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This appeal brings up a jud gm ent entered  against th e  
plaintiff below by the direction  of the court for $5 ,611 .14 .

The case was tried  a t the B u rlin gton  C ounty C ircuit 
Court before Ju d g e  Carrow and a jury. T h e  court directed  
a verdict for the defendant again st th e  p la in tiff on a coun­
ter-claim, which the court p erm itted  th e  defendant to  file  
after the case had been closed and th e  vquestion  as to  a d i­
rection for a verdict had been argued by th e  counsel of th e  
respective parties. T h e  facts in  th e  case are as fo llo w s :

On October 23d, 1912, P atr ick  A . H ennessy , the p la in t­
iff, submitted h is two b ids to  the B oard of F reeholders of 
Burlington county. ♦
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(a )  T o  furn ish  all m aterial and labor necessary to design 
and construct a reinforced  concrete arch bridge over Assis- 
cunk creek at B road street, B u rlin gton , in  conform ity with 
plans and specifications dated J u ly  19th , 1912, for the sum 
of $10 ,870 , and to com plete the contract in  120 weather 
w orking days from  th e s ig n in g  of th e  contract (1 2 0 ).

(b ) T o furn ish  all m aterial and labor necessary to de­
sign  and construct a reinforced  concrete arch bridge on Pearl 
street, B u rlin gton , for $14 ,840  and to com plete the contract

10 in  100 w eather w orking days ( 2 1 3 ) .  E x . P  1.

B oth  proposals were accepted and contracts for the Pearl 
street, E x . P  1 (2 )  and for B road street, E x . P  2 (3 ) were 
signed  D ecem ber 19tiq  1912.

P earl street bridge was to be bu ilt first, as the old bridge 
had fa llen  down, and Broad street was to  w ait until the 
P earl street bridge was com pleted  (1 2 2 ) .

E xcavation  for the south  abutm ent was started on the 
P earl street bridge on February 21st, 1913. On March 19th, 
it  was com pleted and inspected  by th e  Board of Freeholders 

2 0  and Mr. L ogan , the en gineer ( 5 ) .  T h e foundation was 
found  to  be so ft (6 )  and a test p ilin g  was driven and in­
spected by th e  engineer. On A p ril 3d, 1913 (2 0 1 ), a dis 
pute arose betw een the engineer and the contractor, and on 
A p ril 11th, 1913, the contractor addressed a letter, Ex. P 4 
(2 0 2 )  to the engineer p rotestin g  against the engineer’s in­
terpretation  of the con tract; a lik e  protest was made on 
A pril 19th, E x . P 5  ( 2 0 3 ) .  T he contractor again called 
upon the engineer for a reply to  h is  letter and calle  ̂
ten tion  to  h is m onth ly  estim ate. T hen  on May 9th, 1 i » 

oa the contractor w rote another letter to the engineer therein 
ca llin g  a tten tion  to the fa c t th a t the Pearl street bn  ge 
was being held  up, due to the question  o f p iling, and reque 
in g  th e  engineer to furn ish  h im  w ith  com plete instructions, 
specifications, and w ritten  order to do the work lequire 
E x. P  7 ( 2 0 4 ) ,  E x . P  15 (2 1 1 ) .

T h e  controversy as to  who should drive the nécess  ̂
o ilin g  continued  betw een th e  contractor and the Boa ’



3

Freeholders, and on J u ly  31st the contractor suggested  that  
the m atter be arbitrated, and in  order to  avoid a legal tangle  
“he offered to  abide by a decision  on these lin es even to  
driving p ilin g  w ithout com pensation” (2 0 9 -E x . P  1 1 ) .

A fter the driving o f the test p ilin g  on A p ril 5th, 191jj, 
the contractor d iscontinued  the construction . T h e freeh o ld -' 
ers awarded other contracts to other parties (1 3 5 )  w ithou t  
taking any other action to rescind or abrogate H enn essy’s 
contract (1 3 4 ) .

A fter the aw arding o f these contracts the contractor pur- 10  
chased the necessary iron, cem ent, lum ber, &c., constructed  
a cofferdam around the location  for the south  abutm ent of 
the Pearl street bridge, erected m achinery, &c., preparatory  
to constructing the work, not only on th e  P earl street 
bridge but also on_ the Board street contract.

The contractor was fu lly  prepared to perform  h is con­
tract. The engineer of the Board of F reeholders fa iled  on 
demand to g ive the contractor direction  as to th e  m anner of 
driving the p ilin g  for the foundation  of th e  P earl street 
bridge (E x . P  7, page 2 0 4 ) ,  and he never received any in - 2 0  
struction from  engineer, asked for in  E x. P  7 (1 2 ) ,

The p lain tiff in  h is com plaint set forth  a breach of con­
tract on the part of the defendant for fa ilu re  to  perform  
its part of the two contracts for b u ild in g  the P earl street 
and Broad street concrete bridges and for  h is  loss thus sus­
tained as w ell as for work done under the P earl street con­
tract. ( Complt. I  to V I I .)

The answer of the defendant w as a denial o f its  lab ility  
(V I I I  and I X ) .  T h is was the issue before the C ircuit 
Court when the case was tried. 3 0

The p lain tiff showed the m aking of the contract, its  breach  
and his loss sustained. A t the conclusion  o f th e  p la in tiff’s 
case the court denied the defendant’s m otion  for nonsu it,
>fa tin g  that the m otion  m igh t be renewed at th e  conclusion  
of the whole case (8 4 ) .

T he defense set up was an abandonm ent of the contract 
>y the p lain tiff for the construction  o f the P earl street
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bridge and th a t i t  w as n o t com pleted  w ith in  the tim e speci­
fied, nam ely, J u ly  12th , 1913 (1 2 1 ) .

A s to the Broad street contract, the defense was that the 
defendant was n o t liab le  because the p la in tiff was never no­
tified  by th e  engineer to  proceed w ith  the construction of 
th is  bridge (1 2 3 ) .

On M ay 14th , 1914, the Board of Freeholders, without 
notice to  the p la in tiff, awarded a new  contract for the con­
struction  of both  bridges. T h e  defendant adm itted  that they 

10  had never abrogated th e  contracts w ith  the p laintiff, but 
sim ply awarded new  contracts (1 3 4 ) .  A t  the conclusion 
of the defendant’s case, counsel m oved for a direction in 
favor o f the d e fen d a n t‘(1 4 3 ) .  T h e court on  page 143, line 
15, s a id : “ T h e  question, as I  view  it , is  w hether there was 
an abandonm ent o f th a t contract by the p lain tiff. In  other 
words, did the county have the r ig h t to regard the contract 
as abandoned by the p la in tiff?  N ow  you start w ith  the con­
cession  th at H enn essy  w as to  p u t down a p ilin g  at his own 
cost and th a t he started  and p u t in  a cofferdam about or 

2 0  prior to  A pril 5th , 1913, and th at thereafter he did nothing 
on the job ; and the county awarded the contract anew in 
M ay, 1914. I t  seem s to m e as I  ou ght to hear from the 
other side. Y our m otion  is  for a direction  w ith reference 
to  the P earl street con tract?”

Mr. D avis— “A nd  also w ith  regard to the other one also.’ 
T he court sa id : “W ell, w e are only dealing w ith one at a 
tim e now .”

A fter  hearing the argum ent of th e  counsel the court, on 
page 162, referring to the P earl street bridge, sa id : The 

3 0  resu lt is  th a t p la in tiff cannot recover any damages on this 
contract for the P earl street bridge. N or do I  think that he 
can recover upon a quantum  m eru it; for, besides the question 
of bona fides in  respect to h is fa ilure to  go on w ith the con­
tract, there are n o  facts show ing acceptance, either ex­
pressed or im plied , upon th e  part of the county of such 
work as he did. T h e  proof shows th at all he did was to con­
struct a cofferdam  and do som e excavating, all of which ie 
sold  to the new  contractor. T h e  county never had anything 
to do w ith  it . T here is  n o  proof o f acceptance.
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And on page 163, the court in  reply to a  question  by Mr. 
Davis, “W ith  respect to the P earl street bridge then  your 
honor directs a verd ict?” said, “W ell, it  is  n o t lik e  d irect­
ing a verdict. I  te ll the jury they  cannot find any damages 
for the p la in tiff on th e  contract for the P earl street bridge.”  

The- court then  directed Mr. D avis to argue a m otion  for  
a direction as to the B road street bridge, and, on page 163, 
the court s a id : “T h e situ ation  respecting the Broad street 
bridge is different. T here it  seem s to  the court, probably 
there is som ething for the jury to consider, and w e w ill have 
to hear argum ent.”

After a further argum ent by Mr. D avis, w herein  he urged  
that the p la in tiff had abandoned h is contract, the court said , 
on page 165: “W ell, Mr. D avis, I  th in k  th at m ig h t create 
a situation of fact for the jury. T h e court cannot say as 
a matter of law  th a t that am ounted  to an abandonm ent. 
That may be a question for the ju ry .” A nd  again , on page 
166, the court s a id : “ I  th in k  that w ould create a situation  
for the jury, w hether he abandoned th e  contract or n o t.”  

Then, on page 170, “ I  w ill te ll you  w hat is  in  the m ind  
of the court now  as to th is  question, w hether th e  court can  
reserve th is question and take a special verd ict from  the  
jury upon the facts.” On th e  sam e page, lin e  24, the court 
said: “T h at w ould be for th e  jury  to say.”

On page 174, the court s a id : “ T he m otion  for a direction  
at this tim e is  denied. T h e  court under th e  present arrange­
ment as I  understand it , is  to reserve the question  w hether 
the plaintiff was required to go  on w ith  h is  contract of the  
broad street bridge regardless of any notice from  the county  
engineer.” A nd  further on, after m ore argum ent, th e  court 
on page 175, sa id : “T hen  I  understand counsel on both  
sides agree that the court m ay reserve the question  of law  
which involves the in terpretation  o f the contract upon the  
question of w hether the p la in tiff was required to go on w ith  
this contract regardless of n otice or n o t? ”

The question w hether the contract m ade by H ennessy  
with the Board of Chosen Freeholders for  the P earl street 
bridge was abandoned or not, was a d isputed  question  of 
tact and one w hich should have been subm itted  to  the jury. 
The court could not determ ine from  the facts proven in  the
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case th at the contract had been abandoned by Mr. Hen- 
nessy. T h e question  who was responsible for the delay in 
the perform ance o f the contract w as the d isputed  question 
of fact between the p la in tiff and the defendant, which arose 
ou t of the in terpretation  of the term s o f the contract, due 
to  the fa ct th a t th e  contract fa iled  to  provide for the sup­
p ly in g  o f the p ilin g  in  case the sam e should he found neces­
sary for the foundation  of th e  bridge.

I t  was proven in  the case th at upon m aking  th is  discovery
1 0  the a tten tion  o f the county engineer was called to the omis­

sion. B efore the work was undertaken the Board of Free­
holders was changed from  a large board to a sm all board, 
innd for a t im e both boards claim ed jurisd iction  over the 
affairs of the county. T he new  board notified  the contractor 
to appear before them , w hich  he did. T hey endeavored to 
have h im  g ive  u p  h is  contract, w hich  he refused to do, and 
several tinids w h ile  the work w as in  progress, the new board 
called upon the contractor and w ith  the engineer inspected 
the work.

2 0  W hen th e  work had progressed so far that i t  was found 
necessary to  place p ilin g  for th e  foundation , the contractor 
in sisted  th a t p ilin g s  were n ot specified under the contract 
or shown on the p lans or specifications, and after a long 
in terval o f correspondence between th e  engineer, the con­
tractor and the Board of Freeholders, it  was finally deter­
m ined  th at the contractor should  drive a test p iling. This 
p ilin g  was driven under the direction  of the engineer, and 
thereafter th e  engineer directed the contractor to drive 
p ilin g . T h e contractor in sisted  th at he should be supplied

3 0  w ith  the necessary p lans and details as to the manner m 
w hich the sam e should be placed and driven. These in­
structions were never furn ished , and as a resu lt the work 
lagged. T h e contractor under the circum stances was help­
less in  th e  prem ises. H e  could n ot, and did not, provide 
any p ilin g  or attem pt to  drive them  because o f the failure 
of the engineer to g ive h im  the necessary details for doing 
the work. H e  was never notified  to  proceed with the work, 
and the delay in  d oing  the work was acquiesced in  by both 
parties. W hen the old Board of Freeholders again came

4 0  in to  power they readvertised for th e  re-lettin g  of the con-
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tract, providing for th e  necessary p ilin g . T he dispute as to  
who was liable for the fa ilure to drive th e  p ilin g , whether 
it was the fau lt o f the engineer, in  fa ilin g  to supply the  
details, or w hether it was the fa u lt  of the contractor for not 
going on w ith the work, was clearly a question for th e  jury.
It was not for the court to determ ine w hether the contractor 
had defaulted on h is contract.

After the tria l of th is  cause on the issues stated in  the  
pleadings, and after a d irection  for a verdict had been fu lly  
argued, then for the first tim e the attorney for the defend- 10 
ant moves to am end its  answer by filing  a counter-claim , , 
which the court allowed over the p la in tiff’s objection.

The counter-claim  w hich the court perm itted  defendant 
io file was as fo llo w s:

“Defendant claim s by way o f counter-claim  against the  
plaintiff the sum  of $6 ,300 , w ith  in terest thereon from  the  
12th day of Ju ly , 1913, to date, as liqu idated  dam ages under  
the contract provid ing for the construction  of the P earl 
street bridge referred to in  the p la in tiff’s com plain t.” Said  
amendment was allowed by the court. 2 0

The court then perm itted  th e  defendant to set up an 
entirely different issue than that tried  out by the parties in  
this cause. In  fact, it  allow ed the d efendant to  set u p  a 
defense which had not been an ticipated  from  the testim ony  
that was presented, of w hich th e  p la in tiff had no notice, 
and by which he was surprised.

The only issue on the record and the only issue tried  be- 
tore the court and jury w a s : W as there a breach of contract 
on the part of the defendant, and, i f  so, the am ount of dam ­
ages which the p la in tiff sustained, or was there a breach of 3 0  
contract on the part of the p la in tiff, and should he be es­
topped from recovering dam ages? In  other words, who 
was to blame for not carrying out the contract to build  these  
bridges? Was it  the fau lt of the p la in tiff or the defen dan t?  
rh e court assumed and we contend w rongfu lly , that it  was 
the fault of the p lain tiff for n ot perform ing the P earl street 
contract. Clearly that question was for th e  jury. On the  
other contract for the Broad street bridge, the evidence 
showed that the contract was law fu lly  le t  but th at the county  
(ngineer arbitrarily w ithheld  th e  g iv in g  of a notice to pro- 4 0



ceed w ith  the work. T h is  was n ot d isputed , nor was the 
{¿mount of the loss sustained  by th e  p la in tiff on that con­
tract d isputed , and the court assum ed in  th is  instance that 
the p la in tiff was en titled  to  recover th e  am ount of h ia  dam­
ages. A fter  d eterm in ing  on th e  tw o issues involved, in  the 
cause, the first suggestion  com es from  the defendant, on a 
m otion  for leave to  am end, by filing  th e  counter-claim  for 
the am ount of $20  per day as liqu idated  dam ages, stipulated 
under the contract for th e  P earl street bridge. N o  such 

10  issue as is  set forth  in  th is counter-claim  was presented to 
♦the court and jury, and the court in  its  direction  to  the jury 
took it  for granted  th at the calcu lation  by the defendant’s 
counsel that the 120 w orking days w ith in  w hich the plaint­
iff should  do the work expired  on the 12th  day of July, 
1913, and furth er took i t  for granted  th at between the said 
12th  day of J u ly , 1913 , and the date w hen the county relet 
the contract on M ay 20th , 1914 , th e  delay in  reletting the 
contract w as due to  the act, n eg lect and default of the

20

30

plain tiff. _ . ■ i *
B y  the action  of the court th e  p la in tiff was deprive

an opportunity of show ing, first, th at the tim e for fulfill­
in g  the contract did  n o t exp ire as sta ted ; and second, a 
the tim e w hich  elapsed before th e  le tt in g  of a new contract 
was n ot due to  the act, n eg lect or d efau lt of the contractor 
hut was due to  som e other cause or due to the action ot tne 
defendant. In  fa ct th e  issue w hich  w as presented y 1 
counter-claim  w as n o t w ith in  th e  issue on the record as t e 
sam e stood before th is  am endm ent to  the p leading was made 
I t  has been held  in  th is state  th a t the subject-m atter o 
am endm ent m u st be w ith in  th e  issue on the record be

such am endm ent was m ade. T T?
H oboken *. Gear, 3 D utcher 2 6 5 ; P rice t>. N . J.

Pr. 9, V r  2 2 9 : J o slin  v. N . J . Car Spring Q-> _

Y r. 141.

W hile i t  m u st be adm itted  th at under contracts such as 

these, the parties m ay stip u la te  as to  
dated  dam ages for w hich  they m ay be h e U  liab le  
fa ilu re  to carry ou t their c o n t r a b a n d  t h a t j t e
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portionate to the presum able loss, and th a t such am ount may­
be recovered as liqu idated  dam ages, y et w hen such a defense  
is to be made on a counter-claim , the defendant cannot w ait  
until the cause is  closed and then  am end, because such an 
amendment is an en tire ly  new  and d istinct issue between  
the parties, w hich w as n ot tried  or even contem plated  u n ­
der the pleadings and the testim ony before th e  court.

When, as in  th is case th e  p la in tiff alleges surprise, i t  was 
the duty of the court to have stayed the cause or to  w ith ­
draw a juror and direct a new  tria l, and clearly the court 
could not direct th at the am endm ent should be m ade; 
second, that the liqu idated  dam ages should be calculated  by 
the counsel for the defendant, and on th is  basis awarded a 
judgment against the p la in tiff and in  favor of the defendant.

Merely counting the num ber o f days in terven ing  between  
tiie tim e when p la in tiff’s w orking days expired  and th e  day of 
reletting the contract w ill n ot fix p la in tiff’s lia b ility  for liq u i­
dated damages. T h is the court perm itted  in  th is case. T h is  
method excluded all exp lanation  o f the p la in tiff for the  
elapsing of th is tim e of inaction  on the part of the defend­
ant. The delay m ay have been, and undoubtedly was, due 
wholly to the negligence or indifference o f th e  freeholders, 
or to the fact that during the lon g  w in ter m onths w hich  in ­
tervened, work of the character provided for under th e  con­
tract could not be perform ed, and for th is  reason the board  
concluded to delay the re-lettin g  u n til th e  fo llow in g  spring.

The county relet the b u ild in g  o f a new  bridge on P earl 
street under an entirely new  con tract; not under th e  p la in t­
iff s contract to do the work le ft  unfin ished  by the p lain tiff, 
fihe new contract provided for a construction  w hich  differed  
in many respects from  the one le t to  th e  p la in tiff, for in ­
stance, it  provided for p ilin g  and for abutm ents of greater 
width.

The amendment by way of counter-cla im , se ttin g  u p  a loss 
of $ 2 0  per day for fa ilure on  p la in tiff’s part to  com plete h is  
contract w ithin  the tim e specified, presents other questions 
and operated to in stitu te  a new  suit. 
p Under section 126 of the P ractice act (P .  L . 1903, p. 
f 72 ), which authorizes a ll am endm ents necessary for  the  
purpose of determ ining in the ex istin g  action  the real ques-

10

20

30

40



10

t ion  in  controversy between the parties, n o  am endm ent will 
be perm itted  w hich  w ill in stitu te  an  en tirely  new  and dif­

feren t cause.
D orain  v. T hom pson, 79 L . 99.

T h e  defendant’s counter-claim  is  filed under the Practice 
act of 1912 (P . L ., p. 377 , sec. 1 2 ) ,  w hich  provides: “ Sub­
ject to rules, the defendant m ay counter-claim  or set off any 
cause of action. H e  m ay, and w hen required by the couit 
shall, issue sum m ons again st any th ird  party necessary to 

1 0  be brought in ;  but, in  th e  d iscretion  of the court, separate 
tr ia ls m ay be ordered, or if  the counter-claim  cannot be con­
ven iently  disposed of in  the p en d in g  action , th e  court may 

strike it  out.”
U nd er ru le 47 of the P ractice act, the. counter-claim  is 

deem ed to  be a cross action  and the ru le respecting the form 
of p lead in g  the com plain t, apply to  the counter-claim .

Our conten tion  is  th a t the counter-cla im  was n ot properly 
pleaded, th at i t  raised an en tirely  new  issue, and was m  fact 

a new  action.

2 0  T h at the issue raised by the counter-claim  was not tried 

between the parties.

T h a t no jud gm ent could  be directed against the plaintiff 

on the counter-claim .

T h at there was no testim ony offered by the defendant to 

sustain  its  counter-claim .

T h a t the calcu lation  m ade hy the engineer of the number 
of days in terven in g  betw een h is  n otification  to the free io 
ers th at the tim e had expired  on the contract and the c a e 
of aw arding a new  contract to  another bidder, was no evi- 

3 0  dence of delay on the part o f the p la in tiff in  the fulfillment 
of h is  contract for w hich  he cou ld  be charged w ith  a penalty 

of $ 2 0  per day as liq u idated  dam ages.
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That if  the counter-claim  was allow ed, w ith in  the discre­
tion of the court, and filed, then  the p la in tiff w as by 
the action of the court deprived of h is r igh t to m eet the issue  
thus tendered, nam ely, w hether he, the p la in tiff, was liable  
for the delay or not.

The question w hether the cause of the delay in  the fu lfill­
ment of the contract was the fa u lt  o f  the p la in tiff or of the  
defendant was a question of fact for the jury.

On the issue raised by the orig inal p lead ings, the te s t i­
mony of the defendant that h e w as ready to  com plete h is 10 
contract, and that he was prevented  from  doing so by the, 
action of the engineer of the defendant, and the testim ony  
of the engineer ad m itting  th at he had never furn ished  th e  
plaintiff w ith the required specifications for the d riv in g  of 
the piling, and the further question as to who w as respon­
sible for the delay, w hether th e  p la in tiff or the defendant, 
was a question, i f  the testim ony is  to be considered on the  
counter-claim, which should have been subm itted  to  the jury.

Therefore we subm it that (a)  because the court perm itted  
the defendant to file a counter-claim  se ttin g  up a new  issue 20 
after the testim ony had been closed, and ( 6 ) because the  
court directed the jury to find a verdict fo r  th e  defend­
ant, the judgment should be reversed.

P E T E R  B A C K E S ,
V . C L A U D E  P A L M E R ,

Attorneys for  Appellant.
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O n th e  B road  S tr e e t  B r id g e , th e  lea rn ed  tr ia l C ou rt  

b elo w  d irected  a v e r d ic t  in  fa v o r  o f th e  p la in tif f  for  a ll 

th a t he had  c la im ed , th e re fo r e , w e  th in k  th a t  h e  h a s  n o th -  

m g  to  co m p la in  o f  an d  th e re  is  n o  n e c e s s ity  o f  a r g u in g  
th at m a tter  fu rth er .

W ith  re sp ec t  to  th e  P ea r l S tr e e t  B r id g e , th e  s itu a ­
tion  is d ifferen t. In  th a t  c a se  p la n s  an d  sp e c if ic a t io n s  

w ere d raw n  up and  a d v e r t is e m e n ts  for  b id s  to  c o n s tr u c t  

the b rid ge in  a cco rd a n ce  w ith  th e  p la n s  an d  sp e c if ic a t io n s  

w ere m ade and  th e  p la in tiff , o n  O c to b e r  23, 1912, filed  a 30  

bid in  a cco rd a n ce  w ith  th e  a d v e r t is e m e n t  a g r e e in g  to  

build  th e  b r id g e  an d  fu r n ish  th e  m a te r ia ls  th e re fo r , for  

th e  sum  o f $14 ,840 , “sa id  p r ice  to  in c lu d e  e v e r y th in g ,” 

and fu rth er  a g reed  to  c o m p le te  th e  c o n tr a c t  in  o n e  h u n ­

dred w ea th e r  w o r k in g  d a y s  (E x .  B . for  d e fen d a n t, S ta te
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o f th e  C a se  2 1 2 ) .  T h e  a t te n t io n  o f th e  C o u rt sh o u ld  b e  

ca lled  to  th e  fa c t  th a t  th e  p la n s  an d  sp e c if ic a t io n s  are n o t  

p r in ted  a m o n g  th e  e x h ib its ,  an d  E x h ib it  P -1 , a s  p r in ted ,

.  sh o u ld  b e  E x h ib it  P -2 , an d  P -1 , a s  m ark ed  b y  th e  s te n o g ­

rap h er an d  a d m itte d  in  th e  C o u r t b e lo w , w a s  th e  c o n ­

tra c t, p la n s  an d  s p e c if ic a t io n s  fo r  th e  c o n s tr u c t io n  o f th e  

P ea r l S tr e e t  B r id g e .
T h e  c o m p la in t  o f th e  p la in tif f  a l le g e s  in  p ara g ra p h  2 

th e  a g r e e m e n t  to  m a k e  p a y m e n ts  a t th e  re g u la r  m e e t in g s  

10 o f th e  B o a rd  o f F r e e h o ld e r s , an d  in  p a ra g ra p h  3 th a t  th e  

p la n s  a n n e x e d  to  th e  sa id  c o n tr a c t  p r o v id ed  fo r  th e  co n ­

s tr u c t io n  o f th e  fo u n d a t io n s  fo r  sa id  b r id g e  to  a certa in  

d ep th  o n ly , w h ic h  d ep th  w a s  d e s ig n a te d  an d  sh o w n  on  

sa id  p la n s . In  p a r a g r a p h  4  it  is  a v erred  th a t  m  m a k in g  

th e  e x c a v a t io n s  it  w a s  d is c o v e r e d  th a t  th e  d ep th  o f th e  

fo u n d a tio n  a s  sp ec ified  on  th e  p la n s  w a s  in su ff ic ie n t  and  

th a t  n o  b a se  for  a fo u n d a tio n  o f sa id  b r id g e  co u ld  be  

fo u n d  a t th e  d ep th  sh o w n  b y  sa id  p la n s , an d  m  p ara­
g rap h  5 , in  c la im s  th a t  p la in t if f ’s  c o n tr a c t  o n ly  requ ir- 

2 0  ed  h im  to  c o n s tr u c t  th e  fo u n d a tio n  fo r  sa id  b r id g e  for  

* th e  d ep th  sh o w n  o n  sa id  p la n s . In  p a ra g ra p h  6 , the  

p la in tif f  c la im s  th a t  h e  d em a n d ed  th a t  th e  d e fen d a n t  

T  c a u se  su ff ic ien t  fo u n d a t io n s  to  b e  c o n s tr u c te d  in  order  

th a t  th e  p la in tif f  c o u ld  e r ec t  th e r e o n  th e  b r id g e  m  ac­
co r d a n ce  w ith  th e  p la n s  an d  s p e c if ic a t io n s  a n n e x e d  to  h is  

sa id  co n tra c t, or th a t  th e  p la in tif f  sh o u ld  b e  p e rm itted  to  

d o  th e  req u ired  w o rk  an d  th a t  th e  d e fe n d a n t  p a y  th e  c o .  

th e re o f, an d  in  p a ra g ra p h  7, th e  p la in tif f  c la im s  th a t the  

c o n tr a c t  b e tw e e n  th e  p a r t ie s  fa ile d  to  p r o v id e  for  t  e 

30  d o in g  o f a n y  ex tr a  or  a d d it io n a l w o r k , an d  in  p aragrap  h 

8  “T h a t  th e  d e fe n d a n t  a b s o lu te ly  re fu se d  to  c o m p ly  w ith  

th e  re a so n a b le  r e q u e s t  o f  th e  p la in tif f  th a t  it  co n stru c t  

th e  n e c e s sa r y  fo u n d a t io n s  or p erm it  th is  p la in tif f  to  do so, 

an d  th a t  o w in g  to  su ch  re fu sa l o f th e  sa id  d e fen d a n t to  

c o m p ly  w ith  th e  p la in tif f ’s r e q u e s t , it  b e c a m e  im p o ss ib le
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for h im  to  p erfo rm  sa id  c o n tr a c t  so  m a d e w ith  th e  sa id  d e­

fen d an t, an d  w ith  w h ic h  c o n tr a c t  th is  p la in tif f  w a s  a t a ll 

tim es  read y  and  w il l in g  to  c o m p ly ; th a t  o w in g  to  sa id  d e ­

fen d a n t’s re fu sa l th is  p la in tif f  w a s  c o m p e lle d  to  d isc o n tin u e  

h is sa id  w o rk  on  th e  c o n s tr u c t io n  o f  sa id  b r id g e .” P a ra ­

graph  9 a lle g e s  th a t  th e  d e fen d a n t, w ith o u t  n o tic e  to  th e  

p la in tiff, r e a d v e r tise d  an d  re le t  sa id  c o n tr a c t  an d  re fu sed  

to  p erm it th e  p la in tif f  to  c o m p le te  th e  b r id g e , an d  in  p ar­

agraph  1 0  th e  p la in tif f  a v e r s  th a t  h e h ad  “d u ly  p erfo rm ed  

all th e  c o n d it io n s  an d  s t ip u la t io n s  o f  h is  c o n tr a c t  on  h is  

part a greed  to  b e k ep t an d  p er fo rm ed  an d  a t  a ll t im e s  h a s  

b een  read y  an d  w il l in g  to  c o m p ly  w ith  th e  ter m s o f h is  

said  c o n tra c t,” an d  in  p a ra g ra p h  1 1 , th e  p la in tif f  a v er s  

that b y  rea so n  o f  th e  a c t io n  o f th e  d e fen d a n t, th e  p la in ­

tiff had b een  p re v e n te d  fro m  p e r fo r m in g  h is  sa id  c o n ­

tract ; th a t h e had  s u s ta in e d  d a m a g e s  b y  rea so n  o f h is  

lo ss  o f th e  p ro fits  in  th e  d o in g  o f  th e  sa id  w o rk  u n d er  th e  

con tract, and  fu r th er .fo r  th e  e x p e n d itu r e  o f la r g e  su m s  o f  

m o n ey  in  and  a b o u t p r o c u r in g  la b o r  an d  m a te r ia ls  in  an d  

ab out th e  p rep a ra tio n  an d  c o n s tr u c t io n  o f th e  sa id  w o rk  2 0  

and labor d o n e  an d  p er fo rm ed  b y  h im  a t  th e  sp e c ia l in ­

stan ce  and re q u es t  o f th e^ d efen d a n t, an d  c la im ed , th e r e ­

fore, th e  su m  o f $3 ,000. T h is  is  th e  c o m p la in t  o f th e  d e ­

fen d an t in  su b sta n c e  w ith  r e sp e c t  to  th e  P ea r l S tr e e t  

B rid ge, w h ich , as th e  d e fe n d a n t  v ie w s  it, is  th e  o n ly  m a t­
ter  in  co n tr o v e r sy  in  th is  ca se .

T h e  F r e eh o ld ers  filed  an  a n sw e r  d e n y in g  th e  sev er a l 

p aragrap h s o f th e  co m p la in t  se r ia tim . T h e  p la in tif f  o f ­

fered  in  e v id e n c e  th e  c o n tr a c t  fo r  th e  P ea r l S tr e e t  B r id g e , ’ 

w h ich  w a s  o ffered  in  e v id e n c e  an d  m a rk ed  E x . P - 1  (S t a te  30  

of th e  C ase 2 , lin e  3 1 ) . T h e  t e s t im o n y  s h o w s  th a t  on  

M arch 17, 1913, th e  C o u n ty  E n g in e e r  o rd ered  th e  p la in ­

tiff to  b eg in  w o rk  on  th e  sa id  b r id g e  an d  th a t  it  w a s  to  b e  

co m p leted  w ith in  o n e  h u n d red  w e a th e r  w o r k in g  d a y s  

from  T u e s d a y , M arch  17, 1913, (S e e  E x . E  fo r  d e fe n d a n t
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__S ta te  o f th e  C a se , 2 1 4 ) ,  an d  th e  p la in tif f  a c tu a lly  sta r t

ed  w o rk  on  F e b r u a r y  21 , 1913. E x c a v a t io n s  w e r e  m ad e  

b y  th e  p la in tif f  for  a co fferd a m  o n  th e  S o u th  a b u tm e n t  of  

th e  b r id g e  an d  on  th e  n in e te e n th  o f M arch , 1913, (S ta te  

of th e  C a se , p a g e  5, lin e  29  an d  fo l lo w in g )  th e  e x c a v a ­

t io n s  h ad  b een  c o m p le te d  an d  it  w a s  fo u n d  th a t  p ilin g  

w o u ld  b e n e c e s sa r y  to  b e  p u t in  (S ta te  o f  th e  C a se  p a g e  6 , 

lin e  8 ) .  A  t e s t  p ile  w a s  d r iv en , th e  r e su lt  o f  w h ic h  

sh o w e d  th a t  i t  w a s  n e c e s sa r y  to  d r iv e  p il in g  in  ord er  to  

1 0  p ro v id e  for  a fo u n d a tio n  for  th e  a b u tm e n t  an d  a d isp u te  

a ro se  a s  to  w h o  sh o u ld  p a y  fo r  th e  c o s t s  o f th e  d r iv in g  of  

th e  p ilin g . O n  A p r il 11, 1913, th e  p la in tif f  w r o te  th e  

C o u n ty  E n g in e e r  a le t te r  in  w h ic h  h e  s ta te d  th a t  I am  

u fiab le  to  a g re e  w ith  y o u r  in te r p r e ta t io n  o f m y  c o n tra c t  

fo r  th e  P ea r l S tr e e t  a rch ed  b r id g e  in so fa r  a s  y o u  c la im  

th a t  th e  sa m e  p r o v id e s  th a t  I m u st, w ith o u t  ex tr a  c o m ­
p e n sa tio n , p ro v id e  su ita b le  fo u n d a t io n s  for th is  b r id g e , or 

in  o th e r  w o rd s , su ch  •fo u n d a tio n s  a s  it  n o w  a p p ea rs w ill  

h a v e  to  b e p ro v id ed  b e fo r e  th e  w o rk  m a y  b e  p ro p er ly  

2 0  d o n e ,” and  fu r th er  s a y s  “ In  v ie w  o f th e  fo r e g o in g , I am  

c o m p e lle d  to  p r o te s t  a g a in s t  d o in g  a n y  w o rk  o f  p il in g  u p ­

on  th e  g r o u n d s  th a t  th e  sa m e  is  n o t  p r o v id ed  n or ca lled  

for b y  sa id  co n tra c t, p la n s  or sp e c if ic a t io n s , b u t  is  a b so ­

lu te ly  ex tr a  w o rk  fo r  w h ic h  c o m p e n sa tio n  m u s t  b e  m ade  

to  m e  for th e  d o in g  th e r e o f .” A n d  on  M a y  9, 1913, 

th e  p la in tif f  w r o te  to  th e  E n g in e e r  th a t  “ th e  w o rk  on  th e  

P ea r l S tr e e t  B r id g e  is  b e in g  h e ld  up  th r o u g h  th is  q u e s­

t io n  o f p ilin g , y o u  are' a lso  a w a re  th a t  th e re  are n o  p lans  

or sp e c if ic a t io n s  c o v e r in g  p il in g .” In  th e  sa m e  le tte r  he 

30  r e q u e s ts  in s tr u c t io n s  w ith  r e sp e c t  to  th e  m a n n er  o f the  

d r iv in g  o f th e  p ilin g . In  a n sw e r  to  th e  in q u ir y  of M a y  9, 

1913, th e  C o u n ty  E n g in e e r  (E x .  P -3 — S ta te  o f th e  C ase  

2 0 1 ) w r ite s  “ Y o u  h a v e  m y  a p p r o v a l to  d r iv e  14-inch  p iles  

n o t le s s  th a n  2 fe e t  6  in c h e s  or m o re  th a n  3 fe e t  cen ter  
P ile s  to  b e  d r iv en  u n d er  m y  su p e rv is io n .to  cen ter .
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T h e  te s t im o n y  a ls o  s h o w s  th a t  d u r in g  a ll th e  p er io d  o f  

d e la y , H e n n e s s y  w a s  g iv in g  a s  h is  r ea so n  fo r  n o t  p ro ­

c e e d in g  w ith  th e  c o n s tr u c t io n  o f th e  b r id g e  th e  fa c t  th a t  

th e  C o u n ty  w a s  req u ired  to  b u ild  th e  fo u n d a tio n  or  p a y  

H e n n e s s y  for  d o in g  th e  sa m e, an d  o n  p a g e  62, lin e  6 , an d  

fo llo w in g , h e  a d m its  th a t  h e  w a s  d e m a n d in g  th a t  h e  

sh o u ld  be p aid  for  th e  d r iv in g  o f th e  p ilin g , an d  th e  p la in ­

t if f ’s en tire  c o n te n tio n  in  th is  c a se  a s  s e t  fo r th  in  h is  c o m ­

p la in t, w h ich  rem a in ed  u n c h a n g e d  th r o u g h o u t  th e  en tire  

c o n tro v e rsy , is. b a sed  on  th e  th e o r y  th a t  th e  d e fe n d a n t  in  
n e g le c te d  to  fu rn ish  a p ro p er  fo u n d a tio n , fo r  d ie  a b u t­

m en ts , b u t on  p a g e  83, th e  en tire  b a s is  o f  th e  p la in tif f ’s 

cla im  w ith  r e sp e c t  to  th e  P ea r l S tr e e t  B r id g e  is  s w e p t  

a w a y  b y  an  a d m is s io n  o f  c o u n se l. O n  p a g e  83 (S ta te  o f  

th e  C ase) M r. B a c k e s  rep lie s , an d  in  h is  re p ly  h e  a d m itte d  

th a t H e n n e s s y  w a s  b o u n d  to  fu r n ish  su ita b le  fo u n d a tio n  
and th a t p ilin g  w a s  th e  o n ly  su ita b le  fo u n d a tio n  u n d er  

th e  c ir c u m sta n c es , an d  th e  C ou rt s a y s , a fte r  M r. B a c k e s  

had m ade h is  s ta te m e n t , “ I u n d er s ta n d  th a t  c o u n se l for  

th e  p la in tiff  c o n c e d e s  th a t  b y  th e  te r m s  o f  th e  co n tra c t, oq 

e sp e c ia lly  th a t  p o rtio n  o f it , th e  p la n s  an d  sp e c if ic a t io n s ,  

w h ich  s a y s : ‘T h e y  c o n te m p la te  a c o m p le te  s tru c tu r e  

and a n y  error or o m is s io n  in  p la n s  o r  sp e c if ic a t io n s  sh a ll  

n o t re lea se  th e  co n tra c to r  from  b u ild in g  a s tr u c tu r e  c o m -x  

p le te ,’ c o u n se l for  th e  p la in tif f  c o n c e d e s  th a t  th e  p la in ­

tiff w a s  b ou n d  to  b u ild  th a t  b r id g e , e v e n  w ith  p i l in g  if  

n ecessa ry , and  th a t h e  s to o d  re a d y  t o  d o  so , an d  th a t  th e  

proof fa ils  to  sh o w  a n y  a b a n d o n m e n t or  r e fu sa l on  h is  

part. W e  th in k  th is  a d m is s io n  e q u iv a le n t  to  an  a d m is ­

sion  th a t th e  p la in tif f  h ad  n o  c a u se  o f  a c t io n  u n d er  th a tg Q  

part o f th e  c o m p la in t  a r is in g  fro m  th e  c o n tr a c t  fo r  th e  

co n stru c tio n  o f th e  P ea r l S tr e e t  B r id g e .
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A R G U M E N T .

T H E  C O U R T  C O M M I T T E D  N O  E R R O R  I N  D I ­
R E C T I N G  A  V E R D I C T .

I t  sh o u ld  b e  re m em b e red  th a t  a t  th e  c lo s e  o f th e  

w h o le  c a s e  n o  q u e s tio n  o f  fa c t  u n d er  th e  co m p la in t  re­

m a in e d  in  d is p u t e ; th e  w h o le  th in g  w a s  a c o n c lu s io n  o f  

1 0  la w  fro m  th e  p ro v en  an d  a d m itte d  fa c ts .
W ith  r e sp e c t  to  th e  B ro a d  S tr e e t  B r id g e  th e  C ou rt  

d ire c ted  a v e r d ic t  in  fa v o r  o f  th e  p la in tiff . T h e  d e fe n d ­

a n t is  n o t  c o m p la in in g  a s  to  th a t , an d , th e re fo r e , th e  

p la in tif f  ca n  find  n o  error in  th e  a c t io n  o f th e  C o u rt in  

d o in g  w h a t  th e  C o u r t w a s  r e q u e s te d  to  d o  b y  th e  p la in ­

tiff , so  th a t  I sh a ll o m it  fro m  th e  a r g u m e n t a n y  d is c u s ­

s io n  on  th e  B ro a d  S tr e e t  B r id g e .
I h a v e  s e t  fo r th  in  th e  s ta te  o f  fa c ts  a b o v e  w h a t  th e  

p la in tif f  c la im ed  u n d er  h is  co m p la in t , n a m e ly , th a t  h e  had  

2 0  b een  p r e v e n te d  fro m  c o m p le t in g  h is  c o n tr a c t , b e c a u se  th e  

C o u n ty  w r o n g fu lly  r e fu se d  to  p r o v id e  su ita b le  fo u n d a ­

t io n s  for  th e  a b u tm e n t  an d  r e fu se d  to  p erm it  th e  p la in tiff  

to  c o n s tr u c t  th e m  u p o n  p ro p er  c o m p e n sa tio n . T h e  

p la in t if f ’s  c a s e  w a s  p r e se n te d  on  th a t  th e o r y , n o  o th er  

q u e s tio n  w a s  b e fo re  th e  C o u rt w ith  r e sp e c t  to  th e  P ea r l 

S tr e e t  co n tr a c t , e x c e p t  th a t  th e  C o u n ty  h ad  n o t  p erm itted  

. th e  p la in tif f  to  c o m p le te  h is  co n tr a c t , b y  re a so n  o f th e  

fa ilu re  to  p r o v id e  su ita b le  fo u n d a t io n s  for  th e  a b u tm en t. 

B u t  th a t  q u e s tio n  h ad  b een  so lv e d  b y  th e  a d m is s io n  of 

30  th e  p la in t if f ’s c o u n s e l a s  a p p ea rs  from th e  C o u r t’s re ­

m a rk s o n  p a g e  83, so  th a t  it , th e r e fo r e , a p p ea red  th a t  th e  

lea rn ed  tr ia l J u d g e  sa id , o n  p a g e  163 (S ta te  o f th e  C ase, 

lin e  9 )  “W e ll ,  it  is  n o t  lik e  d ir e c t in g  a v e r d ic t ;  I t e ll  th e  

ju r y  th e y  c a n n o t  find  a n y  d a m a g e s  for  th e  p la in tif f  on  th e  

c o n tr a c t  fo r  th e  P ea r l S tr e e t  B r id g e .” A n d  th is , for th e
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sim p le  reason  th a t  it  a p p ea red , a n d  w ith o u t  c o n tra d ic tio n ,  

th a t th e  p la in tiff  h a d  e n te r e d  u p o n  th e  c o n s tr u c t io n  o f  

th e  b rid ge, th a t  h e  had  fa iled  to  c o m p le te  it  an d  th a t  th e  

fa ilu re to  c o m p le te  th e  b r id g e  b y  re a so n  o f  n o t  d r iv in g  

th e  p iles  w a s  a fa ilu re  for  w h ic h  h e, h im s e lf ,  a lo n e  w a s  

resp o n sib le . C er ta in ly  h e  co u ld n ’t c la im  d a m a g e s  for  

th e  n o n -p erfo rm a n ce  o f  h is  c o n tr a c t  w h e n  th e  n o n -p e r fo r ­

m an ce  w a s  s o le ly  h is  o w n  fa u lt , a n d  th a t  ap p ea red  to  be  

th e  fact b y  th e  a d m is s io n  o f  th e  p la in t if f ’s  c o u n se l in  o p en  
C ourt. 1Q

T h ere  w a s  n o  d isp u te d  q u e s tio n  o f  fa c t  w ith  re sp ec t  

to  th e  p la in tif f ’s  r ig h t  to  r e co v e r  o n  P ea r l S tr e e t  B r id g e ,

H e  had w h o lly  fa iled  to  e s ta b lish  h is  r ig h t.

N O W , T H E  Q U E S T I O N  R E M A I N S  W H E T H E R  

O R  N O T  T H E  C O U R T  C O M M I T T E D  A N Y  E R R O R  

I N  D I R E C T I N G  A  V E R D I C T  F O R  T H E  P L A I N ­

T I F F  O N  T H E  L I Q U I D A T E D  D A M A G E  C L A U S E  
S E T  U P  I N  T H E  C O N T R A C T .

T h is  in v o lv e s  th e  r ig h t  o f  th e  C o u rt to  a m en d  th e  20  

p lea d in g s. S e c t io n  2 3  o f  th e  P r a c t ic e  A c t  o f  1912 p ro ­

v id es  N o  c iv il su it  or p r o c e e d in g  in  a n y  c o u r t o f  co m m o n  

la w  sh a ll fa il or  b e d ism is se d  on  th e  g ro u n d  th a t  th e  

p la in tiff  or a n y  p a rty  th e re in  h a s  m is ta k e n  th e  r e m ed y  or  

p rocedu re, if  th e  co u r t  in w h ic h  th e  m a tte r  is  p e n d in g  

sh a ll h a v e  ju r isd ic to n  to  g r a n t  th e  p rop er r e m ed y  b y  a n y  

p r o c e d u r e ; b u t in  su ch  ca se , th e  C ou rt sh a ll, u p o n  ter m s, 

order th e  w r its , p le a d in g s  and  o th e r  p r o c e e d in g s  to  b e  so  

am en d ed , or n ew  w r its , p le a d in g s  or  o th e r  p r o c e e d in g s  

to  be r e sp e c tiv e ly  so  is su e d ,'f i le d  or  ta k en , th a t  th e  C o u rt 30  

m ay  co m p le te ly  an d  f in a lly  h ea r  an d  d e te r m in e  th e  w h o le  

m atter  m  c o n tr o v e r sy  b e tw e e n  th e  p a r tie s  an d  g r a n t  th e  

proper re m ed y .” A n d  S e c t io n  27  o f th e  P r a c t ic e  A c t  o f  

1912, “ N o  ju d g m e n t sh a ll b e re v er sed , or n e w  tr ia l g r a n t-  

d o n  th e  g ro u n d  o f m isd ir e c t io n , or  th e  im p ro p er  a d m is -
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s io n  or e x c lu s io n  o f  e v id e n c e , or  fo r  error a s  to  m a tter  o f  

p le a d in g  or p ro ce d u re , u n le s s , a fte r  e x a m in a tio n  o f  th e  

w h o le  c a s e , i t  sh a ll ap p ear th a t  th e  error in ju r io u s ly  a f­

fe c te d  th e  su b s ta n tia l r ig h ts  o f a p a r ty .” N o w , w h e n  th e  

t e s t im o n y  w a s  in  a n d  a fte r  th e  a d m is s io n  o f p la in tiff  s  

c o u n se l r e ferred  to  a b o v e , it  a p p ea red  th a t  th e  p la in tif f  

w a s  w it h o u t  r ig h t  in  h is  c la im . I t  r e su lte d  th a t  th e  d e ­

fe n d a n t  w a s  e n t it le d  to  recover, o n  th e  liq u id a te d  d a m ­

a g e  c la u s e  o f th e  c o n tr a c t  o n  w h ic h  th e  p la in tif f  w a s  su -  

jQ in g  an d  w h ic h  had  b een  o ffered  in  e v id e n c e  b y  h im . T h e  

t e s t im o n y  sh o w e d  th a t  th e  p la in tif f  h ad  b e g u n  w o rk  o n  

th e  c o n tr a c t  on  F eb . 21 , 1913 ; th a t  h e  h ad  n o t  c o m p le te d  

th e  co n tra c t, a lth o u g h  h e  h a d  a d m itte d  th a t  th e  fa ilu re  

w a s h is  o w n  fa u lt . T h e  c o n tr a c t  p r o v id ed  th a t  th e  w o rk  

sh o u ld  b e c o m p le te d  w ith in  o n e  h u n d red  w e a th e r  w o rk ­

in g  d a y s  a fte r  n o t ic e  to  b e g in  an d  th a t  for  e v e r y  d a y  o f  

d e fa u lt  b e y o n d  th e  o n e  h u n d r ed  w e a th e r  w o r k in g  d a y s  

th e  p la in tif f  sh o u ld  p a y  to  th e  d e fe n d a n t  th e  su m  o f $ 2 0 . 0 0  

a s  liq u id a te d  d a m a g e s . T h e  c o n tr a c t , th e  t im e  o f b e g m -  

2 0  n in g  th e  w o rk , th e  n o t ic e  to  b e g in , th e  fa ilu r e  to  c o m p le te  

th e  co n tra c t, th e  re a so n s  for th e  fa ilu re  an d  th e  le n g th  

o f t im e  th a t  h ad  e la p se d  b e fo r e  th e  C o u n ty  to o k  th e  m a t­

ter  o u t  o f th e  h a n d s  o f th e  p la in tif f  h ad  a ll b e e n  p ro v en  

b y  th e  p la in t if f ’s w it n e s s e s  an d  in  th e  p la in tif f  s  ca se .  

T h e  d e fe n d a n t, th e r e fo r e , a sk ed  th e  C o u rt fo r  le a v e  to  

file  a c o u n te r  c la im , a v a il in g  it s e l f  o f i t s  r ig h ts , a s p roven  

b y  th e  p la in tiff;  to  w it ,  to  r e co v e r  on  th e  p r o v is io n s  o f th e  

co n tr a c t , a s  p r o v en  b y  th e  p la in tiff .
T h e  p la in tif f  h ad  p ro v en  su ch  a s ta te  o f fa c ts  th a t  b y  

30  o p era tio n  o f la w  d e fe n d a n t  b eca m e  e n t it le d  to  re co v e r  its  

liq u id a te d  d a m a g e s .
N o w , u n d er  su ch  a s ta te  o f fa c ts , it  w o u ld  ap pear to  

b e an  a b u se  o f ju d ic ia l d isc r e t io n  to  r e fu se  to  p erm it th e  

C o u n ty  to  r e co v e r  w h a t  th e  p la in tif f  h ad  p ro v en  th e  

C o u n ty  w a s  e n t it le d  to  reco v e r , an d  th e  lea rn ed  tria l
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ju d g e , fo l lo w in g  th e  lo n g -e s ta b lis h e d  p ra c tic e  o f th is  

S ta te  and  th e  m a n d a te  o f th e  L e g is la tu r e  a b o v e  q u o ted , 

p erm itted  th e  d e fe n d a n t  to  file  a co u n te r -c la im . P a g e  

178, lin e 7 (S ta te  o f th e  C a s e ) ,  t h e  C ou rt sa id , “W e ll ,  I 

am  in c lin ed  to  a llo w  it to  b e  d o n e , in  ord er  th a t  th e  m a tter  

m ay be d is p o s e d , o f .” O n  p a g e  179 (S ta te  o f th e  C a se )  

th e  C ourt, a d d r e s s in g  c o u n se l for  th e  p la in tiff , sa y s ,  

“ N o w , I u n d ersta n d  y o u  a n sw e r  an d  d e n y ? ” M r. 

B a c k e s:  “W e  d e n y  th e  r ig h t .” T h e  C o u r t : “T h e  p la in tiff  

a n sw e r in g  d en ie s  th e  d e fe n d a n t’s c o u n te r -c la im  an d  s a y s 4 ( 3  

th at th e  d e fen d a n t is  n o t  e n t it le d  to  r e co v e r  th e  liq u id a ted  

d a m a g es th ere in  c la im ed . W e ll ,  th e  C ou rt h a s  a llo w e d  

y ou  to  file th-e c o u n te r -c la im  an d  it  w il l  b e  en d o rse d  a s  

su ch  and y o u  sen d  it up  w ith  th e  p a p ers  to  th e  c lerk  o f  

th e  C o u r t ; and  th e  p la in tif f  h a s  a n sw e r e d  on  th e  record  

and th e  d e fen d a n t w ill  file a m o re  fo rm a l a n sw e r  w ith  th e  

clerk  of th e  S u p re m e  C o u r t.”

T h e  p la in tiff  ca n n o t  c la im  a n y  su rp r ise , fo r  in  a n sw e r  

to  th e ir  s ta te m e n t  o f su rp r ise  th e  d e fe n d a n t’s c o u n se l  

sa id : “ In  a n sw e r  to  th a t  I am  c o n te n t  to  g iv e  th e m  a ll o f 20  

the o p p o r tu n ity  w h ich  y o u r  H o n o r  w ill p erm it  to  o ffer  

an y  p roof d isp u t in g  th e  C o u n ty ’s r ig h t  to  r e co v er , or I 

am  w ill in g  to  a llo w  y o u r  H o n o r , h a v in g  h eard  th e  m a tter , 

to  d eterm in e  th is  w ith o u t  th e  a id  o f a ju r y .” (S ta te  of  

th e  C ase 178, lin e  2 7 ) .

T h ere  w a s  n o  r e q u es t  b y  th e  p la in tif f  for  an  o p p o r ­

tu n ity  to  b e h eard  or  to  o ffe r  a n y  te s t im o n y  o r  for a n y  

ad jo u rn m en t or for a n y  o th e r  re lie f, b u t th e y  sa t  in  s ile n c e  

and p erm itted  th e  m a tter  to  lie  d isp o se d  o f b y  th e  C ourt.

T h e  ca se s  c ite d  b y  th e  p la in tif f  in  2  V r o o m  an d  7  30  

V room , w er e  d ec id ed  lo n g  b efo re  th e  p a s sa g e  o f th e  A c t  o f  

1912, and, th ere fo re , are n o  a u th o r ity  for th is  m a tter . 

B u t th e  ca se  o f J o s lin  v. N e w  J e r se y  C ar S p r in g s  C o m ­

p any, 36 N . J. L a w  141, is  an  a u th o r ity  for  th is  p r o p o s i­

tion , “ W h ere  an a m en d m en t is  a llo w e d  b y  th e  C o u rt at
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th e  tr ia l on  m o tio n  to  s e t  a s id e  th e  v e r d ic t , b o th  su rp r ise  

and  su b s ta n tia l m e r its  sh o u ld  b e* sh o w n , an d  w h e n  ju s t ic e  

h a s  b een  d o n e  b y  a v e r d ic t , a n e w  tr ia l sh o u ld  n o t be  

g r a n te d .” T h e r e  is  n o  c la im  in  th e  p r e se n t  c a se  for a n y  

m er it, b u t  o n ly  su rp r ise , an d  u n le s s  th e y  can  sh o w  m er it  

th e ir  c la im  in  th a t  p a r ticu la r  sh o u ld  n o t p rev a il.

T h e  c a s e  o f  D o r a n  v . T h o m se n , 7 9  N . J. L a w  99, w a s  

a lso  d ec id e d  b efo re  th e  P r a c t ic e  A c t  o f  1912, b u t th e  c a se  

c ite d  b y  th e  d e fe n d a n t— H o b o k e n  v. G ear, 27  L a w  265—  

1 0  th e  C o u rt sa id , “T h e  p o w e r  to  a m en d  p le a d in g s , u n d er  

th e  s ta tu te , e x te n d s  t o  th e  in tr o d u c t io n  o f m a tte r s  w h ich  

th e  p a r t ie s  h o p ed  an d  in te n d e d  to  tr y  in  th e  ca u se , an d  is  

n o t lim ited  to  m a tte r s  w ith in  t-he is s u e  u p o n  th e  re co r d s .”

P r ic e  v . R a ilro a d  C o m p a n y , 31 N . J. L a w  229, th e  

C ou rt sa id , “T h e  e ffe c t  o f  th e  s ta tu to r y  p r o v is io n  a u th o r ­

iz in g  a m e n d m e n ts  is , th a t  e v e r y  error in  form , n o  m a tter  

h o w  rad ica l, ca n  b e co r re c ted  a t a n y  s ta g e  o f th e  su it , in  

a ll c iv il  c a u se s , w h e n e v e r  su ch  c o r re c tio n  b e c o m e s  n e c e s ­

sa r y  to  en a b le  th e  p a r tie s  to  tr y  th e  m a tte r s  w h ic h  th e y  

2 0  c o n te m p la te d  to  try , or  to  su s ta in  th e  d e c is io n , r e su lt in g  

fro m  su ch  tr ia l .”
In  a n sw e r , th e r e fo r e , to  th e  c o n te n t io n s  o f  th e  p la in ­

tiff , to  w i t : “ th a t  th e  c o u n te r -c la im  w a s  n o t p ro p er ly  ad ­

m itte d , th a t  it  ra ised  an  e n t ir e ly  n e w  is s u e  an d  w a s  in  

e ffe c t  a n e w  a c t io n , th e  s ta tu te s  an d  d e c is io n s  a b o v e  c ited  

are a su ff ic ien t  a n s w e r ito  th e ir  c la im /t h a t  th e  is s u e  ra ised  

b y  th e  c o u n te r -c la im  w a s  n o t  tr ied  b e tw e e n  th e  p a r tie s ,” 

I re p ly  th a t  th e  d e fe n se  to  th e  p la in t if f ’s co u n te r -c la im  as 

w e ll  a s  th e  p ro o f o f th e  p la in t if f ’s r ig h t  h ad  a ll b een  o ffer- 

30  ed  in  e v id e n c e  an d  p ro v ed  b y  th e  p la in tif f  h im s e lf , to  w it ,  

th e  p la in tif f  h ad  p ro v en  th e  co n tra c t, th e  t im e  o f  th e  b e­

g in n in g  o f  it s  p er fo r m a n ce , th e  fa c t  th a t  it  had  n o t b een  

p erfo rm ed  w ith in  th e  t im e  p ro v id ed  -for b y  th e  c o n ­

tra c t  an d  th a t th e  fa ilu re  o f it s  p er fo r m a n ce  w a s  the  

fa ilu r e  o f  th e  p la in t i f f ; to  th e ir  c la im  th a t  n o  ju d g m e n t
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cou ld  b e d irec ted  a g a in s t  th e  p la in tif f  on  th e  c o u n te r ­

cla im , th e  a n sw e r  is  th a t  it  is  th e  la w  o f  th is  S ta te  th a t  

the is su e  sh a ll b e d isp o se d  o f b e tw e e n  th e  p a rtie s , th a t  

th e  s ta tu te  p e r m its  th e  f ilin g  o f co u n te r -c la im  an d  th a t  

ju d g m e n t sh a ll fo llo w  th e  p r o o f ; an d  a s  to  th e  c o n te n tio n  

of th e  p la in tiff  th a t  th e r e  w a s  n o  te s t im o n y  o ffered  b y  th e  

d efen d a n t to  s u s ta in  its  co u n te r -c la im , th e  a n sw e r  is  th a t  

no p roof w a s  n eed ed  to  b e  o ffered  b y  th e  d e fen d a n t to  

su sta in  its  co u n te r -c la im  in a sm u c h  a s  th e  p la in tif f  had  

a lrea d y  p ro v en  th e  d e fe n d a n t’s r ig h t  to  reco v er . 10

A s  to. th e  a m o u n t  c la im e d  a s  liq u id a ted  d a m a g e s , it  

sh ou ld  be rem em b ered  th a t  th e r e  w a s  n o  d isp u te . T h e  

num ber o f d a y s , th e  le n g th  o f  t im e , w a s  te s t if ie d  to  an d  

n ot d isp u ted . S o  th a t  it  r em a in ed  an  u n d isp u te d  q u e s ­

tion  o f fa c t  for  th e  C ou rt to  d ea l w ith  a t th e  c o n c lu s io n  

o f th e  w h o le  ca se .

It is, th ere fo re , s u b m itte d  th a t  th e  lea rn ed  tr ia l J u d g e  

co m m itted  n o  error, an d  th e  a p p ea l sh o u ld  b e  d ism isse d .

R e s p e c t fu lly  su b m itte d , 20

J A M E S  M E R C E R  D A V I S ,

A tto r n e y  o f  th e  D e fe n d a n t .
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Complaint I

NEW TERSEY SUPREME COURT. 
BURLINGTON COUNTY.

Patrick A. H ennEssy,
Plaintiff.

vs,
T he Board oe Chosen F ree­

holders oe the County oe 
Burlington, State oe 
New Jersey,

Defendant

10

Complaint.

BACKES & BACKES,
Attorneys för Plaintiff. 20

JAMES MERCER DAVIS,
Attorney for Defendant.

(Summons Issued October, 1915)

The plaintiff, a resident of the Borough of Haddon- ^  
field, in the County of Camden, and State of Nfew Jersey, 
says:

1. That on the 18th day of December 1912, the plain­
tiff made and entered into a contract in writing with the 
defendant, wherein the plaintiff agreed to construct for
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the defendant a reinforced concrete arch bridge over As- 
siscunk Creek at Pearl Street, in the city of Burlington, 
Burlington County, New Jersey; and to furnish the ma­
terials and labor for the same, in accordance with certain 
plans and specifications annexed to and made part of said 
contract.

2. The said defendant agreed to pay to the said plain­
tiff for the doing of said work and the furnishing of said

 ̂ materials, the sum of $14,840 at the rate of 80 per cent, 
as the work progresses, 20 per cent on the final acceptance 
and approval in writing of the Engineer and Board of 
Chosen Freeholders; payments to be made at the regular 
meeting of the Board of Chosen Freeholders of the 
County of Burlington.

3. That the plans annexed to the said contract pro­
vided for the construction of the foundations for said 
bridge to a certain depth only, which depth was desig-

20 náted and shown on said plans.

4. That in making the excavations necessary for said 
foundation, this plaintiff, and James Logan, the County 
Engineer of Burlington, under whose direction and 
supervision said contract was to be performed, found that 
said depth of foundation so specified on the said plans 
was insufficient and that no base for a foundation of said 
bridge could be found at the depth shown by said plans.

30 5. That plaintiff’s contract only required him to con­
struct the foundation for said bridge for the depth shown 
on said plans.



Complaint III

6. That plaintiff demanded of the defendant that it 
cause sufficient foundations to be constructed in order 
that this plaintiff could erect thereon the bridge so con­
tracted for by him, in accordance with the plans and 
specifications annexed to his contract, or that the plain­
tiff should be permitted to do the required work, holding 
the defendant liable for the cost thereof.

7. • That the contract between the parties failed to 
provide for the doing of any extra or additional work in  ̂
and cffiout the construction of said bridge.

8. That the defendant absolutely refused to comply 
with the reasonable request of the plaintiff that it con­
struct the necessary foundations or permit this plaintiff 
to do so, and that owing to such refusal of the said de­
fendant to comply with the plaintiff’s request, it became 
impossible for him to perform his said contract so made 
with the said defendant, and with which contract this 
plaintiff was at all times ready and willing to comply; 20 
that owing to said defendant’s refusal this plaintiff was 
compelled to discontinue his said work on the construc­
tion of said bridge.

9. That the said defendant without notice to this 
plaintiff readvertised and relet said contract for the con­
struction of said bridge, and refused to permit this plain­
tiff to complete the said construction.

10. That the said plaintiff has in all things duly per- 
formed all the conditions and stipulations of his contract, 
on his part agreed to be kept and performed and at all 
times has been ready and willing in all things to comply 
with the terms of his said contract.



IV Complaint

ií. That by reason of the action of the said defen­
dant, this plaintiff was prevented from performing his 
said contract, and he has sustained damages by reason 
of the loss of his earnings and the profits in the doing of 
said work under said contract, and further for the ex­
penditure of large sums of money in and about the fur­
nishing and procuring of labor and material used in and 
about the preparation in and for the construction of said 
work, and for labor done and performed by him and his 

^  workmen in and about said work at the special instance 
and request of the said defendant, and thereby the plain­
tiff has sustained a pecuniary loss and damages.

Plaintiff claims damages in the sum of $3000.00 
Count two:

1. That on the 18th day of December 1912, the plain­
tiff made and entered into an agreement in writing with 
the defendant, wherein the plaintiff agreed with the de- 

20 fendant to construct a reinforced concrete arch bridge 
over Assiscunk Creek at Broad Street in the city of Bur­
lington, Burlington County, New Jersey; and to furnish 
materials and labor for the same in accordance with cer­
tain plans and specifications annexed to and made part of 
said contract; that said contract provided that the plain­
tiff complete the work specified within 120 weather­
working days from and after being notified by the Coun­
ty Engineer of Burlington County to begin work.

30 2. The said defendant agreed to pay the said plain­
tiff for the doing of said work and the furnishing of said 
materials, the sum of $10,870, at the rate of 80 per cent, 
as the work progressed, 20 per cent, on the final accept­
ance and approval in writing of the Engineer and Board 
of Chosen Freeholders; payments to be made at the regu-
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lar meeting of the Board of Chosen Freeholders of the 
County of Burlington.

3. That at the time of the making of the aforesaid 
contract, James Logan was, and now is, the County En­
gineer of the County of Burlington; that ever since the 
date of said contract, the said County Engineer, without 
any justifiable cause, has absolutely refused to notify this 
plaintiff to begin the said work on the said contract, or to 
give him the notice required under the terms of the said 
contract; and that the said James Logan has publicly de­
clared that he would never notify the said plaintiff to 
commence said work under said contract. That this 
plaintiff has repeatedly applied to the said James Logan 
and the Board of Chosen Freeholders of the County of 
Burlington for permission to commence the work under 
the aforesaid contract, and tendered himself ready and 
willing to preform the same.

That the said County Engineer and the said Board of 
Chosen Freeholders have, without .justifiable cause, re-20 
fused to permit this plaintiff to perform the work of con­
structing said bridge as provided for in the said contract, 
and that the said County Engineer and the said Board of 
Chosen Freeholders ever since making the said contract, 
although this plaintiff has repeatedly tendered himself 
ready and willing to perform the work, have refused to 
permit him to do so, and that the time for the completion 
of the work provided for by said contract has long since 
expired.

30

4- That this plaintiff has in all things performed the 
conditions and stipulations of his contract on his part 
agreed to be kept and performed, and at all times has 
been ready and willing in all things to comply with the 
terms of his said contract.
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5. That by reason of the refusal of the said defen­
dant to permit this plaintiff to perform the work under 
and by said contract, this plaintiff has sustained damages 
in the loss of the earnings and profits from the doing of 
said work under said contract; that this failure on the 
part of the defendant to perform its said contract so by 
it made with this plaintiff as aforesaid, has caused this 
plaintiff to sustain damages in the sum of $2,000.00.

10 This plaintiff demands as damages the sum of $2,000. 

Count three:
1. That between the 18th day of December, 19i2 an<i 

the first day of July 1913, the plaintiff furnished and 
supplied to the defendant, at its request, in and about 
the work of constructing the foundation for the abut­
ments of the aforesaid Pearl Street bridge, certain labor, 
lumber, sand, gravel, reinforced steel and cement.

20 2. That for such labor and material so furnished by
the said plaintiff, the said defendant Undertook to pay to 
the plaintiff what the same was reasonably wrorth.

3. That same was reasonably worth $1500.00, which 
said sum became due for the same on the day last afore­
mentioned.

4. The defendant has not paid the same.

^  Plaintiff demands as damages $1500.00 with interest 
from July 1, 1912.



Complaint VII

10

This plaintiff demands as damages :

Under the aforesaid Count No. i . . . . $3,000
Under the aforesaid Count No. 2__ $2,000
Under the aforesaid Count No. 3. . . .$1,500

$6,500
20



VIH Answer.

a n s w e r .

(Filed Nov. 17, 1915O

The defendant, the Board of Chosen Freeholders of 
the County of Burlington, State of New Jersey, says 
that:—

Defense to first count:
10 1. As to the statements in the first paragraph, de­

fendant does not admit, and leaves plaintiff to his proof.

2. As to the statements in the second paragraph, de­
fendant does not admit and leaves plaintiff to his proof.

3. Defendant denies the third paragraph of his 
count.

4. Defendant denies the fourth paragraph of this
2q count.

5. Defendant denies the fifth paragraph of this count.

6. Defendant denies the sixth paragraph of this 
count.

7. Defendant does not admit the seventh paragraph 
of this count and leaves plaintiff to his proof.

30 8. Defendant denies the eighth paragraph of this
count.

9. Defendant denies the ninth paragraph of this 
count.
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10. Defendant denies the tenth paragraph of this 
count.

11. Defendant denies the eleventh paragraph of this 
count.

Defense to second count.
1. Defendant does not admit the first paragraph of 

this count and leaves plaintiff to his proof.
10

2 . Defendant does not admit the second paragraph 
of this count and leaves plaintiff to his proof.

3. Defendant denies the third paragraph of this 
count.

4. Defendant .denies the fourth paragraph of this 
«.ount.

5- Defendant denies the fifth paragraph of this count. 20

Defense to. third coupt:
1. Defendant denies the first paragraph of this 

count.

2. Defendant denies the second paragraph of this 
count.

3. Defendant denies the third paragraph of this
count and states that no such work was done. 3 0

JAMES MERCER DAVIS,
Attorney for Defendant.

(Filed Nov. 29, 1915.)



X Rule For Judgment

RULE FOR JUDGMENT.

NEW JERSEY SUPREME COURT. 
BURLINGTON COUNTY.

A ction at Law. 
On Postea.

It is ordered that judgment be and hereby is entered 
in favor of defendant and against the plaintiff for the 
sum of five thousand six hundred and eleven dollars and 
fourteen cents besides costs to be taxed nisi.

Entered January 26, 1917. On order.

JAMES MERCER DAVIS,
30 Attorney.

10

20

Patrick A. H ennessy,
Plaintiff.

vs.
T he Board oe Chosen F ree­

holders oe the County oe 
Burlington, State oe 
N ew Jersey,

Defendant.



Judgment For Defendant XI

NEW JERSEY SUPREME COURT. 
BURLINGTON COUNTY.

Patrick A. H ennessy,
Plaintiff.

vs.
The Board oe Chosen F ree­

holders op the County op 
Burlington, State op 
New Jersey,

Defendant.

A ction at Law. 10

On Postea.

Judgment por 
Dependant. ’

JAMES MERCER DAVIS,
Atty.

Judgment entered this twenty-sixth day of January, 
A. D. nineteen hundred and seventeen for the sum of five 
thousand six hundred and eleven dollars and fourteen 
cents damages.

WM. J. GUMMERE,
C. J.

30



XII Grounds For Appeal

Filed Aug. 14, I9 X7-

NEW JERSEY SUPREME COURT.

Appeal taken from the above stated Supreme Court of 
the State of New Jersey to the

10 COURT OF ERRORS AN D  A P P E A L S
OF THE STATE OF NEW JERSEY

Patrick A. H ennessey,
Plaintiff-Appellant.

vs.
Board oe Chosen 
F reeholders oe 

20 Burlington County,
Defendant-Respondent.

ACTION AT LAW.

N otice and Grounds 
oe A ppeal.

To James Mercer Davis, Es4-,
Attorney of Defendant-Respondent, 

and
Board of Chosen Freeholders 

of Burlington County.

Take notice that the plaintiff appeals to the Court of 
Errors and Appeals from the whole of the judgment en­
tered in this cause on the following grounds:



Grounds For Appeal XIII

(i) The Court over plaintiff’s objections directed 
the jury to find out for the defendant on its counter­
claim in the sum of $5611.14.

(2) The Court over plaintiff’s objections permitted 
defendant to mend its pleading by filing counter-clctim 
after the case had been closed by both sides.

(3) Because the counter-claim set up by the defend­
ant was not at issue, nor was such issue raised at the 
trial, until after the taking of testimony was closed, and 
the argument of counsel had been heard on the question 
of directing a verdict on the other issues raised by the 
pleadings.

10

* (4) There was no testimony before the Court show-
ing the time when plaintiff’s contract would expire.

(5) That the default in the completion of the Pearl 
Street contract was due to the action of the defendant 20 
and its engineer who failed to furnish the plaintiff with 
the necessary detailed plans and specifications fcir the 
doing of the work under said contract.

(6) The question of plaintiff’s default on his con­
tract for the construction of the Pearl Street bridge was 
a disputed question of fact which the Court should have 
submitted to the jury.

(7 ) The Court cotnmitted error in directing the jury 
to find a verdict for the defendant.

(8) There was no evidence before the Court to war­
rant it In assuming the correctness of the amount claimed
y defendants under its counter-claim, or the number of



X I V Grounds For Appeal

days in d efau lt or that there w as d efau lt b y  plaintiff on 
his contract, or that such default w as due to  the act or 

neglect o f  the plaintiff.

(9 )  P la in tiff ’s contract called fo r  a com pletion w ith­
in 120 w eather-w orkin g  days a fte r  p laintiff w as notified 

to com m ence w ork. T h ere  w as no evidence submitted 

sh ow in g (a )  w hen the 120 days expired  (b )  th^t the de­

lay  in advertisin g and letting o f  a new  con tract w as due

1'® to any act, neglect or defau lt o f  the plaintff.

( 1 0 )  T h ere  w as no p ro o f subm itted that the plain­

t iff ’ s tim e to com plete his contract expired  Ju ly  12, 1913, 

nor that an y delay betw een said Ju ly  12, 1913  and M ay 
20, 19 14  could be attributed to any act, neglect or default 

o f  p la in tiff’ s.

( 1 1 )  T h a t the delay ( i f  an y) in the com pletion o f 

the w o rk  under said contract fo r  the construction o f the20 P earl Street bridge w as due the act, neglect or default o f 

the plaintiff.
P E T E R  B A C K E S ,

A t t ’y  o f  and Counsel 
w ith  P lain tiff-A ppellan t.

D ated June 15, 19 17 .

Service acknow ledged, June 20, 19 17 . 

30 J A M E S  M E R C E R  D A V I S ,
C oun ty  Solicitor.







Patrick A. PI enncssy, Direct. i

N E W  J E R S E Y  S U P R E M E  C O U R T ,  
B U R L I N G T O N  C O U N T Y .

Patrick A. H ennessy,
P la in t if f ,

vs.
T he Board oe Chosen F ree­

holders oe Burlington 
County,

D e fe n d a n t .

A ction at Law.

10

M o u n t H o lly ,  N . J ., J a n u a r y  4 , 1 9 1 7 .

--------- 20

Patrick A . H ennessy, sworn for plaintiff.

D irect ex a m in a tio n  b y  M r. P a lm e r :

Q- M r. H e n n e ss y , w h e re  d o  y o u  liv e ?  
A . I liv e  a t H a d d o n fie ld .
Q . . N e w  J e r se y ?
A . N e w  J ersey .

Q- W h a t is  y o u r  b u s in e s s?
A . Contractor.
Q. H o w  lo n g  h a v e  y o u  b een  in  th a t b u sin ess? .
A . I h a v e  b een  c o n tr a c tin g  fo r  m y s e lf  a b o u t s ix  

seven  years, an d  a b o u t tw e n ty  y e a r s  b e fo r e  th a t supt 
m tendent fo r  o th e r  firm s,

30



Patrick A. Hennessy, Direct.

Q .  D id  y o u  in  th e  fa ll o f  1 9 1 2  su b m it b id s  fo r  the  

b u ild in g  o f  tw o  b r id g e s  to  th e  C o u n ty  o f  B u r lin g to n ?

A . I d id  in  O cto b er , I th in k .
Q . W e r e  y o u  a w a r d e d  co n tra c ts  fo r  th e  b u ild in g  o f  

th o se  tw o  b r id g e s?
A . I  w a s  a w a r d e d  th e  c o n tra c t  th e  fo l lo w in g  D ec em ­

ber.

M r P a lm e r  : I ca ll f o r  th e  tw o  co n tra c ts .
10

M r. D a v is  : H e  h a s  th e  co n tra c ts .

M r. P a lm e r  : I f  y o u r  H o n o r  p lea se , n o tic e  w a s  served  
u p o n  th e  d e fe n d a n t  to  p ro d u c e  th e  co n tra c t. I n o w  .call 

fo r  th e m  u n d er  th a t n o tic e .

M r. D a v is :  W e ll ,  I h a v e  th e  c o n tra c t  h ere , I th ink, 
a t le a s t  a  co p y  o f  it , a n d -s o  d o e s  M r. H e n n e s s y  h a v e  a 

co p y  o f  it.

20
(P r o d u c e s  c o n tr a c t .)

O . I sh o w  y o u , M r. H e n n e s s y , w h a t  p u rp o r ts  to  be a 
c o n tra c t  d a ted  D e c e m b e r  1 8 , 1 9 1 2 , b e tw e e n  y o u  an d  the  
B o a r d  o f  C h o se n  F r e e h o ld e r s  o f  th e  C o u n ty  o f  B u r­
lin g to n  an d  a sk  y o u  i f  th a t  is  th e  co n tra c t  y o u  sign ed

■ fo r  th e  c o n s tr u c t io n  o f  th e  P e a r l S tr e e t  b r id g e  in  B u r­

lin g to n  ?
A . Y e s .

3 0

(C o n tr a c t  o ffe r e d  in  e v id e n c e  a n d  m a rk ed  E x h ib it  

P i . )

Q . D id  y o u  a t th e  sa m e t im e , M r. H e n n e ss y , also
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sign  a co n tra c t fo r  th e  co n s tr u c t io n  o f  th e  B r o a d  S tr e e t  

b rid ge ?
A . I d id .

B y  th e  C o u r t :

Q . T h e  sa m e d a te ?
A . T h e  sam e d ate .

M r. P a lm e r : I a sk  fo r  th a t  co n tra c t. ^

(C o n tra c t  p ro d u ced  b y*M r. D a v is . )

B y  M r. P a lm e r :

O. I sh o w  y o u , M r. H e n n e s s v , w h a t  p u rp o r ts  to  be 
a con tract d a ted  D ec em b e r  1 8 , 1 9 1 2 , b e tw e en  y o u  an d  

the B o a rd  o f  F r e e h o ld e r s  in  th e  C o u n ty  o f  B u r lin g to n  
fo r  th e  c o n stru c tio n  o f  a  b r id g e  a t B r o a d  S tr e e t  in  th e  
c ity  o f  B u r lin g to n  an d  a sk  y o u  i f  th a t  is  th e  co n tra c t  2 0  

that y o u  s ig n ed  fo r  th e  e r ec tio n  o f  th a t  b r id g e  ?
A . Y e s , th a t  is  m y  s ig n a tu r e .
Q. T h a t  is  th e  co n tra c t?
A . Y es .

(C o n tra c t  o ffe re d  in  ev id e n c e  a n d  m a rk ed  E x h ib it  
P 2 .)

T h e  C o u r t : I su p p o se  th is  c o n tra c t  o u g h t  to  be read  
to  the ju r y  to o , so  th e y  w ill  k n o w  w h a t  it  is  ab ou t.

M r. P a lm e r : I m ig h t  d o  th a t  w ith  b o th  o f  th em .

T h e  C o u r t : I s  th e r e  a n y  d iffer en ce  in  th e  tw d  c o n ­
tracts, I m ean  th e  g en er a l p r o v is io n s?
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M r. P a lm e r :  N o , th e y  a re  g e n e r a lly  th e  sa m e, fo r  

th e  c o n s tr u c t io n  o f  c o n cr e te  b r id g es .

T h e  C o u r t : I w a n t  to  rea d  it an d  I w ill  rea d  it  a lou d . 

( R e a d s  c o n tr a c t .)

O . M r. H e n n e s s y , a f te r  th e se  tw o  co n tr a c ts  w ere  
■ s ig n e d  D e c e m b e r , 1 9 1 2 , d id  y o u  h a v e  a n y  a rra n g em en t  

w ith  M r. L o g a n , th e  c o u n ty  en g in e e r , a s  to  w h ich  o f  

^ ® th o se  b r id g e s  w a s  to  be b u ilt  first ?
A . I h a d  a g re ed  w ith  M r. L o g a n  to  s ta r t  th e  P ea r l 

S tr e e t  b r id g e  first.
O . W h a t  w a s  th e  re a so n  fo r  th a t?

M r. D a v is :  I o b jec t.

(O b je c t io n  o v e r r u le d .)

M r. D a v is :  I ca n n o t  see  th a t  th e  en g in e e r  h a s  an y  

2 0  a u th o r ity  to  s ta te  re a so n s .

M r. P a lm e r :  H e  is  e x p r e s s ly  m a d e  th e  c o n tro llin g  

fa c to r  u n d er  th e  co n tra c t.

M r. D a v is :  Y e s , b u t h is  r e a so n s  a re  im m a ter ia l.

( O b je c tio n  n o te d  fo r  d e fe n d a n t  a s  g r o u n d  o f  a p p ea l.)

A . P e a r l S tr e e t  b r id g e  h a d  fa lle n  d o w n  th e  y ea r  be- 

3 0  fo re , an d  th e re  w a s  n o  b r id g e  th ere . T h a t  w a s  the  

rea so n .
Q . B e c a u se  P e a r l S tr e e t  b r id g e  w a s  d o w n  a t that  

t im e ?
A . Y e s , h a d  fa lle n  d o w n  so m e  t im e  b e fo r e .
O . A f t e r  th e  m a k in g  o f  th e se  co n tr a c ts  d id  y o u  do
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a n y  w o rk  o n  th e  P e a r l S tr e e t  b r id g e?
A . I s ta r ted  w o r k  o n  F e b r u a r y  2 1 st.

B y  M r. D a v i s :

Q. T h a t  is  1 9 1 3 ?

■ A * ^ b eg a n  a ctu a l w o rk . I a rr a n g e d  m y  eq u ip m en t  
in  the m ea n tim e .

B y  M r. P a lm e r :  1 0

O . W h a t  w o rk  d id  y o u  d o ?

A . I s ta rted  e x c a v a t io n  o f  a  c o ffer d a m  on  th e  so u th  
ab utm ent o f  th e  P e a r l S tr e e t  bridg-e 

y ,  A n d  h o w  m u ch  w o rk  d id  y o u  d o  ?
A . I d id  th a t e x c a v a t io n  o n  th a t ab u tm en t..

B y  M r. D a v i s :

Q- T h a t  is  w h ich  a b u tm en t?

n  I he*S0Uth a b u tm en t 1  g u e s s  it w o u ld  be ca lled , 
y .  T h a t  is  th e  a b u tm e n t n ea re r  B u r lin g to n  C ity ?

A, Nearer Burlington City.

B y  M r. P a lm e r  :

Q. A n d  w h a t  e lse?

theA R * y 9 ' h 1  h a d  !t co m p le ted  a n d  v is ite d  b 
B oard  o f  F r e e h o ld e r s  a n d  M r. L o g a n , th e  e n g in e e . 3 0

%  M r. D a v is :

Q- T h a t  is  th e  1 9 th  o f  w h a t?  
A * T h e  1 9 th  o f  M arch .
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B y  th e  C o u r t:

Q . T h e  1 9 th  o f  M a r ch ?
'A . T h e  e x c a v a t io n  fo r  th e  so u th  a b u tm en t w a s  co m ­

p le ted  an d  v is ite d  b y  th e  B o a r d  o f  F r e e h o ld e r s  an d  M r. 
L o g a n , I th in k . I in fo r m e d  th e m  th a t th e  a b u tm en t w a s  
co m p le ted , e x c a v a t io n  fo r  th e  a b u tm e n t w a s  co m p leted . 
T h e  fo u n d a t io n s  w e r e  s o f t .  I t  w a s  fo u n d  th a t p ilin g  
w o u ld  b e n e c e ssa r y  to  p u t in  th e r e  a n d  «they w e r e  n o t  

1 0  sh o w n  o n  th e  p lan  o r  sp ec ified  o n  th e  sp ec ifica tio n  and  
th e re  w a s  so m e  d isp u te  o v e r  p u ttin g  it  in , b u t in  the  

m ea n tim e  I p rep a red  to  d r iv e  th o se  p ilin g s .

M r. D a v is :  I m o v e  th a t  b e str ic k e n  o u t, “ In  the  

m e a n tim e  I p rep a red  to  d r iv e  th e  p ilin g s .

T h e  C o u r t:  U p o n  w h a t  g r o u n d ?

M r. D a v is  : O n  th e  g r o u n d  th a t it  is  a  co n c lu sio n .  

2 0  H e  can  te ll u s  w h a t  h e  d id .

M r. P a lm e r : T h a t  is  w h a t  h e  sa id  h e  d id .

M r. D a v i s : P ie  d id n ’t sa y . H e  sa id , “ I p rep ared  to  

d r iv e  th e m .” I w a n t to  k n o w  w h a t  h e  d id .

A . I b o u g h t  m a te r ia l a n d  eq u ip m en t a n d  set it  up  
an d  w a s  o rd er ed  to  d r iv e  a te s t  p ile  b y  th e  e n g in e e r  and  

d id  d r iv e  th e  p ile .
30

B y  M r. D a v i s :

Q . A  te s t  p ile?
A . A  te s t  p ile .
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0 .  B y  M r. P a lm e r :

O. D id  y o u  sen d  a  reco rd  o f  th a t  to  th e  e n g in e e r ?

(O b je c te d  to . O b je c t io n  o v erru led . O b je c t io n  n o te d  
for  d e fen d a n t a s  g r o u n d  o f  a p p e a l.)

A . T h e  e n g in e e r  ca m e th e re  an d  to o k  th e  te s t  h im ­
se lf. m ad e a record , in sp ec ted  th e  d r iv in g  o f  p ile  o n  th e  
d ay th a t it w a s  d r iv en . ^

B y  M r. P a lm e r :

Q. N o w  a f te r  th e  te s t  p ile  w a s  d r iv e n  w h a t  h a p ­
pened, M r. H e n n e s s y ?

A . S h a ll I s ta te  th e  s iz e  o f  th is  p ilin g ?
Q. S p eak  a  lit t le  lo u d er .

A . A f t e r  d r iv in g  th is  p il in g  I h a d  m ea su re d  it an d  
driven  it , it  w a s  3 5 ' y  fe e t  lo n g  an d  4  fe e t  in  c ir c u m fe r ­
ence at th e  b u tt an d  2 1  ^  in ch es  a t th e  to p , an d  it w a s  2 0  

fou n d  to  be 1 3  fe e t  lo n g e r  th a n  n e c e ssa r y  a f te r  it  w a s  *’ 
driven , p ro jec te d  b ey o n d  th e  w a te r  in  th e  r iv er  a t h ig h  
tide.

Q. N o w  M r. H e n n e s s y , I sh o w  y o u  a  le tte r  d a ted  
A pril ,, 1 9 1 3  a d d r esse d  to  y o u  a t B u r lin g to n  a n d  s ig n e d  
bv Jameis L o g a n , an d  a sk  y o u  i f ’y o u  r e ce iv e d  th a t le tter  
from  the co u n ty  e n g in e e r ?

A . I d id .

(Mr. Palmer reads letter.) 30

(L e tte r  o ffe re d  in  e v id e n c e  an d  m a rk ed  E x h ib it  P 3 . )

Mr. Palmer: I call upon the other side to produce a 
etter dated April 11, 1913, addressed to Mr. James
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L o g a n , fr o m  M r. H e n n e ss y .

(L e t t e r  p ro d u c ed  b y  M r. D a v is . )

Q . I show - y o u  a  le tte r  d a ted  A p r il  I I ,  1 9 1 3 , ad ­
d r essed  to  M r. J a m e s  L o g a n , M o u n t H o lly ,  N . J.„ and  
s ig n e d  P . A . H e n n e s s y , a n d  a sk  y o u  i f  y o u  w r o te  and  

se n t th a t  le tte r  to  M r. L o g a n ?
A . I d id .

1 0  Q . T h a t  is  y o u r  s ig n a tu r e  a tta c h e d  th e r e to ?

A . I t  is.

M r. P a lm e r ;  I o f fe r  th is  le tter .

M r. D a v is :  I f  y o u r  H o n o r  p lea se , I w is h  to  ob ject  
to  th e  o f fe r  o f  th e se  d e ta ch ed  le tte r s  u n le ss  th e  w h o le  

o f  th e  c o r re sp o n d en ce  is  o ffe re d .

T h e  C o u r t : I ta k e  it it  is  to  be fo llo w e d  up , is  it  n o t?

20
M r. P a lm e r :  Y e s . W h a t  M r. D a v is  o b je c ts  to  is  

th a t  so m e th in g  m a y  be in  h ere  th a t  se r v e s  h is  p u rp o se  and  

d o e s  n o t  m in e . T h a t  is  up  to  h im .

M r. D a v is :  N o ,  I o b je c t  u n le ss  th e  w h o le  co rre sp o n ­
d en ce  is  o ffe re d .

(M r . P a lm e r  rea d s  le t te r .)

3 0  (L e t t e r  o ffe r e d  in  e v id e n c e  a n d  m a rk ed  E x h ib it  P 4 O

M r. P a lm e r :  I ca ll fo r  a  le tte r  d a ted  A p r il 1 9 , 1 9 1 3 » 
a d d r esse d  to  M r. J a m e s  L o g a n  fr o m  M r. H e n n e ss y .

(L e t t e r  p ro d u ced  b y  M r. D a v is . )
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10

Q . I sh o w  y o u  a  le tter  d a ted  A p r il  1 9 , 1 9 1 3 , a d ­
d ressed  to  M r. J a m e s  L o g a n , an d  a sk  i f  y o u  w r o te ,
sign ed  and  sen t th a t  le tte r  ?

A . I d id.

(M r . P a lm e r  rea d s  le t te r .)

(L e t te r  o ffe re d  in  e v id e n c e  a n d  m a rk ed  E x h ib it  P  5 . )

M r. D a v is . M y  o b je c t io n  to  th e  o ffe r ’ o f  th is  le tter  
is that th e  rep lies  are n o t b e in g  o ffe re d .

M r. P a lm e r :  T h e r e  w a s  n on e .

M r. D a v i s : O h , y e s ; th e re  w a s  a  rep ly  to  th a t  le tter .

M i. P a lm e r :  N o t  th e  first on e . T h e r e  w a s  to  th e  
last tw o , an d  I  h a v e  th e  rep ly  h ere .

Q. I sh o w  y o u  a le tte r  d a ted  A p r il  2 4 , a d d r esse d  to  2 0

P. A . H e n n e ss y , s ig n e d  b y  J a m e s  L o g a n , an d  a sk  y o u  i f  
you  rece ived  th a t le tter ?

,A . I d id.

M r. P a lm e r :  D o  y o u  a d m it  th e  s ig n a tu r e  to  th is ?

M r. D a v is :  O h , y es .

(M r. P a lm er  rea d s  le t te r .)

(L e tte r  o ffe re d  in  e v id e n c e  a n d  m a rk ed  E x h ib it  P  6 . )

Q- M r. H e n n e ss y , y o u  in  th e se  le tte r s  a sk ed  M r. 
ogan  to  m ak e so m e  a rr a n g e m en t o r  a g r e e  w ith  y o u  a s  

to  unit p rices fo r  th e  w o r k  ?

30
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M r. D a v i s : I  o b je c t , ' t h e  le tte r s  sp ea k  fo r  th e m ­

se lv e s .

M r. P a lm e r : I  m e r e ly  w a n t  to  d irec t  h is  a tte n t io n  to  

th e  m a tte r  I am  g o in g  to  a sk  h im  ab o u t, is  a ll.

T h e  C o u r t : T h e  le tte r s  sa y  so .

Q . W h a t  d id  y o u  d o  w ith  r e fe r e n c e  to  g e t t in g  fro m  

1 0  M r. L o g a n  a u n it  p r ice  fo r  th e  w o r k  th a t y o u  h a d  d on e?

M r. D a v is :  I o b je c t  to  th a t  a s  im m a te r ia l to  the  

p le a d in g s . I t  h a s  n o th in g  to  d o  w ith  th e  ca se .

( O bj e c t io n  o v e r r u le d .)

M r. D a v i s : Y o u r  H o n o r , h e  is  n o t  su in g  fo r  th e  w o rk  

w h ic h  w a s  d o n e , h e  is  su in g  fo r  th e  p rofit.

2 0  M r. P a lm e r :  I th in k  p erh a p s y o u  w ill fin d  it  in  the  
th ir d  co u n t, M r. B a c k e s  a d v ise s  m e  r e fe r s  to  th is ,

M r. D a v is :  Y o u r  o p e n in g  o n ly  r e fe r r e d  to  th e  profit.

T h e  C o u r t;  W e ll ,  I th in k  it is  p rop er.

(O b je c t io n  n o te d  fo r  d e fe n d a n t  a s  g r o u n d  o f  a p p ea l.)

(Q u e s t io n  r e p e a te d .)
30 <

A . I a sk ed  h im  fo r  th e m  at o n e  t im e  a n d  w e n t  to  h is  

o ffice  to  a sk  a b o u t th em .
Q . W h a t  d id  h e  sa y  ?
A . I had ' o n e  m a d e  up  a c c o r d in g  to  m y  id ea . W e  

w e r e  to  a g r e e  o n  th e  sp ec ifica tio n s , th e  co n tra c to r  and
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the en g in eer , an d  I g o t  m in e  m a d e  o u t, w h a t  th e  u n it  
prices sh o u ld  be, w h a t  I th o u g h t  th e y  sh o u ld  be, a n d  I 
con su lted  w ith  M r. L o g a n  an d  h e  c h a n g ed  th em  all. T h e  
ex ca v a tio n  w a s  to  be $ 4  a  y a rd  an d  h e  o n ly  a llo w e d  $ 2 . 
A n y w a y  th a t is  a ll I co u ld  g e t  a n d  I le f t  h is  o ffice  an d  h e  
p rom ised  to  g iv e  m e a  ce r tif ica te  o r  g e t  m e  th e  m o n e y  o r  
h ave th e  m o n e y  fo r  th e  w o r k  th a t I h ad  d o n e  a t th a t  t im e .

Q. D id  y o u  e v e r  g e t  th a t  ce r tif ic a te  ?
A . N o , I n e v e r  g o t  th a t  certif ica te .
Q . D id  y o u  e v e r  g e t  a n y  m o n e y  fo r  th e  w o r k  th a t  

you  had  d o n e?
A . I n ev er  g o t  a n y  m o n e y .

M r. P a lm e r :  I ca ll fo r  a le tter  d a ted  M a y  9 th , 
ad d ressed  to  M r. J a m e s  L o g a n , M o u n t H o lly ,  s ig n e d  b y
P . A - H e n n essy .

(L e t te r  p ro d u ced  b y  M r. D a v is . )

Q. I sh o w  y o u  a le tte r  d a ted  M a y  9 , 1 9 1 3 , s ig n e d  b y  2 0  

you , and  a sk  i f  y o u  se n t th a t  le tter  to  M r. J a m e s  L o g a n ?
A . I d id .

(M r . P a lm e r  rea d s  le t te r .)

(L e tte r  o ffered  in  e v id e n c e  an d  m a rk ed  E x h ib it  P  7 . )

Q. D id  y o u  sen d  th a t le tter  th a t  I h a v e  ju s t  read  y o u ,  
m arked  P  7 , to  a n y  o n e  e lse  e x c e p t  M r. L o g a n ?

A . I d o n ’t rem em b er. 3 0

Q. D o  )rou  reca ll w h e th e r  o r  n o t  y o u  se n t a co p y  o f  
that d irectly  to  th e  B o a r d  o f  F r e e h o ld e r s ?

A . I th in k  I sen t th em  a co p y .

Q- D id  y o u  a s  a r e su lt  o f  th a t  le tte r  o f  M a y  9  e v e r
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get any instruction for piling such as you asked for in 
that letter?

A. I never received any instructions excepting what 
is mentioned in that letter.

Q. How is that?
A. I received no instructions excepting what came in 

that letter that has been read before.
O. That is the one that contains the record of the 

test pile ?
10 A. Yes.

Q. Thcd is the only one that you got any information 
from ?

A. That one where it says giving liberty about 
driving piling two feet and a half?

Q. Yes, that is the one that contained thé record of 
the test pile.

Mr. Palmer: I call for a letter dated May 3 1 , 1 9 1 3 , 
addressed to the Honorable Board of Chosen Free-

20 holders, Burlington County, New Jersey.

(Letter produced by Mr. Davis.)

O. I show you a letter dated May 31, 1913, address­
ed to the Board of Chosen Freeholders of Burlington 
County, and ask you if you sent that letter and if that is 
your signature thereto?

A. I did. That is my signature.

30 (Mr. Palmer reads letter.)

(Letter offered in evidence and marked Exhibit P 8.)

Q. Did you receive a reply to that last letter?
A. From the Board of Freeholders?
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Q. Y e s .
A . I d o n ’t rem em b er  it.
Q . I sh o w  y o u  a le tte r  d a ted  J u n e  3 , 1 9 1 3 , a d d r esse d  

to  y o u  and  s ig n e d  H a r r y  H a w k in s , J r ., a n d  a sk  y o u  i f  
that is  an  a n sw e r  to  y o u r  le tter  o f  th e  3 1 st  o f  M a y ?

A . T h a t  is  an  a n sw e r . I rece iv e d  th a t le tter .

(M r . P a lm er  rea d s  le t te r .)

(L e t te r  o ffe re d  in  e v id e n c e  a n d  m a rk ed  E x h ib it  P  9 . )  ^

Q. D id  y o u  a tten d  th e  m e e t in g  o f  J u n e  9 th  o f  th e  
B oard  o f  F r e e h o ld e r s?

A . I a tten d ed  a  m e e t in g  a b o u t thak  t im e , I b e liev e .

M r. P a lm e r :  N o w  I ca ll fo r  a  le tte r  d a ted  J u n e  9 , 
1 9 1 3 » a d d ressed  to  th e  B o a r d  o f  F r e e h o ld e r s , s ig n e d  b y  
M r. H e n n essy .

(L e t te r  p ro d u ced  b y  M r. D a v is . )  2 0

O. I sh o w  y o u  a le tte r  d a ted  J u n e  9 , 1 9 1 3 , a d d r esse d  
to  the h o n o ra b le  m em b ers  o f  th e  B o a r d  o f  C h o se n  F r e e ­
h olders, an d  s ig n e d  b y  y o u , a n d  a sk  i f  th a t  le tte r  w a s  
presen ted  b y ,y o u  to  th e  B o a r d  a t a  m e e t in g  o n  J u n e  9 th ?

A . I p resen ted  th is  le tter .

(M r . P a lm er  read s le t t e r .)

(L e tte r  o ffe re d  in  e v id e n c e  a n d  m a rk ed  E x h ib it  P i o . )  3 0

M r .  P a lm e r :  I ca ll fo r  a  le tter  d a ted  J u ly  3 f ,  1913, 
ad dressed  to  th e  B o a r d  o f  F r e e h o ld e r s , s ig n e d  b y  M r ’ 
H en n essv .
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(L e t t e r  p ro d u ced  b y  M r. D a v is . )

O . I s h o w  y o u  a  le tte r  d a te d  J u ly  3 1 » i9*3>  a d d ressed  
to  t lie  H o n o r a b le  B o a r d  o f  C h o sen  F r e e h o ld e r s  an d  p ur­
p o r t in g  to  be s ig n e d  b y  y o u , an d  a sk  i f  ^ o u  se n t that  

le tte r  to  th e m ?
A . I se n t th is  le tter .

(M r . P a lm e r  rea d s  le t te r .)
10

(L e t t e r  o ffe r e d  in  e v id e n c e  an d  m a rk ed  E x h ib it  P n . )

Q . D id  y o u  g e t  a n y  r e sp o n se  fr o m  th e  B o a r d  o f  

F r e e h o ld e r s  to  th e  le tte r s  I h a v e  ju s t  rea d  o f  J u ly  3 1 , 

i 9 T3 ?
A . I d o n ’t rem em b er  o f  g e t t in g  an y .
Q . D id  y o u  g e t  a n y  re sp o n se  a t  a n y  t im e  fro m  them  

in  a n sw e r  to  th e  p r o p o s it io n  su b m itte d  b y  y o u  in  that  

le tter  ?
2 0  A . N o . .

Q . D id  y o u  e v e r  g e t  a n y  n o tic e  fr o m  th e  B o a rd  o f  
F r e e h o ld e r s  th a t  y o u r  co n tra c t  o n  jh e  P e a r l S tr e e t  b ridge  

w a s  to  be ta k en  a w a y  fr o m  y o u ?
A .  I n e v e r  r e ce iv e d  n o tic e .
Q . W h a t  w a s  th e  first th a t  y o u  k n e w  th a t it  w a s  to  

b e?  F r o m  w h a t  so u rc e  d id  y o u  g e t  y o u r  in fo r m a tio n ?
A . I n e v e r  -w a s in fo r m e d  a t a ll it  w a s  to  be taken  

a w a y .
Q . D id  y o u  see  a n y  r e a d v e r t ise m e n t  o f  it?

3 0  A . I sa w  it  rea d v e r tise d .
Q . B u t  n o th in g  fr o m  th e  B o a r d  th a t y o u r  con tract  

h a d  b een  ca n ce le d ?
A . N o th in g  fr o m  th e  B o a r d , n o  n o tic e .
Q . D id  y o u  e v e r  h a v e  a n y  h e a r in g  b e fo r e  th e  B oard
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w here th e  q u e stio n  o f  ca n ce lla t io n  o f  y o u r  co n tra c t  w a s  
d iscu ssed  ?

A . I n ev er  d id , n e v e r  h ea rd  it d iscu sse d .
Q . N o w  M r. H e n n e s s y , u n d er  th e  co n tra c t  fo r  th e  

P ea r l S tr ee t  b r id g e  y o u  w er e  to  p rep a re  u n it  p r ices , 
w ere y o u  n o t, fo r  th e  u se  o f  th e  e n g in e e r ?

M r. D a v i s : I o b je c t . T h e  c o n tra c t  w ill  sh o w .

M r. P a lm e r :  I  m er e ly  w a n t  to  ca ll h is  a tte n t io n  to  ^  
w h at I am  g o in g  to  a sk  a b o u t is  a ll.

T h e  C o u r t : T h e  c o n tra c t  sh o w s  it.

(O b je c t io n  n o te d  fo r  p la in tif f  a s  g r o u n d  o f  a p p e a l.)

(Q u e s t io n  r e p e a te d .)

A . T h e  sp ec ifica tio n  s ta te s  th e re  w h a t  w a s  to  be d o n e  
and I w en t a c c o r d in g  to  th em . I d o n ’t rem em b er  n o w . 2 0  

I th ink  I w a s  to  c o n su lt  w ith  th e  en g in ee r .
Q. D id  y o u  p rep a re  a n y  u n it  p r ic e s  fo r  th is  P ea r l  

S treet b r id g e  ?
A . I d id .

Q. D id  y o u  su b m it th e m  to  th e  e n g in e e r  ?
A . I ca lled  h im  o n  th e  te le p h o n e  a n d  to o k  th em  to  th e  

office la ter  on .

O. I sh o w  y o u , M r. H e n n e s s y — th e  o th e r  s id e  sa y  
they  h a v e  n o  su ch  co p y .

A . M ayb e  I d id n ’t le a v e  it th ere . I t  ca m e b ack  w ith  ^  
me. H e  m ad e a co p y  o f  h is  o w n .

Q. I sh o w  y o u , u n d er  d a te  o f  A p r il 2 5 , 1 9 1 3 , a  p ap er  
w hich  p u rp orts  to  sh o w  u n it  p r ices  on  P e a r l S tr e e t  b r id g e  
contract, w ith  p a y m e n t fo r  m a te r ia ls  fu r n ish e d  a s  p er
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bill, and ask you if that is what you submitted to Mr. 
Logan ?

A. These are not the ones I presented and not as I 
presented them.

Q. Have you any copy of the prices that you sub­
mitted to Mr. Logan?

A. There is a copy somewhere, I don’t know.
Q. Did the engineer ever give you an estimate of 

the amount that was due you .under the Pearl Street 
bridge contract for work that had been done?

A. He promised to make one out and send it to me 
at Burlington.

Q. Did you ever get it ?
A. I never received it.
p . And you never received any certificate for the 

work that you had done?
A. Never saw any certificate for the work that I had 

done.
Q. Or never received any money from the Board of 

20 Freeholders?
A. Never received any money.
O. Now had you any agreement with Mr. Logan, the 

engineer, as to how much was due you for the work that 
was done based upon unit prices ?

(Objected to. Objection overruled.)

Mr. Davis: Did your Honor overrule my objection? 

30 The Court: You stated no grounds.

Mr. Davis: I thought they were so plain. The only 
way in which he could do it is by certificate'

The Court: Does the contract call for a certificate ?
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Mr. Davis: Yes. A  mere oral agreement does not 
amount to anything. He must have a certificate of that 
work.

Mr. Palmer: If your Honor please, the calculation 
must be made under the contract between the contractor 
and the engineer. The engineer is then bound under the 
terms of thç oontract to give a certificate. Now if he 
withholds that certificate we are certainly not precluded 
from showing what that estimate was.

Mr. Davis : I cannot see that that can bind the county.

The Court : Probably not, but the mere fact, I am 
inclined to receive it, and see whether it has any legal 
significance.

A. I did agree with him —

The Court: Don’t state the amount. , 20

Q. What was-that amount?

(Objected to.)

The Court: No, it is the certificate of the engineer 
that counts. The objection will have to prevail.

Mr. Palmer: Well, if your Honor please, if the en­
gineer wrongfully withholds a certificate we certainly 
can show the amount of work we had done and what 
prices had been agreed upon.

The Court: You can show that by him?
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Mr. Palmer:, Yes.

The Court: You don’t have to have what the engineer 
did regarding the matter.

Mr. Palmer: That is what I asked him, if they had 
reached an agreement, as there was a dispute —

The Court : I have allowed you to show that they
10 reached an agreement. Now he can go on and show 

what the labor and stuff was worth.

Q. How many yards of excavation did you do upon 
this work?

A. About 150,
O. And what was the price submitted by you? 

(Objected to.)

20 Q. And what was the price that the engineer agreed 
should be—

Mr. Davis: Your Honor has an objection before you.

The Court: According to the contract the payments 
are to be made by the county on the certificate of the 
engineer. Now I think you are entitled to show by this 
witpess that he had an agreement with the engineer, that 
far, without going into the contents of the agreement.

30 I think he may show what the labor and material was 
worth without regard to any agreement of the engineer 
what it was worth.

Q. All right, Mr. Hennessy, putting it upon that 
basis, of what the labor and material was worth, how
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much excavation do you say you did?
A. About 150 yards.
Q. And how much was that worth per cubic yard ?
A. I placed it at $4 myself.

Mr. Davis: I move to strike that out. He is telling'o.
what he based it on. That is not the basis nor the test.

Mr. Palmer. He is‘ an engineer and contractor.
10

Mr. Davis: I don’t care if he is. That does not ex­
empt him from the law of evidence.

The Court: If he is entitled to recover he is entitled 
to recover upon the theory that the work and labor were 
reasonably worth a certain sum, and he, can show that, 
what it was reasonably worth. I think that is upon a 
quantum meruit. I think that is the theory.

(Objection noted for defendant as ground of appeal.) 20

Q. What other work did you do other than the ex­
cavating ?

A. I built a cofferdam around the. abutment.
Q- How much was that worth?
A. That would include buying it.
Q. What it was worth as completed, for labor and 

materials ?
A. Labor and material would cost about $700, to 

buy it, about $100 to put it in and about $300 or $400 ^  
to do the excavation, and $200. or $300 to set up the 
equipment.

Q. Any other items of work that you did up to that 
time?
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A. That was done up to that time of the completion 
of the abutment, foundation.

Q. You never were paid for that work?
A. I never was paid for any of it.
Q. Mr. Hennessy, what was your, estimated profit 

upon this job of building this Pearl Street bridge?

(Objected to.)

10 The Court: Well, is that a good word to use, esti­
mated profit ?

Mr. Palmer: Well, I will change it this way.

Q. What would profit have been on this job of 
building the Pearl Street bridge if you had been allowed 
to build it?

Mr. D avis: I object for the same reason. It has
20 n°t been shown in this case that the County of Burling­

ton did anything to prevent him from completing his 
contract. On the other hand we are urging him to do it.

The Court: Well, upon his theory of the case, that 
the county abrogated the contract without any justifiable 
cause, I think his measure of damages—

Mr. D avis: He has not said that.

30 The Court: Well, that is the theory of his case. You 
can’t put it all in at once. I suppose that is the theory 
of your case, isn’t it, without any justifiable cause?

Mr. Palmer: Yes.
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The Court: And their contention is that they had 
justifiable cause for taking over and finishing the job.
I think you are entitled to show that.

Q. Now will you answer the question, Mr. Hen­
nessy ?

(Question repeated.)

A. Twenty per cent. 10

By the Court:

Q. That *is according to the plans and specifications ?
A. According to the plans and specifications.

By Mr. Palmer:

Q. And twenty per cent, of the contract price, you 
mean ?

20

Mr. Davis: I object. Let him tell what it means.

O. \ erv well. You said twenty per cent. Twenty 
per cent. oL what?

A. The contract.
Q- And how much would that have amounted to?
A. Well, twenty per cent, of the amount of the con­

tract.

Q- You know the amount of the contract, don’t you ? 30
A. Yes, $14,000.
Q Now tell us what your profit would have been on 

that basis.

A. Twenty per cent, of $14,780 or 840, whatever it 
was. 1 haven’t the figures exactly.
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Q.  Well, do the figuring if necessary to produce the 

amount.
A. Well, I will have to see the contract, won’t I?
O. The contract was for $14,840. %

The Court: The jury can figure that.

Q. Now Mr. Hennessy, in reference to the Broad 
Street bridge, were you ever notified by the county 
engineer to begin work on that bridge?o  0

A. I was.
Q. On Broad Street ?
A. No, not Broad Street, no.
Q. I am leaving the Pearl Street and taking the 

Broad Street bridge now. Were you ever notified by the 
county engineer to begin that work?

A. I never was.
O. Did you ever ask him for instructions as to when 

to begin?
20 A. I did.

O . H o w  often, more than once?
A. More than once.
O. Did he ever give them to you?
A. I never received any instructions.
Q. What did he say? •
A. Well, the first I asked him in the early part of 

the summer he didn’t say anything, and the next time he 
said he wouldn’t give it to me, at his office. And finally 
I went to his office again and then he said before wit- 

30 nesses that he would not give it to me. That is all I 
heard from him.

Q. Did you write Mr. Logan any letters with refer­
ence to the beginning of the work on the Broad Street 
bridge ?
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A. I wrote him something in reference to the Broad 
Street bridge; I don’t remember what it was.

Mr. Palmer: I call for a letter dated August 31, 1914, 
addressed to Mr. Logan.

Mr. Davis: We don’t have it.

Q. I show you a letter dated August 31, 1914, 
addressed to the Board of Chosen Freeholders, and ask 10 
you if you sent the original of that letter signed by you 
to the Board?

A. I did.

Mr. Palmer: Any objection to my using this?

Mr. Davis: No.

(Mr. Palmer reads letter.)

■ 20
(Letter offered in evidence and marked Exhibit P 12.)

Mr. Palmer: I call for a letter dated February 8, 
I9 I5> 1° Mr. Logan.

(Letter produced by Mr. Davis.)

Q- I show you a letter dated Februarv 8, 1915, 
addressed to Mr. James Logan, signed P. }A. Hennessy,’ 
and ask if you sent that letter? 30

A. I sent this letter, a copy of-this letter.

(Mr. Palmer reads letter.)

(Letter offered in evidence and marked Exhibit P 13.)
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M r. P a lm e r :  I ca ll fo r  a  le tter  d a ted  F e b r u a r y  1 6 ,

1 9 1 5 .

(L e t t e r  p ro d u c ed  b y  M r. D a v is . )

Q . I sh o w  y o u  a  le tte r  d a ted  F e b r u a r y  1 6 , 1 9 1 5 , 
a d d r e sse d  to  Jaynes P . L o g a n , a n d  a sk  i f  y o u  se n t t h a t ( 

le tte r  an d  i f  th a t  is  y o u r  s ig n a tu r e ?
A.. I sen t th a t  le tter .

10
(M r . P a lm e r  rea d s  le t te r .)

(L e t t e r  o ffe r e d  in  e v id e n c e  an d  m a rk ed  E x h ib it  P  1 4 .)

Q . D id  y o u  g e t  a n y  re p lie s  to  th o se  le tte r s?
A . I d o n ’t  rem em b er  o f  an y .
Q . W e ll ,  y o u  w o u ld  k n o w  w h e th e r  y o u  d id  or  n ot, 

w o u ld n ’t y o u ?
A . I  w o u ld  k n o w , I w o u ld  rem em b er , 1 th in k .

2 0  Q- Did you ever get any?
A . N o .
Q . D id  y o u  e v e r  g e t  a n y  in s tr u c t io n s  to  b eg in  the  

w o r k  o n  th e  B r o a d  S tr e e t  b r id g e ?
A . I n e v e r  d id .
O . D id  y o u  g o  to  M r. L o g a n ’s office  fo r  th e  p urpose  

o f  g e t t in g  in s tr u c t io n s  w ith  r e fe r e n c e  to  th e  B r o a d  S tree t  

b r id g e  ?
A . I w e n t, y e s , tw ic e .
O . A n d  w h e n  ?

3 0  A . I d o n ’t rem em b er  th e  d a te . I h a d  n o te s  m a d e  o f  

th em .
O . W h a t  d id  M r. L o g a n  te ll  y o u ?
A . T h e  first t im e  h e  d id n ’t sa y  a n y th in g , d id n ’t give, 

m e a n y  s a t is fa c t io n . T h e  n e x t  t im e  h e  sa id  h e  w o u ld n ’t 

n o t i f y  m e. , ./



Patrick A. Hennessy, Direct. 25

M r. D a v is :  I o b jec t. T h e ,r e a s o n  is  M r. L o g a n  h a s  
under th e  co n tra c t  ce r ta in  d e fin ite  d u tie s , a n d  th a t is  to  
n o tify  h im . N o w  w h a te v e r  h is  rea so n s  m a y  be fo r  n o t  
n o tify in g  h im  are n o t  m a ter ia l. .

T h e  C o u r t : H e  is  n o t  a sk in g  fo r  th e  rea so n s , h e  
w an ts to  k n o w  w h a t  M r. L o g a n  d id  w ith  r e fe r e n c e  to  h is  
g iv in g  w o rk  o r  n o t.

M r. D a v is :  H e  h a s  a sk ed  fo r  w h a t  h e sa id  an d  th a t  
is w h at I am  o b je c t in g  to .

T h e  C o u r t : W e ll ,  I th in k  I w ill  a llo w  it,. »

M r. D a v i s : M y  r e a so n s  a re  th a t h e  is  -not q u a lified  or  
n ot co m p eten t to  b in d  th e  B o a r d  o f  F r e e h o ld e r s  in  a n y  
w a y  by a n y th in g  h e  d o es  e x c e p t  b y  h is  w r it te n  in stru c ­
tion s p u rsu an t to  th e  co n tra ct.

The C o u r t: I d o  n o t  saj^ th a t h e  is, bu t it is  s im p ly  2 0  

one o f  th e  h is to r ic a l s tep s  in  th e  case .

(O b je c t io n  n o te d  fo r  d e fe n d a n t  a s  g r o u n d  o f  a p p e a l.)

O. W h a t d id  M r. L o g a n  sa y ?

A . T h e  first t im e  h e  sa id  th a t h e  w o u ld  n o t n o t i f y  
m e.

Q . W h a t  d id  h e  sa y  th e  seco n d  t im e ?
A . T h a t  is  th e  th ir d  tim e . T h e  seco n d  t im e  h e sa id  

he w o u ld  n o t n o t i f y  m e. T h e  th ird  t im e  I to o k  a  w itn e s s  ^  
and he sa id  so  a g a in  b e fo r e  th e  w itn e s s , an d  th a t is  a ll.

Q. T h a t  h e w o u ld  n o t  n o t i f y  y o u ?
A . T h a t  h e w o u ld  n o t e v e r  n o t i f y  m e.

Q. D o  y o u  k n o w  w h a t  w a s  d o n e  w ith  r e fe r e n c e  to  
the B road  S tr e e t  b r id g e  b y  a n y  o th e r  co n tra c to r  ?
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A . D u r in g  th is  a r g u m e n t o v e r  'th e  P e a r l S tree t  
b r id g e  a n e w  c o v e r  p u t o n  B r o a d  S tr e e t , an  e n tire  co v er  
w a s  p u t o n  n e w , a n d  s te e l b ea m s a n d  th e  f lo o r in g  w ere  
m a d e  n e w  a n d  a  sh o r in g  p u t up  u n d er  th e  p il in g s  to  sup­

p o rt  it tem p o r a r ily .
Q . T h a t  is , tem p o r a ry  rep a irs  w e r e  m a d e?

A . Y e s .
Q . N o w  w h a t  w a s  su b se q u en tly  d o n e  w ith  re fere n c e  

to  b u ild in g  th e  n e w  b r id g e  ?
1 0  A . I t  w a s  a d v e r t ise d  a g a in  a n d  relet.

Q . D id  y o u  e v e r  g e t  a n y  n o tic e  fr o m  th e  B o a r d  o f  
F r e e h o ld e r s , th a t  y o u r  c o n tra c t  fo r  B r o a d  S tr e e t  b r id ge  

h a d  b een  ca n ce le d  ?
A . I n e v e r  d id .
Q . W e r e  y o u  e v e r  a sk ed  to  a tten d  a  m e e t in g  o f  the  

B o a r d  o f  F r e e h o ld e r s  fo r  th e  p u r p o se  o f  d is c u s s in g  the  

c a n ce lla t io n  o f  y o u r  co n tra c t?
A . N e v e r .
O . W h a t  w a s  th e  first w h e n  y o u  k n e w  th a t th e  B o a rd  

2 0  o f  F r e e h o ld e r s  h a d  ca n ce lle d  y o u r  co n tra c t?
A . I n e v e r  k n e w  it. I d id n ’t k n o w  w h a t  th e y  d id .
Q . W h a t  w a s  th e  f i f s t  k n o w le d g e  y o u  h a d  o f  an y  

o th e r  w o r k  b e in g  d o n e  o n  th e  b r id g e  ?
A . I h ea rd  it  w a s  to  be a d v e r t is e d  a g a in .
Q . D id  y o u  see  th e  a d v e r t is e m e n ts  ?

A . I d id .
Q . D o  y o u  k n o w  w h e th e r  o r  n o t  it  w a s  b u ilt  b y  som e  

o th e r  co n tra c to r ?
A . I k n o w  it w a s .

3 0  O . D o  y o u  k n o w  w h e n ?
A . L a s t  su m m er , I b e lie v e  it  w a s .
O . D o  y o u  k n o w  h o w  re c e n tly  it  h a s  b een  fin ish ed ?
A . I h a v e  a n o te  o h  it. I th in k  it w a s  J a n u a r y  is t .  

I c a n ’t rem em b er  w ith o u t  ta k in g  m y  n o te s .
Q . W e ll ,  lo o k  a t y o u r  n o te s  an d  see.
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The Court: Well, is there' any question about the 
fact?

Mr. Palmer: I don’t think so.

The Witness: A couple years later this was.

The Court: Is there any doubt that after the Board 
of Freeholders abrogated his contract they awarded the 
contract to somebody else?

Mr. f)avis: None at all, sir.

Q. What would your profits have been upon the 
erection of this Broad Street bridge had you been allow­
ed to complete it by the Board of Freeholders ?

The Court: According to the plans and specifications ?

Mr. Palmer: According to the plans and specifica- 20 
tions ?

A. If I refer to my book I can get it exactly.
Q. What would it have been on a percentage?
A. I am not sure but I think eighteen cents on the 

labor and twenty cents on material.
Q. Well, look at your book and give us the exact 

figures. , ,

(Witness refers to book.) 30

A. The material was figured at eighteen per cent, and 
the labor at twenty per cent, profit.

Q- Now how much would that have amounted to, 
your profits ?
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A . T h e  m aterial w as *$5,300, and 18 per cent, $954. 
T h e  labor is $2,777; and tw en ty  per cent, w ould be $554.

Q . T h en  w hat w ould you r total profit have been?

A . T h e  total profit w ould be $1,508.

T h e  C o u rt: Is there any question about the fact that 

the B oard  o f  Freeholders took the P earl Street contract 
aw a y  from  him  and aw arded  it to som ebody else?

M r. D a v is: N one at all.

C ross E x a m in a tio n :

B y  M r. D a v is :

O . M r. H ennessy, you  sent a w ritten  bid on these 
proposals, did you  not, on these invitations, fo r  the con­
struction o f  these tw o bridges?

A . I presented one.
20 Q* T h is  under date o f  Belviclere, N ew  Jersey, O cto­

ber 23, 1912^ is you r bid fo r  the B road  Street bridge, is 

it not?
A . It is.

(P a p e r  m arked E xh ib it A  fo r  identification.)

Q . A n d  this under date o f  B elvidere, N ew  Jersey, 

O ctober 23, 19 12, is you r bid fo r  the P earl*Street bridge?
A . I t  is.

30
(P a p e r  m arked E xh ib it B  fo r  identification.)

Q. O n  A iig u st 2 1, 19 12 , you  signed this paper, did 
. you not? Y o u  see yo u r signature dow n there? Y o u
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recogn ize  th a t, d o n ’t y o u  ? I s  th a t  y o u r  s ig n a tu r e  to  th a t  
paper ?

A . I t  is  m y  s ig n a tu r e .
Q. A ll  r igh t, i f  th a t  is  y o u r  s ig n a tu r e . T h a t  is  w h a t  

w e w a n t to  k n o w  ?

M r. D a v i s : - 1 a sk  th a t th is  be m ark ed .

(Paper marked Exhibit C for identification.)
10

Q. I sh o w  y o u  w h a t  p u rp o r ts  to  be a  le tte r  a d d r esse d  
to Jam es L o g a n , u n d er  d a te  o f  M a y  1 6 , 1 9 1 3 , s ig n e d
P . A . H e n n e ssy , an d  a sk  y o u  i f  th a t  is  y o u r  s ig n a tu r e ?

A . Y e s , th a t is  m y  s ig n a tu r e .

(Paper marked Exhibit D for identification.)

M r. D a v is :  D o  y o u  h a v e  th o se  le tte r s  u n d er  d a te  o f  
M arch 1 7 th  an d  M a rch  2 0 , 1 9 1 3 , a d d r esse d  b y  M r. 
L ogan  to  y o u ?  I ca ll fo r  th em . Y o u  sa id  y o u  h ad  th em . 2 0

(L e tte r s  p ro d u ced  b y  M r. P a lm e r .)

Q. Now this letter under date of March 17, 1913, 
addressed to you, signed James Logan, was received by. 
you?

A . Yes.

The Court: Mr. Davis, let me ask you a question. Is 
this correspondence merely confirmatory or accumulative  ̂® 
of what has already been in?

M r. D a v is :  O h , n o .

The Court: How does it change it?
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Mr. Davis: These letters that I am offering now, or 
rather, identifying, are the interpretation of Mr. Logan 
as to the foundations as provided for in the contract. 
You see the contract provides that if there is any inter­
pretation to be fnade that the engineer does it. Now in 
regard to these foundations Mr. Logan made an inter­
pretation of this contract and'served it on Mr. Hennessy 
here, to the effect that he must put these pilings in at his 
own expense.

10
Mr. Palmer: If your Honor please, it is not a ques­

tion of interpretation. The contract calls for matters of 
interpretation. Any question arising about the terms of 
the contract, the engineer’s opinion probably would be 
controlling; but here is a matter that is neither mentioned 
in the contract, the plans or the specifications in any way 
shape or form, as to pilings.

The Court: Well, the court will ultimately have to
20 Pass upon that question. Well, it is perfectly obvious, 

from what has already appeared in the case, that there 
was a serious dispute between this contractor and the 
county over the question of piling. The contractor dis­
covered after he had made the excavation that the 
ground was too soft or doubtful to sustain the abutment 
without piling. The Board of Freeholders and the 
engineer said it was the business of the contractor to 
have known that in advance and made provision for it.
That is the dispute, isn’t it?

30
Mr. Davis: Yes, but there is a further question, and 

that is that this all goes back to the judgment of the 
engineer. If there is anything that is omitted the engi­
neer nevertheless has authority to require it to be put in 
to form a completed whole.
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M r. P a lm e r :  T h e  q u e stio n  o f  so m e th in g  o m itte d  
from  a part o f  th e  co n tra c t  is  a  v ita lly  d iffe r e n t  p r o p o s i­
tion , a s a th in g  so  e s se n tia l a s  th e  q u e s tio n  o f  th is  p ilin g ,  
that is n o t a  q u e stio n  o f  o m iss io n .

T h e  C o u r t: W e ll ,  th e  co u rt m u st  f in a lly  say .

M r. D a v is :  T h e s e  le tter s  a re  p er tin en t an d  o ffe re d  
on that g ro u n d .

10
T h e  C o u r t : - l a m  n o t g o in g  to  cu t o u t a n y th in g . '

M r. P a lm e r : T h e  o n ly  o f fe r  is  th a t  it  w a s  th e  
en g in eer’s in te rp re ta tio n  o f  w h a t th a t  co n tra c t  sh o u ld  be.
W e h ave n o  o b je c t io n  to  y o u r  H o n o r ’s d e c id in g  th e  c o n ­
tract, but w e  o b je c t  to  th e  e n g in e e r ’s in te rp re ta tio n  o f  it.

(L e tte r  m ark ed  E x h ib it  E  fo r  id e n tif ic a t io n .)

Q. I sh o w  y o u  a  le tte r  u n d er  d a te  o f  M a rch  2 0 th , 2 n 
ad dressed  to  P . A . H e n n e s s y , E sq ., B u r lin g to n , N e w  
Jersey , and  s ig n e d  J a m e s  L o g a n , c o u n ty  e n g in ee r , an d  
ask y ou  i f  y o u  rece iv e d  th a t le tte r ?

A . I r e ce iv ed  th a t le tter .

(L e tte r  m ark ed  E x h ib it  E  fo r  id e n tif ic a t io n .)

Q. N o w  M r. P le n n e ssy , a ll y o u  d id  d o  to w a r d  th is  
ridge Was th e  e x c a v a t io n  fo r  th e  fo u n d a t io n s  o n  th e  

B u rlin g ton  c ity  s id e , w a s  it n o t?  3 0
A . T h a t an d  m ore .

Q. N o w  w h a t  e lse  d id  y o u  d o ?

A . B o u g h t  an d  se t  up  eq u ip m en t to  d o  th is  w o rk .
Q* I am  n o t ta lk in g  a b o u t th e  eq u ip m en t, I am  ta lk -
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ing about as far as the construction of the bridge is 
concerned.

A. Built a cofferdam and made the excavation.
Q. Built a cofferdam where?
A. Under the south abutment, I believe it is.
Q. And you made an excavation for that south abut­

ment, that is, the abutment on the side of the stream 
nearest to the city of Burlington?

A. Yes.
I® Q. Now what else did you do as far as actual con­

struction is concerned?
A. Built forms for the concrete arch.
Q. Where were they ?
A. On the ground near the work.
Q. Never used?

20

30

A. I never used them.
O. I am talking about what was done towards erect­

ing the bridge.
A. Well, that was erecting, building the forms first. 
Q. You never poured any cement in them?
A. No, sir.
Q. Never built any foundation?
A. No, sir.
O. You never did a single thing as far as the con­

structive part, that is, the fabrication of tl̂ e bridge?
A. No, built no part of the bridge.
Q. How many piles did you drive?
A. One test pile, I believe.
O. Just one test pile?
A. One or two, I forget.
Q. When did you sell your material there to the 

succeeding contractor?
A. I sold it at different times. Some of it I never 

disposed of until a short time ago.
Q. What was the first thing you sold to him ?
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A. To the contractor?
Q. Yes.

Mr. Palmer: I object, because there has been no claim 
in our testimony—

Mr. Davis: Oh, yes; you claimed for material.

Mr. Palmer: In place.
10

Mr. Davis: Yes.

Mr. Palmer: All right. Go ahead.

A. I sold the cement all during that next summer 
in small lots.

Q. To the contractor?
A. No, I didn’t sell any cement to the contractor;
Q. Who did you sell that to?
A. Why, just different people in Burlington and 20 

Riverside.
Q. What was the first thing you sold to the con­

tractor ?
A. I sold the crushed stone on hand and sand on 

hand and some lumber.
Q. That was to the man who eventually built the 

bridge ?
A. Yes, two years afterwards, two and a half. I 

don’t remember the time.
Q. What was there there that you didn’t sell ? What 3 ̂  

was there there that was for the use of the bridge that 
you didn’t sell?

A. Labor and material there?
Q. Yes.
A. That was finally all disposed of.
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Q. Sold it all?
A. Yes.
Q. Did you sell it all before you brought suit in this 

case?
A. Sold it any time I could.
Q. Answer the question. Did you sell it all before 

you brought suit in this case ?
Mr. Palmer : 1 object. There has been no testimony

on Mr. Hennessy’s part or claim for the value of this 
■ material.

Mr. Davis: Yes, there is a claim here.

Mr. Palmer: No, there was no testimony on that 
point at all.

Mr. Davis: I am not saying your testimony but in 
your claim.

20 The Court: Do you abandon that part of the claun?

Mr. Palmer: Yes, as far as the claim for material on 
the Pearl Street bridge sold to somebody else, certainly. 
There has not been a bit of testimony on that. And in 
regard to abandonment, it is not competent cross exami­
nation, because he has not testified to it.

.Mr. Davis: I propose to show, if your Honor please, 
that at the time he brought this suit he knew he was 

30 bringing a fake claim against the county, because at that 
time he had sold the very material which he was suing 
the county to recover for.

The Court: Well, now, I understand Mr. Palmer 
abandons that part of the complaint.
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Mr. Davis: Nevertheless I have the right td cross- 
examine this man to show this jury that he is bringing a 
fake claim against the county and that he did not own it 
at the time he filed his complaint.

Mr. Palmer: Our claim is based on the testimony 
that we have offered.

The Court: No, the claim now is limited, as I under- 
stand it, to the item of profit he would have made if he 10 
had been allowed to finish the contract. Is that it?

Mr. Palmer : And the material actually used, the 
cofferdam and material used in the excavating on the 
Pearl Street bridge.

The Court: That is to say, the work and labor which 
actually was put into the job?

Mr. Palmer: Put into the bridge. 20

The Court: And the material ?

Mr. Palmer: Yes.

The Court: But not the other ?

Mr. Palmer: Not the other.

The Court: That is not a feature of your case? You ^  
abandon that?

I
Mr. Palmer: Yes.

Mr. Davis: That is the point I am going to try to
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show, that every last thing, cofferdam and material, that 
went into this bridge had been sold to the contractor be­
fore he commenced this suit.

The Court: The court will permit you to show by 
cross-examination of this witness anything in reference 
to the material that went into this job or labor that went 
into the job but nothing in regard to the material that did 
not go into the job or labor that did not go into the job. 

LO S
Mr. Davis: Well, but if your Honor please, he has 

testified that he was entitled to recover a certain per cent 
on the whole of the contract price. He has testified what 
that sum would amount to. Now he has already testified 
that apparently a part of this thing that he wanted to re­
cover the profit on from the county of Burlington he in 
turn has sold to somebody else. Now isn’t it pertinent to 
show that that has been reduced, that these goods for 
which he is now claiming profit he has already sold?

20
Mr. Palmer: No, because we had to buy them in the 

first instance.

Mr. Dsivis: Yes, but you have your profit in the sale.

Mr. Palmer: No, the profit does not figure on our 
buying and selling it.

The Court: Well, it is not a matter of any great 
moment one way or the other.

RECESS T IL L  1.30 P. M.
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Trial of the cause resumed at 1.30 P. M.
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P a t r i c k  A. H ennessy, resumed.

Cross-Examination, continued.

By.Mr. Davis:

Q. Now you did nothing further toward completing 
this bridge, did you ? 10

A. I didn’t go forward?
Q. Yes.
A. I went as far as I could go.
Q. I say you did nothing further?
A. I made a form for the parts.
Q. Yes, you testified that, but I am talking about as 

far as the actual fabrication of the bridge is concerned, 
you did nothing further.

There was none of the bridge built.
Q. You didn’t drive any other pile than this test pile ? 20 
A. No.

Q. You didn’t excavate on the far side of the creek 
to see whether piles were necessary ?

A. ' No. .

Q- You didn’t put down a foundation?
A. Put no foundation down.
Q- Yofi did nothing whatsoever except whdt you 

have already testified to ?
A. No. ; ,

Q- How long did you keep your stuff there ? 30

n  ; A different times- 1 so'd ’* when 1 s o t  a chance, 
y . When did you sell the first material ?
A - Well, I am not positive but I think the first I sold 

was to Mr. Smith.

Q- Mr. Smith was the subsequent contractor?
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A. He bought some and hired soiue more.
Q. You have answered my question.. Mr. Smith was 

a subsequent contractor, was he not ?
A. Yes.
Q. What did you sell him?
A. I stated that once.
O. State it again.
A. I sold the stone and sand and some lumber and 

rented the equipment, that would be the derrick and such 
10 things as those, that were required, and he used the 

cofferdam steel sheeting.
Q. You rented him the use of the cofferdam?
A. The steel sheeting. I don’t know who used the 

cofferdam.
Q. The cofferdam was already in the water at the

time?
A. Yes.
Q. You rented him the use of the cofferdam?
A. I rented him the use of the sheeting in the coffer-

20 dam.
Q. In place ?
A. In place, on one side.
Q. What was there on the premises that you did not 

sell to Mr. Smith ?
A. Well, I didn’t sell part of the lumber, and the ce­

ment, none of the cement.
Q. .That was disposed of before or after Mr. Smith 

went there ?
A. At times, whenever I could sell it.

30 O. I am asking you was it before or after Mr. Smith
went there.?

A. I think it was mostly all disposed of before Mr. 
Smith went there. The cement was disposed of in the 
same summer of the contract anyway.

Q. Most everything in your opinion except what you
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sold to Mr. Smith was disposed of before Mr. Smith 
went there to erect this bridge; that is a fact, isn’t it ?

A. No, I sold the reinforcing s'teel to Mr. Smith too.
Q. Well, I say the stuff you didn’t sell to Mr. Smith 

was sold before Mr. Smith got there?
A. No.
O. What was there that was not ?
A. Some lumber.
Q. To whom did you sell that and when ?
A. I can’t remember the date. 10
Q. Before Smith went there or afterward?
A.- Some before and some afterwards.
Q. Who did you sell that to that you sold after­

wards ? -
A. Mr. W. C. Jones some.
O. Now what time of the year was it that you sold 

the rest of your stuff.
A. This is in reference to Pearl Street, not including 

Broad Street?

Q. \ ou didn t have anything on Broad Street, did 20 
you?

A. I did.
Q. What did you have there ?
A. I had reinforcing steel and lumber bought for the 

two jobs together.
O. I am speaking now about Pearl Street.
A. Pearl Street ? What was that question ?
Q. When was it that you sold the last stuff at the 

Pearl Street bridge ?
A . I ddn  t rem em b er  th e  d a te . 3 o

Q- Was it before you brought this suit?
A. I don’t remember the date of the suit, exactly 

when it was brought.

Q- Well, this was brought in October, 1915.' You 
had sold everything at that time, hadn’t you?
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A. No, not everything.
Q. Now what was there that was not sold?
A. That was before Smith came? I don’t remember 

the date of it.
Q. This'was in October, 1915- What was there at

that time that you had not sold?
A. Was that before Smith came or after? I don’t 

remember now the date. Before the other contractor 
went there or after?

10 Q. I can’t tell you. I am trying to find out from you.
A. Well, it is in the record there exactly when it was.
O. How much did you get for this stuff?

(Objected to.)

Mr. Davis: The purpose of offering this question is 
that he is claiming a profit of twenty per cent on the con- 

' tract price of this stuff. - Now he is trying to recover 
from the county this twenty per'cent.

20
Mr. Palmer: The question of what he sold his mater- 

' ial for, he had to buy it in the first place and put it there, 
and who he sold it to or what he did with it, or whether 
he burnt it up, does not change the proposition that he is 
entitled to his profit ou his job, no matter what became 
of that, whether it was used there or what he did with it. 
There is no claim now for the material put in there ex­
cept as he would be entitled to a profit upon the whole 
job. Now whether or not he had some stuff there that he 

30 afterwards sold cannot take the question of his profit one 
way or the other, because he had to buy it in the first in­

stance.

Mr. Davis: No, but he is entitled to a profit on the 
work, if your Honor please, not only on the material but
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on the work. He figured it twenty per cent on his entire 
work, the contract price. Now he abandons, as I under­
stand, the material that was sold to the other party, and 
only that material which went into the bridge.N ow  how 
am I going to find out how much went into the bridge 
unless I can find out how much he sold ?

The Court: I think upon that theory it may be an­
swered.

10

A. I have a record of all the things I sold.
Q. All right. Now where is it?
A. Of the things I sold on both bridges.
Q. Well, you had never been told to go to work on 

the Broad Street bridge, had you ?
A. No, but I had a contract and I assumed that I 

would build it and bought the material for it, bought the 
reinforcing steel.

Q. I understand, but you hadn’t been told before.
A. No, I began to buy steel after the contract was 20 

signed. I bought the steel sheeting which would be used 
for both bridges, also the reinforcing steel for both 
bridges, also the forms for both bridges. *

Q. All right. Find that record now.
A. I have here a list of the sales, and collections I 

made on those two bridges separately. I have a note 
down here and I also have them in this book, and I also 
have the vouchers for the material I bought.

Q. No, I ask you the same question and I want an an­
swer to that one, Mr. Hennessy. How much money did  ̂
you get for the stuff that you sold ?

A. I will tell you. On Pearl Street?

The Court : On Pearl Street.
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A. $1664.89.
Q. Now you sold to Mr. Smith-----
A. I will give you that now. I have the record of it. 

100 cubic yards of sand at 90 cents.
Q. No, the gross sum, the gross amount.
A. I will have to total it.
O. Well, you got three checks from him, didn’t you? 

You got a check of $515.63, another check of $416.63, 
another check for $100? .

I® A. That sounds like it. I can give you the total of it 
here.

Q. And that is the sum total of the money that he 
paid you, wasn’t it?

A. Yes, I have the amount here.

The Court: How much does it amount to in a round 
sum ?

Mr. Davis: $1033.26.
20

Q. Now how much did you sell to other persons?
A. I sold lumber—I got returns, I collected from the 

indemnity company for liability insurance premium, $58.
Q. That is the company that went into bankruptcy?
Air No, it didn’t go into bankruptcy; the liability 

company.
Q. That is the one that went into bankruptcy ?
A. No, I don’t think it is.
Q. Don’t you know?

30 A. I don’t think it is. It is the liability company in­
suring labor.

Q. That is different?
A. That is different.
Q. Go ahead. How much was that amount ?
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A. And I sold Hennessy & Jones—that is myself and 
partner-—on another contract—

Q. Sold to you and your partner?
A. Yes, on another contract, $13.32. It givefe the 

number of pieces of lumber and what size they were, if 
you want it. And I sold at an earlier date, from March 
7th to April 23, 1914, I sold $35.14 more to same con­
tract, the same contractor.

Q. Sold it to yourself ?
A. Sold it to the company, Hennessy & Jones. ^
Q. Of which you were a member?
A. Yes, and I sold to W. C. Jones alone 28,700 

pounds of stone.
Q. How much money did you get ?
A. $1.25 a ton, $17.93. And also sold at another 

date 4800 pounds of stone at $1.20, $2.48; four loads of 
sand, W. C. Jones, at 90 cents, $3.60.

Q. Have you got dates on them?
A. Not all of them, no. Smith’s are all dated.
Q. Just give us the sum total of the amount that you 20 

sold there.
A. I gave you the sum total.

The Court: He said $1664.89.

Q. Now what is the latest date that you have?
A. The latest date that I have laid down is the 24th

of April.
Q. Of what year?
A. 1914. 30
Q- The 24th of April, 1914?
A. Yes.
Q. Now what did you sell after that date?
A. I haven’t items here dated after that; I don’t
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know. Arthur Smith’s would come about that time, I 
guess.

Q. No, Arthur Smith’s come-----
A. About that time.
Q. Arthur Smith’s comes on the 30th of April, 1914.
A. That would be after that then. I guess the 24th 

is the last item I have dated.
Q. So that all of this stuff had been sold before you 

filed your claim against the county claiming compen-
■̂0 sation for those very things that you sold; is that cor­

rect?
A. I don’t know the dates.
Q. You have got the dateg there, haven’t you? You 

told me that you could give them to me. The latest date 
that you have there is April 24th, what year ?

A. 1914.
O. What is the date of starting suit?
A. One moment. Is that right? The latest date I 

have here is April 24, 1914.
20 Q- Summons was issued in this case in October, 

1915, so that all of the stuff was sold at that time, wasn’t 
it?

A. I only ask in my case-----
Q. No, won’t you answer my question?
A. I believe mostly all was sold, yes.
O. What was there that was not sold at that time?
A. There was a little lumber left there at that time?
Q. How much was it and who did you sell it to?
A. I believe that is the item of Jones.

30 Q. When was that sold?
A. I have no date on it.
Q. When was it sold?
A. Well, in the summer of 1914.
Q. Was sold in 1914? Well, then that was before 

October, 1915, wasn’t it?



Patrick A. Hennessy, Cross. 45

A. Yes.
Q. So that at the time this summons was served 

everything had been sold by you?
A. Mostly everything, yes.
O. And yet you file a claim to recover from the coun­

ty the price of materials which entered into this bridge 
which you brought there and which you had sold before 
you filed this claim ?

A. I don’t claim anything of the kind.
Q. You don’t claim it? 1
A. No.
Q. Do you know what is in your complaint ? Then do 

I understand that you make no claim against the county 
for the cofferdam ?

A. I make claim against the county for my anticip­
ated profits.

Q. I ask you do you make any claim—--- '

Mr. Backes : He may be permitted to answer.
20

The Court: Yes, give him a chance to answer the 
question.

Mr. Davis: I ask him to answer my question, if your 
Honor please.

Q. Do you make any claim against the county for 
this còfferdam ?

A. I answered what the claim is,
Q. Answer my question. 30
A. What I lost on the cofferdam?
Q. No, I am asking you for this cofferdam which you 

put in there, which you testified to on direct examination 
at Mr. Palmer’s request, do you mean to say that you are 
claiming damages for that cofferdam from the county?
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A . T h e  fu ll  a m o u n t o f  it?
Q . Y es ,.
A . N o , s ir ;  I d ed u c t w h a t  M r. S m ith  p a id  m e and  

w h a t  I g o t  in  a n y  o th e r  w a y .
Q . H o w  m u ch  w a s  th a t c o ffer d a m  w o r th ?
A . I g a v e  y o u  th e  w h o le  d e ta ils .
Q . Y e s , I k n o w  y o u  d id .

. A . I can  g iv e  it  to  y o u  i f  y o u  w a n t  to  ta k e  it  up, the  
c o s t  o f  th e  b u ild in g  o r  th e  p r ice  o f  m a te r ia ls  e ith er  one.

Q . I am  n o t  p r o v in g  y o u r  ca se .
A . W h a t  d o  y o u  w a n t  to  k n o w ?
Q . I a m  tr y in g  to  find  o u t i f  y o u  are  c la im in g  fro m  

th e  c o u n ty  c o m p e n sa tio n  fo r  th is  m a te r ia l th a t  y o u  put 
in  th is  c o ffer d a m  a n d  for' th e  m a te r ia l, sa n d , e tc ., th at  
y o u  h a d  th e re  th a t y o u  te s t if ied  to  in  d ire c t  e x a m in a tio n  

„ fo r  M r. P a lm er .
A . I am  c la im in g  w h a t  I lo s t  o n  th a t o n ly .
Q . Y o u  a re  c la im in g  fo r  th a t?
A . I a m  c la im in g  fo r  th a t.

20 Q- A n d  th a t is th e  tw e n ty  p er  ce n t ?
A . I d o n ’t k n o w . M y  b o o k s  w il l  sh o w  th a t.
Q . A ll  r ig h t, i f  y o u  a re  sa tis f ied  I am .
A . T h e  b o o k s  w ill  sh o w  th a t, w h a t  I p a id  fo r  them  

a n d  w h a t  I lo s t  o n  th em .
Q . Y o u  m a d e  v is i t s  u p  to  D r . L e ja m b r e , d id  y o u  n o t?
A . V is i t s  to  D r . L e ja m b r e ?
Q . Y o u  h ea rd  m y  q u e stio n , d id n ’t y o u ?
A . W h e r e  a t?
Q . A t  h is  h o u se  in  B o r d e n to w n .
A . N o , sir .
Q . D id n ’t y o u  e v e r  g o  a n d  se e  D r . L e ja m b r e ?  D o  

y o u  k n o w  h im ?
A . I k n o w  h im , y es .
Q. D id  y o u  g o  to  se e  D r . L e ja m b r e  about th is  

b r id g e  ?
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A . I n ev er  rem em b er  o f  it , b e in g  in  D r . L e ja m b r e ’s 
house, n ev er  in  m y  life .

Q. D id  y o u  m ee t D r . L e ja m b r e  a t th e  B o r d e n to w n  
H o u se  in  th e  c ity  o f  B o r d e n to w n  a n d  h a v e  a  c o n v e r sa t io n  
w ith  h im  w ith  resp ec t to  th is  b r id g e?

A . I d o n ’t k n o w . I d o n ’t rem em b er  it .
Q . D id  y o u  o r  d id  y o u  n o t?
A . I d o n ’t rem em b er  o f  d o in g  it.
Q . A t  th a t t im e  d id n ’t y o u  h a v e  a  c o n v e r sa t io n , o r  a t  

B ord en tow n , w h e n  y o u  m et D r . L e ja m b re , in  th e  B o r -  * 0  
d en to w n  H o u se , d id n ’t y o u  h a v e  a c o n v e r sa t io n  w ith  h im  
in respect to  th is  b r id g e  ?

M r. P a lm e r :  I o b je c t , p r im a r ily  b eca u se  it  is  n o t  
cro ss-ex a m in a tio n . I t  h a s  n o  p e r t in e n c y  w h a tso e v e r .

T h e  C o u r t : I a m  in c lin e d  to  th in k  th a t is  so u n d  M r. 
D avis.

M r. D a v is :  I f  y o u r  H o n o r  p lea se , th is  is  th e  p la in - 2 0  

t iff and he is  tr y in g  to  g iv e  th e  co u r t  a n d  ju r y  th e  im -  
pression  th a t h e h a s  d o n e  e v e r y th in g  a n d  w a s  a lw a y s  
ready to  g o  a h ead  w ith  th is  b r id g e .

M r. P a lm e r : I t  is  fo r  y o u  to  p r o v e  th a t h e  h a s  n o t  
been, it is n o t fo r  c r o s s -e x a m in a tio n .

M r. D a v is :  Y e s , I can . H e  is  th e  p la in tiff .

T h e  C o u rt: I th in k  a n y  c r o s s -e x a m in a tio n  w h ich  is  ^ 0  
in con sisten t w ith  th e  p resen t a ttitu d e  is  co m p eten t, M r. 
P alm er.

M r. P a lm e r : I t  is  tru e  so  fa r  a s  a n y  m a tte r s  h a v e  
been d evelop ed . I t  is  n o t  sh o w n  w h o  D r . L e ja m b r e  is  o r
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w h a t h is  co n n e c t io n  is  w ith  th e  s itu a tio n  o r  a n y th in g  o f  

th e  so r t.

T h e  C o u r t : I  a ssu m e  th a t w ill  a ll b e b r o u g h t  ou t. I 
a ssu m e  h e  is  a m em b er  o f  th e  B o a r d  o f  F r e e h o ld e r s .

M r. D a v i s : H e  w a s  a m em b er  o f  th e  B o a r d  o f  F r e e ­

h o ld e r s  a t  th a t t im e , th e  sm a ll B o a rd .

1 0  T h e  C o u r t:  Y o u  see  th e  p la in tif f  h a s  th e  b urden  o f  

p r o o f .  H e  m u st  sh o w  e ith e r  p e r fo r m a n c e  o r  th a t  h e w as  
p r ev e n te d  fr o m  p e r fo r m in g , an d  u p o n  th a t  th e o r y  any  
te s t im o n y  w h ic h  n e g a t iv e s  e ith e r  o n e  o f  th o se  p ro p o si­

t io n s  w o u ld  be p rop er.

M r. P a lm e r :  B u t  th e  q u e s tio n  so  fa r  a s  a p p ea rs  at 
th e  p r esen t t im e  d o e s  n o t  b ear u p o n  e ith er  p ro p o sitio n  

th a t  y o u r  H o n o r  su g g e s ts .

2 q T h e  C o u r t:  I c a n n o t te ll u n til I h ea r  it. I t  m a y  not 
be s tr ic t ly  so , b u t I ca n n o t  sa y  th a t a n y — h e sa y s  h e d id n ’t 

see  th e  m an .

T h e  W it n e s s : I w a s n ’t a t h is  h o u se .

Q . I d id n ’t a sk  y o u  th a t.

M r. P a lm e r :  A n y  c o n v e r sa t io n  w ith  D r . L ejam b re  

ha$ n o  b in d in g  e ffe c t  u p o n  e ith e r  o f  th e  p a rtie s .
30

T h e  C o u r t : N o  d o u b t. A n y th in g  th a t  is  sa id , u n less  
it  is  c o n s is te n t . F o r  in sta n c e , th is  w o u ld  be te s t im o n y  
a n d  th is  w o u ld  b e p ro p er  c r o s s - e x a m in a t io n : su p p ose  he 
w e n t  to  o u r  fr ie n d  fr o m  B o r d e n to w n  an d  sa id  h e  didn.’t 

w a n t th e  jo b  a n y h o w  a n d  w a s  g o in g  to  th r o w  it up, som e-
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th in g  to  th a t e ffec t. T h a t  w o u ld  be p ro p er  c r o s s -e x a m in ­
ation .

M r. P a lm e r :  T h a t  w o u ld  n o t m a k e  a n y  d ifferen ce .

T h e  C o u r t: L e t  u s  h ea r  it a n y h o w .

O. D id  y o u  m ee t D r . L e ja m b r e  a t th e  B o r d e n to w n  
H o u se  in  B o r d e n to w n  ?

A . I d o n ’t rem em b er  o f  it.
Q . D o  y o u  sa y  y o u  d id  o r  d id n ’t ?
A. I sa y  I d o n ’t rem em b er.
O. N o w  d id n ’t y o u  m ee t h im  th e re  an d  h a v e  a  ta lk  

w ith  h im  w ith  resp ec t to  th e  p il in g  to  be u sed  h ere  an d  
try  to  p ersu ad e h im  as o n e - o f  th e  sm a ll B o a r d  o f  F r e e ­
h olders to  a u th o r iz e  th e  e n te r in g  in to  a  su p p lem en ta l c o n ­
tract fo r  th e  d r iv in g  o f  th o se  p ile s  to  h o ld  th e  fo u n d a ­
tion?

(O b jec ted  t o .)  2 0

A , I a b so lu te ly  d id  n o t.

T h e  C o u r t : H e  h a s  d en ied  it.

A . I a b so lu te ly  d id  n o t.

Q. D id  y o u  h a v e  a n y  c o n v e r sa t io n  w ith  h im  in  th e  
B o rd en to w n  H o u s e  w ith  r e sp e c t  to  th is  co n tra c t  a t a ll ?

A . I d o n ’t rem em b er  sp e a k in g  to  h im  a b o u t it.
Q. D id  y o u  h a v e  a n y  c o n v e r sa t io n  w ith  D r . L e ja m -  3 0  

bre a n y w h ere  e lse  in  resp ec t--------
A . Y e s , I d id .
Q. A n d  w h e re ?

A . In  M o u n t H o lly ,  N e w  J er se y .
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Q. In  th e  B o a r d  o f  F r e e h o ld e r s  o r  in  h is  p r iv a te  

ca p a c ity ?
A . In  th e  B o a r d  o f  F r e e h o ld e r s . I m et h im  o n e  day  

a t th e  s ta tio n  in  B u r lin g to n  to o .
Q . W e r e  y o u  ta lk in g  to. h im  a b o u t th is  co n tra c t  ?
A . J u s t  a s im p le  rem ark . I m a d e  n o  req u est o r  no  

su g g e s t io n s  in  a n y  w a y .
Q . D id n ’t D r . L e ja m b r e  a t th e  B o r d e n to w n  H o u s e  in  

B o r d e n to w n , w h e n  y o u  w e r e  ta lk in g  to  h im  ab o u t th is  

co n tra c t, te ll y o u  to  p ro ce ed  w ith  th e  co n tra c t, th a t  the  
m o n e y  w a s  s a fe  an d  th a t th e  co u n ty  w o u ld  p a y  y o u ?

A . N e v e r .
Q . D id n ’t D r . L e ja m b r e  a t th e  B o r d e n to w n  H o u se  in  

B o r d e n to w n  te ll y o u — :—  .
A . I d o n ’t  rem em b er  m e e t in g  h im  in  B o r d e n to w n  at 

all.
Q . D id n ’t  h e  te ll  y o u  a t th e  B o r d e n to w n  H o u s e  in  

B o r d e n to w n  th a t i f  y o u  w e r e  n o t  sa tis f ied  w ith  y o u r  co n ­
tra c t  th a t  th e  c o u n ty  w o u ld  r e lie v e  y o u  o f  y o u r  con tract, 

2 0  o p en  b id s  a n d  a llo w  y o u  to  b id  a g a in ?
A . N o ,  s i f ; n o t  a s  I k n o w  o f .
Q . D id  h e  te ll y o u  th a t a n y w h e r e  e lse  ?
A . A b s o lu te ly  n o th in g , n o w h e r e s ;  n e v e r  was spoken  

o f  b y  th e  B o a r d  o f  F r e e h o ld e r s .
O . D id  h e  te ll y o u  th a t a n y w h e r e  e ls e  ?
A . T o  g iv e  m e  a  co n tra c t?
Q .. Y e s , i f  y o u  w e r e  n o t  sa tis f ied  w ith  th e  con tract  

th a t  y o u  g iv e  it  up  an d  b id  a  se co n d  tim e .
A .  Y e s , I h a v e  g o t  a  reco rd  o f  it. T h e y  sa id  that 

3 b h ere  in  M o u n t H o lly .
Q . A s  a  m a tter  o f  fa c t  th is  co n tra c t  w a s  rea d v ertised  

a f te r w a r d s ?
A . Y e s .
Q . A n d  y o u  ca m e to  M o u n t H o l ly  a t th a t  t im e  ?

A . Y e s .
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Q. A n d  o ffe re d  a b id  o n  th a t c o n tra c t  ?
A . Y es .
Q. H a v e  y o u  th a t b id  ?
A . I n ev er  p u t th a t“ b id  in.
O . D id  y o u  n o t h a v e  a  b id  rea d y  to  o ffe r ?
A . A t  th e  t im e  it w a s  le t?
Q. N o , n o t  a t th e  t im e  it w a s  le t, o n  th e  a d v e r t is e ­

m ent b e fo re  it  w a s  let.
A . I had  n o  b id  u n d er  m y  o w n  n am e. I h e lp ed  a  m a n  

prepare on e, th a t is  a ll. V.
O. Y o u  ap p eared  w ith  th e  b id ?
A . N o t  w ith  m y  b id , n o .
Q. I am  n o t a sk in g  y o u  a b o u t y o u r  b id.
A . Y e s , I ap p eared  w ith  a  m a n  th a t h a d  a b id .
Q. A n d  a b id  th a t y o u  w er e  in te r e s te d  in ?
A . O n ly  h e lp in g  to  f ig u re  it.
Q . Y o u  w er e  in te re sted  in  th a t b id ?
A . N o . Y e s , I w a s  in te re sted  in  th is  m a n , in  h e lp in g  

him  m ake it ou t. M y  n a m e w a s  n o t  co n n ec te d  w ith  it  a t  
all. 2 0

Q. T h e  b id  th a t y o u  o ffe r e d  w a s  in  th e  n a m e o f  
Jon es, w a s  it  n o t?

A . Y es .

(O b jec ted  t o .)

Q . H e  w a s  y o u r  p a rtn er , w a s  h e  n o t ?
A . N o t  in  th is  th in g .

Q. I am  n o t ta lk in g  a b o u t th is  w o rk , b u t y o u r  p a rt­
ner, the v er y  m an  to  w h o m  y o u  so ld  th e se  g o o d s  th a t  y o u  ^  
m en tion ed  a m in u te  a g o .

A . I h ad  a --------

Q . A n sw e r  m y  q u e stio n .

(Q u e s t io n  r e p e a ted .)
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A . N o  p a rtn er  o n  th a t b id .

M r. D a v i s : I m o v e  th e  a n sw e r  be str ic k e n  ou t.

M r. P a lm e r : T h e  w itn e s s  h a s  a r ig h t  to  a n sw e r  th a t  

q u e stio n .

M r. D a v i s : Y o u  b et h e  h a s  a  r ig h t  to  a n sw e r  it and  I 

am  g o in g  to  in s is t  o n  it.
10

A . T h e  m a n  th a t  m a d e  th a t b id --------

M r. D a v is :  I m o v e  th a t th e  a n sw e r  be str ick en  ou t.

T h e  C o u r t : T h e  m o tio n  is  d en ied . H e  is  en titled  to  

a n sw e r  th e  q u e stio n .

M r. D a v i s : T h a t  is  w h a t  I am  a sk in g . H e  is  an ­

sw e r in g  so m e th in g  e lse .

20
T h e  C o u r t : H e  is  en t it le d  to  sa y  th a t.

Q . I am  n o w  a sk in g  y o u  i f  th is  m a n  J o n es , in  w h o se  

n a m e th is  co n tra c t  w a s , a n d  w h ic h  c o n tra c t  w a s  in  you r  
h a n d w r it in g , w h e r e  y o u  h a d  fig u red  it up , w a sn  t  h e  you r  

p a rtn er  ?

(O b je c te d  t o .)

A . In  o n e  p a rticu la r  ca se . W e  w e r e  o r g a n iz e d  to  do  

o n e  jo b  an d  co u ld  d o  n o  m o r e  u n d er  o u r  a g reem en t.
O . W a s  th a t th e  jo b  o f  w h ic h  y o u  sp o k e , fr o m  w h ich  

h e b o u g h t  y o u r  s tu ff  a t th is  p la ce  ?
A . Y e s , th e  sa m e on e.
Q . A n d  th e  sa m e g o o d s  th a t  w e r e  o n  th o se  p rem ises  

and th a t  en ter ed  in to  th is  c o n tra c t  w er e  y o u r  g o o d s  that
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you  so ld  J o n es  w h ic h  en ter ed  in to  th is  co n tra c t?
A . N o , I d id n ’t se ll th em  to  J o n e s , I so ld  th em  to  

H e n n essy  & J o n es .
Q . B u t h e w a s  y o u r  p a rtn er  ?
A . O n  th is  sp ec ific  jo b  h e  w a s . '
Q. O n  w h ich  sp ec ific  jo b ?
A . B u ild in g  th e  f lo o rs  a n d  r o o f s  o f  th e  P u b lic  S e r ­

v ice b u ild in g  in  B u r lin g to n  p o w e r  h o u se .

Q. W e r e  th e se  th e  g o o d s  th a t y o u  so ld  to  h im  u sed  in  
that con tract ?

A . P a r t  o f  th em .

Q. U s e d  in  th is  co n tra c t  ?
A . U s e d  in  th is  co n tra c t, so ld  to  H e n n e s s y  & J o n es .
Q . B u t I am  tr y in g  to  id e n t i fy  th e  p arty . H e  is  th e  

sam e m an  ?
A . T h e  sa m e m an .

Q. T h a t  b id  on  th is  c o n tra c t  ?
A . It is th e  sa m e m a n  th a t b id  o n  it.

Q. A n d  y o u  ca m e to  th is  to w n  w ith  th e  co n tra c t  in  
you r p ock et w h ich  y o u  h ad  d ra w n  e s t im a te s  o n ?  2 0

A . I h ad  h e lp ed  h im , n o t  in  m y  o w n  n a m e  th o u g h .
Q. N o , o f  co u rse  n o t. W h e n  w a s  th a t?
A . I d o n ’t rem em b er  th e  d ate .
Q. W e ll, w h a t  y e a r  w a s  it?
A . T h e  reco rd s  w ill  sh o w  th a t.
Q . W h a t y e a r  w a s  it ? ,

A . W e ll, it  w a s  befoY e th e  P e a r l S tr e e t  b r id g e  w a s  
let, a m on th  dr so.

Q. B e fo r e  th e  P e a r l S tr e e t  b r id g e  w a s  le t?
A . Y es . . 3q
Q- You mean the second time?
A . The seco n d  tim e . I ' t h in k  it w a s  o n  th e  3 rd  o f  

1 larch . I t  w a s  a  b liz z a rd  d a y  an d  fo r  th a t  re a so n  the' 
bids w ere  n o t op en .

Q- W a s th is  b id  o ffe r e d  ?
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A . T h e  B o a r d  d id n ’t  m ee t. T h e r e  w a s  a  b lizzard .
Q . I  d id n ’t  a sk  y o u  w h e th e r  th e  B o a r d  m et o r  n ot.

I a m  a sk in g  y o u  w h e th e r  th e  b id  w a s  o ffe re d .
A . I t  w a s  th e re  b u t th e re  w a s  n o  o n e  to  o f fe r  it  to .
Q . M r. L o g a n ’s a ss is ta n ts  w e r e  th ere , w e r e  th e y  n o t?

T h e  C o u r t : W h a t  b id  a re  y o u  ta lk in g  a b o u t n o w  f

M r. D a v i s : T h e  b id  a f te r  th is  b r id g e  w a s  a d v ertised  

1 0  fo r  th e  se co n d  tim e . A f t e r  h e  h a d  fa ile d  to  ca r ry  o u t h is  

c o n tra c t  it  w a s  r e a d v e r t ise d  a n d  th is  m a n  b id .

T h e  C o u r t : W a s  it  th e  sa m e co n tra c t?

M r. D a v is :  T h e  sa m e b r id g e .

T h e  C o u r t : T h e  sa m e p la n s  a n d  sp ec ifica tio n s  ?

M r. D a v is :  T h e  sa m e p la n s  a n d  sp ec ifica tio n s . It 

2 0  w a s  th e  sa m e b r id g e  w ith  so m e  c h a n g e s  a n d  m o d ifica ­

t io n s  in  it.

Q . W h a t  d id  y o u  d o  w ith  th is  b id  ?

M r. P a lm e r :  I o b je c t . T h e r e  is  n o  c o m p e te n c y 'o r  

r e le v a n c y  w h a tso e v e r .

T h e  C o u r t :' I th in k  th a t is  r igh t.

3 0  M r. D a v is :  W e ll ,  w h y  d o e s n ’t  it  sh o w  th a t th e  m an  
a cq u ie sc ed  th e  a b a n d o n m en t o f  th is  co n tra c t, w h en  he  
p rep a res  b id s  an d  b r in g s  th e m  o n  a  seco n d  tim e , w h en  
h is  c o n tra c t  is  b e in g  a b ro g a ted . I f  th a t  d o e s  n o t  sh ow  
a c q u ie sc en se  in  th e  a b r o g a t io n  o f  th e  c o u n ty  I don  t 

k n o w  w h a t  d o es . 1
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M r. P a lm er  : H e  h a d  n o  n o tic e  o f  a n y  a b r o g a t io n  
w h a tso ev er . I t  w a s  n o t  h is  b id  a t a ll.

M r. D a v i s : H e  sa id  h e  h a d  a  b id  in  h is  p ock et.

T h e  W it n e s s : N o , I d id n ’t h a v e  it.

>Q. W h o  d id  h a v e  it?
A . M r. J o n es .
Q. Y o u  w er e  p resen t a n d  ca m e ovfer w ith  h im  fo r  

that p u rp ose  ?
A . Y es .

B y  the C o u r t :

Q. Y o u  w er e  tr y in g  to  g e t  th e  jo b  fo r  J o n e s?
A . Y e s , I w a n te d  to  se ll th e  s tu ff  th a t  I h a d  o n  m y  

contract. H e  a g re ed  to  ta k e  it  a t a  cer ta in  p r ice , th e  
w ork  I had  a lr ea d y  d o n e  an d  th e  eq u ip m en t I h a d  se t up.

20
M r. P a lm e r :  I t  sh o w e d  a  k n o w le d g e  o f  th e  r e a d v e r ­

tisem en t but it d o e s  n o t  sh o w  a n y  acq .u iescense o r  a n y  
ab and onm en t o n  th is  m a n ’s p art. T h a t  is  a s  fa r  a s  it 
does go.

T h e  C o u r t: W e ll ,  it  m a y  be a q u e stio n  o f  fa c t , y o u  
see, and  it m a y  be n e c e ssa r y  to  h a v e  a ll th e  fa c ts  a n d  c ir ­
cu m stances.

B y  M r. D a v is :  - 3 0

Q- Y o u  sa y  a t th a t  t im e , 9 ,t th e  t im e  th a t th is  c o n ­
tract w a s  b e in g  re a d v e r t ise d  fo r , y o u  w e r e  *then d e s ir o u s  
o f  se llin g  y o u r  m a te r ia ls  to  M r. J o n e s?
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A . D e s ir o u s  o f  s e llin g  it. I tr ie d  a ll th e  t im e  to  sell 

it.
O . W o n ’t y o u  a n sw e r  m y  q u e stio n  ?

M r. P a lm e r :  H e  h a s  a  r ig h t to  a n sw e r  in  h is  o w n  

w a y .

(Q u e s t io n e d  re p e a ted .)

1 0  M r. P a lm e r :  I t  is  a  p e r fe c t ly  lig it im a te  an d  p roper  

a n sw e r .

Q . Y o u  s a y  y o u  h a d  b een  tr y in g  to  se ll it  a ll th e  tim e ?

A . Y e s .
Q . H o w  lo n g  h a d  it b een  y o u  w e r e  tr y in g  to  se ll you r  

m a te r ia l?

B y  th e  C o u r t :

20 Q- W h a t  th e  co u r t  w a n ts  to  k n o w  arid w h a t  th e f ju ry  
w ill  w a n t  to  k n o w  is  w h e th e r  w h e n  y o u  k n e w  th a t a n ew  
c o n tra c t  w a s  to  be a w a r d e d  fo r  th is  jo b  y o u  p u t in  a bid  

fo r  y o u r s e lf .
A . N o ,  I d id  n o t.
Q . Y o u  d id n ’t p u t in  a  b id  y o u r s e lf  ?

A . 'N o . .
Q . W e ll ,  d id  y o u  b id  o n  th e  jo b  in  a n y b o d y  e lse ’s

n a m e ?
A . N o . W h a t  h e  is  c o m in g  a t is  th a t  it  w a s  ad ver-

3 0  t is e d  o n e  t im e  b e fo r e  it  w a s  le t  a n d  a t th is  le t t in g  I had  
' h e lp ed  a m a n  to  fig u re  th e  c o n tra c t  w ith  th e  u n d ersta n d ­

in g  th a t h e  w a s  to  ta k e  m y  stu ff .
Q . Y o u  h e lp ed  M r. J o n e s , w h o  w a s  y o u r  p artner?

A . Y e s , a t th e  tim e .
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Q. A n d s h e w a s  y o u r  p a rtn er  a t th e  t im e  o n  so m e  

other jo b ?
A . Y e s , bu t it  w a s  sp ec ific . I t  w a s  n a m e d  in  o u r  

agreem en t th a t it  w o u ld  be n o  o th e r  co n tra ct.
Q . A n d  y o u  h e lp ed  h im  g e t  up  a b id  o n  th is  jo b ?
A . Y e s , in  h is  n am e.
Q. In  h is  n a m e ?
A . Y e s .
O . A n d  y o u  w a n te d  to  tu rn  o v e r  a ll o f  th e  s tu ff  y o u

• . ' • i n
had on  th is  jo b  to  h im  ?

A . Y e s .
Q . T o  h e lp  y o u  o u t?
A . 1 T o  h elp  m e  o u t, se ll th e  s tu ff .
O . H e lp  y o u  u n lo a d  ?
A . U n lo a d .

B y  M r. D a v i s :

Q. N o w  th a t w a s  w h e n ?
A . W e ll, th a t  is  a  m a tter  o f  reco rd , b u t it  is  M a rch  2 0  

3 rd, the y ea r  th a t th e  b r id g e  w a s  b u ilt  in . I a m  n o t su re  
n ow  w ith o u t lo o k in g  a t it . I t  is  a  m a tter  o f  reco rd  th ere .

O . B e fo r e  th a t t im e  y o u  h a d  a p p lied  y o u r s e lf  fo r  th e  
sp ecifica tion s fo r  th e se  n e w  a d v e r t ise m e n ts , h a d n ’t y o u ?

A . Y es .
O . Y o u  h a d  a p p lied  to  M r. L o g a n ?
A . Y e s , an d  g o t  th em .
Q. A n d  g o t  th e m  fr o m  M r. L o g a n ?
A . Y e s .

Q. A n d  h e w r o te  y o u  le tte r s  a sk in g  y o u  to  re tu rn  ^  
them , d id  h e n o t ?

A . I d o n ’t k n o w .
Q . N o w  lo o k  a t th is  le tte r  h ere .
A . I d o  th in k  I h a v e  th e  sp ec ifica tio n s .
Q . I am  a sk in g  y o u  i f  a t th a t  t im e , o n  A p r il 1 0 , 1 9 1 4 ,
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y o u  d id n ’t r e ce iv e  a  le tte r  u n d er  th a t d a te  fr o m  M r. 
L o g a n  a sk in g  y o u  to  re tu rn  th e  sp ec ifica tio n s .

A . I f  I d id  I h a v e  it  o n  file .
Q . W o n ’t y o u  lo o k  a n d  see?
A . I h a d  th e  sp ec ifica tio n s  a n d  re tu rn ed  th e m  to  M r. 

L o g a n , a n d  I th in k  th e re  w a s  sQme d isp u te . I sa id  I had  

le f t  th e m  a t th e  office.
Q . D id n ’t  y o u  g e t  a  le tte r  fr o m  h im  u n d er  d a te  o f  

A p r il  6 , 1 9 1 4 , a sk in g  y o u  to  re tu rn  th e m ?
1 0  j  rem em b er  so m e tim e  g e t t in g  a  le tte r  ab ou t the

p la n s , y es .
Q . N o w  u n d er  d a te  o f  M a rch  5 , 1 9 1 4 , d id n ’t M r. 

L o g a n  w r ite  y o u  a  le tte r  to  th is  e f f e c t : “ T h a t  o w in g  to  
th e  se v er e  w e a th e r  c o n d it io n s  th e  B o a r d  h a s  o rd ered  re­
a d v e r t is in g . D u e  n o tic e  o f  th is  w ill  ap p ear a n d  a  cop y  

sen t y o u ? ”
A . I n e v e r  re ce iv e d  a n y  n o t ic e  o f  th a t.
Q . Y o u  rem em b er  th e  d a y  th a t y o u  ca m e o v e r  here  

w ith  M r. J o n e s  w ith  th e  b id  in' h is  p o ck et, it  w a s  a bad  
2 0  d a y  a n d  th e  w e a th e r  w a s  su ch  th a t p eo p le  w e r e  n o t h ere?  

A . Y e s .
Q . I t  w a s  a d v e r t ise d , w a s  it  n o t  ?

A . Y e s .
Q . D id n ’t y o u  g e t  n o tic e  o f  th e  fa c t  th a t  it  w a s  to  fie 

r e h d v er tised  ?
A . N o ,  I d id n ’t g e t  a n y  n o tic e  th a t  I rem em b er o f .  

I h a v e n ’t  a n y  reco rd .
Q . B u t  b e fo r e  th a t t im e  o f  th e  first d a y  w h e n  the  

b lizz a rd  w a s  o n , y o u  a t th a t  t im e  h a d  th e  sp ec ifica tio n s  

8  0  iff y o u r  p o ck et ?
A . N o t  a t th a t  t im e .
Q . W e ll ,  I m ea n  b e fo r e  th a t t im e .
A . I h a d  h a d  th em , y e s .
Q . A n d  y o u  h a d  a t th a t  t im e  d e ter m in ed  to  se ll a ll 

■ th e  s tu ff  th a t  y o u  h a d  o n  th e  g r o u n d  ?.
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A . Y es .
Q. N o w  w h e n  d id  y o u  d eter m in e  to  d o  th a t?

A . T h a t  w a s  in  1 9 1 4 .
Q . W h e n  d id  y o u  d e ter m in e  to  se ll y o u r  stu ff  th e re  ?
A.' A s  so o n  a s  I fo u n d  th a t I co u ld n ’t g e t  sp ec ifica ­

tions fo r  d r iv in g  th e  p ilin g .
Q. N o w  w h e n  w a s  th a t?
A . W e ll, y o u  w ill  h a v e  to  lo o k  th e  co rresp o n d en ce  

over  b etw een  m y s e lf  an d  M r. L o g a n .
Q. I w ill  le t  y o u  d e ter m in e  w h e n  it w a s .
A . W e ll, T w ill  see  i f  I ca n  find  a n y  co r re sp o n d en ce  

w ith  re fere n c e  to  th e  p ilin g , w h ic h  I n e v e r  g o t  a n y  in ­
stru ction s to  d r iv e . D o  y o u  w a n t  m e  t o  g o  in to  a ll th is  ?

Q. I ju s t  w a n t  y o u  to  a n sw e r  th e  s im p le  q u e s tio n  I 
asked  y ou , w h e n  d id  y o u  d e te r m in e  th a t y o u  w e r e  g o in g  

to  sell y o u r  stu ff  o n  th is  p la ce  ?
A . A f t e r  I ,h a d  c o r re sp o n d en ce  w ith  L o g a n  in  th is  

form al w a y . I h a d  a sk ed  h im  fo r  th e  p la n s  a n d  sp ec i­
fications—

Q. W h a t d a te  w a s  it th a t  y o u  d eter m in ed , a s  n ea r  as 2 0  

you  can te ll u s, to  d isp o se  o f  th e  s tu ff  th a t  y o u  h a d  o n  th e  
p rem ises?

A . I b eg a n  to  th in k  th a t w e  n e v e r  w o u ld  h a v e  a n y  
settlem en t in  J u n e .

Q. I t  w a s  in  J u n e , 1 9 1 3 ?
A . 1 9 1 3 , J u n e  o r  J u ly , a lo n g  th e re  so m ew h ere .
Q. A n d  y o u  w e r e  g o in g  to  se ll it  to  M r. J o n e s  b e­

cause y o u  th o u g h t  it  w a s  b est to  a b a n d o n  th is  co n tra c t, 
d idn’t y o u ?  3 q

A . I d id n ’t th in k  a b o u t a b a n d o n in g  it  a t a ll, b u t I 
th ou gh t I n $ver  w o u ld  r e ce iv e  sp ec ific  o rd er s  fo r  p ilin g  
w hich  I co u ld  g o  a n d  b u y  a n d  o rd er  p il in g  o n --------

Q. B u t !  am  s a y in g  th a t y o u  d ec id e d  a t th a t  t im e  th a t  
it w a s im p o ssib le  to  co m p le te  th is  co n tra c t, d id n ’t y o u ?

A . Im p o ss ib le  to  co m p le te  it?  N o , a b so lu te ly  n o .
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Q . I m ea n  u n d er  th e  c irc u m sta n c e s  th a t  e x i s t e d . '
A . Im p o ss ib le  to  co m p le te  it  ? N o .  Y o u  co u ld  d rive  

p ilin g  an d  c o m p le te  it.
Q . W h y  d id n ’t y o u  d o  it?
A . I n e v e r  g o t  a  d ia g ra m  o r  sp ec ifica tio n . I t  w a sn ’t 

in  o u r  o r ig in a l co n tra c t, w a s n ’t in  o u r  sp ec ifica tio n .

B y  T h e  C o u r t :

1 0  Q . B u t  th e  p o in t  is  y o u  w e r e  n o t w il l in g  to  g o  o n  and  
• co m p le te  th e  co n tra c t  u n d er  t h e  c ir c u m sta n c es , w er e  you , 
w ith o u t  a  d ia g r a m  o f  p il in g  an d  w ith o u t  a  n e w  con tract  

w ith , r e fe r e n c e  to  th e  p ilin g ?
A . N o t  n e c e s sa r ily  a  n e w  co n tra c t.
Q . In  o th e r  w o r d s , y o u  w a n te d  to  b e  p a id  fo r  the  

p ilin g ?
A . Y e s , I w a n te d  it  b u t I d id n ’t in s is t  o n  it. I p ro­

te s te d  a g a in s t  d r iv in g  th e m  fo r  n o th in g  b u t I w a s  a lw a y s  
r e a d y  to  d r iv e  th e m  i f  I g o t  th e  sp ec ifica tio n  o f  w h a t w a s

2 0  req u ired .

B y  M r. D a v i s :

Q . In  e v e r y  o n e  o f  th e se  le tte r s  th a t  y o u  w r o te  then  
y o u  in s is te d  u p o n  th e  p a y m e n t--------

A . I p ro tes ted .
Q . O n e  m in u te . D id n ’t  y o u  in s is t  u p o n  p a y m en t for  

th e se  p ilin g  th a t w er e  to  be f ix ed  ?

3 0  M r. P a lm e r :  I o b je c t , b eca u se  th e  le tte r s  sp eak  for  
th e m se lv e s  a n d  h a v e  b een  read  to  th e  ju r y .

n
T h e  C o u rt : I th in k  it is  p ro p er  c r o ss -e x a m in a tio n .

(Q u e s t io n  r e p e a te d .)
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A . I p ro te s ted  a g a in s t  d r iv in g  fo r  n o th in g .

B y  T h e  C o u r t :

Q. T h en  y o u  r e fu se d  to  g o  o n  w ith  y o u r  c o n tra c t  u n ­
less th ey  a g reed  to  p a y  y o u  fo r  y o u r  w o r k ;  is n ’t  th a t  a 
fact?

A . N o , n o t  a t all.

B y  M r. D a v i s :

Q. W h y  d id n ’t y o u  d o  it ?

A . I c o u ld n ’t d r iv e  th e  p ilin g  u n d er  th e  p la n s  I h ad .
I had to  g o  an d  o rd er  th e  p il in g  w ith o u t  k n o w in g  w h e th ­
er th ey  w ere  to  be g re en  o r  d ry  o r  cr o o k e d  o r  s tra ig h t.

Q. D id n  t M r. L o g a n  te ll y o u  th e  s iz e  th e y  m u st be  
driven  ?

A . O n ly  th e  s iz e , bu t n o t  in d ic a t in g  th e  k in d  o f  t im ­
ber or h o w  s tr a ig h t  it  h ad  to  be o r  h o w  sm a ll th e  top .

Q. In  o th e r  w o r d s , y o u  w a n te d  M r. L o g a n  to  g o  2 0  
there and  tak e ch a rg e  o f  th e  b u s in es s  fo r  y o u ;  is  th a t  it?

A . N o , I w a n ted  h im  to  g iv e  m e m y  in s tr u c t io n s  a c ­
cord ing  to  th e  la s t  p a g e  o f  th e  sp ec ifica tio n s , w h ich  h e
w as bound to  g iv e  m e  fu lly  o n  a n y  q u e stio n  th a t ca m e  
up.

Q. In  y o u r  le tte r  o f  M a rch  i8 t h  to  M r. L o g a n  y o u  
say, “ I b eg  to  s ta te  w ith  y o u r  a p p ro v a l th a t  I a m  p re­
pared to  u se  a n y  m eth o d  w h ic h  se em s b est fo r  th e  c o n ­
stru ction  o f  th e se  fo u n d a tio n s , an d  i f  it  is  fo u n d  n ece s-  3 0  
sary to  g o  b ey o n d  th e  b o u n d s o f  th e  p la n s  su b m itte d  I 
otter m y  se rv ic e s  a t a v e r y  re a so n a b le  co s t. N o w  y o u  
w ere in s is t in g  th a t th e y  sh o u ld  p a y  y o u  fo r  y o u r  se r ­
vices, w ere  y o u  n o t?

A . I d id n ’t th r o w  up  th e  jo b  fo r  th at.
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Q . I u n d er sta n d , b u t y o u  w e r e  in s i s t in g , y o u  d idn  t

th r o w  u p  th e  jo b  a t a ll, d id  y o u ?
A . N o ,  I h a d  d iffe r e n t  m e e t in g s  w ith  d ifferen t  

B o a r d s  o f  F r e e h o ld e r s  in  th e  m ea n tim e , th e  e v id e n c e  o f  

w h ic h  is  n o t  in  y e t--------
_ Q . I am  a sk in g  y o u  t h i s : a t th a t  t im e  w e r e n ’t you  

d e m a n d in g  co m p e n sa tio n  fo r  p u ttin g  in  th o se  p ilin g s?
A . Y e s ,  d e m a n d in g  it  b u t n o t  r e fu s in g  to  d o  it.

Q . Y o u  w a n te d  to  g e t  p a id  fo r  it?
1 0  A . Y e s ,  b u t I w a s  n o t  d e m a n d in g  it.

B y  T h e  C o u r t :

Q . T h e  jo b  co u ld  n o t  b e d o n e , th e  b r id g e  cou ld  not  

be b u ilt, w ith o u t  p ilin g ?
A . N o ,  co u ld  n o t  be b u ilt  w ith o u t  so m e  fo u n d a tio n  

b e s id e s  w h a t  w a s  th ere .
O . A n d  p il in g  ?
A . P il in g  w a s  th e  b est.

2 0  Q. W h y  c o u ld n ’t it  be b u ilt  w ith o u t  p ilin g ?
A . I t  w a s  p o ss ib le  to  b u ild  it, sp rea d  th e  ab utm ents  

o u t o r  so m e  o th e r  w a y , so m e  o th e r  fo u n d a tio n .
Q . W h a t  w a s  th e  m a tter ?
A . I t  w a s  s o f t ,  b lu e  c la y , n o t  su ffic ien t to  h o ld  the  

w e ig h t  o f  th e  b r id g e .
Q . W a s  n o t su ffic ien t to  h o ld  th e  w e ig h t  o f  the  

b r id g e  ?
A . N o .
O . S in k  d o w n , w o u ld  it?on  ^  # . .
A . Y e s ,  th a t  w a s  m y  o p in io n , a n d  a lso  th e  op in ion

o f  th e  en g in ee r .

M r. D a v i s : I  m o v e  th a t la s t  p art be str ick en  out.

Q . W e ll ,  is  th a t  th e  o p in io n  h e  e x p r e sse d  to  y o u ?
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A . W h y  y es , h is  o p in io n . H e  a sk ed  m y  o p in io n  and  
I to ld  h im  I th o u g h t  p ilin g  to  be d r iv e n  w o u ld  be th e  best  
w ay to  b u ild  it. T h e r e  w e r e  p o ss ib le  w a y s  o f  d o in g  it, 
o th erw ays. T h e n  I a sk ed  h im  fo r  th e  c lea r  sp ec ifica ­
tion s sh o w in g  h o w  lo n g  th e  p ilin g s  w e r e  an d  h o w  fa r  
apart, h o w  s tr a ig h t  o r  h o w  cro o k ed , w h e th e r  th e y  w er e  
to  be p eeled , a s  u su a lly  g iv e n  in  sp ec ifica tio n s  o f  p ilin g  
so I cou ld  g o  a h ea d  a n d  o rd er  sh ip m en t o f  p ilin g — n o t  
order sh ip m en t b ut h a v e  th em  d u m p ed  w h e n  th e y  ca m e  
there. (

B y  M r. D a v i s :

Q. T h is  sh o u ld  h a v e  b een  co m p le ted  w ith o u t  p u tt in g  
in p iles?

A . I t  is  p o ss ib le . I t  w o u ld n ’t  be a d v isa b le  th o u g h .
Q. A n d  th is  co n tra c t, to g e th e r  w ith  th e  sp ec ifica ­

tions, requ ired  y o u  to  p u t in  a  fo u n d a tio n , d id  it n o t  ?
A . Y es .

Q. W h a t?  ' 2 0

A . A s  I u n d e r s to o d  it, to  p u t in  a  fo u n d a t io n  a cc o rd ­
ing to  the p la n s an d  sp ec ifica tio n s .

O. N o w  it sa y s , “ E x c a v a t io n s . F o u n d a t io n s . C o m ­
plete ex c a v a t io n s  fo r  fo u n d a t io n s  sh a ll be m a d e  b y  th e  
contractor. T h e  m e th o d s  fo llo w e d  fo r  o b ta in in g  th e  

fou n d ation  sh a ll rest g e n e r a lly  w ith  th e  co n tra c to r , su b ­
ject to  the a p p ro v a l o f  th e  e n g in e e r .” Y o u  re a d  th a t in  
you r co n tra ct?

A . Y es .
3 0

Q. N o w  th is  sh o u ld  h a v e  b een  p u t d o w n  th en  b y  
cem ent or  b y  so m e  o th e r  m e th o d  th a n  b y  p il in g  ?

A . I t  w a s  p o ss ib le  to  sp rea d  th e  a b u tm en t w id e
enough  to  g e t  a  su r fa c e  w ith  p la n k  to  p u t th e  fo u n d a t io n  
on.



64 Patrick A. Hennessy, Re-Direct.

Q . A n d  th e  u se  o f  p il in g  w a s  ju s t  a  p re fe r a b le  w a y  

o f  d o in g  it?
A . Y e s , v e r y  p r e fe ra b le .
Q . A n d  i f  y o u  h a d  p u t in  a  c e m en t fo u n d a tio n  do  

y o u  th in k  th e n  th a t y o u  w o u ld  be e n t it le d  to  co m p en sa ­

t io n  ?
A . I t  w o u ld n ’t  be n e c e ssa r y  to  g o  b e lo w  th e  fo u n d a ­

tio n .
Q . P i l in g  w a s  ch ea p er  th a n  ce m en t?

1 0  A . I t  w a s  b e tte r  a n y w a y . W e  d id n ’t k n o w  th a t and  

d id n ’t m e n tio n  a n y  o th e r  w a y  th a n -p ilin g .

B y  T h e  C o u r t :

Q . D id  y o u  b o th  a g r e e  th a t p ilin g  w a s  th e  b est th in g , 

o r  n e c e s sa r y  fo r  th is  jo b ?
A . Y e s , sir .

R e d ir e c t  E x a m in a tio n ,

20
B y  M r. P a lm e r : '

Q . I sh o w  y o u  le tte r  E x h ib it  P . 3> u n d er  d ate  o f  
A p r il  1 3 th , a d d r esse d  to  y o u  a n d  s ig n e d  b y  M r. L ogan , 
th a t  sa y s  : “ Y o u  h a v e  m y  a p p r o v a l to  d r iv e  1 4  in ch  p iles  
n o t  le ss  th a n  2  f e e t  6  in ch es  n o r  m o r e  th a n  3  fe e t  center  
to  cen ter , p ile s  to  be d r iv e n  u n d er  m y  s u p e r v is io n .” D id  
M r. L o g a n  e v e r  g iv e  y o u  a n y  fu r th e r  o r  o th e r  in stru c­

t io n s  w ith  r e fe r e n c e  to  th o se  p ile s?
A . P ie  d id  n o t.
Q . A n d  y o u  w r o te  h im  a b o u t it?
A . I w r o te  se v er a l t im e s  a n d  sp o k e  to  h im  an d  called  

h im  o n  th e  te lep h o n e .
Q . N o w , M r. H e n n e s s y , w ith  r e fe r e n c e  to  th e  p lans  

a n d  sp ec ifica tio n s  th a t  y o u  sa id  th a t y o u  h e lp ed  M r.
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Jones prepare in response to the readvertisement of this 
bridge, were the plans and specifications upon which you 
figured at that time the same plans and specifications 
upon which you had figured for the contract given to
you? •

A. They were neither the same plans nor the speci­
fications.

Q. Entirely different?
A. The bridge was similar, that iswl you can say A 

about it. The specifications were different altogether. 
The plans showed piling, showed you some of them were 
put in horizontally, sloping.

Q. And it was a bigger and larger bridge, was it 
not?

A. It was heavier and a little higher, and the struc­
ture itself was considerably longer, büt the arch was no 
longer.

Q. I,show you a letter of May 9, 1915, which was 
identified this morning, in which you ask for informa­
tion as to piling. Did you ever get any responsé from 20 
that letter giving you any of the information asked for 
in it?

A. No, I never received any reply to that letter.

(Letter offered in evidence and marked Exhibit P 
I5-)

Q. Mr. Hennessy, you have given us figures of 
money that you received for stuff that you sold that you g« 
had on the ground for the bridges. What did that stuff 
cost you?

A. For the Pearl Street bridge ?
Q- Yes. You said you sold stuff to the amount of 

$1664.89.
A. On Pearl Street?
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Q. Yes. Now what was the cost of that material:
A. The material I bought cost $3240.13; that is. at 

Pearl Street.
O. And except what was used of that on the bridge 

was sold by you and you received $1664.89; that is cor­
rect, is it?

A. That is correct.
Q. Now then, with reference to the stuff that was at 

the Broad Street bridge, that was sold to Mr. Smith?
A. No, at the Pearl Street bridge sold to Mr. Smith.
Q. Well, that is included in that $1664?

The Court: No, that hasn’t anything to do with the 
Broad street.

O. This is the Pearl Street I am speaking of.

The Court: Now tell us how much you paid for the 
stuff on the Broad Street job.

20
Mr. Davis: Your Honor, it seems to me it is imma­

terial in that respect, for the reason that he had no in- 
, structions to proceed with the work.

The Court: Probably that is so, but you want to get 
the figures.

Mr. Palmer: Yes, I am entitled to his figures.

^  The Court: If those figures on material don’t figure 
of course they will go out. If they do we would like to 
have them in, that is all.

A. The material I bought on Broad Street and equip­
ment, etc., $1,745.91. That is what it cost me.
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By The Court:

Q. That is what it cost you?
A. That is the material and everything, bonds.
Q. What did 3̂011 sell it for? How much did you 

get for it?
A. What I sold of it, probably $550.

Mr. Davis: It seems to me the cost of the bond ought 
to be stricken out. The county is not responsible for 10 
that.

Mr. Palmer: The cost of the bond?

Mr. Davis: Yes.

By Mr. Palmer: How much did the bond cost you ? 

The Court: Strike it out.
'  2 (  

Mr. Palmer : We are trying to find out what it is.

The Witness: I will Have to look for the bills, I
guess. I have here the receipts of all bills that have been 
paid.

Q- Just give us the cost of the bond. They seem to 
think that is a bad proposition.

A. I have there the two together here, $128.55 for 
the two bridges, and that would be in proportion to the 30 
cost of the two bridges.

bonds ?We11’ WaS f°r thC tW° and that was for the 

think it wea C nd then ° f C°UrSe 1 g0t Par‘ back> $58’ 1
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Mr Palmer: There was a matter X overlooked in 
direct examination, if I may have permission to interro- 

gate the witness.

O. Mr. Hennessy, do you recall in May, 1913, re­
ceiving a telephone message from Mr. Rigg, then solicit­
or of the Board, to come to his office for a meeting of the
Board? , ,  T - . ,

A I had a couple messages from Mr. Rigg, I thi
10  one was from the small Board and one from the big

Board. _> A
O This was in May, 1913» when the small Board

was in effect. ' .
A. The dates I am not sure of. I received a tele-

phone message from Mr. Rigg to come to his office to 
meet the old Bctrd committee on bridges.

Q. Did you go?
A. I did go.
Q. Who was there?

20 A. The bridge committee was there of the old 
Board, the old bridge conimittee.

Q. And was Mr. Russ there ?
A. Mr. Russ was there.
Q. Do you remember any conversation there with

reference to the-----
A, Yes, it was suggested-----

(Objected to.)

30 Q. What was said there?

(Objected to.)

The Court: What was said by whom?
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Mr. Palmer: Thet solicitor of the bridge committee.

The Court: About this job?

Mr. Palmer: This job, certainly.

The Court: What is the ground of the objection?

Mr. Davis: Why, certainly this is a corporation and 
they cannot do anything except by a corporate action. ^

The Court: True enough.

Mr. Palmer: What about Lejainbre’s conversation?

Mr. Davis: Well, that is an admission against inter­
est.

The Court: True enough, it must act by resolution.
20

Mr. Palmer: Will your Honor rule on the question?

The Court: I do not think that any conduct that 
transpired is of any moment.

(Objection noted for plaintiff as ground of appeal.)

Mr. Palmer. • Then I desire to move to strike out all 
the cross-examination of this witness dealing with con­
versations dealing with Mr. Lejambre, upon the same ' 
ground that your Honor has ruled against this question.

The Court: That testimony was not received on that 
ground; that testimony was received upon the theory 
that he made some statement to Dr. Lejambre incon-
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sistent with his present attitude, but he said nothing; he 
said he never talked to Dr. Lejambre.

Q. What did you say that day at this meeting in 
Mr. Rigg’s office?

Mr. Davis: I object to that too. He cannot make 
testimony for himself.

10 Mr. Palmer: Does your Honor overrule that
question?

The Court: Well, if he cannot testify to what the 
committee said he cannot testify to what he said.

Mr. Palmer: May. I have an exception?
<2>

The Court: You may ask him in a general way what 
happened at that meeting, without .giving the details of 

20 the conversation.1

Mr. Davis: It seems to me, if your Honor please, 
that that is incompetent too, tinless it be shown that this 
committee had authority to transact the business and to 
do the things that they were there floing.

The Court: I think it is competent. I think he can 
say that he had an invitation to go to meet the bridge 
committee of the Board of Chosen Freeholders of this 

30 county at the office of the county solicitor and that he 
went there and they had a talk? a general talk, but you 
cannot give the details.

Mr. Davis: Let me make a further objection, if your 
Honor please, that there was no such Board at that time.
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The Court: What is that ?

Mr. Davis: As the large Board of Freeholders. 
Your Honor will perhaps not know unless I tell you that 
preceding that there had been an election in this county 
resulting in the election of a Small Board, and the Small 
Board was the Board that was then in authority. The 
large Board attempted to assert their right to a continued 
existence, and now this is the large Board which had 
been voted out and displaced by the Small Board that 10 
was there present.

The Court: Which Board got in finally ?

Mr. Davis: Well, they had another election and then 
it resulted in a large Board.

MY Palmer: But it was the result of having declared 
illegal' the election which elected the Small Board.

20
Mr. Davis: No, it was not, it was for want of proper 

organization.

Bv the Court:

Q- I understand you to say that you got an invita­
tion to call at Mr. Rigg’s office. He was the countv 
solicitor?

A.‘ At that time, yes.
Q. To- meet with the bridge committee of the Board 3°

0 . freeholders, as you then understood it was in 
existence.

A. Yes.
Q. And you went there ?
A. I went there.
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Q. And you talked over your business with the 
committee ?

A. Yes.

The Court: That is about as far as you can go.

By Mr. Palmer:

Q. What was said there with reference to paying for 
10 the piling to be driven under this bridge? ^

Mr. Davis: I object, for the reason as already stated 
to your Honor: in the first place that this committee was 
not a committee of authority, only a committee of 
citizens.

The (pourt: The committee could not bind the county 
you know, without authority, Mr. Palmer.

20 Mr. Palmer: The bridge committee had authority to 
do business on the bridge.

Mr. Davis: No, they have not.

Mr. Palmer: Does your Honor rule against that 
question?

The Court: You are trying to show now that this 
committee made some bargain with him with Regard to 

30 the piling?

Mr. Palmer: No bargain was consummated but there 
was one talked over,
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The Court: Well, I presume it can be assumed that 
he met the gentlemen and they talked over the business.

Mr. Palmer: They did. That is what I am trying to 
show, is what they talked over.

The Court: You can’t show that they made" any 
bargain with him contrary to his contract.

Mr. Palmer: Do you overrule the question? ^

The Court: .Yes.

Mr. Palmer: May I have an exception ?

The Court: Yes.

(Objection noted for plaintiff as ground of appeal.)

Q. At that time was it not suggested to you that the 20 
Board of Freeholders pay half the cost of driving the 
piles and that you pay the other half?

Mr. Davis: I object to that for two reasons: in the 
first place it is leading and in the second place for the 
other reasons I have already mentioned.

(Objection sustained. Objection noted for plaintiff 
as ground of appeal.)

„ 30
Re-cross Examination: .

By Mr. Davis:

Q. • How much did you say was the whole amount
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of work and labor done by you was on those two 
bridges ?

A. Work and labor? I have already given you for 
the work and labor, yes.

Q. Well, is that the $4857.49?
A. I will give you the work and labor now.
Q. Now Mr. Hennessy, I just want the labor that is 

used in digging the excavation and putting in the coffer­
dam.

 ̂ A. Not including the setting up of equipment?
Q. No, that is none of our business.
A. I have a total of everything and then—
Q. Is this the total of labor and material?
A. I gave in the other figures the total of labor and 

material and everything.

By Mr. Davis:

Q. That was the total?
20 A. The labor and everything.

Q. That was $4857.49?
A. Yes. That includes everything, all labor and all 

material.
O. No.w when was the last labor and material put 

on these premises?
A. The last labor was put on the 8th day of June, 

I think it is. (Refers to book.) On the joth of April 
1913, was the last of the hired help.

Q- And the last material brought on the premises?
A. That is help, that is wages.
Q. Well, I am trying to find was there any material 

brought on the premises after that.
A. No, nothing to amount to anything, small items.
Q. Didn’t you submit under date of May 6, 1914, a 

bill of damages accruing to you through the failure on
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the part of the county to fulfill its obligations on the 
Pearl Street and Broad street contract let one year and a 
half ago?

A. That is the next year.
Q. I understand, but this is what you said. That is 

your letter?
A. That is my letter, yes.
Q. And that is the bill that was attached to it?
A. Yes, that was on it.
Q. That is right, is it? ^
A. Yes, I made that out.
Q. Now you set forth there that the total cost was 

$6508.24, did you not ?
A. Yes. N *
Q. And that the credit was $2525.06; is that right?
A. Yes.
Q. Leaving a total loss of $3983.18; that is right, 

is it not?
A. That was figured on a different basis.
Q. Is that right or not? 20
A. Yes, that is right; that is my figures.
Q. There was nothing done after this date and yet 

these figures are $2000 away from the figures which 
you offer here now?

Mr. Palmer: No, they are not.

The Court: No, he says $4857.49.

Mr. Davis: Yes, and these are $6508.24.

Mr. Palmer: You are not taking the credit off there 
that he allowed.
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Mr. Davis: But it is a thousand dollars out. It 
never figures the same way somehow.

The Witness: It wasn’t put the same. It is figured 
two different ways.

Q. That is what I say. You never figure the same 
way two different times.

A. There was more material sold—
10 Q. That is what I say. It'is always different.

(The letter last referred to by Mr. Davis was marked 
Exhibit F for identification.)

PLAINTIFF RESTS

MOTION FOR NONSUIT

Mr. Davis: I move for a nonsuit.

The CcJurt: On what ground ?

Mr. Davis: Upon the ground, your Hpnor, that they 
have not shown performance of their contract, neither 
have they shown any excuse for nonperformance. I 

30 want to call your Honor’s attention to the fact—

The Court: I want to ask this gentleman a question 
before the plaintiff closes.
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Patrick A. H ennEssy, recalled.

By the Court:

Q. Were these two bridges over the same stream?
A. Yes, just one block apart.
Q. You couldn’t tell whether piling would be 

necessary for the Broad Street bridge, could you, until 
you—

A. Wouldn’t be positive, no. The only way I had of 
knowing was that railroad bridge built within ioo feet 
of it, where I worked on Pearl Street, the Pennsylvania 
Railroad built a bridge and their abutment was in ioo 
or 75 feet of it. I saw what they had used for their 
foundation.

Q. What was that?
A. One abutment used piling and one no piling. 

The abutments were much similar and more loads.
Q. What did that indicate?
A. That would indicate there would be no piling. 20
Q. No piling on Broad Street?
A. Yes, sir;, that would indicate there would be no 

piling for my structure.

By Mr. Backes:

Q. On both bridges?
A. The Broad Street job where the railroad bridge 

was constructed in the meantime. 30

Mr. Davis: My reasons are that he has not shown 
that he has performed—in fact, it is admitted that he has 
not performed; and in the second place, that he has
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failed to show any reason excusing the performance of 
it, or that the county of Burlington has in any wise 
made it impossible of performance.

Now there are just two or three things that it would 
seem to me are necessary to bear in mind. These speci­
fications are made a part of the contract itself. The 
first paragraph in plaintiff’s specifications says: “The 
work shall be constructed according to these plans and 

^  specifications, both of which shall be considered part of 
the contract. They contemplate a complete structure, 
and any error or omission in plans or specifications shall 
not release the contractor from building a structure com­
plete.” Now that it seems to me is as plain as the 
English language can make it that what he is bidding on 
is a completed structure. If the plans and specifications 
are deficient in any material, in any matter, they are not 
to alter or to abridge his obligation to erect a completed 
structure. It js a completed structure, not merely the 
construction according to the plans and specifications, 

20 but he must deliver to the county a completed structure.
Now on page 2, dealing with excavations and founda­

tions, which is apparently the gist of this matter, it says: 
“Excavations and foundations. Complete excavations 
for foundations shall be made by the contractor. The 
methods followed for obtaining the foundation shall 
rest generally with the contractor, subject to the 
approval of the engineer.” In other words, there lies 
upon him the duty of making a complete excavation for 
the foundation and to construct a foundation. The 

ou general outlines or methods to be followed by him in 
obtaining this foundation rests with the contractor, but 
subject to the approval of the engineer. So that there 
is clear, it seems to me, reading these two paragraphs 
together, the obligations to lay a foundation, the general 
methods of which rest with the contractor but subject
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nevertheless to the approval of the engineer.
Now Mr. Hennessy has said that he could have laid 

a foundation there of cement, that it was not necessary, * 
not absolutely necessary to have piling, though that was 
the better method. But he was bound to have a founda­
tion. He could have had some other foundation than 
that of piling, but it was the choice, the preferable one. 
Now it is up to him to put a foundation there. If he. 
wants to put a cement foundation all right, but apparent- > 
ly he wants to put a piling foundation, and he had Mr. ^  
Logan’s express consent that he might put in a piling * 
Toundation, and Mr. Logan tells him the dimensions and 
sizes ?f the piling and what the test must be as to 
driving.

The Court: Well, he said that both sides agreed that 
piling was necessary.

Mr. Davis: Yes, and a foundation was necessary . 
under this contract which he has signed and under those 20 
specifications that he had to construct

Now it seems to me to be perfectly clear from these 
two paragraphs of the contract that it is up to him to lay 
a foundation of approved type; the general method is 
with him but to be approved by the engineer.

The Court: What kind of a bridge was this, without 
going into all that detail ?

Mr. Davis: It is a concrete arch bridge, your Honor, 
spanning a small creek.

The Court: A heavy structure, wasn’t it ?

Mr. Davis : Yes.

JetseY
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Mr. Backes: Concrete construction with reinforced 
steel.

The Court: Well, it required a firm foundation.

Mr. Backes: Truly; it required to carry the travel 
over those two very important streets leading out of 
Burlington, and heavy trucks.

The Court: And trolley cars?

Mr. Backes: Yes, and trolley cars. The specifica­
tions require that the completed structure should carry 
a roller weighing at least ten tons.

The Court: Now Mr. Davis, let me take you away 
from the Pearl Street bridge to the Broad Street bridge 
just for the time beihg. We will go back to the Pearl 

, Street bridge.' What is the objection to, the plaintiff’s 
20 claim with respect to the Broad Street bridge?

Mr. Davis: It is testified by the plaintiff himself 
that it was agreed between him and Mr. Logan that he 
should construct the Pearl Street bridge first because 
that bridge had fallen in. The Broad Street bridge was 
still standing and being used, and before he would give 
him his orders to construct the Pearl Street the Broad 
Street bridge had fallen in—I mean he must build the 
Broad Street bridge in order to accommodate that 

30 traffic, so that both bridges should not be down at once. 
Mr. Logan tells me that I misstated the facts, your 
Honor, reversed the order of the bridges. The Pearl 
Street bridge was down; that had fallen in. Now the 
arrangement was between the engineer and Mr. Hen- 
nessy, testified to by Mr. Hennessy, that'Mr. Logan and
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he had agreed that the Pearl Street bridge should be 
first constructed before he should attempt to do any­
thing to the Broad Street bridge. It is necessary, your 
Honor knows, to first remove the old bridge before you 
can attempt to construct a new one; and therefore they 
did not want to shut off all the travel from the city of 
Burlington and they required and agreed that first the 
Pearl Street bridge should be constructed and then the 
order given for the construction of the Broad Street 
bridge. - ■

The Court: Now admitting that to be so, proceed.
Let us see where it leads to.

Mr. Davis: Now in the first place, he never com­
pleted the Pearl Street bridge, therefore his contract so 
far as the giving of the order for the Broad Street bridge 
was contingent upon the Pearl Street bridge.

The Court: Does the contract say so ? 20

Mr. Davis: No, the contract doesn’t say so, but that 
was the agreement. The contract says he shall not begin 
to construct these bridges until he is given notice by the 
engineer to do so. Now they agreed between themselves 
that first they should construct the Pearl Street bridge 
and after that had been done Mr. Logan would give him 
instructions to proceed with the construction and erec­
tion of the Broad Street bridge. But right here, if your 
Honor please, just as soon as he had gone on there a ^  
little while and found out it was necessary to lay this pil­
ing, he has himself testified that he had begun to abandon 
the contracts of these bridges and sell the material. He 
admits he abandoned these contracts and did not propose 
to proceed with them. That is the whole situation.
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What has this man ever done to the Pearl Street bridge? 
Doesn’t his whole conduct evidence the idea clearly that 
he never intended to do anything to the Pearl Street 
bridge? He himself testified that it was impossible for 
him to do it, and that as early as June, 1913, these con­
tracts having been signed-----

Idle Court: Now didn’t he say that he wrote several 
times ?

10

Mr. Davis: Yes, he said that he wrote several 
letters.

The Court: And he tried to get them to give an 
order ?

Mr. Davis: Yes, he testified to that.

The Court: So that they could go on with the Broad 
20 Street job?

Mr. Davis: Yes, he testified to that; but at the same 
time he testified that in June, 1913, long before this ne­
gotiation had been entered, that he had made up his 
mind that it was impossible for him to proceed to the e- 
rection of those bridges and that he determined that it 

• was necessary for him to abandon them. He had corner 
over here with a contractor with a contract in his pocket 
bidding upon the construction of the same bridge that he 

® . insisted should go on, and he was at the same time sell­
ing and had sold the materials and was getting away 
with everything there and clearly evidencing the idea 
that he had abandoned the contract. It seems to me to be 
perfectly clear, and he himself testified that he had'made 
up his mind he couldn’t do it as early as June, 1913.
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(Mr. Backes replies.)

The Court: I understand that counsel for the plain­
tiff concedes that by the terms of the contract, especially 
that portion of it, the plans and specifications, which 
says, “They contemplate a complete structure and any 
error or omission in plans or specifications shall not re­
lease the contractor from building a structure complete,” 
counsel for the plaintiff concedes that the plaintiff was 
bound to build that bridge, even with piling if necessary,  ̂
and that he stood ready to do so, and that the proof fails 
to show any abandonment or refusal on his part. Now,
Mr. Davis, address your remarks to the single question 
in the case whether or not the facts as they now stand 
show an abandonment of the contract by the plaintiff or 
an unwillingness on his part to go on with his contract.

Mr. Davis: The only thing that Mr. Backes has al­
leged is the fact that Mr. Logan did not give him the 
plans for the driving of the piling. Now you can search 20 
the contract and specifications from beginning to end and 
you will find that there is not a single word in the speci­
fications or contract which requires Mr. Logan to do it. 
With regard to the foundation it says “ that the method 
generally shall rest with the contractor, subject to the 
supervision of the architect.”

Now under date of April 5th, your Honor will re­
member that the testimony is that a test pile had been 
driven under the inspection of Mr. Logan. Now Mr. Lo­
gan is called upon to determine what size the foundation 30 
must be laid there and what should be its character. He 
writes to Mr. Hennessy: “Dear Sir: Record of test pile: 
weight of hammer 2175 lbs.; penetration, 18 feet; pene­
tration under last twenty blows, l/ 2 inch per blow; fall of 
hammer, 22 feet. You have my approval to drive 14



84 Motion for Nonsuit.

in ch  p ile s  n o t  le s s  th a n  2  fe e t  6  in ch es  o r  m o re  than  3  

fe e t  cen te r  to  cen ter . P i le s  to  be d r iv e n  u n d er  m y  super­
v is io n .”

N o w  w h a t  m o r e  p la in  an d  e x p lic it  c o u ld  h e a sk  for  
th a n  th a t, w h e n  h e  h a d  h is  p e r m iss io n  to  d r iv e  p iles  and  
to  be d r iv e n  a c c o r d in g  to  th is  te s t  p ile  an d  to  be driven  
n o t  le s s  th a n  2  f e e t  6  in ch es  cen ters , ap art, n o r  m o re  than  
3  fe e t , a n d  to  d r iv e  th e m  th e r e ?  N o w  M r. B a ck es  has 
th e  te m e r ity  t o  sa y  to  y o u r  H o n o r  th a t M r. H e n n essy  
w a s  a lw a y s  re a d y  a n d  w ill in g . N o w  is  th e re  a  s in g le  bit 
o f  te s t im o n y  in  th is  c a se  th a t  e v e r  a n o th e r  s in g le  p ile  w as  
b r o u g h t u p o n  th e se  p r e m ise s  to  be d r iv e n ?  N o w  h e says  
M r. L o g a n  w a s  to  b la m e fo r  a ll o f  th a t. W h a t  w a s  Mr. 
L o g a n  to  d o ?  H e  w a s  th e re  to  see  th a t  th e  p ile s  w ere  
d r iv e n  c o r re c tly . H e  co u ld  n o t  be th e re  u n til th e y  w ere  
o n  th e  p rem ise s . A n d  th a t is  e x a c t ly  w h a t  happened  
h ere . H e n n e s s y  h a d  n o  m o r e  in te n t io n  o f  co m p letin g  
th is  co n tra c t  th a n  o f  f ly in g  th r o u g h  th e  m o o n  ; and at 
th is  t im e  h e  w a s  s e ll in g  e v e r y th in g  h e  h ad , g e tt in g  rid 

2 0  o f  it.

(M r . B a c k e s  r e p lie s .)

%
T h e  C o u r t : G e n tle m e n , I a m  in c lin e d  to  d en y  th is  

m o tio n  a t th is  t im e . T h e  m o tio n  m a y  be ren ew ed  at the  

co n c lu s io n  o f  th e  w h o le  case .

(O b je c t io n  n o te d  fo r  d e fe n d a n t  a s  g ro u n d  o f  ap peal.)
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D E F E N D A N T ’ S  T E S T I M O N Y

Arthur E . S mith/  sw o rn  fo r  d efen d a n t.

D irect E x a m in a tio n  b y  M r. D a v i s :

Q . M r. S m ith , 3rou  a re  a g e n e ra l c o n tra c to r?
A . I am .

Q; W ith  y o u r  offices w h e re  ?

A . P la in fie ld , N e w  J ersey .

Q . Y o u  a re  a g ra d u a te  o f  w h a t in stitu tio n  o f  le a rn ­
ing?

A . R u tg e rs  C o lleg e .

Q . A s  an e n g in e e r?

A . Y e s .

Q . W h a t  y e a r  ?

A. 1903.
Q . A n d  y o u  h a v e  fo llo w e d  th a t p ro fe ss io n  e v e r  

since ?

A . E v e r  since. 20

Q . H a v e  y o u  in y o u r  busin ess b u ilt r e in fo rc e d  co n ­
crete1 b r id g e s?

A . I h ave.

Q . D id  y o u  o b ta in  a  co n tra ct fro m  the co u n ty  o f  

B u rlin gton  to  co n stru ct a  b r id g e  o v e r  th e A s s isc u n k  
Creek at B u r lin g to n ?

A . I did.

Q , A n d  w h a t w a s  th e  c o n tra ct p r ic e ?
A . $ 14 4 4 4 .

30
M r. P a lm e r : I o b je c t u n less it is p ro v e n  th at it is the 

same id en tical b rid g e.

Q. Is  it su b sta n tia lly  th e  sam e b rid g e  as o u tlin ed  in 

this p lan  h e r e ? ( P la n  sh o w n  w itn e s s .)
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M r. P a lm e r :  I t  m u st  be sh o w n  th a t th is  is  th e  id en ­
t ica l s itu a tio n . T h is  is  a r e a d v e r t ise m e n t , a n o th er  con ­

tra c t, a n o th e r  b r id g e  e n tire ly .

T h e  C o u r t : O h ,- I  sa y  it h a s  g o t  to  be p ra ctica lly  the  

sa m e b r id g e .

A . P r a c t ic a lly  th e  sam e.
O . N o w  w h a t  w a s  th e  c o n tra c t  p r ice  o f  th e  con-

1 0  s tru c t io n  o f  th is  b r id g e?

M r. P a lm e r :  I o b je c t , b eca u se  th e  te s t im o n y  h as not 

d isc lo se d  th a t it is  th e  sa m e b r id g e .

M r. D a v is :  Pie* sa y s  p r a c tic a lly  th e  sa m e b rid ge.

M r. P a lm e r : T h a t  d o e sn ’t a n sw e r  th e  p ro p o s it io n  at 

all.

2 0  T h e  C o u r t:  W h a t  is  th e  s ig n if ica n ce  o f  th a t  te s t i­

m o n y ?

M r. D a v i s : T h e  s ig n if ic a n c e  is  t h i s : to  sh o w  th at all 
th is  tw e n ty  p er  ce n t p ro fit  th a t th is  g e n t le m a n  w a s  g o in g  

to  m a k e  is  in  h is  h ea d .

T h e  C o u r t:  W e ll ,  i f  it  is  p ra c tic a lly  th e  sam e let us  
see  w h a t  th e  d iffe r e n c e  is. Y o u  w ill  h a v e  th e  r ig h t under
c r o s s -e x a m in a tio n  to  sh o w  th e  d iffer en ce .

30
M r. P a lm e r : B u t  th is  w itn e s s  c a n n o t  be p erm itted  

u n d er  a n y  p r o p o s it io n  to  g o  o n  th e  sta n d  a n d  sa y  that a 
th in g  is  p r a c t ic a lly  th e  sa m e a n d  th e n  g iv e  th e  figures

T h e  C o u r t:  S h o w  th e  k in d  o f  b r id g e  th a t y o u  built
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w ith, r e fere n c e  to  th e  o th e r  b r id g e  th a t M r. H e n n e s s y  
con tracted  to  b u ild , w h a t  d iffer en ce  i f  a n y  th e re  w a s.

M r. D a v i s : H e  sa y s  it  w a s  su b sta n tia lly  th e  sam e.

T h e  C o u r t : I k n o w  h e  sa y s  su b sta n tia lly  th e  sam e.

Q. W h a t  d iffe r e n c e  w a s  th ere , M r. S m ith ?
A . T h e  s im ila r ity  is  in  th e  fin ish ed  d es ig n . T h e  

span is th e  sa m e, th e  r ise  is  th e  s a m e ; th e  d e ta ils  w er e  n o t 1 0  

on the p lan  th a t y o u  ju s t  su b m itte d  to  m e.
Q. .W e ll ,  th is  w a s  th e  p lan  th a t w a s  su b m itte d  w ith  

the p rop osa l.

M r. P a lm e r :  I o b je c t . T h is  w itn e s s  is  n o t  q u a lified  
to  ex p re ss  an  o p in io n  a s  to  th at.

B y  th e  C o u r t :

Q. H a v e  y o u  seen  th e  p la n s  a n d  sp ec ifica tio n s  o f  th e  2 0  

bridge th a t M r; H e n n e s s y  co n tra c te d  fo r ?
A . T h e  o r ig in a l p la n s?
Q. Y es .
A . I n ev er  sa w  th em .

Q. T h e n  h o w  can  y o u  sa y  th a t y o u r  b r id g e  is  p ra c ti­
cally  th e  sa m e?

A . H e  ju s t  su b m itte d  th em  to  m e.

M r. P a lm e r : H e  ju s t  sa id  th a t h e  h a d  n e v e r  seen  th e  
orig inal p lan s an d  sp ec ifica tio n s , h e  h ad  m e r e ly  seen  th e  ^  
profile w h ich  is  a tta c h e d  to  th e  co n tra ct.

B y  M r. D a v is :

Q- M r. S m ith , d o e s  th e  p la n  th a t w a s  su b m itte d  w ith
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th e  p ro p o sa l a n d  c o n s t itu te  th e  p la n s , to g e th e r  w ith  the  
sp ec ifica tio n  o f  th e  b r id g e  in  q u e stio n , is  th a t  su b stan ­
t ia lly  th e  sa m e a s  th e  b r id g e  th a t y o u  c o n tra c te d  fo r  or  

n o t?

( P la n s  sh o w  w itn e s s .)

M r. P a lm e r :  I o b je c t . A ll  th a t  is  sh o w n  on  that 

p a p er  is  a  p ro file  o r  p ic tu re .
10

T h e  C o u r t:  T h e  c a se  c a n n o t be f in ish e d  to d a y  and  I 
in te n d  to  a d jo u r n  in  a  f e w  'm in u te s  a n d  co m e back  

M o n d a y .

M r. D a v is :  I w a n te d  M r. S m ith  to  be e x c u s e d  i f  he 
/ co u ld , b eca u se  h e  is  fr o m  P la in fie ld  a n d  in  b u s in ess  and  

it  is  a t a  g r e a t  sa cr ifice  th a t  h e  is  h ere .

T h e  C o u r t : I c a n ’t h e lp  th a t. I th in k  th a t it  is  on ly  
2 Q fa ir  to  th is  ju r y  th a t h e  sh o u ld  ta k e  th e  p la n s  an d  sp eci­

f ica tio n s  o f  M r. H e n n e s s y ’s c o n tra c t  a n d  h is  o w n , so  
th a t  h e  ca n  in te ll ig e n t ly  p o in t  o u t i f  th e re  is  a n y  m ateria l 
d ifferen ce .

M r. D a v i s : L e t  m e  sta te  to  y o u r  H o n o r  a m in u te  that 
th e  p lan  th a t M r. B a c k e s  sh o w e d  y o u  h ere  is  a  fab r ica ­
t io n  o f  M r. H e n n e s s y ’s. T h e  B o a r d  o f  F r e e h o ld e r s  has  
n o th in g  to  d o  w ith  th a t. H e r e  is  th e  o n ly  p lan  th a t they  
su b m it. T h e  d e ta il o f  it  is  w o r k e d  o u t b y  M r. H e n n e ssy  

3 0  a n d  th a t is  th e  th in g  M r. B a c k e s  h a s -b e e n  a r g u in g  w ith , 
th a t  sh o w s  th e  d ep th  o f  th e  fo u n d a tio n .

T h e  C o u r t:  N o ,  I th in k  I u n d er sta n d  th e  situ a tion . 
M r. H e n n e s s y  m a d e  a  c o n tra c t  w h ic h  r e fe r s  to  p lan s and  

sp ec ifica tio n s .
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M r. D a v i s : A n d  th e se  a re  th e  o n e s  h ere .

T h e  C o u r t : T h is  g e n t le m a n  m a d e  a  co n tra c t  an d  e v i­
d en tly  h is  c o n tra c t  r e fe r s  to  p la n s  a n d  sp ec ifica tio n s . 
T ak e th e  tw o  an d  th e n  le t  u s  k n o w  th e  d iffer en ce  th e re  is* 
in the jo b  w h ic h  y o u  g o t  a n d  th e  jo b  w h ic h  M r. H e n -  
n essy  w a s  to  d o . Y o u  u n d er sta n d  w h a t  I a m  ta lk in g  
about ?

Q. H o w  lo n g  w o u ld  it ta k e  y o u  to  d o  it?  /
A . I t  w o u ld n ’t ta k e  v e r y  lo n g , a  f e w  m in u te s ;  i f  y o u  

•had th e  o th e r  p la n s  h ere  I co u ld  p o in t  it  o u t. I a m  v e r y  
fam ilia r  w ith  th e  o th e r  p lan s.

Q . A r e  y o u  fa m ilia r  w ith  th e  p la n s  o f  y o u r  b r id g e?
A . I am .

Q . W ith o u t  r e fe r e n c e  to  th a t  b e fo r e  y o u ?  I m ea n  
cou ld  y o u  co m p a re  th e m  w ith o u t  h a v in g  y o u r  p la n s  
b efo re  y o u ?  ,

A . Y e s .

Q . W e ll ,  th e n  ,lo o k  a t th a t  an d  s ta te  th e  d iffer en ce . 2 0

A . T h is  is  ju s t  a  g en er a l p lan . T h e r e  a re  n o  d e ta ils  
on th is  p lan .

Q . N o , th is  is  th e  p la n  th a t is  o ffe re d , th e  sa fne a s  - 
it w a s o ffe re d  h ere .

A . T h e  g e n e r a l o u tlin e  o f  th is  b r id g e  is  a lm o st  
id en tica l w ith  t h e .o n e  th a t I b u ilt. T h e  sp an  o f  th e  
bridge, th a t is , th e  c lea r  sp an  o f  th e  w a te r w a y  o p en in g ,  
is ex a c t ly  th e  sa m e. T h e  w id th  o f  th e  b r id g e  is  th e  sa m e, 
the r ise  o f  th e  arch  is  th e  sa m e. T h e r e  is  n o  d ep th  o f  
fo u n d a tio n  sh o w n  o n  th is  b u t th e re  w a s  o n  m in e . T h e  ^ 0  
plans I h a d  w e r e  d e ta il p la n s  a n d  sh o w e d  p il in g  u n d er  
fo u n d a tio n s.

B y  M r. P a lm e r  :
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O . M a y  I a sk  w h e r e  y o u  g o t  th o se  d e ta il p lan s?
A . I g o t  th em  fr o m  th e  c o u n ty  en g in ee r .

M r. P a lm e r :  T h e n  I o b je c t  to  th e  w itn e s s  t e s t ify in g  
u n le ss  h e u sed  d e ta il p la n s  s im ila r  to  th e  o n e s  in v o lv ed  in  
M r. H e n n e s s y ’s co n tra ct.
\

B y  th e  C o u r t:

1 0  Q . Y o u  h a d  p il in g  u n d er  y o u r  jo b ?
A . Y e s . ..
Q . H o w  m u ch  m o re  d id  th a t m a k e  th e  w o rk  cost, if  

y o u  rem em b er?  W e ll ,  w a s  th e  jo b  p ra c tic a lly  th e  sam e  
excepting^  th e  p il in g  ?

A . P r a c t ic a lly  th e  sam e. T h e r ^  w a s  o n e  d ifferen ce , 
th a t  o n e  a b u tm en t e x te n d e d  fu r th er  back.

O . W a s  it  b u ilt o f  th e  sa m e m a te r ia l?
A . B u ilt  o f  th e  sa m e m a ter ia l.
O . T h e  sa m e w o r k m a n sh ip ?

o n  A . T h e  sa m e  w o rk m a n sh ip .
O . T h e  sa m e s iz e ?
A . E x a c t ly  th e  sa m e s ize .
O . A n d  w h a t  w a s  th e  d iffe r e n c e ?
A . T h e  d iffe r e n c e  w a s  in  th e  fo u n d a tio n .
Q . A n d  h o w  m u ch  w a s  th e  c o s t  o f  th a t?
A . I d o n ’t k n o w  w h a t  w a s  c o n tem p la te d  in  th e  o r ig i­

n a l p la n s, I co u ld  te ll  y o u  th e  a p p r o x im a te  c o s t  o f  the  
p ilin g  d r iv e n  in  p lace .

Q . A l l  r ig h t. D o  th a t.
3 0  A . A b o u t  $  1 8 0 0  ̂ $ 2 0 0 0 .

B y  M r. D a v i s :

Q . A n d  th e  c o n tra c t  p r ice  o f  y o u r  stru ctu re  w as  
w h a t?
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M r. P a lm e r : I o b je c t . N o w  th is  w itn e s s  h a s  te s t if ied  
and it is  p e r fe c t ly  e v id e n t  th a t  fo r  h im  to  fo r m  a c o m ­
p arison  o f  th e  tw o  b r id g e s  h e m u st h a v e  so m e th in g  m o re  
than a m ere  p ro file  m a p ; h e  m u st h a v e , a s  a n y  e n g in e e r  
w ou ld  h a v e  to  e x p r e s s  an  o p in io n  fr o m  th a t s itu a tio n , th e  
d eta il p la n s  in  o rd er  to  d o  th a t.

T h e  C o u r t : I w ill  g iv e  h im  a n  o p p o r tu n ity . B e  h ere  
M o n d a y  m o r n in g  a n d  in  th e  m e a n tim e  m a k e  a n  e x a m in a ­
tion . ^

M r. B a c k e s :  T h e  d e ta il p la n s  fr o m  th e  c o u n ty  en ­
g in eer’s o ffice , h o w e v e r , ca m e to  th is  m a n  in  th is  b u n d le
that th is  m a n  jia s h ere .I t

M r. D a v is :  O h , th is  w a s  H e n n e s s y ’s d e ta ils , n o t  th e  
cou n ty  e n g ip e e r ’s.

T h e  C ou rt : Y o u  w o rk  it o u t y o u r  o w n  w a y  b ut d o  
all y o u  can . T h is  ju r y  is  en t it le d  to  k n o w  fr o m  y o u , an d  2 0  

you  ap pear to  be an  in te llig e n t  m a n , w h a t  d iffer en ce  
there w a s  b e tw e e n  th o se  tw o  b r id g es  in  e v e r y  resp ect.

D r . H ugh Lejambre, sworn for defendant.

D irec t E x a m in a tio n  b y  M r. D a v j s :

Q. D r . L e ja m b re , y o u  w e r e  a  m em b er  o f  th e  sm a ll ^ 0  
B oard  o f  F r e e h o ld e r s ?

A . Y e s , sir . ,
Q . D o  y o u  k n o w  P a tr ic k  A . H e n n e s s y  ?
A . Y e s , sir .
Q . W e r e  y o u  a  m em b e r  o f  th e  sm a ll B o a r d  o f  F r e e -
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h o ld e r s  a t th e  t im e  th a t th e  c o n tr o v e r sy  b e tw e en  the  
B o a r d  o f  F r e e h o ld e r s  a n d  M r. H e n n e s s y  to o k  p la ce  w ith  
resp ect to  th e  b u ild in g  o f  th e  P e a r l S tr e e t  b r id g e?

A . Y e s ,  sir .
Q . H o w  m a n y  t im e s  d id  y o u  see  M r. H e n n e ss y ?
A . W e ll ,  I c o u ld n ’t  e n u m e ra te  th em . S o  m a n y  tim es  

I c o u ld n ’t en u m e ra te  th em .
Q . W ill  y o u  b e g in  a t  th e  first t im e , i f  y o u  p lease , 

a n d  g o  fo r w a r d  a s  w e ll a s  y o u  ca n ?
A . W e ll ,  it  w a s  a  g r e a t  c o n te n tio n — th e  w h o le  

B o a r d , a s  I u n d er sta n d --------

(O b je c te d  t o .)

T h e  C o u r t : S tr ik e  o u t th e  co n te n tio n .

Q . J u s t  te ll  a b o u t y o u r  co n v e r sa t io n .

B y  T h e  C o u r t :

20
Q . L e t  m e  a sk  y o u  a  q u e s t io n : h o w  m a n y  m em bers  

a re  th e re  in  th e  n e w  B o a r d ?
A . T h e  sm a ll B o a r d  w a s  five.
Q . W e ll ,  g o  a h ea d .
A . T h e  w h o le  th in g  ca m e fr o m  th is——

(O b je c te d  t o .)

B y  M r. D a v i s :
30

Q . N o , I am  a sk in g  y o u , D o c to r , w h e n  w a s  th e  first 
m e e tin g ?

A . T h e  first m e e t in g  w e  h ad  w ith  M r. H e n n e ss y  I 
n o tif ie d  th e  c lerk — I w a s  r in g le a d e r  in  th is  b u s in ess --------
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(O b je c te d  t o .)

M r. P a lm e r : N o w  y o u  h a v e  se n se  e n o u g h  to  k n o w ,
M r. L e ja m b re , th a t  w h e n  an  o b je c t io n  is  m a d e  y o u  
should  stop .

A . I b eg  y o u r  p a rd o n .
Q. I am  a sk in g , D o c to r , th e  first t im e  th a t M r. H e n -  

n essy  ca m e b e fo r e  y o u  o r  y o u  h a d  a  c o n v e r sa t io n  w ith  
him  w a s  w h e n , a s  n ea r  a s  y o u  can  te ll?  ^

A . T h e  2 n d  o f  J a n u a r y .

Q- I 9 r3?
A . 1 9 1 3 .

Q . N o w  th e  B o a r d  m et w h e n ?
A . T h e  2 n d  o f  J a n u a r y . W h e n  w e  h a d  a  c o n v e r s a ­

t io n /  Y o u  a sk ed  m e  fo r  th e  c o n v er sa tio n . W e  m et h im  
on the 8 th  o f  J a n u a r y  b y  a p p o in tm en t.

B y  T h e  C o u r t :

20
Q. T h e  w h o le  B o a r d ?
A . Y e s , sir.

B y  M r. D a v i s :

Q. W h e r e  ?
A . In  th e  c o l le c to r ’s o ffice.

B y  T h e  C o u r t :
30

Q. A n d  th e  c o l le c to r ’s o ffice, is  th a t  w h e r e  th e  B o a r d  
o f  F r e eh o ld ers  m ee t?

A . Y es .

Q . Y o u  m ea n  th e  c o u n ty  c o l le c to r ’s o ffice  a t M o u n t  
H o lly ?
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A . R ig h t  h ere , y es .
Q . W h e r e  th e  B o a r d  m e e ts?
A . Y es!

B y  M r. D a v iS :

Q . W h a t  c o n v e r sa t io n  to o k  p la ce  th e re  b e tw e en  the  
B o a r d  an d  M r. H e n n e s s y  w ith  resp ec t to  th is  P ear l 
S tr e e t  a n d  B r o a d  S tr e e t  b r id g e , i f  a n y th in g ?

M r. P a lm e r :  I o b je c t . T h e  o n ly  co m p eten t te s t i­
m o n y  o f  w h a t  to o k  p la ce  a t th a t  m e e t in g  is  th e  m in u tes  
t>f th a t  m ee tin g .

T h e  C o u r t : I th in k  y o u  ca n  sh o w  a n y th in g  th a t Mr. 
P len n es^ y  sa id  to  th e  B o a rd .

M r. P a lm e r :  M a y  I h a v e  an  e x c e p t io n ?

20 T h e  C o u r t:  H e  is  c h a n g in g  th e  fo r m  o f  th e  q u estion  
Y o u  m a y  sh o w  a n y th in g  th a t M r. H e n n e s s y  sa id  on  that 
o c c a s io n  to  th e  B o a r d . O f  co u r se  w h e n  th e y  a ct they  
a ct b y  r e so lu tio n .

M r. D a v is  :> B u t  I am  sp ea k in g  n o w , n o t  to  sh o w  any  
fo r m a l a c t io n  ta k en  b y  th e  B o a r d  b u t to  sh o w  P len- 
n e s s v ’s  a tt itu d e  w ith  resp ec t to  th e  co m p le t io n  o f  th is  
co n tra c t.

3 0  T h e  C o u r t:  I sa y  I am  a llo w in g  y o u  to  sh o w  that.

M r. P a lm e r  : T h e r e  is  a fu r th e r  o b je c t io n , th a t they  
w e r e  a n y h o w  in  a  fo r m a l s e s s io n  o f  th e  B o a r d  o f  F re e ­
h o ld e r s , an d  th e  o n ly  co m p eten t te s t im o n y  o f  w h a t took  
p la ce  a t th a t  m e e t in g  is  th e  m in u te s  o f  th a t  m ee tin g , not
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th is  m a n ’s r e co lle c tio n  o f  so m e th in g  th a t h a p p en ed  fo u r  
years a g o .

(O b je c t io n  o v e r r u le d .)

(O b je c t io n  n o te d  fo r  p la in tif f  a s  g r o u n d  o f  a p p e a l.)

T h e  C o u r t:  Y o u  are a llo w e d  n o w  to  sh o w  w h a t  M r. 
H e n n e ssy  sa id  to  y o u , to  y o u r  B o a rd , to  th e  B o a r d  th ere  
on th at J a n u a r y  day..

A . T h a t  h e  w a n ted  c o m p e n sa tio n  fo r  p u ttin g  d o w n  
ex tra  p ilin g .

Q. A t  th e  P e a r l S tr e e t  b r id g e  ?
A . A t  th e  P e a r l S tr e e t  b r id g e .
Q. W h a t  w as. sa id  b y  a n y  m em b ers  o f  th e  B o a rd  

w ith  resp ect th e r e to  i f  a n y th in g ?

(O b je c te d  t o .)

A , C an  I h a v e  a  r ig h t to  sa y  w h a t  I sa id  ?

T h e  C o u r t : N o .

M r. D a v i s : I t  se em s to  m e, y o u r  H o n o r , I a m  e n ­
titled  to  th e  w h o le  co n v e r sa t io n .

T h e  C o u r t : N o .

Q. W a s  th ere  .a n y th in g  fu r th e r  th a t M r. H e n n e s s y  
said ?

A . H e  w a n te d  co m p e n sa tio n  fo r  it.
Q. T h a t  w a s  o n  th e  8 th  o f  T anuarv?
A . Y e s .

10

20

30
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M r. P a lm e r : I o b je c t  to  th is  te s t im o n y .

Q . D id  y o u  h a v e  a n y  fu r th e r  c o n v e r sa t io n  w ith  h im ?

M r. P a lm e r : F o r  th e  sa m e re a so n s  g iv e n  b efo re .

T h e  W it n e s s : A t  w h a t  t im e  ?

Q . Y o u  h a v e  to ld  m e  a ll th a t  to o k  p la ce  on  th e  8th  

o f  T anuarv, h a v e n ’t v o u ?
A . Y e s .
Q . A l l  th a t  h e  sa id  ?
A . Y e s , T h e r e  w a s  a  g r e a t  d ea l m o r e  h e  sa id , but 

M r. P a lm e r  o b je c ts  to  it  o n  th e  c o n d it io n  th a t it  w as  
h e a r sa y  e v id e n c e . I sa id  to  M r. H e n n e s s y  m y s e lf— —

(O b je c te d  t o .)

T h e  C o u r t : S tr ik e  th a t ou t.

20
Q . H is  H o n o r  sa id  th a t y o u  c a n ’t sa y  w h a t  y o u  said  

to  H e n n e ss y .
A . T h a t  h e  w o u ld  n o t  d o  th e  jo b  u p til h e  g o t  paid  

fo r  th e  e x tr a — h e w o u ld  be a t a  lo s s  b y  d o in g  it.
Q . D id  h e  sa y  w h e th e r  o r  n o t h e  w o u ld  p er fo r m  the  

co n tra c t  ?

( O b je c te d  to  a s  le a d in g .)

Q . W h a t  d id  h e  sa y  i f  a n y th in g  in  re sp ec t to  h is  w ill­
in g n e s s  to  p e r fo r m  th is  co n tra c t?

A . H e  n e v e r  h a d  a n y  w ill in g n e s s  to  co m m en ce  at all.

M r. P a lm e r : I a sk  th a t th a t  a n sw e r  be str ick en  out.
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T h e  C o u r t:  T h a t  w ill  be s tr ick en  o u t.

Q . W h a t  d id  H e n n e s s y  sa y  w ith  re sp ec t to  it?
A . H e  sa id  n o , th a t  h e  c o u ld n ’t a ffo r d  it.

B y  T h e  C o u r t:

Q. C o u ld n ’t a ffo r d  w h a t?
A . T o  p u t in  th e  p ilin g .

10
B y  M r. D a v i s :

Q. D o  y o u  rem em b er  a n y th in g  e lse  th a t  h e  sa id  a t  
that t im e  th e re ?

M r. P a lm e r :  M a y  I h a v e  a n  e x c e p tio n  to  a ll o f  th is  
co n v ersa tio n , w ith o u t  a sk in g  it sp ec ifica lly  to  ea ch  q u e s­
tion?

T h e  C o u r t:  Y e s .

(O b je c t io n  n o te d  fo r  p la in tif f  a s  g r o u n d  o f  a p p e a l.)

A . N o t  a t th a t  t im e  b u t it  w a s  a n o th er  m ee tin g .
Q . N o w  w h e n  w a s  th a t o th e r  m e e tin g ?

B y  T h e  C o u r t:

20

Q. W a s  th a t J a n u a r y , 1 9 1 3 ?
A . Y e s , J a n u a r y , 1 9 1 3 .

B y  M r. D a v i s :

Q. W e ll, w h e n  w a s  th e  n e x t  m e e tin g ?
A . I th in k  in  J u ly . T h e  m in u te s  w ill  sh o w  in  J u ly , 

June or  J u ly ;  J u n e  m a y b e . M a y b e  it  w a s  Ju n e .
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Q . W a s  M r. H e n n e s s y  b e fo r e  y o u ?
A . M r. H e n n e s s y  ca m e b e fo r e  u s an d  w e  to ld  h im  to  

g o  o n  w ith  th e  w o rk .

M r. P a lm e r : I m o v e  th a t th a t  be str ic k e n  ou t.

T h e  C o u r t : S tr ik e  it  ou t.

Q . W a s  th e  w h o le  B o a r d  th e re  ?
1 0  A . Y e s .

Q . W a s  th e re  a n y  a c t io n  ta k en  w ith  resp ec t to  an y­
th in g  th a t w a s  sa id  to  h im  ?

A . T d ld  h im  to  g o  o n  w ith  th e  w o rk .

M r. P a lm e r :  I a sk  th a t th a t  be s tr ick en  ou t.

B y  T h e  C o u r t :

Q . I s  th e re  a  m in u te  to  th a t  e f fe c t?
2 0  A . I d id n ’t b r in g  m y  m in u te s  w ith  m e.

Q . Y o u  w e r e  n o t  c lerk  o f  th e  B o a r d , w er e  y o u ?
A . N o , s ir ;  M r. H a w k in s  w a s , a n d  I h a v e  th e  m in ­

u te s  b eca u se  h e  g a v e  u s  a ll a  co p y  o f  th e  m in u tes  o f  
e v e r y  m e e tin g , b u t I d id n ’t b r in g  th e m  th is  t im e .

O . W h a t  d id  M r. H e n n e s s y  sa y  a t th a t  m e e tin g  if  
h e sa id  a n y th in g ?

A . T h e  sa m e c o n te n tio n s  h e  sa id  a t th e  J a n u a ry  8 th  
m e e tin g .

Q . W h a t  w e r e  th e y ?
3 0  A . T h a t  h e w a n te d  e x tr a  c o m p e n sa tio n  o f  $ 1 , 8 0 0  for  

p u ttin g  th e  p il in g  d o w n .

B y  M r. D a v i s :■ /

Q . W h a t  d id  h e  sa y  w ith  resp ec t to  d o in g  th e  w ork
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w ith o u t c o m p en sa tio n  i f  a n y th in g ?

A . D id n ’t sa y  a n y th in g  at* a ll a s  to  th a t. H e  sa id —  
oh, at th e  la s t  m e e t in g  w e  h ad , th en  h e w a s  n o t su re— —

B y  M r. P a lm e r :

Q. W h e n  iv a s  th is; D o c to r ?

A . J u n e  o r  J u ly . W e  h ad  a n o th e r  m e e t in g  p r io r  to  
his t im e  e x p ir in g , o f  th e  lim it  o f  th e  t im e / th en  w e  m et  
him  and  h e ca m e up  th e re  an d  ta lk e d  w ith  m e  in  B o r d e n - 1 0  

tow n .

Q. N o w  y o u  a re  m ix in g  y o u r  c o n v e r sa t io n  w ith  h im  
in d iv id u a lly  w ith  th is  b o a rd  m e e tin g . K e ep  th e m  sep a r­
ate.

A . H e  w a s  an  in d iv id u a l th en  w h e n  h e w a s  a t  th e  
board m ee tin g , b eca u se  h e w e n t  a ro u n d  to  a lls  o f  u s.

Q. W e ll, th e  b oard  w a s  th e r e ,,w a s n ’t it?
A . Y e s , a t th a t  t im e , h ere  a t th e  C o lle c to r ’s office.
Q. H a v e  y o u  to ld  w h a t  h e sa id , w h e th e r  h e  w o u ld  g o

on w ith  th e  jo b  o r  n o t i f  h e  d id n ’t g e t  it?  2 0

A . N o , h e w o u ld n ’t g o  o n  w ith  th e  jo b .

B y  M r. D a v i s :

Q. I s  th a t  w h a t  h e  sa id  ?
A . Y e s , h e w o u ld n ’t g o  o n  w ith  th e  jo b .
Q. D id  y o u  h a v e  a ta lk  w ith  h im  in  B o r d e n to w n  ?
A . Y e s , sir .

Q. A n d  w h e r e  w a s  th a t, D o c to r ?

A . A t  th e  B o r d e n to w n  H o u s e . I w a s  g o in g  in  an  
au tom obile  an d  h e  w a s  s it t in g  a t th e  curb . H e  w a s  s it-  
ting  qii th e  h o rse b lo c k  o n  th e  cu rb  th ere .

Q- A t  th a t  t im e  d id  y o u  sa y  to  h im  th a t h e  sh o u ld  
proceed w ith  th e  w o r k ?
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(O b je c te d  t o .)

M r. D a v is :  T h a t  is  co n tr a d ic t io n . H e n n e s s y  said  
th e r e  w a s  n o  su ch  th in g  sa id , an d  I la id  th e  fo u n d a tio n .

M r. P a lm e r :  T h e  te s t im o n y  w a s  in co m p e te n t o r i­
g in a lly . I f  it  is  in co m p e te n t o r ig in a lly  a n y  a n sw e r  to  it 

c e r ta in ly  is.

1 0  T h e  C o u r t:  I th in k  it  is  co m p eten t. H e  ca n  sa y  that  

a s  an  in d iv id u a l, a s  a  c it iz en .

M r. P a lm e r :  W h a t, ca n  th e y  c h a r g e  th is  p la in tiff  
w ith  a  s itu a tio n  c o m m u n ica te d  to  h im  a s  an  in d iv id u a l ?

T h e  C o u r t:  G o  ah ead .

Q . W h a t  d id  h e  sa y  to  y o u  ?

2 0  M r. P a lm e r  : T h a t  is  o b je c te d  to  a s  in co m p eten t and  

im m a te r ia l to  th is  is s u e  fr o m  a n y  sta n d p o in t.

T h e  C o u r t:  M r. D a v is ,  h o w  i s - i t  m a te r ia l w h a t he  

sa id  to  th e  D o c to r  ?

M r. D a v is :  I t  a f fe c ts  h is  cred ib ility . I la id  the  
fo u n d a t io n  fo r  th e  im p e a ch m e n t a n d  I am  im p each in g  

h im .

3 0  M r. P a lm e r :  T h e n  th e  o n ly  w a y  to  im p ea ch  th is  w it ­
n e s s  is  to  a sk  th is  w itn e s s  th e  in d e n tic a l q u e stio n  th a t you  

a sk ed  H e n n e s s y .

M r. D a v is  : T h a t  is  w h a t  I am  d o in g .
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T h e  C o u r t : A ffe c t in g  h is  c r e d ib ility  u p o n  a  m a te r ia l  
m atter ?

M r. D a v i s : Y e s .

T h e  C o u r t : P r o c ee d .

Q. D id  y o u  te ll h im  a t th a t t im e  th a t i f  h e  co u ld  n o t  
p erform  th e c o n tra c t  th a t  h e  sh o u ld  th r o w  it up  an d  th a t  
the B o a rd  o f  F r e e h o ld e r s  w o u ld  r e a d v e r t ise ?  -̂ -t)

A . Y e s , sir.

(O b je c t io n  o v er ru le d . O b je c t io n  n o te d  fo r  p la in tif f  
as g rou n d  o f  a p p e a l.)

Q . D id  y o u  sa y  to  h im  a t  th a t  t im e  th a t i f  h e  co u ld  
not carry  o u t th e  co n tra c t  th a t  i f  h e  w o u ld  th r o w  it up  
the B oard  o f  F r e e h o ld e r s  w o u ld  r e a d v e r t ise  ajid  g iv e  
him  an o p p o r tu n ity  to  b id , o r  w o r d s  in  su b sta n ce  to  th a t  
effect ?

■ 20

(O b jec ted  to . O b je c t io n  o v er ru le d . O b je c t io n  n o te d  
for p la in tiff  a s  g r o u n d  o f  a p p e a l.)

A . Y e s , sir .

Q. W h a t d id  h e  sa y  to  y o u  in  reg a rd  to  th a t  ?
A . H e  d id n 't g iv e  m e  a n y  a n sw e r  a t a ll.

T h e  C o u r t: T h e n  h e  d id n ’t d e n y  it. I t  d o e s n ’t d is ­
pute w h a t M r. H e n n e s s y  sa id . 3 q

I
M r. D a v is :  Y e s , h e  sa y s  th a t  h e  n e v e r  sa id  su ch  a 

things th a t h e  d id n ’t see  D r . L e ja m b r e  in  B o r d e n to w n .
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C ro ss  E x a m in a tio n .

B y  M r. P a lm e r  :

Q . D o c to r , w h e n  w a s  th is  m e e t in g  a t B o r d e n to w n ?
A . In  J u n e , th e  m o n th  o f  J u n e . W e ll ,  th e re  w ere  

se v er a l m e e t in g s  in  B o r d e n to w n . I te ll  y o u  th ere  w ere  

m a n y  o f  th e m --------
Q . T h e  ta lk  th a t y o u  h ad .
a . W e ll ,  e v e r y  t im e  it w a s  th e  sa m e ta lk . I t  w a s  the  

sa m e ta lk  o v e r  an d  o v er . E v e r y  t im e  h e  w o u ld  co m e to  

m ee t u s  it  w a s  th e  sa m e sto ry .
Q . T h e r e  w e r e  tw o  m e e t in g s  a t B o r d e n to w n  ?
A . . /N o ,  th e re  w e r e  m o r e  th a n  tw o  m e e t in g s  at B o r­

d en to w n .
Q . T h e r e  w e r e  tw o  t im e s  th a t y o u  h a d  a  ta lk  w ith  

h im  ?
A . N °> th r ee  t im e s .
Q . W h e r e  w a s  it?  ; ■ ,

2 0  A . G en e ra lly  r ig h t  in  fr o n t  o f  th e  B o rd en to w n  

H o u s e .
Q . A n d  w h e n  w e r e  th e y ?
A . T h e y  w e r e  M a y  a n d  J u n e .

(A d jo u r n e d  t ill  M o n d a y , J a n u a r y  8 , 1 9 1 7 , a t 9 4 5  

A . M .)

30
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M t. H o lly ,  N . J ., J a n u a r y  8 , 1 9 1 7 .
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( T r ia l  o f  the cau se resu m ed  a t 9 .45  A .  M .)

JamKS Logan, S w o r n  fo r  d efen d a n t. 

D irect E x a m in a tio n  b y  M r .  D a v i s :

10

Q. M r. L o g a n , y o u  a re  th e C o u n ty  E n g in e e r  ?
A . Y e s , sir.

Q . A n d  y o u  w e re  th e C o u n ty  E n g in e e r  a t th e d ate  o f  

the sig n in g  o f  the co n tra ct b etw een  P a tr ic k  A .  H en n e ssy  

and the B o a rd  o f  F re e h o ld e rs  fo r  th e co n stru ctio n  o f  

B road  S tre e t an d  P e a r l S tre e t  b r id g e s  in B u r lin g to n ?
A . Y e s , sir.

Q. Y o u  w e re  a lso  the e n g in e er at the tim e th e sp e d -  20 
fications w e re  d ra w n  up ?

A . Y e s , sir.

Q. T h e y  a re  y o u r  w o rk , a re  th e y  o r  a re  th e y  n o t ?
A . Y e s , sir.

Q. I sh o w  y o u  E x h ib it  P  2, w h ich  is th e  sp ecifica­

tions and co n tra ct fo r  the b u ild in g  o f  th e B r o a d  S tre e t 

bridge, and l  ca ll y o u r  a tten tio n  to  th e b lu ep rin t a tta ch ed  

thereto, w h ich  p u rp o rts  to  be the p lan  o f  B r o a d  S tre e t 

bridge, and a sk  y o u  i f  th is  w a s  a lso  y o u r  w o rk .

A . Y e s , s ir  ; it w a s. 30
Q- W a s  th is  b lu ep rin t th e o n ly  b lu ep rin t p rep a red  

for the co u n ty  b y  y o u r  office to  use in th is  w o r k  in th e 
construction o f  th is  b r id g e ?

A . Y e s .

Q- N o w  a n o th e r p lan  h as been r e fe r r e d  to  h ere  and
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p ro d u c ed  b y  M r. B a c k e s . I th in k  th e y  ca ll it  a  d eta il 

p lan . W h o s e  w o r k  w a s  th a t?
A . T h a t  w a s  su b m itte d  b y  M r. H e n n e ss y .
Q . N o w  th e  p lan  w h ic h  y o u  p ro d u ce  a n d  w h ich  w as  

a tta c h e d  to  th is  b lu ep r in t, d o e s  it  h a v e  a n y th in g  sh o w in g  
th e  d ep th  o f  th e  fo u n d a t io n  to  be b u ilt  u n d er  th is  b rid ge?

A . N o .
Q . D o e s  it  sh o w  th e  la ck  o f  a  fo u n d a t io n  o r  that a 

fo u n d a t io n  is  n e e d e d  ?
1 0  A . I t  d o e s  n o t  in d ica te  o n  th e  p la n  a n y  d ep th  for  

fo u n d a tio n .
Q . N o w  th e  d e ta il p la n  th a t  w a s  g o t te n  o u t by the  

c o n tr a c to r  w a s  g o tte n  o u t p u rsu a n t to  th e  p la n s  and  the  

sp ec ifica tio n s  ?
A . Y e s .
Q . T h a t  is  h is  w o r k  e n t ir e ly ?

A . Y e s .
O . A n d  d o e s  th e  sa m e th in g  th a t  y o u  h a v e  testified  

to  w ith  re sp ec t to  th e  B r o a d  S tr e e t  b r id g e  p erta in  a lso

2 q to  th e  P e a r l S tr e e t  b r id g e  ?

A . Y e s .
Q . T h e  p la in tif f  in  th is  c a se  w a s  n o tif ie d  to  begin  

w o r k  o n  M a rch  1 7 , 1 9 1 3 ?
A . I n o tif ie d  h im  b y  le tter .
Q . Y e s , th a t  h a s  b een  te s t if ie d  to , th a t  th e  n o tic e  w as  

g iv e n  a t th a t  d ate .

T h e  C o u r t : H e  g o t  it  o n  M a rch  1 8 th .

3 0  M r. D a v is :  , H e  g o t  it  o n  M a rch  1 8 th . T h e  letter  

- w a s  d a te d  M a rch  1 7 th .

T h e  C o u r t:  Y e s .

O . N o w  a t th a t  t im e  o r  a t a n y  t im e  b e fo r e  h ad  there
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been a n y  a g r e e m e n t  a s  to  th e  o rd er  o f  th e  b u ild in g  o f  

those b r id g es  ?
A . M r. H e n n e s s y  a n d  I ta lk e d  th e  m a tter  o v er . 

P earl S tr ee t  b r id g e  w a s  to  be b u ilt  first b eca u se  w e  h ad  

no b rid ge a t P e a r l S tr ee t.
Q . A n d  th e  p u b lic  in  o rd er  to  g e t  in to  B u r lin g to n  

from  th e— I su p p o se  y o u  w o u ld  ca ll it  th e  e a s t ;  th a t  is, 
cro ss in g  A ss is c u n k  C reek — h a d  to  tra v e l w h a t  ro a d s  an d  

cross w h a t b r id g es  ?
A . T h e y  h a d  to  tra v e l th e  R iv e r  R o a d  c r o s s in g  P e a r l  

S treet, th e  B o r d e n to w n -B u r lin g to n  a n d  th e  C o lu m b u s-  
B u rlin g to n  R o a d , c r o s s in g  B r o a d  S tr e e t , a n d  th e  ro a d  
lead in g  fr o m  J a c k so n v ille , w h ic h  c r o s se s  M itc h e ll  

A ven u e .
Q . N o w  th e  ro a d  c r o s s in g  fr o m  J a c k so n v ille  is  m u ch  

to  the ea s t, is  it  n o t, o f  th e  B r o a d  S tr e e t  b r id g e ?  I s n ’t  

that th e  d ir e c t io n ?
A . I t  is  u p stre a m , y e s .
O . A n d  is  in c o n v e n ie n t  fo r  th e  tr a v e l o f  a ll th e  c o u n ­

try  to  th e  ea s t  o f  B u r lin g to n . 2 0
A . Y e s , th e  R iv e r  R o a d , it  is  v e r y  in c o n v e n ie n t  fro m  

the R iv e r  R o a d .
Q. W a s  o r  w a s  n o t  th a t  th e  re a so n  o f  th e  f ix in g  o f  

the ord er  o f  th e  b u ild in g  o f  th e se  b r id g es?
A . T h a t  w a s  th e  rea so n , b eca u se  w e  h a d  n o  b r id g e  a t  

P earl S tr ee t.

B y  T h e  C o u r t :

Q. W a s  th a t  w ith  r e fe r e n c e  to  th e  b u lk  o f  th e  traffic, 
w as th a t th e  p r in c ip a l b r id g e , th e  P e a r l S tr e e t  b r id g e?

A . T h e  tra v e l fr o m  F lo r e n c e  a n d  R o e b lin g  cro sse d  
that b rid ge.
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B y  M r. D a v i s :

Q . C ro ssed  th e  P e a r l S tr e e t  b r id g e?
A . C ro ssed  th e  P e a r l S tr e e t  b r id g e . T h e  travel 

fr o m  C o lu m b u s w o u ld  c r o ss  th e  B r o a d  S tr e e t  bridge.
Q - A n d  B o r d e n to w n  a n d  a ll th r o u g h  th a t w a y , and  

T r e n to n , d o e s  it  n o t  ?
A . Y es , w o u ld  c r o ss  th e  B r o a d  S tr e e t  B r id g e .

B y  T h e  C o u r t :

Q . W e ll ,  th a t  is  th e  b r id g e  th e n  fo r  d u e  n o rth  trave l?  
A . Y e s , th e  tw o  b r id g es  w o u ld  ta k e  th e  d u e north  

tra v e l.

B y  M r. D a v is :

Q . W e ll ,  th e  ro a d  w h ic h  co n n ec ts  w ith  B r o a d  S treet  
b r id g e  is  th e  im p r o v ed  ro a d , is  it  n o t?

2 0  A .  Y e s .
... Q . T h a t  is  a s to n e  ro a d ?

A . I t  is  a c o u n ty  road . I t  is  a g o o d  im p r o v ed  road, 
le a d in g  in to  C o lu m b u s n o rth .

Q . A n d  it  is  th e  m a in  a r te r y  a lo n g  th e  r iv er  from  
C a m d en  to  T r e n to n  a n d  n o rth  ?

A . Y e s .

Q . N o w  th e  P e a r l S tr e e t  b r id g e  a t th a t  t im e— I m ean
th e  ro a d  ea s t  o f  P e a r l S tr e e t— is  w h a t  h is  H o n o r  calls
d u e  n o rth , is  u n im p r o v ed , is  it  n o t?

30 A . Y e s , u n im p r o v e d  to w n sh ip  road .
' O . I t  is  a  to w n sh ip  ro a d  b u t d o e s  c o n n ec t  o r  rath er is 

u sed  b y  th e  tr o lle y  lin e s  o f  th e  P u b lic  S e r v ic e  R a ilw a y  
C o m p a n y  ?

A . Y e s , th e y  p ara lle l.
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B y T h e  C o u r t :

Q. T h e  P e a r l S tr e e t  b r id g e  w a s  a lso  u sed  b y  th e  

tro lley  ?
A . Y es , sir.

B y  M r. D a v i s :

Q. A n d  w h a t  re a so n  i f  a n y  w a s  th e re  fo r  y o u r— I _  
m ean p ractica l re a so n — r e fu s in g  o r  n e g le c t in g  to  g iv e  to  
M r. H e n n e ss y  th e  n o tic e  to  b eg in  th e  B r o a d  S tr ee t  

bridge ?
A . W e  h a d  n o t  co m p le ted  th e  P e a r l S tr e e t  b r id g e .
Q. A n d  th a t w a s  to  a w a it  th e  c o m p le t io n  o f  th e  P ea r l  

S treet b r id g e  ?
A . Y e s .
Q . N o w , M r. L o g a n , d id  M r. H e n n e s s y  e x p r e s s  to  

you  at a ll h is  w ill in g iie s s  to  c o n stru c t  th e  fo u n d a t io n  fo r  
the P ea r l S tr e e t  b r id g e  w ith o u t  c o m p e n sa tio n ?  ,

20
M r. P a lm e r :  I o b je c t . T h e  q u e s tio n  is  n o t  w h a t  h e  

ex p ressed  but w h a t  h e  sa id .

Q. W e ll, w h e n  I sa y  e x p r e s se d  I m ea n  e ith e r  b y  le t­
ter or by m o u th .

M r. P a lm e r :  I t  m u st  be w h a t  w a s  Said o r  w r it te n  to  
him  w ith  re fe r e n c e  to  it.

30
T h e  C o u r t : N o ,  M r. P a lm e r , I th in k  th a t is  a  p ro p er  

question . O f  co u r se  e x p r e s se d  is  a  v e r y  fa m ilia r  term  
and it m ea n s d id  h e  e v e r  sa y  b y  w r it in g  o r  w o r d ; th a t  is  
w hat it m ea n s, I su p p o se .

M r. D a v i s : T h a t  is  w h a t  I in te n d ed  it to  m ea n , sir .
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A . I g a th e r e d  fr o m  a ll o f  M r. H e n n e s s y ’s--------

T h e  .C o u r t: N o ,  n o .

Q . N o , w h a t  d id  h e  sa y  to  y o u ?  D id  h e e v e r  exp ress  
h is  w ill in g n e s s  to  b u ild  th e se  fo u n d a t io n s  w ith o u t  com ­
p e n sa tio n  ?

M r. P a lm e r : I o b je c t  fo r  th e  re a so n s  g iv e n  b e fo r t ,  
•1-0 th a t  th a t  q u e s tio n  ca lls  fo r  a c o n c lu s io n  b y  th is  w itn ess, 

g a th e r e d  fr o m  c o n v e r sa t io n  a n d  c o r re sp o n d en ce  th a t he 
is  n o t  p erm itted  to  g iv e . H e  m a y  g iv e  th a t co rresp o n d ­
en ce  o r  c o n v e r s a t io n ;  th e  c o n c lu s io n s  a re  to  be draw n  
b y  th e  co u r t  a n d  ju r y .

M r. D a v is :  I th in k  y o u r  H o n o r  h a s  ru led  on  the  

q u e stio n , h a v e  y o u  n o t  ?

T h e  C o u r t : W e ll ,  I h a v e  ru led  th a t y o u  can  sh o w —  
2 0  I am  a s su m in g  th a t y o u  a re  u s in g  th e  w o r d  “ e x p r e s s” in  

th is  s e n se :  d id  H e n n e s s y  e v e r  w r ite  o r  sa y  a n y th in g  to  
y o u  s h o w in g  a  w ill in g n e s s  o n  h is  p art to  g o  o n  w ith  th is  

jo b , p u t d o w n  th e  p il in g  w ith o u t  a n y  e x tr a  p a y ?

M r. D a v is :  T h a t  is  th e  q u e stio n .

A . N o .
Q . D id  h e  g iv e  to  )^ou a n y  re a so n  fo r  n o t  p roceed in g  

w ith  th e  b u ild in g  o f  th e  b r id g e  a n d  th e  d r iv in g  o f  the 
3 0  p ilin g ?

M r. P a lm e r :  I o b je c t , f irst b eca u se  th e  corresp on ­
d en ce  w il l  d is c lo se  th a t  s itu a t io n ;  se c o n d ly , i f  it  relates  
to  c o n v e r sa t io n s  th e  t im e  a n d  p la ce  sh o u ld  be g iv en .
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M r. D a v i s : I h a v e  n o t  a sk ed  h im  to  s ta te  w h a t  it 
w as. I am  a sk in g  i f  h e d id . I t  is  p re lim in a r y .

T h e  C o u r t : H e  m a y  sa y  y e s  o r  no .

(Q u e s t io n  r e p e a te d .)

A . Y e s .
0 .  A n d  w h a t  w a s  th a t r e a so n ?

10
M r. P a lm e r :  I o b je c t , u n t il  th e  t im e  a n d  p lace , i f  it 

w as a co n v e r sa t io n , a re  g iv e n , a n d  i f  co rre sp o n d en ce , th e  
co rresp on d en ce sp ea k s fo r  it s e lf .

B y  T h e  C o u r t :

Q. W a s  it in  w r it in g  o r  b y  w o r d  of. m o u th  o r  b o th ?
A . B oth .

Q. W e ll, w a s  th e  w r it in g  le tte r s  th a t  h a v e  b een  in tr o ­
d uced 'here in  ev id e n c e  ? 2 0

A . Y e s , th e y  a re  th e  le tter s .

B y  M r. D a v is :  '

Q. N o w  th e  w o r d  o f  m o u th , d id  h e  g iv e  y o u  a n y  rea ­
son by w o rd  o f  m o u th  w h y  h e  co u ld  n o t p ro ceed  to  c o n ­
struct it?  *

A . Y e s .

M r. P a lm e r :  I o b je c t  u n til th e  t im e  an d  p la ce  are  
fixed.

Q. C an  y o u  te ll u s  w h e n  an d  w h e re  ?
A . I c a n ’t g iv e  th e  d ate .
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Q . W e ll ,  can  y o u  a p p r o x im a te  it  o r  g iv e  th e  circum ­
s ta n c es  u n d er  w h ic h  it  w a s  sp o k en ?

B y  T h e  C o u r t:

Q . W e ll ,  w a s  it  a f te r  th e se  le tter s  w e r e  w r itten  or 

b e fo r e ?
A . I t  w a s  b e fo r e  a n d  a f te r .

B y  M r. D a v is :

Q . D o  y o u  rem em b er  w h e re  a n y  o n e  o f  th em  took  

p la ce  ?
A . O n e  c o n v e r sa t io n , m o re  th a n  o n e , to o k  p lace at 

th e  s ite  o f  th e  b r id g e , so m e  in  th e  C o u n ty  C o llec to r ’s 
office , an d  so m e  in  th is  ro o m  an d  so m e  in  m y  office.

O . N o w  y o u  ju s t  g o  a h ea d  in  y o u r  o w n  w a y  an d  tell 
a s  n ea r  a s  y o u  can  o f  y o u r  k n o w le d g e  w h a t  occu rred  and  
w h a t w a s  sa id  b y  M r. H e n n e ss y .

2 0  A . H e  c la im ed  th a t h e  sh o u ld  h a v e  e x tr a  com p en sa ­
t io n  fo r  d r iv in g  th e  p iles . I o b je c te d  to  th a t. I h eld  that 
th e  sp e c ifica tio n s  c o v e r e d  a ll fo u n d a t io n  w o rk . A t  one  
t im e  h e  m a d e  up  a  b id  fo r  th o s e  e x tr a  p iles . T h e  con ­
v e r sa t io n s  w e r e  a ll s im ila r . H e"  w a n te d  e x tr a  p ay  for  
d r iv in g  th e  p ilin g .

B y  T h e  C o u r t :

Q . W a s  th a t su ffic ien t to  c o v e r  th e  en tire  situ a tion  
w ith  resp ec t to  th e  p ilin g ?

A . Y e s .

B y  M r. D a v i s :

Q . M r. L o g a n , y o u  w e r e  th e  E n g in e e r  o f  th e  Coun-
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ty  co n tin u o u s ly  fr o m  th e  d a te  o f  th e  H e n n e s s y  co n tra c t  
to the p resen t t im e  ?

A . Y e s .

Q. T h e  co n tra c t  fo r  th e  B r o a d  S tr e e t  b r id g e  w a s -  
a fterw a rd s a w a rd ed  to  th e  A v e r il l-M a th fs  C o m p a n y ?

A . Y e s , sir.

Q. I sh o w  y o u  w h a t  p u rp o r ts  to  be an  a g r e e m e n t  or  
contract b e tw een  th e  A v e r il l-M a th is  C o m p a n y  an d  th e  
C hosen F r e e h o ld e r s  o f  th e  C o u n ty  o f  B u r lin g to n  a n d  a sk  
you i f  th a t is  th e  co n tra c t  fo r  th e  b u ild in g  o f  th a t  b r id g e ?  1 0o o *

B y  T h e  C o u r t :

Q. W h a t is  th e  d a te  o f  th a t  co n tra c t?
A . T h e  4th  d a y  o f  A p r il,  19 16 . T h a t  is th e co n tract.

B y  M r. D a v i s :

Q. N o w  b e tw e en  th e  d a te  o f  th e  H e n n e s s y  co n tra c t  
and the d a te  o f  th e  A v e r il l-M a th is  co n tra c t, A p r il 4 , 2 0  
1916-------

B y  the C o u r t :

Q. W h a t  w a s  th e d ate  o f  th e first c o n tra c t?  

B y  M r. D a v i s :

Q- W h a t  is th e d ate  o f  th a t H e n n e ssy  co n tra c t?

M r. P a lm e r : D e ce m b e r  18, 19 12 .

Q- N o w  m y  q u estio n  is, b etw een  th e d ate  o f  the H en - 

nessy co n tract a n d  th e A v e r il l-M a th is  co n tra ct fo r  the 

construction o f  th e  B r o a d  S tre e t  b r id g e  w a s  a n y th in g

30
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d o n e  b y  th e  c o u n ty  to w a r d s  le t t in g  th e  'con tract fo r  the  
, c o n s tr u c t io n  o f  th a t  b r id g e  o r  th e  in te r fe r e n c e  w ith  the  

H e n n e s s y  co n tra c t?
A . N o .

B y  T h e  C o u r t :

Q . N o w  y o u  m ea n  to  sa y  th a t fr o m  D ec em b e r , 1 9 1 2 , 
u n til A p r il, 1 9 1 6 , H e n n e s s y  h a d  to  p e r fo r m  h is  con tract?

A . H e  s t ill  h a d  th e  co n tra c t.

f ly  M r. D a v i s :

Q . W e ll ,  th e  c o u n ty  h a d  d o n e  n o th in g  to  in terfere  
w ith  h is  c o n s tr u c t io n  o f  th a t b r id g e  d u r in g  th a t tim e?  

H a d  it  o r  h a d  it  n o t  ?
A . T h e  co u n ty  h a d  n o t a d v e r t ise d  a n y  p la n s  o r  speci­

f ica tio n s  fo r  th e  jo b .
Q . A n d  th e  b r id g e  h a d  re m a in e d  th e  sa m e w ith  the  

2 0  e x c e p t io n  o f  th e  c o u n ty  p u ttin g  su p p o rts  u n d er  it so  as 

to  su p p o rt th e  tr a v e l, h a d  it n o t?
A . Y e s , th e  c o u n ty  p u t su p p o rts  u n d er  ea ch  panel.

B y  T h e  C o u r t:

Q . W h e n  w a s  th a t  d o n e  ?
A . T h a t  w a s  d o n e  im fn ed ia te ly  f o l lo w in g  th e  le ttin g  

o f  th e  c o n tra c t  to  M r. H e n n e s s y .

3 0  B y  M r. D a v i s :

Q . T h a t  w a s  d o n e  fo r  th e  - p u r p o se  o f  m a k in g  the  
tra v e l s a fe  o v e r  th e  b r id g e  u n til it  w a s  reco n stru cted , w as  

it  n o t  ?
A . Y e s ,  th a t  w a s  th e  id ea .
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B y T h e  C o u rt :

ii3

Q. In  o th e r  w o rd s , th e  o ld  b r id g e  w h ic h  h ad  b een  
knocked  in to  th e  stre a m --------

M r. D a v is :  N o ,  th is  is  th e  B r o a d  S tr ee t.

T h e  C o u r t : W h a t  a re  y o u  ta lk in g  a b o u t, th e  B r o a d  
S treet b r id ge  ? 1

10
M r. D a v is :  Y e s .

T h e  C o u r t:  O h , I th o u g h t  w e  w er e  d e a lin g  w ith  th e  
P earl S tr ee t  b r id g e .

M r. D a v is :  N o , I am  ta lk in g  n o w  a b o u t th e  B r o a d  
S treet b rid ge. T h is  co n tra c t  re la tes  to  th e  B r o a d  S tr e e t  
bridge.

T h e  C o u r t : L e t  u s  fin ish  o n e  b r id g e  a t a  t im e , g e n t le -  2 0  

m an, an d  w e  w ill k eep  th e se  tw o  th in g s  se p a r a te ly  in  o u r  
m inds. T h e  P e a r l S tr e e t  b r id g e  h a s  n o t  b een  c lea red  up  
vet by a n y  m ea n s.

M r. D a v i s : W h a t  is  th ere  a n y  d o u b t a b o u t in  y o u r  
H o n o r’s m in d  ?

T h e C o u r t:  I t  d o e s  n o t  ap p ear in  th e  ca se  w h e n  th e  
new  con tract w a s  let.

30
M r. D a v is :  O h , y e s , th a t  w a s  te s t if ie d  to .

T h e  Court-' W e ll ,  th e  d a te  d o e s  n o t  ap pear.

M r. D a v i s : I th in k  it  w a s  te s t if ie d  to .



James Logan, Direct.IH

B y  M r. D a v is :

Q . C an  y o u  te ll m e  th e  d a te  o f  th e  le t t in g  o f  th e  con ­
tra c t  fo r  th e  P e a r l S tr e e t  b r id g e?

A . I t  w a s  so m e  t im e  th e  ea r ly  p art o f  th e  y ea r  1 9 1 4 . 
I c a n ’t g iv e  y o u  th e  e x a c t  d ate .

T h e  C o u r t : L e t ’s g e t  e v e r y th in g  in  th a t y o u  are 
g o in g  to  p u t in  w ith  r e fe r e n c e  to  th e  P e a r l S tr e e t  bridge  

^ - a n d  th e n  wre w il l  d e a l w ith  th e  o th e r  s itu a tio n . T h e  fw o  

ca se s  are  so m e w h a t  d ifferen t.

M r. D a v i s : W ell, I d id n ’t  in te n d  to  a sk  th is  w itn ess  
a n y th in g  fu r th e r  in  resp ec t to  th e  P e a r l S tr e e t  bridge.

T h e  C o u r t : U p o n  th e  q u e s tio n  o f  a b a n d o n m en t and  
w h e th e r  th e  c o u n ty  w a s  ju s t if ie d  in  its  p o s it io n  to  aw ard  
th e  c o n tra c t  a n e w  fo r  th is  P e a r l S tr e e t  jo b  w ill  depend  
u p o n  fa c ts . T h e  c irc u m sta n c e s  m u st ap p ea r  in  the case, 

2 0  w h e th e r  th e  p u b lic  w a s  b e in g  h e ld  up, an d  th ere  w ere  

p u b lic  n e c e s s ity , etc.. T h e s e  a re  q u e s t io n s — 1

M r. D a v i s : I t  a lr ea d y  a p p ea rs  in  th e  te s t im o n y  o f  the 
p la in tif f  h im s e lf  th a t  a f t e r  J u n e  h e  ca m e to  th e  con clu sion  
it  w a s  im p o ss ib le  fo r  h im  to  co n s tr u c t  th is  b r id ge , that 

h e so ld  o f f  a ll th e  m a te r ia l, r e m o v e d  h is  p la n t and  d is­
p o se d  o f  th e  m a te r ia l w h ic h  w a s  in  th e  b r id g e .

T h e  C o u r t:  A f t e r  Tune?
30

M r. D a v is :  Y e s .

T h e  C o u r t : O f  w h a t  y e a r ?

M r. D a v is : 1913 — a clear abandonment. The
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p la in tiff h im s e lf  h a s  p ro v en  th e  a b a n d o n m en t o f  th a t  
contract.

T h e  C o u r t:  W e ll ,  le t ’s h a v e  a ll th e  fa c ts  o f  th e  case .

B y  M r. D a v is  :

Q . N o w , M r. L o g a n , o v e r  P e a r l S tr e e t  b r id g e  a f te r  it  
co llapsed , w h ich  w a s  ju s t  b e fo r e  th e  le t t in g  o f  th e  H e n -  

n essv  co n tra c t, w h a t  s tru ctu re  h a d  th e re  b een  p u t a cr o ss  
the stream  to  a c c o m m o d a te  th e  p u b lic?

A . A  tem p o r a ry  p ile  tre stle .
Q . W a s  it ca lcu la ted  to  ca rry  th e  h e a v y  lo a d s  o r  s u f ­

ficient to  a c c o m m o d a te  th e  tra v e l ?
A . T h e  w id th  o f  th e  b r id g e  w a s  ju s t  w id e  en o u g h  fo r  

a street car  an d  it w a s  n o t a  v e r y  g o o d  p r o p o s it io n  to  
a ccom m od ate  th e  tr a v e l th a t  w a s  g o in g  o v e r  th e  b r id g e .

Q. W a s  it  n e c e ssa r y  to  c o n stru c t  a  la r g er  an d  m o re  
su bstan tia l b r id g e , su ch  a s  se t  fo r th  in  th e  p la n s  a n d  
sp ec ifica tion s fo r  th e  P e a r l S tr e e t  b r id g e ?  2 0

A . Y e s .

Q. C an y o u  te ll u s  a b o u t w h a t  t im e  M r. H e n n e s s y  
quit w o rk  o n  th e  P e a r l S tr e e t  b r id g e?

A . H e  d id  n o  c o n s tr u c t io n  w o r k  a f te r  th e  driving- 
o f  the first p ile .

Q. A n d  th e  d a te  o f  th a t  te s t  p ile  is  se t  fo r th  in  E x ­
hibit P  2 , is  it  n o t?

A . P ' 3 .

Q . I s  th a t  th e  d a te  o f  th e  d r iv in g  o f  th e  te s t  p ile?
A . T h e  d a te  o f  th e  d r iv in g  o f  th e  te s t  p ile  is  a d a y  o r  ® 

so prior to  th a t.

T h e  C o u r t:  WHhat is  th e  d a te  o f  th a t?

*A. A p r il 5 , 1 9 1 3 .
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Q . Y o u  sa y  a f te r  th a t  d a te  h e  d id  n o th in g  fu r th er?  

A ,  N o .

B y  th e  C o u r t:

Q . N o w  b e fo r e  th a t h e  h a d  d o n e  so m e  e x c a v a tin g ,  

h a d  h e  n o t?
A . Y e s .

M r. D a v is  : H e  te s t if ied , w h ic h  I th in k  is  a  fa ct, that 
h e  h a d  b u ilt  a  co ffe r -d a m  an d  h a d  e x c a v a te d  a ro u n d  the  
w e s te r n  a b u tm en t, th a t  is , th e  a b u tm e n t o n  th e  B u r lin g ­
to n  C ity  s id e  o f  th e  strea m .

T h e  C o u r t:  H e  b u ilt  a  c o ffe r -d a m ?

t M r. D a v is  : Y e s . I t  w a s  n e c e ssa r y  fo r  th e  e x c a v a ­

t io n .

2 0  B y  th e  C o u r t :

Q . N o w  y o u  sa y  h e  d id  n o th in g  a f te r  A p r il 5 * I 9 I3^> 
A . N o . n o th in g .
Q . A n d  w h e n  w a s  th e  n e w  c o n tra c t  a w á rd ed , d o  you  

rem em b er?  1

A . S o m e  t im e  in  th e  ea r ly  p art o f  1 9 1 4 .
Q . W h a t  d o  y o u  m ea n  b y  so m e tim e  in  th e  ea r ly  part ? 

W a s  it  in  J a n u a r y  o r  F e b r u a r y ?

M r. D a v is  : I w ill  g e t  th e  e x a c t  d a te  a f te r  a w h ile ;

T h e  C o u r t : C a n ’t  y o u  a g re e , g e n t le m e n , o n  th e  exact  

d a te ?

3 0
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M r, P a lm e r :  W e  d o n ’t k n o w , th e r e fo r e  w e  c a n ’t 
agree.

M r. D a v i s : I h a v e  it  h ere  in  th e  co n tra c t. I t  is  
dated th e  2 0 th  d a y  o f  M a y , 1 9 1 4 .

T h e  C o u r t : T h e  n e w  co n tra c t  is  M a y  2 0 , 1 9 1 4 ?

M r. P a lm e r :  T h a t  is  P e a r l S tr ee t.

M r. D a v is  : T h a t  is  th e  P e a r l S tr e e t  b r id g e . 

B y  th e  C o u rt :

10

Q. N o w , M r. L o g a n , e x p la in  a  co ffer d a m . T h a t  is, 
w hat d o  y o u  m ea n  b y  a co ffe r d a m ?

A . A  co ffer d a m  is  co n str u c te d  b y  d r iv in g  sh ee t p ilin g  
around an  en c lo su r e  to  e x c lu d e  th e  w a ter .

Q. W e ll, n o w , h o w  lo n g  d id  th a t rem a in  th e re  ?
A . T h a t  re m a in e d  th e re  u n til th e  co n tr a c to r  w h o  2 0  

w as fin a lly  a w a rd ed  th e  jo b  h a d  co m p le ted  h is  e x c a v a ­
tions an d  h ad  d e p o s ited  h is  co n cre te .

B y  M r. D a v i s :

Q. A n d  th a t w a s  th e  c o ffer d a m  th a t M r. H e n n e s s y  
testified  th a t h e  so ld  to  A r th u r  S m ith , w a s  it  n o t?

A . Y e s , th e  sa m e co ffer d a m .

O. A r th u r  S m ith  w a s  th e  su b seq u en t co n tr a c to r ?
A . Y e s . 3 0

T h e C o u r t:  D id  M r. H e n n e s s y  t e s t i f y  th a t  h e  so ld  
this co fferd a m  to . th e  n e w  "contractor?

M r. P a lm e r  : N o .
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M r. D a v is :  O h , y e s , h e  d id  u n d er  cr o ss-ex a m in a tio n .

M r. B a c k e s :  H e  te s t if ie d  h e  so ld  it th e  n e x t  year .

M r. D a v is :  C er ta in ly .

T h e  C o u r t:  T o  w h o m ?

M r. B a c k e s :  I d o n ’t k n o w  th a t h e  te stif ied .
10

M r. D a v is :  H e  te s t if ie d  to  A r th u r  E . S m ith , the  

su b seq u en t co n tra c to r .

T h e  C o u r t : T h e  p o in t  o f  th e  in q u ir y  is  w h e th er  the  
c o u n ty  g o t  th e  b en efit o f  th is  co ffe r d a m  o r  w h e th er  M r. 
H e n n e s s y  so ld  it to  so m e  o u ts id e  p a rty .

M r. D a v is :  H e  te s t if ie d  an d  I o ffe r e d  th e  checks  
h ere  a n d  q u e s tio n e d  h im  w ith  re sp ec t to  th e  ch eck s , that

2 0  h e  so ld  th is  co ffe r d a m  a n d  c e r ta in  p a r ts  o f  th e  m ateria l 
to  M r. S m ith , w h o  a f te r w a r d s  secu red  th e  co n tra c t  fo r  it.

T h e  C o u r t:  I s  th a t  so , M r. H e n n e s s y ?

M r. H e n n e s s y :  A  y e a r  a f te r  th e  d a te , th e  n e x t  year.

T h e  C o u r t :_ Y o u  so ld  it  to  th e  n e w  co n tra c to r , d id  

y o u ?

3 °  M r . H e n n e s s y :  Y e s ,  o n e  y e a r  a f te r .

T h e  C o u r t:  Y o u  ^sold it  to  th e  n e w  co n tra c to r?

M r. H e n n e s s y :  I so ld  it  to  th e  n e w  co n tra cto r . I 

th in k  I te s t if ie d  to  th a t  b e fo r e .
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B y  M r. D a v is :  *

0 .  N o w  m y  q u e stio n  is , M r. L o g a n , Avhen d id  th e  
tim e ex p ire  fo r  th e  co m p le t io n  o f  th is  P e a r l S tr e e t  b r id g e , 
do y ou  reca ll?

T h e  C o u r t : O n e  h u n d red  w o r k in g  d a y s  it  sa y s.

M r. D a v i s : O n e  h u n d red  an d  tw e n ty  w o r k in g  d a y s  
w as n o t fo r  th e  P e a r l S tr e e t  b r id g e . T h a t  m a d e  it e x -  
pire on  th e  1 2 th  o f  J u ly , 1 9 1 3 .

M r. P a lm e r :  N o , th a t  d o e sn ’t  fo llo w . O n e  h u n d red  
and tw e n ty  w e a th e r  w o r k in g  d a y s  d o e s  n o t  m ea n  o n e  
hundred an d  tw e n ty  c o n se c u tiv e  d a y s .

M r. D a v is :  W e ll ,  it  m a y  o r  m a y  n o t m ea n  th at. 

M r. P a lm e r :  W e ll ,  th en , d o n ’t s ta te  it.

B y  th e  C o u r t:
20

Q. W h a t  w e r e  th e  w e a th e r  c o n d it io n s?
A . I a d v ise d  th e  b o a rd  b y  le tter  w h e n  th e  t im e  e x ­

pired. I ca n n o t reca ll ju s t  w h e n  it ex p ir ed .

B y  M r. D a v i s :

Q. J u st  ta k e  th e se  le tter s . I s  it in  th e se ?
A . I f  th ere  a re  a ll e x h ib its  it  is  n o t  in  th e se . -O'

B y  the C o u r t :

Q. W e ll, d o  y o u  k n o w  w h e n  th e  t im e  w a s  u p  fo r  
this jo b  to  be f in ish e d  ?
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A . I c a n ’t reca ll th e  d a te . I t  is  in  w r it in g .

B y  M r. D a v is :

Q . W e ll ,  d id  it  e x p ir e  b e fo r e  th e  c o n tra c t  w a s let 
to  M r. A r th u r  E . S m ith ?

A . Y e s .
Q . O r  b e fo r e  th e  a d v e r t is e m e n ts  in  th e  p ap ers for  

v in v ita t io n s  fo r  b id s  ?
1 0  A .  Y e s ,  sir .

T h e  C o u r t : O h , w e ll , h e  can  g e t  n ea rer  th e  tim e  than  
th a t , M r. D a v is .  T h a t  te s t im o n y  is  o f  n o  v a lu e . O ne  
h u n d r ed  a n d  tw e n ty  w o r k in g  d a y s  fr o m  D ec em b e r , 1 9 1 2 .

M r. P a lm e r :  N o , fr o m  th e  t im e  h e  w a s  n o ticed .

T h e  C o u r t:  F r o m  th e  t im e  h e  w a s  n o tic e d  to  go  
a h ea d  ?

20
M r. P a lm e r :  Y e s , in  M arch .

T h e  C o u r t:  A n d  h e w a s  n o tic e d  to  g o  ah ead  on  
M a rch  1 7 th .

M r, D a v is :  I f  th e  w e a th e r  h a d  b een  g o o d , and  the  
th e  fa c t  is  th a t  a ll th e  p a r tie s  c o n stru e  th e  t im e  a s  ex p ir ­
in g  o n  J u ly  1 2 , 1 9 1 3 .

M r. B a c k e s :  W h e r e  d o e s  th a t  ap p ea r?

M r. D a v is :  I t  a p p ea rs in  th e  m in u te s .

M r, P a lm e r :  T h a t  d o e s n ’t b in d  u s , w h a t  th e  F ree ­
h o ld e r s  sa id  in  th e ir  m in u te s .
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T h e  C o u r t : W e ll ,  th is  g e n t le m a n  is  a p ra ctica l m a n  
and he o u g h t  to  k n o w . I a ssu m e  th a t h e  is  an  in te llig e n t  
m an an d  k n o w s  h is  b u sin ess . H e  o u g h t  to  k n o w  w h e n .
H e  w ill n o t b e  p in n ed  d o w n  to  th e  p rec ise  d ay , b u t w h e n  
that co n tra ct w a s  up  fo r  th a t  jo b  to  be d o n e .

T h e  W itn e s s :  I t  w a s  so m e tim e  d u r in g  th e  m o n th  o f  

July.

B y  th e  C o u r t:

Q. O f  1 9 1 3 ?
A . Y e s .

M r. D a v is :  I f  y o u r  H o n o r  p lea se , th e  C lerk  o f  th e  
F reeh o ld ers  h a s  a le tte r  fr o m  th e  E n g in e e r  r e c it in g  th a t  
the tim e  w a s  up , e x p ir e d  o n  J u ly  1 2 th . T h a t  le tte r  is  o n  
file w ith  th e  C o u n ty  C lerk  a n d  w ill  d o u b tle ss  be p ro d u ced .

B y  M r. D a v is :  2 0

Q. N o w  a f te r  th a t  t im e , th a t  is , a f te r  J u ly  1 2 , 1 9 1 3 , 
up u n til M a y , 1 9 1 4 , d id  H e n n e s s y  d o  a n y th in g  to w a r d s  
the co n stru c tio n  o f  th e  P e a r l S tr e e t  b r id g e ?

A . N o .

O. D o  y o u  k n o w  w h e th e r  o r  n o t  h is  eq u ip m en t w a s  
rem oved  o r  a n y  p art o f  it?

A . I co u ld n ’t sa y  a b o u t  th a t.

M r. D a v is :  F ie  te s t if ied  a b o u t it  a n y h o w .

B y  th e  C o u r t :

Q. 'W a s  th e  p u b lic  u s in g  th is  tem p o r a ry  s tru ctu r e  in  
the m ea n tim e ?
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A . Y e s .

' B y  M r. D a v is :

Q . N o w  th is  tem p o r a ry  stru ctu re , M r. L o g a n , w as  
flu sh  w ith  th e  stree t, o r  h a d  it  b een  p la ced  to  th e  side, 
so  a s  to  p erm it  th e  c o n s tr u c t io n  o f  th e  n e w  b r id g e  w h ile  
p s in g  th e  tem p o r a ry  s tru c tu r e?

A . I t  h a d  b een  p la ced  u p stre a m  so  th a t th e  n ew  
b r id g e  co u ld  be c o n stru c ted  in  its  co r re c t  p lace .

Q . W e ll ,  d id  th a t n e c e ss ita te  w h a t  y o u  m ig h t  call a  
d e v ia t io n  fr o m  th e  lin e  o f  tr a v e l ?

A . Y e s .

B y  th e  C o u r t :

O . T h e  p u b lic  w a s  in c o n v e n ie n c e d  th e n  b y  th e  fact  
th a t  th is  jo b  w a s  n o t c o m p le te d ;  is  th a t  so ?

A . T h a t  is  c o r r e c t ;  y e s , sir .

20
B y  M r. D a v i s :

O . A n d  w h a t  a b o u t th e  n a v ig a t io n  o f  th e  stream ?
A . N o ,  I d o n ’t b e lie v e  it  d id .
Q . N o w  th is  B r o a d  S tr e e t  b r id g e , w a s  th a t structure  

th a t  w a s  a c r o ss  th e  stre a m  at th a t  p o in t  s a fe  fo r  travel 
a f te r  th e  le t t in g  o f  th e  c o n tra c t  to  H e n n e s s y  ah d  b efo re  
th e  le t t in g  o f  th e  co n tra c t  to  th e  A v e r il l-M a th is  C om ­
p a n y ?

30 A . N o .
O , H a d  y o u  rep o r ted  th a t fa c t  to  th e  fre eh o ld e rs?
A . Y e s . ,
Q . , In  y o u r  o p in io n  w a s  it d a n g e r o u s  fo r  tra v e l ?
A . Y e s , it  w a s .
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Q. It  h a d  b een  a llo w e d  to  re m a in  th e re  b eca u se  o f  
w hat fa c t?

T h e  C o u r t:  W e ll ,  a re  y o u  ta lk in g  a b o u t th e  B r o a d  
Stret b r id g e?  '

M r. D a v i s : T h e  B r o a d  S tr e e t  b r id g e .

T h e  C o u r t : W e ll ,  h o w  ca n  th a t a ffe c t  th is  p la in tif f?  
W as he e v e r  n o tif ie d  to  g o  a h ea d  a n d  c o n stru c t  it?  ^

M r. D a v is :  I f  y o u r  H o n o r  p lea se , I p ro p o se  to  a rg u e  
to yo u r  H o n o r  a n d  I th in k  th a t I w ill  c o n v in c e  y o u r  
H o n o r  o f  th e  fa c t , th a t  th e re  is  n o  req u irem en t o f  n o tif i­
cation  n ec e ssa r y  to  m a k e  th e  p la in tif f  p ro ce ed  to  th e  c o n ­
struction  o f  th e  b r id g e . Y o u r  H o n o r  w ill  n o tic e  in  th e se  
contracts, a n d  a s  I in terp re t th e m  I th in k  it is  co r re c t—

T h e  C o u r t : W e ll ,  w e  h a v e n ’t t im e  to  d ea l w ith  th a t  
now . I s im p ly  a sk ed  th e  q u e stio n , M r. D a v is .  I w ill  2 0  
deal w ith  it w h e n  th e  time^ a rr iv e s . Y o u  m a y  p ro ceed  
and g e t th is  te s t im o n y  in .

(Q u e s t io n  rep ea ted , “ I t  h a d  b een  a llo w e d  to  rem a in  
there b ecau se  o f  w h a t  fa c t? ” )

A . A w a it in g  a  n e w  b r id g e . 

C r o ss -E x a m in a tio n .

B y  M r. P a lm e r :

30

Q. M r. L o g a n , w ith  r e fe r e n c e  to  th e  d e ta il p la n s  
w hich  y o u  h a v e  te s t if ie d  th a t M r. H e n n e s s y  p rep a red  fo r  
the co n stru ctio n  o f  th e  P e a r l S tr e e t  b r id g e , w e r e  th e y
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su b m itte d  to  y o u  fo r  y o u r  a p p r o v a l ?
A . T h e y  w e r e  su b m itte d  w ith  th e  co n tra c t.
Q . S u b m itted  w ith  th e  c o n tra c t  o r  w ith  th e  b id?
A . W ith  th e  b id .
Q . S o  th a t th e  B o a r d  o f  F r e e h o ld e r s  w h e n  th e y  cam e  

to  th e  p o in t  o f  a w a r d in g  th is  c o n tra c t  to  M r. H e n n essy  
h a d  b e fo r e  th em  d e ta il p la n s  s h o w in g  th e  co n stru c tio n  o f  
th is  b r id g e  a s  c o n tem p la te d  b y  h im  in  th e  u tm o st  detail, 
d id  th e y  n o t?

 ̂ A . I w o u ld n ’t sa y  in  th e  u tm o s t  d eta il.
Q . W e ll ,  th e y  w e r e  in  su ch  sh a p e  th a t y o u  a s  en­

g in e e r  co u ld  te ll w h e th e r  o r  n o t  it  w a s  to  be a  proper  
c o n str u c t io n  o f  a  b r id g e ?

A . E x c e p t in g  th e  fo u n d a tio n .
Q . O h , y e s , I d o  n o t m ea n  to  in c lu d e  a n y th in g  that 

th e  p la n s  d id  n o t  sh o w . T h e  p la n s  th e m se lv e s  sh ow ed  
h o w  M r. H e n n e s s y  c o n tem p la te d  c o n s tr u c t in g  th is  bridge  
in  su ch  a  w a y  th a t y o u  as. a n  e n g in e e r  c o u ld  te ll w h eth er  
it  w a s  to  be p ro p er ly  c o n s tr u c te d ;  th a t  is  tru e , isn ’t it?

2 0  A .  E x c e p t in g  th e  fo u n d a tio n .
Q . Y e s , e x c e p t  so  fa r  a s  it  d id  n o t  s h o w  a n y  details  

fo r  th e  fo u n d a t io n ;  th a t  is  tru e , is n ’t  it?  N o w  w ill you  
lo o k  a t th o se  p a p ers  th a t  I h a v e  ju s t  p la ced  in  fro n t o f  
y o u , an d  I w ill  a sk  y o u  i f  th o se  a re  th e  d e ta il p lans that 
w e r e  su b m itte d  b y  M r. H e n n e s s y  in  r e sp o n se  to  th e  ad; 
v e r t is e m e n t  o f  th is  b id .

A . T h e s e  a re  th e  p lan s.

( P la n s  m a rk ed  E x h ib it  P  1 6 . )
30

Q . N o w  a ll th e  c o n tr a c to r s  w h o  su b m itte d  b ids for  
th is  P e a r l S tr e e t  b r id g e  su b m itte d  th e m  in  th e  sa m e w a y ,, 
th a t  is , th e y  sen t w ith  th e ir  b id s  d e ta il p la n s , d e ta il d raw ­
in g s , o f  th e  c o n tem p la te d  co n s tr u c t io n ?

A . Y e s .
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Q. N o w  d id  th o se  d eta il p la n s  sh o w  th e  d ep th  o f  th e  . 
ex cava tion  co n tem p la te d  ?

M r. D a v is . O n e  m in u te . W h ic h  o n e  d o  y o u  r e fe r  to . 

M r. P a lm e r :  F o r  th is  P e a r l S tr e e t  b r id g e .

M r. D a v is :  N o w  w h ic h  o n e  d o  y o u  r e fe r  to  ?

M r. P a lm e r : T h e s e  d e ta il p lans.

M r. D a v is :  T h e s e  h ere ?  ■

M r. P a lm e r :  Y e s .

T h e W itn e s s :  Y e s , th e y  sh o w  a d ep th .

T h e  C o u r t : W h a t  is  th e  p o in t  y o u  a re  d r iv in g  a t  
now  ?

M r. P a lm er  : T h e r e  w a s  so m e  te s t im o n y  a s  to  
w hether o r  n o t th is  le tte r  Qf A p r il 5 th  c o v e r e d  e v e r y ­
th ing th at w a s  n e c e ssa r y  in  th e  w a y  o f  sp ec ifica tio n s  fo r  
the p iling .

Q. M r. L o g a n , I sh o w  y o u  a  le tte r  d a ted  M a y  9 , 
19 I 3> m ark ed  E x h ib it  P  3 , a d d r esse d  to  y o u  a n d  s ig n e d  
by M r. H e n n e ss y , an d  I a sk  y o u  i f  y o u  m a d e  a n y  rep ly  
to that letter.

T h e C o u r t : T h e  s im p le  q u e s tio n  is  w h e th e r  y o u  m a d e  
a reply to  th a t le tter . A n s w e r  y e s  o r  n o .

A. N o .

Q. M r. L o g a n , h o w  fa r  a p a rt a re  th e se  tw o  b r id g es ,

\
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P e a r l S tr e e t  an d  B r o a d  S tr e e t?
A . A b o u t  h a lf  a  m ile .
Q . A s  fa r  ap a rt a s  th a t?  I s n ’t it  a b o u t tw o  blocks 

tw o  c ity  b lo ck s, in  g o in g  o u t o f  B u r lin g to n  b y  either  
P e a r l o r  B r o a d ?

A . I t  m ig h t  be a b o u t tw o  c ity  b lo ck s  i f  th e  d istance  
w a s  m e a su re d  n o r m a lly  w ith  th e  b lo ck s , b u t it  is  on  a 
sk ew .

Q . W h a t  I am  g e t t in g  a t is  so m e  in fo r m a t io n  as to  10 . . &
th e  in c o n v e n ie n c e  o f  p eo p le  d e s ir in g  to  g o  o u t. I f  a
p erso n  d es ir ed  to  g o  o v e r  th e  P e a r l S tr e e t  b r id ge  he
w o u ld  h a v e  to  tr a v e l d o w n  to  th e  B r o a d  S tr e e t  bridge,
c r o ss  th a t an d  th e n  g o  b ack  to  th e  ro a d  th a t h e  d esired  to
ta k e  to  F lo r e n c e  o r  R o e b lin g , w o u ld  h e  n o t?

A . Y e s .
Q . A n d  th a t w o u ld  n e c e s s ita te  a  d e to u r  o f  n o t m ore  

th a n  a  m ile , w o u ld  it?
A . A b o u t  a  m ile .
Q . J u s t  a b o u t a  m ile ?

20 A * Yes-
Q . N o w  d o  y o u  reca ll w h e n  th e  P e a r l S tr e e t  bridge  

fe ll  in ?
A . I t  w a s  b e fo r e  I w a s  c o u n ty  en g in e e r . I d o n ’t ju st  

rem em b er .

M r. D a v i s : T h e  2 3 rd  o f  D ec em b e r , sa m e  year. I 
d o n ’t k n o w  w h e n  it w a s .

M r. P a lm e r : D e c e m b e r  p r e c e d in g  th e  co n tra ct then, 
3 0 1  g u e ss .

Q . N o w  a f te r  th e  b r id g e  fe ll  in  in  D ecem b er , 1 9 1 1 , 
d id  th e  c o u n ty  b u ild  a n y  tem p o r a r y  s tru ctu re  a cro ss  the  

stre a m  a t th a t  p o in t  ?
A . T h e  tr o lle y  co m p a n y  b u ilt  a  te m p o r a r y  structure.
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Q. And'that was used by the trolley company and by 
the public?

A. Yes.
Q. Do you know how soon after the falling in of the 

bridge that temporary structure was built?
A. I have no definite knowledge, not being connected 

with the county at that time.
O. But it was not very long, was it?
A. Well, I have understood that they built it up 

immediately. 10
Q. So that So far as the inconvenience in using the 

Pearl Street bridge is concerned after it had fallen in 
and before the time of the awarding of this contract, 
there was no inconvenience of any importance, was 
there ?

A. Why, the bridge itself was a matter of incon­
venience, to use that.

Q. Yes, I know, but you could travel across it with 
any vehicle that you desired to go across ?

A. Yes. ' 20
Q. Now that remained, that temporary structure 

remained there—

By the Court:

Q. Was it safe?
A. Yes, the trolley cars were crossing it.

By Mr. Palmer :

Q. And that temporary structure remained there 
during all the time until the Pearl Street bridge was 
really completed by the second contractor?

A. That is right.
Q. So that the public in going out of Burlington at
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a n y  t im e  co u ld  h a v e  u sed  a n d  d id  u se  th is  tem porary  
stru c tu r e  ?

A . Y e s .
Q . N o w  w ith  r e fe r e n c e  to  th e  B r o a d  S tr e e t  bridge  

w a s  th e re  e v e r  a t im e  w h e n  th a t w a s  c lo se d  to  th e  public 
p r io r  to  th e  re b u ild in g  o f  it  b y  th e  se co n d  co n tra c to r?
■ A . N o .  '

O . A l l  th a t  th e  c o u n ty  d id  u p o n  y o u r  recom m en d a­
t io n  th a t th e  b r id g e  w a s  n o t  s a fe  w a s  to  p o s t  notices, 
w a s  it n o t, th a t  th e  p eo p le  c r o s s in g  sh o u ld  cr o ss  a t their  

p eril ?
A . N o , th e y  p la ced  su p p o r ts  u n d er  B r o a d  S treet.
Q . S o  a s  to  m a k e  it so  th a t  th e  p u b lic  co u ld  u se  it.
A . ' Y e s .
Q . S o  th a t th e re  w a s  n e v e r  a n y  in c o n v e n ie n c e  to  the  

p u b lic  in  th e  u se  o f  B r o a d  S tr e e t  b r id g e  u p  to  th e  tim e o f  
th e  re b u ild in g  b y  th e  se co n d  c o n tr a c to r  ?

A . N o .

20

H oward Russ, S w o r n  fo r  d e fe n d a n t.

D ir e c t  e x a m in a tio n  b y  M r. D a v i s :

Q . M r. R u ss , y o u  w e r e  a  m em b er  o f  th e  o ld  B oard  o f  

F r e e h o ld e r s  b e fo r e  1 9 1 3 ?
A . Y e s , sir .
Q . A n d  d u r in g  1 9 1 2 ?

' A .  Y e s , sir .
O . Y o u  w e r e  a  m em b er  a lso  o f  th e  sm a ll b oard  dur­

in g  th e  y e a r  1 9 1 3  ?
A . Y e s , I w a s .
Q . D o  y o u  k n o w  P a tr ic k  A . H e n n e s s y ? ,
A . Y e s ,  sir .
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Q. T h e  n e w  b o a rd  o r g a n iz e d  o n  w h a t  d a y ?
A . J a n u a ry  6 th .

Q- 1913?
A . Y e s , sir .
Q.' B e fo r e  th a t d a y  h ad  y o u  h a d  a n y  c o n v e r sa t io n  

w ith  M r. H e n n e s s y  w ith  r e fe r e n c e  to  th e  P e a r l S tr e e t  
B rid ge ?

A . I had .
Q. C an y o u  g iv e  u s  th e  t im e  w h e n  it w a s?
A . I t  w a s  so m e  t im e  p r io r  to  J a n u a r y  6 th . I c o u ld n ’t ^  

tell y o u  th e  e x a c t  d ate .
Q. H o w  lo n g  b e fo r e  th a t?
A . O h , a  w ee k  o r  ten  d a y s.
Q. A n d  d o  y o u  rem em b er  w h e r e  th e  c o n v e r sa t io n  

took p lace ?

T h e C o u r t : W h a t  y ea r , J a n u a r y  6 th  w h a t  y e a r ?

Mr. Davis: 1913. 

The Court: 1913? 

Mr. Davis: Yes.

20

Q. W a s  it a f te r  th e  s ig n in g  o f  h is  co n tra c t, d o  y o u  
know , or  a f te r  th e  a w a r d in g  o f  th e  c o n tra c t  to  h im ?

A . A f t e r  th e  a w a r d in g  o f  th e  co n tra c t. I d o n ’t th in k  
the con tract w a s  s ig n e d  u n til a b o u t D e c e m b e r  3 0 th .

Q. D ecem b er  18th .
A . W a s  it s ig n e d  th e n ?  ®
Q. Y es . W h e r e  w a s  th is  c o n v e r sa t io n ?  .
A . W e ll, it  w a s  d o w n  to  m y  h o u se , a n d  w e  m et in  

B u rlin gton  an d  w e  m et a ro u n d  h ere  in  M o u n t H o lly .  I 
just d on ’t r eco llec t  w h e r e  th e  p la ce s  w e r e , c o u ld n ’t  te ll.

Q- Did he say to you at any time anything with re-
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sp ec t to  h is  d u ty  in  th e  c o n s tr u c t io n  o f  th e  p ilin g  fou n d a ­
t io n s  o r  a  fo u n d a t io n  fo r  th is  b r id g e  ?

M r. P a lm e r :  I o b je c t . C o n v e r sa t io n s  w ith  th is  m an  
can  h a v e  n o  b in d in g  e ffec t  u p o n  th e  p la in tiff . I f  it  is  in ­
ten d e d  fo r  th e  p u rp o se  o f  c o n tr a d ic t io n  th e re  w a s  never  
a n y  fo u n d a t io n s  la id  fo r  it.

M r. D a v i s : A n  a d m is s io n  b y  h im , y o u r  H o n o r , be-10 .■LU fo r e  h e  b eg a n  w o rk  th a t h e  k n e w  it w a s  n ece ssa r y  to
b u ild  a fo u n d a t io n  fo r  th is  b r id g e .

T h e  C o u r t : I w ill  a llo w  th e  q u e stio n . I can n o t see, 
in  v ie w  o f  th e  ca se  a s  it  s ta n d s , th e  d irec t  re lev a n cy  o f  
th a t  te stim o riy . H o w e v e r ,  I w ill  a llo w  h im  to  a n sw er  it. 
P le a s e  a n sw e r  th e  q u estio n .

(O b je c t io n  n o te d  fo r  p la in tif f  a s  g r o u n d  o f  a p p ea l.)

2 0  A . In  d is c u s s in g  th e  n e c e s s ity  fo r  th e  fo u n d a tio n  M r. 
H e n n e s s y  sa id  th e re  sh o u ld  be a  fo u n d a t io n  b ut th a t the 
p la n s  d id  n o t  ca ll fo r  it. I s ta te d  to  h im , “ W h y  d idn ’t 
y o u  s p e c ify  in  y o u r  b id  th a t i f  a n y  p il in g  w er e  required  
it  w o u ld  b e so  m u ch  p er  p ile ? ” “ W e l l ,” h e  sa id , “ I have  
b een  tr y in g  to  g e t  co n tra c ts  w ith  B u r lin g to n  C o u n ty  d iff­
er en t t im e s  a n d  I n e v e r  su cc ee d e d  an d  I w a n te d  to  m ake  
it  lo o k  a s  lo w  a s  p o ss ib le  a n d  I m a d e  n o  m en tio n  o f  it, 
an d  in  ta k in g  it up  w ith  m y  a s so c ia te s  th e y  recom m en ded  
th a t— n o t m a k e  a n v  m e n tio n  o f  th e  n e c e s s itv  o r  require-

QA /
o u  m en t o f  p ilin g . ’

Q . D id  y o u  h a v e  a n y  c o n v e r sa t io n  o r  d id  th e  sm all 
B o a r d  o f  F r e e h o ld e r s  h a v e  a n y  a rr a n g e m en t w ith  Mr. 
H e n n e s s y  a s  to  th e  o rd er  in  w h ic h  th e se  b r id g es  should  
be co n str u c te d ?
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M r. P a lm e r :  I o b je c t . I f  th ere  w a s  an  a rr a n g e m en t  
by the b oard  th e  m in u te s  o f  th e  b oard  w o u ld  be th e  o n ly  
com p eten t ev id e n c e .

M r. D a v is :  M r. H e n n e ss y 1 h im s e lf  te s t if ied  to  so m e ­
th in g  o f  th a t sort..

T h e  C o u r t : W e ll ,  w a s  th ere  a n y  fo r m a l a c t io n  ta k en  
by the B o a r d  o f  F r e e h o ld e r s  w ith  reg a rd  to  th e  t im e  
w hen th e  P ea r l S tr e e t  b r id g e  sh o u ld  be b eg u n , th e  co n - ^  
stru ction , an d  w h e n  th e  B r o a d  S tr e e t  b r id g e  sh o u ld  be 
begun co n str u c t io n ?  N o t  a n y  m ere  ta lk . I a m  a sk in g  
notv w h e th er  th e  B o a r d  o f  F r e e h o ld e r s  e v e r  fo r m a lly  b y  
reso lu tion ------- -

M r. D a v is :  I d o n ’t c la im  th e re  w a s  a n y  su ch  th in g ,  
you r H o n o r .

T h e  C o u r t : W e ll ,  th en , w h a t  s ig n if ica n ce  h a s  it, M r. 
D a v is?  2 0

Q. D id  M r. H e n n e s s y  e v e r  te ll  y o u — —

T h e C o u r t:  C o u n se l fo r  th e  p la in tif f , M r. P a lm er ,  
said  in  h is  o p e n in g  o f  th e  ca se  to  th e  ju r y  th a t fo r  th e  

con ven ien ce  o f  th e  p u b lic  an  a rr a n g e m en t w a s  m a d e  b e­
tw een  H e n n e ss y , th e  co n tra c to r , a n d  L o g a n , th e  e n g in ­
eer, by w h ich  th e  P e a r l S tr e e t  b r id g e  w a s  to  be c o n s tr u c t­
ed first. I s n ’t  th a t  so ?

30J
M r. P a lm e r :  T h a t  is  co rrect.

T h e  C o u r t : T h a t  is  a  fa c t  in  th e  ca se , is  it  n o t  ?

M r. P a lm e r :  Y e s .
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M r. B a c k e s : H e  c o m m en ce d  first. M r. L o g a n  test i­
fied  so  th is  m o r n in g .

M r. H e n n e s s y : O n ly  co m m en ce d , th a t  is  a ll, n o t fin­
ish ed .

T h e  C o u r t : Y o u  a g r e e d  th a t it  w a s  to  be com m en ced , 
n o t  fin ished,?

M r. B a c k e s :  Y e s .

T h e  C o u r t : W e ll ,  in  th e  a b sen ce  o f  an  e x p r e ss  agree­
m en t b e tw e en  th e  p a r tie s  I d o  n o t see  th a t  it  w o u ld  be o f  
a n y  s ig n if ica n ce . T h e  p a r tie s  m u st  s ta n d  o r  fa ll by the 
p a r t ic u la r  b a rg a in  a s  th e y  m a d e  it in  b lack  an d  w h ite .

M r. D a v i s : W e ll ,  th e  o n ly  re a so n  th a t I o ffered  it, 
y o u r  H o n o r , is  fo r  th is  r e a s o n : th a t  M r. B a c k e s  on  the  
o th e r  s id e  a r g u e d  to  y o u r  H o n o r  th a t th e  e x c u s e  fo r  not 

2 q b e g in n in g  th e  B r o a d  S tr e e t  b r id g e  w a s  th a t M r. L ogan  
h ad  n e v e r  n o tif ie d  h im  to  b eg in .

T h e  C o u r t : H e  sa y s  so  y et.

M r. D a v i s : N o w  I am  tr y in g  to  sh o w , y o u r  H o n o r , 
th a t  th e  re a so n  th a t M r. L o g a n  n e v e r  n o tif ie d  h im  to  be­
g in  w a s  th a t it  w a s  H e n n e s s y ’s o w n  a c t a n d  acq u iescen ce  

th a t  th e y  sh o u ld  b u ild  th e  P e a r l S tr e e t  b r id g e  b e fo r e  they  
a tte m p te d  th e  B r o a d  S tr e e t  b r id g e .

30
T h e  C o u r t:  W e ll ,  h e  c o u ld n ’t ch a n g e  h is  contract. 

O n e  p a rty  to  a  c o n tra c t  c a n n o t ch a n g e  it. T h a t  contract 

h a s g o t  to  b e ch a n g ed  b y  b o th  p a rtie s . ^
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M r. D a v is :  B u t  h e  c a n n o t ta k e  a d v a n ta g e  o f  so m e ­
th in g  th at h e a cq u ie sc ed  in.

T h e  C o u r t : W e ll ,  w e  w il l  se e  .a b o u t th a t  w h e n  w e  
com e to  it. T h a t  is  a n o th e r  p h a se  o f  th e  case .

B y  M r. D a v i s :

Q. M r. R u ss , w a s  M r. H e n n e s s y  ca lled  b e fo r e  y o u r  
board .at a n y  t im e  w ith  re sp ec t to  th e se  co n tra c ts  ? ^ 0

A . S ev er a l t im e s .

.  Q. W h ile  th e  b o a rd  w a s  in  s e s s io n ?
A . Y e s , sir .

Q. W a s  th e re  a t a n y  t im e  a n y  req u est fr o m  th e  
B oard  o f  F r e e h o ld e r s  th a t h e sh o u ld  p ro ce ed  w ith  th e  e x ­
ecution  o f  h is  C ontract?

(O b jec ted  t o .)

1 he C o u r t: W a s  it in  w r it in g ?  2 q

A . I d o n  t r e co lle c t  th a t. M r. H e n n e s s y  ap p eared  
before th e  b oard  o f  co u rse . I am  p ro b a b ly  a h ea d  o f  m y  
question  on  th is , b u t w ith  th e  id ea  o f  g e t t in g  sta r ted  o r  
m aking  fu r th er  p r o g re ss .

M r,. P a lm e r : T h a t  is  o b je c te d  to . T h e  p o in t  o f  m y  
objection  is th a t i f  it  to o k  p la ce  a t a m e e t in g  o f  th e  b oard  
the m in u tes o f  th e  b o a rd  w ill  sh o w  th e  a c t io n  o f  th e
board at th a t t im e , a n d  th a t is  th e  o n ly  co m p eten t te s t i-  
m ony.

M r. D a v is :  It< d oes, n o t  sh o w  H e n n e s s y ’s a c tio n ,  
though.
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T h e  C o u r t : T h is  w itn e s s  w o u ld  be p erm itted  to  sh ow  
a n y  d ec la ra t io n s  m a d e  b y  th e  p la in tif f  to  th e  m em b ers o f  
th e  b o a rd  in d iv id u a lly  o r  s it t in g  a s  a  b o d y . O f  cou rse  
th e n  w h e n  y o u  b eg in  to  g o  fu r th e r  a n d  sh o w  th e  action  
o f  a  m u n ic ip a l b o d y , th a t  can  o n ly  be d o n e  in  o n e  w ay , 
o r d in a r ily , a n d  th a t is  b y  th e  m in u te s ;  b eca u se  a  m u n i­
c ip a l b o d y  £ c ts  b y  re so lu tio n . P ro c e e d .

N o  C ro ss  E x a m in a tio n .
10

T h e  C o u r t : M r. D a v is ,  d id  th e  B o a r d  o f  F reeh o ld ers  

e v e r  a c t o n  H e n n e s s v ’s co n tra c t?

M r. D a v is  : W h a t  d o  y o u  m ea n  b y  a ct?

T h e  C o u r t : B y  re so lu tio n , re sc in d  th e  co n tra ct.

2 0  M r. D a v is : N o ,  sir.

T h e  C o u r t: A b r o g a te  th e  co n tra c t.

M r. D a v is  : N o , sir.

T h e  C ou rt : P la v e  th e y  a n y  o ffic ia l a c tio n  ta k en  on  it?

- M r. D a v is  : N o , sir .

30  T h e  C o u r t : T h e y  s im p ly  a w a rd ed  th e  con tract' a n ew  ?

M r. D a v is : T h a t  is  r ig h t.

T h e  C o u r t:  
o f  h is  h a n d s  ?

In  o th e r  w o rd s , s im p ly  to o k  th e  jo b  out
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M r. D a v i s : Y e s , sir . I w o u ld  n o t a g r e e  w ith  th a t  
statem ent, y o u r  H o n o r . T h e  fa c t  is  th a t  th e y  a w a rd ed  
the con tract to  o th e r  p a rtie s .

M r. B a c k e s : B u t  th e y  a w a rd ed  an  e n t ir e ly  d iffer en t  
contract fo r  an  e n t ir e ly  d iffe r e n t  bridge, o n  th e  B r o a d  
S treet job , an d  e n t ir e ly  d iffer en t c o n stru c tio n .

10
William H . Ford, Sworn for defendant.

D irect e x a m in a tio n  b y  M r. D a v is  :

Q. M r. F o r d , w h a t  is  y o u r  p r o fe s s io n ?
A . C o n su lt in g  en g in ee r .
Q .' Y o u  are  a  g r a d u a te  o f  w h a t  in s t itu t io n ?
A . D a r tm o u th  C o lle g e  an d  th e  T h a y e r  S c h o o l o f  

E n g in eer in g , w h ic h  is  a  p o s t-g r a d u a te  co u rse .
Q. C o n n ec ted  w ith  D a r tm o u th  C o lle g e ?  2 0
A . Y e s , sir .
Q. W h a t  y e a r  d id  y o u  g r a d u a te ?
A . 1 8 9 4  fr o m  th e  c o l le g e  an d  18 9 5  fr o m  th e  T h a y e r  

School.

Q. A n d  y o u  h a v e  fo llo w e d  y o u r  p r o fe s s io n  sin ce  
grad u ation  ?

A . E v e r  s in ce .
Q. A r e  y o u  c o n n ec te d  w ith  a n y  co n tr a c tin g  co n ce rn ?
A . I am  n o t.

Q. Y o u  ju s t  d o  g en er a l c o n su lt in g  e n g in e e r in g  ^  
w ork ?

A . Y e s , sir .

Q. A r e  y o u  fa m ilia r  w ith  th e  p la n s  an d  sp ec ifica tio n s  
in vo lved  in  th e se  co n tra c ts?

A . I h a v e  lo o k ed  th e m  o v e r  v e r y  c a r e fu lly , y e s , sir .
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Q . A n d  th e y  a re  ca lled  w h a t  in  g en er a l ? W h a t  is  the  
n a tu re  o f  th e m ?

, A . W h y , th e  p la n  p u t o u t b y  th e  c o u n ty  w a s  s im p ly  a 
g e n e r a l p la n  c a l lin g  fo r  b id s, w ith  w h ic h  w e r e  to  be sub­
m itte d  p la n s  in  g r e a te r  d eta il.

O . A r e  th e y  w b a t  y o u  w o u ld  ca ll o p en  sp ec ifica tion s?
A . T h e y  a re  d e c id e d ly  o p en  sp ec ifica tio n s , in  that 

th e y  c o v e r  p ra c tic a lly  e v e r y th in g  w ith o u t  a  g re a t  d ea l o f  
d e ta il o n  th e  p la n s  th e m se lv e s .

^  Q . N o w  is  it  th e  b u s in e s s  o f  a  c o n s u lt in g  en g in ee r  to  
in terp re t p la n s  a n d  sp ec ifica tio n s  su ch  a s  th e se ?

A . V e r y  fre q u en tly , y e s .
Q . I s  it  th e  b u s in es s  o f  a  c o n su lt in g  e n g in ee r , such  

a s  y o u r  p r o fe s s io n  is , to  d e ter m in e  w h a t  is  ca lled  fo r  un­
d er  th e  p la n s  an d  sp ec ifica tio n s  su ch  a s  th e se ?

A . I t  is.
Q . N o w  w ill  y o u  te ll u s— y o u  h a v e  a lr ea d y  sa id  that 

y o u  e x a m in e d  th e  p la n s  an d  sp e c ifica tio n s  in v o lv e d  in  
th e se  tw o  contracts-^—w h e th e r  o r  n o t  in  y o u r  o p in io n  the  

2 0  ru le s  a n d  p ra c tic e s  o f  y o u r  p r o fe s s io n  req u ire  th e  con ­
tr a c to r  to  fu r n ish  a  co m p le ted  s tru ctu r e  in c lu d in g  the  

fo u n d a t io n  ?

M r. P a lm e r :  I o b je c t . T h is  w itn e s s  is  n o t  in  a p os­
it io n  to  in te rp re t  th is  co n tra c t. T h e  c o n tra c t  is  p er fec t­
ly  in terp re ta b le  b y  it s e l f .  I t  is  v e r y  p la in  in  a ll its  term s, 
th e  q u e s tio n  o f  u sa g e , p r o fe s s io n a l o r  o th e r w ise . W e  
h a v e  a d m itte d  a s  fa r  a s  th is  ca se  is  co n ce rn ed  t h a t  the  
P e a r l S tr e e t  b r id g e , w h e th e r  c o m p ly in g  w ith  th e  p lans  

• a n d  sp ec ifica tio n s , n e c e s s ita te d  th e  b u ild in g  o f  p iling . 
W e  a d m itte d  th a t.

T h e  C o u r t : I u n d er sta n d  th a t, b u t w e  k eep  on  g o in g  
o v e r  th e  sa m e th in g . I k n o w  w h a t  M r.' B a c k e s  on  h is  ar­
g u m e n t  o n  th e  m o tio n  to  n o n su it  s ta te d  th a t th e  p la in tiff
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w as req u ired  u n d er  h is  co n tra c t to  p u t d o w n  th is  p il in g  a t  
his o w n  e x p en se .

M r. D a v is  : I su p p o se  ev e r y b o d y  e lse  k n o w s  it, y o u r  
H on or. I ,do, cer ta in ly .

T h e  C o u r t:  W e ll ,  w h y  is  it  n e c e ssa r y  to  k eep  o n  o f ­
fer in g  to  p ro v e  it  a ll th e  tim e .

M r. D a v is :  I am  n o t  t r y in g  to  p ro v e  it  -all th e  t im e ;  
I am  tr y in g  to  sh o w , y o u r  H o n o r , th e  v e r y  c lea r  d is t in c ­
tion  th at M r . P a lm e r  a n d  M r. B a c k e s  m a k e  in  th is  ca se , 
that th e se  p la n s, w h ic h  th e y  th e m se lv e s  d rew , d o  n o t  
show  a n y  fo u n d a t io n  o r  th e  d e ta il o f  th e  fo u n d a tio n , an d  
th ere fo re  th e y  w e r e  h o t o b lig e d  to  d o  it.

T h e  C o u r t : O b lig e d  to  d o  w h a t  ?

M r. D a v i s : 
tion.

T o  p rep a re  a  d e ta il p la n  fo r  th e  fo u n d a -

20

T h e  C o u r t:  H e  sa y s  n o w , th a t  is  a lr e a d y  o n  th e  re ­
cord, th a t H e n n e s s y  w a s  req u ired  to  p u t d o w n  a fo u n d a ­
tion.

M r. D a v i s : P e r fe c t ly  tru e, bu t h e  is  a r g u in g  a t  th e  
sam e tim e th a t h is  d e ta il p lan  d o n ’t sh o w  it.

T h e  C o u r t : W h a t  d iffer en ce  d o e s  it  m a k e  ? I t  m a k e s  
none w h a tev er . E v e r y b o d y  h a s  a g r e e d  fr o m  th e  b eg in -  ^0 
n ing  to  th e  en d  th a t H e n n e s s y  w a s  o b lig e d  to  p u t d o w n  
piling fo r  th e  fo u n d a t io n  a n d  h e  d id n ’t d o  it.

M r. D a v i s : I a g r e e d  w ith  y o u r  H o n o r  o n  th a t so m e  
tim e ago .
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T h e  C o u r t : P r o c e e d . D o  y o u  h a v e  a n y  furth er  
q u e s tio n s?

M r. D a v is  ¡C r o ss-ex a m in e .

M r. P a lm e r :  N o  q u e stio n s .

M r. D a v is :  T h a t  is  a ll, w ith  th e  e x c e p t io n  o f  M r. 
S m ith , w h o  co m e s  fr o m  P la in fie ld , a n d  h e  ca n n o t get  
h ere . I th in k  I can  p ro v e  tw o  o r  th r ee  th in g s  b y  th e  w it­
n e s se s  h ere .

T h e  C o u r t : H a v e  y o u  a n y th in g  o n  th e  o th e r  hand, 
g e n tlem en .

M r. P a lm e r :  I d o  n o t th in k  w e  h a v e , a s  fa r  as the  
ca se  h a s  g o n e . I d o  n o t  k n o w  w h a t  M r. S m ith  w ill  te s t i­
f y  to .

2 0  T h e  C o u r t:  I w ill  o rd er  th e  ca se  o p en ed  i f  n ecessary . 

• M r. P a lm e r : A s  p resen te d  w e  h a v e  n o  rebu tta l.

T h e  C o u r t : N o w , M r. D a v is ,  th e  ca se  is  c lo sed  w ith  
th e  e x c e p t io n  o f  M r. S m ith ?

M r. D a v i s : I h a v e  n o t c lo sed .

T h e  C o u r t : I th o u g h t  y o u  sa id  y o u  h ad .
30

M r. D a v i s : N q , I sa id  I th o u g h t  I c o u ld  p ro v e  tw o  or 

' th r e e  o th e r  th in g s  b y  th e  w itn e s s e s  th a t  I h a d  h ere .
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William H . Ford, recalled for defendant.

D irect E x a m in a tio n  b y  M r. D a v i s :

Q. M r. F o r d , th e  c o n tra c t  p r ice  in  th is  ca se  o f  {he  
Broad S tr ee t  b r id g e  w a s  $ 1 0 ,8 7 0 .  T h e  e s t im a te d  p ro ­
fits on  th a t w er e , I th in k , e ig h te e n  a n d  tw e n ty  p er  cen t  
resp ective ly  o n  th e  la b o r  an d  th e  m a te r ia ls . W il l  y o u  
tell h is H o n o r  a n d  th e  ju r y  w h a t  is  th e  p ra ctice  a m o n g  
en g in eers a s  to  th e  e s t im a tio n  o f  th e ir  p ro fits?  ■"

M r. P a lm e r : I o b jec t. T h is  m a n  is  n o t  a  c o n tra c to r  
and he h a s n o t q u a lified  a s  a  co n tra c to r .

B y  the C o u r t :

Q. H a v e  y o u  e v e r  ta k en  jo b s?
A . I h a v e , sir .
Q. W h e r e  ?

A . T w o  b r id g e s  a t O cea n  C ity  th a t  I w a s  in te re sted  2 0  
in a cou p le o f  y e a r s  a g o . T h e r e  h a v e  b een  a  n u m b er  in  
different p a rts  o f  th e  co u n tr y . , T h a t  sa m e y e a r  th e re  
w ere tw o  in  M a r y la n d  fo r  th e  sta te .

Q. W h a t y e a r  w a s  th a t?
A . T h a t  w a s  1 9 1 3 , I b e lie v e , sir.
Q. T h e  sa m e y e a r  th a t th e se  b r id g e s  w e r e  b u ilt ?
A . T h e  sa m e y ea r .

T h e  C o u r t : W e ll ,  I th in k  h e  is  co m p eten t.
30

M r. P a lm e r :  W e ll ,  i f  y o u r  H o n o r  p lea se , th is  w it ­
ness is  n o t q u a lified  y e t . H e  m e r e ly  s ta te d  th a t h e  w a s  
in terested  in  th e se  co n tra c ts . H e  h a s  n o t  q u a lified  h im ­
self to  be in  a  p o s it io n  to  e x p r e s s  an  o p in io n .
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B y  th e  C o u r t :

Q . W e r e  y o u  th e  c o n tra c to r ?
A . I  w a s  in te r e s te d  to  th e  e x te n t  th a t  I m a d e  up the  

e s t im a te s , th a t  I p u t in  th e  b id s , th a t  I ca rr ied  th rou gh  
th e  w o rk  a s  e n g in e e r  a t th a t  t im e , r e p r e se n tin g  th e  g en ­
era l c o n tr a c to r s  a n d  h a v in g  en t ir e  ch a r g e  o f  th e  w ork , 
b o th  fo r  th e  e s t im a t io n  o n  th e  jo b s  a n d  p u ttin g  them  

th r o u g h .
10

T h e  C o u r t : I th in k  h e  h a s  th e  q u a lifica tio n s .

M r. P a lm e r :  I f  y o u r  H o n o r  p lea se , on^- fu r th er  ob­
je c tio n . H e  h a s  s ta te d  h is  in te r e s ts  w e r e  th a t o f  an  en­
g in e e r , n o t  o f  a  co n tra c to r .

- T h e  C o u r t:  Y e s ,  I u n d er sta n d .

T h e  W it n e s s : A s  a n  e n g in e e r  r e p r e se n tin g  th e  gen-

2 0  era l co n tra c to r s .

M r. P a lm e r : T h a t  h a s  n o th in g  to  d o  w ith  th e  ques­
t io n  o f  e s t im a te s  a s  to  p ro fits , so  h e  is  n o t  q u a lified  to  any  
k n o w le d g e  o f  a  s itu a tio n  o f  th a t  k in d  w h ic h  q u a lifies him  

to  e x p r e s s  an  o p in io n .

T h e  C o u r t:  I th in k  th is  m a n  is  q u a lified  to  sh o w  if  . 
th e re  is  a  g en er a l c u sto m  re sp e c tin g  th e  p ro fits  o n  jo b s  on
th is  ch a ra c ter . Y o u  m a y  a sk  th a t q u e s tio n  first.

30
M r. D a v is :  W h a t  I w a s  tr y in g  to  sh o w , i f  your  

H o n o r  p lea se , w a s  n o t th e  a m o u n t o f  th e  p ro fits  but the  
■ w a y  in  w h ic h  th e y  w e r e  fig u red . You will find th a t ques­

t io n  is  e x a c t ly  in  lin e .
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B y  the C o u r t :

Q. Ts th ere  o r  is  th ere  n o t a g e n e r a l cu sto m  re sp ec t­
ing the p ro fits  o n  jo b s  o f  th is  ch a ra c ter?  I s  th ere  o r  is  
there n o t a  cu sto m  ?

M r. P a lm e r : T h a t  is  o b je c te d  to . I t  is  n o t  a  q u e s­
tion  o f  cu sto m , it  is  w h a t  th is  m a n  fig u red  h im s e lf  o n  
this con tract. I t  ca n n o t a ffe c t  th is  s itu a tio n .

10
T h e C o u r t:  Y e s , I th in k  th e re  is  so m e th in g  in  th at.

M r. D a v is :  I am  n o t a sk in g  h im  to  fig u re  o n  th is  
contract. T h e  w a y  H e n n e s s y  fig u red  it it w o u ld  co s t  n o t  
only  $ 1 0 ,0 0 0  but in  a d d it io n  to  th a t h is  tw e n ty  p er  cen t  
profit.

T h e  C o u r t : N o , th a t  is  n o t  th e  w a y  h e fig u r es  it.

M r. B a c k e s :  O h , n o . 2 0

M r. D a v i s : I sa y  it  is. H e  is  f ig u r in g  tw e n ty  p er  
cent profit o n  $ 1 0 ,0 0 0 .  I f  h e is  f ig u r in g  th a t it  c o s t  $ 1 0 ,-  
000  he is  f ig u r in g  o n  th e  c o s t  an d  th e r e fo r e  it w o u ld  c o s t  
not o n ly  th e  $ 1 0 ,0 0 0  but it  w o u ld  c o s t  th e  co u n ty  tw e n ty  
per cent a b o v e  th a t.

T h e C o u r t: Y o u  a sk  h im  th e  q u e stio n , M r. D a v is .  I 
suppose th e  co r re c t  ru le  is  th a t  a  co n tra c to r  o n  a job  o f  
this sort w o u ld  be e n t itle d  to  re co v e r  a s  d a m a g e s  fo r  its  
breach th e  d iffe r e n c e  b e tw e e n  w h a t  th e  jo b  w o u ld  co s t  
him i f  he h ad  b een  a llo w e d  to  g o  on  w ith  it an d  w h a t  th e  
d efen dan t a g re ed  to  p a y  h im .

M r. D a v i s : T h a t  is  r igh t.
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M r. P a lm e r :  N o w  i f  y o u r  H o n o r  p lea se , it  is  ju st  
e x a c t ly  th a t  s itu a tio n . H e n n e s s y  te s t if ied  th a t h e esti­
m a te d  th e  c o s t  o f  h is  m a te r ia l a n d  th e  c o s t  o f  h is  labor 
a n d  a d d ed  to  th e  lab or  e ig h te e n  p er  cen t an d  to  th e  m a­
ter ia l tw e n ty  p er  cen t, a n d  th a t is  w h a t  th e  to ta l w ould  
be th a t is  su b m itted .

M r. D a v is : N o ,  h e  d id n ’t sa y  th a t.

■̂-0 T h e  C o u r t: T h a t  is  w h a t  I u n d e r s to o d  h im .

M r. D a v is  : 
o n  th e  p rice.

H e  sa id  h e  fig u red  tw e n ty  p er  cen t profit

T h e  C o u r t : N o , y o u  are m ista k e n  a b o u t that. H e
d iv id e d  up  lab or  an d  m a te r ia l an d  sa id  o n e  w a s  eigh teen  
p er cen t, I th in k , o n  o n e , a n d  so m e  o th e r  p er cen t on  
a n o th er , an d  b e tw e e n  th e  tw o  h e  f ig u r es  h e  w o u ld  have  
h ad  a  p ro fit, w h ic h  is  w h o lly  fr o m  m em o ry , o f  $ 1 ,3 0 0  or 

2 0  $ 1,4° °  o n  th e  p r ice  o f  th e  jo b . A m  I r ig h t?

M r. B a c k e s  : 
M r. D a v i s :

Y e s .
A l l  r ig h t. I w ill  a sk  n o  q u estio n s .

M r. D a v is  : I m a y  s ta te  w h a t  I w ill  p ro v e  by M r.
S m ith , so  th a t  y o u r  H o n o r  m a y  h a v e  th a t o n  th e  m otion  
in  d e a lin g  w ith  th is  m o tio n . I p ro p o se  to  sh o w  by M r. 
S m ith ------ -

T h e  C o u r t : Y o u r  m o tio n  n o w  is  fo r  w h a t, fo r  a di­
r e c tio n  ?

M r. D a v is  : Y e s .
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T h e C o u r t: In  fa v o r  o f  th e  d e fe n d a n t?

M r. D a v is :  In  fa v o r  o f  th e  d e fe n d a n t.

T h e  C o u r t : A n d  y o u  a re  r e se r v in g  y o u r  r ig h t to  ca ll 
M r. S m ith  w h e n  h e  a rr iv e s? -

M j*. D a v is :  Y e s .

T h e  C o u r t : W e ll ,  y o u  m a y  d o  th a t an d  th e  co u rt w ill  1 0  
hear y o u r  m o tio n  n o w  fo r  a  d ir e c t io n  in  o rd er  to  sa v e  
tim e. N o w  I w ill  a sk  y o u  to  d ea l w ith  th e  co n tra c ts  
separately , p lea se , fo r  th e  P e a r l S tr e e t  co n tra c t  first.
T he q u estio n , a s  I v ie w  it, is  w h e th e r  th e re  w a s  an  a b an ­
donm ent o f  th a t  c o n tra c t  b y  th e  p la in tiff . In  o th e r  w o rd s ,  
did the c o u n ty  h a v e  th e  r ig h t to  reg a rd  th e  co n tra c t  as  
abandoned  b y  th e  p la in tif f?  N o w  y o u  s ta r t w ith  th e  c o n ­
cession  th a t H e n n e s s v  w a s  to  p u t d o w n  a p il in g  a t h is  
ow n cost an d  th a t h e  sta r ted  an d  put in  a  c o ffer d a m  ab o u t  
or prior to  A p r il 5, 1 9 1 3 , an d  th a t th e r e a fte r  h e d id  n o - 2o 
th ing on  th e  jo b ;  a n d  th e  c o u n ty  a w a r d e d  th e  co n tra c t  

anew  in M a y , 1914- I t  se em s to  m e I o u g h t  to  h ea r  fro m  
the o th er  sid e . Y o u r  m o tio n  is  fo r  a  d ir e c t io n  w ith  re ­
ference to  th e  P e a r l S tr e e t  co n tra c t?

M r. D a v i s : A n d  a lso  w ith  reg a rd  to  th e  o th e r  o n e  
also. . •

T h e C ou rts  W e ll ,  w e  are  o n ly  d e a lin g  w ith  o n e  a t a  
tim e n ow . M r. B a c k e s , I w ill  h ea r  v o u . 30

M r. B a c k e s:  W ith  r e fe r e n c e  to  th e  P e a r l S tr e e t  c o n ­
tract, th ere  w a s  n e v e r  a n y  a b a n d o n m en t ,o f th e  P e a r l  
Street co n tra c t b y  M r. H e n n e s s y , n o r  w a s  th e re  e v e r  a n y  
resolu tion  o r  fo r m a l a c t io n  b y  th e  B o a r d  o f  F r e e h o ld e r s
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ta k in g  th a t co n tra c t  fr o m  M r. H e n n e ss y . T h e  la st w rit­
ten  ev id e n c e  o f  a n y th in g  th a t tr a n sp ired  b e tw e en  H e n ­
n e s s y  th e  co n tra c to r  a n d  L o g a n  th e  e n g in e e r  an d  agen t  
o f  th e  b o a rd  w a s  th e  req u est u p o n  H e n n e s s y ’s p art to  ob- 

- ta in  fr o m  M r. L o g a n  a  fu ll  an d  e x p lic it  d ire c tio n  as to  
th e  m a n n er  o f  d r iv in g  p ilin g . N o w  y o u r  H o n o r  w ill re­
ca ll th a t  th e  te s t  p il in g  w a s  d r iv e n  u n d er  th e  d irectio n  o f  
th e  e n g in e e r  an d  o n  A p r il 5 th  th e  e n g in e e r  in ~a  letter  
s ta te d  w h a t  th a t  te s t  p ile  sh o w e d , an d  h e  sa id  s im p lv  th is : 
“ A p r il 5 th . R e c o r d  o f  th e  te s t  p ile :  w e ig h t  o f  ham m er  
2 ,1 7 5 ;  p en e tra t io n  18  fe e t  p en e tra t io n  o n  th e  last 20  

b lo w s , ^2 in ch  p er  b lo w  ; fa ll o f  h a m m er  2 2  fee t.
Y o u  h a v e  m y  a p p r o v a l to  d r iv e  14  in ch  p ile  n o t less  

th a n  2  fe e t  6  in ch es  n o r  m o re  th a n  3 fe e t  cen ter  to  center. 
P ile s  to  be d r iv e n  u n d er  m y  su p e r v is io n .”

Y o u r  H o n o r  w ill  reca ll, to o , th a t  w h e r e  t l^ r e  w a s  any  
q u e s tio n  a s  to  th e  d e ta ils  req u ired  th e  e n g in e e r  w a s to  
g iv e  th em . T h a t  w a s  th e  p r o v is io n  o f  th e  con tract.

H en n essy *  th e n , a f te r  h e  fo u n d  th a t  h e  co u ld  n o t per- 
20 su a d e  e ith e r  th e  e n g in e e r  o r  th e  m em b ers  o f  th e  B oard  o f  

F r e e h o ld e r s  to  g iv e  h im  e x tr a  c o m p e n sa tio n  fo r  thèse  
p ilin g , sa id  to  th e  en g in e e r , “ U n d e r  y o u r  d ir e c t io n 11 w ill 
d r iv e  th a t te s t  a n d  th e n  h e  sa id  fu r th e r  o n  M a y  9 th , “ I 
w a n t y o u , M r. E n g in e e r , to  g iv e  m e a  p la n  w h ereb y  I 
sh a ll d r iv e  th e se  p il in g  a n d  h o w  th e y  sh a ll be d riven . T h e  
le tter  I w ill  read  to  y o u r  H o n o r . I t  is  v e r y  e x p lic it . “A s  
y o u  a re  a w a re , th e  w o rk  on  P e a r l S tr e e t  b r id g e  is  being  
h e ld  u p  th r o u g li th is  q u e stio n  o f  p ilin g . Y o u  are also  
a w a re  th a t th e re  a re  n o  p la n s  o r  sp ec ifica tio n s  coverin g  

^  p il in g .”
“ N o w  th is  m a tte r  m a y  be g r e a t ly  s im p lif ied  i f  y o u  w ill 

k in d ly  g iv e  m e  fu ll in s tr u c t io n s  in  w r it in g  a s  to  th e  re­
q u ir em en ts . T h e  s iz e  o f  p il in g  a t b u tt an d  a t  top , w h eth ­
er  p ee led  o r  u n p ee led , w h e th e r  y o u  w a n t  th e  p ile s  a ll ver­
t ic a l o r  p art in c lin e d  to  ta k e  th e  h o r iz o n ta l th ru st o f  the
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arch. I f  y o u  req u ire  a n y  in c lin ed , s ta te .h o w  m a n y  an d  
w hat in c lin a tio n , th e  le a st  p en e tra t io n  o f  la s t  b lo w  o f  
ham m er, w ith  a  d ia g ra m  s h o w in g  th e  sp a c in g . In  o th e r  

w ords, I a sk  fo r  co m p le te  in s tr u c t io n s  a n d  sp ec ifica tio n s  
on p ilin g  a cco m p a n ied  b y  a  w r it te n  o rd er  to  d o  th e  w o rk  
required .”

T h e C o u r t : D o e s  th a t  m ea n  a n y  m o re  th a n  t h i s : th a t  
fo llo w in g  up  w h a t  h e  h ad  p r e v io u s ly  sa id  in  h is  le tte r s  
about ex tr a  co m p e n sa tio n  a n d  th e  o rd er  fo r  th is  e x tr a  
w ork, d oes th a t  m ea n  a n y th in g  m o r e  th a n  th a t H e n n e s s y  
w anted  an  o rd er  fo r  th is  e x tr a  w o r k  in  o rd er  th a t h e  
could g e t  e x tr a  c o m p e n sa tio n ?

M r. B a c k e s :  T h e  e x tr a  c o m p en sa tio n , y o u r  H o n o r  
w ill recall, co u ld  u n d er  n o  p o ss ib le  c ir c u m sta n c es  h a v e  
been g iv e n  tQ H e n n e s s y  w ith o u t  a  cer tif ic a te  an d  w ith o u t  
the ap prova l a n d  a w a r d  b y  th e  e n g in ee r .

T h e C o u r t: W e ll ,  n o w  J u ly  3 1 s t  h e  w r ite s  th is  le t-  2 0  
ter you  read  fr o m  M a y  9 th — o n  J u ly  3 1 s t  h e  s a y s :

T o  th e  H o n o r a b le  B o a r d  o f  C h o sen  F r e e h o ld e r s ,  
B u r lin g to n  C o u n ty , N . J .,

G en tlem a n : ,

I can a ssu re  y o u  th a t I d id  n o t  e n ter  in to  m y  co n tra c t  
for the p u rp o se  o f  li l ig a t io n  b u t to  b u ild  y o u r  b r id g es .
I f , th ere fo re , th e  fo r e g o n e  e x p la n a tio n s  an d  re q u es ts  do' 
not m eet w ith  y o u r  fa v o r  I a m  w il l in g  to  w ith d r a w  fro m  
the con tracts, i f  y o u  w ill  a su m e  c o n tr o l o f  th e  m o n e y  e x -  
pended fo r  lab or  p e r fo r m e d  an d  m a te r ia ls  fu r n ish e d  a n d  
incorporate a  p r o v is io n  in  th e  n e x t  b id s  an d  c o n tra c t  ta k ­
ing care o f  th is  la b o r  a n d  m a te r ia l, p r o v id e d  y o u  w ill  
agree to  re a d v e r tise  th e  b o th  b r id g es , a d o p t in g  th e  p la n s  
I have su b m itted  a n d  a s s u m in g  p a y m e n t th e r e fo r  u n d er
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te r m s  s a t is fa c to r y  to  th e  C o n cre te  S te e l E n g in ee r in g  
C o m p a n y . I sh a ll th e re b y  sa cr ifice  a ll e x p e n se s  d ue to  
e r e c tin g  p la n t, lo s s  o f  t im e  a n d  o th e r  m isce lla n eo u s  
c h a rg e s . Y o u  w ill a lso  fu r th e r  a g r e e  to  g iv e  m e an  even  

ch a n ce  w ith  o th e r  b id d e r s .”
N o ,  th a t  is  n o t  th e  le tter , th a t  is  w h e r e  h e  r e fe r s  to  the  

m a tter  o f  a rb itra tio n . N o w  w ith  resp ec t to  th a t other  
le tter , a  le tte r  in  M a y . T h is  is  M a y  3 1 s t , u n d er  th e  sam e  
d ate . T h is  is  th e  le tte r  th a t  I w a n te d  to  ca ll a tte n tio n  to.

■ L is te n  to  th is , M r. P a lm e r :

B u r lin g to n , N . J . M a y  3 1 , 19 1 3 .
T o  th e  H o n o r a b le  B o a r d  o f  C h o se n  F re eh o ld ers , 

B u r lin g to n  C o u n ty , N . J.

G e n t le m e n :—
I d es ir e  to  ca ll y o u r  a tte n t io n  to  w h a t  ap p ears to  me 

a s  a  so m e w h a t  a rb itra ry  an d  u n r ea so n a b le  a c tio n  o f  your  
E n g in e e r , M r. J a m es  L o g a n , r e sp e c tin g  m y  con tract for  
th e  P e a r l S tr e e t  arch  b r id g e  a t B u r lin g to n , N e w  Jersey.

20  B r ie f ly  u n d er  sa id  co n tra c t, p la n s  a n d  sp ec ifica tio n s  n o­
th in g  w a s  s ta te d  a b o u t o r  p r o v id e d  fo r  a p ile  fou n d ation  
u n d er  th e  a b u tm e n t fo r  th is  b r id g e . U n d e r  th e se  circum ­
sta n c e s  it  se em s to  be so m e w h a t  u n rea so n a b le , con sid er­
in g  th a t m y  c o n tra c t  req u ires  o n ly  th e  fu r n is h in g  o f  la­
b o r  a n d  m a te r ia ls  in  a cc o rd a n c e  w ith  th e  sa id  contract, 
p la n s  an d  sp ec ifica tio n s , to  n o w  a tte m p t'to  co m p el m e to  
d o  th e  p ilin g  o r  a n y  o th e r  w o r k  n o t  co n tem p la te d  and not 
ca lled  fo r  in  th e  sa id  co n tra c t. I f  it  n o w  se em s n ecessary  
to  y o u  to  d r iv e  p il in g  I a sk  th a t y o u  g iv e  m e  a  supplem en- 

■ ta l co n tra c t  o r  a g r e e m e n t , s p e c ify in g  w h a t  ad d ition a l 
w o r k  n o t  c o n tem p la te d  in  m y  co n tra c t  is  to  be d on e and  
th e  c o m p e n sa tio n  th e r e fo r e , u n le ss  th e  c o u n ty  w ish es  to  
d r iv e  th e  p il in g  it s e l f ,  g iv in g  m e  a  s a f e  b o tto m  o n  w hich  
to  p la ce  th e  s tru ctu re  in  a cc o rd a n c e  w ith  m y  p lan s, speci­
f ica tio n s  a n d  co n tra c t. I a m  so r r y  to  h a v e  to  s ta te  to  you
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that u n le ss  su ch  an  a g re em en t is  m a d e  o r  th e  p ilin g  is  
driven  b y  th e  co u n ty . I w ill  be fo r c e d  to  r e fu s e  to  c o n ­
tinue th e  w o r k .”

N o w  th a t is  th e  re a so n  I a sk ed  y o u  th e  q u e s tio n  w h e th ­
er the le tter  w h ic h  y o u  read  u n d er  th e  d a te  o f  M a y  9 th  
did n ot m er e ly  a m o u n t to  t h i s ; th a t  H e n n e s s y , th e  p la in ­
tiff, w a n ted  an  a g r e e m e n t  o r  o rd er  fo r  th is  w o rk , th is  
p ilin g  w ork , w h ic h  w o u ld  be e q u iv a len t to  a  n e w  a g r e e ­
m ent, by w h ich  h e  w o u ld  be en t itle d  to  e x tr a  co m p en sa ­
tion. T a k e  th e  tw o  le tter s  to g e th e r  a n d  a ll th e  le tter s   ̂
to g e th er :  d o e sn ’t it  a m o u n t to  th a t?

M r. B a c k e s : I d o n ’t th in k  th a t it im p o r ts  th a t  rtjean- 
ing. W h a t  it  d o e s  im p o r t w a s  t h i s : H e n n e s s y ’s en d ea v o r  
th rou gh ou t to  o b ta in  e x tr a  co m p e n sa tio n  fo r  th is  e x tr a  
w ork. U n d o u b te d ly  h e e n d e a v o r e d  to  d o  th a t. B u t  h a v ­
ing learn ed  th a t h e  co u ld  n o t  o b ta in  it h e  n e v e r  a b a n ­
doned  th a t co n tra c t  b u t w e n t  o n  w ith  it, ev e n  in  th e  
face-------- 20

T h e  C o u r t : I u n d er sta n d  th a t. N o w  w h a t  d id  h e  
do? Y o u  sa y  h e  n e v e r  in te n d ed  to  a b a n d o n  h is  co n tra c t  
and he w a n ted  to  g o  o n  w ith  it. N o w  w h a t  d id  h e  d o  to  
show  th a t?  Y o u  se e  it  is  n o t  w h a t  h e  h a d  in  h is  m in d , 
u n d isc lo sed  to  th e  d e fe n d a n t. T h e  a c t io n  o f  th e  d e fe n d ­
ant m u st e ith er  be co n d em n e d  o r  ju s t if ie d  b y  w h a t  M r , 
H e n n essy  a c tu a lly  d id  an d  sa id , th a t  is  it. I t  is  n o t  w h a t  
he secretly  in ten d ed . Y o u  see  w h a t  I m ea n ?

M r. B a c k e s :  Y e s ,  I g r a n t  y o u  y o u r  H o n o r ’s p o s it io n . ^

T h e  C o u r t : D id  h e  d o  a n y th in g  w h ic h  ca u se d  th e  
county to  b e lie v e  th a t h e  d e lib e r a te ly  a b a n d o n ed  h is  c o n ­
tract w ith o u t  ju st if ia b le  ca u se ?
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M r. B a c k e s :  W e ll ,  is  th e re  a n y th in g  in  a n y  o f  the  
le tte r s  w h ic h  h a s  b een  o ffe r e d  h ere  to  d isc lo se  a n y  in ­
te n t  o n  th e  p a rt o f  H e n n e s s y  to ,a b a n d o n  o r  to  lead  the  
B o a r d  o f  F r e e h o ld e r s  to  b e lie v e  th a t h e  h a d  ab and oned  

th a t  co n tr a c t?  A b s o lu te ly  n o th in g .

T h e  C o u r t : I h a v e  b een  c o n s id e r in g , y o u r  a rgu m en t  

in y s t  n e c e s sa r ily  be th e  sa m e a s  y o u  m a d e  th e  other  

d a y , b eca u se  th a t is  th e  o n ly  a n sw e r .
10

M r, B a c k e s : T r u ly  th a t is  th e  a n sw e r .

T h e  C o u r t : T h e r e fo r e  I h a v e  h ea rd  y o u . S o  I th ink  

u n le ss  y o u  h a v e  so m e th in g  fu r th e r  to  sa y --------

M r. B a c k e s :  O n ly  t h is :  th a t  th e  ev id e n c e  d isc lo ses , 
e v e n  a f te r  w r it in g  a ll th e se  le tter s , H e n n e s s y ’s equ ip­
m en t, h is  a p p lia n ces , h is  m a ch in e ry , w a s  a ll o n  th a t job  

fo r  a  y ea r . H e n n e s s y ’s la s t  w o r k  w a s  d o n e  so m e tim e in  
2 0  Tune o f  1 9 1 3 , a n d  th e r e fo r e  th e  a c ts  o f  H e n n e s s y  in  per­

m it t in g  h is  m a ch in e ry  a n d  s t u f f - t o  rem a in  th ere , ready  

to  g o  o n  w ith  th a t  co n tra c t  w h e n  h e  si lou ld  be ord ered  to  
d o  it, a n d  h is  a sk in g  in  th is  le tte r  o f  M a y  3 1 s t , a ll clear­
ly  s h o w s  an  in te n t, a n d  it  m u st  h a v e  n e c e ssa r ily  led  the  
e n g in e e r  a n d  th e  C o u n ty  B o a r d  o f  F r e e h o ld e r s  to  the  
o n ly  co n c lu s io n , n a m e ly , th a t  H e n n e s s y  w a s  rea d y  tp  go  

o n  w ith  th a t  w o rk .
N o w  w h y  d id n ’t  th e  C o u n ty  E n g in e e r  o r  th e  B o a rd  o f  

F r e e h o ld e r s , a s  th e y  h a d  a  p e r fe c t  r ig h t  to  d o , sa y  to  M r. 
H e n n e s s y , “ P r o c e e d  w ith  th a t  w o r k  w ith in  so  m any  
d a y s  o r  ap p ear b e fo r e  th is  b o a rd  a n d  sh o w  ca u se  w hy  

th a t  c o n tra c t  sh o u ld  n o t  be ta k en  a w a y  fr o m  y o u ? ” W h y  
d id n ’t th e y  d o  it ? M r. L o g a n  sa id  h e  n e v e r  o rd ered  any  
fo r m a l a c t io n  ta k en  in  a n y  w a y , sh a p e  o r  fo rm . L o g a n  
sa y s , “ I n e v e r  g a v e  h im  a n y  n o t ic e .” W h a t  w a s  th e  con-
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tractor to  d o  u n d er  th e se  c irc u m sta n c es?  H e  w a s  h e r e ; h e  
had d o n e  p art o f  h is  w o r k ;  h e  h a d  b een  w ith h e ld  p a y ­
m en ts th a t w e r e  d u e  h im . C lea r ly  th e  e n g in e e r  h e ld  h is  
certificate  b ack  fo r  th e  o th e r  p a y m e n ts  th a t w er e  d u e  to  
him  u n d er  th a t co n tra c t. H e  h a d  n o t  r e ce iv e d  a  d o lla r  
from  th e  c o u n ty  fo r  a n y  w o r k  th a t h e  h a d  d o n e  th e r e ;  
and it is  s ta te d  th a t th e re  w a s  a m p le  w o r k  th ere . H e  
had put h is  m a te r ia l d o w n  th e re  an d  h e  h a d  a sk ed  in  o n e  
o f  the le tter s  to  th e  en g in e e r , ‘‘W ill  y o u  a llo w  m e  fo r  th e  
m ateria l th a t  I h a v e  o n  th e  g r o u n d  o r  sh a ll I o n ly  be a l-  
low ed  fo r  th e  w o r k  th a t h a s  b een  p u t in  th e re  ?” T h e  e n ­
g in eer  p ro m ised  to  g iv e  h im  a p a y m en t.

/
T h e  C o u r t:  Y o u  sa id  th a t th e  b u rd en  o f  p r o o f  is  

upon p la in tiff  to  sh o w  su b sta n tia l p e r fo r m a n c e  o f  h is  
contract. D o  y o u  sa y  th a t h e  w a s  p rev e n te d ?

M r. B a c k e s :  Y e s .

\
T h e  C o u r t : W e ll ,  d o  y o u  c la im  th a t h e  co u ld  re co v e r  2 0  

upon a q u a n tu m  m er u it  u n d er  a n y  c irc u m sta n c e s?  H e  is  
su ing  on  a  co n tra c t, is n ’t  h e  ?

M r. B a c k e s : T h e r e  is  a  q u a n tu m  m e r u it  c la u se  in  
there to o , u n d er  th e  b reach , an d  I th in k  u n d er  a  recen t  
ru ling  th a t w e  c o u ld  re c o v e r  fo r  th e  w o rk  a c tu a lly  d o n e  
and p e r fo r m e d  i f  w e  w e r e  p rev e n te d  fr o m  d o in g  it.

T h e  C o u r t : W e ll ,  y o u  ca n  d o  th a t o n ly  u p o n  th e  

theory  th a t th e  c o u n ty  a ccep ted  it ? ^

M r. B a c k e s :  Y e s , th a t  th e y  d id  accep t it.

T h e  C o u r t : D id  th e y ?
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M r. B a c k e s :  S u r e ly  th e y  d id .

T h e  C o u r t : I th o u g h t  h e  so ld  it to  th e  n e w  co n tra ct­

or.

M r. B a c k e s  : B u t  h e  c o u ld n ’t se ll th a t  h o le  in  the  

g r o u n d  th a t th e  o th e r  m a n  g o t  th e  b en efit o f .

T h e  C o u r t : B u t  it  w a s  th e  co ffe r d a m  {h a t h e  so ld  to  

th e  n e w  c o n tra c to r ?

M r. B a c k e s 1 T h e  c o ffe r d a m  w a s  th e  b o a r d in g  around  
it , b u t th e  h o le  in th e  g r o u n d  th a t h e  m a d e , th e  e x c a v a ­
t io n , n e ith e r  th e  co u n ty  n o r  a n y b o d y  e ls e  p a id  h im  fo r  it.

T h e  C o u r t : N o w  I w ill h ea r  y o u  on  th e  se co n d  ques­

tio n .

M r. D a v is :  N o w  th e  se co n d  q u e s tio n  is  so m ew h a t  

2 0  m o re  in v o lv e d  th a n  th e  first o n e . I w a n t  to  ta k e  you r  
H o n o r ’s t im e  ju s t  fo r  a  m o m e n t to  rea d  to  y o u  th e  con ­
tra c t  w h ic h  is  in v o lv e d  in  th e  B r o a d  S tr e e t  b r id g e , ju st  

th e  p a rt o f  it  th a t  is  m a te r ia l.
“ T h is  A g r e e m e n t , m a d e  th is  e ig h te e n th  d a y  o f  D ecem ­

b er, o n e  th o u sa n d  n in e  h u n d r ed  a n d  tw e lv e , b e tw e en  P a ­
tr ick  A . H e n n e s s y , o f  M o u n t V e r n o n , W estc h e ste r  

C o u n ty , N e w  Y o r k , p a r ty  o f  th e  first p art, an d  B o a rd  o f  
C h o se n  F r e e h o ld e r s  o f  th e  C o u n ty  o f  B u r lin g to n  and  

S ta te  o f  N e w  J e r se y , p a rty  o f  th e  se co n d  part.
3 0  W itn e s s e th , th a t  th e  sa id  p a r ty  o f  th e  first p art h ere­

b y  c o v e n a n ts  an d  a g r e e s  to  a n d  w ith  th e  sa id  p a rty  o f  the  
se co n d  p a rt to  co n s tr u c t  a  r e in fo r c e d  co n cr e te  arch  

b r id g e  o v e r  A ss is c u n k  C reek  a t B r o a d  S tr e e t  in  th e  C ity  
o f  B u r lin g to n , B u r lin g to n  C o u n ty  N e w  J e r s e y ;  an d  to  
fu r n ish  m a te r ia ls  a n d  la b o r  fo r  th e  sa m e in  accordance
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w ith  th e  p la n s  a n d  sp ec ifica tio n s  a tta c h e d  h er e to  an d  
form in g  a  p art h e r e o f .

T h e  sa id  p a r ty  o f  th e  first p art h ereb y  a g r e e s  to  c o m ­
plete the w o rk  sp ec ified  h ere in  w ith in  o n e  h u n d r ed  an d  
tw en ty  w ea th e r  w o r k in g  d a y s  fr o m  a n d  a f te r  b e in g  n o ­
tified by th e  C o u n ty  E n g in e e r  o f  B u r lin g to n  C o u n ty  to  
begin  sa id  w o r k .”

N o w  th a t is  th e  o n ly  p art I th in k  th a t is  m a ter ia l.

T h e  C o u r t:  W e ll ,  is  th ere  a n y  d o u b t in  y o u r  m in d  
but w h a t h e w a s  to  b eg in  th e  jo b  w h e n  h e  w a s  n o tif ie d  
by the C o u n ty  E n g in e e r  ?

M r. D a v i s : O h , y e s , th a t  is  ju s t  th e  re a so n  I h a v e  
read th is  to  y o u r  H o n o r . L e t  m e  f ix  th is  in  y o u r  H o n o r ’s 

m ind a ga in . “ T h e  sa id  p a rty  o f  th e  first p art h ereb y  
agrees to  co m p le te  th e  w o r k  sp ec ified  h ere in  w ith in  o n e  
hundred an d  tw e n ty  w e a th e r  w o r k in g  d a y s  fr o m  an d  
a fter  b e in g  n o tif ie d  b y  th e  C o u n ty  E n g in e e r  o f  B u r lin g ­
ton  C ou n ty  to  b e g in  sa id  w o r k .” 2 0

N o w  a ll th a t th is  in v o lv e s , w h e n  read  in  co n n e c t io n  
w ith  the p la n s  an d  sp ec ifica tio n s  w h ic h  I w a n t  to  ca ll 
your H o n o r ’s a tte n t io n  to , a ll th a t  th a t  c la u se  d o e s  is  to  
fix a tim e f o r  th e  co m p le t io n  o f  it. In  o th e r  w o r d s , u n ­
der the m o d ern  la w  t im e  is  n o t  a p p a ren tly  o f  th e  e s sen ce  
o f  a con tract u n le ss  it  is  so  m a d e  b y  th e  co n tra c t. T h a t  
is the eq u ita b le  ru le  a n d  it is  a d o p ted  b y  m o st  co m m o n  
law  c o u r t s ; an d  a ll th a t  th is  d o e s  is  to  f ix  a  t im e  w h e n  it  
m ust be co m p le ted . I t  d o es  n o t  sa y  w h e n  h e  sh a ll b eg in .
I th ink in  th e  o th e r  ca se , o f  th e  P e a r l S tr e e t  b r id g e , h e  
testified  th a t h e  b eg a n  b e fo r e  th e  e n g in e e r  g a v e  h im  th e  
notice to  b eg in . T h e  g iv in g  o f  th e  n o tic e  b y  th e  e n g in e e r  
m erely  f ix e s  th^ t im e  fr o m  w h ic h  th e  r u n n in g  o f  th e  t im e  

shall be m ad e. H e  co u ld  g o  a h ea d  an d  co m p le te  h is  w o rk
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a n d  th e  e n g in e e r  n e v e r  n o t i f y  h im  a n d  y e t  be en titled  to  
h is  c o m p e n sa tio n  fr o m  th e  co u n ty .

T h e  C o u r t : W e ll ,  n o w , b u t th e re  a re  so m e  other  
th in g s  y o u  m u st ta k e  in to  c o n s id e r a tio n  h ere .

M r. D a v i s : I w a n t  to  a r g u e  th a t o n e  q u e stio n  first.

T h e  C o u r t : W e ll ,  le t  u s  m o v e  a lo n g . I w ill  h a v e  to  
v ie w 'th is  c a se  in  th e  l ig h t  o f  a ll th e  fa c ts . H is  in terp re­
ta tio n  o f  th a t  c o n tra c t  an d  th e  in te r p r e ta t io n  p u t u pon  it 
b y  th e  c o u n ty  w a s  th a t th e  w o r k  sh o u ld  be b eg u n  w hen  
th e  co n tra c to r  w a s  n o tif ie d  b y  th e  C o u n ty  E n g in e e r , and  
th a t  w a s  p u r p o se ly  w ith h e ld , a c c o r d in g  to  y o u r  con ten ­
t io n . Y o u  see  y o u r  c o n te n tio n  is  th a t  h e  m a d e  such a 
fa ilu r e  o f  th e  first jo b  th a t  th e  c o u n ty  h e ld  o ff  and  
a w a r d e d  th e  c o n tra c t  fo r  th e  B r o a d  S tr e e t  b r id g e  to  an­
o th e r  co n tra c to r .

2 0  M r. D a v is :  N o ,  I d o n ’t  c la im  th a t a t a ll. I never  
c la im ed  th a t, a n d  y o u r  H o n o r  ru led  th a t th e  o n ly  w ay  
th a t  th e  c o u n ty  w o u ld  be b o u n d  w o u ld  be b y  reso lu tion , 
a n d  th e r e fo r e  r e fu se d  to  a llo w  m e  to  p u t in  th e  testim o n y  
o f  M r. R u ss  a n d  o th e r  w itn e s s e s  th a t  I h a d  in  th a t re­
sp ec t, b eca u se  th e se  p a r tie s  h a d  to  s ta n d  o r  fa ll b y  the  
c o n tra c t  w h ic h  th e y  h a d  m a d e . I th in k  th a t I w ill m ake 
m y  p o s it io n  c lea r  to  y o u r  H o n o r  a n d  I a m  g o in g  to  take 
Up th e  w h o le  o f  th e se  q u e s tio n s  a s  I co m e  to  th em . But 
w h a t I w a n t  to  sa y  to  y o u r  H o n o r  is  t h is ;  th a t  th is  agree-  

^  m en  h ere , o r  co n tra c t, is  n o th in g  m o r e  n o r  le ss , you  
m ig h t  sa y , th a n  a  w r it in g  r a t ify in g  th e  c o n d itio n s  set 
fo r th  in  th e  sp ec ifica tio n s , in  w h ic h  it sa y s  h ere , “ th at the 

sa id  p a r ty  o f  th e  first p art h ere b y  a g r e e s  to  co m p lete  the  
w o r k  sp ec ified  h ere in  w ith in  o n e  h u n d r ed  an d  tw en ty  
w e a th e r  w o r k in g  d a y s  fr o m  a n d  a f te r  b e in g  n o tified  by
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the C o u n ty  E n g in e e r  o f  B u r lin g to n  C o u n ty  to  b eg in  

w o rk .”

T h e  C o u r t : W h e n  w a s  h e to  b eg in  ?

M r. D a v i s : H e  co u ld  b eg in  a n y  tim e.

T h e  C o u r t :  W e ll,  can  he b eg in  n o w ?  U p o n  th a t 

theory co u ld n ’t he b eg in  n o w  ?
. 1 0

M r. D a v i s : N o t  n o w , o f  cou rse.

T h e  C o u r t :  W h y ?

M r. D a v is : F o r  th e rea so n -th a t he h a s  a b a n d on ed  it. 

T h a t m atter  com es in  there. B u t  I am  ta lk in g  a b o u t 

this? H e  co u ld  a n y  tim e he w a n te d  to , re g a rd le ss  o f  th e 

en gin eer; he h a d  th a t co n tra ct re g a rd le ss  o f  th e co u n ­

ty. H is  r ig h ts  w e re  secu red  u n d er th is  co n tract. H e  

could h ave  g on e to  w o r k  th e n e x t  d a y  w ith o u t a n y  sig n  20 

or w o rd  fro m  th e e n g in e e r; an d  th a t is e x a c t ly  w h a t he 

did do w ith  resp ect to  th e P e a r l S tre e t  b rid g e .

T h e  C o u r t :  W e ll,  M r. D a v is , do y o u  th in k  th at 

w here public w o r k  lik e  a  b r id g e  o v e r  a  n a v ig a b le  stream  

is to be erected  b y  a  c o n tra c to r  c o n tra c tin g  w ith  th e p u b­

lic, that th ere sh o u ld  n o t be som e tim e w h en  th a t w o r k  is 

to be begun  an d  n o tifica tio n  o f  th£ b e g in n in g  o f  the: w o r k  

given ?
30

M r. D a v is :  W e l l , ' I d o n ’t th in k  it is n e ce ssa ry  to  a n ­

sw er th at q u estion , i f  y o u r  H o n o r  p lease, b ecau se y o u r  

H on or h as a lr e a d y  ru led  th a t th e p a rtie s  a re  b o u n d  b y  th e 

contract w h ich  th e y  en tered  into. N o w  w h e th e r  it o u g h t 

to be public p o lic y — *—
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T h e  C o u r t : W e ll ,  d o n ’t y o u  th in k  th e  co n tra c t m ust 
be ju d g e d  in  th e  l ig h t  o f  a ll th e  c irc u m sta n c es?

M r. D a v is :  I th in k  it  m u st  be ju d g e d  in  th e  lig h t o f  
w h a t it  sa y s , w h a t  is  c o n ta in e d  w ith in  its  fo u r  corners. 
N o w  th a t is  w h a t  I a m  tr y in g  to  sa y  to  y o u r  H o n o r  and  
w h a t th e  co u r ts  h a v e  sa id  w ith  re sp ec t to  co n tra c ts  o f  
th a t  k ind .

1 0  T h e  C o u r t:  A l lr ig h t < I  w ill  be v e r y  g la d  to  h ear you. 
H a v e  y o u  a n y  a u th o r it ie s  su p p o r tin g  y o u r  ca se?

M r. D a v is :  Y e s .

T h e  C o u r t : L e t ’s h a v e  th em .

M r. D a v i s : L e t  m e  p ro ceed  in  m y  o w n  w a y , i f  your  
H o n o r  p lea se . I th in k  I can  sh o w  y o u r  H o n o r  m y  
th o u g h t . I h a v e  w o r k e d  so m e w h a t  o n  it. I can  show  

2 0 y o u r  H o n o r  m y  th o u g h t  b y  p r o c e e d in g  in  m y  o w n  w ay  
b etter  th a n  b y  ta k in g  it  a n y  o th e r  w a y .

I w a n t  to  sa y  th en  th a t th is  c o n tra c t  o r  a g reem en t is 
n o th in g  m o re  n o r  le s s  th a n  a  fo r m a l ra tif ica tio n  o f  the 
te r m s  c o n ta in e d  in  th e  p la n s  a n d  sp ec ifica tio n s . N o w  
w h a t d o  th e  p la n s  a n d  sp ec ifica tio n s , w h ic h  sh o w  all, re­
q u ire  w ith  re g a rd  to  th e  q u e s tio n  o f  b e g in n in g ?  T here  
a re  ju s t  tw o  o f  th em . O n e  o f  th é m  is  fo u n d  o n  p age 7-

“ C o m p le tio n . E a c h  b id d er  sh a ll s p e c ify  in  h is  bid a 

d a te  b e fo r e  w h ic h  h e  w ill  c o m p le te  th e  p ro p o sed  w ork, 
^  an d  fa ilu r e  to  d o  so  w ill  ren d er  h is  b id  in fo r m a l. In  case 

o f  fa ilu r e  to  c o m p le te  th e  c o n tra c t  b e fo r e  th e  date 
n a m ed , th e  C o u n ty  o f  B u r lin g to n  sh a ll be en titled  to 
l iq u id a ted  d a m a g e s  in  th e ,su m  o f  tw e n ty  d o lla r s  a day o f  

d e la y  in  c o m p le t io n .”
N o w  th a t o n ly  re q u ir es  th a t  th e  b id s  sh a ll sh o w  the
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tim e in  w h ich  it sh a ll be c o m p le te d ;  a n d  H e n n e s s y  a d ­
m its in  ^he ca se  th a t  it  w a s  n o t co m p le ted  in  a cco rd a n ce  

w ith the ter m s o f  th e  b id .
N o w  th e re  is  o n e  o th e r  p ro v is io n , a n d  th a t is  o n  th e  

last p age o f  th e  sp ec ifica tio n s  a t th e  to p  o f  th e  p a g e .
“ S h o u ld  th e  co n tr a c to r  fa il o r  n e g le c t  to  d o  th e  w o rk  

as specified , a f te r  th e  n o tic e  h a s  b een  g iv e n  h im  o f  su ch  
failure, th e  e n g in e e r  r e se rv es  th e  r ig h t to  ta k e  th e  w o rk  
out o f  h is  h a n d s, h a v e  it p ro p er ly  d o n e  a n d  ch a rg e  h im  

w ith  the co s t  th e r e o f .”
N o w  th e y  are th e  o n ly  tw o  th in g s  th a t  a re  in  th e  sp ec i­

fications w ith  re g a rd  to  t im e  an d  to  th e  p e n a ltie s  in ­
vo lved  fo r  fa ilu r e  to  co m p le te  a c c o r d in g  to  th e  te r m s  o f  
the bid. T h e  first is  th a t  th e  c o u n ty  h a s  th e  r ig h t  to  
liqu idated  d a m a g e s . T h a t  is  a ll th a t  m ea n s. T h e  seco n d  
one is  th a t n o t  o n ly  d o e s  th e  c o u n ty  h a v e  th e  r ig h t  to  
liqu idated  d a m a g e s  a s  c o n ta in e d  in  th e  first, b u t th e y  
have in  a d d it io n  to  th a t  th is  r ig h t : th a t  i f  th e  c o n tra c to r  
begins th is  w o r k  a n d  fa ils  to  co m p le te  it  w ith in  th e  t im e  
the en g in eer  ca n  n o t i f y  h im  an d  sa y , “ M r. C o n tra c to r , 
you h ave fa ile d  to  co m p le te  th is  b r id g e  w ith in  th e  t im e  

w hich y o u  h a v e  sp ec ified . T h e  c o u n ty  th e r e fo r e  n o t i­
fies y ou  th a t th e y  a re  g o in g  to  ta k e  it  o u t o f  y o u r  h a n d s .” 
T hat is on e  th in g . In  a d d it io n  to  th a t  h e  h a s  b o u n d  h im ­
se lf th at th e  c o u n ty  ca n  th e n  p ro ce ed  to  d o  th e  w o r k  u n ­
der the co n tra c t, h a v e  it ch a rg e d  to  h im  a n d  c o lle c t  th e  
price fro m  h im . N o w  th a t is  th e  rem ed y  w h ic h  th e  
county h as. I t  is  n o t  a  r e m ed y  p r o v id e d  fo r  th e  c o n ­
tractor, it  is  n o t  a t a ll f ix e d  fo r  th e  co n tra c to r . T h o s e  
tw o  c la u ses a re  n o t  p u t in  th e r e  fo r  h is  b e n e f it ; th e y  are  
put in  th ere  fo il th e  b en efit o f  th e  co u n ty . T h e y  a re  th e  
only p a rties  th a t  can  ta k e  a d v a n ta g e  o f  it. H e  c a n n o t  
take a d v a n ta g e  o f  it. N o  s in g le  o n e  o f  th e m  en u r e s  to  
the benefit o f  th e  co n tra c to r , b u t o n ly  f o f  th e  b en efit o f  
the cou n ty . T h a t  is , th a t th e y  re se rv e  th e  r ig h t, i f  h e  be-

10
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30
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g in s  h is  c o n tra c t  a n d  d o e s  Hot fu lfill it  w ith in  th e  tim e he 
h a s  a g re ed  to  d o  it, th a t  th e y  ca n  ta k e  th e  co n tra ct back 
a n d  su b st itu te  a n e w  o n e  fo r  it  a n d  p ro ce ed  u n d er that 
co n tra c t  a n d  ch a rg e  h im  o n  h is  b o n d  a n d  c o lle c t  the cost 
o f  d o in g  it fr o m  th e  co n tr a c to r — tw o  rem ed ies .

T h e  C o u r t:  W e ll ,  c o u ld n ’t  y o u  d o  th a t w ith o u t any  
c o n tra c tu a l p r o v is io n ?

M r. D a v is :  C o u ld n ’t y o u  d o  w h a t?

T h e  C o u r t:  I f  y o u  h a v e  a c o n tra c t  w ith  a  contractor  
a n d  h e fa lls  d o w n  o n  h is  co n tra c t, le a v e s  th e  jo b  unfin­
ish ed , w o u ld n ’t y o u  h a v e  a  co m m o n  la w  r ig h t to  take 
o v e r  th e  u n fin ish e d  p o r t io n  o f  th e  c o n tra c t  an d  do the 
w o r k  a n d  ch a rg e  h im  w ith  th e  e x c e s s ?

M r. D a v is :  I h a v e  s o m e .d o u b ts  a b o u t it.

2 0  T h e  C o u r t:  T h a t  is  th e  la w .

M r. D a v i s : d  h a v e  so m e  d o u b ts  a b o u t th a t. I t  is al­
w a y s  p r o v id e d  in  m o d e rn  co n tr a c ts  th a t  th a t  can  be done. 
B u t I th in k  h is  rem ed y , in  a ll th e  ca se s  I ca n  find  w here  
a m a n  h a s  co n tra c te d  to  d o  a  ce r ta in  th in g  w ith in  a cer- 
ta in  t im e , th a t  h is  fa ilu r e  to  d o  it in  s tr ic t  com pliance  

w ith  th e  ter m s o f  h is  a g r e e m e n t  ren d er s  h im  unable to  
co lle c t  a n y th in g  fr o m  th e  p a r ty  th a t co n tra c ts  w ith  him. 
In  o th e r  w o r d s , h e  lo se s  a ll o f  h is  r ig h ts  u n d er  th at con- 

0 w tra c t, a n d  th e  ca se s  so  h o ld . ( C ite s  a u th o r it ie s . J
T h e  o n ly  e x c e p t io n  to  it  is  th e  eq u ita b le  doctrine, 

w h e r e  th e  co u r t  c o m e s  in  an d  d e te r m in e s  w h e th er  or not 
th e  p a r t ie s  h a v e  su ffe r e d  a n y  d a m a g e s . T h a t  is  the only  
e x c e p t io n  to  th e  ca ses .
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H ere  is w h a t  I am  tr y in g  to  sa y  to  y o u r  H o n o r : w h e th ­
er or n ot h e h a s  a  co m m o n  la w  r ig h t  to  d o  it  is  m a te r ia l, 
and th a t h a s n o t  a r isen  in  th is  ca se . H e r e  is  a  co n tra c t. 
N o w  w h a t h a s  h e  d o n e ?  N o w  I c la im  th a t h e  co u ld  h a v e  
at any tim e  h e w a n te d  to  a v a ile d  h im s e lf  o f  th e  r ig h t  to  
go ahead  an d  b u ild  th a t B r o a d  S tr e e t  b r id g e  a n d  ch a rg e  
the co u n ty  fo r  it , an d  th e y  w o u ld  h a v e  b een  o b lig ed  to  

pay it.

T h e  C o u r t : D o  y o u  th in k  th a t is  so , c o n s id e r in g  th e  1 

fact th at it  is  an  u n d isp u ted  fa c t  in  th e  ca se  th a t  th e  
C ounty E n g in e e r  a n d  th e  p la in tif f  m u tu a lly  a g re ed  to  th e  
p ostp on in g  o f  th e  b e g in n in g  o f  th e  c o n tra c t  o n  th e  B r o a d  

Street b r id g e?

M r. D a v i s : I w ill  le t  y o u r  H o n o r  a n sw e r  th a t q u e s­
tion. Y o u  sa id  a w h ile  a g o  th a t th e  o n ly  w a y  th e  p a r tie s  
could be b ou n d  w a s  b y  th e ir  co n tra c t  an d  it w a s  b y  th e ir  

contract th a t  th e y  w e r e  to  be d ec id ed . N o w  th e  C o u n ty  
E n gin eer  h a s n o  a u th o r ity  to  b in d  th e  c o u n ty  e x c e p t  a s  2 0  
provided  in  th is  a g r e e m e n t  h ere , n o  m o re  th a n  th a t.

T h e  C o u r t : I th in k  th a t is  so . I th in k  y o u  a re  r ig h t  

about that.

M r. D a v i s : H e r e  is  w h a t  co u ld  h a v e  h a p p e n e d : H e n -  
nessy cou ld  h a v e  sa id  to  th e m  “ I am  g o in g  to  d o  a  certa in  
th in g  in  th e  P e a r l S tr e e t  co n tra c t. Y o u  ca n  su e m e  fo r  its  
breach, b u t I a m  g o in g  o n  w ith  th e  B r o a d  S tr e e t  c o n ­
tract, b ecau se  th e y  a re  se p a ra te  a n d  in d e p e n d e n t;” a n d  ® 
the cou n ty  w o u ld  h a v e  b een  o b lig e d  to  co m p ly  w ith  th e  
term s o f  th a t  B r o a d  S tr e e t  co n tra c t, H e  c o u ld  h a v e  
said to  th e  e n g in e e r  o r  h e  co u ld  h a v e  sa id  to  th e  c o u n ty  
in the m o st  so le m n  w a y ,, “ I r e fu s e  to  d o  a  s in g le  th in g  
under th e  P e a r l S tr e e t  co n tra c t, b u t I a m  g o in g  to  p ro -
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ceed  u n d er  th e  B r o a d  S tr e e t  c o n tr a c t;” an d  w h a t an­
sw e r  co u ld  th e  c o u n ty  h a v e  h ad  to  th a t?  A n d  th ey  have 
sa id , “ T h e  e n g in e e r  w ill  n o t  g iv e  m e  a  n o tic e  to  begin  
w o r k .” T h e r e  is  n o t  a  th in g  in  th is  co n tra c t  th a t says 
th a t  th e  v a lid ity  o f  th e  co n tra c t  is  to  be d ep en d en t upon  
th e  e n g in e e r  g iv e n  h im  n o tic e  to  b eg in . T h e r e  is  not a 
s in g le  th in g  in  th is  co n tra c t  w h ic h  sa y s  th a t  h e shall not 
b eg in  u n til th e  e n g in e e r  g iv e s  h im  n o tic e , n o t  a single  

1 0  WOrc  ̂ a  r ig h t  to  b eg in  th e  v e r y  n e x t  day.
N o w  th e se  p a r tie s  m a y  h a v e  in te rp re te d  it, the en­

g in e e r  m a y  h a v e  in te rp re te d  it, b u t th e  B o a r d  o f  F ree­
h o ld e rs , w h ic h  w a s  th e  c o n tr a c tin g  p a rty , n ev er  inter­
p reted  it in  a n y  o th e r  w a y . T h e  o n ly  th in g  th e y  have  
e v e r  d o n e  is  to  p u t th e ir  h a n d  an d  se a l u p on  th is  con­
tra c t  h ere .

N o w  th e  n ea re st  ca se  I h a v e  to  th is  p o in t  is  a  case  cited  
b y  C h ie f  J u s t ic e  R o b e r tso n , a  K e n tu c k y  ca se , an d  th is  is 
in  ch a n cery , bu t w h ic h  is  fa r  m o re  lib era l th a n  the com ­
m o n  la w  is. (C ite s  a u t h o r i t ie s )

20
T h e  C o u r t : I h a v e  co n c lu d ed  to  d ea l w ith  the Pearl 

S tr e e t  c o n tra c t  first a n d  g e t  th a t  o u t o f  th e  w a y  and  then  
I w ill  h ea r  fu r th e r  a r g u m e n t o n  th e  B r o a d  S tr ee t  situa­
t io n .

W ith  resp ec t to  th e  P e a r l S tr e e t  b r id g e  p la in tiff  has 
th e  b u rd en  o f  s h o w in g  e ith er  a  su b sta n tia l p erform an ce  
o f  h is  c o n tra c t  o r  th a t  h e  w a s  p r e v e n te d  fr o m  p erform -  
in g  b y  d e fe n d a n t  w ith o u t  le g a l ju st if ic a t io n . It has 

' b een  co n ce d e d  in  o p en  co u rt b y  th e  lea rn ed  cou n sel iot 
th e  p la in t if f  th a t  p la in tif f  w a s  req u ired  u n d er  h is  con­
tra c t  to  p u t d o w n  th e  p il in g  a t h is  o w n  ex p en se . T he  
p le a d in g s  an d  p r o o f , h o w e v e r , p re sen t a  d ifferen t situa­
t io n . T h e  co m p la in t, b e g in n in g  a t p a ra g ra p h  4 , is as 
f o l l o w s :

“ T h a t  in  m a k in g  th e  e x c a v a t io n s  n e c e ssa r y  fo r  said
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fou n d ation  th is  p la in tif f  an d  J a m e s  L o g a n , th e  C o u n ty  
E n gin eer  o f  B u r lin g to n , u n d er  w h o s e  d ir e c t io n  a n d  
su perv ision  sa id  co n tra c t  w a s  to  be p e r fo r m e d , fo u n d  
that sa id  d ep th  o f  fo u n d a t io n  so  sp ec ified  o n  th e  sa id  
plans w a s  in su ffic ien t an d  th a t n o  b a se  fo r  th e  fo u n d a tio n  
o f said  b r id g e  co u ld  be fo u n d  a t th e  d ep th  sh o w n  b y  sa id  

plans.
“T h a t p la in t if f ’s c o n tra c t  o n ly  r e q u ite d  h im  to  c o n ­

struct th e  fo u n d a t io n s  fo r  sa id  b r id g e  fo r  th e  d ep th  

show n  on  sa id  p lan s.
“ T h a t p la in tif f  d em a n d ed  o f  d e fe n d a n t  th a t  it  ca u se  

sufficient fo u n d a t io n s  to  be c o n stru c ted  in  o rd er  th a t th e  
p la in tiff co u ld  erec t  th e re o n  th e  b r id g e  .so  co n tra c te d  fo r  
by h im  in  a cco rd a n ce  w ith  th e  p la n s  a n d  sp ec ifica tio n s  
an nexed  to  h is  co n tra c t, o r  th a t  th e  p la in tif f  sh o u ld  be  
perm itted  t o  d o  th e  req u ired  w o rk , h o ld in g  th e  d e fe n d a n t  

liable fo r  th e  c o s t  th e r e o f .
“T h a t th e  c o n tra c t  b e tw e e n  th e  p a r tie s  fa ils  to  p r o v id e  

for the d o in g  o f  a n y  e x tr a  qr a d d it io n a l w o rk  in  a n d  

about the co n s tr u c t io n  o f  sa id  b r id g e . 2 0
“T h a t th e  d e fe n d a n t  a b so lu te ly  r e fu se d  to  c o m p ly  w ith  

the reason ab le  req u est o f  th e  p la in tif f  th a t  it  c o n stru c t  
the n ecessa ry  fo u n d a t io n  o r  p erm it  th is  p la in tif f  to  d o  so , 
and that o w in g  to  su ch  r e fu sa l o f  th e  sa id  d e fe n d a n t  to  
com ply w ith  th e  p la in t if f ’s req u est, it  b eca m e im p o ss ib le  
for h im  to  p e r fo r m  h is  c o n tra c t  so  m a d e  w ith  th e  sa id  
d efen dan t, an d  w ith  w h ic h  c o n tra c t  th is  p la in tif f  w a s  a t  
all tim es re a d y  an d  w il l in g  to  c o m p ly ;  th a t  o w in g  to  sa id  

d efen d a n t’s r e fu sa l th is  p la in t i f f 'w a s  co m p e lled  to  d is ­
continue h is  w o r k  o n  th e  c o n s tr u c t io n  o f  sa id  b r id g e .” 30

M o reo v er  p la in t if f ’s le tter s  a re  cap ab le  o f  n o  o th e r  in ­
terpreta tion  th a n  th a t p la in tif f  e ith e r  h a d  a b a n d o n e d  or  
w ould  a b an d on  h is  c o n tra c t  u n le ss  th e  d e fe n d a n t  ca m e  
forw ard  an d  a g r e e d  to  p a y  h im  e x tr a  fo r  th e  p ilin g . I 
am sure a ll o f  p la in t if f ’s le tte r s  b ear th a t  o u t. I sh a ll n o t
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a tte m p t to  read  a ll o f  sa id  le tter s , b u t th e re  are tw o  let­
ter s  w h ic h  m a y  be e sp e c ia lly  n o t ic e d ;  o n e  is  u n d er date 
o f  A p r il  n t h  to  th e  C o u n ty  E n g in e e r :

“ M r. J a m e s  L o g a n ,
M o u n t H o lly ,  N . J.

D e a r  S i r :
I am  in  rece ip t o f  y o u r  c o m m u n ic a t io n  d a ted  M arch  

2 0 th , 1 9 1 3 , an d  in  rep ly  w o u ld  s ta te  th a t  I a m  unab le to  
a g re e  w ith  y o u r  in te rp re ta tio n  o f  m y  c o n tra c t  fo r  the  

^ P e a r l S tr e e t  arch  b r id g e , in  so  fa r  a s  y o u  c la im  th at the  
sa m e p r o v id e s  th a t  I m u st, w ith o u t  e x tr a  com p en sa tion , 
p r o v id e  su ita b le  fo u n d a t io n s  fo r  th is  b r id g e , or , in  other  
w o r d s , such' fo u n d a t io n s  a s  it  n o w  a p p ea rs w ill  h ave to  
be p r o v id e d  b e fo r e  th e  w o r k  m a y  b e p ro p er ly  done.

“ Y o u  w ill  n o te  th a t  u n d er  th e  ter m s o f  sa id  contract  
I a m  o n ly  to  fu r n ish  m a te r ia ls  an d  la b o r  fo r  th e  sam e in 
a cc o rd a n c e  w ith  th e  p la n s  a n d  sp ec ifica tio n s  attached  
t h e r e t o ; fu r th e r  u p o n  th e  sa id  p la n s  c e r ta in  lin e s  are pro­
v id ed  a s  to  th e  d ep th  o f  th e  e x c a v a t io n  fo r  th e  foun da-  

2 0  t io n  o f  th e  a b u tm en t, a n d  th a t th e  w o r k  a s  p ro v id ed  also  
in  th e .b id  is  to  be d o n e  in  s tr ic t  c o n fo r m ity  w ith  th e  said  
p la n s  an d  sp ec ifica tio n s , b u t n e ith e r  in  sa id  con tract or  
sp ec ifica tio n s  n o r  u p o n  th e  p lan  w h ic h  fo r m s  a  part 
th e r e o f ,  is  a n y  p r o v is io n  m a d e  fo r  p il in g  b en ea th  said  
a b u tm en ts , n o r  is  a n y  d e s ig n a t io n  fo r  su ch  ch aracter  o f  
w o r k  e x h ib ite d  u p o n  sa id  p lan s.

“ In v ie w  o f  th e  fo r e g o in g , I am  co m p e lled  to  protest 
a g a in s t  d o in g  a n y  w o r k  o f  p il in g  u p o n  th e  g ro u n d  that 
th e  sa m e is  n o t  p r o v id e d  n o r  ca lled  fo r  b y  sa id  contract,

. p la n s  o r  sp ec ifica tio n , b u t is  a b so lu te ly  e x tr a  w o rk  for  
w h ic h  c o m p e n sa tio n  m u st be m a d e  to  m e  fo r  th e  d oing  
th e r e o f .

“ A s  th is  m a tte r  is  e x tr e m e ly  im p o r ta n t I w o u ld  re­
s p e c tfu l ly  a sk  th a t y o u  p ro ce ed  to w a r d s  th e  ad ju stm en t  
th e r e o f  a t y o u r  ea r lie s t  p o ss ib le  co n v e n ie n c e , so  th at the
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w ork  p r o v id ed  b y  th e  co n tra c t m a y  be ca rr ied  fo r w a r d  to  
com p letion  w ith in  th e  t im e  lim ite d  th e r e fo r .”

I h a v e  a lr e a d y  read  th e  le tter  o f  p la in tif f  u n d er  d a te  o f  

M ay 13, 191 3 .
N o w  p la in tif f  c o n ten d s , ev e n  in  th e  fa ce  o f  th e  c o m ­

plaint an d  h is  le tter s , th a t  h e  a t n o  t im e  a b a n d o n ed  h is  
c o n tr a c t; th a t  u p o n  th e  co n tra r y , h e  w a s  a n x io u s  an d  
w illin g  to  p e r fo r m  it, ev e n  to  th e  e x te n t  o f  p u tt in g  d o w n  
the p ilin g  a t h is  Own e x p e n se , b u t th a t  h e w a s  p rev e n te d  
from  c a r r y in g  o u t  h is  d e s ir e  b y  cer ta in  u n ju s t if ia b le  co n - 1 0  
duct on  th e  p art o f  th e  d e fe n d a n t. H e  c o n te n d s  th a t L o ­
gan r e fu se d  to  fu r n is h  a d eq u a te  in s tr u c t io n s  o r  d e ta ils  
for the p ilin g  a n d  th a t th a t  ca u se d  th e  w h o le  tro u b le . In  
other w o rd s , p la in tif f  in e ffe c t  sa y  th a t w h e n  h e  fe ll  in to  
the u n fo r e se e n  s itu a tio n  r e g a r d in g  th e  ch a ra c ter  o f  th e  
soil w h ich  m a d e  it n e c e ssa r y  to  h a v e  p ilin g  to  su p p o rt th e  

bridge, h e k n e w  th a t h e  w a s  o b lig e d  u n d er  h is  co n tra c t  
to put d o w n  th e  p ilin g  w ith o u t  e x tr a  co m p e n sa tio n , an d  
that he a c tu a lly  in te n d ed  t o . d o  it, an d  th a t w h a t  h e  d id  
co n tra r iw ise  w a s  o n ly  an  e ffo r t  to  g e t  e x tr a  m o n e y  fr o m  2 0  
the co u n ty  w h ic h  h e  w a s  n o t  en t it le d  to  r e ce iv e  an d  
w hich  th e  c o u n ty  c o u ld  n o t la w fu lly  a llo w  h im .

I do n o t see  h o w  p la in t if f ’s c o n te n tio n  can  p rev a il. I t  
is n ot w h a t  th e  u n d isc lo se d  in te n t io n  w a s , it  is  w h a t  h e  
said an d  d id  w h ic h  .cau sed  th e  d e fe n d a n t  to  a ct in  th e  
prem ises. T h e y  are  th e  e s se n tia l fa c to r s  fr o m  w h ic h  th e  
court m u st d ec id e  th is  m o tio n .

A s  I h a v e  re m a rk ed , p la in tif f  sa id  h e  w o u ld  n o t  g o  o n  
w ith  th e  jo b  u n le ss  h is  te r m s  w e r e  a cc ed ed  to  b y  th e  d e ­
fendant. A ll  o f  h is  le tte r s  w h e n  rea d  an d  co n s id e r e d  to -  
geth er sh o w  th a t, a n d  I fa il  to  d isc o v e r  a n y th in g  in  th e  

case ev en  te n d in g  to  sh o w  th a t th e  p la in tif f  e v e r  reced ed  
from  th a t p o s it io n . A n d  th e n  I th in k  p la in tif f  is  c o n ­
cluded b y  h is  o w n  co m p la in t  fr o m  r a is in g  th is  q u e stio n .

W e  th e r e fo r e  h a v e  th e se  u n d isp u ted  fa c t s ;  th a t  p la in -
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t i f f  w a s  to  p u t d o w n  th e  p il in g  u n d er  h is  co n tra c t at h is 
o w n  e x p e n se  a n d  th a t  h e  d id  n o t d o  i t ; th a t  h e  dem anded  
e x tr a  p a y  fo r  th e  p ilin g , w h ic h  h e  w a s  n o t  en titled  to  re­
c e iv e  a n d  w h ic h  th e  co u n ty  co u ld  n o t  la w fu lly  a llow  
h i m ; th a t th e  w o r k  on  th e  b r id g e  w a s  u n d u ly  d elayed , to  
th e  in c o n v e n ie n c e  o f  th e  p u b lic , so  th a t  g re a t  pub lic ne­
c e s s ity  d em a n d ed  p ro m p t an d  effic ien t a c t io n  on  the part 

o f  th e  d e fe n d a n t.
W e  a re  n o w  d o w n  to  th e  c r u x  o f  th e  case . W a s  de- 

fen d a n t, in  th e  l ig h t  o f  th e  u n d isp u ted  fa c ts , le g a lly  ju s­
tified  in  r e g a r d in g  th e  c o n tra c t  a b a n d o n ed  b y  th e  plain­
t if f?  I th in k  it w a s . B e s id e s , th e re  is  p r o o f  in  th e  case 
te n d in g  to  sh o w  a c o u rse  o f  co n d u c t o n  th e  part o f  the 
p la in tif f  a m o u n tin g  to . an  a cq u ie sc en ce  in  th e  p o sitio n  o f  
th e  d e fe n d a n t  re sp e c tin g  th e  a b r o g a t io n  o f  th e  o ld  con­
tra c t  a n d  th e  a w a r d in g  o f  th e  n ew . B u t  I d o  n o t deem  it 
n e c e ssa r y  to  p a ss  u p o n  th a t q u e stio n . T h e  q u e stio n  o f  ac­
q u ie sce n c e  is  th e r e fo r e  n o t  d ec id ed . I t  is  su ffic ien t for  
th e  c o u r t  to  sa y  th a t it  is  n o t  w il l in g  to  h o ld  th a t a con- 

2 0  tr a c to r  ca n  h a u l o f f  a n d  h o ld  up  th e  p u b lic  o n  a  contract 
fo r  p u b lic  w o rk , a s  p la in tif f  d id  h ere , an d  th e n  be a llow ed  
to  r e c o v e r  o n  h is  co n tra c t  u p o n  th e  th e o r y  th a t he w as  
p re v e n te d  fr o m  p e r fo r m in g  it  b y  th e  d e fe n d a n t. H e  is 
esto p p e d  b y  h is  c o n d u c t fr o m  a s se r t in g  an}'- su ch  claim. 
T h e  re su lt  is  th a t  p la in tif f  c a n n o t r e co v e r  a n y  dam ages  
o n  th is  co n tra c t  fo r  th e  P e a r l S tr e e t  b r id g e . N o r  do I 
th in k  th a t h e  ca n  r e co v e r  u p o n  a  q u a n tu m  m er u it;  for  
b e s id e s  th e  q u e s tio n  o f  b o n a  fid es in  re sp ec t to  h is  failure  

to  g o  o n  w ith  th e  c o n tra c t, th e re  a re  n o  fa c ts  sh o w in g  ac- 
o u  cep ta n ce , e ith e r  e x p r e s se d  o r  im p lied , u p o n  th e  part ot 

th e  c o u n ty  o f  su ch  w o r k  a s  h e  d id . T h e  p r o o f  show s  
th a t  a ll h e  d id  w a s  to  co n s tr u c t  a  co ffe r d a m  an d  do som e 
e x c a v a t in g , a ll o f  w h ic h  h e  so ld  to  th e  n e w  contractor. 
T h e  c o u n ty  n e v e r  h a d  a n y th in g  to  d o  w ith  it. T h ere  is 

n o  p r o o f  o f  a ccep ta n ce .



M o t io n  f o r  D ire c t io n  o f  V erd ic t .  163

T h e  .s itu a t io n  re sp e c tin g  th e  B r o a d  S tr e e t  b r id g e  is  
d ifferen t. T h e r e  it  se em s to  th e  co u r t  p ro b a b ly  th e re  is  
so m eth in g  fo r  th e  ju r y  to  c o n s id er , an d  w e  w ill  h a v e  to  

hear a rg u m en t.

M r. D a v i s : W ith  re sp ec t to  th e  P e a r l S tr e e t  b r id g e  

then y o u r  H o n o r  d ire c ts  a  v er d ic t  ?

T h e  C o u r t:  W e ll ,  it  is  n o t  lik e  d ir e c t in g  a  v er d ic t .
10I te ll th e  ju r y  th e y  c a n n o t find  a n y  d a m a g e s  fo r  th e  

p la in tiff o n  th e  co n tra c t  fo r  th e  P e a r l S tr e e t  b r id g e .

M r. D a v i s : S o  I sh a ll p ro ceed  w ith  re g a rd  to  th e  
B road  S tr ee t  b r id g e  ?

T h e  C o u r t : Y e s .

M r. P a lm e r :  M a y  I h a v e  an  e x c e p t io n ?

T h e  C o u r t:  C o u n se l fo r  th e  p la in tif f  e x c e p ts  to  th e  2 0  
ru ling  o f  th e  co u r t  w ith  re sp ec t to  p la in tif f ’s c la im ' fo r  
d am ages g r o w in g  o u t  o f  th e  co n tra c t  fo r  th e  P e a r l S tr e e t  
bridge. I t  is  a llo w e d .

M r. D a v is :  N o w , y o u r  H o n o r , w ith  re sp ec t to  th e  
B road  S tr ee t  b r id g e  I d o n ’t k n o w  th a t I n eed  sa y  v e r y  
m uch m o re  e x c e p t  to  sa y  to  y o u r  H o n o r  , th a t  th e re  is  n o t  
a s in g le  w o rd  in  th is  c o n tra c t  n o r  in  th e  sp ec ifica tio n  f ix ­
in g  the t im e  w h e n  H e n n e s s y  sh o u ld  b eg in  to  w o rk . ^

T h e  C o u r t:  I h a v e  g o t  th a t  p o in t. N o w  p ro ce ed  to  
the n e x t  q u e stio n .

M r. D a v is :  N o w  i f  th a t  be tru e  th e n  th e  ca se  th a t  I 
cited  to  y o u r  H o n o r , W a ll  v s . S im p so n , w h ic h  is  fo u n d
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in  22 A m e r ic a n  D e c is io n s , p a g e  7 2 , sa y s  th a t  “ T h e  w ord s  
‘O n  o r  b e fo r e  a  ce r ta in  d a y ’ in se r te d  in  an  a g reem en t to  
p e r fo r m  an  act, g iv e  th e  p r o m isso r  th e  r ig h t to  p erform  

th e  a c t a t a n y  t im e  b e fo r e  th e  d a y ;  a n d  p er fo r m a n ce  or 
ten d e r  b e fo r e  th e  d a y  c o n fe r s  u p o n  h im  a ll th e  r ig h ts  he 
w o u ld  h a v e  a cq u ired  b y  p e r fo r m a n c e  o r  ten d e r  on  that 

d a y .”
W e ll ,  n o w , th a t  b ea rs  u p o n  th is  q u e s t io n :  w h ile  this  

c o n tra c t  sa y s  th a t  h e  sh a ll co m p le te  th e  w o r k  w ith in  one  
h u n d r ed  a n d  tw e n ty  w o r k in g  d a y s  a f te r  h a v in g  been  n o­
tified , th a t  is , th a t  th e  t im e  b e g in s  to  ru n  a g a in s t  h im  and  
h e w il l  o n ly  h a v e  o n e  h u n d r ed  an d  tw e n ty  d a y s  a fte r  he 
h a s  b een  n o tif ie d . A s  a  m a tter  o f  fa c t  h e  ca n  b eg in  any  
t im e  an d  h e  ca n  f in ish  so o n e r  th a n  th e  o n e  h u n d red  and  
tw e n ty  d a y s , o r  o n e  h u n d r ed  d a y s , th e  t im e  p ro v id ed  here.

T h e  C o u r t : W e ll ,  y o u  m a d e  th a t p o in t  b e fo re .

M r. D a v i s : T h e r e fo r e , i f  th a t  be tru e , th en  th is  ques- 
20 t io n  a b o u t th e  fa ilu r e  o f  M r. L o g a n  to  n o t i f y  him' to  be­

g in  to  w o r k  u p o n  th a t d a y  a m o u n ts  to  n o th in g , because  
h e c o u ld  h a v e  g o n e  a h ea d  w ith o u t  a  n o tic e , an d  he could  
h a v e  p e r fo r m e d , a n d  w h e n  h e  h a d  p e r fo r m e d  th e  county  
w o u ld  h a v e  b een  o b lig e d  to  p ay , ir r e sp e c t iv e  o f  w hether  
h e  d id  a n y th in g  o n  th e  P e a r l S tr e e t  b r id g e  o r  n o t. A nd  
a s  I h a v e  a lr ea d y , in  a n sw e r  to  y o u r  H o n o r ’s q u ery , said  
th a t  th e  fa c t  th a t  M r. L o g a n  s u g g e s te d  th a t  h e w ould  
g iv e  h im  th e  n o tic e  o n  th e  P e a r l S tr e e t  b r id g e  first, and  
th a t  h e co m p le te  th a t  b e fo r e  h e  g iv e  h im  th e  n o tic e  on  the 
B r o a d  S tr e e t  b r id g e , d o e s  n o t  b in d  th e  c o u n ty  at all. 
T h e y  a re  lim ite d  a s  to  w h a t  th e y  h a v e  s ig n e d  th e ir  nam es  

to  in  th is  co n tra c t.
N o w  i f  th a t  be tru e— a n d  it s e e m s  to  m e  to  be sound—  

w h a t  is  th e re  to  s h o w  in  th is  co n n e c t io n , th a t  w h a t took  
p la ce  w ith  resp ec t to  th e  P e a r l S tr e e t  b r id g e  in  the w ay
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o f  ab an d on m en t d id  n o t a lso  a p p ly  to  th e  B r o a d  S tr e e t  
bridge? N o w  y o u  h a v e  h ea rd  th e  te s t im o n y  o f  th e  p la in ­
tiff h im se lf  th a t  a s  e a r ly  a s  J u n e , 1 9 1 3 , h e  co n c lu d ed  th a t  
he cou ld  n o t b u ild  th e se  b r id g es . T h a t  w a s  th e  t im e  th a t  
he had w r itten  th e se  le tter s , a  sh o r t  t im e  a f te r  h e  h a d  
w ritten  th ese  le tter s , h e co n c lu d ed  th a t it  w a s  im p o ss ib le  
for h im  to  p e r fo r m  th e se  co n tra c ts . A n d  w h a t  d id  h e  
do?

T h e C o u r t : W h e n  d id  h e  sa y  th a t ? ^ ®

M r. D a v is :  H e  te s t if ied  o n  th e  stan d . H e n n e s s y  t e s ­
tified to  it on  c r o s s -e x a m in a tio n . I f  y o u r  H o n o r  h a s  a n y  
doubt ab out it I w ill  a sk  th e  s te n o g r a p h e r  to  tu rn  b ack  to  
it, b ecause th e re  is  n o  d o u b t th a t  th a t  is  w h a t  h e  te s t if ie d  
to. N o w  w h a t d id  h e  d o  in  c a r r y in g  o u t th a t  in te n t io n  o r  
that id ea  o f  h is?  H e  sa id  th a t be b eg a n  to  se ll th e  m a ­
terial to  th e  p eo p le  w h o  w e r e  a rp u n d  in  th e  n e ig h b o r ­
hood. H e  so ld  so m e  o f  it  to  h is  p a rtn er  in  a n o th e r  tr a n s ­
action , by th e  n a m e o f  J o n e s , h e  so ld  so m e  o f  it  to  d iffe r -  2 0  
ent peop le, o th e r  p er so n s  ; a n d  h ere  is, a  m em o ra n d u m  
that he m ad e in  w h ic h  h e  h a s  so ld  so m e  o f  th e  s tu ff , and  
he testified  th a t b e fo r e  th e  le t t in g  o f  th e  co n tra c t  o n  th e  
20th  o f  M a y  1 9 1 4 , to  A r th u r  E . S m ith , f o r - th e  P e a r l  
Street«bridge, h e h a d  so ld  e v e r y th in g  th a t w a s  th e  o n  th e  
ground ex c ep t th a t  w h ic h  h e  so ld  to  S m ith . N o w  th a t  
applies to  th e  B r o a d  S tr e e t  co n tra c t, b eca u se  h e  te s t if ied  
that he had  b o u g h t m a te r ia l, h e  h a d  o rd er ed  th e  stee l, h e  
had ord ered  th e  ce m en t--------

30
T h e C o u r t: W e ll ,  M r. D a v is ,  I th in k  th a t m ig h t  

create a s itu a tio n  o f  fa c t  fo r  th e  ju r y . T h e  co u r t ca n n o t  
say as a m a tter  o f  la w  th a t th a t  a m o u n te d  to  an  a b a n d o n -  

m ent- T h a t  m a y  be a  q u e s tio n  fo r  th e  ju r y .
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M r. D a v is  : T h e  co u r t h a s  la id  d o w n  th e  la w  that  
w h e r e  th è  fa c ts  a re  u n d isp u te d — a n d  th is  is  h is  te s t i­
m o n y  ; it  is  n o b o d y  e lse  s b u t H e n n e s s y  s th e  co u rt has  
sa id  th a t w h e r e  th e  p ro p er  v ie w  is  th a t  w h a t  is  a reason ­
ab le  t im e  w ith in  w h ic h  a  co n tra c t  m u st  be p e r fo r m e d  is  
a m a tte r  o f  la w  fo r  th e  co u rt, w h e n  it d ep en d s  u p on  the  
c o n str u c t io n  o f  a  c o n tra c t  in  w r it in g  o r  u p o n  u n d isp u ted  
e x tr in s ic  fa c ts . N o w  th e se  are  fa c ts  w h ic h  h e  testified  

to .
10

T h e  C o u r t:  I th in k  th a t  w o u ld  cr ea te  a  s itu a tio n  for  

th e  ju r y , w h e th e r  h e  a b a n d o n e d  th e  c o n tra c t  o r  n o t. O f  
co u r se  w h e r e  fa c ts  a re  ca p a b le  o f  o n ly  o n e  in terp reta tio n  

th e n  it  is  fo r  th e  co u r t  to  a c t an d  n o t  th e  ju r y , because  
th e  fu n c t io n  o f  th e  ju r y  is  to  d ec id e  fa c ts  w h ich  are  
d isp u ted , o r  fa c ts  w h ic h  re a so n a b le  a n d  fa ir  m in d ed  m en  

m ig h t  d isa g r e e  ab ou t.

M r. D a v i s : W e ll ,  n o w , it  se e m s  to  m e, i f  y o u r  H o n o r  

2 q p lea se , th a t  a ll o f  th e  te s t im o n y  in  th is  ca se— an d  it does  
n o t  m e r e ly  seem  to  m e, it  is  th e  fa c t— th a t  a il o f  the  
t e s t im o n y  in  th is  ca se  a s  to  e v e r y th in g  h e  d id  an d  ev ery ­
th in g  th a t th e  c o u n ty  d id  sh o w s  th a t  h e  n e v e r  in tend ed  
to  ca r ry  o u t  th is  co n tra c t  in  J u n e , 1 9 1 3 . T h a t  is, he 
sa y s  th a t  in  J u n e , 1 9 1 3 , h e  h a d  co n c lu d e d  th a t it  w as  
im p o ss ib le  fo r  h im  to  e x e c u te  th e se  co n tra c ts  ; th a t pur­
su a n t to  th a t  h e  so ld  a ll th e  m a te r ia l th a t  w a s  o n  hand  
a n d  th a t h e  m o v e d  th e  s tu ff  a w a y  an d  h a s  n ev er  done  
a n o th e r  th in g  fr o m  th a t  t im e  o n  d o w n  to  th e  present 

30 to w a r d s  th e  c o n s tr u c t io n  o f  th is  b r id g e .
N o w  i f  h e  d id  n o t  a b a n d o n  th e  co n tra c t, i f  y o u r  H o n o r  

th in k s  th a t is  a  q u e s tio n  fo r  th e  ju r y , th e n  th is  question  
o f  la w  w h ic h  I h a v e  sta te d , w h ic h  is  p ro p er ly  s ta ted  un­
d er  th e  q u e s tio n  o f  w h a t  is  a  r e a so n a b le  t im e  fo r  its  com ­
p le tio n , is  a  q u e s tio n  o f  la w  fo r  th e  co u r t  a n d  n o t a ques-
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tion o f  fa c ts  fo r  th e  ju r y , w h e re  th e  q u e s tio n s  a re  u n d is ­
puted; an d  th e y  a re  u n d isp u ted  in  th is  r e sp e c t ,-b e c a u se  

they are th e  te s t im o n y  o f  H e n n e s s y  h im s e lf .
N o w  s ta r t in g  w ith  th e  p r o p o s it io n  th a t h e  h a d  th e  

right to  b eg in  w o r k  w h e n  h e  g o t  rea d y , an d  h e  h a d  th e  
right to  fin ish  th is  w o r k  in  le s s  th a n  o n e  h u n d r ed  a n do
tw en ty  d a y s  i f  h e  w a n te d  to , h e  h a d  th e  r ig h t  to  s ta r t  
out and  co m p le te  it  a n d  d em a n d  p a y m e n t fr o m  th e  
cou n ty ; b ecau se  h e  h a d  th e ir  co n tra c t  u n d er  s e a l;  th a t  
they w o u ld  p a y  h im  w h e n  h e  w a s  d o n e , a n d  -th ey  h a d  
his con tract th a t  h e  w o u ld  co m p le te  it  w ith in  th e  t im e  
o f one h u n d red  a n d  tw e n ty  d a y s  a f te r  th e y  h a d  n o tif ie d  
him  to  b eg in  w o r k ;  an d  i f  th e y  d id n ’t n o t i f y  h im , th e n  o f  
course th e  co m m o n  la w  c o m e s  in  th a t  h e  sh o u ld  d o  it  
w ith in  a rea so n a b le  t im e . H e  w a s  n o t  n o tif ie d  to  b eg in  
the w ork , an d  th e r e fo r e  th e  o n e  h u n d r ed  a n d  tw e n ty  
days d oes n o t ap p ly , b u t it  is  a  q u e s tio n  o f  la w  fo r  th e  
court in  th is  ca se  to  sa y , d id  h e  d o  a n y th in g  w ith in  a  
reasonable t im e , a n d  ca n  h e  n o w  co m e  in  a n d  s a y --------

10

T h e C o u r t : I w ill  sa v e  y o u  p erh a p s a  lit t le  t im e  an d  
effort. O f  co u rse  i f  y o u r  c o n te n tio n  re sp e c tin g  th e  in ­
terpretation  o f  th a t  co n tra c t  is  so u n d  th e r e  ca n  b e n o  
doubt but w h a t  th e  c o n tr a c to r  w a s  in  d e fa u lt , b eca u se  
he cou ld  n o t h o ld  th e  c o u n ty  u p  tw o  y e a r s  o n  th e  jo b ,  
that is p e r fe c t ly  o b v io u s .

M r. D a v is  :

M r. B a ck es  :

M r. D a v is  : 
contract to —

W e ll,  h e  h e ld  th e  co u n ty  up  five  y ea r s .  

O h , n o , h e  d id n ’t, fo u r  y ea r s .

H is  co n tra c t  w a s  le t  in  1 9 1 2 , an d  th e

T h e C o u r t: T h a t  is  v e r y  ev id e n t . I f  y o u r  in terp re -
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ta t io n  o f  th a t  co n tra c t  is  so u n d  th e  co n tra c to r  w a s  ob­
v io u s ly  in  d e fa u lt . T h e  co u r t w o u ld  sa y  th a t.

M r. D a v is :  I su p p o se  th a t i f  m y  in terp re ta tio n  o f  
th is  co n tra c t  is  n o t  so u n d  th e n  it  b eco m e s  in cu m b en t upon  
so m e b o d y  to  sa y  to  y o u r  H o n o r  th a t th a t  is  n o t  c o r r e c t ; 
fo r  th e  rea so n  th a t  th e r e ' is  n o  la n g u a g e , th ere  is  n ot a 
w o r d  in  th is  c o n tra c t  th a t  I h a v e  b een  d e a lin g  w ith  o f  the  
t im e  o f  co m p le t io n  o r  b e g in n in g  o f  th e  c o n tra c t  th at I 

10 h a v e  n o t  read  to  y o u r  H o n o r .  A n d  I sa y  th e re  is  n ot a 
s in g le  w o r d  a b o u t h im  te l l in g  h im  w h e n  h e  sh a ll begin  
h is  w o rk .

N o w  w h e n  a  co n tra c t  is  en ter ed  in to  it  m ea n s  that it 

sh a ll be p e r fo r m e d  w ith in  a  rea so n a b le  t im e , u n le ss  a 
d efin ite  t im e  is  f ix ed  fo r  its  p e r fo r m a n c e . N o w  w h a t is  
f ix e d  in  th is  c o n tra c t  fp r  its  p e r fo r m a n c e ?  O n ly  one  
th in g , a n d  th a t  is  th is , a n d  w h ic h  v a r ie s  th e  com m on  
l a w : h e  sh a ll co m p le te  it  w ith in  o n e  h u n d r ed  a n d  tw en ty  
d a y s  a f te r  h a v in g  b een  n o tif ie d  to  d o  it. B u t  d o es  that 

2 q p r ev e n t h in y  fr o m  b e g in n in g  b e fo r e  th a t  t im e ?  C ou ldn ’t 
h e h a v e  b eg u n ?  T o  g o  b ack  to  m y  a r g u m e n t again , 
c o u ld n ’t h e  h a v e  sa id , “ I n s o fa r  a s  th e  P e a r l S tr e e t  bridge  
is  co n ce rn ed  I w ill  h a v e  n o th in g  to  d o  w ith  it. Y o u  can  
ta k e  y o u r  r e m ed y  u n d er  th e  la w . Y o u  ca n  su e or  do 
w h a t y o u  p lea se  w ith  re sp ec t to  th e  P e a r l S tr e e t  bridge. 
I w il l  d o  n o th in g  a b o u t it. B u t  I s ta n d  u p o n  m y  rights  
w ith  th e  B r o a d  S tr e e t  b r id g e  a n d  I a m  g o in g  ah ead  and  
p e r fo r m  th is  c o n tra c t  u n le ss  y o u  s to p  m e, an d  I am  
g o in g  to  co lle c t  m y  m o n e y  fr o m  th e  c o u n ty .” A n d  w hat 

30 a n sw e r  w o u ld  th e  c o u n ty  h a v e  h a d ?  T h e y  w o u ld  have  
h a d  n o  a n sw e r  e x c e p t  to  p a y  th e  co n tra c t  p r ice  u n d er th is  
B r o a d  S tr e e t  co n tra c t. B u t  h e  d id n ’t d o  th a t. In stead  
o f  d o in g  th a t h e  se lls  a ll o f  h is  stu ff , h e  se lls  a ll o f  h is  
m a te r ia l, h e  m o v e s  a w a y . A n d  I w a n t  to  sa y  to  your  
H o n o r  th a t th e  a c q u ie sc en ce  in  th e  c a n c e lla t io n  o f  the
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Pearl S tr ee t  c o n tra c t  se em s to  b ear v e r y  h e a v ily  u p o n  
the a b an d on m en t o f  th e  B r o a d  S tr e e t  co n tra c t. H e  d o es  
not do k s in g le  th in g . H e  d o e s  n o t  r e m o v e  a  s in g le  b it  
and d oes n o t  a tte m p t to  d ism a n tle  th e  o ld  b r id g e ;  n o t  
one s in g le  th in g  d id  h e  e v e r  d o  to  th e  B r o a d  S tr e e t  
bridge to  en title  h im  to  c o m p e n sa tio n  o f  th e  s l ig h te s t  b it.

I f  I am  n o t r ig h t  th e re  I w o u ld  lik e  to  be sh o w n  w h e re  
there is-a  s in g le  w o r d  in  th is  co n tra c t  o r  in  th e  sp ec ifica ­
tion  w h ich  g iv e s  h im  th e  r ig h t  to  sa y  th a t, “ I  w il l  n o t  
begin w o rk  u n til I am  n o t if ie d ;  b u t I h a v e  n o  r ig h t  to  1°  

begin  w ork , th a t  it  is  n o t  m y  d u ty  to  d o  i t .”

T h e  C o u r t : I w ill  h e a r  c o u n se l o n  th e  o th e r  sid e .

M r. B a c k e s : I th in k  th e  o n ly  a n sw e r  to  m y  fr ie n d  o n  
the o ther s id e  is , su p p o se  th a t  th is  m a n  h a d  g o n e  o n  
w ith ou t a n o tic e  fr o m  th e  e n g in e e r ;  it  w o u ld  h a v e  b een  
for the co u n ty  to  sa y , “ Y o u  n e v e r  g o t  n o tic e  fr o m  th e  
en gin eer an d  w e  w o n ’t p a y  y o u  fo r  i t .” T h a t  w o u ld  
have been  th e  p o s it io n  b e fo r e  co n tra c to r  w o u ld  h a v e  2 0  
found  h im s e lf  in  th e re

B ut le t u s  see  y d ia t  th is  c o n tra c t  p r o v id e s , “ T h e  sa id  
party o f  th e  first p a rt h ere b y  a g r e e s  to  co m p le te  th e  
w ork  sp ec ified  h e r e in  w ith in  o n e  h u n d r ed  an d  tw e n ty  
w eather w o r k in g  d a y s  fr o m  an d  a f te r  b e in g  n o tif ie d  b y  
the co u n ty  e n g in e e r  o f  B u r lin g to n  C o u n ty .”

T h e  C o u r t: N o t if ie d  to  d o  w h a t?

M r. B a c k e s :  T o  c o m p le te  th is  w o rk . 30

T h e C o u r t: N o ,  w h a t  is  th e  co u n ty  e n g in e e r  to  d o , to  
n o tify  h im  to  b e g in  w o r k ?

M r. B a c k e s :  “ A f t e r  b e in g  n o tif ie d  b y  th e  C o u n ty
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E n g in e e r  o f  B u r lin g to n  C o u n ty  to  b e g in  sa id  w o r k .”
N o w  ca n  th e  C o u n ty  E n g in e e r  la w f u l ly  w ith h o ld  that 

n o tif ic a tio n  ;m d th e n  ca n  th e  B o a r d  o f  F r e e h o ld e r s  go  
a n d  m a k e  a n  e n t ir e ly  d iffe r e n t  co n tra c t  w ith o u t  m ak in g  
th is  m a n  w h o le  fo r  h is  lo s s ?  I sa y  th e y  ca n n ó t. I say  
th e y  m u st  s ta n d  b y  th a t co n tra c t, a n d  th a t  is  th e  con tract  
th a t  w e  w a n t  to  s ta n d  o n :  n a m e ly , th a t  th is  con tractor  

n e v e r  r e fu se d , n e v e r  a b a n d o n e d  th a t w o r k ?

T h e  C o u r t:  I w ill  te ll y o u  w h a t  is  in  th e  m in d  o f  
th e  c o u r t  n o w  a s  to  th is  q u e stio n , w h e th e r  th e  co u rt can  
r e se rv e  th is  q u e s tio n  a n d  ta k e  a  sp ec ia l v er d ic t  fro m  the 

ju r y  u p o n  th e  fa c ts .

M r. D a v is :  Y o u r  H o n o r  h a s  a  r ig h t  to  ta k e  a special 
v e r d ic t  u n d er  th e  1 9 1 2  A c t  a n d  y o u  h a v e  a  r ig h t  to  pro­
p o u n d  in te r r o g a to r ie s .

M r. B a c k e s : I t  is  a  d isp u ted  fa c t  h ere .

20
M r. P a lm e r : T h is  is  a  d isp u ted  fa c t  p ro p o s it io n , the  

q u e s tio n  o f  a b a n d o n m en t.

T h e  C o u r t : T h a t  w o u ld  be fo r  th e  ju r y  to  say.

M r. P a lm e r :  Y o u r  H o n o r  h a s  a  r ig h t  to  a sk  for  a 
sp ec ia l v e r d ic t  o n  th e  p r o p o s it io n , b u t in  d o in g  th a t aren ’t 
y o u  fo r g e t t in g  th a t it  is  ju s t  e x a c t ly  w h e th e r  th e y  find 
o n e  w a y  o r  th e  o th e r  o n  th is  d isp u ted  fa c t , a n d  w o n ’t that 

30 be c o n c lu s iv e ?

T h e  C o u r t : N o ,  th e y  m a y  fin d  th a t th e  co n tra ct w as  

a b a n d o n e d  o r  w a s  n o t  a b a n d o n ed .
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M r. P a lm e r :  Y e s ,  th a t  is  w h a t  I s a y ;  th e y  fin d  o n e  

w ay or th e  o th e r  u p o n  th a t.

T h e C o u r t: T h e y  m a y  fin d  th a t  th e  p la in tif f  w a s  

dam aged or  w a s  n o t.

M r. P a lm e r : Y e s ,  b u t it  m u st  be p red ic a te d  u p o n  th e  

abandonm ent o r  n o n a b a n d o n m en t o f  th e  co n tra c t.

T h e C o u r t:  C e r ta in ly ;  th e  ju r y  w o u ld  n o t  h a v e  a n y - 1 0  

th ing to  d o  w ith  in te r p r e tin g  th e  co n tra c t. B u t  d o  y o u  
gentlem en  a g re e  th a t  u n d er  th e  p resen t P r a c tic e  A c t  th is  
specific q u e stio n  o f  fa c t  m a y  b e p ro p o u n d e d  to  th e  ju r y  

and the cou rt m a y  p a ss  u p o n  th e  q u e s tio n  o f  la w ?

M r. D a v i s : I th in k  th e re  is  n o  q u e stio n  a b o u t it  in  

the 1912 A c t. I h a v e  n e v e r  se en  it  in v o k e d  b u t I  h a v e  

o ften  w o n d er ed  w h y  it  w a s  n o t d on e .

M r. B a c k e s : I d o n ’t th in k  it  can  be d o n e . 2 0

(M r. D a v is  rea d s  S e c t io n  19  o f  th e  A c t  o f  1 9 1 2 .)

T h e  C o u r t:  I t  ca n  be o b v ia te d  e a s ily  e n o u g h , to  a l­
low  the co u rt to  fin d  u p o n  th e  q u e s tio n  o f  la w  in v o lv e d ,  
the in terp re ta tio n  o f  th e  co n tra c t, u p o n  th e  q u e s tio n  o f  
w hether M r. H e n n e s s y  w a s  e n t itle d  to  n o tic e  on  th e  e n ­
gineer to  b eg in  th e  w o r k , a n d  th e  ju r y  m a y  p a ss  u p o n  th e  
tw o  q u estio n  o r  o th e r  q u e s tio n s  o f  fa c t  an d  re tu rn  a  

special v erd ict.

M r. D a v i s : H e r e  is  th e  se c tio n , S e c t io n  7 4  o n  p a g e  

398. (R e a d s .)
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T h e  C o u r t : W e ll ,  g e n t le m e n , w h a t  h a v e  y o u  to  say  
a b o u t it?

M r. P a lm e r : W h a te v e r  co u r se  y o u r  H o n o r  th in ks  
o u g h t  to  be ta k en , w e  h a v e  n o  o b je c t io n  to  it.

M x. D a v i s : I t  se em s to  m e th e re  is  n o  d isp u ted  q ues­
t io n  o f  fa c t  h ere . A ll  th e  fa c ts  h a v e  b een  te s t if ied  to  by  
th e  p la in tif f  th a t  I h a v e  a rg u ed .

10
M r. B a c k e s : T h e  q u e stio n  o f  w h e th e r  th is  n otice  

w a s  w ith h e ld  ?

T h e  C o u r t : T h a t  is  n o t  a  d isp u ted  q u e stio n . It is 
a d m itte d  it w a s  w ith h e ld .

M r. P a lm e r : T h e  w h o le  p ro p o s it io n  tu r n s  r ig h t upon  
th a t  p o in t.

2 0  T h e  C o u r t : T h a t  is  a  q u e s tio n  o f  la w . I t  is  con ceded  
in  th e  ca se  th a t  M r. H e n n e s s y  fr e q u e n tly  req u ested  to  be 
n o tif ie d  b y  th e  e n g in e e r  to  g o  o n  w ith  th e  B r o a d  S treet  
jo b , a n d  th a t n o tic e  w a s  w ith h e ld ;  th a t  th e  e n g in ee r  to ld  
h im  th a t h e  w o u ld  n e v e r  n o t i f y  h im  to  b eg in . T h a t  is in  
th e  case . I t  is  th e  q u e s tio n  o f  la w — th a t is  w h o lly  a 
co u r t q u e stio n , o f  co u r se — w h e th e r  u n d er  th e  con tract  
h e sh o u ld  h a v e  g o n e  o n  w ith  th e  jo b  w ith o u t  n o tice .

M r. D a v i s : T h a t  is  a b so lu te . T h a t  is  m y  point.
30 T h a t  is  th e  q u e s tio n  o f  law .-

T h e  C o u r t:  N o w  g e n tle m e n , le t u s  see  i f  w e  cannot  
a g r e e  o n  is s u e s  o f  fa ct. T h e  ju r y  h a sn ’t a n y th in g  to  do  
w ith  th a t q u e stio n , th e  q u e stio n  o f  la w . D o  y o u  con ten d  
th a t it  is  fo r  th e  ju r y  a n d  n o t fo r  th e  c o u r t  to  sa y  w h eth -



173Motion for Direction of Verdict.

er the p la in tif f  e v e r  a b a n d o n ed  h is  c o n tra c t  fo r  th e  B r o a d  
S treet b r id g e?  I s  th a t  a  ju r y  q u e s tio n ?

M r. P a lm e r :  U n q u e s t io n a b ly , d isp u ted  te s t im o n y . *

T h e  C ou rt : T h a t  is  a  ju r y  q u e s tio n ?

M r. P a lm e r :  Y e s . I can  c o n c e iv e  o f  ca se s  w h e re  
that co u rt q u e s tio n  w o u ld  n o t be a  ju r y  q u e stio n , b u t in  
th is ca se  it  is  u n q u e stio n a b ly .

T h e  C o u rt : O f  c o u rse  th e  q u e stio n  o f  a b a n d o n m en t  
settles th é  q u e stio n  o f  th e  b reach , a n d  th a t is  a  ju r y  q u e s­
t io n .

M r. P a lm e r :  Y e s .

M r. D a v is  : I d o  n o t co n ce d e  th a t.

T h e  C o u r t : T h e n  th e  ju r y  w o u ld  p a ss  u p o n  th e  q u es- 2 0  
tion  o f  d a m a g e s .

M r. P a lm e r :  Y e s .

T h e  C o u r t : I t  is  fo r  th e  ju r y  to  sa y  w h e th e r  a n y  su b ­
stan tia l d a m a g e s— o f  co u r se  i f  th e  ju r y  fin d s th e re  is  a  
breach th e  p la in tif f  is  en t it le d  to  n o m in a l d a m a g e s  u n le ss  
he sh o w s su b sta n tia l d a m a g e s , a n d  w h e th e r  h e sh o w e d  
su b stan tia l d a m a g e s  o r  n o t is  a  q u e stio n  o f  th e  a m o u n t.

30
M r. P a lm e r :  Y e s .

M r. D a v is  : B u t  I co n ten d , y o u r  H o n o r , th a t  th e re  is  
no d isp u ted  fa ct.
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T h e  C o u r t:  I u n d er sta n d  w h a t  y o u  co n ten d , and  I 
a m  g o in g  to  d en y  y o u r  m o tio n . M r. D a v is ,  fo r  th e  d i­
r e c tio n  o f  a  v e r d ic t  in  fa v o r  o f  th e  d e fe n d a n t. R esp ect-  

• in g  th a t p o r tio n  o f  th e  p la in t if f ’s c la im  w h ic h  re la tes  to  

th e  B r o a d  S tr e e t  b r id g e  th e  m o tio n  is  d en ied .

(O b je c t io n  n o te d  fo r  d e fe n d a n t  a s  g r o u n d  o f  ap p ea l.)

.T h e  C o u r t : T h e  m o tio n  fo r  a  d ir e c t io n  at th is  tim e  
-*-0 is  d en ied . T h e  co u r t u n d er  th e  p resen t a rra n g em en t, as 

I u n d er sta n d  it, is  to  r e se r v e  th e  q u e s tio n  w h e th er  the  
p la in tif f  w a s  req u ired  to  g o  o n  w ith  his' co n tra c t o f  the  
B r o a d  S tr e e t  b r id g e  r e g a r d le ss  o f  a n y  n o tic e  fro m  the  

C o u n ty  E n g in e e r .

M r. D a v is :  I d o  n o t see  h o w  y o u r . H o n o r  can  do 

th a t.

T h e  C o u r t:  W h y ?

20
M r. D a v i s : T h a t  is  th e  v e r y  b a s is  o f  m y  m o tio n .

T h e  C o u r t : N o , y o u  sa y  in  y o u r  m o tio n  th a t even  if  
th e  in te r p r e ta t io n  w h ic h  th e  p la in tif f  c o n te n d s  fo r  w ith  
resp ect to  th e  co n tra c t  a b o u t n o tic e  is  so u n d , th a t there  
a re u n d isp u ted  fa c ts  fr o m  w h ic h  an  a b a n d o n m en t should  

be le g it im a te ly  in fe rr ed .

M r. D a v is :  Y e s , a n d  I c la im  also--------
30

T h e  C o u r t : W e ll ,  is n ’t  it  a s  b ro a d  a s  it  is  lo n g , i f  the  
co u r t  r e se r v e s  th e  le g a l q u e s tio n  a n d  d isp o se s  o f  it by  
c o n se n t  o f  c o u n se l a f te r  e x a m in a tio n ?

M r. D a v i s : T h is  is  a  S u p re m e  C o u r t issu e .
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T h e  C o u r t:  W e ll ,  I th o u g h t  y o u  sa id  a c c o r d in g  to  

the P r a c tic e  A c t  th a t  co u ld  be d on e .

M r. D a v i s : I sa y  w h a t  th e  s ta tu te  sa y s  h ere , th a t  
you r H o n o r  can  a sk  th e  ju r y  a n d  en ter  ju d g m e n t  a cc o rd ­
in g  to  th a t, a c c o r d in g  to  th e  a n sw e r s  th e y  g iv e  y o u  a s  to  
q u estio n s  o f  fa ct.

T h e  C o u r t : C a n n o t th e  c o u r t  r e se r v e  a  q u e stio n  o f  

la w ?  - 1 0

M r. D a v is  : I d o n ’t k n o w , y o u r  H o n o r . I  h a v e  read  
you r H o n o r  ju s t  e x a c t ly  w h a t  th e  s ta tu te  sa id .

T h e  C o u r t : W e ll ,  c a n ’t th e  q u e s tio n  be o b v ia te d  b y  
h a v in g  c o u n se l a g r e e  th a t th e  co u r t  r e se rv e  th e  q u e stio n  
o f  la w  a n d  le t th e  ju r y  d ec id e  th e  q u e s tio n s  o f  fa c t?

M r. D a v is :  Y e s , i f  c o u n se l a g r e e s , n o  d ou b t. 

M r. P a lm e r : W ’e w ill  a g ree .
20

T h e  C o u r t : T h e n  I u n d er sta n d  c o u n se l o n  b o th  s id e s  
agree  th a t th e  co u r t  m a y  re se rv e  th e  q u e stio n  o f  la w  
w h ich  in v o lv e s  th e  in te rp re ta tio n  o f  th e  co n tra c t  u p on  
the q u e stio n  o f  w h e th e r  th e  p la in tif f  w a s  req u ired  to  g o  
on  w ith  th is  c o n tra c t  re g a rd le ss  o f  n o tic e  o r  n o t?

M r. D a v i s : I am  sa tis fied . I m o v e  to  a m en d  th e  d e ­
fen d a n t’s a n sw e r  b y  s e tt in g  up  a  c o u n te rc la im  a g a in s t  ^  
the p la in tif f  fo r  liq u id a ted  d a m a g e s  u n d er  th e  co n tra c t  
for  th e  B r o a d  S tr e e t  an d  P e a r l S tr e e t  b r id g es .

M r. P a lm e r :. I o b je c t  to  th a t  a s  c o m in g  to o  la te  in  
the case.
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T h e  C o u r t : I th in k  it is  to o  la te  n o w , M r. D a v is . 
T h a t  w o u ld  in v o lv e  p u ttin g  th e  ca se  o v e r --------

M r. D a v i s : I p ro p o se  to  o f fe r  n o  te s t im o n y , to  g o  on  
w ith  th e  te s t im o n y  th a t is  a lr e a d y  o ffe re d .

M r. B a c k e s : W e ll ,  e v e n  so  th e n  w e  a re  su rp rised  by  
a n y  d e fe n s e  o f  th a t  k in d , a s  w e  m a d e  n o  p rep a ra tio n s  to  
m eet it.

10
T h e  C o u r t : O h , w e ll, th a t  w o u ld  o n ly  ap p ly  to  tfie 

P e a r l vS tr e e t  b r id g e . I c a n ’t see  th a t  it  has* a n y  sign ifi­
ca n ce  in  th e  B r o a d  S tr e e t  b r id g e .

M r. D a v i s : W e ll ,  it  is  n o t  a s  to  th e  B r o a d  S tr ee t  but 
it  is  a s  to  th e  P e a r l S tr e e t . Y o u r  H o n o r  w ill u nd erstan d  
th a t  th e se  a n sw e r s  w e r e  d ra w n  b e fo r e  I w a s  in  th e  case, 
a n d  th is  is  th e  c o u n ty  a n d  p u b lic  th a t  is  in tere sted .

2 0  M r. B a c k e s :  I f  y o u r  H o n o r  p lea se , m y  fr ie n d  D a v is  
s u g g e s te d  th a t th e  t im e  th e  ca se  w e n t  o v e r  b e fo r e  th at he 
w o u ld  h a v e  so m e  a m e n d m e n ts  to  m a k e  to  h is  a n sw er , but 
h e h a s  n e v e r  m a d e  a w h im p e r  u n til ju s t  th is  m om en t.

M r. D a v i s : I w o u ld  h a v e  th e  r ig h t, it  se em s to  m e, 
to  se t it  u p  in  m itig a tio n  o f  d a m a g e s .

T h e  C o u r t:  Y o u  m ea n  th e  liq u id a te d  d a m a g es , the
n u m b er  o f  d a y s  y o u  w e r e  h e ld  u p ?

30
M r. D a v is :  Y e s . I t  is  p r o v id e d  h ere  w h a t  liq u idated  

d a m a g e s  sh a ll be fo r  fa ilu r e  to  co m p le te  th e  contract.

T h e  C o u r t : I d o n ’t k n o w  h o w  I ca n  d en y  th is  m otion  
v e r y  w e ll u n d er  th e  c irc u m sta n c es .
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M r. P a lm e r :  I f  y o u r  H o n o r  p lea se , y o u  can  d en y  it  

upon  th e  p ro p o s it io n  th a t it  co m e s  a t a  t im e  in  th e  ca se  
w h en  it  sh o u ld  n o t  h a v e  com e. I f  th e  s u g g e s t io n  h ad  
been m a d e w h e n  th e  ca se  w a s  o p en ed , w h e n  w e  sta r ted  
tria l, it  w o u ld  h a v e  b een  p e r fe c t ly  p ro p er  fo r  y o u r  H o n o r  
to  p erm it i t ;  b u t n o w  it h a s  re a ch ed  a p o in t  w h e r e  it is  
ready to  c lo se  a n d  g o  to  th e  ju r y , a n d  n o w  a s u g g e s t io n  
is m ad e an d  w e  a re  n o t p rep a red  to  m e e t  it  an d  d id n ’t 
k n ow  it w a s  c o m in g  a t a ll. I t  c e r ta in ly  is  n o t  a fa ir  

p ro p o sitio n .

10
M r. D a v is :  W e ll ,  th e  p la in tif f  h a s  sh if te d  h is  g ro u n d  

since he g o t  in  cou rt.

T h e  C o u r t : W e ll ,  n o w , th e  co u r t  h a s  p a ssed  u p o n  th e  
P earl S tr e e t  co n tra c t. N o w  le t m e  .see. W e ll ,  I w ill  
co n sid er  th a t a n d  d ea l w ith  it w h e n  w e  re tu rn  fr o m  th e  

n oon  recess .

M r. D a v is :  I w ill  o f fe r  n o  fu r th e r  te s t im o n y . M r. 
S m ith ’s te s t im o n y  re la ted  o n ly  to  th e  P e a r l S tr e e t  b r id g e ,  
it d id  n o t re la te  to  th e  o th e r  b r id g e  a t a ll. Y o u r  H o n o r ’s ^ ■ 
action  w ith  reg a rd  to  th e  P e a r l S tr e e t  b r id g e  r e lie v e s  u s  
o f  th e  n e c e s s ity  o f  p u tt in g  M r. S m ith  on .

T h e  C o u r t:  Y o u r  m o tio n  n o w  is  to  p u t in  a  c o u n te r ­
cla im  a g a in s t  th e  p la in tif f --------

M r. B a c k e s :  F o r  th e  tw e n ty  d o lla r s  th a t  th e y  h ad  
p rov id ed  fo r  a s  liq u id a ted  d a m a g e s  u n d er  th e  co n tra c t.
I a ssu m e th a t is  it. ' 30

T h e  C o u r t : T h a t  is  r ig h t. Y o u  se e  n o w  th a t  h ere  
the p la in tiff  is  t r y in g  to  r e c o v e r  d a m a g e s  o n  th is  B r o a d  

S treet b r id g e , fo r  th e  b reach  o f  th a t  co n tra c t. N o w  y o u
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in  th a t  c a se  file  a  co u n te rc la im  sa jd n g , ‘ W e ll ,  i f  h e  is  en­
t it le d  to  a n y  d a m a g e s  th e n  th e  ju r y  sh o u ld  a lso  con sid er  

o u r  d a m a g e s .” »

M r. D a v is :  Y e s , th a t  is  th e  p o in t.

T h e  C o u r t:  W e ll ,  I am  in c lin e d  to  a llo w  it to  be 
d o n e , in  o rd er  th a t th e  m a tte r  m a y  be d isp o se d  o f .

M r. P a lm e r :  M a y  I h a v e  an  e x c e p t io n  to  y o u r  H o n ­
o r ’s p e r m itt in g  th is ?

T h e  C o u r t : N o ,  th a t  is  a  m a tter  o f  d iscr e tio n .

M r. P a lm e r : I a m  ta k in g  a n  e x c e p t io n  a s  to  w h eth er  
y o u r  H o n o r  p ro p er ly  e x e r c is e d  j^our d isc r e t io n  in  ad m it­
t in g  it a t th is  s ta g e  o f  th e  case .

T h e  C o u r t:  W e l l ,I  w ill  p erm it  it.

20
M r. D a v i s : T h e n  I w ill  p rep a re  it d u r in g  th e  recess.

M r. P a lm e r :  M a y  I s ta te  m y  g r o u n d  fo r  ob jection  
to  y o u r  H o n o r ’s p e r m it t in g  th is  ? I t  is  th a t  it  co m es at a 
s ta g e  in  th e  c a se  w h e n  w e  a re  w ith o u t  o p p o r tu n ity  to  pre­
p a re  to  a n sw e r  it.

M r. D a v i s : In  a n sw e r  to  th a t  I am  co n te n t  to  g ive  
th e m  a ll th e  o p p o r tu n ity  th a t  y o u r  H o n o r  w ill  p erm it to  

30 o f fe r  a n y  p r o o f  d isp u t in g  th e  c o u n ty ’s r ig h t  to  recover, 
o r  I am  w il l in g  to  a llo w  y o u r  H o n o r , h a v in g  h eard  the 

m a tte r  to  d e ter m in e  th is  w ith o u t  th e  a id  o f  a  ju ry .

R E C E S S  T I L E  1 .15  P . M .
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( T r ia l  o f  th e  ca u se  re su m ed  a t 1 .1 5  P . M .)

T h e  C o u r t:  Y o u r  m o tio n  w a s  to  file  a co u n terc la im .

M r. D a v is :  Y e s ,  y o u r  H o n o r ;  I t  is  rea d y . I am  
ju s t  m a k in g  a  co r re c tio n . I su p p o se  it  is  a ll r ig h t  n o w  ?

T h e  C o u r t : R e a d  y o u r  co u n terc la im .

M r. D av is': “ D e fe n d a n t  c la im s  b y  w a y  o f  s e t-o ff  an d   ̂

co u n terc la im --------”

T h e  C o u r t : N o t  s e t-o ff . T h e y  are  tw o  d iffer en t  

rem ed ies.

M r. D a v i s : I w ill  s tr ik e  o u t “ s e t -o f f” . “ D e fe n d a n t  
c la im s b y  w a y  o f  co u n te rc la im  a g a in s t  th e  p la in tif f  th e  
sum  o f  $ 6 3 0 0 ,  w ith  in te r e s t  th e re o n  fr o m  th e  12 th  d a y  
o f  J u ly , 1 9 1 3 , to  d a te , a s liq u id a ted  d a m a g e s  u n d er  th e  
con tract p r o v id in g  fo r  th e  c o n s tr u c t io n  o f  th e  P ea r l 20 
S tree t b r id g e  r e fe r r e d  t o  in  th e  p la in t if f ’s co m p la in t .”

I c la im  w e  a re  en t it le d  to  liq u id a ted  d a m a g e s  fr o m  th e  
tim e g iv e n  fo r  its  co m p le t io n  u n til th e  c o n tra c t  w a s  le t  
to  o th er  p a r tie s . I th in k  n o w — I d id n ’t a t th e  t im e  I 
d rew  th is— th a t it  d a te s  fr o m  th e  d a te  o f  th e  le t t in g  o f  
the seco n d  co n tra c t. T h a t  w o u ld  be M a y  2 0 , 1 9 1 4 .

T h e  C o u r t:  N o w  I u n d er sta n d  y o u  a n sw e r  an d  
d en y  ?

30

M r. B a c k e s : W e  d en y  th e  r ig h t.

T h e  C ourt.: T h e  p la in tif f  a n s w e r in g  d e n ie s  th e  d e ­
fen d a n t’s co u n te rc la im  a n d  sa y s  th a t  th e  d e fe n d a n t  is  n o t  
en titled  to  r e co v e r  th e  liq u id a ted  d a m a g e s  th e re in
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c la im ed . W e ll ,  th e  co u r t  h a s  .a llo w ed  y o u  to  file the  
c o u n te r c la im  a n d  it w il l  be e n d o r se d  a s  su ch  an d  you  
se n d  it  up  w ith  th e  p a p ers  to  th e  c lerk  o f  th e  c o u r t;  and  
th e  p la in tif f  h a s  a n sw e r e d  o n  th e  reco rd  an d  th e  d e fen d ­
a n t w ill  file  a  m o re  fo rm a l a n sw e r  w ith  th e  c lerk  o f  the  

S u p r e m e  C ou rt.
N o w  th e  q u e s tio n  w h ic h  th e  c o u r t  m u st  p a ss  u p on  is 

w h e th e r  in  th e  p resen ce  o f  y o u r  co u n te rc la im  an d  the  
d en ia l th a t  y o u  a re  e n t itle d  to  a n y  liq u id a ted  d am ages  

1 °  u n d er  it, y o u  a re  a s  a  m a tte r  o f  l a w ; b eca u se  th ere  are no  
d isp u ted  q u e s tio n s  o f  fa c t , w h e th e r  y o u  a re  a s  a  m atter  
o f  la w  en t it le d  to  liq u id a ted  d a m a g e s . I w ill  h ea r  you .

M r. D a v i s : T h e r e  a re  n o  d isp u ted  q u e s tio n s  o f  fact, 
a s  y o u r  H o n o r  h a s  sa id , a n d  y o u r  H o n o r  h a s  ru led —

T h e  C o u r t : T h a t  th e  c o n tra c t  w a s  a b a n d o n ed  by the  

p la in tiff .

2 0  M r. D a v is :  T h a t  th e  c o n tra c t  w a s  a b a n d o n ed  by the  

p a r tie s --------

T h e  C o u r t : B y  th e  p la in tif f .

M r . D a v i s : B y  th e  p la in tif f , an d  it is  in  te stim o n y  
th a t  h e  b eg a n  th is  c o n tra c t— rath er , n o tic e  to  b eg in  w as  
s ig n e d  o n  th e  17 th  o f  M a rch , 1 9 1 3 , a n d  o n  th e  p8th o f  
M a r ch , 1 9 1 7 , h e  a c k n o w le d g e d  th e  re ce ip t o f  th e  n otice  
to  b e g in  w o rk . I t  is  in  te s t im o n y  a n d  u n d isp u ted  that  

30 th e  t im e  fo r  th e  c o m p le t io n  o f  h is  c o n tra c t  u n d er  th e  con ­
tra c t  e x p ir e d  o n  th e  1 2 th  d a y  o f  J u ly , 1 9 1 3 . T h e 'c o n -  
tr a c t  fo r  th e  P e a r l S tr e e t  b r id g e  p r o v id e s  o n  p a g e  7 :  
“ C o m p le tio n . E a c h  b id d ed  sh a ll s p e c ify  in  h is  b id  a  date  
b e fo r e  w h ic h  h e  w ill  c o m p le te  the^ p ro p o sed  w o rk  and  
fa ilu r e  to  d o  so  w ill  ren d er  h is  b id  in fo r m a l. In  case o f

I
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fa ilu re to  co m p le te  th e  co n tra c t  b e fo r e  th e  d a te  n a m ed , 
the C o u n ty  o f  B u r lin g to n  sh a ll be en t it le d  to  liq u id a ted  
d am ages in  th e  su m  o f  $ 2 0  p er  d a y  o f  d e la y  in  c o m p le ­
t io n .” T h a t  is  u n d isp u ted . I t  is  u n d isp u ted  th a t th e  
con tract e x p ir e d — th a t  is , th e  d a te  o f  th e  c o m p le t io n — o n ,
the 12th day of July, 1913, and that the contract was not 
relet by the County of Burlington for the construction of 
this bridge-----

The Court : When was his time to be up?

Mr. Davis: On the 12th day of July, 1913.

The Court: Did he say so?

Mr. Davis : Yes, Mr. Logan testified so and it is un-
disputed .

M r. P a lm e r :  H e  sa id  J u ly .

M r. D a v is :  N o , h e  sa id  th e  12 th  d a y  o f  J u ly . 

M r; P a lm e r : H e  d id n ’t  sa y  a n y th in g  o f  th e  k in d .

20

M r. D a v i s : W e ll ,  i f  th e re  is  a n y  d isp u te  a b o u t it  I 
w ill put h im  o n  th e  sta n d .

T h e  C o u r t:  N o ,- h e  d id  sa y  o n  th e  12 th  o f  J u ly  th e  
tim e w as. up.

30
M r. P a lm e r :  H e  sa id  in  J u ly .

T h e  C o u r t : W e ll ,  th a t  is  n ea r  en o u g h .

M r. D a v i s : I sa y  it is  in  te s t im o n y  th a t th e  t im e  fo r
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th e  co tn p le tio n  o f  th e  c o n tra c t  w a s  th e  1 2 th  o f  Ju ly , 
1 9 1 3 , an d  th a t th e  co n tra c t  fo r  th e  le t t in g  o f  th e  w o r k  to  
o th e r  p a r t ie s  w a s  s ig n e d  b y  th e  C o u n ty  o f  B u r lin g to n ,  
in  th e  su b seq u en t co n tra c t, o n  th e  2 0 th  o f  M a y , 1^14- 
N o w  w ith  th e  r u lin g  o f  th e  co u r t  th a t  th e  p la in tiff  in  
th is  c a se  a b a n d o n e d  h is  co n tra c t  it  se e m s  to  m e  to  be 
c lea r ly  u n d isp u ted  u n d er  th e  c o n tra c t  th a t  th e  C o u n ty  

o f  B u r lin g to n  is  en t it le d  to  a  v e r d ic t—

1 0  T h e  C o u r t:  R e a d  th a t  o v e r  a g a in , th a t  p a rt o f  the  

c o n tra c t  p r o v id in g  fo r  th e  p en a lty .

(M r . D a v is  rea d s  se c t io n  o n  “ C o m p le tio n .” )

T h e  C o u r t : W h a t  d a te  n a m e d  ?

M r. D a v i s : T h a t  is  th e  d a te  n a m e d  in  th e  b id .

T h e  C o u r t : D o e s  th a t  sh o w  ? W h a t  w a s  h is  b id  ?

20 e
M r. D a v i s : Y e s , th e  b id  is  a tta c h e d  h ere  so m ew h ere .

I t  w a s  o ffe r e d  in  e v id e n c e . I t  is  1 2 0  d a y s  o n  th is  co n ­

tract.

M r. P a lm e r : T h e  b id  h a s  n o  e ffe c t  a f te r  th e  con tract  

h a s  b een  s ig n ed .

T h e  C o u r t:  W h a t  d o e s  th e  b id  sa y  h ere ?

30 M r. D a v is :  T h e  b id  sa y s  h e  w ill  co m p le te  it  in  120  
w e a th e r  w o r k in g  d a y s . T h e  c o n tra c t  a lso  p r o v id e s  fo r  

th a t.

T h e  C o u r t : W h a t  d o e s  it  sa y  a b o u t th e  $ 2 0  a  d a y  ?
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(M r . D a v is  r e a d s .)

T h e  C o u r t : I s  it  a g r e e d  th a t th a t  is  th e  b id , to  a g re e  
to  com p lete  th e  jo b  in  1 2 a  w o r k in g  d a y s?

M r. P a lm e r : I t  m a k e s  n o  d iffer en ce  w h a t  th e  b id  
sa id ; the co n tra c t is  th e  o n ly  th in g  th a t is  e ffe c tiv e .

T h e  C o u r t : Y o u  th e n  q g r e e  th a t th e  t im e  sp ec ified  in  
the con tract, 12 0  d a y s  a f te r  n o tic e , g o v e r n s  th e  s itu a tio n ,  ̂

do y o u ?  ^

M r. P a lm e r :  Y e s , th a t  is  w h a t  th e  co n tra c t  sa id .

M r. B a c k e s : T h e  c o n tra c t  r e a d s :  “ T h e  sa id  p a r ty  o f  
the first part h ereb y  a g r e e s  to  co m p le te  th e  w o r k  sp ec ified  
herein  in  1 2 0  w o r k in g  d a y s  fr o m  a n d  a f te r  b e in g  n o tif ie d  
by the C o u n ty  E n g in e e r .” I su p p o se  th a t is  w h a t  h e  
refers to .

T h e  C o u r t : B u t  th e  s t ip u la tio n  r e g a r d in g  th e  l iq u id ­
ated d a m a g es  r e fe r s  to  th e  p er io d  o f  t im e  w h ic h  .he  
specifies to  d o  th e  w o r k  in  h is  b id , d o e sn ’t it  ?

M r. D a v is :  T h e r e  is  th e  fo r m  o f  it. T h e  o th e r  is  
identical w ith  it.

M r. B a c k e s : 
evidence.

N o  b id  h a s  b een  su b m itte d  h ere  in

30
M r. D a v is :  Y e s , it  is  h ere  in  e v id e n c e .

T h e  C o u r t:  G et* th e  a c tu a l b id  a n d  I w il l  a llo w  y o u  
to put it in . W e ll ,  to  sa v e  t im e , g e n t le m e n , is  th e re  a n y  
doubt ab ou t th e  fa c t  th a t  in  h is  b id  M r, H e n n e s s y  p r o -
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p o se s  to  d o  th e  w o r k  w ith in  1 2 0  d a y s  a f te r  h e  w a s  n o ti­
fied  b y  th e  c o u n ty  e n g in e e r  to  b eg in ?

M r. B a c k e s : T h a t  is  th e  le tte r  o f  h is  co n tra c t.

T h e  C o u r t : A n d  is  th a t  w h a t  h e  sa id  in  h is  b id ?

M r. B a c k e s :  I d o n ’t k n o w .

10 M r. D a v is*  Y e s ,  th a t  is  w h a t  h e  sa id .

T h e  C o u r t:  I s  th a t  so ?  ( T o  M r. H e n n e s s y .)

M r ; H e n n e s s y :  Y e s .

T h e  C o u r t:  M r. H e n r ie s sy  sa y s  th a t  th a t  is  th e  bid, 
h e a g r e e d  to  d o  th e  w o r k  w ith in  1 2 0  w e a th e r  w o rk in g  
d a y s  fr o m  th e  t im e  h e  w a s  n o tif ie d  b y  th e  e n g in ee r  to. 
b eg in . N o w  v o u  c la im  a s  a  m a tte r  o f  la w  th a t theo  ^

2 0  p a r tie s  h a d  a  r ig h t  to  en ter  in to  su ch  an  a g re em en t for  

liq u id a te d  d a m a g e s?

M r. D a v is :  Y e s .

T h e  C o u r t:  $ 2 0  a  d a y ?

M r. D a v i s : T h a t  is  w h a t  th e y  h a v e  se t fo r th . N o w  
I f ig u re  th e  d a y s  a t 3 1 2  d a y s  fr o m  th e  1 2 th  o f  Ju ly , 

; I9I3-

3 0  T h e  C o u r t:  I t  is  p rp v ed  in  th e  c a se  th a t  it  w a s  Ju ly  

12 th ?

M r. D a v is :  Y e s .
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T h e  C o u r t : T h e  o th e r  s id e  d en y  it.

M r. D a v is :  L e t  h im  sta n d  up  n o w .

J. P. Logan, recalled for defendant.

D irec t E x a m in a tio n  b y  M r. D a v i s :

Q. W h a t  d a te  in  J u ly  d o  y o u  sa y ?  ^
A . I w r o te  a  le tte r  to  th e  B o a r d  o f  F r e e h o ld e r s  th a t  

says J u ly  12th .

B y  M r. P a lm e r :

O. T h a t  is  n o t  w h a t  y o u  sa id  in  y o u r  te s t im o n y  th is  

m orn in g , is  it?
A . I ca n ’t reca ll.

B y  th e  C o u r t:  2 0

Q. W h e n  w a s  th is  jo b  to  be d o n e ?
A . In  1 2 0  w e a th e r  w o r k in g  d a y s  fr o m  th e  t im e  h e  

began.

Q. W h e n  w a s  th a t  1 2 0  w e a th e r  w o r k in g  d a y s  u p ?
A . J u ly  12 th .

B y  M r. D a v i s :

Q . 1 9 1 3 ?  3 0
A . 191 3 .

T h e  C o u r t : G en tlem en , it  se em s to  m e  th e re  is  v e r y  
little  fo r  th is  ju r y  to  d o . I s  th a t  a  la w  q u e s tio n  o r  a
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co u r t  q u e stio n , w h e th e r  th e  p en a lty  sh a ll be—

M r. D a v i s : I t  is  a  la w  q u e s tio n  w h e n  th e re  is  n o  d is­

p u te  a b o u t it.

T h e  C o u r t : W h a t  is  th e  a m o u n t o f  y o u r  c la im  for  

d a m a g e s  g r o w in g  o u t  o f  th e  b rea ch ?

M r. P a lm e r  : $ 2 7 0 3 .9 1 .
10

T h e  C o u r t:  O f  th e  B r o a d  S tr e e t  b r id g e?

M r. P a lm e r :  Y e s .

M r. D a v is :  H o w  d o  y o u  f ig u re  th a t o u t?

M r. P a lm e r :  T h a t  is  th e  lo s s  o f  p ro fit  o n  th e  con ­
tra c t  a n d  lo s s  o n  th e  m a te r ia ls .

2 0  M r. D a v is :  Y o u  c a n ’t g e t  b o th  o f  th em .

T h e  C o u r t:  N o ,  y o u r  m ea su re  o f  d a m a g e s  is  the  
d iffe r e n c e  b e tw e e n  w h a t  th e  jo b  w o u ld  h a v e  co s t  the  
co n tra c to r  i f  h e  h a d  p e r fo r m e d  it  a c c o r d in g  to  th e  p lans  
a n d  sp ec ifica tio n s  an d  w h a t  th e  d e fe n d a n t  a g re ed  to  pay  
h im ;  in  o th e r  w o r d s , h is  p ro fits .

M r. P a lm e r :  $ 1 5 0 8 .

30 T h e  C o u r t : N o w  w h a t  is  th e  s itu a t io n ?  W h a t  is 
th e r e  fo r  th e  ju r y  to  d o ?

M r. D a v i s : I th in k  th a t th e  o n ly  th in g  fo r  th e  ju ry  
to  d o  is  to  ren d er  a  v er d ic t  fo r  th e  a m o u n t  o f  m y  cla im , 
a n d  th a t is  m y  m o tio n .
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T h e C o u r t: W e ll ,  th is  ap p ears to  r e so lv e  i t s e l f  in to  

a lega l case. W h a t  a re  y o u r  fig u r es  ?

M r. D a v i s : $ 6 2 4 0 .  I h a d n ’t  f ig u r ed  th e  in te re st .

T h e  C o u r t : W e ll ,  is n ’t  th e  c la im  la r g e  en o u g h  w ith ­

out in terest?

M r. D a v i s : I g u e s s  so . I w il l  w a iv e  th e  in te re st .

C H A R G E  O F  T H E  C O U R T

C arrow , J. :— G e n tlem en  o f  th e  ju r y  : in  D ec em b e r , 
1912, the p la in tiff , a  c iv il e n g in e e r  an d  c o n tra c to r , m a d e  
a con tract in  w r it in g  w ith  th e  B o a r d  o f  C h o sen  F r e e ­
holders o f  th is  c o u n ty  in v o lv in g  th e  c o n s tr u c t io n  o f  a  
concrete b r id g e  in  th e  c ity  o f  B u r lin g to n , k n o w n  a s  th e  
Broad S tr ee t  b r id g e . U n d e r  th e  ter m s o f  th e  c o n tra c t  2 0  
the p la in tiff  w a s  to  b e g in  w o rk  w h e n  n o tif ie d  b y  th e  
county en g in eer , a n d  h e  w a s  req u ired  to  co m p le te  th e  
job w ith in  o n e  h u n d r ed  an d  tw e n ty  w o r k in g  d a y s  a f te r  
receiv in g  n o tic e  fr o m  th e  e n g in e e r  to  b eg in . H e  n ev er  
received  n o tic e  fr o m  th e  co u n ty  e n g in e e r  to  b eg in ,  
although  he re q u es ted  a n d  d em a n d ed  su ch  n o tic e . H e  
w as n ev er  a llo w e d  to  g o  o n  w ith  h is  co n tra c t. T h e  
B oard o f  F r e e h o ld e r s , w ith o u t  a n y  le g a l ju s t if ic a t io n ,  
broke th e  co n tra c t a n d  a w a r d e d  th e  c o n tra c t  to  a  n e w  ^ 
contractor. T h a t  b e in g  so , th e  p la in tif f  is  en t it le d  to  
recover d a m a g e s  g r o w in g  o u t  o f  th e  b reach  o f  th a t  c o n ­
tract. T h e r e  is  n o  d isp u ted  q u e s tio n  o f  fa c t  r e g a r d in g  
his d am ages. T h e  m ea su re  o f  d a m a g e s  is  th e  d iffer en ce  
betw een w h a t th e  co m p le ted  jo b  w o u ld  h a v e  c o s t  h im  i f  
he had b een  a l lo w e d  to  g o  o n  a n d  p e r fo r m  th e  co n tra c t
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a c c o r d in g  to  th e  p la n s  a n d  sp ec ifica tio n s , a n d  w h a t the  
d e fe n d a n t  a g r e e d  to  p a y  h im . In  o th e r  w o rd s , h e w as  
e n tit le d  to  th e  p ro fit  w h ic h  h e  sa y s  h e  w o u ld  h a v e  m ade  
i f  h e  h a d  b een  a llo w e d  to  b e g in  a n d  co m p le te  h is  con ­
tr a c t, a s  h e  w a s  en t it le d  to  d o  a c c o r d in g  to  th e  term s  
th e r e o f .  A n d  h e  sa y s  h is  p ro fits  w o u ld  h a v e  been  
$ 1 5 0 8 ;  a n d  h is  d a m a g e s  w o u ld  b e $ 1 3 0 8  u n d er  th e  rule 
fo r  th e  m e a su r e m e n t  o f  d a m a g e s  w h ic h  th e  cou rt has 
sta ted . T h e r e fo r e ,  a s  th e  c a se  n o w  sta n d s , th e  p la in tiff 

1 0  is  en t it le d  to  th e  $ 1 5 0 8  w ith  in te re st . I f  th e re  w a s  n oth ­
in g  e lse  in  th e  c a se  th a n  w h a t  I h a v e  s ta te d  y o u  w o u ld  be 
req u ired  to  re tu rn  a  v e r d ic t  fo r  th e  p la in tif f  fo r  the 

a m o u n t o f  h is  cfa im .
B u t  th e  d e fe n d a n t  h a s  p u t in  a  co u n terc la im  for  

d a m a g e s , fo r  liq u id a te d  d a m a g e s  g r o w in g  o u t o f  the 
b reach , n o t  o f  th e  c o n tra c t  fo r  th e  B r o a d  S tr ee t  bridge, 
b e ca u se  I h a v e  a lr ea d y  to ld  y o u  p la in tif f  d id  n o t break  
th a t  c o n tra c t, th e  d e fe n d a n t  b rok e it w ith o u t  a n y  legal 
ju s t if ic a t io n ;  b u t th e  d a m a g e s  c la im ed  in  th e  counter- 

2 0  c la im  a re  w h a t  a re  k n o w n  in  th e  la w  a s  liq u id a ted  dam ­
a g e s , a n d  th e y  g r o w  o u t  o f  a  b reach  o f  o n e  o f  th e  con d i­
t io n s  o f  th e  co n tra c t  f o r  P e a r l S tr e e t  b r id g e . T h e  
a m o u n t  o f  d a m a g e s  w h ic h  th e  d e fe n d a n t  is  en titled  to  
r e c o v e r  u p o n  th e  co u n te rc la im  is  $ 2 0  a  d a y  fro m  July  
12 th  u n til M a y  2 0 th . C o u n se l h a s  fig u r ed  it a t $6 2 4 0 . 
Y o u  m a y  f ig u re  it o v e r  a g a in  to  se e  w h e th e r  th e  figures  
a re  r ig h t. I h a v e  n o t  m a d e  th e  ca lc u la t io n  m y s e l f ; it 

is  n o t  m y  d u ty  to  d o  it.
N o w  in  v ie w  o f  w h a t  I sa id  y o u  w ill  a llo w  th e  plain- 

30 t i f f  $ 1 5 0 8  w ith  in te re st . T h a t  o u g h t  to  be figured  up. 
Y o u  a llo w  th e  d e fe n d a n t  $ 6 2 4 0 .  A n d  in  a rr iv in g  at 
y o u r  v e r d ic t  y o u  w ill  h a v e  to  fa k e  o f f  th e  $ 6 2 4 0  p la in tiff’s 
c la im  o f  $ 1 5 0 8 .  T h a t  a ll o u g h t  to  be fig u red  ou t in 

d o lla r s  a n d  cen ts .
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M r. D a v i s : W e  h a v e  it h ere . I t  le a v e s  a  b a la n ce  d u e  

the co u n ty  o f  $ 5 6 1 1 .1 4 .

T h e  C o u r t : H a v e  y o u  a llo w e d  in te r e s t  o n  th e  

p la in tiff’s?

M r. D a v is :  W e ll ,  w e  d ed u c ted  $ 1 5 0 8  fr o m  th e  
am ount o f  th e  c o u n te r c la im  an d  a llo w e d  in te r e s t  o n  th e  
balance, w h ich  w o u ld  eq u a lize  it s e l f .  T h a t  is  w h a t  M r. 

L ogan  h a s fig u red  o u t  h ere .

T h e  C o u r t: W e ll ,  th a t  is  th e  a m o u n t th e  ju r y  w ill  

return a  v er d ic t  fo r  ?

M r. D a v is :  Y e s . Y o u  see  th e  a m o u n t  w o u ld  be  
$ 4 6 6 0  an d  in te re st  o n  th e  $ 4 6 6 0  fr o m  M a y  2 0 th .

T h e  C o u r t:  H a v e  y o u  fig u red  it?

M r. P a lm e r : N o  fig u res .

T h e  C o u r t : H o w  m u ch  is  it  ?

M r. D a v is :  $ 5 6 1 1 .1 4 .

T h e  C o u r t : Y o u  w ill  re tu rn  a  v e r d ic t , g e n t le m e n  o f  
the ju ry , fo r  th e  d e fe n d a n t  u p o n  th e  c o u n te r c la im  o f

$ 5 6 1 1 .1 4 .

M r. P a lm e r : W e  p ra y  an  e x c e p t io n  to  th e  d ire c tio n  
o f  a verd ict.

(O b je c t io n  n o te d  fo r  p la in tif f  a s  g r o u n d  o f  a p p e a l.)
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M r. D a v is :  W e  p ra y  an  e x c e p t io n  to  th a t  part o f  the 
c h a r g e  w h ic h  in  su b sta n ce  w a s  to  th e  e ffec t  th a t the de­
fe n d a n t  h ad  b ro k en  th e  c o n tra c t  w ith o u t  justifica tion  
a n d  w a s  th e r e fo r e  e n t it le d  to  d a m a g e s  fo r  its  breach.

(O b je c t io n  n o te d  fo r  d e fe n d a n t  a s  g r o u n d  o f  appeal.)

( T h e  le tte r s  h e r e to fo r e  o ffe r e d  fo r  id en tifica tio n  on  
th e  p art o f  th e  d e fe n d a n t  w er e  o rd er ed  b y  th e  cou rt to  be 
m a rk ed  a s  e x h ib its  o n  th e  p art o f  th e  d e fe n d a n t .)

(L e t t e r s  p r e v io u s ly  m a rk ed  E x h ib it  A , B , C, D , E  and  
F  fo r  id e n tific a t io n  w e r e  m a rk ed  E x h ib it s  D i ,  D 2 , D 3, 
D 4 , D 5  a n d  D 6 .)
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E X H I B I T  P .  1.

T H I S  A G R E E M E N T  m a d e  th is  e ig h te e n th  d a y  o f  

D ecem ber, o n e  th o u sa n d  n in e  h u n d red  a n d  tw e lv e  B E  
T W E E N  P A T R I C K  A , H E N N E S S Y ,  o f  M o u n t V e r ­
non, W e s tc h e s te r  C o u n ty , N e w  Y o r k , p a rty  o f  th e  first  

part, an d  B O A R D  O F  C H O S E N  F R E E H O L D E R S  
O F  T H E  C O U N T Y  O F  B U R L I N G T O N  o f  th e  S ta te  

o f  N e w  J er se y , p a rty  o f  th e  seco n d  p art : ^
W I T N E S S E T H  th a t th e  sa id  p a rty  o f  th e  first p art  

hereby co v e n a n ts  an d  a g r e e s  to  an d  w ith  th e  sa id  p a r ty  , 
o f  the seco n d  p a rt to  c o n stru c t  a  r e in fo r c e d  co n cr e te  
arch b r id ge  o v e r  A ss is c u n k  creek  a t B r o a d  S tr e e t  in  th e  
C ity o f  B u r lin g to n , B u r lin g to n  C o u n ty , N e w  J er se y , a n d  

to fu rn ish  m a te r ia ls  a n d  la b o r  fo r  th e  sa m e in  a cc o rd a n c e  
w ith  th e  p lan s an d  sp ec ifica tio n s  a tta c h e d  h ere to , an d  

fo rm in g  a p art h e r e o f .
T h e  sa id  p a rty  o f  th e  first p art h ere b y  a g r e e s  to  c o m ­

plete the w o rk  sp ec ified  h ere in  w ith in  o n e  h u n d r ed  an d  
tw en ty  w ea th e r  w o r k in g  d a y s  fr o m  a n d  a f te r  b e in g  n o t i-  2 0  

fied by th e  C o u n ty  E n g in e e r  o f  B u r lin g to n  C o u n ty  to  
begin  sa id  w o rk .

In  c o n s id er a tio n  o f  th e  fo r e g o in g  th e  p a rty  o f  th e  se c ­
ond part h ereb y  a g r e e s  to  p a y  to  th e  p a rty  o f  th e  first  
part ten  th o u sa n d  e ig h t  h u n d red  a n d  se v e n ty  d o l la r s ; in  

the m an n er sp ec ified  in  th e  sp ec ifica tio n s  h ere to  a tta c h e d  
and m ade a  p art h e r e o f .

T h e  sa id  p a rty  o f  th e  seco n d  p a rt h ere b y  a g r e e s  to  
provide a ll n e c e ssa r y  sta k e s  a n d  lin e s  fo r  th e  lo c a tio n  o f  g n  
the n ew  w o rk  im m e d ia te ly  u p o n  n o tif ic a tio n  o f  th e  b e g in ­
n ing  o f  th e  w o rk  o r  to  in sp e ct  it  o r  ca u se  it  to  be in ­
spected, u p on  w r it te n  n o tic e  o f  its  co m p le tio n .

A n d  fo r  th e  p e r fo r m a n c e  o f  ea ch  a n d  e v e r y  a r tic le  o f  

this a g reem en t, th e  sa id  p a r tie s  h ere b y  b in d  th e m se lv e s
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a n d  h e ir s , e x e c u to r s , a d m in is tr a to r s  a n d  su cc esso r s  re­
sp e c tiv e ly .

I N  W I T N E S S  W H E R E O F  th e  sa id  p a rty  o f  th e  first 
p a rt h a s  h er e u n to  se t  h is  h a n d  a n d  sea l, an d  th e  said  
p a r ty  o f  th e  se co n d  p art h a s  c a u se d  th is  a g re em en t to  be 
s ig n e d  b y  it s  D ir e c to r  a n d  its  co r p o r a te  sea l h ere to  at­
ta ch ed  a n d  a tte s te d  b y  its  C lerk , th e  d a y  an d  y ea r  first 

a b o v e  w r itten .
S ig n e d , se a led  a n d  d e liv e re d

10 in  th e  p resen ce  o f  
' • B U D D M . R I G G .

P A T R I C K  A . H E N N E S S Y  ( seal) 
B O A R D  O F  C H O S E N  F R E E H O L D E R S  
O F  T H E  C O U N T Y  O F  B U R L I N G T O N .

H A R R Y  E . D U B E L L ,
( seal) D irector.

H A R R Y  H A W K I N S ,  J r .,
C lerk.

20 — ----------------

S P E C I F I C A T I O N S
F O R

R E I N F O R C E D  C O N C R E T E  A R C H  B R I D G E , A S S -  
I S C U N K  B R I D G E , B U R L I N G T O N , B U R L I N G T O N  

C O U N T Y , N E W  J E R S E Y .

P la n s  a n d  S p e c if ia t io n s . T h e  w o r k  sh a ll be con stru ct-  

^ e d  a c c o r d in g  to  th e se  p la n s  an d  sp ec ifica tio n s , b oth  o f  

w h ic h  sh a ll be c o n s id e r e d  p a rt o f  th e  co n tra ct.
T h e y  c o n tem p la te  a  c o m p le te  s tru c tu r e  a n d  a n y  error  

o r  o m is s io n  in  p la n s  o r  sp ec ifica tio n s , sh a ll n o t release, 
th e  C o n tra c to r  fr o m  b u ild in g  a  c o m p le te  stru ctu re  com ­

p lete .
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L o a d in g . T h e  d ea d  lo a d  to  be c o n s id e r e d  a s  c o n s is t ­
in g  o f  a ll ea r th  fillin g  a b o v e  th e  arch , e s t im a te d  a s  w e ig h ­
in g  125 p o u n d s p er  cu b ic  fo o t  an d  th e  c o n cr e te  o f  th e  
arch  an d  sp a n d re l w a lls  e s t im a te d  a s  w e ig h in g  1 4 0  

p ou n d s p er cu b ic  fo o t .  T h e  l iv e  lo a d  is  to  be co n s id e r e d  

as c o n s is t in g  o f  1 0 0  p o u n d s  p er  sq u are  fo o t  o f  f lo o r  s y s ­
tem , an d  a 2 0  to n  tru ck  o n  a n y  p art o f  th e  r o a d w a y .

O ld  S tru c tu re . T h e  C o n tra c to r  sh a ll r e m o v e  a n y  p o r ­
tio n s  o f  th e  p resen t a b u tm e n ts  o r  w a lls  to  p r o v id e  a  sa t-  
is fa c to r y  s ite  fo r  a  n e w  s tru ctu re  an d  h a v e  fre e  u se  o f  

an v o f  th e  m a te r ia l fr o m  th e  o ld  b r id g e  th a t m a y  be su it ­
able in  th e  er e c tio n  o f  th e  n e w  stru ctu re .

L in e s  an d  S ta k es . B e fo r e  c o m m e n c in g  e x c a v a t io n s , it  

w ill be th e  d u ty  o f  th e  C o n tra c to r  to  n o t i f y  th e  E n g in e e r ,  
w h o  w ill g iv e  h im  cen te r  lin e s  a n d  sta k es . T h e  n e w  
stru cture sh a ll be co n str u c te d  tru e  to  th e  lin e s  sh o w n  

upon  th e  p lan s, an d  a s  su ch  s ta k ed  o u t  b y  th e  E n g in e e r .
G uards. T h e  C o n tra c to r  sh a ll, a s  p r o v id e d  b y  la w , 

place p rop er  g u a rd s  a t th e  s ite  o f  th e  n e w  b r id g e  ; a t n ig h t  
he shall p la ce  p ro p er  an d  su ffic ien t la m p s fo r  th e  p rev e n - ^ 0  

tion  o f  a cc id en ts .
H e  is  e x p e c te d  to  ta k e  a ll p ro p er  p r e c a u tio n s  to  p re ­

ven t a cc id en ts  o r  d a m a g e  o f  a n y  k in d , a n d  h en ce , is  th e  
sole p erso n  re sp o n s ib le  in  ca se  su ch  sh o u ld  o ccu r , a n d  

shall be h e ld  lia b le  th e r e fo r .
H e  e x p r e s s ly  b in d s  h im s e lf  to  sa v e  h a r m le ss  th e  C o u n ­

ty  o f  B u r lin g to n  fr o m  a ll su its  o r  a c t io n s  o f  e v e r y  d e s ­
cr ip tion  b ro u g h t a g a in s t  th e  C o u n ty  o f  B u r lin g to n , fo r  

or on  a cco u n t o f  a n y  in ju r ie s  r e ce iv e d  b y  a n y  p a r ty  fr o m  3 0  

the acts o f  th e  C o n tra c to r , o r  h is  se rv a n ts , o r  in  c o n s e ­
quence o f  n e g lig e n c e , o r  im p ro p er  m a te r ia ls  u se d  in  c o n ­
struction .

F o re m a n  an d  W o r k m a n . T h e  C o n tra c to r  sh a ll, a t  a ll 
tunes, h a v e  a  c o m p eten t fo r e m a n  o n  th e  w o rk , o r  so m e  

a u th orized  a g e n t  u p o n  w h o m  n o tic e  m a y  b e se rv e d , an d
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o rd er s  is su e d  fo r  th e  c o n d u c t o f  th e  w o rk . H e  sh a ll em ­
p lo y  o n ly  c o m p eten t w o rk m e n . H e  w il l  be req u ired  to  
d isc h a r g e  a n y  e m p lo y e e  w h o , in  th e  o p in io n  o f  th e  E n ­
g in e e r , is  o b je c t io n a b le  o r  in co m p e te n t. S u c h  d isch a rg e  
sh a ll n o t  be m a d e  th e  b a s is  o f  a n y  c la im  fo r  co m p en sa ­
t io n  o r  d a m a g e  a g a in s t  th e  C o u n ty  o f  B u r lin g to n , o r  an y  

o f  its  o fficers  o r  a g e n ts .

10

E x c a v a t io n s  an d  F o u n d a t io n s . C o m p le te  e x c a v a t io n s  
fo r  fo u n d a t io n s  sh a ll be m a d e  b y  th e  C o n tra c to r . T h e  
m e th o d s  fo llo w e d  fo r  o b ta in in g  th e  fo u n d a t io n s  shall 
re st  g e n e r a lly  w ith  th e  C o n tra c to r , su b jec t  to  th e  ap­
p ro v a l o f  th e  E n g in e e r .

F lo o d -P r o o f  P a v in g . I f  sh o w n  o n  th e  d ra w in g , it 
sh a ll be p la ced  s ix  in ch es  b e lo w  th e  bed  o f  th e  stream  at 
th e  a b u tm en ts , f o l lo w in g  in  a  tru e  cu rv e  to  s ix  in ch es  be­
lo w  b ed  o f  s tre a m  in  th e  cen tre . I f  ro ck  o r  h a rd  pan  
fo u n d a t io n  o cc u r  in  su ch  fo r m  th a t th e y  m a y  be m ad e to  
p e r fo r m  th e  fu n c t io n s  o f  th e  f lo o d -p r o o f in g  p avem en t, 
th e  p a v em en t an d  t ie s  m a y  be o m itte d  b y  th e  C on tractor , 

2 0  p r o v id in g  th e  su r fa c e  o f  su ch  fo o t in g s  o f  rock  o r  hard  

p an  be in c lin e d  o r  step p ed  up  to  fo r m  a sk ew -b a ck .
C en ters. T h e  C o n tra c to r  sh a ll p r o v id e  th e  ce n ter in g  

fo r  th e  su p p o rt o f  th e  arch  o f  su ffic ien t s tr e n g th  to  h o ld  

th e  c o n cr e te  u n til f irm ly  se t. U p r ig h ts  m u st  be so  so lid ly  
fo u n d e d  th a t  th e y  w ill  n o t  g iv e  o r  se tt le  d u r in g  th e  co n ­
s tr u c t io n  o f  th e  w o rk .

F o r m s . A l l  fo r m s  c o m in g  in  c o n ta c t  w ith  th e  ex p o se d  
s u r fa c e s  sh a ll be so u n d , s tr a ig h t  p la n k in g , sm o o th ly  

oq p la n ed , a cc u r a te ly  m a tc h e d , so  th a t  th e  su r fa c e  o f  the  

c o n cr e te  w ill  n o t  sh o w  a n y  im p r e ss io n s  w h a te v e r , o n  the  
jo in ts ,  a n d  sh a ll be m a d e  n o n -a b so r b e n t b y  sa tu ra tion  

w ith  w a te r . S o a p  o r  p a ra fin e  m a y  be u se d  to  p rev en t ad ­
h ere n c e  o f  th e  c o n cr e te  to  th e  fo r m s . T h e y  m u st  be s u f ­
f ic ien tly  b ra ced  a n d  w ir e d  to  p r e v e n t  b u lg in g . A fte r
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co n c r e t in g  th e  sp a n d re ls , th e  c o p in g  fo r m s  m u st  a lw a y s  
be re a lig n ed , b e fo r e  c o n c r e t in g  th e  co p in g .

C orn ers. A ll  c o r n e rs  o f  a b u tm en ts , arch  r in g s , sp a n ­
drels, c o p in g s  an d  r a ilin g s  sh a ll be ro u n d ed  b y  m o u ld in g  
or tr o w e l, so  th a t  n o  sh arp  e d g e s  ap p ear in  th e  e x p o se d  
p laces to  be b rok en .

R e in fo r c e m e n t. R e in fo r c e m e n t  sh a ll be o f  o p en  
h earth  m ed iu m  stee l, o f  ro u n d  o r  a n y  w e ll k n o w n  ty p e  
o f  d e fo r m e d  bars. T h e y  sh a ll be fr e e  fr o m  p a in t, o il  o r  
sca les  b e fo r e  e m b ed d in g  in  th e  co n cre te , a n d  sh a ll be e m ­
b ed d ed  to  a  d ep th  o f  a t le a st  o n e  in ch . T h e  s iz e  an d  
sp a c in g  o f  ro d s  sh a ll be c lea r ly  sh o w n  o n  w o r k in g  p la n s  

to  be su b m itted , b y  C o n tra c to r , w h ic h  p la n s  w ill b eco m e  
a part o f  th e  co n tra c t.

A n y  fo r m  o f  p a te n t o r  o th e r  m e th o d  o f  p la c in g  m a y  

be u sed , bu t it  sh a ll be d e s ig n e d  o f  su ffic ien t n u m b er  an d  
size  to  ca rry  th e  lo a d in g s  a s  se t fo r th  in  th e se  sp ec ifica ­
tio n s .

C on crete . T h e  co n cr e te  sh a ll be co m p o se d  o f  tru e  
P o r tla n d  cem en t, c lean , sh arp  sa n d  a n d  b ro k en  sto n e .

C em en t. T h e  cem en t sh a ll be o f  g o o d  q u a lity  o f  P o r t ­
land  cem en t a n d  sh a ll h a v e  m et th e  req u ir em en ts  o f  th e  
S ta n d a rd  S p e c if ic a tio n s  fo r  ce m en t a s  a d o p ted  b y  th e  
A m e r ica n  S o c ie ty  fo r  T e s t in g  M a te r ia ls .

T h e  C o n tra c to r  sh a ll p r o v id e  a s to re  h o u se  a t th e  s ite  
o f  th e  w o r k  fo r  th e  p ro p er  s to r in g  a n d  p r o te c tio n  o f  th e  
cem en t.

W h e r e  p o ss ib le , it  sh a ll be d e liv e r e d  in  t im e  to  h a v e  a  
sam ple ta k en  an d  th e 'u su a l o n e  an d  se v en  d a y s ’ te s t  m a d e . 
A n y  cem en t w h ic h  m a y  b eco m e d a m a g e d  in  tr a n s it  o r  b y  
im p rop er care  in  s to r in g , w ill  be r e je c te d  b y  th e  E n g in e e r  

or h is  a u th o r iz e d  in sp ecto r , a n d  th e  C o n tra c to r  m u st  
p ro m p tly  re m o v e  su ch  r e je c te d  cem en t fr o m  th e  w o rk .

S to n e . S to n e  sh a ll be to u g h , c lea n  an d  h ard , an d  sh a ll 
n ot be la r g e r  in  d im e n s io n  th a n  1 i n c h e s  fo r  a ll fo u n -
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d a tio n s  a n d  a b u tm e n ts  up. to  sp r in g in g  lin e s , n o r  larger  

th a n  ¿4 in ch  a b o v e  sp r in g in g  lin e .
S a n d . S a n d  sh a ll be g o o d , sh arp , c lea n , co u rse  and  

fr e e  fr o m  d u st, lo a m , a sh e s , c la y , co a l, p er ish a b le  m atter  
o r  im p ro p er  su b sta n ce . C lea n  cru sh e r  sc r e e n in g s  m a y  be 

su b st itu te d  fo r  o n e  h a l f . t h e  v o lu m e  o f  sa n d  req u ired  in  

th e  m ix tu r e .
In sp e c t io n . A l l  m a te r ia ls  sh a ll be su b jec te d  to  in sp ec­

t io n  a n d  a p p r o v a l a c c o r d in g  to  th e se  p la n s  a n d  sp ecifica-  
"V t io n s , a n d  th e  E n g in e e r  sh a ll c o n tr o l a s  to  in terp reta tio n .

M ix in g .  M ix in g  o f  c o n cr e te  in  a  th o r o u g h  m a n n er  is 

th e  first r eq u irem en t fo r  s e c u r in g  g o o d  co n cr e te . I t  shall 
b e h a n d  o r  m a ch in e  m ix e d , o f  n o t  m o r e  th a n  o n e  cub ic  
y a rd  in  ea ch  b atch . I f  h a n d  m ix e d , th e  sa n d  a n d  cem en t  

sh a ll be m ix e d  to  an  e v e n  c o lo r  d ry , th e n  th e  s to n e  shall 
be a d d ed  a n d  th e  w h o le  a g g r e g a te  cu t a n d  tu rn ed  th ree  
t im e s , a d d in g  w h ile  tu r n in g  su ffic ien t w a te r  to  m a k e  the  

m a ss  w e t.
S to n e  C o n cre te . C o n cre te  fo r  a ll fo u n d a t io n s  up  to  

2 0  sp r in g in g  lin e  o f  a rc h e s  sh a ll be co m p o se d  o f  o n e  part o f  
cem en t, th r ee  p a rts  o f  sa n d , s ix  p a rts  o f  s to n e , n o t  larger  
th a n  w il l  p a ss  th r o u g h  a  1 *4 in ch  r in g . A l l  con crete  

a b o v e  sp r in g in g  lin e  o f  a rc h e s  sh a ll be co m p o se d  o f  one  
p a rt o f  c e m en t, tw o  p a rts  o f  sa n d  a n d  fo u r  p a rts  o f  

s to n e , n o t  la r g e r  th a n  w ill  p a ss  th r o u g h  a  ¿4 in ch  ring- 
A ll  q u a n tit ie s  a re  to  be m ea su re d  a cc u r a te ly  b y  v o lu m e  

lo o se .
P la c in g . D iv is io n s  o f  arch  r in g s  a re  to  be m a d e par- 

g g  a lle l w ith  arch  sp an , so  th a t th e  arch  sh a ll c o n s is t  o f  so lid  
m o n o lith ic  r in g s . D iv is io n s  o f  th e  g ir d e r s  o r  beam s, 
sh a ll be m a d e  tr a n sv e r se ly  a t th e  m id d le  o f  th e  g irder. 
D iv is io n s  o f  th e  sp a n d re l m a y  be m a d e  a b o v e  th e  sp rin g -  
in g s  o n ly . T h e  en d  o f  th e  arch  r in g  m u st  be co n creted  

m o n o lith ic a l ly  w ith  th e  sp a n d re l w ith  n o  jo in t  b etw een .
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In co n tin u o u s  sp a n d re ls , e x p a n s io n  jo in t s  m u st  be p ro ­

v id ed  o v er  sp r in g in g s .
S p a d in g . A ll  c o n cr e te  fa c in g  o n  w a lls  sh a ll be th o r ­

ou g h ly  sp a d ed  w h ile  p la c in g  th e  co n cr e te  so  th a t  n o  

h o n ey -co m b in g  w ill  ap p ear o n  th e  w o rk .
E x p a n s io n  J o in ts . E x p a n s io n  jo in ts  w ill  be p la ced  in  

the stru ctu re  w h e r e v e r  sh o w n  u p o n  th e  p la n s  a n d  sh a ll be  

carried  up  th r o u g h  th e  p arap er w a lls . A  b e v e led  v e r t i­
cal tim b er to  fo r m  a g r o o v e  sh a ll be a tta c h e d  to  th e  b u lk  
head an d  b e fo r e  th e  a d jo in in g  se c t io n  is  c o n stru c ted , th e  
bulk h ead  an d  v e r t ic a l t im b er  sh a ll be re m o v ed , a g a in s t  

w hich  su r fa c e  a n d  g r o o v e  th e re  sh a ll be p la ced  o n e  la y e r  
o f  h y d r ex  fe lt , a sb e s to s  c lo th  o r  h e a v y  p ap er e x te n d in g  
u n ifo rm ly  to  w ith in  o n e -h a lf  in ch  o f  th e  fa c e  o f  th e  fin ­
ished  su r fa ce . A f t e r  r e m o v in g  th e  fo r m s , th e  j o in t  sh a ll 
be n ea tly  f in ish ed  o n  th e  su r fa c e  w ith  a  tr o w e l.

S tr ik in g  C en ters. T h e  C o n tra c to r  sh a ll s tr ik e  c e n te r s  

at such  t im e  a s  h e  m a y  d eter m in e , a n d  a t h is  o w n  r isk , 
but n o t la ter  th a n  s ix t y  d a y s  a f te r  th e  co m p le t io n  o f  th e  
spandrels. 2 0

F in ish in g . T h e  fa ce  fo r m s  o f  sp a n d re ls  m u st  b e re ­
m oved  a s so o n  a s  p o ss ib le  a f te r  co n cr e te  h a s  ta k en  it s  in ­
itial set, an d  a ll th e  p o in t in g  d o n e  w h ile  th e  c o n cr e te  is  

green. T h e  w a lls  w ill  th e n  be w a sh e d  w ith  a  th in  m ix tu r e  
o f  on e part c em en t an d  twTo p a rts  o f  sa n d  u n til th e  h o le s  
are th o r o u g h ly  c lo se . T h is  w a sh  w ill be a llo w e d  to  se t  
over n ig h t an d  th e  n e x t  d a y  th e  w a lls  m u st  be g o n e  o v e r  
w ith  a sm o o th in g  s to n e  a n d  c lea n  w a te r  u n til u n e v en  
parts an d  fo rm  m a rk s a re  rem o v ed . T h e  w a ll m u st  th e n  gQ 

be w a sh ed  w ith  c lea r  w a te r  a n d  b ru sh ed  to  r e m o v e  th e  
film o f  su r fa ce  cem en t.

D ra in s. A ll  su r fa c e  e x p o se d  to  th e  e le m e n ts  sh a ll be  
so d es ig n ed  a s  to  d ra in  w a te r  to  o u tle ts .

R a ilin g s . M o n o lith ic  ra ilin g s , i f  sh o w n , sh a ll be er e c t­
ed a fte r  s tr ik in g  c e n te r s  o n  sp an s.
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S id e -W a lk s  an d  P a v in g . S ix  fo o t  w a lls  w ith  curb  and  

e ig h te e n  in ch  g u tte r  o n  ea ch  s id e  o f  b r id g e , a s  sh o w n  on  

g en er a l p lan .
W a lk s  to  h a v e  a  tw e lv e  in ch  p o r o u s  fo u n d a tio n , five 

in ch  b ase , b a se  to  h a v e  o n e  in ch  w e a r in g  su r fa ce . B ase  
to  be co m p o se d  o f  o n e  p art o f  P o r t la n d  C em en t, tw o  

p a r ts  o f  sa n d  an d  five  p a rts  o f  %  in ch  sto n e .
S lo p e  to  be th e  sa m e a s  th e  p a v in g .
P a v in g  sh a ll c o n s is t  o f  e ig h t  in ch es  o f  w a te r  bound  

10  • »
m a ca d a m , w h ic h  sh a ll be c o n s tr u c te d  a c c o r d in g  to  the
S ta n d a r d  S p e c if ic a tio n s  o f  th e  O ffice  o f  P u b lic  R oad s,
S ta te  o f  N e w  J e r se y , w h ic h  in c lu d es  r o l l in g  w ith  a  T en
( 1 0 )  T o n  S te a m  M a c a d a m  ro ller .

E a r th  F il l in g . E a r th  f illin g  w ill  be m a d e  b y  th e  C on­
tr a c to r  a n d  m u st  b e sfig u red  in  th e  b id  a s  p a rt o f  th e  stru c­
tu r e  co m p lete .

T h e  sp ace  b e tw e en  th e  sp a n d re l w a lls  sh a ll be filled  
w ith  su ita b le  m a te r ia l a n d  be th o r o u g h ly  co m p a cted  by  
ra m m in g , s a tu r a tin g  w ith  w a te r  o r  w ith  p ro p er  e ffec tiv e  

2 0  m ea n s, a n d  f in ish e d  o v e r  th e  a rch  to  p ro p er  g ra d e  o f  ap­
p ro a ch es . F i l l in g  w ith  fr o z e n  m a te r ia l, w ill  n o t  be per­
m itte d . I t  is  im p o r ta n t th a t  th e  f ill in g  be p laced  w ith  
care , g r a d u a lly  an d  u n ifo r m ly , fr o m  b o th  s id e s  o f  crow n  

o f  arch , so  th a t  n o  ec ce n tr ic  a p p lica tio n  o f  lea d  w ill re­
su lt.

N a m e  P la te . A  su ita b le  u n o b tr u s iv e  ta b le t, sa t is fa c ­
to r y  to  th e  E n g in e e r , sh a ll be prepared, fo r  th e  B r id g e  by  
th e  C o n tra c to r  an d  p la ced  w h e r e  d ire c ted  b y  th e  E n -  

3 0  g in ee r .
F in a l C lea r in g . A f t e r  th e  co m p le t io n  o f  th e  w ork , 

th e  C o n tra c to r  sh a ll r e m o v e  a ll ru b b ish  a n d  o b stru c tio n s  

h e h a s  p la ced  in  th e  stre a m  to  th e  fu ll w id th  o f  th e  w a ter ­
w a y  o f  th e  arch , rep la ce  a ll fe n c e s  a n d  p u t p ro p erty  used , 
in  a s  g o o d  c o n d it io n  a s  b e fo r e  th e  w o r k  started .

C o m p le tio n . E a c h  b id d er  sh a ll s p e c ify  in  h is  b id  a
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date b e fo r e  w h ic h  h e  w il l  co m p le te  th e  p ro p o sed  w o rk  
and fa ilu re  to  d o  so  w ill  ren d er  h is  b id  in fo r m a l. In  ca se  
o f  fa ilu re  to  co m p le te  th e  co n tra c t  b e fo r e  th e  d a te  n a m ed , 
the C o u n ty  o f  B u r lin g to n  sh a ll be en t it le d  to  liq u id a ted  

d am ages in  th e  su m  o f  T w e n ty  D o lla r s  p er  d a y  o f  d e la y  

in com p letio n .
E n g in ee r . W h e n e v e r  th e  w o r d  “ E n g in e e r ” o cc u r s  in  

these sp ec ifica tio n s , it  is  in te n d ed  to  m ea n  th e  C o u n ty  
E n g in ee r  o f  B u r lin g to n  C o u n ty , N e w  J e r se y . ,

S u its  an d  C la im s. T h e  C o n tra c to r  w ill  be req u ired  to  
g iv e  se cu r ity  in  fo r m  to  be a p p r o v ed  b y  th e  C o u n ty  S o lic ­
itor to  p ro tec t th e  C o u n ty  o f  B u r lin g to n , o r  its  re p r esen t­
a tives fro m  all a c t io n s  b ro u g h t a g a in s t  th e m , o n  a cco u n t  
o f  a n y  p a te n ts  w h ic h  m a y  b e u sed  in  th e  w o rk , o r  im ­
p lied  in  th e  p la n s  o r  sp ec ifica tio n s .

C ertified  C heck . B id s  sh a ll be a cc o m p a n ied  b y  a  c e r t­
ified ch eck  in  a  su m  eq u a l to  te n  p er  cen t, o f  th e  to ta l  
am oun t o f  th e  b id , p a y a b le  to  th e  o rd er  o f  H . E . D u b e ll, 
D irector , to  in su r e  e x e c u t io n  o f  th e  co n tra c t. T h is  ch eck  
w ill be re tu rn ed  to  h im  im m e d ia te ly  u p o n  r e je c t io n  o f  h is  2 0  
bid o r  u p o n  h is  e n te r in g  in to  w r it te n  c o n tra c t  a n d  th e  
filing o f  h is  b o n d  in  a p p r o v ed  a m o u n t, w ith  a p p r o v ed  

secu r itie s  fo r  th e  fa ith fu l  p e r fo r m a n c e  o f  h is  co n tra c t.
In str u c tio n  to  B id d er . T h e  b id d er  sh a ll fu r n is h  c o m ­

plete d eta il d r a w in g s  w ith o u t  e x tr a  c o s t, sa id  d r a w in g s  
m ay be o f  a n y  p a ten t o r  o th e r  m e th o d  o f  r e in fo r c e m e n t ,  
and m u st sh o w  a ll s iz e s  an d  sp a c in g  o f  r e in fo r c in g  m a te ­
rial, to g e th e r  w ith  th e  th ic k n e ss  o f  th e  arch  r in g  a t c r o w n  

and o f  a b u tm en ts  a n d  p ier s  o f  fo u n d a t io n s  lin e , a ll fig -  
ured w ith  a n d  g o v e r n e d  b y  th e  lo a d in g s  a s  se t  fo r th  b y  
these sp ec ifica tio n s  a n d  m u st  c o n fo r m  to  a ll o th e r  m e a s ­
u rem ents an d  re q u ir em en ts  a s  se t  fo r th  o n  p lan .

R esp o n s ib ility  fo r  A c c u r a c y . T h e  a p p r o v a l o f  th e  E n ­
g in eer sh a ll in  n o  w a y  r e lie v e  th e  C o n tra c to r  fr o m  re ­
sp o n sib ility  fo r  th e  a ccu ra te  an d  c o m p le te  e x e c u t io n  o f
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th e  w o rk , a n d  fo r  th e  c o r r e c tn e ss  o f  a ll d e ta il d raw in gs. 
T h e  d r a w in g s  a n d  sp ec ifica tio n s  a re  in te n d ed  to  include  
w h a te v e r  is  n e c e s sa r y  to  ren d er  th e  w o r k  co m p lete , and  

a n y  n e c e s sa r y  d e ta ils  th a t  m a y  h a v e  b een  o m itte d  shall 
be e x e c u te d  b y  th e  C o n tra c to r  w ith o u t  e x tr a  co s t  to  the  

C o u n ty .
B id s . B id s  w il l  be re ce iv e d  u n d er  th e se  sp ec ifica tion s  

a s  f o l l o w s : F o r  fu r n is h in g  a ll m a te r ia l an d  la b o r  n eces­
sa r y  to  d e s ig n  a n d  co n str u c t  a  r e in fo r c e d  co n cre te  arch  

i n ’7 °
b r id g e , o v e r  A ss is c u n k  C reek , a t B r o a d  S tr e e t , B u r lin g ­
to n , B u r lin g to n  C o u n ty , N e w  J e r se y , in  s tr ic t  co n fo r m ity  

w ith  p la n s  an d  sp ec ifica tio n s , th e  su m  o f  

sa id  p r ice  to  in c lu d e  e v e r y th in g .
B o n d . T h e  C o n tra c to r  m u st  in sp e c t  th e  s ite  o f  the  

b r id g e  to g e th e r  w ith  p la n s  an d  sp ec ifica tio n s  an d  by sub­
m it t in g  a  b id , h e  sh a ll s ig n i f y  h is  a p p r o v a l o f  them . 
I f  a w a r d e d  th e  c o n tra c t, h e  sh a ll fu r n ish  a  b on d  to  be 
a p p r o v ed  b y  B u d d  M . R ig g ,  S o lic i to r  o f  th e  B o a rd  o f  
C h o se n  F r e e h o ld e r s  o f  th e  C o u n ty  o f  B u r lin g to n , in  an  

2 0  a m o u n t eq u a l to  th e  C o n tra c t, fo r  th e  fa ith fu l  p er fo rm ­
a n ce  o f  th e  w o rk , -which b o n d  w il l  rem a in  in  fo rce  and  

e ffe c t , a n d  be h e ld  a s  a  g u a r a n te e  th a t  th e  w o rk  so  
er ec te d  w ill  re m a in  s a fe  a n d  so u n d  fr o m  d e fe c ts  o f  
d e s ig n , w o r k m a n sh ip  o r  m a te r ia l fo r  o n e  y e a r  fro m  date  

o f  co n tra c t. S h o u ld  th e  C o n tra c to r  fa il  o r  n eg lec t to  
d o  th e  w o r k  a s  sp ec ified , a f te r  th e  n o tic e  h a s  b een  g iven  
h im  o f  su ch  fa ilure* th e  E n g in e e r  re se r v e s  th e  r ig h t to  
ta k e  th e  w o r k  o u t o f  h is  h a n d s , h a v e  it  p ro p er ly  done  

a n d  ch a r g e  h im  w ith  th e  c o s t  th e r e o f .
^  T h e  C o n tra c to r  w ill  n o t  be a llo w e d  to  ta k e  a d v an tage  

o f  a n y  erro r  o r  o m is s io n  in  th e se  sp ec ifica tio n s , a s fu ll 
in s tr u c t io n s  w ill  a lw a y s  be g iv e n , sh o u ld  su ch  error  or  
o m is s io n  be d isco v e re d .

P a y m e n ts . P a y m e n ts  to  be m a d e  o n  certifica tes  o f  
th e  E n g in e e r , E ig h ty  p er  cen t. ( 8 0 % )  a s  th e  w o rk  pro-
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gresses. T w e n ty  p er  cen t. ( 2 0 % )  o n  fin a l a ccep ta n ce  
and ap prova l in  w r it in g  o f  th e  E n g in e e r  a n d  B o a r d  o f  
C hosen F r e e h o ld e r s , p a y m e n ts  to  be m a d e  a t th e  re g u la r  
jneeting o f  th e  B o a r d  o f  C h o sen  F r e e h o ld e r s , C o u n ty  o f  

B u rlington .
T h e  B o a r d  o f  C h o se n  F r e e h o ld e r s  r e se r v e s  th e  r ig h t  

to reject a n y  o r  a ll b id s.

E X H I B I T  P .  3.

Mr. P . A . H e n n e s s y ,
B u r lin g to n , N . J.

D ear S i r :—
R ecord  o f  te s t  p ile ,
Weight of hammer, 2175 lbs.
P en etra tio n , 18  fee t.
P en etra tio n  u n d er  la s t  2 0  b lo w s , in ch  p er  b lo w .
F a ll o f  h a m m er , 2 2  fe e t . 2 0
Y o u  h a v e  m y  a p p r o v a l to  d r iv e  14  in ch  p ile s  n o t  le s s  

than 2 fee t  6  in ch es  o r  m o r e  th a n  3 fe e t  c e n te r  to  cen ter . 
P iles to  be d r iv en  u n d er  m y  su p e rv is io n .

Y o u r s  tru ly ,
J a m es  L o g a n .

E X H I B I T  P .  4.

April nth , 1913.
Mr. James Logan,

Mount Holly, New Jersey.
D ear S ir  :

I am in receipt of your communication dated March
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2 0 th , 1 9 1 3 , a n d  in  rep ly  w o u ld  s ta te  th a t  I a m  unable to 
a g r e e  w ith  y o u r  in te r p r e ta t io n  o f  m y  co n tra c t fo r  the 
P ea r l S tr e e t  A r c h  B r id g e , in  so  fa r  a s  y o u  c la im  th at the  
sa m e p r o v id e s  th a t  I m u st, w ith o u t  e x tr a  com p en sation , 
p r o v id e  su ita b le  fo u n d a t io n s  fo r  th is  b r id g e , or, in  other  
w o r d s , su ch  fo u n d a t io n s  a s  it  n o w  a p p ea rs  w ill  h ave to  
be p r o v id e d  b e fo r e  th e  w o r k  m a y  be p ro p er ly  done.

Y o u  w ill  n o te  th a t  u n d er  th e  ter m s o f  sa id  con tract I 
am  o n ly  to  fu r n ish  m a te r ia ls  a n d  la b o r  fo r  th e  sam e in 
a cc o rd a n c e  w ith  th e  p la n s  a n d  sp ec ifica tio n s  attached  
t h e r e t o ; fu r th e r  u p o n  th e  sa id  p la n s  c e r ta in  lin e s  are pro­
v id e d  a s  to  th e  d ep th  o f  th e  e x c a v a t io n  fo r  th e  fou n d a­
t io n  o f  th e  a b u tm en ts , a n d  th a t th e  w o r k  a s  p ro v id ed  also  
in  th e  b id , is  to  be d o n e  in  s tr ic t  c o n fo r m ity  w ith  the 
sa id  p la n s  an d  sp ec ifica tio n s , b u t n e ith e r  in  sa id  contract 
o r  sp e c ifica tio n s  n o r  u p o n  th e  p la n , w h ic h  fo r m s  a  part 
th e r e o f ,  is  a n y  p r o v is io n  m a d e  fo r  p il in g  b en eath  sa ;d 
a b u tm e n ts , n o r  is  a n y  d e s ig n a t io n  fo r  su ch  ch aracter o f  
w o r k  e x h ib ite d  u p o n  sa id  p lan s.

2 0  In  v ie w  o f  th e  fo r e g o in g , I am  co m p elled  to  protest 
a g a in s t  d o in g  a n y  w o r k  o f  p il in g  u p o n  th e  g ro u n d s that 

th e  sa m e  is  n o t  p r o v id e d  n o r  ca lled  fo r  b y  sa id  contract, 
p la n s  o r  sp ec ifica tio n s , b u t is  a b so lu te ly  e x tr a  w o rk  for  

w h ic h  c o m p e n sa tio n  m u st  be m a d e  to  m e  fo r  th e  d oing  
th e r e o f .

A s  th is  m a tter  is  e x tr e m e ly  im p o r ta n t I w o u ld  respect­
fu lly  a sk  th a t  y o u  p ro ce ed  to w a r d  th e  a d ju s tm e n t  th ereo f  
a t y o u r  e a r lie s t  p o ss ib le  c o n v e n ie n c e , so  th a t  th e  w ork  
p r o v id e d  b y  th e  c o n tra c t  m a y  be ca r r ied  fo r w a r d  to  com - 

^  p le t io n  w ith in  th e  t im e  l im ite d  th e r e fo r .
A w a it in g  y o u r  e a r ly  rep ly , I am ,

V e r y  r e sp e c tfu lly  y o u rs ,
P . A . H e n n e ssy
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E X H I B I T  P .  5

B u r lin g to n , N e w  J er se y .
A p r il 19 th , 1 9 1 3 .

Mr. Jam es L o g a n ,
C o u n ty  E n g in e e r , M o u n t H o lly ,  N e w  J er se y .

D ear S i r :
O n A p r il 1 i t h ,  I w r o te  y o u  a  le tte r  in  r e fe r e n c e  to  su p ­

plem ental w o rk  in  c o n n e c t io n  w ith  th e  P e a r l S tr e e t  

bridge con tract. B u t  up  to  th is  t im e  I h a v e  h a d  n o  rep ly . 
K ind ly  g iv e  th is  m a tte r  y o u r  a tte n t io n  a s  s o o n  a s  c o n ­

venient.
P u rsu an t to  th e  c o n tra c t  an d  o u r  c o n v e r sa t io n  I w ish  

to call y o u r  a tte n t io n  to  m y  m o n th ly  e s tim a te .
A s  y o u  a re  a w a r e  th e  e x c a v a t io n  fo r  th e  sm a ll a b u t­

m ent h as b een  co m p le ted  fo r  so m etim e .
D o  y o u  a llo w  fo r  m a te r ia l o n  th e  s ite , a n d  d o  y o u  w ish  

m y co -o p era tio n  in  m a k in g  o u t th e  lis t  fo r  u n it  p r ic e s  ? 
H o p in g  fo r  a n  e a r ly  rep ly , I am ,

Y o u r  v e r y  r e sp e c tfu lly  20
P . A . H e n n e ss y .

E X H I B I T  P .  6

A p r il 2 4 , 1 9 1 3 .
P . A . P len n essy , E sq .,

B u r lin g to n , N . J .
D ear S i r :—

T h e rep ly  to  y o u r  le tte r s  o f  th e  n t h  a n d  19 th  in st. ca n  
be fou n d  in  m y  le tter s  to  y o u  d a ted  M a rch  1 7 th  an d  
20th.

A t y o u r  c o n v e n ie n c e  p lea se  c o n fe r  w ith  m e  re la t iv e
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to  a u n it  p r ice  fo r  th e  e x c a v a t io n  y o u  h a v e  m ade. K indly  

to  th is  b e fo r e  M a y  th e  first.
Y o u r  tru ly ,

J a m e s  L o g a n .

E X H I B I T  P .  7 .

B u r lin g to n , N e w  J ersey .
M a y  9 th , 1 9 1 3 .

D e a r  S ir ,
A s  y o u  a re  a w a r e  th e  w o r k  o n  P e a r l S tr e e t  bridge is 

b e in g  h e ld  up  th r o u g h  th is  q u e s tio n  o f  p ilin g , y ou  are 

a lso  a w a r e  th a t th ere  a re  n o  p la n s  o r  sp ec ifica tio n s  cover­
in g  p ilin g .

N o w  th is  m a tter  m a y  be g r e a t ly  s im p lified  i f  you  w ill 
k in d ly  g iv e  m e fu ll in s tr u c t io n s  in  w r it in g  a s  to  the re­
q u ir em en ts  :— th e  s iz e  o f  p il in g  a t b u tt an d  a t top , w heth- 

2 0  er  p ee led  o r  u n p ee led , w h e th e r  y o u  w a n t  th e  p iles  a ll ver­
t ic a l o r  p art in c lin e d  to  ta k e  th e  h o r iz o n ta l th ru st o f  the 
a rch , i f  y o u  req u ire  a n y  in c lin e d , s ta te  h o w  m an y  and  
w h a t in c lin a t io n , th e  le a s t  p e n e tr a t io n  o f  la st b low  o f  
h a m m er , w ith  a  d ia g ra m  s h o w in g  th e  sp a c in g .

In  o th e r  w o r d s , I a sk  fo r  c o m p le te  in stru ctio n s  and  
sp e c ifica tio n s  o n  p il in g  a c c o m p a n ied  b y  a  w r itten  order  

to  d o  th e  w o r k  req u ired .
V e r y  r e sp e c tfu lly ,

P . A . H e n n e ss y ,30 JC o n tra cto r . '
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E X H I B I T  P .  8.

B u r lin g to n , N e w  J er se y .
M a y  3 1 s t , 191 3 .

T o  the H o n o r a b le  B o a r d  o f  
C h osen  F r e e h o ld e r s ,

B u r lin g to n  C o u n ty , N . J.

G en tle m e n :
I d esire  to  ca ll y o u r  a tte n t io n  to  w h a t  a p p ea rs  to  m e  a s  

a so m ew h a t a rb itra ry  an d  u n r ea so n a b le  a c t io n  o f  y o u r  
engineer, M r. J a m e s  L o g a n  re sp ec tin g  m y  c o n tra c t  fo r  

the P ea r l .S treet a rch  b r id g e  a t B u r lin g to n , N e w  J ersey .
B rie fly  u n d er  sa id  c o n tra c t  p la n s  an d  sp ec ifica tio n s  n o ­

th in g  w a s  sta te d  a b o u t o r  p ro v id ed  fo r  a  p ile  fo u n d a t io n  

under th e  a b u tm e n ts  o f  th is  b r id g e . U n d e r  th e se  c ir ­
cu m stan ces it  se e m s  to  be so m e w h a t  u n r ea so n a b le  c o n ­
sid er in g  th a t m y  c o n tra c t  r e q u ires  o n ly  th e  fu r n is h in g  o f  

labor an d  m a te r ia ls  in  a cc o rd a n c e  w ith  th e  sa id  c o n tra c t  
plans an d  sp ec ifica tio n s , to  n o w  a tte m p t to  co m p el m e  to  
do the p ilin g  o r  a n y  o th e r  w o r k  n o t  c o n tem p la te d  a n d  n o t  2 0  

called fo r  in  th e  sa id  co n tra c t. I f  it  n o w  se em s n e c e s ­
sary to  y o u  to  d r iv e  p ilin g , I a sk  th a t y o u  g iv e  m e  a  su p ­
p lem ental co n tra c t  o r  a g r e e m e n t , s p e c ify in g  w h a t  a d ­
d itional w o rk  n o t  c o n tem p la te d  in  m y  co n tra c t, is  to  be  
done an d  th e  c o m p e n sa tio n  th e r e fo r , u n le ss  th e  C o u n ty  

w ish es to  d r iv e  th e  p il in g  i t s e l f ,  g iv in g  m e  a  s a f e  b o tto m  
upon w h ich  to  p la ce  th e  s tru c tu r e  in  a cc o rd a n c e  w ith  m y  

plans, sp ec ifica tio n s  a n d  co n tra c t. I am  so r ry  to  h a v e  to  
state to  y o u  th a t u n le ss  su ch  an  a g r e e m e n t  is  m a d e  o r  th e  g g 
p ilin g  is  d r iv en  b y  th e  C o u n ty , I w ill  be fo r c e d  to  r e fu s e  
to  con tin u e th e  w o rk .

W h en  e n te r in g  th e  co n tra c t  I w a s  fin a n c ia lly  p rep ared  
to  carry  on  th e  w o r k  u n d er  th e  te r m s  m e n tio n e d  th e re in  

but not w ith s ta n d in g  th a t I h a v e  w r it te n  to  th e  en g in e e r ,  
requ estin g  an  e s t im a te  fo r  w o r k  d o n e  o r  ce r tif ic a te  en -
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20

t i t l in g  m e  to  p a y m e n t fo r  w o r k  d o n e . I h a v e  n o t re­
c e iv e d  sa m e to  d a te .

T h e  en t ir e  e x c a v a t io n  fo r  o n e  a b u tm e n t h a s  b een  com ­
p le ted  s in ce  M a r c h ;  th e  en t ir e  r e in fo r c in g  s tee l h a s been  

d e liv e r e d  a t th e  b r id g e  s ite  a s  a lso  tw o  h u n d red  barrels  
o f  c em en t, o n e  h u n d r ed  cu b ic  y a r d s  o f  sa n d , an d  con ­
s id er a b le  cr u sh e d  s to n e  fo r  th e  co n cr e te , u p on  all o f  
w h ic h  I h a v e  b een  en t it le d  u n d er  th e  co n tra c t  to  a p ay­
m en t o f  8 0  p er  cen t, lo n g  s in ce  d ue.

I am  e n c lo s in g  h e r e w ith  c o p ie s  o f  a ll co m m u n ica tio n s , 
b e tw e e n  th e  E n g in e e r  a n d  m y s e lf ,  r e sp e c tin g  th is  w ork.

I f  y o u  d es ir e  a n y  fu r th e r  in fo r m a t io n  r e g a r d in g  these  

m a tter s , b e fo r e  g iv in g  m e  r e lie f  I w o u ld  be g la d  to  have  
m y  E n g in e e r s  a n d  N e w  Y o r k  C o u n se l m ee t y o u  in  con ­
fer e n c e  in  th e  e x p e c ta tio n  o f  b r in g in g  th e se  m a tter s  to  a 
sp ee d y  a d ju s tm e n t  a n d  in  a n tic p a t io n  I h a v e  arranged  
w ith  m y  E n g in e e r s  a n d  C o u n se l to  m e e t  y o u  o n  S a tu r­
d a y  n e x t  th e  7 th , in s t , a n d  h o p e  th is  d a te  m a y  be con ­
v e n ie n t  to  y o u .

• I w o u ld , h o w e v e r , th a n k  y o u  to  ta k e  th is  m a tter  up 
fo r  im m e d ia te  a t te n t io n  so  th a t  n o  fu r th e r  in ju stic e  be 

d o n e  m e  o r  g r e a te r  fin a n c ia l lo s t  is  o c c a s io n e d  on  th is  
w o rk .

R e s p e c t fu lly  su b m itte d
P . A . H e n n e ss y .

E X H I B I T  P .  9 .

M o u n t H o lly ,  N ,  J ., J u n e  3 , 1913 . 
M r. P . A . H e n n e s s y ,

B u r lin g to n , N . J.
D e a r  S ir :

Y o u r  le tte r  o f  3 1 s t  u lt. w a s  read  a t a  m e e t in g  o f  the  
B o a r d  o f  C h o se n  F r e e h o ld e r s  to -d a y , a n d  I w a s  in struct-
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ed to  a d v ise  y o u  th a t th e  B o a r d  w o u ld  m e e t  a n d  y o u  an d  
you r e n g in ee r  a n d  a tto r n e y s  a t th e  C o u r t H o u s e ,  M o u n t  
H o lly , N . J-, o n  M o n d a y , J u n e  9 th  a t 2  o ’c lo ck  in  th e  
a ftern oon . K in d ly  a d v ise  m e  a t o n ce  i f  th is  d a te  w ill  be  

agreeab le to  y o u , a s  I m u st n o t i f y  th e  m em b e rs  o f  sa m e.
Y o u r s  v e r y  tru ly ,

H a r r y  H a w k in s , Jr .,
C lerk .

10

B u r lin g to n , N . J.

J u n e  5, 1 9 1 3 .

Mr. H a r r y  H a w k in s , Jr.,
D ear S i r :—

In rep ly  to  y o u r  le tte r  o f  3 rd  in st ., I r e g re t  to  s ta te  th a t  

I am  u nab le to  h a v e  m y  e n g in e e r s  an d  a tto r n e y  o n  M o n ­
day, Ju n e 9 . I v e r y  m u ch  d es ir e  th is  m ee tin g .

D o  I u n d ersta n d  co r r e c t ly  th a t  D r . L e ja m b r e ’s r e so lu ­
tion  w a s  in te n d ed  to  h a v e  m e  ap p ear b e fo r e  th e  B o a r d  
n ext M o n d a y  a t 2 o ’c lo ck  a n d  sh o w  ca u se  w h y  th is  c o n -  2 0  

tract is n o t b e in g  co m p le ted  in  a  s a t is fa c to r y  m a n n er .
Y o u r  R e sp e c tfu lly ,

P . A . H e n n e s s y .

E X H I B I T  P .  10.

B u r lin g to n , N . J.
J u n e  9 th , 1 9 1 3 . 3 0

H on orab le  M e m b e rs  o f  th e  B o a r d  o f  
C h osen  F r e e h o ld e r s ;

S irs :—

U n d er  th e  p r e v io u s  B o a r d  o f  F r e e h o ld e r s , I h a v e  g o n e  
to con sid erab le  e x p e n se , in  t im e , an d  in  m o n e y , g e t t in g  

plans p rep ared  fo r  th e se  b r id g es .
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A ll  th is  I a ssu r e  y o u , g e n t le m e n ,I  h a v e  d o n e  in  good  
fa ith .

N o w , th e se  p la n s  w e r e  in  p o sse s s io n  o f  th is  B o a rd  for  
m q n y  d a y s  b e fo r e  th e y  ca lled  u p o n  m e  to  h a v e  th e  con­
tr a c ts  e x e cu ted .

In a sm u ch  a s  th e y  h a d  a m p le  t im e  to  see  th a t  p ilin g  w as  
n o t sh o w n  o n  m y  p la n s , o r  m e n tio n e d  in  m y  b id , o r  in  the  
sp ec ifica tio n s , d o e s  it  n o t  seem  a tr if le  u n fa ir  to  ask  m e to  
d o  th is  w o r k  w ith o u t  e x tr a  c o m p en sa tio n .

G en tlem en , I a sk  y o u  to  g iv e  th is  d u e co n sid era tio n  
a n d  d ec id e , ju s t ly , b e tw e en  m y s e lf  a n d  th e  C o u n ty  o f  
B u r lin g to n .

Y o u r s  v e r y  tru ly ,
P . A . H e n n e ss y .

E X H I B I T  P .  i i .

B u r lin g to n , N e w  J ersey ,
2 0  J u ly  3 1 s t , 1913 .

T o  th e  H o n o r a b le  B o a r d  o f  

C h o sen  F r e e h o ld e r s ,
B u r lin g to n  C o u n ty , N . J.

Gentlemen:
I ca n  a ssu r e  y o u  th a t I d id  n o t  en te r  in to  m y  contract 

fo r  th e  p u r p o se  o f  lit ig a t io n , bu t to  b u ild  y o u r  b rid ges.
I f ,  th e r e fo r e , th e  fo r e g o n e  e x p la n a tio n s  an d  requests  

d o  n o t m ee t w ith  y o u r  fa v o r , I am  w il l in g  to  w ith d raw  

30 ^ro m  t r a c t s ,  i f  y o u  w ill  a s su m e  c o n tro l o f  the  
m o n e y  e x p e n d e d  fo r  la b o r  p e r fo r m e d , an d  m a ter ia ls  fu r­
n ish e d , a n d  in co r p o r a te  a  p r o v is io n  in  th e  n e x t  b id s and  
c o n tra c ts , ta k in g  ca re  o f  th is  lab or  a n d  m a ter ia l, p ro v id ­
ed  y o u  w ill a g r e e  to  r e -a d v e r t ise  th e  b o th  b r id g es , adopt-  
in g  th e  p la n s  I h a v e  su b m itte d  an d  a s su m in g  paym ent  
th e r e fo r e  u n d er  ter m s s a t is fa c to r y  to  th e  C o n cre te -S tee l
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E n g in e e r in g  C o m p a n y . I sh a ll th e re b y  sa cr ifice  a ll e x ­
p en ses d u e  to  c o l le c t in g  p lan t, lo s s  o f  t im e , a n d  o th e r  
m isce lla n eo u s o v e r h e a d  ch a rg e s . Y o u  w ill  a lso  fu r th er  

agre to  g iv e  m e  an  ev e n  ch a n ce  w ith  o th e r  b id d ers.
N o w  g en tlem en , i f  th is  fo r m  o f  co m p r o m ise  d o e s  n o t  

seem  to  d o  ju s t ic e  to  y o u r  co u n ty , I r e sp e c tfu lly  s u g g e s t  
the u n d o u b te d ly  fa ir  a n d  m o d e rn  m ea n s  o f  a r b itra tio n  o f  

the sp ec ifica tio n s . Y o u r  h o n o r a b le  b o d y , o r  y o u r  e n ­
g in eer  s e le c tin g  o n e  c o m p eten t e n g in e e r  a n d  m y s e lf  se -  

le c tin g  on e , th e se  tw o  to  se lec t  a  th ir d  m a n , a ll to  be n o n ­
resid en ts  o f  th e  S ta te . In  o rd er  to  a v o id  a  le g a l ta n g le ,
I sh all ab id e  b y  a  d e c is io n  o n  th e se  lin e s , e v e n  to  d r iv in g  

.th e  p ilin g  w ith o u t  co m p en sa tio n .
H o p in g  th is  w ill  m e e t  w ith  y o u r  a p p ro v a l a n d  th a t th e  

P ea r l S tr e e t  b r id g e  w ill y e t  be f in ish e d  th is  se a so n , I re ­
m ain

V e r y  tr u ly  y o u rs ,
P . A . H e n n e ss y .

_____ 20

E X H I B I T  P .  12.

A u g u s t  3 1 , 1 9 1 4 .
T o  th e  P lo n o ra b le  B o a r d  

o f  C h o sen  F r e e h o ld e r s ,
B u r lin g to n , N . J.

Gentlemen :
In  th e  m a tter  o f  m y  B r o a d  S tr . B r id g e  co n tra c t, I 

d esire to  d o  th is  w o rk  th e  p resen t se a so n  w h ile  m y  p la n t  
is  o n  h and .

T r u s t in g  th a t y o u  w ill  a d v ise  m e  a f te r  y o u r  n e x t  
m eetin g  I rem a in

Y o u r s  tru ly ,
P . A . P le n n e ssy .
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E X H I B I T  P .  13.

B u r lin g to n , N . J ., F eb . 9 , 1915 .
M r. J a m e s  L o g a n ,

C o u n ty  E n g in e e r ,
M t. H o lly ,  N . J.

D e a r  S i r :—
N o tw ith s ta n d in g  th e  fa c t  th a t  y o u  to ld  m e  in  yo u r  

office  la s t  O ct. y o u  w o u ld  n e v e r  n o t i f y  m e  to  b eg in  w ork  

' o n  th e  B r o a d  S t. c o n tra c t  I ta k e  th is  o p p o r tu n ity  to  sh o w  
th a t  I a m  s t i l l 'w i l l in g  to  p ro ce ed  w ith  th is  w o rk , and  
s u g g e s t  th a t  I s ta r t  a t o n ce  to  se t  up  eq u ip m en t an d  re­
m o v e  th e  o ld  s tru ctu re .

K in d ly  a d v ise  i f  th is  m e e ts  w ith  y o u r  a p p ro v a l or  
o th e r w is e  w h a t  y o u r  in te n t io n s  m a y  be in  reg a rd  to  th is  

co n tra c t  w h ic h  w a s  s ig n e d  D ec . 18 th , 1 9 1 2 .
I am  r e m a in in g  in  B u r lin g to n  w ith  m y  eq u ip m en t in  

a n tic ip a tio n  o f  c a r r y in g  o u t th is  co n tra c t.
Y o u r s  v e r y  tru ly ,

20 P . A . H e n n e ss y .

E X H I B I T  P .  14.

B u r lin g to n , N . J ., F eb . 16, 1915-
M r. J a m e s  L o g a n ,

~Mt. H o lly ,  N . J .
D e a r  S i r i ­

n g  O n  th e  8  in s ta n t  I w r o te  y o u  in  r e fe r e n c e  to  th e  B ro a d  
st. co n tra c t.

T o  th is  d a te  I h a v e  h ad  n o  rep ly .
I a m  a n x io u s  to  k n o w  d e c id e d ly  i f  y o u  w ill n o t  n o t ify  

m e to  s ta r t  th is  c o n tra c t  an d  w h a t  y o u r  re a so n s  are fo r  
n o t  a llo w in g  m e  to  p ro ce ed  w ith  th is  w o r k  a t on ce .

I b e lie v e  it  w a s  th e  in te n t io n  o f  th e  a g r e e m e n t  to  h ave

/
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the co n tra c t co m p le ted  d u r in g  th e  sp r in g  a n d  su m m er  o f

I9 I3-
T r u s t in g  so o n  t o  h ea r  fr o m  y o u  o n  th is  m a tter , I re­

m ain ,
Y o u r s  v e r y  tru ly ,

P . A . H e n n e ss y .

E X H I B I T  P .  15.  1 0

B u r lin g to n , N . J .,
M a y  9 th , 1 9 1 3 .

M r. J a m es  L o g a n ,
C o u n ty  E n g in e e r ,

M o u n t H o lly ,  N . J .
D ea r  S i r :—

A s  y o u  are  a w a re  th e  w o r k  o n  P e a r l s tre e t  b r id g e  is  
b ein g  h e ld  u p  th r o u g h  th is  q u e stio n  o f  p ilin g , y o u  are  

a lso  a w a re  th a t th e re  a re  n o  p la n s  o r  sp ec ifica tio n s  c o v e r -  2 0  
in g  th e  p ilin g .

N o w  th is  m a tte r  m a y  be g r e a t ly  s im p lif ied  i f  y o u  w ill  
k in d ly  g iv e  m e fu ll in s tr u c t io n s  in  w r it in g  a s  to  th e  re ­
q u irem en ts :— th e  s iz e  o f  p il in g  a t b u tt an d  a t to p , w h e th ­
er p eeled  o r  u n p ee led , w h e th e r  y o u  w a n t  th e  p ile s  a ll v e r ­
tica l o r  p art in c lin e d  to  ta k e  th e  h o r iz o n ta l th r u st  o f  th e  
arch, i f  y o u  req u ire  a n y  in c lin ed , s ta te  h o w  m a n y  an d  

w hat in c lin a tio n , th e  le a st  p e n e tra tio n  o f  la s t  b lo w  o f  
h am m er, w ith  a d ia g ra m  s h o w in g  th e  sp a c in g . ^

In  o rd er  w o r d s , I a sk  fo r  co m p le te  in s tr u c t io n s  an d  
sp ec ifica tio n s o n  p il in g  a cc o m p a n ied  b y  a  w r it te n  o rd er  
to  do th e  w o rk  req u ired .

V e r y  r e sp e c tfu lly ,
P . A . H e n n e s s y ,

C o n tra c to r .
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E X H I B I T  A  f o r  D e fe n d a n t .

B e lv id e r e , N . J ., O c t., 2 3 rd , 1912 . 
T o  th e  B o a r d  o f  C h o sen  F r e e h o ld e r s ,

B u r lin g to n  C o u n ty , N . J .
G e n t le m e n :—

I h ere b y  a g r e e  to  fu r n ish  a ll m a te r ia l a n d  la b o r  n eces­
sa r y  to  d e s ig n  an d  c o n stru c t  a r e in fo r c e d  co n cr e te  arch  
b r id g e  o v e r  A s s is c u n k  C reek  a t B r o a d  S tr e e t , B u r lin g ­
to n , B u r lin g to n  C o u n ty , N e w  J er se y , in  s tr ic t  c o n fo r m ity  

w ith  th e  sp ec ifica tio n s  a n d  p la n s  d a ted  J u ly  19th , 1912 , 
fo r  th e  lu m p  su m  o f  T e n  T h o u s a n d  E ig h t  H u n d r e d  and  
S e v e n ty  D o lla r s , ( $ 1 0 ,8 7 0 ) ,  sa id  p r ice  to  in c lu d e  e v e ry ­
th in g .

I fu r th e r  a g r e e  to  c o m p le te  th e  co n tra c t  in  O n e  H u n ­
d red  a n d  T w e n ty  ( 1 2 0 )  w e a th e r  w o r k in g  d a y s  fro m  the  
s ig n in g  o f  th e  co n tra c t.

R e s p e c t fu lly  su b m itted ,

P . A . H en n ^ ssy .
20  ---------------—

E X H I B I T  B. f o r  D e fe n d a n t .

B e lv id e r e , N . J ., O ct. 2 3 rd , 1912 .
T o  th e  B o a r d  o f  C h o sen  F r e e h o ld e r s ,

B u r lin g to n  C o u n ty , N . J.
G e n t le m e n :—

I h ere b y  a g r e e  to  fu r n ish  a ll m a te r ia l an d  la b o r  n eces-  
sa r y  to  d e s ig n  a n d  c o n stru c t  a  r e in fo r c e d  co n cr e te  arch  
b r id g e  o v e r  A ss is c u n k  C reek  a t P e a r l S tr e e t , B u r lin g to n , 
B u r lin g to n  C o u n ty , N e w  J e r se y , in  s tr ic t  c o n fo r m ity  
w ith  th e  sp ec ifica tio n s  a n d  p la n s  d a ted  M a y  2 3 rd , 1912 , 
fo r  th e  lu m p  su m  o f  F o u r te e n  T h o u s a n d  E ig h t  H u n d re d  

a n d  F o r t y  D o lla r s ,  ( $ 1 4 ,8 4 0 ) ,  sa id  p r ice  to  in c lu d e  ev e ry ­
th in g .
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I fu r th er  a g re e  to  co m p le te  th e  co n tra c t  in  O n e  H u n ­
dred  ( 1 0 0 )  w e a th e r  w o r k in g  d a y s  fr o m  th e  s ig n in g  o f  

the co n tra ct.
R e s p e c t fu lly  su b m itted ,

P , A . H e n n e ss y .

E X H I B I T  C. f o r  D e fe n d a n t .

T h e  u n d e r s ig n e d  a g r e e s  h ereb y  to  fu r n ish  a ll m a te r ia l  
and lab or n e c e s sa r y  to  d e s ig n  an d  c o n stru c t  a  r e in fo r c e d  
con crete arch  b r id g e  o v e r  A ss is c u n k  C reek  a t B r o a d  S t .,  
B u rlin g to n , N . J ., in  s tr ic t  co m p lia n ce  w ith  th e  p la n s  
h erew ith  su b m itte d  an d  w ith  th e  en c lo se d  sp ec ifica tio n s  
!' »• the su m  o f  T e n  T h o u s a n d  N in e  H u n d r e d  a n d  F i f t y  

D o lla r s  ( $ t0 ,9 5 0 )  ; sa id  p r ice  to  in c lu d e  e v e r y th in g  an d  
furth er  a g r e e s  th a t  i f  in  th e  a b u tm en ts  it  is  fo u n d  to  be  
u n n ecessa ry  to  g o  a s  d eep  a s  sh o w n  o n  p lan  b y  re a so n  o f  
rock o r  o th e r  firm  m a te r ia l, to  d ed u c t S e v e n  D o lla r s  2 0  

($ 7 .0 0 )  p er  cu b ic  y a rd  fo r  co n cr e te  le f t  o u t fo r  th is  r ea ­
son.

A n d  fu r th er  a g r e e s  th a t  h e  is- a w a r d e d  th e  co n tra c t  
for b oth  b r id g es  to  d ed u c t tw o  p er cen t. ( 2  p er  c e n t . ) o f  
the to ta l b id s  o n  b o th  b r id g es  a n d  fu r th er  a g r e e s  to  c o m ­
plete th is  b r id g e  in  o n e  h u n d r ed  w e a th e r  w o r k in g  day$  
from  s ig n in g  o f  co n tra c t.

P . A . H e n n e ss y ,
B e lv id e r e , N . J .
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E X H I B I T  D . f o r  D e fe n d a n t .

B u r lin g to n , N . J .,
M a y  16 th , 19 1 3 .

M r. J a m e s  L o g a n ,
C o u n ty  E n g in e e r ,

M o u n t H o lly ,  N . J .
D e a r  S i r :—

P le a s e  find  e n c lo se  a co p y  o f  a le tte r  w r it te n  y o u  on  in
AU M a y  9 th , 1 9 1 3 .

I f  y o u  k n o w  a n y th in g  a b o u t m y  e s tim a te  k in d ly  

a d v ise .
Y o u r  v e r y  tru ly ,

P . A . H e n n e ss y .

E X H I B I T  E .  f o r  D e fe n d a n t .

20 , M a rch  17 , 1 9 1 3 .
P . A . H e n n e s s y , E sq .,

B u r lin g to n , N . J .
D e a r  S ir : —

Y o u  a re  h ere b y  d ire c ted  to  co m m en ce  w o r k  on  the  
P e a r l S tr e e t  A r c h  B r id g e , B u r lin g to n , N . J ., sam e to  be 
co m p le ted  w ith in , O n e  H u n d r e d  w ea th e r , w o r k in g  days  

fr o m  T u e s d a y , M a rch  18th , 1 9 1 3 .
P le a s e  a c k n o w le d g e  rece ip t.

Y o u r  tru ly ,
30 T yJ a m e s  L o g a n ,

C o u n ty  E n g in e e r .
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E X H I B I T  F. f o r  D e fe n d a n t .

M a rch  2 9 , 1 9 1 3 .

P . A . H e n n e s s y , E sq .,
B u r lin g to n , N . J.

D ea r  S ir : —
Y o u r  le tte r  o f  th e  18 th  in st. h a s  b een  rece iv ed .
Y o u  ca ll m y  a tte n t io n  to  th e  fa c t  th a t  y o u  a re  “ p re­

pared  to  u se  a n y  m e th o d  w h ic h  se em s b e s t ,” a n d  y o u  
o ffer  y o u r  se r v ic e s , “ a t a  v e r y  rea so n a b le  c o s t .” I w o u ld  
call y o u r  a t te n t io n  to  m y  le tte r  o f  th e  17 th  in st . w h ic h  
sta tes th a t  “ th e  co n tr a c to r  m u st p ro v id e , a t h is  e x p e n se  
and w ith o u t  e x tr a  co m p e n sa tio n  su ita b le  fo u n d a t io n s  fo r  

th is b r id g e ,” a n d  I a lso  ca ll y o u r  a tte n t io n  to  a  c la u se  in  
the sp ec ifica tio n s  u n d er  h e a d in g  “ B I D ” , w h ic h  I q u o te  

below .
“ B I D .” “ B id s  w il l  be r e ce iv e d  u n d er  th e se  sp ec ifica ­

tio n s  a s  fo l lo w s  :
F o r  fu r n is h in g  a ll m a te r ia l a n d  la b o r  n e c e ssa r y  to  d e ­

sign  an d  co n str u c t  a r e in fo r c e d  c o n cr e te  arch  b r id g e  o v e r  2 0  

A ssisc u n k  C reek , a t P e a r l S tr e e t , B u r lin g to n , N . J ., B u r ­
lin g to n  C o u n ty , in  s tr ic t  c o n fo r m ity  w ith  p la n s  an d  sp ec i­
fica tion s, fo r  th e  su m  o f ..................... sa id  p r ice  to  in c lu d e
ev ery th in g .

I ca n  see  n o  re a so n  fo r  a n y  a llo w a n c e  fo r  y o u r  se r ­
v ices.

W h e n  I v is ite d  th e  w o r k  o n  th e  1 7 th  in st. y o u  sa id  th a t  
there w a s  n o  d o u b t th a t  p il in g  m u st  be p la ced  u n d er  th e  
ab u tm en ts. Y o u  h a v e  m y  a p p r o v a l to  p la ce  p il in g  fo r  

the fo u n d a tio n s , sa m e  to  b e d r iv e n  u n d er  in sp e c tio n . 
S p a c in g  an d  le n g th  o f  p il in g  to  be d e ter m in ed  by driving 
a test p ile.
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P le a s e  a c k n o w le d g e  r e c e ip t  o f  m y  le tte r  o f  th e  17th., 
o r d e r in g  y o u  to  co m m en ce  w o rk .

Y o u r  tru ly ,
J a m e s  L o g a n ,

C o u n ty  E n g in ee r .

10
E X H I B I T  G. f o r  D e fe n d a n t .

M a y  6 , 1914 .
T o  th e  H o n o r a b le  B o a r d  o f

C h o sen  F r e e h o ld e r s  o f  B u r lin g to n  

C o u n ty , N . J .
G e n tlem en  :—

I h e r e w ith  e n c lo se  b ills  o f  d a m a g e  a c c r u in g  th rou gh  
fa ilu r e  o n  th e  p art o f  th e  c o u n ty  to  fu lf ill it s  o b lig a tio n s  

o n  th e  P e a r l S t. a n d  B r o a d  S t . co n tra c ts , le t  m e  o n e  year  
a n d  a  h a lf  a g o .

2 0  T r u s t in g  th is  m a tte r  w ill  r e c e iv e  y o u r  a tte n t io n  that  
I m a y  n o t  be fo r c e d  to  ap p ea l to  th e  co u r ts  fo r  ju stice .

Y o u r  v e r y  tru ly ,
P . A . H erin essy .






