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This appeal brings up a judgment entered against the
plaintiff below by the direction of the court for $5,611.14.

The case was tried at the Burlington County Circuit
Court before Judge Carrow and a jury. The court directed
a verdict for the defendant against the plaintiff on a coun-
ter-claim, which the court permitted the defendant to file
after the case had been closed and the \uestion as to a di-
rection for a verdict had been argued by the counsel of the
respective parties. The facts in the case are as follows:

On October 23d, 1912, Patrick A. Hennessy, the plaint-
iff, submitted his two bids to the Board of Freeholders of
Burlington county. «
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(a) To furnish all material and labor necessary to design
and construct a reinforced concrete arch bridge over Assis-
cunk creek at Broad street, Burlington, in conformity with
plans and specifications dated July 19th, 1912, for the sum
of $10,870, and to complete the contract in 120 weather
working days from the signing of the contract (120).

(b) To furnish all material and labor necessary to de-
sign and construct a reinforced concrete arch bridge on Pearl
street, Burlington, for $14,840 and to complete the contract
in 100 weather working days (213). Ex. P 1.

Both proposals were accepted and contracts for the Pearl
street, Ex. P 1 (2) and for Broad street, Ex. P 2 (3) were
signed December 19tiq 1912.

Pearl street bridge was to be built first, as the old bridge
had fallen down, and Broad street was to wait until the
Pearl street bridge was completed (122).

Excavation for the south abutment was started on the
Pearl street bridge on February 21st, 1913. On March 19th,
it was completed and inspected by the Board of Freeholders
and Mr. Logan, the engineer (5). The foundation was
found to be soft (6) and a test piling was driven and in-
spected by the engineer. On April 3d, 1913 (201), a dis
pute arose between the engineer and the contractor, and on
April 11th, 1913, the contractor addressed a letter, Ex. P 4
(202) to the engineer protesting against the engineer’s in-
terpretation of the contract; a like protest was made on
April 19th, Ex. P5 (203). The contractor again called
upon the engineer for a reply to his letter and calle ~
tention to his monthly estimate. Then on May 9th, 1 i»
the contractor wrote another letter to the engineer therein
calling attention to the fact that the Pearl street bn ge
was being held up, due to the question of piling, and reque
ing the engineer to furnish him with complete instructions,
specifications, and written order to do the work lequire
Ex. P 7 (204), Ex. P 15 (211).

The controversy as to who should drive the nécess
oiling continued between the contractor and the Boa’



Freeholders, and on July 31st the contractor suggested that
the matter be arbitrated, and in order to avoid a legal tangle
“he offered to abide by a decision on these lines even to
driving piling without compensation” (209-Ex. P 11).

After the driving of the test piling on April 5th, 191jj,
the contractor discontinued the construction. The freehold-
ers awarded other contracts to other parties (135) without
taking any other action to rescind or abrogate Hennessy’s
contract (134).

After the awarding of these contracts the contractor pur-
chased the necessary iron, cement, lumber, &c., constructed
a cofferdam around the location for the south abutment of
the Pearl street bridge, erected machinery, &c., preparatory
to constructing the work, not only on the Pearl street
bridge but also on_the Board street contract.

The contractor was fully prepared to perform his con-
tract. The engineer of the Board of Freeholders failed on
demand to give the contractor direction as to the manner of
driving the piling for the foundation of the Pearl street
bridge (Ex. P 7, page 204), and he never received any in-
struction from engineer, asked for in Ex. P 7 (12),

The plaintiff in his complaint set forth a breach of con-
tract on the part of the defendant for failure to perform
its part of the two contracts for building the Pearl street
and Broad street concrete bridges and for his loss thus sus-
tained as well as for work done under the Pearl street con-
tract. (Complt. I to VII.)

The answer of the defendant was a denial of its lability
(VIIl and 1X). This was the issue before the Circuit
Court when the case was tried.

The plaintiff showed the making of the contract, its breach
and his loss sustained. At the conclusion of the plaintiff’s
case the court denied the defendant’s motion for nonsuit,
fating that the motion might be renewed at the conclusion
of the whole case (84).

The defense set up was an abandonment of the contract
>y the plaintiff for the construction of the Pearl street
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bridge and that it was not completed within the time speci-
fied, namely, July 12th, 1913 (121).

As to the Broad street contract, the defense was that the
defendant was not liable because the plaintiff was never no-
tified by the engineer to proceed with the construction of
this bridge (123).

On May 14th, 1914, the Board of Freeholders, without
notice to the plaintiff, awarded a new contract for the con-
struction of both bridges. The defendant admitted that they
had never abrogated the contracts with the plaintiff, but
simply awarded new contracts (134). At the conclusion
of the defendant’s case, counsel moved for a direction in
favor of the defendant(143). The court on page 143, line
15, said: “The question, as | view it, is whether there was
an abandonment of that contract by the plaintiff. In other
words, did the county have the right to regard the contract
as abandoned by the plaintiff? Now you start with the con-
cession that Hennessy was to put down a piling at his own
cost and that he started and put in a cofferdam about or
prior to April 5th, 1913, and that thereafter he did nothing
on the job; and the county awarded the contract anew in
May, 1914. It seems to me as | ought to hear from the
other side. Your motion is for a direction with reference
to the Pearl street contract?”

Mr. Davis— “And also with regard to the other one also.’
The court said: “Well, we are only dealing with one at a
time now.”

After hearing the argument of the counsel the court, on
page 162, referring to the Pearl street bridge, said: The
result is that plaintiff cannot recover any damages on this
contract for the Pearl street bridge. Nor do I think that he
can recover upon a quantum meruit; for, besides the question
of bona fides in respect to his failure to go on with the con-
tract, there are no facts showing acceptance, either ex-
pressed or implied, upon the part of the county of such
work as he did. The proof shows that all he did was to con-
struct a cofferdam and do some excavating, all of which ie
sold to the new contractor. The county never had anything
to do with it. There is no proof of acceptance.



And on page 163, the court in reply to a question by Mr.
Davis, “With respect to the Pearl street bridge then your
honor directs a verdict?” said, “Well, it is not like direct-
ing a verdict. | tell the jury they cannot find any damages
for the plaintiff on the contract for the Pearl street bridge.”

The- court then directed Mr. Davis to argue a motion for
a direction as to the Broad street bridge, and, on page 163,
the court said: “The situation respecting the Broad street
bridge is different. There it seems to the court, probably
there is something for the jury to consider, and we will have 10
to hear argument.”

After a further argument by Mr. Davis, wherein he urged
that the plaintiff had abandoned his contract, the court said,
on page 165: “Well, Mr. Davis, | think that might create
a situation of fact for the jury. The court cannot say as
a matter of law that that amounted to an abandonment.
That may be a question for the jury.” And again, on page

166, the court said: “l think that would create a situation
for the jury, whether he abandoned the contract or not.”
Then, on page 170, “I will tell you what is in the mind 20

of the court now as to this question, whether the court can
reserve this question and take a special verdict from the
jury upon the facts.” On the same page, line 24, the court
said: “That would be for the jury to say.”

On page 174, the court said: “The motion for a direction
at this time is denied. The court under the present arrange-
ment as | understand it, is to reserve the question whether
the plaintiff was required to go on with his contract of the
broad street bridge regardless of any notice from the county
engineer.” And further on, after more argument, the court 30
on page 175, said: “Then | understand counsel on both
sides agree that the court may reserve the question of law
which involves the interpretation of the contract upon the
question of whether the plaintiff was required to go on with
this contract regardless of notice or not?”

The question whether the contract made by Hennessy
with the Board of Chosen Freeholders for the Pearl street
bridge was abandoned or not, was a disputed question of
tact and one which should have been submitted to the jury.
The court could not determine from the facts proven in the 40
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case that the contract had been abandoned by Mr. Hen-
nessy. The question who was responsible for the delay in
the performance of the contract was the disputed question
of fact between the plaintiff and the defendant, which arose
out of the interpretation of the terms of the contract, due
to the fact that the contract failed to provide for the sup-
plying of the piling in case the same should he found neces-
sary for the foundation of the bridge.

It was proven in the case that upon making this discovery
the attention of the county engineer was called to the omis-
sion. Before the work was undertaken the Board of Free-
holders was changed from a large board to a small board,
innd for a time both boards claimed jurisdiction over the
affairs of the county. The new board notified the contractor
to appear before them, which he did. They endeavored to
have him give up his contract, which he refused to do, and
several tinids while the work was in progress, the new board
called upon the contractor and with the engineer inspected
the work.

When the work had progressed so far that it was found
necessary to place piling for the foundation, the contractor
insisted that pilings were not specified under the contract
or shown on the plans or specifications, and after a long
interval of correspondence between the engineer, the con-
tractor and the Board of Freeholders, it was finally deter-
mined that the contractor should drive a test piling. This
piling was driven under the direction of the engineer, and
thereafter the engineer directed the contractor to drive
piling. The contractor insisted that he should be supplied
with the necessary plans and details as to the manner m
which the same should be placed and driven. These in-
structions were never furnished, and as a result the work
lagged. The contractor under the circumstances was help-
less in the premises. He could not, and did not, provide
any piling or attempt to drive them because of the failure
of the engineer to give him the necessary details for doing
the work. He was never notified to proceed with the work,
and the delay in doing the work was acquiesced in by both
parties. When the old Board of Freeholders again came
into power they readvertised for the re-letting of the con-



tract, providing for the necessary piling. The dispute as to
who was liable for the failure to drive the piling, whether
it was the fault of the engineer, in failing to supply the
details, or whether it was the fault of the contractor for not
going on with the work, was clearly a question for the jury.
It was not for the court to determine whether the contractor
had defaulted on his contract.

After the trial of this cause on the issues stated in the
pleadings, and after a direction for a verdict had been fully
argued, then for the first time the attorney for the defend-
ant moves to amend its answer by filing a counter-claim,
which the court allowed over the plaintiff’s objection.

The counter-claim which the court permitted defendant
io file was as follows:

“Defendant claims by way of counter-claim against the
plaintiff the sum of $6,300, with interest thereon from the
12th day of July, 1913, to date, as liquidated damages under
the contract providing for the construction of the Pearl
street bridge referred to in the plaintiff’s complaint.” Said
amendment was allowed by the court.

The court then permitted the defendant to set up an
entirely different issue than that tried out by the parties in
this cause. In fact, it allowed the defendant to set up a
defense which had not been anticipated from the testimony
that was presented, of which the plaintiff had no notice,
and by which he was surprised.

The only issue on the record and the only issue tried be-
tore the court and jury was: Was there a breach of contract
on the part of the defendant, and, if so, the amount of dam-
ages which the plaintiff sustained, or was there a breach of
contract on the part of the plaintiff, and should he be es-
topped from recovering damages? In other words, who
was to blame for not carrying out the contract to build these
bridges? Was it the fault of the plaintiff or the defendant?
rhe court assumed and we contend wrongfully, that it was
the fault of the plaintiff for not performing the Pearl street
contract. Clearly that question was for the jury. On the
other contract for the Broad street bridge, the evidence
showed that the contract was lawfully let but that the county
(ngineer arbitrarily withheld the giving of a notice to pro-
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ceed with the work. This was not disputed, nor was the

{¢mount of the loss sustained by the plaintiff on that con-
tract disputed, and the court assumed in this instance that
the plaintiff was entitled to recover the amount of hia dam-
ages. After determining on the two issues involved, in the
cause, the first suggestion comes from the defendant, on a
motion for leave to amend, by filing the counter-claim for
the amount of $20 per day as liquidated damages, stipulated
under the contract for the Pearl street bridge. No such
issue as is set forth in this counter-claim was presented to
sthe court and jury, and the court in its direction to the jury
took it for granted that the calculation by the defendant’s
counsel that the 120 working days within which the plaint-
iff should do the work expired on the 12th day of July,
1913, and further took it for granted that between the said
12th day of July, 1913, and the date when the county relet
the contract on May 20th, 1914, the delay in reletting the
contract was due to the act, neglect and default of the
plaintiff. . mi*
By the action of the court the plaintiff was deprive
an opportunity of showing, first, that the time for fulfill-
ing the contract did not expire as stated; and second, a
the time which elapsed before the letting of a new contract
was not due to the act, neglect or default of the contractor
hut was due to some other cause or due to the action ot tne
defendant. In fact the issue which was presented y 1
counter-claim was not within the issue on the record ast e
same stood before this amendment to the pleading was made

It has been held in this state that the subject-matter o

amendment must be within the issue on the record be
such amendment was made. TT
Hoboken *. Gear, 3 Dutcher 265; Price t= N. J.
Pr. 9 Vr 229: Joslin v. N. J. Car Spring & _

Yr. 141.

While it must be admitted that under contracts Such as
these, the parties may stipulate as to
dated damages for which they may be heU liable
failure to carry out their contraband thatjte



portionate to the presumable loss, and that such amount may-
be recovered as liquidated damages, yet when such a defense
is to be made on a counter-claim, the defendant cannot wait
until the cause is closed and then amend, because such an
amendment is an entirely new and distinct issue between
the parties, which was not tried or even contemplated un-
der the pleadings and the testimony before the court.

When, as in this case the plaintiff alleges surprise, it was
the duty of the court to have stayed the cause or to with-
draw a juror and direct a new trial, and clearly the court
could not direct that the amendment should be made;
second, that the liquidated damages should be calculated by
the counsel for the defendant, and on this basis awarded a
judgment against the plaintiff and in favor of the defendant.

Merely counting the number of days intervening between
tile time when plaintiff’s working days expired and the day of
reletting the contract will not fix plaintiff’s liability for liqui-
dated damages. This the court permitted in this case. This
method excluded all explanation of the plaintiff for the
elapsing of this time of inaction on the part of the defend-
ant. The delay may have been, and undoubtedly was, due
wholly to the negligence or indifference of the freeholders,
or to the fact that during the long winter months which in-
tervened, work of the character provided for under the con-
tract could not be performed, and for this reason the board
concluded to delay the re-letting until the following spring.

The county relet the building of a new bridge on Pearl
street under an entirely new contract; not under the plaint-
iff s contract to do the work left unfinished by the plaintiff,
fihe new contract provided for a construction which differed
in many respects from the one let to the plaintiff, for in-
stance, it provided for piling and for abutments of greater
width.

The amendment by way of counter-claim, setting up a loss
of $20 per day for failure on plaintiff’s part to complete his
contract within the time specified, presents other questions
and operated to institute a new suit.

p Under section 126 of the Practice act (P. L. 1903, p.
f72), which authorizes all amendments necessary for the
purpose of determining in the existing action the real ques-
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tion in controversy between the parties, no amendment will
be permitted which will institute an entirely new and dif-
ferent cause.

Dorain v. Thompson, 79 L. 99.

The defendant’s counter-claim is filed under the Practice
act of 1912 (P. L., p. 377, sec. 12), which provides: *“Sub-
ject to rules, the defendant may counter-claim or set off any
cause of action. He may, and when required by the couit
shall, issue summons against any third party necessary to
be brought in; but, in the discretion of the court, separate
trials may be ordered, or if the counter-claim cannot be con-
veniently disposed of in the pending action, the court may
strike it out.”

Under rule 47 of the Practice act, the. counter-claim is
deemed to be a cross action and the rule respecting the form
of pleading the complaint, apply to the counter-claim.

Our contention is that the counter-claim was not properly
pleaded, that it raised an entirely new issue, and was m fact
a new action.

That the issue raised by the counter-claim was not tried
between the parties.

That no judgment could be directed against the plaintiff
on the counter-claim.

That there was no testimony offered by the defendant to
sustain its counter-claim.

That the calculation made hy the engineer of the number
of days intervening between his notification to the freeio
ers that the time had expired on the contract and the cae
of awarding a new contract to another bidder, was no evi-
dence of delay on the part of the plaintiff in the fulfillment
of his contract for which he could be charged with a penalty
of $20 per day as liquidated damages.
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That if the counter-claim was allowed, within the discre-
tion of the court, and filed, then the plaintiff was by
the action of the court deprived of his right to meet the issue
thus tendered, namely, whether he, the plaintiff, was liable
for the delay or not.

The question whether the cause of the delay in the fulfill-
ment of the contract was the fault of the plaintiff or of the
defendant was a question of fact for the jury.

On the issue raised by the original pleadings, the testi-
mony of the defendant that he was ready to complete his
contract, and that he was prevented from doing so by the,
action of the engineer of the defendant, and the testimony
of the engineer admitting that he had never furnished the
plaintiff with the required specifications for the driving of
the piling, and the further question as to who was respon-
sible for the delay, whether the plaintiff or the defendant,
was a question, if the testimony is to be considered on the
counter-claim, which should have been submitted to the jury.

Therefore we submit that (a) because the court permitted
the defendant to file a counter-claim setting up a new issue
after the testimony had been closed, and (6) because the
court directed the jury to find a verdict for the defend-
ant, the judgment should be reversed.

PETER BACKES,
V. CLAUDE PALMER,
Attorneys for Appellant.
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The plaintiff in this case sued the defendant, the
Board of Chosen Freeholders of the County of Burling-
ton, on two contracts entered into between the parties for
the construction of two bridges in the City and County
of Burlington. One called the Broad Street Bridge, and
the second, Pearl Street Bridge. 20

On the Broad Street Bridge, the learned trial Court
below directed a verdict in favor of the plaintiff for all
that he had claimed, therefore, we think that he has noth-
mg to complain of and there is no necessity of arguing
that matter further.

W ith respect to the Pearl Street Bridge, the situa-
tion is different. In that case plans and specifications
were drawn up and advertisements for bids to construct
the bridge in accordance with the plans and specifications
were made and the plaintiff, on October 23, 1912, filed a 30
bid in accordance with the advertisement agreeing to
build the bridge and furnish the materials therefor, for
the sum of $14,840, “said price to include everything,”
and further agreed to complete the contract in one hun-

dred weather working days (Ex. B. for defendant, State
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of the Case 212). The attention of the Court should be

called to the fact that the plans and specifications are not
printed among the exhibits, and Exhibit P-1, as printed,

. should be Exhibit P-2, and P-1, as marked by the stenog-

rapher and admitted in the Court below, was the con-

tract, plans and specifications for the construction of the
Pearl Street Bridge.
The complaint of the plaintiff alleges in paragraph 2

the agreement to make payments at the regular meetings

10 of the Board of Freeholders, and in paragraph 3 that the

20

plans annexed to the said contract provided for the con-
struction of the foundations for said bridge to a certain
depth only, which depth was designated and shown on
said plans. In paragraph 4 it is averred that m making
the excavations it was discovered that the depth of the
foundation as specified on the plans was insufficient and
that no base for a foundation of said bridge could be
found at the depth shown by said plans, and m para-
graph s, in claims that plaintiff’s contract only requir-
ed him to construct the foundation for said bridge for

the depth shown on said plans. |In paragraph s, the

that the defendant
cause sufficient foundations to be constructed

plaintiff claims that he demanded
in order
that the plaintiff could erect thereon the bridge m ac-
cordance with the plans and specifications annexed to his
said contract, or that the plaintiff should be permitted to
do the required work and that the defendant pay the co.
thereof, and in paragraph 7, the plaintiff claims that the

contract between the parties failed to provide for t e

30 doing of any extra or additional work, and in paragrap h

g8 “That the defendant absolutely refused to comply with
the reasonable request of the plaintiff that it construct
the necessary foundations or permit this plaintiff to do so,
and that owing to such refusal of the said defendant to

comply with the plaintiff’s request, it became impossible
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for him to perform said contract so made with the said de-
fendant, and with which contract this plaintiff was at all
times ready and willing to comply;that owing to said de-
fendant’s refusal this plaintiffwascompelled todiscontinue
his said work on the construction of said bridge.” Para-
graph 9 alleges that the defendant, without notice to the
plaintiff, readvertised and relet said contract and refused
to permit the plaintiff to complete the bridge, and in par-
agraph 10 the plaintiff avers that he had “duly performed
all the conditions and stipulations of his contract on his
part agreed to be kept and performed and at all times has
been ready and willing to comply with the terms of his
said contract,” and in paragraph 11, the plaintiff avers
that by reason of the action of the defendant, the plain-
tiff had been prevented from performing his said con-
tract; that he had sustained damages by reason of his
loss of the profits in the doing of the said work under the
contract, and further.for the expenditure of large sums of
money in and about procuring labor and materials in and
about the preparation and construction of the said work
and labor done and performed by him at the special in-
stance and request of the~defendant, and claimed, there-
fore, the sum of $3,000. This is the complaint of the de-
fendant in substance with respect to the Pearl Street
Bridge, which, as the defendant views it, is the only mat-
ter in controversy in this case.

The Freeholders filed an answer denying the several
paragraphs of the complaint seriatim. The plaintiff of-
fered in evidence the contract for the Pearl Street Bridge,
which was offered in evidence and marked Ex. P-1 (State
of the Case 2, line 31). The testimony shows that on
March 17, 1913, the County Engineer ordered the plain-
tiff to begin work on the said bridge and that it was to be
completed within one hundred weather working days
from Tuesday, March 17, 1913, (See Ex. E for defendant

30
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__State of the Case, 214), and the plaintiff actually start
ed work on February 21, 1913. Excavations were made
by the plaintiff for a cofferdam on the South abutment of
the bridge and on the nineteenth of March, 1913, (State
of the Case, page 5, line 29 and following) the excava-
tions had been completed and it was found that piling
would be necessary to be put in (State of the Case page 6,
line 8). A test pile was driven, the result of which
showed that it was necessary to drive piling in order to
provide for a foundation for the abutment and a dispute
arose as to who should pay for the costs of the driving of
the piling. On April 11, 1913, the plaintiff wrote the
County Engineer a letter in which he stated that | am
ufiable to agree with your interpretation of my contract
for the Pearl Street arched bridge insofar as you claim
that the same provides that | must, without extra com-
pensation, provide suitable foundations for this bridge, or
in other words, such sfoundations as it now appears will
have to be provided before the work may be properly
done,” and further says “In view of the foregoing, I am
compelled to protest against doing any work of piling up-
on the grounds that the same is not provided nor called
for by said contract, plans or specifications, but is abso-
lutely extra work for which compensation must be made
to me for the doing thereof.” And on May 9, 1913,
the plaintiff wrote to the Engineer that “the work on the
Pearl Street Bridge is being held up through this ques-
tion of piling, you are' also aware that there are no plans
or specifications covering piling.” In the same letter he
requests instructions with respect to the manner of the
driving of the piling. In answer to the inquiry of May 9,
1913, the County Engineer (Ex. P-3— State of the Case
201)writes “You have my approval to drive 14-inch piles
not less than 2 feet & inches or more than 3 feet center

to center. Piles to be driven under my supervision.
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The testimony also shows that during all the period of
delay, Hennessy was giving as his reason for not pro-
ceeding with the construction of the bridge the fact that
the County was required to build the foundation or pay
Hennessy for doing the same, and on page 62, line 6, and
following, he admits that he was demanding that he
should be paid for the driving of the piling, and the plain-
tiff’s entire contention in this case as set forth in his com-

plaint, which remained unchanged throughout the entire

controversy, is. based on the theory that the defendant
neglected to furnish a proper foundation, for die abut-
ments, but on page 83, the entire basis of the plaintiff’s
claim with respect to the Pearl Street Bridge is swept
away by an admission of counsel. On page 83 (State of
the Case) Mr. Backes replies, and in his reply he admitted

that Hennessy was bound to furnish suitable foundation
and that piling was the only suitable foundation under

the circumstances, and the Court says, after Mr. Backes

had made his statement, “l understand that counsel for

the plaintiff concedes that by the terms of the contract, oq

especially that portion of it, the plans and specifications,
which says: ‘They contemplate a complete structure
and any error or omission in plans or specifications shall
not release the contractor from building a structure com-x
plete,” counsel for the plaintiff concedes that the plain-
tiff was bound to build that bridge, even with piling if
necessary, and that he stood ready to do so, and that the
proof fails to show any abandonment or refusal on his

part. W e think this admission equivalent to an admis-

n

sion that the plaintiff had no cause of action under thatgQ

part of the complaint arising from the contract for the

construction of the Pearl Street Bridge.
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ARGUMENT.

THE COURT COMMITTED NO ERROR IN DI-
RECTING A VERDICT.

It should be remembered that at the close of the
whole case no question of fact under the complaint re-
mained in dispute; the whole thing was a conclusion of
law from the proven and admitted facts.

W ith respect to the Broad Street Bridge the Court
directed a verdict in favor of the plaintiff. The defend-
ant is not complaining as to that, and, therefore, the
plaintiff can find no error in the action of the Court in
doing what the Court was requested to do by the plain-
tiff, so that | shall omit from the argument any discus-
sion on the Broad Street Bridge.

I have set forth in the state of facts above what the
plaintiff claimed under his complaint, namely, that he had
been prevented from completing his contract, because the
County wrongfully refused to provide suitable founda-
tions for the abutment and refused to permit the plaintiff
to construct them wupon proper compensation. The
plaintiff’s case was presented on that theory, no other
question was before the Court with respect to the Pearl

Street contract, except that the County had not permitted

. the plaintiff to complete his contract, by reason of the

30

failure to provide suitable foundations for the abutment.
But that question had been solved by the admission of
the plaintiff’s counsel as appears from the Court’s re-
marks on page 83, so that it, therefore, appeared that the
learned trial Judge said, on page 163 (State of the Case,
line 9) “Well, it is not like directing a verdict; | tell the
jury they cannot find any damages for the plaintiff on the
contract for the Pearl Street Bridge.” And this, for the
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simple reason that it appeared, and without contradiction,
that the plaintiff had entered upon the construction of
the bridge, that he had failed to complete it and that the
failure to complete the bridge by reason of not driving
the piles was a failure for which he, himself, alone was
responsible. Certainly he couldn’t claim damages for
the non-performance of his contract when the non-perfor-
mance was solely his own fault, and that appeared to be
the fact by the admission of the plaintiff’s counsel in open
Court.

There was no disputed question of fact with respect
to the plaintiff’s right to recover on Pearl Street Bridge,
He had wholly failed to establish his right.

NOW, THE QUESTION REMAINS WHETHER
OR NOT THE COURT COMMITTED ANY ERROR
IN DIRECTING A VERDICT FOR THE PLAIN-
TIFF ON THE LIQUIDATED DAMAGE CLAUSE
SET UP IN THE CONTRACT.

This involves the right of the Court to amend the
pleadings. Section 23 of the Practice Act of 1912 pro-
vides No civil suit or proceeding in any court of common
law shall fail or be dismissed on the ground that the
plaintiff or any party therein has mistaken the remedy or
procedure, if the court in which the matter is pending
shall have jurisdicton to grant the proper remedy by any
procedure; but in such case, the Court shall, upon terms,
order the writs, pleadings and other proceedings to be so
amended, or new writs, pleadings or other proceedings
to be respectively so issued,'filed or taken, that the Court
may completely and finally hear and determine the whole
matter m controversy between the parties and grant the
proper remedy.” And Section 27 of the Practice Act of
1912, “No judgment shall be reversed, or new trial grant-

don the ground of misdirection, or the improper admis-

1Q
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sion or exclusion of evidence, or for error as to matter of
pleading or procedure, unless, after examination of the
whole case, it shall appear that the error injuriously af-
fected the substantial rights of a party.” Now, when the
testimony was in and after the admission of plaintiffs
counsel referred to above, it appeared that the plaintiff
was without right in his claim. It resulted that the de-
fendant was entitled to recover, on the liquidated dam-
age clause of the contract on which the plaintiff was su-
ing and which had been offered in evidence by him. The
testimony showed that the plaintiff had begun work on
the contract on Feb. 21, 1913 ; that he had not completed
the contract, although he had admitted that the failure
was his own fault. The contract provided that the work
should be completed within one hundred weather work-
ing days after notice to begin and that for every day of
default beyond the one hundred weather working days
the plaintiff should pay to the defendant the sum of $20.00
as liguidated damages. The contract, the time of begm-
ning the work, the notice to begin, the failure to complete
the contract, the reasons for the failure and the length
of time that had elapsed before the County took the mat-
ter out of the hands of the plaintiff had all been proven
by the plaintiff’s witnesses and in the plaintiff s case.
The defendant, therefore, asked the Court for leave to
file a counter claim, availing itself of its rights, as proven
by the plaintiff; to wit, to recover on the provisions of the
contract, as proven by the plaintiff.

The plaintiff had proven such a state of facts that by
operation of law defendant became entitled to recover its
liqguidated damages.

Now, under such a state of facts, it would appear to
be an abuse of judicial discretion to refuse to permit the
County to recover what the plaintiff had proven the

County was entitled to recover, and the learned trial
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judge, following the long-established practice of this
State and the mandate of the Legislature above quoted,
permitted the defendant to file a counter-claim. Page
178, line 7 (State of the Case), the Court said, “Well, 1
am inclined to allow it to be done, in order that the matter
may be disposed,of.” On page 179 (State of the Case)
the Court, addressing counsel for the plaintiff, says,
“Now, | wunderstand you answer and deny?” Mr.

Backes: “We deny the right.” The Court: “The plaintiff

answering denies the defendant’s counter-claim and saysa4(3

that the defendant is not entitled to recover the liquidated
damages therein claimed. Well, the Court has allowed
you to file th-e counter-claim and it will be endorsed as
such and you send it up with the papers to the clerk of
the Court; and the plaintiff has answered on the record
and the defendant will file a more formal answer with the
clerk of the Supreme Court.”

The plaintiff cannot claim any surprise, for in answer
to their statement of surprise the defendant’s counsel
said: “In answer to that | am content to give them all of
the opportunity which your Honor will permit to offer
any proof disputing the County’s right to recover, or |
am willing to allow your Honor, having heard the matter,
to determine this without the aid of a jury.” (State of
the Case 178, line 27).

There was no request by the plaintiff for an oppor-
tunity to be heard or to offer any testimony or for any
adjournment or for any other relief, but they sat in silence
and permitted the matter to lie disposed of by the Court.

The cases cited by the plaintiff in 2 Vroom and 7
Vroom,were decided long before the passage of the Act of
1912, and, therefore, are no authority for this matter.
But the case of Joslin v. New Jersey Car Springs Com-
pany, 36 N. J. Law 141, is an authority for this proposi-
tion, “Where an amendment is allowed by the Court at

30
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the trial on motion to set aside the verdict, both surprise
and substantial merits should be*shown, and when justice
has been done by a verdict, a new trial should not be
granted.” There is no claim in the present case for any
merit, but only surprise, and unless they can show merit
their claim in that particular should not prevail.

The case of Doran v. Thomsen, 79 N. J. Law 99, was
also decided before the Practice Act of 1912, but the case
cited by the defendant— Hoboken v. Gear, 27 Law 265—
the Court said, “The power to amend pleadings, under
the statute, extends to the introduction of matters which
the parties hoped and intended to try in the cause, and is
not limited to matters within t-he issue upon the records.”

Price v. Railroad Company, 31 N. J. Law 229, the
Court said, “The effect of the statutory provision author-
izing amendments is, that every error in form, no matter
how radical, can be corrected at any stage of the suit, in
all civil causes, whenever such correction becomes neces-
sary to enable the parties to try the matters which they
contemplated to try, or to sustain the decision, resulting
from such trial.”

In answer, therefore, to the contentions of the plain-
tiff, to wit: “that the counter-claim was not properly ad-
mitted, that it raised an entirely new issue and was in
effect a new action, the statutes and decisions above cited
are a sufficient answerito their claim/that the issue raised
by the counter-claim was not tried between the parties,”
I reply that the defense to the plaintiff’s counter-claim as
well as the proof of the plaintiff’s right had all been offer-
ed in evidence and proved by the plaintiff himself, to wit,
the plaintiff had proven the contract, the time of the be-
ginning of its performance, the fact that it had not been
performed within the time provided -for by the con-
tract and that the failure of its performance was the

failure of the plaintiff; to their claim that no judgment
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could be directed against the plaintiff on the counter-
claim, the answer is that it is the law of this State that
the issue shall be disposed of between the parties, that
the statute permits the filing of counter-claim and that
judgment shall follow the proof;and as to the contention
of the plaintiff that there was no testimony offered by the
defendant to sustain its counter-claim, the answer is that
no proof was needed to be offered by the defendant to
sustain its counter-claim inasmuch as the plaintiff had
already proven the defendant’s right to recover.

As to. the amount claimed as liquidated damages, it
should be remembered that there was no dispute. The
number of days, the length of time, was testified to and
not disputed. So that it remained an undisputed ques-
tion of fact for the Court to deal with at the conclusion
of the whole case.

It is, therefore, submitted that the learned trial Judge

committed no error, and the appeal should be dismissed.

Respectfully submitted,
JAMES MERCER DAVIS,
Attorney of the Defendant.

10
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Complaint I

NEW TERSEY SUPREME COURT.
BURLINGTON COUNTY.

Patrick AL HennEssy,
Plaintiff.
10
VS,

The Board oe Chosen F ree-

holders oe the County oe Complaint.

Burlington, State oe

New Jersey,

Defendant

BACKES & BACKES,
Attorneys for Plaintiff. 20

JAMES MERCER DAVIS,
Attorney for Defendant.

(Summons Issued October, 1915)

The plaintiff, a resident of the Borough of Haddon- *

field, in the County of Camden, and State of Nfew Jersey,
says:

1 That on the 18th day of December 1912, the plain-
tiff made and entered into a contract in writing with the
defendant, wherein the plaintiff agreed to construct for
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the defendant a reinforced concrete arch bridge over As-
siscunk Creek at Pearl Street, in the city of Burlington,
Burlington County, New Jersey; and to furnish the ma-
terials and labor for the same, in accordance with certain
plans and specifications annexed to and made part of said
contract.

2. The said defendant agreed to pay to the said plain-

tiff for the doing of said work and the furnishing of said

A materials, the sum of $14,840 at the rate of 80 per cent,

as the work progresses, 20 per cent on the final acceptance

and approval in writing of the Engineer and Board of

Chosen Freeholders; payments to be made at the regular

meeting of the Board of Chosen Freeholders of the
County of Burlington.

3. That the plans annexed to the said contract pro-
vided for the construction of the foundations for said
bridge to a certain depth only, which depth was desig-

20 néted and shown on said plans.

4. That in making the excavations necessary for said
foundation, this plaintiff, and James Logan, the County
Engineer of Burlington, under whose direction and
supervision said contract was to be performed, found that
said depth of foundation so specified on the said plans
was insufficient and that no base for a foundation of said
bridge could be found at the depth shown by said plans.

0 5 That plaintiff’s contract only required him to con-
struct the foundation for said bridge for the depth shown
on said plans.



Complaint i

6. That plaintiff demanded of the defendant that it
cause sufficient foundations to be constructed in order
that this plaintiff could erect thereon the bridge so con-
tracted for by him, in accordance with the plans and
specifications annexed to his contract, or that the plain-
tiff should be permitted to do the required work, holding
the defendant liable for the cost thereof.

7.+ That the contract between the parties failed to
provide for the doing of any extra or additional work in ~
and cffiout the construction of said bridge.

8 That the defendant absolutely refused to comply
with the reasonable request of the plaintiff that it con-
struct the necessary foundations or permit this plaintiff
to do so, and that owing to such refusal of the said de-
fendant to comply with the plaintiff’s request, it became
impaossible for him to perform his said contract so made
with the said defendant, and with which contract this
plaintiff was at all times ready and willing to comply; 20
that owing to said defendant’s refusal this plaintiff was
compelled to discontinue his said work on the construc-
tion of said bridge.

9. That the said defendant without notice to this
plaintiff readvertised and relet said contract for the con-
struction of said bridge, and refused to permit this plain-
tiff to complete the said construction.

10. That the said plaintiff has in all things duly per-
formed all the conditions and stipulations of his contract,
on his part agreed to be kept and performed and at all
times has been ready and willing in all things to comply
with the terms of his said contract.
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ii. That by reason of the action of the said defen-
dant, this plaintiff was prevented from performing his
said contract, and he has sustained damages by reason
of the loss of his earnings and the profits in the doing of
said work under said contract, and further for the ex-
penditure of large sums of money in and about the fur-
nishing and procuring of labor and material used in and
about the preparation in and for the construction of said
work, and for labor done and performed by him and his
workmen in and about said work at the special instance
and request of the said defendant, and thereby the plain-
tiff has sustained a pecuniary loss and damages.

Plaintiff claims damages in the sum of $3000.00
Count two:

1 That on the 18th day of December 1912, the plain-
tiff made and entered into an agreement in writing with
the defendant, wherein the plaintiff agreed with the de-

20 fendant to construct a reinforced concrete arch bridge
over Assiscunk Creek at Broad Street in the city of Bur-
lington, Burlington County, New Jersey; and to furnish
materials and labor for the same in accordance with cer-
tain plans and specifications annexed to and made part of
said contract; that said contract provided that the plain-
tiff complete the work specified within 120 weather-
working days from and after being notified by the Coun-
ty Engineer of Burlington County to begin work.

30 2 The said defendant agreed to pay the said plain-

tiff for the doing of said work and the furnishing of said
materials, the sum of $10,870, at the rate of 80 per cent,
as the work progressed, 20 per cent, on the final accept-
ance and approval in writing of the Engineer and Board
of Chosen Freeholders; payments to be made at the regu-
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lar meeting of the Board of Chosen Freeholders of the
County of Burlington.

3 That at the time of the making of the aforesaid
contract, James Logan was, and now is, the County En-
gineer of the County of Burlington; that ever since the
date of said contract, the said County Engineer, without
any justifiable cause, has absolutely refused to notify this
plaintiff to begin the said work on the said contract, or to
give him the notice required under the terms of the said
contract; and that the said James Logan has publicly de-
clared that he would never notify the said plaintiff to
commence said work under said contract. That this
plaintiff has repeatedly applied to the said James Logan
and the Board of Chosen Freeholders of the County of
Burlington for permission to commence the work under
the aforesaid contract, and tendered himself ready and
willing to preform the same.

That the said County Engineer and the said Board of
Chosen Freeholders have, without .justifiable cause, re-20
fused to permit this plaintiff to perform the work of con-
structing said bridge as provided for in the said contract,
and that the said County Engineer and the said Board of
Chosen Freeholders ever since making the said contract,
although this plaintiff has repeatedly tendered himself
ready and willing to perform the work, have refused to
permit him to do so, and that the time for the completion
of the work provided for by said contract has long since
expired.

30

4- That this plaintiff has in all things performed the
conditions and stipulations of his contract on his part
agreed to be kept and performed, and at all times has
been ready and willing in all things to comply with the
terms of his said contract.
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5 That by reason of the refusal of the said defen-
dant to permit this plaintiff to perform the work under
and by said contract, this plaintiff has sustained damages
in the loss of the earnings and profits from the doing of
said work under said contract; that this failure on the
part of the defendant to perform its said contract so by
it made with this plaintiff as aforesaid, has caused this
plaintiff to sustain damages in the sum of $2,000.00.

10  This plaintiff demands as damages the sum of $2,000.

Count three:

1 That between the 18th day of December, 19i2 axi
the first day of July 1913, the plaintiff furnished and
supplied to the defendant, at its request, in and about
the work of constructing the foundation for the abut-
ments of the aforesaid Pearl Street bridge, certain labor,
lumber, sand, gravel, reinforced steel and cement.

20 2. That for such labor and material so furnished by
the said plaintiff, the said defendant Undertook to pay to
the plaintiff what the same was reasonably worth.

3. That same was reasonably worth $1500.00, which
said sum became due for the same on the day last afore-
mentioned.

4. The defendant has not paid the same.

A Plaintiff demands as damages $1500.00 with interest
from July 1, 1912,
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10

This plaintiff demands as damages :

Under the aforesaid Count No. i....$3,000
Under the aforesaid Count No. 2 $2,000
Under the aforesaid Count No. 3. ...$1,500

$6,500
20
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answer.

(Filed Nov. 17, 19150

The defendant, the Board of Chosen Freeholders of
the County of Burlington, State of New Jersey, says
that—

Defense to first count:

10 1 As to the statements in the first paragraph, de-
fendant does not admit, and leaves plaintiff to his proof.

2. As to the statements in the second paragraph, de-
fendant does not admit and leaves plaintiff to his proof.

3. Defendant denies the third paragraph of his
count.

4. Defendant denies the fourth paragraph of this
2q count.

5. Defendant denies the fifth paragraph of this count.

6. Defendant denies the sixth paragraph of this
count.

7. Defendant does not admit the seventh paragraph
of this count and leaves plaintiff to his proof.

30 8 Defendant denies the eighth paragraph of this
count.

9. Defendant denies the ninth paragraph of this
count.
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10. Defendant denies the tenth paragraph of this
count.

11. Defendant denies the eleventh paragraph of this
count.

Defense to second count.
1 Defendant does not admit the first paragraph of

this count and leaves plaintiff to his proof.
10

2. Defendant does not admit the second paragraph
of this count and leaves plaintiff to his proof.

3. Defendant denies the third paragraph of this
count.

4. Defendant .denies the fourth paragraph of this
«ount.

5 Defendant denies the fifth paragraph of this count. 20

Defense to. third coupt:

1 Defendant denies the first paragraph of this
count.

2. Defendant denies the second paragraph of this
count.

3. Defendant denies the third paragraph of this
count and states that no such work was done. 30
JAMES MERCER DAVIS,
Attorney for Defendant.
(Filed Nov. 29, 1915.)
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RULE FOR JUDGMENT.

NEW JERSEY SUPREME COURT.
BURLINGTON COUNTY.
10

Patrick A. Hennessy,
Plaintiff.
VS.

The Board oe Chosen Free- Action at Law.
holders oe the County oe On Postea.
Burlington, State oe
New Jersey,

Defendant.
20

It is ordered that judgment be and hereby is entered
in favor of defendant and against the plaintiff for the
sum of five thousand six hundred and eleven dollars and
fourteen cents besides costs to be taxed nisi.

Entered January 26, 1917.  On order.

JAMES MERCER DAVIS,
30 Attorney.
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NEW JERSEY SUPREME COURT.
BURLINGTON COUNTY.

Patrick A. Hennessy,
Plaintiff. Action at Law. 10
VS.
The Board oe Chosen Free- On Postea.
holders op the County op
Burlington, State op Judgment por
New Jersey, Dependant.

Defendant.

JAMES MERCER DAVIS,
Atty.

Judgment entered this twenty-sixth day of January,
A D. nineteen hundred and seventeen for the sum of five

thousand six hundred and eleven dollars and fourteen
cents damages.

WM. J. GUMMERE,

C J
30



XII Grounds For Appeal

Filed Aug. 14, 19 X-

NEW JERSEY SUPREME COURT.

Appeal taken from the above stated Supreme Court of
the State of New Jersey to the

10 COURT OF ERRORS AND APPEALS
OF THE STATE OF NEW JERSEY

Patrick A. Hennessey,
Plaintiff-Appellant.
VS. ACTION AT LAW.
Board oe Chosen
Freeholders oe NOtice and GrOUndS
20 Burlington County, oe Appeal.
Defendant-Respondent.

To James Mercer Davis, Es4-,
Attorney of Defendant-Respondent,
and
Board of Chosen Freeholders
of Burlington County.

Take notice that the plaintiff appeals to the Court of
Errors and Appeals from the whole of the judgment en-
tered in this cause on the following grounds:
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(1) The Court over plaintiff’s objections directed
the jury to find out for the defendant on its counter-
claim in the sum of $5611.14.

(2 The Court over plaintiff’s objections permitted
defendant to mend its pleading by filing counter-clctim
after the case had been closed by both sides.

3) Because the counter-claim set up by the defend-
ant was not at issue, nor was such issue raised at the
trial, until after the taking of testimony was closed, and
the argument of counsel had been heard on the question
of directing a verdict on the other issues raised by the
pleadings.

* (4) There was no testimony before the Court show-
ing the time when plaintiff’s contract would expire.

5) That the default in the completion of the Pearl
Street contract was due to the action of the defendant 20
and its engineer who failed to furnish the plaintiff with
the necessary detailed plans and specifications fcir the
doing of the work under said contract.

(6) The question of plaintiff’s default on his con-
tract for the construction of the Pearl Street bridge was
a disputed question of fact which the Court should have
submitted to the jury.

(7) The Court cotnmitted error in directing the jury
to find a verdict for the defendant.

(8) There was no evidence before the Court to war-
rant it In assuming the correctness of the amount claimed
y defendants under its counter-claim, or the number of
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days in default or that there was default by plaintiff on
his contract, or that such default was due to the act or
neglect of the plaintiff.

(9) Plaintiff’s contract called for a completion with-
in 120 weather-working days after plaintiff was notified
to commence work. There was no evidence submitted
showing (a) when the 120 days expired (b) th~t the de-
lay in advertising and letting of a new contract was due

I'®to any act, neglect or default of the plaintff.

(10) There was no proof submitted that the plain-
tiff's time to complete his contract expired July 12, 1913,
nor that any delay between said July 12, 1913 and May
20, 1914 could be attributed to any act, neglect or default
of plaintiff's.

(11) That the delay (if any) in the completion of

the work under said contract for the construction of the

20 Pearl Street bridge was due the act, neglect or default of

30

the plaintiff.
PETER BACKES,
Att'y of and Counsel
with Plaintiff-Appellant.
Dated June 15, 1917.

Service acknowledged, June 20, 1917.
JAMES MERCER DAVIS,
County Solicitor.









Patrick A. Plenncssy, Direct. i

NEW JERSEY SUPREME COURT,
BURLINGTON COUNTY.

Patrick A. Hennessy,

Plaintiff,

VS. 10

The Board oe Chosen Free- Action at Law.
holders oe Burlington
County,
Defendant.

Mount Holly, N. J., January 4, 1917.

20

Patrick A. Hennessy, sworn for plaintiff.
Direct examination by Mr. Palmer:

- Mr. Hennessy, where do you live?

I live at Haddonfield.

New Jersey?

New Jersey.

W hat is your business? 30
Contractor.

How long have you been in that business?.

I have been contracting for myself about six

seven years, and about twenty years before that supt
mtendent for other firms,

>0 >0 >0 >0
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30

Patrick A. Hennessy, Direct.

Q. Did you in the fall of 1912 submit bids for the
building of two bridges to the County of Burlington?

A. | did in October, | think.

Q. Were you awarded contracts for the building of
those two bridges?

A. | was awarded the contract the following Decem -

ber.
Mr Palmer : | call for the two contracts.
Mr. Davis: He has the contracts.

Mr. Palmer : If your Honor please, notice was served
upon the defendant to produce the contract. | now .call

for them under that notice.

Mr. Davis: Well, I have the contract here, | think,
at least a copy of it, and-so does Mr. Hennessy have a
copy of it.

(Produces contract.)
0. I show you, Mr. Hennessy, what purports to be a
contract dated December 18, 1912, between you and the
Board of Chosen Freeholders of the County of Bur-
lington and ask you if that is the contract you signed
for the construction of the Pearl Street bridge in Bur-
lington ?
A. Yes.

(Contract offered in evidence and marked Exhibit
Pi.)

Q. Did you at the same time, Mr. Hennessy, also
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sign a contract for the construction of the Broad Street
bridge ?
A. 1 did.

By the Court:

Q. The same date?
A. The same date.

Mr. Palmer: 1 ask for that contract.
(Contract produced by*Mr. Davis.)
By Mr. Palmer:

O. | show you, Mr. Hennessv, what purports to be
a contract dated December 18, 1912, between you and
the Board of Freeholders in the County of Burlington
for the construction of a bridge at Broad Street in the
city of Burlington and ask you if that is the contract 20
that you signed for the erection of that bridge ?

A. Yes, that is my signature.

Q. That is the contract?

A. Yes.

(Contract offered in evidence and marked Exhibit
P2.)

The Court: | suppose this contract ought to be read
to the jury too, so they will know what it is about.

Mr. Palmer: | might do that with both of them.

The Court: |Is there any difference in the twd con-
tracts, | mean the general provisions?
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Mr. Palmer: No, they are generally the same, for

the construction of concrete bridges.

The Court: | want to read it and | will read it aloud.

(Reads contract.)

O. Mr. Hennessy, after these two contracts were
m signed December, 1912, did you have any arrangement
with Mr. Logan, the county engineer, as to which of
~®those bridges was to be built first?
A. | had agreed with Mr. Logan to start the Pearl
Street bridge first.
O. What was the reason for that?

Mr. Davis: | object.
(Objection overruled.)

Mr. Davis: | cannot see that the engineer has any

20 authority to state reasons.

Mr. Palmer: He is expressly made the controlling
factor under the contract.

Mr. Davis: Yes, but his reasons are immaterial.
(Objection noted for defendant as ground of appeal.)

A. Pearl Street bridge had fallen down the year be-
30 fore, and there was no bridge there. That was the
reason.
Q. Because Pearl Street bridge was down at that
time?
A. Yes, had fallen down some time before.
O. After the making of these contracts did you do
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any work on the Pearl Street bridge?
A. | started work on February 21st.

By Mr. Davis:

Q. That is 19137

mA * 2 began actual work. | arranged my equipment
in the meantime.

By Mr. Palmer: 10

O. What work did you do?

A. | started excavation of a cofferdam on the south
abutment of the Pearl Street bridg-e

y, And how much work did you do ?

A. | did that excavation on that abutment..

By Mr. Davis:

Q- That is which abutment?

n I he*S0Uth abutment 1 guess it would be called,
y. That is the abutment nearer Burlington City?

A, Nearer Burlington City.

By Mr. Palmer :

Q. And what else?

theAR * y 9'h 1 had 't completed and visited b
Board of Freeholders and Mr. Logan, the enginee. 30

% Mr. Davis:

Q- That is the 19th of what?
A* The 19th of March.
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6 Patrick A. Hennessy, Direct.
By the Court:

Q. The 19th of March?

'A.  The excavation for the south abutment was com-
pleted and visited by the Board of Freeholders and Mr.
Logan, | think. | informed them that the abutment was
completed, excavation for the abutment was completed.
The foundations were soft. It was found that piling
would be necessary to put in there and «they were not
shown on the plan or specified on the specification and
there was some dispute over putting it in, but in the

meantime | prepared to drive those pilings.

Mr. Davis: I move that be stricken out, “In the

meantime | prepared to drive the pilings.
The Court: Upon what ground?

Mr. Davis: On the ground that it is a conclusion.

He can tell us what he did.

Mr. Palmer: That is what he said he did.

Mr. Davis: Pie didn’t say. He said, “l prepared to
drive them.” | want to know what he did.
A. | bought material and equipment and set it up

and was ordered to drive a test pile by the engineer and
did drive the pile.

By Mr. Davis:

Q. A test pile?
A. A test pile.
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0. By Mr. Palmer:
O. Did you send a record of that to the engineer?

(Objected to. Objection overruled. Objection noted

for defendant as ground of appeal.)

A. The engineer came there and took the test him-
self. made a record, inspected the driving of pile on the
day that it was driven.

By Mr. Palmer:

Q. Now after the test pile was driven what hap-
pened, Mr. Hennessy?

A. Shall | state the size of this piling?

Q. Speak a little louder.

A. After driving this piling | had measured it and
driven it, it was 35'y feet long and 4 feet in circumfer-
ence at the butt and 21 ~ inches at the top, and it was
found to be 13 feet longer than necessary after it was
driven, projected beyond the water in the river at high
tide.

Q. Now Mr. Hennessy, | show you a letter dated
April ,, 1913 addressed to you at Burlington and signed
bv Jameis Logan, and ask you if’you received that letter
from the county engineer?

A. I did.

(Mr. Palmer reads letter.)

(Letter offered in evidence and marked Exhibit P3.)

Mr. Palmer: 1 call upon the other side to produce a
etter dated April 11, 1913, addressed to Mr. James

20
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Logan, from Mr. Hennessy.
(Letter produced by Mr. Davis.)

Q. | show- you a letter dated April Il, 1913, ad-
dressed to Mr. James Logan, Mount Holly, N. J., and
signed P. A. Hennessy, and ask you if you wrote and
sent that letter to Mr. Logan?

A. | did.
10 Q. That is your signature attached thereto?

A. It is.
Mr. Palmer; | offer this letter.
Mr. Davis: If your Honor please, I wish to object

to the offer of these detached letters unless the whole
of the correspondence is offered.

The Court: | take it it is to be followed up, is it not?

20
Mr. Palmer: Yes. What Mr. Davis objects to is

that something may be in here that serves his purpose and

does not mine. That is up to him.

Mr. Davis: No, | object unless the whole correspon-

dence is offered.
(Mr. Palmer reads letter.)
30 (Letter offered in evidence and marked Exhibit P40

Mr. Palmer: | call for a letter dated April 19, 1913»
addressed to Mr. James Logan from Mr. Hennessy.

(Letter produced by Mr. Davis.)
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Q. | show you a letter dated April 19, 1913, ad-
dressed to Mr. James Logan, and ask if you wrote,
signed and sent that letter ?

A. 1 did.
(Mr. Palmer reads letter.)
(Letter offered in evidence and marked Exhibit P 5.)

Mr. Davis. My objection to the offer’ of this letter 10

is that the replies are not being offered.
Mr. Palmer: There was none.
Mr. Davis: Oh, yes; there was a reply to that letter.

Mi. Palmer: Not the first one. There was to the
last two, and | have the reply here.

Q. | show you a letter dated April 24, addressed to 20
P. A. Hennessy, signed by James Logan, and ask you if
you received that letter?

AL 1 did.

Mr. Palmer: Do you admit the signature to this?
Mr. Davis: Oh, yes.

(Mr. Palmer reads letter.)

30

(Letter offered in evidence and marked Exhibit P 6.)

Q- Mr. Hennessy, you in these letters asked Mr.

ogan to make some arrangement or agree with you as
to unit prices for the work ?
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Mr. Davis: | object, ‘the letters speak for them-
selves.
Mr. Palmer: | merely want to direct his attention to

the matter I am going to ask him about, is all.

The Court: The letters say so.

Q. What did you do with reference to getting from

10 Mr. Logan a unit price for the work that you had done?

Mr. Davis: | object to that as immaterial to the

pleadings. It has nothing to do with the case.

(Objection overruled.)

Mr. Davis: Your Honor, he is not suing for the work

which was done, he is suing for the profit.

20 Mr. Palmer: | think perhaps you will find it in the
third count, Mr. Backes advises me refers to this,

Mr. Davis: Your opening only referred to the profit.

The Court; Well, I think it is proper.

(Objection noted for defendant as ground of appeal.)

(Question repeated.)

30 <
A. | asked him for them at one time and went to his
office to ask about them.
Q. What did he say?
A. | had' one made up according to my idea. We
were to agree on the specifications, the contractor and
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the engineer, and | got mine made out, what the unit
prices should be, what | thought they should be, and |
consulted with Mr. Logan and he changed them all. The
excavation was to be s4 a yard and he only allowed $2.
Anyway that is all |1 could get and | left his office and he
promised to give me a certificate or get me the money or
have the money for the work that | had done at that time.

Q. Did you ever get that certificate ?

A. No, | never got that certificate.

Q. Did you ever get any money for the work that
you had done?

A. | never got any money.

Mr. Palmer: I call for a letter dated May g9th,
addressed to Mr. James Logan, Mount Holly, signed by
P. A- Hennessy.

(Letter produced by Mr. Davis.)

Q. I show you a letter dated May 9, 1913, signed by 20
you, and ask if you sent that letter to Mr. James Logan?
A. 1 did.

(Mr. Palmer reads letter.)
(Letter offered in evidence and marked Exhibit P 7.)

Q. Did you send that letter that | have just read you,
marked P 7, to any one else except Mr. Logan?

A. | don’t remember. 30

Q. Do )rou recall whether or not you sent a copy of
that directly to the Board of Freeholders?

A. | think | sent them a copy.

Q- Did you as a result of that letter of May 9 ever
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get any instruction for piling such as you asked for in

that letter?
A. | never received any instructions excepting what

is mentioned in that letter.
Q. How is that?
A. | received no instructions excepting what came in

that letter that has been read before.
O. That is the one that contains the record of the
test pile?
10 A. Yes.
Q. Thed is the only one that you got any information

from?
A. That one where it says giving liberty about

driving piling two feet and a half?
Q. Yes, that is the one that contained thé record of

the test pile.

Mr. Palmer: 1 call for a letter dated May 31, 1913,
addressed to the Honorable Board of Chosen Free-
20 holders, Burlington County, New Jersey.

(Letter produced by Mr. Davis.)

O. | show you a letter dated May 31, 1913, address-
ed to the Board of Chosen Freeholders of Burlington
County, and ask you if you sent that letter and if that is
your signature thereto?

A. 1 did. That is my signature.

30 (Mr. Palmer reads letter.)
(Letter offered in evidence and marked Exhibit P 8.)

Q. Did you receive a reply to that last letter?
A.  From the Board of Freeholders?
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Q. Yes.
A. | don’t remember it.
Q. | show you a letter dated June 3, 1913, addressed

to you and signed Harry Hawkins, Jr., and ask you if
that is an answer to your letter of the 31st of May?
A. That is an answer. | received that letter.

(Mr. Palmer reads letter.)
(Letter offered in evidence and marked Exhibit P 9.)

Q. Did you attend the meeting of June 9th of the
Board of Freeholders?
A. | attended a meeting about thak time, | believe.

Mr. Palmer: Now 1 call for a letter dated June o9,
1913»addressed to the Board of Freeholders, signed by
Mr. Hennessy.

(Letter produced by Mr. Davis.)

O. | show you a letter dated June 9, 1913, addressed
to the honorable members of the Board of Chosen Free-
holders, and signed by you, and ask if that letter was
presented by,you to the Board at a meeting on June 9th?

A. | presented this letter.

(Mr. Palmer reads letter.)
(Letter offered in evidence and marked Exhibit Pio.)
Mr. Palmer: | call for a letter dated July 3 f, 1913,

addressed to the Board of Freeholders, signed by Mr’
Hennessv.

20



10

20

30

14 Patrick A. Hennessy, Direct.
(Letter produced by Mr. Davis.)

O. I show you a letter dated July 31»i9*3> addressed
to tlie Honorable Board of Chosen Freeholders and pur-
porting to be signed by you, and ask if “ou sent that
letter to them?

A. | sent this letter.

(Mr. Palmer reads letter.)
(Letter offered in evidence and marked Exhibit P n.)

Q. Did you get any response from the Board of
Freeholders to the letters | have just read of July 31,
i9T3?

A. | don’t remember of getting any.

Q. Did you get any response at any time from them
in answer to the proposition submitted by you in that
letter ?

A. No. .

Q. Did you ever get any notice from the Board of
Freeholders that your contract on jhe Pearl Street bridge
was to be taken away from you?

A. | never received notice.

Q. W hat was the first that you knew that it was to
be? From what source did you get your information?

A. | never -was informed at all it was to be taken
away.

Q. Did you see any readvertisement of it?

A. | saw it readvertised.

Q. But nothing from the Board that your contract
had been canceled?

A. Nothing from the Board, no notice.

Q. Did you ever have any hearing before the Board
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where the question of cancellation of your contract was
discussed ?

A. | never did, never heard it discussed.

Q. Now Mr. Hennessy, under the contract for the
Pearl Street bridge you were to prepare unit prices,
were you not, for the use of the engineer?

Mr. Davis: | object. The contract will show.

Mr. Palmer: | merely want to call his attention to
what I am going to ask about is all.

The Court: The contract shows it.

(Objection noted for plaintiff as ground of appeal.)

(Question repeated.)

A. The specification states there what was to be done
and | went according to them. | don’t remember now.
I think I was to consult with the engineer.

Q. Did you prepare any unit prices for this Pearl
Street bridge ?

A. | did.
Q. Did you submit them to the engineer ?
A. | called him on the telephone and took them to the

office later on.

O. | show you, Mr. Hennessy— the other side say
they have no such copy.

A. Maybe | didn’t leave it there. It came back with
me. He made a copy of his own.

Q. I show you, under date of April 25, 1913, a paper
which purports to show unit prices on Pearl Street bridge
contract, with payment for materials furnished as per

20
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bill, and ask you if that is what you submitted to Mr.
Logan ?

A. These are not the ones | presented and not as |
presented them.

Q. Have you any copy of the prices that you sub-
mitted to Mr. Logan?

A. There is a copy somewhere, | don’t know.

Q. Did the engineer ever give you an estimate of
the amount that was due you .under the Pearl Street
bridge contract for work that had been done?

A. He promised to make one out and send it to me
at Burlington.

Q. Did you ever get it?

A. | never received it.

p. And you never received any certificate for the
work that you had done?

A. Never saw any certificate for the work that | had
done.

Q. Or never received any money from the Board of

20 Freeholders?

A. Never received any money.

O. Now had you any agreement with Mr. Logan, the
engineer, as to how much was due you for the work that
was done based upon unit prices ?

(Objected to. Objection overruled.)
Mr. Davis: Did your Honor overrule my objection?
30 The Court: You stated no grounds.

Mr. Davis: | thought they were so plain. The only
way in which he could do it is by certificate'

The Court: Does the contract call for a certificate ?
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Mr. Davis: Yes. A mere oral agreement does not
amount to anything. He must have a certificate of that
work.

Mr. Palmer: If your Honor please, the calculation
must be made under the contract between the contractor
and the engineer. The engineer is then bound under the
terms of th¢ oontract to give a certificate. Now if he
withholds that certificate we are certainly not precluded
from showing what that estimate was.

Mr. Davis : | cannot see that that can bind the county.

The Court: Probably not, but the mere fact, I am
inclined to receive it, and see whether it has any legal
significance.

A. | did agree with him —

The Court: Don’t state the amount. ,

Q. What was-that amount?

(Objected to.)

The Court: No, it is the certificate of the engineer
that counts. The objection will have to prevail.

Mr. Palmer: Well, if your Honor please, if the en-
gineer wrongfully withholds a certificate we certainly
can show the amount of work we had done and what
prices had been agreed upon.

The Court: You can show that by him?

20
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Mr. Palmer:, Yes.

The Court: You don’t have to have what the engineer
did regarding the matter.

Mr. Palmer: That is what | asked him, if they had
reached an agreement, as there was a dispute —

The Court: | have allowed you to show that they
10 reached an agreement. Now he can go on and show
what the labor and stuff was worth.

Q. How many yards of excavation did you do upon
this work?

A. About 150,

O. And what was the price submitted by you?

(Objected to.)

20 Q. And what was the price that the engineer agreed
should be—

Mr. Davis: Your Honor has an objection before you.

The Court: According to the contract the payments
are to be made by the county on the certificate of the
engineer. Now | think you are entitled to show by this
witpess that he had an agreement with the engineer, that
far, without going into the contents of the agreement.

30 I think he may show what the labor and material was
worth without regard to any agreement of the engineer
what it was worth.

Q. All right, Mr. Hennessy, putting it upon that
basis, of what the labor and material was worth, how
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much excavation do you say you did?
A. About 150 yards.
Q. And how much was that worth per cubic yard ?
A. | placed it at $4 myself.

Mr. Davis: | move to strike that out. He is telling
what he based it on. That is not the basis nor the test.

Mr. Palmer. He is'an engineer and contractor.
10
Mr. Davis: | don't care if he is. That does not ex-
empt him from the law of evidence.

The Court: If he is entitled to recover he is entitled
to recover upon the theory that the work and labor were
reasonably worth a certain sum, and he, can show that,
what it was reasonably worth. | think that is upon a
guantum meruit. | think that is the theory.

(Objection noted for defendant as ground of appeal.) 20

Q. What other work did you do other than the ex-
cavating ?

A. | built a cofferdam around the. abutment.

Q- How much was that worth?

A. That would include buying it

Q. What it was worth as completed, for labor and
materials ?

A. Labor and material would cost about $700, to
buy it, about $100 to put it in and about $300 or $400 ™
to do the excavation, and $200. or $300 to set up the
equipment.

Q. Any other items of work that you did up to that
time?
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A. That was done up to that time of the completion
of the abutment, foundation.

Q. You never were paid for that work?

A. | never was paid for any of it.

Q. Mr. Hennessy, what was your, estimated profit
upon this job of building this Pearl Street bridge?

(Objected to.)

10 The Court: Well, is that a good word to use, esti-
mated profit?

Mr. Palmer: Well, | will change it this way.

Q. What would profit have been on this job of
building the Pearl Street bridge if you had been allowed
to build it?

Mr. Davis: | object for the same reason. It has
20n°t been shown in this case that the County of Burling-
ton did anything to prevent him from completing his
contract. On the other hand we are urging him to do it.

The Court: Well, upon his theory of the case, that
the county abrogated the contract without any justifiable
cause, | think his measure of damages—

Mr. Davis: He has not said that.

30 The Court: Well, that is the theory of his case. You
can’'t put it all in at once. | suppose that is the theory

of your case, isn't it, without any justifiable cause?

Mr. Palmer: Yes.
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The Court: And their contention is that they had
justifiable cause for taking over and finishing the job.
I think you are entitled to show that.

Q. Now will you answer the question, Mr. Hen-
nessy ?

(Question repeated.)
A. Twenty per cent. 10
By the Court:

Q. That *is according to the plans and specifications ?
A. According to the plans and specifications.

By Mr. Palmer:

Q. And twenty per cent, of the contract price, you

mean ?
20

Mr. Davis: | object. Let him tell what it means.

O. \erv well. You said twenty per cent. Twenty
per cent. oL what?

A. The contract.

@ And how much would that have amounted to?

A. Well, twenty per cent, of the amount of the con-

Q@ You know the amount of the contract, don’t you ? 30
A. Yes, $14,000.

Q Now tell us what your profit would have been on
that basis.

A. Twenty per cent, of $14,780 or 840, whatever it
was. 1 haven't the figures exactly.
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Q. Well, do the figuring if necessary to produce the

amount.
A. Well, I will have to see the contract, won't 1?
O. The contract was for $14,840. %

The Court: The jury can figure that.

Q. Now Mr. Hennessy, in reference to the Broad
Street bridge, were you ever notified by the county
engineer to begin work on that bridge?

A. | was.

Q. On Broad Street?

A. No, not Broad Street, no.

Q. | am leaving the Pearl Street and taking the
Broad Street bridge now. Were you ever notified by the
county engineer to begin that work?

A. | never was.
O. Did you ever ask him for instructions as to when
to begin?
20 A. 1 did.

How often, more than once?

More than once.

Did he ever give them to you?

I never received any instructions.

What did he say? e

Well, the first 1 asked him in the early part of
the summer he didn’t say anything, and the next time he
said he wouldn't give it to me, at his office. And finally
I went to his office again and then he said before wit-

30 nesses that he would not give it to me. That is all |
heard from him.

Q. Did you write Mr. Logan any letters with refer-

ence to the beginning of the work on the Broad Street
bridge ?

>0 »0>0°
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A. 1 wrote him something in reference to the Broad
Street bridge; | don’'t remember what it was.

Mr. Palmer: 1 call for a letter dated August 31, 1914,
addressed to Mr. Logan.

Mr. Davis: We don't have it.

Q. | show you a letter dated August 31, 1914,
addressed to the Board of Chosen Freeholders, and ask 10
you if you sent the original of that letter signed by you
to the Board?

A. | did.

Mr. Palmer: Any objection to my using this?

Mr. Davis: No.

(Mr. Palmer reads letter.)

(Letter offered in evidence and marked Exhibit P 12))

Mr. Palmer: 1 call for a letter dated February 8,
1915>1° Mr. Logan.

(Letter produced by Mr. Davis.)

Q | show you a letter dated Februarv 8, 1915,
addressed to Mr. James Logan, signed P. JA. Hennessy,
and ask if you sent that letter? 30

A | sent this letter, a copy of-this letter.

(Mr. Palmer reads letter.)

(Letter offered in evidence and marked Exhibit P 13.)
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Mr. Palmer: | call for a letter dated February 1s,

1915.
(Letter produced by Mr. Davis.)

Q. | show you a letter dated February 16, 1915,
addressed to Jaynes P. Logan, and ask if you sent that(
letter and if that is your signature?

A. | sent that letter.
10

(Mr. Palmer reads letter.)

(Letter offered in evidence and marked Exhibit P 14.)

Q. Did you get any replies to those letters?
A. | don’t remember of any.
Q. Well, you would know whether you did or not,
wouldn’t you?
A. | would know, I would remember, 1 think.
20 Q Did you ever get any?
A. No.

Q. Did you ever get any instructions to begin the
work on the Broad Street bridge?

A. | never did.

O. Did you go to Mr. Logan’s office for the purpose
of getting instructions with reference to the Broad Street

bridge ?
A. | went, yes, twice.
O. And when?
30 A. | don’t remember the date. | had notes made of
them.

O. What did Mr. Logan tell you?
A. The first time he didn’t say anything, didn’t give,
me any satisfaction. The next time he said he wouldn’t

notify me. , A
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Mr. Davis: | object. The,reason is Mr. Logan has
under the contract certain definite duties, and that is to
notify him. Now whatever his reasons may be for not
notifying him are not material. .

The Court: He is not asking for the reasons, he
wants to know what Mr. Logan did with reference to his
giving work or not.

Mr. Davis: He has asked for what he said and that
is what | am objecting to.

The Court: Well, | think I will allow it. »

Mr. Davis: My reasons are that he is -not qualified or
not competent to bind the Board of Freeholders in any
way by anything he does except by his written instruc-
tions pursuant to the contract.

The Court: | do not saj® that he is, but it is simply
one of the historical steps in the case.

(Objection noted for defendant as ground of appeal.)

O. What did Mr. Logan say?

A. The first time he said that he would not notify
me.

Q. What did he say the second time?

A. That is the third time. The second time he said
he would not notify me. The third time | took a witness
and he said so again before the witness, and that is all.

Q. That he would not notify you?

A. That he would not ever notify me.

Q. Do you know what was done with reference to
the Broad Street bridge by any other contractor ?

20

N
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A. During this argument over 'the Pearl Street
bridge a new cover put on Broad Street, an entire cover
was put on new, and steel beams and the flooring were
made new and a shoring put up under the pilings to sup-
port it temporarily.

Q. That is, temporary repairs were made?

A. Yes.

Q. Now what was subsequently done with reference
to building the new bridge ?

A. It was advertised again and relet.

Q. Did you ever get any notice from the Board of
Freeholders, that your contract for Broad Street bridge
had been canceled ?

A. | never did.

Q. Were you ever asked to attend a meeting of the
Board of Freeholders for the purpose of discussing the
cancellation of your contract?

A. Never.

O. What was the first when you knew that the Board
of Freeholders had cancelled your contract?

A. | never knew it. | didn’t know what they did.

Q. What was the fifst knowledge you had of any
other work being done on the bridge ?

A. | heard it was to be advertised again.

Q. Did you see the advertisements?

A. | did.

Q. Do you know whether or not it was built by some
other contractor?

A. | know it was.

O. Do you know when?

A. Last summer, | believe it was.

O. Do you know how recently it has been finished?

A. | have a note oh it. | think it was January ist.
I can’t remember without taking my notes.

Q. Well, look at your notes and see.
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The Court: Well, is there' any question about the
fact?

Mr. Palmer: | don't think so.
The Witness: A couple years later this was.

The Court: Is there any doubt that after the Board
of Freeholders abrogated his contract they awarded the
contract to somebody else?

Mr. f)avis: None at all, sir.

Q What would your profits have been upon the
erection of this Broad Street bridge had you been allow-
ed to complete it by the Board of Freeholders ?

The Court: According to the plans and specifications ?

~ Mr. Palmer: According to the plans and specifica- 20
tions ?

A 1T | refer to my booK I can get it exactly.

Q What would it have been on a percentage?

A | am not sure but | think eighteen cents on the
labor and twenty cents on material.

Q Well, look at your book and give us the exact
figures. ,

(Witness refers to book.) 30

A.  The material was figured at eighteen per cent, and
the labor at twenty per cent, profit.
Now how much would that have amounted to,
your profits ?
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A. The material was*$5,300, and 18 per cent, $954.
The labor is $2,777; and twenty per cent, would be $554.
Q. Then what would your total profit have been?

A. The total profit would be $1,508.

The Court: Is there any question about the fact that
the Board of Freeholders took the Pearl Street contract
away from him and awarded it to somebody else?

Mr. Davis: None at all.
Cross Examination:
By Mr. Davis:

O. Mr. Hennessy, you sent a written bid on these
proposals, did you not, on these invitations, for the con-
struction of these two bridges?

A. | presented one.

20 @ This under date of Belviclere, New Jersey, Octo-
ber 23, 1912~ is your bid for the Broad Street bridge, is
it not?

A. Itis.

(Paper marked Exhibit A for identification.)

Q. And this under date of Belvidere, New Jersey,
October 23, 1912, is your bid for the Pearl*Street bridge?
A. ltis.
30

(Paper marked Exhibit B for identification.)

Q. On Aiigust 21, 1912, you signed this paper, did
. you not? You see your signature down there? You
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recognize that, don’t you ? |Is that your signature to that
paper ?

A. It is my signature.

Q. All right, if that is your signature. That is what
we want to know ?

Mr. Davis: -1 ask that this be marked.

(Paper marked Exhibit C for identification.)
10
Q. | show you what purports to be a letter addressed
to James Logan, under date of May 16, 1913, signed
P. A. Hennessy, and ask you if that is your signature?
A. Yes, that is my signature.

(Paper marked Exhibit D for identification.)

Mr. Davis: Do you have those letters under date of
March 17th and March 20, 1913, addressed by Mr.
Logan to you? | call for them. You said you had them. 20

(Letters produced by Mr. Palmer.)

Q Now this letter under date of March 17, 1913
addfr)essed to you, signed James Logan, was received by.
you?

A.  Yes.

The Court: Mr. Davis, let me ask you a question. Is
this correspondence merely confirmatory or accumulative *®
of what has already been in?

Mr. Davis: Oh, no.

The Court: How does it change it?
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Mr. Davis: These letters that I am offering now, or
rather, identifying, are the interpretation of Mr. Logan
as to the foundations as provided for in the contract.
You see the contract provides that if there is any inter-
pretation to be fnade that the engineer does it. Now in
regard to these foundations Mr. Logan made an inter-
pretation of this contract and'served it on Mr. Hennessy
here, to the effect that he must put these pilings in at his
OWN expense.

10

Mr. Palmer: If your Honor please, it is not a ques-
tion of interpretation. The contract calls for matters of
interpretation.  Any question arising about the terms of
the contract, the engineer’s opinion probably would be
controlling; but here is a matter that is neither mentioned
in the contract, the plans or the specifications in any way
shape or form, as to pilings.

The Court:  Well, the court will ultimately have to
20 Pass upon that question. Well, it is perfectly obvious,
from what has already appeared in the case, that there
was a serious dispute between this contractor and the
county over the question of piling. The contractor dis-
covered after he had made the excavation that the
ground was too soft or doubtful to sustain the abutment
without piling. The Board of Freeholders and the
engineer said it was the business of the contractor to
have known that in advance and made provision for it.
20 That is the dispute, isnt it?

Mr. Davis: Yes, but there is a further question, and
that is that this all goes back to the judgment of the
engineer. If there is anything that is omitted the engi-
neer nevertheless has authority to require it to be put in
to form a completed whole.
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Mr. Palmer: The question of something omitted
from a part of the contract is a vitally different proposi-
tion, as a thing so essential as the question of this piling,
that is not a question of omission.

The Court: Well, the court must finally say.

Mr. Davis: These letters are pertinent and offered
on that ground.

The Court:-lam not going to cut out anything.

Mr. Palmer: The only offer is that it was the
engineer’s interpretation of what that contract should be.
We have no objection to your Honor’s deciding the con-
tract, but we object to the engineer’s interpretation of it.

(Letter marked Exhibit E for identification.)

Q. | show you a letter under date of March 2o0th,
addressed to P. A. Hennessy, Esq., Burlington, New
Jersey, and signed James Logan, county engineer, and
ask you if you received that letter?

A. | received that letter.

(Letter marked Exhibit E for identification.)

Q. Now Mr. Plennessy, all you did do toward this
ridge Was the excavation for the foundations on the
Burlington city side, was it not?

A. That and more.

Q. Now what else did you do?

A. Bought and set up equipment to do this work.

Q* | am not talking about the equipment, | am talk-

10

2n

30
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ing about as far as the construction of the bridge is
concerned.

A. Built a cofferdam and made the excavation.

Q. Built a cofferdam where?

A. Under the south abutment, | believe it is.

Q. And you made an excavation for that south abut-

ment, that is, the abutment on the side of the stream
nearest to the city of Burlington?

A

Yes.

I® Q. Now what else did you do as far as actual con-
struction is concerned?

20

30
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Built forms for the concrete arch.

Where were they ?

On the ground near the work.

Never used?

| never used them.

I am talking about what was done towards erect-

he bridge.

Well, that was erecting, building the forms first.
You never poured any cement in them?

No, sir.

Never built any foundation?

No, sir.

You never did a single thing as far as the con-

ctive part, that is, the fabrication of tl"e bridge?

No, built no part of the bridge.

How many piles did you drive?

One test pile, | believe.

Just one test pile?

One or two, | forget.

When did you sell your material there to the

succeedmg contractor?

A

| sold it at different times. Some of it | never

disposed of until a short time ago.

Q.

What was the first thing you sold to him?
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A. To the contractor?
Q. Yes.

Mr. Palmer: | object, because there has been no claim
in our testimony—

Mr. Davis: Oh, yes; you claimed for material.

Mr. Palmer: In place.

10
Mr. Davis: Yes.
Mr. Palmer: All right. Go ahead.
A. | sold the cement all during that next summer

in small lots.

Q. To the contractor?

A. No, I didn't sell any cement to the contractor;

Q. Who did you sell that to?

A. Why, just different people in Burlington and 20
Riverside.

Q. What was the first thing you sold to the con-
tractor ?

A. 1 sold the crushed stone on hand and sand on
hand and some lumber.

Q. That was to the man who eventually built the
bridge ?

A. Yes, two years afterwards, two and a half. |
don’'t remember the time.

Q. What was there there that you didn’t sell? What 3/
was there there that was for the use of the bridge that
you didn’t sell?

A. Labor and material there?

Q. Yes.

A. That was finally all disposed of.
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Q. Sold it all?
A. Yes.
Q. Did you sell it all before you brought suit in this

A. Sold it any time | could.
Q. Answer the question. Did you sell it all before
you brought suit in this case ?
Mr. Palmer: 1 object. There has been no testimony
on Mr. Hennessy's part or claim for the value of this
1 material.

Mr. Davis: Yes, there is a claim here.

Mr. Palmer: No, there was no testimony on that
point at all.

Mr. Davis: | am not saying your testimony but in
your claim.

20 The Court: Do you abandon that part of the claun?

Mr. Palmer: Yes, as far as the claim for material on
the Pearl Street bridge sold to somebody else, certainly.
There has not been a bit of testimony on that. And in
regard to abandonment, it is not competent cross exami-
nation, because he has not testified to it.

.Mr. Davis: | propose to show, if your Honor please,
that at the time he brought this suit he knew he was
30 bringing a fake claim against the county, because at that
time he had sold the very material which he was suing
the county to recover for.

The Court: Well, now, | understand Mr. Palmer
abandons that part of the complaint.
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Mr. Davis: Nevertheless | have the right td cross-
examine this man to show this jury that he is bringing a
fake claim against the county and that he did not own it
at the time he filed his complaint.

Mr. Palmer: Our claim is based on the testimony
that we have offered.

The Court: No, the claim now is limited, as | under-
stand it, to the item of profit he would have made if he
had been allowed to finish the contract. Is that it?

Mr. Palmer: And the material actually used, the
cofferdam and material used in the excavating on the
Pearl Street bridge.

The Court: That is to say, the work and labor which
actually was put into the job?

Mr. Palmer: Put into the bridge.
The Court: And the material ?
Mr. Palmer: Yes.

The Court: But not the other?

Mr. Palmer: Not the other.

10

20

The Court: That is not a feature of your case? You »

abandon that?
|

Mr. Palmer: Yes.

Mr. Davis: That is the point | am going to try to



36 Patrick A. Hennessy, Cross.

show, that every last thing, cofferdam and material, that
went into this bridge had been sold to the contractor be-
fore he commenced this suit.

The Court: The court will permit you to show by
cross-examination of this witness anything in reference
to the material that went into this job or labor that went
into the job but nothing in regard to the material that did
not go into the job or labor that did not go into the job.
O S

Mr. Davis: Well, but if your Honor please, he has
testified that he was entitled to recover a certain per cent
on the whole of the contract price. He has testified what
that sum would amount to. Now he has already testified
that apparently a part of this thing that he wanted to re-
cover the profit on from the county of Burlington he in
turn has sold to somebody else. Now isn’t it pertinent to
show that that has been reduced, that these goods for
which he is now claiming profit he has already sold?
20

Mr. Palmer: No, because we had to buy them in the
first instance.

Mr. Dsivis: Yes, but you have your profit in the sale.

Mr. Palmer: No, the profit does not figure on our
buying and selling it.

The Court: Well, it is not a matter of any great
moment one way or the other.

RECESS TILL 1.30 P. M.
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Trial of the cause resumed at 1.30 P. M.

Patrick A. Hennessy, resumed.

Cross-Examination, continued.

By.Mr. Davis:

Q. Now you did nothing further toward completing
this bridge, did you ? 10
I didn't go forward?

Yes.

I went as far as | could go.

I say you did nothing further?
I made a form for the parts.

Q. Yes, you testified that, but I am talking about as
far as the actual fabrication of the bridge is concerned,
you did nothing further.

There was none of the bridge built.

Q. You didn’t drive any other pile than this test pile ? 20

A. No.

Q. You didn’t excavate on the far side of the creek
to see whether piles were necessary ?

A. ' No. .

@ You didn't put down a foundation?

A. Put no foundation down.

Q Yofi did nothing whatsoever except whdt you
have already testified to ?

>0 >0>

A. No. ; )
@ How long did you keep your stuff there ? 30
n A different times- 1 so'd '*when 1 sot a chance,

y. When did you sell the first material ?

A- Well, I am not positive but | think the first | sold
was to Mr. Smith.

@ Mr. Smith was the subsequent contractor?
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A. He bought some and hired soiue more.

Q. You have answered my question.. Mr. Smith was
a subsequent contractor, was he not ?

A. Yes.

Q. What did you sell him?

A. | stated that once.

O. State it again.

A. | sold the stone and sand and some lumber and
rented the equipment, that would be the derrick and such

10 things as those, that were required, and he used the

cofferdam steel sheeting.

Q. You rented him the use of the cofferdam?

A. The steel sheeting. | don’'t know who used the
cofferdam.

Q. The cofferdam was already in the water at the

time?

A. Yes.

Q. You rented him the use of the cofferdam?

A. | rented him the use of the sheeting in the coffer-
20 dam.

Q. In place?

A. In place, on one side.

Q. What was there on the premises that you did not
sell to Mr. Smith ?

A. Well, I didn't sell part of the lumber, and the ce-
ment, none of the cement.

Q. .That was disposed of before or after Mr. Smith
went there ?

A. At times, whenever | could sell it.

30 O. | am asking you was it before or after Mr. Smith
went there.?

A. | think it was mostly all disposed of before Mr.
Smith went there. The cement was disposed of in the
same summer of the contract anyway.

Q. Most everything in your opinion except what you
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sold to Mr. Smith was disposed of before Mr. Smith
went there to erect this bridge; that is a fact, isn't it?
A. No, | sold the reinforcing s'teel to Mr. Smith too.
Q. Well, I say the stuff you didn’t sell to Mr. Smith
was sold before Mr. Smith got there?

A. No.

O. What was there that was not ?

A. Some lumber.

Q. To whom did you sell that and when ?

A. | can't remember the date. 10
Q. Before Smith went there or afterward?

A.- Some before and some afterwards.

Q. Who did you sell that to that you sold after-

wards ?

A. Mr. W. C. Jones some.

0. Now what time of the year was it that you sold
the rest of your stuff.

A. This is in reference to Pearl Street, not including
Broad Street?

Q). \ ou didnt have anything on Broad Street, did 20
you?

A. | did.

Q. What did you have there ?

A. | had reinforcing steel and lumber bought for the
two jobs together.

O. | am speaking now about Pearl Street.

A. Pearl Street? What was that question ?

Q. When was it that you sold the last stuff at the
Pearl Street bridge ?

A. 1 ddnt remember the date. 30

Q Was it before you brought this suit?

A. 1l don't remember the date of the suit, exactly
when it was brought.

Q- Well, this was brought in October, 1915." You
had sold everything at that time, hadn’t you?
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A. No, not everything.

Q. Now what was there that was not sold?

A. That was before Smith came? | don’t remember
the date of it.

Q. This'was in October, 1915- What was there at
that time that you had not sold?

A. Was that before Smith came or after? 1 don’t
remember now the date. Before the other contractor
went there or after?

10 Q. lcan'ttell you. | am trying to find out from you.

A. Well, itis in the record there exactly when it was.

0. How much did you get for this stuff?

(Objected to.)

Mr. Davis: The purpose of offering this question is

that he is claiming a profit of twenty per cent on the con-

" tract price of this stuff. -Now he is trying to recover
from the county this twenty per'cent.

Mr. Palmer: The question of what he sold his mater-
ial for, he had to buy it in the first place and put it there,
and who he sold it to or what he did with it, or whether
he burnt it up, does not change the proposition that he is
entitled to his profit ou his job, no matter what became
of that, whether it was used there or what he did with it.
There is no claim now for the material put in there ex-
cept as he would be entitled to a profit upon the whole
job. Now whether or not he had some stuff there that he

30 afterwards sold cannot take the question of his profit one
way or the other, because he had to buy it in the first in-
stance.

Mr. Davis: No, but he is entitled to a profit on the
work, if your Honor please, not only on the material but
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on the work. He figured it twenty per cent on his entire
work, the contract price. Now he abandons, as | under-
stand, the material that was sold to the other party, and
only that material which went into the bridge.Now how
am | going to find out how much went into the bridge
unless | can find out how much he sold ?

The Court: | think upon that theory it may be an-
swered.

10

A. | have a record of all the things I sold.

Q. All right. Now where is it?

A. Of the things I sold on both bridges.

Q. Well, you had never been told to go to work on
the Broad Street bridge, had you ?

A. No, but | had a contract and | assumed that |
would build it and bought the material for it, bought the
reinforcing steel.

Q. I understand, but you hadn’t been told before.

A. No, | began to buy steel after the contract was 20
signed. | bought the steel sheeting which would be used
for both bridges, also the reinforcing steel for both
bridges, also the forms for both bridges. *

Q. All right. Find that record now.

A. | have here a list of the sales, and collections |
made on those two bridges separately. | have a note
down here and | also have them in this book, and | also
have the vouchers for the material | bought.

Q. No, I ask you the same question and | want an an-
swer to that one, Mr. Hennessy. How much money did ~
you get for the stuff that you sold ?

A. 1 will tell you. On Pearl Street?

The Court: On Pearl Street.
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A. $1664.89.

Q. Now you sold to Mr. Smith-----

A. 1 will give you that now. | have the record of it.
100 cubic yards of sand at 90 cents.

Q. No, the gross sum, the gross amount.

A. | will have to total it.

O. Well, you got three checks from him, didnt you?
You got a check of $515.63, another check of $416.63,
another check for $100?

I® A That sounds like it. | can give you the total of it
here.

Q. And that is the sum total of the money that he
paid you, wasn’t it?

A. Yes, | have the amount here.

The Court: How much does it amount to in a round
sum?

Mr. Davis: $1033.26.
20 Q. Now how much did you sell to other persons?
A. | sold lumber—I got returns, I collected from the
indemnity company for liability insurance premium, $58.
Q. That is the company that went into bankruptcy?
Ar No, it didn’t go into bankruptcy; the liability
company.
Q. That is the one that went into bankruptcy ?
A. No, | dont think it is.
Q. Don't you know?
30 A, ldontthink it is. It is the liability company in-
suring labor.
Q. That is different?
A. That is different.
Q. Goahead. How much was that amount ?
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A.  And I sold Hennessy & Jones—that is myself and
partner—eon another contract—

Q. Sold to you and your partner?

A Yes, on another contract, $13.32. It giwefe the
number of pieces of lumber and what size they were, if
you want it. And | sold at an earlier date, from March
7th to April 23, 1914, | sold $35.14 more to same con-
tract, the same contractor.

Q. Sold it to yourself ?

A Sold it to the company, Hennessy & Jones. A

Q. Of which you were a member?

A Yes, and | sold to W. C. Jones alone 28,700
pounds of stone.

Q. How much money did you get ?

A $125 a ton, $17.93. And also sold at another
date 4800 pounds of stone at $1.20, $2.48; four loads of
sand, W. C. Jones, at 90 cents, $3.60.

Q. Have you got dates on them?

A Not all of them, no. Smith’s are all dated.

Q. Just give us the sum total of the amount that you 20
sold there.

A | gave you the sum total.
The Court: He said $1664.89.
Q. Now what is the latest date that you have?

A The latest date that | have laid down is the 24th
of April.

Q. Of what year?

A 1914, 30
Q- The 24th of April, 1914?

A Yes.

Q. Now what did you sell after that date?

A | havent items here dated after that; | don't
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know. Arthur Smith’s would come about that time, |
guess.

Q. No, Arthur Smith’s come-----

A.  About that time.

Q. Arthur Smith’s comes on the 30th of April, 1914.

A.  That would be after that then. | guess the 24th
is the last item | have dated.

Q. So that all of this stuff had been sold before you
filed your claim against the county claiming compen-

~m) sation for those very things that you sold; is that cor-
rect?

A. | don’t know the dates.

Q. You have got the dateg there, havent you? You
told me that you could give them to me. The latest date
that you have there is April 24th, what year ?

A. 1914,

O. What is the date of starting suit?

A. One moment. Is that right? The latest date I
have here is April 24, 1914.

20 Q Summons was issued in this case in October,
1915, so that all of the stuff was sold at that time, wasn'

=
-~

| only ask in my case-----

No, won’t you answer my question?

I believe mostly all was sold, yes.

What was there that was not sold at that time?
There was a little lumber left there at that time?
How much was it and who did you sell it to?

| believe that is the item of Jones.

When was that sold?

I have no date on it.

When was it sold?

Well, in the summer of 1914.

Was sold in 1914? Well, then that was before
October, 1915, wasn't it?

30

OPO>OP>OPO0>0OP
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A. Yes.

Q. So that at the time this summons was served
everything had been sold by you?

A. Mostly everything, yes.

0. And yet you file a claim to recover from the coun-
ty the price of materials which entered into this bridge
which you brought there and which you had sold before
you filed this claim ?

A. | don't claim anything of the kind.

Q. You don’t claim it? 1

A. No.

Q. Do you know what is in your complaint ? Then do
I understand that you make no claim against the county
for the cofferdam ?

A. | make claim against the county for my anticip-
ated profits.

Q. 1 ask you do you make any claim——"'

Mr. Backes: He may be permitted to answer.

20

The Court: Yes, give him a chance to answer the
question.

Mr. Davis: | ask him to answer my question, if your
Honor please.

Q. Do you make any claim against the county for
this cofferdam ?

A. | answered what the claim is,

Q. Answer my question. 30

A. What I lost on the cofferdam?

Q. No, I am asking you for this cofferdam which you
put in there, which you testified to on direct examination
at Mr. Palmer’s request, do you mean to say that you are
claiming damages for that cofferdam from the county?
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A. The full amount of it?

Q. Yes,.

A. No, sir; | deduct what Mr. Smith paid me and
what | got in any other way.

Q. How much was that cofferdam worth?

A. | gave you the whole details.
Q. Yes, | know you did.
. A. | can give it to you if you want to take it up, the

cost of the building or the price of materials either one.

Q. | am not proving your case.

A. What do you want to know?

Q. | am trying to find out if you are claiming from
the county compensation for this material that you put
in this cofferdam and for' the material, sand, etc., that
you had there that you testified to in direct examination
for Mr. Palmer.

I am claiming what | lost on that only.
You are claiming for that?

I am claiming for that.

And that IS the twenty per cent?

| don’t know. My books will show that.
All right, if you are satisfied | am.

>O0rO>0>

The books will show that, what | paid for them
and what | lost on them.

Q. You made visits up to Dr. Lejambre, did you not?
Visits to Dr. Lejambre?
You heard my question, didn’t you?
W here at?
At his house in Bordentown.

>0 >0 >

No, sir.

Q. Didn’t you ever go and see Dr. Lejambre? Do
you know him?

A. | know him, yes.

Q. Did you go to see Dr. Lejambre about this
bridge ?
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A. | never remember of it, being in Dr. Lejambre’s
house, never in my life.

Q. Did you meet Dr. Lejambre at the Bordentown
House in the city of Bordentown and have a conversation
with him with respect to this bridge?

A. 1l don’t know. | don’t remember it.
Q. Did you or did you not?
A. | don’t remember of doing it.

Q. At that time didn’t you have a conversation, or at
Bordentown, when you met Dr. Lejambre, in the Bor-
dentown House, didn’t you have a conversation with him
in respect to this bridge ?

Mr. Palmer: | object, primarily because it is not
cross-examination. It has no pertinency whatsoever.

The Court: | am inclined to think that is sound Mr.
Davis.

Mr. Davis: If your Honor please, this is the plain-

tiff and he is trying to give the court and jury the im-
pression that he has done everything and was always
ready to go ahead with this bridge.

Mr. Palmer: It is for you to prove that he has not
been, it is not for cross-examination.

Mr. Davis: Yes, | can. He is the plaintiff.

The Court: | think any cross-examination which is

inconsistent with the present attitude is competent, Mr.
Palmer.

Mr. Palmer: It is true so far as any matters have
been developed. It is not shown who Dr. Lejambre is or

*0

20

~0
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what his connection is with the situation or anything of

the sort.

The Court: | assume that will all be brought out. |
assume he is a member of the Board of Freeholders.

Mr. Davis: He was a member of the Board of Free-

holders at that time, the small Board.

The Court: You see the plaintiff has the burden of
proof. He must show either performance or that he was
prevented from performing, and upon that theory any
testimony which negatives either one of those proposi-

tions would be proper.

Mr. Palmer: But the question so far as appears at
the present time does not bear upon either proposition

that your Honor suggests.

The Court: | cannot tell until I hear it. It may not
be strictly so, but | cannot say that any— he says he didn’t

see the man.

The Witness: | wasn’t at his house.

Q. 1 didn’t ask you that.

Mr. Palmer: Any conversation with Dr. Lejambre

ha$ no binding effect upon either of the parties.

The Court: No doubt. Anything that is said, unless
it is consistent. For instance, this would be testimony
and this would be proper cross-examination: suppose he
went to our friend from Bordentown and said he didn.’t

want the job anyhow and was going to throw it up, some-
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thing to that effect. That would be proper cross-examin-

ation.
Mr. Palmer: That would not make any difference.
The Court: Let us hear it anyhow.

O. Did you meet Dr. Lejambre at the Bordentown

House in Bordentown ?

A. |l don’t remember of it.
Q. Do you say you did or didn’t?
A. |1 say | don’t remember.

O. Now didn’t you meet him there and have a talk
with him with respect to the piling to be used here and
try to persuade him as one-of the small Board of Free-
holders to authorize the entering into a supplemental con-
tract for the driving of those piles to hold the founda-
tion?

(Objected to.) 20
A, | absolutely did not.
The Court: He has denied it.

A. | absolutely did not.

Q. Did you have any conversation with him in the
Bordentown House with respect to this contract at all ?

A. 1 don’t remember speaking to him about it.

Q. Did you have any conversation with Dr. Lejam- 30
bre anywhere else in respect--------

A. Yes, | did.

Q. And where?

A. In Mount Holly, New Jersey.
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Q. In the Board of Freeholders or in his private
capacity?
A. In the Board of Freeholders. | met him one day

at the station in Burlington too.

Q. Were you talking to. him about this contract?

A. Just a simple remark. | made no request or no
suggestions in any way.

Q. Didn’t Dr. Lejambre at the Bordentown House in
Bordentown, when you were talking to him about this
contract, tell you to proceed with the contract, that the
money was safe and that the county would pay you?

A. Never.

Q. Didn’'t Dr. Lejambre at the Bordentown House in
Bordentown tell you— —

A. | don’t remember meeting him in Bordentown at
all.

Q. Didn’t he tell you at the Bordentown House in
Bordentown that if you were not satisfied with your con-
tract that the county would relieve you of your contract,
open bids and allow you to bid again?

A. No, sif;not as | know of.

Q. Did he tell you that anywhere else ?

A. Absolutely nothing, nowheres; never was spoken
of by the Board of Freeholders.

O. Did he tell you that anywhere else ?

A. To give me a contract?

Q.. Yes, if you were not satisfied with the contract
that you give it up and bid a second time.

A. Yes, | have got a record of it. They said that
here in Mount Holly.

Q. As a matter of fact this contract was readvertised
afterwards?

A. Yes.

Q. And you came to Mount Holly at that time?

A. Yes.
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And offered a bid on that contract?

Yes.

Have you that bid ?

I never put that“bid in.

Did you not have a bid ready to offer?

At the time it was let?

Q. No, not at the time it was let, on the advertise-

>o0>»0>»0

ment before it was let.

A. 1 had no bid under my own name. | helped a man
prepare one, that is all. V.

O. You appeared with the bid?

A. Not with my bid, no.

Q. | am not asking you about your bid.

A. Yes, | appeared with a man that had a bid.

Q. And a bid that you were interested in?

A. Only helping to figure it.

Q. You were interested in that bid?

A. No. Yes, | was interested in this man, in helping
him make it out. My name was not connected with it at

20

all.

Q. The bid that you offered was in the name of
Jones, was it not?

A. Yes.

(Objected to.)

Q. He was your partner, was he not?

A. Not in this thing.

Q. | am not talking about this work, but your part-
ner, the very man to whom you sold these goods that you »
mentioned a minute ago.

A. | had a-----—--

Q. Answer my question.

(Question repeated.)
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A. No partner on that bid.
Mr. Davis: | move the answer be stricken out.

Mr. Palmer: The witness has a right to answer that

question.

Mr. Davis: You bet he has a right to answer it and |
am going to insist on it.

10
A. The man that made that bid----—---

Mr. Davis: I move that the answer be stricken out.

The Court: The motion is denied. He is entitled to

answer the question.

Mr. Davis: That is what I am asking. He is an-
swering something else.

20

The Court: He is entitled to say that.

Q. | am now asking you if this man Jones, in whose
name this contract was, and which contract was in your
handwriting, where you had figured it up, wasn t he your

partner ?

(Objected to.)

A. In one particular case. We were organized to do
one job and could do no more under our agreement.

O. W as that the job of which you spoke, from which
he bought your stuff at this place ?

A. Yes, the same one.

Q. And the same goods that were on those premises
and that entered into this contract were your goods that
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you sold Jones which entered into this contract?

A. No, | didn’t sell them to Jones, | sold them to
Hennessy & Jones.

Q. But he was your partner?

A. On this specific job he was.

Q. On which specific job?

A. Building the floors and roofs of the Public Ser-
vice building in Burlington power house.

Q. Were these the goods that you sold to him used in
that contract ?

A. Part of them.

Q. Used in this contract?

A. Used in this contract, sold to Hennessy & Jones.

Q. But I am trying to identify the party. He is the
same man ?

A. The same man.

Q. That bid on this contract?

A. It is the same man that bid on it.

Q. And you came to this town with the contract in
your pocket which you had drawn estimates on?

A. | had helped him, not in my own name though.

Q. No, of course not. When was that?

A. 1 don’t remember the date.

Q. Well, what year was it?

A. The records will show that.

Q. What year was it? ,
A. Well, it was befoYe the Pearl Street bridge was

let, a month dr so.

Q. Before the Pearl Street bridge was let?

A. Yes.

Q You mean the second time?

A. The second time. [1'think it was on the srd of
llarch. It was a blizzard day and for that reason the'
bids were not open.

Q  was this bid offered ?

20

3q
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A. The Board didn’t meet. There was a blizzard.

Q. | didn’t ask you whether the Board met or not.
I am asking you whether the bid was offered.
A. It was there but there was no one to offer it to.

Q. Mr. Logan’s assistants were there, were they not?
The Court: What bid are you talking about now f
Mr. Davis: The bid after this bridge was advertised
10 for the second time. After he had failed to carry out his
contract it was readvertised and this man bid.
The Court: Was it the same contract?
Mr. Davis: The same bridge.
The Court: The same plans and specifications ?
Mr. Davis: The same plans and specifications. It
20 was the same bridge with some changes and modifica-
tions in it.

Q. What did you do with this bid ?

Mr. Palmer: | object. There is no competency'or

relevancy whatsoever.
The Court! | think that is right.

30 Mr. Davis: Well, why doesn’t it show that the man
acquiesced the abandonment of this contract, when he
prepares bids and brings them on a second time, when
his contract is being abrogated. If that does not show
acquiescense in the abrogation of the county | dont
know what does. 1
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Mr. Palmer: He had no notice of any abrogation

whatsoever. It was not his bid at all.
Mr. Davis: He said he had a bid in his pocket.
The Witness: No, | didn’t have it.

>Q. Who did have it?

A. Mr. Jones.

Q. You were present and came ovfer with him for
that purpose ?

A. Yes.

By the Court:

Q. You were trying to get the job for Jones?

A. Yes, | wanted to sell the stuff that I had on my
contract. He agreed to take it at a certain price, the
work | had already done and the equipment | had set up.

Mr. Palmer: It showed a knowledge of the readver-
tisement but it does not show any acq.uiescense or any
abandonment on this man’s part. That is as far as it
does go.

The Court: Well, it may be a question of fact, you
see, and it may be necessary to have all the facts and cir-

cumstances.
By Mr. Davis: -
Q- You say at that time, ot the time that this con-

tract was being readvertised for, you were *then desirous
of selling your materials to Mr. Jones?

20

30
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A. Desirous of selling it. | tried all the time to sell
it.
O. Won’t you answer my question ?

Mr. Palmer: He has a right to answer in his own

way.
(Questioned repeated.)

10 Mr. Palmer: It is a perfectly ligitimate and proper

answer.

Q. You say you had been trying to sell it all the time ?
A. Yes.
Q. How long had it been you were trying to sell your

material?
By the Court:

20 @ what the court wants to know arid what thefjury
will want to know is whether when you knew that a new
contract was to be awarded for this job you put in a bid
for yourself.

A. No, I did not.

Q. You didn’t put in a bid yourself?

A. 'No. .

Q. Well, did you bid on the job in anybody else’s
name ?

A. No. What he is coming at is that it was adver-

30 tised one time before it was let and at this letting | had
helped a man to figure the contract with the understand-
ing that he was to take my stuff.

Q. You helped Mr. Jones, who was your partner?
A. Yes, at the time.
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Q. Andshe was your partner at the time on some
other job?

A. Yes, but it was specific. It was named in our
agreement that it would be no other contract.

Q. And you helped him get up a bid on this job?

A. Yes, in his name.

Q. In his name?

A. Yes.

O. And you wanted to turn over all of the stuff you .
had on thi.sjob to him ? ) 'n

A. Yes.

Q. To help you out?

A.1 To help me out, sell the stuff.

O. Help you unload ?

A. Unload.

By Mr. Davis:

Q. Now that was when?
A. Well, that is a matter of record, but it is March 20
3rd, the year that the bridge was built in. | am not sure

now without looking at it. It is a matter of record there.

0.

Before that time you had applied yourself for the

specifications for these new advertisements, hadn’t you?

o>o0 >0 >

Yes.

You had applied to Mr. Logan?

Yes, and got them.

And got them from Mr. Logan?

Yes.

And he wrote you letters asking you to return ”

them, did he not?

A.

Q.
A.
Q

I don’t know.

Now look at this letter here.

I do think | have the specifications.

I am asking you if at that time, on April 10, 1914,
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you didn’t receive a letter under that date from Mr.
Logan asking you to return the specifications.

A. If 1 did I have it on file.

Q. Won't you look and see?

A. | had the specifications and returned them to Mr.
Logan, and I think there was sQme dispute. | said | had
left them at the office.

Q. Didn’t you get a letter from him under date of
April 6, 1914, asking you to return them?

j remember sometime getting a letter about the
plans, yes.

Q. Now under date of March 5, 1914, didn’t Mr.
Logan write you a letter to this effect: “That owing to
the severe weather conditions the Board has ordered re-
advertising. Due notice of this will appear and a copy
sent you?”

A. | never received any notice of that.

Q. You remember the day that you came over here
with Mr. Jones with the bid in'his pocket, it was a bad
day and the weather was such that people were not here?

A. Yes.

Q. It was advertised, was it not?

A. Yes.

Q. Didn’t you get notice of the fact that it was to fie
rehdvertised ?

A. No, | didn’t get any notice that I remember of.
| haven’t any record.

Q. But before that time of the first day when the
blizzard was on, you at that time had the specifications

g o iff your pocket?

A. Not at that time.

Q. Well, I mean before that time.
A. | had had them, yes.
Q. And you had at that time determined to sell all

the stuff that you had on the ground 2.



Patrick A. Hennessy, Cross. 59

Yes.
Now when did you determine to do that?

That was in 1914.
When did you determine to sell your stuff there?

© > o>

A" As soon as | found that I couldn’t get specifica-
tions for driving the piling.

Q. Now when was that?

A. Well, you will have to look the correspondence
over between myself and Mr. Logan.

Q. | will let you determine when it was.

A. Well, Twill see if I can find any correspondence
with reference to the piling, which | never got any in-
structions to drive. Do you want me to go into all this?

Q. | just want you to answer the simple question |
asked you, when did you determine that you were going
to sell your stuff on this place ?

A. After | ,had correspondence with Logan in this
formal way. | had asked him for the plans and speci-
fications—

Q. What date was it that you determined, as near as
you can tell us, to dispose of the stuff that you had on the
premises?

A. | began to think that we never would have any
settlement in June.

Q. It was in June, 19137

A. 1913, June or July, along there somewhere.

Q. And you were going to sell it to Mr. Jones be-
cause you thought it was best to abandon this contract,
didn’t you?

A. 1 didn’t think about abandoning it at all, but |
thought I n$ver would receive specific orders for piling
which I could go and buy and order piling on--------

Q. But! am saying that you decided at that time that
it was impossible to complete this contract, didn’t you?

A. Impossible to complete it? No, absolutely no.

20

3q
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Q. I mean under the circumstances that existed.’

A. Impossible to complete it? No. You could drive
piling and complete it.

Q. Why didn’t you do it?

A. | never got a diagram or specification. It wasn’t

in our original contract, wasn’t in our specification.

By The Court:

10 Q. But the point is you were not willing to go on and
ecomplete the contract under the circumstances, were you,
without a diagram of piling and without a new contract
with, reference to the piling?

A. Not necessarily a new contract.

Q. In other words, you wanted to be paid for the
piling?
A. Yes, I wanted it but I didn’t insist on it. | pro-

tested against driving them for nothing but I was always
ready to drive them if I got the specification of what was

20 required.

By Mr. Davis:

Q. In every one of these letters that you wrote then
you insisted upon the payment----—----

A. | protested.

Q. One minute. Didn’t you insist upon payment for
these piling that were to be fixed ?

30 Mr. Palmer: | object, because the letters speak for
themselves and have been read to the jury.

n
The Court: | think it is proper cross-examination.

(Question repeated.)
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A. | protested against driving for nothing.
By The Court:

Q. Then you refused to go on with your contract un-
less they agreed to pay you for your work; isn’t that a
fact?

A. No, not at all.

By Mr. Davis:

Q. Why didn’t you do it?

A. | couldn’t drive the piling under the plans | had.
I had to go and order the piling without knowing wheth-
er they were to be green or dry or crooked or straight.

Q. Didnt Mr. Logan tell you the size they must be
driven ?

A. Only the size, but not indicating the kind of tim-
ber or how straight it had to be or how small the top.

Q. In other words, you wanted Mr. Logan to go 20
there and take charge of the business for you; is that it?

A. No, | wanted him to give me my instructions ac-
cording to the last page of the specifications, which he
was bound to give me fully on any question that came
up.

Q. In your letter of March i8th to Mr. Logan you
say, “l beg to state with your approval that I am pre-
pared to use any method which seems best for the con-
struction of these foundations, and if it is found neces- 30
sary to go beyond the bounds of the plans submitted 1
otter my services at a very reasonable cost. Now you
were insisting that they should pay you for your ser-
vices, were you not?

A. 1 didn’t throw up the job for that.
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Q. | understand, but you were insisting, you didn t
throw up the job at all, did you?

A. No, | had different meetings with different
Boards of Freeholders in the meantime, the evidence of
which is not in yet-------

_ Q. I am asking you this: at that time weren’t you
demanding compensation for putting in those pilings?

A. Yes, demanding it but not refusing to do it.

Q. You wanted to get paid for it?

10 A. Yes, but I was not demanding it.
By The Court:

Q. The job could not be done, the bridge could not
be built, without piling?
A. No, could not be built without some foundation
besides what was there.
O. And piling?
A. Piling was the best.
20 Q W hy couldn’t it be built without piling?
A. It was possible to build it, spread the abutments
out or some other way, some other foundation.
Q. What was the matter?
A. It was soft, blue clay, not sufficient to hold the
weight of the bridge.
Q. Was not sufficient to hold the weight of the
bridge ?
A. No.
on Q. Sink down, would it?

# ..
A. Yes, that was my opinion, and also the opinion

of the engineer.

Mr. Davis: | move that last part be stricken out.

Q. Well, is that the opinion he expressed to you?
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A. Why yes, his opinion. He asked my opinion and
I told him | thought piling to be driven would be the best
way to build it. There were possible ways of doing it,
otherways. Then | asked him for the clear specifica-
tions showing how long the pilings were and how far
apart, how straight or how crooked, whether they were
to be peeled, as usually given in specifications of piling
so | could go ahead and order shipment of piling— not
order shipment but have them dumped when they came
there. (

By Mr. Davis:

Q. This should have been completed without putting
in piles?

A. It is possible. It wouldn’t be advisable though.

Q. And this contract, together with the specifica-
tions, required you to put in a foundation, did it not?

A. Yes.

Q. What?

A. As | understood it, to put in a foundation accord-
ing to the plans and specifications.

O. Now it says, “Excavations. Foundations. Com-
plete excavations for foundations shall be made by the
contractor. The methods followed for obtaining the
foundation shall rest generally with the contractor, sub-
ject to the approval of the engineer.” You read that in
your contract?

A. Yes.

Q. Now this should have been put down then by
cement or by some other method than by piling ?

A. It was possible to spread the abutment wide

enough to get a surface with plank to put the foundation
on.

‘20

30
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Q. And the use of piling was just a preferable way
of doing it?

A. Yes, very preferable.

Q. And if you had put in a cement foundation do
you think then that you would be entitled to compensa-
tion ?

A. It wouldn’t be necessary to go below the founda-
tion.

Q. Piling was cheaper than cement?

A. It was better anyway. We didn’t know that and
didn’t mention any other way than-piling.

By The Court:

Q. Did you both agree that piling was the best thing,
or necessary for this job?
A. Yes, sir.

Redirect Examination,
By Mr. Palmer:'

Q. | show you letter Exhibit P. 3> under date of
April 13th, addressed to you and signed by Mr. Logan,
that says: “You have my approval to drive 14 inch piles
not less than 2 feet 6 inches nor more than 3 feet center
to center, piles to be driven under my supervision.” Did
Mr. Logan ever give you any further or other instruc-
tions with reference to those piles?

A. Pie did not.

Q. And you wrote him about it?

A. | wrote several times and spoke to him and called
him on the telephone.

Q. Now, Mr. Hennessy, with reference to the plans
and specifications that you said that you helped Mr.
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Jones prepare in response to the readvertisement of this
bridge, were the plans and specifications upon which you
figured at that time the same plans and specifications
upon which you had figured for the contract given to

ou? .

4 A.  They were neither the same plans nor the speci-
fications.

Q. Entirely different?

A The bridge was similar, that iswl you can say A
about it. The specifications were different altogether.
The plans showed piling, showed you some of them were
put in horizontally, sloping.

Q And it was a bigger and larger bridge, was it
not?

A. It was heavier and a little higher, and the struc-
ture itself was considerably longer, biit the arch was no
longer.

Q I,show you a letter of May 9, 1915, which was
identified this morning, in which you ask for informa-
tion as to piling. Did you ever get any responsé from 20
that letter giving you any of the information asked for
in it?

A No, I never received any reply to that letter.

(Letter offered in evidence and marked Exhibit P
15-)

Q Mr. Hennessy, you have given us figures of
money that you received for stuff that you sold that you g«
had on the ground for the bridges. What did that stuff
cost you?

A.  For the Pearl Street bridge ?

Q Yes. You said you sold stuff to the amount of
$1664.89.

A On Pearl Street?
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Q. Yes. Now what was the cost of that material:
A.  The material | bought cost $3240.13; that is. at

Pearl Street.
O. And except what was used of that on the bridge

was sold by you and you received $1664.89; that is cor-
rect, is it?

A. That is correct.

Q. Now then, with reference to the stuff that was at
the Broad Street bridge, that was sold to Mr. Smith?

A.  No, at the Pearl Street bridge sold to Mr. Smith.

Q. Well, that is included in that $1664?

The Court: No, that hasnt anything to do with the
Broad street.

O. This is the Pearl Street | am speaking of.

The Court:  Now tell us how much you paid for the
stuff on the Broad Street job.

20 . ) .
Mr. Davis: Your Honor, it seems to me It IS imma-

terial in that respect, for the reason that he had no in-
, structions to proceed with the work.

The Court: Probably that is so, but you want to get
the figures.

Mr. Palmer: Yes, | am entitled to his figures.
N The Court: If those figures on material dont figure
of course they will go out. If they do we would like to
have them in, that is all.

A.  The material | bought on Broad Street and equip-
ment, etc., $1,745.91. That is what it cost me.
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By The Court:

Q That is what it cost you?
A That is the material and everything, bonds.
Q What did 3 sell it for? How much did you

get for it?
A What | sold of it, probably $550.

Mr. Davis: It seems to me the cost of the bond ought
tﬁ be stricken out. The county is not responsible for 10
that.

Mr. Palmer: The cost of the bond?
Mr. Davis: Yes.
By Mr. Palmer: How much did the bond cost you ?

The Court: Strike it out.
2

Mr. Palmer: We are trying to find out what it is.

The Witness: | will Have to look for the hills, I
guess. | have here the receipts of all bills that have been

Q Just give us the cost of the bond. They seem to
think that is a bad proposition.

A | have there the two together here, $128.55 for
the two bridges, and that would be in proportion to the 30
cost of the two bridges.

bonds ?W&11’ WS f°r thC WP and that was for the

think it veaC nd then °f CUSe 1 g0t Par® back>$58" 1
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Mr Palmer: There was a matter X overlooked in
direct examination, if | may have permission to interro-

gate the witness.

O. Mr. Hennessy, do you recall in May, 1913, re-
ceiving a telephone message from Mr. Rigg, then solicit-
or of the Board, to come to his office for a meeting of the
Board? , . T-.,

A | had a couple messages from Mr. Rigg, | thi

10 one was from the small Board and one from the big
Board. ) > A

O This was in May, 1913» when the small Board
was in effect. ' ] :

A. The dates | am not sure of. | received a tele-
phone message from Mr. Rigg to come to his office to
meet the old Bctrd committee on bridges.

Q. Did you go?

A. | did go.

Q. Who was there?

20 A The bridge committee was there of the old
Board, the old bridge conimittee.

Q. And was Mr. Russ there ?

A.  Mr. Russ was there.

Q. Do you remember any conversation there with
reference to the-----

A, Yes, it was suggested-----

(Objected to.)
30 Q. What was said there?
(Objected to.)

The Court: What was said by whom?
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Mr. Palmer: Thet solicitor of the bridge committee.
The Court:  About this job?
Mr. Palmer: This job, certainly.
The Court: What is the ground of the objection?

Mr. Davis: Why, certainly this is a corporation and
they cannot do anything except by a corporate action. ~

The Court: True enough.

Mr. Palmer: What about Lejainbre’s conversation?

Mr. Davis: Well, that is an admission against inter-
est.

The Court: True enough, it must act by resolution.
20

Mr. Palmer:  Will your Honor rule on the question?

The Court: | do not think that any conduct that
transpired is of any moment.

(Objection noted for plaintiff as ground of appeal.)

Mr. Palmer. «Then | desire to move to strike out all
the cross-examination of this witness dealing with con-
versations dealing with Mr. Lejambre, upon the same '
ground that your Honor has ruled against this question.

The Court: That testimony was not received on that
ground; that testimony was received upon the theory
that he made some statement to Dr. Lejambre incon-
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sistent with his present attitude, but he said nothing; he
said he never talked to Dr. Lejambre.

Q. What did you say that day at this meeting in
Mr. Rigg’s office?

Mr. Davis: | object to that too. He cannot make
testimony for himself.

10 Mr. Palmer: Does your Honor overrule that
question?

The Court: Well, if he cannot testify to what the
committee said he cannot testify to what he said.

Mr. Palmeré May. | have an exception?

The Court: You may ask him in a general way what
happened at that meeting, without.giving the details of
20 the conversation.1

Mr. Davis: It seems to me, if your Honor please,
that that is incompetent too, tinless it be shown that this
committee had authority to transact the business and to
do the things that they were there floing.

The Court: 1 think it is competent. | think he can
say that he had an invitation to go to meet the bridge
committee of the Board of Chosen Freeholders of this

30 county at the office of the county solicitor and that he
went there and they had a talk?a general talk, but you
cannot give the details.

Mr. Davis: Let me make a further objection, if your
Honor please, that there was no such Board at that time.
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The Court: What is that?

Mr. Davis: As the large Board of Freeholders.
Your Honor will perhaps not know unless | tell you that
preceding that there had been an election in this county
resulting in the election of a Small Board, and the Small
Board was the Board that was then in authority. The
large Board attempted to assert their right to a continued
existence, and now this is the large Board which had
been voted out and displaced by the Small Board that 10
was there present.

The Court: Which Board got in finally ?

Mr. Davis: Well, they had another election and then
it resulted in a large Board.

MY Palmer: But it was the result of having declared
illegal’ the election which elected the Small Board.
20
Mr. Davis: No, it was not, it was for want of proper
organization.

Bv the Court:

Q | understand you to say that you got an invita-
tion to call at Mr. Rigg’s office. He was the countv
solicitor?

A At that time, yes.

Q. To meet with the bridge committee of the Board 3°
0 . freeholders, as you then understood it was in
existence.

A Yes.

Q And you went there ?

A | went there.
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Q. And you talked over your business with the

committee ?
A Yes.

The Court: That is about as far as you can go.

By Mr. Palmer:

Q. What was said there with reference to paying for
10 the piling to be driven under this bridge? "

Mr. Davis: | object, for the reason as already stated
to your Honor: in the first place that this committee was
not a committee of authority, only a committee of

citizens.

The (pourt: The committee could not bind the county
you know, without authority, Mr. Palmer.

20 Mr. Palmer: The bridge committee had authority to
do business on the bridge.

Mr. Davis: No, they have not.

Mr. Palmer: Does your Honor rule against that
question?

The Court: You are trying to show now that this
committee made some bargain with him with Regard to
30 the piling?

Mr. Palmer: No bargain was consummated but there
was one talked over,
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The Court: Well, I presume it can be assumed that
he met the gentlemen and they talked over the business.

Mr. Palmer: They did. That is what | am trying to
show, is what they talked over.

The Court: You cant show that they made" any
bargain with him contrary to his contract.

Mr. Palmer: Do you overrule the question? A

The Court: .Yes.

Mr. Palmer: May | have an exception?

The Court:  Yes.

(Objection noted for plaintiff as ground of appeal.)

Q. At that time was it not suggested to you that the 20
Board of Freeholders pay half the cost of driving the
piles and that you pay the other half?

Mr. Davis: | object to that for two reasons: in the
first place it is leading and in the second place for the

other reasons | have already mentioned.

(Objection sustained. Objection noted for plaintiff
as ground of appeal.)

7

Re-cross Examination: .

30

By Mr. Davis:

Q.+ How much did you say was the whole amount
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of work and labor done by you was on those two
bridges ?

A. Work and labor? | have already given you for
the work and labor, yes.

Q. Well, is that the $4857.49?

A. 1 will give you the work and labor now.

Q. Now Mr. Hennessy, | just want the labor that is
used in digging the excavation and putting in the coffer-
dam.

A A Not including the setting up of equipment?

Q. No, that is none of our business.

A. | have a total of everything and then—

Q. Is this the total of labor and material?

A. | gave in the other figures the total of labor and
material and everything.

By Mr. Davis:

Q. That was the total?

20 A. The labor and everything.

Q. That was $4857.49?

A.  Yes. That includes everything, all labor and all
material.

O. Now when was the last labor and material put
on these premises?

A. The last labor was put on the 8th day of June,
| think it is. (Refers to book.) On the joth of April
1913, was the last of the hired help.

@ And the last material brought on the premises?

A. That is help, that is wages.

Q. Well, I am trying to find was there any material
brought on the premises after that.

A.  No, nothing to amount to anything, small itens.

Q. Didnt you submit under date of May 6, 1914, a
bill of damages accruing to you through the failure on
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the part of the county to fulfill its obligations on the
Pearl Street and Broad street contract let one year and a
half ago?

A That is the next year.

Q I understand, but this is what you said.  That is
your letter?

A That is my letter, yes.

Q. And that is the bill that was attached to it?

A Yes, that was on it.

Q That is right, is it? A

A Yes, | made that out.

Q. Now you set forth there that the total cost was
$6508.24, did you not ?

A Yes. N *

Q And that the credit was $2525.06; is that right?

A Yes.

Q Leaving a total loss of $3983.18; that is right,
is it not?

A That was figured on a different basis.

Q. Is that right or not? 20

A Yes, that is right; that is my figures.

Q There was nothing done after this date and yet
these figures are $2000 away from the figures which
you offer here now?

Mr. Palmer: No, they are not.
The Court: No, he says $4857.49.
Mr. Davis: Yes, and these are $6508.24.

Mr. Palmer: You are not taking the credit off there
that he allowed.
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Mr. Davis: But it is a thousand dollars out. It
never figures the same way somehow.

The Witness: It wasn’t put the same. It is figured
two different ways.

Q. That is what | say. You never figure the same
way two different times.
A.  There was more material sold—
10 Q. That is what | say. It'is always different.

(The letter last referred to by Mr. Davis was marked
Exhibit F for identification.)

PLAINTIFF RESTS

MOTION FOR NONSUIT
Mr. Davis: | move for a nonsuit.
The Cclurt: On what ground ?
Mr. Davis: Upon the ground, your Hpnor, that they
have not shown performance of their contract, neither
have they shown any excuse for nonperformance. |

30 want to call your Honor’s attention to the fact—

The Court: | want to ask this gentleman a question
before the plaintiff closes.
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Patrick A. HennEssy, recalled.

By the Court:

Q. Were these two bridges over the same stream?

A Yes, just one block apart.

Q. You couldnt tell whether piling would be
necessary for the Broad Street bridge, could you, until
you—

A. Wouldn't be positive, no. The only way | had of
knowing was that railroad bridge built within oo feet
of it, where | worked on Pearl Street, the Pennsylvania
Railroad built a bridge and their abutment was in 00
or 75 feet of it. | saw what they had used for their
foundation.

Q. What was that?

A One abutment used piling and one no piling.
The abutments were much similar and more loads.

Q What did that indicate?

A That would indicate there would be no piling. 20

Q. No piling on Broad Street?

A, Yes, sir;, that would indicate there would be no
piling for my structure.

By Mr. Backes:

Q. On both bridges?
A. The Broad Street job where the railroad bridge
was constructed in the meantime. 30

Mr. Davis: My reasons are that he has not shown
that he has performed—in fact, it is admitted that he has
not performed; and in the second place, that he has
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failed to show any reason excusing the performance of
it, or that the county of Burlington has in any wise
made it impossible of performance.

Now there are just two or three things that it would
seem to me are necessary to bear in mind. These speci-
fications are made a part of the contract itself. The
first paragraph in plaintiff’s specifications says: “The
work shall be constructed according to these plans and

A specifications, both of which shall be considered part of
the contract. They contemplate a complete structure,
and any error or omission in plans or specifications shall
not release the contractor from building a structure com-
plete.” Now that it seems to me is as plain as the
English language can make it that what he is bidding on
is a completed structure. If the plans and specifications
are deficient in any material, in any matter, they are not
to alter or to abridge his obligation to erect a completed
structure. It js a completed structure, not merely the
construction according to the plans and specifications,

20 but he must deliver to the county a completed structure.

Now on page 2, dealing with excavations and founda-
tions, which is apparently the gist of this matter, it says:
“Excavations and foundations. Complete excavations
for foundations shall be made by the contractor. The
methods followed for obtaining the foundation shall
rest generally with the contractor, subject to the
approval of the engineer.” In other words, there lies
upon him the duty of making a complete excavation for
the foundation and to construct a foundation. The

ou general outlines or methods to be followed by him in
obtaining this foundation rests with the contractor, but
subject to the approval of the engineer. So that there
is clear, it seems to me, reading these two paragraphs
together, the obligations to lay a foundation, the general
methods of which rest with the contractor but subject
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nevertheless to the approval of the engineer.

Now Mr. Hennessy has said that he could have laid
a foundation there of cement, that it was not necessary, *
not absolutely necessary to have piling, though that was
the better method. But he was bound to have a founda-
tion. He could have had some other foundation than
that of piling, but it was the choice, the preferable one.
Now it is up to him to put a foundation there. If te

wants to put a cement foundation all right, but apparent- >
ly he wants to put a piling foundation, and he had Mr. »

Logan’s express consent that he might put in a piling
Toundation, and Mr. Logan tells him the dimensions and
sizes ?f the piling and what the test must be as to
driving.

The Court: Well, he said that both sides agreed that
piling was necessary.

Mr. Davis: Yes, and a foundation was necessary .

*

under this contract which he has signed and under those 20

specifications that he had to construct

Now it seems to me to be perfectly clear from these
two paragraphs of the contract that it is up to him to lay
a foundation of approved type; the general method is
with him but to be approved by the engineer.

The Court: What kind of a bridge was this, without
going into all that detail ?

Mr. Davis: It is a concrete arch bridge, your Honor,
spanning a small creek.

The Court: A heavy structure, wasnt it?

Mr. Davis: Yes.

JetseY
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Mr. Backes: Concrete construction with reinforced
steel.

The Court:  Well, it required a firm foundation.

Mr. Backes: Truly; it required to carry the travel
over those two very important streets leading out of
Burlington, and heavy trucks.

The Court: And trolley cars?

Mr. Backes: Yes, and trolley cars. The specifica-
tions require that the completed structure should carry
a roller weighing at least ten tons.

The Court: Now Mr. Davis, let me take you away
from the Pearl Street bridge to the Broad Street bridge
just for the time beihg. We will go back to the Pearl

, Street bridge.’” What is the objection to, the plaintiff’s
20 claim with respect to the Broad Street bridge?

Mr. Davis: It is testified by the plaintiff himself
that it was agreed between him and Mr. Logan that he
should construct the Pearl Street bridge first because
that bridge had fallen in. The Broad Street bridge was
still standing and being used, and before he would give
him his orders to construct the Pearl Street the Broad
Street bridge had fallen in—I mean he must build the
Broad Street bridge in order to accommodate that

30 traffic, so that both bridges should not be down at once.
Mr. Logan tells me that | misstated the facts, your
Honor, reversed the order of the bridges. The Pearl
Street bridge was down; that had fallen in. Now the
arrangement was between the engineer and Mr. Hen-
nessy, testified to by Mr. Hennessy, that'Mr. Logan and
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he had agreed that the Pearl Street bridge should be
first constructed before he should attempt to do any-
thing to the Broad Street bridge. It is necessary, your
Honor knows, to first remove the old bridge before you
can attempt to construct a new one; and therefore they
did not want to shut off all the travel from the city of
Burlington and they required and agreed that first the
Pearl Street bridge should be constructed and then the
order given for the construction of the Broad Street
bridge. - =

The Court: Now admitting that to be so, proceed.
Let us see where it leads to.

Mr. Davis: Now in the first place, he never com-
pleted the Pearl Street bridge, therefore his contract so
far as the giving of the order for the Broad Street bridge
was contingent upon the Pearl Street bridge.

The Court: Does the contract say so? 20

Mr. Davis: No, the contract doesnt say so, but that
wes the agreement. The contract says he shall not begin
to construct these bridges until he is given notice by the
engineer to do so. Now they agreed between themselves
that first they should construct the Pearl Street bridge
and after that had been done Mr. Logan would give him
instructions to proceed with the construction and erec-
tion of the Broad Street bridge. But right here, if your
Honor please, just as soon as he had gone on there a
little while and found out it was necessary to lay this pil-
ing, he has himself testified that he had begun to abandon
the contracts of these bridges and sell the material. He
admits he abandoned these contracts and did not propose
to proceed with them. That is the whole situation.
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What has this man ever done to the Pearl Street bridge?
Doesn’t his whole conduct evidence the idea clearly that
he never intended to do anything to the Pearl Street
bridge? He himself testified that it was impossible for
him to do it, and that as early as June, 1913, these con-
tracts having been signed-----

Idle Court: Now didnt he say that he wrote several

times ?
10

Mr. Davis: Yes, he said that he wrote several
letters.

The Court: And he tried to get them to give an
order?

Mr. Davis: Yes, he testified to that.

The Court: So that they could go on with the Broad

20 Street job?

®.

Mr. Davis: Yes, he testified to that; but at the same
time he testified that in June, 1913, long before this ne-
gotiation had been entered, that he had made up his
mind that it was impossible for him to proceed to the e-
rection of those bridges and that he determined that it
was necessary for him to abandon them. He had comer
over here with a contractor with a contract in his pocket
bidding upon the construction of the same bridge that he
insisted should go on, and he was at the same time sell-
ing and had sold the materials and was getting away
with everything there and clearly evidencing the idea
that he had abandoned the contract. It seems to me to be
perfectly clear, and he himself testified that he had'made
up his mind he couldn’t do it as early as June, 1913.
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(Mr. Backes replies.)

The Court: | understand that counsel for the plain-
tiff concedes that by the terms of the contract, especially
that portion of it, the plans and specifications, which
says, “They contemplate a complete structure and any
error or omission in plans or specifications shall not re-
lease the contractor from building a structure complete,”
counsel for the plaintiff concedes that the plaintiff was
bound to build that bridge, even with piling if necessary, *
and that he stood ready to do so, and that the proof fails
to show any abandonment or refusal on his part. Now,
Mr. Davis, address your remarks to the single question
in the case whether or not the facts as they now stand
show an abandonment of the contract by the plaintiff or
an unwillingness on his part to go on with his contract.

Mr. Davis: The only thing that Mr. Backes has al-
leged is the fact that Mr. Logan did not give him the
plans for the driving of the piling. Now you can search 20
the contract and specifications from beginning to end and
you will find that there is not a single word in the speci-
fications or contract which requires Mr. Logan to do it.
With regard to the foundation it says “ that the method
generally shall rest with the contractor, subject to the
supervision of the architect.”

Now under date of April 5th, your Honor will re-
member that the testimony is that a test pile had been
driven under the inspection of Mr. Logan. Now Mr. Lo-
gan is called upon to determine what size the foundation 30
must be laid there and what should be its character. He
writes to Mr. Hennessy: “Dear Sir: Record of test pile:
weight of hammer 2175 Ibs.; penetration, 18 feet; pene-
tration under last twenty blows, 12 inch per blow; fall of
hammer, 22 feet. You have my approval to drive 14
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inch piles not less than 2 feet 6 inches or more than 3
feet center to center. Piles to be driven under my super-
vision.”

Now what more plain and explicit could he ask for
than that, when he had his permission to drive piles and
to be driven according to this test pile and to be driven
not less than 2 feet 6 inches centers, apart, nor more than
3 feet, and to drive them there? Now Mr. Backes has
the temerity to say to your Honor that Mr. Hennessy
was always ready and willing. Now is there a single bit
of testimony in this case that ever another single pile was
brought upon these premises to be driven? Now he says
Mr. Logan was to blame for all of that. What was Mr.
Logan to do? He was there to see that the piles were
driven correctly. He could not be there until they were
on the premises. And that is exactly what happened
here. Hennessy had no more intention of completing
this contract than of flying through the moon ; and at
this time he was selling everything he had, getting rid
of it.

(Mr. Backes replies.)
%
The Court: Gentlemen, | am inclined to deny this
motion at this time. The motion may be renewed at the

conclusion of the whole case.

(Objection noted for defendant as ground of appeal.)
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DEFENDANT'S TESTIMONY

Arthur E. Smith/ sworn for defendant.

Direct Examination by Mr. Davis:

S.

O pOo>Oo>T0>»0>0

since ?

A.
Q.

Mr.

Smith, 3ou are a general contractor?

I am.

W ith your offices where ?
Plainfield, New Jersey.
You are a graduate of what institution of learn-

Rutgers College.
As an engineer?

Yes.

W hat year ?

1903.

And you have followed that profession

Ever since.

Hav

e you in your business built reinforced con-

cretelbridges?
I have.

A.
Q.

Did

ever

you obtain a contract from the county of

Burlington to construct a bridge over the Assiscunk
Creek at Burlington?

A.

Q,

A.

Mr.

I did.

And what was the contract price?

$14444.

Palmer: | object unless it is proven that it is the

same identical bridge.

Q.

Is it substantially the same bridge as outlined in
this plan here? (Plan shown witness.)

20

30
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Mr. Palmer: It must be shown that this is the iden-
tical situation. This is a readvertisement, another con-

tract, another bridge entirely.

The Court: Oh,-l say it has got to be practically the

same bridge.

A. Practically the same.
O. Now what was the contract price of the con-

struction of this bridge?

Mr. Palmer: | object, because the testimony has not

disclosed that it is the same bridge.
Mr. Davis: Pie* says practically the same bridge.

Mr. Palmer: That doesn’t answer the proposition at

all.

The Court: What is the significance of that testi-

mony?

Mr. Davis: The significance is this: to show that all
this twenty per cent profit that this gentleman was going

to make is in his head.

The Court: Well, if it is practically the same let us
see what the difference is. You will have the right under
cross-examination to show the difference.

Mr. Palmer: But this witness cannot be permitted
under any proposition to go on the stand and say that a

thing is practically the same and then give the figures

The Court: Show the kind of bridge that you built
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with, reference to the other bridge that Mr. Hennessy
contracted to build, what difference if any there was.

Mr. Davis: He says it was substantially the same.
The Court: | know he says substantially the same.

Q. What difference was there, Mr. Smith?

A. The similarity is in the finished design. The
span is the same, the rise is the same; the details were not 10
on the plan that you just submitted to me.

Q. .Well, this was the plan that was submitted with
the proposal.

Mr. Palmer: | object. This witness is not qualified
to express an opinion as to that.

By the Court:

Q. Have you seen the plans and specifications of the 20
bridge that Mr; Hennessy contracted for?

A. The original plans?

Q. Yes.

A. | never saw them.

Q. Then how can you say that your bridge is practi-
cally the same?

A. He just submitted them to me.

Mr. Palmer: He just said that he had never seen the
original plans and specifications, he had merely seen the
profile which is attached to the contract.

By Mr. Davis:

Q- Mr. Smith, does the plan that was submitted with
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the proposal and constitute the plans, together with the
specification of the bridge in question, is that substan-
tially the same as the bridge that you contracted for or

not?

(Plans show witness.)

Mr. Palmer: 1 object. AIll that is shown on that
paper is a profile or picture.

The Court: The case cannot be finished today and |
intend to adjourn in a few 'minutes and come back
Monday.

Mr. Davis: | wanted Mr. Smith to be excused if he
could, because he is from Plainfield and in business and

it is at a great sacrifice that he is here.

The Court: | can’t help that. | think that it is only

2 Q fair to this jury that he should take the plans and speci-

30

fications of Mr. Hennessy’s contract and his own, so
that he can intelligently point out if there is any material

difference.

Mr. Davis: Let me state to your Honor a minute that
the plan that Mr. Backes showed you here is a fabrica-
tion of Mr. Hennessy’s. The Board of Freeholders has
nothing to do with that. Here is the only plan that they
submit. The detail of it is worked out by Mr. Hennessy
and that is the thing Mr. Backes has-been arguing with,
that shows the depth of the foundation.

The Court: No, | think | understand the situation.
Mr. Hennessy made a contract which refers to plans and

specifications.
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Mr. Davis: And these are the ones here.

The Court: This gentleman made a contract and evi-
dently his contract refers to plans and specifications.
Take the two and then let us know the difference there is*
in the job which you got and the job which Mr. Hen-
nessy was to do. You understand what | am talking
about?

Q. How long would it take you to do it? /

A. It wouldn’t take very long, a few minutes; if you
*had the other plans here | could point it out. | am very
familiar with the other plans.

Q. Are you familiar with the plans of your bridge?

A. | am.

Q. Without reference to that before you? | mean
could you compare them without having your plans
before you?

A. Yes.

Q. Well, then ,look at that and state the difference.

A. This is just a general plan. There are no details
on this plan.

Q. No, this is the plan that is offered, the safne as
it was offered here.

A. The general outline of this bridge is almost
identical with the.one that | built. The span of the
bridge, that is, the clear span of the waterway opening,
is exactly the same. The width of the bridge is the same,
the rise of the arch is the same. There is no depth of
foundation shown on this but there was on mine. The
plans I had were detail plans and showed piling under

foundations.

By Mr. Palmer :

20

~0
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O. May | ask where you got those detail plans?
A. | got them from the county engineer.

Mr. Palmer: Then | object to the witness testifying
unless he used detail plans similar to the ones involved in
Mr. Hennessy’s contract.

\

By the Court:

10 Q. You had piling under your job?

A. Yes.

Q. How much more did that make the work cost, if
you remember? Well, was the job practically the same
excepting” the piling ?

A. Practically the same. Ther”™ was one difference,
that one abutment extended further back.

O. Was it built of the same material?
A. Built of the same material.
O. The same workmanship?
on A. The same workmanship.
O. The same size?
A. Exactly the same size.
O. And what was the difference?
A. The difference was in the foundation.
Q. And how much was the cost of that?
A. 1 don’t know what was contemplated in the origi-
nal plans, | could tell you the approximate cost of the

piling driven in place.
Q. AIll right. Do that.
30 A. About $18007%2000.

By Mr. Davis:

Q. And the contract price of your structure was

what?
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Mr. Palmer: | object. Now this witness has testified
and it is perfectly evident that for him to form a com-
parison of the two bridges he must have something more
than a mere profile map; he must have, as any engineer
would have to express an opinion from that situation, the
detail plans in order to do that.

The Court: | will give him an opportunity. Be here
Monday morning and in the meantime make an examina-
tion.

Mr. Backes: The detail plans from the county en-
gineer’s office, however, came to this man in this bundle

t

that this man jlias here.

Mr. Davis: Oh, this was Hennessy’s details, not the
county engipeer’s.

The Court: You work it out your own way but do
all you can. This jury is entitled to know from you, and
you appear to be an intelligent man, what difference
there was between those two bridges in every respect.

Dr. Hugh Lejambre, sworn for defendant.
Direct Examination by Mr. Davjs:

Q. Dr. Lejambre, you were a member of the small
Board of Freeholders?

A. Yes, sir. )

Q. Do you know Patrick A. Hennessy ?

A. Yes, sir.

Q Were you a member of the small Board of Free-

~0
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holders at the time that the controversy between the
Board of Freeholders and Mr. Hennessy took place with
respect to the building of the Pearl Street bridge?

A. Yes, sir.

Q. How many times did you see Mr. Hennessy?

A. Well, I couldn’t enumerate them. So many times
I couldn’t enumerate them.

Q. Will you begin at the first time, if you please,
and go forward as well as you can?

A. Well, it was a great contention— the whole
Board, as | understand-----—---

(Objected to.)
The Court: Strike out the contention.
Q. Just tell about your conversation.

By The Court:
20
Q. Let me ask you a question: how many members
are there in the new Board?
A. The small Board was five.
Q. Well, go ahead.
A. The whole thing came from this——

(Objected to.)

By Mr. Davis:
30
Q. No, I am asking you, Doctor, when was the first
meeting?
A. The first meeting we had with Mr. Hennessy |
notified the clerk— | was ringleader in this business--------



Dr. Hugh Lejamhre, Direct. 03
(Objected to.)

Mr. Palmer: Now you have sense enough to know,
Mr. Lejambre, that when an objection is made you

should stop.
A. | beg your pardon.
Q. | am asking, Doctor, the first time that Mr. Hen-

nessy came before you or you had a conversation with
him was when, as near as you can tell?

A. The 2nd of January.

Q 19r3?

A. 1913,

Q. Now the Board met when?

A. The 2nd of January. When we had a conversa-
tion/ You asked me for the conversation. We met him
on the sth of January by appointment.

By The Court:

Q. The whole Board?
A. Yes, sir.

By Mr. Davis:

Q. Where?
A. In the collector’s office.

By The Court:

Q. ANnNd the collector’s office, is that where the Board
of Freeholders meet?

A. Yes.

Q. You mean the county collector’s office at Mount
Holly?

20

30
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A. Right here, yes.
Q. Where the Board meets?
A. Yes!

By Mr. DaviS:

Q. What conversation took place there between the
Board and Mr. Hennessy with respect to this Pearl
Street and Broad Street bridge, if anything?

Mr. Palmer: | object. The only competent testi-
mony of what took place at that meeting is the minutes
t>f that meeting.

The Court: | think you can show anything that Mr.
Plennes”™y said to the Board.

Mr. Palmer: May | have an exception?

The Court: He is changing the form of the question
You may show anything that Mr. Hennessy said on that
occasion to the Board. Of course when they act they
act by resolution.

Mr. Davis :> But | am speaking now, not to show any
formal action taken by the Board but to show Plen-
nessv’s attitude with respect to the completion of this
contract.

The Court: | say | am allowing you to show that.

Mr. Palmer: There is a further objection, that they
were anyhow in a formal session of the Board of Free-
holders, and the only competent testimony of what took
place at that meeting is the minutes of that meeting, not
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this man’s recollection of something that happened four

years ago.
(Objection overruled.)
(Objection noted for plaintiff as ground of appeal.)

The Court: You are allowed now to show what Mr.
Hennessy said to you, to your Board, to the Board there
on that January day..

A. That he wanted compensation for putting down
extra piling.

Q. At the Pearl Street bridge ?

A. At the Pearl Street bridge.

Q. What was. said by any members of the Board
with respect thereto if anything?

(Objected to.)

A, Can | have a right to say what | said ? 20
The Court: No.
Mr. Davis: It seems to me, your Honor, I am en-
titled to the whole conversation.
The Court: No.
30

Q. Was there .anything further that Mr. Hennessy
said ?

A. He wanted compensation for it.

Q. That was on the sth of Tanuarv?

A. Yes.
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Mr. Palmer: | object to this testimony.
Q. Did you have any further conversation with him?
Mr. Palmer: For the same reasons given before.
The Witness: At what time?

Q. You have told me all that took place on the 8th
of Tanuarv, haven’t vou?

A. Yes.

Q. AIll that he said ?

A. Yes, There was a great deal more he said, but
Mr. Palmer objects to it on the condition that it was
hearsay evidence. | said to Mr. Hennessy myself— —

(Objected to.)

The Court: Strike that out.
20

Q. His Honor said that you can’t say what you said
to Hennessy.

A. That he would not do the job uptil he got paid
for the extra— he would be at a loss by doing it.

Q. Did he say whether or not he would perform the
contract ?

(Objected to as leading.)
Q. What did he say if anything in respect to his will-
ingness to perform this contract?

A. He never had any willingness to commence at all.

Mr. Palmer: | ask that that answer be stricken out.
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The Court: That will be stricken out.

Q. What did Hennessy say with respect to it?
A. He said no, that he couldn’t afford it.

By The Court:

Q. Couldn’t afford what?
A. To putin the piling.

10

By Mr. Davis:

Q. Do you remember anything else that he said at
that time there?

Mr. Palmer: May | have an exception to all of this
conversation, without asking it specifically to each ques-
tion?

The Court:  Yes.

20

(Objection noted for plaintiff as ground of appeal.)

A. Not at that time but it was another meeting.
Q. Now when was that other meeting?

By The Court:

Q. Was that January, 19137
A. Yes, January, 1913.

By Mr. Davis:
Q. Well, when was the next meeting?

A. | think in July. The minutes will show in July,
June or July; June maybe. Maybe it was June.
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Q. Was Mr. Hennessy before you?
A. Mr. Hennessy came before us and we told him to
go on with the work.

Mr. Palmer: | move that that be stricken out.
The Court: Strike it out.

Q. Was the whole Board there ?
10 A. Yes.
Q. Was there any action taken with respect to any-
thing that was said to him ?
A. Tdld him to go on with the work.

Mr. Palmer: I ask that that be stricken out.
By The Court:

Is there a minute to that effect?
20 I didn’t bring my minutes with me.

You were not clerk of the Board, were you?

>0 >0

No, sir; Mr. Hawkins was, and | have the min-
utes because he gave us all a copy of the minutes of
every meeting, but I didn’t bring them this time.

O. What did Mr. Hennessy say at that meeting if
he said anything?
A. The same contentions he said at the January sth
meeting.
Q. What were they?
30 A. That he wanted extra compensation of $1,800 for

putting the piling down.
By Mr. Davis: /

Q. What did he say with respect to doing the work
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without compensation if anything?
A. Didn’t say anything at*all as to that. He said—
oh, at the last meeting we had, then he was not sure— —

By Mr. Palmer:

Q. When ivas this; Doctor?

A. June or July. We had another meeting prior to
his time expiring, of the limit of the time/ then we met
him and he came up there and talked with me in Borden- 10
town.

Q. Now you are mixing your conversation with him
individually with this board meeting. Keep them separ-
ate.

A. He was an individual then when he was at the
board meeting, because he went around to alls of us.

Q. Well, the board was there,,wasn’t it?

A. Yes, at that time, here at the Collector’s office.

Q. Have you told what he said, whether he would go

on with the job or not if he didn’t get it? 20
A. No, he wouldn’t go on with the job.
By Mr. Davis:
Q. Is that what he said ?
A. Yes, he wouldn’t go on with the job.
Q. Did you have a talk with him in Bordentown ?
A. Yes, sir.
Q. And where was that, Doctor?
A. At the Bordentown House. | was going in an

automobile and he was sitting at the curb. He was sit-
ting qii the horseblock on the curb there.

Q- At that time did you say to him that he should
proceed with the work?
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(Objected to.)

Mr. Davis: That is contradiction. Hennessy said
there was no such thing said, and | laid the foundation.

Mr. Palmer: The testimony was incompetent ori-
ginally. If it is incompetent originally any answer to it

certainly is.

The Court: | think it is competent. He can say that
as an individual, as a citizen.

Mr. Palmer: What, can they charge this plaintiff
with a situation communicated to him as an individual ?

The Court: Go ahead.
Q. What did he say to you ?

Mr. Palmer: That is objected to as incompetent and
immaterial to this issue from any standpoint.

The Court: Mr. Davis, how is-it material what he

said to the Doctor ?

Mr. Davis: It affects his credibility. I laid the
foundation for the impeachment and | am impeaching
him.

Mr. Palmer: Then the only way to impeach this wit-
ness is to ask this witness the indentical question that you

asked Hennessy.

Mr. Davis: That is what | am doing.
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The Court: Affecting his credibility upon a material
matter ?

Mr. Davis: Yes.
The Court: Proceed.

Q. Did you tell him at that time that if he could not
perform the contract that he should throw it up and that
the Board of Freeholders would readvertise? M)

A. Yes, sir.

(Objection overruled. Objection noted for plaintiff
as ground of appeal.)

Q. Did you say to him at that time that if he could
not carry out the contract that if he would throw it up
the Board of Freeholders would readvertise ajid give
him an opportunity to bid, or words in substance to that

?
effec_t. 20

(Objected to. Objection overruled. Objection noted

for plaintiff as ground of appeal.)

A. Yes, sir.

Q. What did he say to you in regard to that?
A. He didn't give me any answer at all.

The Court: Then he didn’t deny it. It doesn’t dis-
pute what Mr. Hennessy said. 3a
I
Mr. Davis: Yes, he says that he never said such a
things that he didn’t see Dr. Lejambre in Bordentown.
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Cross Examination.
By Mr. Palmer :

Q. Doctor, when was this meeting at Bordentown?

A. In June, the month of June. Well, there were
several meetings in Bordentown. | tell you there were
many of them --------

Q. The talk that you had.

a. Well, every time it was the same talk. It was the
same talk over and over. Every time he would come to
meet us it was the same story.

Q. There were two meetings at Bordentown ?

A. .INo, there were more than two meetings at Bor-
dentown.

Q. There were two times that you had a talk with
him ?

A. N°> three times.

Q. Where was it? o

A. Generally right in front of the Bordentown

Q. And when were they?
A. They were May and June.

(Adjourned till Monday, January 8, 1917, at 945

A. M)
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Mt. Holly, N. J., January 8, 1917.

(Trial of the cause resumed at 9.45 A. M.)

JamkKS Logan, Sworn for defendant.
Direct Examination by Mr. Davis:

Q. Mr. Logan, you are the County Engineer ?

A. Yes, sir.

Q. And you were the County Engineer at the date of
the signing of the contract between Patrick A. Hennessy
and the Board of Freeholders for the construction of
Broad Street and Pearl Street bridges in Burlington?

A. Yes, sir.

Q. You were also the engineer at the time the sped-
fications were drawn up ?

A. Yes, sir.

Q. They are your work, are they or are they not?

A. Yes, sir.

Q. | show you Exhibit P 2, which is the specifica-
tions and contract for the building of the Broad Street
bridge, and | call your attention to the blueprint attached
thereto, which purports to be the plan of Broad Street
bridge, and ask you if this was also your work.

A. Yes, sir;it was.

Q- Was this blueprint the only blueprint prepared
for the county by your office to use in this work in the
construction of this bridge?

A. Yes.

Q- Now another plan has been referred to here and

10

20

30
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produced by Mr. Backes. | think they call it a detail
plan. W hose work was that?

A. That was submitted by Mr. Hennessy.

Q. Now the plan which you produce and which was
attached to this blueprint, does it have anything showing
the depth of the foundation to be built under this bridge?

A. No.

Q. Does it show the lack of a foundation or that a
foundation is needed ?

10 A. It does not indicate on the plan any depth for
foundation.

Q. Now the detail plan that was gotten out by the
contractor was gotten out pursuant to the plans and the

specifications ?

A. Yes.
Q. That is his work entirely?
A. Yes.

O. And does the same thing that you have testified

to with respect to the Broad Street bridge pertain also
2 gto the Pearl Street bridge ?

A. Yes.

Q. The plaintiff in this case was notified to begin
work on March 17, 19137

A. | notified him by letter.

Q. VYes, that has been testified to, that the notice was
given at that date.

The Court: He got it on March 18th.

30 Mr. Davis: ,He got it on March 18th. The Iletter

-was dated March 17th.
The Court: Yes.

O. Now at that time or at any time before had there
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been any agreement as to the order of the building of
those bridges ?

A. Mr. Hennessy and | talked the matter over.
Pearl Street bridge was to be built first because we had
no bridge at Pearl Street.

Q. And the public in order to get into Burlington
from the— | suppose you would call it the east; that is,
crossing Assiscunk Creek— had to travel what roads and
cross what bridges ?

A. They had to travel the River Road crossing Pearl
Street, the Bordentown-Burlington and the Columbus-
Burlington Road, crossing Broad Street, and the road
leading from Jacksonville, which crosses Mitchell
Avenue.

Q. Now the road crossing from Jacksonville is much
to the east, is it not, of the Broad Street bridge? Isn’t
that the direction?

A. It is upstream, yes.

O. And is inconvenient for the travel of all the coun-
try to the east of Burlington.

A. Yes, the River Road, it is very inconvenient from
the River Road.

Q. Was or was not that the reason of the fixing of
the order of the building of these bridges?

A. That was the reason, because we had no bridge at
Pearl Street.

By The Court:

Q. Was that with reference to the bulk of the traffic,
was that the principal bridge, the Pearl Street bridge?

A. The travel from Florence and Roebling crossed
that bridge.

20
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By Mr. Davis:

Q. Crossed the Pearl Street bridge?

A. Crossed the Pearl Street bridge. The travel
from Columbus would cross the Broad Street bridge.

Q- And Bordentown and all through that way, and
Trenton, does it not?

A. Yes, would cross the Broad Street Bridge.

By The Court:

Q. Well, that is the bridge then for due north travel?

A. Yes, the two bridges would take the due north
travel.

By Mr. Davis:

Q. Well, the road which connects with Broad Street
bridge is the improved road, is it not?
20 A. Yes.

Q. That is a stone road?

A. It is a county road. It is a good improved road,
leading into Columbus north.

Q. And it is the main artery along the river from
Camden to Trenton and north ?

A. Yes.

Q. Now the Pearl Street bridge at that time— | mean
the road east of Pearl Street— is what his Honor calls
due north, is unimproved, is it not?

30 A. Yes, unimproved township road.
'O. Itis atownship road but does connect or rather is
used by the trolley lines of the Public Service Railway

Company ?

A. Yes, they parallel.
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By The Court:

Q. The Pearl Street bridge was also used by the
trolley ?
A. Yes, sir.

By Mr. Davis:

Q. And what reason if any was there for your— |
mean practical reason— refusing or neglecting to give to
Mr. Hennessy the notice to begin the Broad Street
bridge ?

A. We had not completed the Pearl Street bridge.

Q. And that was to await the completion of the Pearl
Street bridge ?

A. Yes.

Q. Now, Mr. Logan, did Mr. Hennessy express to
you at all his willingiiess to construct the foundation for
the Pearl Street bridge without compensation? ,

Mr. Palmer: | object. The question is not what he
expressed but what he said.

Q. Well, when | say expressed | mean either by let-
ter or by mouth.

Mr. Palmer: It must be what was Said or written to
him with reference to it.

The Court: No, Mr. Palmer, | think that is a proper
question. Of course expressed is a very familiar term
and it means did he ever say by writing or word; that is
what it means, | suppose.

Mr. Davis: That is what | intended it to mean, sir.

20

30
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A. | gathered from all of Mr. Hennessy’s-—--—--—--
The .Court: No, no.

Q. No, what did he say to you? Did he ever express
his willingness to build these foundations without com-
pensation ?

Mr. Palmer: | object for the reasons given befort,
that that question calls for a conclusion by this witness,
gathered from conversation and correspondence that he
is not permitted to give. He may give that correspond-
ence or conversation; the conclusions are to be drawn
by the court and jury.

Mr. Davis: | think your Honor has ruled on the

guestion, have you not?

The Court: Well, I have ruled that you can show—
I am assuming that you are using the word “express” in
this sense: did Hennessy ever write or say anything to
you showing a willingness on his part to go on with this
job, put down the piling without any extra pay?

Mr. Davis: That is the question.

A. No.

Q. Did he give to )ou any reason for not proceeding
with the building of the bridge and the driving of the
piling?

Mr. Palmer: | object, first because the correspon-
dence will disclose that situation; secondly, if it relates
to conversations the time and place should be given.
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Mr. Davis: | have not asked him to state what it
was. | am asking if he did. It is preliminary.

The Court: He may say yes or no.

(Question repeated.)

A. Yes.
0. And what was that reason?
10

Mr. Palmer: | object, until the time and place, if it
was a conversation, are given, and if correspondence, the
correspondence speaks for itself.

By The Court:

Q. Was it in writing or by word of. mouth or both?

A. Both.

Q. Well, was the writing letters that have been intro-
duced'here in evidence ? 20

A. Yes, they are the letters.
By Mr. Davis:
Q. Now the word of mouth, did he give you any rea-

son by word of mouth why he could not proceed to con-
struct it? *

A. Yes.
Mr. Palmer: 1 object until the time and place are
fixed.

Q. Can you tell us when and where ?
A. | can’t give the date.
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Q. Well, can you approximate it or give the circum-

stances under which it was spoken?
By The Court:

Q. Well, was it after these letters were written or

before?
A. It was before and after.

By Mr. Davis:

Q. Do you remember where any one of them took
place ?

A. One conversation, more than one, took place at
the site of the bridge, some in the County Collector’s
office, and some in this room and some in my office.

O. Now you just go ahead in your own way and tell
as near as you can of your knowledge what occurred and
what was said by Mr. Hennessy.

A. He claimed that he should have extra compensa-
tion for driving the piles. | objected to that. | held that
the specifications covered all foundation work. At one
time he made up a bid for those extra piles. The con-
versations were all similar. He" wanted extra pay for

driving the piling.

By The Court:

Q. Was that sufficient to cover the entire situation
with respect to the piling?

A. Yes.

By Mr. Davis:

Q. Mr. Logan, you were the Engineer of the Coun-
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ty continuously from the date of the Hennessy contract
to the present time ?

A. Yes.

Q. The contract for the Broad Street bridge was-
afterwards awarded to the Averill-Mathfs Company?

A. Yes, sir.

Q. | show you what purports to be an agreement or
contract between the Averill-Mathis Company and the
Chosen Freeholders of the County of Burlington and ask
you if that is the contract for the buildin@ of that bridge?klo

By The Court:

Q. What is the date of that contract?
A. The 4th day of April, 1916. That is the contract.

By Mr. Davis:

Q. Now between the date of the Hennessy contract
and the date of the Averill-Mathis contract, April 4, 20

By the Court:

Q. What was the date of the first contract?

By Mr. Davis:

Q- What is the date of that Hennessy contract?

30
Mr. Palmer: December 18, 1912.
Q- Now my question is, between the date of the Hen-

nessy contract and the Averill-Mathis contract for the
construction of the Broad Street bridge was anything
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done by the county towards letting the 'contract for the
,construction of that bridge or the interference with the
Hennessy contract?

A. No.

By The Court:

Q. Now you mean to say that from December, 1912,
until April, 1916, Hennessy had to perform his contract?
A. He still had the contract.

fly Mr. Davis:

Q. Well, the county had done nothing to interfere
with his construction of that bridge during that time?
Had it or had it not?

A. The county had not advertised any plans or speci-
fications for the job.

Q. And the bridge had remained the same with the

20 exception of the county putting supports under it so as
to support the travel, had it not?

A. Yes, the county put supports under each panel.

By The Court:

Q. When was that done ?
A. That was done imfnediately following the letting

of the contract to Mr. Hennessy.
30 By Mr. Davis:

Q. That was done for the -purpose of making the
travel safe over the bridge until it was reconstructed, was
it not?

A. Yes, that was the idea.
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By The Court:

Q. In other words, the old bridge which had been
knocked into the stream --------

Mr. Davis: No, this is the Broad Street.

The Court: What are you talking about, the Broad
Street bridge ? 1

Mr. Davis: Yes.

The Court: Oh, | thought we were dealing with the
Pearl Street bridge.

Mr. Davis: No, | am talking now about the Broad
Street bridge. This contract relates to the Broad Street
bridge.

The Court: Let us finish one bridge at a time, gentle-
man, and we will keep these two things separately in our
minds. The Pearl Street bridge has not been cleared up

vet by any means.

Mr. Davis: What is there any doubt about in your
Honor’s mind ?

The Court: It does not appear in the case when the
new contract was let.

Mr. Davis: Oh, yes, that was testified to.
The Court-" W ell, the date does not appear.

Mr. Davis: | think it was testified to.

10
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By Mr. Davis:

Q. Can you tell me the date of the letting of the con-
tract for the Pearl Street bridge?

A. It was some time the early part of the year 1914.
| can’t give you the exact date.

The Court: Let’s get everything in that you are
going to put in with reference to the Pearl Street bridge
N -and then wre will deal with the other situation. The fwo

cases are somewhat different.

Mr. Davis: Well, I didn’t intend to ask this witness
anything further in respect to the Pearl Street bridge.

The Court: Upon the question of abandonment and
whether the county was justified in its position to award
the contract anew for this Pearl Street job will depend
upon facts. The circumstances must appear in the case,

20 whether the public was being held up, and there were
public necessity, etc.. These are questions— 1

Mr. Davis: It already appears in the testimony of the
plaintiff himself that after June he came to the conclusion
it was impossible for him to construct this bridge, that
he sold off all the material, removed his plant and dis-
posed of the material which was in the bridge.

The Court: After Tune?
30
Mr. Davis: Yes.

The Court: Of what year?

Mr. Davis: 1913 — a clear abandonment. The
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plaintiff himself has proven the abandonment of that

contract.

The Court: Well, let’s have all the facts of the case.
By Mr. Davis :

Q. Now, Mr. Logan, over Pearl Street bridge after it
collapsed, which was just before the letting of the Hen-
nessv contract, what structure had there been put across
the stream to accommodate the public?

A. A temporary pile trestle.

Q. Was it calculated to carry the heavy loads or suf-
ficient to accommodate the travel ?

A. The width of the bridge was just wide enough for
a street car and it was not a very good proposition to
accommodate the travel that was going over the bridge.

Q. Was it necessary to construct a larger and more
substantial bridge, such as set forth in the plans and
specifications for the Pearl Street bridge?

A. Yes.

Q. Can you tell us about what time Mr. Hennessy
quit work on the Pearl Street bridge?

A. He did no construction work after the driving-
of the first pile.

Q. And the date of that test pile is set forth in Ex-
hibit P 2, is it not?

A. P'3.

Q. Is that the date of the driving of the test pile?

A. The date of the driving of the test pile is a day or
so prior to that.

The Court: WHhat is the date of that?

*A. April 5, 1913.

20
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Q. You say after that date he did nothing further?
A, No.

By the Court:

Q. Now before that he had done some excavating,
had he not?
A. Yes.

Mr. Davis : He testified, which | think is a fact, that
he had built a coffer-dam and had excavated around the
western abutment, that is, the abutment on the Burling-
ton City side of the stream.

The Court: He built a coffer-dam?

t Mr. Davis: Yes. It was necessary for the excava-

tion.

By the Court:

Q. Now you say he did nothing after April 5*1913*>

A. No. nothing.

Q. And when was the new contract awarded, do you
remember? 1

A. Some time in the early part of 1914.
Q. What do you mean by sometime in the early part?
W as it in January or February?

Mr. Davis: | will get the exact date after awhile;

The Court: Can’t you agree, gentlemen, on the exact
date?
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Mr, Palmer: We don’t know, therefore we can’t
agree.

Mr. Davis: | have it here in the contract. It is
dated the 20th day of May, 1914.

The Court: The new contract is May 20, 19147?

Mr. Palmer: That is Pearl Street.
10

Mr. Davis: That is the Pearl Street bridge.

By the Court :

Q. Now, Mr. Logan, explain a cofferdam. That is,
what do you mean by a cofferdam?

A. A cofferdam is constructed by driving sheet piling
around an enclosure to exclude the water.

Q. Well, now, how long did that remain there?

A. That remained there until the contractor who 20
was finally awarded the job had completed his excava-
tions and had deposited his concrete.

By Mr. Davis:

Q. And that was the cofferdam that Mr. Hennessy
testified that he sold to Arthur Smith, was it not?
A. Yes, the same cofferdam.

O. Arthur Smith was the subsequent contractor?
A. Yes. 30

The Court: Did Mr. Hennessy testify that he sold
this cofferdam to.the new "contractor?

Mr. Palmer : No.
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Mr. Davis: Oh, yes, he did under cross-examination.
Mr. Backes: He testified he sold it the next year.
Mr. Davis: Certainly.
The Court: To whom?
Mr. Backes: | don’t know that he testified.

10

Mr. Davis: He testified to Arthur E. Smith, the
subsequent contractor.

The Court: The point of the inquiry is whether the
county got the benefit of this cofferdam or whether Mr.
Hennessy sold it to some outside party.

Mr. Davis: He testified and | offered the checks
here and questioned him with respect to the checks, that

20 he sold this cofferdam and certain parts of the material
to Mr. Smith, who afterwards secured the contract for it.

The Court: Is that so, Mr. Hennessy?

Mr. Hennessy: A year after the date, the next year.

The Court: You sold it to the new contractor, did
you?

3° Mr. Hennessy: Yes, one year after.
The Court: You ~sold it to the new contractor?

Mr. Hennessy: | sold it to the new contractor. |
think 1 testified to that before.
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By Mr. Davis: *

0. Now my question is, Mr. Logan, Avhen did the
time expire for the completion of this Pearl Street bridge,
do you recall?

The Court: One hundred working days it says.

Mr. Davis: One hundred and twenty working days
was not for the Pearl Street bridge. That made it ex-
pire on the 12th of July, 1913.

Mr. Palmer: No, that doesn’t follow. One hundred
and twenty weather working days does not mean one
hundred and twenty consecutive days.

Mr. Davis: Well, it may or may not mean that.

Mr. Palmer: Well, then, don’t state it.

By the Court:

Q. What were the weather conditions?

A. | advised the board by letter when the time ex-
pired. | cannot recall just when it expired.

By Mr. Davis:

Q. Just take these letters. Is it in these?
A. If there are all exhibits it is not in these.

By the Court:

Q. Well, do you know when the time was up for
this job to be finished ?

20
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A. | can’t recall the date. It is in writing.
By Mr. Davis:

Q. Well, did it expire before the contract was let
to Mr. Arthur E. Smith?
A. Yes.
Q. Or before the advertisements in the papers for
v invitations for bids?
10 A. Yes, sir.

The Court: Oh, well, he can get nearer the time than
that, Mr. Davis. That testimony is of no value. One
hundred and twenty working days from December, 1912.

Mr. Palmer: No, from the time he was noticed.

The Court: From the time he was noticed to go
ahead ?

20

Mr. Palmer: Yes, in March.

The Court: And he was noticed to go ahead on
March 17th.

Mr, Davis: |If the weather had been good, and the
the fact is that all the parties construe the time as expir-
ing on July 12, 1913.

Mr. Backes: Where does that appear?

Mr. Davis: It appears in the minutes.

Mr, Palmer: That doesn’t bind us, what the Free-

holders said in their minutes.
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The Court: Well, this gentleman is a practical man
and he ought to know. | assume that he is an intelligent
man and knows his business. He ought to know when.
He will not be pinned down to the precise day, but when
that contract was up for that job to be done.

The Witness: It was sometime during the month of

July.
By the Court:

Q. Of 1913?
A. Yes.

Mr. Davis: If your Honor please, the Clerk of the
Freeholders has a letter from the Engineer reciting that
the time was up, expired on July 12th. That letter is on
file with the County Clerk and will doubtless be produced.

By Mr. Davis:

Q. Now after that time, that is, after July 12, 1913,
up until May, 1914, did Hennessy do anything towards
the construction of the Pearl Street bridge?

A. No.

O. Do you know whether or not his equipment was
removed or any part of it?

A. | couldn’t say about that.

Mr. Davis: Fie testified about it anyhow.
By the Court:

Q. 'Was the public using this temporary structure in
the meantime?

20
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A. Yes.
! By Mr. Davis:

Q. Now this temporary structure, Mr. Logan, was
flush with the street, or had it been placed to the side,
so as to permit the construction of the new bridge while
psing the temporary structure?

A. It had been placed upstream so that the new
bridge could be constructed in its correct place.

Q. Well, did that necessitate what you might call a
deviation from the line of travel ?

A. Yes.

By the Court:

O. The public was inconvenienced then by the fact
that this job was not completed; is that so?
A. That is correct; yes, sir.

20
By Mr. Davis:

O. And what about the navigation of the stream?

A. No, | don’t believe it did.

Q. Now this Broad Street bridge, was that structure
that was across the stream at that point safe for travel
after the letting of the contract to Hennessy ahd before
the letting of the contract to the Averill-Mathis Com-

pany?
30 A. No.
O, Had you reported that fact to the freeholders?
A. Yes. ,
Q ., In your opinion was it dangerous for travel ?
A. Yes, it was.
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Q. It had been allowed to remain there because of
what fact?

The Court: Well, are you talking about the Broad
Stret bridge? '

Mr. Davis: The Broad Street bridge.

The Court: Well, how can that affect this plaintiff?
W as he ever notified to go ahead and construct it?

Mr. Davis: |If your Honor please, | propose to argue
to your Honor and | think that | will convince your
Honor of the fact, that there is no requirement of notifi-
cation necessary to make the plaintiff proceed to the con-
struction of the bridge. Your Honor will notice in these
contracts, and as | interpret them | think it is correct—

The Court: Well, we haven’t time to deal with that
now. | simply asked the question, Mr. Davis. | will
deal with it when the time” arrives. You may proceed

and get this testimony in.

(Question repeated, “It had been allowed to remain
there because of what fact?”)

A. Awaiting a new bridge.

Cross-Examination.

By Mr. Palmer:

Q. Mr. Logan, with reference to the detail plans

which you have testified that Mr. Hennessy prepared for
the construction of the Pearl Street bridge, were they

20
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submitted to you for your approval?

A. They were submitted with the contract.

Q. Submitted with the contract or with the bid?

A. With the bid.

Q. So that the Board of Freeholders when they came
to the point of awarding this contract to Mr. Hennessy
had before them detail plans showing the construction of
this bridge as contemplated by him in the utmost detail,
did they not?

A. | wouldn’t say in the utmost detail.

Q. Well, they were in such shape that you as en-
gineer could tell whether or not it was to be a proper
construction of a bridge?

A. Excepting the foundation.

Q. Oh, yes, I do not mean to include anything that
the plans did not show. The plans themselves showed
how Mr. Hennessy contemplated constructing this bridge
in such a way that you as.an engineer could tell whether
it was to be properly constructed; that is true, isn’t it?

A. Excepting the foundation.

Q. Yes, except so far as it did not show any details
for the foundation; that is true, isn’t it? Now will you
look at those papers that | have just placed in front of
you, and | will ask you if those are the detail plans that
were submitted by Mr. Hennessy in response to the ad;
vertisement of this bid.

A. These are the plans.

(Plans marked Exhibit P 156.)

Q. Now all the contractors who submitted bids for
this Pearl Street bridge submitted them in the same way,,
that is, they sent with their bids detail plans, detail draw-
ings, of the contemplated construction?

A. Yes.
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Q. Now did those detail plans show the depth of the
excavation contemplated ?

Mr. Davis. One minute. W hich one do you refer to.
Mr. Palmer: For this Pearl Street bridge.

Mr. Davis: Now which one do you refer to ?

Mr. Palmer: These detail plans.

Mr. Davis: These here? [
Mr. Palmer: Yes.

The Witness: Yes, they show a depth.

The Court: What is the point you are driving at
now ?

Mr. Palmer : There was some testimony as to
whether or not this letter Qf April sth covered every-
thing that was necessary in the way of specifications for
the piling.

Q. Mr. Logan, | show you a letter dated May o9,
1913> marked Exhibit P 3, addressed to you and signed
by Mr. Hennessy, and | ask you if you made any reply
to that letter.

The Court: The simple question is whether you made
a reply to that letter. Answer yes or no.

A No.

Q. Mr. Logan, how far apart are these two bridges,
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Pearl Street and Broad Street?

A. About half a mile.

Q. As far apart as that? Isn’t it about two blocks
two city blocks, in going out of Burlington by either
Pearl or Broad?

A. It might be about two city blocks if the distance
was measured normally with the blocks, but it is on a
skew.

. What | am getting at is some information as to
10 © getting

20

the inconvenience of people desiring to go out. If a
person desired to go over the Pearl Street bridge he
would have to travel down to the Broad Street bridge,
cross that and then go back to the road that he desired to
take to Florence or Roebling, would he not?

A. Yes.

Q. And that would necessitate a detour of not more
than a mile, would it?

A. About a mile.

Q. Just about a mile?

A* Yes-

Q. Now do you recall when the Pearl Street bridge
fell in?

A. It was before | was county engineer. | don’t just

remember.

Mr. Davis: The 23rd of December, same year. |

don’t know when it was.

Mr. Palmer: December preceding the contract then,

301 guess.

Q. Now after the bridge fell in in December, 1911,
did the county build any temporary structure across the
stream at that point?

A. The trolley company built a temporary structure.
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Q And'that was used by the trolley company and by
the public?

A Yes.

Q Do you know how soon after the falling in of the
bridge that temporary structure was built?

A. | have no definite knowledge, not being connected
with the county at that time.

O. But it was not very long, was it?

A Well, 1 have understood that they built it up
immediately. 10

Q. So that so far as the inconvenience in using the
Pearl Street bridge is concerned after it had fallen in
and before the time of the awarding of this contract,
there was no inconvenience of any importance, was
there ?

A Why, the bridge itself was a matter of incon-
venience, to use that.

Q Yes, | know, but you could travel across it with
any vehicle that you desired to go across?

A Yes. ' 20

Q Now that remained, that temporary structure
remained there—

By the Court:

Q Was it safe?
A Yes, the trolley cars were crossing it.

By Mr. Palmer:

Q And that temporary structure remained there
during all the time until the Pearl Street bridge was
really completed by the second contractor?

A. That is right.

Q So that the public in going out of Burlington at
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any time could have used and did use this temporary
structure ?

A. Yes.

Q. Now with reference to the Broad Street bridge
was there ever a time when that was closed to the public
prior to the rebuilding of it by the second contractor?
mA. No. '

O. AIll that the county did upon your recommenda-
tion that the bridge was not safe was to post notices,
was it not, that the people crossing should cross at their
peril ?

A. No, they placed supports under Broad Street.

Q. So as to make it so that the public could use it.

A. "Yes.

Q. So that there was never any inconvenience to the
public in the use of Broad Street bridge up to the time of
the rebuilding by the second contractor ?

A. No.

Howard Russ, Sworn for defendant.
Direct examination by Mr. Davis:

Q. Mr. Russ, you were a member of the old Board of
Freeholders before 19137?

A. Yes, sir.

Q. And during 19127

'A.  Yes, sir.

O. You were a member also of the small board dur-
ing the year 1913 ?

A. Yes, | was.

Q. Do you know Patrick A. Hennessy?,

A. Yes, sir.
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Q. The new board organized on what day?

A. January 6th.

Q 19137

A. Yes, sir.

Q. Before that day had you had any conversation
with Mr. Hennessy with reference to the Pearl Street
Bridge ?

A. | had.

Q. Can you give us the time when it was?

A. It was some time prior to January 6th. | couldn’t
tell you the exact date.

Q. How long before that?

A. Oh, a week or ten days.

Q. And do you remember where the conversation

took place ?

The Court: What year, January 6th what year?

Mr. Davis: 1913.

The Court: 1913?

Mr. Davis: Yes.

Q. Was it after the signing of his contract, do you
know, or after the awarding of the contract to him?

A. After the awarding of the contract. | don’t think
the contract was signed until about December 30th.

Q. December 18th.

A. Was it signed then?

Q. Yes. Where was this conversation?

A. Well, it was down to my house, and we met in

Burlington and we met around here in Mount Holly. |
just don’t recollect where the places were, couldn’t tell.

@ Did he say to you at any time anything with re-

20
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spect to his duty in the construction of the piling founda-
tions or a foundation for this bridge ?

Mr. Palmer: | object. Conversations with this man
can have no binding effect upon the plaintiff. If it is in-
tended for the purpose of contradiction there was never

any foundations laid for it.

Mr. Davis: An admission by him, your Honor, be-
fore he began work that he knew it was necessary to
build a foundation for this bridge.

The Court: | will allow the question. 1| cannot see,
in view of the case as it stands, the direct relevancy of
that testimoriy. However, | will allow him to answer it.
Please answer the question.

(Objection noted for plaintiff as ground of appeal.)

A. In discussing the necessity for the foundation Mr.
Hennessy said there should be a foundation but that the
plans did not call for it. | stated to him, “W hy didn’t
you specify in your bid that if any piling were required
it would be so much per pile?” “Well,” he said, “l have
been trying to get contracts with Burlington County diff-
erent times and | never succeeded and | wanted to make
it look as low as possible and | made no mention of it,
and in taking it up with my associates they recommended
that— not make anv ment)’on of the necessitv or require-
ment of piling. ’

Q. Did you have any conversation or did the small
Board of Freeholders have any arrangement with Mr.
Hennessy as to the order in which these bridges should

be constructed?
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Mr. Palmer: | object. |If there was an arrangement
by the board the minutes of the board would be the only

competent evidence.

Mr. Davis: Mr. Hennessylhimself testified to some-
thing of that sort..

The Court: Well, was there any formal action taken
by the Board of Freeholders with regard to the time
when the Pearl Street bridge should be begun, the con- ~
struction, and when the Broad Street bridge should be
begun construction? Not any mere talk. 1 am asking
notv whether the Board of Freeholders ever formally by

resolution--------

Mr. Davis: | don’t claim there was any such thing,

your Honor.

The Court: Well, then, what significance has it, Mr.

Davis? 20

Q. Did Mr. Hennessy ever tell you——

The Court: Counsel for the plaintiff, Mr. Palmer,
said in his opening of the case to the jury that for the
convenience of the public an arrangement was made be-
tween Hennessy, the contractor, and Logan, the engin-
eer, by which the Pearl Street bridge was to be construct-
ed first. Isn’t that so?

30

J

Mr. Palmer: That is correct.
The Court: That is a fact in the case, is it not?

Mr. Palmer: Yes.
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Mr. Backes: He commenced first. Mr. Logan testi-

fied so this morning.

Mr. Hennessy: Only commenced, that is all, not fin-
ished.

The Court: You agreed that it was to be commenced,

not finished,?
Mr. Backes: Yes.

The Court: Well, in the absence of an express agree-
ment between the parties | do not see that it would be of
any significance. The parties must stand or fall by the
particular bargain as they made it in black and white.

Mr. Davis: Well, the only reason that | offered it,
your Honor, is for this reason: that Mr. Backes on the
other side argued to your Honor that the excuse for not
beginning the Broad Street bridge was that Mr. Logan

had never notified him to begin.
The Court: He says so yet.

Mr. Davis: Now | am trying to show, your Honor,
that the reason that Mr. Logan never notified him to be-
gin was that it was Hennessy’s own act and acquiescence
that they should build the Pearl Street bridge before they
attempted the Broad Street bridge.

The Court: Well, he couldn’t change his contract.
One party to a contract cannot change it. That contract
has got to be changed by both parties. ~
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Mr. Davis: But he cannot take advantage of some-
thing that he acquiesced in.

The Court: Well, we will see .about that when we
come to it. That is another phase of the case.

By Mr. Davis:

Q. Mr. Russ, was Mr. Hennessy called before your
board .at any time with respect to these contracts ?

A. Several times.

Q. While the board was in session?

A. Yes, sir.

Q. Was there at any time any request from the
Board of Freeholders that he should proceed with the ex-

ecution of his Contract?
(Objected to.)
lhe Court: Was it in writing?

A. | dont recollect that. Mr. Hennessy appeared
before the board of course. | am probably ahead of my
question on this, but with the idea of getting started or
making further progress.

Mr,. Palmer: That is objected to. The point of my
objection is that if it took place at a meeting of the board
the minutes of the board will show the action of the
board at that time, and that is the only competent testi-
mony.

Mr. Davis: It< does, not show Hennessy’s action,
though.

~0
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The Court: This witness would be permitted to show
any declarations made by the plaintiff to the members of
the board individually or sitting as a body. Of course
then when you begin to go further and show the action
of a municipal body, that can only be done in one way,
ordinarily, and that is by the minutes; because a muni-
cipal body £cts by resolution. Proceed.

No Cross Examination.

10

The Court: Mr. Davis, did the Board of Freeholders

ever act on Hennessv’s contract?
Mr. Davis: What do you mean by act?
The Court: By resolution, rescind the contract.
20 Mr. Davis: No, sir.
The Court: Abrogate the contract.
Mr. Davis : No, sir.
The Court: Plave they any official action taken on it?
-Mr. Davis: No, sir.
30 The Court: They simply awarded the contract' anew ?
Mr. Davis: That is right.

The Court: In other words, simply took the job out

of his hands ?
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Mr. Davis: Yes, sir. | would not agree with that
statement, your Honor. The fact is that they awarded

the contract to other parties.

Mr. Backes: But they awarded an entirely different
contract for an entirely different bridge, on the Broad
Street job, and entirely different construction.

10

William H. Ford, Sworn for defendant.

Direct examination by Mr. Davis :

Q. Mr. Ford, what is your profession?

A. Consulting engineer.

Q." You are a graduate of what institution?

A. Dartmouth College and the Thayer School of
Engineering, which is a post-graduate course.

Q. Connected with Dartmouth College? 20

A. Yes, sir.

Q. What year did you graduate?

A. 1894 from the college and 1895 from the Thayer
School.

Q. And you have followed your profession since
graduation ?

A. Ever since.

Q. Are you connected with any contracting concern?

A. | am not.

Q. You just do general consulting engineering »
work ?

A. Yes, sir.

Q. Are you familiar with the plans and specifications
involved in these contracts?

A. | have looked them over very carefully, yes, sir.
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Q. And they are called what in general ? W hat is the
nature of them?

, A. Why, the plan put out by the county was simply a
general plan calling for bids, with which were to be sub-
mitted plans in greater detail.

O. Are they wbat you would call open specifications?

A. They are decidedly open specifications, in that
they cover practically everything without a great deal of
detail on the plans themselves.

n Q. Now is it the business of a consulting engineer to
interpret plans and specifications such as these?

A. Very frequently, yes.

Q. Is it the business of a consulting engineer, such
as your profession is, to determine what is called for un-
der the plans and specifications such as these?

A. Itis.

Q. Now will you tell us— you have already said that
you examined the plans and specifications involved in
these two contracts-*—whether or not in your opinion the

20 rules and practices of your profession require the con-
tractor to furnish a completed structure including the

foundation ?

Mr. Palmer: | object. This witness is not in a pos-
ition to interpret this contract. The contract is perfect-
ly interpretable by itself. It is very plain in all its terms,
the question of usage, professional or otherwise. We
have admitted as far as this case is concerned that the
Pearl Street bridge, whether complying with the plans
eand specifications, necessitated the building of piling.
W e admitted that.

The Court: | understand that, but we keep on going
over the same thing. | know what Mr." Backes on his ar-
gument on the motion to nonsuit stated that the plaintiff



William H. Ford, Direct 137

was required under his contract to put down this piling at
his own expense.

Mr. Davis: | suppose everybody else knows it, your
Honor. | ,do, certainly.

The Court: Well, why is it necessary to keep on of-
fering to prove it all the time.

Mr. Davis: | am not trying to prove it -all the time;
I am trying to show, your Honor, the very clear distinc-
tion that Mr. Palmer and Mr. Backes make in this case,
that these plans, which they themselves drew, do not
show any foundation or the detail of the foundation, and
therefore they were hot obliged to do it.

The Court: Obliged to do what?

Mr. Davis: To prepare a detail plan for the founda-
tion.

The Court: He says now, that is already on the re-

cord, that Hennessy was required to put down a founda-
tion.

Mr. Davis: Perfectly true, but he is arguing at the
same time that his detail plan don’t show it.

The Court: W hat difference does it make ? It makes
none whatever. Everybody has agreed from the begin-
ning to the end that Hennessy was obliged to put down
piling for the foundation and he didn’t do it.

Mr. Davis: | agreed with your Honor on that some
time ago.

20

"0
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The Court: Proceed. Do you have any further

questions?

Mr. Davis jCross-examine.

Mr. Palmer: No questions.

Mr. Davis: That is all, with the exception of Mr.
Smith, who comes from Plainfield, and he cannot get
here. | think | can prove two or three things by the wit-

nesses here.

The Court: Have you anything on the other hand,

gentlemen.

Mr. Palmer: | do not think we have, as far as the
case has gone. |1 do not know what Mr. Smith will testi-
fy to.

20 The Court: | will order the case opened if necessary.

e« Mr. Palmer: As presented we have no rebuttal.

The Court: Now, Mr. Davis, the case is closed with
the exception of Mr. Smith?

Mr. Davis: | have not closed.

The Court: | thought you said you had.

30

Mr. Davis: Ng, I said I thought I could prove two or
' three other things by the witnesses that | had here.
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William H. Ford, recalled for defendant.
Direct Examination by Mr. Davis:

Q. Mr. Ford, the contract price in this case of {he
Broad Street bridge was $10,870. The estimated pro-
fits on that were, | think, eighteen and twenty per cent
respectively on the labor and the materials. Will you
tell his Honor and the jury what is the practice among

engineers as to the estimation of their profits? n"

Mr. Palmer: | object. This man is not a contractor
and he has not qualified as a contractor.

By the Court:

Q. Have you ever taken jobs?

A. | have, sir.

Q. Where?

A. Two bridges at Ocean City that | was interested 20

in a couple of years ago. There have been a number in
different parts of the country. , That same year there
were two in Maryland for the state.

Q. What year was that?

A That was 1913, | believe, sir.

Q. The same year that these bridges were built?

A The same year.

The Court: Well, I think he is competent.
30
Mr. Palmer: Well, if your Honor please, this wit-
ness is not qualified yet. He merely stated that he was
interested in these contracts. He has not qualified him-
self to be in a position to express an opinion.
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By the Court:

Q. Were you the contractor?

A. | was interested to the extent that | made up the
estimates, that | put in the bids, that | carried through
the work as engineer at that time, representing the gen-
eral contractors and having entire charge of the work,
both for the estimation on the jobs and putting them

through.
10
The Court: | think he has the qualifications.
Mr. Palmer: If your Honor please, on”- further ob-

jection. He has stated his interests were that of an en-

gineer, not of a contractor.
- The Court: Yes, | understand.

The W itness: As an engineer representing the gen-

20 eral contractors.

Mr. Palmer: That has nothing to do with the ques-
tion of estimates as to profits, so he is not qualified to any
knowledge of a situation of that kind which qualifies him

to express an opinion.

The Court: | think this man is qualified to show if .
there is a general custom respecting the profits on jobs on
this character. You may ask that question first.

Mr. Davis: What | was trying to show, if your
Honor please, was not the amount of the profits but the
mway in which they were figured. You will find that ques-

tion is exactly in line.
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By the Court:

Q. Ts there or is there not a general custom respect-
ing the profits on jobs of this character? Is there or is
there not a custom ?

Mr. Palmer: That is objected to. It is not a ques-
tion of custom, it is what this man figured himself on
this contract. It cannot affect this situation.

The Court: Yes, | think there is something in that.

Mr. Davis: | am not asking him to figure on this
contract. The way Hennessy figured it it would cost not
only $10,000 but in addition to that his twenty per cent
profit.

The Court: No, that is not the way he figures it.
Mr. Backes: Oh, no.

Mr. Davis: | say it is. He is figuring twenty per
cent profit on $10,000. If he is figuring that it cost $10,-
000 he is figuring on the cost and therefore it would cost
not only the $10,000 but it would cost the county twenty
per cent above that.

The Court: You ask him the question, Mr. Davis. |
suppose the correct rule is that a contractor on a job of
this sort would be entitled to recover as damages for its
breach the difference between what the job would cost
him if he had been allowed to go on with it and what the
defendant agreed to pay him.

Mr. Davis: That is right.

10

20
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Mr. Palmer: Now if your Honor please, it is just
exactly that situation. Hennessy testified that he esti-
mated the cost of his material and the cost of his labor
and added to the labor eighteen per cent and to the ma-
terial twenty per cent, and that is what the total would
be that is submitted.

Mr. Davis: No, he didn’t say that.

0 The Court: That is what I understood him.

Mr. Davis: He said he figured twenty per cent profit
on the price.

The Court: No, you are mistaken about that. He
divided up labor and material and said one was eighteen
per cent, | think, on one, and some other per cent on
another, and between the two he figures he would have
had a profit, which is wholly from memory, of $1,300 or

20 $14°° on the price of the job. Am | right?

Mr. Backes: Yes.

Mr. Davis: All right. I will ask no questions.

Mr. Davis: | may state what | will prove by Mr.
Smith, so that your Honor may have that on the motion
in dealing with this motion. | propose to show by Mr.
Smith------ -

The Court: Your motion now is for what, for a di-

rection ?

Mr. Davis: Yes.
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The Court: In favor of the defendant?
Mr. Davis: In favor of the defendant.

The Court: And you are reserving your right to call
Mr. Smith when he arrives?-

Mj* Davis: Yes.

The Court: Well, you may do that and the court will
hear your motion now for a direction in order to save
time. Now | will ask you to deal with the contracts
separately, please, for the Pearl Street contract first.
The question, as | view it, is whether there was an aban-
donment of that contract by the plaintiff. In other words,
did the county have the right to regard the contract as
abandoned by the plaintiff? Now you start with the con-
cession that Hennessv was to put down a piling at his
own cost and that he started and put in a cofferdam about
or prior to April 5 1913, and that thereafter he did no-
thing on the job; and the county awarded the contract
anew in May, 1914- It seems to me | ought to hear from
the other side. Your motion is for a direction with re-
ference to the Pearl Street contract?

Mr. Davis: And also with regard to the other one

also.

The Courts Well, we are only dealing with one at a
time now. Mr. Backes, I will hear vou.

Mr. Backes: W ith reference to the Pearl Street con-
tract, there was never any abandonment ,of the Pearl
Street contract by Mr. Hennessy, nor was there ever any
resolution or formal action by the Board of Freeholders

10

20

30
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taking that contract from Mr. Hennessy. The last writ-
ten evidence of anything that transpired between Hen-
nessy the contractor and Logan the engineer and agent
of the board was the request upon Hennessy’s part to ob-
tain from Mr. Logan a full and explicit direction as to
the manner of driving piling. Now your Honor will re-
call that the test piling was driven under the direction of
the engineer and on April 5th the engineer in~a letter
stated what that test pile showed, and he said simplv this:
“April 5th. Record of the test pile: weight of hammer
2,175; penetration 18 feet penetration on the last 20
blows, ~2 inch per blow ; fall of hammer 22 feet.

You have my approval to drive 14 inch pile not less
than 2 feet 6 inches nor more than 3 feet center to center.
Piles to be driven under my supervision.”

Your Honor will recall, too, that where tI®"re was any
guestion as to the details required the engineer was to
give them. That was the provision of the contract.

Hennessy* then, after he found that he could not per-
suade either the engineer or the members of the Board of
Freeholders to give him extra compensation for these
piling, said to the engineer, “Under your direction1l will
drive that test and then he said further on May 9th, “I
want you, Mr. Engineer, to give me a plan whereby |
shall drive these piling and how they shall be driven. The
letter |1 will read to your Honor. It is very explicit. “As
you are aware, the work on Pearl Street bridge is being
held up througli this question of piling. You are also
aware that there are no plans or specifications covering
piling.”

“Now this matter may be greatly simplified if you will
kindly give me full instructions in writing as to the re-
guirements. The size of piling at butt and at top, wheth-
er peeled or unpeeled, whether you want the piles all ver-
tical or part inclined to take the horizontal thrust of the
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arch. If you require any inclined, state.how many and
what inclination, the least penetration of last blow of
hammer, with a diagram showing the spacing. In other

words, | ask for complete instructions and specifications
on piling accompanied by a written order to do the work

required.”

The Court: Does that mean any more than this: that
following up what he had previously said in his letters
about extra compensation and the order for this extra
work, does that mean anything more than that Hennessy
wanted an order for this extra work in order that he
could get extra compensation?

Mr. Backes: The extra compensation, your Honor
will recall, could under no possible circumstances have
been given tQ Hennessy without a certificate and without
the approval and award by the engineer.

The Court: Well, now July 31st he writes this let-
ter you read from May 9th—on July 31st he says:

To the Honorable Board of Chosen Freeholders,
Burlington County, N. J.,
Gentleman: ,

I can assure you that | did not enter into my contract
for the purpose of liligation but to build your bridges.
If, therefore, the foregone explanations and requests do
not meet with your favor I am willing to withdraw from

the contracts, if you will asume control of the money ex-
pended for labor performed and materials furnished and
incorporate a provision in the next bids and contract tak-
ing care of this labor and material, provided you will
agree to readvertise the both bridges, adopting the plans
| have submitted and assuming payment therefor under

20
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terms satisfactory to the Concrete Steel Engineering
Company. | shall thereby sacrifice all expenses due to
erecting plant, loss of time and other miscellaneous
charges. You will also further agree to give me an even
chance with other bidders.”

No, that is not the letter, that is where he refers to the
matter of arbitration. Now with respect to that other
letter, a letter in May. This is May 31st, under the same
date. This is the letter that | wanted to call attention to.

m Listen to this, Mr. Palmer:

Burlington, N. J. May 31, 1913.
To the Honorable Board of Chosen Freeholders,
Burlington County, N. J.

Gentlemen—
| desire to call your attention to what appears to me
as a somewhat arbitrary and unreasonable action of your
Engineer, Mr. James Logan, respecting my contract for
the Pearl Street arch bridge at Burlington, New Jersey.
20 Briefly under said contract, plans and specifications no-
thing was stated about or provided for a pile foundation
under the abutment for this bridge. Under these circum-
stances it seems to be somewhat unreasonable, consider-
ing that my contract requires only the furnishing of la-
bor and materials in accordance with the said contract,
plans and specifications, to now attempt'to compel me to
do the piling or any other work not contemplated and not
called for in the said contract. If it now seems necessary
to you to drive piling | ask that you give me a supplemen-
m tal contract or agreement, specifying what additional
work not contemplated in my contract is to be done and
the compensation therefore, unless the county wishes to
drive the piling itself, giving me a safe bottom on which
to place the structure in accordance with my plans, speci-
fications and contract. | am sorry to have to state to you
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that unless such an agreement is made or the piling is
driven by the county. | will be forced to refuse to con-
tinue the work.”

Now that is the reason | asked you the question wheth-
er the letter which you read under the date of May 9th
did not merely amount to this; that Hennessy, the plain-
tiff, wanted an agreement or order for this work, this
piling work, which would be equivalent to a new agree-
ment, by which he would be entitled to extra compensa-
tion. Take the two letters together and all the letters
together: doesn’t it amount to that?

Mr. Backes: | don’t think that it imports that rtjean-
ing. What it does import was this: Hennessy’s endeavor
throughout to obtain extra compensation for this extra
work. Undoubtedly he endeavored to do that. But hav-
ing learned that he could not obtain it he never aban-
doned that contract but went on with it, even in the

The Court: | understand that. Now what did he
do? You say he never intended to abandon his contract
and he wanted to go on with it. Now what did he do to
show that? You see it is not what he had in his mind,
undisclosed to the defendant. The action of the defend-
ant must either be condemned or justified by what Mr,
Hennessy actually did and said, that is it. It is not what
he secretly intended. You see what | mean?

Mr. Backes: Yes, | grant you your Honor’s position.
The Court: Did he do anything which caused the

county to believe that he deliberately abandoned his con-
tract without justifiable cause?

N

20
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Mr. Backes: Well, is there anything in any of the
letters which has been offered here to disclose any in-
tent on the part of Hennessy to,abandon or to lead the
Board of Freeholders to believe that he had abandoned
that contract? Absolutely nothing.

The Court: | have been considering, your argument
inyst necessarily be the same as you made the other
day, because that is the only answer.

Mr, Backes: Truly that is the answer.

The Court: Therefore | have heard you. So I think
unless you have something further to say--—--—----

Mr. Backes: Only this: that the evidence discloses,
even after writing all these letters, Hennessy’s equip-
ment, his appliances, his machinery, was all on that job
for a year. Hennessy’s last work was done some time in
Tune of 1913, and therefore the acts of Hennessy in per-
mitting his machinery and stuff-to remain there, ready
to go on with that contract when he silould be ordered to
do it, and his asking in this letter of May 31st, all clear-
ly shows an intent, and it must have necessarily led the
engineer and the County Board of Freeholders to the
only conclusion, namely, that Hennessy was ready tp go
on with that work.

Now why didn’t the County Engineer or the Board of
Freeholders, as they had a perfect right to do, say to Mr.
Hennessy, “Proceed with that work within so many
days or appear before this board and show cause why
that contract should not be taken away from you?” Why
didn’t they do it? Mr. Logan said he never ordered any
formal action taken in any way, shape or form. Logan
says, “l never gave him any notice.” What was the con-
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tractor to do under these circumstances? He was here; he
had done part of his work; he had been withheld pay-
ments that were due him. Clearly the engineer held his
certificate back for the other payments that were due to
him under that contract. He had not received a dollar
from the county for any work that he had done there;
and it is stated that there was ample work there. He
had put his material down there and he had asked in one
of the letters to the engineer, “Will you allow me for the
material that | have on the ground or shall I only be al-
lowed for the work that has been put in there?” The en-
gineer promised to give him a payment.

The Court: You said that the burden of proof is
upon plaintiff to show substantial performance of his
contract. Do you say that he was prevented?

Mr. Backes: Yes.

The Court: Well, do you claim that he could recover
upon a quantum meruit under any circumstances? He is
suing on a contract, isn’t he ?

Mr. Backes: There is a quantum meruit clause in
there too, under the breach, and | think under a recent
ruling that we could recover for the work actually done

and performed if we were prevented from doing it.

The Court: Well, you can do that only upon the
theory that the county accepted it?

Mr. Backes: Yes, that they did accept it.

The Court: Did they?

20
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Mr. Backes: Surely they did.

The Court: | thought he sold it to the new contract-

or.

Mr. Backes: But he couldn’t sell that hole in the
ground that the other man got the benefit of.

The Court: But it was the cofferdam {hat he sold to

the new contractor?

Mr. Backesl The cofferdam was the boarding around
it, but the hole in the ground that he made, the excava-
tion, neither the county nor anybody else paid him for it.

The Court: Now | will hear you on the second ques-

tion.

Mr. Davis: Now the second question is somewhat
more involved than the first one. | want to take your
Honor’s time just for a moment to read to you the con-
tract which is involved in the Broad Street bridge, just
the part of it that is material.

“This Agreement, made this eighteenth day of Decem-
ber, one thousand nine hundred and twelve, between Pa-
trick A. Hennessy, of Mount Vernon, Westchester
County, New York, party of the first part, and Board of
Chosen Freeholders of the County of Burlington and
State of New Jersey, party of the second part.

W itnesseth, that the said party of the first part here-
by covenants and agrees to and with the said party of the
second part to construct a reinforced concrete arch
bridge over Assiscunk Creek at Broad Street in the City
of Burlington, Burlington County New Jersey; and to
furnish materials and labor for the same in accordance
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with the plans and specifications attached hereto and
forming a part hereof.

The said party of the first part hereby agrees to com-
plete the work specified herein within one hundred and
twenty weather working days from and after being no-
tified by the County Engineer of Burlington County to
begin said work.”

Now that is the only part | think that is material.

The Court: Well, is there any doubt in your mind
but what he was to begin the job when he was notified
by the County Engineer ?

Mr. Davis: Oh, yes, that is just the reason | have
read this to your Honor. Let me fix this in your Honor’s
mind again. “The said party of the first part hereby
agrees to complete the work specified herein within one
hundred and twenty weather working days from and
after being notified by the County Engineer of Burling-
ton County to begin said work.”

Now all that this involves, when read in connection
with the plans and specifications which | want to call
your Honor’s attention to, all that that clause does is to
fix a time for the completion of it. In other words, un-
der the modern law time is not apparently of the essence
of a contract unless it is so made by the contract. That
is the equitable rule and it is adopted by most common
law courts; and all that this does is to fix a time when it
must be completed. It does not say when he shall begin.
I think in the other case, of the Pearl Street bridge, he
testified that he began before the engineer gave him the
notice to begin. The giving of the notice by the engineer
merely fixes th™ time from which the running of the time
shall be made. He could go ahead and complete his work
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and the engineer never notify him and yet be entitled to
his compensation from the county.

The Court: Well, now, but there are some other
things you must take into consideration here.

Mr. Davis: | want to argue that one question first.

The Court: Well, let us move along. | will have to
view 'this case in the light of all the facts. His interpre-
tation of that contract and the interpretation put upon it
by the county was that the work should be begun when
the contractor was notified by the County Engineer, and
that was purposely withheld, according to your conten-
tion. You see your contention is that he made such a
failure of the first job that the county held off and
awarded the contract for the Broad Street bridge to an-
other contractor.

Mr. Davis: No, | don’t claim that at all. | never
claimed that, and your Honor ruled that the only way
that the county would be bound would be by resolution,
and therefore refused to allow me to put in the testimony
of Mr. Russ and other witnesses that | had in that re-
spect, because these parties had to stand or fall by the
contract which they had made. | think that I will make
my position clear to your Honor and | am going to take
Up the whole of these questions as | come to them. But
what | want to say to your Honor is this; that this agree-
men here, or contract, is nothing more nor less, you
might say, than a writing ratifying the conditions set
forth in the specifications, in which it says here, “that the
said party of the first part hereby agrees to complete the
work specified herein within one hundred and twenty
weather working days from and after being notified by
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the County Engineer of Burlington County to begin

work.”
The Court: When was he to begin?
Mr. Davis: He could begin any time.

The Court: Well, can he begin now? Upon that
theory couldn’t he begin now ?

10

Mr. Davis: Not now, of course.

The Court: W hy?

Mr. Davis: For the reason-that he has abandoned it.
That matter comes in there. But | am talking about
this? He could any time he wanted to, regardless of the
engineer; he had that contract regardless of the coun-
ty. His rights were secured under this contract. He
could have gone to work the next day without any sign
or word from the engineer; and that is exactly what he
did do with respect to the Pearl Street bridge.

The Court: Well, Mr. Davis, do you think that
where public work like a bridge over a navigable stream
is to be erected by a contractor contracting with the pub-
lic, that there should not be some time when that work is
to be begun and notification of th€ beginning of the: work
given ?

Mr. Davis: Well,'l don’'t think it is necessary to an-
swer that question, if your Honor please, because your
Honor has already ruled that the parties are bound by the
contract which they entered into. Now whether it ought

to be public policy— *
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The Court: Well, don’t you think the contract must
be judged in the light of all the circumstances?

Mr. Davis: | think it must be judged in the light of
what it says, what is contained within its four corners.
Now that is what | am trying to say to your Honor and
what the courts have said with respect to contracts of
that kind.

The Court: Allright<! will be very glad to hear you.
Have you any authorities supporting your case?

Mr. Davis: Yes.
The Court: Let’s have them.

Mr. Davis: Let me proceed in my own way, if your
Honor please. I think | can show your Honor my
thought. | have worked somewhat on it. | can show
your Honor my thought by proceeding in my own way
better than by taking it any other way.

I want to say then that this contract or agreement is
nothing more nor less than a formal ratification of the
terms contained in the plans and specifications. Now
what do the plans and specifications, which show all, re-
quire with regard to the question of beginning? There
are just two of them. One of thém is found on page 7-

“Completion. Each bidder shall specify in his bid a
date before which he will complete the proposed work,
and failure to do so will render his bid informal. In case
of failure to complete the contract before the date
named, the County of Burlington shall be entitled to
liguidated damages in the,sum of twenty dollars a day of
delay in completion.”

Now that only requires that the bids shall show the
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time in which it shall be completed; and Hennessy ad-
mits in ~he case that it was not completed in accordance
with the terms of the bid.

Now there is one other provision, and that is on the
last page of the specifications at the top of the page.

“Should the contractor fail or neglect to do the work
as specified, after the notice has been given him of such
failure, the engineer reserves the right to take the work
out of his hands, have it properly done and charge him
with the cost thereof.”

Now they are the only two things that are in the speci-
fications with regard to time and to the penalties in-
volved for failure to complete according to the terms of
the bid. The first is that the county has the right to
liquidated damages. That is all that means. The second
one is that not only does the county have the right to
liquidated damages as contained in the first, but they
have in addition to that this right: that if the contractor
begins this work and fails to complete it within the time
the engineer can notify him and say, “Mr. Contractor,
you have failed to complete this bridge within the time
which you have specified. The county therefore noti-
fies you that they are going to take it out of your hands.”
That is one thing. In addition to that he has bound him-
self that the county can then proceed to do the work un-
der the contract, have it charged to him and collect the
price from him. Now that is the remedy which the
county has. It is not a remedy provided for the con-
tractor, it is not at all fixed for the contractor. Those
two clauses are not put in there for his benefit; they are
put in there foil the benefit of the county. They are the
only parties that can take advantage of it. He cannot
take advantage of it. No single one of them enures to
the benefit of the contractor, but only fof the benefit of
the county. That is, that they reserve the right, if he be-
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gins his contract and does Hot fulfill it within the time he
has agreed to do it, that they can take the contract back
and substitute a new one for it and proceed under that
contract and charge him on his bond and collect the cost
of doing it from the contractor— two remedies.

The Court: Well, couldn’t you do that without any
contractual provision?

Mr. Davis: Couldn’t you do what?

The Court: If you have a contract with a contractor
and he falls down on his contract, leaves the job unfin-
ished, wouldn’t you have a common law right to take
over the unfinished portion of the contract and do the
work and charge him with the excess?

Mr. Davis: I have some.doubts about it.
The Court: That is the law.

Mr. Davis: d have some doubts about that. It is al-
ways provided in modern contracts that that can be done.
But I think his remedy, in all the cases | can find where
a man has contracted to do a certain thing within a cer-
tain time, that his failure to do it in strict compliance
with the terms of his agreement renders him unable to
collect anything from the party that contracts with him.
In other words, he loses all of his rights under that con-

Owtract, and the cases so hold. (Cites authorities.J

The only exception to it is the equitable doctrine,
where the court comes in and determines whether or not
the parties have suffered any damages. That is the only
exception to the cases.
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Here is what | am trying to say to your Honor: wheth-
er or not he has a common law right to do it is material,
and that has not arisen in this case. Here is a contract.
Now what has he done? Now | claim that he could have
at any time he wanted to availed himself of the right to
go ahead and build that Broad Street bridge and charge
the county for it, and they would have been obliged to
pay it.

The Court: Do you think that is so, considering the
fact that it is an undisputed fact in the case that the
County Engineer and the plaintiff mutually agreed to the
postponing of the beginning of the contract on the Broad
Street bridge?

Mr. Davis: | will let your Honor answer that ques-
tion. You said awhile ago that the only way the parties
could be bound was by their contract and it was by their
contract that they were to be decided. Now the County
Engineer has no authority to bind the county except as
provided in this agreement here, no more than that.

The Court: | think that is so. | think you are right
about that.

Mr. Davis: Here is what could have happened: Hen-
nessy could have said to them *“I am going to do a certain
thing in the Pearl Street contract. You can sue me for its
breach, but I am going on with the Broad Street con-
tract, because they are separate and independent;” and
the county would have been obliged to comply with the
terms of that Broad Street contract, He could have
said to the engineer or he could have said to the county
in the most solemn way,, “I refuse to do a single thing
under the Pearl Street contract, but I am going to pro-

20
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ceed under the Broad Street contract;” and what an-
swer could the county have had to that? And they have
said, “The engineer will not give me a notice to begin
work.” There is not a thing in this contract that says
that the validity of the contract is to be dependent upon
the engineer given him notice to begin. There is not a
single thing in this contract which says that he shall not
begin until the engineer gives him notice, not a single
10 WOrc» a right to begin the very next day.

Now these parties may have interpreted it, the en-
gineer may have interpreted it, but the Board of Free-
holders, which was the contracting party, never inter-
preted it in any other way. The only thing they have
ever done is to put their hand and seal upon this con-
tract here.

Now the nearest case | have to this point is a case cited
by Chief Justice Robertson, a Kentucky case, and this is
in chancery, but which is far more liberal than the com-

mon law is. (Cites authorities)

20

The Court: | have concluded to deal with the Pearl
Street contract first and get that out of the way and then
I will hear further argument on the Broad Street situa-
tion.

W ith respect to the Pearl Street bridge plaintiff has

the burden of showing either a substantial performance
of his contract or that he was prevented from perform-
ing by defendant without legal justification. It has
"been conceded in open court by the learned counsel iot
the plaintiff that plaintiff was required under his con-
tract to put down the piling at his own expense. The
pleadings and proof, however, present a different situa-
tion. The complaint, beginning at paragraph 4, is as
follows:

“That in making the excavations necessary for said
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foundation this plaintiff and James Logan, the County
Engineer of Burlington, under whose direction and
supervision said contract was to be performed, found
that said depth of foundation so specified on the said
plans was insufficient and that no base for the foundation
of said bridge could be found at the depth shown by said
plans.

“That plaintiff’s contract only requited him to con-
struct the foundations for said bridge for the depth
shown on said plans.

“That plaintiff demanded of defendant that it cause
sufficient foundations to be constructed in order that the
plaintiff could erect thereon the bridge .so contracted for
by him in accordance with the plans and specifications
annexed to his contract, or that the plaintiff should be
permitted to do the required work, holding the defendant
liable for the cost thereof.

“That the contract between the parties fails to provide
for the doing of any extra gr additional work in and
about the construction of said bridge.

“That the defendant absolutely refused to comply with
the reasonable request of the plaintiff that it construct
the necessary foundation or permit this plaintiff to do so,
and that owing to such refusal of the said defendant to
comply with the plaintiff’s request, it became impossible
for him to perform his contract so made with the said
defendant, and with which contract this plaintiff was at
all times ready and willing to comply; that owing to said
defendant’s refusal this plaintiff‘was compelled to dis-
continue his work on the construction of said bridge.”

Moreover plaintiff’s letters are capable of no other in-
terpretation than that plaintiff either had abandoned or
would abandon his contract unless the defendant came
forward and agreed to pay him extra for the piling. |
am sure all of plaintiff’s letters bear that out. | shall not

20
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attempt to read all of said letters, but there are two let-
ters which may be especially noticed; one is under date
of April nth to the County Engineer:

“Mr. James Logan,

Mount Holly, N. J.
Dear Sir:

I am in receipt of your communication dated March
20th, 1913, and in reply would state that I am unable to
agree with your interpretation of my contract for the
Pearl Street arch bridge, in so far as you claim that the
same provides that | must, without extra compensation,
provide suitable foundations for this bridge, or, in other
words, such' foundations as it now appears will have to
be provided before the work may be properly done.

“You will note that under the terms of said contract
I am only to furnish materials and labor for the same in
accordance with the plans and specifications attached
thereto; further upon the said plans certain lines are pro-
vided as to the depth of the excavation for the founda-
tion of the abutment, and that the work as provided also
in the.bid is to be done in strict conformity with the said
plans and specifications, but neither in said contract or
specifications nor upon the plan which forms a part
thereof, is any provision made for piling beneath said
abutments, nor is any designation for such character of
work exhibited upon said plans.

“In view of the foregoing, | am compelled to protest
against doing any work of piling upon the ground that
the same is not provided nor called for by said contract,
plans or specification, but is absolutely extra work for
which compensation must be made to me for the doing
thereof.

“As this matter is extremely important | would re-
spectfully ask that you proceed towards the adjustment
thereof at your earliest possible convenience, so that the
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work provided by the contract may be carried forward to
completion within the time limited therefor.”

| have already read the letter of plaintiff under date of
May 13, 1913.

Now plaintiff contends, even in the face of the com-
plaint and his letters, that he at no time abandoned his
contract; that upon the contrary, he was anxious and
willing to perform it, even to the extent of putting down
the piling at his Own expense, but that he was prevented
from carrying out his desire by certain unjustifiable con-
duct on the part of the defendant. He contends that Lo-
gan refused to furnish adequate instructions or details
for the piling and that that caused the whole trouble. In
other words, plaintiff in effect say that when he fell into
the unforeseen situation regarding the character of the
soil which made it necessary to have piling to support the
bridge, he knew that he was obliged under his contract
to put down the piling without extra compensation, and
that he actually intended to.do it, and that what he did
contrariwise was only an effort to get extra money from
the county which he was not entitled to receive and
which the county could not lawfully allow him.

| do not see how plaintiff’s contention can prevail. It
is not what the undisclosed intention was, it is what he
said and did which .caused the defendant to act in the
premises. They are the essential factors from which the
court must decide this motion.

As | have remarked, plaintiff said he would not go on
with the job unless his terms were acceded to by the de-
fendant. All of his letters when read and considered to-
gether show that, and | fail to discover anything in the
case even tending to show that the plaintiff ever receded
from that position. And then | think plaintiff is con-
cluded by his own complaint from raising this question.

We therefore have these undisputed facts; that plain-
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tiff was to put down the piling under his contract at his
own expense and that he did not do it; that he demanded
extra pay for the piling, which he was not entitled to re-
ceive and which the county could not lawfully allow
him ; that the work on the bridge was unduly delayed, to
the inconvenience of the public, so that great public ne-
cessity demanded prompt and efficient action on the part
of the defendant.

We are now down to the crux of the case. Was de-
fendant, in the light of the undisputed facts, legally jus-
tified in regarding the contract abandoned by the plain-
tiff? | think it was. Besides, there is proof in the case
tending to show a course of conduct on the part of the
plaintiff amounting to.an acquiescence in the position of
the defendant respecting the abrogation of the old con-
tract and the awarding of the new. But | do not deem it
necessary to pass upon that question. The question of ac-
quiescence is therefore not decided. It is sufficient for
the court to say that it is not willing to hold that a con-
tractor can haul off and hold up the public on a contract
for public work, as plaintiff did here, and then be allowed
to recover on his contract upon the theory that he was
prevented from performing it by the defendant. He is
estopped by his conduct from asserting an}- such claim.
The result is that plaintiff cannot recover any damages
on this contract for the Pearl Street bridge. Nor do I
think that he can recover upon a quantum meruit; for
besides the question of bona fides in respect to his failure
to go on with the contract, there are no facts showing ac-
ceptance, either expressed or implied, upon the part ot
the county of such work as he did. The proof shows
that all he did was to construct a cofferdam and do some
excavating, all of which he sold to the new contractor.
The county never had anything to do with it. There is

no proof of acceptance.
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The .situation respecting the Broad Street bridge is
different. There it seems to the court probably there is
something for the jury to consider, and we will have to

hear argument.

Mr. Davis: W ith respect to the Pearl Street bridge

then your Honor directs a verdict ?

The Court: Well, it is not like directing a verdict.
I tell the jury they cannot find any damages for the
plaintiff on the contract for the Pearl Street bridge.

Mr. Davis: So | shall proceed with regard to the
Broad Street bridge ?

The Court: Yes.
Mr. Palmer: May | have an exception?

The Court: Counsel for the plaintiff excepts to the
ruling of the court with respect to plaintiff’s claim" for
damages growing out of the contract for the Pearl Street

bridge. It is allowed.

Mr. Davis: Now, your Honor, with respect to the
Broad Street bridge | don’t know that | need say very
much more except to say to your Honor that there is not
a single word in this contract nor in the specification fix-
ing the time when Hennessy should begin to work.

The Court: | have got that point. Now proceed to
the next question.

Mr. Davis: Now if that be true then the case that I
cited to your Honor, Wall vs. Simpson, which is found
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in 22 American Decisions, page 72, says that “The words
‘On or before a certain day’ inserted in an agreement to
perform an act, give the promissor the right to perform
the act at any time before the day; and performance or
tender before the day confers upon him all the rights he
would have acquired by performance or tender on that
day.”

W ell, now, that bears upon this question: while this
contract says that he shall complete the work within one
hundred and twenty working days after having been no-
tified, that is, that the time begins to run against him and
he will only have one hundred and twenty days after he
has been notified. As a matter of fact he can begin any
time and he can finish sooner than the one hundred and
twenty days, or one hundred days, the time provided here.

The Court: Well, you made that point before.

Mr. Davis: Therefore, if that be true, then this ques-
tion about the failure of Mr. Logan to notify him' to be-
gin to work upon that day amounts to nothing, because
he could have gone ahead without a notice, and he could
have performed, and when he had performed the county
would have been obliged to pay, irrespective of whether
he did anything on the Pearl Street bridge or not. And
as | have already, in answer to your Honor’s query, said
that the fact that Mr. Logan suggested that he would
give him the notice on the Pearl Street bridge first, and
that he complete that before he give him the notice on the
Broad Street bridge, does not bind the county at all.
They are limited as to what they have signed their names
to in this contract.

Now if that be true— and it seems to me to be sound—
what is there to show in this connection, that what took
place with respect to the Pearl Street bridge in the way
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of abandonment did not also apply to the Broad Street
bridge? Now you have heard the testimony of the plain-
tiff himself that as early as June, 1913, he concluded that
he could not build these bridges. That was the time that
he had written these letters, a short time after he had
written these letters, he concluded that it was impossible
for him to perform these contracts. And what did he
do?

The Court: When did he say that? ®

Mr. Davis: He testified on the stand. Hennessy tes-
tified to it on cross-examination. |If your Honor has any
doubt about it I will ask the stenographer to turn back to
it, because there is no doubt that that is what he testified
to. Now what did he do in carrying out that intention or
that idea of his? He said that be began to sell the ma-
terial to the people who were arpund in the neighbor-
hood. He sold some of it to his partner in another trans-
action, by the name of Jones, he sold some of it to differ- 20
ent people, other persons; and here is, a memorandum
that he made in which he has sold some of the stuff, and
he testified that before the letting of the contract on the
20th of May 1914, to Arthur E. Smith, for-the Pearl
Street«bridge, he had sold everything that was the on the
ground except that which he sold to Smith. Now that
applies to the Broad Street contract, because he testified
that he had bought material, he had ordered the steel, he
had ordered the cement--------

30

The Court: Well, Mr. Davis, | think that might
create a situation of fact for the jury. The court cannot
say as a matter of law that that amounted to an abandon-

ment- That may be a question for the jury.
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Mr. Davis: The court has laid down the law that
where thé facts are undisputed— and this is his testi-
mony ; it is nobody else s but Hennessy s the court has
said that where the proper view is that what is a reason-
able time within which a contract must be performed is
a matter of law for the court, when it depends upon the
construction of a contract in writing or upon undisputed
extrinsic facts. Now these are facts which he testified

to.

The Court: | think that would create a situation for
the jury, whether he abandoned the contract or not. Of
course where facts are capable of only one interpretation
then it is for the court to act and not the jury, because
the function of the jury is to decide facts which are
disputed, or facts which reasonable and fair minded men

might disagree about.

Mr. Davis: Well, now, it seems to me, if your Honor
please, that all of the testimony in this case— and it does
not merely seem to me, it is the fact— that ail of the
testimony in this case as to everything he did and every-
thing that the county did shows that he never intended
to carry out this contract in June, 1913. That is, he
says that in June, 1913, he had concluded that it was
impossible for him to execute these contracts ; that pur-
suant to that he sold all the material that was on hand
and that he moved the stuff away and has never done
another thing from that time on down to the present
towards the construction of this bridge.

Now if he did not abandon the contract, if your Honor
thinks that is a question for the jury, then this question
of law which | have stated, which is properly stated un-
der the question of what is a reasonable time for its com-

pletion, is a question of law for the court and not a ques-
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tion of facts for the jury, where the questions are undis-
puted; and they are undisputed in this respect,-because
they are the testimony of Hennessy himself.

Now starting with the proposition that he had the
right to begin work when he got ready, and he had the
right to finish this work in less than one hundred and
twenty days if he wanted to, he had the right to start
out and complete it and demand payment from the
county; because he had their contract under seal; that
they would pay him when he was done, and -they had
his contract that he would complete it within the time
of one hundred and twenty days after they had notified
him to begin work; and if they didn’t notify him, then of
course the common law comes in that he should do it
within a reasonable time. He was not notified to begin
the work, and therefore the one hundred and twenty
days does not apply, but it is a question of law for the
court in this case to say, did he do anything within a
reasonable time, and can he now come in and say ----—---

The Court: | will save you perhaps a little time and
effort. Of course if your contention respecting the in-
terpretation of that contract is sound there can be no
doubt but what the contractor was in default, because
he could not hold the county up two years on the job,
that is perfectly obvious.

Mr. Davis: Well, he held the county up five years.
Mr. Backes: Oh, no, he didn’t, four years.

Mr. Davis: His contract was let in 1912, and the
contract to—

The Court: That is very evident. |If your interpre-
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tation of that contract is sound the contractor was ob-
viously in default. The court would say that.

Mr. Davis: | suppose that if my interpretation of
this contract is not sound then it becomes incumbent upon
somebody to say to your Honor that that is not correct;
for the reason that there'is no language, there is not a
word in this contract that | have been dealing with of the
time of completion or beginning of the contract that I
have not read to your Honor. And | say there is not a
single word about him telling him when he shall begin
his work.

Now when a contract is entered into it means that it
shall be performed within a reasonable time, unless a
definite time is fixed for its performance. Now what is
fixed in this contract fpr its performance? Only one
thing, and that is this, and which varies the common
law : he shall complete it within one hundred and twenty
days after having been notified to do it. But does that
prevent hiny from beginning before that time? Couldn’t
he have begun? To go back to my argument again,
couldn’t he have said, “Insofar as the Pearl Street bridge
is concerned | will have nothing to do with it. You can
take your remedy under the law. You can sue or do
what you please with respect to the Pearl Street bridge.
I will do nothing about it. But | stand upon my rights
with the Broad Street bridge and I am going ahead and
perform this contract unless you stop me, and | am
going to collect my money from the county.” And what
answer would the county have had? They would have
had no answer except to pay the contract price under this
Broad Street contract. But he didn’t do that. Instead
of doing that he sells all of his stuff, he sells all of his
material, he moves away. And | want to say to your
Honor that the acquiescence in the cancellation of the
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Pearl Street contract seems to bear very heavily upon
the abandonment of the Broad Street contract. He does
not do k single thing. He does not remove a single bit
and does not attempt to dismantle the old bridge; not
one single thing did he ever do to the Broad Street
bridge to entitle him to compensation of the slightest bit.

If I am not right there | would like to be shown where
there is-a single word in this contract or in the specifica-
tion which gives him the right to say that, “I will not
begin work until I am notified; but | have no right to

begin work, that it is not my duty to do it.”

The Court: | will hear counsel on the other side.

Mr. Backes: | think the only answer to my friend on
the other side is, suppose that this man had gone on
without a notice from the engineer; it would have been
for the county to say, “You never got notice from the
engineer and we won’t pay you for it.” That would
have been the position before contractor would have
found himself in there

But let us see ydiat this contract provides, “The said
party of the first part hereby agrees to complete the
work specified herein within one hundred and twenty
weather working days from and after being notified by
the county engineer of Burlington County.”

The Court: Notified to do what?

Mr. Backes: To complete this work.

The Court: No, what is the county engineer to do, to
notify him to begin work?

Mr. Backes: “After being notified by the County

20
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Engineer of Burlington County to begin said work.”
Now can the County Engineer lawfully withhold that
notification ;md then can the Board of Freeholders go
and make an entirely different contract without making
this man whole for his loss? | say they cannét. | say
they must stand by that contract, and that is the contract
that we want to stand on: namely, that this contractor

never refused, never abandoned that work?

The Court: 1 will tell you what is in the mind of
the court now as to this question, whether the court can
reserve this question and take a special verdict from the

jury upon the facts.

Mr. Davis: Your Honor has a right to take a special
verdict under the 1912 Act and you have a right to pro-
pound interrogatories.

Mr. Backes: It is a disputed fact here.

20
Mr. Palmer: This is a disputed fact proposition, the

guestion of abandonment.

The Court: That would be for the jury to say.

Mr. Palmer: Your Honor has a right to ask for a
special verdict on the proposition, but in doing that aren’t
you forgetting that it is just exactly whether they find
one way or the other on this disputed fact, and won’t that

30 be conclusive?

The Court: No, they may find that the contract was

abandoned or was not abandoned.
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Mr. Palmer: Yes, that is what | say; they find one

way or the other upon that.

The Court: They may find that the plaintiff was

damaged or was not.

Mr. Palmer: Yes, but it must be predicated upon the
abandonment or nonabandonment of the contract.

The Court: Certainly; the jury would not have any-
thing to do with interpreting the contract. But do you
gentlemen agree that under the present Practice Act this
specific question of fact may be propounded to the jury

and the court may pass upon the question of law?

Mr. Davis: | think there is no question about it in
the 1912 Act. | have never seen it invoked but | have
often wondered why it was not done.

Mr. Backes: | don’t think it can be done.
(Mr. Davis reads Section 19 of the Act of 1912.)

The Court: It can be obviated easily enough, to al-
low the court to find upon the question of law involved,
the interpretation of the contract, upon the question of
whether Mr. Hennessy was entitled to notice on the en-
gineer to begin the work, and the jury may pass upon the
two question or other questions of fact and return a
special verdict.

Mr. Davis: Here is the section, Section 74 on page
398. (Reads.)

10
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The Court: Well, gentlemen, what have you to say

about it?

Mr. Palmer: Whatever course your Honor thinks
ought to be taken, we have no objection to it.

Mx. Davis: It seems to me there is no disputed ques-
tion of fact here. AIll the facts have been testified to by
the plaintiff that | have argued.

Mr. Backes: The question of whether this notice
was withheld ?

The Court: That is not a disputed question. It is
admitted it was withheld.

Mr. Palmer: The whole proposition turns right upon
that point.

The Court: That is a question of law. It is conceded
in the case that Mr. Hennessy frequently requested to be
notified by the engineer to go on with the Broad Street
job, and that notice was withheld; that the engineer told
him that he would never notify him to begin. That is in
the case. It is the question of law— that is wholly a
court question, of course— whether under the contract
he should have gone on with the job without notice.

Mr. Davis: That is absolute. That is my point.
That is the question of law.-

The Court: Now gentlemen, let us see if we cannot
agree on issues of fact. The jury hasn’t anything to do
with that question, the question of law. Do you contend
that it is for the jury and not for the court to say wheth-
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er the plaintiff ever abandoned his contract for the Broad
Street bridge? Is that a jury question?

Mr. Palmer: Unquestionably, disputed testimony.

The Court: That is a jury question?

Mr. Palmer: Yes. I can conceive of cases where
that court question would not be a jury question, but in
this case it is unquestionably.

The Court: Of course the question of abandonment
settles thé question of the breach, and that is a jury ques-
tion.

Mr. Palmer: Yes.

Mr. Davis : | do not concede that.

The Court: Then the jury would pass upon the ques-
tion of damages.

Mr. Palmer: Yes.

The Court: It is for the jury to say whether any sub-
stantial damages— of course if the jury finds there is a
breach the plaintiff is entitled to nominal damages unless
he shows substantial damages, and whether he showed
substantial damages or not is a question of the amount.

Mr. Palmer: Yes.

Mr. Davis: But | contend, your Honor, that there is
no disputed fact.

20
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The Court: | understand what you contend, and |

am going to deny your motion. Mr. Davis, for the di-

rection of a verdict in favor of the defendant. Respect-

e ing that portion of the plaintiff’s claim which relates to
the Broad Street bridge the motion is denied.

(Objection noted for defendant as ground of appeal.)

.The Court: The motion for a direction at this time
*Qis denied. The court under the present arrangement, as
I understand it, is to reserve the question whether the
plaintiff was required to go on with his' contract of the
Broad Street bridge regardless of any notice from the

County Engineer.

Mr. Davis: | do not see how your. Honor can do
that.

The Court: Why?
20

Mr. Davis: That is the very basis of my motion.

The Court: No, you say in your motion that even if
the interpretation which the plaintiff contends for with
respect to the contract about notice is sound, that there
are undisputed facts from which an abandonment should

be legitimately inferred.

Mr. Davis: Yes, and | claim also--——-

30

The Court: Well, isn’t it as broad as it is long, if the
court reserves the legal question and disposes of it by

consent of counsel after examination?

Mr. Davis: This is a Supreme Court issue.
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The Court: Well, I thought you said according to
the Practice Act that could be done.

Mr. Davis: | say what the statute says here, that
your Honor can ask the jury and enter judgment accord-
ing to that, according to the answers they give you as to
guestions of fact.

The Court: Cannot the court reserve a question of

law? -

Mr. Davis: | don’t know, your Honor. | have read
your Honor just exactly what the statute said.

The Court: Well, can’t the question be obviated by
having counsel agree that the court reserve the question
of law and let the jury decide the questions of fact?

Mr. Davis: Yes, if counsel agrees, no doubt.

Mr. Palmer: W& will agree.

The Court: Then | understand counsel on both sides
agree that the court may reserve the question of law
which involves the interpretation of the contract upon
the question of whether the plaintiff was required to go
on with this contract regardless of notice or not?

Mr. Davis: | am satisfied. | move to amend the de-
fendant’s answer by setting up a counterclaim against
the plaintiff for liguidated damages under the contract
for the Broad Street and Pearl Street bridges.

Mr. Palmer: | object to that as coming too late in
the case.

10
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The Court: 1 think it is too late now, Mr. Dauvis.
That would involve putting the case over--—-----

Mr. Davis: | propose to offer no testimony, to go on
with the testimony that is already offered.

Mr. Backes: Well, even so then we are surprised by
any defense of that kind, as we made no preparations to

meet it.
The Court: Oh, well, that would only apply to tfie
Pearl 8treet bridge. | can’t see that it has* any signifi-

cance in the Broad Street bridge.

Mr. Davis: Well, it is not as to the Broad Street but
it is as to the Pearl Street. Your Honor will understand
that these answers were drawn before | was in the case,
and this is the county and public that is interested.

Mr. Backes: If your Honor please, my friend Davis
suggested that the time the case went over before that he
would have some amendments to make to his answer, but
he has never made a whimper until just this moment.

Mr. Davis: | would have the right, it seems to me,

to set it up in mitigation of damages.

The Court: You mean the liquidated damages, the

number of days you were held up?

Mr. Davis: Yes. |Itis provided here what liquidated
damages shall be for failure to complete the contract.

The Court: | don’t know how | can deny this motion
very well under the circumstances.
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Mr. Palmer: If your Honor please, you can deny it
upon the proposition that it comes at a time in the case
when it should not have come. [If the suggestion had
been made when the case was opened, when we started
trial, it would have been perfectly proper for your Honor
to permit it; but now it has reached a point where it is
ready to close and go to the jury, and now a suggestion
is made and we are not prepared to meet it and didn’t
know it was coming at all. It certainly is not a fair

proposition.

Mr. Davis: Well, the plaintiff has shifted his ground
since he got in court.

The Court: Well, now, the court has passed upon the
Pearl Street contract. Now let me .see. Well, I will
consider that and deal with it when we return from the

noon recess.

Mr. Davis: | will offer no further testimony. Mr.
Smith’s testimony related only to the Pearl Street bridge,
it did not relate to the other bridge at all. Your Honor’s
action with regard to the Pearl Street bridge relieves us
of the necessity of putting Mr. Smith on.

The Court: Your motion now is to put in a counter-

claim against the plaintiff-------

Mr. Backes: For the twenty dollars that they had
provided for as liquidated damages under the contract.

I assume that is it.

The Court: That is right. You see now that here
the plaintiff is trying to recover damages on this Broad
Street bridge, for the breach of that contract. Now you

10
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in that case file a counterclaim sajdng, ‘Well, if he is en-
titled to any damages then the jury should also consider

our damages.” »
Mr. Davis: Yes, that is the point.

The Court: Well, I am inclined to allow it to be
done, in order that the matter may be disposed of.

Mr. Palmer: May | have an exception to your Hon-

or’s permitting this?
The Court: No, that is a matter of discretion.

Mr. Palmer: | am taking an exception as to whether
your Honor properly exercised j~our discretion in admit-
ting it at this stage of the case.

The Court: Well,l will permit it.
20

Mr. Davis: Then I will prepare it during the recess.

Mr. Palmer: May | state my ground for objection
to your Honor’s permitting this? It is that it comes at a
stage in the case when we are without opportunity to pre-

pare to answer it.

Mr. Davis: In answer to that | am content to give
them all the opportunity that your Honor will permit to
30 offer any proof disputing the county’s right to recover,
or | am willing to allow your Honor, having heard the

matter to determine this without the aid of a jury.

RECESS TILE 1.15 P. M.
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(Trial of the cause resumed at 1.15 P. M)

The Court: Your motion was to file a counterclaim.

Mr. Davis: Yes, your Honor; It is ready. | am
just making a correction. | suppose it is all right now ?

The Court: Read your counterclaim.

Mr. Davis': “Defendant claims by way of set-off and

counterclaim -------- ”

The Court: Not set-off. They are two different

remedies.

Mr. Davis: | will strike out *“set-off”. *“Defendant
claims by way of counterclaim against the plaintiff the
sum of $6300, with interest thereon from the 12th day
of July, 1913, to date, as liquidated damages under the
contract providing for the construction of the Pearl
Street bridge referred to in the plaintiff’s complaint.”

I claim we are entitled to liquidated damages from the
time given for its completion until the contract was let
to other parties. | think now— | didn’t at the time |
drew this— that it dates from the date of the letting of
the second contract. That would be May 20, 1914.

The Court: Now | understand you answer and
deny ?

Mr. Backes: We deny the right.
The Court.: The plaintiff answering denies the de-

fendant’s counterclaim and says that the defendant is not
entitled to recover the liquidated damages therein

20
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claimed. Well, the court has .allowed you to file the
counterclaim and it will be endorsed as such and you
send it up with the papers to the clerk of the court; and
the plaintiff has answered on the record and the defend-
ant will file a more formal answer with the clerk of the
Supreme Court.

Now the question which the court must pass upon is
whether in the presence of your counterclaim and the
denial that you are entitled to any liquidated damages
under it, you are as a matter of law ; because there are no
disputed questions of fact, whether you are as a matter
of law entitled to liquidated damages. | will hear you.

Mr. Davis: There are no disputed questions of fact,
as your Honor has said, and your Honor has ruled—

The Court: That the contract was abandoned by the
plaintiff.

Mr. Davis: That the contract was abandoned by the

parties--—----—--
The Court: By the plaintiff.

Mr. Davis: By the plaintiff, and it is in testimony
that he began this contract— rather, notice to begin was
signed on the 17th of March, 1913, and on the p8th of
March, 1917, he acknowledged the receipt of the notice
to begin work. It is in testimony and undisputed that
the time for the completion of his contract under the con-
tract expired on the 12th day of July, 1913. The'con-
tract for the Pearl Street bridge provides on page 7:
“Completion. Each bidded shall specify in his bid a date
before which he will complete the® proposed work and
failure to do so will render his bid informal. In case of



Motion for Direction of Verdict. 1B

failure to complete the contract before the date named,
the County of Burlington shall be entitled to liquidated
damages in the sum of $20 per day of delay in comple-
tion.” That is undisputed. It is undisputed that the
contract expired— that is, the date of the completion— on,

the 12th day of July, 1913, and that the contract was not
relet by the County of Burlington for the construction of

this bridge-----
The Court: When was his time to be up?
Mr. Davis: On the 12th day of July, 1913
The Court: Did he say so?

Mr. Davis: Yes, Mr. Logan testified so and it is un-
disputed.

Mr. Palmer: He said July.

20
Mr. Davis: No, he said the 12th day of July.
Mr; Palmer: He didn’t say anything of the kind.
Mr. Davis: Well, if there is any dispute about it |
will put him on the stand.
The Court: No,-he did say on the 12th of July the
time was. up.
30

Mr. Palmer: He said in July.

The Court: Well, that is near enough.

Mr. Davis: | say it is in testimony that the time for
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the cotnpletion of the contract was the 12th of July,
1913, and that the contract for the letting of the work to
other parties was signed by the County of Burlington,
in the subsequent contract, on the 20th of May, 1714-
Now with the ruling of the court that the plaintiff in
this case abandoned his contract it seems to me to be
clearly undisputed under the contract that the County

of Burlington is entitled to a verdict—

10 The Court: Read that over again, that part of the
contract providing for the penalty.

(Mr. Davis reads section on “Completion.”)
The Court: What date named ?
Mr. Davis: That is the date named in the bid.

The Court: Does that show ? W hat was his bid ?

20 e

Mr. Davis: Yes, the bid is attached here somewhere.

It was offered in evidence. It is 120 days on this con-
tract.

Mr. Palmer: The bid has no effect after the contract

has been signed.
The Court: What does the bid say here?

30 Mr. Davis: The bid says he will complete it in 120
weather working days. The contract also provides for

that.

The Court: What does it say about the $20 a day ?
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(Mr. Davis reads.)

The Court: Is it agreed that that is the bid, to agree

to complete the job in 12a working days?

Mr. Palmer: It makes no difference what the bid
said; the contract is the only thing that is effective.

The Court: You then ggree that the time specified in
the contract, 120 days after notice, governs the situation,

do you? n

Mr. Palmer: Yes, that is what the contract said.

Mr. Backes: The contract reads: “The said party of
the first part hereby agrees to complete the work specified
herein in 120 working days from and after being notified
by the County Engineer.” | suppose that is what he
refers to.

The Court: But the stipulation regarding the liquid-
ated damages refers to the period of time which .he
specifies to do the work in his bid, doesn’t it ?

Mr. Davis: There is the form of it. The other is
identical with it.

Mr. Backes: No bid has been submitted here in
evidence.

Mr. Davis: Yes, it is here in evidence.
The Court: Get*the actual bid and | will allow you

to put it in. Well, to save time, gentlemen, is there any
doubt about the fact that in his bid Mr, Hennessy pro-

30



184 Motion for Direction of Verdict.

poses to do the work within 120 days after he was noti-

fied by the county engineer to begin?

Mr. Backes: That is the letter of his contract.

The Court: And is that what he said in his bid?

Mr. Backes: | don’t know.

10 Mr. Davis* Yes, that is what he said.

The Court: Is that so? (To Mr. Hennessy.)

Mr;Hennessy: Yes.

The Court: Mr. Henriessy says that that is the bid,
he agreed to do the work within 120 weather working
days from the time he was notified by the engineer to.
begin. Now you claim as a matter of law that the

20 parties had a right to enter into such an agreement for
liguidated damages?

Mr. Davis: Yes.

The Court: $20 a day?

Mr. Davis: That is what they have set forth. Now
I figure the days at 312 days from the 12th of July,

; 1913-

30 The Court: It is prpved in the case that it was July
12th?

Mr. Davis: Yes.
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i 1n.
The Court: The other side deny it.

Mr. Davis: Let him stand up now.

J. P. Logan, recalled for defendant.

Direct Examination by Mr. Davis:

Q. W hat date in July do you say? n
A. | wrote a letter to the Board of Freeholders that

says July 12th.

By Mr. Palmer:

O. That is not what you said in your testimony this
morning, is it?

A. | can’t recall.

By the Court:

20
Q. When was this job to be done?
A. In 120 weather working days from the time he
began.
Q. When was that 120 weather working days up?
A. July 12th.
By Mr. Davis:
Q. 19137 30
A. 1913.

The Court: Gentlemen, it seems to me there is very
little for this jury to do. |Is that a law question or a
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court question, whether the penalty shall be—

Mr. Davis: It is a law question when there is no dis-

pute about it.

The Court: What is the amount of your claim for

damages growing out of the breach?

Mr. Palmer : $2703.91.
10

The Court: Of the Broad Street bridge?

Mr. Palmer: Yes.

Mr. Davis: How do you figure that out?

Mr. Palmer: That is the loss of profit on the con-

tract and loss on the materials.

20 Mr. Davis: You can’t get both of them.

The Court: No, your measure of damages is the
difference between what the job would have cost the
contractor if he had performed it according to the plans
and specifications and what the defendant agreed to pay

him; in other words, his profits.

Mr. Palmer: $1508.

30 The Court: Now what is the situation? What is
there for the jury to do?

Mr. Davis: | think that the only thing for the jury
to do is to render a verdict for the amount of my claim,

and that is my motion.
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The Court: Well, this appears to resolve itself into

a legal case. W hat are your figures?
Mr. Davis: $6240. |1 hadn’t figured the interest.

The Court: Well, isn’t the claim large enough with-

out interest?

Mr. Davis: | guess so. | will waive the interest.

CHARGE OF THE COURT

Carrow, J. — Gentlemen of the jury: in December,
1912, the plaintiff, a civil engineer and contractor, made
a contract in writing with the Board of Chosen Free-
holders of this county involving the construction of a
concrete bridge in the city of Burlington, known as the
Broad Street bridge. Under the terms of the contract 20
the plaintiff was to begin work when notified by the
county engineer, and he was required to complete the
job within one hundred and twenty working days after
receiving notice from the engineer to begin. He never
received notice from the county engineer to begin,
although he requested and demanded such notice. He
was never allowed to go on with his contract. The
Board of Freeholders, without any legal justification,
broke the contract and awarded the contract to a new ~
contractor. That being so, the plaintiff is entitled to
recover damages growing out of the breach of that con-
tract. There is no disputed question of fact regarding
his damages. The measure of damages is the difference
between what the completed job would have cost him if
he had been allowed to go on and perform the contract
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according to the plans and specifications, and what the
defendant agreed to pay him. In other words, he was
entitled to the profit which he says he would have made
if he had been allowed to begin and complete his con-
tract, as he was entitled to do according to the terms
thereof. And he says his profits would have been
$1508; and his damages would be $1308 under the rule
for the measurement of damages which the court has
stated. Therefore, as the case now stands, the plaintiff
is entitled to the $1508 with interest. If there was noth-
ing else in the case than what | have stated you would be
required to return a verdict for the plaintiff for the
amount of his cfaim.

But the defendant has put in a counterclaim for
damages, for liquidated damages growing out of the
breach, not of the contract for the Broad Street bridge,
because | have already told you plaintiff did not break
that contract, the defendant broke it without any legal
justification; but the damages claimed in the counter-
claim are what are known in the law as liquidated dam-
ages, and they grow out of a breach of one of the condi-
tions of the contract for Pearl Street bridge. The
amount of damages which the defendant is entitled to
recover upon the counterclaim is $20 a day from July
12th until May 20th. Counsel has figured it at $6240.
You may figure it over again to see whether the figures
are right. | have not made the calculation myself; it
is not my duty to do it.

Now in view of what | said you will allow the plain-
tiff $1508 with interest. That ought to be figured up.
You allow the defendant $6240. And in arriving at
your verdict you will have to fake off the $6240 plaintiff’s
claim of $1508. That all ought to be figured out in
dollars and cents.
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Mr. Davis: We have it here. It leaves a balance due
the county of $5611.14.

The Court: Have you allowed interest on the
plaintiff’s?

Mr. Davis: Well, we deducted $1508 from the
amount of the counterclaim and allowed interest on the
balance, which would equalize itself. That is what Mr.

Logan has figured out here.

The Court: Well, that is the amount the jury will
return a verdict for ?

Mr. Davis: Yes. You see the amount would be
$4660 and interest on the $4660 from May 20th.

The Court: Have you figured it?

Mr. Palmer: No figures.

The Court: How much is it?

Mr. Davis: $5611.14.

The Court: You will return a verdict, gentlemen of

the jury, for the defendant upon the counterclaim of
$5611.14.

Mr. Palmer: We pray an exception to the direction
of a verdict.

(Objection noted for plaintiff as ground of appeal.)
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Mr. Davis: We pray an exception to that part of the
charge which in substance was to the effect that the de-
fendant had broken the contract without justification
and was therefore entitled to damages for its breach.

(Objection noted for defendant as ground of appeal.)

(The letters heretofore offered for identification on
the part of the defendant were ordered by the court to be
marked as exhibits on the part of the defendant.)

(Letters previously marked Exhibit A, B, C, D, E and
F for identification were marked Exhibits Di, D2, D3,
D4, D5 and D6.)
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EXHIBIT P. 1.

THIS AGREEMENT made this eighteenth day of
December, one thousand nine hundred and twelve BE
TWEEN PATRICK A, HENNESSY, of Mount Ver-
non, W estchester County, New York, party of the first
part, and BOARD OF CHOSEN FREEHOLDERS
OF THE COUNTY OF BURLINGTON of the State
of New Jersey, party of the second part:

WITNESSETH that the said party of the first part
hereby covenants and agrees to and with the said party
of the second part to construct a reinforced concrete
arch bridge over Assiscunk creek at Broad Street in the
City of Burlington, Burlington County, New Jersey, and
to furnish materials and labor for the same in accordance
with the plans and specifications attached hereto, and
forming a part hereof.

The said party of the first part hereby agrees to com-
plete the work specified herein within one hundred and
twenty weather working days from and after being noti-
fied by the County Engineer of Burlington County to
begin said work.

In consideration of the foregoing the party of the sec-
ond part hereby agrees to pay to the party of the first
part ten thousand eight hundred and seventy dollars; in
the manner specified in the specifications hereto attached
and made a part hereof.

The said party of the second part hereby agrees to
provide all necessary stakes and lines for the location of
the new work immediately upon notification of the begin-
ning of the work or to inspect it or cause it to be in-
spected, upon written notice of its completion.

And for the performance of each and every article of

this agreement, the said parties hereby bind themselves

20
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and heirs, executors, administrators and successors re-
spectively.

IN WITNESS WHEREOF the said party of the first
part has hereunto set his hand and seal, and the said
party of the second part has caused this agreement to be
signed by its Director and its corporate seal hereto at-
tached and attested by its Clerk, the day and year first
above written.

Signed, sealed and delivered
in the presence of
BUDDM .RIGG.
PATRICK A. HENNESSY (seal)
BOARD OF CHOSEN FREEHOLDERS
OF THE COUNTY OF BURLINGTON.
HARRY E. DUBELL,
(seal) Director.

HARRY HAWKINS, Jr.,
Clerk.

SPECIFICATIONS
FOR
REINFORCED CONCRETE ARCH BRIDGE, ASS-
ISCUNK BRIDGE, BURLINGTON, BURLINGTON
COUNTY, NEW JERSEY.

Plans and Specifiations. The work shall be construct-
ed according to these plans and specifications, both of
which shall be considered part of the contract.

They contemplate a complete structure and any error
or omission in plans or specifications, shall not release,
the Contractor from building a complete structure com-

plete.
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Loading. The dead load to be considered as consist-
ing of all earth filling above the arch, estimated as weigh-
ing 125 pounds per cubic foot and the concrete of the
arch and spandrel walls estimated as weighing 140
pounds per cubic foot. The live load is to be considered
as consisting of 100 pounds per square foot of floor sys-
tem, and a 20 ton truck on any part of the roadway.

Old Structure. The Contractor shall remove any por-
tions of the present abutments or walls to provide a sat-
isfactory site for a new structure and have free use of
anv of the material from the old bridge that may be suit-
able in the erection of the new structure.

Lines and Stakes. Before commencing excavations, it
will be the duty of the Contractor to notify the Engineer,
who will give him center lines and stakes. The new
structure shall be constructed true to the lines shown
upon the plans, and as such staked out by the Engineer.

Guards. The Contractor shall, as provided by law,
place proper guards at the site of the new bridge ; at night
he shall place proper and sufficient lamps for the preven-
tion of accidents.

He is expected to take all proper precautions to pre-
vent accidents or damage of any kind, and hence, is the
sole person responsible in case such should occur, and
shall be held liable therefor.

He expressly binds himself to save harmless the Coun-
ty of Burlington from all suits or actions of every des-
cription brought against the County of Burlington, for
or on account of any injuries received by any party from
the acts of the Contractor, or his servants, or in conse-
quence of negligence, or improper materials used in con-
struction.

Foreman and Workman. The Contractor shall, at all
tunes, have a competent foreman on the work, or some
authorized agent upon whom notice may be served, and
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orders issued for the conduct of the work. He shall em-
ploy only competent workmen. He will be required to
discharge any employee who, in the opinion of the En-
gineer, is objectionable or incompetent. Such discharge
shall not be made the basis of any claim for compensa-
tion or damage against the County of Burlington, or any
of its officers or agents.

Excavations and Foundations. Complete excavations
for foundations shall be made by the Contractor. The
methods followed for obtaining the foundations shall
rest generally with the Contractor, subject to the ap-
proval of the Engineer.

Flood-Proof Paving. If shown on the drawing, it
shall be placed six inches below the bed of the stream at
the abutments, following in a true curve to six inches be-
low bed of stream in the centre. If rock or hard pan
foundation occur in such form that they may be made to
perform the functions of the flood-proofing pavement,
the pavement and ties may be omitted by the Contractor,
providing the surface of such footings of rock or hard
pan be inclined or stepped up to form a skew-back.

Centers. The Contractor shall provide the centering
for the support of the arch of sufficient strength to hold
the concrete until firmly set. Uprights must be so solidly
founded that they will not give or settle during the con-
struction of the work.

Forms. All forms coming in contact with the exposed
surfaces shall be sound, straight planking, smoothly
planed, accurately matched, so that the surface of the
concrete will not show any impressions whatever, on the
joints, and shall be made non-absorbent by saturation
with water. Soap or parafine may be used to prevent ad-
herence of the concrete to the forms. They must be suf-
ficiently braced and wired to prevent bulging. After
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concreting the spandrels, the coping forms must always
be realigned, before concreting the coping.

Corners. All corners of abutments, arch rings, span-
drels, copings and railings shall be rounded by moulding
or trowel, so that no sharp edges appear in the exposed
places to be broken.

Reinforcement. Reinforcement shall be of open
hearth medium steel, of round or any well known type
of deformed bars. They shall be free from paint, oil or
scales before embedding in the concrete, and shall be em-
bedded to a depth of at least one inch. The size and
spacing of rods shall be clearly shown on working plans
to be submitted, by Contractor, which plans will become
a part of the contract.

Any form of patent or other method of placing may
be used, but it shall be designed of sufficient number and
size to carry the loadings as set forth in these specifica-
tions.

Concrete. The concrete shall be composed of true
Portland cement, clean, sharp sand and broken stone.

Cement. The cement shall be of good quality of Port-
land cement and shall have met the requirements of the
Standard Specifications for cement as adopted by the
American Society for Testing Materials.

The Contractor shall provide a store house at the site
of the work for the proper storing and protection of the
cement.

W here possible, it shall be delivered in time to have a
sample taken and the'usual one and seven days’ test made.
Any cement which may become damaged in transit or by
improper care in storing, will be rejected by the Engineer
or his authorized inspector, and the Contractor must
promptly remove such rejected cement from the work.

Stone. Stone shall be tough, clean and hard, and shall
not be larger in dimension than 1 inches for all foun-
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dations and abutments up. to springing lines, nor larger
than ¢4 inch above springing line.

Sand. Sand shall be good, sharp, clean, course and
free from dust, loam, ashes, clay, coal, perishable matter
or improper substance. Clean crusher screenings may be
substituted for one half.the volume of sand required in
the mixture.

Inspection. All materials shall be subjected to inspec-
tion and approval according to these plans and specifica-
tions, and the Engineer shall control as to interpretation.

Mixing. Mixing of concrete in a thorough manner is
the first requirement for securing good concrete. It shall
be hand or machine mixed, of not more than one cubic
yard in each batch. |If hand mixed, the sand and cement
shall be mixed to an even color dry, then the stone shall
be added and the whole aggregate cut and turned three
times, adding while turning sufficient water to make the
mass wet.

Stone Concrete. Concrete for all foundations up to
springing line of arches shall be composed of one part of
cement, three parts of sand, six parts of stone, not larger
than will pass through a 1*4 inch ring. All concrete
above springing line of arches shall be composed of one
part of cement, two parts of sand and four parts of
stone, not larger than will pass through a ¢4 inch ring-
All quantities are to be measured accurately by volume
loose.

Placing. Divisions of arch rings are to be made par-
allel with arch span, so that the arch shall consist of solid
monolithic rings. Divisions of the girders or beams,
shall be made transversely at the middle of the girder.
Divisions of the spandrel may be made above the spring-
ings only. The end of the arch ring must be concreted

monolithically with the spandrel with no joint between.
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In continuous spandrels, expansion joints must be pro-
vided over springings.

Spading. All concrete facing on walls shall be thor-
oughly spaded while placing the concrete so that no
honey-combing will appear on the work.

Expansion Joints. Expansion joints will be placed in
the structure wherever shown upon the plans and shall be
carried up through the paraper walls. A beveled verti-
cal timber to form a groove shall be attached to the bulk
head and before the adjoining section is constructed, the
bulk head and vertical timber shall be removed, against
which surface and groove there shall be placed one layer
of hydrex felt, asbestos cloth or heavy paper extending
uniformly to within one-half inch of the face of the fin-
ished surface. After removing the forms, the joint shall
be neatly finished on the surface with a trowel.

Striking Centers. The Contractor shall strike centers
at such time as he may determine, and at his own risk,
but not later than sixty days after the completion of the
spandrels.

Finishing. The face forms of spandrels must be re-
moved as soon as possible after concrete has taken its in-
itial set, and all the pointing done while the concrete is
green. The walls will then be washed with a thin mixture
of one part cement and twD parts of sand until the holes
are thoroughly close. This wash will be allowed to set
over night and the next day the walls must be gone over
with a smoothing stone and clean water until uneven
parts and form marks are removed. The wall must then
be washed with clear water and brushed to remove the
film of surface cement.

Drains. All surface exposed to the elements shall be
so designed as to drain water to outlets.

Railings. Monolithic railings, if shown, shall be erect-
ed after striking centers on spans.

20
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Side-W alks and Paving. Six foot walls with curb and
eighteen inch gutter on each side of bridge, as shown on
general plan.

W alks to have a twelve inch porous foundation, five
inch base, base to have one inch wearing surface. Base
to be composed of one part of Portland Cement, two
parts of sand and five parts of % inch stone.

Slope to be the same as the paving.

Paving shall consist of eight inches of water bound
macadam, which shall be constructed according to the
Standard Specifications of the Office of Public Roads,
State of New Jersey, which includes rolling with a Ten
(10) Ton Steam Macadam roller.

Earth Filling. Earth filling will be made by the Con-
tractor and must besfigured in the bid as part of the struc-
ture complete.

The space between the spandrel walls shall be filled
with suitable material and be thoroughly compacted by
ramming, saturating with water or with proper effective
means, and finished over the arch to proper grade of ap-
proaches. Filling with frozen material, will not be per-
mitted. It is important that the filling be placed with
care, gradually and uniformly, from both sides of crown
of arch, so that no eccentric application of lead will re-
sult.

Name Plate. A suitable unobtrusive tablet, satisfac-
tory to the Engineer, shall be prepared, for the Bridge by
the Contractor and placed where directed by the En-
gineer.

Final Clearing. After the completion of the work,
the Contractor shall remove all rubbish and obstructions
he has placed in the stream to the full width of the water-
way of the arch, replace all fences and put property used,
in as good condition as before the work started.

Completion. Each bidder shall specify in his bid a
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date before which he will complete the proposed work
and failure to do so will render his bid informal. In case
of failure to complete the contract before the date named,
the County of Burlington shall be entitled to liquidated
damages in the sum of Twenty Dollars per day of delay
in completion.

Engineer. Whenever the word “Engineer” occurs in
these specifications, it is intended to mean the County
Engineer of Burlington County, New Jersey.

Suits and Claims. The Contractor will be required to
give security in form to be approved by the County Solic-
itor to protect the County of Burlington, or its represent-
atives from all actions brought against them, on account
of any patents which may be used in the work, or im-
plied in the plans or specifications.

Certified Check. Bids shall be accompanied by a cert-
ified check in a sum equal to ten per cent, of the total
amount of the bid, payable to the order of H. E. Dubell,
Director, to insure execution of the contract. This check
will be returned to him immediately upon rejection of his
bid or upon his entering into written contract and the
filing of his bond in approved amount, with approved
securities for the faithful performance of his contract.

Instruction to Bidder. The bidder shall furnish com-
plete detail drawings without extra cost, said drawings
may be of any patent or other method of reinforcement,
and must show all sizes and spacing of reinforcing mate-
rial, together with the thickness of the arch ring at crown
and of abutments and piers of foundations line, all fig-
ured with and governed by the loadings as set forth by
these specifications and must conform to all other meas-
urements and requirements as set forth on plan.

Responsibility for Accuracy. The approval of the En-
gineer shall in no way relieve the Contractor from re-
sponsibility for the accurate and complete execution of

20
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the work, and for the correctness of all detail drawings.
The drawings and specifications are intended to include
whatever is necessary to render the work complete, and
any necessary details that may have been omitted shall
be executed by the Contractor without extra cost to the
County.

Bids. Bids will be received under these specifications
as follows: For furnishing all material and labor neces-
nsar to design and construct a reinforced concrete arch
bridge, over Assiscunk Creek, at Broad Street, Burling-
ton, Burlington County, New Jersey, in strict conformity
with plans and specifications, the sum of
said price to include everything.

Bond. The Contractor must inspect the site of the
bridge together with plans and specifications and by sub-
mitting a bid, he shall signify his approval of them.
If awarded the contract, he shall furnish a bond to be
approved by Budd M. Rigg, Solicitor of the Board of
Chosen Freeholders of the County of Burlington, in an
amount equal to the Contract, for the faithful perform-
ance of the work, -which bond will remain in force and
effect, and be held as a guarantee that the work so
erected will remain safe and sound from defects of
design, workmanship or material for one year from date
of contract. Should the Contractor fail or neglect to
do the work as specified, after the notice has been given
him of such failure* the Engineer reserves the right to
take the work out of his hands, have it properly done
and charge him with the cost thereof.

The Contractor will not be allowed to take advantage
of any error or omission in these specifications, as full
instructions will always be given, should such error or
omission be discovered.

Payments. Payments to be made on certificates of
the Engineer, Eighty per cent. (80% ) as the work pro-
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gresses. Twenty per cent. (20% ) on final acceptance
and approval in writing of the Engineer and Board of
Chosen Freeholders, payments to be made at the regular
jneeting of the Board of Chosen Freeholders, County of
Burlington.

The Board of Chosen Freeholders reserves the right

to reject any or all bids.

EXHIBIT P. 3.

Mr. P. A. Hennessy,
Burlington, N. J.
Dear Sir—
Record of test pile,
Weight of hammer, 2175 Ibs.
Penetration, 18 feet.
Penetration under last 20 blows, inch per blow.
Fall of hammer, 22 feet. 20
You have my approval to drive 14 inch piles not less
than 2 feet 6 inches or more than 3 feet center to center.
Piles to be driven under my supervision.
Yours truly,
James Logan.

EXHIBIT P. 4.

April nth, 1913.
Mr. James Logan,

Mount Holly, New Jersey.
Dear Sir :

I am in receipt of your communication dated March
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20th, 1913, and in reply would state that | am unable to
agree with your interpretation of my contract for the
Pearl Street Arch Bridge, in so far as you claim that the
same provides that | must, without extra compensation,
provide suitable foundations for this bridge, or, in other
words, such foundations as it now appears will have to
be provided before the work may be properly done.

You will note that under the terms of said contract |
am only to furnish materials and labor for the same in
accordance with the plans and specifications attached
thereto; further upon the said plans certain lines are pro-
vided as to the depth of the excavation for the founda-
tion of the abutments, and that the work as provided also
in the bid, is to be done in strict conformity with the
said plans and specifications, but neither in said contract
or specifications nor upon the plan, which forms a part
thereof, is any provision made for piling beneath sa;d
abutments, nor is any designation for such character of
work exhibited upon said plans.

In view of the foregoing, | am compelled to protest
against doing any work of piling upon the grounds that
the same is not provided nor called for by said contract,
plans or specifications, but is absolutely extra work for
which compensation must be made to me for the doing
thereof.

As this matter is extremely important | would respect-
fully ask that you proceed toward the adjustment thereof
at your earliest possible convenience, so that the work
provided by the contract may be carried forward to com-
pletion within the time limited therefor.

Awaiting your early reply, 1 am,
Very respectfully yours,
P. A. Hennessy
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EXHIBIT P. 5

Burlington, New Jersey.
April 19th, 1913.
Mr. James Logan,
County Engineer, Mount Holly, New Jersey.
Dear Sir:

On April lith, | wrote you a letter in reference to sup-
plemental work in connection with the Pearl Street
bridge contract. But up to this time | have had no reply.
Kindly give this matter your attention as soon as con-
venient.

Pursuant to the contract and our conversation | wish
to call your attention to my monthly estimate.

As you are aware the excavation for the small abut-
ment has been completed for sometime.

Do you allow for material on the site, and do you wish
my co-operation in making out the list for unit prices ?

Hoping for an early reply, I am,

Your very respectfully 20
P. A. Hennessy.

EXHIBIT P. 6

April 24, 1913.
P. A. Plennessy, Esq.,
Burlington, N. J.
Dear Sir:—
The reply to your letters of then th and 19th inst. can
be found in my letters to you dated March 17th and
20th.

At your convenience please confer with me relative
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to a unit price for the excavation you have made. Kindly
to this before May the first.
Your truly,
James Logan.

EXHIBIT P. 7.

Burlington, New Jersey.
May 9th, 1913.
Dear Sir,

As you are aware the work on Pearl Street bridge is
being held up through this question of piling, you are
also aware that there are no plans or specifications cover-
ing piling.

Now this matter may be greatly simplified if you will
kindly give me full instructions in writing as to the re-
quirements — the size of piling at butt and at top, wheth-
er peeled or unpeeled, whether you want the piles all ver-
tical or part inclined to take the horizontal thrust of the
arch, if you require any inclined, state how many and
what inclination, the least penetration of last blow of
hammer, with a diagram showing the spacing.

In other words, | ask for complete instructions and
specifications on piling accompanied by a written order
to do the work required.

Very respectfully,
P. A. Hennessy,
Contractor. '
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EXHIBIT P. 8.

Burlington, New Jersey.
May 31st, 1913.
To the Honorable Board of
Chosen Freeholders,
Burlington County, N. J.

Gentlemen:

| desire to call your attention to what appears to me as
a somewhat arbitrary and unreasonable action of your
engineer, Mr. James Logan respecting my contract for
the Pearl .Street arch bridge at Burlington, New Jersey.

Briefly under said contract plans and specifications no-
thing was stated about or provided for a pile foundation
under the abutments of this bridge. Under these cir-
cumstances it seems to be somewhat unreasonable con-
sidering that my contract requires only the furnishing of
labor and materials in accordance with the said contract
plans and specifications, to now attempt to compel me to
do the piling or any other work not contemplated and not 20
called for in the said contract. |If it now seems neces-
sary to you to drive piling, | ask that you give me a sup-
plemental contract or agreement, specifying what ad-
ditional work not contemplated in my contract, is to be
done and the compensation therefor, unless the County
wishes to drive the piling itself, giving me a safe bottom
upon which to place the structure in accordance with my
plans, specifications and contract. | am sorry to have to
state to you that unless such an agreement is made or the gg
piling is driven by the County, | will be forced to refuse
to continue the work.

W hen entering the contract | was financially prepared
to carry on the work under the terms mentioned therein
but not withstanding that | have written to the engineer,

requesting an estimate for work done or certificate en-
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titling me to payment for work done. | have not re-
ceived same to date.

The entire excavation for one abutment has been com-
pleted since March; the entire reinforcing steel has been
delivered at the bridge site as also two hundred barrels
of cement, one hundred cubic yards of sand, and con-
siderable crushed stone for the concrete, upon all of
which | have been entitled under the contract to a pay-
ment of 80 per cent, long since due.

10 I am enclosing herewith copies of all communications,

between the Engineer and myself, respecting this work.
If you desire any further information regarding these

matters, before giving me relief | would be glad to have
my Engineers and New York Counsel meet you in con-

ference in the expectation of bringing these matters to a

speedy adjustment and in anticpation | have arranged

with my Engineers and Counsel to meet you on Satur-
day next the 7th, inst, and hope this date may be con-
venient to you.

20 1 would, however, thank you to take this matter up
for immediate attention so that no further injustice be
done me or greater financial lost is occasioned on this
work.

Respectfully submitted
P. A. Hennessy.

EXHIBIT P. 9.

Mount Holly, N, J., June 3, 1913.
Mr. P. A. Hennessy,
Burlington, N. J.
Dear Sir:
Your letter of 31st ult. was read at a meeting of the
Board of Chosen Freeholders to-day, and | was instruct-
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ed to advise you that the Board would meet and you and
your engineer and attorneys at the Court House, Mount
Holly, N. J-, on Monday, June 9th at 2 o’clock in the
afternoon. Kindly advise me at once if this date will be
agreeable to you, as | must notify the members of same.
Yours very truly,
Harry Hawkins, Jr.,
Clerk.

10

Burlington, N. J.
June 5, 1913.
Mr. Harry Hawkins, Jr.,
Dear Sir—

In reply to your letter of 3rd inst., | regret to state that
I am unable to have my engineers and attorney on Mon-
day, June 9. | very much desire this meeting.

Do | understand correctly that Dr. Lejambre’s resolu-
tion was intended to have me appear before the Board
next Monday at 2 o’clock and show cause why this con- 20
tract is not being completed in a satisfactory manner.

Your Respectfully,
P. A. Hennessy.

EXHIBIT P. 10.

Burlington, N. J.
June 9th, 1913. 30
Honorable Members of the Board of
Chosen Freeholders;
Sirs —
Under the previous Board of Freeholders, | have gone
to considerable expense, in time, and in money, getting
plans prepared for these bridges.
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All this | assure you, gentlemen,l have done in good
faith.

Now, these plans were in possession of this Board for
mqgny days before they called upon me to have the con-
tracts executed.

Inasmuch as they had ample time to see that piling was
not shown on my plans, or mentioned in my bid, or in the
specifications, does it not seem a trifle unfair to ask me to
do this work without extra compensation.

Gentlemen, | ask you to give this due consideration
and decide, justly, between myself and the County of
Burlington.

Yours very truly,
P. A. Hennessy.

EXHIBIT P. ii.

Burlington, New Jersey,
July 31st, 1913.
To the Honorable Board of
Chosen Freeholders,
Burlington County, N. J.

Gentlemen:

I can assure you that | did not enter into my contract
for the purpose of litigation, but to build your bridges.

If, therefore, the foregone explanations and requests
do not meet with your favor, I am willing to withdraw
rom tracts, if you will assume control of the
money expended for labor performed, and materials fur-
nished, and incorporate a provision in the next bids and
contracts, taking care of this labor and material, provid-
ed you will agree to re-advertise the both bridges, adopt-
ing the plans | have submitted and assuming payment
therefore under terms satisfactory to the Concrete-Steel



Exhibits. 209

Engineering Company. | shall thereby sacrifice all ex-
penses due to collecting plant, loss of time, and other
miscellaneous overhead charges. You will also further
agre to give me an even chance with other bidders.

Now gentlemen, if this form of compromise does not
seem to do justice to your county, | respectfully suggest
the undoubtedly fair and modern means of arbitration of
the specifications. Your honorable body, or your en-
gineer selecting one competent engineer and myself se-
lecting one, these two to select a third man, all to be non-
residents of the State. In order to avoid a legal tangle,
I shall abide by a decision on these lines, even to driving
.the piling without compensation.

Hoping this will meet with your approval and that the
Pearl Street bridge will yet be finished this season, | re-
main

Very truly yours,
P. A. Hennessy.

20

EXHIBIT P. 12.

August 31, 1914.
To the Plonorable Board
of Chosen Freeholders,
Burlington, N. J.
Gentlemen :

In the matter of my Broad Str. Bridge contract, |
desire to do this work the present season while my plant
is on hand.

Trusting that you will advise me after your next
meeting | remain
Yours truly,
P. A. Plennessy.
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EXHIBIT P. 13.

Burlington, N. J., Feb. 9, 1915.
Mr. James Logan,
County Engineer,
Mt. Holly, N. J.
Dear Sir—

Notwithstanding the fact that you told me in your
office last Oct. you would never notify me to begin work
‘on the Broad St. contract | take this opportunity to show
that | am still'willing to proceed with this work, and
suggest that | start at once to set up equipment and re-
move the old structure.

Kindly advise if this meets with your approval or
otherwise what your intentions may be in regard to this
contract which was signed Dec. 18th, 1912.

I am remaining in Burlington with my equipment in
anticipation of carrying out this contract.

Yours very truly,
P. A. Hennessy.

EXHIBIT P. 14.

Burlington, N. J., Feb. 16, 1915-
Mr. James Logan,
~Mt. Holly, N. J.
Dear Siri-

On the 8 instant | wrote you in reference to the Broad
st. contract.

To this date | have had no reply.

I am anxious to know decidedly if you will not notify
me to start this contract and what your reasons are for
not allowing me to proceed with this work at once.

| believe it was the intention of the agreement to have
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the contract completed during the spring and summer of
1913-
Trusting soon to hear from you on this matter, | re-
main,
Yours very truly,
P. A. Hennessy.

EXHIBIT P. 15.

Burlington, N. J.,
May 9th, 1913.
Mr. James Logan,
County Engineer,
Mount Holly, N. J.
Dear Sir—

As you are aware the work on Pearl street bridge is
being held up through this question of piling, you are
also aware that there are no plans or specifications cover-
ing the piling.

Now this matter may be greatly simplified if you will
kindly give me full instructions in writing as to the re-
quirements — the size of piling at butt and at top, wheth-
er peeled or unpeeled, whether you want the piles all ver-
tical or part inclined to take the horizontal thrust of the
arch, if you require any inclined, state how many and
what inclination, the least penetration of last blow of
hammer, with a diagram showing the spacing.

In order words, | ask for complete instructions and
specifications on piling accompanied by a written order
to do the work required.

Very respectfully,
P. A. Hennessy,
Contractor.

10

20
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EXHIBIT A for Defendant.

Belvidere, N. J., Oct., 23rd, 1912.
To the Board of Chosen Freeholders,
Burlington County, N. J.

Gentlemen:—
| hereby agree to furnish all material and labor neces-

sary to design and construct a reinforced concrete arch
bridge over Assiscunk Creek at Broad Street, Burling-
ton, Burlington County, New Jersey, in strict conformity
with the specifications and plans dated July 19th, 1912,
for the lump sum of Ten Thousand Eight Hundred and
Seventy Dollars, ($10,870), said price to include every-
thing.

| further agree to complete the contract in One Hun-
dred and Twenty (120) weather working days from the
signing of the contract.

Respectfully submitted,
P. A. Henn”ssy.

EXHIBIT B. for Defendant.

Belvidere, N. J., Oct. 23rd, 1912.
To the Board of Chosen Freeholders,
Burlington County, N. J.

Gentlemen—

| hereby agree to furnish all material and labor neces-
sary to design and construct a reinforced concrete arch
bridge over Assiscunk Creek at Pearl Street, Burlington,
Burlington County, New Jersey, in strict conformity
with the specifications and plans dated May 23rd, 1912,
for the lump sum of Fourteen Thousand Eight Hundred
and Forty Dollars, ($14,840), said price to include every-
thing.
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| further agree to complete the contract in One Hun-
dred (100) weather working days from the signing of
the contract.
Respectfully submitted,
P, A. Hennessy.

EXHIBIT C. for Defendant.

The undersigned agrees hereby to furnish all material
and labor necessary to design and construct a reinforced
concrete arch bridge over Assiscunk Creek at Broad St.,
Burlington, N. J., in strict compliance with the plans
herewith submitted and with the enclosed specifications
I" »the sum of Ten Thousand Nine Hundred and Fifty
Dollars ($t0,950) ; said price to include everything and
further agrees that if in the abutments it is found to be
unnecessary to go as deep as shown on plan by reason of
rock or other firm material, to deduct Seven Dollars
($7.00) per cubic yard for concrete left out for this rea-
son.

And further agrees that he is- awarded the contract
for both bridges to deduct two per cent. (2 per cent.) of
the total bids on both bridges and further agrees to com-
plete this bridge in one hundred weather working day$
from signing of contract.

P. A. Hennessy,
Belvidere, N. J.

20



214 Exhibits.
EXHIBIT D. for Defendant.

Burlington, N. J.,
May 16th, 1913.
Mr. James Logan,
County Engineer,
Mount Holly, N. J.
Dear Sir—
Please find enclose a copy of a letter written you on
,IAI?J May 9th, 1913.
If you know anything about my estimate Kindly
advise.
Your very truly,
P. A. Hennessy.

EXHIBIT E. for Defendant.

20 , March 17, 1913,
P. A. Hennessy, Esq.,
Burlington, N. J.
Dear Sir:—

You are hereby directed to commence work on the
Pearl Street Arch Bridge, Burlington, N. J., same to be
completed within, One Hundred weather, working days
from Tuesday, March 18th, 1913.

Please acknowledge receipt.

Your truly,
30 James {ogan,
County Engineer.



Exhibits. 215
EXHIBIT F. for Defendant.

March 29, 1913.
P. A. Hennessy, Esq.,
Burlington, N. J.
Dear Sir:—

Your letter of the 18th inst. has been received.

You call my attention to the fact that you are “pre-
pared to use any method which seems best,” and you
offer your services, “at a very reasonable cost.” 1 would
call your attention to my letter of the 17th inst. which
states that “the contractor must provide, at his expense
and without extra compensation suitable foundations for
this bridge,” and | also call your attention to a clause in
the specifications under heading “BID”, which | quote
below.

“BID.” “Bids will be received under these specifica-
tions as follows :

For furnishing all material and labor necessary to de-
sign and construct a reinforced concrete arch bridge over 20
Assiscunk Creek, at Pearl Street, Burlington, N. J., Bur-
lington County, in strict conformity with plans and speci-
fications, for the sum o f ... said price to include
everything.

I can see no reason for any allowance for your ser-
vices.

W hen | visited the work on the 17th inst. you said that
there was no doubt that piling must be placed under the
abutments. You have my approval to place piling for
the foundations, same to be driven under inspection.
Spacing and length of piling to be determined by driving
a test pile.
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Please acknowledge receipt of my letter of the 17th.,
ordering you to commence work.
Your truly,
James Logan,
County Engineer.

EXHIBIT G. for Defendant.
10
May 6, 1914.
To the Honorable Board of
Chosen Freeholders of Burlington
County, N. J.
Gentlemen —

I herewith enclose bills of damage accruing through
failure on the part of the county to fulfill its obligations
on the Pearl St. and Broad St. contracts, let me one year
and a half ago.

20 Trusting this matter will receive your attention that
I may not be forced to appeal to the courts for justice.
Your very truly,
P. A. Herinessy.









