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SUNIMONS. 

'l111I<J STATE OF NE",,r JERSEY TO F. l\1ARION DucK-
woRTH: 

You are summoned to answer the an-
nexed complaint of Phillip J. Lilly, ad-

( Seal) 1ninistrator ad' prosequ-endum of Irene 
l\L Lilly, deceased, in an action at la'w in 10 
the Warren County Circuit Court. And 

take notice that unless you file your answer to the 
said complaint with the Cleilc of the Warren County 
Circuit Court, at Belvidere, within twenty days after 
the service upon you of this writ and the annexed 
complaint, the plaintiff may proceed in the suit a11c! 
judgn1ent may be entered against you . 

1Nitncss, RuLTF V. LAWRENCE, EsQUIRE, Judge of 
the Warren County Circuit Court, at Belvidere, this 
third day of December, nineteen hundred and 20 
twenty-six. 

RAMSEY REESE, 
Clerk. 

vV1LLIA1\l C. GEBHART & SoN, 
Attorneys. 



2 Complaint 

COMPLAINT. 

WARREN COUNTY CIRCUIT COURT. 

IC, 
PHILLIP J. LILLY, Admin-

istrator Ad Prosequen-
du ,m of IRENE M:. LILLY, 
deceased, 

20 

v. P la,inti ff, ), 
F. 11ARION DUCKWORTH, 

Def endant. 

Action at Law. 
Complaint. 

The plaintiff, Phillip J. Lilly, administrator ad 
pros equendum of Irene M. Lilly, deceased, who re-
sides in the Town of Phillipsburg, in the County ,of ,V arren and State of New Jersey, says: 

1. On the 9th day of December, 1925, the said 
Irene :l\1. Lilly, deceased, was walking or about tp 
walk across a certain street or public highway in 
the said Town of Phillipsburg, known as Sout h 
]\fain Str eet, at a point where the said street is in-
t ersected by another public street or highway in 

30 th o said town called Mill Street, in an easterly di-
rection , and ·was then and there proceeding in a 
car eful and prudent manner. 

2. The defendant was th8n and there the owner of 
a Buick coupe automobile. 

Complaint 3 

3. The defendant was then and there driving the 
said automob ile .on the said street or public high-
way, known as South Main Street,. and was th:n 
and there approaching .the intersect10n of the sa1? 
stree t with the said :l\1ill Street, in a southerly ch-
recti on. 

4. The defendant, by his servants or agents, ·was 
then and there driving his said automobile on the 
said South JVIain Street in a southerly direction, I() 
and approaching said •intersection. 

5. The defendant, his servants and agents, the:1 
and there carelessly, negligently, ,:vilfully, _ ma~1-
cious]y and unlawfully drove and operated his sa1~ 
auto mobjle and then and there carelessly, negh-' gently, wilfully, maliciously and unlawfully drove 
and operated his said automobile at a dangerous and 
excessive rate of speed, and too near this right-hand 
gutter or curb of the said street, and witho~t keep- 20 
ing any lookout for the said Irm:e JVI. Lilly, de-
ceased, and without giving the said deceased ~ny 
warning of his approach and withou~ havin g 
good and sufficient and prop er headlights 0 : 1 

his said automobile and with th e br al,:us 8n 
the · said aut:o-mobile 'and other parts of hi~ sud 
aut omobile in a danger~us, defective and unlawfnl 
condition of which he had had notice for a long 
time pri;r to the said date, so thaf as a resu~t of_ 
all the aforesaid carelessness, negligence, Yv1lful-, 30 
ness maliciousness and unlawfulness of the defen-
dant, his servants and agents, the defendant's auto-
mobile then and there struck the said decea sed and 
thre w her to the ground with great force ~nd vio-
lence so that she was so greatly wounde ct brurned and 
inju1e d th ereby, that she. died as a re sult ther eof 
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on the 19th day of December, 1925, leaving her sur-
viving her father, the said Phillip J. Lilly, her 
mother, Bertha S. Lilly, her sister, Helen A. Lill y, 
and her brother, James J. Lilly. 

6. Plaintiff herewith brings into court his lette rs 
of ad1ninistration ad prosequendum on the said 
Irene M. Lilly, deceased, granted to him by the 
S_urrogates of the said County of Warren, on the 

I() ninth day of September, 1926. 
Plaintiff demands $10,000 damages. 

20 

30 

WILLIAM C. GEBHARDT & SoN, 

Attorneys of Plaintiff. 

ANSWER. 

vVARREN COUNTY CIRCUIT COURT. 

PHILLIP J. LILLY, Admin-1 
istrator Ad Pros equen-
dum of I RENE l\!L LILLY, 
dcceasecl. 

· v. Plaintiff',) ) 

F. J\lARION DucinvoRTH, 
Defendant. 

Action at Law. 
Answer. 

The defendant, residing in the Town of Phillips-
burg, in the County of Warren and State of New 
Jersey, answering the complaint of the plaintiff

1 says that; 

Answer 5 

1. The defendant has no knowledge or inf orma-
tion sufficient to form a belief as to the allegations 
of paragraph 1, and leaves the plaintiff to his proof 
thereof . 

2. The defendant admits that he was the owner 
of a Buick coupe auton1obile on December 9, 1925, 
hut denies that said automobile was at or near the 
corner of South Main and J\1ill Streets in said Town 
of Phillipsburg at the time mentioned in tlw first IO 
paragra ph of the complaint. 

3. Paragraphs 3, 4 and 5 are denied. 

4. The defendant has no knowledge or inf orma-
tion sufficient to form a belief as to the allegations 
of paragraph 6, and leaves the plaintiff to his proof 
thereof . 

Defendant denies that the plaintiff is entitled to 20 
damages from him in the sum mentioned in the com-
pla int, or in any sum. 

EDWARD L. I(ATZENBA CH, 
Attorney for Def endant. 

30 



6 1 nterrogatories 

INTERROGATORIES. 

WARREN COUNTY CIRCUIT COURT. 

PHILLIP J. LILLY, Admin-
1 () istrator Ad Prosequen-

dum of IRENE M. LILLY, 
decea sed, 

Plaintiff, 
V. 

Ji\ .lYIARION DUCKWORTH, 
Def endant. 

Action at Law. 
Interrogatories. · 

20 To Edioard L. Kat zen bach, Esqufre, Attorney for 
Def endan t, 

Sir: 
You will please take notice that the defendant is 

required to answer the following interrogatories 
·within the time required by law. 

FrnsT INTERROGATORY. 

30 Please state whether or not the defendant was 
the owner of a Buick coupe automobile bearing 
New Jersey 1925 automobile license No. 223037 at 
the time and place of the accident upon which this 
action is based. 

Answer to Int errogatories 

SECOND INTERROGATORY. 

7 

Please state whether or not the defendant was 
the owner of a Buick coupe automobile bearing 
New .Jersey 1925 automobile license No. 223037 dur-
ing t~e entire month of December, 1925, and, if not, 
who was the owner of the said automobile. 

Yours respectfully, 
WILLIAM C. GEBHARDT & SoN, 

Attorneys of Plaintiff. I 0 

ANSWERS TO INTERROGATORIES. 

WARREN COUNTY CIRCUIT COURT. 

PHILLIP J. LILLY, Admin-
istrator Ad Prosequen-
dum of IRENE M. LILLY, 
deceased, 

Plaintiff, 
v. 

F. MARION DUCKWORTH, 
Defendant. 

Action at Law. 
Answers to 

Interrogatories. 

To William , C. Gebha.rdt dl; Son, Esquir es, Attorneys 
for the Plaintiff: 

Sirs: 
The defendant makes the following answers to 

the interrogatories served by the plaintiff: 

20 
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30 

8 Answer to jnterrogatories 

ANSWER To FrnsT INTERROGATORY. 

The · defendant was the owner of a Buick coupe 
automobile bearing New Jersey 1925 automobil e 
license No. 223037 at the time mentioned in the com-
plaint, but said automobile of the defendant was not 
at or near the place of the accident mentioned in 
the comp!aint when said accident happened. 

ANSWER TO SECOND INTERROGATORY. 

The defendant was the owner of a. Buick coup e 
automobile bearing Ne-wt J·ersey 1925 automobil e 
license No. 223037 during the entire month of De-
cember, 1925. 

Yours respectfully, 
EDWARD L. KATZENBACH, 

Atto ·rney for Defendant. 

STATE OF NEW JERSEY, l 
COUNTY OF w AR.REN, s ss. 

F. MARION DucKWORTH, of full age, being duly 
sworn according to law, on his oath depbses and 
says that he is the defendant in the foregoing action, 
and that the foregoing answers to interrogatories 
are true. 

F. MARION DUCKWORTH. 

Sworn and subscribed before me this 13th day of 
January, 1927. 

(Seal) 
J.E. DWYER. 

Answer to jnte-rrogatortes 

[ENDORSED] 

Service of the within Answers to In-
terrogatories is hereby acknowledged 
this 18th day of January, 1927. 

William C. Gebhardt & Son, 
Attorneys for Plaintiff. 

9 

10 

20 

30 
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10 Testi'mony 

TESTIMONY. 

WARREN COUNTY CIRCUIT · COUR'11. 

April Term, 1927. 

PrnLLIP J. LILLY, Admin-
istrator Ad Pros equen-
du1n of IRENE M. LILLY, 
deceased, 

Plaintiff, 
v. 

F. :MARION DUCKWORTH, 
Def endant. 

Action at Law. 

(Transcript of shorthand notes of testimony, etc., 
taken in the above-entitled cause on the trial thereof 
before HoN. RuLIF V. LA WREN CE, Circuit Court 
Judge, and a jur y, at the Court House, Belvidere, 
Warren County, New Jersey, on Thursday and Fri-
day, May 12th and 13th, respecti ve ly, A. D. 1927.) 

APPEARANCES : 

MR. GEBHARDT and MR. W. READING GEBHARDT 
(GEBHARDT & SoN), for the plaintiff. 

MR. GEORGE GILDEA (EDWARD L. I{ATZENBACH), for 
the defendant. 

Philrip J.. Litly~lJirect 11 

(J ury called and sworn.) 

(Mr. W. Reading Gebhardt opened for the plain-
tiff.) 

(Mr . Gildea opened for the defendant.) 

PHILLIP J. LILLY, sworn. 

Dire ct examination. 

By Mr; Gebhardt : 

Q. You are the plaintiff in this case 1 
A. Yes. 
Q. You are the father of Irene M. Lilly1 
A. Yes, sir. 
Q. What date did she die, Mr. Lilly! 
A. December 19th. 

By the Court: 

Q. 19251 
A. 1925. 

By l\1r. Gebhardt: 

20 

Q. She was then how old 1 30 
A. 7 years 7 months 5 days. 
Q. At that time, previous to the time she met 

with this accident, will you please tell me whether 
or . not she was a girl in good health 1 

A. She was. 
Q. Did she go to school 1 



12 Phillip J. Lilly-Direct 

A. Yes, sir. 
Q. How did she get along with school work? 
A. Good. 
Q. What was her general character and disposi-

tion? 
A. Her general disposition was a nice little girl 

all round. Never had anything to say to anybod y. 
Never done nothing to nobo,dy. 

l O Q. A __ girl of good_ character. On December 9, 
1925, did she meet with an accident? 

A. Yes. 
Q. What was the first you knew of this accident 

occurring? 
A. I was up at the garage and I come down. When 

I come down JYir. Wargo had her in his machine. 
:Mr. J\iicDermott got in the machine and I got in, too, 
and went to the hospital. 

Q. What hospital was she taken? 

20 A. Warren. 
Q. What condition was she in when she arrived 

there? 
. A. They took her in and laid her on the operat-
ing table, and about five minutes Dr. Wolfe came 
in and said it was a compound fracture · of the skull. 
There was a hole in her head about as bio· as a quar-
ter right along up over the ear. 

0 

Q. Was she conscious or unconscious? 
A. She never spoke a word from the time - we 

30 
took her in until she died outside that she would 
sit up in bed and put her arms out, and holler. 

Q. Did she recognize you 1 
A. No, she didn't know anybody. 
Q. Did she stay in the hospital then 1 
A. She stayed in the hospital then. 
Q. What day did she die f 
A. On .the 19th, Saturday morning, 2 o'clock. 

Phillip J. Lilly-D 1irect 13 

Q. Did she die as a result of these injuries? 
A. She died from the injuries she had. 
Q. Are you familiar with the intersection of South 

Main Street with Mill Street where the accident 
is alleged to have occurred? 

A. Yes. 
Q. Have you at my request made any measure-

ments of the street and so forth there? 
A. Yes, I did make measurements, made measure-

ments when the car stood there, Wargo 's car, the Ill 
distance from the running board. 

Q. Will you give us the width of South J\i[ain 
Street at this intersection? 

A. 37 feet 7 inches. 
Q. Did you also measure the width of :Mill Street 

at the intersection 1 
A. You mean this way (indicating) ? 
Q. The width of 1\i[ill Street 1 
A. No, sir, I didn't measure the ,vidth of 1fill 

Street. ZU 
Q. Did you measure the distance at my sugges-

tion from what is known as Purchell's Corner down 
to 1\i[ill Street 1 

A Yes, sir. 
Q. How far is that? 
A. The distance from Purchell 's Corner down to 

where she was hit, where she lay, is somewheres 
around 200 feet. I don't know just for sure, but it's 
close to that. 

Q. How many children do you have, 1\Ir. Lilly? 30 
A. Tvvo, now. 
Q. What are their narnes? 
A. Jielen and James. 
Q. How old is Helen? 
A. Helen, 14 years old. 
Q. How old is James f 



. I () 

14 Phillip J. Lilly-Ihred 

A. James will be 12. 
Q. At any time after this accident, could you tell 

me whether or not your daughter, Helen, poin ted 
out any particular automobile to you 1 

A. Yes, sir, three days after it happened. 
Q. What automobile was it she pointed outf 

By :Mr. Gildea: Objected to as irrelevant and 
immaterial. 

By the Court: Objection sustained. 

By l\1r. Gebhardt: I can call the wihiess after. 

Q. In the vicinity, Mr. Lilly, of where l\fill Stre et 
intersects South Main Street, will you please te ll 
me whether, on the average, the houses are less tha n 
100 feet apart, on South Main Street 1 

A. 'l1he houses at the intersection are all on the 
~() side going to Alpha, all close together; but on the 

opposite side going up South l\1:ain Street there' s 

Q. In the vicinity of this intersection, are th e 
houses there on South Main Street less than 100 
feet apart on the average1 

A. Yes. 
Q. What kind of pavement is there on South Main 

Street1 
A. Flagstones, from Mill Street up to, from l\fill 

30 Street out. 
Q. What kind of paving in the street 1 
A. Brick. 

- Q. Just brick 1 
A. Yes. 
Q. What kind of paving, or material is it that 

you found at the point where l\fill Street comes out 
on to South "}\!lain Street f 

Helen Lilly-Direct 15 
A. Brick. 
Q. Am I correct in my idea the South Main Street 

is the main street running through Phillipsburg 
from Easton to Alpha? -

A. Yes. 
Q. Does l\ilill Street intersect South Main Street 

as you go towards Alpha, from the left or the 
right 1 

A . From the right . 

Cross-examination . 

By 1\!Ir. Gildea : 

By Mr. Gildea: No questions. 

By 1\!Ir. Gebhardt: I might say that, of course, 
I rese rve the right to recall this witness for other 
testimony that will become relevant at that time. 

HEL EN LrLLY, sworn for the plaintiff. 

Direct examination. 

By Mr. Gebhardt: 

Q. How old are you, Helen 1 

lO 

20 

A. I was 13 in April. 30 
Q. Are you the daughter of 1\!Ir. Lilly, who was 

just on the witness stand 1 
A. Yes. 
Q. Was it your sister, Irene M. Lilly, who was 

killed in this accident 1 
A. Yes, 
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Q. Will y~u please tell me whether or not yon 
were along ':'1th her the day this accident happen ed 1 

A. Yes, sir. 
Q. On what street did it happen? 
A. South Main Street. 
Q. In Phillipsburg? 
A. Yes, sir. 
Q. Was your sister along with you or was she 

apart from you, separate from you ? ' 
I ( I A. She was with me. 

Q. Who else was along with you? 
A. Wilbur Y erane. 
Q. Where were you going that day, the three of 

you ? 
A. We always carry papers, and my father was at 

the garage. He always takes us around with th e 
paper s, and w~ were g?ing up to the garage. 

Q. Where did you live, left- or right-hand side 
of the road towards Alpha ? 

20 A. Right-hand side. 
Q. _,Vhere did you live so far as this i1i.tersection 

of 1\11111 Street and South J\1:ain Street is concerned ? 
A. We lived right on the corner, where :Mill Stre et 

comes out on South Main Street. 
Q. Whe:·e did this accident happen with refe r-

ence to J\hll Street and South Main Street the in-
tersection of the two ? ' 

A. Right where l\!Iill Street joins South Mai n 
Street. 

. 30 Q. In order to get to this garage, did you hav e 
to go up the street, or down the street, or across th e 
street ? 

A. Across the street. 
Q. As you lo?k towards Alpha, did you go from 

the left to the right, or from th e right to the left ? 
A. From the right to the left. 

H elen Lilly-Dir ect 17 

Q. You were all going across the street at the 
time this accident happened, is that right ? 

A. No, sir. 
Q. You were not? Were you about to ? Did you 

expect to? 
A. We expected to. 
Q. Just tell me what happened to your sister 1 
A. There was a machine standing there by tho 

Q. By that you mean an automobile ? 
A. Yes, standing by the pole --
Q. Was that on the left-hand side or right-hand 

side as you look towards Alpha ? 
A. Right-hand side. 
Q. Wa s it in the gutter, or close to th e gutter, or 

in the middle of the road, or ·where ? 
A. Th ere was no gutter there, no pavement either, 

just brick s. 
Q. You say no pavement, do you mean no walk, or 

what? 
A. No walk. 
Q. No sidewalk ? 
A. No, sir. 
Q. Wh ere was this car, then, with referenc e to 

where th e gutter would have been, if there had been 
a gutte r there, on the right-hand side of the road ? 

A. About that far out past the gutter. (Indicat-
ing about one and a half feet.) 

Q. Was that distance to the left of it, or to the 
righ t of it, or ahead of it, or where? 

A. To the left of it. 
Q. The left-hand side as you looked towards 

Alpha, or how ? 
A. Towards Alpha, yes, sir. 
Q. Were there any other cars on th e street at 

the time of this accid ent, wh en it happ ened) out side 

10 

20 
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of this car that was parked there, and the car that 
struck your sister 1 

A. You mean any others parked there 1 
Q. Were there any other cars ar ound this point, 

parked there 1 
A. No, sir. 
Q. What did your sister do then 1 
A. We were standing in back of that machine, and 

she looked up towards the left, and - -
] CJ Q. ·Towards the left would be towards Easton or 

Alpha 1 
A. Towards Easton. And the machine was com-

ing down there past Purcell's Corner. 
Q. What machine1 
A. Duckworth 's machine, the - machine tha.t hit 

her. 
Q. Coming down past Purcell's Corner1 
A. Yes. Then she looked towards the right, and 

when she looked towards the right the machine hit 
20 her. 

Q. Where was she standing with reference to the 
parked car, back of it, in front of it, alongside of it, 
or where1 

A. In back of it. 
Q. On the left-hand side, or right -hand side, or 

where 1 
A. The left-hand side looking towards Alpha. 
Q. When she looked to the right, how did she look 

to the right, look through the machine or around . ' 
30 1t, or what 1 

A. She stuck her head out. 
Q. When you first saw the machine that struck 

her, ,vas it going fast or slow 1 
A. Fast. 
Q. Up to the time that the machine struck your 

sister, did the machine blow any horn f 
A. No, sir. 

Helen Lilly-Direct 19 

By the Court: I wish you would establish just 
where she was standing, Mr. Gebhardt, at the time 
of the impact, where she was standing, or how near 
to the side of it. Just where she stood. 

By ~fr. Gebhardt: 

Q. You have told us that the car was parked on 
the r ight-hand side of South Main Street, looking 
toward s Alpha, . a,nd that it, was a little ways out I 0 
from where the gutter would have been. WE\ want 
you to· tell us where your sister stood with rct'crencl' 
to tha t car1 

By Mr. Gildea: Was that car between l\ifill Strert 
and Easton, or between Easton and Alpha 1 Was . it 
on the Alpha side or the Easton side of Mill Street 1 

By :Mr. Gebhardt: 

Q. Was this machine that was parked there, was ZO 
that standing right at the Mill Street intersccti011, 
or beyond it towards Alpha, or beyond it towards 
East on 1 

A. Beyond it towards Alpha. 
Q. Where was your sister with reference to that 

car 1 She was standing near what part of the car 0? 
A. The back. 
Q. And can you tell us whether it was the middle 

of the back, or near the left mudguard, or the ri 1~·ht 
mudguard, or where 1 · 30 

A. Near the left mudguard. 
Q. And the front mudguard or the rear mud-

guar d 1 
A. The rear mudguard. 
Q. How far, can you give us any idea of hov•.r 
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far your sister ,vas from the edge of South Main 
Street, the right-hand side of South Main Street as 
you go towards Alpha? 

A. Towards the curb do you mean? 
Q. Hovi' far from where the curb would have been, 

if there had been one there. Can you sho'w me in 
this room about how far? 

A. About half a foot. 
Q. Let's see. Suppose we get at that this way. 

I() Please tell me how close she stood to this left-h and 
rear mudguard of this car that was parked ther e? 

A. She was standing close to it. 
Q. When she looked down towards the right , did 

she look beyond this car, or was she still behind iU 
A. She was behind the car, just her head. 
Q. I-Ier body was behind the automobile? 
A. Yes, except her head. 

By :Mr. Gebhardt: Is that clear now ? Was that 
20 what your Honor meant? 

By the Court: I think so, yes. 

By the Court : 

Q. Did thi s automobile which struck your sister 
also strike the parked car? 

A. No, sir. 
Q. Didn't hit it at all ? 
A. No, sir. 
Q. Do you know what part of the automobil e 

struck her ? 
A. No, sir. . 
Q. ,v as she standing in the street, in South M~m 

Street, at the time she was hit ? Was she standin g 
in the street herself ? 

A. No, sir. 
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Q. She must have been in line with th~ pa!·ke;l 

automobile, the rear of that parked machine, isn t 
that rig ht ? 

A. She was in the rear, yes, and when she looked 
towards the right she stuck her head out. 

Q. How soon after she stuck her head out wn s 
she str uck? . 

A. As soon as she looked towards the right. 

By Mr. Gebhardt: 

Q. The machine struc:k 11 er ? 
A. Yes. 
Q. From what direction did the machine come as 

to the right or left as she stood there? From ,vhat 
side did it come as it struck her? 

A. From the left-hand side. 
Q. Her left-hand side? 
A. From her left-hand side, yes, sir. 

l () 

Q. And the car which struck her was going to- _'.l) 
wards Alpha or Easton? 

A. Alpha. 
Q. Up to the time, then, that the car struck your 

sister, did it blow any horn, or not ? 
A. No, sir. 

By the Court : 

Q. Your sister was knocked down, was she? 
A. Yes. 
Q. Where did she fall? 
A. She fell right alongside the mudguard. 
Q. Of the parked car ? 
A. Of the parked car. 
Q. Th.e rear of that car? 
A. No, sir, not quite to the rear. 
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By Mr. Gebhardt: 

Q. Did this car that struck her stop when they 
hit her, or not 1 

A. There's a little store around the corner there, 
and he just slowed down a little bit. One man . 
looked out of the side and one out of the back and ' then they started out again. 

By the Court : 

Q. And went on 1 
A. Yes, sir. 

By ~Ir. Gebhardt: 

Q. They didn't stop at alH 
A. No, sir. 
Q. As the y looked back towards your sister, was 

20 th ere an ything to prevent their seeing your sister 
in th e road, anything between them and your · sis-
ter 1 

A. No, sir. 
Q. Going back to just before · the accident hap-

pened, as your sister stood there near the left-ha nd 
mudguard of this parked car, was there any car, 
or anything else, betw een her and this car that was 
coming down, and finall y hit her 1 

A. No, sir. 

30 
Q. At the time that the accident happened, when 

sh e was- struck, were there any other . cars passin g 
up and down South Main Street outs1de of this one 
car that struck her 1 

A. No, sir. _ 
Q. Can you tell me whether or not when the car 

struck her, it was going fast or slow 1 · ., 
A. Fast. 
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Q. When, if at any time, after this accident, did 

you see this same car that _hit her, again? 
A. I saw it in front of Duckworth 's. 
Q. Were you asked by anybody, or did you at 

any time point out the car that struck your sister ? 

By Mr. Gildea: Objected to as irrelevant, incom-
pete nt and immaterial. 

By the Court: She may say whether the ·car that t 0 
she saw was the car that struck her sister. 

By Mr. Gebhardt: She said that. 

By the Court : 

Q. How did you recognize the car afterwards ? 
A. Just before the car struck my sister I hap-

pene d to notice it had something taped at the side 
of the window. 20 

Q. Which window? 
A. I don't know which window it was, because 

when it was near to me I could see right through 
the window, and I could see that tape on it. 

By Mr. Gebhardt: 

Q. What shape was it? 
A. Shaped like a Christmas tree. 
Q. Triangular shape 1 · 30 
A. Yes, sir. 
Q. You say you saw through the car and saw 

that on the opposite window? 
A. Yes, just as it was going to pass I could see . 
Q. Did you see that car again after the accident 1 
A. Yes, sir. 



24 Eel en Lilly-D ·irect 

Q. Where? 
A. In front of Duckworth 's store? 
Q. Did it have tape on the window? 
A. Yes, sir. 
Q. The same appearance as the car you saw rn 

the accident ? 
A. Yes, sir. 
Q. How soon after the accident was it that you 

saw the car in front of Duckworth 's? 
IO A. I think it was the next day that Mr. Stal en, 

th e cop, cam e down in his motorcycle, and took me 
to try and find it. 

20 

Q. Wilbur ·was with you at the time? 
A. Yes. He took us up around the block and he 

said we were to pick out the machine. 

By lVIr. Gildea: I object to that. 

By th e Court: 

Q. As a r esult of what was said, you looked for 
th e car ? 

A. Yes. 
Q. You saw this car in front of Duckworth 's dru g 

store ? 
A. Not in front of the drug store, acro ss th e 

str eet fr om th e drug store. 
Q. Th e car tl1at had the same tap e on it as you 

had seen the night before, put on in the same ·way 
30 as the one in the accident ? 

A. Yes. 

By Mr. Gebhardt: 

Q. Will you please tell me whether the · car you 
then saw when you were with Mr. Stalen in front 
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t>f this drug store of Mr. Duckworth 's, was or was 
not the same car that hit your sister? 

A. It was the car. 
Q. It was, you say ? 
A. Yes. 
Q. Will you please tell me whether that was an 

open or closed car, the ca~ that hit your sister? 
A. A closed car. 
Q. Can you tell me how many windows on each 

side it had 0? I 0 
A. 1i1our windows, two on each side. 
Q. Can you tell me what color it was ? 
A . Dark hlue. 
Q. Can you tell me what make of car it was, or 

don't you know ? 
A. I don't know. 
lJ 1Vill you please state whether or not at any 

time after the accident you pointed out to your 
father th e same car that hit your sister ? 

A. Yes, sir. 20 
Q. You did? 
A. Yes. 
Q. At the time your sister was struck, will you 

please tell me whether or not she was standing still 
or moving? 

A. Standing still. 
Q. Will you please tell me about what time of 

day it was the accident happen ed ? 
A. Half- past five. 
Q. Was it then dark or light? JO 
A. Just about dusk. 
Q. Did this car which hit your sister have any 

lights on or not ? 
A. No, sir. 
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Cross-examination. 

By Mr. Gildea: 

Q. Were the street lights lighted at the time ? 
A. I didn't take notice whether they were or not. 
Q. Is there a light at the corner of Main Str eet 

and Mill Street 1 
A. No, sir. 

Ill Q. No light there1 

20 

A. No, sir. · 
Q. Was there a street light anywhere near the re 1 
A. Yes, sir, one at Purcell Street and one at the 

corner below at Myers' garage. 
Q. How far is that away from the Mill St:i;eet in-

tersection with Main Street 1 
A. I don't know. 

By the Court: 

Q. You don't know 1 
A. No, sir. 

By :Mr. Gildea: 

Q. Was it as far away as this court room is long, 
or further1 

A. About as far away as this court room. 
Q. What from, the street 1 

30 A. Purcell Stre ·et is a little further away, but 
the light down at Myers' garage is about that far 
away. 

Q. You said this accident happened about half -
past five1 

A. Yes, sir. 
Q. It was dark at half-past five on December 9, 

19251 
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A. It was aibout dusk. 
Q. What do you mean by dusk1 
A. Just getting dark. 
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Q. Stll daylight, or dark1 . 
A. Just about getting dark, starting to get da_rk. 
Q. Did any of the automobiles there have lights 

on them 1 
A. There were no automobiles around there. 
Q. How about the automobile parked ther0. Did 

IO that have a light on 1 
A. No, sir. 
Q. Didn't you see any other automobile about that 

time! 
A. No, sir. 
Q. Shortly before that1 
A. No, sir. We were just in the house befo1:e 

that. We just came out of the house. 
Q. You lived then at the corner of Mill Street and 

Main Street, is that right 1 
A. Yes, sir. 
Q. The corner towards Alpha 1 
A. Yes, sirw 
Q. This car was parked right in front of your 

house, wasn't it 1 
A. Yes. 
Q. Whose car was it, do you know 1 
A. Mr. Wargo 's. 
Q. You say there was no light on that car at 5.30 

P. M., on December 9, 19251 
A. No, sir. 
Q. Are you sure it was as late as that 1 
A. Yes, sir. 
Q. You are sure it was not earlier t~an 5.301 
A. No, sir, I don't think it was. 
Q. What time did you leave your home, do you 

knowf 

20 
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A. I don't know. 
Q. Your sister at that time was seven years old, 

wasn't she? 
A. Yes, sir. 
Q. Was she the first one that ·went out in tho 

street? 
A. We were all together. 
Q. Where were you at the time she was strucl d 
A. Right with her there. 

10 Q. You weren't struck then, were you ? 
A. No. 
Q. Were you in back of her, or where? 
A. In back of her. 
Q. You were in back of the parked car ? 
A. Yes. 
Q. Where wa s the boy who was with you ? 
A. He was right with us, too. 
Q. Was he in back of you, or ahead of you or 

alongside of you? 
20 A. Alongside of me. 

Q. Was he between you and the parked automo-
bile or were you between him and the parked auto-
mobile? 

A. I was behveen him. _ 
Q. You wer e between the boy and the parked auto-

mobile? 
A. Yes, sir. 
Q. He would be between you and the approach-

ing car, on your left, would he not? 
30 A. Yes, sir. · 

Q. How far away was this automobile that struck 
your sister when you first saw it? 

A. It was at Purcell's Corn er when I saw it first. 
Q. How far do you say that was from Mill Street ! 
A. I said it was further away than the length of 

this court room. 
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Q. Was it twic e ~s far as the length of this court 
room, if you can tell that. If you can't, just say 
so. 

A. I can't tell. 
Q. After you saw this automobile, where were 

you when you first saw it? 
A . We were in back of this machine that was 

par ked there. 
Q. You were standing there ? 
A. Yes. 10 
Q. You were standing there when you saw it, 

and you had not moved until the time your sister 
was struck? 

A. No, sir. 
Q. You saw it approaching all the time ? 
A. Yes, sir. 
Q. Didn't you know your sister vvas in front of . t . 1 . 

A . She was not out far enough and I didn't think 
he would hit her. 20 

Q. She was hit? 
A . Yes. 
Q. You stood there and let the auto -mobile hit 

your sister ? 
A . I didn't think she was out far enough to be 

hit . 
Q. She was hit, wasn't she ? 
A. Yes. 
Q. You stood there and saw this automobile come 

all the way up the street from Purcell's Corner. 30 
Were you iooking at it all the time? , 

A . No, sir. I saw it at Purcell's Corner, and then 
I looked across the street again, and I saw it was 
pr etty ne,ar up to us. 

Q. How clos e was it the second time ? 
A. About half as far away as the length of this 

court room. 
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Q. Where was your sister the1i.? 
A. She \vas standing right in front of me, and 

then she looked up the street and then she looked 
down again. 

Q. Did she look in the direction in which this car 
was coming? 

A. Yes, sir. 
Q. She looked at the automobile before she was 

struckf 
Ill A. Yes, sir. 

Q. Are you sure she was not walking a.t the time 
she was struck? 

A. No, sir, standing still. 
Q. How far from the automobile was she, the 

parked automobile f 
A. She was standing right in back of it. She 

just stuck her head out to look towards the right. 

By the Court: 

Q. How near to the parked automobile was she 
standingf 

A. She was right close to the back. 
Q. Can you tell us about how close 111 feet for 

example f Have you any idea of feet f 
A. Yes. 
Q. How long is a foot f 
A. (No response.) 
Q. Having that in mind as a measurement, how 

30 near to the automobile was she standingf How near 
to the rear of the parked car "? 

A_. She was right against it. 

By :Mr. Gildea: 

Q. Can you tell us how far she was from the 
center of South ~Iain Street "? 
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A. I could not say. 
Q. You haven't that in mind, have you f 
A. No, sir. 
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Q. I think you said that you saw some tape or 
some paper or something on the window of this 
automobile. Which window was it f 

A. I don't know which window it was. 
Q. You don't know whether it was the right or 

left or front or back? 
A . I don't know. l 0 
Q. You don't know which window it was on? 
A . No, sir. 

By the Court: 

Q. The next day you saw a car with tape on the 
windowf 

A. Yes. 

By :Mr. Gildea: That's objected to, as leading, 20 
your Honor. 

By the Court: Objection overruled. She has al-
rea dy testified. You may have an exception. 

By the Cou1·t : 

Q. Which window was it on f 
A. It was on the left window when we saw it. 
Q. When you saw it the next dayf 30 
A. Yes. 
Q. That was the car you were speaking about a 

moment ago here, when you testified that the next 
day you saw the car f 

A. Yes. 
Q. With tape on the window? 
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A. Yes. 
Q. r_rhe tape on that car was on tlw left winJo w 7 
A. Yes, sir. 

By Mr. Gildea: 

Q. You don't know which ·window of the car 
which struck your sister had tape on, do you 0/ 

A. No. 
I() Q. You don't know whether it ·was the right or 

left or front or back? 
A. I don't know. 
Q. You don't know? 
A. No, sir. 
Q. As a matter of fact you only saw the autom o-

bile at the glance, didn't you? You didn't stan d 
there looking at the automobile? There wa:s noth-
ing about it to attract your attention? 

A. Only the tap~ on the windo\v. 
20 Q. Did you stand and look at the tape! 

A. No, sir. 
Q. How many times did you look at the automo-

bile before it struck your sister? 
A. Twice. 
Q. Once when it was down at Purcell's Corner , 

and another time when it was half the length of 
th1.s court room from your sister? 

A. Yes. sir. 

~() By the Court: 

Q. How old was your sister at the time of the 
accident, do you know? 

A. 7. 
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By :M:r. Gildea: 

Q. Did you notice anything else unusual about 
the aut omobile that struck your sister ? Anything 
else that would enable you to identify it? 

A. It was a coupe, and it was dark blue, and had 
that tape on the window, that's all. 

Q. Did you notice anything else on any of the 
windows? 

A. No, sir. I () 
Q. You say there were four windows in the car, 

two on each side ,. These windows on each side, 
two on each side, one ,vas in the door. Did yon 
notice anything· on the back windows, l mean tl1e 
rear side windows? 

A. The back window? 
Q. On the two side windows, which are ne,ar to 

the back, not the windows in the doors, the windows 
in the body of the car, did you notice anything about 
those windows? 20 

A . -No. 
Q. Did you see those windows at the time? 
A. Yes, sir. 
Q. You saw them as the car passed ? 
A . Yes. 
Q. Wasn't there anything on those windows? 
A . No, sir. 
Q. You didn't see anything on there at all? 
A. No. . 
Q. Did you say that the car had lightS' on which "L· ) ) 

str uck your sister? 
A. No, sir. 
Q. You were looking at it? 
A. I was looking up the street. 
Q. In which direction ? 
A . rrowards Easton. 
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By the Court: 

Q. That was the direction from which this car 
was coming1 

A. Yes, sir. 

By Mr. Gildea: 

Q. You didn't see the car strike your sister, did 
IO you (I? 

A. No, sir. 
Q. When was it you saw the tape or paper on 

the window 1 Was it the first time you looked at the 
car, or the second 1 

A. Second time. 
Q. You didn't see anything there the first time 1 
A. It was too far away to see then. 

. By Mr. Gildea: That's all. 
20 

By J\!Ir. Gebhardt: 

Q. The oar that was parked there, was that look-
ing towards Alpha or towards Easton 1 

A. Alpha. 
Q. Headed towards Alpha 1 
A. Yes. 
Q. Why were you waiting there 1 
A. We were waiting for the machine to go by 

30 and then go across. 

By the Court : 

Q. Which machine~ 
A. The machine that was coming down. 
Q. The one that struck your sister 1 
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A. Yes. 
Q. You were waiting for the machine to go by 1 
A. Yes, sir. 

By Mr. Gebhardt: 

Q. That was the only machine on the street a 1 
the time 1 

A·. Yes. 
Q. Othei· than the one that was parked~ 
A. Yes. 
Q. r_r:he car that ,,,as · parked, was it wholly on 

South :Main Street or partly on JVIill' Street 1 
A. The:re ·· was a ··pole right there, and the pole 

was in pretty far, aiid the machine was a little ways 
back over the gutter. 

Q. On South Main Street 1 
A. Yes, sir. 
Q. Facing towards Alpha 1 
A. Yes:' · · 
Q. As you sit there, which side of that parked 

car were you and your sister and the boy standing 1 
A. 1V e were standing in · the back. 
Q. In back of the parked car ? 
A. Yes, sir. 
Q. Sure of that, are you? 
A. Yes, sir. 

By 1\1:r. Gildea: 

Q. Was your sister waiting for the car to pass, 
too? 

A. Yes, sir. 
Q. How do you know that 1 , • 
A. Because she must have saw the machine com-

mg. She would not go across when she saw the 

20 

30 
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machine coming towards us. She was waiting for 
the 1nachine to pass. 

Q. Do you know that she saw the machine coming '¥ 
A. I don't knovir, but I am pretty sure she saw 

it. 
Q. Did she look in the direction of the machine so 

that she could have seen it 1 
A. Yes. 
Q. How far away was the machine that struck her 

1 O v;rhen she looked in the direction in which the ma-
chine was then 7 

A. The machine was just by Purcell's Corne r 
when she looked at it. 

Q. When the machine was at Purcell's Corner 
you saw your sister looking at it f 

A. Yes, sir. 

20 WrLBUR YERANE, sworn for the plaintiff. 
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Direct examination. 

By l\1r. Gebhardt: 

By tho Court : 

Q. How old are you ·f 
A. I will be 14. 

By l\Ir. Gebhardt: 

Q. ,Vhere do you live 7 
A. 803 South l\iain. 
Q. In Phillipsburg1 
A. Yes, su. 
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Q. Is that anywhere near where this accident hap-

pened 7 
A. Yes. 
Q. How near1 
A. Around five houses down the left-hand side. 
Q. Towards Easton or Alpha 1 
A. Alpha. 
Q. Were you the Yerane boy who was with tho 

little girls at the time this accident happened 1 
A. Yes. 10 
Q. About what time of day was it the accident 

happe ned 1 
A. Around half-past five. 
Q. How did you happen to J?.~ with them 1 Where 

were you going 7 
A. I was going over to get the pa per. 
Q. Going over to do what 1 
A. Get the pa per. 
Q. Where did you come from and where were you 

going , what street 7 20 
A. I came from the right-hand side of the street 

and was going over to --

By the Court : 

Q. Where did you come from and where did you 
go1 

A. I came from the Lilly's house, and was going 
to cross the street. 

By Mr. Gebhardt: 

Q. As you look towards Alpha, were you going 
fro m the right to the left or the left to the right side 
of the street 1 

A. From right to left. 

30 
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Q. Did the accident happen anywhere near the 
intersection of J\1ill Street and South Main Stre et1 

A. Yes. 
Q. Where did it happen with reference to that in-

tersection? 
A. It happened where Mill Street comes out on 

:Main Street, right at · the intersection. 

By the Court: 

Q. What grade are you in at school? 
A. Seventh grade. 

By M1·. Gebhardt: 

Q. Mill Street comes out like this into Maih 'Str eet 
Right here at the corner of Mill Street is where the 
machine stood? · · 

A. The parked car. 
,: 
20 

q. How near to the parked car were you wli,en the 
· accident happened? . · · 

A. I · was by the spare tire. · 
Q. Where was the little girl, Irene? 
A. She was by the mudguard. 
Q. Where was her sister? 
A. Her sister was alongside of me. . 
Q. The girl who you say was by the mudguar d, 

was that the left or the right, mudguard as you 
looked towards Alpha.? 

A. Left mudguard, rear end. 
:30 Q. Left mudguard, rear end? 

A. Yes, sir. 
Q. Did you see the car coming that afterwards hit 

,her? 
A. Yes. 
Q. Where did you see tha;t? 

Wilbur Y era.ne-Direct 

A. I saw that by Purcell's store. 
Q. Up at Purcell's store? 
A. Yes. 
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Q. At the time you saw it, was it going fast or 
slow? 

A. It was going pretty fa.st. 
Q. Then what happened? What did the Lilly girl 

say, or do? 
A. She looked up and then she looked down, and 

when she was looking dorwn the machine , hit h.er. 1 () 
Q. vVhen you say looking up would that be to the 

left or to the right? 
A. Left. 
Q. Would that be towards Easton or Alpha? 
A. Towards Easton. 
Q. At the time she was hit by the machine viras 

she walking or standing still? 
A. Standing still. 
Q. Which direction was she looking when she was 

hit? . . . 20 
A. Looking towards Alpha. 
Q. Was she standing straight up or leaning- over, 

or what? 
A. Her head was low, looking down. 
Q. Leaning over do you mean? 
A. Yes. 

By the Court: • Was that the side of the head that 
was punctured, Mr. Gebhardt? 

By Mr. Gebhardt: No, I think not. 

By the Court: I was wondering which side of the 
head was punctured? 

By Mr. Gebhardt: The right side. 

JO 
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By the Court: She was hit on the left side of the 
head. Was that where the puncture was? 

By Mr. Gebhardt: On the left side of the hea d. 

By Mr. Gebhardt: 

Q. Up to the time that the girl was hit, please tell 
me whether the automO!bile blew any horn? 

I() A. No, sir. 
Q. The automobile that struck the girl was what 

kind of a car, open or closed? 
A. A closed car. 
Q. How many windows did it have on each side ? 
A. Two on each .side. 
Q. What color was it? 
A. Darkish blue. 
Q. What make was it, do you know? 
A. I could not tell. 

2() Q. Was there anything unusual you noticed about 
the car? 

A. The front window on the left was taped. It 
was taped like a Christmas tree. 

By the Court: 

Q. Which window? 
A. The left window of the left door. 

30 By :Mr. Gebhardt: 

Q. It , looked like a Christmas tree did you c:ay? 
A. Yes. 
Q. After the automobile hit the girl did it . stop 

or go right on 1 
A. No, sir, kept g·oing. 
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Q. Kept going? 
A. Yes. 
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Q. Did you see the people in the car do anything 
after it hit? 

A. Somebody looked out of the back window. 
Q. Somebody looked out of the back window? 
A. Yes. 
Q. Where was the girl lying ? 
A. Part wav under the running board of the 

.1 1-1 l macliine that was parked there. 
Q. Part way under that. Where was the rest of 

her body1 
A. The rest of the body was out on the stree t. 
Q. Out on the s-treet. At the time the girl was hit, 

were there any other cars parked around this inter-
section? 

A. No, sir. 
Q. At the time she was hit were there any other 

cars going up or down South J\1:ain Street or Mill ?() 
Street except the car that hit her? '"' 

A. No. 
Q. Did you at any time after the accident see this 

same car? 
A. Yes. 
Q. Where did you see it? 
A. Up in front of Duckworth 's drug store. 
Q. How long after the accident was that? 
A. Next day. 
Q. Who were you with at the -time? 
A. Mr. S talen. 
Q. The cop1 
A. Yes, sir. 
Q. Who else was along? 
A. Helen Lilly. 
Q. What did you do on that occasion, that day r 

30 
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By Mr. Gildea.: Objected to as irrelevant and im-
material. 

By the Court: He may answer. 

Ry Mr. Gildea: I ask for an exception. 

A. He asked us to point out the machine r111d we 
did it. 

By Mr. Gildea: I mov e that be stricken nut as 
not responsive. 

By the Court: Strike it out 

By the Court: 

Q. You saw -a car theref 
A. Yes. 

·zo Q. Where was it standing? 
A. In front of Duckworth 's drug store. 
Q. Which side o.f the street? 
A. Right hand, towards Alpha. 
Q. Same sid e as the drug store ? 
A. Yes. 
Q. What kind of a car did you see there? 
A. A closed car, and the windo ,w was taped. 
Q. Which window was taped ? 
A. Left door, the window in the door. 

'3-0 Q. ·What kind of tape was it ? 
A. I could not tell you what kind of tape. 
Q. How was- it taiped ? 
A. Taped up like a Chri stmas tree. 
Q. Did it resemble the same tape that you had 

seen on the car that struck the girl ? 
· A. Yes, sir. 
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Q. The same window, the same side 1 
A. Yes, sir. 
Q. The same form of tape ? 
A. Yes, sir. 

By :Mr. Gebhardt: 
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Q. What color was the car you saw standing there 1 
A. Dark blue. 

Cross-examination. 

By Mr. Gildea: 

Q. vVhat kind of a licence did the car that you saw 
standing on :Main Street near Mr. Duckworth 's drug 
store the day after the accident have, New Jersey 
or Pennsylvania license 1 

A. New ,Jersey. 

J() 

Q. What kind of license did the car that struck 20 
the gir 1 have, do you know 1 

A. I could not tell. 
Q. You don't know whether it was a Pennsylvania 

or New Jersey license, do you 1 
A. No, sir. 
Q. Horw many times did you see this automobile 

before the accident 1 
A. I saw it twice after the accident. 
Q. Before the accident. Right just before the ac-

cident, immediately before the accident, how many 30 
times did you look at the automobile that struck the 
girl 1 

A. I only saw H once. 
Q. When wa.s it you saw it1 
A. In front _ of the drug store. 
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By the Court: 

Q. At the time of the accident, when did you see 
the car first that struck the little girl? 

A. Purcell's store. 
Q. That ·was the ftrst time ? 
A. Yes. 
(~. Did you see it after that ? 
A. Not that same day. 

By Mr. Gildea: 

Q. Did you see it between the time you saw it at 
Purcell's store and the time that it struck the littl e 
girl? 

A. No, sir. 
Q. Are you sure about that ? You saw it down by 

Purcell's store _and then you looked a·way, didn't you ? 
A. Yes. 
Q. You didn't see it again until it struck the littl e 

girl? 
A. That's the last I saw of it until it slowe·d down 

by the store. 
Q. What was the laSit you saw of it, at Purcell' s 

store or when it struck the little girl? 
A. When it struck the little girl. 
Q. You saw it first at Purcell's store, then you saw 

it again when it struck the little girl? 
A. Yes. I didn't see when it struck the little girl. 
Q. Did you see it strike the little girl? 
A. No, sir. 
Q. You didn't see the , accident, did you? 
A. No, .sir. 
Q. You didn't see the impact and you didn ':t see 

the car after it was at Purcell's store? 
A. I saw it after it struck the girl. 
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Q. When did you notice this tape ? 
A. When it slowed down. 
Q. After it struck the girl ? 
A. Yes. 
Q. You didn't see it before then ? 
A. No, sir. 
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Q. You didn't notice the tape until after_UH; au_to-
mo,bile slowed down after it struck -the little girl. 
Where were you then ? 

A. I was out by the running board then. I ( l 
Q. By which running board? 
A. The running board of the machine that stood 

there . 
Q. The running board near the center of the road 

or the other side? 
A. Near the center of the road. · 
Q. Near where the Ii ttle gir I was ? 
A. Yes. 
Q. And the automol;>ile that struck the little girl 

was then ahead of you ? 20 
A. Yes. 
Q. You could only see the back of the automobile, 

couldn't you? 
A. No, I could see the other side. 
Q. How could you see the other side ? 
A. Right through the back window. 
Q. Through the back window? 
A. Yes, sir. 
Q. Weren't there people in the automobile ? 
A. Yes. 30 
Q. Could you see through the people? 
A. Yes, sir. 
Q. How many people were in there ? 
A. I could not tell you how many there were sit-

ting in there. 
Q. Have yo:11 talked to anybody about this acc1-

dent before you came to con rt to testify ? 
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A. Yes, sir. 
Q. To whom did you talk 1 
A. To my mother. 
Q. Anybody else f 
A. :My uncle. 
Q. Who's your unclef 
A. Mr. Duckworth. 
Q. Which Mr. Duckworth? 
A. Cleveland Duckworth. 

I () Q. Is he a relaJtion of the defendant f 
A. No, sir. 

· Q. No relation to Mr. Duckworth who is tlie de -
fendant here? 

A. No. 
Q. Did you talk to anybody else 1 
A. Mr. Lilly. 
Q. Anybody else? 
A. No, sir. 
Q. That's all. How many times did you i alk to 

20 Mr. Lilly? 
A. About twice. 
Q. Only twice. Did you ever talk to the little girl 

about it? 
A. I talked to Helen. 
Q. You talked to Helen about itf 
A. Yes. 
Q. Who ,m did you tell before you came today wh at 

you were going• to say when you got here? 
A. I didn ',t tell anybody. 

so:· Q. Never told anybody. Who asked you to come 
here today? 

A. Mr. Lilly. 

By 1'Ir. Gildea: That is all. 
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By :Mr. Gebhardt: 

Q. As you go down South Main Street, at Mill 
Street , towards Alpha, does the road go straight, or 
curve to the right or to the left? 

A. It curves round to the right. 

By Mr. Gebhardt: That's all. 

By Mr. Gildea: 

Q. How far from ~Ell Street does it start to curve? 
A. I could n01t say how far. A good distance, 

anyway. 
Q. How far away was this automobile when it 

slowed down? How far away from 1\1ill Street ? 
A. Pretty near a block when it started t.o slow 

down. 
Q. Mill Street and then there's an alley down 

furthe r. It was up by, that alley ? 
A. Yes. 
Q. How far away was that ? 
A. I could not tell. 

By the Court: 

Q. The length of this court room .? 
A. Something like the length of this court room. 

By Mr. Gildea: 

Q. That's where you sa:W the automobile when it 
slowed down? 

A. Yes, sir. 

l ( I 

2U 
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WILLIAM F. LILLY, sworn for the plaintiff. 

Direct examination. 

Bv Mr. Gebhardt: ., 

Q. Are you the brother of Phillip Lilly, tho plai n 
tiff in this case ? 

10 A. Yes, sir. 
Q. Did you see this accident happen? 
A. No, sir. 
Q. Where were you at the time? 
A. I was on Main Street, I believe. 
Q. South Niain Street, Phillipsburg! 
A. Yes, sir. 
Q. What part of l\1ain S:treet with regard to wJwrl' 

this accident happened? On which side of the int er-
section of Mill Street and South :Main Street, Alph a 

20 or Easton sider 
A. On the Easton side. 
Q. On the Easton side? 
A. Yes. 
Q. Where were you around about 5.30 that 

evening? 
A. I was at Jefferson and 1\1:ain t-,tr1~ets. .Across 

from Jefferson and Ma.in. 
Q. How far is that from :Mill and South :Main 

Streets? ,o A. That's about five blocks. 1\1:aybe a little more . 

By the Court: 

Q. Five blocks towards Easton? 
A. No, to-wards Alpha. 
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By :Mr. Gebhardt: 

Q. Prior to the time of this accident happening, 
were you familiar with Mr. D~ckworth 's ear 

A. Yes, sir. 
Q. How were you familiar with ~t 0?_ • 

A. I have seen Mr. Duckworth dnv1ng 1t. 
Q. How many ' times have you seen him driving it 

before the accident? 
A. Some days three or four times, most every day, IO 

some days I would not see him. 
Q. Do you recall having seen him driving it a short 

time before the accident? 
A. Yes, 
Q. Will you describe to me the nature of this car 

he drove make and color and so forth? 
A. Buick co~pe, blue body, dark trjm around the 

windows. · 
Q. How many windows in it on each side? 
A. Two windows on each side. 20 
Q. Please tell me whether or not you saw t-his car 

the day this accident happened ? 
A. Yes. . 
Q. And when did you see it1 .· 
A. I seen it a.round a few minutes of 5.30 when I 

crossed the street in front of it at Main and Jefferson 
Str eet. 

Q. Was tha1t beyond the intersection of l\fill Street 
and South 1\.1:ain Street towards Easton, or where 1 

A. Towards Easton. ,U 
Q. Did you notice anything unusual a.bout the car 

at that time? 
A. No, only that it was his car . I knew the car 

by the window. He had tape on it. 
Q. Tape on one of the windows? 
A. Yes, on the left side, ,vhen I crossed 0Yc1 · to U1c 

left side of the street toward::; Alpha. 
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A. I could not say. 
Q. You could not say that the lights were not 

lit 1 
A. No. 
Q. You don't know whether they were or not ? 
A. Yes. 
Q. You testified rem .embering having passed two 

sedans, and a.not.her car, on Dece:mber 9, 1925
1 

as you 
were crossing the street, and you oan 't tell whet her 

I() the lights were lighted or not. Is that right? 
A. Y e-s, sir. 
Q. You don't mean to tell us you can ten one 

Buick coupe from another if they are both of the 
same model? 

A. I know his car by the tape on it. 
Q. Aside from the tape you could not tell whose 

car it was 1 
A. J17 rom the side I was on it was on the ]eft. 
Q. Except for the fact that this car had tape on 

· 2U the window you would not have known whose car it 
was1 

A. Yes. 
Q. You would have kno ,wn without it 1 
A. I would not have known it without H, but I 

know the markings of his car, the windows, an~l such 
as that. · · 

Q. What about the windows 1 
A. The windows, the type of them. 
Q. What do you mean? 

30 A. The back ones are oval, and the ones 1n the 
doors a.re square. 

Q. The windows in the back were oval, alongsid e 
the seat 1 

A. Ye.s. 
Q. It's very likely the Buick people may hav e 

made some other automobiles like that? 
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A. Yes. 
Q. You could not have told :Nir. Duckworth 's auto-

mobile from any other automobile of the same model 
except for the tape? 

A. I remember seeing the tape there. That's how 
I knew it was his automobile. 

Q. Did you pass from the south side of ]\!fain 
Street to the north side of Main Street 1 

A. Main Stree ,t runs east and west, and I rassed 
over to the east side, and he was-- I 0 

Q. :Main Street runs ea.st and west and you passed 
from north to south? 

A. Yes. 
Q. He was going from west to east1 . 
A. He was going towards Alpha, and I was going 

towar ds Alpha. 
Q. You were crossing the street? 
A. I crossed the street from right to left. 
Q. You were crossing · Main Street 1 
A. Yes. .:0 
Q. Did you pass ahea:d o.f this automobile, or did 

the automobi le pass ahead o.f you? 
A. I passed ahead of the automobile. I ,vas going 

up the street when it passed. 
Q. How far away was it when you passed 1 
A. I judge it was maybe a hundred feet up the 

street from the corner. 
Q. When you walked a.cross? 
A. Yes. 
Q. Where were these two sedan automobiles you 30 

talke d .ahou t 1 
A. They passed be.fore I went a.cross. 
Q. You don't know : whether the lights were 

lighted on any of these cars? 
A. N.o. 
Q. Were you s~~nding still ·~hen . the two Pedans 

passed? 
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A. On the corner. 
Q. You didn't notice the lights 1 
A. No, sir. 
Q. After you passed in front of this automo bile 

which you say had tape on the window you got to 
the opposite side of the street, didn't you 1 

A. Yes. 
Q. Then in which direction did you walk 1 
A. ri1owards Alpha, the same as the machi11e was 

10 going. 
Q. Did you look at the ma.chine again as it pa ssed 

you? 
A. Yes, sir, when I cross .ea over, then 's when I 

looked out at the machine. 
Q. How far a.way from you was the machine 1 
A. The machine was directly out in the street 

from me when I looked. 
Q. How many feet, roughly 1 
A. About, I judge a.bout 25 feet or 20 feet some-

2() thing like that, over on the other side of the str eet. 
Q. You had seen Mr. Duckworth many times• be-

fore this accident happened 1 
·A. Yes. 
Q. Knew him very well at sight, didn't you 1 
A. Yes. 
Q. You say it was not dark at the time, just dusk? 
A. Yes. 
Q1

• You didn't see 1'1r. Duckworth driving the 
automobile, did you? 

30 A. I didn't take notice who was driving, b1it I 
seen there was a man in it. I could see it when the 
machine got down the stJ'eet. You could see two 
men sitting in there through the back glass. 

Q. Isn't it true that · the only thing you know 
about this situation is that at this time you mention , 
about 5.30, you saw an automobile going in an 
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easterly direction, with some tape on the window. 
That 's all you know about it? 

A. I seen a machine with tape on. 

By Mr. Gildea: That's all. 

By :Mr. Gebhardt: 

Q. How soon after the accident happened clid yon 
hear about it? I 0 

A. 7 o ;clock. 
Q. Can you give me any particular reason why 

on this particular occasion seeing Mr. Duck\.,Torth 's 
car, this particular day, impressed itself upon your 
memory? · 

A. I was going to Hogan's barber shop. I L1sed 
to be a barber and was going down to help that 
young fell ow out. I worked for Mr. Schmitt, tho 
undertaker, and 7 o'clock Mr. Schmitt called me out 
to go to_ Allentown Hospital to get a young lady who 20 
was dead up there in the hospital. 

Q. Have you seen this car since the accident? 
A. After the accident 1 
Q. Yes1 
A. Yes. 
Q. Ple_ase tell me whether the same tape .was on 

it then, or not 1 · 
A. Yes, sir, _the same · tape was on it. 

PHILLIP LILLY, recalled. 

By Mr. Gebhardt: 
Q. After this accident happened, did you go at any 

time with your daughter to look over any automo~ 
biles connected with this accident 1 

30 
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A. Yes, sir. . 
Q. ,Vhat did your daughter do oi1 that occasion 1 
A. She took me along the third day after it hap-

pened and up in front of Doc Spillane's office she 
said ''there's the car.'' 

By 1\/[r. Gildea: I move that answer be strick en 
out. 

I (l By the Court: That 1s not admissible, what 
she said. 

By :r..1r. Gebhardt: Did she point out a car to 
you 1 

By 1Ir. Gildea: That's objected to on the same 
grounds. 

By the Court : Yes, the best evidence is by the 
2( girl herself. You can support, or corroborate, or 

add--

By Mr. Gebhardt: 

Q. Your daughter testified that on the third day 
after the accident she pointed out the car to you 
that struck your other daughter. Will you pleas e 
tell me whether or not you saw that car 1 

A. Yes, I did. 
30 Q. Will you please tell me what license plate s 

that car bore, New Jersey or Pem1sylvania 1 
A. New Jersey. 
Q. What was the number 1 
A. 223037. 
Q. Was that a 1925 license or not 1 
A. 1925. 
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Q. Where was this automobile standing at this 

time ? 
A. In front of Doc Spillane's. Doc Drake used 

to be there, Doc Spillane then. 
Q. Where was that in regard to Mr. Duckworth 's 

drug store 1 
A. About half a block away, almost. 
Q. Did you have a conversation with Mr. Duck-

worth any time after this accident with reference 
1 
{ 1 

to the accident 1 
A. Yes, sir. 
Q. When did that conversation take place 1 
A. At his home on December 28th, the Monday 

following we buried her on Tuesday, the following 
Monday night, December 28th, I went up to Mr. 
Duckworth 's house. 

Q. How did you come to go up there 1 
A. Through my daughter talking about the ma-

chine. I went up to talk to him about it to find out, Z( 1 sat isfy myself whether it was his machine or not 
tha t hit her. 

Q. Did anybody go with you on that occasion 1 
A. Yes, I had a young fell ow by the name of Mr. 

Sandt along. 
Q. Where did you see Mr. Duckworth 1 
A. At his home on Washington Street. 
Q. Just tell us what took place1 
A. I went up to :JYir. Duckworth 's home and 

knocked at the door and a girl came to the door. 
Q. vVhat do you mea11,, a girH 
A. I don't know. I think it was his daughter, I 

won't say for sure, a girl I judge about 14 years 
old. I asked her if her father was in. 

. By Mr. Gildea: I object to what was said. 
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By the Court: 

Q. Not the conversation with the daughter . Did 
you see the fa.th er 1 · 

A. Yes. 
Q. You had a talk wifh -li°i:in 1· 

By Mr. Gebhardt: 

I (I Q. Did he come to the door ? 

20 

A. Yes. 
Q. What was said? 
A. I asked him if he knew who I was, and he said 

no, and I said I am the father of the little girl that 
was kill ed over on Main Street by your machi ne, 
and right awa y I seen he got all worked up. 

By Mr . Gild ea.: I move that be stricken out as 
a conclusion. 

By the Court: That would . be an observation, not 
a conclusion. 

By Mr. Gebhardt: 

Q. What did he do ? 
A. He turned round and said go out and sit in 

my machine, and I will be out, and we will tal k 
matters over in my 1nachine, and he shut the door 

30 and went back in. 
Q. You started to say he got all worked 11.p, but 

counsel objected to that. Will you please tell us 
what his appearance was, what his characteristic s 
were when you made that statement to him tha t 
you were the father of this child ? 

A. Just looked as though he wa s dumbstruck. He 
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didn't know what to say. Stood there like he <lid11 't. 
know what to say, and he was shaking. · 

By the Court : 

Q. You say he was shaking? 
A. Yes, he was shaking there. He had his hand 

on the door knob there, and he said to me yon go 
out. 

By Mr. Gebhardt: 

Q. What motion did he make 1 
A. Here's the way he stood. 
Q. Trembling 1 
A. Yes. 
Q. Shaking ? 
A. Yes. 

10 

Q. What expression, if any, was on his face? 
A. He just looked like a man not worth ten cents. ZO 

He didn't know what to say. 

By the Court: That would not describe it. 

By Mr. Gebhardt: 

Q. What was the appearance of his face, red or 
white ? 

A. Red. 
b t h . h -.-~() Q. What else have you to say a ou , - 1m, was e 1 

cool and collected, or what? 

By :Mr. Gildea: That calls for a conclusion. 

By the Court: I think it does. 
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Witness: He said go out in my machine I will 
be right out in a few minutes. ' 

Q. You didn 't go in the house ? 
A. He said he would not let us in because his 

wife was awful !iervous and awful broken up, and 
he-would not let us in. · 

Q. Wha,t did you then do when he told vou to go 
out in the car ? · V 

10 A. We turned round and went out and stood on 
the corner. When he came out of the house he 
went right across the street and said to o'et in his 
machine. We walked round the other side of the 
car and got in the back seat. 

Q. All of you got in the car? 
A. The three of us got in the machine. He sat 

there _runnin~ his hand around the steering wheel. 
He said he didn't know how they could o'et his ma-

ZO ?l~ine_ mixed up with it. Then he asked how th ey 
identifi ed the machine. I told him my daughter for 
one seen the adhesive tape on the left side window . 
Then he dropped his head. 

30 

By the Court : 

Q. Was the adhesive on the car you were then 
sitting in ? 

A. I could not say. The window was down. 
Q. What kind of car? 
A. Buick coupe : ··· 

By Mr. Gebhardt: 

Q. After he dropped his head, what happened 1 
A. For a few minutes he -didn't ·say much. Then 

he put his head up again, and he said I am going 
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to tell you my machine was not away from the front · 
of my drug store from 11.30 in the morning until 
11.30 at night. He said there was' not a clerk on 
the job, not even Mrs. Lott. There was not one 
working that day but my~elf, and then he said 
there's only on.e key to the machine. That was right 
here in my pocket, and I know nobody else could 
move the machine. I didn't say anything. I stayed 
there and left him g·o a little. "My daughter mig"l1t 
have had the machine done that way. "He said that, I 0 
then he stopped a few minutes, and he said, no, she 
was not home from college. Then he said 1 '' '\V ell, I 
don't care, my car is insured big,'' he said, '' I don't 
care. ' ' 

By Mr. Gildea: I object to that, th:;it 's been--

By the Court: The jury will pay no attention 
whate ver to the last answer of the witness. It ap-
rears to have been brought out merely incidentally, 20 
mvolving a conversation. It is, therefore, regarded 
by the Court as not ·within th e ruling which coun-
sel has in mind, and in the exercise of sound discre-
~ion the Court will content itself by saying that the 
Jur? will pay no attention whatever to the question 
of insurance. Ignore it entirely. '. 

By :Mr. Gildea: Did couns el t ell you to say that 1 

By J\1r. Gebhardt: 

Q. Go on, what else, if anything, did he say ? 
A. He sat there, and he didn't say anything for 

a while. He kept looking at me. 
Q. What else happened 1 
A. Then he turned round th e machine and went 

on out W &~hington Street, 
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A. Hitting around 35, if not more. 
Q. Had you ever seen that car before 1 
A. I ·could not swear I seen that car before , no. 
Q. Had you seen a car that looked like it ? 
A. I seen one with some stuff in the window . 
Q:. Where had you seen that car before 1 
A. In front of Mr. Duckworth 's drug store. 
Q. Marion Duckworth 's drug store 1 
A. Yes. 

IO Q. What kind of car was it, open or closed 1 
A. A closed car I seen. I could not tell you what 

kind of car it was. 
Q. What color was · it 1 
A. A dark color car. 
Q. After you saw this car, where did you go 

next? 
A. I was on my way home. I went home from 

work, got my supper and got cleaned up. 
Q. When you arrived at the scene of the acci dent 

20 was the little girl there yet 1 
A. No. They took her up to the hospital by that 

time. 

Cross-examination. 

By Mr. Gildea : 

Q. I-low do you know you got there five minu tes 
after the accident if you don't know 1 

3'0 A. I said about five minutes. 
Q. Well, how do you know you got there abo ut 

five minutes after the accident 1 
A. I could walk to work in ten minutes fro m 

where I live. 
Q. When you got there the 

0

little girl had been 
taken to the hospital f 
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A. Yes. 
Q. You didn't see the accident 1 
A. I didn't see the accident. 
Q. Did you get there before the accident 1 
A. No, after. 
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Q. How did you know you got there five minutes 
after the accident 1 

A. I don't know it was exactly five minutes 
Q. You don't know how long it was 1 
A. I know it was not over ten minutes before be- J (J 

cause I can walk from the shop to my home in ten 
minutes . 

Q. H ow do you know the accident didn't happen 
before you left the shop 1 

A. I didn't know there vvas an accident at that 
time. 

By lUr. Gildea: Alright, that 1s all. 

By 11Ir. Gebhardt: I desire to offer int erroga- 20 
iorics re levant to this suit: 

1. P lease s tate wheth er or not defendant wns 
the owner of a Buick coupe autom obil e bearing- New 
,Jersey 1925 aut omobile license numb er 223037 dur-
ing the entir e month of December, 1923, and if not, 
who was the owner of the said automobile. 

A. The defendant ·was the owner of a Bui ck coup u 
automobile bearing New Jersey 1925 automobile 
license No. 223037 during the entire month of De-
cember, 1925. 30 

Sworn to in the usual way by F. :Marion Duck-
wort h. 
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WILLIAM H. STEHLIN, sworn for plaintiff. 

Direct examination. 

By Mr. Gebhardt: 

Q. In the month of December, 1925, what was 
your employment? 

10 ·A. Policeman. 
Q. Policeman employed by what municipalit yf 
A. Phillipsburg. 
Q. Are you still in the employ of the Phillips burg 

Police Department 1 
. A. No, sir. 
Q. You were at that time 1 
A. Yes. 
Q. Did you n1ake any investigation of this acci-

dent to the little girl? 
20 A. None. 

Q. What did you do with reference to it? Did you 
make any effort to locate the car in question 1 

.A. No. That was up to the chief to seud me 
aft er thes e youngsters. That was all I could do. 

Q. You had orders from the chief to do what 1 
A. Go down after these children and bring them 

up. 
Q. Bring them up where 0! 
A. South Main. 

30 Q. For what purpose 1 
A. Locating the oar. 
Q. Did you do that ? 
A. · Yes, sir. 
Q. How soon was that after the accident 1 
A. I could not tell whether it was the next day 

aft er or the second day. 

William H. Stehlin-· Direct 

By Mr. Gildea: 
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Q. Told you to do what, go get the children or 
locate the car? What do you mean ? Did you do 
that, or what do you mean? 

A. To get these children there. 

By the Court: To locate the car that killed this 
child. 

By the Court: 

Q. First you went and got the children. Whcru 
did you go with the children °? 

A. Up . South Main Street towards Easton. 
Q. From South }i!fain Street where did you go '7 
A. Back down. 

: JO 

Q. All the time you were talking· or listening i o 
the children. You are not permitted to say ·what 
was said by you to them, or what they said to you. 20 
Where did you go from South :Main Street ? 

A. I was only on South Niain Street. I went up 
South !IIain Street and then I went back down 
again . 

By Nir. Gebhardt: 

Q. Where did you start out with these children ? 
A. ·At Purcell's. 
Q. That's the first street near Mill Street where 30 

this accident happened? 
A. Yes. 
Q. You took them up South Main Street how 

far1 
A. To River Street. 
Q. About what distance would . you assun1e that 

to be 1 How many blocks? 
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A. 8 or 9. 
Q. Wl:at did the children do on that journe y1 
A. Pointed out this car with the tape on. 

By l\!fr. Gildea: I move that be stricken out. 

. ~y the Court: I will allow him to say that they 
1nd1cated a car. He may describe the car, the car 
they pointed out. 

By l\!fr. Gildea: May I have an exception 7 

By the Court: You may have it. 

By the Court: No conversation will be permi tted 
as to what he said or they said. 

By the Court : 

20 Q. What was it~ 
A. A Buick coupe with a New Jersey lic~n~e. 
Q. Did you get the number 7 
A. No, sir, not then. 
Q. Did you get it later 0? 
A. The same coupe 7 
Q. Yes? 
A. Yes. 
Q. What was the number~ 
A. I don't know. • 

30 Q. You haven't it with you. You turned it m 
for the blotter f 

A. They took it down there, yes. 
Q. Describe the car 7 
A. Buick coupe, I could not just tell the color, 

dark colored car, broken window fixed up with ad-· 
he sive tape or pa-per. 

W,itliam FI. Stehl ,in- Di1'cc:t 

Q. Which window was it 7 
A. On the left window. 
Q. In what shape was the tape, what form 1 
A. Strips about 12 or 15 inches at the bot.torn 

running into nothing at the top. 
Q. Triangular shape~ 
A. Yes. 
Q. What else 7 
A. That's about all I took notice of the car. 

By 1\1:r. Gebhardt: 

(J. Have you made an effort at my request to 
locate your police docket, in which you made a re-
port of this affair 7 

A. No, sir. 
Q. You have not done that 7 
A. I didn't get no record of it. 
Q. Did you try to locate it in the records 7 
A. In City Hall in Phillipsburg? 20 
Q. Yes? · 
A. No, sir. 
Q. Do you know whether or not an effort was 

made to locate that docket 7 
A. Not that I know of. 
Q. In driving these children up and down South 

Main Street did you drive by any other cars T 
A. Yes, lots of them. 
Q. Was there any other car they pointed out ex-

cept this one 1 30 
A. No, sir. 
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Cross-examination. 

By Mr. Gildea: 

Q. Did you see any other car with broken win-
dow fixed up either by · tape or paper? 

A. I didn't see any. 
Q .. That's the only one you saw? 
A. Yes. 

By Mr. Gildea: That's all. 

By Mr. Gebhardt: 

Q. Can you tell me, :Mr. Stehlen, whether it was 
1925 license 223037? 

A. I would not swear to that, :-because I didn't 
keep any record of that much. It's up to anyb ody 
to find it on the docket at Phillipsb~1rg. 

By Mr. Gildea: 

_ Q. On what day did you go with these childr en 
to look at this car? 

A. What day? 
Q. Yes? 
A. I could not tell you the day. It was· a day or 

two after the accident. 
Q. What did you do, go up and look at all of the 

30 cars ? · . . 
A. The chief sent me out on Main Street to lo-

cate a car that had a broken window and th ey 
picked it out of all of them. 

Q. You knew the kind of car to look for? 
A. With broken glass. 
Q. To lo<?k for a car with a broken window? 

Owen George Sandt-Direct 71· 
A. Yes, that's the orders I got from City lfnll. 
Q. You went along Main Street looking for that 

car? 
A. Yes. 
Q. You looked only for that car with the window 

broken f 
A. The kids were supposed to point the car out 

to me. I was not supposed to tell the kids anything, 
and I didn't. They picked the car out. 

Q. Why did you start at that street way back I 0 
there at the place of the accident? Why di.d you 
start there to look? 

A. The youngsters lived there. I went there to 
get them. 

Q. Yon were not making an inspection of all cars 
there to see which one had broken windows? 

A. No, I didn't. The chief sent down after these 
youngsters and I went and got them. 

Q. They told you where to go? 
A. The chief told me to go. 20 
Q. Directed you where to find the car? 
A. Yes. 

By Mr. Gildea: That's all. 

OWEN GEORGE SANDT, JuNIOR, sworn for plaintiff. 

Direct examination. 

By Mr. Gebhardt: 

Q. Are you the Mr. Sandt who went along with 
Mr. Lilly, at his request, when this interview took 
place with Mr. Duckworth, the defendant? · 

30 
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A. Yes, sir. 
Q. How did you come to go along with him on 

t.ha t occasion? 
A. I got home from work about 7 o'clock. He 

come to the house and asked me to go along with 
him and I said I would. We went up there. . 

Q. Did you go to Nir. Duckworth 's house? 
A. Yes. 
Q. What happened when you got there? 

I (l A. Mr. Lilly rapped on the door, and Mr. Duck-
worth 's daughter, or who she was, a little girl camP, 
and we asked her if Mr. Duckworth was in, and 
she said yes. She called him, and he came out and 
stood the ·re. Mr. Lilly asked, '' Do you kno,v who I 
am?" He said, no. He said, "I am the father of the 
little girl your machine hit up in South Main Stre et," 
and when Nir. Lilly told him that he got red in the 
face, and kind of nervous. He said, '' Go outside and 
I will come out. I don't want you to come in the 

20 house. My wife's nervous and all upset.'' We walk ed 
out to the curb and stood out there, and he come 
out and called us over to the machine. We went 
over and sat in the machine. He asked why we 
picked out his car. Nir. Lilly said, '' Your car was 
identified by the tape on the window'' He said, '' :My 
car's not the only car taped up.'' Mr. Lilly sai d, 
"That's the only car I even seen taped up like th at, 
shaped like a Christmas tree." We sat in the re 
and he was running his hands round the shiftin g 

30 lever and the steering wheel, all nervous, all worke d 
up like, looked to me like --

By Mr. Gildea: That's objected to, as a conclu -
s10n. 

By the Court: Strike out the conclusion, · tha t 
latter part. 

Owen George Sand.t-Direct 73 
By Mr. Gebhardt: 

Q. Tell what he did. 
A. I was sitting in front, with :Mr. Lilly alollg-

side of me. We could not see the tape on tho w111 

dow. He must have had the window down. 

By the Court : 

Q. Was the window open ? Was it down? 
A. It was down. 

Witness : We sat in the car and he told us, "My 
car was not away from the drug sore,'' he said, '' from 

10 

11 :30 A. M. until 11 :30 at night. I was the only 
one there ·, I could not leave,'' and he says, may be his 
daughter had the car, he says there, and he says 
aft erwards, he turned round, she was not home, she 
was to college ; and he said to us, maybe the garage 
man went and got it; he takes it every so often for 20 
oil and grease and to look it over. He went up 
to the garage and he found out the car was not there 
tha t day. He said, after he sat there a while, all 
nervous and fussing around, he said, "Well, did any-
one see this car?" We said, yes, a fellow who knows 
th is car. He said, he must have been going pretty 
fas t then. My car is fully insured, I don't care, he 
said. 

By Mr. · Gildea: I move for a mistrial. 
heard what your Honor said before --

I \ Having )l, 

By the Court: I will make some observations 
now as to the latter part of this conversation in-
volving a remark of Mr. Duckworth 's. It is admis-
sible only with regard • to some suggestion of an 
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admission against interest, if you think it has any 
relation at all to it; but as to the insurance, the ju ry 
will pay no attention at all, because of a ruling of 
our appellate courts to the effect that if the case 
is in any way prejudiced by reason of the defenda nt 
being insured, with the result _tha t the jury may 
not accord the defendant the same right that oth er-
wise th ere might have been if th ere was no insu r-

l O anc_e, ~he result w?uld be that you _would bring ~n 
artificial element into the case, which prevents its 
being tried on its merits, and that is a fatal erro r. 
Our appellate courts have said, and theoreticall y 
held, that the Court can declare a mistrial. Th at 
is the situation, and it rests within the discretio n 
of the trial Court, and I am now warning the ju ry 
to eliminate from their minds entirely the questio n 
of whether there was any insurance by Mr. Duck -
worth or not. It happens to have been brought out 

20 incide~tally, merely in the · conversation of thes e 
two witnesses. 

Cross-examination. 

By Mr. Gildea: 

Q. I understood you to say that Mr. Lilly said 
to Mr. Duckworth, I am the father of the little girl 
your machine hit. Is that right 1 

A. Yes. 
Q. In other words, Mr. Lilly accused Mr. Duck-

worth of having killed his daughter, didn't he T 
A. That's what I heard. I don't know. I am 

just telling you what he said up there at the house. 
Q. That's exactly what he said 1 
A. That's what he said. What I told you. 
Q. How long have you known Mr. Lilly? 
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A. I have known him the last eight years. 
Q. Where do you live 1 
A. Purcell Street, Phillipsburg. 

75 

Q. How did he happen to ask you to go with him 
that night 1 

A. He's my wife's uncle, and he asked me to go 
along with him. 

Q. Mr. Lilly is your wife's uncle1 
A. Yes. l!l 
Q. Mr. Duckworth did say, didn't he, in your · · 

pre sence that evening, that his car had been stand-
ing in front of his store from early in the day to 
lat e at night, locked 1 

A. Yes. 
Q. You heard him say that 1 
A. Yes. 
Q. He said h e had the only key in his pocket 1 
A. Yes. 
Q. He said the reason he didn't want to go into 20 the house was that his wife was nervous and he 

didn't want her to know anything about it1 
A. That's what I took it for. 

By the Court : 

Q. He said that, didn't he 1 

A. rl'hat 's what he said. 

(Mid-day recess.) 
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JuLrus VARGO, sworn- for plaintiff. 

Direct examination. 

By the Court: 

Q. What is your nationality! 
A. Hungarian. 

By Mr. Gebhardt: 

Q. If yo~1 do not understand the questions, say 
so~ and I w:ll asl~ them over again. Did you se2 any-
tlnng of thrn accident that happened that day t 

A. No, sir. 
Q. You did not, but you got there pretty s0011 

afterwards 1 
A. Yes, sir. 
Q. How soon afterwards, do you know 1 
A. When I come out of the store a fellow ha d 

the child in his arms. ' 
Q. Did you see the car that hit the child at all ~ 
A. No, sir. · 
Q. Did you take the girl to the hospital 1 
A. Yes, sir. 
Q. Is that all you know about it then 1 
A. Yes, sir. 

Cross -examination. 

By Mr. Gildea : No questions. 

Albert M. Reading-Direct-Cross 

ALBERT l\L READING, sworn for plaintiff. 

Direct examination. 

By l\!Jr. Gebhardt: 

Q. Are you employed in my office 1 
A. Yes. 
Q. In what capacity1 
A. Clerk. 
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Q. Pursuant to my instructions, did you go to 
the City Hall down in Phillipsburg and endeavor 
to locate the police docket containing the report 
of this accident 1 

A. Yes, sir. 
Q. How many times did you go there for that 

purpose1 
A. I would say four or five times. 
Q. Were you able to locate it or not 1 
A. No, sir. 
Q. Did you n1ake your best efforts to locate it? 
A. Yes. 

By :Mr. Gebhardt: That's all. 

Cross -examination. 

By Mr. Gildea : 

10 

20 

Q. Did you find any record there concerning this 30 
accident 1 

A. No record at all. 
Q. No record whatsoever 1 
A. I was not able to locate the blotter for that 

month, 
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Q. The volume? 

By the Court: The police blotter. 

By l\fr. Gildea: 

Q. When did you go there? 
A. It was last fall some time I went there tho 

~rst time. I can't say the day, and then I stopp ed 
I() 1n several times since then. 

Q. Didn't they have any report there othl~r th an 
th~ blotter with regard to this accident? 

A. They were unable to locate the blotter. T 
asked them several · times. 

Q. Did they have any other report or any record 
aside from the blotter ? 

A. There was no record at the Police Departm ent 
at all. 

Q. Anything aside from the blotter 1 
ZO A. Nothing at all. 

Q. Did you ever see the record there? 
A. I wanted to see the record for the month of 

December. 
Q. 1925? 
A. Yes. They were unable to show me any rec-

ord or police blotter for the month of Decemb er 
1925. ' 

Q. At any previous time had you seen the recor d 
there? 

30 A. I saw other records, but not of this accident . 
Q. I mean at any previous time did you see ther e 

any records concerning this accident? 
A. No, sir. 

Albert M. Reading-Re-direct-Re-cross 79 

By the Court: 

Q. I understand you found no reference what-
ever to this accident f 

A. No. 
Q. No record at all? 
A. No. 
Q. At any time you have never _ seen any records 

there concerning this accident? · 
A. No. 

Re-direct. 

By :Mr. Gebhardt: 

Q. Were you at any time able to locate the police 
records for the month of December, 1925? 

A. No time at all. 

Re-cross. 

By 11r. Gildea: . 

Q. Anybody assist you 111 making the search '~ 
A. Yes. 
Q. Who? 
A. Fishe ·r, the Commissioner of Police. 
Q. Was he the man who had charge of the blot-

ter 1 

10 

20 

A. He was not commissioner at that tin1e, in 30 
1925, he's now commissioner. 

Q. And he's the man who has charge of the blot-
ter at this time ? 

A. He was unable to locate the blotter for 1925, 
the month of December. 

By :JYir. Gebhardt: Plaintiff rests. 



80 James A. McDevitt-Di1·ect 

JAMES A. NicDEvITT, sworn for defendant. 

Direct examination. 

By Mr. Gildea : 

Q. Where do you live 'f 
A. 835 South ~Iain Street. 

I () Q. Phillips burg 1 
A. Phillipsburg. 
Q. Do you recall the accident that happened some 

time about 5 :30 on December 9, 1925, at or near 
the corner of Main Street and Niill Street in Ph il-
lipsburg 1 

A. Yes, sir. 
Q. Where were you going 1 Where were you at 

that time! 
A. I was going home from work. 

20 Q. Were you walking 1 
A. Yes. 
Q. In which street were you walking ·1 
A. South lYiain Street. 
Q. In which direction 1 
A. Towards Alpha. 
Q. That would be generally 111 an easterly di-

rection 1 
A. Yes. 
Q. On which side of the street were you walkin g, 

30 north side or south side 1 
A. I was on the opposite side to what the acci-

dent was. 
Q. You were on the left-hand side going toward s 

Alpha 1 
A. Left-hand side towards Alpha. 
Q. Did you see the automobile strike thi s littl e 

girl 1 
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A. No. 
Q. What did you hear or see 1 
A. I saw this car coming down ~1: ain Street at 

a high rate of speed. 
Q. In which direction 1 
A. Going towards Alpha. I looked at the car, 

and saw it was a roadster. It had side curtains 
on it , and then I heard like a machine going over 
a hard hill. I kept on walking, and then I heard 
a lit tle girl holler, look at it. I looked across the 10 
stree t and saw this form lying in the street. I 
walked over. I saw a little girl lying under Mr. 
Varg o's car, and I got down and got her out from 
under the car. I didn't see anv other automobiles 

,I 

going up and down, and there was a crowd stand-
jng all around there, all around Mr. Vargo 's car. 

Q. Did you see the license tags on the roadster 
you saw go by there 1 

A. They were Pennsylvania tags on the left rear 
mudguard. 20 

Q. Any other automobile pass east just before 
that1 
. A. No. 

Q. Was there any other cars passing east just 
afte r that 7 

A. No. 
Q. About how many steps did you take between 

the time this roadster passed you and you heard 
the little girl make some e,xclama.tion 1 

A. I walked from about here to the jury. 30 
Q. You immediately went across the street 1 
A. Yes. 
Q. You saw no othe ·r automobiles pass east or 

west 1 

By ~1r. Gebhardt: Very leading. 
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By 1\fr. Gildea: 

Q. You know :Mr. Lilly 1 
A. Yes, sir. 

Cross-examination. 

By Mr. Gebhardt: 

Q. You didn't see the accident 1 
A. No, sir. 
Q. How long a time after the accident occurred 

did you know that it had occurred 1 
A. I didn't know it had occurred until I heard 

the little girl holler, the one that was here this morn-
ing. . . 

Q. You didn't know anything had happened until 
then1 

A. No. 
20 (~. You didn't know that a Pennsylvania car hit 

the child 1 
A. I didn't know what car hit it. This car had 

a Pennsylvania license. ·, 
Q. You don't swear that a Pennsylvania car did 

hit the child 1 
A. No, sir. 
Q. You don't know anything about it1 
A. No, sir. 
Q. You stated it had ; a Pennsylvania license 1 
A. On the left rear mudguard. 
Q. Did you come that way yesterday1 
A. What do you meant 
Q. The same way you were going that night T 
A. Did I come the same way yesterday 1 
Q. Yes, yesterday 1 
A. Yes. 

James A. McDevitt-Cross 

Q. You -did1 
A. Yes. 
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Q. Did you see any cars in that . neighborhood 
yesterday, going up that way 1 

A. Yes, · I did. . . 
Q. Tell us what license plates they had on 1 
A I didn't take · notice of them. 
Q. Why did you happen to notice this one 1 
A. Because it was going so fast. 
Q. You didn't know anything had occurred that I ( l 

night 1 
A. No. 
Q. How did you come to notice this particulnr cnr 

with the Pennsylvania license on °? 
A. Because I took notice it was going so fast. 
Q. Was that the reason 1 
A. Yes. 
Q. That was the only car you saw going fast on 

that street 1 
A. Yes. 
Q. ExActty. You say now that you remember it 

had Pennsylvania license on 1 
A. Pennsylvania license tags. 
Q. What color was it? 
A. I could not tell you the color now, but I did 

know at the time. 
Q. Why can't you tell 1 
A. I forget, it has been so long. 

20 

Q: It was called to your attention at the time, 
wasn't it 1 You knew shortly after that you were 30 
going to be called upon to testify, didn't you 1 

A. Yes. 
·Q. You didn't keep in mind the color of the li-

cense 1 
A. No, I didn't. 
Q. How far away from ·where the accid ent oc-
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curred was this Pennsylvania car at the time you 
saw that it had a Pennsylvania license~ 

A. When it went right by me. 
Q. How? 
A. When it went by me, and I was about from 

here to where that table there. 
Q. It passed alongside of you f 
A. On the South side of the street. 
Q. On the right-hand side towards Alp}1a. You 

10 ask us to believe this car, about which you knew 
nothing, and which you have never seen before, 
you remember that particular car without anyt hing 
calling your attention to it -- · 

By Mr. Gildea: That's not fair. 

By Mr. Gebhardt (continuing): And it had a 
Pennsylvania license? 

20 By :Mr. Gildea: I don't think that's fair, be-
cause the witness what called his attention to it 
was the speed it was going. 

By Mr. Gebhardt: 

Q. Is that correct? 
A. The reason why I thought it was that car, 

I didn't see no other car going that way. 
Q. That's a very busy street, isn't it? 

~0 A. Yes. 
Q. South Main Street f 
A. Yes. 
Q. The main street of the town of Phillipsbu rg, 

a place of about 25,000 inhabitants? · 
A. I don't know how many inhabitants. 
-Q. About that, isn't it, quite a large town 7 
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A. Yes. 
Q. Thousands of cars on the streets every day. 

When were you first asked by anybody about this 
partic ular car having passed there at that time? 

A. Two days afterwards. I think I gave Mr. 
Hauser a statement. 

Q. Who is het 
. A. He was commissioner at Phillit:)Sburg at that 

bme . . · 
Q. Do you know how he came to ask you? I 0 
A. I talked about it, I guess. 
Q. Do you know how he came to ask you about 

what the license plate on that car was? 
A. I don't understand what you mean. 

By the Court : 

Q. What did he ask you f What did Hausor ask 
you? 

A. Asked me where I was coming from, what I 20 
was do~ng there, where I was go~ng. I told him I 
was g_01ng home from work. 

Q. Did he ask you what you saw? 
A. He asked me what I saw and I said I saw this 

car. 
Q. You picked up this child? 
A. I picked up the child. 

By Mr. Gebhardt: 

Q 
10 

. . You swear positively there was no other car 
In that neighborhood at the time of this accident? 

A . Not since that one went by me 1intil I picked 
the child up. . 

Q. You swear that positively1 
A. Yes. 
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Q. That's a busy street ? 
A. Yes. 
Q. South Main Street in Phillipsburg? 
A. Yes. 
Q. No other car · went by during that whole period 

of time1 
A. I should say that was only about half a rni.nute . 
Q. You got th e girl from under the car, didn't 

you1 
10 A. Yes. 

Q. Any other car go by after that? 
A. I stood there waiting for one to come either 

way so I could stop them. 
Q. Did you stop them? 
A. No. 
Q. How long were you there? 
A. I should say a.bout a minute and a half or two 

minutes. 
Q. Before you got this man to come and take the 

20 child over 1 
A. Yes. . 
Q. Do you know what a minute and a half to two 

minutes is 1 Ever held a watch to see how long that 
was1 · 

A. I never done that, no. 
Q. Whom did you finally get to take the child to 

the hospital 1 
A. Mr. Vargo. 
Q. Do you know the number of the license! .. 

30 A. No, I didn't get the number. 
Q. Was it an open car or closed? 
A. Roadster with side curtains. 
Q. Roadster. What do you mean by _roadster ¥ 
A. A two-passenger car. 
Q. Two passengers. Did you notice all that ? 
A. I noticed it was a roadster with side curtai ns 

on. 
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Q. You noticed all that ? 
A. Yes. 
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Q. Did you say the car that passed you was a 
Buick car, too? 

A. I imagine it was a Buick, I don't know what 
make of car, but it was a roadster. 

Q. I t was a roadster? 
A. Yes. 
Q. You did tell my son, did you not, it was a 

Buick1 I 0 
A. I told him I thought it was a Buick. 
Q. Were you in the office of Prosecutor Smith 

of thi s county subsequently to the night of th0 acci-
dent 1 

A. Yes, sir. 
Q. And you made a statement as to what you 

knew about this accident. 
A. Yes. 
Q. It was in his hands, was it~ 
A. Yes, I think he Iias it. 20 
Q. Didn't you - state in that conversatiou with 

him that you didn't know whether it was an open 
car? 

A. No, sir. 
Q. Or whether it was a closed car ? 
A. No, sir. I didn't state any such thing. 
Q. Or whether it was a New Jersey license or 

a Pennsylvania license 7 
A. A Pennsylvania license was what I saw. 
Q. Did you say you didn't know in that conver- 30 

sation whether it was a Pennsylvania license or a 
New Jersey . license 1 

A. No, sir. 
Q. Sure about that 1 
A. I am sure I told him it was Pennsylvania. 
Q. It was going at a high rate of speed 1 
A. Yes. 
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Q. Do you know what a high rate of speed is iu 
an automobile with regard to the number of miles 
it may be going? 

A. I would say 35 to 40 miles an hour was a higl1 
rate of speed. 

Q. It was 5 :30 in the evening? 
A. Between 5 :15 and 5 :30. 
Q. You do say that South J'viain Street is the 

busiest street in the City of Phillipsburg, or town 
IO of Phillipsburg? 

A. Yes, for passing automobiles. 
Q. As far as you know, you don't know whether 

this car, or some other car, hit this child? · 
A. No, sir. 
Q. All you know is that you saw shortly before 

you learned that the child had been hit by hea ring 
these youngsters say something about it, that a car 
of that character had passed along there? · 

A. Yes, this roadster went down by there at an 
20 awful rate of speed. 

Q. All you know is that the roadster, running at 
a high rate of speed, passed there some little time 
before you knew the child had been hurt? 

A. Yes. 

By the Court: 

Q. How long before was it this car passed at a 
high rate of speed before you heard the child 's 

30 voice? 
A. The car passed me, and I walked maybe fro m 

here to that table, down South Main Street. Then 
I heard this girl holler, she says, oh, look at it. 

Q. You looked over and saw the child! 
A. I saw the child lying under the machine. 
Q. You went over and picked her up 1 
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A. I picked her np. 

By Mr. Gebhardt: 

8J 

Q. How long before that the child was hit, you 
don 't know? 

A. I don't know that, no. 

Re-direct. 

By Mr. Gildea: 

Q. Did any other automobile pass east of west 
in Main Street between the time this roadster which 
you described passed, and the time that you heard 
the little girl say, oh, look at it? 

A. No. 
Q. Did any pass either ea.st or we·st just prior 

to that? 
A. I was not paying any attention to that. '7() 
Q. Did any automobile pass east between the 

time that you picked the child up and Mr. Vargo 
came and took her to the hospital? 

A. No, if they did I would have stopped them, no 
matt er where they were going. · 

Q. You came here in response to a subpoena? . 
A. Yes. 
Q. You never talked to Mr. Duckworth about this 

case? 
A. No, sir. 30 
Q. You were questioned right after the accident 

b_y :Mr. Hauser. when he was making his investiga-
tion for the Police Department of Phillipsburg! 

A. Yes. 
Q. And Mr. Smith? 
A. Yes. 
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Q. Mr. Smith, the Prosecutor 1 
A. Yes. 
Q. You told them the same story you have told 

here! · 
A. Yes. 

By _Mr. Gild ea: That's all. 

Re-cross. 

By 1\/I:r. Gebhardt: 

Q. You do say before you saw this car pass with 
the Pennsylvania license, you don't kno:w wheth er 
immediately befor e that there had passed any othe r 
car there! 

A. I didn 1t take any attention. I would not ha ve 

20 paid any attention to this if it .had not been going 
so fast. 

IT. MARION DucKwORTH, defendant, sworn. 
\ 

Direct examination. 

By Mr. Gildea: 

Q. You are the defendant in this suit 1 
A. I am. 
Q. Where do you live, Mr. Duckworth 1 
A. 40 Washington Street. 
Q. Phillipsburg, New Jersey 1 
A. Yes. 
Q. You have a drug store in Phillipsburg, haven't 

yout 

F. Marion Duckworth-Direct 91 
A. Yes. 
Q. How long have you lived in Phillipsburg1 
A. I have lived in Phillipsburg about 55 years. 
Q. How long have you been in business there 1 
A. I have been in the store about 40 years, as a 

boy, from clerk to proprietor. _ 
Q. You did in 1925 own a Buick coupe automo-

bile 1 
A. Yes. 
Q. Bearing the license number which has been 

mentioned here in the interrogatories 'today1 
A. Yes. 
Q. On the 9th of December, 1925, was there any-

thing the matter with the glass in the left-hand door 
of your car1 

A. Yes. 
Q. What was the matter with it t 
A. The glass was broken. 

I( l 

Q. How had it been fixed 1 Did you have it fixed L( 1 in any way7 
A. It was bound with brown tape paper about 

an inch wide, brown, pasted together until I could 
get a new one. 

Q. How many strips of paper 1were on there 1 
A. Probably 12 or 15. I would not say just how 

many did run up the glass. _ 
Q. All running in the same direction or across 

each other 1 How did they run 1 
A. A few ran down the glass but most of them JO 

ran across the glass. 

By the Court: 

Q. Did they assume any form at all 1 You heard 
these children refer to it as a Christmas tree for-
mation 1 
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A. The glass vvas cracked up to a point and some 
,vay across. 

By Mr. Gildea : 

Q. Where was that automobile, if you know , on 
December 9, 1925, between 5 and 6 o'clock in the 
afternoon 1 

_. A. It was parked in front of the store on the op~ 
1 I) posite side of the street, in front of the barb er's 

shop, Holden 1s barber shop. 
Q. On Main Street 1 
A. Yes. 
Q. In Phillipsburg1 
A. Yes. · 
Q. What time did you leave it there that day 1 
A. Between 12 and 12 :30 at noon. 
Q. Was it there all the afternoon 1 

ztr A._ It was there aff afternoon until after eleven 
at night. 

30 

Q. Constantly during that time 1 
A. Yes. 
Q. Was it locked 1 
A. Yes. 

· Q. Where was the key 1 
. A. I had the key in my pocket. 

Q. How many keys do you have to your automo -
bile 1 

A. I have only one that locks the dashboard, and 
on that key ring I had the key to the reg-ister 
drawer, and the key to the alcohol cupboard and 
the key to the garage. That's why I know I ha d 
the keys because I used these keys several time s 
during the day in the store. 

Q. Were you in your store constantly from the 
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time you left the automobile across the street until 
you got in it at night 1 · 

A. Yes. 

By 1'.{r. Gebhardt: Very leading. 

By Mr. Gildea: 

Q. How many clerks did you have in your store 
at that time 1 I I l 

A. I had a porter, two men, and a lady, besides 
myself. 

Q. What day of the week was December 9, 1925 7 
A. That was Wednesday. 
Q. Did any of your clerks have that afternoon 

ofH 
A. :lYiy head clerk is off all day Wednesday. My 

presc ription man is off Wednesday afternoon and 
evening. 

Q. Would that have anything to do with your re- 20 
maining there the whole time you were there on this 
day7 

A. Mrs. Lott, my clerk, leaves the store at 5 ' 
o'clock. This evening we were quite busy and she 
didn't get away until 5 or 10 after 5. She comes 
back at 6 o'clock . 

Q. Did she come back at 6 o'clock that day1 
A. About 6 o 'clock. 
Q. When you work your store that way, how do 

you get your supper 0? 30 
A. I had my supper brought down to me for sev-

era l weeks on account of being short -handed on 
Wednesdays only. 

Q. Who brought it down 1 
A. My wife. 
Q. Did she bring it down that day "? 
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A. Yes, sir. 
Q. Did you hear of the accident to the Lilly child 

any time about the 9th of December f · 
A. No, I read it in the paper. rrhat 's the first 

I knew of it. 
Q. When, that day, or the next. day ? 
A. Next day. 
_ Q. pid you hear or was there anything that 

IO caused you to think that anybody believed it was 
your _ car that struck the girl ? 

A. First I heard of it was perhaps a week or a 
little later afterwards. Then my clerk told me there 
was a report that it had been my car that had str uck 
the child. He rather ridiculed the idea from the 
fact that he knew I could not have been awav f rom 
the store at the time. " 

Q. Because he was not there 1 
A. Yes. 

20 Q. Did Y?U receive a ca.11_ from Mr: Lilly at your 
home any time after the accident to lus daughter ? 

A. Yes. 
Q. It has been said by Nir. Lilly that when he 

spoke to you about the subject you became agita ted 
and nervous. Did you become nervous when Mr. 
Lilly spoke to you about it? 

A. No. 11y daughter answered the knock. I 
went to the door. He told me, asked me if I knew 
who was it. He said, '' I am Mr. Lillv. '' I said ' ' Al-. ' 
right, as soon as I am through my supper, I will 

30 step out." I said, "Step in the car, I will be out ," 
and I finished my supper and went out. 

Q. What were the names of the clerks who were 
working in your store at the time, if you recall 1 

A. Howard Applegate was my head clerk. 
Q. Is he still with you 7 
A. No. 
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Q. He does not work for YOU any more t 
A. No. . . 
Q. Is he here today 1 
A. Yes. 
Q. Who else? 
A. Frank Hoyt was the next man. 
Q. They were both off this afternoon 1 
A. Yes. 

95 

Q. Were you, or was your automobile, at or near 
the intersection of Mill Street and South 1f a i u I () 
Street , in Phillipsburg, at or about, or any time 
between 5 and 6 o'clock, on Dcc'ember 9, 1925? 

A. No. · 
Q. You say no ? 
A. No. 

Cross-examination. 

By :Mr. Gebhardt: 
20 

Q. You say that car was parked in front of your 
store , or near your store, from 12 to 12 :30 until 
what time ? . · 

A. It was until after 11 at night, right across 
the street. 

Q. In the meantime you had not been in the car ? 
A. No, sir. 
Q. You didn't go down to the Second National 

Ban k with it that afteri1oon 1 
A. No. . ~O 

. Q. Did you go to the Second National Bank any 
time that day with that car 1 

A . No. 
Q. You say that nobod y could possibly have used 

tha t car but yourself ? 
A. I don't see how they could if the car was 

locked. 
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Q. Do you say that nobody else could have used 
. t "l 1 . 

A. I don't see how they could. It was oppo site 
the store. I would surely have seen it if it had been 
moved away. 

Q. I am asking because you had the key, the only 
key that there was to that car, in your pocket. How 
did that car get down there that day 1 

A. I drove it down myself. 
I( I Q. Was this car around to the Second Natio nal 

Bank any time that day1 
A. I don't say that I could remember. I go up 

to the Second National Bank when I go to the store 
in the morning. 

Q. Was it around there standing still for any 
time during that day1 

A. Not that I remember. 
Q. If it were, would you remember it 0? 
A. I-!ardly, unless there was some occasio n. 

20 rrhat's my bank, that's where I do my banking, but 
I have no recollection of going to the Second Na-
tional Bank on the W_ednesday morning. 

Q. Do you say you were not there 7 
A. I have no recollection of being there. 
Q. Do you say you were not there'? 
A. No, I don't say I was not there. 
Q. Could your wife take that car out 1 
A. My wife doesn't drive. 
Q. What1 

~H) A. She doesn't drive. 
Q. Gould any member of your family1 
A. 11y daughter drives. 
Q. Do you know she didn't drive that car tha t 

afternoon 1 
A. I do. 
Q. How do you know it 1 
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A. She was out -0f town. She was in Poughkeep-
sie. 

Q. In college at the girls' college 1 
A. Yes. 
Q. Any of your employees drive it beside your-

self 1 
A. No. 
Q. Do you remember where you were, where this 

car was, one week later than the 9th December, 
19251 1(1 

A. One week later 1 
Q. Yes, you don't, do you 0? Or any other 7 
A. One week later. I think it was up in the coun-

try. I went deer hunting that fall. I think deer 
season opens on the 15th. If I remember right, I 
drove the car up there. 

Q. A week after that do you remember where 
itw as 1 · 

A. The week after that it ,vas in Phillipsburg. 
Q. ,¥hat part of Phillipsburg was it in that day1 20 
A. In the neighborhood of the store. 
Q. Do you know where it was two weeks after 

the accident, whether it was on :Mill Street and 
South :.Main Street any time in the evening, around 
5:301 You have no recollection o.f it at all, have 
you"? 

A. No, it was not in that section. The last time 
the car was in that section was on Thanksgiving 
Day , or around Thanksgiving Day. My daughter 
was home on two or three days' vacation. 't) 

Q. That same year 1 
A. Yes. 
Q. You ask us to believe that very Thanksgiving 

Day , which was the latter part of November, this 
car had not been in the neighborhood of South Main 
Stre et and :Mill Street at any time on any of those 
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days between the 9th of December and rrhan ksgiv-
ing Day, or don't you recall anything about it ? 

A. I have no recollection of the car having been 
· there. 

Q. That's what I thought, Mr. Duckworth, but 
it may have been there lots of times since? · 

A. The car was down there during the summer 
vacation, quite often, yes, my daughter has some 
friends there that she visits. 

I() Q. You could not tell where the car was a week 
or two weeks or three weeks or more weeks after 
the accident, on the same day of the week, could 
you~ 

A. That would be a very hard thing for any 
driver to remember. 

Q. That's just what I am trying to bring out. 
The first inkling or intimation that you . had .that 
anybody thought your car had any connectim t with 
this accident at all was a week : after it occur red, 

20 isn't that so 1 1 
' 

A. I didn't hear of it that soon, I don't thin k. 
Q. Was it later than that 1 
A. It was between, I think, one and two weeks, 

Mr. Applegate spoke to me, told me· about it. 
Q. That was the first you heard of it t 
A.· No, I read it in the paper. 
Q. You didn't hear you were blamed for it until 

between one and two weeks after f 
A. Yes, about that. 

30 Q. Go back to the 8th, where was that car the 
day before the accident? 

A. The car was no doubt parked near the store. 
Q. I don't want any doubts. 
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By the Court: 

Q. Give your best recollection. 
A. I usually park my car in front of the store 

when there's a space. 

By Mr. Gebhardt: 

Q. You don't know what you used it for, or where 
it was on the 8th. The truth is you don't know? I() 

A. It's impossible for me to tell. No living per-
son could do that. 

Q. You don't know where the car was on the 
10th? 

A. No. 
. Q. Yet you do remember on the 9th, just vvhcr o 
it was all day long, although your connection with 
it in any way, with this accide1it, didn't become 
known to you until a week to two weeks after the 
accident occurred? 20 

A. I remember where I parked that day on ac-
count of it being Wednesday. When I work 
Wednes day afternoons and Wednesday evenings I 
don't go home to meals, I always stop at the store. 

Q. You remember every Wednesday thereafter, 
where the car had been all day? 

A. Not every Wednesday, but this one I can re-
call. 

Q. You didn't know anything about your being 
accused of being responsible until ten days after 30 
the accident? 

A. I can remember that very well. 
Q. You can? 
A. Yes. 
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By the Court: 

Q. How was it fixed in your memory ? 
A . The car being parked over there ? 
Q. Yes, from 11 to 11 :30 at night? 
A. That's the time I come into the store 12 :30. 
Q. What is it fixes it in your memory as to the 

9th December, 1925 ? 
A. Fix es it in my mind that the car was parked 

10 over th er e. One thing was my porter usuall y turns 
the light s on at th at time. We were forced to have 
th e traffi c light on, he turned the traffic ligh ts on 
that '-lv edn esda y immediately after 5 o'clo ck. It 
got dark earl y that Wednesday, it was such a cloudy 
day. 

Q. What els e, anything, fixes it in your mind f 
A. No, but th e man across the street, the barber, 

ha s an automobil e that he sometimes parks in front 
of my stor e. I kiddingly toid him, '' You are in terfer-

20 ing with my business. I wish you would park this 
automobile where there is no business house. n This 
Wedn esday I parked my car over there, and he 
told my clerk that I was objecting to his par king 
hi s car in front of my store, but that I was pu tting 
my car ove r th er e. That's how I remember placing 
my car over th ere. 

By lYir. Gebhardt: 

30 Q. Tho se ar e the only two things that enabl e yon 
to fix in your mind as to this particular W ednes-
da y? 

A. Yes . 
Q. An y oth er da ys in December, o,r Nov ember, 

or October, or on January or F 'ebruary, you can 
tell ,vhere th e car wa s, or where you were, or any-
thin g about it ? 
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A. I think I know where I was, but I could noL 

say exactly where my car wa s park ed. 
Q. Not for any of those periods of time ? 
A. A man in business ha s a good man y things 911 

his mind, and he can't charg e hi s memor y with those 
things. 

Q. You could not tell ? 
A. This one thing reminds . me. 
Q. ·Tha t is all there is to it ? 
A. Yes . l(l 
Q. At that time you kn ew nothing a bout this ac-

cident at all, didn 'f know until ten days aft er ? 
A. No. . 

By the Court : 

Q. Did you give anyone your consent to u se that 
car about 5 or 6 on the afternoon of December 9, 
1925? 

A. No. 20 
Q. Did you, yourself, drive that car down South 

Main Street on the day of this accid ent ? 
A. No. 
Q. At the time of this accident ? 
A. No. I have never allowed anyone to dri ve 

that car outside of my famil y . lYiy daught er, that's 
the only person who ever drove my car out sid e of 
the ga rage man. When I first heard this thing, I 
thought perhaps the garage man, he gets the car 
every 500 miles, its practically a new car, to be 30 
looked over, and to · change the oil, he had had the 
car, but when I went down that way I ask ed them 
and they looked it up and said, no, your car was 
not here at that time. They are th e only people 
who would drive the car outside of the family. 

Q. Outside of yourself and your daughter ? 
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A. Yes. 
Q. Was she 111 Poughkeepsie that day? 
A. Yes. 

By 1fr. Gebhardt: 

Q. After you heard your name mentioned in con-
nection with this accid~nt, you went to the ga rage 
to find out whether they had taken your car on that 

I U afternoon to drain out the- oil, is that right t 
A. Yes. 
Q. You told us just a- few mintttes ago you knew 

that nobody could have taken it because the key was 
in your pocket, and there was no other key to it 1 

A. They could not have had it that afternoon . 
Q. If that is so, why didn't you know that with out 

going down to the garage to inquire about it 1 
A. You would do it naturally. 

20 By the Court : 

Q. Why did you have any doubt at all? -
A. I had no doubts. 
Q. Why did you inquire at the garage? 
A. I thought such a thing might possibly have 

been --
Q. How could it occur if you had the key in your 

pocket? 
A. I am sure it could not have occurred. 

30 Q. Yet you didn't know whether it had occur red 
or not until you went down to the garage and found 
out? 

A . Not for that alone. I did it to satisfy mys elf. 
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By Mr. Gebhardt: 

· Q. At previous times when the oil was taken care 
of how did they get possession of it ? 

A. I usually drove it up to the garage. 
Q. Didn't any of the men come down and get it 7 
A. I used to take it down, and they would bring 

it down when it was finished. 
Q. You knew it had not been done that afternoon, 

didn't you ? I () 
A. Yes. 
Q. Exactly. Still you went down to the garage 

to find out whether it had been done there or not 0? 
A. As a matter of form. 
Q. When the key was in your pocket? 
A. Yes. · 
Q. You knew they could not get it without get- . 

tirig the key! 
A. Sure. 

Re-direct. 

By 'Mr. Gildea: 

Q. Didn't you go down to the garage for the pur-
pose of reassuring yourself and corroboratin g your 
own rec ollection? 

A. Yes. 

By Mr. Gebhardt: I object to that as leading. 

By the Court: Yes, very leading. 

Wit ness: I wanted to make sure. 

20 

30 
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By the Court: 

Q. When did you go to the garage to verify the 
fact that your car had not been out that afternoo n°? 

A. I don't remember the date. 
Q. How long after this accident 1 
A. It was probably two or three weeks. 
Q. Two or three weeks 1 
A. Yes. 

By the Court: Now you have the facts you want 
as to the time when he went. 

By :Mr. Gildea: 

Q. When it ·was called to your attention that some-
body had an idea that it was your car that ,vas in-
volved in this 11nfortunate accident, did you, or did 
you not, at that time, when was, as I understa nd 

20 it, about two ·weeks after the accident, cause 
your mind to go back to the 9th day of De-
cember, and determine, in your mind, where you 
had been and where the car had been at that time1 

By Mr. Gebhardt: Objected to as still leadin g. 

By the Court: It is leading. It has that ten-
dency. 

30. By Mr. Gildea: 

Q. When did you first, :Mr. Duckworth, in your 
mind, undertake to recollect where your car was on 
the 9th of December, 1925, between five and six 
o'clock in the afternoon 1 

A. The following day Mr. Hogan came over, and 
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I think he talked to :Mr. Applegate about this park-
ing business, and he says, he's hollering about my 
parking my car in front of his store, and now he's 
parking his car in front of my shop. 

Q. After that, did you at any other date after 
that, run over in your mind where your car was on 
the 9th of December, 1925, and if so, what caused 
youtodo it1 

A. When I first heard of this thing, of course, I 
referred back to where my car was parked, and knew IO 
that, through the argument I had had, just where 
it was that afternoon and that evening. 

Q. Is it true that all Wednesday afternoon, when 
your daughter is not in Phillipsburg, and you are 
engaged in working in your store, is it true your 
automobile is, ordinarily, in one of two places, either 
across the street, or somewhere near your store, or 
at the garage being oiled 1 

By Mr. Gebhardt: Objected to. The question is 20 
not what is ordinarily done. 

By the Court: That's not proper, relying on 
proof of custom to prove a specific situation. Each 
one case depends on its own particular circum-
stances . 

By Mr. Gildea: No further questions. 

Re-cross. 
By Mr. Gebhardt: 

Q. Did I understand you to say, Mr. Duckworth, 
that the day after the accident you had a talk with 
somebody with respect to the parking of cars around 
your place and a barber shop, is that the next day 
after the accident 7 

30 
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A. This talk was several days before. I told this 
gentleman I didn't like him parking his car in fro nt 
of my store. 

Q. Yes. I understood you to say you referred .to 
that matter because of this accident? 

. A. No. 

. Q. I am asking you? 
A. I know what I said, too. 
Q. I am asking you whether you did say that. 

l·O, That's my recollection, the connection between this 
parking business and this accident? 

By the Court : No, he said not. 

By Mr. Gebhardt: 

Q. You said something about the day after this 
accident, the day after the accident you heard of it 
through the newspaper. What connection did that 

20 _ have with this parking business between you and 
the barber? 

A. No connection with the argument we had about 
parking, but it called to my mind -where my car was 
during that afternoon. 

Q. This accident did? 
A. When I heard of this accident, this called to 

my mind where my car was parked, after he spoke 
of my car being in front of his shop. 

Q. You, having no connection with this acciden t, 
;r , how did the accident cause you to recollect that it 

was the day of this accident this parking troubl e 
occurred, if you had nothing to do with it? 

A. The accident didn't recall this to me. 
Q. What occasion did? 
A. The gentleman speaking to me about it. 
Q. About parking in front of his place? Wha t 

had the accident . to do with it? 
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A. That had nothing to do with it. 
Q. You heard of the accident the next day? 
A. I read it in the paper. _ I didn't hear I waR 

connected with it the next day. 
Q. We are talking about the next day. ·You sai<l 

that this parking of car business ca.used you to 
refer back to where your car was parked that day? 

A. Yes. 
Q. You say this accident caused that? 
A. No. 

By Mr. Gebhardt: I am willing to submit it to 
the stenographer. He has it all down. 

By the Court: Of course, the stenographer can't 
read all his testimony, and in the last analysis the 
recollection of the jury must prevail. 

CATHERINE LoTT, sworn for defendant. 

Dire ct examination. 

By Mr. Gildea : 

Q. You live in Phillipsburg? 
A. Yes, sir. 
Q. Are you employed in Mr. Duckworth 's drug 

store? · 30 
A. Yes. 
Q. Were you employed there in the month of De-

cember, 1925? 
A. Yes. 
Q. Do you recall what day of the week Decem-

ber ninth was? 
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A. A Wednesday. 
Q. When did you learn that Mr. Lilly's daught er 

had been injured? 
A. I read it in the paper. 
Q. When? 
A. I suppose the same day it happened. I usuall y 

read the newspaper when I go home from the store. 
Q. If it happened between 5 and 6 in the evenin g, 

would there be any Phillipsburg paper that would 
10 print it? 

A. Not that night. 
Q. Were you working on that day? 
A. Yes, sir. 
(J. Who else worked in the store that afternoo n 

from 12 o'clock on? 
A. Nobody but Mr. Duckworth and myself and 

Mr. Gishel, the porter. 
Q. What kind of work did Mr. Gishel do? 
A. Just cleaned and swept and different thin gs 

20 like that. 
Q. No other clerk around but you and Mr. Duck-

worth that afternoon? 
A. No, sir. 
Q. Who would put up prescriptions, then, durin g 

that time? 
A. Mr. Duckworth. 
Q. Can you put up prescriptions ? 
A. No, sir. 
Q. Was he there on the afternoon of that day 1 

3'0 A. Yes, sir. 
Q. On the 9th of December, 19251 
A. He was there that day. 
Q. What time did you go out to supper1 
A. 10 minutes after 5 as near as I can tell. 
Q. Was he there when you le£ t 1 
A. Yes, sir. 
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Q. What time did you get back 1 
A. Six o'clock. 
Q. Was he there when you came back 1 
A. Yes, i;iir. 
Q. He was there the balance of the evening 1 
A. Yes, until I left at 9 o 'clock. 
Q. You left at 9 o 'clocld 
A. Yes, sir. 
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Q. Did you hear any report shortly after this ac-
cident that some mention was made of :Mr. Duck- I ( I 
worth 's car in connection with it 1 

A. I never heard anything about it, about his 
being connected with it, until lVIr. Applegate asked 
me whether I was in Wednesday, and what time I 
went to supper, and I told him I went 10 minutes 
afte r five to supper. 

Q. I-Iow fong was that after the accident ? 
A. It was at least a week and a half or two weeks. 

I would not say just how long, but it was over a 
week. He spoke to me about the accid ent and asked 20 · 
me about going home to my supper, ,vhat time I 
went, and everything. 

Q. Did he tell you Mr. Duclnvorth 's car had been 
mentioned ? 

A. I asked him why he asked me so many ques-
tions . I said you always know I go at that time for 
supper. Then he spoke to me about :Mr. Duck-
worth 's car, wondered if it had been out, and that's 
why he aske:d1 me. I said it had not been out to my 
knowledge while I wa s in the drug store Wedn esday j{} 
afternoon. 

Cross-examination. 

By Mr. Gebhardt: 

Q. You left at 5 or 10 minutes after 5 for your 
supper, did you ? 
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A. Yes. 
Q. You got back at 6? 
A. Yes. 
Q. Where Mr. Duckworth was you don't knowt 
A. No, sir. He was in the store as far as I know. 
Q. You left him in the store? 

By :Mr. Gildea: 
thing --

Objected to, that's the very 

By Mr. Gebhardt: She says, he was in the store 
as far as I know. 

Witness: When I left, when I left he was in the 
store. He was in the store and he was there when 
I returned. 

By Mr. Gebhardt: 

Z( 1 Q. Where he was between 5.10 and 6.00 o'cl ock 
you don't know? 

30 

A. No, sir. 
Q. Whether he went out and hit this child you 

don't know 0? 
A. No. 
Q. Don't know anything about it? 
A. No. 

SALLY DucKWORTH, sworn for defendant. 

Direct examination. 

By Mr. Gildea : 

Q. You are the · wife of Mr. Duckworth, who is 
the defendant in this suit, aren't you 1 
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A. Yes. 
Q. During the month of December, 1925, do you 

recall at any time ·taking your husband's supper 
down to the store to him between · 5 and 6 o'clockf 

A. I do. 
Q. You did it every day of the week1 
A. No. 
Q. What days would you do it? 
A. Wednesday. 

· Q. Why Wednesday? I ( l 
A .. Because Mr. Duckworth was alone in the store, 

he would be the only prescription clerk there . . 
Q. Do you recall whether or not you did it every 

Wednesd ay in December? · 
A. Yes, it was customary for me to take lunch 

down every Wednesday. 
Q. What time would you get there? 
A. I would get there any time from 10 minutes 

past 5, I would leave home about 10 m{nutes past 
5 to half-past five. 20 

Q. \Vhat time would you get there? 
A. About half-past 5. 
Q. What would you do after you got there, would 

you stay, or' go right home? 
A. Sometimes I would stay in the store a little 

while, sometimes I would leave and go across the 
street to my mother's. 

Q. Do you have any recollection of having gone 
to the store on the 9th of December, 1925? 

A. Yes, I have. 30 
Q. Do you know about what time you went there 

that afternoon? 
A. Yes. 
Q. When was it? 
A. You mean what time? The same · time? 
Q. What time was it that day? 
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A. From 10 minutes past 5 to half-past 5: 
Q. You mean you left home at that time f 
A. I got there about half-past five. 
Q. Was your husband there when you got there1 
A. Always he was there. 
Q. Was he there that afternoon f 
A. Yes. 
Q. Did you sometime after this accident, :Mrs. 

Duckworth, learn that it was thought by some peo-
1( l ple that it was Mr. Duckworth that struck this child 1 

A. I surely did. 
Q. How long after · the accident f 
A. Two to three weeks. It may be four weeks be-

fore I heard it, but I read in the paper when the 
child was hit, and that the child had died from the 
injury, but I didn't know Mr. Duckworth was con-
nected with it. 

Q. Until some time afterf 
A. Until some tirne afterwards. 

20 Q. When you did learn that 1\1r. Duckwort h's 
nan1e had been connected with it by some people, 
what did you do with regard to your recollect ion 
of the evening of December 9, 19251 

A. I just reflected back, and I knew that on that 
afternoon I had taken 11Ir. Duckworth 's lunch down 
to hin1. 

Cross-examination. 

'H) By Mr. Gebhardt: 

Q. When you first heard of his being connect ed 
with it, two, three or four weeks after the accide nt, 
you thought back, you said f 

A. I certainly did. 
Q. Why ,vas it necessary for you to think back1 
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A. Wouldn't you think back 1 
Q. I am not the witness. 
A. I thought back. 
Q. Why was that necessary1 
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!1-· Why should it not be neces8ary for mo to 
thrnk back to see that he was in the store 1 

Q. You say that you went down there practically 
every Wednesday afternoon f 

A. I certainly did. 
Qt.l WhWy did you have to think back to see whether 10 

on rnt · ednesday you were there f 
A. I just thought back, that's all. 
Q. Why did you have to think back t 
A. What else was I to do f · 
Q. Did you have to think back f 
A. I didn't have to, but I did just the same. 
Q. Are you willing to tell us why you thought 

back"? 
. A. Well, I don't know why I thought back, but I 

chd. 20 
Q. You were very much upset over the thingf 
A. Not one bit. 
Q. Not one bitf 
A. Not one bit. 
Q. When you heard of this accident 1 
A. I was just a little bit interested. 
Q. Interested f 
A. Yes. 
Q. Knowing of the child's death 1 
A. I felt very sorry about the accident, and I 30 

;oduld not want you to think I didn't, because I 
1 . 

~- You s~id you were a little bit interested 1 
· I was interested because my husband was con-

nected with it. 
Q. Just a little interested when your husband was 

connected with the death of this child 1 
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A. Because his name was connected with it. 
Q. Just a little interested, yes. The fact is that 

you took the supper down on Wednesdays to your 
husband sometimes, and sometimes you did not. 
Isn't that true? 

A. Well, I don't take it down every day. 
Q. Every Wednesday 1 
A. Wednesdays, yes. 

l O By the Court : 

20 

Q. You always take it down yourself? 
A. When he had but one clerk to relieve him. 
Q. Did it ever happen that it was not necessa ry to 

take it down on Wednesdays? 
A. I took it down every Wednesday when it was 

necessary. 

By I\1:r. Gebhardt: 

Q. That's just what I asked, sometimes you took 
it down on Wednesdays and sometimes you didn't 
take it down on Wednesdays. Isn't that corr ect 1 

A. What would be the use _ of my taking it down 
if I didn't have to ? 

By the Court: 

Q. Don't argue. Some Wednesdays you did, and 
some you didn't? 30 A. I took it down every Wednesday when he was 
alone in the store. 

Q. Was he alone every Wednesday? 
A. When JVIrs. Lott went out he was. He was 

,vhen she went out to her supper. 
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By Mr. Gebhardt: 
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Q. When she didn't go out, he was not alone, and 
then he could come home for his supper, couldn't 
he1 

A. How could he leave the store and come home 1 
Q. When JVlrs. Lott was there 1 . 
A. Mrs. Lott is no prescription clerk. 

By the Court : 

Q. During the month of December, 1925, was it 
necessary for you to go down every Wednesday 
aftern oon with his supper or dinner? 
· ·A-. Yes. 

Q. During the month of Decemb er, the entire 
month 1 

A. Yes. 
Q. Sure of that "? 
A. I went down three, I am sure. 20 

By :Mr. Gebhardt: 

Q. Three Wednesdays. Which Wednesday did 
you not go1 

A. I don't know. I know I went do,vn the "\Ved-
nesday that this accident happened. 

Q. How do you fix it in your n1ind that you went 
do,rn three instead of four in December ? 

A. I said I went three or four W edneRdays jn De- 30 
·:ember. 

Q. Did you sometimes go down there before 5 
o'clock on Wednesday1 

A. Not often, no, I did not. 
Q. Sometimes you did? 
A. No. 
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Q. You didn't ever go down before 5 o'clock and 
sit talking with your husband f 

A. No. 
Q. How long did you stay afterwards, just a few 

minutes, or would you stay a considerable time 
sometimes f 

A. I don't think I spent the evening there. 
Q. On this day you didn't know your husban d was 

connected with this thing in any way, did you? 
10 A. No. 

Q. You didn't know that until weeks afterwar ds 1 
A. No. 
Q. And then you did think back 7 -
A. Yes. 
Q. You had to pass over several different Wedn es-

days before you reached the 9th of December, didn't 
you? 

A. Well, I just had to think back two weeks, I 
guess. 

20 Q. You said four weeks, two, three or four weeks. 
A. I said three at least. 
Q. You said two, three or four weeks after the 

accident you first heard of it. What about the other 
Wednesdays between the 9th and two, three or four 
weeks afterwaJ·dsf Can you tell us what time you 
got there those Wednesdays, or whether you did 
take it down those Wednesdays, or not f 

A. I suppose I got there about half-past 5. 
Q. The other Wednesdays f 

30 A. Yes. 
Q. Sure about that? 
A. That was the time I generally got there. 
Q. Is that the reason you are swearing it was 

5.30, because that's when you generally got the re1 
A. That's the time I got there. 
Q. Whenf 
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A. 5.30. 
Q. On what dayf 
A. Wednesday. 
Q. Which Wednesday f 

J 17 

A. The Wednesday of the 9th and two or three 
other Wednesdays. 

Q. Thereafter f 
A. Yes. 
Q. When your daughter came home for the 

Christmas holidays, did she take his dinner down I O 
to him? 

A. No, she didn't. 
Q. You took it all the time f 
A. I did. 
Q. How did you go down there f 
A. I walked down. 
Q. How far away is it f 

By the Coiut : 

Q. How many blocks f 
A. I don't know. I should think it was about 12 

blocks. 

By Mr. Gebhardt: 

Q. You didn't go down in the car sometimes? 
A. No, I walked down. 
Q. Alwaysf 
A. Always. 

20 

Q. You don't know whether your husband's car \0 
was out that W ednesda.y afternoon, the 9th of De-
cember, between 5 o'clock and 6, do you? 

A. No, I do not. 
Q. Do you know anything about where it was f 
A. No. 
By ~1:r. Gebhardt: That's all. 
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,JACOB H. GISHEL, sworn for defendant. 

Direct examination. 

By Mr. Gildea: 
Q. Where were you employed in December, 19251 
A. :Mr. Duckworth 's. 
Q. l\1r. Duckworth 's store on Main Street, Phil-

10 lipsburg? 
A. Yes, sir. 
Q. You were · the porter, weren't you ? 
A . . Yes. 
Q. You worked that day ? 
A. Yes, sir, from 8 in the morning until 6 at nigh t. 
Q. You worked until 6 ? 
A. Yes. 
Q. You were there between 5 and 6 ? 
A. Yes, sir, continuous. 

20 Q. You saw Mr. Duckworth there? 
A. Yes. 
Q. All the time 1 
A. All the time. 
Q. Was there anybody else there beside Mr . 

Duckworth and yourself from the time Mrs. Lott 
went out at, she said, 10 after 5, until she got back 
at 6 o'clock? 

A. Sometimes Mrs. Duckworth was there. 
Q. \Ve are falking about December 9, 1925. You 

30 mean l\1rs. Duckworth was there that day? 
A. Yes. 
·Q. Part of the time? 
A. Yes. 
Q. Was there any other person there who could 

fill prescription ·s except Mr. Duckworth between 5 
and 6 ? 
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A. No, sir. 
Q. In fact, was there anyone there who could fill 

pr escriptions after noon on that day? 
A. No, sir. 
Q. Do you happen to know whore Mr. Duck - . 

worth 's car was any time during t.ha t day ? 
A. Yes, sir. 
Q. You saw it there? 
A. Yes. 
Q. When? 10 
A. I saw it there all the afternoon. 
Q. Do you know whether or not it was there be--

tween 5 and 6? 
A. Yes. 
Q. You saw it there between 5 and 6? 
A. Yes. . 
Q. Did you read newspa~er, or find out i~ 

any way about the 1nJury to the daughter of l\1:r. 
Lillyf 

A. I did not, because I don't read no papers. . 20 
Q. When did you find out that she had been u1-

jur ed, do you remember 1 
A. When Mr. Applegate came in the store one day 

and spoke something. That's all I know. I have 
not never paid no attention to it. 

Q .. How long after this time 1 
A. A few weeks I should judge. 

By Mr. Gebhardt: 

Q. A few weeks? 
A. A few weeks, yes, or so. 

By Mr. Gildea: 

Q. What did Mr. Applegate say f 

30 
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By the Court : If you heard him. 

By Mr. Gebhardt: I think I object to that. 

By lVIr. Gildea: I will withdraw it. 

10 

Q. As a result of ·what Mr. Applegate said to you, 
did you, in your mind, have any thoughts with r e-
gard to the 9th day of December, 1925? 

Ry J\fr. Gebhardt: I object to ,vhat he thought. 

By the Court: 

Q. How do you know it was the 9th _day of De-
cember of which you have been speaking? · 

A. It was on Wednesday. 
Q. How do you fix the time as Wednesday, De-

cember 9th, as against Wednesday, December 16th, 
20 for example, or Wednesday, December 2nd? 

A. I-Ie 's always in the drug store on Wednesda y. 
.Mr. Duckworth puts up prescriptions. After he puts 
them up I may take them out, or take money and 
rnake change, and wait on trade, which I can do, and 
,vhich I have to do yet. I act as clerk then, too. 

30 

Q. How do you know you did that December 9, 
1925? 

A. I know I did because I was working that day. 

By Mr. Gildea: 

Q. Did what Mr. Applegate said sometime aft er 
the 9th, have anything -to do with fixing in your 
mind what occurred on the 9th? 

By ~1r. Gebhardt: I object to that. 
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By the Court: It has a tendency to be leading, 
but I think I will allow it. 

A. No,. it didn't. 

Cross-examination. 

By Mr. Gebhardt: 

Q. You say you don't read the papers? 
A. I don't read no papers. 
Q. Do you mean to tell us, Mr. Gishel, that you 

know that Mr. Duckworth 's car was parked across 
the street opposite the store, the drug store, all day 
on Wednesday, December 9th? 

10 

A. All that afternoon, from about 11 o'clock, 
somewhere around there. It was there until 11 or 
11.30 at night, because I know he never leaves the 
store early that night. 

Q. Is that why you have no doubt of it? You 20 
know what his custom was. Is that why you have 
no doubt about it? Do you mean to tell this Court 
and jury that you know that that car was parked 
there from 11 o'clock in the forenoon until 11 o'clock 
that night? Do you mean to tell us that? 

A. I want to say that from 11 o'clock to between 
11 and 12 o'clock, it was always there. 

Q. I didn't ask that. On December 9th, do you 
know that it was parked there anywhere, from 11 
to 12 so as to cover the entire time until 11 o'clock JO 
that night? 

A. How do I know? Because he told me. I leave 
there at 6 o'clock. • 

Q. That's what I thought. I didn't think you 
knew anything about it from 6 to 11. 

A. I know nothing about that, only what he told 
me. 
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Q. How many prescriptions did you deliver that 
afternoon? 

A. We didn't deliver any. 
Q. Why not? 
A. We put them up. 
Q. I am asking you how many you delivered r 
A. I didn't deliver any. I didn't take : none out . 
Q. You didn't take any out? 
A. No. 10 · · . Q. W~at were you doing that afternoon, standing 

1n the vv1ndow watching the car across there? 
A. I can always find work if I want to work. I 

don't always look for work. 
. Q. You don't always look for work? 
A. I don't always look for work. 
Q. Do you mean to tell us you stood in the win-

dow and watched this car parked across the street 
all the afternoon? 

A. No. 
20 Q. You were doing that part of the time, weren't 

you? 
A. Sir? 
Q. You only saw the car there occasionally? 
A. Whenever I looked across there it was there. 
Q. How many times did you see it? 
A. I can't recall that. · 
Q. Once? 
A. More than once. 
Q. One hundred times? 

{,O - A. Not one hundred times, no. 
Q. Five times? -

, A~· Yes, every bit of five times. 
Q. That would mean you looked at it once every 

hour, is that right? 
A. Yes, sometimes two and three times in an hour. 
Q. That day, ~hat particular day? 
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A. Not that particular day. 
Q. That's what we are talking about, that par-

ticular afternoon. You don't know how many times 
you looked at it that afternoon? 

A. No. 
Q. No recollection of it? 
A. No, I could not say that. 
Q. Therefore, as to whether it was there that 

afternoon you are only guessing, aren't you? 111 

A. I know positive it was there, because no one 
else ·could run the car but him. 

Q. Is that the only way you knew it 1 
A. Sure . 
Q. That's the only way you know it1 
A. I saw it there. 
Q. You said you can't recall how many times you 

saw it there that afternoon? 
A. No. 
Q. Between 5 and 6, what were you doing1 
A. I know positively. 

By the Court: 

Q. What were yqu doing between 5 and 61 
A. What was I doing? 
Q. Yes. 
A. Cleaning up, getting ready to go home. 

By Mr. Gebhardt: 

Q. Thinking about your supper? 
A. You bet I was. 
Q. You were looking across the street at the car, 

then you cleaned up and got ready to go home? 
A. I often looked across. 

· Q. Were you looking between 5 and 6 that after-
noon, looking across the street at this car? . 

20 
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A. Every once in a while I looked at it. 
Q. Yes. How do you remember that? 
A. Because I remember. 
Q. Did you do it last Wednesday ? 
A. I did it most every Wednesday. 
Q. Most every Wednesday? 
A. I do it most every Wednesday. 
Q. Wednesday, the 2nd December, do you remem -

'fr) ber ·what you did then ? 
A. I was cleaning up getting ready to go home . 
Q. You don't remember anything about the 2nd 

of December ? 
A. Yes. 
Q. Do you remember what you did that day? 
A. I-Iis car stood out there. · 
Q. The 2nd. How about the month before that 

did it stand there ? · ' 
A. When he was not out of town, it stood there. 
Q. Every Wednesday ? 

20 A. Every Wednesday if he was not out of town. 
Q. All the time ? 
A. All the time. 
Q. Every afternoon? 
A. Every afternoon. 
Q. You saw it there? 
A. I saw it there. 
Q. When did you first hear about this accident 1 

When this Mr. Applegate came in? How long was 
that? 

30 A. A week, or two weeks afterwards. 
Q. Ten days to two weeks. 
A. Yes, I paid no attention to it. 
Q. That's the first you heard of it? 
A. Yes, I paid no attention to it. 
Q. When did you hear Mr. Duckworth was in 

any way talked about in connection with it 1 

• 
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A. I didn't hear anything until 11r. Applegate 
mentioned it. 

Q. Did he mention anything about ~Ir_. Duckworth 
being accused of being the one who did 1t? 

A. Who, Mr. Applegate ? 
Q. Yes. Did he say anything that day about that 

when he came in the store, that Mr. Duckworth's 
name was connected with it ? 

A. I don't know what he said. I was working. 
Q. Did you hear what he s.aid? I I l 
A. I didn't pay no attention to what he was talk-

ing about. 
Q. That was the first time it was called to your 

attention was it1 When did you first hear Mr. 
Duckworth 's name connected with it? 

A. Not until :Mr. Applegate spoke about it. 
Q. You just said you didn't hear what he said 

that afternoon ? 
A. I didn't stand listening to any conversation. 
Q. He was not talking to you 1 20 
A. No. 
Q. You didn't hear what he said 1 
A. No. 
Q. When did you first hear of it then 1 
A. When 11r. Applegate came and said it. I was 

working around back --

By the Court : 

Q. Who told you afterward s that lVIr. Applegate 10 
was talking about 1 How do you know what Mr. 
Applegate came in the store for 1 Did you learn 
what he came in the store for 1 

A. No, I didn't learn what he came in the store 
for until he spok e. 

Q. You didn't know anything about the killing of 
this child until :Mr. Applegate came in "? 
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A. I didn't. 
Q. How did you learn, then, that the child had 

been run over 1 
A. What he said. 

· · Q. Did you hear him say it1 
A. He said tliey was putting it on l\1r. Duckworth , 

that's all I know. · 
Q. You heard Applegate say that, did you? 
A. Yes. 
Q. They were putting it on Mr. Duckworth 1 
A. Yes. 
Q. That's the first time you learned of it 7 
A. Yes. 
Q. That's all you know about it 1 
A. That's all I know about it. 

, Re-direct. 

By :.Mr. Gildea: 

Q. When you say cleaning ·up, you mean cleaning 
up the store 1 

A. Sweeping up, and finishing up for the day' s 
work, sw·e,eping up and getting ready to go home. 

HowARD APPLEGATE, sworn for the defendant. 

Direct examination. 

By Mr. Gildea: 

Q. Did you live 111 Phillipsburg in December, 
1925? 

A. Yes, sir. 
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Q. Where did you work then 1 
A. F. Marion Duckworth's drug store. 
Q. Are you a druggist 1 
A. I ani a registered assistant pharmacist. 
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Q. You were at that time a registered assistant 
druggist1 

A. Yes. 
Q. You worked for Mr. Duckworth, did you, dur-

ing the month of December, 19251 
A. Yes. 
Q. Do you recall hearing about the accident to the 

little Lilly girl 1 
A. Yes, I recall it. 
Q. Do you recall whether you heard about it on 

the 9th of December or sometime thereafter? 
A. I remember I heard of it the morning after 

the accident. A newspaper reporter came · in the 
store and was talking about it. 

Q. Do you know what day of the week the 9th of 
December ·was, 19251 

A. I know it was Wednesday. 
Q. Did you work that day1 
A. No, I never work on Wednesday. I very sel-

dom work on Wednesday. 
Q. Wednesday was your day off 1 
A. Yes, my regular day off, unless I wanted to 

change. 
Q. Were you working that day 1 
A. I was not working that day. 
Q. You didn't work at all that day 0? 
A. I never worked on Wednesday. 

By the Court : 

Q. You very seldom ,vork on Wednesday. What 
do you mean by that f 

10 

20 

30 
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A. If I want to change my day off, or somethin g 
turns up, I might change it. 

Q. Did you do that during the month of Decem-• 
ber, 19251 

A. I did not. 

By Mr. Gildea: 

Q. Do you know whether i1r. Hoyt worked on 
.J.O Wednesday, the 9th December, 1925, or not, of your 

own knowledgef 
A. I had best answer that my own way. His day 

off was Wednesday as well as mine. He was off 
afternoons and evenings, as a regular occurrence . 

By the Court : 

Q. Who remained to put up prescriptions '? 
A. Mr. Duclnvorth. 

20 Q. I-Ii ms elf f 
A. Yes. 

By Mr. Gildea: 

Q. Was there anyone else who could put up pre-
scriptions except you and Mr. Hoyt and Mr. Duck-
worth f 

A. No, sir. 

Cross-examination. 

By Mr. Gebhardt: 

Q. You were interviewed by a reporter of what 
paper the next day after the accident f 

A. I was not interviewed, sir. A reporter came 
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in next morning and made a statement. Ho was 
ta lking about it. 

Q. What did he say about it f 
A. Too bad about that little Lilly girl getting hit 

by one of those hit-and-run drivers. It's a sad 
case. 

Q. Was that all that he said f 
A. I think it was. 
Q. Did he mention Mr. Duckworth's namef 
A. Oh, no. 10 
Q. When did you first hear Mr. Duckworth 's name 

connected with it f 
A. I heard that while he was deer hunting. 
Q. Do you remember when it was f 
A. That was shortly after. I don't know how 

many days. Shortly after. 
Q. Was it ten days 1 
A. It may have been. I won't say. 
Q. You are not at all certain about it 1 
A. I am not quite certain. I think it was a week 20 

or ten days, a very short time. 
Q. Then you heard his name connected with it 1 
A. I heard they were trying to accuse F. Marion 

Duckworth. 
Q. Where Mr. Duckworth was on Wednesday 

afternoon, December 9th, you don't know f 
A. I don't know. 
Q. Where Mr. Hoyt was you don't know f 
A. I don't know. 

By Mr. Gebhardt: That's all. 
30 
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ALoYsrus J. DwYER, sworn for defendant. 

Direct examination. 

By Mr. Gildea: 

Q. Where did you live in December, 19251 
A. 84 Fayette Street, Phillipsburg. 

· JO Q. Were you acquainted with ~1:r. Duckworth at 
that time1 

20 

30 

A. I have been acquainted with him as long as 
I can remember. 

By the Court : 

Q. How old are you 0? 
A. 30. 

By Mr. Gildea: 

Q. IIow long have you lived in Phillipsburg 1 
A. Outside of the war, about five years, I have 

lived there all my life. 
Q. Did you see Mr. Duckworth anywhere on the 

9th day of December, 19251 
A. Yes, I was there in his store about from two 

to half-past to about ten minutes of six. 
Q. What were you doing there at that time? 
A. Nothing in particular. 
Q. Just putting in your time 1 You were not 

working at the time 1 
A. No, sir. 
B~ the Court: 

Q. Are you a prescription clerk 1 
A. No, su. 

Aloysius J. Dwyer-Direct 

By Mr. Gildea: 

Q. Did you ever work for ~1:r. Duckworth 1 
A. No, sir. 
Q. You said you left at ten minutes of six 1 
A. About ten minutes of six. 

By the Court: 
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Q. How do you recall that that day 1 I() 
A. Because I recalled after lVIr. Applegate WHH 

telling about Mr. Duckworth being connected wit It 
the case, and he said, "Don't you remember, jt w,ts 
the day I was off," and I recalled it, about him being 
off. 

Q. You associated that date with the killing of 
the child? 

A. Yes. 
Q. That's the way you recalled 1 
A. Yes. ·20 
Q. You and Applegate were talking, and you, at 

that time, went back in your mind, and you found 
you were there in the drug store behveen half-past 
two and ten minutes of six 1 

A . . Yes. 
Q. Because that was the day of the aceident "? 

A. Yes. 
Q. That's the reason 1 
A. Yes. 

By Mr. Gildea: 

Q. Where was Mr. Duckworth between half-past 
two and when you left 1 

A. In the store all the time. 
Q. Where did you go when you left the store 1 
A. Home to eat supper. 
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Q. Was :Nir. Duckworth in the store v;r}1en you left. 
and went home f 

A. Yes. 

By the Court : 

Q. Did you know Mr. Duckworth 's car f 
A. Yes, sir. 
Q. Did you see it on that occasion f 

10 A. Yes, I saw it there whenever I came down 
until I left. 

Q. Where was itf 
A. Acro ,ss the street in front of the barber i;;hop. 
Q. What sort of a front has the drug store f 
A. It's a full glass front. -
Q. All the way across f 
A. It's a full glass front. 
Q. Where's the entrance f 
A. Between the windows. 

20 Q. Between the show-windows f 
A. Yes. 

30 

Q. Right in the center f 
A. Yes. 
Q. Was Mr. Duckworth 's car there when you lefU 
A. Yes. 

Cross-examination. 

By Mr. Gebhardt: 

Q. What's your businessf 
A. I am unde ,r the doctor's care. I don't do any-

thing. . 
Q. How long have you been there f 
A. Since last August. 
Q. Were you ' under the doctor's ca,re in December, 

19251 

Aloysius J. Dwyer-Cross 

A. No, sir. 
Q. Working then? 
A. No, .sir. 
Q. Why not? 

By Mr. Gildea: I think that's irrelevant. 

By Mr. Gebhardt : 
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Q. Were you sick .then 1 I () 
A. I might ha.ve :been. I don't recall whether I 

was sick, or not. It w.as not a spell of anything. 
Q. Do you know whether on the 9th of December 

you were sick, or not f 
A. No. 
Q. You haven't much recollection of the day, have 

you? 
A. I don't recall whether I was sick that par-

ticular day, but I didn't have any spell of sickness, 
if that is what you mean. 20 

Q. Do you remember whether you were sick or not 
on that dayf 

A. I just told you I didn 'L 
Q. Why don't you f 
A. Ask the good Lord about that. I don't remem-

ber. 
Q. You had this accident in mind. Who talked to 

you first about this f 
A. Mr. Applegate. 
Q. How long after the accidentf 10 
A.. Probably a week. 
Q. Probably a week. It wasn't; later than that1 
•.A. It may have been. 
Q. A week or ten days f 
A. Something like tha.t. 
Q. Two w·eeks 1 
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A. I could not say particularly when ·it was. 
Q. Are you -a very close personal friend of Mr. 

Duckworth 's? 
A. No closer to him than anyone els-e. 
Q. Do you go in there to call in the afternoon and 

stay until 6 at night? 
A. 10 minutes of 6. 
Q. Do you do that often? 
A. Frequently. 

IO Q. How often? 
A. I don't know, whenever I have nothing else ·-to 

d . r· . o. · .. , .; 
Q. You have got nothing to do all the time? 
A. Sometimes. 
Q. You are not wo-rking, you said, now, and you 

were not working at that time either, · were you 1 
A. No, sir. . 
Q. Any other s.tores around Phillipsburg where 

you can stay from 2 o'clock to 6 o'clock? Any other 
20 stores like that around Phillipshurg1 

A. Some places. 
Q. You heard of this accident how soon after if 

occurred? 
A. Th~ next day in the paper was the only time I 

heard of it. 
Q. What paper f 
A. Express. 
Q. E.as.ton Express f 
A. I think it ·was the Express. 

30 Q. That had a long account of itf 
A. I don't recall. 
Q. It was a week or ten days after you heard that 

Mr. Duckworth's name was being connected with .iU 
A. I amagine it was. · 
Q. About that time Applegate spoke to you 1 
A. About that tjme, yes. · · · ··. ·: 
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Q. He said to you, "Don't you remember Urnt I 
was -off that afternoon?'' He said that, did he? -

A. Yes, .something on that order. I don't say they 
were his very words. · 

Q. He said, "Don't you remember, I was off that 
afternoon?'' 

A. Yes. 
Q. You didn't remember until he suggested that 

to you? · 
A. I didn't remember that particular day, 110. 

Q. Did you remember until he suggested to you 
that afternoon he was off? I asked if you didn't r0 

member? 
A. I don't get the point, you mean --

By the Court: 

Q. He asked whether Mr. Applegate suggested to 
you that he was off that afternoon? 

11·'A.. Yes. 

By :Mr. Gebhardt: 

Q. You didn't remember until he suggested it to 
you1 

A. I did ·remember that particular day, but T 
didn't remember wha.t December 9th was. 

Q. You had discussed about it? 
A. Yes. 
Q. _. With Applegate? 
A. Yes. · 
Q. He was trying to make you remember that it 

was on the 9th he was off? · 
A. Yes, but he didn't have to try very hard. 
Q. You didn't remember until he suggested it. to 

you! 

10 

20 

30 
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A. Didn '.t remember the day, do you mean T 
Q. Yes. 
A. I didn't remember the day, no. 
Q. How many times have you been in that stor e• 

since in the .afternoon and stayed 3, 4 or 5 hours 1 
A. I could not say. 
Q. How many times before that 1 
A. I could not say that. 
Q. All the recollection you have about this par-

IO ticular December 9th had to be suggested to you be-
fore you could remember1 

A. Yes, the day had to, yes. 
Q. vVhat par:t of the store were you in 1 
A. The front part. 
Q. Where was 11:r. Duckworth 1 
A. Wai ting on trade. 
Q. Waiting oni trade. How far away from you 1 
A. According to where he was. 
Q. That's · what I am asking you? 

20 A. He was not standing still. He was waiting on 
trade. 

30 

Q. Did you have your eye on him all the after-
noon? 

A. No, sir. 
Q. What part of the time did you have your eye 

on him? 
A. I didn't have my eye on him any time .. 

By the Court: 

Q. Could he have gone out of the store without 
you seeing1 

A. ije could not have gone out the front way. I 
suppose he could have gone out the back. 
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By Mr. Gebhardt: 
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Q. He could have gone out the back way without 
your seeing him? 

A. Yes. 
Q. He could have been gone a half hour without 

your knowing it1 
A. Yes,. 
Q. And even an hour without you knowing it? 
A. I suppose. I ( l 
By :Mr. Gebhardt: That's all. 

Re-direct. 

By Mr. Gildea: 

Q. Is your recollection of what transpired, as far 
as you know, and where you were on the afternoon of 
December 9, 1925, is it clear in your mind now, you 
are sure you are teUing us the · truth about the mat- 20 
ter'! 

By Mr. Gebhardt: That's very leading. 

By the Court: Of course, we have the right to as-
sume that the witness is telling the truth until the 
contrary appears. You can reframe the question. 

By Mr. Gildea: 

Q. Is, or is it not, your recollection, as you have 
given it, of what transpired on December 9, 1925, as 
you have testified today, clear or not? 

A. To the best of my knowledge. 
Q1

• You think ·you are telling us the truth about it, 
.don't you 1 

A. Yes. 
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HARRY D. HoLDEN, sworn for defenctant. 

Direct examination. 

By Mr. Gildea: 

Q. You live in Phillipsburg ? 
A. Yes. 

) 0 Q. How long have you lived there ~ 
A. 7 years, ma y be 8. · 
Q. Were you living there in the month of Decem -

ber, 1925? 
A. Yes. 
Q. Your busine ss is that of a barber? 
A. Ye-s. 
Q. You have a shop on 11ain Street? 
A. Yes. 
Q. Anywhere near Mr. Duckiworth's drug stoi·e1 

20 A. Right straight across · the street. · 
Q. Do you know Mr. Duckworth's automobile ? 

Have you seen it? 
A. Yes. 
Q. Seen him driving it ? 
A. Yes. 
Q. I am referring to the automobile he was driving 

in Dece-mber, 1925? 
A. Yes. 
Q. Did he ever leav e that automobile in front of 

)( your store1 
A. Yes. 
Q. Do you konw where that automobile was dur-

ing any part of December 9, 1925, and if so, during 
what part of; the day do you kno•w where it was? 

A. As far as ] know, round 12 o'clock, I go to 
dinner, of course, his car was not there. When I 
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come back, quarter of one, the car was parked in 
front of my shop. He just accused me about parking 
my car in front of his store the Monday before, and 
I told him, I didn't tell him, I said to myself, I 
swore a little bit, he don't consider my place a busi-
ness place. 

By Mr. Gebhardt: Conversation, of course. 

By the Court: Have you fixed the time? It\ 

Q. Can you fix the .time when that occurred? 
· A. What occurred 1 
Q. What you have- just been telling us about? 

· A. That occurred there, I was to dinner, of course, 
but I came back a quarter of one. 

Q. Have you any recollection of this accident, Mr. 
Holden? 

A. I don't know, but I heard about it. 
Q. How soon after the accident did you hear! 20 
A. A barber, you know, lie gets news very quickly. 

P eople come into my .shop. I guess a quarter after 
or half-past seven that evening. 

Q. With regard to that accident, when did · you 
have this trouble with Mr. Duckworth about park-
ing his car1 · 

A. The Monday before. 

By 11:r. Gildea: 

Q. How long was Mr. Duckworth 's car in front of 
your barber shop on the 9th of December, 1925, the 
day of the accident? 

A. I looked at it all the afternoon. 
Q. What time did you leave the shop 1 
A. I didn't leave the shop until anywheres from 

8 to half-past in the evening. 

30, 
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Q. Was it there ,between 5 and 61 
A. Positive. 
Q. Was it there until 81 
A. Yes. 
Q. Until you left? 
A. Yes. 
Q. When, if at all, after this accident, did you 

hear that lVIr. Duckworth 's name had been mentione d 
in connection with it? 

i l) A. I heard it ahout, it had not been two weeks be-
fore, I heard a fell ow state in my shop, he asked me 
if I heard he was accused about hitting that girl. I 
said no. He said Mr. Duck\vorth, and he didn't say 
Mr. Duckworth. He said it when he was looking at 
the car. I looked out to see, and the only car I saw 
was Mr. Duckworth 's. Him and I had an argument , 
and that was all there was to it. 

Q. You and he had an argument? 
A. Yes. 

20 Q. That was the :Monday before --

By the Court: He said someone came in and ~.sked 
him if he knew he had been accused of running into 
this child. 

By Mr. Gildea: 

Q. Did you know then at the time you were hav-
ing this argument with your customer, did you know 

30 then that Mr. Duckworth 's car had been in front 
of your barber shop at the time of the accident? 
, A. Yes, sir. 

Q. That's why you had the argument l 
A. Yes. 
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Cross-examination. 

By Mr. Gebhardt: 
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Q. Is it your custom to look out of the window all 
the time you are cutting people's hair1 

A. No, sir. 
Q. This particular afternoon you looked out of 

the window all afternoon? 
A. Yes. I (l 
Q. Weren't you working 1 
A. No, sir. 
Q. What were you doing? 
A. Sitting there waiting for business. 
Q. You didn't have a customer all the afternoon 1 
A. No, sir. 
Q. On Wednesday afternoon 1 
A. No, sir. 
Q. You know Mrs. Lott, Mr. Duckworth 's clerk 1 

20 .A. Yes. sir. 
Q. You married he-r daughter, didn't you? 
A. No, sir. 
Q. Or some relation of her's 1 
A. No. 
Q. No relation at all? 
A. No. 

By N[r. Gebhardt: We must have been m1s1n-
formed. 

30 
Q. This was W ednesda ,y, Decembe ,r 9th. How 

long was Mr. Duckworth 's car parked there Decem-
ber 8th? 

A. I can't teU you that, that was the day after-
wards l 

Q. The day afterwards l 
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A. The day before. 
Q. Take the 7th. Do you know where it wa8 

parked on the 7th 1 
A. On the 7th it was parked right behind my car. 
Q. In front of your car, in front of your store 1 
A. Right across the street, in front of his store . 
Q. How do you come to remember December 7, 

J.925, his car was parked behind yours in front of 
your barber shop 1 

I ( l A. That was the evening we had the argumen t 
about my machine being in front of his store. 

Q. Take the 6th. Do you remembe ,r where it was 
on the 6th 1 

A. The 6th was a Sunday. 
Q. You didn't have any argument on the 9th, did 

you1 
A. Nobody on the 9th but myself. 
Q. How about the 10th 1 
A. The 10th I don't remember. 

, f:l l Q. ·you don't remember 1 
A. No, I didn't have no argument. I didn't have 

nobody to argue with. I said those things to my -
self. 

Q. You do remember what occurred on the 9th of 
December, 1925, and you ask us to believe it 1 

A. I don't ask you to believe it. I am just telling 
you. 

Q. You don't remember anything about the 10th 
of December, 19251 

~ll A. 10th December, no. 
Q. Because there's nothing to call it specially to 

your attention, so you w·ould recall that pa.rticula ,r 
day, is there1 

A. No. 
Q. You don't know whether the, car was parked 

there, or not 1 
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A. Not on the . 10th. 
Q. You don't remember anything a.bout it, do you '1 
A. No. 
Q. It was about two weeks after this accident 

when you first heard Mr. Duckworth 's name con-
nected with the accident, was it 1 , 

A. Yes. 
Q. On the 9th you had no argument with :Mr. 

Duckworth1 
A. No, sir. I (l 
Q. What time did you go to supper that night 1 
A. I don't go to supper. 
Q. Do you go without supper, or eat , it in the 

shop1 
A. I go without supper ·until I close up. 
Q. Every day1 
A. Every evening. 
Q. Every evening1 
A. Yes. -
1G;~. Is there anything whatsoever that causes you to ~l) 

remember the 9th ·December any more that you 
would any other day1 

A. The only thing, I remember is a fellow came in 
a.bout a quarter of 8 and asked me if I heard about 
the Lilly girl, and I said I d.idn 't hear, and he told 
me about it. I was still sitting in the rocking chair 
there, and I was still looking out the window. 

Q. What time did you get back to the shop that 
davoz ,., . 

A. 1.15. ,t) 
Q. Where is the shop 1 
A. 399 South Main Street. 
Q. That's a pretty active , part of the business sec-

tion of the city, isn't it1 
A. Yes. 
Q. People who shave a couple times a week 

usually get it done on Wednesday and Sat1,uday1 
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A. Yes. 

By the Court: 

Q. Do you have daily customers 1 
A. Yes, but they 0ome in the morning. 

By 1Ir. Gebhardt: 

I ( I Q. Wednesday is your busy day, isn't it 1 
A. Wednesday night. 
Q. Wednesday and Saturday are busy days 1 
A. Wednesday morning and Wednesday evening . 
Q. Did you have anycustomers aft.er 6 o'clock 1 
A. That's my busiest hou~, after 6. 
Q. Did you have any on the 9th December nfter 67 
A. I positively did. 
Q. How many1 
A. I didn't count them. 

20 Q. You do tell us that from 1.15 to 6 you had non e 
at alH 

A. I didn't have many up to about four o'clock . 
From then on I had one or two. 

Q. Do you tell us that 11r. Duckworth could not 
have taken his car out at any time between 5 and 6 
that night without your knowing it 1 

A. No, sir. 

By the Court: 

Q. Do you mean, yes, sir, or no 1 
A. I-le could have -, ye·s, but I know he didn't. 

By 11r. Gebhardt: 

Q. He could have without your knowing it ~ 
A. Ye-s. 
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Q. Is that correct 1 
A. Yes, but he can't open that door wHbout I 

know. 
. Q. On top of that you say you kno,v he did 11 't, 
1s that correct 1 

A. Yes, I know he didn't. 
Q. You want both of the answers to stand 1 Ho 

c_onl<l_have done_ it ~vithout your knowledge, but yet 
) ou t.now he chdn t. Do you want both answers 
to stand, or don't you, yes or no 1 I ( 1 

A. H's immaterial to me. 
Q. Do you want neither one of tl1cm t t 1 .o s anc '? 
A. Yes. · 

By I\1:r., Gebh_ardt: Alright, that suits ns very 
well, that s all, 1f you don't want either of them t 0 
st nnd. 

He-direct. 

Hy :Mr. Gildea: 

. Q. Did I\1:r. Duckworth take his car from the front 
of your shop between 5 and 6 on the 9th December 
19251 ' 

By 1fr. Gebhardt: · Objected to. I-le has just said 
he do_esn 't know. It could have been taken with-
out his knowledge. 

By the Court: I will allow him to answer it. 

By Mr. Gebhardt: I ask for an exception. 

A. He did not-

20 

30 
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By the Court: 

Q. · Are you in a position to know he didn't 1 
A. Yes. 
Q. How 1 
A. Because I saw his ·wife going a0ross ther e 

with his lunch. 
Q. That was the afternooJt of this accident 1 
A. That afternoon. 

I() Q. At the time when she went across the street 
with the lunch, where was the car1 

A. Right in front of my shop. 
Q. You saw it! 
A. Yes, sir. 

Re -cross. 

Q. What time did she get there with the lunch 1 
A. Between a quarter and half-past 5. · 

;20 Q. That's the last you saw of the car when she 
brought the lunch 1 · ·i 

A. No, when I locked my door a,t half -past 8 or 
quarter -past 8 the car was there yet. 

Q. You said a moment ago he could have taken 
the car between 5 and 6 without your knowing it1 

A. I did say that, yes. 

By the Court : The testimony will stand as re-
corded and the jury will pass upon the weight and 

30 credence to be given it. 

Daniel .J. Lilly -· ·Di_rect 

REBUTTAL. 

DANIEL J. LILLY, sworn for defendant. 

By :Mr. Gebhardt: 

Q. Were you present at a conference in the office 
of -Prosecutor Smith, of Phillipsburg, at which :Mr. 
J\tfcDevitt, who has testified in this case, was present IO 
and was interrogated by Mr. Smith 1 

A. I was. 
Q. Will you please tell me whether or not in that 

case Mr. 11:cDevitt stated to the Prosecutor he did 
not kno-w whether this car that struck the child 
was an open car or a closed car. 

B_y 1Ir. Gildea: i object to this testimony which 
is: s-aid to be for the purpose of impeaching the wit-
nes_s,' upon the ground that the foundation was not 20 
properly laid. 

By the Court: It was properly laid, because he 
asked the witness whether he had not said in Prose-
cutor Smith's office that he did not know whether it 
was an open car or a closed car. 

By Mr. Gildea: You must say, didn't you say 
so and so, quoting it, and that was not done. 

By the Court : 

Q. It may go in, and you may have an exception. 
A. I can't answer the question as it is asked 

there. 

30 
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By :Mr. Gebhardt: The question is whether or 
not on that occasion Nir. McDevitt said to the pros e-
cutor in your presence that he did not know wheth er 
or not it was an open or closed car that strilck th is 
girl. 

By N[r. Gildea.: The same objection. 

By the Court: Overruled, and you have the same 
10 exception. 

A. He · said he was not sure. 

By J\fr. Gebhardt: 

Q. On the same o-ccasion, at the same place. plea se 
tell me whether or not :Mr. McDevitt stated to the 
Prosecutor that he did not know, or wa.s not sur e, 
whether or not the license plates of this car th at 

20 struck the girl were New Jersey plates or Penn-
sylvania plates ? 

By :Mr. Gildea: The same objection. 

Ry the Court: Objection overruled and exception 
allowed. 

A. He said that. 

30 Cross-examination. 

By Mr. Gildea: 

Mr. Gildea: No questions. 

}Valter E. Liefert-Dire ct 

WALTER E. LrnFERT, sworn for plaintiff .. 

By Mr. Gebhardt: 

Q. You know Mr. Lilly, ]\!Ir. Lieft~rt ? 
A. Yes. 
Q. Any relation in any way ? 
A. No. 
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Q. Do you recall seeing him shortly after this ac- I () 
cident happened, in the hospital? 

A. Yes. 
Q. On that occasion, I don't want you to give tho 

conversation, but state whether or not you had any 
conversation with Mr. Lilly about the accident ? 

By Mr. Gildea: -Objected to, as irrelevant, imma-
te rial and incompetent. . 

By the Court : Which Mr. Lilly, the plain tiff 20 
here? 

By Mr. Gebhardt: The purpose is, of course, to 
lay the foundation for the further testimony of this 
witness, which will make it appear perfectly com-
petent. I am trying to fix the time, how the witness 
recalls the time of the accident. 

By Mr. Gildea: It is not proper rebuttal. 

By 1fr. Gebhardt: And the purpose of the testi- 3o 
mony, I may say that so as to apprise the Court of 
wl}at the purpose of it is, the purpose of it is to 
have this witness testify as to whether he saw this 
c~:r earlier in the day, to re hut the defendant's tes-
timony to the effect that this car was not away from 
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stances, either under the theory of failure to pro vu 
negligence, under the greater weight of the evi-
dence, or of circumstances connecting the defendan t 
with the accident. While I cannot anticipate what 
a jury may do, they must be the judges of the fac ts, 
which clearly present the question at issue in the 
case. The motion will be denied, and you may have 
an exception. 

10 Friday, May 13, 1927: 

20 

30 

(Mr. Gebhardt summed up for the plaintiff.) 

(Mr. Gebhardt summed up for the plaintiff.) 
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CIIARGE. 

LAWRENCE, J. 
Ladies and gentlemen of the jury: I desire to 

make one or two preliminary observations to you 
regarding consideration of this case, when you come 
to deliberate upon it, the first of which is that you 
will recall during the progress of the trial, at least l (} 
in two instances, there was a repetition of a con-
versation alleged to have taken place between the 
plaintiff, Mr. Lilly, and the defendant, Mr. Duck-
worth, at the latter's home, or, subsequently, in his 
automobile; in which Lilly alleges that Mr. Duck-
worth ref erred to a certain amount of indifference, 
because of his carrying insurance on his automo-
bile. That testimony was allowed to stand onlv 
because, in the opinion of the Court, it was entitled 
to go in with the other testimony in the case, for 20 
the purpose of allowing the jury to assess it in the 
sense of its being an admission of responsibility in 
connection with the question with which we are here 
concerned. Ordinarily, as I had occasion to 
say to you at the time, our appellate courts have 
held, and thereby charged the trial Judge with the 
duty of declaring a mistrial on any reference at all 
to insurance, for the reason that allowing it to creep 
in ·in ordinary circumstances would be calculated 
to prejudice the minds of the jury, and alienate 30 
them, as it were, against true consideration of the 
real facts of the case, with which, necessarily, yo_u 
are concerned, and which, under your oaths, you 
must solely consider; so that it makes no difference 
whether Mr. Duckworth carried insurance or not. 
You, in no circumstances, can hold a man liable 
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unless you are satisfied under the rules of law that 
the Court will give you, and the evidence, and of 
the facts, as you find them, that he should be justly 
and honestly on the merits of the case so held li-
able; because if he is not so, then that is the end 
of the case. You should approach this coura-
geously, without the sli ghte st regard for sentimental-
ity, in arriving at a just and honest verdict in this 
case. No matt er what verdict may be returned, it 

I() cannot bring back to this father, or this family, this 
child who has been killed; and, the ref ore, we are 
concerned, not emotionally, not sentimentally, but 
as ·a matter of justice, in solving the problem in 
accordance with the evidence, and the rules of law 
that will be submitted. 

It appears in the case that on the 9th of Decem-
ber, 1925, one of the children of Nir. Lilly, w·as about 
to cross a highway in Phillipsburg. That it was 

·' · struck in such a manner as to justify a charge of 20 negligence on the part of some person driving an 
autom_obile at an excessive rate of speed, such con-
duct~ it is claimed, being an act of negligence on the 
part of such person. I may say that, under ordi-
nary circumstances, this suit would not have been 
permitted, but for our statute, which is that when-
ever the death of a person shall be caused by wrong~ 
ful act, neglect, or def a.ult, and the act, neglect, or 
default is such as would, if death had not ensued, 

~-. have entitled the party injured to maintain an ac-
."lll tion and recover. damages in respect thereof, then, 

and in every such case, the person who, or the cor-
poration which would have been liable if death had 
not ensued, shall be liable to an action for damages, 
nohyithstanding the death of the person injured, · 
and , a1thqµgh the death shall have been caused un-
der · such circumstances as amount in law to felony. 
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Th~ law provides that every action, proceeding, or 
claim brought, instituted or made under and by virtue 
of the remedy given by the act, the section of which 
I have just read to you, shall be brought, instituted., 
or made in the name of an administrator ad vro-
sequendum-which means nothing more or less than 
an administrator specially appointed for the pur-
pose of prosecuting the suit-of the decedent, whose 
death gives rise to the claim under the act, to which 
the section of the act I have just read, is a supple- I() 
m~nt. Again, it provides that the amount recov~ 
ered -in every such action shall be for the exclusive 
benefit of the next of kin-and I shall read it now 
as it is applicable to this case - to the ~ext of kin 
of Sl.tch deceased person, and shall b•? distributed 
to such 1:ext of kin in proportion provided by law, 
and the Jury may give such damages as they shall 
deem fair and just, with reference to the pecuniary 
injuries resulting from such death to the next of 
kin; to which I may add that the f~ther in his own ZO 
rig·ht here claims that he is entitled to recover under 
the law for the loss of service of his child, to which 
he had a reasonable right of expectancy from the 
time the child became of sufficient age to render 
servic~ until it reached its majority, or, as we say, 
emanc1 pated, allowed - to go out and make its own 
way, with no thought on the part of the parents of 
controlling its earnings; or, in the event that the 
father, and I may say mother, became later on even 
after the child ~as of age, subject to ·fthe receipt of 
support and maintenance by reason of any impov-
erished condition in which they may at anv time 
in · the future find themselves. The ref ore, this ac-
tion is bro:1g~t by reason of the law permitting it 
as . I have 1nd1cated, and, therefore, as it states . it 
is .based upon the proposition that this child, if it 

30 
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had not been killed, would have been permitted to 
have recovered damages for the injuries suffered 
by it, in the event of their not having proved fatal. 
The result is that it becomes now an ordinary case 
for your investigation, as to whether or not two 
things have been proven to your satisfaction. The 
first whether the driver of the offending car was 

' negligent within the definition of the law. That's 
. the first question for you to take up and consider, 
I\) because if you find no negligence within the defini-

tion of the law, that would be the end of the case; · 
and we are accustomed to say that negligence in 
the law is failure to observe for the protection of 
the interest of another person, that degree of care, 
precaution and vigilance which circumstances justly 
demand, whereby such other person suffers injury, 
and since it may appear in this case-whether or 
not it does I am unable to say, meaning thereby just 
what view you will take of it-I say whereas it may 

20 appear in the case that some person other than , the 
owner of the car was driving it at the time, I will 
give you another definition of negligence, which is 
that it is either the omission to do something, which 
a reasonable person, guided by circumstances which 
ordinarily regulate the conduct of human affairs, 
would do; or the doing of something which a pru-
dent and reasonable person would not do; but when 
negligence arises out of an act of commission or 
omission of one for whose conduct another is re-

30 sponsible, it must be with regard to some duty 
which the responsible person owed to the party in-
jured. 

It appears in the case that the child, with her sis-
ter and a boy of the neighborhoo.d, was passing from 
one side of the street on which the two girls lived, 
to the opposite side; that it was necessary for them, 
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before crossing, to walk around the end of a car 
parked on the · side of the . street from which they 
were about to go into the highw ·ay. I take it that 
you may infer, as a question of fact, that the parked 
?ar was of ordinary width, a11d that a person driv-
ing an automobile and approaching the spot where 
the children then were could have seen both them 
and the parked car. There is no question involved 
in this case of contributory negligence, nor could 
there well be in view of the defense, and, the ref ore, I I l 
I shall say nothing about the element of contribu-
tory negligence, which sometimes arises in cases of 
this character, for the very obvious reason that the 
defendant here denies · all knowledge of this acci--
dent, insists that he was not driving a car on South 
Main Street at the time this child was struck and 

. ' 
in addition thereto, that his own car was not at that 
point at the time of this accident; so, therefore, 
the case in that regard is a very simple one. Obvi-
ously, if he should come in and say it was not only ~~() 
not my car, I was not driving the car which struck 
this child, but the child was guilty of contributory 
negligence, then you might readily say that the de-
fense was inconsistent; so that the defendant comes 
here and plainly and emphatically denies that his 
car had anything to do with the accident, or that he 
personally had anything to do with it. I shall pres-
ently ref er to other phases of the case which the 
Court deems it important for the jury to consider. 
The result is that your inquiry will be first, whether 10 
the car that struck this child was driven in such a 
negligent manner as to cause its death. Then you 
take u~ the second question, if you find that ·the 
child's death was due to negligence, within the de!-
finition, then you will consider the second question, 
was it the defendant's car that caused it ? There you 
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have testimony wholly of a circumstantial charactor, 
and that phase of the case becomes peculiarly one for 
the jury to determine. The children was survived, 
at least one of them, and may be both, say that they 
saw a car at a point some 200 feet away, coming 
very rapidly; that is, they stood behind the parked 
car, that the child who was killed looked to the 
right and to the left, and almost at that instant the 
child was struck and knocked down, and that the 

IO car which struck her was going very fast. To vis-
ualize and reproduce the scene of the accident does 
not seem to be very difficult. It may be that if you 
attempt to re-picture this situation you will ' find 
that at the moment the little child leaned out, a car 
driven by someone came so close to the parked car 
as to strike the child in the head and cause a frac-
hue, from which she died, because the evidence ap : 
pears to be that the child was struck on the left side 
of the head, and that there the fracture was. · This 

20 happened in a street where it may be said that 
certain traffic rules apply, such as the ·right of a 
pedestrian at that particular spot to cross under 
what is ordinarily called a right of way, and the 
duty being cast upon a person driving a motor ve-
hicle on the highway to observe such right, and ex-
ercise the due and reasonable care that the imme-
diate circumstances demanded. The ref ore, it may 

. be said, these children had the right of way, which 
every person driving an automobile should have ob-

30 served. I may further add that a further provision 
of our :Motor Vehicle Act limits the speed of motor 
vehicles on the highway in that location to twelve 
miles per hour; but I may say that I should add 
that our appellate courts have said this about the 
driving rule, that a violation thereof of itself is 
not necessarily evidence of negligence. The old 
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common law rule of negligence still applies . not-
withstanding the provisions of our statute' and 
while violation of the rule is a circumstance f ~r the 
jury to consider, unless it proved to have borne a 
casual relation between the accident and the negli-
gence alleged, then it cannot be said that a mere 
viola 1tion of its elf is 1exidence of negligence. In 
other words, the burden still rests on the plaintiff 
to prove, under the greater weight of the evidence, 
that t~e. ·~efendant charged was negligent within , I ( l. 
~he defin1t10n of the law given you; so that there 
1s something more necesi:mry than to merely prove 
a person was not observing a traffic rule at the 
moment, and let it go at that. There must be shown 
t~a t there w~s a direct relation between the viola-• 
t10~ of the traffic act and the act of negligence of 
which _complaint is made. In other words, negli-
gence it not alone caused by violation of the traffic 
rule._ In these circumstances, you have a right to 
c?ns1der the conduct of the driver of the motor ve- 20 
h1cle, whoever he may have been. I think it's fair 
to say that these children, under the evidence ap-
parently were standing where they had a rigl1t to 
be, and a person driving an automobile and c~ming 
towards them on the highway, was bound to exercise 
~he care of a reasonable person, and have the car 
111 such control as to prevent it from collidino- with 
them, or striking them, and if you find that° there 
was a failure to observe such due and reasonable 
care, you may say that the driver of the car that 30 
struck this child was negligent. 
. In the second place, you must ascertain whether 
it was the defendant who was drivino· the car at 
the time it was c~1arge~, or any of hi~ employees, 
or a member of his family. If, after examinino· all 
of the testimony in the case, you are unable tob say 
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whether or not it was the defendant, oue of his em-
ployees, or a member of his family, driving the car 
that struck this child, or, indeed, his car, then I 
charge you you must find a verdict for the defend-
ant-no cause of action. In other words, in cases 
of this character, which there is a sharp contradic-
tion in the testimony, and the jury are bound to as-
certain whether the plaintiff has satisfied it under 
the greater weight of the evidence of the negligence 

IO alleged, that you found the evidence equally balanced , 
so you are unable to say what is the fact, then, of 
course, you would be obliged to return a verdict of 
no cause of action, because you could then say that 
the plaintiff had not carried the burden of satis-
fying you, under the greater weight of the evidence, 
of the truth of the allegations in the complaint. I 
may say to you, however, that there is no evidence 
in this case that the defendant himself was driving 
his automobile as alleged, but it is purely a circum-

20 stantial matter. The only evidence in the case is 
that the children recognized a car with a broken 
window which had been taped in the manner indi-' . . cated. There is no evidence as to who was dnv1ng 
that car at the time, and, of course, you must arriv e 
at the inference of guilt or innocence of this defend-
ant of the negligence charged, upon such circum-
stances as would indubitably lead a reasonable • mind 
to the conclusion that it was his car, in the first 
place, and in the second place, that he was driving 

.~O it, or some employe, or member of his . family. Other-
wise, you could not hold this defendant. The me~e 
happening of this accident, ladies and gentlemen, 1s 
not sufficient to hold this defendant guilty of neg-
ligence. The burden is on the plaintiff or showing 
by credible, legal evidence his guilt. Assume that 
this car of the defendant had gone to the garag e 
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for the purpose of being greased, or oiled, and that 
some employee in the garage had taken the car and 
dr iven it through South l\!Iain Street, causing the . 
accident with which we are here conoerned, and that 
that was done without the knowledge or perinis sion 
of the defendant, he would not be responsible in 
the circumstances because that's the law. There's ' . no evidence of that, but I am merely suggesting that 
to· you in comment. You may accept it or not as 
you see fit. If you arrive at the conclusion it was 10 
D1-;.ckwo-rth 's car that struck this child, you still 
wo.uld have to ha:ve competent evidence in the case 
that it was either Duckworth , or some employee of 
his, with his knowledge, or some member of his fam-
ily, who was driving the car at the time in the neg"" 
lio·ent manner complained of, and for that reason 
I lrn vc just offered the suggestion to you that if it 
,nis s01neone from the garage, unknown to him, who 
was driving the car at the time, · Mr. Duckworth 
would not be liable. You are to observe the ques- 20 
tions that are vital to the case in arriving at the 
~olution of the preliminary question~. First, whether 
negligence has been shovn1, and whether the def end-
ant has been shown to be responsible for it. If you 
should find eitper no negligence was shown, or if 
any , defendant was not responsible for it, then, as 
I say that would be the end of the case, and your 
duty 'would be to return a verdict of no cause of 
action. If on the other hand you find under all the 
evidence in the case that it was the def ~Jjl.dant 's car 30 
that struck this child, that the driyer, ,.whoever he 
may have been, was negligent within the definition 
of the law, that Mr. Duckworth, the def end~nt, was 
re sponsible for the driving of this car, ,. either by 
himself, or through one of his employees, or a mem-
ber of his family, then you should pass to the qucR-
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tion of damages, but not until then; and you are to. 
observe that the law lays down the rule that the 
amount to be recovered in such action shall be for 
the exclusive benefit of the next of kin; ·also, in this 
particular ca-se;,~, the father for the alleged loss of 
service which he might in the future suffer by rea -
son of the death of his daughter. That rule in the 
law, however, has been }nterpre ·ted to mean that so 
far as his right of recovery is concerned, it must be 

10 in behalf of those who had a reasonable expectanc y 
of pecuniary advantage to have been derived by 
them had the child continued to live. Our court s 
say that in such a suit, the plaintiff is entitled to 
recover a capital fund (so to speak,) which shall 
represent the present value of the pecuniary loss 
which will fall upon the next of kin on account _of 
the premature taking off of the interstate, namel y, 
this child. That fund is to be ascertained by tak -
ing into account all the possibilities. The child 
might have died by the course of nature shortl y 

ZO after the accident. She may, had she lived, suffere d 
financial reverses. (I am giving you this just as 
the courts have la,id it down. Obviously some of it 
cannot apply to the child, who was of the tender age 
of seven years. However, I am givit1g it to you _as 
a whole.) The father in this case, or next of ~111, 
may have died before the • child. Indeed, the child , 
in the due course of advancing years may have mar -
ri ed. She might have left home through what we 
eall emancipation, earned her own living, with no 

30 thought on the part of the parents of taking control 
of the wages she earned. You are to consider all 
of the probabilities in that respect, coupled with the 
fact that the father and mother, in the course of 
advancing years, might have become dependent upon 
this child as it grew up, and was able to earn and 
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therefore support, in a compulsory sense under tho 
law, her parents. So that all the reasonable proba-
bilities you must take into consideration. It do~s 
appear that this child was apparently normal, 111 
good health, · and had a reasonable expectancy of 
living· shall ·we say the Biblical period of three score 

. ' ' years and ten, qualified, of course, by the not unrea-
sonable expectancy of leaving this home, and the 
other probabilities that I have just given you. Yon 
will have that all in mind. That makes it very diffi- 10 
cult for the jury to know what that really means, 
and yet I am giving the rule to you as our appc~la~c 
courts have laid it dovvn. In one of our cases it 1s 
sta ted that it is almost impossible to take all of 
these considerations under advisement, and then to 
say, now~ this sum repre sents ·what should Le r e-
tur ned as an award under the law. Nevertheless, 
it's the function of the jury to pass upon the que stion 
of damages, and they must accept the rul e of law 
given. In addition to that, I may say the next of 20 
kiii may have died. There might have been i10 ques-
tion of dependency, or reasonable exp ectation of 
pecuniary advantage between the next of kin and 
thi s child; but the courts say this, that nothing i,s 
to be added for sympathy, or wounded feelings, or 
anything else, which cannot be measured by money 
and satified by a pecuniary recompense. For that 
rea son I said to you at the beginning, that you ar c 
to ignore the emotional side of this case. It 7S very 
easy to reason the loss of this child's life, which, in 30 
the circumstances, undoubtedly was inexcusable on 
the part of some person driving an automobile at 
tha t time. There's no question about that, but here 
we are dealing with a cold proposition of law, the 
ascertaining of liability on the part of the person ac-
cused here, and if you are to render a verdict in 
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accordance with the law and under your oaths, you 
must observe the rules given you, and eliminate aU 
question of emotion, sentimentality, and deal with ., 
it just as the law expects you to . . 

In addition to the sum which would be return ed 
under the rule given you, to which I shall refer as 
the capital fund rule, the father in this case would 
be entitled to recover a sum which will reimbur se 
hjm for the loss of service of this child during its 

10 minority, and indeed, after it reached its majorit y, 
had it lived; in the event of he and his wife be-
coming dependent in the manner hereinbefore in-
dicated, bo.cause it is the law that children are 
obliged to provide for and support their parents in 
the event of their becoming necessitous. That is the 
law, so that you have a right to consider what loss 
this father has suffered by reason of the death of 
his child, by reason of his being deprived of the rea-
sonable expectancy of pecuniary advantage in the 

20 manner indicated. I think I have said enough to 
you about the law in this matter, ladies and gentl e-
men, to enable you to arrive at a just verdict in 
this case in accordance therewith. You will bear 
in mind your first inquiry will be, was this child 
killed by an automobile d1i.e to the ne·gligence of 
some person driving it, and in the second place, 
was that person this defendant, one of his em-
ployees, or a member of his family1 As you resolve 
this question, either for or against him, then you 

30 would take up, and only then, the question of dam-
ages, because if you decide those questions in favo r 
of the defendant, that's the end of the case. If you 
decide them against him, then you would pass to 
the quesition of damages, . and solve the problem s 
presented to you in accordance with the law given 
you. 
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I am requested by counsel for the plaintiff to 

charge you that if you find it was the defendant's 
car that caused the accident, then there is raised 
a presumption of fact, which may be rebutted, that 
such automobile was at the time in possession of 
the defendant, if not in person there, his servant or 
agent, and that such servant or agent was acting 
with the knowledge .and consent of his employer. I 
thi nk I charged you that already. If not, I so 
charge you, but you will understand that in so 1 O 
charging, I am expressing :no opinion one way or 
the other about the liability in this case. 

By Mr. Gildea: I take exception to what your 
Honor said to the jury about permitting the testi-
mony regarding the defendant's statement that he 
was insured to go to the jury, on the ground that 
it might be taken as an admission of liability. 

I take exception to your Honor's leaving to the 
ju ry whether or not this car was driven by an em- '20 
ployee ·of the defendant, or a member of his family, 
on the . ground that there is no evidence that any 
such person was driving the car from which the 
ju ry could infer that. 

I also take exception to your Honor's charge to 
the jury that in addition to the damages suffered 
by the next of kin as mentioned in the statute, the 
father would be entitled to recover an additional 
sum for loss of the child's services during minority, 
and until after minority. 30 

By :Mr. Gebhardt: I take exception to that part 
of your Honor's charge in which it was said, if I 
understood it correctly, in referring to proof of 
negligence, it . must appear by the great weight of 
the evidence, my point being . that it should have 
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been, by the greater weight of the evidence, that 
is if I understood your Honor correctly. . 

Also to your Honor's reference to the possibil ity 
that someone from the garage may have tak en 
the car out in town, my point being that there is 
no evidence offered to that effect in this · case. 

Also to that part of your Honor's charge in 
which your I-Ionor said that there would have to 
be competent evidence in the case that either Duck-

10 worth, or his employee, with his knowledge or con-
sent or a member of his family, was driving the 
car, 'my point being that we are also entitled, in that 
case, to have the benefit of presumption of the fa ct, 
which your Honor later on charges. 

By the Court: As the res:11t 'of certain sugg es~ 
tions made by counsel, I desire to . say to you tha 0 

insofar as the recovery ()f damages is concern ed, 
you will understand that what I intended to say is 

20 that the father is entitled in his own right to no 
greater sum which, under the rulini, he would rea-
sonably expect to be of pecuniary advantage hacl 

· the child continued to live, and on that basis he has 
no greater right to recover than the~ next of kin in 
that respect. In other words,, the same rule appl ies 
to both. 

Wherever I used in the charge "great weight of 
the evidence,'' if I did, you _ will understand th at 
the plaintiff carries the burden of proving the alle-

30 gation of negligence by the greater weight of the 
evidence and if any of you have it in mind that I ' . used the words '' great weight of the evidence'' 1n 
any aspect of my charge, whatever it may have been , 
you will understand that I intended it must be by 
the greater weight of the evidence. That's the an-
swer to that exception. 
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By 1\1r. Gebhardt: I also ask exception to your 
Honor's refusal to charge my requests. 

• 

PLAIN'l 1IFF'S . REQUESTS TO CHARGE. 

1. It vvas the duty of the driver of the car to use 
reas onable care in the operation of the automobile, 
both as to the ~peed of the automobile and in keep- 1 O 
ing a lookout for other people on the same street, 
that is, such care as a reasonably prudent person 
,vould exercise under these circumstances, and fail-
ure so to do would be negligence on the part of the 
dr iver of the car. 

2. It was the duty of the driver of the car to 
give to the deceased girl suoh warning of the ap~ 
pro ach of the automobile, if any, as a reasonably 
pr udent person would have done under the same 20 
circumstances, and a failure so to do would be negli-
gence on the part of the driver of the car. 

3. The statutes of · this State contain thB follow-
ing provisions : 

Every motor vehicle must be equipped with a 
horn or signallnig device, and the operator of the 
same shall give reasonable warning of his approach 
whenever necessary to insure the safety of other 
users of the highway, and before passing any ve- 30 hicle he may overtake, or pedestrian using any part 
of the highway other than the sidewalk, also at 
curv es and intersecting highways where the view of 
approaching vehicles is obscured; but the horn, bell, 
or other signalling devices shall not be sounded un-
necessarily. 
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In places where the houses are on the aver age 
less than one hundred feet apart, pedestrians shall 
have the right -of-way over vehicles at any st reet 
crossing. CuJn. Sup. 2 Comp. Stat., page 3065, 1916, 
P. L., page 49. 

The following rates of speed may be maintain ed, 
but shall not be exceeded, upon any public stre et, 
public road or turnpike, pub lic park ot parkway, or 
public driveway, or public highway, iii this Stat e ,by 

10 anyone driving a motor vehicle: A s-peed of one 
mile in five minute-s 'where such street or highw ay 
passes through the · built -up portion .of a city, town, 
township, borough or village where the .houses are 
on an average less • than one hundred feet ap art. 
P. L. 1921, page 668. 

If you find there was a failure on the part of the 
driver of the car to obey any of these statutes, such 
violation is a circumstance to be considered in de-
ciding whether or ·not the ; driver -of trre car •exer1. 

20 cised reasonable · care. · · Cniapparine v: ' P. ; j8. :Ry. 
Co., 91 N. J. L, page 58·1 at ·page 584:;,"also ' ,Bto ck-
stedy v. Meltzer; 111 At. 812 (N. J. E: :anff A.) > '·, .. ;" 

4. Our rrraffic Act (Pa:mph. L. 1916, 'jJag;e ·49, par a. 
12) provides in effect, that in places ' whete the 
houses are on the average less than oii~ hundr ed 
feet apart, pedestrians •shall have the right-of-w ay 
over vehicles at any street crossing, in ,the -absei1ce 
of any municipal regulation relating to 'such · cro.ss-

30 ing. Thereunder, when a pedestrian . and an aut o-
mobile, moving in different directions, appro"ach 
such a crossing at the same time or in ·such mann er 
that if both continue their respective courses the 're is 
danger of collision, then the pedestrian, having beeti 
accorded the preference by the statute, i's entitl ed 
to first use the crossing, and it is the duty of the 
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driver of the automobile to stop or to so reduce 
speed as to give such pedestrian a reasonable op-
portunity to pass in safety, and to that end to have 
such automobile under such control as to enable him 
to do so. Venghis v. Nathanson, 3 Adv. Rep. 183. · 

5. The deceased girl in this case had an equal 
r ight with the driver of the car on the street where 
the accident occurred, and had a right to the use of 
the street equal to that of the driver of the car. ·10 

G. You cannot find that the deceased girl in this 
case, who was a girl only about seven years of age, 
was -guilty of contributory negligence, unless you 
are satisfied by a preponderance of the evidence of 
two things, namely (1) That the deceased girl h~d 
reached the age of discretion, that is, that she was 
of sufficient age and discretion to be capable of car-
ing for her own safety; and also (2) that the plain-
tiff failed to use that degree of care and caution as 20 
would ordinarily be used by a girl of similar age, 
judgment and experience, . ; 

Justice Trenchard speaking for the Court of Er-
rors and Appeals of our State in the case of 
David v; W. J . & S. R. R. Co., 84 N. J. L. p. 685, at 
p . 687 said: The degree of care required of such a 
child is such as is usually exercised by persons of 
similar age, judgment and experience. Traction 
Company v. Scott, supra .. The reason for the rule 
is this: The conduct of a child shou ld not be meas- 30 
ured by the standard of care applied to an ~dult, 
because the immaturity of' youth ordinarily em-
braces not only imperfect knowledg~ of natural facts 
and laws and of the proper relation between cause 
and effect, but when possessed of these elements 
necessary to the exercise of reas onable care, it still 
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lacks the discretion, thoughtfulness and judgmen t 
presumed to be an attribute of the ordniary pruden t 
adult, and which may be said to come only with ex-
perience. Thoughtfulness, impulsiveness and indif -
ference ~o. all but patent and imminent dangers ar e 
natural traits of childhood, and must be taken int o 
account when we come to classify the conduct of the 
child. Mann v. Missouri, etc., Ry:. Co., 123 Mo. App . 

l O 436. 

7. If you come to the question of damages, the 
plaintiff in this case is entitled to recover a capita l 
fund which shall represent the present value of ~11 
the pecuniary loss which will fall upon the fathe r 
and the mother and the brother and the sister of th~ 
deceased by the premature taking off of this de-
ceased girl. Hackey v. Del. and Atl. Tel. Co., 69 
N. J. L. 335 at p. 337. You may include as a par t 

20 
of this capital fund such damages as would com-
pensate the father for the reas9nable expectatio n 
of pecuniary benefit from the d~ceased during the 
period of his minority, when she owed her service s 
to her father whenever he demanded it and there -' . 
after, when she was of age, for the prospective de-
privation of such contributions . as she might there :. 
after make' to the support of the father or the 
mother, or both of them, either voluntarily or under 
the compulsion of the law in case either or both be-
came in need. Graham v. Cons. Tract. Co., 64 N. 

30 J. L. 10 at . p. 15. Mor hart v. North Jersey St. Ry . 
Oo., 64 N. J. L. 236 at p. 237. You may also include 
as . .a part of this capital fund such damages as would 
compensate the brother and sister of the deceased 
for the deprivation of a reasonable expectation of a 
pecuniary advantage or benefit which would have 
resulted by the continuance of the life of the de-
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c~a.sed. Paulmier v. Erie R. R. Co., 34 N. J. L. 141, 
at p. 158 . . Rowe v. N. Y. and N. J. Tel. Co., 66 N. 
J. L. 19; Rafferty v. Erie R. R. Co., 66 N. J. L. 444 
at p. 450. Maher v. Magnus Co.~ Inc., 1 Misc. Rep. 
p . 469. 1 Misc. Rep. 549. 

. 8 . . The father of this deceased girl was legally en-
titled to all her wages at any time he might demand 
them until she became twenty -one years of age. 

DEFENDANT'S REQUEST TO CHARGE. 

10 

. I have had occasion in this case to instruct you to 
disregard certain references to insurance .. I now 
call your ~t!ention t~ t~e absence of any testimony 
as to con:1itions, or limitations, of the policy of in-
~urance, if there were any, which might relieve the 
insura11ce _c~mpany from liability. There may have 20 
been provision as to the time within which the in-
su~ed was to notify_ the company of an accident, a 
failure to comply with which would relieve it from 
resp?nsibility. The present action is . against . F. 
Manon Duckworth, and if a verdict in favor of the 
plaint~ff is returned by you, it must be against •him, 
and him only, and should an execution be obtained 
to collect such a judgment, the levy must be made 
up?n the defendant's property. If the defendant 
p~id a judgment returned by you against him he 30 
miglft sue the insurance company if he is insu~ed 
but his right to recovery from th~ company would 
dep~nd upon the conditions of his policy, :assuming 
~gain that he had one, and the company could offer 
i~ def~nse_ test~mony as to any failure to perform 
lus o bhga tions toward it. 
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NOTICE OF APPEAL. 

WARREN COUNTY CIRCUrr COURrr~ 

PHILLIP J. LILLY, Admin-
10 trator ad prosequendum 

of IRENE M. LILLY, de-
ceased, Action at Law. 

Plaintiff, Notice of Appeal. 
v. 

F. MARION DUCKWORTH, 
Defendant . . 

20 To William C. Gebhardt cf!; Son, Esquires, Attorneys 
for Plaintiff: 

30 

Take notice, that the defendant appeals to the 
Court of Errors and Appeals of New Jersey from 
the whole of the judgment entered in this cause in 
favor of the plaintiff. 

Dated, May 19, 1927. 

EDWARD L. KATZENBACH, 
Attorney for Defendant. 

[ENDORSED] 
Service of the within Notice of Ap-

peal is hereby acknowledged this 20th 
day of Ma.y, 1927. 

William C. Gebhardt & Son, 
Attorneys for Plaintiff. 

Grounds of .Appeal 

GROUNDS OF APPEAL. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 
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PHILLIP J. LILLY, Admin-
trator ad prosequendum 
of IRENE M. LILLY, de-
ceased, 

- J 0 

Plaintiff-Respondent, 
V. 

F. MARION DUCKWORTH, 
Def endant-Appellan -t. 

On Appeal. 
Grounds of Appeal. 

The defendant-appellant, F. Marion Duckworth, 
ass igns the following grounds of appeal from the 
judgment of the Warren County Circuit Court in 
favor of the plaintiff in the above case: 

1. The trial Court erred in denying the defen-
dant's motion for the direction of a verdict in his 
favor. 

20 

2. The trial Court erred in charging the jury as 30 
follows: 

'' I desire to make one or two preliminary ob-
servations to you regarding consideration of 
this case, when you come to deliberate upon it, 
the first of which is that you will recall during 
the progress of the trial, at least in two in-
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10 

Grounds of Appeal 

is raised a presu: Jfect~: h~~h t:ari~ ~ 
:-'ebutted, ~hat o~uthe defendant, if not in pers on 
in possess10n . t d that such ser-
1 l · servant or agen , an 

t iere, us · f O' • th the knowled ge 
vant or agent ,~as ac lllo w1 I think I charg ed 
and consent of his employer. h ' 1 but 

that already. If not, I so c arge_ -S Ol' 
you ·n understand that in so charging, I ham 
you w1 . . wa or the ot er expressing. no __ op11:11on _one ? 
about the hab1hty in this case. 
d A t 1 1927. · . . 

Date , ugus ' E L KATZENBACII; . DWARD · 

20 

30 

Attorney for Defendan t-
Appellant. 

[ENDORSED] 

Service of the within Grounds of Ap-
1 'th1·11 time is hereby acknowl-pea as w1 

927 ed ed this 8th day of August, 1 . 
g William C. Gebhardt & ~on! 

Attorneys for Pla1ntiff-
Respondent. 
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New Jersey Court of 
and Appeals 

PHILLIP J. LILLY, Adminis- ' 
trator ad prosequendum of Irene 
M. Lilly, deceased, 

Plaintiff-Respondent, 
vs. 

F. MARION DUCKWORTI-I, j 
Defendant-Appellant. 

Errors 

ON APPEAL. 

BRIEF FOR APPELLANT 
This action was brought in the Warren County 

Circuit Court by Phillip J. Lilly, as administrator 
ad prosequendum of . his daughter, Irene M. Lilly, 
to recover damages for her death. Irene M. Lilly, 
who was about seven years and seven months of age 
on December 9, 1925, was killed on that day on 
South Main Street, in Phillipsburg, New Jersey. 
The driver of the automobile which struck the child 
did not stop. The plaintiff contended that this au-
tomobile belonged to F. Marion Duckworth, the 
defendant, who for fifty-five years had been a resi-
dent of Phillipsburg, and who had for many years 
been the owner of the largest drug store there. The 
defendant denied that it was his automobile that 
killed the child, and the issue thus raised was sub-
mitted to the jury who gave a verdict in favor of 
the plaintiff for $3,000.00. From the judgment en-
tered upon this verdict the defendant has appealed. 
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QUESTIONS INVOLVED 
The three grounds of appeal may be briefly stated 

as follows: 
1. The trial Court should have directed a verdict 

for the defendant. 
2. The trial Judge in his charge treated as an ad-

mission of responsibility a certain statement alleged 
to have been made by the defendant concerning in-
surance upon his automobile. 

3. The trial Court erred in charging the jury 
that the defendant was liable if some member of 
his family or some employee of his was driving his 
car and negligently caused the death of plaintiff 's 
intestate. 

STATEMENT OF FACTS 
In his attempt to show that it was the defendant's 

automobile which struck his daughter, the plaintiff 
testified himself and produced as witnesses another 
daughter, Helen Lilly, thirteen years of age, who 
saw the automobile involved in the accident; a boy, 
Wilbur Yerane, :fourteen years of age, who was 
with the Lilly children at the time of the accident; 
William F. Lilly, a brother of the plaintiff who 
claimed to have been on Main Street about five 
blocks from the accident at the time it occurred; 
Thomas Edward Spencer, who saw a car near the 
scene of the accident with a taped window ( the 
defendant's car had pieces of paper tape on a 
cracked window to hold the pieces of glass to-
gether) ; William H. Stehlin, a member of the Phil-
lipsburg Police Department, who was with Helen 
Lilly and Wilbur Y erane when they pointed out 
the defendant's car as the one which figured in the 
accident; Owen George Sandt, Jr., who went with 
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the plaintiff to interview the defendant; · Julius 
Vargo, who merely picked the child up and did 
not see the accident nor the car which struck her· 
Albetit M. Reading, an employee of the plaintiff~ 
counsel, who testified :about searching for police 
records. 

Helen Lilly testified that at the time of the acci-
dent she and her deceased sister, Irene M. Lilly, 
and a boy named Wilbur Y erane were going to a 
~arage to see her father, as the children were cafry-
1ng papers and her father always took them around 
with the papers. She lived on the right hand side 
of South Main Street looking from Phillipsburg in 
the direction of Alpha, or eastwardly and at the 
. . ' intersection of South Main Street wjlth Mill Street. 
The accident happened near the interse€tion as 
they were crossing Main Street from south to north 
(p. 16). There was an automobile standing on the 
south side of the road and the children were stand-
ing back of this machine to the west of it. They 
saw an automobile coming east rapidly (pp. 17, 18). 
Irene was standing near the left rear mud guard of 
the parked automobile (p. 19). and stuck her head 
out beyond the automobile as she looked down the 
road toward the east (pp. 20, 21). The car that 
struck her did not stop (p. 22)·. The witness · no-
ticed that the car that struck her sister had "'some-
thing taped at the side of the window." She did 
not notice which window. It was shaped like a 
Christmas tree (p. 23 )~ She said that she saw the 
same car again after the accident in front of "'·Duck-
wo,rth's Drug Store." , She saw it there the next 
day when she and Wilbur Yerane were taken around 
the block by a police officer to try and find the car 
1 p. 24) The car she saw in front of Duckworth's 
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was the car that struck her sister. She described 
the car as a closed car, having four windows, two 
on each side, dark blue in color. She did not know 
the make. She pointed out the car to her father 
after the accident. The accident happened at 
about half past five in the afternoon ( December 
9, 1925) . There were no lights on the car which 
struck her sister ( p. 25), and on cross examination 
she said she did not know whether the street lights 
were lighted or not at the time of the accident. 
There was no light on the corner where the accident 
hap~ened (p. 26). It was dusk at the time, just 
getting dark. The automobile parked on the south 
side of the road had no light on it. This car was 
parked right in front of her house. She was sure 
that it was as late as 5 :30 (p. 27). When her sister 
was struck the witness was standing behind her and 
between the parked car and the boy who was with 
them. The boy was between her and the approach-
ing automobile which she first saw some little dis-
tance up the street (p. 28). She did not think her 
sister was far enough out in the road to be str uck. 
She first saw the automobile at Purcell's Corner 
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and then again when it was pretty near to the chil-
dren ( p. 29) . Her sister looked in the direction 
of the approaching automobile before she was 
struck ( p. 30). She said again she did not kno,v 
which window had tape or paper on it. She did 
not know whether it was the right or left or front 
or back. The car which' she identified the next 
day had tape on the left front window (p. 31). She 
saw the automobile twice before the accident once 

' down at Purcell's Corner and at another time when 
it was about the length of the court room from her 
sister ( p. 32). She did not see the car strike her 
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sister, and she did not see the tape on the glass until 
the second time she looked at the car ( p. 34). Her 
sister was waiting for the machine to pass (p. 35). 

Wilbur Yerane testified that he lived on Main 
Street near the place where the accident occurred. 
Th e accident occurred around half past five in the 
aft ernoon. He was going to get a paper. He came 
out of the Lillys' house and was going across the 
street (p. 37). The accident happened at the cor-
ner of Mill and Main Streets. He was standing 
by the spare tire in back of the parked automobile, 
Ir ene Lilly was standing at the left rear mud guard, 
and her sister was beside him. He saw the ap-
pr oaching car before the accident ( p. 38). He sa\-v 
it down at Purcell's Corner. It was coming pretty 
fast. Irene Lilly was standing still when she was 
struck, looking towards Alpha, or eastwardly 
(p . 39). The automobile which struck the girl 
was a closed car, having two windows on each side, 
and dark blue in color, but the witness did not kno,v 
th~. make. He said the front window on the left 
wa s taped to look like a Christmas tree. The auto-
mobile did not stop after it struck the girl ( p. 40). 
I-le saw somebody look out of the back window of 
the automobile, but it did not stop. There were 
no other cars going up and down Main Street at 
the time. The next day after the accident he said 
he saw the same automobile in front of Duckworth's 
D rug Store. He was then with Mr. Stehlin, the 
police officer, and Helen Lilly ( p. 41). He de-
scribed the car which he saw in front of Duck-
worth's Drug Store (p. 42). On cross examination 
he said that the car which he saw standing in front 
of Duckworth's Drug Store had a New Jersey li-
cense, but he did not know what kind of license 
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the car that struck the gid had. He saw the auto-
mobile that struck the child once before the· acci-
dent (p. 43). It was then at Purcell's store. He 
did not see it after that until it had struck the girl. 
He .didn't see it strike the Lilly girl. He did nor 
see the accident (p. 44). After it passed the place 
of the accident it slowed down. It was then. that 
he noticed the tape. He didn't notice the tape until 
after the automobile had slowed down after strikino· ,':, 

th.-e girl. He looked through the back window of 
the automobile and saw the tape on the front left 
hand window. He could see through the people in 
the car (p. 45). He talked to Mr. Lilly about the 
accident twice after it had occurred ( p. 46). The 
automobile was nearly a block from Mill Street 
when it started to slow down (p. 47). 

William F. Lilly, a brother of the plaintiff, tes--
tified that he believed he was on Main Street at the 
time the .accident occurred, between Mill Street and 
Easton. He was at Jefferson and . Main Streets at 
about 5 :30, that is about five blocks from the place 
of the accident, toward Easton ( p. 48). He was 
familiar with the defendant's automobile and had 
seen him driving it three or four times every day. 
He said that he crossed in front of this automobile 
at Main and Jefferson Streets a few minutes befgre 
5 :30 on the day of the accident. He said he knevv 
the car by the tape on the window (p. 49). This 
tape was on the left front window and resembled a 
pyramid. The tape was not white. It was straw 
color. He did not see who was driving the car but 
it was a man and there was another man sitting in 
the car. He didn't know who they were. Since 
the accident he had seen Mr. Duckworth in the car 
at different times, passing up Main Street, and he 
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had seen it standing in front of the drug store 
( p. 50) . On cross examination he said that it was 
around 5 :30 in the afternoon when he saw the car 
that it was not light, it was not dark, just dusk. H~ 
gave the day as the 9th of December, 1925. He 
did not know whether the headlights on the auto-
mobile were lighted when he saw it. He does not 
know whether lights were lighted on other automo-
biles that he saw at that time ( p. 51). The only 
way that the witness could distinguish the automo-
bil~ as that of the defendant was from the tape 
which he saw on the window. The witness passed 
from the north side of Main Street to the south side 
in front of the automobile which he described. It 
was one hundred feet up the street when he crossed 
the street ( p. 53). He looked at the machine after 
he crossed the street when it was directly out in the 
street from him. ( He was then to the right of the 
a_utomobile.) He had seen Mr. Duckworth many 
t~mes before the accident and knew him well by 
sigh~. He did not notice who was driving the auto-
mobile. There were two men in it ( p. 54). He 
heard of the accident at 7 ~oo o'clock on the day it 
hap pened (p. 55). 

T he plaintiff testified that he took the license 
number of an automobile pointed out to him by his 
daughter. It was 1925 New Jersey license 223037. 
Th e automobile was standing one-half block fron1 
M r. Duckworth's drug store. The plaintiff called 
upon Mr. Duckworth on December 28, 1925 in 
company with his friend Mr. Sandt (p. 57). 'He 
testified concerning a conversation with the defend-
ant in which he said the defendant "got all worked 
up" when the plaintiff accused him of owning the 
machine which killed his daughter ( p. 58). The 
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defendant asked him why his car was identified as 
the car involved and the plaintiff told him it was 
because his daughter had seen adhesive tape on the 
left side window ( p. 60). The defendant then 
told the plaintiff that his machine was not away 
from the front of his drug store from 11 :30 in the 
morning until 11 :30 at night on the day of the ac-
cident. That there was no one working that day 
but himself, and that there was only one key to the 
machine which was in the defendant's pocket. At 
first he thought his daughter might have had the 
machine and then he remembered that she was not 
home from college. The plaintiff then said that 
the defendant said, "Well, I don't care, my car is 
insured big, I don't care" ( p. 61). He said that 
the defendant also said he had thought the garage 
man might have taken his car to change the oil but 
that he had been up there and found that the car 
was not there on that day. The defendant then 
drove the plaintiff and his friend down as far as 
S---- Street and let them out. He did not 
converse with the defendant after that (p. 62). 

Thomas Edward Spencer testified that he reached 
the scene of the accident above five minutes after 
it occurred (p. 62). He was· approaching the 
place of the a-ccident from the east and saw an 
"unusual" car pass. He was attracted by the speed 
of the car and something on the window on the left 
hand side which looked like broken glass taped to-
gether. It looked something like a Christmas tree 
( p. 63). The car was traveling about 35 miles an 
hour. He could not swear that he had ever seen 
the car before although he had seen a car with some-
thing on the window in front of Mr. Duckworth's 
drug store. The car he saw on the night of the ac-
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cident was a closed car and was of a dark color 
(p. 64). 

The plaintiff offered in evidence the defendant's 
interrogatories showing that during the month of 
December, 1925, the defendant owned a Buick au-
tomobile bearing New Jersey automobile license 
No. 223037. 

William H. Stehlin, called by the plaintiff, tes-
tified that in December, 1925, he was a policeman 
employed by the Town of Phillipsburg. He took 
I-Ielen Lilly and Wilbur Yerane up Main Street to 
try and find the automobile in question (p. 67). 
They started near the scene of the accident and 
went up Main Street toward Easton and then back 
down Main Street (p. 67). On the journey the 
children pointed out "this car with the tape on it." 
It was a Buick coupe with a New Jersey license. 
He got the number later but does not know what 
it was. It was a broken window fixed up with ad-
hesive tape or paper. _ It was the left front windo,v. 
The strips were about twelve or fifteen inches at 
the bottom running into nothing at the top, and in 
a triangular shape. The police records had been 
lost and could not be found ( p. 69). The officer 
had been sent by his chief out on Main Street to 
locate a car that had a broken window in it (p. 70). 

Owen George Sandt, Jr., sworn for the plaintiff, 
testified that he went with Mr. Lilly at his request 
to interview the defendant. He testified that Mr. 
Lilly said to Mr. Duckworth, "Do you know who 
I am," and when the defendant said "No," Lilly 
said "I am the father of the little girl your machine 
hit up on South Main Street." He testified that 
then the defendant became nervous and told then1 
to go outside and wait. The defendant asked why 
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his machine was picked out and Lilly said, "Your 
car is identified by the tape on the window." The 
defendant then said, "My car is not the only car 
taped up." Lilly then said "That is the only car 
I have ever seen taped up like that, shaped like a 
Christmas tree" ( p. 72). The witness said the de-
fendant, after saying he was the only one in the 
drug store and could not leave, and that his 
daughter was at college, and that he had been to 
the garage to see if his car had been there on that 
day, then said, "My car is fully insured, I don't 
care." This witness had known the plaintiff for 
eight years, Lilly being his wife's uncle. 

Julius Vargo, testified for the plaintiff, but only 
to the effect that he had picked up the injured child 
and taken her to the hospital. He did not see the 
accident nor the car which was involved ( p. 76). 

Albert M. Reading, an employee of the plaintiff's 
counsel, testified that he had made several unsuc-
cessful efforts to locate the Phillipsburg poli ·ce rec-
ords of the accident ( p. 78). 

The defendant in addition to his own testimony 
offered the testimony of several other witnesses as 
to his whereabouts and that of his car at the time 
of the accident. 

James A. Mc Devitt testified for the defendant 
that he was walking along Main Street near ,the 
place of the accident and while he did not see the 
automobile strike the girl he did see an auton1obile 
pass just before he heard a little girl "holler," and 
he immediately went across the street ahd saw the 
girl lying under the parked automobile. The car 
that passed was a roadster and bore Pennsylvania 
license tags ( p. 81). No other cars passed in that 
direction after the car mentioned by the witness 
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until he picked up the child ( p. 85). The auto-
mobile was going at a high rate of speed (p. 87). 
The witness thinks 35 or 40 miles an hour is a high 
rate of speed ( p. 88). 

The defendant himself testified that he lived in 
Phillipsburg for about fifty-five years and for forty 
years had been in the drug business, from clerk to 
proprietor. That on December 9, 1925, he o\vned 
a Buick coupe automobile and that the glass in the 
left hand front door was broken and had been bound 
with brown paper tape until he could get the win-
dow fixed (p. 91). On December 9, 1925, between 
5 :00 and 6 :00 in the afternoon his car was parked 
in front of his store but on the opposite side of the 
street and in front of Holden's Barber Shop on 
Main Street in Phillipsburg. He left it there be-
tween 12 :00 and 12 :30 on the day in question and 
it was there until after 11 :00 at night. It was 
locked and the key was in his pocket. The key was 
on the ring upon which he kept keys which he used 
in his store several times a day. He was in the 
store from the time he left his automobile across 
the street until he got it that night (p. 92). In his 
store he employed a porter, two men clerks and a 
lady clerk. December 9, 1925, was Wednesday. 
His head clerk was off all that day, and his pr~-
scri ption man was off all afternoon and evening. 
The lady clerk, Mrs. Lott, leaves the store at 5 :00 
o'clock until 6 :00, although she did not leave that 
evening until five or ten minutes after 5 :00 and she 
was back at 6 :00 o'clock. His supper was brought 
down to him by his wife ( p. 93). He read of the 
accident to the Lilly girl in the newspaper the day 
after it happened. About a week after the accident 
he was told of a report that it was his car that struck 
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the child. He received a call from Mr. Lilly but 
was not nervous when Mr. Lilly spoke to him about 
the matter ( p. 94). He did not see how anybody 
could have his car because it was locked (p. 95). 
His wife does not drive, although his daughter does 
drive, but his daughter was then at college in Pough-
keepsie ( p. 96). None of his employees drive the 
car. His car had not been in the section where the 
accident occurred since around Thanksgiving Day 
when his daughter was home for a vacation and used 
the car to visit some friends in that neighborhood 
( pp. 97, 98). The only person who ever drove his 
car aside from himself was his daughter, except 
that the garage man where he gets his car oiled 
sometimes drove it up to him from the garage 
(p. 101). His daughter was in Poughkeepsie on 
the day of the accident. He went to the garage to 
verify his recollection that the car had not been 
there on the day of the accident ( p. 102). When 
his car is oiled he usually takes it to the garage an<l 
one of the men from the garage returns it to hi1n· 
when it is finished (p. 103). When the defendant 
first heard his name mentioned in connection witt 
the accident he thought back to determine where 
his car had been at the time of the accident ( p. 105). 

Catherine Lott, sworn for the defendant, testified 
that she was employed by the defendant and ·was 
employed by him in the month of December, 1925 
( p. 107). She said the only persons working in the 
store in the afternoon on December 9, 1925, were 
the defendant, the witness and Mr. Gishel, the 
norter who cleaned up and swept the store. No 
other clerk was working that afternoon. The de-
cendant was the only one in the store that afternoon 
who could put up prescriptions. The defendant 
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was in the store that afternoon and was there when 
the witness left at ten minutes after 5 :00 (p. 108). 
He was still in the store when she got back at 6 :00 
o'clo ck and was still there when she left at 9 :00 
o'clock in the evening. A week and a half or two 
weeks after the accident Mr. Apple gate, one of the 
cler ks, asked her if she was there on the day of the 
accid ent and told her that Mr. Duckw orth's car had 
been mentioned in connection with the accident 
(p. 109). 

Th e defendant's wife testified that she recalled 
duri ng the month of December, 1925, taking her 
husb and's supper down to him on Wednesdays be-
cause he was the only one there who could do pre-
scrip tion work, and he could not leave. She would 
leave home between ten minutes after five and half 
past five · and would get to the store somewhere 
aroun d half past five. She took her husband's sup-
per to him on December 9, 1925 ( p. 111). She 
got to the store about 5 :30 and her husband was then 
there. Two or three or four weeks after the acci., 
dent she heard her husband's name mentioned in 
connection with it, and she then reflected back and 
knew that on that afternoon she had taken her hus-
band's supper to him (p. 112). 

Ja cob H. Gishel, the defendant's porter, testified 
that he was so employed by the defendant at the 
time of the accident; that he worked in the store 
that day from 8 :00 in the morning until 6 :00 at 
nigh t and was there continuously from 5 :00 to 6 :00. 
Mr . Duckworth was also there during that tirr1e. 
The only persons working in the store were Mr. 
Duc kworth, Mrs. Lott and the witness ( p. 118). 
The defendant's automobile was there all afternoon 
and the witness saw it between 5 :00 and 6 :00. I-I e 
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did not read of the accident in the newspapers as 
he does not read newspapers, and he did not know 
of the accident until Mr. Applegate mentioned it 
to him (p. 119). He saw the automobile across 
the street every time he looked out of the window 
and he looked at least five times ( p. 122). 

Howard Applegate testified for the defendant 
that during the month of December, 192S, he 
worked for the defendant and that he heard of the 
accident the day after it occurred. He did not 
work on the day of the accident because it was ,v ed-
nesday. He very seldom worked on \Vednesday. 
It was his day off (p. 127). Mr. Hoyt, the other 
clerk, also had Wednesday afternoons and evenings 
off, and the defendant remained to put up prescrip-
tions. The witness, Mr. Hoyt and Mr. Duckworth 
were the only ones who could put up prescriptions 
(p. 128). The witness heard that someone was 
trying to accuse the defendant of being responsible 
for the accident about ten days after it occurred 
(p. 129). 

Aloysius J. Dwyer, sworn for the defendant, tes-
tified: that he had known the defendant for a long 
time and that he was in the defendant's store from 

' about half past two to about ten minutes of six on 
the day of the accident (p. 130). He recalls the 
day of the accident because Mr. _Applegate later 
spoke to him about Mr. Duckworth being con-
nected with the case. Mr. Duckworth was in the 
store all the time the witness was there ( p. 131). 
He saw Mr. Duckworth's car across the street in 
front of the barber shop when the witness left the 
store. The witness was not working at the time and 
at the time of the trial he was not working, but was 
under the care of a physician ( p. 132). It was about 
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a week after the accident when Mr. Applegate spoke 
to him about Mr. Duckworth's name being men-
tioned in connection with it ( p. 133). The witness 
frequently stops in the drug store to visit (p. 134). 

Harry D. Holden, sworn for the defendant, tes-
tified that he lived in Phillipsburg for seven or 
eight years and conducted a barber shop on Main 
Street across the street from the defendant's drug 
store ( p. 138). The defendant's automobile was 
parked in front of his barber shop when the wit-
ness came back from lunch at a quarter of one on 
December 9, 1925. The defendant had spoken to 
him about parking his ( the witness's) car in front 
of the drug store and when the witness saw the de-
fendant's car in front of his barber shop he said 
"I said to myself, I swore a little bit, he don't con-
sider my place a business place." The car was 
there all afternoon ( p. 139). The witness was 
positive that it was there between 5 :00 and 6 :00 
and until he left his shop at 8 :00 o'clock. fie had 
an argument with someone who mentioned Mr. 
Duckworth's name in connection with the accident 
because he knew Mr. Duckworth's car was in front 
of his shop when the accident occurred ( p. 140). 
He heard of the accident to the Lilly girl on the 
day it occurred (p. 143). He knows · that Mr. 
Duckworth did not move the car while he ( the ,vi t-
ness) was in his shop on the day in question ( p. 144). 
He reiterated that Mr. Duckworth, the defendant, 
did not take his car from in front of the barber shop 
between 5 :00 and 6 :00 on December 9, 1925 
( p. 145). He remembered seeing the defendant's 
wife take the defendant's supper to him that after-
noon between a quarter after and half past five. 
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When he left his shop at 8 :00 o'clock the car was 
still there ( p. 146). 

In rebuttal the plaintiff called Daniel J. Lilly, 
another brother of the plaintiff, who said that he had 
heard the witness McDevitt say to the prosecutor 
of Warren County that he did not know, or was 
not sure, whether or not the license plates on the 
car that struck the girl were New Jersey plates or 
Pennsylvania plates. 

Walter E. Liefert was called by the plaintiff and 
testified that he saw a blue Buick coupe with a taped 
window on the left hand side near the Second Na-
tional Bank of Phillipsburg about noon on the day 
in question. 

At the conclusion of the testimony the defendant 
moved for the direction of a verdict in his favor 
upon the ground that it was not shown that it was 
his automobile that struck the plaintiff's intestate. 
This motion was overruled and an exception al-
lowed (pp. 151, 152). 

ARGUMENT 
1. THE TRIAL COURT ERRED IN REFUS-

ING TO DIRECT A VERDICT IN FAVOR OF 
THE DEFENDANT. 

The plaintiff failed to present any evidence con-
necting the defendant's automobile with the killing 
of the plaintiff's intestate. The only persons 
called as witnesses who were at the place of the 
accident when it occurred were the two children, 
Helen Lilly and Wilbur Y erane. They did not 
actually see the accident, but they saw an automo-
bile pass at the time of the accident. They did not 
nor did anyone else get the license number of this 
automobile. Helen Lilly said that she saw the au-• 
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tomobile twice, once when it was a block away and 
then again when it was close to the place of the 
accident. She saw something pasted on a window 
of the automobile in the shape of a Christmas tree, 
but she could not say which window it was. This 
tape or whatever it was was the only tliing unusual 
about the car that she noticed. The Y erane boy 
did not notice anything unusual about the car unti I 
it had passed the place of the accident when he 
said that he could see, through the back window 
of the car and two people in it, something taped on 
the left front window in the shape of a Christmas 
tree. All of this is said to have been at 5 :30 in 
the afternoon on December 9, 1925, with no street 
light at the place of the accident and no lights on 
the automobile that passed. The only way that . 
the Yerane boy identified the defendant's automo-
bile was by means of what he described as the 
Christmas tree pasted on the window. 

It is common knowledge that in the early part 
of December the sun sets at about 4 :30 and that 
complete darkness has fallen before 5 :30. 

We realize of course that there is no use in dis-· 
cussing upon this appeal the very many matters 
which affected the weight of the testimony offered 
by the plaintiff, because if there was any evidence 
that it was the defendant's automobile that struck 
the child a question for the jury was presented. 
Briefly stated, the matter now under discussion may 
be summed up in the question, Was the fact that 
there was testimony that the automobile involved in 
the accident had a left front window temporarily 
repaired with paper tape in the manner in which 
the window of the defendant's automobile ,vas re-
paired sufficient evidence to raise a jury question 
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as to whether or not the defendant's automobile was 
the one involved in the accident? 

It is respectfully submitted that while it might 
be unusual to find in the same locality many auto-
mobiles having windows repaired with paper tape, 
it is by no means impossible that another automo-
bile ,vith a window so repaired passed along Main 
Street that night. It is entirely probable, assum-
ing the truth of the testimony, that some other au-
tomobile with a ,vindow repaired with tape caused 
this accident. Unless a jury ,vould be entitled to 
find that no other automobile with a window re-
paired in the manner in ,vhich the defendant's 
,vindow was repaired could have passed over this 
road about the time of this accident, there was no 
testimony which required 1the submission of this 
case to the jury. 

\Vhen it appears in a case where the identity of 
an automobile is involved, that nobody saw the de-
fendent or anyone connected with him in the auto-
mobile, which according to the testimony offered 
by the plaintiff passed in the darkness or semi-dark--
ness without lights, and at a place where there was 
no street light, without anyone taking the number 
of the automobile, and without there being any tes-
timony as to its appearance except that some strips 
of paper or some other substance were pasted upon 
the left front window, and that strips of paper were 
pasted upon the left front window o~ the defend-
ant's automobile, we respectfully submit that there 
is no evidence justifying the submission to the jury 
of the question of whether or not it was the defend-
ant's automobile which struck and killed the child 
and then continued on its journey. 

Another reason why the Court should have di-
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rected a verdict in favor of the defendant is that, 
assuming that there was evidence from which the 
jury could hold that it was the defendant's car 
which caused the accident, there was no evidence 
that the defendant himself or anyone for whose 
conduct he would be responsible was driving the 
car. If someone unlocked the defendant's auto-
mobile and drove it without his knowledge or con-
sent to the place of the accident surely the defend-
ant would not be responsible. The testimony of 
the defendant was that he had the key in his pocket. 
This, of course, did not preclude the idea that son1e 
other person might have picked the lock or had a 
master key which would make it possible for the1n 
to use the defendant's automobile. The uncon-
tradicted testimony of all those who knew about 
the defendant's whereabouts was that he was not 
at the scene of the accident. Further than that the 
evidence was that the only persons who ever drove 
the defendant's automobile aside from himself were 
his daughter who was then, according to the uncon-
tradicted testimony, away at college, and the garage 
man who oiled and greased his car, and who of 
course would be an independent contractor. Upon 
this state of facts it appeared beyond controversy 
that if anyone did cause the accident with the de-
fendant's automobile it was someone for whose con-
duct the defendant was not responsible. 

This Court has frequently held that the presump-
tion arising from the ownership of an automobile 
that the owner or his servant or agent is using it 
at a given time may be rebutted, and if it is rebutted 
by uncontradicted and uncontroverted testimony 
the Court should direct a verdict for the defendant. 
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Doran v. Thomsen, 76 N. J. L. 754. 
Mis sell v. Hayes, 86 N. J. L. 348. 
Tischler v. Steinholtz, 99 N. J. L. 149. 
This Court has also held that in an action for 

personal injury the plaintiff in order to recover 
damages must show more than the possible respon-
sibility of the defendant for the injury. In the ab -
sence of direct evidence he must show the existence 
of such circumstances as would justify the inference 
that the injury was caused by the wrongful act of 
the defendant, and exclude the idea that it was due 
to a cause with which the defendant was uncon-
nected. 

Suburban Electric Company v. Nugent, 58 N. 
J. L. 658. 

In the case just cited the question was not as to 
the ownership of the alleged instrument of death 
but as to the cause of death by that instrument. We 
can see no reason, however, why the rule does not 
apply with equal force to a case of the kind now 
before the Court. 

It is respectfully submitted that there was pre-
sented at the trial of this case no evidence justify-
ing the submission to the jury of the question of 
the defendant's liability, and that the Court there-
fore erred in not directing a verdict for the defend-
ant. 

2. THE TRIAL COURT ERRED IN CHARG-
ING THE JURY THAT TESTIMONY THAT 
THE DEFENDANT MADE CERTAIN STATE-
MENTS WITH REFERENCE TO INSURANCE 
WAS ADMITTED "FOR THE PURPOSE OF 
ALLOWING THE JURY TO ASSESS IT IN THE 
SENSE OF ITS BEING AN ADMISSION OF RE-
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SPONSIBILITY IN CONNECTION WITH THE 
QUESTION WITH WHICH WE ARE HERE 
CONCERNED." 

The testimony to which the Court referred in 
this part of the charge was that of the plaintiff and 
the witness Sandt. The plaintiff testified that some 
time after the accident he called upon the defend-
ant and talked with him. He said that the defend-
ant became very nervous when the plaintiff said to 
him "I am the father of the little girl that was 
killed over on Main Street by your machine" 
( p. 58). After further discussing the defendant's 
actions on this occasion the plaintiff testified as fol-
lows with reference to what the defendant said: 
"For a few minutes he didn't say much. Then he 
put his head up again, and he said, 'I am going to 
tell you, my machine was not away from the front 
of my drug store from 11 :30 in the morning until 
11 :30 at night.' He said, 'There was not a clerk 
on the job, not even Mrs. Lott. There was not one 
working that · day but myself,' and then he said, 
'There's only one key to the machine. That was 
right here in my pocket, and I know nobody else 
could move the n1achine.' I didn't say anything. 
I stayed there and left him go a little 'My daughter 
might have had the machine down that way.' He 
said that, then he stopped a few minutes, and he 
said, 'No, she was not home from college.' Then 
he said, 'Well, I don't care, my car is insured big,' 
he said, 'I don't care'" (p. 61). 

Sandt, who was with the plaintiff when he visited 
· he defendant, said, that the defendant got red and 
nervous when the plaintiff accused him of being 
the owner of the machine that had killed the plain-
tiff's daughter ( p. 72). This witness testified as 
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follows as to what the defendant said: "We sat in 
the car and he told us, 'My car was not away from 
the drug store,' he said, 'from 11 :30 A. M. to 11 :30 
at night. I was the only one there, I could not 
leave,' and he says, 'Maybe his daughter had the 
car,' he says; afterwards, he turned round, 'She was 
not home, she was to college;' and he said to us, 
'Maybe the garage man went and got it; he takes 
it every so often for oil and grease and to look it 
over.' He went up to the garage and he found out 
the car was not there that day. He said, after he 
sat there awhile, all nervous and fussing around, he 
said, 'Well, did anyone see this car?' We said, a 
fellow who knows his car. He said, 'He must have 
been going pretty fast,' then, 'My car is fully in-
sured, I don't care' " ( p. 73). 

Referring to the statements of these two witnesses 
that the defendant had said he did not "care" as he 
was insured, notwithstanding the fact that the tes-
timony of one of them on this point had already 
been ruled out ( p. 61), the trial Judge said ( p. 153) : 

"Ladies and gentlemen of the jury: I desire to make 
one or two preliminary observations to you regarding 
consideration of this case, when you come to deliberat e 
upon it, the first of which is that you will recall durin g 
the progress of the trial, at least in two instances, ther e 
was a repetition of a conversation alleged to have taken 
place between the plaintiff, Mr. Lilly, and the defend -
ant, Mr. Duckworth, at the latter's home, or, subse-
quently, in his automobile; in which Lilly alleges that 
Mr. Duckworth referred to a certain amount of indif-
ference, because of his carrying insurance on his auto-
mobile. That testimony was allowed to stand only be-
cause, in the opinion of the Court, it was entitled to go 
in with the other testimony in the case, for the purpo se 
of allowing the jury to assess it in the sense of it s being 
an admission of responsibility in connection with th e 
question with which we are here concerned." 
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The Court then told the jury that the fact that the 
defendant was insured was immaterial ( p. 153). 

The Court assumed that the testimony as to the 
defendant's statement that he was insured had two 
n1eanings, or could be taken in two senses. In one 
sense it showed that the defendant was insured. In 
the other sense it ·was, according to the Court, an 
admission of responsibility. The jury was plainly 
told that this testimony, in the sense that it showed 
that the defendant was insured, was to be disre-
garded, but "in the sense of its being an admission 
of responsibility in connection with the question 
with which we are here concerned" it was to be 
dealt with and assessed. 

\Vhether the Court's instruction in this regard is 
construed ( 1) as a direction that what the defend-
ant is alleged to have said amounted to an admission 
of responsibility, or ( 2) as a direction that the jury 
could so treat it if they found it had that effect, the 
instruction was erroneous. 

The defendant's alleged statement that he did 
"not care" because he was insured came at the con-
clusion of a somewhat detailed denial of responsi-
bilj ty in which he voluntarily stated that he had 
been in his store at the time of the accident and that 
his car was parked and locked. Undoubtedly he 
said he was insured to lend support to what he had 
already said and to show that fear of a damage suit 
was not leading him to conceal the truth. 

Construed most broadly the defendant's alleged 
state1nent could not mean more than that he did not 
care whether the plaintiff sued him and got a judg-
ment against him or not, because he was insured. 
But indifference as to the outcome of a suit is not 
an admission of liability. Since the statement at-
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tributed to the defendant could not under any cir-
cumstances ( and certainly not when part of a con-
versation in which responsibility was flatly denied) 
be construed to be an admission of liability, it did 
not furnish any evidence of such an admission. 
The Court, therefore, erred in its charge in this 
respect and the judgment should be reversed. 

3. THE TRIAL COURT ERRED IN CHARG-
ING THE JURY THAT THE DEFENDANT WAS 
LIABLE IF HIS AUTOMOBILE CAUSED THE 
ACCIDENT AND WAS DRIVEN BY SOME 
SERVANT OF HIS OR SOME MEMBER OF 
HIS FAMILY. 

The Court several times in its charge stated that 
in deciding upon the defendant's liability they must 
determine ,:vhether or not the defendant or an em-
ployee of the defendant or a member of the defend-
ant's family was driving the automobile which 
caused the accident (pp. 159, 160, 161, 164). The 
following is typical of what the jury was told on this 
subject: 

"You will bear in mind your first inquiry will be, was 
this child killed by an automobile due to the negligence 
of some person driving it, and in the second place, was 
that person this defendant, one of his employees, or a 
member of his family? As you resolve this question, 
either for or against him, then you would take up, and 
only then, the question of damages, because if you dec :de 
those questions in favor of the defendant, that's the end 
of the case. If you decide them against him, then you 
would pass to the question of damages, and solve the 
problems presented to you in accordance with the law 
given you." (p. 164). 

Exception was taken to the Court's charge in 
this particular ( p. 165). 

The testimony of the defendant was that at the 
time of the accident out of which this case arises, 
his automobile was parked and locked and the key 

25 

was in his pocket. He further testified that his 
wife did not drive an automobile and his daughter, 
who sometimes drove, was at the time of the acci-
dent in Poughkeepsie, attending college. None of 
his employees ever drove his automobile ( pp. 96, 
97). 

Under the Court's charge the jury could have 
found that the defendant was not driving his auto-
mobile, but some servant of his or some member of 
his family was driving it. To find this the jury 
would have been obliged to find that the defendant 
was either mistaken or was not telling the truth 
when he said that his automobile was locked and 
he had the key in his pocket. If the defendant's 
automobile was being driven by an employee or a 
member of the defendant's family, the defendant 
would not be liable, of course, if the car had been 
taken without his permission, or if it had been 
loaned to the person driving it for his or her own 
purposes. Nevertheless the jury was simply told 
that the defendant was liable if his car was driven 
by his employee or a member of his family, and 
that driver was negligent. 

This is certainly not the law. The presumption 
arising from ownership of an automobile involved 
in an accident, as we understand it, merely goes so 
far as to make out a prima facie case against the 
owner and does not amount to absolute proof of re-
sponsibility for the driver's negligence. 

The defendant, in effect, denied that he had au-
thorized anyone to use his car on the day of the ac-
cident. He said his car was parked near his store 
and locked. In view of such testimony on the part 
of the defendant, if the jury held that his car was 
not parked and locked, as he said, but was driven 
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by an employee or member of his family, it was 
possible for them to find that it was driven with -
out the defendant's knowledge or consent. His 
testimony certainly amounted to a denial of his hav -
ing authorized the use of his car at the time of the 
accident. 

The Court erred in taking from the jury the 
question of t_he defendant's responsibility for the 
negligence of the driver of his car, if the jury held , 
as it could have held under the charge, that the de-
fendant himself was not driving it. 

Furthermore, we think it was erroneous for the 
Court to permit the jury to find that an employee 
of the defendant or a member of his family was 
driving his car at the time of this accident. In the 
light of the defendant's uncontradicted testimon y 
that his daughter, the only member of his famil y 
who ever drove his car, was away at college ( a 
statement easily disproved if untrue), and that non e 
of his employees ever drove ,tiis car ( another state -
ment readily susceptible of verification) the jur y 
shquld have been required to find either that the 
defendant's car was not involved in the accident or 
that it was driven by him, if the case was to be sub-
mitted to a jury at all . 

It is respectfully submitted that for one or mor e 
of the reasons argued above the judgment entered 
in this case should be reversed. 

EDWARD 1 L~ KATZENBACH, 
Attorney for and of Counse l 
with Defen ,dant-Appellant. 
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ST A TEMENT O1F FACTS. 

This is an appeal from the judgment iof the Warren 
Cou nty Circuit Court entered on a verdic 't in the sum 
of $3,000, against the defendant, and in favor of the 
plaintiff, for damages for the death of his minor child, 
Irene M. Lilly, as a result of being struck by the de~ 
fend ant' s automobile. 

The accident occurred on Decemlber 9, 1925, at 
Philli psburg, Warren County, on one of the principal 
street s of Phillipshurg, known as South Main Street, 
which leads through the heart of Phillipsburg, to 
East on and Alpha, and other points. The accident 
to ,ok place at the point where another street, called 
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M:ill Street, joins South Main Street on the sout h side. 
The plaintiff's daughter, Irene M . Lilly, was a young 

child, seven years of age , at the tim~ of her death. 
At the time of the accident, she, in com 1pany wi th her 
sister, Helen Lilly, and a boy, Wilibur Yera ne, in~ 
tended to cross from the south to the north side of 
South Main Street, at Mill Street. There was a car 
parked on the south side of South M:ain Stree t, just 
east of the junction of Mill Street and South Main 
Street, and this car was in or near the gutter of South 
Main Street . The three children started acro ss be~ 
hind this car, and they walked behind this ca r, or on 
the westerly side of it, and stopped. Irene , the girl 
who was killed, was ahead, and as she stood there 
she looked to · the left, and at that time the d efend~ 
ant's car was up at Purcell's corner, about two hun~ 
dred feet way , in a westerly direction, or in the direc-
. tion of Easton and it was going east and go ii.ng fast. 
There was nothing in between the oncoming car and 
the girl as she stood there to interfere with the driver 
of the car seeing her. 

The girl then continued to stand still where sh e was, 
and after she had finished looking to the left , which 
would be in a westerly directly, she then turne d her 
head and looked to the right, which would be ,easterly, 
to see if anything was coming from that direc tion, 
and in order to ascertain this, she extended he r head 
out heyond the rear of the standing automobile , and 
as she was standing there, looking to the righ t, the 
defendant's car, which was going fast struck her from 
the left and knocked her into the street. There were 
no other cars going in either direction on South Main 
Street or Mill Street at the time o.f the accide nt (p. 
41, 11. 18-22 .) 

The car that struck her slowed up somewha t, after 
she had been hit, and both of the two men in the car 

h h ·Id 1 . . the 
lo -oked back and apparently saw t e c 1 · ymg m 
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street, fo r there was nothing to prevent their seemg 
her, an d then they went on without stopping . Up 
to th e t ime that the g irl was struck, there was no horn 
wunde d by the defendant ' s automobile, and it had no 
lights on it, .although it was dusk. The girl was ser-
iously inju red and was picked up by some one else 
and w as taken to the hospital and d ied there on De-
cember 19, 1925 , as a result of these injuries. 

Th e car that struck the girl was a blue coupe, and 
had a bro k en window in the left hand door, the pieces 
of whi ch w ere held together iby adhesive tape of some 
kind, pl aced on the window, in a triangular shape, so 
as t•o form the shape of a Christmas tree. The car 
was id en tified the next day by the girl's sister, Helen 
Lilly, an d by the boy who was along, Wilbur Y erane, 
both of whom witnessed the accident, and there was 
other t estimony produced by the plaintiff to the ef-
fect that th is car was seen in the vicinity of the acci -
dent goin g in this direction, both before and after the 
acciden t , which strongly corroborated the story of the 
boy and girl. The car that was so identified by 
Helen Lilly and Wilbur Y erane, was admitted to be 
the de fendant's car by the answer to an interrogatory . 
M'.oreov er , the defendant made certain damaging ad-
missi ons in an interview had with him by the plaintiff 
after th e accident. 

Th e sole defense in the case was that it was not the 
defend an l' s car that caused the accident . 

POINT No. 1. 

THE COURT WAS CORRECT IN DENYING THE 
MOTIO N FOR THE DIRECTION Oif A VERDICT . 

Th e first point urged by the def.endant in his brief 
is that the court erroneously denied the defendant's 
motion for a non-suit , and counsel for defendant in 
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his hrief, sets forth two reasons as to why this was 
error , in his opinion. The first reason is, that there 
was no evidence to go to the jury that it was the de-
fendant's car which caused the accident; and seco nd, 
that there was no evidence that the "defendant him -
self or anyone for whose conduct he would be re-
sponsible, was driving the car." We propose to tak e 
up the first reason under the title of "A," and the 
second one under that of "B." 

A. 

As we have already intimated, that was abunda nce 
of evidence to go to the jury on the first point that it 
was the defendant's car that was involved in this acci -

dent. 
We shall first deal with the testi ,mony of the plain -

tiff's witnesses on this point. The witness, Hele n 
Lilly testified that the car that hit her sister was a 
dark blue closed car , a coupe, with two windows in 
each s'ide (page 25, 11. 7-13 and page 33, ll. 5-6) ; 
that one of the windows of the car was taped in a 
trianglar shape so that it looked like a Christmas tree , 
(page 2 3, 11. 1 7 -3 1. ) 

She also said that the next morning after the acci-
dent, a police officer of Phillipsburg by the name of 
Stehlin , came and got her and Wilbur Y erane and in-
structed them to p 'ick out the car, if they saw it, that 
caused the accident. Accordingly, she identHied a 
car that was standing in the street opposite defenda nt's 
drug store as the very ,car that had struck her sister the 
evening before, and she says that when she then saw 
it that it was the left hand front window that was 
taped, (page 31 , 11. 28-31.) We set forth her testi-
mony on this important point for the purpose of show-
ing how strong and unequivocal it was to the eff ect 
that it was that very car that struck her sister. (page 
23, l. 34 to page 25, l. 6.) 
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"Q. Did you see that car again after the ac-
cident? 

A. 
Q. 
A. 
Q. 

Yes, sir. 
Where? 
In front of Duckworth' s store? 
Did it have tape on the window? 

A. Yes, sir. 
Q. The same appearance as the car you saw 

in the accident? 
A. Yes, sir. 
Q. How soon after the accident was it that 

you saw the car in front of Duckworth' s? 
A. I think it was the next day that Mr. Steh-

lin, the cop, came down in his motorcycle, and 
took me to try and find it. 

Q. Wilbur was with you at the time? 
A. Yes, He took us up around the block and 

he said we were to pi ,ck out the machine. 
By Mr. Gildea: I object to that. 
By the Court: 

Q. A is a result of what was said you looked 
for the car? ' 

A. Yes. 
Q. You saw this car in front of Duckworth' s 

drug store? 
A. Not in front of the drug store, across the 

str eet from the drug store. 
Q. The car that had the same tape on it as 

you had seen the night before, put on in the 
sam e way as the one in the accident? 

A. Yes. 
By Mr. Gebhardt: 

Q. Will you please tell me whether the car 
you then saw when you were with Mr. Stehlin in 
front of this drug store of Mr. Duckworth's, was 
or was not the same car that hit your sister? 

A. It was the car. 
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Q. It was, you say? 
A. Yes." 

She pointed out this sam 'e car to her fathe r lat er 
(page 25, 11. 17-22) and he took down the nu mber, 
which was 223037 , New Jersey, 1925, (page 56, 11. 
2 3-36). The defendant admitted in answer to the 
second interrogatory served upon him that this car 
belonged to him (p . 65, 11. 20-32). 

Wilbur Y erane, the next witness produced by the 
plaintiff stated that the car that hit the girl was a 
closed car with two w indows . on each sid e and 
"darkish" blue in color ; that the window of the left 
front door was taped like a Christmas tree , {pa ge 40, 
11. 11-32) . He also testified that he saw the same 
car the next day in front o{ Duckworth' s drug stor e 
when the police officer took him up there. We quote 
from his testiimony at page 41, 1. 22 to page 43 1. 10. 

"Q. Did you at any ti'me after the acci dent 
see this same car? 

Q. Where did you see it? 
A. Up in front of Duckworth's drug store. 
Q . How long after the accident was tha t? 
A . Next day . 
Q . Who were you with at the time? 
A . Mr. Stehlin . 
Q. The cop? 
A. 
Q. 
A. 
Q. 

day? 

Yes, sir . 
Who else was along? 
H.elen Lilly . 
What did you do on that occasion, that 

By Mr. Gildea: Objected to as irrelevant and 
immaterial. 

By the Court: He may answer. 
By Mr . Gildea: I ask for an e:x:ception . 
A. He asked us to point out the machine and 

we did it . 
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By M r . Gildea: I move that be stricken out as 
not r esp ons ive . 
By the C ourt : Strike it out. 

By the Court: 
Q. Y ou saw a car there? 
A. Y es. 
Q. W'here was it standing? 
A. In front of Duckworth's drug store. 
Q. Which side of the street? 
A. R ight hand, towards A 'lpha . 
Q. Same side as the drug store? 
A. Y es. 
Q. What kind of a car did you see there ? 
A. A closed car, and the window was taped. 
Q. Which window Was taped? 
A.- Left door, the window in the door . 
Q. What kind of tape was it? 
A. I could not tell you what kind of tape . 
Q. How was i't taped? 
A. Taped up like a Christm ,as tree . 
Q. Did it resemble the same tape that y,ou 

had seen on the car that struck the girl? 
A. Yes, ,si'r. 
Q. The same window, the same side? 
A. Yes , sir . 
Q. The same form of tape? 
A. Y es, sir. 
By M:r . Gebhardt: 
Q. What color was the car you saw standing 

there? 
A. Dark blue. " 

Willi am Lill y , a brother of the plaintiff, testified 
tha t he was fam i liar with the Duckworth car and saw . 
it on th e very day of the accident within a few min -
utes of 5: 30 P. M. on Sout:h Main Street, Phillips -
bur g, about five blocks away from 'the scene of the 
accid ent in a w~sterly direcbion, and going toward 

• 
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the scene of the aecident. We quote from his tes ti-
mony, (page 49, 1. 2, to page 50, 1. 35.) 

Q. Prior to the time of this accident happ en-
ing, were you familiar with . Mr. Duckworth's car. 

A. Yes, sir. 
Q. How were you familiar with it? 
A. I have seen Mr. Duckworth driving it. 
Q. How many times have you seen him 

driving it before the accident? 
A. Some · days three or four times, most ev ery 

day, some days I would not see him. 
Q. Do you recall having seen him drivin g it 

a short time before the accident? 
A. Yes. 
Q. Will you describe · to me the nature of this 

car he drove, make, and color and so forth? 
A. Buick coupe\ blue body, dark trim arou nd 

the windows. 
Q. How many windows in it on each side? 
A. Two windows on each side. 
Q. Please tell me whether or not you saw this 

car the day this accident happened. 
A. Yes. 
Q. And when did you see it? 
A. I seen . it around a few minutes of 5 :30 

when I crossed the street in front of it a.t Main and 
Jefferson Street. 

Q. Was that beyond the intersection of M.ill 
Street and South Ma.in Street towards Easton , or 
where? 

A. Towards Easton. 
Q. Did you notice anything unusual about 

the car at that time? 
A. No, only that it was his car. I knew the 

car by the window. He had tape on it. 
Q. Which side was that tape on? 
A. Left side. 

' 

9 

Q. On which window? 
A. On the window of the door on the left 

side. 
Q . What was the general shape that this tape 

to ok? 
A. On the order of a pyramid, came up to a 

point. 
Q. What color was the tape? 
A. It was not really a white . It didn't look 

whit e, a sort of straw color. 
Q. What direction was the car going? 
A. Towards Alpha . 
By the Court: 
Q. D id you see who was driving it? 
A. No, sir, I could not see who was driving 

it, bu t it was a man driving it. 
Q. A man driving it . How many people 

were in it? 
A. There was another man sitting in the car. 
Q. You noticed there were two persons? 
A. Yes, I didn't take notice to look to see 

wh o was driving any more than I merely looked 
at the car as I crossed over the street there. 
By M r. Gebhardt: 

Q. Did you see this car a.ny time after the 
accid ent? 

A . , Yes. 
Q. Where did you see it then? 
A. I seen Mr. Duckworth in it different times 

pas sing up Main Street, and I have seen it stand-
ing in front of his store, and across the street. 
Philli p Lilly testified that on the third day after the 

ac cident , h is daughter again pointed out the same car 
an d h e took therefrom the license numher, as we have 
already sta t ed, (page 56, H. 23-36). 

Tho mas E . Spencer said that he worked at a plant 
toward A lpha , or east of the accident, and that he 
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quit work a few minutes before 5 :30, and walke d in 
a westerly direction toward the scene of the acci dent, 
apparently on South Miain Street, but before he got 
to the point of t'he accident a car passed him, an d his 
attention was attracted to the car because of the speed 
it was travelling, and by the fact that the windo w of 
the left hand front door was taped in the shape of a 
Christmas tree; that the car was going around thirty-
five miles an hour, if not more, and was a close d car 
of dark color. He had seen the same car before this 
standing in front of the defendant's drug store. Whe 
he arrived at the scene of the accident, the girl had 
been taken to the hospital, (page 62, 1. 20, to pag f 
64, 1. 23.) 

William H. Stehlin, who was the Phillipsburg P ' 
lice officer, stated that he had orders from the Chief 
of Police to go down and get the two children, H elen 
Lilly and Wilbur Y erane, for the purpose of end eav-
oring to locate the car that struck the girl. He took 
them up South Main Street from their home, a dis-
tance of eight or nine blocks, and they pointed ou t the 
car that was involved in the accident, whi ,ch, as we 
have already stated, was Duckworth' s car. He said 
this car was a Buick coupe, dark color, with the left 
window taped in a triangular shape. He took down 
the number but had turned it in to the police h ead-
quarters, and could not give it. He was no lo nger 
on the police force. 

It is extremely imp.ortant to note that this was an 
official investigation conducted by the authoritie s of 
Phillipsburg, undoubtedly because of the wanton ness 

· involved in the accident evidenced by the failure of 
the automobile to stop, and that the polrice officer did 
not tell the children anything except that they should 
point out the car which struck the girl. He said that 
in driving up and down South Main Street with the 
children, he passed lots of cars ( in all probab ility 
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sc~res of them ,), and .that thi's was the only car they 
pomted out, and that they p,icked out this car without 
any suggestion of any kind , from him. Certainly a 
more positive identification of the car would hardlv 
be required in a homicide case, let alone a oivil cas: . 
Mr. Stehlin's testimony appears on pages 66 to 71. 

Alb ert M. Reading, a clerk in the office of counsel 
for the plaintiff, testified that he endeavored to locate 
the p olice blotter containing the report of this acci -
dent a t the City Hall at PhillipSlburg, but the author-
ities at the City Hall had been unable to do so, (page 
7 7, 11. 2-2 1 ) . 

In addition to these witnesses as to the identifica-
tion of the car itself, the plaintiff produced evidence of 
an int erview between the plaintiff and defendant 
s~ortly after the girl's death, in which both by his ac-
tions and words, the defendant clearly showed indica-
tions of guilt. 

The plaintiff testified with respect to this interview, 
(pag e 58, l. 10 to page 62, 1. 14) and said that after 
he ha d informed Duckworth that he was the "father 
of the little girl that was killed over on M:ain Street 
by you r machine," Duckworth got "all worked up," 
(page 58, 11. 1 3-16), and was shaking and trembling 
and wa s red in the face, (page 59, 11. 2-32). 

He the n suggested to the plaintiff and the man 
?w~n G. Sandt, who was with Lilly, that they go ou; 
m his m achine, that he would be out in a few minutes, 
(·pag e 60 , 11. 1-2) . What occurred in the rest of the 
intervi ew is graphically described by Lilly i~ the fol-
low.ing testimony, (page 60, 11. 3-2 3). 

"Q. You didn't go in the house? 
A. He said he would not let us in because his 

wife was awful nervous and awful broken up, and 
he w ould not let us in. 

Q. What did you then do when he told you 
to go out in the car? 

I 
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A. We turned round and went out and sto od 
on the corner. When he came out of the ho use 
he went right across the street and said to ge t in 
his machine. We walked around the other side 
of t'he car and got in the back seat. 

Q. All of you got in the car? 
A~ The three of us got in the machine. He 

sat there running his hand around the stee ring 
wheel. ·He said he didn't know how they co uld 
get his machine mixed up with it. Then he as ked 
how they identified the machine. I told him 
m,y daughter for one -seen the adhesive tape on 
the left side window. Then he dropped his 
head." 
Again at page 60, 1. 31 to page 61, 1. 14. 

"Q. After he dropped his hea-d, what h ap-
pened? 

A. For a few minutes he didn ' t say muc h. 
Then he put his head up again, and he sai d 'I 
am going to tell you .my machine was not aw ay 
from the front of my drug store from 11 :30 in 
the morning until 11 :30 at night.' Hes -aid • there 
was not a clerk on the job, not even Mrs. Lott. 
'There was no one working that day but myse lf,' 
and then he said, 'there's only one key to the ma-
chine . That was right here in my pocket, and 
I know nobody else could move the machine. ' I 
didn't say anything. I stayed there and left him 
go a litde. · 'My daughter might have had the 
machine down that way.' He said that, then he 
stopped a few minutes, and he said, 'No, she was 
not home from college.' Then he said, 'Well, 
I don't care, my car is insured big,' he said, 'I 
don't care.' " 
Again at page 61, l. 31 to page 62, 1. 11. 

"Q. Go on, what else, if anything, diid he 

say? 
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A. He sat there, and he didn't say anything 
for a w hile . He kept looking at me . 

Q. What else happened? 
A . Then he turned the machine and went on 

out W ash ington Street. 
Q. You got out of the machine? 
A . No , we stayed right in the machine. He 

turned round to go out Washington Street and 
he said maybe the garage man came down and 
took his car to change the oil in it. 

Q. Whose car? 
A. Duckworth's. He said I was up there 

and found out from the records that my car was 
not up there. He took us down as far as 5,_ __ 
Street. There he left us out. He went up 
South Main and we went down South Main. " 
It is .highly important to note that Duckworth did 

not deny having this .conversation and did not deny 
his stat ements therein as Lilly testified to them. 
Futhermor e, he swore that Mrs. Lott was in the store 
that aft ernoon and evening except between about 5 
P. M. and 6 P. M. (p. 93, 11. 20-29) and she corrob-
orated this (p . 107-9), thus contradicting himself. 

The plai ntiff's · tes timony on this point was corro-
b orated by that of Owen G. Sandt, who accompan ied 
him. W e quote from his testimony at page 72, 11. 
10-35. 

"Q. What happened when you got there? 
A. M r. Lilly rapped on the door, and M-r. 

Duck wo r th' s daughter, or who she was, a little 
girl came, and we asked her if ·MT. Duckworth 
was in, and she said yes . She called him, and he 
came out and stood there. Mr. Lilly asked, 'Do 
you know who I am?' He said , 'No.' He said, 
'I am the father of the li'nle girl your machine 
hit up in South Main Street,' and when Mr. Lilly 
told him that, he got · red in the face, and kind of 
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nervous. He said, 'Go outside and I will co me 
out. I don't want you to come in the hous e. 
My wife's nervous and all upset.' We walk ed 
out to the curb and stood out there, and he co me 
out and called us over to the machine. We we nt 
over and sat in the m iachine. He asked why we 
picked out his car. Mr. Lilly said, 'Your car w as 
identified by the tape on the window.' He sa id, 
'My car's not the only car taped up.' Mr. L illy 
said, 'That's the only car I ever seen taped up 
like that, shaped like a Chris 'tmas tree.' We sat 
in there and he w:as running his hands round 
the shifting lever and the steering wheel, all nerv-
ous, all worked up like, looked to me like-

By Mr. Gildea: That's objected to, as a co n-
clusion. 

By the Court: Strike out the conclusion, that 
latter part." 
Algain at page 7 3, ll. 12-29. 

"Witness: We sat in the car and he told us, 
'My car was not away fr.om the drug store,' he 
said, from 11 :30 A. M. until 11 :30 at night. 
I was the only one there, I coulq not leave,' and 
he says, maybe his daughter had the car, he says 
there, and he says afterwards, he turned round, 
she was not home, she was to college ; and he 
said to us, maybe the garage man went and got 
it; he takes it every so often for oil and grease 
and to look it over. He went up, to the gara ge 
and he found out the car was not there that day. 
He said, after he sat there a while, all nerv ous 
and fussing around, he said,, 'Well, did anyo ne 
see this car?' We said, 'Yes, a fellow who knows 
this car.' He said, 'He must have been going 
pretty fast then. tMy car is fully insured . · I 
don't care,' he said. . 
It will thus be observed that the plaintiff produced 
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two witnesses who saw the accident, and who, the 
very next d,ay, id.entified the Duckworth car as the 
one which struck the girl, and also the policeman who 
corro borated the facts of the identification; one wit-
ness who saw the Duckworth car and identified it as 
that very car five blocks away from the scene of the 
accident at about the time of the accident, and going 
in the direction of the accident; and another witness 
who saw a car of the same description which he had 
frequently seen in front of Duckworth's store fleeing 
from the scene of the accident, at high speed, shortly 
after it occ urred ; and finally two witnesses who had 
an interview with Duckworth, which afforded str:ong 
ground for the conclusion that it was Duckworth' s car 
that was responsible for the accident. Such was the 
strength of the plaintiff's car, and we submit that it 
amounts to the most positive and convincing evidence 
that the Duckworth car was the one which struck this 
girl. 

Th e rule is so well settled that it does not seem 
nece~ sary to restate it, that on an appeal where there 
is any ev ,idence to go to the jury to support the plain-
tiff's case, the case must be submitted to the jury, and 
the acti on of the trial judge will not be reversed on 
app eal. This is not a Rule to Show Cause, so, of 
cour se, the weight of the evidence cannot be consid-
ered, although we submit that even on a Rule the ver-
dict sh ould not be set aside. 

Thi s rule was laid down in very terse fashion in the 
case o f Traction Co. vs . Scott, 58 N. J. L. 682, at 
page 6 8 2, as follows at page 686 . 

" Whether the facts are disputed or undisputed, 
if different m inds might honestly draw different 
co nclusions from them, the case should properly 
be left to t'he jury, and that, in order to with-
dr aw such a case from the jury, the facts should 
not only be undisputed, but the inferences , in re-
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spect of the defendant's failure of duty, which 
arise from these facts, should be indisputable. " 
The rule is stated somewhat more in detail in the 

case of Newark Passenger Railway Co. vs. Block, 55 
N. J. L. 605, at page 607. 

"W 1hen, in such cases, the trial judge is re -
quested to nonsuit, or to direct a verdict, his duty 
is, as was well expressed by Lord Chancellor 
Cairn es, in Metropolitan Railway Co . v. Jack -
son, L. R., 3 App. Cas. 19 3, to say whether any 
facts have been established by evidence from 
which negligence may be reasonably inferred. 
If none, there is no case to go · to a jury; but if 
from facts established negligence may reasonably 
and legitimately be inferred, it is for the jury to 
say whether from those facts negligence ought to 
be inferred. 

In performing this function the trial judge must 
take care not to trench on the peculiar province 
of the jury to determine questions of fact, and 
must bear in m 1ind that the question is not 
whether he would inf er negligence from the es -
tablished facts, but whether negligence can be 
reasonably and legitimately inferred therefrom 
by the jury. 

It follows that if the real facts have not been 
established by the evidence, but remain in sub -
stan 'tial dispute, the trial judge must submit them , 
and the inferences to be drawn from those which 
the jury find established, to the de !ter •mination of 
the jury." 

See also: 
Ferguson vs. C. R. R. Co. 71 N. J. L. 647 . 
Smith vs. Erie R. R. Co. 67 N. J. L. 637. 
Adams vs. Camden, etc. R.R. Co.69 N. J. L. 4 24. 

A recent case that is practically on all fours w ith 
the case at bar and dearly dispositive of it, is that of 
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Benson vs . Brady, 5 Misc. 1 3. One of the main ques-
t ions in dispute there was as to _ whether _ it _. the 
defendant's car that was involved in the accident. 
T he defendant admitted in his answer that . he w r-
the owner of the car bearing license number 2 7 5 710. 
H e did not take the stand in his own defense, evident-
ly believing that the plaintiff's evidence was not strong 
enough to go to the jury, but both the trial judge an d 
the Supreme Court disagreed -with him on this point. 
The testimony of the plaintiff's witnesses is well 
summ 1ed up from the following eX!cerpt, at page 1 5. 

"Christy, a witness for the plaintiff, testified 
that he caught sight of the first three numbers of 
the car that hit the plaintiff and that these num-
bers were 2 7 5 . Kondrup, ·· a trooper, called at 
the defendant's residence the day following the 
accident and asked him if he had been out the 
night before with his car, and he replied that he 
had iiot taken his car ou't. Thereupon, the wit-
ness requested the defendant if he would permit 
him, the witness, to look at his, the defendant's, 
car, and having received . his assent, they both 
went out to look at the car and upon viewing it 
the defendant said, 'I will say !'omehody has 
been out with the car,' but that he did not know 
who it could have been. The witness further 
testified that the car looked as if it had been run 
several miles on a flat tire; that upon calling de-
fendant's attention to a break on the right rear 
mudguard, the ,defendant at first said that it was 
an old mark and finally admitted it was a fresh 
mark. There was also the circumstance that the 
fresh mark was on that side of the defendant's 
car where it would naturally be as a result of the 
impact with the plaintiff's car in passing it." 
The Supreme Court held that the trial judge proper-

ly denied both the motion for a nonsuit and the mo -



18 

tion for the direction of a verdict, because the fore -
going facts were sufficient to go to the jury on th e 
identity of the car . 

Upon a mere glance at this Benson case, it becom es 
at ·once apparent that the testimony in the case at bar 
was many times stronger, for in the case at bar there 
were two witnesses who saw the accident, and who 
pos ,itively identified the defendant's car as being re-
sponsible, bes ,ide the other two who saw it in that 
vicinity at that time, and in addition the damag ing 
admissions o.f the defendant himself. Certainly if 
the Benson case was a jury question, the instant case 
was infinitely more so. 

Counsel for defendant in his brief a£sume that the 
burden rests upon the defendant to show that the re 
was no other automobile of this same description that 
might possibly have passed the point of this accid ent 
at this time , but such is · not the law, as is clearly in-
dicated by the decisions referred to above, and co un-
sel fa ils to cite any authority in support of his unusu al 
contention on this point. Moreover, counsel over-
looks the fact that the Duckworth car was positiv ely 
identified by these three witnesses as the car in ques-
tion, which affords ample evidence to go to the jury,. 
beyond any poss !ibility of question. 

It is respectfully submitted that there was an 
abundance of ev idence to go to the jury on the ques-
'tion of the identity of the car. 

B. 
The second reason urged by the defendant for the 

direction of a verdict , was that there was no eviden ce 
to go to the jury that the defendant or any one for 
whose conduct he would be responsible , was drivi ng 
the car at the time of the accident. This point is 
likewise without merit. 

In this first place , so far as this aspect of the case 
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is concerned, counsel asked for the direction of a ver-
dict on the ground "that there is no proof that the 
defendant was driving the automohile that struck this 
ch ild," (page 150 , II. 34-5). It will be observed 
that he did not include the other reason that he now 
seeks to argue, that there was no evidence that "any-
one for whose conduct the defendant would be r e-
sponsible was driving the car." ( Quotation fro m de-
fendant's brief). Consequently, he is now limited 
to the reason that he advanced to the trial court for 
a direction on this po ,int. See Neff v . Hannan 85 N. 
J. L. 381. ·M:oreover, we ·desire to point out that this 
reason for the direction of a verdict in any event, is 
n ot broad enough to warrant the court in directing a 
verdict because of the fact that even if there was no 
evidence that the defendant was operating the car, in 
order for the court to take this case from the jury, 
the reason would have ,to be advanced that there was 
likewise no evidence produced that his serv,ant or 
agent was operating the car. 

In the seco!1d p lace , the rule of law has been defi-
nitely £ettled in this state by a long line of cases, that 
where there is proof that the defendant's car was in·-
v olved in the accident, then the presumption arises 
that the car was at that time being operated either by 
the defendant o~ by his servant or agent, acting with-
in the scope of his employment. 

This rule is clearly laid down by this court in the 
case of Ti schler vs. Steinholtz, 99 N . J. L. 149, at 
page 152. 

"The evidence showed that the car was owned 
by the defendant Morris Steinholtz. Such proof 
of defendant's ownership of an automobile driv-
en on a public highway raises a presumption of 
fact that such automobile was in the possession 
of the defendant, if not personally, then through 
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his servant, the driver, and that such driver was 
acting within the scope of his employment." 

See also: 
M\issell vs. Hayes, 86 N. J. L. 348. 
D~nnery vs. Great A. & P. Tea Co., 

82 N. J. L. 51 7. 
The case at bar ,is a somewhat unusual case, for the 

sole defense in the case was that the def .endant's car 
was not the one respons ,ible for the accident, but tha t 
on the contrary, the defendant's car was parked in 
front of his s,tore from 12 or 12 :30 noon, on the da y 
of the accident, to 11 P. M. that evening, and that 
there was only one key for the car which was in de ~ 
fendant' s pocket, and he · was in his store continuous ly 
between the same hours. · 

This was not one of the cases, therefore, of whic h 
there are many in the books, where the defendant ad -
mitted that the car responsible for the accident wa s 
his car, but averred that it was being operated by 
some one who was not his authorized servant or agent , 
and where the defendant introduced evidence show -
ing the circumstances under which the person was 
c;:lriving the car to prove that he was not doing so as 
his servant or agent. On the contrary, Duckworth's 
whole defense and his only defense, was that it was 
not his car. 

This being so, the sole question for the jury to con -
sider with reference to the connection of the defend -
ant's car with the accident, was as to whether or not 
it was, in fact, his car that ·struck the girl. If not, that 
ended the case. On the other hand, if the jury came 
to the conclusion that it was the defendant's car, the n 
that would wipe oU:t his entire defense that his car wa s 
in front of his sitore from noon until 11 :00 P. M ., 
that the . only key was in his pocket, and that he wa s 
at the • drug store continuously during that period on 
that day. And this would leave the established fact 
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that it was the defendant's car that caused the acc1-
dent. 

Thereupon, under the decisions above referred to, 
the presumption would arise that the car was either 
operated by the defendant himself, or by his servan t 
or agent, acting within the scope of his employment , 
and the jury having refused to give credence to the 
defendant's story, this presumption would stand un-
rebutted, for there was no testimony produced by the 
defendant as to who the person operating the 
car was and that such person was not his servant or 
agent, and the jury would have the right to assume, 
therefor e, that the defendant or his au 1thorized ser-
vant or agent, was driving the car at the time of the 
accident. 

The case of Doran vs. Thomsen, 76 N. J. L. 754, 
cited by cousel under this point, has no application to 
this situation, for there the car was admittedly the de-
fendant's car, but the proof was that this daughter 
was driving the car on her own pleasure and not in 
any way on hehalif of the defendant. But in the case 
a t bar, there was no pr~of hy the defendant as to who 
was driving the car-he simply denied that it was 
his car. 

While it is true, as counsel states, that where the 
defendan't' s ownership of the car causing . the accident 
is established, the presumption that then arises as to 
the car being operated by the defendant or his author-
ized servant or agent, may be rebutted by showing 
that the person who was driving the car was not, in 
fact, the servant or agent of the defendant, or not 
acting as such at the time, there was no such evi-
dence in the instant case, however, Duckworth's sole 
defense being that his car did no ,t cause the accident. 

In the two other cases cited by counsel in this con-
nection, of Missell vs. Hayes, 86 N. J. L., 348, and 
Tischler vs. Steinhol:tz, 99 N. J. L. 149, judgments 
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for the plaintiff were affirmed, and they afford no 
support for the defendant's contention. 

The other case cited by counsel in his brief is that o f 
Suburban Electric Co. vs . Nugent, 58 N. J. L., 658 , 
and is so far from being an authority for the defen d-
ant's position in this case, that we shall make use o f 
it in our behalf. In that case there was no eye w it-
ness to the accident at all; the evidence was pur ely 
circum1Stantial and yet this court held that the eviden ce 
plainly established the responsibility of the defenda nt 
for the accident. We quote from the opinion of the 
court at page 660. 

"No one was present when the decedent came 
to his death, and therefore there was no direct 
evidence to show how it was caused; but it ap -
peared from the plaintiff's proofa that there was 
fastened upon the pole at the foot of which de -
cedent's body was found, a reel, around which 
was wound a wire rope used for the purpose o f 
raising and lowering one of the defendant's arc 
lamps; that the reel was about on a level w ith 
the top of a man's head, and that the wire rop e 
around it was practircally uninsulated and was 
heavily charged with electricity. It also ap-
peared that the post-mortem examination of th e 
decedent showed all his organs to have been in 
a normal condition; that his death was not cause d 
by disease of any kind; that there was upon his 
left hand, and running all the way across it, a 
freshly-made burn, about one -sixth of an inc h 
in width, and that the blood was in an abnorma l 
state, its condition being such as is found in the 
bodies of persons who have died from electr ic 

shock. 
These facts, unexplained, not only make it rea -

sonable to suppose that the decedent came to hi s 
death through having touched with his hand th e 
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uninsulated wire upon the reel which was fastened 
to the defendant's electric light pole and there-
by received a fatal shock, but exclude any other 
inference. For such a death the defendant was 
plainly responsible." 
A case that is absolutely on all fours with the case 

at bar is the very recent case of Crowell vs. Padolsky, 
98 N. J. L. 5 5 2. We set forth the opinion of the 
court which includes the facts, and which we submit, 
is entirely dispositive of the instant case, page 552. 

"The plaintiff Mrs. Crowell was injured on 
Avon Avenue, Newark, by being backed into by 
a jitney automobile behind which she was passing 
while it was standing still at the curb. She and 
another witness took notice of, and testified to, 
its New Jersey license number and also to its 
municipal license number, which were the num-
bers of defendant's auto-bus, thus justifying a 
finding of ownership in the defendant and there-
by establishing a presumption of fact that at the 
time of the accident the bus was being operated 
on the public street by the defendant, its owner, 
or by his servant acting within the scope of 'the 
employment. Edgeworth v. Wood, 58 N. J. L. 
463; Mehan vs. Walker, 97 N. J. L. 304, citing 
Dennery v. Great Atlantic and Pacific Tea Co., 
82 N. J. L. 51 7; Missell v. Hayes, 86 Id . 348. 

For the purpose of overcoming this presump-
tion the defendant undertook to show by the 
testimony of himself and his chauffeur, first, that 
neither he nor his chauffeur was in fact driving 
the bus on the public streets at any time during 
the afternoon when the accident happened, and 
second, that he had not authorized anyone else 
to take the bus out that afternoon. It is now 
contended that this proof brought the case with-
in the principle of Doran v. Thompsen , 7 6 N. J. 
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L. 754, and that the court should have directed 
a verdict for the defendant on the theory, es-
tablished by that case, that where the proof 
overcoming the presumption is uncontradicted 
the question becomes one for the court and not 
for the jury. 

The difficulty with this contention is that the 
defendant's proof went too far, for not only did 
he and his chauffeur and one or two other wit-
nesses in his behalf test ,ify that the bus was not 
being driven on the afternoon in question by the 
def end ant nor by any servant of his acting within 
the scope of his employment, but all of them also 
testified that the bus was not out of defendant's 
private yard during the entire afternoon. This 
testimony was clearly in contradiction of the 
testimony of the plaintiff and of a disinterested 
witnes ,s who testified in her behalf that the bus 
was in fact on the street at the place of the ac-
cident when the accident occurred, and it was 
also contradicted to some eixtent by the records 
of the city, which showed that the defendant ha~ 
made a return to the city as required by the Ir 
censing ordinance for taxation purposes that this 
particular bus had carried one hundred and s,ixty-
four passengers on the day in question. The 
credibility of defendant and his witnesses was 
also weakened by their testimony that this par-
ticular bus was also in d,ef endant' s yard all of 
the day following the accident, which was Sun-
day and carried no passengers on that day, 
wh~reas the record turned in by defendant 
showed that the bus had in fact carried two hun-
dred and eighty-eight passengers on that Sun-
day. Clearly, under these circum,stance ,s, the 
truth of the testimony offered to rebut the pre-
sumption was for the jury, and, consequently, the 
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entire question became one for the jury to solve, 
and the learned trial judge was right i'n refusing 
to direct a verdict for the defendant. 

The judgment is affirmed." 
Another recent case in which the evidence was not 

nearly so strong as in the case at bar, but which this 
court held was properly submitted to the jury, is that 
of Montecalvo vs. Wahl, 97 N. J. L. 554. 

The plaintiff was walking along a concrete highwa- ··· 
~nd while one automobile was passing another, going 
m the same direction, she was hit by one of the tw 

d . · d 
0 

cars an mJure • She brought suit against the owner 
of the_ car that was overtaking the other. The only 
eye_ witness of the accident stated that it was the over-
takmg automobile that hit the plaintiff, and that it 
then stopped and two men got ou't; that he said to 
the on~ who had been driving the car, "What are 
you, gomg to . do now?" and the man replied, "I 
d~n t know what I'm going to do." He furthermore 
said that the man was very nervous and took off his 
~oat and cap :~d said, .. Oh, Jesus, what am I go-
~ng to do now, an~ also said, "I feel it, I hit some-

ody, I thought I hit a pole or post, something like, 
~hen I t~rne~. my _ eyes back and then I see the girl 
m t~e di~ch. This eye witness was unable to rec-
ognize t:his man in court, but he went to the doctor's 
office with the plaintiff and with this man. 

Anorther witness, MlcClinskey, testified that he came 
up to the scene of the accident and saw there three 
men ~nd the injured girl, and that he iden'tified the 
eye witness as one of the men and th d f d e e en ant as 
a~o 'ther, and one of them was holding the girl in 
his arms. He asked the defendant who hit he d th l r, an 

. e atter replied that he did not know whether he 
hit her or w~et~er the other fellow hit her, and that 

further said there was two cars, one trying to pass 
t e other at the time." The girl was taken to the 
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doctor's office in the defendant's car. Another man , 
Yefchinsky, testified that he asked the man who wa s 
standing holding the girl in his arms, who hit her, an d 
the man replied "I don't know if I hit her or the othe r 
fellow that passed." He also identified the defend -
ant as the man who placed the girl in the automobil e 
and took her to the doctor's office. 

The defendant testified that there were two ca rs 
ahead of him and that the one directly in front o f 
him was "zigzagging the road, driving pretty nasty. " 
H ,e also said that when he got to the po~nt of the ac -
cident he heard some one scream, stopped his ca r, 
and got out and found the plaintiff lying a little o ff 
the road. Presently a young fellow came along an d 
the two of them placed the plaintiff in his car and he 
took her to the nearest doctor. 

It was contended by the defendant on the motio n 
for the direction of a verdict that there was no ev i-
dence connecting the defendant in any way with th e 
accident, or that the automobile which injured the 
plaintiff was in the possession, control or op -
eration of the defendant. The Court of Error'> an d 
Appeals held that the motion for the direction of a 
verdict was properly denied in the following language , 
(page 558). 

"We are of the opinion that there was suf-
ficient evidence connecting the defendant with 
the coUision in this case and to show that the au-
tomobile which injured the plaintiff was in the 

· possession, control or operation of the defend -
ant, to make it a jury question and that the mo-
tion to nonsuit was properly refused. 

Where fair-minded men might honestly differ 
as to the conclusions to be drawn from the facts 
whether controverted or uncontroverted, the 
question at issue should go to the jury. Mc -
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Carthy v. Metropolitan LHe Insurance Co., 7 5 
N. J. L. 887. 

We are also of the opinion that there was suf-
ficient evidence to identify or connect the de-
fendant with the accident to make it a jury ques-
tion, and that it was for the jury to deoide whether 
the weight of testimony shows that defendant was 
not connected with the acciident, and that the 
motion to direct a verdict was properly refused. 

Identity of person is a question for the jury, 38 
Cyc. 1525. 

It is well settled that the credibility of witnesses 
is in all cases a question for the jury, and a ver-
dict will not be directed for the defendant if 
the evidence is conflicting and leaves the mind 
in a state of some doubt. Kearns v. Waldron, 
76 N. J. L. 370." 

See also: 
Venghis vs. Nathanson, 101 N. J. L. 110, 
Spelde vs. Galtieri, 3 Adv. Rep. 1 704, 
Tenney vs. Verdon, 3 Miisc. 1 001 . 

It is respectfully submitted therefore that there was 
no error in the denial of the motion for the direction 
of a verdict. 

POINT No. 2. 

THE COURT COM 1MITT8D NO ERROR IN HIS 
CHARGE TO TIHiE JURY WiITH REJFERENCE 

TO · THE AD 1MIS6ION BY 17HE D8F8ND-
ANT WITH RESPECT TO H 1IS RESPON-

SIBILITY F 10R THE ACCID8NT. 

The next point raised by counsel in his brief is that 
the court committed error in charging the jury as fol-
lows: (page 153, l. 3 to page 154, I. 16). The part 
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that 1s particularly complained of is set forth in hold 
type. 

"Ladies and gentlemen of the jury: I desire 
to make one or two preliminary observations to 
you regarding consideration of this case, when 
you come to deliberate upon it, the first of which 
is that you will recall during the progress of !!he 
trial, at least in two instances, there was a repeti-
tion of a conversation alleged to have taken place 
between the plaintiff, Mr. Lilly, and the defend-
ant. Mr. Duckworth, at the latter's home, or, 
subsequently, in his automobile; in which Lilly 
alleges that Mr. Duckworth, referred to a certain 
amount of indifference, because of his carrying 
insurance · on his automobile. That: testimony 
was allowed to stand only because, in the opinion 
of the Court, it was entitled to go in with the 
other testimony in the case, for the purpose ,of 
allo -wing the jury to assess it in the sense o,f its 
being an admission ,of responsibility in connec-
tion with the question with which we are here 
concerned. Ordinarily, as I had occasion lo say 
to you at the time, our appellate courts have 
held, and thereby charged the trial Judge with 
the duty of declaring a mistrial on any reference 
at all to insurance, for the reason that allowing 
it to creep .in in ordinary circumstances would be 
calculated to prejudice the minds of the jury, 
and alienate them, as i't were, against true con-
si,deration of the real facts of the case, with 
which, necessarily, you are concerned, and 
which, under your oaths, you must solely con-
sider; so that it makes no difference whether Mr. 
Duckworth carried insurance or not. You, in 
no circumstances, can hold a man liable unless 
you are satisfied under the rules of law that the 
Court will give you, and the evi ,dence, and of the 
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facts, . as you find them, that he should be justly 
and honestly on the merits of the case so held 
liable; because if he is not so, then that is the end 
of the case. You should approach this courage-
ously, without the slightest regard for senti-
mentality, in arr.iving at a just and honest verdict 
in this case. No matter what verdict m ·ay be re-
turned, it cannot bring back to this father, or this 
family, this child who has been killed; and, 
therefore, we are concerned, not emotionally, 
not sentimentally, but as a matter of justice, in 
solving the problem in acco11dance with the evi-
dence, and the rules of law that will be submit-
ted." 
Counsel takes the position that the court, in effect, 

told the jury that this was an admission of liability 
on the part of the defendant, but a careful reading of 
th e Judge's dharge will make it at once apparent that 
such is not the case. On the contrary, what the court 
did was to take great pains to instruct the jury that 
th ey must disregard entirely the element of insurance 
so far as this statement was concerned, and that 'they 
co uld only consider it from the standpoint of ·whether 
or not it was an admission of liability, and if so, to 
what extent. The language was perfectly clear: 

"That testimony was allowed to stand only 
because, in the opinion of the Court, it was en-
titled to go in with the other testimony in the 
case, for the purpose of allowing the jury to 
assess it in the sense of its being an admission of 
responsibility in connection with the question with 
which we are here concerned." 
The jury was allowed to consider it and "assess" 

it, that is, to value or weigh it fro ,m that standpoint, 
the same as they would weigh all the other facts i'n 
th e case. Counsel does not contend in his brief that 
the statement of the defendant was inadmissible and, 
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of course, the only ground on which it was admissible 
was by way of an admission of liability, a~d there-
fore, the Judge certainly committed no error m_ charg-
ing the jury that they consiider it and weigh it f~om 
that standpoint. Certainly that could not possibly 
have been harmful to the defendant. 

The admission of the defendant referred to was as 
follows: (page 61, 11. 12-14). . . . 

"Well, I don't care, my car is insured big, I 

d ' ,, on t care. 
That such testimony is admissible and proper for 

the jury to consider was held in effect by this court 
in the case of Bashaw v. Eichenberger, 100 N. J. L .. 
153. In that case the trial court was asked to gra~t 
a mistrial on the ground that the statement of a wit-
ness was improper. The witness was called by ~he 
plaintiff and testified with reference to a conversation . 

"th of the defendants. The trial court refused 
w.i one l • d f 
to grant a mistrial. The testimony com 1p· ame o 

was as follows, P· 15 5: 
"He asked me how many children my daugh-

ter (Mrs. Bashaw) had and I told him, and how 

ld h. 
'Well' he said 'tell Mrs. Bashaw 

0 t ey were . , ' 
not to worry,' that he was fully insured and that 
he intended to do what was right, and he knew 
how she must feel about it." .. 
This court held, however, that the action_ of the 

trial judge was not erroneous, in the followmg lan-

guage, p. 155: 
"The testimony of the witness Em .ma Roth ap-

pears to have been, in a measure, volunteered. 
There is nothing to show that counsel wa~ de-
liberately attempting to extract from the witne~s 
irrelevant testimony for the purpo ise of preJ-
udicing the defendant.'' 
It is respectfully submitted that t!h~ trial_ court com-

mitted no error in hiis charge on this pomt. 
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POINT No. 3. 

THERE WAS NO ERROR IN THE CHARGE OF 
THE COURT AS TO THE LIABILITY 

OF THE DEFENDANT. 

The final point urged by counsel in their brief is 
based upon the following exception to the court's 
charge, (p. 165 11. 19-24). 

"I take e:xcception to your Honor's leaving to 
the jury whether or not this car was driven by an 
employee of the defendant, or a member of his 
family, on the ground that there is no evidence 

. that any such person was driving the car from 
which the jury could infer that." 
It will thus be observed that the sole griound for 

this exception stated by counsel at the trial is that 
there was no evidence from which the jury could infer 
that the defendant's car was driven by any employee 
or mem(ber of his family. But as we have already 
p,ointed out, if the jury was satisfied that it was , the 
defendant's car that caused , the accident, the pre-
sumption arose from that fact that the car was at the 
time, operated by the defendant or his authorized 
servant or agent and that presumption being un-
rebutted, there w:as evidence in the shape of this pre· 
sumption to go to the jury on this point. 

Counsel in his brief criticises the charge of the court · 
on this point in various respects. As a matter of 
fact, however, criticism should now be properly lim-
ited to the reason given when he took his exception 
to the Judge's charge and he cannot now argue some 
other reason, for the rule is, that the trlial court is en-
t itled to be apprised of the grounds for an e:xcception 
t o the charge and i,f he refuses to modify his char,ge 
for the reasons stated by counsel, he shoul,d not be 

• 
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reversed for some other reason advanced by counsel 
for the first time in an appellate courit. 

The rule is well settled that the whole charge of 
the court must be taken in'to consideration. See Stat ·e 
vs. Giberson 99 N. J. L. 85. We submit that the 
trial judge charged the jury fully and carefully on 
this point as w;ill appear in the following excerpts from . 
the charge (page 1 59, l. 32 to 162, l. 2). 

''In the second place, you must ascertain 
whether it was the defendant who was driving the 
car at the time it was charged, or any of his em-
ployees, or a member of his family. If, after 
examining all of the testimony in the case, you 
are unable to say whether or not it was the de-
fendant, -one of his employees, or a memiber of 
his family, driving the car that struck this child, 

· or, indeed, his car, then I charge you you must 
fin.d a verdict for the def end ant-no cause of 
action. In other words, in cases of t'his char-
acter, which there is a sharp contradiction in the 
testimony, and the jury are bound to ascertain 
whether the plaintiff has satisfied it under the 
greater weight of the evidence of the negligence 
alleged, that you found the evidence equally bal-
anced, so you are unable to say what is the fact, 
then, of course, you would be 01bliged to return 
a verdict of no c·ause of action, because you 
could then say that the plaintiff had not carried 
the burden of satisfying you, under the greater 
weight of the evidence, of the truth of the allega-
tions in the complaint. .I may say to you, how-
ever, that there is no evidence in this case that 
the defendant himself was driving his automobile 
as alleged, but it is purely a circumstantial mat-
ter. The only evidence in the case is that the 
children recognized a car with a broken window, 
which had been taped in the m ianner indicated. 
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There is no evidence as to who was driving that 
car at the time, and, of course, you must arrive 
at the inference of guilt or innocense of this de-
fendant of the negligence charged , upon ~uch 
circumstances as would indubitably lead a rea-
sonable mind to the condus 1ion that it was his 
car, in the first place, and in the second place, 
that he was driving it, or some employe, or mem-
ber of his family. Otherwise, you could not hold 
thi s defendant . The mere happening of this ac-
cident, ladies and gentlemen, is not sufficient to 
h old this defendant guilty of negligence. The 
bur den is on the plaintiff of showing by credible, 
lega l evidence his guilt. Assume that this car of 
,th e defendant had gone to the garage for the 
pu rpose of being greased, or oiled, and that 
rnme employee in the garage had taken the car 
and driven it through South Main Street, caus-
ing the accident with which we are here con-
cer ned, and that that was done without the 
kn owledge or permission of the defendant, he 
would not be responsible in the circumstances, 
because that's the law. There's no evidence of 
that, but I am merely suggesting that to you in 
co m'ment. You may accept it or not as you see 
frt. If you arriive at the condusion it was 
Du ckworth' s · car -that struck this child, you still 
w ould have to have competent eV1idence in the 
ca se that it was either Duckworth, or some em-
ploy ee of his, with his knowledge, or some mem-
b er of his family, who was driving the car at the 
tim e in the negligent manner complained of. and 
for that reason I have just offered the suggestion 
to you that if it was some one from the garage, 
un known to him, who was driving the car at the 
tim e, M·r. Duckworth would not be liable. You 
are to observe the questions that are vital to the 
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case in arrivi:ing at the solulion of the prelimfoary 
questions. First, whether negligence has been 
shown, and whe 1ther the defendant has been 
shown to be responsible for it. If you should 
find eit 1her no negligence was shown, or if any, 
defendant was not responsible for it, then, as 
I say, that would be the end of the case, and 
your duty would be to return a verdict of no 
cause of action. If on the other hand you find 
under all the evidence in the case that it was the 
def end ant's car that struck this child, that the 
driver, whoever he may have been, was negli-
gent within the definition of the law, that Mr. 
Duckworth, the defendant, was responsible for 
the driving of this car, either by himself, or 
through one of his employees, or a member of 
his family, then you should pass to the question 
of damages, but not until then." 

Also at page 165, II. 2- 12. 
"I am requested by counsel for the plaintiff to 

charge you that if you find it was the defendant ' s 
car that caused the accident, then there is ra ,ised 
a presumption of fact, which may be rebutted , 
tlhat such automobile was at the time in posses-
sion of the defendant, if not in person there, his 
servant, or agent, and that such servant or agent 
was acting with the knowledge · and consent of 
his employer. I think I charged you that al-
ready. If not, I so charge you, but you will 
understand that >in so charging, I am expressing 
no opinion one way or the other about the li-
ability in this case." 
As a matter of fact in 'the main part of his charge , 

the trial judge does not even charge as favorably to 
the plaintiff as he was entitled to, . because he drid n ot 
give the rule of law with respec't to the presumptio n 
that arose from the ownership of the car. 
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Moreover, he went farther than was necessary in 
dealing with the ques ition of agency, for after all, as 
we have already pointed out, when the jury arrived 
at the conclusion that it was in fact the defendant's 
car, then the p resum ,ption was raised and there was no 
evidence to rebut the presumption, for the defendant 
and his witnesses were already discredited. The 
jury was then entitled t,o rely on the presumption of 
law and there being no defense set up that the car 
was driven by some one else, who was not the au-
thorized servant or agent of the defendant, there was 
no necessity for any de ,tailed charge on the question 
of agency, for that was not involved in the case. The 
jury had the right to presume that either the defend-
ant or his duly authorized se,rvant or agent was op-
eratin~ the car and it made no difference whether it 
was the defendant or his servant or agent, for that 
was not involved as a . defense in the case. The 
charge was, therefore, m,ore favorable to the defend-
ant than he was entitled to. 

Moreover counsel for defendant submitted to the 
trial judge no request to charge on this point; where-
as it is well settled tihat if counsel desires a more de -
tailed er comprehensive charge on some specific point, 
h e muslt submit a reques:t to dharge on this point an d 
h e fails to do so, he cannot be hear 1d to complain. 

See: 
Folly vs. V ,an Tuyl, 9 N. J. L., 153. 
Hetfield vs. Dow, 2 7 N. J. L., 440. 
Meade vs. State, 5 3 N. J. L., 601. 
Illino:is Cenlral R. R. Co. vs. Skaggs, 

240 U.S. 66 . 
The rule with respect to criticism of the trial judge's 

charge is admirably stated by this court in the case 
of Kargman v. Carlo, 85 N. J. L. 632, at page 638, 
as follows: 

"!f counsel notices a slip in judicial language 
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he should call the judge's attention to it. It is 
solely upon the assumption that this has been 
done that the right of review rests; appellate 
courts uniformly refusing to give to an unsuccess-
ful litigant the benefit of a trial error that he 
himself could have had corrected at the trial for 
the mere asking. Benz v. Central Railroad of 
New Jersey, supra. 

With respect to other instructions, said to be 
erroneous in law and as to assumptions of mat ~ 
ters of fact, and to which objections were made 
at the trial, it is sufficient to say that we have ex ~ 
amined them in the light of the entire charge, 
and find no error in them, when properly tested . 
So long as the law is stated correctly and intelli -
gently, the ult,imate te·st of the soundness of in-
structions is, not what the ingenuity of counsel 
can, at leisure, work out the instructions to mean , 
but how and in what sense, under the evidence 
before them and the circumstances o,f the trial, 
would ordinary men and jurors understand the 
instructions as a whole." 
It is respectfully submitted that the court com :mit~ 

ted no error m this part of the charge. 

POINT No. 4. 

THE JUDGMENT SHOULD BE AFFIRMED . 

In conclusion we desire to say that we are thoroug h-
ly convinced that an examination of the whole case 
will prove that the defendant had a fair trial, and that 
there was no error committed by the trial court, or. 
if the trial court did fall into error, it was not such as 
to affect the substantial rights of the defendant. 

We quote frO'm the opinion of the Court of Erro rs 
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and Appeals in the case of Berkowitz vs. Lyons, 98 
N. J. L. 198, at page 204, as follows: 

"It may be finally stated that our examination 
of the record concerning the alleged errors of 
procedure, in the light of the requirement of sec~ 
tion 2 7 of the Practice Act of 191 2, which re~ 
quires an affirmance of the judgment, 'unless 
upon an examination of the whole case it shall 
appear that the error injuriously affected the 
substantial rights of the party, ' has resulted in 
tihe conclusion, that no such error is discoverable, 
and, therefore, the judgment must be affirmed. •• 
And in the case of Vliet v. Simanton, 63 N. J. L. 

4 58 , it was held that "a judgment will not be re~ 
ve rsed for the admission of evidence which could 
no t have affected the verdict." 

See also State v. Simon, 71 N. J. L. 142. 
Again in the case of Enstice v. Courtright, 61 N. J. 

L. 65 3, it was held "that a judgment will not be re-, 
ve rsed for an erroneous instruction if appellant was 
n o t prejudiced thereby ." 

And in the case of State v. Hummer, 73 N. J. L . 
32 8, it was held that "an incorrect statement of a 
le gal proposition in the charge of the court to the jury 
aff ords no ground for reversal in a criminal case when 
it is manifest that the error could not have prejudiced 
th e defendant in maintaining his defence upon the · 
me rits." 

See also Kargman vs . Carlo, 85 N. J. L. 632, at 
p. 638. 
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CONCLUSION. 

It is respectfully submitted that for the above reaw 
sons the judgment of the Warren County Cil'cuit Co urt 
should be affirmed. 

Respeotfully submitted, 
WILLIAM C. GEBHARDT & SON, 

Attorneys of Plaintiff ~Responden t. 

W. Reading Gebhardt, 
Of Counsel. 




