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SUMMONS.

Tug State o NEw Jersey To F. Marion Ducxk-
WORTH :

You are summoned to answer the an-

nexed complaint of Phillip J. Lilly, ad-

(Seal) ministrator ad prosequendum of Irene

M. Lilly, deceased, in an action at law in

the Warren County Circuit Court. And

{ake notice that unless you file your answer to the

said complaint with the Clerk of the Warren County

Circuit Court, at Belvidere, within twenty days after

the service upon you of this writ and the annexed

complaint, the plaintiff may proceed in the suit ana
judement may be entered against you.

Witness, Runir V. Lawrence, Esquirg, Judge of

the Warren County Circuit Court, at Belvidere, this

third day of December, nineteen hundred and 20)

twenty-six.
Ramsey REESE,
Clerk.
Wirniam C. Gesrarr & SoN,
Attorneys.
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Complaint

COMPLAINT.
WARREN COUNTY CIRCUIT COURT.

Prmure J. Liny, Admin-
istrator 4d Prosequen-
dum of Irexe M. LiLLy,
deceased, Action at Law.
Plawntiff, Complaint.
V.
F. Magrion DuckwortrH,
Defendant.

The plaintiff, Phillip J. Lilly, administrator ad
prosequendum of Trene M. Lilly, deceased, who re-
sides in the Town of Phillipsburg, in the County of

Warren and State of New J ersey, says:

1. On the 9th day of December, 1925, the said
Ivene M. Lilly, deceased, was walking or about to
walk across a certain street or public highway in
the said Town of Phillipsburg, known as South
Main Street, at a point where the said street is in-
tersected by another public street or highway in
the said town called Mill Street, in an easterly di-
rection, and was then and there proceeding in a
careful and prudent manner.

2. The defendant was then and there the owner of
a Buick coupe automobile,

Complaint 3

3. The defendant was then and there driving the
said automobile on the said street or public high-
way, known as South Main Street, and was thc:lu
and there approaching the intersection of the salfi
street with the said Mill Street, in a southerly di-
rection,

4. The defendant, by his servants or agents, was
then and there driving his said automobile on the
said South Main Street in a southerly direction,
and approaching said intersection.

9. The defendant, his servants and agents, then
and there carelessly, negligently, wilfully, mali-
ciously and unlawfully drove and operated his said
automobile, and then and there carelessly, negli-
gently, wilfully, maliciously and unlawfully drove
and operated his said automobile at a dangerous and
excessive rate of speed, and too near this right-hand
gutter or curb of the said street, and without keep-
ing any lookout for the said Irene M. Lilly, de-
ceased, and without giving the said deceased any
warning of his approach and without having
good and sufficient and proper headlights ou
his said automobile, and with the brakes on
the said automobile and other parts of his said
automobile in a dangerous, defective and unlawful
condition, of which he had had notice for a long
time prior to the said date, so that as a result of

all the aforesaid carelessness, negligence, wilful- 30

ness, maliciousness and unlawfulness of the defen-
dant, his servants and agents, the defendant’s auto-
mobile then and there struck the said deceased apd
threw her to the ground with great force and vio-
lence so that she was so greatly wounded, bruised anq
imjured thereby, that she died as a result thereof




4 Answer

on the 19th day of December, 1925, leaving her sur-
viving her father, the said Phillip J. Lilly, her
mother, Bertha S. Lilly, her sister, Helen A. Lilly,
and her brother, James J. Lilly.

0. Plaintiff herewith brings into court his letters
of administration ad prosequendum on the said
Irene M. Lilly, deceased, granted to him by the
Surrogates of the said County of Warren, on the

[ ninth day of September, 1926.

Plaintiff demands $10,000 damages.

Wirriam C. GesaArRDT & SON,
Attorneys of Plaimtiff.

ANSWER.
WARREN COUNTY CIRCUIT COURT.

——————

Paivup J. Litny, Admin-
istrator  Ad Prosequen-
dum of Irene M. LiLvy,
deceased, .\ Action at Law.
Plaintiff, / Answer.
V.
F. Marion DuckworrH,
Defendant.
30 '

The defendant, residing in the Town of Phillips-
burg, in the County of Warren and State of New
Jersey, answering the complaint of the plaintiff,
says that;

Answer 5

1. The defendant has no knowledge or infor‘ma—
tion sufficient to form a belief as to the allggutlons
of paragraph 1, and leaves the plaintiff to his proof
thereof.

9. The defendant admits that he was the owner
of a Buick coupe automobile on December 9, 1925,
but denies that said automobile was at or near the
corner of South Main and Mill Streets in said Town
of Phillipsburg at the time mentioned in the first
paragraph of the complaint.

3. Paragraphs 3, 4 and 5 are denied.

4. The defendant has no knowledge or infor.ma-
tion sufficient to form a belief as to the all(?gauons
of paragraph 6, and leaves the plaintiff to his proof
thereof.

Defendant denies that the plaintiff is .en‘rl‘rled to
damages from him in the sum mentioned in the com-
plaint, or in any sum. 3

Epwarp L. KaTzZENBACH,
Attorney for Defendant.




Interrogatories

INTERROGATORIES.

WARREN COUNTY CIRCUIT COURT.

———

Prarmtrre J. Linny, Admin-
[() istrator 4d Prosequen-
dum of Irexe M. LiLry,

deceased, Action at Law.

Plaintiff, Interrogatories.
Ve

K. Marioxn DuckworrH,
Defendant.

20 To Edward L. Katzenbach, Esquire, Aﬁoro?eJ for

Defendant,

Sir:

You will please take notice that the defendant is

required to answer the following interrogatories
within the time required by law.

FirsT INTERROGATORY.,

3() Please state whether or not the defendant was
the owner of a Buick coupe automobile bearing

te}
New Jersey 1925 automobile license No. 223037 at

the time and place of the accident upon which this
action is based.

Answer to Interrogatories
SEcoND INTERROGATORY.

Please state whether or not the defendant was
the owner of a Buick coupe automobile bearing
New Jersey 1925 automobile license No. 223037 dur-
ing the entire month of December, 1925, and, if not,
who was the owner of the said automobile.

Yours respectfully,
WirLiam C. GEBHARDT & SON,
Attorneys of Plaintiff. 10

ANSWERS TO INTERROGATORIES.
WARREN COUNTY CIRCUIT COURT.

Pamue J. Ly, Admin-
istrator Ad Prosequefn-
dum of Irenr M. LiLLy, e e
deceased,

iz Answers to
Plawntif, gaiEy
Interrogatories.

V.

F. Magrion DuckworrH,
Defendant.

30
To William C. Gebhardt & Son, Esquires, Attorneys

for the Plaintiff :

Sirs |
The defendant makes the following answers to
the interrogatories served by the plaintiff:




Answer to Intewogatori&@
ANSWER 1o FIRsT INTERROGATORY.

The defendant was the owner of a Buick coupe
automobile bearing New Jersey 1925 automobile
license No. 223037 at the time mentioned in the com-
plaint, but said automobile of the defendant was not
at or near the place of the accident mentioned in
the complaint when said accident happened.

ANSWER T0 SECOND INTERROGATORY,

The defendant was the owner of a Buick coupe
automobile bearing New: Jersey 1925 automobile
license No. 223037 during the entire month of De-
cember, 1925.

Yours respectfully,
Epwarp L. KarzexsacH,
Attorney for Defendant.

StaTE oF NEw Jursmy, ) oS
County oF WaRREN, Jone

F. Marion DuckworrH, of full age, being duly
sworn according to law, on his oath deposes and
says that he is the defendant in the foregoing action,
and that the foregoing answers to interrogatories
are true.

F. Marion DuckwoRTH.

Sworn and subscribed before me this 13th day of
January, 1927.
J. K. Dwygk.

(Seal)

Answer to Interrogatories
[ ENDORSED |

Service of the within Answers to In-
terrogatories is hereby acknowledged
this 18th day of January, 1927.

William C. Gebhardt & Son,
Attorneys for Plaintiff.




Testimony Phillip J. Lilly—Direct

(Jury called and sworn.)

TESTIMONY. . (Mr. W. Reading Gebhardt opened for the plain-

tiff.)
WARREN COUNTY CIRCUIT COURT.,

(Mr. Gildea opened for the defendant.)
April Term, 1927.

—_—

[0

Prmrre J. Liny, Admin-
istrator Ad Prosequen-
dum of Trexe M. Lirry
deceased,

Pamure J. Ly, sworn.

Direct examination.

s

ARE By Mr. Gebhardt:
Plaintiff Action at Law.

V. ‘ Q. You are the plaintiff in this case?
F. Marioxn DuckworTH, A. Yes.
Defendant. A . Q. You are the father of Irene M. Lilly?
A. Yes, sir.
S Q. What date did she die, Mr. Lilly?

A. December 19th.
(Transecript of shorthand notes of testimony, ete.,

taken in the above-entitled cause on the trial thereof By the Court:
before Hon. Rurir V. Lawrexcr, Circuit Court

Judge, and a jury, at the Court House, Belvidere, Q. 19252
Warren County, New Jersey, on Thursday and F'ri- ' AL 1925

day, May 12th and 13th, respectively, A. D. 1927.)

By Mr. Gebhardt:
30 Q. She was then how old? 30
APPEARANCES : A. 7 years 7 months 5 days.
Mr. GesmarpT and Mr. W. REeapING GEBHARDT Q. At that time, previous to the time she met
(GeBHARDT & Son), for the plaintiff. with this accident, will you please tell me whether
Mz. Georer GiLpea (Epwarp L. Karzexnsacw), for y or not she was a girl in good health?
the defendant. : A. She was.

Q. Did she go to school?




12 Phillip J. Lilly—Direct

AT e s Bein:

Q. How did she get along with school work?

A. Good.

Q. What was her general character and disposi-
tion?

A. Her general disposition was a nice little girl
all round. Never had anything to say to anybody.
Never done nothing to nobody.

Q. A girl of good character. On December 9,
1925, did she meet with an accident?

A. Yes.

Q. What was the first you knew of this acecident
occeurring ?

A. I wasup at the garage and I come down. When
I come down Mr. Wargo had her in his machine.
Mr. MeDermott got in the machine and I got in, too,
and went to the hospital.

(). What hospital was she taken?

A. Warren. ,

Q. What eondition was she in when she arrived
there?

A. They took her in and laid her on the operat-
ing table, and about five minutes Dr. Wolfe came

in and said it was a compound fracture of the skull.

There was a hole in her head about as big as a quar-
ter right along up over the ear.

Q. Was she conscious or unconscious?

A. She never spoke a word from the time we
took her in until she died outside that she would
30 sit up in bed and put her arms out, and holler.

Q. Did she recognize you?

A. No, she didn’t know anybody.

Q. Did she stay in the hospital then?

A. She stayed in the hospital then.

Q. What day did she die?

A. On the 19th, Saturday morning, 2 o’clock.

Phillip J. Lilly—Durect

Q. Did she die as a result of these injuries }

A. She died from the injuries she had.

Q. Are you familiar with the intersection of South
Main Street with Mill Street where the accident
is alleged to have oceurred?

A. Yes.

Q. Have you at my request made any measure-
ments of the street and so forth there?

A. Yes, I did make measurements, made measure-
ments when the car stood there, Wargo’s car, the
distance from the running board. .

Q. Will you give us the width of South Main
Street at this intersection?

A. 37 feet 7 inches. 7

Q). Did you also measure the width of Mill Street
at the intersection?

A. You mean this way (indicating)?

Q. The width of Mill Street? ' :

A. No, sir, I didn’t measure the width of Mill
Street.

Q. Did you measure the distance at my sugges-
tion from what is known as Purchell’s Corner down
to Mill Street?

A Yes, sir.

Q. How far is that?

A. The distance from Purchell’s Corner down to
where she was hit, where she lay, is somewhe?_'es
around 200 feet. I don’t know just for sure, but 1t’s
close to that.

(). How many children do you have, Mr. Lilly? 30

A. Two, now.

(. What are their names?
A. Helen and James.

Q. How old is Helen?

A. Helen, 14 years old.
Q. How old is James?




14 Phallip J. Lilly—Direct

A. James will be 12.

Q. At any time after this accident, could you tell
me whether or not your daughter, Helen, pointed
out any particular automobile to you?

A. Yes, sir, three days after it happened.

Q. What automobile was it she pointed out?

By Mr. Gildea: Objected to as irrelevant and
immaterial.

By the Court: Objection sustained.
By Mr. Gebhardt: T can call the witness after.

Q. In the vicinity, Mr. Lilly, of where Mill Street
intersects South Main Street, will you please tell
me whether, on the average, the houses are less than
100 feet apart, on South Main Street?

A. The houses at the intersection are all, on the
side going to Alpha, all close together; but on the
opposite side going up South Main Street there’s

Q. In the vicinity of this intersection, are the
houses there on South Main Street less than 100
feet apart on the average?

A. Yes.

Q. What kind of pavement is there on South Main
Street?

A. Flagstones, from Mill Street up to, from Mill
Street out.

Q. What kind of paving in the street?

A. Brick.

- Q. Just brick?

o

Q. What kind of paving, or material is it that
you found at the point where Mill Street comes out
on to South Main Street?

Helen Lally—Direct ' 15

A. Brick. :
Q. Am I correct in my idea the South Main Street

is the main street running through Phillipsburg
from Kaston to Alpha?

A. Yes. ;

Q. Does Mill Street intersect South Main Street
as you go towards Alpha, from the left or the
right?

A. From the right.

(Cross-examination.
By Mr. Gildea:

By Mr. Gildea: No questions.

By Mr. Gebhardt: T might say that, of course,
[ reserve the right to recall this witness for other
testimony that will become relevant at that time.

Herexy LanLy, sworn for the plaintiff.
Direct examination.
By Mr. Gebhardt:

Q. How old are you, Helen?

A. T was 13 in April.

Q. Are you the daughter of Mr. Lilly, who was
Just on the witness stand?

A. Yes.

Q. Was it your sister, Trene M. Lilly, who was
killed in this accident?

A Yes

20




16 Helen Lilly—Direct

Q. Will you please tell me whether or not you
were along with her the day this accident happened’

A. Yes sir.

Q. On what street did it happen?

A. South Main Street.

Q. In Phillipsburg?

A, Yes, slr.

Q. Was your sister along with you, or was she
apart from you, separate from you?

[0 A. She was with me.

Q. Who else was along with you?

A. Wilbur Yerane.

Q. Where were you going that day, the three of
you?

A. We always carry papers, and my father was at
the garage. He always takes us around with the
papers, and we were going up to the garage.

Q. Where did you live, left- or right-hand side
of the road towards Alpha?

20 A. Right-hand side.

Q. Where did you live so far as this intersection
of Mill Street and South Main Street is concerned?

A. We lived right on the corner, where Mill Street
comes out on South Main Street.

Q. Where did this accident happen with refer-
ence to Mill Street and South Main Street, the in-
tersection of the two?

A. Right where Mill Street joins South Main
Street.

30 Q- In order to get to this garage, did you have
~ to go up the street, or down the street, or across the
street?
A. Across the street.
Q. As you look towards Alpha, did you go from
the left to the right, or from the right to the left?
A. From the right to the left,

Helen Lilly—Direct 17

Q). You were all going across 'L‘he. stl'eet at the
time this accident happened, is that right?

A. No, sir. ' Tof

Q. You were not? Were you about to? Did you
expect to?

A. We expected to. 5 X

Q). Just tell me what happened to your sister?

A. There was a machine standing there by the

(). By that you mean an automobile?

A. Yes, standing by the pole — :

(). Was that on the left-hand side or right-hand
side as you look towards Alpha?

A. Right-hand side.

(). Was it in the gutter, or close to the outter, or
in the middle of the road, or where? :

A. There was no gutter there, no pavement either,
just brieks.

Q. You say no pavement, do you mean no walk, or
what?

A. No walk.

Q. No sidewalk?

A. No, sir. 4 .

Q. Where was this car, then, xx:u)th reference to
where the gutter would have been, 1..‘[ there had begl;
a gutter there, on the right-hand side of the 1'93(1.

A. About that far out past the gutter. (Indicat-
ing about one and a half feet.) .

(). Was that distance to the left of it, or to the
right of it, or ahead of it, or where?

A. To the left of it.

Q. The left-hand side as you looked towards
Alpha, or how?

A. Towards Alpha, yes, sir. S

Q. Were there any other cars on the street a
the time of this aceident, when 1t happened, outside




18 Helen Lally—Direct

of this car that was parked there, and the car that
struck your sister?

A. You mean any others parked there?

Q. Were there any other cars around this point,
parked there?

AL No,dsirn,

. What did your sister do then?

A. We were standing in back of that machine, and
she looked up towards the left, and

10 Q. Towards the left would be towards Easton or
Alpha?

A. Towards Kaston. And the machine was com-
ing down there past Purcell’s Corner.

Q. What machine?

A. Duckworth’s machine, the machine that hit
her.

Q. Coming down past Purcell’s Corner?

A. Yes. Then she looked towards the right, and
when she looked towards the right the machine hit

20 her.

Q. Where was she standing with reference to the
parked car, back of it, in front of it, alongside of it,
or where?

A. In back of it.

(. On the left-hand side, or right-hand side, or
where?

A. The left-hand side looking towards Alpha.

Q. When she looked to the right, how did she look
to the right, look through the machine, or around

30 it, or what?

A. She stuck her head out.

Q. When you first saw the machine that struck
her, was it going fast or slow?

A. Fast. '

Q. Up to the time that the machine struck your
sister, did the machine blow any horn?

AL Nos sir

Helen Lilly—Direct 19

By the Court: I wish you would establish just
where she was standing, Mr. Gebhardt, at the time
of the impact, where she was standing, or how near
to the side of it. Just where she stood.

By Mr. Gebhardt:

Q. You have told us that the car was parked on
the right-hand side of South Main Street, looking
towards Alpha, and that it was a little ways out
from where the gutter would have been. We want
vou to tell us where your sister stood with reference
to that car?

By Mr. Gildea: Was that car between Mill Street
and Kaston, or between Easton and Alpha? Was it
on the Alpha side or the Kaston side of Mill Street?

By Mr. Gebhardt:

Q. Was this machine that was parked there, was
that standing right at the Mill Street intersection,
or beyond it towards Alpha, or beyond it towards
Kaston?

A. Beyond it towards Alpha.

(. Where was your sister with reference to that
car? She was standing near what part of the car?

A. The back.

Q. And can you tell us whether it was the middle
of the back, or near the left mudguard, or the richt
mudguard, or where?

A. Near the left mudguard.

Q. And the front mudguard or the rear mud-
guard?

A. The rear mudguard.

Q. How far, can you give us any idea of how




20 Helen Lilly—Direct

far your sister was from the edge of South Main
Street, the right-hand side of South Main Street as
you go towards Alpha?

A. Towards the curb do you mean?

Q. How far from where the curb would have been,
it there had been one there. Can you show me in
this room about how far?

A. About half a foot.

Q. Let’s see. Suppose we get at that this way.
Please tell me how close she stood to this left-hand
rear mudguard of this car that was parked there?

A. She was standing close to it.

Q. When she looked down towards the right, did
she look beyond this car, or was she still behind it?

A. She was behind the car, just her head.

Q. Her body was behind the automobile?

A. Yes, except her head.

By Mr. Gebhardt: TIs that clear now? Was that
what your Honor meant?

By the Court: I think so, yes.
By the Court:

Q. Did this automobile which struck your sister
also strike the parked car?

A. No, sir,

Q. Didn’t hit it at all?

A. No, sir.

Q. Do you know what part of the automobile
struck her?

A No, SiE.

Q. Was she standing in the street, in South Main
Street, at the time she was hit? Was she standing
in the street herself?

A. No, sir,

Helen Lilly—Direct 21

Q. She must have been in line with the parked
automobile, the rear of that parked machine, isn’t
that right?

A. She was in the rear, yes, and when she looked
towards the right she stuck her head out.

Q. How soon after she stuck her head out was
she struck? .

A. As soon as she looked towards the right.

By Mr. Gebhardt:

Q. The machine struck %e1?

A. Yes.

Q. From what direction did the machine come as
to the right or left as she stood there? From what
side did it come as it struck her?

A. From the left-hand side.

Q. Her left-hand side?

A. From her left-hand side, yes, sir.

Q. And the car which struck her was going to-
wards Alpha or Easton?

A. Alpha.

Q. Up to the time, then, that the car struck your
sister, did it blow any horn, or not?

A. No, sir.

By the Court:

Q. Your sister was knocked down, was she?
A. Yes.

Q. Where did she fall?

A. She fell right alongside the mudgunard.

Q. Of the parked car?

A. Of the parked car.

Q. The rear of that car?

A. No, sir, not quite to the rear.




22 Helen Lilly—Direct
By Mr. Gebhardt:
Q. Did this car that struck her stop when they

hit her, or not?
A. There’s a little store around the corner there,

and he just slowed down a little bit. One man .

looked out of the side and one out of the back, and
then they started out again.

By the Court:

Q. And went on?
A, Yes, sir.

By Mr. Gebhardt:

Q. They didn’t stop at all?

A. No, sir.

Q. As they looked back towards your sister, was
there anything to prevent their seeing your sister
in the road, anything between them and Vour Sis-
ter?

ARSI o EIT,

Q. Going back to just before the accident hap-
pened, as your sister stood there near the left-hand
mudguard of this parked car, was there any car,
or anything else, between her and this car that was
coming down, and finally hit her?

A No, sir.

Q. At the time that the accident happened, when
she was struck, were there any other cars passing
up and down South Main Street outside of this one
car that struck her?

A. No, sir.

Q. Can you tell me whether or not when the car
struck her, it was going fast or slow?

A. Fast,

Helen Lilly—Direct 23

Q. When, if at any time, after this accident, did
you see this same car that hit her, again?

A. I saw it in front of Duckworth’s.

Q. Were you asked by anybody, or did you at
any time point out the car that struck your sister?

By Mr. Gildea: Objected to as irrelevant, incom-
petent and immaterial.

By the Court: She may say whether the car that
she saw was the car that struck her sister.

By Mr. Gebhardt: She said that.
By the Court:

Q. How did you recognize the car afterwards?

A. Just before the car struck my sister I hap-
pened to notice it had something taped at the side
of the window.

Q. Which window?

A. T don’t know which window it was, because
when it was near to me I could see right through
the window, and I could see that tape on it.

By Mr. Gebhardt:

Q. What shape was it?

A. Shaped like a Christmas tree.

Q. Triangular shape?

A. Yes, sir.

Q. You say you saw through the car and saw
that on the opposite window?

A. Yes, just as it was going to pass I could see.

Q. Did you see that car again after the accident?

A. Yes, sir.

30




24 Helen Lilly—Direct
Q. Where?

A. In front of Duckworth’s store?

Q. Did it have tape on the window?

A. Yes, sir.

Q. The same appearance as the car you saw in
the accident?

A. Yes, sir.

Q. How soon after the accident was it that you
saw the car in front of Duckworth’s?

A. T think it was the next day that Mr. Stalen,
the cop, came down in his motoreyele, and took me
to try and find it.

Q. Wilbur was with you at the time?

A. Yes. He took us up around the block and he
sald we were to pick out the machine.

By Mr. Gildea: I object to that.
By the Court:

Q. As a result of what was said, you looked for
the car?

A. Yes.

Q. You saw this car in front of Duckworth’s drug
store?

A. Not in front of the drug store, across the
street from the drug store.

Q. The car that had the same tape on it as you
had seen the night before, put on in the same way
as the one in the accident?

A. Yes.

By Mr. Gebhardt:

Q. Will you please tell me whether the car you
- then saw when you were with Mr. Stalen in front

Helen Lilly—Direct 25

of this drug store of Mr. Duckworth’s, was or was
not the same car that hit your sister?

A. It was the car.

Q. It was, you say?

A. Yes.

Q. Will you please tell me whether that was an
open or closed car, the car that hit your sister?

A. A closed car.

Q. Can you tell me how many windows on each
side it had?

A. Tfovr windows, two on each side.

Q. Can you tell me what color it was?

A. Dark blue.

Q. Can vou tell me what make of car it was, or
don’t you know?

A. T don’t know.

(0 Will you please state whether or not at any
time after the accident you pointed out to your
father the same car that hit your sister?

A. Yes, sir.

Q. You did?

A. Yes.

Q. At the time your sister was struck, will you
please tell me whether or not she was standing still
or moving ?

A. Standing still. :

Q. Will you please tell me about what time of
day it was the accident happened?

A. Half-past five.

Q. Was it then dark or light?

A. Just about dusk.

Q. Did this car which hit your sister have any
lights on or not?

A. No, sir.

30
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(Cross-examination.
By Mr. Gildea:

Q. Were the street lights lighted at the time?

A. 1 didn’t take notice whether they were or not.

Q. Is there a light at the corner of Main Street
and Mill Street?

A. No, sir.

I Q. No light there?

A. No, sir.

Q. Was there a street light anywhere near thele’

A. Yes, sir, one at Purcell Street and one at the
corner below at Myers’ garage.

Q. How far is that away from the Mill Street in-
tersection with Main Street?

A. I don’t know.

By the Court:

Q. You don’t know?
A. No, sir.

By M. Gildea:

Q. Was it as far away as this court room is long,
or further?

A. About as far away as this court room.

Q. What from, the street?

30 A. Purcell Street is a little further away, but

the light down at Myers’ garage is about that far
away.

Q. You said this accident happened about half-
past five?

A. Yes, sir.

Q. It was dark at half-past five on December o
192519
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A. It was about dusk.

Q. What do you mean by dusk?

A. Just getting dark.

Q. Stll daylight, or dark?

A. Just about getting dark, starting to get dark.

Q. Did any of the automoblles there have lights
on them?

A. There were no automobiles around there.

Q. How about the automobile parked there. Did
that have a light on?

A. No, sir.

Q. Didn’t you see any other automobile about that
time?

A. No, sir.

Q. Shortly before that?

A. No, sir. We were just in the house before
that. We just came out of the house.

Q. You lived then at the corner of Mill Street and
Main Street, is that right?

A. Yes, sir.

Q. The corner towards Alpha?

A Yegiisir:

Q. This car was parked right in front of your
house, wasn’t it?

A. Yes.

Q. Whose car was it, do you know?

A. Mr. Wargo’s.

Q. You say there was no light on that car at 5.30
P. M., on December 9, 19252

A. No, sir. 30

Q. Are you sure it was as late as that?

A. Yes, sir.

Q. You are sure it was not earlier than 5.30?

A. No, sir, T don’t think it was.

Q. What time did you leave your home, do you
know?
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A. T don’t know.

Q. Your sister at that time was seven years old,
wasn’t she?

A W, mhE

Q. Was she the first one that went out in the
street?

A. We were all together.

Q. Where were you at the time she was struck?

A. Right with her there.

Q. You weren’t struck then, were you?

A. No.

Q. Were you in back of her, or where?

A. In back of her.

Q. You were in back of the parked car?

A. Yes.

Q. Where was the boy who was with you?

A. He was right with us, too.

Q. Was he in back of you, or ahead of you or
alongside of you?

A. Alongside of me.

Q. Was he between you and the parked automo-
bile or were you between him and the parked auto-
mobile?

A. I was between him. ,

Q. You were between the boy and the parked auto-
mobile ?

A. Yes, sir.

Q. He would be between you and the approach-
ing car, on your left, would he not?

A.. Yes, sir.

Q. How far away was this automobile that struck
your sister when you first saw it?

A. It was at Purcell’s Corner when I saw it first.

Q. How far do you say that was from Mill Street?

A. I said it was further away than the length of
this court room.

Helen Lilly—Cross )

(). Was it twice as far as the length of this court
room, if you can tell that. If you can’t, just say
s0.

A. T can’t tell.

(). After you saw this automobile, where were
you when you first saw it?

A. We were in back of this machine that was
parked there.

Q. You were standing there?

A. Yes.

Q. You were standing there when you saw it,
and you had not moved until the time your sister
was struck?

A. No, sir.

Q. You saw it approaching all the time?

A. Yes, sir.

Q. Didn’t you know your sister was in front of
it ? ;

A. She was not out far enough and I didn’t think
he would hit her.

Q. She was hit?

A, Yes;

Q. You stood there and let the automobile hit
your sister? ‘

A. T didn’t think she was out far enough to be
hit.

Q. She was hit, wasn’t she?

A, Yes,

Q. You stood there and saw this automobile come
all the way up the street from Purcell’s Corner.
Were you looking at it all the time? _

A. No, sir. I saw it at Purcell’s Corner, and then
I' looked across the street again, and I saw it was
pretty near up to us.

Q. How close was it the second time?

A. About half as far away as the length of this
court room.
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Q. Where was your sister then?

A. She was standing right in front of me, and
then she looked up the street and then she looked
down again.

Q. Did she look in the direction in which this car
was coming ?

A. Yes, sir.

Q. She looked at the automobile before she was
struck?

A. Yes, sir.

Q. Are you sure she was not walking at the time
she was struck?

A. No, sir, standing still.

Q. How far from the automobile was she, the
parked automobile?

A. She was standing right in back of it. She
just stuck her head out to look towards the right.

By the Court :

Q. How near to the parked automobile was she
standing ?

A. She was right close to the back.

Q. Can you tell us about how close in feet for
example? Have you any idea of feet?

A. Yes.

Q. How long is a foot?

A. (No response.)

Q. Having that in mind as a measurement, how
near to the automobile was she standing? How near
to the rear of the parked car?

A. She was right against it.

By Mr. Gildea:

Q. Can you tell us how far she was from the
center of South Main Street?

Ha!vmi Lilly—Cross

A. I could not say.

Q. You haven’t that in mind, have you?

A. No¥Eis:

Q. I think you said that you saw some tape or
some paper or something on the window of this
automobile. Which window was it?

A. I don’t know which window it was.

Q. You don’t know whether it was the right or
left or front or back?

A. T don’t know.

Q. You don’t know which window it was on?

A. No, sir.

By the Court:

Q. The next day you saw a car with tape on the
window ? :
A. Yes.

By Mr. Gildea: That’s objected to, as leading,
your Honor.

By the Court: Objection overruled. She has al-
ready testified. You may have an exception.

By the Court:

Q. Which window was it on?

A. It was on the left window when we saw it.

Q. When you saw it the next day?

A. Yes.

Q. That was the car you were speaking about a
moment ago here, when you testified that the next
day you saw the car?

A. Yes.

Q. With tape on the window?
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A Yes.

Q. The tape on that car was on the left window?
ALY s Mei:

By Mr. Gildea:

Q. You don’t know which window of the car
which struck your sister had tape on, do you?

AL No,

[0 Q. You don’t know whether it was the right or
left or front or back?

A. T don’t know.

Q. You don’t know?

A. No, sir. .

Q. As a matter of fact you only saw the automo-
bile at the glance, didn’t you? You didn’t stand
there looking at the automobile? There was noth-
ing about it to attract your attention?

A. Only the tape on the window.

20 Q. Did you stand and look at the tape?

A. No, sir.

Q. How many times did you look at the automo-
bile before it struck your sister?

A. Twice.

Q. Once when it was down at Purcell’s Corner,
and another time when it was half the length of

this court room from your sister?
A. Yes, sir.

30 By the Court:

Q. How old was your sister at the time of the
aceident, do you know?
AT

Helen Lally—Cross
By Mr. Gildea:

(). Did you notice anything else unusual abput
the automobile that struck your sister? Anything
else that would enable you to identify it?

A. It was a coupe, and it was dark blue, and had
that tape on the window, that’s all.

Q. Did you notice anything else on any of the
windows ?

A. No, sir.

Q. You say there were four windows in the car,
two on each side. These windows on ecach side,
two on each side, one was in the door. Did you
notice anything on the back windows, I mean the
rear side windows?

A. The back window?

Q. On the two side windows, which are near to
the back, not the windows in the doors, the windows
in the body of the car, did you notice anything about

those windows? 20

A. No. ,
Q. Did you see those windows at the time?
A. Yes, sir.
Q. You saw them as the car passed?
A. Yes.
Q. Wasn’t there anything on those windows?
A. No, sir.
Q. You didn’t see anything on there at all?
A. No. ;
Q. Did you say that the car had lights on which 20
struck your sister?
A. No, sir.
Q. You were looking at it?
A. T was looking up the street.
Q. In which direction?
A. Towards Kaston.

)




34 Helen Lilly—Cross
By the Court:

Q. That was the direction from which this car
was coming ?
AL Yes, sir.

By Mr. Gildea:

Q. You didn’t see the car strike your sister, did
10 you?

A. No, sir.

Q. When was it you saw the tape or paper on
the window? Was it the first time you looked at the
car, or the second?

A. Second time.

Q. You didn’t see anything there the first time?

A. It was too far away to see then.

3y Mr. Gildea: That’s all.
By Mr. Gebhardt:

Q. The car that was parked there, was that look-
ing towards Alpha or towards Easton?

A. Alpha.

Q. Headed towards Alpha?

A Yes,

Q. Why were you waiting there?

A. We were waiting for the machine to go by
30 and then go across.

By the Court:
Q. Which machine?

A. The machine that was coming down.
Q. The one that struck your sister?

Helen Lilly—Cross 35

A. Yes.
Q. You were waiting for the machine to go hy?
A. Yes, sir.

By Mr. Gebhardt:

Q. That was the only machine on the street af
the time?

A. Yes. _

Q. Other than the one that was parked?

A. Yes.

Q. The car that was parked, wasg it wholly on
South Main Street or partly on Mill Street?

A. There was a pole right there, and the pole
was in pretty far, and the machine was a little ways
back over the gutter.

Q. On South Main Street?

A. Yes, sir.

(). Facing towards Alpha?

A. Yes.

Q. As you sit there, which side of that parked
car were you and your sister and the boy standing?

A. We were standing in the back.

Q. In back of the parked car?

A. Yes, sir.

Q. Sure of that, are you?

A. Yes, sir.

By Mr. Gildea:

Q. Was your sister waiting for the car to pass,
too?

A. Yes, sir.

Q. How do you know that? :

A. Because she must have saw the machine com-
ing. She would not go across when she saw the
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machine coming towards us. She was waiting for
the machine to pass.

Q. Do you know that she saw the machine coming?

A. T don’t know, but I am pretty sure she saw
it.

Q. Did she look in the direction of the machine so
that she could have seen it?

A. Yes.

Q. How far away was the machine that struck her
when she looked in the direction in which the ma-
chine was then?

A. The machine was just by Purcell’s Corner
when she looked at it.

Q. When the machine was at Purcell’s Corner
you saw your sister looking at it?

A Wes Usir,

WiLsur YErane, sworn for the plaintiff.
Direct examination.

By Mr. Gebhardt:

By the Court:

Q. How old are you?
A. I will be 14.

By Mr. Gebhardt:

Q. Where do you live?
A. 803 South Main.

Q. In Phillipsburg?
A, Yes, sir,

Wilbur Yerane—Direct 37

Q. Is that anywhere near where this accident hap-
pened?

A. Yes.

Q. How near?

A. Around five houses down the left-hand side.

Q. Towards Easton or Alpha?

A. Alpha.

Q. Were you the Yerane boy who was with the
little girls at the time this accident happened?

A ¥ees

Q. About what time of day was it the accident
happened ?

A. Around half-past five.

Q. How did you happen to be with them? Where
were you going ?

A. T was going over to get the paper.

Q. Going over to do what?

A. Get the paper.

Q. Where did you come from and where were you
going, what street?

A. I came from the right-hand side of the street
and was going over to

By the Court:

Q. Where did you come from and where did you
go? :

A. T came from the Lilly’s house, and was going
to cross the street.

By Mr. Gebhardt:

Q. As you look towards Alpha, were you going
from the right to the left or the left to the right side
of the street?

A. From right to left.
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. Did the accident happen anywhere near the
intersection of Mill Street and South Main Street!

A. Yes.

Q. Where did it happen with reference to that in-
tersection?

A. It happened where Mill Street comes out on
Main Street, right at the intersection.

By the Court:

Q. What grade are you in at school?
A. Seventh grade.

By Mr. Gebhardt: :

(. Mill Street comes out like this into Main Strect.
Right here at the corner of Mill Street is where the
machine stood? -

A. The parked car. _

Q. How near to the parked car were you when the
accident happened? o

A. T was by the spare tire.

Q. Where was the little girl, Irene?

A. She was by the mudguard.

Q. Where was her sister?

A. Her sister was alongside of me.

Q. The girl who you say was by the mudguard,
was that the left or the right mudguard as you
looked towards Alpha?

A. Left mudguard, rear end.

Q. Left mudguard, rear end?

A. Yes, sir.

Q. Did you see the car coming that afterwards hit
her?

A. Yes.

Q. Where did you see that?

20)

30
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A. T saw that by Purcell’s store.

Q. Up at Purcell’s store?

A. Yes.

Q. At the time you saw it, was it going fast or
slow? ,

A. Tt was going pretty fast.

Q. Then what happened? What did the Lilly girl
say, or do?

A. She looked up and then she looked down, and
when she was looking down the machine hit her.

Q. When you say looking up would that be to the
left or to the right?

A. Left.

Q. Would that be towards Easton or Alpha?

A. Towards Easton.

Q. At the time she was hit by the machine was
she walking or standing still?

A. Standing still.

Q. Which direction was she looking when she was
hit? . 20

A. Looking towards Alpha.

Q. Was she standing straight up or leaning over,
or what? .

A. Her head was low, looking down.

Q. Leaning over do you mean?
A. Yes.

By the Court:  Was that the side of the head that

was punctured, Mr. Gebhardt?
30
By Mr. Gebhardt: No, I think not.

By the Court: I was wondering which side of the
head was punctured?

By Mr. Gebhardt: The right side.
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By the Court: She was hit on the left side of the
head. Was that where the puncture was?

By Mr. Gebhardt: On the left side of the head.
By Mr. Gebhardt:

Q. Up to the time that the girl was hit, please tell
me whether the automobile blew any horn?

A. No, sir.

Q. The automobile that struck the girl was what
kind of a car, open or closed?

A. A closed car.

Q. How many windows did it have on each side?

A. Two on each side.

Q. What color was it?

A. Darkish blue.

Q. What make was it, do you know?

A. T could not tell.

Q. Was there anything unusual you noticed about
the car?

A. The front window on the left was taped. It
was taped like a Christmas tree.

By the Court:

Q. Which window?
A. The left window of the left door.

By Mr. Gebhardt:

Q. It looked like a Christmas tree did you say?

A. Yes.

Q. After the automobile hit the girl did it stop
or go right on? SEE

A. No, sir, kept going.

Wilbur Yerane—Direct

Q. Kept going?

A. Yes.

(). Did you see the people in the car do anything
after it hit?

A. Somebody looked out of the back window.

Q. Somebody looked out of the back window?

A. Yes.

Q. Where was the girl lying?

A. Part way under the running board of the
machine that was parked there.

Q. Part way under that. Where was the rest of
her body?

A. The rest of the body was out on the street.

Q. Out on the street. At the time the girl was hit,
were there any other cars parked around this inter-
section?

A. No, sir.

(. At the time she was hit were there any other
cars going up or down South Main Street or Mill
Street except the car that hit her?

A. No.

Q. Did you at any time after the accident see this
same car?

A. Yes.

Q. Where did you see it?

A. Up in front of Duckworth’s drug store.
How long after the accident was that?
Next day.
Who were you with at the time?
Mr. Stalen.
The cop?
Yes, sir.
Who else was along?
Helen Lilly.
What did you do on that occasion, that day?

OPOPOPOPO
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By Mr. Gildea: Objected to as irrelevant and im-
material.

By the Court: He may answer.
By Mr. Gildea: T ask for an exception.

A. He asked us to point out the machine and we
did it.

By Mr. Gildea: T move that be stricken out as
not responsive.

By the Court: Strike it out.
By the Court:

Q. You saw a car there?
A. Yes.
Q. Where was it standing?
A. In front of Duckworth’s drug store.
Q. Which side of the street?
A. Right hand, towards Alpha.
Q. Same side as the drug store?
A. Yes.
Q. What kind of a car did you see there?
A. A closed car, and the window was taped.
Q. Which window was taped?
A. Left door, the window in the door.
Q. What kind of tape was it? .
A. I could not tell you what kind of tape.
Q. How was it taped? :
A. Taped up like a Christmas tree.
Q. Did it resemble the same tape that you had
seen on the car that struck the girl?
A. Yes, sir.

Wilbur Yerane—Cross

Q. The same window, the same side?
A. Yes, sir.

Q. The same form of tape?

A. Yes, sir.

By Mr. Gebhardt:

Q. What color was the car you saw standing there?
A. Dark blue.

Cross-examination.

By Mr. Gildea:

Q. What kind of a licence did the car that you saw
standing on Main Street near Mr. Duckworth’s drug
store the day after the accident have, New Jersey
or Pennsylvania license?

A. New Jersey.

Q. What kind of license did the car that struck
the girl have, do you know?

A. T could not tell.

Q. You don’t know whether it was a Pennsylvania
or New Jersey license, do you?

A, No, sir:

Q. How many times did you see this automobile
before the accident?

A. T saw it twice after the accident.

Q. Before the accident. Right just before the ac-

cident, immediately before the accident, how many 30

times did you look at the automobile that struck the
girl?

A. T only saw it once.

Q. When was it you saw it?

A. In front of the drug store.




44 Wilbur Yerane—Cross

By the Court:

Q. At the time of the accident, when did you see
the car first that struck the little girl?

A. Purcell’s store.

Q. That was the first time?

A. Yes.

Q. Did you see it after that?

A. Not that same day.

By Mr. Gildea:

Q. Did you see it between the time you saw it at
Purcell’s store and the time that it struck the little
girl?

A. No, sir.

Q. Are you sure about that? You saw it down by
Purcell’s store and then you looked away, didn’t you?

y Es

Q. You didn’t see it again until it struck the little
girl?

A. That’s the last I saw of it until it slowed down
by the store.

Q. What was the last you saw of it, at Purcell’s
store or when it struck the little girl?

A. When it struck the little girl.

Q. You saw it first at Purcell’s store, then you saw
1t again when it struck the little girl?

A. Yes. I didn’tsee when it struck the little girl.

Q. Did you see it strike the little girl?

AvwNo; sir.

Q. You didn’t see the accident, did you?

AL No s sir:

Q. You didn’t see the impact and you didn’t see
the car after it was at Purcell’s store?

A. I saw it after it struck the girl.
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(). When did you notice this tape?

A. When it slowed down.

Q. After it struck the girl?

A. Yes.

Q. You didn’t see it before then?

A. No, sir.

Q. You didn’t notice the tape until after the auto-
mobile slowed down after it struck the little girl.
Where were you then?

A. T was out by the running board then.

Q. By which running board? _

A. The running board of the machine that stood
there.

Q. The running board near the center of the road
or the other side?

A. Near the center of the road.

(. Near where the little girl was?

A, Yes. \

Q. And the automobile that struck the little girl
was then ahead of you?

A. Yes. _

Q. You could only see the back of the automobile,
couldn’t you?

A. No, I could see the other side.

Q. How could you see the other side?

A. Right through the back window.

Q. Through the back window ?

A. Yes, sir.

Q. Weren’t there people in the automobile?

A. Yes.

Q. Could you see through the people?

A. Yes, sir.

Q. How many people were in there?

A. T could not tell you how many there were sit-
ting in there. .

Q. Have you talked to anybody about this acci-
dent before you came to court to testify?
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Yes, sir. By Mr. Gebhardt:
To whom did you talk? :
To my mother. Q. As you go down South Main Street, at Mill
Anybody else? ' Street, towards Alpha, does the road go straight, or
My uncle. curve to the right or to the left?
Who’s your uncle? : A. It curves round to the right.
Mr. Duckworth. :
Which Mr. Duckworth? _‘ By Mr. Gebhardt: That’s all.
Cleveland, Duckworth. -
Is he a relation of the defendant? By Mr. Gildea:
No, sir. _
No relation to Mr. Duckworth who is the de- Q. How far from Mill Street does it start to curve?
dant here? A. T could not say how far. A good distance,
No. | anyway.
Did you talk to anybody else? : Q. How far away was this automobile when it
Mr. Lilly. slowed down? How far away from Mill Street?
Anybody else? A. Pretty near a block when it started to slow
No, sir. ' down.
That’s all. How manv times did vou falk to Q. Mill Street and then there’s an alley down
20 Mr. Lilly? : 5 further. It was up by that alley?

A. About twice. A. Yes.

Q. Only twice. Did you ever talk to the little girl Q. How far away was that?

about it? ‘ A. T could not tell.

A. T talked to Helen.

Q. You talked to Helen about it? By the C‘Olll't?

A. Yes. )

Q. Whom did you tell before you came today what Q. The length of this court room?

you were going to say when you got here? , A. Something like the length of this court room.
A. T didn’t tell anybody. , :
Q. Never told anybody. Who asked you to come By Mr. Gildea: | 30

here today?
i N }Lilly. | Q. That’s where you saw the automobile when it

slowed down?
By Mr. Gildea: That is all. | A. Yes, sir.
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Wiitiam F. Liivy, sworn for the plaintiff.

Direct examination.
By Mr. Gebhardt:

Q. Are you the brother of Phillip Lilly, the plain
tiff in this case?
[y AJ Yes, sir.

. Did you see this accident happen?

. No, sir.

. Where were you at the time?

. I was on Main Street, T believe.

. South Main Street, Phillipsburg?

. Yes, sir.

. What part of Main Street with regard to where
this aceident happened? On which side of the inter-
section of Mill Street and South Main Street, Alpha

20 or Easton side?
A. On the Easton side.
Q. On the Easton side?
A. Yes.
Q. Where were you around about 5.30 that
evening ?
A. T was at Jefferson and Main Streets. Across
from Jefferson and Main.
Q. How far is that from Mill and South Main
Streats?
30 A. That’s about five blocks. Maybe a little more.

By the Court:

Q. Five blocks towards Faston?
A. No, towards Alpha,

Willvam F. Lally—Direct
By Mr. Gebhardt:

(). Prior to the time of this accident happening,
were you familiar with Mr. Duckworth’s car

A. Yes, sir.

(). How were you familiar with it?

A. T have seen Mr. Duckworth driving it. .

Q. How many times have you seen him driving it
before the accident?

A. Some days three or four times, most every day,
some days I would not see him.

Q. Do you recall having seen him driving it a short
time before the accident? ’

A. Yes,

Q. Will you describe to me the nature of this car
he drove, make, and color and so forth?

A. Buick coupe, blue body, dark trim around the
windows.

(). How many windows in it on each side?

A. Two windows on each side.

Q. Please tell me whether or not you saw this car
the day this accident happened?

A, Nes,

(). And when did you see it?

A. T seen it around a few minutes of 5.30 when I
crossed the street in front of it at Main and Jefferson
Street.

Q. Was that beyond the intersection of Mill Street
and South Main Street towards Easton, or where?

A. Towards Easton.

Q. Did you notice anything unusual about the car
at that time?

A. No, only that it was his car. I knew the car
by the window. He had tape on it.

(). Tape on one of the windows?

A. Yes, on the left side, when T crossed over to the
left side of the street towards Alpha.
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. I could not say.
. You could not say that the lights were not

. No.

. You don’t know whether they were or not?

. Yes.

. You testified remembering having passed two
sedans, and another car, on December 9, 1925, as you
were crossing the street, and you can’t tell whether
the lights were lighted or not. Is that right?

A. Yes, sir.

Q. You don’t mean to tell us you ean tell one
Buick coupe from another if they are both of the
same model?

A. I know his car by the tape on it.

Q. Aside from the tape you could not tell whose
car i1t was?

A. From the side I was on it was on the left.

Q. Except for the fact that this car had tape on
the window you would not have known whose car it
was?

A. Yes.

Q. You would have known without it?

A. 1 would not have known it without it, but 1
know the markings of his car, the windows, and such
as that. '

Q. What about the windows?

A. The windows, the type of them.

Q. What do you mean?

A. The back ones are oval, and the ones in the
doors are square.

Q. The windows in the back were oval, alongside
the seat?

A. Yes.

Q. It’s very likely the Buick people may have
made some other automobiles like that?
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A. Yes.

Q). You could not have told Mr. Duckworth’s auto-
mobile from any other automobile of the same model
except for the tape?

A. I remember seeing the tape there. That’s how
I knew it was his automobile. :

Q. Did you pass from the south side of Main
Street to the north side of Main Street?

A. Main Street runs east and west, and T passed
over to the east side, and he was

Q. Main Street runs east and west and you passed
from north to south?

A. Yes.

Q. He was going from west to east?

A. He was going towards Alpha, and T was going
towards Alpha.

Q. You were crossing the street?

A. T crossed the street from right to left.

Q. You were crossing Main Street?

A. Yes. 2

Q. Did you pass ahead of this automobile, or did
the automobile pass ahead of you?

A. T passed ahead of the automobile. I was going
up the street when it passed.

Q. How far away was it when you passed?

A. T judge it was maybe a hundred feet up the
street from the corner.

Q. When you walked across?

A. Yes.

Q. Where were these two sedan automobiles you -
talked about?

A. They passed before I went across.

Q. You don’t know whether the lights were
lighted on any of these cars?

A. No. |

Q. Were you standing still - when the two redans
passed?




54 William I. Lilly—Cross

A. On the corner.

Q. You didn’t notice the lights?

A. No, sir.

Q. After you passed in front of this automobile
which you say had tape on the window you got to
the opposite side of the street, didn’t you?

A. Yes.

Q. Then in which direction did you walk?

A. Towards Alpha, the same as the machine was
going.

Q. Did you look at the machine again as it passed
you?

A. Yes, sir, when I crossed over, then’s when I
looked out at the machine.

Q. How far away from you was the machine?

A. The machine was directly out in the street
from me when I looked.

Q. How many feet, roughly?

A. About, I judge about 25 feet or 20 feet some-
thing like that, over on the other side of the street.

Q. You had seen Mr. Duckworth many times be-
fore this accident happened?

. Yes.

. Knew him very well at sight, didn’t you?

. Yes.

. You say it was not dark at the time, just dusk?’

. Yes.

. You didn’t see Mr. Duckworth driving the
automobile, did you?

A. T didn’t take notice who was driving, but I
seen there was a man in it. T could see it when the
machine got down the street. You could see two
men sitting in there through the back glass.

Q. Isn’t it true that the only thing you know
about this situation is that at this time you mention,
about 5.30, you saw an automobile going in an
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easterly direction, with some tape on the window.
That’s all you know about it?
A. I seen a machine with tape on.

By Mr. Gildea: That’s all.

By Mr. Gebhardt:

Q. How soon after the aceident happened did you
hear about it?

A. 7 o’clock.

Q. Can you give me any particular reason why
on this particular oceasion seeing Mr. Duckworth’s
car, this particular day, impressed itself upon your
memory ?

A. I was going to Hogan’s barber shop. I used
to be a barber and was going down to help that
young fellow out. I worked for Mr. Schmitt, the
undertaker, and 7 o’clock Mr. Schmitt called me out
to go to Allentown Hospital to get a young lady who
was dead up there in the hospital.

(. Have you seen this car since the accident?

A. After the accident?

Q. Yes?

A Yest
: (). Please tell me whether the same tape was on
1t then, or not?

A. Yes, sir, the same tape was on it.

Pamure Ly, recalled.
By Mr. Gebhardt:

‘ Q. After this accident happened, did you go at ény
t{me with your daughter to look over any automo-
biles connected with this accident?
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A. Yes, sir. ,

Q. What did your daughter do on that occasion’

A. She took me along the third day after it hap-
pened and up in front of Doc Spillane’s office she
said ‘“there’s the car.”’

By Mr. Gildea: I move that answer be stricken
out.

By the Court: That is not admissible, what
she said.

By Mr. Gebhardt: Did she point out a car to
you?

By Mr. Gildea: That’s objected to on the same
grounds.

By the Court: Yes, the best evidence is by the
girl herself. You can support, or corroborate, or
add

By Mr. Gebhardt:

Q. Your daughter testified that on the third day
after the accident she pointed out the car to you
that struck your other daughter. Will you please
tell me whether or not you saw that car?

A. Yes, I did.

Q. Will you please tell me what license plates
that car bore, New Jersey or Pennsylvania?

. New Jersey.

. What was the number?

. 223037. '
. Was that a 1925 license or not?
. 1925,
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Q. Where was this automobile standing at this
time?

A. In front of Doc Spillane’s. Doc Drake used
to be there, Doc Spillane then. :

(. Where was that in regard to Mr. Duckworth’s
drug store?

A. About half a block away, almost.

Q. Did you have a conversation with Mr. Duck-
worth any time after this accident with reference
to the accident?

A. Yes, sir.

Q. When did that conversation take place?

A. At his home on December 28th, the Monday
following we buried her on Tuesday, the following
Monday night, December 28th, I went up to Mr.
Duckworth’s house.

Q. How did you come to go up there?

A. Through my daughter talking about the ma-
chine. I went up to talk to him about it to find out, .
satisfy myself whether it was his machine or not
that hit her. ;

Q. Did anybody go with you on that occasion?

A. Yes, I had a young fellow by the name of Mr.
Sandt along.

Q. Where did you see Mr. Duckworth?

A. At his home on Washington Street.

(). Just tell us what took place?

A. T went up to Mr. Duckworth’s home and
knocked at the door and a girl came to the door.

Q. What do you mean, a girl?

A. I don’t know. I think it was his daughter, I
won’t say for sure, a girl I judge about 14 years
old. T asked her if her father was in.

By Mr. Gildea: I object to what was said.
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By the Court: didn’t know what to say. Stood there like he didn’t

know what to say, and he was shaking.
Q. Not the conversation with the daughter.

you see the father? ‘ By the Court:
A. Yes. R
Q. You had a talk with him? Q. You say he was shaking?

A. Yes, he was shaking there. He had his hand
By Mr. Gebhardt: , on the door knob there, and he said to me you go
out.

Q. Did he come to the door? :

A. Yes. ‘ By Mr. Gebhardt:

(). What was said?

A. T asked him if he knew who I was, and he said . . What motion did he make?
no, and I said T am the father of the little girl that . Here’s the way he stood.
was killed over on Main Street by your machine, . Trembling?
and right away I seen he got all worked up. . Yes.

Q. Shaking?

A. Yes.
. What expression, if any, was on his face?
. He just looked like a man not worth ten cents.
He didn’t know what to say.

By Mr. Gildea: I move that be stricken out as ,
a conclusion. ! Q

By the Court: That would be an observation, not
a conclusion.

20)

By the Court: That would not desecribe it.
By Mr. Gebhardt: :

By Mr. Gebhardt:
Q. What did he do?

A. He turned round and said go out and sit in (). What was the appearance of his face, red or

my machine, and I will be out, and we will talk : . white?

matters over in my machine, and he shut the door A. Red.

30 and went back in. . (). What else have you to say about him, was he 30

Q. You started to say he got all worked up, but cool and collected, or what?

counsel objected to that. Will you please tell us '

what his appearance was, what his characteristics By Mr. Gildea: That calls for a conclusion.

were when you made that statement to him that

you were the father of this child? By the Court: I think it does.
A. Just looked as though he was dumbstruck. He '
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Witness: He said go out in my machine, 1 will
be right out in a few minutes.

Q. You didn’t go in the house?

A. He said he would not let us in because his
wife was awful nervous and awful broken up, and
he would not let us in.

Q. What did you then do when he told you to go
out in the car?

A. We turned round and went out and stood on
the corner. When he came out of the house he
went right across the street and said to get in his
machine. We walked round the other side of the
car and got in the back seat.

Q. All of you got in the car?

A. The three of us got in the machine. He sat
there running his hand around the steering wheel.
He said he didn’t know how they could get his ma-
chine mixed up with it. Then he asked how they
identified the machine. I told him my daughter for
one seen the adhesive tape on the left side window.
Then he dropped his head.

By the Court:

Q. Was the adhesive on the car you were then
sitting in? 7
A. I could not say. The window was down.
Q. What kind of car?
A. Buick coupe.

By Mr. Gebhardt:

Q. After he dropped his head, what happened?
A. For a few minutes he didn’t say much. Then
he put his head up again, and he said I am going
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to tell you my machine was not away from the front -
of my drug store from 11.30 in the morning until
11.30 at night. He said there was not a clerk on
the job, not even Mrs. Lott. There was not one
working that day but myself, and then he said
there’s only one key to the machine. That was right
here in my pocket, and I know nobody else could
move the machine. I didn’t say anything. I stayed
there and left him go a little. ‘‘My daughter might
have had the machine done that way. ‘‘He said that,
then he stopped a few minutes, and he said, no, she
was not home from college. Then he said, ‘“ Well, I
don’t care, my car is insured big,”’ he said, ‘T don’t
care.’’

By Mr. Gildea: T object to that, that’s been——

By the Court: The jury will pay no attention
whatever to the last answer of the witness. It ap-
pears to have been brought out merely incidentally,
involving a conversation. It is, therefore, regarded
by the Court as not within the ruling which coun-
sel has in mind, and in the exercise of sound discre-
tion the Court will content itself by saying that the
jury will pay no attention whatever to the question
of insurance. Ignore it entirely.

By Mr. Gildea: Did counsel tell you to say that?
By Mr. Gebhardt:

Q. Go on, what else, if anything, did he say?

A. He sat there, and he didn’t say anything for
a while. He kept looking at me.

Q. What else happened?

A. Then he turned round the machine and went
on out Washington Street,
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. Hitting around 35, if not more.
Had you ever seen that car before?
I could not swear I seen that car before, no.
Had you seen a car that looked like it?
I seen one with some stuff in the window.
Where had you seen that car before?
In front of Mr. Duckworth’s drug store.
Marion Duckworth’s drug store?
Yes.
What kind of car was it, open or closed?
. A closed car I seen. T could not tell you what
kind of car it was.
. What color was it?

A. A dark color car.

Q. After you saw this car, where did you go
next? :

A. T was on my way home. I went home from
work, got my supper and got cleaned up.

Q. When you arrived at the scene of the accident
was the little girl there yet?

A. No. They took her up to the hospital by that
time. '

o

.

O PO FO O

&

(Cross-examination.
By Mr. Gildea:

Q. How do you know you got there five minutes
after the accident if you don’t know?

A. T said about five minutes.

Q. Well, how do you know you got there about
five minutes after the accident?

A. I could walk to work in ten minutes from
where I live. _

Q. When you got there the little girl had been
taken to the hospital?
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A. 1788.

Q. You didn’t see the accident?

A. T didn’t see the accident.

Q. Did you get there before the accident?

A. No, after.

Q. How did you know you got there five minutes
after the acecident?

A. T don’t know it was exactly five minutes

Q. You don’t know how long it was?

A. I know it was not over ten minutes before be-
cause I can walk from the shop to my home in ten
minutes.

Q. How do you know the accident didn’t happen
before you left the shop?

A. T didn’t know there was an accident at that
time.

By Mr. Gildea: Alright, that’s all.

By Mur. Gebhardt: I desire to offer interroga-
tories relevant to this suit:

[. Please state whether or not defendant was
the owner of a Buick coupe automobile bearing New
Jersey 1925 automobile license number 223037 dur-
g the entire month of December, 1925, aud if not,
who was the owner of the said automobile.

A. The defendant was the owner of a Buick coupe
automobile bearing New Jersey 1925 automobile
license No. 223037 during the entire month of De-
cember, 1925.

Sworn to in the usual way by . Marion Duck-
worth.,
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Wirtiam H. StenLIN, sworn for plaintiff,

Direct examination.
By Mr. Gebhardt:

Q. In the month of December, 1925, what was
your employment?

A. Policeman.

Q. Policeman employed by what municipality?

A. Phillipsburg.

Q. Are you still in the employ of the Phillipsburg
Police Department?

A No isir

Q. You were at that time?

A, Yes.

Q. Did you make any investigation of this acci-
dent to the little girl?

20 A. None.

Q. What did you do with reference to it? Did you
make any effort to locate the car in question?

A. No. That was up. to the chief to send me
after these youngsters. That was all I could do.
Q. You had orders from the chief to do what?

A. Go down after these children and bring them
up.
. Bring them up where?
. South Main.
. For what purpose?
. Locating the car.
. Did you do that?
. Yes, sir.
Q. How soon was that after the accident?
A. I could not tell whether it was the next day
affer or the second day.

William H. Stehlin—Direct
By Mr. Gildea:

Q. Told you to do what, go get the children or
locate the car? What do you mean? Did you do
that, or what do you mean?

A. To get these children there.

By the Court: To locate the car that killed this
child.

By the Court:

(. First you went and got the children. Where
did you go with the children? .

A. Up South Main Street towards Kaston.

Q. From South Main Street where did you go?

A. Back down.

(). All the time you were talking or listening to
the children. You are not permitted to say what
was said by you to them, or what they said to you.
Where did you go from South Main Street?

A. I was only on South Main Street. I went up
South Main Street and then I went back down
again.

By Mr. Gebhardt:

Q. Where did you start out with these children?

A. At Purcell’s.

Q. That’s the first street near Mill Street where
this accident happened?

AN

Q. You took them up South Main Street how
far?

A. To River Street.

Q. About what distance would you assume that
to be? How many blocks?
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A. 8 or 9.
Q. What did the children do on that journey?
A. Pointed out this car with the tape on.

By Mr. Gildea: I move that be stricken out.
By the Court: I will allow him to say that they

indicated a car. He may describe the car, the car
they pointed out.

By Mr. Gildea: May I have an exception?

By the Court: You may have it.

By the Court: No conversation will be permitted
as to what he said or they said.

By the Court:

. What was it?
. A Buick coupe with a New Jersey license,
. Did you get the number?
. No, sir, not then.
. Did you get it later?
. The same coupe?
. Yes?
Y es
. What was the number?
. I don’t know.
. You haven’t it with you. You turned it in
for the blotter?
A. They took it down there, yes.
Q. Describe the car?
A. Buick coupe, T could not just tell the color,

dark colored car, broken window fixed up with ad-
hesive tape or paper.

William H. Stehlin—Direct

(). Which window was it?

A. On the left window.

Q. In what shape was the tape, what form?

A. Strips about 12 or 15 inches at the botl{om
running into nothing at the top.

Q. Triangular shape?

A. Yes.

Q. What else?

A. That’s about all T took notice of the car.

By Mr. Gebhardt:

(). Have you made an effort at my request o
locate your police docket, in which you made a re-
port of this affair?

A. No, sir.

(. You have not done that?

A. T didn’t get no record of it.

Q. Did you try to locate it in the records?

A. In City Hall in Phillipsburg?

Q. Yes? :

A. No, sir.

Q. Do you know whether or not an effort was
made to locate that docket?

A. Not that T know of.

Q. In driving these children up and down South
Main Street did you drive by any other cars?

A. Yes, lots of them.

Q. Was there any other car they pointed out ex-
cept this one?

A. No, sir.
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Cross-examination.
By Mr. Gildea:

Q. Did you see any other car with broken win-
dow fixed up either by tape or paper?

A. I didn’t see any.

Q. That’s the only one you saw?

Al Yies,

By Mr. Gildea: That’s all.

By Mr. Gebhardt:

Q. Can you tell me, Mr. Stehlen, whether it was
1925 license 2230377

A. 1 would not swear to that, because I didn’t
keep any record of that much. It’s up to anybody
to find it on the docket at Phillipsburg.

20
By Mr. Gildea:

Q. On what day did you go with these children
to look at this car?

A. What day?

Q. Yes? :

A. I could not tell you the day. It was a day or
two after the accident.

Q. What did you do, go up and look at all of the

30 cars? -

A. The chief sent me out on Main Street to lo-
cate a car that had a broken window and they
picked it out of all of them.

Q. You knew the kind of car to look for?

A. With broken glass.

Q. To look for a car with a broken window?

Owen George Sandt—Direct e

A. Yes, that’s the orders I got from City Hall.

Q. You went along Main Street looking for that
car?

A. Yesio

Q. You looked only for that car with the window
broken$

A. The kids were supposed to point the car out
to me. I was not supposed to tell the kids anything,
and I didn’t. They picked the car out.

Q. Why did you start at that street way back [()
there at the place of the accident? Why did you
start there to look?

A. The youngsters lived there. I went there to
get them.

Q. You were not making an inspection of all cars
there to see which one had broken windows?

A. No, I didn’t. The chief sent down after these
youngsters and 1 went and got them.

Q. They told you where to go?

A. The chief told me to go.

Q. Directed you where to find the car?

A. Yes.

By Mr. Gildea: That’s all.

OweN (GEorGE SANDT, JUNIOR, sworn for plaintiff.
Direct examination. 30
By Mr. Gebhardt:

Q. Are you the Mr. Sandt who went along with

Mr. Lilly, at his request, when this interview took
place with Mr. Duckworth, the defendant? -
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A. Yes, sir.

Q. How did you come to go along with him on
that occasion?

A. T got home from work about 7 o’clock. He
come to the house and asked me to go along with
him and I said T would. We went up there.

Q. Did you go to Mr. Duckworth’s house?

A. Yes.

Q. What happened when you got there?

A. Mr. Lilly rapped on the door, and Mr. Duck-
worth’s daughter, or who she was, a little girl came,
and we asked her if Mr. Duckworth was in, and
she said yes. She called him, and he came out and
stood there. Mr. Lilly asked, ‘Do you know who I
am?’’ He said, no. He said, ‘T am the father of the
little girl your machine hit up in South Main Street,”’
and when Mr. Lilly told him that he got red in the
face, and kind of nervous. He said, ““Go outside and
I will come out. T don’t want you to come in the

20 house. My wife’s nervous and all upset.”” We walked

out to the curb and stood out there, and he come
out and called us over to the machine. We went
over and sat in the machine. He asked why we
picked out his car. Mr. Lilly said, “‘Your car was
identified by the tape on the window’’ He said, ¢‘My
car’s not the only car taped up.”” Mr. Lilly said,
“That’s the only car I even seen taped up like that,
shaped like a Christmas tree.”” We sat in there
and he was running his hands round the shifting

30 lever and the steering wheel, all nervous, all worked

up like, looked to me like ——

.By Mr. Gildea: That’s objected to, as a conclu-
sion.

By the Court: Strike out the conclusion, that
latter part.

Owen George Sandt—Direct
By Mr. Gebhardt:

Q. Tell what he did.

A. T was sitting in front, with Mr. Lilly along-
side of me. We could not see the tape on the win
dow. He must have had the window down.

By the Court:

Q. Was the window open? Was it down?
A. Tt was down.

Witness: We sat in the car and he told us, ““My
car was not away from the drug sore,’’ he said, ‘‘from
11:30 A. M. until 11:30 at night. I was the only
one there, I could not leave,”” and he says, mavbe his
daughter had the car, he says there, and he says
afterwards, he turned round, she was not home, she
was to college; and he said to us, maybe the garage
man went and got it; he takes it every so often for
oil and grease and to look it over. He went up
to the garage and he found out the car was not there
that day. He said, after he sat there a while, all
nervous and fussing around, he said, ¢ Well, did any-
one see this car?’’ We said, yes, a fellow who knows
this car. He said, he must have been going pretty
fast then. My car is fully insured, I don’t care, he
said.

By Mr. Gildea: I move for a mistrial. Having .
heard what your Honor said before

By the Court: I will make some observations
now as to the latter part of this conversation in-
volving a remark of Mr. Duckworth’s. It is admis-
sible only with regard to some suggestion of an
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admission against interest, if you think it has any
relation at all to it; but as to the insurance, the jury
will pay no attention at all, because of a ruling of
our appellate courts to the effect that if the case
is in any way prejudiced by reason of the defendant
being insured, with the result that the jury may
not accord the defendant the same right that other-
wise there might have been if there was no insur-
ance, the result would be that you would bring an
artificial element into the case, which prevents its
being tried on its merits, and that is a fatal error.
Our appellate courts have said, and theoretically
held, that the Court can declare a mistrial. That
1s the situation, and it rests within the discretion
of the trial Court, and I am now warning the jury
to eliminate from their minds entirely the question
of whether there was any insurance by Mr. Duck-
worth or not. It happens to have been brought out
incidentally, merely in the conversation of these
two witnesses. SEL TR,

Cross-examination.
By Mr. Gildea:

Q. I understood you to say that Mr. Lilly said
to Mr. Duckworth, I am the father of the little girl
your machine hit. Is that right?

A. Yes.

Q. In other words, Mr. Lilly accused Mr. Duck-
worth of having killed his daughter, didn’t he?

A. That’s what I heard. I don’t know. I am
just telling you what he said up there at the house.

Q. That’s exactly what he said?

A. That’s what he said. What 1 told you.

Q. How long have you known Mr. Lilly?

Owen George Sandt—Cross

A. T have known him the last eight years.

Q. Where do you live?

A. Purcell Street, Phillipsburg.

Q. How did he happen to ask you to go with him
that night?

A. He’s my wife’s uncle, and he asked me to go
along with him.

Q. Mr. Lilly is your wife’s uncle?

A, Yes

Q. Mr. Duckworth did say, didn’t he, in your -
presence that evening, that his car had been stand-
ing in front of his store from early in the day to
late at night, locked?

A. Yes.

Q. You heard him say that?

A. Yes.

Q. He said he had the only key in his pocket?

A. Yes.

Q. He said the reason he didn’t want to go into .
the house was that his wife was nervous and he
didn’t want her to know anything about it?

A. That’s what I took it for.

By the Court:
Q. He said that, didn’t he?

A. That’s what he said.

(Mid-day recess.)
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_ , S Arserr M. Reaping, sworn for plaintiff.
JurLius Varco, sworn for plaintiff. B e =

g g ] Direct examination.
Direct examination. S

By the Court: By Mr. Gebhardt:

(). What is your nationality? ‘3 YEE RIERpLoNe O Lot e

A. Hungarian. :
Akl Q. In what capacity?

: . o ' A. Clerk.
157 ke, Cttolendl: Q. Pursuant to my instructions, did you go to
the City Hall down in Phillipsburg and endeavor

. . : to locate the police docket containing the report
so, and I will ask them over again. Did you see any- ! 7 E

A e : i 0l 3Cl ?
thing of this accident that happened that day? of ihl;ezcc:iifnt.
A. No, sir. P : ; :
e Q. How many times did you go there for that
purpose?

Q. If you do not understand the questions, say

Q. You did not, but you got there pretty soon
afterwards?

A. Yes, sir. : A. T would say four or five times.

Q. Were you able to locate it or not?

A. No, sir.

Q. Did you make your best efforts to locate it?
A. Yes.

20 Q. How soon afterwards, do you know?
A. When I come out of the store, a fellow had
the child in his arms.
Q. Did you see the car that hit the child at all?
A. No, sir.
Q. Did you take the girl to the hospital?
A. Yes, sir.
Q. Is that all you know about it then?
A. Yes, sir. :

By Mr. Gebhardt: That’s all.
(Cross-examination.

By Mr. Gildea:
IO o, Q. Did you find any record there concerning this *
accident ?

A. No record at all.

Q. No record whatsoever?

A. I was not able to locate the blotter for that
month,

By Mr. Gildea: No questions.
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T8 Albert M. Reading—Cross
Q. The volume?
By the Court: The police blotter.
By Mr. Gildea:
Q. When did you go there?

A. Tt was last fall some time I went there the
first time. I can’t say the day, and then I stopped

) in several times since then.

Q. Didn’t they have any report there other than
the blotter with regard to this accident ?

A. They were unable to locate the blotter. I
asked them several times.

Q. Did they have any other report or any record
aside from the blotter?

A. There was no record at the Police Department
at all.

Q. Anything aside from the blotter?

A. Nothing at all.

Q. Did you ever see the record there?

A. T wanted to see the record for the month of
December.

Q. 19257

A. Yes. They were unable to show me any rec-
ord or police blotter for the month of December,
1925.

Q. At any previous time had you seen the record
there?

A. I saw other records, but not of this accident.

Q. I mean at any previous time did you see there
any records concerning this accident?
A. No, sir.

Albert M. R.eading—Re-direct—Re-cross 79

By the Court:

Q. I understand you found no reference what-
ever to this accident?

A. No.

Q. No record at all?

A. No.

Q. At any time you have never seen any records
there concerning this accident?

A. No.
Re-direct.
By Mr. Gebhardt:

Q. Were you at any time able to locate the police
records for the month of December, 19257
A. No time at all.

Re-cross.
By Mr. Gildea:

Q. Anybody assist you in making the search?

A. Yes.

Q. Who? ' :

A. Fisher, the Commissioner of Police.

(. Was he the man who had charge of the blot-
ter? . :

A. He was not commissioner at that time, in
1925, he’s now commissioner.

Q. And he’s the man who has charge of the blot-
ter at this time? i

A. He was unable to locate the blotter for 1925,
the month of December.

By Mr. Gebhardt: Plaintiff rests.

30
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James A. MeDevirr, sworn for defendant.

Direct examination.
By Mr. Gildea:

Q. Where do you live?

A. 835 South Main Street.

Q. Phillipshurg?

A. Phillipsburg.

Q. Do you recall the accident that happened some
{ime about 5:30 on December 9, 1925, at or near
the corner of Main Street and Mill Street in Phil-
lipsburg?

AL Yes, sir.

Q. Where were you going? Where were you at
that time?

. I was going home from work.
. Were you walking?
Vies
Q. In which street were you walking?
. South Main Street.

A
Q. In which direction?
A

A. Towards Alpha.

Q. That would be generally in an ecasterly di-
rection?

Al Yes,

Q. On which side of the street were you walking,

30 north side or south side?

A. I was on the opposite side to what the acci-
dent was.

Q. You were on the left-hand side going towards
Alpha?

A. Left-hand side towards Alpha.

Q. Did you see the automobile strike this little
girl?

James A. McDeviti—Durect

A. No.

Q. What did you hear or see?

A. I saw this car coming down Main Street af
a high rate of speed.

Q. In which direction?

A. Going towards Alpha. I looked at the car,
and saw it was a roadster. It had side curtains
on it, and then I heard like a machine going over
a hard hill. T kept on walking, and then I heard
a little girl holler, look at it. I looked across the
street and saw this form lying in the street. I
walked over. 1 saw a little girl lying under Mr.
Vargo’s car, and I got down and got her out from
under the car. I didn’t see any other automobiles
going up and down, and there was a crowd stand-
ing all around there, all around Mr. Vargo’s car.

Q. Did you see the license tags on the roadster
you saw go by there?

A. They were Pennsylvania tags on the left rear
mudguard.

Q. Any other automobile pass east just before
that?

A. No.

Q. Was there any other cars passing east just
after that?

A. No.

Q. About how many steps did you take between
the time this roadster passed you and you heard
the little girl make some exclamation?

A. T walked from about here to the jury.

Q. You immediately went across the street?

A. Yes.

Q. You saw no other automobiles pass east or
west?

By Mr. Gebhardt: Very leading.

20
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By Mr. Gildea:

Q. You know Mr. Lilly?
A. Yes, sir.

Cross-examination.

By Mr. Gebhardt:

Q. You didn’t see the accident?

A. ' No, sir. .

Q. How long a time after the accident occurred
did you know that it had occurred?

A. T didn’t know it had occurred until T heard
the little girl holler, the one that was here this morn-
ing.

Q. You didn’t know anything had happened until
then? ;

A. No.

Q. You didn’t know that a Pennsylvania car hit
the child?

A. I didn’t know what car hit it. This car had
a Pennsylvania license. »

Q. You don’t swear that a Pennsylvania car did
hit the child?

No, sir.

You don’t know anything about it?

No, sir.

You stated it had a Pennsylvania license?
On the left rear mudguard.

Did you come that way yesterday?
What do you mean?

The same way you were going that night?
Did I come the same way yesterday?
Yes, yesterday?

Yes.

FOPOPO OO

James A. McDevitt—Cross

Q. You did?

A. Yes.

Q. Did you see any cars in that. neighborhood
yesterday, going up that way?

A. Yes, I did. :

Q. Tell us what license plates they had on?

A I didn’t take notice of them.

Q. Why did you happen to notice this one?

A. Because it was going so fast.

Q. You didn’t know anything had occurred that
night?

A. No.

Q. How did you come to notice this particular car
with the Pennsylvania license on?

A. Because I took notice it was going so fast.

Q. Was that the reason?

A. Yes.

Q. That was the only car you saw going fast on
that street?

A. Yes.

Q. Exactly. You say now that you remember it
had Pennsylvania license on?

A. Pennsylvania license tags.

Q. What color was it?

A. T could not tell you the color now, but I did
know at the time.

Q. Why can’t you tell?

A. T forget, it has been so long.

Q. It was called to your attention at the time,

wasn’t it? You knew shortly after that you were 30

going to be called upon to testify, didn’t you?

A. Yes.

Q. You didn’t keep in mind the color of the li-
cense ?

A. No, I didn’t.

Q. How far away from where the accident oc-
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curred was this Pennsylvania car at the time you
saw that it had a Pennsylvania license?

A. When it went right by me.

Q. How?

A. When it went by me, and I was about from
here to where that table there.

Q. It passed alongside of you?

A. On the South side of the street.

Q. On the right-hand side towards Alpha. You
ask us to believe this car, about which you knew
nothing, and which you have never seen before,
you remember that particular car without anything
calling your attention to it

By Mr. Gildea: That’s not fair.

By Mr. Gebhardt (continuing): And it had a
Pennsylvania license?

20 By Mr. Gildea: I dom’t think that’s fair, b('z-
cause the witness what called his attention to it
was the speed it was going.

By Mr. Gebhardt:

Q. Is that correct?

A. The reason why I thought it was that car,
T didn’t see no other car going that way.

Q. That’s a very busy street, isn’t it?

30 A. Yes.

Q. South Main Street?

A. Yes.

Q. The main street of the town of Phillipsburg,
a place of about 25,000 inhabitants? '

A. I don’t know how many inhabitants.

Q. About that, isn’t it, quite a large town?

James A. McDevitt—Cross 35

A. Yes.

(). Thousands of cars on the streets every day.
When were you first asked by anybody about this
particular car having passed there at that time?

A. Two days afterwards. I think I gave Mr.
Hauser a statement.

Q. Who is he?

A. He was commissioner at Phillipsburg at that
time, ‘

Q. Do you know how he came to ask you?

A. T talked about it, T guess.

(). Do you know how he came to ask you about
what the license plate on that car was?

A. T don’t understand what you mean.

By the Court:

Q. What did he ask you? What did Hauser ask
you? :

A. Asked me where I was coming from, what I
was doing there, where I was going. 1 told him I
was going home from work.

Q. Did he ask you what you saw?

A. He asked me what I saw and I said I saw this
car.

Q. You picked up this child?

A. T picked up the child.

By Mr. Gebhardt:

Q. You swear positively there was no other car
in that neighborhood at the time of this accident?

A. Not since that one went by me until T picked
the child up.

Q. You swear that positively?

A. Yes.
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. That’s a busy street?

. Yes.

. South Main Street in Phillipsburg?

. Yes.

. No other car went by during that whole period
of time?

A. T should say that was only about half a minute.

Q. You got the girl from under the car, didn’t
you?

A. Yes.

Q. Any other car go by after that?

A. T stood there waiting for one to come either
way so I could stop them.

Q. Did you stop them?

A. No.

Q. How long were you there?

A. T should say about a minute and a half or two
minutes.

Q. Before you got this man to come and take the
child over?

A. Yes. .

Q. Do you know what a minute and a half to two
minutes is? Ever held a watch to see how long that
was?

A. T never done that, no.

Q. Whom did you finally get to take the child to
the hospital?

Mr. Vargo.

Do you know the number of the license? .
No, I didn’t get the number.

Was it an open car or closed?

Roadster with side curtains.

Roadster. What do you mean by roadster?
A two-passenger car.

Two passengers. Did you notice all that?

T noticed it was a roadster with side curtains

OO PO FOR
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(). You noticed all that?

A. Yes.

Q. Did you say the car that passed you was a
Buick car, too?

A. T imagine it was a Buick, I don’t know what
make of car, but it was a roadster.

Q. It was a roadster?

A. Yes.

Q. You did tell my son, did you not, it was a
Buick?

A. T told him I thought it was a Buick.

Q. Were you in the office of Prosecutor Smith
of this county subsequently to the night of the acci-
dent ?

A. Yes; sir.

Q. And you made a statement as to what you
knew about this accident.

A. Yes.

Q. It was in his hands, was it?

A. Yes, I think he has it.

Q. Didn’t you state in that conversation with
him that you didn’t know whether it was an open
car?

A. No, sir.

Q. Or whether it was a closed car?

A. No, sir. I didn’t state any such thing.

Q. Or whether it was a New Jersey license or
a Pennsylvania license?

A. A Pennsylvania license was what I saw.

Q. Did you say you didn’t know in that conver- :
sation whether it was a Pennsylvania license or a
New Jersey license?

A. No, sir.

Q. Sure about that?

A. T am sure I told him it was Pennsylvania.

Q. It was going at a high rate of speed?

A. Yes,
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Q. Do you know what a high rate of speed is in
an automobile with regard to the number of miles
it may be going?

A. T would say 35 to 40 miles an hour was a high
rate of speed.

Q. It was 5:30 in the evening?

A. Between 5:15 and 5:30.

Q. You do say that South Main Street is the
busiest street in the City of Phillipsburg, or town
of Phillipsburg?

A. Yes, for passing automobiles.

Q. As far as you know, you don’t know whether
this car, or some other car, hit this child?"

A. No, sir.

Q. All you know is that you saw shortly before
you learned that the child had been hit by hearing
these youngsters say something about it, that a car
of that character had passed along there?

A. Yes, this roadster went down by there at an
awful rate of speed.

Q. All you know is that the roadster, running at
a high rate of speed, passed there some little time

before you knew the child had been hurt?
A. Yes.

By the Court:

Q. How long before was it this car passed at a
high rate of speed before you heard the child’s
voice !

A. The car passed me, and I walked maybe from
here to that table, down South Main Street. Then
I heard this girl holler, she says, oh, look at it.

Q. You looked over and saw the child?

A. I saw the child lying under the machine.

Q. You went over and picked her up?

James A. McDevitt—Re-darect
A. T picked her up.
By Mr. Gebhardt:

Q. How long before that the child was hit, you
don’t know?
A. T don’t know that, no.

Re-direct.
By Mr. Gildea:

Q. Did any other automobile pass east of west
in Main Street between the time this roadster which
yvou deseribed passed, and the time that you heard
the little girl say, oh, look at it?

A. No. :

Q. Did any pass either east or west just prior
to that?

A. T was not paying any attention to that.

Q. Did any automobile pass east between the
time that you picked the child up and Mr. Vargo
came and took her to the hospital?

A. No, if they did I would have stopped them, no
matter where they were going. ’

Q. You came here in response to a subpoena?

A. Yes,

Q. You never talked to Mr. Duckworth about this
case? :

A. No, sir.

Q. You were questioned right after the accident
by Mr. Hauser when he was making his investiga-
tion for the Police Department of Phillipsburg?

A. Yes.

Q. And Mr. Smith?

ATSYies!
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Q. Mr. Smith, the Prosecutor?
A. Yes.
Q. You told them the same story you have told

here?
A. Yes.

By Mr. Gildea: That’s all.
Re-cross.
By Mr. Gebhardt:

(). You do say before you saw this car pass with
the Pennsylvania license, you don’t know whether
immediately before that there had passed any other
car there?

A. 1 didn’t take any attention. I would not have
paid any attention to this if it had not been going
so fast. |

I". Marion DuckworrH, defendant, sworn.
S‘

Direct examination.

By Mr. Gildea:

You are the defendant in this suit?

I am.

Where do you live, Mr. Duckworth?

40 Washington Street.

Phillipsburg, New Jersey? .

. Yes.

You have a drug store in Phillipsburg, haven’t

PO B O FO
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A. Yes.

Q. How long have you lived in Phillipsburg?

A. T have lived in Phillipsburg about 55 years.

Q. How long have you been in business there?

A. T have been in the store about 40 years, as a
boy, from clerk to proprietor.

Q. You did in 1925 own a Buick coupe automo-
bile ?

A. Yes.

(. Bearing the license number which has been
mentioned here in the interrogatories today?

A. Yes.

Q. On the 9th of December, 1925, was there any-
thing the matter with the glass in the left-hand door
of your car?

A. Yes.

Q. What was the matter with it?

A. The glass was broken.

- Q. How had it been fixed? Did you have it fixed
In any way?

A. It was bound with brown tape paper about
an inch wide, brown, pasted together until I could
get a new one.

Q. How many strips of paper were on there?

A. Probably 12 or 15. I would not say just how
many did run up the glass.

Q. All running in the same direction or across
each other? How did they run?

A. A few ran down the glass but most of them
ran across the glass.

By the Court:

Q. Did they assume any form at all? You heard
these children refer to it as a Christmas tree for-
mation?
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A. The glass was cracked up to a point and some
way across.

By Mr. Gildea:

Q. Where was that automobile, if you know, on
December 9, 1925, between 5 and 6 o’clock in the
afternoon?

A. It was parked in front of the store on the op-
posite side of the street, in front of the barber’s
shop, Holden’s barber shop.

Q. On Main Street?

A. Yes.

Q. In Phillipsburg?

A. Yes.

Q. What time did you leave it there that day?

A. Between 12 and 12:30 at noon.

Q. Was it there all the afternoon?

A. Tt was there all afternoon until after eleven
at night. o

. Constantly during that time?

. Yes.

. Was it locked?

. Yes.

. Where was the key?

. T had the key in my pocket.
. How many keys do you have to your automo-
bile ?

A. T have only one that locks the dashboard, and
on that key ring I had the key to the register
drawer, and the key to the alcohol cupboard and
the key to the garage. That’s why I know I had
the keys because I used these keys several times
during the day in the store.

Q. Were you in your store constantly from the

F. Marion Duckworth—Direct 93

time you left the automobile across the street until
you got in it at night? |
A. Yes.

By Mr. Gebhardt: Very leading.
By Mr. Gildea:

Q. How many clerks did you have in your store
at that time?

A. T had a porter, two men, and a lady, besides
myself.

Q. What day of the week was December 9, 1925?

A. That was Wednesday.

Q. Did any of your clerks have that afternoon
off ¢

A. My head clerk is off all day Wednesday. My
presceription man is off Wednesday afternoon and
evening.

Q. Would that have anything to do with your re-
maining there the whole time you were there on this
day?

A. Mrs. Lott, my clerk, leaves the store at 5
o’clock. This evening we were quite busy and she
didn’t get away until 5 or 10 after 5. She comes
back at 6 o’clock.

Q. Did she come back at 6 o’clock that day?

A. About 6 o’clock.

Q. When you work your store that way, how do
you get your supper?

A. T had my supper brought down to me for sev-
eral weeks on account of being short-handed on
Wednesdays only.

Q. Who brought it down?

A. My wife.

Q. Did she bring it down that day?
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A. Yes, sir.

Q. Did you hear of the accident to the lLilly child
any time about the 9th of December?

A. No, I read it in the paper. That’s the first
I knew of it.

Q. When, that day, or the next day?

A. Next day.

Q. Did you hear or was there anything that
caused you to think that anybody believed it was
your car that struck the girl?

A. First I heard of it was perhaps a week or a
little later afterwards. Then my clerk told me there
was a report that it had been my car that had struck
the child. He rather ridiculed the idea from the
fact that he knew I could not have been away from
the store at the time.

Q. Because he was not there?

A. Yes.

Q. Did you receive a call from Mr. Lilly at your
home any time after the accident to his daughter’

A. Yes.

Q. It has been said by Mr. Lilly that when he
spoke to you about the subject you became agitated
and nervous. Did you become nervous when Mr.
Lilly spoke to you about it?

A. No. My daughter answered the knock. I
went to the door. He told me, asked me if I knew
who was it. He said, ‘I am Mr. Lilly.”’ T said, ¢‘Al-
right, as soon as I am through my supper, I will
step out.”” I said, ‘‘Step in the car, T will be out,”
and I finished my supper and went out.

Q. What were the names of the clerks who were
working in your store at the time, if you recall?

A. Howard Applegate was my head clerk.

Q. Is he still with you?

A. No.

F. Marion Duckworth—Cross

. He does not work for you any more?
. No.

. Is he here today?

. Yes.

. Who else?

. Frank Hoyt was the next man.

. They were both off this afternoon?

. Yes.

. Were you, or was your automobile, at or near

the 1ntelseet10n of Mill Street and South Main
Street, in Phillipsburg, at or about, or any time

between o and 6 o’clock, on December 9, 192519
A. No.

Q. You say no?
A. No.

Cross-examination.

By Mr. Gebhardt:

Q. You say that car was parked in front of your
store, or near your store, from 12 to 12:30 until

what time ?

A. It was unhl after 11 at night, right across
the street.

Q. In the meantime you had not been in the car?

A. No, sir.

Q. You didn’t go down to the Second National
Bank with it that afternoon?

A. No.

Q. Did you go to the Second National Bank any
time that day with that car?

A. No.

Q. You say that nobody could possibly have used
that car but yourself?

A. 1 don’t see how they could if the car was
locked.

[0
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Q. Do you say that nobody else could have uscd
1t ?

A. T don’t see how they could. It was opposite
the store. I would surely have seen it if it had been
moved away.

Q. I am asking because you had the key, the only
key that there was to that car, in your pocket. How
did that car get down there that day?

A. T drove it down myself. |

Q. Was this car around to the Second National
Bank any time that day?

A. I don’t say that I could remember. 1 go up
to the Second National Bank when I go to the store
in the morning.

Q. Was it around there standing still for any
time during that day?

A. Not that 1T remember.

Q. If it were, would you remember it?

A. Hardly, unless there was some occasion.
That’s my bank, that’s where I do my banking, but
I have no recollection of going to the Second Na-
tional Bank on the Wednesday morning.

Do you say you were not there?

T have no recollection of being there.
Do you say you were not there?

No, I don’t say I was not there.
Could your wife take that car out?
My wife doesn’t drive.

What?

She doesn’t drive.

Could any member of your family?
My daughter drives.

Do you know she didn’t drive that car that
afternoon?

A. 1 do.

Q. How do you know it?

OPOrOFrOFOFD
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_A. She was out of town. She was in Poughkeep-
sie.

Q. In college at the girls’ college?

A. Yes.

Q. Any of your employees drive it beside your-
self ?

A. No.

Q. Do you remember where you were, where this
(1:1)1) was, one week later than the 9th December,

9257

A. One week later?

Q. Yes, you don’t, do you? Or any other?

A. One week later. I think it was up in the coun-
try. I went deer hunting that fall. I think deer
season opens on the 15th. If I remember right, [
drove the car up there.

3 Q. A week after that do you remember where
1t was?

A. The week after that it was in Phillipsburg.

(). What part of Phillipsburg was it in that day?

A. In the neighborhood of the store.

Q. Do you know where it was two weeks after
the accident, whether it was on Mill Street and
ﬁ(mth Main Street any time in the evening, around
0:30?7  You have no recollection of it at all, have
you?

A. No, it was not in that section. The last time
the car was in that section was on Thanksgiving
Day, or around Thanksgiving Day. My daughter
was home on two or three days’ vacation.

(). That same year?

A. Yes.

- Q. You ask us to believe that very Thanksgiving
Day, which was the latter part of November, this
car had not been in the neighborhood of South Main
Street and Mill Street at any time on any of those
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days between the 9th of December and Thanksgiv-
ing Day, or don’t you recall anything about it?

A. T have no recollection of the car having been
“there. ,

Q. That’s what T thought, Mr. Duckworth, but
it may have been there lots of times since?

A. The car was down there during the summer
vacation, quite often, yes, my daughter has some
friends there that she visits.

Q. You could not tell where the car was a week
or two weeks or three weeks or more weeks after
the accident, on the same day of the week, could
you?

A. That would be a very hard thing for any
driver to remember. ;

Q. That’s just what I am trying to bring out.
The first inkling or intimation that you had that
anybody thought your car had any connection with
this accident at all was a week- after it occurred,
isn’t that so!?

A. I didn’t hear of it that soon, I don’t think.

Q. Was it later than that?

A. It was between, I think, one and two weeks,
Mr. Applegate spoke to me, told me about it.

Q. That was the first you heard of it?

A. No, I read it in the paper.

Q. You didn’t hear you were blamed for it until
between one and two weeks after?

A. Yes, about that.

(. Go back to the 8th, where was that car the
day before the accident?

A. The car was no doubt parked near the store.

Q. T don’t want any doubts.

F. Marion Duckworth—Cross
By the Court:

Q. Give your best recollection.
A. T usually park my car in front of the store
when there’s a space.

By Mr. Gebhardt:

Q. You don’t know what you used it for, or where
it was on the 8th. The truth is you don’t know?

A. Tt’s impossible for me to tell. No living per-
son could do that.

Q. You don’t know where the car was on the
10th? |

A. No.

Q. Yet you do remember on the 9th, just where
it was all day long, although your connection with
it in any way, with this accident, didn’t become
known to you until a week to two weeks after the
accident oceurred?

A. T remember where I parked that day on ac-
count of it being Wednesday. When I work
Wednesday afternoons and Wednesday evenings I
don’t go home to meals, I always stop at the store.

Q. You remember every Wednesday thereafter,
where the car had been all day?

A. Not every Wednesday, but this one I can re-
call.

Q. You didn’t know anything about your being

accused of being responsible until ten days after 30

the accident?
A. I can remember that very well.

Q. You can?
A. Yes.
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By the Court:

Q. How was it fixed in your memory ?

A. The car being parked over there?

Q. Yes, from 11 to 11:30 at night?

A. That’s the time I come into the store 12:30.

Q. What is it fixes it in your memory as to the
9th December, 19257

A. Fixes it in my mind that the car was parked
over there. One thing was my porter usually turns
the lights on at that time. We were forced to have
the traffic light on, he turned the traffic lights on
that Wednesday immediately after 5 o’clock. It
got dark early that Wednesday, it was such a cloudy
day.

Q. What else, anything, fixes it in your mind{

A. No, but the man across the street, the barber,
has an automobile that he sometimes parks in front
of my store. I kiddingly told him, *‘ You are interfer-
ing with my business. T wish you would park this
automobile where there is no business house.”” This
Wednesday I parked my car over there, and he
told my clerk that I was objecting to his parking
his car in front of my store, but that I was putting
my car over there. That’s how I remember placing
my car over there.

By Mr. Gebhardt:

Q. Those are the only two things that enable you
to fix in your mind as to this particular Wednes-
day?

N Ves,

Q. Any other days in December, or November,
or October, or on January or February, you can
tell where the car was, or where you were, or any-
thing about it?

F. Marion Duckworth—Cross 101

A. T think T know where I was, but I could nol
say exactly where my car was parked.

Q. Not for any of those periods of time?

A. A man in business has a good many things on
his mind, and he can’t charge his memory with those
things.

Q. You could not tell?

A

A. This one thing reminds. me.
(). That is all there is to it?
A Yiesh
Q. At that time you knew nothing about this ac-
cident at all, didn’t know until ten days after?
A. No.

By the Court:

(). Did you give anyone your consent to use that
car about 5 or 6 on the afternoon of December 9,
19259

A. No.

(. Did you, yourself, drive that car down South
Main Street on the day of this accident?

A. No.

Q. At the time of this accident?

A. No. I have never allowed anyone to drive
that car outside of my family. My daughter, that’s
the only person who ever drove my car outside of
the garage man. When I first heard this thing, I
thought perhaps the garage man, he gets the car
every 500 miles, its practically a new car, to be
looked over, and to change the oil, he had had the
car, but when I went down that way I asked them
and they looked it up and said, no, your car was
not here at that time. They are the only people
Wwho would drive the car outside of the family.

Q. Outside of yourself and your daughter?
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A. Yes. 7
Q. Was she in Poughkeepsie that day?
A. Yes.

By Mr. Gebhardt:

Q. After you heard your name mentioned in con-
nection with this acecident, you went to the garage
to find out whether they had taken your car on that
afternoon to drain out the-oil, is that right?

A. Yes. . :

Q. You told us just a few minutes ago you knew
that nobody could have taken it because the key was
in your pocket, and there was no other key to it?

A. They could not have had it that afternoon.

Q. If that is so, why didn’t you know that without
going down to the garage to inquire about it?

A. You would do it naturally.

By the Court:

Q. Why did you have any doubt at all?
A. I had no doubts.
Q. Why did you inquire at the garage?
A. T thought such a thing might possibly have
been
Q. How could it occur if you had the key in your
pocket ?
A. I am sure it could not have occurred.
30 Q. Yet you didn’t know whether it had occurred
. or not until you went down to the garage and found
out?
A. Not for that alone. I did it to satisfy myself.
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By Mr. Gebhardt:

(. At previous times when the oil was taken care
of how did they get possession of it? -

A. I usually drove it up to the garage.

Q. Didn’t any of the men come down and get 1t?

A. T used to take it down, and they would bring
it down when it was finished.

(). You knew it had not been done that afternoon,
didn’t you?

A. Yes.

Q. Exactly. Still you went down to the garage
to find out whether it had been done there or not?

A. As a matter of form. :

Q. When the key was in your pocket?

A. Yes. i

Q. You knew they could not get it without get-.

ting the key?
A. Sure.

Re-direct.

By Mr. Gildea:

Q. Didn’t you go down to the garage for the pur-

pose of reassuring yourself and corroborating your

own recollection?
A. Yes.

By Mr. Gebhardt: I object to that as leading.
By the Court: Yes, very leading.

Witness: I wanted to make sure.

30
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By the Court:

Q. When did you go to the garage to verify the
fact that your car had not been out that afternoon?

A. T don’t remember the date.

Q. How long after this accident?

A. It was probably two or three weeks.

Q. Two or three weeks?

A. Yes.

By the Court: Now you have the facts you want
as to the time when he went.

By Mr. Gildea:

Q. When 1t was called to your attention that some-
body had an idea that it was your car that was in-
volved in this unfortunate accident, did you, or did
you not, at that time, when was, as I understand
it, about two weeks after the accident, cause
your mind to go back to the 9th day of De-
cember, and determine, in your mind, where you
had been and where the car had been at that time!’

By Mr. Gebhardt: Objected to as still leading.

By the Court: It is leading. It has that ten-
dency.

30 By Mr. Gildea:

Q. When did you first, Mr. Duckworth, in your
mind, undertake to recollect where your car was on
the 9th of December, 1925, between five and six
o’clock in the afternoon?

A. The following day Mr. Hogan came over, and

F. Marion Duckworth—Re-cross 1C5

I think he talked to Mr. Applegate about this park-
ing business, and he says, he’s hollering about my
parking my car in front of his store, and now he’s
parking his car in front of my shop.

Q. After that, did you at any other date after
that, run over in your mind where your car was on
the 9th of December, 1925, and if so, what caused
you to do it?

A. When I first heard of this thing, of course, I
referred back to where my car was parked, and knew
that, through the argument I had had, just where
it was that afternoon and that evening.

(). Is it true that all Wednesday afternoon, when
vour daughter is not in Phillipsburg, and you are
engaged in working in your store, is it true your
automobile is, ordinarily, in one of two places, either
across the street, or somewhere near your store, or
at the garage being oiled?

By Mr. Gebhardt: Objected to. The question is
not what is ordinarily done.

By the Court: That’s not proper, relying on
proof of custom to prove a specific situation. Hach
one case depends on its own particular circum-
stances. ‘

By Mr. Gildea: No further questions.

Re-cross.
By Mr. Gebhardt:

Q. Did T understand you to say, Mr. Duckworth,
that the day after the accident you had a talk with
somebody with respect to the parking of cars around
your place and a barber shop, is that the next day
after the accident?

30
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A. This talk was several days before. T told this
gentleman I didn’t like him parking his car in front
of my store.

Q. Yes. I understood you to say you referred to
that matter because of this accident?

A. No.

Q. I am asking you?
A. I know what I said, too.
Q. I am asking you whether you did say that.

V' That’s my recollection, the connection between this

parking business and this accident?
By the Court: No, he said not.

By Mr. Gebhardt:

Q. You said something about the day after this
accident, the day after the accident you heard of it
through the newspaper. What connection did that
{) have with this parking business between you and
the barber? 7

A. No connection with the argument we had about

parking, but it called to my mind where my car was
during that afternoon.

Q. This accident did?

A. When I heard of this accident, this called to
my mind where my car was parked, after he spoke
of my car being in front of his shop.

Q. You, having no connection with this accident,
» how did the accident cause you to recollect that it
was the day of this accident this parking trouble
occurred, if you had nothing to do with it?

A. The accident didn’t recall this to me.

Q. What occasion did?

A. The gentleman speaking to me about it.

Q. About parking in front of his place? What
had the accident to do with it?

Catherine Lott—Direct

A. That had nothing to do with it.

Q. You heard of the accident the next day?

A. T read it in the paper. I didn’t hear 1 was
connected with it the next day.

). We are talking about the next day. You said
that this parking of car business caused you to
refer back to where your car was parked that day?

A. Yes.

Q. You say this accident caused that?

A. No.

By Mr. Gebhardt: I am willing to submit it to
the stenographer. He has it all down.

By the Court: Of course, the stenographer can’t
read all his testimony, and in the last analysis the
recollection of the jury must prevail.

Cargerive Lorr, sworn for defendant.

Direct examination.
By Mr. Gildea:

Q. You live in Phillipsburg?

A. Yes, sir.

Q. Are you employed in Mr. Duckworth’s drug
store?

AT

Q. Were you employed there in the month of De-
cember, 19257

A. Yes.

Q. Do you recall what day of the week Decem-
ber ninth was?
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A. A Wednesday.

Q. When did you learn that Mr. Lilly’s daughter
had been injured?

A. I read it in the paper.

Q. When?

A. I suppose the same day it happened. T usually
read the newspaper when I go home from the store.

Q. If it happened between 5 and 6 in the evening,
would there be any Phillipsburg paper that would
print it?

A. Not that night.

(). Were you working on that day?

AT Yes, sir.

Q. Who else worked in the store that afternoon
from 12 o’clock on?

A. Nobody but Mr. Duckworth and myself and
Mr. Gishel, the porter.

Q. What kind of work did Mr. Gishel do?

A. Just cleaned and swept and different things
like that. _

Q. No other clerk around but you and Mr. Duck-
worth that afternoon?

A Nfo i

Q. Who would put up prescriptions, then, during
that time?
Mr. Duckworth.
Can you put up preseriptions?
No, sir.
Was he there on the afternoon of that day?
Yes, sir. ;
On the 9th of December, 192517
He was there that day.
What time did you go out to supper?
10 minutes after 5 as near as I can tell.
Was he there when you left?
Yes, sir.

POFOPOPOFO R

Catherine Lott—Cross

. What time did you get back?

. Six o’clock.

. Was he there when you came back?

. Yes, sir.

. He was there the balance of the evening?

. Yes, until T left at 9 o’clock.

. You left at 9 o’clock?

. Yes, sir.

. Did you hear any report shortly after this ac-

cident that some mention was made of Mr. Duck- [0

worth’s car in connection with it?

A. T never heard anything about it, about his
being connected with it, until Mr. Applegate asked
me whether I was in Wednesday, and what time I
went to supper, and T told him I went 10 minutes
after five to supper.

Q. How Jong was that after the accident?

A. Tt was at least a week and a half or two weeks.
I would not say just how long, but it was over a

week. He spoke to me about the accident and asked 20

me about going home to my supper, what time I
went, and everything.

Q. Did he tell you Mr. Duckworth’s car had been
mentioned ?

A. T asked him why he asked me so many ques-
tions. T said you always know I go at that time for
supper. Then he spoke to me about Mr. Duck-
worth’s car, wondered if it had been out, and that’s
why he asked me. T said it had not been out to my

knowledge while T was in the drug store Wednesday 3()

afternoon.
Cross-examination.

By Mr. Gebhardt:

Q. You left at 5 or 10 minutes after 5 for your
Supper, did you?
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. Yes.

. You got back at 6?

. Yes.

. Where Mr. Duckworth was you don’t know!
A. No, sir. He was in the store as far as I know.
Q. You left him in the store?

By Mr. (ildea: Objected to, that’s the very
thing ——

By Mr. Gebhardt: She says, he was in the store
as far as I know.

Witness: When I left, when I left he was in the
store. He was in the store and he was there when
I returned.

By Mr. Gebhardt:

Q. Where he was between 5.10 and 6.00 o’clock
you don’t know?

A. No, sir.

Q. Whether he went out and hit this child you
don’t know?

A. No.

Q. Don’t know anything about it?

A. No.

SarLy DuckworrH, sworn for defendant.

Direct examination.

By Mr. Gildea:

Q. You are the wife of Mr. Duckworth, who is
the defendant in this suit, aren’t you?

Sally Duckworth—Direct 111

AL Yees!

Q. During the month of December, 1925, do you
recall at any time taking your husband’s supper
down to the store to him between 5 and 6 o’clock?

A. T do.

Q. You did it every day of the week?

A. No.

Q. What days would you do it?

A. Wednesday.

Q. Why Wednesday?

A. Because Mr. Duckworth was alone in the store,
he would be the only preseription clerk there. .

Q. Do you recall whether or not you did it every
Wednesday in December?

A. Yes, it was customary for me to take lunch
down every Wednesday. -

Q. What time would you get there?

A. T would get there any time from 10 minutes
past 5, I would leave home about 10 minutes past
5 to half-past five.

Q. What time would you get there?

A. About half-past 5.

Q. What would you do after you got there, would
you stay, or go right home?

A. Sometimes T would stay in the store a little
while, sometimes I would leave and go across the
street to my mother’s.

Q. Do you have any recollection of having gone
to the store on the 9th of December, 19257

A. Yes, I have.

Q. Do you know about what time you went there
that afternoon?

ATl

Q. When was it?

A. You mean what time? The same time?

Q. What time was it that day?




Sally Duckworth—Cross

From 10 minutes past 5 to half-past 5.
You mean you left home at that time?
I got there about half-past five.
Was your husband there when you got there?
Always he was there.
Was he there that afternoon?
Yes.
. Did you sometime after this accident, Mrs.
Duckworth, learn that it was thought by some peo-
[0 ple that it was Mr. Duckworth that struck this child?

A. I surely did.

Q. How long after the accident?

A. Two to three weeks. It may be four weeks be-
fore 1 heard it, but I read in the paper when the
child was hit, and that the child had died from the
injury, but I didn’t know Mr. Duckworth was con-
nected with it.

Q. Until some time after?

A. Until some time afterwards.

Q. When you did learn that Mur. Duckworth’s
name had been connected with it by some people,
what did you do with regard to your recollection
of the evening of December 9, 19257

A. T just reflected back, and 1 knew that on that
afternoon I had taken Mr. Duckworth’s lunch down

to him.

oPOPOFOPE

('ross-examination.

30 By Mr. Gebhardt:

Q. When you first heard of his being connected
with it, two, three or four weeks after the accident,
you thought back, you said?

A. T certainly did.

Q. Why was it necessary for you to think back?

Sally Duckworth—Cross

A. Wouldn’t you think back?

Q. I am not the witness.

A. I thought back.

Q. Why was that necessary?

A. Why should it not be necessary for me to
think back to see that he was in the store?

Q. You say that you went down there practically
cvery Wednesday afternoon? :

A. T certainly did.

Q. Why did you have to think back to see whether 10
on that Wednesday you were there?

A. T just thought back, that’s all.

Q. Why did you have to think back?

A. What else was I to do?

Q. Did you have to think back?

A. I didn’t have to, but I did just the same.

] Ql. )Are you willing to tell us why you thought
)ack ?

'A. Well, T don’t know why I thought back, but I
did. 20

Q. You were very much upset over the thing?

A. Not one bit.

Q. Not one bit?

A. Not one bit.

Q. When you heard of this accident?

A. T was just a little bit interested.

Q. Interested?

A. Yes.

Q. Knowing of the child’s death?

A. T felt very sorry about the accident, and I 3
:;;OIHM not want you to think I didn’t, because I
did.

Q. You said you were a little bit interested?

A. T was interested because my husband was con-
Nected with it.

Q. Just a little interested when your husband was
connected with the death of this child?
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A. Because his name was connected with it.

Q. Just a little interested, yes. The fact is that
vou took the supper down on Wednesdays to your
husband sometimes, and sometimes you did not.
Isn’t that true?

A. Well, I don’t take it down every day.

Q. Every Wednesday?

A. Wednesdays, yes.

By the Court:

Q. You always take it down yourself?

A. When he had but one clerk to relieve him.

(. Did it ever happen that it was not necessary to
take it down on Wednesdays?

A. T took it down every Wednesday when it was
necessary.

By Mr. Gebhardt:

Q. That’s just what I asked, sometimes you took
it down on Wednesdays and sometimes you didn’t
take it down on Wednesdays. Isn’t that correct?

A. What would be the use of my taking it down
if T didn’t have to?

By the Court:

Q. Don’t argue. Some Wednesdays you did, and

3( Some you didn’t?

A. T took it down every Wednesday when he was
alone in the store.

Q. Was he alone every Wednesday?

A. When Mrs. Lott went out he was. He was
when she went out to her supper.

Sally Duckworth—Cross

By Mr. Gebhardt:

Q. When she didn’t go out, he was not alone, and
then he could come home for his supper, couldn’t
he?

A. How could he leave the store and come home?

Q. When Mrs. Lott was there?

A. Mrs. Lott is no prescription clerk.

By the Court:

Q. During the month of December, 1925, was it
necessary for you to go down every Wednesday
afternoon with his supper or dinner?

A. Yes.

Q. During the month of December, the entire
month ?

A. Yes.

Q. Sure of that?

A. T went down three, I am sure.

3y Mr. Gebhardt:

(. Three Wednesdays. Which Wednesday did
you not go?

A. T don’t know. I know I went down the Wed-
nesday that this aceident happened.

Q. How do you fix it in your mind that you went
down three instead of four in December?

A. T said T went three or four Wednesdays in De-
“craber,

Q. Did you sometimes go down there before 5
0’clock on Wednesday?

A. Not often, no, I did not.

Q. Sometimes you did?
A NO

[()

30
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Q. You didn’t ever go down before 5 o’clock and
sit talking with your husband?

A. No.

Q. How long did you stay afterwards, just a few
minutes, or would you stay a considerable time
sometimes ?

A. T don’t think I spent the evening there.

Q. On this day you didn’t know your husband was
connected with this thing in any way, did you?

. No.
. You didn’t know that until weeks afterwards!?
SN O

. And then you did think back?

. Yes.

. You had to pass over several different Wednes-
days before you reached the 9th of December, didn’t
you?

A. Well, I just had to think back two weeks, I
guess.

Q. You said four weeks, two, three or four weeks.

A. I said three at least.

Q. You said two, three or four weeks after the
accident you first heard of it. What about the other
Wednesdays between the 9th and two, three or four
weeks afterwards? Can you tell us what time you
got there those Wednesdays, or whether you did
take it down those Wednesdays, or not?

A. I suppose I got there about half-past 5.

Q. The other Wednesdays?

A. Yes.

Q. Sure about that?

A. That was the time I generally got there.

Q. Is that the reason you are swearing it was
5.30, because that’s when you generally got there!

A. That’s the time I got there.

Q. When?

Sally Duckworth—Cross

AL 530

Q. On what day?

A. Wednesday.

Q. Which Wednesday?

A. The Wednesday of the 9th and two or three
other Wednesdays.

Q. Thereafter?

A. Yes.

Q. When your daughter came home for the

Christmas holidays, did she take his dinner down |[()

to him?
A. No, she didn’t.
Q. You took it all the time?
A. T did.
Q. How did you go down there?
A. T walked down.
Q. How far away is it?

By the Court:

Q. How many blocks?
A. T don’t know. I should think it was about 12
blocks.

By Mr. Gebhardt:

Q. You didn’t go down in the car sometimes?

A. No, I walked down.

Q. Always?

A. Always.

Q. You don’t know whether your husband’s car
was out that Wednesday afternoon, the 9th of De-
cember, between 5 o’clock and 6, do you?

A. Na,. I do not.

Q. Do you know anything about where it was?
A. No.

By Mr. Gebhardt: That’s all.
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Jacos H. GisueL, sworn for defendant.
Direct examination.

By Mr. Gildea:

Q. Where were you employed in December, 19257

A. Mr. Duckworth’s.

Q. Mr. Duckworth’s store on Main Street, Phil-

10 itpsburg?

ATV EE feT

Q. You were the porter, weren’t you?

A. Yes.

Q. You worked that day?

. Yes, sir, from 8 in the morning until 6 at night.
You worked until 62

Yes.

You were there between 5 and 6?

Yes, sir, continuous.

You saw Mr. Duckworth there?

Yes.

All the time?

All the time.

Q. Was there anybody else there beside Mr.
Duckworth and yourself from the time Mrs. Lott
went out at, she said, 10 after 5, until she got back
at 6 o’clock?

A. Sometimes Mrs. Duckworth was there.

Q. We are talking about December 9, 1925. You

30 mean Mrs. Duckworth was there that day?

A. Yes.

Q. Part of the time?

A. Yes.

Q. Was there any other person there who could

fill preseriptions except Mr. Duckworth between 5
and 67

A
Q.
A.
)
A.
Q.
A.
()
A.
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A. No, sir.

Q. In fact, was there anyone there who could fill
preseriptions after noon on that day?

A. No, sir.

Q. Do you happen to know where Mr. Duck-
worth’s car was any time during that day?

A. Yes, sir. :

Q. You saw it there?

A. Yes.

Q. When? [()

A. I saw it there all the afternoon.

Q. Do you know whether or not it was there be-
tween 5 and 6?

A. Yes.

Q. You saw it there between 5 and 6?

A. Yes. ,

Q. Did you read the newspaper, or find out in
any way about the injury to the daughter of Mr.
Lilly ?

A. 1 did not, because I don’t read no papers. 20

Q. When did you find out that she had been in-
Jured, do you remember?

A. When Mr. Applegate came in the store one day
and spoke something. That’s all T know. I have
not never paid no attention to it.

Q. How long after this time?

A. A few weeks I should judge.

By Mr. Gebhardt:

Q. A few weeks?
A. A few weeks, yes, or so.

By Mr. Gildea:
Q. What did Mr. Applegate say?
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By the Court: If you heard him.

By Mr. Gebhardt: T think T object to that.
By Mr. Gildea: T will withdraw it.

.Q. As a result of what Mr. Applegate said to you,
did you, in your mind, have any thoughts with re-
gard to the 9th day of December, 19257
10

By Mr. Gebhardt: T object to what he thought.

By the Court:

Q. How do you know it was the 9th day of De-
cember of which you have been speaking ? :

A. Tt was on Wednesday.

Q. How do you fix the time as Wednesday, De-
cember 9th, as against Wednesday, December 16th,

2() for example, or Wednesday, December 2nd?

A. He’s always in the drug store on Wednesday.
Mr. Duckworth puts up prescriptions. After he pu;cs
them up I may take them out, or take money and
make change, and wait on trade, which I can do, and
which I have to do yet. T act as clerk then, too.

Q. How do you know you did that December 9
19257

A. I know T did because I was working that day.

30 By Mr. Gildea:

Q. Did what Mr. Applegate said sometime after
‘rh.e 9th, have anything to do with fixing in your
mind what oceurred on the 9th?

By Mr. Gebhardt: I object to that.

Jacob H. Gishel—Cross 21

By the Court: It has a tendency to be leading,
but I think I will allow it.

A. No, it didn’t.
Cross-examination.
By Mr. Gebhardt:

Q. You say you don’t read the papers?

A. I don’t read no papers.

Q. Do you mean to tell us, Mr. Gishel, that you
know that Mr. Duckworth’s car was parked across
the street opposite the store, the drug store, all day
on Wednesday, December 9th?

A. All that afternoon, from about 11 o’clock,
somewhere around there. It was there until 11 or
11.30 at night, because I know he never leaves the
store early that night.

Q. Is that why you have no doubt of it? You
know what his custom was. Is that why you have
no doubt about it? Do you mean to tell this Court
and jury that you know that that car was parked
there from 11 o’clock in the forenoon until 11 o’clock
that night? Do you mean to tell us that?

A. I want to say that from 11 o’clock to between
11 and 12 o’clock, it was always there.

Q. I didn’t ask that. On December 9th, do you
know that it was parked there anywhere, from 11
to 12 so as to cover the entire time until 11 o’clock :
that night?

A. How do I know? Because he told me. I leave
there at 6 o’clock.

Q. That’s what I thought. I didn’t think you
knew anything about it from 6 to 11.

A. T know nothing about that, only what he told
me.
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Q. How many prescriptions did you deliver that A. Not that particular day.
altoroon Q. That’s what we are talking about, that par-

A. We didn’t deliver any. ticular afternoon. You don’t know how many times
. Why not? , you looked at it that afternoon?
. We put them up. ol |
. I am asking you how many you delivered? Q. No reécollection of 1t?
. I didn’t deliver any. I didn’t take none out. A. No, I could not say that.
AL L L O Q. Therefore, as to Whethe.r 1t Was’there that
el : afternoon you are only guessing, aren’t you? .
. What were you doing that afternoon, standing A. T know positive it was there, because no one
in the window watching the car across there? : e e et but him, .
o Laaivare ndvont U L lo ot . | Q. Is that the only way you knew it?
don’t always look for work. : b .
Q. You don’t always look for work? Q. That’s the only way you know 49
A. I don’t always look for work. A. T saw it there. .
Q. Do you mean to tell us you stood in the win- | Q. You said you can’t recall how many times you
dow and watched this car parked across the street saw it there that afternoon?
all the afternoon? Ve o .
A. No. Q). Between 5 and 6, what were you doing?

Q. You were doing that part of the time, weren’t | A. T know positively.
you?

10

20

Sir? By the Court:
You only saw the car there occasionally? . = and 62
Whenever T looked across there it was there. Q. What were you doing between o and b=

A.
Q.
A.
Q.
A.
Q.
AT G
)
DA
Q.
A.

&L

How many times did you see it?

I ean’t recall that.

Once?

More than once.

One hundred times?

Not one hundred times, no.

Five times?

Yes, every bit of five times.

. That would mean you looked at it once every

hour, is that right?

A. Yes, sometimes two and three times in an hour.
Q. That day, that particular day?

A. What was I doing?

Q. Yes.
A. Cleaning up, getting ready to go home.

By Mr. Gebhardt:

Q. Thinking about your supper?

A. You bet I was.
Q. You were looking across the street at the car,

then you cleaned up and got ready to go home?

A. T often looked across.

Q. Were you looking between 5 a111d 6 that after-
noon, looking across the street at this car?
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A. T didn’t hear anything until Mr. Applegate
A. Every once in a while T looked at it. mentioned 1it. ‘
Q. Yes. How do you remember that? Q. Did he mention anything about 1.\[1'.. Duckworth
A. Because I remember. | being accused of being the one who did it?
Q. Did you do it last Wednesday? A. Who, Mr. Applegate? .
A. 1 did it most every Wednesday. : Q. Yes. Did he say anything that day about th&}t
Q. Most every Wednesday? when he came in the store, that Mr. Duckworth’s
A. I do it most every Wednesday. name was connected with it? .
Q. Wednesday, the 2nd December, do you remem- : A. I don’t know what he sa%d. I was working.
. ber what you did then? : Q. Did you hear what he said?
10 A. I was cleaning up getting ready to 2o home. A. T didn’t pay no attention to what he was talk-
Q. You don’t remember anything about the 2nd ing about.
of December? . Q. That was the first time it was called to your
A. Yes. attention, was it? When did you first hear Mr.
Q. Do you remember what you did that day? Duckworth’s name connected with it?
A. His car stood out there. A. Not until Mr. Applegate spoke about it. .
Q. The 2nd. How about the month before that, Q. You just said you didn’t hear what he said
did it stand there? that afternoon? :
. When he was not out of town, it stood there. A. T didn’t stand listening to any conversation.
Every Wednesday? Q. He was not talking to you?
. Every Wednesday if he was not out of town. A. No.
All the time? Q. You didn’t hear what he said?
All the time. : : A. No.
Every afternoon? Q. When did you first hear of it then 7 :
Every afternoon. A. When Mr. Applegate came and said it. I was
You saw it there? working around back
I saw it there. ‘
W? When did you first hear about this accident? By the Court:
1en this Mr. Applegate came in? How 7 ‘
that? s ¥ SR Q. Who told you afterwards that Mr. Applegz}t-e 30
30 A. A week, or two weeks afterwards. was talking about? How do you know what .
Q. Ten days to two weeks. ‘ Applegate came in the store for? Did you learn
A. Yes, I paid no attention to if. what he came in the store for? .
Q. That’s the first yvou heard of it? A. No, I didn’t learn what he came in the store
A. Yes, I paid no attention to it. ' for until he spoke. il
Q. When did you hear Mr. Duckworth was in Q. You didn’t know anything al)ou.t the killing of
any way talked about in connection with it? this child until Mr. Applegate came in?

A
o
A
Q.
A.
Q.
A.
Q.
A.
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A. T didn’t.

Q. How did you learn, then, that the child had
been run over?

~ A. What he said.
- Q. Did you hear him say it?

A. He said they was putting it on Mr. Duckworth,
that’s all T know.

. You heard Applegate say that, did you?
o . Yes.

. They were putting it on Mr. Duckworth?
. Yes.

. That’s the first time you learned of it?
. Yes.

. That’s all you know about it?
. That’s all T know about it.

Re-direct.

By Mr. Gildea:

Q. When you say cleaning up, you mean cleaning
up the store?

A. Sweeping up, and finishing up for the day’s
work, sweeping up and getting ready to go home.

Howarp AppLecaTr, sworn for the defendant.

Direct examination.

By Mr. Gildea:

Q. Did you live in Phillipsburg in December,
192517

A. Yes, sir.

Howard Applegate—Direct

Q. Where did you work then?

A. F. Marion Duckworth’s drug store.

Q. Are you a druggist?

A. I am a registered assistant pharmacist.

Q. You were at that time a registered assistant
druggist?

A. Yes.

Q. You worked for Mr. Duckworth, did you, dur-
ing the month of December, 1925?

A. Yes. :

Q. Do you recall hearing about the accident to the
little Lilly girl?

A. Yes, I recall it.

Q. Do you recall whether you heard about it on
the 9th of December or sometime thereafter?

A. T remember T heard of it the morning after
the accident. A newspaper reporter came in the
store and was talking about it.

Q. Do you know what day of the week the 9th of
December was, 19257

A. T know it was Wednesday.

Q. Did you work that day?

A. No, T never work on Wednesday. I very sel-
dom work on Wednesday.

Q. Wednesday was your day off?

A. Yes, my regular day off, unless I wanted to
change.

Q. Were you working that day?

A. T was not working that day.

Q. You didn’t work at all that day?

A. T never worked on Wednesday.

By the Court:

Q. You very seldom work on Wednesday. What
do you mean by that?
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A. If T want to change my day off, or something
turns up, I might change it.

Q. Did you do that during the month of Decem-

ber, 19257
A. I did not.

By Mr. Gildea:

Q. Do you know whether Mr. Hoyt worked on

10 Wednesday, the 9th December, 1925, or not, of your

own knowledge?

A. I had best answer that my own way. His day
offt was Wednesday as well as mine. He was off
afternoons and evenings, as a regular occurrence.

By the Court:

Q. Who remained to put up preseriptions?
A. Mr. Duckworth.

Q. Himself?

A. Yes.

By Mr. Gildea:

Q. Was there anyone else who could put up pre-
seriptions except you and Mr. Hoyt and Mr. Duck-
worth?

AT NoSSin:
3() Cross-examination.
By Mr. Gebhardt:
Q. You were interviewed by a reporter of what

paper the next day after the accident?
A. I was not interviewed, sir. A reporter came

Howard Applegate—Cross 129

in next morning and made a statement. He was
talking about it.

Q. What did he say about it?

A. Too bad about that little Lilly girl getting hit
by one of those hit-and-run drivers. It’s a sad
case.

Q. Was that all that he said?

A. I think it was.

Q. Did he mention Mr. Duckworth’s name?

A. Oh, no. 10

Q. When did you first hear Mr. Duckworth’s name
connected with it?

A. I heard that while he was deer hunting.

Q. Do you remember when it was?

A. That was shortly after. I don’t know how
many days. Shortly after.

Q. Was it ten days?

A. Tt may have been. I won’t say.

Q. You are not at all certain about 1t?

A. T am not quite certain. I think it was a week 20
or ten days, a very short time.

Q. Then you heard his name connected with it?

A. T heard they were trying to accuse F. Marion
Duckworth.

Q. Where Mr. Duckworth was on Wednesday
afternoon, December 9th, you don’t know?

A. T don’t know.

Q. Where Mr. Hoyt was you don’t know?

A. 1 don’t know.

By Mr. Gebhardt: That’s all.
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Aroysius J. Dwygr, sworn for defendant.
Direct examination.
By Mr. Gildea:

Q. Where did you live in December, 1925?
A. 84 Fayette Street, Phillipsburg.

Q. Were you acquainted with Mr. Duckworth at
that time?

A. T have been acquainted with him as long as
I can remember.

By the Court:

Q. How old are you?
A. 30.

By Mr. Gildea:

Q. How long have you lived in Phillipsburg?
A. Outside of the war, about five years, I have

lived there all my life.

Q. Did you see Mr. Duckworth anywhere on the
9th day of December, 19257

A. Yes, I was there in his store about from two
to half-past to about ten minutes of six.

Q. What were you doing there at that time?

A. Nothing in particular.

Q. Just putting in your time? You were not
working at the time?

A. No, sir.

By the Court:

Q. Are you a prescription clerk?
A UNo SsiT)

Aloysius J. Dwyer—Direct
By Mr. Gildea:

Q. Did you ever work for Mr. Duckworth?
A. No, sir.

Q. You said you left at ten minutes of six?
A. About ten minutes of six.

By the Court:

Q. How do you recall that that day?

A. Because I recalled after Mr. Applegate was
telling about Mr. Duckworth being connected with
the case, and he said, ‘‘Don’t you remember, it was
the day I was off,”” and I recalled it, about him being
off.

Q. You associated that date with the killing of
the child?

A. Yes.

Q. That’s the way you recalled?

A. Yes. ,

Q. You and Applegate were talking, and you, at
that time, went back in your mind, and you found
you were there in the drug store between half-past

two and ten minutes of six?

A. Yes.

Q. Because that was the day of the accident?
A BYes

(). That’s the reason?

A. Yes.
By Mr. Gildea:

Q. Where was Mr. Duckworth between half-past
two and when you left?

A. In the store all the time.

Q. Where did you go when you left the store?

A. Home to eat supper.

30
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Q. Was Mr. Duckworth in the store when you left
and went home ?
A. Yes.

By the Court:

Q. Did you know Mr. Duckworth’s car?
A Yies s s
Q. Did you see it on that occasion?
A. Yes, I saw it there whenever I came down
until 1 left
Where was it?
Across the street in front of the barber shop.
What sort of a front has the drug store?
It’s a full glass front.
All the way across?
It’s a full glass front.
Where’s the entrance?
Between the windows.
Between the show-windows?
Yes.
Right in the center?
Yes.

Was Mr. Duckworth’s car there when you left?

A. Yes.

Q.
A,
Q.
A
Q.
A.
Q.
A.
Q.
A,
Q.
A.
Q.

Cross-examination.
By Mr. Gebhardt:

Q). What’s your business?

A. I am under the doctor’s care. I don’t do any-
thing.

Q. How long have you been there?

A. Since last August.

Q. Were you under the doctor’s care in December,
1925%

Aloysius J. Dwyer—Cross

A. No, sir.

Q. Working then?
A. No, sir.

Q. Why not?

By Mr. Gildea: I think that’s irrelevant.
By Mr. Gebhardt:

Q. Were you sick then?

A. T might have been. I don’t recall whether I
was sick, or not. It was not a spell of anything.

Q. Do you know whether on the 9th of December
you were sick, or not?

A. No.

Q. You haven’t much recollection of the day, have
you?

A. T don’t recall whether I was sick that par-
ticular day, but I didn’t have any spell of sickness,
if that is what you mean.

Q. Do you remember whether you were sick or not
on that day?

A. T just told you I didn’t.

Q. Why don’t you?

A. Ask the good Lord about that. I don’t remem-
ber.

Q. You had this accident in mind. Who talked to
you first about this?

. Mr. Applegate.

. How long after the accident?
. Probably a week.

. Probably a week. It wasn’t later than that?
. It may have been.

. A week or ten days?

. Something like that.

. Two weeks?

1)
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A. T could not say particularly when it was.
Q. Are you a very close personal friend of Mr.
Duckworth’s? :
A. No closer to him than anyone else.
Q. Do you go in there to call in the afternoon and
stay until 6 at night?
A. 10 minutes of 6.
Q. Do you do that often?
. Frequently.
. How often?
. I don’t know, whenever I have nothing else to

. You have got nothing to do all the time?
. Sometimes.
. You are not working, you said, now, and you
were not working at that time either, were you?
A. No, sir.

Q. Any other stores around Phillipsburg where

you can stay from 2 o’clock to 6 o’clock? Any other
20 stores like that around Phillipsburg?
A. Some places.

Q. You heard of this accident how soon after it

occurred ?

A. The next day in the paper was the only time I
heard of it.

Q. What paper?

A. Express.

Q. Easton Express?

A. T think it was the Express.

Q. That had a long account of it?

A. T don’t recall.

Q. It was a week or ten days after you heard that
Mr. Duckworth’s name was being connected with it?

A. T amagine it was.

Q. About that time Applegate spoke to you?

A. About that time, yes. i
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Q. He said to you, ““Don’t you remember that |
was off that afternoon?’’ He said that, did he?

A. Yes, something on that order. I don’tsay they
were his very words. ;

Q. He said, ‘““Don’t you remember, I was off that
afternoon?’’

A. Yes. . .

Q. You didn’t remember until he suggested that
to yon? . :

A. T didn’t remember that particular day, no.

Q. Did you remember until he mggesteq to you
that afternoon he was off? I asked if you didn’t ro-
member?

A. T don’t get the point, you mean

By the Court:

Q. He asked whether Mr. Applegate suggested to
you that he was off that afternoon?
"A. Yes.

By Mr. Gebhardt:

Q. You didn’t remember until he suggested it to
you?

A. I did remember that particular day, but I
didn’t remember what December 9th was.

Q. You had discussed about it?

A. Yes.

Q. With Applegate? 30

A. Yes. ;

Q. He was trying to make you remember that it
was on the 9th he was off?

A. Yes, but he didn’t have to try very hard.

Q. You didn’t remember until he suggested it to
you?
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A. Didn’t remember the day, do you mean?
Qi Yes.
A. I didn’t remember the day, no.
Q. How many times have you been in that storc
since in the afternoon and stayed 3, 4 or 5 hours?
A. I could not say.
Q. How many times before that?
A. I could not say that.
Q. All the recollection you have about this par-
[0 ticular December 9th had to be suggested to you be-
fore you could remember?
. Yes, the day had to, yes.
. What part of the store were you in?
. The front part.
. Where was Mr. Duckworth?
. Waiting on trade.
. Waiting on trade. How far away from you?
. According to where he was.
. That’s what I am asking you? :
20 A. He was not standing still. He was waiting on
trade.
Q. Did you have your eye on him all the after-
noon?
A. No, sir.
Q. What part of the time did you have your eye
on him?
A. I didn’t have my eye on him any time.

By the Court:
30

Q. Could he have gone out of the store without
you seeing?

A. He eould not have gone out the front way. I
suppose he could have gone out the back.

Aloysius J. Dwyer—Redirect 137

By Mr. Gebhardt:

Q. He could have gone out the back way without
your seeing him?

A. Yes.

Q. He could have been gone a half hour without
your knowing it?

A. Yes.

Q. And even an hour without you knowing it?

A. T suppose. ¥

By Mr. Gebhardt: That’s all.

Re-direct.
By Mr. Gildea:

Q. Is your recollection of what transpired, as far
as you know, and where you were on the afternoon of
December 9, 1925, is it clear in your mind now, you
are sure you are telling us the truth about the mat-
ter?

By Mr. Gebhardt: That’s very leading.

By the Court: Of course, we have the right to as-
sume that the witness is telling the truth until the
contrary appears. You can reframe the question.

By Mr. Gildea:
o) : 30

Q. Is, or is it not, your recollection, as you have
given it, of what transpired on December 9, 1925, as
yvou have testified today, clear or not?

A. To the best of my knowledge.

Q. You think you are telling us the truth about it,
don’t you?

A. Yes,
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Harry D. Howpexn, sworn for defendant.

Direct examination.
By Mr. Gildea:

Q. You live in Phillipsburg?

A, Yes: '+

Q. How long have you lived there?

A. 7 years, may be 8.

Q. Were you living there in the month of Decem-

ber, 19257
A. Yes.

Your business is that of a barber?

Yes.

You have a shop on Main Street?

Yes. o
Q. Anywhere near Mr. Duckworth’s drug store?
A. Right straight across the street.

Q. Do you know Mr. Duckworth’s automobile?

Have you seen it?

A. Yes.

Q. Seen him driving it?

A. Yes. Ao
Q. I am referring to the automobile he was driving

in December, 19257
A. Yes.

Q. Did he ever leave that automobile in front of
your store?

A. Yes.

Q. Do you konw where that automobile was dur-
ing any part of December 9, 1925, and if so, during
what part of the day do you know where it was?

Q.
A

Q.
A

A. As far as T know, round 12 o’clock, I go to

dinner, of course, his car was not there. When I
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come back, quarter of one, the car was parked in
front of my shop. He just accused me about parking
my car in front of his store the Monday before, and
I told him, T didn’t tell him, T said to myself, T
swore a little bit, he don’t consider my place a busi-
ness place.

By Mr. Gebhardt: Conversation, of course.
By the Court: Have you fixed the time?

Q. Can you fix the time when that occurred?

A. What occurred?

Q. What you have just been telling us about?

A. That occurred there, I was to dinner, of course,
but T came back a quarter of one.

Q. Have you any recollection of this accident, Mr.
Holden?

A. I don’t know, but I heard about it.

Q. How soon after the accident did you hear?

A. A barber, you know, he gets news very quickly.,
People come into my shop. I guess a quarter after
or half-past seven that evening.

Q. With regard to that accident, when did you
have this trouble with Mr. Duckworth about park-
ing his car?

A. The Monday before.

By Mr. Gildea:

Q. How long was Mr. Duckworth’s car in front of
yvour barber shop on the 9th of December, 1925, the
day of the accident?

A. I looked at it all the afternoon.

Q. What time did you leave the shop?

A. I didn’t leave the shop until anywheres from
8 to half-past in the evening.
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. Was it there between 5 and 62
. Positive.

. Was it there until 8?

s Yes,

. Until you left?

. Yes.

. When, if at all, after this accident, did you
hear that Ml Duckwm th’s name had been mentloned
in connection with it?

A. I heard it about, it had not been two weeks be-
fore, I heard a fellow state in my shop, he asked me
if T heard he was accused about hitting that girl. I
said no. He said Mr. Duckworth, and he didn’t say
Mzr. Duckworth. He said it when he was looking at
the car. I looked out to see, and the only car I saw
was Mr. Duckworth’s. Him and I had an argument,
and that was all there was to it.

Q. You and he had an argument?

A. Yes.

(). That was the Monday before ——

By the Court: He said som.eone came in and asked

him if he knew he had been accused of running into
this child.

By Mxr. Gildea:

Q. Did you know then at the time you were hav-
ing this argument with your customer, did you know
then that Mr. Duckworth’s car had been in front
of your barber shop at the time of the accident?

- A. Yes, sir.
Q. That’s why you had the argument?
A. Yes.

Harry D. Holden—Cross
Cross-examination.
By Mr. Gebhardt:

Q. Is it your custom to look out of the window all
the time you are cutting people’s hair?

A. No, sir.

Q. This particular afternoon you looked out of
the window all afternoon?
Yes. 10
Weren’t you working?
No, sir.
What were you doing?
Sitting there waiting for business.
You didn’t have a customer all the afternoon?
No, sir.
On Wednesday afternoon?
No, sir.
You know Mrs. Lott, Mr. Duckworth’s clerk?
Yes. sir. 2()
You married her daughter, didn’t you?
No, sir.
Or some relation of her’s?
No.
No relation at all?
No.

A.
Q)
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

By Mr. Gebhardt: We must have been misin-
formed.

Q. This was Wednesday, December 9th. How
long was Mr. Duckworth’s car parked there Decem-
ber 8th?

A. T can’t tell you that, that was the day after-
wards?

Q. The day afterwards?
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A. The day before.

Q. Take the 7th. Do you know where it was
parked on the 7th?

A. On the Tth it was parked right behind my car.

Q. In front of your car, in front of your store?

A. Right across the street, in front of his store.

Q. How do you come to remember December 7,
1925, his car was parked behind yours in front of
your barber shop?

A. That was the evening we had the argument
about my machine being in front of his store.

Q. Take the 6th. Do you remember where it was
on the 6th?

A. The 6th was a Sunday.

Q. You didn’t have any argument on the 9th, did
you?

A. Nobody on the 9th but myself.

Q. How about the 10th?

A. The 10th I don’t remember.

Q. You don’t remember?

A. No, I didn’t have no argument. I didn’t have
nobody to argue with. I said those things to my-
self.

Q. You do remember what occurred on the 9th of
December, 1925, and you ask us to believe it?

A. T don’t ask you to believe it. I am just telling
you.

Q. You don’t remember anything about the 10th
of December, 19257

A. 10th Deeembel no.

Q. Because there’s nothing to call it specially to
your attention, so you would recall that particular
day, is there?

A. No.

Q. You don’t know whether the car was parked
there, or not?
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A. Not on the 10th.

Q. You don’t remember anything about it, do you?

A. No.

Q. It was about two weeks after this accident
when you first heard Mr. Duckworth’s name con-
nected with the accident, was it?

A. Yes.

Q. On the 9th you had no argument with Mr.
Duckworth?

A. No, sir.

Q. What time did you go to supper that night?

A. I don’t go to supper.

Q. Do you go without supper, or eat it in the
ohOpo)

A. T go without supper until I close up.

Q. Every day?

A. Every evening.

(). Every evening?

A. Yes.

). Is there anything whatsoever that causes you to 2
remember the 9th December any  more that you
would any other day?

A. The only thing I remember is a fellow came in
about a quarter of 8 and asked me if T heard about
the Lilly girl, and T said T didn’t hear, and he told
me about it. I was still sitting in the rocking chair
there, and T was still looking out the window.

Q. What time did you get back to the shop that
day?

ALl

Q. Where is the shop?

A. 399 South Main Street.

Q. That’s a pretty active part of the business sec-
tion of the city, isn’t it?

A. Yes.

Q. People who shave a couple times a week
usually get it done on Wednesday and Saturday?
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AL Yes.

By the Court:

Q. Do you have daily customers?
A. Yes, but they come in the morning.

By Mr. Gebhardt:

Wednesday is your busy day, isn’t it?
Wednesday night.

Wednesday and Saturday are busy days?
Wednesday morning and Wednesday evening.
Did you have anycustomers after 6 o’clock?
That’s my busiest hour, after 6.

Did you have any on the 9th December after 61
I positively did.

How many?

I didn’t count them.

. You do tell us that from 1.15 to 6 you had none
at all?

A. T didn’t have many up to about four o’clock.
From then on I had one or two.

Q. Do you tell us that Mr. Duckworth could not
have taken his car out at any time between 5 and 6
that night without your knowing it?

A. No, sir.

OPOFOPOPOFD

By the Court:

Q. Do you mean, yes, sir, or no?
A. He could have, yes, but T know he didn’t.

By Mr. Gebhardt:

Q. He could have without your knowing it?

A. Yes,.

Harry D. Holden—Re-direct 145

Q. Is that correct?

A. Yes, but he can’t open that door without 1
know.

Q. On top of that you say you know he didn’t,
is that correct?

A. Yes, I know he didn’t.

Q. You want both of the answers to stand? He
could have done it without your knowledge, but yet
you know he didn’t. Do you want both answers
to stand, or don’t you, yes or no?

A. I{’s immaterial to me.

Q. Do you want neither one of them to stand?
A. Yes.

By Mr. Gebhardt; Alright, that suits us very
well, that’s all, if you don’t want either of them {o
stand.

Re-direct.
By Mr. Gildea:
Q. Did Mr. Duckworth take his car from the front

of your shop between 5 and 6 on the 9th December,
192517

By Mr. Gebhardt: Objected to. He has just said
he doesn’t know. It could have been taken with-
out his knowledge.

30

By the Court: I will allow him to answer it.

By Mr. Gebhardt: T ask for an exception.

A. He did not-
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146 Harry D. Holden—LRe-cross
By the Court:

. Are you in a position to know he didn’t?
.- Yes.
. How?
. Because I saw his wife gom across there
his lunch.
. That was the aftcrnoon of this accident?
A. That afternoon.
. At the time when she went across the street
with the lunch, where was the car?
A. Right in front of my shop.
Q. You saw it?
A. Yes, sir.

Re-cross.

Q. What time did she get there with the lunch?

A. Between a quarter and half-past 5.

Q. That’s the last you saw of the car when she
brought the lunch?

A. No, when I locked my door at half- past 8 or

quarter past 8 the car was there yet.
Q. You said a moment ago he could have taken
the car between 5 and 6 without your knowing it?
A. I did say that, yes.

By the Court: The testimony will stand as re-
corded and the jury will pass upon the weight and

0 credence to be given it.

Damwiel J. Lilly—Direct

REBUTTAL.

Dawier J. Litvy, sworn for defendant.

By Mr. Gebhardt:

Q. Were you present at a conference in the office
of Prosecutor Smith, of Phillipsburg, at which Mr.

MeDevitt, who has testified in this case, was present [()

and was interrogated by Mr. Smith?

A. 1 was.

Q. Will you please tell me whether or not in that
case Mr. MecDevitt stated to the Prosecutor he did
not know whether this car that struck the child
was an open car or a closed car.

: By Mr. Gildea: T object to this testimony which
1s said to be for the purpose of impeaching the wit-
ness; upon the ground that the foundation was not
properly laid.

By the Court: It was properly laid, because he
asked the witness whether he had not said in Prose-
cutor Smith’s office that he did not know whether it
was an open car or a closed car.

By Mr. Gildea: You must say, didn’t you say
so and so, quoting it, and that was not done.

By the Court:

Q. It may go in, and you may have an excoptlon

A. T can’t answer the question as it is asked
there.
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By Mr. Gebhardt: The question is whether or
not on that oceasion Mr. McDevitt said to the prose-
cutor in your presence that he did not know whether
or not it was an open or closed car that struck this
girl.

By Mr. Gildea: The same objection.

By the Court: Overruled, and you have the same
10 exception.

A. He said he was not sure.
By Mr. Gebhardt:

(). On the same occasion, at the same place, please
tell me whether or not Mr. McDevitt stated to the
Prosecutor that he did not know, or was not sure,
whether or not the license plates of this car that

20 struck the girl were New Jersey plate or Penn-
sylvania plates?

By Mr. Gildea: The same objection.

Ry the Court: Objection overruled and exception
allowed.

A. He said that.

20 (Cross-examination.

By Mr. Gildea:

"~ Mr. Gildea: No questions.

Walter E. Liefert—Direct

Wavrter E. Lierert, sworn for plaintiff..
By Mr. Gebhardt:

. You know Mr. Lilly, Mr. Liefert?
. Yes.
. Any relation in any way?
- No.
. Do you recall seeing him shortly after this ac-
mdent happened, in the hospital?
A. Yes.
Q. On that occasion, I don’t want you to give the
conversation, but state whether or not you had any
conversation with Mr. Lilly about the accident?

By Mr. Gildea: Objected to, as irrelevant, imma-
terial and incompetent.

By the Court: Which Mr. Lilly, the plaintiff
here?

By Mr. Gebhardt: The purpose is, of course, to
lay the foundation for the further testimony of this
witness, which will make it appear perfectly com-
petent. I am trying to fix the time, how the witness
recalls the time of the accident.

By Mr. Gildea: It is not proper rebuttal.

By Mr. Gebhardt: And the purpose of the testi-
mony, I may say that so as to apprise the Court of
what the purpose of it is, the purpose of it is to
have this witness testify as to whether he saw this
car earlier in the day, to rebut the defendant’s tes-
timony to the effect that this car was not away from

10)
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stances, either under the theory of failure to prove
negligence, under the greater weight of the evi-
dence, or of circumstances connecting the defendant
with the accident. While I cannot anticipate what
a jury may do, they must be the judges of the facts,
which clearly present the question at issue in the
case. The motion will be denied, and you may have
an exception.

10 Friday, May 13, 1927:

(Mr. Gebhardt summed up for the plaintiff.)

(Mr. Gebhardt summed up for the plaintiff.)

Charge of the Court

CHARGI.

LawreNcE, J.

Ladies and gentlemen of the jury: I desire to
make one or two preliminary observations to you
regarding consideration of this case, when you come
to deliberate upon it, the first of which is that you
will recall during the progress of the trial, at least
in two instances, there was a repetition of a con-
versation alleged to have taken place between the
plaintiff, Mr. Lilly, and the defendant, Mr. Duck-
worth, at the latter’s home, or, subsequently, in his
automobile; in which Lilly alleges that Mr. Duck-
worth referred to a certain amount of indifference,
because of his carrying insurance on his automo-
bile. That testimony was allowed to stand only
because, in the opinion of the Court, it was entitled
to go in with the other testimony in the case, for
the purpose of allowing the jury to assess it in the
sense of its being an admission of responsibility in
connection with the question with which we are here
concerned. Ordinarily, as I had ocecasion to
say to you at the time, our appellate courts have
held, and thereby charged the trial Judge with the
duty of declaring a mistrial on any reference at all
to insurance, for the reason that allowing it to creep
in in ordinary circumstances would be calculated
to prejudice the minds of the jury, and alienate
them, as it were, against true consideration of the
real facts of the case, with which, necessarily, you
are concerned, and which, under your oaths, you
must solely consider; so that it makes no difference
whether Mr. Duckworth carried insurance or not.
You, in no circumstances, can hold a man liable
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unless you are satisfied under the rules of law that
the Court will give you, and the evidence, and of
the facts, as you find them, that he should be justly
and honestly on the merits of the case so held li-
able; because if he is not so, then that is the end
of the case. You should approach this coura-
geously, without the slightest regard for sentimental-
ity, in arriving at a just and honest verdict in this
case. No matter what verdict may be returned, it
cannot bring back to this father, or this family, this
child who has been Kkilled; and, therefore, we are
concerned, not emotionally, not sentimentally, but
as ‘a matter of justice, in solving the problem in
accordance with the evidence, and the rules of law
that will be submitted.

It appears in the case that on the 9th of Decem-
ber, 1925, one of the children of Mr. Lilly, was about
to cross a highway in Phillipsburg. That it was
struck in such a manner as to justify a charge of
negligence on the part of some person driving an
automobile at an excessive rate of speed, such con-
duet, it is claimed, being an act of negligence on the
part of such person. I may say that, under ordi-
nary circumstances, this suit would not have been
permitted, but for our statute, which is that when-
ever the death of a person shall be caused by wrong-
ful act, neglect, or default, and the act, neglect, or
default is such as would, if death had not ensued,
T have entitled the party injured to maintain an ac-

tion and recover damages in respect thereof, then,
and in every such case, the person who, or the cor-
poration which would have been liable if death had
not ensued, shall be liable to an action for damages,

notwithstanding the death of the person injured,

and although the death shall have been caused un-
der such circumstances as amount in law to felony.
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Thg law provides that every action, proceeding, or
claim brought, instituted or made under and by virtue
of the remedy given by the act, the section of which
I have just read to you, shall be brought, instituted,
or made in the name of an administrator ad pfro;
sequendum—which means nothing more or less than
an administrator specially appointed for the pur-
pose of prosecuting the suit—of the decedent, whose
death gives rise to the claim under the act, to which
the section of the act I have just read, is a sapple-
ment. Again, it provides that the amount recov-
ered in every such action shall be for the exclusive
benefit of the next of kin—and I shall read it now
as 1t is applicable to this case—to the next of kin
of such deceased person, and shall be distributed
to such next of kin in proportion provided by law,
and the jury may give such damages as they shall
.de.em fair and just, with reference to the pecuniary
11}311ries resulting from such death, to the next of
kin; to which I may add that the father in his own
right here claims that he is entitled to recover under
the law for the loss of service of his child, to which
he had a reasonable right of expectancy from the
time the child became of sufficient age. to render
service until it reached its majority, or, as we say,
emancipated, allowed to go out and make its own
way, with no thought on the part of the parents of
controlling its earnings; or, in the event that the
father, and I may say mother, became later on, even
after the child was of age, subject to‘the receipt of
support and maintenance by reason of any impov-
erished condition in which they may at anvy time
in the future find themselves. Therefore, this ac-
tion is brought by reason of the law permitting it
as I have indicated, and, therefore, as it states, it
15 based upon the proposition that this child, i% it
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had not been killed, would have been permitted to
have recovered damages for the injuries suffered
by it, in the event of their not having proved fatal.
The result is that it becomes now an ordinary case
for your investigation, as to whether or mnot two
things have been proven to your satisfaction. The
first, whether the driver of the offending car was
negligent within the definition of the law. That’s
the first question for you to take up and consider,
because if you find no negligence within the defini-
tion of the law, that would be the end of the case;
and we are accustomed to say that negligence in
the law is failure to observe for the protection of
the interest of another person, that degree of care,
precaution and vigilance which circumstances justly
demand, whereby such other person suffers injury,
and since it may appear in this case—whether or
not it does I am unable to say, meaning thereby just
what view you will take of it—I say whereas it may
appear in the case that some person other than the
owner of the car was driving it at the time, T will
give you another definition of negligence, which 1is
that it is either the omission to do something, which
a reasonable person, guided by circumstances which
ordinarily regulate the conduct of human affairs,
would do; or the doing of something which a pru-
dent and reasonable person would not do; but when
negligence arises out of an act of commission or
omission of one for whose conduct another is re-
sponsible, it must be with regard to some duty
which the responsible person owed to the party in-
jured.

It appears in the case that the child, with her sis-
ter and a boy of the neighborhood, was passing from
one side of the street on which the two girls lived,
to the opposite side; that it was necessary for them,
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before crossing, to walk around the end of a car
parked on the side of the street from which they
were about to go into the highway. T take it that
you may infer, as a question of fact, that the parked
car was of ordinary width, and that a person driv-
mg an automobile and approaching the spot where
the children then were could have seen both them
fmd the parked car. There is no question involved
i this case of contributory negligence, nor could
there well be in view of the defense, and, therefore,
I shall say nothing about the element of contribu-
toyy negligence, which sometimes arises in cases of
this character, for the very obvious reason that the
defendant here denies all knowledge of this acei-
dent, insists that he was not driving a car on South
Main Street at the time this child was struck, and
n :addition thereto, that his own car was not at’ that
point at the time of this accident; so, therefore,
the case in that regard is a very simple one. Obvi-
ously, if he should come in and say 1t was not only
110.t my car, I was not driving the car which struck
this .chﬂd, but the child was guilty of contributory
l}eg'llg‘ellce, then you might readily say that the de-
fense was inconsistent; so that the defendant comes
here and plainly and emphatically denies that his
car had anything to do with the accident, or that he
personally had anything to do with it. I shall pres-
e‘ntly refer to other phases of the case which the
r&0111‘1‘. deems it important for the jury to comsider.
The result is that your inquiry will be first, whether
the car that struck this child was driven in such a
negligent manner as to cause its death. Then you
take up the second question, if you find that the
child’s death was due to negligence, within the de-
finition, then you will consider the second question,
was 1t the defendant’s car that caused it? There you
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have testimony wholly of a circumstantial charactor,
and that phase of the case becomes peculiarly one for
the jury to determine. The children was survived,
at least one of them, and may be both, say that they
saw a car at a point some 200 feet away, coming
very rapidly; that is, they stood behind the parked
car, that the child who was killed looked to the
right and to the left, and almost at that instant the
child was struck and knocked down, and that the
car which struck her was going very fast. To vis-
unalize and reproduce the scene of the accident does
not seem to be very difficult. It may be that if you
attempt to re-picture this situation you will find
that at the moment the little child leaned out, a car
driven by someone came so close to the parked car
as to strike the child in the head and cause a frac-
ture, from which she died, because the evidence ap-
pears to be that the child was struck on the left side
of the head, and that there the fracture was. This
happened in a street where it may be said that
certain traffic rules apply, such as the right of a
pedestrian at that particular spot to cross under
what is ordinarily called a right of way, and the
duty being cast upon a person driving a motor ve-
hicle on the highway to observe such right, and ex-
ercise the due and reasonable care that the imme-
diate circumstances demanded. Therefore, it may
be said, these children had the right of way, which
every person driving an automobile should have ob-
served. I may further add that a further provision
of our Motor Vehicle Act limits the speed of motor
vehicles on the highway in that location to twelve
miles per hour; but I may say that I should add
that our appellate courts have said this about the
driving rule, that a violation thereof of itself is
not necessarily evidence of negligence. The old
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common law rule of negligence still applies, not-
Wlt.hstanding the provisions of our statute, and
\_Vhlle violation of the rule is a circumstance for the
Jury to consider, unless it proved to have borne a
casual relation between the accident and the negli-
gence alleged, then it cannot be said that a mbere
violation of itself is exidence of negligence. In
other words, the burden still rests on the plaintiff
to prove, under the greater weight of the evidence,

that the defendant charged was negligent within ()

j[he definition of the law given you; so that there
1s something more necessary than to merely prove
a person was not observing a traffic rule at the
moment, and let it go at that. There must be shown
that there was a direct relation between the viola-
thI.l of the traffic act and the act of negligence of
which complaint is made. In other words, neeli-
gence 1t not alone caused by violation of thé ‘[rabfﬁe
rule. In these circumstances, you have a right to

consider the conduect of the driver of the motor ve- 20)

hicle, whoever he may have been. I think it’s fair
to say that these children, under the evidence ap-
parently were standing where they had a 1‘15:1’1‘[. to
be, and a person driving an automobile and C})mi,ng
towards tthm on the highway, was bound to exercise
.fhe care of a reasonable person, and have the car
m such control as to prevent it from collidine with
them, or striking them, and if you find thatb there
was a failure to observe such due and reasonable

care, you may say that the driver of the car that 30

struck this child was negligent.

. In the second place, you must ascertain whether

}(h was the defendant who was driving the car at
e time it was c!larged, or any of his employees,

0;‘ a memb.er of his family. If, after examining all

of the testimony in the case, you are unable to sav
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whether or not it was the defendant, one of his em-
ployees, or a member of his family, driving the car
that struck this child, or, indeed, his car, then I
charge you you must find a verdict for the defend-
ant—no cause of action. In other words, in cases
of this character, which there is a sharp contradic-
tion in the testimony, and the jury are bound to as-
certain whether the plaintiff has satisfied it under
the greater weight of the evidence of the negligence
alleged, that you found the evidence equally balanced,
so you are unable to say what is the fact, then, of
course, you would be obliged to return a verdict of
no cause of action, because you could then say that
the plaintiff had not carried the burden of satis-
fying you, under the greater weight of the evidence,
of the truth of the allegations in the complaint. I
may say to you, however, that there is no evidence
in this case that the defendant himself was driving
his automobile as alleged, but it is purely a circum-
stantial matter. The only evidence in the case is
that the children recognized a car with a broken
window, which had been taped in the manner indi-
cated. There is no evidence as to who was driving
that car at the time, and, of course, you must arrive
at the inference of guilt or innocence of this defend-
ant of the negligence charged, upon such circum-
stances as would indubitably lead a reasonable mind
to the conclusion that it was his car, in the first
place, and in the second place, that he was driving
it, or some employe, or member of his family. Other-
wise, you could not hold this defendant. The mere
happening of this accident, ladies and gentlemen, is
not sufficient to hold this defendant guilty of neg-
ligence. The burden is on the plaintiff of showing
by credible, legal evidence his guilt. Assume that
this car of the defendant had gone to the garage
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for the purpose of being greased, or oiled, and that
some employee in the garage had taken the car and
driven it through South Main Street, causing the
accident with which we are here concerned, and that
that was done without the knowledge or permission
of the defendant, he would not be responsible in
the circumstances, because that’s the law. There’s
no evidence of that, but T am merely suggesting that
to- you in comment. You may accept it or not as
you sce fit. If you arrive at the conclusion it was
Duckworth’s car that struck this child, you still
would have to have competent evidence in the case
that it was either Duckworth, or some employee of
his, with his knowledge, or some member of his fam-
ily, who was driving the car at the time in the neg-
ligent manner complained of, and for that reason
I have just offered the suggestion to you that if it
was someone from the garage, unknown to him, who
was driving the car at the time, Mr. Duckworth
would not be liable. You are to observe the ques-
tions that are vital to the case in arriving at the
solution of the preliminary questions. First, whether
negligence has been shown, and whether the defend-
ant has been shown to be responsible for it. If you
should find either no negligence was shown, or if
any, defendant was not responsible for it, then, as
I say, that would be the end of the case, and your
duty would be to return a verdiet of no cause of
action. If on the other hand you find under all the
evidence in the case that it was the defendant’s car
that struck this child, that the driver, whoever he
may have been, was negligent within the definition
of the law, that Mr. Duckworth, the defendant, was
responsible for the driving of this car,:either by
himself, or through one of his employees, or a mem-
ber of his family, then you should pass to the ques-




162 Charge of the Court

tion of damages, but not until then; and you are to
observe that the law lays down the rule that the
amount to be recovered in such action shall be for
the exclusive benefit of the next of kin; also, in this
particular case; the father for the alleged loss of
service which he might in the future suffer by rea-
son of the death of his daughter. That rule in the
law, however, has been interpreted to mean that so
far as his right of recovery is concerned, it must be
in behalf of those who had a reasonable expectancy
of pecuniary advantage to have been derived by
them had the child continued to live. Our courts
say that in such a suit, the plaintiff is entitled to
recover a capital fund (so to speak,) which shall
represent the present value of the pecuniary loss
which will fall upon the next of kin on account of
the premature taking off of the interstate, namely,
this child. That fund is to be ascertained by tak-
ing into account all the possibilities. The child
might have died by the course of nature shortly
after the accident. She may, had she lived, suffered
financial reverses. (I am giving you this just as
the courts have laid it down. Obviously some of it
cannot apply to the child, who was of the tender age
of seven years. However, I am giviag it to you as
a whole.) The father in this case, or next of kin,
may have died before the child. Indeed, the child,
in the due course of advancing years may have mar-
ried. She might have left home through what we
call emancipation, earned her own living, with no
thought on the part of the parents of taking control
of the wages she earned. You are to consider all
of the probabilities in that respect, coupled with the
fact that the father and mother, in the course of
advancing years, might have become dependent upon
this child as it grew up, and was able to earn and
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therefore support, in a compulsory sense under the
law, her parents. So that all the reasonable proba-
bilities you must take into consideration. It does
appear that this child was apparently normal, in
good health, and had a reasonable expectancy of
living, shall we say, the Biblical period of three score
years and ten, qualified, of course, by the not unrea-
sonable expectancy of leaving this home, and the
other probabilities that T have just given you. You
will have that all in mind. That makes it very diffi-
cult for the jury to know what that really means,
and yet I am giving the rule to you as our appellate
courts have laid it down. In one of our cases it is
stated that it is almost impossible to take all of
these considerations under advisement, and then to
say, now, this sum represents what should le re-
turned as an award under the law. Nevertheless,
1t’s the function of the jury to pass upon the question
of damages, and they must accept the rule of law
given. In addition to that, I may say the next of
kin may have died. There might have been no ques-
tion of dependency, or reasonable expectation of
pecuniary advantage between the next of kin and
this child; but the courts say this, that nething is
to be added for sympathy, or wounded feelings, or
anything else, which cannot be measured by money
and satified by a pecuniary recompense. For that
reason I said to you at the beginning, that you are
to ignore the emotional side of this case. It’s very
asy to reason the loss of this child’s life, which, in
the circumstances, undoubtedly was inexcusable on
the part of some person driving an automobile at
that time. There’s no question about that, but here
Wwe are dealing with a cold proposition of law, the
ascertaining of liability on the part of the person ac-
cused here, and if you are to render a verdict in




164 Charge of the Court

accordance with the law and under your oaths, you
must observe the rules given you, and ehmmate all

question of emotion, sentimentality, and deal with

it just as the law expects you to.

In addition to the sum which would be returned
under the rule given you, to which I shall refer as
the capital fund rule, the father in this case would
be entitled to recover a sum which will reimburse
him for the loss of service of this child during its
minority, and indeed, after it reached its majority,
had it lived; in the event of he and his wife be-
coming dependent in the manner hereinbefore in-
dicated, bacause it is the law that children are
obliged to provide for and support their parents in
the event of their becoming necessitous. That is the
law, so that you have a right to consider what loss
this father has suffered by reason of the death of
his child, by reason of his being deprived of the rea-
sonable expectancy of pecuniary advantage in the
manner indicated. I think I have said enough to
you about the law in this matter, ladies and gentle-
men, to enable you to arrive at a just verdict in
this case in accordance therewith. You will bear
in mind your first inquiry will be, was this child
killed by an automobile due to the negligence of
some person driving it, and in the second place,
was that person this defendant, one of his em-
ployees, or a member of his family? As you resolve
this question, either for or against him, then you
would take up, and only then, the question of dam-
ages, because if you decide those questions in favor
of the defendant, that’s the end of the case. If you
decide them against him, then you would pass to
the question of damages, and solve the problems
presented to you in accordance with the law given
you.
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I am requested by counsel for the plaintiff to
charge you that if you find it was the defendant’s
car that caused the accident, then there is raised
a presumption of fact, which may be rebutted, that
such automobile was at the time in possession of
the defendant, if not in person there, his servant or
agent, and that such servant or agent was acting
with the knowledge and consent of his employer. I
think T charged you that already. If not, I so
charge you, but you will understand that in so
charging, I am expressing mno opinion one way oOr
the other about the liability in this case.

By Mr. Gildea: I take exception to what your
Honor said to the jury about permitting the testi-
mony regarding the defendant’s statement that he
was insured to go to the jury, on the ground that
it might be taken as an admission of liability.

I take exception to your Honor’s leaving to the
jury whether or not this car was driven by an em-
ployee of the defendant, or a member of his family,
on the ground that there is no evidence that any
such person was drivinO‘ the car from which the
jury could infer that.

I also take e\ceptlon to your Honor’s charge to
the jury that in addition to the damages suffered
by the next of kin as mentioned in the statute, the
father would be entitled to recover an additional
sum for loss of the child’s services during minority,
and until after minority.

By Mr. Gebhardt: I take exception to that part
of your Honor’s charge in which it was said, if [
understood it correctly, in referring to proof of
negligence, it must appear by the great weight of
the evidence, my point being that it should have
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been, by the greater weight of the evidence, that
is if T understood your Honor correctly.

Also to your Honor’s reference to the possibility
that someone from the garage may have taken
the car out in town, my point being that there is
no evidence offered to that effect in this case.

Also to that part of your Homnor’s charge in
which your Honor said that there would have to
be competent evidence in the case that either Duck-
worth, or his employee, with his knowledge or con-
sent, or a member of his family, was driving the
car, my point being that we are also entitled, in that
case, to have the benefit of presumption of the fact,
which your Honor later on charges.

By the Court: As the result of certain sugges-
tions made by counsel, I desire to say to you that
insofar as the recovery of damagés is concerned,
you will understand that what I intended to say is
that the father is entitled in his own right to no
greater sum which, under the ruling, he would rea-
sonably expect to be of pecuniary advantage hail
the child continued to live, and on that basis he has
no greater right to recover than the next of kin in
that respect. In other words, the same rule applies
to both.

Wherever 1 used in the charge ‘‘great weight of
the evidence,”” if I did, you will understand that
the plaintiff carries the burden of proving the alle-
gation of negligence by the greater weight of the
evidence, and if any of you have it in mind that I
used the words ‘“‘great weight of the evidence’’ in
any aspect of my charge, whatever it may have been,
you will understand that I intended it must be by
the greater weight of the evidence. That’s the an-
swer to that exception.
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By Mr. Gebhardt: I also ask exception to your
Homnor’s refusal to charge my requests.

-«

PLAINTIFF’S REQUESTS TO CHARGE.

1. It was the duty of the driver of the car to use
reasonable care in the operation of the automobile,
.both as to the speed of the automobile and in keep-
mmg a lookout for other people on the same street,
that is, such care as a reasonably prudent person
would exercise under these circumstances, and fail-
ure so to do would be negligence on the part of the
driver of the car. :

.2. It was the duty of the driver of the car to
give to the deceased girl such warning of the ap-
proach of the automobile, if any, as a reasonably
p_rudent person would have done under the same
circumstances, and a failure so to do would be negli-
gence on the part of the driver of the car.

S The.statutes of this State contain the follow-
1mg provisions:

Kvery motor vehicle must be equipped with a
horn or signallnig device, and the operator of the
same shall give reasonable warning of his approach
whenever necessary to insure the safety of other
users of the highway, and before passing any ve-
hicle he may overtake, or pedestrian using any part
of the highway other than the sidewalk, also at
curves and intersecting highways where fhe view of
approaching vehicles is obscured ; but the horn, bell,

or other signalling devices shall not be sounded un-
necessarily.
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In places where the houses are on the average
less than one hundred feet apart, pedestrians shall
have the right-of-way over vehicles at any street
crossing. Cum. Sup. 2 Comp. Stat,, page 3065, 1916,
P. L., page 49.

The following rates of speed may be maintained,
but shall not be exceeded, upon any public street,
public road or turnpike, public park or parkway, or
public driveway, or public highway, in this State by
anyone driving a motor vehicle: A speed of one
mile in five minutes where such street or highway
passes through the built-up portion of a city, town,
township, borough or village where the houses are
on an average less than one hundred feet apart.
P. L. 1921, page 668. :

If you find there was a failure on the part of the
driver of the car to obey any of these statutes, such
violation is a circumstance to be considered in de-
ciding whether or not the' driver of the ear exer-
cised reasonable ecare. - Chiapparine v. P."S. Ry.
Co., 91 N. J. L, page 581 at page 584’ also Brock-
stedy v. Meltzer, 111 At. 812 (N.J. E:and A.). """

4. Our Traffic Act (Pamph. L. 1916, page 49, para.
12) provides in effect, that in places where the
houses are on the average less than omne hundred
feet apart, pedestrians shall have the right-of-way
over vehicles at any street crossing, in the -absence
of any municipal regulation relating to ‘such eross-
ing. Thercunder, when a pedestrian and an auto-
mobile, moving in different directions, approach
such a crossing at the same time or in such manner
that if both continue their respective courses there is
danger of collision, then the pedestrian, having been
accorded the preference by the statute, is entitled
to first use the crossing, and it is the duty of the
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driver of the automobile to stop or to so reduce
speed as to give such pedestrian a reasonable op-
portunity to pass in safety, and to that end to have
such automobile under such control as to enable him
to do so. Venghis v. Nathanson, 3 Adv. Rep. 183. -

0. The deceased girl in this case had an equal
right with the driver of the car on the street where
the accident occurred, and had a right to the use of
the street equal to that of the driver of the car.

6. You cannot find that the deceased girl in this
case, who was a girl only about seven years of age,
was guilty of contributory negligence, unless you
are satisfied by a preponderance of the evidence of
two things, namely (1) That the deceased girl had
reached the age of discretion, that is, that she was
of sufficient age and diseretion to be capable of car-
ing for her own safety; and also (2) that the plain-
tiff failed to use that degree of care and caution as
would ordinarily be used by a girl of similar age,
Jjudgment and experience. :

Justice Trenchard speaking for the Court of Kr-
rors and Appeals of our State in the case of
David v. W. J..& S. R. R. Co., 84 N. J. L. p. 685, at
p. 687 said: The degree of care required of such a
child is such as is usually exercised by persons of
similar age, judgment and experience. Traction
Company v. Scott, supra. The reason for the rule
18 this: The conduct of a child should not be meas-
ured by the standard of care applied to an adult,
because the immaturity of youth ordinarily em-
braces not only imperfect knowledge of natural facts
and laws and of the proper relation between cause
and effect, but when possessed of these elements
necessary to the exercise of reasonable care, it still
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lacks the discretion, thoughtfulness and judgment
presumed to be an attribute of the ordniary prudent
adult, and which may be said to come only with ex-
perience. Thoughtfulness, impulsiveness and indif-
ference to all but patent and imminent dangers are
natural traits of childhood, and must be taken into
account when we come to classify the conduct of the
child. Mann v. Missouri, ete., Ry. Co., 123 Mo. App.
436.

7. If you come to the question of damages, the
plaintiff in this case is entitled to recover a capital
fund which shall represent the present value of all
the pecuniary loss which will fall upon the father
and the mother and the brother and the sister of the
deceased by the premature taking off of this de-
ceased girl. Hackey v. Del. and Atl. Tel. Co., 69
N. J. L. 335 at p. 337. You may include as a part
of this capital fund such damages as would com-
pensate the father for the reasonable expectation
of pecuniary benefit from the deceased during the
period of his minority, when she owed her services
to her father whenever he demanded it, and there-
after, when she was of age, for the prospective de-
privation of such contributions as she might there-
after make to the support of the father or the
mother, or both of them, either voluntarily or under
the compulsion of the law in case either or both be-
came in need. Graham v. Cons. Tract. Co., 64 N.
J. L. 10 at p. 15. Morhart v. North Jersey St. Ry.
Co., 64 N. J. L. 236 at p. 237. You may also include
as.a part of this capital fund such damages as would
compensate the brother and sister of the deceased
for the deprivation of a reasonable expectation of a
pecuniary advantage or benefit which would have
resulted by the continuance of the life of the de-
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ceased. Paulmier v. Erie R. R. Co., 34 N. J. L. 141,
at p. 158. Rowe v. N. Y. and N. J. Tel. Co., 66 N.
J. L. 19; Rafferty v. Erie R. R. Co., 66 N. J. L. 444
at p. 450. Maher v. Magnus Co., Inc., 1 Mise. Rep.
p. 469. 1 Mise. Rep. 549.

8. The father of this deceased girl was legally en-
titled to all her wages at any time he might demand
them until she became twenty-one years of age.

e

DEFENDANT’S REQUEST TO CHARGE.

I have had occasion in this case to instruct you to
disregard certain references to insurance. I now
call your attention to the absence of any testimony
as to conditions, or limitations, of the policy of in-
surance, if there were any, which might relieve the
insurarce company from liability. There may have
been provision as to the time within which the in-
sured was to notify the company of an accident, a
failure to comply with which would relieve it from
responsibility. The present action is against F.
Marion Duckworth, and if a verdict in favor of the
plaintiff is returned by you, it must be against him,
and him only, and should an execution be obtained
to collect such a judgment, the levy must be made
upon the defendant’s property. If the defendant
paid a judgment returned by you against him, he
might sue the insurance company, if he is insured,
but his right to recovery from the company would
depend upon the conditions of his policy, assuming
again that he had one, and the company could offer
in defense testimony as to any failure to perform
his obligations toward it.
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NOTICE OF APPEAL.

WARREN COUNTY CIRCUIT COURT.

Paicue J. Lmnny, Admin-
[0 trator ad prosequendum
of Irene M. Liny, de-
ceased, Action at Law.
Plawmtrf, Notice of Appeal.
V.
F. MarioN DUucKwORTH,
Defendant. |

20 To William C. Gebhardt & Son, Esquires, Attorneys
for Plawntiff :

Take notice, that the defendant appeals to the
Court of Errors and Appeals of New Jersey from
the whole of the judgment entered in this cause in
favor of the plaintift.

Epwarp L. KaTzZENBACH,
Attorney for Defendant.
Dated, May 19, 1927.

30

[ ENDORSED |

Service of the within Notice of Ap-
peal is hereby acknowledged this 20th
day of May, 1927.

William C. Gebhardt & Son,
Attorneys for Plaintiff.

Grounds of Appeal

GROUNDS OF APPEAL.

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Puamure J. Linuy, Admin-
trator ad prosequendum
of Irene M. LiuLy, de-
ceased, On Appeal.
Plaintiff-Respondent, / Grounds of Appeal.
V.
F. MarioN DUCKWORTH,
Defendant-Appellant.

The defendant-appellant, F. Marion Duckworth,
assigns the following grounds of appeal from the
Judgment of the Warren County Circuit Court in
favor of the plaintiff in the above case:

1. The trial Court erred in denying the defen-
dant’s motion for the direction of a verdiet in his
favor.

2. The trial Court erred in charging the jury as
follows :

““I desire to make one or two preliminary ob-
servations to you regarding consideration of
this case, when you come to deliberate upon it,
the first of which is that you will recall during
the progress of the trial, at least in two in-
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is raised a presumption of fact, which Inaifhl;z
rebutted, that such automobile was at_ the ore
in possession of the defendant, if 110t in phe e
there, his servant or e;gent, ?}?}? ttlllléltklsllcl)% e
vant or agent was acting w '
Z?lgtcgnseft of his employer. I think I char%i%
you that already. If not, .I SO charg?. y(‘)ui i
‘you will understand that 1 so char‘gnllg, e
expressing no opinion one Wa,}: or ttle ot
10 about the liability in this case.

e il O LA
Dated, August 1, Epwarp L. KATZENBACH,

Attorney for Defendant-

Appellant.

—_—

[ ENDORSED |

Sorvice of the within Grounds of A%—
peal as within time is hereby acl;now -
edged this 8th day of August, 1927.

William C. Gebhardt & S.on.,
Attorneys for Plaintiff-
Respondent.

New Jersey Court of Frrors
and Appeals

PHILLIP J. LILLY, Adminis- >
trator ad prosequendum of Irene

M. Lilly, deceased,
Plaintiff-Respondent,

VS.

F. MARION DUCKWORTH,
Defendant-Appellani.

i cOINCAPPEAT
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BRIEF FOR APPELLANT

This action was brought in the Warren County
Circuit Court by Phillip J. Lilly, as administrator
ad prosequendum of his daughter, Irene M. Lilly,
to recover damages for her death. Irene M. Lilly,
who was about seven years and seven months of age
on December 9, 1925, was killed on that day on
South Main Street, in Phillipsburg, New Jersey.
The driver of the automobile which struck the child
did not stop. The plaintiff contended that thjs au-
tomobile belonged to F. Marion Duckworth, the
defendant, who for fifty-five years had been a resi-
dent of Phillipsburg, and who had for many years
been the owner of the largest drug store there. The
defendant denied that it was his automobile that
killed the child, and the issue thus raised was sub-
mitted to the jury who gave a verdict in favor of
the plaintiff for $3,000.00. From the judgment en-
tered upon this verdict the defendant has appealed.
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QUESTIONS INVOLVED

The three grounds of appeal may be briefly stated
as follows:

1. The trial Court should have directed a verdict
for the defendant.

2. The trial Judge in his charge treated as an ad-
mission of responsibility a certain statement alleged
to have been made by the defendant concerning in-
surance upon his automobile.

3. The trial Court erred in charging the jury
that the defendant was liable if some member of
his family or some employee of his was driving his
car and negligently caused the death of plaintiff’s
intestate.

STATEMENT OF FACTS

In his attempt to show that it was the defendant’s
automobile which struck his daughter, the plaintift
testified himself and produced as witnesses another
daughter, Helen Lilly, thirteen years of age, who
saw the automobile involved in the accident; a boy,
Wilbur Yerane, ‘fourteen years of age, who was
with the Lilly children at the time of the accident;
William F. Lilly, a brother of the plaintiff who
claimed to have been on Main Street about five
blocks from the accident at the time it occurred;
Thomas Edward Spencer, who saw a car near the
scene of the accident with a taped window (the
defendant’s car had pieces of paper tape on a
cracked window to hold the pieces of glass to-
gether) ; William H. Stehlin, a member of the Phil-
lipsburg Police Department, who was with Helen
Lilly and Wilbur Yerane when they pointed out
the defendant’s car as the one which figured in the
accident; Owen George Sandt, Jr., who went with
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the plaintiff to interview the defendant; Julius
Vargo, who merely picked the child up and did
not see the accident nor the car which struck her;
Albert M. Reading, an employee of the plaintiff's
counsel, who testified 'about searching for police
records.

Helen Lilly testified that at the time of the acci-
dent she and her deceased sister, Irene M. Lilly,
and a boy named Wilbur Yerane were going to a
garage to see her father, as the children were carry-
ing papers and her father always took them around
with the papers. She lived on the right hand side
of South Main Street looking from Phillipsburg in
the direction of Alpha, or eastwardly, and at the
intersection of South Main Street with Mill Street.
The accident happened near the intersection as
they were crossing Main Street from south to north
(p. 16). There was an automobile standing on the
south side of the road and the children were stand-
ing back of this machine to the west of it. They
saw an automobile coming east rapidly (pp. 17, 18).
Irene was standing near the left rear mud guard of
the parked automobile (p. 19) and stuck her head
out beyond the automobile as she looked down the
road toward the east (pp. 20, 21). The car that
struck her did not stop (p. 22). The witness no-
ticed that the car that struck her sister had ‘“‘some-
thing taped at the side of the window.” She did
not notice which window. It was shaped like a
Christmas tree (p. 23). She said that she saw the
same car again after the accident in front of “Duck-
worth’s Drug Store.” She saw it there the next
day when she and Wilbur Yerane were taken around
the block by a police officer to try and find the car
‘p. 24). 'The car she saw in front of Duckworth’s
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was the car that struck her sister. She described
the car as a closed car, having four windows, two
on each side, dark blue in color. She did not know
the make. She pointed out the car to her father
after the accident. The accident happened at
about half past five in the afternoon (December
9, 1925). There were no lights on the car which
struck her sister (p. 25), and on cross examination
she said she did not know whether the street lights
were lighted or not at the time of the accident.
There was no light on the corner where the accident
happened (p. 26). It was dusk at the time, just
getting dark. The automobile parked on the south
side of the road had no light on it. This car was
parked right in front of her house. She was sure
that it was as late as 5:30 (p. 27). When her sister
was struck the witness was standing behind her and
between the parked car and the boy who was with
them. The boy was between her and the approach-
ing automobile which she first saw some little dis-
tance up the street (p. 28). She did not think her
sister was far enough out in the road to be struck.
She first saw the automobile at Purcell’s Corner,
and then again when it was pretty near to the chil-
dren (p. 29). Her sister looked in the direction
of the approaching automobile before she was
struck (p. 30). She said again she did not know
which window had tape or paper on it. She did
not know whether it was the right or left or front
or back. The car which she identified the next
day had tape on the left front window (p. 31). She
saw the automobile twice before the accident, once
down at Purcell’s Corner and at another time when
it was about the length of the court room from her
sister (p. 32). She did not see the car strike her
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sister, and she did not see the tape on the glass until
the second time she looked at the car (p. 34). Her
sister was waiting for the machine to pass (p. 35).

Wilbur Yerane testified that he lived on Main
Street near the place where the accident occurred.
The accident occurred around half past five in the
afternoon. He was going to get a paper. He came
out of the Lillys’ house and was going across the
street (p. 37). " The accident happened at the cor-
ner of Mill and Main Streets. He was standing
by the spare tire in back of the parked automobile,
Irene Lilly was standing at the left rear mud guard,
and her sister was beside him. He saw the ap-
proaching car before the accident (p. 38). He saw
it down at Purcell’s Corner. It was coming pretty
fast. Irene Lilly was standing still when she was
struck, looking towards Alpha, or eastwardly
(p. 39). The automobile which struck the girl
was a closed car, having two windows on each side,
and dark blue in color, but the witness did not know
the. make. He said the front window on the left
was taped to look like a Christmas tree. The auto-
mobile did not stop after it struck the girl (p. 40).
He saw somebody look out of the back window of
the automobile, but it did not stop. There were
no other cars going up and down Main Street at
the time. The next day after the accident he said
he saw the same automobile in front of Duckworth’s
Drug Store. He was then with Mr. Stehlin, the
police officer, and Helen Lilly (p. 41). He de-
scribed the car which he saw in front of Duck-
worth’s Drug Store (p. 42). On cross examination
he said that the car which he saw standing in front
of Duckworth’s Drug Store had a New Jersey li-
cense, but he did not know what kind of license
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the car that struck the girl had. He saw the auto-
mobile that struck the child once before the acci-
dent (p. 43). It was then at Purcell’s store. He
did not see it after that until it had struck the girl.
He didn’t see it strike the Lilly girl. He did not
see the accident (p. 44). After it passed the place
of the accident it slowed down. It was then that
he noticed the tape. He didn’t notice the tape until
after the automobile had slowed down after striking
the girl. He looked through the back window of
the automobile and saw the tape on the front left
hand window. He could see through the people in
the car (p. 45). He talked to Mr. Lilly about the
accident twice after it had occurred (p. 46). The
automobile was nearly a block from Mill Street
when it started to slow down (p. 47).

William F. Lilly, a brother of the plaintiff, tes-
tified that he believed he was on Main Street at the
time the accident occurred, between Mill Street and
Easton. He was at Jefferson and Main Streets at
about 5:30, that is about five blocks from the place
of the accident, toward Easton (p. 48). He was
familiar with the defendant’s automobile and had
seen him driving it three or four times every day.
He said that he crossed in front of this automobile
at Main and Jefferson Streets a few minutes befere
5:30 on the day of the accident. He said he knew
the car by the tape on the window (p. 49). This
tape was on the left front window and resembled a
pyramid. The tape was not white. It was straw
color. He did not see who was driving the car but
it was a man and there was another man sitting in
the car. He didn’t know who they were. Since
the accident he had seen Mr. Duckworth in the car
at different times, passing up Main Street, and he

7

had seen it standing in front of the drug store
(p- 50). On cross examination he said that it was
around 5:30 in the afternoon when he saw the car,
that it was not light, it was not dark, just dusk. He
gave the day as the 9th of December, 1925. He
did not know whether the headlights on the auto-
mobile were lighted when he saw it. He does not
know whether lights were lighted on other automo-
biles that he saw at that time (p. 51). The only
way that the witness could distinguish the automo-
bile as that of the defendant was from the tape
which he saw on the window. The witness passed
from the north side of Main Street to the south side
in front of the automobile which he described. It
was one hundred feet up the street when he crossed
the street (p. 53). He looked at the machine after
he crossed the street when it was directly out in the
street from him. (He was then to the right of the
automobile.) He had seen Mr. Duckworth many
times before the accident and knew him well by
sight. He did not notice who was driving the auto-
mobile. There were two men in it (p. 54). He
heard of the accident at 7:00 o’clock on the day it
happened (p. 55).

The plaintiff testified that he took the license
number of an automobile pointed out to him by his
daughter. It was 1925 New Jersey license 223037.
The automobile was standing one-half block from
Mr. Duckworth’s drug store. The plaintiff called
upon Mr. Duckworth on December 28, 1925 in
company with his friend Mr. Sandt (p. 57). He
testified concerning a conversation with the defend-
ant in which he said the defendant “got all worked
up” when the plaintiff accused him of owning the
machine which killed his daughter (p. 58). The
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defendant asked him why his car was identified as
the car involved and the plaintiff told him it was
because his daughter had seen adhesive tape on the
left side window (p. 60). The defendant then
told the plaintiff that his machine was not away
from the front of his drug store from 11:30 in the
morning until 11:30 at night on the day of the ac-
cident. That there was no one working that day
but himself, and that there was only one key to the
machine which was in the defendant’s pocket. At
first he thought his daughter might have had the
machine and then he remembered that she was not
home from college. The plaintiff then said that
the defendant said, “Well, I don’t care, my car is
insured big, I don’t care” (p. 61). He said that
the defendant also said he had thought the garage
man might have taken his car to change the oil but
that he had been up there and found that the car
was not there on that day. The defendant then
drove the plaintiff and his friend down as far as
S———— Street and let them out. He did not
converse with the defendant after that (p. 62).
Thomas Edward Spencer testified that he reached
the scene of the accident above five minutes after
it occurred (p. 62). He was approaching the
place of the accident from the east and saw an
‘“unusual” car pass. He was attracted by the speed
of the car and something on the window on the left
hand side which looked like broken glass taped to-
gether. It looked something like a Christmas tree
(p. 63). The car was traveling about 35 miles an
hour. He could not swear that he had ever seen
the car before although he had seen a car with some-
thing on the window in front of Mr. Duckworth’s
drug store. The car he saw on the night of the ac-
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cident was a closed car and was of a dark color
(p. 64).

The plaintiff offered in evidence the defendant’s
interrogatories showing that during the month of
December, 1925, the defendant owned a Buick au-
tomobile bearing New Jersey automobile license
No. 223037.

William H. Stehlin, called by the plaintiff, tes-
tified that in December, 1925, he was a policeman
employed by the Town of Phillipsburg. He took
Helen Lilly and Wilbur Yerane up Main Street to
try and find the automobile in question (p. 67).
They started near the scene of the accident and
went up Main Street toward Easton and then back
down Main Street (p. 67). On the journey the
children pointed out “this car with the tape on it.”
It was a Buick coupe with a New Jersey license.
He got the number later but does not know what
it was. It was a broken window fixed up with ad-
hesive tape or paper. It was the left front window.
The strips were about twelve or fifteen inches at
the bottom running into nothing at the top, and in
a triangular shape. The police records had been
lost and could not be found (p. 69). The officer
had been sent by his chief out on Main Street to
locate a car that had a broken window in it (p. 70).

Owen George Sandt, Jr., sworn for the plaintiff,
testified that he went with Mr. Lilly at his request
to interview the defendant. He testified that Mr.
Lilly said to Mr. Duckworth, “Do you know who
I am,” and when the defendant said “No,” Lilly
said “I am the father of the little girl your machine
hit up on South Main Street.” He testified that
then the defendant became nervous and told them
to go outside and wait. The defendant asked why
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his machine was picked out and Lilly said, “Your
car is identified by the tape on the window.” The
defendant then said, “My car is not the only car
taped up.” Lilly then said ‘“That is the only car
I have ever seen taped up like that, shaped like a
Christmas tree” (p. 72). The witness said the de-
fendant, after saying he was the only one in the
drug store and could not leave, and that his
daughter was at college, and that he had been to
the garage to see if his car had been there on that
day, then said, “My car is fully insured, I don’t
care.”  This witness had known the plaintiff for
eight years, Lilly being his wife’s uncle.

Julius Vargo, testified for the plaintiff, but only
to the effect that he had picked up the injured child
and taken her to the hospital. He did not see the
accident nor the car which was involved (p. 76).

Albert M. Reading, an employee of the plaintift’s
counsel, testified that he had made several unsuc-
cessful efforts to locate the Phillipsburg police rec-
ords of the accident (p. 78).

The defendant in addition to his own testimony
offered the testimony of several other witnesses as
to his whereabouts and that of his car at the time
of the accident.

James A. McDevitt testified for the defendant
that he was walking along Main Street near the
place of the accident and while he did not see the
automobile strike the girl he did see an automobile
pass just before he heard a little girl “holler,” and
he immediately went across the street and saw the
girl lying under the parked automobile. The car
that passed was a roadster and bore Pennsyvlvania
license tags (p. 81). No other cars passed in that
direction after the car mentioned by the witness
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until he picked up the child (p. 85). The auto-
mobile was going at a high rate of speed (p. 87).
The witness thinks 35 or 40 miles an hour is a high
rate of speed (p. 88).

The defendant himself testified that he lived in
Phillipsburg for about fifty-five years and for forty
years had been in the drug business, from clerk to
proprietor. That on December 9, 1925, he owned
a Buick coupe automobile and that the glass in the
left hand front door was broken and had been bound
with brown paper tape until he could get the win-
dow fixed (p. 91). On December 9, 1925, between
5:00 and 6:00 in the afternoon his car was parked
in front of his store but on the opposite side of the
street and in front of Holden’s Barber Shop on
Main Street in Phillipsburg. He left it there be-
tween 12:00 and 12:30 on the day in question and
it was there until after 11:00 at night. It was
locked and the key was in his pocket. The key was
on the ring upon which he kept keys which he used
in his store several times a day. He was in the
store from the time he left his automobile across
the street until he got it that night (p. 92). In his
store he employed a porter, two men clerks and a
lady clerk. December 9, 1925, was Wednesday.
His head clerk was off all that day, and his pre-
scription man was off all afternoon and evening.
The lady clerk, Mrs. Lott, leaves the store at 5:00
o’clock until 6:00, although she did not leave that
evening until five or ten minutes after 5:00 and she
was back at 6:00 o’clock. His supper was brought
down to him by his wife (p. 93). He read of the
accident to the Lilly girl in the newspaper the day
after it happened. About a week after the accident
he was told of a report that it was his car that struck
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the child. He received a call from Mr. Lilly but
was not nervous when Mr. Lilly spoke to him about
the matter (p. 94). He did not see how anybody
could have his car because it was locked (p. 95).
His wife does not drive, although his daughter does
drive, but his daughter was then at college in Pough-
keepsie (p. 96). None of his employees drive the
car. His car had not been in the section where the
accident occurred since around Thanksgiving Day
when his daughter was home for a vacation and used
the car to visit some friends in that neighborhood
(pp. 97, 98). The only person who ever drove his
car aside from himself was his daughter, except
that the garage man where he gets his car oiled
sometimes drove it up to him from the garage
(p. 101). His daughter was in Poughkeepsie on
the day of the accident. He went to the garage to
verify his recollection that the car had not been
there on the day of the accident (p. 102). When
his car is oiled he usually takes it to the garage and
one of the men from the garage returns it to him
when it is finished (p. 103). When the defendant
first heard his name mentioned in connection with
the accident he thought back to determine where
his car had been at the time of the accident (p. 105).

Catherine Lott, sworn for the defendant, testified
that she was employed by the defendant and was
employed by him in the month of December, 1925
(p. 107). She said the only persons working in the
store in the afternoon on December 9, 1925 were
the defendant, the witness and Mr. Gishel, the
norter who cleaned up and swept the store. No
other clerk was working that afternoon. The de-
‘endant was the only one in the store that afternoon
who could put up prescriptions. The defendant
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was in the store that afternoon and was there when
the witness left at ten minutes after 5:00 (p. 108).
He was still in the store when she got back at 6:00
o’clock and was still there when she left at 9:00
o’clock in the evening. A week and a half or two
weeks after the accident Mr. Applegate, one of the
clerks, asked her if she was there on the day of the
accident and told her that Mr. Duckworth’s car had
been mentioned in connection with the accident
(p. 109).

The defendant’s wife testified that she recalled
during the month of December, 1925, taking her
husband’s supper down to him on Wednesdays be-
cause he was the only one there who could do pre-
scription work, and he could not leave. She would
leave home between ten minutes after five and half
past five and would get to the store somewhere
around half past five. She took her husband’s sup-
per to him on December 9, 1925 (p.o1LL). © She
got to the store about 5:30 and her husband was then
there. Two or three or four weeks after the acci-
dent she heard her husband’s name mentioned in
connection with it, and she then reflected back and
knew that on that afternoon she had taken her hus-
band’s supper to him (p. 112).

Jacob H. Gishel, the defendant’s porter, testified
that he was so employed by the defendant at the
time of the accident; that he worked in the store
that day from 8:00 in the morning until 6:00 at
night and was there continuously from 5:00 to 6:00.
Mr. Duckworth was also there during that time.
The only persons working in the store were Mr.
Duckworth, Mrs. Lott and the witness (p. 118).
The defendant’s automobile was there all afternoon
and the witness saw it between 5:00 and 6:00. He




14

did not read of the accident in the newspapers as
he does not read newspapers, and he did not know
of the accident until Mr. Applegate mentioned it
to him (p. 119). He saw the automobile across
the street every time he looked out of the window
and he looked at least five times (p. 122).

Howard Applegate testified for the defendant
that during the month of December, 1925, he
worked for the defendant and that he heard of the
accident the day after it occurred. = He did not
work on the day of the accident because it was Wed-
nesday. He very seldom worked on Wednesday.
It was his day off (p. 127). Mr. Hoyt, the other
clerk, also had Wednesday afternoons and evenings
off, and the defendant remained to put up prescrip-
tions. The witness, Mr. Hoyt and Mr. Duckworth
were the only ones who could put up prescriptions
(p. 128). The witness heard that someone was
trying to accuse the defendant of being responsible
for the accident about ten days after it occurred
(p. 129).

Aloysius J. Dwyer, sworn for the defendant, tes-
tified that he had known the defendant for a long
time, and that he was in the defendant’s store from
about half past two to about ten minutes of six on
the day of the accident (p. 130). He recalls the
day of the accident because Mr. Applegate later
spoke to him about Mr. Duckworth being con-
nected with the case. Mr. Duckworth was in the
store all the time the witness was there (p. 131).
He saw Mr. Duckworth’s car across the street in
front of the barber shop when the witness left the
store. The witness was not working at the time and
at the time of the trial he was not working, but was
under the care of a physician (p. 132). It was about
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a week after the accident when Mr. Applegate spoke
to him about Mr. Duckworth’s name being men-
tioned in connection with it (p. 133). The witness
frequently stops in the drug store to visit (p. 134).

Harry D. Holden, sworn for the defendant, tes-
tified that he lived in Phillipsburg for seven or
eight years and conducted a barber shop on Main
Street across the street from the defendant’s drug
store (p. 138). The defendant’s automobile was
parked in front of his barber shop when the wit-
ness came back from lunch at a quarter of one on
December 9, 1925. The defendant had spoken to
him about parking his (the witness’s) car in front
of the drug store and when the witness saw the de-
fendant’s car in front of his barber shop he said
“I said to myself, I swore a little bit, he don’t con-
sider my place a business place.”” The car was
there all afternoon (p. 139). The witness was
positive that it was there between 5:00 and 6:00
and until he left his shop at 8:00 o’clock. He had
an argument with someone who mentioned Mr.
Duckworth’s name in connection with the accident
because he knew Mr. Duckworth’s car was in front
of his shop when the accident occurred (p. 140).
He heard of the accident to the Lilly girl on the
day it occurred (p. 143). He knows that Mr.
Duckworth did not move the car while he (the wit-
ness) was in his shop on the day in question (p. 144).
He reiterated that Mr. Duckworth, the defendant,
did not take his car from in front of the barber shop
between 5:00 and 6:00 on December 9, 1925
(p. 145). He remembered seeing the defendant’s
wife take the defendant’s supper to him that after-
noon between a quarter after and half past five.
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When he left his shop at 8:00 o’clock the car was
still there (p. 146).

In rebuttal the plaintiff called Daniel J. Lilly,
another brother of the plaintiff, who said that he had
heard the witness McDevitt say to the prosecutor
of Warren County that he did not know, or was
not sure, whether or not the license plates on the
car that struck the girl were New Jersey plates or
Pennsylvania plates.

Walter E. Liefert was called by the plaintiff and
testified that he saw a blue Buick coupe with a taped
window on the left hand side near the Second Na-
tional Bank of Phillipsburg about noon on the day
in question.

At the conclusion of the testimony the defendant
moved for the direction of a verdict in his favor
upon the ground that it was not shown that it was
his automobile that struck the plaintiff’s intestate.
This motion was overruled and an exception al-

lowed (pp. 151, 152).

ARGUMENT

1. THE TRIAL COURT ERRED IN REFUS-
ING TO DIRECT A VERDICT IN FAVOR OF
THE DEFENDANT.

The plaintiff failed to present any evidence con-
necting the defendant’s automobile with the killing
of the plaintiff’'s intestate. The only persons
called as witnesses who were at the place of the
accident when it occurred were the two children,
Helen Lilly and Wilbur Yerane. They did not
actually see the accident, but they saw an automo-
bile pass at the time of the accident. They did not
nor did anyone else get the license number of this
automobile. Helen Lilly said that she saw the au-

i

tomobile twice, once when it was a block away and
then again when it was close to the place of the
accident. She saw something pasted on a window
of the automobile in the shape of a Christmas tree,
but she could not say which window it was. This
tape or whatever it was was the only thing unusual
about the car that she noticed. @~ The Yerane boy
did not notice anything unusual about the car until
it had passed the place of the accident when he
said that he could see, through the back window
of the car and two people in it, something taped on
the left front window in the shape of a Christmas
tree.  All of this is said to have been at 5:30 in
the afternoon on December 9, 1925, with no street
light at the place of the accident and no lights on
the automobile that passed. @ The only way that
the Yerane boy identified the defendant’s automo-
bile was by means of what he described as the
Christmas tree pasted on the window.

It is common knowledge that in the early part
of December the sun sets at about 4:30 and that
complete darkness has fallen before 5:30.

We realize of course that there is no use in dis-
cussing’ upon this appeal the very many matters
which affected the weight of the testimony offered
by the plaintiff, because if there was any evidence
that it was the defendant’s automobile that struck
the child a question for the jury was presented.
Briefly stated, the matter now under discussion may
be summed up in the question, Was the fact that
there was testimony that the automobile involved in
the accident had a left front window temporarily
repaired with paper tape in the manner in which
the window of the defendant’s automobile was re-
paired sufficient evidence to raise a jury question
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as to whether or not the defendant’s automobile was
the one involved in the accident?

It 1s respectfully submitted that while it might
be unusual to find in the same locality many auto-
mobiles having windows repaired with paper tape,
it 1s by no means impossible that another automo-
bile with a window so repaired passed along Main
Street that night. It is entirely probable, assum-
ing the truth of the testimony, that some other au-
tomobile with a window repaired with tape caused
this accident. Unless a jury would be entitled to
find that no other automobile with a window re-
paired in the manner in which the defendant’s
window was repaired could have passed over this
road about the time of this accident, there was no
testimony which required 'the submission of this
case to the jury.

When it appears in a case where the identity of
an automobile is involved, that nobody saw the de-
fendent or anyone connected with him in the auto-
mobile, which according to the testimony offered
by the plaintiff passed in the darkness or semi-dark-
ness without lights, and at a place where there was
no street light, without anyone taking the number
of the automobile, and without there being any tes-
timony as to its appearance except that some strips
of paper or some other substance were pasted upon
the left front window, and that strips of paper were
pasted upon the left front window of the defend-
ant’s automobile, we respectfully submit that there
is no evidence justifying the submission to the jury
of the question of whether or not it was the defend-
ant’s automobile which struck and killed the child
and then continued on its journey.

Another reason why the Court should have di-
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rected a verdict in favor of the defendant is that,
assuming that there was evidence from which the
jury could hold that it was the defendant’s car
which caused the accident, there was no evidence
that the defendant himself or anyone for whose
conduct he would be responsible was driving the
car. If someone unlocked the defendant’s auto-
mobile and drove it without his knowledge or con-
sent to the place of the accident surely the defend-
ant would not be responsible.  The testimony of
the defendant was that he had the key in his pocket.
This, of course, did not preclude the idea that some
other person might have picked the lock or had a
master key which would make it possible for them
to use the defendant’s automobile. = The uncon-
tradicted testimony of all those who knew about
the defendant’s whereabouts was that he was not
at the scene of the accident. Further than that the
evidence was that the only persons who ever drove
the defendant’s automobile aside from himself were
his daughter who was then, according to the uncon-
tradicted testimony, away at college, and the garage
man who oiled and greased his car, and who of
course would be an independent contractor. Upon
this state of facts it appeared beyond controversy
that if anyone did cause the accident with the de-
fendant’s automobile it was someone for whose con-
duct the defendant was not responsible.

This Court has frequently held that the presump-
tion arising from the ownership of an automobile
that the owner or his servant or agent is using it
at a given time may be rebutted, and if it is rebutted
by uncontradicted and uncontroverted testimony
the Court should direct a verdict for the defendant.
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Doran v. Thomsen, 76 N. J. L. 754.
Missell v. Hayes, 86 N. J. L. 348.
Tischler v. Steinholtz, 99 N. J. L. 149.

This Court has also held that in an action for
personal injury the plaintiff in order to recover
damages must show more than the possible respon-
sibility of the defendant for the injury. In the ab-
sence of direct evidence he must show the existence
of such circumstances as would justify the inference
that the injury was caused by the wrongful act of
the defendant, and exclude the idea that it was due
to a cause with which the defendant was uncon-
nected.

Suburban Electric Company v. Nugent, 58 N.
J. L. 1658. -

In the case just cited the question was not as to
the ownership of the alleged instrument of death
but as to the cause of death by that instrument. We
can see no reason, however, why the rule does not

apply with equal force to a case of the kind now
before the Court.

It is respectfully submitted that there was pre-
sented at the trial of this case no evidence justify-
ing the submission to the jury of the question of
the defendant’s liability, and that the Court there-
fore erred in not directing a verdict for the defend-

ant.

2. THE TRIAL COURT ERRED IN CHARG-
ING THE JURY THAT TESTIMONY THAT
THE DEFENDANT MADE CERTAIN STATE-
MENTS WITH REFERENCE TO INSURANCE
WAS ADMITTED “FOR THE PURPOSE OF
ALLOWING THE JURY TO ASSESS IT IN THE
SENSE OF ITS BEING AN ADMISSION OF RE-
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SPONSIBILITY IN CONNECTION WITH THE
QUESTION WITH WHICH WE ARE HERE
CONCERNED.” |

The testimony to which the Court referred in
this part of the charge was that of the plaintiff and
the witness Sandt. The plaintiff testified that some
time after the accident he called upon the defend-
ant and talked with him. He said that the defend-
ant became very nervous when the plaintiff said to
him “I am the father of the little girl that was
killed over on Main Street by your machine”
(p. 58). After further discussing the defendant’s
actions on this occasion the plaintiff testified as fol-
lows with reference to what the defendant said:
“For a few minutes he didn’t say much. Then he
put his head up again, and he said, ‘I am going to
tell you, my machine was not away from the front
of my drug store from 11:30 in the morning until
11:30 at night” He said, ‘“There was not a clerk
on the job, not even Mrs. Lott. There was not one
working that day but myself,’ and then he said,
“There’s only one key to the machine. That was
right here in my pocket, and I know nobody else
could move the machine.” I didn’t say anything.
I stayed there and left him go a little ‘My daughter
might have had the machine down that way.’ He
said that, then he stopped a few minutes, and he
said, ‘No, she was not home from college.” Then
he said, ‘Well, I don’t care, my car is insured big,’
he said, ‘I don’t care’” (p. 61).

Sandt, who was with the plaintiff when he visited
‘he defendant, said, that the defendant got red and
nervous when the plaintiff accused him of being
the owner of the machine that had killed the plain-
tiff’s daughter (p. 72). This witness testified as




follows as to what the defendant said: “We sat in
the car and he told us, ‘My car was not away from
the drug store,” he said, ‘from 11:30 A. M. to 11:30
at night. I was the only one there, I could not
leave,” and he says, ‘Maybe his daughter had the
car,” he says; afterwards, he turned round, ‘She was
not home, she was to college; and he said to us,
‘Maybe the garage man went and got it; he takes
it every so often for oil and grease and to look it
over.” He went up to the garage and he found out
the car was not there that day. He said, after he
sat there awhile, all nervous and fussing around, he
said, ‘Well, did anyone see this car?’ We said, a
fellow who knows his car. He said, ‘He must have
been going pretty fast,’ then, ‘My car is fully in-
sured “E'don’ticarel” (p- 73).

Referring to the statements of these two witnesses
that the defendant had said he did not ‘“‘care” as he

was insured, notwithstanding the fact that the tes-
timony of one of them on this point had already

been ruled out (p. 61), the trial Judge said (p. 153):

“Ladies and gentlemen of the jury: I desire to make
one or two preliminary observations to you regarding
consideration of this case, when you come to deliberate
upon it, the first of which is that you will recall during
the progress of the trial, at least in two instances, there
was a repetition of a conversation alleged to have taken
place between the plaintiff, Mr. Lilly, and the defend-
ant, Mr. Duckworth, at the latter’s home, or, subse-
quently, in his automobile; in which Lilly alleges that
Mr. Duckworth referred to a certain amount of indif-
ference, because of his carrying insurance on his auto-
mobile. That testimony was allowed to stand only be-
cause, in the opinion of the Court, it was entitled to go
in with the other testimony in the case, for the purpose
of allowing the jury to assess it in the sense of its being
an admission of responsibility in connection with the
question with which we are here concerned.”
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The Court then told the jury that the fact that the
defendant was insured was immaterial (p. 153).

The Court assumed that the testimony as to the
defendant’s statement that he was insured had two
meanings, or could be taken in two senses. In one
sense 1t showed that the defendant was insured. In
the other sense it was, according to the Court, an
admission of responsibility. The jury was plainly
told that this testimony, in the sense that it showed
that the defendant was insured, was to be disre-
garded, but “in the sense of its being an admission
of responsibility in connection with the question
with which we are here concerned” it was to be
dealt with and assessed.

Whether the Court’s instruction in this regard is
construed (1) as a direction that what the defend-
ant 1s alleged to have said amounted to an admission
of responsibility, or (2) as a direction that the jury
Fould so treat it if they found it had that effect, the
Instruction was erroneous.

The defendant’s alleged statement that he did
“not care” because he was insured came at the con-
clusion of a somewhat detailed denial of responsi-
bility in which he voluntarily stated that he had
been in his store at the time of the accident and that
his car was parked and locked. Undoubtedly he
said he was insured to lend support to what he had
already said and to show that fear of a damage suit
was not leading him to conceal the truth.

Construed most broadly the defendant’s alleged
statement could not mean more than that he did not
care whether the plaintiff sued him and got a judg-
ment against him or not, because he was insured.
But indifference as to the outcome of a suit is not
an admission of liability. Since the statement at-
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tributed to the defendant could not under any cir-
cumstances (and certainly not when part of a con-
versation in which responsibility was flatly denied)
be construed to be an admission of liability, it did
not furnish any evidence of such an admission.
The Court, therefore, erred in its charge in this
respect and the judgment should be reversed.

3. THE TRIAL COURT ERRED IN CHARG-
ING THE JURY THAT THE DEFENDANT WAS
LIABLE IF HIS AUTOMOBILE CAUSED THE
ACCIDENT AND WAS DRIVEN BY SOME
SERVANT OF HIS OR SOME MEMBER OF
HIS FAMILY.

The Court several times in its charge stated that
in deciding upon the defendant’s liability they must
determine whether or not the defendant or an em-
ployee of the defendant or a member of the defend-
ant’s family was driving the automobile which
caused the accident (pp. 159, 160, 161, 164). The
following is typical of what the jury was told on this

subject:

“You will bear in mind your first inquiry will be, was
this child killed by an automobile due to the negligence
of some person driving it, and in the second place, was
that person this defendant, one of his employees, or a
member of his family? As you resolve this question,
either for or against him, then you would take up, and
only then, the question of damages, because if you decide
those questions in favor of the defendant, that’s the end
of the case. If you decide them against him, then you
would pass to the question of damages, and solve the
problems presented to you in accordance with the law
given you.” (p. 164).

Exception was taken to the Court’s charge in
this particular (p. 165).

The testimony of the defendant was that at the
time of the accident out of which this case arises,
his automobile was parked and locked and the key
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was in his pocket. He further testified that his
wife did not drive an automobile and his daughter,
who sometimes drove, was at the time of the acci-
dent in Poughkeepsie, attending college. None of
his employees ever drove his automobile (pp. 96,
97).

Under the Court’s charge the jury could have
found that the defendant was not driving his auto-
mobile, but some servant of his or some member of
his family was driving it. To find this the jury
would have been obliged to find that the defendant
was either mistaken or was not telling the truth
when he said that his automobile was locked and
he had the key in his pocket. If the defendant’s
automobile was being driven by an employee or a
member of the defendant’s family, the defendant
would not be liable, of course, if the car had been
taken without his permission, or if it had been
loaned to the person driving it for his or her own
purposes. Nevertheless the jury was simply told
that the defendant was liable if his car was driven
by his employee or a member of his family, and
that driver was negligent.

This is certainly not the law. The presumption
arising from ownership of an automobile involved
in an accident, as we understand it, merely goes so
far as to make out a prima facie case against the
owner and does not amount to absolute proof of re-
sponsibility for the driver’s negligence.

The defendant, in effect, denied that he had au-
thorized anyone to use his car on the day of the ac-
cident. He said his car was parked near his store
and locked. In view of such testimony on the part
of the defendant, if the jury held that his car was
not parked and locked, as he said, but was driven
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by an employee or member of his family, it was
possible for them to find that it was driven with-
out the defendant’s knowledge or consent.  His
testimony certainly amounted to a denial of his hav-
ing authorized the use of his car at the time of the
accident.

The Court erred in taking from the jury the
question of the defendant’s responsibility for the
negligence of the driver of his car, if the jury held,
as it could have held under the charge, that the de-
fendant himself was not driving it.

Furthermore, we think it was erroneous for the
Court to permit the jury to find that an employee
of the defendant or a member of his family was
driving his car at the time of this accident. In the
light of the defendant’s uncontradicted testimony
that his daughter, the only member of his family
who ever drove his car, was away at college (a
statement easily disproved if untrue), and that none
of his employees ever drove his car (another state-
ment readily susceptible of verification) the jury
should have been required to find either that the
defendant’s car was not involved in the accident or
that it was driven by him, if the case was to be sub-
mitted to a jury at all.

It is respectfully submitted that for one or more
of the reasons argued above the judgment entered
in this case should be reversed.
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STATEMENT OF FACTS.

This is an appeal from the judgment of the Warren
County Circuit Court entered on a verdict in the sum
of $3,000, against the defendant, and in favor of the
plaintiff, for damages for the death of his minor child,
Irene M. Lilly, as a result of being struck by the de-
fendant’s automobile.

The accident occurred on December D0 11925 % at
Phillipsburg, Warren County, on one of the principal
streets of Phillipsburg, known as South Main Street,
which leads through the heart of Phillipsburg, to
Easton and Alpha, and other points. The accident
took place at the point where another street, called
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Mill Street, joins South Main Street on the south side.

The plaintiff's daughter, Irene M. Lilly, was a young
child, seven years of age, at the time of her death.
At the time of the accident, she, in company with her
sister, Helen Lilly, and a boy, Wilbur Yerane, in-
tended to cross from the south to the north side of
South Main Street, at Mill Street. There was a car
parked on the south side of South Main Street, just
east of the junction of Mill Street and South Main
Street, and this car was in or near the gutter of South
Main Street. The three children started across be-
hind this car, and they walked behind this car, or on
the westerly side of it, and stopped. lIrene, the girl
who was killed, was ahead, and as she stood there
she looked to the left, and at that time the defend-
ant’s car was up at Purcell’s corner, about two hun-
dred feet way, in a westerly direction, or in the direc-
tion of Faston and it was going east and going fast.
There was nothing in between the oncoming car and

the girl as she stood there to interfere with the driver
of the car seeing her.

The girl then continued to stand still where she was,
and after she had finished looking to the left, which
would be in a westerly directly, she then turned her
head and looked to the right, which would be easterly,

to see if anything was coming from that direction,

and in order to ascertain this, she extended her head
out beyond the rear of the standing automobile, and
as she was standing there, looking to the right, the
defendant’s car, which was going fast struck her from
the left and knocked her into the street. There were
no other cars going in either direction on South Main
Street or Mill Street at the time of the accident (p-
A0 TIBsE22Y)

The car that struck her slowed up somewhat, after
she had been hit, and both of the two men in the car
looked back and apparently saw the child lying in the
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street, for there was nothing to prevent their seeing
her, and then they went on without stopping. Up
to the time that the girl was struck, there was no horn
f?unded by the defendant’s automobile, and it had no
'li.ghts on it, although it was dusk. The girl was ser-
iously injured and was picked up by some one else
and was taken to the hospital and died there on De-
cember 19, 1925, as a result of these injuries.

The car that struck the girl was a blue coupe, and
had a broken window in the left hand door, the pieces
of which were held together by adhesive tape of some
kind, placed on the window, in a triangular shape, so
as to form the shape of a Christmas tree. The car
was identified the next day by the girl's sister, Helen
Lilly, and by the boy who was along, Wilbur Yerane
both of whom witnessed the accident, and there Wa;
other testimony produced by the plaintiff to the ef-
fect that this car was seen in the vicinity of the acci-
den.t going in this direction, both before and after the
accident, which strongly corroborated the story of the
boy and girl. The car that was so identified by
Helen Lilly and Wilbur Yerane, was admitted to be
th“e defendant’s car by the answer to an interrogatory.
M-orfeover, the defendant made certain damaging ad-
missions in an interview had with him by ‘the plaintiff
after the accident.

The sole defense in the case was that it was not the
defendant’s car that caused the accident.

POINT No. 1.

THE COURT WAS CORRECT IN DENYING THE
MOTION FOR THE DIRECTION OF A VERDICT.

; Fl;lhe first point urged by the defendant in his brief
IS the court erroneously denied the defendant’s
motion for a non-suit, and counsel for defendant in
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his brief, sets forth two reasons as to why this was
error, in his opinion. The first reason is, that there
was no evidence to go to the jury that it was the de-
fendant’s car which caused the accident; and second,
that there was no evidence that the “defendant him-
self or anyone for whose conduct he would be re-
sponsible, was driving the car.” We propose to take
up the first reason under the title of “A,” and the

LX)

second one under that of “'B.
A.

As we have already intimated, that was abundance
of evidence to go to the jury on the first point that it
was the defendant’s car that was involved in this acci-
dent.

We shall first deal with the testimony of the plain-
tiff's witnesses on this point. The witness, Helen
Lilly testified that the car that hit her sister was a
dark blue closed car, a coupe, with two windows in
each side (page 25, ll. 7-13 and page 33, 1. 5-6);
that one of the windows of the car was taped in a
trianglar shape so that it looked like a Christmas tree,
(page 23, 1. 17-31.)

She also said that the next morning after the acci-
dent, a police officer of Phillipsburg by the name of
Stehlin, came and got her and Wilbur Yerane and in-
structed them to pick out the car, if they saw it, that
caused the accident. Accordingly, she identified a
car that was standing in the street opposite defendant’s
drug store as the very car that had struck her sister the
evening before, and she says that when she then saw
-t that it was the left hand front window that was
taped, (page 31, 1L 28-31.) We set forth her testl-
mony on this important point for the purpose of show-
ing how strong and unequivocal it was to the effect
that it was that very car that struck her sister. (page
23. 1. 34 to page 25, 1. 6.)

Q. Did you see that car again after the ac-
cident?
Yes, sir.
Where?
In front of Duckworth’'s store?
Did it have tape on the window?
Yes, sir.

The same appearance as the car you saw

in the accident?

A. Yes, sir.

Q. How soon after the accident was it that
you saw the car in front of Duckworth’s?
: A. I think it was the next day that Mr. Steh-
lin, the cop, came down in his motorcycle, and
took me to try and find it.

Q. Wilbur was with you at the time?

A. Yes, He took us up around the block and
he said we were to pick out the machine.
By Mr. Gildea: [ object to that.
By the Court:

Q. Ais a result of what was said, you looked
for the car?

A. Yes.

Q. You saw this car in front of Duckworth’s
drug store?

A. Not in front of the drug store, across the
street from the drug store.

Q. The car that had the same tape on it as
you had seen the night before, put on in the
same way as the one in the accident?

A. Yes.

By Mr. Gebhardt:

Q. Will you please tell me whether the car
you then saw when you were with Mr. Stehlin in
front of this drug store of Mr. Duckworth’s, was
or was not the same car that hit your sister?

A. It was the car.
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Q. It was, you say?
A. Yes.”

She pointed out this same car to her father later
(page 25, 1I. 17-22) and he took down the number,
which was 223037, New Jersey, 1925, (page 56, Il
23-36). The defendant admitted in answer to the
second interrogatory served upon him that this car
belonged to him (p. 65, 1l. 20-32).

Wilbur Yerane, the next witness produced by the
plaintiff stated that the car that hit the girl was a
closed car with two windows on each side and
““darkish” blue in color; that the window of the left
front door was taped like a Christmas tree, (page 40,
II. 11-32). He also testified that he saw the same
car the next day in front of Duckworth's drug store
when the police officer took him up there. We quote
from his testimony at page 41, 1. 22 to page 43 1. 10.

“Q. Did you at any time after the accident
see this same car?
Where did you see it?
Up in front of Duckworth’s drug store.
How long after the accident was that?
Next day.
Who were you with at the time?
Mr. Stehlin.
The cop?
Yes, sir.
Who else was along?
Helen Lilly.
What did you do on that occasion, that

Q.
A.
Q.
A.
@
A.
@
A.
Q.
A.
Q.

day?

By Mr. Gildea: Objected to as irrelevant and
immaterial.

By the Court: He may answer.

By Mr. Gildea: I ask for an exception.

A. He asked us to point out the machine and
we did it.
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By Mr. Gildea: I move that be stricken out as
not responsive.
By the Court: Strike it out.

By the Court:
You saw a car there?
Yes.
Where was it standing?
In front of Duckworth’s drug store.
Which side of the street?
Right hand, towards Alpha.
Same side as the drug store?
Yes.
What kind of a car did you see there?
A closed car, and the window was taped.
Which window was taped?
Left door, the window in the door.
What kind of tape was it?
I could not tell you what kind of tape.
How was it taped?
Taped up like a Christmas tree.
Did it resemble the same tape that you
seen on the car that struck the girl?
Yes, sir.

ha

The same window, the same side?
Yes, sir.
The same form of tape?

POPOPTOPLOPOPOPOPOPLOPLOPL0

Yes, sir.
By Mr. Gebhardt:

Q. What color was the car you saw standing
there? i

A. Dark blue.”

William Lilly, a brother of the plaintiff, testified
that he was familiar with the Duckworth car and saw
it on the very day of the accident within a few min-
utes of 5:30 P. M. on South Main Street, Phillips-
burg, about five blocks away from the scene of the
accident in a westerly direction, and going toward
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the scene of the accident. We quote from his testi-

mony, (page 49, 1. 2, to page 50, 1. 35.)

Q. Prior to the time of this accident happen-
ing, were you familiar with Mr. Duckworth’s car.

A. Yes, sir.

Q. How were you familiar with it?

A. I have seen Mr. Duckworth driving it.

Q. How many times have you seen him
driving it before the accident?

A. Some days three or four times, most every
day, some days I would not see him.

Q. Do you recall having seen him driving it
a short time before the accident?

A. Yes.

Q. Will you describe to me the nature of this
car he drove, make, and color and so forth?

A. Buick coupe, blue body, dark trim around
the windows.

Q. How many windows in it on each side?

A. Two windows on each side.

Q. Please tell me whether or not you saw this
car the day this accident happened.

A. Yes.

Q. And when did you see it?

A. I seen it around a few minutes of 5:30
when I crossed the street in front of it at Main and
Jefferson Street.

Q. Was that beyond the intersection of Mill
Street and South Main Street towards Easton, or
where ?

A. Towards Easton.

Q. Did you notice anything unusual about
the car at that time? :

A. No, only that it was his car. [ knew the
car by the window. He had tape on it.

Q. Which side was that tape on?

A. Left side.

9

Q. On which window?

A. On the window of the door on the left
side.

Q. What was the general shape that this tape
took?

A. On the order of a pyramid, came up to a
point.

Q. What color was the tape?

A. It was not really a white. It didn’t look
white, a sort of straw color.

Q. What direction was the car going?

A. Towards Alpha.

By the Court:

Q. Did you see who was driving it?

A. No, sir, I could not see who was driving
it, but it was a man driving it.

Q. A man driving it. How many people
were in it? ' '

A. There was another man sitting in the car.

Q. You noticed there were two persons?

A. Yes, I didn’t take notice to look to see
who was driving any more than I merely looked
at the car as I crossed over the street there.

By Mr. Gebhardt:
Q. Did you see this car any time after the
accident ?
A. Yes.
Q. Where did you see it then?
A. I seen Mr. Duckworth in it different times
?assing up Main Street, and I have seen it stand-
ing in front of his store, and across the street.
Phillip Lilly testified that on the third day after the
accident, his daughter again pointed out the same car
and he took therefrom the license number, as we have
already stated, (page 56, 1l. 23-36).

Thomas E. Spencer said that he worked at a plant
toward Alpha, or east of the accident, and that he
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quit work a few minutes before 5:30, and walked in
a westerly direction toward the scene of the accident,
apparently on South Main Street, but before he got
to the point of the accident a car passed him, and his
attention was attracted to the car because of the speed
it was travelling, and by the fact that the window of
the left hand front door was taped in the shape of a
Christmas tree; that the car was going around thirty-
five miles an hour, if not more, and was a closed car
of dark color. He had seen the same car before this
standing in front of the defendant’s drug store. Whe

he arrived at the scene of the accident, the girl had
been taken to the hospital, (page 62, 1. 20, to page
64, 1. 23.)

William H. Stehlin, who was the Phillipsburg p-
lice officer, stated that he had orders from the Chief
of Police to go down and get the two children, Helen
Lilly and Wilbur Yerane, for the purpose of endeav-
oring to locate the car that struck the girl. He took
them up South Main Street from their home, a dis-
tance of eight or nine blocks, and they pointed out the
car that was involved in the accident, which, as we
have already stated, was Duckworth’s car. He said
this car was a Buick coupe, dark color, with the left
window taped in a triangular shape. He took down
the number but had turned it in to the police head-
quarters, and could not give it. He was no longer
on the police force.

It is extremely important to note that this was an
official investigation conducted by the authorities of
Phillipsburg, undoubtedly because of the wantonness
involved in the accident evidenced by the failure of
the automobile to stop, and that the police officer did
not tell the children anything except that they should
point out the car which struck the girl. He said that
in driving up and down South Main Street with the
children, he passed lots of cars (in all probability
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scores of them), and that this was the only car they
pointed out, and that they picked out this car without
any suggestion of any kind from him. Certainly a
more positive identification of the car would hardly
be required in a homicide case, let alone a civil case.
Mr. Stehlin’s testimony appears on pages 66 to 71.

Albert M. Reading, a clerk in the office of counsel
for the plaintiff, testified that he endeavored to locate
the police blotter containing the report of this acci-
dent at the City Hall at Phillipsburg, but the author-
ities at the City Hall had been unable to do so, (page
71l 2= 20y

In addition to these witnesses as to the identifica-
tion of the car itself, the plaintiff produced evidence of
an interview between the plaintif and defendant
shortly after the girl’s death, in which both by his ac-
tions and words, the defendant clearly showed indica-
tions of guilt.

The plaintiff testified with respect to this interview,
(page 58, 1. 10 to page 62, 1. 14) and said that after
he had informed Duckworth that he was the ‘“‘father
of the little girl that was killed over on Main Street
by your machine,” Duckworth got ‘“‘all worked up,”
(page 58, 1I. 13-16), and was shaking and trembling
and was red in the face, (page 59, ll. 2-32).

He then suggested to the plaintiff and the man,
Owen G. Sandt, who was with Lilly, that they go out
in his machine, that he would be out in a few minutes,
(page 60, 1. 1-2). What occurred in the rest of the
interview is graphically described by Lilly in the fol-
lowing testimony, (page 60, 1l. 3-23).

“Q. You didn’t go in the house?

A. He said he would not let us in because his
wife was awful nervous and awful broken up, and
he would not let us in.

Q. What did you then do when he told you

to go out in the car?




12

A. We turned round and went out and stood
on the corner. When he came out of the house
he went right across the street and said to get in
his machine. We walked around the other side
of the car and got in the back seat.

Q. All of you got in the car?

A. The three of us got in the machine. He
sat there running his hand around the steering
wheel. He said he didn’t know how they could
get his machine mixed up with it. Then he asked
how they identified the machine. I told him
my daughter for one seen the adhesive tape on
the left side window. Then he dropped his
head.”

Again at page 60, 1. 31 to page 61,1 14.

“Q. After he dropped his head, what hap-
pened?

A. For a few minutes he didn't say much.
Then he put his head up again, and he said I
am going to tell you my machine was not away
from the front of my drug store from 11:30 in
the morning until 11:30 at night.” He said there
was not a clerk on the job, not even Mrs. Lott.
“There was no one working that day but myself,’
and then he said, ‘there’s only one key to the ma-
chine. That was right here in my pocket, and
I know nobody else could move the machine.” |
didn’t say anything. I stayed there and left him
oo a little. ‘My daughter might have had the
machine down that way.” He said that, then he
stopped a few minutes, and he said, ‘No, she was
not home from college.” Then he said, ‘Well,
I don’t care, my car is insured big,’ he said, ‘I
don’t care.” ”’

Again at page 61, 1. 31 to page 62 il oslly
“Q. Go on, what else, if anything, did he

say?
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A. He sat there, and he didn’t say anything
for a while. He kept looking at me.

Q. What else happened?

A. Then he turned the machine and went on
out Washington Street.

Q. You got out of the machine?

A. No, we stayed right in the machine. He
turned round to go out Washington Street and
he said maybe the garage man came down and
took his car to change the oil in it.

Q. Whose car?

A. Duckworth’s. He said I was up there
and found out from the records that my car was
not up there. He took us down as far as S
Street. There he left us out. He went up
South Main and we went down South Main.”

It is highly important to note that Duckworth did
M?t deny having this conversation and did not deny
his statements therein as Lilly testified to them.
Futhermore, he swore that Mrs. Lott was in the store
;ﬂzat afternoon and evening except between about 5
P. M. and 6 P. M. (p. 93, 1. 20-29) and she corrob-
orated this (p. 107-9), thus contradicting himself.

The plaintiff's testimony on this point was corro-

berated by that of Owen G. Sandt, who accompanied

}]uomés We quote from his testimony at page 72, Il

“Q. What happened when you got there?

A. Mr. Lilly rapped on the door, and Mr.
DuckWOrth’s daughter, or who she was, a little
girl came, and we asked her if Mr. Duckworth
was in, and she said yes. She called him, and he
came out and stood there. Mr. Lilly asked, ‘Do
you know who [ am?’ He said, ‘No.” He said,
l. am the father of the little girl your machine
hit up in South Main Street,” and when Mr. Lilly
told him that, he got red in the face, and kind of
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nervous. He said, ‘Go outside and I will come
out. | don’t want you to come in the house.
My wife’s nervous and all upset.” We walked
out to the curb and stood out there, and he come
out and called us over to the machine. We went
over and sat in the machine. He asked why we
picked out his car. M. Lilly said, “Your car was
identified by the tape on the window.” He said,
‘My car's not the only car taped up.” Mr. Lilly
said, ‘That's the only car I ever seen taped up
like that, shaped like a Christmas tree.” We sat
in there and he was running his hands round
the shifting lever and the steering wheel, all nerv-
ous, all worked up like, looked to me like—

By Mr. Gildea: That's objected to, as a con-
clusion.

By the Court: Strike out the conclusion, that
latter part.”

Algain at page 73, 1. 12-29.

“Witness: We sat in the car and he told us,
‘My car was not away from the drug store,’ he
said, from 11:30 A. M. until 11:30 at night.
I was the only one there, I could not leave,’ and
he says, maybe his daughter had the car, he says
there, and he says afterwards, he turned round,
she was not home, she was to college; and he
said to us, maybe the garage man went and got
it; he takes it every so often for oil and grease
and to look it over. He went up to the garage
and he found out the car was not there that day.
He said, after he sat there a while, all nervous
and fussing around, he said, ‘Well, did anyone
see this car?” We said, ‘Yes, a fellow who knows
this car.’ He said, ‘He must have been going
pretty fast then. My car is fully insured. [
don’t care,’” he said. ,

It will thus be observed that the plaintiff produced
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two witnesses who saw the accident, and who, the
very next day, identified the Duckworth car as the
one which struck the girl, and also the policeman who
corroborated the facts of the identification; one wit-
ness who saw the Duckworth car and identified it as
that very car five blocks away from the scene of the
accident at about the time of the accident, and going
in the direction of the accident; and another witness
who saw a car of the same description which he had
frequently seen in front of Duckworth’s store fleeing
from the scene of the accident, at high speed, shortly
afler it occurred; and finally two witnesses who had
an interview with Duckworth, which afforded strong
ground for the conclusion that it was Duckworth’s car
that was responsible for the accident. Such was the
strength of the plaintiff’s car, and we submit that it
amounts to the most positive and convincing evidence
that the Duckworth car was the one which struck this
girl,

The rule is so well settled that it does not seem
necessary to restate it, that on an appeal where there
is any evidence to go to the jury to support the plain-
tiff's case, the case must be submitted to the jury, and
the action of the trial judge will not be reversed on
appeal. This is not a Rule to Show Cause, so, of
course, the weight of the evidence cannot be consid-
ered, although we submit that even on a Rule the ver-
dict should not be set aside.

This rule was laid down in very terse fashion in the
case of Traction Co. vs. Scott, 58 N. J. L. 682, at
page 682, as follows at page 686.

“Whether the facts are disputed or undisputed,

if different minds might honestly draw different

conclusions from them, the case should properly

be left to the jury, and that, in order to with-
draw such a case from the jury, the facts should
not only be undisputed, but the inferences, in re-
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spect of the defendant’s failure of duty, which
arise from these facts, should be indisputable.”

The rule is stated somewhat more in detail in the
case of Newark Passenger Railway Co. vs. Block, 55

N JPES 605, at page 607.

“When, in such cases, the trial judge is re-
quested to nonsuit, or to direct a verdict, his duty
is, as was well expressed by Lord Chancellor
Cairnes, in Metropolitan Railway Co. v. Jack-
son, L. R., 3 App. Cas. 193, to say whether any
facts have been established by evidence from
which negligence may be reasonably inferred.
If none, there is no case to go to a jury; but if

from facts established negligence may reasonably

and legitimately be inferred, it is for the jury to
say whether from those facts negligence ought to
be inferred.

In performing this function the trial judge must
take care not to trench on the peculiar province
of the jury to determine questions of fact, and
must bear in mind that the question is not
whether he would infer negligence from the es-
tablished facts, but whether negligence can be
reasonably and legitimately inferred therefrom
by the jury.

It follows that if the real facts have not been
established by the evidence, but remain in sub-
stantial dispute, the trial judge must submit them,
and the inferences to be drawn from those which
the jury find established, to the determination of
the jury.”

See also:

Ferguson 'val C.ERERINCor 7 N ulE 647

Smith vs. Erie R. R. Co. 67 N. J. L. 637.
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Benson vs. Brady, 5 Misc. 13. One of the main ques-
tions in dispute there was as to whether it was the
defendant’s car that was involved in the accident.
The defendant admitted in his answer that he wr
the owner of the car bearing license number 275710.
He did not take the stand in his own defense, evident-
ly believing that the plaintiff's evidence was not strong
enough to go to the jury, but both the trial judge and
the Supreme Court disagreed with him on this point.
The testimony of the plaintiff's witnesses is well
summed up from the following excerpt, at page 15.
“Christy, a witness for the plaintiff, testified
that he caught sight of the first three numbers of
the car that hit the plaintiff and that these num-
bers were 275. Kondrup, -a trooper, called at
the defendant’s residence the day following the
accident and asked him if he had been out the
night before with his car, and he replied that he
had not taken his car out. Thereupon, the wit-
ness requested the defendant if he would permit
him, the witness, to look at his, the defendant’s,
car, and having received his assent, they both
went out to look at the car and upon viewing it
the defendant said, ‘1 will say somebody has
been out with the car,” but that he did not know
who it could have been. The witness further
testified that the car looked as if it had been run
several miles on a flat tire; that upon calling de-
fendant's attention to a break on the right rear
mudguard, the defendant at first said that it was
an old mark and finally admitted it was a fresh
mark. There was also the circumstance that the
fresh mark was on that side of the defendant's
car where it would naturally be as a result of the

Adams vs. Camden, etc. R. R. Co.6G N. J. L. 424.

impact with the plaintiff's car in passing it.”

The Supreme Court held that the trial judge proper-
ly denied both the motion for a nonsuit and the mo-

A recent case that is practically on all fours with
the case at bar and clearly dispositive of it, is that of
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tion for the direction of a verdict, because the fore-
going facts were sufficient to go to the jury on the
identity of the car.

Uron a mere glance at this Benson case, it becomes
at once apparent that the testimony in the case at bar
was many times stronger, for in the case at bar there
were two witnesses who saw the accident, and who
positively identified the defendant’s car as being re-
sponsible, beside the other two who saw it in that
vicinity at that time, and in addition the damaging
admissions of the defendant himself. Certainly if
the Benson case was a jury question, the instant case
was infinitely more so.

Counsel for defendant in his brief assume that the
burden rests upon the defendant to show that there
was no cther automobile of this same description that
might possibly have passed the point of this accident
at this time, but such is not the law, as is clearly in-
dicated by the decisions referred to above, and coun-
sel fails to cite any authority in support of his unusual
contention on this point. Moreover, counsel over-
locks the fact that the Duckworth car was positively
identified by these three witnesses as the car in ques-
tion, which affords ample evidence to go to the jury;
beyond any possibility of question.

It is respectfully submitted that there was an
abundance of evidence to go to the jury on the ques-
tion of the identity of the car.

B.

The second reason urged by the defendant for the
direction of a verdict, was that there was no evidence
to go to the jury that the defendant or any one for
whose conduct he would be responsible, was driving
the car at the time of the accident. This point is
likewise without merit.

In this first place, so far as this aspect of the case
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is concerned, counsel asked for the direction of a ver-
dict on the ground ‘“‘that there is no proof that the
defendant was driving the automobile that struck this
child,” (page 150, 1. 34-5). It will be observed
that he did not include the other reason that he now
seeks to argue, that there was no evidence that ‘‘any-
one for whose conduct the defendant would be re-
sponsible was driving the car.” (Quotation from de-
fendant’s brief). Consequently, he is now limited
to the reason that he advanced to the trial court for
a direction on this point. See Neff v. Hannan 85 N.

J. L. 381. Moreover, we desire to point out that this

reason for the direction of a verdict in any event, is
not broad enough to warrant the court in directing a
verdict because of the fact that even if there was no
evidence that the defendant was operating the car, in
order for the court to take this case from the jury,
the reason would have to be advanced that there was
likewise no evidence produced that his servant or
agent was operating the car.

In the second place, the rule of law has been defi-
nitely cettled in this state by a long line of cases, that
where there is proof that the defendant’s car was in-
volved in the accident, then the presumption arises

that the car was at that time being operated either by

the defendant or by his servant or agent, acting with-
in the scope of his employment.

This rule is clearly laid down by this court in the
case of Tischler vs. Steinholtz, 99 N. J. L. 149, at
page 152.

“The evidence showed that the car was owned
by the defendant Morris Steinholtz. Such proof
of defendant’s ownership of an automobile driv-
en on a public highway raises a presumption of
fact that such automobile was in the possession
of the defendant, if not personally, then through
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his servant, the driver, and that such driver was
acting within the scope of his employment.”
See also:
Missell vs. Hayes, 86 N. J. L. 348.
Dennery vs. Great A. & P. Tea Co.,
8 28Nua]L eless 17,

The case at bar is a somewhat unusual case, for the
sole defense in the case was that the defendant’s car
was not the one responsible for the accident, but that
on the contrary, the defendant’s car was parked in
front of his store from 12 or 12:30 noon, on the day
of the accident, to 11 P. M. that evening, and that
there was only one key for the car which was in de-
fendant’s pocket, and he was in his store continuously
between the same hours.

This was not one of the cases, therefore, of which
there are many in the books, where the defendant ad-
mitted that the car responsible for the accident was
his car, but averred that it was being operated by
some one who was not his authorized servant or agent,

and where the defendant introduced evidence show-
| ing the circumstances under which the person was
driving the car to prove that he was not doing so as
his servant or agent. On the contrary, Duckworth’s
whole defense and his only defense, was that it was
not his car.

This being so, the sole question for the jury to con-
sider with reference to the connection of the defend-
ant’s car with the accident, was as to whether or not
it was, in fact, his car that struck the girl. If not, that
ended the case. On the other hand, if the jury came
to the conclusion that it was the defendant’s car, then
that would wipe out his entire defense that his car was
in front of his store from noon until 11:00 P. M.
that the only key was in his pocket, and that he was
at the drug store continuously during that period on
that day. And this would leave the established fact
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that it was the defendant’s car that caused the acci-
dent.

Thereupon, under the decisions above referred to,
the presumption would arise that the car was either
operated by the defendant himself, or by his servant
or agent, acting within the scope of his employment,
and the jury having refused to give credence to the
defendant’s story, this presumption would stand un-
rebutted, for there was no testimony produced by the
defendant as to who the person operating the
car was and that such person was not his servant or
agent, and the jury would have the right to assume,
therefore, that the defendant or his authorized ser-
vant or agent, was driving the car at the time of the
accident.

The case of Doran vs. Thomsen, 76 N. J. L. 754,
cited by cousel under this point, has no application to
this situation, for there the car was admittedly the de-
fendant’s car, but the proof was that this daughter
was driving the car on her own pleasure and not in
any way on behalf of the defendant. But in the case
at bar, there was no proof by the defendant as to who
was driving the car—he simply denied that it was
his car.

While it is true, as counsel states, that where the
defendant’s ownership of the car causing the accident
is established, the presumption that then arises as to
the car being operated by the defendant or his author-
ized servant or agent, may be rebutted by showing
that the person who was driving the car was not, in
fact, the servant or agent of the defendant, or not
acting as such at the time, there was no such evi-
dence in the instant case, however, Duckworth’s sole
defense being that his car did not cause the accident.

In the two other cases cited by counsel in this con-
nection, of Missell vs. Hayes, 86 N. J. L., 348, and
Tischler vs. Steinholtz, 99 N. J. L. 149, judgments
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for the plaintiff were affirmed, and they afford no
support for the defendant’s contention.

The other case cited by counsel in his brief is that of
Suburban Electric Co. vs. Nugent, 58 NSRRI 658,
and is so far from being an authority for the defend-
ant’s position in this case, that we shall make use of
“t in'otr behalf. | In'that case there was'noieye wit-
ness to the accident at all; the evidence was purely
circumstantial and yet this court held that the evidence
plainly established the responsibility of the defendant
for the accident. We quote from the opinion of the
court at page 660.

“No one was present when the decedent came
to his death, and therefore there was no direct
evidence to show how it was caused; but it ap-
peared from the plaintiff's proofs that there was
fastened upon the pole at the foot of which de-
cedent's body was found, a reel, around whi'ch‘
was wound a wire rope used for the purpose of
raising and lowering one of the defendant’s arc
lamps; that the reel was about on a level with
the top of a man’'s head, and that the wire rope
around it was practically uninsulated and was
heavily charged with electricity. It also ap-
peared that the post-mortem examination of t}?e
decedent showed all his organs to have been in
2 normal condition; that his death was not caused
by disease of any kind; that there was upon his
left hand, and running all the way across it, a
freshly-made burn, about one-sixth of an inch
:n width, and that the blood was in an abnormal
state, its condition being such as is found in the
bodies of persons who have died from electric
shock.

These facts, unexplained, not only make it rea-
sonable to suppose that the decedent came to his
death through having touched with his hand the
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uninsulated wire upon the reel which was fastened

to the defendant’s electric light pole and there-

by received a fatal shock, but exclude any other
inference. For such a death the defendant was
plainly responsible.’”

A case that is absolutely on all fours with the case
at bar is the very recent case of Crowell vs. Padolsky,
98 N. J. L. 552. We set forth the opinion of the
court which includes the facts, and which we submit,
is entirely dispositive of the instant case, page 552.

“The plaintif Mrs. Crowell was injured on

Avon Avenue, Newark, by being backed into by

a jitney automobile behind which she was passing

while it was standing still at the curb. She and

another witness took notice of, and testified to,
its New Jersey license number and also to its
municipal license number, which were the num-

bers of defendant’s auto-bus, thus justifying a

finding of ownership in the defendant and there-

by establishing a presumption of fact that at the
time of the accident the bus was being operated
on the public street by the defendant, its owner,
or by his servant acting within the scope of ‘the

employment. Edgeworth v. Wood, 58 N. J. L.

463; Mehan vs. Walker, 97 N. J. L. 304, citing

Dennery v. Great Atlantic and Pacific Tea Co.,

82 N. J. L. 517; Missell v. Hayes, 86 Id. 348.

For the purpose of overcoming this presump-
tion the defendant undertook to show by the
testimony of himself and his chauffeur, first, that
neither he nor his chauffeur was in fact driving
the bus on the public streets at any time during
the afternoon when the accident happened, and
second, that he had not authorized anyone else
to take the bus out that afternoon. It is now
contended that this proof brought the case with-

in the principle of Doran v. Thompsen, 76 N. J.
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I.. 754, and that the court should have directed
a verdict for the defendant on the theory, es-

tabliched by that case, that where the proof

overcoming the presumption is uncontradicted

the question becomes one for the court and not
) ry.

fothl}:: illgﬂ')irculty with this contention is that tl.ls
defendant’s proof went too far, for not only df

he and his chauffeur and one or two other wit-
nesses in his behalf testify tha? the bu.s was n;l)t
being driven on the afternoon in (!uestl?n l)y't:1 e
defendant nor by any servant of his acting w1 lm
the scope of his employment, but all of then(; a :’o
testified that the bus was no;t out of defen a'Ir}h.s
private yard during the entire afte.m'oon. is
clearly in contradiction of the
testimony of the plaintiff and of a disinteres:;ed
witness who testified in her behalf that the bus
s in fact on the street at the place of t?le ac-
cident when the accident occurred, and it w:s
also contradicted to some extent by the rec«;:‘ 3
of the city, which showed that the fiefendant a.-
e city as required by the li

1 ‘ that this
i rdinance for taxation purposes ]
S e hundred and sixty-

rticular bus had carried on ; :

?:ur passengers on the day in que.stlon. 3}:
credibility of defendant anfl his thnes;?s oy
also weakened by their testimony ,that td is ﬁ) i
ticular bus was also in defendants. yar’ as‘m-
the day following the accident, which was

day, and carried no passengers on that day,
9

whereas the record turned in by defendant

showed that the bus had in fact carried Lwo ls'l:::
dred and eighty-eight passeng.ers on that i
Clearly, under these circumstances,

ffered to rebut the pre-
and, consequently, the

testimony was

wa

made a return to th

day. .
truth of the testimony o
sumption was for the jury,
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entire question became one for the jury to solve,

and the learned trial judge was right in refusing

to direct a verdict for the defendant.
The judgment is affirmed.”

Another recent case in which the evidence was not
nearly so strong as in the case at bar, but which this
court held was properly submitted to the jury, is that
of Montecalvo vs. Wahl, 97 N. J. L. 554.

The plaintiff was walking along a concrete highwa-
and while one automobile was passing another, going
in the same direction, she was hit by one of the two
cars and injured. She brought suit against the owner
of the car that was overtaking the other. The only
eye witness of the accident stated that it was the over-
taking automobile that hit the plaintiff, and that it
then stopped and two men got out; that he said to
the one who had been driving the car, ‘What are
you going to do now?” and the man replied, *I
don’t know what I'm going to do.” He furthermore
said that the man was very nervous and took off his
coat and cap and said, “Oh, Jesus, what am I go-
ing to do now,” and also said, ‘I feel it, I hit some-
body, I thought I hit a pole or post, something like,
then I turned my eyes back and then I see the girl
in the ditch.” This eye witness was unable to rec-
ognize this man in court, but he went to the doctor’s
office with the plaintiff and with this man.

Another witness, MicClinskey, testified that he came
up to the scene of the accident and saw there three
men and the injured girl, and that he identified the
eye witness as one of the men and the defendant as
another, and one of them was holding the girl in
his arms. He asked the defendant who hit her, and
the latter replied that he did not know whether he
hit her or whether the other fellow hit her, and that
he further said ‘‘there was two cars, one trying to pass
the other at the time.”” The girl was taken to the
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doctor’s office in the defendant’s car. Another man,
Yefchinsky, testified that he asked the man who was
standing holding the girl in his arms, who hit her, and
the man replied ‘I don’t know if I hit her or the other
fellow that passed.” He also identified the defend-
ant as the man who placed the girl in the automobile
and took her to the doctor’s office.

The defendant testified that there were two cars
ahead of him and that the one directly in front of
him was ‘‘zigzagging the road, driving pretty nasty.”
He also said that when he got to the point of the ac-
cident he heard some one scream, stopped his car,
and got out and found the plaintiff lying a little off
the road. Presently a young fellow came along and
the two of them placed the plaintiff in his car and he
took her to the nearest doctor.

It was contended by the defendant on the motion
for the direction of a verdict that there was no evi-
dence connecting the defendant in any way with the
accident, or that the automobile which injured the
plaintif was in the possession, control or op-
eration of the defendant. The Court of Errors and
Appeals held that the motion for the direction of a
verdict was properly denied in the following language,
(page 558).

‘“We are of the opinion that there was suf-
ficient evidence connecting the defendant with
the collision in this case and to show that the au-
tomobile which injured the plaintiff was in the
possession, control or operation of the defend-
ant, to make it a jury question and that the mo-
tion to nonsuit was properly refused.

Where fair-minded men might honestly differ
as to the conclusions to be drawn from the facts
whether controverted or uncontroverted, the
question at issue should go to the jury. Mc-
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Carthy v. Metropolitan Life Insurance Co., 75
N. J. L. 887.

We are also of the opinion that there was suf-
ficient evidence to identify or connect the de-
fendant with the accident to make it a jury ques-
tion, and that it was for the jury to decide whether
the weight of testimony shows that defendant was
not connected with the accident, and that the
motion to direct a verdict was properly refused.

Identity of person is a question for the jury, 38
Cyc 1525,

It is well settled that the credibility of witnesses
is in all cases a question for the jury, and a ver-
dict will not be directed for the defendant if
the evidence is conflicting and leaves the mind
in a state of some doubt. Kearns v. Waldron,
76aNE] L S70%

See also:

Venghis vs. Nathanson, 101 N. J. L. 110,

Spelde vs. Galtieri, 3 Adv. Rep. 1704,

Tenney vs. Verdon, 3 Misc. 1001.

It is respectfully submitted therefore that there was
no error in the denial of the motion for the direction

of a verdict.

POINT No. 2.

THE COURT COMMITTED NO ERROR IN HIS
CHARGE TO THE JURY WITH REFERENCE
TO THE ADMISSION BY THE DEFEND-
ANT WITH RESPECT TO HIS RESPON-
SIBILITY FOR THE ACCIDENT,

The next point raised by counsel in his brief is that
the court committed error in charging the jury as fol-

lows: (page 153, 1. 3 to page 154, 1. 16). The part
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that is particularly complained of is set forth in bold
type.

“Ladies and gentlemen of the jury: [ desire
to make one or two preliminary observations to
yvou regarding consideration of this case, when
you come to deliberate upon it, the first of which
is that you will recall during the progress of the
trial, at least in two instances, there was a repeti-
tion of a conversation alleged to have taken place
between the plaintiff, Mr. Lilly, and the defend-
ant. Mr. Duckworth, at the latter's home, or,
subsequently, in his automobile; in which Lilly
alleges that M. Duckworth, referred to a certain
amount of indifference, because of his carrying
insurance on his automobile. That testimony
was allowed to stand only because, in the opinion
of the Court, it was entitled to go in with the
other testimony in the case, for the purpose of
allowing the jury to assess it in the sense of its
being an admission of responsibility in connec-
tion with the question with which we are here
concerned. Ordinarily, as [ had occasion to say
to you at the time, our appellate courts have
held, and thereby charged the trial Judge with
the duty of declaring a mistrial on any reference
at all to insurance, for the reason that allowing
it to creep in in ordinary circumstances would be
calculated to prejudice the minds of the jury,
and alienate them, as it were, against true con-
sideration of the real facts of the case, with
which, necessarily, you are concerned, and
which, under your oaths, you must solely con-
sider: so that it makes no difference whether Mr.
Duckworth carried insurance or not. You, in
no circumstances, can hold a man liable unless
you are satisfied under the rules of law that the
Court will give you, and the evidence, and of the
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facts, as you find them, that he should be justly
and honestly on the merits of the case so held
liable; because if he is not so, then that is the end
of the case. You should approach this courage-
ously, without the slightest regard for senti-
mentality, in arriving at a just and honest verdict
in this case. No matter what verdict may be re-
turned, it cannot bring back to this father, or this
family, this child who has been killed; and,
therefore, we are concerned, not emotionally,
not sentimentally, but as a matter of justice, in
solving the problem in accordance with the evi-
dence, and the rules of law that will be submit-
ted.”

Counsel takes the position that the court, in effect,
told the jury that this was an admission of liability
on the part of the defendant, but a careful reading of
the Judge's charge will make it at once apparent that
such is not the case. 'On the contrary, what the court
did was to take great pains to instruct the jury that
they must disregard entirely the element of insurance
so far as this statement was concerned, and that they
could only consider it from the standpoint of whether
or not it was an admission of liability, and if so, to
what extent. The language was perfectly clear:

‘““That testimony was allowed to stand only
because, in the opinion of the Court, it was en-
titled to go in with the other testimony in the
case, for the purpose of allowing the jury to
assess it in the sense of its being an admission of
responsibility in connection with the question with
which we are here concerned.”

The jury was allowed to consider it and ‘“‘assess”
it, that is, to value or weigh it from that standpoint,
the same as they would weigh all the other facts in
the case. Counsel does not contend in his brief that
the statement of the defendant was inadmissible and,
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of course, the only ground on which it was admissible
was by way of an admission of liability, and there-
fore, the Judge certainly committed no error in charg-
ing the jury that they consider it and weigh it from
that standpoint. Certainly that could not possibly
have been harmful to the defendant.

The admission of the defendant referred to was as

follows: (page 61, 1L 12-14).

“Well, I don’t care, my car is insured big, I
don’t care.” '

That such testimony 1is admissible and proper for
the jury to consider was held in effect by this court
:n the case of Bashaw v. Eichenberger, 100 N. J. L.
153. In that case the trial court was asked to grant
a mistrial on the ground that the statement of a wit-
ness was improper. The witness was called by the
plaintiff and testified with reference to a conversation
with one of the defendants.
to grant a mistrial. The test

was as follows, p. 1555
“He asked me how many children my daugh-

ter (Mrs. Bashaw) had and I told him, and how
old they were. “Well,’ he said, ‘tell Mrs. Bashaw
not to worry, that he was fully insured and that
he intended to do what was right, and he knew
how she must feel about it

This court held, however, that the action of the
in the following lan-

imony complained of

trial judge was not erroneous,
guage, P- 155t
““The testimony of the witness Emma Roth ap-

pears to have been, in a measure, volunteered.

There is nothing to show that counsel was de-
liberately attempting to extract from the witness
irrelevant testimony for the purpose of prej-
udicing the defendant.”

It is respectfully submitted that the trial court com-

mitted no error in his charge on this point.

The trial court refused
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POINT No. 3.

THERE WAS NO ERROR IN THE CHARGE OF
THE COURT AS TO THE LIABILITY
OF THE DEFENDANT.

The final point urged by counsel in their brief is
based upon the following exception to the court’
charg:e, (p. 165 11. 19-24). i

| I take exception to your Honor's leaving to
the jury whether or not this car was driven by an
emp.loyee of the defendant, or a member of his
family, on the ground that there is no evidence
tha.t any such person was driving the car from
w1h1c.h the jury could infer that.”

.It will tl.lus be observed that the sole ground for
this exception stated by counsel at the trial is that
there was no evidence from which the jury could infer
that the defendant’s car was driven by any emplo :
or.mem.ber of his family. But as we have arl)re:de
pointed out, if the jury was satisfied that it was ch
defemilant’s car that caused the accident, the vpre-w
s.umptlon arose from that fact that the car ,was at the
time, operated by the defendant or his authorized
servant or agent and that presumption being un- '
rebutted, there was evidence in the shape of this pre-
sumption to go to the jury on this point. i

Counsel in his brief criticises the charge of the court
on this point in various respects. As a matter of
'fact, however, criticism should now be properly lim-
ited to the reason given when he took his exception
to the Judge's charge and he cannot now argue some
o.ther reason, for the rule is, that the trial court is en-
titled to be apprised of the grounds for an exception
to the charge and if he refuses to modify his charge
for the reasons stated by counsel, he should not ﬁ?
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reversed for some other reason advanced by counsel
for the first time in an appellate court.

The rule is well settled that the whole charge of
the court must be taken into consideration. See State
vs. Giberson 99 N. J. L. 85. We submit that the
trial judge charged the jury fully and carefully on
this point as will appear in the following excerpts from
the charge (page 159, 1. 32 to 162, 1. 2).

“In the second place, you must ascertain
whether it was the defendant who was driving the
car at the time it was charged, or any of his em-
ployees, or a member of his family. If, after
examining all of the testimony in the case, you
are unable to say whether or not it was the de-
fendant, one of his employees, or a member of
his family, driving the car that struck this child,
or, indeed, his car, then I charge you you must
find a verdict for the defendant—no cause of
action. In other words, in cases of this char-
acter, which there is a sharp contradiction in the
testimony, and the jury are bound to ascertain
whether the plaintiff has satisfied it under the
oreater weight of the evidence of the negligence
alleged, that you found the evidence equally bal-
anced, so you are unable to say what is the fact,
then, of course, you would be obliged to return
a verdict of no cause of action, because you
could then say that the plaintiff had not carried
the burden of satisfying you, under the greater
weight of the evidence, of the truth of the allega-
tions in the complaint. I may say to you, how-
ever, that there is no evidence in this case that
the defendant himself was driving his automobile
as alleged, but it is purely a circumstantial mat-
ter. The only evidence in the case is that the
children recognized a car with a broken window,
which had been taped in the manner indicated.
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There is no evidence as to who was driving that
car at the time, and, of course, you must arrive
at the inference of guilt or innocense of this de-
fendant of the negligence charged, upon such
circumstances as would indubitably lead a rea-
sonable mind to the conclusion that it was his
car, in the first place, and in the second place,
that he was driving it, or some employe, or mem-
ber of his family. Otherwise, you could not hold
this defendant. The mere happening of this ac-
cident, ladies and gentlemen, is not sufficient to
hold this defendant guilty of negligence. The
burden is on the plaintiff of showing by credible,
legal evidence his guilt. Assume that this car of
the defendant had gone to the garage for the
purpose of being greased, or oiled, and that
come employee in the garage had taken the car
and driven it through South Main Street, caus-
ing the accident with which we are here con-
cerned, and that that was done without the
knowledge or permission of the defendant, he
would not be responsible in the circumstances,
because that’s the law. There's no evidence of
that, but I am merely suggesting that to you in
comment. You may accept it or not as you see
fit. If you arrive at the conclusion it was
Duckworth’s car that struck this child, you still
would have to have competent evidence in the
case that it was either Duckworth, or some em-
ployee of his, with his knowledge, or some mem-
ber of his family, who was driving the car at the
time in the negligent manner complained of, and
for that reason | have just offered the suggestion
to you that if it was some one from the garage,
unknown to him, who was driving the car at the

time, Mr. Duckworth would not be liable. You

are to observe the questions that are vital to the
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case in arriving at the solution of the preliminary
questions. First, whether negligence has been
shown, and whether the defendant has been
shown to be responsibie for it. If you should
find either no negligence was shown, or if any,
defendant was not responsible for it, then, as
I say, that would be the end of the case, and
your duty would be to return a verdict of no
cause of action. If on the other hand you find
under all the evidence in the case that it was the
defendant’s car that struck this child, that the
driver, whoever he may have been, was negli-
gent within the definition of the law, that Mr.

Duckworth, the defendant, was responsible for

the driving of this car, either by himself, or

through one of his employees, or a member of
his family, then you should pass to the question
of damages, but not until then.”

Also at page 165, 1I. 2-12.

“I am requested by counsel for the plaintiff to
charge you that if you find it was the defendant’s
car that caused the accident, then there is raised
a presumption of fact, which may be rebutted,
that such automobile was at the time in posses-
sion of the defendant, if not in person there, his
servant, or agent, and that such servant or agent
was acting with the knowledge and consent of
his employer. [ think I charged you that al-
ready. If not, I so charge you, but you will
understand that in so charging, I am expressing
no opinion one way or the other about the li-
ability in this case.”

As a matter of fact in the main part of his charge,
the trial judge does not even charge as favorably to
the plaintiff as he was entitled to, because he did not
give the rule of law with respect to the presumption
that arose from the ownership of the car.
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Moreover, he went farther than was necessary in
dealing with the question of agency, for after all, as
we have already pointed out, when the jury arrived
at the conclusion that it was in fact the defendant’s
car, then the presumption was raised and there was no
evidence to rebut the presumption, for the defendant
and his witnesses were already discredited. The
jury was then entitled to rely on the presumption of
law and there being no defense set up that the car
was driven by some one else, who was not the au-
thorized servant or agent of the defendant, there was
no necessity for any detailed charge on the question
of agency, for that was not involved in the case. The
jury had the right to presume that either the defend-
ant or his duly authorized servant or agent was op-
erating the car and it made no difference whether it
was the defendant or his servant or agent, for that
was not involved as a defense in the case. The
charge was, therefore, more favorable to the defend-
ant than he was entitled to.

Moreover counsel for defendant submitted to the
trial judge no request to charge on this point; where-
as it is well settled that if counsel desires a more de-
tailed or comprehensive charge on some specific point,
he must submit a request to charge on this point and
he fails to do so, he cannot be heard to complain.

See:

Folly vs. Van Tuyl, 9 N. J. L., 153.
Hetfield vs. Dow, 27 N. J. L., 440.
Meade vs. State, 53 N. J s 601,
Illinois Central R. R. Co. vs. Skaggs,
240 U. S. 66.

The rule with respect to criticism of the trial judge’s
charge is admirably stated by this court in the case
of Kargman v. Carlo, 85 N. J. L. 632, at page 638,

as follows: s
“If counsel notices a slip in judicial language
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he should call the judge’s attention to it. It is
solely upon the assumption that this has been
done that the right of review rests; appellate
courts uniformly refusing to give to an unsuccess-
ful litigant the benefit of a trial error that he
himself could have had corrected at the trial for
the mere asking. Benz v. Central Railroad of
New Jersey, supra.

With respect to other instructions, said to be
erroneous in law and as to assumptions of mat-
ters of fact, and to which objections were made
at the trial, it is sufficient to say that we have ex-
amined them in the light of the entire charge,
and find no error in them, when properly tested.
So long as the law is stated correctly and intelli-
-gently, the ultimate test of the soundness of in-
structions is, not what the ingenuity of counsel
can, at leisure, work out the instructions to mean,
but how and in what sense, under the evidence
before them and the circumstances of the trial,
would ordinary men and jurors understand the
instructions as a whole.”

It is respectfully submitted that the court commit-
ted no error in this part of the charge.

POINT No. 4.

THE JUDGMENT SHOULD BE AFFIRMED.

In conclusion we desire to say that we are thorough-
ly convinced that an examination of the whole case
will prove that the defendant had a fair trial, and that
there was no error committed by the trial court, o
if the trial court did fall into error, it was not such as
to affect the substantial rights of the defendant.

We quote from the opinion of the Court of Errors
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and Appeals in the case of Berkowitz vs. Lyons, 98
N. J. L. 198, at page 204, as follows:

“It may be finally stated that our examination
of the record concerning the alleged errors of
procedure, in the light of the requirement of sec-
tion 27 of the Practice Act of 1912, which re-
quires an affirmance of the judgment, ‘unless
upon an examination of the whole case it shall
appear that the error injuriously affected the
substantial rights of the party,” has resulted in
the conclusion, that no such error is discoverable,
and, therefore, the judgment must be affirmed.”
And in the case of Vliet v. Simanton, 63 N. J. L.

458, it was held that “a judgment will not be re-
versed for the admission of evidence which could
not have affected the verdict.”

See also State v. Simon, 71 N. J. L. 142.

Again in the case of Enstice v. Courtright, 61 N. j.
L. 653, it was held “‘that a judgment will not be re-
versed for an erroneous instruction if appellant was
not prejudiced thereby.”

And in the case of State v. Hummer, 73 N. J. L.
328, it was held that ‘‘an incorrect statement of a
legal proposition in the charge of the court to the jury
affords no ground for reversal in a criminal case when
it is manifest that the error could not have prejudiced
the defendant in maintaining his defence upon the
merits.”’

See also Kargman vs. Carlo, 85 N. J. L. 632, at
p. 638.
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CONCLUSION.

It is respectfully submitted that for the above rea-
sons the judgment of the Warren County Circuit Court
should be affirmed.

Respectfully submitted,
WILLIAM C. GEBHARDT & SON,

Attorneys of Plaintiff-Respondent.

W. Reading Gebhardyt,
Of Counsel.






