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CORPORATION BUSINESS TAX ACT 

Authority 
N.J.S.A. 54:l0A-27. 

Source and Effective Date 
R.1999 d.116, effective March 12, 1999. 
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a). 

Executive Order No. 66(1978) Expiration Date 

Chapter 7, Corporation Business Tax Act, expires on March 12, 2004. 

Chapter. mstorical Note 
Chapter 7, Corporation Business Tax Act, was filed and became 

effective prior to September 1, 1969. 

Pursuant to Executive Order No. 66(1978), Chapter 7, Corporation 
Business Tax Act, was readopted as R.1984 d.95, effective March 19, 
1984. See: 16 N.J.R. 229(a), 16 N.J.R. 746(c). 

Subchapter 15, Urban Enterprise Zones Act, was adopted as R.1984 
d.496, effective November 5, 1984: See: 16 N.J.R'. 1325(a), 16 N.J.R. 
3057(a). 

Subchapter 16, International Banking Facilities, was adopted as 
R.1984 d.453, effective October 15, 1984. See: 16 N.J.R. 1327(a), 16 
N.J.R. 2827(a). 

Pursuant to Executive Order No. 66(1978), · Chapter 7, Corporation 
Business Tax Act, was readopted as R.1989 d.196, effective March 14, 
1989. See: 21 N.J.R. 14(a), 21 N.J.R. 1019(b). 

Pursuant to Executive Order No; 66(1978), Chapter· 7, Corporation 
Business Tax Act, was readopted as R.1994 d,186, effective March 14, 
1994, and Subchapter 6, Valu<1tion, was repealed by R.1994 d.186, 
effective April 18, 1994. See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Pursuant to Executive Order No. 66(1978), . Chapter 7, Corporation 
Business Tax Act, was readopted as R.1999 d.116, effective March 12, 
1999. See: Source and Effective Date. See, also, section annotations. 
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SUBCHAPTER 1. CORPORATIONS SUBJECT TO 
TAXUNDER THE ACT . 

18:7-1.1 Corporation business tax; general provisions 

For all returns where the accounting period begins after 
June 30, 1986, the tax is measured by the portion of entire • 
net income allocable to New Jersey, subject to the minimum 
tax described in N.J.A.C. 18:7-3.4(c). 

Amended by R.1970 d.121, effective October 5, 1970. 
See: 2 N.J.R. 78(a), 2 N.J.R. 95(a). 
Amended by R.1979 d.45, effective February 6, 1979. · 
See: 11 N.J.R 40(d), i1 N.J.R. 150(b). . 
Amended by R.1983 d.62, effective March 7; 1983. 
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d). 

Added "accounting period before Jilly 1, 1986" to (a). Added 
"accounting period before April 1, 1983" to (a)l.i al).d ii. Added (3) to 
(a). Also added (b). • · 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 

See N.J.S.A. 54:lOA-5 as to how taxpayers should compute the 
amount of franchise tax payable. 

18:7-1.4 

Case Notes 
Authorized share schedule is to be used only where it results in a 

lesser amount to add to a taxpayer's net income than an amount based 
on total corporate assets, in determining annual corporation franchise 
tax; corporation ~usiness tax. liability not avoidable where taxpayer 
belatedly realized adverse tax consequences of decision to increase 
number of authorized shares, even though. decision had. no apparent 
business purpose, brought no advantage to the taxpayer and caused no 
disadvantage or detriment to the State. General Trading Co., Inc. v. 
Director, Div. of Taxation, 83 N.J. 122, 416 A.2d 37 (1980). 

· 18:7-1.2 Total tax self-assessed 
The total tax is self-assessed and payable by each taxpay-

er. 

Amend~d by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Cross References 
See Section 1.1 (General provisions) of this chapter. 

18:7-1.3 Definition of taxpayer 
(a) The term "taxpayer" shall mean any corporation re-

quired to report or to pay taxes, interest on penalties under 
this Act 

(b) Any receiver, referee, trustee, assignee or other fidu-
ciary, or any officer or agent appointed by any court to 
conduct the business or conserve the assets of any corpora-
tion shall be subject to the tax imposed in the same manner 
and to the same extent as a corporation. 

(c) The term ''taxpayer" sliall also mean any partnership 
required or consenting to report or to pay taxes, interest or 
penalties under this Act, provided that the term does not 
include a partnership that is listed on a United States 
national stock exchange. 

SpeciaJ amendment, R.2003 d.135, effective February 27, 2003 (to 
expire August 26, 2003). 

See: 35 N.J.R. 1573(a). 
Added (c). . 

Statutory References 
· See N.1.S.A. 54:10A-4(h) as to official definition of "taxpayer." 

· See N.J.SA. 54:lOA-11 as to receivers and others subject to the tax 
imposed by this Act. 

18:7-1.4 Definition of corporation-

(a) The term "corporation" shall mean any corporation, 
joint-stock company or association and any business con-
ducted by a trustee or trustees wherein interest or owner-
ship is evidenced by a certificate of interest or ownership or 
similar written instrument and includes any corporation 
created or organized under the laws of New Jersey and any 
foreign corporation which is authorized to do business, or is 
doing business, or employs or owns capital or property or 
maintains an office in New Jersey in a corporate or orga-
nized capacity by virtue of creation or organization under 
laws of the United States or any state, territory .or posses-

7-3.' Supp. 4-7-03 
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sion• thereof, the ~istrict of Columbia, or Jy foreign coun~ 
try, or • any.· political ~ubdivision of Jhe · foregoing, which ·. 
prQvided a medium for the conduct of business or the . 
sp:afl11g ofits gairis .. · ,·, 
. L_ · the ten;n includ_es any other entity cl~ssjfied as a 
.. corporatiqn for Federal ,income tax purposes.. . . 

. : . -__ . ,I . ·. . ... 

. • 2. •.. The t~nn includes an;. State or Fed~rally chattered 
·. •· building and_ loan association. or State qr ;Federally r;hars · 

. tered savings and loan association. 

Special amendment;. R.2003 d.135; effective. Febrµary 27, 2.003 (to 
. expire August 26, 2003). 

See: 35 N.J,R,. 1573( a). · 
. Irr (a), added 1 and 2. 

Statutory References 

See N).sA 54:10A-4(c) as' t~ definition of !'corpoiation''. 

18:7.:.1.5 ··. Umited partnership association~ ~libject to 0 th~ 
· ·Act . . . . . 

.. Limited partnership assopiatic;ms f~rm~d 'under N.J.SA. 
42:3-1 · are subject to tax tinder the Act., No new · li11lited 
pattnersltip ilssociatioiis shall be foroied in/New Jersey in 
accordance witl:r N.J.S.A. 42:3...:.,1 et seqi after September 21, · 
1988... . . ,, 

Amended by R.199~ d.186, effective AprH 18,)994 .. 
See: 26-N).R. 761(a), 26 N':J:R.1696(b). .. •. . ,. ', .. 

. . _Statutory Referenc~s· 

, N.J;/iA54:lOA-4(c). 

Case Notes·. 

Taxp~yer holding company , did not qilaHfy as investment company.· 
· i:hat could elect to have its porporation busin'ess tax_ calculated on 25% 
of its ne( income and net· worth, . due t9 provision 'of services th 
subsidiaries . and· participation fa day-to•day operafipiL of. subsidiaries, 
imd failure to. show that such activities represented less than 10% of 
total activities or that qualified investmentactivities represented 90% or 
more of total activities. , International Thomsor1 Blisiness Infomiatfon, ·. 
Jnc. v. Director, Divisiori;ofTaxation, 14 N.J.'pix 424 (1995). .. 

JS:1-1.6 . Subjectivity to tax; how created 

(a) Eve117 corporatio~ riot· expr~ssly ~xempted is :deem~ci ·. · 
tQ be su.bject to tax µnder the>Act. ~n:d is.required to file a · 

. return and pay a. tax thereunder provided it .falls within any 
oi;ie of the•following: · ·. · · · · 

. . . . ·. : . . -

1. Existi~g under. the laws of the Sta~e qf New !¢rsey; 
or 

2. If afon~ign corporatfon: 

L .· Holding a general eertific~te ofArithority to. do . 
, bu1iness in this State iss:Ued by the Secretary of State; . 
· or): · · 

·_ DEPT .. OF TREASUR,Y-,TAXATION . 

ii. Hoiding a Certificate:. license ot other ii-Uthoriza-
· .tionjssued .by .a.ny qther State ··department· or. agency, 
authorizl.ng the company fo engage in corporate activity _ ) 
within.this State; or · · ~.,.. · 

iii .. Doing business in this State;_ or 

iv. Employing or owning capititl in this State; or 
' ' ' 

v. Employing or 6wning· property in this State; or 

vi. ,' Maintaining an bffice in this State; C>r 

. vii. · Deriving receipts frdm sources within this State; .. 
or . · 

viii.. ·. Engaging in contacts within this State. 

. (b) A taxpayer's ~xerci;e ofits'fra~~hise in this Stateis 
· subject. to. taxation in this · State if the taxpayer's business 
. activity .'in this State is sufficient to give this State jurisdic- -. 

tionJo irripose the tax under the Constitution and statutes of 
· the United Stat~s.· · · 

'Example J: An entity regularly p~oviding .asset manage~ 
ment services as defined iri. N.J.A.C .. 18:7-8,lO(e}from a 
loca.tiori, Qtitside New Jersey to cµstomers within NewJersey 

. is subjeptt() tax in New Jersey. · · · · · 

2: A New York corporation delivers furniture. 
Jnto New'· Jersey by its company owned truck The driver F : 
collects the payment. fromthe New Jersey cui;tomer; Th_e i \ 
New. York corporation: i,s supject to tax ip, New. Jersey. ',~) 

. . ' 

Amendei:l by R,1996 d.5\8, effective N<>vember 4, 1996 . 
See: 27 N;J,R..3913(a), 28 N;J:R. 4795(a). · · 
Spe¢ial ~endment, R2003 d.135, :effective Februacy, 27, 2003_ (to 

e~ire August 26, 2003); :-
See: .. 34 N.J;R. 1573(a). · , . . 

In{a)2, added vii and viii; added (b). 
'-· ·_ ·-., _.· ':· . 

. · Statutory References 
See N).S.A ·s4:1QA-2 ~s to what acts constitu'te doing business in 

State of.New Jersey for' purposes of acquiring a taxable status. 

(' 
Case Notes . 

N01ir~sident corporation's commercial activities in state amounted to . 
. the "solicitation -of ord.ers"; Pomco Graphics,. Inc. v. Director;, Div; -of · 
Taxatiori; 13 N.JXax 578 (1993). · · 

F~ilu~e ~o permit allo~tfon'to Ne~ Jersey corporation which own;d 
rental property in\Connecticut but had no regular employees w9rking 

,-outside New Jersey held neither contrary to_the scheme of .the Business · .. 
Tax Act;• a burden oi:J: int~rstate commerce nor double taxation. · S'.M.Z. ·· 
Corp. v'. Pin;ctor, Div,. of Taxatioq, 5 N.!,Tax 232 (TaJi: Ct.1982), 
reversed ~d1 remap.ded 193 .N.J.Super. 305, 473 A.2d. 98Z (App.Div.· 

· 1984). . . ·. . . · . · . 

' p~~sence of prop~rt'y in New Jersey, maintenance' of workplace in .·· 
· New Jersey employee's I:iome, employee's encouragement to customers · 
to pay _9ue bi,\ls, handling of customer complaints and· adjustments by 
employee and employee's supervision of corporation personnel exceed- . •· 
e_d th: mere solicitation of orders and rendered P,enn~ylv~nja corp?i-a-. ;-- "-
. tion hable for pa)'ment of New Jersey corporat10n busmess tax. Ring- 1 \ • • 

. gold Coal Mining Co. v. Taxation biv. Director, 4 N_.J.Tax 32i (Tax -,, __ ) · 
Ct:1982). . . . .. 

·.··,.4 Next Page is 7-4.1 
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18:7-1.7 Domestic corporations subject to tax 
(a) The tax is imposed on every domestic corporation, 

with specified exceptions, for the mere possession of the 
privilege of having its corporate franchise. 

(b) A domestic corporation not otherwise exempt is sub-
ject to tax for every fiscal or calendar accounting period, or 
part thereof, whether it does business, owns capital or 
property, maintains an office, or engages in any activity, 
whether within or without New Jersey. 

(c) A domestic corporation is subject to tax even though 
it carries on its business entirely outside New iersey. 

Statutory References 
See N.J.S.A. 54:lOA-2 as to domestic corporations subject to New 

Jersey annual franchise tax. 

Case Notes 
Failure to permit allocation to New Jersey corporation which owned 

rental property in Connecticut but had no regular employees working • 
outside New Jersey held neither contrary to the scheme of the Business 
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z. 
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), 
reversed and remanded 193 NJ.Super. 305, 473 A.2d 982 (App.Div. 
1984). 

18:7-1.8 Foreign corporations subject to tax 
· (a) Qualifications for subject corporations. The tax is 

imposed on every foreign corporation subject to tax as 
described in N.J.A.C. 18:7-1.6, and includes every corpora-
tion which does business, employs or owns capital or proper-
ty, or maintains an office in.New Jersey in a corporate or 
organized capacity, regardless . of whether it has formally 
qualified or is authorized to do business in New Jersey. 

Example 1 
A foreign manufacturing corpor11tion has its factory 
outside New Jersey. Its only activity in New Jersey is 
the maintenance of an office within the State. The 
orders are forwarded to its home office outside the 
State for acceptance ancl the merchandise is shipped 
from the factory direct to the purchasers. The corpora-
tion is subject to the Tax Act because it maintains an 
office within the State. 

Example 2 
A foreign corporation which operates several retail 
stores outside New Jei;sey, leas·es an office in New 
Jersey for the convenience of its buyers when they 
come to New Jersey. It has several employees perma-
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nently assigned to such office. Salesmen call at the 
office to solicit orders from the buyers, and the mer-
chandise is shipped to such office by the sellers. Upon 
receipt the merchandise is examined, separated by them 
to the various ~tores of the corporation outside New 
Jersey. The corporation is subject to the Tax Act 
because it maintains an office, is regularly doing busi-
ness through its constituted representatives, and owns 
property in New Jersey. 
Note: The foregoing examples illustrate conditions giv-
ing rise to subjectivity to the tax without regard to 
whether or not the corporation holds a general or 
special certificate of authority to do business in New 
Jersey. 

Example 3 

A foreign corporation has applied for and has received 
a certificate of authority to do business in New Jersey 
by the Secretary of State, but does not actually do any 
business in New Jersey, nor does it have any office or 
property or any employees in New Jersey nor does it 
own or employ capital here. The corporation has 
sought and received the privilege of exercising its cor-
porate franchise in New Jersey and is therefore subject 
to the tax and must file a return and pay the minimum 
tax. 

(b) Mandatory submission of affidavit; proof of authori-
zation to do business. A foreign corporation which is 
subject to tax under the Act inust .submit an affidavit. by a 
duly authorized corporate officer, stating whether or not the 
corporation at any time prior to the date of admitted 
subjectivity under the Act held any authorization to do 
business in New Jersey or carried on in this State any of the 
activities set forth iii N.J.A.C. 18:7-1.6 (a). 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
Administrative correction. · 
See: 28 N.J.R. 4509(a). 
Amended by R.1996 d.518, effective November 4, 1996. 
See: 27 N.J.R. 3913(a), 28 N.J.R. 4795(a). 

Statutory References 

See N.J.S.A. 54:lOA-2 as to foreign corporations subject to New 
Jersey annual franchise tax. 

Case Notes 

Nonresident corporation's commercial activities in.state apiounted to 
the "solicitation of orders". Pomco Graphics, Inc. v. Director, Div. of 
Taxation, 13 N.J.Tax 578 (1993). 
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Example 2 
A foreign manufacturing corporation has its factory 
otitside New Jersey. Its only activity in New Jersey is 
the maintenance of · an office within the State. The 
orders are forwarded to its home office outside the 
State for acceptance and the mercbaµdise is shipped 
from the factory direct to the purchasers. The corpora-
tion is subject to the Tax Act because it maintains an 
office within the State. 

Statutory References 
N.J.S.A. 54:lOA-2. 

Case Notes 
Foreign corporation's contacts established minimal nexus with_ New 

Jersey to allow taxation without violating coinmerce clause. Mark 
Andy, Inc. v. Taxation Div. Director, 8 N.J.Tax 593 (l986). 

18:7-1.12 Exempt corporations 
(a) Corporations exempted from- taxation under the Act 

include: - · 

1. Telegraph, telephone, cable or telecommunications 
companies subjectto tax under N.J.S.A. 54:30A-16 et seq. 

_ (including, without limitation, N.J.S.A. 54:30A-18.6); or 
any statute. or Jaw imposing a similar tax or taxes; 

2. Railroad companies subject to tax under N.J.S.A. 
54:29A-1, et seq.; · 

3. ·Energy, gas and electric companies subject -to tax 
under N.J.S.A. 54:30A-49, et seq.; or any statute or law 
imposing a similar tax or. taxes; 

4. Corporations subject to a -tax upon the basis of 
gross receipts, other -than the tax pursuant to N.J.S.A. 
54:10A-5a or insurance premiums collected; 

5. -Canal corporations, agricultural cooperative associ-
ations incorporated or domesticated under N.J.S.A. 

. 4:13-1 et seq. and exempt under Section 521 of the 
Federal Internal Revenue Code (26 U.S.C. § 521); 

6. Cemetery corporations notcohdu():ted for pecuniary 
profit of any private shareholder or- individual; 

- -

7, N:onprofit corporations, associations or organiza-
tions not conducted for pecunjary profit of any private 
shareholder or individual, -- and established, organized or 
chart.ered without capital stock limier the provisions of 
Titles 15, 15A, · 16 or 17 of the Revised Statutes; or a 
special charter; or any similar general, or special law of 
this or any other· state (see N,J.A.C. 18:1-1.4(a) for 
exemption opinion procedures); 

8. Nonstock corporations organized under the laws of 
this State or of any other .state of the United States to 
provide mutual ownership housing under FederaUaw by 
tenants, but: · 

i. The exemption under this subsection shall contin-
. ue only as long as: 

18:7-1.12 

(1) Th.e corporations remain subject to rules and 
regulations of the Federal Housing . Authority; and 

(2) The Commissioner of the Federal Housing 
Authority holds membership certificates i.n the corpo-
rations; and 

(3) The corporate property is encumbered by a 
mortgage deed or deed of trust insured under the 
National Housing Act (48 Stat. 1246) as amended by 
subsequent Acts of Congress. (See 12 U.S.C.A. 
§ 1701, et seq.) 

ii. In order to be exempted under this subsection, 
corporations shall: 

(1) Annually file a report on or before August 15 
with the Director, in the form required by the Di-
rector, to claim exemption; and 

(2) Shall pay a filing fee of $25.00. 

9. A corporation not for profit organized under any 
law of this State where the primary purpose of it is to 

-provide for its shareholders or members housing in a 
retirement community as defined under the "Retirement 
Community Full Disclosure Act,'' N.J.S.A 45:22A-1, et 
seq.; 

10. Corporations which are.licensed as insurance com-
panies under the laws of another state, including corpora-
tions which are surplus lines insurers declared· eligible by 
the Commissioner of. Insurance pursuant to section 11 of 
P.L. 1960, c.32 (N.J.S.A. 17:2i-6.45) to insure risks within 
this State; and · 

11. Corporations exempt from ·the corporation busi~ _ 
ness tax by virtu_e of the provisions of another New Jersey· 
statute. 

(b) See N.J.A.C. 18:f-l.4 for the procedure to obtain 
exemption opinion letters . 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d); 11 N.J.R. 150(b). 

'Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N'.LR. 1696(b). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). · . , 

In (a), inserted "other than the tax pursuant to N.J.S.A. 54:10A-5a" 
following<'gross receipts," in 4 and rewrote 5. 

Statutory _References 

See N.J.S.A. 54:lOA-3 as to those corporations declared exempt from· 
the annual New Jersey franchise tax. 

Case Notes 

Dental service corporation, though. entitled· to exemption from sales 
tax, was not tax exempt until- it actually applied and was approved fo~. 
that status; corporation not ent_itled to refund of sales tax paid prior to 
status approval. New Jersey Dental Service Plan, Inc. v. Bakjwin, 7 
NJ.Tax 421 (Tax Ct.1985), affirmed per curiam 8 NJ.Tax 3J5 (App: 
Div.1986). · 
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18:7-1.13 Regulated investment company; definition 
{a) "Regulated investment company" means any corpora-

tion which for a period covered by its return is registered 
and regulated under the Investment Company Act of 1940 
(54Stat. 789), as amended. (See 15 U.S.C. §~ 80a~l et seq:) 

(b)· A.regulated investment company may also qualify as 
an. investment company. 

An:iended by R.1994 d.186, effective April 18, 1994 .. 
See: 26 N.J.R. 761(a), 26 N.1.R. 1696(b). . . 
~pecial amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). · 
See: 35 N,J.R. 1573(a). 

Design~d·existing paragraph as (a); added (b). 

Statutory. References 
.· Se~ NJ.S.A. 54:10A-4(g) as to oft'icial defh1ition of "regulated 

investment• company". 

1.8:7~1.14 Subjectivity of foreign banks and foreign 
. national banks . 

· (a) The followin1 terms, as used in this section, shall have 
the following meanings: . 

. 1. "Banking corporation" means those banking corpo-
. rations subject to tax under ,N.J.S.A 54:lOA-34,which are 
'· defined in N.J.S.A- 54:lOA-36 as New Jersey chartered 

banks, national banks headquartered in New Jersey, and · 
· foreign national banks. · 

2. "Foreign bank" means commercial ba,nks chartered 
·in foreign states of the United States or in foreign· coun-
fu~ ... 

3. ''Foreign national bank" means nadonal banks 
headquartered in foreign states Of the_ United _States. 

(b) • Applicable rules dealing with tax nexµs and subjectivi- .· 
ty fo the Corporation Bt1siness Tax which are .contained in 
this chapter shall apply to foreign banks as well as to any 
other .· taxable entity including banking corporations. In 
particular, but without limitation thereto; foreign banks and 
foreign national banks shall be subject to NJ.AC. 18:7-1.6 

· and 1.8 t,lirough 1.11. · 

( c) Any foreign bank or foreign national bank which 
engages in any activity described or contelllplated in P .L. 
1996, c.17, effective April 17, ]996, shall be subject.to the 
Corporation Business Tax in this State. · 

( d) Foreign banks subject to the Corporation Business 
Tax shall file form CBT-100 and pay the applicable tax 
thereon to the Director of Taxation. · 

(e) Foreign national banks subject to the Corporation 
Busine~s Tax sha,11 file form BFC-1 and pay the applicable 
tax thereon to the Director of Taxation. · · 

(f) Ex~mples ofbank. activity in New Jersey include. the 
following: · · · 

Supp. 4-7-03 7-6.2 

' . 
DEPT. OF TREASURY~TAXATION 

l. . A Pennsylvania state chartered bank reports on the · 
calendar year basis. It began doing business in Pennsyl-
vania, prior to 1996 and it begins doirtg business in New , 
Jersey .on July 1, 1996, It is required to file on April 15, · 
1997 its first annual, Corporation Business Tax. return 
(CBT-100) and to pay the 1996 Corporation Business Tax 
for the short period July 1, 1996 toDecembc:r 31, 1996. 
Thereafter, it would continue to file returns for a 12 
rrionth calendar year period and pay the annual t~ due. 

2. · A nation'al bank that will report on the calendar 
year basis has its principal office in New Jersey" It begins 
doing business on July 1, 1996. Pursuant to N.J.S:A. 
54:lQA-34; it is required to file its first. annual Corpora-
. tion Business Tax return (BFC-:1) for the privilege period 
1997 with an assessment date of January 1, 199'7and to 
pay a 1997 Corporation· Business Tax on April 15, · 1997 
based on income froni July 1, 1996 to December 31; lQ96. 
Thereafter, it would continue to file returns for a 12 
month calendar year period and pay the annual tax due. 

3 .. A national bank .that reports 6n the, calendar year 
basis has its principal office in Philadelphia, . Prior fo July 
1, 1996 it was not doing business anywhere. ·· On that date 
it began doing business ih both Pennsylvania anq ]'sew 
Jersey. Pursuant to N.J.S;A.. 54:lOA-34 it is required to 

. file f ts first·.• annual Corporation Business .Tax return 
(BFC-1) for the privilege period1997 with an assessment 
date. of Janu,ary l, 1997 and to pay a.1997 Corporation 
Business Tax ori April 15, 1997 based on . income from 
July 1, 1996 to December 31, 1996. Thereafter, it would 
continue to file returns. for a 12 month calendar year 
period arid pay the annual tax due. ·· 

4. A national bank that reports on .the . clilendar year 
basis; arid. has its principal office in Philadelphia began 
doing business priorto January 1, 199t,. It.begins ~oing 
busuiess iri New Jersey Qn July 1, 1996 .. >Ptirimant to 
N.J.S.A. 54:lQA-34 it is required to file its first annual 
Corpbration Business Tax return. (BFC-1) on April 15, 
1997 %r the privilege period 1997 with an assessment date 
of January 1, 1997 based on its income from July 1, 1996 
to December 31, 1996. 

5. A calendar year New Jersey State chartered bank 
begins doing business on July 1, 1996. Pursuant to 

,N.J.S.A 54:lOA-34, h is required to file its first annual 
Corppration Business Tax return (BFC-1) for the privi-
lege period 1991 with an assessment date of January l, 
1997 and to pay a 1997 C9rporation Business Ti:JX on 
April 15, 1997 based on income from July 1, 1996 fo 
December 31, 1996. Thereafter, it would continue to file 
returns for a 12 mont~ calendar year period and pay the 
annual tax due. 

6. .On June 30, 1997 a New Jersey State chartered 
bank merges~ into anQther New Jersey State chartered 
bank, Under N.J.S.A. 54:lOA-34(5), the surviving bank's 
return (BFC-'1) for the 1998 privilege period will be based . (" 
on its income from January 1, 1997 to December 31, 1997 
and the income of the bank that merged into it from 
Janu~ry l, 1997 to June 30, 1997. 
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7, •. 011': July ;l, 199; a Penn~ylvania state:c~a~tered. 
bailk merges into a New Jersey.chartered bank. Prior.to 

. the merger, the Pennsylvania .state, chartered Jiank was 
doing business in NewJersey and reporting'on the ·cafen- ... 
dar year basis usinl a 'CBi-100: The New Jersey State. 
chartered bank will file oil April15; 199!( under N.JB;A. · 
54:lOA-34, .a_ BFG-1 return.. for:Jhe·199§··privilege period 
that will be baded on its incbme' from January l, 1997 to . 
December 31, 1997. In addition; the Eennsylvania state 
chartered: bank will . file on November 15, )997, a 
CBT-;100 return for the pre-merger short.• period coveripg 

. , January 1, 1997 to July Jl; 1997. urideIN'.Js-4: .54:l0A-2 
. that will beba_sed.on its pr~~merger 19Q7income-: 

. . . . . . . ·.· 

18:7-1.15· 

sfoc~,, bonds, hotes, .· ~o~tg~ges, debentures, pa~eqts, pat~. : 
,ent rights, and othet sed1rities _·and• cash . on. deposit; 

2: Which had fo:t .the period ;~vered by the return 90 .• 
percent or niore of its average g!'oss assets in New Jersey, 
at cost, invested in "qualified imr:estment assets." referred 
to in {a)l above; . . -, ... -. . . 

· .. 3. Which meets the numerical tests.~ (f} below; 
' '• . . ' ·. . .· 

. 4. . .\Yhi<;h ·. is not a banking. c;oqforation as defined by. 
the:Act; ·· · 

. 5.. Which is not a financial business ·corporatio11 as 
, ~~fined by the act;. and . . . . . 

·. _•···. 6. ·: Which is- not.~.· n{erchant or dealet in stocks, bonds,. 
. or ·. other . securities, and. which is , regularly . engaged in 
buying :and selling such securities to customets. . . 

. 8. On;July 31, 1997a New JerseySta_te chartered bank, 
.merges into aPerinsyivania state,chartered.-bank, '. Prior to·_. 

. · the merger, the Pennsylvania state char1;¢red···bank was 
·. doing business in New Jersey and reporting onilie caleri.. (b.) '1Qualified· investment' assets'' ···are measur~d by· the .. 

dar year basis. _ The Perinsylvania state chartered bank's · · · · · 
1997 CBT.:..100 return filedApril'15, 1998 for,th,e calendar - taxpayeifassets as reported for book purposes at coston a 

··. year 1997wi1Lbe base<;! on its income .from_•Janqary L, separati legal 'entity basis_ for baiance sheet_ purposes. 
1997 to Dec~inber 31, 'i99J . . In addition; the 'New Jersey - ''Quaiifiecl inyestment activities". are meas:uted by gross 
State chartered . ]:>ailk. wiU • file on , Novembei: .15, · 1997 n;ceipts · and expenses as reported for Fedet~. income tai • 
under N).S.A. 54:l0A-,2 .a.·• .. 1997 CBt:..;100 return ·.report- purp6sefi,:and by adding ther~to; Federal, state, municipal, .. . . . ~-.a .other· obligations included ,in de.ter_ mining· New Jersey· . ing its pre-m. ~rger 1997 iricom.: · e. ·· This. re .. tum. will be · in · · ·· · · · · · · · · • entire net -income; but not,otherwise .included in Federa:t 
addition to the BFC--J return required to be filed,, under. ·· . -taxable income. , . ''.Qualified investineiit' '/activities" .. a~d 
N.J.SA S<l-:iOA-34, by A.pril 15, 1997 by,fhe New Je,rsey 1'qua_lified inve~tm.en. t.•· asset~,; clQ 11qt .include the follow .. mg·.· 
State chartered bank for the 1997. privilege· periofthat i~ · · ·· · 

· based on its income-for 1996. · · · · · · · · . -. . · specific assets' or activities. The re~ipts; direct and indirect 
· · · · · ·· ··· · · · · ·· · · . expenses and assets connected with the following will not be 

·. 9. On July 1, 1997 a'nati.onal bank h~adqu.arter~d\n included iii the nm:netator ofany.testf . . 
New Jersey merges into a.natibnal bank .. ,h_ ¢adquarteredin · ·• ' . .···· .· ' ' · · ··.. ·. ·. · . · · . . · • . . · L The making and/or ,negotiating of loans.· these 
Pennsylvania. Prior.to·.-the merger,. the: New Jersey :tia- . · · · · · activities are ·· genfaally, . considered ~s either banking· 
tional bank was only doing pusiness in New Jersey and fu,e , and/Or financial business actiy:itiesi . . . ·. . . . . . . . 
Pennsylvania natio11al bank was only doing,btisiness out- .. . · · ·. · ·· · · 
side. of. New Jersey.· .The Pelii1sylvania national, bank . . •. 2. The rentingo·t leaSi~g -of.re~ or t~gible persona( 
reports- for Federal_ tax purposes on the: calendar year . •· property. _These activitie~ ~e generally ,considered finan~ 

· basis. The Pennsylvariia national bank is reql.lire4, to f:ile . ·. cial business activi~ies . or qther . than .investment. activities;. · 
its first. aririual· corporatidn busf11ess tax' 'return' (BFC4) • . . 3. The investment in g~nerai. partrier~hips since fhe: _· 
on,April is, 1998 .for the' privilege period .1998,with_ ail· .. -· status ofa geri:era1 p~tnerjs:not·considered as cohsistenf . 
assessment date ,of January l, 1998 based on its)ncome _;wf_th alqu,alified investment a,ctivity and investments in.· 
from JµJ.y 1, · 1997 through ,December 31, 19~7 and the . general partn:erships are. not statutorily enumerated as-
lncome of the New Jersey national bank· that mli;rged;into 'sets; ·. •.. . \ ' · · . · ·. · · \ < . · ·. 

it from the short period coveringJ~uaryl, 1997-June 30, 
1997. · · · ·· ·. 4: , The direct day-to-day manag~nient ~f operations of 

New Rule,R.199Td.254,·-:ffe¢ti~e:June 16, 1~97. 
See: 2~ N.JR 850(a), 29-N.lR'.:2708(a); · 

. . . . 

• ts:74.15 Investment comp~yf _(Jefinition 
. . (a) . "investment company;; meap,s any c~rporatjon.: 

. affiliated corporations or the actual providing of services, · · 
· · dfrectly Or as an intermediary, for the' benefit ofaffiliatecl 
.. _corpofotfons;: '' .. . . . . . 

. >5_ The buying a'~d/or s~llhig of stocks, bonds, notes; 
and oth~r ,securities. for the corporation's customers; . . . 

6; The buying and/or selling of real or tangible per-- . 
sonal:.prqperty whether it 'is .classified as inventory,·· i;ts .. 
operating assets; or as 'capital assets; .. . . • .. ·. . 

·• 7. ; The direct investment in collectibles, including bti 

L ·. Whose business for the period covered by its reium ; 
conslsted to the extent of at feast 90 perc.ent of ''qualified • · 
investment activities" . ~hich ate:: investing · qr Jeinvesting 
in stocks, .bonds, notes, mortgages, debentures, patents; ·r~~, ... .. . ... · patent rights; and other securities or the holding thereof 

\ _ j · after invt;sting or reihvesting th~reiif f9t; •its o~ i~cotinL 
As used in . this rule, ''qt1alif:ied investment assets" . are 

... · .. • nQt limited tQ stamps,0 pottery, cars, gold c~ins; 0~ .· . 
. . ·.· . .. ..... 

. · ·• : 8. . The direct investm~nt in trademarks or similar 
,,,_. •• • 

·· assets; 



.· ; (c) !'Receipts"include, bufare not limited to, the gross. 
·. p~ymeri~s received from others ( affiliated otJ1ot) regardless 

.... ofwhethe,r. the teceipt i.s. aeccmnted fo(as an; item of income 
o(reduction 1n expense: . .. . . . . . , .. 

L F\fr services performed;· .• 
• ' : ., > 

, ,; · 2, I:oi:: the s~le or. tr~nsfer bfassits; .·· .. 

bJ;i • .f"$~"'• re~goize& ~"' thi liqt;dation 91 lia• 

. : 4 .. i From· the ifryestnient or reinvestment of capital in,. 
. sto¢ks; bo,ids, nptes;' mortgages, debentures, patents,· pat- . 

. ellt• rights and other$ecut1ties, includibl~ in coinputing. ·• 
•· · entire #etincbme. 

: . : .. _.-. ·. ·. 

, , . ,( d) ;'':R:eim.b~rse,nienfs'.' rec~ived 11re pa~e~ts h~~g no ... 
. . · .. · element .e,f profit in '.a transaction or eleni~n(·of covering· . · . 

•• . 'indir,eci ~osts, and are received {rofu dthers for expenses' ·.· . 
illade 6n their h~hiµf and ate !}le,trne expensc::s of th~ entit{ 

. · .. m}tking thereimb.ursern~rit; lience,.neither,.the:expen&;e n.or. · 
.its t¢c6very should app~ar en the· taxpayerfs income state,, .. • 
ment 'fot Federal purposes. \yhere l~ayir's. ac::counting .· 

.· m~t):ldd displays; such ·items on . .itsincome·.sta.temeQt; ·~uc~ .. 
. items wp1.• ~e reJrio\'.ecl Jfow anyclll~u~~tio'ns re9ui~ed under.•· 
· . · the :regµIatton,s for the taxpayer rece1V1ng the •. rf;:1mb:ursement .•· .· 
. and in<::lu,ded on the reir,nbutsing compaQy's t.eturn: · . . . 

.· · .(e) A corporation electing to file as all in~estment cop:i~ 
P,any shall lil~ke\ts .el~ctio11011 timelyJile4 original return .· 

. or on a tirn,ely filed amended return; .and. sh~ll s1ibstantfate 
.. ·. it~ . clallll .in'· ac7ordance :with Jhe • tests enµtnerat~d · 'in Jhis . . . 

nile: Where the taxpayer does: not clearly document it~ • 
· · .claiin to ii:ivestm~nt company: status througp attached riders,• 

the· claim.Will be denied. An election inade on. an· run.ended 
retlltn shall be-filed iii accordartce wifuith.¢ rieriods shown in 

, N>J,A.C.18:7-fa.S(a'.) toJ:,e eligible for.any·~efund·claillled. 
. . . ·. Ari election to •file. as art investment . GQmpa'ny, cine¢ · made;. 

. may only be tevo~eq by·t~e taxpityer withiµfour years of the 
fiJing of·the original return .. · The election .to file• as aii 

< ipyesttnenJ comp~nyjs a taxpayer election i,nd m~y not be 
· initiated by ·.the· Divisitjn . of Taxation qr gtanteq by .· the. 

Oivi.siori,outside'the.time frame prescribed .. : .· .. 
.. . ,.. . . . ; ., .. 

L • .• (Iricoille adju~ted}: Por ·. pury>os:~ ~f the ~{per-
.•· cerit requirenierttprovided:t;y (a) •a\Jove, taxpayer; dur~ 

. •. ing; the'entire period covereq by its· repprt, must have 
: derived. 90 percent Qt in ore of its total income 'before 
cleduc:tions as·· reported for }'ederal income t~ pure. . . 
pci~es, (rom c:ash. a:rtsJ/or investi:p.ent assets .. :rotafih~ . . ,. · 

.·. come before ded11dions as reported for Federal income·.·.·· 
tax pifrposes<hnist pe adjusted as follows; . .· . . ·. > . 

. • (l) Add gross r~~eipts:'ol'gr~~ssa:les adj11stea f~r ·. 
.. · · , grqss proijt (loss) report~d for Federal income taxes; .· 

. (2) Add .. gross . s~l~s: pric;e fro11,1 th~ .. clisp~siti~rl -~f .. 
assets adjµsted .· tor capital gahi. or loss.or rie( gain. Of 

·. loss reported for E edeniUnco1Ue taxes; > . . • .. 
. ' : . (~) J\dd Jrtterest. ()fl >Federal, State, ,~unicipal ·.and 
· qther obligations included irt .determining New Jersey 

.. :qew 'inccime, but not. otMrwise included in. Feder.al .... 
totaFinconie• · . · · · · ·· · · · ' · · ·. ·.· .: ··• .. : ; ' .. /' ..... : .. , .. · ..... •: .. ·. ..... : · .. > .. i . 

·• , . i (4) D~-~0Ladp~a1w c~pit_alJ6~~ c.arfy back or carry 
fonvard in computing totahncome: .. • · · ·. , · • 

·.· , if. : (In9.0!11.e uri~dj~sted); F~t P~fllOSeS of the 90 ' 
pe~~¢,nt req~i,t"~µiertt.i3rBvi1~9 by (a). ~boye, tazj:,ayer;'': 

du11mg the ent1r,e peq9d covered by !ts: reporti n1ust '> 

ha\le, derived 90 pef2ent oi more of i,tf total incoQJ.e 
before deductiotis,fls ieportedfor:;Federal income t~ 
• p1uiposes, JroQJ. cash ;ru)d/9r :in;vestinerit assets >plu~ inter- . 
\ est: on. Federal, State; IlHinicipaLand other obligations~ •. 
. not otherwise includecliti F'ederalJaxable inconie and .· 

exci11sive ot ariy capital loss carryback or carryforward: 
.· • '. (1) A gain resulting from t}le dispC>sition pf an 

, .· · · ~sset and repqrteci on the.installment basis•for Feder~.·. 
. · ·. .· . . ~lin&>me t,axes 1s,considered income for purpo~es of 

tpe investinent c6Qipap.y ~tatut('in tlle year in which . · 
the. installment is received under both (c)li and· ii 

. . ~bove; ~ncome ' reportid.:Ob: the lilstallQJ.ent pasj~ is , .· 
. •· . · tj:eatep as inyestm~nt ·ipco1Ue.only if:i.t',;s: generat~d. \ · .• 
. . , 6y-the sale of an jnvestm;enf. a§s¢t. ,. In~erest iri(;cnne · · · 

•. :.,c:4~~:::.in~es~!~!n~~~~~~it~ > e,~dj. ~stallment i~ .·· 

. iii. (Ped1;16tions): :For pµrposes ·of the' 90 percent, 
· : .. requirement provided by (a) !iboy~j taxpayet, during the , 
c· entire perioo covered by its b:ipott, must hi}.ve · iJieuri-ed e .· 

'90 per<::ent ot Ittoreof its total d~quctio11s'as .reported 
for'. Fed~ral it:icome tax purp~ses,Jor holding; · inv¢stii1g : · · · · 

, anq ieinvestfu~ in• cash and/Qt invistnient assets: · . . . 
· .. · -. : : (f) Jnord~rfot a corporation to :qualify ~s ·an illvestm:e~t . . 2, 'Assets test: For putposes ofJhe 90 perce11t reqii.ire'~ ; .. ·· 

company 1: it must·. meet the three~part business test and. the . . . . .. · me11t provid.ed· oy (h)2i ~nd ii ~~ove, . a(foast 90 percenf.of 
asstlttes.t: . . . . . . . ., Ule t~ayer's gt9ss assets loc~tedfu.New Jersey;_vahted 

. L Business test (three: Pl:!:~s): ·• 
\. 

Adju~ted Income Te&t: ' · 
. . .Sch. ,A,-6 Ptherlnterest .. . 
· Sci\. A,',29 Interest on Exl'niPt Se~uritjes · 
.Totai Iiivestment .inoome .. 
Sch. A!..9(a) Capital gaiti,(•) 

.· at co~t, musf·consistof cash and/or invt;sfinent a'.ssets, 
. during. the. period C()~~red by its report. . .. 
.. ·t ,• .... . . : ., 

Example No. 1. · 
. · Corporation A 

. i. . .. . . 
:I $56;205 Sch, A-:ii ~~t~UpCQnie . ·•· , .. . · . . • 
, · · · 31,385 ' . ' ' Sch .. A::,29 lnt.erest qn Exeiµpt Securities . , . 

. . . $87,590 'Sch; D~e/ling Pri~ $71;000 'LessGaiti-$8,947 · .. · '• 
, . ·. 8,947 '· 

.-':. ·:. _:··· 
··. s~s,1sd 

' 31,385 .•. 
62;053· 

; 
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Total Income 
(*)From saie of non-investment type assets. 

$96,537 Total Income-Adjusted 

· Ratio of Investment Income ($87,590) to Total Income Adjusted ($158,590) equals 55% 

Unadjusted IncomeTest: 
. Sch. A-6 Other Interest 
Sch. A-29 Interest on Exempt Securities 
Total Investment Income 
Sch. A-9(a) Capital Gain(*) 

Total Income • . 
(*)From sale of non-investment type assets. 

$56,205 
31,385 

$87,590 
8,947 

$96,537. 

Sch. A-'6 Other Interest 
Sch. A-9(a) Capital Gain 
Sch. A-29 Intere.st on Exempt Securities 

Total Income-Um1djusted 

Ratio of Investment Income ($87,590) to Total Income Unadjusted ($96,537) equals 91 % 

Deduction Test:' 
Sch. A-13 Salaries 
Sch. A-17 Tax (Investment related) 
Total related to Investments 

Sch. A-17 Taxes (Real Estate) 
Sch. A-27 Total Deductions 

$24,000 
1,000 

$25,000 

1,200 
· $26,200 

Sch. A-13 Salaries 
Sch. A-17 Taxes 
Sch. A-27 Total Deductions· 

Ratio of Investment Related Deductions ($25,000) to Total .Ded~ctions ($26,200) equals 95% 

Assets Test-CBT-100 Schedule B (restated at cost) 
Cash · 
Bonds, Notes & Mortgages 

. N.J. State & Local.Governmental Obligations 
All Other Governmental Obligations 
Total Intangible Personal Property 
Land 
Buildings 
Machinery & Equipment 
Total Re.al and Tangible Personal Property 
Total Assets 
(*)Sold during accounting period 

$21,558 
123,821 
27,140 

1,067,874 
. $1,240,393 

5,000* 
30,000* 
17,000* 

$52,000 
$1,292;393 

Ratio of Total Intangible Assets to Total Assets equals 96% 
Corporation A does 11ot qualify since it did not meet the adjusted Income Test. 

Example No. 2 
Corporation B 

Adjusted Income Test: 
Sch. A6 Other Interest $82,722 Sch. A6 Other Interest 
Total Income from Investments · $82,722 Sch. A-11 Total Income_:Adjusted 

Ratio of Inves?11ent Income to Total Income-Adjusted equals 100% · 

Unadjusted Income .Test: 
Sch. A6 Other Interest $82, 722 . Seq. A6 Other Interest 
Total Income from Investments · $82,722 Sch. A'-11 Total lncome-Unadjuste/1 

· Ratio of Invest~ent Income to Total Income-Unadjusted equals 100% · ' · 

Deductions Test: 
Sch. A-17 Taxes $1,709 
Sch. A-18 Interest Expense 37 
Total Investment related deductions $1,746 Sch. A-27 Total Deductions 

Ratio of Investment Related Deductions equals 100% 

Assets Test: CBT-100 Schedule B (restated at cost) 
Cash · · · $26,482 
Bonds, Notes· & Mortgages 365,444 
All Other Governmental Obligations 499,254 
Total Investment Type Assets $891,180 
Total Real and Tangible Personal Property -0-
Total Assets . $891,180 . 

Ratio of Investment Type Assets to Total Assets equals 100% 
Corporation B qualifies as an investment ·company .since it met each test. 

Adjusted Income Test: 
Sch. A-5 Interest on Gov't Obligations 

Example No. 3 
Corponiti1m C 

$9,000 Sch. A-11 rotal Income 

7-6.5 

$158,590 

$56,205 
8,947 

31,385 

$96,537 

$24,000 
1,000 

$25,000 . 

' , $82,722 
$82,722 

$82,722 
$82,722 

$1,746 

$32,000 

18:7~1.15 
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Sch. A-6 Other Interest 
Sch. A-8 Gross Royalties 
Sch. A-9(a) Capital Gain 
Sch. A-29 In_terest on Other Obligations 

$5,000 
8,000 
2;000 

500 
Total Income from Investments $24,500 
Add: Basis of Asset Sold 8,000* 
Gross Investment Income $32,500 

Sch. A-2 Cost of Goods. Sold 
Sch. A-9(a) Sales Price $10,000 
Gain 2,000 equals 
Sch. A-29 Interest on Other Obligations 
'rota.I Income-Adjusted 

<*)Investment type asset I 
, Ratio of Gross Investment Income to Total Income-Adjusted equals 78% · · 

Unadjusted Income Test: 
Sch. A-11 Total Income 
Sch. A-3 Gross Profit 
Sch. A-7 Gro~s Rents 
Sch. A-29 Interest on Other Obligations 
Total Income-from Investments 
(*)Non-investment income 

'$32,000 
,(1,000)* 
(6,000)* 

500 
$25,500. 

Sch. A-11 Total Income 
Sch. A-29 Interest on Other Obligations 

Total Income-Unadjusted 

Ratio of Investment Income to Total Income-Unadjusted equals 78% 

Deduction Test: 
Sch. A-12 Compensation of Officers 
Sch. A~13 Salaries & Wages 
Sch. A-17 Tax 

Total Investment Related Deductions 
(*)Includes $2;000 real estate tax 

$2,000 
10,000 
10,000 

$22,000 

Sch. A-12 Compensation of Officers 
Sch. A-13 Salaries & Wages 
Sch. A-17 Taxes. 
Sch. A-21 Depreciation 
Sch. A-27 Total Deductions 

Ratio of Investment Related.Deductions to Total Deductions equals 88% 

Assets Test: CBT-100 Schedule B (restated at cost) 
Cash · $5,000 
Bonds, Notes & Mortgages 50,000 
NJ State & Local· Gov't Obligations 10,000 
All Other Gov't Obligations 100,000 
Patents & Copyri~ts __1QQQ 

Total Investment Type Assets $166,000 
Land 50,000 
Bldgs. & Improvements 200,000 
Total Real and Tangible Personal Property · $250,000 · (non-investpient type assets) 
Total Assets $416,000 ... 

Ratio of Investment Type Assets to Total Assets equals 40% . 
Corporation C does not qualify as an investment company since it _did not _meet all tests, 

Adjusted Income Test: 
Sch. A-4 Dividends 
Sch. A-5 Interest on Gov't Obligations 
Sch. A-6 Other Interest · 
Sch. A-8 Gross Royalties 
Sch, A-11 Total Income 
Add: Sales. price: of assets sold 

. Total Investment Income 
(*)Investment type asset sold at a loss 

Eiiampie No. 4 
Corpo_ration D 

$14,000 · 
12,000 
11,000 
11,000 

$48;000 
50,000 

$98,000 

Sch. A-11 Total Income 
Deduct: Capital loss per Federal ~ch: D 
Add: Basis of capital asset sold 
Total Income-:-Adjusted 

1 Ratio of Investment Income to Total Income-Adjusted equals 100% 

Unadjusted Income Test: 
Total Income from investments $48,000 Sch. A-'---11 Total Income Unadjusted 

Ratio of Total ln".estment Income to Total Income-Unadjusted equals 100% 

· Deductions Test: 
Total Investment Related Deductions $30,250. · Investment Related Deductions 

Sch. A-17 Real Estate Tax -
Sch .. A-21 Depreciation 
Sch. A-27 Total Deductions 

Ratio of Investment Related' Deductions to Total Deductions equals 97% 

· Assets Test: CBT-100 Schedule B (restated at cost) 
Cash · 
Accounts & Notes Receivable 
Corporate Stocks 

Supp. 4-7-03 

$11,000 
12,000 
30,000 

7-6,6 

$1,000 

(Basis) 8,000* 
500 

$41,500 

$32,000 
$500 

$32,500 

$2,000 
10,000 
12,000• 

1,100 
$25,100 

$48,000 
. (10,050)* 

60,050* 
$98,000 

$48,000 

$30,250 
675 

__gQ 
$31,045 
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Bonds, Mortgages & Notes 30,000 

0 NJ State & Local Gov't Obligations 15,000 
Pate11ts & Copyrights 20,000 
All Other Intangibk Personalty $60,000 

Total Investment Type Assets $178,000 
Land $15,000 
Furniture & Equipment 1,200 
Total.Realand Tangibltl Property $16,200 
Total Assets $194,2Q0: 

Ratio of Investment Type Assets to Total Assets equals:92% . 
Corporation D qualifies as an investment company since iLmet·each test. 

Example No. 5: Corporation A:negotiates and discounts 
loans as opposed to merely investing in notes that were 
negotiated by others. It may not include. the income from 
that activity in the numerator in determining whether its 
business '!consisted to the extent of at least 90 percent of 
holding, investing and reinvesting in stocks, bonds, notes, 
mortgages, debentures, patent rights and other securities. for 
its own account" since it is, in fact, in. competition !with the 
business of national banks in employing moneyed capital 
with the object of making profit by .its use as money and as 
such .is a financial business fot purposes of the Act. 

Example No. 6: Corporation B makes or deals in secured . 
or unsecured loans and discounts. It may not include. the 
income from that activity· in the numerator· in determining 
whether its business "consisted to the extent of at least 90 
percent of holding, investing and reinvesting in: stocks, 
bonds, notes, mortgages, debentures, patent rights or other 
securities for its own account" since it is, in fact, in competi~ 

/ tion with the business of nationalbanks in employing mon-
eyed capital with the object of making profit by its use as 
money and as such is a financial business prohibited by the 
Act from qualifying for the election. 

Example No. 7: Corporation Crents or leases property in 
transactions that approximate secured loans. It may riot 
include the income from tha.t activity in the numerator in 
determining whether its business "consisted to the extent of 
at least 90 percent of holding, investing and .reinvesting in 
stocks, bonds, notes, mortgages, debentures, patent' rights or 
other securities for its own account" since this is considered 
a financial business activity. 

Example No. 8: Corporation D provides and charges 
Corporation O and other affiliates for general and adminis-
trative services it performs on behalf of Corporation O and 
the affiliates. The charges cover the cost, which includes a 
percentage of Corporation D's wages, depreciation expense, 
as well as other direct and indirect expenses incurred .by 
Corporation D to provide these · services. Corporation D 
must include such receipts in the denominator, but not the 
numerator, in calculating the tests .provided under the rule. 
The charges made to O go beyond actual reimbursements 
and, while considered receipts, are. not considered receipts 
from qualified investment activities within the meaning of 
the rule. Where such inclusion causes the percentage to 
drop below the 90 percent requirement, the corporation:wm 
be denied its claim to investment company status. 

. (g) An investmentcompany may also qualify asa tegulat-
ed)nvestment company. See N,J.A.C..18:7-L13. 

Amended by R.1979. d.45, effective February 6, 1979, 
See: 11 N.J.R. 40( d), 11 N.J.R. 150(b ). 
As amended, R.1982 dc34, effective February 16, 1982. 
See: 13 N.J.R. 684Jb), 14 N.J.R. 209(b). . 

(c) added; . . , 
Amended by R.1985 d.561,'effective Novemt,er 4, 1985. 
See: 17 N.J.R. 1537(a), 17 N.J.R. 2677(a). 

Substantially amended. 
Amended by R.1990 d.482, effective October l, 1990. 
See: 22 N.J.R.1904(a), 22 N:JR 3159(a). . 

Definition of investment company restructured; .. investment activities 
and assets,'receipts,reimburseinents, and timeliness .. of ekctions clari-
fied further, pursuant to the holdings of the court in National Wax 
Paper Company v .. Director, Division of Taxation MC-53()..:.78 (Tax Court 
1981) and Milton Management, Inc. V; Director, Division of T9Xation 

. MC-3.86-72 (Division of Tax Appeals, 1975), and Department of Enti-
ronmental Protection v. Franklin Township, 3 N.J. Tax·· 105, 119 (Tax 
Court 1981), aff'd 5 NJ. Tax 476 (App.Div.1983). 
Amended by R:1994 .d.186, effective April 18, 1994. 
Se,e: .• 26 :i-U.R. 761(a), 26 J\U.R. 1696(b ). 
Special amendment, R2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.fR. 1573(a} · 

'Added (g): 

Statutory ·References 
See N.J.S.A. 54:10A-4(f) a~to those corporations included and those 

not included within_ the definition of an investment company, 

18:7-1.16 Financial business corporation; definition 
(a) "Financial business corporation" means a corporation 

· that is, in fact1 in substantial competition with the business 
of national banks, and which also employs moneyed capital 
with the object of ma.king profit by its use as money. through 
any of the following: . 

1. Discounting and negotiating promissory notes, 
drafts, bills of exchange and other evidences of debt; 

2. Buying.and selling exchange; 

3. Making of or dealing in secured or unsecured loans 
and discounts; 

4. D·ealing in securities or shares of corporate _stock by 
purchasing. and ·selllng such securities and stock without 
recourse, solely upcm the order and for the account of 
customers; 

5. Investing and reinvesting in marketable obligations 
evidencing indebtedness of any person, copartnership, 
association or corporation in the form of bonds, notes or 
debentures comlllonly known as investment securities; or 

7-7 Supp. 4-7-03 
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6. Dealing in or underwriting obligations ofthe Unit0 

ed States, any state or any political subdivision thereof or 
of a corporate i11strurrientalitybf any of them. 

. . . ' , 

T Ce1:tain. leasing .transactions which approximate se~ • 
cured loans by meeting each of the following require-
·rrients: · · · · 

L .1.,essor mµst look primarily to the creditworthic · 
ness of the lessee in order to recover its investment .. 

· ii. Lessor may not rely on repetitious leasing of the 
same property: 

. . 
iii.. lj'he lease must be a net lease. 

iv. The lessormust recover it~·full investment plus . 
its cost of financing through the rentalpayn:ients, tax 

. benefits, and the residual v9lue ofJhe prbperty. 

. (b) For purposes .of this section: 

1. 'Tax benefits" ,means ,those beriyfi# derived from 
depreciation and any investment tax credit related to the 
financed property. · · · -

2. >"Reiidual value of the property" ~eans, the, esti-. 
mated value of the leased property at Jhe end bf the 
original. lease as. determined at the time the lease is 
executed. · 

.. 3. ''Net lease'' m~a11s aJease under which thekssor 
will not, directly, or indirectly,, prqyid,e or beobligated to 
provide for: 

i. The servidng,. repair or mairttena~ce of the· leased 
property during the lease tern;1. 

ii.. The purchasing of parts and accessories for the 
leased property; however, fhe imptov(?ments and addic 
tions to the leased property :may be leased to the lessee! 
upon its request. 

iii .. · Th~· loari of replacement .or substitute ••property 
· while the· leased property 1s being serviced. 

iv. The purchasing.·•of.insmance JorJhe·.1essee, ex~ 
. cept where the .·lessee ha~JaHed·, in its contractual 

obligation to. purchase. or maintain the· requirea insur-
ance. 

V .•.. The renewal of any Hcense offegistration for the. 
property unless such action by . the taxpayer is.·. clearly 
necessary to protect its interest as an; owrter or financier . 
oftheproperty. . 

( c) A financial business corporation shall not include: 
. . . 

· 1. Any enterprise that is not a corporation; 

2. National banks; 

. 3. Productidncredit associations organized urtder the 
Farm Credit Act of1933 Qr the Farm_ Credit Act of .1971, 
Pµp,L,91-181(12 U.S,C. § 209Let seq);. · · · 

4. Stockor mutual irts.urance companies authorizedto 
transact business.in this· State; . . . 

Supp .. 4-7-,03 

. OEPT. OF TJIBASURY....,;TAXATION 

5. Securities brokers. or dealers, investment compa-
.. nies, ;or investment bankers rtot employing moneyed capi- 1 · ' · 

tal with the object of making profit by its use as money or 
in substantial competition with the busim.~ss. of national 
banks; · 

. 6. • Real estate inves~ment trusts; 

7. ·• Credit unioris o~ganized under the laws of this 
State; 

8. Savings banks organized under the .laws of this 
State; 

.. 9. Savingsand loan or building andJoan associations 
orgari,i:1:ed under theJaws ofthis State; 

._ _' ' ' . 

10.i Pawn brokers organized uncier 1:he laws. of t,his 
State; and . . . 

. . ' . ' . 

lt Sta1:e banks and .trust companies organized under 
the laws of this State, . · · · · 

( d) · A financial business corporation may not qualify as an 
investment compariy }S that term is used in N,JAC. 
l8:7-Lt5, . 

{e) 'I'he pusine~s ·. ohiational bank. is. defined, and maybe . 
· redefin~d ,fromtimeto time, by the Congress. of the United 
States citt 12 U.S.CA 2J,. et seq. (The National B~riking 
Act). f, · .. ·· . .· ··•. . . · · ./ . . 

L : "'The business pf national banks" as used in; 
N.J.S;A,. 54:lOA~4(m) artd this sectioil. means. thebusiness 

· of the bank itself and does not include bank subsidiaries, 
,......_ I. _., .. ·_:- . - . . . .._... . . ' ... --: -,_ :- . , - ,_ . . . .· \. . 

holdipg companies or affiliates, 
., ' . . . . ' . . 

(f) A! corporation may qualify as a financial business 
corporation prnvidedthat 75 percent ofits gross incomejs 
derived:from the activitfos en~m~rnted in (a)l through {a)7 

. above. : Fm purposes of making this computation, gross 
income :shall be the srimof the amounts reported on line 1 
and Jines 4 through 10 of Schedule A bn 1Form BFC-1, 
adjusted as follows: · 

L ·. "Gross income" for purposes. of this subsection· and 
N.J.A,.C_ 18:7--5.2(a)7iii. :means the .result of adding; the 
income amounts .. for gross receipts, or sales, dividends, 

. interest, gross xents, gross royalties, capital gain, net · 
income, net gain orJqss from line 14{~), Part 11, Federal 

.. Form 4797 and other income as adjusted for jnterest on 
federal, state,J:1.1unicipal and other obligations 11.ot ihclud0 

. ed in !line 5 above and the divide11d exc\usion; · 

2. Gross iricome arrived at (f)Labove is the denomi-
hator; . . 

i . ' '. . : . ,- .·.·-:-_ ' ·.-. ·, . i,: .. -_. ,-' ... : ' .•• 
3. _: The gross incom.eincluded in (f)2 above resulting 

from jthe activities set forth in (a)Lthrough (a)7 above is 
the numerator; . and, . . 

' ' ' ... 

4. If the resulting percentage of( f)2 and 3 above is 75 
percent or IT1ore, such corporation is a finaricial business 
corporation .. 
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(g) A corporation that qualifies as a .financial business 
\ corporation. must file a Corporation Busi.ness Tax Return 

for Banking and Finan:cial Corporations, Form BFC~ 1 and 
complete Schedule L apportioning the financial business 
conducted in New Jersey consistent with N.J.SA. 54:lOA-38 
(Section 38 of the Corporation Business Tax Act). 
Repealed by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). . 

Formerly entitled "Motion to report as investment company". 
New Rule R.1987 d,335, effective August 17, 1987. 
See: 19 N.J.R. 712(a), 19 N.J.R. .1568(b ). 
Amended by R.1.993 d.364, effective July 19, 1993, 
See: 25 N.J,R. l841(a), 25 N.J.R. 3239(a). 

18:7-1.17 Application of the tax to licensees under the 
Casino Control Act; casino business 
consolidated return 

(a) Pu~suant to N.J.S.A. 5:12-148(b), any business con~ 
ducted by an individual, partnership, corporatiqn, or any 
other entity, or any combination thereof, holding a license 
pursuant to the Casino Control Act shaU, iri addition to all 
other taxes imposed· by that act, file a· consolidated corpora-
tion business tax return pursuant to the Corporation Busi-
ness Tax Act and pay the taxes indicated thereori.. · 

(b) The consolidated return to be filed under the Casino 
Control Act is in addition to, and not in lieu of,. any retum 
due under the Corporation· Business Tax Act. Provided, 
however; that where any corporation is a licensee under the 
Casino Control Act, it may exclude from the return due 
under the. Corporation Business Tax any item of income, 
loss or deduction appearing on its consolidated return; but 
which would have been reported on its own separate return 
under the Corporation Business Tax Act for the year for 
which that item would otherwise have been reported.. Pro-
vided further, that vvhere any corporation is a partner in a 
licensee under the Casino Control Act, it may. similarly 
exclude its share of distributable income or loss attributable . 
to its partnership· interest in the licensee which would 
otherwise have been· reported by it on its own separate 
return under the Corporation Business Tax Act. • 

L In no event may the tax reduction arising out of any 
such exclusion exceed the portion of the tax paid with the 
consolidated return which is>clearly attributable to the net 
effect of the existence of the• amount· which is duplicated 
in entire net income on the separate return filed under 
the Corpoi:ation Business Tax Act. 

2. The return fiied under the .Corporation Business 
Tax Act shall reflect taxable incoine before net operating 
loss deduction and special deductions which is required to 
be reported to the United States Treasury Department 
for the purposes of computing its F~deral income tax. 
Clai111s for exclusion for any duplication shall be separate-
ly identifiecj. in computing entire net .income and be 
documented and reconciled on the return due under the 
Corporation Business Tax Ad. 

3 ... The amount of net worth reported on the separate 
return filed under the Corporation Business Tax Act by a 
corporate member of a consolidaJed · group may be re-
duced by. an amount also . reported .on th.e consolidated 
corporation .business tax return of the casino •business to 
the extent that such net worth would have been dU:pHcat-
ed on both returns. ·· 

18:7-1.17 

( c} The · principles of consolidation. are determined·. by 
regarding each casinp hotel as though it were a single 
corporation reporting in its own right under the Corporation 
Business Tax. Act. The. rules governing consolidation under 
the Internal Revenue. Code do not apply. The business 

· conducted by each casino hotel shall give rise to an oblic 
gation to file a separnte cons01idated corporation busin.ess 
tax retmn based. ori all the·business activities c.0nducted with 
respect to that casino hoteL All licensees subject to common 

. effective control, without respect to their form of organizac 
tion or the .form of license held, except for licenses issued to 
individuals in their capacity as employees, must join in filing 
the coµsolidated r.etur11. All transactions between or anwng 
them are to be eliminated in consolidation and shall not 

. appear on the consolidated return. Accordingly, where the 
'. same licensee is a participant in the business conducted by 
more than one casin0 hotel, it· must join in filing a consoli-
dated return with each such business. A change in common 
effective control terminates the fiscal year for purposes .of 
filing the consolidated return; 

L Common effective coutrnl is the power exercisable 
by a:ny person or entity arising out of ownership or a 
co.ntractual arrangement whichjoins 111ore than one licen-
see arid pennits domination in the management of more 
thari qne licensee for the purpose of engaging in a single 
casino hotel business; Cornmori ttffective control also 

· occurs where a coritrac.tual. arrangement permits more 
than one licensee· to. operate jointly a single casino hotel 
business. F0r rxample, where the same persons or enti-
ties simultaneously control voting stock, boards of di-
rectors or serve as .or nominate managing partners or are. 
employed as managers· or executives in more than one 
licerisee which participates in the business activities con-
ducted by the same casino. hotel, or where a ,licensee 
executes a sale and leaseback of its property with another 
licensee and reserves by contract the option to recover its 
property, all such licensees shall join in filing the consoli-
dated .return. Notwithstanding an absence of common 
ownership, licensees joined in the operation of the busi~ 
ness conducted by, a .casino hotel by management contract 

· · or partnership arrangement shall join in filing th.e return. 

2. Consistent with NJ.AC. 18:7-H.15(a), · the sepa0 

rate r.eturn due under the. Corporation Business Tax Act 
may not be consolidated'. 

. 3. Certain corporations. that are. members of affiliated 
or controlled groups may be required to file consolidated 
returns pursuant to N.J.S.A. 54:10~10. See N.J.A.C. 
18:7-5.11. 

(d) Where a licensee is engaged in a business wholly 
unrelated to the casino hotel, or is engaged in the operation, 
of more than one. casino hotel, common costs nrnst be 
apportioned in a reasonable manner consistently applied. 
The method of apportionment shall be disclosed on the' 
consolidated n;turn and may be adjusted by the Director 
wher~ it shall appear to hini to result in a distortion of tax 
liability .. 
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(e) Where the licensees joining in.filing the. consolidated 
return do .not have a common fiscal year, the return may be 
based upon the fiscal year of the casino operator as defined 
at N.J,A.C 19:54-1,2 where aU licenseesjoin in making sµch 
ap. . election.. The other· licep.sees . may . then include . their 

. respective financial condition and operations on the basis.of 
their own fiscaLyears within which the consolidated year 
ends, · Separate schedules recoriciling timing differences in 
elimination of balance sheet items and items. of entire net 
inc~me . attributable . to the lack of. a comma~ Jiscal • year 
niust. Qe submitted as part of any such consolidated n:turn, 

. · In· the. absence of· this election,.· the return sh.all.be based on . 
a calendar. year end.ing Decem.ber · 31 .... · The Teporting meth-
od;.· once· adopted, i~ effective fox alL future returns . unless 
the prior consent of the Director is obtained for a change. 

DEPT. OF TREASURY-:-TAXATION 
. . . . . . 

( f). A legend shall be. prominently. displayed o.n the face of 
any return filed under this section identifying the return as a 
casino business consolidated retum · \ 

EXAMPLE . 

Gaming Revenue . • 
Other Income 

. Management Fees 
Totallncome 
Management Fees 
Payroll Deductions 
Other Deductions 
Total Deductions 
Net Income 
Duplications 

. Manage-
. Hotel ment Co. Elimina• 

tions 
Consoli- D11pUcations 

En(ity; 1 Entity 2 dated Entity l . Entity 2 
Dr. · Cr. Dr. · Cr. Dr. Cr, pr, Cr. Dr. Cr. Dr: Cr. 

$( $1000 . $ $1000 $ $~0:-:: $ $1000 · . $ $-Q-

500 
,-:-0:,. 
200 
700 
500 

2Q0 ..,.0-
c;:Q- 500 

12.00 ·500 
..,.OL. 
200 
-0-
200 
300 

'Entityil. 

$ $. 

500 

500 LO~ 
'200 
~00 
400 
800 

Net foconw'. .............. , ., .... , ... $ 500 
. Adjustment for duplication ............ (1000) 
_TaxBase .... , . , ..... , ............. , .. $ -Q-

Entity #2 . i 
NetI11c.;ome .......... •· .... , ......... $ 300 
Adjustment forduplication , . , ......... ( 200) 
tax Base ... ·• ................... , ... $ 300 
Entity #2 may elect not to exclude duplications 

200 · 200 -'-0-
. -'-Q..,. -'-0- '--0,.:. 
1200 1200 -0-

-'-Qc_ 
-'-0-'- . 
200 
200 

•· 1000 · 

-0-
200 
-0-
200 

New Rule, R.1985 d.453, effective September 3, ,19~5, 18:7~1.19 .. Definition of New Jersey S corpora.tion 
See: 17N.J.R.()0l(a), 17N.J.R..2145(a). . . . . 
Special amendment, R.2003. d.135, t;ffective February 27, 2003 (to 

expire August 26, 2003). 
See:. 35N.J:R. 1573(a). 
. Added (c)3: 

18:7-1.18 Oefinition ofS corporation 

· ''S corporation" means a corpora{ion included in the 
definition of an "S corporation'.' pur~u~nt tQ section 1361 of 
the Federal Internal Revenue Code of 1986, 26 .US.C 
§ l36L 

. . 

SpecialNew Rule, R.2003 d.135, effective February 27, 2003 (to ic:XPire 
August 261 2003} 

See: 35N.J.R. l573(ar 

Supp. A-7-03 

"New Jersey S corporation;, means a corporation that is 
ail S corporation which has made a valid election pu:rsuant 

-tosectiqn 3 ofP.L 1993, c.173(N.J:SA 54:1QA-'-5.22);and 
which 1'as been an S corporation continuously since the 
effectiv~ date of the valid election made pi,mmant to section 
3ofP.V 1993, c.173 (N.ff.S.A. 54:lOA-5.22). 

Special_nic:w rule, R2003 d.135, effective February 27, 2003 (to eXPire 
August 26, 2003). · · 

See: 35 N.J.R. 1573(a). 
. . 

18:7-1.2~ Pefinitionofpublic utility 
"Public utility'1 means '~public utiliW' 

N.J;SA48:2-13. 
• 1: ' 

Special new .rule, R.2003 d.1~5, effective Febrt1ary 27, 2003 (to expire 
August 26, 2003)- · · · 
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See: 35 N.J.R 1573(a). 

1 18:7-1.21 Definition of qualified investment partnership 
"Qualified investment partnership" means a · partnership 

under this Act that has more than 10 members or partners 
with no member or partner owning more than a 50 percent 
interest in the entity and that derives at least_ 90 percent of 
its gross income from · dividends, · interest, . payments with 
respect to securities loans, and gains from the sale or other 
disposition of stocks or securities or foreign currencies or 
commodities or other similar income (including, but not 
limited to, gains from swaps, options, futures or forward 
contracts) derived with respect to its .business of investing or 
tra<;ling _in those stocks, securities, currencies or commodi-
ties, but "investment partnership" shall not include a "deal-
er in securities" within the meaning of section 1236 of the 
Federal Internal Revenue Code of 1986, 26 U.S.C. § 1236. 

) 

Special new rule, R.2003 d.135, effective February 27,.2003 (to expire 
August 26, 2003). · 

See: 35 N.J.R. 1573(a). 

18:7-1.22 Definition of savings institution 
"Savings institution"·means a State or Federally·chartered 

building and loan association, savings . and loan association, 
or savings bank. 

Special new rule, R.2003 d:135, effective February 1:7, 2003 (to expire 
August 26, 2003). 

See: 35 N.J.R. 1573(a). 

18:7-1.23 Definition of partnership 
"Partnership" means an entity classified as a partnership 

for Federal income tax purposes. 

Special new rule, R.2003 d.135, effective February 27, 2003 (to expire 
August 16, 2003). 

See: 35 N.J.R 1573(a). 

SUBCHAPTER 2. ~ATURE OF TAX 

18:7-2.1 Nature of tax; in general 
( a) The Act imposes a franchise: tax on every domestic 

corporation not otherwise exempt, and upon every foreign 
corporation not otherwise exempt,. falling within any of the 
taxable categori~s enumerated in N.J.A.C. 18:7-1.6. 

(b) All corporations incorporated in New Jersey and all 
foreign corporations acquiring a taxable status in New •Jere 
sey immediately become subject to the tax. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 
See N.J.S.A. 54:lOA--:-2 as to those domestic and foreign corporations 

deemed to have acquired a taxable status. 

.18:7-2.5 

18:7-2.2 Calendar and fiscal years; definitions 
(a) The term "calendar year" means an accounting peri-

od ending on December 31. · 

(b) The term "fiscal year" means an accounting period 
ending on the last day of any month other than December. 

Statutory References 

See N.J.S.A. 54:10A-4(i) as to definition of "fiscal year." 

18:7-2.3 · Federal calendar or fiscal year for reporting 

(a) In general, the calendar or fiscal year on the basis of 
which the taxpayer is required to report for Federal income 
tax purposes is the calendar or fiscal year on the basis of 

. which it i~ required to report for purposes of the Act. 

(b) Reports based on a 52-53 weeks account year will be 
accepted where that method of reporting is permissible and 
used for Federal tax purposes. · If that method is used, a 
fiscal year which begins within seven days from the begin-
ning of any calendar month shall be deemed to have begun 
on the first day of that calendar month, and any fiscal year 
which ends within seven days from the end of any calendar 
month shall be deemed to have ended on the last day of 
that calendar month. 

( c) Subsection (b) above shall be used to determine the 
applicability of the Business Tax Reform Act, P.L. 2002, cAO 
to a taxpayer havil).g · a 52-53 week· year beginning on or 
about January 1, 2002. 

Special amendment, R.2003 d.135, effective February 27, 2003 (to 
expire August 26, 2003). 

See: 35 N.J.R. 1573(a). 
Added (c). 

18:7-2.4 Proof of Federal accounting period 
Every domestic · and every foreign corporation which acs 

quires a taxable status in New Jersey shall submit proof to 
the Division of Taxation, within 90 · days of the date of 
incorporation or the date of acquisition of such taxable 
status, of the accounting period established by it for Federal 
income tax purp~ses. 

Amended by R.1979 d.45, -effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 

18:7_,-2.5 Proof of accounting period other than Federal 
basis 

A subject corporation which is not required to file a 
Federal income tax return shall also submit proof to the 
Division of Taxation, within 90 days of the date of incorpo-
ration or the date of acquisition of a taxable status, of the 
accounting period on the basis of which to report for 
purposes of the Act. · 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 

7-11 Supp. 4-7-03 
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18:7-2.6 Subject corporations must file on basis of 
calendar year period unless otherwise permitted 

A subject corporation which is not required to file a 
Federal income tax return must file its Corporation Business 
Tax Return on the basis of a calendar year accounting 
period unless permission to employ a fiscal year basis has 
been granted in writing by the Division of Taxation upon 
application having been made. 

Amended by R.1979 d.45, effective February 6,.1979 .. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 

18:7-2. 7 Effect of failure by a corporation to establish 
accounting period 

A corporation which has not established an accounting 
period for Federal income tax purposes shall be deemed to 
be operating on the basis of a calendar year accounting 
period until proof has been submitted to the Division of 
Taxation of the establishment of a fiscal year accounting 
period for Federal income tax purposes. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 

18:7-2.8 Effect of failure by a corporation to submit proof 
of an established fiscal year accounting period 

Every corporation which has not submitted satisfactory 
proof to the Division of Taxation that it is operating on a 
basis other than a calendar year accounting period for 
Federal income tax purposes, shall be deemed to be operat-
ing on the basis of a calendar year accounting period. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 

18:7-2.9 Effect of proof of established fiscal year 
accounting period submitted late 

Upon due proof of the establishment of a fiscal account-
ing period .and the filing of a proper return covering such 
period accompanied by payment of the tax liability, a corpo-
ration shall be credited with any payment made in connec-
tion with a return previously filed on the basis of a calendar 
year period by reason of this regulation. 

18:7-2.10 Period of application of tax 

The tax is imposed for each calendar or fiscal period of 
the taxpayer, or any part thereof, during which the taxpayer 
had a taxable status as described in N.J.AC. 18:7-1.6. See 
NJ.AC. 18:T-l.6, (Taxable status; how created.) 

Statutory References 

See N.J.S.A. 54:10---15 as to annual payment of franchise tax for all or 
part of a taxpayer's annual or fiscal year accounting period. 

Supp. 4-7-03 

DEPT. OF TREASURY-TAXATION 

Case Notes 
Rule provides that corporation business tax be imposed upon each 

calendar year or fiscal period of th'e taxpayer; business held subject to 
tax despite its winding down because it remained an enterprise employ-
ing money capital coming into competition with the business of national 
banks and still gen'<rating interest income. I.H.E. Financial Corp. v. 
Taxation Div. Director, 3 N.J.Tax 375 (Tax Ct.1981). 

18:7-2.11 Component factors of tax base 
The tax for the period or partial period prescribed in 

NJ.AC. 18:7-2.10 is measured by taxpayer's allocable entire 
net income. The tax liability may also be the Alternative 
Minimµm Assessment amount calcµlated pursuant to 
NJ.SA 54:10A-5a and N.J.A.C. 18:7-18. 

As amended, R.1970 d.121, effective October 5, 1970. 
See: 2 N.J.R. 78(a), 2 N.J.R. 95(a). -
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

Added the second sentence. 

Statutory References 
N.J.S.A. 54:lOA-5, 15. 

18:7-2.12 Application of State franchise tax to 
corporations 

The franchise tax is imposed for all or any part of each 
calendar or fiscal year during which the taxpayer possessed a 
New Jersey franchise or otherwise has a taxable status as set 
forth in N.J.AC. 18:7-1.6 or other provision of these rules. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

Substituted "N.J.A.C. 18:7---1.6 or other provision of these rules" for 
"N.J.A.C. 18:7---1.16". 

Cross References 
As to taxable status, see NJ.AC. 18:7---1.6. 

Statutory References 
See N.J.S.A. 54:lOA---15 as to payment of franchise tax for all or part 

of each of a taxpayer's fiscal ot. calendar year accounting period 
(beginning January 1 ). 

18:7-2.13 Conditions destroying franchise and franchise 
tax 

A domestic corporation may cease to possess a franchise 
as a result of: 1 · 

7-12 

1. Its dissolution; 

2. Its consolidation or merger into another corpora-
tion; 

3. The surrender, revocation or annulment of its ch;u-
ter; or 

4. The expiration of the term of duration prescribed 
in its charter. 
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Amended by R.1979 d.45, effec;tive February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R.J50(b). 

18:7-2.14 Allocation of payments received with CAR-100 
(a) The CAR-100 serves both as a corporation's annual 

report and also as a voucher with which to remit the total 
· corporation business tax balance due and the annual report 
fee payments. Payments received in connection with the 
joint Corporation Business Tax/Corporate Annual Return 
filing and payment program shall first be used to satisfy the 
Corporate Annual Report Fee and/or the Registered Agent . 
Change filing fee pursuant to N.J.S.A. 14A:15-2(5) or (6). 
Any remaining credit shall then be used to satisfy taxpayer's 
Corporation Business Tax liability pursuant .to N,J.S.A. · 
54:lOA-1 et seq. 

(b) Underpayments relating to unpaid Corporate Annual 
Report fees are not· subject to imposition of penalty and 
interest pursuant to the Corporation Business. Tax Act, 
N.J.S.A. 54:lOA-1 et seq., or the State Tax Uniform Proce-
dure Law, N.J.S.A. 54:48-1 et seq. 

( c) Corporations filing Corporation Business Tax Returns 
that are foreign corporations not. authorized to do business 
in New Jersey (cf. N.J.S.A. 14A-13.3) or corporations that 
have had their corporate charters voided or revoked or that 
have withdrawn their corporate authorization shall have the 
Corporate Annual Report Fee and/or Registered Agent 
Change fee satisfied only if the tax return as filed reflects 
the fee on the appropriate line. 

( d) Corporations filing Corporation Business Tax Returns 
for an initial short period return covering a period of less 
than six months shall not have payments applied to the 
Corporate Annual Report Fee. Other short period returns 
of less than six months shall have the Corporate Anriual 
Report Fee and/or Registered Agent Change fee satisfied 
only if the tax return as filed reflects · the fee on the 
appropriate line. For .purposes of this. section• only, returns 
filed for periods in excess of six months shall be deemed full 
year filings. · · 

( e) Subsequent payments made to satisfy Corporation 
Business Tax deficiencies will first be applied to the oldest 
year where a deficiency exists satisfying the required Corpo-
rate Annual Report Fee and/or Registered Agent. Change 
fee and then any remainder shall be used to satisfy Corpora-
tion Business 1Tax, penalties, or interest due. 

New Rule, R.2001 d.260, effective August 6, 20Cll. 
See: 33 N:J.R. 1344(a), 33 N.J.R. 2678(a), 

SUBCHAPTER ,3. COMPUTATION OF TAX 

18:7-3.1 General bases for computation of tax 
· On a return for any accounting period which begins after 

June 30, 1986, no portion of the tax is measured by net 
worth. 

I 

· Amended by R.1983 d,62, effective March 7, 1983. 
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d). 

18:7-3.4 

Added "accounting period before July 1, 1986" to (a). Also added 
(b)-(e). 
Amended byR.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory Referencj!s 
See N.J.S.A. 54:lOA-5 as to how taxpayer should compute the total 

amount of franchise tax payable. 

18:7-3.2 (Reserved) 
· Amended by R.1970 d.121, effective October 5, 1970. 
See: 2 N.J.R. 78(a:), 2 N.J.R. 95(a). 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section .was "Computation of tax on entire net worth". 

18:7-3.3 · (Reserved) 
Amended by R.1979 d.45, effective February 6, 1979 .. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
As amended, R.1983 d.62, effective March 7, 1983. 
See: 14 N.J.R 1206{a), 15 N.J.R. 343(d). . . 

· /Added "accounting period before April 1, 1983". 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Computa.tion of tax on average value of real and 
tangible personal property". 

18:7-3.4 Minimum tax 
(a) The tax paid in the case of an investment company, a 

regulated investment company or real estate . investment 
trust shall not be less than $250.00, provided, however, for 
calendar year 2002 and thereafter the minimum tax shall. be 
$500.00, unless the taxpayer is a member of an affiliated 
group or a controlled group pursuant to Sections 1504 or 
1563 of the Federal· Internal Revenu~ Code of 1986, and 
whose gi?oup has total payroll of $5,000,000 or more for the 
privilege · period, the minimum tax shall be $2,000. The 
minimum tax for other . corporations is set forth in (b) 
through (i) below. 

(b) For accounting or privilege periods beginning prior to 
calendar year 1994, the tax paid pursuant to the corporation · 
business tax in the case of a domestic corporation shall not 
be less than $25.00 and in the case of a foreign corporation 
shall not be less than $50.00. , · 

(c) For accounting or privilege periods beginning in cal-
endar year 1994, the tax paid pursuant to the corporation 
business tax in. the case of a domestic corporation shall not 
be less than $50.00 and in the case of a foreign corporation 
shall no.t be less than $100.00. 

( d) For accounting or privilege periods beginning in cal-
endar year 1995, the tax paid pursuant to the corporation 

. business tax in the case· of a domestic corporation shall not 
be less than $1Q0.00 and in the case of a foreign corporation 
shall not be less than $200.00. 

( e) For accounting or privilege periods beginning in cal-
endar year 1996, th.e tax paid pursuant to the corpor,ation 

7-13 Supp. 4-7-03 
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business tax in the case of a domestic corporation shall not 
be less than $150,00 and in the case of a foreign corporation 
shall not be less than $200.00. · 

(f) For accounting or privilege periods beginning in cal-
endar years 1997, 1998, 1999 and 2000,the tax paid pursu-
ant to the corporation business tax in the case of a domestic 
corporation shall not be less than $200.00 and in the case of 
a foreign· corporation shall not be less than $200.00. 

· (g) For. accounti~g or privilege· periods. beginning in cal0 

endar year 2002, the tax paid pursuant to the corporation 
business tax in the case of a domestic corporation shall not 
be less thari $500.00 and iri the case of a foreign corporation .· 
shall not be less than $500.00; provided,•. however, for ace 
counting or privilege . periods beginning in . calendar year . 
2002, for a taxpayer that is a member of an affiliated group 
or a controlled group pursuant to sections 1504 or 1563 of 
the Federal ... Internal Revenue Code. of .1986, .and whose 
group' l:ias total payroll of $5,000,000 or more for the 
privilege period; the tax paid pursuant•. to the corporation 
business tax in the case of a domestic corporation shall not 
be less than $2,000 andin the case of a foreign corporation · 
shall not be less than $2,000. If the related corporations do 
not have the same fiscal yeats, the overlapping portion shall 
be placed upon the equivalentfiscal basis to arrive at the 
threshold amount. 

(h) The Director shall adjust the mm1mum tax for ac~ 
counting or privilege periods beginning in each fifth year 
following calendar year 2002. and each fifth• year thereafter . 
by multiplying the minimum tax.for periods beginning in 
2002 by an amount equal to one plus 75 percent of tlie 
increase, ifany, inthe annual average UnitedStates produc-
er price · index for finished goods published by the Federal 
Department of Labor, Bureau of Labor Statistics, for the . ..... .. . . . . . . . I 
year preceding the determination year over such index for 
calendar year 2001. 

· (i) If a taxpayer is pa,rt of a group. of taxpayers in 'Yhich 
the tax liability of the group isreflected ona single return of 
a member·of the group, the other members of the group are 
required also to file returns with New Jersey. Such returns 
shall reflect the minimum tax. Entities required to file 
minimum returns under this subsection· include, without 
limitation thereto, qualified New Jersey Subchapter S sub-
sidiaries, members of a casino consolidated group, and 
members qf a combined group required to file a consolidate 
ed return by the director pursuant to.NJ.S.A 54:lOA-lOc. 

Amended by R.1970 d.121, effective Oct. 5, 1970. 
See: 2 N.J.R. 78(a), 2 N.J.R95(a).; .. . · 
Amended by R.1983 d.62, effective March 7, 1983. 
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d). 

Changed -"NewJersey" to. "domestic" corporation. Added "account-
ing period beforeApril 1, 1983". Added $250.00 tax for investment, 
regulated investment and reatestate investmentcompanies. 
Repeal and.New Rule, R.1994 d.186, effective April 18, 1994. 
See: 26_N,J.R. 76l(a),26 N.J.R. 1696(b). 

s. ection was "Computation of tax by domestic corporations" . . ' . ,' , . ' . ,• ' ' ' ' 

. DEPT. OF TREASURY~TAXATION 

Special amendment, R.2003 d.135, effective February 27, 2003 (to 
. expire August 26, 2003). 

See: 35 ~.J.R. 1573(a). 
Rewrote (a); · in (f), inserted "1998, 1999 and 2000" following "1997''; 

_added new (g) and.recodified former (g) as (h); in new (h), substituted 
''2002" for "1997" throughout and '.'2001" for "1996''; added (i). · 

Statutin'y R~ferences 

See N,J.S.A. 54:lOA-S(e) as a .minimum amount of franchise tax 
which may pe assessed. 

Case Notes 

Provision· for computation of tax based· on number. of shares autho-
rized as of the c:lose of the calendar or fiscal accounting. period covered 
by a return, in the absence of a statutory determinative date, not 
challenged;. provision compared to real and personal property alterna-
tive tax as mean average value on a quarterly.!Jasis.in N.J.A.C 18:7-8.6.•-
General 'jfradiµg Co., Inc. v. Director, Div, of Taxation, 83 N.J. 122, 416 
A.2d 37 (1980). -

18:7~3.5 •· (Reserved) 
Amended byR.1979 d.45, effective February 6, 1979, 

. See: H~.J.R. 40(d), 11 N.J.R. 15Q(b). , 
Amended byR.1982 d:395, effectiveNovember 1, 1982. · 
See: 14 ~.J,R. 826(b ), 14 N.J.R. 1221(b). 

Added (c), 
Amended byR.1983d.219, effectiveJune 20, 19.83. 

· See: 15 N.J.R.320(a); 15N.J.R 1038(e). . 
Deleted and reserved (a), In (b), added 2-4. Also deleted old (c). 

Repealed byR.1994. d.186; effective April 18, 1994. 
See:. 26 ~.J.R. 761(a), 26 N.J.R. 1696(b), ·. _ . _ 

Section, was ".Computation of tax by short tax table". 

18;7-:J.~ Ta:Ji' rates-corporations, S corporations ancl 
_surtax 

· ( a) T#rntesfor C corporatio11sare a,s follows: 

_ L : Except as may be provided irt (a)3 and4 below, for 
all fiscalperiods beginning on or. after January l, 1980, 
.the neLirtcome tax rate is nine percent, for a corporation 
that i~ not a New· Jersey S corporation. · 

2, Except as may be provided in (a)3 andAbelow, for 
a foreign corporation acquiringata.xable status in New 
Jersey on or after January ·1, 1980 and filing its New 
Jersey return Form CBT-:--100 oila short period basis, the 
tax rate is nine percent on adjusted entire net income 
after proper proration. 

3. : For privilege period~ b~ginnirig on or after July 1, 
1996, a taxpayer that is not a New Jersey S corporation 
that has entire net income of $100,000 or less for a 12 
month privilege period, the rate for that privilege period 
shall be 7¼ percent. Acorporation having an accounting 
peri9d ofless than12 months may qualifyfor this reduced 
rate if its income when prorated does not exceed $8,333 
per month. · 

Example: A taxpayer having· a five month• .. accounting 
period qualifies for the 7¼ percent rate ifitsirtcome for the 
period qoes not exceed $41,666. 
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4. For privilege periods beginning on or after January 
1, 2002, a taxpayer thaUsnot a New Jersey S corpon1tion 
that has entire · net • income of $50,000 or less . for a 
12-month privilege period, . the rate for that privilege 
period shall be 6¼ percel).t. A corporation that is not a 
New Jersey S corporation having an accounting period 
less than 12 months may qualify for this reduced rate if its 
income when prorated does not exceed $4,166 per month. 

(b) Tax rates for New Jersey S corporations are as fol-
lows: 

l. For a New Jersey S corporation with afiscal year 
beginning after July 7, 1993, b4t before January l, 1994 
the taxrnte for a New Jersey S corporation is two percent. 

2. For a New Jersey S corporation whose privilege 
period begins on or after January 1, 1994 but before 
January 1, 1995 the tax rate for a New Jerseys corpora-
tion is 2.350 percent. • 

< 

3. For · a New Jersey S corporation whose. privilege 
period begins on or after January 1, 1995 but before 
January 1, 1996 the tax rate for a New Jersey S corpora-
tion is 2.42 percent. 

4. Periods beginning on or after January 1, 1996 and 
ending on or before June 30, 1998: · 

i. Except as may be provided in (b)4ii below, for a 
New Jersey S corporation whose privilege period begins 
on or after January 1, 1996 and ends on or before June 
30, 1998 the tax rate, with respect to its entire net 
income not subject to Federal income taxation ( or such 
portion thereof as may be allocable to this State) is 2:63 
percent. See also (c) below. 

ii. For privilege periods beginning on or after July 
1, 1996, and ending on or before June 30; 1998, a 
taxpayer that is a New Jersey S corporation that has 
entire net income of $100,000 or less for a 12 month 
privilege period; the tax rate for that privilege period 
with respect to its entire net .. income not subject to 
Federal income taxation (or such portion thereof · as 
may be allocable to this State) shall be 1.13 percent .. A 
corporation having an accounting period of less than 12 
months ·may qualify for this reciuced rate if its income 
when prorated does not exceed $8,333 per month. S,ee 
also (c) below. 

· 5. Periods ending on or affer July 1, 1998 arid on or 
before June 30, 2001: 

i. Except as provided in (b )5ii below, for a New 
Jersey S corporationwhose privilege period ends on or 
after July 1, 1998, but on or before June 30, 2001 the 
tax with respect to. its entire ne.t inconre not subject to 
Federal income taxation ( or such portion thereof as 
may be allocable to this Stat~) is two percent. See also 
(c) below. 

ii. For privilege periods ending on or after. July 1, 
1998, but on or before June 30, 2001 a taxpayer thatJs 
a New Jersey S corporation that has entire net in~ome 
of $100,000 or less for a .12 month privilege period, the 

18:7'-3.6 

tax rate for that privilege period with respect to its 
entire net income not subject to Federal income taxa-
tion (or such portion thereof as tnay be allocable to this 
State) is 0.5 percent. A corporation having an account-
ing period of less than. 12 months may qualify for this 
reduced rate if its income when prorated does not 
exceei:l $8,333 per month. See also (c) below. 

6. Periods ending on or. after July 1, 2001 and ending 
on or before June 30, 2006: 

i. Exceptas may be provided in (b)6ii below, for a 
New Jersey S corporation whose privilege ·period end-
ing on or after July l, 2001 and ends on or bef9re June 
30, 2006 the tax rate, with respect to its entire net 
income not subject to Federal income taxation (or such 
portion thereof as may be allocable to this State) is 1.33 
percent. See also. (c) below. 

• ii. For privilege periods ending on or after July 1, 
2001, a taxpayertµat is a New Jersey S corporation that 
has entire net income of $100,000 or less for a 
12-month privilege period, th.e. tax rate for that privi-
lege period with respect. to its entire net income not 
subject to Federal income taxation (or such portion 
thereof as may be allocable to this State) shall be 0 
percent. A corporation having an accounting period of 
less than 12 months may qualify for this reduced rate if 
its income when prorated does not exceed $8,333 per 
month. See also (c) below. 

7. Periods ending on or after July 1, 2006 but on or 
before June 30; 2007: 

L Except as may be provided in (b)7ii below, for a 
New Jersey S corporation whose taxable income is in 
excess of $100,000 for the privilegeperiod and whose 
taxable year ends on or after July 1, 2006, but on Qr 
before June 30, 2007 the tax with respect to its entire 
net· income not subject to .Federal income taxation ( or 
such portion thereof as may be allocable to this State) 
is 0.67 percent. See also (c) below. 

ii. For a taxpayer that is a New Jersey S corporation 
having entire net income less than $100,000 for privi-
lege periods ending on or after July 1, 2001thereis no 
tax.· 

8. For privilege periods ending on or after July 1, 
2007 there. shall be no tax imposed on New Jersey S 
corporations. 

(c) The rates for income of New Jersey S corporations 
Federally are as follows: 

1. Except as may be provided in (c)2 or 3 below, for a 
New Jersey S corporation the tax rate is nine percent 

• multiplied by any of its .entire net income that is subject to 
Federal income taxation or such portion thereof as may 
be allocable to this State; (See, for exampl~, I.RC. 1374, 

, 1375.) .. 
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2. For. privilege periods beginning on or after July 1, 
1996, a taxpayer that is a New Jersey S Corporation that 
has entir~ net income of $100,000 or less for a 12 month 
privilege period, the tax rate is 7.5 percent multiplied by 
any of its entire net income that is subject to Federal 
income taxation or such portion thereof as may be alloca-
ble to this State. (See, for example, I.RC. 1374, or 
1375). A corporation having an accounting period of less 
than 12 months may qualify for this reduced rate if its 
income when prorated does not exceed $8,333 per month. 

3. For privilege periods beginning on or after January 
1, 2002, a taxpayer that is a New Jersey S corporation that 
has entire net income of $50,000 or less for a 12 month · 
privilege period, the tax rate is 6.5 percent multiplied by 
any of its entire net income · that is subject to Federal 
income taxation or such portion thereof as may be alloca-
ble to this State. (See, for example, I.RC. 1374 or 1375.) 
A corporation having an accounting period of less than 12 
months may qualify for this reduced rate if its income . 
when prorated does not exceed $4,166 per month. 

(d) In addition, a surtax calculated P.ursuant to N.J.S.A. 
I 

54:l0A-5.l and 5.2 shall be computed and added to the 
applicable tax, provided that on and after January 1, 1994 
there shall be no surtax imposed. The adjusted surtax rate 
for accounting periods ending between January 1 and June 
30, 1994 is determined by multiplying the surtax rate for the 
period (.00375) by a quotient, the numerator of which is the 
number of complete calendar months in the taxpayer's 
accounting period ending before January 1, 1994, and the 
denominator of which is the total .number of complete 
calendar months in the accounting period. This calculation 
ensures that the surtax rate is reduced proportionally for 
those taxpayers with a tax year ending after January 1, 1994. 
The surtax is then completely eliminated for fiscal year 1995 
and thereafter. 

.00375 X Months ending before January 1 1994 = Adjusted Surtax Rate 
Total months in accounting period 

Example 1. A taxpayer whose tax year covers a 12-month 
period ending on January 31, 1994 determines the adjusted 
surtax rate as follows: .0035 x 11/12 =.00344.. Note: For 
ease of computation, the calculation is rounded to the fifth 
decimal place. 

Example 2. The adjusted surtax rates for taxpayer with 
accounting periods covering 12 months are listed below. 
Taxpayers with accounting periods covering less than 12 
months must compute the appropriate rate using the formu-
la indicated above. 

Fiscal Year 
Ended 
1/31/94 
2/28/94 
3/31/94 
4/30/94 
5/31/94 
6/30/94 

Adjusted Surtax 
Rate 

0.00344 
0.00313 
0.00281 
0.0025 
0.00219 
0.00188 
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Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R..40(d), 11 N.J.R. 150(b). 
Amended by R.1980 d.146, effective April 9, 1980. 
See: 12 N.J.R. 159(b), 12 N.J.R. 293(b). 
Repeal and New Rule, R:1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Method of computing part two of tax; net income 
base". 
Amended by R.1995 d.134, effective March 6, 1995. · 
See: 27 N.J.R. 57(a), 27 N.J.R. 935(c). 
Amended by R.1996 d.495, effective October 21, 1996. 
See: 28 N.J.R. 3056(b), 28 N.J.R. 4592(b). 
Amended by R.1998 d.193, effective April 20, 1998. 
See: 30 N.J.R. 605(a), 30 N.J.R. 1426(a). 

Rewrote (g) and (h); inserted new (i) ahd G); and recodified former 
(i) through (k) as (k) through (m). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See; 35 N.J.R. 1573(a). -' 

Rewrote the section. 

I 
Statutory References 

See N,J.S.A. 54:10A-5(c) as to computation of tax on basis of entire 
net income. 

18:7-3.7 (Reserved) 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended by R.1982 d.6, effective January 18, 1982. 
See: 13 NJ.R. 688(a), 14 N.J.R. 105(d) .. 

(a)2: Added "but before June 30, 1974"; (a)3: Added "but before 
December 31, 1980". · 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Corporation fax prepayments; amounts due". 

18:7-3.8 Investment company; tax self-assessed and 
payable 

(a) The tax payable by an investment comp~ny entitled 
and electing to report as such is a tax measured by 40 
percent of its entire net income at the rate provided by law. 

(b} In no case shall the total tax be less than $250.00 
provided that for privilege periods beginning on and after 
January 1, 2002 the tax shall not be less than $500.00, except 
that for a taxpayer that is a member of an affiliated group or 
a controlled group pursuant to sections 1504 or 1563. of the 
Federal Internal Revenue Code of 1986 and whose group 
has total payroll of $5,000,000 or more for the privilege 
period, the minimum tax · shall be $2,000 for the privilege 
per:iod. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended by R.1990 d.489, effective October 1, 1990. 
See:. 22 N.J.R. 1871(a), 22 N.J.R 3147(a). 

Tax rate amended to conform to statutory tax rates. 
Repeal and New Rule, R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b), 

Section was "Investment company; tax assessed and payable". 
Special .amendment, R.2003 d.135, effective February 27, 20.03 (to 

expire August 26, 2003). · 
See: 35 N.J.R. 1573(a). 

Rewrote the section. 
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Statutory References 

See N.J.S.A. 54:10A-5(b) as to method of computing amount of 
franchise tax payable on taxpayer's entire net worth. See N.J.S.A. 
54:10A-5(d) as to method of computing amount of franchise tax 
payable by an investment company which has elected to report as such. 

18:7-3.9 (Reserved) 
Amended by R.1982 d.6, effective February 18, 1982. 
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). 

"By" was "for"· added "on and after"· deleted "and thereafter"· 
added "but befor~ December 31, 1980"; 'added "NJ.AC. 18:7-3.7"; 
deleted "section 3.7"; deleted "of this chapter".. 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Investment company tax prepayments; amounts, dates 
due". 

18:7-3.10 Regulated investment company; tax payable 

(a) For the privilege periods beginning before January 1, 
2002, the tax payable by · a regulated investment. company, 
entitled and electing to report as such, is $250.00. 

(b) For privilege periods beginning on and after January 
1, 2002 the tax applicable to a regulated investment compa-
ny shall be $500.00, provided, however, that for a taxpayer 
that is a member of an affiliated group or a controlled 
group pursuant to sections 1504 or 1563 of the Federal 
Internal Revenue code of 1986 and whose group has total 
payroll of $5,000,000 or more for the privilege period, the 
minimum tax shall be $2,000 for the privilege period. 

( c) A regulated investment company, as defined in 
N.J.S.A. 54:10A-4(g), that also qualifies as an investment 
company, as defined in N.J.S.A. 54:10A-4(f), is not subject 
to the, AMA. Such a company shall annually file form 
CBT-foo, completing page 1 and Schedule M for regulated 
investment companies. In addition, a statement should be 
attached to the taxpayer's return indicating that the regulat-
ed investment company qualifies as an investment company. 

( d) A taxpayer. that qualifies as both a regulated invest.-
ment company and an investment company shall pay the 

. minimum tax applicable to all taxpayers of $500.00 unless it 
is a member of a controlled or consolidated group having 
total payroll of $5,000,000 or more, in which case the 
minimum tax would rise to the level of $2,000. 

( e) A regulated investment. company that does not qualify 
as an investment company is subject to the alternative 
minimum assessment. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended by R.1983 d.496, effective November 7, 1983. 
See: 15 N.J.R. 1365(a), 15 N.J.R. 1872(b). 

Deleted old (a)-(c). In (a), added $250.00 tax. Also added new (b). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003), 
See: 35 N.J.R. 1573(a). 

Rewrote the section. 
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Statutory References 
See N.J.S.A. 54:lOA-5 as to how taxpayer should compute the total 

amount of franchise tax payable. 

18:7-3.11 (Reserved) 
Amended by R.1982 d.6, effective January 18, 1982. 
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). 

Added "on and after"; deleted "and thereafter"; added "but before 
December 31, 1980"; added "N.J.A.C. 18:7-3.7"; deleted "section 
3.7"; deleted "of this chapter". 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Regulated· investment company; tax prepayments, 
amounts and dates due". 

18:7-3.12 Method of accounting 
In general, the method of accounting, whether cash, 

accrual or other basis, used in computing net income for 
Federal income tax purposes is to be used in computing 
entire net income under the Act. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 
See N.J.S.A. 54:10A-4(k)(3) as to Director's right to.redetermine the 

period in which income should be included despite method of account-
ing used by the taxpayer. 

18:7-'-3.13 Estimated tax 
(a) For any privilege periods beginning on or after Janu-

ary 1, 1985, each taxpayer shall pay its estimated tax in four 
installments as follows: 

1. Twenty-five percent on or before the 15th day of 
the fourth month; and 

2. Twenty-five percent on or before the 15th day of 
the sixth month; and 

3. Twenty-five percent on or before the 15th day of 
the ninth month; and 

4. The balance on or before the 15th day of the 12th 
month of its current accounting period. 

(b) For privilege periods beginning on or after January 1, 
2003, each taxpayer with gross receipts of $50,000,000 or 
more for the prior privilege period shall pay its estimated · 
tax for its current privilege period in installments as follows: 

1. Twenty-five percent on or before the 15th day of 
the fourth month of the period; 

2. Fifty percent on or before the 15th day of the sixth 
month of the period; and · 

I 
3. The balance on or before the 15th day of the lZth 

month of its current privilege period. 

( c) When the tax liability for the ~preceding tax year is 
$500.00 or less, a taxpayer may, in lieu of making the 
installment payments otherwise required, discharge its entire 
obligation with respect to estimating .its tax by making a 
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single payment on or before the original due date for filing , 
its return. The single payment is 50 percent of the tax shown· 
on the face of its return. Such tax must be determined with 
reference. to the tentative return or final return which was 
filed or should have been filed on or before the original 
date of such return. The single payment should be comput-
ed by taking into account any payment which may have been 
made on the 15th day of the first month of its current tax 
year. 

( d) For purposes of applying this rule, it js necessary that 
the preceding tax year be a fuli calendar or. fiscal year, or 
where such return is for a short period of less than 12 
months, the actual tax liability for such short period must be 
divided by the number of whole months covered by the 
return and mµltiplied by 12 to impute a tax for a foll 

, calendar or fiscal year. For the purpose of this computation 
a fraction of a month is to be disregarded. 

( e) A taxpayer shall be entitled to a credit in the amount 
of the estimated tax payments made and shall be entitled to 
the return of any amount so paid which is in excess of the 
total tax payable under N.J.S.A. 54:lOA-lS(c) and N.J.A.C. 
18:7-3. 

(f) Any amount overpaid and appearing on the face of 
the return CBT-100 for the immediate preceding year. may 
be applied in lieu of any payment of estimated tax otherwise 
due under this section where the taxpayer indicates on the 
face of such return that it elects to have such overpayment 
so applied. Such amount will be considered to be a pay-
ment of the first installment of the estimated tax for the 
next succeeding year unless the taxpayer designates other-· 
wise on the face of the return for the year in which the 
overpayment was made. 

(g) The term "taxpayer" as used in this section is defined 
at N.J.AC. 18:7-1.3 and includes corporations as defined in 
N.J.S,A. 54:10A-4(c), investment companies, regulated in-
vestment companies, r.eal estate investment trusts, financial 
business corporations,, banking corporations · and savings· in-
stitutions. 

(h) The due date for any payment of estimated tax 
cannot be extended. . 

New Rule, R.1982 d.6, effective January 18, 1982. 
See: 13 N.J.R. 688(a), 14 N.J.R. lOS(d). 
Amended by R.1990 d.296, effective June 18, 1990. 
See: 22 N.J.R. 104S(a), 22 N.J.R. 1946(a). ' 

In (f): added last sentence. Added form number CBT-100. 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
Special amendment, R.2003 d.135, effective February 27, 2003 · (to 

expire August 26, 2003). · 
See: 35 N.J.R. 1573(a). 

In (a), substituted "privilege periods" for "ac:c:ounting period" in the 
introductory paragraph; added new (b ); recodified former (b) through 
(g) as (c) through (h); in new (g), substituted "savings institutions" for 
"limited partnership associations". 
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18:7-3.14 Estimated payment for fourth quarter 2002 

Notwithstanding contrary provisions of law, for the privi-
lege period of the taxpayer beginning in calendar year 2002, 
an unqerpayment of the installment payment due on or 
before the 15th day of the 12th month of the period exists if 
the amourit actually paid is less than the amount that would· 
have been paid if the taxpayer had paid 25 percent of its 
actual iiability for the current privilege period. The under-
payment is the amount of this difference. 

Special new rule, R.2003 d.135, effective February 27, .2003 (to expire 
August 26, 2003). · 

See: 35 N.J.R. 1573(a). 

18:7-3.15 Interest on underpayment of installment 
payments 

(a) N.J.S.A. 54:lOA-15.4 imposes an addition to the tax 
on the amount of the underpayment of any installment of . 
estimated tax by a corporation (with certain exceptions). 
This addition to the tax is imposed irrespective of any 
reason for the underpayment. The amount of the under-
payment for any installment date is the excess of: . 

1. The amount of the installment payment which 
would be required to be paid if all installment payments 
were equal to 90 percent of the tax shown on the return 
for the accounting year or, if no return was filed, 90 
percent of the tax for that year, over 

2; The amount, if any, of the installment paid oil or 
before the last day prescribed for such payment. 

(b) Interest is determined at the annual rate referred to 
in (c) below based upon the aip.ount of the underpayment of 
any installment of estimated tax for the period from the 
date such installment was required to be paid until the 15th . 
~ay of the fourth month following the close of the tax year, 
or the date such underpayment was received by the Di-
rector, whichever is earlier. · For purposes · of determining 
the period of the underpayme:nt: 

' ' 

1. The date prescribed for payment of any installment 
of estimated tax may not be extended; and . 

2. A payment of estimated · .tax on any installment 
date, to the extent that it exceeds the amount of the. 
installment determined under {a)l above for such date 
shall• be considered a payment of any previous underpay-
ment. 

(c) The rate to be used in (b) .above is an annual rate of 
five percent above the prime rate, compounded daily from 
the date the tax was originally due and payable until the 
date of payment. On and after July 1, 1993, the rate is 
three percent above the prime rate compounded. annually. 
Each such underpayment shall bear interest · at the rate 
prescribed· above. The • following is an example of under-
payment interest computation: 
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l. Ass~me the. average pr~dpminahL prime rate for . 
·. January 1,1994is s~ percent. Therefore, the applicable 

··· .. interest on uriderpayment·.pursuant .ti;,· this subsection is· .. 
six percent plus three pefcent or njrre petcent on the 
amount of any underpaynient of; estimated tax due· on pr 
aftefAprii 1, 1994 but before July 1, 1994. Th,t.meth.od 

... prescribed fm: computing· the addition to, the tax may be 
illustrated by the followfrig example: · . . 

L · . A co~oratiori reporting ·~n a calendar year basis 
estimated on its Statemeht of Estimated Tax. for 1994; · .· 

· estimated tax in the ·amount of $50,000 .. It made 
payments :of $12,500 each od Apri(is, 1994, Ju.tie 15, 
1994, Septembei)5, 1994 and December 15; i994: On. 
April15, 1995, it filed its tax return, CBT--:100, shmying: 
a total tax 0($200,000, Since the amount of each of 
the fourjnstallments paid by the last date prescribed 

. for payment. thereof was less than 90· percent of tlie tai 

. shown on the retuni, the addition to the tax under this 
rule is• applicable and is c9mputed as foilo~S; ·. a~suming . 
that no exceptionapplies_: .. . . . 

. Item (1) T~ on return for1994.: .. ; .·. .. : ..... : , . $200,000 
Item (2) Ninety perc~nt of item (1}. : ... : ..... : . . . . 180,000 , 
Item (3) Amount of estimated tax required to be 

paid. on· each installment date (25 percent · 
of $180,000) ..................... . ·., .. :. 45,000 

·Item (4) Deduct amount pa.id on .each installinent 
date ... • .......... , .. ; ........ : ... , . . . . • 12,500 · · 

/'... Item (5) Amount of uriderpaynient for each install'-
( ·• ment date (item (3) minus. item (4)) ..... >. · $ 32,500 · 

·. ) Item ( 6) Interest s~all be charged on each uilderpay-
ment at the rate as prescribed in this sub-
section. · · ·· · · · · · 

First insblllment: Iriterest·p.eriod April 15, 1994 to April 15, 1995 .. 
Second installment: Interest period June 15, 1994 to April 15, 1995 
Third installment: lriteresi: period September 15, 1994 to April 15, 1995 

. Fourth installment: Interest period December 15;1994 to April 15, 1995 

(d) .If thetehas been an:'1nderpitymep,t.of estimated tax 

18:7~3.16 

the tax rates fort~~ c~ue;t tri~ble ye'ar with respect to 
: · .. · which the ltnderpaytJJent , · occurs · differ from the . rafos . 
, applicaple to .the pr¢cedirrg taxable yea,r, the excepdon , 

vvµlonly apply to tnstallments dµe on. or after the change 
: in ti:pr r~teS,· lfthe preceding return was a short period 
•· retuqi-·filed:pursuapJ t9 N.J.A.C. 18:7-::-12, .the tax comput-

.·. ed o'if the, b.asis :of )he facts ~hmyn on ·such_ rytuni for~ 
purposes. of. determin,ing the applicaqility of the exception 
shall t,e -. the. tax. appearing on . such shod: period·. return 

· b:1:ultipHed by 12 ,and· then gi~ided bythe rtuinber of whole 
. 1ncinths coyered by sµGh short period return; or· . 

. 2, Ari amo~n:t·eqiiil'tq. 90 percent of the t~ deter-
. mined by placing .bn ~n aP:n4al basis the taxable income 

aild'taxable n~(worth'for: < .· .•·· · •· •.• ' ... · . . . . 
i, The· first three niotiths of the taxa,bie year, in tbe 

·. case of the installment requir~d to be paid in.the fourth : 
.• month; . . ·. . . .. . . . 

· ·... , iL Either the :first three months cir the first ·five · 
·.· .•.. months of the taxable year ' (whiche~er results in no .. 

· addition beingimposed).;.m:the case·ofthe installment . 
. required to be paid in the sixth month; . 

iii.~ Either the .. first six IilOnths br . the first eight; 
. · 111c:,riths ·of· the taxable year ("'.hiGhever results fa .no 

.adi;Iiti6n'.b'eing imposedJ;in the•case of the lnstallm~nt ·.·· .· 
r~quirecf!o be p~id iri the ninth month; and 

. iv .. Either th:e firstnine months or;the first eleven·.· 
months of 'the 'taxable y~ar (whichever results in no 

.·· additiOI), being. iniposed), ;in the case of the installment 
required to be paid iri the twelfth month. . . . - . . .• ' ' . . ~· 

;-.. ./. 

T ...... The tax so determined' shall be placed on an anp.ual 
lJasis by first: niultlpl~ng)t by 12, .and then dividing the 

· · resulting a1Uolint by the nU111ber 6f months in the taxable 
· year. 

as of the installnienidate prescribeq fm its payment :~md the ,, · · · · 
· · · · · · · New Rµle, R.1982 d.6, effective January 18, 1982. < taxpayer believes that one/or inore of the exceptions de- . . · · · · See:.13N,J:R6&8(a), 14N.J.R.105(d). . 

scribed in ( e) bel<;>w predudes the _imposition of tne addition · · · Amertded by R.1984 d.322; effective August 6, 1984. · 
· to the tax, it should attach.fa its tax return, CB'l;-100; for .. See:· i6N.J.R.: 1043(a), 16 N,J.R. 2152(b); 
the taxa]?le year a Form CBT ..,.l60showbig the applicability _ ··. Section substantially aiilended. ' . . ·. . .. 

· • 1 •Ameride<i by R.1988 d.401; effective September 6, 1988 ... of any exception upon which the taxpayer relied. · · s· · · ( ) · · · · · :. ee: 19t)LJ;R. 2255.b ,201'LJ,R. 2310(c). · 
· • · ·· · · · · · • · · .· · · · • · · Substantially ame:nded ·( c ). -, . . . . . . · 

( e) Excepti~ns to imp?sition of interest on unddrpayment ·• ' Amended by R1994 d.186, effective ApriL18, 1994 .... 
. of an installment .payment. The addition "to th.e tax qnder See: 26N,J.R761(a), 26~.J.R. 1696(b). . .. 
. this rule will not be imp.osed for any underp:.i.ymen.tofany 
installment of estimated. tax if, on 6r before the date pre- .· · · 1s:7-3;16 Banking corporations a~d financial btisiness 

. . . corporations : . . .. , . . scribed for payment •of: the installment,· the total· ;µnount of 
all payments of estimated tax made equaµed or exceeded .. . ·.. . .. · . . . . .• . . .· . .· 
th . . · b . . . . · . NLi\:.c 1~:7-3.13, 3.15,. 11J2 a119 13.6 apply to banking 
. e aIDoun,t which would have _ een required to be paid on c_ or.porations .. ·and finahcial.·.·busi.ness corporations,·· See:. 
or before such d~te if the estimatedtax ~ete the least of the N.J.S;A 54.:10A~34 'et seq, regardingJheir general taxability' following amounts: ·· .·· · ·· ·· · · · ·. · .· · · · ·· · · · · · 

under the Corporation Bu~iness TaxAct. 
· .L .· An amount eguarto the tax determined on the 

. basis of the tax rates for the taxable ,year but otherwise :on: New Rule/R.1982 d:6; effective januaiy 1s; 1982 . 
. the basis of.·.·.the £acts'sho ... wn.. •ont. he re.tui-n.·.·.· fo.rth .. ·.epr. e.·.'cedc . Se!:: B N,J.R. 68Ma); 14 N.J.R ~OS(<l),; · ·. · ..... ·. . Amended by R.19.94 d.186, ~ffectiveApiil 18;1994 .. ·· 
ing taxable }ear and the. law ~pplica;l'>1¢ to such year:- If· ~ee: 26 N.J.R~ 761(1,1), 26 N:J.R i69,6(b). · 
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,18:7-:-3,17 Com;dination oft~ ct~dit . ·· .. •··. : · · .-.. . > · · js:7-3.~8 •· Recycling tax credit 
.. · , }a) Th~ priority of c~editsJor a t~ayel••imde(th~ Cor-: (11) Asus~q in this'section: · :< -
·_.· : p<Jtation Bt1siness Tax Ac(shAflbe the priority of statutory · 

.· • credits set fqrtli. iri this. section', The .tax imposed for .a• fiscal !~Cost• of recycling equip1,11entP ·mear).s the. ''_invoice cost" .· 
.. 'or ¢aleridai:- a,ccounting year pursuaiit: to secti,on S··oFRL; . , of :''purchase price'; of tqe eligibl¢ equipmenHtself. The 
)945; d62, shaH first be teduc:ed by .the, ainot1nt of anf. term·. d~e~ not,. for, example, irtciude periph~raJ or indirect·-.-_ • 

. ,,' •. credit allq~ed pursuant )0 -section 12. oCP;.L, ·_2000,: 'c.12 costs ·8,~Sociated>with tli:e purch*se, installation. or. construe- . _· 
' (N.1.~.A.' 17B:32B..:.12), tlie1lby _ the ainom;1t. of any, .credit. .·• tioii of'the eligible equipment )rteligible costs include;-'but · 

_. ~liowed pursuant- to section 3 of PiL;-,19Qj; ·c.pd•c(Nj.S.A '-_ :are not Junited to,' sales :tax;, ·shipping costs, design, arid·• · 
54:lOA-5.6), then by any ainoun_t allowed pursuant to sec-. engineetirig; costs mid site preparation. , . .. ._ ... 
tjon 19 .of JJL. 1983; c:303 (NTS.A, 52:27fI-78), •then by: 

. ·. ,my amount aU,owed pursuaµf to, section . i2 of P .!,,. __ .1985,,. _ . · .. I\1~mum yeirrly creqlf' triea.ns the maximum amou,nt df: .: 
· c.227 (N.J.SA 55:19-13), then by' iiny 'amcnirttallowed ~e tax;creditallowabl~iti, ataxyear. . . . . 

. -. __ pursuant fo section 42. of tL. ·19s7,· cJ02 (N.J:S:A'. . ' .. - .. -. -_ . .. . 
.. · 54~10A""5:3), then .by any amount allowed uqder sections 3 : ' _ ':;Qualified t~~ding equipmenf' means that rePYdirig . 

or \4 :of .. P.L; ,-· .1993, .·· c.17i: ·•(N,1:S.,r. 54:lOA-5.l~ _ or , equip~ent ,us,ed !ri Ne_wJersey_ \Vhichi~ c:ertui~d• in writing 1 , ·. 

54;10A-5:19),,Ahen by, any. amount'.allowe'd p)lrsqant .t9 . by.the !Commissipnerofthe Departnientof Enviiownental', . --
section y,or P .L,: 1993; d7S°(N,J.SA. S4:10k5.24), then by • - Protection as qualified, for. the _ corporation . busi_ne_ss -.tax , 
any am.6urit allowed pursuan(to Section 1 ofP.L, 1993; . credit. . . . . . . . ,, 
c.150 (N,J.S,k 27:261\.--15);· 'then by- any afuOurtt allowed. ; · -- -·- · · · 

. p'ijrsu~t. tb '•section 3. of··· RL. i997;· __ .:c:349';'(N.J.S.A .. ;;Tot~lcr~dit,,allowablt?" _m~ans the' total'c9rpor;te tax· .. 
54:lOA-'-5,30), th.en by. any :atnount: allowed pursuant to . · crefiit t~at ataxpay~r can take oil e,qu~pment c;ertified by the . _--

. seetiortlof P.L .1999, ~;1,02 (N:J.S,A. 54:JOA:..s Note), then . ,Depart~ent of Envtron~enta}Protechon. , < ', ·, . · · .. - ', · 
qy any amount a1lpwedqllirstiantto ·$ectfon,3':of p;:C 2001, ; - . .·_ . . _- : _. , .. - -. . · . 

\:.415 (N ;J;S:A. s_ - 2:~?D'-492), __ tlien · by· an_y ~µi_ ount · allowed . (b). /\. corporate taxpayer Which purchases qiil;llified · recy- .•. 
· ·: · · t' t .. -_. ti' · _.. ·1 -· f. ·p L .. · 2·001· . · · 3"2··1· ·- _(_N_ .. J.-S,A .. cling·· __ en,· uip. ment_ is entitl_ed .,to. a.'co_-·rp._o_ration. busirt_ess tax __ _ :pursuan ,. o .sec .on -- o -_ · . . . _ .,. c.- . -· · , . . , · n 

'j4:iOA~5.3i),. then h:{ any- aµrount,'alloweJI pursuant tp .- credit Fqµal io'so percent ofthe cpst oL:the c~rtifiecf. 
' ···1· : ·5·6 . f. PL. 2·002· . 4· 3··-(, N .. J. s·A· .. ·52 2·7-·BB. B·,-55· )·· ·.-s ·. · __ eqi.l_ ipm,ent,_ s_ub_·_,;-e. c_t. fo the followin_ g•linii_tations_: . . . . . sec 10n . ·.o ; ; . . , c.. > : ...... : - · . ec- J 

tiori 1 ofP.L 1993, d50 (N.l,S;A,;27:26A-:15) snalLreduc:e . ·1j The faxp~y~r must receive c;rtification fr9ni the \ 
· the , taxe_s listed · iri -section 1 . of P .L ··• 1993, "cdSO (N .J .S,A. . > · Compiissioner of. the -J::>epartirient · of Environliieiital • Pro..L .• •· . 
27:26A,-15). · · · · , · · tecti6n prior to .claiming th~ ·credfr; . · · · ·-

• -·._. (b) • The . total,· ariio~~t of the cr:dit~ H;tid i~ · this sectio~ ,_ . 2. ! The_ maxim Qin yeirly ~redit shall _not be more . than. ,, . 
,· tfyat. are allovved against the ·tax impo~ed' purslil;).nt to section . . . · 20 p~rcent ~f the_ totatcredit allowiibk in . any- on~, given 

· 5 of P.I,;. 1945; c.162 for the t11X year;· shalL;not exceed 50 < foll tax year.• . , . . . . . 
pefcenfof the tax liability; otherwtse''~u-~ ancf.shall not:: ', I .• • ' ,' ' • • ' ' ,· ' ' ' • ,. 

reduce_ -the.-tax-lfabHity._to __ ari amoiuit ·1e_ss-··_than statutory_· · 3:; The· credit shall lle_based on,-amou,nt~ paid for the·. 
minimum provided in · s~bsectfon · (~) of s~~tiori 5 • of Pt : equf pment less the amount 9f any loan made pursuant to ._, .. · 
1945,. c;l62, ,, · · ',' secti?n, 36'o{ P:L.1987, d02 (1:'tJ.S_;A B:1~96). · :, _ _ ... 

- · · - · •- 14,; The: cr,e~if alfowa~le ill a given t~ year cannot , 
(c) Any credifcarryover should be t~en .iµthe Ii:iarin~r. exceed,. 50 percent ofthe tax'liability othenvise due on ,· 

. set forth iri the Section grantingthe: relevant.!:)redit arid that Jretu~n.: See N.r_t;\.C>18:7:'-'3:iTfor' priority(of t~ ·_ .'. 
-·- .shquld' b'e applkd in the sequep_ce tha_t: the • cr¢dit~ ar,e listed credits. · · · · · · · · · ·· 

in ( a) above; If the ci:edit · c~rtyovet section }s silent about : 
. whether a carryoyer sho{!ld be allowed, rio .carI)'OVer: -is:_._ : ·, .. ,5.; \. The .ainoqnt_ of the tax;~redit shall 11ot reduce, the,',·.·--•. 
·. allowed,.. . . . . . •. . . . -- .. . ·: •- tax liab~lity belqW the statutoiyi:nini~:um tzj[- p'rovided at.,-·•·-

· (cl) C9rporate tax'ci:~dhs WliY IlQt be \ISetf.t() dect~ase the -·• 
tax; due cakulat:~d up-derthe;:alterri~tive mimm1p:nasse!is~ ·. 

' meht. N,J,S.A S.4:1QA--5ai: _ ; , . .. . .. ·-- ' _ _ - · 

.·. N.J,S.,A' 54:10A-5(e ):, : .. , •.. ; r, ·. . . . . ... 

>; (c) ~o tai cr~dit m~y be tak~l"l by a taxpa;et lil th~ yea~· ·. ', 
that th¢ equtpitieht is disposed qf. _ _ . .-.· .· ·, . . . 

Ne~ Rule, rc;cpdified frorri i8:7c:3-W;by Il:1~~5 d.459; ~ffectiveA~guit , • .· 1 · • < , . . -·. -· · , · ' · · . -· .. -•· ·_ · -_·. __ · 
21, 1995_ - . _ . •- _ <. _ •·- •--. ., - · - (d) The ba~is fo:r'computation c:>f th¢ tll.X: ctedltainorint is . 

. See: 27N,lR. 472(a), 27 N;J.R 3207(a):' . _ .· ..... _.· _ ,·. _.-· .. co'st ex~iusive ofiri,y loansJec~h!ed byth~ taxpayer pyrsuant · • 
·. Fopner N.J.AC 18:7..'.:3:17, Enterprise Z(JIJe eriipkiyees tax credit,' to sectfon 36, P.1,.1987; t.J02 (N,J.S.A.·1~:i&-96); ··. ' ' '· ' 
Ft::codified to N.J.A.C. 18:7--3.20. -·• . - < > , . _ ) . , , _ . _. , _ . __ ··. -•· _ -••·· . .· . _ 
Sped~! aJJJ.endment, R.2003 ~.l35r effectiye febrµl;lly 77, 2003 {to.··- . (e) The tax c:rfdil'shaH be prorated based on Ii:iqnths or 

, .. expire August 26, 2003). -. · . . , ·. ·. _:·•·. -·, ·· - · · ·. th •fr ' · h ' ·· f h h ' · ·· · d · Ii · ·· 
•- ,See: .35 N.);R. 1573(af ·· · · _ ·· -e aftion t eret;, t at te eqmpmertt 1s:use _ mt e state!._,,\ 

._ Rewrote ( a); added ( d). . The ba~e pe!riod for this Proration is ~i Illoiiths, .· -· · . , > ·. · · 
. . .. I . . . .· • . .. 



CORPORATION BUSINESS TAX ACT 

1995: XYZ Corporation places additional qualified. 
equipment in service during 1995, which was acquired 
through a lease agreement. The lease agreement required 
$5,000,000 to be paid over the term of the lease. The 

( 

taxpayer is not eligible for any other t<1;x credits, . and its 
corporate tax liability is $220,000, The manufacturing 
equipment portion of the credit is $100,000 ($5,000,000 total 
lease cost x. two percent, not to exceed $1,000,000). The 
employment investment portion is $25,000 (150 measure-
ment year average - 125 base year average == average 
increase of 25 x $1,000, not to exceed thtee percent of the 
cost of qualified equipment placed in service in New Jersey 
in 1994): Therefore, the credit is the lesser of. $125;000 
($100,000 + $25,000) or $110,000 (50 percent of the tax 
liability). In this case the allowable credit for XYZ Corpo-
ration is $110,000, the lesser of the two amounts. The 
difference between the total · of the two credit portions 
($125,000) and the credit allowable ($110,000), or $15,000 
may be carried over for a maximum of seven years. 

1996: Qualified equipment is placed in service during 
1996 at a cost of $1,000,000. The taxpayer is not eligible for 
any other tax credits, and its corporate tax liability . is 
$350,000. The manufacturing equipment portion of the 
credit is $20,000 ($1,000,000 total lease cost x two percent, . 
not to. exceed $1,000,000). The employment investment 
portion is $45,000, based on calculations for the 1994 and 
1995 investments (150 measurement year average - 125 
base year average == average increase of 25 x $1,000 or 
$25,000 for the 1994 investment AND 160 measurement 
year average - 140 base year average == average increase 
of 20 x $1,000 or $20,000 for the 1995 investment). There-
fore, the credit is the lesser of $80,000 ($20,000 + $45,000 
+ $15,000 carryover from 1995} or $175,000 (50 percent of 
the tax liability). In this case the allowable credit·forXYZ 
Corporation is $80,000, the lesser of the two amounts. 

New Rule, R.1995 d.460, effective August 21, 1995. 
See: 27 N.J.R. 838(a), 27 N.J,R. 3208(a). 

18:7-3.22 New jobs investment tax credit 
(a) Corporate taxpayers are allowed a credit against the 

portion of the corporation business. tax that is attributable 
to, and the direct. consequence of, the taxpayer's qualified 
investment in a new or expanded. business facility . in this 
State which results in the creation of new jobs. 

1. For a small business taxpayer, as defined in 
N.J.S.A. 54:lOA-5.5, at least five new jobs must be creat~ 
ed. For any other taxpayer, at least 50 new jobs must be 
created. The median annual compensation for the new 
jobs must be at least $27,000, adjusted for inflation begin-
ning January 1, 1994 as provided in N),S.A. 54:10A-5.6e .. 
Notice of the adjustment shall be published in the New 
Jersey Register. The employer should rank the new 
employees by annual compensadon. If the middle em-
ployee has compensation less than $27,000, the lowest 
ranking jobs should be deleted from the list until the 
median of the remaining list is at least $27,000. (If th.ere 
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are· ah even number on the list, the top half. must be 
greater than $27,000.) The number of employees on this 
revised list is the number of new jobs created for purposes 
of this credit. 
· 2. For privilege periods beginning on and after Jami-

ary 1, 2002; the eligibility standards for the New Jobs 
Investment Tax Credit Act.have .been expanded to include 
small or midcsize business taxpayc;rs. For tax year 2002-
such taxpayers shall have annual payroll of $5,000,000 or 
less · and annual gross· receipts of not more than 
$10,000,000. S.uch amounts will be adjusted annually for 
inflation commencing January 1, 2003 by an annual infla-
tion adjustment factor, which prescribed amount shall be 
rounded to the next lowest multiple of $50.00. "Annual 
inflation adjustment · factor'' means the factor calculated 
by dividing the consumer price index for urban wage 
earners and . c;lerical workers for the nation, as prepared 
by the United States Department of L.abor for September 
of. the cale11qar year prior to _the calendar year in which 
the tax year begins, by th<1;t index for September, of the 
calendar year two years prior to the calendar year in 
which the tax year begins. 

i. In addition for privilege periods beginning on and 
after January, 1, 2002, for eligible taxpayers the applica-
ble new jobs ·factor for five new jobs is 0.01. For each 
five additional new jobs over the additional five, up to 
l00 total new jobs, the applicable new jobs factor of 
0.01 shall be increased by adding to it 0.01, up to a 
inaximumnew jobs factor 0.20. 

(b) The .amount of the credit shall be determined. by 
multiplying the amount of the taxpayer's quali{ied invest-
ment, as defined in N.J.S.A. 54:lOA-5.8, in property pur-
chased for business relocation or expansion, as defined in 
N.J.S.A. 54:lOA-5.5, by the taxpayer's newjob factor deter-
mined under N;J.S;A. 54:l0A-5.9, 

1. The amount of the credit shall be taken over a five 
year period, at the rate of one-fifth of the amount per tax 
year, beginning with the tax year in which the taxpayer 
places the qualified investment into service 6r use in this 
State. 

(c) The aggregate annual credit allowed for a tax year 
shall be an amount equal to. the sum of one~fifth of the 
allowable credit for. qualified investment. placed into service 
or use during a prior tax year, plus one-fifth.of the allowable 
credit for qualified investment placed into service or llSe 
during the current taxyear. 

1. The amount of the credit shall not reduce the tax 
liability by more than 50 percent of that portion of the 
taxpayer's tax liability otherwise due for all tax years 
which is attributable to and the direct result of the 

. taxpayer's qualified investment. 

2. The amount of the tax credit shall not reduce the 
tax liability below the statutory minimum. tax provided at 
N.J.S.A. 54:10A,5.7b. . 

Supp. 4-7-03 
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3. If the credit exceeds the limitations in ( c) through 
( c )2 above, the amount of credit remaining shall . be 
refunded to the taxpayer. The amount refunded. to the 
taxpayer shall not . exceed 50 percent of the sum of the 
amount of property taxes timely paid in the taxable year 
pursuant to N.J.S.A. 54:4-1 et seq. and the amount of 
implicit property taxes paid through rent or lease pay-
ments in respect. of property taxable pursuant to N.J.S.A. 
54:4-l et seq., and for which taxes another party that is 
not a related person is liable, which is attributable to and 
the direct result of the taxpayer's qualified investment. 
Any excess amount may not be carried forward. 

( d) · The credit shall only be applied against corporation 
business tax liability attributable to, and the direct result of, 
the taxpayer's qualified investment. 

1. If the taxpayer's liability for corporation business 
tax, local property tax, and implicit property tax paid 
through rental or lease on property subject to local tax 
and for which taxes. another party that is not a related 
person is liable, are not solely attributable to the taxpay-
er's qualified investment, then the amount of such taxes 
so attributable may be determined by multiplying the 
amount of tax due under those tax acts for the tax year by 
the ratio of compensation paid during the taxable year to 
all employees of the taxpayer employed in New Jersey 
whose positions are directly attributable to the qualified 
investment, to total compensation paid during the taxable 
year to an employees of the taxpayer employed in New 
Jersey. 

2. Any credits allowable under N.J.S.A. 54:lOA-5.3 
(recycling tax credit), N.J.S.A. 52:27H-78 (urban enter-
prise zone credit), and N.J.S.A. 55:19-13 (urban develop-
ment corporation credit) shall be applied against and 
reduce only the amount of corporation business tax not 
apportioned to the qualified investment under this act. 
Any excess of those credits may be applied against the 
amount of corporation business tax apportioned to the 
qualified investment under this act that is not offset by 
the amount of annual credit against the tax allowed under 
the act for the tax year, unless their application is other-
wise prohibited by the applicable credit statutes. 

( e) The unused portion of the credit shall be forfeited if 
the property is disposed of prior to the end of its recovery 
period, or ceases to be used in a new· or expanded business 
facility, except where the cessation is due to fire, flood, 
storm or other casualty, pursuant to the provisions bf 
N.J.S.A. 54:lOA-5.10 and 5.11. Except when the cessation 
is due to fire, flood, storm or other casualty, the taxpayer 
shall redetermine the amount of credit allowed in earlier 
years pursuant to the calculation under N.J.S.A. 
54:lOA-5.lOb. The taxpayer shall then file a reconciliation 
statement with its annual corporation business tax return for 
the year in which the forfeiture occurs, and pay any addi-
tional taxes owed due to the reduction of the amount of 
credit allowable for such earlier years, together with any 
penalty and interest for failure to pay any such tax as 
provided in the State Tax Uniform Procedure Law. 

Supp. 4-7-03 

DEPT. OF TREASURY-TAXATION 

1. If the average number ofemployees attributable to 
the qualified investment falls below the minimum number 
of new jobs created upon which the taxpayer's annual 
credit was based, the credit shall be redetermined and the 
excess forfeited for the current tax year and for each 
succeeding year pursuant to the calculations required 
under N.J.S.A. 54:lOA-5.lOc. 

(f) N;J.S.A. 54:lOA-5.13 requires the taxpayer to make 
written application to the Director of the Division of Taxa-
tion for allowance of the credit. No prior approval will be 
required if the return and Form 304 claiming the credit are 
filed on or · before . the original due date of the return. 
However, the return will be reviewed upon filing, and the 
Division will notify the taxpayer if the credit is disallowed. 
If the taxpayer applies for an extension to file Form 
CBT-100 or CBT:--100S, a letter application frnm the tax-
payer requesting allowance of the credit must accompany 
the request for extension, Form CBT-200T. The record-
keeping requirements of N.J.S.A 54:lOA-:5.12 for qualified 
property must be followed. 

EXAMPLE 
New Jersey Investment Tax Credit Calculation · 

Corporation ABC in 1994 purchases and installs the 
. following at location Din New Jersey: 

1. A newly constructed bunding for $1,000,000; 

2. Equipment with three year life for $100,000; 

3. Equipment with five year life for $200,000; and 

4. An airplane for $100,000. 

At location E in New Jersey, the corporation makes 
· repairs pn existing facilities for. $250,000. 

At location F in New Jersey, the corporation purchases a 
building, owned and used by an unrelated party, for 
$500,000 .. 

All ·locations are in New Jersey. None of the locations 
are in an urban enterprise zone. 

ABC in 1993 had 50 employees, all at location E, with 
annual payroll of $2,000,000 and gross receipts of 
$5,000,000. In 1994 ABC employs 120 people, 50 at location 
E, 65 at location· D, and five at location F, all. with incom,e 
al:Jove $30,000, and has gross receipts of $10,000,000 and 
payroll of $5,000,000. The 65 employees at location D are 
all newly hired New Jersey residents with total compensa-
tion of $3,000,000. The corporation business tax liability for 
ABC in 1994 is $10,000. 

ABC should compute its 1994 New Jersey investment tax 
credit this way: (Line reference numbers are to Form 304 
(l-95) New Jobs Investment Tax Credit.) 

First; calculate the allowable investment base as follows: 
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Qualified investment: 
line 4(a) with three year 

life 0.35 X $ 100,000 = $ 35,000 
140,000 line 4(b) with five year life 0.70 x 200,000 = 

line 4( c) with seven year or 
more life 1.00 X 1,000,000 = 1,000,000 

line 5 Sum of lines 4(a), 
4(b), and 4(c) 

The investment base is $1,175,000. 
$1,175,000 

(The airplane purchase does not qualify; the repairs at 
location E do not qualify; and the purchase of existing 
property at location F does not qualify. See N.J.S.A. 
54:lOA-5.5 and N.J.A.C. 18:7-3.22(b).) 

Second, calculate the number of eligible new jobs created 
as follows in order to arrive at the new jobs factor: 

line 6(a) Average New Jersey employment for 
this tax year 120 

line 6(b) Average New Jersey employment for 
last tax year 50 

line 6(c) Subtract line 6(b) from line 6(a) 70 
line 6( d) Divide line 6( a} by 2 60 
line 6(e) Number of eligible new jobs 65 
line 6(f) Smaller of 6(c), 6(d), or 6(e) 60 
line 7(a) Divide line 6(f) by 50 with no remainder 1 
line 7(b) Multiply line 7(a) by .005 .005 
line 7(c) Enter the smaller of .10 or line 7(b) .005 

(The number of eligible jobs is limited to 60, one-half total 
employment. ABC · is, with $10,000,000 in gross receipts, 
not a small taxpayer in 1994.) 

The new jobs factor is .005: 

Third, calculate the maximum annu;il credit: 

line 8 Multiply line 7( c) X line 2 X .2 
.005 X $1,175,000 X .2 = $1,175 

line 9 Qualified investment from prior two years 0 
line 10 Aggregate Annual Credit: 

(Sum of lines 8, 9(a), 9(b), 9(c), and 9(d)) $1,175 

Fourth, calculate tax attributable to new investment which 
. is eligible to be offset by the credit (which is proportional to 
compensation of new employees relative to all employees). 

line 11 Compensation of all new jobs in New 
Jersey attr.ibutable to the qualified invest-
ment 

line 12 Total compensation· of all employees in 
New Jersey · 

line 13 Divide line 11 by line 12 
. line 14 Enter tax liability from front page of 

CBT 
line 15 Multiply line 13 by line 11 CBT-100 

page 1 

Fifth, arrive at the allowable credit: 

Next Page is 7-27 

$3,000,000 

$5,000,000 
.60 

6,000 
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line 16 Multiply line 15 by 50 percent 
line 17 Enter the smaller of line 10 or line 16 

New Rule, R.1995 d.461, effective August 21, 1995. 
See: 27 N.J.R. 840(a), 27 N.J,R. 3209(a). 
Administrative correction. 
See: 27 N.J.R. 4908(a). 
Public Notice: Inflation adjustments. 
See: 27 N.J.R. 4921(a). 
Public Notice: Inflation adjustments. 
See: 29 N.J.R. 708(a). 
Public Notice: Inflation adjustments. 
See: 30 N.J.R. 1330(c). 
Public Notice: Inflation adjustments. 
See: 31 N.J.R. 1112(a). 
Public Notice: Inflation adjustments. 
See: 32 N.J.R. 1087(b). 
Public Notice: Inflation adjustments. 
See: 33 N.J.R. 903(a). 
Public Notice: Inflation adjustments. 
See: 34 N.J.R. 1057(a). 

18:7-3.23 

$3;000 
1,175 

Public Notice: Notice of Corporation Business Tax; New Jobs Invest-
ment Tax Credit Revised Inflation Adjustment. 

See: 35 N.J.R. 280(a). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to_ 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

In (a), added 2. 

18:7-3.23 Research credit 

(a) A taxpayer shall be allowed a credit against its corpo-
ration business tax liability inan amount equal to 10 percent 
of the excess of the qualified research expenses for the fiscal 
or calendar accounting year over the base amount, and 10 
percent of the basic research payments determined in accor-
dance with IRC Section 41 as in effect on June 30, 1992, 
provided that IRC Section 41(h) relating to termination of 
the availability of the credit in 1995 shall not apply. 

(b) Fdr purposes of this section, the term "qualified 
research expenses" means the· sum of the following amounts 
which are paid or incurred by the · taxpayer during the 
taxable year in carrying on any trade or business of the 
taxpayer: 

1. ln°house research expenses; and 

2. Contract research expenses. 

( c) In general, the term "in-house research expenses" 
means: 

1. Any wages paid or incurred to an employee for 
qualified services performed by such employee; 

2. Any amount .paid or incurred for supplies used in 
the conduct of qualified research; and 

3. Under Federal regulations prescribed, any amount 
paid or incurred to another person for the right to use 
computers in the conduct of qualified research. · 
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Example 1: A corporation owns 100 percent of the stock 
of B Corporation and C Corporation, and these subsidiaries 
are engaged in their respective businesses. B Corporation 
has generated unneeded cash from its operation or has sold 
some of its· securities to third persons (other. than to the 
parent corporation) and the proceeds are available for 
loans. B Corporation then advances some of that money to 
C Corporation. C Corporation's indebtedness is not indi-
rectly owed to A Corporation: 

Example 2: D Corporation owns 100 percent of the stock 
of E Corporation and F Corporation aild these· subsidiaries 
are engaged in their respective businesses. D Corporation 
sold securities and advanced the proceeds to E Corporation, 
which in turn made loans to F Corporation. This•indebted-
ness would be indirectly owed to D Corporation. 

Example 3: G Corporation owns 100 percent of the stock 
. of H Corporation and K Corporation and these subsidiaries ' 
are engaged in their respective businesses. G Corporation 

• made advances to H Corporation that had also obtained 
funds by borrowings from non-related creditors. K Corpo-
ration borrows from H Corporation. It is presumed that K 
~orporation's jndebtedness is ~ndi~ectly owed to_G Corpora-
tion. Howeve'r, the presumption 1s not conclusive.. To the 
extent that 'K Corporation .can establish thatits indebtedness 
to H Corporation is in no way funded by the advances from 
G Corporation to H Corporation, that indebtedness would 
not be owing indirectly to the parent G Corporation. 

(f) For the purpose of determining the .degree of stock 
ownership of a corporate creditor, the shares of the taxpay-
er's capital stock held by all corporations bearing the rela-

. tionship of parent, subsidiary, or affiliate of the corporate 
creditor shall not be aggregated. 

Example: L corporation O':VflS 100 percent of M corpora-
tion which in turn owns 100 percent of N corporation. M 
corporation has a valid business purpose, L corporation 
made loans or otherwise provided funds directly to N corpo-
ration. The source of such funds is not from M corpora-

. tion. The indebtedness from N corporation to L corpora-
tion is not indebtedness owing directly or indirectly to a 10 
percent stockholder. 

Amended by R.1985 d.561, effective November 4, 1985. 
See: 17 N.J.R. 1537(a), 17 N':J.R. 2677(a). 

Substantially amended. 
Amended by R.1987 d.118, effective March 2, 1987. 
See: 18 N.J.R. 2004(b), 19 N.J.R. 410(c). ' 

Examples 1 and 2 added to (f). · · 
Amended by R.1992 d.289, effective June 20, 1992. 
See: 24 N.J.R. 175(a), 24 N.J.R. 2628(b). 

Revised (f). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R761(a), 26 N.J.R. 1696(b). 

Statutory Refenmces 

N.J.S.A. 54:10A-4(d), (e). 
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Case Notes 
Taxpayer was · entitled to exclude from its net income calculation 

interest expense paid on notes.. Rollins Leasing Corp. v. Director, Div. 
of Taxation, 14 N;J.Tax 289 (A.D.1994), published 14 N.J. Tax 289. 

Indebtedness was· direct, not· indirect, and under Corporation Busi-
ness Tax Act taxpayer had to include loan in its net worth and could 
not deduct interest on· 1oan to extent prohibited by the Act. Rollins 
Leasing Corp. v. Director, Div. of Taxation, 13 N.J.Tax 359 (1993), 
reversed 14 N.J.Tax 289. 

Corporatjon was not holder of taxpayer's stock, and, thus, debt pwed 
to owner did.not affect taxpayer's net worth. Centex Homes of New 
Jersey, Inc. v. Director, Div. of Taxation, 10 N.J.Tax 473 (1989); 
affirmed 241 N.J.Super. 16, 574 A.2d 448. · 

Rule governing corporate debt for net worth purposes was ultra vires. 
Centex H;omes of New Jersey, Inc. v. Director, Div. of Taxation, 10 
NJ.Tax 473 (1989),•affirmed 241 N.J.Super. 16,574 A.2d 448. 

Division of taxation can not make inquiry to determine loan is loan 
or contribution to capital. Centex Homes of New Jersey, Inc. v. 
Director, Div. of Taxation, 10 N.J.Tax473 (1989), affirmed 241 N.J.Su-
per. 16, 574 A.2d 448. 

Inquiry may be made into source of funds, for purposes of calculating 
net worth .. Centex Homes of New Jersey, Inc. v. Director;· Div. of 
Taxation, 10 N.J:Tax 473 (1989), affirmed 241 N.J.Super: 16, 574· A.2d 
448.' 

Taxpayer corporation, which possessed 100 percent ownership of 
investment in French and Brazilian corporations directly and through 
its wholly-owned .. Dutch subsidiary, was entitled to 100 percent exclu-
sions for the dividends received from the French and Brazilian corpora-
tions. International Flavors & Fragrances, Inc. v. Taxation Div. Di-
rector, 5. N.J.Tax 61.7 (Tax Ct.1983), affirmed per curiam 7 N.J.Tax 652 
(App.Div.1984), affirmed 102 N.J. 210, 507 A.2d 700 (1986). · 

Liability owed by t_axpayer to sister corporation was includable in the 
taxpayer's net worth for purposes of determining the amount of fran-
chise tax, nonvi,thstanding the fact that the indebtedness originated 
prior to affiliation; ninety percent of the interest on the indebtedness 
could not be excluded as a deduction in net worth base tax computa-
tion. Skyline Industries, Inc. v. Taxation Div. Director, 3 N.J.Tax 612 
(Tax Ct.1981): 

Liability owed by taxpayer to affiliate was not includable. in the 
taxpayer's n:~t W?rth tax base where the affili~te_ was a mere cinduit 
through which mdebtedness was owed and paid to unrelated real 
creditor third parties and where opportunities for balance she.et manip-
ulations were minimal; ninety percent of interest paid was not disallow-
able for computing corporation business tax liability ( also cited as 
N.J.A.C. 18:7-5(a)(7)). Mobay Chemical Corp. v. Taxation Div. Di- · 
rector, 3 N.J.Tax 597 (Tax Ct.1981), affirmed per curiam 6 N.J.Tax 445 
(App.Div.1982). 

Liability owed wholly-owned subsidiary by taxpayer which was a 
wholly-owned subsidiary of another corporation was includable in the 
taxpayer's net worth base for purposes of the franchise tax; 90 percent 
of the interest paid to the subsidiary by the taxpayerwas not deductible 
( citing former rule). Fedders Financial Corp. v. Taxation Div: Director, 
3 NJ.Tax 576 (Tax Ct.1981), affirmed per curiam 6 N.J.Tax 444 
(App.Div.1982), reversed. · 

18:7-4.6 Receivables offset against indebtedness owing 
· directly or indirectly 

(a) The taxpayer may offset against includible indebted-
ness owed to any creditor the amount of any receivable due 
from that creditor. · . 

Example 1: P Corporation owns 100 percent of the 
capital stock of S Corporation. S Corporation has indebt~ 
edness owing directly or indirectly to P Corporation as well 
as a. lesser receivable due from them. Indebtedness owing 
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directly or indirectly to P Corporation is the amount ofthe 
indebtedness reduced by the receivable due from that credi-
tor. 

Example 2: P Corporation owns 100 percent of the 
capital stock of both Sl Corporation and S2 Corporation. 
Sl Corporation has indebtednes.s owing directly or indirectly 
to P Corporation. Sl Corporation also has a receivable due 
from S2 Corporation which, had it been a debt, would also 
have been indebtedness owing directly or indirectly to P 
Corporation. Sl Corporation may not offset the receivable 
due from S2 Corporation from its indebtedness owing di-
rectly or indirectly to P Corporation since it is not a 
receivable due from that creditor. 

Example 3: P Corporation owns 100 percent of the 
capital stock of Sl Corporation. Sl Corporation owns 100 
percent of the capital stock of S2 Corporation.· Sl Corpora-
tion has indebtedness owing directly or indirectly to P 
Corporation and has a receivable due from S2 Corporation 
which, had it been a debt, would also have been indebted-
ness owing directly or indirectly to P Corporation. Sl 
Corporation may not offset the receivabls..1 due from S2 
Corporation from its indebtedness owing directly or indi-
rectly to P Corporation· since it is not a receivable due from 
that creditor. 

Amended by R.1987 d,118, effective March 2, 1987. 
See: 18 N.J.R. 2004(b), 19 N.J.R410(c). 

Examples 1 through 3 added. 

18:7-4.7 Governmental obligations and securities 
In the determination of net income, interest and other 

income· from governmental obligations and securities are 
includible. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 

See N.J.S.A. 54:10A-4(k)(2)(B) as to interest and income from 
securities includible in determination of net income. 

18:7-4.8 (Reserved) 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Treasury stock; when includible in net worth". 

18:7-4.9 (Reserved) 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Treasury stock; certified rider required". 

18:7-4.10 (Reserved) 
Amended by R.1983 d.62, effective March 7, 1983. 
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d). 

Changed "total" to "the average value of' real and tangible personal 
property. . Added real estate investment trust. Added 3, to (b ). 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Supp. 4-7-03 

. DEPT. OF TREASURY-TAXATION 

Section was "Total property base; alternate method of computing 
net worth tax". 

18:7-4.11 Subsidiary corporations; definition 
(a) A subsidiary is defined as any corporation in which 

the taxpayer is the owner of either: -

l. At least 80 percent of the total combined voting 
'power of all classes of stock of. the subsidiary entitled to 
vote, and at least 80 percent of the total number of shares 
of all other classes of stock except nonvoting stock which 
is limited and preferred as to dividends. -The investment 
shall be determined only with reference to investment in 
capital stock and shall exclude any loans or advances . to 
any such subsidiaries; or 

• I 

2, At least 50 percent but less than 80 · percent of the 
total combined voting power of all classes of stock of the 
subsidiary entitled to, vote, and at least 50 percent but less 
than 80percent of the total number of shares of all other 
classes of stock except nonvoting stock which is limited 
and preferred · as to dividends. The investment shall be 
determined only with reference to investment in capital 
stock and shall exclude any loans or advances to any such 
sub&idiaries. 

(b) An entity organized under the laws of a foreign 
country shall be considered a subsidiary if the foregoing 
requisite degree of ownership is met and if the entity is 
considered a corporation for any purpose under the United 
States Federal income tax laws, such as (but not by way of 
sole examples) for the purpose of supplying deemed-paid· 
foreign tax credits or purpose of status as a controlled 
foreign corporation. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 NJ.R. 150(b). 
Amended by R.1985 d.561, effective November 4, 1985. 
See: 17N.J.R. 1537(b), 17 N.J.R. 2677(b). 

Substantially amended. 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R 761(a), 26 N.J.R. 1696(b). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

In (ii), added "either" foliowing "owner of" in the introductory 
paragraph and added 2. 

Statutory References 
See N.J.S.A. 54:lOA-9 as to definition of a "subsidiary." 

18:7-4.12 (Reserved) 
Amended by R.1970 d.121, effective October 5, 1970. 
See: 2 N.J.R. 78(a), 2 N.J.R. 95(a). 
Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40( d), 11 N.J.R. 150(b). 
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Repealed by R.1994 d.186, effective April 18, 1994; 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Subsidiary deductions from net worth". 

18:7-4.13 (~eserved) 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
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Section was "Effect of short tax table on subsidiary deductions". 

18:7-4.14 (Reserved) 
Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R 150(b). 
Repealed by R.1994 d.186, effective April18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Parent must report book value of subsidiary corpora-
tion''. 

18:7-4.15 (Reserved) 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Consolidated returns for subsidiary corporations". 

Case Notes 
Taxpayer corporation, which possessed 100 percent ownership of. 

investment in French and Brazilian corporations directly and through 
· its wholly-owned Dutch subsidiary, was entitled to 100 percent exclu-
sions for the dividends received from the French and Brazilian corpora-
tions. International Flavors & Fragrances, Inc. v. Taxation Div. Di-
rector, 5 N.J.Tax 617 (Tax Ct.1983), affirmed per curiam 7. N.J.Tax 652 
(App.Div.1984), affirmed 102,N.J. 210, 507 A.2d (1986). 

18:7-4.16 (Reserved) 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "Valuation of securities". 

18:7-4.17 (~eserved) 
New Rule, R.1984 d.496, effective November 5, 1984. 
See: 16 N.J.R. 1325(a), 16 N.J.R. 3057(a). 
Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was '.'Urban enterprise zones". 

18:7-4.18 (Reserved) 

SUBCHAPTER 5. ENTIRE NET INCOME; 
DEFINITION, COMPONENTS AND RULES 
FOR COMPUTING 

18:7-5.1 Entire net income; definition 
(a) "Entire net income" means total net income. from all 

sources, whether within/ or without the United States, and 
includes: · 

1. The gain derived from the employment of capital 
or labor, or from both combined, as well as 

2. . Profit gained through a sale or conversion of capital 
assets. 

(b) For the purpose of the New Jersey tax, the amount of 
a taxpayer's entire net income shall be deemed prima facie 
to be equal in amount to the taxable income, before net 
operating loss deduction and spec:;a1 deductions, which the 
taxpayer is required to report to the United States Treasury 
Department for the purpose of computing its Federal in-
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come tax, subject to the adjustments set forth irr this Sub-
chapter. 

(c) Consistent with N.J.A.C. 18:7-11.15, entire net in-
come shalLbe determined on a separate entity basis as if the 
contemporaneous Federal return had not been a consolidat-
ed return. 

Example 1: Corporation A is part of a consolidated 
group filing for Federal purposes which as a· group in-
c:urred a net operating loss for the year. Corporation A, 
however, on a separate entity basis had net income of 
$100,000 before its charitable contribution expense of 
$15,000 is taken into account. Based on a separate, non-
consolidated calculation under the Internal Revenue 
Code, and the contribution limitations applicable to all 
corporations for the period under review (that is, 10 
percent), Corporation A's reportable net income for New 
Jersey purposes is $90,000 ($100,000 - ($100,000 x .10)). 

Example 2: Corporation B is part of a. consolidated 
group filing for Federal purposes which sold goods in the 
ordinary course of business to Corporation C, also a 
member of the same· consolidated group filing. The 
selling price between Corporation B and C was at arm's 
length and included a profit element in it. The Federal 
corporate consolidated filing would recognize but defer 
the gain on the sale of the goods between Corporation B 
and C since Corporation C had not disposed of the 
property outside the group at year end. For New Jersey 
purposes, however, Corporation B must report the gain 
on the sale of the property for net income purposes, and 
Corporation C must include the full sales price of the 
property in its inventory value. 

( d) Entire net income shall be determined as if no elec-
tion had been made under 26 U.S.C. 1371 (Subchapter S of 
the Federal Internal Revenue Code). 

Amended by R.1985 d.562, effective November 4, 1985. 
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a). 

(c) added. 
Amended by R.1992 d.231, effective June 1, 1992. 
See: 24 N.J.R. 1522(a), 24 N.J.R. 2074(c). 

Added examples to (c); deleted (e). 

Law Reviews 

How New Jersey treats the acquisition of assets. John )VI. Metzger, 
147 N.J.L.J. 1356 (1997). 

Statutory References 

See N.J.S.A. 54:10A-4(k) as to definition. and scope of "entire net 
income." 

Case Notes 

Regulations were valid. General Bldg. Products Corp. v. State, Div. 
of Taxation, 14 N.J.Tax 232 (1994), affirmed 15 N.J. Tax 213. 

State's prohibition against filing of consolidated income tax returns 
by related corporations does not immunize subsidiary corporation from 
state taxation of any gain realized as result of deemed sale of its assets. 
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General Bldg. Products Corp. v. State, Div. of Taxation, 14 N.J.Tax 
232 (1994), affirmed 15 N.J. Tax 213. 

New Yark S corporation's distribution to New Jersey taxpayer would 
be treated as being from corporation's accumulated earnings. Latirite 
v. Director, Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed 14 
N.J.Tax 166, certification denied 135 N.J. 301, 639 A.2d 301. 

Absent showing that S corporation's income was from current earn-
ings it would be assumed that distribution was from accumulated 
earnings. Laurite v. Director, Div. of Taxation, 12 N.J.Tax 483 (1992), 
affirmed 14 N.J.Tax 166, t:ertification denied 135 N.J. 301, 639 A.2d 
301. ' 

18:7-5.2 Entire net income; how computed 

(a) "Taxable income before net operating loss deduction 
and special deductions," hereinafter referred to as Federal 
taxable income, is the starting point in the computation of 
the entire net income. After determining Federal taxable 
income, it must be adjusted as follows: 

1. Add to Federal taxable income: 

i. The amount of any specific exemption or credit 
allowed in any law of the. United States imposing any 
tax on or measured by the income of corporations, 
where such specific· exemption or credit has been de-
ducted in computing Federal taxable income; 

ii .. All interest income from sources within the Unit-
ed States which has not . been included in computing 
Federal taxable income, including interest on State and 
Municipal bonds and certain obligations of the United 
States and its instrumentalities~ less interest expense 
incurred to carry such investments, to the extent such 
interest expense has not been deducted in computing 
Federal taxable income; 

iii. All dividend income from sources within the 
United States which has not been included in comput-

. ing Federal taxable income; 

iv. All Federal taxes on or _measured by income or 
profits which were deducted in computing Federal tax-
able income; · 

v. All New Jersey franchise taxes paid or accrued 
under the Corporation Business Tax Act, whether mea-
sured by net worth, net income or otherwise, to the 
extent such taxes were deducted in computing Federal 
taxable income; and, with respect to accounting years 
beginning after July 7, 1993, taxes paid or accrued to a 
possession or territory of the United States, a state, a 
political subdivision thereof, or the District of Colum-
bia on or measured by profits or income, or business 
presence or business activity including, without limita-
tion, the Michigan Single Business Tax and taxes mea-
sured in whole or in part by "net taxable capital" to the 
extent such taxes were deducted in computing Federal 
taxable income; 
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vi. All taxes paid or accrued to any foreign country, 
state, province, territory or subdivision, on or measured 
by profit or income or business presence or business 
activity, to · the extent such taxes were deducted in 
computing Federal taxable income with respect to ac-
counting beginning on or after January 1, 2002; 

vii. Taxes paid or accrued with respect to subsidiary 
dividends should be added back to the extent dividends 
are excluded from entire net income and such taxes 
were dedµcted in computing Federal taxable income; 

viii. Net operating losses sustained during any year 
or period other than that covered by the return, which 
were deducted in computing Federal taxable income, 
but a net operating loss deduction shall be allowed to 
the extent provided by N.J.A.C. 18:7-5.12 through 5.16. 

ix. For accounting or privilege periods ending on or 
before January 10, 1996, the amount deducted, in com-
puting Federal taxable income, for interest on indebted-
ness whether or not evidenced by a written statement. 
To be added back, such interest must be owed directly 
or indirectly either to an individual stockholder or 
members of his or her immediate family who, in the 
aggregate, own beneficially 10 percent of more of the 
taxpayer's outstanding shares of capital stock or to a 
corporate stockholder which owns 10 percent or more 
of the taxpayer's outstanding shares of capital stock. 
The amount deducted shall be reduced by 10 percent of 
the amount so deducted or $1,000, whichever is larger. 
Thus, if the amount of such interest is $1,000 or less, 
then none of said amount need be added back. (For 
definition of and guidance in determining "directly" 
and "indirectly" see N.J.A.C. 18:7-4.5( d), ( e) and (f).) 
However, there shall be allowed as a deduction: 

(1) Any part of a deduction for interest on written 
evidence of indebtedness issued, with stock, pursuant 
to a bona fide plan of reorganization to persons who 
is prior to such reorganization were bona fide credi-
tors of the taxpayer or any predecessor corporation, 
but were not stockholders thereof; and 

(2) Any part of a deduction for interest that re-
lates to financing of motor vehicle inventory held for 
sale to customers, provided that the underlying in-
debtedness is owing to a taxpayer customarily and 
routinely providing this type of financing. The por-
tion of such interest which may be deducted is limit-
ed to interest on indebtedness relating to floor-
planning of motor vehicles evidenced by a trust re-
ceipt or similar document and is also limited to 
interest on unsold inventory items. The interest 
must be paid or accrued directly to a creditor which 
is a taxpayer under the act and not indirectly to any 
related entity. Tqat taxpayer, or a corporation which 
is a parent or subsidiary of that taxpayer must be the 
manufacturer or the motor vehicles financed; and 
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(3) Any deduction for interest that relates to debt 
of a "financial business corporation" owed to an 
affiliate corporation but only where the interest rate 
does not exceed two percentage points over a prime 
rate to be determined by the Commissioner of Bank-
ing. Interest paid or accrued to such an affiliate is 
an unrestricted deduction only when a corporation is 
a financial business corporation as determined at 
N.J.A.C. 18:7-1.16. A debt is owed to an "affiliate" 
corporation when it is owing directly or indirectly to 
holders of ten percent or more of the aggregate 
outstanding shares of the taxpayer's capital stock of 
all classes as defined in N.J.A.C. 18:7-4.5. The 
deduction may not be claimed on the Corporation 
Business Tax Return, Form CBT-100. Any corpora-
tion which is a financial business corporation must 

I 
file the Corporation Business Tax Return for Bank-
ing and Financial Corporations, Form BFC-1, and 
complete Schedule L apportioning the financial busi-
ness conducted in New Jersey consistent with 
N.J.S.A. 54:lOA-38; and 

( 4) Any part of a deduction for interest that relat-
ed to debt of a banking corporation owing directly to 
a bank holding company as defined in 12 U.S.C. 1841 
of which the banking corporation is a subsidiary. 
The allowable deduction for interest is limited to 
interest paid or accrued directly by the subsidiary to 
its bank holding company parent notwithstanding 
that related indebtedness may be excluded from net 
worth where it is indirectly owing to such bank 
holding company. 
x. Recoveries with respect to war losses, regardless 

of whether such war losses were deducted in any return 
previously made for the purpose of computing the New 
Jersey Corporation Business Tax; 

· xi. All income from sources outside the United 
States which has not been included in computing Fed-
eral taxable income less all allowable· deductions . to the 
extent that · such allowable deductions were not taken 
into account in computing Federal taxable income. 
See (a)2iii below for limitations respecting foreign tax 
deduction; 

xii.. In any year or short period which ends after 
1981, with respect to property placed in service on and 
after January 1, 1981, but prior to taxpayer fiscal or 
calendar accounting years beginning on or after July 7, 
1993, any depreciation or cost recovery (ACRS or 
MACRS) which was deducted in arriving at Federal 
taxable income and which was determined in accor-
dance with Section 168 of the Federal Internal Revenue 
Code in effect after December 31, 1980. See (a)2iv 
below for depreciation allowable in computing entire 
net income. 

xiii. In any year or short period ending after 1981, 
with· respect to property placed in service on and after 
January 1, 1981, but prior to taxpayer fiscal or calendar 
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accounting years beginning on or after July 7, 1993, any 
interest, amortization or transactional costs, rent, or any 
other deduction which was claimed in arriving at Feder-
al taxable income as a result of a "safe harbor leasing" 
election made under Section 168(f)8 of the Federal 
Internal Revenue Code; provided, however, that for a 
fiscal year or short period which begins in 1981 and 
ends in 1982, any such amount which relates to proper-
ty placed in service during that part of the return year 
which occurs in 1981 shall be allowed as a deduction in 
arriving at entire income for that year only; and provid-
ed further that any such amount with respect to a 
qualified mass commuting vehicle pursuant to Federal 
Internal Revenue Code Section 168(f)(8)(D)(v) (for-
merly 168(f)(8)(D)(iii)) shall be allowed in any event. 

(1) Where the "user/lessee" of qualified lease 
property which is precluded from claiming a deduc-
tion for rent under this rule would have been entitled 
to cost recovery on property which is subject to such 
"safe harbor lease" election in the absence of that 
election, it may claim depreciation on that property 
under the provisions of (a)2iv and v below. See 
( a )2vi below for the treatment to be accorded related 
income on such "safe harbor lease" transactions. 

xiv. All income, from whatever sources derived not 
included in computing Federal taxable income and not 
otherwise required to be added back under (a) li 
through ix above, less all allowable deductions attribut-
able thereto, to the extent that those ·allowable deduc-
tions were not taken into account in computing Federal 
taxable income. 

xv. The amount deducted from Federal taxable in-
come for any civil, civil administrative, or criminal 
penalty or fine, including a penalty or fine under an 
administrative consent order, assessed and collected for 
violation of a State or Federal environmental law, an 
administrative consent order, or an environmental ordi-
nance or resolution of a local governmental entity, and 
any interest earned on the penalty or fine, and any 
economic benefits having accrued to the violator as a 
result of a violation, which benefits are assessed and 
recovered in a civil, civil administrative, or criminal 
action, or pursuant to an administrative consent order. 
The provisions· of this subsection shall not apply to a 
penalty or fine assessed or collected for a violation of a 
State or Federal environmental law, or local environ~ 
mental ordinance or resolution, if the penalty or fine 
was for a violation that resulted from fire, riot, sabo- . 
tage, flood, storm event, natural cause, or other act of 
God beyond the reasonable control of the violator, or 
caused by an act or omission of a person who was 
outside the reasonable control of the violator. 

xvi. The amount deducted from Federal taxable 
income of treble damages paid to the Department of 
Environmental Protection and Energy pursuant to sub-
section a of section 7 of P.L.1976, · c.141 (N.J.S.A. 
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58:10-23.llf) for costs incurred by the Department in 
removing, or arranging for the removal of, an unautho-
rized discharge upon failure of the discharger to comply 
with a directive from the Department to remove, or 
arrange for the removal of, the discharge. ' 

iv. Depreciation on property placed in service after 
1980 but prior to taxpayer fiscal or calendar accounting 
years beginning on and after July 7, 1993 on which -, 
ACRS or _MACRS has been disallowed under (a)lxii 
above using any method, life and salvage value which 
would have been allowable under the Federal Internal 
Revenue Code at Decymber 31, 1980. A method, once 
adopted, must be used for all succeeding years for 
purposes of computing depreciation on that particular 
recovery property, except only that a taxpayer may 
make a changein method which would not have re-
quired the consent of the Commissioner of Internal 
Revenw.~. Personal property placed in service during 
any year after 1980 must be treated using the half year 
convention by claiming a half year of depreciation in 
the year that property is placed in service. No deprecia-
tion is allowable in the year of disposal. Aggregate 
depreciation claimed under this paragraph for all years 

/_ 

xvii. Any deduction for research and experimental 
expenditures to the extent that those research and 
experimental expenditures are qualified research ex-
penses or basic research payments_ for which an amount 
of credit is claimed pursuant to N.J.S.A. 54:lOA-5.24 
unless those research and experimental expenditures 
are also used to compute a Federal credit claimed 
pursuant to IRC section 41; 

xviii. Interest paid, accrued -or incurred to a related 
member except las may be permitted pursuant to 
NJ.AC. 18:7-5.18; and 

xix. Interest expenses and costs and intangible ex-
penses and costs directly or indirectly paid accrued or 
incurred in connection with a transaction with one or 
more related members, except as may be permitted 
pursuant to N.J.A.C.18:7-5.18. 
2. Deduct from Federal taxable income: 

i. 100 percent of all dividends or amounts deemed 
dividends for Federal purposes included in Federal 
taxable income which were received from subsidiaries 
meeting the definition of a subsidiary under N.J.A.C. 
18:7-4.ll(a)l of this chapter and 100 percent of all 
dividends from those subsidiaries which were added to 
Federal taxable income in accordance with (a)l above; 

ii. Fifty percent of all dividends or amounts deemed 
dividends for Federal purposes included in Federal 
taxable income or added to Federal taxable income in 
accordance with (a) above if received from 50 to less 
than -80 percent owned subsidiaries defined under 
N.J.A.C. 18:7-4.11(a)2. Dividends received from a reg-
ulated investment company which are treated as inter-
est for purposes of the Internal. Revenue Code and/or 
which are not considered qualifying dividends for Inter-
nal Revenue purposes are not eligible for deduction or 
-exclusion from entire net income under this subsection. 

iii. Income, war-profits, and excess profits taxes im-
- posed by foreign countries or possessions of the United 

States, aliocable to income included in Federal taxable 
income subject to the following limitations: 

(1) To the extent that these income, war-profits 
and excess profits taxes were allowed as a credit 
against the Federal income tax under the applicable 
provisions of the Internal Revenue Code; 

(2) Provided, that such taxes were not reflected in 
deductions made in computing Federal taxable in-
come or taken under (a)lxi above; and 

(3) Also provided that the amount of the deduct-
ible income, war-profits· and excess profits taxes paid 
to each foreign country or possession of the United 
States shall not exceed the net income earned by the 
taxpayer in such foreign country or possession. 
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is limited to the basis for depreciation under the Feder-
al Internal Revenue Code at the· date the property is 
placed in service less whatever salvage value would 

. have been required to be considered under the Federal 
Internal Revenue Code at December 31, 1980; 

v. In any privilege period or taxable year beginning 
on or after January 1, 2002, with respect to property 

_ acquired on or after January 1, 2002 and before Sep-_ 
tember 11, 2004, any depreciation which was deducted 
in arriving at Federal taxable income and which was 
determined in accordance with Sections 168(k) and 
1400L of the Federal Internal Revenue Code. Assets 
acquired before January 1, 2002for which such depreci-
ation was taken will continue for the entire life of the 
asset to follow Federal depreciation. Assets acquired in 
periods beginning before January 1, 2002 will continue 
to follow Federal depreciation eve'n if the asset itself 
was acquired after January 1, 2002 but during such 
fiscal year. Upon early retirement a basis -adjustment 
will be required to equalize Federal and State basis. 

Example: Federal bonus depreciation with respect to an 
asset acquired February 1, 2002 by a corporation which is a 
calendar year corporation will be disallowed for the corpora-
tion when filing its CBT-100 for 2002. 
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vi. Gain or loss on property sold or exchanged is to 
be _determined with_ reference -to the amount properly 
to be recognized in determination of Federal taxable 
income. However, on the physical disposal of recovery 
property, whether ,or not a gain _or loss is properly to be 
recognized under 1the Federal Internal Revenue Code, 
there shall be allowed as a deduction any excess or 
there must be rest_ored as an item of income any 
deficiency of depreciation disallowed under (a)lx above 
over related depreciation claimed on that property 
under (a)4iv above. A statutory merger or consolida-
tion shall not constitute a disposal of recovery property. 
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vii. In any year or short period ending after 1981, 
with respect to property placed in service on and after 
January 1, 1981, but prior to taxpayer fiscal or calendar 
accounting years beginning on or after July 7, 1993, any 
item of income included in arriving at Federal taxable 
income solely as a result of a "safe harbor leasing" 
election made under Section 168(f)(8) of the Federal 
Internal Revenue Code; provided, however, that for 
the accounting period which begins in 1981 and ends in 
1982, such income which relates to property placed in 
service during 1981 is not to be excluded; and provid-
ed, further, that any such income which relates to a 
qualified mass commuting vehicle pursuant to Federal 
Internal Revenue Code Section 168(f)(8)(D)(v) (for-
merly 168(f)(8)(D)(iii)) shall be included in entire net 
income in any event. 

(1) Where income relating to such safe harbor 
leasing election would have been included in Federal 
taxable income whether or not the. election is made, 
no exclusion is permitted. 

Example: A corporation which finances the acquisition of 
machinery and equipment is not permitted to exclude inter-
est income merely because it is one of the parties to a "safe 
harbor lease" whereby it agreed that all parties to the 
transaction characterize it as a lease for Federal income tax 
purposes. 

(2) For treatment of deductions relating . to such 
safe harbor lease transactions, see (a)lxi above. 

viii. Any banking corporation which is operating an 
international banking facility (IBF) as part of its busi-
ness may exclude the eligible net income of the IBF, as 
herein described, from its entire net income, as follows: 

(1) Any deductions under this section can only be 
claimed to the extent that they are not deductible in 
determining Federal taxable income, or not deduct-
ible under N.J.S.A. 54:10A-4(k)(l) through.(3). 

(2) The eligible net income of an IBF is the 
amount of income remaining after. subtracting the 
applicable expenses, as defined by (a)2vii(4) below. 

(3) Eligible gross income is the gross income de-
rived from an IBF. This will include gross income 
derived from the following: 

(A) Making, arranging for, placing or carrying 
loans to foreign persons, provided, however, that in 
the case of a foreign person which is an individual, 
or which is a foreign branch of a domestic corpora-
tion ( other than a bank), or which is a foreign 
corporation or foreign partnership which is con-
trolled, by one or more domestic corporations 
( other than banks), domestic partnerships or resi-
dent individuals, all the proceeds of the loan are 
for use outside of the United States; 
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(B) Making or placing deposits with foreign per-
sons which are banks or foreign branches of banks 
(including foreign subsidiaries) or foreign branches 
of the taxpayers or with other international bank-
ing facilities; or 

(C) Entering into foreign exchange or hedging 
transactions relating to any transactions under 
(a)2vii(3)(A) and (B) above or (D) below. 

(D) Any other activities which an IBF may be, 
at any time, authorized to engage in by Federal or 
state law, the Board of Governors of the Federal 
Reserve, the Comptroller of tl).e Currency, the Ne~ 
Jersey Banking Commission, orany other authorF 
ty. 

( 4) Applicable expenses are any expenses or de-
ductions which are directly or indirectly attributable 
to eligible gross income as defined in (a)2vii(3) 
above. 

(See: N.J.A.C. 18:7-16 regarding international banking 
facilities.) 

Amended by R.1983 d.62, effective March 7, 1983 
See: 14 N.J.R. l206(a), 15 N.J.R. 343(d). 

Added new 10 and 11 to (a). Recodified old 10 as new 12 and 
added 4-6 to (b ). 
Amended by R.1984 d.453, effective October 15, 1984. 
See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a). 

(b)7 added. 
Amended by R.1985 d:562, effective November 4, 1985. 
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a). 

Substantially amended. 
Amended by R.1987 d.335, effective August 17, 1987. 
See: 19 N.J.R. 712(a), 19 N.J.R. 1568(b). 

Substantially amended. 
Amended by R.1992 d.289, effective July 20, 1992. 
See: 24 N.J.R. 175(a), 24 N.J.R. 2628(b). 

Revised text. 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
Amended by R.1997 d.204, effective May 19, 1997. 

. See: 28 N.J.R. 5158(a), 29 N.J.R. 2467(a). 
In (a)lvii, inserted "For accounting or privilege periods ending on or 

before January 10, 1996,". 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

Rewrote the section. 

Case Notes 
Benefits from safe harbor leases do not constitute "real intangible 

personal property", for purposes of corporate tax. Reuben H. Donnel-
ley Corp. v. Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281 
(1992). 

Interpretation of amendment to corporate tax governing safe harbor 
leases was not an administrative rule. Reuben H. Donnelley Corp. v. 
New Jersey Dept. of Treasury, Div. of Taxation, 11 N;J.Tax 241 (1990), 
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A.2d 
364, reversed 128 N.J. 218, 607 A.2d 1281. 

Corporate owner of safe harbor leased property could not include it 
in owner's business allocation factor. Reuben H. Donnelley Corp. v. 
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990), 
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A.2d 
364, reversed 128 N.J. 218, 607 A.2d 1281. 
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State's inclusion of Federal obligations in taxpayer bank's tax bases 
under the Corporation Business Tax Act complied with the Federal 
public debt statute since the tax was nondiscriminatory; taxpayer bank's 
net worth and net income bases appropriately included the value of and 
income from the bank's holdings of state and local obligations. Gar-
field Trust Co. v. Director, Div. of Taxation, 6 N.J.Tax 462 (Tax 
Ct.1984), affirmed per curiam 7 N.J.Tax 663 (App.Div.1984), affirmed 
102 N.J. 420, 508 A.2d 1104 (1986), appeal dismissed 107 S.Ct. 390, 479 
U.S. 925, 93 L.Ed.2d 345. . 

Federal minimum tax for tax preference was not properly excludable 
from the taxpayer's entire net income in the calculation of New Jersey 
corporation business tax, since the Federal minimum tax is on income 
and not an excise tax on capital. Texaco, Inc. v. Director, Div. of 
Taxation, 4 N.J.Tax 63 (Tax Ct.1982). 

18:7-5.3 Tax paid to foreign country or United States 
possession; when deductible from net income 

(a) With respect to foreign taxes required to be included 
in income as dividends received under Section 78 of the 
Internal Revenue Code, no deduction from Federal taxable 
income is permitted if 100 percent of the dividend received 
amount is deductible therefrom under N.J.A.C. 
18:7-5.2(a)2i. 

1. However, if 100 percent of the foreign tax amount 
is not deductible from Federal taxable income as divi-
dends received under N.J.A.C. 18:7-5.2(a)2i, then the 
percentage which is taxed may be deducted from Federal 
taxable income. No other foreign taxes are deductible. 

Amended by R.1999 d.116, effective April 5, 1999. 
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a). 

In (b), changed N.J.A.C. references throughout. 
Administrative change and correction. 
See: 31 N.J.R. l818(a). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
S'ee: 35 N.J.R. 1573(a). 

Rewrote the section. 

18:7-5.4 Factors not adjustable to Federal taxable income 

(a) No adjustment to Federal taxable income is permitted 
under this rule for: 

1. Gains or losses not _recognized for Federal income 
tax purposes under Section 351 or similar sections of the 
Internal Revenue Code but only to the extent that recap-
ture or other provisions of the Code are not paramount to 
these sections. 

2. The general business credit allowed or allowable 
for Federal income tax purposes under Section 38 of the 
Internal Revenue Code. 

i. This may not be taken as a deduction in comput-
ing the New Jersey net income tax base, nor as a credit, 
in any manner, in computing tax liability under the Act. 

ii. Upon disposition of assets which qualified for a 
general business credit under Section 38 of the Internal 
Revenue Code, taxpayer must use the same basis for 
computing gain or loss for New Jersey net income tax 
purposes as employed for Federal income tax purposes. 
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3. Depreciation attributable to a decrease in the basis 
of depreciable property for Federal income tax purposes, 
as a result of the general business credit allowed or 
allowable under Section 38 of the Internal Revenue Code. 

i. This depreciation may not be taken as a deduc-
tion in computing the New Jersey net income tax base. 

ii. Depreciation taken for New Jersey net income 
tax purposes must be reported at the same amount as 
reported for Federal income tax purposes for the same 
period. 

Amended by R.1985 d.562, effective November 4, 1985. 
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a). 

(a)2 deleted; (a)l amended; 3 and 4 renumbered as 2 and 3. 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

18:7-5.5 Entire net income; determining stock ownership 

(a) The provisions of N.J.A.C. 18:7-4.5 and 4.6 relating 
to the manner or degree of direct or indirect stock owner-
ship by a creditor are applicable in determining deductibility 
of interest paid or accrued to holders of 10 percent or more 
of the aggregate outstanding shares of the taxpayer's capital 
stock of all classes. 

(b) In determining the percent ownership of investment 
for purposes of computing the dividend exclusion, a taxpay-
er can aggregate its ownership of stock by basing its compu~ 
tation on its ownership equity in the payor. No part of such 
investn:ient may be determined with reference to loans or 
advances but must be based upon investment in capital 
stock. 

Example 1: Corporation A received a dividend from 
Corporation B and a dividend from Corporation C. Corpo-
ration A owns 90 percent of Corporation B. Corporation A 
owns 20 percent of Corporation C. Corporation B owns 70 
percent of Corporation C. The remaining shares of Corpo-
ration B and Corporation C are owned by unrelated per-
sons. 

By literal terms of the Act, the dividend received by 
Corporation A from its 90 percent owned Corporation B is 
excludible from entire net income. 

Since the equity of Corporation A in Corporation C is 80 
percent or more ownership, it may also exclude the divi-
dends received from Corporation C from entire net income. 

Ownership equity of Corporation A in Corporation C: 

Direct investment in Corporation C 
Investment in Corporation B 
Investment of Corporation B in Corpo-

ration C 
Indirect investment in Corporation C 
Aggregate ownership by Corporation A 

of the stock of Corporation C 
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90% 

70% 
.90 X .70 

20% 

63% 

Next Page is 7-40.1 
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Example 2: Corporation D received a dividend from 
\ Corporation B and a/dividend frorri Corporation F. C::::orpo-

ration D owns 90 percent of Corporation E. Corporati()n D 
owris 20 percent of Corporation F. Corporation E owrts 60 
percent of Corporation F. The remaining shares of Corpora~ 
tiort E and. Corporation F are owned by unrelated persons. 

· By literal terms o{ the Act, the dividend received by 
: Corporation D from its 90 percent owned Corporation E is 
i excludible from entire net income.· . . -
I 

Since the equity of.'Corporation Din Corporation Fis less 
I than 80 percent ownership, it may only exclude 50 percent 
I of the dividend received. from Corporn,tion. F :from entire net 
; income. 

· Ownership equity of Corporation Din Corporation F: 

i Directinvestmerit in Corporation F 
: Investment in Corporation E . . 
'. Investment of Corporation E in Corpo~ 
: ration F · ·•·· · · •· 
Indirect investment m Corporatio11 F 
Aggregate ownership by Corporation D 

of the stock of Corporation F · 

90% 

:-~ 
.90 X .60 

New Rule, R.1987 d.118; effective March 2, 1987. 
; See: 18 N.J.R. 2004(b); 19 N.J.R 410(c}. 
' Old rule repealed. · 
I 

0: 

20% 

'54% 

Cross References 
... .· See N.J.A.C; 18:7--4.5 (Net worth; indebtedness includible) a:tic!. 
· · • 18:7--4.6 (Receivables offset against includible indebtedness) as to 

.. computing net worth; 

. Statutory References 
S~ N.J:S.A. 54:1()A-4(e) as to what may be included in 1•fudebtedc 

. ness owin~ directly or indirectly." · 
. . . . . . 

18:7-5.6 · .. Adjustment of entire net i~com.e to period 
covered by return; how c:omputed 

(a) If the entire Iiet inco01e required t6 be reported isfor . 
a period' other· than a pedod covered by the taxpayer's 

.· Federal income tax return, the taxpayer shall compute its 
net income as follows:· ; · · ·. · · · · · · 

L Its ;ederal taxable in.come is first adjust~d in the : 
inanner set forth on]N.J.J\.C. 18:7-:S.lthrough 5,4; 

. ' . . . . . .· ' 

2. · The r~sult is then divided by the munber of calen-
·. dar months .. or parts thereof cpvered by the·. Federal 
. income tax return; . . . 

3 ... · The. result is . then multiplied by ihe number of the 
cale!ldar :inonths or parts there~f cove:recl· by the :return 
urider the Act A part of a month shall be deeined to be 
anionth. ·. · 

. Amended by R1994 d.186, e~~~tive April 18, 1994 ... ·. 
See: 26 N.J,R. 761(a),26 N.J.R. 1696(b). 

Next Page is 7-41 7-40.1 Supp. 4-7"03 



C'i 
CORPORATION BUSINESS TAX ACT 

(b) The application of this section is not limited to an 
agreement, understanding or arrangement existing between 
a taxpayer and any other corporation or any person or firm 
for the purpose of avoiding or evading tax under the Act. It 
is also applicable where adjustments and redeterminations 
relate to transfer, pricing and other transactions between 
related persons or entities where evasion or tax avoidance 
are not a consideration. The Director may initiate adjust-
ments und.er this section solely in the interests of determin-
ing a fair and reasonable tax, and without respect to any 
benefit arising out of inter-corporate relationships or the 
relationships of any person holding a substantial portion of 
the stock of a taxpayer. The Division shall not be limited to 
indices, trade practices, cost sheets, Internal • Revenue Re-
ports or any other factor in determining the appropriate 
transfer price for goods,. services, intangibles or other dispo-
sitions made to related parties. Where the Director deter-
mines that there is an adjµstnient to net income under this 
section, he or she may also make a corresponding adjust-
ment to the allocation factor. · · 

( c) Where · any taxpayer conducts its activity or business 
under any agreement, arrangement or understanding in such 
manner as either directly or indirectly to benefit its mem-
. bers or stockholders, or any person or persons directly or 
indirectly interested in such activity or business, by entering 
into any transaction at more or less than a fair price which, 
but for such agreement, arrangement or understanding, 
might have been paid or received therefor; the Director may 
adjust and redetermine items on any affected taxpayer 
report or return as may be necessary properly to reflect the 
taxpayer's adjusted entire net income apportionable to New 
Jersey. The following example is an illustration only and in 
no way shall be interpreted as a standard for calculating 
wages in a particular case. 

Example: Corporation D entered into an. employment · 
agreement with its sole shareholder's spouse for the perfor-
mance of services as an accounting clerk. The agreement 
called for the shareholder's spouse to monitor 10 accounts.· 
For the service performed, the . spouse is to receive an 
annual salary. of $100,000 along with a substantial benefit 
package. The Director, upon audit, learns that the spouse 
works only five hours per week in completely performing the 
duties. The Director, based upon the· going wage for such 
services, determines that the total compensation package 
would not exceed $10,000 a year and adjusts the taxpayer's 
expense to determine properly the net income and the 
taxpayer's wage fraction of the allocation factor and to· 
provide dividend treatment for the disallowed wage compen-

. sation. 

(d) Where any taxpayer, 20 percent or more of whose 
capital stock is owned either directly or indirectly by or 
through the same interests as those of the taxpayer, con:. 
ducts any activity, transaction, or business wit4 such interests 
which either directly or indirectly creates an artificial loss, 
net income, or allocation. factor, the Director may adjust 
and redetermine such items on any taxpayer report or 
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return. as may be necessary properly to reflect the taxpayer's 
adjusted entire net mcome apportionable to New Jersey. 

Example 1: Corporation E, the great grandparent of the 
taxpayer, borrows $1 million from the taxpayer. The agree-
ment calls for the principal and interest at the rate of two 

. percent per annum to be paid at the end of one year. Upon 
audit, the Director determines that a market· interest rate 
given the economic conditions at the time of the loan and 
the circumstances of the borrower is 13 percent per annum. 
Therefore, he adds the additional income to the taxpayer's 
net income as reported, and adjusts the expense on the 
great grandparent's return, if it fi)es in New Jersey. 

Example 2: Corporation F is the parent company of over 
10 subsidiaries and provides all administrative services for 
the 10 • subsidiaries. Corporation F receives dividend in-
come from its. subsidiaries, interest. income from other in-
vestments, an.ct service fee income from the subsidiaries for 
the administrative services it performs on their behalf which 
are an integraJpai:-t of the business activity of the parent. 
All costs incurred by the parent are charged to the subsid-
iaries based solely upon the total assets of each subsidiary. 
Uport audit, the Director determi:t;ies that the service fee 
includes no profit element and that the allocation of the 
costs of the administrative services bears no relationship to 
the services provided to each subsidiary. Accordingly, the 
Director. imputes an element of profit, and assigns the 
charges to each subsidiary by a . method reflecting the actual 
costs incurred in providing the services to each subsidiary. 

( e) The following examples are merely illustrative and are 
in no way intended to limit the scope of the Director's 
discretion to inquire into transfer pricing or the determina-
tion of a fair and reasonable tax: · 

Example 1: K Corporation, the manufacturer of a pro-
prietary product, sells goods to its distributors and wholesale 
customers at a 50 percent profit. It also sells goods to 
related foreign corporations at a 5 percent gross profit for 
marketing by them overseas. 

On a separate entity basis, i.n an arm's .length transaction 
these sales would yield a 50 percent gross profit and the 
price which might have been paid or received for the goods 
includes an amount sufficient to reflect that 50 percent gross 
profit .. 

The Director may include additional profits in entire net 
income sufficient to reflect the arm's length price which 
might have been paid or received. 

Example 2: L Corporation is the parent corporation in a 
vertically integrated oil company. Its marketing sub~idiary 
is a taxpayer. T,he marketing corporation reports a signifi-
cantly lower gross profit than other taxpayer~ selling the 
same generic products in volume. 
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L Corporation has set its transfer prices to its marketing 
subsidiary at a price $0.02 per gallon higher than published 
New York tanker port prices for its product because it 
deems, in good faith, that its brand name value and econo-
mies of scale are more properly attributable to the parent 
corporation, It also -uses this transfer price to sell its 
product to all its independent retailers. 

The fair price which might have been paid for the product 
sold by the marketing subsidiary would not be based upon 
"New York tanker prices" plus the lesser of representative 
contract· carrier costs or the actual costs incurred for deliv-
ery. The Director would recognize the $0.02 per gallon 
higher price since that is 'the same price used for compara-
ble sales to all uncontrolled entities for the audit period. 

(f) Whenever the Director deems it necessary, in order 
properly to reflect entire net income of the taxpayer, he or 
she may determine the year or period in which an item of 
income, deduction, asset or liability shall be included, with-
out regard to the method of accounting used by the taxpay-
er. 

(g) The Director may require any person or corporation 
to submit whatever information under·. oath or affirmation, 
or to permit whatever examination of its books, papers and 
documents, as may be necessary to enable him or her to 
determine the existence, nature or extent of an agreement, 
understanding or arrangement to which this section relates, 
whether or not the person or corporation is subject to the 
tax imposed by the Act. 

Amended by R.1992 d.231, effective June 1, 1992. 
See: 24 N.J.R. 1522(a), 24 N.J.R. 2074(c). 

Revised section. 
Amended by R.1999 d.116, effective April 5, 1999. 
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a). 

In (a)8, added iv through vi; and in (a)9i, deleted "three" preceding 
"methods in" in the first sentence, and substituted "first five" for 
"three" preceding "methods" in the second sentence. 

Statutory References 

See N.J.S.A. 54:10A-4(k)(3) as to right of Director to determine the 
year in which an item of income or a deduction shall be included 
without regard to taxpayer's method of accounting, and 54:lOA-10 as to 
Director's right to redetermine tax due when taxpayer's business rec-
ords appear distorted. 

Case Notes 

Rule that a corporation's "net income" can be .reduced by only 10 
percent of the interest on indebtedness to a person or entity which 
owns 10 percent or more of the corporation's capital stock held 
applicable to corporate indebtedness owed to a corporation's parent; 
Division Director held without authority to recompute corporation's 
taxes to exclude such indebtedness from income; 10 percent rule held 
not violative of due process or equal protection; statutory amendments 
eliminating the 10 percent rule could not be applied retroactively. 
GATX Terminals Corp. v. Taxation Div. Director,'5 N.J.Tax 90 (Tax 
Ct.1982), affirmed in part, remanded in part per curiam 7 N.J.Tax 659 
(App.Div.1985), certification denied 102 N.J. 337, 508 A.2d 213. 
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18:7-5.11 Right of Director to require consolidated filing, 
and certain disclosures 

(a) The entire net income of a taxpayer exercising its 
franchise in this State that is a member of an affiliated 
group or a controlled group pursuant to sections 1504 or 
1563 of the Federal Internal Revenue Code of 1986 shall be 
determined by eliminating all payments to, or charges by 
other members of the affiliated or · controlled group in 
excess of fair compensation in all inter-group transactio.ns of 
any kind. 

(b) Notwithstanding the elimination of all inter-group 
transactions in excess of fair compensation, if the taxpayer 
cannot demonstrate by clear and convincing evidence that a 
report . by a taxpayer discloses the true earnings of the 
taxpayer on its business carried on in this State, the Director 
may, at the Director's discretion, require the taxpayer to file 
a consolidated return of the entire operations of the affiliat-
ed group or controlled group, including its own operations 
or income to the extent permitted under the Constitution 
and statutes of the United States. The Director shall deter-
mine the true amount of entire net income earned by the 
taxpayer in this State. 

( c) The consolidated entire net income of the taxpayer 
and of the other members of its affiliated group or con-
trolled group shall be allocated to this State by use of the 
applicable allocation formula that the Director requires . 
pursuant to N.J.S.A. 54:lOA-1 et seq. to be used by the 
taxpayer. The returnJshall include in the allocation formula 
the property, payrolls, and sales of all corporations for 
which the return is made. The Director may require a 
consolidated return without regard to whether the other 
members of the affiliated or controlled group, other than 
the taxpayer, are or are not exercising their franchises in this 
State. 

( d) A consolidated return required by this rule shall be 
filed within 60 days after it is demanded, subject to the 
penalties of the State Uniform Tax Procedure Law, N.J.S.A. 
54:48-1 et seq. 

. ( e) The member of an affiliated group or controlled 
group shall incorporate in its return required under this rule 
information needed to determine its taxable entire net 
income, and shall furnish any additional information the 
Director requires within 30 days after it is demanded, 
subject to the penalties of the State Uniform Tax Procedure 
Law, NJ.SA 54:48-1 et seq. 

(f) Each taxpayer that files a return and is a member of 
an affiliated or a consolidated group pursuant to sections 
1504 or 1563 of the Federal Internal Revenue Code of 1986, 
shall within 90 days of notice of a request of the Director 
disclose in its return for the privilege period· the amount of 
all inter-member costs or expenses, including, but not limit-
ed to, management fees, rents, and other services, for the 
privilege period. 
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(g) If the taxpayer acquires products or services from 
/-\ another member of its affiliated or controlled group, which 
~- ) it resells or otherwise uses to generate revenue or expense, 

the taxpayer shall within 90 days of a request from the 
Director, disclose by computerized spread sheet or other 
form as specified by the Director the amount of revenue or 
expense generated from those products or services includ-
ing, but not limited to, management fees, rents, and other 
services. A failure to file such disclosure constitutes the 

. filing an incomplete tax return, subject to the penalties of 
· the State Uniform Tax Procedure Law, N.J.S.A. 54:48-1 et 
· seq., including, without limitation, N.J.S.A. 54:49-4 and 
54:52-8. 

New Rule, R.1978 d.30, effective January 27, 1978. 
· See: 10 N.J.R. 40(b), 10 N.J.R. 128(b). 
, Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Section was "New jobs credit; salaries deduction". 
Special New Rule, R.2003 d.135, effective February 27, 2003(to expire 

August 26, 2003). 
· See: 35 N.J.R. 1573(a). 

18:7-5.12 Net operating loss deduction 
A taxpayer may deduct a New Jersey net operating loss 

carryover as defined in N.J.A.C. 18:7-5.B in computing its 
entire net income before exclusions and before the net 
operating loss deduction. 

New Rule, R.1986 d.26, effective February 3, 1986. 
See: 17 N.J.R. 2096(a), 18 N.J.R. 309(a). 

, Amended by R.1994 d.186, effective April 18, 1994. 
· See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

18:7-5.13 New Jersey net operating loss carryover 
(a) A New Jersey net operating loss as defined in 

• N.J.A.C. 18:7-5.15 for any taxable year ending after June 30, 
· 1984 .. becomes a net operating loss carryover. The net 
. operating loss carryover is carried to each of the succeeding 
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taxable years and is reduced in each such succeeding year by 
the amount of entire net income before net operating loss 
deduction and before exclusions, and is further red.uced to 
zero seven years following the year of the loss, taking into 
account the normal or extended due date for filing the . 
return for the seventh year succeeding the year of the loss. 
The net operating loss carryover may not be carried back to 
any year preceding the year of the loss. For this purpose, 
taxable year shall mean the accounting period covered by 
the taxpayer's return. In no event may a net operating loss 
carryover be used for a net operating loss deduction on the 
eighth return succeeding the loss year. 

(b) The net operating loss may only be carried over by 
the actual corporation that sustained the loss. The net 
operating loss may, however, be carried over by the corpora-
tion that sustained the loss and which is the surviving 
corporation of a statutory merger. The net operating loss 
may not be carried over by a t?Xpayer that changes its state 
of incorporation or is a part of a statutory consolidation. 
Section 4(k) of the Act defines entire net income in terms of 
a specific corporate franchise. See N.J.S.A. 54:lOA-4.5. 

( c) Corporations acquired under Internal Revenue Code 
Section 338 do not lose their net 'operating loss carryover 
because the corporate franchise remains unchanged to the 
extent it does not fall within the provisions of N.J.A.C. 
18:7-5.14. 

Example 1: A domestic corporation dissolves pursuant to 
laws ofthe State of New Jersey and incorporates in another 
state. This newly formed corporation of another state is a 
new legal entity for corporation business tax purposes and 
the net operating loss carryover of the domestic corporation 
is not available to the new entity. 

Example 2: The example below illustrates the net operating loss carryover for the full term of seven 
years and demonstrates the application of net operating loss deductions in the proper sequence. 

Amounts From Returns 
Return Year 1984 1985 1986 
Fiscal Year Ended 31-Dec-84 31-Dec-85 31-Dec-86 
Line 28 ($100,000) (6,000) (8,000) 
NJ Adjustments 5,000 5,000 5,000 
ENI before NOL ded. or 

exclusions (95,000) (1,000) (3;000) 
NOL Deduction NA 0 0 
ENI before .exclusions 0 0 0 
Dividend exclusion & 

IBF exclusion 2,000 2,000 2,000 
Entire Net Income 0 , 0 0 
NOL Carryovers Applied 

1985 0 
1986 0 0 
1987 0 0 0 
1988 55,000 0 0 
1989 13,000 0 0 
1990 0 0 0 
1991 7,000 0 0 
1992 1,000 3,000 
1993 0 
1994 
1995 

' ( 1996 
\ 1997 

1998 
1999 

1987 1988 1989 
31-Dec-87 31-Dec-88 31-Dec-89 
(10,000) 50,000 8,000 

5,000 5,000 5,000 

(5,000) 55,000 13,000 
0 55,000 13,000 
0 0 0 

2,000 2,000 2,000 
0 0 0 

0 
0 0 
0 0 0 
0 0 0 

5,000 0 0 
0 0 0 
0 0 0 

0 0 
0 
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1990 
31-Dec-90 

(5,000) 
5,000 

0 
0 
0 

2,000 
0 

0 
0 
0 
0 
0 
0 
0 

1991 
31-Dec-91 

2,000 
5,000 

7,000 
7,000 

0 

2,000 
0 

0, 
0 
0 
0 
0 
0 
0 

1992 
31-Dec-92 

10,000 
5,000 

15,000 
9,000 
6,000 

2,000 
4,000 

0 
0 
0 
0 
0 
0 
0 
0 
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Unused 
Total 

20,000 
95,000 

0 
1,000 

0 
3,000 

( d) The following explain and/or define the above table: 
. Line 28 is the amount of the taxpayer's taxable income, 
before net operating loss deduction and special deduc.tions 
which the taxpayer is required to report to the United States 
Treasury Department for the purpose of computing its 
Federal income. tax. NJ Adjustments are the statutory 
additions and deductions to line 28 that are peculiar to the 
New Jersey corporation business tax. 

1. "ENI" means entire net income as defined in the 
Act and in these rules. 

2. "NOL" means net operating loss. 
i. Exclusions are the exclusions from entire net . 

income for dividends received and the eligible net 
income of an internationalbanking facility. 
3. "IBF" means the eligible net income of an interna-

tional banking facility. 

New Rule, R.1986 d.26, effective February 3, 1986. 
See: 17 N.J;R. 2096(a), 18 N.J.R. 309(a). 

Administrative Correction to (c), removing Examples 1:B and 2:C 
from Code. 
See: 23 N.J.R. 1024(a). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

In (b), added the N.J.S.A. reference. 

Law Review and Journal Commentaries 
Tax Law. Robert J. Alter, Jay A. Soled, 138 N.J.L.J. No; 1, S64 

(1994). 
Taxes. Steven P. Bann, 136 N.J.L.J. No. 8, 53 (1994). 

Case Notes 
Corporate Business Tax Act's (CBT's) regulation, under which net 

operating costs did not carryover when domestic corporation was 
dissolved and incorporated in another state such that new corporation 
could not take deduction, applied to surviving corporation that attempt-
ed to take merged corporation's net operating losses, despite claim that 
regulation contemplates disallowance of future net-operating-loss de-
ductions when a domestic corporation dissolves pursuant to. state law 
and incorporates in another state whereas surviving corporation was a 
foreign company before and after reorganization; statute did not ex-
pressly state that it only affected company's incorporated in state. A.H. 
Robins Co., Inc. v. Director, Div, of Taxation, 2002 WL 31932043 
(2002). 

Successor corporation; net operating losses of merged corporation. 
Richard's Auto City, Inc .. v. Director, Div. of Taxation, 270 N.J.Super. 
92, 636 A.2d 572 (A.D.1994), also published at 14 N.J.Tax 436, certifi-
cation granted 137 N.J. 167, 644 .A.2d 614, reversed 140 NJ. 523, 659 
A.2d 1360. 

Regulation governing net operating loss carryovers was not autho-
rized: Richard's Auto City, Inc. v. Director, Div. of Taxation, 270 
N,J.Super. 92, 636 A.2d 572 (A.D.1994), also published at 14 N.J.Tax . 
436, certification granted 137 N.J. 167, 644 A.2d 614, reversed 140 N.J. 
523, 659 A.2d 1360. 

0 
5,000 

0 
0 
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0 
0 

0 
0 

0 
0 

0 
0 

Surviving corporation could not carryover loss ofa merged corpora-
tion. Richard's Auto City, . Inc. v. Director, Div. of Taxation, 12 
N.J.Tax 619 (1992), reversed, 14 N.J. Tax 436, certification granted 137 
N.J. 167, 644 A.2d 614, reversed, reinstated 140 N.J. 523, 659 A.2d 
1360. 

Change in 50% or more of ownership of corporation may remove 
corporation's. right to carryover net operating losses. Richard's Auto 
City, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 619 (1992), reversed, 
14 N.J. Tax 436, certification granted 137 N.J. 167, 644 A.2d 614, 
reversed, reinstated 140 N.J. 523, 659 A.2d 1360. 

18:7-5.14 Limitations to the right of a net operating IQss 
carryover 

(a) The net operating loss carryover automatically be-
comes zero when the cumulative effect of all its capital stock 
redemptions and sales after June 30, 1984 is a 50 percentage 
point change in the ownership of its voting stock and the 
corporation changes from the business giving rise to the loss. 
For this purpose the exchange of stock is a sale. Further, 
solely for this purpose and no other purpose in the Act, a 
business is defined in terms of the economic factors of 
production. The sequence in change of ownership and 
change in the business and the taxability of an exchange for 
Federal income tax purposes are irrelevant. . The economic 
substance of the transaction is, however, paramount and 
may indicate forfeiture of a net operating loss carryover. 

(b) The Director may disallow the carryover in those 
instances where the facts support the premise that a corpo-
ration was acquired for the primary purpose of the use of its 
net operating loss carryovers. In this context, to prevent the 
trafficking in loss corporations, the Director will consider 
the following facts: 

1. Whether the physical location or other fixed assets 
of the Joss corporation were used in a new business; 

2. The extent of the termination of the existing work 
force of the loss corporation; 

3. A price paid for the loss corporation in excess of 
the market value of the assets; and 

4. Any other material deemed appropriate to . the 
determination. 

(c) No single factor shall be deemed on its own to be 
dispositive of the issue. 

Supp. 4-7-03 7-46 Next Page is 7-46.1 
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.·. Example l:. B Corporation was wholly owned by a single 
stockholder; It operated a notably. unsqccessfol restaurant 
and built up significant neLoperating loss carryovers. The 
stockholder. transferred 49 percent of his stock to an inves-
tor who. has access to a recognized and uniformly profitable 
fast food franchise. B Corporation releases substantially aff 
of its existing employees, disposes of jts equipment and , 
undertakes the fast food frarichise business at a new loca- · 
tion. . Notwithstanding• that B Corporation's sole, stockhold-
er sold lesstfo1-n 50 percent of his stock and the cmporntion 
still sells food .in a heated state, the net operating loss 
carryovers to B Corporation become zem The, disposition 
of land, labor and capital until nothing remains except an 
empty. Corporate shell·. whose. principal attributes are· the 
apparent existence of. an unused net operating loss carryover 
and some liquid capital in quest of an entirely new business . 
is deemed to· srtpport the premise that the corporation was 
acquired for the primary purpose of the use of its net 
operating loss carryover, The economicsubstarice of the 
transaction would · have been · to transfer the loss · carryovers 
to a new business which is precluded by the rule: 

Example 2: CCorporation was a manufacturer of buggy 
whips and button hooks. Due to .a declining· demand fofits 
products it has built up significant. net operating loss carry-
overs. . C Corporationhas prily one stockholder who sel.ls 50 
percent of his capita}stock to a woman who has invented a 
cheap and well-styles perpetual .motion machine for which 
there is a clamorous demand. C Corporation changes its 
name . to D Corporation, retools and hires additional em, . 
ployees. It. expands its plants, closes out · its · old product 
lines and realizes huge profits in its rejuveriation> D Corpo 0 

ration's net operating loss carryovers from its buggy whip . 
days are unaffected by any of the above Circumstances and 
may be claimed as a net operating loss dedµction'. · The 
ec6nomic substance of the transaction is a m~re. restructur~ 
irtg of its manufacturing product line,. It did not change its 
business where .it only reallocated its economic factors of 
production. . 

Administrative Correction to· ( c ), · added Examples to $ection. 
See: 23N.J.R. 1024(a). 

Case Notes 
, Surviving corporation could not carryover loss of a merged corpora' 
: tion, Richard's Auto City, Inc'. v. Director, I>iv. of Taxation, · 12 
l. N.J.Tax 619 (1992), reversed, 14 N.J, Tax 436, certification granted: 137 
; N.J. 167, 644 A.2d 614, reversed; reinstated 14Q NJ: 523, 659 A.2d 

1360. . . 

Change. in 50% or more lfownership of corporation may remove 
; corporation's right to carryover. net operating losses, Richard's Auto . 
, City, Inc. v. Director, Div. cif Taxation, 12 N.J.Tax 619 (1992), reversed, 
\ 14 N.J. Tax 436, certification granted 137 N.J. 167, 644 A.2d 614, 
.i reversed, reinstated 140 N.J. 523, 659 A.+d 1360 .. 

i1s:7-5.15 Net operating loss . 

( .. 
~. j.·· . (a) .. Anet o.per~t.ing loss. isth~ ex·c·essorallowa.~le de:.d~c~ .. 
_ -:"j t1ons over gross mcome used m computmg entire net m" 

come. 

18:7-5~17 

(b) Neither a riet operating loss deduction nof any exclu- · 
sions from entire net income ·are(allowable deductions Ill 

computing a net operating loss. 

( c) There is no net operating loss' for any year that a 
Corporation Business Tax Return (CBT-100) is not filed or 
if filed does not report entire netjncom~ as a negative 
amount. 

New Ru!~, R.1986 d.26, effectiveFebruaty3, 1986. 
· See: 17N.J.R. 2096(a), 18 N.J.R309(a). 

18:7-5.16 Effect of audit ~djustments 
An m,idit .· adjustment to _ e11tire net income. shall serve to 

revise the.amount of any netoperating.loss .. for the.year·of. 
the change and the net op~ratingJoss carryqver to which it 
relates. 

New Rule,R.1986 cL26, effective Febniary3; 1986 .. 
. See:. lTN.J.R .. 2096(a); 18 N.J.R. 309(a). 

. ' . . 

. tsd--5.17 Suspension of net operattug loss carryover 
Except· as provided below, for privilege• periods . beginning 

during calendar year 2002 and calendar year 2003, no 
deductiqn for ,any net operating loss shall be allowed .. ff and 
only to the extent _that any net operating loss carryover 
deduction is disallowed by reason .. of th.is subsection, the 
date onwhich the amount of thedisallowed net operating 

, loss 'carryover. deduction would otherwise c:xpire shall be . 
extended by two years. This section shall not restrict the 

· surrender or acq11isition ofcorporationbusiness tax benefit 
certificates pursuant to N,J;S;A. 34:lB,.-7.42a and shall not 
restrict the applicatiort of corporation business tax certifi-
cates pursuant foN,J.S.A 54;10A:4-2. 

Example 1: 

Minnow, Inc.is a calendar year taxpayef.In 2000, it fileq 
a NJCBT-,-100 that reported a $1,000,000 net operating loss. 

··.In 200l;the taxpayer had the. following income: 

Operating Income . . . 1 • 

Dividends from wholly owned subsidiary 
Subtotal · 

. $100,000 
$. 50,000 
$150,000 

In 2001, Minnow, Inc: uses an NOL . deduction qf 
$150,000decr~asingits prior year NOL to $850,000. It does 
not use any dividend received deduction (DRD) in 2001. 

The Business Tax Reform Act suspended the NOL dee 
ductjon in. tax. years 2002 and,2003 .. Assuming the same facts 
set fortltabove, in filing the return after the law changes the 
useof taxpayer's NOL deduction is suspended. 

In 200}, Minriow, Inc: would .use i/DRD ·. of $50;000 and . 
pay taxes on Entire Net Income of $100,000. The company 
would continue to have an NOL carryover of $1,000;000 that 
it could potentially use in 2004. . 

Ex:ample 2: 
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Striper, Inc. is a .calendar year taxpayer_ In 2001, it f~led a. 
NJ CBT return reporting a $1,000,000 net operating loss .. In 
2002, Striper, Inc . .reported the following items:· 

Operating Loss · . 
Dividends from wholly owned. suqsidiary .. 

($100,000) 
.$40,000 

In 2002, as· it would have done. before the: law change,. the 
taxpayer offsets $40,000 of current year loss against the 
dividend received deduction. The taxpayer secures an addi-
tional NOL of $60,000 that will be availa.ble in 2004. · 

Example 3: · 

In. 2001, a taxpayer purchased tax benefits in the Tax 
Benefit Certificate· Program but did not use them in 2001. 
They can be used in· 2002. 

Example 4: 

In 2002, a taxpayer purchased tax benefits in the Tax 
Benefit .Certificate Program. They .can be;:used in 2002 
notwithstanding the. general suspension . of Np L deductions 
in 2002 and 2003: Tax Benefit Certificates can be both 
acquired· and applied <:luring the NOL su.spension period. . . 

Special New Rule, R.2003 d.135, effective February27,2003(to expire 
August 26, 2003). . . . · 

See: 35 N.J.R. 1573(a), 

18:7""5.18 · Related party tra11sactions · 
(a). Interest paid, accrued .or incurred to a related mem-

ber shall not be deductec:l in calculating entire. net income, 
. except that a deduction shall be permitted: 

1. To the extent that the taxpayer establishes that: 

i. A principal. purpose • of the transaction giving .rise 
·· to the payment of· the interest was not to avoid taxes 

otherwise due; 

ii. The interest· is paid pursuant to arm's length 
contracts at an arm's length rate of interest; and · 

iii: The related member was sqbjectto a taxon its 
net income or receipts in this State or a.bother state or 
possession of the United States or iri a foreign nation, a. 
measure of the tax includes the interest received. from 
the· related member, . and the. rate of tax applied. to the 
interest received by the related member is equal · to or 
greater than a rate three percentage p9ints . less than 
the rate of tax applkd to taxable interest by this State; 

2. If the taxpayer• estabHshes · that the µisallowance of 
a. deduction is unreasonable by showing the extent the 
related party pays tax in New Jersey on the .income 
stream, or the taxpayer. and the Director·agree in writing 
to the application or us.e of an alternative method of 
apportionment; or 

3. To the extent that the taxpayer establishes that the 
· interest . is directly or indirectly paid, accrued or incurred 
to: 
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L A related member in a foreign nation which has 
in force .a comprehensive income tax treaty with the 
United· States,. provided, however, that the taxpayer . 
shall disclose oil its return. for the privilege period: 

(1) The name of the related member; 

(2) The anmunfof the interest; 

(3)Tht:: relevant foreign nation; and 

{ 4) Such other information as the Director may 
prescribe; or 

. iL An independent lender through a related mem." 
her as conduit, provided that the taxpayer legally guar-
antees the debt on which the interest is required; 

4. Fm.purposes of this subsection: 

i. "Foreign nation" meal)s as an established sover-
eign government that is recognized as .. such by the 
United States Department of State; 

ii. "Comprehensive income tax treaty" means as a 
convention, or agreement, e11tered into by the l)nited 
States and approved by Congress, with a foreign gov-
ernment for the allocation of all categories of income 
subject to taxation and/or the withholding of tax on 
interest, dividend,s; and royalties, for the prevention of 
double taxation of the· respective nations' residents, and 
the sharing of,1infomiation; 

iii,> "Foreign corporation" means a business entity 
incorporated or organized under the laws of a foreign 
nati0n; · · · 

iv.. '!Domestic subsidiary" means· a business entity . 
incorporated under the laws of any state or common-
wealtfrof the United States; 

v. "Relatecl member" means a person that, with 
respect to the taxpayer during all or any portion of the 
privjlege period, is: · · 

(l) A related entity; 

(2) A component member as defined in subsection 
(b) · of section 1563 of the Federal Internal Revenue 
Code of 1986, 26 U.S.C. § 1563;. 

. (3) A person to or from whom there is attribµ:tion 
of stock ownership in accordance with subsection. ( e) 
of section 1563 of the Federal Internal Revenue 
Code ofl986, 26 U.S.C. § 1563; or 

(4) .A person ·that, notwithstanding .its form of· 
organization, bears . the same relationship to the tax~ 
payer as a person described in (a)4v(l) through (3) 
above of this definition; · · 
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vi. "Related entity" means a stockholder who is an 
individual, or a member of. the stockholder's family 
enumerated in section 318 of the Federal Internal 
Revenue Code of 1986, 26 U.S.C. § 318, if the stock~ 
holder and the cmembers of the stockholder's family 
own, directly, indirectly, beneficially or constructively, 
in the aggregate, at least 50 percent of the value of the 
taxpayer's outstanding stock; a stockholder, or a stocks 
holder's partnership, limited liability company, estate, 
trust or corporation, if the. stockholder and the sto.ck-
holder's partnerships, limited liability companies, es-
tates, trusts and corporations own directly, indirectly, 
beneficially or constructively, in the aggregate, at least 
50 percent of the value of the taxpayer's outstanding 
stock; or a corporation, or a party related· to the 
corporation in a manner that would require an attribu-
tion of stock from the corporation to the party or froin 
the party to the corporation under the attribution rules 
of the Federal Internal Revenue Code of 1986, 26 
U.S.C. § 318, if the taxpayer owns, directly; indirectly, 
beneficially or constructively, at least 50 percent of the 
value of the corporation's outstanding stock. The attri-
bution rules of the Federal Internal Revenue Code of 
1986, 26 U.S;C. § 318, shall apply for purposes of 
determining whether the ownership requirements of 
this definition have been met; 

vii. The disclosure requirement for interest paid to 
a related member shall be deemed to be satisfied if the 
taxpayet provides a schedule of: 

(1) The name of the related member; 

(2) The country of domicile of the related mem-
ber;.· 

(3) The amount paid to the related member; and 

(4) The nature of payment or,• alternatively, by 
providing a copy of Federal form 5472 or its equiva-
lent as an attachment to form NJ CBT-100; 

viii. "Rate of tax" means allocation factor times the 
tax rate percentage; 

5. Examples: 

Example 1: Royal Palm, Ltd., a foreign parent corpo-
ration, owns directly or indirectly 100 percent of the 
outstanding shares of a U.S. domestic subsidiary, Red 
Oak, Inc. and 100 percent of the outstanding shares 
Little Palm, Ltd., a foreign subsidiary, a corporation. 
Royal Palm, Ltd. and Little Palm, Ltd. are domiciled in 
jurisdictions subject to a comprehensive income tax 
treaty with.the United States of America .. Red Oak, Inc. 
is in need of short term and/or long term funding. Little 
Palm, Ltd. is established by Royal Palm, Ltd. to repre-
sent the worldwide affiliated group and issue. commer-
cial paper, or enter into financing arrangements with 
lending institutions, or borrow funds from unn:lated 
parties on behalf of the affiliated group. The proceeds 
of these transactions are then .used to fund the operat" 

/ ' 
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ing or capital investment activities of one or more of 
the members of the worldwide affiliated group. Interest 
expense attributable to · amounts lent by Little Palm, 
Ltd. the foreign subsidiary to Red Oak, Inc. the U.S. 
domestic subsidiary, and any costs associated with the 
origination of the lending which are assessed to Red 
Oak, Inc. as expense recovery of the lending origina-
tions would not qe added back to Red Oak's Federal 
taxable income provided that the loans are at arm's 
length ratfS and properly documented. 

Example 2: Same facts as Example 1, but Royal 
Palm, Ltd;, the foreign . parent, will borrow the funds 
and lend directly to the operating companies including 
Red Oak, Inc., the domestic subsidiary. Interest ex~ 
pense attributable to amounts borrowed by Red Oak; 
Inc., the domestic subsidiary, from Royal Palm, Ltd., 
tlle foreign parent, and any costs associated with tlle -
lending which are assessed. to Red .Oak, Inc. as an · 
expense recovery of the lending originations would not 
be added back to Federal taxable income provided that 
the loans are at arm's length rates and properly docu-
mented.· 

Example 3: Same facts as Example 1, but Little Palm, 
Ltd., the foreign subsidiary, or. Royal Palm, Ltd., the 
foreign parent, establishes . a second. domestic subsid-
iary, White Pine, Inc., to facilitate the borrowing and 
on-lending activities. White Pine, Inc. will be authorized 
to borrow from Little Palm, Ltd., the foreign subsidiary, 
or from third party sources such as commercial paper 
markets or bond markets either ihsicle the. United 
States or outside the United States. White Pine, Inc; 
will lend the proceeds of the borrowings to Red Oak, 
foe. Red Oak; Inc. will pay interest to White Pine, Inc. 
on the borrowings. All interest expense attributable to 
amounts borrowed by Red Oak, Inc. from White Pine, 
Inc.' and any costs associated with the origination of the 
lending which are assessed to Red Oak, Inc. as expense 
recovery of the lending originations would not be added 
back to Federal taxable income provided that the loans 
are at arm's length rates and properly documented. 

Example 4: Same facts as Example 1, but Little Palm, 
Ltd., the foreign subsidiary, forms White Pine, Inc. 
White Pine, Inc. borrows funds from Little Palm, Ltd. 
and holds the funds. The funds. are made available for 
loawto Red Oak, Inc. and Blue Spruce, Inc., another 
affiliated domestic subsidiary on an as needed basis. 
White Pine, Inc .. manages the lending transactions for r 
two or more affiliated entities within the United States. 
White Pine, Inc. will loan funds to Red Oak, Inc. and 
Blue Spruce, Inc. White Pine, Inc. will charge an origi-
nation fee to cover the costs charged by Little Palm, 

.. Ltd., the foreign subsidiary 'to White Pine, Inc., a 
domestic subsidiary. Red Oak, Inc. and Blue Spruce, 
Inc. will make periodic interest payments. and/or princi-
ple payments, depending on the terms of the notes. The 
interest and loan origination expenses paid by Red 
Oak, Inc. and Blue Spruce, Inc. to White Pine, Inc. will 

Supp. 4-7-03 



18:7-5.18 

not be added back to Federal taxable income provided 
that the loans are at arm's length rates and properly 
documented. 

Example 5: A parent corporation has two operating 
subsidiaries, one solely in New Jersey (NJ) and one 
solely in California (CA) both making $100.00 of profit, 
each having equal apportionment factors. This enter-
prise files a combined return in California. On its NJ 
separate . entity return ,it shows taxable income of 
$100,00 from its separate NJ operations. In CA, the 
combined return shows $200.00 in profit and apportions 
50 percent to CA $100.00 is subject to tax, thus pro-
ducing an equitable result. 

However, if the CA corporation made a loan to the 
NJ corporation generating an interest deduction: in NJ 
of $100.00 and interest income to the CA affiliate of 
$100.00, an inequity results if the interest is deductible. 

. The NJ corporation would file a return showing no 
taxable income. However, the CA corporation would 
still only report 50 percent of the $200.00 combined 
income ( the combined income-NJ $0 and CA 
$200.00-has not changed) or $100.00 since it files a 
combined return. 

While the interest income is, in fact, included as a tax 
. determinate in CA, so is the interest deduction. The 

apportionment factors are not affected. As a result, NJ 
loses revenue, the CA result is neutral, and the taxpay-
er gets a windfall. The reform act was intended to 
address this type of situation. Thus, the interest expense 
must be taxed in a non-unitary state for one of the 
exceptions to apply. 

(b) Interest expenses and costs and intangible expenses 
and costs directly or indirectly paid, accrued or incurred in 
connection with· a transaction with. one or more related 
members shall not be deducted in calculating entire net 
income, except that a deduction shall be permitted: 

1. If the interest expenses and costs and intangible 
expenses and costs are directly or indirectly paid, accrued 
or incurred to a related member in a foreign nation which 
has in force a comprehensive income tax treaty with the 

• United States. In claiming this exception, the taxpayer 
shall disclose on its return: 

1. The name of the related member; 

ii. The amount of the interest expenses and costs 
and intangible expenses and costs deducted; 

111. The relevant foreign nation; and 

iv. Such other information as the Director may 
prescribe; 

2. If the interest expenses and costs and the. intangible 
expenses and costs that the taxpayer establishes meet both 
of the following: 
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i. · The related member during the same income year 
directly or indirectly paid, received, accrued or incurred 
the portion to or from a person that is not a related 

· member; and 

ii. The transaction g1vmg rise to the interest ex-
penses arid costs or the intangible expenses and costs 
between the taxpayer. and the related member did not 
have as a principal purpose the avoidance of any por-
tion of the tax; 

3. . If the taxpayer establishes that the adjustments are 
unreasonable by showing the extent that the payee pays 
tax to New Jersey on the income stream; or 

4, If the taxpayer and the director agree in writing to 
the application or use of an alternative method of appor-
tionment; 

5. For purposes of this subsection: 

i. "Foreign nation'' means an established sovereign 
government that is. recognized as such by the United 
States Department of State; 

ii. "Comprehensive income tax treaty" means a con-
vention, or agreement, entered into by the United 
States and approved by Congress, with a foreign gov-
ernment for the allocation of all categories of .income 
subject to taxation arid/or the withholding of tax on 
interest, dividends and royalties, for the prevention of 
double taxation of the respective nations' residents, and . 
the sharing of information; 

m. "Foreign corporation". means a business entity 
incorporated or organized under the laws of a foreign 
nation; 

iv. "Domestic subsidiary" means a business entity 
incorporated under the laws of any state within the 
United States; 

v. "Intangible property". to which intangible ex-
penses and. costs relate, means and includes, but is not 
limited to, patents, patent applications, trade names, 
trademarks, service marks, copyrights, mask works, 
trade secrets, film, information technology, and similar 
types of intangible assets; 

vi. "Intangible expenses and costs" means and in-
cludes: 

(1) Expenses, losses andcosts for, related to, or in 
connection. directly or indirectly with the direct or 
indirect acquisition, use, maintenance or manage-
ment, ownership, sale, exchange, or any other dispo-
sition of intangible property to the extent such 
amounts are allowed as deductions or costs in deter-
mining. taxable income before operating loss deduc-
tion and special deductions for .the taxable year un-

' der the Federal Internal Revenue Code of 1986, 26 
U.S.C. § 1 et seq.; 
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(2) Losses related to, or incurred in connection 
directly or indirectly with, factoring transactions or 
discounting' transactions; . 

(3) Royalty, patent, technical and copyright fees; 

( 4) Licensing fees; and 

(5) Other similar expenses and costs; 

vii. "Interest expenses and costs" means amounts 
directly or indirectly allowed as deductions under sec-
tion 163 of the Federal Internal Revenue Code of 1986, · 
26 U.S.C. § 163, for purposes of determining taxable 
income under the. code to the extent such expenses and 
costs are directly or indirectly for, related to, or in 
connection with the direct or indirect acquisition, main-
tenance, management, ownership, sale, exchange or 
disposition of intangible property;· 

viii. "Related member" means a person that, with 
respect to the taxpayer during aU or any portion of the 
privilege period, is: · 

(1) A related entity; 

(2) A component meniber as defined in subsection 
(b) of section 1563 of the Federal Internal Revenue 
Code of 1986, 26 U.S.C. § 1563; 

(3) A person to or from whom there is attribution 
of stoc~ ownership in accordance with subsection ( e) 
of section 1563 of the Federal Internal Revenue 
Code of 1986, 26 U.S.C. § · 1563; or 

( 4) A person tbat, notwithstanding its form of 
organization, bears the same relation!:,hip to the tax-
payer as a person described in (b)5viii(l) through (3) ·. 

. above ·of this definition; 

ix. "Related entity" means a stockholder who is an 
individual, or a member of the stockholder's family 
enumerated in section 318 of the Federal Internal 
Revenue Code.of 1986, 26 U.S.C. § 318, if the stock-
.holder and the members of the stockholder's · fl;imily 
own, directly, indirectly, beneficially or constructively, 
in the aggregate, at least 50 percent of the value·of the. 
taxpayer's outstanding stock; a stockholder, or a stock-
holder's partnership, limit~d liability company, estate, 
trust or corporation, if the stockholder and the stock-
holder's partnerships; limited liability companies, · es- · 
tates, trusts and corporations own directly, indirectly, 
beneficially or constructively, in the aggregate, at least 
50 percent of the value of the taxpayer's outstanding 
stock; · or a corporation, or a party related to the 
corporation in a manner that would require an attribu0 

tion of stock from the corporation to the party or from . 
the party to the corporation under the attribution rules 
of the Federal . Internal Revenue . Code of 1986, · 26 
U.S.C. § 318, if the taxpayer owns, directly, indirectly, 
beneficially or constructively, at leastS0 percent of the 
value of the corporation's outstanding stock. The attri-
bution rules of .the Federal Internal Revenue Code .of 
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1986, . 26 U.S.C. § 318, shall apply for purposes of 
determining whether the ownership requirements of 
this· definition have been met;. 

x. The disclosure requirement for interest paid to a 
related member shall be deemed to• be satisfied if the 
taxpayer provides a schedule of: 

(1) The name of the related member; 

(2) The country of domicile of the related mem-
ber; 

(3) The amount paid to the related member; and · 

( 4) The nature of :payment or, alternatively, by 
providing a copy of Federal form 5472 or its equiva-
lent as an attachment to form NJ CBT-100; 

6. Examples: · 

Example 1: Large Co. A.G., a foreign corporation, 
domiciled in a jurisdiction that has entered into a 
comprehensive tax treaty with the .United States of 
America, owns directly or indirectly 100 percent of the 
outstanding shares of three U.S. domestic subsidiaries 
(Red Corp., White Corp. · and Blue Corp.) and 100 
percent of the outstanding shares. of Funding, N.V., a 
foreign subsidiary. Red Corp. and White Corp. utilize 
certain technology developed by Large Co. A.G. in 
their daily operations of manufacturing products for 
resale. Blue Corp. was formed to hold . and does hold 
the U.S. rights to certain technologies developed by 
Large. Co. A.G., Red Corp. and White Corp. pay a 
royalty to Blue Corp. for the ability to use the technolo-
gy developed by Large Co. A.G. in its daily operations. 
Blue Corp. pays an annual royalty to Large Co. A.G . 
based on the amount of royalties it receives from Red 
Corp. and White Corp. Amounts paid to Blue Corp. by 
Red Corp. and White Corp. would not be subject to 
disallowance. Also the amounts paid by Blue Corp. to 
Large Co. A.G. would not be subject to disallowance, 

Example 2: Same facts as Example 1 except that 
Large Co. A.G: has entered into art agreement to 
securitize certain' financial · assets. Red Corp. sells its 
receivables to White Corp., a bankruptcy remote, spe-
cial purpose . companyi at a discount. White Corp. 
pledges the receivables to a lending institution that 
issues commercial paper . backed by those receivables .. 
Large Co. A.G. and Red Corp. have guaranteed that 
100 percent of any .receivable pledged is collectible .. The 
discount on the sale of the receivables by Red Corp. to 
White. Corp. is not subject to disallowance ... 

Example 3: .. A limited partner receives guaranteed 
payments · for its investment in a limited partnership. 
The payment is similar to a payment on preferred 
stock. The related member rules apply .if the guaran-
teed payment is above market/arm's length values .. 

Example 4: Mr. Jones, a New Jersey resident, owns 
100 p~rcent of the shares of Zippy Corp., a corporation 

Supp. 4-7-03 
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' properly capitalized ,and organized ,and doing 'business - ' ' ( d) '' Where th~ taxpayer does not ~aintaht a regular .pla~e 
in New Jers¢y. Zippy Corp: has not made a NJ S of busines$ o.U:tside- New Jersey and its aliocation factor is . 
. election.·· Mr. Jones Joans Zippy. Corp, money at_ ari 100 percent and the faxpayer in fact pays a tax based on or 
arm's Jength rate under an arn;i's length c:ontracto Zippy· - measurecl by incotile fo another. state,. see N.J.AC .. 18:7-:-8.3 

·. Corp.- may take an ''interest_ .deduction, • .. provided··that whjch provides·for·the eligibility ~nd method.in computing a, 
one ·of the exceptions applies: for exampie, ifMr. Jones · reduction in the taxfor .such taxpayer.. . 
pays . NJ Gross Income Tax · at a rate. within three · - ·· · - - · · 
perce~t of nine percent; then-Zippy Corp. n;iay take the Amend,ed by R.1985 d:54; 'effective February 19, 1985. . 

. . - . -· . . See: 16 N.J;R. 2999(b), 17 N:J.R. 476(b): . _ . -_ ·• . . .-
. deduction: If Zippy Corp. does not get a deduction, Mr .. - · . ''Corponition" substituted for ''taxpayer;' and added. ''or ~al. estate '· 
Jones may not exclu,de the intere~t income from his investlllent trust:" . .· .. ··• .• . · - . ·. 
gross income tax taxable income; · Amended.by R.1994 d.186, effective April 18, 1994. 

- .. - - See: 26 N:J.R'. 761(a), 26N:J.R;' 16?6(b).. _ . 

Exa~ple si Mr;SJrtith, ji'New Jersey resident, owns·· -
100 percent of the shares of Pin Corp., · a corporation · · sfaw.tory References 
organized and doing business in New Jersey. Pin Corp. _- _ See N.J.S.A 54:lOA.:.ii as to how to determ~e aliocation factor for. 
has not' n;iade .!l NJ S .electiorti ML_ SniithJends Pin, . . taxpayer. Illa!~taining regula~ place of busines~ outside. New.Jersey. 

· ·Corp .. $5,000'at an arm's.length.r8;te;urider an arm's··.• \ 
length contract. When Pin Corp. files itsCBT-100, the - _,,- . -Cas~ Not~s 

- ~tockh.·• ol<ie.i:'s_·, Equ.ity reflecfeµ. on · its ·Bal.a.· nee. S,heet, ... - .. Failure to permit allocation; toNew Jersey cor,poration which_ own,ed . 
rental property in Connect/cut bµt: had no. regular employees working 

... -Scheduk B, :rs $200.00. Mr. Smith paid :Gross Income outside New Jersey held neither contrary to the scheme of.the Business 
Tax 011 the payments received froni Pih Corp. However,· _ Tax Act, a burden on interstate commerce nor double taxation. S;M.Z. 
Pin Corp. may not daim a11 interest d~duction for. Cor,p. v. Director; Div. of Taxation, 5 N.J.'J'ax 232 (Tax Ct.1982); 
interest paid fo Mr, Smith. :The "loan" is .adually a. ··.· i~~t;[;,ed and- remanded 193 N.J.Super. 305, 473 A2d 982 (App.Div. 

contribution to capital, since the corporation is under-
capitalized. > · · • · · 

Special New Rule, R2003 'd.135; effective February 27, 2003(tci expire · 
· August 26, 2003): · 

See: 35N.JJ.t 1573(a).' 

SUBCHAPTER 6.. (RE~ERVED) 

SUBCHAPTER 7. ALLOCATION 

18:77'tl · General' instructions regarding 11llo~~tioil of ne( 
income 

' .(a) No corporation, foi:eign or dolllestic ,(other than a 
·· corporation entitled. and electing to report as . ail investment 
-company1 . regulatecl inve~tment (;OlilP!il1Y or· real estate in•· 
vesfa:hent trust) is entitled to allocate any part qf Hsentire 
.net income outside New Jersey unless· during the period 
coy~i:ed by the return it mailltained .a regular place of 
business outside the State,: l-, • ' ' 

.. . . 

. . -(b) In . the absence of,, a tygular place ~of bu~iness, 100 
percent· of its -entire · nefincoi:ne must be' allocated to · New 
Jersey. - ' ' ' ' ' 

. . : . . 

.· (c)' Tile' mere ownership of assets outside N~w Jersey 
1:foes not'.cbnstitute . a basis for _allocating less than - 100 ·· 
perce~t of the taxpayer's netincbme to New Jersey. '' ' 

· 18:7-,-7~2 ·. R~gular place ort,J~iness;· definition . . 
(a) A ~egular place -of busin~ss is any bona fide offic:e 

(other thin;astatutory office),factory, warehouse, or other 
·. spaceiof '.thetaxpayer wll~th is regularly maintained, occu-· 

pied and used by the taxpayer in c~rrying on hs business and - \ 
in. which one or more regular employee~ are in· attendance: 
The :following will assist in the d.eterm:ii:iation· of what is a 
regular place -of bu.siness. -· . 

•· 1. Bona fide office: .An• offic~ ii which an .. employee -
in ·attericlance performs sjgnificiint duties: related•· to the · -
business of the taxpayer,, A token office~ space of the· 
taxpayer.or any place where an>¢mployee dqes not actual-.. 
ly perform significant duties constituting part 6Uaxpayer's 

. business does not constitl,Jte a regular place o,f business. - . •. -

' t Space·-of the taxpayer: The; taxpayer inust ,be di- : . ' 
. rectly responsible for thii ixpenses iricurreq in maintain: 
ing the regular place of business: and must eitl\er. own or . 

. re_nt the facility in its own name .and not throµgh a related . 
person qr entity: · The regular place of business shmi:ld. b~ 
identifiable . as belcmging to the. taxpayer by; for example, -
i;eflectingthe taxpayer's m1.ine bri the exterior _and interior 
of the. buildillg and being listed in the taxpayer's name 1n a teleph6ne·boqk' . . . , 

. 3. llegularl:y maintained, occupied and used by the· -
-taxpayer ·jn · carrying on its business: • The taxpayer · must 
regularly.maintaip:,. occupy.and,uset)le prilllises by·em• 
ploying one or. rric;m:: regular. employees wlm are in attend~ . 
ance during normal , working hours. Premises are not ,. 
regulai;ly maintained,.·.occupied and ·used_ in.· the. ~vent··-

. employe(ls are in. attertdance onl,y oil a part time basis -· ' 
and, iii their absence, telephone Ill(lSsages are ·received by \. 
an answejing service OJ; recording device. '' ' ' 

,. . '.-· 
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4. Regular employee: A regular employee must be 
under the control and direction of the taxpayer in trans-
acting the taxpayer's business and/or performing work on 
behalf of the taxpayer. The officers of the taxpayer are 
generally deemed to be regular employees of the taxpayer 
while independent contractors and members of the tax-
payer's board of directors are not regular employees of 
the taxpayer. The method or procedure by which a 
taxpayer reports the compensation paid to an individual 
(such as a W-2 form) shall not be conclusive as to 
whether the individual is a regular employee (See 
N.J.A.C. 18:7-8.14.): 

i. The facilities of a public warehouse located out-
side New Jersey and utilized to store property of the 
taxpayer prior to shipment to customers shall not con-
stitute a regular place of business of the taxpayer where 
the warehouse is not the space of the taxpayer. 

ii. The facilities of an independent contractor locat-
ed outside of New Jersey and used to store, convert, 
process, finish and/or improve the goods of the taxpayer 
prior to shipment to customers shall not constitute a 
regular place of business of the taxpayer. 

iii. A job site, field office or other facility which is 
not regularly maintained, occupied and used in taxpay-
er's business or where administrative duties, such as 
performing payroll functions, telephoning, recordkeep-
ing, banking, accounting, the hiring and firing of em-
ployees and similar functions are not performed, is not 
a regular place of business. 

1v. The location of inventories outside of New Jer-
sey in the possession of employees in their homes, or in 
trucks, or in coin-operated machines do not represent 
space regularly maintained, occupied and used by the 
taxpayer in carrying on its business. 

v. In the event the taxpayer's business is conducted 
by an independent agent or independent contractor, the 
place of business of the independent agent or indepen-
dent contractor shall not be considered a regular place 
of business of the taxpayer._ In addition, any employee 
of such independent . agent or independent contractor 
shall not be considered a regular employee of the 
taxpayer. 

(b) A taxpayer does not have a regular place of business 
outside New Jersey solely by consigning goods to an inde-
pendent factor outside New Jersey for sale at the direction 
of either the consignor or consignee. 

(c) The mere fact that a taxpayer is subject to an income 
or franchise tax in other jurisdictions shall not be determina-
tive as to whether the taxpayer maintains a regular place of 
business outside of New Jersey where taxable status in that 
jurisdiction is based on criteria other than a regular place of 
business. 

Amended by R.1985 d.54, effective February 19, 1985. 
See: 16 N,J.R. 2999(b), 17 N.J,R. 476(b). 

18:7-7.4 

(a)l-2 deleted and new text (a)l-4 substituted; (c) added. 

Statutory References 
See N.J.S.A. 54:lOA-6 as to how to determine allocation factor for 

taxpayer maintaining regular place of business outside New Jersey. 

Case Notes 
Apportionment of franchise tax for multi-state corporations which 

maintain a regular place of business outside New Jersey other than a 
statutory office is not applicable to a corporation whose out-of-state 
offices consist of space in corporate engineers' personal homes used for 
their own convenience in connection with their employment. Hoega-
naes Corp. v. Director, Div. of Taxation, 145 N.J.Super. 352, 367 A.2d 
1182 (App.Div.1976) and dissenting opinion. 

Corporation which did not pay rent.· out of state did not maintain 
regular place ofbusiness out of state. Hess Realty Corp. v. Director, 
Div. of Taxation, New Jersey Dept. of Treasury, 10 N.J.Tax 63 (1988). 

Reduction in corporation business tax based on an allocation of tax 
basis due to maintenance of a regular place of business outside of the 
State denied because New York office was not a "regular place of 
business", since it was leased in the name of the parent corporation, the 
taxpayer paid no rent and did not maintain control over the premises, 
and because the full time employees at the office were all employees of 
the parent corporation. Shelter Development Corp. v. Taxation Div. 
Director, 6 N.J.Tax 547 (Tax Ct.1984). 

Failure to permit allocation to New Jersey corporation which owned 
rental property in Connecticut but had no regular employees working 
outside New Jersey held neither contrary to the scheme of the Business 
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z. 
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), 
reversed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div. 
1984). . . 

Corporation held not entitled to apportion part ofits net income to 
other states because it did not maintain a regular place ofbusiness in 
other states; "regular place of business" test held not to violate 
commerce clause. Rocappi Inc. v. Taxation Div. Director, 3 N.J.Tax 
311, 182 N.J.Super. 163, 440 A.2d 96 (Tax Ct.1981). 

18:7-7.3 "Allocating" and "non-allocating" companies; 
definition 

(a) A taxpayer which allocates a portion of its entire net 
income outside this State is referred to as an "allocating" 
taxpayer. 

(b) A taxpayer which does not allocate any part of its 
entire net income outside this State is referred to as a "hon-
allocating" taxpayer. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 
See N.J.S.A. 54:10A-4(b) as to definition of "allocation factor," .and 

54:lOA-6 as to how to determine allocation factor for a taxpayer who 
maintains a regular place of business outside New Jersey. 

Case Notes 
Failure to permit allocation to New Jersey corporation which owned 

rental property in Connecticut but had no regular employees working 
outside New Jersey held neither contr_ary to .the scheme of the Business 
Tax Act, a burden on interstate commerce nor double taxation. _ S.M.Z. 
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), 
reversed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div. 
1984). 

18:7-7 .4 Allocation factor; definition 
"Allocation -factor" means the proportionate part of a 

taxpayer's entire net income used to determine a measure of 
its tax under the Act. 
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Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 
See N.J.S.A. 54:10A-4(b) as to definition of "allocation factor." 

18:7-7.5 Allocation factor; application 
If the taxpayer had a regular place of business outside 

New Jersey during the period covered by the return, its tax 
liability under the New Jersey Corporation Business Tax Act 
is measured by that part of its entire net income allocated to 
New Jersey according to a formula called the business 
allocation factor. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Historical Note 
Laws of 1968, Chapter 250 eliminated the use of the asset factor for 

the purpose of allocating net worth, effective with respect to privilege 
periods commencing after December 31, 1968. 

Statutory References 
See Laws 1968, Chapter 250 as to elimination of asset factor· for 

purpose of allocating net worth, effective with respect to privilege 
periods commencing after December 31, 1968. See N.J.S.A. 
54:10A-4(b) as to definition of "allocation factor." See N:J.S.A. 
54:lOA-6 as to how to determine allocation factor for taxpayer main-
taining regular place of business outside New Jersey. 

18:7-7.6 Corporate partners and partnerships 
(a) A foreign corporation that is a general partner in a 

general or limited partnership or is deemed to be a general 
partner in a limited partnership doing business in New 
Jersey satisfies the subjectivity requirements set forth in 
N.J.S.A. 54:lOA-2. A foreign corporation that is a general 
partner of a general or limited partnership doing business in 
New Jersey is subject to filing a corporation business tax 
return in New Jersey and paying the applicable tax under 
the terms of the corporation business tax to New Jersey. 
Such a corporation is also deemed to be employing or 
owning capital or property in New Jersey, or maintaining an 
office in New Jersey, if the partnership does so. 

(b) Subsection (a) above may apply to foreign corpora-
tions, otherwise not subject to the New Jersey corporation 
business tax, whose only connection to this State is restricted 
to owning one or more limited partnership interests in· one 
or more limited partnerships doing business in New Jersey, 
provided the taxpayer's connection with this State is suffi-
cient to give this State jurisdiction to impose the tax under 
the Constitution and statutes of the United States. See 
N.J.A.C. 18:7-1.6. 

( c) A foreign corporate limited partner of a limited part-
nership doing business in New Jersey is cqnsidered exercis-
ing its franchise to do ,business in this State, doing business 
in this State or employing capital in this State, and, there-
fore, is subject to tax under N.J.S.A. 54:lOA-2 and filing a 
corporation business tax return, if: 

DEPT. OF TREASURY-TAXATION 

1. The limited partner is also a general partner of the 
limited partnership; 

2. . The foreign corporation limited partner, in addition 
to the exercise of its rights and powers as a limited 
partner, takes an active part in the control of the partner-
ship business; 

·3_ The foreign corporate limited partner meets the 
criteria set forth in NJ.AC. 18:7-1.9 or 1.6; or 

4. . The business of the partnership is integrally related 
to the business of the foreign corporation. · 

( d) Tax filing and payment responsibilities of partnerships 
are set forth in N.JA.C. 18:7-17. For the partnership pro-
cessing fee, see N.J.A.C. 18:35-11. 

( e) It shall be the burden of the taxpayer to prove to the 
Director by clear and cogent evidence that the facts and 
circumstances surrounding its involvement with the limited 

. partnership or limited liability company do not subject it to 
tax under the Act. 

(f) For purposes of this section, the term "partnership" 
has the same. meaning as is set forth under I.RC. 
§ 77Ql(a)(2) and the regulations issued thereunder. Partner-
ships' that are not treated for Federal tax purposes as pass- ' 
through entities are also not treated as pass-through entities 
under this section. The term "partnership" shall include 
limited liability companies treated as partnerships. 

(g) For purposes of apportionment (allocation) of corpo-
rate incpme, where the subject corporation and the partner-
ship are not part of a single unitary business, including a 
business carried on directly by the foreign corporate partner, 
separate accounting apportionment should be used to arrive 
at corporate income. If the New Jersey business of the 
partnership is part of a single unitary business including a 
business carried on directly by the foreign corporate partner, 
flow through accounting apportionment should be used with 
respect to the incomes of the two entities. 

1. Separate accounting apportionment, for purposes 
of this section only, means use of the following method: 
The corporation's distributive share of the partnership's 
business income would be apportioned to New Jersey by 
computing the applicable N.J.S.A. 54:l0A-6 apportion-
ment factor for that business by only taking into account . 
the corporate partner's share of the receipts, payroll and 
property of the· business that the partnership carries on 
directly. Second, the corporation's entire net income, 

· excluding its distributive share of the partnership's income 
is apportioned to New Jersey by computing the.applicable 
N.J.S.A. 54:l0A-6 apportionment factor for that business 
by only taking into account the receipts ( excluding re-
ceipts from the partnership namely, receipts from inter-
company transactions), payroll and property of the busi-
ness that the corporation carries on directly. Third, these 
two amounts would be added together to arrive at the 
corporation's entire net income apportioned to New Jer-
sey. 
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2. Flow through accounting apportionment, for pur-
poses of this section only, means use of the following 
method: . Taxpayer shall separately compute the property, 
payroll and receipts fractions attributable to the partner-
ship activity. The taxpayer. next computes the property, 
payroll and receipts fractions attributable to the corporate 
activity. An allocation factor combining the factors of the 
corporation and the partnership is then applied to the 
corporation's entire net income including its distributive 
share of the partnership's income. 

3. Facts that either singly or in combination may 
suggest that the corporation and partnership are part of a 
unitary business and hence · that a flow through approach 
may be appropriate include, without limitation thereto: 

i. Substantial intercompany-partnership transac-
tions; 

ii. The partnership interest is the only or the most 
substantial asset of the corporation; 

iii. The partnership interest produces all or most of 
the income of the corporation; 

iv. . The corporation and the partnership are in the 
same line of business; 

v. There is substantial overlapping of employees 
and offices; and/or 

vi. There is sharing of operational facilities, technol-
ogy and/or know-how. 

4. For purposes of determining the application of the 
small corporation tax rate, the entire net income of a 
general partner (actual or deemed) should include the 
partner's proportionate share of the unapportioned net 
income of the partnership and the entire net income of 
limited partner should include the partner's proportionate 
share of the unapportioned net income of the partnership. 

(h) The accounting methods described in (g) above are 
" also applied to domestic corporate partners. If a domestic 

corporation is a partner in a foreign partnership that does 
not conduct business in New Jersey, and the corporation's 
own business and that of the partnership are not unitary, 
then the corporation's income from the partnership shall not 
be included in the corporation's tax base, and the partner-
ship's receipts, payroll and property shall not be considered 
in determining the apportionment factor to apply to the 
corporation's income from its own business. If, however, 
the two businesses are unitary, then the flow through meth-
od should be used in apportioning the corporation's income. 

EXAMPLE I 

18:7-7.6 

1. Solely for purposes of this section, each regular 
place of business of a partnership which is unitary with a 
corporate partner is to be treated as a regular place of 
business of the corporate partner. Relief pursuant to 
N.J.A.C. 18:7-8.3 · is permitted to domestic .partners with 
respect to partnership income duplicated on a return of a 
domestic corporate partner filed with another state. By 
virtue of its subjectivity under the Corporation Business 
Tax, a corporate partner may seek relief under N.J.S.A. 
54:lOA-8 if taxpayer believes that tax computed does not 
result in a fair apportionment. 

(i) A "tiered partnership," for the purposes of this sec-
tion, is a partnership whose partners are partnerships. A 
corporation that is a partner in a partnership that. in turn is 
a partner in yet another partnership is not immune from 
New Jersey taxation simply because of. the tiered partner-
ship. The ultimate tax burden and loss benefit falls on the 
corporate partner. The corporation shall file a New Jersey 
corporation business tax return taking account of its ulti-
mate distributive share of the tiered. partnership's income or 
loss from New Jersey activities. 

(j) · The classification of partnership items of income, 
expense or loss as operational or nonoperational is to be 
determined in accordance with N.J,S.A. 54:lOA-6.l. 
Whether or not a partnership is unitary or nonimitary with 
its corporate partner is a different issue from the issue of 
taxability of operational or nonoperational income or the 
deductibility of operational or nonoperational expenses or 
losses.· 

(k) Any New Jersey corporate tax credits for which a 
subject corporate partner may qualify other than the credit 
pursuant to N.J.S.A. 27:26A-15, Commuter Transportation 
Rideshare Credit, which is a reduction of partnership in~ 
come, shall pass through to the corporate partner. The 
corporate partner may claim its proportionate share of such 
credit on its New· Jersey corporation business tax return. 

1. If the partnership .is unitary with the corporation 
then the amount of the total credit permitted to the 
corporate taxpayer after flow through .is subject to the 50 
percent cap as provided in N.J.A.C. 18:7-3.17(b). · 

2. Where the corporation is ·not· unitary with the 
partnership, the credit will flow through to the corpora-
tion and may' be used to offset up to 50 percent of the 
incremental tax attributable to the partnership's income 
contribution to the corporate taxpayer. 

Corporation ABC is a foreign corporation which allocates to New Jersey, and also has 50 percent share in a partnership 
that is doing business in New Jersey, but is not unitary with the corporation. The corporation would calculate its allocation 
factor and allocated income exclusive of the activities of the partnership. The partnership would calculate its allocated 
income based upon its own attributes, and the allocated income from both entities are combined to make Allocated Net, 
Income. 
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18:7~7.6' · DEPT. OF TREASURY-,-TAXATION 

Property NJ 
Everywhere 
Receipts NJ . 
Everywhere . 

. Double Weighting of 
. Receipts Fraction 
PayroffNJ 
Everywhere 
Total 
Allocation Factor 
(Total divided by 4) . 
Net Income of Corporation 
Corporntion's Distributive 
Share of Partnership Income .· 
TotaLNet Income 
Corpora:tion'.s Income 
Corporation's Allocation Factor 
Corporation's Allocated Net Income 
Partnership Income 
Partnership Allocation Fac_tor 
Partnership Allocated Inc~me 
Total Allocated Net Iricorne 

EXAMPLE II 

ABC Corp. 
9,000 · 

10,000 
3,000 

10,000. 

6,000 
10,000 

Fraction iri NJ 

:900000 

·.300000 

.300000 .. 

.600000 
2.100000 

.525000 

5,000 ( 
,525000 

General 
. Partnership 

500 
1,000 
5,000 

20,000 

250 
1,000 

Fraction in NJ 

.500000 

.250000 

.250000 

.250000 
1.250000 

.312500 

1;000 
.312500 

. . 

· $5,000 

. $1,000 · 
$6,000 

$2,625 

$313 
$2,938 

Corpdration .·DEF. is a foreign corporation )Vhich has·. no. nexus_ with N €'K Jt!rsey other than a 50 percent general partnership 
interest in a partnership, whkh is not unitary with the corporation. The corporationwould calculate its allocation factor and 
allocated iiw_ome exclusive of the activities. of the partnership.. In this case,. the allocation factor is zero and the corporation 
does not allocate any oLits income to New Jersey. The partnership wpuld allocate its Income as a separate entity, The 
allocated income from both cakulations are then combined to compute the tax liability of the corporation. 

Property NJ 
Everywhere 
Receipts NJ 
Everywhere . 
Double Weighting of Receipts Fraction 
PayrollNJ . . ... 
Everywhere 
total 
Allocation· Factor 
(Totaldivided by 4) 

· Net Income of Corporation 
· Corporation'sDistributive 

' . Share of Partnership· Income . 
Total Net Income 
Corporation's Income 
Corpora,tion's _Allocation·Factor . 
Corporation's Allocated Net Income 
Partnership. Income 
Partnership Allocation Factor 
Partnership Allocated Income 
Total Allocated Net Income 

EXAMPLE III 

9DEF Corp. 
0 

10,000 
0 

10,000 

0 
10,000 

Fraction in NJ 

0,000000 

. 0.000000 
0.000000 

0.000000 
0.000000 

0.000000 

5,000 
.000000 

General 
Partnership 

750 
1,000 

...• 10,000 
20,000. 

750 
1,000 

Fractiori in NJ 

.750000 

.500000 

.500000 

.750000 
. 2.500000 

·.625000 

1,000 
.625000 

$5,000 

. $1,000 
$6,000 

$0 

$625 
$625 

Corporation :XYZ is unitary with a partnership and holds a 50 percent general partnership interest in a general, 
partnership. The taxpayer.should use the flow through-method ofallocatiQn_since thereis·a·sufficient•integration ofassets 
and busiriessactivities between the corporation and p11rtnership. · 
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-CORPO}µTION BUSINESS -T~ ~CT 

n: -Property_ NJ 
--- - Everywhere_ 

Receipts NJ · 
Everywhere · 
Double Weighting of 
Receipts Fraction·· · 
Payroll NJ __ _ 
Everywhere -, · 

, _Total· _ . 
f Allocation Factor 
1 (Total divided by 4) 

Net Income of Corporation 
Corporation's Distributive 
Share-of Partnership Income 

. Total Net Income _ 
i Combined Aliocation Factor 

Allocated Entire Net Income 

XYZ-Corp. 
9,000· 

_.-10,000 
3,000 

- rn,ooo 

_6,000 
-10,000 

_ , 50 Percent 
_ Partnership Iriterest -

750 
·1,000 
10,000 

-20,000 

750·· 
1,000 

-Combined 
9;750 

11,000'' 
_13,000 
30;000 

6,750 
11,000-

Fraction in NJ _ -

.886364 -

.433333 

.433333 . 

.613636 ----
2.36666 

591667 .-
'$5,000 

, _ $1,000 
$6;000 

.591667 
$3;550. 

The numerator and denoniinatorof eacp fi:acfion is determined bytaking the corporation's_property,J>ayroll or receipts in 
, - State_ and everywhere and adding th_em to'its share of the partnership's property, ,payroll or receipts in State and .everywhere. 

The partnership's 'fractions are based pn the corpora,tion's percentage ownership interest without regard to speci:d 
allocations. The column in the «:;xampie he_aded ''Fraction in NJ" represents each combined fraction in deciwal form. 

EXAMPLE IV 

Corporation GHI is a foreign corporation which has no nexus with New Jersey other than a 10 percent general partnership 
I interest in a limited partnership, which is unitary wfth the corporation. ; GHlis subject to Corporation Busfo.ess Tax. Since 

the corporation has a unit~ry relationship with th«? partnership, the flow through method should be used to_ calculate the • 0 1 correct amount of income to be allocated to New Jersey. CorporationLMN holds a· limited.partnership intetestin the same 
_ :_· limithed par1_ tnb-~1~s?ip. Thhi~ dcorpo~ationLanMdNt?e partneb~ship are 1\ot p~t ofba ~pitary bu~h1eNss; anJ_-q the_U,mite? ~artnershi1_~ ~oeds 

not ave • ia -1 1t1es to t r • parties.. _ - 1s_ not su 1ect to corporation usmess tax m ew ersey smce it 1s a true 1ID1te 
partner, not a "deemed general partrier"pursuant to (c) above: _ · ·- · - · - · 

Property NJ _ · 
1 Everywhere · 
1- Receipts NJ 

Everywhere __ _ 
Double Weighting of 
Receipts Fraction_ 
Payroll NJ -
Everywhere 
Total 
Allocation Factor 
(Total divided by 4) 
Net Income of Corporation· 
Corporation's Distributive 

- GHI Co~p: _ 
0 

· 10;000 
0 

10,000 

- - - o· 
10,000 

10 Percent General 
- Partnership Interest 

_·_750 
1,000· 

10,QOO 
20,000 

750 
- 1,000 

Compined _-
-_ 750 

_ 11,000 
: 10,000 
30,000 

750 -
.--_ 11;000 

Fraction in NJ 

.06$182. 

.33333~ 

_ .333333 

.068182·- -

.80_3030 

_ .200758 
-. $5,000 

Share of Partnership Income $1,000 
Total Net Income _ $6,000 
Combined Allocation Factor · :200758 

· : All_ocated Entire Net Income $1,205 
• • • f • • •• • ••• •• • • •• • • 

The numer'ator a~d denominator: ofeach fraction i~ determined by taking the c~rp6ratio11's property, payroll or receipt~ in -
State and everywhere and adding them to its share -of the partnership's property, payroll or receipts in State and everywhere. 
The partnership's fractions are based On the corporation1s percentage o~nership interest without tegard to special 
allocations, The column in the exampk\ headed "Fraction in NJ" represents eac)l combtned fraction in decimal form. 

. . - '_, .· . . . . . 
Repealed byR.1994 d.186; effective April 18, 1994.. ( . N~w Rule, R.1997 d.430, effec~ive October 6, 1997. 
See: 26 N,J.R761(a); 26 N.J:R..1696(b) .. -> -- -- _-_ _ _ _ : See: 29 N.J.R. 1686(a), 29 N.J.R. 4327(a). 

, Section was "Optional short- tax table in: lieu 'of alloca'f{on 9f net 
, worth'\ - _,, · 
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18:7-7.6 

Special amendment, R.2003 · d.135, effective February 27, 2003 (to 
expire August 26, 2003). · 

See: 35 N.J.R. 1573(a). 
In ( a), deleted the last sentence; rewrote (b ); in ( c ), amended the 

N.J.A.C. reference in 3 and added 4; rewrote (d); in (f), deleted the 
last sentence; deleted (/ ). 

18:7-7.7 (Reserved) 

SUBCHAPTER 8. BUSINESS ALLOCATION 
FACTOR 

18:7-8.1 Business allocation factor; computation 

(a) The business allocation factor is computed on the 
basis of the average percentage resulting from the following 
three fractions: · 

1. Average value of real and tangible personal proper-
ty in New Jersey over the average value of such property 
both within and without New Jersey (this is usually re-
ferred to as the property fraction); 

2. Receipts allocable to New Jersey over receipts both 
within and without New Jersey (this is usually referred to 
as the receipts fraction in this subchapter but may also be 
referred to as the sales fraction. The terms may be used 
interchangeably for fiscal periods beginning on or after 
July l, 1996); 

3. 1Payrolls allocable to New Jersey over payrolls with-
in and without New Jersey (this is usually referred to as 
the payroll fraction). 

(b) The business allocation factor is weighted· as follows: 

DEPT. OF TREASURY-TAXATION 

1. For fiscal or calendar accounting years beginning 
before July i, 1996, the business allocation factor is 
computed by adding together the percentages derived 
from the foregoing three fractions for the period covered 
by the return, and dividing the total of the percentages by 
three. 

2. For fiscal or calendar accounting years beginning 
on or after July 1, 1996, the business allocation factor is 
computed by adding together the percentages derived by 
adding the property fraction, the payroll fraction, and 
twice the · receipts for the period covered by the. return, 
and dividing the total of the percentages by four. 

( c) If the receipts fraction is missing, the other two 
percentages are added and the sum is divided by two, and if 
both the receipts fraction and one other fraction are miss-
ing, the remaining percentage may be used as the business 
allocation factor. . If the receipts fraction is present and 
either the property or payroll fraction is absent, then the 
percentages represented by the two fractions present are 
added together and divided by three. A fraction is not 
m1ssmg merely because its numerator is zero, but it is 
missing if both its numerator and denominator are zero. 

Amended by R.1997 d.429, effective October 6, 1997. 
See: 29 N.J.R. 3426(a), 29. N.J.R. 4324(a). · 

Substantially amended section. 

Statuh>ry References 
See N.J.S.A. 54:lOA-6 as to how to compute business allocation 

factor. 

Case Notes 
Change in interpretation of safe harbor leasing provision did not 

require administrative rule making. Reuben H. Donnelley Corp. v. 
Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281 (1992). 
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( c) The average values used in determining the property 
fraction of the allocation factor are normally based on book 
value with respect to property owned, including property on 
consignment (consignor). Leased or rented property is 
valued at eight times its annual rent, including any amounts 
(such as taxes) paid or accrued in addition to or in lieu of 

. rent during the period covered by the return. Subrents do 
• not reduce annual rents, but rather enter into the determi-
nation of the receipts fraction. Property that is used which 
is neither owned, leased or rented should be valued at book 
value but if the books do not disclose a fair value or disclose 
a minimal value then that property should be shown at fair 
value, which for this purpose would be market value, includ-
ing, but not limited to, loaned property, bailments, etc. 
Property on consignment held by the consignee is consid-
ered property used. Leasehold improvements are treated as 
owned by the taxpayer. The numerator and the denomina-
tor shall take into account depreciation disallowed at 
N.J.A.C. 18:7-5.2 where the taxpayer accounts for its prop-
erty on a Federal income tax basis on its books. 

( d) The overriding objective is a fair and reasonable 
apportionment of entire net income by weighing the alloca 0 

tion factor for the portion of the real and tangible personal 
property owned, leased, rented or used in this state. 

Example 1: Taxpayer is the lessor of equipment. 
Consistent with generally accepted accountfog princi-
ples it accounts for its capital leases· as completed sales. 
Consistent with principles of tax accounting, it accounts 
for that same leasing as net rental inc.ome which is 
reported as entire net income. 

That entire net income is apportioned by use of the 
allocation factor which must include the property frac-
tion. That property fraction must reflect the percent-
age of the taxpayer's real and tangible personal proper-
ty within New Jersey, including the leased property, 
despite the fact that the property no longer appears on 
the books of the corporation in order to effect a fair 
and reasonable apportionment of entire net income. 

Example 2: Taxpayer is engaged in long term con-
struction contracting. It has elected to recognize in-
come for tax purposes on the completed contract meth-
od of accounting. It recognizes income on a contract 
in a tax year where its property was removed to other 
taxing jurisdictions to work on unrelated construction in 
progress. 

That property fraction must reflect the average value 
of the taxpayer's real and tangible personal property 
inside the state and everywhere during the period of 
construction to fairly and· reasonably apportion the 
entire net income reported for the period covered by 
the return. 

As amended, R.1983 d.62, eff. March 7, 1983. 
'I See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d). 
· Added 3. to (a). 

Amended by R.1986 d.284, effective July 21, 1986. 

See: 18 N.J.R. 627(a), 18 N.J.R. 1487(a). 
Substantially amended. 

Law Review and Journal Commentaries 

Taxes. Steven P. Bann, 136 N.J.L.J. No. 15, 78 (1994). 

Case Notes 

18:7-8.6 

Regulation adjusting calculation of franchise taxes on corporations 
doing business in state was authorized. Brunswick Corp. v. Director, 
Div. of Taxation, 135 N.J. 107, 638 A.2d 805 (1994). 

Regulation governing computations from property I.eased by multi-
state corporate taxpayet did not exceed Director's authority. Bruns-
wick Corp. v. Director, Div. of Taxation, 13 N.J.Tax 136 (A.D.1993), 
certification granted 134 N.J. 476, 634 A.2d 523, affirmed 135 N.J. 107, 
638 A.2d 805. 

Delegation to Director of Division of Taxation authority to compute 
interstate income applicable to New Jersey was not improper. Bruns-
wick Corp. v. Director, Div. of Taxation,. 11 N.J.Tax 530 (1991), 
affirmed 13 N.J.Tax 136, certification granted 134 N.J. 476, 634 A.2d 
523, affirmed 135 N.J. 107, 638 A.2d 805. 

Tax imposed on multistate corporate taxpayer was not limited to 
owned property. Brunswick Corp. v. Director, Div. of Taxation, 11 
N.J,Tax 530 (1991), affirmed 13 N.J.Tax 136, certification granted 134. 
N.J. 476, 634 A.2d. 523, affirmed 135 N.J. 107, 638 A.2d 805. 

Determination of constitutionality of allocation corporate income to 
various states requires examination of evidence. Silent Hoist & Crane 
Co., Inc. v. Taxation Div. Director, 9 N.J.Tax 178 (1987). 

Administrative fairness in allocation of corporate income requires 
determination of whether allocation property reflects corporation's 
activities. Silent Hoist & Crane Co., Inc. v. Taxation Div. Director, 9 
N.J.Tax 178 (1987). 

Evidence that allocation of corporate income to state is required to 
invalidate allocation. Silent Hoist & Crane Co., Inc. v. Taxation Div. 
Director, 9 N.J.Tax 178 (1987). 

Lack of rational relationship between corporation's New Jersey pres-
ence through a real estate operation and its out-of-state manufacturing 
operations which the State sought to tax precluded taxation of the 
latter; no rational relationship found between the corporation's New 
Jersey presence and its securities portfolio to permit taxation of the 
portfolio's income; other factors of corporation's operation held insuf0 

ficient indicia to warrant taxation of the corporation as a unitary 
business. Silent Hoist & Crane Co., Inc. v. Director, Div. of Taxation, 
5 N.J.Tax 242 (Tax Ct.1983), affirmed per curiam 6 N.J.Tax 348 
(App.Div.1984), reversed and remanded 100 N.J. 1, 494 A.2d 775 
(1985) certiorari denied 106 S.Ct. 409, 474 U.S. 995, 88 L.Ed.2d 359, on 
remand 9 N.J.Tax 178. 

18:7-8.6 Average value; computation period 

(a) Average value is generally computed on a quarterly 
basis where the taxpayer's usual accounting practice permits 
such computation. 

(b) At the option of the taxpayer or the Director, a more 
frequent basis (monthly, weekly or daily) may be used. 
Where the taxpayer's usual accounting practice does not 
permit computation of average value on a quarterly or more 
frequent basis, a semi-annual or annual basis may be used 
where no distortion of average value results. If any basis 
other than quarterly is used on the return, such basis and 
the reasons therefor must be fully explained on a separate 
rider. 

7-49 Supp. 4-7-03 



Case' .Notes 
Provision in N.JA;C. 18:7-3.4 for computation of tax based upon: 

number of shares authorized compared to real and persorial property 
alternative tax as. mean average value on a quarterly basis. General 
Trading Co., Inc. v. Director, Div. of Taxation; 83 N.J. 122,416 A.2d 37 
(1980). 

18:7-8.7 Business allocation factor; determination or 
receipts fraction 

(a) The percentage of the taxpayer's receipts within New 
Jersey is determined by ascertaining ,the taxpayer's receipts 
allocable to New Jersey during the period Covered by .the 
return and dividing the sum of the receipts by the taxpayer's 
total receipts within and without New Jersey during such 
period. 

(b) The receipts of the taxpayer are to be computed on 
the cash, accrual or other method of accounting used in 
computation· of its net income for Federal income tax 
purposes. However, the numerator and denominator of the 
receipts fraction must, in any event, relate to the e11tire net 
income.recognized during the period covered by. the return. 

Example 1: 
Taxpayer is engaged in long~term construction contract-

ing. It has elected to recognize income for tax purposes on 
the completed contract· method of accounting whereby it 
recognizes the.net income on its. contracts ·in their entirety .. 
in the year of completion. 

The composition of the receipts fraction must · be deter0 

mined in harmony with the entire net income to which it 
relates. The numerator and. denominator of the receipts 
fraction must reflect the entire contract revenue.s 011 com-
pleted contracts recognized in entire net income during the 
period covered by.the return. 

Example 2: 
Taxpayer recognizes income on a sale for tax purposes on 

the I installment method. The numerator and denominator 
of the receipts fraction, should include the same proportion 
of the sale as is prorated as recognized income to the year 
covered by the return. 

( c) Entire net income shall be included or excluded as 
follows: 

1. All income which is included in entire net ·income 
enters into the numerator and denominator of the te-
ceipts fraction: 

2. Any income which is excluded from entire net' 
income is also excluded from the numerator. and denomi-
nator of the receipts fraction, except for banking corpora-
tions with international banking facilities as provided in 
P.L.1983, c.422. See N.J.S.A. 54:l0A-6. 

Example: 
Dividends recognized as income for purposes of· deter-

mining Federal income tax but which are excluded from 
entire net income under Section 4(k)(l) Qf the law must also 
be excluded in computing the receipts fraction. 

DEPT. OF TREASURY-:-TAXATION 

'( d) The receipts assigned to a state, a possession. or 
territory of the United States or .the District of Columbia or 
to any foreign country in which the taxpayer is not subject to 
a tax and does not pay a tax on or measured by profits or 
income or business presence or business activity shall be 
excluded from the denominator of the sales fraction. 

Example:.ABC.Inc.~a New Jersey corporation, manufac-· 
tures goods in New Jersey. It also maintains an office in 
Philadelphia. Eighty percent of ABC's payroll and property 
are in NJ. It sells 30 percent of its goods to NJ customers; 
30 percent to PA customers; and 40 percentto customers in 
other states. ABC Inc. files returns and pays tax to NJ and 
PA only. It is not subject to tax in other states due to the 
protection of PiL 86-272. ABC inc. has entire net income 
of $1,000,000. · 

For tax year 2001, beginning .1/1/01 and ending 12/31/01, 
its allocation factor is: · , 

Double Allocation , 

.
P.rperty.. Payron Receipts Percentage 

180°0. + 180~ + io~ + 1~:)+ 4 = ss¾ 

For tax year 2002, beginning 1/1/02 and ending 12/31/02, 
its allocation.factor is: . 

Pro er, 
80 , 
100 

Payroll 
+ 80 · 

100 

Double Allocation 
Receipts Percentage 

+ .1!!., + 3600;\+4 = 65% 
60 i/ 
. ' ' 

(e) Receipts w,hich are included ·in the numerator of a '• .. 
jurisdiction's receipts fraction by reason of the operation of 
a throwback provision are deemed not to be receipts as-
signed to that jurisdiction and are, therefore, excludible 
from this State's receipts fraction, denominator. 

(f) The amount' by which the exclusion of receipts from 
the denominator of the sales fraction increases the liability 
of an the.· members of an affiliated group or controlled 
group pursuant to sections 1505 or 1563 of the Internal 
Revenue Code of 1986 over the liabiHty ca\culated without 
application of the exclusion shall not exceed $5,000,000: If 
the exclusion increases the liability of all the members of an 

, affiliated grou'p.or controlled group by more than $5,000,000 
for the privilege period, then the amount of 1liability in 
excess bf$5,000,000 due to the exclusion shall be abated, 
and the abated liability shall be allocated among the mem-
bers of the affiliated group or the controlled group in 
proportion to each member's increase in liability due to the 
exclusion of such .receipts. The Director may allow a single 
corpon1tioh within the affiliated group or controlled group 
to act as the key corporation (clearinghouse) for the abate-
ment. "Business presence" or ''business activity'' taxes in-· 
elude, but are not limited to, net worth taxes, .gross receipts 
taxes, single business taxe.s. Property taxes, excise taxes (for 
example, cigarette taxes), payroll taxes, and sales taxes are./' 
not considered !'business presence" or "business activity" 
taxes. 

Supp. 4-7-03. 7-50 
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(g) If the exclusion of sales increases the liability .of a 
single entity taxpayer that is independent of and not affiliat-
ed with any controlled or affiliated group as defined above, 
then such increase shall be capped at $5,000,000 and the 
excess shall be abated. 

Amended by R.1985 d.43, effective February 19, 1985. 
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a). 

(b) substantially amended and Examples added. 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

Added (d) through (g). 

Statutory References 

See N.J.S.A. 54:lOA-6(8) as to factors includible in determination of 
receipts fraction. 

18:7-8.8 Scope of allocable receipts 

(a) Unless otherwise noted herein, receipts from the fol-
lowing are allocable to New Jersey:· 

1. Sales of tangible personal property where ship-
ments are made to points in New Jers,ey. Delivery of 
goods to a purchaser in this State is a shipment made to a 
point in New Jersey regardless of the F.O.B. point or the 
fact that the goods may subsequently be resold and trans-
shipped to a: point outside this State. 

i. The sale of goods shipped to a New Jersey cus-
tomer where possession is transferred in New Jersey 
results in a receipt allocable to New Jersey. 

Example: 
Taxpayer, a manufacturer located outside of New Jersey, 

transports goods directly to a customer's location in New 
Jersey. Since possession of the goods is transferred in New 
Jersey, shipment is deemed to be in this State resulting in 
receipts allocable to this State. · · 

ii. The sale of goods shipped to a· non-New Jersey 
customer where possession is tra11sferred in New Jersey 
results in a receipt allocable to New Jersey. 

Example: 

Taxpayer, a manufacturer located outside of New Jersey, 
transports goods into New Jersey where· such goods are 
picked up by a non-New Jersey customer or a customer's 
representative in New Jersey for further transportation out-
side of this State. Since possession of the goods passed 
between the taxpayer and its customer .in New Jersey, the 
sale results iri receipts allocable to New Jersey. . · 

iii. The sale of goods shipped by a taxpayer from 
outside of New Jersey to a New Jersey customer, by a 
common carrier results in a receipt allocable to, New 
Jersey. The common carrier is deemed an agent of the 
seller regardless of the F.O.B. point. 

18:7-8.9. 

Example: 
Taxpayer, 'a manufacturer located outside of New Jersey, 

transports goods by a common carrier to a· New Jersey 
facility where the customer takes possession of the goods. 
Since the common carrier is deemed to be an agent of the 
taxpayer, the common carrier's transportation of the goods 
into the possession of the customer in New Jersey results in 
receipts allocable to New Jersey. 

iv. The sale of goods shipped from outside of New 
Jersey to a New Jersey location where the goods are 
picked up by a common carrier and transported to a 
customer outside of New Jersey results in receipts 
which are not allocable to New Jersey. 

Example: 
Taxpayer, a non-New Jersey manufacturer, transports 

goods from outside of New Jersey to a New Jersey location 
by either a common carrier or a private transporter. The 
goods are picked up in New Jersey by a common carrier and 
transported further to a customer outside of New Jersey. 
Since the common carrier is deemed an agent of the· seller 
regardless of the F.O.B. point, the shipment by the common 

.carrier from a poindn New Jersey to a point outside ofNew 
Jersey results in receipts not allocable to New Jersey. 

2. Services performed in New Jersey; 

3. · Rentals from property situated in New Jersey; 

4; Royalties from the use in New Jersey. of patents or 
copyrights; · · 

5. All other business receipts earned in New Jersey. 
See example in N.J.A.C. 18:7-8.7(c). 

Amended by R.1985 d.43, effective February 19, 1985. 
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a). 

Substantially amended. 
Amended by R.1989 d.311, effective June 19, 1989. 
See: ,21 N.J.R. 438(b), 21 N.J.R. 1744(c). 

Exceptions to receipts allocable to New Jersey added at (a)li-iv, with 
examples. 

Statutory References 

_See N.J.S.A. 54:lOA-6(8) as to factors includible in computing 
receipts fraction. 

18:7-8.9 Receipts from sales of capital assets; when 
· includible -

(a) The gross receipts from sales of capital assets (prop-
erty not held by the taxpayer for sale to customers in the 
regular course of business) either within or without · New 
Jersey should riot be included in either the numerator or 
denominator of . the receipts fraction. The net gains· from 
such sales which are included in entire net income are the 
amounts which are properly to be included in the computa-
tion of the receipts fraction. For the purposes of the 
numerator in the computation of the receipts fraction, a net 
loss should not offset a net gain. 

7-51 Supp. 4-7-03 



18:7-8.9 

Property #1 
. Property #2 
Property #3 

ILLUSTRATION 
FACTS 

Selling Price 

$1;000 
2;000 
3,000 

$ 600 
2,200 
2,900 

Amount of gain appearing on Schedule A 

NefGain 

$400 

-----10lL 
$500 

-'-200). 
_jJQ!l,_ 

Net Loss 

$200 

$200 

DEPT. OF TREASURY.;,_TAXATION 

The $300 net gain is ineluctable in the denominator of the 
receipts fraction in all cases. · The computation to arrive at 
the amount to be included in the numerator is given in the 
following examples: · 

Exc,1mple I:· 

f\ t the time of sale. Property #1 was located within New Jersey whereas 
Property #2 and #3 were located outside New Jersey. 

Amount of N .J. Gains · $400 = 80% x $300 (net gain) = $240 
Total Gains $500 
The amount of$240 is to be included in the numerator of the receipts 

fraction. · ) ' . .· 

Example 2: 

At the time of sale. Property # I and #3 were located outside New 
Jersey; whereas .Property f). was located within New Jersey. 

Amount of _N.J. Gains -0- -- 0% x $300 (net gain) = -0, 
Total Gains $500 
There is nothing attributable to this transaction which will affect the 

numerator of the receipts fraction. · 

Example 3: 

At the time of sale. _Property# I and #3 were located within New Jersey, 
whereas Property #2 was located outside New Jersey. 

Amount of N.J. Gains $500 = 100% x $300 (net gain) = $300 
Total Gains $500 

(b) Where the ta){payer's business is the buying and sell-
ing of real .estate or the buying or selling of securities for 
trading purposes, these assets are not· deemed to be capital 
assets and the gross receipts from the sales thereof are 
included in the same manner as other ineluctable receipts. 

Amended by R.1985 d.43, effective February 19, 1985. 
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a). 

(a) substantially amended and examples added. 

Statutory References 

See N.J.S.A. 54:10A-6(B) as to what tangible personal property shall 
be includible when computing taxpayer's receipts fraction. 

Case Notes 

Rule held to impose restriction not warranted by statute; only net 
gain from sales of tangible personal· property includable in receipts 
fraction of the business allocation formula of the Corporation Business · 
Tax Act;. income derived from the sale or redemption of' short-term 
obligations and the interest increment realized upon the sale or re-
demption of such obligations issued at a discount were includable in 
receipts fraction of the business allocation formula. . American Tele-
phone & Telegraph Co. v .. Director, Div. of Taxation, 4 N.J. Tax 638 
(Tax Ct.1982), affirmed 194 N.J.Super. 168, 476 A.2d 800 (App.Div. 
1984), certification denied 97 N.J. 627, 483 A.2d 157 (1984). · 

18:7-8.10 Receipts; compensation for services 

(a) The numerator of the receipts · fractfon developed in 
accordance with this section includes receipts from. services 
not otherwise apportioned under this section if the service is 

· · performed within this State. If the service is · performed 
both within and outside this State, the numerator of the 

. receipts fraction includes receipts from services based upon 
the cost of performance or _amount of time spent in the 
performance of such services or by some other reasonable 
method which should reflect the trade or business practice 
and economic realities underlying the generation of the 
compensation for services. Cost of performance is defined 
as all direct costs incurred in the performance of the service, 
including direct costs of subcontractors. 

1. All _amounts received by the taxpayer in payment 
for such services are allocable, regardless of whether such 
services were performed. by . employees or agents of the 
taxpayer, by subcontractors, or by any other persons and 
regardless of whether the receipt is accounted for as an 
item of income or a reduction in expense. 

2. It is immaterial where the amounts were payable or 
where they actually were received. 

Supp. 4-7-03 7-52 

j 

j 



i CORPORATION BUSINESS TAX ACT 
. . 

Example 1: Taxpayer derives advertising revenues in the 
course of broadcasting television or radio programs. It .sets 
its advertising rates based upcm the listening audience it has 

• succeeded in reaching. The appropriate method ofassign-
: ing the portion of its advertising revenu~s attributable to 
services performed inNew Jerse:yis based upon the propor-
tion of its listening audience in New Jersey. 

E11.ample 2: Taxpayer earns income from the sale of long 
distance telephone communications . service. . It bills the 

: originators• of long distance . telephone calls directly and for 
· all calls placed by them. The appropriate method of allo-
. eating its long distance toll revenues attributable to services 
. performed in New Jersey is based upon biUings . for calls 
originating in New Jersey. 

(b) · Commissions received by the taxpayer are allocable to 
• New Jersey if the services for which the commi~sions were 
: paid were performed. in New Jersey. If the· taxpayer's 
1 services for which commissions were paid Were performed 
I for the taxpayer by salesmen attached to or working out of a 
: New Jersey office of .the· taxpayer, · the . taxpayer's services will 
1 be deemed to have been performed in New Jersey. 

Example 

The taxpayer is a New Jersey sales agent of a Pennsyl-
vania manufacturer and Teceives in New Jersey an 
order from a New York customer. The order is for-
warded to the manufacturer which acceptsit and fills.it 
by shipment direct to the customer. The taxpayer's 
commission isallocable to New Jersey.· · 

. . . 

(c) Certain .service fees from .transactions having contact 
with this state. are allocable to New Jersey based upon the 
following: 

1. Twenty-five percent of such fees are allocated to 
the state of origination. 

2. Fifty percent of such fees are allocated to the state. 
in which the service is performed. 

3. Twenty•five percent of such fees are allocable to 
the: state in which the transaction terminates. 

Example 1: A taxpayer iss~es credit cards to its dus-
tomers allowing funds to be obtained through the use of 
authorized machines located within New Jersey. A cus-
tomer originates a transaction. at a New Jersey location, 
and the taxpayer's computer, located outside this State, 
performs a credit check. Funds (or a bank draft) are 
received by the customer at the point of origin in. New · 
Jersey, where the transaction terminates. Taxpayer must 
allocate 50 percent of the service fee income earned from 
this transaction to New Jersey based upon the points of · 
originatio1,1 and termination. For· purposes of this exam-
ple the issuer of credit cards has nexus with New Jersey. 
through physical presence· in New Jersey. · 

7-53 

Example 2: Taxpayer earns income by providing on- . 
· line•·. internet access to customers . located within New. 
· Jrrsey and outside New Jersey. Taxpayer's physical 

equipment allowing such access is located outside .New 
Jersey. Taxpayer must aUocate 50 percent of its revenue 
from internet access charges to NewJersey based upon 
the origination and termination of ;uch access from points.· · 
within New Jersey. Absent specific identification of 
points of origination and termination, the customer's bill-
ing address will serve to. locate these activities. For 
purposes of this example, the .internet service provider has 

· physical presence through a home office locatedin New · L . . . . . 
. . . . .· . 

4. Certain lump sum payments for services performed 
within and without New Jersey must be apportioned in 
the following manner in order to result in a fair and 
reasonable receipts ftactioh. 

. . 
i. Securities and commodities brokers executing or-

ders on an exchange are to allocate commissions de-
rived from the execution of purchases or sales orders 
for the accounts of customers to New Jersey as follows: 

. 
(1) 80. percent of commissions on orders originat-

ing at any New Jersey place of business; plus 

(2) 20 percent of commissions on orders executed 
on any exchange located inNew Jersey. 

ii. Transportation revenues of an airline are · from 
services performed in New Jersey based on the ratio of 
departures from· New· Jersey to total departures. De-
partures may be weighted as to cost and value of 
aircraft by type where weighting "70uld give a more fair 
and reasonable business allocation factor. 

iii. . Inland freight revenues mustbe segregatedinto 
two components. The numerator of the receipts frac-
tion attributable to receipts from services performed 
within New Jersey is the sum of: · 

(1) A portion of such freight attributable. to long 
distance hauling is. c:alculated based upon the propor-
Hon of the taxpayer's costs of long distance hauling to 
the sum of tlie costs. of Jong distance hauling, termi- · 
nal operations and local . pic1':up and delivery during 
the period coveredby the rethrn and included in the 
receipts fraction based upon the proportion ofreve-
nue miles in New Jersey to revenue miles every-
where; plus 

(2) · The balance of freight revenues are· in the . 
numerator of the receipts · fraction·. based on .. the 
proportion of total revenues from .goods consigned to 

· points· within. New Jersey to total freight revenues. 

(3) The computation of the receipts· fraction must 
accompany the return. · 

Illustration 
Local pickup and delivery costs and terminal 

operation costs $ 525,000 

supp. 4+03 · 
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Lorig distance hauling costs 
Total 
Revenue miles in New Jersey 
Total revenue miles 
Consignments to points in New Jersey 
Total freight revenues 
$1,000,000 X. 225,000 X 100,000 °== $ 60,000 

750,000 500,000 

$1,000,000 X 525,000 X 450,QQQ = $315,000 
750,000 · 1,000,000 

Receipts from services performed 
within New Jersey $375,000 

225,000 
$ 750,000 

·100,000 
500,000 
·450,000 

$1,000,000 

Assuming no other receipts enter into the computation, the 
receipts · 
fraction is · $ 375,000 or .375000 

1,000,000 

( d) If a taxpayer receives a lump sum in payment for 
services and also for materials or other property, the sum 
received must be apportioned on a reasonable basis. 

1. That part apportioned to services performed is 
includible in receipts from services; and 

2. That part apportioned to materials or other proper-
ty is includible in receipts from sales; · 

3. Full details niust be submitted with the taxpayer's 
return. 

( e) Receipts arising from the sale of asset management 
services shall be allocated to New Jersey in accordance with 
. the following procedures: 

1. In the case of asset management services directly or 
indirectly provided to individuals, receipts shall be allocah 
ed to New Jersey if the domicile of the individual is in 
_New Jersey. 

2. In the c:ase of asset management services directly or 
indirectly provided to a pension plan, retirement account 
or institutional investor, such as private banks, national 
and international private investors, international traders 
or insurance companies, receipts shall be allocated to 
New Jersey to the extent the domicile of the beneficiaries 
of the plan, beneficiaries of the account or beneficiaries· 
of the similar pool of assets held by the institutional 
investor is in New Jersey: 

i. In the event the donuciles of the beneficiaries are 
not or cannot be obtained, a reasonable proxy may be 
used to allocate receipts to New Jersey that reflects the 
trade or business practice and economic: realities under-
lying the generation of receipts from the asset· manage-
ment services. The burden of demonstrating the reason-
ableness of the method rests on the taxpayer. Based on 
specific facts and circumstances, reasonable. proxies 
used to allocate receipts to New Jersey may take into 
account, among other things, the latest available popu-
lation census data, the domicile of· the ·sponsor of the 
plan, account or pool of assets, the sponsor's New. 
Jersey payroll apportionment factor or the sponsor's· 
ratio of New Jersey employees to total employees. 
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3. In the case of asset management services directly or 
indirectly provided to a regulated investment company, 
receipts shall be allocated to New Jersey to the extent that \, 
shareholders of the regulated investment · company are 
domiciled in New Jersey irt accordance with .the following: 

i. ' The portion of receipts deemed to arise . from 
services performed within New Jersey shall be deter-
mined by multiplying the total of such receipts from the 
sale of such· services by a fraction. The numerator of 
the fraction is the average of the sum . of the beginning 
of the year and the end of year balance of shares, owned 
by . the regulated investment company shareholders 
domiciled in New Jersey for the regulated itivestment 
company's taxable year for Federal income tax purposes 
that ends within the taxable year of the taxpayer. The 
denominator of the fraction is the average of the sum 
of the beginning of the year and end ofyear balance of 
shares owned by the regulated investment .· company 
shareholders. A separate computation is made to deter-
mine the allocation of receipts from each regulated 
investment company. 
4. As used in (e)l through 3 above: 

i. "Asset management services" means the render-
ing of investment advice, making determinations as to 
when sales and purchases are to be made, or the selling 
or purchasing of assets and related activities. As used in · 
this section, "related activities" means administration 
services, distribution services, management services and / ··,. 
other related services. . · 

ii. "Administration services" means and includes 
clerical, accounting, bookkeeping, data processing, in-
ternal auditing, legal and tax services but does. not 
include .trust services. · 

iii. "Distribution services" means the services of 
advertising, servicing investor accounts (including re-
demptions), marketing shares or selling shares of a . 
regulated investinent company. 

iv. "Management services" means the rendering of 
investment advice, making determinations as to when 
sales and purchases of securities are to be made or the 
selling or purchasing of securities and related activities. 

v. "Domicile" shall have the meaning ascribed to it 
under N.J..S.A. 54A:1-2m in the case of an individual 
and under N.J.S.A. 54A:1-2o in the case of an estate or 
trust and in the case of a business entity · where the. 
actuai seat of management or control is located in the 

· State; provided, however, "domicile" shall be presumed· 
to be the mailing address of the beneficiary of the plan, 
account or other similar pool of assets based upon the 
sponsor's recorqs with respect to any such beneficiary 
or the shareholder's mailing address on the records of , 
the regulated· investment company .. For purposes of 
( e )3 above, in the case of a nominee holding the . 
investment on behalf of its customers, the mailing ( ··~ 
address of the customer shall · be deemed to be the '-
domicile of the shareholder. 

/ 
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vi. In addition to amounts received directly from a 
regulated investment company, "receipts" shall also 
include amounts received directly from the sharehold-
ers of ·such regulated investment company in their 
capacity as such. 

VII. "Regulated investment company" means a regu-
lated investment company as defined in N.J.S.A. 
54:10A-4(g) and meets the requirements of Section 851 
of the Federal Internal Revenue Code, 

viii. "Sponsor" means the party that has contracted 
directly with the beneficiaries of the· plan, account or 
similar pools of assets. 

5. See N.J.A.C. 18:7-1.6 regarding foreign advisors 
having customers in New Jersey. 

(f) Receipts from the services of a registered securities or 
commodities broker or dealer shall be sourced to New 
Jersey if the customer is located within the State: 

1. For purposes of this subsection: 

i. "Securities" has the meaning provided by para-
graph (2) of subsection (c) of section 475 of the Federal 
Internal Revenue Code of 1986, 26 U.S.C. § 475; 

ii. "Commodities" has the meaning provided by 
paragraph (2) of subsection (e) of section 475 of the 
Federal Internal Revenue Code of 1986, 26 U.S.C. 
§ 475; and 

iii. "Registered securities or commodities broker or 
dealer" means a broker or dealer registered as such by 
the Federal Securities and Exchange Commission or 
the Federal Commodities Futures Trading Commission. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended by R.1985 d.43, effective February 19, 1985. 
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a). 

( c) substantially amended and examples and illustration added. 
Amended by R.1989 d.439, effective August 21, 1989. 
See: 21 N.J.R. 1106(a), 21 N.J.R. 2527(a). 

Added subsection (e)l-2vi. 
Administrative Correction to (c). 

See: 21 N.J.R. 3477(a). 
Administrative Correction to (c) and Example 1. 

See: 22 N,J.R. 363(a). · 
Amended by R.1997 d.429, effective October 6, 1997. 
See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a). 

Rewrote (a) and (c). 
Administrative correction. 
See: 30 N.J.R. 3660(a). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). · 
See: 35 N.J.R. 1573(a). 

Rewrote ( e ); added (f). 

Statutory References 

See N.J.S.A. 54:10A-6(C) as to includability of compensation for 
personal services in receipts fraction. 
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18:7-8.11 Receipts; rents and royalties 
(a) Receipts from rentals of real and personal property 

situated in New Jersey, and royalties from the use in New 
Jersey of patents or copyrights, are allocable to New Jersey. 

1. Receipts from rentals include all amounts received 
by the taxpayer for the use or occupation of property, 
whether or not such property is owned by the taxpayer. 

2. Receipts from royalties include all amounts re-
ceived by the taxpayer for the use of patents or copy-
rights, whether or. not such patents or copyrights were 
originally issued to or .are owned by the taxpayer. 

3. A patent or copyright is used in New Jersey to the 
extent that activities thereunder are carried on in New 
Jersey. 

(b) Receipts from royalties derived from trademarks uti-
lized in business in New Jersey are deemed located in New 
Jersey. 

Example 1: Corporation B is a Delaware corporation 
having legal title to certain trademarks. B licenses those 
trademarks to affiliated entities, and the affiliates pay B an 
arm's length royalty for their use. The trademarks are used 
by the affiliates within and outside New Jersey. Allocation 
of Corporation B's income from trademark royalties paid to 
it by affiliates is based upon the use of the trademarks in 
New Jersey by the affiliates. If an affiliate generates 10 
percent of its sales revenue from the use of a trademark 
within New Jersey and 90 percent in other jurisdictions, 10 
percent of the royalty paid by the affiliate to Corporation B 
for that trademark is apportioned to New Jersey by Corpo- · 
ration B. 

Amended by R.1997 d.429, effective October 6, 1997. 
See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a). 

Added (b). 

Statµtory References 
See N.J.S.A.. 54:10A-6(B)(5) as to includability of rents and royalties 

in computing receipts fraction. 

18:7-8.12 Other business receipts 
(a) All other business receipts earned by the taxpayer 

within New Jersey are allocable to New Jersey. Other 
business· receipts include all items of income entering into 
the determination of entire net income during the year for 
which the business allocation factor is being computed and 
is not otherwise provided for in these rules. Examples of 
such business receipts include, but are not limited to, inter-
est income, dividends, governmental subsidies or proceeds 
from sales of scrap. 

(b) For treatment of dividends see N.JAC. 18:7~8.7(c)2, 
Example. 

( c) For treatment of receipts from sales of capital assets, 
see N.J.A.C. 18:7-8.9. 

Supp. 4-7-03 
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( d) Receipts from the sale of real property situated m 
New Jersey are earned in New Jersey. 

( e) Intangible income not apportioned by other provi-
sions of these rules is included in the numerator of the 
receipts fraction where the taxable· situs of the intangib\e is 
in this State. . The taxable situs of an intangible is the 
commercial domicile of the owner or creditor unless the 
intangible has been integrated with a business carried on in 

· another state. Notwithstanding that the commercial domi-
cile is outside this State, the taxable situs. is in New Jersey to 
the extent that the intangible has been integrated with a 
business carried on in this State. 

.. Example: Taxpayer has its domicile outside this State. It 
is in the business of lending money, some of which is loaned 
to New Jersey residents. Interes.t incoi:ne recognized from 
such loans is income derived from sources within this State 
and, as such, is earned in New Jersey. That· interest. income 
is includable in the , numerator of the receipts fraction. 

(f) For treatment of non-operational income, see 
N.J.A.C. 18:7-'8.17. 

Amended. by R.1985 d.43, effective February 19, 1985. · 
See: 16 N.J.R. 3420(b), 17 N.J.R 477(a). 
Amended by R.1994 d.186; effective April 18, 1994. 
See: 26 N.J.R76f(a), 26 N,J.R. 1696(b). 

Case Notes 

Place to. or from which shipment is· maqe is not relevant to the 
determination of whether receipts must be included in numerator of 
receipts fraction under statute requiring inclusion of 'all .other business 
receipts' earned in New Jersey in recdpts numerator for computation 
of· corporation business tax. for taxpayer· which does business in New 
Jersey and maintains regular place of business.in another.state; issue is 
solely whether receipt was earned by taxpayer within New Jersey. 
Stryker Corporation v. Director, Division of Taxation, 773 A.2d 674 
(2001). 

Cross References 

See subsection (g) of section 8.8 (Scope of allocable receipts) of this 
chapter as to treatment of. dividends received from subsidiaries. See 
section 8.9 (Receipts of capital assets; · when includible) of this. chapter · 
as to treatment of receipts of capital assets. 

Statutory References 

See N.J:S.A. 54:lOA-6(8) as to includibility of all business receipts 
earned within New Jersey in receipts fraction. · · 

18:7-8.13 Business allocation factor; payroll fraction 

(a) Wages, salaries and other compensation -include all 
amounts paid for personal services rendered to the taxpayer, 
but do not include amounts paid of the taxpayer which do 
not have in them the element of compensation for personal 
services actually rendered.or to be rendered. 

DEPT. OF TREASURY'.'""'."TAXA.TJO.N 

(b) The percentage of the taxpayer's payroll allocable to 
New Jersey is determined by dividing the wages,·salaries and 
other personal. service compensation of the taxpayer's em- < 
ployees within New Jersey during the period covered by the 
· return by the total amount of compensation of all the 
taxpayer's employees during the period. 

1. All executive salaries are includible in both the 
numerator, as 'applicable, and the denominator. ' 

2.. In. general, . a taxpayer reporting to the . Division of . 
Employment Security in the New Jersey Department of · 
Labor must allocate to New Jersey all wages, salaries and 
other petsonal service compensation, and other. items 
reportable to that Division, including the portions thereof, 
in individual cases, over $6,200 fot the calendar year 1978 
and $6,600 for the calendar year 1979 and for subsequent 
years the amount prescribed by the New Jersey Depart-
ment of Labor. (As a point ofreforence; such base wage 
amount for 1992 was $15,300 and for 199.3 was $16,000.) 

(c) Wages, salaries and other compensation are comput-
ed on the cash or accrual basis, in accordance with the 
method .of accounting u.sed by the taxpayer in reporting for 
Federal income tax purposes. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N,J.R. 150(b). . 
Amended by R.1994 d.186, effective April 18, 1994. 
See: .26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References · 

See N.J.S.A. 54:10A_.:6(c) as to treatment of wages, salaries and other 
personal service compensation of taxpayer's employees. 

18:7-8.14 Definition of officers and employees 

(a) Those officers. and employees whose wages, salaries 
and other personal service compensation are required to be 
included in. the computation of the payroll· fraction of the 
business allocation factor include every· individual, officer 
and general executive officer whose relationship with the 
taxpayi;r is that.of employee and employer. 

(b) Generally, the relationship of employer and employee 
exists when the taxpayer has the right to control and direct 
the individual not only as to the. result to be accomplished 
by him but also as to the means by which such result is to be 
accomplished. If the relationship. of employer and. employ-
ee exists, the designation or description of the relationship, 
and the measure, method, or designation of the compensa-
tion, are immaterial. 

(c) Compensation paid to o(ficers, such as the Chairman, · 
President, Vice~~resident, Secretary, Assistant Secretary, 
Treasurer, Assistant Treasurer,. Comptroller, and any other · 
officer charged with and performing general executive duties · 
of the corporation must also be included. 

Supp. 4-7-03 7-56 .. 
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( d) A director of a corporation is not an employee; 
therefor compensation paid to directors for · acting as such 
should not be included in either the numerator or· denomi-
nator in computing the payroll fraction. 

Statutory References 

See N.J.S.A 54:10A-6(c) as to includibility of wages, salaries, and 
other personal service compensation of officers of ta.!1:payer, and 
54:lOA-7 as to definition and scope of "compensation" of officers and 

. employees. · 

18:7-8.15 Compensation of officers and employees within 
New Jersey 

(a) Compensation of officers and employees within this 
• State shall include the entire amount of wages, salaries and 
other personal service compensation for services performed 
within or both within and without this State if: 

l. The service is performed entirely within this State; 
or 

2. The service is· performed both within and without 
this State, but the service performed without the State is 
incidental to the individual's service within the State. For 
example, service which is temporary or transitory in na-
ture or which consists of isolated transactions; 

3. The service is not performed entirely in any state 
but some of the service is performed in this State; and 

i. The base of operations, or, if there is no base of 
operations, then the place from which the service is 
directed or controlled, is in this State; or 

ii. The base of operations or place from which the 
service is directed or controlled is not in any state in 
which some part of the service is performed, but the 
individual's residence is in this State; 

4. Contributions are not required or paid with respect 
to such service under an unemployment compensation law 
of any other state. 

Statutory Refere1,1ces 

See N.J.S.A. 54:10A-6(C) as to incJJdibility of compensation of 
officers of taxpayer, and 54:lOA-7 as to definition and scope of 
"compensation'' of officers. 

18:7-8.16 Allocation: International Banking Facilities 

Any banking corporation, having an international banking 
. facility, which maintains a regular place of business ( other 

than a statutory office) outside of New Jersey, which elects 
to take the deduction from entire net income provided by 
N.J.A.C. 18:7-5.2(a)2vii, shall complete the allocation factor. 

. under this subchapter in the usual way. For the purpose of 
allocation, however, all amounts attributable, directly or · 
indirectly, to the production of the eligible net income of an 

) international banking facility as defined in N.J.A.C. 
, 18:7-'-16.l, shall be included in both the numerator and 

denominator of the fractions described in this subchapter, 

18:7-10.1 

whether or not such international banking facility income 
amounts are otherwise attributable to New Jersey. 

(See: N.J.A.C. 18:7-16 regarding international banking 
facilities.) 

R.1984 d.453, effective October 15, 1984. 
See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b) . 

18:7-8.17 Non-operational income 

Non-operational income of taxpayers is not subject to 
allocation b'ut shall be specifically assigned. One hundred 
percent of non-operational income from taxpayers having 
their principal place from which the trade or business of the 
taxpayer is directed or managed in this State shall be 
specifically assigned to this State,. unless another state has 
nexus to all of the income. · 

New Rule, R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

Rewrote the section. 

Law Reviews and Journal Commentaries 

Unitary Taxation in. New Jersey. John Mackay Metzger, 28 Seton 
Hall L. Rev. 162 (1997). 

18:7-8.18 (Reserved) 

SUBCHAPTER 9. (RESERVED) . 

Repealed by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J;R. 40(d), 11 N.J.R 150(b). 

Formerly "Assets Allocation Factor". 

SUBCHAPTER 10. SECTION 8 ADJUSTMENTS 

18:7-10.1 Discretionary adjustments of business allocation 
factor by Director 

(a) Generally, the allocation formula described in this 
chapter will result in a fair apportionment of the taxpayer's 
net worth and net income within and without New Jersey. 
However, experience in this and other states which impose 
similar franchise taxes has shown that due to the nature of 
certain businesses the formula may work hardships in some 
cases, and not do justice either to the taxpayer or the State. 
Accordingly, provision is made in such cases for the Di-
rector to use some other formula which will more accurately 
reflect the business activity within New Jersey. 

7-57 Supp. 4-7-03 
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(b) Section 8 of the Act provides that where. it shall 
appear to the · Director that the business allocation factor, 
determined pursuant to Section 6 · of the Act, does not 
properly reflect the activity, business, receipts, capital, entire 
net worth or entire net income of a taxpayer reasonably 
attributable to New Jersey, he may in his discretion adjust 
the business allocation factor by: 

1. Excluding one or more of the fractions therein; 

2. Including one or more other elements, such as 
expenses, purchases, contract values (minus subcontract 
values); 

3. Excluding one or more assets in computing entire 
net worth; 

4. Excluding one or more assets in computing an 
allocation factor; or 

5. Applying any other similar or different method 
calculated to effect a fair and proper allocation of the 
entire· net income and the entire net worth reasonably 
attributable to the State. 

(c) Adjustment of the business allocation factor may be 
made by the Director upon his own initiative or upon 
request of a taxpayer. 

1. No taxpayer may vary the regular statutory formula 
without the prior consen.t ofthe Director. 

2. A taxpayer making application for an adjustment of 
its business allocation factor must file its return and 
compute and pay its tax in accordance with the regular 
statutory formula. 

3. The taxpayer must also attach a rider to the return 
with a Form A-3730 setting forth in full the data on 
which its application is based, together with a computa-
tion of the amount of tax which would be due under the 
proposed method. 

Amended by R.1989 d.508, effective October 2, 1989. 
See: 21 N.J.R., 1503(6), 21 N.J.R. 3177(a). 

Addition of form number to requirements at ( c )3. 

Statutory References 

See N.J.S.A. 54:lOA-8 as to right of Director to readjust taxpayer's 
business allocation factor when he believes it to be ipaccurate. 

Case Notes 

Three-factor formula would be used in determining fairness of 
Director's adjustment of allocation of corporate income. Hess Realty 
Corp. v. Director, Div. of Taxation, New Jersey Dept. of Treasury, 10 
N.J.Tax 63 (1988). . 

Statutory three-factor formula was applicable when evaluating alloca-
tion where corporation received partial credit for taxes paid to other 

. states. Hess Realty Corp. v. Director, Div. of Taxation, New Jersey 
Dept. of Treasury, 10 N.J.Tax 63 (1988). · 

Supp. 4-7-03 
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Failure to permit allocation to New Jersey corporation which owned 
rental property in Connecticut but had no regular. employees working 
outside New Jersey held neither contrary to the scheme of the Business 
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z. 
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), 
reversed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div. 
1984). 

· 18:7-10.2 through 18:7-10.3 (Reserved) 

SUBCHAPTER 11. RETURNS 

18:7-11.1 Returns; corporations required to file 
(a) Returns are required to be filed annually by the 

following: 
1. Every corporation subject to tax, regardless of the 

amount of its entire net income. (See N.J.A.C. 18:7-1.6, 
Taxable status; how created.) · 

2. Every receiver, referee, trustee, assignee or other 
fiduciary, or any officer or agent appointed by any court 
to conduct the business or conserve the ,assets of any 
corporation subject to tax under the Act. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(6). 

Statutory References 
See N.J.S.A. 54:lOA-2 as to those corporatfons deemed liable to tax 

under the Act; 54:lOA-4 as to definition of "corporation" and of 
"taxpayer", and 54:lOA-ll as to receivers and others conducting the 
business of a corporate taxpayer who are subject to tax under the Act. 

18:7-11.2 Returns where Federal net income is changed 
If the amount of the Federal net income of any taxpayer 

is changed or corrected by a final determination of the 
Commissioner of Internal Revenue or other officer of the 
United States or other competent authority, or if a renegoti-
ation of a contract or subcontract with the United States 
results in a change in said net income, or where a recovery 
of a ~ar loss results in a computation or recomputation of 
any tax imposed by the United States, the taxpayer is 
required to report its changed or corrected net income or 
the results of renegotiation and to concede its accuracy or 
state where it is erroneous. 
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Statutory References 
See N.J.S.A. 54:lOA-13 taxpayer report any change correction, or 

recomputation of its amount of Federally taxable income to New Jersey 
Corporation Tax Bureau. 

18:7-11.3 Effect of deficiency notice 
(a) Any deficiency notice (including a notice issued pur-

suant to a waiver filed by a taxpayer) pursuant to the 
provisions of the Internal Revenue Code is a final determi-
nation unless a timely petition to redetermine the deficiency 
is filed in the Tax Court of the United States, in which event 
the judgment of the court of last resort affirming the 
deficiency, or the redetermination of the deficiency pursuant 
to the judgment of the court of last resort, is the final 
determination. 
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(b) ·The allowance by.the Commissioner of Internal Reve-
nue of a refund of any part ot' the tax shown on the 
taxpayer's return or of · any deficiency thereafter assessed, 
whether the refund is made on the Commissioner's own 
.motion or pursuant to judgment of a court, is also a final 
determination. 

( c) A taxpayer who for any reason accepts any portion of 
a deficiency (including a notice· issued pursuant to a waiver 
'filed by a taxpayer) made pursuant to the provisions of the 
)nternal Revenue Code is required to report that portion of 
the deficiency accepted within 90 days in accordance with 
N.J.A.C. 18:7-11.8 and N.J.S.A. 54:lOA-13. 

( d) Only the portion of any deficiency (including a notice 
. issued pursuant to a waiver filed by a taxpayer) made 
pursuant to the provisions of the Internal Revenue Code 
· that is the subject of a timely petition for redetermination in 
the Tax Court of the United States may delay the reporting 
requirements set forth in N.J.A.C. 18:7-11.8 and then only 
to the extent permitted by (a) above. · 

Example: The Internal Revenue Service redetermined 
: the net income of a taxpayer's 1983 tax return based · on 
three separate issues, A, B and C. These three issues 
resulted in increases in net income for New Jersey purposes 
of $5,000, $30,000 and $110,000 respectively. The taxpayer 
accepted Issue A resulting in a $5,000 increase in income for . 

· New Jersey purposes· and requested. a hearing before the 
/ IRS on Issues B and C. The taxpayer has 90 days from the 
· issuance of the deficiency to report Issue A to the Division 
· of Taxation. · 

Six months later, the IRS issues a determination that· it 
: intends to hold to the entire amount represented by Issues 
B and C. The taxpayer accepts the determination on Issue 
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B, but appeals Issue C to the Tax Court of the United 
States. The taxpayer has 90 days from the issuance of the 
IRS determination to report the $30,000 increase in net 
income represented by Issue B to the Division. 

One year later, the Tax Court issues an unfavorable 
decision to the taxpayer on Issue · C. The taxpayer accepts 
the verdict and decides not to appeal the issue any further. 
The $110,000 represented by Issue C must be reported to 
the Division within 90 days of the court decision. 

Amended by R1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended by R.1990 d.102, effective February 5, 1990. 
See: 21 N.J.R. 3079(a), 22 N.J.R. 363(b). 

Added subsections (c) and (d) and example . 

Statutou References 

See N.J.S.A. 54:lOA-13 as tb requirement that taxpayer report any 
change of amendment in his federally taxed net income to Division of 
Taxation. 

18:7-11.4 Amended return 

Any taxpayer filing an amended return with the United 
States Treasury Department shall ,also file an amended 
return with the Division of Taxation. See N.J.A.C. 
18:7-11.8. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N;J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 

See N:J.S.A. 54:lOA-13 to requirement that taxpayer report any 
amended return for his Federally taxable net income ·to New Jersey 
Division of Taxation. 

Supp. 4-7-03 
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18:7-11.12 Extension of time to file return; interest and 
penalty 

(a) No extension will be granted unless request is made 
on Tentative Return Form CBT-200T and is actually re-
ceived by the Division or postmarked on or before the due 
date of the return. The Tentative Return must: 

1. Show the information required, including the exact 
name, address, New Jersey serial number, the Federal 
employer identification number, if any, and the amount of 
the estimated tax liability; 

2. Be accompanied by a remittance to cover the un-
paid balance of the estimated .tax due for the accounting 
year for which an extension of time to file the return is 
requested; and 

3. Be accompanied by the. payment on . account of its 
tentative tax which is due on or before the original due 
date for filing of the return for which an extension is 
requested. 

(b) Taxpayers using the New Jersey Corporation Business 
Tax Return Form CBT-100 may request an extension for a 
period. not exceeding six months and will receive automatic 
approval, provided that the taxpayer has complied with the 
instructions set forth on the Tentative Return Form 
CBT-'-200T, an,d has paid any unpaid balance of its estimat-
ed tax. · 

L In general, extension requests shall not be granted 
for any period exceeding six months fromthe original due 
date. · · 

2. Initial extensions will be confirmed in writing by. the 
Division. 

3. If the final return is not submitted within the 
extended period, penalties for. delinquent filing will be 
applied as if no extension has been granted. 

( c) Banking and financial corporations may request an 
extension of time to file return subject to the following 

. conditions. 

1. No extension will be granted unless request is 
actually received by the Division or postmarked on or 
before the due date of the return; 

2. The extension shall be made on a Copy of page 1 of 
Form BFC-1, including the exact name, address, New 
Jersey Serial number, if applicable, the Federal employer 
identification number, if any, and the amount 1of tentative 

. tax liability. 

3. Be accompanied by a remittance to cover the un-
paid balance of the tentative tax due for • the accounting 
year for which an extension of time to file the ret.urn is 
requested; and 

4. Be accompanied by a completed copy of Schedule 
L from Form BFC-1; and a copy of the taxpayer's Federal 
extension request. 
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5. In general, extension requests shall not be granted 
for any period exceeding five months from the original 
due date. 

6. Where the taxpayer has requested a Federal exten-
sion, the Division shall grant the taxpayer an extension for 
a period not exceeding five months. In cases where the 
taxpayer has failed to obtain a Federal extension, the 
taxpayer, upon request, may· be granted a two month 
extension for filing the return if sufficient cause is submit-
ted. Sufficient cause should be interpreted so that it is 
impossible or wholly impracticable to file a return within 
two months from the original due date of the return. 

( d) Extensions may be confirmed in writing by the Divi-
sion, if necessary. 

( e) If the original return is not submitted within the 
extended period, penalty for delinquent filing will be applied 
as if no extension has been granted. 

(f) Interest and penalty are chargeable as follows: 

· 1. The total amount of the tax due must be paid on or 
before the original due date for filing the return. 

2. Any unpaid portion of the tax on the final return 
which is in excess of the amounts paid shall bear interest 
at therate of one and one-half percent per month, or 
fraction thereof from the original due date of the return 
to the date of actual payment or December 8, 1987'. On 
and after December 9, 1987 the unpaid portion of the• tax 
shall bear interest at the annual rate of five percentage 
points above the prime rate, compounded daily from' the 
date the tax was originally due or December 9, 1987, 
whichever is later, to the date of actual payment. On and 
after July 1, 1993, the unpaid portion of the tax shall bear 
interest at the rate of three percentage points above the 
prime rate assessed for each month or fraction thereof, 
compounded annually at the end of each year from the 
date such tax was originally due to the date of actual 
payment. 

3. In addition, if the amounts paid up to and including 
the time for filing of the tentative return total less than 
the lesser of 90 percent of the amount of tax due, or for a 
taxpayer that had apreceding fiscal or calendar account-
ing year of 12 months and filed a return. for that year 
showing a tax liability equal to the tax· computed at the 
rates applicable to the current accounting year applied to 
the facts shown on the return for and the law applicable 
to the preceding accounting year, the taxpayer shall be 
liable for a penalty of five percent per month, or fraction 
thereof, on the amount of underpayment. In this context, 
"filing of the return" means filing its tentative return 
incident to its request for extension, "the time for filing" 
means the original due · date for filing the return, and 
"amount of underpayment" means the difference between 
100 percent of the tax shown on the final return and the 
total of all installments of estimated tax paid on or before · 

Supp. 4°7-03 
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the original due date for filing the return, as well as any 
amount paid with the tentative return. 

(g) Where taxpayer makes an election on Federal form 
8023, it will be granted an extension of time to file a 
corporation business tax return until the Federal election is 
filed, provided that a CBT-200T has been properly filed in 
accordance with these rules. 

(h) Warning: 

1. No request for extension will be considered unless 
taxpayer has complied with all the filing requirements for 
extensions set forth in the rule. 

Amended by R.1970 d.121, effective October 5, 1970. 
See: 2 N.J.R. 78(a), 2 N.J.R. 95(a). 
Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended on an emergency basis, R.1981 d.163, effective May 11, 1981. 
Expired July 10, 1981, without readoption. 
See: 13 N.J.R. 377(a). 

Rule substantially amended to provide for the imposition of interest 
and penalties on Corporation· Business Tax payments made during 
additional extended period for which an additional extension was 
granted. 
As amended, R.1982 d.6, effective January 18, 1982. 
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). 

Section substantially amended. 
Amended by R.1983 d.497, effective November 7, 1983. 
See: 15 N.J.R. 1366(a), 15 N.J.R. 1872(c). 

Text substantially amended. 
Amended by R.1988 d.407, effective September 6,.1988. 
See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c). 

Added text to (f) "or December 8, 1987. On ... ". 
Amended by R.1991 d.35, effective January 22, 1991. 
See: 22 N.J.R. 2125(a), 23 N.J.R 221(a). 

Added (g), recodified old (g). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 

See N.J.S.A. 54:lOA-15 as to the requirement to file an annual 
return; lOA-17 as to penalties for late filing of returns; lOA-15 as . to 
necessity of certification of taxpayer's return by an authorized corporate 
officer; lOA-19 as to extension of the due date and interest to be 
assessed during such extension period; and 49-6 as to· right of Director 
to issue deficiency assessments or reassessments after final return is 
filed. 

18:7-11.13 Place for filing returns and payment of tax 

(a) The return together with remittance payable to "State 
of New Jersey" must be forwarded to the -New Jersey 
Division of Taxation, CN666, Trenton, New Jersey 08646. 

(b) A separate remittance is required to be made with 
each return. 

Amended by R.1979 d.45, effective February 6, 1979. 
.. See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 

Statutory References 

See N.J.S.A. 54:lOA-15, 18 as to manner and form of tax payment. 
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18:7-11.14 Secrecy of returns 

The returns are deemed secret and confidential and New 
Jersey law prohibits the unauthorized disclosure of informa~ 
tion obtained from the returns or the records pertaining 
thereto. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 

Statutory References 

See N:J.S.A. 54:50-8 as to prohibition against Director or any 
employee of the Division of Taxation divulging, disclosing, or permit-
ting another to inspect any records or files pertaining to the administra-
tion of the tax under the Act. 

18:7-11.15 Consolidated returns 

(a) Corporations are not permitted to file consolidated 
returns. Provided, however: 

1. Any business conducted by an individual, partner-
ship, or corporation or any other entity, or any combina-
tion thereof holding a license pursuant to the Casino 
Control Act shall file a consolidated corporation business 
tax return as described at N.J.A.C. 18:7-1.17; 

2. An air carrier, within the meaning of the term 
pursuant to 49 U.S.C. § 40102 may elect to file a consoli-
dated return pursuant to N.J.S.A. 54:l0A-18.1; and 

3. The Director may require consolidated filing pursu-
ant to N.J.S.A. 54:lOA-10 and N.J.A.C. 18:7-5.11. 

(b) Except as provided in (a) above, where a taxpayer has 
filed a consolidated return with the Internal Revenue Ser-
vice for . Federal income tax purposes, it must complete its 
return under the act and must reflect its entire net income 
and entire net worth as if it had filed its Federal return on 
its own separate basis. 

( c) A taxpayer under (b) above shall also file a copy of 
the Affiliations Schedule Form 851, which is filed with Form 
1120 for Feder.al income tax purposes. 

Amended by R.1985 d.453, effective September 3, 1985. 
See: 17 N.J.R. 901(a), 17 N.J.R. 2145(a). 

Added text to (a): "Provided, however, any... at N.J.A.C. 
18:7-1.17." 
Amended by R.1991 d.35, effective January 22, 1991. 
See: 22 N.J.R. 2125(a), 23 N.J.R. 221(a). 

Added (d) and (e). 
Amended by R.1996 d.378, effective August 5, 1996. 
See: 28 N.J.R. 2515(a), 28 N.J.R. 3810(a). 

Deleted provisions relating to gain on the sale of target stock under 
IRC 338(h)(10). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 
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Statutory References 
See N.J.S.A. 54:lOA-2 as to requirement for annual payment of tax 

and lOA-14 as to right of Director to require copies of pertinent 
extracts of its Federal income tax return or other records if taxpayer has 
filed a consolidated Federal income tax return. 

Case Notes 
Gain recognized by wholly owned subsidiary as result of parent 

corporation's federal tax law election to treat sale of subsidiary's stock 
as sale of subsidiary's assets, and to file consolidated tax return, was 
subject to tax under Corporation Business Tax Act. General Bldg. 
Products Corp. v. Director, Div. of Taxation, 15 N.J.Tax 213 (A.D. 
1995). 

Regulations were valid. General Bldg. Products Corp. v. State, Div. 
of Taxation, 14 N.J.Tax 232 (1994), affirmed 15 N.J. Tax 213. 

State's prohibition against filing of consolidated income tax returns 
by related corporations does not immunize subsidiary corporation· from 
state taxation of any gain realized as result of deemed sale of its assets. 
General Bldg. Products Corp. v. State, Div. of Taxation, 14 N.J.Tax 
232 (1994) affirmed 15 N.J. Tax 213. 

Taxpayer that separated from consolidated group· was not required to 
file two short-term returns. Drake Bakeries, Inc. v. Taxation Div. 
Director, 12 N.J.Tax 172 (1991). 

The term "books of the . corporation" includes financial statements 
prepared in accordance with applicable regulations in the .sense encom-
passed by the term "financial reporting"; definition of the term by rule 
not necessary due to adequate legislative standard; Director's equity 
method of accounting in valuation of . corporation's investments and 
subsidiaries not demonstrated· to be unfair. Cities Service Co. v. 
Director, Div. of Taxation, 5 N,J.Tax 257 (Tax Ct.1983). 

·~ 18:7-11.16 Return to be filed by an S Corporation 
(a) Except as may be provided otherwise by this Section, 

an S corporation, that is, one which has made an election 
under Section 1361 et seq. of the Internal Revenue Code of 
1954 as amended and supplemented, must complete its New 
Jersey Corporation Business Tax Return on its own separate 
basis as though no election had been made under the 
Federal Statute. 

(b) Except as may be . provided otherwise by this section, 
in preparing its Corporation Business Tax Return the tax-
payer cannot assume that ordinary income or loss (Federal 
taxable income) is equal to Federal taxable income before 
net operating loss deduction and special deductions for New 
Jersey Corporation Business Tax purposes, when the taxpay-
er has elected Federal S corporation treatment. Certain 
amounts not necessarily limited to I.R.C. Section 179 ex-
penses, and 1120...:.S dividends that qualify for the dividend 
exclusion are not included as part of the S corporation's 
ordinary income (loss) computation, but rather are passed 
directly through to the shareholder on the Federal .Form 
K-1 Schedule. For Corporation Business Tax purposes 
these amounts are included in the con:1putation of entire net 
income, as if the corporation were a C corporation and no 
Federal S corporation election were made. , 

Example 1: S Corporation has 1985 taxable income for 
'.~ Federal tax purposes of $100,000. However, not included in 
, computation of such amount is a $5,000 Federal I.RC. 

Section 179 expense and $10,000 of S Corporation dividends 
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received from a different corporation which qualify for the 
Federal dividend exclusion. Barring any other .difference 
between Federal taxable income and New Jersey taxable 
income per Schedule A, Form CBT-100, New Jersey taxable 
income before net operating loss deduction (NOL) and 
special deductions is computed as such: 

Federal Taxable Income 
I.RC. Section 179 Expense 
Qualifying S Corporation Dividends 

$100,000 
(5,000) 
10,000 

$105,000 New Jersey Taxable Income Before NOL and Spe-
cial Deductions 

Example 2: S Corporation is liquidating under I.RC. 
Section 337. When disposing of its real property during the 
12 month distribution period, the corporation recaptures for 
Federal tax purposes $5,000 of I.RC. Section 291 expenses 
which an S Corporation does not include as part of Federal 
taxable income if it were an S Corporation for the three 
preceding years before the Federal I.RC. Section 337 elec-
tion and the. I.R.C. Section J363(b) election. · Since the S 
Corporation is treated as a C Corporation for State tax 
purposes, the I.RC. Section 291 recapture is part of taxable 
income before net operating loss and special deductions on 
Schedule A, Form CBT-100. 

(c) With respect to tax years beginning after July 7, 1993,~, 
S corporation status may be elected for New Jersey pur- · 
poses by the shareholders of a Federal S corporation. The 
filing of an election form CBT-2553 with the Division to be 
recognized as a New Jersey S corporation is required. A 
New Jersey S corporation is entitled to pay its tax at a 
preferential rate as provided in N.J.S.A. 54:10A-5(c)(2) and 
(3) and to report and pay its tax liability on Form 
CBT-lO0S. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended by R.1986 d.464, effective November 17, 1986. 
See: 18 N.J.R. 1686(b), 18 N.J.R. 2332(a). 

(b) added. . 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 

See N.J.S.A. 54:lOA-2 as to requirement for annual filing of return 
under this Act despite other arrangements for filing a Federal return. 

Case Notes 

Foreign S corporation's distribution to New Jersey taxpayer would be 
treated as if received from accumulated earnings. Laurite v. Director, 
Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed. 14 N.J.Tax 166, 
certification denied 639 A.2d 301, 135 N.J. 301. 

Absent other evidence, distribution from foreign S corporation to 
New Jersey taxpayer would be treated as from accumulated earnings. 
Laurite v. Director, Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed 
14 N.J.Tax 166, certification denied 639 A.2d 301, 135 N.J. 301. 

Pass-through losses and gains are to be excluded when calculating net 
gains and losses. Walsh v. State, Dept. of the Treasury, Div. of 
Taxation, 10 N.J. Tax 447 (1989), affirmed and remanded 240 N.J.Su-
per. 42, 572 A.2d 222. 

Supp. 4-7~03 



. 18:7-11.17 

18:7-11.17 Copies of tax returns or other information 
required 

(a) The Director may by general rule or by special notice 
require any taxpayer to submit copies or pertinent extracts 
of its Federal income tax returns, or of any other. tax return 
made to any agency of the Federal Government, or of this 
or any other state, or of any statement or registration made 
pursuant to any state or Federal law pertaining to securities 
or securities exchange regulation. 

(b) The Director may require all taxpayers to keep what-
ever records he may prescribe, and he may require the 
production of books, papers, documents and other data, to 
provide or secure information pertinent to the determina~ 
tion of the tax and its enforcement and collection. 

(c) The Director may, also by general rule or special 
notice, require any taxpayer to make and file information 
returns, under oath, of facts pertinent to the determination 
of the tax or liability for tax pursuant to such regulations, at 
whatever times and in whatever form or manner and to 
whatever extent he may prescribe under law. 

\ 
( d) Certain corporations that are nfember affiliaied or 

controlled groups may be required to file consolidated 
returns pursuant to N.J.S.A. 54:lOA-10. See N.J.A.C. 
18:7-5.11. 

Special amendment, R.2003 d.135, effective February 27, 2003 (to 
expire August 26, 2003). 

See: 35 N.J.R. 1573(a). 
Added (d). 

Statutory References 
See N.J.S.A. 54:lOA-14 as to right of the Director to require 

taxpayer to submit pertinent extracts for its Federal income tax return, 
other returns to government agencies, or other. records. 

18:7~11.18 Reproduction of forms 
(a) Subject to conditions and requirements of this sec-

tion, the Director will accept for filing purposes reproduc-
tions of the New Jersey Corporation Business Tax Return 
Forms CBT-100, CBT-100-X, and CBT-200T in lieu of the 
official forms printed and furnished by the Director. Any-
one contemplating the use of reproduced forms is cautioned 
to observe that the conditions herein stated may vary from 
the Federal regulations relating to reproduction of Federal 
tax forms. 

(b) In order to be acceptable for filing purposes, repro-
duction of Forms CBT-100, CBT-100-X, and CBT-200T 
must meet the following conditions and requirements: 

1. Reproductions must· be facsimiles of the complete 
official form, produced by photo-offset, photo-engraving, 
photo-copying or other similar reproduction processes; 

2. Reproductions must be on paper of substantially 
the same color, weight and texture and of a quality at 
least as good as that used in the official form; 
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3. Reproductions must be of the same size as that of 
the official form, both as to overall dimensions of the 
paper and the imagery produced; 

4. Format of pages shall adhere to following: 

i. It is preferable that both sides of the · paper be 
used in making reproductions. However, reproduction 
on one side will be acceptable. 

ii. All reproductions must result in the same page 
arrangement as that of the official form and the spacing 
of the printed matter on each individual page and the 
fold must be the same as on the official form. 

iii. Separate pages must be fastened together in 
numerical order. 

iv. Each separate page must be clearly identified, by 
listing at the top of the page the corporate name and 
New Jersey serial number. 

5. The color and quality of the reproduction of the 
printed matter must be. substantially the same as that of 
the official form, and the filled-in information must be 
entirely legible; 

6. The taxpayer's full and correct name and address 
and identifying serial number as it appears on the pre-
stenciled form furnished by the Director must be typed or 
printed on the reproduction; 

( . 

7. All filled-in information on Page 1 of the Return 
must be typed or printed; 

8. Reproductions of forms may be made after inset'-
. tion of the tax computations and the other required 
information; 

9. All signatures on forms to be filed must be original 
signatures, affixed subsequent to the reproduction pro-
cess; 

10. The Director does not undertake to approve or 
disapprove the specific equipment or process in reproduc-
ing official forms, but requires only that the reproduced 
forms satisfy the stated conditions. It should be noted, 
however, that photostats do not meet all the above condi-
tions; 

11. The Director does not undertake to approve or 
disapprove the specific writing medium or style of writing 
to be used, but requires that the filled-in information on 
the reproduced form be of good quality black-on-white 
with hand writing of satisfactory legibility. 

Amended by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), llN.J.R. 150(b). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 NJ.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 

See N.J.S.A. 54:lOA-18 as to authority of Director to design tax 
return forms and determine the information to be required thereon. 

Next Page is 7-66.1 
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18:7-11.19 through 18:7-11.21 (Reserved) 

SUBCHAPTER 12. SHORT PERIOD RETURN 

18:7-12.1 Short period returns; when required . 
( a) In general, every corporation must file a return for 

each fiscal or calendar accounting period or part thereof 

18:7-12.1 

during which it has or had a taxable status in New Jersey. 
In certain cases, the taxpayer will be required to file a return 
covering an accounting period of less than 12 months. This 
may necessitate an adjustment of entire net income. 

(b) Some of the circumstances which require the filing of 
short p~riod returns are: 

I 
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. . 

( d) If the amount ~f the taxab.le income for any year of 
( ·. - ' 1 any taxpayer as returned to the United States Treasury 

, . Department is changed or correctei:l by the.CcmimiSsioner of 
Internal Revenue 6r dthei officer of the United. States or 
~ther competent authority, or if a ren~gotiation of~ con-
tract or subcontract• with the · United Stat~s results in · a 
¢hange in the taxable income,. or. if a recovery o_f a war loss 
results in a computation or recomputation of any tax im-
posed by the· United States, the taxpayer shall file a: report 
bf the change or correction or an amende.dretumwithin 90 
days after the final determination of any change, correction; ·· 
Tenegotiation, computation; or recomputation. ·,, .. 
I , • • • , • 

; ( e) For reports or returns filed prior. to July 1, i993, and 
!within five years from: the dat_e of filing the report of change· 
1or correction or an amended return, the Director may 
:reexamine the return, recompute and reassess the tax, but · 
:without changing. the allocation of entire net. income1 within 
!and without New. Jersey as pteviously··computed, and shall 
i so notify the taxpayer; for tax liabilities accruing on and 
after July 1, 1993, the period of limitation to make a 
deficiency assessment runs for an additiom;tl four year peri~ 
od from the date of filing the report of change or. co~redion 
or an· amended return. · ... The ad.diti.onal period, of limitation 
will only be applicable to the increase or' decrease in tax 
attributable to the adjustments iri. the changed or corrected 
income. 

,; Amended by R.1979 d.45; efJei:tive Eebruary6; 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). ·· .. ··• ... 

' Amended by R.1988 d.407; effective September 6, ,1988. 
/ See: 19 N.J.R. 2255(b); 20 N.J.R. 23lO(c); . ·... . .. 
, Added text in (a)3 "December 8, 1987. On ... ,O; changed percent-
; age points in ( a)4 from «three quarters of one. percent per month" to 
I "three percentage points above the ·prime rate; compounded daily." 
; Administrati\Tt;: Correction: Incorporated (d)l into (d) and deleted 
'. (d)2-3. . · · . .· · 
! See: 22 N.J.R. 3504.(a). . ·. · •.· · · · . · .·· ·. 
i · Amended by R.1992 d.404; effective October 19.,..-l992 .. 

See: 24 NJ.R. 3275(a), 24 N.J.R. 3733(a). · 
· Revised.(a)4. . . . . . . . ·. · ·. 
Amended by R.1994 d.186, eff~ctiveApril 18, 1994. 
See: 26N.J.R. 761(a), 26 N.J.R. l696(b). 

1 Amended byR.1995 d.499, effective September 5, 1995. 

i' 
' 

See: 27 N.J.R. 645(a), 27 N.J.R 3379(p). . 

Cros11 · Refere~ces 

. See Additional tax; change in Federa:1 tax, N.J.A.C. 18:7-11.2, 
18:7-11.3, 18:7-11.4; 18:7-11.6, 18:7-13.7 ... 

Statufory References 
. . 

. See N.J.S.A. 54:lOA-13 as.to requirements and time limits f~r #ling 
' amended tax returns under. the Act should a change,. correctioQ., or 
.. recomputation of Federally taxable income occur, and 49-(j .all to 

Director's right to recompute and reassess any such def1eiency assess-
. mentfiled by taxpayer. · 

Case Notes· 

Computation of interest mitigateq by ab11ence of fraud. . General 
Trading Co;, Inc. v. Director, Div'. of Taxation, 83 N.J, 122, 416 A.2d 37 (1980). .• . . . . -· . ,. 

18:7',-13.J · 

. Taxpayer who sought corporate business tax refund while assessment 
·periods for relevant tax years remained open \ll'as entitled to offset prior 
year deficiency against its overpayment. Sharps, Pixley, Im;. v. Di- · 
rector, Div. Of Taxation, 1~ N:J.Tax 626 (1997.) . 

18:7~13.2 llearing; prote~t . . . 
(a) · Rules concernfag · the right of taxpayer · to a hearing-

are: 

· 1. Any taxpayer aggrieved by any finding or assess~ 
ment of the Director may,. within 90 days of the , date of 

·· .· the notice of assessment or finding, file a. protest in · 
··writing,. in the form and .maimerdescrib!!d .in N.J.A.e. 
JS: 1-1.8, and may request a hearing; · · 

·· 2. Thereafter the Director shall .grant. an informal 
hearing to tlie. taxpayer, :if requested. 

(b) Hearings before the Division of Taxation are to be 
conducted on an informal basis, with or without representa~ 
tion on behalf of the taxpayer orother party .in interest. 
. ' 
'Amended by R.1979 d.45, effective February 6, 197Q. 
See: 11 N.J.R. 40(d), 11.N.J.R. lSO(b). . . 
Amended by R.1991 d.23;_ effective January 22, 1991. 
See: 22 l'il.J.R. 1995(a), 23 N.J;R. 219(a). . -

Reference. to N;J.A.C. 18:1-1.8 added; (b), regarding powers of 
Pirector, deleted; (c) recodified to (b ). . ·. · · · · 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26. N.J.R. 761(a); 26 N.J.R .. "f696(b). . ,-· 

Statutory References 
_ Se~ N.J:S.A. 54:49-'-18 as to. pr~cedures and time limits for fi.Iing a · 

protest against any a11sessment under theAct, and taxpayer's rightto a 
hearing thereon; · · · · · 

18:7-1.3.3. • Appeal . . . . 

(a) Any aggrieved taxpayer m:ay, within 90 days after any 
·fitial decision, order, finding, assessment or action of the 
· Director ~ade pursuant to the provisions 6f the Act, appeal · 
therefrom/ to the- Tax· Court· in· accordance with pertinent 
provisions of the State Tax Uniform ProcedureLaw-(see 
N.J.SA. 54:5iA-13 et seq,). ·. · 

.(b) The filing of a coinplfl;int by a taxpayer in the Tax 
Court shall. suspend the running' of the statute of limitations 

· ··for the ·contested issue or issues for all sub~eqi,u;nt privilege.·· 
periods; · · ·· · · · · 

. . 

Alnen~ed by' R.1989 d,508, effective ~ctobet 2, 1989. 
See: 21 N.J.R.1503(b), 21 N.J.R 3177(a), . . . 

·. Reference to State Tax Uniform Procedure Law added; Text at (b) . 
and ( c) deleted in entirety. · .·. · · . · . · · · ... 

· Special _amendment, R.2003 d.J35, effective February 27,. 2003 (to 
· . expire August 26, 2003). · 
See: .35N.J.R 1573(a)". . . · · · · 

Designated existing paragraph as (a) and added (b): 

Case.Notes 
Tim.e .and si:curity requirements for Corporation Business Tax Act 

appeal, (citing former .rule as rNJ.A.C. 17:18-1.23); failure to post ·. 
security did not deprive Division of Tax Appeals of jurisdiction. Gen-· 
era! Trading Co., Inc. v .. Director; Div: of Taxation, 83 N.J. 122, 416 
A.2d 37 (1980). . . . . . 
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18:7-13.4 Service of notice on taxpayers 

(a) Any · notice required to · be given by the · director 
pursuant to the State Tax Uniform Procedure Law, N.J.S.A. 
54:48-1 et seq., may be served personally or by mailing the 
same to the person for whom it is intended, addressed. to 
such person at the address given in the last report filed by 
that person pursuant to the provisions of the State Tax 
Uniform Procedure Law, or of any State tax law, or if no 
report has been filed, then to such address · as may be 
obtainable. The mailing of such notic;e shall be presumptive 
evidence of the receipt of the same by the person to whom 
it was addressed. A notice may at the prescription of the 
director include on its face a designation which shall identify 
the notice for purposes of communication. · 

(b) An assessment notice pursuant to N.J.S.A. 54:49-5, 
N.J.S.A. 54:49-6 or N.J.S.A. 54:49-7 shall contain the state-
ments required pursuant to subsections a, . b, and f of 
N.J.S.A. 54:48-6. 

(c) An assessment notice pursuant to N.J.S.A. 54:49-5, 
54:49-6 or 54:49-7 shall include a statement of the reason 
for the assessment sufficient to inform a reasonable lay 
person: of the statutory requirements which in the opinion of 
the Director require the assessment, the actions or omis-
sions of the taxpayer which require the assessment, or the 
nature of the insufficient documentary evidence; if any, 
which has prompted the assessment, including: 

1. In· the case of an underpayment or failure of pay~ 
ment, a statement of the corresponding alleged correct 
amount and correct date of payment; and 

2. In the case of a failure to file a return, a statement 
of the alleged required filing date. 

. . 
( d) A refund determination notice pursuant to N.J.S.A. 

54:49-15 .· shall include the statements required pursuant to 
subsections b, d and f of N.J.S.A. 54:49-6. · 

(e) A firial determination notice pursuant to N.J.S.A. 
. 54:48-18 shall include the statements required pursuant to 
subsections c and f of N.J.S.A. 54:48-6. · 

(f) The lack of any statement otherwise required to be 
included with a notice pursuant to this section or the lack of 
any description otherwise required pursuant to ( c) of above 
shall not invalidate such notice. 

(g)1 All notices of assessment related to .final audit deter-
mination and "Notice · and Demand for Payment of Tax" 
letters will be sent by registered or certified mail. 

Repeal and New Rule, R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 

See N.J.S.A. 54:50~ as to form of .service of notice required of the 
Director to be given.to the taxpayer. 

. DEPT. OF TREASURY-TAXATION 
. . . 

18:7-13.5 Closing agreements 

(a) The Director is authorized to enter into a written 
agreement with any taxpayer relating to the liability of such 
taxpayer in respect to any tax, fee, penalty or interest 
imposed by the Act, which agreement shall be final and 
conclusive, and except upon a showing of fraud, malfea-
sance; or misrepresentation of a material fact: 

1. The case shall not be reopened as to the matters 
agreed upon or the agreement modified, by any officer, 
fymployee, or agent of this State; and 

2. In any suit, action or proceeding, the above agree-
ment, or any determination, assessment, collection, pay-
ment, cancellation, refund, abatement or credit made in 
accordance with it shall not · be annulled, modified, set 
aside or disregarded. 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26~.J.R. 1696(b). 

Statutory References 

See N.J.S.A. 54:53-1 through 54:53--0 as to effect of closing agree-
ments between Director and taxpayer. · 

18:7-13.6 Time for payment of tax 

(a) The annual franchise tax must be paid to the Director 
in full on or before the due date of the return. For 
accounting periods ending on or after December 31, 1980, 
the annual franchise tax, including any estimated or. install-
ment payments required to be made pursuant to N.J.A.C. 
18:7-3.13 must be paid to the Director in full on or before 
the due date of the return. 

1. For due dates of returns see N.J.A.C. 18:7-11.7; 

2. For penalties upon failure to · file returns or pay 
taxes when due, see RJ.A.C. 18:7~14.1 and 2. 

(b) Installment payments are due on or before the re-
spective due dates as set forth in N.J.A.C. 18:7-3.13 . 

(c) A taxpayer which ceases to be subject to tax under the 
Act must pay the entire tax for each fiscal or calendar 
accounting period or part of a period during which it had a 
taxable status. See N.J.A.C.18:7.:...11.11. · 

Amended by R.1982 d.6, effective January 18, 1982. 
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). 

(a) Added "on and after"; deleted "and thereafter"; added "but 
before December 31; 1980"; added "For accounting periods ending on 
or after December 31, 1980 ... return". 

(b) added. 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R 761(a), 26 N.J.R. 1696(b) .. 

Statutory References 

~ee N.J.S.A. 54:l0A-15 as to requirements for use of fiscal or 
calendar year accounting periods and due dates thereunder. 
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(d) No corporation may either distribute any of its assets 
in dissolution or in partial or complete liquidation; or 
merge or consolidate, under the laws of any jurisdiction, 
into a foreign corporation which is not an authorized foreign 
corporation; and no domestic corporation may dissolve, and 
no authorized foreign corporation may withdraw as an 
authorized corporation ( except only where that withdrawal 
is affected by its merger or consolidation under the laws of 
another state into a domestic corporation or into another 
foreign corporation which, itself, is an authorized corpora-
tion), unless it shall have applied for and received a Tax 
Clearance Certificate from the Director which is dated not 
earlier than 45 days prior to the effective date of the 
corporate action or transaction· described. 

( e) The Tax Clearance Certificate is issued by the Di-
rector upon application in good form which is accompanied 
by a statutory fee of $25.00. The Certificate is dated and it 
voids and becomes a nullity 46 days after that date. The 
Certificate is evidence that the corporation business taxes 

· have been paid or provided for only during the 45-day 
period succeeding its issue. 

(f) A Tax Clearance Certificate may be issued under any 
one of three conditions: 

1. Where an amount is deposited or paid on account 
which, in the judgement of the Director, is adequate to 
cover estimated taxes up to the date of the relevant 
corporation action: The amount which is deemed to be 
adequate is described in the instruction sheet accompany-
ing the estimated summary tax return to be filed with the 

· application; or 

2. Where the application is accompanied by a written 
undertaking and a certification; or 

3. Solely in the case where: 

i. A domestic corporation intends to dissolve or 
where any corporation proposes to distribute any of its 
assets in dissolution or in partial or complete liqui-
dation, and 

ii. The application is accompanied by a written 
undertaking by the corporation or corporations which 
either own 50 percent or more of all classes of the 
applicant corporation's capital stock, or are a party 
together with the applicant corporation in the type of 
reorganization described at Section 368(a)(l)(C) of the 
Federal Internal Revenue Code, and the application is 
accompanied by a legal opinion signed by an attorney 
at law of the State of New Jersey who states that he or 
she is familiar with the facts of the transaction to the 
effect . that all of the above requirements are met. 

(g) The Director may require as a condition of issuing 
any Tax Clearance Certificate evidence by affidavit, or by 

) any means that seems to him or her appropriate, that any 
, foreign corporation which is not an authorized foreign 

corporation and which is a party to the transaction causing 

18:7-14.18 

any corporation to · seek a Tax Clearance Certificate has, 
itself, paid all taxes which it owes. 

Example: A foreign corporation which is not subject to 
the corporation business tax or any property tax in 'New 
Jersey may be obligated to withhold personal income taxes 
or to remit sales and use tax. Such taxes must be paid 
whether or not withheld from employees or charged to 
customers. 

(h) The Director may, whenever necessary to properly 
reflect the entire net income of any taxpayer, determine the 
year or period in which any item of income or deduction 
shall be included, without being . limited to the method of 
accounting employed by the taxpayer. 

pxample: A foreign corporation sold a piece of property 
located in this State at a substantial gain that it has elected 
to report on the installment method of accounting for 
Federal income tax purposes. Before it has recognized all 
of the gain on this sale, it withdraws from the State and 
cancels its certificate. of authority to do business. 

(i) In order properly to reflect the entire net income of 
the taxpayer, the Director may include all the unrecognized 
gain on· the taxpayer's final return, notwithstanding any 
inconsistency in the timing of income fofFederal and State 
tax purposes. 

Repealed by R.1979 d.45, effective February 6, 1979'. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
New Rule, R.1985 d.383, effective August 5, 1985. 
See: 17 N.J.R. 1252(b), 17 N.J.R. 1909(a). 
Amended by R.1988 d.407, effective September 6, 1988. 
See: 19N.J.R. 2255(b), 20 N.J.R. 2310(c). 

Statutory fee raised from "$10.00" to "$25.00". 
Amended by R.1992 d.231, effective June 1, 1992: 
See: 24 N.J.R. 1522(a), 24 N.J.R. 2074(c). 

Revised (g); added (h) and (i). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

18:7-14.18 Actions not requiring the prior issuance of a 
Tax Clearance Certificate 

(a) A corporation may merge under the laws of New 
Jersey or any other jurisdiction without applying for a Tax 
Clearance Certificate only where the survivor is a domestic 
corporation or an authorized foreign corporation. · 

(b) A corporate dissolution before commencing business 
may be made without applying for a Tax Clearance Certifi-
cate pursuant to N.J.S.A. 14A:12-2(3). 

( c) A dissolution of a corporation without assets may be 
made without applying for a Tax Clearance Certificate 
pursuant to N.J.S.A. 14A:12-4.1(3). 

Repealed by R.1979 d.45, effective February 6, 1979. 
See: 11 N.J.R. 40(d), 11 N.J.R 150(b). 
New Rule, R.1985 d.383, effective August 5, 1985. 
See: 17 N.J.R. 1252(b), 17 N.J.R. 1909(a). 
Amended by R.1989 d.196, effective April 17, 1989. 
See: 21 N.J.R. 14(a), 21 N.J.R. 1019(b). 
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Added (b ), corporate dissolution before commencing business and 
(c), dissolution of a corporation without assets. · · 

18:7-14.19 Actions and transactions requiring the prior 
issuance of a Tax Clearance Certificate in 
order to avoid a personal liability to certaln 
officers and directors · 

No corporation may either distribute any of its assets in. 
dissolution or in partial or complete liquidation, or consoli-
date with another corporation to form a new corporation or 
merge into a foreigri corporation which· is an unauthorized 
foreign corporation, and no· domestic CQrporation may dis-. 
solve ( except as may be provided by law), and no authorized 
foreign corporation may withdraw its authority ~o do busi-

·, ness in New Jersey, unless it shall have applied for and 
received a Tax Clearance Certificate from the Director. 

Repealed by R.1979 d.45, effec.tive February 6, 1979. 
See: UN.J.R. 40(d), q N.J.R. 150(b). 
New Rule, R.1985 d.383, effective August 5, 1985. 
See: 17 NJ.R. 12S2(b), 17 N.J.R 1909(a). 
Amended.by R.1989 d.196, effective April 17, 1989, 
See: 21 N.J.R. 14(a), 21 N.J.R. 1019(b). 

Added "(except as may be provided by law)" .. 

18:7-14.20 Forms and instructions regarding procedure to 
. . obtain a Tax Clearance Certificate 

(a) Application forms and instructions relating to Tax 
Clearance Certificates may be obtained by writing to: · · 

New Jersey Division of Taxation 
Tax Clearance Section. 
PO Box277 ( . 
Trenton, NJ 08646-0277 

or by making a telephone call to Taxpayer Information 
Service at (609) 292-6400. 

(b) The consequences of failing to obtain the Tax Clear-
ance Certificate pursuant to this section are described at 
N.J.A.C. 18:7-14.12. . 

New Rule, R.1985 d.383, effective August 5, 1985. 
See: 17N.J.R. 1252(b), 17 N.J.R. 1909(a). . 
Amended by R.1988 d.407, effective September 6, 1988. 
See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c). 

Changed the address. 
Ami;nded by R.1989 d.437, effective July 21,,1989. 
See: 21 N.J.R. 2526(b). · 

Address changed. 

SUBCHAPTER 15. URBAN ENTERPRISE ZONES 
ACT 

Authority 

P.L. 1983, c.303, Section 22 (N.J.S.A. 52:27H-81) 
and N.J.S.A. 54:lOA-27. 

DEPT. OF TREASURY TAXATION 

18:7-15.1 · General 
(a) The New Jersey Urban Enterprise Zones Act, Chap~ 

ter 303, Laws of 1983, N.J.S.A. 52:27H~60 et seq., approved 
August 15, 1983, provides for the establishment of up to 10 

·. urban enterprise zones in urban areas suffering froin~high 
unemployment and economic distress. P.L. 1985; c.391 
made certain changes to eligibility requirements for designa-
tion as a zone. P.L. 1988, c.93 modified the definition of a 
qualified business, made adjustments to the eligibility re-
quirements for the employee tax credit, and provided for an 
alternative investment tax credit. · P.L. 1993, c.367 further 
modified the definition of a qualified business and provided 
for the designation of 10 additional enterprise zones. 
Zones are designated by an Urba,n Enterprise Zone Author-
ity. The Authority may grant certain corporation tax and 

.. other benefits to businesses existing in, or formed in, enter-
prise zones, which have met the definition of a qualified 
business. '.This subchapter of the corporation tax rules sets 
forth the possible benefits, the necessary definitions, and the 
procedures for qualifying for any or aJl of these corporation 
tax benefits. Rules on: the sa:les . and use tax and urban· 
enterprise zones are in N.JA.C. 18:24-31. . For Urban 
Enterprise Zone Auth~rity rules and policies, see N.J.A.C. 
12A:120 and 12A:121. · 

(b) No busi~ess can obtain tax benefits under this sub~ 
chapter unless it meet~ the .definition of a "q1.1.alified busi-
ness" in NJ.AC. 18:7-15.2. · 

Amended by R.1994 d.419, effective Aug;ist 15, 1994 . 
. See: 26 N.J.R. 2203(a), 26N.J.R. 3462(a); 

18:7-15.2 Definitions , 
The following words and terms, when ·used in this sub0 

chapter, shall have the following meanings, unless the con-
text cleatly indicates otheFWise. 

. . 

A "qualified business" means either:· 
1. An entity .authorized to do business in New Jersey 

which, at the time of designation as an enterprise zone, is · 
engaged in the active conduct of a trade or business in 
that zone; or 

2. An entity which, after that designation but during 
the designation period of. 20 years; becomes newly en-
gaged· in the · active conduct of a trade or business in that 
· zone, and has at lea:st 25 ·percent· of its full-time employ-
ees employed at a business location in the zone, who meet 
at least one of the following criteria: 

i. Resident within the zone, within another zone, or 
within a qualifying municipality; · 

· ii. Either unemployed, whil~ residing in New Jersey, 
for at least six months prior to being hired, or recipients · 
of New Jersey public assistance programs, for at least 
six months prior to being hired; · 
· iii. Determined to be economically disadvantaged / 

pursuant to the Jol,s. Training Partnership Act, P.L. 
97-300 (29 Uriited States Code 1501 et seq.). Section 

· 1503(8) of that Act defines the term as follows: 
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"The term 'economically disadvantaged' means an individ-
ual who (A) receives, or is a. member of a family which 
receives, cash welfare payments under a Federal, state or 
local welfare program; (B) has, or is a member of a family 
which has received a total family income for the six-month 
period prior to application for the program involved ( exclu-
sive of unemployment compensation, child support pay-
ments, and welfare payments) which, in relation to family 
size, was not in excess of the higher of (i) the poverty level 
determined in accordance with criteria established by the 
Director of the Office of Management and Budget, or (ii) 
70 percent of the lower living standard income level; (C) is 
receiving food stamps pursuant to the Food Stamp Act of 
1977; (D) is a foster child on behalf of whom state or local 
government payments are made; or (E) in cases permitted 
by regulations of the Secretary (U.S. Secretary of Labor), is 
an adult handicapped indh:idual whose. own income meets 
the requirements of clause (A) or (B), but who is a member 
of a family whose income does not meet such require-
ments." 

For purposes of the corporation business tax credits, the 
"qualified business" must be a corporation. 

"Enterprise zone" or "zone" means an urban enterprise 
zone designated by the Urban Enterprise Zone Authority 
under N.J.S.A. 52:27H-60, et seq. 

"Qualifying municipality;' means any municipality in 
which there was, in the last full calendar year immediately 

. preceding the year in which the municipality makes applica-
tion for enterprise zone designation, an annual average of at 
least 2,000 unemployed persons, and in which the municipal 
average annual unemployment rate for that year exceeded 
the state average annual unemployment rate; except that 
any municipality which qualifies for state aid pursuant to 
P.L. 1978, c.14 (C.52:27D-178, et seq.) shall qualify if its 
municipal average unemployment rate for that year exceed-
ed the state average annual unemployment rate. The annu-
al average of unemployed persons and the average annual 
unemployment rates shall be estimated for the relevant 
calendar year by the Office of Labor Statistics, Division of 
Planning and Research of the State Department of Labor. 
For purposes of P.L. 1983, c.303 (N.J.S.A. 52:27H-60 et 
seq.), the seven municipalities in which the six enterprise 
zones are to be designated pursuant to criteria according 
priority consideration for designation of these zones pursu-
ant to section 7 of P.L. 1983, c.303 (N.J.S.A. 52:27H-66) 
shall be deemed qualifying municipalities. 

Amended by R.1994 d.419, effective August 15, 1994. 
See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a). 
Special amendment, R.2003 d.135, effective February 27, 2003 (to 

expire August 26, 2003). 
See: 35 N.J.R. 1573(a). 

In "qualified business", deleted the last sentence in the last para-
graph of 2iii. 

• 18:7-15.3 (Reserved) 
, Amended by R.1994 d.186, effective April 18, 1994. 

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
Repealed by R.1994 d.419, effective August 15, 1994. 

See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a). 

18:7-15.4 Credits against total tax for new employees and 
investments in urban enterprise zones 

(a) Section 19 of the Urban Enterprise Zones Act 
(N.J.S.A. 52:27H-78) is applicable to a qualified business in 
an enterprise zone, only if the Urban Enterprise Zone 
Authority specifically made section 19 applicable when the 
enterprise zone was designated. Under section 19, any 
qualified business (as defined in N.J.A.C. 18:7-15.2) which 
is actively engaged in the conduct of a business from a 
location within an enterprise zone (as defined in N.J.A.C. 
18:7-15.2), which business in thatlocation consists primarily 
of manufacturing or other business which is not primarily 
considered as a retail sales business, or as a warehousing 
business, shall receive an enterprise zone employees tax 
credit against the amount of tax imposed under N.J.S.A. 
54:lOA-5 (N.J.S.A. 54:lOA-1, et seq., the Corporation Busi~ 
ness Tax Act). The credit shall only be available for new 
employees hired on or after the date of designation of the 
enterprise zone, or the date of commencement of business 
in the enterprise zone, whichever is later. 

(b) A one-time credit against the tax of $1,500 shall be 
allowed for each new full-time, permanent employee em-
ployed at that location who is a resident of the qualifying 
municipality (as defined in N.J.A.C. 18:7-15.2) in which the 
designated enterprise zone is located, or any other qualify-
ing municipality in which an urban enterprise zone is locat-
ed, who was, immediately before employment by the taxpay-
er, unemployed for at least 90 days, or dependent upon 
public assistance as the primary source of income. Further 
qualifications for this benefit are in (e) and (f) below. 

(c) A one-time credit against the tax of $500.00 shall be 
allowed for each new full~time, permanent employee em-
ployed at that location who is · a resident of the qualifying 
municipality (as defined in N.J.A.C. 18:7-15.2) in which the 
designated enterprise zone is located, or any other qualify-
ing municipality in which an urban enterprise zone is locat-
ed, who does not meet the requirements of (b) above, and 
who was not, immediately before employment by the taxpay-
er, employed at a location within the qualifying municipality 
in which the qualified business is located. Further qualifica-
tions for this credit are in ( e) and ( f) below. 

(d) See N.J.S.A. 52:27H-78c for alternate tax benefit. 
The statute allows a corporation tax credit to qualiffod small 
businesses (under 50 employees) that were in business in the 
zone prior to designation of the zone and that make an 
investrri'ent in the zone. These businesses may obtain an 
eight percent investment credit, to be applied against corpo-
ration business tax, by entering into an agreement, approved 
by the Urban Enterprise Zone Authority, with the zone c;ity, 
to make an investment in the zone which contributes sub-
stantially to the economic attractiveness of the zone. These 
expenditures may include improvement of the appearance 
or customer facilities of its place of business or iniprove-
ments in landscaping, recreation, police and fire protection, 
etc., in the zone. 
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(e) The enterprise zone employee tax credits provided in 
. (b) and ( c) above, shall be allowed in the tax year immedi, 
ately following the tax year in which the new full-time, 
permanent employee was first employed by the taxpayer; but 
shall only be allowed if the employee for whom credit is 
claimed was employed by the· taxpayer for at least six 
continuous months during the tax year fohvhich the credit 
is claimed, The credit shaH be permitted in any tax year of 
a. 20 year period frotn the date of designation of the 

· enterprise zone, or in any tax year of a period of 20 tax 
years from the date . within that designation • period upon 
which the'taxpayer is first subject to the corporatioq busi-
ness tax under N.J.S.A 54:lQA-1 et seq., whichever is later. 
The termination of designation as an enterprise zone at the 
e11d of the 20 year designation period shall not terminate 
the eligibility period under this section. 

(f) The employee tax creditis available only for new fµll-
time, permanent employees who have been employed by the 
qualified business for at least six continuous months during 
the year for which the credit is claimed. For a new 
employee to be considered a fullstime, permanent employee, 
the totalnumber of full-time, permanent employees; includ-
ing the. new employee, employed by the qualified business 
dudng the calendar year must exceed the greatest number 
of fulHime, permanent employees employed in the zone by 
the qualified business during any prior calendar year since 
the zone was designated. "Calendar year" means the year 
the new employees are .J1ired. The comparison is made to 
the peak employment on any date during the calendar years 
prior to the calendar year in which the new employees an~ 
hired, not the employment level on the last date of prior 
calendar years, The new employees must then continue to 
be.employed during the following year in which the credit is 
claimed. for six continuous months. 

Example 1: ABC Company0 is a qualified business. The 
. . ( . . . . 

highest number of full-time permanent employees. the com-
pany has employed in any prior calendar years since tlie 
zorie was designated was 100. ABC Company employs 100 
employees in 1985 and hires five new employees in June 
1995. The five new employees reside in the qualifying 
municipality in which the zone is located and, immediately 
prior to employment by the qualified business, were unems 
ployed for at least 90 days. The five new employees remain 
with the company through June 30, 1996. ABC may claim 
the employee tax credit for the. 1996 tax year for the 
employees hired in 1995. The employees remaim:d em-
ployed by ABC Company for at least six continuous months 
during theyearfor which the creditis claimed (1996) .. The 
five new. employees are considered fullctime permanent 
'employees because the total number of full-time permanent 
employees, including the new employees, employed by ABC 
during the· 1995 calendar year (105) exceeded the greatest 
number of .. full-time permanent ·employees employed· in .the 
zone by ABC in prior calendar years (100). The total credit 
is $7500 ($1500 X 5). . 

Supp. 4-7-03 

DEPT. OF TREASURY,-TAXATION 

Example 2: Same facts as above except that in .March 
1996 ABCCompany t.erminated two of the employees hired 
in 1995, and in April 1996 hires three new employees. The 
new employees reside in the qualifying municipality in which 
the zone is located and, although they were not ,unemployed 
for at least 90 days prior to employment by the qualified 
business or on public assistance, they were not employed, 
immediately prior to employment by the qualified business, · 

. within the · qualifying municipality in which · the qualified 
business is located. The new employees remained with 
ABC through December 1997. ABC may claim the $1,500 
credit for tax year 1996 only for the three employees hired 
in 1995 who were not terminated, since the two terminated 
employees would not have worked for six continuous 
months during the year for which the credit is · claimed. 
ABC may claim the $500,00 credit for tax year1997 for each 
of the three employees hired i11 1996 since they remained 
with ABC for six continuous months in 1997 and the highest 
number of employees in 1996 (106) exceeded the highest 
number of• full-time permane11t employees (105) in prior 
calendar years .. The $1,500 credit could not be claimed for 
the three employees hired in 1996 because they were not 
unemployed or on public assistance. 

. . . . '. 

(g) Enterprise zone . employee tax credits or enterprise 
zone investment . tax credits under this section shall not 
reduc.e the taxpayer's tax liability u11der N.J.S.A. 54.:lOA~l 
et seq; in any tax. year by more than 50 percent or the 
amouht otherwise due, .but any unused employee or invest-
ment tax credits may be carried forward by the taxpayer to \. / 
the nexf succeeding tax year and be applied against 50 
percent of that year's tax, but notbeyond the 20 year totals. 
set forth in ( e) above. 

(h) The credit shall not exceed an amount which would 
reduce. the total tax·· liability below the statutory minimum. 
For minimum tax see N.J.A.C 18:7,--3.4. 

Amended by R1994 d,186, effective April 18, 1994. 
See: 26 N.J.R 76l(a), 46 N.J.R. 1696(b). 
Amended by R.1994 d.419, effective August 15, 1994. 
See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a). 

18:7-15.5 Qualification for benefits 
,' 

There is no formal procedure for registration as a ·quali-. 
fied business for .the . purpose of obtaining the corporation 
tax benefits. However, each an11ual CBT--100 Corporation 
Business Tax Return which claims any urban enterprise 
zone corporation tax benefits must include proof that it is a 
qualified business. This proof may cons1stofa certificate or 
other proof of status as a qualified business for sales tax 
purpose~ under N;J.A.C. 18;24~31. Ifa sales tax certificate 
or some other form of proof has not been pbfained, the 
taxpayer should attach a statement setting forth how it 
qualifies as "qualified business'' as defined in N.J.A.C 
18:7~ 15.2, with sufficient detail to permit verification by the 
Division of Taxation; · 

Amended by R.1994 d.186, effective April 18, 1994, 
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See: 26 N.J.R. 761(a), 26 :N.J.R. 1696(b). 
Amended by R.1994 d.419, effective August 15, 1994. 
See: 26 N,J.R. 2203(a), 26 N.J.R. 3462(a). 

SUBCHAPTER 16. INTERNATIONAL BANKING 
FACILITIES 

18:7-16.1 Definitions 

The following words and terms, when used in this sub-
chapter shall have the following meanings, unless the con-
text clearly indicates otherwise. · · 

"Agreement Corporation" is defined under USCA Title 
, 12, section 601, et seq. as a national banking association 
'which, under regulation of the Federal Reserve Board of 
Governors, is· authorized to establish foreign branches, or 
branches in United States dependencies or insul.ar posses-

; sions, for the furtherance of Unit.ed States foreign com-
merce, or to invest not over 10 percent of its capital in 
United States domestic corporations. which are principally 

• engaged, directly or through controlled institutions, in inter-
national or foreign banking oi banking in United States 
dependencies or insular possessions; or to hold stock in 

· banks organized under foreign laws, or United States depen-
dencies or insular possessions laws, which banks are µot 
engaged in United States activity, except incidentally; and 

' to extend credit to such foreign or United States dependen-
cies banks. Agreement Corporations shall operate under an 
agreement with the Federal Reserve Board of Governors, 
and shall furnish information concerning their condition to 
the Comptroller of the Currency as well as to the Federal 
Reserve Board of Governors. 

"Edge Corporation" is defined under USCA Title 12, 
section 611, et seq, as a corporation organized to engage in 
internationalor foreign banking or other financial opera-
tions, or to engage in such operations in United States 
dependencies or insular possessions, either directly or 
through local institutions. An Edge· Corporation is operat• 
ed under Federal supervision with sufficiently broad powers 
to be able to compete effectively with similarforeign-owned 
institutions, in the United· States or abroad. · The Federal 
Reserve Board of Governors shall issue regulations to assist 
an Edge Corporation in providing banking and financial 
services to foster international trade. 

"International Banking Facility" means a separate, segre-
gated set of asset and liability accounts, set apart on the 
books of a bank, a banking corporation or other depository 
institution, 'including a United States bank or agency or 
foreign bank; or an Edge or. Agreement Corporation as 
defined below. The separate accounts may include only 

. international banking facility time deposits, or international 
banking facility extensions of credit, as defined below. 

I 

18:7--16.3 

If tM United States enacts a law, or the. Governors of the 
Federal Reserve System adopt a regulation changing the 
definitions of .. international . banking facility, international 

· banking facility time deposits or international banking facili-
ty extensions of credit set forth in this rule, the New Jersey 
Commissioner of. Banking shall promptly· adopt regulations 
conforming these definitions to. the revised United States 

. law or Federal Reserve regulations, and the. Banking Com-. 
missioner's regulations shall then, under P.L. 1983, c.422, 
provide the applicable definitions. 

"International Banking Facility Extension of Credit" js a 
loan or deposit by an international banking facility to a 
deposit account, represented by a promissory note or other 
credit arrangement, extended only to a foreign · office of 
another United States depository, or an Edge or Agreement 
Corporation or foreign . office of a foreign bank, oi- another 

.· office of the international banking facility, another interna-
tional banking facility, or aninstitution exempt from Federal 
interest rate limitations, or a. foreign resident, . or a foreign 
branch or affiliate controlled. by a domestic corporation. 
The funds must be used only to finance the foreign opera-
tions of the borrower, or its foreign affiliates. 

"International Banking Facility Time Deposit" is defined, 
in (United States Federal) 12 CFR 204.8(a)(2). It is a 
deposit or Federal obligation represented by a promissory 
note or other obligation or instrument, not in negotiable or 
bearer form .. The deposit must remain in the depository at 
least over night, 1;tnd be issued to either an office outside of 
the United States of another depository, or an office of an 
Edge or Agreement Corporation, or a foreign office of a 
foreign bank, or any office anywhere of the establishing 
international banking facility, or of another international 
banking facility, or an institution exempt from Federal· 
interest rate. limitations. The obligation must be payable no 
sooner thari two business days later, and must represent 
funds deposited to the credit of a foreign resident, or a 
foreign branch or affiliate of a domestic corporation, ·· The 
funds must be used for foreign operations of tlle depositor 
or its foreign affiliate, and deposits or withdrawals must be 

. at least $100,000,00, except when closing an: account. 

.18:7-16.2 (Reserved) 

Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N;J.R 1696(b). 

Section was "International Banking Facilities: computation of entire 
rtet worth". 

18:7-16.3 International Banking Facilities: computation of 
entire net i11come 

For computation of entire net income, · see N.J.A.C. 
18:7-5.2(a)2vii. 

Administrative correction. 
See:. 32 N.J.R. 717(a). 
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lSq-16.4 

18:7-16.4 International Banking Facilities: business 
allocation factor 

•. 
Regarding the business allocation factor, see N.J.A.C. 

18:7-8.16. 

Administrative correction. 
See: 32 N;J.R. 717(a). 

18:7-16.S (Reserved) 

. Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J:R. 761(a), 26 N.J.R. 1696(b). 

Sectio11 was "Phasing in International Banking Facility tax changes". 

SUBCHAPTER 17. PARTNERSHIPS 

Autbority 

P.L 2002, cAO, § 25, N,J.S.A. 54:lOA-27, 54A:9-17(a) and 54:50-1. 

Source and EtTective Date 

R'.2003 d.135, effective February 27, 2003 
(to expire .August 26, 2003). 

See.: 35 N.J.R. l573(a). 

18:7-17.1 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates. otherwise, · 

"Nonresident noncorporate partner" means an individual, 
an e~tate, or a trust subject to. taxation pursuant .to the New 
Jersey Gr6ss Income Tax Act, N.J.S.A. 54A:1:-1 et seq., that 
is not a resident taxpayer or a resident estate or trust under 
that Act. · 

''..Nonresident corporate partner" means a partner that is 
not an individual, estate or trust subject to taxation pursuant 
to the New Jersey Gross Income Tax Act, N.J.S.A. 54A:1-1 
et seq. Nonresident corporate partners.include: 

1. Entities that are classified as partnerships for Fed-
eral income tax purposes; 

2. Entities that are. classified as corporations· for Fed-
.eral income tax purposes that: 

i. Are not corporations exempt from tax pursuarit .to 
N.J.S.A. 54:lOA-3; or 

ii. Do not maintain a regular place of business, as 
defined in N .. J.A.C. 18:7-7.2, in New Jersey. ' 

"Partner" means an owner of an interest in the partner~ 
ship, in whatever manner that owner and ownership interest 
are designated. 

DEPT. OF TREASURY-TAXATION 

18:7-17.2 Su:bjectivitr 

(a) For privilege periods beginning on or after January 1, 
2002, a partnership, inducting any entity that is classified as 
a partnership for Federal income tax purposes, and regula-
tions of any election under IRC 761, except a qualified 
investment partnership as defined herein (see N.J.A.C. 
18:7-:1.21) and· except a. partnership listed on a United 
States national stock exchange, shall file a return on a form 
prescribed by the director and remit· tax. under· these rules . 

(b) Entities that meet the requirements of N.J.S.A. 
54A:5-8(c) are commonly referred to as "hedge funds." 
Income received by a nonresident individual, estate or trust 
from a "hedge fund" is exempt from tax under the New 
Jersey gross income tax because it is not deemed to be 
carrying Cm from a trade or business. 

• . . . . I 

1. In those situations in which 'partnerships do not 
meet the definition of qualified investment partnerships in 

· N,J.S.A. 54:10A-3(r) (which would automatically exempt 
them · from partnership payments under N.J.S;A. 
54:lOA,-15.lla), c:1.nd if all of the income derived from the 
hedge fund partnership by the partners is not subject• to 
New Jersey gross income tax, the partnership is not 
requiryd to remit a payment of tax on behalf of its 
nonresident, noncorporate partners, since the income to 
the nonresidents is not considered subject to tax in New 
Jersey. 

(c)P.L. 2001, c.136, applies to privilege periods beginning 
mi and after January 1, 2001 and before January 1, 2002, 

18:7-17.3 Due date for return 

The return and payment of tax sl1all be due on or before 
the 15th day of the fourth month succeeding the close of the 
privilege period. 

18:7d7.4 Extension of time to file returns 

No extension will be granted unless the request is made 
on Partnership Tentative Returq artd Application for Exten-
sion of Time to File Form PART-'200Tand the form is 
actually .received by the Division or is postmarked on or 
before the due date. of the return.. (See N.J.A.C. 18:7-11.12 
for additional standards for extension of time to file.) 

7-82 

18:7-17;5 Calculation of tax 

(a) The tax shall be the totalof: 

1. The share of entire net income of the partnership 
for that privilege period of. all nonresident noncorporate 
partners multiplied by an allocation factor determined 
pur~uant · to corporation business tax principles under f 
N.J.S.A. 54:lO'A-6 and using the partnership's allocation \ 
fractions and multiplied by· the tax rate of.0637;. plus 
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2. The share of entire net income of the partnership 
for that privilege period of all nonresident corporate 
partners multiplied by an allocation factor determined 
pursuant to corporation business tax principles under 
N.J.S.A. 54:lOA-6 and using the partnership's allocation 
fractions and multiplied by the tax rate of.09. 

· Example: If a partnership is the owner of a partner-
ship interest, then tax payment is required at the rate of 
nine percent for that interest because· a partnership is 
defined as a "nonresident corporate partner." 

3. As used in this subsection, the term "entire net 
income" · as applied to partnerships means distributive 
share of partnership income for Federal purposes plus tax 
exempt interest income as shown on the · Federal K-1. 

(b) A partnership shall not claim credtt or take into 
account estimated tax payments made by nonresident part-
ners in determining how much tax to pay on behalf of any 
corporate partner., 

( c) A partnership must have a regular place of business 
as defined under N.J.A.C. 18:7-7.2 outside the State of New 
Jersey in order to allocate a portion of its income outside 

. New Jersey. For purposes of this subchapter, each regular 
place of business of a partnership which is unitary with a 
corporate partner who is filing a return in this State is to be 
treated as a regular place of business of the corporate 

(,) partner. See N.J.A.C. 18:7-17.8( d). 
' / 

) 

18:7-17.6 .Creditor refund 

(a) As of the date the Division receives the payment; the 
amount of tax paid by a partnership pursuant to N.J.A.C. 

1,, 18:7-17 .5 shall be credited . to accounts of its · nonresident 
partners in proportion to each nonresident partner's share 

1of allocated entire net income and the rate for that partner. 
' class set forth in N.J.A.C. 18:7....:17.5. 

(b) Each payment amount credited will be deemed to 
have been paid by the respective partner for the privilyge 
period of the partner. 

( c) A nonresident noncorporate partner and a nonresi-
dent corporate partner may claim a credit on their own. New 
Jersey return for the amount of tax allocated to them by the . 
partnership. Any excess tax payments may be refunded to 
the partner. 

( d). Since partners may wish to claim a credit or refund 
for tax payments made on their behalf by a partnership, 
there may be an advantage if certain partnerships issue 
NJ-Xl's as soon as possible after.the close of the tax period. 

( e) Example: A partnership has a fiscal year ending on 
January 31. The partnership tax payment On behalf of 
foreign partners is due May 15. The amount of payment on 
behalf of partners will not be credited to the accounts of 
partners until the date received by the Division. 

18:7-17.8 

1. Accordingly a calendar year partner, whose first 
quarter estimated. payment is due April 15 .· cannot take a 
credit against its April 15 estimated payment,. for the 
partnership's May 15 tax payment which has not yet been 
received by the Division. 

(f) Payments remitted on unauthorized or improperly 
prepared returns will be credited on the date the Division is 
able properly to post the payment. 

18:7-17.7 Estimated return 

Partnerships are not required to make estimated pay-
ments or installment payments of corporation business tax. 
They are, however, required to make an installment of the. 
per partner partnership filing fee imposed pursuant to 
N.J.S.A. 54A:8-6(b )(2). 

118:7-17.8 Corporations not subject to withholding; 
exemption form 

(a) In order for a nonresident corporate partner to estab-
lish that the partnership is not required to pay tax on its 
behalf, the.partner must file annually with the partnership a 
statement making its claim for exemption. The claim shall 
be on a form specified by the Director. It must be filed 
annually and must be . received by the partnership on or 
before the 15th day of the fourth month succeeding the 
close of the privilege period, or on or before the filing date 
of the return, if that occurs earlier. 

(b) If a partnership. erroneously makes a tax payment to 
the State on behalf of an entity that is exempt, the exempt 
entity must establish that· the money has actually been paid 
to the State by the partnership, and the entity is actually 
exempt, in · order to qualify for a refund from the . State. 

(c) If a New Jersey S corporation, that does not have a 
place of business in New Jersey is a partner in a partnership, 
a tax payment is made on its behalf at the nine percent rate, 
since it does not have a regular place of business in New 
Jersey. 

( d) For purposes of this subchapter, each regular place of 
business of a. partnership which is unitary with a corporate 
partner is to be treated as a regular place of business of the 
corporfite partner. See N.J.A.C. 18:7-7.6(g) and (h)l. 

Example: A New Jersey general partnership has a 
· unitary relationship under the Criteria set forth at 
N.J.A.C. 18:7-7.6(g)3 with a corporate partner located in 
Illinois. As a result of this relationship the corporate 
partner is considered to have a regula:rplace of business 

. in the State and is not a "nonresident corporate partner." 
Such partner may . file a , 1065E with the partnership · so 
that no tax payments will be made by the partnership on 
its behalf. 
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18:7-17.9 Allocation of tax for partners that are 
corporations 

Separate accounting apportionment shall be used if a 
corporate partner and partnership are not in a unitary 
relationship in which the apportioned income of the part-
nership and partner ( excluding the partner's distributive 
share) are added together. When a corporation and a 
partnership are in a unitary relationship, then a blended or 
combined allocation factor should be used. It is derived by 
adding the partnership and corporation allocation fractions 
together and applying the combined factor to the .corpora-
tion's entire net income inch1ding its distributive share of 
the partnership's income (see NJ.AC. 18:7~7.6(g)). 

18:7-17.10 Electronic filing 
A partnership subject to the provisions of the corporation 

business tax shall file its return and make payment of its 
liability by electronic means, if it has 10 or more partners. 

SUBCHAPTER 18. ALTERNATIVE MINIMUM 
ASSESSMENT 

Authority 

P.L. 2002, c.40, § 25, N.J.S.A. 54:lOA-27, 54A:9-17(a) and 54:50-1. 

Source and Effective Date 

R.2003 d.135, effective February 27, 2003 
(to expire August 26, 2003). 

See: 35 N.J.R. 1573(a). 

18:7-18.1 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the meanings, unless the context clearly 
indicates otherwise. 

"Affiliated group" means a group of corporations defined 
as an affiliated group by section 1504 of the Federal Internal 
Revenue Code of 1986, 26 U.S.C. § 1504, or any successor 
Federal law, that files a consolidated Federal income tax 
return for the privilege period pursuant to sections 1501 
through 1504 of the Federal Internal Revenue Code of 
1986. 

"Cost of goods sold" means the cost of goods sold 
calculated pursuant to the same method used by the taxpay-
er for the purpose of computing its Federal income tax 
(including, for example, and without limitation, IRC Section 
263A) multiplied at the taxpayer's election by either the 
allocation factor computed pursuant to N.J.S.A. 54:lOA-6 or 
the receipts fraction of the allocation factor ( c.f. N.J.A.C. 
18:7-10.1 regarding discretionary adjustments of the alloca-
tion factor by the Director). In a particular case, the Di-
rector may use another input or expenditure that is neces-
sary to measure equally the business activity of the taxpayer. 
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"Key corporation" means a single member within an 
affiliated group designated by the group to act as a ''clear-
inghouse" for adjustments to members of the group. 

"Member of an affiliated group" means a taxpayer that is 
part of an affiliated group. 

"New Jersey gross profits" means New Jersey gross re-
ceipts reduced by returns and allowances attributable to 
New Jersey gross receipts, less the cost of goods sold. 

"New Jersey gross receipts" means the receipts of the 
taxpayer for the privilege period, computed on the cash or 
accrual basis according to the method of accounting used in 
the computation of its net income for 'Federal tax purposes 
arising during the privilege period from: 

1. Sales of its tangible personal property located with-
in this State at the time of the receipt of or appropriation 
to the orders where shipments are made to points within 
this State; 

2. Sales ofintangible personal property located with-
out the State at the time of the receipt of or appropria-
tion to the order where shipment is made to points within 
the State; 

3. Services performed within the State; 

4. Rentals from property situated, and royalties from 
the use of patents or copyrights, within the State; and 

5. All other business receipts earned within the State. 

18:7-18.2 Alternative minimum assessment 
(a) For privilege period beginning on or after January 1, 

2002, all New Jersey taxpayers except those enumerated in 
N.J.A.C. 18:7-18.3, are required to pay a New Jersey Corpo-
ration Business Tax computed under N.J.S.A. 54:lOA-5 or 
the alternative minimum assessment, computed under 
N.J.S.A. 54:10A-5a, whichever is greater. There are two 
methods of determining the alternative minimum assess-
ment. One is based on New Jersey Gross Receipts, and the 
other is based upon New Jersey Gross Profits. 

(b) For privilege periods beginning on and after July 1, 
2006, the alternative minimum assessment shall be $0.00 
except for corporations exempt from the corporation busi-
ness tax on net income by virtue of the application of 15 
U.S.C. §§ 381 et seq. (P.L. 86-272). For such taxpayers, the 
alternative minimum assessment shall continue to be com-
puted. 

(c) For privilege periods beginning on and after January 
1, 2007, a taxpayer exempt from the corporation business tax 
on net income by virtue of the application of 15 U.S.C. 
§§ 381 et seq. (P.L. 86-272) that files a consent to jurisdic-
tion of the State to impose and pay the tax pursuant to 
N.J.S.A. 54:l0A-5 shall have an alternative minimum assess-
ment of $0.00. 

Supp. 4-7-03 7-84 
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18:7.:.,-18.3 Taxpayen; not subject to the alternative 
minimum··assessment 

j (a) Corporations that are subject to tax under N.J.S.A. 
5_4:lOA-5 but that are not subj~ct to the alternative mini-

. mum assessment are: 

1. New Jersey S corporations; 

2: Investment cmnpanies; 

3. Professional corporations organized pursµant to 
N.J.S.A. 14A:l7-;l et seq. or a similar corporation for 
profit organize~ to render professional services under the 
laws of another state;. or 

4. A person operating as a cooperative under 26 
U.S.C. §§ '1381 etseq. 

. 18:7-18.4 Calculation of the Alternative Minimum 
Assessment 

. (a) The computation of the ,Alternative Minimum Assess-
:ment (AMA) based upon NewJersey grnss profits is cakus 
:lated as follows: · 

1. If New Jersey gross profitsare: 

i. $1,000,000 or less, the AMA based on gross prof" 
its is :zero; · · 

. ii. Greater. . than $1,000,000, but . not over 
· $10,000,000, the AMA is '.0025 times the gross profits in · 
excess of $1,000,000, multiplied 'by the AMA e~clusion 
rate of 1.11111; 

iii.· Greater than $10,000,000, but not . over 
. $15,000,000, the AMA is the gross profits multiplied 
by.0035; 

iv. Greater than $15,000,000, but not over 
$25,000,000, the AMA is the grnss profits multiplied 
by.006; 

v. Greater than $25,000,000, . but riot over 
$37,500,000, the · AMA is the gross. profits multiplied 
by.007; or · · 

vi. Greater than $37,500,000, ·the.AMA. is the, gross 
profits multiplied by.008. 

(b) The computation of the AMA based upon gross 
receipts is calculated as follows: 

1. IfNew Jersey gross r~ceipts are: 

i. . $2,000,000 or less, the AMA based on gross re-
. ceipts is-zero; 

ii. Greater than . $2,000,000, but. not over 
$20,000,000, the AMAis .00125 times the gross receipts 
in excess of $2,000,000, multiplied by the AMA exclu-
sion rate of Llllll; ' 

iii. Greater than . $20,000,000, but . not .. . over 
. $30,000,000, the AMA is the gross receipts multiplied 

by.00175; 

18:7-18.5 

iv. • Greater than .· $30,000,000, but not over 
$50,000,000, the AMA is · the gross receipts multiplied 
by.003; . 

. v. Greater than $50,000,000, but not over 
$75,000,000, the AMA is the gross receipts multiplied 
by.0035; or · · · 

vi. Greater than $75,000,000, the AMAis the gross 
receipts multiplied by.004. 

( c) For the first privilege period that the taxpayer pays 
the Alternative- -Minimum· Assessment, the taxpayer· may 

· select a computationmethod for the Alternative Minimum 
Assessment, based either on gross profits or gross receipts. 
Once selected, that method must be employed forthat 
privilege period, and for the next succeeding four privilege 
periods. 

(d) The maximum Alternative. Minimum Assessment for 
· an individual corporation ·: for a privilege · period is 
$5,000,000. For· an affiliated group of corporations, the 
maximum Alternative Minimum Assessment· is. $20,000,000. 
If the $20,000,000 threshold . is claimed by an affiliated 
group, . the group _must name a key corporation to act as a 
clearinghouse for adjustments to members· of the group . 

(e) If a taxpayer has a short period return, the thresholds 
and caps are .prorated .. For example, a taxpayer whose 
privilege period is six months shallbecome subject to tax 
under the gross profits method when gr9ss profits are 
$500,000 or greater and under the gross receipts method 
when gross receipts are $1,000,000 or more. Similarly, for an 
individual corporation having a six month privilege pedod, 
the maximum alternative minimum tax shall be $2;500,000 
or for an affiliated group ofcorporations $10,000,000. 

18:7-18.5 Alternative Minimum Assessment credits 

(a) If the Alternative Minimum Assessment (AMA) for a 
taxpayer exceeds the amount of. tax computed under 
N.J.S.A. 54:lOA--Sfor a privilege period, that excess amount 
shall be permitted to the taxpayer as a credit unless such 
taxpayer is also entitled· to a credit pursuant to N.J.S.A. 

· 54:10A-5b (for certain air carriers pursuant to 49 U.S.C. 
§ .. 40102).· 

(b) The credit may be carried forward to subsequent 
privilege periods, including periods whe_n the Alternative 
Minimum Assessment is no longer applicable, during which 
the tax pursuant to N.J.S.A. 54:lOA-5 exceeds the Alterna-
tive Minimum Assessment provided that: · 

L · The credit applied shall not reduce the amount of · 
tax otherwise due to an arnount less than the alternative 
minimum assessment for that period; 

2. The credit applied shall not reduce the amount of 
. tax otherwise due by more than 50 percent; and 

7-85 Supp. 4-7-03 
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3. The credit applied shall not reduce the amount of 
tax otherwise due below the statutoi:y minimum set forth 
in.N:J.S.A. 54:10A~5(et 

( c) If a corporation · having AMA carryforward credits is 
Hquidated or merged into another corporation, the carryfor-
ward credits are lostto the corporation that does not survive 
such reorganization. · · 

· · 18:7;...18.6 Gross receipts calculation; agency businesses 
. . 

. (a) Under the applicable accounting principles for several 
industries, cash flow relating to th~ underlying product is 
not considered a receipt of the taxpayer. Using this ap~ 
proach, a· taxpayer in such a business may report as its· gross 
receipts for. Federal purposes fees it receives from its cus-
tomers. This methodology enables certain high volume, low 
margin industries to achieve . an accurate reflt:;ction of their 
tax liability when calculating the AMA. 

1.. For example, a professional employer organization 
(PEO), which serves as a co-employer with its customers, 
may use this ''agency approach" in calculating its New 
Jersey gross receipts. Using that 'approach; the PEO may 
report. as its gross receipts for Federal purposes the 
administrative fees it receives from its customers.·. The 
customers' payments of the fixed obligations and costs 
relating to the employees, such as wages, taxes and bene~ 
fits, are then reported as reimbursed expenses, namely, 
direct expenses without profit or indirect cost reimburse.-
ment. 

2; · This approach is also applicable to other entities 
such as real estate and insurance agencies, where cash 
flow relating to the underlying product is not considered :a 

. receipt of the taxpayer. 

SUBCHAPTER 19. FILING FEE PAYMENTS BY 
PROFESSIONAL CORPORATIONS 

Authority 

P.L. 2002, c.40, § 25, N.J.S.A. 54:lOA-27, 54A:9-17(a) and 54:50-1. 

Source and Effective Date 

R.2003 d.135, effective February 27, 2003 
(to expire August 26, 2003). 

See: 35 N.J.R. 1573(a). 

18:7-19.1 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

Supp. 4-7-03 
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"Licensed professional" means, and is limited to, persons 
rendering profession~l services in the following professional 
capacities: certified public accountanti., architects, optome-
trists, professional. engineers, land surveyors, ·land planners, 
chiropractors; physical therapists, registered professional 
nurses, dentists, osteopaths, physicians and surgeons, .doc- · 
tors of medicine, doctors of dentistry, podiatrists, chiropo-
dists, veterinarians·and, subject to the Rules of the Supreme. 
Court,.attorneys-at-law. 

"Professional corporation" means a corporation which is 
organized. under The Professional Service ~orporatiori Act, 
N.J.S.A. 14A:17-l et seq., or a similar act of another state 
for the purpose of rendering · the same or closely allied 
professional service as its shareholders, each . of whom must 
be licensed or otherwise legally authorized within the State 
to render such professional service. · · · 

18:7-19.2 · Payment of filing fee 
(a) For privilege periods begi9nirig on or after January 1, 

2002, each professional corporation filing a corporation · 
business tax return that has more than two. licensed profes-
sionals shall make a payment of a filing fee of $150.00 for 

. each licensed professional of the corporation, provided that 
the paym~nt shall not exceed $250,000. · · 

(b) If a professional corporation includes non-resident 
professionals, .some of whom have physical nexus.with New 
Jersey and some of whom do not, then an apportionment ; 
methodology for the professional corporation filing fee may \__ 
be used, provided that the professfonal corporation has an 
office outside New Jersey. 

( c) The total apportioned professional corporation fee is 
equal to the sum of: 

1, · The number·of resident professionals multiplied by 
$150.00; phis 

2. The number of nonresident professionals with phys-
ical nexus to New Jersey multiplied by $150.00; plus 

3. The number of nonresident professionals without 
physfoal nexus.to New Jersey multiplied by $150.00, and 
the resulting product multiplied by . the corporate alloca-. 
tion factor of the professional corporation. 

( d) Example: A professional corporation has an office in 
Washington, D.C It has loo professionals iti that office. 
Three of the attorneys travel from Washington to Newark, 
N.J. for a trial. As the result of their legal work in New 
Jersey, the firm receives a $1,000,000 legal fee. The profes-
sional corporation's New Jersey allocation factor for 2002 is 
O property, O payroll, $1,000,000 New Jersey receipts over 
$10,000,000 receipts everywhere which.equals 

7-86 

( 0+0+_! +--1)· +4=0.05. 
10 10 

The professional ~rpoiation fee is calculated as follows: 

0 Resident professionals = 0 
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Three nonresident professionals with physical nexus to 
/_.,...._ __ .New Jersey: I . · .. 

. . 3 X $150.00 = $450.00 

. 97 nonresid1,mt professionals without physical nexus 

97 X $150.00 = $14,500 

14,550 X 0.05 = $727.50 

total of O + $450 + $727.50 = $1,177.50: total profes-
;sional fee of the corporation for 2002. 

( e) In calculating the number of licensed professionals of 
the corporation, a quarterly average is used. All profession-
: als of the corporation are ccmnted, regardless of the nature 
: of their relationship to the corporafion. They are included 
! whether they are shareholders, employees, or owners and 
: regardless of the nature of ,.the licensed. profession that they 
· practice. ·' 

Example 1: A law firm bas eight partners and rn associ-
: ates. It also employs one registered nurse and two certified 
• public accountants. Since the firm · has 27 licensed profes-
• sionals, its professional fee payment is $4,050 (27 x $150.00) 
, plus· ail installment payment of $2,025 (50 percent of $4,050) 
. creditable against th€; succeeding year's payment. r·~ Exam~ie 2:. A nursin~ ;home which _is a profe~sional 

- P corporation has 10 physicians and 10 hcensed registered 
: nurses, half of which are nonresidents which have no physi-
1 cal nexus in New Jersey. The professional corporation has a 
; New Jersey l;msiness allocation factor of 50 percent. The 
; professional fee payment is $2,250 ((5 + 5) x $150.00 plus 

( 
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((5 + 5) x $150.00) x 50 percent), plus an installment 
payment of $1,125 (50 percent of $2,250). 

(f) In the event of a period shorter than a year, the fee 
and fee cap may be prorated by months. A fraction of a 
month is deemed to be a month. · 

18:7-19.3 Installment payment 
(a) Each · professional corporation required to make a 

payment of the professional corporation filing fee, .shall on 
or before the 15th day of the fourth month of its fiscal year, 
make an installment payment of its filing Jee for the suc-
ceeding return period. The amount of the installment pay-

. ment is 50 percent of the amount required to be paid for 

.. the present fiscal year. 

(b) The amount of the installment payment. shall be 
credited against the amount of the . filing fee due for the 
succeeding return period. If the amount exceeds the fee . due 
for the succeeding return period, the excess shall be credited 
against the amount for succeeding return periods. 

(c) · If a professional corporation dissolves, the corpora-
tion is not required to make a prepayment of the fee for the 
succeeding taxable period. · · 

18:.7-19.4 Penalty and interest 
For purposes of tax administration, the filing fee and · 

installment payments are subject to the provisions of the 
State Uniform Tax Procedure Law, N.J~S.A. 54:4&-l et seq. 
Coll!:!ctibn of the filing fee and installment payments shall 
be enforced pursuant to the · terms of that Act, including, 
·without limitation thereto, penalty and interest .and cost of 
collection provisions. 
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