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- SUBCHAPTER 1.

CORPORATION BUSINESS TAX ACT

CHAPTER 7

CORPORATION BUSINESS TAX ACT

Authority
N.J.S.A. 54:10A-27.

Source and Effective Date

R.1999 d.116, effective March 12, 1999.
See: 31 N.JR. 266(b), 31 N.J.R. 893(a).

Executive Order No. 66(1978) Expiration Date
Chapter 7, Corporation Business Tax Act, expires on March 12, 2004.

Chapter Historical Note

Chapter 7, Corporatlon Business Tax Act, was filed and became
effective prior to September 1, 1969.

Pursuant to Executive Order No. 66(1978) Chapter 7, Corporation

. Business Tax Act, was readopted as R.1984 d.95, effective March 19,
1984. See: 16 N.J.R. 229(a), 16 N.J.R. 746(c).

Subchapter 15, Urban Enterprise. Zones Act, was adopted as R. 1984
/496, effective November 5, 1984, See: 16 N.JL.R. 1325(a), 16 N.J.R.
3057(a).

Subchapter 16, International Bankmg Facilities, was adopted as
R.1984 d.453, effective October 15, 1984, See: 16 N.J.R. 1327(a), 16
N.J.R. 2827(a)

Pursuant to Executlve Order No. 66(1978), Chapter 7, Corporation

. Business Tax Act, was readopted as. R.1989 d.196, effective March 14,

1989. See: 21 N.LR. 14(a), 21 N.J.R. 1019(b).

Pursuant to Executive Order No: 66(1978), Chapter 7, Corporation
Business Tax Act, was readopted as R.1994 d.186, effective March 14,
1994, and Subchapter 6, Valuation, was repealed by R.1994 d.186,
effective April 18, 1994. See: 26 N.J.R. 761(a), 26 N.J.R: 1696(b).

Pursuant to Executive Order No. 66(1978), Chapter‘7, Corporation
Business Tax Act, was readopted as R.1999 d.116, effective March 12,
1999. See: Source and Effective Date. See, also, section annotations.
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SUBCHAPTER 1. CORPORATIONS SUBJECT TO
TAX UNDER THE ACT ,

18:7-1.1 Corporation business tax; general provisions

For all returns where the‘accounting period begins after

June 30, 1986, the tax is measured by the portion of entire -

net income allocable to New Jersey, subject to the minimum
tax described in N.J.A.C. 18:7-3.4(c).

Amended by R.1970 d.121, effective October 5, 1970.
See: 2 N.J.R. 78(a), 2 N.J. R. 95(a).
Amended by R.1979 d.45, effective February 6, 1979. -
See: 11 NJ.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1983 d.62, effective March 7, 1983.
See: '14 N.J.R. 1206(a), 15 N.J.R. 343(d).
Added “accounting period before July 1, 1986 to (a). -Added
“accounting period before April 1, 1983” to (a)l iandii. Added (3) to
(a). Also added (b).
Amended by R.1994 d.186, effectlve April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.JS.A. 54:10A5 as to how taxpayers should compute the

amount of franchise tax payable.

International Banking Fac1htles computation of entire net

. disadvantage or detriment to the State.

Case Notes

Authorized share schedule is to be used only where it results in a
lesser amount to add to a taxpayer’s net income than an amount based
on total corporate assets, in determining annual corporation franchise
tax; ~corporation business tax. liability not avoidable where taxpayer
belatedly realized adverse tax consequences of decision to increase
number of authorized shares, even though decision had no apparent
business purpose, brought no advantage to the taxpayer and caused no
General Trading Co., Inc. v.
Director, Div. of Taxation, 83 N.J. 122, 416 A.2d 37 (1980).

- 18:7-1.2 Total tax self-assessed

The total tax is self-assessed and payable by each taxpay-

S

Amended by R.1994 d.186, effective April 18, 1994.

" See: 26 N.JR. 761(a), 26 N.J.R. 1696(b).

Cross References ‘
See Section 1.1 (General provisions) -of this chapter.

18:7-1.3 Definition of taxpayel"

(a) The term “taxpayer” shall mean any corporation re-
quired to report or to pay taxes, interest on penalties under
this Act.

(b) Any receiver, referee, trustee, assignee or other fidu-
ciary, or any officer or agent appointed by any court to
conduct the business or conserve the assets of any corpora-
tion shall be subject to the tax imposed in the same manner
and to the same extent as a corporation.

(c) The term “taxpayer shall also mean any partnership

* . required or consenting to report or to pay taxes, interest or

penalties under this Act, provided that the term does not
include a partnership that is listed on a United States
nat10nal stock exchange

Spec1al amendment, R.2003 d.135, effectlve February 27, 2003 (to
expire August 26, 2003).

See: 35 NJR. 1573(a).
Added (c). -

Statutory References
See N.JS.A. 54: 10A-4(h) as to official definition of “taxpayer ”

" See N.J.S.A. 54:10A-11 as to receivers and others subject to the tax
imposed by this Act. -

| 18:7-1.4 Definition of corporation

-(a) The term “corporation” shall mean any corporation,
joint-stock company or association and any business con-
ducted by a trustee or trustees wherein interest or owner-
ship is evidenced by a certificate of interest or ownership or

~similar written instrument and includes any corporation

created or organized under the laws of New Jersey and any
foreign corporation which is authorized to do business, or is
doing business, or employs or owns capital or property or
maintains an office in New Jersey in a corporate or orga-
nized capacity by virtue of creation or organization under
laws of the United States or any state, territory or posses-

7-3° - Supp. 4-7-03
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DEPT OF TREASURY—TAXATION o

' '\'sron thereof the Drstrrct of Columbla or any forelgn coun-

try,. or: any political subdivision  of the foregomg, which:
prov1ded a medium for the conduct of busrness or the_i

sharrng of its: galns

v.\

i 1. The term includes any other entrty classrfred as a

E corporatlon for Federal 1ncome tax purposes

2 The term 1ncludes any State or Federally chartered

bulldrng and loan association or State or: Federally char- '

tered savrngs ‘and loan assocratlon

! Specral amendment R2003 d.135; effectrve February 27 2003 (to
-~ expire August 26, 2003) i
“See: 35N.JR. 1573(a).
In (a), added 1 and 2. .

. S Statutory‘R'eferences S
‘See N.J.S.A. 54:10A—4(c) as to definition of “corporation”.

. 18:7::—'1.‘51 __Limited partnership kas‘s_ociations' SHbject to’the
S "wAct_ )

L1m1ted ‘partnership - assocrat1ons formed under N.J. SA |

. 42:3-1 are subject to tax under the Act. No new limited

partnershrp associations shall be formed in New Jersey in
accordance w1th N.JS. A 42:3-1" et seq after September 21, -

1988

Amended by R 1994 d.186, effective Aprll 18, 1994
See: 26 NJ R 761(a), 26 NJR. 1696(b) s

Statutory References ‘
N J. S A 54 10A—4(c)

’

Case Notes

Taxpayer holdrng company ‘did not qualrfy as investment- company;
“that could elect to have its corporatron business tax ' calculated on 25%
of its net income and net worth, due to provision of services to:

subsidiaries and- participation in 'day-to-day "operation’ of subsrdranes,
and failure to show that such activitiés represented less than 10% of

* total activities or that qualified investment.activities represerited 90% or-
. International Thomson . Business Informatlon, .

more of total activities,
Inc V. Dlrector, D1v1s1on of Taxatlon, 14 N. J Tax 424 (1995)

18 7—1 6 SubJectIVIty to tax; how created

(a) Every corporation not expressly exempted is. deemed
“to be subject to tax under the-Act and is. required to file a -
" return and pay a tax- thereunder provrded 1t falls within any v

one of the: followmg

or
2 Ifa forelgn corporatlon

i Holdlng a general. certrfrcate of Authorrty to do

or)

' Supp.f 4-7-03 |

1 Exrstlng under the laws of the State of New Jersey,» '

busmess m this State 1ssued by the Secretary of State,

7.4

Holdmg a certrﬁcate llcense or other authorlza-

’tlon 1ssued by -any other State department or agency,
authorizing the company to engage in corporate act1v1ty. 4

o wrthm thrs State, or °
V iii. D01ng busrness in this State or |
.iy.f Employmg or ownmg caprtal in this State or
| v Employrng or ownlng property in thls State or '
Malntammg an ofﬁce in ‘this State; or
or .

\
'

viii, Engagrng in contacts within thrs State.

wvii. - Deriving receipts from sources within this State; .

(b) A taxpayer s exercrse of its franchrse in thrs State is -

o subJect to taxation in. this State if the taxpayer’s ‘business
‘activity in this State is. sufficient to give this-State jurisdic-- .

tion to impose the tax under the Constltutlon and statutes of .

- the Unrted States

. Example 1 An’ entlty regularly provrdlng asset. manage-'

ment services as defined in N.J.A.C.. 18:7-8.10(¢) from a
« location ouitside New Jersey to customers w1th1n New J ersey
is subject to tax in New Jersey

Example 2: A New York corporation -delivers furniture
into New Jersey by its company owned truck. The driver
- “collects the payment from the New Jersey customer. The
.~ New .York corporatlon is subject to. tax m New. Jersey.

- Amended by R.1996 d. 518, effectrve November 4 1996

‘See: 27 N.JR. 3913(a), 28 N.T.R. 4795(a).

Spec1a1 amendment, R.2003"d.135, -effective February 27 2003 (to '

-expire. August 26, 2003)

* See: 34 NJR. 1573(a).

In. (a)2 added vii and viii; vadded (b)

Statutory References
See NJ S.A.54: 10A—2 as to what acts constrtute doing busmess in
State of New Jersey for purposes of acqurrrng a taxable status

Case Notes

Nonresrdent corporatron s commercial activities in state amounted o'

the “solicitation of orders”. Pomco Graphics, Inc. v. Drrector, D1v of

: Taxatron, 13 NJ.Tax 578 (1 993)

Fallure to permit ‘allocation to New Jersey corporation whrch owned o

rental property in\Cornnecticut but had no regular employees workrng

- ~outside New Jersey held neither contrary to the scheme of the Business .

Tax Act; a burden on interstate commerce nor double taxation: - S.M.Z. -

_Corp. 'v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax:.Ct. 1982) i
reversed and' remanded 193 N.J. Super 305 473 A2d. 982 (App.Div.

1984). -

. Presence of property in New Jersey, maintenance’ of workplace in ,‘ )
‘New Jersey employee’s home, employee’s encouragement to customers
to ‘pay due bills, handling of ‘customer complaints.and' adjustments by .

,employee and employee’s- supervision of corporation personnel ‘exceed-

- ed the mere solicitation of orders and rendered a Pennsylvania corpora- Fa

.. tion liable for payment of New Jersey corporation business tax. Ring-'/
.. gold' Coal Mlnmg Co.’ v Taxatron Diy. Drrector, 4 N.J.Tax 321 (Tax
Ct: 1982) .

Next Page is 7;4.1



Pzt

CORPORATION BUSINESS TAX ACT

18:7-1.8

18:7-1.7 Domestic corporations subject to tax

- (a) The tax is imposed on every domestic corporation,
with specified exceptions, for the mere possession of the
privilege of having its corporate franchise.

(b) A domestic corporation not otherwise exempt is sub-

- ject to tax for every fiscal or calendar accounting period, or

part thereof, whether it does business, owns capital or
property, maintains an office, or engages in any activity,
whether within or without New Jersey.

(c) A domestic corporation is subject to tax even though
it carries on its business entirely outside New Jersey.

Statutory References

See N.J.S.A. 54:10A-2 asto domestic corporations. subject to New
Jersey annual franchise tax.

. Case Notes
Failure to permit allocation to New Jersey corporation which owned

rental property in Connecticut but had no regular employees working -

outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),

reversed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.:

1984).

18:7-1.8 Foreign corporations subject to tax

(a) Qualifications for subject - corporations.  The tax is

* imposed on every foreign corporation subject to tax as

described in N.J.A.C. 18:7-1.6, and includes every corpora-
tion which does business, employs or owns capital or proper-
ty, or maintains an office in.New Jersey in a corporate or
organized capacity, regardless of whether it has formally
qualified or is authorized to do business in New Jersey.

Example 1

A foreign manufacturing corporation has its factory

outside New Jersey. Its only activity in New Jersey. is
the maintenance of an office within the State. The
orders are forwarded to.its home office outside the
State for acceptance and the merchandise is shipped
from the factory direct to the purchasers. The corpora-
tion is subject to the Tax Act because it malntams an
office within the State.

Example 2

A foreign corporation which operates several retail
stores outside New Jersey, leases an office in New
Jersey for the convenience of its buyers when they
come to New Jersey. It has several employees perma-

!
1
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nently assigned to such office. Salesmen call at the
office to solicit orders from the buyers, and the mer-
~chandise is shipped to such office by the sellers. Upon
receipt the merchandise is examined, separated by them
to the various stores of the corporation outside New
Jersey. The corporation is subject to the Tax Act
because it maintains an office, is regularly doing busi-
ness through its constituted representatives, and owns
property in New Jersey.

Note: The foregoing examples illustrate conditions giv-
ing rise to subjectivity to the tax without regard to
whether or not the corporation holds a general or
special certificate of authority to do business in New
Jersey. '

Example 3

A foreign corporation has applied for and has received
a certificate of authority to do business in New Jersey
by the Secretary of State, but does not actually do any
business in New Jersey, nor does it have any office or
property or any employees in New Jersey nor does it
own or employ capital here. The corporation has
sought and received the privilege of exercising its cor-
porate franchise in New Jersey and is therefore subject
to the tax and must file a return and pay the minimum
tax.

* (b) Mandatory submission of affidavit; proof of authori-
zation to do business. A foreign corporation which is

- subject to tax under the Act must submit an affidavit by a

duly authorized corporate officer, stating whether or not the
corporation at any time prior to the date of admitted
subjectivity under the Act held any authorization to do

-business in New Jersey or carried on in this State any of the

activities set forth in N.J.A.C. 18:7-1.6 (a).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Administrative correction. -

See: 28 N.J.R. 4509(a).

Amended by R.1996 d.518, effective November 4, 1996.
See: 27 N.J.R. 3913(a), 28 N.J.R. 4795(a).

Statutory References

See N.J.S.A. 54:10A-2 as to foreign corporanons subject to New
Jersey annual franchise tax.

Case Notes

Nonresident corporation’s commercial activities in state amounted to -
the “solicitation of orders”. Pomco Graphics, Inc. v. Director, Div. of
Taxation, 13 N.J.Tax 578 (1993). -

Supp. 4-7-03
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CORPORATION BUSINESS TAX ACT

Example 2

‘A foreign manufacturing corporatron has its factory
* outside New Jersey. Its only activity in New Jersey is
the maintenance of an office within the State. The
orders are forwarded to its home office outside the
State for acceptance and the merchandise is shipped
from the factory direct to the purchasers. The corpora-
tion is subject to the Tax Act because it maintains an
office within the State.

3
. Statutory References
NJSA. 5410A-2. ’

Case Notes

. Foreign corporétion’s contacts established minimal nexus with New
Jersey to allow taxation without violating’ commerce clause. Mark
Andy, Inc. v. Taxation Div. Director, 8 N.J.Tax 593 (1986).

18:7-1.12 Exempt corporations

(a) Corporations exempted from taxauon under the Act

include:

1. Telegraph telephone, cable or telecommumcatrons
companies subject to tax under N.J.S.A. 54:30A-16 et seq.

- (including, without limitation, N.J.S.A. 54:30A-18.6); or

any statute. or law imposing a similar tax or taxes;

. 2. Railroad compames sub]ect to tax under N.J.S.A.
54:29A-1, et seq; :

‘3. Energy; gas and electric companies subject to tax
~under N.J.S.A. 54:30A-49, et seq.; or any statute or law
_imposing a similar tax or taxes;

4. Corporations subject to a-tax upon the basis of

gross receipts, other. than the tax pursuant to N.J.S.A.

- 54:10A-5a or insurance premiums collected;

5. -Canal corporations, agricultural cooperative associ-

ations incorporated or domesticated under N.J.S.A.

- 4:13-1 et seq. and exempt under Section 521 of the -

Federal Internal Revenue Code (26 US.C. § 521);

6. ‘Cemetery corporations not,cbndueted for pecuniary
profit of any private shareholder or individual;

7. Nonprofit corporations, associations or organiza-

tions not conducted for pecuniary profit' of any 'private
chartered without caprtal stock under the provisions of
Titles 15, 15A, 16 or 17 of the Revised Statutes; or a

- special charter; or any similar general-or special law of
this ‘or any other state (see N.J.A.C. 18:1-1.4(a) for
exemption opinion procedures);

‘8. Nonstock corporations organized under the laws of
this State or of any other state of the United States to
provide mutual ownershlp housing under Federal law by
tenants, but: .

i The exemption under this subsection shall contin-
‘ue only as long as:

| (1) The corporations remain subject to rules and
regulations of the Federal Housing Authority; and

(2) The Commissioner of the Federal Housing
Authority holds membership certificates in the corpo-
- rations; and

(3) The corporate property is encumbered by a
mortgage deed or deed of trust insured under the
National Housing Act (48 Stat. 1246) as amended by
subsequent Acts of Congress. (See 12 U.S.CA.
§ 1701, et seq.)

ii. In order to be exempted under this subsectron,v
corporanons shall:

(1) Annually file a report on or before August 15
with the Director, in the form required by the Di-
rector, to cla1m exempt1on and

2) Shall pay a f1l1ng fee of $25.00.

9. A corporatron not for proﬁt orgamzed under any
law of this State where the primary purpose of it is to
“provide for its shareholders or members housing in a
retirement community as defined under the “Retirement
Commumty Full Disclosure Act,” NJ. SA 45:22A-1, et
seq.;

10. Corporations which are licensed as insurance com-
panies under the laws of another state, including -corpora-
tions which are surplus lines insurers declared eligible by

~ the Commissioner of Insurance pursuant to section 11 of
~ P.L. 1960, .32 (N.J.S.A. 17:22-6.45) to insure risks w1th1n
this State; and

11. Corporatlons exempt from the corporation busi-
ness tax by virtue of the provrslons of another New Jersey -
statute.

(b) See NJ A.C. 18:1-1.4 for the procedure to obtain
exemption opmlon letters

Amended by R 1979 d 45, effectlve February 6, 1979.
See: 11 N.J.R. 40(d); 11 N.J.R. 150(b).

"Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Speaal amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003) .

See: 35 N.J.R. 1573(a).
In (a), inserted “other than the tax pursuant to N.J.S.A. 54:10A-5a”

- following “gross receipts,” in 4 and rewrote 5.

Statutory References

See N.J.S.A. 54:10A-3 as to those corporanons declared exempt from

_ the annual New Jersey franchise tax.

Case Notes

Dental service corporation, though entitled to exemption from sales
tax, was not tax exempt until it actually applied and was approved for
that status; corporation not entitled to refund of sales tax paid prior to
status approval. New Jersey Dental Service Plan, Inc. v. Baldwin, 7
N.J.Tax 421 (Tax Ct.1985), affirmed per curiam 8 N.J. Tax 335 (App
Div.1986). ‘

7-6.1 | | Supp. 4-7-03
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d‘ ,18 7-1 13- Regulated lnvestment company, definltlon

N ) “Regulated 1nvestment company means any corpora-. R

_ tion which for a period covered by its return is registered < -
~ and regulated under the Investment Company Act of 19407

(54 Stat 789), as amended (See 15 U S C. §§ 80a—1 et seq )1 ’

) .Amended by R 1994 d 186 effectlve Apr11 18 1994
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Specml amendment, R2003 d.135, effectlve February 27 2003 (to

» . expire August 26, 2003)
" See:35'N.JR. 1573(a):
Deslgned ex1st1ng paragraph as (a), added (b)

Statutory References e

See NJSA 54 10A—4(g) as to off1c1al def1n1t10n of “regulated‘ .

1nvestment company

, ‘18 7—1 14 SubJect1v1ty of forengn banks and forelgn o
: - national banks - ' -

(a) The follow1ng terms, as used in thlS sect1on shall have

e the followmg meanmgs s

SR “Bankmg corporation” means those bankmg corpo-

' rations sub]ect to tax.under N.J.S.A. 54:10A-34, which are -
"‘defined in N.J.S.A. 54:10A-36 as'New Jersey chartered‘ T
banks natlonal banks headquartered in New Jersey, and "

forelgn natlonal banks :

2.~ “Forelgn bank” means commercral banks chartered’

. _‘-1n forelgn states of the Umted States or in fore1gn coun-
tries. .

_ 3 : “Fore1gn national bank” means-: natlonal banks |
headquartered in- forelgn states - of the ,Un1ted States '

': (b): Apphcable rules dealing w1th tax nexus ‘and subjectwl-f

.ty to the Corporation Business Tax which are contained in

. this' chapter shall apply to forelgn banks as well as to any. -
other : taxable entrty including  banking - corporations. “ In -
~“particular, but without limitation thereto; foreign banks and "

. foreign national banks shall be sub]ect to: N J A.C. 18: 7—-1 6

t'and 1.8 through 1. 11

(c) Any forelgn bank or fore1gn natlonal bank wh1ch
“engages' in any activity described or contemplated in-P.L:

1996, c.17, effective’ April 17, 1996, shall be sub]ect to.the

. Corporat1on Business Tax i in: this State.

(d) Forelgn banks subJect to the ’COrporation Business- ‘
Tax shall file form CBT-100 and pay the apphcable tax‘

: thereon to the Drrector of Taxatlon

(e) Foreign natlonal banks sub]ect to the Corporat1on

. Business Tax shall file form BFC-1 and pay the appllcable‘ o
’ © " return (BFC—l) for the 1998 privilege penod will be based *
on its income from January 1, 1997 to December 31, 1997
and the. income - of - the. bank - that merged into 1t from .
‘ January 1, 1997 to June 30, 1997. - :

‘ tax thereon to the Dlrector of Taxat1on
\ followmg

| 's.upp. 4703

(f) Examples of. bank act1v1ty in New Jersey 1nclude the
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DEPT OF TREASURY——TAXATIONV S B

1 A Pennsylvanla state chartered bank reports on the o
It began doing business in Pennsyl-r--r- :
' vania prior to 1996 and it begms doing business in New .
Jersey on July 1, 1996, Tt is required to file'on Aprll A5, 0
1997 its " first annual Corporatlon Busmess Tax return .
T (CBT—100) and to pay the 1996 Corporatlon Business Tax

o (b) A regulated 1nvestment company may also quahfy as f S
S -an 1nvestment company R

calendar year basis. -

for the short perlod July 1, 1996 to December 31, 1996.

2. A national bank that will report on the calendar -
year basis has its pr1nc1pal offlce in New Jersey It begins -

O _Thereafter, it- would contmue ‘to flle ‘returns’ for a12 ‘, ,
. Jmonth calendar year perlod and pay the annual tax due. i

doing business ‘on July 1,.1996. Pursuant to N.J.S.A. = -

3. A national bank that reports on the calendar year'

bas1s has its principal office in Philadelphia. - Prior to July‘

54:10A-34; it is required to file its: first annual Corpora- - -
tion Business Tax return (BFC-1) for the pr1v11ege period
- 1997 ‘with an assessment date.of January 1, 1997 and to .
pay a 1997 Corporat1on Business' Tax on Apr}l 15, 1997
“based on income from July 1,.1996 to December 31,:1996..
g ‘Thereafter it would continue to file returns for-a 12
_‘month calendar year period and pay the annual tax. due

1, 1996 it was not doing business anywhere. On that date .~
it began doing business in ‘both Pennsylvanra and New
~Jersey Pursuant to N.J.S:A. 54:10A-34 it is requlred to RO
~file' its. first annual Corporatlon Business - Tax_ return. | "

(BFC—l) for the privilege period 1997 w1th .an assessment.v RS

date of January 1, 1997 and to.pay a, 1997 ‘Corporation
‘Busmess Tax on April 15, 1997 based on income from
July 1,.1996 to. December 31,.1996. ‘Thereafter, it wouldr
continue to file returns for a 12 month- calendar year
'perlod and pay the annual tax due. :

" 4. A national bank that reports on the. calendar year’

bas1s‘ and has its principal office in Philadelphia began

doing business prior to January 1, 1996. It begins doing

business in New Jersey on July 1, -1996. - - Pursuant ‘to

N.J.S.A. 54:10A-34 it is ‘required to file its first ‘annual

Corporanon Business Tax return (BFC-1) on April' 15,
1997 for the pnv11ege per1od 1997 with-an assessment date

of January 1, 1997 based: on its 1ncome from July 1 1996 .
to December 31, 1996..

S50 A calenidar year New Jersey State chartered bank -
beglns doing business on July 1, 1996. . Pursuant to
- NJS.A. 54:10A-34, it is required to file its first annual -
" ‘Corporation -Business Tax return (BFC-1 ) for the privi-

lege period 1997 w1th an assessment- date of January L,

1997: and. to. pay ‘a 1997 Corporation - Business: Tax. on

 April 15, 1997 based on income from July 1, 1996 to
.- December 31, 1996. Thereafter, it would continue to file
returns for a 12 month calendar year perlod and pay thev,

annual tax due.

6.: On June. 30, 1997 a New Jersey State chartered
*bank merges-into - another New Jersey- State ‘chartered .

bank. Under N.J.S.A. 54:10A-34(5), the surviving bank’s



. QD -doing business in New Jersey and reporting on the calen-
~dar. year basis using a CBT-100. The New Jersey State
chartered bank will file on: April 15; 1998, under N.J.S.A.-
| 54:10A-34, a: BFC-1 return for the 1998 privilege period.
- that will be based on its income ' from January. 1,1997 to- -
December 31, 1997, In addition, the. Pennsylvama state -
- chartered bank will file on

CORPORATION BUSINESS TAX ACT

187—115' o

" the merger, the. Pennsylvama state: chartered ‘bank was

CBT-100 return for the pre-merger short period covering

January 1, 1997 to July 31, 1997 under N.JS.A. 54:10A-2 *

' -that will be based on its pre- merger 1997 1ncome

8. On July 31, 1997 a New Jersey State chartered bank [" S

, merges into-a Pennsylvama state: chartered bank Prior to
the merger, the Pennsylvanla state chartered bank was

domg business in New Jersey and reportmg on the calen-
‘The Pennsylvania state- chartered bank’s’

1997 CBT-100 return filed April 15, 1998 for the: calendar Co
. year 1997 ‘will ‘be based. on its income from January 1,
In addltlon, the’ New Jersey '

* dar year basis.

1997 to December 31, 1997
‘State’ chartered bank w1ll file on November ‘15, 1997

under N. JSA. 54: 10A—2 :2.1997 CBT-100 return report- :
"This return will be in

addition to the BFC-1 return required to be filed, under - =
N.ISA. 54:10A-34, by Aprll 15, 1997 by-the New Jersey

ing its pre- merger 1997 income.

State chartered bank for the 1997 pr1v1lege penod that i
. based on its income for 1996 .

9. On July 1 1997 a natlonal ‘bank. headquartered in

New Jersey merges into a national bank headquartered in -

Pennsylvania.” -Prior. to.the merger, the New: “Jersey na-

~ tional bank was only doing business in New Jersey and the

vPennsylvama national bank was only doing business out-

side. of New Jersey. - The Pennsylvama national bank_ L
- reports- for Federal tax purposes. on ‘the - calendar year
The Pennsylvania national’ bank is requlred to file” -

ts first. annual® corporation business tax ‘return (BEC-1) -

on Apl‘ll 15, 1998 for the privilege perlod 1998 with. an .
- assessment date of January 1, 1998 based on its mcome"

- from July 1, 1997 through December 31, 1997 and the

income of the New Jersey natlonal bank that merged 1nto" -
it from the short perlod covermg J anuary 1 1997—June 30 '

" basis.”’

©1997.

~ New Rule, R 1997 d. 254 effectlve June 16 1997 L
See: 29 NJR. 850(a) 29 NIR: 2708(a)

18 7-1 15 Investment company, deﬁmtlon L e :

’ (a) “Investment company means any corporatlon

1. Whose busmess for ‘the perlod covered by 1ts return o
- consisted to the extent of at least 90 percent of “qualified
’_"mvestment activities” which are::
in' stocks, bonds, notes, mortgages debentures, patents sl
patent rlghts and other securities or the holdlng ‘thereof

_ after investing or remvestmg therein' for its .own. account
As used m thls rule quahfled mvestment assets

763

7 On July 31, 1997 a Pennsylvanra state- chartered
bank ; merges into a New Jersey chartered bank. - Prior to -

November 15, 1997 a

[investing or reinvesting -

are . [assets

:,stocks bonds notes mortgages debentures patents pat- ;_ o

-ent- rights, and _other‘ securrtles ‘and: cash .on ~deposit;
2. ‘Which had for the period covered by the return 90
- percent or more of its average gross assets in New Jersey,
at cost, invested in }“qual_i,fied investrnent asset}s’,’ referred
'tom(a)labove N R : SR
3 ~ Which meets the numer1ca1 tests m (f) below

4 Whrch is not a bankmg corporatlon as defmed by B

’ ;the Act; . , k .
5. Whrch is not a fmanc1al busmess corporatlon as
: "/.’defmed by the act; and ' , : ‘

(b “Quahﬁed 1nvestment assets” are measured by the.,‘ S
. taxpayer s assets as reported for book purposes at cost on a
: separate legal ent1ty basis for balance sheet purposes'
““Qualified. 1nvestment activities” 3
‘ ‘recelpts and expenses as reported for Federal income tax

purposes, and by adding thereto, Federal, state, municipal,

~.and other obl1gat10ns included in determmmg New Jersey
~entire net income, but not. otherwise included in Federal
'taxable income. )
. quahﬁed 1nvestment assets” “do- ‘not mclude the following’

- specific asséts or activities.
~ expenses and assets connected with the followmg w1ll not be
. 1ncluded 1in the numerator of any test :

“Quahfled mvestment sactivities”

The: recelpts direct and indirect

1. The makmg and/or negotlatmg of loans. These
i act1v1t1es are  generally consrdered as e1ther bankmg_

. ‘and/or’ fmancml busmess act1v1t1es

2. The rentmg or leasmg of real or tangrble personal'_'

D bproperty These act1V1t1es are generally considered finan- =
- cial busmess act1v1t1es or other than investment act1v1t1es R

o3 The 1nvestment in general partnershlps since the ]
'status ofa general partner is not ‘considered as consrstenti» ‘
*"wrth a-qualified mvestment ‘activity and investments in

' general partnershlps are, not statutorlly enumerated as-
Cosets; S ,

4 The d1rect day-to day management of operatlons of e

- affiliated corporations or the actual providing of services,

L d1rectly or as an 1ntermed1ary, for the beneﬁt of aff111ated v ’ :
' corporatlons B}

5. The buy1ng and/or sellmg of stocks, bonds, notes '

C and other securities for the corporatlon s customers;

-6. The buying and/or sellmg of real or tang1b1e per-. :
. sonal property whether it is classified as mventory, as‘.,v

) ’operatmg assets, or as cap1ta1 assets;

7. The direct 1nvestment in collectlbles mcludlng but,‘

not 11m1ted to. stamps pottery, cars, gold coms or

8 The d1rect 1nvestment in trademarks -or s1m11ar

v

| Supp. 4-7-03 |

6. Wh1ch is:not a merchant or dealer in stocks bonds e
or other securities, and which. is: regularly engaged in -
) buymg and sellmg such secur1t1es to customers

are measured by gross . -

Cand
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_ (c) “Recerpts include, but are not limited to, the gross
. payments received. from' others (affiliated or not) regardless -

... of whether. the recelpt is accounted for as an 1tem of mcome

or reductlon in- expense i : :

‘ 1 For servrces performed

2 For the sale or, transfer of assets, _ B

3 For mcome recogmzed from the hqurdatron of ha-,

| 'b111t1es and

. 4 From the 1nvestment or remvestment of caprtal in
_"stocks bonds, notes; mortgages debentures patents, pat-- -
Cent rlghts and other securrtres 1nclud1ble 1n computmgj :

entlre net 1ncome

' '.and 1ncluded on the relmbursmg company s return

(e) A corporatlon electmg to ﬁle as an’ mvestment com-
g pany- shall make its election ona trmely frled original return
‘._f‘or ona tlmely frled amended return; and. ‘shall substantlate R
its clarm in accordance ‘with the: tests enumerated in. this -
rule. - Where the taxpayer does’ not clearly document its
y ”clarm to investment company status through attached’ riders,
* the claim'will be denied.” An election made on an’ amended o

' return shall be filed in accordance with' the periods shown in

- NJA.C. 18:7-13.8(a) to be ehglble for. any refund claimed. o
, An electron to file as an investment company, once made,
. V-may only be revoked by’ the taxpayer within.four: years of the -
- filing of ‘the original retum ' The election to’ file as an s
. investment company is.a taxpayer election and may not be

1mt1ated by the Drvrsron ~of Taxation .or granted by the

R D1v1s1on outsrde the tlme frame prescrlbed

(f) In order for a corporatlon to quallfy as’an 1nvestment 4
company, it must meet the three—part busmess test and the_}g -

asset test

1 Busmess test (three parts)

CorporatlonA S
-Ad]ustedlncomeTest - e L e BRI S
Sch. A-6 Other Interest. . - . $56,205: Sch A-11 Total lnoome o . $65 ;1527 ‘
» * Sch. A-29 Interest on Exempt Secuntres o . -31,385 *. "“Sch. A-29 Interest on Exempt Secuntles ' 031,385 e
" Total Invéstment Income. - - © . $87,590 ‘v Sch D—Sellmg Price $71 000 Less Gam—$8 947 : 62 053
- Sch A- 9(a) Caprtal gam (*) . 8947 ! .
64

R ‘fj(d) “Rermbursements recerved are payments havrng no - :
C _element of: proflt in a transactron or. element “of covermg_g'i S
L mdlrect ‘costs, and are received from others for ‘expenses: - e
" made on their behalf and are the true expenses of the entity -+
D ‘"'makmg the rermbursement hence nelther the. expense nor. -
© " _its recovery should appear on the taxpayer s income ‘state-
~ ‘ment for Federal purposes. Where taxpayers accountmg R
method dlsplays such items on its income statement, such - .
. items w111 be removed from any calculations required under
. the regulatrons for the: taxpayer recervmg the. rermbursement’f L

L Example No. 1.

_DEPT. OF TREASURY—-TAXATION; E

(Income ad]usted) For purposes of the 90 per- S
3"cent requirement’ provided by. (a) above, taxpayer, dur-
- ing the entire period covered by its report must_have
“'derived. 90 percent or more: of its total income* before g
“ deductions as- reported for Federal ‘income tax pur-
“Total in-"t ..
','come before deductions as reported for Federal income

i"poses from cash and/or investment assets.

j‘_tax purposes must be ad]usted as; follows

(1) Add’ gross recelpts or gross sales adjusted for

: ,.jgross profrt (loss) reported for Federal income" taxes; .-
(2) Add gross sales prrce from the drsposmon of o

‘ assets adjusted for capltal gam or loss or net gam or
_ loss reported for Federal income taxes; :

(3) :Add interest on Federal State, ,mumcrpal and ‘ .

,, 'other obhgatrons included:in determmmg New. Jersey

o new income, but not otherwrse 1ncluded in. Federal

total 1ncome

forward in compu :_» g total income:

" (4) Do. not add any caprtal loss ‘carty back or carry e

(Income unadjusted) For purposes of the 90

"‘fperce‘nt requirement provrded by (a) above, “taxpayer,

. during the entire perrod ;covered by its’ report must-. '
. “have derived 90 percent or more of it total income -

f 'before deductrons as reported for. Federal -income tax

exclusrve of any caprtal loss carryback or carryforward
(1) A gain’ resultmg from the dlsposrtlon of an

T by the sale of an investmen asset.”
- “received - in- con]unctron»
eemed 1nvestment income:

and rernvestlng in cash and/or mvestment assets.

‘v at cost, ‘must’ ‘consist” “of cash and/or 1nvestment assets s L

durmg the perrod covered by 1ts report

.p.‘purposes from cash ;and/or investmeént assets’ plus inter-- - .
~ “est'on Federal, State, mun1c1pal and other. obhgatlons_ S
. not otherwise included in Federal taxable income and".

asset and reported on ‘the installment basis for Feder- - .~ -
L al 1noome taxes.is- consrdered income for purposes of
:-the investment company statute in the year in which =
the installment is recerved under both- (e)1i- and i )

i -‘;above ‘Incomé: reported on-the installment basis is: "~
-~ treated as investment 1ncome only if it is. generated IR
- Interest income - . - -
1th each mstallment is -

aE 111~."j (Deductlons) For purposes ‘of the 90 percent; W
‘requlrement provided: by (a) above; taxpayer during the
' entire period covered by its: repott, must have- incurred R
.90 percent or more of its total deductions ‘as reported .’
for Federal income tax purposes, for holding; investing

2. Assets test: For purposes of the 90 percent requlre-_{ S
; -ment prov1ded by (b)2i and-ii above, at least 90 percent of =~
- the taxpayer S gross assets located in New' Jersey, valued.: ,
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Total Income v $96,537 Total Income—Adjusted
(*)From sale of non-investment type assets.
Ratio of Investment Income ($87,590)-to Total Income Ad]usted ($158 590) equals 55%

v Unadjusted Income Test: ’ .
.Sch. A-6 Other Interest $56,205 Sch. A-6 Other Interest

Sch. A-29 Interest on Exempt Securmes 31,385 Sch. A-9(a) Capital Gain
Total Investment Income : $87,590 Sch. A-29 Interest on Exempt Securities
Sch. A-9(a) Capital Gain (*) o 8,947 i )

Total Income $96,537 . Total Income——Unad]usted

(*)From sale of non-investment type assets
Ratio of Investment Income ($87,590) to Total Income Unadjusted ($96,537) equals 91%

Deduction Test:" ° . v : .
Sch. A-13 Salaries : $24,000 Sch. A-13 Salaries

Sch. A-17 Tax (Investment related) : - 1,000 - Sch. A-17 Taxes )
Total related to Investments $25,000 - Sch. A-27 Total Deductions °
Sch. A-17 Taxes (Real Estate) : _ 1,200
Sch. A-27 Tota] Deductions * $26,200

Ratlo of Investment Related Deductions ($25 000) to Total Deductions ($26,200) equals 95%

Assets Test—CBT 100 Schedule B (restated at cost)

Cash $21,558
Bonds, Notes & Mortgages 123,821,
-N.J. State & Local Governmental Obhgatlons . . 27,140
All Other Governmental Obligations 1,067,874
Total Intangible Personal Property ’ $1 240,393
Land - 5,000%
Buildings 30,000*
Machinery & Equipment - . 17,000*
Total Real and Tangible Personal Property $52,000
Total Assets - v $1,292,393

(*)Sold during accounting period
Ratio of Total Intangible Assets to Total Assets equals 96%
Corporation A does not qualify since it did not meet the adjusted Income Test. -

.Example No. 2
Corporation B

Adjusted Income Test: ) .- ) ) :
Sch. A6 Other Interest : $82,722 Sch. A6 Other Interest

Total Income from Investments $82,722 ¢ Sch. A-11 Total Ineome—Adjusted

Ratio of Investment Income to Total Income—Adjusted equals 100%
’ . .

Unadjusted Income Test: ‘ : : )
Sch. A6 Other Interest C $82,722- ©  Sch. A6 Other Interest

Total Income from Investments - s $82,722 Sch. A-11 Total Income—UnadJusted

Rat10 of Investment Income to Total Income—Unadjusted equals 100%

Deductions Test:

Sch. A-17 Taxes - : : $1,709
Sch. A-18 Interest Expense o .37 0 N
Total Investment related deductions - $1,746 Sch. A-27 Total Deductions

Ratio of Investment Related Deductions equals 100%

Assets Test: CBT-100 Schedule B (restated at cost)

Cash . $26,482
Bonds, Notés & Mortgages ) 365,444
All Other Governmental Obligations 499,254
Total Investment Type Assets . : $891,180
Total Real and Tangible Personal Property : -0-
Total Assets ‘ -$891,180

Ratio of Investment Type Assets to Total Assets equals 100%
Corporation B qualifi¢s as an investment company since it met each test.

Exanlple No. 3
Corporation C

Ad]usted Income Test: : o
Sch. A-5 Interest on Gov t Obhgatlons . $9,000 Sch. 'A-11 Total Income

7-6.5

$158,590

$56,205
8,947
31,385

$96,537

$24,000
1,000

$25,000 -

$82,722
$82,722

$1,746

$32,000

- Supp. 4-7-03 . -
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Sch. A-6 Other Interest : ' - $5,000 Sch. A-2 Cost of Goods, Sold ) $1,000 -
Sch. A-8 Gross Royalties 8,000 Sch. A-9(a) Sales Price $10,000 ‘
Sch. A-9(a) Capital Gain - 2,000 Gain 2,000 equals ~ (Basis) 8,000
Sch. A-29 Interest on Other Obligations 500 Sch. A-29 Interest’on Other Obligations 500
Total Income from Investments ' $24,500 Total Income—Adjusted - $41,500
Add: Basis of Asset Sold 8,000% . v : :
Gross Investment Income ) - $32,500

(*)Investment type asset

Ratio of Gross Investment Income to Total Income—Ad]usted equals 8% | ,‘

Unadjusted Income Test:

Sch. A-11 Total Income . - ) '$32,000
Sch. A-3 Gross Profit (1,000)
Sch. A7 Gross Rents (6,000)*
Sch. A-29 Interest on Other Obhgatmns 500
Total Income—from Investments : $25,500.

(*)Non-investment income

Sch. A-11 Total Tncome : $32,000

* Sch. A-29 Interest on Other Obligations $500
Total Income—Unadjusted . ) o $32,500

'Ratio of Investment Income to Total Incomé—Unadjusted equals 78% v

Deduction Test:

Sch. A-12 Compensation of Ofﬁcers . $2,000
Sch. A=13 Salaries & Wages ~ 10,000
Sch. A-17 Tax : : ’ 10,000

Total Investment Related Deductions $22,000
(MIncludes $2,000 real estate tax )

N

Sch. A-12 Oompensatlon of Officets $2,000

Sch. A-13 Salaries & Wages . 10,000

Sch. A-17 Taxes, . 12,000*
-Sch. A-21 Depreciation ‘ i B 1,100

Sch. A—27 Total Deductions : : - $25,100

Ratio of Investment Related Deductions to Total Deductions equals 88%

Assets Test: CBT-100 Schedule B (restated at cost)

(non-investment type assets)

Cash $5,000
Bonds, Notes & Mortgages ) 50,000
NJ State & Local Gov’t Obligations 10,000
All Other Gov’t Obligations : - 100,000
Patents & Copyrights - j 1,000
Total Investment Type Assets $166,000

‘Land o . 50,000
Bldgs. & Improvements ) 200,000
Total Real and Tangible Personal Property "$250,000°

~ Total Assets $416,000 .

Ratio of Investment Type Assets to Total Assets equals 40%

Corporation C does not qualify as an investment company since 1t did not meet all tests.

Example No. 4
Corporation D

. Adjusted Income Test:

Sch. A-4 Dividends ) ) $14,000
Sch. A-5 Interest on Gov’t Obligations 12,000
Sch. A-6 Other Interest ' 11,000
Sch. A-8 Gross Royalties . 11,000
Sch. A-11 Total Income ~. o © $48,000
Add: Sales price of assets sold } 50,000
. Total Investment Income : $98,000

(*)Investment type asset sold at a loss
/ Ratio of Investment Income to Total Income—Adjusted

Unadjusted Income Test:
Total Income from investments $48,000

Sch. A-11 Total Income : $48,000
Deduct: Capital loss per Federal Sch. D '(10,050)*
" Add: Basis of capital asset sold 60,050*
Total Income-—Adjusted . . . $98,000
equals 100%
Sch. A—11 Total Income Unadjusted -~ $48,000

Ratio of Total Investment Income to Total Income—Unadjusted equals 100%

Deductions Test:

Total Investment Related Deductions . $30,250.

- Investment Related Deductions $30,250
Sch. A-17 Real Estate Tax , 675
Sch. A-21 Depreciation - . : 120

Sch. A-27 Total Deduct10ns $31,045

Ratio of Investment Related Deductions to Total Deductions equals 97%

Assets Test: CBT-100 Schedule B »(restated at cost)

Cash $11,000
Accounts & Notes Receivable 12,000 -
Corporate Stocks - . 30,000 ;

~ Supp. 4-7-03
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- negotlated by others.

_ stocks, bonds, notes, mortgages,. debentures patent rights or -

-the affiliates.

CORPORATION BUSINESS TAX ACT C

- Bonds Mortgages & Notes ‘ .
NJ State & Local Gov’t Oblrgatrons ) 15,000
. Patents & Copyrights S s X 20,0000 -
-All Other Intangible- Personalty AT o 7._$60,000
Total ]nvestment Type Assets - Lo $178,000
Land - : T s T 815,000
Furniture &Equrpment B “ o " 1,200
* Total Real and Tangible Property Gl 816,200
Total Assets o $194,200.

Ratio of Investment Type Assets to Total Assets equals 92%
Corporatron D quahfres as an mvestment company since it met' each test.

Example No. 5: Corporatron A negotlates and drscounts )

loans as opposed to merely investing in motes that were .
It may not include the income from . -
that ac'tivity in ‘the numerator in determmlng whether its

business “consisted to the extent of at least 90 percent of

holding, investing and reinvesting ‘in stocks, bonds, notes,’
‘mortgages, debentures, patent rights and other securities for
its own account” since it is, in fact, in competition' ‘with the‘

'18:7-"1’.'16

-

(g) An 1nvestment company may also quahfy asa regulat-

o ed 1nvestment company See N. J A C 18:7-1.13. -

Amended by R: 1979.d. 45, effectlve February 6,1979. -

© See: 11 N.LR. 40(d), 11 N.J.R. 150(b).

As amended, R.1982 d:34, effective February416 1982.

© See: 13 N.JR. 684(b), 14 N.J.R. 209(b). -

() added.

'Amended by R.1985 d. 561 effectlve November '4,1985.

© See: 17 N.JR. 1537(a), 17 N.JR. 2677(a).

business of national banks in employlng ‘moneyed capltal .
with the object of making profit by its-use as-money and-as. -

such is a financial business for purp'oses- of _the Act.‘

-Substantially amended. -
Amended by R.1990.d.482, effectrve October 1; 1990

© See: 22 N.J.R. 1904(a), 22 NJ.R. 3159(a).

Example No 6: Corporatron B makes or deals in secured -

or unsecured loans and discounts. -
income from that activity in the numerator:in determmlng
whether its business “consisted to the extent of at- Tleast 90
percent of holding, investing and relnvestrng in stocks,
bonds, notes, mortgages, de_bentures patent rights or other

securities for its own account” since it is, in fact, in competi-

tion with the business of national banks in employing mon-
eyed caprtal with the object of making profit by its.use as
money and as such is a financial business prohlblted by the
Act from quahfyrng for the election.

Example_ No..7: Corporation C'rents or leases property in
transactions that- approximate secured loans. .

It 'may not ",
include the income from that activity in the numerator in

Definition of investment company restructured; investment activities
and assets, receipts, ‘reimbursements, and timeliness of “elections clari-
fied further, pursuant to the -holdings of the court in National Wax

It may not 1nclude the . Paper Company. v..Director, Division of Taxation MC-539-78 (Tax Court

1981) and -Milton Management, Inc. v: Director, Division of Taxation

- MC-386-72 (Division: of Tax Appeals, 1975), and Department of Envi-

ronmental Protection v. Franklin Township, 3 .N.J. Tax 105, 119 (Tax

- Court 1981), aff'd 5 N.J.. Tax 476 (App.Div.1983).

Amended by R:1994 d. 186, effective April 18 1994;

“See: 26 N.JR. 761(a), 26 N.J.R. 1696(b).

: Spec1al amendment, R.2003d.135, effectlve February 27 2003 (to

. expire: August 26, 2003)
See: 35 NJ.R. 1573(a)
Added (g) :

Statutory References .
See N. J S.A. 54:10A-4(f) as to those corporatrons included and those

‘not 1ncluded within the defmttron of: an investment company

' 18 7-1. 16 Financial busmess corporatron, defimtron

determining whether its business “consisted to.the: -extent of

at least 90 percent of holding, investing and rernvestrng in

other securities for its.own account” since this is considered
a financial business activity.

Example No. 8: Corporatlon D provides and charges

(a) “Financial business’ corporation” means a corporatron

that is, in fact, in substantial competition with the business

of national banks, and which ‘also employs- moneyed ‘capital

.- with the object of makmg profit by its use as money through

Corporation O and other affiliates for general and adminis--

trative services it performs on behalf of Corporation O and
The charges cover the cost, which includes a
percentage of Corporation D’s wages, depreciation expense;
as well as other direct and indirect expenses incurred .by
Corporation D to provide these services. . Corporation D
must include such receipts in the denominator, but not the

‘numerator, in calculating the tests prov1ded under - the rule.

any-of the following:

1. Dlscountrng and negotratmg promrssory notes, -
drafts bills of exchange and other ev1dences of debt;

2 Buylng and selhng exchange

3 Makmg of or dealmg in secured or unsecured loans
~and- dlscounts o

4. . Dealing in securrtles or shares of corporate stock by

purchasrng and- selhng such securities and stock without

The charges made to O go beyond actual re1mbursements~

and, while considered receipts, are not considered receipts

~from qualified investment activities within the meanrng of
| the rule.

Where such inclusion causes the. percentage. to
drop below the 90 percent requirement, the corporation will

‘be denied its claim to investment company status.

recourse, solely upon ‘the order and for the account of
customers

5. Investing and re1nvest1ng in marketable obllgatlons ‘
evidencing 1ndebtedness of -any ‘person, copartnership,

.. association or corporation in the form of bonds, notes or

*.debentures commonly known as 1nvestment securltles or

Supp.. 4-7-03
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6 Deahng inor underwntmg obhgatrons of the Unrt_ S

Ced States, any state or any political subdivision thereof or

o o ‘.ﬂ,of a corporate 1nstrumenta11ty of any of them

7. Certain leasing transact1ons whrch approx1mate se- .

: '.v:"cured loans by meetlng each of - the followrng _require-
‘ments : :

same property
: 1n The lease must be a net lease

Lessor may not rely on repetltrous leasmg of the’ ‘

Lessor must look prlmanly to the credltworthl-. o
“’ess of the lessee in.order to recover 1ts mvestment o

vy . The lessor ‘must recover. its full mvestment plus

1ts cost of . f1nancrng through the rental payments tax.

‘ benefrts and the resrdual Value of the property

.:‘v(b) For purposes of thlS sectlon

"1, “Tax beneflts ‘means’ those beneflts der1ved from
'deprec1atron and any 1nvestment tax cred1t related to the
: fmanced property : s S

-'2 “Resrdual value of the property means the. estl-_’

“‘mated value of the leased property at the end'of the

f'orlglnal lease as, determlned at, the trme the lease 1s' 2

‘ _executed

3 . “Net lease means a lease under whrch the lessor
“will not, d1rectly, or 1nd1rectly, prov1de or.be obhgated to-

provrde for:

The servrcrng, repalr or mamtenance of the leased‘

" property dunng the lease term

~The purchasmg of parts and accessories for the

S ;:;.,fleased property; however, the 1mprovements and addi-
tions to the leased property may be leased to the lessee s

- ‘upon 1ts request

lll

-nies, or investment bankers not employing moneyed capr-'
- tal with the object of making profit by its use-as money or

" in. substantial competltron with. the bus1ness of natlonal:

banks
6 Real estate 1nvestment trusts

T Cred1t unlons orgamzed under the laws of th1s
State .

5 Securrtres brokers. or dealers investment compa-

- 8. Savmgs banks orgamzed under the laws of thls’, ‘
... State; : :

9.. Sav1ngs and loan or burldlng and loan assocratrons . ﬁ

organrzed under the laws of this State; -

g State and

i 11
. the laws of this State

g

(d) A financial busmess corporatron may not quahfy asan -
. investment company as that term is. used: m N J.A.C.
.18 7—1 15 o : S :

(e) The busrness of natronal bank is defined, and may be o
- redefined from time to time, by the Congress of the United -

~ States” at 12 USCA 21 et seq (The National Bankmg

~ Ach). R ST S

"1 -l “The busmess of natlonal banks

:_holdrng compames or afﬁhates

: '(f) A corporatron may quahfy as a fmancral busmess
" corporation’ provrded that 75 percent of its gross income is:
derived from the activities enumerated in (a)1 through (a)7 .

- : a5 ~.above.
“The loan of replacement or substrtute property -

o whlle the leased property is bemg serv1ced

For purposes “of makrng this' computation,: gross

income ‘shall be the sum. of the amounts reported on line 1 '

- and-lines’ 4 through. 10 .of Schedule ‘A on: Form BFC—

The purchasmg of 1nsurance for the lessee ex-;

"'i""cept where ‘the lessee has falled in its’ contractual

£ ‘f‘obhgatlon to purchase or mamtarn the requrred 1nsur-'

o ance

" v. . The renewal of any l1cense or reglstratron for the~

:property unless such action by the taxpayer is clearly

o necessary 0 protect 1ts 1nterest asan owner or flnancrer -

" fof the property

: (c) A fmanc1a1 busrness corporatlon shall not 1nclude
Any enterprlse that is not a corporatlon '
2 Nat1onal banks, L

ad]usted as follows

1. “Gross income” for purposes of thrs subsectlon and

State banks and trust companres orgamzed under:

, as. used in
NJSA. 54; 10A—4(m) and this section means the business e
.-of the bank 1tself and does not 1nc1ude bank subsrdlarles i

10. Pawn" brokers organlzed under the laws of thrs

NJ.A.C, 18:7-5. 2(a)7iii means the result of adding the o
.income’ amounts for gross receipts, or sales, d1v1dends .

' 1nterest gross rents,: gross royalties, . capital galn ‘net
~‘income, net gain or loss from line 14(a), Part II, Federal - :
N Form 4797 and other income as adjusted for interest on -
_Federal state, mun1c1pal and other obhgatlons not 1nclud-

- “ed in hne 5 above and the d1v1dend exclus1on

3. Productlon credrt assoc1at10ns organlzed under the ..
~ Farm Credlt Act of 1933 or- the Farm Credit Act of 1971 o

"-‘;Pub L.91-181 (12 US.C. § 2091 et seq.);

4 Stock or: mutual 1nsurance compames authorlzed to o

r-,transact busmess in thls State, e

o nator .

R 'The gross mcome 1ncluded in (f)2 above resulting
from’ ithe activities set forth in (a)l through (a)7 above is .

. the numerator, and

4. If the resultrng percentage of (f)2 and 3 above is75 ]
percent or ‘more, such corporatlon is a f1nanc1al busmess

‘ corporat1on

18

2. Gross 1ncome arrlved at (f)l above is the denoml- Wt
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‘CORPORATION .BUSINES:S TAX"*ACT :

(g) A corporatlon that quahﬁes as-a. flnancral busrness

corporation. must file a Corporation. Business Tax Return-
. for Banking and ‘Financial Corporations, Form BFC-1 and-
~‘complete Schedule L apportioning” the “financial business - -
conducted in New Jersey consistent with N.J.S.A. 54:10A-38 ..

(Sectlon 38 of the Corporatron Busmess Tax Act)

" Repealed by R. 1979 d.4s, effectlve February 6, 1979

See:: 11 N.J.R. 40(d), 11 N J.R. 150(b).

Formerly entitled “Motion to report as investment company
New.Rule R.1987 d.335, effective: August 17, 1987.-
See: 19'N.J.R. 712(a), 19 NJR. 1568(b).

* Amended by R.1993 d.364, effective July 19; 1993,

See: 25 N.IR. 1841(a), 25 NJR: 3239(a) B

Appllcatlon of the tax to hcensees under the '
Casino Control Act casino busmess '
‘consolidated Teturn

18:7—1.17

(a) Pursuant to NJ.S.A. 5: 12—148(b) any busmess con-»;fﬁ
ducted by an individual, partnership, corporation, or any

other entity, or any ¢ombination thereof,: holdmg a license

pursuant to the Casino Control Act shall, in addition to all- ‘
other taxes imposed-by that act, file a. ‘consolidated corpora-’
tion business tax:return pursuant to the Corporatlon Bu81- '

ness Tax Act. and pay the taxes- 1nd1cated thereon S

. (b) The consohdated return to be frled under the Casmo .
~ Control Act is in addition to, and not in lieu of, any return - - -
Provided,

" however, that where any corporation is a licensee under ‘the
Casino Control Act, it may_ exclude from the ‘return due

due under the Corporation’ Business Tax Act.-

under the Corporation Business Tax any item of income,

(c) The prmcrples of consohdatlon are: determlned by

: regardmg ‘each’ casiio - hotel -as though it were a single
“corporation. reporting in its own right under the Corporation -
Business Tax Act. The- tules governing consolidation under
the Internal: ‘Revenue Code do not apply The business
o conducted by each"casino hotel shall give rise to. an obli-
‘gatlon to file-a. separate consohdated corporation business’

“tax return based on all the busmess activities conducted w1th

“loss. or deduction appearing on its consolidated return; but .
- which would have been reported on its own separate return .-
under the Corporation: Business Tax Act for the year for
. which that-item would otherwrse have. been- reported Pro- .
- vided further, that where ‘any corporation is a partner.ina. . -
licensee under the Casino :Control Act, it may. srmllarlyi
exclude its share of distributable income or loss attributable
to its partnership interest ‘in the licensee which would

otherwise have been: reported by it on its own - separate'_

return under the Corporatlon Business Tax Act, -

~ the Corporation Business Tax Act."

2 The return filed ‘under the . Corporatlon Busrness s

Tax Act shall reflect taxable income before net operating

loss dediiction’ and special deductions which is- requlred to. - -
be reported to the United: States Treasury: Department.
for the purposes ‘of computmg its' Federal “income tax... --
Claims for exclusion for any duplication shall be separate-*
- ly identified in- computing entire net .income and be -
: ,documented and recoriciled on the return due under the o

g Corporatlon Busmess Tax Act.

3. The amount of net worth reported on the separatev

' return filed under the Corporat1on Business Tax Act by a
corporate member of a.consolidated: group - may be re-

__duced by an amount also reported on the consolidated -
‘corporation business tax return of the casino business to

- the extent that such net worth would have been duphcat-"' :

ed on both returns

respect to that casmo ‘hotel. All licensees subject to common

effective control w1thout respect 'to. their form of organiza-

tion or the form of llcense held, except for licenses issued to

; . 1nd1v1duals in their capa01ty as: employees must join in filing
- the consohdated return. All transactions between or among
. ‘them are to.be ehmrnated in- consolidation and shall not
"appear on the consohdated return Accordrngly, where the -
.same licensee is a partrclpant in the business conducted by . :
:more than one casino hotel, it must join in filing a consoli- o

dated return with each such business. A change in common

',v;.effectlve control termmates the ﬁscal year for purposes of
R -{‘.frlmg the consohdated return , :

1. Common effectlve control is the ‘power - exerc1sable’

’.’by any persor .or - entlty arising out of ownershrp or a.

contractual arrangement which joins more than one licen-

' see and permlts domination in the management ‘of more
.+ than one. licensee for the: purposg, of -engaging in a single. -
" casino hotel busmess

-Common’ effectrve control ‘also ¢
“occurs- where a contractual arrangement permlts more

business. For example, where the same persons or enti-
“ties 51multaneously ‘control- votlng stock, boards of . di-

~ rectors Or serve as.or nominate managrng partners or are -
employed as, managers or executives in more than one
- licensee which part101pates in the business act1v1t1es con-
" ducted by the same casino hotel, or where a licensee .

- “executes.a sale and leaseback of its property with another .

’ hcensee and reserves: by contract the optron to recover its -

1. In no event may the tax reduct1on arising out of any © - property, all such licensees shall join in frhng the consoli-- -

such exclus1on exceed the portlon of the tax paid with the dated: return Notw1thstandmg an absence of -common
‘consolidated return which is'clearly -attributable to the net -
effect of the existence of the-amount which is duphcated e

in entire net income on the separate return flled under' o

- ownershlp, licensees ]omed in the" operatlon of the busi- =
“ness-‘conducted by.a casino hotel by management contract

: 2. Consrstent with NJ AC 18:7-11. 15(a) the sepa-
- rate return due under the Corporat1on Busmess Tax Act’
may not be consolldated '

o3 Certam corporatrons that are members of afflllated -
or controlled groups may be required to file consolidated

" returns. pursuant to- NJ SA 54 10A—10 See NJAC i
18 7—5 11.. : -

-’(d) Where a hcensee is engaged ina busrness wholly,

unrelated to: the casino hotel, or is engaged in the. operatlon - :
of more than one. casino-hotel, common. costs must be
‘-f--_'apportloned in'a reasonable manner cons1stently applied.. -
" The method of apportionment shall be: disclosed on the
o consohdated return and may. be adjusted by the Director |
~where it shall appear to hrm to. result ina distortion of tax,
i 'habrhty ‘ S : ,

 Supp. 47-03

‘than- one licensee to operate joinitly a single casino hotel =

or partnershrp arrangement shall ]om in frhng the return. &
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" (e) Where the hcensees Jommg in ﬁhng the consolidated
" return do not have a common fiscal year, the return may be

based upon the fiscal year of the casino operator as defined-

-at NJLA.C. 19:54-1.2 where all. licensees j join in making such
~an election.-

- ends. Separate schedules reconcrhng timing differences in
ellmmatlon of balance sheet items ‘and items of entire net
ificome attributable to the lack of a common fiscal. year
must be ‘submitted as part of any such consolidated return.

" In the absence of this election, the return shall: be based on.

- a calendar year- endmg December 31.  The reportmg meth-

od,’ oonce ‘adopted, is effective for all: future’ returns unless” -

3 the | prlor consent of the Dlrector is obtalned for a change

EXAMPLE
.5 o Manage- A TR -
.- "Hotel =" - ment Co. Elimina- ' Consoli-~.- Duplications . e
Entity1 - Entity2 - . tions | dated - Entity 1 - Entity2 P b
L , Dr. . Cr. ' Dr. Cr. Dr. Cr Dr.’: Cr.. “Dr. Cr. Dr.. Cr
. Gaming Revenue - -$  $1000 $ ~ $-0- $  $.- §  $1000 $  $1000 $ $-0-
Other Income . - 200 T 0= L 200.. - 2000 o =0-
. ' ‘Management Fees  ~ ..> =0 .. 500" 500 B e (=
"+ Total Income 12000 500 S T2000 12000 -0
Management Fees 500 : R | . 500 0= 0= -0-
- Payroll Deductions * . =0~ - .© . 200’ ‘ ,200 S 0= 2000
- Other Deductions. - * 200 =+ =0~ -~ S 2000 200 0 —0-
. Total Deductions - =700~ - - 200 " ~ 400 2000 1200
"~ NetIncome: - . 500 . 300 0800
Duplications . R IO " 1000.". “(200)
" Entity #1° L L
Net Income e S P e e $ 500
- Adjustment for duphcatron STl (1000)
.-;TaxBase B A PR KPP S I =0- -
) Q,Entlty#Z
" NetIncome:. .. ..... SR el $ 300
 Adjustment for duphcatron e e (200)
STaxBase.......... ... 000 e $ 300

The other licensees may then ‘include their
‘respective financial condition and operations-on the basis of
their own' fiscal years within Whlch ‘the consolidated year

® A legend shall be prommently drsplayed on the face of = "

any return filed under this section 1dent1fy1ng the returnasa
‘casino business consolidated return. - . i

Entrty #2 may elect not to exclude dup‘licati’ons'

New Rule, R.1985.d. 453 effective September 3; 1985
See: 17 N.J.R. 901(a), 17 N.J.R. 2145(a). '

) Specral amendment, R.2003 d:135, effectrve February 27, 2003 (to.

. expire August 26, 2003)
- -See:. 35 N.J.R. 1573(a).
C L Add'ed '(c)3§

: 18 7—1 18 Deﬁmtnon of § corporatlon o

eSS corporatron means. a corporatlon 1ncluded in the
- definition of an “S corporation” pursuant to ‘section 1361 of

: " * the ‘Federal Internal Revenue- Code of 1986 26 US.C. .
o8 1361 e

LA Specral New Rule, R2003 d.13s, effectlve February 27 2003 (to explre ‘

- August 26, 2003)
- Seg: 35 NJ R 1573(a)

- 18 7-1. 19 Definltron of New Jersey S corporatlon ‘ :

.- “New: Jersey S ‘corporation” means -a“corporation that is o

~.-an S corporation which has made-a valid election pursuant . = -
to section 3 of P.L. 1993, ¢.173 (N.J.S.A. 54:10A-5. 22) and -

* which has been an'S corporatron contlnuously since the.

- effective date of the valid election made pursuant to sectron L
- 3.0of P. L‘ 1993 ¢ 173 (NJ SA 54: 10A—5 22). ’

Spec1a1 new rule, R. 2003 d. 135 effective February 27 2003 (to explre
August 26,2003). = . B ) ’

‘See: 35 N. J R. 1573(a)

7L A87-1. 20 Defimtmn of publrc utrllty TS : _
§ “Pubhc utility” - means- “pubhc ut111ty” as. defmed in.

NJSA 482—13

) Specml new rille, R. 2003 d. 135 effectlve February 27, 2003 (to exprre‘ .

- Augast 2, 2003)

i
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18 7-2.5

CORPORATION BUSINESS TAX ACT
See: 35 N.J.R. 1573(a)

18 7—1 21 Deﬁmtron of quahfied 1nvestment partnershlp

“Qualified investment partnership” means a partnershlp-

under this Act that has more than 10 members or partners

with no member or partner owning more than a 50 percent
interest in the entlty and that derives at least 90 percent of
its- gross income from ‘dividends, 1nterest payments w1th o
respect to securities loans, and gains from the sale or other

disposition of stocks or securities or foreign currencies or
commodities ‘or other similar income- (including, -but. not

limited to, gains from swaps, options, futures or forward

contracts) derived with respect to its business of investing or
trading in those stocks, securities, currencies or. commodi-
ties, but “investment partnership” shall not mclude a “deal-
er in securities” within the meaning of section 1236" of the
Federal Internal Revenue Code of 1986, 26 U.S.C. § 1236.

Speaal new rule, R.2003 d. 135 effectlve February 27, 2003 (to exp1re :

August 26, 2003).

-See: 35 N.J.R. 1573(a).

' 18:7-122 Definition of savings institution =, -
“Savings institution” means a State or Federally chartered

building and loan assocratron savmgs and loan assocrat1on
or savings bank.

Special new rule, -R.2003 d. 135 effectrve February 27, 2003 (to expire

August 26, 2003).

. See: 35 N.JR. 1573(a)

18:7-1.23 Deﬁmtron of partnershlp

“Partnership” means an entity. classrfred as.a partnershlp
for Federal income tax purposes.

Special new rule, R.2003 d.135, effectrve February 217, 2003 (to explre

August 26, 2003).
See: 35 N.J.R. 1573(a).

SUBCHAPTER 2. NATURE OF TAX |

18: 7—2 1 ' Nature of tax, ‘in general

(a) The Act imposes a franchlse tax on every domestic
corporation not otherwise exempt -and upon every foreign
corporation not otherwise’ exempt, falling within any of the
taxable categories enumerated in NJAC. 18:7-1. 6.

(b) All corporations incorporated in New Jer‘sey and all

foreign corporations acquiring a taxable status in New Jer--

sey 1mmed1ately become subject to the tax.
Amended by R.1994 d. 186 effective April 18 1994
See: 26 N.LR. 761(a), 26 N.J.R. 1696(b).

Statutory References ‘
See N.JS.A. 54:10A-2 as to those domestic: and forergn corporatlons

deemed to have acqu1red a taxable status.
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18 7—2 2 Calendar and fiscal yearS° deﬁmtrons

~(a) The term “calendar year” means an accounting peri-

'od endmg on- December 31

(b) The term “frscal year means an accounting period

: endmg on the last day of any. month other than December.

: Statutory References . .
See NJS.A. 54 10A- 4(1) as to defmrtron of “fiscal year

18:7-2.3 Federal calendar or fiscal year for reportmg

(a) _In. general, the calendar or fiscal year on the basis of
which the taxpayer is required to report for Federal income

‘tax purposes is the calendar or fiscal year on the basis of
BN which it is required to' report for purposes of -the Act.

(b) Reports ‘based on a 52—53 weeks account year will be
accepted where that method of reportmg is permissible and
used for Federal tax putposes. If that method is used, a
fiscal year which begins within seven days from the begin-

- ning of any calendar month shall be deemed to have begun
on the first day of that calendar month, and any fiscal year

which ends within seven days from the end of any calendar

. month shall be’ deemed to have ended on the last day of

that calendar month

_(c) Subsection (b) above shall be used to determine the

applicability of the Business Tax Reform Act, P.L. 2002; c:40
~to a taxpayer having -a 52-53 week’ year beginning on or
" about January 1, 2002

Specral amendment, R2003 d.135, effectrve February 27, 2003 (to i
-expire August 26, 2003).

" See: 35 N.J.R. 1573(a)

Added (c).

18 7-2.4 Proof of Federal accountlng period

Every domestic and every foreign corporation Wthh ac-
quires a taxable status in New Jersey shall submit proof to
the Division of Taxation, within 90 days of the date of
incorporation or the date of acquisition of such taxable
status, of the accounting period estabhshed by it for Federal
income tax purposes

Amended by R.1979 d.45, effective February 6, 1979.
- See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

18: 7—2 5 Proof of accountmg perlod other than Federal
- basis

A subject corporatron which is not required to file a

.Federal income tax return shall also submit proof to the
“Division of Taxation, within 90 days-of the date of i incorpo-
. ration: or the date of acquisition of a taxable status, of the
- accounting period on the basis of which to report for
' purposes of the Act.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Supp. : 4-7-03



' 18:7-2.6

18:7-2.6 Subject corporatlons must file on basis of

calendar year period unless 0therw1§e permitted

A sub]ect corporation which is not required. to file a
Federal income tax return must file its Corporation Business
Tax Return on the basis of a calendar year accounting
period unless permission to employ a fiscal year basis has

- been granted in writing by the Division of Taxation upon

application having been made.

Amended by R.1979 d.45, effective Februéry 6,.1979. .
Seet 11 N.IR. 40(d), 1L NJR. 150(5).

- 18:7-2.7 Effect of failure by a corporatlon to establlsh
accounting period

A corporation which has not established an accountmg
perlod for Federal income tax purposes shall be deemed to
be operating on the basis of a calendar year accounting
penod until proof has been submitted to the Division of
Taxation of the establishment of a fiscal year accounting
period for Federal income tax purposes.

- Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

18:7—2.8 Effect of failure by a corporation to submit proof

of an established fiscal year accounting period

Every corporation which has not-submitted satisfactory
proof to the Division of Taxation that it is operating on a
basis other than a calendar year accounting period for
Federal income tax purposes, shall be deemed to be operat-
ing on the basis of a calendar year accounting period.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

18:7-2.9 Effect of proof of established fiscal year
accounting period submitted late

Upon due proof of the establishment of a fiscal account-
ing period and the filing of a proper return covering such
period accompanied by payment of the tax liability, a corpo-

ration shall be credited with any payment made in connec-

tion with a return previously filed on the basis of a calendar
year period by reason of this regulation.

18:7-2.10 ' Period of appllcatlon of tax

The tax is imposed for each calendar or flscal period of
the taxpayer, or any part thereof, during which the taxpayer
had-a taxable status as described in N.J.A.C. 18:7-1.6. See
N.J.A.C. 18:7-1.6, (Taxable status; how created.)

Statutory References

See N.J.S.A. 54:10-15 as to annual payment of franchise tax for all or
part of a taxpayer’s annual or fiscal year accounting period.

Supp. 4-7-03 .

DEPT. OF TREASURY—TAXATION

‘Case Notes
Rule prov1des that corporation business tax be imposed upon each
calendar year or fiscal period of the taxpayer; business held subject to
tax despite its winding down because it remained an enterprise employ-

- ing money capital coming into competition with the business of national

banks and still generating interest income. ILH.E. Financial Corp. v.
Taxation Div. Director, 3 N.J.Tax 375 (Tax Ct.1981).

18:7-2.11 Component factors of tax base

‘The tax for the period or partlal perlod prescribed in
N.J.A.C. 18:7-2.10 is measured by taxpayer’s allocable entire
net income. The tax liability may also be the Alternative
Minimum Assessment amount calculated pursuant to

~ N.J.S.A. 54:10A-5a and N.J.A.C. 18:7-18.

CAs émended, R.1970 d.121, effective October 5, 1970.

See: 2 N.J.R. 78(a), 2 N.J.R. 95(a).-

Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Special amendment, R.2003 'd.135, effective February 27, 2003 (to
expire August 26, 2003)."

See: 35 N.J.R. 1573(a).
Added the second sentence.

Statutory References
N.J.S.A. 54:10A-5, 15.

~ 18:7-2.12  Application of State franchise tax to

corporations

The franchise tax is imposed for all or any part of each
calendar or fiscal year during which the taxpayer possessed a
New Jersey franchise or otherwise.has a taxable status as set
forth in N.J.A.C. 18:7-1.6 or other provision of these rules.

. Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Speaal amendment, R.2003 d.135, effective Februdry 27, 2003 (to
expire August 26, 2003). :
See: 35 N.J.R. 1573(a).
Substituted “N.J.A.C. 18:7-1.6 or other provision of these rules” for
“NJ.A.C. 18:7-1.16".

Cross References '
As to taxable status, see N.J.A.C. 18:7-1.6.

Statutory References

© See N.J.S.A. 54:10A-15 as to payment of franchise tax for all or part
of each of a taxpayer’s fiscal or. calendar year accounting period

- (beginning January 1).

18:7—2.13 Conditions destroying franchise and franchise
tax

A domestic corporation may cease to possess a franchise
as a result of:

1. Its dissolution;

2. Its consolidation or merger into another corpora-
tion; ‘ '

3. 'The surrender, revocation or annulment of its char-
ter; or

4. The expiration of the term of duration prescribed
in its charter.
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CORPORATION BUSINESS TAX ACT

18:7-3.4

Amended by R.1979 d.45, effective February 6 1979.
See 11 N.J.R.-40(d), 11 N.J.R. 150(b).

18:7-2.14 Allocation of payments received with CAR-100
(a) The CAR-100 serves both as a corporation’s annual
report and also as a voucher with which to remit the total
‘corporation business tax balance due and the annual report
fee payments. Payments received in connection with the
joint Corporation Business Tax/Corporate Annual Return
filing and payment program shall first be used to satisfy the

Corporate Annual Report Fee and/or the Registered Agent

Change filing fee pursuant to N.J.S.A. 14A:15-2(5) or (6).
Any remaining credit shall then be used to satisfy taxpayer’s
Corporation Business Tax 11ab111ty pursuant to NJS.A.
54:10A-1 et seq. :

(b) Underpayments relating to »unpaid Corporate Annual
Report fees are not subject to imposition of penalty and
interest pursuant to the Corporation . Business Tax Act,
N.J.S.A. 54:10A-1 et seq., or the State Tax Uniform Proce-
dure Law, N.J.S.A. 54:48-1 et seq. :

(c) Corporations filing Corporation Business Tax Returns
that are foreign corporations not. authorized to do business
in New Jersey (cf. N.J.S.A. 14A-13.3) or corporatlons that
have had their corporate charters voided or revoked or that

have withdrawn their corporate authorization shall have the:

Corporate Annual Report Fee and/or Reglstered Agent
Change fee satisfied only if the tax return as- flled reﬂects
. the fee on the appropriate line.

(d) Corporations filing Corporation Business ‘Tax Returns

for an initial short period. return covering a period of less
than six months shall not have payments applied to the

Corporate Annual Report Fee. Other short period returns
of less than six months shall have the Corporate Annual
Report Fee and/or Registered Agent Change fee satisfied
only if the tax return as filed reflects the fee on the
appropriate line. For- purposes of this section only, returns
filed for periods in excess of six months shall be deemed full
year flhngs ‘

(e) Subsequent payments made to satisfy Corporation
Business Tax deficiencies will first be applied to the oldest
year where a deficiency exists satisfying the required Corpo-
rate Annual Report Fee and/or Registered Agent Change
fee and then any remainder shall be used to satisfy Corpora-
tion Business (T'ax, penalties, or interest due..

New Rule, R.2001 d.260, effective August 6, 2001.
See: 33 N.J.R. 1344(a), 33 N.J.R. 2678(a):

SUBCHAPTER 3. COMPUTATION OF TAX

18:7-3.1 - General bases for computation of tax

'On a return for any accounting period which begins after
June 30, 1986, no portion of the tax is measured by net
worth. :

7-13
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‘Amended by R.1983 d.62, effective March 7, 1983.

See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).” -
Added “accounting period before July 1, 1986” to (a). Also added

(b)-(e)-
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

- See N J.S.A. 54:10A-5 as to how taxpayer should compute the total
amount of franchise tax payable.

18:7-3.2 (Reserved)

Amended by R.1970 d.121, effective October-5, 1970.
See: 2.N.J.R. 78(a), 2 N.J.R. 95(a)..

- Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). - -
Section was “Computation of tax on entire net worth”.

18:7-3.3 (Reserved)

Amended by R.1979 d.45, effective February 6, 1979
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b):
As amended, R.1983 d.62, effective March 7, 1983.
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).
[ Added “accounting period before April 1, 1983”.
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section - was “Computatlon of tax on average value of real and
tangible personal property”.

18: 7—3 4 Minimum tax

(a) The tax paid in the case of an investment company, a
regulated investment company or real estate investment
trust shall not be less than $250.00, provided, however, for

~ calendar year 2002 and thereafter the minimum tax shall be

$500.00, unless the- taxpayer is a member of an affiliated
group or a controlled group pursuant to Sections 1504 or
1563 of the Federal Internal Revenue Code of 1986, and
whose group has total payroll of $5,000,000 or more for the
privilege period, ‘the minimum tax shall be $2,000. The
minimum tax for other corporations is set forth in (b)
through (i) below. -

(b) For accounting or privilege periods beginning prior to
calendar year 1994, the tax paid pursuant to the corporation
business tax in the case of a domestic corporation shall not
be less than $25.00 and in the case of a forelgn corporation
shall not be less than $50 00.

(c) For accounting or privilege periods beginning in cal--
endar year 1994, the tax paid pursuant to the corporation
business tax in.the case of a domestic corporation shall not -
be less than $50.00 and in the case of a forelgn corporation
shall not be less than $100.00.

(d) For accounting or privilege periods beginning in cal-
endar year 1995, the ‘tax paid pursuant to the corporation

‘business tax in the case of a domestic corporation shall not

be less than $100.00 and in the case of a foreign corporatlon
shall not be less than $200 00.

(e) For accounting or pr1v1]ege periods beginning i in cal-
endar year 1996, the tax paid pursuant to the corporation

Supp. 4-7-03



18:7-3.4

DEPT OF TREASURY—TAXATION

- business tax in the case of a domestic corporation shall not
- be less than $150.00 and in the case of a forelgn corporatlon
shall not be less than $200.00.

(f) For ’accounting ot privilege periods beginning in cal-
endar years 1997, 1998, 1999 and- 2000, the tax paid pursu-
ant to the corporation business tax in the case of a domestic
corporation shall not be less than $200.00 and in the case of
- a foreign corporation shall not be less than $200.00.

“(2) For accounting or privilege periods beginning‘in cal-
endar year 2002, the tax paid pursuant to-'the corporation -

business tax in the case of a domestic corporation shall not

be less than $500.00 and in the case of a foreign corporation -

shall not be less than $500.00; provided; however, :for ac-

countlng or privilege perrods beginning in calendar year -
2002, for a taxpayer that is a member of an affiliated group

or a controlled group pursuant to sections 1504 or 1563 of

group has total payroll of $5,000,000 or more for the
privilege penod the tax paid pursuant.to the corporation

business tax in the case of a domestic corporation shall not
be less than $2,000 and in the case of a foreign corporation

_ shall not be less than $2,000. If the related corporations ‘do

not have the same fiscal years, the overlapping portron shall
“be placed upon the equlvalent frscal bas1s to arrive at the -

threshold amount

(h) The Drrector shall ad]ust the ‘minimum | tax for ac-

" counting or privilege periods beginning in each fifth year - -
- following calendar year 2002 and each fifth year thereafter .

by multiplying the minimum tax for periods beginning in
2002 by an amount equal to one- plus 75 percent of the

: 1ncrease, if any, in the -annual average United States produc-'

- er price index for finished goods published by the Federal
' ’Department of Labor, Bureau of Labor Statistics, for the

“year preceding the determination year over such index for

calendar year 2001.

(1) If a taxpayer is part of a group of taxpayers in which

the tax liability of the group is reflected on a single return of

" a member of the group, the other members of the _group are
required also to file returns with New Jersey. Such returns

- shall reflect the minimum tax. - Entities required to file

* minimum returns under this subsection include, without

limitation thereto, qualified New Jersey Subchapter S sub- -
- sidiaries, members .of a casino “consolidated -group, and

members of a combined group required to.file a consolidat-

ed return by the'director pursuant to,N.J S.A. 54:10A-10c.

Amended by R.1970 d.121, effective Oct. 5, 1970
-See: 2 NJ.R. 78(a), 2 N.J.R. 95(a).y -~
Amended by R.1983 d.62, effective March 7, 1983
- See: 14 N.J.R. 1206(a); 15 N.JR: 343(d). :
- Changed “New Jersey” to “domestic” corporation. Added ‘account-
. ing period before April 1, 1983”. Added $250.00 tax for investment,
" -régulated investment and real estate investment companies.
. .Repeal and New Rule, R. 1994 d. 186, effective Apr11 18 1994
~ See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). .
i Sectlon was “Computatron of tax by domestic-corporations”.

Supp. 4-7-03

SpeCIal amendment R.2003 d135 effectlve February 27, 2003 (to
expire 'August 26, 2003). !
See: 35 N.J.R."1573(a).

Rewrote (a); in (f), mserted “1998 1999 and 20007 following. “1997”;

added new (g) and recodified former (g) as (h); in-new (h), substituted

#2002” for “1997” throughout and “2001” -for “1996”, added (1) -

Statutory References

‘See NiJ. SA 54:10A-5(e) ‘as, a minimum amount of franchlse tax "

which may be assessed.

o o " Case Notes

. Provision for computation of tax based on number of shares ‘autho- -
rized as of the close of the calendar or fiscal accounting period covered .
by a return, in the absence of a statutory determinative date, not

challenged; ' provision compared to real and personal property-alterna-

tive tax as mean average value on a quarterly basis.in N.J.A.C. 18:7-8.6. -
General Trading Co., Inc. v. Dlrector D1v of Taxatlon, 83 N J. 122, 416
A 2d 37 (1980) ; :

the . Federal -Internal Revenue Code Of 1986, -and whose . -

18: 7-3. 5 (Reserved)
Amended by R:1979 d.45, effectlve February 6, 1979

_See: 11 N.T.R. 40(d),-11 N.J.R. 150(b).

Amended by R.1982 d.395, effective November 1, 1982

_ See; 14 NJR. 826(b), 14 N.JR. 1221(b).

Added (c).

‘Amended by R.1983.d.219, effectivé June 20 1983.
-See: 15 N.J.R::320(a); 15.N.J.R. 1038(e).

‘Deleted. and reserved (a). In (b), added 2-4. - Also deleted old (c)
Repealed by R.1994.d.186; effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b):- -
Section was “Computanon of tax by short tax table”.
18 7—3 6 Tax rates——corporatlons, S corporatlons and -
surtax: -

' (a)» Tax‘ rates for C corporations are as follows;

ERE Except as may be provided in (a)3 and 4 below, for/ :
all fiscal periods beginning on or after January 1, 1980,

.the net income tax rate is nine percent, for a corporatlon
~ that i 1s not a New Jersey S corporatlon

"2, Except as may be provided in (a)3 and 4 below, for :

a foreign corporation ‘acquiring a taxable status-in New

Jersey on-or after January 1, 1980 and filing its: New .
Jersey return Form CBT-100 on a short period basis, the -
- tax rate is nine percent on ad]usted entire net mcome ‘

after proper proratron

3. For pr1v1lege periods beginning on or after July 1,

- 1996, ‘a taxpayer that is not a New Jersey S corporation

‘that has, entire net -income of: $100 000 or less for a 12.

month prrvrlege period, the rate for that pr1v11ege penod
shall be 7% percent. A corporation having an accounting
_period of less than 12 months may qualify for this reduced
rate if its income when prorated does not exceed $8,333
per month ‘ :

’ Example ' A taxpayer having a-five month accounting
period qualifies for the 7% percent rate if its income for the
per1od does not exceed $41 666. s

7-14
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18:7-3.6

4. For: pr1v11ege perlods begmmng on or after J anuary‘
1, 2002, a taxpayer that is not a. New Jersey S corporat1on

that has entire ‘net ‘income of $50,000 or less for a

12-month privilege period, the rate for that pr1v1lege'

period shall be 6% percent. ‘A corporation that is not a
New Jersey S corporation’ havmg an accounting period
less than 12 months may qualify for this reduced rate if its
income when prorated does not exceed $4 166 per 1 month.

lows:

1. . For a New Jersey S corporation w1th a flscal year -

beginning after July 7, 1993, but before January 1, 1994

the tax rate for a New Jersey S corporatlon is two percent .
2. For a New Jersey S icorporation. whose pr1v1lege“ -

period begins on or' after January 1, 1994 but before
January 1,-1995 the tax rate for a New Jersey S corpora-
, tlon is 2:350 percent. - » :

3. For a New Jersey S corporatlon whose | pr1v1lege -

' perlod begins on or after January 1,.1995 but before

January 1, 1996 the tax rate for a New Jersey S corpora- : o

tlon is 2.42 percent

4. Periods begmmng on or after January 1, 1996 and‘

ending on or before June 30, 1998:

i. Except as may be prov1ded in (b)4n below for a-
New Jersey S corporatlon whose . privilege perlod beglns -
on or after January 1, 1996 and ends on or before June '

30, 1998 the tax rate, with respect to- its entire net

“income not subject to Federal income taxation (or such
portion thereof as may be allocable to thls State) i8°2: 63 :

. percent: See also (c) below.

ii. For privilege periods begmnmg on or- after July-

1, 1996, and endmg on or before June 30; 1998 a

entire net income. of $100,000 or less for a 12 month
privilege period, the tax rate for. that privilege. perlod
with respect to its entire net income not subject to

Federal income taxation (or such portion thereof as - -
may be allocable to this State) shall be 1.13 percent. A

corporation having an accounting period of less than 12

months may qualify for this reduced rate if its income
~ when prorated does not exceed $8 333 per month See S

also (c) below.

" 5. Periods endmg on or after July 1, 1998 and on or .-

before June 30, 2001:

i. Except as prov1ded in (b)5ii below for a New
Jersey S corporation whose privilege period ends on or
after July 1, 1998, but on or before June 30, 2001 the
tax with respect to its entire net income not subject to
Federal income taxation (or such portion thereof as
may be allocable to this State) is two percent See also
(c) below. . t

“For privilege perlods endlng on or after July 1,

1998 but-on or before June 30, 2001 a taxpayer that-is

a New Jersey S corporation that has entire net income
of $100 000 or less for a 12 month pr1v11ege penod the

7’-15

'(b) Tax rates for New Jersey S corporat1ons are as fol- _

N

tax rate for that privilege period with 'respect to its
- entire' net income -not-subject to Federal income taxa-

~.-tion: (or such portlon thereof as may be allocable to this

State) is 0.5 percent. A corporatlon having an account-
ing period of less than 12 months may qualify for this:
. reduced 'ratefif its income when prorated does not:
,'exceed $8,333 per month -See dlso (c) below. -

6. Perlods endmg on or after July 1 2001 and endmg.
~on or before June 30 2006: :

Except as may be prov1ded in (b)611 below, for a

New Jersey S corporation whose privilege period end-
~_ing on or after July 1, 2001 and ends on or before June
30, 2006 the tax rate, with respect to its entlre net

E ',1ncome not sub]ect to Federal income taxation (or such

-portion thereof as may be allocable to this State) is1.33
'percent See also.(c) below. :

t - For. pr1v11ege perrods endmg on or after July 1,
: 2001 a taxpayer that is'a New Jersey S corporation that
has ‘entire net income ‘of $100,000 or less for a-
12-month privilege period, the tax rate for that privi-

N lege period with respect to its entire net income not

subject to Federal income taxation (or such portion

- thereof as may ‘be allocable to this State) shall be 0 o

: percent A corporation having an accounting perlod of
less than 12 months may qualify for this reduced rate if -
its income when prorated does not exceed $8,333 per

. jmonth See also- (c) below.

7. Periods ending on or after July 1 2006 but on or

‘before June 30, 2007

Except as may be prov1ded m (b)711 below for a

‘ o e New Jersey S corporation whose taxable income is in
. taxpayer that is @ New Jersey S corporation that has

- excess of $100,000 for the pr1v11ege period and whose
taxable year ends on or after July 1,-2006, but.on or

before June 30, 2007 the tax with respect to its entire

* net income not subject to Federal income taxation (or

- such portion thereof as may be’ ‘allocable to th1s State) fo

©is 0,67 percent See also (c) below

o 'vi‘i., For a taxpayer that is a New Jersey S corporation

* having entire net income less than: $100,000 for pr1v1- =
e lege penods endmg on or after July 1 2001 there is no
) ‘tax -

8. . Fot pr1v1lege perlods ending on or after July 1,
2007 there. shall be no- tax 1mposed on New Jersey S

- corporatlons

(c) The rates for income of New Jersey S corporatlons

- Federally are as follows

1. Except as may be provrded in (c)2 or 3 below, for a
New Jersey S corporation the tax rate is nine percent

s multiplied by any of its entire net income that is subject to i

Federal income taxation or such portion thereof as may
be allocable to this State (See, for example LR.C. 1374 :
1375 ) '

. Supp. 47-03
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2. For privilege periods beginning on or after July 1,
1996, a taxpayer that is a-New Jersey S Corporation that
has entire net income of $100,000 or less for a 12 month
privilege period, the tax rate is 7.5 percent multiplied by
any of its entire net income that is subject to Federal
income taxation or such portion thereof as may be alloca-
ble to this State.
1375). - A corporation having an accounting period of less
than 12 months may qualify for this reduced rate if its
income when prorated does not exceed $8,333 per month.

3. For pri{lilege periods beginning on or after January
1, 2002, a taxpayer that is a New Jersey S corporation that

has entire net income of $50,000 or less for a 12 month
privilege period, the tax rate is 6.5 percent multiplied by.

any of its entire net income that is subject to Federal
income taxation or such portion thereof as may be alloca-
ble to this State. (See, for example, I.R.C. 1374 or 1375.)

A corporation having an accounting period of less than 12°

months may qualify for this reduced rate if its income
when prorated does not exceed $4,166 per month.

(d) In addition, a surtax calculated pursuant to N.J.S.A.
54:10A-5.1 and 5.2 shall be computed and added to the
applicable tax, provided that on and after January 1, 1994
there shall be no surtax imposed. The adjusted surtax rate
for accounting periods ending between January 1 and June
30, 1994 is determined by multiplying the surtax rate for the
period (.00375) by a quotient, the numerator of which is.the
number of complete calendar months in the taxpayer’s
accounting period ending before January 1, 1994, and the
denominator of which is the. total number of complete
calendar months in the accounting period. This calculation
ensures that the surtax rate is reduced proportionally for
those taxpayers with a tax year ending after January 1, 1994.
The surtax is then completely eliminated for fiscal year 1995
and thereafter.

00375 x Months ending before January 1, 1994 = Adjusted Surtax Rate

Total months in accounting period

Example 1. A taxpayer whose tax year covers a 12-month -

period ending on January 31, 1994 determines the adjusted
surtax rate as follows: ,0035 x Y. =.00344. Note: For
~ ease of computation, the calculation is rounded to the fifth
decimal place. ‘

Example 2. The adjusted surtax rates for taxpayer with
accounting periods. covering' 12 months are listed below.
Taxpayers with accounting periods covering less than 12
months must compute the appropriate rate using the formu-
la indicated above.

Fiscal Year Adjusted Surtax

- Ended Rate
1/31/94 0.00344
2/28/94 0.00313
3/31/94 0.00281
4/30/94 0.0025
5/31/94 0.00219
6/30/94 0.00188

Supp. 4-7-03

(See, for example, I.R.C. 1374, or

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1980 d.146, effective April 9, 1980.
See: 12 NLJ.R. 159(b), 12 N.J.R. 293(b).
Repeal and New Rule, R:1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b) :
Section was “Method of computing part two of tax, net income
base”.
Amended by R.1995 d.134, effective March 6, 1995. -
See: 27 N.J.R. 57(a), 27 N.J.R. 935(c).
Amended by R.1996 .d.495, effective October 21, 1996.
See: 28 NLJ.R. 3056(b), 28 N.J.R. 4592(b).
Amended by R.1998 d.193, effective April 20, 1998.
See: 30 N.J.R. 605(a), 30 N.J.R. 1426(a).
Rewrote (g) and (h); inserted new (i) ahd (j); and recodified former
(i) through (k) as (k) .through (m).
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.

. (
‘Statutory References

See N.J.S.A. 54:10A-5(c) as to computatlon of tax on basis of- ennre

‘net income.

- 18:7-3.7 (Reserved)»

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). .
(a)2: Added “but before June 30, 1974” (a)3: Added “but before
December 31, 1980”.
Repealed by R 1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Corporation tax prepayments; amounts due”.

18:7-3.8 Investment company; tax self-assessed and
~ payable

(a) The tax payable by an investment company entitled
and electing to report as such is a tax measured by 40
percent of its entire net income at the rate provided by law.

(b) In no case shall the total tax be less than $250.00
provided that for privilege periods beginning on and after
January 1, 2002 the tax shall -not be less than $500.00, except
that for a taxpayer that is a member of an affiliated group or
a controlled group pursuant to sections 1504 or 1563 of the
Federal Internal Revenue Code of 1986 and whose group
has total payroll of $5,000,000 or more for the privilege
period, the minimum tax shall be $2,000 for the privilege
period.”

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1990 d.489, effective October 1, 1990.
See:. 22 N.J.R. 1871(a), 22 N.J.R. 3147(a).
Tax rate amended to conform to statutory tax rates.
Repeal and New Rule, R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Investment-company; tax assessed and payable”.
Special .amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.
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Statutory References’ . :

See N.J.S.A. 54:10A-5(b) as to method of computlng amount of .

franchise tax payable on taxpayer’s entire net' worth. * See N.J.S.A.
54:10A-5(d) as to ‘method: of computing amount of franchise tax
- payable by an investment company which has elected to report as such.

18:7-3.9 - (Reserved)

Amended by R.1982 d.6, effective February 18, 1982.
See: 13 N.J.R. 688(a), 14 N.L.R. 105(d). = .

“By” was “for”; added “on and after”; deleted “and thereafter”;
added “but before December 31, 1980”; added “NJ.AC. 18:7-3.77;
deleted “section 3.7”; - deleted “of this chapter”. K
Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Section was “Investment company tax prepayments amounts, dates

due”.

18: 7-3.10 Regulated 1nvestment company; tax payable

(a) For the privilege periods begmmng before January 1,
2002, the tax payable by a regulated investment company,
entitled and electing to report as such, is $250.00.

(b) For privilege periods beginning on and after January
1, 2002 the tax applicable to a regulated investment compa-
" ny shall be $500.00, provided, however, that for a taxpayer
that is a member of an affiliated group or a controlled
' group pursuant to sections 1504 or 1563 of the Federal
Internal Revenue code of 1986 and whose group has total
‘payroll of $5,000,000 or more for the privilege period, the
minimum: tax shall be $2,000 for the privilege period.

- (c) A regulated investment company, as defined in
NJ.S.A. 54:10A-4(g), that also qualifies as an.investment
company, as defined in N.J.S.A. 54:10A-4(f), is not subject
to the. AMA. Such a company shall annually file form
CBT-100, completing page 1 and Schedule M for regulated

~investment companies. In addition, a statement should be

attached to the taxpayer’s return indicating that the regulat-

ed investment company qualifies as an investment company.

(d). A taxpayer that qualifies as both a regulated invest-
ment company and an investment company shall pay the
~minimum tax applicable to all taxpayers of $500.00 unless it
is a member of a controlled or consolidated group having
total payroll of - $5,000,000 or more, in which case the
minimum tax would rise to the level of $2,000.

(e) Aregulated investment company that does not qualify
as an investment company . is subJect to the alternative
minimum assessment.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11'N.J.R: 40(d), 11 N.J.R. 150(b).
Amended by R.1983 d.496, effective November 7, 1983.
See: 15 N.J.R. 1365(a), 15 N.J.R. 1872(b).
Deleted old (a)-(c). In (a), added $250.00 tax. Also added new (b).
Spec1al amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J. R. 1573(a).
Rewrote the section.
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- Statutory References

" See N.J.S.A. 54:10A-5 as to how taxpayer should compute the total
amount of franchise tax payable.

- 18:7-3.11 (Reserved)

Amended by R.1982 d.6, effective January 18, 1982
See: 13 N.J.R. 688(a), 14 N.J.R: 105(d).

Added “on and after”; deleted “and thereafter”; added “but before
December 31, 1980”; added “N.J.A.C. 18:7-3.7”; deleted “section
3.77; deleted “of this chapter”. :
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). }

Section was “Regulated investment company; tax prepayments,
amounts and dates due”. -

18:7-3. 12 Method of accounting

In general, the method of accounting, whether cash
accrual or other basis, used in computing net income for
Federal income tax purposes is to be used in computing
entire net income under the Act. ’

Amended by R;1§?4 d.186, effective April 18, 1994.
See: 26'N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See NJS.A. 54: 10A-4(k)(3) as, to Director’s right to redetermine the
period in which income should be included despite method of account-
ing used by the taxpayer.

18:7-3.13 Estimated tax

(a) For any privilege periods beginning on or after Janu-
ary 1, 1985, each taxpayer shall pay its estimated tax in four
installments as follows:’

1. Twenty-five percent on or before the 15th day of
the fourth month; and '

2. Twenty-five percent on or before the 15th day of
the sixth month; and

3. Twenty-five percent on or before the 15th day of
‘the mnth month and

4. The balance on or before the 15th day of the 12th
month of its current accounting period. -

(b) For privilege periods beginning on or after January 1,
2003, each taxpayer with gross receipts of $50,000,000 or

‘more for the prior privilege period shall pay.its estimated -

tax for its current privilege period in installments as follows:

1. Twenty-five percent on or before the 15th day of
the fourth month of the period;

2. Fifty percent on or before the 15th day of the sixth
month of the period; and

3. The balance on or before the 15th day. of the 12‘th
month of its current privilege period.

§

(c) When the tax liability for the preceding tax year is
$500.00 or less, a taxpayer may, in lieu of making the
installment payments otherwise required, discharge its entire
obligation with respect to .estimating its tax by making a

Supp. 4-7-03
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single payment on or before the original due date for filing

its return. The single payment is 50 percent of the tax shown
on the face of its return. Such tax must be determined with
reference to the tentative return or final return which was
filed or should have been filed on or before the original
date of such return. The single payment should be comput-
ed by taking into account any payment which may have been
made on the 15th day of the first month of its current tax
year.

- (d) For purposes of applying this rule, it is necessary that
the preceding tax year be a full calendar or. fiscal year, or
where such return is for a short period of less than 12
months, the actual tax liability for such short period must be
divided by the number of whole months covered by the
return and multiplied by 12 to impute a tax for a full
calendar or fiscal year. For the purpose of this' computation
a fraction of a month is to be disregarded.

(e) A taxpayer shall be entitled to a credit in the amount

~ of the estimated tax payments made and shall be entitled to

the return of any amount so paid which is in excess of the
total tax payable under N.J.S.A. 54:10A-15(c) and N.J.A.C.
18:7-3.

'(f) Any amount overpaid and appearing on the face of
the return CBT-100 for the immediate preceding year may

be applied in lieu of any payment of estimated tax otherwise .

due under this section where the taxpayer indicates on the
face of such return that it elects to have such overpayment
so applied. Such amount will be considered to be a pay-
ment of the first installment of the estimated tax for the
next succeeding year unless the taxpayer designates other-
wise on the face of the return for the year in which the
overpayment was made. :

(g) The term “taxpayer” as used in this section is defined
at N.J.A.C. 18:7-1.3 and includes corporations as defined in
N.J.S.A. 54:10A-4(c), investment companies, regulated in-
vestment companies, real estate investment trusts, financial
business corporations, bankmg corporations and savings in-
stitutions.

. (h) The due date for any payment of estimated tax
cannot be extended.

New Rule, R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).

Amended by R.1990 d.296, effective June 18, 1990.
See: 22 N.J.R. 1045(a), 22 N.J.R. 1946(a). -

In (f): added last sentence. Added form number CBT-100.
Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). '
Speaal amendment, R.2003 d.135, effectlve February 27, 2003 -(to

expire August 26, 2003). .

See: 35 N.J.R. 1573(a). ‘

In (a), substituted “privilege periods” for “accounting period” in the
introductory paragraph; added new (b); recodified former (b) through
(g) as (c) through (h); in new (g) substituted “savings institutions™ for
“limited partnershlp associations”.

18:7-3.14 - Estimated payment for fourth quarter 2002

Notwithstanding contrary provisions of law, for the privi-
lege period of the taxpayer beginning in calendar year 2002,
an underpayment of the installment payment due on or
before the 15th day of the 12th month of the period exists if
the amount actually paid is less than the amount that would
have been paid if the taxpayer had paid 25 percent of its
actual liability for the current privilege period. The under- .
payment is the amount of this dlfference

Special new rule, R.2003 d. 135 effectlve February 27 2003. (to expire
August 26, 2003). -
See: 35 N.J.R. 1573(a).

18:7-3.15 Interest on underpayment of installment
payments :

(a) N.J. S.A. 54:10A-15.4 imposes an. addltlon to the tax

on the amount of the underpayment of any installment of =

estimated tax by a corporation (with certain exceptions).
This addition to the tax is imposed irrespective of any
reason for the underpayment. The amount of the under-
payment for any installment' date is the excess of: =

- The. amount of the ‘installment payment which
would be required to-be paid if all installment payments
were equal to 90 percent of the tax shown on the return
for. the accounting year or, if no return was ﬁled 90
percent of the tax for that year, over

2. The amount, if any, of the installment pald on or
before the last day prescribed for such payment '

(b) Interest is determined at the annual rate referred to
in (c) below based upon the amount of the underpayment of
any installment of estimated tax for the period from the
date such installment was required to be paid until the 15th

“day of the fourth month following the close of the tax year,

or the date such underpayment was received by the Di-
rector, whichever is earlier. For purposes of determining.
the period of the underpayment: :

1. The date prescribed for payment of any 1nsta11ment
of estimated tax may not be extended and

2. A payment of estlmated tax on any installment
date, to the extent that it exceeds the amount of the -
installment determined under (a)l above for such date
shall be considered a payment of any previous underpay- -
ment. ‘

(c) The rate to be used in (b) above is an annual rate of
five percent above the prime rate, compounded daily from
the date the tax was originally due and .payable until the
date of payment. On and after July 1, 1993, the rate is
three percent above the prime rate compounded annually

Each such underpayment shall bear interest at the rate

prescribed above.. The following is an example of under-
payment interest computatlon
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~ Ttem (1) Tax on Teturn for 1994 . ... '. i

- of an installment payment.

' CORPORATION _BUSlNESS TAX ACT _ |
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1. Assume the average predomlnant prime rate for‘ :

~ January 1, 1994 is six percent. Therefore, the applicable

~interest on underpayment pursuant to this subsection is " -

six percent plus three percent or nine percent on . the

amount of any underpayment of estrmated tax due on or

: “the tax rates for the current taxable year W1th respect to‘ -

- -which the underpayment .occurs differ from the rates .

‘after April 1, 1994 but before July 1, 1994. The method

prescrlbed for computing the add1t1on to. the tax may be

o ﬂlustrated by the followmg example

A corporatlon reportmg ‘on a- calendar year ba31sb' -
estlrnated on its Statement of Estimated Tax for 1994 L

'estlmated tax in. the “amount of $50 000.
* payments of $12,500 each on April 15, 1994, June 15,

1994, September 15, 1994 and’ December 15; 1994. On_ 'j ,
April 15,1995, it filed its tax return, CBT—lOO showing -

a total tax -of $200, 000. Since the amount of each of

the four installments paid by the last date. prescrrbed: R
- for payment thereof was-less than 90 percent of the tax o

shown on the return, the addition to-the tax under this B

rule is apphcable and is computed as follows assummg'v .

that no exceptlon apphes

ment at the rate as prescrlbed in this sub-".‘ R
,sectlon o . - -

Frrst mstallment Interest- perlod Aprll 15, 1994 to Aprrl 15 1995
Second installment: Interest period June 15, 1994 to April 15, 1995

‘Third installment: Interest period September 15, 1994 to April 15, 1995
‘Fourth mstallment Interest penod December 15 1994 to: Aprll 15,1995 . -

(d) If there has been an. underpayment of estlmated tax
-as of the installment date prescnbed for its payment and the *
taxpayer believes that oneor more of the exceptions de-e .
scribed in (e) below precludes the imposition of the addition
“to the tax, it should attach to its ‘tax return, CBT-100, for ..
* the taxable year a Form CBT-160 showmg the apphcablllty_.

of any exceptlon upon’ Wthh the taxpayer rehed

(e) Exceptlons to 1mpos1t10n ‘of mterest on underpayment L

: ‘The addltlon to the tax under -
this rule will not be imposed for any underpayment of any
installment of estimated tax if, on or before the date pre-
‘ scrlbed for payment of- the installment,_ the total amount of

o NJAC 18: 7-3. 13, 3. 15 11. 12 and 13 6 apply to bankmg.- '
-corporations and fman01al ‘business “corporations.

all payments of estimated tax’ made equalled or exceeded

- the amount which ‘would have been requlred to be paid.on’

$200,000

It made -

12,500

Item (2) .Ninety percent of itém (1)........ ... v 180,000,
Item (3) Amount of estimated tax required to be
paid on ‘each 1nstallment date (25 percent S
) of $180,000) .. ... oL i e 45,0000
- Item (4) Deduct ‘amount pa1d on each 1nsta11ment=, -
. codate . L e L
- Item (5) Amount of underpayment for each 1nstall-
P - ‘ment date (item (3) minus item (4)) ... ... ©$.32,500
Ttem (6) Interest-shall be charged on each underpay- B

;;},apphcable to .the precedlng taxable year, the exceptlonv e
\ - will only apply to installments due on or after the change =
" In tax‘rates,

If the preceding return was .a short period
- return filed pursuant to N.J.A.C, 18:7-12, the tax comput-' :

"“f;}'ed on-the. basis of the facts shown ‘on ‘$uch return for
purposes of determlnlng the apphcablhty of the exception -

- shall be the tax appearing on such short period return
i multlphed by 12 and then divided by the number of Whole‘
'.ﬁ';-kmonths covered by such short penod return; or '

L2, An amount equal to 90 percent of the. tax. deter— o
mined by placmg on an‘ annual ba51s the taxable income .
and’ taxable net worth for B

o i,k The first three months of the taxable year, in the
" case of the 1nstallment requlred to be pa1d in the fourth :

L _"'month

Erther the flrst three months or the f1rst flve

months of the taxable year: (wh1chever results in no = -

- _addition being 1mposed) in-the case of the 1nstallment .
: vrequlred to be paid in the sixth month ,

E1ther the f1rst srx ‘months or the" first elght»"_. -

o "months of “the " taxable year (whlchever results in no

g} N ”requlred to be pa1d in the n1nth month and

k E1ther the ﬁrst mne months or the ﬁrst eleven- )
months of the ‘taxable year (whichever results i no- ‘
,]add1t10n belng 1mposed) ‘in the case of the 1nstallment ‘
“ 'requ1red to be pald in the twelfth month ‘ L

3. The tax so determlned shall be _placed: onan annual '
bas1s by first. mult1ply1ng it by 12, and then dividing the

o resultmg amount by the number of months 1n the taxable, »

year

- New Rule, R 1982 d. 6, effectrve January 18 1982

See: 13 N.J'R. 688(a), 14 N.J.R. 105(d).

* Amerided by R.1984-d.322, effective August 6, 1984

or before such date if the estlmated tax were the least of the i

followmg amounts:

1 - An. amount equal to the tax determmed on- the
basis of the tax rates for the taxable: year but otherwrse on
the basis of the facts'shown on the return for the preced-

1ng taxable year and the law apphcable to such year If_"

R ST

See: 16 N.JR. 1043(a), 16 N.J.R. 2152(b).

* " Section substantially amended.. )
- “Amended by R.1988 d. 407, effectlve September 0, 1988
: ZSee 19 NJ.R. 2255(b), 20 N.J.R. 2310(c) '

'Substantially amended {(c).

* Amended by R.1994 d.186, effectlve Apr11 18, 1994 A
“See; 26 NJ R. 761(a), 26'N.JR. 1696(b) - B

18 7—3 16 Bankmg corporatlons and financral busmess :
‘ - corporations .- -

© - NJ.S.A: 54:10A-34 et seq. regardlng their general taxablhty“‘.
' under the Corporatlon Busmess Tax Act

,fNew Rule, R.1982.d:6, effectlve January 18 1982

 See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). -
~Amended by R.1994 d.186, effective April 18 1994
| See: 26 NIR. 761(2), 26 NJR. 1696(b)

S’upp.'. 4-7-03

addition being imposed), in the case of the 1nstallment L

~See.
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18 7—3 17 Coordlnatlon of tax credlt o ,v SR

or calendar accountlng year’ pursuant to' section 5-of P.L:

1945 «.162, shall first be teduced by the amount of any"’
L credrt allowed pursuant to -section 12 of P.L. 12000,:-c.12
(NJ SA 17B 32B-12), then. by the amount of any.. credit
o “allowed pursuant to section. 3-of P.L: 1993, ¢.170: (NJ SA

o 54 10A=5.6), then by any amount allowed pursuantto sec--

or- 4 of- PL 1993,

pursuant to section 1 of “P.L. . 2001,

2 26A—15)

(b) The total amount of the credlts lrsted in th1s sectlon”;‘ ‘
that are allowed against the tax 1mposed pursuant to section
- 5.0f P.L.1945; c.162 for the tax year shall.not exceed 50
_percent of the tax liability - otherwise due ‘and shall ‘not: -
reduce the. tax liability to an amount less than statutory_\f ’
. minimum prov1ded m subsectron (e) of sectlon 5.of P.L.

DR 1945 c162 ’ Lo e ‘

(c) Any cred1t carryover should be taken in the manner
“set forth in the section grantmg the relevant credit and

should be apphed in the sequence that. the credits are listed

‘ in. (a) above 1If the credit carryover sectlon is silent about
. whether a carryover should be allowed no carryover 1s.1j_,

allowed

(d) Corporate tax credrts may not be: used to decrease the.
tax due ‘calculated ‘under: the‘ alternatrve m1n1mum assess- -
. : ment NJSA 54 10A—5a : :

New Rule recodlfred from 18 7-3 20 by R 1995 d 459 effectlve August

21,1995,
v ‘See: 27 N.JR. 472(a), 2INJR. 3207(a).

Former N.J.AC.-18:7-3:17, Enterprlse zone employees tax credlt

recodrfred to N.J.AC. 18: 7-3.20. .

Specral “amendment, R.2003 d135 effectrve February 27 2003 (to .

© expire August 26, 2003)
- -See: 35 N.LR. 1573(a)
o Rewrote (a) added (d)

'-term does not, for example include perrpheral or indirect "
f‘ “costs’ ass001ated with the purchase, installation. or . construc- -
© tion of 'the el1g1ble equlpment

credrts R

N 1. s A, 54: 10A—5(e)

to sectlon 36 P. L. 1987 <. 102 (N JS.AL 13 1E—96)

© o the fract1on thereof that the equrpment is-used in the: state
- The base penod for this proratron is 12 months !

P 18 7—3 18 Recyclmg tax credlt

(a) The priority of credits for a taxpayer under the Cor-f;"' -
poratron Business Tax Act. shall be the pr10r1ty of statutoryv S '_:
_credits set forth in'this section, The tax imposed for a fiscal

(a) As used in th1s sectlon ‘17 S Co s

“Cost of recyclmg equrpment ‘means the ¢ rnvmce cost”
“purchase - pr1ce of the eligible equlpment itself. The

Ineligible costs include, but

“are not 11m1ted to, sales. tax, shrppmg costs des1gn andf‘ ]
- ;‘engmeermg costs and site preparatron ‘ e e
tron 19 of P.L. 1983, ¢.303 (NJSA 52:27TH-78), -then by
- any-amount allowed pursuant - to- section 12 of P.L. 1985, " .
Ce227 (N JSA. 55:19-13), then. by any amount allowed *
pursuant to * section 42 of PL. 1987, ¢.102 (NJ SA o
“54:10A-5.3), then by any amount allowed under sections 3
c171" (NJ S A ' 54:10A-5.18 or-
‘ “54; :10A-5:19), then by any. amount allowed pursuant to
section 1 of P.L: 1993, ¢.175 (N.J.S.A. 54:10A-5.24), then by
“any amount allowed pursuant to sect1on ‘1.of PL: 1993,
€150 (N.J.S SA 27:26A-15); ‘then by any amount allowed,
pursuant to section 3 ‘of P.L. 1997, '¢.349" (NJ SA.
- 54:10A-5. 30) then by .any ‘amount " allowed pursuant to
- section 1 of P.L..1999, ¢:102 (N.I.S A 54:10A-5 Note), then
by any amount allowed: pursuant to sect1on 3:of P:L.:2001,
c415 (NJ. S:A. 52: 27D—492) then' by any, amount allowed’ -
c321 (NJSA
'54:10A-5. 31) ‘then- by" any’ amount allowed ‘pursuant to -
“section. 56 of P.L. 2002, c.43 (N.J.S. A.52: 27BBB—55) Sec-’f‘;
‘tion- 1 of P.L. 1993, ¢.150 (N.J.S.A..27: 26A—15) shall reduce
the taxes hsted in sectlon 1 of PL 1993 ‘C. 150 (NJ SA ER

- “Maxrmum yearly credlt means the maxrmum amount of i -

. 'the tax credit allowable in a tax year

“Quahﬁed recyclmg equ1pment ‘means that recyclmg R

» equlpment used in New Jersey. which is certlfred in writing

by the Commlssmner of the Department of Environmental . - - - E

vProtectlon as. quahfred for the corporatron busmess tax .
.credlt S :

“Total credlt allowable means the total corporate tax o

g credlt that a taxpayer can take on equ1pment certrfled by the
?:rDepartment of Env1ronmental Protectron -

(b) A corporate taxpayer whrch purchases quallfled recy- j S
cling. equrpment is entitled to-a corporatron business tax .

-.credit equal to- 50 percent ‘of the cost of the certlfred
. equlpment sub]ect to the followmg 11m1tat10ns

RETIRPEENG

' The taxpayer must recelve certlfrcatron from the
Comm1ssroner of the Department of Env1ronmental Pro-@jj“""
tectlon prlor to clarmmg the credit; - ’ o

_ 2 The maximum yearly credrt shall not be ‘more than ” .
20 percent of the total credrt allowable m any one given

o full tax year..

3 The credrt shall be based on amounts pa1d for the ?,; " -
8 .equrpment less the amount of ‘any loan made pursuant to L

S 'sectron 36 of P.L. 1987, ¢.102 (N J. S A 13 1E—96)

N The credrt allowable in‘a glven tax year cannot
exceed 50 percent of the tax’ habllrty ‘otherwise due on "~ . -
“->_that return See N J. AC 18 7—3 17 for prlorlty of tax

5 The_ amount of ‘the tax credlt shall not reduce the s
-tax liability below the statutory mmrmum tax prov1ded at o

(c) No tax credlt ‘may be taken by a taxpayer in. the year A
that the equrpment is dlsposed of. - i '

(d) The ba51s for computatlon of the tax. credlt amount is o
cost excluswe of any loans received by the taxpayer pursuant e

(e) The tax- credrt shall be prorated based on months or ;"'

ERPI
{.
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1995 XYZ Corporatlon places addrtlonal quahﬁed._'
X 'equlpment in service during 1995, -which was  acquired

through a lease agreement. The lease agreement required

" $5,000, 000 to be paid ovet the term of:the lease.. The
taxpayer is not eligible for any other tax credits,-and its

‘corporate -tax liability is '$220,000. .. The manufacturlng

" equipment portlon of the credit is $100,000 ($5,000,000 total -

lease cost X ‘two percent, not to exceed $1,000,000). The
employment investment - portion is - $25 000 (150 measure-

increase of 25 x $1,000, not to exceed three percent of the
cost of qualified equipment placed in service in New Jersey

in 1994). Therefore, the credit is the lesser of $125,000:
($100,000 + $25,000) or $110,000 (50 percent of the tax

liability). In this case the allowable credit for XYZ Corpo-

may be carrred over for a maxrmum ‘of seven years

1996: Quahfred equ1pment is . placed in servrce durmg ]
1996 at a cost.of $1,000,000. The taxpayer-is not e11g1ble for .
any other tax credits, and its corporate tax liability - is ~
$350,000. The manufacturmg equipment - portion -of the
credit is $20,000 ($1,000,000 total lease cost X two percent,-
The employment investment
portron is $45,000, based on Acalculatlon_s for the 1994° and’
1995 investments (150 measurement year average — 125

not to. exceed $1,000,000).

base year average = average increase of 25 X $1,000 or

$25,000 for- the 1994 investment AND' 160 measurement -,
year-average — 140 base year average = average increase

of 20 x $1,000 or $20,000 for:the 1995 1nvestment) There- - 5
- multiplying the - amount of the :taxpayer’s: quahﬁed invest-

ment, as defined in N.J.S.A. 54: 10A-5.8, in property pur-
- chased for business relocation. or expansron, as defined in

. N.JS.A. 54:10A-5.5, by the taxpayer’s new: ]ob factor deter-v
..mlned under N.J.S:A. 54:10A-5.9: .

fore, the credit is the lesser of $80,000 ($20,000 + $45, 000

-+ $15,000 carryover from 1995) or $175,000 (50 percent of
the tax hab111ty) In this case the allowable credit for XYZ
‘ Corporatlon is. $8O 000, ‘the lesser of the two amounts :

New Rule R.1995 d.460, effective August 21, 1995 .
See: 27 NJ.R: 838(a) 27NJR. 3208(a) IR

18: 7—3 22 New JObS mvestment tax credlt ‘

-(a) Corporate taxpayers are allowed a credit agamst the »
portion of the corpaoration business tax that is attributable -
to, and the drrect consequence of,. the taxpayer’s quahfled :

~investment in a new or expanded busmess facility in thrs .
P v , ~ shall be an amount equal to. the sum of one-fifth of the

fallowable credit-for quahfled investment placed into service

State which results in the creation of new ]obs ST

1. For a small business taxpayer, as defmed in
N.JS.A. 54:10A-5. 5, at least five new jobs must-be creat- -

ed. For any other taxpayer, at least 50 new jobs must be
created. The median annual compensation for the new

jobs: must be at least $27,000, ad]usted for inflation begm-' S
ning January 1, 1994 as provided in N.J.S.A. 54:10A-5.6¢. -
‘Notice of the ad]ustment shall be pubhshed in the New"

- Jersey Regrster The employer- should' rank: the new

- employees by annual compensation. If the middle em-
- ployee has compensation less than "$27, 000, the lowest

- ranking jobs should be deleted. from the. Tist until the

median of the remaining list is at least $27,000. (If there .-

; arei*an even’ number on'the list, the top half must be -

. greater than $27,000.) The number of employees on this-
‘tevised list is the number of new ]obs created for purposes
~oof thrs credlt : :

2 For pr1v1lege perlods begmmng on and after Janu-

.- ary. 1, 2002, the eligibility standards.for -the New Jobs -
" TInvestment Tax Credit Act have been expanded to include -
. small -or mid- -size business taxpayers For tax year 2002\..

. hall 1 payroll of
ment year average — 125 base year average = average: - - sich thxpayers shall have annual payro of $5,4000,000. o

“less.* and. - annual gross  receipts ~of not more than

~ $10,000,000. Such’ amounts will be. adjusted annually for

* inflation commencing January 1,'2003 by an annual infla- -

. tion adJustment factor, which prescribed amount shall be

rounded to the next lowestrmultlple of $50.00. “Annual

. inflation adj ustment ‘factor” means the factor calculated
~ ration is $110,000, the lesser of the two amounts.. The =~ i

difference between - the total ‘of the two credit portrons;,-"‘.‘?
($125,000) and the credit allowable ($110, OOO) or $15, 000.' o

- by dividing" the consumer price index for urban wage
earners and clerical workers for the nation, as prepared
- by the United States Department of Labor for September -

 of the calendar year prior to the calendar year in which

the tax year ‘begins, by that mdex for September, of the

~+calendar year two. ‘years - prror to the calendar year in
i Wh1ch the tax year begins.

, after January 1, 2002, for eligible taxpayers the apphca-
- ‘ble new jobs factor for five new jobs is 0.01. For each

five. additional new jobs over the additional five, up to
- 100. total new jobs, the _applicable new jobs factor of -
©0.01 shall be . 1ncreased by addmg to it 001 up to a

L ‘ ,maxrmum new ]obs factor 0. 20

(b) The amount ‘of the credlt shall be determlned by .

- 1. The amount of the credlt shall be taken over a ﬁve
. year perlod at the rate of one- fifth of the amount per tax

year, . beglnnmg with the tax year in Wthh the taxpayer
_ .Vplaces the quahﬁed mvestment mto servrce or use in this *
. State. -

‘-‘,(C) The aggregate annual credit allowed for a 'tax year

or use during a prior tax year; plus one-fifth of the allowable

credit - for - quahﬁed ‘investment placed into service -or use f

dunng the current tax year,

1. The amount of the credrt shall not reduce the tax

- liability by more than 50 percent of that portion of the
- taxpayer’s tax hablhty otherwise - due for all tax years

 which, is attributable -to -and the direct result of the
taxpayers quahfled mvestment ‘ : ~

2. ' The amount of the tax credrt shall not reduce the

L tax l1ab111ty below the statutory mrmmum tax provrded at
~NJSA. 54 1OA—5 Tb. :

. Supp. 4703

In addltlon for prrvrlege perlods beglnnmg on and S
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3. If the credit exceeds the limitations in (c) through

(c)2 above, the amount of credit remaining shall be
- refunded to the taxpayer. The amount refunded to the
taxpayer shall not exceed 50 percent of the sum of the
amount of property. taxes timely paid in the taxable year
pursuant to N.J.S.A. 54:4-1 et seq. and the amount of
implicit property taxes paid through rent or lease pay-

‘ments in respect of property taxable pursuant to N.J SA.

54:4-1 et seq., and for which taxes another party that is
not a related person is liable, which is attributable to and
the direct result of the taxpayer’s qualified investment.
Any excess amount may not be carrled forward.

"~ (d) The credlt shall only be applied against corporation

business tax liability attributable to, and the direct result of :

the taxpayer’s quahfled investment.

1. If the taxpayer’s liability for corporatlon busmess '

. tax, local property tax, and implicit property tax paid

‘through rental or lease on property subject to local tax -

and for which taxes another party that is not a related
person is liable, are not solely attributable to the taxpay-
er’s qualified investment, then the amount of such taxes
so attributable may be determined by multiplying the
amount of tax due under those tax acts for the tax year by
the ratio of compensation paid during the taxable year to
all employees of ‘the taxpayer employed in New Jersey
whose positions are directly attributable to-the qualified
“investment, to total compensation paid during the taxable
year to all employees of the taxpayer employed in New
Jersey.

2. Any credits allowable under N.JS.A. 54:10A-5.3
(recychng tax credit), N.J.S.A. 52:27H-78 (urban enter-
prise zone credit), and N.J.S.A. 55:19-13 (urban develop-
ment corporation credit) shall be applied against and
reduce only the amount of corporation business tax not
apportioned to the qualified investment under this act.
Any excess of those credits may be applied against. the

- amount of corporation business tax apportioned to-the
qualified investment under this act that is not offset by

the amount of annual credit against the tax allowed under
“the act for the tax year, unless their application is other-
wise prohibited by the applicable credit statutes.

(¢) The unused portion of the credit shall be forfeited if
the property is disposed of prlor to the end of its recovery
‘period, or ceases to be used in a new or expanded business

" facility, except where the cessation is due to fire, flood,

_storm or other casualty, pursuant to the provisions of
N.J.S.A. 54:10A-5.10 and 5.11. Except when the cessatlon
is due to fire, flood, storm or other casualty, the taxpayer

shall redetermine the amount of credit allowed in earlier

years pursuant to the calculation under N.J.S.A.

© 54:10A-5.10b. The taxpayer shall then file a reconciliation -

statement with its annual corporation business tax return for
the year in which the forfeiture occurs, and pay any addi-

tional taxes owed due to the reduction of the amount of.

credit allowable for such earlier years, together with any
- penalty and interest for failure to pay any such tax as
provided in the State Tax Uniform Procedure Law.

- Supp. 4-7-03
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1. If the average number of employees attributable to
‘the qualified investment falls below the minimum number
of new jobs created upon which the taxpayer’s annual
credit was based, the credit shall be redetermined and the
excess forfeited for the current tax year and for each
succeeding year pursuant to the calculations required
under N.J.S.A. 54:10A~5.10c.

(f) N.J.S.A. 54:10A-5.13 requires the taxpayer to make
written application to the Director of the Division of Taxa-
tion for allowance of the credit. No prior approval will be
required if the return and Form 304 claiming the credit are

© filed on or before the original due date of the return.

However, the return will be reviewed upon filing, and - the
Division will notify the taxpayer if the credit is disallowed. -
If the taxpayer applies for an extension to file Form
CBT-100 or CBT-100S, a letter application from the tax-
payer requesting allowance of the credit must accompany
the request for extension, Form CBT-200T. The record-
keeping requirements of N.J.S.A. 54:10A-5.12 for qualified
property must be followed.

EXAMPLE
New Jersey Inve'stment Tax Credit Calculation
Corporatlon ABC in 1994 purchases and installs the

_ followmg at location D in New Jersey:

1. A newly constructed building for $1,000,000;

2. Equipment with three year life for $100,000;
3. Equipment with five year life for $200,000; and

4. An airplane er $100,000. |

At location E in New Jersey, the corporation makes

‘repairs on existing facilities for $250,000..

At location F in New Jersey, the corporation purchases a

'bulldmg, owned and used by an unrelated party, for
- $500,000.

“All Tocations are in New Jersey. None of the locations
are 1n an urban enterprise zone.

ABC in 1993 had 50 employees, all at locatlon E with
of $2,000,000 and gross receipts: of
$5,000,000. In 1994 ABC employs 120 people, 50 at location
E, 65 at location D, and five at location F, all with income
above $30,000, and has gross receipts of $10,000,000 and -

- payroll of $5,000,000. The 65 employees at location D are

all newly hired New Jersey residents with total compensa-
tion of $3,000,000. The corporation business tax liability for
ABC in 1994 is $10,000. . A

ABC should compute its 1994 New Jersey investment tax

credit this way: (Line reference numbers are to Form 304-

(1-95) New Jobs Investment Tax Credit.)

First, calculate the allowable investment base as follows:
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Qualified investment:
line 4(a) with three year o
life 0.35'x $ 100,000 = $ 35,000

line 4(b) with five year life 0.70 x = 200,000 = 140,000
line 4(c) with seven year or ' ‘
more life . 1.00 x 1,000,000 = 1,000,000
" line 5 Sum of lines 4(a),
4(b), and 4(c) $1,175,000

- The 1nvestment base is $1,175, 000

(The airplane purchase does not qualify; the repairs at
location E do not qualify; and the purchase of existing
property at location F does not qualify. See N.J.S.A.
54:10A-5.5 and N.J.A.C. 18 7-3.22(b).) "

Second, calculate the number of eligible new jobs created
as follows in order to arrive at the new ]obs factor:

line 6(a) Average New Jersey employment for

this tax year 120
line 6(b) Average New Jersey employment for ,

last tax year ’ v 50
line 6(c) Subtract line 6(b) from line 6(a) : 70
line 6(d) Divide line 6(a) by2 - 60
line 6(e) Number of eligible new jobs 65
line 6(f) Smaller of 6(c), 6(d), or 6(e) 60
line 7(a) Divide line 6(f) by 50 with no remainder o1
line 7(b) Multiply line 7(a) by .005 ~.005
line 7(c) Enter the smaller of .10 or line 7(b) - .005

(The number ‘of eligible jobs is limited to 60, one-half total
employment. ABC is, with $10,000,000 in gross receipts,
not a small taxpayer in 1994.) =

The new jobs factor is .005.

Third calculate the maximum annual credit:

’ lrne 8 Multlply line 7(c) X line2 x .2 =~
‘ ©.005 x $1,175,000 x .2 = $1,175
line 9 Qualified investmerit from prior two years 0
line 10 Aggregate Annual Credit:
(Sum of lines 8, 9(a), 9(b), 9(c) and 9(d)) $1,175
Fourth calculate tax attributable to new investment Wthh
is eligible to be offset by the credit (whlch is proportional to
compensat1on of new employees relative to all employees)

line 11 Compensation of -all new ]obs in New
Jersey attributable to the qualified invest-
ment

line 12 Total compensation of all employees in :
New Jersey _ » ' $5,000,000

line 13 Divide line 11 by line 12 ’ .60

_line 14 Enter tax habrhty from front page of :

CBT

line 15 Multiply line 13 by line 11 CBT—lOO

page 1

$3,000,000

6,000

Fifth, arrive at the allowable credlt:

Next Page is 7-27

7-25

$3,000
1,175

line 16 Multiply line 15 by 50 percent
line 17 Enter the smaller of line 10 or line 16

New Rule, R.1995 d.461, effective August 21, 1995.
See: 27 N.J.R. 840(a), 27 N.J.R. 3209(a).
Administrative- correction.

See: 27 N.J.R. 4908(a). :
Public Notice: Inflation adjustments.
See: 27 N.J.R. 4921(a).

Public Notice: Inflation adjustments.
See: 29 N.J.R. 708(a).

Public Notice: Inflation adjustments.
See: 30 N.J.R. 1330(c).

Public Notice: Inflation adjustments.
See: 31 N.J.R. 1112(a).

Public Notice: Inflation adjustments.
See: 32’ N.J.R. 1087(b).

" Public Notice: Inflation adjustments.

See: 33 N.J.R. 903(a).

Public Notice: Inflation adjustments.

See: 34 N.JR. 1057(a).

Public Notice: Notice of Corporation Business Tax New Jobs Invest-
ment Tax Credit Rev1sed Inﬂat1on Adjustment.

See: 35 N.J.R. 280(a).

Speaal amendment, R.2003 d. 135 effectlve February 27, 2003 (to
expire August 26, 2003) ’

See: 35 N.J.R. 1573(a).
In (a); added 2.

18:7-3.23 ReSearch credit N .
(a) A taxpayer shall be allowed a credit against its corpo-

- ration business tax liability in an amount equal to 10 percent
. of the excess of the qualified research expenses for the fiscal

or calendar accounting year over the base amount, and 10 -
percent of the basic research payments determined in accor-

~ dance with IRC Section 41 as in effect on June 30, 1992,

provided that IRC Section 41(h) relating to termination of |

the availability of t_he credit in 1995 shall not apply.

(b) For purposes of this section, the term “qualified
research expenses” means the sum of the following amounts
which are pa1d or incurred by the taxpayer dur1ng the
taxable year in carrying on any trade or business of the
taxpayer: ‘

1. In-house research expenses; and

2. Contract research expenses.

(c) In general, the term “in-house research expenses”
means: o

1 /"Any wages paid or incurred to an employee for -
qualified services performed by such employee;

2. Any amount paid or incurred for supplles used in
the conduct of qualified research; and

3. Under Federal regulations prescribed, any amount
paid or incurred to another person for the right to use:
© computers in the conduct of quahﬁed research. -

Supp. 4-7-03
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Example 1: A corporation owns 100 percent of the stock
. of B Corporation and C Corporation, and these subsidiaries
. are. engaged in their respective businesses. B Corporation
has generated unneeded cash from its operation or has sold
some of its securities to third persons (other than to the
parent corporation) and the proceeds are available for
loans. B Corporation then advances some of that money to
C Corporation. C Corporation’s indebtedness is not indi-
rectly owed to A Corporation.

Example 2: D Corporation owns 100 percent of the stock
of E Corporation and F Corporation and these subsidiaries
are engaged in their respective businesses. D Corporation
sold securities and advanced the proceeds to E Corporation,
which in turn made loans to F Corporation. This indebted-
ness would be indirectly owed to D Corporation.

- Example 3: G Corporation owns 100 percent of the stock
-of H Corporation and K Corporation and these subsidiaries
are engaged in their respective businesses. G Corporation
-made advances to H Corporation that had also obtained
funds by borrowings from non-related creditors. K Corpo-
ration borrows from H Corporation. It is presumed that K
Corporation’s indebtedness is indirectly owed to G Corpora-
tion. Howeve}r, the presumption is not conclusive.. To the
extent that K Corporation can establish that its indebtedness
to H Corporation is in no way funded by the advances from
G Corporation to H Corporation, that indebtedness would
not be owing indirectly to the parent G Corporation.

® For the purpose of determmmg the degree of stock

ownership of a corporate creditor, the shares of the taxpay-

er’s capital stock held by all corporations bearing. the rela-

- tionship of parent, subsidiary, or affiliate of the corporate
~creditor shall not be aggregated.

Example: L corporation owns 100 percent of M corpora-
tion which in turn owns 100 percent of N corporation. M
corporation has a valid business purpose. L corporation
made loans or otherwise provided funds directly to N corpo-
ration. The source of such funds is not from M corpora-
tion. The indebtedness from N corporation to L corpora-
tion is not indebtedness owing directly or 1nd1rectly to a 10
percent stockholder.

Amended by R.1985 d.561, effective November 4, 1985.
- See: 17 N.J.R. 1537(a), 17 N.J.R. 2677(a).
Substantially amended.
Amended by R.1987 d.118, effective March 2, 1987.
See: 18 N.J.R. 2004(b), 19 N.J.R. 410(c) :
Examples 1 and 2 added to (f).
Amended by R.1992 d.289, effective June 20, 1992.
See: 24 N.J.R. 175(a), 24 N.J.R. 2628(b).
Revised (f).
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

NJS.A. 54:10A-4(d), (e).
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Case Notes

Taxpayer was  entitled to exclude from its net income calculation
interest expense paid on notes. Rollins Leasing Corp. v. Director, Div. -
of Taxation, 14 N.J.Tax 289 (A.D.1994), published 14 N.J. Tax 289.

Indebtedness was- direct, not indirect, and under Corporation Busi-
ness Tax Act taxpayer had to include loan in its net worth and could
not deduct interest on loan to extent prohibited by the Act. Rollins
Leasing Corp. v. Director, Div.. of Taxation, 13 NJTax 359 (1993),
reversed 14 N.J.Tax 289.

Corporation was not holder of taxpayer’s stock, and, thus, debt owed
to owner did not affect taxpayer’s net worth. Centex Homes of New
Jersey, Inc. v. Director, Div. of Taxation, 10 N.J.Tax 473 (1989),
affirmed 241 N.J.Super. 16, 574 A.2d 448. '

Rule governing corporate debt for net worth purposes was ultra vires.
Centex Homes of New Jersey, Inc. v. Director, Div. of Taxation, 10 .

- N.J.Tax 473 (1989), affirmed 241 N.J.Super. 16, 574 A.2d 448.

Division of taxation can not make inquiry to determine loan is loan
or contribution to capital. Centex Homes of New Jersey, Inc. v.
Director, Div. of Taxation, 10 N.J.Tax 473 (1989), affirmed 241 N.J.Su-
per. 16, 574 A.2d 448.

Inquiry may be made into source of funds, for purposes of calculating
net worth. Centex Homes of New Jersey, Inc. v. Director; Div. of
Taxation, 10 N.J.Tax 473 (1989), affirmed 241 N.J. Super 16, 574-A.2d
448.

Taxpayer corporation,, which possessed 100 percent ownership of
investment in French and Brazilian corporations directly and through
its wholly-owned Dutch subsidiary, was entitled to 100 percent exclu-
sions for the dividends received from the French and Brazilian corpora-
tions. International Flavors & Fragrances, Inc. v. Taxation Div. Di-
rector, 5 N.J.Tax 617 (Tax Ct.1983), affirmed per curiam 7 N.J.Tax 652
(App.Div.1984), affirmed 102 N.J. 210, 507 A.2d 700 (1986)."

Liability owed by taxpayer to sister corporation was includable in the
taxpayer’s net worth for purposes of determining the amount of fran-
chise tax, notwithstanding the fact that the indebtedness originated
prior to affiliation; ninety percent of the interest on the indebtedness
could not be excluded as a deduction in net worth base tax computa-
tion. Skyline Industries, Inc. v. Taxation Div. Director, 3 N.J.Tax 612
(Tax Ct.1981).

Liability owed by taxpayer to affiliate was not includable in the

. taxpayer’s net worth tax base where the affiliate was a mere conduit

through which -indebtedness was owed and paid to unrelated real
creditor third parties and where opportunities for balance sheet manip-
ulations were minimal; ninety percent of interest paid was not disallow-
able for computing corporation business tax liability (also cited as
N.J.A.C. 18:7-5(a)(7)). Mobay Chemical Corp. v. Taxation Div. Di- -

v ‘rector, 3 N.J.Tax 597 (Tax Ct. 1981) affirmed per curiam 6 NJ Tax 445

(App.Div.1982).

Liability owed wholly-owned subsidiary by taxpayer which was a
wholly-owned subsidiary of another corporation was includable in the
taxpayer’s net worth base for purposes of the franchise tax; 90 percent
of the interest paid to the subsidiary by the taxpayer was not deductible
(citing former rule). Fedders Financial Corp. v. Taxation Div. Director, .
3 NJ.Tax 576 (Tax Ct.1981), affirmed per curiam 6 N.J.Tax 444
(App Div.1982), reversed. .

18:7-4.6 Receivables offset against mdebtedness owing
“directly or indirectly :

(a) The taxpayer may. offset against mcludlble indebted-
ness owed to any creditor the amount of any receivable due
from that creditor.

Example 1: P Corporation owns 100 percent of the
capital stock of S Corporation. S Corporation has indebt-
edness owing directly or indirectly to P Corporation as well
as a lesser receivable due from them. Indebtedness owing .
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directly or indirectly to P Corporation is the amount of the
indebtedness reduced by the receivable due from that credi-
"~ tor. o '

» 'Example 2: P Y-Corpdration owns 100 percent of the -

capital stock of both S1 Corporation-and S2 Corporation.
- 81 Corporation has indebtedness owing directly or indirectly
to P Corporation. S1 Corporation also has a receivable due
from S2 Corporation which, had it been a debt; would also

have been indebtedness owing directly or indirectly to P

Corporation. - S1 Corporation may not offset the receivable
due from S2 Corporation from its indebtedness owing di-
rectly or indirectly to P Corporation since it is not a
receivable due from that creditor.

'Example 3: P Corporation' owns 100 percent of the
capital stock of S1 Corporation. S1 Corpora’tion owns 100
percent of the capital stock of S2 Corporation. 'S1 Corpora-

tion has indebtedness owing -directly or indirectly to P -

Corporauon and has a receivable due from S2 Corporation
which, had it been a debt, would also have been indebted-

ness owing directly or indirectly to P Corporation.  S1

‘Corporation may not offset the receivable, due from S2
Corporation from its indebtedness owing directly or indi-

rectly to P Corporation since it is not a receivable due from

that creditor.

Amended by R.1987 d.118, effective March 2, 1987.
See: 18 N.J.R. 2004(b), 19 N.J.R. 410(c).
Examples 1 through 3 added.
18:7-4.7 Governmental obligations and securities

In the determination of net income, interest and other

income  from governmental obligations and securities are .

includible.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 NJR. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-4(k)(2)(B) as to interest and income from
securities includible in determination of net income.

18:7-4.8 (Reserved)

Repealed by R.1994 d.186, effective April 1‘8, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). :
Section was “Treasury stock; when includible in net worth”.

18:7-49 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Treasury stock; certified rider required”.

18:7-4.10 (Reserved)

Amended by R.1983 d.62, effective March 7, 1983.
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).

Changed “total” to “the average value of” real and tangible personal
property. Added real estate investment trust. Added 3, to (b).
Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
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Section was “Total property base; alternate method of computing
net worth tax”.

18:7-4.11 Subsidiary corporations; definition
(a) A subsidiary is defined as any corporation in which

- the taxpayer is the owner of either:

1. At least 80 percent of the total comblned votlng
power of all classes of stock of the subsidiary entitled to
vote, and at least 80 percent of the total number of shares
of all other classes of stock except nonvoting stock which
is limited and preferred as to dividends. —-The investment
shall be determined only with reference to investment in
capital stock and shall exclude any loans or advances to

~ any such subsidiaries; or '

2. At least 50 percent but less than 80 percent of the
* total combined: voting power of all classes of stock of the
subsidiary entitled to vote, and at least 50 percent but less
than 80 percent of the total number of shares of all other
classes of stock except nonvoting stock which is limited
and preferred as to dividends. The investment shall be -
determined only with reference to investment in capital
stock and shall exclude any loans or advances to any such
:subsidiaries.

(b) An entity organized under the laws of a foreign
country ‘shall be considered a subsidiary if the foregomg
requisite . degree of ownership is met and if the entity is
considered a corporation for any purpose under the United
States Federal income tax laws, such as (but not by way of-
sole examples) for the purpose. of supplying deemed-paid
foreign tax credits or purpose of status as a controlled
foreign corporatlon

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1985 d.561; effective November 4, 1985.

© See: 17 N.JR. 1537(b), 17 NJ.R. 2677(b).

Substantially. amended. .
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). :
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a). .
In (a), added “either” following “owner of’ in the introductory
paragraph and added 2.

Statutory References
See N.J.S.A. 54:10A-9 as to definition of a “subsidiary.”

18:7-4.12 (Reserved)

Amended by R.1970 d.121, effective October 5, 1970.
See: 2 N.J.R. 78(a), 2 N.J.R. 95(a).
Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R.-1696(b).

Section was “Subsidiary deductions from net worth”.

18:7-4.13 (Reserved)
Repealed by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
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Section was “Effect of short tax table on sub51d1ary deductions”.

18:7-4.14 (Reserved)

Amended by R.1979 d.45, effective February 6, 1979
See: 11 N.JR. 40(d), 11 N.J.R. 150(b). :
Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Parent must report book value of subsidiary corpora-
tion”. :

18:7-4.15 (Reserved)

Repealed by R:1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Consolidated returns for subsidiary corporations”.

Case Notes

Taxpayer corporation, which possessed 100 percent ownership of

investment in French and Brazilian corporations directly and through

“its- wholly-owned Dutch subsidiary, was entitled to 100 percent exclu-
sions for the dividends received from the French and Brazilian corpora-
-tions. International Flavors & Fragrances, Inc. v. Taxation Div. Di-
rector, 5 N.J.Tax 617 (Tax Ct.1983), affirmed per curiam 7 N.J.Tax 652
(App.Div.1984), affirmed 102.N.J. 210, 507 A.2d (1986).

18:7-4.16 (Reserved)

Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Valuation of securities”.

18 7—4 17 (Reserved)

New Rule, R. 1984 d. 496, effective November 5, 1984.
See: 16 N.J.R. 1325(a), 16 N.J.R. 3057(a).
[ Repealed by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Section was “Urban enterprise zones”.

18:7-4.18 (Reserved)

SUBCHAPTER 5. ENTIRE NET INCOME;
DEFINITION, COMPONENTS AND RULES
FOR COMPUTING

18: 7—5 1 Entlre net income; deﬁnltlon

(a) “Entire net income” means total net income from all
sources, whether w1th1n/ or without the United States, and
includes:

1. The gain derived from the employment of capltal
or labor, or from both combmed as well as

2. . Profit gained through a sale or conversion of capital
assets.

(b) For the purpose of the New Jersey tax, the amount of -

a taxpayer’s entire net. income shall be deemed prima facie
to be equal in amount to the taxable income, before net

operatmg loss deduction and specjal deductions, which the

_ taxpayer is required to report to the United States Treasury
Department for the purpose of computing its Federal in-
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-come tax, subject to the ad]ustments set forth in this Sub-

chapter.

(c) Consistent with N.J.A.C. 18:7-11.15, entire net in-
come shall be determined on a separate entity basis as if the -
contemporaneous Federal return had not been a consolidat-
ed return.

Example 1: Corporation A is part of a consolidated
group filing for Federal purposes which as a group in-
curred a net operating loss for the year. Corporation A,
however, on a separate entity basis had net income of
$100,000 before its charitable contribution expense of
$15,000 is taken into account. Based on a separate, non-
consolidated calculation under the Internal Revenue
Code, and the contribution limitations applicable to all
corporations for the period under review (that is, 10
percent), Corporation A’s reportable net income for New
Jersey purposes is $90,000 ($100,000 - ($100,000 x .10)).

Example 2: Corporation B is part of a consolidated
group filing for Federal purposes which sold goods in the
~ordinary course of business to Corporation C, also a
member of the same- consolidated group filing. The
selling price between Corporation B and C was at arm’s
length and included a profit element in it. The Federal
corporate consolidated filing would recognize but defer
the gain on the sale of the goods between Corporation B
and C since Corporation C had not disposed of the
property outside the group at year end. For New Jersey
purposes, however, Corporation B must report the gain
on the sale of the property for net income purposes, and
Corporation C must include the full sales price of the
property in its inventory value.

(d) Entire net income shall be determined as if no elec-
tion had been made under 26 U.S.C. 1371 (Subchapter S of

‘the Federal Internal Revenue Code).

Amended by R.1985 d.562, effective November 4, 1985.
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a).
(c) added.
Amended by R.1992 d.231, effective June 1, 1992.
See: 24 N.J.R. 1522(a), 24 N.J.R. 2074(c).
Added examples to (c); deleted (e).

Law Reviews

How New Jersey treats the acquisition of assets.
147 N.J.L.J. 1356 (1997).

John M. Metzger,
Statutory References

See NJ S.A. 54:10A-4(k) as to definition and ‘'scope of “entire net
income.’

Case Notes

Regulations were valid. General Bldg. Products Corp. v. State, Div.
of Taxation, 14 N.J.Tax 232 (1994), affirmed 15 N.J. Tax 213. :

State’s prohibition against filing of consolidated income tax returns

. by related corporations does not immunize subsidiary corporation from

state taxation of any gain realized as result of deemed sale of its assets. .

Supp. 4-7-03
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General Bldg. Products Corp. v. State, Div. of Taxation, 14 N.J.Tax
232 (1994), affirmed 15 N.J. Tax 213.

New York S corporation’s distribution to New Jersey taxpayer would
be treated as being from corporation’s accumulated earnings. Laurite
v. Director, Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed 14
N.J.Tax 166, certification denied 135 N.J. 301, 639 A.2d 301.

Absent showing that S corporation’s income was from current earn-
ings it would be assumed that distribution was from accumulated
earnings. Laurite v. Director, Div. of Taxation, 12 N.J.Tax 483 (1992),
affirmed 14 N.J.Tax 166, certlflcatlon denied 135 N.J. 301, 639 A.2d
301.

18:7-5.2 Entire net income; how computed

(a) “Taxable income before net operating loss deduction
"and special deductions,” hereinafter referred to as Federal
taxable income, is the starting point in the computation of
the entire net income. After determining Federal taxable
income, it must be adjusted as follows:

1. Add to Federal taxable income:

i. The amount of any specific exemption or credit

allowed in any law of the United States imposing any

tax on or measured by the income of corporations,
where such specific exemption or credit has been de-
ducted in computing Federal taxable income;

ii. . All interest income from sources within the Unit-
ed States which has not been included in computing
Federal taxable income, including interest on State and
Municipal bonds and certain obligations of the United
‘States and its instrumentalities, less interest expense
incurred to carry such investments, to the extent such
interest expense has not been deducted in computing
Federal taxable income;

iii. All dividend income from sources within the
United States which has not been included in comput-
-ing Federal taxable income; :

iv.  All Federal taxes on or measured by income or
profits which were deducted in computmg Federal tax-
able income;

v. All New Jersey franchise taxes paid or accrued
under the Corporation Business Tax Act, whether mea-
sured by net worth, net income or otherwise, to the
extent such taxes were deducted in computing Federal
taxable income; and, with respect to accounting years
beginning after July 7, 1993, taxes paid or accrued to a
possession or territory of the United States, a state, a
political subdivision thereof, or the District of Colum-
bia on or measured by profits or income, or business
presence or business activity including, without limita-
tion, the Michigan Single Business Tax and taxes mea-

sured in whole or in part by “net taxable capital” to the

extent such taxes were deducted in computmg Federal
taxable income;

Supp. 4-7-03
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vi. All taxes paid or accrued to any foreign country,
state, province, territory or subdivision, on or measured
by profit or income or business presence or business
activity, to the extent such taxes were deducted in
computing Federal taxable income with respect to ac-
counting beginning on or after January 1, 2002;

vii. Taxes paid or accrued with respect to subsidiary

‘dividends should be added back to the extent dividends

are excluded from entire net income and such taxes
were deducted in computing Federal taxable income;

viii. Net operating losses sustained during any year
or period other than that covered by the return, which
were deducted in computing Federal taxable income,

_but a net operating loss deduction shall be allowed to

the extent provided by N.J.A.C. 18:7-5.12 through 5.16.

ix. For accounting or privilege periods ending on or
before January 10, 1996, the amount deducted, in com-
puting Federal taxable income, for interest on indebted-
ness whether or not evidenced by a written statement.
To be added back, such interest must be owed directly
or indirectly either to an individual stockholder or
members of his or her immediate family who, in the
aggregate, own beneficially 10 percent of more of the
taxpayer’s outstanding shares of capital stock or to a '
corporate stockholder which owns 10 percent or more
of the taxpayer’s outstanding shares of capital stock.
The amount deducted shall be reduced by 10 percent of
the amount so deducted or $1,000, whichever is larger.
Thus, if the amount of such interest is $1,000 or less,
then none of said amount need be added back. (For
definition of and guidance in determining “directly”
and “indirectly” see N.J.A.C. 18:7-4.5(d), (e) and (f).)
However, there shall be allowed as a deduction:

(1) Any part of a deduction for interest on written
evidq_:rice of indebtedness issued, with stock, pursuant
to a bona fide plan of reorganization to persons who
is prior to such reorganization were bona fide credi-
tors of the taxpayer or any predecessor corporation,
but were not stockholders thereof; and

(2) Any part of a deduction for interest that re-
lates to financing of motor vehicle inventory held for
sale to customers, provided that the underlying in-
debtedness is owing to a taxpayer customarily and
routinely providing this type of financing. The por-
tion of such interest which may be deducted is limit-
ed to interest on indebtedness relating to floor-
planning of motor vehicles evidenced by a trust re-
ceipt or similar ‘document and is also limited to
interest on unsold inventory items. The interest
must be paid or accrued directly to a creditor which
is a taxpayer under the act and not indirectly to any
related entity. That taxpayer, or a corperation which
is a parent or sub51d1ary of that taxpayer must be the
manufacturer or the motor vehicles financed; and
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(3) Any deduction for interest that relates to debt
of a ‘“financial business corporation” owed to an
affiliate corporation but only where the interest rate
does not exceed two percentage points over a prime
rate to be determined by the Commissioner of Bank-
ing. Interest paid or accrued to such an affiliate is
an unrestricted deduction only when a corporation is
a financial business corporation as determined at
NJ.A.C. 18:7-1.16. A debt is owed to an “affiliate”
corporation when it is owing directly or indirectly to
holders of ten percent or more of the aggregate
outstanding shares of the taxpayer’s capital stock of
all classes as defined in NJ.A.C. 18:7-4.5. The
deduction may not be claimed on the Corporation
Business Tax Return, Form CBT-100. Any corpora-
tion which is a financial business corporation must
file the Corporation Business Tax Return for Bank-
ing and Financial Corporations, Form BFC-1, and
complete Schedule L apportioning the financial busi-
ness conducted in New Jersey consistent with
N.J.S.A. 54:10A-38; and

(4) Any part of a deduction for interest that relat-
ed to debt of a banking corporation owing directly to
a bank holding company as defined in 12 U.S.C. 1841
of which the banking corporation is a subsidiary.
The allowable deduction for interest is limited to
interest paid or accrued directly by the subsidiary to
its bank holding company parent notwithstanding
that related indebtedness may be excluded from net
worth where it is indirectly owing to such . bank
holding company.

Xx. Recoveries with respect to war losses, regardless
of whether such war losses were deducted in any return
previously ‘made for the purpose of computing the New
Jersey Corporation Business Tax;

‘xi. All income from sources outside the United
States which -has not been included in computing Fed-
eral taxable income less all allowable deductions to the
extent that such allowable deductions were not taken
into . account in computing Federal taxable income.
See (a)2iii below for limitations respecting foreign tax
deduction;

xii. In any year or short period which ends after
1981, with respect to property placed in service on and
after January 1, 1981, but prior to taxpayer fiscal or
calendar accounting years beginning on or after July 7,
1993, any depreciation or cost recovery (ACRS or
MACRS) which was deducted in arriving at Federal
taxable income and which was determined in accor-
dance with Section 168 of the Federal Internal Revenue
Code in effect after December 31, 1980. = See (2)2iv
below for depreciation allowable in computing entire

_ net income.

xiii. In any year or short period ending after 1981,
with respect to property placed in service on and after

January 1, 1981, but prior to taxpayer fiscal or calendar
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" accounting yéars beginning on or after July 7, 1993, any

interest, amortization or transactional costs, rent, or any
other deduction which was claimed in arriving at Feder-
al taxable income as a result of a “safe harbor leasing”
election made under Section 168(f)8 of the Federal
Internal Revenue Code; provided, however, that for a
fiscal year or short period which begins in 1981 and
ends in 1982, any such amount which relates to proper-
ty placed in service during that part of the return year
which occurs in 1981 shall be allowed as a deduction in
arriving at entire income for that year only; and provid-
ed further that any such amount with respect to a
qualified mass commuting vehicle pursuant to Federal
Internal Revenue Code Section 168(f)(8)(D)(v) (for-
merly 168(f)(8)(D)(iii)) shall be allowed in any event.

(1) Where the “user/lessee” of qualified lease
property which is precluded from claiming a deduc-.
tion for rent under this rule would have been entitled
to cost recovery on property which is subject to such
“safe harbor lease” election in the absence of that
election, it may claim depreciation on that property
under the provisions of (a)2iv and v below. See
(a)2vi below for the treatment to be accorded related
income on such “safe harbor lease” transactions.

xiv. All income, from whatever sources derived not
included in computing Federal taxable income and not
otherwise required to be added back under (a)li
through ix above, less all allowable deductions attribut-
able thereto, to the extent that those -allowable deduc-
tions were not taken into account in computing Federal
taxable income.

xv. The amount deducted from Federal taxable in-
come for any civil, civil administrative, or - criminal
penalty or fine, including a penalty or fine under an
administrative consent order, assessed and collected for
violation of a State or Federal environmental law, an
administrative consent order, or an environmental ordi-
nance or resolution of a local governmental entity, and

" any interest earned on the penalty or fine, and any

economic benefits having accrued to the violator as a
result of a violation, which benefits are assessed and
recovered in a civil, civil administrative, or ‘criminal
action, or pursuant to an administrative consent order.
The provisions of this subsection shall not apply to a
penalty or fine assessed or collected for a violation of a
State or Federal environmental law, or local environ-
mental ordinance or resolution, if the penalty or fine
was for a violation that resulted from fire, riot, sabo-.
tage, flood, storm event, natural cause, or other act of
God beyond the reasonable control of the violator, or
caused by an act or omission of a person who was
outside the reasonable control of the violator.

xvi. The amount deducted from Federal taxable
income of treble damages paid to the Department of
Environmental Protection and Energy pursuant to sub-
section a of section 7 of P.L.1976, c.141 (N.J.S.A.
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'58 :10-23.11f) for costs 1ncurred by the Department in
. removing, or arranging for the removal of, an unautho-
rized discharge upon failure of the discharger to comply

with a directive from the Department to remove, or

E arrange for the removal of, the discharge.

xvii. Any deduction for research and experimental
expenditures to the extent that those research and

experimental expenditures are qualified research ex-
~penses or basic research payments for which an amount
of credit is claimed pursuant to N.J.S.A. 54:10A-5.24
unless those research and experimental expenditures
are also used to compute a Federal credit claimed
pursuant to IRC section 41;

xviii. Interest paid, accrued or incurred to a related
member. except ‘as may be permitted -pursuant to
NJ.A.C. 18:7-5.18; and -

xix. Interest expenses and costs and intangible ex-
penses. and costs directly or indirectly paid accrued or

. incurred in connection with a transaction with one or

" more related members, except as may be permltted

- pursuant to N.J.A.C. 18:7-5.18.

2. Deduct from Federal taxable income:

+i.~ 100 percent of all dividends or amounts deemed
dividends for Federal purposes included in Federal
taxable income which were received from subsidiaries
‘meeting the definition of a subsidiary under N.J.A.C.
18:7-4.11(a)1" of this chapter and 100 percent of all
dividends from those subsidiaries which were added to
~ Federal taxable income in accordance with (a)l above;

ii. Fifty percent of all dividends or amounts deemed
dividends for Federal purposes included in Federal

‘taxable income or added to Federal taxable income in -

accordance with (a) above if received from 50 to less
“than 80 percent owned subsidiaries defined under
N.J.A.C. 18:7-4.11(a)2. Dividends received from a reg-
ulated investment company which are treated as inter-
est for purposes of the Internal Revenue Code and/or
which are not considered qualifying dividends for Inter-
~ nal Revenue purposes are not eligible for-deduction or
‘exclusion from entire net income under this subsection.

iii. Income, war-profits; and excess profits taxes im-
~ posed by foreign countries or possessions of the United
States, allocable to income included in Federal taxable
income subject to the following limitations:

(1) To the extent that ‘these income, War-proflts
and excess profits taxes were allowed as a credit
against the Federal income tax under the applicable
provisions of the Internal Revenue Code;

(2) Provided, that such taxes were not reflected in
deductions made in computing Federal taxable in-
come or taken under (a)1xi above; and

(3) Also provided that the amount of the deduct-
ible income, war-profits and excess profits taxes paid
to each foreign country or possession of the United
States shall not exceed the net income earned by the
taxpayer in such foreign country or possession.

* Supp. 4-7-03
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iv. - Depreciation on property placed in service after
1980 but prior to taxpayer fiscal or calendar accounting
years. beginning on and after July 7, 1993 on.which

" ACRS or MACRS has been disallowed under (a)lxii .
" above using any method, life and salvage value which

would have been allowable under the Federal Internal
Revenue Code at December 31, 1980. A method, once
adopted, must be used for all succeeding years for
purposes of computing depreciation on that particular
recovery property, except only that a taxpayer may
make a change in method which would not have re-
quired the consent of the Commissioner of Internal
Revenue. Personal property placed in service during
any year after 1980 must be treated using the half year
convention by claiming a half year of depreciation in
the year that property is placed in service. No deprecia-
tion is allowable in the year of disposal. Aggregate
depreciation claimed under this paragraph for all years
is limited to the basis for depreciation under the Feder-
al Internal Revenue Code at the date the property is
placed in service less whatever salvage value would

. have been required to be-considered under the Federal

Internal Revenue Code at December 31, 1980;

v. In any privilege period or taxable year beginning
on.or after January 1,.2002, with respect to property

, acqulred on or after January 1, 2002 and before Sep- .
tember 11, 2004, any depreciation which was deducted

in arriving at Federal taxable income and which was
determined in accordance with Sections 168(k) and
1400L of-the Federal Internal Revenue Code. Assets |
acquired before January 1, 2002 for which such depreci-
ation was taken will continue for the entire life of the
asset to follow Federal depreciation. Assets acquired in
periods beginning before January 1, 2002 will continue
to follow Federal depreciation even if the asset itself
was acquired after January 1, 2002 but during such
fiscal year. Upon early retirement a basis adjustment
will be required to equalize Federal and State basis.

Example: Federal bonus depreciation with respect to an

asset acquired February 1, 2002 by a corporation which is a
calendar year corporation will be disallowed for the corpora-
tion when filing its CBT—lOO for 2002..

7-38

vi. Gain or loss on property sold or exchanged is to
be determined with reference to the amount properly
to be recognized in determination of Federal taxable
income.  However, on the physical disposal of recovery
property, whether or not a gain or loss is properly to be
recognized under the Federal Internal Revenue Code,
there shall be allowed as a deduction any.excess or
there must be restored as an item of income any
deficiency of depreciation disallowed under (a)1x above
over related depreciation claimed on that property
under (a)2iv above. ' A statutory merger or consolida-
tion shall not constitute a disposal of recovery property.
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ii. “In any year or short period ending after 1981,
with respect to property placed in service on and after
January 1, 1981, but prior to taxpayer fiscal or calendar
accounting years beginning on or after July 7, 1993, any
item of income included in arriving at Federal taxable
income solely as a result of a “safe harbor leasing”
election made under Section 168(f)(8) of the Federal
Internal Revenue Code; provided, however, that for
the accounting period which begins in 1981 and ends in
1982, such income which relates to property placed in
service during 1981 is not to be excluded; and provid-
ed, further, that any such income which relates to a
qualified mass commuting vehicle pursuant to Federal
Internal Revenue Code Section 163(f)(8)(D)(v) (for-
merly 168(f)(8)(D)(iii)) shall be included in entire net
income in any event.

(1) Where income relating to -such safe harbor .

leasing election would have been included in Federal

taxable income whether or not the election is made, .

no exclusion is permitted.

Example: A corporation which finances the acquisition of
machinery and equipment is not permitted to exclude inter-
est income merely because it is one of the parties to a “safe
harbor. lease” whereby it agreed that all parties to the
transaction characterize it as a lease for Federal income tax
purposes.

(2) For treatment of deductions relating .to such
safe harbor lease transactions, see (a)lxi above.

viii. Any banking corporation which is operating an
international banking facility (IBF) as part of ‘its busi-
-ness may exclude the eligible net income of the IBF, as
herein described, from its entire net income, as follows:

(1) Any deductions under this section can only be
claimed to the extent that they are not deductible in
determining Federal taxable income, or not deduct-
ible under N.J.S.A. 54:10A-4(k)(1) through (3).

(2) The .eligible net income of an IBF is the
amount of income remaining after. subtracting the
applicable expenses, as defined by (a)2vii(4) below.

(3) Eligible gross income is the gross income de-
rived from an IBF. This will include gross income
derived from the following:

(A) Making, arranging for, placing or carrying
loans to foreign persons, provided, however, that in
the case of a foreign person which is an individual,

~ or which is a foreign branch of a domesti¢ corpora-
tion (other than a bank), or which is a foreign
corporation or foreign partnership which is con-
trolled, by one or more domestic corporations
(other than banks), domestic partnerships or resi-
dent individuals, all the proceeds of the loan are
for use outside of the United States;
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(B) Making or placing deposits with foreign per-
sons which are banks or foreign branches of banks
(including foreign subsidiaries) or foreign branches -
of the taxpayers or with other international bank—
ing facilities; or

(C) Entering into foreign‘exchange or hedging
transactions relating to any transactions under
(a)2vii(3)(A) and (B) above or (D) below.

(D) Any other activities which an IBF may be,
“at any time, authorized to engage in by Federal or -
state law, the Board of Governors of the Federal
Reserve, the Comptroller of tne Currency, the New
Jersey Banking Commrssmn or any other authorl-

ty.

(4) Applicable expenses are any expenses or de-
~ductions. which are directly or indirectly attributable
to - eligible gross income as defined in (a)2vii(3)
above.

(See: N.JLA.C. 18:7-16 regarding international banking
facilities.)

Amended by R.1983 d.62, effective March 7, 1983
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d).

Added new 10 and 11 to (a).” Recodified old 10 as new 12 and
added 4-6 to (b).
Amended by R.1984 d.453, effective October 15, 1984. .
See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a).

(b)7 added.
Amended by R.1985 d:562, effective November 4, 1985.
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a).

Substantially amended.
Amended by R.1987 d.335, effective August 17, 1987.
See: 19 N.J.R. 712(a), 19 N.J.R. 1568(b).

Substantially amended.
Amended by R.1992 d.289, effective July 20, 1992.
See: 24 N.J.R. 175(a), 24 N.J.R.. 2628(b).
~ Revised text.
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Amended by R.1997 d.204, effective May 19, 1997.

- See: 28 N.JR. 5158(a), 20 N.J.R. 2467(a).

In (a)lvii, inserted “For accounting or privilege periods ending on or
before January 10, 1996,”.
Specral amendment, R. 2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).
See: 35 N.J.R. 1573(a).
Rewrote the section.

Case Notes

Benefrts from safe harbor leases do not constitute “real intangible
personal property”, for purposes of corporate tax. Reuben H. Donnel-

. ley Corp. v. Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281

(1992).

Interpretation of amendment to corporate tax governing safe harbor
leases was not an administrative rule. Reuben H. Donnelley Corp. v.
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A.2d
364, reversed 128 N.J. 218, 607 A.2d 1281.

Corporate owner of safe harbor leased property could not include it
in owner’s business allocation factor. Reuben H. Donnelley Corp. v.
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 N.J. 551, 606 A2d
364, reversed 128 N.J. 218, 607 A.2d 1281.

Supp. 4-7-03
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State’s inclusion of Federal obligations in taxpayer bank’s tax bases
under the Corporation Business Tax Act complied with the Federal
public debt statute since the tax was nondiscriminatory; taxpayer bank’s
net worth and net income bases appropriately included the value of and

income from the bank’s holdings of state and local obligations. Gar- -

field Trust Co. v. Director, Div. of Taxation, 6 N.J.Tax 462 (Tax

Ct.1984), affirmed per curiam 7 N.J.Tax 663 (App.Div.1984), affirmed

© 102 N.J. 420, 508 A.2d 1104 (1986), appeal dismissed 107 S.Ct. 390, 479
U.S. 925, 93 L.Ed.2d 345. .

Federal minimum tax for tax preference was‘not properly. excludable
from the taxpayer’s entire net income in the calculation of New Jersey

corporation business tax, since the Federal minimum tax is on income

and not an excise tax on capital. Texaco, Inc. v. Director, Div. of
Taxation, 4 N.J.Tax 63 (Tax Ct.1982). .

'18:7—5.3 Tax paid to foreign country or United States
possession; when deductible from net income

(a) With respect to foreign taxes required to be included
in' income as dividends received under Section 78 of the
-Internal Revenue Code, no deduction from Federal taxable
income is permitted if 100 percent of the dividend received
amount is deductible therefrom under
18:7-5. 2(a)21

1 " However, if 100 percent of the foreign tax amount

is not deductible .from Federal taxable income as divi-
dends .received under N.J.A.C. 18:7-5.2(a)2i, then the
percentage which is taxed may be deducted from Federal
taxable income. No other foreign taxes are deductible.

"~ Amended by R.1999 d.116, effective April 5, 1999.
See: 31 N.J.R. 266(b), 31 N.J.R. 893(a). ‘
In (b), changed N.J.A.C. references throughout.
Administrative change and correction.
See: 31 N.J.R. 1818(a).
Spec1al amendment, R.2003 d. 135 ‘effective February 27, 2003 (to
- expire August 26, 2003). :
See: 35 N.J.R. 1573(a).
Rewrote the section.

18:7-5.4 Faetors'not'adjustable to Federal taxable income

(a). No adjustment to Federal taxable income is permitted
- under this rule for:

~Gains or losses not.recognized for Federal income
tax purposes under Section 351 or similar sections of the
Internal Revenue Code but only to the extent that recap-
ture or other provisions of the Code are not paramount to
these sections.

2. The general business eredit allowed or allowable
for Federal income tax purposes under Section 38 of the
Internal Revenue Code.

i. This may not be taken as a deduction‘in comput-
. ing the New Jersey net income tax base, nor as a credit,
in any manner, in computing tax liability under the Act.

ii. Upon dlsposmon of assets which quahfled for a
general business credit under Section 38 of the Internal

- Revenue Code, taxpayer must use the same basis for

. computing gain or loss for New Jersey net income tax
_purposes as employed for Federal income tax purposes.

 Supp. 4-7-03
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3. Depreciation attributable to a decrease in the basis
of depreciable property for Federal income tax purposes,
as a result of the general business credit allowed or

allowable under Section 38 of the Internal Revenue Code.

i.z This depre(:1at10n may not be taken as a deduc-
tion in computing the New Jersey net income tax base.

ii. Depreciation taken for New Jersey net income
tax purposes must be reported at the same amount as .
reported for Federal income tax purposes for the same
period. : :

Amended by R.1985 d.562, effective November 4, 1985.
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a).
(a)2 deleted; (a)l amended; -3 and 4 renumbered as 2 and 3..

~ Amended by R.1994 d.186, effective April 18, 1994.

See: 26 N.J.R. 761(a), 26 N.LR. 1696(b).

- 18:7-5.5  Entire net income; determining stock ownership

(2) Tfle provisions of N.J.A.C. 18:7-4.5 and 4.6 relating )
to the manner or degree of direct or indirect stock owner-

~ ship by a creditor are applicable in determining deductibility N

of interest paid or accrued to holders of 10 percent or more
of the aggregate outstandlng shares of the taxpayer’s capltal
stock of all classes.

(b) In determining the percent ownership of investment
for purposes of computing the dividend exclusion, a taxpay-
er can aggregate its ownership of stock by basing its compu-
tation on its ownership equity in the payor. No part of such
investment may be determined with reference to loans or
advances but must be based upon mvestment in cap1ta1

“stock.

Example 1: Corporation A received a dividend from
Corporation B and a dividend from Corporation C. Corpo-
ration A owns 90 percent of Corporation B. Corporation A
owns 20 percent of Corporation C. Corporation B owns 70
percent of Corporation C. The remaining shares of Corpo-
ration B and Corporation C are owned by unrelated per-
sons.

By literal terms of the Act, the dividend received by
Corporation A from its 90 percent owned Corporatlon B is

excludlble from entire net income.

Since the'equity of Corporation A in Corporation C is 80
percent or more ownership, it may also exclude the divi-
dends received from Corporatlon C from entire net income.

Ownership equity of Corporatlon Ain Corporatlon C

Direct investment in Corporation C 20%
Investment in Corporation-B . 90%
Investment of Corporation B in Corpo-
ration C 0% .
Indirect investment in Corporation C 90 x 70 = 63%
Aggregate ownership by Corporation A
83% -

of the stock of Corporation C

Next Page is 7-40.1
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Example 2 Corporatlon D recelved a dividend from
" Corporation E and a’dividend from" Corporatlon F. Corpo-

:ration D owns 90 percent of Corporatlon E. Corporation D
-owns 20 percent of Corporatron F. Corporatlon E owns 60

- percent of Corporation F. The remaining shares of Corpora-

‘tion B and _Corpeoration F are owned by unrelated persons.

i

"By llteral terms of the Act, the dividend received by

: Corporatron D from its 90 percent owned Corporatron E is
excludlble from entrre net mcome -

Slnce the equity of Corporatlon D in Corporatlon Fis less

‘ “than 80 percent ownership, it may only exclude 50 percent' v

' of the dividend received from Corporatlon F from entlre net
mcome :

Ownershlp equrty of Corporatlon D in Corporatron F:

D1rect investment in Corporatlon F . . 20%
"' Investment in Corporation E - - 90% '
| Investment of Corporatlon Ein Corpo- '

. rationF - 60%

 Indirect investment in Corporatlon F
| Aggregate ownership by Corporatlon D
of the stock of Corporatlon F

~

4%
! New Rule, R 1987 d.118, effective March 2, 1987

, See: 18 N.LR. 2004(b), 19 N.JR. 410(0)
Lo rule repealed : v

¥

~ ' Next Page is 7.41

90 X 60 = 54% -

7-40.1

‘Cross References

-See NJAC 187455 (Net -worth; indebtedness - 1nclud1ble) and}l
18:7-4.6 (Receivables offset agamst mcludlble mdebtedness) as to

. computing net worth:

: Statutory References

See NJS:A. 54: 10A-4(e) as to what may be 1ncluded in “indebted-
ness owmg drrectly or 1nd1rectly } .

18:7-5. 6 ~ Adjustment of entlre net income to perlod

covered by return; how computed

(a) If the entire net income requu‘ed to be reported i is for R
'a period- other- than a period covered by ‘the’ taxpayer’s
.. Federal income tax return, the taxpayer shall compute 1ts. '
~net income as follows: -~ - -

L Tts Federal taxable income is first ad]usted in the -

- manner set forth on N.J.A.C. 18: 7—5 1 through 5.4;

~ 2. The result is then divided. by the number of calen-
_dar months or parts. thereof covered by the - Federal ,
income tax return ‘

3. The result is then multlplred by the number of the

) ‘calendar months or parts thereof. covered by the réturn
under the Act A part of a month shall be deemed to be -

a month '

 Amended by R."199_'4 4,186, effective April ‘is, 1994,

See: 26 N.J.R. 761(2), 26 N.J.R. 1696(D).

\
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(b) The application of this section is not limited to an

'~ agreement, understanding or arrangement existing between

a taxpayer and any other corporation or any person or firm

~ for the purpose of avoiding or evading tax under the Act. It
- is also applicable where adjustments and redeterminations
relate to transfer prlcmg and other transactions between

' related persons or entities where evasion or tax avoidance
" are not a consideration. The Director may initiate adjust-

ments under this section solely in the interests of determin-

- ing a fair and reasonable tax, and without respect to any -

benefit arising out of inter-corporate relationships or the
relationships of any person holding a substantial portion of
the stock of a taxpayer. The Division shall not be limited to

" indices, trade practices, cost sheets, Internal Revenue Re-
" ports or any other factor in determining the appropriate

transfer price for goods, services, intangibles or other dispo-
sitions made to related parties. Where the Director deter-

- mines that there is an adjustment to net income under this

section, he or she may also make a corresponding ad]ust—

‘ment to the allocation factor.

(c) Where any taxpayer conducts its activity or business
under any agreement, arrangement or understanding in such
manner as either directly or indirectly to benefit its mem-

. -bers or stockholders, or any person or persons directly or
indirectly interested in such activity or business, by entering -

into any transaction at more or less than a fair price which,

but for such agreement, arrangement or understanding,

might have been paid or received therefor, the Director may
adjust and redetermine items on any affected taxpayer
report or return as may be necessary properly to reflect the
taxpayer’s adjusted entire net income apportionable to New
Jersey. The following example is an illustration only and in
no way shall be interpreted as a standard for calculating
wages in a particular case. v

Example: Corpora-tiori D entered into an employment -

agreement with its sole shareholder’s spouse for the perfor-
mance of services as an accounting clerk.  The agreement

called for the shareholder’s spouse to monitor 10 accounts.’

For the service performed, the.spouse. is to receive an
annual salary. of $100,000 along with a substantial benefit

. package. The Director, upon audit, learns that the spouse

works only five hours per week in completely performing the
duties. The Director, based upon the going wage for such

. services, determines that the total compensation package -
would not exceed $10,000 a year and adjusts the taxpayer’s

expense to determine properly the net income and the
taxpayer’s wage fraction of the allocation factor and to

provide dividend treatment for the disallowed wage compen-

sation.

(d) Where any taxpayer, 20 percent or more of whose
capital stock is owned either directly or indirectly by or
through the same interests as those of the taxpayer, con-
ducts any activity, transaction, or business with such interests

' which either directly or indirectly creates an artificial loss,

net income, or allocation factor, the Director may adjust
and redetermine such items on any taxpayer report or
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.percent per annum to be paid at the.end of one year.

return as may be necessary properly to reflect the taxpayer’s
ad]usted entire net income apportionable to New Jersey.

Example 1: Corporation E, the great grandparent of the
taxpayer, borrows $1 million from the taxpayer. The agree-
ment calls for the principal and interest at the rate of two
Upon
audit, the Director determines that a market interest rate
given the economic conditions at the time of the loan and
the circumstances of the borrower is 13 percent per annum.
Therefore, he adds the additional income to the t’axpayver’s
net income as reported, and adjusts the expense on the

‘great grandparent’s return, if it files in New Jersey.

Example 2: Corporation F is the parent company of over
10 subsidiaries and provides all administrative services for
the 10 subsidiaries. Corporation F receives dividend in-
come from its- subsidiaries, interest. income from other in-
vestments, and service fee income from the subsidiaries for.
the administrative services it performs on their behalf which

are an integral part of the business activity of the parent.

All costs incurred by the parent are charged to the subsid-
iaries based solely upon the total assets of each subsidiary.
Upon audit, the Director determines that the service fee -
includes no profit element and that the allocation of the
costs of the administrative services bears no relationship to
the services provided to each subsidiary. Accordingly, the
Director. imputes an element of profit, and assigns the
charges to each subsidiary by a method reflecting the actual
costs incurred in providing the services to each subsidiary.

(e) The following examples are merely illustrative and are
in no way intended to limit the scope of the Director’s
discretion to inquire into transfer pricing or the determina-
tion of a fair-and reasonable tax:

Example 1: K Corporation, the manufacturer of a pro-
prietary product, sells goods to its distributors and wholesale
customers at a 50 percent profit. It also sells goods to
related foreign corporations at a 5 percent gross profit for
marketing by them overseas.

On a separate entity basis, in an arm’s length transaction
these sales would yield a 50 percent gross profit and the
price which might have been paid or received for the goods
includes an amount sufficient to reflect that 50 percent gross
profit. .

The Director may include additional profits in entire net
income sufficient - to reflect the arm’s length price which
might have been paid or received.

Example 2: L Corporation is the parent eorporation in a
vertically integrated oil company. Its marketing subsidiary
is a taxpayer. The marketing corporation reports a signifi-
cantly lower gross profit than other taxpayers selling the
same generic products in volume.

Supp. 4-7-03
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L Corporation has set its transfer prices to its marketing
subsidiary at a price $0.02 per gallon higher than published
New York- tanker port prices for its product because it
deems, in good faith, that its brand name value and econo-
mies of scale are more properly attributable to the parent
corporation. It also-uses this transfer price to sell its
product to all its independent retailers.

The fair price which might have been paid for the product
sold by the marketing subsidiary would not be based upon
“New York tanker prices” plus the lesser of representative
‘contract carrier costs or the actual costs incurred for deliv-

ery. - The Director would recognize the $0.02 per gallon .

higher price since that is the same price used for compara-
ble sales to all uncontrolled entities for the audit period.

(f) Whenever the Director deems it necessary, in order
properly to reflect entire net income of the taxpayer, he or
she may determine the year or period in which an item of
income, deduction, asset or liability shall be included, with-
out regard to the method of accounting used by the taxpay-
er.

(g) The Director may require any person or corporation
to submit whatever information under-oath or affirmation,
or to permit whatever examination of its books, papers and
documents, as may be necessary to enable him or her to
determine the existence, nature or extent of an agreement,
understanding or arrangement to which this section relates,
whether or not the person or corporation is subject to the
tax imposed by the Act.

Amended by R.1992 d.231, effective June 1, 1992.
See: 24 NJ.R. 1522(a), 24 N.J.R. 2074(c).

Revised section.
Amended by R.1999 d.116, effective April 5, 1999.
See: 31 N.JR. 266(b), 31 N.J.R. 893(a).

In (a)8, added iv through vi; and in (a)9i, deleted “three” preceding
“methods in” in the first sentence, and substituted “first five” for
“three” preceding “methods” in the second sentence.

Statutory References

See N.J.S.A. 54:10A-4(k)(3) as to right of Director to determine the
year in which an item of income or a deduction shall be included
without regard to taxpayer’s method of accounting, and 54:10A-10 as to
Director’s right to redetermine tax due when taxpayer’s business rec-
ords appear distorted.

Case Notes

’u

Rule that a corporation’s “net income” can be reduced by only 10
percent of the interest on indebtedness to a person or entity which
owns 10 percent or more of the corporation’s capital stock held
applicable to corporate indebtedness owed to -a corporation’s parent;
Division Director held without authority to' recompute corporation’s
taxes to exclude such indebtedness from income; 10 percent rule held
not violative of due process or equal protection; statutory amendments
eliminating the 10 percent rule could not be applied retroactively.
GATX Terminals Corp. v. Taxation Div. Director, 5 N.J.Tax 90 (Tax
Ct.1982), affirmed in part, remanded in part per curiam 7 N.J.Tax 659
(App.Div.1985), certification denied 102 N.J. 337, 508 A.2d 213.

Supp. 4-7-03
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18:7-5.11 Right of Director to require consolidated filing,
and certain disclosures

(a) The entire net income of a taxpayer exercising its
franchise in this State that is a member of an affiliated
group or a controlled group pursuant to sections 1504 or
1563 of the Federal Internal Revenue Code of 1986 shall be
determined by eliminating all payments to, or charges by
other members of the affiliated or controlled group in

- excess of fair compensation in all inter-group transactlons of

any kind.

(b) Notwithstanding the elimination of all inter-group
transactions in excess of fair compensation, if the taxpayer
cannot demonstrate by clear and convincing evidence that a
report by a taxpayer discloses the true earnings of the
taxpayer on its business carried on in this State, the Director
may, at the Director’s discretion, require the taxpayer to file
a consolidated return of the entire operations of the affiliat-
ed group or controlled group, including its own operations
or income to the extent permitted under the Constitution
and statutes of the United States. The Director shall deter-
mine the true amount of entire net income earned by the
taxpayer in this State. :

‘(c) The consolidated entire net income of the taxpayer
and of the other members. of its affiliated group or con-
trolled group shall be allocated to this State by use of the
applicable allocation formula that the Director requires
pursuant to N.J.S.A. 54:10A-1 et seq. to be used by the
taxpayer. The return’shall include in the allocation formula
the property, payrolls, and sales of all corporations for
which the return is made. The Director may require. a
consolidated return without regard to whether the other
members of the affiliated or controlled group, other than
the taxpayer, are or are not exercising their. franchises in this
State.

(d) A consolidated return required by this rule shall be
filed within 60 days after it is demanded, subject to the
penalties of the State Uniform Tax Procedure Law, N.J.S.A.
54:48-1 et seq. '

-(e) The member of an affiliated group or controlled ~
group shall incorporate in its return required under this rule
information needed to determine its taxable entire net
income, and shall furnish any additional information the
Director requires within 30 days after it is demanded,
subject to the penalties of the State Uniform Tax Procedure
Law, N.J.S.A. 54:48-1 et seq.

(f) Each taxpayer that files a return and is a member- of
an affiliated or a consolidated group pursuant to sections
1504 or 1563 of the Federal Internal Revenue Code of 1986,
shall within 90 days of notice of a request of the Director
disclose in its return for the privilege period the amount of
all inter-member costs or expenses, including, but not limit-
ed to, management fees, rents, and other services, for the
privilege period.
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~ (g) If the taxpayer acquires products or services from

another member .of its affiliated or controlled group, which

it resells or otherwise uses to generate revenue Or expense,
‘the taxpayer shall within 90 days of a request from the
‘Director, disclose by computerized spread sheet or other
.form as specified by the Director the amount of revenue or
“expense generated from those products or services includ-
.ing, but not limited to, management fees, rents, and other

services. A failure to file such disclosure constitutes the
filing an incomplete tax return, subject to the penalties of

"the State Uniform Tax Procedure Law, N.J.S.A. 54:48-1 et
-seq., including, without limitation, N.J.S.A. 54:49-4 and
. 54:52-8. . - .
_ New Rule, R.1978 d.30, effective January 27, 1978.
“See: 10 N.IR. 40(b), 10 N.J.R. 128(b).

. Repealed by R.1994 d.186, effective April 18, 1994.
: See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Section was “New jobs credit; salaries deduction”.

- Special New Rule, R.2003-d.135, effective February 27, 2003(to expire

August 26, 2003). .

' See: 35 N.LR. 1573(a).

| 18:7—5.12 Net operating loss deduction

A taxpayer may deduct a New Jersey net operating loss

“carryover as defined in N.J.A.C. 18:7-5.13 in computing its
-entire net income before exclusions and before the net
s operating loss deduction.

‘New Rule, R.1986 d.26, effective February 3, 1986.

See: 17 N.LR. 2096(a), 18 N.J.R. 309(a).

", Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

'18:7-5.13 New Jersey net operating loss carryover

(a) A New Jersey net operating loss as defined in

'NJ.AC. 18:7-5.15 for any taxable year ending after June 30,
11984 becomes a net operating. loss carryover. The net
‘operating loss carryover is carried to each of the succeeding

taxable years and is reduced in each such succeeding year by
the amount of entire net income before net operating loss
deduction and before exclusions, and is further reduced to
zero seven years following the year of the loss, taking into
account the normal or extended due date for filing the
return for the seventh year succeeding the year of the loss.
The net operating loss carryover may not be carried back to
any year preceding the year of the loss. For this purpose,
taxable year shall mean the accounting period covered by
the taxpayer’s return. In no event may a net operating loss
carryover be used for a net operating loss deduction on the
eighth return succeeding the loss year.

(b) The net operating loss may only be carried over by
the actual corporation that sustained the loss. The mnet
operating loss may, however, be carried over by the corpora-
tion that sustained the loss and which is the surviving
corporation of a statutory merger. The net operating loss
may not be carried over by a taxpayer that changes its state
of incorporation or is a part of a statutory. consolidation.
Section 4(k) of the Act defines entire net income in terms of
a specific corporate franchise. See N.J.S.A. 54:10A-4.5.

(c) Corporations acquired under Internal Revenue Code
Section 338 do not lose their net operating loss carryover
because the corporate franchise remains unchanged to the
extent it does not fall within the provisions of N.J.A.C.
18:7-5.14.

Example 1: A domestic corporation dissolves pursuant to
laws of the State of New Jersey and incorporates in another
state. This newly formed corporation of another state is a
new legal entity for corporation business tax purposes and
the net operating loss carryover of the domestic corporation
is not available to the new entity.

~ Example 2: The example below illustrates the net operating loss carryover for the full term of seven
- years and demonstrates the application of net operating loss deductions in the proper sequence.

Amounts From Returns

Return Year 1984 1985 1986 1987 1988 1989 1990 1991 1992
Fiscal Year Ended 31-Dec-84 31-Dec-85 31-Dec-86 31-Dec-87 31-Dec-88 31-Dec-89 31-Dec-90 31-Dec-91 31-Dec-92
Line 28 ($100,000) (6,000) (8,000) (10,000) 50,000 8,000 (5,000) 2,000 10,000
NJ Adjustments 5,000 5,000 5,000 5,000 5,000 5,000 5,000 5,000 5,000
ENI before NOL ded. or : .

exclusions (95,000) (1,000) (3,000) (5,000) 55,000 13,000 . 0 7,000 15,000
NOL Deduction NA 0 0- 0 55,000 13,000 0 7,000 9,000
ENI before.exclusions 0 0 0 0 0 - 0 0 0 6,000
Dividend exclusion &

IBF exclusion 2,000 2,000 2,000 2,000 2,000 2,000 2,000 2,000 2,000
Entire Net Income 0 0 0 0 0 0 0 0 4,000
NOL Carryovers Applied

1985 0

‘1986 0 0

1987 0 0 0

1988 55,000 0 0 0

1989 13,000 0 0 0 0

1990 0 0 0 0 0 0

1991 7,000 ) 0 0 0 0 0 0

1992 ) 1,000 3,000 5,000 0 0 0 0- 0

1993 0 0 0 0 0 0 0

1994 0 0 0 0 0 0
- 1995 0 0 0 0 0

1996 0 0 0 0

1997 0 0 0

1998 ) 0 0

1999 0

7-45 Supp. 4-7-03
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Unused
Total

20,000
95,000

0
. 1,000

0
3,000

" (d) The following explain and/or define the above table:
.Line 28 is the amount of the taxpayer’s taxable income,
before net operating loss deduction and special deductions
- which the taxpayer is required to report to the United States
Treasury Department for the purpose of computing its
Federal income. tax. NJ Adjustments are the statutory
additions and deductions to line 28 that are peculiar to the
- New Jersey corporation business tax.

1. “ENI” means entire net- ‘income ‘as defined in the
Act and in these rules.
2. “NOL” means net operating loss.

i.. Exclusions are the exclusions from entire net
income for dividends received and the eligible net
income of an international banking facility.

3. “IBF” means the eligible net income of an interna-
t10nal banking facility.

New Rule, R.1986 d.26, effective February 3, 1986

See: 17 N.J.R. 2096(a), 18 N.J.R. 309(a).
Administrative Correction to (c), rémoving Examples 1:B and 2:C

from Code.

See: 23 N.J.R. 1024(a).

Amended by R.1994 d.186, effective April 18, 1994,

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003)

See: 35 N.J.R. 1573(a)

- In (b), added'the N.J.S.A. reference.

Law Review and Journal Commentaries
Tax Law. Robert J. Alter, Jay A. Soled, 138 N.J.L.J. No. 1, S64
(1994).

Taxes. Steven P. Bann, 136 N.J.L.J. No. 8, 53 (1994).

: Case Notes

Corporate Business Tax Act’s (CBT’s) regulation, under which net
operating costs did not carryover when domestic corporation was
dissolved and incorporated in-another state such that new corporation
could not take deduction, applied to surviving corporation that attempt-
ed to take merged corporation’s net operating losses, despite claim that
regulation contemplates disallowance of future net-operating-loss de-
ductions when a domestic corporation dissolves pursuant to state law
and incorporates in another state whereas surviving corporation was a
foreign company before and after reorganization; statute did not ex-
pressly state that it only affected company’s incorporated in state. A.H.
Robins Co., Inc. v. Director, Div, of Taxation, 2002 WL 31932043
(2002).

Successor corporation; net operating losses of merged corporation.
Richard’s Auto City, Inc. v. Director, Div. of Taxation, 270 N.J.Super.
92, 636 A.2d 572 (A.D.1994), also published at 14 N.J.Tax 436, certifi-
cation granted 137 N.J. 167, 644 A.2d 614, reversed 140 N.J. 523, 659
A.2d 1360.

Regulation governlng net operating loss carryovers was not autho-
rized. Richard’s Auto City, Inc. v. Director, Div. of Taxation, 270

N.J.Super. 92, 636 A.2d 572 (A.D.1994), also published’ at 14 N.J.Tax .

436, certification granted 137 N.J. 167, 644 A.2d 614, reversed 140 N.J.
523, 659 A.2d 1360.

Supp. 4-7-03
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Surviving corporation could not carryover loss of -a merged corpora-
tion. Richard’s Auto City, -Inc. v. Director, Div. of Taxation, 12
N.J.Tax 619 (1992), reversed, 14 N.J. Tax 436, certification grarlted 137
N.J. 167, 644 A.2d 614, reversed, reinstated 140 N.J. 523, 659 A.2d
1360.

Change in 50% or more of ownership of corporation may remove
corporation’s right to carryover net operating losses. Richard’s Auto
~ City, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 619 (1992), reversed,
14 N.J. Tax 436, certification granted 137 N.J. 167, 644 A.2d 614,
reversed, reinstated 140 N.J. 523, 659 A.2d 1360.

18:7-5.14 leltatlons to the right of a net operatlng loss

carryover

~(a) The net operating loss carryover automatically be--
comes zero when the cumulative effect of all its capital stock
redemptions and sales after June 30, 1984 is a 50 percentage
point change in the ownership of its voting stock and the
corporation changes from the business giving rise to the loss.
For this purpose the exchange of stock is a sale. Further,
solely for this purpose and no other purpose in the Act, a
business is defined in terms of the economic factors of
production. The sequence in change of ownership and
change in the business and the taxability of an exchange for
Federal income tax purposes are irrelevant. -‘The economic
substance of the transaction is, however, paramount and
may indicate forfeiture of a net operating loss carryover.

(b) The Director may disallow the carryover in those
instances where the facts support the premise that a corpo-
ration was acquired for the primary purpose of the use of its
net operating loss carryovers. In this context, to prevent the
trafficking in loss corporations, the Director will consider
the following facts:

1. Whether the physical location or other fixed assets
of the loss corporation were used in a new business;

2. The extent of the termination of the existing work
force of the loss corporation;

3. A price paid for the loss corporation in excess of
the market value of the assets; and

4, Any other materlal deemed appropriate to the
determination.

(c) No single factor shall be deemed on its own to be
dispositive of the issue.

7-46 Next Page is 7-46.1



- 1‘8:7-5;17 X

CORPORATION BUSINESS TAX ACT

; stockholder ‘
. and built up significant net. operating.loss carryovers.

It operated a notably. unsuccessful restaurant

still sells food in a heated state, the net operating loss
| carryovers to B Corporatlon become zero. The; disposition

~ empty corporate shell ' whose. principal attributes are the
apparent existence of an unused net operating loss carryover

i and some lquId capital in quest. of an entitely new business . -
! is deemed to support the premrse that the corporation was -

‘acquired for the  primary purpose of the ‘use of ‘its ‘net
| operating loss carryover. . The economic ‘substance of the

to a new bus1ness Wthh is precluded by the rule:

Example 2 C Corporatlon was a manufacturer of buggy
whips and button hooks. - Due to a declining' demand for its

overs.

there is a clamorous demand. C Corporatlon ‘changes: its

ployees It expands its plants closes ‘out its old “product.
lines and reahzes huge profrts in its rejuvenation; .D Corpo-
ration’s net operating loss carryovers. from . its buggy whip
days are unaffected by any of the above circumstances and
may be clalmed as’ a net operating loss “deduction. :

ing of its manufacturing product line. It:did not change its
| business where it only reallocated 1ts economlc factors of
l productlon :

: Admmrstratlve Correctlon to (c) added Examples to sectron
i See: 23 N.JR. 1024(a) .

J
[ .

Case Notes
Survrvmg corporatron could not carryover loss of a merged corpora-
‘tion. - Richard’s :Auto City, Inc. v. Director,, Div.- of Taxation, 12

. ) ; N.J.Tax 619 (1992), reversed, 14 NLJ. Tax 436, certification granted 137

" | corporation’s right to carryover net’ operating losses. -
i City, Inc. v. D1rector, Div. of Taxation, 12-N.J. Tax 619 (1992), reversed -

‘N J. 167, 644 A2d 614 reversed relnstated 140 NJ 523 659 A2d o

z . 1360. S
I Change. in 50% or more ]Of ownershlp of corporation. may remove

114 N.J. Tax 436, certification granted 137 N.J. 167, 644 A.2d 614,

reversed remstated 140 NJ. 523 659 A 2d 1360

5

18 7—5 15 Net operatmg loss

C ) ‘(a) A net operatmg loss is the excess of allowable deduc—
ti

ons. over gross mcome ‘used in’ computlng ent1re net- in-
come : v

Example "1 B Corporation was wholly owned by a single -

The -
B stockholder transferred 49 percent of his stock ‘to an inves-
‘tor who has access to a: recognized and uniformly profrtable :
. fast food franchise. B Corporation releases substantially all’
‘ of its -existing: employees disposes- of -its equlpment and
-\ undertakes the fast food franchise business at a new loca-
tion. Notwrthstandmg that B Corporation’s sole; stockhold-_p
1er sold less than 50 percent of his stock and the corporation

of land, labor and capital until nothmg remains except an

transaction would have been to transfer the loss carryovers

products it has built up srgmfrcant net operating loss ' carry--
C Corporatron has only one stockholder who sells 50
percent of his: capital stock to a woman who has invented a-
cheap and well-styles. perpetual motron ‘machine for which -

‘name to D Corporatron, retools and hires additional em- -

The'
_economic. substance of the transaction is a mere, restructur-‘ :

Richard’s’ Auto .

7-46.1

(b) Neither a net- operatmg loss deduction nor any exclu-ri
sions from ‘entire’ net income are /allowable deductrons in

~ computing a net operating loss."

(c) There is no ‘net operatrng loss' for any year that a

‘ Corporatlon Business Tax:Return (CBT—lOO) is not filed or
(if filed does not report entrre net 1ncome as a- negatlve
amount .

New Rule, R.1986 d. 26 effectrve February 3 1986

“See: 17 NJ R. 2096(a) 18 NJR. 309(a)

18 7-5.16 Effect of audlt 'ad,]ustments

- An audit ad]ustment to entire net income shall serve’ to
revisé: the amount of any net. operatmg loss for the year of

"the change and the net operatmg loss carryover to which. it
~relates. }

New Rule, R. 1986 d:26, effectrve February 3, 1986

.See: 17N.J. R 2096(a) 18 N J. R 309(a)

18 7—5 17 Suspensmn of net operatmg loss carryover

Except as prov1ded below, for pr1v1lege perrods begmnrng :
durrng ‘calendar. year - 2002 -and - calendar: year 2003, no
deduction for any net operatmg loss shall be allowed If and

: only to'‘the extent -that . -any net operating 1oss. carryover

deduction - is disallowed by reason.of this subsection, the

~date ‘on which the amount of the drsallowed net operatrng .
‘loss carryover deductlon would otherwise expire: shall be =
- extended by two years. This section. shall not restrict the
"surrender or. acqu1s1tron of corporation business tax benefit
 certificates pursuant to N.J.S:A. 34:1B-7.42a and shall not

testrict the application of corporation business tax certifi-

- -cates purSuant‘to NJ.S.A. 54:10A:4-2.

Example 1

anow Inc is‘a.calendar year taxpayer In 2000 it filed

‘a NJ CBT-100 that reported a $1,000,000 net operatlng loss
‘»In 2001 the taxpayer had the following i 1ncome :

)

Operatrng Income S -$100,000
- Dividends from wholly owned subsrdrary $.50,000 -
Subtotal $150 000 -

In 2001 anow Inc uses “an NOL deductlon of

$150, 000 decreasmg its prior year NOL to $850,000. It does

not use ‘any d1v1dend received deductron (DRD) in 2001

The Busmess Tax Reform Act suspended the NOL de-i

- duction in tax years 2002-and. 2003. Assuming the same facts
- set forth above, in filing the return. after the law changes the :
use, of taxpayer s NOL deductron is suspended A

‘In 2003, anow Inc would use a DRD of $50 000 and ‘
pay taxes on Entire Net Income of $100, 000. The company
would continue. to have an NOL, carryover of $1 OOO 000 that
it could potentrally use in 2004 ’

Example 2:

Supp. 4-7-03
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S Strlper Inc isa calendar year taxpayer In 2001 it’ frled a. bt :
e _NJ CBT return: reportrng a $1,000,000 net. operatlng loss In.

»2002 Strrper Inc reported the followmg 1tems

A Operatlng Loss St T ($100 000)
’ Drvrdends from wholly owned sub51d1ary , © $40, 000

s In 2002 as it would have done before the law change the e '
*. taxpayer offsets - $40,000 of current year loss . agamst the = -
~ dividend received deduction. The taxpayer secures an. addi-

= .jtronal NOL of $60 000 that wrll be avallable in 2004

RO Example 3

“In 2001, a taXpaYer purchased tax benefrts in the Tax
o Beneﬁt Certrfrcate Program but d1d not use them in 2001 &5
.:;They can be used in-2002. R L

o .Example 4

_ In 2002 a taxpayer purchased tax beneflts in- the Taxi S
B ‘Benefit Certrflcate Program. They can be< used in 2002
"f"notwrthstandmg the general suspension. of NOL deductrons L
-+ +in 2002 ‘and 12003, Tax Benefit Certrfrcates can be both. S ,
B acqurred and apphed durmg the NOL suspensron perrod el

: '>Spec1a1 New Rule, R 2003 d. 135 effectrve February 27 2003(to exprre R

August 26, 2003).

) 18: 7—5 18 Related party transactlons

Se ) (a) Interest ‘paid, accrued or 1ncurred to a related mem-”__, '
gber shall not: be deducted in calculatmg.. entlre ‘net: mcome

o except that a deductron shall be permr ted:

To the extent that the taxpayer estabhshes that

- A prlncrpal purpose of. the transactron glvmg nse o
to the payment of the 1nterest was not to- avord taxes ST

B _otherw13e due

The 1nterest is pa1d pursuant to arms length';ﬁ.jb".»l: i

- contracts at an arm’s length rate of rnterest and

it The related member was sub_]ect toa tax on 1ts e

0 net income or receipts in this State- or another state or .
~possession of the United States orina foreign nation, a '

~  measure of the tax includes the interest received from_fff S
*the related member, and the rate of tax applled tothe = -

;.. interest received by the related member is equal to or e

- . .greater than a rate ‘three percentage points less than~ -
o : the rate of tax apphed to taxable Ainterest by this- State

S If the taxpayer estabhshes that the dlsallowance of R

* “a_deduction is unreasonable by showing the extent the . =
_related party ‘pays tax-in New Jersey -on the ‘income-. -
* stream, or the taxpayer and the Director agree in writing -
~t0.-the apphcatlon or use of an alternatrve method of

= apportronment or

-3 “To. the extent that the taxpayer establlshes that the,[gfi
mterest 1s drrectly or 1nd1rectly pald accrued or 1ncurred- e

. jtro_:l :

o supp 4703

\4

A related member in’ a forergn natron wh1ch has - ‘

“in. force :a comprehensive. income- tax: treaty with the
Unlted States, prov1ded however, that the taxpayer -

shall d1sclose on 1ts return, for the pnvrlege perrod PR

) 5(1) The name of the related member
_(2) The amount of the mterest o

'(3) The relevant forelgn natlon and S

(%) Such other mformatlon as the D1rector may:

s prescrlbe or.

4 For purposes of thls subsectlon

i “Forergn natlon “means as an estabhshed sover- i
;elgn government that s, recognlzed as. such by the

Unlted States: Department of State R

- ii,.j “Comprehensrve 1ncome tax treaty meansasa . -
. ‘convention, or.agreement, .entered into. by the United
States and approved by Congress w1th a foreign gov--
ernment for.the allocation of all categorres of 1ncome_" :
" subject to taxation and/or the withholding of tax on - -
"~ interést; dividends, and royaltres Afor the prevention of .~

double taxation of the’ respectrve natrons resrdents, and f

B the sharmg of\rnformatlon, e

-Domestlc subsrdrary means ‘a busrness entrty,

' ‘mcorporated under the laws of any state or common-
: wealth of the Umted States : R

o v?.'-f‘ “Related member ‘means- a person that wrth e
- respect to the taxpayer durmg all or any portlon of the -
-prrvrlege perrod is: : : .

(1) A related ent1ty, E g

(2) A component member as defmed in subsectron; :'v S
(b) of section 1563 of the Federal Intemal Revenue TR
B Codeof1986 26USC§1563 SRR TR PR

_ (3) A person to or from whom there is attrrbutlon‘ R
of stock ownershlp in accordance with subsection (e) = < .
- of section 1563 of the Federal Interrial Revenuex TR
: Code of 1986 26 U S C § 1563 or. ' ; e

(4) A person that notwrthstandmg 1ts form of; B
R -organlzatron bears the same relationship to the tax- .~ 2
payer as a person described in (a)4v(1) through (3)’ S

above of this deflnltlon

. 11 An 1ndependent lender through a. related mem- : . :v -
- ber as conduit, provided that the- taxpayer legally guar-,:
i »_antees the debt ‘on. Wthh the 1nterest is* requlredi' :

Sy “‘Forergn corporatron means a busmess entrty . -
"rncorporated or orgamzed under the laws of a forelgn L
: v--'natlon : N ’
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Vi, “Related entity” means a stockholder: who is an -
* individual, ‘or a ‘member of the stockholder’s -family
" enumerated in “section 318 :of the Federal : Internal

Revenue Code of 1986 26 U.S.C. § 318, if the stock-
holder ‘and the: ‘members of the stockholders family

- own, d1rectly, indirectly, beneflc1ally or constructlvely, }
in the aggregate, at least 50 percent of the value of the

taxpayer’s outstanding stock; a stockholder, or a stock-
holder’s partnership, limited liability company, estate,
trust or corporation, if the stockholder and the:stock-
holder’s partnerships, limited liability companies; es-

tates, trusts and corporations own- directly, indirectly,

beneficially or constructively, in the aggregate, at least

‘50 percent of the value of the taxpayer’s outstandrng

stock; or a corporation, or a party related to' the
corporation in a manner that would require an attribu-
tion of stock from the corporation to the party or from
the party to the corporation under the ‘attribution rules

of the Federal Internal Revenue Code of 1986, 26 .

U.S.C. § 318, if the taxpayer owns, directly; indirectly,

beneficially or constructively, at least 50 percent of the

value of the corporation’s outstanding stock. The attri-
bution rules of the Federal Internal Revenue Code of

1986, 26 U.S.C. § 318, shall apply for purposes of -

determining whether. the ownership requlrements of
this definition have been met;

-vii. The disclosure: requirement for interest paid to

.a related member shall be deemed to be satisfied if the

taxpayer provides a schedule of:
(1) The name of the related member,

(2) The country of domicile of the related mem-
ber;

(3) The amount paid to the related member; and

(4) The nature of payment oOf, alternatively, by

‘providing a copy of Federal form 5472 or its equiva- -

lent as an attachment to form NJ CBT-100;

viii. © “Rate of tax” means allocatlon factor times the
tax rate percentage; '

5. Examples:

Example 1: Royal Palm, Ltd a forelgn parent corpo-
ration, owns directly ‘or 1nd1rectly 100 percent of the
outstanding shares of a U.S. domestic subsidiary, Red
Oak, Inc. and 100 percent of the outstanding shares

- Little Palm, Ltd., a.foreign. subsidiary, a corporation.

Royal Palm, Ltd. and Little Palm, Ltd. are domiciled in
jurisdictions - subject -toa comprehensive income tax
treaty with the United.States of America. Red Oak, Inc.

- is in need of short term and/or long term funding. Little

Palm, Ltd. is established by Royal Palm, Ltd. to repre-

. sent the worldwide affiliated group and issue commer-
cial paper, or enter into financing arrangements ‘with

lending institutions, or -borrow funds from unrelated
parties-on behalf of the affiliated group. The: proceeds
of these transactions are then used to fund the operat-

7:463
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- ing or capital investment activities of one or more of

the: members of the worldwide affiliated _gro_up. Interest
expense attributable to amounts lent by Little Palm,
Ltd. the foreign subsidiary to Red Oak, Ine. the U.S.

. domestic subsidiary, and any costs- assoaated ‘with the

origination of the lending which are- assessed to Red - ’

" Oak, Inc. as expense recovery of the lending origina-

tions -would not be added back: to Red Oak’s Federal

taxable income provrded that the loans are- at arm’s

length rates and properly documented.

Example 2: ‘Same facts as ‘Example 1, but Royal
Palm; Ltd., the foreign parent, will borrow the funds

Red Oak, Inc., the domestic subsidiary. Interest ex-

- pense attrlbutable to ‘amounts borrowed by Red Oak;
" Inc., the domestic subsidiary, from Royal Palm, Ltd.,

the foreign parent, and any costs associated with the

".'lending which are assessed to- Red Oak, Inc. as an
“expense: recovery of the lending originations would not

be added back to. Federal taxable income provided that

mented. -

‘Example 3: Same facts as Example 1 but Little Palm,

Ltd., the foreign subsidiary, or. Royal Palm, Ltd., the

foreign parent, establishes a second domestic ’subsid- .

“and lend d1rect1y to the operating companies including

\

" the loans are at arm’s length rates and properly docu- ,

iary, White Pine, Inc., to facilitate the borrowing and -

on- lendmg activities. White Pine, Inc. will be authorized
to borrow from Little Palm, Ltd., the foreign subsidiary,
or from third party sources such as commercial paper
markets or bond markets either inside the United
States or outside the United States. White Pine, Inc.

will lend the proceeds of the borrowings to Red Oak,

Inc. Red Oak, Inc. will pay. interest to White Pine, Inc.
on the borrowings. All interest expense attributable to
amounts borrowed by Red Oak; Inc. from White Pine,
Inc. and any costs associated with the origination of the

, lending which are-assessed to Red Oak, Inc. as expense

recovery of the lending originations would not be added
back to Federal taxable income provided that the loans
are at arm’s length rates and .properly documented.

Example 4: Same facts as Example 1; but Little Palm,

- Ltd., the foreign subsidiary, forms White Pine, Inc.
' Whlte Pine, Inc. borrows funds from Little’ Palm ‘Ltd.
' and holds- the funds. The funds.are made available for -

loan-to Red Oak, Inc. and Blue Spruce, Inc., another
affiliated . domestic subsidiary on an as needed basis.
White Pine, Inc. manages the lending transactlons for
two or more affiliated entities within the United States.
White Pine, Inc. will loan funds to Red Oak, Inc. and
Blue Spruce, Inc. White Pine, Inc. will charge an origi-

~  nation‘fee to cover the costs ‘charged by Little Palm,
. Ltd.,, the foreign subsidiary to White Pine, Inc., a
- domestic - subsidiary. Red Oak, Inc. and:Blue Spruce,

Inc. will make: periodic interest payments and/or princi-

‘ple payments, depending on the terms of the notes. The

interest and loan origination expenses paid by Red

Oak, Inc. and Blue Spruce, Inc. to White Pine, Inc. will

- Supp. 4-7-03
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‘not be added back to Federal taxable income prov1ded
that the loans are at arm’s length rates and properly
documented. : S L

Example 5: A parent corporation has two operating
_subsidiaries, one solely in New Jersey (NJ) and one
_solely in California (CA) both making $100.00 of profit,
each having equal apportionment factors.. This enter-
prise files-a combined return in California. On its NJ
separate - entity return it shows taxable income of
~ $100.00 from its separate NJ operations. In CA, the
~ combined return shows $200.00 in profit and apportions
50 percent to CA. $100.00 is subject to tax, thus pro-
ducing an equltable result.

However, if the CA corporation made e loan to the
NJ corporation generating an interest deduction in NJ
- 0of '$100.00 and interest income to the CA affiliate of

- The related member during the same income year
dlrectly or indirectly paid, received, accrued or incurred
the portion to or from a ‘persan that is not a related

" member; and

ii.. The transaction giving rise to the interest - ex-
penses and costs or the intangible expenses and costs

between the taxpayer and the related member did not
‘have as'a principal purpose the avordance of any por—
“tion of the tax;

3. If the taxpayer establishes that the adjustments are

unreasonable by showmg the extent that the payee pays
tax to New Jersey on the income stream; or

4. If the taxpayer and the director agree in writing to
the apphcatlon or use of an alternatlve method of appor-

) tlonment

$100.00, an inequity results if the interest is deductible.

~ The NJ corporation would file a return showing no
taxable income. However, the CA corporation would
. still only report 50 percent of the $200.00 combined

income (the combined income—NJ $0 and CA

$200.00—has not changed)- or $100 00 since it ﬁles a
combined return.

While the interest income is, in fact, included as a tax

- determinate in CA, so is the interest deduction. The
apportionment factors are not affected. As aresult, NJ
loses revenue, the CA result is neutral, and the taxpay-
er gets a windfall. The reform act was intended to
address this type of situation. Thus, the interest expense
must be taxed in a non-unitary state for one of the
exceptions to apply. '

(b) Interest expenses and costs and intangible expenses
and costs directly or indirectly paid, accrued or incurred in
connection with a transaction with one or more related

members shall not be deducted in calculatmg entire net -

income, except that a deduction shall be permitted:

1. If the interest expenses and costs and intangible
‘expenses and costs are directly or indirectly paid, accrued

or incurred to a related member in a foreign nation which -

has in force a comprehensive income tax treaty with the
- United States. In claiming this exceptlon the taxpayer
shall disclose on its return:

i.  The name of the related member;

ii. The amount of the interest expenses and costs
and intangible expenses and costs deducted;

iii. . The relevant foreign nation; and

iv. Such other information as the Dlrector may
prescribe;

- 2. If the interest eXpensesland costs and the intangible
expenses and costs that the taxpayer establishes meet both
of the following: .

'Supp. 4-7-03
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5. For’purposes of this subsection:

i. “Foreign nation” means an established sovereign

~ government that is recognized as such by the Umted

States Department of State;

i, “Comprehenswe mcomc tax treaty” means a con-

vention, or agreement, entered into by the United

States and approved by Congress, with a foreign gov-
ernment for the allocation of all categories of income
subject to taxation and/or the withholding of tax -on
interest, dividends and royalties, for the prevention of

double taxation of the r’espective‘ nations’ residents, and .

the sharing of information;

ili. “Foreign corporation” means a business entity -

incorporated or organized under the laws of a foreign

‘nation;

iv. “Domestic subsidiary” means a business entity
incorporated under the laws of any state within the
Umted States;

v. “Intangible property to- which intangible ex-v

penses and costs relate, means and includes, but is not
limited to, patents, patent applications, trade names,

-trademarks, service marks, copyrights, mask works,

trade secrets, film, information technology, and similar
types of intangible assets;

vi. “Intangible expenses and costs” means and in-
cludes

(1) Expenses, losses and costs for, related to orin
connection- ‘dlre(ctIy or 1nd1rectly with the direct: or

indirect acquisition, ‘use, maintenance or manage-
ment, ownership, sale, exchange, or any other dispo-

sition of intangible property to the extent such:

amounts are allowed as deductions or costs in deter-
mining taxable income before operating loss deduc-
tion and special ‘deductions for the taxable year un-
der the Federal Internal Revenue Code of 1986 26
US.C. § 1etseq;
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(2) Losses related to, or incurred in connection

directly or indirectly with, factoring transactions or -

discounting transactions;
(3) Royalty, patent, technical and oopyright‘fees;
(4). Licensing fees; and
(5) Other similar expenses and costs;

vii. “Interest expenses and costs” means amounts
directly or indirectly allowed as deductions under sec-

tion 163 of the Federal Internal Revenue Code of 1986,

26 US.C. § 163, for purposes of determining taxable
income under the code to the extent such expénses and
costs are directly or indirectly for, related to, or in
connection with the direct or indirect acquisition, main-

tenance, management, ownersh1p, sale, exchange or .

dlsposmon of intangible property;

viii. “Related member” means a person that, with

respect to the taxpayer durmg all or any portion of the

privilege period, is:
1A related entlty,

(2) A component member as defined in subsection
(b) of section 1563 of the Federal Inteinal Revenue
Code of 1986, 26 U.S.C. § 1563; :

(3) A person to or from whom there is attribution

of stock ownership in accordance with subsection (e)

“of section 1563 of the Federal Internal Revenue
Code of 1986, 26 U.S.C. § 1563; or

(4) A person that, notwithstanding ‘its form of -

organization, bears the same relationship to the tax-
* payer as a person described in (b)5viii(1) through (3)

. above of this definition;

ix. “Related entity” means a stockholder who is an

individual, or a member of the stockholder’s family
enumerated in section 318 of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 318, if the stock-
holder and the members of the stockholder’s family

own, directly, indirectly, beneficially ‘or constructively,
_in the aggregate, at least 50 percent of the value of the

taxpayer’s outstanding stock; a stockholder, or a stock-
holder’s partnership, limited liability company, estate,
trust or corporation, if the stockholder and the stock-
holder’s partnerships, limited liability companies, es-
tates, trusts and corporations own directly, indirectly,
beneficially or constructively, in the aggregate, at least
50 percent of the value of the taxpayer’s outstanding
stock; or a corporation, or a party related to the

corporation in a manner that would require an attribu- ~

tion of stock from the corporatlon to the party or from
the party to the corporation under the attribution rules
of the Federal Internal Revenue Code of 1986, 26
U.S.C. § 318, if the taxpayer owns, directly, ‘indirectly,
beneficially or constructively, at least 50 percent of the
value of the corporation’s outstanding stock. The attri-

bution rules of the Federal Internal Revenue Code of -

7-46.5

'1986, 26 US.C. § 318, shail apply for- purposes of

determining whether the ownership requirements of
this definition have been met; : :

" x. The disclosure requirement for interest paid to a
related member shall be deemed to be satisfied if the
taxpayer provides a schedule of: :

(1) The name of the related member;

(2) The country of domicile of the related mem-
ber;

(3) The 'aniount paid to the related member; and

(4) The nature of ipayrhent or, alternatively, by
providing a copy of Federal form 5472 or its equiva-
lent as an attachment to form NJ CBT-100;

6. Examples: =

Example 1 Large Co. A.G., a foreign corporation,
domiciled in a jurisdiction that has entered into a
comprehenswe tax treaty with the United States of
America, owns directly or indirectly 100 percent of the
outstanding shares of three U.S. domestic subsidiaries
(Red Corp., White Corp. and Blue Corp.) and 100
percent of the outstanding shares of Funding, N.V., a
foreign subsidiary. Red Corp. and White Corp..utilize
certain technology developed by Large Co. A.G. in
their daily operations of manufacturing products for
resale. Blue Corp was formed to hold and does hold
the U.S. rights to certain technologies developed by
Large. Co. A.G., Red Corp and White Corp. pay a

royalty to Blue Corp. for the ab111ty to use the technolo-

gy developed by Large Co. A.G. in its daily operations.
Blue Corp. pays an annual royalty to Large Co. A.G.
based on the amount of royalties it receives from Red
Corp. and White Corp. Amounts paid to Blue Corp. by

~ Red Corp. and White Corp. would not be subject to

disallowance. Also the amounts paid by Blue Corp. to
Large Co. A.G. would not be subject to disallowance.

Example 2: Same facts as Example 1 except that
Large Co. A.G: has entered into an agreement to
securitize certain financial assets. Red Corp. sells its
receivables to White Corp a bankruptcy remote, spe-
cial purpose company, at a discount. White Corp.

pledges ‘the receivables to a lending institution that =

issues commercial paper - ‘backed by those receivables.
Large Co. A.G. and Red Corp. have guaranteed that
100 percent of any receivable pledged is collectible. The
discount on the sale of the receivables by Red Corp to
White Corp. is not subject to disallowance..

‘Example 3: A limited partner receives guaranteed
payments for its investment in a limited partnership.
The payment is similar to a payment on preferred
stock. The related member rules apply if the guaran-
teed payment is above market/arm’s length values.

Example 4: Mr. Jones, a New Jersey resident, owns
100 percent of the shares of Zippy Corp., a corporation

Supp. 4-7-03
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'properly capitalized .and orgamzed and domg busrness' '

- in New Jersey. Zippy Corp. has not made a NJ S_-} j
_electron Mr. Jones loans erpy Corp money at_an

"~ arm’s length rate under an arm’s length contract. erpy’ ’

o Corp. ‘may take an interest. deductron -provided - that

. one of the exceptions applres for example, if Mr. Jones "

pays NJ Gross Income Tax at a rate within three
percent of nine percent, then Zippy Corp. may take the

’ -deductron If erpy Corp. does not get a deduction, Mr. .

Jones may not exclude the interest 1ncome from his
- gross income tax taxable i 1ncome '

Example 5 Mr: Smrth 2 ‘New Jersey res1dent owns
- 100 percent. of the shares of Pin Corp., a corporation
organrzed and domg business in New Jersey. Pin Corp o
" has not made a NJ'S election. Mr.. Smith lends Pm,‘
B Corp $5,000 at an arm’s length rate: ‘under an arm’s
~ length’ contract When Pin Corp. files.its CBT-100, the
‘._Stockholders Equrty reflected on: its Balance Sheet,

* Schedule ‘B, is $200.00. Mr. Smith paid’ Gross Income

Tax on the payments received from Pin Corp. However, -
Pin Corp. -may not claim an interest deductron for -
» is- actually a. -
L _contrrbutlon to caprtal smce the corporatron is. under- '

interest paid to Mr. Smith. The “loan”

_ capltalrzed

Spec1a1 New Rule, R2003 d. 135 effective February 27 2003(to explre :

August 26, 2003):’ S s
See 35 NJ R. 1573(a) R

SUBCHAPTER 6. (RESERVED) |

SUBCHAPTER 7. ALLOCATION

18 7—7 1 General mstructlons regardlng allocatlon of net
- income -

(a) No corporatron forelgn or domestic (other than a- -
corporatron entitled and electing to report as an 1nvestmentv .
~company, regulated investment company or real estate in-.

vestment trust) is entltled to allocate any part of its entire

- net.income outside New Jersey unless during the period.
covered by the return it mamtarned a regular place of -

busmess outsrde the State -

(b) In the absence of a regular place of business, 100

percent of 1ts entrre net income must be allocated to New ‘

R ersey

(c) The ‘mere ownershrp of assets outside New Jersey -
does not - constitute a basis for -allocating less than 100~

percent of the taxpayer s net 1ncome to New Jersey.

Supp. 4703 o
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(d) Where the taxpayer does not marntarn a. regular place ‘
of business outside New Jersey and its allocation factor is
100 percent and the taxpayer in fact pays a tax based on or -

measured by income to another. state, see N.J. A.C. 18:7-8.3

which provides for the eligibility and method in computrng a’
'reductron in the tax. for such taxpayer.

Amended by R.1985. d 54 effectrve February 19 1985

. See:-16 N.JR. 2999(b), 17 NJ.R. 476(b)

’ “Corporatron substrtuted for taxpayer and added “or feal estate -

. lnvestment trust.” : [

" Amended by R.1994 d 186 effective April 18, 1994
“See: 26 N J. R 761(a), 26 NJ R/ 1696(b)

Statutory References

See N.J. S A. 54 10A—6 as to how to determine allocation factor for
taxpayer marntalnmg‘regular plaoe of ‘business outside. New. Jersey. - -

LR

e . Case Notes o

Failure to permit allocation to New Jersey corporation which-owned
rental property in Connecticut but'had no. regular employees working .~
‘outside New Jetsey held neither contrary to the scheme of the Business
. Tax Act, a burden on interstate cominerce nor double taxation. S.M.Z.

Corp.’ v. Diréctor; Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982);

- reversed- and: remanded 193 NJ Super 305 473 A2d 982 (App Drv
1 1984) T . :

18 7—7 2 Regular place of busmeSS' definltlon

(a) A regular place of busrness is any bona fide office

» f(other than a statutory offrce) factory, warehouse or other -

‘ p1ed and used by the taxpayer in carrymg on 1ts busmess and

in which one or more regular employees are-in attendance.

The following will assist in ‘the determmat1on of what is a’
_regular place of busmess

1. Bona fide office: An offrce in Wthh an employee o
in attendance. performs srgmﬁcant duties related to the

business of the taxpayer. A token office, space of the

taxpayer.or any place where an employee does not actual- o

ly perform significant duties constituting part of taxpayer’ s -

- business does not’ constrtute a regular place of business. . -

» 2 Space of the taxpayer The taxpayer must be di- .
' _rectly responsrble for the expenses incurred in malntaln-_‘

_ing the regular place of business and must either own or -

~rent the facility i in its own name and not through a related
_person or-entity. ‘The regular place of business should be
identifiable as belonging to the taxpayer by, for example '

. reﬂectrng the taxpayer’s name on- the- exterior and interior i

- of the building and' being | llsted in the taxpayer s name in

2 a telephone book.

3. Regularly malntalned occupred and used by the.l' :
taxpayer in carrying on its business: . The taxpayer must < -

regularly maintain, occupy and. use- the premlses by em-

- ploying one or more regular employees who are in attend- . - .

. ance "during normal - working hours.

and, in their absence, telephone messages are: recerved by

- an answerrng service or recordrng devrce

‘Premises are not -
- regularly maintained, occupied and | used in the event
femployees are in attendance only on a part time ‘basis -

: Next_Page is '7-’46‘.6.1:,' L
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4. Regular employee: A regular employee must be
under the control and direction of the taxpayer in trans-
acting the taxpayer’s business and/or performing work on
behalf of the taxpayer. The officers of the taxpayer are
generally deemed to be regular employees of the taxpayer
while independent contractors and members of the tax-
payer’s board of directors are not regular employees of
the taxpayer. The method or procedure by which a
taxpayer reports the compensation paid to an individual
(such as a W-2 form) shall not be conclusive as to
whether the individual is a regular employee (See
N.J.A.C. 18:7-8.14.): ’

i. The facilities of a public warehouse located out-
side New Jersey and utilized to store property of the
taxpayer prior to shipment to customers shall not con-
stitute a regular place of business of the taxpayer where
the warehouse is not the space of the taxpayer.

ii. The facilities of an independent contractor locat-
ed outside of New Jersey and used to store, convert,
process, finish and/or improve the goods of the taxpayer
prior to shipment to customers shall not constitute a
regular place of business of the taxpayer.

iili. A job site, field office or other facility which is
not regularly maintained, occupied and used in taxpay-
er’s business or where administrative duties, such as
performing payroll functions, -telephoning, recordkeep-

“ing, banking, accounting, the hiring and firing of em-
ployees and similar functions are not performed, is not
a regular place of business. :

iv. The location of inventories outside of New Jer-

-sey in the possession of employees in their homes, or in
trucks, or in coin-operated machines do not represent
space regularly maintained, occupied and used by the
taxpayer in carrying on its business.

v. In the event the taxpayer’s business is conducted
by an indépendent agent or independent contractor, the
place of business of the independent agent or indepen-
dent contractor shall not be considered a regular place
of business of the taxpayer.. In addition, any employee
of such independent agent or independent contractor
shall not be considered a. regular employee of the

taxpayer.

(b) A taxpayer does not have a regular place of business
outside New Jersey solely by consigning goods to an inde-
pendent factor outside New Jersey for sale at the direction
of either the consignor or consignee.

(c) The mere fact that a taxpayer is subject to an income
or franchise tax in other jurisdictions shall not be determina-
tive as to whether the taxpayer maintains a regular place of

. business outside of New Jersey where taxable status in that

jurisdiction is based on criteria other than a regular place of
business.

Amended by R.1985 d.54, effective February 19, 1985.

" See: 16 N.J.R. 2999(b), 17 N.J.R. 476(b).
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(a)1-2 deleted and new text (a)l—4 substituted; (c) added.

Statutory References
See N.J.S.A. 54:10A-6 as to how to determine allocation factor for
taxpayer ‘maintaining regular place of business -outside New Jersey.

Case Notes v
Apportionment of franchise tax for multi-state corporations which
maintain a regular place of business outside New Jersey other than a
statutory office is not 'apphcable to a corporatlon whose out-of-state

. offices consist of space in corporate engineers’ personal homes used for

their own convenience in connection with their employment. Hoega-
naes Corp. v. Director, Div. of Taxation, 145 N.J.Super. 352, 367 A.2d
1182 (App.Div.1976) and dissenting opinion.

Corporation which did not pay rent, out of state d1d not maintain
regular place of business out of state. Hess Realty Corp. v. Director,
Div. of Taxation, New Jersey Dept. of Treasury, 10 N.J.Tax 63 (1988).

Reduction in corporation business tax based on an allocation of tax
basis due to maintenance of a regular place of business outside of the
‘State denied because New York office was not a “regular place of
business”, since it was leased in the name of the parent corporation, the
taxpayer paid no rent and did not maintain control over the premises,
and because the full time employees at the office were all employees of
the parent corporation. Shelter Development Corp v. Taxation Div.
Director, 6 N.J.Tax 547 (Tax Ct.1984).

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
rever)sed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984

Corporation held not entitled to apportion part of its net income to
other states because it did not maintain a regular place of business in
other states; “regular place of business” test held not to violate
commerce clause. Rocappi Inc. v. Taxation Div. Director, 3 N.J.Tax
311, 182 N.J.Super. 163, 440 A.2d 96 (Tax Ct.1981).

18:7-7.3 “Allocating” and “non-allocating” companies;
definition

(a) A taxpayer which allocates a portion of its entire net
income outside this State is referred to as an “allocating”
taxpayer.

(b) A taxpayer which does not allocate any part of its
entire net income outside this State is referred to as a “non-
allocating” taxpayer.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.JR. 761(a), 26 N.J.R. 1696(b).

g Statutory References

See N.J.S.A. 54:10A-4(b) as to definition of “allocation. factor, and
54:10A-6 as to how to determine allocation factor for a taxpayer who
maintains a regular place of business outside New Jersey.

_ Case Notes

Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
reversed and remanded 193 N.J.Super. 305, 473 A.2d 982 (App.Div.
1984).

18:7-7.4 Allocation factor; definition ,

“Allocation factor” means the proportionate part of a
taxpayer’s entire net income used to determine a measure of
its tax under the Act. :

.

Supp. 4-7-03
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Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References
See N.J.S. A 54:10A- 4(b) as to definition of “allocation factor.”

18:7-7.5 Allocation factor; application

If the taxpayer had a regular place of business outside
New Jersey during the period covered by the return, its tax
‘liability under the New Jersey Corporation Business Tax Act
is measured by that part-of its entire net income allocated to
New Jersey according to a formula called the business
allocation factor. ' :

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Historical Note

Laws of 1968 Chapter 250 eliminated the use of the asset factor for
the purpose of allocatmg net worth, effective with respect to pr1v1lege
periods commencing after December 31, 1968

Statutory References

See Laws 1968, Chapter 250. as to elimination of asset factor for
purpose of allocating net. worth, effective with respect to privilege
periods commencing after December 31, 1968. See N.J.S.A.
54:10A-4(b) as to definition of “allocation factor.” See N.J.S.A.
54:10A—6 as to how to determine allocation factor for taxpayer main-
taining regular place of business outside New Jersey.

- 18:7-7. 6 Corporate pai‘tners and partnerships »

(a) A foreign corporation that is a general partner in a
general or limited partnership or is deemed to be a general
" partner in a limited partnership doing business in New
Jersey satisfies the subjectivity requirements set forth in
N.J.S.A. 54:10A-2. A foreign corporation that is a general
partner of a general or limited partnership doing business in
New Jersey is subject to filing a corporation business tax

return in New Jersey and paying the applicable tax under

the terms of the corporation business tax to New Jersey.

Such a corporation is also deemed to be employing or »

owning capital or property in New Jersey, or maintaining an
office in New Jersey, if the partnership does so.

(b) Subsection (a) above may apply to foreign corpora-
- tions, otherwise not subject to the New Jersey corporation

business tax, whose only connection to this State is restricted

to owning one or more limited partnership interests in one
or more limited partnerships doing business in New Jersey,
provided the taxpayer’s connection with this State is suffi-
cient to give this State jurisdiction to impose the tax under
the Constitution and statutes of the United States. See
N.J.A.C. 18:7-1.6. '

(c) A foreign corporate limited partner of a limited part-
nershlp doing business in New Jersey is considered exercis-
ing its franchise to do business in this State, doing business
in this State or employing capital in this State, and, there-
fore, is subject to tax under N.J.S.A. 54:10A-2 and flllng a

corporatlon busmess tax return, if:

Supp. 4-7-03

1. The limited partner is also a general partner of the
limited partnership;

?

2. The foreign corporation limited partner, in addition

to the exercise of its rights and powers as a limited
partner, takes an active part in the control of the partner-
ship busmess

‘3. The forelgn corporate limited partner meets the
* criteria set forth in N.J.A.C. 18:7-1.9 or 1.6; or

4. The business of the paftnership is integrally related
to the business of the foreign corporation.

{ :
(d) Tax filing and payment responsibilities of partnerships
are set forth in N.J:A.C. 18:7-17. For the partnershlp pro-
cessing fee, see N.J.A.C. 18: 35-11.

(e) It shall be the burden of the taxpayer to prove to the
Director by clear and cogent evidence that the facts and
circumstances surrounding its involvement with the limited

. partnership or limited hab111ty company do not sub]ect 1t to
‘tax under the Act. :

(f) For purposes of this section, the term “partnership”
has the. same meaning as is set. forth under LR.C.
§ 7701(a)(2) and the regulations issued thereunder. Partner-

~ ships that are not treated for Federal tax purposes as pass-*

through entities are also not treated as pass-through entities
under this section. The term “partnership”
limited liability companies treated as partnerships.

(g) For purposes of apportionment (allocation) of corpo-
rate income, where the subject corporation and the partner-

ship are not part of a single unitary business, including a

business carried on directly by the foreign corporate partner,
separate accounting apportionment should be used to arrive
at corporate income. If the New Jersey business of the
partnership is part of a single unitary business including a

business carried on directly by the foreign corporate partner,-
flow through accounting apportionment should be used with'

respect to the incomes of the two entities.

1. Separate accounting apportionment, for purposes
of this section only, means use of the following method:
The corporation’s distributive share of the partnership’s
business income would be apportioned to New Jersey by

. computing the applicable N.J.S.A. 54:10A-6 apportion-

ment factor for that business by only taking into account .

the corporate partner’s share of the receipts, payroll and
property of the'business that the partnership carries on
directly. Second, the corporation’s entire net income,
“excluding its distributive share of the partnership’s income
is apportioned to New Jersey by computing the applicable
N.J.S.A. 54:10A-6 apportionment factor for that business
by only taking into account the receipts (excluding re-
ceipts from the partnership namely, receipts from inter-
company transactions), payroll and property of the busi-
ness that the corporation carries on directly. Third, these
two amounts would be added together to arrive at the
corporation’s entire net income apportioned to New Jer-
sey.

7-46.6.2
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2. Flow through accounting apportionment, for pur-
poses of this section only, means use of the following
method: Taxpayer shall separately compute the property,
payroll and receipts fractions attributable to the partner-
ship activity. The taxpayer next computes the property,
payroll and receipts fractions attributable to the corporate
activity. An allocation factor combining the factors of the

corporation and the partnership is then applied to the '

corporation’s entire net-income including its distributive
share of the partnership’s income.

3. Facts that. either singly or in combination may
suggest that the corporation and partnership are part of a
unitary business and hence that a flow through approach
may be appropnate include, without limitation thereto:

i. Substantial transac-

mtercompany partnership
tions; ‘
ii. The partnership interest is the only or the most

- substantial asset of the corporation;

iii. The partnership interest produces all or most of
- the income of the corporation;

iv.. The corporation and the partnershrp are in the
same line of business;

v. There is substantial overlappmg of employees
and offlces and/or

vi. There is sharmg of operatlonal facilities, technol-
" ogy and/or know-how. -

4. For purposes of determining the application of the
small corporation tax rate, the entire net income of a
general partner (actual or deemed) should include the
partner’s proportionate share of the unapportioned net
income of the partnership and the entire net income of a
limited partner should include the partner’s proportlonate
share of the unapportioned net income of the partnership.

(h) The accounting methods described in (2) above are
If a domestic
corporation is a partner in a foreign partnership that does

" not conduct business in New Jersey, and the corporation’s

own business and that of the partnership are not unitary,
then the corporation’s income from the partnership shall not
be included in the corporation’s tax base, and the partner-
ship’s receipts, payroll and property shall not be considered
in ‘determining the apportionment factor to apply to the
corporation’s income from its own business. If, however,
the two businesses are unitary, then the flow through meth-
od should be used in apportioning the corporation’s income.

EXAMPLE I

~ corporate partner.

.determined

1. Solely for purposes of this section, each regular
place of business of a partnership which is unitary with a
corporate partner is to be treated as a regular place of
business” of the corporate partner. Relief pursuant to
N.J.A.C. 18:7-8.3 is permitted to domestic partners with
respect to partnership income duplicated on a return of a
domestic corporate partner filed with.another state. By
virtue of its subjectivity under the Corporation Business
Tax, a corporate partner may seek relief under N.J.S.A.
54:10A-8 if taxpayer believes that tax computed does not
result in a fair apportlonment

@) A “tiered partnership,” for the purposes of this sec-
tion, is a partnership whose partners are partnerships. A
corporation that is a partner in a partnership that in turn is
a partner in yet another partnership is not immune from
New Jersey taxation simply because of the tiered partner-
ship. The ultimate tax burden and loss benefit falls on the
The corporation shall file a New Jersey
corporation business tax return taking account of its ulti-
mate distributive share of the tiered partnershlp s income or
loss from New Jersey activities.

(j)‘The' classification of partnership items of income,
expense or loss as operational-or nonoperational is to be
in* accordance with N.JS.A. 54:10A-6.1.
Whether or not a partnership is unitary. or nonunitary with

its corporate partneris a different issue from the issue of

taxability of operational or nonoperational income or the
deductibility of operational or nonoperational expenses or
losses.

(k) Any New Jersey corporate tax credits for which a
subject corporate partner may qualify other than the credit
pursuant to N.J.S.A. 27:26A-15, Commuter Transportation
Rideshare Credit, which is a reduction of partnership in-
come, shall pass through to the corporate partner. The

. corporate partner may claim its proportionate share of such

credit on its New Jersey corporation business tax return.

1. If the partnership is unitary with the corporation
then the amount of the total credit permitted-to the
corporate taxpayer after flow through is subject to the 50
percent cap as provided in N.J.A.C. 18:7-3.17(b).

2. Where the corporation is not unitary with the
partnership, the credit will flow through to the corpora-
tion and may be used to offset up to 50 percent of the
incremental tax attributable to the partnershlps income
contribution to- the corporate taxpayer.

Corporation ABC is a foreign corporation which allocates to New Jersey, and also has 50 percent share in a partnership

that is doing business in New Jersey, but is not unitary with the corporation. The corporation would calculate its allocation

factor and allocated income exclusive of the activities of the partnership. The partnership would calculate its allocated
income based upon its own attributes, and the allocated income from both entities are combined to make Allocated Net

Income:

7-46.6.3
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T P N General'v'fv‘,;-.v '
ABC Corp. - , . Fraction in NJ - Partnershlp! - Fraction inNJ

o~ PropertyNJ . T %000 - <50
Bverywhere - . o © 100000 7900000 © - 1,000 - .500000

Receipts:NJ + :.' . 23,000 0 o T e 5000 -

-~ Bverywhere - - SO 10000 S 5300000 0 - 20,000 2500000
“Double Welghtmg of ) - oo e ‘ D o R

- Receipts Fraction -~~~ - o0 0 3000000 o st 0 250000
CPayrollNJ 6000 T o iasp e

Brerwhere 10000 600000 1000 250000

. Total T 2100000 1250000

- Allocatron Factor :

Sipp. 4703

(Total dividedby4) . 55000 312500

. 312500

i’;EXAMPLE mo

: Net Income of Corporation =~ .~ SR P o T L 85,000
" Corporation’s Distributive -~~~ LS T ST
- Share of Partnership Income o S e el 81.000 -
, "TotalNetIncome L S h : S L - - 86,000
:,Corporatlonslncome et U G oo 50000 st SR - .
" “Corporation’s Allocation Factor -~ ' ol e 5250000, T e T
- Corporation’s Allocated Net Income L T ST S $2,625
- . Partnership Income .~ - Ot R S T 1,000 L
. Partnership Allocation Factor _' ' S T ’ L B
- Partnership ‘Allocated Inicome

o TowlAllocatedNetlicome . T

Corporatlon DEF isa forelgn corporat1on Wthh has no nexus with Nevg Je ersey other than a 50 percent general partnershxp : -

allocated 1ncome from both calculat1ons are then. combmed to compute the tax l1ab111ty of the corporatlon

e General,"‘_-»" o o
9DEF Co‘rp'. E -:Fra‘ctio'n in'NJ - Partnership Fractron in NJ )

 PropertyNJ 0 . T :
. Bverywhere - - . e 10‘000 . 0000000 - - 1,000 . ¢ 750000
~ ReceiptsNJ 0 SR 0 IEEETRPEL NN +10,000:; - : o

Bverywhere =~ . . 10 000 - -0.000000 20,000 - - R .500000]
Double Welghtmg of Recelpts Fractlon ©o . .- °0.000000 ;oL T o+ +500000

O PayrollNT T A T L7500 .
© Bverywhere . .. 100000 - 10.000000 1,000 750000
CoTotal - o 0000000 v et 2.500000
- “Allocation Factor: TR : R T Co

(Total divided by4) .~~~ 0000000 65000 -

~ Net Income of Corporat1on TR o o L o : - $5,000
“Corporation’s Distributive - R B TR T

-Share: ofPartnersmpIncome B T o e 81000

' Total Net Income -~~~ -~ R Lo 86,000

- Corporation’s Income U UL T S 5,000 . R S R

Corporation’s Allocation Factor .~~~ . .-~ . 000000

o interest in a partnershlp, which is not unitary with the corporat1on “The corporatlon would calculate its allocation factor and_ o _
o allocated income exclusive of the activities of the partnershlp In this case, the allocation factor is zero and the corporation
" does not- allocate any of its income to New Jersey " The partnershlp would allocate its income ‘as a separate entlty The . .-

CorporatlonsAllocatedNetIncome B AT A R $0jf,'-f-

. Partnership Income - S 1,000
~ . Partnership Allocation Factor: . . o PR Co e T 625000 .
“Partnership Allocated Income L R o , B L - $625

TotalAllocatedNetIncome o N C [ S L . ©. 8625

. EXAMPLE I

Corporat1on XYZ is. umtary w1th a partnersh1p and holds a 50 percent general partnersh1p 1nterest 1n a general

. partnership. The taxpayer- should use the flow through ; method of allocation since there is a suff1c1ent 1ntegrat10n of assets \\(/ V-
s and busmess act1v1t1es between the corporatlon and partnershlp :

i .‘.7—46;6.4_}"
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O

-50 Percent

R . s -7 "XYZCorp. - ' Partnership Interest - - -Combined - Fraction in NJ
Property NJ ... _ 9,000 - .o 750 9750 o
Everywhere = ' © 10000 - ~ 1,000 - 11,000 - .886364 .°
| Receipts NJ 3,000 : 10,000 13,000 e
¢ Everywhere S _ -~ 10,000 I 20,000 . 30,000 433333 .-
. Double Welghtrng of. ‘ : o : R SR
1 Receipts Fraction . : i i o s o 433333 .
 Payroll NJ . . Tepo0 750 6,750 _ ,
| Everywhere L 10,000 B ' 1,000 . - 11,000 613636
. Total . R . - : 2.36666
* Allocation Factor o T CL o e
' (Total divided by 4) : : : ‘ - ) 591667 - L
Net Income of Corporation. *: R Lo ' , , $5,000 -
Corporation’s Distributive : L s e e n _ g ‘ ‘
Share-of Partnership Income e o SLon - < $1,000
- Total Net Income o - o R _ - °$6,000
Combined Allocation Factor . : S L e , R : 591667 -
| Allocated Entire Net Income =~~~ .- P L TR ' $3 550-_ o

The numerator and denomlnator of each fractron is determlned by takmg the corporation’s, property, payroll or recerpts in

- State and everywhere and addlng them to its share of the partnership’s property, payroll or receipts in State and everywhere.
*| The partnership’s fractions are based on the corporation’s percentage ownership interest without regard - to special
! allocations. The column in the example headed “Fractlon in NJ”. represents each combmed fractlon in decimal- form

- EXAMPLE IV

Corporatlon GHI is a forergn corporatlon whlch has no nexus with N ew J ersey other than a 10 percent general partnershlp

interest in a limited partnership, which is unitary with the corporation. “GHI is subject to Corporation Business Tax. Since

s —_—

. the corporation has a unitary relat10nsh1p with the partnership, the flow through method should be used. to. calculate the

(\

correct amount of income to be allocated to New Jersey. - Corporation LMN holds a limited partnershrp interest in the same -
limited partnership. The corporation and the partnership are not part of a unitary business; and the limited partnership does
not have liabilities to third parties. LMN is not subject to corporation busmess tax in New Jersey since it is a true limited

partner not a “deemed general partner pursuant to (c) above.

' L 10 Percent General S _ R
GHI Corp. . Partnershlp Interest - Combined - Fractionin NJ

- Property NJ - N o0 e T80 e e T50 R
i Everywhere ' - 10,000 R o 1000" © 11,000 . .068182
| Receipts NI o 0 10,000 110,000 . S
! Everywhere - : co 10,000 . - 20,000 - - 30,000 - - .333333
 Double Werghtmg of S IR - o _ o L
. Receipts Fraction R P » ..333333
* Payroll NJ ' B 0 750 . 750 : v

"+ Everywhere e o 10,000 DA 1,000 -11,000 . 068182 .

| Total S L, : o ~.803030
- Allocation Factor : ‘

(Total divided by 4) . : . O - : s 200758 :
Net Income of Corporation: = SO ' - _ : . S $5,000
Corporation’s Distributive "~ e _ o o _ _ ST
Share of Partnership Income = . . ' : . ‘ ‘ $1,000
Total Net Income - IR ) . o R Lo ) -~ $6,000
Combined Allocation Factor -~~~ S o — T , - . 200758
Allocated Entire Net Income o S v . . g S0 $1,205

The numerator and denommator of each fractlon is determmed by takmg the corporatron s property, payroll or recelpts in.

‘State and everywhere and adding them to its share of the partnershlp s property, payroll or receipts in State and everywhere.
The partnership’s fractions are based on the corporation’s percentage ownership interest without regard to special =

allocations. The column in the example headed “Fraction in NJ” represents’ each combined fraction in decimal form a

1 Repealed by R.1994 d.186, effectlve April 18 1994." ( ~ New.Rule, R.1997 d. 430 effective October 6,1997.

See: 26 N.J.R: 761(a); 26 NJR. 1696(b). :
Section was “Optional short tax table in lieu . of allocatlon of net
worth”. -

See: 29 N.LR. 1686(a), 29 N.J.R. 4327(a).

74665 Loy Supp. 4-7-03
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h Spec1al amendment R.2003 " d.135, effective February 27, 2003 (to o

expire August 26, 2003).

. See: 35 N.JR. 1573(a).

In (a), deleted the. last sentence; rewrote (b); in (c) amended the
N.J.A.C. reference in 3 and added 4; rewrote (d); in (f), deleted the
last sentence; deleted ({).

18:7-7.7 (Reserved) = {

V_ SUBCHAPTER 8. BUSINESS ALLOCATION
- FACTOR

.. 18:7-8.1 Business allocation factor; computation

(a) The business allocation factor -is computed on the
basis of the average percentage resulting from the followmg
three fractions:

1. Average value of real and tangible personal proper- ‘

ty in New Jersey over the average value of such property
both within and without New Jersey (this is usually re-
ferred to as the property fraction);

2. Receipts allocable to New Jersey over receipts both
‘within and without New Jersey (this is usually referred to

as the receipts fraction in this subchapter but may also be- . -

referred to as the sales fraction. The terms may'be used

interchangeably for fiscal periods beginning on or after.

July 1, 1996);

the payroll fractron)

(b) The business allocation factor is weighted as follows:

Supp. 4-7-03
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1. For fiscal .or calendar accounting years beginning:
before July 1, 1996, the business allocation factor is

- computed by adding together the percentages derived -
from the foregoing three fractions for the period covered
by the return, and d1v1d1ng the total of the percentages by
three. ,

2. For fiscal or calendar accounting years beginning
on or after July 1, 1996, the business allocation factor is -
computed by adding together the percentages derived by
adding the property fraction, the payroll fraction, and
twice the receipts for the period covered by the return,
and leldlng the total of the percentages by four.

(c) If the receipts fractlon is missing, the other two
percentages are added and the sum is divided by two, and if
both-the receipts fraction and one other fraction are miss- -
ing, the remaining percentage may be used as the business
allocation factor.. If the receipts fraction is present and
either the property or payroll fraction is absent, then the

.percentages represented by the two fractions present are

added together and divided by three. A fraction is not
missing merely because its numerator is zero, but it is
missing if both its numerator and denominator are zero.

Amended by R.1997 d.429, effective October' 6, 1997.

See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a). -

Substantially amended section.

Statutory References .
See N.JSA. 54 10A—6 as to how to compute busmess allocation *

o factor
3. Payrolls allocable to New Jersey over payrolls with-

in and without New Jersey (this is usually referred to-as

Case Notes

v Change. in interpretation of safe harbor lea'sing provision did not
require administrative rule making. =Reuben H. Donnelley. Corp. v.
Director, Div. of Taxation, 128 N.J. 218, 607 A.2d 1281 (1992). .

Next Page is 7-46.7
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(c) The average values used in determining the property
fraction of the allocation factor are normally based on book
“value with respect to property owned, including property on
consignment (consignor). Leased or rented property is
valued at eight times its annual rent, including any amounts
(such as taxes) paid or accrued in addition to or'in lieu of
_rent during the period covered by the return. Subrents do
'not reduce annual rents, but rather enter into the determi-
‘nation of the receipts fraction. Property that is used which
is neither owned, leased or rented should be valued at book
value but if the books do not disclose a fair-value or disclose
a minimal value then that property should be shown at fair
value, which for this purpose would be market value, includ-
ing, but net limited to,. loaned property, bailments, etc.
" Property on consignment held by the consignee is consid-
- ered property used. .Leasehold improvements are treated as
owned by the taxpayer.
_tor shall take into account depreciation -disallowed at
N.J.A.C. 18:7-5.2 where the taxpayer accounts for its prop-
- erty on a Federal income tax basis on its books.

(d) The overriding objective is a fair and reasonable
apportionment of entire net income by weighing the alloca-
tion factor for the portion of the real and tangible personal

“ property owned, leased, rented or used in this state.

Example 1: Taxpayer is the lessor of equipment.
Consistent with generally accepted accounting - princi-
ples it accounts for its capital leases as completed sales.

. Consistent with principles of tax accounting, it accounts
for that same leasing as net rental income which is
reported as entire net income.

That entire net income is apportioned by use of the
allocation factor which must include the property frac-
tion. That property fraction must reflect the percent-
age of the taxpayer’s real and tangible personal proper-
ty within New Jersey, including the leased property,
despite the fact that the property no longer appears on
the books of the corporation in order to effect a fair
and reasonable apportionment of entire net income.

Example 2: Taxpayer is engaged in long term con-
struction contracting. It has elected to recognize in-
come for tax purposes on the completed contract meth-
od of accounting. It recognizes income on a contract
in a tax year where its property was removed to other
taxing jurisdictions to work on unrelated construction in
progress.

That property fraction must reflect the average value
of the taxpayer’s real and tangible personal property
inside the state and everywhere during the period of
construction to fairly and- reasonably apportion the
entire net income reported for the period covered by
the return.

_ As amended, R.1983 d.62, eff. March 7, 1983.

| See: 14 NJ.R. 1206(a), 15 N.J.R. 343(d).
 Added 3. to (a).

) Amended by R.1986 d.284, effective July 21, 1986.

7-49

The numerator and the denomina-

See: 18 N.J.R. 627(a), 18 N.J.R. 1487(a).
Substantially amended.

Law Review and Journal Commentaries
Taxes. Steven P. Bann, 136 N.J.L.J. No. 15, 78 (1994).

Case Notes

Regulation adjusting calculation of franchise taxes on corporations
doing business in state was authorized. Brunswick Corp. v. Dlrector,
Div. of Taxation, 135 N.J. 107, 638 A.2d 805 (1994).

Regulation governing computations from property leased by multi-

- state corporate. taxpayer did not exceed Director’s authority. Bruns-

wick Corp. v. Director, Div. of Taxation, 13 N.J.Tax 136 (A.D:1993),
certification granted 134 N.J. 476, 634 A.2d 523, affirmed 135 N.J. 107,
638 A.2d 805.

Delegation to Director of Division of Taxation authority to compute
interstate income applicable to New Jersey was not improper. Bruns--
wick Corp. v. Director, Div. of Taxation, 11 N.J.Tax 530 (1991),
affirmed 13 N.J.Tax 136, certification granted 134 N.J. 476, 634 A.2d
523, affirmed 135 N.J. 107, 638 A.2d 805.

Tax imposed on multistate corporate taxpayer was not limited to
owned property. Brunswick Corp. v. Director, Div. of Taxation, 11
N.J.Tax 530 (1991), affirmed 13 N.J.Tax 136, certification granted 134
N.J. 476, 634 A.2d 523, affirmed 135 N.J. 107, 638 A.2d 805.

Determination of constitutionality of allocation corporate income to
various states requires examination of evidence. Silent Hoist & Crane
Co., Inc. v. Taxation Div. Director, 9 N.J.Tax 178 (1987).

Administrative fairness in allocation of corporate -income requires
determination of whether allocation property reflects corporation’s
activities. Silent Hoist & Crane Co., Inc. v. Taxation Div. Director, 9
N.J.Tax 178 (1987).

* Evidence that allocation of corporate income to state is required to
invalidate allocation. Silent Hoist & Crane Co., Inc. v. Taxation Div.
Director, 9 N.J.Tax 178 (1987).

Lack of rational relationship between corporation’s New Jersey pres-
ence through a real estate operation and its out-of-state manufacturing
operations - which the State sought to tax precluded taxation of the
latter; no rational relationship- found between the corporation’s New

- Jersey presence and its securities portfolio to permit taxation of the

portfolio’s income; other factors of corporation’s operation held insuf-
ficient ‘indicia to warrant taxation of the corporation as a unitary
business. Silent Hoist & Crane Co., Inc. v. Director, Div. of Taxation,
5 NJ.Tax 242 (Tax Ct.1983), affirmed per curiam 6 N.J.Tax 348
(App.Div.1984), reversed -and remanded 100 N.J. 1, 494 A.2d 775
(1985) certiorari denied 106 S.Ct. 409, 474 U.S. 995, 88 L.Ed.2d 359, on

‘remand 9 NJ. Tax 178

18:7-8.6 Average value; computation period

(a) Average value is generally computed on a quarterly
basis where the taxpayer’s usual accounting practice permits
such computation.

(b) At the option of the taxpayer or the Director, a more
frequent basis (monthly, weekly or daily) may be used.
Where the taxpayer’s usual accounting practice does not
permit computation of average value on a quarterly or more °
frequent basis, a semi-annual or annual basis may be used
where no distortion of average value results. If any basis
other than quarterly is used on the return, such basis and
the reasons therefor must be fully explained on a separate
rider. ‘

Supp. 4-7-03
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Case' Notes
Provision in’ NJ A.C. 18:7-3.4 for computation of tax based upon

number ‘of shares authorized compared to real and personal property

- alternative tax as mean average value on a quarterly basis. - General

- Trading Co.; Inc V. Dlrector, D1v of Taxatlon 83 NJ 122 416 A2d 37

(1980).

18 7—8 7 Busmess allocation factor, determmatlon or
T receipts fraction .

(a) The’ percentage of the taxpayer ] recelpts wrthm New
Jersey is determined by ascertaining the taxpayer’s receipts

allocable to New Jersey during the period covered by the

return and dividing the sum of the receipts by the taxpayer’s’
total receipts within and without New Jersey during such_

perlod

(b) The recelpts of the taxpayer are to be computed -on
the cash, accrual or other method of accountmg used in
computation: of “its net -income for *Federal -income . tax. -

purposes.  However, the numerator and denominator of the

v recerpts fraction must, in any event, relate to the entire net 1
income ‘recognized -during the period covered by.the return.

Example 1

Taxpayer is engaged in long—term construction contract-. -
ing. It has elected to recognize income. for tax purposes on

the cornpleted contract method of accountmg whereby it

recogmzes the net income on its. contracts in their entirety, -

in the year of completion.

The composmon of -the recelpts fraction must be deter- -
mined in harmony with the entire net income to which it.

relates. The numerator .and denominator of the receipts
fraction must reflect the entire contract revenues on com-

pleted contracts recognized in entire net income during the )

perlod covered by the return.:

| Example 2

Taxpayer recognizes income on a sale for tax purposes on
the'installment method. The numerator and denominator ..
of the receipts fraction'should include the same proportion-

~. of the sale as.is prorated as recogmzed income to the year
covered by the return. TR o

(c) Entlre net income shall be 1ncluded or excluded as

; follows : - cLoe

1. Al income whlch is mcluded in entire net mcome

enters into the -numerator and denommator of the re- -

- ceipts fraction.

2. Any income wh1ch is excluded from entlre net\

_income is also excluded from the numerator and denomi-
“nator of the receipts fraction, except for banking corpora-

tions - with international banking fac1ht1es as provrded in

‘P.L.1983, c.422. See NJSA 54: 10A—6

Example |

: D1v1dends recogmzed as income for purposes of deter-' '
~“mining Federal income tax but which are excluded from -
-entire net income under Section 4(k)(1) of the law must also -

B ’be excluded in computlng the rece1pts fractlon

- supp. 447-03, B

(d) The recelpts ass1gned to a state, a possession  or

territory of the United States.or the District of Columbia or

to any foreign ‘country in which the taxpayer is not subject to

a tax and does not pay a:tax on or measured by profits or

- ‘income or business presence or business activity. shall be »
‘ excluded from the denommator of the sales fractron

Example ABC Inc. \a New Jersey corporation, rnanufac- . o
tures. goods .in" New" Jersey. It also maintains an office in

‘Phlladelphla Elghty percent of ABC’s payroll and property

are in NJ. It'sells 30 percent of its goods to NJ customers;

other states. ABC Inc. files returns and pays tax-to' NJ and
PA only. It is:not 'subject to tax in other states due to the

protection of P.L, 86-272. ABC Inc. has entire net 1ncome}
- of $1, 000 000. -

For tax year 2001 begmnlng 1/1/01 and endmg 12/31/01 L

1ts allocatlon factor is:

—/’ Double ' Allocatlon 4

" Pro er Pnyroll Receipts Percentage
' -_gg* + 800 4+ 30+ 30)+4:  55%
100 100 100 - 100 o

For tax: year 2002 beginning 1/1/02 and endmg 12/31/02
its allocatlon factor is:

i Double

30 percent to PA customers; and 40 percent to customers in :

Allocation
Pro ert Payroll "Receipts Percentage -
(80 ~+ 80+ 30 - + _30)+4=  65%
100 100 o600 60,

(e) Receipts which-are included in " the numerator of a .
jurisdiction’s receipts fraction by reason of the operation of

a throwback provision ‘are deemed not to be receipts as-

signed to that jurisdiction and are, therefore, excludible

from this State’s receipts-fraction denominator.-

(f) The amount by which the exclusion of receipts from

the denominator of the sales fraction increases the liability

of all the. members of an affiliated group or - controlled

‘group pursuant to sections 1505 or 1563 of the Internal
- Revenue Code of 1986 over the liability calculated without:
g apphcatlon of the exclusion shall not exceed $5,000,000. If
~ the exclusion i 1ncreases the l1ab111ty of all the members of an = -
: .affrhated ‘group.or controlled group by more than $5,000,000 *
~for the privilege ‘period, then the amount of liability in
excess of $5,000,000 due to the exclusion shall be abated, -

and the abated liability shall be allocated among the mem- -~

‘bers of the affiliated group or the ‘controlled group in
“proportion to each member’s increase in liability due to the
- exclusion of such receipts. The Director _may allow a single =~
. corporatlon within the affiliated group or controlled group - -
~to act as the key corporatlon (clearmghouse) for the abate- -
" ment. “Business presence” or ‘“‘business -activity” taxes in-:
’ clude but are not limited to net worth taxes,: gross receipts - -
. taxes, single | busmess taxes. Property taxes, excise taxes - (for
* example, cigarette taxes), payroll taxes, and sales taxes are/‘
not. considered- “busmess presence or “busmess act1v1ty
taxes - : :

1m0
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(g) If the exclusion of sales increases the liability of a
single entity taxpayer that is independent of and not affiliat-
ed with any controlled or affiliated group as defined above,
then such increase shall be capped at $5,000,000 and the
excess shall be abated.

Amended by R.1985 d.43, effective February 19, 1985.

See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a).
(b) substantially amended and Examples added.

Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
Added (d) through (g).

Statutory References

' See NJS.A. 54:10A-6(B) as to factors includible in determination of
receipts fraction. .

18:7-8.8 Scope of allocable receipts

(a) Unless otherwise noted herein,feceipts from the fol-
lowing are allocable to New Jersey: -

1. Sales of tangible personal property where ship-
ments- are made to points in New Jersey. Delivery of
goods to a purchaser in this State is a shipment made to a
point in New Jersey regardless of the F.O.B. point or the
fact that the goods may subsequently be resold and trans-
shipped to a point outside this State.

i. The sale of goods shipped to a New Jersey cus-
tomer where possession is transferred in New Jersey
results in a receipt allocable to New Jersey.

Example:

Taxpayer, a manufacturer located outside of New Jersey,
transports goods directly to a customer’s location in New
Jersey. Since possession of the goods is transferred in New

Jersey, shipment is deemed to be in this State resulting in

receipts allocable to this State. -

(ii.  The sale of goods shipped to a-non-New Jersey
customer where possession is transferred in New Jersey
results in a receipt allocable to New Jersey.

Example:

Taxpayer, a manufacturer located outside of New Jersey,
transports goods into New Jersey where such goods are
picked up by a non-New Jersey customer or a customer’s
representative in New Jersey for further transportation out-
side of this State. Since possession of the goods passed
between the taxpayer and its customer in New Jersey, the
sale results in receipts allocable to New Jersey. .

iii. The sale of goods shipped by a taxpayer from
outside of New Jersey to a New Jersey customer-by a
common carrier results in a receipt allocable to New
Jersey. The common carrier is deemed an agent of the
seller regardless of the F.O.B. point.

7-51

Example:

Taxpayer, ‘a manufacturer located outside of New Jersey,
transports goods by a common carrier to a New Jersey
facility where the customer takes possession of the goods.
Since the common carrier is deemed to be an agent of the
taxpayer, the common carrier’s transportation of the goods
into the possession of the customer in New Jersey results in
receipts allocable to 'New Jersey.

iv. The sale of goods shipped from outside of New
Jersey to a New Jersey location where the goods are
picked up by a common carrier and transported to a
customer outside of New Jersey results in receipts.
which are not allocable to New Jersey.

Example:

Taxpayer, a non-New Jersey manufacturer, transports
goods from outside of New Jersey to a New Jersey location
by either a common carrier or a private transporter. The
goods are picked up in New Jersey by a common carrier and
transported further to a customer outside of New Jersey.
Since the common carrier is deemed an agent of the seller
regardless of the F.O.B. point, the shipment by the common

carrier from a point in New Jersey to a point outside of New

Jersey results in receipts not allocable to New Jersey.
2. Services performed in New Jersey; '
3. Rentals from property situated in New Jersey;

4. Royalties from the use in New Jersey. of patents or
copyrights;

5. All other business receipts earned in New Jersey.
See example in N.J.A.C. 18:7-8.7(c).

Amended by R.1985 d.43, effective February 19, 1985.
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a).
Substantially amended. ‘
Amended by R.1989 d.311, effective June 19, 1989.
See: 21 N.J.R. 438(b), 21 N.J.R. 1744(c).
Exceptions to receipts allocable to New Jersey added at (a)li-iv, with
examples.

Statutory References

See N.JS.A. 54:10A-6(B) as to factors includible in computing
receipts fraction. i

18:7-8.9  Receipts from sales of capital assets; when
“includible

(a) The gross receipts from sales of capital assets (prop-

- erty not held by the taxpayer for sale to customers in the

regular course of business) either within or without New
Jersey should not be included in either the numerator or
denominator of the receipts fraction. The net gains from
such sales which are included in entire net income are the
amounts which are properly to be included in the computa- -
tion of the receipts fraction. For the purposes of the
numerator in the computation of the receipts fraction, a net
loss should not offset a net gain.

Supp. 4-7-03
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ILLUSTRATION
"FACTS

The $300 net gain is includable in the denominator of the
receipts fraction in all cases.

Selling Price ~ Cost ~ NetGain NetLoss  the amount to be included in the numerator is glven in the
Property #1 $1,000 $ 600  $400 following examples:
. Property #2 2,000 2,200 $200
Property #3 3,000 2900 _100 ____
$500 $200
. ) ) ) . _Lm- B
Amount of gain appearing on Schedule A —$300_
- Example 1:

At the time of sale. Property #1 was located within New Jersey whereas
Property #2 and #3 were located outsidc New Jersey.
Y

“$400 -
$500

Amount of N.J. Gains
Total Gains

%.x $300 (net gain) = $240 :

The amount of $240 is to be mcluded in the numerator of the recelpts

- fraction. - )

Example 2:

At the time of sale, Property #1 and #3 were located outside New
Jersey, whereas Property #2 was located within New Jersey.

Amount of N.J. Gains  -0-
Total Gains $500

= 0% x $300 (net gain) = -0-

There is nothing attributable to this transaction whn.h will affect the

numerator of the receipts fracuon

Example 3:

At the time of sale, Property #1 and #3 were located within New Jersey,
whereas Property #2 was located outside New Jersey.

Amount of N.J. Gains
Total Gains

$500
$500

(b) Where the taxpayer s business is the buying and sell-

ing of real estate or the buying or selling of securities for

trading purposes, these assets are not deemed to be capital
assets and the gross receipts fromthe sales thereof are
included in the same manner as other includable receipts.

Amended by R.1985 d.43, effective February 19, 1985.
See: 16 NJ.R. 3420(b), 17 N.J.R. 477(a).
(a) substantially amended and examples added.

Statutory References

“See N.J.S.A. 54:10A-6(B) as to what tangible personal property shall ‘

" be includible when computing taxpayer’s receipts fraction.

Case Notes

Rule held to impose restriction not warranted by statute; only net
gain from sales of tangible personal property includable in receipts

fraction of the business allocation formula of the Corporation Business -

Tax Act;. income derived from the sale or redemption of short-term
obligations and the interest increment realized upon the sale or re-
demption -of such obligations-issued at a discount were includable in
receipts fraction of the business allocation formula. .American Tele-
phone & Telegraph Co. v. Director, Div. of Taxation, 4 N.J. Tax 638
(Tax Ct.1982), affirmed 194 N.J.Super. 168, 476 A.2d 800 (App.Div.
1984), certification denied 97 N.J. 627, 483 A.2d 157 (1984)

Supp. 4-7-03

= 100% x $300 (het gain) = $300

18:7-8.10 Receipts; compensationf‘ for services

(a) The numerator of the receipts fraction developed in
accordance with this section includes receipts from services

not otherwise apportioned under this section if the service is -
- performed within this State.

» If the service is performed
both within and outside this State, the numerator of the

_receipts fraction includes receipts from services based upon

the cost of performance or amount of time spent in the
performance of such services or by some other reasonable
method which should reflect the trade or business practice
and economic realities underlying the generation of the
compensation for services. Cost of performance is defined
as all direct costs incurred in the performance of the service,
including direct costs of subcontractors

1. All amounts received by the taxpayer in payment
for such services are allocable, regardless of whether such
services were performed by employees or agents of the
taxpayer, by. subcontractors, or by any other persons and

regardless of whether the receipt is accounted for as an.

item of income or a reduction in expense.

2. It is immaterial where the amounts were payable .or
where they actually were received. '

7.52
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' « Example 1 Taxpayer derrves advert1s1ng revenues in the
~ ' course of broadcasting television or radio programs. It sets
its advertising rates based upon the: listening audience it has
;succeeded in reaching.  The appropriate method of assign-
mg the portion of its advertising revenues - attributable ‘to
'services performed in. New Jersey is based upon the propor-
tron of its llstemng audience in New Jersey

l Example 2: Taxpayer earns income. from the sale of long
drstance telephone communications service. It bills. the
orlgmators of long distance telephone calls drrectly and for
rall calls placed by them. - The -appropriate- method of allo-
.-cating its long' distance toll revenues attributable to services
performed in New Jersey is ‘based. upon brllmgs for calls

~, originating in New Jersey. - :

(b) Commissions rece1ved by the taxpayer are allocable to

New Jersey if the services for which-the commissions were
pard were performed in New Jersey.
- services for which commissions were: paid were performed
for the taxpayer by salesmen attached to or working out of a
- New Jersey office of the taxpayer, the taxpayer’s services w111
be deemed to have been performed in New Jersey

‘ Example S _
. The taxpayer is a New Jersey sales agent of a Pennsyl-

order from a New York customer. The order is for-
* warded to the manufacturer which accepts it and fills it
by shipment  direct to. the customer.
" commission is allocable to New Je ersey.

(c) Certain service fees from transact1ons havlng contact

" with this state. are allocable to New Jersey based upon the
! followmg .

}

1. Twenty- f1ve percent of such fees are allocated to
 the state of 0r1g1nat1on L -

.. in wh1ch the service is performed.

3. Twenty-frve percent of such fees are allocable to
the state in wh1ch the transaction termmates

- tomers allowing funds. to be obtained through the use of
- authorized machines located within New Jersey.. - A cus-
| tomer originates a transaction at a New Jersey location,
and the taxpayer’s computer, located outside this State,
performs a credit check. Funds (or a bank draft) are

Jersey, where the transaction terminates.
allocate 50 percent of the service fee income. earned from

through physrcal presence in New Jersey
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- Jersey and outside New Jersey.

If the taxpayer’s . -

vania- manufacturer and receives in New Jersey an -

The taxpayer’s

2. Fifty percent of such fees are allocated to the state’

Example 1: A taxpayer 1ssues credlt cards to its cus-" :

-received by the customer at the point -of origin in New
Taxpayer must -

this ‘transaction to New Jersey based upon the points of
} . origination and termination. For purposes. of this exam-
./ ple the issuer of credit cards has nexus with New Jersey

Example 2: Taxpayer earns ‘income by provrdlng on-
lrne internet access to customers . located within New .
Taxpayers physical

equrpment allowmg such access is located -outside New.
- Jersey. - Taxpayer-must allocate 50 percent of its revenue.
- from ‘internet access charges to New Jersey based upon

the origination and termination of such access. from points
within  New Jersey. ‘Absent specific 1dent1f1_cat10n of

points of origination and termination, the customer’s bill-

ing “address will serve to locate these “activities. ~For -
“purposes of this example, the internet service provider has.

physical presence through a-home office located in New :
. 'Jersey o

4. Certain lump sum payments fbr services performed
within and without New Jersey must be apportioned in
the following manner in-order to result in a fair and

- reasonable receipts fraction.

i Securities ‘and commod1t1es brokers executrng or-
ders on an exchange are to allocate commissions de-
rived from the execution of purchases or sales orders
for the accounts of customers to New Jersey as follows

‘ (1) 80 percent of comm-rssrons on otders orrgmat-
ing at any New:Jersey place of business; ‘plus -

:(2) 20-petcent of commissions on orders executed
on any exchange located in New Jersey

ii. Transportation revenues of an a1rlme are from
services performed in New Jersey based on the ratio of-
‘departures from New Jersey to- total -departures.  De-
partures may be weighted as to cost and value . of
aircraft by type where weighting would give a more fa1r
-and reasonable business allocatron factor. : '

iii. Inland frelght revenues must be segregated into
-two-components. The numerator of the receipts frac-
 tion attributable to receipts from' services performed
- w1thm New J ersey is the sum of:

@ A portlon of such frelght attrrbutable to long
distance hauling is. calculated based upon the propor-
.tion of the taxpayer’s costs of long distance hauling to.
the sum of the costs of long distance hauling, termi- -

" nal operations and local pickup and delivery during
 the period covered by the return and included in the -

recelpts fraction based upon the proportion: of reve-
nue miles in New Jersey to revenue miles every- :
where plus :

(2) The balance of frelght revenues ‘are- in the -
A numerator of the - ‘receipts fraction' based. on -the .

proportion of total revenues from .goods consrgned to "

’pomts within. New Jersey to. total freight revenues.

_ (3) The computanon of the receipts fractron ‘must
_ accompany the return -

Illustratron -
Local prckup and dehvery costs and- terminal

operatron costs : $ 525,000 .-
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Long distance hauling costs . 225,000
Total E o $ 750,000

Revenue miles in New Jersey 100,000
Total revenue miles - 500,000
Consignments to points in New Jersey 450,000
Total freight revenues $1,000,000

$1,000,000 x 225,000 x _ 100,000 = $ 60,000
750,000 500,000

$1,000,0_00 X 525,000 x _ 450,000 = $315,000
750,000 - 1,000,000

Receipts from services performed -

within New Jersey $375,000

Assuming no other receipts enter mto the computation, the
receipts

fractionis” _$ 375,000 or .375000

1,000,000

(d) If a taxpayer receives a lump sum in payment for
services and also for materials or other property, the sum
received must be apportioned on a reasonable basis.

1. That part apportioned to. services performed is
includible in receipts from services; and

2. That part apportioned to materials or other proper-
ty is includible in receipts from sales;

3. Full details must be submitted with the téxpayer’s
return.

(e) Receipts arising from the sale of asset management
services shall be allocated to New Jersey in accordance with
the following procedures: :

1. In the case of asset management services directly or
indirectly provided to individuals, receipts shall be allocat-
ed to New Jersey if the domicile of the individual is in
New Jersey.

2. In the case of asset management services directly or
indirectly provided to a pension plan, retirement account
or institutional investor, such as private banks, national
and international private investors, international traders
or insurance companies, receipts shall be allocated to
New Jersey to the extent the domicile of the beneficiaries
of the plan, beneficiaries of the account or beneficiaries
of the similar pool .of assets held by the 1nst1tut10nal
investor is in New Jersey.

i.” In the event the domiciles of the beneficiaries are

not or cannot be obtained, a reasonable proxy may be
used to allocate receipts to-New Jersey that reflects the
trade or business practice and economic realities under-
lying the generation of receipts from the asset-manage-
ment services. The burden of demonstrating the reason-
ableness of the method rests on the taxpayer. Based on
specific facts and .circumstances, reasonable. proxies
used to allocate receipts to New Jersey may take into
account, among other things, the latest available popu-
lation census data, the domicile of the ‘sponsor of the
plan, account or pool of assets, the sponsor’s New
Jersey payroll apportionment factor or the sponsor’s
ratio. of New Jersey employees to total employees.

Supp. 4-7-03 ‘ ‘ o 154
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3. In the case of asset management services directly or
indirectly provided to a regulated investment company,
receipts shall be allocated to New Jersey to the extent that -
shareholders of the regulated investment company are
domiciled in New Jersey in accordance with the following:

i. " The portion of receipts deemed to arise from
services performed within' New Jersey shall be deter-
mined by multiplying the total of such receipts from the
sale of such services by a fraction. The numerator of
the fraction is the average of the sum of the beginning
of the year and the end of year balance of shares owned
by the regulated investment company shareholders
domiciled in New Jersey for the regulated. investment
company’s taxable year for Federal income tax purposes

. that ends within the taxable year of the taxpayer. The
denominator of the fraction is the average of the sum

- of the beginning of the year and end of year balance of
shares owned by the regulated investment -company
shareholders. A separate computation is made to deter-
mine the allocation of receipts from each regulated
investment company.

4. Asused in'(e)l through 3 above:

i. “Asset management services” means the render-
ing of investment advice, making determinations as to
when sales and purchases are to be made, or the selling
or purchasmg of assets and related activities. As used in -
this section, “related activities” means administration

services, distribution services, management services and ,~

other related services. .

ii. “Administration services” means and includes
clerical, accounting, bookkeeping, data processing, in-
ternal auditing, legal and tax services but does not
include trust services. »

iii. “Distribution services” means the services of
advertising, servicing investor accounts (including re-
demptions), marketing shares or selling shares of a
regulated investment company.

iv. ‘“Management services” means the réndering of
investment advice, making determinations as to when
sales and purchases of securities are to be made or the
selling or purchasing of securities and related activities.

v. “Domicile” shall have the meamng ascnbed to it
under N.J.S.A. 54A:1-2m in the case of an individual
and under N.J.S.A. 54A:1-20 in the case of an estate or
trust and in the case of a business entity where the.
actual seat of management or control is located in the
State; provided, however, “domicile” shall be presumed
to be the mailing address of the beneficiary of the plan,
account or other similar pool of assets based upon the
sponsor’s records with respect to any such beneficiary
or the shareholder’s mailing address on the records of |
the regulated investment company. For purposes of
(e)3 above, in the case of a nominee holding the
investment on behalf of its customers, the mailing;
address of the customer shall be deemed to be the
domicile of the shareholder.
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vi. In addition to amounts received directly from a
regulated investment company, “receipts” shall also
include amounts received directly from the sharehold-
ers of such regulated investment company in their
capacity as such.

vii. “Regulated investment company” means a regu-
lated investment company as defined in N.J.S.A.
54:10A-4(g) and meets the requirements of Section 851
of the Federal Internal Revenue Code.

viii. “Sponsor” means the party that has contracted
directly with the beneficiaries of the plan, account or
similar pools of assets. -

5. See NJAC. 18:7-1.6 regarding foreign advisors
having customers in New Jersey.

© (f) Receipts from the services of a registered securities or
commodities broker or dealer shall be sovur‘ced to- New
Jersey if the customer is located within the State.

1. For purposes of this subsection:

i, “Securities” has the meaning provided by para-
graph (2) of subsection (c) of section 475 of the Federal
Internal Revenue Code of 1986, 26 U.S.C. § 475;

ii. “Commodities” has the meaning .provided by
paragraph (2) of subsection.(e) of section 475 of the
Federal Internal Revenue Code of 1986, 26 U.S.C.
§ 475; and

iil.  “Registered securities or commodities broker or
dealer” means a broker or dealer registered as such by
the Federal -Securities and Exchange Commission or
the Federal Commodities Futures Trading Commission.

* Amended by R.1979 d.45, effective February 6, 1979.
© See: 11 N.J.R. 40(d), 11 N.J.R.-150(b).
: Amended by R.1985 d.43, effective February 19, 1985.
See: 16 N.J.R. 3420(b), 17 N.J.R. 477(a).’
- (c) substantially amended and examples and illustration added.
 Amended by R.1989 d.439, effective August 21, 1989.
. See:-21 N.J.R. 1106(a), 21 N.J.R. 2527(a).
Added subsection (e)1-2vi. .
© Administrative Correction to (c).
¢ See: 21 N.J.R. 3477(a).
- Administrative Correction to (c) and Example 1.
i~ See: 22 N.J.R. 363(a). -
~ Amended by R.1997 d.429, effective October 6, 1997.
- See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a)
Rewrote (a) and (c).
~ Administrative correction.
See: 30 N.J.R. 3660(a).

Specml amendment, R.2003 d.135, effective February 27, 2003 (to-

expire August 26, 2003). .
See: 35 N.J.R. 1573(a).
Rewrote (e); added ().

Statutory References

See N.J.S.A. 54:10A-6(C) as to includability of compensation for
personal services in receipts fraction.
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- New Jersey by the affiliates.

18:7-8.11 Receipts; rents and royalties

(a) Receipts from rentals of real and personal property
situated in New Jersey, and royalties from the use in New
Jersey of patents or copyrights, are allocable to New Jersey.

1. Receipts from rentals include all amounts received
by the taxpayer for the use or occupation of property,
whether or not such property is owned by the taxpayer.

2. Receipts from royalties include all amounts re-
ceived by the taxpayer for the use of patents or copy-
rights, whether or not such patents or copyrights were
originally issued to or are owned by the taxpayer.

3. A patent or copyright is used in New Jersey to the
extent that activities thereunder are carried on in New
" Jersey. ‘ :

(b) Receipts from royalties derived from trademarks uti-

- lized i in business in New Jersey are deemed located in New

J ersey.

Example 1: Corporation B is a Delaware corporation
having legal title to certain trademarks. B licenses those
trademarks to affiliated entities, and the affiliates pay B an
arm’s length royalty for their use. The trademarks are used
by the affiliates within and outside New Jersey. Allocation
of Corporation B’s income from trademark royalties paid to
it by affiliates is based upon the use of the trademarks in
If an affiliate generates 10
percent of its sales revenue from the use of a trademark
within New Jersey and 90 percent in other jurisdictions, 10
percent of the royalty paid by the affiliate to Corporation B
for that trademark is apportioned to New Jersey by Corpo-
ration B.

Amended by R.1997 d.429, effective October 6, 1997.
See: 29 N.J.R. 3426(a), 29 N.J.R. 4324(a).
Added (b).

Statutory References

See N.J.S.A. 54:10A-6(B)(5) as to includability of rents and royalties
in computing receipts fraction.

18:7-8.12 Other business receipts

(a) All other business receipts earned by the taxpayer
within New Jersey are allocable to New Jersey. Other
business receipts include all items of income entering into
the determination of entire net income during the year for
which the business allocation factor is being computed and
is not otherwise provided for in these rules. Examples of
such business receipts include, but are not limited to, inter-
est income, dividends, governmental subsidies or proceeds
from sales of scrap.

(b) For treatment of dividends see N.J.A.C. 18:7-8.7(c)2,
Example.

(c) For treatment of receipts from sales of capital assets,
see N.J.A.C. 18:7-8.9.

Supp. 4-7-03
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(d) Receipts from - the sale of real property s1tuated in -

New Jersey are earned in New Jersey.

(e) »Int'an_gible income not apportioned‘ by other ‘provi—
sions of these rules is included in the numerator of the

rece1pts fraction where the taxable situs of the 1ntang1ble is

in this State. The taxable situs of an intangible is the
commecial domicile of the owner or creditor unless the
_ intangible has been integrated with a business carried on in
" another state. . Notwithstanding that the commercial domi-
cile is outside this State, the taxable situs is in New Jersey to
the extent that the intangible has been integrated with a
bUSiness carried on in‘ this State.

Example Taxpayer has its domlcﬂe out51de this State. It

is in the business of lending money, some of which is loaned

to New Jersey residents. Interest income recognized from
such loans is income derived from sources within this State
and, as such, is earned in New Jersey. That interest income
'is includable in the numerator of the receipts fraction.
. (f) For treatment of non-operational income, see
- NJ.A.C:18:7-8.17. ’

‘Amended by R.1985 d.43, effective February 19, 1985.
See: .16 NJ.R. 3420(b), 17 N.J.R. 477(a).

Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N:J.R. 1696(b)

Case Notes

Place to or from which shipment is made is not relevant to the

determination of whether receipts must be included in numerator of
receipts fraction under statute. requmng inclusion of ‘all.other business
receipts‘ earned in New Jersey in receipts numerator for computation
of corporation business tax.for taxpayer which does business in New
Jersey and maintains regular place of business:in another state; issue is
solely whether receipt was €arned by taxpayer within New Jersey.
Stryker Corporation v. Director, Division of Taxation, 773 A.2d 674
(2001).

Cross References

See subsection (g) of section 8.8 (Scope of allocable receipts) of this. .
chapter as to treatment of dividends received from subsidiaries. See .
_ section 8.9 (Receipts of capital assets; when includible) of this, chapter -

as to treatment of receipts of capital assets.

Statutory References

See N.J.S.A. 54:10A-6(B) as to mcludlblhty of all business receipts
earned within New Jersey in receipts fraction.

18:7-8.13 Business allocation factor; payroll fraction

(a) Wages, salaries and other compensation include all
amounts paid for personal services rendered to the taxpayer,

but do not include amounts paid of the taxpayer which do

not have in them the element of compensation for personal
services actually rendered.or to be rendered.

Supp. 4-7-03
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(b) The percentage of the taxpayer’s payroll allocable to ,
New Jersey is determined by dividing the wages, salaries and

- other personal service compensation of the. taxpayer’s em- -

ployees within New Jersey during the period covered by the

return by the total amount- of compensation .of all the

taxpayer’s employees during the perlod

1. "All executive salaries are 1nclud1ble in both the
- numerator, as applicable, and the denominator. '

.2. In general, a taxpayer reporting to the Division of

Employment Security in the New Jersey Department of =

. Labor must allocate to New Jersey all wages, salaries and
~other personal service compensation, and other  items
reportable to that Division, including the portions thereof,
in individual cases, over $6,200 for the calendar year 1978
and $6,600 for the calendar year 1979 and. for subsequent
years the amount prescribed by the New Jersey Depart-
ment of Labor. (As a point of reference, such base wage

amount for 1992 was $15 300 and for 1993 was $16,000.) '

(© Wages salaries and other compensatlon are comput—
ed on the cash or accrual basis, in accordance with the
method .of accounting used by the taxpayer in reportlng for
Federal income tax purposes

Amended by R. 1979 d.4s, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R.-150(b).
Amiended by R.1994 d.186, effective April 18, 1994.

© Seer 26 N.T.R. 761(a), 26 N.I.R. 1696(b).

Statutory References -

See N.J.S.A. 54:10A~6(c) as to treatment of wages, salarles and other
personal service compensation of taxpayer’s employees.

18:7-8.14 Definition o‘f officers and employees

(a) Those officers and employees whose wages, salaries
and other personal service compensation are required to be
included in the computation of the payroll fraction of the
business allocation factor include every individual, officer
and general éxecutive officer whose relationship with the
taxpayer is that of employee and employer

(b) Generally, the relat1onsh1p of employer and employee
exists when the taxpayer has the right to control and direct
the individual not only as to the. result to be accomplished
by him but also as to the means by which such result is to be
accomplished. If the relationship of employer and employ-
ee exists, the designation or description of the relationship,

~and the measure, method or de51gnat10n of ‘the compensa- -
- tion, are 1mmater1al

(c) Compensation paid to officers, such as the Chairman, '
President, “Vice-President, Secretary, Assistant Secretary,

‘Treasurer, Assistant Treasurer, Comptroller, and any other o

officer charged with and performing general executive dutles '
of the corporation must also be mcluded

756
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(d) A director of a corporation is not-.an -employee;
therefor compensation paid to directors for acting as such

-should not be included in either the numerator or denomi-
‘nator in computing the payroll fraction.

Statutory References

See N.J.S.A. 54:10A-6(c) as to includibility of wages, salaries, and
other personal service compensation of officers of taxpayer, and
54:10A-7 as to definition and scope of “compensation” of officers and

,employees. -

.18:7-8.15 Compensation of officers and employees within

New Jersey
(a) Compensation of officers and employees within this

"State shall include the entire améunt. of wages, salaries and

‘other personal service compensation for services performed
.within or both within and without this State if:

1. The service is performed entirely within this State;
or - :

2. The service is performed both within and without
this State, but the service performed without the State is
incidental to the individual’s service within the State. For
example, service which is temporary or transitory in na-
ture or which consists of isolated transactions;

3. The service is not pérformed entirely in any state
but some of the service is performed in this State; and

i. The base of operations, or, if there is no base of
operations, then the place from which the -service is
directed or controlled, is in this State; or

ii The base of operations or place from which the
service is directed or controlled is not in any state in
which some part of the service is performed, but the
individual’s residence is in this State;

4, Contributions are not required or paid with respect
- to such service under an unemployment compensation law
of any other state.

Statutory References
: i ‘
See NJ.S.A. 54:10A-6(C) as to includibility of compensation of

 officers ‘of taxpayer, and 54:10A-7 as to definition and scope of

“compensation” of officers.

 18:7-8.16 Allocation: International Banking Facilities

Any banking cdrporéltion, having an international banking

. facility, which maintains a regular place of business (other
. than a statutory office) outside of New Jersey, which elects
_to take the deduction from entire net income provided by

N.J.A.C. 18:7-5.2(a)2vii, shall complete the allocation factor -

_under this subchapter in the usual way. For the purpose of

~allocation,  however, all amounts attributable, directly or

}18:7—_16.1, shall be included in both the numerator and
. denominator of the fractions described in this subchapter,

indirectly, to the production of the eligible net income of an
international - banking facility as defined in N.J.A.C.
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whether or not such international banking facility income
amounts are otherwise attributable to New Jersey. ‘

(See: N.J.A.C. 18:7-16 regarding international bahking

~ facilities.)

R.1984 d.453, effective October 15, 1984.

See: 16 N.J.R. 1327(a), 16 N.J.R. 2827(a).
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

18:7-8.17 Non-operational income

Non-operational - income of taxpayers is not subject to
allocation but shall be specifically assigned. One hundred
percent of non-operational income from taxpayers having
their principal place from which the trade or business of the
taxpayer is directed or managed in this State shall be
specifically assigned to this State, unless another state has
nexus to all of the income.

New Rule, R.1994 d.186, effective Aprll 18, 1994.

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Spemal amendment, R.2003 d.135, effective February 27, 2003 (to-
expire August 26, 2003).

See: 35 N.J.R. 1573(a).
Rewrote the section.

Law Reviews and Journal Commentaries

Unitary Taxation in' New Jersey. John Mackay Metzger, 28 Seton
Hall L. Rev. 162 (1997).

18:7-8.18 (Reserved)

SUBCHAPTER 9. (RESERVED) |

Repealed by R.1979 d.45, effective February 6, 1979.
See: 11 N.IR. 40(d), 11 N.J.R. 150(b).
Formerly “Assets Allocation Factor”.

SUBCHAPTER 10. SECTION 8 ADJUSTMENTS

18:7-10.1 Discretionary adjustments of busmess allocation
factor by Director

(a) Generally, the allocation formula described in this
chapter will result in a fair apportionment of the taxpayer’s
net worth and net income within and without New Jersey.
However, experience in this and other states which impose
similar franchise taxes has shown that due to the nature of
certain businesses the formula may work hardships in some
cases, and not do justice either to the taxpayer or the State.
Accordingly, provision is made in such-cases for the Di-
rector to use some other formula which will more accurately
reflect the business activity within New Jersey.

Supp. 4-7-03
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(b) Section 8 of the Act provides that where it shall
appear to the Director that the business allocation factor,
determined pursuant to Section 6 of the Act, does not
properly reflect the activity, business, receipts, capital, entire
net worth or entire net income of a taxpayer reasonably
attributable to New Jersey, he may in his discretion adjust
the business allocation factor by:

1. Excluding one or more of the fractions therein;

2. Including one or more other elements, such as
expenses, purchases, contract Values (minus subcontract
values)

3. Excluding one or more assets in computing entire
net worth;

4. Excluding one or more assets in computmg an
allocation factor; or

5. Applying any other similar or different method
“calculated to effect a fair and proper allocation of the
entire net income and the entire net worth reasonably
attributable to the State.

(c) Adjustment of the business allocation factor may be
made by the Director upon his own initiative -or upon
request of a taxpayer.

1. No taxpayer may vary the regular statutory formula
without the prior consent of the Director.

2. A taxpayer making application for an adjustment of '

'its business allocation factor must file its return and
compute and pay its tax in accordance with the regular
statutory formula.

3. The taxpayer must also attach a rider to the return
with a Form A-3730 setting forth in full the data on
which its application is based, together with a computa-
tion of the amount of tax which would be due under the
proposed method.

Amended by R.1989 d.508, effective October 2, 1989.
~ See: 21 N.J.R..1503(b), 21 N.J.R. 3177(a).
Addition of form number to requirements at (c)3.

Statutory References

See N.J.S.A. 54:10A-8 as to right of Director to readjust taxpayer’s
business allocation factor when he believes it to be inaccurate.

Case Notes

Three-factor formula would be used in determining fairness of
Director’s adjustment of allocation of corporate income. Hess Realty
Corp. v. Director, Div. of Taxation, New Jersey Dept. of Treasury, 10
N.J.Tax 63 (1988).

Statutory three-factor formula was applicable when evaluating alloca- '

tion where corporation received partial credit for taxes paid to other
- states. Hess Realty Corp. v. Director, Div. of Taxation, New Jersey
Dept. of Treasury, 10 N.J.Tax 63 (1988).:

Supp. 4-7-03
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Failure to permit allocation to New Jersey corporation which owned
rental property in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business

- Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.

Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
reversed and remanded 193 N.J. Super 305, 473 A.2d 982 (App Div..
1984)

* 18:7-10.2 through 18:7-10.3 (Reserved)

SUBCHAPTER ‘11. RETURNS
18:7-11.1 Returns; corporations required to file

(a) Returns are required to be ﬁled annually by the
following:

1. Every corporation subject to tax, regardless of the
“amount of its entire net income. (See N.J.A.C. 18:7-1.6,
Taxable status; how created.)

- 2. Every receiver, referee, trustee, assignee or other
fiduciary, or any officer or agent appointed by any court
to conduct the business or conserve the assets of any
corporation subject to tax under the Act.

Amended by R.1994 d.186, efféctive April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References
See N.J.S.A. 54:10A-2 as to those corporations deemed liable to tax
under the Act;
“taxpayer”, and 54:10A-11 as to receivers and others conducting the
business of a corporate taxpayer who are subject to tax under the Act.

18:7-11.2 ' Returns where Federal net income is changed

If the amount of the Federal net income of any taxpayer
is changed or corrected by a final determination of the
Commissioner of Internal Revenue or other officer of the
United States or other competent authority, or if a renegoti-
ation of a contract or subcontract with the United States
results in a change in said net income, or where a recovery
of a war loss results in a computation or recomputation of
any tax imposed by the United States, the taxpayer is
required to report its changed or corrected net income or
the results of renegotiation and to concede its accuracy or
state where it is erroneous.

Statutory References
See N.J.S.A. 54:10A-13 taxpayer report any change correction, or
recomputation of its amount of Federally taxable income to New Jersey
Corporation Tax Bureau.

18:7-11.3 Effect of deficiency notice

(a) Any defICICl‘le notice (including a notice issued pur-
suant to a waiver filed by a taxpayer) pursuant to the
provisions of the Internal Revenue Code is a final determi-
nation unless a timely petition to redetermine the deficiency
is filed in the Tax Court of the United States, in which event
the- judgment of the court of last resort affirming the

deficiency, or the redetermination of the deficiency pursuant ~

to the judgment of the court of last resort, is the final
determination.
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18:7-11.4

(b) The allowance by the Commissioner of Internal Reve-
nue of a refund of any part of the tax shown on the
taxpayer’s return or of any deficiency thereafter assessed,
whether the refund is made on the Commissioner’s own
motion or pursuant to judgment of a court, is also a final
determination. .

(c) A taxpayer who for any reason accepts any.portion of

a deficiency (including a notice issued pursuant to a waiver

filed by a taxpayer) made pursuant to the provisions of the

Internal Revenue Code is required to report that portion of

the deficiency accepted within 90 days in accordance with
.N.J.A.C. 18:7-11.8 and N.J.S.A. 54:10A-13.

(d) Only the portion of any deficiency (including a notice
issued pursuant to a waiver filed by a taxpayer) made
‘pursuant to the provisions of the Internal Revenue Code
‘that is the subject of a timely petition for redetermination in
the Tax Court of the United States may delay the reporting
‘requirements set forth in N.J.A.C. 18:7-11.8 and then only
* -to the extent permltted by (a) above.

. Example: The Internal Revenue Service redetermined
.the net income of a taxpayer’s 1983 tax return based on
three separate issues, A, B and C. These three issues

resulted in increases in net income for New Jersey purposes -

of $5,000, $30,000 and $110,000 respectively. The taxpayer

accepted Issue A resulting in a $5,000 increase in income for
‘New Jersey purposes and requested a hearing before the

- IRS on Issues B and C. The taxpayer has 90 days from the
issuance of the deficiency to report Issue A to the Division
~of Taxation.

Six months later, the IRS issues a determination that it

“intends to hold to the entire amount represented by Issues
. B and C. The taxpayer accepts the determination on Issue

- Next Page is 7-61
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B, but appeals Issue C to the Tax Court of the Uuited
States. The taxpayer has 90 days from the issuance of the
IRS determination to report the $30,000 increase. in net

income represented by Issue B to the Division.

One year later, the Tax Court issues an unfavorable
decision to the taxpayer on Issue C. The taxpayer accepts
the verdict and decides not to appeal the issue any further.
The $110,000 represented by Issue C must be reported to
the Division within 90 days of the court decision.

- Amended 'by R.1979 d.45, effective February 6, 1979.

See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1990 d.102, effective February 5, 1990.

See: 21 N.JR. 3079(a), 22 N.LR. 363(b).
Added subsections (c) and (d) and example.

Statutory References

See N.J.S.A. 54:10A-13 as to requirement that taxpayer report any .
change of amendment in his federally taxed net income to Division of
Taxation.

- 18: 7—11 4 Amended return :

Any taxpayer filing an amended return with the United

- States Treasury Department. shall .also. file an amended

return with the Division of Taxation. See N.J.A.C.

18:7-11.8. -

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Amended by R.1994 d.186, effective April 18, 1994
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

i

Statutery References

‘ See N.J.S.A. 54:10A-13 to requirement that taxpayer report any
amended return for his Federally taxable net i income ‘to New Jersey
Division of Taxation.

Supp. 4-7-03
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18:7-11.12 - Extension of time to file return, mterest and
_ penalty : :
(a) No extension will be granted unless request is made

on Tentative Return Form CBT-200T and is actually re-
ceived by the Division or postmarked on or before the due

date of the return. The Tentative Return must:

1. Show the information required, including the exact
name, address, New Jersey serial number, the Federal
employer identification number, if any, and the amount of
the estimated tax hablhty,

2. Be accompanled by a remittance to cover the un-
paid balance of the estimated tax due for the accounting

’ ‘year for which an extension of time to file the return is

requested; and

3. Be accompanied by the _payment on aceount of its
tentative tax which is due on or before the original due
date for filing of the return for Wthh -an extension is

- requested.

(b) Taxpayers using the New J ersey Corporation Business

- Tax Return Form CBT-100 may request an extension for a
;period\not exceeding six months and will receive automatic
-approval, provided that the taxpayer has complied with the

. instructions set forth on the ‘Tentative Return Form
: CBT—ZOOT and has “paid any unpald balance of its estimat-
ed tax. ‘

1. In general, extension requests shall not be granted’
for any period exceedlng six months from the original due
date : :

2. Initial extensmns will be conflrmed in wrltmg by. the
Division. ‘ '

3. If the final return is not: submitted within the
extended period, penalties for delinquent filing w111 be
applied as if no extension has been granted

(c) Banking and financial corporations may request an

. extension of time . to ﬁle return subject to the" following

condltlons

1. No extension will be granted unless request is
actually received by the Division or postmarked on or.
before the due date of the return; -

2. The extension shall be made on a copy of page 1. of
Form BFC-1, including the exact name, address, New
Jersey Serial number, if applicable, the Federal employer
identification number, if any, and the amount ‘of tentatlve

. tax liability.

3. Be accompanied by a remittance to cover the un-
paid balance of the tentative tax due for-the accounting
year for which an extension of time to flle the return is
requested and '

4. Be accompamed by a completed copy of Schedule
L from Form BFC-1; and a copy of the taxpayer’s Federal
extension request.

7-63

5. 'In general, extension requests shall not be granted
for any period exceeding five months from the original
due date.

6. Where the taxpayer has requested a Federal exten-
sion, the Division shall grant the taxpayer an extension for
a period not exceeding five months. In cases where the
taxpayer has failed to obtain a Federal extension, the
taxpayer, upon request, may- be granted a two month
extension for filing the return if sufficient cause is submit-
ted. Sufficient cause should be interpreted so that it is
impossible or wholly impracticable to file a return within

two months from  the- Or'iginal due date of the return.

(d) Extens10ns may be confirmed in writing by the Divi-

SlOl’l if necessary

(e) If the original return is not submitted within the

~ extended period, penalty for delinquent filing will be applied
as if no extension has been granted.

(f) Interest and penalty are chargeable as follows:

‘1. The total amount of the tax due must be paid on or
before the original due date for filing the return.

2. Any unpaid portion of the tax on the final return
which is in excess of the amounts paid shall bear interest -
at the rate of one and one-half percent per month, or
fraction thereof from the original due date of the return
to the date of actual payment or December 8, 1987. -On
and after December 9, 1987 the unpaid portion of the tax
shall bear interest at the annual rate of five percentage
points above the prime rate, compounded daily from' the
date the tax was originally due or December 9, 1987,
whichever is later, to the date of actual payment. On and
after July 1, 1993, the unpaid portion of the tax shall bear
interest at the rate of three percentage points above the
prime rate assessed for each month or fraction thereof,
compounded annually at the end of each year from the
date such tax was orlgmally due to the date of actual

‘ payment

3. In addition, if the ameunts paid up to and including
the time for filing of the tentative return total less than
the lesser of 90 percent of the amount of tax due, or for a

taxpayer that had a preceding fiscal or calendar account-

ing year of 12 months and filed a return for that year

showing a tax liability equal to ‘the tax computed at the

rates applicable to the current accountlng year apphed to
the facts shown on the return for and the law applicable -

_to the preceding accounting year, the taxpayer.shall be

liable for a penalty of five percent per month, or fraction
thereof, on the amount of underpayment. In this context,
“filing of the return” means filing its tentative return
incident to its request for extension, “the time for filing”
means the original due date for filing the return, and -
“amount of underpayment” means the difference between
100 percent of the tax shown on the final return and the
total of all installments of estimated tax paid on or before -

Supp. 4-7-03
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the original due date for filing the return, as well as any
amount paid with the tentative return. ‘

(g) Where taxpayer makes an election on Federal form
8023, it will be granted an extension of time to file a

corporation business tax return until the Federal election is

-~ filed, provided that a CBT-200T has been properly filed in
accordance with these rules.

(h) Warning:

1. No request for extension will be considered unless

taxpayer has complied with all the filing requirements for

extensions set forth in the rule.

Amended by R.1970 d.121, effective October 5, 1970.

See: 2 N.J.R. 78(a), 2 N.J.R. 95(a).

Amended by R.1979 d.45, effective February 6, 1979.

- See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

* Amended on an emergency basis, R.1981 d.163, effective May 11, 1981
Expired July 10, 1981, without readoption.

"See: 13 N.J.R. 377(a). '

- Rule substantially amended to provide for the imposition of interest
and penalties on Corporation' Business Tax payments made during

g additional extended period for which an -additional extension was

granted.
As amended, R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d).

Section substantially amended.

Amended by R.1983 d.497, effective November 7, 1983.
See: 15 N.J.R. 1366(a), 15 N.J.R. 1872(c). ‘

- Text substantially amended.

Amended by R.1988 d.407, effective September 6, 1988.
" See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).

Added text to (f) “or December 8, 1987. On .
Amended by R.1991 d.35, effective January 22, 1991
See: 22 N.JR. 2125(a), 23 NJ.R. 221(a).

. Added (g), recodified old (g).

Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See N.J.S.A. 54:10A-15 as to the requirement to file an annual
return; 10A-17 as to-penalties for late filing of returns; 10A-15 as to
necessity of certification of taxpayer’s return by an authorized corporate
officer; 10A-19 as to extension of the due date and interest to be
assessed during such extension period; and 49-6 as to right of Director
to issue deficiency -assessments or reassessments after final return is
filed. ’

18:7-11.13 Place for filing returns and payment of tax

(a) The return together with remittance payable to “State
of New Jersey” must be forwarded to the -New Jersey
Division of Taxation, CN666, Trenton, New Jersey 08646.

(b) A separate remittance is required to ‘be made with
each return.

Amended by R.1979 d.45, effective February 6, 1979.
+ See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Statutory References
See N.J.S.A. 54:10A-15, 18 as to manner and form of tax payment.

Supp. 4-7-03
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- 18:7-11.14 Secrec_y of returns

The returns' are deemed secret and confidential and New
Jeérsey law prohibits the unauthorized disclosure of informa-
tion obtained from the returns or the records pertaining

thereto
-

‘ Amended by R.1979 d.45, effective February 6, 1979.

See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

Statutory References

See N.JS.A. 54:50-8 as to prohibition against Director or any

employee of the Division of Taxation divulging, disclosing, or permit-

. ting another to inspect any records or flles pertamrng to the administra-

tron of the tax under the Act.

- 18:7-11.15 Consolidated returns

(a) Corporations are not permitted to file consolidated
returns. Provided, however: -

\

1. Any business conducted by an individual, partner-

. ship, or corporation or any other entity, or any combina-

tion thereof holding a license pursuant to the Casino

Control Act shall file a consolidated corporation busmess
tax return as described at N.J.A.C. 18:7-1.17;

2. An air carrier, within the meaning of the term
pursuant to 49 U.S.C. § 40102 may elect to file a consoli-
dated return pursuant to N.J.S.A. 54:10A~18.1; and

3. 'The Director may require consolidated filing pursu- 2
ant to N.J.S.A. 54:10A-10 and N.J.A.C. 18:7-5.11. )

(b) Except as provided in (a) above, where a taxpayer has
filed a consolidated return with the Internal Revenue Ser-

-vice for Federal income tax purposes, it must complete its

return under the act and must. reflect its entire net income

and entire net worth as if it had filed its Federal return on - -

its own separate basis.

(c) A taxpayer under (b) above shall also file a copy of
the Affiliations Schedule Form 851, which is filed with Form
1120 for Federal income tax purposes

Amended by R.1985 d.453, effective September 3, 1985.
See: 17 N.J.R. 901(a), 17 N.J.R. 2145(a).

Added text to (a): “Provided, however, any...
18:7-1.17.” ‘
Amended by R. 1991 d. 35, effective January 22, 1991
See: 22 N.JL.R. 2125(a), 23 N.J.R. 221(a).

Added (d) and (e).
Amended by R.1996.d.378, effective August 5, 1996.
See: 28 N.J.R. 2515(a), 28 N.J.R. 3810(a).

Deleted provisions relating to gain on the sale of target stock under
IRC 338(h)(10).

at NJAC.

Spec1al amendment, R.2003 d.135, effective February 27, 2003 (to . -

expire August 26, 2003)
See: 35 N.J.R. 1573(a).
Rewrote (a).

Law Reviews
How New Jersey treats the .acquisition of assets. John M. Metzger,

147 N.J.LJ. 1356 (1997).
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Statutory References
See NJ S.A. 54:10A-2 as to requirement for annual payment of tax

and 10A-14 as to right of Director to require copies of pertinent

extracts of its Federal income tax return or othér records if taxpayer has

filed a consolidated Federal income tax return.

Case Notes
Gain recognized by wholly owned subsidiary as result of parent

corporation’s federal tax law election to treat sale of subsidiary’s stock
. as sale of subsidiary’s assets, and to file consolidated tax return, was

* subject to tax under Corporation Business Tax Act.

General Bldg.

. Products Corp. v. Director, Div. of Taxation, 15 N.J.Tax 213 (A.D.

1995).

Regulations were valid. General Bldg. Products Corp v. State, Div.
of Taxation, 14 N.J.Tax 232 (1994), affirmed 15 N.J. Tax 213.

State’s prohibition against filing of consolidated income tax returns
by related corporations does not immunize subsidiary corporation from
state taxation of any gain realized as result of deemed sale of its assets.
General Bldg. Products Corp. v. State, Div.. of Taxation, 14 N.J.Tax
232 (1994) affirmed 15 N.J. Tax 213.

Taxpayer that separated from consolidated group was not required to
file two short-term returns. Drake Bakeries, Inc. v. Taxation Div.
Director, 12 N.J.Tax 172 (1991).

The term “books of the corporation” includes financial statements
prepared in accordance with applicable regulations in the sense encom-
passed by the term “financial reporting”; definition of the term by rule
not necessary due to adequate legislative standard; Director’s equity

- method of accounting in valuation of corporation’s investments and

subsidiaries not demonstrated to be unfair. Cities “Service Co. v.
Director, Dlv of Taxation, 5 N:J.Tax 257 (Tax Ct.1983).

18:7-11.16 Refur,n‘ to be filed by i_m S Corperation
(a) Except as may be provided otherwise by this Section,

- an S corporation, that is, one which has made an election

.. income, as if the corporation were a C corporation and no

under Section 1361 et seq. of the Internal Revenue Code of -

1954 as amended and supplemented, must complete its New
Jersey Corporation Business Tax Return on its own separate
basis as though no election had been made under the
Federal Statute.

(b) Except as may be provided otherwise by this section,

in preparing its Corporation Business Tax Return the tax-

payer cannot assume that ordinary income or loss (Federal
taxable income) is equal to Federal taxable income before
net operating loss deduction and special deductions for New
Jersey Corporation Business Tax purposes, when the taxpay-
er has elected Federal S. corporation treatment. Certain
amounts not necessarily limited to I.R.C.: Section 179 ex-
penses, and 1120-S dividends that qualify for the dividend
exclusion are not included as part of the S corporation’s
ordinary income (loss) computation, but rather are passed
directly through to the shareholder on the Federal Form
K-1 Schedule. For Corporation Business Tax purposes
these amounts are included in the computation of entire net

Federal S corporation election were made. .

Example 1: S Corporation has 1985 taxable income for
Federal tax purposes of $100,000. However, not included in
computation of such amount is a $5,000 Federal LR.C.
Section 179 expense and $10,000 of S Corporation dividends
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received from a different corporation which qualify for the

" Federal dividend exclusion. Barring any other difference

between Federal taxable income and New Jersey taxable
income per Schedule A, Form CBT-100, New Jersey taxable
income before net operating loss deduction (NOL) and
special deductions is computed as such:

$100,000 Federal Taxable Income
(5,000) ILR.C. Section 179 Expense
10,000 Qualifying S Corporation Dividends
$105,000 New Jersey Taxable Income Before NOL and Spe-

cial Deductions

Example 2; S Corporation is liquidating under ILR.C.
Section 337. When disposing of its real property during the
12 month distribution period, the corporation recaptures for
Federal tax purposes $5,000 of LR.C. Section 291 expenses
which an S Corporation does not include as part of Federal
taxable income if it were an S Corporation for the three.
preceding years before the Federal I.R.C. Section 337 elec-
tion and the LR.C. Section 1363(b) election. Since the S
Corporation is treated as a C Corporation for State tax
purposes, the I.R.C. Section 291 recapture is part of taxable
income before net operating loss and special deductions on
Schedule A, Form CBT-100. :

(c) With respect to tax years beginning after July 7, 1993,
S corporation, status may be elected for New Jersey pur-
poses by the shareholders of a Federal S .corporation. The

- filing of an election form CBT-2553 with the Division to be

recognized as a New Jersey S corporation is required. A
New Jersey S corporation is entitled to pay its tax at a
preferential rate as provided in N.J.S.A. 54:10A-5(c)(2) and
(3) and to report and pay its tax liability on Form
CBT-100S.

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
Amended by R.1986 d.464, effective November 17, 1986.
See: 18 N.J.R. 1686(b), 18 N.J.R. 2332(a).

(b) added.
Amended by R.1994 d.186, effectlve April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.LR. 1696(b).

Statutory References
See N.J.S.A. 54:10A-2 as to requircnient for annual filing of return

. under this Act despite other arrangements for filing a Federal return.

Case Notes

Foreign S corporation’s distribution to New Jersey taxpayer would be
treated as if received from accumulated earnings. Laurite v. Director,
Div. of Taxation, 12 N.J.Tax 483 (1992), affirmed 14 N.J.Tax 166,
certification demcd 639 A.2d 301, 135 N.J. 301.

Absent other evidence, distribution from foreign S corporation to
New Jersey taxpayer would be treated as from accumulated earnings.
Laurite v. Director, Div. of Taxation, 12 N.J.Tax 483.(1992), affirmed
14 N.J.Tax 166, certification denied 639 A.2d 301, 135 N.J. 301.

Pass-through losses and gains are to be excluded when:calculating net
gains and losses. Walsh v. State, Dept. of the Treasury, Div. of
Taxation, 10 N.J. Tax 447 (1989), affirmed and remanded 240 N.J.Su-
per. 42, 572 A.2d 222.

Supp. 4-7-03
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18:7—11.17 Copies of tax returns or other mt‘ormatlon

required
(a) The Director.may by general rule or by special notice

require any taxpayer to submit copies or pertinent extracts

of its Federal income tax returns, or of any other tax return

made to any agency of the Federal Government, or of this

or any other state, or of any statement or registration made
pursuant to any state or Federal law pertaining to securities
or securities exchange regulation. .

(b) The Director may require all taxpayers to keep what-
ever records he may prescribe, and he may require the
production of books, papers, documents and other data, to
provide or secure information pertinent to the determina-
. tion of the tax and its enforcement and collection.

(c) The Director may, also by general rule or specxal
notice, require any taxpayer to make and file' information
returns, under- oath, of facts pertinent to the determination
of the tax or liability for tax pursuant to such regulations, at
whatever times and in whatever form or manner and to

whatever extent he may prescribe under law.
‘ : \

(d). Certain corporations that are member affiliated or

. controlled grdups may be required to file consolidated
- returns pursuant to NJ.S.A. 54:10A-10. See N.JA.C.
18:7-5.11.

Special amendment, R.2003 d135 effective February 27, 2003 (to
" expire August 26, 2003). -
See: 35 N.J.R. 1573(a).

Added (d).-

Statutory References

See N.J. S A. 54:10A-14 as to right:of the Director to Tequire
taxpayer to submit pertinent extracts for its Federal income tax return,
other returns to government agencies, or other records. i

18:7-11.18 Reproduction of forms

(a) Subject to conditions and requirements of this sec-
tion, the Director will accept for filing purposes reproduc-

tions of the New Jersey Corporation Business Tax Return .

Forms CBT-100, CBT-100-X, and CBT-200T in lieu of the
official forms printed and furnished by the Director. Any-
one contemplating the use of reproduced forms is cautioned
to observe that the conditions herein stated may vary from
the Federal regulations relatmg to reproduction of Federal
tax forms.

(b) In order to be acceptable for filing purpeses, repro-
duction of Forms CBT-100, CBT-100-X, and CBT-200T
must meet the following conditions and requirements:

1. Reproductions must be. facsimiles of the complete
official form, produced by photo-offset, photo-engraving,
photo-copying or other similar reproduction processes;

2. ‘Reproductions must be on paper of substantiallyv

the same color, weight and texture.and of a quality at
least as good as that used in the official form; -

‘Supp. 4-7-03
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3. Reproductlons must be of the same size as that of
the official form, both as to overall dimensions of the
paper and the imagery produced;

‘ 4 Format of pages shall adhere to following:

It is preferable that both sides of the paper be'
used in making reproductions. However, reproduction
-on one side will be acceptable. N

ii. All reproductions must result in the same page

- arrangement as that of the official form and the spacing

of the printed matter on each individual page and the
fold must be the same as on the official form.

. iii. - Separate pages must be fastened together in
numerical order. :

iv. Each separate page mrxst be clearly identified by
listing at the top of the page the corporate name and
New Jersey serial number.

S. The color and quality of the reproduction of the
prmted matter must be substantially the same as that of
the -official form, and the filled-in information must be
entirely legible;

- 6. The taxpayer’s full and correct name and address

and identifying serial number as it appears on the pre-
stenciled form furnished by the Director must be typed or
printed on ‘the reproduct1on .

7. All filled-i -in information on Page 1 of the Return
must be typed or prmted :

8. Reproductions of forms may be made after inser-
‘tion of the tax computations and the ‘other required
information;

- 9. . All signatures on forms to be filed must be original
signatures, affixed subsequent to the reproduction pro-
cess; o

10. The Director does not undertake to approve. or
disapprove the specific equipment or process in reproduc-
ing official forms, but requires only that the reproduced
forms satisfy the stated conditions. - It should be noted,
however, that photostats do not meet all the above condi-
tions;

11. The Director does not undertake to approve or
disapprove the specific writing medium or style of writing
to be used, but requires that the filled-in information on
‘the reproduced form be of good quality black-on-white
with hand writing of satisfactory legibility. -

Amended by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11:N.J.R. 150(b). .
Amended by R.1994 d.186, effective April 18, 1994.

 See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

‘Statutory References

See N.J.S.A. 54:10A-18 as to authority. of Director to design tax
return forms and determine the information to be required thereon.

- Next Page is 7-66.1



* CORPORATION BUSINESS TAX ACT

18:7-12.1

| 18:7-11.19 through 18:7-11.21 (Reserved)

' SUBCHAPTER 12. SHORT PERIOD RETURN

18:7-12.1 Short period retlirhs; when requiréd
(a) In general, every corporation must file a return for

- each fiscal or calendar accounting period or part thereof

Next Page is 7-67

7-66.1

during which it has or had a 'taxable status in New Jersey.
In certain cases, the taxpayer will be required to file a return
covering an accounting period of less than 12 months. This

“may _neceésitate an adjustment of entire net income.

(b) Some of the circumstances which require the filving of
short period returns are: ’ '

Supp. 4-7-03
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CORPORATION BUSINESS TAX ACT

p (d) If the amount of the taxable income for- any year of o
" any taxpayer as returned to the United States Treasury -
Department is changed or corrected by the. Commissioner of

Internal Revenue or other -officer of the United Statés or
other competent authorrty, or if a renegotiation of a con-
tract or subcontract with the United States results in a
change in the taxable income, or if a recovery of a war loss
results ina computatron or recomputatron of any tax im-

posed by the United States, the taxpayer shall file a report -
of the change or correction or an amended return within 90 -
~ days after the final determination of any change, correction, -

renegotratlon, computatlon or recomputatron o

i

or correction or ‘an amended return, the Director may

reexamine the return, recompute and reassess the tax, but
“without changing the allocation of entire net income’ within -
“'and without New Jersey as previously” oomputed and shall
For tax liabilities accruing on ‘and -
after July 1, 1993, the period of limitation to make a:
defrcrency assessment runs for an addltlonal four year peri-

>so notify the taxpayer.

;od from the date of f111ng the report of change ‘or. correction
{or an amended return.-“ The additional period of limitation
iwill only be apphcable to the increase or decrease in tax
attnbutable to the ad]ustments in the changed or corrected
1ncome :

‘ Amended by R.1979 d.45, effective February 6, 1979.

- See: 11 N.JR. 40(d), 11 N.JR. 150(b).

" Amended by R.1988 d.407, effective September 6, 1988

See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c): ° » ‘
Added text in (a)3 “December 8, 1987. On 2 changed percent-
i age points in (a)4 from “three quarters of one percent per: month” to
“three percentage points above the prime rate; compounded daily.”
Administrative Correction: Incorporated (d)l into (d) and deleted
. (d)2-3. _ . .
See: 22 N.J.R. 3504(a). : ’
-~Amended by R.1992 d.404, effectlve October 19,/1992
See: 24 NJ.R. 3275(a), 24 N.J.R. 3733(a)
Revised (a)4.
Amended by R.1994 d.186, effectlve Apr11 18, 1994
See: 26 N.JR. 761(a), 26 N.J.R. 1696(b). :
Amended by R.1995 d.499, effective September 5, 1995
See 27NJ.R. 645(a) 27 NJ. R 3379(b) o

. : ~ Cross References

18 7-11.3, 18 7-11.4, 18:7-11.6, 18 7—13 7

Statutory References :
| . See N. J S.A. 54 10A—13 as to requ1rements and time hmrts for filing

" amended tax returns under. the Act should a change,. correction, or
' recomputation of Federally taxable income occur, and 49-6 as to -

Director’s right to recompute and reassess any such defrclency assess-
: ment filed by taxpayet. . . o

Case Notes " . -/

7-,68,1

(e) For.rep’orts‘or returns frled prior to ‘July 1, 1993, and o
within five years from the date of filing the report of change ~ *°

See Addrtronal tax; change in Federal tax, NJAC 18: 7—112 )

Computatlon of interest mrtlgated by absence of fraud General,
<! Trading Co., Inc. v. D1rector, Drv of Taxatron, 83 N.J. 122 416 A. 2d 37
7 (1980). - :

18:7-133

' Taxpayer who soughit corporate business. tax refund: while assessment

:’perrods for relevant tax years remained open was entitled to offset prior

year deficiency against its ‘'overpayment. Sharps, Prxley, Inc. .v. Di- .
rector, D1v Of ‘Taxation, 16 NJ. Tax 626 (1997)

18 7—13 2 Hearmg, protest

(@) Rules concernmg the rlght of taxpayer to a hearmg
are: - v

"L Any taxpayer aggrreved by any fmdlng Or assess-
‘ment of the Director may, within 90 days of the date of
the notice of assessment or finding, file a protest in"
“writing, in the form and manner: .described in NJ AC

- 18:1- 1 8, and may request a hearrng,

A Thereafter the Director shall grant an mformal )
“ hearrng to the taxpayer if requested : :

(b) Hearmgs before the DlVlSlOIl of Taxation are to be
conducted on an informal basis, with or without representa-
tion on behalf of the taxpayer or ‘other party in interest.

: Amended by ] R.1979 d.45, effective February 6, 1979.
- See: 11 N.J.R. 40(d), 11 N.J.R: 150(b). =

Amended by R.1991 d.23, effective January 22, 1991.

© See: 22 N.JR. 1995(a), 23 N.JR. 219(a).

Reference to N.JLA.C. 18:1-1.8 added; (b), regardrng powers of :
Director, deleted; (c) recodified to-(b). .
Amended by R.1994 d.186, effective April 18, 1994. )
See:. 26 N.J.R. 761(a), 26 N.J.R. 1696(b) o

i Statutory References o
See NJ S.A. 54 49-18 as to. procedures  and time 11m1ts for filing a -
protest against any assessment under the- “Act, and taxpayer s rlght toa

hearmg thereon :

18 7—13 3 Appeal » o -
(a) Any aggrreved taxpayer ‘may, wrthm 90 days after any

~final decision, order, finding, assessment or action of the .
‘Director made pursuant to the provisions of the Act, appeal
_therefrom to the- Tax Court in" accordance with pertinent

" provisions . of the State Tax Uniform Procedure Law (see,

. N.J.S.A. 54:51A-13 etseq)

(b) The filing of a complamt by a. taxpayer in the Tax

* - Court shall suspend the running of the statute of limitations
~for the contested issue or issues for all subsequent privilege

perlods

Amended by R.1989 d 508, effectrve October 2, 1989
See: 21 NJ.R. 1503(b), 21 NJ.R. 3177(a). ’ ‘
* Reference to State Tax Uniform Procedure Law added Text at (b) R
and (c) deleted in entirety. .
Specral amendment, R.2003 d. 135 effectrve February 27 2003 (to
. expire August 26, 2003). v i
See: .35 N.J.R. 1573(a).
De51gnated ex13t1ng paragraph as (a) and added (b)

Case Notes

Trme and securlty requ1rements for Corporation Bus1ness Tax Act
appeal (citing former .rule as N.J.A.C. 17:18-1.23); failure to post -
security did not deprive Division of Tax Appeals of jurisdiction. Gen--

. eral Trading Co., Inc. v. Director; D1v of Taxation, 83 NJ 122 416 -
“A2d37 (1980) ' . . "

Supp. 4-7-03



18:7-13.4

DEPT. OF TREASURY—TAXATION

18:7-13.4 Service of notice on taxpayers

(a) Any notice required to be given by the director
pursuant to the State Tax Uniform Procedure Law, N.J.S.A.
54:48-1 et seq., may be served personally or by mailing the
same to the person for whom it is intended, addressed to
such person at the address given in the last report filed by
that person pursuant to the provisions of the State Tax
Uniform Procedure Law, or of any State tax law, or if no
report has been filed, then to such address as may be
obtainable. The mailing of such notice shall be presumptive
evidence of the receipt of the same by the person to whom
it was addressed. A notice may at the prescription of the
director include on its face a designation which shall identify
the notice for purposes of communication.

(b) An assessment notice pursuant to N.J.S.A. 54:49-5,
N.J.S.A. 54:49-6 or N.J.S.A. 54:49-7 shall contain the state-
ments required pursuant to subsections a, b, and f of
N.J.S.A. 54:48-6. ‘

(c) An assessment notice pursuant to N.J.S.A. 54:49-5,
54:49-6 or 54:49-7 shall include a statement of the reason
for the assessment sufficient ‘to inform a reasonable lay
person of the statutory requirements which in the opinion of
the Director require the assessment, the actions or omis-
sions of the taxpayer which require the assessment, or the
nature of the insufficient documentary evidence, if any,
which has prompted the assessment, including:

1. In the case of an underpayment or failure of pay-
ment, a statement of the corresponding alleged correct
amount and correct date of payment; and

2. In the case of a failure to file a retufn, a statement
of the alleged required filing date.

(d) A refund determination notice pursuant to ‘N.J.S.A.
54:49-15shall include the statements required pursuant to
subsections b, d and f of N.J.S.A. 54:49-6.

(e) A final determination notice pursuant to N.J.S.A.
54:48-18 shall include the statements required pursuant to
subsections ¢ and f of N.J.S.A. 54:48-6.

(f) The lack of any statement otherwise required to be

included with a notice pursuant to this section or the lack of
any description otherwise required pursuant to (c) of above
shall not invalidate such notice.

(g), All notices of assessment related to final audit deter-
mination and “Notice and Demand for Payment of Tax”
letters will be sent by registered or certified mail.

Repeal and New Rule, R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See NJ.S.A. 54:50-6 as to form of service of notice required of the
Director to be given to the taxpayer.

Supp. 4-7-03
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18:7-13.5 Closing‘agreements

(a) The Director is authorized to enter into a written
agreement with any taxpayer relating to the liability of such
taxpayer in respect to any tax, fee, penalty or interest
imposed by the Act, which agreement shall be final and
conclusive, and except upon a showing of fraud, malfea-
sance, or misrepresentation of a material fact:

1. The case shall not be reopened as to the matters
agreed upon or the agreement modified, by any officer,
qmployee, or agent of this State; and

2. In any suit, action or proceeding, the above agree-
ment, or any determination, assessment, collection, pay-
ment, cancellation, refund, abatement or credit made in
accordance with it shall not be annulled, modified, set
aside or disregarded.

Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.I.R. 761(a), 26 N.JR. 1696(b).

Statutory References

See N.J.S.A. 54:53-1 through 54:53-6 as to effect of closing agree-
ments between Director and taxpayer. )

18:7-13.6 Time for payment of tax

(a) The annual franchise tax must be paid to the Director
in full on or before the due date of the return. For
accounting periods ending on or after December 31, 1980,
the annual franchise tax, including any estimated or install-
ment payments required to be made pursuant to N.J.A.C.
18:7-3.13 must be paid to the Director in full on or before
the due date of the return.

1. For due dates of returns see N.J A.C. 18:7-11.7;

2. For penalties upon failure to-file returns or pay"
taxes when due, see N.J.A.C. 18:7-14.1 and 2.

(b) Installment payments are due on or. before the re-
spective due dates as set forth in N.J.A.C. 18:7-3.13.

(c) A taxpayer which ceases to be subject to tax under the
Act must pay the entire tax for each fiscal or calendar
accounting period or part of a period during which it had a
taxable status. See N.J.A.C. 18:7-11.11.

Amended by R.1982 d.6, effective January 18, 1982.
See: 13 N.J.R. 688(a), 14 N.J.R. 105(d). ‘

(a) Added “on and after”; deleted “and thereafter”; added “but
before December 31, 1980”; added “For accounting periods ending on
or after December 31, 1980 ... return”. ‘

(b) added. -

Amended by R.1994 d.186, effective April 18, 1994,
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

Statutory References

See ‘NJ.S.A. 54:10A-15 as to requirements for use of -fiscal or
calendar year accounting periods and due dates thereunder.

Next Page is 7-69



18:7-14.18

CORPORATION BUSINESS TAX ACT

1 (d) No corporation may either distribute any of its assets

. in dissolution or in partial or complete liquidation;. or

merge or consolidate, under the laws of any jurisdiction,
into a foreign corporation which is not an authorized foreign
corporation; and no domestic.corporation-may dissolve, and
no authorized foreign corporation may withdraw as an
authorized corporation (except only where that withdrawal
is affected by its merger or consolidation under the laws of
another state into a domestic corporation or into another
foreign . corporation which, itself, is an authorized -corpora-
tion), unless it shall have applied for and received a Tax
Clearance Certificate from the Director which is dated not
earlier than 45 days prior to the effective date of the
corporate action or transaction described.

(e) The Tax Clearance Certificate is issued by the Di-
rector upon application in good form which is accompanied
by a statutory fee of $25.00. The Certificate is dated and it
voids and becomes a nullity 46 days after that date. The
Certificate is evidence that the corporation business taxes
“have been paid or provided for only during the 45-day
period succeeding its issue.

(f) A Tax Clearance Certificate may be issued und'.er‘ahy
-one of three conditions:

1. Where an amount is.deposited or paid on account
which, in the judgement of the Director, is adequate to
cover estimated taxes up to the date of the relevant
corporation action. The amount which is deemed to be
adequate is described in the instruction sheet accompany-
ing the estimated summary tax return to be ﬁled w1th the

- application; or

2. Where the application is accompanied by a written
" undertaking and a certification; or

3. Solely in the case where:

i. ‘A domestic corporation intends to dissolve or

where-any corporation proposes to distribute any of its -

assets in dissolution or in partial or complete liqui-
dation, and - -

ii. The application is accompanied by a written
undertaking by the corporation .or corporations which
either own 50 percent or more of all classes of the
applicant corporation’s capital stock, or are a party
together with the applicant corporation in the type of
reorganization described at Section 368(a)(1)(C) of the
Federal Internal Revenue Code, and the application is
accompanied by a legal opinion signed by an attorney
at law of the State of New Jersey who states that he or
she is familiar with the facts of the transaction to the

effect that all of the above requirements are met.

(g) The Director may require as a condition of issuing
any Tax Clearance Certificate evidence by affidavit, or by
any means that. seems to him or her appropriate, that any
foreign corporation which is not an authorized foreign
corporation and which is a party to the transaction causing

777

any corporation to seek a Tax Clearance Certificate has,
itself, paid all taxes which it owes.

Example: A foreign corporation which is not subject to"
the corporation business tax or any property tax in New
Jersey may be obligated to withhold personal income taxes
or to remit sales and use tax. Such taxes must be paid
whether or not withheld from employees or charged to
customers.

(h) The Director may, whenever necessary to properly
reflect the entire net income of any taxpayer, determine the

'year or period in which any item of income or deduction -
" shall be included, without being limited to the method of

accounting employed by the taxpayer.

. /Example: A foreign corporation sold a piece of property
located in this State at.a substantial gain that it has elected
to report on the installment method of accounting for
Federal income tax purposes. Before it has recognized all
of the gain on this sale, it withdraws from the State and
cancels its certificate of authority to do business. - °

(i) In order properly to reflect the entire net income of
the taxpayer, the Director may include all the unrecognized
gain on the. taxpayers final return, notw1thstand1ng any
inconsistency in the timing of i income for Federal and State
tax purposes.

Repealed by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

New Rule, R.1985 d.383, effective August 5, 1985.
See: 17 NJ.R. 1252(b), 17 N.J.R. 1909(a).

Amended by R.1988 d.407, effective September 6, 1988.

See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).
“Statutory fee raised from “$10.00” to “$25.00”.
Amended by R.1992 d.231, effective June 1, 1992.
See: 24 N.J.R. 1522(a), 24 N.J.R. 2074(c).
Revised (g); added (h) and (i).
Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 NJ R. 1696(b)

18:7-14.18 Actions not requiring the prior issuance of a
Tax Clearance Certificate

(a) A corporation may merge under the laws of New
Jersey or any other jurisdiction without applying for a Tax
Clearance Certificate only where the survivor is a domestic

. corporation or an authorized foreign corporation.

(b) A corporate dissolution before coinmencing’ business
may be made without applying for a Tax Clearance Certifi-
cate pursuant to N.J.S.A. 14A:12-2(3).

-(c) A dissolution of a corporation without a_ssets'm,a‘ly'be
made without applying for a Tax Clearance Certificate

pursuant to N.J.S;A. 14A:12—»4.1(3).v

Repealed by R.1979 d 45, effective February 6, 1979
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

New Rule, R.1985 d.383, effective August 5, 1985.
See: 17 N.J.R. 1252(b), 17 N.J.R. 1909(a).
Amended by R.1989 d.196, effective April 17, 1989.
See: 21 N.J.R. 14(a), 21 N.J.R. 1019(b).

Supp. 4-7-03



18:7-14.18

Added (b), corporate dlssolutlon before commencing busmess and
(c), dissolution of a corporation w1thout assets.

18:7-14.19 Actions and transactions requiring the prior
issuance of a Tax Clearance Certificate in
order to avoid a personal liability to certain
officers and directors

‘No corporation may either distribute any of its assets in
dissolution or in partial or complete liquidation, or consoli-
date with another corporation to form a new corporation or
merge into a foreign corporation.which is an unauthorized

foreign corporation, and no domestic corporation may- dis--

solve (except as may be provided by law), and no authorized
foreign corporation may withdraw its authority to do busi-
. wness in New Jersey, unless it shall have applied for and

received a Tax Clearance Certificate from the Director.

. Repealed by R.1979 d.45, effective February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).
New Rule, R.1985 d.383, effective August 5, 1985.
See: 17 N.JL.R. 1252(b), 17 N.J.R. 1909(a).
Amended by R.1989 d.196, effective April 17, 1989:
See: 21 N.J.R. 14(a), 21 NJ.R. 1019(b).

Added “(except as may be provided by law)”..

18:7-14.20 Forms and mstructlons regarding procedure to.

obtain a Tax Clearance Certificate

- (a) Application forms and instructions relating to Tax
Clearance Certificates may be obtained by writing to:

New Jersey Division of Taxation
Tax Clearance Section

PO Box 277

Trenton, NJ 08646—027_7

'or by making a telephone call to Taxpayer Informatlon ,

Service at (609) 292-6400.

(b) The consequences' of failing to obtain the Tax Clear-
ance Certificate pursuant to thlS sectlon are. described at
NJ.A.C. 18: 7—14 12.

New Rule, R.1985 d.383, effective August 5, 1985.
See: 17'N.J.R. 1252(b), 17 N.J.R. 1909(a).
Amended by R.1988 d.407, effective September 6, 1988
See: 19 N.J.R. 2255(b), 20 N.J.R. 2310(c).

Changed the address.
Amended by R.1989 d.437, effectlve July 21 1989
See: 21 N.JR. 2526(b).

Address changed.

SUBCHAPTER 15. URBAN ENTERPRISE ZONES

Authority

P.L. 1983, ¢.303, section 22 (N.J.S.A. 52:27H-81)
and N.J.S.A. 54:10A-27.

Supp. 4-7:03

‘enterprise zones are in N.J.A.C. 18:24-31.

DEPT. OF TREASURY—TAXATION

18:7-15.1 General
(a) The New Jersey Urban Enterprlse Zones Act, Chap-
ter 303, Laws of 1983, N.J.S.A. 52:27H-60 et seq., approved

- August 15, 1983, provides for the establishment of up to 10
- urban enterprise zones in urban areas suffering from high
~ unemployment and economic distress.

P.L. 1985; ¢.391
made certain changes to eligibility requirements for designa-
tion as a zone.. P.L. 1988, ¢.93 modified the definition of a
qualified business, made adjustments to the eligibility re-
quirements for the employee tax credit, and provided for an’
alternative investment tax credit. * P.L. 1993, ¢.367 further
modified the definition of a qualified business and provided
for the designation of 10 additional enterprise zones.
Zones are designated by an Urban Enterprise Zone Author--

_ity. The Authority may grant certain corporatlon tax and

other benefits to businesses existing in, or formed in, enter-

‘prise zones, which have met the definition of a qualified

business. - This subchapter of the corporation tax rules sets
forth the possible benefits, the necessary definitions, and the
procedures for qualifying for any or all of these corporation
tax benefits. Rules on the sales and use tax and urban’
For Urban -
Enterprise Zone Authority rules and policies, see N.J.A.C.

- 12A:120 and 12A:121.

(b) No business. can obtain tax benefits under this sub-
chapter unless it meets the definition of a “qualified busi-
ness” in N.J.A.C. 18: 7—152 . : ’

Amended by R.1994 d 419, effectlve August 15, 1994.

- See: 26 N.LR. 2203(a), 26 N.L.R. 3462(a).

18:7-15.2 Definitions , |
. The following words and terms, when ‘used in this sub-
chapter, shall have the followmg meamngs unless the con-

text clearly indicates otherwise.

A “quahﬁed busmess means either:

-1 An entity . authorlzed to do busmess in New Jersey
which, at the time of designation as an enterprise zone, is

" . engaged in the active conduct of a trade or business in

that zone; or

2. An entity which, after that de51gnat10n but during -
the designation period of 20 years, becomes newly en-
“gaged in the active conduct of a trade or business in that
zone, and has at least 25 percent of its full-time employ-
ees employed at a business location in the zone, who meet
at least one of the following criteria: ‘

i. - Resident within-the zone, within another zone, or
within a qualifying municipality;
-ii.  Either unemployed, while residing in New Jersey,
- for at least six months prior to being hired, or recipients
of New Jersey public assistance programs, for at least
six months prior to being hired; '

- iii. Determined to be economically disadvantaged
pursuant to the Jobs Training Partnership Act, P.L.
97-300 (29 United States Code 1501 et seq.). Section
- 1503(8) of that Act defines the term as follows: - -

7-78



18:7-154

' CORPORATION BUSINESS TAX ACT

- “The term ‘economically disadvantaged’ means an individ-
ual who (A) receives, or is a. member of a family which
receives, cash welfare payments under a Federal, state or
local welfare program; (B) has, or is a member of a family
which has received a total family income for the six-month
period prior to application for the program involved (exclu-
sive of unemployment compensation, child support pay-

. ments, and welfare payments) which, in relation to family

size, was not in excess of the higher of (i) the poverty. level
determined .in accordance with criteria established by the
Director of the Office of Management and Budget, or (ii)
70 percent of the lower living standard income level; (C) is
receiving food stamps pursuant to the Food Stamp Act of
1977; (D) is a foster child on behalf of whom state or local
government payments are made; or (E) in cases permitted

by regulations of the Secretary (U.S. Secretary of Labor), is

an adult handicapped individual whose own income meets

- the requirements of clause (A) or (B), but who is a member

of a family whose income does not meet such require-
ments.”

For purposes of the corporation business tax credits, the

- “qualified business” must be a corporation.

“Enterprise zone” or “zone” means an urban enterprise
zone designated by the Urban Enterprise Zone Authority
under N.J.S.A. 52:27H-60, et seq.

.“Qualifying municipality” means any municipality in
which there was, in the last full calendar year immediately

~ preceding the year in which the municipality makes applica-

tion for enterprise zone designation, an annual average of at

- least 2,000 unemployed persons, and in which the municipal
- average annual unemployment rate for that year exceeded
- the state average annual unemployment rate; except that

any municipality which qualifies for state aid pursuant to
P.L. 1978, c.14 (C.52:27D-178, et seq.) shall qualify if its
municipal average unemployment rate for that year exceed-

- ed the state average annual unemployment rate. - The annu-
- al average of unemployed persons and the average annual
" unemployment rates shall be estimated for the relevant

calendar year by the Office of Labor Statistics, Division of

+ Planning and Research of the State Department of Labor.

For purposes of P.L. 1983, ¢.303 (N.J.S.A. 52:27H-60 et
seq.), the seven municipalities in which the six enterprise

-zones are to be designated pursuant to criteria according

priority consideration for designation of these zones pursu-
ant to section 7 of P.L. 1983, ¢.303 (N.J.S.A. 52:27H-66)
shall be deemed qualifying municipalities.

Amended by R.1994 d.419, effective August 15, 1994.
See: 26 N.J.R..2203(a), 26 N.J.R. 3462(a).
Special amendment, R.2003 d.135, effective February 27, 2003 (to
expire August 26, 2003). :
See: 35 N.J.R. 1573(a).
In “qualified business”, deleted the last sentence in the last para-
graph of 2iii.- )

- 18:7-15.3 (Reserved)

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(D).
Repealed by R.1994 d.419, effective August 15, 1994.

7-79

See: 26 N.J.R. 2203(a), 26 N.J.R. 3462(a).

 18:7-15.4 Credit’sbagainst total tax for new employees and

investments in urban enterprise zones

(a) Section 19 of the Urban Enterprise Zones Act
(N.J.S.A. 52:27H-78) is applicable to a qualified business in -
an enterprise zone, only if the Urban Enterprise Zone
Authority specifically made section 19 applicable when the
enterprise zone was designated. Under section 19, any
qualified business (as defined in N.J.A.C. 18:7-15.2) which
is actively engaged in the conduct of a business from a
location within an enterprise zone (as defined in N.J.A.C.
18:7-15.2), which business in that location consists primarily
of manufacturing or other business which is not primarily
considered as a retail sales business, or as a warehousing
business, shall receive an enterprise zone employees. tax
credit against the amount of tax imposed under N.J.S.A.
54:10A-5 (N.J.S.A. 54:10A~1, et seq., the Corporation Busi-
ness Tax Act). The credit shall only be available for new
employees hired on or after the date of designation of the
enterprise zone, or the date-of commencement of business
in the enterprise zone, whichever is later.

(b) A one-time credit against the tax of $1,500 shall be
allowed for each new full-time, permanent employee em-
ployed at that location who is a resident of the qualifying
municipality (as defined in N.J.A.C. 18:7-15.2) in which the
designated enterprise zone is located, or any other qualify-
ing municipality in which an urban enterprise zone is locat-
ed, who was, immediately before employment by the taxpay-
er, unemployed for at least 90 days, or dependent upon
public assistance as the primary. source of income. Further
qualifications for this benefit are in (e) and (f) below.

(c) A one-time credit against the tax of $500.00 shall be
allowed for each new full-time, permanent employee em-
ployed at that location who is a resident of the qualifying
municipality (as defined in N.J.A.C. 18:7-15.2) in which the
designated enterprise zone is located, or any other qualify-
ing municipality in which an urban enterprise zone is locat-
ed, who does not meet the requirements of (b) above, and
who was not, immediately before employment by the taxpay-
er, employed at a location within the qualifying municipality

- in which the qualified business is located. Further qualifica-

tions for this credit are in (e) and (f) below.

(d) See N.J.S.A. 52:27H-78c for alternate tax benefit.
The statute allows a corporation tax credit to qualified small
businesses (under 50 employees) that were in business in the
zone prior to designation of the zone and that make an
investment in the zone. These businesses may obtain an
eight percent investment credit, to be applied against corpo-
ration business tax, by entering into dn agreement, approved
by the Urban Enterprise Zone Authority, with the zone city,
to make an investment in the zone which contributes sub-
stantially to the economic attractiveness of the zone. These
expenditures may include improvement of the appearance
or customer facilities of its place of business or improve-
ments in landscaping, recreation, police and fire protection,
etc., in the zone.

Supp. 4-7-03
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‘ '(e)‘ : The'enterprise_. zone employee tax credits provicled in
(b) and (c) above, shall be allowed in the tax year immedi-

* ately followmg the tax year in which the new full-time,

_permanent employee was first employed by the taxpayer, but
~ shall only be allowed if the employee for whom credit- is
»clalmed was employed. by the taxpayer for- at least six

* continuous months during the tax year for which the credit -

. is claimed. The credit shall be petmitted in any tax year of

a 20 year period from the date of des1gnatron of the
~ enterprise_zone, or in any. tax year of a period of 20 tax
years from the date within that designation - period ‘upon

‘which the-taxpayer is first subject to the corporation busi-

‘ness tax under N.J.S A. 54:10A-1 et seq., whichever is later.
The termination of designation as an enterprise zone at the
end of the 20 year designation period shall not terminate
the ehg1b1hty penod under this sect1on

(f) ‘The employee tax credit is avallable' only for ne‘vy full-

time, permanent employees who have been employed by the
qualified business for at least six continuous months during
the year for which the credit-is claimed. - For a new

employee.to be considered a full-time, permanent employee,' :
the total number of full-time, permanent employees; includ- -

ing the new employee, ‘employed by the qualified business

~ during the calendar year must exceed the greatest number :

of full-time, permanent employees employed in the zone by

~ the qualified business' during any prior calendar year since

the zone was designated. “Calendar year” means the year

- the new employees are hired. The comparison is made to

the peak employment on any date during the calendar years

- prior to the calendar year in which the new employees are
‘hired, not the employment level on the last date of prior

'calendar'years ‘The new employees must then continue to

- be employed during the following year in Wthh the credit is

claimed for six contmuous months

Example 1" ABC Company isa quahﬁed business. - The

highest: number of full-tlme permanent employees the com-.

pany has employed in any prior. calendar years since the -
zone was designated was 100. - ABC Company employs 100
employees in 1985 and hires five new employees in June

1995. - The five new “employees reside in the ‘qualifying

municipality in which the zone is located and, immediately -
prior to employment by the qualified business, were unem- -
The five new employees remain
- with the company through June 30, 1996.  ABC may claim -

- ployed for at least 90 days.

the’ employee tax credit -for the 1996 tax year for the
* employees. hired in 1995. The employees remained em-
ployed by ABC Company for at least six continuous months
during the year for which the credit. is claimed (1996).. The
five. new employees are considered full-time - permanent
employees because the total number of full-time permanent
--.employees, jincluding the new employees, employed by ABC
. “during the 1995 calendar year (105) exceeded the greatest
number of full-time permanent employees employed in the

“zone by ABC in prior calendar years (100) The total credit

is $7500 ($1500 X 5).

Supp. 4-7-03

~ qualified business.
~ other proof of status as a qualified busmess for sales tax
purposes under N.J.A.C. 18:24-31. If a sales tax certificate
-or some other form. of proof has not been. obtained, the
- taxpayer should attach a statement " setting forth how: it
. qualifies as a- “qualified business” as defined in N.JA.C. .
18:7-15.2, with sufficient detall to permlt ver1f1cat1on by'the

' DEPT. OF TREASURY—TAXATION

Example 2: Same facts as above except that in March

- 1996 ABC Company terminated two of the employees hired

in 1995, and in-April - 1996 hires three new employees. The
new employees reside-in the qualifying municipality in which-

. the zone is located and, although they were not unemployed
-for at least 90 days. prior to. employment by the qualified

business or-on public assistance, they were not employed, -
immediately prior to employment by the qualified business, -
within the qualifying municipality in which the qualified
business is located. The new employees remained with -

- ABC through December 1997. ABC may claim the-$1,500

credit for tax year 1996 only for the three employees hired
in 1995 who were not terminated, since the two terminated
employees would not have -worked for -six. continuous.
months during the year for which the credit is claimed.
ABC may claim the $500.00 credit for tax’ year 1997 for each

_ of the three employees hired in 1996 since they remained -
with ABC for six continuous months in 1997 and the highest =

number of employees in 1996 (106) exceeded the highest

. number of full-time permanent employees (105) in -prior -

calendar years The $1,500 credit could not be claimed for

the three employees hired in 1996 because they were not -
‘unemployed or on pubhc assistance: '

(8) Enterpnse zone employee tax credlts or enterpnse
zone investment tax credits under this section shall not
reduce the taxpayers tax liability under N.J.S.A. 54:10A-1
et seq. in-any tax:year by more than 50 percent or the

* amount othérwise due, but any unused employee or invest- -

ment taxcredits may be carried forward by the taxpayer to

- the next: succeedmg tax year and be -applied against 50 .
percent of that year’s tax, but not beyond the 20 year totals -
* set forth'in (e) above.

(h) The credit shall not exceed an amount‘whieh would

- reduce the total tax liability below the statutory minimum.

For minimum tax see N.J.A.C. 18:7-3.4.

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). :
Amended by R.1994 d.419, effective-August 15, 1994.
See: 26 N.JR. 2203(a) 26 N.J.R. 3462(a) i

18 7—15 5 Quallﬁcatlon for beneﬁts

_ There is no formal procedure . for registration as a quah-»
f1ed business for the purpose of obtaining the corporation
tax benefits. _
Business Tax Return which claims any urban enterprise
zone corporation tax benefits must include proof-that it is a
This proof may consist of a certificate or

D1v1s1on of Taxat1on

Amended by R.1994 d.186, effective Apnl 18, 1994.

e SR

However, each annual. CBT=100 Corporation
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See 26 N.JR. 761(a) 26 N.JR. 1696(b)
. Amended by R.1994 d.419, effective August 15, 11994,
See: .26 N.J.R. 2203(a), 2_6 NJR. 3462(a) s

i

SUBCHAPTER 16.

INTERNATIONAL BANKING
FACILITIES “ |

18 7-16.1 Defimtlons :

: The followmg words and terms, when used in this sub-
chapter shall-have the following meanings, unless the con- -

text clearly indicates otherwise.

“Agreement Corporation” is defined under USCA Title

112, section 601, et seq. as a national banking association
‘which, under regulation of the Federal Reserve Board. of
‘Governors, is-.authorized to establish foreign branches, or
ibranches in United States dependencies or insular posses-

;sions, for the furtherance of United, States -foreign com- -
'merce, or to invest not over 10 percent of its capital in

United States domestic corporations which are principally
‘engaged, directly or through controlled institutions, in inter-
' national or foreign banking of banking in United States
.dependencies or insular possessions; or to hold stock in
- banks organized under foreign laws, or United States depen-
. dencies or insular possessions laws, which banks are not

) engaged in United States activity, except 1n01dentally, and

i
t

| cies banks. Agreement Corporations shall operate under an

' agreement with the Federal Reserve Board of Governors;

. ‘and shall furnish information concerning their condition to

f the Comptroller of the Currency as well as to the Federal
Reserve Board of Governors.

" “Edge Corporation” is ‘defined under U‘SCA Title 12,
I section 611, et seq. as a corporation organized to engage in

- ¢ international or foreign banking or other financial opera-

tions, or to engage in such operations in United States
dependencies or insular - possessions, either - directly  or
through local institutions. An Edge Corporation. is operat-

ed under Federal supervision with sufficiently broad powers .
to be able to compete effectively with similar foreign-owned

institutions, in the United States or abroad. - The Federal
Reserve Board of Governors shall issue regulations. to assist
an Edge Corporation in providing banking and financial
services to foster international trade

“International Banking Facility”‘ means a separate, segre-
gated set of asset and liability accounts, set apart on the
books of a bank, a banking corporation or other depository
institution, “including a United States bank or agency or

foreign bank; or an Edge or Agreement Corporation as

defined below. The separate accounts may include only
. international banking facility time deposits, or international
banking facility extensions of credit, as defined below.
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If thé United States enacts a law, or the Governors of the
Federal Reserve System adopt a regulation’ changing -the
definitions -of international banking facility, international
banking facility time deposrts or international banking facili-
ty extensions of credit set forth in this rule, the New Jersey -
Commissioner of Banking shall promptly adopt regulations
conforming these definitions to the revised United States

_law or Federal Reserve: regulations, and the Banking Com- -

missioner’s regulations shall then, under P.L. 1983, c.422,
provide the applicable definitions.

“International Banking Facility Extension of ‘Credit”.is a
loan or deposit by an international banking facility to a
deposit account, represented by a promissory note or other

“credit arrangement, extended only to a foreign  office of

another United States depository, or an Edge or Agreement
Corporation or foreign office of a foreign bank, or another

- office of the international banking facility, another interna-
- tional banking facility, or an institution exempt from Federal

interest rate limitations, or a foreign'resid_ent, or a foreign
branch or affiliate controlled by a domestic corporation.
The funds must be used only to finance the foreign opera-
tions of the borrower, or its foreign affiliates. :

“International Banking Facility Time. Depdsit” is defined,
in (United States Federal) 12 CFR 204.8(a)(2). It is a
deposit :or Federal obligation represented by a promissory

note or other obligation or instrument, not in negotiable or’

- bearer form. The deposit must remain in the depository at
. to extend credit to such foreign or United States dependen-

least over night, and be issued to either an office outside of
the United States of another depository, or an office of an
Edge or Agreement Corporation, or a foreign office of a
foreign bank, or any office  anywhere of the establishing
international banking facility, or of another international

’banking’ facility, or an institution exempt from -Federal

interest rate limitations. The obligation must be payable no
sooner than two business days later, and must represent
funds deposited to the credit of a foreign resident, or a

- foreign branch or affiliate of a domestic corporation. - The

funds must be used for foreign ‘operations of the depositOr
or its foreign affiliate, and deposits or withdrawals must be

. at least $100,000.00, except when closing an account.

. 18 7-16. 2 (Reserved)

Repealed by R.1994 d.186, effective April 18 1994
See: 26 N.I.R. 761(a), 26 N.J.R. 1696(b). '
Section was “International Banking Facxlities computatlon of entire

- net worth”

18:7-16.3 International Banking Facilities: computation of
entire net income .

For computation ‘of entire net - income, -see- N.J. AC
18: 7—5 2(a)2vii.

Administrative correction.
See:. 32 N.J.R. 717(a).

Supp. 4-7-03
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: 1-8:7—16’.4
18:7-164 International Banking Facnlltles busmess
‘ : allocation factor R
Regardrng the busmess allocatron factor see NJ AC.

18: 7—8 16.

" Administrative.correction. .
~ See: 32 NuL.R: 717(a).
18:7-16.5  (Reserved) -
" Repealed by R.1994 d.186, effective April 18 1994 o

See 26 N.J.R. 761(a) 26 N.J.R. 1696(b). ..
' Sectron was “Phasmg in Internatlonal Bankmg Facility tax changes .

_SUBCHAPTER 17. PARTNERSHIPS

Authonty ‘ o . .
P.L. 2002 c40, § 25, NJ S.A. 54: 10A—27 S4A: 9—17(a) and 54 50-1.

’ "S‘ource_ and Effective Date
R(2003 d.135, effective February 27, 2003
- (to expire. August 26, 2003).
. See 35 NJ.R: 1573(a)

‘ _18: 7—17 1 Definltlons

The followmg words and terms when used in- this sub-

' chapter, shall have the following meamngs, unless the con- "

text clearly 1ndlcates otherwrse

- “Nonres1dent noncorporate partner” means an individual,

* an estate, Jora trust subject to.taxation pursuant to the New
Jersey Gross. Income Tax Act, N.J.S.A. 54A:1-1 et seq., that

is not- a resident taxpayer or a resident estate or trust under -

that Act. ’

; “._Nonresidentveorporate partner” means a‘partner that is . -
not-an individual, estate or trust subject to taxation pursuant -
to the New Jersey Gross Incomé Tax Act, N.J.S.A. 54A:1- 1

et seq Nonresrdent corporate partners 1nclude

1. Entrtles that are classrfred as partnershrps for Fed-'
eral income tax purposes ;

2.0 Ent1t1es that are class1f1ed as corporatrons for Fed-

eral 1ncome tax: purposes that

.Are not corporatrons exempt from tax pursuant to ‘

'N TS.A. 54:10A-3; or

ii. Do not mamtarn a regular place of- busmess, as.

defmed in N. JAC. 18 7—7 2, 1n New Jersey

“Partner” means an owner of an mterest in the partner'- h

~ ship, in whatever manner that owner and ownershlp mterest
-are desrgnated :

' Sup. 4-,7;03 o

~18: 7—17 2 SubJect1v1ty

(a) For _privilege perlods beglnnmg on.or after January 1

2002, a partnership, including any entity that is classified as -
a partnership for Federal income tax purposes and regula-:

* tions of any election under IRC 761, except a qualified

- investment partnershrp as defined herein (see NJ.A.C.

18:7-1.21) and -except ‘a partnership listed on a Umted
States national stock exchange, shall filera return on a form

o prescrlbed by the d1rector and remit tax under these rules.

(b) Entities‘fthat meet the requirements of N.J.S.A.
54A:5-8(c) are commonly referred to as “hedge funds.”
Income received by a nonresident. individual, estate or trust
from a “hedge fund” is exempt from tax under the New
Jersey gross income tax because it is not deemed to be

carrying on from a trade or business..

1. In those srtuatlons in - which “partnerships do not
meet the definition of qualified investment partnerships in =~

N.I.S. A. 54:10A-3(r) (which would automatically exempt
them * from _partnership payments under
54:10A~15:11a), and if all of the income derived from the

‘hedge fund partnership by the partners is not subject to.

New Jersey gross income tax, the partnership is. not

- tequired to remit a payment of tax on behalf of its
nonresident, noncorporate partners, since the income to -
~ the nonre31dents is not. con51dered subject to tax in New

Jersey.

o

(c) P.L. 2001, c. 136, applies to privileg_e,periods beginning -
- on, and after January 1, 2001 and before January 1, 2002.

18:7-173 Due date for return

The return and: payment of tax sh’all be due on or before

the 15th day of the fourth month succeedlng the close of the .

pr1V1lege perlod

18:7%17.4 Extension of time to file returns |

NJS.A.

No extension will be granted unless the request is made |

on Partnershrp Tentative Return and Application for Exten-

sion ' of -Time to :File Form: PART—200T and the form is’
-actually received by the D1V1sron or is postmarked on or -
* before the due date of the return. (See N.J.A.C. 187-11.12 -~
 for addition‘al" 'stand_ards _ﬂfo'r, extension of timeto file.) =

18: 7—17 .5 Calculatlon of tax
: (a) The tax shall be the total of

The share of entlre net income of the- partnershrp

for that pr1v11ege period. of ‘all nonre51dent noncorporate
' partners ‘multiplied by an allocation’ factor determined
pursuant to corporation business. tax’ principles under.

N.J.S.A. 54:10A-6 and using the partnership’s- allocation

. _fractlons and multlphed by the tax rate of.0637; plus-_'

182
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- 2. The share of entire net income of. the partnershrp
for that prrvrlege period of all nonresidéent corporate
- partners. multiplied by an allocation factor determined

pursuant to. corporation business tax principles under

N.JS.A. 54:10A—6 and using the partnership’s allocation
* fractions and multiplied by the tax rate of.09.

- Example: If a partnership is the owner of a partner-

ship interest, then tax payment is required at the rate of

nine percent for that interést because a partnershlp is -

defined as a “nonresident corporate partner.”

3. As used in this subsection, the term “entire net
* income” ‘as applied to partnerships means distributive

- share of partnership income for Federal purposes plus tax -

. exempt interest income as shown on the Federal K-1.

(b) A partnershrp shall not. claim credrt or take’ into
account estimated tax payments made by nonresident part-
ners in determining how much tax to pay on behalf of any
corporate partner. :

(c) A partnership must have a regular place of business

.as defined under N.J.A.C. 18:7-7.2 outside the State of New.
-Jersey in order to allocate a portion of its income outside

~New Jersey. For purposes of this subchapter, each regular
‘place of business of a partnership which is unitary with a
~corporate partner who is filing a return in this State is to be

“treated ‘as a regular place of business of the .corporate

(} partner. See N.JLAC. 18:7-17.8(d).

_, ' 18:7-17.6 Credit or refund

(a) As of the date the Division receives the payment, the
amount of tax paid by.a partnership pursuant to N.J.A.C.
%18:7-17.5 shall be credited to accounts of its nonresident

partners in proportion to each nonresident partner’s share
‘of allocated entire net income and the rate for that partner

- class set forth in N.J.A.C. 18; 7175,

" (b) Each payment amount credited w111 be deemed to

- have been paid by the respectrve partner for the privilege

~period of the partner

(c) A nonresident noncorporate partner and a nonresi-
dent corporate partner may claim a credit.on their own New

Jersey return for the amount of tax: allocated to them by the

" partnership. Any excess tax payments may be refunded to

the partner.

(d)Slnce partners may wish.to claim. a credit or refund
for tax payments made on their behalf by a partnership,
there may be an advantage if certain partnerships issue
NJ-KT’s as soon as possible after-the close of the tax period.

(e) Example: A partnership has a fiscal year ending on

January 31. The partnership tax payment on behalf of
foreign partners is due May 15. The amount of payment on
behalf of partners will not be credited to the accounts of
partners until the date recerved by the Division.
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1. “Accordingly a calendar year partner, whose first
quarter estimated payment is due April 15 cannot take a
credit against its April 15 estimated payment, for the
partnership’s May 15 tax payment which has not yet been
received by the Division. '

(f) Payments remitted on unauthorized or improperly
prepared returns will be credited on the date the Division is
able properly to post the payment.

'18:7-17.7 Estimated return

Partnerships are not required to make estimated pay-
ments or installment payments of corporation business tax.
They are, however, requ1red to make an installment of the
per partner partnership filing fee 1mposed pursuant to
N.J.S.A. 54A: 8—6(b)(2)

. 18:7-17.8 Corporations'not subject to withholding;

exemption form

(a) In order for a nonresident corporate partner to estab-
lish that the partnership. is not required to pay tax on its
behalf, ‘the‘partn'er must file annually with the partnership a
statement making its claim for exemption. The claim shall
be on a.form specified by the Director. It must be filed
annually and must be received by the partnership on or
before the 15th day of the fourth month succeeding the

~ close of the privilege period, or on or before the filing date

of the return, if that occurs earlier.

(b) Ifa partnership erroneously makes a tax payment to
the State on behalf of an entity that is exempt, the exempt
entity must establish that the money has actually been paid

to the State by the partnership, and the entity is actually

exempt, in order to qualify for a refund from the State.

“(c) If a New Jersey S corporation, that does not have a
place of business in New Jersey is a partner in a partnership,

. atax payrnent is made on its behalf at the nine percent rate,

since it does not have a regular place of busrness in New
Jersey. .

(d) For purposes of this subchapter, each reégular place of

‘business of a partnership which is unitary with a corporate

partner is to be treated as a regular place of business of the-
corporate partner. See N.J.A.C. 18:7-7.6(g) and (h)1. -

Example:' A New Jersey general partnership has a
-unitary relationship - under - the = criteria - set forth: at‘
N.J.A.C. 18:7-7.6(g)3 with a corporate partner located in
Illinois. As ‘a result of this relationship the corporate

partner is considered to have & regular place of business -

/in the State and is not a “nonresident corporate partner.”
Such partner may file a 1065E with. the partnership so
that no tax payments will be made by the partnershrp on
its behalf. :

Supp. 4-7-03
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18: 7—17 9 Allocation of tax for partners that are
corporations-

Separate accountmg apportionment shall be used if a
corporate partner and partnership are not in a unitary
relationship in which the apportioned income of the part-
nership and partner (excluding the partner’s distributive
share) are added together. When a corporation and a

partnership are in a unitary relationship, then a blended or

~combined allocation factor should be used. It is derived by
adding the partnership and corporation allocation fractions
together and applying the combined factor to.the corpora-
tion’s entire net income including its distributive share of
the partnership’s income (see N.J.A.C. 18:7-7. 6(g))

18 7-17.10 Eiectronic filing .

A partnershrp subject to the provisions of the corporation
business tax shall file its return and make payment of its
liability by electronic means, if it has 10 or more partners.

SUBCHAPTER 18. ALTERNATIVE MINIMUM
- ASSESSMENT

Authority
© P.L. 2002, c40, § 25, N.JS.A. 54: 10A—27 S54A: 9—17(a) and 54:50-1.

Source and Effective Date

R.2003 d.135, effective February 27, 2003
(to expire August 26, 2003).
See: 35 N.J.R. 1573(a).

18:7-18.1 Definitions

The following words and terms, when used in this sub-

chapter, shall have the meamngs unless the context clearly
_indicates otherwise.

“Affiliated group” means a group of corporations defined
as an affiliated group by section 1504 of the Federal Internal
Revenue Code of 1986, 26 U.S.C. § 1504, or any successor
Federal law, that files a consolidated Federal income tax
return for the privilege period pursuant to sections 1501
through 1504 of the Federal Internal Revenue Code of
1986.

“Cost of goods sold” means the cost of goods sold
calculated pursuant to the same method used by the taxpay-
er for the purpose of comiputing its Federal income tax
(including, for example, and without limitation, IRC Section
263A) multiplied at the taxpayer’s election by either the
allocation factor computed pursuant to N.J.S.A. 54:10A-6 or
the receipts fraction of the allocation: factor (c.f. N.J.A.C.
18:7-10.1 regarding discretionary adjustments of the alloca-
tion factor by the Director). In a particular case, the Di-
rector may use another input or expenditure that is neces-
sary to measure equally the business activity of the taxpayer.

* Supp. 4-7-03
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~ “Key corporation” means a single member within an
affiliated group designated by the group to act as a “clear-
inghouse” for adjustments to members of the gro'up.

“Member of an affiliated group” means a taxpayer that is
part of an affiliated group.

“New Jersey gross profits” means New Jersey gross re-
ceipts. reduced by returns and- allowances attributable to

- New Jersey gross receipts, less the cost of goods sold.

“New Jersey gross receipts” means the receipts of the
taxpayer for the privilege period, computed on the cash or
accrual basis according to the method of accounting used in
the computation of its net income for 'Federal tax purposes

* arising during the privilege period from:

1. Sales of its tangible personal property located with-
in this State at the time of the receipt of or appropriation
to the orders where shipments are made to. pomts within
this State;

2. Sales of intangible personal property located with-
out the State at the time of the receipt of or appropria-
tion to the order where shlpment is made to points w1th1n
the State;

3. Services performed within the State;

4. Rentals from property situated, and royzrlties from
" the use of patents or copyrights, within the State; and -

5. 'All other business receipts earned within the State.

18:7-18.2 Alternative minimum assessment

(a) For privilege period beginnirrg on or after January 1,
2002, all New Jersey taxpayers except those enumerated in

N.J.A.C. 18:7-18.3, are required to pay a New Jersey Corpo-

ration Business Tax computed under N.J.S.A. 54:10A-5 or .
the alternative minimum assessment, computed under
NJ.S.A. 54:10A-5a, whichever is greater. There aré two
methods of determining the alternative minimum assess-
ment. One is based on New Jersey Gross Receipts, and the
other is based upon New Jersey Gross Profits.

(b) For privilege periods beginning on and after July 1
2006, the alternative minimum assessment shall be $0.00°
except for corporations exempt from the corporation busi-
ness tax on net income by virtue of the application of 15
US.C. §§ 381 et seq. (P.L. 86-272). For such taxpayers, the -
alternative minimum assessment shall continue to be com-
puted.

(c) For privilege periods beginning on and after January
1, 2007, a taxpayer exempt from the corporation business tax
on net income by virtue of the application of 15 U.S.C.
§§8 381 et seq. (P.L. 86-272) that files a consent to jurisdic-

tion of the State to impose and pay the tax pursuant to /

N.J.S.A. 54:10A-5 shall have an alternatlve minimum assess-
ment of $0.00.
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18 7—18 3 Taxpayers not sub_]ect to the alternatlve
minimum assessment

(a) Corporatrons that are sub]ect to. tax under N.J. SA
54 10A-5:but that are not subject to the alternatlve mmr-
“mum assessment are:

~1. New Jersey S corporations;_
2. ‘Investment companies;

3. Professmnal corporations organized pursuant to

N.J.S:A. 14A:17-1 et seq.‘or a similar corporatlon for-

.- profit .organized to render professronal servrces under the
; laws of another state; or :

4. A person operatmg as a’ cooperatrve under 26
» USC $8 1381 etseq ‘

18 7-18.4 Calculatlon of the Alternative Mlmmum
‘ Assessment

(a) The computation of the Alternative Minimum Assess-
ment (AMA) based upon New Jersey gross profits is calcu-
lated as follows: :

CIf New Jersey gross proflts are:

1 $1, 000,000 or less the AMA based on gross prof—

; its is zero;

i Greater. - than $1,000, 000 but not over

rate of 1.11111;

! N iii. Greater than $10, 000 000 but.not over
' $15,000,000, the AMA is the gross profrts rnultlphed
by 0035;

v, Greater “than $1'5 000,000, but not over

by.006;

v. -Greater than $25 OOO 000 but

by.007; or .

Vi Greater than $37 500 000, the. AMA i is the gross

: proflts multrphed by.008:

. (b) The computation of the AMA based upon . gross
recerpts is calculated as follows:

1. If New Jersey gross receipts are:’

i. $2 000,000 or less, the AMA based on' gross. re-"

- ceipts is-zero;

ii. Greater. than $2, 000, 000 but not
$20,000,000, the AMA'i is .00125 times the gross receipts
in excess of $2,000,000, multiplied by the AMA exclu-

sion rate of 1. 11111 o : ‘

‘iii.  Greater than $20 000,000, but = not: .over
. A .-$30 000,000, the AMA is the gross recelpts multrphed
: by 00175;

——
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*$10,000,000, the AMA is .0025 times the gross profits in
excess of $1, 000 000, multlphed by the AMA exclusion

$25,000,000, the AMA is the. gross profits multiplied v

, _over
$37,500, 000, the AMA is the gross profrts multrphed' -

over .

: " Greater than $30,000,000,  but ot over
$50 000 000, the AMA is the gross recelpts multlphed
by. 003 :

V. Greater than - $50, 000 000, but not —over
$75,000,000, the AMA is- the gross receipts multlphed_
by. 0035 or

vi. Greater than $75 000 000, the AMA is the gross '
recelpts multiplied by.004.

(c) For the flrst prlvrlege-period that the taxpayer pays -
the - Alternative:- Minimum  Assessment, the taxpayer may

‘select a computation method for the Alternative Minimum
Assessment, based either on gross profits or gross Teceipts. -

Once selected, that method must be-employed for that
privilege period, and-for the next succeeding four prrvrlege
perrods

'(d) The maximum Alternative Minimum Assessment for

“an. ‘individual corporation -for a privilege period is
- $5,000,000. ‘For an affiliated- group of corporations, the

maximum Alternative Minimum Assessment is $20,000,000.

If - the $20,000,000 threshold is claimed by .an affiliated

group, the group must name a key corporation to act as a

- - clearinghouse for adjustments to m'errnbers'vof the group.

- '(e) If a taxpayer has a short period return, the thresholds
and caps are prorated. For example, a taxpayer whose
privilege period is six months shall become subject to tax. .
under the gross ‘profits method when gross profits are
$500,000 or greater and under the gross receipts method
when gross receipts are $1,000,000 or more. Similarly, for an
individual ‘corporation havmg a six month privilege period,

v_ the maximum alternative minimum tax shall be $2,500,000
“or for an affiliated group of corporations $10,000,000."

18:7-18.5  Alternative Minimum Assessment credits

~ (a) If the Alternative Minimum Assessment (AMA) for a
taxpayer exceeds. the amount of tax computed under

N.J.S.A. 54:10A-5 for a ‘privilege period, that excess amount.
_shall be permitted to the taxpayer ‘as a credit unless such

taxpayer is also entitled to a credit pursuant to N.J.S.A.

-54:10A-5b (for certain air carriers pursuant to 49 US C.

§ 40102)

(b) The credit may be carried forward to ‘subsequent
privilege periods, including periods when ‘the Alternative
Minimum Assessment is no longer applicable, during which
the tax pursuant to N.J.S.A.- 54:10A-3 exceeds the Alterna-
t1ve Minimum Assessment provided that: .

1.  The credlt applied shall not reduce the amount of -
© tax otherwise due to an amount less than the alternatlve
.mrmmum assessment for that perrod

2. The credrt applied shall not reduce the amount of v
- tax otherwise due by more than 50 percent; and

3
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3. The credit applied shall not reduce the amount of
tax otherwise due below the statutory m1n1mum set forth
~in NJ.S. A 54 10A-5(e)..

(c) If a corporat1on ‘having AMA carryforward cred1ts is
liquidated or merged into another corporation, the carryfor-

ward credits are lost to the corporation that does not survive - -

SllCh reorgamzatlon

' 18:7-18.6 Gross receipts calculation; agency businesses

v‘ ; (a)‘ Under the applicable accounting principles for several

industries, cash flow relating to the underlying product is
not considered a receipt of the taxpayer. Using this ap-
proach, a taxpayer in such a business may report as its gross
receipts for Federal purposes fees it receives from its cus-
tomers. This methodology enables certain high volume, low
margin industries to achieve an.accurate reflection of their
tax l1ab111ty when calculating the AMA.

1.- For example, a profess1onal employ‘e’r organization
- (PEO), which serves as a co-employer with its customers,
may use this “agency approach” in calculating its New
Jersey gross receipts. Using that approach, the PEO may
report. as its- gross receipts for Federal purposes. the
administrative fees it receives from its customers. The
customers’ payments of the fixed obligations and costs
relating to the employees, such as wages, taxes and bene-
fits, are then reported as reimbursed expenses, namely,
direct expenses without profit or indirect cost reimburse-

© ment. :

2. This approach is also applicable to other entities
such as real estate and insurance agencies, where cash
flow relating to the underlying product is not considered a

receipt of the taxpayer.

SUBCHAPTER 19. FILING FEE PAYMENTS BY
PROFESSIONAL CORPORATIONS '

Authorlty )

P.L. 2002, c.40, § 25, NJSA 54:10A-27, 54A: 9—17(a) and 54:50-1.

Source and Effective Date

R.2003 d.135, effective February 27, 2003
(to expire August 26, 2003).
See: 35 N.JR. 1573(a).

18:7-19.1 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meamngs unless the con-
text clearly 1nd1cates otherwise..

Supp. 4-7-03_

“Llcensed professional” means and is limited to, persons
rendering professional services in the following professional
capacities: certified public accountants, architects, optome-
trists, professional engineers, land surveyors, land planners,

- chiropractors, physical therapists, registered professional
nurses, dentists, osteopaths, physicians and surgeons, doc- -

tors of medicine, doctors-of-dentist‘ry,’ podiatrists, ‘chiropo-

dists, veterinarians and, subject to the Rules of the Supreme.

Court, attorneys -at- law

“Professional corporatlon means a corporation which is
organized under The Professional Service Corporation Act,
NJ.S.A. 14A:17-1 et seq., or a similar act of ‘another state
for the purpose of rendering the same or closely allied
professional service as its shareholders, each of whom must

be licensed or otherwise legally authorized within the State:

to render such profess1onal service.

18:7-19.2 - Payment of filing fee
(a) For privilege periods beginning on or after January 1,

2002, each professional corporation filing a corporation
business tax return that has more than two licensed profes- .

sionals shall make a-payment of a filing fee of $150.00 for

. each licensed profess1onal of the corporation, provided that

the payment shall not exceed $250,000.

(b) If a profess1onal corporatlon includes non-resident

professionals, some of whom have physical nexus with New

Jersey and some of whom do not, then an apportionment

methodology for the professional corporation filing fee may
be used, provided that the professional corporation has an
office outside New Jersey. c

(c) The total apport1oned professmnal corporation fee is
equal to the sum of:

1.- The number of resident profess1onals mult1p11ed by
$150 00; plus

2. The number of nonresident professionals with phys- -

ical nexus to New. Jersey multiplied by $150.00; plus

3. The number of nonresident professionals without
physical nexus.to New Jersey multiplied by $150.00, and

the resulting product multiplied by the corporate alloca-, ’

tion factor of the profess1onal corporation.

(d) Example: A professmnal corporation has an office in

Washington, D.C. It has 100 professionals in that office..
Three of the attorneys travel from Washington to Newark, .
© NJ. for a trial. As the result of their legal work in New

Jersey, the firm receives a $1,000,000 legal fee. The profes-
sional corporation’s New Jersey allocation factor for 2002 is
0 property, 0 payroll, $1,000,000 New Jersey receipts. over

- $10,000,000 receipts everywhere which equals

’ (o+0+ 1+ 1) +4=0.05.
10 10
The professronal corporat1on fee is calculated as follows

\
i

0 Resident professionals = 0 °
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~ Three nonresident professionals with physwal nexus to
. New Jersey: ;

3x $150.00 = $450.00
97 nonresident professionals without -physical nexus

97 x $150.00 = $14,500

' 14,550 x 0.05 = $727.50

‘'sional fee of the corporation for 2002.

T

total of 0 + $450 + $727.50 = $1,177.50- total profes-

(¢) In calculating the number of licensed professionals of

‘the corporation, a. quarterly average is used. All profession-
als of the corporation are counted, regardless of the nature
-of their relationship to the corporation. They are included
‘whether they are shareholders, employees, or owners and -
‘regardless of the nature of the hcensed profession that they
:practrce :

- Example 1: A law firm has eight partners and 16" associ-

ates. It also employs one reglstered nurse and two certified
‘public accountants. Since the firm has 27 licensed profes-
“sionals, its professional fee payment is $4,050 (27 x $150.00)
. plus an installment payment of $2,025 (50 percent of $4 050)

creditable against the succeeding year’s payment.

Exarnple 2: A nursing home which is a professional
corporation has 10 physicians and 10 licensed registered

- nurses, half of which are nonresidents which have no physi-
- cal nexus in New Jersey The professional corporation has a
. New Jersey business allocation factor of 50 percent. The
' professional fee payment is $2, 250 ((5 .+ 5) x $150.00 plus
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(5 + 5 x '$150.(50) x 50 percent): plus an installment ‘
payment of $1,125 (50 percent of $2,250).

(f) In the event of a period shorter than a year, the fee
and fee cap may be prorated by months. A fraction of a
month is deemed to be a month.

18:7-19.3 Installment payment

(a) Each professional corporation required to make a
payment of the professional corporation filing fee, shall on
or before the 15th day of the fourth month of its fiscal year,
make an installment payment of its filing fee for the suc-

- ceeding return period. The amount of the installment pay-
“ment is 50 percent of the amount required to be paid for
* the present ﬁscal year. : :

(b) The amount of the installment payment. shall be

- credited ‘against the amount of the filing fee due for the
“succeeding return period. If the amount exceeds the fee due
- for the succeeding return period, the excess shall be credited

against the amount for succeedmg return perlods

(c) If a professronal corporation dissolves, the corpora—
tion is not required to make a prepayment of the fee for the
succeeding taxable perlod

18:7-19.4 Penalty and mtereét

For purposes of tax admrmstratlon, the flhng fee and
installment payments .are subject to the provisions of the
State Uniform Tax Procedure Law, N.J.S.A. 54:48-1 et seq.
Collection of the filing fee and installment payments shall

* be enforced pursuant to the terms of that Act, including,
without limitation thereto, penalty and interest and cost of

collectlon prov1srons

~ Supp. 4-7-03



