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C O PY O F R U L E  AND N O TIC E O F A P P E A L .

( F i l e d  J t d .  2 4 ,  1 9 1 7 )

N otice and Grounds of Appeal.

N E W  J E R S E Y  S U P R E M E  C O U R T .

F r a n k  S .  Co r n e l l ,
P l a i n t i f f  a n d  

R e s p o n d e n t , 
v s .

W e st  Jersey  & Sea sh or e  
R ail r o a d  Co mpa n y ,

D e f e n d a n t  m d
A p p e l l a n t .

Notice  and  Gro u nd s  
o f  A ppe a l .

T o  W e s c o t t  a n d  W e a v e r ,  A t t o r n e y s  o f  P l a i n t i f f :

T a k e  N o t i c e  t h a t  t h e  d e f e n d a n t  a p p e a l s  t o  t h e  
C o u r t  o f  E r r o r s  a n d  A p p e a l s  o f  N e w  J e r s e y  f r o m  
t h e  w h o l e  o f  t h e  j u d g m e n t  e n t e r e d  i n  t h i s  c a u s e  o

t h e  f o l l o w i n g  g r o u n d s :

1 .  B e c a u s e  o f  e r r o r s  i n  t h e  r e c o r d .

2 . B e c a u s e  t h e  C o u r t  r e v e r s e d  t h e  j u d g m e n t  b e -
l o w ,  w h e r e a s  i t  s h o u l d  h a v e  a f f i r m e d  s a i d  j u d g m e n t .

Ga s k il l  and  Ga s k i l l , 
A t t o r n e y s  o f  D e f e n d a n t  a n d  

A p p e l l a n t .
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10

[en d or se d ]

S e r v i c e  a c k n o w l e d g e d  J u n e  1 4 ,  ’ 1 7 .
W e s c o t t  &  W e a v e r ,  

A t t o r n e y s  o f  P l a i n t i f f .  
F i l e d  J u n .  2 6 , 1 9 1 7 .

W m .  C .  G e b h a r d t ,  
C l e r k .

Rule of Reversal and R em ittitur.

N E W  J E R S E Y  S U P R E M E  C O U R T .

F r a n k  S. Cor n e l l ,
P l a i n t i f f - A p p e l l a n t ,  

2 0  v s .
We s t  J e rse y  & Sea sh or e  

Ra il r o a d  Co mpa n y , 
D e f e n d a n t - R e s p o n d e n t .

On  A ppe a l  from  
C a m  den  Co u n t y  
Court  o f  Com mon  
P l e a s .
R u l e  o f  Rev er sal  

an d  Re mit t i t u r .

30

T h i s  c a u s e  c o m i n g  o n  t o  b e  h e a r d  a t  t h e  F e b r u a r y  
l e r m ,  o n e  t h o u s a n d  n i n e  h u n d r e d  a n d  s e v e n t e e n ,  i n  
h e  p r e s e n c e  o f  t h e  r e s p e c t i v e  p a r t i e s ,  a n d  t h e  c a s e  

h a v i n g  b e e n  r e a d ,  a n d  t h e  a r g u m e n t  o f  c o u n s e l  a s  
w e  1 a s  t h e  r e c o r d  a n d  p r o c e e d i n g s  d u l y  c o n s i d e r e d  
u p o n  t h e  a p p e a l  s e t  f o r t h  a n d  s p e c i f i e d  i n  t h e  g r o u n d s

I t  i s  t h e r e u p o n ,  o n  t h i s  2 5 t h  d a y  o f  J u n e ,  i n  t h e  
y e a r  o f  o u r  L o r d ,  o n e  t h o u s a n d  n i n e  h u n d r e d  a n d  
s e v e n t e e n ,  O r d e r e d ,  A d j u d g e d  a n d  D e c r e e d  t h a t  t h e
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j u d g m e n t  o f  t h e  C a m d e n  C o u n t y  C o u r t  o f  C o m m o n  
P l e a s  h e r e t o f o r e  e n t e r e d  i n  t h i s  c a u s e  b e  r e v e r s e d  
a n d  a  v e n i r e  d e  n o v o  a w a r d e d ,  a n d  t h a t  t h e  r e c o r d  
a n d  p r o c e e d i n g s  b e  r e m i t t e d  t o  t h e  C a m d e n  C o u n t y  
C o u r t  o f  C o m m o n  P l e a s  t o  b e  t h e r e i n  p r o c e e d e d  o n  
a c c o r d i n g  t o  l a w  a n d  t h e  p r a c t i c e  o f  s a i d  c o u r t .

E n t e r e d  J u n e  2 5 ,  1 9 1 7 .

On motion of 10

We sco tt  & W e a v e s , 
A t t o r n e y s  o f  A p p e l l a n t .

I ,  W i l l i a m  C .  G e b h a r d t ,  c l e r k  o f  t h e  S u p r e m e  
C o u r t  o f  t h e  s t a t e  o f  N e w  J e r s e y ,  d o  c e r t i f y  t h a t  t h e  
f o r e g o i n g  i s  a  t r u e  c o p y  o f  t h e  n o t i c e  o f  a p p e a l  f i l e d  
a n d  a l s o  o f  a  r u l e  e n t e r e d  i n  t h e  m i n u t e s  o f  t h e  c o u r t  2 0  
i n  t h e  a b o v e - s t a t e d  c a u s e .

I n  t e s t i m o n y  w h e r e o f  I  h a v e  s e t  m y  
h a n d  a n d  t h e  s e a l  o f  s a i d  c o u r t  a t  T r e n -  

( S e a l )  t o n ,  t h i s  t w e n t y - e i g h t h  d a y  o f  J u n e ,  A .  D .  
n i n e t e e n  h u n d r e d  a n d  s e v e n t e e n .

W m. C .  Gebhar dt ,
C l e r k .

30
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C O PY O F JU D G M EN T .

C A M D E N  C O U N T Y  C O U R T  O F  C O M M O N
P L E A S .

F r a n k  S. Co r n e l l , V
P l a i n t i f f ,  \ 

1 0  v s .  (

W e s t  J ersey  & Sea sh or e  r 
Ra il r o a d  Co mpa n y , i

D e f e n d a n t .  / '*

A c ti on  a t  L a w . 
Notice  o f  A ppe a l .

T o  G a s k i l l  a n d  G a s k i l l ,  A t t o r n e y s  f o r  D e f e n d a n t :  

Si r s :

2 q  P l e a s e  t a k e  n o t i c e  t h a t  t h e  p l a i n t i f f  a p p e a l s  t o  
t h e  S u p r e m e  C o u r t  o f  t h e  s t a t e  o f  N e w  J e r s e y  f r o m  
t h e  w h o l e  o f  t h e  j u d g m e n t  e n t e r e d  i n  t h e  a b o v e -  
e n t i t l e d  c a u s e .

D a t e d  J a n u a r y  1 7 t h ,  1 9 1 7 .

Wesc ot t  & W ea ve r , 
A t t o r n e y s  o f  P l a i n t i f f .

30 [en d or se d ]

S e r v i c e  o f  t h e  w i t h i n  n o t i c e  o f  a p -
p e a l  a c k n o w l e d g e d  t h i s  1 7 t h  d a y  o f  J a n -
u a r y ,  1 9 1 7 .

G a s k i l l  &  G a s k i l l ,  
A t t y s .  f o r  D e f e n d a n t .
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S T A T E  O F  N E W  J E R S E Y ,

( S h i e l d )

C o u n t y  o f  Ca m d e n .

I  F r a n ci s  F . P a t t e r s o n , J r ., c l e r k  o f  t h e  c o u n t y  

o f  C a m d e n , d o  h e r e b y  c e r t i f y , t h a t  t h e  f o r ® * ° 2 ? * , 

a  t r u e  c o p y  o f n o t i c e  o f a p p e a l i n  t h e  c a s e  o f F r a n
S . C o r n e ll v s . W e s t  J e r s e y  &  S e a s h o r e  R a i l r o a d  

C o m p a n y , A c t i o n  a t L a w , f il e d  J a n u a r y  1 8 , 1 9 1 7 , i n  

t h e  c l e r k ’ s o ffi c e o f  t h e  c o u n t y  o f  C a m d e n .
I n  T e s t i m o n y  W h e r e o f , I  h a v e  h e r e u n t o  s e t  m y  

h a n d  a n d  a f fi x e d  m y  o f fi c i a l s e a l, a t  C a m d e n , t h

e i g h t e e n t h  d a y  o f J a n u a r y , A . D . 1 9 1 1 .
F  F . P a t t e r s o n , J r .,

( S e a l )  ' G l e r h ■

1 0

J U D G M E N T O N N O N - S U I T.

T h e  St a t e  o f  Ne w  Je r s e y .

C A M D E N  C O U N T Y  C O M M O N  P L E A S  C O U R T .

2 0

W e s t  Je r s e y  & Se a s h o r e  

R a i l r o a d  Co m p a n y , 

a d s

F r a n k  S . C o r n e l l .

A c ti o n  a t  L a w . 

J u d g m e n t  o n  N o n -

S u i t . 3 0

A p p e a r a n c e s :
W i t n e s s , W i l l i a m  T . B o y l e , J u d g e . 

G a s k i l l  & Ga s k i l l , A t t o r n e y s .

F . F . P a t t e r s o n , J r ., C l e r k .
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J u d g m e n t  e n t e r e d  o n  t h e  f i f t e e n t h  d a y  o f  J a n u a r y ,  
A .  D .  n i n e t e e n  h u n d r e d  a n d  s e v e n t e e n .

C o s t s ,  $ 4 1 .3 9 .

T h e  p l a i n t i f f ,  F r a n k  S .  C o r n e l l ,  o f  t h e  c i t y  a n d  
c o u n t y  o f  C a m d e n ,  i n  t h e  s t a t e  o f  N e w  J e r s e y ,  s a y s :

1 .  T h a t  o n  t h e  n i n t h  d a y  o f  J u l y ,  1 9 1 5 ,  h e  w a s  e m -  
.  p l o y e d  b y  t h e  W e s t  J e r s e y  &  S e a s h o r e  R a i l r o a d

^  C o m p a n y ,  a n d  a t  t h e  t i m e  a f o r e s a i d  w a s  e n g a g e d  
i n  u n l o a d i n g  t e l e p h o n e  p o l e s  f r o m  o n e  o f  d e f e n d a n t ’ s  
c a r s  a t  E g g  H a r b o r ,  i n  t h e  c o u n t y  o f  A t l a n t i c  a n d  
s t a t e  o f  N e w  J e r s e y ,  w h i c h  c a r  a n d  t h e  t r a i n  a t -
t a c h e d  t h e r e t o  w a s  e n g a g e d  i n  i n t e r s t a t e  c o m m e r c e  
a n d  t r a n s p o r t a t i o n .

2 . T h a t  s a i d  t e l e p h o n e  p o l e s  a n d  t h e  c a r  i n  w h i c h  
t h e y  w e r e  c a r r i e d  w e r e  s h i p p e d  b y  t h e  d e f e n d a n t  
f r o m  t h e  s t a t e  o f  P e n n s y l v a n i a  i n t o  t h e  s t a t e  o f  N e w

2 0  J e r s e y .

3 .  T h a t  a t  t h e  t i m e  a n d  p l a c e  a f o r e s a i d  t h e  p l a i n -
t i f f ,  i n  t h e  p e r f o r m a n c e  o f  h i s  d u t y ,  w a s  s t a n d i n g

i o n  s a i d  c a r  a n d  w a s  i n  t h e  a c t  o f  r o l l i n g  o n e  o f  
s a i d  p o l e s  t o  t h e  e d g e  t h e r e o f  f o r  t h e  p u r p o s e  o f  
g e t t i n g  s a i d  p o l e  t o  t h e  g r o u n d .

4 .  T h a t  t h e  d e f e n d a n t  n e g l i g e n t l y  a n d  c a r e l e s s l y ,  
a n d  w i t h o u t  f a u l t  o n  t h e  p l a i n t i f f ’ s  p a r t ,  p e r m i t t e d

3 0  c e r t a i n  s p i k e s  o r  b o l t s  t o  p r o t r u d e  f r o m  s a i d  p o l e s ,  
w h i c h  c o n d i t i o n  w a s  u n k n o w n  t o  t h e  p l a i n t i f f .

5 .  T h a t  a s  s a i d  p o l e  w a s  f a l l i n g  o v e r  t h e  e d g e  o f  
s a i d  c a r ,  o n e  o f  s a i d  s p i k e s  o r  b o l t s  c a u g h t  i n  a  g l o v e  
W h i c h  t h e  p l a i n t i f f  w a s  w e a r i n g  a n d  c a u s e d  h i m  t o  b e  
t h r o w n  f r o m  t h e  t o p  o f  s a i d  c a r  t o  t h e  g r o u n d .
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6 . T h a t  a s  a  r e s u l t  o f  t h e  o c c u r r e n c e s  a b o v e  s e t  
f o r t h ,  t h e  p l a i n t i f f ’ s  r i g h t  l e g  c a m e  i n t o  c o n t a c t  w i t h  
o n e  o f  d e f e n d a n t ’ s  t r a c k s  a n d  c a u s e d  t h e  b o n e  o f  
s a i d  l e g  t o  b e  b r o k e n  a n d  s p l i n t e r e d  a n d  s a i d  t e l e -
p h o n e  p o l e  s t r u c k  t h e  p l a i n t i f f  u p o n  t h e  h e a d  a n d  
i n j u r e d  h i m  s e v e r e l y  a n d  p e r m a n e n t l y ,  w h e r e b y  a n d  
b e c a u s e  o f  w h i c h ,  p l a i n t i f f  h a s  b e c o m e  p a r t i a l l y  
p a r a l y z e d  a n d  h a s  b e e n  c a u s e d  t o  f o r e g o  a l l  e m p l o y -
m e n t  a n d  t o  s u f f e r  p a i n  o f  b o d y  a n d  m i n d  a n d  t o  
e x p e n d  m o n e y  i n  a n  e f f o r t  t o  b e  r e l i e v e d  o f  h i s  i n -  1 0  
j u r i e s ,  a l l  o f  w h i c h  c o n d i t i o n s  a r e  p e r m a n e n t .

7 .  T h a t  t h e  p l a i n t i f f  b r i n g s  t h i s  a c t i o n  u n d e r  t h e  
F e d e r a l  E m p l o y e r ’ s  L i a b i l i t y  A c t  o f  A p r i l  2 2 n d ,  
1 9 0 8 ,  C .  1 4 9 ,  a n d  a l s o  u n d e r  t h e  S a f e t y  A p p l i a n c e s

A c t /

B e c a u s e  o f  h i s  i n j u r i e s  r e c e i v e d  a s  a f o r e s a i d ,  t h e  
p l a i n t i f f  c l a i m s  d a m a g e s  f r o m  t h e  d e f e n d a n t  i n  t h e  
s u m  o f  t e n  t h o u s a n d  d o l l a r s .  2 0

T h e  d e f e n d a n t ,  a  c o r p o r a t i o n  o f  N e w  J e r s e y  w i t h  
o f f i c e s  i n  t h e  c i t y  o f  C a m d e n ,  a n s w e r i n g  s a y s :

1 .  I t  a d m i t s  t h e  m a t t e r s  s t a t e d  i n  t h e  f i r s t  p a r a -
g r a p h  o f  t h e  c o m p l a i n t .

2 . I t  admits the matters stated in the second para-
graph of the complaint. 30

3 . I t  a d m i t s  t h e  m a t t e r s  s t a t e d  i n  t h e  t h i r d  p a r a -
g r a p h  o f  t h e  c o m p l a i n t .

4 .  I t  d e n i e s  t h e  m a t t e r s  s t a t e d  i n  t h e  f o u r t h  p a r a -
g r a p h  o f  t h e  c o m p l a i n t .
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5 .  I t  a d m i t s  t h e  m a t t e r s  s t a t e d  i n  t h e  f i f t h  p a r a -
g r a p h  o f  t h e  c o m p l a i n t .

6 . I t  i s  n o t  i n f o r m e d  a s  t o  t h e  m a t t e r s  s t a t e d  i n  
t h e  s i x t h  p a r a g r a p h  o f  t h e  c o m p l a i n t .

F i r s t  G r o u n d  f o r  D e f e n s e :— T h a t  t h e r e  w a s  c o n -
t r i b u t o r y  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  p l a i n t i f f  b e -
c a u s e  h e  h a d  a s s u m e d  t h e  r i s k s  o f  t h e  s a i d  a c c i d e n t .

10
S e c o n d  G r o u n d  f o r  D e f e n s e :— T h a t  t h e r e  w a s  

c o n t r i b u t o r y  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  s a i d  p l a i n -
t i f f  b e c a u s e  h e  h a d  n o t  e x e r c i s e d  t h e  d e g r e e  o f  c a r e  
r e q u i r e d  b y  l a w .

T h i r d  G r o u n d  f o r  D e f e n s e :— T h a t  t h e r e  w a s  n o  
n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  d e f e n d a n t ,  i t s  s e r v a n t s ,  
a g e n t s  a n d  e m p l o y e e s  u n d e r  t h e  s a i d  F e d e r a l  E m -
p l o y e r ’ s  L i a b i l i t y  A c t  a n d  u n d e r  t h e  S a f e t y  A p -

2 0  p l i a n c e s  A c t .

T h e r e f o r e ,  l e t  a  j u r y  c o m e  b e f o r e  o u r  J u d g e  o f  
o u r  C o m m o n  P l e a s  C o u r t  i n  a n d  f o r  t h e  c o u n t y  o f  
C a m d e n ,  t o  b e  h o l d e n  a t  C a m d e n ,  i n  t h e  c o u n t y  a f o r e -
s a i d ,  o n  t h e  s e c o n d  T u e s d a y  o f  D e c e m b e r ,  o n e  t h o u -
s a n d  n i n e  h u n d r e d  a n d  s i x t e e n ,  b y  w h o m  t h e  t r u t h  
o f  t h e  m a t t e r  m a y  b e  b e t t e r  k n o w n ,  a n d  w h o  n e i t h e r ,  
e t c . ,  t o  r e c o g n i z e ,  e t c . ,  b e c a u s e  a s  w e l l ,  e t c . ,  t h e  s a m e  
d a y  i s  g i v e n  t o  t h e  p a r t i e s  a f o r e s a i d ,  t h e n  e t c .

3 0  A n d ,  n o w ,  a t  t h i s  d a y ,  t o  w i t ,  t h e  f i f t e e n t h  d a y  o f  
J a n u a r y ,  o n e  t h o u s a n d  n i n e  h u n d r e d  a n d  s e v e n t e e n ,  
b e f o r e  o u r  s a i d  C o m m o n  P l e a s  C o u r t ,  i n  a n d  f o r  t h e  
c o u n t y  o f  C a m d e n ,  a t  C a m d e n ,  c o m e  t h e  p a r t i e s  
a f o r e s a i d  b y  t h e i r  a t t o r n e y s  a f o r e s a i d ,  a n d  t h e  
j u r o r s  o f  t h a t  j u r y  b e i n g  s u m m o n e d ,  a l s o  c o m e  w h o  
t o  s p e a k  t h e  t r u t h  o f  t h e  m a t t e r s  w i t h i n  c o n t a i n e d ,
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w e r e  t r i e d  a n d  s w o r n ; a n d  a f t e r  e v i d e n c e  b e i n g  g i v e n  
t o  t h e m  t h e r e u p o n ,  t h e  d e f e n d a n t  m o v e d  t h e  J u d g e  
t o  d i r e c t  a  n o n - s u i t  b y  r e a s o n s  t h a t  t h e  m a t t e r s  
a f o r e s a i d ,  s o  g i v e n  i n  e v i d e n c e  a s  a f o r e s a i d ,  b y  t h e  
p l a i n t i f f  d o  n o t  s u p p o r t  t h e  c a s e  s e t  f o r t h  i n  t h e  c o m -
p l a i n t  a n d  t h e  a r g u m e n t  o f  c o u n s e l  b e i n g  t h e r e u p o n  
h e a r d  a n d  d u e  c o n s i d e r a t i o n  h a d  i t  i s  d e e m e d  t h a t  
t h e  p l a i n t i f f  b e  n o n - s u i t e d ,  w h e r e u p o n  t h e  j u r y  a r e  
d i s c h a r g e d  f r o m  t h e  f u r t h e r  c o n s i d e r a t i o n  o f  t h e

p r e m i s e s .  ,
T h e r e f o r e ,  i t  i s  c o n s i d e r e d  t h a t  t h e  p l a i n t i f f  t a k e

n o t h i n g  b y  h i s  s a i d  w r i t  b u t  t h a t  h e  b e  i n  m e r c y ,  
e t c . ,  a n d  t h a t  t h e  d e f e n d a n t  d o  g o  t h e r e o f  w i t h o u t  
d a y ,  e t c . ,  a n d  i t  i s  f u r t h e r  c o n s i d e r e d  t h a t  t h e  d e -
f e n d a n t  d o  r e c o v e r  a g a i n s t  t h e  p l a i n t i f f  t h e  s u m  o i  
f o r t y - o n e  d o l l a r s  a n d  t h i r t y - n i n e  c e n t s  f o r  i t s  c o s t s  
a n d  c h a r g e s  b y  i t  a b o u t  i t s  d e f e n s e  i n  t h i s  b e h a l i  
l a i d  o u t  a n d  e x p e n d e d ,  b y  t h e  C o u r t  h e r e  a d j u d g e d  
t o  t h e  d e f e n d a n t ,  a n d  w i t h  i t s  a s s e n t ,  a n d  t h a t  t h e  
d e f e n d a n t  h a v e  e x e c u t i o n  t h e r e o f ,  e t c .

J u d g m e n t  e n t e r e d  a n d  s i g n e d  t h i s  f i f t e e n t h  d a y  o  
J a n u a r v ,  o n e  t h o u s a n d  n i n e  h u n d r e d  a n d  s e v e n t e e n .

W m. T .  B o y l e ,
J u d g e .

S T A T E  O F  N E W  J E R S E Y ,

( S h i e l d )

Co u n t y  o f  Ca md e n .

I  F ran cis  F .  P a t te r so n , J r ., c l e r k  o f  t h e  c o u n t y  
o f  C a m d e n ,  d o  h e r e b y  c e r t i f y ,  t h a t  t h e  f o r e g o i n g  i s  
a  t r u e  c o p y  o f  r e c o r d  a n d  p r o c e e d i n g s  i n  t h e  c a s e  o i  
F r a n k  S .  C o r n e l l  v s .  W e s t  J e r s e y  &  S e a s h o r e  R a i l -
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r o a d  C o m p a n y ,  A c t i o n  a t  L a w ,  f i l e d  J a n u a r y  1 5 ,  
1 9 1 7 ,  a n d  r e c o r d e d  i n  t h e  c l e r k ’ s  o f f i c e  o f  t h e  c o u n t y  
o f  C a m d e n ,  i n  B o o k  B  o f  C o m m o n  P l e a s  J u d g m e n t s ,  
p a g e  2 8 7 .

I n  T e s t i m o n y  W h e r e o f ,  I  h a v e  h e r e u n t o  
s e t  m y  h a n d  a n d  a f f i x e d  b y  o f f i c i a l  s e a l ,  

( S e a l )  a t  C a m d e n ,  t h i s  e i g h t e e n t h  d a y  o f  J a n u -
a r y ,  A .  D .  1 9 1 7 .

F .  F .  P at te r so n , J r .,
I Q ,  C l e r k .

GROUNDS O F A P P E A L .

N E W  J E R S E Y  S U P R E M E  C O U R T .

F r a n k  S. Cor n e l l , \
2 0  P l a i n t i f f - A p p e l l a n t ,  J

vs* ( Gro u nd s  o f  A ppe a l .
We s t  Jersey  & Sea sh or e  ( A c ti on  a t  L a w . 

Ra il r o a d  Co mpa n y , i

D e f e n d a n t - R e s p o n d e n t ,  f

T h e  a p p e l l a n t  s t a t e s  t h e  f o l l o w i n g  g r o u n d s  o f  
a p p e a l  :

3 0  1 .  T h e  t r i a l  C o u r t  e r r o n e o u s l y  o r d e r e d  a  n o n - s u i t
a g a i n s t  t h e  a p p e l l a n t  a n d  i n  f a v o r  o f  t h e  r e s p o n d -
e n t ,  w h e r e a s  t h e  t r i a l  C o u r t  s h o u l d  h a v e  p e r m i t t e d  
t h e  j u r y  t o  p a s s  u p o n  t h e  q u e s t i o n s  i n v o l v e d .

Wesc ot t  & Weave r , 
A t t o r n e y s  o f  A p p e l l a n t .
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T E S T I M O N Y .

C A M D E N  C O U N T Y  C O U R T  O F  C O M M O N
P L E A S .

F r a n k  S .  Co r n e l l , 

v s .

W est  J er sey  & Sea sh o r e  

Ra il r o a d  Co mpa n y .

T e s t imo n y .
10

C a m d e n ,  N .  J . ,  J a n u a r y  1 5 , 1 9 1 7 . .

B e f o r e  Ho n . W i l l ia m T .  B o y l e , J u d g e ,  a n d  j u r y .  2 0

A ppe ar an c e s  :
F o r  t h e  p l a i n t i f f :  W es c ot t  & W eaver , E sq s. 
F o r  t h e  d e f e n d a n t : Ga s k il l  & Ga s k i l l , E sq s.

F r a n k  S .  Co r n e l l , s w o r n .

D i r e c t  e x a m i n a t i o n .  3 Q

B y  M r .  W e s c o t t :

Q .  Y o u  a r e  t h e  p l a i n t i f f  i n  t h i s  c a s e ,  a r e  y o u ,  M r .

C o r n e l l  f  
A .  Y e s ,  s i r .
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Q . A n d  w h e r e  d o  y o u  l i v e  ?
A .  4 3 0  R o y d e n  S t r e e t ,  C a m d e n .
Q . W h e r e  w e r e  y o u  b o r n  a n d  b r o u g h t  u p ?
A .  I  w a s  b o r n  i n  W i l m i n g t o n  a n d  b r o u g h t  t o  C a m -

d e n  w h e n  I  w a s  s i x  y e a r s  o l d  a n d  r e s i d e d  h e r e  e v e r  
s i n c e .

Q .  B o r n  i n  V i r g i n i a ?
A .  W i l m i n g t o n ,  D e l a w a r e .
Q .  H o w  o l d  a r e  y o u ?

1 0  A .  T w e n t y - f i v e .
Q .  Y o u  m e t  w i t h  a n  a c c i d e n t  o n  t h e  n i n t h  o f  J u l y ,  

1 9 .1 5 ,  a s  I  u n d e r s t a n d  i t ?
A .  Y e s ,  s i r .
Q .  B e f o r e  t h a t  t i m e ,  w h a t  w a s  t h e  c o n d i t i o n  o f  

y o u r  h e a l t h ?
A .  G o o d .
Q .  W e r e  y o u  s i c k l y ?
A .  N o ;  I  w a s n ’ t  s i c k l y .  I  w a s  i n  g o o d  c o n d i t i o n ,  

a b l e  t o  d o  h a r d  w o r k .
2 0  Q - A n d  y o u r  w e i g h t  w a s  a b o u t  w h a t  ?

A .  A b o u t  1 5 0 .

Q .  I s  t h a t  w h a t  y o u  w e i g h  n o w ?
A .  A b o u t  1 5 5 .

Q .  W h a t  k i n d  o f  w o r k  d i d  y o u  d o ?
A .  I  w a s  e m p l o y e d  a s  a  l i n e m a n .
Q .  H o w  l o n g  h a d  y o u  b e e n  a t  t h a t  w o r k ?
A .  W e l l ,  I  h a d  j u s t  b e e n  b a c k  w i t h  t h e  r a i l r o a d  

c o m p a n y  s i n c e  F e b r u a r y .  I  h a d  b e e n  w o r k i n g  a t  
t h e  w o r k  a b o u t  f i v e  y e a r s ,  I  s h o u l d  s a y .

Q .  T h i s  a c c i d e n t  o c c u r r e d  w h e r e ?
A .  E g g  H a r b o r  C i t y .
Q .  N e w  J e r s e y ?
A .  N e w  J e r s e y .

Q .  A b o u t  w h a t  t i m e  o f  t h e  d a y ?
A .  A r o u n d  n o o n  o r  a  l i t t l e  a f t e r .
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Q . W h a t  h a d  y o n  b e e n  d o i n g  b e f o r e  y o u  m o u n t e d
t h e  c a r  t o  r e m o v e  t h e  p o l e s ?

A .  S i t t i n g  i n  t h e  c a r ,  r i d i n g  a r o u n d .  T h e r e  h a d  
b e e n  c o n s i d e r a b l e  t r o u b l e  t h a t  d a y  o n  t h e  r o a d  a n d  
t h e  r a i l r o a d  w a s  b l o c k e d  a n d  t h e  t r a i n  e n g a g e d  t o  
h e l p  u n l o a d  t h e s e  p o l e s  w a s  h e l d  u p  o n  t h a t  a c c o u n t .

Q .  D i d  t h a t  p u t  y o u r  w o r k  b e h i n d ?
A .  Y e s ,  s i r .
0 .  D i d  t h a t  n e c e s s i t a t e  y o u r  w o r k i n g  r a p i d l y ?

10
M r .  G a s k i l l : I  o b j e c t  t o  t h a t  a s  l e a d i n g  a n d  s u g -

g e s t i v e .

T h e  C o u r t : O b j e c t i o n  s u s t a i n e d .

B y  M r .  W e s c o t t :

Q .  D i d  y o u  w o r k  r a p i d l y  o r  s l o w l y ?
A .  W e  w e r e  m a k i n g  u p  t i m e ,  t o  m a k e  u p  t h e  t i m e ,  

a n d  o u r  t r a i n  h a d  g o n e  d o w n  b e l o w  E g g  H a r b o r  a n d  2 0  
w e  w e r e  w o r k i n g  n o r t h ,  t h a t  i s  t o  s a y ,  w e  w e r e  w o r k -
i n g  s o u t h  o f  E g g  H a r b o r ,  w e  w e r e  w o r k i n g  t o  E g g  
H a r b o r  S t a t i o n .

Q .  W h a t  w a s  t h e  s i z e  o f  t h o s e  p o l e s ?
A .  A b o u t  t h i r t y  f e e t  l o n g ,  o l d  p o l e s  c u t  i n  h a l f .

Q .  O n  w h a t  ?
A .  O n  t h i s  c a r ,  p i l e d  o v e r  t h e  s i d e  o f  t h e  c a r  w i t h  

s t a n c h i o n s  s u p p o r t i n g  t h e m  a n d  w i r e  a c r o s s  t h e  t o p .
Q .  H a v e  y o u  a n y  i d e a  a b o u t  t h e  n u m b e r  o f  t h e m  

o n  t h i s  c a r ?
A .  I  s h o u l d  s a y  a b o u t  t h i r t y  o f  t h e m .
Q .  A n d  a b o u t  w h a t  d i a m e t e r ?
A .  W e l l ,  t h e y  w e r e  g o o d  s i z e d ,  h a d  a  t o p  o f — I  

j u s t  d o n ’ t  k n o w  w h a t  t h e  t o p  w a s ,  b u t  I  k n o w  t h e y  

w e r e  b i g .
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10

20

30

Q. Used fo r what purpose?
A. For standing upright in the air, holding tele-

phone wires.
Q. For what purpose?
A. Holding telephone wires.
Q. Regular telephone ------?
A . Telephone poles; yes, sir.
Q. Old or new poles?
A. They were old poles.
Q. How many o f you were there working in this

A . I  just don’t know how many; I  should say 
about ten m the gang. I  say that, and I  believe they 
Had two section gangs from Atlantic City to help us 
and our gang was on the top o f the car.

Q. Have you any idea how many on the top o f the 
car?

, r W ^ ° ’ sir’ I idon’t- There were a number up there 
to lilt  these poles off, to throw them off.

Q. Who was the boss?

r i ' aame o f Simpson Johnson.
What orders did he give you?

A. W e got on the car and when we got ready to 
unioad them he told us to unload them, and we threw 
the first one off and the train moved forward fo r 
the second one to throw off and we were hurryin«- 
to make up time. J 6

Q. Uid he say anything to you with reference to 
hurrying?

A. He told us to hurry up.
Q. W hile you were in your work?
A. Yes, sir.
Q. What is the first thing you did?
\  thing was to hang on the top o f the

car from  the passenger coach and cut the wires from 
the stanchions, and somebody else lifted the stan-
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chions out and one man had his job up after the first 
pole was thrown off the top of the car.

Q. Require how much effort?
A. D idn’t require much of an effort. The second 

one got out to lift  over the poles and while I  was 
standing stooped over in an effort to get at the pole 
this bolt hooked me in the glove.

Q. W here was this bolt in reference to your abil-
ity to see?

A . I  didn’t see the bolt. I  was at the top of the 10 
pole and the bolt must have been concealed. I f  it 
had been plain, I  could have seen it.

Q. The bolt was where?
A. In  this pole, projecting up this way (indicat-

ing).
Q. Was it sticking upright?
A. No, sir; it was concealed.
Q. What do you mean?
A . I t  was hid.
Q. You mean it was on the bottom part of the 20 

pole?
A. The bolt must have been turned down. I  didn’t 

see it.
Q. Was there any appearance of a bolt at all 

before your eyes? '
A . No, sir.
Q. When you were pushing this pole off, what 

motion did it take?
A. I t  required us to lift  it, then to roll, and I  was 

stooping over like this (indicating).
Q. Doing what?
A. Rolling this pole off the side o f the car.
Q. Where did you have your hands?
A. On the top of the pole, this way (indicat-

ing), rolling it like that.
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Q. How near was the pole to the edge of the car? 
! A . Right near the edge, just ready to go off.

Q. Was it there when you began to roll it in that 
position?

A . W e partly lifted it and ready to give it a push, 
the final push.

Q. Have you any idea how long this spike was?
A. I  judge at least five inches.
Q. What happened to you when the pole turned 

1U over?

A. I  don’t remember. I  know I  went off the car.
Q. What happened to you as you turned the pole 

over?

.  ̂ turned the pole over, this bolt hooked me
m the glove and pulled me off.

Q. Have you got the glove?
A. Yes, sir.
Q. Is that the glove?

20 (Examining counsel hands glove to witness.)

A . Yes, sir. I t  has been sewed.
Q . W h e r e  d i d  i t  h o o k ?
A. Right in there (indicating).
Q. What effect did it have on the glove?

, Ripped that glove all the way down into here 
(indicating), and when the young man gave it to me
he had sewed it up. You can see where it has been 
torn to there.

Q. And was the glove torn from  where I  hold my 
le ft hand down to my right-hand thumb?

A . Yes, sir.

Q. When it was brought back to you, it was sewed 
tip?

A . Sewn.
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Mr. Wescott: I  offer that glove in evidence.

(There being no objection, glove is admitted in 
evidence and marked “ Exhibit P I . ” )

Q. When this spike caught in your glove, what 
happened to you?

A. I  went over in the air, round and round.
Q. Do you know how you struck the ground or 

what part of it?
A. No, sir; I  never fe lt it when I  hit.
Q. Well, after you hit, did you?
A . No, sir; I  was unconscious.
Q. How long were you unconscious?
A. I  believe I  was long enough for them to lift  the 

pole off my head and to pick me up. I  was lying 
out with my arms like that (indicating) by a number 
of Italians and one Italian had his hand on my leg, 
working it like this (indicating) when I  came to. •

Q. W ell, when you came to, you were where? 20
A. I  was on the ground and in this man’s arms.
Q. A t the place where the accident happened?
A . Yes, sir; at E gg  Harbor City.
Q. Then, what was done with you?
A. I  was carried and lifted in the passenger coach 

and lifted feet forward in a passenger coach and laid 
out on the back of seats and the train was moved 
forward to the station and a doctor was secured.

Q. Where was that?
A. E gg  H a r b o r  City. 30
Q . T h e n ,  w h e r e  did you go ?
A. Then they brought me to Camden from  there; 

the doctor ordered me taken to the hospital and they 
brought me to Camden to Cooper Hospital.

Q. How long were you at Cooper Hospital?
A . 58 days.
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Q. How were you injured, Mr. Cornell?
A . This right leg femur was broken right up here 

through the hip, and through the head here, right in 
through here (indicating). This rib was all black 
and blue, the back o f my scalp was pierced where the 
stone ballast pierced the back of my head.

Q. Who is your doctor?
A. Dr. Barrett, since I  came from the hospital.
Q. A t the hospital?

10 A . Dr. Nicholson was in charge of the ward and 
the young man interne there was named Broaks.

Q. Tell us something now about the pain that you 
suffered, i f  you did suffer any.

A . This leg, it gives me considerable trouble after 
using it, and in cold weather severe pains come in 
through the leg down in here, and at times it swells 
and the leg gets all like goose flesh, and my head I  
su ffe r ------

Q. I  haven’t come to your head yet.
20 A . And the leg doesn’t seem to have standability. 

Q. Tell us all about that leg, any inconvenience 
you suffer, pain you suffer and when you suffer it, 
tell us all about it. You know and these twelve gen-
tlemen don’t know.
< A . The pain,— the leg is weak when I  walk at 

times, the leg seems to bend from  under me, and in 
getting up and down steps it doesn’t seem to have 
the strength the other has to lift  me, then the leg is 
short.

30 Q- Have you any idea how much shorter?
A . I  judge about an inch and a quarter.
Q. How about your ability to walk?
A. I t  makes me have a limp. I t  becomes very tire-

some after walking, too, with that limp.
Q. And your ability to use it, stand on it, to work? 
A . I t  makes me stand lopsided, and I  have to put
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it on this knee like to support it. I  w ill never be able 
to climb again with it.

Q. Suppose you had to walk fifteen or twenty 
miles'?

A. I  don’t believe I  could.
Q. How much can you walk?
A. I  can walk considerable, but after walking any 

distance it becomes tired.
Q. Can you keep on! in
A. No, I  have to sit down and rest. 1”
Q. How about standing?
A. I t  bothers me in standing; it gets weak, sort of 

bends from  under me.
Q. A t nights have any trouble?
A . A t nights I  can’t lay on that side very well on 

account of it is sore like where the break was.
Q. Did you say something about damp weather?
A. I t  gives me considerable trouble then; gives me 

considerable more trouble in damp weather and se- 
vere cold weather than any other time. 20

Q. You said something about swelling?
A. Yes, s ir ; the flesh gets all goose flesh like.
Q. Did this injury to the back of your head and 

rib disappear?
A. The trouble with my rib has disappeared, but 

this trouble with my head hasn’t disappeared.
Q. Tell us now all about your head.
A. This side of my face here is numb and tingles 

and severe sharpshooting pains start up here in the 30 
temple and all down through here, and when I  go to 
shave it is so sensitive to touch, and when I  go to 
shave it requires me to pull my face up like that (in -
dicating), and it pretty near feels that I  hadn’t all 
my head, and it is numb and gets severely cold, and 
in going out in cold weather the pain gets a great
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deal worse and stronger— it goes all the way back 
to this ear.

Q. How about the inside of your head!
A . A t  times it all swells up like as though there 

were not room enough in there fo r  what was in 
there.

Q. What little there is in there!
A . Yes, sir.
Q. There is more there than you imagine.

10 A . The eye ------
Q. W e w ill come to your eye in a minute. Do you 

have any headaches !
A . Yes, sir. I  haven’t been without a headache 

since the day I  was hurt; suffer constant headache.
Q. How about your sleeping!
A . That don’t do Very good.
Q. Head ever wake you up at nights !
A . A t nights it is a great deal worse because I  am 

quiet, I  guess.
20 Q* Have you noticed any change in the movement 

o f your bowels !
A . A t times they are real loose.
Q. How often does that happen!
A . Every now and then.
Q. Ever have that' experience before!
A . No, sir.
Q. Suffer any with nervousness!
A . Yes, sir.
Q. Tell us about that.

30 A . A t times it seems as i f  anyone should make an 
unnecessary noise and I  should know it, it just seems 
as though it turns my stomach upside down and a 
lump comes up in my throat and my heart beats like 
that and I  am all trembly afterwards.

Q. How often does that occur!
A . I f  I  should be walking along the street and
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hear an unnecessary noise, or yon should drop some-
thing in hack o f me and I  wasn’t looking for it, it 
would occur.

Q. You said something about your eye. Any 
trouble with that?

A. Yes, sir; that eye has no feeling the same as 
my face.

Q. Did you wear glasses before this accident?
A. Yes, sir ; I  wore those with the rims on. .
Q. W hy did you dispense with them? 10
A. I  can’t stand that pressure right here on ac-

count of the pain in my head.
Q. When you are walking along the ground, do 

you have any peculiar sensation?
A . I t  seems as though everything goes shooting 

around and I  can’t walk straight.
Q. How often does that happen?
A. That happens occasionally, now and then.
Q. What do you mean by occasionally?
A. Sometimes I  w ill be sitting still and especially ZU 

i f  I  should bounce off bed or get up off a coach, or 
walking, like that.

Q. That is when this sensation comes the most?
A. Yes, sir ; and at times I  can be walking down 

the street and this feeling comes right over me.
Q. Suppose you step up here (indicating in front 

o f jury box). Which one o f your eyes is it?

A . The left one.
Q. Can you stick anything in that eye without 

hurting it?
A . The finger.
Q. Can you stick a piece of paper in there without 

it hurting you?
A . Yes, sir.
Q. Or, you can use a lead pencil.
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Mr. Gaskill: No, no.

By Mr. Wescott:

Q. Now, can yon feel your eye with that piece of 
paper, fo r  instance? Right on the sight (placing 
piece o f paper on sight of eye), do you feel that?

A. No, sir.
Q. Let us see you stick that paper in your eye.

10 Can you touch that eye with anything without feel-
ing it?

A . Yes, sir; and back through here, that is swollen 
on the le ft face.

Q. Did you have that trouble with your eye before 
you got hurt?

A. No, sir.
Q. How about your ability to see?
A. When I  see, there is a smear, a scum over that 

eye like.
20 Q- Can you see as well as you ever could with your 

right eye?
A. Yes, sir; the right eye seems to be all right. I t  

aches considerably and in sympathy with this one.
Q. I t  aches?
A. Yes, sir.
Q. How often do you have eye ache ?
A. Well, i f  I  use it, it aches considerably more then 

than i f  just walking along. There is a certain amount 
o f pain there all the time with1 this head.

30 Q. You had none o f this trouble before you got 
hurt?

A . No, sir.
Q. What do you notice, i f  anything, about the ac-

tion o f your heart and your breath?
A. I  notice i f  I  undertake to do anything or walk 

up steps, undertake to walk up steps fast, I  become
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s h o r t  b r e a t h e d  a n d  m y  h e a r t  s e e m s  t o  p o u n d  l i k e  t h a t  
( i n d i c a t i n g ) ,  a n d  i f  I  u n d e r t a k e  t o  l i f t  a n y t h i n g  i t  
s e e m s  a s  i f  t h e  b l o o d  v e s s e l s  i n  m y  h e a d  s w e l l  r i g h t  
up.

Q . W h a t  e f f e c t  d o e s  t h a t  h a v e  o n  y o u r  h e a r t  a c -
t i o n ?

A .  I t  m a k e s  i t  b e a t  s t r o n g  a n d  r a p i d .  I t  a n n o y s  
m e  a t  n i g h t  u p o n  r e t i r i n g .  I  h a v e  t o  k e e p  m y  h e a d  
l i f t e d  l i k e .

Q .. L i f t e d ?  1 0
A .  Y e s ,  s i r .
Q .  W h y ?
A .  O n  a c c o u n t  o f  i t  s e e m s  t o  m a k e  m y  h e a r t  b e a t  

s o  t h e  b l o o d  s e e m s  t o  r u s h  u p  t o  m y  h e a d  l i k e .
Q .  D i d  y o n  e v e r  h a v e  t h a t  e x p e r i e n c e  b e f o r e ?
A .  N o ,  s i r .
Q .  H o w  m u c h  w e r e  y o u  m a k i n g ?
A .  $ 3 .2 0  a  d a y  f o r  t e n  h o u r s .
Q .  W h e n  y o u  w e r e  i n j u r e d ?
A .  Y e s ,  s i r .  2 0
Q .  H o w  m u c h  w a s  t h a t  a  w e e k ?
A .  $ 1 9 .2 0  a  w e e k .
Q .  W h a t  d o  y o u  d o  n o w ?
A .  I  a m  e m p l o y e d  a s  a  c l e r k  a t  t h e  N e w  Y o r k

S h i p b u i l d i n g  C o m p a n y .
Q .  A n d  w h a t  d o e s  y o u r  w o r k  c o n s i s t  o f  t h e r e ?
A .  W h y ,  a  l i t t l e  w r i t i n g  a n d  c o p y i n g  o f  s o m e  

c a r d s ,  a n  i n d e x  s y s t e m  l i k e .
Q .  H o w  m a n y  h o u r s  d o  y o u  w o r k ?
A. E i g h t  a n d  t h r e e - q u a r t e r s  h o u r s  a  d a y .  30
Q .  H o w  m u c h  d o  y o u  m a k e ?
A .  $ 1 0 .0 8 .
Q .  H o w  l o n g  w e r e  y o u  l a i d  u p  a l l  t o g e t h e r ?
A .  I  w a s  l a i d  u p  u n t i l  t h e  2 7 t h  o f  J u n e  a n d  I  w e n t  

t o  w o r k  t h e n  a n d  I  w a s n ’ t  f e e l i n g  a b l e  t o  g o  t o  w o r k ,  
b u t  I  w e n t  t o  w o r k  b e c a u s e  I  h a d  t o .
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Q . U n t i l  w h e n ,  t h e  2 7 t h  o f  J u n e !
A .  F r o m  t h e  9 t h  o f  J u l y ,  1 9 1 5 ,  u n t i l  t h e  2 7 t h  o f  

J u n e ,  1 9 1 6 .
Q .  T h a t  w a s  a b o u t  a  y e a r ?
A .  Y e s ,  s i r .
Q .  H o w  h a s  y o u r  g e n e r a l  h e a l t h  b e e n  s i n c e  y o u  

m e t  w i t h  t h i s  a c c i d e n t  ?
A .  I t  h a s n ’ t  b e e n  v e r y  g o o d .  I  h a v e  n e v e r  f e l t  

l i k e  m y s e l f  s i n c e  I  h a v e  b e e n  h u r t .
10 Q . H a v e  y o u  i m p r o v e d  m u c h  o r  l i t t l e ?

A .  L i t t l e .
Q .  A n y  t r o u b l e  i n  m a s t i c a t i n g  y o u r  f o o d ?  C h e w -

i n g  y o u r  f o o d ?
A .  N o t  b e f o r e  I  w a s  h u r t ,  b u t  s i n c e  I  h a v e  b e e n  

h u r t  w h i l e  i n  t h e  h o s p i t a l  I  c o m p l a i n e d  o f  h a v i n g  a  
g r e a t  d e a l  o f  t r o u b l e  i n  h e r e  ( i n d i c a t i n g )  a n d  c h e w -
i n g  m y  f o o d  a t  t h e  p r e s e n t  t i m e  i t  s h o o t s  a  p a i n  u p  
h e r e  t o  t h e  t e m p l e  a n d  r e q u i r e s  m e  t o  c h e w  o n  t h e  
o t h e r  s i d e .

20 Q. What is usually furnished people that are out 
working on these heavy logs?

A .  S h o u l d  h a v e  a  c a n t  h o o k .
Q .  C a n t  h o o k  ?
A .  Y e s ,  s i r ;  a  l o n g  s t i c k  w i t h  a  h o o k  o n  t h e  e n d  o f  

i t  a n d  y o u  p u t  t h i s  s t i c k  o n  t h e  t o p  o f  t h e  p o l e  a n d  
u s e  t h i s  h o o k  i n  t h e  b o t t o m  t o  r o l l  t l i e s e  p o l e s .

Q .  T h a t  m a k e s  t h e  w o r k  s a f e ?
A .  Y e s ,  s i r .
Q .  D o e s  t h a t  m a k e  t h e  w o r k  s a f e  o r  u n s a f e ?

30
M r .  G a s k i l l : I  o b j e c t ; t h a t  c a l l s  f o r  a  c o n c l u s i o n .

T h e  C o u r t :  W h y ,  i s n ’ t  t h a t  s o ?  Y o u r  q u e s t i o n  
c a l l s  f o r  a  c o n c l u s i o n .

( Q u e s t i o n  w i t h d r a w n . )
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By Mr. Wescott:

Q. What is the use of a cant hook?
A. The use of the hook, makes the work easier apd

more safe.

Mr. Gaskill : I  ask that that he stricken ont.

The Court : The answer w ill stand.

(Whereupon the defendant by its counsel prays a 
bill of exceptions, which is hereby allowed and sealed 
accordingly.)

(Seal)

By Mr. Wescott:

Q. Was there a cant hook there on this occasion?
A .  I  b e l i e v e  t h e r e  w e r e  t w o .  T h e y  w e r e  o n  t h e  2 0  

e x t r e m e  e n d  o f  t h e  c a r ,  o n  t h e  h e a v y  e n d  o f  t h e  p o l e .
The small end always rolls first.

Q. And where were you?
A. I  was at the small end.
Q. Was there a cant hook furnished you?
A. No, sir.
Q . H o w  m a n y  m e n  e n g a g e d  o n  t h a t  c a r  w i t h  y o u ?
A. I  should say about 10.

C r o s s - e x a m i n a t i o n .  ~ 3 0

B y  M r .  G a s k i l l :

Q. Where did you and the men who were working 
with you first get on the car that day?

A. Hammonton.
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Q. A t Hammonton? How many, cars o f those 
poles were there?

A. W e had an engine, coal tender, passenger 
coach and this carload of poles.

B y  M r .  W e s c o t t :

Q .  D i d  y o n  l o a d  t h o s e  p o l e s ?
A .  N o ,  s i r .

10
By Mr. Gaskill:

Q. You and the men rode down in a passenger car, 
did you ?

A .  Y e s ,  s i r .
Q. And where was it that you first got on the car 

of poles?
A .  A t  t h e  e x t r e m e  e n d  o f  t h e  s i d i n g  a t  E g g  H a r -

b o r  C i t y .
20 Q. Did you start unloading there?

A .  Y e s ,  s i r .
Q. Now, I  understand that there was some trou-

ble in the operation of your train that morning on 
account o f other service on the road ?

A .  Y e s ,  s i r .
Q. W ere you in your passenger car until the time 

that you began unloading the poles?
A . Yes, sir.

30 had been a linesman fo r about five years?
A .  Y e s ,  s i r .

Q. And you were fam iliar with the way in which 
the crossarms remain fast to the poles fo r  the pur-
pose o f carrying the wires ?

A. Yes, sir.

Q. And you knew after you got on this car o f poles
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t o  u n l o a d  t h a t  i t  w a s  a  c a r  o f  t h o s e  k i n d  o f  p o l e s  t o  
u n l o a d ?

A .  N o ,  s i r ;  I  h a d n ’ t  b e e n  w o r k i n g  o n  t h a t  j o b ;  
n e v e r  w o r k e d  o n  i t .

Q .  Y o u  d i d n ’ t  k n o w  y o u  w e r e  t o  u n l o a d  o l d  p o l e s  
u n t i l  y o u  g o t  o n  t h e  c a r  f o r  t h a t  p u r p o s e ?

A .  T h a t  i s  t h e  i d e a .
Q .  B u t  w h e n  y o u  g o t  o n  t h e  c a r ,  y o u  s a w  they 

w e r e  p o l e s  t h a t  h a d  b e e n  u s e d  b e f o r e  ?
A .  Y e s ,  s i r .
Q .  D i d  y o u  g e t  o n  t h e  c a r  a t  t h e  s m a l l  e n d  o f  t h e  

p o l e s  ? O r  w e r e  t h e y  l a i d  w i t h  s o m e  b i g  b u t t s  a t  o n e  
e n d  a n d  a l s o  s o m e  s m a l l  t o p s  a t  t h a t  e n d ?

A .  T h e y  w e r e  l a i d  i r r e g u l a r .
Q .  I r r e g u l a r ?
A .  Y e s ,  s i r .
Q .  T h a t  i s ,  a t  y o u r  e n d  t h e r e  m i g h t  b e  s o m e  t o p s  

a n d  s o m e  b u t t s  ?
A .  Y e s ,  s i r .
Q .  Y o u  w e r e  o n e  o f  t h e  f i r s t  m e n  o n  t h e  c a r ,  I  p r e -  2 0  

s u m e ,  i f  y o u  c u t  t h e  w i r e  t h a t  f a s t e n e d  t h e  s t a n c h i o n s  
t o g e t h e r ?

A .  W e  a l l  g o t  o n  t h e r e  a l m o s t  t o g e t h e r .  W e  w e r e  
a l l  r e a d y  t o  g e t  o n  j u s t  a s  s o o n  a s  t h e  t r a i n  s t o p p e d .

Q .  A f t e r  y o u  c u t  t h e  w i r e  a n d  s o m e b o d y  e l s e  
p u l l e d  t h e  s t a n c h i o n s  o u t ,  d i d  a n y  o f  t h e  p o l e s  d r o p  
o v e r ?

A .  N o ,  s i r .
Q .  Y o u  h a d  t o  r o l l  t h e m ?
A .  T h e  f i r s t  o n e  y o u  h a d  t o  p u s h .  2 0
Q .  A n d  a s  I  u n d e r s t a n d  i t ,  y o u  g o t  h u r t  w h i l e  

w o r k i n g  o n  t h e  s e c o n d  p o l e  ?
A .  Y e s ,  s i r .
Q .  N o w ,  w h e n  y o u  w e r e  c l i m b i n g  o v e r  t h i s  c a r  o f  

p o l e s ,  y o u  s a w  t h a t  t h e  t o p s  h a d  b e e n  c u t  f o r  c r o s s -
b a r s  t o  g o  o v e r ,  d i d n ’ t  y o u ?
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A .  N o ,  s i r ;  I  w a s n ’ t  l o o k i n g  f o r  a n y t h i n g  l i k e  t h a t .  
T h e  m a n  w h o - - - - - -

Q .  Y o u  h a v e  a n s w e r e d  t h e  q u e s t i o n ,  w a i t  a  m i n u t e .  
T h i s  p o l e  t h a t  t h r e w  y o u  o v e r  t h e  c a r ,  a s  I  u n d e r -
s t a n d ,  y o u  a n d  t h e  o t h e r  m e n  h a d  l i f t e d  f r o m  b e l o w  
o r  b a c k  o f  t h e  p o l e  t h a t  w a s  i n  f r o n t  o f  i t ,  y o u  h a d  
t o  g e t  i t  u p  a n d  o n  t o  t h e  o t h e r  p o l e  s o  t h a t  y o u  c o u l d  
t u r n  i t  o v e r ,  i s  t h a t  s o ?

A .  N o ;  t h e  p o l e s  w e r e  l y i n g  l i k e  t h i s  ( i n d i c a t i n g )  
1 0  a n d  t h e  s e c o n d  p o l e  w a s  l y i n g  r i g h t  o n  t o p  a n d  w e  

s i m p l y  l i f t e d  t h e  p o l e  a t  t h e  t o p  a  l i t t l e  w a y  s o  a s  t o  
p u s h  i t  o f f .

Q .  Y o u  a r e  d e m o n s t r a t i n g  t h e r e  w i t h  y o u r  h a n d s .  
W e  d o n ’ t  u n d e r s t a n d  e n t i r e l y  w h a t  y o u  m e a n .  A s  I  
u n d e r s t a n d ,  t h i s  s e c o n d  p o l e  w a s  p a r t i a l l y  b e h i n d  
a n o t h e r  p o l e ,  i s  t h a t  s o ?  I  w a n t  t h i s  j u r y  t o  g e t  a  
p i c t u r e  o f  t h i s  t h i n g  a n d  t h e y  c a n ’ t  g e t  i t  b y  y o u r  
d e m o n s t r a t i n g  w i t h  y o u r  h a n d .  T h e  f i r s t  p o l e  y o u  
p u s h e d  o f f  w a s  t h e  e a s i e s t  o n e  t o  g e t  o f f  t h e  c a r  ?

20 A. Yes, sir.
Q .  A n d  t h i s  s e c o n d  o n e ,  w a s  t h a t  t h e  n e x t  e a s i e s t  

t o  g e t  o f f ?
A .  Y e s ,  s i r .
Q .  A n d  w a s  i t  p a r t i a l l y  b e h i n d  a n o t h e r  p o l e ?
A .  N o ,  s i r .
Q .  T h i s  s e c o n d  p o l e  w a s  t h e  n e x t  e a s i e s t  o n e  t o  g e t  

o v e r ?
A .  Y e s ,  s i r .
Q. I  understand you had to do some lifting on 

30 that. Was the lifting on your end, the top end, or 
down at the butt end ?

A .  T h e  l i f t i n g  w a s  a t  t h e  t o p  s o  w e  c o u l d  g e t  o u r  
f e e t  b a c k  o f  i t  t o  l i f t  i t  o v e r .

Q .  Y o u  w a n t e d  t o  g e t  t h e  t o p  u p  s o  y o u  c o u l d  g e t  
y o u r  f e e t  d o w n  i n  p o s i t i o n  w h e r e  t h e  t o p  h a d  b e e n ?

A .  Y e s ,  s i r .
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Q .  S o  t h a t  y o u  s t a r t e d  o u t  t o  l i f t  t h e  t o p ?
A .  Y e s ,  s i r .
Q .  A n d  t h e  m e n  d o w n  a t  t h e  o t h e r  e n d  r o l l e d  t h e  

b u t t ?
A .  Y e s ,  s i r ; t h e y  r o l l e d  i t  w i t h  t h e  c a n t  h o o k s .

R e - d i r e c t  e x a m i n a t i o n .

B y  M r .  W e s c o t t :
10

Q .  W a s  t h i s  a  c r o o k e d  o r  s t r a i g h t  p o l e ?
A .  I  b e l i e v e  i t  w a s  s l i g h t l y  c r o o k e d .

M r .  W e s c o t t : I  w o u l d  l i k e  t o  o f f e r  t h i s  o t h e r  g l o v e  
i n  e v i d e n c e .

( T h e r e  b e i n g  n o  o b j e c t i o n ,  g l o v e  a d m i t t e d  i n  e v i -
d e n c e  a n d  m a r k e d  “ E x h i b i t  P 2 . ” )

----------  20

F r a n k  S .  Co r n e l l , r e c a l l e d .

B y  M r .  W e s c o t t :

Q .  D i d  y o u  e v e r  w o r k  b e f o r e  i n  m o v i n g  p o l e s  t h a t  
h a d  s p i k e s  i n  t h e m ?

A .  N o ,  s i r .
Q .  H o w  m a n y  c a r l o a d s  o f  p o l e s  h a v e  y o u  h e l p e d  

t o  u n l o a d  i n  y o u r  t i m e ?
A .  W e l l ,  I  n e v e r  k e p t  a c c o u n t  o f  t h e m ,  a s  f a r  a s  3 0  

t h a t .  P o l e s  t h a t  I  a l w a y s  w o r k e d  o n  w e r e  n e w .
Q .  W e l l ,  a b o u t  h o w  m a n y ?

( Q u e s t i o n  w i t h d r a w n . )

Q .  I t  h a s  b e e n  s t a t e d  h e r e  b y  D r .  B a r r e t t  t h a t  y o u



3 0 F ra nk  8 . Cornell— R e-d irect

w e n t  t o  a  s p e c i a l i s t  i n  s o m e  h o s p i t a l .  Y o u  d i d n ’ t  
t e l l  m e  a b o u t  t h a t .

A .  Y e s ,  s i r .  I  w e n t  i n  t h e  f i r s t  p l a c e  o u t  t o  t h e  
D e n t a l  I n s t i t u t e  a t  F o r t i e t h  a n d  S p r u c e ,  U n i v e r s i t y  
o f  P e n n s y l v a n i a .

Q .  H o w  m a n y  t i m e s  d i d  y o u  g o  t h e r e ?
A .  I  w e n t  t h e r e  t w i c e .  T h e  f i r s t  t i m e  I  w e n t ,  t h e  

d o c t o r  t o o k  a n  i n s t r u m e n t  a n d  w e n t  a l l  o v e r  t h e  s i d e  
o f  m y  f a c e .

1 0  Q .  W e l l ,  h e  t o o k  a n  i n s t r u m e n t  a n d  w e n t  o v e r  t h e  
s i d e  o f  y o u r  f a c e  ?

A .  Y e s ,  s i r ;  a n d  a s k e d  m e  i f  I  f e l t  i t .
Q .  H o w  m a n y  t i m e s  d i d  y o u  g o  t o  t h a t  h o s p i t a l ?
A .  T w i c e .
Q .  W h e r e  e l s e  d i d  y o u  g o ?
A .  H e  o f f e r e d  t o  t a k e  m e  b e f o r e  a  c l a s s  o f  s t u d e n t s  

a n d  d e m o n s t r a t e  t o  t h e  c l a s s  o f  s t u d e n t s  t h e  c o n d i -
t i o n  o f  m y  f a c e .  H e  r e f e r r e d  m e  t o  a  m a n  a t  t h e  
U n i v e r s i t y  o f  P e n n s y l v a n i a  a n d  g a v e  m e  a  l e t t e r  t o  

2 0  s e e  h i m .
Q .  D i d  y o u  g o  t o  h i m ?
A .  Y e s ,  s i r .
Q .  H o w  m a n y  t i m e s  d i d  y o u  g o  t o  h i m ?
A .  W e l l ,  h e  e x a m i n e d  m e  t h a t  d a y  a n d  a s k e d  m e  

h o w  I  w o u l d  l i k e  t o  c o m e  a n d  s t a y  a  f e w  d a y s ,  a n d  
h e  c o m m u n i c a t e d  w i t h  m e .

Q .  Y o u  j u s t  w e n t  t h e r e ?
A .  Y e s ,  s i r .
Q .  D i d  h e  e x a m i n e  y o u ?

3 0  a . Y e s ,  s i r .
Q .  A n d  d i d  y o u  g o  a n y w h e r e  e l s e ?
A .  N o ,  s i r .
Q .  H o w  m u c h  h a s  b e e n  y o u r  e x p e n s e  f o r  m e d i -

c i n e s  a n d  d o c t o r s ?
A .  I  n e v e r  k e p t  a n y  i t e m s  o f  a c c o u n t ; I  e x h a u s t e d  

a l l  t h e  f u n d s  I  h a d .
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Q .  D o  y o u  k n o w  h o w  m u c h  y o u  h a v e  s p e n t !
A .  N o ,  s i r  ; I  n e v e r  k e p t  a n  i t e m i z e d  a c c o u n t .
Q .  C a n  y o u  a p p r o x i m a t e  i t  w i t h o u t  g e t t i n g  b e -

y o n d  t h e  a c t u a l  a m o u n t  t h a t  w a s  s p e n t !
A .  W e l l ,  D r .  B a r r e t t ,  I  h a v e  a l w a y s  p a i d  h i m  w h e n  

I  w e n t  t o  t h e  o f f i c e  a n d  I  l a i d  i n  C o o p e r  H o s p i t a l  f o r  
5 8  d a y s ,  t h e  p r i c e  o f  a n  X - r a y ,  I  h a v e  n e v e r  p a i d  
t h e s e .  •

Q. Do you know what the charge is!
A. No, sir; I  don’t. When I  left I  told them I  10 

would pay when I  was in a position to pay, and I  
went to the Homoeopathic Hospital for high fre-
quency treatment on this left side of my face—high 
frequency current.

Q .  W h a t  d i d  t h a t  c o s t !
A .  T h e y  a r e  w o r t h  $ 2  a  t r e a t m e n t ,  a n d  I  w e n t  f o u r  

o r  f i v e  w e e k s  t h r e e  t i m e s  a  w e e k .
Q .  D i d  y o u  g o  a n y w h e r e  e l s e !
A .  I  w e n t  o v e r  t o  t h e  U n i v e r s i t y  o f  P e n n s y l v a n i a  

a n d  s t a y e d  t h e r e  a n d  p a i d  m y  b o a r d  a t  a  d o l l a r  a  2 0  
d a y .  I  w a s  t h e r e  f i v e  d a y s ,  a n d ,  o f  c o u r s e ,  c a r f a r e  
g o i n g  a n d  c o m i n g ,  a n d  s e v e r a l  v i s i t s  I  m a d e  a f t e r  I  
c a m e  h o m e  f r o m  t h e r e .

Q .  D i d  y o u  p a y  f o r  t h o s e !
A .  N o ,  s i r .
Q. Is that all, or did you go to some other expense!
A .  W h y ,  I  p a i d  a  v i s i t  t o  D r .  M e c r a y .
Q .  H o w !
A .  I  p a i d  a  v i s i t  t o  D r .  M e c r a y .
Q. When did you pay a visit to Dr. Mecray! 30
A .  A b o u t  a  y e a r  a g o  t h e  t h i r d  o f  t h i s  m o n t h .
Q .  W h e r e  d i d  y o u  s e e  h i m !

A .  I n  h i s  o f f i c e .
Q .  A n d  d i d  h e  p r e s c r i b e  f o r  y o u !

A .  Y e s ,  s i r .
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Q .  W h a t  w a s  y o u r  b i l l  f r o m  h i m ?
A .  W e l l ,  t h e  r a i l r o a d  c o m p a n y — t h e  r e l i e f  d o c t o r s  

— I  f e l t  t h a t  t h e y  d i d n ’ t  t h i n k  a n y t h i n g  w a s  t h e  m a t -
t e r  w i t h  m e  a n d  t h e y  s a i d ,  “ W h y  d i d n ’ t  y o u  s e e  D r .  
M e c r a y  a n d  l e t  h i m  s e e  t h a t ,  ’  ’  a n d  I  w e n t  i n  t o  l e t  D r .  
M e c r a y  s e e  t h a t  a n d  w h e n  I  w e n t  i n  h e  w a n t e d  t o  
k n o w  w h o  s e n t  m e .

Q .  W e l l ,  w h o  d i d  s e n d  y o u ,  a s  a  m a t t e r  o f  f a c t ?
A .  T h e  r e l i e f  d o c t o r .

10 Q. What do you mean?
A .  A t  t h e  r a i l r o a d .
Q .  R a i l r o a d  d o c t o r  ?
A .  Y e s ,  s i r .
Q .  H e  c l a i m e d  t h e r e  w a s  n o t h i n g  t h e  m a t t e r  w i t h  

y o u ?
A .  Y e s ,  s i r .
Q .  A n d  w a n t e d  y o u  t o  g o  s e e  D r .  M e c r a y  t o  f i n d  

o u t  w h e t h e r  t h e r e  w a s  o r  n o t ?
A .  Y e s ,  s i r .

20
R e - c r o s s  e x a m i n a t i o n .

B y  M r .  G a s k i l l :

Q .  Y o u  w e r e  d r a w i n g  r e l i e f  b e n e f i t s  f r o m  t h e  r e -
l i e f  d e p a r t m e n t  o f  t h e  r a i l r o a d ?

A .  U n t i l  A p r i l  t e n t h ,  I  b e l i e v e ,  a n d  t h e n  t h e y  d i s -
c o n t i n u e d  t h e m .

Q .  H o w  m u c h  w e r e  t h o s e  r e l i e f  b e n e f i t s ?
3 0  A .  F i f t y  c e n t s  a  d a y .

P L A I N T I F F  R E S T S .



33M otion  fo r  D irection  o f V erd ict

M r .  G a s k i l l :  I  m o v e  f o r  a  d i r e c t i o n  o f  a  v e r d i c t  
f o r  t h e  d e f e n d a n t  i n  t h i s  c a s e ,  o n  t h e  g r o u n d  t h a t  
t h e  p l a i n t i f f ’ s  p r o o f  h a s n ’ t  s h o w n  a n y  n e g l i g e n c e  o n  
t h e  p a r t  o f  a n y  o f  t h e  o f f i c e r s ,  a g e n t s  o r  e m p l o y e e s  
o f  t h e  d e f e n d a n t ,  o r  b y  r e a s o n  o f  a n y  d e f e c t  o r  i n -
s u f f i c i e n c y  d u e  t o  i t s  n e g l i g e n c e  i n  i t s  a p p l i a n c e s ,  m a -
c h i n e r y ,  t r a c k ,  r o a d b e d ,  w o r k s  o r  o t h e r  e q u i p m e n t .  
T h i s  m a n  w a s  i n j u r e d  t h r o u g h  h i s  n e g l i g e n c e  a n d  
n o t  t h r o u g h  t h e  n e g l i g e n c e  o f  t h e  d e f e n d a n t .  I t  w a s  
h i s  n e g l i g e n c e  i n  l i f t i n g  u p ,  h o l d i n g  o n  t o  t h i s  p o l e  
w i t h  t h i s  l o n g  b o l t  i n  i t ,  w h i c h  i f  h e  d i d n ’ t  s e e  h e  
s h o u l d  h a v e  f e l t  b e c a u s e  h e  h a d  h i s  h a n d s  u n d e r n e a t h  
t o  l i f t  i t  u p ,  a n d  h e  w a s  e n g a g e d  s o l e l y  i n  t h e  w o r k  
o f  l i f t i n g  i n  o r d e r  t h a t  s o m e b o d y  e l s e  m i g h t  r o l l ,  
a n d  i n  d o i n g  t h a t  i n  t h a t  c a r e l e s s  m a n n e r ,  l e a v i n g  h i s  
h a n d  t h e r e  w h e r e  t h e  g l o v e  c o u l d  b e  c a u g h t  b y  t h i s  
b o l t ,  w a s  h i s  n e g l i g e n c e .  T h e r e  i s  n o  p r o o f  t h a t  t h e  
d e f e n d a n t  f u r n i s h e d  t h e s e  g l o v e s ,  i n  f a c t ,  t h e  i n f e r -
e n c e  i s  t o  t h e  c o n t r a r y ,  a n d  i f  h e  h a d  t h e  c h a r a c t e r  
o f  g l o v e s  t h a t  c o u l d  b e  c a u g h t ,  t h a t  a g a i n  i s  s o m e -
t h i n g  f o r  w h i c h  t h i s  d e f e n d a n t  i s  n o t  r e s p o n s i b l e .

10

20

T h e  C o u r t  : I  w i l l  r e s e r v e  t h e  m o t i o n  a t  t h i s  t i m e .  
I  w i l l  r e s e r v e  i t .

( W h e r e u p o n  t h e  d e f e n d a n t  b y  i t s  c o u n s e l  p r a y s  a  
b i l l  o f  e x c e p t i o n s  w h i c h  i s  h e r e b y  a l l o w e d  a n d  s e a l e d  
a c c o r d i n g l y . )

( S e a ! )
30

T h e  C o u r t :  Y o u  m a y  r e n e w  y o u r  m o t i o n  a t  t h e  
e n d  o f  t h e  c a s e .

M r .  G a s k i l l  : I f  t h e  C o u r t  p l e a s e ,  e x c e p t  f o r  t h e  
m e d i c a l  t e s t i m o n y  I  w i l l  r e s t  w i t h o u t  c a l l i n g  a n y  w i t -
n e s s e s .
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P L A I N T I F F ’ S  R E B U T T A L .

F r a n k  S .  Cor n e l l , r e c a l l e d .

B y  M r .  W e s c o t t :

Q .  W h e n  D r .  M e c r a y  e x a m i n e d  y o u  i n  t h e  p r e s -
e n c e  o f  D r .  W e s c o t t ,  d i d n ’ t  h e  s a y  t h a t  y o u r  l e g  w a s  
o v e r  a n  i n c h  s h o r t e r  t h a n  t h e  o t h e r  o n e ?

1 0  A .  Y e s ,  s i r ;  h e  m e a s u r e d .

N o  c r o s s - e x a m i n a t i o n .

F r a n k  S .  Co r n e l l , r e c a l l e d .

B y  M r .  W e s c o t t :

2 0  Q .  W i l l  y o u  s i t  o n  t h e  e d g e  o f  t h e  c h a i r  ( i n d i c a t -
i n g  w i t n e s s ’  c h a i r )  i f  y o u  c a n ,  s t i c k  y o u r  f e e t  o u t  
s i d e  b y  s i d e ?

A .  ( W i t n e s s  s t i c k s  f e e t  o u t . )

B y  M r .  G a s k i l l :

Q .  A r e  y o u  s i t t i n g  s q u a r e l y  a g a i n s t  t h e  b a c k  o f  
t h e  c h a i r ?

A .  ( W i t n e s s  i n d i c a t e s  h i s  p o s i t i o n  i n  t h e  c h a i r . )
3 0

M r ,  W e s c o t t :  W o u l d  y o u  b e  b e t t e r  s a t i s f i e d  i f  h e  
g o t  o n  t h e  f l o o r  o n  h i s  b a c k ?

N o  c r o s s - e x a m i n a t i o n .

T E S T I M O N Y  C L O S E D .
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M r .  G a s k i l l :  N o w ,  I  r e n e w  m y  m o t i o n .

T h e  C o u r t : I  w i l l  h e a r  t h e  m o t i o n  n o w .

A f t e r  a r g u m e n t ,  t h e  C o u r t  r u l e d  a s  f o l l o w s :

T h e  C o u r t : I  h a v e  c o n c l u d e d  t h a t  I  a m  o b l i g e d  t o  
n o n - s u i t  t h e  p l a i n t i f f .

I n  t h e  S e a b o a r d  A i r  L i n e  C o m p a n y  c a s e ,  J u s t i c e  
P i t n e y ,  w r i t i n g  t h e  o p i n i o n  o f  t h e  S u p r e m e  C o u r t ,  1 0  
h e l d  t h a t  w h e r e  t h e r e  i s  n o  p r o o f  o f  a n y  f a i l u r e  u p o n  
t h e  p a r t  o f  t h e  d e f e n d a n t  t o  c o m p l y  w i t h  t h e  S a f e t y  
A p p l i a n c e s  A c t ,  t h e n  a n  a c t i o n  u n d e r  t h e  F e d e r a l  
A c t  i s  b a s e d  u p o n  t h e  c o m m o n  l a w  d o c t r i n e  o f  n e g l i -
g e n c e  a n d  t h e  l a w  o f  a s s u m e d  r i s k s  a l s o  i s  a p p l i c a b l e  
t o  t h e  p l a i n t i f f .

I n  t h i s  c a s e  I  c a n n o t  f i n d  a n y  p r o o f  i n  a c c o r d a n c e  
w i t h  t h e  p l e a d i n g s  a n d  t h e  e v i d e n c e  t h a t  t h e  d e f e n d -
a n t  i s  g u i l t y  o f  a n y  n e g l i g e n c e  b a s e d  u p o n  n e g l i g e n c e  
i n  a c c o r d a n c e  w i t h  t h e  p l e a d i n g s ,  w h i c h  i s  t h a t  “ t h e  2 0  
d e f e n d a n t  n e g l i g e n t l y  a n d  c a r e l e s s l y ,  a n d  w i t h o u t  
f a u l t  o n  t h e  p l a i n t i f f ’ s  p a r t ,  p e r m i t t e d  c e r t a i n  s p i k e s  
o r  b o l t s  t o  p r o t r u d e  f r o m  s a i d  p o l e s . ”

A c c o r d i n g  t o  t h e  e v i d e n c e ,  i t  w a s  t h e  b u s i n e s s  o f  
t h e  p l a i n t i f f ,  w h o  w a s  a  l i n e m a n ,  t o  u n l o a d  t h e s e  v e r y  
p o l e s  w i t h  s p i k e s  i n  t h e m ,  a n d  t h e  d a n g e r ,  i f  a n y ,  
w a s  i n c i d e n t a l  t o  t h e  o c c u p a t i o n  a n d  a  r i s k  w h i c h  h e  
a s s u m e d .

I  a m  o b l i g e d ,  t h e r e f o r e ,  t o  g r a n t  t h e  m o t i o n  f o r  
n o n - s u i t  a n d  I  w i l l  t a k e  t h e  m o t i o n  a s  a t  t h e  e n d  o f  3 0  
t h e  p l a i n t i f f ’ s  c a s e .  I  p u t  i t  u p o n  t h e  g r o u n d  t h a t  
t h e r e  w a s  n o  p r o o f  o f  n e g l i g e n c e  i n  a n y  d u t y  t h a t  t h e  
d e f e n d a n t  o w e d  t o  t h e  s e r v a n t ,  a n d  a l s o  u p o n  t h e  
g r o u n d  t h a t  t h e r e  w a s  n o  d a n g e r  t h a t  w a s  n o t  j u s t  
a s  a p p a r e n t  t o  t h e  p l a i n t i f f  a s  i t  w a s  t o  t h e  d e f e n d -
a n t .  I n  f a c t ,  i t  w a s  a n  o b v i o u s  r i s k .  I  d o n ’ t  t o u c h
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th e «  q u e s t i o n  o f  c o n t r i b u t o r y  n e g l i g e n c e .  I f  t h e r e  
w a s  c o n t r i b u t o r y  n e g l i g e n c e ,  t h e n  t h a t  w o u l d  b e  
m a t t e r  o f  d e f e n s e .

M r .  W e s c o t t :  W e  w a n t  a n  e x c e p t i o n .

( W h i c h  e x c e p t i o n  i s  h e r e b y  a l l o w e d  a n d  s e a l e d  a c -
c o r d i n g l y . )

I Q  W m . B oy l e ,
Judge.

B y  a g r e e m e n t  o f  c o u n s e l  t h e  t e s t i m o n y  o f  D r .  W e s -
l e y  J .  B a r r e t t ,  D r .  W i l l i a m  A .  W e s c o t t  a n d  D r .  P a u l  
M .  M e c r a y  h a s  b e e n  o m i t t e d .

20

30
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P e r  Curiam :
T h i s  i s  a n  a p p e a l  f r o m  a  j u d g m e n t  o f  a  n o n - s u i t ,  

g r a n t e d  a t  C a m d e n  C o m m o n  P l e a s ,  i n  a n  a c t i o n  
b r o u g h t  u n d e r  t h e  F e d e r a l  E m p l o y e r s ’ L i a b i l i t y  A c t .  $ 0

T h e  p l a i n t i f f  w a s  i n j u r e d  b y  a  p r o t r u d i n g  s p i k e ,  
u n d e r  a  l o g  w h i c h  h e  w a s  h a n d l i n g ,  a n d  w h i c h  w a s  
n o t  w i t h i n  h i s  v i e w .  T h e  n e g l i g e n c e  a g a i n s t  t h e  
c o m p a n y  i s  c h a r g e d  a s  f o l l o w s : T h a t  t h e  d e f e n d a n t *  
n e g l i g e n t l y  a n d  c a r e l e s s l y  a n d  w i t h o u t  f a u l t  o n  t h e  
p l a i n t i f f ’ s  p a r t ,  p e r m i t t e d  c e r t a i n  s p i k e s  o r  b o l t s  t o
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p r o t r u d e  f r o m  s a i d  p o l e s ,  w h i c h  c o n d i t i o n  w a s  u n -
k n o w n  t o  t h e  p l a i n t i f f .  W e  a r e  u n a b l e  t o  p e r c e i v e  
i n  w h a t  m a n n e r  t h e  p r o v i s i o n s  o f  t h e  F e d e r a l  S a f e t y  
A p p l i a n c e s  A c t  c a n  b e  i n v o k e d  i n  s u c h  a  s i t u a t i o n .  
T h e  n e g l i g e n c e  c h a r g e d  a g a i n s t  t h e  c o m p a n y ,  i s  f a i l -
u r e  t o  d i s c l o s e  a  l a t e n t  d a n g e r .  T h e r e  i s  n o  a l l e g a -
t i o n  t h a t  t h e  f a i l u r e  t o  s u p p l y  h o o k s  w i t h  w h i c h  t o  
h a n d l e  t h e  p o l e s  w a s  t h e  p r o x i m a t e  c a u s e  o f  t h e  i n -
j u r y .

1 0  T h e  p l a i n t i f f  t e s t i f i e d  t h a t  t h e  s p i k e  w h i c h  i n j u r e d  
h i m  w a s  c o n c e a l e d  s o  t h a t  i n  o b e y i n g  i n s t r u c t i o n s  h e  
c o u l d  n o t  s e e  i t ,  a n d  b e c a u s e  o f  t h i s  l a t e n t  d a n g e r  h e  
r e c e i v e d  t h e  i n j u r y .  T h e  b o l t  c a u g h t  t h e  p l a i n t i f f ’ s  
g l o v e ,  a n d  t h e  f o r c e  o f  t h e  f a l l i n g  l o g  l i f t e d  h i m  a  
d i s t a n c e  a s  i t  w e n t  o v e r  t h e  c a r ,  c a u s i n g  t h e  i n j u r y .

W e  t h i n k  t h i s  s i t u a t i o n  p r e s e n t e d  a  j u r y  q u e s t i o n .  
I t  c a n n o t  b e  a s s u m e d  t h a t  h e  s a w  t h e  c o n c e a l e d  h o o k  
o r  b o l t  o r  t h a t  i t  w a s  h i s  d u t y  t o  s e e  i t .

T h e  d i f f i c u l t y  w e  h a v e  w i t h  t h e  c a s e  i s  t h a t  a s  t h e
2 0  e v i d e n c e  s t a n d s ,  i t  a p p e a r s  t h a t  t h e  p l a i n t i f f  w h o  

w a s  e m p l o y e d  a s  l i n e m a n ,  h e l p e d  t o  u n l o a d  p o l e s ,  
w h i c h  h a d  h o o k s  i n  t h e m ,  o f  w h i c h  f a c t  h e  a l l e g e s  h e  
h a d  n o  k n o w l e d g e  o r  w a r n i n g ,  a n d  t h a t  i n  t h e  h a s t e  
w i t h  w h i c h  t h e  w o r k  w a s  d o n e  h e  c o u l d  n o t  r e a s o n -
a b l y  b e  e x p e c t e d  t o  o b s e r v e  t h e  c o n d i t i o n  o f  t h e  p o l e .

T h e  c a s e  a l s o  p r e s e n t s  t h e  i n q u i r y  w h e t h e r  t h e r e  
w a s  a n y  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  m a s t e r  i n  f a i l -  
i n g  t o  u s e  r e a s o n a b l e  c a r e  t o  o b s e r v e  t h e  c o n d i t i o n s ,  
a l l  o f  w h i c h  c o n s i d e r a t i o n s  p r e s e n t  a  j u r y  q u e s t i o n .

3 0  W e  t h i n k  t h e  c a s e  i n  i t s  e s s e n t i a l  f a c t s  i s  n o t  u n l i k e  
t h a t  o f  H a u s e r  v s .  A m e r i c a n  S u r e t y  C o . ,  8 5  L .  6 8 6 ,  
a n d  t h e  c a s e s  t h e r e i n  r e f e r r e d  t o .

T h e  j u d g m e n t  o f  n o n - s u i t  w i l l  b e  v a c a t e d  a n d  a  
venire de novo  w i l l  i s s u e .

F i l e d  J u n e  6 ,  1 9 1 7 .  
W m .  C .  G e b h a r d t ,  C l e r k .
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p l a i n t i f f  o n  J u l y  9 t h ,  1 9 1 5 ,  w h i l e  e n g a g e d  i n  u n l o a d -
i n g  t e l e p h o n e  p o l e s  f r o m  d e f e n d a n t ’ s  t r a i n  w h i c h

T h e  c h a r g e  o f  n e g l i g e n c e  i s  t h a t  t h e  d e f e n d a n t  
p e r m i t t e d  s p i k e s  o r  b o l t s  t o  p r o t r u d e  f r o m  p o l e s  i n  
a  c a r ,  w h i c h  p l a i n t i f f  a n d  o t h e r s  w e r e  u n l o a d i n g ,  
w i t h o u t  t h e  k n o w l e d g e  o f  t h e  p l a i n t i f f ,  w h e r e b y  a  
s p i k e  o r  b o l t  o f  a  p o l e  c a u g h t  i n  t h e  p l a i n t i f f ’ s  g l o v e  
a n d  t h r e w  h i m  t o  t h e  g r o u n d ,  c a u s i n g  i n j u r i e s .

F r a n k  S .  C o r n e l l ,
P la in tiff  and A ppe llan t ,

now Respondent , 
v s .

W e s t  J e r s e y  &  S e a s h o r e  
R a i l r o a d  C o m p a n y ,  

Defendant and Respondent, 
now Appellant.

B R I E F  F O R  A P P E L L A N T

I .

T h i s  a c t i o n  w a s  b r o u g h t  u n d e r  t h e  F e d e r a l  E m -
p l o y e r s ’ L i a b i l i t y  A c t  a n d  t h e  F e d e r a l  S a f e t y  A p -
p l i a n c e s  A c t  t o  r e c o v e r  f o r  i n j u r i e s  s u s t a i n e d  b y  t h e
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T h e  s p e c i a l  d e f e n s e s  o f  t h e  d e f e n d a n t  w e r e  f i r s t ,  
t h a t  t h e  p l a i n t i f f  h a d  a s s u m e d  t h e  r i s k s  o f  t h e  a c c i -
d e n t ,  a n d  s e c o n d  t h a t  h e  h a d  n o t  e x e r c i s e d  t h e  d e -
g r e e  o f  e a r n  r e q u i r e d  b y  l a w  a n d  t h i r d  t h a t  t h e r e  
w a s  n o  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  d e f e n d a n t  u n d e r  
e i t h e r  a c t .

A f t e r  h e a r i n g  t h e  t e s t i m o n y ,  J u d g e  B o y l e  g r a n t e d  
t h e  m o t i o n  a n d  s a i d  ( p a g e  3 2 ) :

“ I  p u t  i t  u p o n  t h e  g r o u n d  t h a t  t h e r e  w a s  n o  
“  P r o o f  o f  n e g l i g e n c e  i n  a n y  d u t y  t h a t  t h e  d e -  
 ̂ f e n d a n t  o w e d  t o  t h e  s e r v a n t ,  a n d  a l s o  u p o n  t h e  

“ g r o u n d  t h a t  t h e r e  w a s  n o  d a n g e r  t h a t  w a s  n o t  
“ j u s t  a s  a p p a r e n t  t o  t h e  p l a i n t i f f  a s  i t  w a s  t o  t h e  
 ̂  ̂ d e f e n d a n t .  I n  f a c t ,  i t  w a s  a n  o b v i o u s  r i s k .  

“ I  d o n ’ t  t o u c h  t h e  q u e s t i o n  o f  c o n t r i b u t o r y  
n e g l i g e n c e .  I f  t h e r e  w a s  c o n t r i b u t o r y  n e g l i -
g e n c e ,  t h e n  t h a t  w o u l d  b e  m a t t e r  o f  d e f e n s e . ’ ’

T h e  d e f e n d a n t  s t a t e d  i n  i t s  o p e n i n g  t h a t  t h e  c a u s e  
d i d  n o t  p r e s e n t  f a c t s  c o m i n g  u n d e r  t h e  F e d e r a l  
S a f e t y  A p p l i a n c e s  A c t ,  a n d  t h e  J u d g e  c a l l e d  u p o n  
p l a i n t i f f ’ s  a t t o r n e y s  t o  s h o w  i n  w h a t  r e s p e c t  t h a t  
a c t  a p p l i e d .  T h e y  c o u l d  n o t  d o  s o .  A V e  h a v e  n o t  
y e t  b e e n  a b l e  t o  f i n d  a n y t h i n g  i n  t h a t  a c t  w h i c h  r e -
l a t e s  t o  s u c h  a  c a s e  a s  t h i s — - a l t h o u g h  w e  n o t e  f r o m  
t h e  b r i e f  b e l o w  t h a t  p l a i n t i f f  s t i l l  r e l i e s  o n  t h a t  a c t .  
A  r e f e r e n c e  t o  t h a t  a c t  a n d  i t s  s u p p l e m e n t s  w i l l  
s h o w  t h a t  i t  r e f e r s  t o  t h e  c o n s t r u c t i o n  a n d  e q u i p -
m e n t  o f  e n g i n e s  a n d  c a r s  a n d  t o  t h e  v a r i o u s  k i n d s  
o f  s a f e t y  d e v i c e s  t o  b e  u s e d  o n  e n g i n e s  a n d  c a r s .

O n  a p p e a l  b y  t h e  p l a i n t i f f  t o  t h e  S u p r e m e  C o u r t  
t h e  j u d g m e n t  o f  n o n - s u i t  w a s  r e v e r s e d  a n d  venire  
de novo  w a s  o r d e r e d .  T h e  d e f e n d a n t  n o w  a p p e a l s  
f r o m  t h a t  j u d g m e n t  a n d  a s s i g n s  e r r o r  u p o n  t h e  
r e c o r d  a n d  t h e  e r r o n e o u s  r e v e r s a l  o f  t h e  j u d g m e n t  
e n t e r e d  u p o n  t h e  n o n - s u i t .
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i i .

T h e  f a c t s  a r e  v e r y  s i m p l e ,  a l t h o u g h  * t h e  p l a i n t i f f  
a t t e m p t s  t o  c o n c e a l  c e r t a i n  v i t a l  f e a t u r e s .  T h e
p l a i n t i f f  w a s  a n d  h a d  b e e n  a n  e m p l o y e e  o f  t h e  d e -
f e n d a n t  a s  a  l i n e s m a n  f o r  a b o u t  f i v e  y e a r s  ( p a g e  2 6 )  
a n d  w a s  f a m i l i a r  t h e r e f o r e  w i t h  t h e  c o n s t r u c t i o n  o f  
l i n e s  o f  w i r e s .  O n  t h e  d a y  o f  t h e  a c c i d e n t  h e  w a s  
e n g a g e d  w i t h  a  g a n g  o f  l i n e s m e n  i n  t h e  c a r  u n l o a d i n g  
o l d  t e l e p h o n e  p o l e s  a l o n g  t h e  t r a c k s  o f  t h e  c o m p a n y  
f o r  t h e  c o n s t r u c t i o n  o f  a  n e w  l i n e  o f  w i r e s .  T h e r e  
w e r e  t w o  s e c t i o n  g a n g s  t h e r e  a l s o ,  a s s i s t i n g  t h e m .  
W h i l e  t h e  p l a i n t i f f  w a s  l i f t i n g  t h e  t o p  o f  a  p o l e ,  
s o m e  m e n  a t  t h e  o t h e r  e n d  g a v e  i t  a  t w i s t  w i t h  a  
c a n t  h o o k  t o  r o l l  i t  o f f  t h e  t o p  o f  t h e  c a r l o a d ,  b u t  a  
s p i k e  o r  b o l t  c a u g h t  i n  t h e  p l a i n t i f f ’ s  g l o v e  a n d  
t h r e w  h i m  o u t  o f  t h e  c a r  w i t h  t h e  p o l e .

T h e  S u p r e m e  C o u r t  s a i d :
“ W e  a r e  u n a b l e  t o  p e r c e i v e  i n  w h a t  m a n n e r  

“ t h e  p r o v i s i o n s  o f  t h e  F e d e r a l  S a f e t y  A p p l i -
a n c e s  A c t  c a n  b e  i n v o k e d  i n  s u c h  a  s i t u a t i o n .  
“ T h e  n e g l i g e n c e  c h a r g e d  a g a i n s t  t h e  c o m p a n y  
“ i s  f a i l u r e  t o  d i s c l o s e  a  l a t e n t  d a n g e r .  T h e r e  
“ i s  n o  a l l e g a t i o n  t h a t  t h e  f a i l u r e  t o  s u p p l y  t h e  
“ h o o k s  w i t h  w h i c h  t o  h a n d l e  t h e  p o l e s  w a s  t h e  
“ p r o x i m a t e  c a u s e  o f  t h e  i n j u r y .

“ T h e  p l a i n t i f f  t e s t i f i e d  t h a t  t h e  s p i k e  w h i c h  
“ i n j u r e d  h i m  w a s  c o n c e a l e d  s o  t h a t  i n  o b e y i n g  
“ i n s t r u c t i o n s  h e  c o u l d  n o t  s e e  i t ,  a n d  b e c a u s e  
“ o f  t h i s  l a t e n t  d a n g e r  h e  r e c e i v e d  t h e  i n j u r y .  
“ T h e  b o l t  c a u g h t  t h e  p l a i n t i f f ’ s  g l o v e ,  a n d  t h e  
“ f o r c e  o f  t h e  f a l l i n g  l o g  l i f t e d  h i m  a  d i s t a n c e  a s  
“ i t  w e n t  o v e r  t h e  c a r ,  c a u s i n g  t h e  i n j u r y .  W e  
“ t h i n k  t h i s  s i t u a t i o n  p r e s e n t e d  a  j u r y  q u e s -
t i o n .  I t  cannot be assumed that he saw the
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**concealed hook or holt o r that it ivas his duty 
“ to see i t . ”

T h e  S u p r e m e  C o u r t  a c c e p t e d  a l l  o f  o u r  c o n t e n t i o n s  
e x c e p t  t h a t — “ i t  w a s  h i s  d u t y  t o  s e e  i t ” — t h e  h o l t  o r  
s p i k e .  F o r  t h a t  i t  r e l i e d  u p o n  Hauser vs. Am erican  
Surety  Company , 8 5  L .  6 8 6  a n d  t h e  c a s e s  t h e r e i n  r e -
f e r r e d  t o .

T h e  p l a i n t i f f  s a i d  t h a t  t h e s e  p o l e s  ( p a g e  1 0 ,  l i n e  
2 5 )  w e r e  a b o u t  t h i r t y  f e e t  l o n g — old poles  c u t  i n  h a l f .  
A g a i n  ( p a g e  1 1 )  h e  s a i d  t h e y  w e r e  o l d  p o l e s ,  b u t  h e  
d e c l a r e s  ( p a g e  1 2 ,  l i n e  1 0 )  t h a t  h e  d i d n ’ t  s e e  t h e  b o l t  
w h e n  h e  w a s  r o l l i n g  t h e  p o l e  o f f  t h e  c a r .  T h a t  t h e  
g a n g  ( p a g e  1 3 )  p a r t l y  l i f t e d  i t  a n d  w e r e  r e a d y  t o  
g i v e  i t  t h e  f i n a l  p u s h  a n d  a s  t h e  p o l e  t u r n e d  o v e r ,  t h e  
b o l t  h o o k e d  h i m  i n  t h e  g l o v e  a n d  p u l l e d  h i m  o f f  t h e  
c a r .

W e  r e s p e c t f u l l y  c a l l  t h e  a t t e n t i o n  o f  t h e  C o u r t  t o  
t h e  p l a i n t i f f ’ s  l a n g u a g e .  W e  t h i n k  t h e  C o u r t  s h o u l d  
b e  b o u n d  b y  t h e  p r e c i s e  w o r d s  u s e d  b y  t h e  p l a i n t i f f  
a n d  n o t  d r a w  c o n c l u s i o n s  f r o m  t h e m .

“ Q .  W here was this holt in  reference to your 
ability  to see?

A .  I  d i d n ’ t  s e e  t h e  b o l t .  I  w a s  a t  t h e  t o p  o f  
t h e  p o l e  a n d  t h e  b o l t  m u s t  h a v e  b e e n  c o n c e a l e d .  
I f  i t  h a d  b e e n  p l a i n ,  I  c o u l d  h a v e  s e e n  i t .

Q .  T h e  b o l t  w a s  w h e r e ?
A .  I n  t h i s  p o l e ,  p r o j e c t i n g  u p  t h i s  w a y  ( i n -

d i c a t i n g ) .
Q .  W a s  i t  s t i c k i n g  u p r i g h t ?
A .  N o *  s i r ;  i t  w a s  c o n c e a l e d .
Q .  W h a t  d o  y o u  m e a n ?
A .  I t  w a s  h i d .

Q .  Y ou  mean it was on the bottom  part o f the 
pole?
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A .  The boit must heme been turned down. I  
d idn 't see it.

Q .  Was there any appearance o f a bolt at all 
before your eyesf 

A . N o ,  s ir . "

I n  o t h e r  w o r d s  t h e  p l a i n t i f f  s t a t e s  t h a t  h e  d i d  n o t  
s e e  t h e  b o l t  b e c a u s e  i t  w a s  p r o t r u d i n g  f r o m  t h e  
u n d e r s i d e  o f  t h e  p o l e ,  a n d  t h a t  i s  a l l  t h e  p l a i n t i f f  
d o e s  s t a t e .  H i s  s u g g e s t i o n  t h a t  i t  w a s  h i d d e n  o r  c o n -
c e a l e d  f r o m  h i m  b y  t h e  t h i c k n e s s  o f  t h e  p o l e  i s  o f  n o  
w e i g h t .  W e  s u b m i t  t h a t  t h e  p r o t r u s i o n  o f  t h e  s p i k e  
o r  b o l t  f r o m  t h e  u n d e r s i d e  o f  t h e  p o l e  w a s  a n  o b v i o u s  
a n d  n o t  a  l a t e n t  d a n g e r .

O n  c r o s s - e x a m i n a t i o n  ( p a g e  2 3 ,  l i n e  3 3 )  h e  a d -
m i t t e d  t h a t  w h e n  h e  g o t  o n  t h e  e a r  l i e  s a w  t h a t  t h e  
p o l e s  h a d  b e e n  u s e d  b e f o r e  a n d  t h a t  t h e y  w e r e  l a i d  
( p a g e  2 4 )  b u t t s  a n d  t o p s  b o t h  a t  e a c h  e n d  o f  t h e  

c a r .  O n  t h e  s a m e  p a g e  ( l i n e  2 5 )  l i e  w a s  a s k e d  
w h e t h e r  l i e  d i d  n o t  s e e ,  w h e n  h e  w a s  c l i m b i n g  o v e r  
t h e  c a r  o f  p o l e s ,  t h a t  t h e  t o p s  h a d  b e e n  c u t  f o r  c r o s s  
b a r s  a n d  s a i d ,  “ N o, s ir— I  w asn't looking fo r  any-
thing like th a t ."  H o w e v e r ,  h e  s a w  e n o u g h  t o  p u t  h i m  
o n  n o t i c e .

H e  s a i d  ( p a g e  2 5 )  t h a t  t h e  f i r s t  p o l e  p u s h e d  o f f  
w a s  t h e  e a s i e s t  o n e  t o  h a n d l e ,  a n d  t h e  s e c o n d  o n e —  
t h a t  t h e y  w e r e  w o r k i n g  o n — w a s  t h e  n e x t  e a s i e s t .  
T h a t  t h e  m e n  a t  h i s  e n d  o f  t h e  p o l e — t h e  t o p — w e r e  
l i f t i n g  a n d  t h e  m e n  a t  t h e  o t h e r  e n d  r o l l e d  t h e  b u t t  
w i t h  c a n t  h o o k s .

C o u n s e l  t o o k  t h r e e  p a g e s  o f  h i s  b r i e f  i n  t h e  S u -
p r e m e  C o u r t  i n  c o n t e n d i n g  t h a t  t h e r e  w a s  n o  p o s s i b l e  
w a y  b y  w h i c h  t h e  p l a i n t i f f  c o u l d  h a v e  d e t e r m i n e d  
w h e t h e r  t h e r e  w a s  a  b o l t  i n  t h e  u n d e r s i d e  o f  t h e  t o p  
o f  t h i s  p o l e ,  b u t  h e  o v e r l o o k e d  e n t i r e l y  t h e  f a c t  t h a t  
t h e  p la in tiff could have fe lt under the pole until his
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hands, a n d  t h a t  h e  c o u l d  n o t  h a v e  f a i l e d  t o  h a v e  f e l t  
u n d e r  t h e  p o l e  w i t h  h i s  h a n d s  i f  h e  w a s  l i f t i n g  t h e  
t o p  a s  s t a t e d .  H e  w a s  b o u n d  t o  h a v e  h i s  e y e s ' o n  h i s  
j o b  a n d  w a t c h  t h e  p o l e  a s  i t  w a s  l i f t e d  a n d  t u r n e d .  
H o w e v e r ,  t h e  c a s e  i s  m o r e  s e r i o u s  f o r  h i m  t h a n  t h a t ,  
f o r  h e  h a s  a d m i t t e d  t h a t  h e  c l i m b e d  u p o n  t h i s  c a r  
o f  o l d  p o l e s  a n d  d i d n ’ t  t a k e  t h e  t r o u b l e  t o  l o o k  a n d  
s e e  w h a t  s h a p e  t h e y  w e r e  i n — w h e t h e r  t h e  t o p s  h a d  
b e e n  c u t  f o r  c r o s s  b a r s .  I f  h e  d i d n ’ t  l o o k  t o  s e e  
w h e t h e r  t h e  p o l e s  w e r e  o r  w e r e  n o t  c u t  f o r  
c r o s s  a r m s ,  h e  c e r t a i n l y  d i d n ’ t  l o o k  c l o s e l y  
e n o u g h  t o  d e t e r m i n e  w h e t h e r  o r  n o t  t h e r e  w e r e  
s p i k e s  i n  t h e  p o l e s .  ( T h e  c o m p l a i n t  c h a r g e s  t h a t  a l l  
t h e s e  p o l e s  h a d  b o l t s  o r  s p i k e s  i n  t h e m ,  a n d  h e  c a n ’ t  
s u c c e s s f u l l y  d e n y  t h a t  n o w . )

T h e  p l a i n t i f f ’ s  c h a r g e  o f  n e g l i g e n c e  i s  t h a t  t h e  d e -
f e n d a n t  p e r m i t t e d  s p i k e s  o r  b o l t s  t o  p r o t r u d e  f r o m  
t h i s  c a r l o a d  o f  p o l e s  w i t h o u t  t h e  k n o w l e d g e  o f  t h e  
p l a i n t i f f .  I t  w a s  e n t i r e l y  l a w f u l  t o  s h i p  t h o s e  p o l e s  
a n d  t o  u s e  t h e m  o v e r  a g a i n .  I f  t h e  c o n d i t i o n  o f  t h e  
p o l e s  w a s  o b v i o u s  t o  t h e  e m p l o y e e s  w o r k i n g  u p o n  
t h e m ,  t h e y  w e r e  b o u n d  t o  s e e  t h a t  c o n d i t i o n .  T h e r e  
w a s  n o  d u t y  t o  w a r n  e m p l o y e e s  o f  c o n d i t i o n s  o b v i o u s  
t o  t h e m ,  w h i c h  t h e y  c o u l d  s e e  i f  t h e y  t o o k  t h e  t r o u b l e  
t o  l o o k  a n d  s e e  f o r  t h e m s e l v e s .  T h a t  i s  w e l l  s e t t l e d .

W e  s u b m i t  t h a t  t h e  p l a i n t i f f  c a n n o t  i m p o s e  l i a b i l -
i t y  o n  t h e  d e f e n d a n t  o n  t h e  g r o u n d  o f  n e g l i g e n c e  b y  
s a y i n g  t h a t  h e  w a s  h u r t  b y  a  c o n d i t i o n  t h a t  h e  d i d  n o t  
t a k e  t h e  t r o u b l e  t o  l o o k  f o r .  I t  w a s  h i s  d u t y  a s  a  l i n e s -
m a n ,  a n d  a  p e r s o n  n e c e s s a r i l y  f a m i l i a r  w i t h  t h e  
h a n d l i n g  a n d  l o o k s  o f  p o l e s ,  n e w  a n d  o l d ,  t o  o b s e r v e  
w h e t h e r  t h e y  w e r e  n e w  o r  o l d  a n d  i f  o l d  w h a t  t h e i r  
c o n d i t i o n  w a s  a n d  w h e t h e r  d a n g e r o u s .  H e  d e c l a r e s  
t h a t  a l t h o u g h  h e  c l i m b e d  u p  o n  t h i s  c a r  o f  p o l e s  ( a n d  
n e c e s s a r i l y  w a l k e d  a b o u t  o n  t h e m  m o r e  o r  l e s s  t o
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g e t  h i s  p o s i t i o n ) ,  h e  d i d  n o t  o b s e r v e  w h e t h e r  o r  n o t  
t h e y  w e r e  c u t  f o r  c r o s s  a r m s .  T h a t  w a s  c e r t a i n l y  
h i s  d u t y  b e c a u s e  t h a t  w o u l d  h a v e  d i s c l o s e d  w h e t h e r  
o r  n o t  s p i k e s  o r  b o l t s  h a d  b e e n  d r i v e n  i n  t h e m  a n d  
w h e t h e r  o r  n o t  s p i k e s  a n d  b o l t s  w e r e  l i k e l y  t o  b e
i n  t h e m  a t  t h a t  t i m e .  „

T h e  t r i a l  J u d g e  f o l l o w e d  t h e  w e l l - s e t t l e d  l a w  o t  
N e w  J e r s e y  w h e n  h e  r u l e d  t h a t  t h e  p l a i n t i f f  h a d  n o t  
m a d e  a  c a s e  a g a i n s t  t h e  d e f e n d a n t  u n d e r  t h e  f o u r t h  
p a r a g r a p h  o f  t h e  c o m p l a i n t ;  n a m e l y ,  “ T h a t  t h e  
d e f e n d a n t  n e g l i g e n t l y  a n d  c a r e l e s s l y  a n d  w i t h o u t  
f a u l t  o n  t h e  p l a i n t i f f ’ s  p a r t  p e r m i t t e d  c e r t a i n  s p i k e s  
o r  b o l t s  t o  p r o t r u d e  f r o m  s a i d  p o l e s ,  which condition  
was unknown to the p l a i n t i f f T h a t  t h e r e  w a s  n o  
n e g l i g e n c e  i n  p e r m i t t i n g  s p i k e s  o r  b o l t s  t o  p r o t r u d e  
f r o m  t h e  p o l e s  a n d  i n  n o t  w a r n i n g  t h e  p l a i n t i f f  
s p e c i f i c a l l y  o f  t h a t  c o n d i t i o n .  W e  s u b m i t  t h a t  t h e  
c a s e  a t  b a r  i s  n o t  a t  a l l  l i k e  t h e  H a u s e r  c a s e  o r  t h e  
c a s e s  t h e r e i n  c i t e d ,  b e c a u s e  t h e  q u e s t i o n  i n v o l v e d  
w a s  w h e t h e r  t h e  n e g l i g e n t  c o n d i t i o n  w a s  o b v i o u s  t o  
a n  u n s k i l l e d  w o r k m a n  w h i l e  e n g a g e d  i n  a n  o c c u p a - ’ 
t i o n  i n  w h i c h  h e  w a s  u n t r a i n e d  a n d  t o  w h i c h  h e  w a s  
u n a c c u s t o m e d ,  a n d  w h i c h  n o  o n e  b u t  a  s k i l l e d  w o r k -
m a n  c o u l d  h a v e  d i s c o v e r e d .  W e  r e s p e c t f u l l y  s u b m i t  
t h a t  t h e s e  c a s e s  a r e  n o t  i n  p o i n t .

I I I .

A s  t o  c a n t  h o o k s .  T h e  p l a i n t i f f  s a i d  ( p a g e  2 1 )  t h a t  
t h e  g a n g s  u n l o a d i n g  t h e s e  p o l e s  s h o u l d  h a v e  c a n t  
h o o k s ,  a n d  i n  a n s w e r  t o  t h e  s p e c i f i c  q u e s t i o n  a s  t o  
w h e t h e r  t h a t  m a d e  t h e  w o r k  s a f e ,  s a i d  y e s .  O b j e c -  

*  t i o n  w a s  m a d e  t o  t h e  m a t t e r  b e i n g  r e p e a t e d  a s  c a l l -
i n g  f o r  à  c o n c l u s i o n .  T h e  q u e s t i o n  w a s  p u t  i n  a  d i f -
f e r e n t  f o r m  a n d  h i s  c o n c l u s i o n  a g a i n  s t a t e d  t h a t  t h e
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u s e  o f  t l i e  b o o k  m a d e  t h e  w o r k  e a s i e r  a n d  s a f e r .  T h i s  
w a s  s u b j e c t  t o  t h e  o b j e c t i o n  a n d  e x c e p t i o n  o f  t h e  d e -
f e n d a n t .  T h e  m a t t e r ,  h o w e v e r ,  h a s  l i t t l e  o r  n o  i m -
p o r t a n c e  i n  t h e  c a s e ,  a s  h e  a d m i t t e d  ( p a g e  2 2  l i n e  
1 0 )  t h a t  t h e  g a n g  h a d  t w o  c a n t  h o o k s  a n d  t h e y  w e r e
i n  u s e  b y  p a r t  o f  t h e  g a n g  a t  w o r k  o n  t h e  h e a v y  e n d  
o f  t h e  p o l e .

W e  s u b m i t  t h a t  i n  t h e  f a c e  o f  t h e  t e s t i m o n y ,  i t  c a n -
n o t  b e  c o n t e n d e d  t h a t  t h e r e  w a s  a n y  f a i l u r e  t o  s u p p l y  
c a n  h o o k s  f o r  t h e  u s e  o f  t h i s  g a n g ,  o r  t h a t  a  c a n t  
h o o k  w o u l d  h a v e  m a d e  t h e  p l a i n t i f f ’ s  w o r k  a n v  
e a s i e r  o r  s a f e r .  I t  i s  i m p o s s i b l e  t o  l i f t  w i t h  a  c a n t  
h o o k ,  t o r  c a n t  h o o k s  d o n ’ t  t a k e  h o l d  f o r  l i f t i n g  p u r -
p o s e s ,  b u t  o n l y  f o r  a  t w i s t i n g  o r  t u r n i n g  m o v e m e n t

t h e  c a n t  h o o k  s i m p l y  g i v e s  a  l e v e r a g e  a r m  f o r  u s e  
i n  t u r n i n g  a  p o l e  o v e r .

I V .

A s  t o  a s s u m p t i o n  o f  r i s k .  T h e  S u p r e m e  C o u r t  o f  
t h e  U n i t e d  S t a t e s  h e l d  i n  t h e  c a s e  o f  Seaboard A ir  
L m e  R y vs. H orton ,  2 3 3  U .  S .  4 9 2 ,  5 8  L a w  E d .  1 0 6 2

1 ^  A s s u m p t i o n  o f  r i s k  i s  a  d e f e n s e  t o  a n  a c t i o n  
u n d e r  t h e  f  e d e r a l  E m p l o y e r s ’ L i a b i l i t y  A c t  i n  a l l  
e a s e s  a s  a t  c o m m o n  l a w ,  e x c e p t  w h e r e  t h e  v i o l a t i o n  
b y  a  e a r n e r  o f  s o m e  f e d e r a l  s t a t u t e  e n a c t e d  f o r  
t h e  s a f e t y  o f  e m p l o y e e s  c o n t r i b u t e d  t o  t h e  d e a t h  o r  
i n j u r y  o f  a  s e r v a n t . ”

“ A n  e m p l o y e e  a s s u m e s  t h e  r i s k  o f  r n j u r v  f r o m  
s w  t  r a n g e r s  a s  a r e  n o r m a l l y  a n d  n e c e s s a r i l y  i n c i -
d e n t  t o  h , s  e m p l o y m e n t ,  a n d  w h i c h  a r e  p r e s u m a b l y  

a k c n  m t o  c o n s i d e r a t i o n  i n  f i x i n g  h i s  c o m p e n s a t i o n ,  
i r r e s p e c t i v e  o f  I n s  a c t u a l  k n o w l e d g e  o f  t i r e  d a n g e r  ”

thJ/coutt tn” e h3S bee"  a®m ed tfaBe “ d »8»ia
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I n  t h e  c a s e  o f  Reed vs. S tockm eyer, 7 4  F e d .  R e p .  
] 8 G '  2 0  C .  C .  A .  3 8 1  t h e  C o u r t  s a i d — “ W h e r e  a  s e r -
v a n t  i s  a n  a d u l t  o f  o r d i n a r y  i n t e l l i g e n c e ,  h e  c a n n o t  
r e l i e v e  h i m s e l f  o f  t l i e  d u t y  i m p o s e d  b y  l a w  m  r e g a r d  
t o  a s s u m p t i o n  o f  r i s k s  o n  t h e  g r o u n d  t h a t  h e  i s  o b e y -
i n g  o r d e r s  o f  t h e  m a s t e r ,  o r  o f  a  r e p r e s e n t a t i v e  o  
t h e  m a s t e r ,  o r  b e c a u s e  f a i l u r e  t o  o b e y  w i l l  r e s u l t  m  
l o s s  o f  e m p l o y m e n t . ”  ( C i t i n g  a u t h o r i t i e s . )  D e c l i n -
i n g  h e  m a y  l o s e  e m p l o y m e n t ;  a c c e p t i n g ,  h e  a s s u m e s  
t h e *  r i s k s  a t t e n d i n g  t h e  s e r v i c e ,  i f  h e  k n o w s  o r  h a s  
b e e n  p r o p e r l y  w a r n e d  o f  t h e m .  T h e  s e r v a n t  i s  n o t  
u n d e r  g u a r d i a n s h i p .  H e  i s  a  f r e e  m a n  a t  l i b e r t y  t o  
m a k e  s u c h  c o n t r a c t s  a s  h e  w i l l .  T h a t ,  t h r o u g h  s t r e s s  
o f  c i r c u m s t a n c e s ,  h e  c o n s e n t s  t o  t h e  o r  e r s  o  o 
m a s t e r  r a t h e r  t h a n  b e  d i s c h a r g e d  f r o m  e m p l o y m e n t ,  
d o e s  n o t  i m p o s e  l i a b i l i t y  u p o n  t h e  m a s t e r  b e c a u s e  
o f  s u c h  d e m a n d ,  i f  h e  h a s  o t h e r w i s e  p e r f o r m e d  t h e  
d u t y  w h i c h  t h e  l a w  i m p o s e s  u p o n  h i m  w i t h  r e s p e c t

t o  t h e  s e r v a n t . ”

I n  t h e  c a s e  o f  jHightower vs. So. Ry. Co., 9 1  S .  E .  
5 2  i t  a p p e a r e d  t h a t  t h e  p l a i n t i f f  h a d  t o  d r i v e  s p i k e s  
i n t o  n e w  t i e s  w h i c h  w e r e  b e i n g  p u t  m  t h e  t r a c k .  
T h e  p l a i n t i f f  t o l d  t h e  f o r e m a n  t h a t  n e w  s p i k e s  
s h o u l d  h e  u s e d  b e c a u s e  t h e  t i e s  w e r e  h a r d  a n d  t h e  
n e w  s p i k e s  w o u l d  b e  l e s s  l i k e l y  t o  r e b o u n d  o r  j u m p  
w h e n  b e i n g  d r i v e n  i n .  B u t  t h e  f o r e m a n  d i r e c t e d  h i m  
p e r e m p t o r i l y  t o  u s e  t h e  o l d  s p i k e s  a t  o n c e .  P l a i n -
t i f f  t h e n  u n d e r t o o k  t o  d r i v e  a n  o l d  s p i k e  i n t o  a  n e w  
t i e  w h e n  i t  r e b o u n d e d ,  s t r u c k  h i s  l e g  a n d  m j u r e c  
h i m  T h e  C o u r t  s a i d - “  T h u s ,  w i t h  k n o w l e d g e  
e q u a l ,  i f  n o t  s u p e r i o r ,  t o  t h a t  o f  t h e  d e f e n d a n t  h e  
c o u l d  n o t  b e  r e l i e v e d  o f  h i s  l e g a l  d u t y  b e c a u s e  t h e  
o r d e r  w a s  a b r u p t  a n d  p e r e m p t o r y ,  o r  b e c a u s e  o t  a  
f e a r  o f  l o s i n g  h i s  e m p l o y m e n t ,  o r  b e c a u s e  h e  d i d  n o t
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h a v e  t i m e  t o  r e f l e c t  u p o n  t h e  m a t t e r .  P r e c i s e l y  t h a t
n n g -  h a p p e n e d  w h i c h  t h e  p l a i n t i f f  a n t i c i p a t e d  ”

p J n ‘ h e  *® s * o f  K a la y is  vs. N o. Pac. Ry. Co., 1 G 5  
, . c ’ e P '  ^ l e  p l a i n t i f f  w a s  r i d i n g  o n  a n  i n s p e c t i o n  
t i - i p  o n  a  m o t o r  d r i v e n  h a n d  c a r  w i t h  h i s  f o r e m a n .  
1  h e  c a r  c a r r i e d  a  n u m b e r  o f  t r a c k  t o o l s .  O n e  o f  

t h e  t o o l s  f e l l  o f f  t h e  f r o n t  e n d  o f  t h e  c a r  d e r a i l i n g  i t  
a n d  i n j u r i n g  t h e  p l a i n t i f f .  T h e  C o u r t  t h o u g h t ,  c o n -  
s i c  e r m g  t h e  d u t i e s  a n d  p o s i t i o n s  o f  t h e  m e n  o n  t h e  
m o v i n g  c a r ,  t h a t  t h e  f a u l t  i n  n o t  o b s e r v i n g  t h a t  t h e  
w r e n c h  w a s  a b o u t  t o  f a l l  w a s  t h e  f a u l t  o f  K a l a v i s  
r a t h e r  t h a n  t h e  f o r e m a n .  I t  w a s  h e l d  t h e r e  w a s  n o  
n e g l i g e n c e  o n  t h e  p a r t  o f  t h e  d e f e n d a n t  a n d  t h e
p l a i n t i f f  a s s u m e d  w h a t e v e r  r i s k  t h e r e  w a s  i n  r i d i n g  
o n  t h e  c a r .  ”

* n .  c a s e  o f  Bjornsen vs. No. Pac. R . C o ., 8 0 4  
W a s h .  2 2 ° ;  1 4 6  P a c .  R e p .  5 7 5  i t  a p p e a r s  t h a t  t h e  
p l a i n t i f f  w a s  e n g a g e d  i n  u n l o a d i n g  c a r s  o f  c o a l  a t  
t h e  c o a l  b u n k e r s .  T h e  c a r s  w e r e  s h u n t e d  o v e r  t h e  
h u n k e r s  a n d  u n l o a d e d  t h r o u g h  t r a p  d o o r s  T h i s  
a c c i d e n t  h a p p e n e d  b y  r e a s o n  o f  t h e  d a m p n e s s  o f  t h e  
c o a l  s o  t h a t  t h e  d o o r s  w e r e  s w o l l e n  a n d  w o u l d  n o t  
o p e n  w h e n  t h e  f a s t e n i n g s  w e r e  l o o s e n e d .  T h i s  w a s  
n o t  u n u s u a l .  W h e n  i t  h a p p e n e d  i t  w a s  u s u a l  t o  f o r c e  
i r o n  b a r s  d o w n  t h r o u g h  t h e  c o a l  a n d  h a m m e r  u p o n  
t h e  d o o r s  W h i l e  p l a i n t i f f  w a s  a t t e m p t i n g  t o  f o r c e  
o p e n  t h e  d o o r  m  t h i s  m a n n e r  h e  f e l l  t h r o u g h  w i t h  t h e  
c o a l  i n t o  t h e  b u n k e r s .  I n  a f f i r m i n g  t h e  j u d g m e n t ,  t h e  
C o u r t  h e l d  t h a t  t h e  e v i d e n c e  f a i l e d  t o  m a k e  a  c a u s e  
o l  a c t i o n  a g a i n s t  t h e  d e f e n d a n t ;  t h a t  u n d e r  t h e  e v i -  
d e n c e  t h e  w o r k  h a d  n o  p e c u l i a r  h a z a r d s  a t t e n d i n g  
i t  a n d  t h a t  i t  w a s  n o t  n e g l i g e n c e  o n  t h e  p a r t  o f  t h e
d e f e n d a n t  t o  u s e  c a r s  s u c h  a s  p l a i n t i f f  w a s  u n l o a d -
i n g .



11B rie f fo r  Appellant

I t  i s ' r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  j u d g m e n t  o f  
t h e  S u p r e m e  C o u r t  m u s t  b e  r e v e r s e d  a n d  t h e  j u d g -
m e n t  o f  n o n - s u i t  i n  t h e  C o m m o n  P l e a s  b e  a f f i r m e d .

G A S K I L L  &  G A S K I L L ,
A ttorneys o f Defendant- 

\ Appellant.


