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Between
Theodore F. Randolph, N al.,
Trustees,

Appellants, y On Appeal.
and

Reuben S. Middleton, et. als.,
Appellees.

BRIEF OF OPENING ARGUMENT;

Section first of the order to sell, appealed from, directs
that the receiver shall sell, in one parcel, all the corporate
rights, privileges and franchises of the company, with all its
property of every kind belonging to the company included
m and covered by appellants’ mortgage, and including the
ranchise to extend the railroad to tide-water, freed and
cleared of all encumbrances.

Case, page. 37, lines 4-16.

The Constitution of the Uuited States provides that no-

fate shall pass any ex-postfacto law, or law impairing the
obligation of contracts. (Art. 1, § 10>

e Constitution of New Jersey has the same provision*

Hb additional one that the legislature shall not pass*
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any law depriving a party of any remedy for enforcing a
contract which existed when the contract was made. (Ait.
3,§7,1 3)

By direct analogy, no court can have power to do, without
statute, that which the legislature is forbidden to authorize
by law.

This order complained of violates both constitutional pro-
visions/ . . ,

It impairs the obligation of the contract in appellants
mortgage contained, and deprives appellants, and theii
cestui que trusts, of the remedies which existed when tie
contract was made, for its enforcement.

See Mortgage,p. 15-35.

The mortgage conveys the property in fee, subject only
to be defeated by one contingency, to wit, payment of prin-
cipal and interest in full. # .

Mortgage,p. 19 1. 30,p. 20 . 7, inclusive.
Powell on Mortgages, 157, N. A.

But this order takes the property away entirely, and H
pels mortgagees to be satisfied with what U may
sale over which they have no contiol. ”
they are given the property in fee, in case of detau

the order, nothing but what may be realized a ay
sale. The receiver may sell for what the piopJ * , tO
bring. He is not even required to make it bring g

pay the mortgage.
In this respect the order is unconstitutional.

The mortgage gives three remedies for enforcing the

tract:
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1. The ordinary equitable remedy by foreclosure and sale.

2. The right to take the railroad, with all its franchises
and property, and operate it until the revenues derived fiom
it, over and above expenses and repairs, shall have paid in
full the interest and principal of the bonds, and all com-
missions, advances, disbursements and expenses of the trus-
tees.

Mortgage,p. 20 I. 8, p. 21 . 35, inclusive.

3. The right to enter and sell, or, without entry, to sell, at
a time selected by them, the railroad and all its appurte-
nances, and to make and deliver deeds in fee simple therefor,
and out of the proceeds to pay the total indebtedness of the
bonds and the commissions, advances, disbursements and ex-
penses of the trustees.
Mortgage,p. 21 1. 35,p. 26 [. 3, inclusive.

The order deprives appellants of all these remedies. In
this respect it is unconstitutional.
Martin vs. The Somerville Go., 3 Wall, Jr.,p. 206.

THE STATUTE.
1. Hot Eetroactive.

It is said the order was made by virtue of a statute passed
March 17, 1870.

See Laws, 1870, p. 55.

Hot this statute was not passed until after the execution,
delivery and record of appellants’ mortgage.

Mortgage, p. 15, 1.1 and 2 : p. 33, 34 and 35.



Therefore it cannot be. construed to apply to this mort-
gage.

“Words in a statute ought not to have a retrospective

“ operation, unless they are so clear, strong and imperative,
“ that no other meaning can be annexed to them, or unless
“ the intention of the legislature cannot be otherwise satis-
“ fied. This rule ought to be especially adhered to, when
“ such a construction will alter the preexisting situation of
parties, or will affect or interfere with their antecedent
rights, services and remuneration.”

United States vs. Heth, 3 Cranch, 413.

Berdan vs. Van Riper, 1 Harr., 15.

«

«

2. Construction of the W ord May.

But even if the statute be construed to be retioactive,

still it does not authorize the order in question.

The statute (laws, 1870,p. 56) says “ but where .such pro-
perty is subject to a mortgage, the chancellor may, J"
“ the consent of the plaintiff, or without such consenti e
“ principal is not due, direct a sale or lease to be ma e, su
“ject to the lein of the mortgage.”

In this case there is a mortgage, and as appears o

face thgprincipal is not due.
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This being the case it becomes the chancellor’s duty to
make the order, if at all, subject to the mortgage.

He has no option, the word “ may”
“ shall.”

must be construed.

McDougall vs. Patterson, 11 G. B., 755.
Sedgwick, 438.
Potter’s Dwarris on Stat., 220, and authorities

there cited. . . 1_* 7 * < (@3l0.Ca*/

tX JLCb $

%> ¢~

3. XINCONSTITUTIONALITV.

If this statute shall be construed to have' a' retroactive'
effect, and to include this mortgage, and to give the chan-
cellor an option to order the land sold clear of this mort-
gage, then I submit that, as to this mortgage,, the statute is
unconstitutional and void, for the same reasons as those
above applied to the order.

Martin vs. The Somerville Co., 3 Wall, Jr., 206..
Berdan vs. Van Riper, 1 Harr., 11-13.
McCracken vs. Hayward, 2 Howard, 612-614.
Curran vs. Arkansas, 15 Howard, 304-319..

Avrvitarw Y /coxwy LXE A 3//
CtrrCc-j ¢ru. Xv? 0<2p.
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mi
Cases Cited in the O pinion Considered.

The ease of Potts vs. N. J. Arms and Ordnance Go., 2
C. E. Green, cited by his Honor the Chancellor, in the
opinion, even if correct, does not apply to this case. There,
so far as appears by the opinion, the only right ot the mort-
gagee was py foreclosure in equity. In the present case
three remedies existed when the contract was made, and by
its terms, ope equitable and two legal.

The case [jof Reader vs. S. E. Road Dist., 7 Vroom, 213,
+also cited, ffyils to apply. The corporation the.e referred to
owned no property, and the act dissolving it expressly saved
the obligation of contracts, leaving the remedy the same as
before its repeal.

The learned justice who delivered the opinion sustains the
case of Martin vs. Tke Somerville Co., when the facts are

similar to the present. (Seepage 280.)

IL.

The A cquisitions.

Section ” of the order directs the sale of the water front
at Jersey (|ity, separately, from the property mentioned m
section 1 thereof, but subject to appellants’ mortgage.

See case,p. 37, 1. 17-25.

But this water front property is.included in appellants

mortgage.;
Mortgage, p. 30, 1. 1-85,p. 31, [. 10-20.

It is there covenanted that whenever, and as often as tie
company shall acquire lands or any property which s a
result from any addition or chartered rights of the
in the ownership or management ot said main line o
road, the trustees (appellants) shall acquire, possess an

A
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the same, and also the said main line of railroad, upon and
subject to the trusts of the mortgage—that not to include a
branch railroad.

By supplement of 1872, February 29, laws 1872, p. 309-
314, the company were authorized to extend their railroad
from its proposed terminus in Essex County to the exterior
line for solid filling established in the Hudson River. See
section 1.

The authority is not to build a branch only, (this also is
given), but to extend their railroad.

The act also empowers them to buy land.

This land was bought by authority of that act, and is an
acquisition resulting from an addition or chartered rights of
said company, and by the terms of the mortgage passes the
fee to the appellants, subject to the trusts of the mortgage.

Such a covenant binds, within the limits of its terms, and
suffices to pass the acquisitions.

Davenport vs. Lamb, 13 Wal., 430, 431.

The order, therefore, directs the mortgaged property to

e SW in two parcels, one free of appellants mortgage, the
other subject.

In this respect also it is, I respectfully submit, both im-
provident and unconstitutional.

FLAVEL McGEE.

Of thk°hE %~Tlle references to 1 mortgageI are to the paging at the end
00 , those to “ case” are to the body of it.






n |Iumcenr of peg.

Between

Reuben S.Middleton,

Complainant,

and BilL

The New Jeesey W est Line Rail-]

koad Company,

Defendant.

To Bis Honor Theoaoece Runyon, Chancellor of the State

of New Jersey :

Humbly complaining, showeth unto your Honor, your
orator, Reuben S. Middleton, of the city of New York, in
the county and state of New York, that The New Jersey
West Line Railroad Company, the defendant herein, is a
corporation duly organized under and by virtue of a special
act ot the Legislature of the state of New dJersey, entitled

An act to charter the Passaic Yalley and Peapack Rail-
road Company,” approved March 29, 1865, and the several
acts amendatory and supplemental thereto.

And your orator further showeth unto your Honor, that

y one of the supplements to the said act, entitled “An act
to change the name of the Passaic Yalley and Peapack

aithoad Company,” approved February 15, 1870, the cor-
porate name of the said company or corporation, as desig-
nated in the original act or charter, was changed from the

assaic Yalley and Peapack Raiiroad Company to The
ew “ei'sey West Line Railroad Company, by which name

10

20
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it was, at the times hereinafter specified, and now is desig-
nated and known ; that under and by virtue of the said act
of incorporation, and the supplements thereto, the said
company went into operation, was duly organized and com-
menced business, exercising the powers, privileges and
franchises, thereby conferred ; that the said corporation,
under the said act and the supplements thereto, after its
organization as aforesaid, in pursuance of the powers there-
by conferred, commenced the construction of the said rail-
road on the route authorized by the said.act and the sup-
plements thereto, and selected by the said corporation by
virtue thereof
And your orator further shows unto your Honor, that the
said corporation did also in pursuance of the said act of
incoiporation and the supplements thereto, afterwards and
on the eleventh day of March, in the year eighteen hundred
and seventy, and at different times subsequent thereto, and
piior to January ninth, eighteen hundred and'seventy-one,
make and issue the bonds of the said company for the agre-
20 gate sum of three millions of dollars, each bond being for
the sum of one thousand dollars, and the said bonds being
numbered respectively from 1 to 3,000 inclusive, which
bonds so issued have attached thereto coupons or warrants
for the payment of interest thereon at the rate of seven per
centum per annum, and are made payable to Theodere F,
.Randolph and Benjamin G .’Clark, or to the bearer thereof;
and did also on the day and year aforesaid make and execute
and deliver to the said Theodore F. Randolph and Benjamin
Gr. Clark, as trustees, a certain indenture of mortgage bear-
30 ing date on that day, in and by which said indenture of
mortgage the said company granted and conveyed to the
said Theodore F. Randolph and Benjamin G. Clark, in trust,
all and singular .the railroad of the said The New Jersey
West Line Railroad Company, and all the appurtenances
thereto belonging, acquired and to be acquired, constructed
and to be constructed throughout and along the entire main
line of the said company’s railroad, from the eastern terminus
thereof in the city of Newark, to the westerly terminus
thereoi at the Pennsylvania State Line, including all the
40 lands and real estate acquired or to be acquired by the said
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-companion which the said main line of the said eom-
; panj s railroad is by law authorized to be constructed : and
B Property real and personal of the said company con-

le With the said raijrpad whicp thb

uerne the payment of the bonlfs so issued as aforesaid ac
«ending to the condition contained'therein.
1B H iB B U y°nr Honor that

lundred n 6 owner and NTUNT A valne °f 1
M Hsixty-seven of the said honds of the said railroad 1

Wt B Y s e
g8 B 1B B i T

ol New yo .1 the State of New

sper annum B B B = B H per centum
AmericBIBB of
emher oVv.
eonpons thereto f 1 f 1 Presentation ¥nd surreWder of the 2¢

due; B B B B B “ H Goverally should hecome
o B~ B 27BBE 181
Went of interest °f

mcoupons thereofsbj* E f1f1 haTC be°°me Payable and the

thereof demanded”011d 7® heen Predented and the amount
for a period |~ B I H eor'tinuance of the said default

|]couponsand * B B BAB n B H Presentment of
come due in B BB rP-eipal of the said honds to he-

eertain deed of . a"d with 1 effect Provided in a
said bonds all he” pr .,nortSaKe securing the same, which S0

e%htee, ha,d .ed $)d ec H B 1
President and seer ? %I H&db’sﬁned I the
sealed with the o ta'y °f Ihe Said eomPany, and are duly
Anri corporate seal thereof.
98 express oomiv ” m\b uni® yenr Honor that by
@ﬁe became due ' 7 the 8aid bonds, and each of them,
$i2h m  hundred a,d/ ayablem the first day of November,
do]l@@ingdA I IB—’A .rvlﬁ), «  sum ?t ﬁhirty-l.ive
for interest for H °f th®1Inited State3 of America, being
ix months, at the rate of seven per centum
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per annum, no part of which said sum has been paid by the
said company to your orator or to any other person or per-
sons on his behalf, notwithstanding the said coupons were-
duly presented and the payment of the said interest duly de-
manded upon each of them ; that by reason of the default
in the non-payment of the said interest, the whole amount
of the principal sum named in each of the said bonds became
due and payable by the terms thereof to your orator.

And your orator further showeth unto your Honor, that

10 there is now due and owing from the said railroad company
to your orator in all the sum of two hundred and sixty-seven
thousand dollars, with interest thereon from thee first day of
May, eighteen hundred and seventy-one, in gold coin of the-
United States of America.

And your orator further showeth unto your Honor, that
from and after the said first day of November, in the year
eighteen hundred and seventy-one, the said railroad com-
pany have refused and neglected to pay the principal and
interest on the bonds so held by your orator when the same

20 were presented for that purpose, and still neglect and refuse
to pay the same as well'as other bonds, together with its-
just debts due and owing from the said company, and that
the said company have suspended since the time last above-
mentioned the payment of the interest due on all of the said
bonds.

And your orator further shows, that the entire amount of
the indebtedness of the said railroad company, represented
by its said bonds, is the sum of three millions of dollars oi
more, with large amounts of interest accrued threupon an

30 unpaid, and that all the franchises and property of the sai
company, of any and all kinds whatsoever, will not excee
in value the sum of twelve hundred and fifty thousand do
lars; that but a small portion of their road has been con
structed, to wit: that portion running from Bernardsvi e
to Summit, in the State of New Jersey, a distance of
fourteen miles ; that the only income ot the business o
said railroad company is derived from that portion o tm
road and from no other source. .

And your orator further showeth unto your Honoi, t a

40 the said property and franchises of the said railroad compa
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are being depreciated in value, and that thesaid company,
asyour orator is informed and verily believes to be true, is
now insolvent and unable to pay its just debts, and that
tilere is no hope or expectation of its ever heiny able to pay

its just deots, or of completing, finishing,- equipping and suc-
cess ui y operating the said railroad ; that the funds of the
sal company are exhausted, its credit gone, and the said
company is now hopelessly insolvent.

And your orator-further showeth unto your Honor, that
ivers creditors of the said railroad company have from time 10
one recovered judgments against the said railroad com-
pany tor large amounts, both in the Supreme Court of the
n 1 n n of the State of New Jersey and
e“here, as your orator is informed and verily heliefs to
tiertv A B B9 execntions have issued against the pro-
— Il H I = 8aid railroad company, which-

§§“§“EH Jm‘ ﬁnﬁaid".' | B haVG been returned wholly un-

QAI-I-IZH | B whereof' and forasmuch as your

can only in this ho'1T"" In tlle premises at law, and 20

the said B u n°ra36B B an B B f1B against
n H B B B “ d1 officers and agentsffrom
H i 1 H H dlUe th®8a'dB H company, and from

[ ] 1Privileges and fran-

the acts I 11 H " 16 Sa!d several acts of incorporatiog,
E = [ | andB | B the same’ and the Wﬁ
B H H fIB B B °r UGS t0 receive and
lands H B B B B g00dsand D B and effects,
benefit of the credit® ° railroad company, for the 30
Pany, to the end 1 & stockllolders of the said com-
B B W » B that the said president and di-

when discovered H B B B ~ B and their confederates,
and perfect according to law, full, true, direct
and things hereinh f make t0 A and singular the matters-

ticularly as if th 6 °I&Stated and Set forth’ as fullA and Par*
thereto were herein again repeated, and they

Coyer the goods B Int®&JroS8ated>a« d may set forth and dis~

and real estate andl K H moneys and effects,
2 every kind a:.d description, belonging to 40



the said corporation ; and that your orator and the other
creditors and stockholders of the said railroad company who
may come in as parties to this suit, and contribute to the
carrying on of the same, may be paid what is justly due
them, and that the said president and directors of the said
laihoad company, their officers and agents, may be en-
joined from receiving any of the debts due to the said cor-
poiation, and from paying or transferring any debts, moneys,
01 effects of the same, or from exercising any of the fran-
10 chises or privileges granted by any of the acts of the legis-
lature, above mentioned and referred to * and that a receiver
or receivers, or trustees, may be appointed, with full power
and authority to sue for, collect, receive and take into his
or their possession, all the goods, chattels, rights and credits,
moneys and effects, lands and tenements, books, papers,
choses in action, bills, notes, and property of every kind and
description, belonging to the said company at the time of
its suspending business as aforesaid, and to sell, convey and
assign all the said real and personal estate, and all the fran-
co chises, rights, credits, assets and property of every descrip-
tion whatever of the said railroad.company, and to bring
into this court all the moneys and securities for moneys aris-
ing from such sale, on which the said receiver and receivers,
or trustees, shall collect or receive by virtue of the authority
vested in them, and according to the act of the Legislature
of thq State of New Jersey in such case made and provided;
and that your orator may have such other and further relief
iti the premises as the nature and circumstances of the case
may require, and shall be agreeable to equity and good con-
30 science.

May it please your Honor, the premises considered, to
grant unto your orator the State’s writ of injunction issuing
out of and under the seal of this court to the said The New
Jersey West Line Railroad Company and its agents and
-officers to be directed, enjoining and restraining them and
-each and every of them from operating the said rathoad
und from receiving any of the debts due to the said com
pany, and from selling, transferring or conveying away anJ '
of the goods, chattels,, rights, credits or effects of the &

40 railroad company, and from conveying away, encumbeiing,
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or otherwise disposing of any of the real estate of the
mad railroad company, and from paying any of the
debts of the said railroad company until further order of
this court; and, also, may it please your Honor, the
premises considered, to grant unto your orator a writ or
writs of subpoena of the State of New Jersey to be directed
to The New Jersey West Line Railroad Company, therein
and thereby commanding them and each ot them on a cer-
day and under a certain penalty therein to be expressed,
personally to be and appear before your Honor in this Hon-
orable Court, then and there to answer the premises and to
stand to, abide and, perform such order, direction and de-
cree therein as to your Honor shall seem meet and shall be
agreeable to equity and good conscience.
And your orator as in duty bound will ever pray, &e.
Leonard & Cotjlt,
SoVrs and of Counsel with Complainant.

-State of New dJersey, |
Essex County, jSS"

10

..Reuben S. Middleton, the complainant in the foregoing 20

11of complaint, being duly sworn on his oath, saith :

. bat that the matters and things set forth in the fore-
going bill of complaint, so far as they relate to his own
-ats, and are stated as of his own knowledge, are true ; and
fio ar as they, relate to the acts of others, and are therein

ated on information and belief, he' believes them to be
J?e; and defendant further saith, that the said The
m*h "eiS®* » esb § m Railroad Company, the defendant
m esaid suit, is a corporation existing under the laws of
A N'ew Jersey, as in the said bill set forth ; that

orfanized under the act of the said state,

m  Suled’ ancl has commenced the construction of a

H Ei_f 1| the said bill set forth ; that it issued its bonds
aaid I MI manner and for the amounts, as in the
and 1 8 ec* an(l made them payable as therein set forth,
alle»101 H property and franchises as in the said bill

~Mthe H B 1 (“ePonenl; Is now the owner of the bonds
e said company, so issued as aforesaid, to the amount

30



of two hundred and sixty-seven thousand dollars; that the
principal is due and the interest in arrear on the said bonds,,
as stated in the said bill, and that the said company made,
default in the payment of the interest not only on the
bonds held by this deponent, but on all the bonds issued by
the said company as aforesaid, as in the said hbill stated.

Deponent further saith, that the bonded debt of the said
company, with the interest due thereon, exceeds the sum of
three million dollars ; that all the property, real and personai,.

10 with all the franchises of the said company does not exceed in
value the sum of twelve hundred and fifty thousand dollars,
as stated in the said bill; that but a small part of the rail-
road of said company has been constructed, and only about
fourteen miles of the same operated as in the said bill
alleged ; that the said, company for nearly a year past have
ceased work upon the said railroad, and that no efforts are
now being made by it to complete the same; that the por-
tion of the said road operated by the said company does not
pay the expenses of operating the same, and that the pro-

20 perty of the said company is constantly depreciating in
value and growing less and less valuable ; and that the said
company is now and for some time past have been insolvent
and unable to pay its obligation.

Deponent further saith, that judgments have been re-
covered against the said company in the State of New
Jersey and in the State of Newviork, and that execution
issued on said judgments have been returned unsatisfied, as
stated in said bill, and that the said judgments are lor huge

amounts and remain wholly unpaid.
R. S. Middleton.

30  Subscribed and sworn before me, at Newark, N. J> 111S

sixth day of February, a . «. 1874.
James M. 0. Mokrow,

Master in Chancery of New Jersey.



IN CHANCERY OF NEW JERSEY.

Between

Reuben S Middleton,
Complainant™®

and \On Bill, c&

The New Jersey W est Line Railroad!

Company, w

Defendant.

Order to show cause. Filed February 8, 1874.
Leonard & Coult, SOVVS. ].0

The complainant in the above stated cause having filed
hs bill ot complaint, wherein it is alleged, that the
said, The New Jersey West Line Railroad Company is in-
solvent and wholly unable to pay its just debts and liabilities
an therein praying that an injunction may is*ue enjoining
and restraining the saild company from operating the said
railroad, and from receiving any debts due the said com-
pany, and from paying or transferring any debts, monies or
e ects ol the same or exercising any of the franchises or
privileges granted by the Legislature of New dJersey to said 20-

ompany, and that a receiver or trustees may be appointed
Otake into his possession said railroad and its property of
ay ind and description and to sell and convey the same-
J ’ theiefore, on this seventh day of February, in the year
iteen hundred and seventy-four, on motion of Leonard
°b t, solicitors, and of counsel with the complainant I
a5 ' m fl | 3 said, The New Jersey West Line Rail-
lebr Omany s“ow cause on Monday, the sixteenth day of
§BQEQ | 9 ten oclock in the forenoon, at the Chan-
Newl| Cambers, No. 745 High street, in the City of 30
m M B the said receiver or trustees should not be
ne and the said injunction granted,

(0] . Theodore Runyon,c
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ORDER FOR INJUNCTION.
Filed February 16, 1874.

Upon opening the matter this day to the court by Messrs.
Leonard & Coult, solicitors for and of counsel with com-
plainant, and upon reading the bill of complaint in this
cause and the affidavit thereto annexed, and on duly consid-
ering the same: It is ordered, That the same be filed and
that thereupon an injunction do issue against the said
defendant according to the prayer of the said bill.

Dated February 16, 1874.

Theodore Runyon, G

INJUNCTION.

Ret’ble Feb. 28,1874.

New Jersey to wit -The State of New Jersey
I:s.] to The New dJersej7 West Line Railroad Company,
and their attorneys, counsellors, officers, servants
and agents, and each and every of them, Greeting:
Whereas it hath been represented to us in our Court of
Chancery, on the part of Reuben S; Middleton, the com:
20 plainant, that he hath lately exhibited his bill of complaint
against you, the said The New Jersey West Line Railroad
Company, defendant, to be relieved touching the matters
set forth in the said bill, in which said bill it is, among
other matters, set forth that you, the said defendant, are
*combining and confederating with others to injure the
complainant touching the matters set forth in the said hill,
and that the actings and doings oi you, the said defendant,
are contrary to equity and good conscience. We therefore,
in consideration of the premises, and of the particular mat-
30 ters set forth in the said bill, do strictly enjoin and com
mand you, the said The New Jersey West Line Raihoa
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'Company, and your attorneys, counsellors, offices, servants,
agents, and all and every the persons before mentioned,
and each and every of you, under the penalty that may fall
‘thereon, that you and every of you, do absolutely desist
and refrain from receiving any of the debts due to the said
The New Jersey West Line Railroad Company, and from pay-
ing or transferring any debts, moneys or effects, of the said
‘company, or from exercising any of the franchises or privi-
leges granted by any of the acts of the legislature in the
bill of complaint aforesaid mentioned and referred to, and
from selling, transferring or conveying away, any of the
goods, chattels, rights and credits, of the said company,
and from conveying away, encumbering or otherwise dis-
posing of any of the real estate or other property of any
hind whatsoever, of or belonging to the said company, and
from paying or discharging any of its debts or liabilities,
and from doing any other matter or thing in and about the
«aid company, of any kind whatsoever, until the further
Older of this court, until you, the said defendant, shall have

10

fully answered the said bill of complaint, and our said court 20

snail make other order to the contrary.

Witness, his honor, Theodore Runyon, our Chancellor, at

renton, the sixteenth day of February, in the year of our

oid one thousand eight hundred and seventy-four.
Leonard & Coult,

SoVrs.
R-S Little,

Clerk.

Seivice of the writ of injunction is hereby acknowledged.

B. F. Beekman,

Preset N. J. West Line P. P. Co.
February 19th, 1874.

30
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ORDER FOR REQEIYER.

Filed February 16, 1874.

Upon opening the matter this day to the court, by
Leonard & Coult, solicitors for and of counsel with the
complainant, and due proof being made to me of the service
of notice of this application on the said defendants: It is
ordered that William Z. Earned be and he herebjTis ap-
pointed receiver, with full power to demand, sue for, collect
and receive, and to take into his possession all the goods

~ and chattels, rights and credits, moneys and effects, lands
and tenements, books, papers, choses in action, bills, notes,,
and property of any and every description, belonging to the-
said The New Jersey West Line Railroad Company at this
time, and to do and perform all the duties imposed upon
him and required by law, and especially by an act of the-
legislature of New dJersey, entitled “ An Act to prevent
fraud by incorporated companies,” approved April 15, 1846,

and the several supplements thereto.
Theodore Runyon, C

20 RECEIVER’S OATH.

Filed February 17, 1874.

State of New Jersey,)
Essex County, ySS‘

I, William Z. Lamed, do solemnly swear that I will
faithfully, honestly and impartially execute the powers an
trusts reposed in me as receiver for the creditors and stock-
holders of The New Jersey West Line Railroad Company,

and that without favor or affection.
W. Z. Earned.

30 Sworn and subscribed before me this 17th day of of Feb

ruary, 1874, at my chambers, Newark, N. J.
Theodore Runyon, C
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ORDER EMPOWERING RECEIVER TO OPERATE
THE RAILROAD.

Filed February 17,1874.

It appearing to the Chancellor, to his satisfaction, that the
said The New Jersey West Line Railroad Company7 the
defendant in the above stated suit, is an insolvent corpora-
tion, and that William Z. Larned, the receiver heretofore
appointed by the court, has duly qualified as such, and that
the property of such company has passed into his hands as
such, and it appearing that the said company has hitherto
operated a portion of their said railroad, namely, that part 1Q
between Bernardsville and Summit, it is ordered, this 17th
day of February, 1874, that the said receiver be and he
hereby is empowered to operate said railroad for the use of
the public subject at all times to the order of this court.

Theodore Runyon, C

REPORT OF RECEIVER.

Filed March 10, 1874.
To the Honorable Theodore Runyon, Chancellor:

The undersigned, receiver appointed by an order filed on gq
t e 16th day of February7 1874, and by an order filed on
the 15th day of said February, empowered to operate that
portion of the said New Jersey West Line Railroad, be-
tween Summit and Bernardsville, for the use of the public,
respectfully reports, That under and in pursuance of the
authority granted by the said order, he, on the 18th day of
»eeauary, 1874, took possession of the property and effects
A t esaid railroad company, a full inventory of which is
eing prepared and will be filed during the present week.

H “om and including the 19th day7of February, 1874, ¢Q
6 Urers’%ned has under the said last named order, oper-
tnt part of said railroad between Summit and Ber-
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nardsville. That hereto attached is a report of W. T.
Rundie, the superintendent formerly in charge of the road
and who has been retained by me, of the expenses and re-
ceipts of the road from the 19th to the 28th of February
last, both inclusive; that such report shows for the nine
days embraced in it an excess of expenditures over receipts
of $77.15, or at the rate of about $250 per month. The
undersigned respectfully shows that in his opinion the
leceipts for the month of March will be increased over those
of Febiuary, while as said Rundie’s report states he has re-
duced the rate of expenditure, and that the deficiency in
March will be very small, if any ; that it would cost at
least $300 per month to watch and take care of the property
if the trains were taken off and the road not operated; that
the sudden stoppage of the trains at this season of the year
would be a great inconvenience to a large population living
along the route, and would depreciate the value of a large
amount of property to a very considerable extent. From
the best estimate the receiver is able to make he is of the
opinion that for the next two, three or four months taken
together he can make the receipts pay the expenses of run-
ning the road. 1 think that the pioperty real and personal
of the railroad will be best preserved in the receiver’s hands
by keeping the road running, increasing its selling value
when a sale is reached many times more in amount than
any possible deficiency of receipts over expenses. All which

is respectfully submitted.
W. Z Lakned,

Receiver.
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Bernardsville, N. J., March 2d, 1874,
W.Z Larnara, Esq.,
Receiver JV. J. W. Line R. R.,
Dear Sir : Herewith find statement of receipts and ex-
penses, from February 19th to 28th, inclusive, 1874 :

EXPENSES.
Checkroll.... ...t i, $386 43
Coal o1l, waste and tallow.... .....cccec........ 93 00
CaE SEIVICE.....uvvveeeeeeieeeeee e e eeeeeeeeeeeeees 23 04
n 1 % h . , s 502 52 10
educt for collecting company’s ma-
terials between Summit and Newark.. 55 72
Total cost of running road between Ber-
nardsvilie and S UM M it $446 80
RECEIPTS.
For passengers.............ccoeeennnnns ... $242 85
“ freight.....oooooin o g9 60
I exPresa......eeeecceiiiieeeieeeeeee, | . 14 20
mom wm ] ... 300
Total loss 399 65 20
......... 47 15
Add to deficiency over estimate on U S
mail...
30 00
$77 15
exPensesm road for month March

H H I MWN 1Dsure tbe running expenses. If the trains
mdef & 6n ~ ere will have to be some provision
machine, t H 1 °f the_ ProPertj, such as engines, tools,
loss we 18~ B 1 WM cost ra°re than any 30
with in runninS the road. My experience
thenevt 1°a warrants me in saying that the receipts for
asvwela@ m°nths * | be more than the expenditures,
and wages6 ?Ur *ore reduced so low in numbers
Alhands ' her6 ISJUX °ne man to B raile~ boss and
Tours respectfully,

W T R undie
Superintendent.
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INVENTORY OF PROPERTY, &6.

Filed March 14th, 1874.

To the Hon. Theodoke Runyon, Chancellor:

The undersigned receiver, appointed herein by an order
filed February 16th, 1874, respectfully reports—that hereto
attached is as full and complete an inventory of the estate,
property and effects of the New Jersey West Line Railroad
Company, as with the means at hand I have been able to
make. That such part of the said property as was capable
of manual delivery, particularly that part embraced in
Schedules A and C, has been delivered and surrendered to
me by the officers of said company. I farther report that
the lands mentioned and described in Schedule B are held
(the title standing m his name) by Mr. B. F. Beekman, the
president of the company, and that he claims to hold the
same under resolutions of the Board of Directors, as security
for a balance of advances made by him to the company to
meet its current expenses, the balance being (SG*Oy®)
six thousand five hundred and seventy dollars, and also as
security against his liability as guarantor of the bond of the
company to S. W. Cadwell for $15,000, and interest from
January 156th, 1872. 1 further report that the books,
papers and maps of the company, including the notes and
checks mentioned in Schedule D, have been delivered to
me by the officers of the company, and are now in my pos-
session. I am informed by the officers of the company that
the makers of these notes and checks claim to have defences-
or offsets to them, and that they are considered of little or
no value, and that the instalments due and unpaid upon

30 stock subscriptions mentioned in said Schedule have been

refused payment by the subscribers to such stock ; that
some of the subscribers are of no pecuniary responsibi it),
that others claim defences against their liability, and that
probably none of them can be collected, except by suit,

is difficult to estimate the value of these claims, if, in ee y
they are of any value. 1 further report that I have ex
amined, under oath, the president of the company, respec
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ing the estate and property thereof, and hereto attached as
Schedule E, is such examination. From this examination,
and from such other information as I have been able to ob-
tain, I am ot the opinion that the probable value of all the
estate property and effects of said company is from eight
hundred thousand to twelve hundred thousand dollars.

I make this estimate in accordance with the require-
ments of the statute, and as the best I am able to form ; but
the nature of the property is such that any estimate of its
present value must be very unreliable, depending as it does
Jargely upon the circumstances of the buyer. Its intrinsic
value as a seperate and detached property may be less than
the lowest limit above stated, whilst to a corporation own-
ing connecting railroads, it probably would be larger than
the highest limit.

W. Z. Earned,
Receiver.

Hated Newark, N. J., March 14, 1874.

SCHEDULE A.

_The franchise, right of way, and track of the Hew Jersey
est Line Railroad Company, between the Delaware river
eisey City, New Jersey, the track being laid and in use
agU .track) from Summit to Bernardswville, and partly
gra e from summit to Newark, with engine house, freight
onse tank and turn table at Bernardsville, and' depot,
g ound and houses, at Basking Ridge, Ellendor and Mu-ray
aed TS aH B of land about twenty-three acres, situ-
sonp  eiseF City, and certified by the Riparian Commis-
BBM | to coine within the location of the route and of the

West LSatp S ai® °tber worhs of the said New dJersey
State t me 5§ B ~omPan7, this tract was granted by the
StateBP Wh“t)] M(MBB """ .’rﬂle
ety W’ B 1 to°h a mortgage back upon the prop-
oollars HC 1t now holds for the sum of eighty-two thousand
es1sfjfiB ° ole Purcllase money, and upon which inter-

given a r’m ePtemher 19,1872. The company has since
5 moitgage upon this Jersey City tract "for fifteen

10

20
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thousand dollars ,and interest from' — ;------------- to S. W.
Cadwell; as far as the receiver is informed, the company has
contracts for rights of way for a considerable distance west
of Bernardsville, blit owns right of way only between New-
ark and Bernardsville, and between these points there are
several tracts over which their road passes to which they
have no title, and several others in which the title of the
company is held subject to conditions or is disputed. The
following rolling stock upon the portions of said road isin
10 operation, to wit: one locomotive and tender uNew Provi-
dence/ one locomotive and tender “ Schuylkill,” and the
necessary tools belonging thereto—six platform cars.

Mr. B. F. Beekman claims to own the locomotive and
tender “ New7 Providence,” but the receiver believes the
claim not to be well founded as against the mortgage bond-
holders or the receiver as representing them.

SCHEDULE B.

I. A lot of land situated at West Summit, in the town-
ship of Summit, Union County, known as the Oshorne
20 property, containing about five acres of land. This is sub.
ject to a mortgage held by Mrs. Osborne for three thousand
dollars ($3,000) and interest thereon from ---------------- an
installment of $1,Q0 of this mortgage is now past due.

II. A lot of land situated near Milburn, Essex Count),
known as the Baldwin property, containing about seven
acres of land.

III. A lot of land situated near Milburn aforesaid,
known as the Sheriff PeckwEll property, containing about
two acres <fland.

IY. Fifty lots of land situated in the City of Newar

30 and known as the Foler property. These lots are subject to
a mortgage to secure the sum of twenty thousand t ree

hundred dollars held by Hugh A. Toler.
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SCHEDULE C.

MACHINERY, TOOLS, &C.

One bellows, 1 grindstone, 2 vises, 40 feet 2 1-2 in. gum
hose, 1 tackle blocks, 6 lamps (hand), 1 pair old wheels, 11
engine tank springs, 100 Ibs. tallow, 20 gals, signal oil, 1
bbl. kerosene, 1 bbl. rock oil, 25 Ibs. waste, 1 large tool box,

2 hydraulic jacks, 6 screw jacks, 1 drag rope, 1 hatchet, 1
monkey wrench, 1 square, 1 chisel, 1 brace and bits, 23 new
braces, 17 old braces, 8 look-outs, 1 coal screen, 15 bridge
rods, 12 doz. files, 2,000 feet hemlock timber, 18 new io
shovels, 40 old shovels, 11 picks, 7 crowbars, 4 clawbars, 22
tamping bars, 2 sledges, 6 spiking hammers, 5 cold chisels,
* track wrenches, 5 tongs, 3 gauges, 2 levels, 3 adzes, 3 axes,
*3saws and 1 cross-cut saw, 3 dirt cars, 13 wheelbarrows, 33
new iron rails, 15 old iron rails, 5 rail splices, 2,000 lbs.
spikes, 8 switch locks, 1 switch frame, 6 switch rods, 3 head
shoes, 1 frog, 4 frog timbers, 125 cross,ties, 2 bush scythes,
100 Ibs. nuts, 100 Ibs. washers, 100 Ibs, track bolts, detached
lads and ties, about 1,500 cross ties'between Summit and

ewark not laid down, about 65 iron rails piled between 20
Aurmmit and Newark, about 350 iion rails temporarily laid

own for grading between Summit and Newark.

OFFICE FURNITURE.

hree office desks, 14 chairs, 2 copying presses, 1 bureau,
A lafting table, 1 drafting board, 1 rack, 1 roll matting, 1
*o caipet, 7 buckets, lot baggage checks, 2 lamps, 1 book
<ES 4 stoves and pipe, 2 signs, 1 ticket stamp, 2 trunks.



SCHEDULE D.

UNPAID STOCK SUBSCRIPTIONS, NOTES, ACCOUNTS, &C.

The secretary of the company on the 15th day of July,
1872, made a report to the board of directors in regard to
the condition of the stock of the company, from which I
take the following statement of unpaid subscriptions, and
the late treasurer of the company (Mr. Fergeson) informed
me that nothing has been paid upon said subscriptions since
that time as far as he knows or believes, to wit:

10 Total amount of unpaid subscription is 4,421
shares upon which there is due for unpaid
installments besides interest, the sum of

$185,957 50.....cceeeevveunenenn. [ T . $185,957 50-
Note of S. H. Barringer, dated January 16th,
1870, on demand..........ccccoeeeeeeeeeeeereeenee ons 70 004
Note of Upp & Ellinaker, due bill for estimate
March, 1871..% et e e, 93 36
Note of Win. Phelan, dated Nov. 21st, 1870,
at 3 months......cccoeevveviiiniiieie e, . HO 06
Note of George Sayre and Aaron Parsons, dated
20 April 19th, 1870, at 6 months............ * 250 06
Note by same parties and same date, payable
at 8 months.......coeecvvvviiiiiiiii 250 00

Note of T. Sehwalb, dated Oct. 7th, 1870, due HO 00
Note of D. P. Valentine, dated Oct. 7th, 1870,

at 3 months, for.......cccccvvviit e e 200 00
Check of C. N. Lockwrood upon the First Nat-

ional Bank of Newark, N. J ....ccccoeeeeenne. 2,365 00
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SCHEDULE E.

IIT CHANCERY OF NEW JERSEY.

Between
Reuben S. Middleton,
Complainant,
a7id
Th New J y W t Lin Railroaad!
Company
Defendant.

Benjamin B. Beehnan, being duly sworn and interro-

gated thereto by W. Z. Larned, receiver, appointed in the
a ove proceeding, doth depose and say that he is and has
been since June 5th, 1872, President of the New dJersey

est Line Railroad Company. He further states that he
asread and examined the foregoing inventory of the estate?
propeity and effects of said company prepared by the said
receivel. That he knows of no other property than that

eiein mentioned belonging to said company, and he be.
16Ves that the same is a complete and full inventory of said
propeity. This deponent doth further state that in his

A0 ~le P10*a” e value of the whole estate, property,

an e ects of the said New Jersey West Line Railroad.

aPPaPy is from twelve hundred thousand dollars to fifteen
I_Il thousand dollars, and would be worth much more
1liil e” lei sum to parties furnishing means enou(g)h to com-
plete the road. . .

B. F Beekman -

Sworn to before me this 12th day of March, 1874.
W. Z Larned,

6 Deceiver,

10

20

g0
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RECEIVER’S REPORT.

Filed March 26, 1874.

To Hon. Theodore Runyon, Chancellor :

The undersigned receiver, &c., of The New Jersey West
Line Railroad Company respectfully reports, That hereto
attached is a full account, as nearly as I can ascertain the
same, of all the debts due from the said New Jersey West
Line Railroad Company. Schedule A embraces the mort-
gage bonds held absolutely against the company and all

10 debts secured by bonds held as collateral, with interest cal-
culated to May 1, 1874. Schedule B is intended to include
all other debts due from the company. It will be observed
that I have not reported as debts against the company the
mortgages upon lands held bv Mr. Beekman mentioned in
the inventory of property, as the company never held title
to these lands, or assumed the mortgages, and is not consid-
ered liable for them, and they could not probably be proved
against it. For this reason only the equity of redemption
is reported as property of the company. All which is

20 respectfully submitted.

Newark, March 21, 1874.
W. Z Larned

Receiver.

SCHEDULE A.

The whole amount of mortgage bonds which appears to
have been issued by The New Jersey West Line Railroad
Company, a copy of which bond and mortgage securing it
is hereto attached and made a part of this schedule, is tlnee
thousand (3,000) bonds of $1,000, each representing an in-
debtedness of three million dollars ($3,000,000).

30 Of these seventeen hundred and ninety-live bonds are
held absolutely against the company, representing an in.
debtedness payable in gold o f . . $1,795,000
The interest upon fifteen hundred and

twenty-eight (1,528) of said bonds is
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due and unpaid since November 1st,
1810, making, including the coupon
due May 1st, 1874, seven coupons upon
each bond of $35, each in gold, repre-
senting a total indebtedness in gold of $374,360

Brought forward $2,169,360
The interest upon the other two hundred

and sixty-seven (267) of said bonds held

absolutely against the company is due

and unpaid since May 1st, 1871, mak-

ing, including the coupon due May 1st,

1874, five coupons upon each bond of

$35, each in gold, and representing a

total indebtedness in gold of......... . $46,725

mlnls amoun}c sIhould be reduced by about
150 coupons on bonds held by G. H.
Smith, which were prosecuted tojudg-

ment against the company, and colect- 20
ed by execution sales of its property... 5,250 00
Total gOld indebtedm ......... 2.910.835 00

ny borrowed by The New Jersey West
Bine Railroad Company of John Bris-

Esq., August 6th, 1872, two hun-
dred and ninety-five thousand one hun-
dred and fifteen dollars and fifty cents

L $295,115 50
rest to May lIst, 1874..... « 35,807 33

d of New Jersey West Line Railroad
Company to the State of New Jersey
to the tiustees ot the school fund)
$82,000 00

$91,263 71
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payment for which it was given. It is
also guaranteed by Judge Asa Packer,
and the latter, as security against his
liability as such guarantor, holds 250 of
the above mentioned- mortgage bonds
of the company of $1,000 each, with
interest on them from Nov. 1st, 1871.)

Total indebtedness secured by bonds, of

which $2,210,835 is payable in gold...

SCHEDULE B.

Judgment against the New Jersey West

Line Railroad Company in the Supreme
Court of the State of New York, in
favor of Charles J. Pusey, entered July
19th, 1873, and bearing 1nterest from
that date for. ......cccce cevee et e,

Judgment against said company in the m—

of the State of New dJersey, in favor of
Joseph J. Potter, for $.------- with in-
terest from -------- . This judgment
was taken in a suit upon certain cou-
pons upon the mortgage bonds mention-
ed in Schedule A, and the debt is there-
fore embraced in that Schedule. Judg-
ment against tlieCompany tor right of
way as follows, to wit:

(Note—I have been unable to ascertain
the amount of the last two judgments.)
Bond of The New Jersey West Line Rail-

road Company to S. W. Cadwell to se-
cure payment of the sum of fifteen
thousand dollars ($15,000), and interest
from January 15th, 1874, secured by a
second mortgage upon the Jersey City
tract of land set forth in the inventory
of property and guaranteed by B. F.
Beekman......cccccceeeees e cvvvieiieeeeeeeee, .

$2,633,021 54-

12,320 37

15,000 OT
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(laim against the company oi S. C. Stay-

maker for balance of salary as engineer. 500 00
(aimof G. W. Howell against the company
fur balance of salary as engineer...... 300 00

Claim of Benjamin F. Beekman tor balance
due him for money advanced to the
company to meet current expenses, (se-

cured by certain real estate in his hands

as stated in inventory of property).... 6,570 00
Claim of Archibald Gracie for rent of office
SUMIMIE.ceeeeiviieeeeeeieie et eens 40 00
ORDER.

Filed September 12, 1874.

This cause being opened to the court by Leonard & Coult,
solicitors for and of counsel with the complainant, and it
appearing that process of subpoena for the defendant to ap-
pear aud answer the complainant’s bill hath been duly
issued and returned served on the said defendant, and that
the said defendant lias not appeared, answered, pleaded or
demurred to the complainant’s bill of complaint within the
time limited by law and the rule of this court, or at any
other time, but has wholly failed and neglected so to do :
It is thereupon, on this twelfth day of September, eighteen
hundred and seventy-four, ordered, adjudged and decreed
that the complainant’s bill be and the same hereby is taken
as confessed against the said defendant, The Hew Jersey
West Line Railroad Company, and that the complainant
have leave to apply to the court for such further order and
decree herein as the nature of the case may require, and the
rules and practice of this court permit.

10

0
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IN CHANCERY OF NEW JERSEY.

Between ]
Reuben S. Middl eton, i
Comptainant, J
and \ Petition for order
f to sell.

The New Jersey West Line Rail roadl

Company, 1
Defendant. j

To the Don. Theodore Runyon, Chancellor of the State of
New Jersey :

Your petitioner, William Z. Earned, receiver of The
New dJersey West Line Railroad Company, respectfully
shows that by an order of this court made on the sixteenth
day of February last, he was appointed receiver of the said
The New Jersey West Line Railroad Company, and soon
after took possession of the property and franchises of the
said defendant.

He further shows, that on the fourteenth day of March
instant he reported to this court the amount of the property
and assets of the said defendant, and annexed to his repoi
an inventory thereof, and that the estimated value of the
property and assets aforesaid then made by him does no
uxceed the sum of twelve hundred thousand dollars, an
your petitioner shows that, that sum is so far as heisabe
to ascertain a full estimate of the value of the said pro

perty.
Your petitioner further shows that he has this day fde

gQ report, showing the indebtedness of the said The New

sey West Line Railroad Company, giving a schedule o
said indebtedness, and that it appears from his repoit, w j



the believes to be true, that the said company is indebted
41];13 about the sum of two million six.hundred thousand dol*

Your petitioner further shows that thé property and fran-
chises of the said company are in such condition that a sale
thereof, as soon as the same can be made fairly and with
notice to all parties concerned, will in his opinion be greatly’
40 the interest of the creditors of the said corporation ; that
but a small portion of the railroad of the said company is in
operation, and that that portion is not in-complete order . 10
that the operating expenses without any extra expense ex’
'seed the sum of the receipts; that the property is con”
stantly depreciating in value.

Your petitioner further shows that, so far as he is ad-

ise , the principle creditors of the said company desire

iat the rights, property and franchises of the.said., eorn-
Pany be sold, and application of the proceeds made to the
payment, of their claims.

Your petitioner further prays that an order of this court
_y, authorizing him to make sale of the property, 20
m  8an mUlchise of the said company, at such time and
f ace, and upon such notice as your Honor may direct, and

maj] e deemed best for the interests of all concerned.

H | B receiver mofd FheeiNeswod ctdey Meswt Jersey
broad Gompany, the petitioner above named, being

petition are tr
O kr B/t .1elate to the acts of other«, and are therein
true. 8 Midnnation and belief he believes them to be

Dand subscribed before me this 24th day of March,
174>at Newark, N. J.

Feed’s T. Johnston, l.sl]

filed, March 26, 1874 ¥ NeW Jmey'
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IN CHANCERY OF NEW JERSEY.

Between j
Reuben S.Middleton, 1
Complainantf On Bill, <&

and )Buie to  show

The New Jersey West Line Railroadi cause-

Company, 1
Defendant. ]

William Z. Larned, receiver heretofore appointed in tins'
10 suit, having this day filed a petition in which he states that
after having made an inventory of the assets of the said de-
fendant and a statement of their liabilities, by which it
appears that the said company is largely insolvent, and
stating that he is of the opinion that it is to the interests of
the creditors of the said corporation that the property,,
rights and franchises of the same be sold, and that the sale-
take place as soon as the interests of the parties interested
therein can be fully protected by suitable and sufficient
notice, and praying that an order be made by this couit
20 directing him to make sale thereof: It is, on this twenty
sixth day of March, eighteen hundred and seventy-four, on
motion of Leonard & Couit, solicitors of, and of counse
with the complainant, Ordered that the defendant show
cause before me on the thirteenth day of April next, A
Chambers, in the City of Newark, at the hour of ten o c oc
in the forenoon of that day, why the order asked foi by t”e
said receiver should not be made and he be directe to
the property, rights and franchises of the said coipora 1*
in accordance with the statutes in such case made an p

30 vided.
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And it is further ordered, That a copy of this order be
served upon the said defendant, and also upon the trustees
of the nortgage bondholders and such of the judgment
aveditas of the said”* defendant as can be found within the
tine limited, within twelve days from the date hereof.

And it is further ordered, That service may be made, first,
personally; second, in case personal service cannot be made
by leaving a copy of the said order at the place of business
a wual place of abode of the parties, and in case their
Hace of business or place of abode cannot be ascertained, 10
by mailing a copy thereof in an envelope, directed to them,
ar either of them, at their last place of business, or last
pdace of abode, with postage prepaid.

Theodore Runyon, O

(Note.— Proofs of service of foregoing rule are on file as-
to Theodore F. Randolph, R. Gilchrist, Attorney General;
Jahn Taylor Johnston, President of The Central Railroad
of New Jersey ; and Charles J. Pusey. This last served by

%;i],k )direded to Souders Point, Wayne County, New 20'
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Oct. T., 1874.

Reuben S. Middleton,

vs." ..
Opinion.

The New deesey West Line Rail-
koad Company.

On application for order directing the receiver to sell the
property of the company free from the encumbrance of the
mortgages and other liens on the same.

Me. Joseph Coult for the receiver.
Me. J. Vanatta, Me. T. N. McCaetee and Hon. B.
Williamson for the holders of bonds secured by mortgage

on the railroad.
*Me . J F. McGee and Me. Coetlandt Paekee for the

trustees under that mortgage.

Hon. R. Gilcheist, Atty. Gen., for the trustees for the
.support of public schools.

The Chancelloe.—This is an application made under the
'supplement of March 17th, 1870, Pamph. L., 1870, p. 55, to
the act to prevent frauds by incorporated companies, for an

30 order directing the receiver to sell the property and the

chartered rights, privileges and franchises of The New Jersey
West Line Railroad Company free from all liens and in-
cumbrances thereon.

By the supplement above referred to power is given to
the Chancellor to appoint on application of any creditor,
mortgagee or stockholder of any railroad, canal or turnpike
company incorporated under the laws of this State wu
has become insolvent, or failed for ninety days aftei
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'.sane has become due to pay the interest or principal of any
mortgage on its property and franchises, a receiver or re.
ceivers, or trustees who is or are to have and exercise all the
powers and authority which it is lawful tor receivers or
-trustees to exercise under the original act; and the supple-
ment provides that it shall be lawful for the receivers or
trustees to sell or lease the canal, railroad or turnpike
belonging to the company, together with all the chartered
rights, privileges and franchises of the company, and that
the purchaser or purchasers, lessee or lessees of such work
chartered rights, privileges and franchises shall thereafter'
hold, use and enjoy the same during the whole of the
residue of the term limited in the charter of the company

10

or during the term in the lease specified, in as full and*

anple a manner as the stockholders of such company could
or might have enjoyed the same, subject, however, to all the
*Jestrictions  limitations and conditions contained in the
charter ; and upen filing in the office of the Secretary of
State, within six months after such sale or lease, a certificate
that the}7accept the charter of the company whose property
has been sold or leased, under some corporate name different
rom that of the company, the purchasers or lessees shall
becone a corporation under the name so specified with all
t m powers, rights, privileges and franchises of the former
company. The supplement further provides that the lessees
Purchasers or corporation so formed shall hold and enjoy
the property and chartered rights, privileges and franchises
-fee and clear of all debts, claims and demands of creditors®
mortgagees or stockholders, who are to look only to the fund
fusing from such lease or sale; and the money so collected
J* to be paid into this court. It further provides that where
ie Pioperty subject to a mortgage the Chancellor may*
At the consent of theé plaintiff, or without such consent, if
®piincipal is not due, direct a sale or lease to be made

suRilect to ‘r&le mortgq(g’@
le receiver appointed by this court for the creditors

%':)':1 stockholders of Thije New Jersey West Line Railroad

plie~f"*3~ corporation under the laws of this State, ap_
H S 01 an>0rder authorizing him to sell the property and

20

r ered lights, privileges and franchises of the company 40



32

free from all debts, claims and demands of creditors, mort-
gagees or stockholders. The property is the railroad and
land purchased for its construction and the goods and chat-
lels used on the railroad. It is subject to two mortgages,
one only on certain land under water at Jersey City for
$80,000 and interest, held by the trustees for the support of
public schools, and the other claimed by the mortgagees
(who are trustees for bondholders) thereunder, to be upon
all the property, chartered rights, privileges, and franchises
10 of the company, out admitted to be subsequent to the first
mentioned mortgage. The mortgagees under the mortgage
on the land under water object to the sale of the property
clear of their mortgage, on the ground that they are unable
to protect their interest thereunder, and insist that if the
sale be ordered it should be subject to their mortgage. The
mortgagees under the other mortgage object to the sale on
the ground that it would deprive them of part of their
remedy for the security and collection of their debt, and
that the supplement is in contravention of the provisions of
20 the constitution of this State, which prohibits the Legisla-
ture from passing any law depriving a party of any remedy
for enforcing a contract which existed when the contract
was made. They insist, also, that the sale, if ordered,
would not be lawfully or equitably ordered, to be made sub-
ject to the mortgage on the land under water, but clear of
theirs. It is obviously of very great importance to the par-
ties in interest that a final determination of the questions
raised on this application be had at the earliest practicable
moment and before sale of the property. The constitutional
30 question was passed upon in this Court in Potts vs. N. J’
Arms and Ordinance Go., 2 0. E G., 395, in reference to
the supplement ot March 13th, 1866, (Nix. Dig., 409, §24)
to the act to prevent frauds by incorporated companies.
That supplement provides that where the property of an
insolvent corporation in the hands of areceiver or trustees
appointed under the original act is encumbered with moit-
gages or «‘ther liens, the legality of which is brought i
question, and the property is of a character materially to de-
teriorate in value pending the litigation, thereupon the
40 Court of Chancery may order the receiver or trustees to sell
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the sane, clear of encumbrances, at public or private sale,
for the best price that can be obtained, bringing the money
into the Court of Chancery, there to remain, subject to the
sane liens and equities of all parties in interest as was the
property before it was sold, and to be disposed of as the said
Court by its decree shall order and direct. The constitu-
tionality of that act was there maintained. The subject
was considered also in the Supreme Court in Header vs.
Southeasterly Road District, dec., 7 Vroom, 273. See also
Martin vs. Somerville Go., 3 Wall, Jr., 206. Whichever 10
way, however, the decision of this court may be, an appeal
will be taken by the one side or the other. In order, there"
lore, to prevent any delay and to advance the matter
towards its final determination, and that it may, if oppor-
tunity be afforded, be heard at the next term of the Court
of Frrors and Appeals, I deem it proper to make at once,,
without an expression of opinion, an order proforma in the
premises, from which an appeal may be taken.

There will be an order that the receiver sell at public
auction, all the property, rights, privileges and franchises of 20
the company, in the following manner : First, in one parcel
dl the corporate rights, privileges and franchises of the
company, with its railroad track, right of way, rolling stock,,
and all the property of every kind belonging to the company,,
included in and covered b}7the mortgage given by the com-
pany to Benjamin G. Clark and Theodore F. Randolph,
trustees, including in the parcel the franchise or right of the
company to extend its railroad from Newark to a point in

ndson county; which property, rights, privileges and
franchises shall be sold absolutely freed and cleared of and 30'
rom all liens and encumbrances of every kind and descrip-

1y whatsoever. Second, separately and in one parcel that
portion of the property owned by the company known as
t >ewater-front, situated at Communipaw bay, subject to the
mortgage held by the Trustees for the Support of Public
th °¢ S ailc* aH other liens and encumbrances now on,
sane. Third, in such parcels as he may deem most ad~
antageous, the other property held in trust for the com-

HraM S S~ Sibjeet to all the legal and equit-
e bens thereon, if any. Fourth, all the personal 40
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property of the company not covered by the mortgage of
Messrs. Clark and Randolph, trustees, in such parcels as he
may deem most advantageous; the property to he sold free
and clear of all liens and encumhbrances.
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IN CHANCERY OF NEW JERSEY.

Between j

Reuben S. Midd le to n,

Complainant,
and \ 5

—

The New dJerse y West Line Railroadi ~ ~
Company, \
Defendant. ]

_____________________________ J

\

A petition having been filed in this cause by William Z.
Earned, the receiver heretofore appointed, praying that an
order be made directing him to make sale of the property,
rights and franchises of the defendant, and the Court hav-
ing made order therein as follows :

William Z. Earned, receiver heretofore appointed in this
suit, having this day filed a petition, in which he states that
after having made an inventory of the assets of the said de-
endant, and a statement of their liabilities, by which it ap
pears that the said company is largely insolvent, and stating
Cat he 1S of the opinion that it is to the interest of the
oieditors of the said corporation that the property, rights
and franchises of the same be sold, and that the sale take
P ace as soon as the interests of the parties interested there-
in can be fully protected by suitable and sufficient notice,
| 1 Pra¥ng that an order be made by this Court directing:
mi to make sale thereof;

A A is on this twenty-sixth day of March, eighteen

@ led and seventy-four, on motion of Leonard & Coult,

th T '18 ailf* counsel with the complainant, ordered that
of A eith”ant sh°w cause before me, on the thirteenth day
iho nex” my chambers, in the city of Newark, at the

Uro ten o’clock in the forenoon of that day, why the

20

30
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order asked for by the said receiver should not be made andJ
he be directed to sell the property, rights and franchises of
the said corporation, in accordance with the statutes in such
case made and provided.

“ And it is further ordered, that a copy of this order be
served upon the said défendant, and also upon the trustees
of the mortgage bond holders, and such of the judgment
creditors of the said defendant as can be found within the
time limited, within twelve days from the date hereof.

“ And it is further ordered, that service may be made,,
first, personally ; second, in case personal service cannot be-
made, byBeaving*a copy of said order at the place of busi-
ness, or usual place of abode of the parties, and in case their
place of business or place of abode cannot be ascertained, by
mailing"a”copy thereof in an envelope, directed to them, or
either of them, at their last place of business, or last plaee-
of abode, with postage prepaid.”

And it appearing to my satisfaction that the said order
was duly served, as therein directed, and no sufficient cause-
having been shown why the prayer of the said petitioner
should not be granted, and it appearing to the Chancellor, ,
after hearing counsel in behalf of the said petitioner and
other parties, who appeared at the time and place mentioned
in the*said order, viz. : Thomas N. McCarter, Esquire, who*
appeared on behalf of Asa Packer and The Lehigh Valley
Railroad Company ; Robert Gilchrist, Esquire, who appear-
ed on the part of the State of New Jersey ; J. Flavell Mc-
Gee, Esquire, -who appeared on behalf of Benjamin G.
Clark and Theodore F. Randolph, trustees of the mortgage
bond holders ; Benjamin Williamson, Esquire, who appeared
on behalf of The Central Railroad Company, and dJacob -
Vanatta, Esquire, who appeared on behalf of The Dela-
ware, Lackawana, and Western Railroad Company, that it
is just and proper, and for the interest of all the creditois
of the said defendant, that a sale be made of its property,,
rights and franchises by the said receiver.

It is therefore, on this twelfth day of September, eighteen
hundred and seventy-four, on motion of Leonard & Coult,~
solicitors for, and of counsel with the complainant and the-

said receiver, ordered that the said receiver make sale at-
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public auction of all the property, rights, privileges and
franchises of the said defendant The New Jersey West Lind
Railroad Company in the following manner :

First—The said receiver shall sell in one parcel all the
corporate rights, privileges and franchises of the said
company, with its railroad track, right of way, rolling stock,
and all the property of every kind belonging to the com-
pany, included in and covered by the mortgage given by
the said defendant to Benjamin Gr. Clark and Theodore F.
Randolph, trustees, and including in the said parcel the
franchise or right of said defendant to extend the said rail-
road from Newark, in the State of New dJersey, to a point
in Hudson County, in the said State, which property, rights,
privileges and franchises shall be sold, absolutely treed and,
cleared of and from all liens and encumbrances of every
kind and description whatsoever.

<SVoon/.d SThe said receiver shall sell, separately, and iu
one parcel, that portion of the property owned by the said
defendant, known as the water-front, situate at Communi-
paw Bay, near Jersey City, in the County of Hudson, being
the same property purchased by7 it of the State of New
Jersey, which said property shall be sold subject to the
mortgage given by the said defendants to the State of New
Jersey, and now held by the said State, and subject to all
other liens or encumbrances now on the same.

Third—The said receiver shall sell in such parcels as he
may deem most advantageous, the other property held in
trust for the said company, which sale shall be made subject
to all the legal and equitable liens thereon, if any.

Fourth.—The said receiver shall sell all the personal
property of the said defendant not covered by the mortgage
of the said trustees, in such parcels as he may deem most
advantageous, which sale shall be made free and clear of all
liens and incumbrances.

Fifth —The said sale shall be made at the Continental
Hotel, in the city of Newark.

Sixth—The said receiver shall give notice of the time and
place of the said sale, as directed by the laws of this State
regulating sales of real estate sold by public officers, or by

10

20

30'

He order of a court, and shall also advertise the same at 40

10
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least four weeks successively, once each week next prior
to the day fixed tor the sale, in the Newark Herald and the
New York Evening Post, two newspapers published in the
city of Newark.

Seventh.— The said receiver may adjourn the said sale
from time to time.

Eighth. 1lie terms and conditions of the said sale shall
be as follows: The personal property shall be sold for cash-
On the sale ot the real estate, together with the rights, privi-
eges and franchises ot the said defendant, ten per cent, of
the purchase money shall be paid on the day of sale, and the
balance within three months thereafter, and the delivery of
the deed or deeds of conveyance therefor, and the receiver
shall take security for the payment of the same, with inter-
est from the day in which the deeds are delivered and pos-
session given.

Ninth—The said receiver may on the sale of the prop-
erty now included in and covered by the mortgage held by
the said Benjamin Gf Clark and Theodore F. Randolph as
trustees, and of the franchises, rights and privileges sold
therewith, receive as security for the payment of the pur
chase money from the purchaser or purchasers thereof, the
bonds of the said defendant secured by the said mortgage at
.such per cent, of their par value as the holders cf the said
bonds would be entitled to receive on a distribution of the
proceeds of the sale made under this order

Tenth.—The said receiver shall make and deliver to the
purchaser or purchasers under this sale proper deeds of con-
veyance and bills of sale for the property, rights, privileges
and franchises so to be sold, which shall vest in him or them

the title thereto.
Eleventh.— The sale shall be made subject to the confirma-

tions of this court.
The od ore Rtjnton, C.
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IN CHANCERY OF NEW JERSEY.

Between

Reuben S. Middle ton ,

Complainant,
and "Appeal.

New Jer sey West Line Railroad!
Company,

Defendant.

m E B B m 'Tllcodore F- Randolph and Benjamin «.
H|| H H ot theH | mortgage given by the said The 10
I H I =m Railroad Company, appeal from so
H 1 I the order directing the receiver William Z. Larned

day of H m H B i madep)Pllis cause on the twelfth

i Py
%E] @% A1 B
m privileges and

cormn-

W m track>m ot way, rolling stock,

~chided M 1 °fM kind B B S to the c°mpany
M i B B | the mortgage given bj the said

MSB *| B enJamm Q- Clarke and Theodore F. Ran- 20
W M HM M B BBBBB 1 the said parcel, the B

from NewiiVHi defen”ant to extthe said railroad
oew .dJeraey to a point'in Hud-

'«won countv
leges and f| I SiUd State’ which Property, rights, privi-
I M H 8;all be sold absolutely freed and

kind and doe ° A kens and en<mmbrances ot every

one parcel | B 11 Sai 1 receiver skall sell separately, and in
> that port,on of the property owned by the said
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defendant known as the water-front, situate at Communi-
paw Bay, near Jersey City, in the County of Hudson being
the same property purchased by it of the State of New
Jersey, which said property = be sold subject to tbe-
mortgage given by the said defendant to the State of New
Jersey, and now held by the said State, and subject to ah
other liens and encumbrances now on the same.

Dated October 21, 1874. .
Muieheid & McGee,

Solicitors for, and of Counsel with defendants

10

Theodore F.Randolph and Benjamin (x

Clarhe, Trustees, <&c.

I conceive there is good cause for appeal in the abo

stated case. JF IM G
J. . cee
H BHMH ]. nhnvfinam ed d’efendants
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COURT OF ERRORS AND APPEALS.

Between
Theodore F. Randolph, et al,
Trustees, Ori Bill, dec.
Appellants.
Petition of Ap-

and peal.

Reuben S. Midd le to n, et als,
Appellees.

To the Honorable the Court of Appeals in the last resort in
all causes:

The humble petition of Theodore F. Randolph and Ben-
jamin G. Clarke, trustees, the appellants in this cause, re-
spectfully show, that your petitioners (by a certain order
directing the receiver of the New dJersey West Line Rail-
road Company, William Z. Larned, to sell the said railroad,
made in the Court of Chancery by his Honor Theodore
Runyon, Chancellor of New Jersey, on the twelfth day of
September, 1874, in a cause wherein the said Reuben S.
Middleton was complainant, and the New dJersey West
Line Railroad Company were the defendants, and wherein
jour petitioners, Theodore F. Randolph and Benjamin G.
Clarke, as trustees of the first mortgage given by the said,
The New dJersey West Line Railroad Company, and Asa
Packer, The Lehigh Talley Railroad Company, the State of
New dJersey, The Central Railroad Company, and The Del-
aware, Lackawanna and Western Railroad Company, as
parties interested, were admitted and heard as defendants),

find themselves aggrieved by so much thereof as directs as
follows:

11
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First.— The said receiver shall sell in one parcel all the
corporate rights, privileges, and franchises of the said com-
pany, with its railroad-track, right of waj*-, rolling-stock, and
all the property of every kind belonging to the company in-
cluded in and covered by the mortgage given by the said
*defendant to Benjamin G-. Clark and Theodore F. Randolph,
trustees, and including in the said parcel the franchises or
rights of said defendants to extend the said railroad from
Newark, in the State of New Jersey, to a point in Hudson
County, in the said State, which property, rights, privileges,
and franchises, shall be sold, absolutely freed, and cleared of
and from all liens and encumbrances of every kind and de-
scription whatever.

And your petitioners humbly appeal from that part of
the said order of the Chancellor which decrees as aforesaid
on the ground that the same is erroneous for that wherein
it directs said property, &c., to be sold freed and cleared of
encumbrances, said order is beyond the power of the said
court to make, and that for other reasons the same ought
not to have been made. And also by so much of said order
as directs as follows :

Second.— The said receiver shall sell separately and in one
parcel that portion of the property owned by the said de-
fendant, known as the water front, situate at Communipaw
.Bay, near Jersey City, in the county of Hudson, being the
-same property purchased by it of the State of New Jersey?
which said property shall be sold subject to the mortgage
given by the said defendants to the State of New dJersey,
and now held by the said State and subject to all other liens
or encumbrances now On the same.

And your petitioners humbly appeal from that part of
the said order of the Chancellor which decrees as last afore-
said recited, upon the ground that the same is erroneous,
for that by the terms'of your petitioners’ said mortgage said
-last mentioned property is included within and is a part o

the property thereby mentioned and conveyed, and that

:-said court has no power to order part of said mortgage

property sold by said receiver free and clear of said mor

gage, and another part subject thereto but divided and sep
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anted from the rest, and that for other reasons said order
shonld not have been made.

Your petitioners therefore pray that the said order of the
(hancellor may be in the particulars aforesaid reversed, set
aside, and for nothing holden.

And that your petitioners may have such relief in the
premises as to this honorable court shall seem meet.

Dated Novermber 17th, 1874.

Muieheid & McGee,
Solicitors and of Counsel with Appellants.

10
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COPY OF MORTGAGE.

$3,000
R evenu e St amps,
Cancelled.

This Indenture, made the eleventh day'of March, in the
year of our Lord one thousand eight hundred and seventy,
between the New Jersey West Line Railroad Company,'a
-corporation of the State of New Jersey, in the United States
of America, party of the first part, and Theodore F. Ran-
dolph and Benjamin G. Clarke of said State, party of the 10
second part; whereas, pursuant to the power and authority
1u it vested, the party of the first part has resolved, to enable
it to construct its railroad and equip the same, to make and
issue a series of three thousand of its bonds, each of one
t ousand dollars, numbered respectively from one to three
t ousand, inclusive, to amount in the aggregate to three mil-

on dollais, which bonds are to have coupons or warrants-

eieto annexed for the payment of interest thereon at the
fate of seven per cent, per annum, which said bonds are to

6 & elua% secured, principal and interest, by these pre- 20

|Kj!i| 9 33 4 deed of trust or first mortgage, which bonds

aG°n ' 6m an(” "ate’ each hearing even date herewith,

Payable principal and interest, in golcj coin of the United
aes 0o America* and in form following :

$1,000 State of (No. ) New Jersey." $1,000.
JNEW JERSEY WEST LINE
RAILROAD COMPANY.
>UNITED STATES OF AMERICA.
Principal and Interest payable in gold coin of the
United States of A.merica.

wiTrT all Men b.x sﬁsggtl‘)ghe New dJersey QA
the Staip 61 at % A abarter of 3
dolnh I f1 B I Jerselhis indebted to Theodore F. Ran-

sum of ,, niamin Clarke, or the bearer hereof, in the

States of 7 H H I dollars in gold coin of the United
meiica, which the said company promises to pay
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to said Theodore F. Randolph and Benjamin G. Clarke, or
the bearer hereof, on the first day of May, in the year one
thousand nine hundred, at the city of New York, with in-
terest thereon at the rate of seven per cent, per annum pay-
able semi-annually in gold coin of the United States of
America, at the city of New York, on the first day of May
and November in each year, npon presentation and sur-
render ot the coupons hereto annexed as they severally be-
come due, and in case of non-payment of any half-yearly
instalment of interest which shall have become payable and
the coupon therefor shall have been presented and the
amount thereof demanded, and the continuance of such de-
fault for the period of three months after such presentment
of coupon and demand, the principal of this bond shall be-
come due in the manner and with the effect provided in the
deed ot trust or mortgage securing the same.

This bond is one of a series of three thousand bonds, each
for one thousand dollars of like tenor and date, numbered-
from 1 to 3,000 inclusive, amounting in the aggregate to
three million dollars, the payment of each and all of which
'bonds is secured equally by a deed ot trust or first moitgage
bedring date the eleventh day of March, one thousand eight
hundred and seventy, duly executed and delivered by t e
said railroad company to said Theodore F. Randolph an
Benjamin G. Clarke, Trustees, covering the railway of said
company and all the appurtenances thereto belonging,-
together with the franchises, powers and privileges possessed
by said company by law as a corporation ; also the 10I mg
stock and equipment in the said deed ot trust or moitgage
mentioned. i

This bond shall pass by delivery, or it may be registere
by its owner in the books of the company at the o ee
said company. After a registeration of owneiship certi *
thereon by the transfer agent ot the company, no tia *
of this bond shall be valid except upon the books *
the company, unless the last transfer shall have -
bearer, and transferability by delivery thereby restoie , *
this bond shall continue subject to successive register *
and transfers to bearer, as aforesaid, at the option

holder. . r



Tlis bond shall not become,obligatory until it shall have
been authenticated by a certificate endorsed hereon and
signed by the trustees named above, or the survivor of them

or their successors as such trustees. *

In Witness Whereof the said company has caused
its corporate seal to be hereto affixed and the
same to be attested by the signature of the Pre-

[1.s] sident and Secretary, and has also caused the
coupons hereto annexed to be signed by its Trea-
surer this eleventh day of March, in the year one

thousand eight hundred and seventy’.

' President.
Secretary.

Form of Coupon or Inte rest Warrant.
NEW JERSEY WEST LINE RAILROAD COMPANY

State of New dersey, United States of America.
Warrant foi\ thirtjy’-five dollars for six months
interest due on First Mortgage Bond, No. of
the New Jersey West Line Railroad Company,
loi one thousand dollars; this interest is pay-
able in gold coin in New York City, on the

day7of
$35. Treasurer.

ow, Therefore, this Indenture Witnesseth, That for

I fIn Cps” era”on °f the premises and the sum of one dol-

10

20

"+ .9 ]| byH party of the second part, the re- 30

first '\lereo* hereby acknowledged by the party of the
anrl an”1 orc%r to secure, the payment of the principal
and f {}!68" bonds according to the tenor thereof
Vhyu, | 6 QOUPOLIS or interest warrants thereto annexed, the
Part 1»‘th granted, bargained, sold,,

present« i lle(® conveyed and confirmed, and by these
and ot ® Sra ire jgn, r, convey
<{- l m .m mwint ten-
of them H i tenants 111 common, and :,unto the survivor
A an  t teir successors and assigns, ail and singular
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the railroad of the New Jersey West Line Railroad Com-
pany, the party of the first part hereto, and all the appur-
tenances thereto belonging, acquired and to be acquired,
constructed and to be constructed,' throughout and along the
entire main line of said company’s railroad, from the eastern
fterminus of said railroad at the City .of Newark, in the State
of New Jersey, westerly across the said State of New dJersey
to the western terminus of said railroad at the Pennsylvania
state line, including all the lands and real estate acquired
10 and that shall be acquired by the said company, on which
the said main line, of the said company’s railroad is by law
authorized to be constructed ; also the bridge across the De-
laware river and the tracks thereon, and all the tracks,
bridges, viaducts and fences on and that shall be on and be-
longing to said main line of said railroad, together with all
the franchises, powers, and privileges to own, obtain, con-
struct, operate, manage and maintain the said main line of
railroad possessed by the said company as a corporation, also
the depots, station houses, engine houses, car houses, freight
20 houses, water stations, turn tables, machine and other build-
ings and structures on or along and adjacent to said main line
of railroad belonging to or that shall be acquired by said com-
pany, or that shall be used on or along said main line of rail-
road of said company, together with the land on which the
same are or shall be erected, acquired or that shall be acquit ed
by said company, and all the machinery, tools, implements
and materials for constructing, operating, repairing or te-
placing the said line of railroad, or any part thereof, and t ie
rights of way, roadbed, and other grounds forming and to
SO form part of and belonging or to belong to the said line o
railroad, embracing as to the parcels and items of propeity
hereinbefore specified as conveyed hereby, such and suci
parts thereof as have been heretofore acquired by, con
mstructed or placed in the possession of the said company, as
also such as shall be hereafter acquired by or constiucte
placed in the possession of the said company, and w ic
forms and constitutes, or shall form and constitute the sa *
main line of railroad, and lands, buildings and stiuctui”
thereto belongingalso all the locomotives, tendei», ca”
40 and other rolling stock or equipment which by viitue o
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(Contract for the construction of said main line of railroad
.and equipment thereof and bridge across, the Delaware
river, shall be placed* on the said railroad, or furnished to,
or procured, or that shall be procured by the said company
for that purpose, and all the property, franchises, rights and
things of whatsoever name or nature now held,or acquired,
or which shall hereafter be held or ,acquired bv the party of
the first part hereto or its successors, pertaining to the said
main line of railroad, or the equipment thereof, together with
all and singular the tenements, hereditaments, and appur-
tenances to the said main line of railroad, lands and premises
or either thereof belonging, or in anywise appertaining, and
the reversion and reversions, remainder and remainders, tolls,
aacornps, revenues, rents, issues and profits thereof, and of
*every part and parcel thereof; and also all the estate, right,
title, interest, property, possession, claim and demand what-
soever, as well in law as in equity, of the party of the first
part hereto, of, in, and to the same and every part and parcel
‘thereof with the appurtenances,

o Have and to Hold the above mentioned and described
railroad, bridges, real estate, property and p emises with the
sappartenances unto the party of the second part asjoint
enants and not as tenants in common, and to the survivor

tlem and their.successors and assigns as joint tenants and
not as tenants in common as aforesaid, to the only proper
nse, benefit and behoof of the party of the second part and
*. saiviv’i of them and their successors and assigns as
join tenants and not as tenants in common as aforesaid for-
mer, in trust nevertheless for the purposes herein expressed,

I'Hm I
H H H Dntil H B beS S S B party of

sold H I B OorH m f1 payment, in
Part ti°ln atoresa,d, of the principal or interest, or some
dee | BB Sa'r H0n(”8 or some one of them, when

pres ~ B CUpon B couP°ns for interest shall have been
tinuan * ~ 11 amonnt thereof demanded and the con-

such 6 SUcb Por the period of three months after
party”ofTn men” “le couPon or couP°os and demand, the
suffered T Paie*ts successors and assigns, shall be

10

20

=Y

an peimitted to possess, manage, operate and enjoy 40
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the said railroad with its equipment and appurtenances, and
also the bridges, real estatej lands and premises, property and
franchises hereinbefore described and hereby mortgaged, and
to receive, take and use the tolls, incomes, revenues, rents,:
issues and profits thereof and of every part and parcel thereof,,
in the same manner and with the same effect as if this mort-
gage had not been made.
Article Second. In case default or failure shall be made
or occur in the payment, in gold coin as aforesaid, of any
10 interest on any of the said bonds according to the tenor
thereof, or of the coupons thereto annexed, or any or either
of them when the same shall become duej and the coupon
or coupons for such interst shall have been presented and the
amount thereof demanded,"and such default or failure shall
continue for the period of three months after such present-
ment of the coupon or coupons aforesaid and demand, or in
case of default or failure in the payment, in gold coin as.
aforesaid, of the principal or any part thereof of said bonds
or any of them when the same shall become due and be pre-
20 sented for payment, and such default or failure shall con-
tinue for the period of three months, then and in either of
such cases it shall be lawful for the said trustees, Theodore
F. Randolph and Benjamin Gf Clarke, or the survivoi of
them, or their successors, personally or by their or his
attorney or agents, the said default or failure then still ex
isting, upon the written request of the holder or holdeis o
one hundred and fifty bonds issued by said company an
secured by and under this mortgage and deed of trust, on,
which by the non-payment of interest or principal such e
80 fault or failure shall continue to exist, or on tlieit oi
motion to enter into and upon and take possession of a an
singular the railroad, bridges, real estate, lands, P10R:|
and premises, rolling stock and equipment hereby
and mortgaged or intended to be, and of each an 6 *
part thereof, without any let or hindrance of o 101 #
party of the first part or its. successors, and to A
possess, occupy, use, employ and enjoy the same, a
operate by their or his superintendents, managep, in
or servants, or other attorneys or agents, the sal
40 and rolling stock and equipment thereof heieb) mo  »

*

A
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and conduct the business thereof, and to make from time to
time all repairs and replacements thereof, and of any part
thereof, and of the bridges and other property connected
therewith, and such useful alterations, additions and im-
proverrents thereof and thereto as may seem to them or him
intheir or his discretion judicious,, and to collect and re-
caive all tolls, freight, incomes, rents, issues and profits of
the said railroad, bridges, real estate, lands, property and
premises, rolling stock and equipment, and of every part
and parcel thereof, and after deducting the expenses of oper-
ating the same, and conducting the business thereof, and of
repairs and replacements, alterations, additions and improve-
ments, and all the expenses incurred in the holding and
management of the same and of every part and parcel there-
of, and all payments which may be made for advances of
any money or moneys, or for taxes or assessments upon the
said premises or any part or parcel thereof, or against the
said company, or against said trustees as such, as well as
just compensation for their or his services as trustees or
trustee, and for the services and reasonable charges of such
attorneys and counsel as may- have been by them or him
employed, and any and all costs which may have been in-
euried, to apply the moneys arising as aforesaid to the pay-
ment of interest on the said bonds, the interest on which
®adll be past due, in the order in which such interest shall

a’e become due rateably to the persons holding the cou-
pans evidencing the right to such interest, and after paying
a interest which shall have become due, to apply the said
Roneys to the payment of the principal of such of said

m s secured hereby, as may then be due and unpaid rate-
a> and without discrimination or preference, and if after
@ is action of said interest and principal a surplus shall re-

80pn t0 over suc” surplus to the company, its succes-
shafill 833" ns’ or as and court of competent jurisdiction!

*® xx % %% Tp case default be made, as aforesaid, and:
%or the period of six months after the present-

mand’f | 9 hGB | or coupons aforesaid past due, and de-
ment' © 111W raent  the interest o* any of said. bonds;

10

20

30'

°Ae m said coupon or coupons, or in case such de- 40
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iault be in the payment of the principal secured by any of
«aid bonds or any part thereof, and shall continue for the
period of six months'after such principal shall become due;
then in either case it shall likewise be lawful for the said
trustees, or the survivor of them, or their successors, after
entry as aforesaid, or other entry, or without entry, person-
ally or by their or his attorney or attorneys, agent or agents,
to sell and dispose of all and singular the railroad, bridges,
real estate, lands, property and premises”rolling stock and
10 equipment, franchises, rights and powers hereby conveyed
or intended so to be at public auction, in the City ot New-
ark, in the County of Essex, in the State of New Jersey ; or
in Jersey City, in the County ot Hudson, in said State of
New Jersey, as the said trustees, or the survivor of them, or
their successors shall designate, and at such tune as they or
he may appoint, having after the expiration ot said period
of six months, first given notice of the place and time of
such sale by advertisement published not less than three
times a week for two months in one or more newspapers
20 published in the city of New York, and also in two or moie
newspapers published in New Jersey, and in whatever way
and wherever else required by law, and to adjourn the said
sale from time to time, as often as in their or his discietion
may be for the best interest and advantage ot the holdei» o
bonds and coupons or interest warrants secured hereby; an
if there be an adjournment or adjournments to make tie
sale aforesaid without further notice, by advertisement, un
less notice of adjournment by advertisement should be ie
quired by law, then such notice to be as required by law,
‘30 the said sale to be in case of adjournment, at the time an
place to which any adjournment of the same may be ma e,
and to make and deliver to the purchaser or pinchaseis
the said property and premises, good and sufficient dee o”
deeds in the law in fee simple conveying thereby the w
of said main line of railroad, bridges, real estate, an?”,
property and premises, with the said franchises, rig its
powers of said corporation, and the said rolling stoc ~*
mequipment and all appurtenances to the said PioPel”)ce
cany part thereof belonging; which sale and

‘dJf) made as aforesaid shall be a perpetual bar both m a
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equity against the party of the first part, its successors and
assigns, and all other persons claiming or to claim the said
railroad, bridges, real estate, lands, property and premises,
franchises, rights and powers, rolling stock and equipment,
or any part or parcel thereof, by, from, through or under
the said party of the first part its successors or assigns;
which said sale and conveyance shall vest the right, title,
estate, interest, property and possession of, in and to the said
premises, franchises and equipment wholly and absolutely in
the purchaser or purchasers; and after deducting from the
proceeds of such sale, just allowances for all expenses there-
of, and for attorneys and counsel fees, and for costs, taxes,
assessients, and for all other expenses, advances or liabilities
which may have been made or incurred by the said trustees or
either of them, or advances made for the benefit of the trust, in
respect to the said railroad, bridges, real estate, lands, prop-
erty and premises, rolling stock and equipment or any part
nr parcel thereof, or in respect to the.business of the trust
hereby created, or in operating or maintaining the said
railroad, or bridges, or equipment or any part of either or
anything appertaining thereto or in managing the business
theredf, or in taking charge or control of the said property
and business or any part thereof, and in arranging for and
completing the sale aforesaid and all the payments which
may have been made by the said trustees, or the survivor of
them or their successors, or either of them, in the execution
cf the trust and in the discharge of their or his duty as
trustees or trustee, as well as compensation for their or his
own services, to apply the said proceeds to the payment of
the principal of such of the said bonds as may be at that
ture unpaid, whether or not the same shall have previously
becore due and of the interest which shall at that time
have accrued on the said principal and be unpaid, without
discrimination or preference, but rateably to the aggregate
anourt of such unpaid principal and accrued and unpaid
mnterest, but always so that if of any of the coupons or in-
vest warrants .then past due annexed to all of said bonds,
A mi came due at the same date, a part only shall then have

en paid in part or in full, then the others of said coupons

1
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1 Interest warrants which came due at the same date with 40
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those thus paid in part or in full which shall not then have
been paid in part or in full, shall be first paid to an amount
which will make the payments of the interest on all the said
bonds secured by this mortgage or deed of trust, to be in
full ot interest to the same date, in order and to the intent
that the security for and payment of all the said bonds
shall be perfectly equal without any preference in favor of
one over the other either as to principal or interest, and if
after the payment of the principal and interest of said bonds
in full, a surplus shall remain, to pay over such surplus to
the said company or render the same and account therefor
and pay the same, or so much thereof as may be required,
to the person or persons who ma}7be entitled thereto under
or by virtue of any second mortgage that may be given by
the party hereto of the first part, or its successors on or cov-
ering the estate, property, franchises and rights covered by
this mortgage or deed of trust, which second mortgage or
deed of trust if so given is to be distinct from, subject to, and
second in the order of priority to this mortgage or deed of
trust, the right to give, make and execute a valid second
mortgage or deed of trust which shall be a lien subsequent
to this mortgage or deed of trust on all the said main line of
railroad, bridges, real estate, lands and premises, rolling
stock, equipment, franchises and other property and rights
embraced in this mortgage or deed of trust is hereby re-
served, but only so that it shall be operative.on any
remainder or equity of redemption or surplus, after the
complete execution of the trust hereby created and the pay-
ment in full by the said company or its successors, or by a
sale and conveyance m fee simple by the said trustees or the
survivor of them, or their successors as aforesaid or by
other means, of the principahand interest secured by this
mortgage and deed of trust, any balance of said surplus over
what may be required to pay any second mortgage to be
paid to the said company, or the said surplus shall be ien

dered and accounted for by the said trustees, or the suivivor
of them or their, successors, as any court of competent
jurisdiction shall order or decree; it being expressly un &
stood that in no case shall any advantage be taken of an®
valuation, appraisement, or stay or extension laws y
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party of the first part or its successors, nor of anj injnnctiori
ar stay of proceedings, or any process to be applied for by
the party of the first part, or its successors, to prevent the
entry, possession or use of saild main line of railroad and
premises, and property, as provided in article second do* this
mstrument, or to prevent such entry and sale as aforesaid,
and that such second mortgage or deed of trust, if given or
made hereafter, shall in no way interfere with or abridge
the full and complete effect and operation of this mortgage
or deed of trust, or the rights and security of the holders of 10
bonds and of coupons or interest warrants thereto annexed
secured by this instrument, and that in case of a sale and
conveyance by said trustees or the survivor of them or their
successars, by virtue of and pursuant to this mortgage or
deed of trust, the purchaser or purchasers by virtue of such
sale and conveyance, shall take the said main line of railroad,
real estase, lands, propeity, premises, franchises and rights,
conveyed by this mortgage or deed of trust free and clear of
any claim or lien, under or by virtue of any second mortgage
or deed of trust that may be made as aforesaid ; but such 20
second mortgage or deed of trust shall operate on and be a
daim against and lien upon the said surplus.

And it is hereby declared and agreed that the receipt of
f esaid trustees, or of such one or more of them as shall
jfl&e such sale and conveyance, for the purchase money or
01 securities therefor, whether mentioned in said conveyance
ar such receipt be separate, shall be a sufficient discharge to
le pmchaser or purchasers of the estate, property and
premises, franchises and rights, which shall be sold and
oonveyed as aforesaid, for his or their purchase money ; and 30

'a such purchaser or purchasers, his or their executors or
| U H B or any claiming under him or them, shall
sucha %ei. ~ e Pa-fment  saad purchase money, and having
tosuc]606”  therefor, whether expressed in the conveyance
lLiabl°1 *niClaser or Purchasers or in a separate writing, he-
p 1 O lin("er obligation to see to the application' of such
tar th™f6 m°ney or any Par't or portion thereof, to, upon or
themi6 IjH °r PurPoses of thesegresents, or any or either of

filap 1 e,’n any rnanner whatever answerable for any loss,.
Plication, or nonapplication or misuse of such pur- 40
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(mchase money or any part or portion thereof, or be obliged to
‘inquire into or be affected by any question as to the neces-
sity, expediency or authority ,oi or for such sale.

Article Fourth. In case default shall be made in the
payment ot any hall year’s interest on any oi the said bonds
at the time and in the manner in the coupon issued there-
with provided, the said coupon having been presented for
payment, and the payment of the interest therein specified
having been demanded, and that such default shall continue

10 for the space or period of three months after the interest
expressed in said coupon shall have become due, and from
and after the coupon shall have been presented and the
payment thereof demanded as aforesaid, then and thereupon
the principal of all the said bonds shall at the election of the
trustees become immediately due and payable.

Article Fifth. The said trustees, or the survivor of them,
or their successors, shall also in their or his discietion have
full power to convey or release, upon the written lequest o
of the party of tiie first part, any lands acquired or held hn

.20 the purposes of stations, depots, shops, bridges, oi foi otie
purposes, than as part of the width of land authorized iy
law for said main line of railroad, occupied or to be occupie
by the track from the City of Newark to the Pennsylvania
State line, which lands, not part of that occupied by oi m
tended for the track, in their or his judgment shall not e
necessary for use in connection with said railroad oi any
lands not occupied by the track, which may become isu’e
by reason of the change of location of any station oi s ai
house, depot, shop, bridge, or other building oi A

.30 connected with the said railroad or any pait tieteo " j
any lands not occupied by the track adjacent to sacn s n
or station house, depot, shop, bridge, or -other wui lip *
structure which the company may deem it exp”

*disuse or abandon byreason of such change, an to cons *

smy such change or,any other changes in the location

brack, depots, buildings, or other structures, or any n
of them, which in their or his judgment sia > j;lain
' -expedient or necessary to increase the facilities o s A
line of railroad as a through railroad from the> -*

040 Newark to the Pennsylvania State line, an 0
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deliver the instruments necessary or proper to carry the
sane into effect; and said conveyance or release shall
operate to release said land mentioned therein, from this
Jmortgage or deed of trust as a lien, but they are not to con-
vey or release, under or by'virtue of this article, any part
,.f the permanent main line of railroad through from the
«City nf Newark to the Pennsylvania State line, or the land
for the width authorized by law and necessary for the track;
any lands which ;may have been acquired for permanent
use in substitution for any so re-leased shall be conveyed to 10
the trustees upon the trusts of these presents; and the
trustees shall also have full power to allow the said company,
from time to time, to dispose of, according to its discretion,
.sich portinos of the equipment, machinery and implements
at any time held or acquired for the use of the said railroad
as may have become unfit for such use, replacing the same
by new or other, which shall be conveyed by the said
company to the trustees, and made subject to the lien and
operation and held upon the trusts of these presents.

Article Sixth. It is hereby provided always, nevertheless, 20
and it is the true intent and meaning of these presents, that
it the party of the first part shall well and truly pay, or
cause to be paid, the principal of the said bonds when the
*amre shall become due, iIn coin as aforesaid, and interest
thereon, when the same shall have become payable, and the
coupon or coupons therefor shall Ir&e been presented and
payment thereof demanded according to the tenor of said
bonds and of the coupons or interest warrants thereto an-1
cexed and according to the true intent and meaning of said
*bonds and said coupons or interest warrants thereto annexed 30
and of these presents, said interest to be paid in gold coin;
then and in that case upon the p>ayment of the principal and
all the interest aforesaid, the estate, right, title and interest
°f the said parties of the second part, trustees as aforesaid,
the survivor of them and their successors in the trusts
hereby created, and these presents, as well as the said bonds
and coupons or interest warrants issued therewith, shall
cease, determine and become null and void, anything herein

0 the contrary notwithstanding, otherwise the same shall
Te al( remain in full force and virtue. 40
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Avticle Seventh. It is mutually agreed by and between'
the parties hereto, that the word u trustees,” as used in these
presents, shall be construed to mean trustees or trustee for
the time being, whether original or new, and whenever a,
vacancy shall exist, to mean the surviving or continuing
trustee ] and such trustee shall during such vacancy be com-
petent to exercise all the powers by these presents granted
to or conferred upon the parties hereto of the second part.
And it is mutually agreed by and between the parties hereto-
that neither of the said trustees or their successors or either
of them shall be in any manner responsible for any default
or misconduct ot any other of them ; that the said trustees and
each o1 them and their successors, and each of them shall be
entitled to just compensation for all services which they or
either of them may hereafter render in their or his trust,
and to the repayment to them of all expenses incurred by
them, including counsel and attorney’s fees paid by them in
connection with the trust hereby created, the same to be
paid by the company or out of the income of the property,
and forAhat purpose they or he may at any time apply to
the courts or any of them without notice to any person ex-
cept to the party hereto of the first part, its successors or
assigns; that either of said trustees or any successor may
discharge himself of the trust created by these presents by
notice in writing to the said company, and to the existing
trustee, if there be such, three months before such resigna-
tion shall take effect, or such shorter time as may be ac-
cepted, by written consent, as adequate notice, and upon
the due execution of the conveyances hereinafter requireo.

That in case at any time hereafter either of the said trus-
tees, or any trustees or trustee hereafter appointed shall die,
or resign, or becopie incapable or unfit to act in the said
trust, a successor or successors to such trustee or trustees
shall be appointed by the surviving or continuing trustee,
with the>consent of the company, and the trustee or trus-
tees so appointed, with the trustee surviving or continuing
shall thereupon become vested with all and singular the
powers, authorities and estates granted to or conferred upon
the parties of the second part as trustees by these presents,
and all the rights and interests requisite to enable them oi
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him to execute the purposes of this trust, without any fur-
ther assurance or conveyance, so far as such effect may be
lawful, hut the surviving or continuing trustee shall imme-
diately execute all such conveyances and other instruments
as may be fit or expedient for the purpose of assuring the
legal estate in the premises jointly with himself, to the trus-
tee so appointed; and upon the death, resignation or re-
moval by any court of competent jurisdiction, of any trustee,
or an appointment of another in his place, all the powers
and authorities of the one so dying, resigning or removed,
by virtue hereof shall cease, and all the estate, right, title
and interest in the said property, premises, franchises and
powers, of any trustee so dying, resigning or removed, shall,-
if there be a co-trustee surviving or continuing in office
wholly cease and determine ; but the said trustee so resign-
mg or removed shall, on the written request of the new
trustee who may be appointed, immediately execute a deed
deeds of convej-ance to, vest in such new trustee, jointlr
with the continuing trustee, and upon the trusts herein ex
pressed, all the property, rights and franchises which may
be at that time held upon the said trusts; provided never-
theless, and it is hereby declared and agreed, that in case it
s dll at any time hereafter prove impracticable after rea-
sonable exertions, to appoint in the manner hereinbefore®
piovided, a successor in any vacancy which may have hap-
pened in said trust, application in behalf of all the holders
0 the bonds secured hereby may be made by the surviving
Ol continuing trustee, or if the trust be wholly vacant, by
10.eis  bonds secured hereby, or any of them on giving
notice in writing to the company, or in default of such ap-
pleation by any bondholder or bondholders, then by the
said company, making application to the Court of Chaneery
.® “ate °f New dJersey, or to any court of competent
m let®txb *or the appointment of anew trustee or trus~
&S an(® case of application as aforesaid by the said
jnnpany such notice of the time and place for the appoint--
t of a new trustee or new trustees shall be given by
ck thereof in such newspapers published in the-
BPf°, ew ~ork and in the State of New Jersey,, and for
ength of time as the court shall direct.
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And the party of the first part for itself, its successors and
assigns, in consideration of the-premises and of one dollar
to it duly paid, the receipt whereof is hereby acknowledged,
hereby covenants and agrees to and with the party hereto
of the second part,, and the survivor of them and their suc-
cessors and assigns, that whenever and fis often as the party
«of the first part, its successors or assigns, shall hereafter ac-
*quire any lands for use as part of the width allowed by law
to be held and owned by said company for said main line of

10 railroad—or to be used for bridges, depots, station houses
or other buildings, or any equipment, or anjTother property
or things, of whatever name or nature, for use as part of
said main line of railroad, or for bridges, depots, station
houses or other buildings adjoining thereto, or any rights or
privileges of the. company, which shall result from any addi-
tion or chartered rights of the company in the ownership or
management of the said main line of railroad, the said party
of the first part, its successors and assigns, shall and will ac-
quire, possess and hold the same and every part and parcel
w20 thereof, and also all the' said main line of railroad of the
party of the first part, and the bridges, buildings, houses
and other structures, and rolling stock and equipment con
inected with the said main line of railroad and foiming p=t
thereof contracted for, constructed, or that may be con
tracted for by, constructed for, or furnished to the company,
upon and subject to the trusts of thi* indentuie; but tn
deed of trust or mortgage is not to cover or affect and oes
not include any branch railroad that may be built to con
nect with said main line of railroad, or any lands tcmP®
:30 rarily held by said company, not a part of the wi 1
allowed by law for the said main line of railroad, and no
required for bridges, depots, buildings and othei stiucti
.contiguous to said main line of railroad.

And the said party of the first part, for itself, its success®
:and assigns, in consideration of the premises, and of one o
do it duly paid by the said party of the second pait, , Ib
eeipt whereof is hereby acknowledged, hereby co'el
:and agrees to and with the party of the second pai an
survivor of them and their successors and assigns, ia

40 said company and its successors and assigns, sia
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ifrom time to time, and at all times hereafter, and as often
:as thereunto requested by the trustees under this indenture,
.execute, deliver and acknowledge all such further deeds,
.conversances and assurances in the law for the better assur-
sing unto the parties ot the second part, the survivor of them
-and their successors as trustees or trustee, upon the trust
herein expressed the said main line of railroad, and the said
real estate, lands, bridges, houses and other structures, roll-
ing stock, equipment, franchises, property and things which

are hereinbefore referred, to as conveyed by. this deed of 10

trust or mortgage, or which the company may hereafter for
:any reason become entitled to or may acquire for, or
for the use of said main line of railroad, or the bridges or
buildings adjacent thereto, and also all franchises and cor-
porate rights which may hereafter be acquired by the said
party of the first part, its successors or assigns, to facilitate
the ownership, use or management of said main line of rail-
road with the appurtenances, as by the said trustees or their
scounsel learned in the law, shall be reasonably advised, de-
vised or required, but always so that if no further or other
deeds, conveyances or assurances should be made, yet that
the said property of every kind so as aforesaid, a part of said
roain line of railroad, or lands for bridges, buildings or
structures adjoining the same, including the franchises, shall
as well all thereof now acquired as all that shall' hereafter
be acquired by the party hereto of the first part, its success-
es and assigns, be held, acquired, received and possessed
by the party.hereto of the first part, its successors and
assigns, by virtue of this deed of trust or mortgage,, subject
to the trusts in and by this instrument created, and sub-
jeet to the estate, right and interest of said trustees, and the
survivor of them and their successors, in and to the said
propeity of every kind and franchises now acquired, or that
8la hereafter be acquired by the said company, its success-
es and assigns, hereinbefore referred to as embraced in and
mtended to be covered b}* this instrument.
K Bj ” is mutually agreed between the parties hereto,
fie said trusts-are accepted and created with the dis-
that fNe party hereto of the second part,
ie survivor of them and their successors in said trusts,

20
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shall be accountable, liable or responsible for reasonable-
care and,diligence only in the performance of the trusts-
hereby created, and in the management of the said estate-
and property, in like manner as a bailee without reward,
and that they shall not nor shall either of tliem be under
obligation by virtue of anjthing herein to do any act, or
require it to be done, which shall require an advance, or
outlay or expenditure of money or funds, until the money
or funds necessary to be advanced, laid out or expended,..
shall be furnished or paid to them, or the survivor of them
or their successors, which money or funds so paid or fur-
nished to them necessary to be advanced, laid out or ex-
pended in the business or duties connected with said trusts
shall be deemed part of the expenses to be paid to the per-
son or persons who may have advanced the same out of
monies which by virtue of said trusts shall come to the-
hands of said trustees, or the survivor of them or their suc-
cessors; and it is mutually understood and agreed between
the parties hereto, and the trusts aforesaid are hereby cre-
ated, and the appointment of trustees accepted with the
further distinct understanding that the party hereto of the
second part, the survivor of them and their successors shall
not, nor shall either of them be accountable, liable or re-
sponsible for the act or acts of any attorney, agent, depos-
itary, employee or of any other person or persons whatever
emploj’ed by them or him, or for any act which shall be
done pursuant to the advice of counsel, or done and per-
formed in good faith, when such attorney, agent depositary,
employee, counsel or any other person or persons employed
by them or him, shall have been selected wlth reasonable

discretion.

In Witness whereof, the said party of the first
part, “ The New Jersey West Line Railroad Com-
pany,” has caused ils corporate seal to be hereto
affixed, and the same to be attested by the signa-
ture of John H. Lyon, its president, who is duly
authorized to do so by a resolution of said coipora

[L.S.] tion, and the same is also attested by Beverley
Sanders, the company’s secretary ; and the sai
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Theodore F. Randolph and Benjamin G. Clarke,
the party of the second part, have hereto set their
hands and seals, to evidence their acceptance ot the
trust hereby created, the day and year first above
written.
JOHN H. LYON,
President.
Attest :
BEVERLEY C. SANDERS,
Secretary. 10

THEODORE F. RANDOLPH, [1.s.]
BENJAMIN G. CLARKE. [1.s.]

Sealed and delivered in the presence of, who also witness-
sed the affixing United States Internal Stamps to thé amount
of $3,000, which were cancelled.

WILL. J. LYON.

State of New dJersey, )
Hudson County, ) ssf

Will. J. lyon, of full age, of Jersey City, Hudson Coun- 20'
ty, New dJersey, being duly s'worn according to law, on his
oath, says that he is well acquainted with the common seal
of the New Jersey West Line Railroad Company, the grant-
or named in the foregoing indenture; that the seal affixed
thereto, attested by the signatures of the president and sec-
retary of said company, is the common seal of said company ;
that this deponent was present at the execution of said in-

enture, on the day of the date thereof, by the grantor, at
Jeisey City, Hudson County, New Jersey, and saw John H.
yon, who is the president of said company, as said presi- go
eot, seal said indenture by affixing the said common seal
thereto, and sign, seal and deliver the said deed of trust and
moitgage as the voluntary act and deed of the said company ;
j~d this deponent saw the secretary aforesaid, Beverley C.
ers, attest said seal and sign his name to said indenture
and chey respectively first stated that the said company
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jknew and were informed of the contents thereof, and the
mcontents of the same were made known to them in the pres-
ence of this deponent prior to the execution thereof; and
this deponent thereupon signed his name as the subscribing
witness to such execution thereof; and this deponent fur-
ther says that he also saw Theodore F. Randolph and Ben-
iamin G. Clarke, the party ot the second part to the/fore-
going indenture of mortgage and deed of trust, the conten s
thereof having first been made known to them, sign seal and
deliver the same as their voluntary act and deed, and tms
deponent signed his name as the subscribing wi ness to su

execution by them ; and this deponent also saw $

)

(three thousand dollars) in va.ue ot United States 1
Revenue stamps affixed to the said indentme, ant cu )

celled at the same time of the execution”cd”sai

Sworn and subscribed before me, at Jersey City, Hudso
County, New Jersey, March 11th, 1870,
Bennington F. Randolph,
Master in Chancerg of New Jeney.

No. 6,913,

Received in the Clerk’s Office of the
March 15, A.D. 1870, at 1 o’clock, p.m., and * A
Book 11 ot Mortgages for said county, o™n n

Received in the Clerk’s Office of the seV-

m the 15th day of March, A.D. eighteen m

enty (at 3.47 p.m.), and recorded in Book C M

gages for Somerset County, on Ro* Jr> Cierk.
Received in the Morris County Clerk at

teenth, A.D. eighteen hundred and seven n 168,

length in Book S 2 of Mortgages gi pa, >M , 80,

169, 170, 171, 172, 173, 171, 170, 176, 1717,

181, and 182. * BiOh » kd CUrh

Compared,
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Received in the Register’s Office, on the fifteenth day of
March, A.D. 1870, at fifty-five minutes after eleven o’clock,
in the forenoon, and recorded in Book L 5 of* Mortgages for
Essex County, N. J., on pages 482, 483, 484, 485, 486, 487,
488, 489, 490, 491, 492, 493, and 494.

Julius St apff, Reg.
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