NEW JERSEY COURT OF ERRORS AND
APPEALS.

AwmiELLo Raimonnr, L
Complainant-Respondent, | On Bill, Etc.
Addendum

to State
Ovinro C. Biaxcsr, of Case

Defendant-Appellant.

VS.

It 1is hereby stipulated and agreed by and
between Edward A. Schilling, solicitor of com-
plainant, and James I, X. O’Brien, solicitor of
defendant, that that part of the charge of Judge
Dallas Flannagan in the suit at law between the
above parties in the Common Pleas Court of
Essex County, set forth as Exhibit A annexed
to the Bill of Complaint in the printed case to
which this is an addendum, be considered as hav-
ing been introduced in evidence and considered
by Viee-Chancellor Church as a part of the rec-

ord and proceedings had upon the trial of this
issue.

E. A. & W. A. SCHILLING,
Solicitors for Complainant-Respondent.

DONOHUE & O’BRIEN,
Solicitors for Defendant-Appellant.

New Jersey State Library
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Bill of Complaint.

BILL OF COMPLAINT.
Filed October 21, 1926.

In Chancery of New Jersey

To His Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey:

The complainant, Amiello Raimondi, of the
City of Newark, in the County of Essex and State
of New Jersey, respectfully shows that:

1. On or about June 11, 1925, he was ar-
rested by the Police Department of the City of
Orange, New Jersey, and charged with crime.

2. On or about that day the defendant, Ovidio
C. Bianchi, was an attorney and counsellor at
law of the State of New Jersey, engaged in the

practice of the law at Orange and Newark in this
State.

3. On or about that day the complainant en-
gaged the defendant, Ovidio C. Bianchi, to repre-
sent him in the defense of the criminal accusation
against him, and the defendant undertook to act
as attorney for complainant in said eriminal pro-
ceeding. Complainant thereupon paid to defend-
ant, Ovidio C. Bianchi, a retainer of $300.

4. Defendant continued to act as attorney for
complainant and presented his defense at the
trial of the criminal indictment against the com-
plainant on November 51995,

5. At the trial of said criminal proceeding
the jury disagreed and the indictment against
the defendant was held open for a retrial.

6. Thereafter and before the retrial of said
defendant on said indictment, complainant dis-
charged defendant as his attorney.




Bill of Complaint.

7. On or about November 25, 1925, defendant
caused to be served on complainant a bill for
services, demanding $2,500 for his services in
representing complainant in said eriminal pro-
ceeding.

8. On or about December 7, 1925, defendant,
Ovidio C. Bianchi, instituted suit in the Essex
County Court of Common Pleas against this
complainant alleging that complainant agreed to
pay the said Ovidio C. Bianchi for his services
together with necessary disbursements the sum
of $2,500, that said Ovidio C. Bianchi rendered
said services and incurred disbursements and
obligations relying upon said promise for pay-
ment. Defendant, Ovidio C. Bianchi, gave com-
plainant credit for the $300 paid as a retainer
on account of said fee.

9. The alleged contract between complainant
and defendant was, according to defendant,
Ovidio C. Bianchi, made during the month of
October, 1925, and just before the trial of the
indictment and after the relationship of attorney
and client between the parties had existed for
several months.

10. Complainant filed an answer in said suit,
denying the making of any express contract as
to fees, but admitting that defendant had ren-
dered legal services for complainant in the prep-

aration and trial of the indictment against the
complainant.

11. The trial of said cause took place in the
Essex County Court of Common Pleas before

Honorable Dallas Flanagan and a jury on April
1951926,

12. At said trial the defendant testified to the
making of said express contract and complainant

Bill of Complaint.

denied the same, and the cause was submitted to
the jury solely within the limits of the pleadings,
that is on the question as to whether or not the
express contract had been made. HExcerpts from

the charge of the court are annexed hereto and
marked Exhibit A.

13. At the trial of said issue complainant’s
counsel moved for a direction of verdict in favor
of the defendant therein on the ground that there
was no proof of the reasonableness of the value
of the services of the said Ovidio C. Bianchi,
which motion was denied by the Court.

14. The jury brought in a verdict for $2,200
in favor of the said Ovidio C. Bianchi against
this complainant.

15.  Complainant’s counsel thereafter obtained
a rule to show cause why ‘a new trial should not
be had, and on the return of the rule argued the
point and the alleged contract btween complain-
ant and defendant could not be enforced by the
plaintiff attorney, unless reasonable, and that
there was no allegation of reasonableness in the

complaint in said action nor proof thereof at
the trial.

16. The Court refused to make the rule abso-
lute and permitted the judgment to stand.

17.  The defendant, Ovidio C. Bianchi, has is-
sued execution upon said judgment, levied execu-
tion against certain real estate alleged to be-
long to this complainant and threatens to have

the same sold by the sheriff under said execu-
tion.

18. The contract alleged to have been entered
into between complainant and defendant was




Bill of Complaint.

made while the relationship of attorney and client
existed between them and should have been char-
acterized by utmost fairness and good faith, and,
until otherwise strictly and adequately proven,
is presumed to be fraudulent on the part of the
defendant.

19. The contract alleged to have been entered
into between complainant and defendant was
made while complainant was in great mental dis-
tress, and while he was in danger of his loss of
liberty.

20. Defendant, Ovidio C. Bianchi, before en-
tering into the alleged contract with defendant,
failed to give defendant all the information and
advice which it was his duty to give and dealt
surreptitiously with complainant. Defendant con-
cealed from complainant the fact that he could be
convicted only under one of the counts in the
indietment against him.

21. The alleged transaction between complain-
ant and defendant was not made in good faith
on the part of the defendant, but upon misrepre-
sentation, concealment and suppression of facts
known to the defendant and kept from the de-
fendant.

22. At the trial of the issue between defend-
ant and complainant, defendant failed to estab-
lish that the alleged contract was fair, just, hon-
est and honorable.

23. The relationship between complainant and
defendant at the time of the making of the al-
leged contract, the force of circumstances and
influence of the defendant over complainant at
that time, prevented complainant from being free
40 to enter into the alleged contract.

Bill of Complaint.

24. The alleged agreement is inequitable, un-
conscionable and unreasonable.

Complainant is without adequate remedy in the
courts of law and therefore prays:

1. That Ovidio C. Bianchi, who is the defend-
ant in this suit, may answer this bill of complaint
and each statement herein made.

2. That the defendant, Ovidio C. Bianchi, be
restrained from proceeding upon said judgment
or upon any execution thereon, and that the
Sheriff of the County of Essex and all other per-
sons acting for and on behalf of the defendant
may be restrained and enjoined from taking any
further proceedings on said Jjudgment or execu-
tion thereon.

3. That this Court may find and determine
what sum of money is due and owing to the de-
fendant from this complainant and that upon
payment of said sum so found and determined to
be due the aforesaid Judgment of the Essex
County Court of Common Pleas be declared to
be paid and satisfied.

4 That a subpoena issue directed to the said
defendant to answer this bill of complaint and

to abide by such decree as this Court may make
in the premises.

i E. A. and W. A, SCHILLING,
Solicitors for and of Counsel with Complainant.

10
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Bill of Complaint.

STATE OF NEW JERSEY, |
8S:
County or HEssex. j

Amiello Raimondi, of full age, being duly
sworn according to law, deposes and says:

1. I am the complainant in the foregoing bill
of complaint named.

2. I have read the same and the contents
thereof are true.

3. Particularly it is true that on or about
June 11, 1925, T employed the defendant, Ovidio
C. Bianchi, as my attorney and he continued to
represent me until November, 1925. At the time
he alleges I made a contract with him, the rela-
tionship of attorney and client existed between
us.

4. I never agreed to pay Mr. Bianchi any
particular amount for his services and I never
entered into an agreement to pay him $2,500
to represent me in the trial of my case.

9. Mr. Bianchi told me all during the time
that he represented me that my case was a dif-
ficult one; that T was charged with arson and with
burning a building to defraud the insurance com-
panies; that on pleading my bail would probably
be raised; that the insurance companies had
canceled my policies and that I wouldn’t get a
cent; that I was in a very serious fix; that he
would have to do many things to prepare my
case; that I would have a difficult time in ex-
plaining the presence of gasoline in the premises;
that I would have to explain why some other
person set fire to my property; and in fact, con-
tinually tried to impress me with the fact that
I needed badly his help and representation.

Bill of Complaint.

6. Mr. Bianchi never told me that I could
not be convicted of arson as my building was
not a dwelling house; in fact, he repeatedly told
me I was charged with arson and that it was a
most serious charge.

AMIELLO RATMONDI.

Sworn to and subscribed before me
at Newark, N. J., this 15th day of
October, A. D. 1926.

Harorp Simaxnpr,
A Master in Chancery of New Jersey.

STATE oF NEW JERSEY,
SS
County or Essex.

Harold Simandl, of full age, being duly sworn
according to law, on his oath deposes and says:

1. I am an attorney and counsellor-at-law of
the State of New Jersey, and represented com-
plainant at the trial of the suit of Ovidio C.
Bianchi against him.

2. The complaint filed in said suit alleges a
contract between said Ovidio C. Bianchi and com-
plainant for services rendered in the trial of a
case before the Essex County Court of Quarter
Sessions, whereby complainant agreed to pay
said Ovidio C. Bianchi $2,500 for his services.

3. The trial of said case was had strictly on
the question as to whether or not an express
contract had been entered into. When I at-
tempted to cross examine the defendant, Ovidio
C. Bianchi, on the time he spent on the case, the
following colloquy took place:

‘““The Court: What difference does it
make?
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Bill of Complaint.

““Mr. Simandl: Only this, your Honor has
permitted this evidence to be brought in on
the theory that he did all this work for
$2,500.

““The Court: If there was no express
contract, you are entitled to a verdict on
these pleadings. It doesn’t make any differ-
ence if he worked fifteen years.

Mr. Simandl: That is all then, if that is
the Court’s view of it.”’

4. At the conclusion of the case I moved for
a direction of a verdict in favor of the defend-
ant in said suit on the ground that there was
no proof of a quantum meruit, nor of reasonable
value of the services. The Court denied the
motion.

0. I applied and obtained a rule to show cause

why the verdict should not be set aside. On its .

return I argued the same reasons for a reversal,
but the Court dismissed the rule. On granting
the rule the Court refused to allow me to re-
serve my right of appeal on these points.

HAROLD SIMANDL.
Sworn to and subscribed before me

at Newark, N. J., this 16th day of
October, A. D. 1926.

Harry B. Strin,
An Attorney-at-Law of N. J.

Bl of Complaint.
EXHIBIT A.

““Now, gentlemen, this is a suit upon an ex-
press contract. The plaintiff must stand or fall
upon that theory. He is entitled to recover in
this suit upon an express contract or not at all.
Now, the defendant was competent to contract
with the plaintiff for a fee. If he wished to con-
tract with the plaintiff for a fee of $2500. he had
a right to do so and if he did do so, he is bound
by the contract. In this suit we are not con-
cerned with the reasonableness of the charge.
This suit is not upon what is known as a quantum
meruit, that is to say, it is not a suit to recover
the reasonable value of services. Tt is a suit to
recover upon a contract under which contract
the plaintiff claims the defendant agreed to pay
him a certain amount of money for his services.’’

“Now, gentlemen, you will take the case and
bring in your verdict. The verdict must be
either for $2500. less $300. or $2200., or it must
be for the defendant—one or the other. The case,
gentlemen, is in your hands.’’
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Order to Show Cause. ' Order to Show Cause.

sale under the execution issued on the judgment
ORDER TO SHOW CAUSE. ‘ of the defendant against complainant.

Iiled @ctober 20 020, And it is further ordered that a copy of said
’ bill and affidavits certified to by the solicitor of
IN CHANCERY OF NEW JERSEY. complainants and of this order be served on said
defendant within three days from the date of

10 Bot \ this order.
e "~ And it is further ordered that a copy of this
AwmreLrLo Ratmonni, @, Bl Bl order certified to by the solicitor of complainant
Complainant, : be served on the Sheriff of Essex County or his
> Order to deputy within three days from the date hereof.

Show Cause. E. R. WALKER,

10

‘ and

Ovipio C. BiaxcHi,

C.

Defendamnt. /

Respectfully advised,

Upon reading and filing the duly verified bill of Avronzo CHURCH,
complaint in this cause, V.-C.

It is, on this 16th day of October, 1926, on mo-
tion of E. A. and W. A. Schilling, solicitors of
complainant, Orperep, that the defendant Ovidio
C. Bianchi show cause before this Court at the
Chancery Chambers, 1060 Broad street, Newark,
on Tuesday, the 26th day of October, next, at
ten o’clock in the forenoon, or as soon thereafter
as counsel can be heard, why an injunction should
not issue according to the prayer of the said bill
and for such further relief as may be just.

And it is further ordered, that said defendant
Ovidio C. Bianchi, and his agents, in the mean-
time and until further order of this Court in the
premises, desist and refrain from proceeding on
the judgment recovered by the defendant against
the complainant in the Essex County Court of
Common Pleas.

And it is further ordered that the Sheriff of
the County of Essex be and he is hereby re-
strained and enjoined from proceeding with any




Notice of Motion.

NOTICE OF MOTION.
Filed November 8, 1926.

IN CHANCERY OF NEW JERSEY.

Between

AMIELLO RAIMoONDI,
Complainant, | On Bill, Etc.

and Notice.

Ovipio C. Biaxcmi,
Defendant.

To K. A. & W. A. ScHILLING,
Solicitors for Complainant.

SIRS :

Prrase Take Noricr, that on Tuesday, the 26th
day of October, 1926, at 10 o’clock in the fore-
noon, or as soon thereafter as counsel can be
heard, we shall move before the Chancellor at
the Chancery Chambers at the City of Newark,
to dismiss the Bill of Complaint filed in the
above-entitled cause, on the grounds that the
same does not set forth a cause of action in the
respect that the matters therein contained afford
no jurisdiction for the Court of Chancery, and
afford no grounds for relief in Equity.

Yours very truly,

DONOHUE & O’BRIEN,
Solicitors for Defendant.

13
Affidavit of Ovidio C. Biancha.

AFFIDAVIT,
Filed November 8, 1926.

IN CHANCERY OF NEW JERSEY.

Between

AmieLLo RaimMonbi,
Complawmant, { On Bill, Etc.

and Affidavaits.

Ovipio C. BiancHr,

Defendant.

StaTE oF NEW JERSEY, |
8S:
Counrty or Essex. |

Ovipio C. Biancar, being duly sworn according
to law, upon his oath deposes and says:

I am the defendant in the above-entitled cause.
On or about June 11, 1925, I was retained by
complainant to defend him in criminal proceed-
ings instituted against him, wherein he was
charged with the crime of arson, and the crime of
burning with the intent to defraud the insur-
ance companies.

I prepared his case for trial, and defended
him at the trial thereof, which covered two days
of actual trial, and succeeded in obtaining a
direction of a verdict, of acquittal of arson, and
a disagreement of the jury on the charge of
burning with the intent to defraud the insurance
companies.

The complainant had agreed to pay me twenty-
five hundred ($2,500) dollars as my fee, and
had given me three hundred ($300) on account,
and had, before the trial, given me an assignment
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Affidavit of Owvidio C. Biancha.

of monies he was to receive on the sale of a
certain piece of property belonging to him.
Out of the moneys received on the sale of this
property, I retained a thirty-four hundred ($3,-
400) dollar check belonging to the complainant,
out of which, he and I understood the balance
of my fee was to be paid. This check required
the indorsement of some one else besides the
complainant, and, after the trial of his criminal
case, and while making preparations for the re-
trial, the complainant came to me and asked that
I give him the thirty-four hundred ($3,400) dollar
check, so that he could have it indorsed by the
said other person, and indorse it himself, and
then return it to me, so that I could deposit it,
collect upon it, take the balance of my fee out
of the proceeds of collection, and return the
balance to him. I gave him the check for the
above purpose, and after that day he did not re-
turn to my office, and I was subsequently in-
formed that he had retained another attorney.

In December, 1925, I instituted suit in the
Essex County Court of Common Pleas to re-
cover the balance due on my fee, and trial was
had before the Honorable Dallas Flannagan, re-
sulting in the jury returning a verdict of twenty-
two hundred ($2,200) dollars in my favor. At
the trial, the complainant herein denied that he
had agreed to pay me the amount. I believe, al-
though I cannot make it as a positive statement,
since I have not a copy of the testimony taken
at said trial, that T testified that my services were
worth twenty-five hundred ($2,500) dollars, in-
cluding the disbursements I had been forced to
make, and testified that the amount was a fair
and just one for the services.

15
Affidavit of Ovidio C. Biancha.

At the time the complainant agreed to pay me
said twenty-five hundred ($2,500) dollars, he was
in a perfectly keen and competent state of mind,
and knew what he was doing, and he was not in
any great mental distress such as would prevent
his understanding thoroughly what he was doing.
At that time, I explained everything thoroughly
to him, and gave him all the information and ad-
vice necessary.

The contract was made in good faith, and was
not made upon any misrepresentations or con-
cealment or suppression of facts on my part, and
the contract was a fair, equitable and reasonable
one.

At the trial of the cause, I offered to produce
a counsellor-at-law of this state, to testify to the
reasonableness and fairness of twenty-five hun-
dren ($2,500) dollars, as the agreed fee in the
case, and it was upon objection of Harold
Simandl, the complainant’s counsel at that trial,
that the judge excluded this testimony.

The Court’s attitude, as set forth in the Bill
of Complaint, including Kxhibit A, contained
therein, was the result of strenuous objection
upon the part of complainant’s counsel to the
admission of such evidence.

The complainant obtained a rule of show cause
why the verdict of twenty-two hundred ($2,200)
dollars should not be set aside, and upon the
hearing of the rule the Court dismissed the same,
holding that such testimony of reasonableness
and fairness had been excluded upon the com-
plainant’s objection, and the Court stated in
deciding the rule to show cause, that the verdict
was a just and fair one and refused to set it
aside.

O. C. BIANCHI.

10
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Conclusions of Vice-Chancellor.

Subseribed and sworn to before
me this 26th day of October, 1926.

Harry W. LiNDEMAN,
Master in Chancery of N. J.

CONCLUSIONS OF VICE-CHANCELLOR.
Filed November 1, 1926.

IN CHANCERY OF NEW JERSEY.

On Bull.

On Applica-
Between tion for

Preliminary
Restraint on
Return of
and Rule to

Show Cause.
Defendant. § Conclusions.

Docket
Page

AMIELLO RATMONDI,
Complainant,

Ovipro C. Brancar,

K. A. and W. A. Schilling, for complainant.
Donahue & O’Brien for defendant.

Begrry, V.-C.

The defendant obtained a judgment for $2,200
in the Kssex Common Pleas, representing the
balance of a $2,500 counsel fee claimed to be due
him from the complainant on an express con-
tract, which was denied by the complainant.

The complainant here (the defendant in the
action at law) offered to prove at the trial that
the services rendered by the defendant were not

17

Conclusions of Vice-Chancellor.

of the value of the amount claimed, but was not
permitted to do so, because the complaint was
founded on an express agreement.

Kixecution has been issued on the judgment at
law, and complainant applies for an injunction
restraining further proceedings under the judg-
ment, because it is claimed that the defendant’s
charges were unfair and exhorbitant, and the
agreement which was the basis of the judgment
was unconscionable and procured by fraudulent
concealment of facts from the complainant.

That equity may relieve against a judgment
founded upon an unconscionable or fraudulent
agreement, or such an agreement arising out of
confidential relations, or obtained by undue in-
fluence, is well settled.

Glover v. Hedges, 1 N. J. Eq. 113;
Powers v. Butler, 4 N. J. Kq. 465;
Tomplains v. Tomphkins, 11 N. J. Eq. 512;
Dunn v. Dunn, 42 N. J. Eq. 431.

Agreements between attorney and client, be-
cause of the confidential relation, are always sub-
Ject to the serutiny of a court of equity.

Brown v. Bulkley, 14 N. J. Eq. 451;
Porter v. Bergen, 54 N. J. Eq. 405.

And a suit based upon an agreement for coun-
sel fees, or upon a written obligation given there-
for by a client to his attorney, will be restrained
pending investigation by a court of equity as to
its fairness.

Kelly v. Swinghammer, 78 N. J. Eq. 437.

Where a client has not had an opportunity in
a court of law to test the reasonableness or fair-
ness of his attorney’s charges, he will not be pre-
cluded here even after judgment obtained.
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The reasons for an inquiry of this kind are
more potent when that inquiry involves the in-
tegrity of an attorney or the fairmess of his
conduct toward his client,

An attorney at law is a quast public officer. He
is in fact an officer of the court and g part of the
machinery of the law, and as such, is charged
with the duty of assisting in its administration.
Like Caesar’s wife, he should be above suspicion.
Too often the accusing finger is pointed at mem-
bers of the Bar without Just cause. Because of
these facts, and in view of the recognized high
standing of the legal profession as a class, both
courts and lawyers should welcome any inquiry
into the fairness of transactions between attor-
ney and client and courts should never hesitate
to condemn where the conduet of the attorney
has been unconscionable. In no other way can
the high reputation of the legal profession, of

which its members are Justly proud, be main-
tained.

AI} order will issue restraining further pro-
ceedings under the Judgment at law until the
final hearing of this cause.

The defendant has moved to dismiss the bill
for want of equity. This motion is denied.

Answer.

ANSWER.
Filed November 10, 1926.

IN CHANCERY OF NEW JERSEY.

Between

AmieLLo Rarmonpr,

Complainant,
On Bill, Etc.
and

Ovipio C. Banomr,
Defendant.

The defendant, Orivio C. Biancay, of the City
of Orange, County of HEssex, and the State of
New Jersey, answering the Bill of Complaint,
says:

1. Paragraphs 1 to 8 inclusive are admitted.

2. Paragraph 9 is denied in that the agree-
ment made between complainant and defendant
was made just before the trial of the indictments,

Paragraphs 10 and 11 are admitted.
Paragraphs 12 and 13 are denied.
Paragraphs 14, 15, 16 and 17 are admitted.

. Paragraphs 18, 19, 20, 21, 22, 23 and 24 are
denied.

7. The contract for the fee mentioned in the
Bill of Complaint was made between complainant
and defendant when the complainant was in clear
and understanding mind, and complainant under-
stood thoroughly what he was doing when he
entered into said agreement. Defendant did not
conceal anything, nor did the defendant make
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any misrepresentations to the complainant at the
time the said agreement was made, and all the
transactions between complainant and defendant,
and particularly the one in question, were char-
acterized by the utmost fairness and good faith.

8. The defendant alleges that the complainant
was guilty of fraud and deceit in his transactions
with defendant, and is thus barred from relief
in the court of equity, said fraud and deceit being
in that he procured services and fraudulently ob-
tained possession of security for same and de-
prived defendant of payment due.

9. The defendant alleges that the complainant
has been guilty of laches in the institution of
this suit, and is therefore barred from relief
in this court.

10. The defendant alleges that it was upon
the complainant’s own objection in the action at
law, wherein he was defendant, that the testimony
of reasonableness and fairness of the fee in
question was not permitted by the Court, and
complainant is estopped by his actions in the
court of law from alleging or claiming that the
defendant herein had not proven the reasonable-

ness and fairness of the charge in the action at
30 law.

DONOHUE & O’BRIEN ;
Solicitors for Defendant.

Replication.

REPLICATION.
Filed November 18, 1926.

IN CHANCERY OF NEW JERSEY.

Between

AmierLo Rarmonor,
Complainant, \ On Bill, Etc.

and Replication.

Ovipro C. Bianowr,
Defendant.

The complainant, replying to defendant’s An-

swer, says:

20
1. The complainant joins issue on the Answer

of the defendant.

2. He denies the allegations contained in para-
graph 7.

3. He denies the allegations contained in para-
graph 8,

4. He denies the allegations contained in para-
graph 9.

5. He denies the allegations contained in para-
graph 10.

E. A. & W. A. SCHILLING,
Solicitors for Complainant.




Order of Reference.

ORDER OF REFERENCE.
Filed November 30, 1926.

IN CHANCERY OF NEW JERSEY.

10 DBetween

AmIiELLO RaiMoNDI,

i1, Etc.
Complainant, Quiotl e

Order of

nd
5 Reference.

Ovipio C. BiancHi,
Defendant.

This matter being opened to the Court by E. A.
& W. A. Schilling, solicitors for the complainant,
and it appearing that said solicitors for the com-
plainant, and Donohue & O’Brien, solicitors for
the defendant, have consented hereto.

It is on this 30th day of November, 1926, on
motion of E. A. & W. A. Schilling, solicitors for
the complainant, Orperep, that the above cause
be referred to Hon. Alonzo Church, one of the
Vice-Chancellors of this court, to hear the same
for the Chancellor and to report thereon to him,
and to advise what order or decree should be

made thereon.
E. R. WALKER,
C.

We hereby consent to the entry of the fore-
going Order.

E. A. & W. A. SCHILLING,
Solicitors for the Complainant.

DONOHUE & O’BRIEN,
Solicitors for the Defendant.

23
Irving Teeple, direct.

TESTIMONY,

IN CHANCERY OF NEW JERSEY.

Between

AwmieLLo Raimonbi,
Complainant,

and

Ovipio C. BiancHi,
Defendant.

January 26, 1927.

Transeript of shorthand notes of testimony
taken in the above-entitled cause before his
Homnor, Alonzo Church, Vice-Chancellor, at the
Chancery Chambers, Newark, New Jersey, in the
presence of HKdward A. Schilling and Harold
Simandl for complainant; Messrs. Donohue &
O’Brien (by Mr. O’Brien) for defendant.

IRVING TEEPLE, sworn for the complainant.
Direct examination by Mr. Schilling.

Q Mr. Teeple, you are a member of the Bar
of the State of New Jersey? A Yes, sir.

Q  And how long? A Next November will be
twenty years.

Q@ And you are also a member of the Bar of
the State of New York? A Yes, sir.

Q And how long? A Next October will be
twenty-two years.

Q And during the last twenty years you been
actively engaged in practice in the State of New
Jersey? A Yes, sir.

40
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The Court: Well, I think we will all ad-
mit Mr. Teeple’s qualifications as a member
of the Bar.

Mr. O’Brien: Yes.

Q And, Mr. Teeple, during your practice, what
particular branch of the law have you specialized
in, if any? A Generally, in the criminal and di-
vorce work.

Q Yes. Now, during your experience, have
you had any arson cases? A Yes.

Q Have you had any cases of the burning of
buildings with intent to prejudice insurance com-
panies? A Yes.

Q Now, assuming that an attorney is engaged
—and do you know, generally, what fees are
charged in criminal cases? A Yes; I do.

Mr. O’Brien: I do not think that is mate-
rial. They go into the question of what
was done and then say what was reasonable.

The Court: Yes. Well, that is the way
to do.

Q Now, assuming that an attorney, who has
been practicing before the Bar for a number of
years and doing criminal work and who has spent
a considerable time—proportion of his practice
in criminal cases, who is an ex-judge of the
Orange Police Court, was engaged to represent a
man for arson, or represent a man charged with
arson and the burning of a building with intent
to prejudice insurance companies, under the stat-
ute, and, assuming that he thereupon in the Po-
lice Court did obtain the release of the defendant
under bail and thereupon went on the bail him-
self, and, assuming that he investigated the facts
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in the case, of the interviewing witnesses and
taking down their statements and interviewed the
defendant and generally prepared the facts in
the case, and, assuming, further, that he prepared
a memorandum of the law applicable to the facts
as he had ascertained them from various wit-
nesses and the defendant, and, assuming that he
thereupon appeared with the defendant before
the Court to plead to the indictment returned,
and, assuming that he thereupon represented the
defendant in the trial and spent one day wait-
ing for the trial to be reached and one and a
half days actually in trial and the remainder of
the third day in waiting for the jury to return its
verdict, and, assuming that a verdict was re-
turned resulting in a disagreement, and, assum-
ing, further, that he thereupon made prepara-
tions—some preparation for that new trial and
was thereupon discharged from further services
in the case, and, assuming, further, that he had
a member of the Bar of his own choosing as an
assistant, who devoted his entire time for a week
prior to the trial to the interviewing of wit-
nesses and the preparation of the law for him,
and that the assistant charged five hundred dol-
lars for his services, what would you say would
be a fair and reasonable fee, under the circum-
stances, to compensate the attorney for his serv-
ices? A May I ask what the amount of bail

- was that he went?

Q Five thousand dollars? A Anywhere from
ten to twelve hundred dollars.

Q Yes. Now, from your experience in crim-
inal cases and your knowledge of charges made
by attorneys in representing defendants, what
do you say is a reasonable fee for the ordinary
attorney in preparing an arson case and de-
fending 1t?
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Mr. O’Brien: Oh, I think that is—(inter-
rupted).

The Court: You have asked him for his
opinion on the hypothetical question.

Mr. Schilling: Yes, sir.

The Court: And he says, twelve hundred
dollars.

Mr, Schilling: Yes.

The Court: Now, it seems to me that is
all we want. He thinks twelve hundred dol-
lars is a proper fee.

Mr. Schilling: Now, I am going in the
question. That hypothetical question is based
on testimony that I have taken from Mr.
Bianchi, from what he did in the case, taken
from his former testimony. Now, I want
to know what the ordinary fee is in an or-
dinary arson case.

The Court: I do not think that has any-
thing to do with it.
Mr. Schilling: All right.

The Court: What we want to find out is
what the proper fee is in this case.

Q You have taken into consideration the fact
that the attorney went on the bail. A Yes; that
1s why I concluded twelve hundred dollars; other-
wise I would say about ten hundred.

Q Do you know what the ordinary rate for
bail is? A Five per cent.

Mr. Sechilling: Five per cent.
Cross examination by Mr. O’Brien.

Q Mr. Teeple, suppose we go into a little
more detail on those facts and, in addition to
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what Mr. Schilling has said, the attorney made
several examinations, at least two examinations
of the building in question, and photographers
photographed the building from different angles
inside and out, had builders, and assumed the
expenses himself of builders to testify to the
value of the building, got in touch with the in-
surance companies and made an endeavor to col-
lect the insurance on the place, and that the
financial worth of the defendant was between
fifty and sixty thousand dollars and that he
earned about ten thousand dollars a year, hav-
ing in mind, now, the number of years which
he might be sentenced to for arson and for burn-
ing with intent to defraud, and the additional
fact that there was about twenty-eight thousand
dollars of insurance hanging in the balance and
that he not only obtained a disagreement of the
charge of burning with intent to defraud the
insurance companies, but a direction of a ver-
dict of acquittal on the charge of arson, that he
examined about twenty witnesses and subpoenaed
about twenty witnesses for the trial, that he had
been practicing for seventeen or eighteen years,
and had had an extensive criminal practice and
criminal experience, wouldn’t you change your
opinion in view of all of those facts? A No.

QQ Because you do believe the fee could be
earned? A I would say, no. In my judgment,

- he would be required to do just that.

Q@ In fixing fees in criminal matters, espe-
cially, you consider the financial status of the
defendant, as to whether or not he can pay a
good fee or, if he is a poor person, you cut the
fee down. A I usually consider it just the other
way. If he is a poor man he cannot pay much
of a fee.

10
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Q Assuming that the complainant in this case
came into the defendant’s office and said, ‘I want
you to take this case’’ and inquired the fee and
the defendant said, ‘‘If you want me to take the
case, it will cost you twenty-five hundred dol-
lars,”” and he assented to that and agreed and
let the attorney do all the work that was done
and put a lot of time on it, the attorney assum-
ing he would be paid the twenty-five hundred,
would you say that there is anything unfair or
unreasonable about the agreement?

Mr. Schilling: I object.
A There might be.

The Court: I will allow it.
The Witness: There might be.

Q Well, I am asking you whether, on the facts
I stated—(interrupted). A The attorney is in a
better position to know what fee to charge than
the client.

Q In other words, isn’t counsel in a better
position to fix the fee than the client? A He
has a right to make it on the proper basis, yes.

Q And he doesn’t have to take it unless the
client—(interrupted).

Mr. Schilling: I object. This is a—(in-
terrupted).

A No; he is not compelled to take it.

The Court: Of course, that is perfectly
patent. We all know it. You do not have
to take a case unless you want to.
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Q@ In fixing a fee in a criminal case, do you
take into consideration the financial ability of the
defendant to pay? Just yes or no. A Yes; to
some extent.

ANDREW VAN BLARCOM, sworn for the com-
plainant.

Direct examination by Mr. Schilling.

The Court: Now, Mr. Van Blarcom’s
qualifications are admitted?

Mr. O’Brien: Surely.

The Court: And let him read that long
hypothetical question. Do not say it over
several different times.

Mr. O’Brien: 1 consent. You have heard
everything, Mr. Van Blarcom?

The Witness: Yes.

Mr. O’Brien: I consent that it be con-
sidered as if asked again.

The Witness: I also read it before.
The Court: Well, now—

The Witness: I think that a charge of fif-
teen hundred dollars would be fair, and,
that considering the fact Judge Bianchi had
the services of somebody to work the case
up for him, who was an attorney, it seems
to me fair that that should be taken off the
fifteen hundred, but, as to the bail matter,
I have nothing to say about that. Any extra
charge for that is outside of the fact I men-
tioned. I don’t know what bail costs and I
would rather not pass on that.
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The Court: Is that all?
Mr. Schilling: Cross examine.

Cross examination by Mr. O’Brien.

Q Assuming that the defendant in the case
is the one who had asked for associate counsel
and suggested that to help the counsel he had
already retained, you would not then think that
the first counsel’s fee should be reduced because
the defendant asked for the associate counsel?
A Well, we are talking about the reasonableness
of the fee and not any special arrangement.

Q Did you take into consideration, Mr. Van
Blarcom, the additional facts which I recited
to Mr. Teeple? A Well, I will take them into
consideration now. The ones you mentioned, I
do not think that changes my mind any as to
the amount. I think that is only fair.

Q Fixing a fee in a criminal case, do you take
into consideration the financial ability of the
defendant to pay? A Yes, I do.

Q And you take into consideration his earn-
ing capacity and the fact in this case that he
might be sent up from two and a half to five
yvears? A We don’t think about his being sent
up. Nevertheless, his ability to pay is con-
sidered.

(Q That should be taken into consideration,
that he might be sent up from two and a half
to five or as high as ten'years. You would take
that into consideration, wouldn’t you? A I
don’t know as I would.

Q Don’t you think so? A No. I wouldn’t
take that into consideration. His present ability
to pay, of course, after he is locked wup, he
wouldn’t earn anything. You would have to get
your money in advance.
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Q Would you take into consideration the fact
that there was twenty-eight thousand dollars of
insurance hanging in the balance? A I wouldn’t
think that that had anything to do with the
criminal case.

Q The fact that a man is worth fifty or sixty
thousand dollars would be taken into considera-
tion by you, wouldn’t it? A Yes; I think his
means, his ability, his fortune depends some-
what—I mean, the charges depend somewhat on
that.

Q Your experience in the most part was in

‘prosecuting rather than in defending criminal

cases, was it not? A Not necessarily. I have
defended a great many, what I considered, im-
portant cases.

WILBUR A. MOTT, sworn for the complainant.

Direct examination. by Mr. Schilling.

Mr. O’Brien: I will make the same ar-
rangement as to Mr. Mott’s qualifications.

The Court: I think we will admit Mr.
Mott’s qualifications.

Q Mr. Mott, you have heard, and I have sub-
mitted to you in writing beforehand, this hypo-
thetical question which you have heard in court.
Will you give us your answer on that.

Mr. Schilling: His qualifications are ad-
mitted?
The Court: Yes.

Mzr. Schilling: I might go a little deeper,
if your Honor will permit.
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Q@ Mr. Mott, you are a practicing attorney?

The Court: What is the use of that?

Mr. Schilling: Wait a minute. Mr. Mott

brought this case on the second trial, your
Honor, and I think I ought to put it in the
record.

The Court: All right. Very well.

Q You brought this case, this Raimondi arson
or burning case, on the second trial, after the dis-
agreement, did you? A 1T did.

Q And you are familiar with all the facts and
circumstances surrounding that case, are you
not? A Well, all that I developed.

Q Yes. Now, did you have any assistance
from the record of the prior trial? A None.

Q No. Did you then try this case as though
it had never been tried before, as far as your
work in the case was concerned? A Yes, sir.

Q Yes. Now, what is your answer, then, to
this hypothetical question as to the reasonable
value of an attorney—of Mr. Bianchi’s services
performed in this case? A From seven hun-
dred and fifty to a thousand. I was paid for my
services seven hundred and fifty dollars, all I
asked.

The Court: Well, now cross examine.
Cross examination by Mr. O’Brien.

Q Was Mr. Giuliano in on that case with
you? A I think he was.

Q He received a fee, too? A I don’t know.

Q You had a transecript of the prior trial—
Al —
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Q@ —before you went to trial in your case,
didn’t you? A I don’t recall that I did.

@ Don’t you remember having a transeript
of the case in your office, when I saw you there,
before the second trial, one day with Mr. Bian-
chi? A Well, I really can’t say whether I se-
cured a transcript or not.

@ And you produced substantially the same
evidence that was put in, at the second trial?

The Court: He can’t say that. He said
he—(interrupted).

Q Did you visit the premises? A No.

Q Did you hire any expert builders and take
them up and show them the place and have them
testify? A I did not. Some builders did testity.

@ You used the same builders that had been
used before? A I don’t know.

@ The whole case, in fact, had been prepared
before and you used the same witnesses and Just
brought the case on the same statement of facts,
aid you not? A The case was not prepared for
me in any shape, manner or form. I do not take
other people’s preparations in an important
criminal case. I prepared the case for atzle 1l
interviewed the witnesses. 1 cannot recall now
just who they were, but they came to my office
and I personally interviewed them. T never put
a witness on the stand, and do not mean to, with-
out knowing what he is going to testify to.

@ And the defendant brought everybody to
you and you merely went over their testimony
with them and put them on the stand; isn’t that
richt? A Who brought them you say?

Q@ The defendant, Raimondi, A Why, they

came there. He told me some witnesses to send
for.

20
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Q Did you go to the police station and exam-
ine tubs that were alleged to have held the gaso-
line? A Oh, no. A tub is a tub.

The Court: ‘‘For all of that.””
The Witness: Yes; a butter tub.

Q You represented Raimondi, the complain-
ant, here, in the Common Pleas case when Judge
Bianchi sued. You originally represented him in
that case, didn’t you? A Yes; I think I filed the
pleadings.

Q You filed an answer in that case for him?
AiNies,

Mr. O’Brien: That is all.

The Witness: And that was included in
my bl SNow—

The Court: Do you want to say anything
else?

The Witness: On the amount, your Honor.
I am very much in doubt of just what Mr.
Giuliano’s, the lawyer, relations to the case
were. My impression now is that Mr. Giu-
liano employed me, and, if he did, I followed
the general rule and gave Mr. Giuliano one-
third of my fee. Now, I don’t say I did, but,
if I was employed by him, I did do that. I
do that with lawyers. That is the rule.

The Court: In other words, you only got
five hundred dollars and he got two hun-
dred and fifty.

The Witness: If he employed me, that
must be so, but I would think somebody
ought to get that from the lips of Mr. Giu-
liano, who would recollect better than I do.
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Re-direct examination by Mr. Schilling.

Q@ Mr. Mott, was this an ordinary burning
case or were there any difficult questions of law
or fact involved in it? A No, sir. I have, as
attorney, brought quite a number of arson cases
and never was one more simple or easy to solve
than this.

Re-cross examination by Mr. O’Brien.

Mr. O’Brien: I have a couple of ques-
tions I would like to ask.

Q@ When you brought them, you only charged
them with intent to defraud insurance companies,
not with the charge of the crime of arson? A
Yes. Of course, there was charge of arson, but

there can be no arson— (interrupted.)
@ There— (interrupted.)

The Court: Let the witness finish.

The Witness: There could be no arson
in a building in which no human being has

ever lived; and any lawyer ought to know
that.

Mr. O’Brien: I move that be stricken out.
The Court: I will let it stand.

@ Did you know that Judge Caffrey reserved
decision two days on that point? A No; and I
I don’t know it now.

Mr. Schilling: Your Honor, there were
two witnesses, two other attorneys, who
agreed to come down here, Mr. J. Viector

D’Aloia, who was going to testify and who 40




36

Amaello Raimondsi, direct.

had to appear for a few minutes before
Judge Stein in EKlizabeth on a matter that
was set down, and he said he would be here
as soon as he got through. The other was
Mr. Fitzmaurice, who is trying a case before
Judge Mountain and will be here at half-
past eleven. Can we reserve the right to put
then on after the other side is completed?

The Court: Have you any other wit-
nesses?

Mr. O’Brien: We have three besides
Judge Bianchi, three witnesses, and Mr. John
Matthews, if he can get here in time to testi-
fy.

The Court: We will go on with your wit-
nesses and then I will allow you to put them
on, if they come before the close of the case.
Go on. You haven’t got anything further?

Mr. Sechilling: T have got the complainant
in the case, to show the relationship and
show what Judge Bianchi told him and the
facts and circumstances appertaining to this
case, if your Honor wants it.

The Court: No, I am not advising you.

Mr. Schilling: All right. Mr. Raimondi.

AMIELLO RAIMONDI, sworn for the complain-
ant.

Direct examanation by Mr. Schilling.

@ Mr. Raimondi, where do you live? A
417 Bloomfield avenue.

@ And were you the defendant in the case of
the State against you for burning a building in
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North Jefferson street, or in Jefferson street,
Orange? A Yes, sir.

Q And who represented you at the trial of
that case, the first trial? A Mr. Bianchi.

Q@ Judge Bianchi. Now, when did you first be-
come acquainted with Judge Bianchi in this case?
A I was locked up in the cell.

Q Where? A Police station, Orange.

Q Police station, Orange. And will you tell
us the conversation between you and Mr. Bianchi
at the police station, leaving out any question
or reference to charges in the matter?

Mr. O’Brien: What has the conversation
got to do with it, unless it is with refer-
ence to services rendered or with reference
to the charges?

The Court: That is what it should relate
to.

Mr. O’Brien: That is what it should
relate to, if anything, the charges.

The Court: Yes. What we are trying
now is the propriety of his charge; that is
all.

Mr. Schilling: But, your Honor, I am
perfectly willing to go into it, but I thought
I was precluded by the law court’s judgment
from having Raimondi again testify here that
he did not agree to pay Bianchi twenty-five
hundred dollars. That has been found as a
fact against me. If your Honor will permit
me again to go into the question of whether
Raimondi agreed, I shall do so, but I think,
against myself, that this decision in the law
court in which the Court said, ‘‘Now, gentle-
men, this is a suit upon an express contract.
The plaintiff must stand or fall upon that
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theory. He is entitled to recover in this
suit upon the express contract or not at all.
Now, this defendant was competent to con-
tract with the plaintiff for a fee. If he
wished to contract for a fee of twenty-five
hundred dollars, he had: a right to do so.”’

The Court: Well—

Mr. Schilling: ““If he did so, he is bound
by the contract.”” Now, the jury having
brought in the verdict, I think T am precluded
from—

The Court: Very well, if you think you
are precluded, there is no use of asking it.

Mr. Schilling: T will ask it, if no one will
object.

What was the conversation?

Mr. O’Brien: What I have in mind is, the
bill alleges fraud in the inception of the con-
tract. The contract, of course, is an ad-
mitted fact. The jury passed on that and de-
cided it. Now, the bill alleges fraud. Now,
I thought what is proper for this man to
testify to is with reference to any fraud that
might have been, any that can be imagined.

The Court: Now, you can ask him the
question and we will see.

Mr. Schilling: Before going on, I want
to withdraw the witness and put Mr. D’Aloia
on and let him get away.

e chTEmE——
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J. VICTOR D’ALOIA, sworn for the complain-
ant,

Durect examination by Mr. Schilling.

@ Mr. D’Aloia, you know the Raimondi case,
State against Raimondi? A Yes, sir.

Q And did you try that case for the State at
both the first trial, in which Mr. Bianchi repre-
sented the defendant, and the second trial, at
which Judge Mott represented the defendant? A

I did.
Q Yes. You knew all the facts in the case?

A  Yes; I knew all the facts.

Q And you know what work was done at the
trial by Judge Bianchi? A I do.

Q Yes. Now, assuming that—

The ' Conrt: iWell-—

@ You have read this hypothetical question.
Will you— (interrupted).

The Court: Just read it.

Mr. O’Brien: Have you a copy of that?

Mr. Schilling: (Handing paper to wit-
ness.) This is the very thing I read.

The Court: Well, now.

Q Have you heard the question? What is
your answer?

Mr. O’Brien: May I just add what I put
in the other one—a few facts?

The Court: No. You can bring that out
on cross examination.

Mr. O’Brien: I thought I might save
time,
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The Witness: My answer to that question
would be, considering everything set forth
there, the reasonable charge for the services
would be about a thousand dollars.

The Court: All right. Cross examine.
Cross examination by Mr. O’Brien.

Q Now, Judge, you take into consideration
the financial worth of a defendant in fixing a fee
in a criminal case, don’t you? A Not nec-
essarily, no.

Q You do, though, in your practice? A I
do not.

@ No? The first trial resulted in a disagree-
ment on the charge of burning with intent to de-
fraud and an acquittal on the arson charge;
isn’t that right? A Yes.

Q And the second trial resulted in the con-
vietion? A Tt did.

Q The man was—

The Court: A convietion?

Mr. O’Brien: On the second trial. That
was when Mr. Mott tried it and we had
nothing to do with the case.

The Court: I thought he was acquitted on
the second trial.

Mr. O’Brien: No; convicted. Two and
a half to five years, wasn’t it?

The Witness: I tried the case again,

subsequent to this agreement, and he was
convicted.

Q@ In addition to the facts that you got in
that hypothetical question, assuming the de-

40 fendant in this case was worth fifty to sixty
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thousand dollars, that he had an earning ca-
pacity of ten thousand dollars a year, bearing
in mind the term for which he might be sent up,
and that there was twenty-eight thousand dollars
hanging in the balance and that in the prepara-
tion of this case some sixteen or twenty witnesses
had been interviewed, the building examined,
photographs taken, experts hired, what would
you say was a reasonable value in that case? A
I don’t think it would change it much. I think
the reasonable value of the services could mnot
be more than a thousand dollars, or, possibly,
considering all those other things you mentioned,
two hundred dollars more. You said twenty
witnesses. I do not recall any such number of
witnesses.

Mr. O’Brien: That is all.

AMIELLO RAIMONDI, recalled for further

Durect examination by Mr. Schilling.

Q@ Will you tell us what conversation you had
with Judge Bianchi in the police court when you
first met? A Yes, sir.

@ Eh? A Yes, I do.

Q What was it? A Judge Bianchi says—
the man come down to see me down at the cell,
which I didn’t send for him.

Mr. O’Brien: Oh, now, that is—
The Witness: Nothing but the truth.

Mr. Sechilling: Let the witness testify
and object to the Court.
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The Court: What is this? What is it he
said?

Mr. Schilling: He says, ‘“Mr. Bianchi
came down to the police cell and I didn’t
send for him.”” What is the harm in that?

The Court: That is all right. I will let
him say— (interrupted).

Q Go on. Tell us what Judge Bianchi said
and what you said to him. A That is what I
want to explain everything what he said, nothing
else.

Q@ Go ahead. A And he came down to see
me. I was locked up in the cell at the police sta-
tion and he says to me, ‘‘Raimondi, you want
somebody to bail you out?’’ I says, ‘“Well, I
don’t think I need any lawyer at all. I don’t need
anybody because I am not guilty on the case.’’
He said, ‘‘Your case is so serious you don’t
know yourself; you have got to clear yourself
that you are not guilty.”” I says, ‘‘All right,”’
and he said, ‘“Well, if you want to hire somebody
else, you can, but I advise you to have me, be-
cause, you know, being a police judge in Orange
for a number of years and I know the fire chief
in Orange and am well acquainted, so I am the
only man can get you out of this trouble.”” I
said, ‘I don’t need a lawyer, because I don’t
know of this act.’”” He said, “You think so,
but this is a serious occasion. I got to work all
these things out.”” He took everything in his
own hands.

Q Go ahead. Tell us what else was said. A
And he said, “‘I am well acquainted at the Court
House and do all what other lawyers can’t do
in the United States today.”” He says, “T am

40 the man can work these things out pretty, and’’
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he says, ‘“if you hire me, I guarantee I will get
all the insurance money; I will get everything
for you, and, if not, you will go to jail twenty
years,”’ he says, ‘‘you will get about twenty
years. You can’t get away with an arson case
and burning for less than twenty years.”” I
said, ‘‘I don’t know anything about it. I am not
guilty.”” He says, ‘“You have got to clear your-
self that you are not guilty.”” That was all that
was said.

Q All right. What was said about charges?
A  You mean, about the fees?

Q@ Yes. A Well, he says, ‘‘I am gambling.”’
The first word he spoke to me, he says, ‘‘I am
gambling.”” 1 says, ‘““What do you mean by
that??’ He says, “Liwill take this ‘case in my
hand, which I don’t want a nickel,”” he says,
““You pay me three hundred dollars to me today,
then, if I lose the case, I will refund you the
three hundred dollars besides,’” he says, ‘‘I don’t
want nothing; I want to fight the case on my own
strength. If I won’t beat you the case and you
only got to give me about eight hundred all to-
gether, seven or eight hundred dollars.”” That
is the plan he spoke to me, and I had four wit-
nesses, and I answered, I said, ‘“What is the
fee going to be? What will it cost me?’’ See,
tell him a few times, and he said, ‘‘That is all it
is going to be; that is all it will cost you; that

~ will be for everything.’’

Q Yes. Did he go your bail? A Yes. He
says, ‘‘I will bail you out and everything; that
is all it will cost you.”’

Q Yes. All right. Now, how many times did
he see you during the time this trial was, or—
before the trial, how many times did you go to
his office? A Three times.
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Q And how long were you there? A About
fifteen or twenty minutes.

Q Yes. Did you go with him to the building?
A Sure. Yes. No, no. Once, once it was I was
at the building with him, examined the building,
that is all I know.

QQ Between the time that you saw him in the
police court or in the police station, when you
were first arrested, and the time of the trial, did
he have any talks with you about the case? Did

he tell you anything about what was happening?
A  Yes; he did.

@ What did he say? A He says, ‘“Well,”’
he says, ‘‘when did this happen? What did you
do on the building ?”’ T said, ‘I worked every day
there and bring—I laid concrete sills, I brought
the butter tubs and everything, take dirt out of
the house and naturally you need tubs to take
dirt out.

Q@ Now, did he tell you anything about what
you would have to prove at the trial? A Yes,
he did. He says, “What you got to prove?”’
I said, “I ain’t got no proof because I don’t
know nothing about this happening.’’

Q@ Yes. What did he say to you, if anything,
about butter tubs being in the building? A He
asked me what the butter tubs doing there. I
said, ‘‘The butter tubs I bring up myself from
my store to take dirt out of the house.’’

Q@ Did he mention anything to you about the
fact that you were held on two counts? A Yes;
he did.

@ Two charges? A Yes; he did.

@ What did he say? A He said, ‘“We have
got to prove you are not guilty.”” He said, “I
got to prove you are not guilty. That is up to
me to bring the case up.’’
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The Court: Well.

Q Did you ever make a contract to pay Judge
Bianchi twenty-five hundred dollars? A No,
sir. ¢ A g :

Q Did you pay the three hundred dollars that
he asked for? A Yes; he asked and I give it
to him.

Cross examination by Mr. O’Brien.

Q When you testified at the Common Pleas
Court, Raimondi, you didn’t say anything then
that Judge Bianchi had said he was the best
lawyer in the United States, or something to that
effect, did you?

The Court: Oh, no.

Mr. O’Brien: I merely want to show this
man did not testify to any of those things
in the Common Pleas Court.

Mr. Sechilling: I agree with you. He
was precluded from testifying.

The Court: I don’t think it is import-
ant.

Mr. O’Brien: I want to show the man is
not telling the truth.

@ You didn’t testify then that Judge Bianchi
told you you would get twenty years, did you?
A Yes. He did say that.

Q But you didn’t testify to that at the Com-
mon Pleas trial. A He didn’t question me.

Q You say you only saw Judge Bianchi three
times before the trial came up; is that right?
A Yes; I did. Three times is right.

U 5]
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Q And how long were you with him each time?
A About fifteen to twenty minutes.

Q Do you remember one evening in his office
when I was also present, when you were there
from about eight o’clock to twelve going over
the case with Judge Bianchi and with the people
that came in with you, members of your family?
A Never saw them any time,

Q You don’t remember that at all? You saw
Judge Bianchi just before you pleaded, didn’t
you? A Yes, sir. :

@ And you saw him several days in the week
just prior to the trial. A Three times, that
1s all I saw him, no more.

Q@ Only saw him three times altogether? A
Yes, sir.

@ And you want us to believe he said, ‘“‘Give
me three hundred dollars and I will gamble on
the result?”” A Yes; positively he did.

@ Did you ever go over the matter of insur-
ance with him? A No, sir.

Q Did you ever sign any affidavits? A He
asked for the insurance policy and I brought
them up to him. He still got today. He didn’t
return to me yet.

Q But you signed affidavits, didn’t you? A
What kind of affidavits?

Q About the insurance in the insurance poli-
cies. A Yes, sir. He says, “Give me. Sign
affidavits and I will get the insurance back.’’

@ You have had dealings with lawyers before,
haven’t you? A Plenty.

@ You had had plenty of dealings? A Yes,
Sl

Q And you knew what you were doing when
you were dealing with a lawyer? A I never

40 had no trouble with a lawyer but thig one.
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Q Didn’t you tell Judge Bianchi you had
trouble with Simandl over a fee? A No; never
had trouble with Simandl. He can tell you him-
self. No lawyer living.

Q You had trouble with Mr. Simandl? A
No, siree.

Q Over one hundred thousand dollars worth
of liquor, didn’t you?

Mr. Sechilling: I object.

A That i1s not—

The Court: I will sustain the objection.

Q A couple of days before the trial, when
you closed the title to premises with Anthony
Molinari and you got eleven thousand dollars out
of that deal, did you make an authorization or
write out an authorization to Wolber and Gil-
hooly to pay the checks to Judge Bianchi so that
he could have security for his fee of twenty-five
hundred dollars? Did you ever sign a paper!?
A No; I never signed no paper for that.

Q Is that your signature (showing witness
paper)? A Well, he can ball me up any way he
wants.

Q Is that your signature? A That is my
signature.

Mr. O’Brien: I offer it.

Mr. Schilling: I haven’t any objection to
that.

The Court: Let it be marked. It is
offered and there is no objection. I will
admit it.

(Paper marked Exhibit D. 1.)
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@ And you authorized those checks to be
turned over so Judge Bianchi would be secured
in his fee?

Mr. Schilling: ' T object. The vp'ape‘r speaks
for itself. e W

10 'The Court: I will sustain the objection.

Q@ Judge Bianchi' tuined all of the checks
over to you except the thirty-four hundred dollar
check out of the batch, ‘did he? A That was
my money, not his money.,

Q Just answer the question. A Sure he
did.

Q All but the thirty-four hundred dollar
check? A Yes, sir.

20 @ And he held that check and had that check
at the time of the first tria] and after the first
trial of your case, didn’t he. A No. I gave
him a check, everything the same day.

Q Just a minute. T am talking about the
thirty-four hundred dollar check. After the first
trial when you had to be rebailed? A Yes; he
drew the bonds.

@ Do you remember asking Judge Bianchi
for that thirty-four hundreq dollar check which

0 he had retained, telling him that you were going
down to Scheckner, who had the second mortgage
on the place, to get his endorsement, that you
would then endorse it ang bring it back to J udge
Bianchi, let him put it through the bank, take

. the fee out of it and give you whatever balance
was due you? Do you remember that? A No,
I got all the checks the same day.

Q@ Did you get the thirty-four hundred dollar

check separate or the same day? A The same

day 1 got everything. I went to Scheckner
40 Scheckner had to sign that check.
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Joseph George, direct.

@ And you told Judge Bianchi you would
have Scheckner endorse it and you would bring
it back to him and he could take his fee out of
it? A No; never mentioned no fee at all.

Q@ But you told Judge Bianchi you would
bring the check back? A What office? Never
mentioned no fees, never, whatsoever.

@ Didn’t he give that check to you when
you were being rebailed at the Court House for
you to take down and have Scheckner endorse
1t and then have you to endorse it and bring it
back to him at the Court House? A I don’t

remember that.
Q You don’t remember? A No.

Mr. O’Brien: I guess that is all.

The Court: That is all, sir.

Mr. Schilling: That is all, Raimondi.
The Court: Well, anything further?

Mr. Schilling: No. That is all, except
if Mr. Fitzmaurice appears later. Oh, wait
a minute. Mr. George.

JOSEPH GEORGE, sworn for the complainant.
Direct examination by Mr. Schilling.

@ Mr. George— A Yes, sir.
@ —you are a professional bondsman? A

Yes.
@ And how many people have you bailed in

the last ten years?

Mr. O’Brien: We will admit his qualifi-
cations as a bondsman.

10
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40
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The Court: What is the idea?

Mr. Schilling: We want to prove the
reasonable value for going a man’s bail
for—

The Court: Five per cent.
Mr. O’Brien: Five per cent.

OVIDIO C. BIANCHI, sworn for the defendant.
Direct examination by Mr. O’Brien.

@ You are the defendant in this case, Judge?
AT am)

.Q How long have you been practicing? A
Since November, 1908,

@ Seventeen or eighteen years? A RHighteen
years.

Q You are a former police judge of Orange? -

A For five years.

Q You have offices in Orange? A 1 have
offices in Orange.

@ You were retained by the defendant in this
case on June 10th, were you not? A On or
about June 10, 1925.

Q@ What were the charges against him? A
He was locked up in the Orange Police Court

charged with arson and intent to defraud insur-
ance companies.

Q@ Did you appear for him in the police court?
?d I appeared for him in the police court. I
id.

Q Who bailed him out? A I went his bail

and his two brothers’ bail—it amounted to six
thousand dollars—at his request,

o1
Ovidio C. Bianchi, direct.

The Court: Now, that is all in the hypo-
thetical question, what the Judge did.

Mr. O’Brien: That is all in the hypo-
thetical question, but there is no direct testi-
mony of his services.

The Court: Well, we are going to agree
that he performed the services as stated in
that question. Otherwise the question would
be useless.

The Witness: There were others.

Mr. O’Brien: And it is stipulated on the
record that all of those services were per-
formed?

Mr. Schilling: Yes, sure, certainly. I
can’t get away from my own question.

The Court: I don’t see how you can.

Q Did you make any trips to the building?

Mr. O’Brien: That was not in the ques-
tion, your Honor.

The Court: All right.

A 1 made two trips there with Mr. Raimondi.
I made at least four or five trips there alone and
also went there with the photographer to take
photographs of the building and, in addition to
those facts related in that special question, I
interviewed all of the State’s witnesses, with the
exception of one woman who would not talk to
me.

Q Did you have photographs taken? ‘A I
had photographs taken.

Q Did you pay for those? A I paid for
them. Had the transcript made and I paid for
that.
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Q@ How much did you pay for the photo-
graphs? A Around thirty-two dollars, I think.

Q And how much did you pay for the tran-
§cr1pt? A One hundred dollars. T also paid—
indebted to pay fifty dollars for an expert wit-
ness.

@ That was the builder? A Yes, sir.

@ And there was another witness that you
obligated yourself to pay for? A Some man
that worked on the floor, a fellow by the name of
Powell, T think.

Q@ How much did you agree to pay him? A
He wanted forty-five dollars,

@ For how many days? A He wanted fif-
teen dollars a day. T also paid for the taxi hire
and all subpoena fees.

Q How much did they amount to? A Prob-
g,bly around thirty odd dollars. I don’t remem-
er.

Q Did you have any conferences with Rai-
mondi? A Raimondi was up in my office on an
average of two or three days a week from the
tl.me of his arrest clear up to the time of his in-
d}etFnent. I had lots of trouble trying to collect
his insurance. He had trouble with his building
and loan association through Mr. Kanengiesez

Whg represented the Grand Building & Loan As-
sociation, I believe.

i The Court: You say he was many times
In your office. That is enough.

The Witness: Yes, your Honor.

Q@ What was the result of the trial when you
brou.ght the case? A He was—there wag aidi-
rection of verdict on the question of arson.

@ And what about the burning? A And

there was a disagreement on the other question or
the other indictment,
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Q@ You didn’t try the second case?

The Court: No.

A We prepared for the second trial and did not
try the second trial.

Q With reference to the fee now. Did Rai-
mondi make any arrangement with you for a fee
in the case? A After the notice of the indict-
ment and before going to trial, he agreed to pay
twenty-five hundred dollars.

Q@ How much did he give you on account of
that? A He had given me, previously, a re-
tainer of three hundred dollars, at the time that
he was first arrested, and I told him I would give
him credit for that three hundred dollars on the

twenty-five.

Q Were the expenses you incurred to be in-
cluded in the twenty-five hundred dollars, or
separate? A My personal expenses were to be
included.

Q I meant, the expenses of trial, and so forth.
They were to be included in the twenty-five hun-
dred; is that right? A Anything I had to spend
in the way of expert witnesses or taxi fares or
subpoena fees or anything like that, I consider I
have to spend out of that.

Q Out of that twenty-five hundred. At the
time he agreed to pay you twenty-five hundred
as far as you could see, was he in a perfectly
normal state of mind? A He was absolutely so;
very competent and very keen in his dealings, and
told me about his experience with other attor-

neys—

The Court: Well, do not—(interrupted).

40
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Ovidio C. Bianchi, direct.

A (Continuing.) As a result of that, it wound
up with an agreement as to what he would have
to pay, your Honor.

@ Did you make any misrepresentation or
conceal any facts at the time of that agreement?

The Court: That is not necessary.
Mr. O’Brien: Tt is alleged in the bill,

The Court: I know, but they have to
prove it. You don’t have to disprove it.

Mr. O’Brien: T just thought I would have
to— I withdraw the question then.

@ Did you make any arrangement for the
security of the balance of your fee? A Pre-
vious to going to trial, he had agreed up to that
time to give me the money and he was to close
title on a piece of property on Bloomfield avenue,
Newark. T appeared for him at the office of
Wolber & Gilhooly and closed title, but the
money could not be paid over, because of the fact
that a second mortgage with the Second National
Bank of Orange could not be paid off. I insisted
I wouldn’t go to trial for him unless I received
security. He then agreed and gave me the as-
signment of all moneys coming to him from Wol-
ber & Gilhooly and out of which I was to receive
my fee, as soon as they were ready to close,
which happened to be about two or three days
after the first trial. We appeared at the Court
House, that is to say— (interrupted).

Q Never mind the details. Tell us about the
thirty-four hundred dollar check transaction. A
I gave him all the money but the thirty-four hun-
dred dollars. We went to the Court House where
he was to be rebailed, and T was rebailing him

40 and we had to wait for the clerk While waiting
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for the clerk, I suggested to him, ‘*Suppose you
run down—’’ we tried to get Mr. Scheckner on
the phone and couldn’t do it, so finally we waited
around and I said, ‘““Suppose you run down and
get Mr. Scheckner yourself and get the check en-
dorsed.”” It was made out to Scheckner and
Mr. Scheckner held the second mortgage. He
went down and he didn’t come back. That is the
last I saw of my thirty-four hundred dollar
check.

Q Did he tell you whether or not he would
return with the check? A He was to return.

Q@ What did he tell you you could do when
he returned with the check? A I was to take

out my fee.
Q@ And he never returned with the check? A

No.

Q Did he tell you his financial— A He got
about $17,500 cash, I believe.

Q Did he tell you his financial worth at the
time the contract for fees was made? A In
going over the case with him—

Mr. Schilling: I object.

A (Continuing.) —we did, and figured it was
about sixty or seventy thousand dollars.
Q Did he tell you how much he was earning

a year?

Mr. Schilling: I object.

A He said he figured he was making about
ten thousand dollars a year. The reason for
going over this was to show he was not in a
situation where he was likely to set fire to a
building, that he had finances enough in back of
him so that he would have no motive to set fire
to the place.
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Ovidio C. Bianchi, cross.

@ How much insurance was involved or hung
in the balance? A As I remember now, around
twenty-eight thousand dollars.

Cross ewamination by Mr. Schilling.

@ Did you introduce into evidence at the
trial of that case the fact that Raimondi was
worth between sixty and seventy thousand dol-
lars? A We asked the questions and Judge
Caffrey ruled on it two or three times.

Q You knew it was not admissible? A I
did not and do not mow. There is law in our
favor that it is admissible.

The Court: We will decide that.

@ You say this assignment was given to you

for the purpose of securing your fee? A Posi-
tively.

Q Why didn’t you put in it that you could re-
tain the money as security for your fee? A
Mr.—I didn’t put it in there because it didn’t
occur to me that any such trick would be played
on me as was finally played. Mr. Deriveaux and
I talked it over and that was suggested.

Q@ You knew this was only an authorization to
let you go down and close title and get the money
at the Fidelity, didn’t you? A The Fidelity had
nothing to do with it.

Q From Wolber & (ilhooly? A Wolber &
Gilhooly were to turn the money over to me and
out of that I was to take my fee, but finally I
was tricked out of it.

Q You intended to take your fee out of it?
A Yes; that was the purpose of turning it over,

40 that was the arrangement, Deriveaux, Mr. Rai-
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mondi and myself and at Mr. Wolber and Gil-
hooly’s office.

Q@ How many times did you go up to the
building, did you say? A I went up there
twice, I believe, with Mr. Raimondi, at least four
or five times alone, and I went up there a couple
of times with the photographer and hired a taxi
to go up with the photographer and took up the
machine myself and also sent my clerk up there.

Q@ That is the work that is done in preparation
of that case, isn’t it, the arson case, looking at
the building? A 1 don’t see any other way
you can prepare a good defense unless you do it.

Q Why was it necessary to go up there more
than once? It was a vacant building and every-
thing was there to be seen. A The building
was— (interrupted).

The Court: T don’t think this is import-
ant, really I don’t.
Mr. Sechilling: All right.

Q When you made this alleged agreement
that you were to get twenty-five hundred dollars,
you expected to do all the work in the case,
didn’t you, prepare it and take care of it? A
I expected to do the best I could.

Q Yes. You had an assistant in the case,
did you not? A At Mr. Raimondi’s request,
yes.

Q Yes. A He wanted to get some other
lawyer in the case. Finally I suggested Mr.
O’Brien’s name and said he could hire him, if
he wanted to, for assistant.

Q Yes. And did Mr. O’Brien do any work?
A Mr. O’Brien was brought to my office and
there was introduced to Mr. Raimondi and Mr.

40
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Raimondi agreed to pay him for his services and
Mr. Raimondi came there several nights.
Q Who brought Mr. O’Brien to your office?

Mr. O’Brien: I do not see that is mate-
rial to the case. I have no special objection
to it, but I think the services the Judge per-
formed are in issue here.

The Court: It seems so to me.

@ Who brought Mr. O’Brien to your office?
A T did.

@ As a matter of fact, you and Mr. O’Brien
have offices together, have you not? A We have
not.

@ Your names are on the doors and windows.
A They are not.

Q (Continuing). Of the offices on Branford
Place, are they not, or were at that time.

Q Were they at that time? A Never have
been.

@ Do you mean to tell me the name of Ovidio
C. Bianchi and Donohue & O’Brien did not ap-
pear on the windows of an office on Branford
Place opposite—or right near High street—at
the time that this trial took place? A You said
that it appeared on the doors and windows. I
say my name appeared on a window. It has been
there long before Donohue and O’Brien ever ap-
peared there and had never been taken off, but it
does not appear on their doors on any other place
and I have no connection with that office what-
soever,

Q Of course, the work that Mr. O’Brien did
for you, you did not have to do again; isn’t that
so? A We did work separately—separate from
one another. He looked up certain questions of

40 Jaw and I did certain other work.

09

Ovidio C. Bianchi, c¢ross.

Q What questions of law were involved in
this case, Mr. Bianchi? A We prepared so
much law that there were eighteen questions
carefully prepared from the Law Library cover-
ing the questions of law and instructions to the
jury, every one of them.

Q I mean, what phase of it? A On one of
the particular phases that you just called my
attention to as to the financial ability of a man,
financial qualifications of a man as to whether
there would be a motive in back of whether he
would want to set fire to a place.

Q How long would that take? A It was a
very big question and took considerable time.

Q@ What other questions of law were in-
volved? A Questions as to what constituted
arson.

Q Did you look up the common law definition
of arson? A We looked up every phase of the
question of arson. ,

QQ Mr. Bianchi, as a matter of fact, without
looking up anything, don’t you know there can
be no arson except in a building that has been
completed and someone is living in it? Don’t you
know that from your general knowledge of the
law? A It happens to be I am not so familiar
with the law that I take anything as being
general. It took Judge Caffrey almost a day to
determine as to whether he would give his opin-
ion as to whether it was or was not arson.
Finally, after considering the case a day, he di-
rected a verdict.

Q What other questions of law were involved
in this case? A As to how far we could go
with the expert witnesses testifying to the dam-
age; the question of what qualifications would
be necessary for the fire chief to have in order to

40
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testify, and we had his testimony, as a result
of looking up the law, excluded because he could
not qualify under certain statutes in our state
as to fire experts; questions as to how far the
confessions of the brothers could be used as
against this man; question as to how far—(inter-
rupted).

@ There was no question about it, was there?
A There were questions about that, yes. I never
take any questions of law as being settled with-
out looking them up.

@ How many arson cases and burning cases
have you had in your experience, Mr. Bianchi?

Mr. O’Brien: I don’t know as that is
material, criminal experience in criminal
courts.

The Court: I do not see that this is a

matter of very great importance. I will al-
low the question.

Q Do you think—

The Court: How many have you had?

The Witness: Actually tried, this is the
only arson case I ever tried. I have had
other matters involving—I have had a lot of
experience in police court work where differ-

ent people have been arrested and 1 have
looked up questions of law

tuted arson, but actual trial, this was the

only one. I had actual experience with
homicide cases, but not arson.

of what consti-

Q How many ecases have you had in your
criminal experience in which you received a fee
of twenty-five hundred dollars?
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The Court: I don’t think—

A 1 have received—

The Court: I don’t see what that has to
do with it, really I don’t. This may have
been a large case and he may have had
smaller ones before that. What we want ‘Fo
find out is the reasonableness of the fee in

this case.

Q How much do you charge per day for
actual trial work, Mr. Bianchi—or, rgthel.“, not
that. I withdraw it. What do you thlnk. is t}}e
reasonable value of an attorney’s services 1n
actual trial work per day? A I .thlllk that
every fee should be charged according to tl}e
financial ability of the man to pay and that 1s
the way I charge.

Q In other words— A No other way.

(Q —as much as you can get. Is that your
criterion? A Not as much as I can get, but
what the man can afford to pay and w.hat he
agrees to pay and I always fix my price be-
fOl("Shaélg it is not a question of what the services
are worth? A I say the services are worth ac
cording to what a man can pay and to .1115
finanecial position and the difficulties he finds him-
self in.

Mr. Schilling: That is all.
Re-direct examination by Mr. O’Brien.

Q You take into consideration, I suppose, the
work that will have to be done in a particular
case? A Naturally.
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@ Arson cases are not a frequent occur-
rence, are they, from your experience?

The Court: Apparently not. This was
the first one he had.

Mr. O’Brien: I mean, in courts of justice
at all.

The Court: That is not important.

Q Was this a hard or an easy case? A
The evidence was very, very strong. There were
ten tubs, or seven tubs, found filled with 2as0-
line; there were torches; there were holes made
in the wall; there were witnesses, six or seven
men going back and forth making a lot of prep-
arations and he had made very strong state-
ments—strong statements had been made by
his brothers and himself.

Q Was it a hard or easy case to prepare?
A Very hard.

Q@ Is twenty-five hundred dollars a reasonable
fee for the services you performed? A I don’t
think there is any doubt about it.

Re-cross examination by Mr. Schilling.

Q@ Mr. Bianchi, you told the defendant all
about this fact that it wag a hard case and he
was in a fix and there were seven butter tubs
to be accounted for and there was waste paper
that was burned and a hole knocked in the floor,
didn’t you? A I told him that the man who
had sold him the invention which he had spread
on the floor had told me about it. I told him of
what the police knew I had seen, all the evidence,
..‘:md I told him of the fact that he merely denied
1t did not make it conclusive that he was inno-
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cent, and that he was in a serious fix; of course,
I did.

Q You told him he was in a serious fix and
all the way through your conversations with him
you tried to impress him with the difficulties you
were up against in this case? A No doubt

about it.

Mr. Schilling: No doubt about it.
Further re-direct examination by Mr. O’Brien.
Q Did you try to—

Mr. Schilling: Wait a minute.

The Court: Now, if you are going to see-
saw—{finish one before the other one begins,
please.

Mr. O’Brien: Peculiar way of ending up,
you make a person think you are through.

Re-cross examination by Mr. Schilling.

Q And you told him you had influence with
members of the police force, by which you could
learn what the story of the State’s witnesses was
going to be. A I never used the word ‘“influ-
ence.”’ I wouldn’t be so silly as to use it.

Q Well, you had entree to the witnesses? A
I didn’t say anything of the kind. I said I had
seen the evidence and had gone through it.

Re-dwrect examination by Mr. O’Brien.

Q Did you ever try to impress upon him the
seriousness of his fix in such a way as to put him
in fear so as to get a big fee out of him? A
You couldn’t put that man in fear of anyone.

10
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Nicholas LaVecchia, direct.

NICHOLAS LAVECCHIA, sworn for the de-
fendant.

Direct examination by Mr. O’Brien.

Q Mr. LaVecchia, you did not hear the hypo-
thetical question and my additions, so I will have
to read it.

The Court: Why not stick to the same
one?

Mr. O’Brien: Because it does not cover
it fully.

The Court: All right.

Mr. O’Brien: You admit Mr. LLaVecchia’s
qualifications?

The Court: Yes.
Mr. Schilling: Yes.

@ Mr. LaVecchia, assuming that an attorney
and counsellor, who has been practicing seven-
teen or eighteen years, who had had an extensive
criminal experience, who had been judge of a
police court for five years, was retained by a man
to defend him where he was charged with arson
and also the crime of burning with intent to de-
fraud insurance companies, and that the man was
worth fifty or sixty thousand dollars; he had an
earning capacity of ten thousand dollars a year;
that there was twenty-eight thousand dollars
worth of insurance involved and at issue and that
this counsellor represented him in the police
court at the pleadings, the time the man pleaded;
that he prepared the case and in the preparation
he examined the building many times, had photo-
graphs taken of it for which he paid; that he got
extra testimony and paid the extra testimony ;

69

Nicholas LaVecchia, cross.

that he interviewed and subpoenaed about twenty
witnesses and he was in court three days at trial
and that he obtained an acquittal on the charge
of arson and a disagreement on the charge of
burning with intent to defraud and that he made
preparations for the second trial, have you any
opinion as to whether or not twenty-five hundred
dollars is a reasonable fee for those services? A
I have.

Q What is your opinion? A T think twenty-
five thousand—twenty-five hundred dollars is a
reasonable fee.

Cross examination by Mr. Schilling.

Q Mr. LaVecchia, did you take into considera-
tion, or, rather, would you say that that was a
reasonable fee, in view of the fact that the attor-
ney had an assistant who was an attorney-at-law,
and who looked up the question, briefed the ques-
tions of law, interviewed the witnesses for him
and with him and charged—and rendered a bill
for a thousand dollars, would you still say that
twenty-five hundred dollars was—

Mr. O’Brien: Just one moment. There
1s no evidence of that.

Mr. Schilling: I will put you on the stand
and ask you if you rendered a bill for a
thousand dollars.

Mr. O’Brien: You forgot to include he
was retained by the defendant. That is es-
sential.

The Court: Answer the question.

Q Will you still say it is a reasonable fee?
A Yes; for the simple reason that I think, if it
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Nicholas LaVecchia, cross.

were me, I would be responsible, even though I

retained an assistant that I would be responsible
at the trial.

Q How do you fix the charge, Mr. LaVecchia?
A  Well, in the first place, an arson case is, I
think, one of the most serious crimes, and,
naturally, the attorney carries a great responsi-
bility. There is considerable work in preparing
a trial of that kind, looking up the law, inter-
viewing witnesses and going into the court pre-
pared to properly defend the accused.

@ Do you know how much time it would take
to look up the law in an arson case? A Yes.

The Court: Well, now, that depends on
the case.

Mr. O’Brien: I think that is argumenta-
tive,

The Court: Why, that is certain,

@ Do you know how long it took to look up
the law in this case? A No, I don’t, but I have
looked the law up in cases.

@ Do you know that in this particular case,
as far. as the arson charge was concerned, that
Mr. Bianchi from an examination of the building

saw that it was uncompleted and never had been
tenanted?

Mr. O’Brien: I object to that as argu-
mentative,

A I don’t know that.

Q .Now, in view of the information that the
building had never been occupied and w
completed, would you gsa
difficult question of law?

as un-
y that was any very
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Mr. O’Brien: There is no testimony the
building was uncompleted. The building
was completed and it had been then left. It
was not tenanted.

Mr. Schilling. All right. Have it your
way.

Q In view of the fact that the building had
never been occupied or tenanted, would you say
there was much law involved on the arson
charge? A 1 would, because there is an in-
dictment there and on the mere fact that this
man is indicted for arson the attorney assumes
that responsibility to go in prepared. There are
a great many questions involved in an arson
case that an attorney must naturally prepare,
witnesses that are going to be confronted and a
lot of points that are raised in the trial of an
arson case and in the trial of burning to defraud
Insurance companies,

Q That is true of every case, is it not? A
Well—

Q In criminal cases? A No, I wouldn’t say—
an arson case I regard almost as serious as a
murder case.

Q All right. Let me ask you this: You say
twenty-five hundred is a reasonable fee. Have
you any experience personally on arson cases—
had any? A I have had one, I think; two that
I have been in.

Q Try them yourself? A Yes; I tried one;
another one was nolle prossed.

The Court: Well, is that all?

Q What do you charge per day? A It all
depends on the circumstances.
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Q What circumstances? A If the party
could afford to pay what my services were worth
—took that into consideration; took into con-
sideration the time I devote, to the length of the
trial, and so forth.

@ And, coming down to the fact of having
taken into consideration the time devoted, what
do you charge per day for the time devoted? A
I have never—in those cases I don’t charge—in
other words—

Q In other words, Mr. LaVecchia, it is simply
an idea of yours that an arson case, if the de-

fendant can afford to pay it, is worth twenty-five
hundred.

Mr. O’Brien: I object to that as im-
proper.,

A That is not—that is not a fact. A lawyer
charges not only for the actual trial work, but
for the preparation of the case, because that is
almost as important as the trial.

Q .At what rate? A That all depends on
the circumstance, what work he had to do, how
many days in the preparation, his expenses that
are required, and interviewing witnesses, and
so forth. :

Q@ All right. And having found all that, the
number of days, how much do you multiply

it })y per day to learn what the ultimate fee is
going to be?

Mr.. O’Brien: If the Court please, I think
the witness has testified that he fixes his fee
not per day, but by the amount of work

inyolved and does not keep a check of the
minutes.

The Court: Let him answer the question.
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(Question read as follows: ‘‘All right.
And having found all that, the number of
days, how much do you multiply it by per
day to learn what the ultimate fee is 2oing
to be?’’

A Don’t multiply it at all; just figure the
amount of days used for the investigation, plus
the actual trial work, plus your disbursement and
set a fee what I consider it is worth.

Q Mr. LaVecchia, you keep on telling me how
many days you figure out it is going to take. How
can you tell the fee without knowing how much a
day it is going to be? A I don’t charge by the
day. I am—

Q So your charge of twenty-five hundred dol-
lars is reasonable whether you take two days in
the preparation and two days in the trial or ten
days in the preparation and ten days in the
trial? A No.

Mr. O’Brien: Just a minute. I object
to that question. It is just a waste of time.

Mr. Schilling: Don’t you know the New
Jersey State Bar Association has fixed the
average fee for the trial of cases at one hun-
dred dollars a day trial fees?

Mr. O’Brien: Objected to as absolutely
immaterial. The cases have held that no
statutory fixing of fees have anything to do
with an attorney’s case.

The Witness: Never heard of it.

Q Never did? A No.
Q Don’t you think a hundred dollars a day
is a reasonable fee for trial work? A In some

cases.
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Q Well, what cases? In this case? A Per-
sonally, no, I don’t. I wouldn’t go up there and
try a case for one hundred dollars a day.

Q What do you want for a day? What do
you think is reasonable?

Mr. O’Brien: That is not the question,
what the witness would want. It is what is
reasonable.

Mr. Schilling: I asked him.
Mr. O’Brien: It is mere repetition.

A Without being paid—without taking into con-
sideration the preparation of the trial, and so
forth, I would say that two hundred dollars a
day would be reasonable.

Q@ All right. What is a reasonable fee per
day for preparation of a case? A i allidet
pends on what work is being done.

@ Suppose you spend from ten o’clock or
nine o’clock in the morning to four o’clock in
the afternoon the whole day—or five—what is

the reasonable fee per day for the preparation of
a case?

Mr. O’Brien: I am going to object to this
line of questions. They are mnot brought
out by any testimony of the witness on direct.
The Court: He has a right to cross ex-
amine, if he so desires, along these lines, but
I will tell you frankly T am not very much
interested.
) Mr. Schilling: There is no use of going
1nto it is you are not interested. |
. The Court: Mr. LaVecchia has said, after
listening to g question, hypothetical question,
that if that work was done, in his opinion, it
would be worth twenty-five hundred dollars.
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James McDermit, direct.

Mr. Schilling: Yes.

The Court: Now, that is about all we
want, it seems to me.

Mr. Schilling: IExcept the basis for ar-
riving at it.

The Court: Well, he has tried to explain 10
it to you what his basis is.

Q Just this one question: What do you figure
per day a reasonable charge for briefing ques-
tions of law, looking up questions of law and
interviewing witnesses in this case, what is a
reasonable fee? A Well, T suppose, around a
hundred and fifty dollars a day, two hundred
dollars a day.

Tl : 20
Mr. Schilling: That is all.

The Witness: It all depends on what
work is done, what assistance you have and
everything else.

Mr. O’Brien: Mr. MecDermit.

JAMES McDERMIT, sworn for the defendant.

Direct examination by Mr. O’Brien.

Q You have been practicing in criminal trial
courts for about thirty years; is that correct?
A Yes, sir.

Mr. O’Brien: I suppose you admit the
qualifications.

The Court: Mr. McDermit is a well known
lawyer,
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James McDermat, direct.

Q You heard the hypothetical question put to
Mr. LaVecchia, did you not, Mr. McDermit? A
Yes, sir.

Q Assuming that question were repeated to
you, have you any opinion as to whether or not
twenty-five hundred dollars is a reasonable fee
for those services? A I would say that twenty-
five hundred is a reasonable fee.

Q Mr. McDermit, were you at the Common
Pleas Court at the time of the case between
Judge Bianchi and Raimondi? A Well, T was
in and out a couple of times.

@ Do you remember whether or not you were
offered as a witness by the plaintiff in that case?

Mr. Schilling: I object. The record
speaks for itself.

Mr. O’Brien: Have you a record there?

Mr. Sechilling: Yes, introduce the record
in evidence.

Mr. O’Brien: Is it admitted on the record
that—=

The Court: What is the object of this?

Mr. O’Brien: The point is, we offered at
that time to prove the fairness and reason-
ableness of the contract and Mr. Simandl
on behalf of Raimondi objected and the
Court excluded it. We mnow say, because
they prevented us from proving it there,
they are estopped from coming in the Court
of Chancery and saying, ‘“You didn’t prove
the fairness and reasonableness there.”’

The Court: That is a matter of argu-
ment,

Mr. O’Brien: It is admitted on the rec-
ord we offered that there.

Nicholas LaVecchia, cross.

69

(Question read as follows: ‘‘All right.
And having found all that, the number of
days, how much do you multiply it by per
day to learn what the ultimate fee is going
to be?”’

A Don’t multiply it at all; just figure the
amount of days used for the investigation, plus
the actual trial work, plus your disbursement and
set a fee what I consider it is worth.

Q Mr. LaVecchia, you keep on telling me how
many days you figure out it is going to take. How
can you tell the fee without knowing how much a
day it is going to be? A I don’t charge by the
day. I am—

Q So your charge of twenty-five hundred dol-
lars is reasonable whether you take two days in
the preparation and two days in the trial or ten
days in the preparation and ten days in the
trial? A No.

Mr. O’Brien: Just a minute. 1 object
to that question. It is just a waste of time.

Mr. Schilling: Don’t you know the New
Jersey State Bar Association has fixed the
average fee for the trial of cases at one hun-
dred dollars a day trial fees?

Mr. O’Brien: Objected to as absolutely
immaterial. The cases have held that no
statutory fixing of fees have anything to do
with an attorney’s case.

The Witness: Never heard of it.

Q Never did? A No.

Q Don’t you think a hundred dollars a day
is a reasonable fee for trial work? A In some
cases.
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Nicholas LaVecchia, cross.

Q Well, what cases? In this case? A Per-
sonally, no, I don’t. I wouldn’t go up there and
try a case for one hundred dollars a day.

@ What do you want for a day? What do
you think is reasonable?

Mr. O’Brien: That is not the question,
what the witness would want. It is what is
reasonable.

Mr. Schilling: I asked him.

Mr. O’Brien: It is mere repetition.

A Without being paid—without taking into con-
sideration the preparation of the trial, and so
forth, T would say that two hundred dollars
day would be reasonable.

Q@ All right. What is a reasonable fee per
day for preparation of a case? A Tt all de-
pends on what work is being done.

Q Suppose you spend from ten o’clock or
nine o’clock in the morning to four o’clock in
the afternoon the whole day—or five—what is

the reasonable fee per day for the preparation of
a case?

Mr. O’Brien: I am going to object to this
line of questions. They are not brought
out by any testimony of the witness on direct.

The Court: He has a right to cross ex-
amine, if he so desires, along these lines, but
I will tell you frankly T am not very much
interested.

Mr. Schilling: There is no use of going
into it is you are not interested.

The Court: Mr. LaVecchia has said, after

listening to a question, hypothetical question,
that if that work was done, in his opinion, it

would be worth twenty-five hundred dollars.
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James McDermit, direct.

Mr. Schilling: Yes.
The Court: Now, that is about all we
want, it seems to me.

Mr. Schilling: Except the basis for ar-
riving at it.

The Court: Well, he has tried to explain 10
it to you what his basis is.

Q Just this one question: What d.o you figure
per day a reasonable charge for briefing ques-
tions of law, looking up questions of law .and
interviewing witnesses in this case, what 1s a
reasonable fee? A Well, I suppose, around a
hundred and fifty dollars a day, two hundred
dollars a day.

Mr. Schilling: That is all.

The Witness: It all depends on what
work is done, what assistance you have and
everything else,

Mr. O’Brien: Mr. McDermit.

JAMES McDERMIT, sworn for the defendant.

30

Direct examination by Mr. O’Brien.

Q You have been practicing in criminal trial
courts for about thirty years; is that correct?
A Yes, sir.

Mr. O’Brien: I suppose you admit the
qualifications.

The Court: Mr. McDermit is a well known
lawyer,
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James McDermit, direct.

@ You heard the hypothetical question put to
Mr. LaVecchia, did you not, Mr. McDermit? A
Yes, sir.

Q Assuming that question were repeated to
you, have you any opinion as to whether or not
twenty-five hundred dollars is a reasonable fee
for those services? A I would say that twenty-
five hundred is a reasonable fee.

Q Mr. McDermit, were you at the Common
Pleas Court at the time of the case between
Judge Bianchi and Raimondi? A Well, T was
in and out a couple of times.

@ Do you remember whether or not you were
offered as a witness by the plaintiff in that case?

Mr. Schilling: I object.  The record
speaks for itself.

Mr. O’Brien: Have you a record there?

Mr. Schilling: Yes, introduce the record
in evidence.

Mr. O’Brien: Isit admitted on the record
that—

The Court: What is the object of this?

Mr. O’Brien: The point 18, we offered at
that time to prove the fairness and reason-
ableness of the contract and Mr. Simandl
on behalf of Raimondi objected and the
Court excluded it. We now say, because
they prevented us from proving it there,
they are estopped from coming in the Court
of Chancery and saying, ‘“You didn’t prove
the fairness and reasonableness there.’’

The Court: That is a matter of argu-
ment.

Mr. O’Brien: It is admitted on the ree-
ord we offered that there,
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Homer Smith, direct.

Mr. Schilling: Oh, no. I would say not.
If you are going to put it on the recqrd, you
will put the whole record in, not one item.

Mr. O’Brien: Then I have a right to ask
this witness whether he was offered as a
witness.

The Court: I will sustain the objection.

Cross evamination by Mr. Schilling.

Q Mr. McDermit, how do you determine
twenty-five hundred dollars is a reasonable fee
on the question that is asked you? A Why,
upon the charge itself, the charge of arson and an
attempt to defraud the insurance company, the
mere fact of an indictment of that character
would be sufficient for me to say that twe.nty-
five hundred dollars would be a proper fee in a
case of .that kind. .

Q The very fact the man is charged with
arson? A Yes.

Q Regardless of what time and effort ‘it took
to prepare for the trial? A Yes, sir; during the
experience that I have had in the matter.

Mr. Schilling: That is all.

HOMER SMITH, sworn for defendant.
Direct examination by Mr. O’Brien.

Q@ You have had experience in arson cases,
Mr. Smith? A Yes, sir; I have.

Mr. O’Brien: I suppose you admit the
witness’ qualifications?

The Court: Yes.
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Homer Smath, cross.

Q Mr. Smith, assuming that an attorney and
counsellor had been practicing seventeen or eigh-
teen years, who had an extensive experience in
criminal practice, who had been a police judge
for five years, was retained to defend a man
charged with the crime of arson and the charge
of burning with intent to defraud insurance com-
panies, that the man so charged was worth be-
tween fifty or sixty thousand dollars, had an
earning capacity of ten thousand dollars a year,
that there were twenty-eight thousand dollars of
insurance involved and in the balance, and that
he represented that man in the police court at
the time the man pleaded and that he prepared
the case and that in the preparation of the case
he examined the building many times, had photo-
graphs taken from time to time, expert witnesses
to testify to the value, that he interviewed and
subpoenaed about twenty witnesses and that he
spent three days at the trial, one day waiting for
the trial and two days in actual trial, and was
there until eleven o’clock at night waiting for
the verdict, that he obtained an acquittal on the
charge of arson and a disagreement from the
jury on the charge of burning with intent to de-
fraud and that he prepared for the second trial,

g9 have you any opinion as to whether or not twenty-

five hundred dollars is a reasonable fee for those
services? A T think it is.

Q What is your opinion? A I think it is a
reasonable fee.

Cross ewamination by Mr. Schilling.

@ How do you arrive at it? A Take into
consideration the man’s finances, his earning ca-

40 pacity, the charges, if found guilty he will be

Homer Smath, cross.

deprived of his liberty, and earning capacity as,
I believe, he has for two and a half years; fur-
ther that there is involved a matter of twenty-
eight thousand, I think, of insurance, and twenty-
five thousand—twenty-five hundred would be less
than ten per cent. of the insurance involved, be-
cause the conviction alone would dispose of the
insurance claims; if you are collecting insurance
alone you would be entitled to at least fifteen
per cent. for your fee and the criminal charge
would dispose of that, because the counsel who
tries the criminal case would have in mind all
the time the responsibility to the insurance com-
pany on the insurance.

Q@ You have never tried an arson case, have
you? A T have prepared one and was retained
in one that was not brought. It was all prepared
for trial and the state did not move the case.

Mr. Schilling: That is all.

Mr. O’Brien: That is all.

The Court: Is that the case?

Mr. O’Brien: That is our case.

The Court: Well, I suppose you better
file memorandums. I have not read the
papers but I understand the contract is ad-
mitted, but the statement is made that it was
fraudulently gotten; it that it?

Mr. Sechilling: It is prima facie fraudu-
lent, under the cases. I would like to read
them to you. _

The Court: You can put that in a brief
and send it to me.
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Bohibit D 1.
EXHIBIT D, 1.

Tars is to authorize Wolber & Gilhooly, attor-
neys for Anthony Molinaro or the said Anthony
Molinaro to pay to Ovidio C. Bianchi, Esq., pur-
chase price for conveyance of property known
as Nos. 417-419-421 Bloomfield Avenue, Newark,
New Jersey, as attorney for me, it being under-
stood that I have executed a deed for the above
mentioned property which is being held by the
said Ovidio C. Bianchi and to be turned over
to Anthony Molinaro or Wolber & Gilhooly as
attorneys upon payment of the purchase price
and apportionments in connection therewith. It
is understood that a certain mortgage held by
the Second National Bank of Orange, New Jer-
sey, which is being foreclosed is to be paid off,
together with costs incurred and that as soon as
title questions are cleared up the said Ovidio
C. Bianchi is to turn over to Wolber and Gil-
hooly deed dated Oect. 1, 1925 which T have this
day, executed together with my wife to Anthony
Molinaro and Rosina Molinaro, his wife, covering
the above described premises.

ALLEN RAIMONDI (r. s.)

Signed, sealed and delivered in
the presence of

C. HuBgert DERIVAUX,
O. C. Bia~cwr.

(s

Opinion of Vice-Chancellor.

OPINION OF VICE-CHANCELLOR.
Filed February 14, 1927.

IN CHANCERY OF NEW JERSEY.

Between

Awmirrno Rarmonoi,
Complainant,

On Bill, Etc.
and Opinion.

Ovinro C. BiaxcHr,
Defendant.

Kdward A. Schilling, for complainant.
Donohue & O’Brien, for defendant.

CrurcH, V.-C.

The defendant, Bianchi, obtained a judgment
for $2,200 against the complainant in the Hssex
County Court of Common Pleas, which repre-
sented a balance claimed to be due him on a
counsel fee, under an express contract, which
was denied by complainant.

A bill was filed in this court to restrain the
sheriff from collecting the judgment. Applica-
tion was made for a preliminary restraint and a
motion was made to strike out the bill. The
matters were heard before Vice-Chancellor Berry,
who continued the restraint until final hearing
and denied the motion to strike ouf the bill.

The learned Vice-Chancellor says in his opinion
reported in 134 Atlantic 866: ‘‘Agreements be-
tween attorney and client because of the confi-
dential relation are always subject to the seru-
tiny of a Court of Kquity ... An attorney-at-
law is a quasi public officer. He is, in fact, an
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officer of the court and a part of the machinery
of the law, and as such is charged with the duty
of assisting in its administration. Like Caesar’s
wife he should be above suspicion. Too often
the accusing finger is pointed at members of
the Bar without just cause. Because of these
facts, and in view of the legal profession as a
class both courts and lawyers should welcome
an inquiry into the fairness of transactions be-
tween attorney and client and courts should never
hesitate to condemn where the conduct of the
attorney has been unconscionable. In no other
way can the high reputation of the legal pro-
fession, of which its members are justly proud
be maintained.’’

The right to consider the reasonableness of this
fee is therefore res adjudicata, as far as this
Court is concerned.

The defendant contends that it has not been
established that any fraud was practiced by the
attorney upon the client. This, it seems to me
it not the ground upon which our courts havé
considered and decided such cases. It is not
necessary to show actual fraud. On the broad

ground of public policy, the Court because of ~

the fiduciary relation existing between attorney
and client, will consider the reasonableness of
the fee and the circumstances surrounding the
making of the agreement regarding it; and the
burden of proof is on the attorney to show the
absolute reasonableness of the charge.

In Dunn v. Dunn, 42 Equity, 341, age page 437
the Court says: In Cowndit v, Blackwell, 7 C. E’
Gr. 481-485, the Court said: ‘‘This fiduciary re-
lation then existing between these parties, the
validity of this transaction must be deterrr’lined
by rules of law which are not applicable to or-

7t
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dinary cases. The confidence which the rela-
tion of attorney and client begets between the
parties and the influence which the attorney
thereby acquires, has led to a very close scrutiny
of all transactions between them and the law
then often interposes to set aside contracts,
which, between other parties would be subject
to no exception. In such case, the burden of
establishing the perfect fairness, adequacy and
equity of the negotiation is thrown upon the
attorney and in the absence of proof, courts of
equity treat the case as one of constructive
fraud.”’

“‘The transaction must be characterized by the
utmost good faith. There must be no misrepre-
sentation and an entire absence of concealment
or suppression of any fact within the knowledge
of the agent which might influence the principal
and the burden of establishing the perfect fair-
ness of the contract is on the agent.

““As I have said above, it is not on the ground
of actual fraud that courts interfere, but merely
because of the fiduciary relation that is shown
to have existed and it not being made to appear
that the transaction, whether a gift or contract
was perfectly fair and just.

‘““Weeks, in his work on Attorneys-at-Law says,
‘The rule is on the ground of public policy, not
a fraud, and prevails though the attorney may
be innocent of any intention to deceive and act
in good faith.’

“‘Such is the rule in these cases, than which
no principal is more universally approved. I
must follow it. I think that an application of
the undisputed facts to this text sustains the
complainant’s bill. Mr. Holt in his answer says
that the transaction was fair, just, honorable and
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the like. The above-stated rule of law admits
that all this may be, and yet the party asking
relief at the hands of a court of equity obtains
it, a transaction that would not be questioned, in
which one of the parties is not a solicitor is often
set aside when one of them is such solicitor.’’

In Kelly v. Schwinghammer, 78 Eq., Vice-Chan-
cellor Leaming, in considering whether actual
fraud must be shown, says: ‘‘In this court, it has
been expressly determined that where, pending
the relation of attorney and client, a bond or
other security is given by the client to his at-
torney as compensation for his services, the
transaction will be regarded as constructively
fraudulent, in consequence of the confidential re.
lation subsisting, and the means of undue infly
ence which the attorney may exert over his cliont.
In such case the burden is thrown on the at-
torney of showing its fairness, adequacy and pro-
priety.”’

Chief Justice Beasley, in Schamp v. Schenck,
40 N. J. L. 195 (page 200) where a contract for
fees was being considered said: “‘Such con-
tracts will be inspected with jealous vigilance by
the courts, on account of the delicacy of the
relationship of the parties to them; and the most
transparent candor and good faith ig required on
the part of the attorney in these dealings with
hig client and on such oceasions, a court of equity
1s ever on the alert.”’

In Lynde v. Lynde, 64 N. J. Eq. page 736, the
Court says ‘‘the burden would rest upon the
attorney to show that the bargain was a fair one
for the client.”’

In Crocheron v. Savage, 75 Iq. 589, it is held:
““It is not necessary to find that the attorney

40 Was guilty of intentional wrongdoing. The rea-
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son that he did not disclose the material facts
upon which we have commented is not important.
The fact that he did not disclose them is sufficient.
The law looks on transactions of this kind be-
tween an attorney and his client with suspicion
and will not permit a conveyance to the attorney
to stand unless the attorney demonstrates the
entire good faith of the transaction. It requires
him to be absolutely frank and open with his
client to disclose every fact of which he had
knowledge as well as any professional opinion
he may have formed which could in any way

affect the client in determining whether or not

to make the conveyance.”’

Complainant was indicted on two counts, one
for arson and one for burning with intent to
defraud insurance companies. Bianchi says he
told complainant that the charges were serious
and that he would defend him for the sum of
$2,500. At the frial, the arson charge was dis-
missed on the ground that the building was un-
inhabited. The jury disagreed as to the other
charge. It also appears that in addition an
assoclate counsel was employed, who was to re-
ceive $500. It is contended that complainant
agreed to all this. Perhaps this is so as com-
plainant felt himself to be in a serious predica-
ment and might have been willing to promise
anything to escape conviction. But in Porter v.
Bergen, 54 N. J. Equity, 407, the Court of Errors
and Appeals said, ‘“Even if it be conceded that
the complainant agreed to the charge, yet a
court of equity would not sanction it except upon
proof of its perfect fairness.”’

After the first trial Bianchi was discharged
and a second trial was had at which Wilbur A.
Mott represented complainant. Mr. Mott, more-

30
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over, has an experience of twenty years in crim-
inal matters, and has been Assistant Prosecutor
and Prosecutor of the Pleas. He was paid $750
for his services and testified that an amount not
to exceed $1,000 would be reasonable for all
services. Victor D’Aloia who tried the case for
the State testified that the defense interposed
was a simple and ordinary one and that $1,000
would be sufficient. Andrew Van Blarcom, a for-
mer Assistant Prosecutor, agreed substantially
with these figures.

There was testimony, of course, that Bianchi’s
charge was reasonable. I believe, however, that
the testimony of the witnesses I have mentioned,
two of them engaged in the actual trial of this
very case, is entitled to the greatest weight.
While I concede that ‘‘the laborer is worthy of
his hire’’ I think it is the duty of this Court
to see that attorneys take from their clients only
what their services are fairly and reasonably
worth. I think, considering the character of
the services and the testimony as to them that
$2,500 plus $500 for an assistant is entirely too
high.

I think that Mr. Bianchi should receive $1,200
less $300 already paid with no allowance for
his associate. If he declines to accept this, T
will advise a decree restraining the sheriff from
proceeding to collect the judgment.

Final Decree.

FINAL DECREE.
Filed August 19, 1927.

IN CHANCERY OF NEW JERSEY.

Between

AwmierLro Raimonni, .
Complaimant, | On Bill, Etc.

and, Final Decree.

Ovipio C. Biaxcai,
Defendant.

This cause coming on to be heard in the pres-
ence of 16. A. & W. A. Schilling, of counsel with
the complainant, and Donohue & O’Brien, so-
licitors of defendant, and the Court having read
the pleadings and having taken proofs in open
court, and having heard the argument of counsel
thereon, and thereupon it appearing to the Court
that the defendant, Ovidio C. Bianchi, on April
19, 1926, recovered a judgment against the com-
plainant, Amiello Raimondi, in the Essex County
Court of Common Pleas for $2,200, the balance
claimed to be due upon an alleged contract of
$2,500 made between said parties for legal serv-
ices to be performed by the said Ovidio C. Bian-
chi for the complainant herein; and it further ap-
pearing that at the time of the making of said
alleged contract the relationship of attorney and
client already existed between defendant and com-
plainant, and it further appearing that the rea-
sonableness and fairness of the alleged contract
was not passed upon at the trial which resulted
in said judgment; and it further appearing that
the sum of $500 was charged by James . X.

40
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O’Brien, associate counsel who assisted the de-
fendant herein in the performance of said al-
leged contract; and it further appearing that
the charge of $2,500 plus $500 for an assistant
1s unreasonable and too high; and that a charge
of $1,200 less $300 already paid with no allow-
ance for defendant’s associate is a fair and
proper charge or fee: . - ‘

Iz Is TaEREUPON, On this 19th day of August,
A. D. 1927, OrpErED, ADIJUDGED and Drcorerp, that
the said defendant, Ovidio C. Bianchi, accept the
sum of $900 in satisfaction of his judgment of
$2,200 against the complainant in the Issex
Couny Court of Common Pleas, and in satis-
faction of the fec and charge of his associate,
James F. X, O’Brien.

Axp It Is FurraEer Orperep, that the defend-
ant, Ovidio C. Bianchi, within five days from
the service upon him of a copy of this decrce,
file with the clerk of this court, his consent in
writing to accept said sum of $900 in satisfaction
of said judgment and in satisfaction of the fee
and charge of hig associate, James F. X, O’Brien,
and that in default of the filing of said consent,
he be perpetually restrained and enjoined from
taking and proceeding to enforce or collect his
said judgment against the complainant, or from
selling, assigning or transferring the same to
any other person.

E. R. WALKER,
C.

Respectfully advised,
Avonzo CHURCH,

V.-C.

Notice of Appeal.
NOTICE OF APPEAL.

IN CHANCERY OF NEW JIIRSEY.

Between \

Amierro Rarmonni, _ On Bill, Elc.

Complainant, ' '
P Notice of
o Appeal.

Ovipio C. BiancHi,

Defendant. /

The defendant, Ovidio C. Bianchi, hereby ap-
peals from the final decere made by his I-logor
Edwin Robert Walker, Chancellor, on the advice
of Honorabel Alonzo Church, Vice-Chancellor, in
the above-entitled cause on August 19th, 1927,
and from the whole and every part thereof, to the
Court of Irrors and Appeals in the Last Resort
in all causes.

Dated, August 19, 1927,

DONOHUE & O’BRIEN,
Solicitors for and of Counsel with Defendant.

I conceive there is a good cause for appeal in
the above entitled cause.

JAMES . X O’BRIEN,
Of counsel with Defendant.

Service of the within Notice of Appeal is
hereby acknowledged this 19th day of August,
1927.

EDWARD A. SCHILLING,
Solicitor of Complainant.
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PETITION OF APPEAL,.

New Jersey Court of Errors and Appeals

) eal
AMIELLO Rarvonbr, On App

Complainant-Appellce, | 1rom th(?
Court of

(er Chancery.
Ovinro C. Biancmr, Petition of
Defendant-Appellant. Appeal.

To the Honorable, the Court of Errors and Ap-
peals i the Last Resort in Al Causes.

The petition of Ovidio C, Bianchi, the appellant
in the above-entitled cause, respectfully shows
that petitioner finds himself aggrieved by a final
decree made in the Court of Chancery by his
Honor, Kdwin Robert Walker, Chancellor of the
State of New Jersey, bearing date August 19,
1927, in a certain cause in said Court of Chan-
cery, wherein the said Amiello Raimondi was
complainant, and the said Ovidio (. Bianchi
was defendant, in thig respect, to wit:

That the said decree adjudges that the reason-
ableness and fairness of the contract between
complainant and defendant wag not passed upon
at the trial in the courts of law which resulted
in a judgment by the said Bianchi against the
said Raimondi.

And that the gaid decree adjudges that the
defendant’s charge for legal services rendered to
the complainant of $2,500 was unreasonable.

And in that the said decree adjudges that a
charge of $1,200, less $300 already paid, was

40 2 reasonable and fair charge.

Petition of Appeal.

And in that the said decree orders the defend-
ant, Bianchi, to accept $900 in satisfaction of his
Judgment of $2,200 and costs as well as in sat-
isfaction of a certain judgment obtained by an
associate counsel of the defendant for $500 and
costs.

And in that the said decree adjudges that un-
less the defendant file his consent to accept $900
in satisfaction of the two judgments above men-
tioned, then, and in that event, he is perpetually
restrained from taking proceedings to enforce
collection of his said Judgment and from selling,
assigning or transferring it.

And the petitioner appeals from the decree of
the Chancellor which decrees as aforesaid on the
ground that the same ig erroneous in that the
Chancellor should have dismissed the Bill of
Complaint against the defendant, and rendered a
decree denying the relief sought in said Bill of
Complaint for the following reasons:

1. The finding that the charge made by the
defendant for legal services rendered to the
complainant was unreasonable and fraudulent is
contrary to the weight of evidence,

2. The finding, that $1,200 constituted a rea-
Sonable fee for the services and disbursement
incident to the legal services rendered by defend-

ant for complainant, was contrary to the weight

of evidence.

3. The Chancellor erred in decreeing that

the defendant should accept $900 for his Judg-
ment at law of $2,200 and costs and in satisfae-
tion of 1 Judgment obtained by his associate,
who was not a party to this suit.

4. The Chancellor erred in denying defend-
ant’s motion to dismiss the Bill of Complaint on
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the ground that it did not set forth equitable
grounds for relief in the Court of Chancery.

9. The Chancellor erred in granting an in-

Junction against the enforcement of a judgment
obtained at law where there was no proof that
the judgment was obtained by fraud.

6. The Chancellor erred in holding that the
complainant was entitled to seek relief in the
court of equity on the ground that the agree-
ment between the defendant and complainant was
either actually or constructively fraudulent be-
cause said grounds could have and should have
been utilized by the complainant when sued by
the defendant in the courts of law, in which de-
fendant herein obtained Judgment against the
complainant herein, and which defenses were

available to complainant herein in the suit at
law.

7. The Chancellor erred in not holding that
the complainant was not estopped to deny that
the reasonableness and fairness of the agreement
Wwas not established in the court of law because
of the complainant’s objection to defendant ’s S0
establishing it, when defendant herein sued com-
plainant herein in the courts of law,

8. The Chancellor erred in excluding, on
complainant’s objection, testimony of witness,
James McDermit, that he was ready to testify,
in the court of law when defendant obtained a
Judgment against the complainant, to the rea.
sonableness and fairness of the contract between
complainant and defendant and that he was pre-
vented from go testifying by the court at law
upon objection by Raimondi 's counsel, which tes-
timony and proffer thereof is as follows

“Q Mr. MeDermit, were you at the Common

40 Pleas Court at the time of the case between
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Judge Bianchi and Raimondi? A Well, I was

in and out a couple of times.
Q Do you remember whether or not you were
offered as a witness by the plaintiff in that case?

Mr. Schilling: I objeet. The record
speaks for itself.

Mr. O’Brien: Is it admitted on the record

Mr. Schilling: Yes, introduce the record
in evidence.

Mr.O’Brien: Is it admitted on the record
that—

The Court: What is the object of this?

Mr. O’Brien: The point is, we offered at
that time to prove the fairness and reason-
ableness of the contract and Mr. Simandl on
behalf of Raimondi objected and the Court
excluded it. We now say, because they pre-
vented us from proving it there, they are
estopped from coming in the Court of Chap-
cery and saying, ‘You didn’t prove the fair-
ness and reasonableness there.’

The Court: That is a matter of argument,

Mr. O’Brien: It is admitted on the record
we offered that there.

Mr. Schilling: Oh, no. I would say not.
If you are going to put it on the record,
you will put the whole record in, not one
item,

Mr. O’Brien: Then I have a right to ask
this witness whether he was offered as a
witness.

The Court: I will sustain the objection.”’

9. The Chancellor erred in failing to deny
complainant relief on the ground that complain-
ant did not come into the court of equity with
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clean hands, in that he was guilty of fraud in
obtaining a $3,400 check which he had given
to defendant as security under the contract be-
tween him and defendant.

10. The Chancellor erred in holding on final
hearing that the right to consider the reasonable-
ness of the fee was res adjudicata because of a
denial of a former motion to dismiss the Bill as
not setting forth grounds for equitable relief.

11. The Chancellor erred in holding that it
was not necessary to prove fraud in order to
be entitled to an injunction against the enforce-
ment of a judgment at law, where the judgment

was based upon a contract between an attorney
and client.

12.  The Chancellor erred in not holding that
the complainant was guilty of laches by reason of
his failure to seek relief in equity before six

months after judgment was obtained in the
courts of law.

Petitioner, therefore, prays that the said de-
cree of the Chancellor may be wholly reversed,
set aside and for nothing holden, and that peti-

tioner may have such other relief in the premises
as to this Court shall seem proper.

DONOHUE & O’BRIEN,
Solicitors for Appellant.

JAMES F. X. O’BRIEN,
Of Counsel with Appellant.

Service of the within Petition of Appeal is

hereby acknowledged this 19th day of Angust,
1927.

EDWARD A. SCHILLING,
Solicitor of Complainant-Appellee.
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ANSWER TO PETITION OF APPEAL.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

On Appeal
from
Court of
Chancery.

Between

AmierLLo RaimMonDI,
Complainant-Respondent, >

and
Answer to

Ovipro C. Bianoir, Petition of
])efen(lant-Appellcmt./ Appeal.

The answer of the above-named respondent to
the petition of appeal of the above-named ap-
pellant.

This respondent, not acknowledging all or any
of the matters which in said petition of appeal
are contained, to be true, for answer thereto
nevertheless says and admits that a decree was
on the nineteenth day of August, last past, made
and entered in the Court of Chancery in the
cause for that purpose mentioned in said peti-
tion, as is therein stated, but as to substance and
form thereof, this respondent prays to refer
thereto when the same shall be produced. And
this respondent is advised and believes that the
said decree is agreeable to equity and he prays
that the same may be affirmed with costs to be
adjudged to this respondent.

E. A. & W. A, SCHILLING,

Solicitors and of Counsel with Respondent.

10
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New Jersey Court of Errors and Appeals

Between

AwmieLLo Raimonbi, On Appeal
Complainant-Appellee, from the

and Court of

Chancery.
Ovipio C. Bia~cHi,

Defendant-Appellant.

BRIEF OF DEFENDANT-APPELLANT.

Statement of Facts.

This case comes before the Court on an appeal
from a decree made by the Chancellor of New
Jersey upon the advice of Honorable Alonzo
Chureh, Vice-Chancellor, in which the defendant-
appellant was ordered to accept the sum of nine
hundred ($900) dollars in satisfaction of a judg-
ment of $2,200 obtained by him in the Kssex
County Court of Common Pleas, and also in sat-
isfaction of the fee or charge of his associate in
the trial of the criminal case in which the present
complainant-appellee was represented and de-
fended by the defendant-appellant.

The complainant-appellee was indicted by the
orand jury of Essex County and charged with
arson and burning with intent to defraud insur-
ance carriers, and in connection with his defense
of these criminal charges retained the defendant-
appellant herein who represented him at the trial
upon the indictment and obtained for him an ac-
quittal on the charge of arson and a disagree-
ment of the jury upon the charge of burning with
intent to defraud.
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The complainant had paid the defendant $300
on account of an agreed fee of $2,500 for this de-
fense, which fee was to include disbursements
and expenses. Upon refusal of the complainant
herein to pay the balance due upon the agreed
fee, the defendant instituted suit against Rai-
mondi in the Kssex County Court of Common
Pleas and obtained a judgment for the balance
of $2,200 on April 20, 1926, when the case was
tried before the Honorable Dallas Flanagan and
a jury. A rule to show cause was obtained by
Raimondi and argued on July 1, 1926, when it
was discharged. Defendant thereupon issued
execution on the judgment, and on October 21,
1926, the complainant filed a bill in Chancery
for relief against this judgment at law, and the
Court of Chancery granted to complainant the
relief sought in said bill. Final hearing was had
on January 26, 1927, before his Honor Alonzo
Church and after briefs were filed by the solici-
tors for both complainant and defendant, a memo-
randum was filed by Vice-Chancellor Church on
Ferbuary 14, 1927, and a decree made by the
Chancellor pursuant thereto on August 19, 1927.
From this decree defendant now appeals.

GROUNDS OF APPEAL.

The defendant-appellant appeals from the
whole and every part of the said decree on the
ground that it is erroneous in that:

1. The finding that the charge made by
the defendant for legal services rendered
to the complainant was unreasonable and
fraudulent is contrary to the weight of evi-
dence.

2. The finding, that $1,200 constituted a
reasonable fee for the services and disburse-
ment incident to the legal services rendered
by defendant for complainant, was contrary
to the weight of evidence.
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3. The Chancellor erred in decreeing that
the defendant should accept $900 for his
judgment at law of $2,200' and costs and in
satisfaction of a judgment obtained by his
associate, who was not a party to this suit.

4. The Chancellor erred in denying de-
fendant’s motion to dismiss the Bill of Com-
plaint on the ground that it did not set forth
equitable grounds for relief in the Court of
Chancery.

5. The Chancellor erred in granting an
injunction against the enforcement of a
Jjudgment obtained at law where there was
no proof that the judgment was obtained
by fraud.

6. The Chancellor erred in holding that
the complainant was entitled to seek relief in
the court of equity on the ground that the
agreement between the defendant and com-
plainant was either actually or constructively
fraudulent because said grounds could have
and should have been utilized by the com-
plainant when sued by the defendant in the
courts of law, in which defendant herein
obtained judgment against the complainant
herein, and which defenses were available
to complainant herein in the suit at law.

7. The Chancellor erred in not holding
that the complainant was not estopped to
deny that the reasonableness and fairness
of the agreement was not established in the
court of law because of the complainant’s
objection to defendant’s so establishing it,
when defendant herein sued complainant
herein in the courts of law.

8. The Chancellor erred in excluding, on
complainant’s objection, testimony of wit-
ness, James McDermit, that he was ready to
testify, in the court of law when defendant
obtained a judgment against the complain-
ant, to the reasonableness and fairness of
the contract between complainant and de-
fendant and that he was prevented from so
testifying by the court at law upon objection
by Raimondi’s counsel, which testimony and
proffer thereof is as follows:
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““Q Mr. McDermit, were you at the Com-
mon Pleas Court at the time of the case be-
tween Judge Bianchi and Raimondi? A
Well, T was in and out a couple of times.

@ Do you remember whether or not you
were offered as a witness by the plaintiff
in that case?

Mr. Schilling: I object. The record
speaks for itself.

Mr. O’Brien: Is it admitted on the
record ?

Mr. Sechilling: Yes, introduce the rec-
ord in evidence.

Mr. O’Brien: Is it admitted on the
record that—

The Court: What is the object of this?

Mr. O’Brien: The point is, we offered
at that time to prove the fairness and
reasonableness of the contract and Mr.
Simandl on behalf of Raimondi objected
and the court excluded it. We now say,
because they prevented us from proving it
there, they are estopped from coming in
the Court of Chancery and saying, ‘You
didn’t prove the fairness and reasonable-
ness there.’

The Court: That is a matter of argu-
ment.

Mr. O’Brien: It is admitted on the
record we offered that there.

Mr. Schilling: Oh, no. I would say
not. If you are going to put it on the
record, you will put the whole record in,
not one item.

Mr. O’Brien: Then T have a right to
ask this witness whether he wags offered
as a witness.

The Court: I will sustain the objec-
tion.”’

9. The Chancellor erred in failing to
deny complainant relief on the ground that
complainant did not come into the court of
equity with clean hands, in that he was
guilty of fraud in obtaining a $3,400 check
which he had given to defendant as security

o

under the contract between him and de-
fendant.

10. The Chancellor erred in holding on
final hearing that the right to consider the
reasonableness of the fee was res adjudicata
because of a denial of a former motion to
dismiss the Bill as not setting forth grounds
for equitable relief.

11. The Chancellor erred in holding that
it was not necessary to prove fraud in order
to be entitled to an injunction against the en-
forcement of a judgment at law, where the
judgment was based upon a contract between
an attorney and client.

12. The Chancellor erred in not holding
that the complainant was guilty of laches
by reason of his failure to seek relief in
equity before six months after judgment
was obtained in the courts of laws.

ARGUMENT ON LAW AND FACTS.

POINT I. The complainant has not shown
actual fraud which is necessary to obtain equit-
able relief against a judgment at law.

The learned Vice-Chancellor, before whom
hearing was had, held, as set forth in his memo-
randum (State of the Case, p. 78, 1. 19) that:

““The right to consider the reasonableness
of the fee in question is res adjudicata so far
as this court is concerned.”’

The reason for his so holding was evidently
that a motion made before the Honorable Maja

Leon Berry, Vice-Chancellor, to dismiss the bill
in this case was denied on the ground that agree-
ments between attorneys and clients are sub-
Ject to the serutiny of the Court of Chancery at

all times. Inasmuch as the opinion of the Hon-
orable Alonzo Church quotes the memorandum
of Vice-Chancellor Berry, we deem it advisable
to call the Court’s attention to the fact that Viece-
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Chancellor Berry in his conclusions stated as
follows :

‘“‘The complainant here (the defendant in
action at law) offered to prove at the trial
that the services rendered by the defendant
were not of the value of the amount claimed,
but was not permitted to do so because the
complaint was founded on an express con-
tract.”” (State of the Case, p. 16, 1. 38)
* * * ¢““Where a client has not had an

apportunity in a court of law to test the
reasonableness or fairness of his attorney’s

charges, he will not be precluded here even
after judgment obtained.”” (S. C., p. 17, L
37).

An examination of the bill of complaint (State
of the Case, p. 1 to p. 9) discloses that Vice-
Chancellor Berry was in error in believing that
any such allegation was contained therein. The
reason for his denial of the motion to dismiss
the complaint was evidently founded upon a mis-
take of fact rather than any mistake of law. Ap-
pellant contends that this does not excuse in any
degree the holding of the Vice-Chancellor before
whom hearing was had and that it was his duty
to determine whether or not the bill of complain-
ant alleged grounds for relief in chancery and
whether or not the proof in the case sustained
the allegations of the bill.

In his memorandum (State of the Case, p. 78,
1. 22) Viee-Chancellor Church said:

‘““The defendant contends that it has not
been established that any fraud was prac-
ticed by the attorney upon the client. This,
it seems to me is not the ground upon which
our courts have considered and decided such
cases. It is not necessary to show actual

frand.’”
It is contended in behalf of the defendant-ap-
pellant that the holding of the Vice-Chancellor in
this respect is erroneous in as much as in the
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case at bar a judgment had been obtained in the
courts of law, and that any relief to be sought
in the Court of Chancery must be sought as
against a judgment and not in the nature of a
Bill to establish a fair fee between attorney and
client. When judgment was obtained upon the
agreement for a fee between complainant z'md de-
fendant, the cause of action lost its identity and
was merged in the judgment so that the Court
of Chancery was bound to and should have looked
at the judgment alone.

In the case of Coles v. McKenna, 80 New Jgr-
sey Law 48, 76 Atlantic 344, Justice Swayze said :

““The cause of action merged in the judg-
ment, and in the case of a joint debt, what-
ever extinguishes or merges the debt as to

: it v %+ Henee the
one merges it as to all. skl ,
legal maxim, ‘transit in rem judicatum’—
the cause of action is changed into a matter
of record which is of a higher nature an,d,
the inferior remedy is merged in the higher.

In the memorandum filed by him (State of the
Case, p. 78 to p. 81) the learned Vice—Qha.nce].lor
cited the following cases to support his inquiry
into the reasomableness of the fee for which
the defendant obtained judgment at law.

Dunn v. Dunn, 42 N. J. 1. 431;

Kelly v. Schwinghammer, 78 Kquity 437;
Schomp v. Schenck, 40 Law 195;

Lynde v. Lynde, 64 Equity 736;
Crocheron v. Savage, 75 Equity 589; and
Porter v. Bergen, 54 Equity 406.

Not one of the above cited cases presents a
state of facts similar to the one at bar. In none
of those cases where relief in Chancery was given
on the theory that equity will inquire intq the
reasonableness of an attorney’s feet had a Judg—
ment been obtained in the courts of law, and it
is contended that where such judgment is ob-
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tained as in the case at bar, the Court of Chan-
cery is then limited to determining whether or
not the judgment was obtained by actual fraud,
and if there is no proof of actual fraud, the Court
of Chancery can not interfere.

One of the best-considered cases in the State is
Dringer v. Receiver of Erie Ry., 42 N. J. B. 573,
8 Atl. 811, affirmed by the Court of Errors and
Appeals, 43 N. J. E. 701, 13 Atl. 664.

| In that case, in Syllabus 3 and 4, prepared by
7.-C. Van Fleet, the Court said:

~ ‘3. The only remedies to which an in-
Jured party can resort for the redress of
wrongs done, or for the correction of errors
committed in the trial of a cause, are such as
are afforded by a direct appellate proceed-
g, either in the court of original judisdic-
tion, or in the proper court of review.”’

. ‘4. In order to justify a court of equity
in annulling a judgment or decree, on the
ground of fraud, it must be made clearly to
appear that the judgment or decree has no
other foundation than the fraud charged,
and that, if there had been no fraud, there
would have been no judgment or decree.’’

: In the Court’s opinion, V.-C. Van Fleet, speak-
mmg of the case, said:

““He is charged with both corruption and
forgery. Now, while I think it would be dif-
ficult to imagine anything more detestable in
the way of fraudulent conduct, or more dan-
gerous to the safe administration of jus-
tice, than the fraud here charged, still T also
think it must be admitted that this court is
powerless to do anything by way of correc-
tion, punishment, or redress of such fraud
in this case, unless it is clearly shown that
the decree assailed is the product of such
fraud, and has no other foundation. A4
court of equity may unquestionably annul
a judgment or decree which has been ob-
tawed by fraud; but, in order to justify such
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an exercise of power, it must be made clearly
to appear that the judgment or decree has
no other foundation tham fraud. In other
words, it must be made to appear that, if
there had been no fraud, there would have
heen no judgment or decree. An attempt to
exercise a wider or more liberal jurisdiction
in cases of this class would, it will be per-
ceived, necessarily enlarge the jurisdiction
of courts of equity so as to make them prac-
tically courts for the review of the ,]_udlcml
acts of other tribunals, and not tribunals
with just sufficient power to redress frauds
by undoing what fraud has done. In suits of
this kind the court cannot give relief In a
doubtful case. In the language of Chiet
Justice Marshal, ‘the equity of a complain-
ant,” to entitle him to relief in such a case,
‘must be free from doubt.” ”’

In the case of Boulten v. Scott, 3 N. J. K. 231,
the Chancellor said:

«“ Although a judgment may not be en-
tirely just or equitable, yet unless 1t be in-
jected with fraud, the consideration or pro-
priety of the judgment cannot be enquired
into, and such is the opinion of the court
in French et al. ». Shotwell, 6 John Chancery
Report 235.”> (New York case.)

In the case of Kinney v. Ogden, 3 N. J. K. 168,
the Chancellor said:

¢« Chancery will not relieve against a judg-
ment at law, on the ground of its being con-
trary to equity, unless the defendant in the
judgment was ignorant of the fact in ques-
tion pending the suit, or it could not have
been received as a defense, or unless he
was prevented from availing himself of the
defense by fraud or accident, or the act of
the opposite party, unmixed with negligence
or fraud on his part.”’

In the case of Mechanic’s National Bank v.
Burnet, 33 N. J. E. 486, the Court said:

““But in cases where the grievance he at-
tempts to urge is one that the court which
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pronounced the judgment is competent to
hear and decide, and he has either urged it
there unsuccessfully, or has mnegligently

omitted to do so, this court can give no re-
lief.”’

In the case of Doughty v. Doughty, 27 N. J. E.
3195, the Court said:

““It 1s clear that it is competent for this
court, upon an allegation that a judgment is
founded on fraud, to inquire whether the
cause of action spread upon the record is
wholly fictitious and groundless, and also
whether the plaintiff fraudulently withheld
from the court pronouncing it, any fact,
which, if disclosed, would have shown he had
no cause of action; but it is equally clear,
where the merits of the case have been
fairly submitted to the original tribunal,
even on an ex parte hearing, the court will
not, upon an allegation of fraud, enter upon
a retrial of the merits, and weigh, adjust
and reconcile evidence to see whether or not,
in its opinion the original tribunal pro-
nounced a correct judgment. The proof in
demonstration of the fraud must be so clear
and strong as to render it certain the plain-
tiff knew, at the time he brought the suit, he
had no right of action, and was without ex-
pectation of obtaining a judgment unless he
was successful in depriving the defendant
of an opportunity of making defense.’’

It may be seen from these cases that there
must be proof that the judgment was based and
founded upon fraud in order to obtain relief in
equity. It is important to note that the cases
require that the fraud exist in the obtaining of
the judgment and that it be a fraud upon the
court which rendered the judgment. An exam-
ination of the franscript of testimony in the
case at bar will show that the complainant made
no attempt to prove fraud in obtaining the judg-
ment, and that the testimony, with the exception
of that of the complainant himself, was confined
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to the question of the reasonableness or unreason-
ableness of the fee charged under the agreement
between complainant and defendant. The te§ti-
mony of the complainant is practically nothing
more than a reiteration of his denial that he
agreed to pay any fee and which was made res
adjudicata by reason of the judgment rendered
by the jury in the suit in the KEssex County Court
of Common Pleas in which the jury found, by its
verdict, that he had so agreed. It is clear that
the complainant made no attempt to prove any
fraud either in the making of the contract itself
or in the obtaining of the judgment on it in the
courts of law.

Since there is no allegation in the Bill charg-
ing that the judgment at law was obtained by
fraud, and since there is no proof in the case of
any fraud, the Court of Chancery should have
dismissed complainant’s Bill and denied com-
plainant’s appeal, which in effect requested the
Court of Chancery to take upon itself appellate
jurisdiction over the Essex County Court of
Common Pleas.

POINT II. The complainant sought relief in
equity upon grounds which could have and
should have been used in the court of law and for
this reason was entitled to no relief.

The complainant came into the Court of Chan-
cery on the theory that a contract between an at-
101"11ey and client is presumptively fraudulent and
that in this case, since that point was not con-
sidered in the courts of law, it could be brought
forward as a ground for relief in Chancery
against the law judgment.

In the court of law, the complainant herein
denied that he had ever made a contract to pay
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the defendant herein the specified sum for legal
services to be rendered and based his whole
defense upon that alone. There is no testimony
in the case and could be no testimony in the case
to show that he ever requested the Court to
charge the principle of law that such contracts
are presumptively fraudulent, and that it is in-
cumbent upon the attorney to prove the bona
fides of the contract.

The complainant herein, the then defendant,
was content to send his case to the jury on a
general denial instead of availing himself of
these other defenses. The jury found against
him and now the complainant, after trying the
case at law on one theory of defense, brought it
into the Court of Chancery to try it on another
theory of defense which was equally available
to him in the court of law.

The courts of New Jersey have held in a long
line of cases that equity will not interfere against
a judgment at law, unless the complainant was
prevented by fraud from introducing his de-
fenses at law, as where a default judgment is
improperly taken, and equity will not relieve a
party, who, through negligence or otherwise, has
failed to present such defenses.

The latest case on this point is the case of
Commercial National Trust and Saving Bank of
Los Angeles v. Hamilton, et al., 133 Atl. 703, de-
cided in the Court of Chancery June 14, 1926. In
Syllabus 1, prepared by the Court, it is said:

““l. Action 24—In law action to recover
on note, defense of fraud in inception is
available to same extent as in court of
equity.

In an action at law to recover judgment
on a promissory note, the defense of fraud
in the inception of the note is available in a

court of law to the same extent as in a court
of equity.”’
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Likewise, such defense of fraud would have be.,en
available in the case of the contract on which
judgment was obtained in this case.

In the above case, V.-C. Leaming said: .

““The general rule which has been uni-
formly recognized in this state touching bills
to restrain the enforcement of a judgment
at law is substantially as follows: The Court
of Chancery will not relieve against a judg-
ment at law on the ground of its being con-
trary to equity, unless theldefendan‘_c in the
judgment was ignorant of the facts in ques-
tion pending the suit, or the facts could not
have been received as a defense, or unless
he was prevented from availing himself of
the defense by fraud or accident, or the act
of the opposite party, unmixed with negli-
oence or fraud on his part; and that 1t mat-
ters not whether the defendant has pre-
sented to the law court the matter which he
claims as the ground of his relief or tln'opg'}l’
his negligence has failed to present 1it.
Kinney v. Ogden, Adm’r. 3 N. J. H. 168;
Reeves v. Cooper, 12 N. J. E. 223; Brick v.
Burr, 47 N. J. E. 189, 19 A, 842; Woolsey v.
Woolsey, 71 N. J. E. 609, 71 A. 408, aff., 72
N. J. K. 898, 67 A. 1047; Clark v. Board of
Education, 76 N. J. E. 326, 74 A. 319, 25 L. R.
A. (N. S.) 827, 139 Am. St. Rep. 763.

The Court of Chancery should have followed
the rule laid down in the above case and re-
fused to grant relief to the complainant upon
a defense which he should have interposed in
the court of law.
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POINT III. Defendant’s attempt to prove
that he had offered evidence in the court at law
to show the reasonableness and fairness of his
agreement was improperly overruled by the
learned Vice-Chancellor.

At the hearing in the Court of Chancery, the
defendant sought to show that he had made an
attempt in the court of law to prove the reason-
ableness and fairness of the agreement between
him and the complainant by offering a counsellor
at law of this state to so testify as an expert
witness and that it was upon the objection of
Raimondi’s counsel that the law court rejected
this evidence. When this proffer of -testimony
was made to the Vice-Chancellor who heard the
case, he sustained the objection ‘of complainant’s
counsel (State of the Case, p. 73, 1. 10) although
the reason for it and the proffer of the evidence
sought to be adduced had been explained to

him (State of the Case, p. 72, 1. 27).

It is contended in behalf of the defendant that
the complainant, by his act in objecting to the
testimony in the court of law, and by objecting
to the proof of the offer of that testimony in
the Court of Chancery, estops himself to deny
that the contract between complainant and de-

fendant was a just and fair one and that he .

estops himself from claiming that such a con-
tract is presumptively fraudulent and that this
presumption was not rebutted in the court of
law by the defendant herein.

Having prevented proof of the fairness and
reasonableness of the agreement, Raimondi
should not now be permitted relief in equity on
the ground that there was mno such proof.
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POINT IV. The complainant did not come
into equity with clean hands.

The defendant-appellant contends that the
complainant in this case was guilty of trickery
and fraud in the very transaction in which he
sought rvelief in the Court of Chancery.

As testified to by Judge Bianchi at the hearing
in Chancery (State of the Case, p. 54) Raimondi
gave Bianchi and permitted him to hold a $3,4QO
check to secure the $2,200 balance due on his
fee, and that after the trial of the criminal case,
Raimondj went to Bianchi and told him that if he
would let him (Raimondi) have the check he
would take it to Mr. Scheckner whose endorse-
ment was needed as well as Raimondi’s and
have Scheckner endorse the check, and that therg—
upon Raimondi would endorse it and return it
to Bianchi who could deposit it and give to
Raimondi the difference between the fee and
the amount of the check (State of the Case, p. 99,
1. 20). Bianchi testified that after Raimondi ob-
tained possession of the check by this repre:%enta-
tion, he never returned either with or without
the check. Bianchi was thus dishonestly depriv.ed
of the security which he had had. Raim.ondl.’s
fraud upon Bianchi in the same transaction 1n
which he calls to the Court of Equity to grant
him relief should have caused that Court to deny
his prayer.
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POINT V. Assuming that the Court of Chan-
cery did have the right to inquire into the rea-
sonableness of the fee in this case, the finding of
the Vice-Chancellor that the defendant should be
allowed $1,200 in satisfaction of his $2,200 judg-
ment and in satisfaction of a fee and charge of
his associate in the criminal case was contrary
to the weight of evidence.

At the hearing, Mr. Irving Teeple testified
(State of the Case, p. 25, 1. 34) that from $1,000
to $1,200 would be a reasonable fee.

Mr. Andrew Van Blarcom testified (State of

the Case, p. 29, 1. 30) that $1,500 would be a
reasonable fee.

Mr. Wilbur A. Mott testified (State of the Case,
p. 32, 1. 27) that from $750 to $1,000 would be
a reasonable fee and testified also that he had
represented the defendant at the retrial on the
charge of burning with intent to defraud.

Mr. J. Vietor D’Aloia testified that a reason-
able fee would be about $1,000 and that on the
retrial when Mr. Mott handled the case, Rai-
mondi had been convicted and sentenced from two

and one-half to five years (State of the Case, p.
40, 1. 8 and 1. 25).

If the above testimony stood alone, it might
appear that the fee of $2,500 for disbursements
and expenses as well as services agreed upon
between the complainant and defendant was un-
reasonable and unfair, but rebutting that testi-
mony is the testimony of Bianchi himself (State
of the Case, p. 51 to p. 53) in which he set forth
the services rendered; and the testimony of Mr.
Nicholas LaVecchia, who testified (State of the
Case, p. 65, 1. 13) that $2,500 was a reasonable
fee for the services rendered; and the testimony

N

of Mr. James McDermit (State of the Case, p. 72,
1. 10) that $2,500 was a reasonable fee for the
services rendered; and that of Mr. Homer Smith
(State of the Case, p. 74, 1. 33) that $2,500 was
a reasonable fee for those services. These three
witnesses explained the reason for their belief
that the services were worth $2,500 and included
therein not only the actual hours or time con-
sumed but the responsibility imposed upon coun-
sel for a man charged with arson and burning
with intent to defraud, and the great amount of
money involved, to wit, the $28,000 insurance
which would depend upon the outcome of the
case, and the loss of earnings Raimondi would
sustain were he confined in jail for a period of
years, having, as was testified (State of the Case,
p. 55, 1. 33) an earning capacity of about $10,000
a year.

When three outstanding members of the bar
could testify that the fee charged was a reason-
able and fair one, the testimony of the com-
plainant’s witnesses was most certainly rebutted,
and the Court should have held that under the
circumstances the contract was an equitable and
just one.

Under the provisions of the Decree (State of
the Case, p. 84, 1. 12) the learned Vice-Chancellor
advised that out of the $1,200 he allowed to the
defendant in lieu of his judgment at law he
should pay the fee of his associate in the crim-
inal case, despite the lack of testimony to show
that it was he and not Raimondi who retained
this associate, and in spite of the uncontradicted
statement (State of the Case, p. 65, L 34) that
the associate had been retained by the defend-
ant. After deducting the associate’s fee of $500
and Bianchi’s expenses as testified (State of
the Case, p. 52) of $257, there would be left to
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Bianchi as his fee for the preparation and trial
of an arson case, the trial alone of which occu-
pied three days, the sum of $443.

All of this testimony is set forth not because
we: believe this. Court will come to the considera-
tion of the reasonableness of the fee (because
we believe the arguments heretofore made will
dispose of the case) but to show the inequitable
result of the Decree of the Court of Chancery.

Further, it is respectfully contended that when
Raimondi went to Bianchi, and the question of
fee for the services to be performed arose, he
need not have continued his retainer of Bianchi,
upon being informed that the charge would be
$2,500. If he had not desired to pay a fee of
this amount he was privileged to take his case to
another lawyer. Bianchi told him what the fee
would be. There was no misrepresentation or
concealment of any kind, and the Court below
so found as shown by the remarks in the State of
the Case, page 54, line 10.

One lawyer may place a higher value upon his
services than another and where the client de-
sires the services of that particular lawyer and
knows the fee to be charged by that particular
lawyer, there is no reason why that contractual
obligation should be nullified by the Court of
Chancery because there are other lawyers who
would have charged less.

Where the fee is within bounds of reason (and
defendant could not have gotten three members
of the bar to testify to its reasonableness were
it not so), the Court of Chancery is in effect
violating the freedom of contract in regulating
the fee and altering such an agreement.
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Conclusion.

The action of the Court of Chancery in re-
straining the collection of the judgment at law
was not guided by the precedents of that Court
which uniformly denied such relief except where
actual fraud in the obtaining of the judgment was
shown. In this case, the Court disregarde@ the
prior decisions and assumed appellate jurisdic-
tion over the KEssex County Court of Common
Pleas by going into the facts of the case there
tried and nullifying the judgment rendered by
that Court.

Were this the correct interpretation of the law
as it exists, the Court of Chancery could be anq
would be an appellate tribunal for the review (.)'t
judgments obtained in any and every court in
the state.

It is respectfully submitted that the Courto of
Chancery exceeded its jurisdiction in gran.tm‘g
the relief to complainant in this case, and it 1s
respectfully urged that this honorable Court set
aside the Decree of the Court of Chancery.

DONOHUE & O’BRIEN,
Qolicitors for Defendant-Appellant.
JAMES F. X. O’BRIEN,
Of Counsel with Defendant-Appellant.
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BRIEF OF RESPONDENT.

Statement Under the Rules.

The bill was brought to restrain the defendant
from collecting a judgment in the sum of $2,200
recovered by him against the complainant, in
the Court of Common Pleas of Essex County,
upon an express contract for legal services,
entered into by the complainant with the defend-
ant, a practicing lawyer.

The bill, duly verified, alleged among other
things that the complainant had been precluded,
by the law court from introducing into the issue
therein tried, the defense that the contract was
unconscionable, unreasonable, and inequitable.
The bill further alleged that the contract was in
fact unconscionable, unreasonable and inequita-
ble and prayed that the Court of Chancery deter-
mine and fix a reasonable fee for the services
contracted for, and compel defendant to accept
the same in satisfaction of said judgment or in
default thereof, be restrained from collecting
said judgment.

The proof before the learned Vice-Chancellor
Church, disclosed that the trial judge in the suit
at law, had precluded the jury from considering
any evidence of unreasonableness and unconsceion-
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ableness of the contract. The proof further dis-
closed that the contract had been entered into
between the parties after the relationship of at-
torney and client had been entered into, and
during the existence of that relationship and
that the sum of $2,500, the consideration of said
contract was exhorbitant, unreasonable and un-
conscionable for the services contracted for and
rendered thereunder. The learned Vice-Chancel-
lor accordingly entered a decree fixing $1,200 as
a reasonable fee or charge for the services per-
formed.

The appeal was taken from the entry of this
decree.

ARGUMENT,
POINT 1.

The issue as presented by the bill and answer

did not require the complainant to prove actual
fraud.

An inspection of the bill discloses that it was
brought within the express determination of this
court in the case of Borcherling v. Ruckelhaus,
49 N. J. . 340, wherein Mr. Justice Reed, speak-
ing for this court, said:

““It is contended that, if the facts set out
in the bill constitute an estoppel in pais,
they were equally available in a court of law
as they are as a ground of complaint in a
court of equity; that they were presented to
the Court in the action at law; and that,
therefore, any further litigation of the ques-
tion whether such facts are efficient against
the plaintiff is coneclusively settled by the
verdict in her favor. The course taken in
the trial of the action at law for mesne
profits ‘in respect to this defense, appears
to be as follows: the defendant offered to
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prove the expressions, acts, and silence of
Mrs. Ochme as they are set out in the bill
and the Court overruled the testimony thus
offered upon the groumd that an equitable
estoppel was not admissible at all as a de-
fense in that case. Now, in this posture of
the case, we think there are two courses of
conduct left open to the defendant. He could
take an exception to the ruling of the Court
and upon a judgment against him, tgst the
accuracy of said ruling by a writ of error.
By such action he would undoubtedly .he
estopped from litigating the same question
anew in another court. But we think he
could also accept the ruling of the trial court
as the law in the case and acquiesce in the
correctness of the doctrine lard down, namely
that the defense thus offered was not cog-
nizable by a court of law, in such an action.
# * * Now when the latter course of con-
duet is adopted, we think the better rule to
be that a defendant 1s mol estopped [rom
invoking the aid of a cowrt of equity wn es-
tablishing the equitable defense which h_@s
thus been overruled in a court of law. We
think he had the right to accept the law laid
down in the trial of the first cause as the
law of that case.”’

The bill in this case discloses that the com-
plainant was prevented by the judge, sitting in
the law court, from offering the equitable de-
fense: unfairness, unreasonableness and uncoi-
scionableness of the contract for legal services
sued upon. Paragraph 12 of the bill alleges:

< At said trial defendant testified to the
making of said express contract and com-
plainant denied the same, and the cause was
submitted to the jury solely within the limits
of the pleadings, that is on the question as
to whether or not the express contract was
made.”’

The bill contains as a part thereof the charge
of the judge of the law court (Kxhibit A) which
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clearly shows that the complainant was pre-
cluded from offering the equitable defense alluded
to herein; and that defense could not have been
bassed upon by the jury trying that issue, who
were bound to take the law as charged by the
Court.

In addition to this, the affidavits which ac-
companied the bill fully disclose that the evi-
dence was offered and refused by the law court.

It was upon this theory that the learned Vice-
Chancellor accepted Jurisdiction of the issue and
said in his opinion:

“The complainant here (the defendant in
action at law) offered to prove at the trial
that the services rendered by the defendant
were not of the value of the amount claimed,
but was not permitted to do so because the
complaint was founded on an express con-
tract.”” (State of the Case, Pail6) SaR)
* * * ““Where a client has not had an
opportunity in a court of law to test the
reasonableness or fairness of his attorney’s
charges, he will not be precluded here even
after judgment obtained’’ (IS LR T .
37).

The defendant has misconceived the nature of
this action. That the defense which complain-
ant was precluded from offering in the action at
law was an equitable defense is too plain for
argument.

The judgment of the law court had the effect
only of deciding that the parties had entered into
the alleged contract and nothing more. Tts
reasonableness, conscionableness and fairness had
not been passed upon or adjudicated in the law
court and therefor that question, notwithstand-
ing the judgment at law, was a proper one for
the Court of Chancery to inquire into.
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A careful reading of the cases cited by t}}e
appellant disclose that they are in nowise in
conflict with the law as above outlined, when
applied to the issue as laid in the pleadings of
this suit.

POINT II.

The contention of the appellant under this
point, is fully and completely answered by this
court in the case of Borcherling v. Ruckelhaus,
supra. The equitable defense of this complain-
ant was not permitted by the judge in the law
court.

In fact the case cited in support of the conten-
tion of the appellant, Commercial National T'ru‘?*t
Bank v. Hamilton, et al., 133 Atl. Rep. 704, is
authority for the following proposition:

““An equitable defense which the law court
could not entertain may be made the basis of
equitable relief even atter the judgment in
the action at law. * *. * And when an
equitable defense has been 'te.ndered and re-
Jected by the law court, relief may be enter-
tained in equity without first reviewing the
action of the law court.”’

POINT III.

The learned Viee-Chancellor was correct in
refusing to permit secondary evidence as to
what {ranspired in the law court.

The State of Case, page 72, shows that the oh-
Jection to the proffered testimony was on the
eround that the record itself should be introduced
as the best evidence of the proceedings in the law
court. In fact counsel for respondent offered to
wmtroduce the record itself which appellant’s
counsel refused to do.
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The appellant therefore has ne basis for com-
plaint.

POINT 1V.

The argument as to ‘“unclean hands’’ of the
complainant is so unsound upon its face as to
require no answer. It suffices to say that the
evidence of the appellant, urged as the basis of
this contention, was denied by the respondent, and
upon this issue of fact, the learned Vice-Chancel-
lor decided adversely to the appellant.

POINT V.

The evidence fully supports the findings of the
learned Vice-Chancellor,

Bianchi says, $2500 is reasonable. Mr. La
Vecchia testified that he thought $2,500 for
Bianchi and $500 for his associate, not unreason-
able. He admitted he had never tried an arson
case and on cross examination he wag unable to
itemize the service and fix a per diem charge.
He merely felt that arson wag a serious charge
and the indictment justified the fee.

Mr. MeDermit testified that the fee was not
unreasonable. On cross examination he ad-
mitted that his method of determining the reason-

ableness is the ability of the client to pay the
amount.

Mr. Smith said he felt $2,500 for Bianchi and
$500 for his associate was not unreasonable. He
has had experience in only one burning case and
a comparatively short experience at the Bar.

As against this testimony, complainant pro-
duced the testimony of such attorneys as Mr.
Mott, for many years Prosecutor and Assistant
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Prosecutor of the Pleas of KEssex County; Mr.
Van Blarcom, former Assistant Prosecutor .of'
the Pleas of Kssex County and a lawyer practic-
ing before the criminal Bar for many years; Mr.
Teeple, of twenty years’ experience as a l?wygr,
and specializing in eriminal law ; and.Mr. D’Aloia,
former Police Court Judge and Assistant Prose-
cutor of the Pleas and a practitioner for twenty
vears, mostly in the criminal courts.

Mr. Mott, who tried the case after Bi.anchi’s
discharge and the disagreement of the jury at
the first trial testified that the case presented
no great difficulties, that his charge for the e
(mdktrial was $750 and that a fee between $750
and $1,000 was a fair and reasonable charge.

L\lr.. Van Blarcom testified that $1,500 would be
& substantial charge and that against this Sho.uld
be credited the $500 charged by the assoclé}te
counsel, so that in his opinion a fee of $1,000 for
Bianchi would fairly and reasonably compensate
him.

Mr. D’Aloia, who tried the case for the St‘l.t'e,
testified that the defense interposed at the trial
was a simple and ordinary one and that $1,000
for his services would be ample.

Mr. Teeple testified that between $1‘,000 and
$1,200 would be a fair and reasonable fee.

Considering the testimony of the complainant
against that of the appellant it nmst lead to the
(l(‘)’n(*lusion that the findings of the Vi('e—(‘h:m('o?-
lor were in accord with the weight of the evi-
dence. ‘

We insist that the decree of the Court of
Chancery was agreeable to equity and that the
same should be affirmed.

. A & W. A. SCHILLING,

Solicitors of Respondent.
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and

At the oral argument, a question was presented
by the Court which had not been discussed by either
of the parties to this litigation in their respective
briefs. The question was whether or not the fact
that the complainant had applied to the lower court
for a rule to show cause, which was granted by the
judge without exceptions reserved, and which was
subsequently argued before the trial judge and the
new trial refused, precluded the complainant from
going into equity, to secure relief upon the equitable
defense which had been rejected by the law court,
under a ruling that the issue tried in that court was
solely a question of whether or not the express con-
tract had been made.

The case of Isham vs. Cooper, 56 N. J. E. 398 in
some respects answers this question. In that case,
after a review in the Supreme Court, a bill in
Chancery was filed and in that case, Emery, V. C.
said :

“The principal question involved on this
application for injunction is whether the
grounds now relied on by the complainant to
enjoin the collection of the judgment on the
verdict were set up as defenses and decided

adversely to the complainant in the action at
law_*******”
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The Vice Chancellor reviewed the entire case to
determine whether or not the defense which was
claimed had not been interposed in the law court was
in fact passed upon by the jury, and in that case
he concluded:

“To grant now in equity a re-trial of the
case solely upon the separate defense of mis-
take would be, as it seems to me, a review of
correctness of- the decision of the Supreme
Court as to the manner in which the defense
of mistake, when once admitted in a court of
law, should be treated in connection with other
defenses, rather than an instance of exercising
the undoubted jurisdiction of a court of equity
to sustain an equitable defense which is mot
admassible and has been overruled at law.”
(Italics mine.)

In this case however, there can be no doubt that
the defense, that the contract was unreasonable and
unconscionable, was not permitted to be introduced
in the law court and never was passed upon by the
jury in the law court. The only legal principle that
could be invoked to preclude the respondent from
applying to the court of equity for relief would be
the principle of res adjudicata which under the facts
and circumstances of this case could not be inter-
posed.

This court in the case of Metropolitan Savings
& Loan Association v Dughi, et al, 49 Atl. Page 542,
laid down the true rule: Garrison J. said:

“Where a defendant in an action at law is
prevented from making a particular defense
that goes to the merits, because of a ruling
that such defense is not cognizable at law, is
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not estopped by the judgment rendered 1n
the Court of law from applying to a court
of equity for relief upon the matter that
consistitutes the defense so overruled.”

The Court is respectfully referred to the case of
Commercial Union Assur. Co. v New Jersey Rubber
Co. 51 Atl. Rep. p. 451 which is pertinent to the

question herein discussed.

E. A. & W. A. SCHILLING,
Counsel for Respondent.









