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This is an appeal from a judgment of eviction in 
favor of the plaintiff in an action of ejectment, ren-
dered at the Atlantic County Circuit. The judgment 
was on a verdict of the jury directed by the trial 
Court.

The facts upon which the verdict was directed were 
stipulated and not in dispute.

FACTS.
The iand in question was owned by the Camden and 

Atlantic Land Company. That company conveyed it 
to the Camden and Atlantic Railroad Company by 
deed of conveyance dated May 1, 1871 (Exhibit P5,

New Jersey State Library
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page 12). The Camden and Atlantic Railroad Com-
pany was incorporated in 1852 (P. L. 1852, page 263). 
By virtue of its charter it was provided, among other 
tilings, as follows:

“ Be it enacted, etc., that John W. Mickle, etc., 
and such other persons as may be hereafter as-
sociated with them, shall be and are hereby or-
dained, constituted and declared to be a body 
politic and corporate, in fact and in name, by 
the name of the Camden and Atlantic Railroad 
Company, and shall be capable of purchasing, 
holding and conveying any lands, tenements, 
goods and chattels whatsoever necessary or ex-
pedient for the objects of this incorporation.”

The Camden and Atlantic Railroad Company en-
tered upon the lands in question and constructed 
thereon a railroad track, and continued to occupy 
the same with its tracks until on or about the 1st day 
of April, 1916, when the tracks were removed (page 
4, line 20). The West Jersey and Seashore Railroad 
Company, the defendant, succeeded to the rights of 
the Camden and Atlantic Railroad Company on the 
28th day of February, 1896 (page 4, line 1). On the 
19th day of April, 1916, the West Jersey & Seashore 
Railroad Company conveyed part of the premises in 
question to Armand T. Nichols, and part to Frank 
Ruffu (page 4, line 27), and has agreed to convey the 
balance to one Jackson (page 11, line 23), which land 
was actually conveyed after the bringing of this suit 
(page 11, line 27). The Camden, Atlantic and Vent- 
nor Land Company, the plaintiff, succeeded to the 
rights of the Camden and Atlantic Land Company by 
deed of conveyance dated May 8, 1889 (page 7, line 
20) .

The reasons upon which the trial Court directed
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the verdict in favor of the plaintiff are set forth on 
page 21, line 30, to page 22, line 25. The Court pi o- 
ceeded upon the theory that the Camden and Atlantic 
Land Company conveyed to the Camden and Atlantic 
Railroad Company a limited or base fee to the lands 
in question ; that the land was to be used, according 
to the deed, for the purpose of a railroad, and dur-
ing the continuance of the railroad and not neces-
sarily during the lifetime of the railroad corpora-
tion, and that when it ceased to use the land for track 
purposes its title thereto ceased and reverted to the 
grantee of the Camden and Atlantic Land Company, 
namely, to the Camden, Atlantic and Ventnor Land 
Company.

REASONS.
Exceptions were taken to the failure of the Court 

to direct a verdict in favor of the defendant and also 
to the Court’s action in directing a verdict in favor 
of the plaintiff (page 22, line 26). These exceptions 
make the basis of the appeal to this Court by grounds 
of appeal printed on page 28 in the state of the case. 
The following grounds are urged for reversal:

1. The Court erred in directing a verdict in favor 
of the plaintiff.

2. The Court should have directed a verdict in 
favor of the defendant.

3. There was no evidence before the Court to sup-
port the verdict in favor of the plaintiff.

4. Because the Court upon the agreed state of 
facts adjudged that in the law plaintiff was entitled 
to judgment in its favor, whereas under the law judg-
ment should have been rendered for the defendant.
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A R G U M E N T .

THE CONVEYANCE IN QUESTION.

The deed of conveyance from the Camden & At-
lantic Land Company to the Camden & Atlantic Rail-
road Company in question in this suit was made on 

. the first day of May, 1871. It recites that the Legis-
lature by an act entitled, “ An Act to Incorporate the 
Camden & Atlantic Railroad Company,”  approved 
March 19,1852, said company was authorized to sur-
vey, lay out and construct a railroad from the City 
of Camden, in Camden County, to the sea at or near 
Absecon Inlet, in Atlantic County, with powers neces-
sary and expedient for this purpose.

It is further recited that the Camden & Atlantic 
Land Company has previously entered into an agree-
ment with the Railroad Compuny for the conveyance 
of certain lands, and that the Railroad Company was 
then in possession thereof.

The granting clause is based on a consideration of 
$450.00, lawful money of the United States, the re-
ceipt of which was thereby acknowledged, thereupon 
the Camden & Atlantic Land Company did grant, 
bargain, sell and convey unto party of the second 
part, their successors and assigns the tract of land 
described therein, together with all the rights, mem-
bers, privileges and appurtenances to the same-be-
longing or in any wise appertaining, and all the es-
tate of the said party of the first part, to have and 
to hold unto the said party of the second part, their 
successors rand assigns, for the purposes of said rail-
road, for and during the continuance of the said rail-
road, to their only use, benefit and behoof forever.

Then follows a covenant by the Camden & Atlantic
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Land Company, for themselves and their successors, 
running to the party of the second part, their suc-
cessors and assigns, “ that they, the Camden Atlan-
tic Land Company, have mot done or suffered to be 
done any act or thing to charge, alter or encumber 
the estate and interest hereby granted.”

Then follows a special covenant as follows :
“ But that the same is hereby granted and con-

veyed as full, free and entire to the said party 
of the second part, their successors and assigns, 
as if it was vested in the said party of the first 
part, their successors and assigns.”

This deed of conveyance must be read so that every 
part thereof will take effect, if possible.

The plaintiff’s contention is that defendant is with-
out authority to sell and convey fhe land; that im-
mediately upon such sale and conveyance, the estate 
of the Railroad Company therein ceases and deter-
mines, and thereupon the plaintiff is entitled to re-
cover the land from the Railroad Company, or its 
grantee, in a suit of ejectment.

The first obstacle to this contention that presents 
itself is the fact that the granting clause, the haben-
dum, and the special covenant all run to the defend-
ant, its successors and assigns. If the grantor did 
not intend the defendant to have the power to sell 
this land, why did the grantor make its conveyance 
to defendant, “ its successors and assigns” ?

A conveyance to one and his assigns surely carries 
with it the power of alienation, and the person thus 
conveying is estopped by his deed from denying that 
such grantee has not the power to sell.

Therefore, in determining the quantity or estate 
that the Camden & Atlantic Land Company intended 
to convey, it must not be overlooked that they made
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the grant to the Railroad Company, its successors and 
assigns, and the habendum is likewise to the Railroad 
Company’s successors and assigns. The covenant is 
also to their successors and assigns. The word suc-
cessors was appropriate to indicate an intention to 
convey a fee simple absolute, but the word assigns 
had no relation to the quantity of the estate. The 
word assigns conclusively indicates that the Camden 
& Atlantic Land Company intended that the Railroad 
Company should be free to alienate the land.

‘ ‘ The word assign in conveyancing means to 
transfer or assign property or some interest 
therein. ’ ’

2 Blackstone, 326.

“  Assigns means those to whom property shall 
have been transferred. Now seldom used ex-
cept in the phrase in deeds heirs, administrators 
and assigns.”

8 R, L. 36.

In the case of Adams vs. Ross, 30 N. J. L. 503, the 
Court of Errors and Appeals held that:

“ In the construction of a deed, the question 
is not what estate did the grantor intend to pass, 
but what estate did he pass by proper and apt 
words? No expression of intent, no amount of 
recital showing the intent will supply the omis-
sion.”

RECITALS.

Plaintiffs claim that a base or determinable fee 
only was conveyed by the deed in question, pointing 
out that the deed recites that it is made in pursuance
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of a previous agreement to be held by the company, 
their successors and assigns during the continuance 
of the said road.

The first question to be considered in this connec-
tion is : What force and effect do the recitals in a 
deed have upon it's interpretation?

In the case of Leggott vs. Barrett, 15 Ch. Div. 306, 
at page 311, Lord Justice Brett said:

“ I entirely agree with my Lord that where 
there is a preliminary contract in wolds which 
is afterwards reduced into writing, or where 
there is a preliminary contract in writing which 
is afterwards reduced into a deed, the rights of 
the parties are governed in the first case entirely 
by the writing, and in the second case entirely by 
the deed, and if there be any difference between 
the words and the written document in the first 
case, or between the written agreement and the 
deed in the other case, the rights of the parties 
are entirely governed by the superior document 
or by the governing part of that document. If 
there is any doubt about the construction of the 
governing words of the document, the recitals 
may be looked at in order to determine what is 
the true construction, but if there is no doubt 
about the construction, the rights of the parties 
are governed entirely by the operative part of 
the writing or the deed. If, therefore, there had 
been any difference here between what was called 
the preliminary contract and the deed, I should 
have thought that it must have been the deed 
which governed.”

The case at hand is very similar to the foregoing 
case of Leggott vs. Barrett, and the deed of convey-
ance, being a more solemn agreement than the agree-
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ment between the parties, and being the last agree-
ment executed by them, is of greater force than the 
previous agreement, and it will be presumed in law 
that after the previous agreement had been made, 
the parties broadened its scope, as shown by the deed, 
even though the previous agreement formed the basis 
of the conveyance.

In the case of Young vs. Smith, 35 Beav. 87, at 
page 89, Sir John Romilly, Master of the Rolls, said: 

‘ ‘ It is important to keep the separate parts of 
a deed clear and distinct. The recitals and the 
operative parts ought to be carefully distin-
guished. Where they are at variance, the oper-
ative part is that which is officious, and the re-
cital is ineffectual and produces no effect. A 
recital may explain an ambiguity in the opera-
tive part, but it cannot have the effect of intro-
ducing a covenant into it. The recitals in a deed 
are occasionally very loosely framed, but I ad-
here to what I said in Hammond vs. Hammond, 
19 Beav. 29, to the effect that where the opera-
tive part of a deed is at variance with the re-
cital, the proper mode of dealing with the case 
is to act on the operative part unless and until 
the deed has been reformed.”

In the case of Daws vs. Tredwell, 18 Ch. Div. 354, 
at page 358, Jessel, Master of the Rolls, said:

“ This case, apart from the recital, is identi-
cal with Ramsden vs. Smith. Now the rule is 
that the recital, does not control the operative 
part of a deed where the operative part is clear.9 9

In the case of Bailey vs. Lloyd, 5 Russ. 330, at page 
344, Sir John Leach, Master of Rolls, said:

“ If the operative part of a deed be doubtfully
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expressed, there the recital may safely be re-
ferred to as a key to the intention of the parties, 
but where the operative part of the deed uses 
language which admits of no doubt, it cannot be 
controlled by the recital. ’ ’

In the case of Holliday vs. Overton, 14 Beav. 467, 
at page 470, Sir John Rom illy, Master of the Rolls, 
said:

“ It is impossible by a recital to cut down the 
plain effect of the operative part of a deed. ’ ,

In the case of Abbott vs. Curranf 98 N. Y. 665, 668, 
the New York Court of Appeals said:

“ The lands mortgaged were granted by the 
state and in such grant it was recited that the 
grant was made for commercial purposes only, 
and for the benefit of commerce, but this lan-
guage in the grant did not impose either a con-
dition precedent or subsequent or any restric-
tion upon the absolute title.”

HABENDUM.

The essential part of the deed is the granting 
clause, in the case at hand, made to the Railroad Com-
p ly *  its successors and assigns, without qualifica-
tion or limitation, by which an estate in fee was 
created by certain express words. It cannot be cut 
down by the habendum. It might be explained by 
the habendum, but there is in this case nothing to 
explain.

In the case of Smith vs. Woodruff, 12 N. J. L. J. 
149, Mr. Justice VanSyckel said:

“ The granting clause conveys the fee, and
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therefore the fee passes unless the estate granted 
is cut down by the habendum. Where the prem-
ises do not mention the estate granted, the ha-
bendum becomes effective as a declaration of 
the grantor’s intention, but it cannot divest or 
cut down the estate specifically granted by the 
granting clause, for it is void if it be repugnant 
to the granting clause,”  citing 2 Wash, on Real 
Property, 689; 4 Greenl. Cruise, 272; Kent's 
Com., Sc.

In 4 Kent's Comm., at page 468, the law of the ha-
bendum is stated as follows:

‘ ‘ This part of the deed was originally used to 
determine the interest granted or to lessen, en-
large, explain or qualify the premises, but it can-
not perform the office of devesting the estate al-
ready vested by the deed, for it is void if it be 
repugnant to the estate granted. It has degen-
erated into a mere useless form, and the prem-
ises now contain the specification of the estate 
granted, and the deed becomes effectual without 
any habendum. If, however, the premises should 
be merely descriptive and no estate be men-
tioned, then the habendum becomes efficient to 
declare the intention, and it will rebut any im-
plication arising from the silence of the prem-
ises.”

In 2 Blackstone Comm. 298, the law is stated as 
follows:

‘ ‘ A  deed in the premises to him and his heirs; 
habendum, to him for life, the habendum would 
be utterly void for an estate of inheritance is 
vested in him before the habendum comes, and 
shall not afterwards be taken away or destroyed 
by it.”
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In the case of Dodwell vs. Gibbs, 5 Barn. & Cres. 
709, the premises were to A, his heirs and assigns, 
with a habendum for life. The Court of K ing’s 
Bench held:

“ An habendum is not an essential part of a 
deed, and if it be repugnant to the granting 
clause, it must be rejected,”  stating the rule to 
be: “ If an estate be granted in the premises, 
and that grant is express and certain, the haben-
dum shall not vitiate-it.”

This rule of law is equally true with regard to the 
whereas in the premises. That not being an essen-
tial part of the deed, is utterly void if it is inconsis-
tent with the plain, expressed terms of the granting 
clause, which is an essential part of the deed.

In the case o f Havens vs. Seashore Land Co., re-
ported in 47 Eq., at page 365, at page 371, Vice-Chan-
cellor VanFleet, discussing this subject, said:

‘ ‘ When the granting clause of a deed is silent 
as to the estate intended to be conveyed, resort 
may be had to the habendum to ascertain the in-
tention of the grantor in that regard. It cannot 
be used either to enlarge or diminish the estate 
specifically defined in the granting clause, for if 
it is repugnant to that clause, it is void, but if 
that clause is either silent or ambiguous, then 
the habendum becomes the standard by which 
the estate granted must be measured, ’ ’ citing the 
case of Staffordville Gravel Co. vs. Newell.

In the case of Staff ordville Gravel Co. vs. Newell, 
53 N. J. L. 412, at page 415, our Court of Errors and 
Appeals, speaking by Chief Justice Beasley, said:

“ Nor should it be overlooked that if the lan-
guage of the granting clause of this indenture
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should be considered doubtful or ambiguous, 
then the language of the habendum becomes im-
portant, and the well settled rule is that if the 
granting part of the conveyance does not by 
clear and definite terms conclude the question, 
this clause, whose office is to define the extent 
of the ownership granted, may be resorted to. 
It may be used to explain but not to vary or con-
trol the premises. ’ ’

In that case the granting part purported to convey 
only reversions and remainders, but the Court held 
that the deed conveyed an absolute ownership in the 
property.

In 1 Devlin on Deeds, Second Edition, Sec. 220, the 
law is stated:

“ While the habendum cannot abridge an es-
tate, yet where the granting clause does not men-
tion the estate conveyed, the habendum may have 
the effect of declaring the intention and may 
overcome any presumption that in its absence 
would properly arise from the defect in the pre-
ceding clause, but it is to be understood that the 
habendum, when irreconcilable with the grant-
ing clause, is to be rejected and is to affect the 
grant only when it can he construed as consis-
tent with the premises. ’ ’

An illustration of when it may be construed as 
consistent with the premises is found in 3 Bacon’s 
Abridgement at page 434, as follows:

‘ ‘ I f  land be given to A  and his heirs; haben-
dum, to him and the heirs of his body, this is 
but an estate tail, because the habendum ex-
pounds the general word heirs in the premises, 
for though it cannot change or alter them so as to
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retract the gift in the premises, yet it may well 
construe and explain them while such construc-
tion is consistent with the premises and does 
not destroy the operation of the words men-
tioned in them but only explains in what sense 
they are to be taken and what heirs are compre-
hended. ’ ’

In the case of Riggins vs. Love, 72 111. 533, at page 
535, the Supreme Court said:

“ We concede that the habendum cannot per-
form the office of divesting the estate already 
vested by the deed, and that it is void if it be 
repugnant to the estate granted, but where no 
estate is mentioned in the granting clause, then 
the habendum becomes efficient to declare the 
intention, and it will rebut any implication 
which would otherwise arise from the omission 
in this respect in the granting clause.’ ’

In the case of Berry vs. Billings, 44 Me. 416, at 
page 423, the Supreme Court said:

“ The office of the habendum is to name the 
grantee and to limit the certainty of the estate. 
If the premises in the deed are merely descrip-
tive and no particular estate is mentioned, then 
the habendum becomes efficient to declare the 
intention.”

In the case of Nightingale vs. Hidden, 7 R. I. 115, 
at page 118, the Supreme Court said:

“ The deed by the premises purports to grant, 
sell, and convey the Westminster Street prop-
erty to the said Samuel G. Arnold, his heirs and 
assigns forever, giving him an absolute fee 
simple therein, and by the habendum, a use mere-
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ly, as the plaintiffs claim; a trust, as the de-
fendants claim, is limited therein which is ex-
pressed in the deed by the words, ‘ and to and 
for the only proper use, benefit and behoof of 
the said Eliza Harriet Arnold, her heirs and as-
signs forever,’ so that her estate as created by 
the deed, whether it be for a use or for a trust, 
is also in fee simple. The rule stated in the 
argument as to the office and effect upon 
the conveyance of the habendum in a deed 
are in their proper application undoubtedly true, 
though it cannot divest the grantee of the legal 
estate already granted to him in the premises, 
and where by the premises the estate is granted 
to one, it cannot by the habendum frustrate a 
grant complete before, or abridge or lessen the 
estate granted. All this is true of the legal es-
tate. ’ ’

The Court then proceeds to state that the deed did 
not profess to affect the legal estate already granted 
in the premises but only to create an equitable estate 
in the cestui que trust.

Plaintiffs contend that a conveyance to A, his 
heirs and assigns, in trust for B, is an illustration 
of where the habendum may limit the granting clause. 
Defendants deny this proposition, and say that in 
such a case the entire legal title is in the grantee, his 
heirs and assigns, and ejectment will not lie by the 
cfestui que trust against the grantee for possession 
of the premises. The estate of the cestui que trust 
is an equitable estate and can be enforced only in 
a court of equity and has no place in a court of law.

In 1st Jones on Real Property, Secs. 563 and 564, 
the law is stated as follows:

“ The premises of a deed are often expressed
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in general terms which admit of explanation, 
which is usually found in the habendum. The 
premises frequently do not describe or profess 
to describe the quantum or extent of the estate 
granted or intended to be granted. If no words 
of inheritance are used in the premises, the 
grantee of the premises takes by implication only 
a life estate at most. The habendum may then, 
by express limitation, define the estate granted 
as an estate for life in fee, or in fee tail, and the 
estate so expressly' defined necessarily excludes 
the uncertain implication from the premises.

■ ‘ Sec. 564. The habendum may confirm, qual-
ify or limit the estate or fee declared in the 
premises, but so far as the habendum is incon-
sistent with the declaration in the premises it 
must be rejected.”

In the case of Hafner vs. Erwin, 43 Am. Dec. 390- 
391, the Court said:

“ The habendum part of a deed was originally 
used to determine the interest granted, or to les-
sen, enlarge, explain or qualify the premises, but 
it cannot perform the office of divesting an es-
tate already vested by the deed, for it is void if 
it be repugnant to the estate granted in the prem-
ises. Chancellor Kent remarks that in modern 
conveyancing the habendum clause in deeds has 
degenerated into a mere useless form for the 
premises contains the names of the parties and 
the specification of the thing granted, and the 
deed becomes effectual without any habendum. 
In the case before us the whole interest in the 
property is granted and conveyed to the plain-
tiff in the premises of the deed. The same in-
terest being afterwards limited in the habendum
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to Currie makes that part of the deed repugnant 
to the premises and therefore void.”

In the case of Jackson vs. Ireland, 3 Wend. 99, at 
page 102, the Court said:

“ The habendum clause in the deed from the 
corporation of Albany to John, James and Sarah 
Ireland is not inconsistent with the premises or 
granting part. The deed recites the will and 
the object of all the parties was to give effect to 
it by means of this conveyance. The legal ef-
fect of the deed is the same aa though the haben-
dum clause instead of saying to have and to hold 
to the same parties in the same manner men-
tioned in the last v7ill and testament of Thomas 
Ireland, deceased, had, without reference to the 
will, given the estate to the defendant during 
her widowhood and the remainder to the two 
sons in fee. There can be no question that the 
estate granted may be thus designated and made 
certain habendum. It enlarges and explains but 
is not inconsistent with the previous parts of the 
instrument,9 7 citing cases. ‘ ‘ No doubt the prem-
ises in the deed must control when the habendum 
clause is inconsistent with it.”

In the case of Brown vs. Manter, 53 Am. Dec. 223, 
at page 224, the Supreme Court of New Hampshire 
said:

“ If no estate be mentioned in the premises, 
the grantee will take nothing under that part of 
the deed except by implication and presumption 
of law, but if the habendum follows, the intention 
of the parties as to the estate to be conveyed 
will be found in the habendum and consequently 
no implication or presumption of law would be 
made, and if the intention so expressed be con-
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trary to the rules of law, the intention cannot 
take effect and the deed will be void. On the 
other hand, if an estate and interest be men-
tioned in the premises, the intention of the par-
ties is shown and the deed may be effectual with-
out any habendum, and if a habendum follow 
which is repugnant to the premises or contrary 
to the rules of law and incapable of a construc-
tion consistent with either, the habendum shall 
be rejected and the deed shall stand upon the 
premises.”

In the case of Budd vs. Brook, 43 Am. Dec. 321-337, 
the Supreme Court of Maryland, in discussing the 
office of habendum, said:

“ In our opinion the limitation contained in the 
habendum must be rejected and the estate given 
in the premises must prevail * * * Where there 
are two clauses in a deed, of which the later is 
contradictory to the former, the former shall 
stand, and where the habendum is repugnant and 
contrary to the premises, it is void and the gran- 
teê  shall take the estate given in the premises. 
This is a consequence of the rule already stated 
that deeds shall be construed most strongly 
against the grantor. Therefore he shall not be 
allowed to contradict or retract by any subse-
quent part of the deed the gift made in the prem-
ises. ”

To the same effect are the cases o f:
Pynchon vs. Sterns, 11 Metcalf, 316;
Adams vs. Dunklee, 19 Vt. 382;
Smith vs. Pollard, 19 Vt. 272; ’

- i l t l i  W  Medsker, 74 N. E. 10-12;
Chamberlin vs. Bunkle, 63 N. E. 486-489;
Flagg vs. Fames, 40 Vt. 22;
Palmer vs. Cort, 42 N. E. 797.
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It will not be overlooked that the habendum re-
cites that the conveyance is for the purposes of the 
railroad, and that under the act 01 incorporation the 
railroad is empowered to take a fee simple title, and 
to buy and sell real estate.

The habendum does not limit the purposes, and 
therefore the conveyance must be construed as having 
been made to them for all and any purpose; for the 
purpose of sale as well as for the purpose of trackage 
use.

This brings us to the question:
What was the force and effect of the words in the 

habendum “ to have and to hold for the purposes of 
the said railroad for and during the continuance of 
the said railroad, to their only use, benefit and behoof 
forever ?”

The context of the deed shows that the grantor in 
using the words “ the said railroad”  really meant the 
grantee Railroad Company. The railroad, considered 
from the standpoint of the roadbed, can have no 
purposes, but if the word railroad be construed to 
mean the Railroad Company, then the clause is possi-
ble of rational interpretation, to wit, “ for the pur-
poses of the said Railroad Company, for and during 
the continuance of the said Railroad Company, to 
their only use, benefit and behoof forever.”

Defendant’s contention is that the habendum, to 
wit, “ to have and to hold the same unto the said 
party of the second part, their successors and as-
signs, for the purposes of the said railroad (com-
pany), for and during the continuance of the said 
railroad (company), to their only use, benefit and 
behoof forever,”  is simply an expression by the gran-
tor that the land, if retained by the Railroad Com-
pany during its continuance, was to be used for the 
purposes of the Railroad Company, and this con-
tention is supported by the cases hereinafter cited,
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It will be noticed that no particular purpose is 
mentioned, but only for the general purposes of the 
railroad. There is no apt word for the creating of 
a condition, nor any words of re-entry. Under these 
conditions, it is contended that the recital had no 
force or effect except to show that the grantee in-
tended the lands to be transferred for whatever pur-
pose the Railroad Company might lawfully make of 
it, whether such purpose be use, rental, sale or hold-
ing it.

The latter part of the habendum, to wit, “  during 
the continuance of said railroad, ’ 1 is not in law a 
limitation because under the Act of Incorporation the 
charter of the Camden and Atlantic Railroad Com-
pany is unlimited. It continues forever; and the only 
distinction between an estate in fee simple and a 
lesser estate is that an estate in fee simple may last 
forever, whereas a lesser estate must sometime ter-
minate.

A conveyance to a corporation aggregate does not 
require words of inheritance to create a fee simple, 
because the corporation aggregate is presumed to 
live forever. A  conveyance to a corporation sale 
must contain the words “ successors and assigns”  to 
create a fee simple estate because it is certain that 
the person who constitutes the corporation sole can-
not live forever, and therefore the words of inheri-
tance, and inasmuch as the life of the Railroad Com-
pany by its charter is unlimited a conveyance to the 
Railroad Company during the continuance of the 
railroad constitutes an unlimited conveyance of a fee 
simple title; therefore these words applied to this 
lailroad corporation do not create a limitation upon 
the estate either as to time or quantity.

In the case of B rand ell vs. German Beform Con- 
gregaMgn, 33 Pa. St. 415, there was a conveyance of
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land to trustees for tlie benefit of its poor for a 
place to erect a church and burial ground, etc. The 
Court held that the designation of the uses for which 
land is granted does not limit the estate to the con-
gregation but simply recognizes the uses for which 
by law they may hold the land.

In the course of the opinion the Court said:
‘ 1 The power of alienation when authorized by 

law, though in apparent contravention of the 
original grant was again fullv recognized in 
Barr vs. Weld, 12 Harris, 84. Land given for the 
purpose of building'a schoolhouse, it was there 
held, vested in law in the school directors and 
might be sold by them and the funds applied to 
the same purpose elsewhere. A  conversion was 
not a diversion.”

In the case of Seabold vs. Shitler, et at., 34 Pa. St. 
133, two lots of ground were conveyed to the commis-
sioners of a county, and their successors in office, in 
fee simple for the purpose of erecting thereon a 
courthouse, jail, &c. The county was subsequently 
divided and the seat of justice removed. The trus-
tees were appointed to sell the lots and public.build-
ings and divide the proceeds between the two coun-
ties. Held that on the removal of the seat of jus-
tice and the discontinuance of the original uses for 
which the lots were conveyed, they did not revert 
back to the heirs of the original grantor.

In the case of First Methodist Episcopal Church of 
Columbia vs. Old Columbia Public Grounds, 103 Pa. 
St. Rep. 608, the Supreme Court of Pennsylvania 
held that:

“ Where words in a conveyance are relied upon 
as creating a condition subsequent so as to create 
a base or determinable fee (which is the conten-
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tion made by plaintiffs in this case), they must 
not only be such as would of themselves create 
a condition but must be so connected with the 
grant as to qualify or restrain it.”

Since the recitals in a, deed do not act as a condi-
tion, there is nothing in the deed in question which 
connects any condition' to the grant. The grant is 
to defendant, its successors and assigns.

In the Pennsylvania case, an agreement in writing 
under seal was executed by John L. Wright and 
others on the 26th day of April, 1823, for the con-
sideration therein mentioned, wherein he covenanted 
and agreed for himself,, his heirs, executors and ad-
ministrators, with Breneman, Martin and Mathiot, 
their heirs and assigns, that he would when thereunto 
required by them, their heirs or assigns, by such deed 
or deeds of conveyance as they or their counsel 
learned in the law should advise, well and truly grant, 
convey and assure to them, their heirs and assigns, 
in fee simple, clear of all encumbrance, in trust for 
the sole use of a company which might thereafter be 
formed for the purpose of bringing a supply of 
water into the Borough of Columbia, a certain piece 
of ground for a reservoir. In consideration thereof 
the grantees covenanted and agreed to give, grant 
and assure unto Wright, his heirs and assigns, that 
when the reservoir should be erected, the privilege 
of erecting a hydrant at said reservoir at his ex-
pense, and for his own use, and should have a supply
of water therefrom sufficient to water his cattle or 
stock, etc.

At page 612, Chief Justice Mercur said:
The learned Judge held that under the agree-

ment of the 26th of April, 1823, the grantees 
i base or qualified fee only, and that when
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they and their vendees ceased to use the land for 
a reservoir, it reverted to Wright or his heirs, 
and directed a verdict in favor of the defend-
ants in error, who purchased from these heirs. 
On the point reserved, the Court entered judg-
ment in favor of the plaintiffs below on the ver-
dict. This presents the main cause of complaint. 
Did the writing create a conditional estate? It 
contained none of the technical words usually 
employed for that purpose, neither sub condi- 
tione proviso nor ita quod. It is true no one of 
these is essentially necessary to constitute a con-
dition. Other words clearly equivalent thereto 
are sufficient, hence an estate conditioned for an 
English schoolhouse and no other, was held in 
Kirk vs. King, 3 Bar. 436, to revert to the gran-
tors after the school therein had been discon-
tinued for seven years, so long as to create a pre-
sumption of permanent abandonment. So in 
Sheets vs. Fitzwater, 5 Bar. 126, a conveyance of 
a mill dam or pond of water and mill race and a 
perch of land on each side thereof for the use 
and service of a certain mill with the land there-
unto belonging, and for no other use whatever, 
the title was held to be a base fee, determinable 
on disuser as a pond. When, however, subse-
quent conditions are relied on to work a forfei-
ture, they must be created by express terms or 
clear implication, and are construed strictly. 
The policy of the law is to render the alienation 
and transfer of land as free as possible, and con-
ditions are not favored in law. Therefore, when-
ever words can be construed as either a condi-
tion, reservation or a covenant, the tendency of 
the courts is to construe them as one of the lat-
ter rather than as the former. A mere recital
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m a deed that it is made upon a certain consid-
eration will not raise a condition. Where a deed 
set forth that the estate thereby conveyed was 
given to the commissioner of a county in consid-
eration of a county seat having been located on 
the premises, it was held that no condition was 
thereby created; that the county seat should be 
kept there. In Cook vs. Trimble, 9 Watts, 15, 
it was held that the words in consideration of 
$160.00, and a comfortable living to be given to 
the said grantor, his wife and his daughter dur-
ing their natural lives by the grantee might cre-
ate a covenant but not a condition. * ’

At page 614, the Court said:
“ Whatever words are relied on as creating a 

condition must not only be such as of themselves 
would create a condition, but must be so con-
nected with the grant as to qualify or restrain 
it.”

In the case at hand it will be observed that there 
is no condition connected with the grant.

Continuing, on page 614, the Court said:
“ We know of no authority by which a grant 

declared to be for a special purpose, without 
other words, can be held to be a condition. On 
the contrary, it has always been held that such 
a grant does not convey a conditional estate un-
less, coupled with a clause for the payment of 
money,, or the doing of some act by the grantee 
on which the grant is clearly made to depend. ’ *

In the case of Packard vs. Ames, 82 Mass. 327, a 
deed of land had been made to a number of persons 
incorporated as a religious society. Habendum, to
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them and their heirs and assigns, and to each and 
every person who may hereafter become lawful own-
ers of proprietors of a pew in a meeting house to be 
built and erected thereon, and which may and shall 
afterwards be rebuilt thereon by the said proprietors 
and their successors. It was contended that this deed 
created a base fee. Chief Justice Bigelow, in dis-
posing of the matter, at page 328 said:

“ The construction of the deed from Joseph 
Packard to Micha Packard and others, proprie-
tors, was considered by this Court in 24 Pick. 
304. It was there held that an estate in fee ves-
ted in the grantees to the use of the proprietors 
of pews therein designated, the use shifting to 
such as should thereafterward become pew hold-
ers. No intimation was there made that the con-
veyance was on a condition subsequent. Nor on 
careful consideration of the terms of the grant 
can we see any valid ground for holding that 
such is the true interpretation of the deed. There 
are no apt or proper words to create a condition. 
There is no clause of re-entry or forfeiture. The 
only words which bear any resemblance of an 
intent to restrict the title conveyed by the deed 
are found in the habendum. These are merely 
that the grantees, the proprietors of the pews, 
who held the estate for the purpose of erecting 
and maintaining thereon a house for public wor-
ship, but we know of no authority by which a 
grant declared to be for a special purpose, with-
out other words, would be held to be on a condi-
tion. On the contrary it has always been held 
that such a grant does not convey a conditional 
estate unless coupled with a clause for the pay-
ment of money or the doing of some act by the 
grantee on which the grant is clearly made to
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depend. Without such a clause a grant for a 
specific purpose can be held at most only to cre-
ate a trust but not an estate on condition.”

In the case of Griffitts vs. Cope, 17 Pa. St. p. 96, 
it was held that:

“ A  devise of land to be conveyed to certain 
persons, or such others as the monthly meeting 
of the Quakers of Philadelphia should nominate, 
in fee, there to build a meeting house upon, if 
the members of that meeting shall agree to build 
a meeting house there, but not else, was a devise 

in fee simple and not of a, qualified estate, and 
that the trustees might sell and convey, applying 
the proceeds to the same uses as those on which 
the land was devised.”

In the case at hand the land was conveyed by the 
Railroad Company for cash, the cash, of course, to 
be used for railroad purposes.

In the above case, at page 99, Lowry, Justice, said: 
Our law discourages the fettering of estates 

and putting them into mortmain, and therefore 
favors the construction which relieves from re-
straint upon alienation. It seems unreasonable 
to suppose that a devisor ever means that his 
heirs shall get back the land in such case except 
when he says so, or that amidst the rapidly 
changing opinions of society he means that his 
opinions shall be imbibed by others just as he 
left them, and shall forever withstand the 
changes necessarily incident to the progress of 
society, or that he means that no change in the 
property, circumstances and habits of the people 
shall ever justify any sort of conversion of the 
gilt. It would seem contrary to public policy to
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favor a construction that would give to a man 
who died a hundred or a thousand years ago the 
control of land that ought to be controlled by 
the present generation. Such an intention ought 
to be expressed, not implied.”

At page 100 he further says:
“ The main question in this cause may then 

be stated thus: Where there is a devise of land 
in fee to a religious society to build a meeting 
house upon, is it implied as one of the terms of 
the devise that the doner shall not use it except 
for a place of meeting, and that they shall never 
sell it though they should convert the proceeds 
to the same religious use? Does a conversion 
amount to a diversion?”

Again on page 100 he says:
‘ ‘ These grants are, as between the grantor and 

grantees, fee simple; as between the trustees and 
the beneficiaries, they are trusts. I f they are 
held in violation of the mortmain laws, the state 
may claim to forfeit them, but the grantors and 
their heirs have no title.”

In the case of Rawson vs. Inhabitants of the School 
District, 7 Allen, 125, the Supreme Court of Massa-
chusetts held that:

“ A  grant of land, which has been used as a 
burying place, to a town ‘ for a burying place for-
ever,’ in consideration of love and affection and 
divers other valuable considerations, is not a 
grant upon a condition subsequent. ’ ’

Chief Justice Bigelow, at page 127, said:
‘ ‘ A  deed will not be construed to create an es-
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tate on condition unless language is used which, 
according to the rules of law, ex proprio vigore, 
import a condition or the intent of the grantor 
to make a conditional estate is otherwise clearly 
and unequivocally indicated. Conditions subse-
quent are not favored in the law. If it be doubt-
ful whether a clause in a deed be a covenant or 
a condition, courts of law will always incline 
against the latter construction. Conditions are 
not to be raised readily by inference or argu-
ment. 1 ’

On page 128 he further says:
“ In grants from the Crown and in devises, a 

conditional estate may be created by the use of 
words which declare that it is to be given or 
devised for a certain purpose or with a particu-
lar intention or on payment of a certain sum, but 
this rule is applicable only to those grants or 
gifts which are purely voluntary, and where 
there is no other consideration moving to the 
grantor or doner besides the purpose for which 
the estate is declared to be created, but such 
words do not make a condition when used in 
deeds to private persons.’ ’

In the casé at hand it was not a voluntary gift, but 
a conveyance for $450.00, which must have been full 
value for the land at the time the deed was dated. 
Besides, this conveyance was between private per-
sons and not growing out of a devise nor from the 
Crown.

At page 130 the Chief Justice further says:
4 ‘ If it be argued whether the law will give any 

force to the words in a deed which declare that 
the grant is made for a specific purpose, or to
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accomplish a particular object, the answer is 
that they may, if properly expressed, create a 
confidence or trust, or amount to a covenant or 
agreement on the part of the grantee.”

In the case of Board of Education vs. Trustees, 63 
111. 204, the Court held that in the construction of 
deeds, Courts will always incline to interpret the 
language as a covenant rather than a condition.

In the case of Vanatta vs. Brewer, 32 Eq. 268, Vice- 
Chancellor VanFieet said:

“ The proper words to be used in creating a 
limitation are, while, as long as, until and dur-
ing. * * * The authorities are agreed that to 
create a good condition a right of re-entry on 
breach must be reserved to the lessor. Thus 
Littleton says: ‘ The words si contingat will cre-
ate a condition if a power of re-entry is added, ’ 
and therefore if A  grant lands to B, to have and 
to hold to him and his heirs, and if or but if it 
happen that B do not pay to A  ten pounds at 
Easter, without more words, this is not a good 
condition, but if these words be added, then it 
shall be lawful for A  to re-enter; it will be a good 
condition (citing cases), and where it is doubt-
ful whether a clause in a deed be a covenant or 
condition, the Court will incline against the lat-
ter construction (citing 4 Kent’s Comm. 132). 
The words here are plain and simple words of 
covenant and nothing more. In respect to their 
legal significance there can be no dispute. No 
right of re-entry is reserved,' and there are no 
words of forfeiture or cesser. The rule is set-
tled that a breach of the covenants of a lease, 
in the absence of a stipulation that a breach shall 
have that effect, does not work a forfeiture or
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determine the term. Where a term is devised 
in clear and apt words, it can only he defeated 
by words as strong and express as those by 
which it is created. ’ ’

This subject was reviewed in the United States 
Supreme Court in the case of Stewart vs. Easton, 170 
IT. S. 383, L. Ed. p. 1078. White, now Chief Justice, 
delivered the opinion. In that case the construction 
of a land patent was in question. At page 393, L. Ed. 
1082, the Court said:

“ In the premises the grant is to the trustees 
by name, and their heirs, while the habendum is 
to the individuals thereof, referred to as the 
trustees, their heirs and assigns, forever, in trust 
nevertheless to and for the erection thereon of 
a courthouse for the public use and service of the 
county, and to have no other use, intent or pur-
pose whatsoever. ’ ’

It will be seen that in that case the language of 
the habendum is much stronger and more emphatic 
than in the case at hand. In that case, while the 
grant was in fee, the habendum stated that the land 
should be for a certain purpose, and for no other pur-
pose. In the present case, in the deed to the Railroad 
Company there is no expression prohibiting the 
lands from being used for another purpose. The only 
expression is that during the continuance of the rail-
road they are to be held for the purposes of the rail-
road.

Justice White, at the page aforesaid, stated:
“ This last clause, it is claimed, qualifies the 

prior grant of an estate in fee and limits the dur-
ation of the estate in the land to the period while 
the land was used as a site of a courthouse. ”
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The act of legislature authorized the City of Eas-
ton to take a grant in fee, and to build thereon a 
courthouse, prison, etc. At the bottom of page 393̂  
the Court said:

‘ ‘ The recital that the land was to be held in 
trust for the object stated may well be treated 
as having been inserted with the intent of show-
ing that the grant related alone to one of the 
purposes covered by the law, the courthouse, and 
not to both therein expressed; that is, the prison 
and the courthouse. Be that as it may, however, 
under the facts disclosed by the records, the de-
cisions of the Court of Pennsylvania leave no 
doubt that the clause in question cannot be con-
strued as anything more than a recognition of 
the trust previously created by the Act of Gen-
eral Assembly, and that it amounted simply to 
conforming the grant to the legislative authority 
previously given, and that it cannot be deemed 
to have imported a limitation of the fee. Cit-
ing a number of Pennsylvania cases, in which 
the Judge asserts: ‘ The declared doctrine es-
tablished by these cases to be that where a con-
veyance purporting to be a fee is made to public 
trustees or to commissioners, religious societies, 
etc., for the particular purpose for which the 
grantees could lawfully hold real estate, such 
declaration could not be construed as qualifying 
a prior grant of the fee.’ Quoting as follows: 
‘ Of course, the mere expression of a purpose 
will not of and by itself debase a fee,’ ”  citing 
the case of Kerlin vs. Campbell, 15 Pa. 500.

At page 395, L. Ed. 1052, the Judge further says: 
“ It is apparent in all the cases cited that the 

purposes for which the grants were made were
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really all the purposes for which the grantees 
could lawfully hold real estate. Unless, there-
fore, the absurd position be assumed that a cor-
poration can in no event take a fee simple ab-
solute because its power to hold land is limited 
to the uses for which it is authorized to acquire 
and employ it, a declaration in a grant that it is 
conveyed for those uses cannot be deemed to 
import a limitation of the fee. Such a declara-
tion can amount to no more than an explicit as-
sertion of the intended legality of the grant.”

It is submitted that the habendum in the case at 
hand was inserted for that specific purpose and no 
other, to wit, an explicit assertion by the Land Com-
pany of the legality of its grant to the Railroad Com-
pany, to wit, for the purposes of said railroad (com-
p ly ) ?  and during the continuance of the said 
railroad (company).

It is true that the foregoing cases were not be-
tween individuals, and that fact is pointed out in the 
decisions, because a different rule of law is applied 
in conveyances from the Crown and to charitable uses 
where the gift is voluntary than is applied to grants 
between individuals upon a monetary consideration, 
and in the foregoing cases the Court was distinguish-
ing between grants of a public character and showing 
that the cases at hand were not governed by the rule 
of law pertaining to voluntary gifts, but were gov-
erned by the rule of law concerning grants between 
individuals.

It is contended by defendants that the language in 
the habendum is an entirety, to wit, that the Railroad 
Company is to have and to hold the same, their suc-
cessors and assigns, for the purpose of the said rail-
road (company) for and during the continuance of
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the said railroad (company) to their only use, bene-
fit and behoof forever. In other words, that the words 
“ for and during the continuance of the said railroad 
(company) ”  are annexed to the words “ for the pur-
poses of the said railroad (company) ”  and that they 
all fall together, unless they be construed in the 
sense hereinabove contended, to wit, as showing an 
intent on the part of the grantor to make the grant 
as broad as the Railroad Company could accept, in 
which case they would be consistent with and not re-
pugnant to the granting clause.

A  deed by a Railroad Company for lands pur-
chased by it in fee simple for a right of way is not 
void until so decreed in proceedings by the state, al-
though the company had abandoned its purpose of 
using the lands for a railroad.

Chamberlain vs. N. E. Railroad, 25 L. R. A., 
page 139.

Where a Railroad Company is authorized to pur-
chase real estate necessary for the construction of 
its road, it will be presumed that lands deeded to it 
are acquired for that purpose. When it acquires 
land by a deed purporting to convey a fee, and the 
land is no longer needed for its purposes, it may 
sell and convey it.

Yates vs. V and er Bogert, 56 N. Y. 526.

The Railroad Act provides as follows in Comp. St., 
page 4220, Sec. 3, paragraph 2:

“ Every railroad company shall have the gen-
eral powers conferred by the act entitled ‘ An 
Act concerning corporations’ * * * * and in ad-
dition thereto, shall have power: * * # * To ac-
quire from time to time, and hold, and use all 
such real estate and other property as may in
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the judgment of its directors be necessary for 
terminal purposes, and for the construction and 
maintenance of its railroad, and stations, bran-
ches, sidings, car-yards, engine-houses, repair 
shops and other accommodations necessary to 
accomplish the objects of its incorporation, and 
to sell land thus acquired when not necessary 
for such purposes and objects.”

This provision also gives the Railroad Company 
the right to sell the land thus acquired when not nec-
essary for such purposes and objects. The applica-
tion of the Railroad Company to sell the lands in 
question was approved by the Public Utilities Board 
of New Jersey (page 6, line 38). We contend, there-
fore, that the deed to the Railroad Company, when it 
purported to convey the lands for the purposes of 
a railroad, no more restricted the rights of the rail-
road to convey the lands when they were unnecessary 
for the Railroad Company’s use than did the law it-
self. Both the charter and the General Railroad Act
as above quoted limits the Railroad Company in its 
acquisition of real estate to the purchase of such 
lands as may be necessary for railroad purposes, 
but both the charter and the General Railroad Act
permits the Railroad Company to sell the land when 
no longer needed for those purposes.

In the case of Currie vs. N. Y. Transit Co., N. J. 
Eq., page 313, Chief Justice Gummere speaking for 
the Court of Errors and Appeals says:

^It is contended that, because the right of the
company to enter and take possession of the 
land, after payment of the award, is given by the 
statute 'fo r  the purposes aforesaid,’ the land- 
owner still retains such an interest in the land
as will enable him to restrain an unauthorized
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use of it by the company. But the words quoted 
do not operate to restrict the quantity of the 
interest which passes to the company by virtue 
of the condemnation proceeding, or to reserve 
to the landowner any rights in the lands taken. 
They merely limit the uses to which the lands 
may be put. And it is to be observed that this 
limitation is not confined to lands taken by the 
exercise of the power of eminent domain. The 
charter of the company (the General Railroad 
Law) imposes it equally upon lands acquired by 
conveyance from the owner. Whether the lands 
be acquired by the one method or the other, when 
the company enters upon and takes possession 
thereof it does so for the purpose of subjecting 
it to the uses which its charter authorizes.

“ Nor does the fact that, while in possession 
and so using the land, the company subjects it 
to an additional and unauthorized use operate 
to divest it, to any extent, of the estate which it 
has acquired therein. McKelway vs. Seymour, 5 
Dutch. 321.

“ The complainants’ bill therefore was proper-
ly dismissed, for, as the condemnation proceed-
ing vested in the Bergen Neck Railroad Com-
pany the whole present estate was not divested 
by the act of its successor in subjecting the land 
to the additional and unauthorized use com-
plained of, the complainants had no interest 
therein for the protection of which they were en-
titled to invoke the aid of a court of equity. Bar-
nett vs. Johnson, 2 McCart. 481.”

In the case of Killgore vs. Cabell County Court, 92 
S. E. 562, it was held:

* < A  grant of a tract of land to a railway com-
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pany by a deed which contains the following 
clause: ‘ For the construction of a double track 
of railway,’ is not subject to be defeated.in case 
said railway company should cease to use said 
land for the purpose mentioned in said deed. 
Such clause is declaratory of the purpose to 
which said land is to be applied, and does not 
create a condition subsequent, forfeiting the title 
of the Railroad Company for non-compliance 
therewith. ’ ’

COVENANT.

“ And the said Camden and Atlantic Land 
Company do, for themselves and their succes-
sors, covenant with the said party of the second 
part, their successors and assigns, that they, the 
said Camden and Atlantic Land Company, have 
not done or suffered to be done any act or thing 
to charge, alter or encumber the estate and inter-
est hereby granted (then follows a special cove-
nant), but that the same is hereby granted and 
conveyed as full, free and entire to the said party 
of the second part, their successors and assigns, 
as if it was vested in the said party of the first 
part, their successors and assigns.”

In the recital it appears that the grantor was seized 
of a fee simple title. The stipulation admits that the 
grantors were seized of a fee simple title and special-
ly covenanted that the same “ is hereby granted and 
conveyed as full, free and entire to the said
party of the second part, their successors and assigns 
as if it was vested in the said party of the first part, 
their successors and assigns.”
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This covenant estops the Camden and Atlantic 
Land Company and its successors, to wit, the plain-
tiff in this suit, from denying that all the estate pos-
sessed by the Camden and Atlantic Land Company 
was not conveyed to the Railroad Company. They 
having a fee simple estate in the land are now es-
topped from denying that they conveyed a fee simple.

The rule is laid down that if a man make a solemn 
deed with covenants of seizin and warranty, or for 
quiet enjoyment and further assurance, it shall never 
lie in his mouth to dispute the title of the party to 
whom he has so undertaken.

In the case of Log,can vs. Eaton, 31 Atl. 13, wherein 
the grantor conveyed one-half of five undivided 
sixths parts of a tract of land, with covenants of 
warranty, and afterwards endeavored to partition 
the land, the Court said:

“  The plaintiff is estopped to deny the truth of 
the deed by which she undertook to convey five- 
twelfths of the land. ’ ’

The case of Shaw vs. Galbraith, 7 Pa. St. Rep. I l l ,  
is a well-considered case and not dissimilar to the 
case at hand. It was an ejectment suit wherein the 
plaintiff showed a lease for life in himself from Gal-
braith, dated August 12, 1846, and the defendant 
showed a deed by Galbraith dated 1838, conveying 
the property in dispute. There were no words of in-
heritance in the granting clause nor in the habendum, 
but there was a clause of general warranty that the 
said Galbraith, for* himself and his heirs, unto his 
grantee, his heirs and assigns, and against all and 
every person lawfully claiming or to claim the same 
or any part thereof, will warrant and forever de-
fend.

The Supreme Court of Pennsylvania, in disposing 
of the question, said at page 112:
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“ Now, granting (that a warranty cannot en-
large an estate) that is, in this deed, a life estate 
only is granted, and that the subsequent war-
ranty or covenant does not enlarge the estate, 
yet the question remains whether this covenant 
may not operate as an equitable rebutter, or, in 
other words, is Galbraith and Shaw, who claims 
under him, estopped from asserting a title to the 
land? In this case it matters but little whether 
the estoppel operates by the ordinary effect 
whereby all parties are debarred from denying 
the passage of the estate, or as a transfer of the 
estate.”

At page 113 the Court said:
“ By the habendum in consequence of the omis-

sion of the word ‘ heirs’ a life estate only is con-
veyed to the grantee, but the deed contains a 
special warranty whereby the estate is warran-
ted to the grantee, his heirs and assigns, against 
the claim of the grantor and his heirs, and every 
person claiming lawfully the same. Now, al-
though a warranty in favor of the heirs may not 
enlarge the estate, yet it would be against every 
principle of construction to reject it as surplus-
age. In the construction of a deed or will, every 
word must have its own weight, and certainly a 
distinct covenant as here cannot be utterly dis-
regarded. The deed contains a covenant that 
the grantor will not molest or disturb (that is 
its effect) either the grantee or his heirs, and if, 
contrary to his covenant, he recovers the land 
and dispossesses the grantee or his heirs, action 
accrues to recover its value from the grantor. 
The question then is whether to prevent circuity 
of action, the defendant may not plead an equit-
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able rebuttal or estoppel as against the grantor 
and those claiming under him. Circuity of ac-
tion i s . not favored in law. The principle is 
founded on this consideration, that it would be 
against equity to allow the grantor to recover 
the land, thereby breaking his covenant and ex-
posing himself to an action to recover its value. 
The principle is recognized in several analogous 
cases. Thus in McCraclrin vs. Wright, 14 Jones, 
194, and in Jaskson vs. Bradford, 4 Wend. 622, 
it is ruled that in a deed of bargain and sale, no 
estate passes except what is in esse at the time of 
the grant, but where title is afterwards acquired 
and there is a warranty in the deed to avoid cir-
cuity of action, it operates as an estoppel. Where 
there is a warrant in the deed, the warranty will 
rebut and bar the grantor and his heirs of a fu-
ture right. This is not as is there said, because 
the title ever passes by such grant, but the prin-
ciple of avoiding circuity of action interposes 
and stops the grantor from embodying a title, 
to the soundness of which he must answer on 
his warranty. Without then undertaking to de-
termine whether the fee simple is transferred, 
we are of the opinion that the grantor and Shaw, 
the plaintiff who claims under him, are estopped 
from denying the title, but the plaintiff contends 
that none but parties and privies can take ad-
vantage of an estoppel, and this in general is 
true, but it is extended yet further. The tenant 
by the courtesy, the tenant in dower, and the in-
cumbent of a beneficiary shall be barred by and 
shall take advantage of an estoppel. In this it 
appears that a tenant in dower may take ad-
vantage of an estoppel, and although dower here 
has not been assigned to the widow, yet by our
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several intestate acts she has such an interest in 
the land as entitles her to defend her possession 
by way of equitable rebutter. The only question 
which remains is, Was the Court right in exclud-
ing the deed by Galbraith to Shaw? We think 
they were.”  Judgment affirmed.

In the case of Long Island R, R. vs. Conklin, 29 
N. Y. 572, a conveyance was made for a certain piece 
or parcel of land in the deed described, and the fol-
lowing words:

“ Also in addition to which said sixty square 
rods the Long Island Railroad Company may be 
further entitled to an extra additional width of 
seventy feet on the south side of said railroad 
for the uses and purposes of the railroad for 
engine house, etc.,”

with the usual covenants for the quiet and peace-
able possession of said premises. Ejectment was 
brought to recover the seventy foot strip above men-
tioned. The conveyance was upon the consideration 
of one dollar, and the deed was under seal. The 
Court, at page 586, said:

‘ ‘ The entire deed being considered, the inten-
tion to convey the last described piece as effec-
tually as the other parts is to me very plain, not-
withstanding the difference in the language used 
in reference to the different pieces. * * * It is not 
necessary in order to maintain the plaintiff’s 
title to resort to the covenants of the deed, but 
if there were in the instrument no words which 
could be held to operate as a direct conveyance, 
I entertain no doubt that the covenant for quiet 
en joynu nt entered into by the ancestor of the 
defendant’s grantor would be equally as effec-
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tive as a direct conveyance from such ancestor 
would have been to bar the claim set up by the 
defendant. Such ancestor would not of himself 
have been allowed to assert a claim to the prop-
erty in opposition to his covenant, nor can any-
one claiming under him be allowed to do so.”  
Citing the case of Good Title vs. Bailey, which 
was an act of ejectment, the Court said:

‘ ‘ The lessor of the plaintiff had executed a 
release of the premises claimed with a covenant 
for quiet enjoyment and further assurance. 
There was a doubt as to the sufficiency of the 
words of release to operate as a conveyance. 
Lord Mansfield, after stating the circumstances 
which created the doubt, says: ‘ One thing, how-
ever, is decisive. This is a fictitious action to re-
cover the possession. In such an action, if a man 
has made a solemn deed covenanting that 
another shall enjoy the premises, and likewise 
for further assurance, it shall never lie in his 
mouth to dispute the title of the party to whom 
he has so undertaken, no more than it shall be 
permitted to a mortgagor to dispute the title of 
liis mortgage. No man shall be allowed to dis-
pute his own solemn deed.”

In the case of Staff or dville Gravel Co. vs. Newell, 
53 L. 412, at page 418, our Court of Errors and Ap-
peals, by Chief Justice Beasley, said :

“ It also seems to me that the covenant as to 
title contained in the deed just mentioned would 
of itself effectually prevent the original grantor 
and the defendant, as his privy by purchase, 
from contending that an absolute fee simple was 
not by force of such instrument vested in the 
grantees, and consequently in the defendant who
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has their title. This covenant is special, and is 
in these words: ‘ And the said J. D., for himself, 
his heirs, executors, and administrators, doth 
covenant, grant and agree to and with the said 
party of the second part, their heirs and assigns, 
that the said J. D. hath not done or suffered to 
be done any act, matter or thing whereby the 
premises granted may in any way be charged 
or encumbered in title, charge or estate, and the 
same in the quiet and peaceable possession of 
the said party of the second part, their heirs and 
assigns, against the lawful claim and demand of 
all persons claiming under him by virtue of this 
survey, and in as full and ample a manner as 
the same was surveyed and returned to him, the 
said J. D., will warrant and forever defend.’ ”

The covenant in the case at hand is more explicit 
and more positive as to the estate granted than that 
in the Staffordville case.

In the case of Condit vs. Big alow, 64 Eq. 504, at 
page 513, Vice-Chancellor Emery said:

“ An estoppel by warranty is based on the 
fundamental principles of giving effect to the 
manifest intention of the grantors appearing in 
the deed as to the lands or estate to be conveyed, 
and of preventing the grantors derogating from 
or destroying his own grant by any subsequent 
act.”  Citing, among other cases, the Stafford-
ville case.

To the same effect is the case of Hannon vs. Chris- 
tophe, 34 Eq. 459.

To the same effect is the case of Somers v&. Skin-
ner, 3 Pickering (Mass.), 51, at page 58, where the 
Court said':
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“ It is laid down by Lord Holt that where an 
estoppel works on the interest of the land, it runs 
with it, into whose hands soever the land shall 
come, and that an ejectment is maintainable on 
a mere estoppel. * * * And as Lord Coke lays 
down the principle, that not only parties and 
privies in estate but all these who come in in the 
post are bound by an estoppel, perhaps the above 
position of Lord Holt that an ejectment may be 
maintained on an estoppel is correct and general 
in its application. * ’

If ejectment may be maintained upon an estoppel 
growing out of warranty, surely the estoppel grow-
ing out of this warranty will prevent the plaintiff 
from maintaining ejectment in opposition thereto.

In the case of Dudley vs, Caldwell, 19 Conn. 218, 
wherein title was made through one Steele, who had 
inserted in his deed full covenants of warranty, the 
Court at page 226 said:

“ As Bacon has relinquished to Steele all title 
to the premises, and Steele by his covenants has 
estopped himself and all his privies in estate 
from claiming title, where is it unless it be in the 
plaintiff? It has never been conveyed to the de-
fendant, and by whatever mode of conveyance 
a good and entire title is made in a purchaser 
this must be available against everybody. ’ ’

In the case of Kimbel vs. Blaisdell, 22 Am. Dec. 
476, the Supreme Court of New Hampshire held that 
if A  convey land to B, and afterwards A conveys the 
same land to C, with warranty, and later B conveys 
the land back again to A, the last conveyance will in-
ure to C, and a creditor levying an execution on the 
land as A ’s will be estopped by A ’s warranty. Of
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course, this could not be so except upon the prin-
ciple that A ’s warranty in the conveyance to 
C estops him from asserting that he gained any title 
to the land by the reconveyance to him by B.

In the case of McManness vs. Paxson, 37 Fed. Rep. 
296, the United States Circuit Court held that a de-
fendant mortgagor in foreclosure of a mortgage con-
taining covenants of seizin and special warranty can-
not set up a prior and paramount equitable title in 
himself.

At page 299 the Court said:
“ No matter whence comes his title, he conve- 

nanted with the mortgagee that he had title and 
the right to mortgage, and he' is estopped to 
deny that whatever title he has passed to the 
mortgagee as security for the notes, subject to 
the conditions expressed in the mortgage. ’ ’

In the case of Squire vs. Harder, 1 Paige, 484, the 
Court of Chancery of New York, by Walworth, Chan-
cellor, held:

“ Where the grantor conveys in fee, with war-
ranty, he is estopped from alleging that he had 
an interest in the purchase money which created 
a resulting trust in his favor. * 9

The principle enunciated in that case is that where 
a grantor conveys in fee with warranty, he is es-
topped from alleging that he has an interest remain-
ing in the premises.

In the case of Kappa vs,. Rutherford Park Assn., 60 
Eq. 129, Vice-Chancellor Pitney recognizes the force 
of this rule of law in determining that a grantee of 
the Rutherford Association, which grantee had con-
veyed the land granted to him to a subsequent holder, 
and which title finally vested in Kappa, the com-
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plainant, was prevented by his covenant and war-
ranty of title from asserting a claim of title or in-
terest afterwards acquired in the lands by foreclo-
sure by the Rutherford Association.

In that case the grantee of the association did not 
regard his deed and the adverse title was alleged in 
the name of the association.

In the case of Jenkins vs. Collard, 145 U. S. 546, 
36 L. Ed. 812, the Supreme Court, by Justice Field, 
held that:

“ Where one whose land was sold under the 
confiscation acts subsequently and before the 
proclamation of amnesty and pardon by the 
President, deeded the same with covenants of 
seizin and warranty, and afterwards received 
such pardon and amnesty, he and his heirs are 
estopped by such covenants from claiming title 
to the same as against such grantee and his 
heirs and assigns.”

In the case of Rathbun vs. Rathbun, 6 Barb. 98, 
the Supreme Court of New York held that the gran-
tor in a deed containing covenants of warranty is 
estopped from claiming a resulting trust in the prem-
ises conveyed for his own benefit, saying:

‘ ‘ Even if he might so far explain his own deed 
as to show a non-payment of the purchase 
money, he cannot by parole evidence do away 
with his covenant of warranty.”

In the case of Eveleth vs. Crouch, 15 Mass. 306, 
at 307 Chief Justice Parker said:

‘ ‘ To admit the evidence offered by him would 
be to permit him directly to contradict his deed. 
In that he declares himself to be the owner of 
the land, and to have lawful right to convey it,
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and his express and unequivocal covenants 
would be defeated by verbal declarations con-
trary to the intentions of our statutes and the 
principles of the common law, which alike forbid 
the provisions of solemn instruments to be de-
feated or impaired by parole testimony.”

In the case of Cross vs. Robinson, 21 Conn. 378, 
which was an ejectment'suit, the Court at page 386 
said:

“ The defendant, as already stated, conveyed 
the two-fifths to Wells to secure him against an 
endorsement which deed contains the usual cov-
enants of seizin and warranty, without any ex-
ception, so that by virtue of W ells’ deed to 
Cross, the debt, land and covenants became 
vested in him. Now, could not Wells, by virtue 
of his warranty deed from the defendant, have 
claimed the title and possession and at once have 
ejected the defendant, and if he could, his as-
signee, the grantee of said Cross, can do it now 
unless, indeed, the supposed or actual payment 
of the debt by the defendant affects the question, 
which we think it does not. The defendant is 
estopped by the covenants in his deed from deny-
ing the title of Cross in said two-fifths.”

In the case at hand, the grantor covenanted that it 
had granted and conveyed the land in question as 
full, free and entire to the said party of the second 
part, their successors and assigns, as ever it was 
vested in the said party of the first part, their suc-
cessors and assigns; thence, the grantor having been 
seized of an absolute fee simple title is, by virtue of 
this warranty, estopped from asserting that it con-
veyed less than an absolute fee simple title, and this



46 Brief for Defendants - \

estoppel is operative against a subsequent grantee of 
the Camden & Atlantic Land Company to the same 
extent that it would be operative against the original 
grantor, if he were the party plaintiff.

The covenant, as will be noted, declares that the 
land “ is hereby granted and conveyed as fully, freely 
and entirely to the said party of the second part, their 
successors and assigns, as %though it was vested in 
the said party of the first part, their successors and 
assigns”  (page 14, line 37). I f the contention of the 
plaintiff is correct, namely, that the land reverted to 
it by virtue of the abandonment by the Railroad Com-
pany, then the lands vested in the plaintiff as the 
assignee of the Camden and Atlantic Land Com-
pany, the grantor mentioned in the deed of convey-
ance to the Railroad Company, but by the warranty 
in question the grantor in that deed, by specific words 
conveyed to the Railroad Company the lands in ques-
tion as fully, freely and entirely as though it was 
vested in said grantor or in the assigns of the said 
grantor. In other words, by specific language, it 
warranted to convey the title as freely as it could 
possibly vest not only in itself, but in its successors 
or assigns. Therefore, there was nothing left to 
vest in the assigns and if there was nothing left to 
vest in the assigns that title by virtue of the warranty 
immediately vested in the Railroad Company.

In the case of Tully vs. Taylor, 84 N. J. Eq. 459, 
Chief Justice Gummere, speaking for the Court of 
Errors and Appeals, says:

“ This covenant, viz., the covenant for quiet 
enjoyment, is one of the principal covenants for 
title, and even in a deed gives the grantee the 
benefit of a title subsequently acquired by the 
grantor. In the case of Van Rensselaer vs. Kear-
ney, 11 How. 297,13 L. Ed. 703, it is said that the
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principle deducible from the authorities is that, 
‘whatever may he the form or nature of the 
conveyance used to pass real property, * * * * 
if the seisin or possession of a particular estate 
is affirmed in the deed, either in express terms or 
by necessary implication, the grantor and all 
persons in privity with him shall be estopped 
from ever afterwards denying that he was so 
.seised and possessed at the time he made the 
conveyance. The estoppel works upon the es-
tate, and binds an after-acquired title as between 
parties and privies.’ ’

EJECTMENT WILL NOT LIE.

If we were to assume the granting clause to be void, 
and the habendum to limit the use, and the words 
“ for and during the continuance of the railroad”  
to be separated from the previous words, still this 
action of.ejectment would not lie, for two reasons:

1. Because the railroad is still continuing.

2. Because in case of a determinable fee, there is 
nothing left in the original grantor but a possibility 
of reverter, which was not transferrable at the com-
mon law, and which is not transferrable under our 
law except by express and precise words.

In the case of Nicholl vs. N. Y .  & E. R. R. Co., 12 
N. Y. 121, the New York Court of Appeals held:

“ 1. That a corporation created for a limited 
term may acquire title to lands in fee.

“ 2. The right of entry upon the breach of a 
condition subsequent is a mere possibility of a
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reverter and is not an interest in land which 
may be assigned.

‘ ‘ 3. Where a breach of the condition by the 
Railroad Company did not occur until after a 
conveyance of the land by the original grantor to 
a third person, the latter could not take advan-
tage of the breach and divest the title of the 
grantee on condition. ’ ’

At page 132 the Court said:
“ Where a fee simple, without a reversion of 

rent, is granted upon a condition subsequent, as 
in this case, there is no estate remaining in the 
grantor. There is simply a possibility of re-
verter, but that is no estate. There is not even 
a possibility coupled with an interest, but a bare 
possibility alone. It has been said that such 
possibilities were assignable in equity, but those 
were interests of a very different character,”  
citing from 4 Kent’s Comm. 370, the opinion con-
tinues :

“ Kent says that the grant of an estate upon 
condition has only a possibility of reverter and 
no reversion, and in the note to page. 11 in the 
same volume he says, there is only the possibility 
of reverter left in t>e grant and not an actual es-
tate. ’ ’

In the case of People vs. Mauran, 5 Denio, 387, the 
Court at page 398 said:

“ Neither was the effect of the dissolution of 
the Turnpike Company such as was declared by 
the Circuit Judge. It was assumed that the com-
pany took an estate under the patent and con-
veyed the same to the defendants during their 
charter. It is unnecessary to inquire what would
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have been the result if the company had been 
dissolved while holding* the premises. The grant 
to the Richmond Turnpike Company was to them 
and their assigns, in fee, and whether they could 
have held it against proceedings by the state is 
of no consequence to the present litigation. They 
had at worst but defeasible estate in fee, and 
that they had the right to convey is a legal propo-
sition that will not be disputed. Every corpora-
tion may convey whatever they have taken, 
whether able to hold it or not. The consequence 
is that the grantees of the company took such 
estate as they held, absolute or defeasible, as 
might be. Corporations have a fee simple for 
the purpose of alienation and a determinable fee 
for the sake of enjoyment, so that the grantees 
of a corporation in the present case may stand 
in a better, but not in a worse, condition than 
the grantors, hence the defendants, even if they 
held a defeasible estate, will continue to hold it 
as an alien grantee holds till office found.”  In 
other words, during the continuance of the Rail-
road Company.

In the case of Bouvier vs. Baltimore & New York 
R. R. Co., 67 N. J. L. 281, at 288 our Court of Errors 
and Appeals by Justice Collins said:

“ A distinction not always clearly made should, 
however, be borne in mind; before breach, as in 
case, of any determinable fee, there is in the 
grantor only a possibility of reverter. After 
breach, there is a vested right. * * * # ”

At page 289 the Court said:
‘ ‘ In the case at hand it will have been noticed 

that the right of entry for breach of condition 
was reserved to the assigns, but I do not regard
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that as essential. I think that in any case, where- 
ever the English case against maintenance is 
not in force, a right of entry for condition bro-
ken should be held transferable after breach of 
the condition. Before breach, I think transfer 
to be legal must be authorized by legislature. ’ ’

In speaking of our statute on the subject, the Court, 
at page 290, said:

“ An attempt was made in the recent revision 
of some of our statutes to transfer the provi-
sions of this one to the Act of 1898. ’ ’

In conclusion, at page 294, the Court said:
“ I see no reason to deny efficacy at law to a 

conveyance, devise or other transfer of a vested 
right of entry. There seems to be no technical 
obstacle in the way of such a transfer, and there 
certainly is no other.”

In the case at hand it will be recalled that the con-
veyance from the Camden & Atlantic Land Company 
to the Camden, Atlantic & Ventnor Land Company 
was dated 1889, recorded in 1891; that the alleged 
breach did not occur until 1916. At the time of the 
conveyance from the Camden & Atlantic Land Com-
pany to the Camden, Atlantic & Ventnor Land Com-
pany there had been no breach, and the Camden & 
Atlantic Land Company had no estate in the land to 
convey. The most they had was a possibility of re-
verter. It will further be noticed that there is no 
language in the conveyance from the Camden & At-
lantic Land Company to the Camden, Atlantic & 
Ventnor Land Company which is appropriate to 
transfer this possibility of reverter. It will not pass 
under general words of reversion or reversions, be-
cause there was no reversion at the time the deed
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was made, nor is it included in any of the general 
words of the conveyance nor could it ever be trans-
ferred except by a specific express assignment there-
of.

The deed from Camden & Atlantic Land Company 
to Camden, Atlantic & Ventnor Land Company con-
veyed no estate or property except that which was 
held by the Camden & Atlantic Land Company at the 
time of the conveyance to the Camden, Atlantic & 
Ventnor Land Company, which was long prior to the 
time when the Camden, Atlantic & Ventnor Land 
Company claimed that their right to possession ac-
crued.

Assuming that this were a base fee, the estate of 
the Railroad Company had not terminated at the 
time the Camden & Atlantic Land Company conveyed 
to the Camden, Atlantic & Ventnor Land Company. 
At that time the Camden & Atlantic Land Company 
had but a possibility of an estate. Such an estate 
could not be conveyed at all at the common law, and 
can be conveyed under our statute only by express, 
accurate words.

The case of Wilkinson vs. Sherman, 45 Eq. 413, il-
lustrates the principle. At page 416 the Court said: 

“ This being a mere possibility could not, 
otherwise than by estoppel at the common law, 
be assigned. ”

To the same effect is the case of Admrs. of Akar- 
man vs. Vreeland, 14 Eq. 23-29.

These cases affirm the well-settled principle of 
law that a deed of conveyance takes effect in presenti, 
while a lease of lands or a will for lands made take 
effect in futuro.

At the time of the conveyance above stated, the 
Land Company had no interest in the land in ques-



52 Brief for Defendants

tion which it could transfer in presently and the lan-
guage of the deed nowhere conveys this possibility. 
The deed says:

“ Now, therefore, this indenture witnesseth, 
that the said Camden & Atlantic Land Company, 
in consideration of the premises, and for a valu-
able consideration to the said company paid by 
the said Camden, Atlantic & Ventnor Land Com-
pany, at and before the ensealing and delivery of 
these presents, have granted, bargained, sold, 
released and confirmed, and by these presents do 
grant, bargain, sell, release and confirm unto the 
said Camden, Atlantic & Ventnor Land Com-
pany, and to its successors and assigns, all its 
real and personal property and estate of every 
character and description, wheresoever situate, 
and all its property rights of every form and 
character, real, personal or mixed.”

There are no words contained in that deed of con-
veyance that would be for one instant thougm io 
cover this possibility unless it would be the words 
“ property rights.”  A  property right is a right in or 
to property, and this possibility was not a property 
right because at that time the Land Company had no 
right in or to the property in question. At that time 
it had, under the contention of plaintiff, only a pos-
sibility of sometime in the future, if the contingency 
occurred, to become seized of a property right. There 
are in that deed no words sufficient to transfer to the 
plaintiff the rights of the Camden & Atlantic Land 
Company which might accrue in the then future by 
the happening of a contingency, so that on defend-
ant’s theory this suit cannot be maintained because 
the plaintiff has no title, and it must recover, if at all, 
upon the strength of its own title and not upon the 
alleged weakness of the defendant’s title.
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In the case of Richardson, et ux., vs. City of Cam-
bridge, 2 Allen, Mass., page 118, it was held that the 
deed and mortgage which conveyed all of the land 
and right or claim to the land which the grantor now 
has in the town of C does not include land therein 
to which he has only a possibility of reversion on the 
non-performance of a condition subsequent.

REPLY.

We take the liberty at this' time of discussing some 
of the cases cited by the plaintiff in his brief in the 
trial court.

It is reiterated, notwithstanding the contrary con-
tention of plaintiff, that the Camden & Atlantic Rail-
road Company under its charter as amended had full 
power and authority to buy, sell, hold and dispose of 
real estate in fee simple absolute. In addition there-
to, the Steam Railroad Act of 1903, above referred to, 
enlarged the powers of all railroads in respect to the 
holding of property, and since its passage, which was 
subsequent to the decision in the Pipe Line case, there 
can be no question but that the Camden & Atlantic 
Railroad Company and its successor, the West Jer-
sey & Seashore Railroad Company, has full power to 
hold and convey lands in fee simple absolute.

The case of Pipe Line vs. D. L. & W. R. R., 62 N. 
J. L. 254, relied on so strenuously by plaintiff is not 
an authority against the defendant in this suit. That 
case arose under condemnation proceedings insti-
tuted by a Railroad Company whose authority to 
take land by condemnation only extended to a lim-
ited fee. I f the lands in this 'suit had been taken 
in condemnation proceedings, the question would 
have then arisen whether more than a limited fee 
could be taken, as to which point no discussion is 
offered because that condition is not in this case.
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That the Pipe Line case was determined by the 
limitation of power to take under condemnation pro-
ceedings is clearly shown by the opinion of Mr. Jus-
tice DePue at page 259 where, quoting from Sec. 7 
of the company’s charter, he says:

“ It is enacted that if the owners of the lands 
on which such railroad or railroads shall be 
made shall not be willing to give the same for 
such price, and the company, and owners cannot 
agree upon the price to be paid, then the com-
pany may proceed by condemnation proceedings 
to have the price or value of said lands assessed 
by commissioners, and when such condemnation 
proceedings are consummated as provided by 
the act and the price assessed paid, then the 
company shall be deemed to be seized and pos-
sessed in fee simple of all such lands and real 
estate appraised as aforesaid.”

He does not state that they became seized in fee 
simple absolute.

Further, on page 259, he says that by deed bearing 
date March 24, 1864, the lands were conveyed, the 
deed reciting that the tract of land so described was 
necessary to be taken by said company as part of 
the route of the extension of its road, and further, 
on page 260, he states:

1‘ This conveyance was made for the considera-
tion of $1300, in consideration whereof the gran-
tor, Stewart, did, for himself, his heirs, execu-
tors and administrators, and also for his assigns, 
future owners of the land of said Stewart ad-
joining the lands and premises hereby granted, 
exonerate and forever discharge the said Rail-
road Company and its successors and assigns 
from all claims for damages for separating said 
adjoining lands of said Stewart into two parts
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by constructing a railroad on the premises 
granted.’ ’

At page 262 the Court said:
“ The power of the Legislature to endow com-

panies organized for public purposes with the 
capacity to acquire lands under the right of 
eminent domain is undisputed. Grants of this 
character, like all public grants, are to be strictly 
construed. What is not plainly given is with-
held.”

From this it clearly appears that the Court was 
dealing with this case upon the theory that the land 
had been acquired under condemnation or by eminent 
domain, and that the company’s rights were limited 
by its charter to the estate that might be acquired by 
condemnation.

One cannot read the Pipe Line case without being 
compelled to realize that that case was determined 
upon the principles and theory of lands taken in con-
demnation proceedings, and, therefore, as above 
stated, it is no authority for the case at hand.

Plaintiff contends that the cases cited in the Pipe 
Line case should convince the Court that the title to 
the lands in question is in plaintiff. It is respect-
fully submitted, however, that the cases cited in the 
Pipe Line case are not in point, and are not authority 
for plaintiff’s contention. The cases cited in the 
Pipe Line case are cases cited to support the limita-
tion of the fee simple in instances where lands have 
been taken under eminent domain b}̂  corporations 
having power to condemn and take only a limited fee 
in real estate without mentioning what estate they 
might take by purchase.

At page 264 in the Pipe Line case the Court said; 
“ The title acquired by a Railroad Company
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by condemnation under statutory powers simi-
lar to those contained in the charter of the Mor-
ris & Essex Road was elaborately discussed and 
decided in New York vs. Trimmer, 24 Vr. 1,”  
which case cites another case along the same line, 
and again at page 265 the case cites the case of 
Taylor vs. Neiv York, 9 Vr. 28, where Chief Jus-
tice Beasley delivered an opinion concerning 
condemnation proceedings.

The plaintiff particularly calls attention to the case 
of State vs. Brown, 27 L. 13, also cited in the Pipe 
Line case, which case arose as follow s: A  grant of 
lands had been made to the Morris Canal & Banking 
Company along the shore of New York Bay, after 
which the Board of Freeholders of Hudson County 
granted a wharf license to Brown. Under the act 
then in force, no one could procure a wharf license 
unless they were the owners of the abutting land.

The Court at page 16 said:
“ The proceedings were instituted and the li-

cense granted under the provisions of an act en-
titled, ‘ An act to authorize the owners of lands 
upon tide waters to build wharves in front of the 
same.’ 99

The Court, on the same page, said:
“ The only question presented for the consid-

eration of the Court is whether Albert N. Brown 
to whom the license is granted is a shore owner, 
and as such authorized to receive the license un-
der the provisions of the act. ’ *

The claim of Brown was that the deed to the Canal 
Company conveyed to them the land for canal pur-
poses, and did not convey any water rights, therefore 
Brown still was the owner of the shore and entitled
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to the wharf license. The prosecutor claimed that 
the deed to Morris Canal & Banking Company gave 
them an absolute title to the land, and that that title 
gave them the right to build docks and wharves and 
to exercise all other rights incident to shore owner-
ship.

In disposing of the question, the Court in the course 
of the opinion, at page 20, recited the deed to the 
Canal Company as follow s:

‘ ‘ To have and to hold all and singular the 
above described tract or parcel of land and prem-
ises, with the appurtenances, unto the said party 
of the second part, their successors and assigns, 
to the only proper use, benefit and behoof of the 
said party of the second part, their successors 
and assigns, as long as used for a canal.”  # *
“ There is no reservation in the deed. It con-
veys all the right, title and interest of the gran-
tors in the land and its appurtenances for a term 
specified in the grant, to wit, ‘ as long as used 

« .  for a canal. ’ By the terms of the conveyance 
the grantees took a qualified fee liable to be de-
feated whenever they ceased to use the land for 
the purposes specified in the grant, yet while the 

. estate continues and until the qualification upon 
which it is limited is at an end, the grantee has 
the same rights and privileges over his estate 
as if it were a fee simple. ’ ’

The Court, in disposing of the case, at page 22 said: 
“ Without intending to intimate the least ex-

pression of opinion upon the question whether 
the Canal Company may exercise the right of 
building wharves in front of this land, I am 
clearly of opinion that the grant of license for 
this purpose by the Board of Freeholders to 
another person was not authorized by statute 
and must be set aside.”
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Two propositions therefore clearly appear:

1. That the Court did not determine what rights 
the Canal Company secured under that deed, because 
whether it was a limited or an absolute fee made no 
difference in that case at that time.

2. That the question of the extent of the rights 
under the deed was not before the court in that case.

In the opinion the Court refers as authority for its 
proposition concerning a qualified fee to 2 Blachstone 
Comm. 110, and a reference to that work is of interest 
in this case for the reason that it clarifies the creation 
of these qualified fees by showing that the qualifi-
cation appeared in the granting clause and not simply 
in the habendum.

Blackstone said:
“ A  base or qualified fee is such a one as hath 

a qualification subjoined thereto, and which must 
be determined whenever the qualification an-

. nexed to it is at an end, as in the case of, a, grant 
to A  and his heirs, tenants of the manor of Dale. 
In this instance, whenever the heirs of A  cease 
to be tenants of that manor, the grant is entirely 
defeated.”

We do not deny but that if the qualification had 
been inserted in the granting clause (not the recitals) 
the estate would have been limited.

The case of State vs. Brown is further of interest 
in this case as a dictum that the plaintiff cannot suc-
ceed in this case in any event because the time men-
tioned in the deed for its alleged termination has not 
arrived. The Camden & Atlantic Railroad Company 
is still a Railroad Company.
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At page 20 the Court said:
“ Yet while the estate continues and until the 

qualification upon which it is limited is at an 
end, the grantee has the same rights and priv-
ileges over the estate as if it were a fee simple.”

Another case cited in the Pipe Line case is that of 
Southard vs. Central Railroad Company (26 L. 13), 
which was an ejectment suit brouglit to recover pos-
session of land on the ground of a breach of condi-
tion. It fairly appears from the report of the case, 
page 17, that the condition was a part of the grant. 
In that case the Court held that when conditions tend 
to the forfeiture of an estate or to defeat it, they 
are stricti juris, and should be construed strictly, and 
it was held that the limitation contended for by the 
plaintiff was not contained in the deed.

Another Case cited in the Pipe Line case was -New 
York Cemetery Co. vs. Buckmaster, wherein certain 
lots in a cemetery had been conveyed to the father of 
Clara Buckmaster for the uses of sepulchre only, 
and to and for no other use whatever, subject to the 
conditions and limitations, and with the privileges 
specified in the rules and regulations which at the 
date of the conveyance were made or which there-
after might be made and adopted by the managers of 
the cemetery.

The Cemetery Association, conceiving that the lots 
were not used for the purpose of sepulchre only, and 
therefore that Clara Buckmaster had no right to the 
possession thereof, took possession of them. A  suit 
in ejectment was instituted to recover this posses-
sion. The Court at page 462 said:

“ The conveyances under which Miss Buck- 
master claimed passed to her the fee in the prop-
erty, and it is to her own use although that use 
is limited.”
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In other words, the Court determined that where it 
was conveyed for a particular use, even though it 
were not used for that purpose it did not terminate 
the fee but its use only was restricted.

The judgment went in favor of Miss Buckmaster, 
which judgment was affirmed in the Court of Errors 
and Appeals, in effect holding that the clause was but 
a covenant.

The other cases mentioned in the Pipe Line case 
were cases in which the power to hold was limited by 
reason of the various provisions of their respective 
charters.

Plaintiff cites from 21 Cyc., at page 353, the defini-
tion of a habendum clause, and then says that the 
habendum may limit, restrain, lessen, enlarge, ex-
plain, vary or qualify.

Such may be the rule of law in other states of the 
Union, but is directly contrary to the statement of 
the law by Vice-Chancellor VanFleet in the case of 
Havens vs. Seashore Land Company, 47 Eq. 353, at 
371, above cited, and also contrary to the rule of law 
stated by the Court of Errors and Appeals in the 
case of Staffordville Gravel Co. vs. Newell, 53 L. 412- 
415 above cited.

Plaintiff quotes from Blackstone’s Commentaries 
as to the yarious parts of the deed. We have no 
comment to make on that quotation except to call 
the Court’s attention to the fact that Chancellor Kent 
says that in this country the habendum has practi-
cally gone into disuse; in other words, the office of 
the habendum has become practically obsolete.

Plaintiff also cites the case of Chicago Lumber Co. 
vs. Powell, 78 N. W. 1022, which case admits that as 
a rule the granting clause prevails over the haben-
dum where the limitations are inconsistent, but as-
serts that the habendum was to designate the extent 
of the estate granted, and that if it clearly appears
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that it was the intention of the grantor to enlarge or 
restrict the granting clause by the habendum, the 
latter must control.

We have not the Northwestern Reporter at once. 
We do not know from what state this case comes. 
We do not know the rule of law in that state, but in-
sist that the statement of the law contained in plain-
tiff’s brief is not the law of our state.

The next case cited in plaintiff’s brief is the case 
of Berry vs. Billings, 44 Me. 416, in which plaintiff 
claims that the habendum was held good and effectual 
to limit the estate. In that case the quantity of the 
estate was not described in the granting clause. The 
headnote to the case is as follows:

“ 1- The word premises in a deed of convey-
ance means everything which precedes the haben-
dum, and if the premises are descriptive merely 
and no particular estate is mentioned, the haben-
dum becomes efficient to declare the intention.

“ 2. A  deed of land to have and to hold to B, 
and his heirs is good although the grantee is not 
named in the premises, and when the habendum 
is not repugnant to the premises, it is good and 
effectual.”

t Our only comment on this ca§e is that evidently 
plaintiff’s attorney did not read the case before cit-
ing it.

The next case mentioned by plaintiff is the case of 
Mitchell vs. Wilson, 17 Fed. Cases No. 9672, but in-
asmuch as this was a case of a deed for a negro and 
not a deed for lands, it is difficult to understand its 
application to our case. What the effect of a haben-
dum in a bill of sale for personal property is has 
not. to cur knowledge, been considered in our state.

Under the question of re-entry the plaintiff cites 
from 4 Kent’s Comm., and other volumes, to the ef-
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feet that it is usual -to insert a right of re-entry for 
the breach of a condition, but the grantor or his heirs 
may enter and take advantage of the breach by eject-
ment if there be no clause of entry.

The difficulty of that argument is that there is no 
condition in the deed at hand. It is not a deed upon 
condition; it is either a fee simple absolute or a 
qualified fee. It contains none of the appropriate 
words for the creation of any condition in a deed, 
and therefore those citations are inapplicable.

The case of Bray vs. Blanchard, 8 Pick. 284, cited 
by the plaintiff was a case of a deed upon condition, 
having the appropriate words to create a condition, 
to wit, “ provided, however, this conveyance is upon 
the condition, &c.,”  as are also the cases cited by 
plaintiff of Papst vs. Hamilton; Adams vs. Orr; 13 
Cyc. 690; Glocke vs. Glocke, and Thomas vs. Record.

The plaintiff then drawing the conclusion that 
where the words of a deed creating an estate are suf-
ficient in themselves to create a condition, qualifica-
tion or limitation, it is not necessary to make an ex-
press provision for right of re-entry.

The fallacy of this conclusion lies in the fact that 
there is a vast difference between a condition and a 
limitation. To create a condition, one set of appro-
priate words must be used; to create a limitation, 
another set of words must be used, and in the case 
at hand, as above stated, no words are used that will 
create a condition.

In the case of Butterhof vs. Butterhof, 84 L. 285, 
a deed was made for certain lands upon considera-
tion of the sum of $3,000, the deed containing this 
proviso or condition:

“ This conveyance is made upon the further 
condition which forms part of the consideration, 
that the said Joseph Butterhof shall provide rea-
sonable support and maintenance for the said
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John Butterhof during the term of his natural 
life.”

The Court of Errors and Appeals at page 286 said: 
“ The deed contains no forfeiture clause or 

right o f re-entry. ’ 1

At page 288 the Court said:
“ This brings us to the fundamental question 

whether in any event the appellant is entitled to 
succeed, which, for the purpose of this appeal, is 
presented by the question whether a verdict 
ought to have been directed at the trial upon the 
ground that ejectment would not lie, and that in 
turn depends upon whether the agreement of the 
defendant to support the plaintiff contained in 
the deed affected the fee thereby conveyed so as 
to render it conditional or base, or whether it was 
merely a part of the consideration of the deed 
and hence at most a covenant, for the breach of 
which an action for damages would lie. We are 
clearly of the opinion that it was of this latter 
character, not only because it is the plaintiffs 
deed and forfeitures are not favored by the law, 
but also because the deed itself states that the 
stipulated support is a part of the considera-
tion. ’ ’

As to the question of recitals, the plaintiff seems 
to have disposed of it upon the principle that deeds 
must be construed to carry into effect the intention 
of the parties, without citing any cases dealing with 
the question of recitals 'excepting from 13 Cyc. and 
cites from Cyc. supported by an Alabama case as au-
thority tor the proposition that the strictness of the 
ancient rule as to repugnancy in deeds is much re-
laxed, and the same case to support his proposition
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that if clauses or parts are conflicting or repugnant, 
the intention is to be gathered from the whole instru-
ment instead of from particular clauses.

He further cites from the case of Kelly vs. Par-
sons, to the effect that the deed to A  and his children, 
with habendum to A  and his heirs, conveys a fee 
simple. This is not denied, but admitted to be the 
law. The word ‘ ‘ children ’ ’ has no significance what-
ever in a deed of conveyance, and a deed to A and, his 
children is precisely the same as though the deed 
were simply to A, and all the cases hold that where 
the granting clause is in general terms, that the ha-
bendum is given force.

He cites further another Southwestern Reporter 
case to the effect that the Court must harmonize the 
different clauses therein so'as to give effect, if pos-
sible, to the language of each clause, and that the 
habendum is only to be rejected where it is repugnant 
to the estate granted. That is our contention also 
in this case. The granting clause conveys a fee. The 
habendum endeavors to lessen the estate, therefore 
it is repugnant.

He then cites from the case of Parker vs. Mirch, 64 
Me. 54, which is a case dealing with a trust deed. In 
that case there was a trust deed, the granting part 
of which was unlimited in time, but the latter part 
of the deed limiting the general words first employed.

It is respectfully submitted that that case is of 
no value in the case at hand. That was a contest be-
tween the grantee, trustee and the guardian of one 
of the cestui que trustents mentioned in the deed, and 
the deed was given that construction which effectu-
ated the intention of the grantor.

In conclusion the plaintiff insists that the only ef-
fect that can be given the covenant is to show that the 
grantor intended to convey all that he owned as long
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as the estate continued under the qualifications an-
nexed to the grant.

No case is referred to, and it is respectfully sub-
mitted that if the grantor had such intention, it would 
have been an easy matter for it to have inserted 
words qualifying the covenant. In the absence there-
of the covenant stands as a general covenant of the 
grantor, and must be construed to have intended pre-
cisely what the language of his covenant imports, 
which is fully covered by the cases above cited by de-
fendant.

It is respectfully submitted that the judgment o f  
the Circuit Court should be reversed and judgment 
entered in favor of the defendants.

Respectfully submitted,
BOURGEOIS & COULOMB, 

Attorneys of Defendants.
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pany, conveying a tract of land in Atlantic City for rail-
road purposes.

The learned Trial Judge held that upon the abandon-
ment of the land by the West Jersey & Seashore Rail-
road Company, the successor in title of the grantee in 
such deed, the title to the locus in quo reverted to the 
plaintiff, as the successor in title of the grantor, and 
therefore directed a verdict in favor of the plaintiff.

* FACTS.

The admitted facts in the case are:

1. The Camden &: Atlantic Railroad Company was 
organized under Chapter 124 of the Laws of 1852, 
which provided that the corporation should be capable of 
purchasing, holding and conveying any lands, &c., neces-
sary or expedient for the object of its incorporation.

2 . It was given the right to construct a railroad from 
the city of Camden to the Atlantic Ocean, and the power 
was conferred to hold and use lands necessary to lay 
rails and do all other things which might be suitable and 
necessary for the completion and repair of the road.

3 . Section 13 of the charter gave the company the 
right to purchase and hold real estate at the termini, at 
any intermediate depots along the line, not exceeding 
five acres ih each place, and erect and build thereon 
houses, &c.

4 . By deed dated May 1, 18 71, the Camden & Atlan-
tic Land Company conveyed to the Camden & Atlantic 
Railroad Company a tract of land for railroad purposes, 
of which the locus in quo is a part.
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5. The land so conveyed was used as a spur from 
the corner of Atlantic and Arkansas avenues curving 
toward Missouri avenue, upon which tracks of a siding 
were laid, which ran from the main track on Atlantic 
avenue to the foot of Missouri avenue, where an excur-
sion house was maintained.

6. The Camden & Atlantic Railroad Company was 
merged into the West Jersey & Seashore Railroad Com-
pany by agreement dated February 28, 1896, and the lat-
ter corporation thereby acquired all the rights of the 
former company in the locus in quo.

7 . The Camden & Atlantic Railroad Company entered 
upon the locus in quo on or about May 1, 18 7 1 , and im-
mediately thereafter constructed a railroad track over 
and along the same and continued to occupy the said 
lands, with its railroad tracks, until about April 1, 1916 , 
when the latter were removed.

8. The land was never used for station purposes.
9. On April 19, 1916 , the West Jersey & Seashore 

Railroad Company conveyed the easterly portion, de-
scribed in the complaint, to the defendant, Frank Ruffo, 
and said" Ruffo took possession thereof and was in pos-
session when this suit was brought.

10. On April 19, 1916 , the West Jersey & Seashore 
Railroad Company conveyed the westerly portion of the 
locus in quo to Armand T. Nichols and the latter entered 
in possession and was in possession at the time this suit 
was brought.

1 1 . At the commencement of plaintiff’s action the 
West Jersey & Seashore Railroad Company was the 
record owner and in possession of a portion of the locus

2



4

in quo, for which it defends, but it had entered into an 
agreement to sell the same to one Jackson, and after 
the commencement of the suit the Railroad Company con-
veyed the same to Jackson.

12. At the time of the commencement of the suit the 
West Jersey & Seashore Railroad Company was not ac-
tually using that portion of the locus in quo, for which it 
defends, for any purpose whatever.

13 . The locus in quo, before it was sold to the Cam-
den & Atlantic Railroad Company, was owned in fee 
simple by the Camden & Atlantic Land Company.

14 . The plaintiff in this action succeeded to the rights
of the Camden & Atlantic Land Company in the locus in 
quo by virtue of a deed dated May 8, 1889. (C., p. 7 ,
1. 26.)

15 . The conveyances made by the Railroad Company 
to Nichols and Ruffo were duly consented to by the 
Board of Public Utility Commissioners of New Jersey.

ARGUMENT.

W h a t  wa s  t h e  cha racter  o e  t h e  e s t at e  c r e at ed

BY THE DEED TO Th e  Ra IEROAD COMPANY?

The contention of the plaintiff is that the Railroad 
Company, by the deed in question, did not obtain an ab-
solutely indefeasible estate, but the title acquired was in 
the nature of a qualified or base fee of the character de-
scribed and referred to in the case of Pipe Line Company 
vs. D L .  & W., 62  L., 254 .
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In the latter case this Court had occasion to construe 
a deed substantially similar to the one here involved, and 
held that the same conveyed a qualified fee and not an 
absolute fee. In such case the grantors conveyed to a 
railroad company, and its successors and assignes for-
ever, the lands involved, with full power to make use of 
the same in all lawful ways for the purpose of ex-
tension of its railroad, and as part of the route thereof, 
with the following habendum:

“To have and to hold the said above described 
“ lands and premises, with the appurtenances, unto 
“the Morris & Essex Railroad Company, and its 
“successors and assigns forever, for all the purposes 
“mentioned in said act of incorporation and the sup-
plements thereto passed and to be passed.”

This Court held that the qualifying words in the 
habendum clause amounted simply to a qualification of 
the fee that enured to the company by the operative 
words of grant, and that the estate acquired by the com-
pany was a qualified fee or a fee simple determinable. 
Also that the grantee, as owner of a qualified fee, had 
the same rights and privileges in the estate until the quali-
fication upon which it is limited came to an end, as if it 
had held in fee simple, and, in the meantime, the whole 
estate vested in the grantee, subject only to a possibility 
of reverter to the grantor.

The habendum clause in the deed under consideration 
in the case at bar is as follows:

“To have and to hold the same unto the said party 
“of the second part, their successors and assigns, for 
“the purposes of the said railroad for and during
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“ the continuance of the said railroad, to their only 
“use, benefit and behoof forever.” (C., p. 14, 1. 
23-)

The recital contained in this deed is as follows :

“ The said party of the second part have agreed 
“with the said Camden & Atlantic Land Company 
“ for the purchase of so much of said land as is re-
quired for thé construction of said road, to be held 
“by said company, their successors and assigns, dur-
in g  the continuance of said road.” (C., p. 12, 1. 
40.)

We, therefore, contend that as the Pipe Line case is 
the leading case upon this subject, the decision there 
reached is dispositive of the question here involved. 
Other authorities are cited in the Pipe Line case which 
support the construction for which we now contend.

In State vs. Brown, 2 7  L., 13 , the Supreme Court con-
strued a deed made to the grantee, their successors and 
assigns, to thé only proper use, benefit and behoof of the 
said party of the second part, their heirs and assigns, “as 
long as used for a canal,” and held that the grantee took 
a qualified fee, liable to be defeated at the time the quali-
fication, upon which it was limited, was at an end. The 
limitation in the Brown case, “as long as used for a 
canal,” in effect, is identical with the limitation deed in 
this case, to wit : “ for and during the continuance of 
said railroad.”

Another case in which substantially the same question 
was involved is Cemetery Company vs. Buckmaster, 49 

L., 449 , where a deed in fee for a burial lot contained the 
following habendum clause:
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“To have and to hold the granted premises to the 
“said, &c., his heirs and assigns, for the uses of 
“sepulture only, and to or for no other uses what-
ever, subject, however, to the conditions and limi-
tations and with the privileges specified in the rules 
“and regulations now made or that may hereafter 
“be made and adopted by the managers of the said 
“cemetery for the government of the lot-holders and 
“visitors of the same.”

And it was there held that the effect of the convey-
ance was to pass to the grantee a fee with a limitation as 
to the use of the lands granted.

HABENDUM.

It may be claimed that resort to the habendum clause 
cannot be made to limit the use of land where the 
grantee, having power to take an indefeasible title by 
the granting cause of his deed, obtained such a title.

This raises the question as to the power of the Cam-
den & Atlantic Railroad Company, by its charter, to ac-
quire a title to lands in fee, regardless of the use to be 
made of the same.

The first section of the Act of March 19, 1852, P. L. 
263, by which the Camden & Atlantic Railroad Company 
was incorporated, is as follows:

“ Be it enacted, etc., that John W. Mickle, etc., 
‘ and such other persons as may be hereafter asso-
ciated with them, shall be and are hereby ordained, 
Constituted and declared to be a body politic and 
corporate, in fact and in name, by the name of the 

“Camden & Atlantic Railroad Company, and shall
o0
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“be capable to purchasing, holding and conveying 
“any lands, tenements, goods and chattels whatso-
ever necessary or expedient for the object of this 
“ incorporation.”

Section 6 of said Act confers the power “ to survey, 
lay out and construct a railroad from the city of Cam-
den * * * to the sea, at or near Absecon Inlet,
* * * and to enter upon, take possession of, hold, 
have, use, occupy and excavate any such lands and to 
erect embankments, bridges, ferries and all other works 
necessary, to lay rails and to do all other things which 
shall be suitable or necessary for the completion or re-
pair of said road or roads, subject to such compensation 
as hereinafter provided.”

Section 7 provides that in case of condemnation and 
payment of award, the company shall have the right “ to 
have, hold, use, occupy, possess and enjoy said lands 
and materials.”

Section 13 of the Act confers authority upon the com-
pany “ to purchase, have and hold real estate at the ter-
mini of their railroad, or at any intermediate depots 
upon the line of the same, not exceeding five acres at each 
place, and erect thereon houses, warehouses, machine 
shops and other buildings and improvements.”

Certainly, this Act does not confer the right upon the 
Camden & Atlantic Railroad Company, generally, to ac-
quire lands in fee simple, not for railroad purposes.

It will be argued that Section 3 of the General Rail-
road Act, 3 Comp. Stat., p. 4220, confers this authority 
by giving to every railroad company the general powers 
conferred by “An Act Concerning Corporations,” Revis-
ion of 1896.
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It will be observed, however, that there is a special 
power conferred by the General Railroad Act to acquire 
from time to time and to hold and use all such real 
estate and other property as may, in the judgment of its 
directors, be necessary for terminal purposes and for the 
construction and maintenance of its railroad and stations, 
branches, sidings, car yards, engine houses, repair shops 
and other accommodations necessary to accomplish the 
objects of its incorporation and to sell land thus acquired 
when not necessary for such purposes and objects.

So far as I have been able to discover, the Camden 
& Atlantic Railroad Company did not possess any power 
to accept a title in fee simple in 18 71, when the deed was 
made to it from the Land Company. The power to pur-
chase in fee must be ascertained as of the time when the 
conveyance was made, and it is immaterial to determine 
what power was created by the Railroad Act of 1903.

As incidental to the discussion, relative to the form 
of the conveyance adopted, to pass title from the 
Land Company to the Railroad Company, we desire to 
refer to a form of a trust deed set out in Corbin’s Forms, 
page 430, as to the appropriate method in which to pre-
pare a conveyance where the estate granted is to be quali-
fied by a particular use or other limitation. The form 
there given shows a grant in fee, with the habendum 
clause in the usual form, after which the following words 
are used: “Upon the trust, nevertheless.”

We insist that in all conveyances where it is proposed 
to impose a qualification to a fee or limit the operation 
of a deed or prescribe certain use to the property con-
veyed, the usual and appropriate place in which to write 
the necessary word's of limitation or qualifications is
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after the habendum clause and is a part thereof. So far 
as our experience goes, this is the universal practice 
adopted in such cases.

In each of the three cases above referred to, to wit, 
the Pipe Line, the Brown and Buckmaster cases, what 
is commonly known as the granting clause conveyed to 
the grantees a title in fee, and in each the limitation, as 
to the use of the land, was incorporated in the habendum 
clause, and yet the estates created were held to be a base 
fee.

The habendum clause is defined as that portion of the 
deed which defines or limits the estate or thing granted. 
Literally, it means to have.

H  Cyc., 3 53 .

Cyc. also says, “ The habendum may limit, restrain, 
lessen, enlarge, explain, vary or qualify, but not totally 
contradict or be repugnant to the estate granted in the 
premises.”

The second book of Blackstone, page 298, describes 
the component parts of a deed:

The first is the premises, which set forth the names of 
the parties, recitals, consideration, also the grantor, 
grantee and the thing granted. Then follows the haben-
dum and tenendum, and it is stated therein that the office 
of the habendum properly is to determine what estate or 
interest is granted by the deed, although this may be per-
formed, and sometimes is performed, in the premises, in 
which case the habendum may lessen, enlarge, explain 
or qualify, but not totally contradict or be repugnant to 
the estate granted in the premises. Thus, if a grant be 
made to A and the heirs of his body in the premises, with
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habendum to him and his heirs forever, or vice versa, 
there A takes an estate-tail with a fee simple expectant 
thereon, but, if the premises had been to him and his 
heirs, with habendum to him for life, the habendum 
would be utterly void, for an estate of inheritance is 
vested in him before the habendum comes, and shall not 
afterwards be taken away or divested by it.

The object of this is manifest. Estates are those of 
inheritance and those of less than inheritance, and it 
seems to be perfectly proper to limit, qualify or explain 
the character of the estate granted in the habendum, as 
long as the effect of it is not to reduce the estate from 
one of inheritance to one not of inheritance.

Those instances which are cited in the Pipe Line case, 
page 267, seem to cover this situation. As in the case 
of a grant to A and his heirs, tenants of the Manor of 
Dale, it being held that whenever the heirs of A ceased 
to be tenants of that Manor, their estate ends.

With reference to a conveyance to a corporation, it is 
not necessary to use the words “ successors and assigns,” 
in order to vest a fee simple in the grantee.

The purport of the deed under consideration is a con-
veyance to the Railroad Company of the land described, 
to have and to hold the same as long as it is used for 
railroad purposes. It will be observed, when this lan-
guage is analyzed, that there is no grant separate and dis-
tinct from the habendum clause, which limits the use. 
The deed must be construed as a whole, and the haben-
dum clause, qualifying the use, is just as much an in-
tegral part of the deed as that portion which is incor-
porated in the premises or so called “granting clause.” 
The fact that the description of the property is inserted 

4
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between the premises and the habendum clause does not 
in any way limit the effect of the provision as to the use 
connected with the conveyance of the property. In other 
words, we have here a conveyance to the grantee. There 
is nothing to indicate the character of the estate granted. 
The habendum clause is the means by which the parties 
define, limit or qualify the estate or thing granted.

All of the cases which I have been able to find, in 
which the general proposition is stated that the haben-
dum clause cannot limit the estate granted in the prem-
ises, apply to those where an effort is made to so con-
strue the habendum clause as to contradict the granting 
clause, as where there is an attempt to reduce an estate 
of inheritance to a life estate.

Land conveyed to a trustee for benefit of creditors. 
The granting clause was in the usual form. By the 
habendum clause the deed was made subject to all exist-
ing timber contracts. It was urged that inasmuch as the 
provision was contained in the habendum clause of the 
deed, its was not a limitation upon the estate. Held, 
this is not a case for the application of such a rule. As 
a rule, the granting clause prevails over the habendum 
clause, where their' respective limitations are inconsistent; 
but it has always been held that the habendum was desig-
nated to denote the extent of the estate granted. If it 
clearly appears that it was the intention of the grantor 
to enlarge or restrict the granting clause by the haben-
dum, the latter must control. Timber held excluded. 

Chicago Lumber Co. vs. Powell, 78  N. W ., 1022 .
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A conveyance of a right of flowage on a certain lot. 
The habendum provided that the water should not flow 
higher than the present mill dam. Held habendum good 
and effectual.

Berry vs. Billings, 44 Me., 4 16 .

For a case of a conveyance of personal property,; a 
slave, where the habendum clause qualifies the grant, see 

Mitchell vs. Wilson, 1 7  Fed. Cas. No. 9 6 72 .

It may be suggested that the opinion of Mr. Justice 
Van Syckle, in Smith vs. Woodruff, 12  N. J. L. J., 14 9> 
controls the question here involved.

We submit that this latter case can be clearly differ-
entiated. It was argued there that a limitation inserted 
in the habendum clause could not qualify the estate 
granted. It was attempted there to reduce the estate 
granted to the life estate from a fee, which was clearly 
created by the instrument itself. This is not the same 
situation in the case confronting us.

THE RECITAL.

Irrespective .of the habendum, which we claim creates 
a qualified or base fee, we further insist that the deed 
in its entirety shows that the parties intended to limit the 
duration of the estate to such time as the lands might be 
used for railroad purposes.

The recital in the first part of the deed is to the effect 
that the grantor is seized of certain lands, particularly 
described in the route of the railroad, and the Railroad 
Company has agreed with the Land Company for the
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purpose of so much of said lands, as is required for the 
construction of said road, “ to he held by said company, 
their successors and assigns, during the continuance of 
said road.”

It is manifest from this language that the lands were 
to be held by the Railroad Company during the continu-
ance of the use of the same for railroad purposes.

It may be argued that the language of the habendum 
clause, “ for and during the continuance of said railroad,” 
is evidence of an intention to confer such right as long 
as the corporation grantee continued dn existence, irre-
spective of the occupation of the land itself.

We insist, however, that the use of the word “ road” 
in the recital, and the use of the word “ railroad” in the 
habendum clause, clearly indicates that it was the inten-
tion of the parties to limit the estate created by the con-
veyance during the time the land was physically used for 
railroad purposes and not during the life of the grantee 
as a corporation.

We, therefore, contend that this Court is justified in 
having resort to the recital, for the purpose of determin-
ing the character and extent of the grant.

It is well settled that deeds must be construed so as to 
effectuate, if possible, the intention of the parties, espe-
cially that of the grantor. 

j j  Cyc., 60 1 .

In support of this general proposition is Huyler vs. 
Atwood, 26  Bq., 504 , affirmed 1  Stewart, 2 7 5 .

The intent must primarily be gathered from a fair con-
sideration of the entire instrument, and the language em-

s
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ployed therein, and should be consistent with the terms 
of the deed, including its scope and subject matter. This 
last stated rule should also be applied' so as to give effect 
and meaning to every part of the deed, each clause being 
considered separately, and being governed by the intent 
deducible from the entire instrument, separate parts be-
ing viewed in the light of other parts, if the same can be 
done consistently with the rules of law.

13  Cyc-, 605 .

A granting portion of a deed, passing all the estate, 
cannot be diminished by mere recital in the description, 
nor can a general recital control the plain words of the 
granting part, although the general terms in a grant may 
be limited and restrained by a recital stating the object 
of the grant. A recital in the premises may also1 be re-
ferred to in ascertaining the motives and reasons upon 
which the deed is founded.

13  Cyc., 6 2 1 .

The strictness of the ancient rule as to repugnancies 
in deeds is much relaxed, so that in this, as in all other 
cases of construction, if clauses or parts are conflicting 
or repugnant, the intention is gathered from the whole 
instrument instead of from particular clauses, and if it 
is the clear intent of the grantor that apparently incon-
sistent provisions shall all stand, it will be given that 
effect, is possible. A clause should not be construed as 
repugnant to the grant, and, therefore, void, so as to de-
feat the manifest intention of the parties.

13  Cyc., 6 18 .
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The granting clause of a deed read to the party of 
the second part “and his children.” The habendum read 
“ unto the party of the second part, his heirs,” &c. Held, 
the grantee acquired the fee simple. Where the grant-
ing and habendum clauses of a deed are irreconcilable, 
and the other parts thereof do not make it apparent 
which the grantor intended should control, the granting 
clause prevails; but, where both parts of a deed may 
stand together, consistent with the rules of law, they, will 
be construed to have that effect.

Kelly vs. Parsons, 128  S. W ., *¡92 .

The grant in fee simple and restrictions in the haben-
dum. Held, the Court, in construing a deed, must har-
monize the different clauses therein, so to give effect, 
if possible, to the language of each clause. The office 
of the habendum clause of a deed is fo define the extent 
of the grant, and it is rej ected only where there is a clear 
and irreconcilable repugnance between the estate granted 
and that limited in the habendum.

McDill vs. Meyer, 12 7  S. W ., 364 .

Where there is a grant by deed, in general terms, those 
terms may be limited and restrained by a recital, stating 
the object of the grant.

Woods vs. Nashua Mfg. Co., 5  N. H., 46 7 .

The whole of an instrument declaring a trust must be 
considered in determining the nature and terms of the 
trust; and where, in the granting part of a deed, a trust 
unlimited in time is declared, but there is a qualification 
inserted at the close of the description of the premises, 
limiting the duration of the trust, the latter clause must
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be construed as a limitation of the general words first 
employed.

Parker vs. Murch, 64 Me., 54-

THE COVENANT.

It may also be argued that the covenant in the latter 
part of the deed was an indication of the purpose, on 
the part of the grantor, to convey an absolutely unquali-
fied title in fee simple. A careful reading of this cove-
nant will demonstrate that it was merely a warranty 
against any acts done by the grantor by which the estate 
and interest granted was encumbered. Undoubtedly, 
this covenant confirmed the granting of a fee simple 
grant as long as the grantee made use of the property, as 
expressly limited in the grant.

It is unnecessary to cite authorities to support the 
proposition that a warranty can never enlarge an estate 
granted by a conveyance, in which a covenant of war-
ranty appears. The rule upon this subject is stated in 
Section 1019 of Reeves on Real Property, as follows:

“Estoppels growing out of covenants of warranty 
“are never any broader than the warranty itself. 
“When, for example, the warrantor purports to con- 
“vey more than an undivided interest in a piece of 
“ land or only a mortgagee’s lien thereon, the estop- 
“pel affects himself and his privies no farther than 
“the extent of such lien or interest.”

Of necessity, the same rule applies where the warran-
tor purports to convey merely a qualified fee and the 
estoppel, therefore, would only affect the grantor so far 
as that character of an estate is concerned.
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Manifestly, the effect of the covenant is that the 
grantor intended to convey all he owned as long as the 
estate continued under the qualification annexed to the 
grant.

EJECTMENT WILE LIE IN FAVOR OF THE 
PLAINTIFF.

The contention of the defendants, as we understand 
it, is that the only right which the Camden & Atlantic 
Land Company retained, after the execution to the Rail-
road Company of the deed, the construction of which is 
the subject matter of dispute, was a mere possibility of 
reverter, and that the conveyance from the Camden & 
Atlantic Land Company to the plaintiff did not vest in 
the plaintiff the right of re-entry, which might be taken 
advantage of upon the breach of the condition reserved 
in the original deed to the Railroad Company, or en-
forced against the Railroad Company if it discontinued 
the use of the real estate in the manner as prescribed in 
such deed.

For the purpose of the discussion, we may concede that 
the Camden & Atlantic Land Company retained a mere 
possibility of reverter when it made and delivered the 
conveyance to the Railroad Company. We also concede 
that for the purposes of this action, as set forth in the 
complaint, and the facts agreed upon, that the right of 
re-entry did not arise until after the conveyance was 
made by the Camden & Atlantic Land Company to the 
plaintiff.

We contend, however, that since 1851, the possibility 
of a reverter is transferable in New Jersey under the pro-



9
i9

visions of the Act of March 14, 1851, P. L., page 282, 
2 Comp. Stat., p. 1539, Sec. 19 .

The expression “possibility of reverter” has been used 
in a variety of senses. Its history and meaning are ex-
plained in Butler’s Note to Feame, Cont. Rem., p. 381, 
as follows:

“ It is generally understood that lands were grant-
e d  originally for the life only of the grantee, then 
“to him and to his lineal heirs, and then to him and 
“his lineal and collateral heirs, and that on every 
“such grant, whether for life or in fee, a right re-
gained in the grantor to the services of the grantee 
“during the continuance of his estate, and to a re-
turn of the land at its expiration. Whether this 
“ right of the grantor depended on an estate for life 
“ in fee, it was of the same nature and indifferently 
“called his revertor or escheat; but, from the remote 
“probability of the return, when the fee was grant-
ed , it became customary to call it after the grant 
“of the fee his possibility of reverter. By degrees 
“that expression was applied to those cases only 
“where a limited fee had been granted, and the word 
was applied to those where the grant had conferred 

“an absolute estate in fee simple. A grant to a 
“man and his heirs of his body was at common law 
a limited fee, and, therefore, after such a grant, 

“a possibility of reverter was said to remain in the 
grantor. When the statute of de bonis converted 

“such fees into estates tail, the return of the land 
was secured by it to the donor, and was called his 

“ reverter. In all these cases the words ‘reverter’ 
“and ‘reversions’ are synonymous.”

Grey on Perpetuities, Section 13 , ha$ the following to 
say with reference to possibilities of reverter:
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“ Some estates are terminable by special or col-
lateral limitations. For instance, an estate to A 
“until B returned from Rome, or an estate to A 
“and his heirs until they ceased to be 'tenants of the 
“ Manor of Dale. On the happening of the con-
tingency, the feoffor was in of his old estate with-* 
“out entry. The’ estate was not cut short as it would 
“have been by entry for breach of condition, but ex-
pired by the terms of its original limitation. After 
“a life estate of this kind, a remainder could be lim- 
“ ited. After such a fee it has commonly been sup-
posed that there could be no remainder, but there 
“was a sok:alled possibility of reverter to the feoffor 
“and his heirs which was not alienable.”

At common law, the possibility of a reverter after a 
fee on condition could not be aliened or devised.

Section 722 of Reeves on Real Property contains the 
following comment upon the possibility of reverter and 
its transferability:

“ The grantor of an estate in fee on condition, 
“having no right or interest left in the property 
“other than the mere chance of regaining it because 
“of a breach, cannot in any way alien such mere 
“chance or right except in the few jurisdictions in 
“which the power to do so is given by local statute, 
“but must either release it to the owner of the prop-
erty, or, upon his own death, let it pass to his 
“heirs. These two things he can do with it, and, 
“ with the exception of the additional rights arising 
“ from local statutes, they are the only two disposi-
tions of it which he can make. This mere right or 
“ chance of regaining by forfeiture an estate which 
“one has transferred in fee on condition, is said by 
“high authority to be not an estate, interest or re-' 
“version, nor, properly speaking, a possibility of re-

A
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“verier. The most exact designation of it is the 
“possibility of forfeiture. If it be not released to 
“the owner of the land, it passes to the heirs of the 
“grantor, not by way of descent, but by representa-
tion. It is to be carefully noted as the one remain- 
“ ing right or instance connected with real property 
“of to-day which, by the prevailing rule, cannot be 
“sold or given away, or otherwise aliened.”

The common law rule regarding this situation has been 
changed in New Jersey by virtue of the Act of 18 51, 
above referred to, which provides as follows:

“From and after March fourteenth, one thousand 
“eight hundred and fifty-one, any person may devise 
“or may convey, assign or charge, by any deed, any 
“such contingent or executory interest, right of en- 
“try for condition broken or other future estate or 
“ interest in expectancy, as he . may have been or 
“shall hereafter be entitled to, or presumptively en-
titled to, in any lands, tenements or hereditaments, 
“or any part of such right, estate or interest, re-
spectively, although the contingency on which such 
“right, estate or interest are to vest may not have 
“happened; and every person to whom any such in-
terest, right or estate shall have been or be devised, 
“conveyed or assigned, his heirs and assigns shall, 
“on the happening of such contingency, be entitled 
“to stand in the place of the person by whom the 
“same shall have been or be devised, conveyed or 
“assigned, his heirs or assigns, and to have the 
“ same interest, right or estate, or such part thereof, 
“as shall have been or be devised, conveyed or as- 
“signed to him, and the same actions, suits and reme-
dies therefor as the person originally entitled there-
to or his heirs would then have been entitled to 
if no conveyance, devise, assignment or other dis-
position thereof had been made; provided, that no



“person shall have been or be empowered by this act 
“to dispose of any expectancy which he may have had 
“or have as heir of a living person, or any contingent 
“estate or expectancy where the contingency is as 
“ to the person in whom, or in whose heirs, the same 
“may vest, or any estate, right or interest to which 
“he may have become entitled under any deed to be 
“ thereafter executed, or under the will of any liv-
in g  person; and provided, also, that no chose in 
“ action shall by this act be made assignable at law, 
“and that nothing in this act contained shall render 
“any contingent estate or other estate or expectancy 
“ therein mentioned liable to be levied upon and sold 
“by virtue of an execution.”

The Supreme Court of this State, in Cornelius vs. 
Ivins, 26  Law, 376 , held that the statute above referred 
to altered the rule at common law, and authorized the 
transfer of the right of entry for condition broken or 
other future estate or interest in expectancy by will exe-
cuted after the Act went into effect. This case also held 
that where the right to re-enter for condition broken ex-
isted, an actual entry was not necessary in order to main-
tain a suit in ejectment.

The following is a quotation from the opinion of Chief 
Justice Green.

“As a general rule, it is not necessary to make an 
“actual entry on land in order to maintain an action 
“of ejectment. The right to re-enter not an actual 
“entry is requisite to sustain the action. * * *
“and, even where, upon strict common law princi-
ples, an entry is necessary, as in case of a forfeiture 
“ of an estate upon condition, to complete the title, 
“an actual entry is not necessary to maintain eject-
ment.”



The latest and most important authority in New Jer-
sey upon this question is the case of Bouvier vs. Railroad 
Company67 Law, 28 1 , in which Mr. Justice Collins 
wrote the opinion for the Court of Errors. This opin-
ion contains a complete historical review of the right to 
maintain an action of ejectment, based upon a condition 
broken, where the plaintiff in such action was not the 
same person in which the possibility of reverter was orig-
inally vested. After admitting that the right to alien 
the mere possibility of reverter before a condition broken 
did not exist at common law, Mr. Justice Collins, in com-
menting upon the Act of 1851, above referred to, uses 
this language (p. 290) :

“ This language does not appear in 7 & 8 Viet., 
“and it seems to me that its effect must be to limit 
“ the authority of a transfer so far as rights of entry 
“ for condition broken are concerned to a transfer 
“before breach of the condition, and that is the con-
tention of the plaintiff in error. It is suggested 
“also that the proviso in the Act, that no chose in 
“action shall thereby be made assignable at law, ex- 
“cepts rights of entry after breach from its opera-
tion, but I do not take this view. Some Judges 
“have spoken of the right after breach as a mere 
“chose in action, but the designation is inaccurate. 
“A right of entry is an interest in land. A chose 
“ in action is perhaps not definable with exactness, 
“but it certainly is not that. It does not extend, 
“even under modern legislation, beyond a right to 
“ recover debit or damages or some interest in per-
sonalty. The Victorian statute included personal 
“property, and the proviso was appropriate. It 
“probably was retained in our Act through inad-
vertence, unless its application was intended to be 
“ to hereditaments having some characteristics of 
“personalty.”
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The 'conclusion reached by the Court was that thè 
statute of 1851 was sufficient to permit the alienation of 
a possibility of reverter.

The Bouvier case is annotated in 60  L. R. A., 150 , and 
the footnotes to the opinion are quite voluminous, and 
contain a number of authorities in other jurisdictions 
which support the proposition that such interest in land 
before breach is assignable under similar statutes.

There can be no doubt, therefore, that the right of the 
Camden & Atlantic Land Company to re-enter the prem-
ises in question, should the Railroad Company discon-
tinue the use as designated in the deed, which constituted 
a possibility of reverter, was transferable, and if the deed 
from the Camden & Atlantic Land Company is sufficient 
for that purpose, the right of re-entry became vested in 
the plaintiff.

We contend further that the deed above referred to 
(C., p. 7 , 1. 20), was sufficient to vest in the plaintiff the 
right to maintain an action of ejectment against the de-
fendant. This question, therefore, is_ to be decided up-
on the inquiry of whether or not the terms of such deed 
are sufficiently broad to transmit to the plaintiff such 
right of re-entry before condition broken.

There seems to be a line of cases which hold that the 
possibility of reverter is not a reversion, and it may be 
that such right would not pass under the general lan-
guage usually incorporated in conveyances covering re-
version and reversions, &c.

The deed from the Camden & Atlantic Land Company 
to the plaintiff is not an ordinary deed of bargain and 
sale. It is apparent, from the language of the deed it-
self, and the purposes for which it was made, as shown



25

by such language, that the selling corporation intended 
to transfer to the purchasing corporation all of its rights, 
property and assets of every sort, kind and description.

The recital therein is as follows:

“ Whereas, the stockholders of the Camden and 
“Atlantic Land Company have caused to be organ-
ized under the General Corporation Act of the 
“ State of New Jersey a new corporation under the 
“name of the Camden, Atlantic and Ventnor Land 
“ Company, in order to do a more general real estate 
“business than is allowed under the charter of the 
“ Camden and Atlantic Land Company, and have 
“ taken shares in the Camden, Atlantic and Ventnor 
“Land Company, in lieu of their shares and prop-
erty rights in the Camden and Atlantic Land Com- 
“pany, upon the understanding and agreement be-
tween all parties concerned that all the property of 
“every description of the Camden and Atlantic Land 
“ Company should be transferred to the Camden, 
“Atlantic and Ventnor Land Company; Now 
“therefore be it resolved, that the President and Sec-
retary of the said Camden and Atlantic Land Com- 
“pany be and they are hereby directed and required 
“ to prepare and execute, under the seal of the com- 
“pany, one or more deeds transferring in due form 
“of law to the said Camden, Atlantic and Ventnor 
“Land Company all estate, rights and interest, both 
“ real and personal of every description, now owned 
“by the said Camden and Atlantic Land Company, 
“ which they shall deliver to the said Camden, At-
lantic and Ventnor Land Company, and thereafter 
“ the books of the said Camden and Atlantic Land 
“Company shall be closed and no further business 
“transacted in its name.”



The vendor, by said conveyance, did

“grant, bargain, sell, release and confirm unto the 
“Camden, Atlantic and Ventnor Land Company, 
“and its successors and assigns, all of its real and 
“personal property and estate of every character and 
“description whatsoever, and all its property rights 
“of every form and character, real, personal or 
“mixed.”

It is difficult to conceive of a more complete and com-
prehensive transfer of property and property rights than 
included within the description of this deed. The very 
purpose of the deed, as shown by the recital and the 
granting clause, was to pass to the plaintiff all property 
of every form and character which, at the time of the 
execution of the deed, was vested in or owned by the 
grantor.

Whether the possibility of reverter be defined as an in-
terest in real estate or in personal property, it certainly 
passed under the sweeping definition of the property 
transferred by this conveyance.

It is true that at the time the conveyance was made no 
breach had occurred, and there was no vested estate in 
the land to convey. It was unnecessary to specifically 
describe the land, out of which there might possibly arise 
a right of re-entry thereafter, because the deed, by gen-
eral terms, covered any rights which might exist in or 
arise out of such premises.

We have not been able to find any authority which 
holds that it is necessary, in the transfer of a possibility 
of reverter, to refer to the same by a specific and express 
assignment thereof.
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It seems to us that general rules, with relation to the 
interpretation to be put upon the property and property 
rights transferred by a deed should control the construc-
tion to be accorded this conveyance.

“ Conveyance of all the grantor’s right, title and 
“ interest in and to certain described property will be 
“construed as a conveyance of all his estate in such 
“property, and the whole estate will vest in the 
“grantee.”

T3  Cyc., 655 .

No property or rights of any sort, kind or description 
•remained in the grantor corporation after the execution 
and delivery of such deed. It was the purpose of the 
parties to divest the grantor of all property in order that 
it might go out of active operation, and thereafter the 
business, for which it had been originally incorporated, 
was to be conducted by the grantee.

The language of the deed would certainly be sufficient 
to result in the assignment or transfer of a chose in ac-
tion.

A very exhaustive examination of authorities has fail-
ed to disclose any specific case where the courts have 
been required to interpret language similar to that incor-
porated in the deed in question here.

It seems to us that the proper interpretation to be put 
upon the general language of this deed is that it trans-
ferred to the grantee all its property rights of every form 
and character, real, personal or mixed, which, by law, 
were capable of alienation.

This construction is supported by the opinion of Chief 
Justice Green, in Sutherd vs. Central Railroad Company, 
2 Dutch., 14 -22 , where the Court had occasion to con-
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strue the words “ all rights of any kind,” contained in the 
first section of the supplement in the Act Concerning 
Wills, Nixon Dig., 877, and the interpretation put upon 
the language was that it meant:

“ A41 rights of any kind, which, by law, were de-
misable.”

The g-eneral words of transfer contained in this con- 
veyance, together with the following language of the 
above mentioned Act of 1851, to wit:

“And every person to whom any such interest, 
“ right or estate shall have been or be devised, con- 
“veyed or assigned, his heirs and assigns, shall, on 
“ the happening of such contingency, be entitled to 
“ stand in the place of the person by whom the same 
“shall have been or be devised, conveyed or assign-
ed , his heirs and assigns, and to have the same in-
terest, right or estate, or such part thereof, as shall 
“have been or be devised, conveyed or assigned to 
“him, and the same actions, suits and remedies there- 
“ for as the person originally thereto, or his heirs, 
“would then have been entitled to, if no conveyance, 
“devise or assignment, or other disposition thereof 
“ had been made,”

was sufficient to vest in the plaintiff in this case a status 
to maintain an action of ej ectment based upon the breach 
of condition after an estate became vested by reason of 
such breach.

It may also be argued that the plaintiff cannot main-
tain ejectment because no right of entry was reserved in 
the deed from the Land Company to the Railroad Com-
pany.
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We contend, however, upon the authority of the cases 
in New Jersey, above cited, that the estate conferred 
by the deed is qualified and conditional, and the follow-
ing language of Mr. Justice Depew, found in 62  L., p. 
268, in the decision of the Pipe Dine case, is dispositive of 
this question:

“ So long as the qualified fee remains, the grantor 
“or his heirs had no right of entering upon the 
“ lands. If the estate granted was terminated by 
“breach of the condition, then the whole estate was 
“gone, and there could be no partial forfeiture. He 
“who enters for breach of condition regularly shall 
“have the land of his first estate.”

In Vannatta vs. Brewer, 32  Bq., 270 , it was held that 
the proper words! to use in creating a limitation are, 
“while, so long as, until, enduring.” -

Blackstone, Book 2 , page 154 , says:

“And when an estate is so expressly confined and 
“ limited by the words of its creation that it cannot 
“endure for any longer time than until the con-
tingency happens, upon which the estate is to fail, 
“this is to denominate a limitation, as when land is 
“granted to a man so long as he is parson of Dale, 
“or while he continues unmarried, or until out of 
“the rents and profits he shall have made five hun- 
“dred pounds and the like. In such case the estate 
“determines, as soon as the contingency happens, 
“and the next subsequent estate, which depends up- 
“on such determination, becomes immediately vest- 
“ed, without any act to be done by him who is next 
“ in expectancy, but when an estate is, strictly speak-
ing , upon condition in deed, as if granted express-
l y  upon condition, to be void upon the payment of
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“ forty pounds by the grantor, or so that the gran- 
“ tee continues unmarried, or provided he go to 
“ York, &c., the law permits it to endure beyond the 
“ time when such contingency happens, unless the 
“grantor, or his heirs and assigns, take advantage 
“of the breach of the condition and make either an 
“entry or a claim in order to avoid the estate.”

It is usual in the grant to reserve, in express terms to 
the grantor and his heirs, a right of entry for the breach 
of the condition; but the grantor or his heirs may en-
ter, and take advantage of the breach, by ejectment, 
though there be no clause of entry.

4 Kent Com., 12 3 , citing.
Wigg vs. Wigg, 1  Atk., 383 ;
Doe vs. Watt, 1  Mann & Pyl, 694 .

A clause reserving the right of re-entry is not neces-
sary to the validity of a condition.

13  Cyc., 685 , citing
Papst vs. Hamilton, Cal., 66  Pac., 10 ;
Gray vs. Blanchard, 8 Pick., 284 ;
Jackson vs. Allen, 2  Com., 220 .

The last point made in the argument for the tenant is, 
that there being no clause of re-entry for breach of con-
dition in the deed, the provision is not strictly a condition 
going to the forfeiture of the estate, but may, for this 
reason, be construed into a covenant. But the law seems 
to be the other way. A clause of re-entry is not neces-
sary to make a condition. Proviso, ita quod, sub con- 
ditione, make the estate conditional. Other words, such

4»
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as si, si contingat, do not make a condition, which will 
work a forfeiture, without clause of re-entry.

Bray vs. Blanchard, 8  Pick., 284 .

Where land is conveyed as condition that it shall be 
used solely for the erection and maintaining thereon of 
a school and residences for teachers and students there-
of, and for no other purpose, the estate conveyed is con-
ditional, and, on the land being abandoned for such pur-
pose, all rights thereto revert to the grantor, and a clause 
of re-entry is not necessary.

Papst vs. Hamilton, Cal., 66  Pac., 10 .

Where there are express words in a deed, which of 
themselves make a condition subsequent, there is no use 
of a clause reserving a right of re-entry for breach there-
of, in order to enable the grantor to avail himself of a 
forfeiture.

Adams vs. Ore Knob Copper Co., 7  Fed., 634 ; 4  

Hughes, 58 9 .

It is not necessary that there be any express power in 
the writings to make re-entry for condition broken.

I 3 Cyc-, 690 , citing
Glocke vs. Glocke, Wis., 89 N. W ., 1 1 8 ;
Thomas vs. Record, 4 7  M. B., 500 .

It is not essential to a condition subsequent in a con-
veyance of property that it be created by express words, 
or that there be any express power in the writings to 
make re-entry for condition broken, or to do anything 
equivalent thereto.

Glocke vs. Glocke, Wis., 89 N. W ., 1 1 8 .
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In a deed of warranty, immediately following the de-
scription of the land conveyed, the grantor inserted a 
provision, “I give the said S. T. R. (grantee), this deed 
on the following conditions, to wit, the said S. T. R. 
shall maintain myself and my wife for and during the 
term of our natural lives,” &c. Held, such a provision 
constituted a deed on condition. For the breach of the 
condition, the grantor or his heirs may enter and take 
advantage of the breach, though there be in the deed no 
right of entry expressly reserved.

Thomas vs. Record, 4 7  M. B., 500 .

The effect of these authorities is that where the words 
of a deed creating an estate are sufficient in themselves 
to create a condition, qualification or limitation, it is not 
necessary to make an express provision for right of re-
entry.

It may also be argued that the decision in Butterhoff 
vs. Butterhoff, 84  L., 285 , will prevent a recovery by 
plaintiff, because no right of re-entry is expressly reserved 
to the Land Company. In the Butterhoff case, the con-
veyance under consideration was made in fee simple, with 
the following provision:

“ This conveyance is made upon the further con-
dition which forms part of the consideration, that 
“ the said Joseph Butterhoff shall provide reasonable 
“ support and maintenance for said John Butterhoff 
“during his natural life.”

It will, at once, be observed that such a condition had 
no reference whatever to the character of the estate con-
veyed. It was a collateral condition with no express 
right of re-entry or forfeiture. In the case, sub judice,
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however, the grant of the land was during the continu-
ance of the use of the land which was conveyed, an en-
tirely different situation.

HAS THE USE, AS QUALIFIED BY THE DEED, 
TERMINATED?

We understand that the Railroad Company, one of the 
defendants in the above cause, contends that the estate 
conveyed to the Camden & Atlantic Railroad Company 
by the Camden & Atlantic Land Company, under the 
deed in question in this case, has not terminated, because, 
by the thirteenth section of the charter of the Railroad 
Company, as amended by the Act of February 19 , 1873, 
P. L., p. 968, such defendant, Railroad Company, may 
have the right to occupy and use the locus in quo for sta-
tion purposes.

One of the facts stipulated in this case is that no part 
of the locus in quo was ever used for station purposes. 
All the premises, until the abandonment by removing the 
same, had been exclusively used to maintain the tracks 
of a siding thereon, which extended from Atlantic ave-
nue to Missouri avenue, and thence down the latter to 
the Excursion House, at the foot of Missouri avenue.

In these circumstances, therefore, we contend that 
there is no merit in the claim that the Railroad Company 
is entitled to retain possession of this tract of land, upon 
the claim that it possessed the right to use the same for 
station purposes.

Furthermore, it appears by the stipulation that the 
Railroad Company, in April, 1916 , sold to Frank Ruffo 
the easterly portion of the lands described in plaintiff’s
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complaint; the westerly boundary of the Ruffo tract is 
thirty feet westerly from Arkansas avenue; and that said 
Ruffo went into possession of the land purchased by him1 

immediately after the execution of the deed.
It also appears by the stipulation that at the same time 

the Railroad Company sold to the defendant, T. Nich-
ols, the westerly portion of the land described in the 
plaintiff’s complaint, the easterly boundary of which is 
eighty-five feet westerly from Arkansas avenue, and that 
said Nichols went into possession thereof immediately 
after the execution of the conveyance.

It also appears from the stipulation that the Railroad 
Company, at the time suit was begun, was in possession 
of a tract fifty-five feet in width, described in the plain-
tiff's complaint, lying between the lands conveyed to 
Ruffo and Nichols, which has since been conveyed to 
one Jackson.

It is apparent, therefore, that it is not possible for the 
Railroad Company to make use of the portion of the 
locus in quo, in respect to which it defends, for station 
or other railroad purposes. Neither do we understand 
that the Railroad Company has ever signified its inten-
tion to devote the said land to such use. So far as the 
lands conveyed to Ruffo and Nichols are concerned, it 
is manifest that the Railroad Company has abandoned 
the use thereof to the purposes for which they were con-
veyed under the deed in question, and they can never 
again be put to that use. The same situation exists re-
specting the portion for which it defends.

We furthermore contend that it is manifest, from the 
language employed in the deed from the Land Company 
to the Railroad Company, that the premises conveyed 
were to be used as a right of way over which tracks might
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be laid, and not for use by the Railroad Company for sta-
tion purposes. The use being thus limited, when the 
Railroad Company discontinued such use and conveyed 
the property to third persons, its rights in the same came 
to an end.

It is submited that the judgment appealed from should 
be affirmed.

Jo h n  S. W e s c o t t , 
Attorney of Plaintiff.

L e w is  St a r r ,
Of Counsel.
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New Jersey Court of Errors 

and Appeals

T e s t im o n y

NEW  JE RSE Y SUPREME COURT 

A t l a n t ic  Co u n t y

Ca md e n , A t l a n t ic  a n d  V e n t o b  
La n d  Co mp a n y ,

Plaintiff,
vs.

W est  Jerse y  a n d  Sea shore  
Co mp a n y  and others,

Defendants.

20

Mays Landing, N. J., October 19, 1917. 

Before H o n . H ow ar d  Ca r r o w , Judge, and Jury. ^  

Appearances:
For the plaintiff, Hon. Lewis Starr.
For the defendants, Hon. C. L. Cole, for Messrs. 

Bourgeois & Coulomb.

Mr. S tarr: I offer in evidence the map o f the 
locus in quo which was offered in evidence at the 
last trial and ask it be marked as an exhibit.
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Testimony

Map admitted in evidence and marked Exhibit 
P-1.

I offer in evidence the charter of the Camden 
and Atlantic Railroad Company, an act approved 
the nineteenth of February, 1873, found in Pam- 
phlet Laws! of that year, page 968.

I offer in evidence a stipulation signed by coun-
sel in the case which was marked P -1 at the trial 
before and ask that be marked as an exhibit.

Stipulation admitted in evidence and marked 
Exhibit P-2.

I also offer in evidence a supplemental stipula-
tion signed by counsel interested in the case and 
ask that be marked as an exhibit.

Admitted in evidence and marked Exhibit P-3 .
2 q  I also offer in evidence stipulation marked an 

additional stipulation, signed by counsel in the 
case, and ask it be marked as an exhibit.

Admitted in evidence and marked Exhibit P-4.
I offer in evidence a certified copy of the deed 

from the Camden and Atlantic Land Company to 
the Camden and Atlantic Railroad Company, 
dated May 1st, 1871, recorded in Book 40 of deeds, 
page ten, in the clerk’s office of Atlantic County, 
which was marked P-2 at the former trial.

gg Admitted in evidence and marked Exhibit P-5 .
The Court : From which you claim there was 

a possibility of reverter?
Mr. Starr: Yes, we claim there was a reverter 

because of the failure to comply with the pro-
visions of the deed. There was certain admis-
sions made at the trial before which are contained 
in a stipulation, and I offer that in evidence as the 
admissions! of this trial.

. _ Admitted in evidence and marked Exhibit P-6.40
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E x h ib it P -2

NEW JERSEY SUPREME COURT

A tl a nt ic  Co u n t y

Camd en , A t l a n ti c  an d  V en tor  
Land  Co mpa n y ,

Plaintiff,
vs.

W est  Je r se y and  Se as h o r e  
Rail r o ad Co mpa n y , Ar ma n d  
T. Nic h ol s  and F r a n k  Ru f f u ,

In Ejectment 
Stipulation.

Defendants.

10

It  is  her eby  s tip ul ate d  an d  ag r eed  between 
John S. Wescott, Attorney of Plaintiff, and Bour-
geois and Coulomb and Thompson & Smathers, 
Attorneys of Defendants, as follows:

1. That the lands and premises described in 
plaintiff’s complaint were conveyed by Camden 
and Atlantic Land Company to Camden and At-
lantic Railroad Company, a railroad corporation 
of the State of New Jersey, by deed bearing date 
the first day of May, 1871, recorded in the Clerk’s 
Office of Atlantic County at May’s Landing on the 
13th day of May, 1871, in Book 40 of Deeds, folio 
10 &c.

2. That Camden, Atlantic and Ventnor Land 
Company, plaintiff, succeeded to the rights of the 
Camden and Atlantic Land Company after the 
execution and delivery of the deed of conveyance 
aforesaid.

20

30

40
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3. That the Camden and Atlantic Railroad Com-
pany was merged into the West Jersey and Sea-
shore Railroad Company, one of the defendants, 
by agreements datèd the 28th day of February, 
1896, filed in the office o f the Secretary of State

2q  at the State House, Trenton, on the 4th day of 
May, 1896, which thereby acquired all of the rights 
o f the Camden and Atlantic Railroad Company in 
the lands in dispute after the execution and deliv-
ery of the deed of conveyance hereinabove men-
tioned.

4. That Camden and Atlantic Railroad* Com-
pany entered upon the lands described in plain-
tiff ’s complaint on or about the first day of May, 
1871, and immediately thereafter, to wit, during

20 the year 1871, constructed a railroad track over 
and along the lands described in plaintiff’s com-
plaint, and continued to occupy said lands with 
its railroad tracks until on or about the first day 
of April, 1916, at which date its tracks were re-
moved therefrom.

5. That on the 19th' day of April, 1916, West 
Jersey and Seashore Railroad Company conveyed 
the Easterly portion of the lands described in 
plaintiff’s complaint to Frank Rüffu, defendant,

^  whose Westerly boundary is thirty feet Westerly 
from Arkansas Avenue, who went into immediate 
possession thereof, by deed of conveyance record-
ed in the Clerk’s office of Atlantic County at May’s 
Landing on the 14th day of June, 1916, in Book 
556 of Deeds, folio 138.

6. That on the 19th day of April, 1916, West 
Jersey and Seashore Railroad Company conveyed

^  the Westerly portion of the lands described in
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plaintiff’s complaint to Armand T. Nichols, whose 
Easterly boundary is eighty-five feet Westerly 
from Arkansas Avenue, who went into immediate 
possession thereof, by deed o f conveyance record-
ed in thè Clerk’s Office of Atlantic County at 
May’s Landing on th 16th day of June, 1916, in 
Book of Deeds No. 557, folio 173 &c.

7. That West Jersey and Seashore Railroad 
Company is still the owner of the lands fifty-five 
fee.t in width described in plaintiff’s complaint, 
lying between the lands conveyed to Ruffu and 
Nichols aforesaid.

8. That defendant Frank Ruffu is in the actual 
several possession o f that portion o f the lands des-
cribed in plaintiff’s complaint lying Eastwardly o f 
a line parallel with Arkansas Avenue and distant 
thirty feet Westerly therefrom.

9. That Armand T. Nichols is in the actual sev-
eral possession o f that portion of the lands des-
cribed in plaintiff’s complaint lying Westerly of a 
line drawn parallel with Arkansas Avenue and 
distant eighty-five feet Westerly therefrom.

10. That West Jersey and Seashore Railroad 
company is in the actual several possession of that 
portion of the lands described in plaintiff’s com- ^  
plaint lying between a line parallel with Arkan-
sas Avenue and distant thirty feet Westerly there-
from, and a line drawn parallel with said Avenue 
and distant eighty-five feet Westerly therefrom.

J. D. W ESTCOTT,
Atty. for Plff.

BOURGEOIS & COULOMB,
Attys. for W. J. & S. R. R.

and Frank Ruffu.
Attys. for A. T. Nichols,
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NEW JERSEY SUPREME COURT

10

W e s t  Je r s e y and  Se ash o r e  
Rail r o ad  Co mpa n y , et al.,

Defendants.

Ca md e n , A tl a n ti c  and  V e nt or  
Lan d  Co mpa n y ,

Plaintiff,
vs. Stipulation. 

Se ash o r e  Supplemental

I t  is  fu r th e r  s tip ul ate d  an d  ag r eed  between 
the attorneys of the respective parties plaintiff 
and defendant as follows:

20 1. That the locus in quo was owned in fee sim-
ple by the Camden & Atlantic Land Company at 
the time the deed was made to Camden &, Atlantic 
Railroad Company in 1871, and that this particu-
lar piece of land was never used by the Railroad 
Company for station purposes, and that it had 
been used prior to the time the tracks were re-
moved for us© by the railroad which ran from 
Atlantic Avenue into Missouri Avenue, and then 
down Missouri Avenue to the Excursion House at 

30 the foot o f Missouri Avenue, and that the deed 
from the Camden & Atlantic Land Company to 
Camden & Atlantic Railroad Company bears date 
the first day of May, 1871, and was recorded in the 
County Clerk’s Office of Atlantic County in Book 
40 of Deeds, page 10 on the 13th day of May, 1871.

2. That the sale of the two pieces of property, 
to wit, one to Armand T. Nichols and the other to 

40 Frank Ruffu, were duly consented to by the Utili-
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ties Commissions of the#tate of New Jersey; that 
Camden; Atlantic & Ventnor Land Company se-
cured its title by deed o f  conveyance from Cam-
den & Atlantic Land Company dated the 8th day 
of May,. 1889,* acknowledged the 19th; day of No-
vember 20, 1891,. in Book 160, page11, a' copy o f  ^  
which is-annexed to this stipulation.

J:. Di WESCOTT,
Attorney o f Plaintiff; 

THOMPSON & SMATHERS, 
Attorney o f Armand T. Nichols*. 

BOURGEOIS & COULOMB, 
Attorneys o f  Defendantsy West Jersey;

& Seashore Railroad Co; and Prank Ruffu.

The  Camden  & A tl a n ti c  Lan d  20
Co;,

to
Th e  Ca md en , A tl a n ti c  & V e n t -

no r  Lan d  Co.

This indenture made this; Eighth day of May in 
the year of ohr Lord one thousands eight hundred 
and: eighty nine, Between The Camdeni and At-
lantic Land Company,, a corporation under: the 
laws o f the State of: New Jersey, of the- first: && 
part,, and the Camden Atlantic and: Ventnor 
Land Company, a corporation under the laws 
of the State o f  New Jersey,, o f  the1 other park . 
Whereas-the said Board of Directors of the said 
Camden and Atlantic Land; Company on the eighth 
day of M ay,.A D. 1889,.duly:paseed the following 
Resolution.. Whereas the Stockholders o f the 
Camden and Atlantic Land Company have-caused 40

Deed.
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to be organized under the General Corporation 
Acc of the State of New Jersey, a new corporation 
under the name of the Camden Atlantic and Vent- 
nor Land Company, in order to do a more general 
real estate business than is allowed under the 

IQ Charter of the Camden and Atlantic Land Com-
pany, and have taken shares in the Camden At-
lantic and Ventnor Land Company, in lieu of their 
shares and property rights in the Camden and At-
lantic Land Company upon the understanding and 
agreement between all parties concerned that all 
the property o f every description of the Camden 
and Atlantic Land Company should be transferred 
to the Camden Atlantic and Ventnor Land Com-
pany. Now therefore be it resolved that the Pres- 

20 ident and Secretary of the said Camden and At-
lantic Land Company be and they are hereby di-
rected and required to prepare and execute under 
the seal of the Company one or more deeds trans-
ferring in due form of law to the said Camden 
Atlantic and Ventnor Land Company all Estate 
Eights and Interest both real and personal of 
every description now owned by the said Camden 
and Atlantic Land Company, which they shall de-
liver to the said Camden Atlantic and Ventnor 

3() Land Company, and thereafter the books of the 
said Camden and Atlantic Land Company shall be 
closed and no further business transacted in its 
name. Now therefore this Indenture Witnesseth, 

.that the said Camden and Atlantic Land Company, 
in consideration of the premises and for a valua-
ble consideration to the said Company paid by the 
said Camden Atlantic and Ventnor Land Com-
pany, at and before the ensealing and delivery of 

40 these presents have granted, bargained, sold, re-
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leased and confirmed, and by these presents do 
grant, bargain, sell, release and confirm nnto the 
said Camden Atlantic and Ventnor Land Com-
pany and to its successors and assigns All its real 
and personal property and estate of every charac-
ter and description wheresoever and all its prop-
erty rights of every form and character real per-
sonal or mixed. To have and to hold the said 
estate and premises hereby granted iwith the ap-
purtenances unto the said Camden Atlantic and 
Ventnor Land Company its successors and as-
signs forever. In witness whereof the said Cam-
den Atlantic and Ventnor Land Company have 
pursuant to a resolution of said Company caused 
its common seal to be hereunto affixed the day and 
year aforesaid.

SAMUEL RICHARDS, 
President.

(corporate seal of the C & Atl. L. Co.)
Sealed and delivered 

in the presence of
S. Bartram Richards,

Secretary and Treasurer.

Pennsylvania, 1
Philadelphia County, » S'

Before me a Commissioner of deeds for the 
State of New Jersey residing in Philadelphia and 
duly commissioned and qualified came S. Bartram 
Richards personally known to me, who being duly 
sworn saith that Samuel Richards is the Presi-
dent of the Camden and Atlantic Land Company, 
a corporation and body politic in the State of 
New Jersey— and this deponent is Secretary and

10

20
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Treasurer of the same and knows the common seal 
of the said Company; and that the seal affixed to 
the foregoing deed of conveyance is the common 
seal of the said Company; and was affixed by 
the direction of the said President of the said 

2q  Company; and that the said deed was executed 
and delivered as and for the deed of the said 
Corporation for the uses and purposes therein 
expressed, pursuant to a resolution of the Board 
of Directors of the said Company; and this de- 

_ ponent at the execution thereof subscribed his 
name as a witness thereto.

S. BARTRAM RICHARDS, 
Secretary and Treasurer. 

Sworn and Subscribed before me 
2 q  at Philadelphia this nineteenth, 

day of November, A. D., 1891,
Wm. Jenks Fell (Seal)

Commissioner for New Jersey, 
in Pennsylvania.

Reed. & Recorded Nov. 20nd, A. D., 1891.
Lewis Evans Clk.

Book 160 of Deeds, p. 1.
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NEW JERSEY SUPREME COURT

Cam d en , A tl a nt ic  and  V en tor  
Land  Co mpa n y ,

Plaintiff,
v

W est  Je r se y and  Se as h o r e  
Rail r o ad Co mpa n y , et al.,

Defendants.

It  is  s t ipul dat e d  an d  ag r eed  between .the par-
ties hereto that :

1 . At the time of the commencement of this suit 
the defendant Railroad Company was not actually 20 
using the locus in quo, for which it defends, for 
any purpose.

2. At the time of the commencement of this suit 
the Railroad Company had entered into an agree-
ment to sell its title to the locus in quo, for which 
it defends, to one Jackson.

3. That after the commencement of this suit the 
defendant company conveyed the locus in quo to 
one Jackson.

J. D. WESTCOTT, ' 30
Attorneys of Plaintiff. 

BOURGEOIS & COULOMB,
Attorneys of Defendants.

Additional 
Stipulation

10
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Th is  in d e n t u r e  made the First day of May, m 
the year of our Lord One thousand eight hundred 
and seventy-one (1871). b e t we e n

Th e  Ca md e n  an d  A t l a n t ic  Lan d  Co mpa n y /  ’
10

a corporation and body politic, incorporated by 
the Legislature of the State of New Jersey, en- 
o f the first part, and

“ Th e  Ca md e n  an d  A t l a n t ic  Rail r o ad  Co mpa n y / ’

party of the second part. W her ea s , by an act of 
the Legislature of the State of New Jersey, en-
titled*“  An act to incorporate the Camden and At-
lantic Rail Road Com pany/’ approved March 19, 

2 q  1852, the said Company are authorized to survey, 
lay out and construct a railroad from the City of 
Camden, in the County of Camden or from some 
point within one mile of said city, to be deter-
mined on by the said Company, to run through 
the counties of Camden and Atlantic, to the sea, 
at or near Absecom Inlet in the County of Atlan-
tic, with all the powers necessary and expedient 
for this purpose, and more particularly with 
power to have, hold, occupy, excavate, use and 

30 Possess any land necessary for the said road, and 
to agree with the owner or owners of such land 
for the use and purchase thereof 

A nd  wh e r e a s  the said “ Th e  Ca md e n  an d  A t -
l a n t ic  Lan d  Co mpa n y / ’ party of the first part, 
are seised and possessed in fee simple, of certain 
lands and premises, situate on Absecom Beach, 
and County of Atlantic aforesaid, including the 
premises hereinafter particularly described, on 
the route of the said railroad, and the said paity
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of the second part have agreed with the said 
“ Th e  Ca md e n  a n d  A t l a n t ic  La n d  Co mp a n y /* ’ 
for the purchase of so much of the said land, as is 
required for the construction o f the said road, to 
be held by the said Company, their successors 
and assigns, during the continuance o f the said 
road: Now t h is  in d e n t u r e  w it n e s s e t h  tHat the 
said party o f the first part, for  and in consid-
eration of the premises and o f the sum of Four 
hundred and fifty dollars, lawful money of the 
United States o f America, well and truly paid by 
the said party o f the second part, to the said 
party of the first part, the receipt whereof is 
hereby acknowledged, have, and by these pres-
ents, do grant, bargain, sell and convey, unto the 
said party o f the second part, their successors 
and assigns, all the following described Lot or 
strip of land, situate in Atlantic City aforesaid, 
bounded as follows : B e g in n in g  at a point in the 
centre line of said railroad, and in the boundary 
line of a certain Lot or Piece o f Land this day 
conveyed in fee simple, by the said party of the 
first part, to the said party o f the second part, at 
a distance of Eighty-seven and a half feet west- 
wardly from the westerly edge of Arkansas A v-
enue, which said boundary line is parallel with, 
and forty feet distant from  the southerly edge of 
Atlantic Avenue, thence along said centre line, 
following the middle of the track as now laid, and 
curving to the east, a distance of three hundred 
and twenty-four feet to a point in the easterly 
edge of Missouri Avenue (distant two hundred 
and thirty-one feet southwardly from the south-
easterly corner of Atlantic and Missouri A v-
enues aforesaid, which said Missouri Avenue is

■to

20

30

40
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at right angles with the said Atlantic Avenue) 
and having a parallel width on each side of said 
centre line of twenty-five feet. Containing thirty- 
seven hundredths o f an acre of land, be the same 
more or less. Being a lot or strip of land of the 

10  length of three hundred and twenty-four feet, by 
an entire width between parallel lines of fifty 
feet. And is a part of the same premises con-
veyed to the said i ‘ The Camden and Atlantic 
Land Company, ”  by Isaac S. Waterman and 
Mary W., his wife, by deed bearing date Septem-
ber 28, A. X). 1854, and recorded in the Clerk’s 
Office of the said County of Atlantic, in Book P 
of Deeds, page 234, &c. Together with all the 
rights, members, privileges and appurtenances to 

20 the same belonging, or in any wise appertaining, 
and all the estate o f the said party of the first 
part, of, in and to the same.

To have and to hol'd the same unto the said 
party o f the second part, their successors and 
assigns, for the purposes of the said Rail Road, 
for and during the. continuance of the said Rail 
Road, to their only use, benefit and behoof for-
ever. And the said ‘ ‘ The Camden and Atlantic 
Land Company’ ’ do for themselves ana tlieir suc- 

30 cessors, covenant with the said party of the sec-
ond part, their successors and assigns, that they, 
the said “ The Camden and Atlantic Land Com-
pany ’ have not done or suffered to be done anvr 
act or thing to charge, alter or encumber the es-
tate and interest, hereby granted, but that the 
same is hereby granted and conveyed, as full, free 
and entire to the said party of the second part, 
their successors and assigns, as ever it was vested 

40 in the said party of the first part, their 
sors and assigns.

succès-
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In witness whereof the said ‘ ‘ The Camden and 
Atlantic Land Company”  have, pursuant to a 
resolution of said Company, caused their com-
mon seal to be hereunto affixed, the day and year 
first above written.

Signed, sealed and delivered 
in the presence of

The word “ presents”  in the third 
line from the top of the second 
page and the letter “  W  ”  in 
the 29th line from the top of 
said second page, were both 
interlined before signing and 
sealing.

(Seal of 
Camden and 
Atlantic 
Land Com-
pany.)

20
(Signed) W. A. Rh o de s ,, Prest. 

(Signed) I saac  L loyd .

{50c. Int. Rev. Stamp)

State of New Jersey, 
Camden County,

30
I saac  L l o yd , alleging himself to be conscien-

tiously scrupulous of taking an oath, on his sol-
emn affirmation saith, that William A. Rhodes is 
President of “ The Camden and Atlantic Land 
Company,”  a corporation and body politic in the 
State of New Jersey; that he, this deponent, is 
the secretary and treasurer thereof, and knows 
the common seal of the said Comipany; that the 40
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seal affixed to the foregoing deed or conveyance 
is the common seal of the said Company, and was 
affixed in the presence and by the direction of 
the said William A. Rhodes President as afore-
said; that the said deed was executed and deliv- 

jn  ered as and for the act and deed of the said Cor-
poration, for the uses and purposes therein ex-
pressed, pursuant to a resolution o f the Board o f 
Directors of the said Company, and tills depo-
nent, at the execution thereof, subscribed his 
name as a witness thereto.

(Signed) ISAAC LLOYD.
Affirmed and subscribed 

before me at Phila- 
20  delphia this second* 

day o f May, A. D.
1871.

(Signed) J. L. Rowand. j. , ! >-
One of the Masters 
in the Court of Chan-
cery o f the State of 
New Jersey. * ;

30 ------ r------

E x h ib it  P -6

St ipu l a t io n s

Mr. Starr: W e have agreed upon certain facts 
in connection with this matter, a stipulation, 
which I offer.
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(Stipulation marked P I.)

Mr. Starr: We have also agreed that the locus 
in quo was o w e d  in fee by the Camden and At-
lantic Land Company at the time the deed was 
made in 1871, and that this particular piece of jq  
land was never used by the Railroad Company 
for station purposes, and that it had been used, 
prior to the time the tracks were removed and be-" 
fore the railroad could sell a portion of the land, 
for use by the railroad which ran from Atlantic 
Avenue into Missouri Avenue and then down 
Missouri Avenue to the Excursion House at the 
foot of Missouri Avenue.

I also offer in evidence the deed, which is dated 
the first day of May, 1871, recorded in the County 20 
Clerk’s Office of this county in book 40 of Deeds, 
page 10, on the thirteenth day of May, 1871, cer-
tified under the hand and seal of Lewis Evans, 
Clerk.

v
(Deed marked Exhibit P 2.)

Plaintiff rests.

Mr. Bourgeois : The map on the easel is of-
fered in evidence for the purpose of illustration. ^

(Map marked Exhibit D l.)

Mr. Bourgeois moved for a direction in favor 
of the defendant, which was argued and the 
case adjourned to Monday, October 16th, 1916.
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Mays Landing, N. J., October ¡16th, 1916

Hearing resumed at 10 a. m.

Mr. Bourgeois: Stipulated that the sale of 
10  these two properties by the railroad company 

was consented to by the Utilities Commission, 
that is, to Ruffu and Nichols.

Adjournment taken until October 23, 
1916, at 10:15 a. m.

Mays Landing, N. J., October 23rd, 1916.
20

Hearing resumed at 10:15 a. m.

Mr. Bourgeois: In the case of Camden, Atlan-
tic and Ventnor Land Company, Judge Starr and 
I have stipulated that the. Oamden, Atlantic and 
Ventnor Land Company secured its title by deed 
of conveyance from the Camden and Atlantic} 
Land Company, recorded in book , page 

The Court: The Court will deal with the ques- 
30 tion before it some time, and counsel will be noti-

fied and the jury will be called back.

Testimony closed.

Mr. Starr: On behalf of the plaintiff I make the 
motion that the Court direct a verdict in behalf 
o f the plaintiff upon the ground that there was a 

40 reversion of the title by reason of the failure to 
adopt the conditions contained in the deed which

9
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has been introduced in evidence as a result of 
which the title to the property reverted to the 
present plaintiff.

The Court: You claim that that company had a 
possibility, of reverter in the locus in quo f

Mr. Starr: Yes, and that same is now in the jq  
present plaintiff and that we are entitled to have, 
the verdict because of the—

The Court: Because of a breach1?
Mr. Starr: Because of a breach of the condi-

tion of that deed.
The Court: Please state the full grounds of 

your motion.
Mr. Starr: The ground of the motion, if your 

Honor please is that—
The Court: This is a motion for a direction 20 

against the defendant?
Mr. Starr: This is a motion for a direction 

against the defendants upon the ground there 
has been a breach of the condition contained in 
the deed under which the land was conveyed by 
the Camden and Atlantic Land Company to the 
Camden and Atlantic Railroad Company as the 
result of which the title reverted to the persons . 
who succeed to the rights in that land of the 
Camden and Atlantic Land Company. 30

The Court: Under deed of conveyance?
Mr. Starr: Under deed of conveyance which 

has been introduced in evidence.
Mr. Cole: On behalf of Mr. Bourgeois, attorney 

for the defendant, I move for a direction for the 
defendant on the following grounds : There is no 
evidence to show that the plaintiff has a legal 
title to the land described in the complaint or 
declaration or any part thereof. 40
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Second : The evidence shows conclusively that 
the title to the land in question was vested in the 
Camden and Atlantic Railroad Company by a 
deed of conveyance recorded and offered in evi-
dence; that the West Jersey and Seashore Rail- 

10  road Company has succeeded to all the rights of 
the Camden and Atlantic Railroad Company in 
that land, and that the other defendants, and the 
West Jersey and Seashore Railroad Company 
have title by virtue o f a good and sufficient deed 
from the West Jersey and Seashore Railroad 
Company.

Third: That there is nothing in this case that 
would warrant a direction in behalf of the plain-
tiff or would warrant the jury in finding for the 

20 plaintiff upon the theory that the title to this 
land had passed out of the Camden and Atlantic 
Railroad Company by reason of any breach in 
the condition in the deed and that, even though 
there had been a breach in that condition, it 
would not result in law in passing the title, so 
that the title still remains in the Camden and At-
lantic Railroad Company and its successors in 

. title on the record.
The Court: Do you not think that you are re* 

30 quired to show that the Land Company was in 
possession of this land?

Mr. Starr : No, I don’t believe we are entitled 
to show the Land Company was—

The Court: Is that admitted?
Mr. Starr: It is admitted, owned in fee simple, 

it is admitted.
The Court: That i£ admitted that they were in 

possession?
40 Mr. Starr: That the locus in quo was owned
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in fee simple by the Camden and Atlantic Land 
Company at the time the deed was made to the 
Railroad Company; that is in the stipulation.

The Court: Was the Land Company in pos-
session?

Mr. Starr: Wouldn’t make any difference whe- jq  
ther they were in possession or not, if it was ad-
mitted they were the owners in fee simple, that 
carries with it the right to possession. No ques-
tion about the title prior to the time the deed was 
made to the railroad company.

The Court: Is that so, Judge Cole?
Mr. Cole: Why, I wouldn’t want to say that, 

although I really think it is so. You see I had 
no occasion to investigate this question—

The Court: The reason I called his attention 20 
to it, I thought that was one of the grounds of 
your motion, but you both take title from the 
same source.

Mr. Cole: No doubt we get title from the 
Camden and Atlantic Land Company.

The Court: Yes, there must be an admission.
I Mr. Starr: It is expressly admitted, if your 
Honor please, in the stipulation.

Carrow, J . : The estate which the Camden and 
Atlantic Railroad Company took in the locus In 30 
quo under its deed from the Camden and Atlantic 
Land Company was that of a qualified or base 
fee because the use of the land was limited. The 
land was to be used, according to the deed, for 
the purpose of a railroad, and during the continu-
ance of the railroad and not necessarily during 
the life time of the railroad corporation. The 
railroad company was in no position, under its 
charter, to take any greater estate than that which
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I have indicated. Now when the railroad re-
moved its track from the land and; abandoned its

■ * *
railroad: and conveyed, parcels, one and three to 
outside individuals, there was a breach .of. the 
limitation or condition subsequent and that would 

1 q  be so even if  the land, could have been- used: for 
station purposes, for there^ cannot be a station 
without a- railroad. The Camden and Atlantic 
Land Company had. a possibility of reverter, a 
contingent interest, in the land.. This- interest or 
property right was- conveyed. to • plaintiff under 
section nineteen o f  the Conveyancing Act, Com-
piled Statutes, volume two,, page 1539.. The deed 
did not have to mention said possibility o f  rever-
ter specifically, in order to pass it on to plaintiff. 

2Q It was embraced generally and that was-sufficient.
I , therefore,, conclude that plaintiff has a vested 
right of entry and is entitled to'recover. Gentle-
men, return a verdict of guilty against ad. thee de-
fendants^

Mr. Cole: May we have exceptions?
The Court: Y es; full, exceptions are allowed:to 

the defendants for the refusal o f  the Court' to 
direct a verdict for the defendants- as per defend-
ants’ motion, and full exceptions are alloweddhe 

30> defendants to the action of: the Court in directing 
a verdict for  the plaintiff against; the defendants.

HOWARD C ARROW,
Circuit Judge.,
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NEW JE R SE Y  SUPREM E COURT

Ca md e n , A t l a n t ic  a n d  V e n t n o r  
La n d  Co mp a n y , Ejectment 

Action at Law invs.
W e s t  Jerse y  a n d  Seash ore on Postea.

Rail r o ad  Co mp a n y , A r mó n  l John S. Westcott,

F r a n k  Ru f f u .

West Jersey and Seashore Railroad Company, 
Armon (or Armand) T. Nichols, and Frank 
Ruffu, the defendants in this cause, were sum-
moned to answer unto Camden, Atlantic and 20 
Ventnor Land Company, the plaintiff therein, in 
an action at law upon the following complaint: 

Summons Issued August 31,1916. •
Plaintiff, Camden, Atlantic and Ventnor Land 

Company, a corporation under and by virtue of 
the laws of New Jersey, with principal office in 
Atlantic City, demands o f the defendants, West 
Jersey and Sea. Shore Rail Road Company, Arm-
on T. Nichols and Frank Ruffu, the defendants 
therein the possession of a tract or parcel o f land, 30 
with the appurtenances, situate in the City of 
Atlantic City, in said County o f Atlantic, bound-
ed and described as follows: Beginning at a point 
40 feet distant South of the Southerly line of 
Atlantic Avenue, measured at right angles there-
to and 150.6 feet Westwardly from  the Westerly 
line of Arkansas Avenue, measured at right an- 
angles thereto and extending thence (1) South-

(or Armand) T. N ic h o l s  and Attorney.
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wardly and parallel with Arkansas Avenue 55 
feet; thence (2) Eastwardly and parallel with 
Atlantic Avenue 12.86 feet; thence (3) Northeast-
wardly, curving to the right following the arc of 
a circle having a radius of 892.2 feet in length of 

IQ arc 124.75 feet to a point 26.05 feet Westerly or 
the Westerly line of Arkansas Avenue measured 
at right angles thereto and 40 feet Southwardly 
o f the Southerly line of Atlantic Avenue meas-
ured at right angles thereto; thence (4) West- 
wardly and parallel with Atlantic Avenue 124.55 
feet to the place of beginning.

And the plaintiff says that its right to the pos-
session of same accrued on July 27, 1916, and the 
defendant wrongfully deprives it of the posses- 

20 sion thereof to its damage five thousand dollars.
J. S. WESTCOTT, 
Attorney of Plaintiff.

(Filed Sept. 12, 1916).

Defendant, West Jersey & Seashore Railroad 
Company, a corporation of the State of New 
Jersey, answering plaintiff’s complaint, says:

1. It admits that it is in possession of a por-
tion of the lands described in plaintiff’s com- 
plaint.

2. It denies that any right or interest in the 
lands described in plaintiff’s complaint accrued 
to the plaintiff on the 27th day of July, 1916.

3. It denies that plaintiff is wrongfully de-
prived of possession of said lands or any part 
thereof.

40 4. It denies that plaintiff has suffered any
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damage by reason of defendant’s possession of 
said lands.

BOURGEOIS & COULOMB, 
Attorneys o f Defendant.

West Jersey & Seashore Railroad Co.
(Filed Sept. 18, 1916). > jq

Defendant, Armand T. Nichols, says:
1. He defends this action as to part of the 

premises claimed in the complaint, to wit:
All that certain strip or piece o f land situate 

in the city of Atlantic City, county of Atlantic 
and state of New Jersey, bounded and described 
as follows:

Beginning at a point in the southeasterly line 
of Atlantic Avenue, at the distance of eighty-five 20 
feet measured southwestwardly along the said 
line of Atlantic Avenue (one hundred feet wide) 
with the southwesterly line of Arkansas Avenue 
(fifty feet wide), and extending thence by land 
about to be conveyed by the said Railroad Com-
pany to Samuel Jackson, south twenty eight de-
grees ten minutes east sixty five feet, and seven 
tenths of a foot to a point; thence southwestward-
ly on a line curving toward the left with a radius 
of eight hundred and ninety two feet and two 30 
tenths of a foot a distance of three hundred and 
five feet; more or less, to a point; thence by other 
land of the said W est Jersey and Seashore Rail-
road Company* south sixty one degrees fifty 
minutes west seventeen feet to a point .in the 
northeasterly line of Missouri Avenue (fifty feet 
w ide); thence along said avenue, north twenty 
eight degrees ten minutes west fifty three feet 
to a point; thence northeastwardly on a line curv- 40
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lng toward the right with a radius of nine hun-
dred and forty two feet and two tenths of a foot a 
distance of two hundred and sixty two feet, more 
or less, to a point; thence south sixty one degrees 
fifty minutes west ten feet to a point; tiience 

10  north twenty eight degrees ten minutes west forty 
feet to a point in the southeasterly line of Atlantic 
Avenue, aforesaid, and thence along said avenue, 
north sixty one degrees, fifty minutes east sixty 
five feet to the place of beginning. Containing 
seventeen thousand nine hundred and thirty one 
square feet, more or less.

And as to which particular part he denies the 
truth of the matters contained in the complaint.

THOMPSON & SMATHERS,
20 Attorneys for defendant.

(Filed Sept. 9, 1916).

Frank Ruffu, of Atlantic City, New Jersey, one 
of the defendants, answering the complaint says:

1 . Defendant denies that the complainant is 
the owner o f the premises described in the com-
plaint, or that it has any right of possession.

Def enses  :
o U

Defendant is the owner of the property and 
lawfully in possession of the same.

C. L. COLE,
Attorney of Frank Ruffu.

(Filed Sept. 16, 1916).

This case was tried before his Honor, Howard 
Car row, Circuit Court Judge, with a jury, at the
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Atlantic Circuit on the 19th day of October, 1917.
The jury rendered a verdict of guilty against 

each of the defendants, and that the plaintiff is 
entitled to recover the possession of the prem-
ises set forth in the complaint from each of the
said defendants. 10

Whereupon, it is adjudged that the plain-
tiff, Camden, Atlantic and Ventnor 
Land Company, do recover against the 
said defendants «West Jersey and Sea-
shore Railroad Company, Armón or 

Costs $ (Armand) T.Nichols and Frank Ruffu, 
the possession of the premises men-
tioned and described in the complaint 
together with the appurtenances and 
its costs to be taxed. 20

Judgment entered October 25, 1917.

WM. S. GUMMERE,
C. J. •

I, William C. Gebhardt, Clerk of the Supreme 
Court of the State of New Jersey, do certify that 
the foregoing is a true copy of the judgment 
entered in the above stated cause as the same re-
mains of record in my office.

In testimony whereof I have set my hand and 
the seal of said Court at Trenton, this nineteenth 
day of January, A. D., nineteen hundred and 
eighteen.
(Seal)

WM. C. GEBHARDT, .
Clerk.

40
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N o tice  Of A p p e a l  

NEW JERSEY SUPREME COURT

Ca md e n , A t l a n t ic  an d  V e n t n o r  
/ Land  Co mpa n y ,

Plaintiff,
vs. ■

W e s t  Je r s ey  and  Se ash o r e  
Rail r o ad  Co mpa n y , et al.,

Defendants.

To John S. Westcott, Esq., Attorney o f Plaintiff:
Ta k e  No t ic e  that the defendants, West Jersey 

and. Seashore Railroad Company and Prank 
20  Puffu, appeal to the Court o f Errors and Appeals 

from the whole of the judgment entered in this 
cause:

1. Because the Court erred in refusing to di-
rect a verdict in favor of the defendant.

2. Because the Court erred in directing a ver-
dict in favor of the plaintiff.

3. Because there was no evidence before the 
Court to support a verdict in favor o f the plain-

30 tiff. '

4. Because the Court upon the agreed state of 
o f facts adjudged that in the law plaintiff was en-
titled to judgment in its favor whereas under the 
law judgment should have been rendered for the 
defendant.

BOURGEOIS & COULOMB, 
Attorneys of Defendants, West Jersey ana Sea- 

40 shore Railroad Co. and Frank Ruffu.






