STATE OF NFW’JERS&Y
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street , Newark, Na J. -
- BULLETIN 256. . JUNE 28, 1938.
1. APPELLATE DFCISIONQ ~ SANNINO vs. WAY.

HARRY SANNING,
Appellant,

ON APPEAL
THE COURT OF COMMON PLEAS IN AND CONCLUSIONS
FOR THE COUNTY OF CAPE MAY AND

ISSUING AUTHORITY,

)

)

)

HONORABLE PALMER M. WAY, JUDGE OF )
)

; RGSpohdént. i

o o - - . . . . . - - . - Y . -

Chavles A. Bonnell, an., Attoxhej for the Appellant
No appearance on behalf of Respondent.
No appearance on behalf of Objectors.

BY THE COMMISSIONER:

This appeal is from the denlal of a plenary retail con-
sump ion license for a proposed restaurant on State ngthy #47
in or near TucKahoe, Upper Township, Cape May pounty

‘Under Rule € of Regulations promulgated by respondent
for Cape May County, as amended May 16, 1938, the issuance of
additional plenary retail consumption llcpnses in the County is
prohibited. The Rule, however, expressly exempts "premises on
whlch a bona fide restaurant without a bar is conducted."

Appellant plans to alter and enlarge his present build- -
ing on the highway and there to operate a bona fide Z-room . ‘
restaurant, for which he seeks the present license. He states
that two gasollne pumps presently located in front of the bulldlng
will be removed by him if the llcenbg is granted. _

Appellant submitted a detailed plan of the proposed
restaurant to respondent, who approved it as savisfactory for
license, subject, however, to respondent!s final determination
whether the restaurant shall contain one large dining room or shall
be sub—d1v1dea into two adjoining dining rooms, as presontlj
plannbd. '

Respondent denied appcllant's application, however, be-
cause of objectors againét the issuance of a liguor license in this
vicinity. Neither respondent nor any of the objectors (all of
whom were duly notified by this department of the hearing on
appeal) entered an appearance herein. ,

Upper Township, approximately 51 square miles in area,
has a population of 1,657 under the 1930 Federal densus but now es-
timated to be 3,000, Presently outstanding in the Townshlp are
three plenary retail consumptlon and two plenary retail distribution
licenses. Appellant's premises are located near Tuckahoe or

New Jersey State Library



BULLETIN 256. - | ~ SHEET 2.

Marshalville, smell unofficial communities which adjoin eachother
~in the Township and neither of which contain any liquor establish-
ments.

It was testified that appellant!s premises are located
State Highway #47 in sparsely settled country, with the nearogt
blﬂbﬂce being approximately 1/2 mile away; that, within a
radlus of 1-3/5 miles of appellant's site, there are but 1l
residences; that, on appellant's side of the highway and extending
back from the road some 3 or 4 miles, there is merbly unimproved
land with "woods" and then swamp; that the hlghway is fairly well
travelled, especially with "shore" traffic in the summer time;
that the nearest licensed places to aplelant!s site are located
3 or 3-1/2 and 9 miles away, respectively, and that the nearest
licensed place on State Highway #47 is 14 miles away.

: It was further tecotified that protesting pec1tlons
éblgn@d by some 60 residents in Tuckahoe) and a favoring petition
signed by some 130 residents in Tuckahoe and nearby communities)
were filed with respondent; that, of the 11 residences within a
radius of l~ 5/5 miles of uDpellant‘s site, there are 3 objectors,
located 1/2, 3/5 and 1-3/5 miles away, respcctlvply, that at the
hearing before respondent, 8 or 10 persons appeared for, and a
like number against, appelLdnt‘g application; that Reverend Walter
Yerkes spoke on behalf of the objectors and protested generally
against any liguor places in the viecinity; that respondent state
at that hearing that he would deny the application because of Rev.
Yerkes! wishes but that he, himself, thought it should be granted
and therefore would not defend his denial on appeal; that the Town-
ship - Committeemen of Upper Township -have no objection against
the license being applied for. '

From the evidence before me on this uncontested appeal,
I must conclude that appellant's application was erroneously
denied. The license 1s, not for a tavern, but for a proposed way-
side restaurant on a fairly well travelled road in open country,
with no other licensed place within miless The objectors, persons
resident a substantial distance away, believe that no license,
even though for a restaurant, should be permitted in this v101n1ty._
However, it appears that nblbh@r rmspondent nor the Townshlp
Committbemen nor a great many residents in Tuckahoe and nearby
communities share such belief. - o

The action of respondent is, therefore, reversed. A
license is directed to issue, subject, however to final approval
by respondent of appellantts plan as being satisfactory and in
accordance with the aforesald regulation promulgated by re-
spondent for Cape May County, and not to be issued until
appellant has removed the two gasoline pumps in front of his
premises and until he hag constructed his restaurant in accord-
ance with the approved plan. -

. FREDERICE BURNETT -
Comm1351oner
Dated: June 24, 1938.
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2. NINORO -~ MINORS MAY NOT SELL OR SERVE ALCOHOLIC BEVERAGES
TEN THOUGH kN EMPLOYMENT PERMIT EAS BEN OBTAINED.

RETAIL LICENSEES ~ MINORS — SALE, OR SERVICE T0, OR ”ONSUMPTION
OF ALCOHOLIC BEVFRAGES BY MINORS ON LICENSED PREMISES, PROHIBITHD.

. Dear Sir:

, There are two questions I would like to put. before
. you.

he first is: Can a girl eighteen years old, who
has her minor permit, be allowed to solicit drinks at a table
and serve them?

- The g=2cond question is: A party came in consisting
of a man and wife, and two youngsters, one twelve and one four-
teen years, both boys. They ordered two bottles ofbeer, which
the walter brought to them. They then asked for anothex glass,
telling Ehu walter tha®t they wanted to give the boys a glass of
beer. 1 did not allow this service, and the party became very
indignant, said they were from New York, etec., etc. Was I right
in my decision, and is this the proper procedure - not to allow
minors to be sgerved in any way whatsoever?

Very truly yours,
BUTTONWOOD MANOR

Thos. O. Koopman

June 23, 1958

Mr. Thomas 0. Koopman,
Buttonwood Manor,
Matawan, N. J.-

My dear Mr. Koopman:

. 1st. It is not permissible for a minor, either man
or woman, to sell or serve any alcoholic beverages, even though
an employment permit has been obtained. The law provides for the
issuance of employment permits to minors, it is true, but express-
ly declares that such employees shall not, in any manner what-
soever sell or solicit sale of any alcoholic beverage. R.S. 35:
1-26 (Control Act, Sec. 23). See the rules governing such employ-
ment, State Regulations Ne. 11, Rule £, Pamphlet Rules, page 52.

. end. You were absolutely right in not permitting your
walter to prov1d@ an extra glass so that the customer could give
beer to the minor. The salv of alcoholic beverages to minors is
a misdemeanor under R.8. 38:1-77 (Conurol Act, Sec. 77); and
subjects the offender tc arrest and fine or imprisonment or both.
Sale or service to minors, or the consumption of alcoholic
beverages by minors on licensed premiges, 1s also in violation
of State Pegulations No. 20, Rule 1. See Re Mount, Bulletin 159,
Item 9, Violation of either the State law or the State Regula-
tions 1s cause for the suspension or revocation of your license.
The only safe course for you to follow is not to allow any wminor
to corisume any alcoholic beV(ragcs on your premlgeb, and 1f there
is any doubt that thg person is an adult, not to serve.

Very. truly yours,
D. "REDFRICK BURNETT
Commissioner
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3. APPELLATE DECISIONS — KLUCKE vs. ORANGE.

EMIL KLUCKE, )
Appellant, )

-V5— ) ON APPEAL
MUNICTPAL BOARD OF ALCOHOLIC ) .  CONCLUSIONS
BEVERAGE CONTROL of the CITY ' "

OF  ORANGE, )
Respondent. )

* L3 . . . - . - e & [ - . . o . ‘)

Russe ll A. Riley, Esq., Attorney for Apﬂelldnt.
Louls J. Goldberg, Esa., Attorney for Respondent.

BY THE COMMISSIONER:

Appellant appeals from a thirty day suspension of his
plenary retail consumption license No. (C-45, 1ssu$d for premlscs»
located at 111-113 Parx Street, Orange, New Jersey.

Respondent éuspended said license after ilndlng
appellant guilty of violating the 9th Section of an ordinance of
the City of Orange, which provides:

"No licensee, his servant, agent or employee
shall allow, permit or suffer in or upon the
licensed premises any disturbance, brawl or
unnecessary noise, or suffer or permit the
said licensed premises to be conducted in
such a manner as to become disorderly."

The  evidence introduced at the hearing herein shows
that a brawl occurred in the barroom of the licensed premises,
during the course of which one patron was struck in the eye and

. on various parts of the head and neck by a broken beer glass
wielded by another patron. As a result, the patron who was
struck lost the sight of one eye and was otherwise severely in-
Jured. The sole question, therefore, is whether the licensee,
his servant, agent or =smployee allowed, permitted or suffered the
brawl to take place. . '

The wan who was injured entered the licensed premlses
aoout 9:00 P. M. About a half hour later he and the man who
subsequently inflicted the injuries engaged in a short argument
about some anciént trouble between them. The licensee admits
that he was tending bar at the time this argument occurred. and
warned the parties to stop. Thereafter there was no trouble
between these two men until approximately 11:00 P. M. when the
brawl in which four or five men participated took place. One
of respondent's witnesses testified that the brawl lasted about
ten minutes, The injured man testified that it lasted about
twenty minutes. A witness for appellant testified that the brawl

- lasted less than a minute, but the latter witness admitted that
he wasn't paying attention to what occurred in the barroom.

-~ Appellant testified that he knew nothing about the brawl
until more than a half hour after it occurred. He attempts to
explain his lack of knowledge by stating that he was tending bar
from 9:00 P.M. until about 11:00 P. M., after which time he left
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the barroom and went to another room on the licensed premises

where he folded chairs from 11:00 P.M. to 12:30 A. M. While the
evidence shows that a B1ngo game, in which about three hundred
people participated, was baeing cuﬁducted in another room on the
licensed premises on the evening in ques tion, I am satisfied from
the twatlmoqy that the Bingo game was still in progress at the

time the brawl occurred. Hence, I do not believe appellant's
testimony that, when thie brawl occurred, he was in the other

room rolding thb chairs which had been occuhlod by those playing
Bingo. The injured man testified that, durlng the brawl, appellant
was behind the bar, and another of respond ntts witnesses testified
that during the brawl appellant was behind the bar and appeared

to be quite nervous.

Appellant was present on the licionsed premises at the
time the brawl occurred. He made no effeort to stop it. He did
not notify the police that 1t had occurred. By his own ad-
migsion, licensee knew that there was bad blood between two of
the npatrons of his licensed premises. Under the circumstances,
he might reasonably nhave anticipated that something more serious
than a mere argument might occur. I find the licensec guilty of
pernitting a brawl upon his licensed premiscs.

Appfllaat argues that his failure to notify the police
was due to the fact that a policeman in civilian clothes was
present that evening at the licensed premlses. A witness, who _
described himself as a chanceman and not a regular police officer,
admitted that he was in appellant's premises at asbout 9:80 P. M.,
when the verbal argument occurred, but denied that he was present
at apout 11:00 P. M., when tho oraml took place. Hence, without
deciding the question as to whether the presencce of a police
officer would in itself absolve a licensee from taking any steps
prGtht disturbances, I find as a fact that the police officer
was not on the licensed premises at the time the brawl occurred.

ct
C

The action of respondent iz affirmed.

D.FREDERICK BURNETT
Commissioner
Dated: June 24, 1938.

CONSUMPTION LICENS
CONSUMPIION - USE

40

EES - SALES IN OPEN CONTAINERS FOR ON-PREMISE
OF OPEN CRUETS OR DECANTERS PERMISSIBLE.

June 11, 1238.
Dear Commlssioner:

Would you please inform us as to whether it is in
accordance with your rulings to serve liguor in cruets instead
of v\ud“)key shot &,ld“”\“

We have experienced great difficulty in servingin:the
latter because of the fact that meny times in the course of
bringing the llquor from tl' bar to the table a considerable
amount would be spilled. This iz also not feasible for room
service,

Very truly yours,
ESSEX HOUSE,

F. W. Wilson,
Monager
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June 23, 1938.

F. W. Wilson, Manager,
Essex House,

. Newark, N. J.

My dear Mr. Wilson:

' It is perm1a51ble, for the reasons given in :

Re Jacoby, Bulletin 60, Item 6, copy enclosed, for plenary retail
consumntion licensees to serve alcoholic bcveragcs for on-premises
consumption in e¢ruets or decanters, provided they are of the open

type without stopper or tep of any kind.

Very truly yours,

D. FREDERICK BURNETT
Comnmissioner

APPELLATE DECISIONS - ADLER vs. CAMP.
IDA ADLER,
Appellant,

-VS— ON APPEAL

the Court of Common Pleas in and
for the County of Ocean and
Issuing Authority,

)
)

- )

HONORABLE PERCY CAMP, Judgc of %) 7 CONCLUSIONS
) _

~ Respondent. ;

- - . . - . - - > - - - - e -

Meehan Broth@rs, Esqs., by John J. M@@hdﬁ Esq., Attorneys
for Appellant.

Joseph A. Citta, Esq., Attorney for Respondent.
BY THE COMJIQSIONER.

This is an appeal from the denial of an appllCuthH by
the appellant, Ida Adler, for a plenary retail distribution
license for premises. lOCdtuu on Highway 37, 485 Washington Strcat
Toms River.

Respondent JuStiflCS his denial on the ground, awmong
others, that the appellant 1s not & fit person to hold a license.

In 1934, investigators of the Department of Alcoholic
Beverage Control seilzed certain alcoholic beverages, alleged to
be illicit, at the premises occupied by the appellant and her
husband, Aaron J. Adler. Thereafter, Aaron J. Adler was convicted
for possession, with intent to sell, of an illicit beveragﬂ in
violation of the provisions of the Control Act.

Lppellant denies that she has at any time participated
in any unlawful alcoholic beverage activity and asserts that her
husband has no interest in the business sought to be licensed.
However, several witnesses produced on behalf of the respondent
directly testified that the appellant participated in the sale of
alcoholic bcveraaco in violation of thc Control Act. One witness
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testified that during Prohibition and in 1934 he purchased alco-
holic beverages from the appellant; another testified that in 1924

- he purchased beer from the apnellant and alcohol for beverage pur-
pose¢s from the appellant!s hugb”nd in her presence; and = third
and fourth ieSElflLQ that they purchased alcoholic beve 1ges from
the annellant during 1234 and oarly in 1935. It is not disputed
that neither the aonellﬂnt nor her husband ha any 1icense during
1934 and 1935.

It is apparently true that the appellant was never
convicted for any crime. Issuing authorities, however, are not
confined to the exclusion of pleOﬂS who have uctu%lly been con-
victed; they are fully empowered to exclude law violators upon
satisfactory evidence thereof, notwithstanding the absence of
criminal convictions See Hodawnish vs. Trerton, Bulletin 121,
Item 6. The Lcsponﬁan'b finding that the appellant is unfit to
hold e license is supported by ample evidence that the vaellunt
engaged in unlawful alcoholic beverage activity during a substan-
tial period of time ¢ollOW1ng the enactment of ~the Contrnl Act.
Conse quently, the denial of her application for license was wholly

justified.
The action of the respondent is, therefore, affirmed.
' . D. FREDERICK BURNETT

Dated: June 25, 19386. Commissioner

6. TWO HUNDRED FEET RULE - LICENSED PREMISES AND SCHOOL ON OPPOSITE
~ SIDES OF THE STREET IN THE MIDDLE OF THE BLOCK - HEREIN OF
INTERMEDIATE CROSSWALKS OTHE RWT%P THAN AT bTRPET INTEPSF“ 'TONS.

June 25, 1938.
William B. Dunn,
City Clerk, '
Selem, N. J.
My dear Mr. Dunn:
I have letter regarding the club license-for which

application has been made directly across the street from the
Market and Grant Street Grommar School, Salem.

e
e
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Your understanding as to the measurement i1s substantial-
ly correct. The distance is measured in the normal way that a
- person would properly walk fram the nearest entrance of the pro-
‘poged licensed premises to the nearest eantrence of the school.
See Bulletin &, Item 8. The course is by public sidewclks and
crosswalks, The shortest distance must be taken, measured along
the inside of the sidewalk and the near side of the crosswalk,
not along the center line.
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I note that both the entrance to tne school and the pro-
posed licensed premises are in the middle of a long block, thus
necessitating, if the measuremsnt is made as above, computing the
distance down Grant Street to Market Street, across at the inter-
section, and up the other side of Grant Street to the nearest
entrance to the school. But I also note that you have a crosswalk
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painted on Grant Street dircctly opposite the Grant Street entrance
to the school and almost opposite the licensed premises, I have
not heretofore had occasion to rule in regard to crosswalks in the
middle of the block. ©No such case has been presented. I can see,
though, that in many cases an intermediate crosswalk mey be en-
tirely proper; e.g. where the block is exceedingly long, ond, as
in the instant case, there is & school in the middle »f 1t; also,
in rural districts where 1t may be a substantial distance to an
intersection. I shall, therefore, rule that where there is a
crosswalk otherwise than at the intersection, reasonably ne cessary
in the circumstances and properly indicated, established and

-policed by the local authorities, that such crosswalk may be used

in messuring the 200 feet distance notwithstanding that it is not
at an intersection.

' If the premises are within 200 fect of the school, in
the 11 ht of the foregoing, it would be unlawful to issue Lne
licpﬂub,

Very truly yours,

D.FREDERICK RURNETT
Commissioner

APPELLATE DECISIONS - TEDONA vs. HACKENSACK.
VINCENT TEDONA,

)
Apnellant, )

~vs—~ ) 0N APPEAL

CITY COUNCIL OF THE CITY OF ) CONCLUSIONS
HACKENSACK, )
Respondent. ;

Feder and Rinzler, Psus., by Joseph A. Feder, Esq.,
Attorncyb for Appellant.
Donald M. Waesche, Esq., “Attorney for Respondent. .

BY THE COMMISSIONER:

Apnellant appeals from respondentts action (l) in sus-
pending his plenary retall consumption license No. C-25 for three
weeks, (2) ordering appellant to restore the premises to the condi-
tion it was in in April 1937, and providing further (8) that, if
he does not comply with Lhese requirements, the license be revoked.

These orders have been stayed in accordance with the
Statute pending the determination of the appeal.

On Septemoow 16, 13 55 respondent adopted an ordilinance
known as Ordinance £226; Section 9 of which provided, among other
things: ‘

%f%thau 1no Plenary Retail Consumption Licenses
shall be granted after Sept. 20, 1985, except to
restaurants, until such time ag the number of
licenses shall have dropped below thirty and in
no case shall any licenses be granted, except

for renewals and restaurant purposes wherg the
total number of licenses so granted totals thirty.

W I\ l\
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"The term restaurant as used in this ordinance
shall be an establishment where the principal
business is that of serving food." (Ttalics mine).

In February 19387 a npellﬂnt applied for a plenary
retail consumption license for premises which he described as
a restaurant at 169 Hudson Street,Hackensack. At that time the
number of such licenses uuLstanalng was substantially mcre than
thirty. Hence, he could obtain a license only by showing that he
plamned to conduct a restaurant.

With his application appellant °ubmitted a sketch

de31gn"u as "Floor plan - Hudson Restaurant. This sketch showed
a main dining room, thirty feet deep by flftaon feet wide, in the
front left part of the licensed premises, to contain elewrn tables
with a ten foét service bar in the rear of the room. The sketch
also shows a smaller dining room, sixtesn feet dezp by fourteen
feet wide, in the right front part, to contain six tables, and a

# kitchen directly behind the main ﬂlnlng room, and to the right of
the kitchen a hall, ladies! room and ments rooim. :

The minutes of reéspondentts meeting held on April 5,
1937 show that a communlcatljn was received from the City Manager
stating that 'the plans filed for the layout of the restaurant
indicate that Mr. Tedona is complying with the City ordinance
relative to having the restaurant business the principal businessh,.
and that thereupon the respondent granted the license applied
for. The vote on the resolution to grant the license was four
in favor and one against, and the Mayor and one of the Council-
men qualified their votes by saying that they voted "aye" with
the understanding that Mr. Tedona be notified that he cannot serve
drinks at the service bar. It does not appear, however, that
any such condition was endorsed or otherwise legally imposed
upon the original license. In June 1937 appellantt!s license was
renewed uncondltlonally by a unanimous vote.

The charges which resulted in the instant action
allege, in substance, that appellant fraudulently represented
in his application that the premises were tc be used as a
restaurant, whereas he intended to use them and did use them
as a saloon, and that appellant made misleading statements and
suppressed material facts in order to secure his license In
addition to said charges of frduouxent mlsrcorcsentatlon the
sixth paragraph of said charges reads

"That the 1icensed premises at 169 Hudson Street,
Hackensack, New Jersey, are not used as a restau-—
rant afd Plenary Retall Consumption License #C-25
is, therefore, in viclation of Section 9 of
Ordinance 226 3t which prohibits the issuance of
any plenary retail consumption licenses, except
to restaurants, until such time as the number of
licenses shall have dropped below thirty (30)."

When appullant started operations in April l9a7, his
premises apparently were arranged in substantial compliance with
the floor plan he had submitted, although he seems to have sub-
stituted booths for some of the tables in the main dining room.
Shortly thereafter the words "Hudson Restaurant" were placed on
both windows at the only entrance which led to the main dining
rOO0M. The premises remained in thet condition when the license
was renewed in June 1937.

Oon July 29, 1937 appellant'!s attorneys wrote tc the
State Department stating that their client conducts a restaurant
and inguiring whether or not their client has 2 right to sell over
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the bar at his place of business. On the same day a renly was
seat to saild Mttorncyu advising that: o

"funicinal governing bodies have the power under section
37 of the Alcoholic Beverage Contwrol Act, subject to the
“approval of the Comm1051oncr first obtained, to regulate
the conduct of any business licensed to sell dlCuhOllL
‘buverages at retall and the nature and condition of the
preimises upon which any such business is to be conducted.

"The govérning body of Hackensack has not submitted to

the Commissloner for approval any ordinance or resolution
‘which seeks to prohibit any plenary retall consumption

" licensees from selling alcoholic beverages at bars,., Con-
sequently, there is at present no valid regulation in
Hackensack which forbids Mr. Tedona, as the holder of
plenary retail CQHSUMUthH license C-25, frowm selling
alcoholic beverages at a bar located within nis lic&nsed
premises, situated at #1629 Hudson Street, Hackensack.!'

A copy of said letter wds sent to the City Manager of
Hackensack. '

n August 11, 18387 appellant's attorneys again wrote:

"Our client called yesterday and asked us 1f there are
any objections of any kind for his displacing a small
bar for a large one. Our own opinion was that we
knew of no legal obstacle. However, we felt 1t best
to again communicate with you end inguire if there

- has been any change of attitude on the part of your
d@partmunt in any way and whether or not we are cor-
rect in the advice that we gave him."

On August 18, 1937 the following reply was sent to
said attorneys:

"There is nothing in the Control Act or in the regula-
tions of this Department which would prohibit any
nlenavy retall consumption licensee frox substituting

largbr bar for a smaller one within the licensed
prpmlsps. However, municipal governing bodies have the

“power under section &7 of- the Alcoholic Beverage Con-
trol Act, subject to the approval of the Commissioner
first obtained, to regulate the conduct of any business
licensed to sell aleoholic beverages at retail and the
nature and condition of the premises upon which any
such ‘business is to be conducted.

"The governing body of Hackensack has not subu¢ttcd to
the Commissioner for approval any ordinance or resolu-

ction which sseks to regulate the size or condition of
bars within the license d premises of plenary retail
consumption licensees. Consequently, there 1s at
present no valid regulation in Hackensaci which forbids
Mr. Tedons, as the holder of plenary retail consumption
license #C-25 from bubstituting a larger bar for a.
smaller one within his licensed pr@mlS€uq situated at
#169 Hudson Street, Hackensack.! '

Copy of this letter was also sent to the City Monager.
On August 24, 1337 he acknowledged receipt, and said:
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"The license which was issued to Mr. Tedona,last

year, was given to him under the provisions of the
ordinance which stated that the restaurant business
must be the principal business of his establishument.
At that tlne, Mr. Tedona weas ‘entireiy willing to put
in any size bar we required in order to obtain his
license. However, as soon as he got his license he
immediately started to break his word with us, which
of course didn't mean anything to him apparently. It
is true, we have no regulation in our ordinance as .
to size of bars, consequently we can do nothing about
it. 4 S

"Mr. Tedona and one other licensee, operating under

the licenses given to them under the provisions of our
ordinance relating to restaurants, have violated their
agreements with us and naturally we do not feel par-
ticularly kindly toward them. The way thnese wen have
conducted themselves is rpsponblbl for the amendment we
are passing to ovur present ordinance prohibiting the
issuance of any further licenses.”

The -amendment to the ordinance referred to in said
letter was adopted on October 4, 1937 and amended Section 9
referred to above by omitting the exception'in favor of restau-
rants, and meking certala other changes, none of which, however,
has any bearing upon the present appeal. ’

After the foregoing correspondence with Tedona's at-
torneys, appellant remodeled his main dining room. He removed
the small service bar and the booths which had previously existed

- to the right of the room and installed a twenty foot bar along
the right side of the room. He installed fifteen stools in front
of the bar. Some booths with tables remain to the left of the
main dining room. n uUptCMbLC the name "Hudson Restaurant!" was
removed from the windows and "Hackensack Long Bar® substituted
therefor. Below the words "Hackensack Long Bar'" on both windows
there now appear in much smaller letters the words "Quick Lunch.
The windows are now decorated with liquor ads. No one would know
from the outside that this is a restaurant. Tveryone would
believe it was a saloon. And tiis is so despite the fact that
appellant maintains a kitchen and that meals may be obtained
on the licensed premises. '

There is not sufficient evidence to show that appellant
fraudulcntly misrepresented to respondent that he intended to con-
duct a restaurant whereas he 1ntbndeu to conduct a saloon. The
facts lead me to believe that there has been a gradual metamorphosis
from one class of business to another, followed by a quick and
thorough upheaval in September 1937, after the correspondence
with Tedona's attorneys as aforesaid, but the change has been so
complete that, had the present conditions existed in April, 1987,
the license would never have been granted. It i1s immaterial
whether appellant has adecuate kitchen facilities or a chef or
wailtress. The question is whether his principal business is that
of serving food. If so, he ils conducting a restaurant within the
meaning of the ordinance. If not, he is conducting a saloon.

There is no evidence in the record to show the percentages of in-
come received by appellant from the sale of ford and from the sale
of liquors. It is admitted that appellant buys his foodstuffs,
not from wholesalers, but from his sister who conducts a small
store in an adjoining property. The evidence shows that he pur- .
chases about twenty dollars worth of foodstuffs per week from his
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‘sister. I am satisfied that the principal business presently
conducted on the licensed premises is the sale of liquor rather
- than the sale of food.

Since there is no evidence to sustain the charge of
frouuulent misrepresentation in obtalning the license or the
renewal thereof, the only ground that remains to be considered
is the sixth charge set forth above. R. S. 33:1-3l (Section 8,
of the Control Act) provides, among other things, that a license may
be suspended or revoked for "any other act or happenlﬂ” occurring '
a’ter the time of making of an application for a license which,
if it had occurred before said time, would have prevented the lssu-
ance of the license.® This language might perhaps be construed to
warrant suspension or revocation of Tedona's liceunse under the
facte brought out in this case. If the subseduent act or happen-
ing had been the commission: of a disqualifying crime or of some
grave offense under the Control Act or the £tate rules and regula-=

~tiong, or anything else which stood out crystal clear as fairly
coming within the meaning of this omnibus or catch-all clause,
I should have no compunction in affirming the action of rcsponuent.
As it is, I feel reluctant to apply 1t to the particular case.
True, the attorneys of appellant had no right whatsoever to assume
that, becausas the governing body of Hackensack had not submitted
for approval any ordinance or resolution regulating the size or
condition of bars, that they never would or could. True, it
does look as if someone had tried to be over-smart in "beating
to it" the governing body of Hackensack little realizing that
that body had and has it within its power at any time to regulate
the size or condition of bars within licensed premises. On the
other hand, it never did exercise that power and has not done so
even up to the present time. Appellant was within his technicel
rights in enlarglng his bar so long as the mun101palltv did not
act, but such right endures only until the municipality does act.
In grasping and exercising this temporary advantage, what he has
really done is to lose sight of the fact that he has, in substance,
-converted his restaurant into a saloon. It is the final result
which stands out as the real offense and not so much the gradual
steps by which it was accomplished. Taking into consideration
all c1r0umstancpb, I think it only fair to set aside the suspen-
sion of the license provided, as hereinafter set forth, the
licensee does everything herein to be required of him.

The present mode of operation, however, cannot be
permitted to continue, as it is clearly in violation of the terms
of the ordinance under which the license was granted. ‘

'Appellant will be offorded an opportunity to restore
the premises to the condition in which they existed in April 19%7.
Such chunges must be made within fifteen (15) days from the date
hereof. "Appellant must submit proof to me within said time that
sald changes have been made. If such proof is presented, a
further order will be entered reversing respondent'!s uctlon in
suspehding the license. Otherwise, an order will Dbe entered sus-—
~pending not only appellant's license for the current fiscal year,
nunc pro tunc, but also any renewal license at the sane plabe uhaf
he may obtain for th@ fiscal year to begin July 1, 1938, for the
balance of their respective terms. Respondent is directed to is-—
sue a renewal llcensc to appellant subject to the terms of these
conclusions, prov1deo, however, that all statutory rcquisites in
respect to the issuance of such license have been or shall be
complied with by appellant, and further providing that there is
no personal disqualification againot him or aga vinst the premises
in muostlon, other than matters arising out of the controversy at
issue herein.
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Jurisdiction of this case will be retalned subject
to the entry of further orders herein.

D. FREDERICK BURNETT
Commissioner

Dated: June 25, 1938.
SIGNS - DOOR PUSHERS ADVFRTTSTNG ‘THE NAME, BRAND OR TRADF~MARK

OF ANY MANUFACTURFR OR WHOLESALER OF ALCOHOLIC BEVERAGES MAY
NOT BE USED ON THE EXTE RlOR O0F" DOO= S TO TFTAIL PREMISES.

June 23, 1958.

Mr. Thomas Fornataro, _ :
Atlantic City, N. J. , : ’ i

My dear Mr. Fornataro:

I have your letter re the door pusher bedrlng the
lpgend "old Mllwaukce Beer .M

nold Milwaukee" is the trade name used by the

- Booth Bottling Company, Inc., 250 Atlantic Avenue, Camden,

the holder of Limited Brewery License No. 9, under mhlch it
bottles and distributes Schlitz Boer.

It is not permissible for a retailer to display
on the exterior of the licensed premises any sign bearing the
name, brand or trade-mark of any manufacturer or wholesaler
of alcoholic beverages. State Regulations No. 21, Rule 2
(Pahmphlet Rules, page 64).

Door pushers advertising 0ld Milwaukee Beer may
not, therefore, be used, as illustrated in your photograph, on
the exterior of doors to rotaLI premises.

| Very truly yours,

D. FREDERICK BURNET
Commissioner

ORDINANCES - HOSTESSES —~ THE ASSEMBLING OF WOMEN ON LICENSED
PREMISES FOR THE PURPOSE OF ENTICING CUSTOMERS - THE PRObLEN AND
THE PROPOSED SOLUTION DISCUSSED.

June 26, 1938,
Joseph B. Sugrue, Esqg.,
Assistant Corporation Counsel,
Newark, N. J. .
My desr Mr. uugrue.

T have before me your letter of February 25th and the

" proposed ordinance prohibiting female entertainers, patrons and

employees of licensees from soliciting or 1ndu01ng mele patrons
to purchase alcoholic beverages.

The proposed ordin=a nce prov1dea

"l. No female enterteiner, female patron, or
female employee of any holder of a2 license issued by
the City of Newark for the sale of alcoholic beverages,
shall solicit or induce any male patroa to purchase
alcoholic beverages in or upon any premises licensed



BULLETIN 256, - SHEBET 14.

for the sale of alcoholic beverages,

"2, No holder of a license for the sale of alco=
holic bev rage shall allow, suffer or pormlf any female
entertainer, female pa trum, or female employee to solicit
or induce any male patron to purchase alcoholic beverages
in or upon any premises licensed for the szle of alcoholic
beverages, : : ~

"3, No employee of o holder of a license for the
sale of alcoholic beverages, shall allow, suffer or permit
any female entertainer, femals patron, or female employec
to solicit or induce any male patron to pquhwoe alcoholic
beverages in .or upon ths premises licensed for the sale of
alcoholic beverages.’

"4, Any person whno shall violate any of the pro-
visions of this ordinance shall upon conviction thereof,
forfeit and pay a fine not exceeding One hundred doliaLSv
($100.00) or be 1mpr1€on@u for a p@i?Od not exceeding

thlfby (50) aﬂy both, in the dis icretion of the court
imposing the same.n
. am glad that the City Commissioners are conteu plutlng
the ¢ dontlon of an ordinance which is obviously zaimed at the
hostess racket. I ca nnot, nowcvcr applcvr it in its present
form. In some respects it is br ad that 1t prohkibits conduct
in no way reprehensible, and ln others it doeg not go far enough.

For exasmple, the use of the phrase "female patron.

If no female patron may induce any male patron to purchasc alco-
holic beverages, would 1t not be a violation of Bection 1 if, in

a tavern, a wife suggested to her husband thnt thev have 010
wore drink before they departed? And how could the tavernkespor
prevent such conduct? Yet if he permits it, it is a violation

of Section 2. And his bartender and waltress violate Section
$ 1f they allow it. The hostess evil has no connection with
bona fide patrons sollciting or inducing the purchase of drings;
rather it involves employees who get a perccntdgﬂ of the amount
that they can induce the customer to spend. The ordinance

should, therefore, be confined to female employees, omitting all
reference to female patrons. What you have in mind, I take it,
are those women ostensibly on their own but who have secret
liaison with the licensees for %the payment of commissions. This
will have to be worked out by the use of appropriate language to -
fit the facts. You will find 2n ordinance which withstood court
test set forth in Hoboken vs. Goodman, 68 N.J.L. 217. It forbade
the employment in licensed places of any female to sell, offer or
distripute alcoholic bbv‘rabes or as "women conversatlionalistst

(a terw of broad import), or for the purpose of ttractlng persons,
and forbidding the assewbly of females in such pia for the en-
ticement of customers or making assignations for impr opﬂr puﬁpogeb.
I suggest that you =zlso exa mlabﬁ for constructive lde ne
Considine, 83 Fed. 107 (ﬁ Wash., 1897); Ex parte HaYes, 98 Cal.
555, 33 P. 337 (1893); State vs. Congidine, 16 Wash. 358, 47 P.
755 (1897); Bergman v. Cleveland, 89 Ohio St, 6ol (1894), Statb
vs. Reynoldsg, 14 Mont. &85, 36 P. 449 (1894); 1 woollen &
Thornton, Intoxicating quuors (1910), secec. 110, Black Intoxicat—

ing quuors (1892), sec. £&87. Also see Ex parte Felchin, 9¢ Col.
360, 51 P. 224 (1892); Foster v. Board of Police Commissioners,
102 Cal 483, 37 P. 763 (1894), Walter v. Comumonwealth; 88 Pa.

ftle 1387 (1878) :
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Again, as presently worded; the proposed ordlnance refers
to "premises licensed for the sale ot alcoholic beverages." It
would, therefore, prohibit a female employee of o package store
from sugg stlng to a male customer that he take advantage of the
reduced price and buy three bottles of beer for = quarter instead
of one at ten cents. I do not think it was your intention to
prohibit such solicitation or inducement. Accordingly, the
ordinance should be restricted to consumption licenses and to
beverages to be consumed by the cmployee as well as the butter

'nd egg man.

Flnally, the ordinance prohibits inducement by employees
of holders of licenses issued by the City of Newark. But what
about municipal retail licenses which may be 1lssued by the
State Department pursuant to X.S. 33:1-20 (Control Act, sec. ¥184)?
Such licensees have the same privileges as others; they should be
required to observe the same regulations. Thus thc ordinance
should apply to holders of all consumption licenses, without the
restriction "issued by the City of Newark."

The essence of the hostess problem is that these harpiles
thrive on the natural desire of the lonely mele for companionship
and his sus-eptibility to flattery from feminine 1lips, albeit
over-reddened. Unscrupulous licensees hire hostesses to provide
that companionship, and pay them according to their ability to
get the patron to spend coin of the realm in the place. Any
regulatlon attempting to cope with the problem must, therefore,
strike at its very roots, and prohibit not only the solicitation
or inducement of purchases, but alsc anything calculated to
provideé:. the male patron with an opportunity to purchase a drink
for the employee. This the proposed ordinance does not do.

In Hoboken vs. Greiner, 68 N.J.L. 592, our New Jersey
Supreme Court, referring to the Hoboken ordinance aforesaid,
declared: "The only question in this couse is whether the
rcgulation disregarded was a fair one. We think it was. It is
difficult to imagine a course of conducting a liquor saloon
more deserving of reprobation than the permitting the assembling

“there of women for the purpose of enticing customers. If, as

#e have held, the employment of barmaids may be prohibited,

much more so may the practice plainly tending to immorality and
disorder, of which the conviction before us adjudges the saloon-
kbepef to be gullty "

I shall be glad to go over any revision you may prepare

prior to-its formal enactment.

Very truly yours,
D. FREDERICK BURNETT
Commissioner

DISCIPLINARY PROCEEDINGS — CLOSING HOUR VIOLATIONS -+ MINTH#UM
PENALTY SHOULD BE FIVE DAYS! SUSPENSION EVEN FOR SO-CALLED FIRST
OFFENSE FOR LICENSEES XNOW WELL ENOUGH WHAT THE HOURS ARE.

" June 27, 1938.
BEdward Du Pree,
City Clerk,
Paterson, N. J.
Dear Mr. Du Pree,

' I note from staff report and your certification of
the proceedings before the Board of aldermen of the City of
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Paterson that Joseph Priore, t/a Crystal Gardens Tavern,
charged with the sale of alcoholic beverages during pvohibited
hours on Sunday, pleaded gullty, and his llenSb was suspcnded
for two days.

I understqnd that the Board, in meting out the pen“ltj,
took into consideration the fact that this was the licenseels
first offense. Even so, I respectfully submit that the punish-
ment should have been at least o suspension for five days. These
licensees know well enough what the hours are. I am not at all
impressed with the plea that it was his first offense. My men
did not just happen to be there. They went there because of
receipt of complaints that the licensee was-doing the very thing
at which he was finally caught.

I recommend for this type of infraction, five days
for first offenders; double that for second offenses; and
outright revocation for third offenders.

It would make for consistency, and aid greatly in

stamping out the evil aimed at, if the penalties suggested
were followed in futurc cases of similar violations.

- Very truly yours,
AL .,....,,.,..7(,
A,,/ LZ' z/m/// 3?/%4“1//

Commissioner

New Jersey State Library



