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1. APPELLATE DECISIONS - CARUSO ET AL. v. KENILWORTE AND ZHELESHIK.
FRANK CARUSO and NEW JERSEY o |
TAVEEN. ASSOCIATION,

Appellants,

BOLOUGH COUNCIL OF THE ROROUGH
 OF KENILWORTH and SANDOL
ZHELESNIK,

L N S W

Reépondents‘ ON APPEAL

- e e e mme mee e A% e e e e e e em e e

WALTEE F, HOAGLAND, | CONCLUSIONS AND OHDER
Appellant,
-VS— o

BOROUGH COUNCIL OF THE BOROUGH
OF KENILWOLTH and SANDOR
ZHELESNIK,

D N . " L W W

Respondents

Wlllldm C. Egan, Esq., Attor ney for Appellants.
No appearance on behalf of Niespondent Borough Council.
Anton A. Vit, Jr., Esq., Attorney for Respondent Sandor Zhelesnik.

These appeals have been filed from the granting by respondent
Borough Council of a plenary retail consumption license to
respondent Sandor Zhelesnik for premises known as Lots 27, 28, 29
and 30 in Block 160 on Boulevard near Hichigan Avenue, Borough of

"Kenilworth. Since both appeals concern substantially similar issues,
they will be decided togetier. :

Appellant Frank Caruso is the holder of a plenary retail con-
sumption license in the Borough of honllworth. Appellant New Jersey
Tavern Assoclation is an association composed of liguor licensees
operating in various municipalities in New Jersey, and appellant
Walter ¥. Hoagland resides on ifichigan Avenue near the Boulevard,
Borough of Kenilworth. : -

The license was granted to respondent Zhelesnik at a meeting of
the Borough Council held on February 13, 1946. No bullding has been
erected to date, but plans and specifications for a buillding were
filed with the application. Re Harris, Bulletin 183, Item 11. The
Llicense was granted after respondent Borough Council had previously
amended 1ts ordinance so as to increase the permissible number of
plenary retail consumption 110Lnues from eight to ten. See Caruso v.
Keniiworth, decided nerev1tn. :

nppellants contend that the "action of respondent Borough bounml
was erroneous in that there were already issued and outstanding in
said Borough more such licenses then community needs justified.”
Appellant Walter F. Hoagland also alleges that the action of respon~
dent Borough Council was erroneous because it "failed to considsr the
fact that the location of a licensed premises in our nelghborlood was
not desired by the residents.m
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At the hearing held herein, appellant Frank Caruso testifiled
that he has operated a tavern for the past six years on Zlst Street
near the Boulevard, a distance of approximately four blocks from the
premiges owned by Zhelesnik. He stated that in his opinion there
was no need for an additional license at the premises owned by
Zhelesnik. He admitted that Michigan Avenue, which comnects Roselle
Park with Highway 29, is a2 busy highway. The Clerk of the Borough
testified that seven plenary retail consumption licenses are presently
operating in the Borough; that an eighth license of this type was
granted to one Neville prior to the amendment of the ordinance, and
that similar licenses were granted to Zhelesnik and one Fitzpatrick
after the amendment to the ordinance. No operations are being con-—
ducted under the eighth, ninth and tenth licenses mentioned herein
because these three licenses nave been granted upon plans and speci-—
fications filed with the respective applications.

Walter F. Hoagland testified that he resides at 11 Michigan
Avenue, and that the side of his property adjoins the rear line of
the property owned by Zhelesnik. He further testified that the prop-
erty located on the Boulevard in the vicinity of Michigan Avenue 1s,
for the most part, undeveloped land, but stated that there are a
number of homes on Michigan Avenue south of the Boulevard. He admit-
ted that there were wany factories on Michigen Avenue north of the
Boulevard, and that there was an industrial section on the Boulevard
some distance east of Michigan Avenue. Hoagland testified that in
»' opinion there was no need for an additional license at the
Z.2lesnlk premises.

Sandor Zhelesnik testified that, shortly after his discharge
from military service in June 1945, he made an informal application
for a licuor license for premises on Woodland Avenue, Borough of
. Kenilworth., He was advised by the municipal authorities that it
would be impossible to obtain a license in that section of the Borough
because the section is .residential in character. He then arranged to
purchase from the Borough the four lots on the Beulevard where he
plans to build his licensed premises. These lots are zoned for busi-
ness purposes although at the present time this section of the
Boulevard appears to be undeveloped. Zhelesnik testified that the
nearest licensed place to his property is conducted by Caruso, and 1is
located about 1,500 feet away; that the nearest licensed place on the
Boulevard is known as the Kenllworth Inn and 1s located about 2,000
feet away. He further testified that there are 126 homes and six
factories within a radius of 1,000 feet from his property. He further
~testified that there is heavy traffic on both Michigan Avenue and the
Boulevard, and that on a recent Sunday afternoon he counted two hundred
~automoblles passing the intersecition of these streets within a period
of .one hour. : o ' : : '

Mayor Berzin testified that in his opinion public interest
would be served by the issuance of a license for Zhelesnik's premiges
because. the- six factories referred to employ from four hundred to five
Junadred people. Applications have -also been made for additional indus—
trial buildings in this industrial area of the Borough, and for
tmeinggs bulldings on the Boulevard. Councilman Bmde testified that
. soted in favor of granting the licenss principally because of the
L. .nslent trade, since both the Boulevard and Michigan Avenue are
Ccoanty roads. Councilman Arthur stated that he voted in faver of the
granting of the license because the Kenilworth Inn is crowded. --Coun-—
cllmen Neville, Venice and Koth also testified that they voted in
favor of granting the license in question. ‘

13

At the hearing,ﬁthe;present-population;of the Rorough was esti-
mated to be between 5,500 and 4,000. Considering only - the ratic of
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licensed premlses to Uopulnclon, it mlgmt appeéar that the grantlng
of the license in question was unnecessary. However, the evidence
herein discloses that no Ouher plenary retail coacumptlon license
has” been issued in this particular section of the Borough; that
there are a large number of persons employed in nearby factories
“that the Bou*evaWd and Michigan Avenue are both well-traveled bLah—
ways, and that it is planned to develop the Boulevard for business
purposes; -

Under all the circumstances, the appellants have not sustained
the burden of proof in establishing that respondent Borough Council
abused 1its discretionary power in granting a license to respondent
Znelesnik. The objection of appellant Hoagland can be accorded
little welght because he resides on a side streeu, and it is apparent
that the Boulevard will be developed for various business purposes.
The allegation that appellant Caruso was not granted a hearing upon
his written ODJthlOﬂ has also been considered. It appears that
Caruso was present on the evening of February 13, 1946, when the
license was. granted, but that he did not make any request to be
heard. This may well have been because, as he stated at the hearing
herein, "I didn't think it would do any good." He has been hoala at
the hcurlng held herein.

As the Comm1851oner sald in Williams v. Atlantic City and Rich,
Bulletin 700, Item 1: ' N :

"My dutly in these cases is not to inflict or
substitute my opinion upon or for the opinion
of the municipal issuing authority but, rather,
to detarmjne, ifr ’L,Msonaulf grounds! support
their action and, if so, to affirm whatever
their view and Lfrespective of my own. In this
case, ag in many others, the existence of
'reasonable grounds! may dcpxné upon whether or -
not public convenience and necessity support the
granting of an additional llcenve.“wh*“e it is
appdf@nt, as in this case, that the respondent
issuing authority has carefully considered this
vital iusue,,t“ere exists a pr:summt¢on that the
issuing authority acted properly and in accord
withh the discretionary authority vo“ted in it by
the Alcoholic BQVLPQOO Law.m

Applying the above test, I cannot hold that the action of
respondent Borough Council ”as so unreasonable as to require a
reversal of its action. The action of’ respondent Borougb Council '
must, therefore, be affirmed.

Accordingly, it is, on’ thlb oth day of June, LJ46,

ORDERED, that the appeals herein be and the same are hereby
dismissed. .

ERWIN B. HOCK
Deputy Commissioner.



P!

12.

BERY

o4 BULLETIN 714
APPELLATE DECISIONS - CARUSO ET AL, v. KENILWORTH AND FITZPATRICK.
FRANK CARUSO and NEW JERSEY )

TAVERN ASSOCIATION,

)
Appellants :
P ) ON - APPEAL
 TVS- CONCLUSIONS AND ORDER
BOROUGH COUNCIL OF THE BOROUGH )
OF KENILWORTH and WILLIAM J. A
FITZPATRICK, )
)

Respondents-

— e e e e e e e S e mm e e e e e e

William C. Egan, Esq., Attorney for Appellants
No appearance on behalf of chpondent Borough Counuil.
Philip Ox, Esqg., Attorney for Respondent W1¢]1am J. Pitzpatrick.

‘This i$ an appeal from the grnnting, by respondent Borough
Council, of a plenary retail consum;ﬂslon license to resnondent
William J. Fitzpatrick, for premises on flcﬂlgdn Avenue near High-
way 29, Borough of Kenilworch

The status of appellants herein is discussed in Caruso v.
Kenilworth and Zhelesnik, decided herewlth.

The license in question was granted to respondent Fitzpatrick
at a meeting of the Borough Council held on February £6, 1946. No
building had been erected on the premises in question at the time
of the hearing, but plans and °p@01flCaL10H& for a building were
filed with the appllcatlon. Re Harris, Bulletin 183, Item 11.

Numerous reasons for reversal are set forth in the petition of
appeal. At the ncarlng no evidence was presented to suppcrt many of
these reasons, and the evidence presented as to other reasons set
forth therein is altogether *nadequ te. The only meritorious ques-
tion concerns appellantst! allegations that (1) previous to the
issuance of the Fitzpatrick license there were more than sufficient
licenses issued in Kenilworth teo. take care of the needs of the entire
Borough, and (2) there was no public nescessity for sald license in
the neighborhood where the said licensed premises are located.

lD "C

R

As set forth in Caruso v, Kenilworth and zhelesnik, supra, the
Borough has a population of between &,500 and 4, 000G, with seven
plenary retail consumption licensees presently opbrothg and three
plenary retail consumption licenses granted but not yet ilssued pend-
ing completion of buildings in accordance with plans and specifications
filed. ,

It appears also from the testimony that one of the plenary
retail consumption licensees who is now operating conducts business
in a picnic grove located at the corner of State Highwav 29 and
Michigan Avenue. The Fitzpatrick license has been granted for prem-—
ises on Michigan Avenue approximately five hundred feet south of
State Highway 29 and almost directly opposite a plot of ground for
~hich a license has been granted, but not yet issued, to Mr. Neville.

.~ The fact that one cohsumotlon license has been issued for each
400 inhabitants of the Bowough might indicate, in the absence of any
peculiar circumstances, that there was no need for any additional
consumption license in the Borough. The fact that George's Grove is -
presently operating a short distance away, and that another license
has been granted to Neville, might indicate an abuse of discretion
by respondent Borough Council in issuing a third license in this sec-
tion of the Borough.
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It appears, however, that, for many years prior to 1942e prem-
ises known as the "Log Cabin" were operated as licensed premises 2t
the site now owned by respondent Fitzpatrick. At that time the
nearby picnic grovc was also licensed. The "Log Cabin" bullding was
destroyed by fire.in 1942, but the foundations of the building
remain intact. Respondent Fitzpatrick has been en“ﬂged in the res—
taurcnt business for many years. On June 19; 1945, after making a
survey as to the pOSulDlllty of opening a restau”qrt and tavern on
the site, he purchased the plot of ground formerly occupled by the
"Log Cabin." He thereafter purchased from the United States Govern-
ment two buildings which had been erected at a CCCCamp and dismantled
them with the intbntlon of moving them, piece by piece, to thne prem—
ises for which he secks a license. It appears that there was then a
vacancy in the local ordinance limiting the number of consumption
licenses because at that timg only seven of the eight licensees pro- .
vided for therein had been issued. Some time thereafter sgpondent
Borcugh Council granted the eignth license to Neville upon his plans
and specifications filed for a building almost directly opposite the
Fitzpatrick property. That was the situation when the Borough
Council thereafter amended its ordinance to permit the granting of
additional licenses to Zhelegnik and Fitzpatrick.

At the hearing herein, Mayor Berszin and Councilman Arthur tes-
tified that they voted to gra .t the Fitzpatrick license because the
"Log Cabin" had prevLously done a good business ot this site and
because of the heavy traffic on Statu Highway 28 and Michigan
‘Avenue. At the hearlné Fitzpatricl testified that, in conducting
his restaurant and tavern, he intends to cater principally to tran—
sient trade, particularly to salesmen and truck drivers.  As
indicated above, Neville is not operating and, so far as appears, he
has made no attempt to proceed with his bul]dlﬂo, whereas Fitzpatrick

a8 testified thdt his premises would be completed within a few
months. .

The fact that the Borou gn of Kenilworth has a number of indus-—
trial plants and that a well-traveled highway passes through the
Borough must be taken into consideration in aec;ding whether *the 1in-
crease in the number of licenses from cight to ten was unreasonable.
Under all the ev1dea0u'fresente6 I carnot conclude that such an |
increase was unreasonable. It is apparent that three licensés in
the ﬂOftnLlut section of the Borough are not needed to take eareé of
the needs of the residents of the Borough. However, the explanation
given by the respondent Fitzpatrick indicates that hé intends to
onduct a restaurant and tavern pT'ﬂClp&llJ for transients. Morecver,
1t would seem ineqguitable to permit the prior granting of the Neville
license (under which it is possible that no llquur ct1v1tv will -
ever take nlwce) to bar resoonuunt FPitzpatrick (who appears to be
taking active steps to complete his UrCMISLH> from obtaining a llquor
llcensp to ope”dte on the site of the former "Log Cabin."

In these cases it is not my duty to inflict or substitute my
opinion upon or for the opinion of the municipal issuing authority
but, rather, to determine 1if reasonable grounds sup oort their action
and, 1f so, -toc affirm whatever their v1ew and ir“esprulV@ of my own.
ke Williams v, Atlantic City and Tiich, Bulletin 700, Item 1.

After considering all the testimony, I conclude that appellants
have not sustained the burden of proof in establishing that the action
of respondent Borough Council was so unreasonable as to require a
reversal of i1ts action. .The action of respondent Borough Council
must, therefore, be affirmed.

Accordingly, it is, on this 5th day of June, 1948,

ORDERED, that the appeal here in be and the same is hereby
ismissed. '

ERWIN B. HOCK

Nenntv Commiasgioner.
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3. APPELLATE DECISIONS - CARUS0 ET AL, v. KENILWORTH.
FRANK CARUSO ET AL.
Appellants}A

-V~ ON APPEAL .
< CONCLUSIONS AND ORDER
BOROUGH COUNCIL OF THE
BOKOUGH OF KENILWORTH,

S N SN N A

Respondent

—— — e e e s e o e e mes e e e o

Earl Pollack, Esg., Attorney for Appellwnts.
Norbert T. Burke, Esq., Attorney for RQSpOﬁOOnt

This is an appeal from the action of respondent on November 13,
1945, whereby it amended an ordinance limiting the nuuber of plenary
retail consumption licenses in the Borouvh of Kenilworth.

The notice of appeal is signed by Frank Caruso, the holder of a
slenary retail consumption license in the Borough of Kenilworth, and
by fifty other individuals who are described as residents of the
Borough of Kenilworth. ‘

The evidence herein discloses that, on June 27, 1933, respondent
adopted Ordinance #154 which, among other things, provided that no
more -than eight plendry TPt’ll conisumption llcenses should be issued
and outstandlng in the Borough of" Kenilworth. For the fiscal year
beginning July 1, 1945, seven plenary retail consumption licenses
were issued, thus leuv1ng one vacancy under Ordinance #154. After
July 1, 1Q45 three individuals, nambl v, Robert N. Neville, Jr.,
Sandor M. Zhelesnik and William J. Fitzpatrick, indicated thelr in-
tention to apply to responmdent for plenary’ retaill consumption
licenses. DNeville and Zhelesnik were veterans who had purchased, or
arranged to purchase, lands owned by the Borough of Kenilworth;
Fitzpatrick was a non-veteran who had purchased, or arranged to pur-
chase, property formerly occupied by the "Log Cabin' which, prior to
11942, had been operated as licensed premises. Apparently respondcnt,
at some time after July 1, 1945, granted the eighth plenary retail
consumption license to Ne villo‘for the vacant land which he had pur-
chased, and then introduced Ordinance #1968 which amended Ordinance
#154 so a& to permit the issuance of tbn, 1nsteac of eight, plenary

etall consumption licenses. .

A petition containing the names of one hundred sixty-five per-
sons, who allegedly opposed the inc¢rease in the number of lngnsns,
was presented to respondent and = public hearing upon Ordinance #196
was held on November 13, 1545, at which the objectors were heard.
SUter the objectors had been heard, respondent adopted Ordinance #196
o/ a &+< vote. Hence this appeal.

It is apparent that respondent carefully considered this matter
before adopting Ordinance #196. The minutes of the meeting held on
November 13, 1945 contain the following statement which summarized
~the situation-when Ordinance #1986 was considered for adoption:

"ayor RBerzin stated that prior to a public hearing on the -
ordinance he would like to acgquaint everyone with the cir-
cumstanceés surrounding the introduction of the ordinance.
The Mayor stated that we had one application from a gentle—
man who purchased the land on Michigan Avenues where the
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Cabin was locatedQJ and we have another application from

~a veteran who ﬂppli@d for & license in a residence A dis-
trict. Bclng in a HResidence A district the Zoning Hoard
refused permission and e Vetbrdﬂ is now purchasing land

in a business district. 3 N then received an application
from a third person who was also a veteran and he put in

higs appl cation for a 71censc on the west side of ilichigan
Avenue .S There was only one application open and we had

a problem to see who should get the license. We had several
meetings and we d601qeu w“ would grant the license who
already had the propertd &) forgetting the man who had the
property first but was not 2 veteran. Now we have another
veteran applying for a TrﬁonSf(“y and it is getting to be a
problem and that is the reason we are increasing the number
of licenses from eight to fen.n

In Phnillipsburg v. Burnett; 125 N. J. L. l57,_the Supreme Court

m
e
DJ

"The proposition that & state adwinistrotive officer may
flatly repeal a munilcipal ordinance solemnly passed in
accordance with statmto“y authority contained within the
immediate_text, is-rather startling.

ce

In the same case the Court saild

"The lﬂV“lld?tlng of en ordinance fixing a maximum 1n the

number of licenses is not reasonsbly essential, in our-
opinion, to the accomplishment of any of the designated
purposes inasmuch as the actual limitation in the issuance
.of licenses may be Kfpt by the commissioner, as the appel-
late authority under L. 3. 35 lndw, at a lesser number ‘
when the circumstances justify. o

The decision of the Supreme Court in the Phillinshurg case, supra,
would cause me to hesibate to set aside 2 limiting ordinance duly
adopted unless it uppaireu that such zction was absolutely necessary
for the proper enforcement of the prov15¢ons of the Alcoholic Bever—
age Law. Where the permissible number of licenses has been increased,
objectors have a right to appeal from the subsequent issuance of any
license pursuant thereto and tﬂcrcby to test the reasonableness of
the issuing authority's action increasing the number of licenses.
This procedure was actually followed, so far as the question of addi-
tional licenses in Xenilworth is conc*rned. It has been established
in the cases decided herewith that the granting of two additional
licenses was .not unreasonable. SCL Caruso v. Kennlworuh and
Zhelesnik, Bulletin 714, Item 1; Cﬂrus Ve Fenllworth and Fltzpatr1c3

. uulletln 714 Ttem 2.

Since 1t appears that the additional licenses issued pursuant to
Ordinance #196 were not impropc 1y granted, it follows that the ordi-
nance 1tself, which increased the perm1351ule number of licenses from
eight to ten, is not unrbqsonablv,

The action of r\sponqent is afflrmed
Accordingly,’it is, on this 5th dey of June, 1946,
. OhDERED tﬂct the appeal h@rbln be and the same is hereby
dismissed.

ERWIN B. HOCK
J o Deputy Commrissioner.

Refers to Fltbpatrlcx appllcatlon,
{efcrs to Zhelesnik application;
tefers to Neville application.

/\/‘\/I\
[SNFIVH o

e e’
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4. DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOLIC BEVERAGES TO MINORS -
- FALSE ANSWER IN LICENSE APPLICATION CONCEALING MATERIAL FACTS -
PREVIOUS RECORD - LICENSE SUoPFNDED FOR A PERIOD OF 60 DAYS, LESS
o FOR GUILTY PLEA.

In the Matter of Disciplinary
Proceedings against .

ANTHONY KASICA
2 Monroe Street
Garfield, N. J.;

CONCLUSIONS
AND ORDER

Holder of Plenary Retail Consump-

tion License C-65, issued by the

Clt} Council of tnc City of -
arfield. )

~— NS v p— ~— :

Anthony Kasica, Defendant-licensee, Pro cse.
William F. Wood, Esq., appearvng for Department of Alcoholic
Beverage Control.

Defendant pleads guilty to charges alleging that: (2) on March
SL, 1946, he sold. alcoholic beverages to minors in violation of R. S.
33:1-77 and Rule 1 of State Regulations No. 20, and (b) in his appli-
cation filed with the City Council of the City of Gerfield, upon
which application he obtained his plenary retail consumptlon license,
he misrepresented and suppressed material facts in that he failed to
disclose adequately that licenses which he prcv1ougjy held had been
suspended on two separate and distinct occasions; such misrepresenta-
tion, evasion and suppression being in violation of R. S. 33:1-25.

The file herein discloses that on the early wmorning of March &1,
1946, Alfred B---, age 20, Doris B~~—, age 17, Edward C---, age 17,
Eugene P-—, age 16, and Alfrea S--—, age 15, were observed by ABC
agents consuming beer on the licensed premises.

No reasonable or justifiable excuse may be accepted for'the sale
and service of alcoholic bevbrhgus to l 16 or 17-year-old boys and
girls. : . ,

Defendant has a previous adjudicated record. Effective Januaryé%
1986, defendant's license was suspended for a period of seven aays by
the lOCul issuing authority after having ‘been found guilty of ﬂaVlng
slot machines in the cellar of his licensed premises and possessing A
1llicit liquor. Again, effective August 19, 1940, defendant's license
was suspended for a period of four days by the 100al issuing author-
ity after being adjudged guilty of an "hours" violation and employing
hostesses. 1In his applicaticn for a license for the current fiscal
year, defendant did not disclose his first suspension although he
substantially disclcsed his second suspension.

Under all the circumstances in the instant case, I shall suspend
defundant'% license for a period of sixty days, with flve days' re-
ssion because of the plea of guilty entered herein, making a net
*uspen31on of fifty-five days.

Accordingly, it is, on this 4th day of June, 1948,

ORDERED, that ?Lenﬁry ‘Retail Consumption License C-65, issued by
the City uoun01l of the City of Garfield to thﬂUﬂy Kasica, for prem-
ises 2 Monroe Street, Garfield, be and the same 1s hereby suspended
for the balance of 1ts term, Offbﬁtlve at 4:00 a.m, June 12, 1946;
and it is further

ORDERED, that if any license be issued to this licensee or any
other pergon for the premises in queotlup for the 1946-47 fiscal year,
-such license shall be under sus pCﬂSlQﬂ until 4:00 a.m. August’ 6 1946,

ERWIN B, HOCK
Deputy Commissioner.
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5. APPELLATE DECISIONS - KOODRAY . . P’TLRSON«(CASE NO. 3).

Case No..S ‘ - f‘- I R
ALICE KOODRAY, . )
dppellant, ) ON APPEAL -
s ) ' CONCLUSIONS AND ORDER
BOARD -OF ALCOHOLIC BEVLRAGB 'A> '
CONTEOL OF THE CITY OF .
PALERbON, - o )
Réspondent
= e e e e e e e ----—-)

John C. Baroou; Esq., Attornoy for Appellant,
George Surosky, Esq., Attorney for Respondent.
~James V, McNamara, Esg., Attorney for Objectors.

This is the third uppewl filed from denial of applications to
transfer a plenary retail consumption license from Carmine Cetrano
to appellant hereln, and from premises at 350 Preakness Avenue to

‘premises at 259 Park Avenue, Paterson.

The flTSt appeal was aloconthupd by consent on November 27,
1944, Koodray v. Paterson, Bulletin 641 Item 3.

On  May 9, 1915 respoauent denled a second application by appel-
lant for a trunsfer of the license ilssued to Carmine Cetrano for the
fiscal year 1944-45, and appclLanu agalin apycalbd to the Commissioner.
After the second app‘dl 1 been heard; the license-which was the
uUbJpCt of the appeal expl"cd by its terms on June 30, 1945, before
any decision was rendered by the Commissioner. dowever, o1 February
18, 1946, the Commissioner entered Conclusions and Order in:the
seconU app@al which, of necessity, were of an advisory nature and
‘merely for the guidancelof the parties in the event of a similar
application. In said Conclusions and Order the Commissioner, upon .
the. record th n‘before him, reversed the action of respondent.and.

tﬁ €f - ~ ‘ s , ’
,“lk two lucatlons are over two miles apart. It is not =z
transfer within the same general neighborhood and the

degire of the rua¢01p011tv not to concentrate unduly

Jicensed esta blishments in any one section is entitled to

great welght. Bven where the application for a transfer

“has been within the same general neighborhood, I have sus-

tained the municipality where the testimony supported its

-opposition to the undue concentration ¢f licensed premlses.

Bee Willneris Liquors v, Camden, Bulletin €69, Item 14.

"Respondentts. denial of the application, however, appears to
rest principally on the alleged residential character of the
‘nelg*bov%:mu;Lather than upon the number of. licenses re qulred
to service’ the UCWthO“hOOu. As prnv1ously stated, the
mneighhorhood appears to be of o mixed residential and busi-
e“f azafacter,,w1th the Ompha51g on business. Accordlngly
con the basis of the testimony presented herein, this ground’
doca not appear to be a sufficient reason for denying the
transfer. Further, the testimony does rot disclose whether
~or not there would be an overcruwdlng of licenses in the -
" <neighborhood when compared with other areas in the City of
‘ - Paterson 1if the uppl¢cwtlon for transfer had been grcnted



PAGE 10 | BULLETIN 714

"The announced purpose of the respondent to prev:nt over-—
crowding is commendable. It may very wsll be that, on the
basis of testimony available to the Board but not available
on this appeal, its action was gustiflcd On the record
presented - before me, however, the testimony left much to
be desired.

"The action of the respondent is reversed. As already
explained, this decision, since the license in guestion

has expired, 1s advisory and merely for the guidance of

the parties herein in the event of a similar applicatiocn.
Both parties are, of course, free in any future application
to offer testimony in addition to that already offered in
these proceedings, either with respect to the present
issues or such additional issues as may be raised."

See Koodray v. Paterson (Case #2), Bulletin 698, Item 9.

On March 27, lQ46 res pondent unanimously denied app€llant's third
application for a transier to her of the Cetrano license 1qsuud for
the fiscal year 1945-46. - Renno this appeal. : ,

It is clear, as stated in the Conclusions prev1oub*y rendered by
h@ Commlsgloner, that the immediate p@lgaoorhood of appellant!'s
premises is of a mixed residential and business character, with the
gmphasis on buglness. Appellant'ts premises are located at-the north-
west corner of Park Avenue and Madison Avenue. There are.a number of
business places and residences on Park Avenue in a westerly direction
from Madison Avenue for a distance of at least two blocks to East
18th Street.: There are also a number of business placés, including
“a bus garage, on Madison Avenue in a northerly d"rec+1on between Park
- Avenue and the railroad. However, Madison. Avenue in a southerly
“‘direction from Park Avenue appears to be devoted pr1nc1pally to rés
idences, and the entire section gast of Madison Avenue is a hlghly
r951dcnt1al district, with small neighborhood stores in certain loca-
tions. It is clearly a section in which 2 license may not be denied
rely because of the character of  the neighborhood. Barthold v.
Clifton, Bulletin 160, Item 7; Temperino v. Vineland, Bulletin 240,
Item 8; Brummer v. North Arlington, Bulletin 426, Item 1l. If this
were +he only reason for denial of the transfer, I would be required
to reverse the action of respondent.

It appears, however, from the tectimoqy herein that plenary retall
consumption licenaes have been heretofore issued for premises at
229 Park Avenue and 222 Park Avanc.' These premises are, respective~
ly, about 270 feet and 390 feet west crly from appoll nt's premises.
There has also been issued a plenary retail counsumption license for -
premises at 723 Madison Avenue, approx Lmat ly 400 feet nortncrly from
appellant'ts premises. Commissioner Wegner, who has lived in Paterson
all of his l1fe, and Commissioner Fogarty, who formorly resided in ’
this section of Paterson, testified at the hearing herein that the
licenses presently in existence are adequate to take care of the
needs of persons residing in this section of the city. Eleven objec—
tors, who also testified at the¢ hearing herein, stated that in their
opinion there were a sufficlent number of licensed premises in the
neighborhood of Park Avenue and Madlson Avenue. . B

In an effort to demonstrate tnat dcsplte the qbove test1101@,
there is need for an additional llCCQﬁ@ in this section of Paterson,
apﬁﬂllunt ‘produced twelve residents who testifiled that the licensed
premises conducted by Glazer at 222 Park ﬁvenbc, and the licensed
premlseo Hnown as Nick's at- 2¢9 PQrK ‘Averue, were so overcrowded that

they were unable to service their customers in a proper manner. These
witnesses testified that at noon- tluC and during the late hours of
' > evening they hatd to walt from five to twenty minutes for service

these places. It was alsoc intimated that llcenacd premises at
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723 Madison Avenue were so small that they could accommodete only a
few patrons. On the other hand, five of .-the objectors testifiled that
they visited Glagzer's and Nick's and that these premises were never
overcrowded. Commissioner Wegner stated that he watched the. two
existing places on Park Avenue on a Sunday afternoon and several
nights, and that at no time was there any overflow. eferring to
these places, Commissioner Fogerty testified that "As far as crowding
between 5, 7 and 11, I no+loed no crowding. There i¢ never a crowd
in either of these place . - R

The case pre esents a wide difference of opinion as to the need for
an additional llCPﬂSb in this section of Paterson.. However, the
proof presénted upon the present appeal shows that the members of
respondent -Board, who are familiar with local conditions, have deci-
ded that this additlonal license is not necessary to take care of the
necdu of .persons who reside in tuiS section of Paterson. . Appellant

as not sugﬁalned bﬂb burden of proof in showing that this decision
WiS arbitrary or UthSCOVuDlC. Ao bhe Lomm1g51onex gaid in Spector v.
Roselle, .Bulletin ' 05, ltnm 1z

BTk ek o Weil’CSb blLol ed thmt my functiocn in these cases
is not to inflict or substitute my oplnlon upon or for the
issuing authority but, 1dthL»; to determine-if reasonable
grounds support its decision and, if so, to affirm whatever
their,view and irrespectlw, of my own."

. As to alleged QlSCmelhatlon, appellant introduced evidence which
showed that, in other sections of the City of Paterson, five or six
consumptlon licenses’ are concentrated in one neighborhood. At the
hearing herein Commissioner Wegner testified that nearly all of these
places’ have been licensed for years and that they were licensed prior
to the creation of respondent Bo;rd. He testified that none of the
sections in which the undue concenbration of licenses existed was
simllar in ‘character to the neighboriood considered in this appeal
and that most of this undue conaantr tion was found in the principal
business districts of the city or nbar the wrighu JAeronautical Cor—
poraticon plant. As the Commissionetr said in Vedde v. Lyndhurst,
Bulletin,695ﬁ'1tem 31

The fact that a 1arve number of licensed premises exist in
close .proximity to each other in other sections of the town-
ship doos not show any undue dis crlminutlon' igainst appellant.
That condition in other sections has existed. for a number of
years ;and respondent should be permitted to eliminate gradu—
ally rather than be required to create or p@rnetuﬂte that
1gat181actorV1conQJtlon in any, se**lon 01 uﬁb munL01pqllty

-

2

N

The right to transfer is not 1nhu? snt in uj‘lconue. - Ido not
flpa,\uognvtne ev1danup produced, thot respondcnt acted arbltrarLly
or urreasoraoly or tnduly dlscrlmlnatgu against &ppellanc in refusing
hev application for a transfer of the license in question. For tﬂe

cagsons aforesaid, I- shall a"“lrm the ECblOH of res pondept

Accordlngly,‘lt 185'on this 4th day of June, 1946,

RDERED, that the action of Tespondent be and the same is hereby
afflrmed dnd the apps al herein be and the same is hereby. dismissed.
 ERWIN B. HOCK
.. Deputy Commissioner,
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6. APPELLATE DECISIONS - ROCKAWAY TOWNSHIP TAVERN ASSOCIATION ET AL
V. ROCKAWAY TOWNSHIP AND MEROLLE :

ROCKAWAY TOWNSHIP TAVERN :
ASSOCIATION, MORRIS COUNTY, NEW
JERSEY , .and MORRIS COUNTY
LTCENSED BEVERAGE ASSOCIATION,

~—

~ ow appEar f |
Appellants, CONCLUSIONS AND ORDER
—-VS__

TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF ROCKAWAY ond AUGUSTUS L. MEROLLE,

S~ p—g A’ S S—r

Respondents y

Sidney Simoandl, Esq., Attorney for Appellants. -

Frank C. Scerbo, Esq., Attorney for the Respondent, Township
Committee of the Towu311p of Rockaway.

Albert J. Biederman, Ksq. and EQWufd Brigadier, Esq., AttOTHBYQ for
the Reopondentullcbnb e, Augustus L. ﬂcrolle.

Henry L. Junowskl, Esd., Attﬁrney for Henry Meury, a license holder
and objector,

This is an appeal from the granting of a plenary retail con-
sumption license to respondent Merolle by respondent Township
Committee for o bullding located on the Dryden Estate, Green Pond
Road, in the Green Pond section of Rockaway Towns Nip.

The 1ns+ant license was granted on December 15, 1945 by a two-
to-one vote of the members of the Township Committee. On October 13,
1945 the same members of the Township Committee had unanimously
denisd an application by one Garneau for.a similar license for the
entire premises known as the Dryden Estate, for the stated reason,
cccording to the minutes of that meeting, that there were sufficient
icenmses outstanding to serve the needs of the community.

This case, therefore, 1s substantially on all fours with Taylor
v. South Rlvcr, Bulletin 520, ITtem 4, wherein the Commissioner held:

"It is axiomatic Lhat, under the Alcoholic Beverage Law,
the question of issuance (or transfer) of a municipal liquor
license 1s entrusted, in the first instance, to the sound and
bona fide discretlon of the locel issuing authority. In
~discharge of that function, thé local issuing authorlity, when
acting upon an appiication, is not bound by any doctrine of-

Cres judicata to reach the same decision as upon some previous
application 1nvulv1ng the same applicant and premises.. To

- the contrary, each individual application is necessarily to
be considered on its own full merits. Cf. Lavelle v. Way,
Bulletin 140, Item 1; Bradford v. Paulsbovo, Bulletin 410,
Item 3, The evident and salutary purpose of such a aoctrﬂno
is to enable the municipality to benefit by its own sound
experience and to avoid repetition of what it honestly be-
lleves to have been a past mistake.

"However, while giving full recogniftion to this doctrire,
proper liquor control clearly dictates that an issuing au-~
thority may not be permitted to 'back and fill! in the
applications before it without sound reason therefor.

Where, as here, it has squarely reversed its position, the
burden is upon it to convincingly explain such revercal.
VanKesteren et al, v. Camp, Bulletin 29 6,'Item s Merkowsky
et 2l. v. Bayonne et al., Bulletin 386, Iten 4. Cf ﬂ rthend
Tavern, Inc. v. Northvmle, Bhlletln 485, Item B. (Underw
scoring added.)

ey
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-, In this case, testimony by the vacillating members of the Com-
mittee was that both changed their minds and their votes because they
had heard a rumor that the Dryden Estate, if the license were not.
granted, would be sold to some orglnlzatlon which would use it for
charitable purposes, thercby. causing a loss of $1300.00 in annual
taxes to the munieipality. As, additional reasons, one Committeeman
~testified that he was influenced.to grant the license because of his
belief that an unlawful traffic in licenses,existed which would be
impeded by the grantirg of the instant license, and that the licens-—
ing of the prﬂmlses would bring business to the community. The other
testified that he believed in the issue of llquor licenses WLthout
restr;ctlon to all who sought them.

The reasons m0u1vatlng the change of heart. can scarcely be con-
sidered as related in any way to the basic question whether public
neon551ty and convenience reguired the issuance of the license sought.
Regarding the possible loss of ratables resulting from use of the
property for charitable purposes, it has long been established that
the collection of taxes hag nothing to do with ligquor control.

Re Sofield, Bulletin 28, Item l; Bettlewood Republican Club v. Haddon,

Bulletin 527, Item 2. Nor are the other indicated reasons in any way
related to thée public convenience and necessity warranting the grant-
ing of a liquor license. It follows that the issuing authority has
not sustained the burden of convincingly explaihing its reversal of
position. The cases of Kavookjian et al. v. Highlandg, Bulletin 663,
Ttem 2 and Hearty et al. v. Liberty, Bulletin 671, Item 5, are not
contrary to the ruling in the Taylor case above quotua, since they
are distinguishable on their fa Zets.  In this case, Merolle has tes-
tified that he intends to cater only to business and perscnal
acquaintances. o

Consideraticn of the merits lezds to the same result. Rockaway
Township has a population of 2,423, atcording to the 1940 Federal
census, with fifteen plenary rﬁtull consumption licenses (eyoluding
Merollets) 1ssued and outstanding -- a raetio ¢f one to every 161 per-
sons. In comparison with the ra tlo of one to 1,000 established by
P. L. 1946, c, 147, the community would seem adequately supplied.

See Hudson Bergen County Retail Liguor Stores Association v. Hoboken,
Bulletin 699, Item ; Willisms et al., v. Atlantic Highlands, Bulletin
700, Item 3 \CGTthfdrl denled en banc, Bulletin 71L, Item 18). That
the rural vicinity is adequately sorv1ccd appears from the fact that
a plenury retail consumptiocn llLOHSb is issued and outstanding for
premises immediately adjoining the Dryden Estate.  There appears to
be absolutely no public need for the license issued'to Merolle.

Furthermore, there appears to be o grave jurisdictional defect
which would have precluded the granting of the license had 1t been
p¢aperl} con8¢dored by the issuing authority. There is at least
grave doubt that M erolle was a bona fide resident of New Jersey at
the time of application as required by R. 8. 33:1-25. He had been a
resident of Brocnisn, New York, until November 1, 1945, from which
date he claims establishment of residence in New Jurse‘, Howevor, he
merely "moved in' with "friends" in Bayomnne but, curiously, left his
famlly in Brooklyn and nontinucq to drive his automobile, with New
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York registration plates, as late as the hearing on appeal. It is
significant in this connection that Garneau, whose application for.
license had been denied on October 13, 1945, was then loosely asso-
ciated with Merolle in the pending negotiations for purchase of the
Dryden Estate. The original application was apparently made by
Garneau instead of by Merolle, because Garneau had been a resident of
New Jersey for twenty-five years. Only when Garneau "lost interest"
in the jJjoint venture following denial of his application did Merolle
become a "resident" of New Jersey under the circumstances aforemen-
*ioned and file application in his own name. While admittedly
residence is a matter of intention, mere acquisition of an address,
especially when coupled with evidence of failure to terminate a pre—
vious residence, falls far short of an unequivocal manifestation of
intention to acquire a new residence. Re Meyers and Phelan, Bulletin
685, Item 4; Re Heesch, Bulletin 635, Item 9.

Respondent has attacked appellants! status as proper parties to
prosecute this appeal, claiming that they are not "aggrieved persons"
within the intendment cf R. 8. 33:1-22. This contention is without
merit since the standing of an association of liguor dealcrs to prose-—
cute an appeal has long been established. Retail Liguor Distributors
v. Polonsky, Bulletin 88, Item 10; Hudson Bergen County Retail Liguor
Stores Association v. Loris, Bulletin 254, Item 10. The salutary
reasons inducing a broad interpretation of the phrase Maggrieved
person" as used in the Alcoholic Beverage Law are set forth at great
length in East Brunswick Board of Adjustment v. East Brunswick, Bulle-—
tin 223, Item 5.

The action of the issuing authority will be reversed and the
license cancelled. :

Accordingly, it is, on this 4th day of June, 1946,

ORDERED, that the action of respondent, Township Committee of the
Townehip of Rockaway, in granting the application for plenary retail
consumption license of the respondent Merolle be and the same i's
hereby reversed; and it is further

ORDERED, that the plenary retoill consumption license issued to
respondent Augustus L. Merolle by the Township Committee of the Town-—
ship of Rockaway, be and the some is hereby declared null and void,
set aside and cencelled, and said Augustus L. Merolie is hereby direc—
ted forthwith to cease all slcoholic beverage activity under the -
license heretofore issued to him.

ERWIN B. HOCK
Deputy Commissioner.
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7. APPELLATE DECISIONS - CEDAR LAKXE LODGE, INC. v. BLAIRSTOWN.
CEDAR LAKE LODGE, INC., ) | |

Appellant, )
e , o | ON APPEAL :
s . ) CONCLUSIONS AND ORDER
TOWNSHIP COMMITTEE -OF THE - 3 -
TOWNSHIP OF. BLAIRSTOWN, )
)

Respondent

Sewell and Levey, mgqs., bJ Wllljlﬁ E. Sewell, Loo., Attornu s for
Dpcllant
Archie noth Esq., Att01ne«-f)r Respondent.

This 1s an appeal from the denial of appellwnt's application for
a seasonal retall consumptjon iloenqc. ~

At a regular meetlng, on February 8 19 16, the Township Com—
mittee, respondent herein, adopted a r03ulut10n,deolﬂrjnw in part
thot "eexit would be for the best interests and welfare of the com-
munity that an Ordinance be passed ¢ prohibiting the issuance of
seasonal retail consumption %% licenses in saild township." Pursuant
to the said Icsoiutlun, and to give effect thereto, on February lu,
1946 an ordinance limiting plenary retail consumption licenses and
forpbidding most other types of licenses (inﬂluﬁi'g seasonal retaill
consunption licenses) in said Township was introduced and passed on
first reading. On. the same day, *ppul;>nt! application for a season—
al retail consumption license was flled with the Towasn1p Clerk.

) On February 14, notice of passage of the ordinance and of a
hearing thereon was guiy published. On March lst (at a special
meeting) the ordinance was passed on final reading and by operation of
law (notllng in the ordinanca to the contrary) became effective, after
final advertising, on March 7, 1946. *

On March 8, 1246, the next regular meeting of the Township Com-
mittee after the filing of the application, the application was deniled
because of the aforesaid ordinance. Other reasons were advanced for
the denial, but in view of the result hereln they need nc comment

Respondentt's authority to adopt the ordinance prohibiting
seasonal retall consumption ll““ nses is clear. R. S. 3&:1-12(2) pro-
vides in part:

"The governing board or body of each municipality may,
by ordinance, enact that no seasonal retall consunption
license shall be granted within its respective municipality.”

Thus, the matter is left solely to the discretion of the municipality.

The State Commissioncer has no jurisdiction to review the action of

the municipal Sov 2rning body in adopting such an ordinance.

Ccf. Itullan American Citizens Club v. Township of Greenwich, Bulletin

892, Item 9; FOPbot Hill Boet Club v. Cinnaminson, Bulletin 372,

igim ;t Teignmaun V. Salen, Bullcﬁjn.lOQ Ttem 1; Re Gordon, Bullctin
elil by

»skj,_‘
It is contended that the ordinance, if it 1s effective in pro-
hlbl*lng seasoxnpl retail consumption licenses, cannot be dpp]led to
prohibit sucgh a license on the application of appellant because the

same was filed prior to the &dOpthu of the ordinence.

A sonmewhat similar situation occurred in Franklin Stores v.
Elizabeth, Bulletin 61, Item 1. In that case, the ordinance had not
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veen finally adopted at the time of denial, but it was in actual,
bona fide contemplation and 'was finally ado yted before the hearing
of the appoal In rendering his d00¢510n in that case, Commissioner
Burnett said: :

- "The contention of appcllAnt fails, not because the appli-~
cation was barred by tihe ordinance but rather because to
grant it now would be in defiance of the local policy mani-
fested by the ordinance in active, bona fide contemplation

" at the time the applicacion was denied."

The present case is even. atrongnr than the Franklin case because,
in addition to the municipal policy exhibited by the ordinance which
has been in effect as a formzl regulation since March 7, 1946, it
appears that the ordinance was finally adopted before appell@nt'
application was denied.

There is some attempt to exempt the application in the instant
case because 1t is a "renewal" application.

- The application on its face is designated a "new applicationt
and is by law just that. The law is clear. R. S. 33:1--96. The
application under consideration fails to meet a very 1mpovtant

A ”equifeuunt in order to be considered as a renewal license, l.e., no
license had ever been held hy the appellant corporation. Tven if
mutbvlal to the issue, it is clear that the application is not a
#renewadl" appllcutlon. :

The action of respondent is affirmed.
Accordingly, it is, on this 6th day of June, 1946,

ORDERED, that the appeal herein be 'nd the same 1s hereby
dismissed. ’ '

%?Axlrfu ??’ %#;4;4?

Deputy Commissioner.



