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1. 'APPELLATE DECISIONS - CARUSO ET AL. v. KENILWORTH AND ZHELESNIK. .. . .. , 

FHANK CAHUSO and NEW JEHSEY 
TAVERN.ASSOCIATION, 

Appellants, 

-vs-

BOhOUGH COUNCIL O'.B1 THE BOHJUGH 
JF KENILWOH'rFI and SANDOH 
ZHELESNIK, 

Hespondents· 

WALTEh F. HOAGLAND,. 

App.ellant, 

-vs-

BOHOUGH C'JUNCIL OF THE BOROUGH 
OF KENILWOHTH and SANDOR 
ZHELESNIK, 

Hespondents 

) 

) 

) 

) 

) 

) A 

) 

) 

) 

) 

) 

-) ' 

ON APPEAL 

CONCLUSIONS.AND ORDER·· 

William c. Egan, Esq., Attorney for Appellants~ 
No appearance on behalf of Respondent Borough Council. 
Anton A~ Vit, Jr., Esq., Attorney for Respondent Sandor Zhelesnik. 

These appeals have been filed from the granting by respondent 
Borough Council of a plenary retail consumption license to 
respondent Sandor Zhelesnik for premises l~nown as Lots 2'7, 28, 29 
and 30 in Block 160 on Boulevard near Michigan Avenue, Borough of 

·Kenilworth. Since both appeals concern substantially similar issues, 
they will be decided together. 

Appellant Frank taruso is the holder of a plenary retail con­
sumption license in the Borough of Kenilworth. Appellant New Jersey 
Tavern Association is an association composed of liquor licensees · 
opero.ting in various municipalities in New Jersey, and appellant 
Walter F. Hoa.gland. resides on Michigan Avenue near the Boulevc:..rd, 
Borough of Kenilworth. 

The license was granted to respondent Zhelesni'k at a meeting of 
the Borough council held on February 13, 1946. No building has been 
erected to date, but plans and specifications for a.building were 
filed with the application. ·Re .Harri~ Bulletin 183, Item 11.. The 
license was granted after respondent Borough Council had previously 
amended its ordinance so as to· increase the permissible number of 
plenary retail consumption licenses from eight to ten. See Caruso v. 
~enilworth~ d~cided herewith. 

Appellants contend that the ttaction of respondent Borough Council 
was erroneous in that there were alrendy issued and outstanding in 
said Borough more such licenses than community needs ,justified." 
Appellant Walter Fo Hoagland also alleges that the o.ction of respon- . 
dent Borough Council was erroneous because it "failed to consider the 
fact that the location of a licensed premises tn our neighborhood was 
not desired by the residents." 
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At the hearing held herein, appellan.t Frm1k Caruso testified 
that he has operated a tavern for the past six years on 21st Street 
near the Boulevard, a distance of approximately four blocks from the 
premises owned by Zhelesnik. He stated that in his opinion. there 
was no need for an additional license at· the premises owned by 
Zhelesnik... He admitted that Michigan Avenue, which connects Roselle 
Park with Highway 29, is a busy highway. The Clerk of the Borough 
testified that seven plenary retail consumption licenses are px·esently 
bperating in the Borough; that an eighth ticense of this type was 
granted to one Neville prior to the amendment of the ordinance, and 
that similar licenses were granted to Zhelesnik and one Fitzpatriek 
after the· amendment to the ordinance. No operations are being con­
~ucted under the eighth, ninth and tenth licens?s mentioned hereii; 
because these three licenses nave been granted upon plans and speci­
fications filed with the respective. applications. 

Walter F. Hciagland testified that he resides at 11 Michigan 
Avenue, and that the side of his property adjoins the rear lhie of 
the property owned by Zhelesnik. He further testified that the prop­
erty located on the Boulevard in the vielnity of Michigan Avenue is, 
for. tht) most part, undeveloped land,' but stated that there are a 
number of hom0s·on Michigan Avenue south of the Boulevard. Ee admit­
ted that there were ··.many factories on Michig2.n Avenue north of the 
Boulevard., and. that there wns an industriaJ. section on the Boulevard 
some di:'Jtance east of Michigan Avenue. Hoagland testifiE~d that in 
~,· opinion there was no need for an additional license at the 
z ... ;.t3l<~snik premises. 

Sandor Zhelesnik testified that~ shortly after his discharge 
from rn.ili tary service· in June 1945, he made an informal application 
for a lic1.uor license for premises on Woodland AvE:nue, Borough of 

. Kenllworth. He was advised by the municipal authorities that it 
would b~ impossible to obtain a· license in that section of the Borough 
because the section is . residential in character.. He tht."?n arranged to 
purchase from the Borough the four lots on the Boulevard. where he; · 
plans to build his licensed premises. These lots are zoned for busi­
ness purposes although at the present time this section of the 
Boulevard appears to .be undeveloped.· Zhelesnik testified that the 
nearest-licensed place to his property is cor~ucted by Caruso, and is 
located about 1,500 feet away; that the nearest licensed place on the 
Boulevard is knovm as the K;,:-milworth Inn ·and is located about 2)1000 
feet away. He further testifled that there.; are 126 homss and· six 
factories within a radius of 1,000 feet from his property. He further 

·testified that there is heavy· traffic on both Mi.cl1igan· Avenue ancl the 
Boulevard, and that on a ·recent Sunday . .aftern.:)on he counted two hundred 
a·utomobiles passing the intersection of these streets w~ thin a period 
of.one hour. 

Mayor Berzin testified that in his op:u:non public ·interest 
would be served by the issuance of a license for Zhelesnik's premises 
beGause. the-. six facto1·J.es rt-;ferred to employ from four hundred to five 

.hundred peop~e. Applications have -also been rn.ade·for additional indus­
trial .buildings j_n this -industrial area of. the· Bor.oughj ·and fox· · 
t~1~~ness buildings on the Boulevard. Councilmari.Emde te~tified that 

. ;Jte~ in favor of granting the license princip~lly be~ause of the 
t __,nsient_ trade., since both the BoulevcLrd nnd Mtchigan .A.venue (lre 
Cc ~mty re) ads. Councilman Arthur state<~~ thc.:.t ·he voted· in favor. of the 
g:tanting of the license because the Kenilworth Inn is· cro·wded~ ... ·Cou11-
cilr;1en Neville, Venice and Koth also testified that they voted in 
favor of granting the license in question. 

At the hearing,.:the .~resent·population:of the Bor~ugh was·esti­
rna tel:. to be between ~'), 500 and 4, 000. Consideri.ng only ·the· ratio of 
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licensed premises to population, it might appear that the granting 
of the license in question was unnecessary.. Hmvever, th.e evidei1.ce 
herein discloses that ·no other p11:;nary retail consuinption llcense 
has-been issued in this particular section of the Borough; that 

,there are a large number of persons employed :tn nea-rby factories; 
·that the Boulevard and Michigan Avenue are both well~-tro.veled high­
ways, and thc:i,.t it is planned to develop the Boulevard for business 
purpose.s .. 

Under all the circumstrmces, the appellants have not sustained 
the burden of proof in establishing that respondent Borough Council 
abused its discretionary power in g!'antj_ng a license to respond(:mt 
Zhelesnik. The objection of appellan.t Hoagland can be accorded 
little we:Lght because he resides on a side street, and it is apparent 
that the BouJ.eva·rd will be devel<Jped for various business purposes. 
The allegatj.ort that appellant. Caruso was not granted a hearing upon 
his writteti objection has also been considerBd. It appears that 
Caruso was present on the evening of February 13, 1946, ~hen the 
license was. granted, but that he did not make any request ·to be 
heard. This may .well have been b.eca'use, as hi3 stated at the hearing 
herein,· 11 I didn't thirik it wou1ddo_ any good .. " He has been heard o.t 
the hearir~g held herein. 

As the Comrnj_ssioner 
Bulletin 700, Item 1: 

said in ir.r • 1~ . .tti .Llams A 1-1 t. c. !- d 'f). 1 v. .\.1 .911-.~,c l \,y. an~ .. ~tl c .1 2 

-"My duty in these cases is not to inflict or 
substitute my o.pinlon upon or for the opinion 
of the municipal issuing authority but, ra·ther, 
to determine, if trensonable grounds' support 
their action and, i~_so, to ~ffirm whatever 
thelr vievv and irrespective of my ovvn. In this 
case, as in many o,thers, the existe.nce of 
treasonable ground.st m::~y depend upon whether or 
not public convenience and necessity support the · 
granti.ng of an additional license. · \}\There it is 
apparent, as in this ·case, that the respor'.ldent 
issuing authority has carefully considered.this 
vital issue, there exists a pr·esumptim1 tbat the 
.issuing authority act·ect properly and in accord 
with the discretionary authority vested in it by 
the Alcoholic Beverage Lnw.n · 

Applying the above test, I cannot hold that the action .of 
respondent Borough Council was s'-) unreasonabl.e as to require a 
reversal of its actiono Th6 action of'tespondent Bor6ugb Council 
must, therefore, be affirmed. · ' 

Accordingly, it is, on.this 5th day of June.? 1946, 

ORDERED, that the appeals herein b~ and the same ar~ hereby 
di smi s s.ed . 

ERWIN B .. HO-CK 
Deputy Commissioner. 
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. 2. APPELLATE DECISIONS - CARUSO E'I .AL. v. KENILWORTH AND FITZPATRICK. 

FRANK CARUSO and NEW JEHSEY 
TAVERN ASSOCIATION, 

Appello.nts, 

-vs-

) 

) 

) 

BOHOUGH COUNCIL OF THE BOROUGH ) 
OF KENILWORTH and WILLIA.ivl J. .) 
FITZPATRICK, 

Respondents. ) 

ON-APPEAL 
CONCLUSIONS AND ORDER 

William C. Egan,_ Esq~, Attorney for Appellants. 
No appearance on behalf of Respondent .Borough council. 
Philip Ox, Esq., Attorney for· Rcsponchmt WilJ.J.am J. Fitzpatrick. 

·This is an appenl from the granting, by respondent Borough 
Council,. of a plenary· retail consurn pt ion license to respondent 
William J. Fitzpatrick, ·ror premises on Michigan Avenue neo.r- High­
way 29, · Boroug".r-1 of Kenj_lworth. 

The status of appellants herein is discussed in Caruso v. 
K;;;nilwortl1. and Zhel(0snilfi decided herewith. 

The license in question was granted to re·spond~:mt Fitzpatrick 
at a meeting of the Borough Council held on February-- 26.~ 1946. No 
buildj_ng had been erected on the premises in question at the time 
of the hearing, but plans and specificatj.ons for a building were 
filed with the applica tiono He Harris, Bulleti.n 183, Item 11. 

Numerous reasons for reversal are set forth in the petition of 
appec.1.1. At the haarlng no evtdence was presented to support many of 
these reasons, and the evidence presented. as to other rea·sons set 
forth therein j_s altogether inadequate. The only meritorious ques-· 
tion concerns appellants• allegations that (1) previous to the . 
issuance of the Fitzpatrick license there were more than ~ufficient 
licenses issued in Kenilworth to. take care of the n~eds of the entire 
Borough, and (2) there was no public :necessity for said license in 
the netghborhood where the said licensed premises are located. 

As set forth in Caruso v. Kenilworth ar1d ZheJesniliz. suprQ.z., the 
Borough he.s· a population of be.tween 3, 500 and 4, ooq with seven 
plenary retail constunption licensees presently operating and thre0; 
plenary retail. consumption lj_c1;:mses granted but not yet issued· pend­
ing completion of build:lngs in accordance with plans and spedfications 
filed. · 

It appears also from the testimony that one. of' the plenary 
retail consumption licQnsees who is now operating conducts business 
in a picnic grove located at the corner of Stat~) Highwa;r 29 and 
Michigan Avenue. The Fitzpatrick lice'nsr~ has been granted for prem­
ises on Michigan Avenue approximately· five hundred feet .south of 
c: -:~<L te Highway 29. and almost directly opposite a plot of ground for 
.:hich a license has been granted, but not .yet issued, to Mr. Neville. 

- ' . . 

. The fact that one consumption lj_c0nse has been issued for each 
400 inllabi tan ts of' the .Borough mlght i.ndicate; in the absence of any 
peculiar circu_rnstances, that there was no need for any additional 
consumption licer.lse iri the Borougho The fact that George's Grove is 
pre~ently operating a short distance away, and that another· license 
has been grrinted to Neville, might indicate an abuse of discretion 
by respondent Borough Council in issu1:ng o. third license in this sec­
tion of the Borough. 
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It appears, however, that, for mrJ.ny year.s prior to 1942, prem­
ises knovm ·ns the. "Log .Cabin" wer12 c)perated n·s licensed prf.-;rnises o.t 
th~ site now owned by respondent F1tzpatrick. At that time the 
nearby picnic grove was also licensed. The n1og Cabinn building was 
destroyed by fir<~ -.in 1942, but the foundations of the bui.lding 
remain intnct. Hespondent Fi.tzpatri.ck has been· engaged in the res~ 
taurc..nt business _for mnny yea.rs.. On June 19.; 1945) after making a 
survey as to th6 possibility of opening a restaurant and tavern on 
the site·, he purchased th'a plot of grm.u1d formerly occupied by the 
"Log Cabin." He thereafter purchased from the United St2tes Govern­
ment two buildings· whlch had-been ert~ctcd at a CCC_Camp and di.smantled· 
them with the intention of ~oving them, piece by piece, to the prem­
ises for .which he seeks a licerise. It appears t;ha_t there was then a 
vacancy in tht:J , local .6rclino.uc e limiting the ntm1ber of consumption 
licenses. because at that timci onl:l sevQn of the ej_ght licensees pro- -
vided for ther·ein had been ).~;sued. Some time thereafter responde,nt 
Borough -council granted t:he eigi1th license to Neville upon hi:.s plans 
and specifica ti oils filed for a ln:d.lding almost di.rectly opposite the 
Fi tzpatri~ck property. Tha~"t if.jas tho situat1on when the Borough 
Council thereafter amended its ordinan,ce. to permit the granting of 
additional licenses to Zhele~n1ik i111d Fitzpatrick. · 

. . 

At the hearing herein, Mayor Berzin and Cou11cilman ArtLur:tes­
.tified that they voted to grant the Fitipatrick license because the 
HLog CabinH had previously donD a good business o:t thj_s site and 
because of the heavy traffic on State:: Eighway 2B and Michigan 
"1tvenu!~. 'At the hearing Fitzpatrict: testified that, in conducting 
his restaurant ,'::1.nd t:ivern, he intends to cat~r pr:Lncipo.lly_ to tran~ 
sient trade, particularly. to salesmen and truck drivers .. As 
i.ndico.ted above; Nevj_lle i.s not operatlng and, so far as appears, he 
has made no attempt to proceed with his building 5' vrhcreas Fitzpatrick 
has testified th&t his premises would be completed within a few 
months .. · ·· · 

The fact that the Borough of .Kenilworth has a i1urr1ber of. indus­
trial plants and that a well-traveled highvm.y passes throur;h· the 
Borough must be taken into consideration in deciding whethe~·. t:he ·in­
creas8 in the nlli11ber of licenses from. eight to ten was ·unrecisonc.1ble. 
Under all the evidenee ·presented I c&r.mot .conclude that· "such"iin . , 
increase was unreasonable. It is· apparent· that thre·e li'c'ens·es ·in ~­
the northeast section of the Borough are not needed t6'tak~ ear~_of 
the needs of the residents of the Borough. However,~the expl6nation 
given by the respondent Pitzpatrid~ indicatE:~s that·he intends to 
1tonduct a restaurant cmd to.vern principally for transien~s. Moreover, 
it would seem inequitti.ble to permit the prior granting of the ·Neville 
license (under which it ~s possibl~:: that no liquor activity will " 
ever take place) to· b~2r r(;Spond~nt ·Fitzpatrick (who appears to be 
.taking active steps to complete his -prej11i~e.~:) from obt0ining ·a liquor 
iicense to operate on the site of the former TTLog Cabin." . 

In these C.1.ses it is not rny cLuty to inflict or ;;.~ubsti tute· my 
opinion upon or _for the opinion of the municipal issuing o.uthori ty 
but, rather, to determine if reo.scmable grounds support their action 
and, if' so, to affirm whatever their vievr and ir-respe-ctive of my own .. 
Ee Williams v ... .A tlEl,tic City ar1d Jli.~h.J. Bulletin 700, Item 1. 

After considering all the t.e.stimon..,v, I conclude that nppellants 
have not sustained the burden o.f proof in establishing· that the acti.o.n 
of respondent Borough Council was so unreasonable as to require a 
reyersal of its action.. . The a·ction of respondent Borough Councll 
must 2 therefore, be .affirmed. 

Accordingly, it is, on this 5th day of June, 1946, 

OHDERED that the appeal herein 'be and the same is hereby 
'."I • • " , 

c.ismissea. 

ERWIN Bo HOCK 
nBrnJtV rommi~~innP~-
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3. APPELLATE DECISIONS - CAEUSO ET AL. v. KENILWOHTH. 

FRANK CARUSO ET ALo, 

Appe1lo.nts, 

BULLETIN 71-4 

-vs-

) 

) 

) 

) 

) 

ON APPEAL 
CONCLUSIONS AND ORDER 

BOROUGH COUNCIL OF THE 
BOROUGH OF KENILWORTH, 

R.espondent 
- ) 

Earl Pollack, Esq., Attorney.tor Appellants. 
Norbert T. Burke, Esq., Attorney f'or Hes:pondent •· 

Tl1is is an ·appeal from the action of respondent, on Wov~inber 13, 
19L15, whereby it amended an ·ordinance limiting the number of plenary· 
retail consumpt_ion licer1se.s in the Borough of Kenilworth. 

The notice of appeal is signed by Frank Caruso, the holder ··or a 
~_.ilenary retail consumption license in the Borough of Kenilworth, and 
by fifty other individuals vvho are described as residents of the 
Borough of Kenihvorth. 

The evidence heH;in discloses th<.tt, on June 27, 1939, respondent 
adopted Ordinance #154 which, among other thing[-3, provided that no 
more ·thaii eight plenr:-1.ry retail cor1surnption licenses should be issued 
and outstanding in the Borough of· Kenilworth. For the fiscal :/ear 
beginning ·July 1, 1945, seven plenary retail consumptlon licenses 
were issued, thus leaving one va.canc~l under Ordinance #154. After 
J:uly 1, 19.(~5, three individuals, namely, Hobert N •. Neville, Jr., 
Sandor M. Zhelesnik and William J. Fitzpatrick, indicated their in­
tention to apply to respondent for plenary" retail consumption · 
li.censes. Neville and Zhelesnik were veterans who had purchased, or 
arranged to purchase, lands owhed by the Borough of Kenilworth; 
Fitzpatrick was a non...:.:veteran who hacl·purchnsedJ or arranged to pur­
chase, prop£rty formerl;i occu.piecl. by the· "Log CabinH which, prior to 

· 1942, had been operated as licensed premises. Appareritly respondent, 
at some time after· July' 1, 194fS, gro.nted the eighth plenary r.etail 
consmr.ption license· to Neville ·.for tlw vacant land which he had pur­
chased,· and then introduced Ord].nance fJ196 ·which· amended ·ordinance 
#15<'.J: ·so a~ to permit ·the issuance. of ten, instead of eight, plenary 
retail consmnpt~on licenses.. · 

A petition containing the tw.mes of Onf.·) hundred sixty-five per­
sons, who allegedly. opposed th2 . increase ··in the nurnber of licenses, 
was presented to respondent and a p~1blic hearing upon Ordinanc.e i-!:196 
was held on NovembeI'. 13, 1945,, at which the objectors were heard • 
. " fter the objectors had been heard, respondent adopt1.:;c1 Ordinance .~fl96 
oy· a 3+-2 vote. Hence this appeal. 

It is apparent that respondent carefully considered this matter 
before adopting Ordinance ~'=196. The minutes of the meet_ing held on 
November 13, 1945 contain the follow:i~ng statement which smnmarized 

· the situation ··when Ordinance 1~196_ was considered fo"i· ·adoption: 

·''Niayor Berzin stated that prior to a public hearing on the 
ordinance he would like to acqua!nt everyone with the cir­
curnstances surrounding the i·ntroduction of the ordinance .. 
The Mayor stated that we had one appJication from a gentle­
man who purchased the land on Michigan Avenue where the 
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. /]) 
Cabin· was located\~ e.nd we have another D.pplication from 

· a veteran who .applied for a license in a residence A dis­
trict. Being in a Hesidepce A di.strict the Zoning })pc.rd 
:efused :pe.·ri11iss~on ~nd. t)1)e veteran ~s no·~v Pl!-rchnsinf;. le.n~ 
in a business d1str1ct.l~ We then received an application 
from a third person who was also a veteran and he put in 
his app~~cati_on for a li.cense on t~1~ we~t .side of -l~Echigan 
Avenue .(oJ Thr.;re was onl~l one appLtcation open ana we had 
a problem to see who should get the license. We had -several 
meetings and we decided we .vvould grant the license who 
already had the property ,(3) forgetting the. man who had the 
property first but vm .. s not a Vi(=>'~~ran. 1J~ .. Now we. have a~1other 
veteran applying for n license ~J and it is getting to be a 
problem and that is the -reason vrn arc: increasing the number 
of licenses from eight to ·t:en.·n 

In Pf}Jlli.psburg .. v. B1g:,µ_et,h 125 N .. J. L. 157, the:! Supreme Court 
said: 

11 The proposj_tion thn.t a state admini.stro.tive officer may 
flatly repeal a mun:Lcipal ordinance solemn.ly passed ir1 
accordance with·statutory authority contained within the 
immediate.text_:l is,rather startling." 

In the sime case the Court said: 

fl The invalidating· of c.n ordinance fixing a maximum in the 
. nurnber of. licenses i.s not rec1sorn::.bly cssentlal 1 in our· 
ophllon.9 to the .accompli;shment of any of the designated 
purposes inasmuch as the actual limitation in the issuance 
.of licenSt)S li.w.y· be kt)pt by· the .commissi.oner, ns the appel-
lc:.i.te authority under II.. ;3. 33: 1---22.? at a lesser rn:unber 
whon the circmnstances justify.n · 

The decision of the Supreme Court in. the Phillipsbtg~_g cnse, suprc., 
would cause me to hesitate to· set aside ~.L limiting ordinanc·e duly 
adopted unless it nppe2red that su6h action was absolutely neces$ary 
for the proper enforcement of tho provisions of the Alcoholic Bever­
age Law. Where the permissible number of licenses has been increased, 
objectors have a right to appeal' from the· subsequent issuance of any 
license pursuo.nt thereto arid thereby to te3t the reo.sonnbleness of 
the i's suing authority is action increasing tne nwnber of l:lc13nses. 
This procedure was actually followed, so n1r as the question of addi­
tJ.onal licfmses in Kenilworth is concerned. It has· been established 
i.n the cases. decided herewith tha·t the grtnting of two additional 
licenses was , not unreasonable.. See Caruso v. Kenilworth nnd 
Zhelesnik, Bulletin 714, Item 1; ~arJd2.2__v.,.. Kei1ilvirorth anc1 Fitzpatrick? 
Bullet~n 714, Item·2. · · 

Since lt appears that the additional licenses issued pursuant to. 
Ordinance #196 were not improperly grant~d, it follows thnt the ordi­
nance itself) which increased· the permissible number of licenses ·from 
eight to ten, is not unreasonablo~ 

'Nie action of respondent is affirmed. 

Accordingly, it is, on this 5th dny of June, 1946, 

. ORDERED, thnt the appeal herein be and the same is hereby 
dismissed. 

EHWIN B. HOCK 
Deputy Commissioner. 

Refers to Fitzpatrick applicatidn; 
Refe~s to Zhelesnik application; 
Refers to Neville application. 
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4. DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOLIC BEVERAGES TO.MINORS -
FALSE ANSWER IN.·LICENSE APPLICATION CONCEAIING MATEHIAL FACTS -
PREVIOUS RECORD - LICENSE SUSPENDED FOR A PERIOD OF 60 DAYS, LESS 
5 FOR GUILTY PLEA. 

Irr the Matter of Disciplinary 
Proceedings against . 

ANTHONY KASICA 
2 Monroe Street 
Garfield,· N. J. 5 

\ 
) 

) 

)" 

Holder of Plenary Retail Consump- ) 
tion License C-65, issued by the ) 
City Council of the City of· 
Garfi 02ld. 

------~) 

CONCLUSIONS 
AND OHDER 

Anthony Kasica, Defendant-licensee, Pro se. 
William F. wood;·Es~ .. , appearing for Department of Alcoholic 

Beverage Control. 

Defendo.nt pleads guilty to charges alleging that: (a) on March 
3L, 1946, he sold.alcoholic beverages to m~nors in violation of R. S. 
33:1-?7 nnd Rule 1 of state Hegulations No. 20, and (b)· in his app~i­
cation filed with the City Council of the City of Garfield, upon 
which application he:; obtained his plenary retail consumption license_, 
he misrepresented and _suppressed material. facts in that he failed to 
disclose adequately that licenses which he previously held had been 
SU'spended on two separate and distinct occasions.; such misrepresenta­
tion, evasion and sup.pression being in violation of H. S. 33:1-25. 

The file herein discloses thnt on the early morning of March 31, 
1946, Alfred B---, age 20, Doris B---, age 17, Edward C---, age 17, 
Eugene P----·, age 16,, and Alfred S---, age 15, were observed by ABC 
agents cons urning bfJ<:~r on the licensed premises .. 

No reasonable or justifiable excuse may be accepted for the sale 
and service of alcoholic beverages. to 15, 16 or 17-year-o"ld boys and 
girls .. 

Defendant has a previous adjudic.atecl. rf~cord. Effective January 2, 
1936, defendant f S license WO.S suspended for a period O'f Seven days by 
the' local issuing authority after having be"<2n found guilty of having 
slot mcichines in the cellar· of his licensed premises and. possessing 
·illicit liquor. Again,. effective Augu:-.:>t 19, 1940, defendant's license 
was suspended for .a period of four days by the lo"cal issuing author-· 
ity after being adjudged guilty· of an Ythours'' violation and employing· 
hostesses~ In.his application for a license for.the current fiscal 
year, defendant did not disclose his first suspension although he 
substantially disclosed his second suspension. 

Under all the circumstances in the instant case, I shall suspend 
def.endant' s licer1s0 for a peri0d of sixty days, with five days' re­
mission because of the plea of guilty entered herein,_making a net 
suspension of fifty-five days.. · 

Accordingly, it is, on this <l:th day of June, 19<16, 

OHDERED, that PlEma.ry .·neto.il consumption L.icense C-65, issued by. 
the City Council of the City of Garfield to Anthony Kasica, for prem­
ises 2 Monroe Street, Garfield, be and the same is hereby suspended 
for the balance of its term, effective at 4:00 a.m. June 12, 1946; 
and it is further 

ORDEHED, that" if ·any. license be 1ssued to this licensee or any 
other person for the premises in question for the 1946-47 fiscal year, 

·such license sha.11 be under suspension tmtil 4:00 a.rn. August. 6, 194:6. 

ERWIN B. HOCK 
Deputy Commissioner. 
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5. APPELLATE DECISIONS - KOODRAY .. v. PATERSON .(CASE NO •. 3) •. 

cas E?")Jo :.. .3 
ALI~E.KOODRAY, 

PAGE 9. 

Appellant, 

.·-vs~ 
ON APPEAL 

co'NCLUSIONS AND ORDER 

BOARD .OF ALCOHOLIC BEVERAGE 
CONTROL OF THE· CITY OF 
PATERSON., . 

'Respondent 
- - ~ - - - ~ - - - - - -· - -
John C. Barbour, Esqeo, Attorney for Appellant ... 
George S.urosky, Esq., Attorney- for Respondent. 

·James V. McNamara, Esqe, Attbrney for Objectors. 

This is the third appe0l filed from d"Emial of applic·ations to 
transfer a plenary retrtil cor~surnptlon license from Carmine Cetrano 
to appellant herf."dn, and from premises at 350 Prenlme:ss Avenue to 
premises_~t 259 Park Avenµc, Paterson .. 

The .;first appeal was dis.continued by consent on November 27, 
1944~: Koodray Ve Paterson Bulletin 641 .Item 3. · . .. .. ~· .,, ,...,.___~ ~ 

On . J\finy 9., 19L15, respondent de~h~d a second application by· appel­
lant for a transfer of the.license issued to Carmine Cetrano for the 
fj_scal year 1944-45, and appellant again. appealed to the Commissioner. 
After the second appeal had l~een heard, the lic:ense .. which vvas the 

·subject of the appeal expired _by its terms on June· 30, 1945, before 
any d(.ieisj_on was rendered by the Commissiorn-::r. However, on J?ebruar'.y· 
18, 1~~46, the Commissioner enterod Conclusions and Order in, the · · 
second appeal whj_.ch, of necessity, were of an· advisory natur.e and 
mere_1y· f:n: the guidance. of the parties in· the event of a .similar· 

· c:1pplLcat]_on~ In said Conclusions and Ord,.er the Commi.ssioher, upon~ 
the. record then. before ·him_., reverser:l the action of respondent .. .-.ai1d ... 
s tatecl-:-··_ .. 

r_Pfi:e t1NO loco.tions are ·over two miles apart. , It is not a 
transfer wi.thin the same general neighborhood and the 

.. d.E:!SirQ of the municipality not to concentr.a.te unduly 
1ir~o ~cla.· ~c+~hlJ's~m~~~s· i"n ~·y - s-~ti". ·c e t~tled t ., _____ . ...,,.._..Il . .:;i · o;:::,:>l•uh/ .,..l.dl .... .i.G1-. .!. c~Il 0ll6 eC Oil l.:J i1 .L ,.,' 0 

· grt:-:at wt=dght... Even 'where the applicc.;1tion for a transfer 
· has bee:n wi 't:hin the san~e genera.1 .neighborhood; .. I have s-µ.s­
tained· th'3 r.iunicipal1ty vii:lcr8 the testimony supported its 

·:·op-pos::i.t].on .to the 1~1!.due conce11.tra ti:o1i. o_f licensed premises • 
. :-see·"1Yl11Jl§2'.2f Ji:i,..ClllQ_I~.CL~~ Camden& Btµletin .669, Item 14 .. · 

ttHesp·ond.ent ~ s .. c;1eni.al of the app~ica tion, hovmver, appears to 
.. re.st 1:iri'ncipal1y .on t.he alleged re.sidential character of the 
. neighborhQod ·,rather. than U~JOU .the IlUinber of .. licenses required 
to se~'_vice-" the nej.ghbot·hood.. As pr(Jvious-ly stated, the · 

• · 1 ., -. · • b r · · ... ·a · l · ._ne1,ghoornooct appea~s ·co ::;. o' ·a r;.11xeo., resi lentia and bus1-
.ne;3s r_·~mracter, .with the emphasis on business~ Accordingl;:r, 
: on the basis of the testiraony presented herein, this ground_,. 
does not, appear to bf~ a sufficient reason for denying the 
transfer~ Furth~!r, the testimony does riot disclose whether­

. or not th~re woµld. b.e an overcrowding of .. licenses in the. · .... 
---n(:~igpborhoocl.. wl~en compared. with ·other . a.~eas ·in the City· of 
. Paterson, .if .the applico.tion for .transfer hnd been gr2.nted. 



PAGE 10 BULLETIN 714 

"The announced purpose of the respondent to pre:vent over­
cr,ov,,rcUng is commendable. It may very well be _that, on ·the 
basis of testimony available to the Board but not available 
on this appeal, its action was justified. On the record 
p~esented. before me, however, thf] testimony left much to 
be desired. 

11 The action of the responden_t is reversed. As already 
explained, this decision,. since the license in question 
has expired, is advisory and merely for the guic.knce of 
the parties herein in the event of a similar application. 
Both parties are, of course, free in any future application 
to offer testimo1zy in addition to that already offered in 
these proceedings, either with respect to the present 
issues or such additional issues a.s may be raised." 

See ~,oodraz v. Pater~on (Case :/f-2),. Bulletin 696, Item ~). 

On March 27,. 1946, respondent unanimously _denied appellant's third 
application for a transfer tb her of the Cetrano license issued for 
the fiscal year 1945-46.· Hence this a~peal • 

.. . It is clear, as stated in the Conclusions previously renderE?d by 
the Commissioner, that the lrnmediate neighborhood of appello.nt•s · 
premises is of a mi.xed residential. and business character, wlth the 
emphasis on business. Appellant rs premises are located: at ···tl'.18 north­
west corner of Park Avenue and Madison Avenue. There· ar~.: a number of 
business place's o.nd. residences on Par1c Avenue .. in. a. west'e.rly direction 
from MadJ.son Avenue for a distance of at least' two blocks to East. 
18th Street.: There are also a number of business places, including 

·a ·bu~ gar.age, on l\.~adison Avenue in a northerly direction between. Park 
Ave::hue and the railroad. However, Madison. Avenue in a soutberly 

.. ·directi·on from Park Avenue appears to be devoted principally to res­
idE;nces ,_ and the entire section -~ast of Madison Avenue is a highly 
residential district,. with small .. neighborhood stores in certai1i loca­
ttons. It is clearly a section in. which .a licensE; _may not be denied 
- . ..:rely because of the character of;. the neighbo'rhood. Barthold v. 
Clifton, Bulletin 160, Item 7; Temperino v. Vineland, Bulletin 2<b0, 

.·Item 8; Brummer v. North Arlington_t Bulletin 4~26, Item ·11.. If this 
were the only reason for denial of the transfer, .I would. be required 
to reverse the actiori of respondent. 

It appears, howe,ver, · frorn~ the testimony herein thn t plenary retail 
consumption licE;?nses have been heretofore issued for premises at 
229 Park Avenue and 222 Park Avenue.· ·These premises are,· respE::ctive­
ly, about ~70 feet and 390 feet v:esterly from ai:.ipellant 's ,premis0s. 
There has also been issued a plenary reto.il coLsumption license for -.. 
premises at 723 Madison Avenue, appro:xirnately 400 feet northerly fro~ 
appellant's pr.ernises. Corrunissioner Vvegner, who has li vecl ·in pa terson 
all of his lite; ·and Commissioner Fogarty; who formerly resided in · 
this· section of Paterson, testified at the hearing herEdn ·that. _the 
licenses presently in existence are adequate to take care of the 
needs of persons residing in·this ·section of the city. Elevert 6bjec­
toi's, who als·o testified· at the· hearing herein, . stated that in their 
.opinion ~here were a .sufficient number. of licensed premises in ·the 
neighborhopd of Park Avenue and IVIadison ·Avenue. 

Ih an effort to demonstrate that, despite the above testimot..1.y, 
there is need for.an additional license in this section of Patsrson, 
appellant .·produced twelve residents. who testified. that the ·11censed 
pre1n:Lses conducted by ·Glazer at 222 Park Avenu.e,. and· the· licensed 
premises:<known as Nie.kt s at ·229 Park ·Av_enue, ·were so overcrowq_e_d that 
they .·w~(re unable to ,service -their customers in a propc~:r manner~· · These 
witnesses testifieq that at noon--tix!1e and during the late hours of 
t' :; evening they hntl. to wait, from five to twenty minutes for service 
,_;_i these plnces. It was also intimated that licensed premises at 
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723 Madison Avenue were so srn.211 ·that" thev could· accommodc:~te only a 
fevv pa trans. On the other hand, f'ive .'of .the objectors testified that 
they visited Glazer 1 s and N.:Lck ts and that these premises werr.=.:; ii.ever 
overcrowded. Commj.ssioner V\Tegner stated that ·rie watched the two 
existing places on Park Avern1e on a. s·unday afternoon and sevei·al 
nights :1 and tho. t at no time w-as there any · overflovv.. Referring to 
these .Places, Commls.sioner :B'tog<:~rty testified that ".As far as· crowding 
between 5, ? a.nd 11, I noticed no crowding. There i~' never a crowd 
in either of these places.n 

Th~ ?ase_ pr~sents ~ wi?·? diffe:·encc .. of opinion as· to the need for 
an additional license in tnis section of Paterson~. However, the 
proof presei1te'd. ·upon the pr't~sent appeal shows that the members of 
respondent .Board, who are f:._m1illal' vii.th local condi tions.9 have deci­
ded that this additional license is .not neces·sary to take care· of the 
needs .of ,.pti,rsons who resid0 in this s.ect1on of Paterson .. · . Appellant 
has no:~. ;;;uRw:t-~.l.ped :t.lJe burd~? of proof' in sh~·wi:1g that ·~hi~ decision 
was arbJ. trary or urireasonable. As the Cornmis sioner s~nd in §_nee tor v ~ 
Roselle &..,,Bulle.tin ?03, It.~;m 1 :., 

... . ~ ·ii· - •\ .,. " .... ~q. . • .. it;• ~ • ' • ' • • • ' -

nr~·'i~·s·i1G>v.~ ··weli:i.establ1shed that mv fur1ction in these cases 
is not to iriflict or~· subst:L tute my opinion upon or for the 
issuing auth6rity· but, rather; to determine:if reasonable 
grounds support lt~3 deciE'iion and., if so, to affirm whatever 
their. yiew and irr.espectiv~ 9f my own. n 

' • I. 

As -~o alleged ·disc~':'i~inatiCm; ·appE?lla:nt introduced· evidenc~ which 
showed that.1 in othe~r secti~:>r1$. o:t .. the C.i~y of Paterson., .five or ~ix 
coiummption licenses· s.re concentr~:~ted in ·on£j· neighborhood. At tnu 
hearlng heretn Cormrlissioner Wegner t.0sti.fied that nearly all of these 
plac(2s ·have been lic.ensed for. years and that. ·they were licensed prior 
to ·the creation of resnonderit·Board. He testified that none of the 
sections :tri vvhich the.· undue .concentrati~)l~ of licenses existed wo.s 
similar in '.·character to the? .'neighborriood. corisidered in this appeal 
and that rD.ost of this undl.1e con·ce1itra.tfon was .. ft)und in the principal 
business, districts of. the· clty or near tho Wright .AG~'onautical ·("~or­
poration plant •. As the Commissioiief said. i:n V~sJ.~3 _v~yndln.irst 2 
Bulletin_693,. It~m 3: .. 

TY The fact· that a largE; nurnber of licensed pr~smises. exist in · 
close ·.proximity to each .. otber in other. sections of the ·town­
ship ·does.not show an;y· undue .. discrimintiti.on ·<3.gainst appellant. 
That c·ondition in. other sections has· existed. for a tmmber of 
years ,:and rcspon¢1.ent should be pe.rini tted: to, ~iii1lina te gradu­
allt ~dther th~n be required tci cr0ate or .P~~p¢ttlate that 
unsati·sfactory 1: condition in any s?c~~iQJ:) .. qf· ·tho mu~1i¢:ipalj_ ty. u 

'rhe" ri'.'ght to transfer is not inher~nt. lr1 · a . .J).c-'(~n·s.e ~~: ... _. I·'·:do not 
find.t ,~1?-J2~.~£.~tt1~ ~~Y~.g~nQe produced, tlv1t ·:r~spondent aci;..ed .. nrbitrarily 
or unreasotiabiy or unduly di~ctiminated &g~inst·appe~l~nt in refus~ng 
her application.f6r a transfer of the.licen~~ in questtort~ F6r the 
reasons aforesaid,·r~shall ~?firm the action of .resp6nd~ri~~· 

. . ' . . ., . . ' 

Accordingly, it is' ori this 4th da;r of June, 1946, · '. 

ORDEHED~ that the acti·on of ·respon~dent be and the sam.e ·1·s hereb;,.~ 
affirmed, and the appeal here:ln b~. 2)1d. the so.me is hereby .. ., dismissed. 

. .·· . 

EHWIN. B. HOCK 
· .. Deputy ·Commissioner~ 
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6~ APPBLLATE DECISIONS - HOCK.AWAY TOWNSHIP TAVEHN ASSOCIATION ET AL. 
Vo . HOCKAWAY TOWNEHUP A!rD IVIEHOLLEe 

HOGKAWAY TOWNSHIP TAVERN 
ASSOCIATION, MORR.IS COUNTY; NEW 
J"EHf:rt!:r·' . and MORRI s COUNTY 
T. ·,:CENSED BEVERAGE ASSOCIATION, 

Appellants, 

...-vs-· 

) 
'\ 

. ) 

) 

) 

TOWNSHIP COMMIT'.11EE OF THE TOWNSHIP ) 
OF R.OCKAVJAY and AUGUSTUS r.J. MEROLLE' 

. ) 
I 

Hespondents 
- - - - - - - - - - - - - ~ - - - ~ ) 

. ' f 
. . ON APPEALl 

CONCLUSIONS AND OHDEH 

Si.dney Simo.ndl, Esqo, Attorney for Appellants. 
Frank C. Sterba, EsQ., Attorney for the Res~ondent, Townsltlp 

Committee of the Township of Hockaway. 
Albert J .. Biederman, Esq. and Edward Brigadier, Esq., Attorneys for 

the ~espondent-licensee, Augustus L. Merolle. 
Henry 1 .• Janowski, E~q., Attorney for Henry ·lvieury, a license holder 

and objector. 

'Thi~ J.s an appeal from the granting of a plenary retail con­
srnnption license to respondent Merolle by respondent Township ' 
Com.mi ttee for <l building located on the Dryden Es ta te, Greer). Pond 
Ro~d.? in. the Green Pond section of Rockavvay Town[~hip .• 

~he instant license wn,s granted on·Decembc:r 15, 1945 by a two­
to-one vote of the members of the Township Committee. On October 13, 
1945 thG same members of the Township Committee ·had unanj_mously 
denied an application by on~ Garneau for.a similar license for the 
entire premi$ 12S known as the Drydon .Estate, for the stn ted reason, 
,, ::.cording ·to the minutes of that meeting, tho.t there were sufficlent 
-~iceRses outstnnd.ing to serve the needs of the c01mnuni ty. 

This case, therefore~ is substantially on all fours with Taylor 
v. South _River?. Bulletin 520, Item 4, wherein the Cormnissionex1 hold: 

"It ls axiomatic that,. under the Alcoholic Beverage Law, 
the question of issuance (or transfer) of a mu:riicipal liquor 
license is entrusted, in the first j_nstance, to the sound and 
bona .:fide d_iscretion of the local issuing authority. In 

.discharge of tho.t function, the local issuing authori.ty, when 
acting up1-on an applicati.on, is not bound by any doctrine of· 
~ .judicag, to reach the same dc~cision as upon some previous 
application involving the same applicant and prE)mise::; ... 1.To 
the cont1,,ary, each individual application is nece~~sarily to 
be considered on its own full. mcri ts. Cf. Lavel_1e Y...!_J_Y.;_·JJ~- · 
Bull 12tin 140, Item l; Bradford v. Pnulsboro 2 Bu];lotin .-~no, 
Item 3~ The evident and salutary p·m·pose of su6h a doctrine 
Js to enable the municipality to be.n.efl t by its own so1md 
experience and to avoid repetitj_on of what it honestly be-
lieves tQ have been ~ past mistake. · 

TT However, while giving fiJll recognition to this cloctrir.e, 
prop1.:-;r liquor control clearly dictates that an issuing au­
thority may not be pernii tted to tba<~k ::i..nd fill' in the 
appl:Lcations before i't without sound. reason therefor. 
Wheri~ 9 as her.Q,. i t..Jl~s squarely x·eversr-::d iJ~~Q.Q..illialJ..i_!_hs 
burden is upo_:p. it to cc.:mvtnc:b.D.gl;y _expJ_ain such rever~al.:. 
V(~nKesteren et al. v. Camp, Bulletin 296, Item 7; MerJ.~~vsq 

'.:'.> r- :.-, 1 v ri-:;-, y 0·1-1n e· e "- !l l uu1 1 '~ti· ·'.l 7 sr It er,,, 4 Cf "··JoT t11 e~ n,.:i t_ U ,,. ., • De~ . J. J.¥_ 0 Cc •· 2 .u .J..r;_, 1.. .0 0' . , 1.i. •· _, .. 11 
•• ..:..'.;:~ 

1:_avern2 Inc. v,, Northvo.le' 1 Bulle.; tin .:193, Item 5 .. " (Under~ 
scoring added.) . 
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_ ·. In this cb.se, testimony:_-.by . .the vo.cillo.ting rµembers ot· the Com­
mittee v.ras_ that both changed, their minds and their votes beeause they 
had heard a rumor .that thf~. Dryden- Estate, if the li.cense were n9t. 
gr-ant'ed, would be soid._ to som~ organization which would use it ·for 
charitable purposes; theroby._ causi.pg a loss of $1300. 00 in anrn-:i-al 
taxe.s to the muni_cipali ty. As. additional reasons, one Cmnrfli ttei~m2n. 
testified that he was influenced.to grant the J.icense because of his 
belief that an m1lawful traffic in licenses _existed which would be 
impedo_d by the -granting of the. ins_tant licen_se, and that the licens­
ing of _the premises would bring business ·t.o the community. - ThtJ otht?r 
testified that ·he believed in the issue of liquor license$ without 
restriction to all who sought them. 

The reasons motivating the change of heart cah scarcely be con­
sidered as related in any way to the basic question vvhether public 
necessity and conv·2nience reqhi.red the issuance- bf the license sought. 
Regarding the possible'loss of ratables resultihg from use of the 
property for charitable purposes, it has long been established th&t 
th{~ collection. of taxes has nothi,ng to_ do with li_quor control. 
Re Sofield 2 Bulletin 28, Item 1; .Bettlewood Repuq]-ic~n C~ub v. Haddon, 
Bulletin 527, Item 2. Nor :are the other -in9-icated reasons in any way 
related to the public · ctmveniencs w1d necessity warranting the grant­
ing of -a liquor license. It follows that the ~Sf?U_ing authority h_as 
not sustained the burden of convincinglj explaihing its ~eversal bf 
position. The cases of Kavookjian et al .. v. Eighl[md§..1. Bulletin 663, 
~tern 2 and Heart;t:- et al. v. LibertL,_ Bulletin 671"., Item, 5, are not 
_contrary to the ruling in the Tay]-2.£. case above quoted, sine~_ they 
are distinguishable on their facts. In this case, Meroll~ has tes­
tified that he intends to cater only to busi.ness and personal 
acquaintances. 

Consideration of the merits lends to the same result. Rockaway 
Township has a population of 2,423, atcording to th~ 1940 Federal 
census, with fifteen plenary retail cons1mption licenses {excluding 
Merolle rs) issued and outstanding- -- a rD.tio cf one to every 161 p~~r­
sons. In comparison with the ratio of one to 1,000 estnb~ish~d by 
P .. L. 1946, c~ 147, the community would seem adequately supplj_ed. 
See fJugson _ Ber..gen_c_o.J-lll.lY .. R~~aiJ. I,iguor ptoreLlssoci0.tion v .. HobokenJ, 
Bulletin 699, Item 5; Wi:J_li_g_rns et al~_ v .. At~antic Highlands 2 Bulletin 
700, Item 3 (certiorari denied £11 po.n.£.z., Bulletin ?11, Item 12). That 
the rural vicinity j.s adequately sorviced appears from t.he fact that 
a plenary retail consumption license is issued and outstzmding fo_r 
premises imffii~diately .adjoining the Dryden Estateo Ther13· appeo.r_s to 
be absolutely no public need for the license issued· to Merolle. : 

Furthermore, there appears to be o. grave jurisdictj.onal d_9fect 
which would have- precluded the granting of the license had-it been 
prcpe:rly considered by· the i.ssuing authority.. _There is at least 
grave doubt tlwt }.f erolle was a bona fide resident of New Jersey at 
the time of application as required by R. S. 33:1-25. He had been a 
resident of Brockl;/n, New ~{ork, until November 1, 1945, from which _ 
elate he cla:Lms esto.blishment of residence in New Jersey.. However, he 
·marely nmoved int1 wlth YYfriendsn in Bayonne- but, curiously, left his 
family in Brooklyn o.nd eontinued to drive his automobile, w'ith New 
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York registrction plates, ns late as the hearing on appeal. It is 
significant in this connection that Garneau; whose application for. 
license had been denied on October 13, 1945, was then loosely nsso­
ciated with Merolle in the pending negotiations for purchase of the 
Dryden Estate. The original ~pplication was apparently ~ade by 
Garneau instead of by Merolle, because Gar:nem1 ho.cl been a resident of 
New Jersey for twE?nty-five y$ars.. Only when Garneau "lost interestn 
in the joint ventu.re following denial of h:Ls application did Merolle 
become a "resident" of Netv· Jersey under the circumstances nforemen-
+·1 nned and file applicntion in his ovm rW.fill=j. While a.dmi ttedly 
r,_;sidence is a matter of intention, mere acquisition of an address, 
especially when coupled wlth evidence of failure to terminate a pre-· 
vious residence, fo.lls far short of an· unequ:ivocal manifestation of 
intention to aequire a nevr residence. Re Meyers and Phelan2 Bulletin 
635, Item 4; Re H9esch, Bulletin 635J Item 9. 

Respondent has a ttr .. cked a.ppellnnts' stn tus as proper pnrties to 
prosecute this appeal, claiming that they nre not "aggrieved persons" 
within the intendment o:f R. S. 33:1-220 Thj_s contention is without 
merit since the standing of o.n association of liquor dealers to prose­
cute an appeal ho.s long been 1;jsto.blished. HetaiJ. Liquor Distributors 
v. Polons1fY-l.. Bulletin 88, Item 10; Hudson B·ergen County Retail Liquor 
Stores Associ~ tion · v .. Lor~s, Bulletin 254, Item 10. The snlut::.:ry 
reasons inducing a broo.d interpretation of' thd phrase "aggrieved 
person" as used in the Alcoholic Beverage. Iiaw are set forth at great 
length in East Brun~.!ck Board of Adjustment v. East BrunswickJ_ Bulle-
tin 223, Item 5. ---

The nction of the issuing o.uthori ty will be -revt:rsed o.nd the 
license cancelled. 

Accordingly, it is, on thi53 11th day of June, 1946, 

ORDERED, tho. t the action of respondent, Township conuni ttee of the 
Tmvnship of Rocko.w::ty, in granting the npplica t:lon for plenary r8tail 
consumption license of the responde:nt Merolle be and the so.me t·s 
hereby reversed; and it is further 

ORDERED, that the plunary retc.il consumption license issued to 
:i.:·";spondent Augustus L. Merolle by the Township Corr@i ttee of the Tovm-· 
ship. o.f Rockavvay, ·be and the same is. hereby declared null and void, 
set aside and cancelled, nnd s~id Augustus L. Merolle is hereby direc-
·ted forthwith to ceose all 2.lcoholi.c bever0ge activity under the · 
license heretofore issued to him. 

· EHWIN B. HOCK 
Deputy Commissioner. 
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7 & APPELLATE DECISIONS -· · CEDAH LAKE LODGE, INC e v ... BLAIHS~.~OWN. 

C.EDAR LAKE LODGE, INC., ) 

Appellant, ) 

-vs-· ). 
ON APPEAL 

CONCLUSIOlJS AND ORDEH 
TOWNSHIP COMl\UTTEE ·QF THE ) 
TOWNSHIP OF BLAIRSTOWN, 

Respondent ·) 

Sewell and Levey, l:i~sqs., by William K. Sewell, Esq .. , Atto~neys for 
·Appellant. 

Archie Roth, Esq .. , Attornsy:far Respondent. 

This is an. nppenl fro171 th~-:. denial of appellant 1 s applic.a t~on for 
a seasonal retail cons1m~t~on ·iicense. 

At a regular meeting, on February 8, 1946, the Township Com­
mittee, respondent herein, adopted u resolrrtion declaring in part . 
that tHHH~it would bE! for the best interests and welfare of the com­
munity ·that an Orclirwnce be passed -3HH~ p.rohibi ting the issuance of 
seas.o:na1 reto.il consurn:ption -iHHt licenses in said. townsldp. n Pursuant 
to the said r~solution, and t6 give effect thereto, on February 13, 
1946 ah ordinance lirni tlng plenary ret2.il .. consumption licensE~s ancl 
for.bl"d~1 1·na l' 10°t o+})or tv·11~c --f 12" CE-'ns•·::.,-· (i·n0luc"·1 1"-,,-1r" SE"'a'"'OYl':...L'"' I""''ta1··l .. U t::.• l.L .;) LI _._\;_. J _.:'!:_, ,.) U . ~ ~ \.,..;:; . '~ J ... L.Lr..) ,; .- ,;:) :.'.~ \:, .:;. -

consum1Jtion licenses) in said Township ·was intro~luced and p2~sed on 
fir st reading. On. the same dELy, at)pellant 's application for a season­
al retail consumption license was filed with the Township Clerk. 

. On Fc~bruary 14, notice of pas sage of the ordinance and of D. 
hearing thereon vw.s duly publishocl. On March 1st (at a· special 
ineet:Lng) the ordinance was passed on firml I'Ntdj_ng and by opera ti on of 
law (nothing in _the ordinance to the contrary) bec2me affective, after 
final advertisine, on March 7, 1946. 

On March 8, 1946, the next regular meeting of the Town.ship Com­
mittee after the filing of the application, the npplica ti on was c1f.mied 
because of the aforesaid ordinance. Other reasons were advanced for 
the denial, but in view of the result herein they need no comment. 

Hespondentts authority to adopt the ordinance prohibiting 
seasonal retail consmnption licenses is cleD.r. H. S. 33: 1-12 (2) Pi:'O­
vides in part~ 

"The governing board or bocly of eo.ch municipal:ity m2.yJ 
by· ordinnnce' .enact that no seo.sorn::.l retnil consm.1ption 

_ ... license shnll b13 granted within its respective municipality." 

Thus, the matter is l(;ft solely to the discretion of th:; municipality. 
The stc:~te Commissioner has no jur:Lsdiction to roview the action qf 
the munici1Jal governlng body in o.dopting such an ordinc~nce. 
Cf. Ita.lian Ameri:c nXJ___Q1 tizens c+ ub v. 1J1ow.nshi p o.f. _ _Qre.§...lli:Y..ic12.i_ bullEitin 
392, Item 9; Forest H~ll Boat Club vi> Cinnam~ill~911.J.. Bulletin 3?2, 
Iteril ? ; Tenen.bcrnm v. SD.ler:h Bnllc:r-tln 109, Item l} !l£_Gorc1on, Bulletin 
151:; Item 12. .-~~.. :"'f ~ 

~¥, 

It is conte~ded thnt the ordinance, if it is effective in pro­
hibiting seasot+p.1 retail consu.mptton lic.enses, cannot .be applied to 
prohibit suG):i Q. license on the application of ap~ellant becJ.use the 
same wo.s file{!. prior to the adoption of the ordj_nance Cl 

A somevvhat similnr situation occurred. in Fro.nklin Stores v. 
Elizabetr±..t. Bulletin 61, Item 1. In that case,. the ordinance hnd not 

'1, 
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0een finally adopted at the time of denial, but it was in actual, 
bona fide_ contemplation and 'was finall~r adopted before the hearing 
of the appeal. In rendering hi;3 decision 1n that case, Commissioner 
Burnett said: 

"The contention of appell.s.nt fai_ls, not because ths appli­
cn tion wa:=-J barred by the ordinance but. rather because to 
grant it now would b(~ in defiance of the local policy mani-· 
fcsted by the ordinance-) in active, bpna fide contemplation 
at the time the-applicacion was denied." 

The present case is even. stronger than thE.i Franklin case because, 
in _addition to the municipal policy exhibited by the ordinance which 
has been in effect as a formal regulation since March ?, 1946, it 
appears that the ordinance was 'finally adopted before appellant's 
application was denied. 

There is some attempt to exempt the application in the instant 
case because it is a "renewal" application. 

The appL) .. cation on its faco is df.;signated a "new applicat.ion" 
and j_s by law ·just that. The law is clear.. R. s. 33:1--96. ']he 
2.pplication under consideration {nils to meet a very important 
requirer.:.ent in order to be considered ·as a· renewal license, i.e., no 
license had ever been held by tlie appellant corpora ti on. Even if 
mo.terial to the issue, it is clQal' that. the applica t1on i.s no·t a 
ttrenewc.~l" application~ · · 

The action of respondent is affirmed. 

Accordingly, it is, on this 6th day of June, 19 .. 16 ~ 

ORDEHED, that the appeal herein be and the sa·me is hereby 
dismissed. 

Deputy Comm:lssioner. 


