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: , STATD Or N“W JERSLY S
Department of-Law and Public Safety
DIVIbION OF ALCOHOLIC BEVERAGE ‘CONTROL
1100 Raymond Blvd,. Newark, N J. 0?102

'1; COURT DECISIONS = IN RE cnoss KEYS HOTEL & REST., INC. - »;[i“’
/DIRECIOR AFFIRMED, - T

AT SUPhRIOR COURT OF NEW JERSEY °
S R PSSR ;;qy“;;-,=-_  APPELLATE DIVISION RN
LT e e ~«“v, ;,, ;; A-hO2-67
' IN THE MATTER OF DISCIPLINARY AT ;@.:f;;;*§tf”;;;,ff~“
_PROCmDDINGS AGAINST 3 g{ffﬁ;ffg}i;,‘ij" SR

| '-~, CROSS KEYS HOTEL & RBST., INC. ».{155{1155*13*”‘*"' B
37.W, Cherry. Street L5 % LT

Rahway, New Jersey

: Holder of ; Plenary Retail Consumption
- License C-15, issued by the- Munlcipal
- Board-of Alcoholic Beverage" Gontr 1
“wlﬁ'of the Gity cf Rahway..;~a.E

“o.i - Mo Franeds ~,’ y argued ‘the cauge for
S ;?ag%iellant;Crassﬁ é§§‘Hotel and Rest.=‘ :
';_,Qi“ Foley. .z g;ﬁgi, attorneySf t

S Mp” Mlchael J Mehr, Deputy Attoruey Gen’”"
,J,f'g;argued the eause for respondent Divisios
-+ Klcoholiec Beverage Control (Mr. Arthur J. Bills, -

““l'fAtt-rney General of New Jersey, atterney)s a;“ ,

v (Appeal from Directer's decision in Re Cross Keys Hote
L& Rest Lo Inc,, Bulletin l771 Ttem 1. - Directo,;afflrmed. s
. Opinion not approved for pubiicatlon by the Gourb committee _
©ooon oplnions.) I P R R &
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2. DISCIPLINARY PROCEEDINGS - ORDER REIMPOSING SUSPENSIONS
. STAYED DURING PENDENCY OF APPEALS. i

In the Matter of Disciplinary

‘Proceedings against . ) ,
'CROSS KEYS,HQT&L & RESTQ, INC.‘ $ : SUPPLEMENTAL
37 W. Cherry Street ~ORDER

Rahway, New Jersey

Holder of Plenary Retail Consumption
License C-15 issued by the Municipal
Board of Alcoholic Beverage Control
of the City of Rahway

L

Francis C. Foley, Esq., Attorney for Licensee IR
Edward F. Ambrose, Esq.itLeon Chorkavy, Jr., Esq., and: David

S. Piltzer, Esq., Appearing for DiVision
of Alcoholic Beverage Contrel ue :

BY THE DIRECTQR.A o : R
) On November 14, 1967, an order was entered herein (file B
-7316) suspending the license for ninety days effective - ..~
November 21, 1967, for renting of rooms for purposes of illieit .

sexual 1ntercourseo Re Cross Kezs Hotel & Rest,, Inc., Bulletin
1771, Item I. S L ,

o On April 2,- 1968 I. entered an’ order herein (file S-7469)
susEen ding the lieense for thirty-five days effective May 1,
1968, for possession:of dlcoholic:beverages not truly- labeled.

Re Cross Kexs Hotel & Rest, , Inc., Bulletin 1797, Item 3o

Prior to the effectuation.of. the orders of suSpension,
on respectilve appeals: flled, the Appellate Division of the .
Superior Court stayed the operation of. the suSpensions wmtil -
the outcome of- the appeals. '

- The court affirmed the Director's action in the first
case on June 3 1968, In re Cross Keys Hotel & Rest., Inc.
-(App.Div. 1968 5 not officially reported, recorded in Bulle%in
1790, Item 1. g _

;. Although mandate on affirmance had not yet been received
licénsee's attorney has advised that no further appeal will be -
takens that the appeal in the second case would ;be withdrawn by
stipulation of dismissal to be filed; and has requested that
penalty be imposed as soon as possible. Hence,:the total
suSpension of one hundred twenty-five days may now be reimposed.

Accordingly, 1t is, on this 7th day of June, 1968,

ORDERED that Plenary Retail Consumption LicenSe C- 15,
issued by the Municipal Board of Aleoholic Beverage Control of
the City of Rahway to Cross Keys Hotel & Rest., Inc, for premises -
37 West Cherry Street, Rahway, be and the same is hereby suspended
for the balance of its term, viz. until midnight June 30 1968, - ,
commen01ng at 2:00 a.me Tuesday, June ll, 1968 : and it is further

 ORDERED that any renewal license that may be’ granted shall
be and the same is hereby susPended until 2 00 a 3.0 Monday,
October lh, 1968.

JOSEPH M. KEEGAT
DIRECTCR
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3» DISCIPLINARY PROCEEDINGS = GAMBLING (WAGERING, NUMBERS BETS) -
;%gEP%gAA MINOR - LICENSE SUSPENDED FOR 90 DAYS LESS 5

In the Matter of Disciplinary
Proceedings against

JENNIE MERCURIOy SAM MERCURIO and
FRANK MERCURIO

61 = 1%th Street

Hoboken, New Jersey

CONCLUSIONS
AND ORDER

.. Holders of Pleaary Retaii Consumption
- License C=97 -issued by the Municipal
.Board of Alcoholiec Beverage Control
‘of the City of Hoboken

naamanammmmmmn_m-mma--anmu-s.m_mua-aamnnmu-sam-nnmummmw

N e G et e

Licensees,; by Sam Mercurio, Pro se
Edward Fo Amb:roseS Esqe9 Appearing for Division of Alcoholic -
' Beverage Control o

BY THE DIRECTOR¢

Licensees plead non vult to charges alleglng that (1) on -
February 2, March 2 and 23, 1968, they permitted &he playing of
card games for money stakes on the licensed premises, in violation .
of Rule 7 of State Regulation No. 20, and (25 on March 23, 1968,
they possessed or permitted a numbers bet slip on the licensed -
premises, in v1olation of Rule 6 of State Regulation No, 20. ;_’

‘ In addition, the licensees entered a technlcal plea of
not guilty to charge (3) alleging that on March 23, 1968, they
sold a drink of beer to a minor, age 18, in v1olat§on of Rule 1.
of State Regulation No, 20, such plea belng accompanied by the ‘
statement that "we admit that this boy was served drinks, but.
only after he showed us a driver's license with'the age of 21
or 22, We waive hearlng on this charge and 1eave finding up to
jthe director." :

With respect to the third charge it ¢s- well established
that the mere display by the minor of a driver's license to
‘evidence age constitutes no defense as a matter: of law to a charge
alleging violation of the applicable regulation, See the Special
Note -to Rule 1 of State Regulation No. 20 appearing at pages 86
and 87 of the 1967 pamphlet state regulations. Hence, in view of
the admission of the saley, I f£ind the licensees gullty of this
charge. . ' Co

Absent prior record the license will be uspended on
the first charge for fifteen days (Re Addas, Bulletin 1779, Ttem
8), on the second charge for sixty days Zcf, Re! Lenron, Inc., -
' Bulleﬁin 1789, Item 5) and on the third charge foc fifteen days
(Re_ Norwood Restaurant & Iounge, Inc., Bulletin' 1787, Item 6),
or & total of ninety days, with remission of fiye days in v1ew of .
the confessive plea entered to the first two charges and the lack
of contest to the third charge, leaving a net suspension of eighty-
- five days. -

Accordingly, it is, on this 6th‘day of May, 1968,

~ . ORDERED that Plenary Retail Consumption License C- 97, '
- issued by the Municipal Board of Alcoholic Beverage Control of the
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City of Hoboken to Jennie Mercurio, Sam Mercurio and Frank
Mercurio for premises 61 - lhth Street, Hoboken, be and the same
1s hereby suspended for the balance of its term, viz., until
midnight, June 30, 1968, commencing at 2:00 a.m. Monday, May 13y
19683 and it is further _ . -

ORDERED that any renewal license that may be granted

shall be and the same is hereby suspended until 2:00 a.m, Tuesday,
August 6, 1968, _

- JOSEPH M. KEEGAN
DIRECTOR

4., SEIZURE - TORFEITURE PROCEEDINGS ~ UNLAWFUL TRANSPORTATION,
STORAGE AND POSSESSION OF ALCOHOLIC BEVERAGES - CLAIM FOR
- RETURN OF MONEY DEPOSITED ON STIPULATION AND OF ALCOHOLIC
BEVERAGES DENIED - DEPOSITED CASH AND ALCOHOLIC BEVERAGE
ORDERED FORFEITED, ’ :

In the Matter of the Seizure on March
16, 1965 of a guantity of alcoholic

, _ Case No, 11,446
beverages and a 1963 Chevrolet Van Type

" Truck at 303 Washington Street, in the ON HEARING
City of Jersey City, County of Hudson CONCLUSIONS
and State of New Jersey, and in the Matter AND ORDER

of the Seizure on March 17, 1965 of a
quantity of alcoholic beverages at S04
Clinton Avenue, in the City of Newark,
County of Essex and State of New Jersey.

Nt - | S -

Charles H, Tuttle, Esq., appearing for claimants, Louis L. Epstein
and Julius Eps%ein, t/a Stratford International :
. Tobacco Co.
I, Edward Amada, Esq., appearing for the Division of Alcoholic
Beverage Con%rols '

BY THE DIRECTOR:
The Hearer has filed the following Report herein:

Hearer's Revnort

This matter came on for hearing pursuant to the provisions
of R.S. 33:1-66 and State Regulation No. 28, and further, pursuant
to a cash certificate in the sum of $2,000060 deposited with the
Director of Alcoholic Beverage Control by Louis L. Ipstein and
Julius Epstein, t/a Stratford International Tobacco Co., (herein-
after Stratford), to determine whether 420 containers of alcohelic
beverages and one 1963 Chevrolet Van Type Truck, seized on Marech
16, 1965 at 303 Washington Street, Jersey City, New Jersey and
180 containers of alcoholic beverages seized on March 17, 1965 at
premises 504 Clinton Avenue, Newark, New Jersey, constitute un-
lawful property and should be forfeited; and further, to determine
whether the sald sum of $2,000,00 deposited by Stratford, under
protest, as evidenced by the aforesald cash certificate, representing
the appraised retail value of the Chevrolet truck, (which was
released to Stratford) set forth in the sald cash certificate,
shonld be forfeited or returned to it.

Vhen the matter came on for hearing pursuant to R.S. 33:1-66,
Stratford, represented by Charles H. Tuttle, HEsq., (an attorney
admitted to the bar of the State of New York, who was granted peruls-
sion to represent Stratford at this hearing) enteved a speclal
appearance. :
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In a prepared statement admitted into evn.dence9 counsel
for Stratford argued as follows: .

"(1) That this Givision respect the decision and
Judgment of the United States District Court of New
Jersey (three judges sitting), reported in 261 F. Supp.
192, and summarily affirmed by the United States
Supreme Court on Oétober 16, 1967;.

"(2) That, as to the merchandise specified in the
notice of this hearing as seized on March 16, 1965,
it be returned forthwithg

"(3) That the sum of $2,000 referred to in the
notice of hearing as hav1ng been deposited ‘under
protest,! be returned forthwith, with interest
thereon,

He makes a further demand that the “seized automobile trudk
specified in the notice of this hearing as. selzed on March 16 =
1?‘9 1965, it be returned forthwith®,

This demand obviocusly has no factualvValidity since the
sald motor vehicle had heretofore been returned to the elaimant
upon the posting of the cash certificate hereinabove referred to.

In support of these "demands”; counsel for the claimant
advocated that:

"(1) the seizure was an unlawful invasion of the
business rights and the property rights of (Stratford),
authorized by and conducted under license of the
Federal Government pursuant to its exclusive jurisdiction
over foreign commerces

"(2) the seizure was made on the predicate of a
demand and condition by the Director which the afore-
sald controlling decisions by the United States
District Court and the United States Supreme Court have
determined that he had no lawful right to require, and to
impose on the lawful federally licensed business in
forelgn commerce in which (gtratford was) engaged;

n(3) the seizure was in v1olatlon of the Fourth,
Fifth and Fourteenth Amendments to the Comstitution of
the United Statess

(4} the seizure was in violation of Article 1,
Section 8 (3) and Article III, Section 2(1) and (3) of
the same Constitutiong and

"(5) In consequence, the Director has no lawful right
or power to continue the illegal selzure, oi To proceed
at or by this hearing, or the procedure staped in the
‘notice thereof, to impose or effect the forfeitures or
penalties proposed and threatened in the notice of this

hearing.

"Accordingly, my pogition on this special appearance
is that the demands heretofore made by (Stratford) and by
me on (its) behalf for the return of what has been seized
were demands as of right, and showld have been complied
with, and that this hearlng cannot lawfully be set up
or conducted in frustration of those rights.M
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Upon completion of presentation of this statement,fthe attorney
for the claimant withdrew from the hearing and refused to :
participate further therein. L : ) .

;

. In order to obtain a proper perspective of the issues to -
be considered at this hearing, 1t would be well to preface a _
summary and evaluation of the testimony developed herein with a
brief history of the proceedings which preceded and let up to -
the institution of the instant proceedings, .

Stratford conducts its business as a partnership under
the name "Stratford Imternationsl Tobacco Co,", at premises
. 50% Clinton Avenue, Newark, which premises are not licensed by
the State of New Jersey, étratford is primarily engaged in the -
sale of tax-free tobaccos to ships in the Port of. New York which
includes some 15 ports in the State of New Jersey. As a concomittant
‘to this business it also sells tax-free liquor to the- ships pur- .
suant to Federal permits, -Claimant purchases its liguor from -
foreign and domestic distributors and stores it in federally bonded -
warehouses in the State of New Jersey. The liquor is delivered .
in claimant’s trucks from its warehouse to the ships docked at the
piers. The liquor is then sold by the ship owmers to the ships?
passengers beyond the limit of the jurisdiction of New Jersey., =

In March, 1963 claimant applied to the Division for a
plenary wholesale liquor license for the 1962-63 licensing 'year
expiring June 30, 1963. The Alcoholic Beverage Act does not -
provide for a special license for sale of tax-free liquor in bond,
Such sales may be made under a plenary wholesale license of which
some 75 licenses had been issued in this State (in 196%). In its
application Stratford represented that it intended to sell
alcoholic beverages to ships docked at the New Jersey plers for
consumption beyond the territorial limits of the United States,

The Division expressed a willingness to grant such license
‘to cover such tax-free activity, subject to the same condition
imposed on Marine Tobacco Co., the only other licensee so en-
gaged in this State, namely, that no sales of alcoholic beverages
‘will be made in New Jersey under such license except such as
are made in bond to steamship companies to become part of .
ships' stores for use beyond the jurisdiction of this State. .
The Director held that Stratford was not entigled to an unre- -

" stricted license on the basis of the limited “public need"., ’
-~ adduced at the hearing,_ but that the Director was authorized to
" issue to Stratford a restricted plenary wholesale license as
aforesaid. - Re Epstéin, Bulletin 1565, Item 3. The applicants.

'i_refused'to accept a limited license, and insisted upon a plenary

license without restrictions or conditions. An appeal from the .
Order of the Director was taken to the Appellate Division.of - -

| the Superior Court which affirmed the ruling of the Director . =
.~ with respect to the granting of a limited license. Epstein v.
"Director of Alcoholic Beverage Control, App..Div. A-98-63

~(May 21, 196%), not approved for publication, .cert. denied . = .-
43 N.J. 260 (196%). - - e e e

. In its per curiam decision, the Court ohserved that the-"
Cplaintiffs did not attempt to show that there was a public
"need or necessity for another plenary wholesale license as such.
All that the Director said was that there was @ need for an' = *~
“additional license in the particular area for $ales of tax-free
~“liquor in bond to ships' stores. Thus,; the Diffector properly :
- found that the applicant did not establish thait there was-.a
- need_in New.Jersey for a "plenary wholesale lugense" "without' - .
" any limitations or conditions"; therefore, theg ‘application was: .
- properly denied. Epsteln v, Director of Alcohglic Beverage .. i
"~ Control, supra. - : ' ' S P
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Thereafter, on March 6, 1964 the claimant applled for a
Class D liguor ‘transportation license. It was stipulated that
notwithstanding their failure to obtain a wholesale State license
they had contlnued to solicit and sell tax-pald 11quor to ships*® .
docks in New Jersey.

At this point, for the first time in the State proceedings,
Stratford formally challenged the constitutionality of requiring
a wholesale license for its business. The Director held that
Stratford's wholesale and sales activity was subject to New Jersey
Alcoholic Beverage Law, "within the confines of the Twenty-First
Amendment as it relates to the commerce clause™. The Director
concluded that!/ since Stratford did not procure ‘a wholesale license
for its solicitation and sale of tax-free.liquor it could not be
granted a transportation license to transport liquor for such un-
licensed activity. Re Epstein, Bulletin 1597, Item 7.

" In short, the Dlrector held that since Stratford did not
hold a New Jersey license to sell or solicit the sale of tax-free
liquor (in that Stratford refused said license) Stratford would
not be entitled to a limited transportation permit to transport
the liquor which it was selling in violation of the laws of  New
Jersey. The denial of a transportation license was also appealed
to the New Jersey Superior Court, Appellate Division. Pending
that appeal the Director wrote Stratford in 1965 noting it "had
made specific sales" as hereinabove described. The letter warned
it "to discontinue the sale and delivery of alcoholic beverages '
particularly to ships docked at New Jersey piers®.

Before the Appellate Division could hear the matter, an

action was instituted in the United States District Court and a
three Judge court was constituted and convened to consider the
matter, in accordance with 28 U.S.C. Sec. 2281, The Court decided
that Stratford's activities were protected by the commerce clause .
and were beyond New Jersey's power under the Twenty-First Amend-
ment. The Court further held that the applicability of the New
Jersey statute was outside the ambit of the Twenty-First Amendment
and -was an impermissible restraint on foreign commerce. Epstein

v. Lordi, 261 Fed. Sup. 921 (D.C., N.J. 1966). Accordingly, the
Court enjoined the State from enforcing or attemptlng to enforce.
NedoeS.A. 33:1=-11 against Stratford. An appeal from this decision .
“was taken to the United States Supreme Court where it was affirmed
on October 16, 1967 (two Justices noted probable Jurlsdlction and ¢
would have set the case for oral argument). . =~ o

We pause at this p01nt to explaln that the plvotal con-
sideration of the three man Court in Epstein v. Lordi, supra
(261 Fed. Sup. 921) related to the matter of coenstitutional
permissibility of the requlrement of R. S. 33:d= 11 as applled to
Stratford.

< "N.J.S.A. 33:1-11, 1nsofar as pertlnent, prov1des
as followss , .

‘Class B licenses; subdivisions; fees:

'Class B licenses shall 'be subdivided amd
classified as follows:

'Plenary Wholesidle license. 1. The holder of this
license shall be entitled, subject to rules and regu-
lations, to sell and distribute alcoholic beverages
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- to retailers and wholesalers licensed in
accordance with this chapter, and to sell and
distribute without this State to any persons
pursuant to the laws of the places of such
sale-and distribution, and to maintain a ware-

-~ house and salesroom; provided, however, that the
delivery of such alcoholic beverages by the
‘holder of this license to retailers licensed under
this Title shall be from 1nventory in a warehouse
located in New Jersey which is operated under a
plenary wholesale license. The fee for this
license shall be $3,000.00'" ' N

The State of New Jersey has been restralned from regula-
tlng, by way of its sales and distribution licensing scheme,
commercial transactions which are completely consummated within
this State’s jurisdiction, which include the solicitation, sale
and actual delivery of alcoholic beverages by a wholesaler
domiciled in this State to retallers who are Shlp owners located
in this State.

The Court thus concluded that New Jersey's regulatory
scheme as annunciated in the provisions of the aforementioned
section when applied to Stratford placed an uniconstitutional
burden on the commerce clause. of the United States Constitution
so as to be repugnant or inconsistent with the said commerce
clause, andrviolative thereof. It held that its applicability
‘was an impermissible restraint on foreign commerce as it related
to the plalntiff since it imposes an undue burden, and subjects
Stratford to inherently excessive State Regulation. Accordingly,
it enjoined the Director from requiring Stratford to acquire a
plenary wholesale license under the aforementioned section
where its complete commercial transaction, including solicitation,
sale.;and actual delivery of tax-free, in-~bond liquor occurs

- within the State of New Jersey.
However, the Court hastened to point out that New
. Jersey contains wide latitude in .the exercise of its police
powerc "to regulate matters of local concern even though inter~
state commerce 1s incidentally affectedj and, as we have noted,
this scope is exceptional in the case of intoxicants", 261 Fed. -
Sup. at po 9“"10 : . - - ) bl -

The Court explicitly counselled that:

- "Through cooperation with Customs authorities,
‘New Jersey can obtain considerable information for
its own efforts to keep tabs on plaintiffs':local.
inventories and their-disposition. Whatever addxtlond.
safeguards New Jersey might legitimately require to
supplement and corroborate the existing Federal controls
could also be accomplished via the less restrictive and
‘less burdensome device of the transport Class D license
" for which the plaintiffs have applied." 261 Fed. Sup.

938
R. S. 33 1-13 reads as follows..
"Class D licenses shall be as follows:
"Transportatlon license. The holder af this license
shall be entitled, subject to rules and regulatlons, to

transport alcoholic beverages into, out of,. through and
_within the state of New Jersey and to malntaxn a
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- warehouse. The fee for this license shall be
two hundred dollars.® '

_ "Such a license, issued under N.J.S.A. 333
1-13 and augmented by rules appropriate to its
scope, would provide ample authority to permit
Some supervision of the liquor's transport and
transfer until it left the State on board the
departing vessels. The fact that Class D licenses
would not support regulation of the sales transs-
actions themselves is of no moment; for whatever
Stratford's terms of sale, method of solicitation
or means of competition, it is the physical move~
ment and storage of the liquor itself which creates
_ the opportunities for diversion. And the physical
-control would be ensured by the web of Federal and
State inspection and custody." 261 Fed. Sup. 938.

) The Court emphasized that the validity of the transportation
_ license requirement was not before it since the plaintiffs had
agreed to accept one, and added "If its implementation leads to
rules applied to Stratford which are challengéd-as outside the
sphere permitted New Jersey by Hostetter and Ammex, that too will
be ‘another case for another day.'" See Epstein v. Lordi, Note
19, 261 Fedo Sup. at pe 9380 ’ ’ - o

Questions Presented at the Seizure Hearing

A Stratford contends that Epstein v. Lordi, supra (261 Fed.
Sup. 921, affirmed by the United States Supreme Court October 16,
1967) "should be a sufficient record for an immediate release of
the seized properties and render the proposed hearing unnecessary."

The Division contends, however, that the transportation by
Stratford of alcoholic beverages without having first obtained a
transportation license; and which were transported in an unlicensed
motor vehicle was illegal. Also vioclative of the Statute was its
possession of 15 cases of alcoholic beverages, stored outside the
"in bond" control of the Customs Bureau, which were seized on
March 17, 1965. Thus, bearing on these issues will be the appli-
cability of the aforementioned Federal decision to the two factual
situations involving the said seizures.

- The specific issues to be resolved ét,this hearing include:

' 1. As to the seizure on March 16, 1965, whether such
vehicle was transporting alcoholic beverages without requisite
New Jersey license in violation of R.S. 33:1-2 which prohibits
anyone from transporting alcoholic beverages in New Jersey without

>

first obtaining a transportation license.

’ 2, If 504 whether the owner of the 8did vehicle "acted in
good faith", and "unknowingly violated the provisions® of the
New Jersey Alcoholic Beverage Law within the meaning of R.S. 33:
1-66(e) and Rule 3(b) of State Regulation No. 28,

. 3., As to the seizure on March 17, 1965, whether the 15
cases in question were possessed with intent te sell the same
without a license in violation of R.S. 33:1-2 which prohibits
anyone from selling alcoholic beverages in New Jersey without first
ohtaining a license. Such activity comes within the provisions
OﬂHBQSo 33:1“66(b)%
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Facts Elicited At- This Seizure Heari_g

' The file of this Division which was supplemented by
testimony of ABC Agents B & L refiects the followingo

Pursuant to a speciflc complaint that Stratford was'
illegally transporting alcoholic beverages in unlicensed vehicles
in the State of New Jersey, and was also warehousing alcoholic
beverages in an unlicensed warehouse, ABC-Agents B & L visited
the premises of the Rapid Trucking Co. at 303'Washington Street, .
Jersey City on March 16, 1965. The Rapid Trucking Co. is a .
licensed carrier .and had been transporting products for Stratford.
In a conversation with John Hummel, traffic manager with Rapid,
Hummel stated that he was under the impression that Stratford
had been issued a license by this Division authorizing it to
engage in the liquor business;.-and that is the reason why he had,
on prior occasions, transferred liquor to Stratford‘s motor
vehlcles. :

_ At about 3:00 P.M. on the above dage, ‘3 vehlcle bearing
the name of Stratford International Tobacco Co. was driven into
the yard of the Rapid Trucking Co. and when its (Stratford's)
driver observed the ABC agents, he re-entered his truck and drove

. off. About 15 or 20 minutes later, Louis Epstein, one of -the

- partners of Stratford, telephoned Hummel, who answered the phone
in the presence of the agents, and asked whether the "visitors"

. were still around. When Hummel assured him that they were not
there, Epstein informed him that he was going to send the .truck
down to pick up the merchandise, namely, 35 cases of alcoholic
'beverages° _ , ,

- The agents, thereupon5 1eft the premises and parked their
_ vehicle at a point of observation. They noted that, within a few
- minutes, the van type truck, bearing the legend, "Stratford
. International®’was driven 1nto the yard, backed into another
" truck which had previously come from the Harborside Warehouse,
and the driver unloaded the cases of alcoholic bevecrages from -
. the Rapid Truck onto the Stratford vehicle. When, the Stratford
Truck was driven inte the street, -it was intercepted by the . .
agents, who -then. questioned the driver, identified as, Nicholas-
Kiballo. In the truck were found 35 full cases of assorted liquor
which Kiballo admitted were to be-delivered to the Nowark ware- . -
house of Stratfordo o et : :

, L In a 51gned statement“i the driver stated that he was.
'instructed by "Larry" Epstein to make this pickupiat Rapid's for .
delivery to Stratford's warehouse. It was ascertained that :

“NLarry"-is.a ‘nickname for Louis Epstein. -The truck did not bear

"~ any Federal or State insignia authorizing it to transport alcoholic
fbeverages in the State of New Jersey.

. . The drlver admltted that he did not have in his possession
»any transit insignia or permit issued either by the United States
' Customs Service or by this Division. The truck and the alcoholic
. beverages were, thereupon, seized and taken to tne warehouse of
Jthis Division.:j

: Based: upon the driver s statement the agents obtained a
'ésearch warrant in the Superior Court, Essex County authorizing -

- them to search the warehouse of Stratford located at 504 Clinton
j Avenue, Newarke
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After serving the said warrant on Louils Epstein, the
agents seized the 15 cases. This warehouse is located in an old
-"bank building" which serves also as a warehouse for Stratford's
cigarettes and vehicles. A check of the United States Customs’
record at Harborside Warehouse revealed that the 35 cases aboard
Stratford's unlicensed truck were released for 15 ships docked
at the. New Jersey and New York docks,

' - The 15 cases found in Stratford were traced to a single
dellvery consigned to Steamship South Pole, Brooklyn, New York
which was released on March 9, 1965 to Rapid Trucking Co. and
intercepted by Stratford at Rapid's Terminal on the same dates
it was ascertained that the Steamship South Pole had arrived in
Brooklyn on March 7, 1965 and sailed on March 8, 1965. This
information came from United States CusStoms Agent Adam Olszewski,
‘who reported that the United States Customs had overlooked this
shipment, which should have been returned to the Customsi bonded

' warehouse when the shipment was not consummatedo

It is thus clear from the above facts that the Rapld )

Trucking Co. permitted Stratford to pick up alcoholic beverages
- at its New Jersey terminal in its unlicensed vehicle, It . is also

evident that Stratford transported the alcoholic beverages in the
- said unlicensed vehicle which\did not have a transit insignia or -

- any markings of the United States Customs affixed thereto and

-stored the alcoholic beverages in an unlicensed warehouse. The
. warehouse at 504 Clinton Avenue$ Newark, is not a federally
" bonded warehouse. '

BRI The agents questioned Louis Epsteln who asserted that the
‘15 cases had been consigned to a ship by the name of "Michael L%
that the alcoholic beverages were to be delivered on March 8th;
that the "Michael L" sailed on March 8th before Stratford could
make the delivery; and the 15 cases were delivered to Stratford's
warehouse and consequently consigned to another consignee. The -
15 cases originally came from the "1n bond" warehouse of" Harbor»
side Terminal. .

Findings of Fact and Conclusions _of Law

, ' 1. I find that the decision in Epstein v. Lordi does not
render -constitutionally impermissible the applicability of R.S.
33:1=13 requiring Stratford to obtain a transportation license -
prior to transportation and delivery of alcoholic beverages
w1thin the State of New Jersey.

: 26 Stratford did not have a license authorizing the
-tranaportation of alcoholic beverages in the State of New Jersey,

3e Stratford was transporting alcoholic beverages withouﬁ
~the requisite New Jersey transportation license in an unlicensed
vehicle which did not bear any transit insignia affixed thereto
or an inscription painted thereon in violation of Rule 2 of State
Regulation No., 17. Furthermore, the vehicle did not even contain .
any transit insignia issued by ‘the United States Customs Service
nor did-the operator of the said vehicle have in his possession
any special permit or license authorizing kim to transport said
alcoholic beverages. The Alcoholic Beversge Law provides that it
shall be unlawful to transport alcoholic bgverages without a
license except in limited amounts for perswonal consumption as
defined in R. 8. 33:1-2. Any alcoholic bewerages unlawfully
transported are illicit. R.S. 33:1-1(i). " 411 such illicit
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beverages and the vehicle in which they were transported are,
therefore, unlawful property. R.S. 33:i-1(y).

Such unlawful property must be seized by any officer
knowing or having any reasonable cause to believe it to be
unlawful property. R.S. 33:1-66(a). Seizure Case No. 11,670,
Bulletin 1701, Item 4; Seizure Case No. 10,707, Bulletin 1467, -
Item 4; Seizure Case No. 10,701, Bulletin 1448, Item 5. Therefore,
the seizure of the said property by this Division's agents was
lawful, and, indeed, statutorily commanded.

4. Where the Director is satisfied that the claimant
hascacted in good faith and has unknowingly violated the law, he
may order the return of the property upon payment of reasonable
cogg? :%ncurredo Rule 3(b) of State Regulation No. 285 R.S. 33:
1“" €)e . .

Since it is clear that Stratford knowingly and willfully
transported alcoholic beverages on March 16, 1965, without having
first obtained a transportation permit, and transported the said
alcoholic beverages in an unlicensed vehicle, the Director is
without authority to return either the alcoholic beverages or
the motor vehicle in which they were so transported.

Accordingly, the said alcoholic beverages and the truck
in which they were transported constitute unlawful property and.
should be forfeited. R.S. 33:1-23 R.S. 33:1=1(i & y); R.S. 33:
1-66; Seizure Case No. 10,701, supra. I therefore recommend
that the claim of Stratford for the return of the alcocholic
beverages be denied; and that the cash certificate in the sum of
$2,000.00 deposited with the Director by Stratford, under protest,-
representing the retail value of the said Chevrolet, as appraised
for the Director, and set forth in the cash certificate, be
ordered forfeited. : :

5. As to the 15 cases of alcoholic beverages seized in
Stratford's warehouse: The record established that this ware-
house was not federally bonded, thus, the liquor stored therein
was not under United States Customs éontrolg i

In Epstein v. Lordi, supra (261 F. Supp. at p. 937),
the Court stated: :

"The local interest is clearly defined.
Assertion of the police power over federally super-
vised liquor in bond is predicated on the danger of
diversion; to the extent that it minimizes this
danger, the Federal scheme, while not pre-enipting
State action, reduces its justifiable scope.”

The Court noted further that, in the matter then before.
it, the Director had not alleged or proved any diversion of -
Stratford's merchandise to users within New Jersey (at p. 938),

' 6. However, the record in the matter sub judice plainly-
"establishes that there was such diversion, or at least, the
opportunity for diversion of Stratford's merchandiseé. The 15
cases of liquor were diverted from a federally bon@ed warehouse

to Stratford's unbonded facility. The said movement to this
uncontrolled warehouse afforded Stratford the very opportunity
for diverslon to users within the State of New Jersgey which the
Alcoholic Beverage Law seeks to prevent. : .
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Under these circumstances, it is crystal clear, and the
inference may be properly drawn, that the said merchandise was
taken out of the continuous path of exportation for use in
foreign commerce. Its storage in the unbonded warehouse con-
stituted a violation of R.S. -33:1-2, and made it subject to the
provisions .of RsS. 33:1-66, o
. Accordingly, I find that the 15 cases in question were

possessed with intent to sell the same without a license in

violation of R.S. 33:1=2. I, therefore, recommend that the

claim for the return of the said alcoholic beverages seized on

%irchq17,-1965 be denied; and that an Order be entered forfeiting
e same, '

Conclusions and Order

No exceptions were taken to the Hearer's report within
the“time limited by Rule & of State Regulation No. 28,

After carefully considering the facts and circumstances,
I concur in the recommended conclusions in the Hearer's report
and adopt them as my conclusions herein.

Accordingly, it is on this 8th day of May; 1968,

- DETERMINED and ORDERED that the sum of $2,000,00 repre-
senting the appraised retail value of the Chevrolet truck; paid
under protést by Stratford pursuant to a stipulation signed on <
its behalf shall be, and the same is hereby forfeited, in
accordance with the provisions of R.S. 33:1-66; and it is further

DETERMINED and ORDERED that the alecoholic beverages
referred to in Schedule "A" attached hereto, constitutes unlawful
property, and the same be, and is hereby forfeited in accordance
with the provisions of R.S. 33:1-66, and shall be retained for
the use of hospitals and State, county and municipal institutions,
or destroyed, in whole, or in part, at the direction of the
Director of the Division of Alcoholic Beverage Control.

JOSEPH M. KEEGAN
DIRECTOR

SCHEDULE A"

600 - bottles of alcoholic beverages
1 = 1963 Chevrolet Van Truck, Serial and
Engine No. 11052, N.J. Registration XA3937
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5. DISCIPLINARY PROCEEDINGS - ALCOHOLIC BEVERAGES NOT TﬁUﬂY »
- LABELED - FALSE STATEMENT IN LICENSE APPLICATION:- PRIOR DIS-
SIMILAR RECORD -~ LICENSE SUSPENDED FOR hﬁ DAYS, LESS 5 FOR PLEA,
In the Mattér of Diseiplinary - ) | S
- Proceedings against )
Thomas Basralian and Alice Basralian
t/a River Vale Picnic Grove )]
4O% River Vale Road )
)
)}

River Vale, PO Westwood, NoJ., CONCLUSIONS -

AND ORDER
.Holders of Plenary Retail Consumption .
License C-1, issued by the Township -
Commlttee of the Township of River Vale.

o an em F M Ao e oy OG0 mm M S o B em on oo om o e

Tames P. Dugan, Esq., Attorney for Licensees
Walter H. Cleaver3 ESqoe s Appearing for Division of Alcoholie
) Beverage Gontrol :

BY THE DIRECTOR:

Licensees plea& non vult to charges alleging that (1) on
October g 1967 they possessed alcoholic ‘beverages in eight bottles
bearing labels which did not truly describe their contents, in o
violation of Rule 27 of State Regulation No. 20, and (2) in their
current appllcation for license they failed to disclose their
record of -prior license suspensions, in violation of R.S. 33: 1m25

Licensees have a previous record of suspension of iicense
by the municipal issuing authority for five days effective June 1,
196%, for sale during prohibited hours. In addition, the llcense
then held by Alice Basralian in partnership with James Basralian
was suspended by the municipal issuing authority, for two days
effective April 17, 1957, for sale during prohibited hours,
failure to disclose both of which belng the subgect of the second
charge° _ ,

The prior record of suspension of 1icense for d1831m11ar

" violation occurring in 1997 more than five years 'ago disregarded .

- in admeasuring the penalty, the license will be suspended on the
first charge for thirty days (Re Harlem Cafe, Inc., Bulletin 1787,
Item 9) and on the second charge for ten days (Re Makem, Inc.,
Bulletin 1785, Item 7), to which will be added five days by reason 7
of the record of suspension of license for dissimilar v1olat10n
occurring in 1964 within the past five years'(Re Diesel Inn, - .
Incorporated, Bulletin 1786, Item 6), or a total of fortynfive days,
with remission of five days for the plea entered, 1eav1ng a net ‘
suSpen31on of forty days.

Accordingly, it is, on this 8th day of May 1968,

ORDERED that Plenary Retail Consumption License C-1, issued
_by the Township Committee of the Township of Rlver Vale to Thomas g
Bzsralian and Alice Basralian, t/a River Vale Picnic Grove, for
premises 404 River Vale Road, River Vale, be and. the same is hereby
suspended for forty (40) days, commencing at 1 a,m. Wednesday,
May 15, 1968, and ‘terminating at 1 a.m. Monday, June 2k, 1968.

+ 0SEPH M., KEEGAN
DIREGTOR
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7 DISCIPLINARY PROCBEDINGS - POSSESSION OF PIN- BALL MACHINES -
LICENSL SUSPENDED FOR 10 DAYS, LESS 5 FOR PLEA. o

In the Matter of D1501plinary )
Proceedlngs against . RO

TN
Oakland Bowllng Lanes, Inc..
Spruce Street

Oakland, Ns J., .

CONCLUS%€§SL
AND ORDER
Holder of Plenary Retail Consumption - L |
License 'C-10y jssued by the Mayor

and Councll of the Borough of Oakland. ,

Peter J. Cammarano, Esqe Attorney for Licensee _ SR,

walter H. Cleaver, ESq., Appearlng for Division: of Alcoholic :
) . Beverage Control

BI THE DIREGTOR.

Licensee pleads g__ 1 to a charge alleging that on _
January 22, 1968 it possessed four pin-ball machines on the .

1icensed premises, In violation of Rule 7 of State Regulation

C Absent prior record, the licznse will be suSpended for

" ten days, with remission of five days for the plea entered,
leaving a net suspen51on of five days. : Ltd.,
Bulletin 1737, Item 7. , ' 'C_ ,

Re udson.Lan S

Accordingly, 1t is, on this 20th day of May 1968,

ORDERED that Plenary Retail Consumptlon Llcense C~10,
issued by the Mayor and Council of the Borough- of* Oakland’ to
Oakland Bowling Lanes, Inc., for premises on . Spruce Street,
Oakland, be and the same is hereby suspended for five (5). days
_commencing at 2 a.m. Monday, May 27, 1968 and terminating at
2 aen. Saturday, June 1, 19 8 , A ,

JOSEPH M. KEEGAN .
"DIRECTOR

Sunrise Market Inc. R :
~ t/a Sunrise Shop Rite- and/or ShOp Rite of Caldwell
- 540 Passaic Avenue
‘ West Caldwell, New Jersey e
Appllcation filed July 1, 1968 for person-tOMperson and
pldee~to-place transfer of. State Beverage Digtributor's

License 8BD-112 from Theodore J. Leitereg, t/a Leitereg Beer f*f-:

& Boda Distributing Co., - Rear 106 Matawan Rpad MadlSdn =
Townshlp, Kew Jersey Lo : :

'»,,;NeWFJersev Syate Library .



