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Testimony by the New Jersey
Industrial Union Council, AFL-CIO

by: Thomas M. Fricano, Secretary-Treasurer

My name is Thomas M. Fricano and I am appearing here today
on behalf of the-N.J. Industrial Union Council, AFL-CIO, of which I am
Secretary-Treasurer, and Archer Cole, President, who is out of state

on a long-standing job assignment.

Accompanying me is Rick Engler, Assistant to the IUC
President.

In addition to my IUC officership, I am Assistant Director of
Region 9 of the United Auto Workers, AFL-CIO. Archer Cole is aiso :

Director of Organization for the International’ Union of Electromcs and
Electrical Workers.

So, our views on drug testing have been shaped by intensive
discussion and convention decision of our International Unions, as
well as by the National AFL-CIO guidelines adopted less than a year

ago, following great deliberation among its 100 affiliated
- organizations.

In New Jersey, IUC affiliates represent the views of over
200,000 industrial and public sector employees whose opinions have
been solicited over a period of months and whose Unions are .
unanimously opposed to A-2850, the Drug Testing Bill, which passed
the Assembly by a single vote. -

We of the IUC do not understand why the New Jersey
Assembly had to rush to be Number One in seeking to impose drug
testing on our more than 3.5 million working men and women, when
no other industrial state has moved as fast or as far as ours.

From the President of the U.S. to Congress to the Courts, to our
communities and families, to the colleges and schools, and to the
entertainment and sports world, the problem of drugs has proved to
be extremely complex and controversial, with no clear direction or

‘solutions - emerging.
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Yet, the New Jersey Assembly has taken on itself to enact
simplistic and flawed solutions in A-2850, which violate the

principles of practically every Union in the United States in regard to
substance abuse.

We believe that A-2850 should be rejected by the New Jersey
Senate. We believe that the Senate should undertake a thorough
study of the issue of drug testing in the workplace.

The TUC would be more than willing to turn over to a Senate
Study Commission the findings and experiences of numerous Unions
which have dealt with alcohol and drug abuse, not in theory, but
nght on the job, where employee assistance programs have evolved
in industry after industry.

We will turn over to such a New Jersey Senate Comrmsszon» the
report of "The Commission to Examine Chemical Testing of '
- Employees” in the State of Maine, and whose findings resulied in the FmFGSé
passage of legisiation prohibiting “substance abuse testing in the
workplace.” -

As for A-2850, it is flawed in a multitude of ways which
violate the rights of New Jerseyeans as U.S. citizens, as working
people, and as Union Members.

A-2850 permits employers to conduct random and routine
drug tests on the vast majority of employees who have never used
drugs.

_ Under A-2850, Article 5, random and routine testing can take
- place whenever the employer claims to have a "compelling interest”
to make such tests and with the decision of what constitutes a
"compelling interest” left entirely to the employer!

Random and routine testing, under A-2850, is also permitted in
the following five circumstances:

- If- the test is conducted as part of an investigation of employees
involved in an accident, although the preponderance of
industrial accidents have nothing to do with drug use.

- If the test is conducted as part of an Employee Assistance
Program, although practically every EAP program adopted by

r
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managements and unions do not require testing but stress

rehabilitation and employee counselling to enable the worker
to return to the job drug free.

If the test is conducted as part of an employee medical
examination required by the employer. This means that an
employee returning to work after breaking his arm would be

subject to-drug testing, although such a test would be totally
irrelevant to the injury.

- If the test involves individuals in high risk occupations. This
will lead to endless litigation as to what is high risk, even
though the Department of Labor is given the responsibility of
drawing up a list of such high risk occupations. Furthermore,
"high risk" has been pre-empted by Federal Law in

transportation and nuclear industries and by State Law for Law’
Enforcement Personnel.

- If the test is conducted in accordance with the terms of the
collective bargaining agreements which permit private
employers to administer random and routine drug tests, a
provision which will give employers the opportunity in
negotiations with the Union to press for demands for such
testing with no safeguards whatsoever.

A-2850 permits employers to discharge at will employee's who

test positive, which proves that its outlook is punitive rather than
corrective.

A-2850 denies employees in the private sector the right to a
program of detoxification, rehabilitation and counselling, which has

been at the foundation of Employee Assistance Programs in operation
in numerous industries and unions.

A-2850 falls short in providing proper confidentiality which is
the key to employee cuoperation, crucial to the success of attacking
substance abuse on the job, whether involving alcohol or drugs. In
this connection, it is noteworthy that A-2850 excludes our collective
bargaining agents any role in assisting the individual employee in
the entire test procedure, to reinforce the employee in his need for
confidentiality, as well as support. '
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A-2850 allows employers to pressure Unions to accept “drug
tests on any basis" which opens the door to management to make

- wage and benefit gains contmgent upon the acceptance of punitive

drug testing provisions.

A-2850 has no apr=~~~-*~~ of funds for education on
substance absue in the w.ikplz.., when it is universally accepted ‘
that to head-off drug or alcohol dependency we must reach people -
before they fall prey and become users, which requires the kind of
persistent educational instruction, which has been utilized in regard
to cigarette smoking.

Speaking about education, it is appropri:.T-ic' note that
President Reagan, who, with great fanfare, went before the American
people on the problem of drugs in the U.S. a year ago, has submitted
his 1988 budget to Congress with a reduction of &8C0 million to .
combat drugs, including $200 million for education on drug abuse!’

In calling for rejection of A-2850 and the establishment of a
Senate Study Commission, the [UC submits the following statement of

principles: .

"It is recognized throughout the nation that to deal reahsucally
and effectively with the problem of illegal dmg use it is
necessary to expend efforts and resources in the direction of
education -and rehabiiitaiion, in order to discourage the use of
drugs, rehabilitate those who are drug users and, in the
workplace, seek to keep employees drug-free and gainfully
employed.”

Any program for drug teccting must be non-punitive and is to be
implemented only when there is probable cause that an employee's
job performance is being impaired by the use of an illegal substance.
Such a program shall involve ail !evels of management.

Such a program shall eliminate random and routine testing in
the. workplace, which violates citizens' rights and shall establish the
role of collective bargaining in any drug testing program where
Union representation exists, including the right of Unions and
Management to ban drug testing in favor of mutually agreed on
Employee Assistance Programs, whose purpose it shall be to educate
and rehabilitate and keep employees productive and self-supporting.
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What good does it do to enact legislation whose end product it
is to discharge workers, to abandon employees, many of them in the
infancy of their work careers, leaving them without jobs, with
destructive references and with little outlook for future employment.
We do not need additional welfare recipients and broken lives.

We need an approach to substance abuse which will help solve

societal problems— We must be compassionate and deliberate in our
solutions and not act out of frustration, panic or political pressure.

AC:mr

April 6, 1987



WHAT'S WRONG WITH ASSEMBLY BILL 2850 - THE PREEMPLOYMENT AND
EMPLOYMENT DRUG TESTING STANDARDS ACT

On December 8, 1986 the New Jersey Assembly passed Bill 2850
"The Preemployment and Employment Drug Testing Standards Act."
It passed by a bare ocne-vote margin. It currently is pending
action in the New Jersey Senate Labor Committee.

The Industrial Union Council, AFL-CIO, representing over
200,000 public and private sector workers, urges you to read
A-2850 and make your own judgements. Copies are available from
the IUC, 16 Commerce Drive, Cranford, N.J. 07016 (201i) 272=4200.

The IUC Task Force on Workplace Drug Testing has carefully
‘analyzed this bill, drawing on criteria set .forth by the National

AFL-CIO and International unions such as UAW, OCAW .CWA, IUE,
SEIU, the Qperat;ng Engineers, etec.

Here is our analysis of A-2850 as of March 2, ‘ig87: T T T

The intent of A-2850 is not unreasonable. ‘Slncé dfﬁgbfeétingf"

-'is now widespread, this bill seeks to regulate the testing. Pos-
- itive elements of the bill include its requirements for a written
" employer drug testing program, a confirmatory test after an initial °

drug screen, and the opportunity for rehabzlltatlcn for public
sector employees

However the bill remains seriously flawed in numerous areas:

l) While A-2850 has been publicized by its supporters as
discouraging random and routine testing in the workplace, there
are six major exceptions in the bill which encourage random and
routine testing, especially in the private sector:

A) 1If the employer has a "compelling interest” to make ran-
dom and routine tests. There is no definition of what a compel-
ling interest is supposed to be. The bill leaves this to manage-
ment discretion. This alone is a loophole that could allow an
entire workforce to be randomly or routinely tested.

B) If the test is conducted as part of an investigation of
employees involved in an accident, although the preponderance of
industrial accidents have nothing to do with drug use. No eredible
data has been presented by the sponsors of this bill to show that

occupationally related injuries or accidents are related to drug
use.

Cc) If the test is conducted as part of an Employee Assis-
tance Program, although most EAP programs adopted by management
and unions do not require testing but stress rehabllltatlon and

.employee counselling to enable the worker to return to the job
,drug free.
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D) If the test is conducted as part of a medical exam
required by the employer. This means that an employee returning
to work after breaking an arm would be subject to drug testing,
although such a test would be totally irrelevant to the injury.
This provision could discourage workers from taking valuable
occupational health exams (i.e. for asbestos or lead related dis-
eases) if they knew they could be subject to drug testing.

E) If the test involves individuals in "high risk occupa-
tions." Obviously people who hold the lives of others in their
hands should be held to a higher standard of job performance.

But drug testing won't do that. Urinalysis cannot measure cur-
rent impairment or intoxication. It would be far more meaningful

to require, for example, airline pilots to undergo a visual acu-
ity or motor coordination test.

- In this bill, the state Department of Labor is given the - -
responsibility of drawing up a list of high risk occupations. -« .
The Department of Labor's suggests that over 600,000 .of New . Jer-.

-sey'!s 3.2 million person workforce are in high risk occupatlcns

and could be subject to random and routine testing.

F) If the test is conducted in accordance with the terms of

. a collective bargaining agreement which permits employers to - -.
- administer random and routine drug tests, a provision which will

give employers the opportunityv in negotiations with the union to
press for such testing.

These six "exceptions"” will encourage random and routine testing

and will easily allow for the harassment of employees and union
activists.

2) Even if these six exceptions were removed, the employers
right to test in any circumstance is established. The bill says
that "A private [or public] employer may require an employee to
submit to a drug test if the private employer has reasonable sus-
picion that the employees job performance is being or could rea-
sohably be expected to be affected by the influence of a drug..."
Reasonable suspicion is far too broad a criteria. And the “"could

reasonably be expected to"” language above allows the emplovyer to
test anyone or everyone.

The only basis for testing should be that the employer has.
probable cause, based on objective facts, that the applicant or
employee is under the influence of an illegal substance at the
time of the request, and that the employee's job performance, at
the time of the request, based on objective facts, is being sub-
stantially impaired by the use of an illegal substance.

3) A-2850 has no provision for rehabilitation for private
sector employees. The opportunity for rehabilitation and return
to work is a cornerstone of the National AFL-CIO position on drug
testing. A-2850, in its current form, will encourage firing of
Private sector employees, thus increasing the problems of indi-
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viduals with drug addiction and throwing potentzally productive
‘people on the street. .

4) While A-2850 claims to set minimum standards for drug
testing, in reality it would only do this for non-union
employees. Nothing in this bill would be a minimum standard if
an employer forced a union to accept less protection during nego-
tiations. It would be the equivalent of a public poliey that

. said that "The minimum wage law covers everyone -- except for

union workers who could be forced to accept less through negotla-
tions." ‘

Thus even provisions like the requirement for a confirmatory
test could be eliminated by management in negotiations.

§) A-2850 allows emplovers to suspend employees without pay
if they test positive on an initial screening test pending com-
‘pletion of a confirmation test. The initial screening. tests,

- however, can have inaccuracy rates of up to 60-80% The bill
. _presumes that the employee is guilty and has to be proven inno-_ .

‘eent.

6) Individual employee rights and union rights are virtually
non-existent in this bill. Employees who are forced to take drug
tests do not even have the right to drug test data from the test-
ing lab, only the results. There is no prohibition on an
employer observing an employee while urinating to provide a
sample. Emplovyees are not provided with a right to union repre-

sentation and the union is not notified when employees are going
to be tested

7) The employver can use a drug test sample -- broadly defined
as a "human body part or product medically or chemically capable
of revealing the presence of an illegal drug in the human body"
for any purpose. For example, employers can use the sample to
test for pregnancy, AIDS, diabetes, etc. Tests can reveal what

prescription medications an employee is using. None of this is
any of the emplcyer s business. ' ’

8) The bill allows employvers to report to pol;ce ‘the results
of tests, including the frequently inaccurate results of the ini-
tial screen. This is another example of the essentially puni-
tive, not preventative, nature of this legislation. Other mea-
sures to protect individual confidentiality are also inadequate.

9) The bill allows employers to test employees. However,
the employee is not allowed to request a test of an employer or
supervisor., If safety concerns are truly a reason why employers
want drug testing, isn't it reasonable that an employee should be
able to request a drug test for a supervisor under the same con-
ditions that an employee can be tested?

10) There is noth;ng in this bill to prevent an employer from

disciplining an employee, based on an accurate initial screen and
confirmatory test, for passive inhalation of marijuana. While the

g)(




bill empowers the State Department of Health to set standards
that could prevent such discipline, there is no specific instruc-

tion in the bill that the Health Department set criteria to
address this problem.

These ten sighificant problem areas identified above are not
the only things wrong with A-2850. The IUC will prepare a more
detailed analysis of A-2850 for the Senate Labor Committee.

March 2, 1987

TNG 10 AFL-CIO

7X



L L

,
(oot paagmy ST

e |

"m-u

"‘w r‘-‘ﬁm .

APPENDIX E. TRANSCRIPT CF A PRESENTATION BY LEWIS I,. MALTBY,
' Vice-p ident of Drexelbrook 1trols, Inc .

sident oOf eXelDI -

THE DRUG TESTING DEBATE: REMEDY OR REACTION?

AN EMPLOYER'S PERSPECTIVE

Presented by:
LEWIS u. MALTBY
Vice President
Drexelbrock Controls, Inc.
Horsham, Pennsylvania
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My company makes precision instruments that control
hazardous materials in chemical plants and refineries. If our
equipment doesn't work right - people die. The recent tragedy
in Bhopal, India is an example of what can happen when our type
of equipment malfunctions. We can't tolerate workplace drug
abuse - and we don't.

But we don't do drug testing and we're not going to do drug
testing.

Our reasons for deciding against drug testing have little
to do with civil liberties. We're not a philanthropic
organization. But when our top management considered the idea
of drug testing, we concluded that it would actually hurt our
performance and our profits. My purpose is to share our
reasoning with you in the hope that it will be useful to you
should you have to negotiate with your management on this issue.

One reason we don't do drug testing is that the testing
isn't accurate. The combination of cross-reactivity inherent
in immunoassay technology and the lack of careful skilled -*
handling of test samples, caused by the economic pressure to
minimize testing costs, has produced staggering error rates.
(Thirty percent false positives is typical, and the Center for
Disease Control found up to seventy percent false positives at
some labs.)

These kinds of error rates make drug testing useless to me
as an employer. It costs a lot of time and money to recruit
and train good employees. It takes us, on the average, between

- two ‘and three months to find and hire a new employee, six more

months to train them, and another two years before they become
fully effective. We have to spend time and money on
interviews, reference checks, and training. And we have to pay
the new employees while they are learning their jobs. It costs
us over $10,000 to hire and train even an entry level

employee. For the average employee this cost exceeds $25,000.
Every time we terminate an employee for drug abuse I need to be
confident that he or she really is a drug abuser. I can't
afford to fire a productive employee on the basis of a test
that isn*t much better than f£lipping a coin. .

Even more important, even if the tests were accurate, it
wouldn‘t tell me what I really need to know. As an employer, I
need to know an employee's condition when he or she shows up
for work. And that's exactly what drug testing does not tell
me. Traces of drugs remain in the urine from three days to.
several weeks, depending on the drug. So, a positive drug test
result doesn't tell me anything about an employee‘’s condition
at the time of the test. For all I know, that employee who
just tested positive for marijuana might be sober as a judge.
And I can't afford to fire good employees because of something
they do on their own time that doesn't affect their job
performance..

-93-
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Our industry is very competitive. We have at least six
major domestic competitors trying to take business away from
us. We're now starting to face competition from foreign
manufacturers as well. In order to succeed in this kind of
environment our company s performance and the performance of
each individual in it has to be as good as it can possibly be°
But, if I select people based on factors other than
performance, I won't get the strongest possible team. 1In a

. competitive world I have to select my people based on

performance and performance alone.

Finally, and most important, we don‘t do drug testing
because of the damage it would do to the attitude of our entire
workforce. We want every employee to give us 100% effort every
day. And we want them to make every decision with the best
interests of the company at heart. And, by and large, we get
that. But that kind of commitment doesn‘t come easily. You
have to earn it. One way we earn it is by treating our
employees like adults. We trust them to do their jobs right

.and don't subject them to a lot of unnecessary rules. For

example, we don't have a dress code and we don‘t have fixed-
work hours. We trust our employees to know what working hours

- .and style of dress are required for them to get their jobs
- . done. Another thing we do to earn that commitment is to
.respect their rights. For example, we scrupulously avoid

prying into our emplovee's private lives. Their private lives
are their own and we don't interfere. ‘

But drug testing flies in the face of all of this. It
would undermine everything we try to do to earn our employees’®

.trust and commitment. To begin with, it would be an act of

distrust on our part. Instead of trusting our employees to
come to work physically and mentally prepared to work, I'd be
treating them like sneaky children who have to be watched
constantly. And I have never seen anything turn employees off
so fast as the feeling that management distrusts them. Drug
testing also undercuts our policy of respecting our employees'
rights by attempting to pry into their private lives and tell
them what they can and can’'t do on their own time, in their own
homes. And if we treat our employees that way we will soon go
from having a group of loyal dedicated people te having
employees who are suspicious and antagonistic. The lost
quality and productivity this would cause are immeasurable. We
have mostly good hard-working people at our company, and we
can't poison our entire company atmosphere in an unreliable:
attempt to catch a-handful of possible drug abusers.

At this point, many employers would respond, "I didn't
realize there were all these problems with drug testing - but
we have to do something." That's right - they do have to do
something. Our company doesn't tolerate drug abuse and I'm

~certainly not advocating that others tolerate it either. So

let me tell you about our program to combat workplace drug
abuse.

-94-~
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Our program to stop drug abuse is something we should all
do anyway - we practice good management of people.

We business people always say that people are our most
important asset. And it's true. . What we do at Drexelbrook is
try to put that idea into practice.

For example, when we hire a new employee, we conduct
several in-depth interviews - with different interviewers. And
we check references - throughly. Not with the personnel
department - all they ever gzve us is name, rank, and serial
number - but with their previous supervisors. And we screen
out the drug abusers. Not because anyone tells us directly,  of
course, but by learning about which applicants had chronic
absenteeism, inconsistent quality, and bad work habits at their
former jobs. And we f£ind out with much better accuracy than
with a hit or miss drug test.

Once we‘'ve hired someone, we take the trouble to get to
know that person - as a person. And when employees have
problems outside the workplace, we try to help. Sometimes we -
help by having our financial people help arrange a personal
loan at our bank. Sometimes we help by having-our legal --
department straighten out a problem with an employee’s o
landlord. Mostly, we help just by listening and caring.

Finally, we tell our employees what performance we expect
from them - and then pay attention to their results. If an
employee’'s performance consistently falls short of our
expectations, their supervisor sits down with them and

-discusses the problem. Usually they tell us what it is. And

when the problem is drugs or alcohol, we get them into a
treatment program.

That's our program - and it works. By doing good
interviewing and reference checking, we almost never hire an
employee with a drug or alcohol problem. We have had employees
who developed such problems after we hired them. But our
supervisors noticed their declining job performance quickly,
confronted them, and got them into treatment. Almost all those
individuals are still with us - as productive employees. ’

Let me tell you about one of our employees who developed a
problem. This employee, I°1ll call him Joe, was a lathe
operator in our maching shop. For the first five years Joe was
with us he was a very good employee, but then he started to
slip. His sick days started to pile up, he was frequently late
for work, and the quality of his work started to decline. His
supervisor noted the pattern and sat down with him to discuss
the problem. Joe acknowledged that his performance had
slipped, denied having any problems, and promised to do
better. Unfortunately, his performance only got worse. So, we
confronted him again. The time he reluctantly confessed that
he had an abuse problem, but said he would stop on his own. As

-95-
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you can imagine, he failed. Finally, the Production Manager
explained to him that his performance had declined to a point
where it was no longer acceptable and, since he had failed to
handle it himself, he had no alternative but to accept
professional help, unless he wanted to lose his job. When he
agreed to this, he was immediately escorted to the drug and
alcohol unit of the local hospital, which had a place waiting.

. Joe was in treatment for just over a year. He completed
treatment two years .ago. Since then, his work had improved so
much that when an opening occurred for a first level
supervisor, we gave Joe a shot at it. He did so well that we
sent him to our management tralnxng program.: Joe now runs our
entire machine shop. '

- I*ve spoken to other companies with employee assistance

programs and they report similar success.

So there‘'s the choice that industry faceso -We can attack

- workplace drug abuse with drug testing. 1It°s quick,-it's easy.-
‘and it's cheap. It just doesn‘'t work. It gives us inaccurate -
‘and irrelevant information and undermines the trust of. the good =
-employees who resent being ordered to pee in a: bottle-when ' ° :

- they‘'ve done nothing wrong. Or, we can take the time to learn -

about our employees, watch their job performance, and help them .
when it starts to slip. It°s time-consuming, difficult, and
expensive. But it works. Not just in preventing workplace
drug abuse, but in creating a committed and productive ‘
workplace.

Workplace drug abuse is a serious problem. Everyone agrees

that employers must take steps to deal with it. Some people

think the answer is drug testing. But there is another way to
deal with the problem. And it°'s a better way for management as
well as labor.

.-96_
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Mr. Chairman and Members of the Committee:
Thank you for this opportunity to speak on Assembly Bill No. 2850.
- A-2850is an attempt tu eswanus a public policy to regulate an

employment practice that afiecis an ever increasing number of New Jersey's
workers. It is an effort to provide Legislative leadership in the establishment

* of uniform standards and vrourd rules for drug tests in emﬂlm"mebt and

preﬂmployment situations.

The drug testmg pohcy proposed in A-2850 is based on three assumptions
that my cosponsor, Tom Foy, and I share. First, drug abuse threatens the
safety and vitality of our workforce, our businesses, and our society. Second,
our response to the threat of drug abuse as it is manifested in employment
situations should include fair and accurate drug tests when those tests are
necessary to reduce or eliminate drug abuse on and off the job. Finally, mhﬂe
drug tests may help us meet the threat posed by the abuse of illegal dx:ugs, we °
should not forget that the tests may create p’obrems of their owmn.

Unregulated a.nd unjustified tests couid iead to the harassment of workers, the
declme of worker morale, and the devastation of careers and families. Thus,
we should permit drug tests only if those tests are accurate and fair and only if
the ground rules for testing are consistent with our Constitution and the norms
of a democratic society.

Later today vou will undoubtecly hear many criticisms of A-285C.
Emplover represeqt.a;zxes are likely to tell you two things: (1) A-2850 will tie

our hands in waging war against drugy and (2) A-2850 creates & new set of
- emplovee rights that will generzte 3 landslide of litigation. Neither criticism

is valid. There is nothing in this b1l which prevents an emplover, private or
public, from administering drug tests when the tests are needed to protect the
emplover, the emplovee, or fellow workers and when the tests are administered
in a proper manner. The bill does not tie the hands of any employver who
establishes and operates a testing program that reccgnizes basic and
long-recognized employee rights. Indeed, A-Z8350 requires emplovers to do
what any prudent employer would de if he found that drug testing was
necessary to curb dmg a.buse in t.he workforce.

On the other side, some representatnes of employee groups are likely to

tell vou that A-2850 is anti-labor and that the legislation will wrap a cloak of

legmmacy around employer actions that are unconstitutional. Yet, there is
nothing in this bill which requires an employer to administer drug tests on job

“applicants or emplovees. A-2850 does not impose drug tests on anyone. Nor-

does it legitimize drug tests that are unnecessary, inaccurate, or unfair.
Rather, the bill provides a framewori ir. which testing can be done according to
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uniform standards and ground rules that give job applicants and employees
more protections than they presently have. I submit that the bill as it stands
now provides adequate protections for employee rights, including the right to
due process, the right to be free from unreasonable search and seizure, and
the right to privacy. In addition, the bill contains effective criminal penalties

and civil remedies to-back up any employee whose nghts are violated by an
employer's actions.

To understard the full significance of the policy proposed in A-2850, the
bill must be judged not cnly against the abstract standards of its critics but
also against the current situation in the workplace. Today, no public authority
regulates tests. No statute identifies and protects the rights of workers and
their employers. Every day hundreds of employees in the State are required
to submit to drug tests without justification or cause, without notice, without
guarantees of confidentiality, without safeguards to protect accuracy, without
verification cf test results, and without job protections.

As cosponsors of this legislaticn, Tom Foy and [ want to see the fOIxOWin‘? X

conditions imposed upon the administration of drug tests in this Stat.c-«

- Labs should be regulated. ~ T

- Emplovees should be given written notice of the employver's drug
use and drug testing policies as well as written results of the drug
test.

- Results of the tests should be confidential information. -

. Highlx accurate confirmation tests should be done before
disciplinary action is taken against an employvee..

. Eu..plO\ ees should have the right to do independent confirmation
tests on samples that test positive for 1lTeoal drugs. ’

+ There should be reporting opportunities for legitimate drug use by
employvees.

. Emplcxers who test workers for drugs should cooperate with the
State in drug educstion programs for employees.

- Criminal penalties should fall upon individuals who violate basic
rules of confidentiality or who dehber tely damage the integrity
of the chain of custody.

- Reasonable and effective civil remedies should be available for
aggrieved employees.

. Ground rules should be set to tell employ ers and employees who

- can be tested and when. -

- Random and routine tests should be permitted in high-risk
occupations to protect the safety of the public.

+ Collective bargaining should be used to establish ground rules for
testing whenever possible.

‘Bevond this, consideration should also be given to what will be dene with

.employees who suffer from drug addiction. Under the current bill, public

11X



emplovers are required to provide their employees with a temporary leave of
absence for detoxification, counseling, and rehabilitation when these
treatments are medically appropriate. The bill does not require private sector
employers to provide the same benefit when those employers institute a drug
testing program.

~ As you kniow, there is considerable interest in establishing i in this bill a
reqmrement that would ferce any employer with a drug testing policy to
establish a drug rehabilitation program. When this bill was released by the

* Assembly Lzbor Committee, [ ﬂro‘..‘seé to address the rehsbilitation issue in

follow up legislation.

My inquiries into this issue have shown that there are many complex
questions that need to be addressed before employvers should be required to
provide drug rehabilitation benefits in their emplovee insurance packages under
any condition. First, if we require private sector employers to provide
rehabilitation when rehabilitation slots are not available, would an employer be
subject to civil action if he took disciplinary action against a drug sbuser »

- without providing rehabilitation or would the employer be forced to employ

people who are incapable of safely performing their jobs? It has been -~ - —---

_estimated that there are apprommateL 15’0,0@ people, many of whom are in
. the workforce, in need of drug rehabilitation in New Jersey. Yet, there are less

than 9,000 in-State drug rehabilitation siots available for this population.
Currently, emplover provxded hezlth insurance programs provide some benefits
for employees with drug addiction. Many workers suffer from polyaddiction
and are trezted for drug addiction under their employver's health coverage for
alcohol addiction. So-called "creative coding” in hespitals alse brings some
drug addicts under the emplover's health insurance pian. But the sad truth is
that New Jersev lacks sufficient drug rehabilitation slots to cover the needs of
its workforce. Dm.z rehzbilitation, therefore, must be treated as a supply
problem before we can realisticzally link rehabilitation te drug testing.

Second, what will drug rehzbilitaticn cost New Jersey's emplovers and,

“moere importantly, will the cost be more than our medium=-sized firms can

bear? Blue Cross/Blue Shield of New Jersey estimates that the costs of alcohol
rehsbilitation increased 5 fold between 1977 and 1981: from $3 million for 458
clients in 1977 to $15 million for 17, 958 clients in 1981. With drug
rehabilitation a similar pattern of increasing costs may emerge. Fortunately,
most large emplovers and many emplo_vers who conduct drug tests have

.employee assistance programs in place. The New York Times reported on

March 26, 1387 that over half of the Fortune 500 companies have EAP's for
their employees. This is roughly the same number which have drug testing
programs. But what about smaller employers--companies with 100 or so
employees who may need a very limited drug testing program--where will they
turn? Will they be able to absorb the costs of drug
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rehabilitation insurance? I asked the State Department of Health to compile a

list of costs for various kinds of drug rehabilitation services. According to the
department's estimates:

- Employee Assistance Program costs range from $22 to $28 per employee
per year. (This includes evaluation, two or three counseling sessions,
referral to treatment as necessary, and follow up. The figure represents

~ assistancefor other problems beyond drug addiction, but it does not

include detoxification or extended post-detoxificaticn counseling and
therapy.) ' ‘

- Inpatient/ Hospital-based care for drug rehabilitation, with a New
Jersey DRG rate imposed, will cost roughly $6,300. Inpatient/ Private
Psychiatric care will range from $3,200 to $30,000.

- Qutpatient c:ounsehnc7 costs will range from $65 to §75 per se<51on,
usually from four to ten weeks.

Qutpatient Follow Up costs vary from $20 to‘$35‘ per session with one
session per week. LT T

Outpatient Methadone Maintenance costs fall in the area of $65 for
admission to the program and $Z0 per week for treatment.

Simply put, drug rekebilitation can be expensive on & per empioyee basis.
It will almost certzinly lead to increases in emplover health insurance costs,
increases which may be toa much for some emplox ers to bear without causing
cutbacks in jobs or increases in the prices of their goods or services.

Tc ensure that dmg rehabilitation is av cxlable for all workers who need and
deserve it, I will soon be proposing legislation to establish a Statewide
empiovee assistance program. The program would be administered by the
Department of Hezlth on a regional basis through hospitals or medical centers.
The program would provide evaluation, referral, and limited rehabilitaticn
services for empIO\ ees suffering from drug addiction. The services could be
funded by a small increase in the Temporary Disability Benefits contributions
of emplo> ers and employees. An increase of one—elghr.h of one percent would

generate more than $9 million per year for the program. State funding for

. cornmumt} drug programs current,l\ amounts to about $3 million per vear, with

an additionial QIP million recommended for Fiscal Year 1988 for increased drug
enforcement, education, and rehabxlxtatlon.

Under Lhe legislation, emplovers who establish their own EL\P and their
employees, could be exempt from contributions if their program met certain
standards. An appropriation would be used to get the program underway, and

‘user fees could be collected to offset sudden increases in operating costs. All
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employees who are not covered by an EAP would be eligible. Through such a
program, in-state rehabilitation slets would increase, and employer costs would
be kept at a manageable level.

In closing, let me reiterate that A~-2850 represents a solid public policy for
dealing with drug testing in New Jersey. Policy makers in Washington and from
many state capitols have used the bill as the backbone for drug testing
legislaticn in their jurisdictions. Without doubt, it is the most comprehensive

legislation on drug testing in the nation. It provides guarantees for emplovees

and emplovers, and permits testing in accordance with uniform standards and

ground rules. [ urge you to approve this legislation, and thank vou for this
opportunity to speak on such an important matter.
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This report was preparea by Jim Mastrich, Coordinator of EAP Counseling
Services for Organizational Resources of Rutgers Medicai School, and Bern Beidel,
Chairman of the Occupa:iont] Advisory Com mittee.

The authors acknowledge the assistance of two organizations who made major
contributions to this project. The National Institute of Aleohol Abuse and
Alcoholism (NIAAA) provided a thorough computer seamh- of the litgrature, N
Hazelden Foundation Research Services provided a succinet overview of the is;ues '

in Finding the Bottom Line and a signifieant portion of their discussion has been

ineluded in this report.
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Overview

Many studies _ére presented in tnis report that detail the corporate and
societal cost of alcoholism, drug abuse and emotional problems. It will also be
demonstrated vthat emplovee assistance programs and other treatment
' interventions vproduce significant bpositiile results. This succ;gss}fgnslatfes into

- reduced absenteeism, increased productivity and reduced health care/insurance

costs. We feel that after reading this, you will agree that EAPs are cle'afly a wise
investment. | ’

There are a number of other studies that further substantiate the findings
presented in this report. Th'ey have been excluded from the text in an effort to
present the documentation in & readable féshion. A reference section has been
provided’and is recommended for those interested in further examining the cost

impact of employee assistance program efforts.
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PROOF THAT HAVING AN EAP WILL SAVE YOUR COMPANY MONEY
WHY BOTHER READING THIS?

The purpose-of this report is to demonstrate proof positive that an employee
assistance program can sav2 corporate dollars. It has been prepared so that you, as
a ccrporate decision maker, will have access to inforn aticn about specific éost-»
. offsets that accompany EAPs., A reference section has been included so thét you

can examine the source documents for all the studies included. In fact, you are
encouraged to do so. We are convinced the more you know about EAPs, the easier
it will be to decide in favor of initiating one.

It should be noted that most up-to-date EAPs incorporate the "broad brush”
model; wherein a variety of life stresses that impact on thé emplovee are
addressed. Broad brush EAPs help employees and their family members deal with
elecohol and drug problems, legal and financial concerns, marital, family ant
medical problems. However, because these programs were first initiated to
address alcohol problems, many of the studies which document the costs of the
troubled employee and the cost-offset of their treatment are based on occupational
aleohol efforts. The results of these studieé have been generalized to be made
applicable to the variety of personal problems which are addressed by broad brush
employee assistance programs. |

- What follows is information about: 1) the impact of the troubled employee on
business and industry; 2) evidence of cost-offsets of treatment; and finally, 3) the

cost impact of employee assistance programs.

e




WHAT ARE THE COSTS OF THE TROUBLED EMPLOYEE?

HOW LARGE IS THE PROBLEM?

The typical aleoholic is employed. Straus and Bacon (cited Mayer, 1983)
determiﬁed in 1931 that alcoholics are comprised of both men and women who tend
to have a good job and are usually married. The fact that 10 percent .of adult
Americans who drin}t are alcohoiic (NIAAA, 198]) or experience problems as 2 result
of their drinking, and that 95 percent of these individuals hold positions of
responsibility within their community and through their employment (Wrich 1980),

raises a basic question as to the impact of these working alcoholies on produetivity,

morale, and health care costs.

GENERAL PRODUCTIVITY LOST

There are various estimates for the actual costs of al‘cohoiism and alcohel
abuse. A study by the Research Triangle Institute estimated that in 1977 alcohol
abuse mahifested in health problems, absenteeism, tardiness, time spent 1n
alcoholism treatment, lowered quantity and quality of work, and eriminal
activities, costs society over $49 billion annually (NIAAA, 1982). Over $30 billion

alone has been attributed to lost productivity (Qua;vle, 1983), a 300 percent increase

since the First Special Report to the United States Congress in 1971 (NIAAA, 197D,

INCREASED INCIDENCE OF HEALTH PROBLEMS AMONG
ALCOHOLIC EMPLOYEES

A number of studies have compared employed alcoholic groups with matehed
groups of workers who have no aleohol problems. Maxwell (1959) found that

problem drinkers incurred more instances of sickness absenteeism, were absent

- longer, generated more sickness-payment costs and incurred significantly more

accidents on and off the job than the control group. Pell and D'Alonzo (1970)
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compared fhe sickness absenteeism of empléyed problem drinkers and a control
group . matched for age, sex, payrdll class and geogrdphical location. The
frequency, disability ahd severity rates of alecoholies were significantly greater for
all major categoriés excépt for disérders of the urinary system. The most frequent
causes of excessive absenteeism among aleoholics were accidents, musculosketetal
disorders and digestive disorders; These same authors é.lsc conducted & five-year
mortality study on aléoholxc em§10y>eés, (Pell and D'Aldnzo, 1973) matching g'roups
as before, with each comprised of approximately 900vemployeeso The conclusions
showed that the five-year mort’ality rates included 1.9 percent of the alcoholie

group as compared to only 3.7 percent of the control group. There was an almost

- four to one ratio of death due to cancer and & two to one ratio of death due to-
- cardiovascular disease between the aleoholic and eontrol groups. It is worth noting

-that, while 1l percent of the alcoholic mortalities were attributable to cirrhosis of

the liver, there was no incidence of cirrhosis in the ecntrol group. These and other
consequences and the costs of problem drinkers to emplovers have been well

documented (Francek, 1980; Roman, 1973; Threatt, 1976; Berry and Bdland, 1977).

INCREASED HEALTH INSURANCE RATES
Whenever "troubled" aleohol abusing ?emploiyees‘became ill or have accidents.

an additional price is paid by their employers: inecreasing health insurance rates.

~ The National Institute on Aleohol Abuse and Alcoholism (1978) estimates that 12.1

percent of all health expenditures in the United States are directly attributable to

aleoholism and aleohol related problems. Hospital utilization studies indicated that

“aleoholies are among high-cost patients who use a disproportionate percentage of

services, and that almost 30 percent of all general admissions are people suffering
from complications due to alcoholism (Zook and Moore, 1980). Complicating an

already difficult situation is the realization that, contrary to popular opinion,
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alcohol and drug problems in industry are not confined to blue-collar workers and

minority groups; in fact, drug and aleohol use and abuse is relatively widespread

(Rogers and Colbert, 1975).

The toll that aleoholism takes on industry and society at large cannot be
measured solely.in terms of dollars and un;"ts of productivity. The lives of spouses,
children, parents and siblings of aleoholic workers are so pervasively affected that
in 1974, appr.ximately 20 million people were believed to be members of ramilies
with an active alcoholic member. The devastating social, psychological and
economic consequences that these individuals suffer is becoming known as the

"family illness." - ‘.

There are studies (some of which are discussed below; others are listed in the -

Appendix) demonstrating that both employee assistance ;nd-treatment programs
show positive outcomes not only in terms of health care but also in expenditures,
legal costs, employment, and other areas. There is, in fact, a measur'able' "peturn
on investment" and impact on the "bottom line” for emplovee assistance and

chemical dependency treatment.

THE COST OFF-SETS OF CHEMICAL DEPENDENCY TREATMENT*

Hoffman and Belitte (1982) reported on the resulfs of the Chemical
Abuse/Addictiqn Treatment Outcome Registry (Table 1) Study. Comparisons
between individuals one year‘before and one year after treatment were provided in
several dimensions instrumental to the issue of cost-benefit. It is noteworthy that
in the year following treatment, there was a 58 percent decrease in hospital days
and a 45 percent decrease in hospital admissions. This has an obvious bearing of
the reduction of health care costs and insurance premiums. Germene to the

- ———— —

*The major portion‘ of the materigl presented below is from The Bottom Line,
1983, The Hazelden Foundation.
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Hospitalizations One Year Before and One Year After Inpatient Substance-Abuse Treatment (CATOR Study)

Table

i

(N

Before Aftcr

‘ : . : Percentage Percentayge

No. of No. of % No. of No. of % Change Change

Days Patients Days Patients Patients Days
Detox related 829 83 13 19 12 2 - 86 95
Medical 1,998 154 24 1,118 94 14 39 44
Psychiatric 772 37 6 360 14 2 82 53
Total Days 3,599 214* 439f 1,517 117# 182 46% 58%

X487

J

*fotal is less than the sum because some patients have hospitalizations and/or physician
visits for multiple reesons.

Source: Chemical Abuse/Addiction Treatment Outcome Registry, St. Paul - Ramsey
Hospital Medical Education and Research Foundation




question of productivity before trea{:ment: 34 percent of employees were cited for
job absenteeism, 38 percent experienced work performaﬁce problems, and 12
percent had lost their jobs. After treatment those figures dropped to 2 percent, 1
percent, and 2 peréent, in respective categofies. These findings clearly indicate
the financial and"humanritarian value of treatment.

One of the most comprehensive and illustrative studies of cost impact for
chemical dependen:y treatr.ent was of the California Pilot Project by Ho.der and
Hallan (1981). The California study covered a four year period including the year
before insurance coverage for alcoholism treatment was available, the period
during which coverage was provided, and & follow-up period of more than-two

vears. As shown in figures 1 - 3, there is strong evidence that when coverage for

alcoholism is available, emplovees will use this coverage, with-the- result being-a

net reduction in health ecare utilization anc¢ costs for both the aleoholie-and -the

alecoholic's family.

Another study of prepaid group practice HMO's done by the Federal
Government found similar results (U.S. Department of Health and Humen Services,
1982). Some of the conclusions of this study were: 1) that there was "sustained
improvement on work-related dimensions" (meaning that following treatment the
emplovee showed improvement in job performance and other work areas); 2) "davs
sick or absent declined by 50 percent throughout the period of follow-up”; and 3)
"clients showed sustained reduction in ambulatory health care 'service utilization.
For the HMO study there was a lower reduction in ambulatory care utilization
compared to the California study. This may be dué, however, to the HMO's lesser
use of l{ospital care and greater use of ambulatory or outpatient care. But again,

this study demonstrates that there can be significant reductions in heelth care

utilization and improvement in occupational job performance following emplcvees’

treatment for chemical dependency.
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Figure 1

Average Monthly Inpatient Admissiors per Individual - 1973-1579
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Figure 2

Average Medical Care Costs per Month per Individual - 1973-1979%

Blue Gross/Blue Shield of California
Enrollees from State Employees o
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Average.}bnthly Total Medical Care Costs per Family - 1973-1979%

Figure 3
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Figures 4 - 6 display data from a study conducted by Hazelden of patients at
St. Joséph‘s Hospital in St. Paul and a small sample of patients at the Charlotte
Treatment Center in North Carolina. This study was based on a total random
sample of 216 admissions. The typical patient admitted to these programs was an
employed male-who had been drinking for approximately 14 years with a primary
diagnosis of alecoholism. Compared to the CATOR sample, (Hoffman and Belitte,
1932) these patients were less likely to be ux;emplcy‘ed and dependent or.
unemployment or welfare for their income. Most of these patients were high
school or eollege graduates, married, and had their treatment funded by insurance.

- Data were collected at the time of admission covering the year prior to treatment

and for one year after treatment. The same questions were asked by a telephone

interview or mailed questionnaire to compare changes before and after treatment.

Again, the same types of changes were found as in previous research.

Hospitalizations for medical reasons decreased from 31 percent hospitalized be‘ore

treatment to 1 perc;ent after treatment; emergency room- 'us'é decreased from 20
percent to 8 percent; detoxification use decreased from 20 percent to 6 percent.
Outpatient services did not change significantly. This has also been found in.other
research and may indicate that many of these people continue to use outpatient
care in their continuing recovery following treatment. Several questions concerned
the problems that occurred in occupational areas as a result of the person'é aleohol
ahd‘ drug use, and again, as in other research, significant changes were found. For
example, 42 percent of the patients reported using alcohol at work | before
treatmerit, and 7 percent reported using it after treatment. Be’fore treatment, .an
ave';rage' of 17 days of work was missed due to illness; wheréés, after btreatment the
average number of days missed was six and a half. Interestingly, several changes in

other areas were also found following treatment. Where 12 percent of the patients

had to stop their education before treatment due to alcohol and drug use. only 4

-12 -
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Figure 4

Use of llealth Care Services Hefore and After Chemical Dependency Treatment
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IFigzince 6
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percent had this problem following treatment. We also found that for many of
these patients, their drinking had impacted their spouses ability to perforfn on the
job and their children's ability to rﬁ‘aintairvx»school performance. Because these
patients came to treatment from throughout the United States, 1t, was not possible
to assign a dollar figure to their health care utilizatién before treatment and after

-2

treatment. But again, there is evidence that chemical dependency treatment

shows a significant cost-impact.

By comparing these findings with national norms, the validity of the study

can be demonstrated. According to published figures in Medical Benefits (October

31, 1984) the use of health care aftér tréatment by the patients in this study closely
resembles national norms. Where 10.3 percent of the U.S. population havse.bieen
hospitalized in a one year period, 1 percent of the former patients were
hospitalized in the year after chemical dependency treatment. Days of work lost

due to illness or injury averages five days for the U.S. and 6.5 days for the former

patients. From a cost-impact perspective, the results are similar to the California.

project study: alcoholics have significantlv higher rates of hezlth care utilization

and job performance before treatment, but following treatment their behavior

closelv matches the national norms. The difference between this pre and post-
treatment behavior is a cost savings that offsets the cost of the treatment.

One of the more interesting studies recently done used data from several of
the studies listed in the Appendix to develop different models of insurance
coverage for chemical‘ dependency treatment with the objective of determining
where the biggest cost savings could be made (U.S. Department of Health and
Human Services, 1982). Fiéure 7 and Table 2 summarize the results of this study.

The basic finding was that providing aleoholism treatment coverage results in

reductions in the use of other health care services. as well as a reduction in health

care costs for the provider. But this finding applies most directly to those plans

that gave more than one treatment option.
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Figgure 7

Cost Savings Resullingg rom Reduced Healbth Care ULilization
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Net Benefita From Alcoholism Treatment

Mumber of

Derived from:

~ Assumes 2.7 persons per family

l.e. 3925 » 3648 ¢+ 2 = §787

f.e. 31,039 ¢ §2,186 ¢ 1,430 & 3 = $1,554

fotal Annual H2alth lni;i Anana f Total Annual
Insurance Alcoholic Family frecatment Offset  Offset Alcohol tsm Nt Anual ”
Plan® Patients  Hembers'/ Value/Client Yalue ~ Treaument Charges  Charyesd/
A as 19 s 7807 $ 93,653 $ 169,516 $ 75.863
8 99 267 s a1 $ 210,129 $ 406,456 $ 196,327
c 218 643 s 7817 $ 506,011 $ 456,016 $ -19,995
0 257 694 $1.55¢.Y $1.078.476 $ 125,369 $-353.107
E a87 1.315 s 017 $1.034,905 $ 982,30/ $ -52,558
; an 1,288 $1.559 Y $2.001,562 $1.,300,010 $-621,542
1/ T T o

~ Based on ...2 average Table 4-3 offset values for fee-for-service plans,
=’ Based on the average of Table 4-3 of fsel values for prepald plans total headth care costs,

Total Annual Alcoholism Treatment Dharges less fotal Annual Offsect

*Xey

“TmooOos
LI T S A |

to Plans

A - Inpatient only--limited {fee-for-service, )4 days Inpatient)

Inpatient only--espanded (fee-for-service, 30 days inpatient)
Typical wwployee plan (fee-for-service, 60 days inpatient pius outpatient)

Typical employee plan {prepaid, 60 days Anpatient plus outpatient)
Model plan {fee-for-service, 30 days inpatient, 30 days intermediate care, 45 outpatient visits)
Hodel plan (prepaid, 30 days inpatient, 30 days intermediate care, 45 cuipatient visits)

(NEAAA, 1983 )




Another recent’ stddy ccnducted by H-2, Ine. of Chapel Hill, NC for the

National Institute on Alecohol Abuse and Alcoholism examined the impact of

aleoholism treatment services on overall health care utilization and costs for

individuals and families filing claims with the Aetna Life Insurance Company under

the Federal Employees Heaitn Rer2fit Program (FEHBP) (U.S. Department of

Health and Humarn Services, 1985). This study examined elaims filed during calendar

years 1980-83 for & treatment group processing alcoholism =laims and a

comparison group vonsisting of families who filed no alcoholism claims during the

same period. The four major findings of this study follow:

L

On the average, aleoholic families used health care services and incurred
costs at a rate about twice that of similar families with no” known

aleoholic members. - )
The typical treated aleoholic in the Aetna population- was a Federal
employee or annuitant in his/her late forties or early fifties. Sixty-eight
percent were male and 32 percent were female.

There is a gradual rise in the overall health care césts. and utilization for
aleoholies during thic Uiice ,ears preceding aleoholism treatment, with
the most dramatic increase occurring in thev six months before
treatment.

After alcoholies start <{reatment, their health cere costs drop

significantly and eventually reach approximately the level that existed

several years prior to treetment.

The most significant drcp in health care costs occurs for treated

aleoholies under the age of 45. This is consistent with the findings of~
other studies for this age group.
Using a variety of forecasting techniques, the project estimated thet the

average gleoholic's treatment costs could be offset by reductions in

other health care costs within two to three vears following the start of
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treatment. That is, the average alcoholism treatment costs can be
recovered within three years after treatment initiation.
The study concludes that alcoholisfn treatment is associated with statistically
significant reductions in total health care costs. Further, these findings are also
consistent with the reduced health care costs observed following diagnosis and
treétment initiation for other chronic diseases, i.e. hypertensive disease,
respiratory disease, diabetes, and isc1emic heart diéease (Sehlesinger et al., 1983)

and with research showing reductions in health care costs associated with mental

health care (Schlesinger et al., 1983; Roweton, 1983; Mumford et al., 1984).

THE COST OFF-SETS OF MENTAL HEALTH TREATMENT

The cost-savings associated with mental health care, alluded to in the
previous section, have beén further substantiated by a review of recent studies
(Scharfstein, Muszynski, and Arnett, 1985). In their discussion, the authors state:

‘When benefits for mentgl health care are expanded and the stigme

associated with receiving treatmentv for mental conditi'ons decreases, an

initial increase in insurers’ costs attributable to psvchiatric care is likely to
occur. However, with psychiatrié problems no longer masked under other
diagnoses, and with early detection and appropriate treatment of these
conditions, it also is probable that such costs will be offset partly by reduced
expenditures for care of other illnesses.

Over the past few years there 'ha; emerged a body of evidence that
spending for psychotherapy produces savings elsewhere through increased
employee productivity, reduced absenteeism and lowér costs for other
medical care. (p. 33).

One dramatic study cited in their article was cdonducted in 1983 and involvec the

Blue Cross-Blue Shield federal emplovees health plan. It demonstrated that a
"group of patients who began outpetient psychotherapy following diagnosis of

- 20 -
41 X




chronic medical disease used 56 percent fewer medical services during the third

year after diagnésis than a group with the same diseases who received no outpatient

psychotherapy" (p. 33).

This stUdy, in conjunction with others cited by the authors, illustrates that

treatment of mental illness is not only cost-effective but is directly measurable in

terms of savings generated through the non-utilization of other medical services.
THE COST IMPACT OF EMPLOYEE ASSISTANCE PROGRAMS

HOW IS EAP's COST-EFFECTIVENESS MEASURED? ‘ -

®,

In order to survive, EAPs must appeal to the profit motive of industry. These

programs have been established on the premise that treatment will pay for itself by

the employee's restored productivity (Roman and Trice, 1976; ‘Archer, 1977).
Séveral "human-capital" models have been proposed on the grounds 'that corporate
managers will choose to initiate EAPs if sufficient cost-benefit rat{ios can be
projected (Schramm, .1980; SWint et al., 1979). some of the faectors consiAdered
include: productivity lost, value‘ of employée,‘replacemént costs and treatment
costs. o

- Finney wrote in the March 1985 issue EAP Diges abcut the need to more

realistically estimate the cost s&vmgs of emplovee assistance programs. He

- suggests use of the Cost-Sa.vmgs Worksheet (Figure 8), as & means to dxstmguish

between the costs to an obg‘anizétion without an EAP, the costs with an EAP, and
the cost-savings resulting from the implementation Qf an EAP. By incorporating
the various aspects of, EAP costs, Finney has broposed a straightforward cost-
estimate alternative. Although the accuracy and suitability of his method has vet
to be determined, itrdoes provide further direction in 5ddressing the cost-impact

issue.
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Cost-Savings Worksheet
‘Letters identifying each cost-item correspond tc those used in the

' Costs Without EAP

A. Nurber of employees in workforce
B. Number of troubled employees in workforce (A.x .10)

-C. Average wage of employees (per year) $
.D. Wages to troubled employees (B x C) $
E. Recduced productivity (D x .375) $
F. Average health care costs per employee (per year) L]
... G. Troubled employee health care costs (B x F x 2.5) $
H. TOTAL COSTS OF TROUBLED EMPLOYEES (E + G) $
Costs b ith EAP
I. Number of troubled employees contacting EAP
per year (A x .05)
J. Nunber of troubled employees not cortacting EAP (A x .05)
K. Nurber cf t.roubleé employees rehabilitated through
EAr (Ix .73)
L. Number of r_roublec anployees not rehabilitated through
EAP (I x .25) ) .
M. Program costs (A x $15/employee) R
N-. Non-hospltal treatment (~ x .025) x LTl $
(8225 /employese! o
C. Hospital treatment (A x 02.,, x ($7 OOO/mﬁloye_ - .8

P. Unsuccessfil renatilitation costs
L x C = D* cr wages ¢f unsuccessfully
reha.bilitated employees
D* x .37% = E* or reduced productivity of unsuccessfully
g reha.:.ll tated employees

FxL x 2.5 = G* or health care ccsts of unsuccessiclly
rehakbilitated emplcyees
F*x -~ G* = P s
Q. Costs of troubled employees not contacting EAP

J x C =Dor ‘wages of troublec employees not
cortacting EAP

oly .37z = Elor recuced productivity of troukled
erployees not contacting EAP

F xJx 2.5 = G'or health care costs of troubled
eﬂ;Lyees not contacting EAP

el G

R. 'IO‘IAI..COS‘...W'I’!-IE-.P M+N+C-P+Q=

w N

Cosz=Savings With EAP
§. Successful rehabilitation cost-savings.
K xC=Dor wages. of troubled employees rehab.litatel
t.*"'ouch En.r
D*x .375 = Eor reduced productivity cf wroubled employees
reha.:.lz..aced‘thmuch EAP (this returms tc normal)
F X K X 2.5 = G or health care costs c¢f troubled emplovees
rehg’:*lltatef" throuch EAP (this returns to normal
E'+G=5
T. Actual cost with EAP (R = § = T)
U. TOTAL QOST=SAVINGS WITH AP (H =T =

o N 0N

*Relates =2 unsuccessiully I
Relates tc troutled er-.plcyees nct contacein
"Relates to successficlly rehatiiitated empicy

- e =

+3X




An article by Turkington in the August, 1985 issue of the American
Psychological Association Monitor cited the cost savings of several major
corporations: New York Telephone Company documents $1.5 million annual savings»
as a result of its broad brush EAP; ‘DuFPon_t, Inc. noted a return of more than
$500,000 net profit on its initial investment; the U.S. Postal Service estimates an
annual savings of more than $2 million.

Most EAPs save far more monev than they cost Simply by reducing .
absenteeism. The National Insdfmte of Aleohol Abuse and Alecoholism estimates a
$5.78 return on every $1 invested in an EAP. We recognize your need as &
corporate decision maker to understand the "nuts and bolts" of EAP cost savings, .
The next section provides the information to substantiate these claims. It has been
the experi‘ence‘of many EAPs that while these cost savings are not immediate, a
return on inirestment is ixsually realized when the program has been integrated into
the organization and reflects an adequate utilization rate by the employee
population. In other words, the more the program is promoted and utilized the
greater the probability of a positive cost‘ impact‘..,. A program which relies
exclusively on its written policy to generate referrals and is Qeid of organizational
training and promotional efforts is unlikely to vield the cost impact results cited

below.

THE STUDIES ON EAP COST-EFFECTIVENESS
By referrmg people to chemical dependency and mental health treatment
employee assistance programs can help reduce the health care expenses and job

performance costs of a corporationa There are several studies of emplovee

assistance programs (see Appendix) which have found that emplovees using a

program show definite improvement in job performance and decreases in health

care utilization. Many studies have been done with occupational aleoholism

programs with consistent findings of cost-impact. For example, Tables 3 and 4
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Analysis of 104 Hmployees Who Underwent® Active Treatment for Alcoholisz

Table 3

Sickness
and ~ One Year First Year Second Year
Accident Before After After :
Benefits Treatment Treatment Treatment Results
Number of : :
S & A )
Claims 182 a9 29 | 84% decrease )
Nuzber of . i
|days lost 3,440 1,779 624 - 82% decrease |
Amount paid | :
in S & A ' '
Benefits $93,554 $48,691 $17,590 | 81%decrease |
Table 4

Cost Analysis of the &S

shawa Plant

Ezployvees Wno Did Mot

Undergo Active Treatment for Alcoholisz, One Year Before

Referral and One Year After Referralt

Sickness and One Yezr One Yezr

Accident Before After :

Benefits Referral Referral Re§ul tsr i

Number of

S & A

Claims 57 68 19% increase |

Number of

days lost 688 1,521 121% increase |

Amount paid

in S-& A ) i

Benefits $19,082 $43,413 128% increise :
*from Business Quarterly, Winter 1983
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indicate the impact of the General Motors - United Auto Workers Substance Abuse
Program. Clearly, the program saves GM thousands of dollars by reducing sickness

and accident claims benefits and days lost. Table 4 demonstrates that these

savings do not occur for untreated alcoholics and, in fact, the result of not treating

aleoholism among emplev::- -I" be an_increase in costs associated with

aleoholism. Finally, the reader should note that the GM data do not include other
significant costs "elated to alzoholism, such as health cave ciai’ms and abseteeism.

A study by ATT (Geata, Greg and Lynn, 1982) was initiated to demonstrate
financial accountability and cost efficiency of the EAP. All EAP clients over &
period of two years were included. A major finding was that 86 percent were
considered "rehabilitated" or "improved" following treatment. At the tiome'Aof

referral to the EAP, 76 percent demonstrated poor job performarnce, while after

treatment 43 percent and 36 percent demonstrated good and excellent job

performance respeétively. There were significant t;eductions in al:nsenteeis‘;m9
accidents on the job, and visits to the medical unit. The study inecluded specific
cost-savings for each of these factors. The overall cost-saving, co.nsidered rather
conserVative, was nevertheless 5*48,0!.';1.

The major problem is the difficulty in precisely measuriﬁg and assigning
dollar amounts to those areas where an employee assistgnce program has.the'
greatest impact, subh as gbsenteeisin, and overall job performance. Table 5 is a
summary of a study done at Hazelden cn a random sample of 119 emplovees of &
company with an employee assistanice program. Most contacts were voluntary,
although a few employees were supervisory referrals. Table 6 shows similar results
for the Burlington Northern Employee Assistance Program. These tables are"i'
illustrative of what is typically found ir the impact studies of employee assistance

programs. There are significent and major reductions in absenteeism and also

evidence of a decrease in use of health care services and Workman's Compensation.
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Table 5

Comparison of Employee Job Performance Ihdicators

Before And After Contacting The EAP

o (N=109)
Rumber of : -~ Use Before Use After Amount of Change
Times arrived late for work 196 61 -135 times
Times left wo-k early 120 43 - 77 times
Times of otner absenteeism 56 0 - 56 times
Times used Health Insurance _

Plan 26 90 - 6 times
Sick days 158 126 -3 day;f .
#Medical leave days L 75 + 34 days
Accidents on the job 2 2 0 accidents
Times Worker's Compenéétion

used 8 0 - 8 times

_Short-term disability 0 0 0 days

*Note: The increases for this iter reflect the employees' use of treatment

or health care during the four months after the initial contact witnh the
EAP. (ne would expect the use of this benefit to decrease in the long-

term.
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Table 6

Burlington-torthern EAP Study.
Job Performance Changes 0

At 3 Montrs At 12 Months

, At Intake®# Follow-up Follow-up
" Indicators (Previous Month) (N=6LE) (N=501) (N=L6L)

Used health insurance 17% 8%# 5%
Arrived late for work 1T% S%* 3%
Left work early | 13% LA 3%
Took sick days 18% T%E 8%
Used medical leave , 4% = 1% 2%
Had an accident on the job 2% =< 1% 1%
Used short-term disability 1% -< 1% < 1%
Used worker's cocpensation 1% v =< 1% = 1%
Atsent for other reascns 13% , U% 4%
Filed a2 grievance _ ' 1% —_— —

Job Performmnce Ratings (Previous Montz)

Iz=o~oved 2% 35% 3;%
Staved the saze : ui% Py 2 %
worsened 25% 2% 3%
Unkne=n : 2E8% 31% 35%
Job In Jeopardy
Yes 25% Te? %
Yo g 55% 63%
Ui owm 27T 2% 33%

¥These differences between intake and follcw-un responses were statistically
smlf.ibca{it at the .01 level for a matched gwoup of 225 clients completing
both the intake and three month follow-up forms. ‘

#*In order to increase the sarple syize, intake data were inclucded on a
twelve-month sazple of clients: July, 1982 - June, 1983.




Other studies of blue collar employeés have found a greater impact in the area of
accidents and injuries. The major impact of an employee assistance program,
however, is in those areas that are difficult to measure and almost impossible to
express in dollars. These areas include such benefits as an improvement in the
employee's quality of lifc and the work environrﬁent, and long-term health
improvement (s;; Figure 9).

In an internal study of their EAP, CIGN A measu ed their Frogram's ben:fits
in the following areas:

1. Decreased short-term absence (one week or less)

2. Improved productivity |

3. Reduced claim costs
Tables 7 and 8 illustrate in hours and percentages respectively the decreased short-
term absences at one CIGNA location. Dramatic changes are particularly noted
for alcohol cases and supervisory referrals (where individuals sought help after a
performance problem had been identified). Based upon 1,500 cases seen vearly
nationwide, savings in the third 'year would exceed $100,000.

In measuring improved productivity, CIGNA asked supervisors to estimate the
productivity lost due to a problem worker based on their observances. The
supervisors estimated 17 percent loss of salarv, not including costs of benefits or
loss of time by supervisors and co-workers. Based on the average salary of EAP
clients (which was higher than the corpo}rate-wide average) and nationwide
experience of 10 bercent supervisory referrals, improved productivity exceeds
$800,000 annually.

Utilizing the average claim payment per year and utilizing'existing studies
supporting the fact that claims by aleoholies are three times greater prior to
treatment, they brojected that helping their aleoholic emplovees nationwide

(approximately 10 percent of their total clients) would save in excess of $250,000

vearly in medical elaims.
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Figure 9

Costs Of An EAP

I. Costs Of The Program
ITI. Treatoent Costs
ITI. Opportunity Costs

Cosc-Igpact Of An EAP
I. Benefits That Can Be Easily Measured in Dollars
A. Health benefits utilization, medical
- eclaiss
B. Accidents, injuries
C. Worker's Compensztion, Unemmlovment
Insurance
D. Siek leave, disability |

I I=. Benefits That &re More Difficult To Measure
i In Dollars

A. Absenteeisz, absences

B. Turnover, termirations

III. Benefits That Are Vervy Difficult To Measure

)1
- o

B. Job performance
©C. Quality of ec—loyee life a=d work
environment
D. Lorg-ters health isorovecent
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HRS/EE/YR

40

33

30

25

20

10

Table 7

Changes In Short-term Absences
(1 yr. prior; | yr. after; 3 yrs. after)

34.00

31.04

27.90

26.38
24 .72

ALL CASES s

ALCOHOL
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Table 8

Decrease In Short-term Absences

]-Yr Before I Yr Before Cummulative
Vs. | Yr After Vs. 3 Yrs After 3 ¥rs
TOTAL =5.4% =19.52 =9,7%
SUPERVISOR ' ‘ . .
REFERRALS 28 087; 3300/@ “’29@72
i ALCOBOL =43.4% =39.1% =4C.3%
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These costs savings do not include the intangible benefits of helping
employees and family'members and providing supervisors with econtinuous support
in resolving highly sensitive and often disruptive employee problems which if left
unresolved impact negatively on morale, health and productivity (Yoskowitz, 1985).

With a Grant-Iﬁ-Aid from the International Foundation of Employee Benefit
Plans, Madonia (1985) conducted a recent study (June 1 to November 30, 1984) of the
workforce in metropolitan Houston utilizing a stratifi.:d sample of companies with
and without emplovee assistunce programs. His primary interest was in examir.ing
the process companies utilize to measure the impact of the EAP on health
insurance costs and other factors. While his findings reflect some trends in benefit
plan provisions and ecomparisons of EAP and non-EAP company characteristies, -his
-major conclusions, which are summarized below, support the positive impact of
EAPs in the areas of improved productivity and reduced heelth insurance costs:

1. Several companies examined the impact of their EAPs on employvee
absenteeism and tardiness, reporting a decrease in both areas as a
consequénce of the EAP. "Similari_v, 18 f)ercent of the companies
examined how EAPs affect productivity or job performance. All
companies examining those variables concluded there was an increase in
productivity or job performance." (p. 5)

2. Other companies examined several additional areas, i.e., workers’
compensation, general health conditions, alecohol and drug use, to name a
few, and reported positive outcomes as a consequence of the EAP.

In the conclusion to his study, Madonia offers the following summation of the
health insurance cost impact of EAPs:

. Several conclusions on insurance use and costs are apparent from the

research findings. More claims for nervous and mental disorder benefits are

submitted by emplovees from companies with EAPs than from companies

without EAPs, although the added use of these benefits apparently does not
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result in higher insurance costs frorvcompanies sponsoring EAPSI° In fact, &
trend is noted in the sample data that points to lower rates of increase‘ in
insurance costs in EAP compaﬁies where restrictions are placed on inpatieﬁt
psychiatric eo\;erage. The overall findings on insurance use and costs
tentatively - suéport the offset effect principle; treating psychological
disorders iessens the need for medical care, whiéh uitimately reduces
insur inee costs.

The reports from fhissurirey also allow one to conclude that if an EAP is
offered by a company, it will be used by employees. Company research, when
conducted, shows positive outcomes from EAP utilization. This is reflected
in higher employee morale and cost savings for the corporation. {p. 7)
,’_Althoug’h the authlor points to the tentativeness of‘ these results because few
éompanies have systematically studied the impact of their EAPs on insurance costs,
he does indicate that interviews with companv benefit managers revealed that
these managers see the positive results of EAPs, consider that in the long rﬁn the
EAP will result in insurance cost savings for the company, and view EAPs as good
for employee morale.

As previously indicated, the Appendix provides a listing of several cost-
impaet studies and the reader interested in f‘urther information is encuoraged to
éohsultkthem@ Additional informatibn is also availé.ble through the Occupationsal

Section of the New Jerseyv Division of Aleoholism.
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Souree

Gacta, lLynn &
Grey, 1982

Heyman,
1976

Manello,
1979,

Mastrich, 1989

Milstoead-
O'Keenf o,
1980

Presnail,
1980

Type of Canpany

AT

4 tarqge service
and manf ac-
turing

7 1ailroads

i0 companies

10 companies
in cemmunity
Ageney of
I.abor Man-
Acgement

Mot given

Sanple

Characteristics

110 total

all consecut ive

CAases

162

1,571

N0 randamly
selectod

17 wmen

alooholics

167 probiem
drink ing men

APPENDIX

FAP Cost-Tnpact Studies

Type of
Treatmeont

Typer of
(N} FAP

© Rroad-brush  inpat ient

outpat ient _
FAP counseling &
seif-heip

Alcolnl iam

Alcohol ism

Rmad-brush  inpat ient

Rroad-brush

ATcvhol jsm

- -

fength of
Fol low=-up

up to
2 yrs.

1 yr.

Criteria

Perfomance
apprajsal
Accidents
Absences

Visits to medicat

Self-reportes,
perfomance

"Retumm o ade-
quate work levels®

Job performance
Prinking behavior

5 measures of

per{omance

Amnount of drinking
absepteni s

Outmm

86% consider improved
Significant decrease

in accidents, visits

to medical and abserice.
Canputed average replace-
ment ocst. to be $2,100

per employec.

67% of coerced clients
and 33% of voluntary
clients improved.

“"About 70% of those who
accepted treatment were
successfully rehabili-
tated”

75% were abstinent
81% deminstrated satis-
factory job performance

Success rate equaled "71-
88% acrmss the work per-
formance criteria®

73/167 improved, decrease
fram 47-61 work shifts
lost annually prior to
treatment to 12-21 work
shifts Jost annually
after treatment, depend-
ing on drinking outcome
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Sonrce

Foote, of
al., 1978

Type of Company

4 companies

Samplie
Characterist ics

Cempany A:
N=341
Campany B:
N=22
Campiany C:
N=57
Compiny Ds
N=159
mainly men

()]

Type of
FAP

Broad-brish

B

Typr of
Treatment

3

b -

length of
Fol low-up

13 mont hs
af ter
referral

Criteria

Abhsent cejsm

Discipl tie's

Gricvances

On-the-job
accideonts

Visits to
medical unit

Out come

Company A: no data;
Campany B: Increase
from 244 to 298 average
hours annually; Company
decrease from 307 to 133;
Campany D:  decrease from
628 to 492

Company A: decrease fiom
.6 to .5 average mumber
annually; Company R: de-
crease fram 1.} to .7;
Company C: decrease from
1.0 to .2; Campany D:
decreasr from 1.6 to .7

Company A: no data;
Company B: decrease from
.2 to 0 average mumber
annually; Company C:
decrease fram .1 to 0;
Campany D: decrease
from 1.4 to .9

Campany A: decrease from
2.3 to 1.7 average mmber
annually; Campany B: de-
crease from } to .9;
Canpany C:  decrease
from .3 to 0; Compony D:
no data

Company A: decrease from
7.3 to 5.9 average number
annually




Sonrce
.
Chopra ot Not qgiven
at., 1979
Freodberqg 200 Imsinesses
& Jolnson, & industries

1980

“»
~N
X

Sample

Type of Campany Characteristics (N)

86 coerced
clies and 100
vohmtary cli-
ents (Al mon)

370 coereed
clients and
58 voluntary
clients {(99%
men)

Type of
FAP

Alcohol jsm

Alcohol iam

Type of
Treatment

3 week
inpat ient
pr( xjram

3 week

inpat ient

program fol-
Towed by H0-90
hrs. of aftercare

- 16 -

Lonagth of
Fol jow-up

Max. of
14 months

12 months

Criteria

Amount paid in
worker®s compen—
sation benefits

Amount. paid in
sickness & acci-
dent henefits

Abst inence

Abst inence

Work status

Ontario Problem

Assossment. Battery

Supervisor's raring

form

Outrnm

Company A: decrease from
$163 to $124 average an-
nually; Campany B: de-
crease from $320 to $217;
Campany C: decrease from
$130 to $5

Campany A: Increase from
$425 to $679 average an—
nually; Company B: In-
¢rease from $123 to $205;
Campany, C: decrease from
$2,035 to $824; Campany D:
increase fram $593 to $629

48% of coerced and 34% of
voluntiary clients reported
abst.inence

31% of coerced and 36% of
voluntary clients reported
abstinence; 32% & 21% re-
ported improvement

15% of coerced and 7% of
voluntary were fired

“Significant improvement"

"Significant improvement”



x&s

Sonrce

Anonymous,
1980

Schramn, ot
atb., 1978

Spicer,
Rarnett,
& Kliner,
1970

Sanple

Type of

Typr of Canpany Characteristics (N) FAP

[ilinnis Bell

o evenpanies

Roferrals
fresn many
cnipanies to
A Lreatment
coentoer
(Hiazelden)

752 referred
problem drinkers
with at lcast 5
years of cmploy-
ment hefore and
after referval

206 peforred
gpoehiem drinke e

N-191
(movat By mabes)

Ataerhol ism

AYEAR 1:AT REME

N/A

Type of

Treatment

Variod;
hospital
recvammendoed
for 0%

Vayiod; in=
grad ient  reo-
casnendedd {or
p0n,

Hazelden Studies

4 wook rosi-
dent ial  reatment
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fongth of
Fol low=ip

At irast
one year

I-30
mont hs

12-30
mont hs

12 months

Criteria
Abst inence

Supervisor®s
ratings

Disability claims

Of f-duty accidents
Requiring>»7 day
ahsence

n-duty accidents

Job retenticn

Treatment outoome

Sl f-reported
alcohol use

Self-reports
dnig use

Sel f-reported
improvement ing
relationship with
SpONSe, aGeneral
physical health,

Outoame

58% reported abstinence;
19% reported improvement

Prior to referral 20%
had fair to pnor ratings.
After referral 66% had

good ratings.

¢ Decreased by 52%

Decreased by 42.4%

I c ~ased by 61.4%

& . bk remained employed
i+ e company i

. 38.3% successfully com-

pleted treatment or were
still actively involved
in treatment

69% abstinent {campared
with 62% in total patient
populat ion)

78% abstinent (campared
with 70% in total patient
populat ion) :

78-91% reported improve-
ment
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Source

Hazebden,
1981

Sanple Typr of Typr of fength of

Type of Campany Characteristics (N) FAP : Treatment Fol low-up

Hennepin
Coanty
Mployeces

N-109 Broad-brish Varied; only 4 months
FAP clients ' A8 veferved to

6% wmen inpationt treat-

37% men ment

- I8 - ' .

Criteria

scl f-image,
ability to
manage { inances

Self-reported
improvement in
job perfomance

A.A. attendance
> 1 x week

Self-reported

improvement  in
overall quality
of life

Self reported:
qual ity of work

quant ity of work

redationsiilp
co-workers
relat ionship

with supervisors

# of times ar-
rived to work
late

# of times left
work early

# of times other

absenteecism
times us-?

health insurance

sick days
medical lcave
days

accident - 0 job

times used
Workers® Comp.

short-tem
disability

Outcane

85% reported improvement

bogs, reported improvement.

59% rcported improvement

46% improved
35% improved
33% improved

32% improved

Decrease from 196 times
to 61 times total

Decrease fram 120 times
to 43 times
Decrease fram 56 times
to 0 times
Decrease fram 96 to 90

Decrease from 158 to 126
Increase from 41 to 75

No change (2)
Decrease from 8 to O

No change (0)
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News

W. CARY EDWARDS
ATTORNEY GENERAL

FOR IMMEDIATE RELEASE
October 23, 1986

FOR FURTHER INFORMATION CONTACT:
~ 7 Becky Taylor [6039) 292-2408 — T

Attorney General W. Cary Edwards today issued drug testing
- :-. guidelines for New Jersey's law enforcement officers who carry
- firearms, based upon recommendations by the New_Jersewarim;néi STITI
Justice Advisory Council, a group which includes both law enforce-
ment union and management officials.

In letters to all New Jersey mayors, police chiefs, county ,
prosecutors andvsheriffs, Attorney General Edwards urged adoption of
the law enforcement drug testing guidelines for officers who carryn
firearms. The guidelines call for drug testing when an applicant
applies for a law enforcement position, during training and on the
job when there is a reasonable suspicion of unlawful drug use.

"It is my view that the establishment of uniform and rational
statewide drug testing guidelines is absolutely necessary in order
to maintﬁin a drug-free law enforcement community and at the same

" time safeguard the rights of individual police ocfficers," Edwards
said in guidelines distributed to all law enforcement agencies in
the state.

The major features of the guidelines for state and local

police, corrections officers, county and state investigators and




detectives, sheriff's officers and otﬁe: law enforcement perscnnel
" who carry guns are:

® All applicants for léw ernforcement positions must
submit to urinalysis prior teo appointmentuv'Those

who refuse to submit to testing or who produce

positive test résults for unlawful é:ug use will be
rejected from employment and will be barred from
applying for‘any other law enforcement position for
at'least two years. |
° Police academy trainees will be subjected to
unannounced drug testing. Trainees wﬁc refuge;w_fl~ﬁ-f
to submit to testing or who £e§t positively

will be dismissed.

Permaﬁeﬁtly appointed offiéerS‘will be subjected to
unannounced drug testing when there is a feaéonable
suspicion of unlawful drug‘use. Those who refuse ﬁo
submit €o tésting or who test positively will be
dismissede.: |

N.J. State Police will maintain a central registry for
law enforcement applicants and officers whé have
produced positive test results fof unlawful drug use.
aAll law enforcément supervisors should be regquired tc
undergo in-service training in substance abuse
detection to be offered through the Division of
Criminal Justice.

Edwards noted that although statewide figures on drug usevby

law enforcement officers are not available, his office estimates
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that less than 2 percent of all law enforcement officers use illegal
drugs, based on. available information.

"While drug use among law enforcement officers in New Jersey is
undoubtedly minimal," Edwards said in the gquidelines, "it cannot and
will not be tolerated to even the slightest degree."

He addedvtﬁit because of the severity of the recommended
penal;iés, "it is extremeLy impcrtgn? tha;“;t;;ct measures be
employed to ensure that all drug screening is conducted in accord-
ance with legally accepted standards to ensure fairness and reliab-
ility of test results. |

e ' -

One such standard calls for urinalysis as the preferiéa'méthod“
‘éf'érug screenihg because of its reliability and its abiiié&zéétrr)
detect residual drugs in a subject's system as well as impéirﬁent at
testing time. . : - .

While the guidelines are issued today as recommendations,
Edwards and First Assistant‘Attorney Generél Donald R. Belsole said

that they have instructed Frederick P. DeVesa, assistant director of

the Division of Criminal Justice, to draw up within the next 60 days

any legislation, directives, rules and regulations necessary to make

to make the guidelines mandatory.

In the meantime, he’said‘those law enforcement agencies within
the Department of Law and Public Safety which employ officers
carrying firearms will be expected to adopt the guidelines as

quickly as the necessary internal procedures can be established.
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Edwards noted that for the past decade, State Police officers
have‘been regquired to undergo physical examinations, iﬁcluding
urinalysis, annually. The Attorney General suggested that other 1a:
enforcement agencies may wish to adopt similar policies requiring
annual physicals, inclﬁu;ug‘;uAeening for drug use.

"In my view, the demands of the law enforcement profession

warrant medical examinations of officers on a regular basis,”

Edwards said in the guidelines.
The Attorney General's policy closely follows the recommend-
ations of the New Jersey Criminal Justice Advisory Council. At the
- - -Attorney General's request, last spriag ghevCOQngil c;eatédfankad
-hoc committee to research the issue of d£uthestingf:;iv,_vv .
On Sept. 9, the Couﬁcil issued its recommenéations»with the
support of each member of the ad hoc committee, including unibnaand
management officials. |
*The Céuncil‘s aé hoe ccmﬁittee, which was chaired by State )
Police Captain Rcy‘Bloom,.ﬁet on numerous occasions and conducted &
exhaustive studyvof the iséues rélated to drug testing, including
"thcrcughly researching current drug screening programs, existing
drug testing techﬁology-an& the financial and operatiomal impact of

drug testing upon the law enforcement community,® Edwards said.

“They should be praised for their hard work,” he added. "Thei:
input was critical to hy formulation of drug testing guidelines foﬁ

law enforcement officers.”
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STATE OF NEw JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
RICHARD y. MUGHES JUSTICE COMPLEX
cn o8so

TRENTON, N.J. 08625
€09 2982-4919

W, CARY EDWARDS
ATTORNEY GENERAL

October 22, 1986

TO: ALL LAW ENFORCEMENT AGENCY HEADS

RE: LAW ENFOGRCEMENT DRUG SCREENING GUIDELINES I

As a result of the growing concern over drug use in our
society, I have received numerous inquiries from State, county
and municipal law enforcement agencies regarding the urine

"testing of police officers. In response thereto, I requested

that the New Jersey Criminal Justice Advisory Council thoroughly
research current drug screening programs, existing drug testing
technology, and the financial and operational impact of drug
testing upon the law enforcement community.  After several months
of deliberation, the New Jersey Criminal Justice Advisory Council
has submitted a report to me outlining their findings and
recommendations.

After considering the Advisory Council's recommendations
and the emerging case law, it is my view that the establish-
ment of uniform statewide drug testing guidelines is absoclutely
necessary in order to maintain a drug-free law enforcement
community and at the same time safegquard the rights of individual

police officers.

As Attorney General of the State of New Jersey, it is my
responsibility to ensure that our citizens are provided police
protection by officers whose integrity and competence are beyond
question. It is also my responsibility to ensure that the safety
of our law enforcement officers is not undermined by illicit drug
use within their ranks. While drug use among law enforcement
officers in New Jersey is undoubtedly minimal, it cannot and will
not be tolerated even to the slightest degree.
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TO: ALL LAW ENFORCEMENT AGENCY HEADS

Page 2
October 22, 1986

Accordingly; I strongly urge that the following drug testing
guidelines be adopted by all law enforcement agencies in the State.

1. All law enforcement applicants who will be responsible
for the enforcement of the criminal laws of this State
and who will be authorized to carry a firearm pursuant
to 2C:39-6, should submit to a ur'nalysis prior to
appointment.

2. An applicant who produces a confirmed positive
test result indicating unlawful drug use or who
refuses to submit a urine sample should be rejected
from employment and should be barred from applylng
for any other law enforcement position for a
minimum of at least two years.

3. Standard law enforcement application forms and
existing quidelines for applicant background
investigation should be revised to ensure dis-
closure of prior drug use or prior rejection from
employment for drug related purposes.

4. Subsequent to appointment, all officers should be
~ subjected to unannocunced drug testing by urinalysis
during mandatory basic training.

5. A trainee who produces a positive test result indi-
cating unlawful drug use or who refuses to submit a
urine sample should be dismissed from the training
academy and from his law enforcement position, subject
to any available rights to a hearing.

6. Permanently appointed law enforcement officers should
‘be required to undergo further mandatory drug screening
whenever there is individualized reasonable suspi=-
cion to believe that .the officer is unlawfully using
drugs. Officers should be tested under these circum=-
stances only with the approval of the county prosecutor
or chief executive officer of the department or his
designee.

7. Permanently appointed officers who produce positive
confirmed test results indicating unlawful drug use
that are upheld after a fair and impartial hearing

- should be dismissed from employment.

8. Permanently appcinted officers who willfully refuse to

submit to urinalysis when there is reasonable suspicior
to believe that the officer is unlawfully using drugs
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Page 3

ALL LAW ENFORCEMENT AGENCY HEADS

October 22, 1986

10.

11.

should be dismissed from employment, if, after a fair
and impartial hearing, it is determined that the
officer was properly ordered to undergo testing.

The identity of every law enforcement applicant,
trainee and permanently appointed officer who has
producel positive confirmed test results for unlawful
drug use should be forwarded to a central registry
maintained by the Division of State Police, River Road,

West Trenton, New Jersey 08625,

All supervisors in law enforcement agenc;es should
be required to undergo in-service training in substance

abuse detection that will be offered through the
Division of Criminal Justice. st

Standard police department rules and regulations
should be adopted to require that:

(a) officers must disclose the use of any drugs
(prescription and over-the-counter) which may

impair job performance;

(b) officers must report evidence of suspected
drug use by other officers to department

superlors H

(c) officers will be required to submit to
mandatory drug testing whenever there is
individualized reasonable suspicion to believe
that they have been unlawfully using drugs;

(d) officers who refuse to submit to lawful orders
to undergo drug testing or who produce positive
test results for unlawful drug use wxll be

dismissed from employment.

_ - Given the severity of the recommended penalties for unlawful
drug use by law enforcement officers, it is extremely important
that strict measures be employed to ensure that all drug screening
be conducted in accordance with legally accepted standards that

ensure fairness and the reliability of test results.

Although

the case law is still not completely settled, it is my opinion
that drug testing procedures must be reasonable, reliable and
must adhere to due process considerations in order to satisfy

constitutional requirements.

Accordingly, the following minimum

standards must be adhered to during drug testing of law enforce-
ment applicants, trainees and permanently appointed officers.
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TO: ALL LAW ENFORCEMENT AGENCY HEADS

Page 4
October 22, 1986

METHODS AND PROCEDURES

FOR DRUG SCREENING

1. Urinalysis will be the primary method for the drug
screening of law enforcement applicants, trainees
and permanently appointed officers.

2. Established quality control and chain of custody
procedures must be maintained throughout the entire
testing process, from sample acquisition to delivery

- at the laboratory. Sample procedures recommended by
the Criminal Justice Advisory Council are attached for

your adoption.

3. All urine samples obtained from law enforcement apbliw
cants, trainees and permanently appointed officers will
be delivered to the State Police Laboratory at Sea Girt

for analysis.

4. No adverse action may be taken against an applicant,
trainee or officer until the State Police Laboratory
preliminary analysis and subsequent confirmation have
been reported to the submitting law enforcement agency.

It should be noted that the guidelines outlined above do not
in any way prohibit or regulate the urinalysis of law enforcement
officers during regularly scheduled and announced medical exami-
nations. In my view, the demands of the law enforcement profession
warrant medical examinations of officers on a regular basis. I
encourage agencies to provide for regular medical examinations to
ensure that officers are physically fit to perform their duties
without risk of harm to themselves or to others. These kinds of
announced examinations may include urinalysis and are not intended

to be regulated by these guidelines.

These guidelines are not intended to require the testing of
civilian employees of law enforcement agencies. Given the
diverse nature of civilian law enforcement positions, decisions
regarding which employees should be tested are better left to
local discretion. If testing of civilian employees is conducted,
the methods and procedures set forth herein should be followed.

Obviously, full implementation of these guidelines by all
law enforcement agencies is a complex undertaking that involves

many significant legal and practical questions.

In order to resolve these guestions and to bring about full
implementation of these guidelines, 1 intend. to seek legislation
and the necessary state level funding within 60 days. I will
also issue supplementary directives, legal opinions, proposed
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TO: ALL LAW ENFORCEMENT AGENCY HEADS
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October 22, 1986

agency rules and regulations and other'guidance that will facilitate
the implementation of a rational statewide drug testing program
in the near future.

The Division of Criminal Justice will continue to monitor
drug testing in tie law enforcement community and related liti-
gation in order that appropriate revisions can be made to these
guidelines if warranted. :

In the interim, I recommend that wherever possible, drug
testing consistent with these guidelines be instituted as soon as

' reasonable notice of testing requirements can be provided to
_ those who may be tested. 1In order to protect the rights of those
tested, law enforcement agencies that do initiate a drug screening
‘program must comply with the attached testing methods and procedures

for the drug screening of law enforcement applicants, trainees and
veteran police officers. ;
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METHODS AND PROCEDURES FOR DRUG SCREENING
PERMANENTLY APPOINTED LAW ENFORCEIMENT OFFICERS

I. Methods and Procedv~-~«

The following procedures apply to the acquisition and testing
of urine samples obtained from permanently appointed law enforcement
officers who are authorized tc carry a firearm pursuant to 2C:39-6
for thz2 purpcse of determining unlawful drug use.

Urine samples shall be ordered from a permanently appointed
law enforcement officer when there is individualized reasonable
suspicion to believe that the officer is using illegal drugs.
Urine samples shall not be ordered from a permanently appointed
officer without the approval of the county prosecutor or the chief
" executive officer of the agency or someone acting in that capacxty
during his absence. S :

IT. Notlflcatlon of Drug Screeﬁlng

Notification that drug screening through urinalysis will
be conducted when there is individualized reasonable suspicion to
believe that an officer is using drugs will be included in all
police department rules and regulations. 1In addition, every law
.enforcement agency will alsc provide notice through agency rules
and regulations that any officer who has reasonable suspicion to
believe that a fellow officer is using illegal drugs must immedi-
ately report that fact tc iihe Ci.ief Executive Officer of that
agency or his designee. Finally, existing agency rules and
regulations will be further expanded to provide notice that any
officer who is confirmed pcsitive for illegal drug use will be:

A. Dismissed from the agency;

B. Included in a central registry maintained by the Division
of State Police to be accessed only through court order
or as part of a confidential background lnvestlgation for
future law enforcement employment,

C. Reported to the county prosecutor.

In addition, notification will also be provided that any office
who refuses to provide a urine sample upon a lawful request made upo
individualized reasonable suspicion, will also be dismissed.

III. Laboratory llethod
The New Jersey State Police Laboratory in Sea Girt, New

Jersey will be the sole facility for both the initial screening
and confirmation analysis of urine.  Currently, the enzyme multiplie
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immunoassay test (EMIT) and thin layer chromotography (TLC) are
used as initial drug screening procedures. Gas chromotography/mass
spectrometry is used to confirm-all positive results of initial
drug screening procedures., As new procedures are developed and
proven to be more reliable and efficient, alternate methods of
screening and/or confirmation testing may be adopted.

IV. Preliminary Acquisition Procedures

Prior to the submission of a urine sample, the permanently
appointed officer may complete a medical questionnaire which shall
clearly describe all drucs, both prescription and non-prescription,

ingested during the past 30 days.
V. Specimen Acquisition Procedure

. Permanently appointed law enforcement officers will be
reguired to submit a urine sample when there is individualized

reasonable suspicion to believe that an officer is using illegal

drugs.

At the time that the urine sample is provided, the officer
will have the option to submit two samples. Both samples will be
‘acquired according to the procedures outlined herein. One will
be forwarded to the State Police Laboratory for testing; the
remaining sample will be stored in a frozen state within the
department according to departmental procedures regarding chain of
custody and evidence storage procedures. This sample will be made
accessible to the officer or his attorney.

The department/agency shall be responsible for acquiring
urine specimens from permanently appointed law enforcement officers
and shall designate an individual to serve as the official monitor.
The officer may also choose to name another witness to the sample

acquisition.

Prior to requesting that an officer submit a urine sample,
the department shall document the basis for reasonable suspicion
and prepare a confidential report.

The official monitor shall be responsible for ensuring that
all forms have been thoroughly and accurately completed by the
officer. Prior to the submission of the sample, both the official
monitor and the officer will inspect the specimen bottle for
indications of pre-void tampering. 4

Generally, the officer will submit the urine sample in the
presence of the official monitor. On those rare occasions where
the officer is not able to provide a sample in the presence of
the official monitor, the monitor will permit the officer to
provide an unwitnessed sample, so long as the officer removes his
clothing in the presence of the official monitor prior to entering
a room where he/she has no access to water or any other additive.

[ )
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The official monitor shall always be of the same sex as the
officer being tested. 1If there are no female members available
from within the agency to serve as the official monitor for female
officers, the department may request that a female member of a
neighboring agency or the prosecutor's office serve as the official
monitor.

Urine samples will be processed in accordance with accepted
chain of evidence procedures and every effort will be made to
ensure that the identity of the officer being tested remains
confidential. Throughout the urine acquisit’on process, the
identity of the officer shall be prererved through social security
number - no forms forwarded to the laboratory will contain the
officer's name.

The officer will complete the information requested on the

specimen bottle label and the laboratory chain of request form.

After the official monitor has inspected the information for
accuracy, the officer will void at least (50) ml. of urine into
the specimen bottle. The officer will then secure the cap of the
specimen bottle and initial and wrap evidence tape along the top
of the bottle, along the cap and down the other side. The officer
will place the specimen bottle and the original copy of the
laboratory chain of custody form in a plastic evidence bag and
initial and seal the bag with evidence tape prior to surrendering
the specimen to the official monitor. The officer and agency
shall also maintain a copy of the laboratory chain of custody
form. )

BAfter ascertaining that all forms have been completed accurately
by the officer and serving as a witness to the void, the official
monitor shall take possession of the sample and place it in a
controlled access refrigerated storage area until it is delivered
to the State Police Laboratory at Sea Girt. This delivery shall
occur within 24 hours of acquisition.

VIi. Drug Screen Results

The State Police Laboratory at Sea Girt will orally notify
the chief executive officer of the agency immediately upon com-
pletion of analysis as to the results, whether positive or negative.
The laboratory will report only those samples as positive which
have been confirmed to be positive for the presence of drugs. The
State Police Laboratory will follow up all oral notifications
with written reports. All permanently appointed officers who are
screened and confirmed to be positive for the presence of illegal
drugs will be notified by the police chief or director as soon
after oral notification is received from the laboratory as possible.
A copy of the laboratory report will be provided to the officer by
the department upon his request. ,
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METHODS AND PROCEDURES FOR DRUG SCREENING
APPLICANTS FOR SWORN LAW ENFORCEMENT POSITIONS

I, Methods and Procedures

The following procedures apply to the acquisition and testing
of urine samples obtained from law enforcement applicants who will
be responsible for the enforcement of the criminal laws of this
State and who will be asuthorized to carry a firearm pursvant to
2C:39-6 for the purpuse of determining unlawful érug use.

ITI. Notification of Drug Screening Requirement

Notification that drug screening through urinalysis is
mandatory during pre-employment and again during training will be
included in all advertisements and announcements of law enforce-
ment positions. This notification will also indicate that a

- negative result is a condition of employment both befcre and

during the probationary appointment.

An applicant for a sworn law enforcement position will be

..requested to sign a waiver (Attachment A) consenting to the

sampling and testing of urine during the employment screening
process. This waiver will include notification that a positive
confirmation of the presence of illegal drugs in the applicant's

urine will result in:

A. Rejection for employment.

B. Inclusion of the applicant's positive drug result in a
central registry maintained by the Division of State
Police to be accessed only through court order or as
part of a confidential background investigation for
future law enforcement employment.

c. A bar from obtaining sworn law enforcement enbloyment
for a period of two years from the date of a posxtlve

confirmation test.

This waiver will also include information that failing to
provide the sample will result in rejection for employment.

Although criminal proceedings would not ordinarily be

- justified in the case of a positive drug test obtained as a result

of mandatory, unannounced testing; the Chief Executive Officer of
the Department may report positive drug test results to the county

prosecutor in appropriate circumstances.

III. Laboratory Method

The New Jersey State Police Laboratory ir. Sea Girt, New
Jersey will be the sole facility for both the initial screening
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and confirmation analysis of urine. Currently, the enzyme multi-
plied immunoassay test (EMIT) and thin layer chromotography (TLC)

are used as initial drug screening procedures. Gas chromotography/ma

spectrometry is used to confirm all positive results of initial
drug screening. As new procedures are developed and proven to be
more reliable and efficient, alternate methods of screening and/or
confirmation testing may be adopted.

IV. Preliminary Acquisition Procedures

Prior to the submission of a urine sample, the appiicant
will complete a medical questiornaire which shall clearly de:cribe
all drugs, both prescription and non-prescription, ingested wuring
the past 30 days. (Attachment B)
V. Specimen Acquisition Procedure

Applicants for sworn law enforcement positions will be

- required to submit a urine sample at a time during the prees

employment stage when the applicant is serlously being cons;dered
for appointment.

A staff member of the appointing authority will serve as the

- official monitor, and as such will be responsible for ensuring
- that all required forms, such as waivers, laboratory request forms

and medical questionnaires have been thoroughly and accurately
completed by the applicant. Prior to the submission of the

" sample, both the staff member and the applicant will inspect

the specimen bottle for indications of pre-void tampering.

Generally, the applicant will submit the urine sample in the
presence of the official monitor. On those rare occasions where
the applicant is not able to provide a sample in the presence of
the official monitor, the.appointing authority may choose to
permit the applicant to provide a sample without the witness, so
long as the applicant removes his clothing in the presence of the
official monitor prior to entering a room where he/she has no

-access to water or any other additive.

The official monitor shall always be of the same sex as the
applicant being tested. If there are no female staff members
available from within the appointing agency who can serve as the
official monitor for female applicants, the appointing authority
may request that a female member of a neighboring agency or the
prosecutor‘'s office serve as the official monitor.

Urine samples will be processed in accordance with accepted
chain of evidence procedures. Throughout the urine acquisition
process, the identity of the appiicant shall be preserved through
social security number - no forms forwarded to the laboratory will
contain the applicant's name,

The applicant will complete the information requested on the
specimen bottle label and the laboratory chain of request form.

2
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.to the State Police Laboratory at Sea Girt.

After the official monitor has inspected the information for
accuracy, the applicant will void at least (50) ml. of urine into
the specimen bottle. The applicant will then secure the cap of
the specimen bottle and initial and wrap evidence tape along the
top of the bottle beginning on one side of the bottle, along the
cap and down the other side. The applicant will place the specimen
bottle and the original copy of the laboratory chain of custody
form in a plastic evidence bag and initial and seal the bag with
evidence tape prior to surrendering the specimen to the official
monitor. The applicant and the appointing agency shall also
maintzin a copy of the laboratory chain of custody form.

, hfter ascertaining that all forms have been completed accura-.ely
by the applicant and serving as a witness to the void, the official
monitor shall take possession of the sample and place it in a
controlled access refrigerated storage area until it is delivered

This delivery shall

occur within 24 hours of acquisition.

VI. Drug Screen Results o _’: )

The State Police Laboratory at Sea Girt will orally notify
the appointing authority of the results of the urinalysis, whether
negative or positive. The laboratory will only report those
‘samples as positive which have been confirmed to be positive
for the presence of drugs. The laboratory will follow up all oral
notifications with written reports. All applicants who are found
positive for drugs will be orally notified by the appointing
authority of the positive confirmation result as soon after the
oral notification from the laboratory as possible. A copy of the
laboratory report may be provided to the applicant by the appomntlng

authority if he requests it.
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ATTACHMENT A
DRUG SCREENING THROUGH URINALYSIS.

APPLICANT CONSENT

I, » understand that as part
of the pre-employment process, the
will conduct a comprehensive background investigation
in an effort to determine my suitability to £ill the position for
which I have applied. I further understand that as part c£f the
pre-employment prucess, I will be requlred to submit to and
perform certain medical and physical examinations. In accordance
thh the efforts of the
to select only those most qualified for law
enforcement, I do hereby consent to the sampling and submission
for testing of my urine for the purpose of drug screening. I
understand that a negative result is a condition of employment.

I also understand that refusing to supply the -required -
samples or producing a positively confirmed test result for the
presence of illegal drugs will result in the rejectlon of my
application for employment. I understand that in the case of a
positive result, my name will be forwarded to a central registry
maintained by the Division of State Police and will be made
available only upon court order or as part of a background inves-

.tigation for a law enforcement position. I understand that a

confirmed positive test result indicating the presence of drugs
will bar me from securing future law enforcement employment for a
period of two years. I understand that after this two year
period, a positive test resul®* may be considered in evaluating my
fitness for future law enforcemant employment.

I understand that the results of the urinalysis will be

provided to me as soon as possible after receipt by the

Police Department.

I hereby acknowledge receipt of a copy of the methods and
procedures for drug screening appllcants for sworn law enforcement
positions.

Signature of Witness ‘ “Signature of Applicant

Date ' Date
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- ATTACHMENT B

DRUG SCREEINING
MEDICATION INFORMATION

In order to ensure the accuracy of established urine screening
and confirmation procedures, I am providing the following information:

A. During the past 30 days I have taken the following prescriptiun
medications: ’

Name of Medication - Prescribing Physician Date Last Taken

1
2
-3

o L o
e

If you do not know the exact name of medication, indicate ill-
nesses for which medication was prescribed in space designed
for name of medication.

B. During the past 30 days, I have taken the fbllowing
non-prescription medications (cough medicine, cold tablets,
aspirin, etc.)

Non-Prescription Medication Date Last Taken

1 o

2.

3.

Signature of Witness : Signature of Applicant
DATE — | DATE
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METHODS AND PROCEDURES FOR DRUG SCREENING
TRAINEES FOR SWORN LAW ENFORCENENT POSITIONS

I. Methods and Procedures

The following procedures apply to the acquisition and testing
of urine samples obtained from law enforcement trainees who will
be responsible fcr the enforcement of the criminal laws of this
State and who will be authorized to carry a firearm pursuant to
2C:39-€ for the purpose of determining unlawful drug use.

II. Notification of Drug Screening Requirement

Notification that drug screening through urinalysis is

- mandatory during pre-employment and again during training will be
included in all advertisements and announcements of law enforce=-
- .ment positions. This notification will also indicate that-°a .
negative result is a condition of employment both before and
during the probationary appointment.

A trainee for a sworn law enforcement position will sign
a waiver (Attachment A) consenting to the periodic unannounced
sampling and testing of urine during attendance at a law enforce-
ment academy. This waiver will include notification that a
positive confirmation result for the presence of drugs in the
"trainee's urine will result in:

A. Dismissal from the academy and from the law enforcement
agency.

B. Inclusion of the trainee's positive drug result in a
central registry maintained by the Division of State
Police to be accessed only upon court order or as part
of a confidential background anestlgatlon for future
law enforcement employment.

, This waiver will also include notification that failing to
provide the sample will result in dismissal from the academy.

Although criminal proceedings would not ordinarily be
justified in the case of a positive drug test obtained as a result
of mandatory, unannounced testing; the School Director or the
Chief Executive Officer of the Department may report positive drug
test results to the county prosecutor in appropriate circumstances.

III. Laboratory Method
The New Jersey State Police Laboratory in Sea Girt, New

Jersey will be the sole facility for both the initial screening
and confirmation analysis of urine. Currently, the enzyme multi-
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plied immunoassay test (ENIT) and thin layer chromotography (TLC)

are used as initial drug screening procedures., Gas chromotography/mass
spectrometry is used to confirm all positive results of initial

drug screening. As new procedures are developed and proven to be

more reliable and efficient, alternate methods of screening and/or

confirmation testing may be adopted.
IV. Preliminary Acquisition Procedures

Prior to the submission of a urine sample, the trainee will
complete a medical questionniire which shall clearly describe all
drug, both prescription and non-prescription, ingested during the
past 30 days. (Attachment B,

V. Specimen Acquisition Procedure

Trainees will be asked to submit a sample during academy
attendance. o o

-A staff member of the academy will serve és the bfflc;al

monitor, and as such will be responsible for ensuring that all S
required forms, such as waivers, laboratory regquest’ forms_and. =~ . :L’

medical questionnaires have been thoroughly and accurately com=
pleted by the trainee. Prior to the submission of the. sample,
both the staff member and the trainee will 1nspect the specimen
bottle for indications of pre-void tampering. .

Generally, the trainee will submit the urine sample in thre
presence of the official monitor. On those rare occasions where
the trainee is not able to provide a sample in the precence of the
official monitor, the academy may choose to permit the trainee to
provide a sample without the witness, so long as the trainee
removes his clothing in the presence of the official monitor prior
to entering a room where he/she has no access to water or any

other additive.

The official monitor shall always be of the same sex as the
trainee being tested. If there are no female staff members
available from within the academy who can serve as the official
monitor for female trainees, the academy may request that a female
member of a neighboring agency or the prosecutor s office serve as
the official monitor.

Urine samples will be processed in accordance with accepted
chain of evidence procedures. Throughout the urine acquisition
process, the identity of the trainee shall be preserved through
social security number - no forms forwarded to the laboratory will

contain the trainee's name.

The trainee will complete the information requested on the
specimen bottle label and the laboratory chain of request form.
After the official monitor has inspected the information for
accuracy, the trainee will void at least (50) ml. of urine into
the specimen bottle. The trainee will then secure the cap of the

to
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specimen bottle and initial and wrap evidence tape along the top
of the bottle beginning on one side of the bottle, along the cap
and down the other side. The trainee will place the specimen
bottle and the original copy of the laboratory chain of custody
form in a plastic evidence bag and initial and seal the bag with
evidence tape prior to surrendering the specimen to the official
monitor. The trainee and the academy shall also maintain a copy
of the laboratory chain of custody form.

After ascertaining that all forms have been completed accurately

by the trainee and serving as 1 witness to the void, the official
monitor shall tezke posression of the sanple and place it in a
controlled access refrigerated storage area until it is delivered
to the State Police Laboratory at Sea Girt. This delivery shall
occur within 24 hours of acquisition. A _

VI. Drug Screen Results

- The State Police Laboratory at Sea Girt will orally notify

‘the academy of the results of the urinalysis, whether negative or
-- positive. The laboratory will only report those-samples as

positive which have been confirmeé to be positive- for the presence
of drugs. The laboratory will follow up all oral notifications
with written reports. All trainees who are found positive for
drugs will be orally notified by the academy of the positive
confirmation result as soon after the oral notification from the
laboratory as possible. A copy of the laboratory report may be
provided to the trainee by the academy if he requests it.
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ATTACHMENT A
DRUG SCREENING THROUGH URINALYSiS

TRAINEE CONSENT

I, , understand that I will be
required to submit a urine sample at some unannounced time
during my attendance at the_ Academy.

I alsc understand that a negative i1esult i5 a condition of
continued attendance at the academy and hereby consent to
the sampling and submission for testing of my urine for the

purpose of drug screening.

I also understand that refusing to supply the required
. sample or producing a positively confirmed test result for the
. presence of drugs will result in my dismissal from the academy.
‘I also understand that in the case of a positive test result, my
name will be forwarded to a central registry maintained by the _
State Police and will be made available only upon court order or
as part of a background investigation for a law enforcement

position.
I understand that the results of the urinalysis will be

provided to me as soon as possible after receipt by the
Academy .

I hereby acknowledge receipt of a copy of the methods
and procedures for drug screening trainees for sworn law

enforcement positions.

Signature of Witness Signature of Trainee —— -
DATE ' DATE
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ATTACHMENT B

DRUG . SCREENING
MEDICATION INFORMATION

- In order to ensure the accuracy of established urine screening
and confirmation procedures, I am providing the following informatio:

A. During the p:st 30 days I have taken the féllowing prescrigéion
medications: : '

' Name of Medication : Préséribing Physician Date Last Taken
1. o
2 o . . . .
3. ' 7 ’

If you do not know the exact name of medication, indicate ill-
nesses for which medication was prescribed in space designed
for name of medication.

;Bo» During the pastb30 days, I have taken the following
non-prescription medications (cough medicine, cold tablets,
aspirin, etc.)

Non-Prescription Medication ‘Date Last Taken

Signature of witness ~ Signature of Trainee.

DATE ' DATE
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CRIMINAL JUSTICE ADVISORY COUNCIL
RECOMMENDATIONS AS TO DRUG
TESTING OF LAW ENFORCEMENT APPLICANTS,
POLICE ACADEMY TRAINEES AND 1
CURRENTLY EMPLOYED LAW ENFORCEMENT OFFICERS

INTRODUCTION

According to the most recent National Survey on Drug Abuse,
conducted in 1982, approximately 8 percent of the U.o. population
uses marijuana at least once a month. 1In addition, the Drug
Enforcement Administration's current Narcotics Intelligence
Estimate indicates that cocaine consumption in ;he United States
rose 11 percent from 1983 to 1984. Reccgnizing\that no subgroup
- of our society is immune from drug use and that the public's
perception in the integrity of law enforcement is contingent upon
citizens being assured that law enforcement officials charged
with the responsibility of enforcing drug laws are not using
illicit drugs, the Attorney General formed an ad hoc subcommittee
of the Criminal Justicé Advisorkaouncil to make recommendations
regarding whether anﬁ under what circumstances law enforcement

officers should be tested for illicit drug use.

Testing a law enforcement officer for illegal drug use is a

complex and sensitive subject which touches upon a number of important

practical and legal issues. The subcommittee met on eight occasions

1 The Criminal Justice Advisory Council on Drug Testing of Law
Enforcement Officers is comprised of management law enforcement
personnel, union representatives and legal advisors.
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between April and September to give this complex subject serious
étudyo It heard expert testimony and became acquainted with
literature in the field. After extensive discussion over this
five-month period, the subcommittee members presented a report
outlining its recommendations on the subject to the Criminal
Justice Advisory Council. After additional sgudy and extensive
discussion, the Council arrived at a consensus concerning this
issue and submits its recommendations in this report.

The Council recommends that all applicants for law enfércg-_ﬂ;
‘ﬁent?pésitions be tested for illegal drug usengxio;,;QAappoiﬁtmeg;,
Thereafter, we believe th;t all probationary officers should
égain be tested for illegal drug use during ﬁhe mandatory training
¢onducted at a police academyo After completing this training and
attaining permanent status, a veteran officer should be tested
when there is individualized reasonable suspicion to suspect that

he is using illegal drugs.

The Council recommends that an applicant who produces a
positive result for illegal drug use or refuses to be tested
should be rejected from consideration forvemployment° A police
academy trainee who produces a positive test result or refuses to
be tested should be dismissed from the academy and his law
enforcement position. A veteran officer who produces a positive
result or refuses to be tested should be dismissed from his law

enforcement position.
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This report also includes a number of procedural and
administrative recommendations designed to implément a reliable
and accurate drug testing program as well as to safequard the

rights of those applicants and officers who are tested.
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I. DRUG TESTING OF LAW ENFORCEMENT APPLICANTS AND

POLICE ACADEMY TRAINEES

According to éhe'most recent National Survey on Drug Abuse,
conducted in 1982, approximately 20 million persons, or over 8
percent of the U.S. population, uses marijuana at least once a
mqnthez In fact, this survey revealed that 27% of all 18 to 25

year olds use marijuana at least once a month.3

A report released by the Police Training Commission of. the
Division of Criminal Justice covering approximately the same,time
frame as the study quoted by the President's Commission Report
listed the 1981-1982 statistics wiﬁh respect to the age of police
officer trainees who participated in commission-approved basic

courses. Approximately 51% of these trainees were between the

2 President’s Commission on Organized Crime, Report to the
President and Attorney General, America's Drug Habit: Drug Abuse,
Drug Trafficking and Organized Crime 33 to 35 (1986) [President's
Commission Report] citing Helen C. Jones, The Marijuana Question
(1985) . The U.S. Census Bureau estimated that the U.S. population
was 232 million in 1982. President's Commission Report at 34,

n., 70.

3 President's Commission Report at 34 citing H. Jones, The
Marijuana Question at 468. The subcommittee is aware that some
studies purport to demonstrate that marijuana use has decreased
over the past several years. President’s Commission Report at 34
and n.71; Drug and Alcohol Use Among New Jersey High School
Students 23 (1984). Nonetheless, according to the Drug Enforcement
Administration's current Narcotics Intelligence Estimate, cocaine
consumption in the United States rose 11 percent in 1984 from

1983. The illicit use of dangerous drugs in general increased by
15 percent. The New York Times, July 31, 1986 at p.A3.
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ages of 18 and 25.4 While the percentage of marijuana and drug
use among those persons who decide to devote their lives to law
enforcement is probably lower than use among the general youth
population, it is apparc... ... . some individuals applying for New

Jersey law enforcement positions use illegal drugs.

The New Jersey Criminal Justice Advisory Council firmly

believes that illegal drug use cannot be tolerated in the law

'~ enforcement profession in this State. Instituting drug testing

:upbn applicants as a condition ¢f employment will deter,any”

so-called "recreational” drug use and discourage those applicants.
who are drug dependent from applying for law enforcement positions.

In addition, illegal drug users who submit law enforcement

4 During 1981 throuagh 1982, 1,202 police officer trainees
participated in these couvrses. 0Of these 1,202, 69 or almost 6
percent were between the ages of 18 and 20; 328 or 27 percent were
between the ages of 21 and 23. Four hundred and nineteen trainees
were between the ages of 24 and 27. Police Training Commission,

- State of New Jersey, Division of Criminal Justice, 20th Annual

Activities Report (1981-1982). Because the figure 419 represents
a four year age span, and includes 26 and 27 year olds,; the

- subcommittee determined that there were approximately 210 trainees
or almost 18 percent within the 24 and 25 age group category by
dividing 419 by two. Because the figures for trainees steadily
decreased as ages increased it is almost certain that more than
one-half of the 419 police trainees in this category were between
24 and 25. Thus, 210 is, in all probability, lower than the
actual number of 24 and 25 year old trainees. The total percentage
of trainees between the ages cf 18 and 25 is, therefore, 51

percent.

Y

> The U.S. Armed Forces instituted a drug testing program in
1980. At that time, 27% of some 20,000 military personnel surveyed

admitted that they had used illegal drugs during the previous 30
days. In a confidential survey conducted in 1985 when the drug

‘testing program was fully in place, this proportion dropped to 9%.
Time, September 15, 198€. at p. 71.
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applications will be identified before they begin theif career.

The public will, therefore, be assured that law enforcement
officials charged with the responsibility of enforcing drug laws
are not usingrilliéit drugs. ‘fhe Council accordingly recommends
that testing designed to detect illegal drug use be instituted
‘upon applicants for law enforcement positions that involve firearms
carrying privileges and th2 respcnsibility to enforce the ériminal
laws of the State of New Jérsey as well as police academy trainees.,6
Such drug testing should be widely publicized to ensure maximum

deterrence. ' o .

The Council has learned that certain drugs are retained
in a'persoﬂ's systeﬁ for as littlevas two to three days. Allowing..
an applicant or police academy traiﬁee to delay or refuse to
'undergo drug testing would, therefcre, render a testing program

meaningless and ineffective. The Council accordingly recommends

6 Although these recommendations and accompanying methods and
procedures (see Appendices #1 and #2) are directed solely toward
those applicants for law enforcement positions who will carry
firearms and have the responsibility to enforce the criminal laws
of the State of New Jersey as well as those veteran officers with
.these privileges and responsibilities, this Couneil is not sug-
gesting that other law enforcement officers, such as assistant
prosecutors and deputy attorneys general be excluded from a drug
testing program. Rather, the Council recognizes that because each
group has distinct concerns, any decisions with respect to their
drug testing should be tailored to their specific concerns. The
Council also recognizes that a law enforcement agency may be
required to provide rehabilitation to a civilian with a drug
addiction problem. Clowes v. Terminix International, Inc., 7
N.J.A.R. 206 (1984). These recommencations, therefore, do not
encompass civilian drug testing. Each law enforcement agency
should have the discretion to determine which civilian positions,
depending upon their sensztlv;ty, require pre-employment drug
testing.
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that an applicant who refuses to be tested for illegal drug use be
rejected for employment;‘a police academy trainee who refuses to

be tested should be dismissed from both the academy and his law

enforcement position.

The Council considered whether an applicant who refuses to
be tested or who renders a positive uiine sauple for illegal érug
use should be permanently barred from a law enforcement career.
It noiea that an applicant who admits to having previously experi-
mented with drugs in an employment application is not antomati;ally

barred from becoming a law enforcement officer. The Council

gﬁéiieves that some youthful applicants who are initially denied

law enforcement positions because of illegal drug use will ultimately

decide to stop using drugs. These applicants should not be

statutorily and permanently precluded from a law enforcement

position because of a mistake made at such a young age. Unfortu-

nately, our youth have grown up in a society in which drug use, -
particularly marijuana use, has become commonplace. Although law
enforcement agencies can nevér tolerate drug use among their
officers, the Council believes that youthful applicants who
demonstrate that they are rehabilitiated should not be permanently
barred from law enforcement positions as a matter of law. The
Council accordingly recommends that for two years, an applicant's
refusal éo submit to testing for illegal drug use or a positive test
result must act as a per se bar from law enforcement employment.

After two years, this per se bar will be removed and prospective
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employers should have the discretion to appoint previously rejected

applicants.

In order to ensure :the effectiveness of pre-employment drug
testing, the Council recommends that (1) all sanctions be uniformly
applied; (2) an applicant’s and academy trainee's positive test
result be reﬁained in a central registry maintained by the State

Police; however, the applicant's or academy trainee's name should

not_be sent to the central registry when he merely refuses to be -
_;eg;ed;7 (3) standard law enforcement applications be revised -to

include the questions, "Have you ever been rejected or dismissed’

by a law enforcement agency as a result of refusing to supply a
urine sample for laboratory testing designed to detect illegal -
drug use?”; and, "Have you ever been rejected or dismissed by a

law enforcement ageﬁcy as a result of obtaining a positive test

with respect to illegal drug use?®

The Council has been informed that in some recent cases
academy trainees who produced a positive result for illegal drug
use have not been dismissed from employment by their departments.
Instead, some departments have exercised discretion to retain the

trainee as a law enforcement officer, seeking his readmission to

7 The applicant's name, address, social security number, FBI,
SBI and date of birth should be retained by the New Jersey State
Police Records and Identification Section in a confidential file
to be accessed only during regular background investigations of
law enforcement applicants or upon court order. However, the
applicant®s or academy trainee's name should not be sent to the
central registry when he merely refuses to be tested.
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another academy. The Council firmly believes that the public
perception in the integrity of law enforcement officers is under-
mined by this sort of discretion. Departments should not be able
to exercisg their discretion-to retain an academy’trainee who
refuses to be tested for illegal drug use or who is found to use
illegal drugs. The Councii'aﬁcordingly recommends that an academy
trainee who renders a positive test be dismissed from the academy
and his law enforcement position. In the case of a positive drug
“test, the trainee‘’s name must be forwarded to the central registry

“-established by the State Police. These sanctions should be-.

consistently imposed.

Recommendations:

1. All applicants for new aﬁpointments to 1awvenforcemeﬁt
poéitions which involve firearms cafrying privileges and
the responsibility to enforce the criminal laws of the
State of ﬁéw Jersey as well as police academy trainees
should be required to undergo urinalysis to detect
possible unlawful dfug use. This drug testing should

be widely publicized to ensure maximum deterrence.

2. An applicant who refuses to be tested for illegal drug

vuse must be rejected for employment.
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- revised to include the questions, "Have you ever been

An academy trainee who refuses to be tested fbr illegal
drug use must be dismissed from both the academy and

his law enforcement position.

An‘appliqant‘s fefusalkto submit to testing for illegal
drug use or a positive test result should act as a‘ggg se
bar from law enforcement employment for at least two
years. After two years, this per se bar will be removed
and future consideration for law enforcement employment

will be at the discretion of the prospective employer.

An applicant's and a trainee's positiye test result
should, however, be retained in a central registry
maintained by the State Po_.ice. Access to this

inférmation should be restricted to law enforcement

agencies or court ordered disclosure.

Standard law enforcement application férms should be .

rejecﬁed or dismissed by a law enforcement agency as a
result of refusing to supply a urine sample for labor-
aﬁory testing designed to detect illegal drug use?"; or,
"Have you ever been rejecﬁéd or dismissed frbﬁ a law
enforcement agency as a result of obtaining a positive

test with respect to illegal drug use?”
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An academy trainee who renders a positive test result
for illegal drug use shall be dismissed from the academy
and his law enforcement position. The trainee'’s name
must be forwarﬁod to *ne central registry established by

the State Police. These sanctions must be consistently

imposed.
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IT. DRUG TESTING OF VETERAN LAW ENFORCEMENT OFFICERS

The Criminal Justice Advisory Council recognizes that the law
with,res?ect to the constitutionality of random unannounced drug
testing of permanently employed officers is not settled. Two
lower New Jersey courts are divided on the issue: 6ne court

upheld such testing; the other declared it an unreasonable search

_and seizure and, therefore, unconstitutionalo8 Neither the New

Jersey Appellate Division nor the New Jersey Supreme Court has

spoken on the issue. Courts in other jurisdictions, to this date,

have declared random drug testing of law enforcement officers
unconstitutional. Testing premised upon reasonable suspicion

that an officer is using drugs, or as part of a regulafly scheduled

medical examination, however, have been upheld.

8 The Fraternal Order of Police, Newark Lodge No. 12 v. Newark,
Docket No. L=095001=85E. (upholding random drug testing of
Narcotics Bureau members); Allen and Clemente v. County of Passaic,
et al, Docket No. L-19263-86 PW. (disallowing random drug testing)
These opinions have not yet been approved for publication.

®  McDonnell v. Hunter, €12 F. Supp. 1122 (D.C. Iowa 1985)
(barring Iowa from performing blood and urine tests unless
*reasonable suspicion" that officers were smuggling drugs exists);
City of Palm Bay v. Bauman, 475 So. 2d 1322 (Fla. App. 5 Dist.
.1985) (barring random drug testing of policemen and firefighters
unless "reasonable suspicion”™ exists to support belief of drug
use). See also Allen v. City of Marietta, 601 F. Supp. 482 (N.D.
Ga. 1985) (upholding firing of municipal electrical utility
workers who tested positive for marijuana after undercover
informant identified them as drug users which resulted in their
being tested). Caruso v. Wood, Index No. 12632/86, slip op. at
3-6 (N.Y. Sup. Ct. July 1, 1986) (disallowing random testing of
officers while approving "reasonable suspicion®"). However, in

(Footnote Continued)
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-non-existent.

illegal drugs.
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The Council further notes that reliable data with respect to

the percentage of law enforcement officers who use drugs is

10 Random drug testing of law enforcement officers,

therefore, cannot be justified by conclusive evidence of their

videsprnad illicit drug vse. 1In addition, the Council's recom-

mendation concerning mandatory pre-employment drug testing is

~designed to ultimatély reduce the number of officers who use

It will eliminate drug use by those beginning

their law enforcement career and inform the public that drug use

~ by law enforcement officers will not be tolerated. Random drug

‘testing, in our opinion, significantly diminishes morale and

ultimately invades the privacy of the overwhelming number of
officers who do not use drugs in order to identify those few who
do. Furthermore, random testing has proven to be an enormously

expensive and disruptive means of uncovering unlawful drug use

among a small percentage of officers. The Council believes that

objective indications of drug use will adequately identify those

Shoemaker v. Bandel the Third Circuit Court of Appealé‘récently
upheld New Jersey's program of random post-race drug testing
urinalysis of race horse jockeys and harness drivers. This

opinion is still in slip opinion format.

-

10 Data provided by the Police Training Commission indicate
that of the 1,158 police academy trainees tested for illegal drug

use, only 23 (2%) yielded positive results.

11 The estimated cost of an annual statewide drug screening
program which includes confirmation testing and involves appli-
cants seriously being considered for employment, police academy

‘(Footnote Continued)

727 X



— e

=]16=

law enforcement officers who use illegal drugse Specific objective
factors such as absenteeism, deterioration of work habits, chronic
lateness, and confidential information as to illegal drug use

constitute reasonable objective bases or reasonable suspicion12
to suspect that urinalysis will produce evidence of illegal drug

use. The‘Council for all of the above reasons, éccerdingly

- recommends that currently employed law enforcement officers who

possess firearms carrying privileges and the duty to enforce the

criminal laws of the State of New Jersey be tested for drug use

'when there is individualized reasonable suspicion to believe that

an officer is using illegal drugsslz e ﬂg; .

- In addition, reasonable suspicion may alsoc be established

‘when an officer renders a positive urine sample for illegal drug

"use during a bona fide medical examination and the officer may

accordingly be subjected to a second urinalysis screening and

confirmation testing.

trainees and all veteran officers, would exceed $1,230,000. This
estimate does not include salaries or litigation costs.

12 Individualized reasonable suspicion requires that officials
demonstrate that a reasonable objective basis exists to suspect
that urinalysis will produce evidence of illegal drug use in that
particular officer.

13 This recommendation should not be construed to prohibit a
regularly scheduled and announced medical examination of all
officers which includes urinalysis.
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The Council believes that an officer who renders a confirmed
positive result for drug use cannot thereafter function effectively
as a sworn law enforcement officer. For example, he could be suc-
cessfully cross-examined about his illegal drug use. This inef-
fectiveness cannot be cured through rehabilitation. The Council
accordingly recommends that veteran iaw enforcemsnt officérs who
render positive results for illegal drug use be dismissed after a
full and impartial hearing. The current discretionary discipline

powers of the employing agency should not extend to law enforcement

. -0fficers who use illegal drugs. These sanctions should be génsis~

tently imposed.

The Council, as noted in Chaptér I, recognizes that an

. officer may refuse or delay submitting to urinalysis iﬁ”énfattempt'

to flush illegal drugs from his system. It aécordingly'fecdmﬁends

that those officers who refuse to submit a urine sample subsequent
to a lawful request be dismissed after they challenge the legality

and reasonableness of the request at a full and impartial hearing.

Mandatoryvdismissaly while harsh, must be imposed in the
above two instances. The Council, however, in recognition of the
severity of the penalty, recommends that all veteran officers
who refuse to submit a uring sample subsequent to a request
premised.upon individualized reasonable suspicion or who render

positive confirmed results be provided with a fair and impartial

3N




by the State Police.
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hearing regardless of whether a hearing is provided under current

cos e s ns 4
department, contract or civil service prccedures.,1

Veteran officers dismissed as a result of producing a
positive test for illegal drug use or refusing to submit to drug
testing should not be hired by another law enforcerment agency.
The Council accordingly recommends that a veteran officer's

positive test result be retained in a central registry maintained
15

L3

In order to facilitate drug testing of veteran officers
premised on individualized reasonable suspicion, the Council

recommends that all police departments adopt rules~an&:regu1ations

which include the following:

1. Notice shall be provided that any police officer who

refuses to submit to a request for a urine sample

14 Although the Council firmly believes that an officer who has
been identified as a drug user cannot effectively perform the
duties of a law enforcement officer nor maintain public confidence
and, therefore, must be dismissed from the police force, it none-
theless recognizes that police officers do not currently face
mandatory dismissal for other forms of official misconduct.

In some instances, the law currently allows officers who are
guilty of serious misconduct to retain their jobs. The Council
accordingly strongly recommends that the Legislature review the
entire disciplinary process which in certain instances allows a
law enforcement officer who is guilty of serious misconduct to
remain employed or to successfully.seek re-employment.

15 This registry should be accessed only during regular
background investigations of law enforcement applicants or a
court order.

/X



premised upon individualized reasonable suspicion of

illegal drug use or who renders a positive result for

illegal drug use will be dismissed from the police force

upon final adjuif--+7--~,

Any police officer who believes a reasonable objective
basis exists to suspect that another cfficer is using
illegal drugs must immediately report those facts and
circumstances to the chief execuﬁive officer‘qﬁfthe
department. ) -
Any police officer who is prescfibed medication or who
is ingesting over-the-counter medication which impairs
his ability to function effectively must inform his

sﬁperiérs of the type of medication and prescribed

dosages.

Recommendations:

1.

A veteran law enforcement officer shall be tested for
drug use when there is individualized reasonable
suspicion to believe that he is using illegal drugs.
Officials must demonstrate that‘a teasonable objective.

basis exists to suspect that urinalysis will produce’

evidence of illegal drug use.
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A veteran law enforcement officer who refuses to submit
a urine sample subsequent to a reqguest premised upon
individualized reasonable suspicion that the officer is
using illegal drugs shall be dismissed after he chal-~
lenges the legality and reasonableness of the request at

a full and impartial hearing.

A veteran law enforcement officer who produces positive
test results for unlawful drug use shall be dismissed
after a full and impartial hearing. The discretionary

discipline powers of the employing agency shall not

‘extend to law enforcement officers who produce positive

- results for unlawful drug use.

A veteran officer who refuses to undergo urinalysis
subsequent to a request based upon individualized rea-
sonable suspicidn or who renders positive confirmed
results should be given a full and impartial hearing,
irrespective of whether a hearing is required under

current department, contract or civil service procedures.
A veteran officer's positive test result should be
retained in a central regiétry maintained by the State

Police.

Police department rules and requlations shall include

the following:
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Notice that any police officer who refuses to
submit to a requést‘for a urine sample premised
upon individualized reasonable suspicion or who
renders a positive result will be dismissed from

the police force upon final adjudication.

Any pélice officer who believes he has a reasonable
suspicion that another officer is using illegal

drugs must immediately report those facts and

circumstances to the chief executive officer of the

department. | lLill

Any police offiéer who is prescribed medication-or
who is ingesting qver»the—counter medication which
imbairs\his ability tb fﬁnction effectively must

;nform his superio#s of the type of medication and

prescribed dosages.

127X
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III. DRUG TESTING METHODS

The Criminal Justice Ad#isory Council heard testimony re-
garding the fcllowing drug %etection testsé urinalysis including
initial drug screening, thin layer chromotography and gas
chromotography/mass spectrometry; saliva; and neurological.

After considering each 5f these testsy’the'Council notes thaf

the saliva and existing neurological tests do not detect drug

‘residuals in a subject's system, but merely measure whether or not

..an individual is impaired at the time of testing. Law @nfgrcem

ment agencies are not merely concerned with whether their officers
are impaired during the course of their duties; rather, they must
be certain that their officers are not using illicit drugs. The

Council therefore, favors a drug detection test which detects

‘residual drugs in a subject's system rather than merely his

impairment at testing time. The Council accordingly recommends
that urinalysis be the only metihod of drug testing for law

enforcement officers.

The Council recognizes that the due process clause of the
ﬁnited States Constitution and its New Jersey counterpart mandate
that an individualkmay not sﬁffer punitive action as a result of
inaccurate scientific prqcedures, The Council considered informa-
tion which indicated that the most accurate and cost effective
urinalysis available consists of subjecting an individual's urine
to an initial drug screeningc If the urine sample yields a

positive result for drug use through drug screening, the positive

/,sz‘



. enforcement applicants, trainees or veteran officers be sub-

" jected to an initial drug screening. Furthermq:§%4the gougciiw; o

-23=-

result, according to expert testimony, must be confirmed. The
Council concurs with this expert recommendation and notes thathgas
chromotography/mass spectrometry has been recognized by authorities
as nearly 100% reliable16° To protect an applicant from being
denied a law enforcement position, a police academy trainee's
career from being terminated, or a veteran police officer from

being dismissed on the basis of an inaccurate scientific procedure,

the Council recommends that urine samples obtained from law

o - - -

recommends that every sample which yields a positive result for the

“presence of drugs be confirmed through gas chromotography/mass

spectro'metrya17

The Council recognizes that asking a law enforcement agency
to rely upon private laboratories to conduct urinalysis could be
cost prohibitive to the public as well as to many agencies. In

addition, a private laboratory is more likely to disrupt the chain

16 In order to ensure that law enforcement applicants and
trainees are not penalized as a result of a positive drug test
-resulting from duly prescribed or legitimate over-the-counter
medications, they should complete a medical questionnaire which
clearly describes the types of medication ingested and the date
and dosage amount of last dosage. In-service officers will be
required to inform their superiors when they ingest a prescribed
medication or over-the-counter medication which impair their

ability to function effectively.

17 As new procedures are developed and proven to be more
reliable and efficient, alternate methods of confirmation testing

may be implemented.
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of custody than a forensic laboratory. Furthermore, to ensure

that identical testing standards and procedural safeguards are
imposed consisiently throughout the state, the Council believes
‘that testing should be conducted by a single laboratory. If one
central organization conducts the testing, the program“s>cost can
be easily estimated. I!s a result, one legislative appropriation
would be reQuired° The Council, for all of the above reasons,
recommends that law enforcement applicants', trainees® and officers®

'ﬁiinalysis drug screening and confirmation testing be conducted at

-3

the State Police Laboratory at Sea Girt. e

Recommendations:

1. Urine samples obtained froﬁ law enforcemeﬁt applicants,
‘academy trainees or feteran officers should be subjected
to an initial drug screening. Samples which yield a
positive result for the presence of drugs must be

confirmed by gas chromotography/mass spectrometry.

2. All urinalysis drug and confirmation testing of law
enforcement applicants, academy trainees and veteran
officers must be conducted at the State Police

Laboratory at Sea Girt.
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IV. DRUG TESTING PROCEDURES

The Criminal Justice Advisory Council sought to ensure the
reliability of the drug *ec<+in~ methods designed for law enforce-
ment applicants, trainees and veteran officers by developing

necessary safeguards to guarantee against inaccurate test results.

As a result, the Council has developed clearly defined and

~standardized procedures for urine sample collection and dissemi-

These procedures are included in this -

o .

nation of test results.

report as Appendices 1 and 2.

Recommendations: R

1. Clearly defined and standardized procedures for urine
sample collection and dissemination should be promul-

gated for implementation by the Attorney General. (See

Appendices 1 and 2).
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V. PROGRAM IHMPLE!IENTATION

The Criminal Justice Advisory Council believes that its
recommendations pertaining to the drug teSting of law enforcement‘
applicants, academy trainees and_veteran‘efficers should be
‘implemented throughvle;islatian initsated by tie Attorney General

for the following r‘easc:ns:'18

1. Employers should not have the discretion to appoint
an appl;cant or retaln a police acacemy tra;nee or°
veteran officer who refuses to submlt to testlng or

renders a positive result for illegal drug use.

2. i;andatory testing will impose a financial burden upon,
the municipalities, and its implementation should,

therefore, be subsidized by the state.

3. Law enforcement applicants, police academy trainees and
veteran officers must be assured that the drug testing
pr@gramgé procedural safeguards are imposed consistently

throughout the state.

18 It is the Council's opinion that such legislation should not
encompass testing civilian employees of law enforcement agencies
for drug use. The Council recognizes that the agency may be
required to provide rehabilitation to a civilian with a drug
addiction problem, Clowes v. Terminex International, Inc.,

7 N.J.A.R., 206 (1984), and accordingly believes that each law
enforcerment agency should have the discretion to determine which
civilian positions, depending upon their sen51t1v1ty; require
pre-employment drug testing.
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4. Under current law, departments may have a legal duty to
initiate criminal action against applicants and trainees
who produce positive results. Legislation should clearly
limit the sanctions arising from mandatory testing to

those: outlined in this report.

5. Police officers' appointment criteria are legislatively

mandated; a new requirement with respect to pre-employment

°©

testing should also be legislated.

6. CAP waivers may be necessary to implement the program.
Such CAP waivers would cover expenses incurred on the
local level, such as the costs of delivering the urine

specimens to the laboratory and plastic bottles.

The Council recommends that the legislation include the
following:

1. Drug testing shall be required of all applicants for new

appointments to all sworn law enforcement positions.19

13 This recommendation does not apply to transfers and
promotions.
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Drug testing shall be required of all trainees attending

police training academies.

Drug testing shall be required @f~veteran,officers when
individualized reasonable suspicion exists to suspect
illegal drug use; Officials must demonstrate that a
reasonable} objective basis exists to susp:zct that

urinalysis will produce evidence of illegal drug use.

- The State Police Labératory Network shall conduct. both

initial screening and confirmation testing.

If an applicant/trainee refuses to be tested, the

applicant will not be offered employment and the

trainee will be dismissed from Bdth the academy and his

~law enforcement position.

BAn applicant who produces a positive result for illegal
drug use shall be rejected from consideration for

employment. - This sanction shall be consistently imposed.
An academy trainee who produces a positive test for illega
drug use shall be dismissed from the academy and his law

enforcement position.

For two years, an applicant's positive test result for

illegal drug use will act as a per se bar from law
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enforcement emplojrment° After two years, this per se

bar will be removed,‘

An applicant's or trainee'’s positive test result will be
retained in a central registry maintained by the. State
Police. The applicant's or t.rainee's name, address,
social security number, FEI, SBI and date of birth must
be retained by thé New Jersey State Police Records and

Identification Section in a confidential file to be

accessed only during the regular background investigations

of law enforcement applicants.

A veteran officer who refuses to be tested shall be
dismissed after he challenges the legality and reason-

ableness of the request at a full and impartial hearing.

A veteran officer who produces a positive result for
illegal drug use shall be dismissed after a full and
impartial hearing. The officer's name shall be placed
in the central regisﬁry maintained by the New Jersey
State Police Records and Identification Section. These

sanctions must be imposed consistently upon every law

enforcement officer who produces positive results for

illegal drug use.
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16. The Attorney General shall promuligate rules and regu-

lations governing the implementation of adequate

éiocedural safequards.

The Council recognizes that the introduction and ultimate
passage of leqislétion is‘inevitably time consuming an& accordingly
recommends that prior to the intréduction and passage of this
legislation, the Attorney General encourage all law enforcement
agencies to conduct pre-employment urinalysis drug testing, as
Qell as the Police Training Commission to manda@e urinaiysiéidfug
testing at all police academies to detect illegal drug ﬁéé;:vln
addition, when law enforcement agencies have individualized

reasonable suspicion to believe that a veteran officer is using

illegal drugs, that officer should be subjected to drug testing.

The Attorney General should require that the féllowing procedural
safequards designed by this Council be implemented whenever a

department or academy institutes drug testing:

Recommendations:

1. Drug testing of law enforcement applicants, academy
trainees and veteran officers should be imposed through

legislation. This legislation should include the

following:

173€X



Drug testing shall be reqguired of all applicants

for new appointments to all sworn law enforcement

positions.

Drug testing shall be required of all trainees

attending Police Training academies.

Drug testing shall be required of veteran officers
when individualized reasonable suspicion exists to

suspect illegal drug use. Officials must demon-

strate that a reasonable, objective basis exists to

suspect that urinalysis will produce evidence of

illegal drug use.

The State Police Laboratory Network shall conduct

both initial screening and confirmation testing.

If an applicant/trainee refuses to be tested, the
applicant will not be offered employment and the
trainee will be dismissed from both the academy

and his law enforcement position.

An applicant who prodﬁces a positive result for

illegal drug use shall be rejected from considetation

for employment.

imposed.

_ A]?{'

This sanction shall be consistently
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An academy trainee who produces a positive result
for illegal drug use shall be dismissed from the

academy and his law enforcement position.

For two years, an applicant’s positive test result

for illegal drug use will act as a per se bar from
law enforcement employment. After two years, this
per se bar will be removed. A positive test result

shoﬁld, however, be retained in a central registry

maintained by the State Police. The applicant's

name, address, social security number, FBI, SBI and

date of birth must be retained by the New Jersey
State Police Records and Identification Section in
a confidential file to be accessed only during the
regular bacquouné investigations of law enforcement

applicants.

A veteran officer who refuses to be tested shall

be dismissed after he challenges the legality and

reasonableness of the request at a full and impartial
hearing.

A veteran officer who produces a positive result

fér illegai drug use shall be dismissed after

a full and impartial hearing. The officer's name
shéll be placed in the central registry maintained

by the New Jersey State Police Records and
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Identification Section. These sanctions shall be
imposed consistently upon every law enforcement

officer who tests positive for drug use.

k. The Attorney General shall promulgate rules and

requliitions governing the implementation of adequate

procedural safeguards.

Prior to the introduction and passage of this legislation,

the Attorney General should encourage all law erforcement

agencies to conduct ptememployment drug testing as-well :: . ..

as the Police Training Commission to mandate urinalysis
drug testing at all police academies to detect illegal
drug use. When a law enforcement agency has individua-
lized reasonabieksuspicidn to believe that a veteran
officer is using illegal drugs, that officer should be
subjected to drug testing. The Attorney General should

require those departments and academies which institute

| pre~employment drug testing to follow the procedural

safequards designed by this Council.
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ATTACHMENT #$1

. METHODS AND PROCEDURES FOR DRUG SCREENING
APPLICANTS FOR SWORN LAW ENFORCEMENT POSITIONS & TRAINEES

I. Methods and Procedures

The following procedures apply to the acquisition and
testing of urine samp%ss cbtained from applicants foEisworn law
enforcement positions and law enforcement trainees“”. These
procedures will be provided to every law enforcement agen:cy in
New Jersey thirty (30) days prior to the implementation of a
statewide drug screening program, so that affected agencies are
afforded adequate time to provide for compliance with these
procedures. In addition, these agencies will be provided a
“thirty (30) day notice prior to the implementation of any changes
to the methods and procedures outlined herein.

‘II:‘ Notification of Drug Screening Regulrement )

Notification that drug screening through urinalysis is "~ -<°
mandatory during pre-employment and again during training will be
included in all advertisements and announcements of law enforce-
ment positions. This notification will also indicate that a
negative result is a condition of employment both before and
during the probationary appointment.

An applicant for a sworn law enforcement position will be
requested to sign a waiver (Attachment A) consenting to the
sampling and testing of urine during the employment screening
process. This waiver will include notification that a positive
confirmation of the presence of illegal drugs in the applicant's
urine will result in:

A. Rejection for employment.

B. Inclusion of the applicant's positive drug result in a
central registry maintained by the Division of State
Police to be accessed only through court order or as

part of a confidential background investigation for
future law enforcement employment.

20 Drug screening through urinalysis of applicants will be
conducted during a routine stage of the pre-employment process,
i.e., physical fitness test, oral interview, medical, etc.

21 Unannounced drug screening for law enforcement academy
trainees will occur as a group during the pre-service training
course.
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A bar from obtaining sworn law enforcement employment
for a period of two years from the date of a positive

.confirmation test.

This waiver will also include information that failing to
provide the sample will result in rejection for employment.

A trainee for a sworn law enforcement position will sign
a waiver (Attachment B) consenting to the periodic unannounced
sampling and testing of urine during attendance at a law enforce-
ment academy. This +waiver will include notification that a
positive confirmatioa result for the presence of drugs in the

trainee's urine will result in:

A. Dismissal from the academy and from the police department.

B. Inclusion of the trainee'’s positive drug result in a
central registry maintained by the Division of State
Police to be accessed only upon court order or as part
of a confidential background investigation for- future

law enforcement employment.

This waiver will also include notification that failing to

 provide the sample will result in dismissal from the academy.

Although criminal proceedings would not ordinarily be
justified in the case of a positive drug test obtained as a result

" of mandatory, unannounced testing; the Chief Executive Officer of

the Department may report positive drug test results to the county
prosecutor in appropriate circumstances.

III. Laboratory Method

The New Jersey State Police Laboratory in Sea Girt, New

Jersey will be the sole facility for both the initial screening

and confirmation analysis of urine. Currently, the enzyme multi-
plied immunoassay test (EMIT) and thin layer chromeotography (TLC)
are used as initial drug screening procedurese Gas chromotography/ma
spectrometry is used to confirm all positive results of initial
drug screening. As new procedures are developed and proven to be
more reliable and efficient, alternate methods of screening and/or

confirmation testing may be adopted.

IV. Preliminary Acquisition Procedures

Prior to the submission of a urine sample, the applicant/
trainee will complete a medical questionnaire which shall clearly
describe all drugs, both prescription and non-prescription,
ingested during the past 30 days. (Attachment C)

v. Specimen Acquisition Procedure

Applicants for sworn law enforcement positions will be
required to submit a urine sample at a time during the pre-
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employment stage when the applicant is seriously being
considered for appointment. Trainees will be asked to submit a

sample during academy attendance.

A staff member of the appointing authority or academy will
serve as the official monitor, and as such will be responsible
for ensuring that all required forms, such as waivers, laboratory
request forms and medical questionnaires have been thoroughly and
accurately completed by the applicant/trainee. Prior to the
submission of the sample, both the staff member and the applicant/
trainee will inspect the specimen bottle for indications of

pre-void tampering.

Generally, the applicant/trainee will submit the urine sample
in the presence of the official monitor. On those rare occasions
where the applicant/trainee is not able to provide a sample in the

.presence of the official monitor, the appointing authority or
..academy may choose to permit the applicant.'trainee to provide a
-.sample without the witness, so long as the applicant/trainee

. removes his clothing in the presence of the official monitor prlor”

to entering a room where he/she has no access’ “to water ‘or ‘any .
other additive.

The official monitor shall always be of the same sex as the
applicant/trainee being tested. If there are no female staff

- members available from within the appointing agency/academy who

can serve as the official monitor for female applicants/trainees,
the appointing authority/academy may request that a female member
of a neighboring agency or the prosecutor's office serve as the

official monitor.

: Urine samples will be processed in accordance with accepted
chain of evidence procedures. Throughout the urine acquisition
process, the identity of the applicant/trainee shall be preserved
through social security number - no forms forwarded to the labora-

tory will contain the applicant®s.trainee's name.

The appllcant/tralnee will complete the information requested
on the specimen bottle label and the laboratory chain of request
form. After the official monitor has inspected the information
for accuracy, the applicant/trainee will void at least (50) ml.
urine into the specimen bottle. The applicant/trainee will then

of

secure the cap of the specimen bottle and initial and wrap evidence

tape along the top of the bottle beginning on one side of the
bottle, along the cap and down the other side. The applicant/
trainee will place the specimen bottle and the original copy of
the laboratory chain of custody form in a plastic evidence bag and
initial and seal the bag with evidence tape prior to surrendering
the specimen to the official monitor. The applicant/trainee and
the appointing agency/academy shall also maintain a copy of the

laboratory chain of custody form.

After ascertaining that all forms have been completed accurate!:

by the applicant/trainee and serving as a witness to the void, the
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official monitor shall take possession of the sample and place it
in a controlled access refrigerated storage area until it is
delivered to the State Police Laboratory at Sea Girt.
shall occur within 24 hours of acquisition.

VI. Drug Screen Results

The State Police Laboratory at Sea Girt will orally notify
the appointing authority/academy of the resuits of the urinalysis,
whether negative or positive. The laboratory will only report those
samples as positive which have been confirmed to be positive for
the presence of drugs. The laboratory will “ollow ap all oral
notifications with written reports. All appiicants/trainees who
are found positive for drugs will be orally notified by the
appointing authority/academy of the positive confirmation result

- as soon after the oral notification from the laboratory as possible. -
" A copy of the laboratory report may be provided to the applicant/
-~ trainee by the appointing authority /academy if he requests

it.

e ..
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ATTACHMENT A
DRUG SCREENING THROUGH URINALYSIS
APPLICANT CONSENT

I, » understand that as part
of the pre-employment process, the

in an effort to determine my suitability to fill the position for
which I have applied. I further understand that as part of the
pre-employment process, I will be required to submit to and
perform certain medical and physical examinations. In accordance
with the efforts of the

to select only those most qualified for law.
enforcement, 1 do hereby consent to the sampling and submission
for testing of my urine for the purpose of drug screening.. I
understand that a negative result is a~condition;of employment.

I also understand that refusing to supply the required
samples or producing a positively confirmed test result for the
presence of illegal drugs will result in the rejection of my
application for employment. I understand that in the case of a
positive result, my name will be forwarded to a central registry
maintained by the Division of State Police and will be made
available only upon court order or as part of a background inves-

- tigation for a law enforcement position. I understand that a

confirmed positive test result indicating the presence of drugs
will bar me from securing future law enforcement employment for a
period of two years. I understand that after this two year
period, a positive test result may be considered in evaluating my
fitness for future law enforcement employment.

I understand that the results of the urinalysis will be
prov;ded to me as soon as possible after receipt by the
Police Department.

I hereby acknowledge recelpt of a copy of the methods and
procedures for drug screening applicants and trainees for sworn
law enforcement positions.

Signature of Witness v Signature of Applicant

Date Date

rSEX
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ATTACHMENT B
DRUG SCREENING THROUGH URINALYSIS

TRAINEE CONSENT

I, » understand that I will be
required to submit a urine sample at some unannounced time
during my attendance at the Academy.

I also vnderstand that a negative result is a condition of
continued attendance at the academy and hereby consent to
the sampling and submission for testing of my urine for the
purpose of drug screening.

I also understand that refusing to supply the required
sample or producing a positively confirmed test result for the.
presence of drugs will result in my dismissal from the academy.

I also understand that in the case of a positive test result, my

name will be forwarded to a central registry maintained by the

State Police and will be made available only upon court order 6r

as part of a background investigation for a law enforcement
position.

I understand that the results of the urinalysis will be
provided to me as soon as possible after recelpt by the
Academy.

I hereby acknowledge receipt of a copy of the methods
and procedures for drug screening candidates and trainees for

sworn law enforcement positions.

Signature of Witness Signature of Trainee ——— -
DATE ’ DATE
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ATTACHMENT C

DRUG SCREENING
MEDICATION INFORMATION

In order to ensure the acéuracy of established urine screening
and confirmation procedures, I am providing the following information

A, During the past 30 days I have taken the following prescription

medications:
Name of Medication Prescribing Physician = Date Last Taken
1. - |
2¢ o . ) : - : . . Y
3. : , : ,

If you do not know the exact name of medication, indicate ill=-"
nesses for which medication was prescrlbed in _space des;gned
for name of medication. . ‘

B. During the past 30 days, I have taken the following
non—prescrlptlcn medications (ceugh medicine, cold tablets,

asplrln, etc.)

Non=-Prescription Medication ' Date Last Taken

1.

2.

3.

Signature of Witness | Applicant/Trainee
Signature

DATE - | DATE
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ATTACHMENT #2

METHODS AND PROCEDURES FOR DRUG SCREENING
VETERAN LAW ENFORCEIIENT OFFICERS

I. Methods and Procedures

The following procedures apply to the acquisition and. testing
of urine samples obtained from veteran law enforcement officers.
These procedures will be provided to eve:y law enforcement agency
in New Jersey thirty (30) days prior to the implementation of a
statewide drug screening program, so that affected agencies are
afforded adequate time to provide for compliance with these
procedures. In addition, these agencies will be provided a thirty
(30) day notice prior to the implementation of any changes to the

methods and procedures outlined herein.

Urine samples shall be demanded from a veteran law enforce-
ment officer when there is individualized reasonable suspicion to
believe that the officer is using illegal drugs. Urine samples

“'shall not be demanded from a veteran officer without the approval

of the chief executive officer of the department or someone actlng
in that capacity during his absence. : ‘ A

II. Notification of Drug Screening

Notification that drug screening through urinalysis will
be conducted when there is individualized reasonable suspicion to
believe that an officer is using drugs will be included in all
police department rules and regulations. In addition, every
police department will also provide notice through department
rules and regulations that any police officer who has reasonable
suspicion to believe that a fellow officer is using illegal drugs
must immediately report that fact to the Chief Executive CUfficer
of that department or his designee. Finally, existing police
department rules and regqulations will be further expanded to
provide notice that any officer who is confirmed positive for

illegal drug use will be:
A. Dismissed from the police department;

‘B.. Included in a central registry maintained by the Division
. of State Police to be accessed only through court order
or as part of a confidential background investigation for

future law enforcement employment;

C. Reported to the county prosecutor.

In addition, notification will also be provided that any oificer
who refuses to provide a urine sample upon a lawful request made upon

individualized reasonable suspicion, will also be dismissed.
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. V., ‘Specimen Acquisition Procedure ' S

urine sample when there is individualized reasonable suspicion to

" urine specimens from veteran law enforcement officers and shall
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III. Laboratory Method

The New Jersey State Police Laboratory in Sea Girt, New
Jersey will be the sole facility for both the initial screening
and confirmation analysis of urine. Currently, the enzyme multiplied
immunoassay test (EMIT) and thin layer chromotography (TLC) are
used as initial drug screening procedures. Gas chromotography./mass
spectrometry is used to confirm all positive results of initial
drug screening procedures. As new procedures are developed and
proven to be more reliable and efficient, alternate methods of
screening and/or coifirmation testing may be adopted.

IV. Preliminary Acquisition Procedures

Prior to the submission of a urine sample, the veteran ‘
officer may complete a medical questionnaire which shall clearly
describe all drugs, both prescription and nonaprescrlptlon,

e

Veteran law enforcement officers will be required to submit a
believe that an officer is using illegal drugs.

At the time that the urine sample is provided, the officer
will have the option to submit two samples. Both samples will be
acquired according to the procedures outlined herein. One will
be forwarded to the State Police Laboratory for testing; the
remaining sample will be stored in a frozen state within the
department according to departmental procedures regarding chain of
custody and evidence storage procedures. This sample will be made
accessible to the officer or his attorney.

The department/agency shall be responuible for acquiring

designate an individual to serve as the official monitor. The
officer may also choose to name another witness to the sample

acqulsz.t:.on.

Prior to requesting that a veteran officer submit a urine
sample, the department shall document the basis for reasonable
suspicion and prepare a confidential report.

The, official monitor shall be responsible for ensuring that
all forms have been thoroughly and accurately completed by the
officer. Prior to the submission of the sample, both the official
monitor and the officer will inspect the specimen bottle for
indications of pre-void tampering.

Generally, the officer will submit the urine sample in the
presence of the official monitor. On those rare occasions where
the officer is not able to provide a sample in the presence of
the official monitor, the monitor will permit the officer to
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provide an unwitnessed sample, so iong as the officer removes his
clothing in the presence of the official monitor prior to entering
a room where he/she has no access to water or any other additive.

The official_monitoi shall always be of the same sex as the
officer being tested. T¥ *+he~e are no female members available

from within the agency *~ <=~ ~ as the official monitor for female

officers, the department may request that a female member of a
neighboring agency or the prosecutor's office serve as the official

monitor.

Urine ramples will be processed in accordance wi:h accepied
chain of evidence procedures and every effort will be made to
ensure that the identity of the officer being tested remains
confidential. Throughout the urine acquisition process, the
identity of the officer shall be preserved through social security
number - no forms forwarded to the laboratory w;ll contaln the

officer's name. A L ,

The officer will complete the xn.ormatlon requested on the

7 speczmen bottle label and the laboratory chain of request form.

After the official monitor has inspected the information for
accuracy, the officer will void at least (50) ml. of urine into
the specimen bottle. The officer will then secure the cap of the
specimen bottle and initial and wrap evidence tape along the top
of the bottle, along the cap and down tihe other side. The officer
will place the specimen bottle and the original copy of the
laboratory chain of custcdy form in a plastic evidence bag and
initial and seal the bag with evidence tape prior to surrendering
the specimen to the official monitor. The officer and agency

shall also maintain a copy ¢i :he laboratory chain of custody form.

After ascertaining that all forms have been completed
accurately by the officer and serving as a witness to the void,
the official monitor shall take possession of the sample and place
it in a controlled access refrigerated storage area until it is
delivered to the State Police Laboratory at Sea Girt. This
delivery shall occur within 24 hours of acquisition.

VIi. Drug Screen Results

The State Police Lazboratory at Sea Girt will orally notify
the Police Chief or Police Director immediately upon completion
of analysis as to the results, whether positive or negative. The
laboratory will report only those samples as positive which. have
been confirmed to be positive for the presence of drugs. The
State Police Laboratory will follow up all oral notifications
with written reports. All veteran officers who are screened
and confirmed to be positive for the presence of illegal drugs
will be notified by the pclice chief or director as soon after
oral notification is received from the laboratory as possible. A
copy of the laboratory report will be provided to the officer by

the department upon his reguest.
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EUGENE J MCcCAFFREY SR €N 312 PETER J CALDE
COMMISSIONER : TRENTON. N.J 08625 ASSISTANT

®tate of NXew Jerdey

DEPARTMENT OF PERSONNEL -
OFFICE OF THE ASSISTANT COMMISSIONER

COMMISSION

April 9, 1987

reLepmone _009-984-2729

The Honorable Raymond Lesniak

Chairman, Senate Labor, Industry

_ and Professions Committee ‘ _ . o o
State House Annex * A
CN 068 . i - :
Trenton, New Jersey 08625 : S =T

Re: $-2565; $-2826; A-2850 (ACS) , St e

Dear Senator Lesniak:

The following are the comments of the Department of Perscnnel on the .
above three bl“S

Our Depar‘tmenf has previbusly submitted comments oh A=2850 when that
bill was before the Assembly Labor Committee. The Assembly Committee
Substitute that was subsequently released by that Committee addressed some

of the concerns we expressed. However, the bill now before your Committee
remains problematic in one key area:

Section 3(g)(1) of that bill requires a public employer, but not a private
employer, to grant a leave of absence to any employee whose sample shows
the presence of an illegal drug. The State of New Jersey, as well as local
governments operating under Titie 11A, are authorized to grant leaves of
absence to -employees for valid reasons, including treatment of physical
illness, mental illness, and alcohol and drug abuse. However, the public
employer's ability to leave open a position, and the length of time that
position is left open, are limited by the particular agency's needs to provide
public services. While we understand the intent of the bili to emphasize
treatment, this must be balanced against the public empioyer's responsibility
to maintain governmental functions. Further, inappropriate measures against
employees are subject to appeal in the merit system. A determination to deny
a leave of absence can be challenged by an employee under existing
administrative mechanisms, including an appeal before the Merit System -
Board. Moreover, this provision would mandate more favorable treatment for

employees who abuse drugs than for other public employees with medical or
alcohol problems.

New Jersey is an Equal Opportunity Emplover operating under the Merit System.
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Therefore, we believe a statutory requirement for mandatory leaves of
absence, if any, should not apply to merit system employers operating under
‘Title 11A. In this regard, we prefer the approach found in S$-2826. In
particular, section 3(e) of that bill recognizes the option of granting leaves of
absence for rehabilitation purposes, but does not mandate such matters.

We also wish to comment on section 1(g) of S$-2565, which mandates
arbitration of all drug testing disputes involving police officers and
firefighters. Currently, employees in counties and municipalities operating
under Title 11A have a right to a hearing before the Merit System Board if
they are subject to disciplinary action foilowing a drug test. Accordingly, we
suggest that any provision calling for arbitration include language excluding

the arbitration of any issues which may be reviewed by the Merit System
Board.

Thank you for the opportunity to comment on these legislative proposals.
We respectfully request that the Committee consider our-concerns with respect
to any bill or combination of bills acted upon. We will be glad to prpvide any

additional information requested or answer any guestions from Committee
members and staff’

Sincerely,

XLMWTM |

Henry Maurer
Legislative Specialist

c: Senator Jackman
- Senator O'Connor
Senator Cardinale
Senator DiFrancesco
Dale Davis, Committee Aide
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NEW JERSEY STATE j
CHAMBEROFCOMMERCE|
GOVERNMENTAL RELATIONS OFF|

315 WEST STATE ST. |
TRENTON, N.J. 08618 - (609) 989-7i

TESTIMONY OF THE
| NEW JERSEY STATE CHAMBER OF COMMERCE
BEFORE THE
SENATE LABOR, INDUSTRY AND PROFESSIONS COMMITTEE
ON THE SUBJECT OF
WORKPLACE DRUG TESTING STANDARDS LEGISLATION

April 9, 1987

. "

Good morning Mr. Chairman and members of the Committee. I am Patrick J. Witmer

Director of Legislative Affairs for the New Jersey State Chamber of Commerce.

The State Chamber appreciates this opportunity to address legislation concernins

the establishment of a uniform standard for the use of drug abuse tests in New Jerse

It is an unfortunate fact of life that sé many empléyers in New Jersey have
found that drug testing is needed to combat the préblem of drug abuse at the woikpla
But employers have made this decision with the overwhelming support of the public an
our State's workforce.

fhe Newark Star-Ledger repbrted on Octcber 26, 1986 that "Nearly 80 percent'of
Jersey's residents believe illegal drug abuse is a 'very serious’ ércilem and a
: |
substantial majority favors mandatery drug testing of all workers according to the

latest Star-Ledger/Eagleton Poll...Additionally, the poll'showed that among resicdent

currently employed, three out of four said they would be willing to be tested for d:

use by their employer...”

7 54X
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These findings coincide with the results of a survey conducted by the New Jersey

State AFL/CIO. In January, 1987 the State AFL/CIO announced that their poll of over

1,400 union members chosen at random across the State indicated that more than two-
thirds (68;7%) "suéport drué testing in the workpléce if uniform testing regulations

are éstablished and union workers are protected from arbitrary actions by employers.”
Eighty percent of the respondents from North Jersey responded favorably to this question.
In addition, about one-third of those surveyed said drug abuse is the most important
workplace issue today.

It‘is no wonder that there is so much support for workplace drug testing. According
to the National Institute of Drug Abuse, employees_with drugg in their_systems are
oneéthird‘less productive and three times as likely,éé.injure themselves or another .
person while on the job. The Institute's estimates indicate the enormity of the problem:
65 percent of those persons entering the full-time work force for the first time have
experience in illegal drug use. Six million Americans use cocaine on a regular basis,
and 23 million Americans use marijuana on a regular basié. The annﬁal cost to the
business community of drug abuse is $60 billion, $35 billion of which is in lost
productivity.

The National Institute of Drug Abuse also found that substance abuse by employees
‘harms businesses because of (1)‘decreased productivity, (2) increased absenteeism,

(3) increased severity and occurrence of accidénts and harmful exposures to texic
substancés, (4) increased medical claims, and (5) increased employee theft from companies
in order to support drug and alcochol dependency.

Some groups which oppose drug testing of any kind have argued that a drugvtest
amounts to the‘kind of search and seizure prohibited by the Fourth Amendmeng to the

Constitution. That amendment makes people secure in their persons from "unreasonable"
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searches and seizurgsbfrom the government. Not only is there a clear distinction
between the governmént.and private business, but there is certainly nothing
unreasonable .about the ground rules proviéea by BA=2850 and S-2826 for drug testing
in private employment.

The New Jersey State Chamber of Commerce doeé not oppose the establishment of
uniform, reasonable drug testing standards for all workers in New Jersey. If a
legislative standard is‘imposed, it should»include»a requirement for empioyers
using drug tests to: provide a written drug testing policy in advance of any testing,
utilize testing techniques and labs approved by the Departmént of Health, issue a

confirmation test after the initial screening before any disciplinary action is taken

‘against an employee, and provide guidelines for when and under what conditions
testing may occur. : - o

" The State/Chamber will stronély oppose any standard for administering employee
drug tests which intezfezes with the right of emplovers to strive for alpgcductive,

drug-£free workplace.

At a conference iﬁ New Brunswick on Qcﬁcbez 15, 1§86 Governor Thomas H. Kean
said "Until now,bour efforts to stoptthe flow of drugs have‘not worked. We have mad:
more arrests and confiscated more drugs than ever beforé. and vet, the flow of drug
has increased.”

One program that is Qorkihg and is benefiting employers, workers and the public
is the use of drug testing policies practiced within reasonable leqél parameters.
The State Chamber looks forward to working with the membeés of this Committee as vyou
examine thé value and effectiveness ofvthese programs.

?hank you.

.
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TESTIMONY OF VINCENT TRIVELLI
COMMUNICATIONS WORKERS OF AMERICA
BEFORE THE NEW JERSEY STATE LEGISLATURE

SENATE LABOR, INDUSTRY, PROFESSION COMMITTEE

APRIL 9, 1987
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Chairman Lesniak, and Members of the Committee, I want to thanl
YOuffqr permitting the Communications Workers of America, AFL=-CIO t¢
teStify concerning the issue of employee drug testing in the workpl:
My name is Vincent Trivelli. I am the Legislative and Political Act
Coordinator for the Communications Workers of America, (CWA), in the
State of New Jersey. Today I am testifying on behalf of the 65,000
citizens of New Jersey who are represented by the CWA. Our members
are both public and private sector empléyees, and have a deep intere
in the issue before the Committee. ' |

The CWA is opposed to the use of drugbtests in the workplace.
We aré‘opposed for three basic reasons. The tests are inaccurate,
invasive of personal privacy and do not provide any infoimation abou
the job performance or impai:ment of the individual_foféedgﬁq_take
the test.

The CWA by taking this position in no way condones the use of
illegal drugs. We stand ready to work with you in order to de51qn

and lmplement drug abuse counselllng and education prcgrams. We wil
not, however, allow the basic r;ghts of our members, or any eméloyee
to be trampled in the hysteria surround the drug crises. '

We are not alone in thiS‘positionu I call to your attention
the "Report df the Maine Commission to Examine Chemical Testing of
Employees" dated December 31, 1986. This Commission, established by
the 112th Legislature of the State of Maine was made up of members
very much like you and me. They were Legislators, union members,

attornies, business people and counselors. They spent a numberfof

months investigating the issue of drug testing in the workplace. T}
majority éf the Commission concluded that based on the best evidence
that they could find, that the "use of substance abuse testing is nﬁ
justified in the Maine workplace." They came to this conclusion fo:
‘very much the same reasons that CWA has. We contend that the Maine
workplace is not much different than the New Jersey workplace, and

that such testing cannot be justified here either.

Testing Accuracy

~ There have been reams of studies and data concerning the accur:
or lack thereof of all forms of drug testing. We believe that a fa
reading of the materials indicates that the first level or primary
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screening testing methods such as the enzyme-immunoassy test (sold
under the brand name of EMIT), the radio-immunoassy test (sold under
the brand name of Abuscreen) and chromatography thin-layer test are
cheap, quick and highly inaccurate.

The secondary, or so-called confirmatory,testing method that is
most widely discussed is the gas chromatography/mass spectrometry
(GC/MS) test. This test is claimed to have an accuracy rate of

between 97 to 99%. However, this claim of accuracy is made concerning

tests conducted under perfect circumstances. The fact of the matzer
is that employment related tests are never performed under perfect
circumstances. Such things as temperature, pressue and operator

.error and training can and do result in false negative or positive
readings.

- The Center for Disease Con£r01 performed a study of the ability -
--0of private testing laboratories to provide accurate drug tests. - The -
results of the study are overwhelming. Error rates for false positive

_tests ranged as high as 66% and as high as 100% for false negatives.
That is, the laboratories (which by the way were used by methadcne
treatment centers) were in many cases more often wrong than right.
The College of American Pathologists performed a similar nation-wide
study and found 358 ocut of 500 laboratories found drugs in urine that
were not in fact present. Toisubject our citizens to those sorts of

odds with their jobs and reputations on the line is unthinkable.

In addition, the Committee should note that even. if a test is
99% accurate, that leaves 1,000 out of every 100,000 people tested
with inaccurate results. The resulting devastation of lives alone

makes the risks outweigh any perceived gain.

Job Performance

Before we get to far away from the question of accuracy, we
must ask what the results of these tests are telling us. It is the
contention of CWA that the only legitimate question that employers
have regarding their employees in this area is whether or not the
employee (s) can pefform the work assigned. If the employee cannot
perform the work either through inability or some form of impairment,
employers remove that individual from the job. If the emplover

demands a drug test of that employee or any other employee, the
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experts tell us that he/she has no more information regardin, the
ability of the employee to perform the work after the test than
he/she did before the test. The tests do not provide any indicat
regarding the impairment of the individual at the time the test w
given. Expert after expert has testified to that ‘fact.

For example, John P. Morgan, Medical Professor and Director
the Pharmacology Program of the City UnlverSLty of New York Medic
School has stated, “Essentlally no drugs susceptable to testing
appear unchanged in human urine. The drugs appear as inactive
metabolites. These metabolites result from chemical changes whic
genérally promote excretion of drugs (and other substaﬁces) into
urine. This means that urine detection systems, even those using

- -screening plus sophisticated confirmation tests performed by high

skilled operators, cannot comment on whether a positive -test -

- correlates with behavior. Urine testing simply ‘cannot be used to
~illuminate issues of impairment or‘intoxicatidnvs.Indeedf because
- of human variability in generation of drug metabolites and urine

flow, it is likely that urine levels of inactive'dzug metaboli;es

- never be used to comment tellingly on whether the subject was dru

impaired when the sample-was collected."” With regard to blood sa

" he goes on to say that except for alcohol, "there is no specific

blood level of drugs that is widely accepted as an indicator of
impairment."”

Mr. Chairman, the inability of these drug-tests to provide
information regarding impairment is fact. All of the rhetoric as
if an employee come¥to work and is objectively unable to perform
job, then take the employee off the job and refer them to an empl
assistance program which can help them overcome whatever is causi
the impairment, in a confidential manner, on the other hand if th
employee comes to work unimpaired and is performing the duties of
bthe job then the émployer should leave the employee alone. Neith
we believe, employee should be subjected to a drug test. As stat
by the Maine Commission, "The Majority'finds,that a diligent empl
should be able to protect his/her (see) legitimate interests witt
resorting to overly intrusive testing methods by simply requirinc
proper work performance from his/her employees. The employer car
determine all that he/she needs to know by lookingbat the employe
record and simply asking, "Is this employee adequately performinc
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his/her Jjob?' 1If the answer is yes, the employer's interest
satisfied. If the answer is no, the employer does not need to
forcibly probe into an employee's private life to protect his/her
legitimate interest. He/she can talk with the employée and let
him/her know that his/her performance is unsatisfactory. He/she
can refer him to an employee assistance program..."

There are, of course, any number of causes for the impairment
of employees or employers. These can include such things as marital
problems, financial problems, or job related stress. CWA argues
that the use of Employee Assistance Programs by employers and
employees on a confidential basis is the appropriate response to
such problems. '

‘:The quht Of Privacy ' S -o

““rlght of prlvacy to be among the most cherlshed I havé rev1ewed

a nunber of the recent court cases in the area of druc testlng,'and

I reallze that even where the Constitution should apply - in public

‘employment - that this right has been eroded. That does not diminish
‘our belief that to subject people to drug testing, especially urine

testing, which by its very nature is profoundly demeaning, intrudes
upon their basic rights of privacy. 1In addition, by permitting
employers to pry into the most private areas of their employees'
lives, you will be allowing them to attempt to discover such things
as pregnancy, physical conditions, such as heart problems or
diabetes, or emotional problems for which prescription medications
have been used in treatment. 211l of these, we believe, are private

matters to which the employer has no business.

In addition, if we are to argue that the use of drugs in any
manner - even if it does not impair job performance - renders an
employee into some sort of a suspect class whose members are more
likely to be unable to perform their jobs, and therefore, the drug
use falls within the purview of the employer then we must be prepared

to accept the results of that reasoning on other aspects of our lives.

Agpthere not employers who might say that one's political beliefs,
sexual preference or life style also render a person more likely
to be unable to perform his or her duties. Does anyone here believe

that we should permit an employer to tread where the laws and the
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Constitution have prevented the government from going. By p iitt
the inquiry ‘'into the urine or blood of citizens of this State by
employers we are surely beginning the step down that road.

With regard to Assembly Bill #2850, the CWA is particulafly
concerned. This bill would.place the New Jersey State Government
seal of approval on random and routine drug testing. It is a bill
that through the use of its six exemptions, its low standard of
reasonable suspicion, its lack of universal rehabilitation, and

its lack of employee rights fails to represent any form of serious
thought about the issue of drug testing and must be rejected.

We believe that the Senate must take up a bill which bans the
use of drug testing in New Jersey workplaces. Without taking this

step, private employers will be permitted to institute'drug testin
programs w;thout any limitations, and publlcmemplcyerS"WIII*be ‘per
mlttad to establ;sh programs according to the dlctates of the ccur

Mr. Chairman, we know that we have not taken the easy or
politically expedient position. The public hysteria concerning th
drug crises - a crises that the data does not support - has create
a climate under which Legislators are called on to do something,

" anything about drugsou We believe, however, that when one looks at
the truth behind the tests that the only conclusion can be to
ban them from use.

Thank you.
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E New Jersey
l Business & Industry
NJWA Association

102 West State Street ¢ Trentbn, New Jersey 08608 ¢ 609-393-7707

April 14, 1987

Mr. Dale Davis

Office of Legislative Services
State House Annex

CN 068

Trenton, NJ 08625

RE: A-2850 Acs : . : °
Dear Mr. Davis:

To supplement my oral testimony, presented at the public hearing held
on April 9, 1987, I am enclosing a written copy of my testimony for your
consideration. ‘

In addition, on the issue of rehabilitation, while we oppose legislation
mandating that all health insurarce. policies provide coverage for the
treatment of drug abuse, NJBIA is in support of an amendment to the New
Jersey Temporary Disability Insurance Law to provide limited temporary
disability benefits to ar “~2ivilual who has entered a rehabilitation
program requiring hospitalization.

Although I distributed an excerpt from a research study conducted by
Rutgers University Center for Urban Policy Research concerning mandated
drug abuse benefits at the public hearing, I am enclosing another copy
for your consideration. It is significant to note that, based on the
data collected, the study conciuded that 'the presence of mandates is
not significantly related to the level of the drug abuse problem in these
states."

Thank'you again for giving NJBIA the opportunity to testify at this public

hearing.

Sincerely,

Lester Kurtz

Assistant Vice President
so

Enclosures
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New Jersey
Business & Industry
Association

102 West State Street ® Trenton, New Jersey 08608 ¢ 609-393-7707

STATEMENT OF THE
NEW JERSEY BUSINESS AND INDUSTRY ASSOCIATION
TO THE | | ‘
_NEW JERSEY SENATE
COMMITTEE ON LAEQR, INDUSTRY & PBOFESSIONS
ON

ASSEMBLY BILL 2850 ACS

April 9, 1987
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New Jersey Business and Industry Association, the largest association
of employers 1in the state, takes this opportunity to express its
SUPPORT for Assembly Bill 2850 Acs (Littell) in its present form.
This bill authorizes the Department of Labor to establish rules and
regulations creating a uniform standard for drug abuse testing. This
bill would permit an employer to administer a drug abuse test to

any employee or applicant for employment provided he adheres to certain
statutory standards.

Business Supports

NJBIA supports a uniform standard for drug abuse testing. We favor
uniform guidelines for the taking of blood or urine samples; the
methodology and procedure used to evaluate the contents of samples.
Business would welcome the opportunity to provide input into the
establishment of the criteria for the drug testing program.

NJBIA supports A-2850 Acs because drugs:

o Are Pervasive In Workplace.

o Reduce Productivity. :
o Cost Live;so

o Are Used At All Levels.

Pervasive in Workplace

The use of illegal drugs has reached epidemic proportions in this

country. It has affected all age and socio-economic groups. Illegal
drugs have become so pervasive 1in the workplace that they are used
in almost every industry by blue and white collar workers alike.
Their presence on the job 1is sapping the energy, honesty and
reliability of the American labor force. ’

A measure of the inroads drugs have made on the workplace is seen
in the President's Commission on Organized Crimes's proposal of March
1986, asking all U.S. companies to consider testing their employees
for drug use. The commission noted that "drug trafficking is the
most serious organized-crime problem in the world today® and that

government and private companies can play a role in curbing the demand
for drugs.

In 1985, in a typical example, reported by the Research Triangle
Institute, a computer operator high on marijuana failed to load a
crucial tape into an American Airline computer reservation system.

The system was out of service for eight hours, costing the company
some $19 miillion.

Reduce Productivity

Other studies have found that drug abusers are far less productive
than their co-workers. They miss ten times as many workdays and
are three times as 1likely to injure themselves or someone else.
Addicts with expensive habits are also more 1likely to steal cash

from a company safe, products from a warehouse, equipment from a
factory or secrets from a defense contractor.
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The costs of drug abuse on the job are staggering. Consequence
range from accidents and injuries to theft, bad decisions and ruine
lives. Impaired workers involved in industries such as publﬂ
transportation, trucking and continuous chemical operations, fq
example, could commit acts that result in injuries to the generﬁ

public, co-workers, and also possible extensive property damage.

Cost Lives

Concern is greatest, of course, in industries where mistakes ca
cost lives. In the last ten years, about 50 train accidents hav
been attributed to drug or alcohol impaired workers. Resulting i
37 deaths, 80 injuries and $34 million worth of property was destroyed
In 1983, at Newark Airport, a cargo flight skidded of the runwa
killing two crewmen. An autopsy showed that the pilot had been smokln
marijuana, possibly while flying.

Federal experts estimate that between 10 and 23 percent of all U.S
workers use dangerous drugs on the job. Marijuana is the most commo
drug in the workplace, and the use of cocaine is increasing, ‘becaus
the intense high it generates often gives users the false feelin
that they can do their jobs better and faster. Moreover;  cocain
is easy to hide. In many offices, drugs are easy to obtain as pape
clips. Some dealers provide messenger services right to thei
customer's desk or workplace.

Used At All Leveis

Dangerous drugs can be found at every level of. industry, from th
shop floor to the executive suite. Drugs are also used by multitude
of blue collar workers to relieve the deadening boredom of menia
jobs. Employers with large blue-collar work forces have discovere
that drug dealers offer virtually an alternatlve cafeteria servic
in their plants.

Once companies acknowledge and confront the drug threat, their firs
task is to establish a firm and fair policy. Usually, they dismis
workers caught taking or selling drugs on the job, while offerin
. assistance to users who voluntarily admit their problem.

New Employee Protective Rights & Benefits

An analysis of A-2850 Acs, as currentlY‘ written, discloses a hos:
of new employee benefits which offer protection to employees. The:
include the following:

a) Employees are entitled to be covered under a publlshed unifor:
policy;

b) Employees are entitled to receive at least 30 days advance
notice of a drug test policy;

c) Emplbyees are entitled to a confirmed drug test before a
employer can take disciplinary action;

d) Employees are given the right to challenge the results o
: a confirmed positive drug test;
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,1:_Acs on an employer's selection of employees to be tested.

...3_
e) Employees can only be required to undergo a drug test under

limited and defined curcumstances as defined in the law
and employers policy;

f) Employees are entitled to have the results of a drug test
kept confidential; and,

g) Employees are entitled to receive a written notice of a
confirmed positive drug test.

Business Against

Although NJBIA supports A-2850 Acs as currently written,
be OPPOSED to any law or amendment which, in any way, restricts an
employer's right and obligation to determine when a job applicant
or employee may be requested to submit to a drug test. We feel that
there should be no limitation beyond the standards contained in A-2850

Drug abusers
do not always exhibit visible evidence of erratic behavior. . Business

we would

"~ seeks a "drug free workplace to protect all working people and the
_public and to increase the pxoduct1v1ty of our economy. -
"~ "amendment we "are OPPOSED to is mandatory health 1nsurance beneflts

"One such
for drug abuse treatment (rehabilitation).

Rehabilitation

In a recent research study (April, 1986) conducted by' the Center
for Urban Policy Research, Princeton they found that in those states
with mandated health benefits for drug abuse treatment there was

an increase in health care costs without providing an equal or
offsetting benefit to business or society.

The study showed that States with Drug Abuse Treatment Mandates:

1. Experience higher facility expenditures per employee;

2. show higher insurance costs per employee and have the highest
level of insurance contributions towards total costs;
3. bhave the 1lowest 1level of drug abuse in their population

even before the mandates were passed; and

- 4. the presence of mandated benefits for drug abuse treatment

is not significantly related to the 1level of drug abuse
problem.

The estimated cost to an employer for employee drug abuse treatment
can exceed $30,000 for 33 days of hospitalization, which includes
5 days detoxification and 28 days inpatient hospitalization. While
proponents of rehabilitation indicated that insurance premiums for
this added benefit could cost approximately $6.00 per year per
employee. A relatively small price to pay for this type of protection.

Employers do not accept this estimate because they recall similar

claims when the legislature mandated benefits for alcoholism treatment
in 1978. As a result of this 1law, compliance has cost employers
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in New Jersey nearly $200 million since its passage and the cos
continues to c¢limb, an experience reflected in other states.

Conclusion

The corporate campaign against drugs may do more, however, than creat
safer, more productive workplaces. It may also begin to stem th
plague of drug use in the United States. As more companies requir
job applicants to prove that they are drug free, it will becom
increasingly difficult to use drugs and make a 1living. Thus  th
economic deterrent may succeed, where the legal deterrent has failed.

While it 1is still too early to measure the success of the corporat
war against drugs, some companies already cite impressive results|
If companies can help employees kick the drug habit, the effort wil
pay dividends to business -- and society -- that can not be measure
in dollars and cents. Enactment of A-2850 Acs would support a)
employer’'s efforts to secure a drug free workplace, and also to th
President’s call for a "drug free workplace for all" Amer;cans a:
“‘part of a program in a "National crusade against drugsa ' e \

. NJBIA submits that because drug use by workers can result in shoddy
~Unsafe products and accidents in the workplace, individual right:
" 'must ~be subordinated to the broader welfare of fellow employees

_customers and the public. We strongly urge that you SUPPORT A-285
Acse—— ’ ’
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CHAPTER 35

DRUG ABUSE: PREVALENCE TREATMENT AND COSTS

INTRODUCTION

_Drug abuse is considered to be the continued use of any drﬁg in spite

" of probleis with health; relationships with fanilies and friends, and 1in

spite of problems on the job or with the law (Dougherty, 1984). The range
of substances treated under this topic include cocaine, heroinm and other
oplates, marijuana, hallucinogens, stimulants, and sedatives and hypnotics.

Estimation of the extent of drug abuse varies with the

meﬁte Household surveys by the Nétional Institute ég Df;giAﬁuse;
that nationally, at ahy given time, over 4 million individuals are at risk
of abusing drugs. Epidemiological catchment area studies  form perhaps the
best current estimate of the extent of the problem at ‘the local level. In
three‘ met:opolitén areas for which data has been reported: New Haven,
Baltimore‘and St. louis; 2.1 percent of the populations are being treated
for drug abuse or drug dependence (Myers et al., 1983). ‘

The total cost nationwide of direct treatment for drug abuse has been

estimated by the Research Triangle Institute as exceeding onme bilifon dol-

lars (Harwood, et. al., 1984). Expenditures made by treatment agencies

~reporting the National Institute of Drug Abuse total approximately a half

billion dollafs (NIDA Statistical Series F, 1982). The difference bhetween
thg two estimates can be a:tributed to services rendered In private office
practice and clinics that are treating drug abuse as a secondary enterprise
ahd thus not reporting to NIDA.

The funding for drug abuse treatment as reported to NIDA is for the
most part derived from various levels of government, Federal governmen:

contributes'toughly 35 percent to the total with state and local govermment

178X
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matching this value. The inasurance sector contributed $95 million out
the total of $486 million in total expenditures or roughly 20 percent ¢
the total fo:wléso, The previous analysis of alcholism mandates sugges
that the growth of state mandates for the coverage of drug treatment sert
.ices will create the opportunity to both expand :his'figure as well as |
shift part of tﬁe goverrmental burden to the private secte:,-

The type of person likely to experiencé the need>£o: drug treatmes
services wiil directly affect the liability of the insurance carriers. Tt
insurance companies acting as advisors to this study? have- indicated the
- the abuse of street drugs has not been a significaﬁeffa&to;'éenefatiﬁ

- health insurance claims; the abuse of prescription driugs, tranquilize:

and the growth in the use of coecaine and crack within the general popul:
tion poses a greater concern to che_éatriets, Individuals covered by grot
or individual health benefit policies are more likely to be in the latte
gEoup. - .

The abuse of drugs by the general population, while not new, is a
area of research that has generated few econémic analyses. This appa:eJ
disinterest by scholars is part of a broader social trend. The politica
‘willingness and' technical ability to treat the widé array of drug abus
‘ptcbleﬁs is thought by most practitioners working in the field to be in
sufficient to deal with the problem. In addition, each new wave of addic

tive drugs be they formally 1llicit drugs or new “désigner drugs,” yet ¢

be declared illegal by statute, requires a reexamination of treatrmen

techniques. The measurement of the problem 1s hindered by the universa
lack of objective data. Federal budget cutbacks forced the National In
stitute of Drﬁg Abuse to- terminate the Client=Oriented=Data Acquisitic
Process (CODAP). This program was the §n1y locally=oriented nationwide da:
collection effbtt designed to quantify the extent of the pfoblem. Similar

ly, the NDATUS system used in this and the previous chapter, to perfo:
| /77¢X
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{ntensity of service and cost analyses, has been cutback to the extent that
its use as a financial analysis tool terminates with the 1982 survey.
Suffice it to say that no comprehensive economic analysis on the current

state of affairs in the area of drug abuse can be performed without fiest

recreating a nationwide drug abuse treatment data base.

Drug Abus¢_ by Reg:om

The regions of the country have been shown to vary significantly in

terms of the extent and aggregate costs of alcohol abuse. The severity of
drug abuse and the costs of its treatment also vary by feglon.Exhibit 5.1
displays two indicators of drug abﬁseo The extent to which :hé'drdg abuse
érébléﬁ‘exists in a region i{s measured by the number of'patiénts'undergqing
treatment in a treatment facility registered by the National Institute of
Drug Abuse (NIDA). The second characteristic is an indicator of the level
of exposure to claims 1liabilicy experienéed by health insurance carriers.

This iﬁdex is the percent of total patient admissions to treatment facil-

ities brought about by the use of cocaine, tranquilizers or other seda-

tives. The final index represents the percent of the states within a region

that have passed a health insurance mandate that mandates the coverage of

drug abuse treatment.

EXHIBIT 5.1

DRUG ABUSE AND INSURANCE MANDATES BY REGION, 1982

Percent Patients in Treat-

Patients Per ment for Abuse of Cocaine, Percent of States
100,000 Tranquilizers, and Other with Insurance
Region Employees Sedatives Mandates
NE 194 13.8 0
S 108 12.9 J
W 141 12.5 0
NC 82 10.2 427

1. Natonal Drug and Alcoholism Treatment Utilization Survey, NIDA, |
2. Client Oriented Data Acquisition Process, NIDA, 1979.
3. Blue Cross=Blue Shield Association, 1985.

177X

0
[0 ¢]
o)



The region shown to possess the highest level of treatment at N
facilities is the Northeast. At 194 patients per ome hundred thousand

pieyees, the ﬁor:heast has roughly double the problem faced by the

lowest ranging regions; the South and the North Central. The concentrat
of patients Ld treatment as a result of cocaine, tranquilizer and ot!
sedative use follows the same pattern as does th: preceding index.

|

abuse of insurance sensitive drugs with a level of 13.8 percent; the Not

Northeast has the highest percentage of patients {n treatment due to

Central Region has the lowest such percentage at 10.2 percent. -

° .

North Central Region

—~

_The states of the North Central Region possess the lowest concent:

tion of drug aBuse patients in the nation and support the highest number

states with some form of mandated insurance benefit. Exhibit 5.2 disple

|

the indicators of the extent of drug abuse among the sca:es'oi’che reglorn
EXHIBIT 5.2
UTILIZATION OF DRUG ABUSE TREATMENT FACILITIES AND DEGREE

OF INSURANCE SENSITIVE DRUG USE BY PATIENTS IN STATES WITHIN TdZ
‘ NORTH CENTRAL REGION

Percent of Patlencs

Receiving Treatment Due

: : : to the Primary Use of Year of

Number of Patients Cocaine Tranquilizers Insurance
State Per 100,000 Employees and Sedatives .. ... .. Mandate ..
MI . 162,54 6.8 ==
OH 155.10 - 10.7 =
IL 98,55 7.8 ==,
ND 94,95 3.8 .=
Wi~ - 82.09 15.1 1975
NE - 79.16 9.5 1976
KS 78,13 : 8.3 : -
MO 63.81 - 13.29 : 1978
MN 50.63 , ' 11.90 : , 19890
SD , - 45,81 16,90 1976
IN 44,22 7.2 S .=
A _ 30.76 11.29 . ==

Source: See Exhibit 5.1.
Note: == fio mandate.
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131.
The highest levels of drug abuse treatment occur in the highly indus~-

\
trialized states of Michigan and Ohio. Both states have over 150 drug abuse
patients- per }O0,000 émployeesm At the opposite extreme are the farm states |
Indiana and Iowa ez.. ... cpproximately one-fifth the concentration of
drug use. Ihe-highes: concentrations in the abuse of insurance sensitive
drugs occurs in South Dakota and Wisconsin each with cver 15 perc:nt. While !
not statiscically significant under traditional standards, the two indices
are negatively correlated with each.@ther with a2 coefficient of (~0.37). %

|

e The year during which an insurance mandate was b§$§EH to cover drug

3

abuse treatment is shown in the final column of Exhibit 5.2. Five states

possess insurance mandates that require reimbursement of drug abuse treat-

\
o . 1
ment. All five states require the coverage of inpatient services; while, %
. R |
only Kansas, Minnesota, and Wisconsin require the cqvgtage,of outpatient
services. Average inpatient benefit minimums are 30 days of treatment. Only

Missouri stipulates the use of efficiency promoting devices such as benefic

maximums, deductibles znd ccinsurance.

\

!

|

(

|

b

|

o

|

|

|

|

The average values for the two drug abuse indices within states with |
|

and without mandates are shown in Exhibit 5.3. Treatment—levels—are-shown—

dates; however, the percentage of patients entered for treatment due to the

|

[- ... .

i _ to be somewhat higher in srates with no mandate than in states with man-
|

\

; ““use of insurance sensitive drugs is significantly higher in states with
| ,

|

1

|

mandates than those without. That is, while the passagerf mandates within

level of the drug abuse problem it is strongly related to the use of insur-

ance sensitive drugs.

l
|
|

l the states of the North Central region does not appear to be related to the

| i

| |

|

‘ i

1 |
|
l
|
!
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EXHIBIT 5.3

AVERAGE LEVELS OF DRUG ABUSE TREATMENT AND INSURANCE SENSITIVE
DRUG USE IN NORTH CENTRAL STATES MANDATING AND NOT MANDATING
INSURANCE COVERAGE

Average Number of
Patients Per

Patients Treated for

|

Average Percentage of

Manda te

No Mandate ‘
Difference in Means
Standard Error

~of Difference

t Score

100,000 Employees Cocaine Tranquilizer
and Sedstive Abuve
73.92 13.32
88.02 7.97
5.35
27.00 1.75
=, 52 3 05*

* ¢ test s significantly different from Zero at the O Ol level

;Noftheast Region

The states .of the Northeast Region possess both the highest levels

drug abuse treatment per employee and the highest percentages of patien

seeking treatment for the primary use of what we have termed Insuran

sensitive drugs such as cocaine. Exhibit 5.4 displays the indicators of

extent of drug abuse among these states.

EXHIBIT 5.4

'UTILIZATION OF DRUG ABUSE TREATMENT FACILITIES
AND DEGREE OF COCAINE,

ET.AL.

USE BY PATIENTS IN STATES
WITHIN THE NORTHEAST REGION¥*

State

Number of Patients
Per 100,000 Employees

Percent of Patlents
Receiving Treatment Due
to the Primary Use of
Cocaine Tranquilizers
and Sedatives

NY
NJ
CT
RI
PA
VT
MA
NH
ME

633,94
229.62
198.66
196. 30
153,96
116,17
104. 82
68.14
47.66

8o 3%
4o 7
17.
l (]
1
21.1

.26.9

NOOO\\AND
WNN&\N

°

*No Insurance mandaces requiring druz abuse coverage have
been passed in this region.
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The highest level of'drug~abuse’::eatmen: per employee occurs within
New York at 634 patients pef 100,000 employees; New Jersey is second at
less than half the number of patients per employee. New York is unique with
the highest level of drug abuse treatment in the nation having a value over
twice that of)the second and third ranking states: Maryland and New Mexico.
The states with the lowest levels of :reatment per employee are N.w
Hampshire and Maine. With values approximating 50 patients ber 100,000
employees, these states are of a comparable rank to the lowest treatment

level states in the other regions of the country. =T e e

@

.. The highest concentrations of persons who have entered treatment =

.primarily for the abuse of insurance sensitive drugs are found in Maine and "
New Hampshire. Both states have over .20 percent of their drug abuse
patients entering treatment due to cocaine, tranquilizer or sedative abuse;
this places the two states among the top feur in the nation on this dimen-
sion of drug abuse. Finally, it must be noted that the two indicators of
drug abuse are negatively correlated with a coefficient of (=0.51). To the
extentn that the use of insurance-sensitive drugs places carriers at a
greater degree oflliability, then New Hampshire and Maine should be states
of relatively high insurance pa?mencs and pressure for imsurance mandates.
Neither state had a drug abuse mandate as of 1982, the year of the data
base; however, Maine has implemented a mandate as of 1983, As is shown in
Exhibit 5.3, no state within the Northeast region had an insurance coverage

mandate as of 1982.

/77X
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The.South

The South has shown to have the second lowest level of drug abu
trea tment and insurance-sensitive drug use Iin the nation. However, with
this region, there are states with levels of severity on both of the dr
abuse dimensions that rank with ché nation's highest. Exhibit 5.5 dispila
these {rdicators as well as the year of imtroductio. ofkdtug abuse trea

nent insurance coverage mandates.

Emmz’r 505 . A4

BT : UTILIZATION OF DRUG ABUSE TREATMENT FACILITIES B

somen = AND DEGREE OF COCAINE ET.AL. USE BY PATIENTS IN -
' STATES WITHIN THE SOUTHERN REGION*

Percent of Patients
Receiving Treatment
. Due To Primary Use Of

Number of Patients Cocaine Tranquilizers
State Per 100,000 Emplovyees and Sedatives
MD 313 5.9
LA 247 6.5
FL 133 29.8
DE . 124 9.1
VA 108 6.5
X 106 5.5
GA : . 108 14,6
KY 105 13.4
Wy 95 22.5
sC 70 10.5
AL 69 18.9
TN 63 7.8
MS 61 18.2
AR 54 16.9
NC 40 1401
5.2

0K 27

*No {insurance mandates requiring drug abuse coverage have bes
passed in this region.
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The highest 1evels. of drug abuse treatment occur in Maryland and
Louisiana; these states rank among the top four such states in the country.
Both states had in excess of 200 pa;ients undergoing treatment per 100,000
employees. At the opposite extreme are North Carolina and Oklahoma with
forty or fewer patients on the index. The treatment for the use of
insurance sensitive drnugs ranges from a high in Florida at 29.8 percent to
8 low of 5.2 percent in Oklahoma. As with the other regious surveyed. the
two drug abuse indices show a slight fxega:ive correlation (=0.24); the
correlation is not statistically significan_c; however, the persistence
across regions of this negative relationship suggests the existence of a

fundamental pattern in the drug abuse phenomenon. LT,

The year during which an insurance mandate was passed i{s shown in the

final column of Exhibit 5.5. As in the case of the Northeast region, no

state has enacted a mandated coverage statute.

The West

The states of‘ the Western Reglon possess the second highest concentrz-
tion of drug abuse patients in the nation and the third highest concentra-
tion of cocaine, tranquilizer, and sedative abuse, Exhibit 5.6 displays the
range of values on‘ two drug abuse indicators as well as the year during
which a drug abuse treatment mandate was enacted.

Drug abuse treatment is highest in two southwestern states: New Mexico

and Arizona. Both states have well over 250 persons in treatment for every

lOb,OOOr'employees. The lowest concentrations of drug abuse treatment are

found in Alaska and Idaho with 72 and 31 patients per 100,00.0 employees
15 Jn

respectively. The abuse of insurance sensitive drugs ranges from a high !

Alaska and Wyoming to lows in Hawaii and Colorado. A persistent negative

/173X
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EXHIBIT 5.6

UTILIZATION OF DRUG ABUSE TREATnENT’FACiLtTIES AND DEGREE OF COCAINE
ET.AL. USE BY PATIENTS IN STATES WITHN THE WESTERN REGION

== No mandate exists.

Number of Patients

Percent of Patients
Receiving Treatment
Due To Primary Use Of

Cocaine Tranquilizers Year of Insur-

State per 100,000 Employees and Sedatives ance Mandate
NM 308 8.9 @
AZ 262 9.0 -
Ca 190 6.5 ==
uT 178 10.0 =
NV 165 13.9 1983
WY 132 20.2 =
co 130 5.1 o ¢ e
© WA 127 13,1 oo o=
OR 91 16.7 1983
MT 80 12.2 T T
HI 74 5.1 e
AK 72 | 28.3 -
1D 31 | 13.6 ==

correlation again emerges between these two indicators. As ia previous

cases, the correlati

potentially faced by

|

on between {ndividuals in treatment and ‘the burdej

{nsurance carriers is (=0.37); however, it is no t

statistically signifilcant at commonly used levels of significance.

The year during

abuse treatment 1is |s

which an insurance mandate was passed to cover drug

hown in the final column of Exhibit 5.6. Two states

currently possess (finsurance mandates: Nevada and Oregom. Both states

mandate coverage for

patient and outpatien

{npatient and outpatient care. Nevada sets both in-

t maximum annual benefits; no copayment provisiogs are

specified in the law. As indicated previously, Oregon combines drug'abuse

with alcoholism and mental health treatment in {ts maximun required anaual

benefit levels; in addition {t requires that copayments be the same as fot

any medical outpatient treatment or medical {npatient treatment. Since the

year of the benefit

neither of these stat

statutes follows the treatment and expenditure'data

es will be included in the cost analysis to follow.
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REGIONAL EXPENDITURES FOR DRUG ABUSE

Aggregate S tudy

The resources dedic;téd ‘to the treatment of patients suffering from
drug abuse are repre- - ° ' . expenditures made by treatment agencles. As
indicated in the chapter on alcohol abuse treatment, the NDATUS data base
used to perform these analyses does not exhaust the universe of drug abuse
treatment. Only thost. facilities that have been placed in the National
Institute of Drug Abuse inventory and receiving Federal A{d for this
purpose are included. Priva::e' office treatment as well as hospital care
- will not for the most part be included. The range of expenditures for - the
four Census regions is displayed in Exhibit 5.7. TILTLEna Telono

EXHIBIT 5.7

EXPENDITURES FOR DRUG ABUSE TREATMENT: AVERAGE EXPENDITURES
PER EMPLOYEE PER STATE BY REGION: 1982

. Insurance Percent of
Total Annual Insurance Expeandi- Patients States with
Expenditures Expenditures tures as a Per 100,000 Insurance Cover-

Region Per Employee Per Emplovee X of Total Employees age Mandates

NE $6.36 $0.35 8.6% 194 - 0%
W 4.08 0.12 2.9 141

NC 3.01 0.35 18.2 82 42
S 2.88 0.36 12.5 108 0

"Source:"Nacio::iél Drug snd Alcchelism Treatment U;ilizaﬁiéri Sufvey, NiDAe
1g82. o ’

Highest in terms of total spending for drug abuse treatment per
'employed worker ﬁin the state is the Northeast Region. At over six dollars
per employee, the Northeast spends 30 percent more than its nearest rival,
the West. The lowest expenditure level s shown to be the South which
spends less than three dollars on a per -employee basis. The {insurance
burden forms a sharply differant pattern. The Northeast i{s tied with the

North Central region at $0.55 per employee; however, when the relative
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differeice in the spendiig levels. ‘o examine this hypothesis, a differenc:

eémployed worker by state as well as the mandate status for each state ir

1
burden faced by the insurance carriers 1is compared, the North Central {s

the highest with over 18 perceﬁ: of total expenditures belirng derived fro

insurance carriers. Given that the North Central Region is unique in

|

possessing states that mandate the coverage of Drug Abuse treatment, the

|

degree of the imsurance burden sttongly suggests that mandatés do make a

of means analysis will now be performed on the states of the North Central

Reglon.

Expenditure Differences Due to Mandates ‘ BRI e .

.The states of the North Central Region are unique in that: they: are chJ

|

only ones possessing mandates to cover drug abuse treatment costs. Out of

the 12 states of the :egidn, 5 possess such mandates. Exhibit.5.8 displays

the level of insurance and total drug abuse treatment, expenditures vpe‘
the region.
EXHIBIT 5.8

AVERAGE DRUG ABUSE TREATMENT FACILITY EXPENDITURES BY STATE AND
INSURANCE FUNDS BY STATE FOR THE NORTH CENTRAL REGION, 1982

Year of Drug Total Facility Insurance - Insurance Burden
Abuse Coverage Expenditures Expenditures as a Percent of

State Mandate Per Emplovee Per Employee Total

Wi 1976 $4.49 $1.58 35.1%

KS 1978 4,16 1,26 30.3

MI 5.69 .76 , 13.3

- MN . 1976 ' 2.74 b4 16,1

OH 4,64 035 7.5

1A 2,64 034 12.8

§D , 1.85 ‘ w27 14,5

ND 19735 1.20 .26 ‘ 21.7

IL 2.98 , P | 4,3

IN ' 1. 89 12 6.3

MO 1980 1.71 : .00 0.0

NE 2.10 .00 G.0

== NO mandate exists

Source: NDATUS, 1982,
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Three of the four highest expenditure level states are shown to have

insurance mandates.

Only Michigan, a state influenced by umion contracts

with the automobile industry, exceeds the expenditure levels of states that

have insurance mandates. The two states with the highest {nsurance expend-

itures: Wisconsin and Kansas, both exceed a dollar per employeés When ex-

penditures are converted into the relstive burden experienced by imsurance

carriers within a state, each state with an insurance mandate, excluding

Missouri which enacted its mandate in 1980, places & higher burdem upon the

insurance carriers than states without mandates.

A simple difference of means analysis ‘will quantify. the —cost-per

“played i{n Exhibit 5.9.

EXHIBIT 5.9

“‘employee attributable to the existence of a mandate. The analysis is dis-

AVERAGE EXPENDITURﬂ.LEVELS BY DRUG ABUSE TREATMENT FACILITIES PER
EMPLOYED WORKER IN STATE, FOR STATES WITH AND WITHOUT DRUG ABUSE TREATMENT

Insurance Expenditures

Insurance Legislation ~Per Employed Worker

Total Facility Expendi-
tures Per Employed Worker

Mandate -89, 3.15
“No Mandate e25 2.94
DL ference of Means .64 3
Standard Error of the

Difference .26 .91

t score 2, 41% ed3

*Significant at .05 level, one=tailed test.
" Both total facility expenditures and iInsurance expenditures are

higher on a per employee basis in states with mandates than in those with-

out. The difference i{s 0.64 dollars per employee per year. The difference

1s significant at the 0.05 level, While total expenditures are 21 cents
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per employee greater in states with mandates than in those without, cj

>difference {s not significantly different from zero. This suggests that th

existence of insurance mandates, rather :han'expanding total expend{ ture

for drug abuse treatment, merely replaces revenues from other sources.

Insurance Carriers Estimates
of Premium Costs of Mandates

- from the expenditure budgets of drug abuse treatment facilities. The in

- {nsurance carriers yield an alternative estimate of the {mpact of !

mandate. In a survey of insurance carriers offering gtoup>health benef1

The expenditure data analyzed for the North Centrél region was take

ventory of such facilities, as has been indicated, is not exhaustive of al

~. gites providing drug abuse treatment and billing insurance carriers. There

. .fore, the difference of means analysis is biased in its:results::The actua

impact of a mandate will be larger than the results in Exhibit 5.9 suggesi

Estimates of the marginal cost of a new poliecy condition provided t

coverage, the carriers vere asked to estimate the value of the margin:

premium for several types of benefits to be added to a group policy in eh

New York metropolitan area for 1985, The results represent the additions

cost for adding a totally new benefit to a preexisting policy. From ¢t
point of view of a mandated benefit, the marginal premium estimate will J
biased on the high side in that carriers provide an undetermined level J
drug abuse coverage under existing policies.

_ Exhibit 5.10 displays estimates of the marginal premium costs uade !

the actuarial departments of several ilasurance carriers. The small numb}
of cases 1limits the range of the analysis. Where policy conditions a
stipulated, the carriers have roughly comparable limitations. The add

tional annual premium change to providers of drug abuse treatment benef
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{s found to range from $1.56 to $6.26 and have an average of $3.17 per
employee per year. This wide range in the actuarial estimates is due to the
great anettain;y currently associated both with the rate of increase in
utilization as well ;s the cost of treatment. When compared to the results
derived from thé 1982 provider cost data, the carrier's current estimated

cost i{s over three times greater.

EXHIBIT S.10 .

PREMIUM COST TO PROVIDERS OF GROUP HEALTH INSURANCE BENEFITS
‘ FOR DRUG ABUSE TREATMENT, 1986

Insurance Insurance Insurance

Condi tions of Policy Carrier A Carrier-B - Carrier C
Deductible $ 200 $100 - sl100
Coinsurance _

Inpatient ‘ 80% 80% 80%

Outpatient
Maximum annual $1,000 none $1,100
patient payment’
Aanual Haximuﬁ Benefit -

Inpatient 30 days

Qutpatient 30 visits
Lifetime Maximum Benefit none none none
Mandate Premium Cost $ 1.56 $6.26 $1.68

Source: Survey of Insurance Carriers, CUPR, 1985.
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SUMMARY

High quality nacionwide'daﬁa documenting the level, degree.of severity
an& costs associated'witﬁ drug abuse treatment is c;rrently nonexistent. At
best, such data as does exist is four or more years old. The rapidly evolv-
ing nature of the drug abuse problem rendets the available data highly un-
ceftain fot'cutrently meaningful analyt.cal studies.

The local area studies that do e#ist‘suggest that approximately 2 per-
cent of the population have drug abuse-dependence problems. While S million

|

.- index is available to show a distribution seve:ity-'o’f'il:lness‘:and mos ¢

- individuals are estimated to be suffering from this class offs%ckness, no

appropriate treatment. As a consequence, litetle in the way of the quanti-
fication of the supply and démand for drug abuse treatment can be made.

- The cost of treating drug abuse paéients was, as of 1980, predoma
inatel§ borne by federal and state government. The pr}Vace insurance sector
was responsible for less than 20 percent of these expenditures. In the
years following 1980, however, major shifts have occurred in the'ﬁature of
drug abuse. Where the abuse of street drugs left the insurance sector
largely uﬁaffected, by 1983 the rapid growth in the- use of cocaine and
'crackvw_ithin the general population  greatly increased the potential
1iability of imsurance carriers and employércsponsered health care plans.
The growth in state legislation mandating the \coverage of drug abuse
treatment will further shift the financial burden to the ériva:e inéurance
sector. | : ‘ -1;

There are great differences among the regilons of the nation ia the

level of the problem (as of 1982) and the decision to mandate insurance
coverage. The states of the Northeast region possess the largest number of

patients receiving treatment, and the largest concentration of drug abusers
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covered by health care plans. Given this level of the problem, no states in
the Northeast have legislation mandating coverage. Alté?ﬁafively, the North
Ceutral states, possessing both the lowest level of drug abuse and the
smallest potenéial fz= “nruvr 2ze liability, have such mandates in half of
thelr states, Hoﬁevet, within the fegion, the existence of mandates does
not appear to bhe statistically related to the level of the drug abuse
problem.

The existence of {nsurance mandated coverage of @rug abuse treatment

dqes appear to add to the expenditures made by drug abuse treatment facil-

fties. Using the states of the North Central reglon as. the basis for the

‘analysis, states with mandates have treatment centeg;f;ba;y;pean;éprox»
‘imately $3.15 for each full time employee %n the state; whereas, states
with no mandates spend at the rate of $2.94 per worker. The difference {n
 insurance liability 1is even greater. In states with_ mandates,w insurance
carriers reimburse treatment facilities at a rate of 89 cents for each
workﬁr; while, in states with ﬁo mandate, the reimbursement rate {s only 25
cents, Where £§Cal expenditures rise on the average only 21 cents corres-
ponding to the existence of a ﬁandate, insurance costs ingrgasg by 64

cents. Thus, as with the czse of alcohol treatment costs, the existence of

maﬁdates shifts the burden for the payment of these i{llnesses from the

public sector to the private health insurance sector. Current insurance

carrier actuarial estimates show that the marginal premium for a new drug
abuse, treatment policy rider will cost the group Insuraace provider

approximately $3.16 per employee per year.
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- A-2850.

New Jersey
School Boards Association

Headquarters: 413 West State Street, P.O. Box 909, Trenton, New Jersey 08605
Telephone (609) 695-76Q0

The New Jersey School Boards Association supports with amendments the ACS for
T This bill would establish uniform standards for pre-employment and
’femployment drug tests and to that end contain detalled requirements on.when
‘employers can administer drug tests to employees and applicants and when )
disciplinary action can be taken against employees. . .. ... . ..

' POSITION STATEMENT
ACS for A-2850 (Littell/Foy)

DRUG TESTING IN THE WORKPLACE

NJSBA strongly requests the following amendments to A-2850:

- 1.

2.

However, NJSBA supports the ACS for A-2850 with amendments for several reasons

Most importantly, NJSBA seeks to eliminate the provisions in
the bill that would allow employers to megotiate with
employees to prohibit or permit drug tests. Ihesevprovisions
could undermine a-board's managerial prerogative to examine
teachers who are having performance problems or exhibiting
unusual behavior. These provisions would consequently
interfere with_the board's ability to protect students against
unsuitable or dangerous teachers.

While it is true that a board would not be required to agree
to such provisions, negotiating if and when drugs tests are to
be administered dilutes the purpose of this act--to provide
uniform standards for drug testinga

NJSBA does not support authorized testing of job applicants by
pubiic employees.

1. NJSBAisuppo;ts state standards for the administration and

- 1240gVS/0010g cc

screening of drug abuse tests. These standards would
provide useful guidance for boards of education and would
eliminate the risks of improper screening and invalid
results. In addition, standards would reduce the likelihood
of multiple suits on issues of drug testirg that could occur
i1f each board administered its own test.

-over-

14 :Y
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Position Statement -
ACS for A-2850 (Littell/Foy) Page 2

2. NJSBA supports the standard of reasonable suspicion with
respect to employees as proposed in this bill.

3. NJSBA approves of the establishment of an Advisory Committee
on Drug Testing and requests representation on this
committee.

4. NJSBA supports random and routine drug testing as part of an
employee assistance program.

5. NJSBA supports with amendment the procedural safeguards
afforded employees for the right to a temporary leave of
absence to enter a detoxification program. The amendment
would require accumulated sick leave to be used for the
employee’s temporary leave of absence. If this sick leave -
is then depleted, the remainder of the temporary leave of - - . . .-
absence would not be paid by the public employer. B

6. NJSBA supports as a term or condition of employment the---
-identification of the practices to be used in the
administration of tests. T S
NJSBA urges you to consider our recommendations. In that way, A-2850 will -
provide uniform standards for drug testing. - -
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POSITION STATEMENT
A-2850

" NJEA opposes A-2850.

In recent weeks, NJEA representatives have attended various
hearings concerning drug testing. We have reviewed the testimony
of public and private employee and employer representatives, law-
enforcement officials, legal counsel, drug testing: experts,

education leaders, and other interested parties. - -

R - °

While we commend the efforts of the prime sponsorSfto protect the
rights of employees, we feel A-2850 will create more problems
than it will solve. Thousands of dollars of taxpayers' money
will be spent in litigation over the provisions of this bill.

We oppose A-2850 for many reasons, including:s

L )

There is a threat to the invasion of pr;vacy protectvon
in the Constitution of the United States.

The unreliability of drug tests which is confirmed by the
requirement for confirmatory tests is dangerocus. In the
meantime, employees may be suspended without pay.
Restoring pay and benefits after the fact does not make
an employee whole. There is no compensation for the
trauma, economic hardship, or humiliation inflicted.

There is an abserice of public clamor for drug testing of
school employees under any circumstances.

Confidentiality is impossible in a school environment,
Release of the results to other personnel of the emplover
on a need-to-know basis could include, in numerous

- districts, supervisors, board of education members, and

other school personnel. Careers could be ruined by the
mere fact a test was ordered regardless of the results.

The provision which allows employees to disclose to the
employer which prescription or non-prescription
medication is being used is intrusive and wviolates the
privacy of the employee. Persons with disorders such as
epilepsy may face harassment or discrimination.

(Over)
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. The provision for collective bargaining agreements
forces employee organizations to bargain from a position
of weakness. The right to test would be established.
Members would be forced to negotiate a protection they
already should enjoy under the Comnstitution.

Education Daily recently reported that a ten-member panel of the
nation's top educators and lawmakers, including Ernest Boyer of
the Carnegie Foundation; Frank Newman, president of the Education
Commission of the States; Governor Michael Dukakis of
Massachusetts; and others, agree that "drug use is a major

. problem in society and among school children that will be

remedied only by lmproved education and community eff@rts, not by
drug testing programs. _ o

NJEA recommends that an advisory committee be gS@@Qlishé&iéimilar
_"to ‘that found in the provisions of the bill in sectiomn 17; ‘page

i1, prior to legislative action on A-2850 or any similar bill
requiring drug testing programs. Drug testing of school
employees has far-reaching ramifications. A mandatory drug
testing program, under any circumstances, will affect the lives.

_j@bs and reputations of thousands of dedicated school employees.

" Three Assembly committee meetings have produced a 12-page -

Committee Substitute for a four-page bill. While some questlons
have been answered, many more have been raised and left unsolved.
We believe the Legislature is moving too rapidly on an issue of
this magnitude.

We urge members of the Senate Labor Committee to oppose A~2850.

. DTC:RJP:mn

4/6/87
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My name is Jon Baver. I am a staff attorney with the
Legal Action Center, a public interest';aw firm that has
specialized for more wuas; a decade in issues involving

alcoholism and substance abuse. The Center has worked in

" New Jersey, New York and other states to address the problens

caused py workplace substance abuse, pfoviding legal assis-
tance,vinformation and advice on these issues to drug and
alcohol treatment programs, eméloyee assistance programs,
government agencies, businesses, unions and individuals.

The Legal Action Center has drafted proposed 1e§isla=
tion to regulate the use of drug testing in employment.

The goal of oﬁr legislative proposal (a copy of which is
attached) is to authorize employers to take effective steps
against the health and safety hazards caused by impairment

in the workplace, while rrotecting employees against unneces-
sary intrusions into their privacy and the danger of inac-
curate test results. Our proposal also seeks to encourage
employers to provide employees having subétance abuse prob-
1emsvwith an opportunity to obtain treatment.

The "“Preemployment and Empldyment Drug Testing
Standards Act" recently passed by the New Jersey Assembly
has similar objectives. 7Tn our view, however,‘the Assembly’
biil is severely flawcd because it authorizes testing even
when an employer has no reasonable basis for believing that |

a particular individual is impaired by or is using drugs on
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the job. The legislation passed by the Assembly would
permit drug testing in many situations where testing is

unnecessary and unreasonably invasive of the rights of New

Jersey citizens. For this reason, we urge that substantial

changes in the legislation be made before the Scnate passes
a bill on this issue.

The Assembly bill also'includes some very good
provisions establishing minimum standards for drug tgs@igg,

which should be retained in any Senate legislation. The

Legal Action Center strongly supports the bill's requirements

that positive tests be confirmed by gas chromatography with
mass spectrometry (the most accurate technique currently

“available), that the Commissioner of Health esﬁablish‘énd
enforce standards for all technical aspects of drug tests,
that positive samples be preserved to permit retesting by
the employee, that employers distribute a written policy
statement before conducting any tests and that the con-

fidentiality of test results be guaranteed.

The Assembly bill, however, permits testing in both

the private and public sectors in far too many circumstances.

The Fourth Amendment to the United States Constitﬁtion has
been interpreted by the courts to prohibit public employers
from engaging in drug testing unless the employer has, at a

minimum, a reasonable suspicion based on objective facts
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" could be used to justify testing every public employee.

“drug.”™ The latter grouna is so vague and broad that it

. 3
and inferences drawn from those facts that a-particular
person is usihg drugs. The Assembly bill goes beydnd this
constitutional limitation by permitting testing in the
public sectcfbnot only'ﬁhen thé employer has a feasénable
suspicion that an employee's j.b performance is beiry af-
fected by drug use, but also whenever performance "could

reasonably be expected to be affected by the influence of a

‘The bill also violates the Constitution by providing thaﬁ
"if an employee's sample produces a confirmed positive test

'teSult, it will be presumed that the employer had reasonable

suspicion to test. Courts have consistently held that a

search cannot be justified by its‘results: there must be

~reasonable suspicion at the outset.

The Assembly bill gives private employers virtually
unféttered discretion to require employees or applicants to
Subﬁit,té drug tests. While the Fourth Amendﬁent only . |
applies to governmental actioﬁ, we believe that any legis=
lation regulating drug testing should hold public and private
employers to the same standardg testing should only be
pefmitted on the basis of reasonable suspicion. :The Fourth
Amendmeht reflects values that are fundamental to all personé

in our society regardless of whether they work in the public
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or private sector. Drug testing requires individuals to
expose ordinafiiy private bodily functions to the scrutiny
of others. Authorizing drug tests on a random or routine
basis where no suspicion of drug use exists, as in the
Assemply bill, is an unwarranted infringemcnt of personal
dignity.

Moreover, testing on a random or routine basis is not
necessary to maintain a safe and efficient workplace. -Good
supervision is all that is needed to ensure thg;wany‘emgiqyee
idisplaying job performance deficiencies is either disciplined
or referred to an employee assistance program for help.

Drug testing may be useful to corroborate a suspicion that
a particular employee is under the influence of drugs on
the job, but a positive ﬁest,kstanding alone, is not proba-
tivetof impairment because the tests cannot determine how
recently a substance was used.

The administration of drug tests on a random or
rbutine basis will also produce unavoidable errors causing
many innocent persons to be wrongfully stigmatized as drug
users. Even if tests are confirmed by gas chromotagraphy
with mass spectrometry (GC/MS), as required by the Assembly

bili, many opportunities for human and ﬁechanical error |
Errors may occur if samples are mislabelled

will remain.

or contaminated, if equipment is not properly cleaned between
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tests, if the temperature, pressure and storage conditions

of the urine samples are not rigidly contreolled. When drug

. testing is used on a population in which the vast majority

of individuals have not used drugs (asris the case when
employees or applicants are tested withoutvprior'suspiuion
of drug use), a distreséingly large proportion of the posi-
tive test results will be false positives.

‘One of the good features of the Assembly bill is

Cits requlrement that public employers pr©v1de a temporary

leave of absence to an emplovee wh@se sample reveals the

- presence of an illegal drug so that the employee can obtain

treatment. This is a sensible and effective respénse to
the‘problem of»workp1acefsubstance abuse; Permitting em-
ployees who suécessfully overcome their substance abuse
problems to return to work provides a strong incentive for
employees who are abusing drugs to confront their problems

and seek treatment. Employers will benefit by retaining

the services of experienced workers instead of having to

replace them with new employees who will require expensive
training. The Assembly bill, however, does not require
private employers to provide the same treatment option:_ We
beiieve that it should. | R e
As I mentioned, the Legal Actibn Center has drafied.

proposed legislation on drug testing. A copy of our bill

e &X



6
is attached so that you can examine an alternative épproach
to this comple# issﬁe. I have alsé attached a copy of a
policy and information statement on workplace drug testing
prepared by the Legal Action Center which discusses some of
the iegal and practical issues.

Thank you for your attention‘te our views on this

issue.
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DRUG TESTING LEGISLATION

Section 1: Policy
It is the polic:’ of the State to implement effective measures
to eliminate alcohol and substance abuse that threatens health

and safety in the workplace and to protect all employees against

' unreasonable invasions of personal privacy and deprivation of

‘rights arising from suspicicn of alcohol or drug abuse. It is a

the policy of the State to encourage rehabilitation of employees

who are accurately identified as alcohol or substance abusers sg

that they may continue or resume employment. Accordingly, this

‘legislation permits erployers‘to use reliable drug.testiﬁg proce

dures to screen certain job applicants who have been offered
employment and employees who are suspected either of being impaj
due to alcohol and substance abuse or of abusing alcohol or druc

on the job, and prohibits employers from taking adverse employmi

actions against any applicant or employee solely on the basis o

drug or alcohol test results. This legislation further require
employers to allow employees whose job performance is affected

substance abuse to obtain rehabilitation.



Section _2: Definitions

When used in this article:

A. "Drug testing procedure" means the taking of and analyzing
body fluids or materials from the body for the purpose of detecting
the presence of alcohol or controlled substances.

B. "Controlled substance” neans a substance as defined in

[applicable saction of state or federal law]

C. "Alcohol abuse" means alcoholism or alcohol abuse as those
terms are defined in [applicable section of state or federal law]
D. "Drug abuse" means drug addiction or drug “abuse as those
terms are defined in [applicable section of sﬁaﬁélér;fééeiél iaﬁ]

E. "Employer" means any private, public or governmental bureau,

. department, agency, person corporation, partnership, or association

located or doing business within the geographic boundaries of the’
State of who employs four (4) or more persons. k

F. "Employment agency" means that term as defined in
[applicable section of state or federal law]

G. "Employee" means any person who is rendering services
within the State of for compensation to any employer

located and/or doing business within the geographic boundaries of

the State of _ .

"H. "Applicant" means any person who is offering services for
compensation to any employer located and/or doing business within

the géographic boundaries of the State of .

I. "Licensed laboratory" means a laboratory that has met the

requirements established in [applicable section of state or federal

law].
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Section 3: Limitations on Drug Testing for Employees
A(l). Except as provided in paragraph 2 of this section, no
employer may demend, require or request’that any employee take or
submit to drug testing procedures as a condition of continued
employment, promotion or receipt of any emjplvoyment"beneefit°
(2) . An employur may require a specific employee‘to eubmitvto
a drug testing procedure if: |
“ (a) the employer has a reasonable suspicicnvbased on spe-
; c;flc @bjectlve facts or‘reasonabie infeﬁenees drawn frcm euch
facts that the particular employee is either abuslng alcohol or
controlled substances on the job in vielation @f;establlshed
~rules or is impaired by reason of alcohol or substance abuse in
the perfermancebof job duties and responsibilities; and
(b) prior to administering ﬁheifest procedure, the emplo
has provided‘the particular employee with a written statement
describing the objective facts and inferences that are grounds |
for the test and a copy of the employer's written pelicy, as
described in section 5(A) (1);: and
(c)} the employer has‘an aleohel and substance abuse educ
tion program that prevides'to all supervisory perSonnel and em-
plcyees education and training on the dangers of alcochol and
substance abuse and offers referral to, or prov1des, treatment

services.

/2 X



Section 4:

Limitations on Drug Testing for Applicants

A(l). Except as provided in paragraph 2 of this section, no
employer or empléYment agency may either (1) demand, require o¥
request that applicants for employment take or sgbmit to a drug
teéting procedure or (2) make as a condition of employment a

negative result on a drug testing prucedure.

(2) . An employer or employment agency may require a specific

applicant who has been given a conditional offer of employment to

submit to a drug testing procedure as part of a requireq medical
examination if: : f; _ ;_:‘ . |
o (a) the position conditionally‘offeréaufévﬁﬁé‘apﬁiiEant
is‘of such nature that impairment from alcohol or substance abuse
‘would cause a direct and immediate threat to the safety of the
Apublic or other employeés; and |

(b) the employer has a reasonable suspicion based oﬁ spe-
cific objective facts or inferences drawn from such facts that
the particular applicant is currently abusing alcohol and sub-

stances and such abuse will substantially impair performance of

the particular job duties and responsibilitieé: and

{(c) prior to administering the test procedure, the employer

has provided the particular applicant with a written statement

describing the objective facts and inferences that are the grounds

for the test and has provided a copy of the employer's policy, as

described in section 5(A) (1).
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Section 5: Administration of Drug Testing Procedures .
. A. -An employer who administers drug testing procedures pursual
to-Sections~3'or~4»must comply with all the following requirement
(1) the employer shall provide all persons tested with a writt
pbiicy that identifies the circumstances under which persons may
be required to subm.t to drug testing prbcedures, the particular
test procedures, the controlled substances and/or alcohol that
will be screened and the ccnsequences of a positive test result.
The:employer“s policy must incorporate all prq%isions>g§ythis
article; | o n |
‘fé) tﬁé employer shall use only a licensed léﬁéEatcry”to test
-lﬁééy:fluids or‘materials for alcoheol or controlléd substanées;>
7 »(3)_ The employer shall establish a chain of custody procedur:
Vfof both sémple collection and testing that will verify the iden
tity,of each sample and‘test result;
(4) the employer must:
(a) simultaneously collect two samples in separate con-
téiners; and
(b) confirm any sampie that.tests pcsitivé by teéting tj

second sample by gas chromatography with mass spectrometry or ar

equivalent scientifically accepted method that provides quantit:
~ tive data about the detected drug or drug metabolites; and

. (c) provide the person tested with an opportunityf'at h;
or her option and expense, to have a blood sample drawn at the

time the urine sample is provided, and preserved in such a way

5
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that it can be later tested for the presence of alcohol or con-

trolled substances;

(5) A laboratory may report to an employer that a urine sample

- is positive only if -both the initial test and confirmation test

are positive for the particular controlled substance and/or

alcohol;
(6) The employer shall provide the person tested with a report

of the drug test result that includes the following information:

(a) the type of test conducted for both initial screening

and confirmation; and 7 .

(b) the results of each test; and

(c) the detection level, meaning the cut-off or measure

‘used to dlstlngulsh positive and negative samples, on both the

initial screening and confirmation procedures, and 7

(d) any other information provided by the laboratory to

the employer concerning that person's test;
(7) In the event of a negative test result, the employer

shall destroy within 30 days all records, reports and other docu-

ments in its possession related to the test and shall not there-
after make reference to the test in any employmeni related pro-
ceedings.

(8) The employer shall ensure that all pésitive samples are
preserved in a condltlon that will permit accurate retestlng for
a perlod of not less than ninety (90) days after the person tested

receives the result. The employer shall provide each person who

has a positive test result with an opportunity to have the pre-
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served sample retested at an independent laboratory selected by

~ and at the expense of the person tested.

Section 6: @ Conseque=~=c r* a Positive Test Result

A. All applicants and employees shall have an opportunity to
present evidence rebutting the employer's right to test and the
significance and accuracy of the test result.

B. Except as provided in paragraph C of this section, an
employer may take disciplinafy action against an employee whose
test result is positive if that employee has been afforded a
_ reasonable opportunity to oktain treatment, and thereafter the
employee remains unable to perform the functions of his or her
job or occupation in a reasonable manner, orihis or her continue
employment would constitute a direct threat to the safety of
others. An employée shall be permitted to select the particula:
treatment program in «i.l<. l.e or she willvparticipate, The em-
ployer shall, whenevef necessary for treatment and reasonably
pcssible; permit an employee to: (1) have a part time or modifi
work schedule; (2) be tempcrarily reassigned to an appropfiate
job; and (3) use administrative,vsidk’or vacation leave and lea
without pay to obtain treatment.

Ca‘ An employer may suspend from active duty an employee
whose alcohol or substanCé abuse problem poses a direct threat
the safety of others urntil such employee has participated in

treatment and is able to resume safely his or her duties.
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D. An employer may take disciplinary action against an employee
who has a positive test result if, after being afforded a reason-
able opportunity for treatment, such individual is unable to
perform the funétions of the job or'occupaticn in a reasonable
manner or his or her continued employment would constitute a
direct threat to property or the safety of others.

E. Nothing contained in this subdivisiqn shall be construed
to prevent the discipline of any employee who has violated an
established rule prohibiting the sale, possession or use of §1coh¢l

or controlled substances on the job. .

Section_7: Confidentiality
and the agents

A. Employers, employment agencies, laboratories

‘therenf who receive or have access to information about drug test .

' results or aicohol or substance abuse treatment shall keep all

information confidential. Release of such information shall be

solely pursuant to a written consent form signed voluntarily by
the applicant or employee, except where such release is compelled

by legal process. The consent form must contain, at a minimum,

the following information:

(1) the person who is authorized to obtain the information:;

(2) the purpose of disclosure;

(3) the precise information to be disclosed: and

(4) the duration of the consent.
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Section 8: Violations of the Act

A. A'person alleging a violation of this act shall have a
cause of action in any courtvof appropriate jurisdiction for
injunctive relief and damages.

B. Any employer, employment agency or laboratory found in
violation of this act may be liable for: |

(1) actual damages for eccnomic, bodilybor psycholcgical harm
sustained as a result of such féilﬁre;

| (2) punitive damages as allowed by a court or jury; and

:iéjAthe costs of the action together with reasonable attor-

ney's fees. ‘
A wclh In addition to any other penalties provided herein or by
ény other law, any employer, employment agency, laboratory and
‘Sagent‘theréof who releases inf@rmatioﬁ in violation of the confi
dentiality provisions of section 7 shall be assessed a civil
penalty in an amount not less than one thousand dollars ($1000)
‘and not more than five thousand dollars ($5000), as determined %
the court, to be paid to the subject of the test procedure and
shall be liable for the costs of the action together with reasor

able attorneys® fees.

Section 2: Relation to Employer'’s Collective Bargaining
Agreement, Contract or Policy

Nothing in this Act shall supersede any collective bargaining
agreement in effect on the effective date of the Act. Any cclli

tive bargaining agreement commencing on or after the effective
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" “any person or circumstances is held to be ;nvalld

date of this Act, or any employment contract or company policy, may
authorize drug testing practices provided that such practices are

consistent with the provisions of sections 2 through 8 of this Act.

Civil Service Law

Section 10: Relation.to

Nothing in thi: Act shall diminish the rights of employees

granted or established pursuant to the Civil Service Law.

- Section 11: Severability

If any provision of thls article or the appllcatlon thereof to

such 1nva11d1t§

~shall not affect other prov151ons or appllcatlons of this artlcle

"which can be given effect without the invalid prov;sxon or appli-

cation, and to this end the provisions of this artlcle are sever-

able.

Section 12: Effective Date

This statute shall become effective on January 1, 1988.

2/5/87
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LEGAL ACT'ON CENTER 153 waverty Pace, New York, NY 10014-3848, (212) 243

April 20, 1987

Senator Raymond Lesniak, Chairman

New Jersey State Leglslature

Senate Labor, Industry and Professions Comm;ttee
State House Annex, CN-068

Trenton, New Jersey 08625

Dear Senator Lesniak:

I would like to thank you and all of the members of Labor,
Industry and Professions Committee for listening to the

--views of the Legal Action Center at the public hearing on

. _ drug testing held on April 9, 1987. I hope that my testimony
e on thls issue was helpful. - )

I am enclosing two statements on drug testlng that have\been
prepared by the Legal Action Center. These explain in
detail why we are opposed to any random or routine drug
testing in employment and give examples of individuals who
have unfairly been denied employment opportunities because
of inaccurate drug test results. I would appreciate it if
you would make these a part of the record of the hearing,
‘along with the written testimony that I submltted to the
Committee on April 9th.

If there is any additional information that I can provide
that would be helpful to the Committee, please let me know.

Sincerely,

P

Jdn Bauer
- Staff Attorney

‘Enclosures

cc: Senator Jackman
Senator O'Connor
Senator Cardinale
Senator DiFrancesco
Dale Davis, Committee Ai@g

Board of Directors Arthur L. Liman (Chairman). Peter Barton Hutt (Vice Chairman), R. Palmer Baker, Jr.. Eric D. Balber, Ehizabeth Bartholet, W. Haywood Burns, Patrick R Cow|
Harlon L. Dalton, Robert J. Geniesse, Diana R. Gordon, Nea! J. Hurwitz, Thomas B. Kirkpatrick, Jr.. Barbara A. Margolis, Daniel K. Mayers, Michael Meitsner, Mark C. Morrit, Rober G
Robert C. Penn, Richarc Pruss. Telford Taytor. Norman Zinberg  Sta#f Margaret K. Brooks (Director/President). Paul N. Samuels (Executive Vice President), Jon Bayer, Noran J.
Yolands Irizarry, Catherine H. O'Neill, Elien M. Weber Paralegals Alice Gieason, Barbara A. Lerner
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LEGAL ACTION CENTER’

INACCURATE DRUG TESTING: A FEW EXAMPLES

Recernit news feports that drug tests conducted on em-
ployees involved in the Amtrak-Conrail accident may have to
be thrown out due to improper testing procedures have once
again focussed public attention on the inaccuracy inherent in
urine testing for drugs. Studies by the General Accounting
Office, Centers for Disease Control and College of American
Pathologists have documented high error rates by_ia%oratoriesn
These factors demonstrate that urine testingjisgsimplyjnot a
sufficiently accurate procedure on which to base a drug abuse-
free workplace substance abuse policy.

vIndeed, the numerous probleﬁs that can lead to "false
positives" -- from hislabelling.and other breaks in the "chain
of custody" to contamination of the sample to failure to use
state of the art technology to sloppy laboratory procedﬁres_nm
have led such reputable organizations as Harvard Medical Schocl
and the Journal of the American Medical Association to oppose
large-scale random drug testing (see articles attached).
Furthermore, the American Medical Association has opposed the
use of drug testing as a requiremeﬁt for certification of
airplane pilots, stating among other things thét the teéts
might result in more false positives than true positives.

The Legal Action Center has been recéiving a number of
calls from people fired from or denied jobs strictly on the

basis of a urinalysis test that may well have been inaccurate.
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DM is a 36 year old white man who was fired from his job as &

" When MF went for his pre-employment physical, he was regquired

‘were informed was their own, and told to sign their names.

2

Some examples typical of the experiences'we hear about follow

DH, a 25 year old black woman and single mother, was on welfa
until she was hired as a corrections officer. A drug test sh
was ordered to take came up positive for cocaine, in spite of
the fact that an independent test DH had done that same day
came back negative. DH was terminated without any right of
appeal. She is once again unemployed. '

maintenance man because a urine test came back positive for

marijuana. DM also had the foresight to have an independent
test done the same day, and that second test came back nega-
tive. Despite this conflicting infermation and a good work

history, DM is on unpaid suspension pending arbitration.

MF, a 35 year old black man, had worked for four years as a
peace officer when he applied for a job as a court officer.

to provide a urine sample. A few minutes later, he was told
he had to provide a second sample because the first was erro-
neously labelled as belonging to another applicant with the

- same last name - a woman. After all this confusion, his test

came back positive for marijuana. MF denied using any illege
drugs; this claim was supported by his employment history anq
his volunteer work with several youth organizations that have
strong anti-drug stances. Despite his strong background and

recommendations, MF's offer of employment was rescinded.

JD is a Military Policeman in one of the Armed Forces. He
and a number of other MP's were reguired to submit to a randc
drug test. The day after the test, all of the persons testec
were called back to the site of the test and informed that
there had been a mistake -- no one had remembered to tell
them to write their names on the labels of the jars to avecid
mixing up the samples. Instead of the MP's giving another
sample, however, they were each handed a sample that they

They did:; JD's result came back positive for marijuana despit
his contention that he does not use any drugs.
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" of drug use.

LEGAL ACTION CENTER

- . The Case Against Random Drug Testing

SUMMARY
The national debate about drug abuse in the workplace
has focused on one of the most controversial and least
effective tools for dealing with thé problem == random drug
testing. Random testing means mandatory periodic testing

of all members of the workforce. It usually occurs once or

twice a year, without regard to job performance, or suspicion

°

Random drug testing does not work. It is not an eéffec=

tive way to identify impaired employees, even in safety-

related-jobs. That is the consensus of the drué abuse

_prevention and treatment‘field,'which has the greatest

expérien;e in this area and the least enthuéiasm for the.
practice. The reasons why random drug testing is not a
useful weapon in the war against drug abuse are many, and
are described in the section immediately following this
summary.

Not only is random drug testing ineffective, it is
often a barrier to the elimination of drug abuse in the
workplace. Drug testing may give an employer a false sense
of'security, and prevent the implementation of the one
methodology that we know does effectively reduce drug abuse -
- comprehensive employee assistance programs designed to

educate the workforce about alcochol and drug abuse and
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2
»refef those who néed it to appropriate tréatmento Random
drug testing is also very'harmful'to morale and the relation-
ship between management and labor.

Random drug testing is expensive, ineffective and

often even counter-productive. Employee assistance pfograms
are cost-effective, and they work. The only possible con-
clusion we can draw from these two facts is that employers
should establish EAPs, and stay awéy from randqﬁmdrug ﬁ?stm

ing.
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Random drug testing is not an effective way to identify
impaired emplovees.

There are a variety of reasons why random testing does
ﬁot work. First, urine testing is so expensive that most
employers can afford to test all employees at most once or
twice a year. Employees often know when the test will occur
and most drug abusers can stay clean for the few dayé it

takes to beat the test. Even if a drug abusing empléyee

-does not know when the test will be réquired,;he’cr she

might be clean at the time of the test. Either way, the

restbof'the yearlemployees with drug problems will feel
free to use drugs.

Second, urine tests are not feliable because they are
often inaccurate. (Indeed, there are recent indications
that faulty procedures might render worthless the tests
conducted after the highly publicized Amtrak train accident).
This means that some dfug abusers will escape detection.

It also means that employees who are not abusing drugs will
be falsely accused and unfairly forced into treatment or dis-
ciplined. This 1attervproblem is particularly acute in
workplaces where the overwhelming majdrity of employees do
not abuse drugs. In such worksites, the number of false

positive drug test results may equal or exceed the number
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-of true positive results, even with the most widely used .

tests.?!

Moreover, a single positive drug»test result == even
if accurate =-- does not provide the information eﬁployers
and the public need to know to ensure safety in critical
industries.  Since a urine test cannot determine the amount
of drug ingested or the time it was taken, a positive result
cannot determine impaired performance. At its annual meeting
in December of 1986, the American Medical Asscciation:aéopted

a statement on drug testing that reads in part:  "The results

. do not give any indication of the pattern of drug use...,

whether the individual abuses or is dependent on a drug, or

‘whether an individual is impaired physically or mentally by

the use of the drug."
An accurate positive result reveals only past drug use
that may or may not affect performance. Given the nature

of random testing, this means that employees who occasionally

‘use drugs at home may be "caught" while those whose drug

use at work endangers safety may escape detection. 1In

- other words, the net isbboth too large and too small.

Random urine testing penalizes people whose behavior is not
affecting safety while it allows impairéd employees to
remain on the job pcsing a threat to their fellow workers

and the public. To be truly effective as a deterent, an
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- employer would have to tes£ all employees two or three

times a week. Indeed, it is worthy of some note that

urine testing does not address at all the single most abused
drug in our society =-- alcohol. And alcohol abuse is by
‘far the more serious problem at the workplace.

Random drug testing is simply not the responsible way

to proceed to rid the workplace of drugs. Drug abuse preven-

tion and treatment professionals agree that a. single positive

drug test result -- even if accurate =-- is an_ingpﬁ;i;ééﬁp»
basis on which to conclude that an individual is a drug

user or abuser. No competent physician would base his
diagnosis of'any illness on the results of a single labora-
“tory test. A positive drug test result, like any other
medical test, is useful only to confirm a clinical impression
that an abuse problem may exist. In other words, a drug

test is useful to determine whether an employee who has
exhibited declining work performance and increasgd ébsenf1>,,
teeism may have a drug abuse problem. While a positive

. drug test may be a tip off that a condition which is not
_.apparent actually exists, a gualified phyéician would take
action based on that result only if it were consistent with
the "individual's history and clinical evidence of a drug

abuse problem. If a discrepancy exists between the drug
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6
test result and the other evidence, the test result must be
guestioned. |

Yet most employers who randomly test employees who
éxhibit no signs of abuse ignore this fundamental principle
of medicine° Instead, solely on the basis of a Single test
result, they jump to the conclusion that a drug problem |
exists even though other evidence points to the contrary
conclusion. | .

On the other hand, there are tests that Qgg detect.“ S
impaired performance. Coordination tests and other:simuléted
- tests can directly determine the ability to pérf@rm"tasks¢
The Los Angeles Policé Department, for example is currently
using a systematic battery of coordination, behavior and
vision tests to determine whether persons arrested for
impaired driving are under the influence of drugs and, if
so, to identify the specific drug the person has used. The
"National Highway Traffic Safety Administration, after con-
ducting two studies of the LAPD's drug recognition program,
concluded that the procedure provides trained officers with
....the ability to accurately recogﬁize the symptoms of many
drugs, and that a blood test confirmed the existence of the
particular dfug in virtually all cases.? And scientists

routinely use simulated driving and flying courses in experi-
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ments to study an individual's performance during and after
drug ingestion.

| Coordination and simulated task tests, which directly
measure impairment, can be applied in the workplace. Simu-
lated tests are certainly more usefﬁl than drug tests because
they detect not only drug-impaired performanée, but also
impairment that is attributable to problems other than drug
abuse. Given that it is possible to test directly for
impairment, it is senséless and ineffective to use a pro- -
cedure that tests for only one condition == drugqabuse*-;,
(that an employer has no evidence exists) and that provides

no basis for firm conclusions about impairment.

Random testing is counter-productive in the fight against
drug abuse in the workplace. ‘

Random drug testing is not just an ineffective tool for
identifying substance abusers in the workplace or creating
a safe work environment. It is also ¢ounter—productive to
the goal of identifying ahd treating drug abusers.

First it seriously underminés the employer's natural
lines of defense -- his supervisors and his own observation
of eémployee performance and attitude. Experts in the field
of alcohol and drug abuse prevention and treatment have

determined, after years of experience, that the best way to
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identify substance abuseré in the workplace is to have an
informed workforce that knows thé signs of an employee who
may have a substance abuse problem and is prepared to act

on those signéls by confronting the individual and referring
him or her for assessment by a qualified professional and,
if necessary; treatment. Traditionally,_supervisérs and
co-workers have been very reluctant to intervene and refer
-individuals for treatment even in the face of bvezwhe}ming'

evidence of trouble. Implementation of a drug testing ---.

. .program increases this reluctance because it encourages -: :-:

‘supervisors and co-workers té pass the buck and rely'solely
on drug testing to identify abusers. v

A random drug testing may also give the employer a
false sense of security that lulls him inﬁo ignoringbthe.
most reliable evidence of substance abuse =-- a decline in
personél appearance, work performance and attitude.

Finally, drug testing creates a confrontational work
environment that discourages troubled employees from seeking
»treétment voluntarily. Random testing is based in large
part on the prémise that employees will not‘voluntarily
seek treatment for a substance abuse problem and, therefore,
must be caught "red-handed." This premise is dead wroné.
Persons who understand the disease of drug abusevknow that

troubled employees will come forward for treatment if they
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are-assured that they can obtain trgatment in a confidential
setting and will not be disciplined or terminated simply
because they have an abuse problem. By implementing a drug
testing proéram, howéver, the eméloyer Sends the message
that it is only interested in catching abusers, not treating
them. In this confrontational environment, the troubled
employee will not identify his problem for fear of losing his

" job or being stigmatized.

Just as there is a consensus’in the-drug“ébﬁée pre?en»
tion and treatment fieids that urine testing is inéffective
'and'countér—productive,-there is also virtual unanimity
| that effective techniques do exist for combatting drug
abuse in the wbrkplace. Comprehensive eduéaticn and treat-
ment programs that explain the dangers of substance abuse,
traih supervisors and peers to refer troubled employeéé énd
rgrcvide appropriate treatment are clearly what is needed.
With such Employee Assistance Progréms (EAP), troubled
employees are far more likely'to come forward willingly for .

treatment or be referred by supervisors or éo—workérs.
Invasive surveillance procedureé are not necessary. EAP's
not only have a well-established track record for success

in treating employees and enabling them to return to work,
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"on peer referral. The peer model, which relies on co-workers

-~1ike the airline industry, in which employees have erratic ..

work schedules and are largely unsupervised. From 1983 to

“and over onefthird were peer referrals from flying partners,

10
but they alsoc have the bgnéfit of being available every day
of the year rathc. ...... .n a random or sporadic basis.
The experience of EAP's in safety-sensitive industries
demonstrates their success iﬁ attracting and treating

troubled employees. For example, the Association of Flight

Attendants (AFA) established an EAP in 1980 that was based

encouraging colleagues who exhibit potential problem.behavior

to seek help, is particularly appropriate in industries,

1988, over half of the AFA's EAP cases were self-referrals

union representatives and EAP~committeé members. The remain-
ing cases were supervisor referrals.?

The Air Line Pilots Association (ALPA) also established
a peer-model EAP in 1974 to deal primarily with alcohol

abusing pilots. One of the primary goals of the progranm

was to change the counterproductive aspect of the Federal
Aviaticn Administration's (FAA) regulations which required
FAA declaration of a piiot's alcocholism problem aﬁd resulted
in the permanent lcss of the pilot's license. Such regula-
tion actually inhibited the identification of alcoholic

piléts, thereby creating a dangerous health and work situa-
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tion. Indeed, prior to 1974, when the program was es-
tablished, no pilot voluntarily sought or was referred by
co-workers for treatment.

The FAA ultimately decided to recognize alcoholism as
a treatable disease, to encourage rehabilitation and to
restore the licenses of rehabilitated pilots. This regula-
tory change in ¢onjunction with ALPA's education and inter-
vention program resulted in a successful EAP. .In t@e six
‘tion program and the FAA agreed to recognize alcoholism as
a treatable disease and to restore thé licenses of rehabil-
itated pilots, over 700 cases were handled, and 85% of
those individuals achieved long-term recovery and totai
abstinence from alcohol.%

ALPA's experience demonstrates that persons with sub-
stance abuse problems can be identified without random
testing if the employer demonstrates a commitment to offering
treatment, not taking pﬁnitive employment actions. Unfortu-
- nately, ALPA's enlightenmment in the area of alcoholism has
had no effect on the problem of drug abuse among pilots.
Because the punitive measures that once existed for alcoholic
pilots are still in effect for drug abusing pilots, ALPA's
EAP has treated virtually no exclusively drug abuse cases

since 1974. ALPA has concluded that "persons using illicit
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substances will not darewcome.forward until and unless
there is a constructive rehabilitative program which will
deal fairly but effectively with the problem."3

The federal government's experience with EAP's also
demonstrates that troubled employees will seek treatment if
provided with an effective opportunity forrrehabilitation.
In 1985, 68% of the federal employees who sought counseling
for alcohol, drug or emotional problems (37,119 pers?ns)
- were voluntary or self-referrals, and 32% or L?f587_pe£scns
- were involuntary or supervisory referrals. Treatment proved
extremely’successfuls' 80% of approximately 14,000 employegs
who were in an alcoholism treatment program in 1985 were
restored to their jobs as fully functional workers, and 75%
of approximately 2800 employees in drug treatmgnt programs
were restored to their jobs.®

Similarly, the EAP of one financial institution, the
Royal Bank of Canada, has dealt with over 3,000 employees
 in'its four years of nationwide operation and 79% of those
" persons were self-referrals. The Bank has treated over 700
- persons with alcohol or drug problems and has reached such
indiViduals through education and training,‘not drug test-
ing.” |
In a fecent survey by the American Management Assoéia=

tion, corporations across the country identified EAP's as
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the most effective tool for dealing with substance abuse
problems in thé workplace. The AMA;conciuded on the basis
of in-depth interviews that “"smart supervisors (people who
know how to spot possible impairment and intervene), backed
by an aggressive prpgram aimed at stopping abuse and provid-
ing rehabilitation, are by far the most important agents in
bthe drive for a drug-free workplace." Incidence-of-referral

data frém 500 corporations demonstrated that in all ébrpcru

f

|

|
ations; regardless of whether they conductedbdrug tests, a : 'f
iraining and educational initiative resulted in a significant f
increase in referrals. Among companies that did not test, {
the referral rate was more than double if an educational [
initiative was present, and the rehabilitative referral ;
rate tripleé in companies‘engaged in drug testing. This 0
data also demonstrates that a subétance abuse education and J
intervention program, standing alone, is as effective in f
identifying troubled employees as a drug tésﬁing program. & ‘

Several studies have also examined the cost effective-

ness of treatment. According to twelve separate studies, [
troubled employees aftér«tfeatment show a reductién of 26 !
to 69 percent in total medical care utilization; a reduction [
of 3é to 47 percent in the number of sick days used; and a |

reduction of 33 to 48 percent in the sickness and accident

benefits used. Many employers estimate that they recover
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$5 for every $1 invested in their employee assistance pro-
gram, and the airline industry has estimated that it recovers

$14 for every $1 invested.? These results demonstrate that

‘EAP's are not only effective in treating both alcohol and

drug abuse problems, but are also cost effective.

1. G. Lundberg, Mandatory Unindicated Urine Drug Screening:

(Still Chemical McCarthyism, 256 JAMA 3003, Dec. 5, 1986..

2. Richard Ccmptcn, (Nat;onal nghway Trafflc,Safety ‘Ad=
mlnlstratlon) 1d. f the
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5. Airline Pilots Association, Comments on Advanced Notice
of Proposed Rulemaking Number 86-=20, Control of Drug and
Alcohol Use for Personnel Engaged in Commercial and General

.Aviation Activities (Docket N. 25148), February 24, 1987.

6. Offlce of Personnel Management Federal Emlovee Counsel-

7. ‘Telephone Conversation with Don Baran, Manager of Royal
Bank of Canada's Employee Assistance Program.

8. . American Management Association, Drug Abuse, the Work-
place Issues, 1987. ‘

9. ALMACA, In Focus citing K. Jones and T. Vischi, U.s.
Department of Health and Human Services, 1979.
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JOINT STATEMENT OF JACK ARSENEAULT, ESQ.
AND JACK M. SABATINO, ESQ.

TO: SENATE LABOR, INDUSTRY AND PROFESSIONS COMMITTEE,
NEW. . JERSEY STATE LEGISLATURE

FROM: JACK ARSENEAULT, ESQ. AND JACK M. SABATINO, ESQ.
DATE: MARCH 24, 1987

RE: DRUG TESTING LEGISLATION (A-2850; S-2565; S-2826)

We are private attorneys who have represented individuals
in a number of major urine testing cases in New Jersey. Specifi-
-cally, we jointly served as class counsel on behalf of all inmates

"in . the New Jersey state prison system in a 1983 federal class ac-

tion-entitled Denike v. Fauver, Civil No. 83-2737(DRD).. The Denike

‘case resulted in a settlement* with the State Department of Correc-

tions that eliminated the prior abusive practice of standardless,

" random urine testing of inmates. That settlement established

strict procedures for (i) administering drug tests, (ii) ensuring
proper chain-of-custody of urine samples, (iii) confirming pecsitive
test results by reliable means, and (iv) éroviding due pr&cess to
inmates before disciplinary sanctions could be imposed.

Webélso served as co-counsel for 18 plaintiff firefighters

in Cégpa v. City of Plainfield, 643 F. Supp. 1507 (D.N.J. 1986},
a recent federal court decision which has become a leading prece-

dent in the field. In Capua, Federal District Court Judge H. Lee

*A copy of the court-approved Stipulation of Settlement in the
Denike case is attached for comparative purposes as Exhibit A tc
this Statement.
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'Sarokip struck downras unconstitutional surprise ﬁrine testing--
conducted without any individualized reasonable suspicion or in-
dependent evidence--that the firefighters tested had been impaired
in the performance of their‘duties because of drug use.

We submit this s-ateme .t to the Committee in our capacity
as private citizens, having had some first-hand experience with
the 1legal and practial aspects of uriralysis testing as a means
to cdetect a person's ingestion or controlled dangerous substances.

The general message that we wish to convey to the Committee
is our strong belief that A-2850 (or any other proposed urine test-

---ing legislation) should ﬁot be adopted by the.Legis;atuﬁeawi;hout
:istribt; unqualified language that prohibits -urine testing of any

e employees-=public or private--in the absence of individualized rea-

sonable suspicion. In lieu of the definition set forth in §5(a)

- and §6(a) of A-2850, the legislation should define "individualized
feasonableySuspicion" as a reasonable belief, based upon objéctive
facts, that a particulzr ~—-;l-e2e has been impaired while in the
performance of his job functicns because of the effects of ille-
gally-ingested controlled dangcrous substances.

We strongly oppose  A=2850 in <the form that it narrowly

passed the Assembly for several reasons. Wé principally obiject

to the broadly-worded statutory exceptions in A-2850 to the general‘
reasonable suspicion standard the statute establishes in §3(b)(2).

Those exceptions would permit random testing of private employees

<
¥ 4

for a “"compelling interesz:z" {dzfined in §2(a)) or in a "high-risk
occupation” (defined in §2(i)). These proposed exceptions have
-2=
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the literal capacity to be invoked to authorize testing in most,
if not all,’private occupations. For example, a'building contfac-
tor could potentially require every carpenter, mason, architect,
electrician, plumber and laborer working for him on a construction
site to submit to random urine tests, in the name of a "compelling
interest" to protect other employees and/or the public.

Unlike some, we do not believe th%t the defects of 1-2850
can be solved by "tightening up" the exceptions to the. reasonable

suspicion standard with so-called narrower wording. On the con-
accepted, court-approved standard of reasonable suspicidn -would

————because they would subject innocent persons--without any reasonable

Vﬁasis to believe that they use illegal drugs in ﬁhe workplace-~-to
an invasion of their privacy, and to hinge their job security upon
the results of tests that are not absolutely accurate or reliable
as indicia of on—the-job impairment. The exceptions are unneces-
sary becausé‘there exist a vast number of effective conventional
means to detect Qn-themjob impairment resulting from illegzl drug
use (e.g., observations of supervisors or co-workers, absenteeism

~and time records, objective measurements of employee output) with-

blanche standardless testing.
We also disagree, on a policy level, with A-2850's distinc-

tion between private sector employees (§5) and public sector er-

ployees (§6). We recognize that the drafters of the Bill have lim-

3=
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trary, we believe that any exceptions in the statute to the widely-

- be both unwise and unnecessary. The proposed  exceptions-are unwise

out resorting to mass surveillance of all workers through carte




ited to Erivaté employees its stated Vexceptions to the general
testing standard of reasonable-suspicion in deference to legal
cases declaring unconstitutional the urine monitoring of government
employees without reasonable suspicion° Those legal cases derive,
of course, from the "state action” requirements that trigger the
constitutional protectiohs of thg Bill of Rights.

However, we respectfully submit that the Legislzture'éhould
afford equal protection against standardless drug testing to both

private and public employees alike. There is no rational reason

why a person's ability to protect his privacy and reputation should

'turﬁ on whether he gets his paycheck from the Governmenteor.from

a business. The intrusion on each is the same.- Taxi drivers emT

ployed by private cab companies should be afforded by this State
no less protection from indiscriminately°iﬁpqsed drug testing thar
bus drivers who‘work for public transit companies.

Indeed, the irony of the present staté of the law in New

Jersey is that inmates in our state penal institutions currently

have more legal rights to be free from random, standardless druc

|

testing than do law-abiding citizens in the private workplace. The

standards adopted for inmates in the Denike case illustrate this

incongruity, for they prohibit mass testing of inmates without rea-
sonable suspicion except after unsupervised furloughs, as part é§
an officer's written order to test a functional unit, or as a dis-

ciplinary sanction for past drug or alcohol-related infractions.

*See Exhibit A at pp.3-4, €5.
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We urge the Legislature to redress this social imbalance: private
workers should not héve less rights than incarcerated criminals
to protect their privacy and reputations!

In addition»to advocating an across-thevboard standard of
individualized reasonable suspicion without qualification, we also
urge the Legislature to amend A-2850 to include the following:

° affirmative safeguards and procedures
to require the proper ‘:hain-of-custody
of urine samples prior to the release
of the test results;

° affirmative safeguards and procedures
to ensure proper calibration and opera-
tion of laboratory eguipment wused in
testing samples;

° affirmative safeguards and procedures
to ensure proper training, supervision
and quality control of laboratory techni-
cians conducting the tests;

° prohibitions on employers taking adverse
actions against employees who have tested
positive due to a demonstrable likelihood
of innocuous "passive ingestion” of con-
trolled dangerous substances (e.g.,
undercover narcotics officers who inhale

~marijuana smoke while in the presence
of criminal suspects they are
investigating);

° prohibitions on adverse actions against
employees who have tested positive at
minimal levels non-indicative of actual
on-the-job impairment.
We offer these constructive suggestions because we sincerely
believe that a legislative remedy can and should be fashioned to
permit drug testing of certain employees--while at the same time

scrupulously protecting the personal and constitutional rights of

the vast majority of New Jersey private citizens who do not perform

JY9X
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their jobs while under the influence of controlled dangerous sub-

stances; We welcome the opportunity to provide the Committee or

any other members of the Legislature with whatever assistance that

we can provide to aid in accomplishing that goal.

ijsz |
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_ IT's A PLEASURE TO BE HERE THIS AFTERNOON, [’M ESPECIALLY
PLEASED TO SPEAK ON SUCH AN IMPORTANT TOPIC.

THE SUBJECT OF DRUG ABUSE IN GENERAL AND DRUG TESTING IN
PARTICULAR, IS MUCH ON THE MINDS OF THE AMERICAN PUBLIC. As
INDICATED BY THE (cToBerR 1986 EAGLETON POLL THAT “A CLEAR MAJORITY

"~ oF New JERSEYANS SUPPORT THE IDEA OF MANDATORY DRUG TESTING IN

THE WORKPLACE.,” o
THE DILEMMA FOR ANY PUBLIC FIGURE SERVING AT THE WHIM OF

THE VOTER IS THORNY, TO FOLLOW THE TENOR OF THE TIME, OR TO PROVIDE

'DIRECTION, PERHAPS AGAINST THE FLOW OF PUBLIC OPINION.

NOT THAT WE "N LABCR HAVE BEEN UNTOUCHED BY THIS PROBLEM,

WE'RE NO DIFFERENT FROM THE REST OF SOCIETY IN THAT REGARD.
BuT WHERE WE PART COMPANY WITH THE ADMINISTRATION IN WASHINGTON

AND SOME OF THOSE IN THIS STATE'S LEGISLATURE IS OVER THE QUESTION

~OF MANDATORY DRUG TESTING AS A SOLUTION TO THE PROBLEM.

© -~ WE BELIEVE THAT SUCH DRUG TESTING IS A KNEE-JERK, SIMPLISTIC
RESPONSE. TO A COMPLEX PROBLEM. [T COMES FROM PEOPLE WHO WANT
TO DO SOMETHING RATHER THAN NOTHING, BUT ARE UNWILLING OR UNABLE

~-TO- COME UP WITH CREATIVE, REALISTIC SOLUTIONS.

AT ExxoN’s Bayway REFINERY AND CHEM PLANT, WE OF TEAMSTERS
LocaL 877 STARTED OVER TEN YEARS AGO TO INSTITUTE A PROGRAM THAT
STRESSED REHABILITATION, NOT PUNISHMENT, FOR ANYONE FOUND TO BE
AN ALCOHOL OR DRUG ABUSER. APPROXIMATELY A YEAR AND A HALF AGO
WE WERE SUCCESSFUL, JOINTLY WITH THE COMPANY, IN STARTING AN
EMPLOYEE ASSISTANCE PROGRAM THAT OFFERED NOT ONLY ALCOHOL AND
DRUG COUNSELING, BUT ALSO MARRIAGE, FINANCIAL, STRESS CONTROL
AND MANY OTHER TYPES OF ASSISTANCE. THE SMALL AMOUNT OF PEOPLE
WITH SUBSTANCE ABUSE PROBLEMS LESS THAN 17, WHO ENTERED THIS
PROGRAM; DID SO WITH THE FULL KNOWLEDGE THAT ALL INFORMATION WOULD
BE HELD IN THE STRICTEST MEDICAL CONFIDENTIALITY, RECEIVE PROTECTION
UNDER THE FEDERAL REHABILITATION AcT ofF 1974 anND NEw JERSEY STATE

HANDICAP LAwsS,

STARTING IN LATE SPRING OF LAST YEAR, WITH RoONALD REAGAN

AND HIS FIRST LADY WISHING THEM GODSPEED, STATE, COUNTY AND CITY
OFFICIALS, ALONG WITH PRIVATE BUSINESSES ACROSS THE STATE SEIZED
UPON DRUG TESTING OF WORKERS IN THE MUCH VAUNTED “WAR oN Drucs.”
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Exxon CORPORATION, BEING THE BUSINESS AND INDUSTRY LEADER
THAT THEY ARE, COULD NOT ALLOW THEMSELVES TO BE LEFT AT THE STARTING
GATE. THEY INFORMED US 1IN DECEMBER OF LAST YEAR OF A PROPOSED
DRUG TESTING PROGRAM., THE MAIN THRUST OF THEIR PROGRAM WAS TO
IMPROVE SAFETY AND PRODUCTIVITY. AS PART OF THE POLICY ANY PERSON
REFUSING TO TAKE A DRUG TEST, OR HAVING A POSITIVE TEST RESULTS,
WOULD BE SUBJECT TO TERMINATION.

THE GROUND RULES REQUIRING A DRUG TEST IS "REASONABLE
SUSPICION,” THE DEFINITION OF THIS IS GIVEN AS BEING OBSERVED
IN AN UNFIT CONDITION, BEING INVOL/ED IN AN INCIDENT AFFECTINJ
" PERSON OFR PROPERTY, EXCESSIVE ABSENTEEISM, LATENESS, MOOD SWINGS,
THE LIST GOES ON AN ON. NOT SURPRISINGLY THIS IS THE SAME LANGUAGE
UsepD IN A-2850, THE POTENTIAL OF ABUSE OF SUCH A LOOSE STANDARD

~ |
IS OBVIOUSLY OVERWHELMING. AN INVESTIGATION BY LocaL 877, oF

: OUR. OWN AND COMPANY RECORDS, HAVE NOT REVEALED A ,SING_LE,{ °INCIDENT

' CAUSED AS A DIRECT RESULTS OF SUBSTANCE ABUSE.  ~  _
; ALSO THE CONSENT FORM THE COMPANY REGUIRES THE EMPLOYEE TC
SIGN WITH THE DRUG TEST, ALLOWS TEST RESULTS TO BE DISCUSSED WITH
ANYONE IN MANAGEMENT, IN EFFECT NEGATING ANY PROTECTION THE EMPLOYEE
HAS ~AND ULTIMATELY RELEASES THE COMPANY FROM ANY LIABILITY IF
THIS "INFORMATION 1S RELEASED TO OUTSIDE SOURCES.
We, oF LocaL &77, ARE OPPOSED TO MANDATORY DRUG TESTING[
THE STRONGEST ARGUMENT THAT EMPLOYERS HAVE 1S SAFETY FOLLOWEL
BY PRODUCTIVITY. MANAGEMENT HAS ALWAYS HAD THE ABILITY TO JUDGE
‘A PERSONS .JOB PERFORMANCE, AND HAVE REMOVED PEOPLE FROM THEIF
WORKPLACE THOSE WHO PERFORMED POORLY OR UNSAFELY. AND THESE ACTIONS
HAVE BEEN UPHELD NUMEROUS TIMES IN THE GRIEVANCE AND ARBITRATIO!
_PROCEDURE: ~ WHY NOW DO THEY HNEED A DRUG TEST TO MAKE THIS
DETERMINATION? -HAS THE LEVEL OF SUPERVISION SO DETERIORATED 17
THIS .'COUNTRY, THAT WE MUST NOW HAVE “BETTER DISCIPLINE THROUGH
CHEMISTRY?" .
EVEN DURING PROHIBITION, FEDERAL AND STATE AUTHORITIES DII
NOT GO AFTER THE DRINKER, BUT INSTEAD ALLOCATED MONIES TO FIGH
THE SMUGGLER AND BOOTLEGGER, |
WHAT HAs WasHINGTON DONE?  CuT FUNDING BY 506.7 MILLIO
DOLLARS, TO IMPORTANT SOCIAL PROGRAMS, PROGRAMS THAT DEAL DIRECTL

WITH SUBSTANCE ABUSE EDUCATION AND REHABILITATION., AS A MATTE
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OF FACT, IN THE NEWS JUST THE OTHER DAY, WAS A REPORT THAT THE

CIA, IN RETURN FOR ASSISTANCE TO THE CONTRAS, ALLOWED A PLANE

LOADED WITH COCAINE AND MARIJUANA, UNRESTRICTED CLEARANCE - INTO

THE CONTINENTAL UNITED STATES.
WHAT HAS THE STATE oF New JERSEY DONE? MARLBORO AND RUNNELLS

HOSPITALS ARE POSSIBLY THE ONLY REMAINING SUBSTANCE ABUSE TREATMENT
CENTERS IN THIS OSTATE, THAT ACCEPTED THE UNEMPLOYED, THE POOR,
THOSE WHO CHANCES OF PAYMENT ARE VERY SLIM, OR ACCEPTS PEOPLE
ON A SLIDING PAYMENT SCALE. THIS STATE AND COUNTY HAS CUT FUNIS
TO THESE TREATMENT CENTERS TO SUCH AN EXTENT, THAT THEY MIGHT
NOW HAVE TO CLOSE. THIS SHAME IS EVEN HARDER TC SWALLOW, WHEN
ONE REALIZES THAT RUNNELL'S HospiTaL, ArLcoHoLic Recovery UNIT,
DURING THE MID 1970's IMPROVISED TREATMENTS ‘AND SET STANDARDS

FOR SUBSTANCE ABUSE CENTERS ACROSS THE COUNTRY, IDEAS THAT HAVE
ONLY BEEN SLIGHTLY IMPROVED UPON ‘IN TODAY'S TREATMENT CENTERS.

WHERE WILL THOSE TERMINATED FROM GAINFUL . EMPLOYMENT GO FOR
TREATMENT? WHAT WILL THE FAMILIES OF THOSE TERMINATED D0? NoT
TO MENTION THE CUTS IN LOW-COST HOUSING, EDUCATION AND JOB TRAINING,
SURELY THERE IS SOME RELATIONSHIP BETWEEN DRUG ABUSE AND THE RISING
POVERTY LEVEL IN OUR NATION, THE CUTS IN THE BUDGETS OF FEDERAL,
STATE AND LOCAL GOVERNMENTS WERE MADE TO REDUCE TAXES. WHERE
IS THE MONEY COMING FROM TO FEED, PROVIDE MEDICAL CARE, AND CLOTHE
THE FAMILIES OF THOSE TERMINATED? WHERE IS THE MONEY COMING FROM
TO EVEN PAY FOR THE TESTING OF PUBLIC EMPLOYEES,

TAX MONEY, THAT 1S THE ONLY WAY THESE, PROGRAMS CAN BE FUNDED.

WHY HAVE SO MANY EMPLOYERS INVOLVED THEMSELVES WITH THE "WAR
oN DruGs?” HAVE THEY SUDDENLY BECOME SO PATRIOTIC THAT THEY MUST
TAKE SOME OF THEIR PROFITS AND DIVERT THEM TO SO JUST A CAUSE?
| SERIOUSLY DOUBT THEIR PUBLIC STATEMENTS. IN ALL MY EXPERIENCES
IN LABOR, WE HAVE HAD TO FIGHT TOOTH AND NAIL FOR ANY BENEFIT
TO OUR MEMBERS. | FEEL THEIR MOTIVE GOES MUCH DEEPER THAN THAT,
THERE MUST BE SOME TYPE OF MONETARY GAIN FOR THESE COMPANIES,
PERHAPS IN LOWER INSURANCE COST, SUCH AS IS GIVEN TO THOSE WHO
PROVIDE DEFENSIVE DRIVING COURSES, OR INSTALL SPRINKLER SYSTEMS,
| ALSO THINK THEIR APPROACH TO THIS COMPLEX PROBLEM IS JUST TO
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TERMINATE THE EMPLOYEE AND 'LET SOMEONE ELSE WORRY ABOUT IT, AFTER
ALL THEY ALSO HAVE PRE-EMPLOYMENT SCREENING.

AND WITH TREATMENT CENTERS SO UNDER FUNDED AND OVER CROWDED,
THESE PEOPLE AND THEIR FAMILIES WILL END UP ON THE WELFARE ROLES,
MORE TAX MONEY BEING SPENT.

PRIVATE EMPLOYERS NEED ONLY INCLUDE THE COSTS IN THEIR
PRODUCTS, PLUS AS AN ADDED BENEFIT THEY'LL RECEIVE A TAX BREAK
CLAIMING THEM AS OPERATING EXPENSES.

No MATTER HOW YOU LOOK AT 1T, WE'LL ALL PAY IN THE END, EITHER
IN HIGHER TAXES, OR FOR THE GUODS AND SERVICES WE RECEIVE FROM
THE PRIVATE SECTOR,

I WILL NOT GO INTO THE UNRELIABILITY OF THE URINE TEST, NOR
ITS INABILITY TO PROVE IMPAIRMENT, | FEEL THAT SHOULD BE LEFT
TO THE UNBIASED SCIENTIFIC FIELD, NOT THE DRUG. TESTING COMPANIES
OR THOSE WHO STAND TO GAIN BY PROVIDING THAT TYPE SERVICE.

' ‘I'M" SURE SOME OF YOU ARE THINKING, ALL RIGHT, THAT'S ALL
WELL AND GOOD, BUT WHAT ARE WE SUPPOSED TO DO ABOUT THE DRUG
PROBLEMS? - IGNORE IT AND HOPE IT WILL GO AWAY? |

o OBviousLY NOT. MANY SOUND PROPOSALS HAVE BEEN INTRODUCED
BY THE LABOR MOVEMENT WHICH ARE AIMED AT CURBING PEOPLE’S RIGHTS.,

LABOR HAS LONG PROMOTED DRUG PREVENTION, REHABILITATION AND
PROGRAMS IN WHICH UNION VOLUNTEERS LEARN HOW TO CONDUCT COUNSELING
AND REFERRALS FOR THOSE WITH DRUG PROBLEMS., ALL THIS 1S DONE
WITHOUT USING TAX DOLLARS, BUT UNFORTUNATELY HAS NOT RECEIVED

THE SAME MEDIA COVERAGE AS DRUG TESTING.,
~ WE WANT TO PROTECT INNOCENT PEOPLE. BUT AT THE SAME TIME,
WE DO NOT WANT TO IGNORE THOSE WHO HAVE A REAL PROBLEM.

IN concLusiON, [ WANT TO EMPHASIZE THAT WE IN THE LABOR
MOVEMENT SUPPORT PREVENTION, EDUCATION AND TREATMENT FOR THOSE
PEOPLE WHO HAVE DRUG AND ALCOHOL PROBLEMS, NOT PUNISHMENT AND
HUMILIATION FOR ALL., |

Enc.,
EXXON’'S TESTING GUIDELINES
EXXON'S INFORMED CONSENT FORM
WORKPLACE DRUG TESTING AND THE FEDERAL BupeeT FY 1988
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- .SUbS"ME or controlled substances' paraphernalia .on Cooparny premi

BAYWAY REFINERY AND CHEMICAL PLANT
ALCOHOL & CONTROLIED SUBSTANCE ABUSE PREVENTION GUIDETINFES

BACKGROUND

Due to the growing came:nregard;malmlarﬂmnmnedsubstarneahzse
and its potentially negative impact en o abﬂitytopmdeasafe ard
efficient work enviroment, the follcm.rg information is provided in order to
cammnicate to all enplcyes the Corpanies® position with regard to substance

Erployees who suspect they may have a deperdency problem are encouraged o
seeX diagnesis and to follow through with prescribed treatment. The Erployes

Health Advisory Prw'am ard the Mediecal mpamarrt are avallable to advise axd
assist erployees in securing medical treatment.

 STTE POLICY

The unautherized use, possession,-sale or distributbeon of alechol, mum
ses includ--

ing parking areas, or outside Corpany premises on Coepany business is po-
hibited. Report.lrg for work wxder the influence of-alcohol or corrtrolled

substa.mes is also prohibited.

BOIOVENT

'Pre’-e-olcyme‘n‘ physical assessmets will include a .drig test. | Pesitive

results on the test will cause an applicamt to be rejected from fuzther
erployment consideration.

SEARCTTS
Entry oito Copany property constitites ommsent to amd recognition of the
e

- right of the Corpany and its authorized agemts to search persos, au"m;les,

and other property while entering, leaving, or an Copany property. Pessaal
inspections will include asking the ezployee to expty. his/her pocke;,s,
bag, lunchbax, etc. No physical emntact with the eployee will be made.

To enswre copliance with this policy, management may, at its discretion,
conduct unamnounced alcchol and dryg searches. These searches will include,
bt are not limited to: buildings, Corpany ard private vehicles, field areas,
parking lots, eguipment, lockers, toolboxes, ard desks.

ALCCHOL AND [RG TESTIG

Testing of eployess for alcchol ard corhrolled substances will be used where
there is reastnable suspicion of a violation of this policy. Feor exarple, an
erployee on Company business or Coopany property ma2y be asked to sukzit to
alcahol or drug testing if he/she is cbserved to be in an wmfit cordition, er
if he/she is involved in an incident affectirng persan or property.

Fage 1 of 3 | 2C3X Rev. 12/3/86
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 Positive test results may be used by the Capany in support of its assessmet:
that an employee was unable to perform his/her assigned duties in a safe ard
efficient mamer. o

REFUSAL TO COOPERATE

Erployees who refuse t0 cxixia= with search/testing procedures will not be
forced to camply. However, 1i1amaire to cooperate with search requests cor
refusal tosumlttcxequuedmedmal evaluatians which may :.mludet&stsm.u
result in a presumptien of a violation of this policy.

MEDICATION (PRESCRIPTI X AND NOJ-PRESCRIPTION)

It is an employee's respansibility to inform the Medical Departrent of ay
medication (over the counmter or prescribed) which he/she is taking which may
require the idemtification of work restrictians.  If an employee does not
cxply with this requirement, a physician’s prescriptien will not be an
acceptable excuse for the use or possession of a eontrolled substance -

T Pmen an aplcyee [ tmsatlsfactc:‘} perforzance is besrlevﬁ t@ m the r&ult af
~ - an alechel or drug de::ezﬁency,, ¥Madicel Department advice shauld be-scught ad
every effort sghould be made to encourage the erployee to seek help t.‘*:zmr;h
BRAP or Medic:als Ay exployes who follows prescribed medical treatmestt will
receive disability bensfits in accordance with the provisions of the exdsting
benefit plans. This will not, however, result in any special regulatics,
privileges, er exesptions fror normal jeb performance mm";se If an
exployee refuses rehabilitation or fails to respad:to treatment or is able
to cansistently meet standards of effective work performance, the Camparny will
take appropriate actien which may include termination.

No e:plcyee will be disciplined solely as the result of a request for he_‘z.p 1.:7
overceming an alecchol or doug dependency, or due o their irvelvement in 2
rehabilitatien effort. Managemest reserves the right, however, to regusst as)
eployes to cooperate with the Madical Departmest for the pt;rp@se@f e\faluatj
ing and ponitoring his or her rehzbilitation. This may include regairing *‘“"
eployee to provide the Medical Departmett with acceptable amd ‘verifiahle
proof that he/she is following thwough with prescribed-treatment, and sufr;
mission to periecdic medical eveluationms which may include an alechel ard anx
test. Failure to cooperate with the Medical Department's request for infecrza l
tien, refusal to submit to requires tests, or subseguent posztwe results £
a drug ard alcahol test, may result in the eployee's immediate terminatiean.

DISCTIFL

Violations of this policy will result in. disciplinary actiom, wp to an
including discharge. If army exloyee violates this policy, discipl :.:‘:.:'I
action will be taken ard suzh actien cannot be avoided by a request fc
treatment or rehabilitation at that tize. ,

2 Rev. 12/3/86
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V',}'ICLE USE

At notmewlllanarployeeobsarvedtobemanmﬁtcand;tlmbeanwaﬂto
cperate a Company vehlcle,axﬂeveryeﬁfcrtshaﬂdbemadetodlsmxagethe

employee f£rom drlvmg a perscnal vehicle. Transportation, at Company expense,
should be provided to  employees who are sent hame. If the employee refuses

assistance arnd insists upon dnv:mg, area police will be notified of the
Copany's assessment that he/she is unfit. Employees who accept transporta-
tion hmnewﬂlbetmnsportedbadctctheplant,at&zpanya:@anse to cotain

his or her vehicle.

CONTRACICRS ' EMPTIOVEES /VISTTAORS

Contract persaomel, vendors, or cother visitors food to be in viclation of
this poliecy, will be expelled from Corpany premises and will be denied future

°®

, 'Ih.. ~establistmert of these Alcchol & Coitrolled Substarm m;sa P::eve., i
_ Guidelines is not cansidered to medify e.m,stu':g Cxpary pllc;es/pmr&s cT

the rights ard abligations as set forth in any existing eollective bargainx
" agreements .between .the Coepanies and the Uniens represerting m‘ploym at the

Bayway site.-

Rev. 12/3/85



AICCHOL AND QONTROLLED SUBSTANCE TESTING

INFORMED OONSENT FORM

T agree to cocperate with the Campany's reguest to provide a urme/blood
specimen. Iunderstamdthatthechem;calamlyszsmllbecorﬁuctedbya
laboratory selected by the Campany.

:[hepuzposecfthesetestslstodetemmeorrulectrtthepresanceof

‘controlled substances and/or alcohol in my body system. I understand that

these test results will not be considered confidential medical information
by the Medical Department and may be discussed with and/or made available to

Corpany management.

I have taken the follwmg m&hcatmns, drugs, or v;tam:ms in the last two
weeks: '

Erployee Sigrature Supervisor Signature

te . w Date

NOTE: 1If emplcyes refuses to sign this Informed Consent Form or to submit
to the required tests, a brief description of that refuszl and the
reason(s) why (if known) should be recorded below, and signed kv the
supervisor and a witness to the erployee's refusal.

Witness Signature (if needed) Date

‘oyéé)(




Center For Fair Employment
1425 Walnut Street

. ) ~ Philadelphia, PA 19182

’ (215) 563-1388

_ WORKPLACE DRUG TESTING and the FEDERAL BUDGET FY 891

|

i

[

| ‘

/ Tollowing are several example of cuts sought in the FY 88 budget
} that have an impa=:t on worlplace drug testing:

|

|

|

STATUS OF PROGRAMZ

PROGRAM

Alcohol, Dru§ Abuse & Meptal Health? (=13%)
r*““““iami}y-Social’Services ’ : (-19%)
! Guaranteed Student Loans (=23%) ) |
4 Health Education & Training? (-87%) j
{' éigherigaacation Programs (-40%) — - —
jv Legal Services® | | (-88§) - |
F—i"iwggggégéwFinancial Aig ‘-2939 . S |

prepared by the OMB Watch on January 5, 1987. See OMB Watch's
memo titled FY 88 BUDGET IRRESPCNSIBLE AND UNIMAGINATIVE. The

/ lFigures were derived from a review of the FY 88 Budget
address of OMB WATCH 1s 208i1 O Street NW washington DC 2836,

Zmhe figures used represent cuts in funding ovar the prior
year when adjusted for inflaticn.

3The President's proposal would reduce direct services to
individuals with drug, alcochol or mental health problems by 98.3
Million dollars. (FY 1987 allocates 639.3 Million. FY allocates

541.3 Million.)

4The Presidents Budget calls for a 142.5 Million Dollar
reduction in this category.

with termination of all funding by FY 1992,

| .

‘ 5The President's budget calls for a cut of 265.9 Million
|
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| | have been employed as an Employee Assistance Professional in New Jersey for the
past 6 years, having worked in the field of alcoholism for the previous 8 years. It is

| this perspective, being in the trenches with alcoholics, drug abusers,their families,
their employers, their unions and their treatment programs that | wish to offer to this
body today. : : ~

Regarding 2850, | must take issue with the following provisions:

1. Public safety and security cannot be used as a reason for this bill because of the
omission of alcohol from the “drug test’ - an employee under the influence of alcohol
can be as great if not a greater risk to safety as empioyees using other mood-aitering
substances. The legal or illegal status of a drug has nothing to do with its potential
danger to the workplace if impairment is the issue. Further, alcohol is the gateway
drug and aimost 100 percent of people who use iliegal substances began their use with
legal beverage alcohol. If you want illegal drugs out of the warkplace, you must aiso
deal with legal drugs in a consistent manner. The current double standard about alcohol
use is directly responsible for the current proliferation of iliegal substances in the
society, which has now naturaily permeatea the workplace. .

-2.-"High risk” occupation as defined in the bill scapegoaté transportation workers,
while ignoring physicians, lawyers, airplane designers, and the multitude of other
-critical occupations that are not under scrutinv. A sober bus driver driving a poorly
designed bus does not make me feel more secure, especially if after the accident my .
physician nmay make an error in my treatment due to a hangover or demeral fix.

3. The repeated reference to a leave of absence for employees needing rehabilitation
implies loss of medical disability status which empioyees are entitiled to when
receiving treatment for an itlness. Like it or not, drug addiction as aicoholism is an
illness and normal medical practice in the workplace should be used as the standard for
for treating afflicted empioyees. :

5. Ethical EAP's with Labor-Manzgement Committees encourage self-referrals for drug
and alcohol problems, reducing job problems and eliminating complex agministrative
and legal issues. They have a prover track record of success and viclate no laws, civil
rights or basic philosophies operating in the workplace, private or public, high-risk,
etc. Why not make Employee Assistance Programs mandatory for any company or
organization who feeis a "compelling interest to drug test” 7

6. Initial research indicates that the presence of random drug testing in a workplace
Can do serious damage to morale, increases stress for management as well as labor,
often discourages proper documentation of impaired workers because of the fear of the
fallout from the humiliating testing procedure and even discourages self-referrais in
EAPs because the overall trust in the company is affected !f EAF's can surface
impaired workers, why institute procedures to drive them further ungerground, which
seems to be the probiem this bill intended to addres<s in the first place?

Nancy Mitler, ACSW
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THE PROBLEM
To test or not to test -- Is that the question? As one who

has been a public servant for more than 30 years, my qualified

response to such an inquiry is very firm. Those who choose, by

conscious decision, tc -~*--' on public service as a career,

place themselves in a gold fish bowl for all the public to view.

In so doing, much of what would normally be private, privileged
information, becomes of necessity public knowledge. It is,

therefore, my opini'on that testing of public safety personnel for

~the presence of controlled dangerous substances (illegal drugs),

should be placed in a special category of state action.

The aforementioned viewpoint immediately can be challenged
based on the interpretation of the guarantees established in the

It should be note, however, that the interpreta-

N

_C’onstitution°

tions vary from court to court and jurisdiction to jurisdiction,

but more on the court decicirns later.

There has been, in the past two Years, a great out-pouring
of information pro and con on the issue of drug testing. Most
of those who oppose.testing‘in‘any form and under any conditions
afgue that the tests violate the individual's rights as guar-
anteed under the Fourth and Fifth Amendments to the United States
Cohstitgtion, Others argue that even if testing is to be perhit-
ted;, no person should be penzlized for the use of drugs during

their leisure time while not performing any service to the
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puhlic ‘ : - ,
" In other words, it should be an acceptable practice

f:r publi@ servants, and indeed anyone else, to smoke marijuana,
::rt cc)Q&ine, or smoke "'crack', on their own time. I submit
tat to take that view is to ignore the far reaching implica-
ions °f Such a policy. What acceptance of such a policy leads
s **&cierbation of the problem. Whenever we, as adults, take
pting a praétice which is detrimental to our existence,

WYy,
75"% people soon follow suit. According to Senator

B33t g,
g’le«ey’ (D-NJ), in information provided to New Jersey's
s;‘gﬁg

ﬁi %&le ) °
B $chools throughout the country): 61% reported using -~

g7“}"01:'5, ""New Jersey youth are no exception (to survey results

ﬁmﬁﬁgﬁ at some time -- 53% in the last year, 35% in the last
i"ﬁ\‘o At the same time, the October 1986 NJCM Newsletter pub-
3% the New Jersey Conference of Mayors stated '"State offi-
%%Sgtimate that upwards of 3500 state employees now have
%érug habits, with the éstimate dubbed conservative'.
*x continue to argue the questian of whether to test or

» .
kﬁ?st, the problem continues to grow as a malignant piece

Py,

b‘%’s RELIABILITY --

gﬁfﬁ:&-’ar argument in addition to the legal issues raised
'g.'yi;.i,ability of the test(s). I would be the first to
%ﬁe premise that no one should be accused of drug use
%ﬂfaulty inconclusive information. Having been on the

%ﬁend of a negative court opinion after performing



unannounced drug tests on tﬁe swbrn-personnel of’both the police
and fire divisions of the City of Plainfield, N.J., I can.say
without reservation, the tests used were conclusive. At this
point, it is important to note that the reliability of the tests
never became an issue because the decision was predicated on

constitutional issues.

The real culprit in determining test results is the process
employed in confirming positive findings on a given'urine sample.

The City of Plainfield employed a firm whose test results were

obtained by Roche Bio-chemicai.Laboratories in Raritan, N.J.~

According to a statement issued by Mark L. Poweli9 director- of -
Pharmaceutical and toxicological testing at Rdché; "We can't
afford to take chances‘because peoplegs careers are at stake."
The confirmatory test employed by Roché9 and used in the
Plainfield testing, is a process known as gas chromatography
coupled with mass spectrometry (GCmMS); vIn his statement, Powell
went on to say, '"The GC-MS) test is, no doubt, thé most widely
accepted in both the legal and scientific fields. 1It's the only'
one 1'd bring into court. I know of no scientifically documented

case of a'positive GC-MS test that has been proven to be incorrect

While there are numerous other factors bearing on the accur-
acy of final test results such as procedural issues including -
chain of custody arguments, the primary question to be answered

is whether or not there is a drug content in the sample and what

that substance 1is.

-3-
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LEGALITY OF TESTING --

The legal issues raised by the conduct of drug testing
have not been settled to date. The opinions vary depending upon
which.decision one.wishes to support. In ruling against the
City of Plainfield's test results, U. S. District Judge
H. Lee Sarokin of Newark wrote "If we choose .to violate the
rights of the iniocent in orde: to discover the guilty, then
we will have transformed our country into a police state...
In order to win the war against_drués9 wé must not sacrifice
the life of the Constitution in the battle.'" There were many
persons who Called me in response to this decision askingpmy‘
feelings about losing this court battle. My response was, and
still is, I was not the loser; the people of my city were the
losers. Public safety personnel in particular must recognize
‘that they, by a conscious decision to become police oEficers or
‘firefighters,.aCCépt the responsibility of making the environ-
ment safer for the local citizen. It is significant that in
the case of Shoemaker v. Handel, 795 F.2d 1136, the 3d U. S.
Circuit of Appeals -- in whose jurisdiction Judge Sarokin sits --
permitted drug and breathalyzer testing of professional jockeys,
racing officials, grecoms and horse trainers in order to maintain

the integrity of state-regulated horse racing. -

U. S. District Judge Pierre N. Leval of New York cited the
Shoemaker case in dismissing a suit brought by an FBI agent who
had been tested for drugs. Judge Leval ruled that the agent

"had a diminished expectation of privacy in light of his position
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as an agent." It is my view that this argument applies to public

safety personnel at all levels of government.

In those cases where drug testing has been upheld, one
significant requirement needed to be satisfied. That is, the
enactment and prior notice of a written policy explaining how
and ﬁnder'what‘circumstances drug t:sting would be conducted..

A review of several written policies on the subject from through-
out the country disclosed that most have a pre-condition to
testing which holds that there must be ''reasonable suspicion“

"estabiished that the subject is likely using a;controlléd&dangera
ous substance. This prerequisite basically precludes so-called
"randoh” drug testingn We must be careful to distingﬁish
“"reasonable suspicion" from the requirements ofva searcﬁ warrant
in a_cfiminal proceeding which is ''probable cause’. Drug testing
in the‘workplace is not and should not be the basis for filing

criminal action against any employee.

The legal questions raised by the many cases presently in
litigétion have not reached any final answers. The U. S. Justice
Department is currently in the process of seeking some definite
rulings from the United States Supreme Court through the filing
of an amicus brief supporting a Boston Police Department plan to
test its empioyees. The Depaitment of Justice ‘has additioﬁéily
considered filing an amicus brief in a Long island school distric

case. The final .answer has not been determined to date.

-5- -
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My argument in favor of the tésting of public safety person-

nel is rooted in the legal framework of the public's right to

know as balanced against thé individual's right to privacy.
Historically, the courts ﬁave held that where there is a cdmpelling
state interest in the outéome, the individual's rights can be
subverted in obtaining a resuit, I submit that the public should
not have to wait u.til a police officer lisplays unusual conduct
or a firefighter operating a $300,000 fire apparatus has an .
accident en route to a fire scene before a drug test is adminis-
‘tered. The cases on record involving questions of constitution-
-ality have been decided on a basis of reasonabiéﬁess° "I do not
find that there is any substantial intrusion tpénﬁindividuai
fights in a drug testing scenariool Contrary to Judge Sarokin's
’opinion, the giving of a urine sample does not-eqﬁate to a strip
fseércho For those who argue that giving a urine sample under the
observation of a second party amounts to‘an invasion of privacy,

I wonder if they have ever used a public restroom while travelling
any of the nation's highways. Under the conditions éxisting in

such locations, we are observed not by one other party, but by

several others of the same sex.

CONCLUSION --

The question should not be to test or not to test. The
results of failure to test are surfacing on a daily basis. The
facts speak for themSelves on the need for drug testing. One

needs only to listen to the tales of woe being told throughout

-6-
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the counfry of people from all walks of life. Hardly a week
goes by without another executive, manager, police officer,
sports figure, housewife, or just plain working stiffg telling
of the collapse ef their lives and those around fhem as a result

of drug dependency,

In the public sector, more so than in private irdustry, we,
as administrators, make decisions on a daily basis.affecting the
~lives of millions of people. We owe a duty to those we serve
to keep our decisions free from the contaminating influenee of
drugs. Those who steadfastly raise the spectfe of fear of
creating a so-called "Big Brother”society'becauée of a minimal
intrusion on their rightsbare chasing the hole while the doughnut

gets away.

The Constitutionris not a perfect document. It never was anc
probably never will be. If it were, there would have been no neecg
to amend it twenty-two times. Fof those who feel drug testing
should only be conducted on persons displaying unusual conduct or
weakness in job performance, I say they fail to recognize a
critical factor. That factor is some drug abusers rely on narcot|

to make them appear normal and be able to get through the day.

"A critical element in any drug testing proposal is to build
into it a procedure allowing for rehabilitation. Generally, this

process should be available to public employees as well as those




from the private sector. One area where I feel a line of
demarcation must be drawn is in public safety services. Here
the iiability factors far outweigh the personal preference

I hold for rehabilitation. I do not mean a police officer,
firefighter, administrator, or management level employee in
those services should be denied a rehabilitation effort. The
proolem lies in how to continue employmert in those services
after a purportedly successful rehabilitation process. Public
safety personnel who are found to be drug abusers unfortunately
must be separated from those services. Oné can hardly expect

a court to accept the testimony of a police officer,withfa,history

of drug abuse.

There will be some who will argue that the potential for

- job loss is the major factor in opposing drug testing. After all
they say, the use of a_“recreational drug'" on my day off or

while on vacation a month ago, should not bg érounds for any
discipliﬁary action. There is no such thing as a ''recreational
drug'". Recreation is defincd as a diversion from work. If we
accept such romantic definitions of drug abuse, we are setting

up a foundation frought with weakness.

Drug testing, performed by a reliable entity, using proven
methods, can and should be a viable tool in management's repair
kit. It can and should be done without discriminatory’tactics.
Although in my many debates on this subject, many have opposed
the practice, no one has provided a viable alternative.  The war
on drugs must be conduéted on three fronts. We must attack

-8- | ‘
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it from the demand side through educational programs, and we
must attack it through testing and rehabilitative efforts

in the workplace. Absent thisuthreeepranged attack9 drugs willv
become a bigger threat to the welfare of this country than

communism.
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The following quote from one of the framers of the Constitution
is most appropriate in relation to the issue of constitutional }

prohibitions.

"] am not an advocate for frequent changes in laws
and cdnstitutions, but laws and institutions must
go hand in hand with the progress of the: human
mind. As that becomes more developed, more enlight-’
ened, as new discoveries are made, new truths dis- A
covered and manners and opinions change, with the
change of circumstances, institutions must advance

also to keep pace with the times. We might as well

require a man to wear still the coat which fitted
him when a boy as civilized society to remain ever
under the regimen of their barbarous ancestors.'

[

These words of Thomas Jefferson are inscribed on the wall of the

Jefferson Memorial in Washington, D.C.
Lot
!
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DEPARTMENT OF’ POLICE

981 CALOWELL AVENUE
UNION, UNION COUNTY, N. J. 67083
201-686-0700

JOHN A, TRUHE
CHIEF OF POLICE

THE TOWNSHIP OF UNION

N THE COUNTY OF UNION

REMARKS BEFORE SENATE COMMITTEE INVESTIGATING THE SUBJECT OF

DRUG. TESTING IN THE WORKPLACE

I would like to appraise the committee of a special set of cir;um=7°
| étances which surround the q@estion of drug testing of candidates for
employment. and current employees of the criminal justice system.
Ther;e‘fs9 perhaps, widespread aggrement that drug abusers, generally,
are victims and the greater goals of our society dictate phat the
emphasis of any‘legislaﬁion~be rehabilitation. Nevertheless, in the
case of current sworn law-enforcement employees, the situation is
somewhat different.
All abusers of illegal drugs sharevsevera? attributes: In the first
bplace, they may have reduced productivity and usefullness to their
employers. In the case of an accountant, this may result in‘improperly
prepared financial documents. 1In the case of a Police Officer, this

may result in serious injury or death. In other words the ramifications

of the gse of drugs are far dffferent. Secondly,‘all are guilty of
violating the laws pertaining to possession and use of the illegal sub-
stance. In the case of a salesman, that violation is probably a dis=
orderly persons offense or, perhaps even a lesser offense. In the case
of a Police Officer, that offense represents gross misfeasance in office,

because he has failed to uphold the laws according to his oath of office.
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This violation is an indictable offense. Current court rulings have
held that conviction of even a disgrderiy persons offense involving
moral turpitude is a requiremeﬁt for loss of employment.

Police professionals are universally opposéd to permitting a recovering
drug addict to perform the sensitive duties of Police Officer. They
are very concerned that the civil liability, the vicarious liability,
of doing so would be unacceptable in light of recent trends in civil
litagation against political sub-divisions as well as federal suits
under Section 1983 of Chapter 42 of the UQS.Coae.

In conclusion, while we applaud the intent of this committee to curq
excesses by employers in their employee relations, we respectfully.

" request that any legislation inc!udé various options for our pfo%
fession, and, perhaps others with similar ramifications. Qe strongly
urge that the committee review the extensive gui&iines'promulgated by
the Attorney General for criminal justice candidates and employees

in the State of New Jersey. We believe that these guidlines provide
the needed tools to keep our Police Fortes Drug-Free, while still

protecting the rights of the employees and candidates for employment.

Thank you for your time. e /7 Sy // //  '
,/,f,. R . ?.i ; R — ,:”,z"'," -/
Thomas D. Nowelsky ;
Deputy Chief of Police |
Township of Union !
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~ Dear Mr. Littell: ;

AUGUSTUS NASMITH
COUNSELLOR AT LAW
132 WEST STATE STREET
TRENTON, NEWJERSEY 08608

(509} 394-2550

SHpPL Lk Iy 1987

Hon. Robert E. Littell
47 Church Street

P.O. Box 328

Franklin, N.J. 07416

Re: A=2850 === Drug Testing

L::7:If the above bill is to be amended in the Senate -Labor; -

‘-Industry and Professions Committee on April 9th for other - -
{7 reasons, would you acquiesce in the attached amendment which
- would broaden the railroad exemption to all employees, not

merely the "hours of service"” employees now covered by FRA

regulations? This would avoid future confusion. As you know,

-Congress and Secretary of Transportation Dole are ccns;derlng

prcposals to +ighten the Federal requirements.

We discussed this Lkrizfly In December and you suggested I
bring it up after passage by the General Assembly.

Very truly yours,

Augustus Nasmith

AN:gv
Enclosure
CC: Hon. Thomas P. Foy
Hon. Raymond Lesniak
+Dale Davis = Committee Aide
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“ ?

Senate Committee Amendments

to

Assembly Bill No. 2850 Aca

Amend:

Page Sec. |Line

9 11 | 7-8 After c. omit "Employment of railroad workers
covered by Federal Railroad Administration
regulations” and insert in lieu thereof:

"Railroad employees subject

to the Federal Railngjnabor_gqt??
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MOTCR CARRIER LTATSCN PROJECT
Suite 206

470 Prospect Avenue
West Orange, New Jersey 07052

Project Director: ‘ Project Administrator:

Marion L. Hall New Jersey Motor Bus
(201) 731-0999 ) ’ Association, Inc.

Frank P. Gallagher,

Statement of Marion L. Hall
before
The New Jersey Senate
1abor, Industry and Professions Camittee '
Hearing on Assembly Bill No. 2850 = Drug Testing
BApril 9, 1987

My name is Marion L. Hall, I am project Director of the Moter Carrier
'i,iaiscn Project with offices in West Orange, New Jersey. The Motor Laision

Project is funded by the Urban Mass istration and was

established under contract with the New Jersey Department of Tramrtatio to,
among other matters, develop policy agendas for the private bus carriers

to and from New York City, utilizing the bridges and

turmels operated by the Port Authority.

I appear before this hearing today to register the total support of
the private bus carriers transporting passengers within and to and from the
State of New Jersey for enactment of a New Jersey statute which will make drug

testing mandatory at time of employment and at periodic times thereafter fo

all bus and truck drivers employed within the State of New Jersey.

P;:esident Reagan, on Octcber 27, 1986, signed into law a bill whick
includes. a provision requiring truck and bus drivers natiorwide to meet
national driver's license standards. That bill, sponscred by Representative
James Howard (D-3rd Distict of New Jersey), is aimed at increasing highwa:

safety, requires a special 1license for drivers of trucks and buses and wil
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establish a national data bank to keep tabs on their driving records. This
will counteract problems caused by truck and bus drivers who avoid penalties
for traffic violations by holding licenses from more than one state. The
Howard bill also establishes rigid penalties for driving under the influence of

alcchol or drugs as well as cther driving-related offenses.

... The Howard bill, however, does not provide for drug testing at the

~time - of - employment, when a license is issued, nor at periocdic times during the ...
© employment- of a truck or bus driver. Drug testing at each of these intervals :- .=

is essential if the Howard bill is to be effective. =~ 7o . ..

The. bus carriers cperating in New Jersey have a responsibility to the

public, bcth those riding our buses and qthers-, to insure to the best of our

efforts, that all bus drivers are free of the influence of drugs. Eliminaticn
of the pcssibility of drug related accidents will help to hold insurance rates
in line and, therefore, prevent unnecessary fare increases need to offset such
expenses.  Also, ard much more important, it is essential that truck and bus
drivers be free of drﬁg use if we are to prevent the death and injury of

innocent citizens resulting from vehicle which involve drug-impaired drivers.
In summary, the private bus companies cperating in New Jersey strongly

urge enactment of a New Jersey state statute which will require drug testing of

truck and bus drivers at time of employment and at pericdic times thereafter.
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