STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
' - 744 Broad 8treetb, Weworx,N.J.
BULLETIN NUMBER 70 T April 17,1935

1. MUNICIPAL ORDINANCES - EXEMPTION OF HOTELS FRON SCREEN
REGULATIONS GOVERNING CONSUMPTION LICENSES AR NOT
UNREASONABLE DESPITE EXELKPTION OF HOTELS

RETAIL LIGUOR DEALERS ASSOCIATION )
OF THE PLAINFIELDS, a corporation
of New Jersey,

Petitioner

-Vs- ) ON PETITION
CONCLUSIONS
MAYOR AND COMMON COUNCIL OF THE ) '
CITY OF PLAINFIELD, )
Respondent )

Max D. Reiss, Esq., attorney for Petitioner
William Newcorn, Esqg., Attorney for Respondent

BY THE COMMISSIONER:

This is a petition to review the validity of Section
15 of an ordinance adopted by the Common Council of the City of
Plainfield on Septeumber 4, 1934 and upOfOVLd by the Mayor on
September 7, 1924.

‘The ordinance is entitled "An Ordinance To Regulate
The Sale Of alcoholic Beverages In The City Of Plainfieldn.
Section 15 provides: A

"Every person licenscd to scll alcoholic beverages

.at retaill for consumption on the premises, except:
licensed clubs, shall so arrange the doors, windows
and partitions of the premiscs licensed for the sale
of alcohclic beverages, so that an unobstructed view
of the interior thercof may be had from the street,
doors or windows, or Dotn, and no window hlind,

screen, partition, curtain or other articlec ghall be
so left or placed as to prevent an unobstructed view
of the interior of the premiscs licoenscd as aforesaid.
In case of hotels, the bar rooms shall be so located
so that an unobstructed vicw can be had from the lobby
or other public room of thec hotel.”

- Pursuant to Scction &7 of the Control sct the ordin-
ance was submitted by respondent to the Commissioner who approved
Section 15 saying: -

"Therc may be room for question of Section 15 on
ground of discriminating between members of the same
license class by reason of the cxception in favor of
licensed clubs and hotels. This, because clubs are
excepted regardlcess of the class of license held and
because hotels 28 a group are distinguished from those
similarly licenscd. However, the situation is analo-
gous to that in Bulletin #43, Item 11, and for the
reasons therein stated, this regulation is likewise
approved.n

Bulletin 43, Item 11, captiomed ™CERTAIN REGULATIONS,
ALTHOUGH POSSIBLY DIQCﬂTMINnTORY NOI DISAPPROVEDY, reads in part:

New Jerse %y%ﬁ@@ahﬂﬂéwy
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"The Commissioner repeatedly ruled that, while differ-
ent regulations may be applied to different classes of
licensees, all those within the same license clags must be
treated alike. See Bulletin 7, item 1, Bulletin 19, item 7.

"Hovevpr, regulatlons have been adopted vhlch except
from the application of & screen ordinance the sale or ser-
vice of alcoholic beverages in EULSt rooms or public and
private dining rooms in hotels &nd clubs, or which prohibit
the sale of alcoholic beverages on Sundays except at hotels
or restaurants with meals. Such may be construed to carry
out a public purpose, and being limited in their opergtion,
do affect alike all persons similarly situated.n

The Commissioner's approval, however, 1ike all ex
parte approvals of municipal regulations governing the conduct of
licensed business was e¢xpressly subject to the principle set
forth in Bulletin #43, Item 1%, reading as follows:

"ihenever an apporoval is ex parte-and persons who may
be aggrieved thereby may not have becn afforded an
opportunity of being heard, such approval is given
upon the understanding that any redetermination, re-
sulting from any petition or application which may
~_hereafter be filed to review 5uch approval, may be
" made and 1s reserved.”

Petitioner thereafter filed this petition to review
said ap,roval. :

: Respondent challenges the standing of petitioner as
an a55001¢t10n to attack this ordinance. It may be that the Re-
tail Liguor Dealers Association might not have a right to prose-.
cute certiorari.. But in this proceeding, while perhaps the peti-
tioner as an association is not technically zggrieved by the ordin-

. ance, each of its members may be. The Association purports to
represent its members. In e¢ffect this pctltlon is an informal bill
of peace. The only guestion involved is a mere matter of conven-
ience. The question is fairly presented and I -shall therefore pro-
ceed to consider the matter on the merits.

The attuck upon the Vulldlt{ of the OrdanQCL is based
upon the contention that by excepting hotel premises from the screen

- reguletion respondent has unreusonubiy'dlscrlmlnutcd against other
licensgces in the same class, ~ No claim is mede that. the requiremeent
thet licensed premises belopen to public view is in itself
unconstitutionzl. Cf. Thorna vs. Kearny, 100 N,J.L., 228 (Sup. Ct.
1924; afftd sub. nom. Thorne vs. Casulc, 101 N .J.L. 418 (B. & A.
1925). Counsel for both pirties concede thut the dispositive ques-
tion in the instant case is whether the: exemption referred to con-
stitutes an unreassonable discrimination.

In Meehan vs. Excise. Commissioners,73 N.J.L. 382

- {Sup. Ct. 1908) affTd 75 NW.J,L. 557 (L. & A 1907) the Court had
before it the question of the Vulldltv of ‘& resolution adopted

~pursuant to P.L, 1906 p. 199. Said ict provided in part that. the
clear interior view of the whole of any room used for the sale of
alcoholic beverages shall be in no wise obstructed but excepted
from- the operation of this provision inns, taveérns and hotels hav-
ing at least ten spare rooms and.beds, restaurants, picnic or re-
creation grounds, buildings containing bowling al]eys, and build-
ings entirely occupied by a rogularly organized club.
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These exceptions create much greater dlscrlmlnatlon than the -
municipal ordinance now under review. Yet they were sustained
by the Supreme Court and affirmed by our court of last resort.
Mr. Justice Fort, speaking for the Supreme Court, at the begin-
‘ning of the opinion saids ‘ ‘

"The contention is that these exceptions result 'in
a practical discrimination between saloon licenses
and inn or hotel liccnses; as well as between saloons

. and licensed restaurants of the excepted class vhere.
meals arc regularly furnished. This secms to be the .
clear effcct of the statute. It also distinguishes
between saloons and picnic grounds and 2130 betwaen
saloons Wlth and without bowling alleys. . .

"The reason for this clao51flc¢t10n is not for the
court to endcavor to discover or to attempt to
reconcile with what may or moy not be decmed the
policy of the state as to granting, restricting or
withholding liconses. With those questions the court
has nothing to do. The legislature, so long 2as it
keeps within its constitutionnl prerogatives, is upon -
such questions, supreme. If thce legislation is ob-
jectionable on questions of political policy the Le-
gislature must be looked to to remedy it. That is
not within thc province of the court., We can only
inguire =zs to the legislative power under the consti-
tution. " '

The Legislature, by the Control Act of 1933, delegated
the power to cach issuing authority subject to the approvzl of
the Commissioncr first obtained, to rcgulate the conduct of any
business liccensed to sell alcoholic beverages at retail, and the
nature ond condition of the premises upon which ony such busi- -
ness is to bc conducted. The instant ordinance hins been approved
by the Commissioncr under the legislative power so delegated. If
the policies of the Commissioner arce objectionable or do not pro-
perly translate the standards of the Legislature into action, the
Legislature may ccomedy them, Until so remedied, they nre the le~
gislotive will expressed in terms of law,

The Commissioner has recognized time and again that
hotels, although holding the saome elass of license &s other con-
sumption licensces; n”VuPthCl&SS arc in a quite different situati

Thus in Re Corona, Bulletin #29, Item #5 in con51dering
what constituted an hotel the Commissioner saild: :

"An hotel is not to be arbltrariiv defined by the-
number of rooms it contains, but rather by the pur—
poses which it serves.

"The term as used in Sec, 76 contemplates a public
house for the lodging and entertainment of travelers
or wayfarers for a compensation. In short, an inn
of the better class. It 1s to be distinguished from
a tavern or a house of public entertainment that does
not provide lodging, and from a boarding house which,
while it provides lodblng, is not a public house

The boarding house keeper may refuse Qccommodﬁtlons
to anyone he chooses. The innkeeper must entertain
all travelers or wayfarers who 2re of good conduct
and ready to pay the proper charges.™

-
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So, in Di Bono vs. Bridgeton, Bulletin #30, Iten #9, the respond-
ent wag unheld in denying a license to appellant: because hc was
ot in the¢ restauraont business for one yeoar prior to the submis-
sion of the application. The Commissioner saids

UConfining consumption licenscs to hotels and restaur-
ants in order to control the enforcement of the liguor
law is not unreasonable. Neither is the probitluner
period of one ycar which must pass hcfore¢any hotel or
restaurant nay qualify for o licensel®

Again, in Barber vs. Brlqgcton, Bulletin #81, Itew #1 the Commis-
sioncr szid:

”The Courts hove gonc to great lcn@*hs in sustﬁlnlng

rcstrictive regulations which werce limited, in their
spplication, to the sale of alecholic bcvcr%acs;
Sce Mgehan vs. Excise Commissioners, 73 N.Jd.L. 3882
(Sup. Ct. 1906) aff'd. 75 N.J.L. 557 (E. & A. 1907).
Compare, however, Haskell vs. Howell, 269 I1l1. 550,
109 N. E 99% (1915) .

"Our Courts have declarcd that ligquor reguluticns'stand

on ¢ footing of thoeir own a2nd are sui generis. In Paul
vs. Gloucoster o unty, 50 N.J.L. b8¢5 (E. & A. 1888),

our court of last resort declorcd: 'The sale of 1ntox1—
cating liquor has, from the earlicst history of cur state,
been dealt with by legislation in an ¢xceptional woy. It
is a subject by itself, to the treatment of which 2ll the
analogies of the law, appropriate to other toplcs, cannot
be anvlied.' Bul. dO Tten 5pd.

iConfining consumption liconses to hotels and restaurants
in order to countrol the enforcement of the ligquor low is
not unreasonable. Nedlther is the “rob'tionarJ seriod of
one ycar which must poss boefore any hotel or restaurant
may qualify for a 1leub\. Di Bono vs. Bridg Ltﬁn, Bul,
uO IJL'LLI F 9,

In MacCracken VS, Belviacrc Bulletin #38, Item #18, the
Commissionur overruled anpellantl!s c contpnflur that a rcsolution
limiting rctodil consumptlon liccnsces to be issued only to those
pcrsons or places conducting a general hotel and restourant busi-
ncssy prenises to contain at least 15 roows for the zccommodation
of the traveling publich was unreasontble or discrininatory, say-
ings

"Section &7 of the Control Act confers express powers upon
"~ the issuing =zuthority of the municipn llty to reguloate the
conduct of any business licensed to sell lcohollc bever-
ages 2t retall, and the noture and condition of the prem-
ises upon which any such business is to be conducted.
Bylletin 16, Item 8. Confining consumption licenses to
hotels and restaurantg in order to control the enforce-
ment of the liquor lew is not unreason.ble. DiBono vs.
City Council of Bridgeton, Bulletin 30, Item 9. To con-
fine 1t to a hotel with a restaurant is properly within
the police power ns much =5 to confine it to & hotel or
2 restourant.’n ~ ‘ .

A similar contentioh was overruled for the scme reagson in G- Lble

VsS. Avon- ~Dy-the-fea, Bulletin #45, Item #11. In Platnick vs.

Belnmor, Bulletin #45, Item #16, o municipal policy not to issue
any llccn ses for premises in a certain ares except to hotols was
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held to be reasonable and valid even though not formally announceé
by resolution or ordinance for the stated reasons thats

wUnder Section 37 of the Control Act, a munlolpul
igssuing authority may regulate the nature of the.
premises to 'be licensed for the sale of zlcoholic
bcvcrages. It has been held that under this pro-=
vision a uniform policy confining the issuance of
licenses to hotels is valid. MzcCracken vs, Belvi-
'dere, Bulletin #38, Item #18. It has also been held
that o valid munlclpul oollcy governing the issuance
of licenses may be applied, even though not anncunced
by resolution or ordinance. Dann vs. Manasguon, Bul-
letin #3837, Item #1l2.w

On the othcr hand, the deninl of an anplication of an hotel for
o consumption license upon the ground that a sufficient number
of licensed premises existed in the municipality even though no
limitation of numbers had ever been 2dopted was overruled in
A.B.C.Holding Co._ lInc. vs. Newton, Bulletin #58 ITtem #11. 1In
the course of his 001n10n the Commlsgnoner 1d ‘

"Hotels, as such, must be distinguished fron oralnury
liquor stores. Hotels are vested with a quasi-public
function. They are charged with the duty of accept-
ing 211 proper persons as guests and of furnishing
them with accommodations so far as the c p161ty of
the hotel permits. See Watkins vs. Co 84 N.J.L,

(bup, Ct. 1913); sce also Re Corona Bullbtln #29,
Itow #5; They discherge o public functlonn They ¢re,
therefore, not to be classed as ordinary drinking
places. It is not foair to discriminate gﬂlnst a hotel
unless good cause exlsts,

"In the instant case, no numerical limitation of license-
¢s was ever adopted by respondent. In fact, none was
even under contemplutlon until after @ppbllant's applica-
tion was filed. In view of the public naturce of anpel-
lant's hotel, the interests of the community would be
- best served by the issuance of o license to it.,"

Flnally, in Re Polhewu BHlletln #69, Item #4, the Commissioner
approved 2 municipal regul rtion prohlbltlng tho ermployment of
females or the sale of alecoholic beverages to females 2t bars
except in bona leO hotels and restauronts, although pointing’
out that: .

"Thig exception must be strictly enforced and shall
apply only to bona fide hotels and restaurants where

the sale of alcoholic beverages is a mere incidental
business." .

It is cpparent from the above review tbut there is
rcqsonublo basis for distinguishing or classifying hotels apart
from the general run of consumption llCLﬂS@@So :

Appellant further contends that the ordinance violates
- the Fourteenth Amendment to the Federal Constitution. This is
the same contention that was nade and adversely decided in the
Mechon case supra. The Supreme Court there in overruling the
contention that the statute unrcasonably discriminated between
licensees of thc souc cl@ss saidy

"It is not our 1ntentlon, ‘of coursc, to affirm that,
under the police power, notwithsta nding the fourtcenth



B T, 970TN WIThiDwe® )
ULLETIN NUMEYR 70 SHe ™ g

amendment, the state may, by arbitrary, fanciful or-
illusory action, discriminate between citizens hold-
ing licenses., After the liccnse is grantoed, all who
cre similarly situnted are entitled to equal privil-
eges as licenseces., (Class legislotion, whether within
or without the police power, discriminating sgainst
some and favoring others, is prohibited, but lJﬁlslﬂ
tion carrying out o public purpose, although lllltcd
in its application,if, within the sphere of its opera-
tion, it affects llkc all persons similarly situated,
is not- int rdictud by the fourtcenth amendment. Soon
Hing v. Crowley, 113 U.S. 703; Barbier v. Connole, , Id.
27, v2; Hayes v. Missouri, 120 Id. 68 Jones v. Brim,
165 Id. 180,

"In the legislation under review, we think the lcgisla-
ture has clenrly clnssified the licensecs so that those
who are rcqguired to exposc their »nlaces of business to
view nre distinguished from other licensces by p‘ln“blc
differences in the conditions under which the liquor is
to be sold, and those differcncés anpearing s shown by
the analysis of the stotute at the beginning of this
opinion, the court will not interferc with the conclu-
sion of the legislature thot they afford oo proper basis
for the discrizination cxercised.® 73 N.J.L. 332, 388.

In affirning this decision the Court of Errors and Anpeals saiq;’

The limitction of the s=2les to & single room and the
requirenent of a clear interior view of such.room are.
mﬂnifustly intended to prevent secrecy in the conduct
of the business and to render the bar-room easy of
inspection by the police. The provision that the bar

ust be upon the ground floor or bascnent,; and the pro-
vision requiring an open view from the street 2t tincs
when the sale of liquors is prohibited by law, and at
other times in the discretion of the court, excise board
or other body charged with the granting of licenses, are
likewise contrived with 2 view of rendering police in-
spection casy and efficacious.

"Police regulations of this character must, in the absence
of clear evidence to the contrary, be deemed to be based
upon facts within the possession of the leglslnture ren-—
dering such legislation nroper, 1f not nceessary. See
Hopper vs. Ht;ch, 40 Vroom, 562.

"The exemption of the'largor taverns and hotels, of
restaurants occupying morce than & single story, of .
recrcation crou&as, of bowling-allcy buildings, and
of clubhouses, from the like rrgstrictions is explain=
ub]@ onr the ground that thoe legislature presunably
‘deemed the restrictions to be either impracticable or
unneuessary ns to these establishuents.

PRV VIV VALV
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"Upon careful consideration, we are uncble to sgay that
the discrimination established by section 4 of the 2ct
between the two closses of liquor dealers thercin de-
fined are glther arbitrary or unreasonable, nor that
they unduly intorfere with the rights of citizens.!

\\\7“ N J.L. 557, BB1l-563, .

e
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I conclude that this ordinance which excepts hotels from
the screen provisions does discriminate in favor of hotels but
that the discrimination is reasonable and proper.

Accordingly the petition 1s dismissed and the original
oval made of Sectilion 15 of the ordinance under review 1is con-

D. FREDERICK BURNETT,
Dateds April 12, 1935 Commloswoner

TURPITUDE - WHAT CONSTITUTES - VARIOUS CRIMES CONSIDERED
April 3, 1935

Hon. D. Frederick Burnett, Comm.

.

Dear Sir:

Under section 28 of the A.B.C. Act reads as follows any
person who has been convicted of a Crime involving moral turpi-
tude, kindly advise me if any of the following crime in your

opinion are in violation of this scction, Grand Larceny, Lm-
bezzlement, Assault and Battery, Non-Support, Forgery, Receiving
stolen goods, Gaming, olot lMachine, wederal Drug Act, and con-
spiracy to steal the U.g.Mail, :

Would apprecilate a ist of all crime which involve moral
turpitude. :

Very truly yours,
ROBERT ULHICH
Cantain of Police

April 10, 1985
Robert Ulhich, Captain of Police,
Bergenfield, Bergen County, N. J,

Dear 8irs-
I have your letter of April &d.

The courts have generally defined a crime involving moral
turpitude as something immoral in 1tsclf, regardless of the fact
that it is punished by law. In rany instances, the matter will
rest in thc considercd judgment of the issuing authority for de-
termination under ceortain cuiding ori*cloj(s which arc well set
forth in Rudolph vs. United Statcs, 6 . (¢nd) 487 (app.D. C.1925)
vhere the court saids

"There is no hard and fast rulc as to what constitutes
morsl turpitude. It cannot be measurcd by the nature

or character of the offensc, unless, of course it be an
offensc, inhercntly criuinal, the very commission of
which diwmvnlics & basc und depraved noturc. The circum-
stances ottendant upon the coiuiission of the offense
usually furnish thoe best guide., For oxample, an agsault
and batt‘ry mety involve rnoral turpitude on the part of
the assailant in one casc znd not in another. Intent,
malice, knowlcdge of thoe gravity of the offensc, and the
provocation, arc all clements to be considered.”

Certain of the crimes listed in your letter 2lmost invar-
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iably involve moral turpitude, e.g. grand larceny, Jones vs.
Brinkley, 93 S.E. 372 (N.C. 1917); embezzlement, In Re Cruick-
shank, 1L 150 Pac. 1038 (Cal. 19%0); receiving stolen goods, In.Re.
Thompeon, 174 Pac. 86 (cal. 1918); bulletin #17, Item 71; For-
gery United States vs. Day, 51 F. (2d) 10:g (C. e (& d) 1831);
assault with intent to’ klll United States vs. ¥arden, 45 F,
(2d) =04, (D.Pa. 1930): conspiracy to steal the United ”tateq
mail, commer01allzed gambling and neddling of narcotics in viole
tion of law., Cf, Bulletin #Z, ITtem #8, where other crimes are
enumerated. blmple assault, possession of slot muculnesg gam-
bling other than CONwGTCLullzed gambling, zbandonment and viola-
tions of Pure Food and Drug Act may or way not be crimes involv-
ing moral turpitude, depending upon the circumstances surround-
ing the commission of the offense. Cf. Bulletin 15, Item #5.

If, after considering all of the circumstances, the issu-
ing authoerity concludes that the offense involves something im-
morel in itself, regardless of 1ts legal significance, then it
must conclude tﬂ,t the particular crime under consideration was
-a crime involving moral turpitude; otherwise, it must reach a
contrary conclusion.

Very truly yours,
D. FRED:RICK BURNETT,
Commissioner
By: ]
Nathan L. Jacobs,
Ca:af Deoutv LOMNISQlOﬂCT
and Counsel

%, MUNICIPAL ORDINANCES - VALIDITY - ORDINANCLS ENACTED PRIOR TO
‘ : GCONTROL ACT . o
MUNICIPAL ORDINANCES - CITIES OF THE THIRD CLASS - DISPOSITION
OF FINLS _ _ .

March £6, 1935
Dezr Commissioners

Will you kindly advise if it is nermissible under any cir-
cumstances for & minor to be employed as bartender in a licensed
retail saloon? I om under the impression this is a distinct
violation of the last naragraph in Sec.23 of the Control Act.

I should also be obliged for your opinion as to whether
“a Municinal Ordinznce enacted ua*o in 1885 forbidding the »nos-
session and sale of intoxicants without o license is still in
effect or nos same becn rape“]co by the Contvoi Act of 1833

Cen you give me the names of o municipality or two, Harti-
cularly ~ city of the third class such as this, which hove
passed oralnunccs in compliance with the Control Act? Where
oueh,bx$gt or in the case of o defendunt walving indictment by
the Crand Jury armtrial by = Pctit Jury to whom is the fine or
penclty payable? » ‘ ‘

Kind]y accept, in ‘dVJHPL5 my thoanks for answers to any
or all of the for\bo:mh queries.
3.
‘Respectfully yours,
JOHN P, NORRIS
Rceeorder
Lembortville, N. J.

o April 5, 1935
John P. lNorrils, Recorder,
Lembertville, N. J.
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I have your lettcr of March Z6th.

Section 23 prohibits the employment of o minor as o bar-
tender in a licensed place of business.

I am enclosing herewith ruling of the Commissioner in
Bulletin #64, Item #&, which pcrtains to your sccond inguiry. In
the same connection you might refer to the following decisions:
Rochc vs. Moyor, 40 N.J.L. £57 (Sup. Ct. 1878); Harrington Sons
Co. vs. dersey City, 78 N.J.L, 610 (L. & A. 1910); Smith vs.

- Hightetown, 71 N.J.L. 278, affirmed 71 N.J.L. 536 (1905); Haines
-vs. Cape May, 52 N.J.L. 180 (E. & A. 1889). .

Bordentown and Egg Harbor City are citles of the third
class which have a2dopted ordinances pursusnt to the Control Act.
The matter of disposition of fincs is governcd by stotutes and
reference should- be made to. the statutes governing the particular
court in question. See, for ex.mple, P. L. 1908, p. 303, sec. 79,
as amendedrby P.L. 1927, p. 45, 1 C.S5. 1199; P. L. 1897, p. 46,
sec. 85, 1 C.S. 1287; P.L. 1885, p. 3&6, scc. 886, us5 cmended by
P,L. 1886, p. 66, £ C.5. £341; P.L. 1914, p. £36, scc. 4, supple-
menting P.L. 1908, p. 488. Fines imposcd in police courts for vi-
oletions of loc:l ordinonces and for criminal offenses, triasble
upon walver of indictment, zre ordinarily retaincd by the respec-
tive municiprnlitices pursuant to stitutory provisions.

Very truly yours,
D. FREDERICK SURNETT,
. Commmissioner
By:
Nathon L. Jacobs,
Chicf Deputy Commissioncr
and Counscl

MUNICIPAL ORDINANCES ~ ZONING ORDINANCES - ORDINANCES PROHIBITING
AS DISTINGUISHED FROM REGULATING SiLE OF LICUOR WILL NOT BE
APPROVED BY STATE COMMISSIONER BECAUSEH OF LACK OF JURISDICTION

April 1&, 1905
Robert H. Adawms, Clerk,
Borough of Interlaken,
Asbury Pork, N. J.

Dear Sir:-

I hove before me the ordinance entitled "An Ordinance to
Provide for the Protcction of Property and tnc Prosperity ond
Safety of the Borough of Interlaken snd its Inhabitants, and to
Proscrve the szme for the Future by Reguloting the Erection ond
Construction of Buildihgs within certoimTerritorial Limits of
gsaid Borough and Restricting the Location of Trides -nd Indus-
trics within coertain Territorial Limits of soid Borough® adopted
by your Borough Council on May &6, 1930.

Bection~ 1 and &, in cffcet, prohibit respectively the

.salc of nleoho, -bevernges and the use of ony building or struc-

turc for tﬁﬁt j:rp\.e within the Borough.
K , - . @ . X
* “The ordinance, however, was not passed sursuant to-the
Alce” o Beverage-Tontrol Act. wven 1f it were, for the reasons

set | . in Miller - Gmeenwich, Bulletin 57, item 9, I would
have no jurisdiction- “ho anprpve or to disapnrove insofar
¢§,,\ : ,

-

we o 0N
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as it prohlblted the sale of a700h0310 beverage

| Very truly yours,
D. FREDERICK BUNNLTT,
Commissioner

5. LICENSES ~ APPLICATION FOR RETAIL LICENSE MUST BE MADE TO THE
© COMEISSIONLR WHEN PREMISES SOUGHT TO BE LICENSED ARE OWNED BY
MEMBER OF A LOCAL ISSUING AUTHORITY - DISQUALIFICATION OF SUCH
MEMBER THFREAFTNR TO VOTIE- ON ANY MATTER INVOLVING ALCOHOMIC

' ' BEVERAGE CONTROL

_— : April 11, 1935
Harold L. Bailey, Township Clerk,

Downe Township,

Dividing Creek, N. J.

Dear Sir:-

I have your letter of April 8th, Inquiring whether a 1i-
cense may be issued to an applicant for premiscs subleased froum
a member of the issuing authority. .

Section 18A (P.L. 1934, c. 44) of the Control kct pro-
vides that no license shall be issued by any issulng authority.
to any member thereof or to any corjoratlon, organization or
association in which any member thereof 1s intcrested directly
or indirectly, provided that in any such case application may be
made to the State Commissioner who is cuthorized to issue such
license, This  section was designed to nrevent issuing authori-

~tics from passing upon applications in which any of their mem-
bers are interested, in any manner whatsoever. In the light of
its puroosc, it must be construed liberally to require that wierc
a person seeks = license for prcmls>s leased or subleased from a
member of the issuing authority, application therefor must be
made directly to the State Commissioncr. Accordingly, the 2ppli-

cation in question shouldbe made not to the munlclﬁ*l issuing
uuthorluy but directly to this Depxrtment.

.

~ In the event that a license is issued Hursusnt to an appli
cation made to the Commlssioner for o retail license for »nremlsce
sublecsed from & mcmber of the municlpal issuing authority,  such
member will thereaftur be disqualified from voting on any matter
involving alcoholic bevérage control under the rulings of the
Commissioner in Bulletin #5, Item #4; Bulletin #7, Item #& and
uiletin #39, Iten #3. ' : A ‘

Very truIy yours,
? 67 D. FREDERICK BURNETT,
ﬁﬁi ¢ : , Commnissioner
V«@w RZENNY 5 LN T
fd@% 41& 31b };@“w - Nothan L. Jacobs,
Chicf Deputy Comrissioner

jﬁﬁwf . o _‘ and Counsel

..
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6. LICENSES - DISQUALIFICATION UNDER SECTION 40 - INTEKLOCKING
DIRECTORATES OF WHOLESALE AND RETAIL CORPORATIONS -~ hEhEIN
Ob HOLDING COMPANTIHS

April 15, 1935
Osborne, Cornlsh & Scheck, Esgs.,
Newvark, N. J.

Gentlemen:

I hove your letter of April 5th, inquiring whether a whole-
salerts license may be issued to a corporation whose stock is en-
tirely owned by a holding corporation, which, in turn, has common
officers, directors and stockholders with another holding corpora-
tion owning all of the stock of a ret~1i licensee. A

Section 40 of the Control Act provides that it gnall be
unlawful for any ovwner, part owner, stockholder or officer or
director of any corporation or any other person whatsoever inter-
ested in any way whatsoever in any wholesaler of alcoholic bever-
ages to own or be directly or indirectly interested in the retail-
ing of any alcoholic beverage. The objective of this section was
to eliminate certain recognized objections to the method of dis-
tribution of liquors orior to prohibition by divorcing completely
the manufacture and wholesale of alcoholic beverages from their
retall trade. See Bulletin #55, Item #1£2. See also Reichelder-
fer vs. Johnson, 7¢ F. (2d) 552 (D C. 1934), where the court said:

» "0ne of the well recognized objections to the method of
sale and distribution of liguors prior to the era of
prohibition was the fact that brewers and wholesclers
frequently monopolized and controlled the retail trade.™

While it is true that the holding companies are distinct
legal entities from the retail licensee and the applicant for a
wholesale license, in bﬂbktﬂnce, the wholesaling and retailing of
alcoholic beverages will be in the hands of common officers,
directors ond stockholders. The spirit as well as the letter of
the statute reguires that this relationship be prohibited. Any
contrary COHClU;lOH would permit the emasculzotion of section 40
by the Use of holding cowpanies.

Nogpinion need be expressed with respect to your supposi~
titious case in which the holder of a single share of stock in a
retail licensee purchases on the New York Stock fxchiange 2 single
share of stock in a corpor“tlon applying for Wholcsnle license.
Sufficé it to state that in the present case the common officers
and directors create a dircct relationship proscribed by the
statute. ~

Your letter suggests that the statutory dlsqulllficatlon
mlght be eliminated by 2 condition in the wholesaler's license
limiting the amount of its sales to the retail licensce. Whether
such o restriction would entirely obviate thc objections mo 1y be
doubted; in any event, however, the Commissioncr has no jurisdic-
tion to modify the terms of section 40 in such manner.

It is the ruling of the Commissioner thut a wholesaler's
license may not be issued to a corporation whose stock is cntirel:
owned by a holding corpor.tion, which, in turn, has common offi-
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cors, dircctors and stockholders with another holding corporation
ovning all of the stock of a retail liccnsee.

Very truly yours,
D. FREDLRICK BURNETT,
_ Commisgsioncr
By '
Nathan L. Jacobs,
- Chicf Dcputy Commissioner
and Counscl.

7. MUNICIPAL ORDINANCES - SALES PBPMTTTED ONLY IN SEPARATI BUILDINGS
DEVOTED TO SUCH PUﬁPOSE LXCLUSIVELY - REASONABLE AS A LOCLL
"CONTROL WEASURE - BUT HMAY NOT DleﬂIMINATh«AQulNST HOTELS AND

RESTAURANTS

. : , April 15, 1935
lbert W. bunk, Clerk of Logan Township, '
Bridgeport, N. J.

Dear Sir:

Section 1 (c¢) of your resolution of June 18, 1934 reads:
"Sales of such alcoholic beverages shall be nermitted only, in
a separatée building located on separate premises devoted to that
exclusive puruose.n ' '

As worded, it restricts both the plenary retail consump-
tion and plenary retail distribution licenses which may be
issued in accordance with your resolution.

The statute, in Section 13 sub. (l), imnosed a compulsory
restriction upon olenﬁry retail consumption llcenses. It pro-
hihits their issuance for premises upon which any mercantile
business other than the szle of alcoholic beverages, excepdt the
keeping of 2 hotel or restaurant, is carried on. Your regula-
tion goes further than the stotute <nd requires that the prem-
ises constitute a separate and distinct bullding, as well as

eing devoted to-the sale of alcoholic hoverages exclusively.

I would approve this, since such is the local wish, as & reason-
able control measure, if it were not for the fact that it ore-
vents the conduct upon such licensed premises of rcstaurants and
hotels. The Control Act itself expressly orow:dcs for an excep-
tion in favor of hotels ond restourants. The same public policy
which recognized thot exception was applied in Ret i1 Lic¢uor
Dezlers associction of the Plainfields vs.. Ploinfield, Bulletin
70, Item 1, where I held that a municlpal orcinance conCcrning
screens might properly cxcept hotels from its operation and that
wnile it did constitute discrimination within o class, it was
not unreason~ble but oproper discrimination.

Your rcsolution, however, in zffect although not in words,
discriminates z2gainst hotels and restaurants. For the rcasons
advanced in the Plainfield cuse, suprz, ond because the Legislo-
ture has itself favored hotels 2nd restaurants, I disapprove '
this seetion of your resolution.  The llcenSJng of hotels and

restaurants to sell alcoholic beverages is surcly as 5001111y
desirable 2s the licensing of snloons,.

There is another objection to this scetion of your resolu-

fion which 1s «lso fatol to its volidity. The statute, in Seetio
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15, sub. (3) 2; provides that euch municipality moy, by ordin-
ance, enact thot plenary retail distribution licenses shall not
be gronted to permit the sole of alceoholic beverages in or upon
any premiscs in which any other mercentile busincss is eorricd
on. Hence, Scction 1 (og of your resolution to be ceffcctive
must be enacted by ordintnce. Merce resolution will not suffice.

It is thercfore disapoproved.

Now from the conotructive st“ndponnt it follows frox
the foregoing that you may out your Scction 1 (c) into such
shape thot I will approve it if:

1. You ¢nact it by ordinonce.
.  You except hotels and restourants from its operation.

Very truly yours, /
D. FREDERICK BURNETT,
B Commissioner

LICmNQEEu - BEASTER EGG NOG - PERMISSHION FOR TIMITED TINE
TENTATIVELY GRANTLD

: April 15, 1935

Mr., William Wellhofer,

14% South Tennessee Ave.,
tlantic CLty, N Je

My dear Mr. Wellhdfer:
I heve your télegram réading:

Tt has been a time honored custom to mix a bowl of
egg-nog at Baster the trade asks your permission to again
do this for it is dimpractical to mix égg-nogs in individu-
al drinks : :

Permission to the trade, effective lummediately and explir-
ing April &&énd next at midnight, is granted as reguested. If
privilege is abused, it will be refused on future occasions.
Whether the experimert becomes perwanent depends upon whether
the experience is pleasing,

Very truly yours,
D FREDERICK BULRETT,
COLWIQHLOQCI

5
&

RULub LON ﬁbl ¢ CONDUCT OF LICENSEES AND USL UF LICENSED PREM-
CISES - APPLICATION TO DICE, CARLS AND BAGATELLE GAMES

: April 15, 1935
Mr. A. Koch, C
Gambrinus Crill,

8s0 Park Ave. 5

VWeehawken, N, J.

Dear Mr. hochs

I have your letter reading:



BULLETIN NUMBER 70 . . - SHEET #14
"Will you be kind enough to enlighten me on the following

1. In a Tavern or saloon - is it permissible to roll dice on
the bar to sce who will pay for the drinks -~ is that legal?

2. Can anyone play cards to pass the time dway ~ but not to
play for money - is that 1ogal°

3. Is it illegal to have a Bag-a-telle machine in ¢ place to
play for drinks - is that legal?

HThere are many people coming in & Tavern who tell the
owners that they are —----fools - and are losing a2ll their
trade - because the patrons cant!t roll dice - only in fun to
see who will pay for their drinks.

"7 want to be surc I am o2biding by the law.V

L. To roll dice for drinks violates Rule 7 concerning
conduct of Jlicensces and use of licensed premiscs end is cause
for revocation. Re Gott, Bullctin 65, Item 10. This is because
the Suprcme Court of New Jersey in Brown vs. State, 49 N.J.L.61,
held thnt ployving cords for beer to be purchised and paid for
by the loser was gnming. The court saids "It is Jjust as clearly
gaming to pluy cards for & glass of beer as it is to play for a

arrel or toen borrels.? I have carcfully considered whether T
might permit the time-honored bar custom of rolling oice to de-
termine who is to poy for the drinks, providing the dice are
used solely for that purpose. If pJ“ylnL cards to see wno pays
for the drinks is gaming, so is rolling dice. So long as the
statute rcmoins on the books, 1t must be obeycd by licensces.

To construe it strictly and allow thc usc of dice for a single
curvosc would open the door to all purposcs. The rule might then
be violated ~nd the law flouted with proctical impunity. The
Malibi® vould always be - however mony timcs the dice were rollcd

"We were only ploying dice to sue who should pay for the
drinks." There would be no practicnl regulatory test by which
the police ond 21l enforcecment agenciles could determine by quick
inspection whether or not the law wags being complicd with. Other
legitimate business gets nlong without dicc. If your customers
connot determine who should bp the host, they mey flip & coin or
drow straws. They won't do thot long!

'grbuﬂunt thut the loscr shall
i Brown vs. Stote, suprd.

in; C”VQQ Ju“t "to DLsSs the time “”“y" thott!s Hossible
belicve it is done 1f you rcally wint to muke sure of
ilcense.

'y brgontelle mo.chine for drinks.
Inn, Bullctin 51, Itcm 1.

is illegsl to pla
Ing. Re Bo rnmrd @

Y ire far-sighted In insisting thot so fur og yo
You nre far-sighted 1 ting thot your
licinscd premiscs wre concerned, the luw sh2ll be obuyed strictly.

Very truly yo ours,
D. FReDERICK BEURNETT,
Comizissloncr
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10. SPECIAL PERMITS - SALE OF ACCESSORIES - NO PERMIT NEEDED

PUBLIC BUILLINGS - POWER TO PRESCRIBE RULES AND REGULATIONS -
MANAGEMENT, POLICING AND USE OF ARMORIES IS VE&TED IN QUARTER-
MASTER GENERAL

April 16, 1935

Joseph A, MdFadden; Secretary,
Burlington Lodge No. 996, B.P.0.Elks,
Burlington, N. J.

My dear lir., MMcFadden:
I have gone over your letter of March 26th reading:

"On Easter londay Nizht, dprll ©2, 19&b, we are goling to
hold our Annual Ball for the Benefit of our Crippled Kiddies Fund.
We are contemplating on conducting this ball a2 little different
from previous years. In other words, we are going to run 1t on a
cabaret plan. Tables will be spread and we are figuring on sell-
ing the ginger 2le and ice; also various kinds of sandwiches. We
are not going to sell any kind of intoxicoting beverages, it
being understood that those attending are to hring their own
along if they so desire to partake of such bheverage.

"is stated sbove, all we are figuring on selling is the-
ginger cle =nd i1lce, nnd we would appreciate your advising us 2t .
your earliest convenience if it is necessary for us to have a
permit on account of the whiskey being on the premiscs, and, if
so, what would be the cost of the permit,"

Also yeour letter of April &nd by which I note that you arc
not proceedlng under your club license (which is very proper since
this affair is open to the public gener: lly) but are to hold it~
in the Burlington Armory, 2nd in which you state:

"It is not our intcntion to sell liquor or beer; but the

Ball .is going to be in the form of =2 Cabarct affair; tables to be
ploced ‘round the hall =-nd we are g01ng to supply the ice, ginger

- ale and sandwiches, with the understanding that those d951r1ng
liquor or becer will have to bring s.me along with “them: We fur-
ther wish it to be understood that this is not going to be & rough
house, but zn e¢laborate 2ffiir and strict order will be kept at
all timcs.™

Since no szles of any alcoholic beverages will be made, no
special permit is requirced. The sale of 2accessorics is not a vio-
1lation of the law in New Jersey. :

M&JOL Gencral Toffey of the Nutional Guard has herctofore
informed me that: "Paragraph 5, Article IV, Chapter 46, Laws of
Nev dersey, 1985, provides that the Quqrtprmhstur Gonorul shall
prescribe rules and regulotions for the menagement, maintenonce,
policing, rental, ond use of armorics; and the attached Circular
Letter is published in accordance with the provisions of that Act

The Circular Letter (#185) reads s follows:
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"Cir. Letter #135. Trenton, N.J., Nov.14,1934,

1. The storage, sale and distribution of intoxicating
liguors in State-owncd armories, rentcd drill halls or on State
Military Reservatlons are prohibited. Applications for the
use of armories by non-nilitary users should be accepted with
this understonding and 2ll future contracts for the non-mili-
tery use of huildings will include this provision.

2. Post Exchonges operating under the avnproval of the

Stote Militory Board ore restricted in their operctions to mem-
bers of the military organizotions ond their accredited guests,
and ~re not ~uthorized under the State law to store, distribute,
or sell intexicating liquors to non-military lessces of armor-
ies and drill halls. ,

Stephen H., Barlow

Brigadicr Gencral

The Quartermoster General,®

T cordially advise that you at once submit for ruling
your guestion as to whether the consumption and use of alcoholic
beverages -~ elther straight or in conncction with the cccessor-
ies that you propose to sell - will be permitted in the State
Armory to Brigadier Gener2l Borlow, The Quartermuster General,
ot Trenton, N. J.

Very truly yours,

A/%/ém//@;;z

Commissioner

Nieaw Jersey State Linrary



