
STATE OF NEW JERSEY 
DEPARTMENT OF.ALCOHOLIC BEVERAGE CONTROL 
744 Broad· Street, Newark, No Jo 

BULLETIN NUMBER 171. APRIL 21, 1937 

1. LICENSEES - SUNDAY DELIVERIES - RETAIL LICENSEE MAY NOT DELIVER 
ALCOHOLIC BEVERAGES ON SONDAY IN MUNICIPI .. LITY ·wHERE SUND~~y Si~.LES 
HAVE BEEN PROHIBITED BY REFERENDUM. 

Dear Sir: 

I wish to lnquire whether or not it is permissible under 
the New Jersey Alcohol. Act to make deliveries in tho City oJ' East 
Orange on Sundays. The Municipal ordinance of said City does not 
ellow Liquor Stores to be open on that day. Therefore I would like 
to be informed whether or not there is o. violation on our part if 
we make deliveries to our charge account customers, it is our in­
tention not to accept any cash for so.me. 

Very truly yours, 
Weston & Co., Inc. 
l~lfred Eisen_, 
President. 

April 14, 1937 

Weston o.nd Compo.ny, lncorpor2ted, 
Newark, N. J. 

A.ill. IVlr • .Alfred EJ.seno 
Gentlemen: 

Although a retail licensee's activiti8s arc, in general, 
confined to the licensed premises, he is 2.utT1orizec1 by Section 25 to 
"de]j_ver alcoholic beveragesff in his own vehicle bcnri-ng proper in­
slgnia. The Commissioner has heretofore:; ruled thc.t this .:iuthority 
to deliver is StatE-widc. See Bulletin B3, Item 5, This ruling, 
however, must be subject to the quulific8tion that the delivery does 
not result in the violation 0f nny independent provision of the Act. 
Cf o Bulletin 82, Item l5o 

Under genernl principles of the law of sales where doliv8ry 
is essenti:il to complete the tra11§2ction, the plo.c/e of s2.ls is the 
place of delivery. Sec State v. Kin~· so N •. J. Lo 176 (Sup.Ct.1910).9 

. o.ff'd 80 N. J. L. 466 (B. &. A. 1910). The time of payment of the 
purchase price is not material. Cf.~4 C. S., p. 4652. Consequently, 
where one of· your custom.er s nwke s a purchas·o of alcoholic boveragos 
upon the understanding that you will deliver the purchased beverages 
to his home, the sale is no.t.-le-g-ally complet0 until delivery is ef-

. fectecl. And since the City of' East Orange has, by referendum, pro-­
hibited the retail sale of alcoholic bever2gcs on Sund~y, such de-
11very to one of your charge--eustomors in E~1st .Oro.nge on Sunday 
would constitute a sale within its territorial limits in violation 
of Section 44. 

Accordingly, you a·re advised thu.t you may not make such de­
liveries of alcoholic beverage~ to East Orange on Sundays so long as 
Srinday sales therein are prohibited by law. 

Very truly yours, 
- D. FRED ER I CK BURNETT, -
Commissioner. 

By~ Nnthan L. Jacobs 3 

Chief Deputy CoLlmissioner 
and Counsel. 
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2. REFERENDUM - SONDiiY SA:LES - REFERENDUM BARRING SUND;l.Y SALES 
PROHIBITS SALES BUT NOT SERVICE OF LIQUOR - LICENSEES.9 HOWEVER.9 
MAY NEITHER SELL NOR SERVE. 

3 .. 

Dear Mr. Burnett: 

It has been called to my attention by Rev. E. Kooistr~, 
Minister of the Christian Reformed Cpurch, that on ii..pril 18th, 
there will be a wedding at tho Old Town Hnlljl opposite his · 
Church, expecting in the neighborhood of 400 guests, including two 
orchestras. 

As this Borough has passed a referendum that no alcoholic 
beverages shall be sold or served on Sunday, would it be a viola­
tion if alcoholic beveragGs were served at this wedding. The 
building in which the affo.ir is to be held is owned by the Ocld 
Fellows Association and is rented out by them to private individu­
als .. 

Very truly yours, 
Orie Vnn Dyke, 
Chief of Police, 

. Borough of Midl~nd Parko 

April 15, 1937 

Orie Van Dyke, Chief of Police, 
Midland Park, New Jersey. 

My dear Chief~ 

My records show that the ro_fcrondum re Sunday sales which 
was held in Midland Park on November 6, 1934, was on the question: 
VYShall the sale of o.lcoholic beverages be permitted on Sundays in 
this rnunicipality?YY The vote, as certified to me by the Clerk, 
was 'Yes' 471, 'No' 805. 

The referendum, therefore, prohibits all sales of alco­
holic beverages on Sund2y or the service or delivery of any alco­
holic beverages by a licenseE; which_, in the contemplation of the 
Control Act, is considered a saled It also prohibits the delivery 
of any alcoholic beverage in Midland Park on Sunday pursunnt to 
special social permit for that also would constitute a sale. 

It does not, however, prohibit the gratuitous serving or 
delivery of alcoholic beverages by a person not holding Q license 
to his friends or guests nt a private social affair. That is not 
a sale. Consequently, the serving of alcoholic beverages fre8 of 
charge at a private wedding would not be barred. 

Very truly yours, 
D. FREDERICK BURNETT, 
Cor:11~1issioner. 

LICENSED PHEMISES - REDUCTION - PROCEDUREo 

April 15, 1937 

Mr. Daniel F. Daly, 
New Brunswick, New Jersey. 

My dear Mr. Daly~ 

I understand that your license application describes thu 
licensed premises as both the first nnd second floors of 51 Codwise 

_/-I 
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Avenue :.:md that, since you ho.\re subsequently lensed the second 
floor to a tenant for a private residence, you wish to confine your 
licensed premises to the first floor. 

The request, while unusual, is wholly reasonableo As 
the case is one of first impression, it becomes necessary to form­
ul2te the procedure. 

In order to extend a licensed premises, it is necess2ry 
that the licensee obtain either a new license for the additional 
premises or the transfer of his old license to cover both. 
Re _(]£::.m.l?.QQQ.112_,_ Bulletin 114, I ten 8; Re Cohen~ Bul1et1n 89, I tom 7; 
ILc;~ Johnsoll.:t. Bulletin 170, Item 14. 

Where, hmvever, the object is to constrict the licensed 
premises rather th.~m to extend it, there is no reo.son for requir­
ing rr form&l transfer. Upon the initial issuance of the license, 
the premises as a wholG, D.nd (~ach part thereof, were approved. 

As the license you now hold WQS issuod by the New Bruns­
wick Board of Commissioners, you should address to that Board a 
petition requesting that your application for license be aoendcd 
to describe your licensed premises as the first floor of 51 Codwise·­
Avenue .J.nd that tl'lG second floor heretofore included, be stricken 
out. On recoipt of the peti tionJ it therc~u~)on will become the duty 
of the Board to deternino vvhsther or not the premises as so re­
duced is suituble to be licensed. If tho Boart finds th2t the 
premises as so reduced or constricted is not suit2ble, the petition 
should be denied. If, on the contrary, the reduced premises is 
acceptable, tho petition should be granted and the Clerk directed 
to o..uend the ayy~)lic2-tion in accordance therewi tlio · 

It may be that the original prunises was also described 
SJ.XJcif ically on the lie ens c I> In such cu so, thu license also L~ust 
bear a record of the change. This Bay b0 done by endorsing on tho 
face of the original license "This licenss;; subject to the origin­
al tc-::rr11s and eondi tions thereof, is hero by continued for premises 
comprising (insort descri)tion of the prcuises as reduced)'', dated 
::ind duly o.ckn0wlodged by the pro~Jer m.unicj_po.l offici.al. 

4e EDUCATION.i\L C.AMP.tiIGN o 

To~ Commissi.oner Burnett 
From: E. W. Garrett 

Very.truly y0urs, 
D. F~ED~RICK BURNETT, 
Coi:1i:n. s s 1 on ur • 

1-ipril 16, 1937 

The speaking engagement~ arrc::t.nged to date o.rE as follows~ 

'Thur .. 
April 15 

Thur. 
J.ipril 22 

Thur. 
i:~_pril 28 

WEEK BEGINNING APR!L 11, 1937 

Ort girul T:.:i.. vern Ovmer s Assn, 
Douglas Hotel, Newark. 

WEEK BEGINNING .t~PRLG is, 1937 

Young M~n's Christian Association, 
Perth h.mboy, N. J. - 8 ~ 00 P. M. 

Court Jersey City, Noo3, Foresters of 
Li.mbrico., Centr:iJ. H3.ll, 574 Newc:::.rk 
A .. 1enue, Jer::)ey City,N.J., - 9:15 P.M. 

Deputy Comm.v r 
E. Bo Hock 

Inspector 
D o J . H o Murr c:ty 

Inspector 
Edw. T..1urie 
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Mon. 
i~pril 

Tues. 
April 

. Thur. 
April 

Fri. 
Mny 14 

Thur. 
May 27 

Thuro 
June 3 

26 

27 

29 

SHEET 4. 

WEEK BEGINN,ING tiPRIL 25, 193.'.Z 

P(.~ssni'c BQr S"n Potc~rqona ~-J J Commissioner 
- - ~ rl ~-' ~ ~ , • ·DoFrederick Burnett 

Newark Tavern Association, Inc., 
Krueger's Auditorium, Newark -
8~00 Po Mo . 

Penns Grove Rotary Club, 
duPont-Penns Grove Country Club, 
Penns Grove - 12:30 P. M. 

-WEEK BEGINNING IVfa.Y ~~~37 

W.C.T.U~, at Y-for-All, cor. Main & 
Pass2ic Streets, Hackensack, N.J. -
1~00 P. M. 

WEEK BEGINNING MAY 23 1937 ..'.::...1.-.---

Do1Juty Comm' r 
E. B. Hock 

Inspector 
FoM.Middleton 

Deputy Comm'r 
E. W. Go.rrett 

Ophir Lodge #186, F.&A.M. of East Commissioner 
Orange, E~st OrQnge - 9~30 P.M. D.Fredcrick B.lrnett 

WEEK BEGINNING MAY 30, 1~37 

Kiwanis Club, Millville, No J., 
12:15 P. M. 

E. W. Garrett.9 
Deputy Commissionero 

Inspector 
F.M.Middleton 

5. DISCIPLINARY PROCEEDINGS - PERiVL-1.NENT DISQOALIFIChTION FOR ANY 
IJIQUOR LICENSE FOLLOWS ADJ.UDIC.ti.TION OF SECOND VIOLhTION OF THE 
CONTROL ACT. 

Harvey G. Wismer, Esq., 
Town Clerk, 
Phillipsburg, N. J~ 

Dear lViro Wismer: 

April 19, 1937 

I hnvo report of the proceedings before the Board of 
Commissioners of Phillipsburg against 1~nna Gerencur, ch~.~rgsd with 
_possession of illicit alcoholic bi::~veragos, and note that she was 
adjudico.ted guilty and her license suspended for the balance of its 
term. 

Expressing no opinion on the merits of the case because 
it mny come before: me by way of nppeal, I vvish ag:::dn to thank your 
Board for their effective enforcement. 

My records indicite that Anni~:. Gerencer vvas found guilty 
on a previous occasion for the snme offense and her license sus­
pended for the b2lnnce of its then term. 

Sj_nce she has been adjudicated guilty of having commit­
ted two violations of the Control i~.ct, she may never ago.in obtain 
any liquor license either i:n Phillj_psburg or elsowhcre in this 
State. Section 22 of the Control Act so provides~ This is the 
most virile section in the whole Act. It will eventunlly operate to 
purge thG industry of those who nppGrently can't learn th:J.t the law 
was made to be obeyed. 

Permanent notation to that effect should be mr::~d8 at once 
on your rc;cords. 

Very truly yoursJ 
Do FREDERICK BURNETT 3 

Commis sj_on0r. 
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To: D. Frederick Burnett, Commissioner 

The records of the Department disclose that in the municlpal ities hereinafter set forth, 
for the reasons indicated, no retail sales of alcoholic beverages may be ~ade. 

Prohibited 
By 

Referendum. 

Collingswood 

Haddonfield 

Herr i son, Twp. 
(Gloucester Co.) 

Hopewell, Twp. 
(Cumberland Co.) 

Linwood 

Moorestown 

Upper Deerfield 

Washington, T\-Jp. 
(Gloucester Co.) 

Prohibited 
By 

Ordinsnce. 

Infodc:ken 

Ocean City 

Pennington 
Pitman 

Dated: April 16, 1937 

Prohibited 
By 

Re so 1 ut i or., 

East Millstone 

El mer 

Hnddon Heights 

U.ii,.irence Twp. 
(Cumber lond Co.) 

Mc.innington 

Shi 1 oh 

Stoe Creek 

Upper Pittsgrove 

~Joolwich 

Prohibited through 
Failure to Fix 
License Fees md 
Issue Licenses 

Audubon 
Bloomsbury 

Commercial 
Del2nco 

Elk 

Far Hills 
Gree:mJ i ch Tlr1p. 
(Cumberland Co.) 

Hi Nc;l i c: 
Holl 2.nd 

Lower /\l loways 
Crnek 

Muurice River 

Oldmans 

Part Repub l i c 
Qu infon 
Riverton 
Saddle River, Baro 

South Hcirrison 

vJ i 11 i ngbor 0 

Fees Fixed -
No Licenses 
Out stand i.ng. 

Alloway 

Boonton, Twp. 

Cape· Mey Point 

Dennis 

Harvey Cedars 
Hel metto 

Islrnd BeC?.ch 

Islc;nd Heights 

Mcmtoloking 

Millstone, Boro 

North Ca~e ,May 

Pabc:iquarry 

Plainsboro 

South Cope Mey 

Upper Sc.,ddle 
Hiver 

weshington, Twp. 
(Burl i ngfon Co.) 

West Cape May 
\rJes t ~J i l dwood 

Prohibited 
By Chc;rter 
and Deed 

Populd ion 
1930 Feder­
al Census. 

1,575 
a,9or; 

639 
623 
534 
104 

12,723 
2,873 
2,349 
1,615 

364 
1,623 
1,219 

560 
979 

8,857 
5,394 
l, 827 

53 
801 
160 
99ll 

1, 764 

545 
none 
given 

li53 
1, 770 

1,514 

1, 063 
1,584 

37 
2,319 

187 
7,247 

5 
5,525 
1, 431 

80 
1, 335 
5,411 

,. 1,018 
373 

1,166 
2,483 

657 
401 

6 
680 
796 

2,051 
1,899 

347 
478 

2,068 

1, 245 
788 

1, 048 
178 
613 

1, 196 

TO TliL 1 06 , 5 31 

Respe91'ul 1 y submitted, _ 
//1' ~~ 
/tta«M -~ ~ 

M2urice E. Ash -
Senior Inspector. 
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7. LICENSES - RENEWAL - PRINCIPLES APPLICABLE. 

Hon. John Hinchcliffe, 
Mayor, 
Paterson, No J. 

My dear Mr. Hinchcliffe: 

April 17, 1937 

At our luncheon last week, you inquired my view about 
renewals and the of fie io.l bulletin citations thereof. 

Here they are~ 

I believe that the only proper test which· cnn be ap­
plied j_n determining who shall be given renewals is to judge each 
licensee on his record. The object of the licensing system is to 
choose the besto This means the best in character, in conduct and 
in obedience to the lQW. Denials based on violations give the li­
censee no just cause for compl2int because it is the result of his 
ovm misconduct. The essential thing is to adopt a fair and uniform 
policy, give due notice thereof to all and then follow it impar­
tinlly and without feo.r or favor. It is substcmtially the proced­
ure I have heretofore outlined in connection with municip2l poli­
cies designed. to reduce the number of licenses outstanding. 
Cf. ~Q....Benton, Bulletin 115, Item 8; Re J~skn, Bulletin 116, Item 
7; Re Trenton, Bulletin 119, Item 9. Through rigid enforcement of 
your rule, I believe you will eventu2lly havs in your City a group 
of licensees who will obey tho lavv, keep good order and will be a 
credit to the City and a .vindic,;:;1 .. tion of such policy. 

Very truly yours, 
De FREDERICK BURNETT, 
Commis si.oner. 

8. MUNICIPAL ORDINA.NCES - LIMITATION OF NUMBER OF LICENSEES - ALL 
QUESTIONS RELATING TO VALIDITY OF SUCH ORDINANCE AND THE~REGOLAR­
ITY OF ITS ENACTMENT ARE RESERVED FOR DETERMINb.TION ON APPEAL. 

Edward DuProe, City Clerk, 
Paterson, N. J. 

Dear Mr. DuPree~ 

April 17, 1937 

I duly received yours of April 6th enclosing ccipy of or­
dinance rostricting the number of plen2ry retail consumption li­
censes which may be issued in the City of Paterson. 

It does not need my approv,21 to be effective. Section 
37 of the Act requir8s my approval only of regulations of the con­
duct of licensed businesses or the nature and condition of licensed 
premises. Limitations of the number of licenses, however~ are, as 
provi~ed in Section 38, subject to review on appeal, upon which 
they mny be set aside, amended, or otherwise modified. 

I note that thu Ordinance is not approved by the Mnyor, 
also your certification reading: 

"The foregoing ordinance was presented to the Mayor on 
March 16th, for his approval, nnd the same, being re­
turned to this Board with tho disnpprovc:il of the Mayor, 
said ordin2.ncc was passed over the veto of the Mrtyor 
on April 5, 1937.H 

All questions relating to the validity of tho Ordinance 
and the regularity of its enactment are reserved for determination 
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when, c.s and if appeal shall be to.ken by. ~my por son aggrieved 
ther0byo 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner. 

9. i'.iPPELLATE DECISIONS - GARDNER v. SEA BRIGHT o 

WILBUR C. G .LrnDN EH, 
Appellant, 

-vs-
BOROUGH COUNCIL OF THE 
BOROUGH OF SEA BRIGHT, 

Res·l)ondent 

) 

) 

) 

) 

ON APPEAL 
CON CLO SIOI%) 

Milton A. Bennett, Esq., Attorney for ~ppellant. 
Leon Reus sille, Jr.·, Esq~, A tt orr;iey for Respondent. 

BY THE COMMISSIONER~ 

This is o.n appeal from the deni::il of ap1Jellcmt' s appli­
cation for a plenary retail consumption license. 

Respondent contended-that there are ·already sufficient 
licensed places in the community. Sea Brfght is princip~lly a 
summor resort with a. small permanent population of approximately 600 
but with a summer time poJulation many times that number - a daily 
influx during the season of many thousands. There are now eleven 
consumption licenses in the Borough, three of which are operated 
during the winter months. 

It is vrnll s0ttled thLl.t a munici_;_)ality raay deny an a 1Jpli­
cation when the granting thGreof would result in the existence of 
too many liccmsed premises in tpo com1nuni ty. Bumball v. Burnett 9 

115 N. J. L. ·254 (SuJ:). Ct. 1935); Lovitt Vo_Liber.t.;y .. Bulletin 169, 
Item 4, and cases there cited. It a:JlJears, however, t,hn.t thE: three 
licensed prc1~ises which are open all year 2re located in the nain 
business section of the Borough, the closest of ·which is at least an 
eighth of a mile south of appellant's premises. These three )laces 
do not enter primarily to restaurant trade although sandwiches may 
be procured. Appellant proposes to opcro.te a high type rest2ur~nt 
during the entire year. He is an experienced restaurant man and 
has operated sevcrc::tl other high-clnss restaurants in Monuouth 
County. He has developed a considerable following throughout the 
shore section and has n reputation for specializing in excellent 
foods. 

Appollant' s ~;remiscs nre in a district ·zoned for business 
and aru locnted so as to attract n ty)c of trade entirely different 
from that whj_ch other licensees have. His [Jrenises 3.re situated 
along the Shrewsbury River at the junction of the nnin Shore Highway 
with the Rumson Road. This is the only location in Seu Bright 
having facilities v1i1here custor.wrs fro1~1 the Ri vor nay tie UlJ their 
boats and be served with meals. 

Witnesses poducecl by apj;)Ollc.:.nt testified thnt there is a 
considerable de:~no..nd for an establish1~cmt of the ty1Je which he .LJro­
poses to operate and that his establishment would not take away any 
trade fron the li.censees novv O)urating saloons, since he caters to a 
different t-y!_Je of tradf;. The ovmer of the :)rer.:isE:S tc~stified tho.t 
frequently he has been obliged to direct transients to other res­
taurants selling liquor in nearby tovms because there was none 
available in the vicinity. 

\ 

\ 
~ 
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The only person who appeared at the h§;aring to testify on 
behalf of the respondent Council was one of its members, Mr. Eilen­
berger. He gave as his reason for b~ing opposed to the issuance of 

·the license that he felt there should be some lirnit to the number 
:Lssued and enough had been iJ3suecl. He admitted, however, that he 
would fnv0x the granting of the license if the trade which was 
obliged to go elsewhere because there wns no restaurant selling 
liquor in the vicinity, could be held in the Borough. Outside of the 
generalities there is nothing in the record to support the denial. 
No objection is r.rnde either to the person or the place of ap1Je1lant •. 

Under the circumstances, I find that nppellant has sus­
tained the burden of showing that he should be granted a license. 
The testimony establishes that pbblic convenience will be served by 
thetype of place which he pro~Joses to run. 

There is another and even r.:10re f1mdamental reason why the 
action of the respondent must be reversed.. It appears from the tes­
timony that the only other memb8r of the Council, besides Mr. Eilen­
berger, who voted to reject.the appl1cation is the landlord of one 
of the present licensees. ~ neober of a municipal issuing authority 
who owns premises leased by a retail J.icensee 1.s disqualified fror1 . 
voting on nny Batter involving alcoholic beverage control. His 
judgrJent in determinlng who may or may not hold any licenses r.mst 
not be warped by financial interest in the alcoholic beverrrge indus­
try. Re Asbury_£ ark, Bulletin 39,. Itei:1 2; Re SiE1i:1ilh Bulletin 76, 
Iteu 2; Re Schul~ 2 Bulletin 80, Item 12; Re BFundage, B.ullctin 84, 
Itow 17. This.member's participation in the meeting and his voting 
upon the application taints the action of respondent with illegality. 
Petrusha v.!.-.MiDQ HiJ-1.i Bulletin 146, Ite1:1 8. 

Accordingly, the action of respondent is reversed. 
·Respondent is directed to issue the liconse as applied for. 

Dated~ April 18, 1937. 

D. FREDERICK BURNETT, 
Cori:cis.sioner. 

10. APPELLATE DECISIONS - PECK v. WEST ORANGEo 

MORRIS PECK, 

-VS-

BOARD OF COMMISSIONERS OF THE 
TOWN OF WEST ORANGE, 

Res;)ondent. 

) 

) 

) 

) 

ON .h.PPEAL 
CONCLUSIONS 

Abrahan I. Harkavy, Esq., (Willia~ Ryan and John J. Meehan, Esqs., 
on Brief), Attorney for Ap)ellant. 

Alfred Jo Grosso, Esq., Attorney for Respondent. 
Frederic M. P. Pearse, Esq., Attorney for National Retail Beverage 

Dealers Ass'n and certain retail consum)tion licensees. 

BY THE COMMISSIONER: 

In a )rior appeal, entitled Pock Vo West Orangei Bulletin 
147, Item 1, _an ordinance adopted by respondent on July 7, 1936 was 
disapproved because of arbitrary and discriminatory exceptions oade 
in fGvor of. certnin restaurants and clubs )rovided thsy were 
equipped to serve at least one hundred persons at bne tine. The 

·:proviso was the cause of the disaPl)roval. 

On December 15, 1936, respondent adopted a new ordinance 
which enacts i.n Section 3 that every licensed lJlace, except res.,... 
tnurants, shall be closed between the hours of 3 11.. IVI. and 1 P. M. 
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on Sundays, nnd between the hours of 2 A. iVI. and 7 A. M. on weekdays. 

"Restaurants" are defined in Section 4 of the new ordin­
ance to include either "an establishment regularly and principally 
used for the purpose of providing meals to the public, having an 
adequate kitchen and dining .room equipped for the preparing and 
cooking and servi.ng of foods·, in ·which no other business except as 
is incidental to such establishment is conducted; or as a club 
which could qualify for a club license pursuant to the State rules 
and regulations and which has a regular, bona fide, dues-paying 
membership, and which has an adequate kitchen and dining room 
equipped for the preparing, cooking and serving of foods and not 
conducted primarily for gain." 

There is no provision in the hew ordinance as to the num­
ber of persons thE~ restaurant or club must be equipped to serv·ea 

"Restaur[mts" may not sell alcoholic beverages during the . 
hours set forth above, but their premises need not be closed. 

Appellant, who c,onducts a delicatesssn store in West 
Orange, contends that the ordinance is arbitrary and unreasonably 
discriminatory and therefore should be.disapproved. 

The general rule is laid down in Pec~~Y.!_Wept OrQnge, 
supra, as follows~ 

"In general, licensees of the so.me class must be treated 
alike. .classifications may not be arbitrary, fanciful 
or illusory. Re Tganeck,_ Bulletin 125, Item 8. Class­
ifications based upon significant factual distinctions, 
however, are sustainable. Thus, various regulations 
imposing restrictions on all licensees, except hotels 
and resto.urants, ho.ve been approved. See generally 
Bulletin 4:7), ItE::m 11, ~1l.__1iguor Dealers Associn­
tion v. Pl~infield, Bulletin 70, Item l; Re Mullica 
Township, Bulletin 109, Item 4; Re Pine Hill, Bulletin 
115, Item 13. Similarly, the Courts ·have sustained 
statutes and ordinances which establish separnte 
classificationsand impose restrictions applicable to 
all within a single class although not to all classes. 
Thus, in Meehan v. Excise Commissioners, 73 N. J. L. 
382 Csup. Ct- 1906), affirmed 75 N. Jo L. 757 (E.&A. 
1907), legislntion exempting restaurunts, clubs, etc. 
from a roquirement that the plQce of business be ex­
posed to public view was held to be constitutional, 
the Court saying: 

rn Class legislo.tion ~ whether within or with­
out the police po~er, discriminating against 
some and favoring others, is prohibited, but 
lugislatiQn carrying out a public purpose, 
although limited in its application, if, 
within the sphere of its opor2tion, it af­
fects alike all similarly situated, is not 
interdicted by the fourteenth nmendment.'" 

The gist of appellant's argument is tho.t the ordinance 
discriminates in favor of restaur2nts and clubs by allowing them to 
keep open during the hours that other licens8es must remain closed. 
The hours during which sales of liquor nro permitted are the same for 
all licensees. The only question to decide, therefore, is whether 
the different closing requirements are based upon significant and 
sufficient factual distinctions.· 

The principal objBctivo of restaurants and clubs is to 
render a service as distinguished from selling a commodity. The 
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snle of alcoholic beverages is a mere, and usually a minor, inci­
dent to the operation of a restaurant or club, whereas it is a p:1rt 
of the main business of other liquor licensees, if not their whole 
existence. It is common t~roughout our country, however strict 
the local observance of Sunday, to permit hotels and restaurants 
and clubs to remnin open as a matter of public convenience when all 
other places of business are forced to remain closed. The very 
distinction between hotels and restaurants on the one hand and gro­
cery :i delicatessen, drug stars or other m.ercantile business on the 
other is rocognized by the Alcoholic Beverage C.ontrol .ti.Ct itself. 
Sec. 13(1). What the Legislature has ordained as a line of 
cleavage to carry out a public purpose, may be made avail of by a 
municipality in formulating its local regulations. 

So, too, a club license has been provided by the Legisla­
ture, Section 13(5), conferring different privileges and issued 
at a lesser fee and hence recognizing the fc:..ctual distinction 
between clubs and other licensees. 

I conclude that there is reasonable basis for distinguish­
ing or classifying restaurants and clubs apart from the general run 
of other licensees o Hence, 2.n ordinance whj_ch compels all licen­
sees not only to stop all sales of liquo~ during certain hours but 
also to close up shop during those hours but which permits rest2ur­
ants and clubs to remaj.n open for purposes other than the s2le or 
service of liquor is not arbitrary or unreasonably discriminatory. 

This ordtnance, unlike its predecessor ·which was con~­
demned (Bulletin 14:7, Item 1) beco.use it applied arbitrarily only 
to SO.ill.£ restaurant~3 and clubs, affects all alike within the classi­
fication of restaurants and clubs as definc:;d by the Control Act. 

A recent illustration of the same distinction is found in 
Re Bowers, Bulletin 170, Item 11 • 

. If citizens wish to sell liquor in conjunction with their 
other mercantile business, they will have to conform the whole en­
terprise to municipal regulations governing the liquor business or 
else abandon the desire. Re Taegel, Bulletin l~l, Item 6. 

The ordinance is approved. 

Dated: April 19, 1937. 

D. FREDERICK BURNETT, 
Commissionor. 

11. DENATURED ALCOHOL - KEROSENE AS DENATORANT - ADVISABILITY OF 
EXPLAINING TO STOREKEEPERS THE USE INTENDED TO BE MADE. 

March 31, 1937 
Gentlemen: 

About two weeks ago I purchased some denatured alcohol 
o.t a neighbourhood. drug store. I desired to use this alcohol to" 
dissolve some shellac. Upon using it I found that it was diluted 
with something that smelled like kerosene. 

I thereupon purchased in another store genuine denatured 
alcohol and mixed the diluted alcohol therewith. The first pur­
chase immediately clouded the genuine Qlcohol. 

I would appreciate your advising me as to whether an~hing 
can be done to prevent other purchasers from being victimized in 
this same manner. 

Sincerely yours, 
Mary Ada Hughes. 
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April 19, 1937 
Mary Ada Hughes, 
Jersey City, New Jersey. 

Dear Madmn~ 

The Commissioner has referrod to mo your letter of March 
31st. 

You state that you purchased at a drug store some dena­
tured alcoho1 which was diluted with something that smelled like 
kerosEme. 

As a mutter of fact, the Bureau of Internal Revenue of 
the Federal Government has approved a number of different formulas 
for demo. tured alcohol. Formula No. 15 contains a quantity of kero-­
sene. It r~1ay be legitirri.o.toly handled by drug stores and has cer­
t2in restricted uses. Unl~ss you specifically designated tho type 
of deno.tured alcohol you vlfished to purchase, it is quite possible 
that you secured n bottle of Formula No. l5c The addition of 
Formula No .. 15 to a clear denatured alcohol would naturally result 
in a cloudy mixture. 

I recorJmend, in all future purchases of denatured alcohol, 
that you explain in detail to your storekeeper the use you intend to 
make of it. 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner. 

By: E. Wo Garrett, 
Deputy Cocaissionor. 

12. SIGNS - LICENSED MANUFACTURERS AND WHOLESALERS MAY DISPLh.Y SIGNS 
BEARING Ni .. ME, BHAND, OR TRADE-MARK ON EXTERIOR OF LICENSED 
PREMISES - HEHEIN OF CA01:f.1ION AS TO 1UiJY ABUSE OF THE PRIVILEGED 

Dear Commissioner: 

Is it permissible to paint a sign on the inside of our 
windows adVE;rtising that we are agents for a brand of whiskeyo 

Also is it peraissible to have a sign on the outside of 
our building . 

Essex Distributing Corporation, 
Newark, New Jerseyo 

Gentlemen~ 

Yours very truly, 
Essex Tiistributing Corp. 

Apri1 19, 193? 

·It is permissiblo for you to.paint a sign on the inside 
of your windows ·advertising that you o.re agents for particular 
brJ.nds of whiskey. 

It.is also permissible for you to.have a sign on the out­
sidG of your building. · 

The present State Rules Governing Signs (compiled Rulos, 
Regulations and Instructions, Po.ge ·57) apply, so far as they dGi.:.tl 
with the disp1aying of signs, only to retail licensees. As you are 
a wholesaler, they do not apply in that respect to you. 
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There is nothing in the State law or the State rules at 
the present time restricting the mo.nner in which a manufc.cturer or 
wholesaler may display signs. Oh the whole, the manufacturers and 
wholesalers have used this freedom in a sensible and enlightened 
manner. It has not yet been necessary to extend the rules to themo 
Therefore, keep whatever signs you wish to erect within reasonable 
and proper boundso 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner. 

13. SPECIAL PERMITS - WHEN REQUIRED - MUTUhL PURCHASESo 

Dear Sir: 

About one hundred workmen, who have common employment, 
are desirous of having a get-together meeting at which they intend 
to have food and about two halves of beer. No tickets are to be 
issued for this affair but a little colored slip will be given to a 
man so that he may enter the convcmtion hall, which paper is simply 
for identification to those having charge of admission and who do 
not know the members personally. There is to be no profit going 
to any person whatsoever and no sales~ These men constituting 
members of this group· are donating $1.00 each for the purchase of 
food and the halves of beer from the brewery. There is no person 
to receive any profit who. tsoever ~nd the entire amount coll_ected 
is to be turned into food and beer. 

In other words, the situation is analogous to that of a 
man who goes to a brewery cs.nd orders some beer delivered to his home 
and to his grocer and likewise makes purchases with the instruc­
tions to deliver them to his home. Instead of these goods being 
delivered to each individual's home~ they are delivered in bulk to 
a banquet hall. 

I would like to know whether it is required that .'J.ny per­
mit be given in order to enable these men to conduct this banquet 
and distribute the food and beer which they will have purchased for 
themselves from the grocer and brewery respectively. I was in 
doubt about the necessity of a state permit because neither a sale 
nor profit is contemplated nor is anybody to be served anything ex­
cept that which belongs to himself since he has originally paid for 
his proportionate share. 

May I be advised by you as to whether, in conformity 
with your practice, such a permit is required? Thanking you, I am 

Walter D. Cougle, Esq., 
Trenton, New Jersey. 

My dear Mr. Cougle~ 

Very truly yours, 
Walter D. Cougle. 

April 19, 1937 

I note that the members of the group on whose behalf you 
write will be assessed one dollar each for the purpose of provid­
ing food and beer at the affair. 

So long as a fee is ~harged or general assessment made, 
it cannot be said that the beer is to be actunlly given away free. 
Hence, a special permit is required. Herewith re Berry, Bulletin 
121, Item 2, which will give you the rensons. The result is the 
same regardless of whether or not the tickets nre issued. The 
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point is that no one could get into the hall or get n beer unless 
he paid the dollar fee. 

The situation is not comparable to one where the individ­
ual himself goes to a store.and orders beer sent home. It is not 

·the indivldual or each m·ember of the group as nn individual who is 
making the purchnse. The group is buying the beer and assessing 
the members.:. 

It is an indirect sale. The price of the beer is included 
in the assessment It_ Absence of profit motive makes no difference. 
A license or special permit must first be obtained. 

I am enclosing an application for a special permito It 
-must be filled out by the organiz3.tion intending to make the sales, 
signed by· the Municipal Clerk nnd the .Chief of Police of the muni­
cipality in which the affair will be held and returned to this 
office. The fee for the permit is $10.00 and must accompany the 
application. 

Yours very truly, 
D. FREDERICK BURNETT, 
Commissioner. 

14. SPECIAL PERMITS - WHEN REQUIRED - MUTUAL PURCHASES. 

Joseph P. Stonicker, 
Chief of Police, Lawrence Township, 
New Jersey. 

My denr Chief: 

April 19, 1937 

I give you the answers to your questions as follows: 

YYCan o.ny o_rg2nization or club of any description 
take up a collection after Q meeting for beer that is 
served after the meeting, or can they to.ke up a collection 
to buy beer to be served among the members after the 
meeting?tt 

~nether or not the taking up of a collection makes the 
transaction a sale is sometimes difficult to determine. Organiza­
tions often refer to who.t actually is a sale as being a "mere chip­
in ·or collection" in order to evade ta.king out the necessary permit. 
The simplest rule that I can give you is ttrat if there is any fee 
which must be- paid, diructly or indirectly, by way of a general as­
sessment being made or o.n admission cho.rged or tickets sold or food 
or other merchandise pu~chased, then it is a snle within the meaning 
of -ui.e Control Act and o. license or special permit must rirst be ob­
tained. In other words, if a guest is compelled to pay something 
before he could get a beer, then the beer is not actually given away 
free, the point being thnt he could not get the beer unless he made 
the payment.-

Herewith copy of ruling made in ro Berry, Bulletin 121, 
Item 2, and copy of letter of even dato tc Walter D. Cougle, Esq., 
Broad Street Bank Building, Trenton (Bulletin 171, Item 13), which 
will gj_ve you the underlying principles. 

''Can a club or orgo.niza ti on serve beer or liquor 
at a supper _where tickets are sold for the supper and floor 
show but the beer is given away free of charge beforE:: or 
after the supper or during the affair?" 

No, not unless the .club or organization· first gets a 
special permit. The price 'Of the beer and liciuor is included in the 
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price of the tickets sold for the supper ~nd floor show. As indi­
cated in the answer to your first question, it is an indirect sale 
and must be duly licensed. 

Cordic:1lly yours, 
D •. FREDERICK BURNETT, 
Commissioner. 

15. LICENSED PREMISES - AMUSEMENT DEVICES - WURLITZER AUTOMATIC 
PHONOGRAPH PERMISSIBLEo 

Dear Sir: 

Could you please tell me if a Wurlitzer Phonograph Machine 
is allowed in a tavern. This machine operates upon the insertion 
of a coin and is an amusement thnt is not played against the house. 

Mr. Philip Bongiovanni, 
Jersey City, N. J. 

Dear Sir: 

Philip Bongiovanni~ 

April 19, 1937 

You inquire whether or not Wurlitzer .Automatic Phonographs 
may be installed and maintained on licensed premises. 

The Ace Vending Coe, 446 Clinton Avenue, Newark, the 
local distributor, has satisfactorily explained to me the manner 
in which the phonograph operates. 

I find that it is an automatic phonogr2ph with a coin 
operating attachment. It delivers only music - nt five cents a 
tune - and that is all the customer gets for his money, no more, nq 
less. There is no element of chance involved nor nny "playing" 
feature in the machine. 

Wurlitzer Automatic Phonographs may be operated on li­
censed p~emises in New Jersey. 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissionero 

16. PUBLIC BUILDINGS - WHAT CONSTITUTES - ;~ BUILDING ERECTED BY AN 
INDIVIDUi~L ON LAND LEASED FROM A lVITJNICIPA.LITY DOES NO'I1 NECESSARILY 
MAKE THE BUILDING A PUBLIC ONE. 

Dear Sir: 

An individual has leased from a municipality a parcel of 
vacant ground. He wishes to erect on the premises a building vn1ich 
is torbe used for the sale of liquor. Will you issue a ruling on 
the question of the legality of the sale of liquor on ground .owned 
by a municipality but leased to a private individual. 

Very truly yours, 
., Sidney Kaplan .. 
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Sidn0y Kaplan, Esq., 
Camden, New Jersey. 

My dear Mr. Kaplan: 

SHEET 15. 

April 20, 1937 

A municipality may issue a license for premises erected 
on land leased from the municipality provided (1) the applicant is 
fully qualified.') (2) tho premi~;es is suitable c.nd (3) if the pro-­
posed licensed premises is in a public building, the Commissioner's 
Qpprovnl hns first been obtained. 

Section 39 of the Control Act (c. 436, P. L. 1933), pro­
vides that no sales of alcoholic beverages shall be made in any 
public building under the control of the Stnte or any political 
subdivision thereof· except as permitted by the Commission~r in 
specified cases and subject to rules and regulations. Hence, if 
tho proposed premises is located in a public building, the applica­
tion requires my approval. Re Hoffman? Bulletin 33, Item 10, copy 
enclosed. On thE~ other hand, the mere fact that a building is owned 
by a municipality does not of itself make the build1ng a public 
building. Thus, purchQSe by a municipQlity of a private building 
at a tax sale does not transform it into o. public building e.nd hence 
Section 39 has no applicc.tion. Re Pierson.i Bulletin 38, Item 12, 
copy also enclosed. · 

As you put the facts there is nothing to show that the 
building erected on land leased from the municJ.pnlity is to be a 
public buildingo I take it, therefore, that irrespective of 
whether the building by the terms of the lease upon the expiration 
thereof belongs to the teno.nt or the municipality, the building 
itself while operated during the leo.so will be o. merely private 
building. If so, no approvD.l is required. and there is nothing il­
legal about the sale of liquor therein providing, of course, u li­
cense is duly obtained. 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner. 

17. SOLICITORS' PERMITS - MORA..L TURPITUDE - FACTS EXAMINED -
CONCLUSIONS. 

April -20, 1937 

In re: Hearing No. 161. 

After permit was issued, solicitor's fingerprint record 
disclosed that he had been arrested in 1934 on a charge of uttering 
a worthless check, had been found guilty in a crimin~l court and re­
ceived a suspended sentencec Solicitor having denied in his appli­
cation that he had ever been convicted of a crime, a hearing was 
held to.determine whether his conviction involved moral turpitude, 
also to determine whether he had filed a false application. 

At the heating solicitor testified that at the time of 
his arrest he was engaged in business, and had issued a check for 
$11.60 in payment for lumber. Subsequently the check was returned 
marked "insufficient funds," because another check which solicitor 
deposited in his account was also' elastic. Solicitor was brought 
before a Judge of a criminal court, who advised him to make his 
check good. He made good, as appears from a letter received from 
the corporation to which he issued hi.s check. Solicitor testified 
that he had answered the question in good faith, and did not believe 
that he had been convicted at the time he appeared in the criminal 
court. He has been engaged in business for many years, and other­
wise has a clean record. 
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Charges of this nature are often disposed of in the lower 
courts in a rather informal manner, and I believe solicitor's testi­
oony that he did not realize he had been fo~nd guilty, but rather 
believed he had been ordered to make good the check~ I believe, 
therefore, that he acted i.n good faith when ho swore that he had 
never beGn convicted of a crioe. 

It is recommended that no further action be taken. 

Approved~ 

D. Frederick Burnett, 
Co11Elis sioner. 

Edward J. Dorton, 
Attorney-in-Chief. 


