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NEW JERSEY

tart of Errors and Appeals.

Bet ween

Jose phine  P ie r c e  ET a e s .,
Defendants and Appellants, 

and
Th om as  W . O r a m , R o b e r t  F . 

Or a m, a n d  Ja m e s  H . N e i g h -
bo ur , E x e c u t o r s  o e  R o b e r t  
F. Or a m , d e c e a s e d , . 

Complainants and Respondents:

Appeal, &c.
>-March Term. 

1907.

Brief of J. H. Neighbour, Solicitor and of 
Counsel with Respondents.

The complainants, respondents in this case,- filed their 
Wll in the Court of Chancery to procure an interpreta- 
twn of a certain clause in the last will and testament 
°f Robert P. Oram, deceased.

he will was made January 11, 1898. The testator 
died March 22, 1899. TTie will was proven in the Sur-
rogate s Office of Morris county, April 5, 1899.

e testator, at the time of' his death, was engaged 
ln t e mercantile business at Wharton, in Morris county,

N ew  Jersey S tate Library
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New Jersey, consisting of a general store, a drug store, 
stove and tin store, coal and lumber and plumbing, &c.

These lines o f business had been carried on for several 
years by the testator. His son, Robert F. Oram, one 
of the executors, had been a partner and the general 
manager during the latter part o f the life of deceased, 
and was carried on under the style of R. F. Oram & Co.

The deceased left four children, two sons, Thomas 
W . Oram and Robert F. Orarn, and two married daugh-
ters, Josephine Pierce and Lottie L. Phillips. They are 
the sole beneficiaries under the will.

The construction sought for in the bill by the ex-
ecutors relates more especially to the Second Item, which 
is in these w ords:

“ Second. I do hereby give and bequeath to my son, 
Robert *F. Oram Jr. the equal one half part of all my 
right/ estate and interest in the partnership business of
R. F. Oram1 & Co. composed of myself and my son, 
Robert, at Port Oram in said County, being all the part-
nership personal property, pertaining to said business 
with all book accounts, capital, money, bonds, notes, 
stock in trade, store goods and merchandise, horses, 
wagons, harness, coal business,'tin and stove business, 

'd rug  business, lumber business and all equipments and 
appliances belonging to each branch, as used and em-
ployed by said firm, and that the said business be con-
tinued with the other equal one half part thereof owned 
by my estate, under the sole management and control of 
my son Robert, for the mutual benefit of my son Robert 
and o f my estate, as equal partners in business, an 
subject to losses and profits, for and during the term of 
twenty years from and after my decease, and the ne 
profits o f said business shall be equally divided between 
said Robert and my estate; the share or part so belong 
ing to my estate to be taken by my executors, hei em 
after named as part o f its general assets; the said pa 
o f said stock, personal property and business s0 .e 
queathed to my son, Robert, to be his absolutely fQ1 
himself, his heirs and assigns fotever.”
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The testator was possessed of other personal prop-
erty and also real estate.

The property, real and personal, was left in the hands 
of the executors in trust, except that part/of the mer-
chandise stock which was given to his son Robert, as 
set forth in the Second Item of the will.

This business has continued under the management 
of Robert since his father’s death down to the present 
time, under the firm name o f R. F. Oram & Co.

The executors have power to sell the interest of the 
estate in the mercantile business to Robert F. Oram 
at any time an equitable agreement can be made.

One feature of the will is that no division should be 
made of either real or personal property for the period 
of twenty years from the testator’s death, the income 
of which w as to be divided equally between the four 
legatees.

The share of the income for the two daughters was 
to continue and to be paid to them for life only. No 
part of the corpus of the estate was to go to them at 
any time, or under any event.

In the course of administration, the executors made 
quarterly payments of dividends to each o f the four 
legatees from other, sources than from the mercantile 
business ever since the will was proven. This plan was 
adopted voluntarily by the executors- as a matter of 
convenience and without prejudice to the corpus of the 
estate.

The will does not specify any time or period for such
quarterly payments, blit the same has been acquiesced

the legatees, quarterly payments being made in
April, July, October and January.
. ^Wo .accountings have been made by the executors
n. l̂e Orphans Court o f Morris County. The first
6111b December 31, 1901. The second accounting

WaS bought up to July 31 1903, and filed January 5, 
1904. J J J

Under the management of Robert F. Oram, it ap-
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p e a r s  th a t  c e r ta in  n e t p r o fits  h a v e  a ccru ed , the one- 

h a l f  o f  w h ic h  b e lo n g s  to  th e  e s ta te  g e n e ra lly .

In  th e s e  t w o  a c c o u n t in g s  th e  O r p h a n s ’ C o u rt, at the 

s u g g e s t io n  a n d  r e q u e s t  o f  th e  d e fe n d a n t, M rs. Pierce, 

a llo w e d  th e  s h a r e  o f  th e  e s ta te  in  th e  n e t profits of the 

m e r c a n tile  b u s in e s s  to  b e  c h a r g e d  to  th e  execu to rs, same 

a s  o th e r  incom e; f o r  d is tr ib u tio n .

T h e  q u e s tio n  o f  th e  p r o p e r  d is p o s it io n  o f  any part 

o f  th e  p r o fits  o f  th e  s a id  p a r tn e r s h ip  b u sin ess o f R. F. 

O r a m  &  C o .,  a s  d e s ig n a te d  in  th e  s a id  S eco n d  Item of 

th e  w il l ,  th e n  b e c a m e  a  m a tte r  o f  d isp u te  between the 

e x e c u to r s  a n d  M r s . P ie r c e  a n d  M r s . P h illip s , so that 

th e  b ill o f  C o m p la in t in  th is  c a u s e  w a s  filed  October 14, 

19 0 5 , in  o r d e r  to  s e tt le  su c h  d isp u te .

T h e  t w o  d a u g h te r s  in s is t  th a t  th e  s h a re  o f  the .net 

p r o fits  o r  e a r n in g s  o f  th e  m e r c a n tile  b u sin ess belonging 

to  th e  e s ta te  s h o u ld  b e  a s c e r ta in e d  a n d  fix ed  at least 

o n c e  a  y e a r  a n d  th e n  th e ir  fo u r t h  p a r t  o f  the estate’s 

s h a r e  th e re in  s h o u ld  b e  p a id  o v e r  to  th e m  the same as 

th e  in c o m e  fr o m  r e n ts  a n d  s e c u r it ie s , o r  th e same as 

th e  in c o m e  a r is in g  f r o m  a n y  o th e r  c la ss  o f  assets be- 

.c o m e  p a y a b le  to  th e m .

T h e  e x e c u to r s  r e s is t  th is  v ie w  o f  d isp o sin g  of the 

s a id  n e t p ro fits  a n d  c la im  th a t  u n d e r  th e  S eco n d  Item of 

th e  w il l ,  th e  o n e - h a lf  o f  th é  n e t p ro fits  o f  the business 

s h o u ld  b e p a id  to. th e m  a s  e x e c u to r s  a n d  b y  them re-

ta in e d  a s  o th e r  g e n e r a l  a s s e ts  a n d  s h o u ld  n o t be divided 

a s  in c o m e .

T h e  S e c o n d  I te m  o f  th e  w i l l  c r e a te s  a partnership, 

w h ic h  is  to  b e  c o n d u c te d  o n  th e  sa m e  princip les as any 

o th e r  p a r t n e r s h ip ;  e a c h  p a r t y  h a s  a n  eq u al amount of 

c a p ita l  in  th e  b u s in e s s  a n d  is to  b e  c a rr ie d  on for the 

m u tu a l b e n e fit o f  th e  t w o  p a r tie s , R o b e r t  F . O ram  and 

th e  e sta te , a n d  s u b je c t  to  lo s s e s  a n d  profits, for the 

te rm  o f  t w e n t y  y e a r s . T h e  n e t p ro fits  o f  the business 

is  to  b e  e q u a lly  d iv id e d  b e tw e e n  R o b e r t  F . Oram  an 

th e  e s ta te , a n d  s h a ll b e  ta k e n  b y  th e  e x ecu to rs as part 

o f  th e  g e n e r a l  a s s e ts  o f  th e  e sta te .

N o  p r o v is io n  is  m a d e  in  th e  w il l  fo r  a n y  dividen s
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of this net profit; it is not treated anywhere in the will 
as income; it is a general asset o f the estate, same as 
a bond, same as a part o f the corpus of the estate, and 
must so remain for the period o f twenty years.

This part of the will can only take effect in a dis-
tribution at the end o f that period, and, consequently 
does not invalidate the will, or render its construction 
as to the net profits inconsistent in the way pointed out 
by the respondents.

I quote now from stipulation in State o f  Case on page 
37, from line 13 to fine 25 :

“ That during each year, either partner drew 
his share of the prospective profits in cash or 
merchandise, as he saw fit, and at the end of 
each year such drawing by each partner was 
charged against his share o f ascertained profits, 
but the profits thus earned in each year that had 
not been charged up against the respective par-
ties in each year were added to and allowed to 
remain in the business. There was no actual 
settlement or dividend made between the part-
ners; the balance o f profits remained and went 
into the business and was used as capital, thereby 
increasing the capital o f each partner to the ex-
tent of the undivided profits.”

This relates to the method by which the former busi-
ness of R. F. Oram & Company had been conducted 
for many years by the testator, and o f which business 
his son, Robert F. Oram, had been the manager many 
years prior to his father’s decease.

In the Second Item of the will before referred to, 
he diiects the net profits belonging to the estate to be 
taken by his executors, as part o f its general assets.

is does not mean by implication, or otherwise, a 
C ividend of such profits among his legatees. The in- 

<Cnt *s to M*P along and benefit the business generally 
under the management o f his son, Robert F. Oram.
. testator entertained a very plain .and practical 

of the business which he left to his son and to his 
^ ate. His intention was to have it continued and con-
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ducted on the lines of its former management. He 
never had the profits divided, except for current per-
sonal expenses taken out o f the business, and after a 
partnership settlement the earnings were allowed to 
remain and went into the business and were used as 
capital.

He had found that plan to be safe and successful 
and, no doubt, that fact influenced his mind in the dis-
position o f the net profits referred to in the Second 
Item of the will—-that the executors should retain their, 
share as the general assets o f the estate were retained 
or as part o f the body o f the estate.

On this point, I refer to State o f Case, page n ,  lines 
20 to 30:

“ And further, it is my will in reference to 
said remainder o f my personal property and es-
tate mentioned and referred to in the Fourth 
Item of this my will, v that the same be kept to-
gether in the hands o f my said executors, or the 
survivors or survivor o f them during said period 
o f  twenty years in trust, for the use and benefit 

.o f  my estate and the interest and income to be 
divided in the same manner as is above provided 
in the matter o f the rents, issues and profits of 
my real estate and under like contingencies in 
all respects, as to my said daughters shares.”

Then, again, when and how can the net profits be 
safely and correctly ascertained? Certainly not each 
year, as it is well known that in a general mercantile 
partnership, especially diversified as this business was, 
profits only appear on the ledger by way of charges or 
bills due from customers, &c. They can only be ascer-
tained when there is no possibility o f a loss in the busi-
ness, or at the final windup o f the business. The stock 
in trade may all be represented as a book profit, un-
collected and consequently indivisible.

Another governing feature o f this business is, that 
losses are just as apt to occur as net profits, and a 
series o f losses might exceed the-net profits, and when 
that condition arises, the executors, are without any
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fund to m eet such losses. They have no authority to 
and could n ot have recourse to the corpus o f the estate 
to make up su ch  losses, as that would be reducing the 
other sources of income directed under the will to be 
divided. F o r  example, how can the executors be kept 
in a position to  meet with a loss in the twentieth year 
if all the p re v io u s  earnings have been paid out and 
divided ?

The m ere fa c t  that no losses • have heretofore been 
sufficiently h e a v y  to eat up the apparent book profits 
in any one y e a r, does not justify the executors in taking 
it for gran ted  that the future conduct o f the business 
of the concern will escape losses.

The losses, whenever they arise, must be paid out 
of the earn in gs retained in the hands o f the executors 
as the result o f  more prosperous years. These net earn-
ings are to be kept inviolate and not mingled with the 
other funds o r  income o f the estate, they are to stand 
as surety in th e  hands o f the executors as an investment 
in the m ercan tile  business and as against losses.

They are to become a separate partnership fund in 
one sense, fro m  which to draw in any emergency for the 
benefit o f th e  partnership, first, and are not to be di- 
veited to a n y  other channel during the twenty years. 
So that, in construing the will in this respect, we must 
ohserve the c le a r  intent o f the testator to the effect 
t at he w as providing for the safe continuing o f the 
mercantile business.

Another reaso n  for having all the net profits o f the 
mercantile business paid to the executors and which in-
fluenced the testator to so direct, is the fact that the 
two daughters, Mrs. Pierce and Mrs. Phillips, are to 
leceive the one-fourth part o f the income o f the estate 
01 only> as before stated, and by the will the child 

01 children o f  these legatees will receive the principal,
01 l̂e from which the parent received the income 
while living-. o *

In p aragrap h  1 7  o f  the bill o f complaint, it appears 
3t Mrs. Phillips has but one child, Thomas, a minor.
. d1-p aragrap h  23 of the bill o f complaint, the com-
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plainants allege that by retaining the net profits of the 
mercantile business in the body of the estate, the Phil-
lips child, in case he shall survive his mother, will be 
entitled to his share or one-fourth o f the accumulated 
net profits o f said business..

In this line, I will refer to paragraph second of the 
stipulation, on page 35 o f State o f Case, that Mrs. Pierce, 
then o f the age o f fifty-five years, has never had any 
child or children.

The will excludes the husbands o f these two legatees 
from taking any part in the distribution or payment of 
the incotne, or in any division at the end of the twenty 
years, whether they survived their wives or not. Under 
these statements o f facts, existing now as at the time 
o f the execution o f the will, it appears also that the tes-
tator had a clear intent to, and in fact, was creating a 
fund from the mercantile business, that would in the end 
enure to the benefit o f the two sons as legatees and to 
the child or children o f the two married daughters if 
any survived the parent.

The answer sets up an estoppel on the ground that the 
Orphans’ Court has put a construction on the will in 
reference to these net earnings o f the mercantile busi-
ness in which the respondents have acquiesced. All that 
the Orphans’ Court did in this respect was to charge 
the executors with what appeared to have been paid to 
them as assets, and has not the effect of a construction.

It may be binding on the executors, so far as that 
accounting goes, but if an error or mistake, as it is 
claimed to have been, it does not bind them to divide 
the profits o f the partnership business hereafter, if any 
such 1 profits happen to accrue.

It is the duty o f executors, in any case, to act accord-
ing to the directions- o f the will, not as they may have 
allowed themselves to act under the influence of an 
incidental side issue, but to act as they discover their 
trust in its true intent and meaning.

The decree should be allowed to stand.
J. H. NEIGHBOUR, 

Solicitor for and of Counsel with 

Complainants and Respondents.



flew 3er0e$ Court of Errors anfc Hppeate.

Between

Tho mas  W. Or a m, Robert F . 
Oram and James H . Neigh-
bour, Executors of Robert F . 
Oram, deceased,
Oomplainfints and Respondents, 

and

Josephine O. Pei rc e , Impleaded, 
Defendant and Appellant.

On appeal from final decree of Court of Chancery, 
dated November 15th, 1 9 0 6 ; filed November 17th, 
1906.

Brief on Behalf of Josephine O. 
Peirce, Defendant and Ap-

pellant.
STATEMENT.

This is an appeal from a decree o f the Court of 
Chancery construing the W ill  of Robert F . Oram, 
deceased, in an action brought by the complainants 
lor that purpose.

The testator, a resident of Dover, N . J., died 
March 27, 1899. H is W ill, sought to be construed

10

20

80

40



2

in this action, is dated January 11th, 1898 (Case, 
pp. 9 ,1 0 , 1 1 ,1 2 ) .

W il l  admitted to probate in Morris County, April, 
1899 (p. 2, fol. 1 ) .

Testator left four children: Thomas W . Oram andJ
Robert F . Oram (who are E xecutors), Josephine 
Peirce (w ife of Charles P eirce), and Lottie L. Phil- 
lips (w ife of Frank L. P h illip s), (Case, p. 2, fol. 
2 0 ) . The defendant, Thom as Peirce, is a son of 
said Lottie L . Phillip ’s. Smd Josephine Peirce has 
no children (Case, p. 35, fol. 3 0 ) .

Testator was engaged as a partner in the mercan-
tile business in two places^-one at Port Oram in 
said County (see Paragraph “ Second” of W ill) ; 
one at Hibernia (see Paragraph “ Sixth” of W ill).

To his son, Robert F ., he bequeathed one-half of 
the mercantile business at P ort Oram (Case, p. 9, 

^  fol. 2 0 ) . To his son, Thomas W ., he bequeathed 
all his interest at H ibernia (p. 11, fol. 3 0 ). These 
are the only absolute bequests of either personal or 
real estate.

H e directs the continuance of the mercantile 
business at Port Oram for the term of twenty years 
after his death under the management of his son, 
Robert, for the mutual benefit of his said son and of 
his estate as equal partners in the business, both 
subject to losses and profits, directing that the net 
profits of the business shall be equally divided be-
tween said Robert and his estate (p. 9, fol. 20).

The only provision in the W ill  which is sought to 
be construed in this action, is the clause appearing 
in the “ Second” paragraph thereof, which, after di-
recting a division of the store profits equally be-
tween Robert and his estate, is in these words:
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“The share or part so belonging1 
to my estate to be taken by my 
Executors, hereinafter named as 
part of its general assets.”

From the above quoted language, complainants 
insist that the one-half profits payable to the estate 
from year to year shall he taken by the Executors or 
Trustees and by them re-invested, and the income ■ • 
of such reinvestment only be divided among the 
four children.

The ansicering defendant, Josephine 0. Peirce, 
insists that the profits of themmercantile business 
during the lives of the four children shall be paid 
to and divided among them as part of the income 
of the Trust Estate. This difference of opinion or 
construction of said W ill, in reference to the store

9 0profits, constitutes the only issue between the par-
ties to this cause.

The Vice-Chancellor has decided that one-half of 
the profits, of the mercantile business, shall be held 
tty the Executors until the end of twenty years and 
neither such profits or the income thereof shall dur-
ing that time be paid to the legatees (see Decree, 
pp. 38, 39 and 4 0 ).

POINT r. 30
It is respectfully insisted tbat the 

construction of the W ill on the point 
in issue, as claimed by the defendant, 
Mrs. Peirce, is the correct one.

It is a fundamental, legal rule in the construction  
of wills that the predominant idea of the testator’s 
Mind is heeded as against all doubtful and con-

40



flicting provisions which might of themselves defeat 
it.

The predominant purpose of the testator in this 
case is to create a Trust of his entire estate, real 
and personal, for a definite period of twenty years, 
before there should be any division of the corpus of 
the estate, except as to the half interest in the 
mercantile business at Port Oram given to his son, 
Robert, outright, and the mercantile business at 
H ibernia given absolutely to his son, Thomas, this 
twenty year Trust applied :

First. To ifo e  half interest in the Port 
Oram  mercantile business retained 
by the estate.

(Paragraph “ Second” of W ill.)

Second. A s  to his real estate.
^  (Paragraph “ Fourth” of W ill , p. 10, fol. 10.)

Third. A s  to the balance of his personal 
estate.

• ( Paragraph “ F ifth ” of W ill, p. 11, fol. 20.)

H e intended to have substantially all his estate 
held in trust, with the income to go to his children 
share and share alike, and all the net issues and 
profits of his real estate, and of his personal estate 

30  (except the half interest in the store), are directly 
so given. At the end of the twenty years, there 
shall he a division of the real estate among his four 
children equally, his sons to take their share ab-
solutely, but the daughters’ should still be held in 
trust for the benefit of their children, or other heirs.

The same division is directed with reference to 
the personal estate at the end of such twenty years. 
There is no direction to the Executors to accumulate 

40  rents, issues or profits and add the same to the 
corpus of the estate which is the effect of the decree 
made in the Court below and is contrary not only 
to the construction of the W ill  insisted on by the
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Executors in their bill of com plaint but also to that 
of Mrs. Peirce, the appealing defendant. She con-
tends that testator’s children, of whom she is one, 
should during the twenty years, or while they live, 

p aid  the entire net income of his entire estate 
except the outright bequests to Robert and Thomas. 
Any other construction would be an unjust dis-
crimination against her. She has no children and  
her one-fourth of the income of the mercantile busi-
ness would be continued in the business and ac-
cumulate for twenty years for the benefit of her 
brothers and sister who have children.

It appears on page 26, folio 10 of the case on 
appeal that between A p ril 1st, 1899, and Decem-
ber 31st, 1900,— a period of one year and eight 
months— the profits of the business were $17,644.62  
of which $8,822.31 belonged to the estate. Under 
the Chancellor’s decision, Mrs. Peirce gets no part 
of these profits or any that may hereafter be 
made in this business which was always a success-
ful one (see p. 37, fol. 1 0 ).

There would be little cause for com plaint^of 
this construction perhaps on the part of the other 
children, beqause each of them have children, who 
would ultimately inherit all the accumulated profits 
of the mercantile business for the twenty years 
of the trust. Taking the W ill as a whole, the 
testator intended that his children should partici-
pate equally in his estate. A n y  other construction 
than one which gives Mrs. Peirce during her life  
one-fourth of the income from the store business 
discriminates against her, and there is no evidence 
m W ill to justify such construction, 

p  is m a n ifest from the general scope of the 
ill and its purposes, that the testator did not in- 

ond the income from the mercantile business at 
ort Oram, owned by the Executors, should be re- 

aiued in the business and added to the corpus 
of the estate, or itself reinvested and the income

10

20

30

40



from such reinvestment paid to the four children. 
He expressly authorizes and directs that the part-
nership between his son, Robert, and his estate 
should be continued, under the management of 
Robert, as one of the sources of income for the 
benefit of his children. That partnership business 
was an active and profitable part of his estate and 
represented an investment by the testator just as 

10 clearly as did his bonds and mortgages, railroad 
stocks, or real estate, and was likely to produce 
a larger income under his son’s management than 
would the capital represented by it have produced 
if converted into money and reinvested on bond 
and mortgage or other security. I f  the store busi-
ness produced a net profit of Five thousand dol-
lars in a year, each child would have received 
Twelve hundred and fifty dollars as his or her share 

20 of the income thereof. If, however, the Five thou-
sand dollar net profit, instead of being paid to 
the children as so much income from the estate, 
ha,d been invested upon bond and mortgage or 
otherwise at 3 % , it would have produced Two hun-
dred and fifty dollars and given each child an-
nually Sixty-two dollars and fifty cents instead 
of Twelve hundred and fifty.

I f  the testator had intended that the income of 
30 the store business should not be a part of the in-

come, but the subject of reinvestment and added 
to the corpus of the estate, he would doubtless 
have said so in plain language, but there is noth-
ing in the whole W ill  suggesting that there should 
be accumulation of that income and its addition 
to the corpus, instead of paying it over directh 

to the children.
The clause referred to is too vague and general 

4Q to justify  such construction. It is not a direction 
to accum ulate; it does not direct the investmen 
of the profits' received from the business; nor doe.̂  
it provide what should be done with the income o
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such investment if intended. N o good reason can 
be given for such construction. I t  is out of 
harmony with the rest of the provisions of the W ill , 
and no rational excuse can he urged for such an 
unusual disposition of the profits of the store bus-
iness. The conclusions of the Court below are 
based on the theory that losses might arise in the 
business and therefore the profits of one year might 
be required to make good the losses of another. The 
principal of the personal estate of the testator 
held in trust by the Executors, amounted to $101,- 
808.64 (p. 33 , fol. 1 0 ) . Testator’s real estate, at 
the time of his death, was valued at about $100,- 
000 (p. 37, fol. 1 0 ) . I f  the Executors under the 
Will were directed to continue the partnership with 
its business risks in a business which had always 
been profitable, the total capital of which was about 
$36,984.64 (see p. 24 , fol. 3 0 ) , it would seem tnat 
the estate would be abundantly able to respond for 
any possible losses in that successful business from  
its net value of over $200,000 without holding up 
during the life of the trust the large annual profits 
in proportion to capital against possible losses 
which never before have been made since the busi-
ness was established. Such reason for withhold-
ing from the children the income of this profitable 
business and allowing them only the income from  
the rest of the estate, which was much less, is 
wholly insufficient to justify  a construction of the 
Will in accordance with the decree appealed from. 
The very fact that he continues the store 
business by the estate for twenty years of 
the trust without giving any power to sell 

to any one but his son, Robert, is evidence that 
the business produced more income than would the 
ordinary investment of the money represented by 
1t, and, therefore, it was to the advantage of the 
beneficiaries under the W il l  that such business 
should continue. I f  th e  h a lf  in t e r e s t  o f  th e  s to re
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business should be sold by the Executors to Robert, 
who■, alone, was entitled to purchase it, the proceeds 
of such sale must be invested in some other form of 
income producer in substitution for the original 
form which existed at his death. I t  w ill certainly 
n ot be argued, i f  a sa le  o f the estate ’s  h alf of the 
store business w as m ade, th at the incom e arising 
from  the proceeds o f such sale should  be reinvested 

1-0 and the incom e from  th a t divided am ong the four 
children. T he d isp osition  m ade o f one-half of the 
store b usiness is in  effect a d istin ct tru st separate 
from, the other tru sts  under the W i l l ,  and, i f  so, the 
incom e a risin g  from  such tru st m u st be paid to the 
children under the general schem e o f the W ill.

T he proceeds o f the sa le  o f  one-half o f the partner-
sh ip  business (an d  its sale is authorized by the 
W il l  to  his son, R obert, o n ly ) , are to  be reinvested 

20  an(j  the incom e from  such reinvestm ent paid to the 

children d u rin g  the tw en ty years or sio long as they 
live (C ase , p. 10 , fo l. 1 0 ) .  Converted into  some new 
foyin o f investm ent, its  incom e goes to the children 
under the W i l l ;  its  incom e in its  present form 
should, therefore, be p ayab le  to the beneficiaries 

under the W il l .
I f  real estate is sold , its  proceeds are to be in-

vested and incom e paid  to the children (p. 10, fo l 
30 3 0 ) .  M rs. P eirce, having no children at the death

o f the testator, and havin g none now , would be de-
prived o f the great b u lk  o f the incom e o f the store 
of the partnership  business by not dividing the 
profits as incom e. A t  the sam e tim e, if  what she 
insists is p ayab le  to her as incom e should be addei 
to  the corpu s o f the estate, such addition would go 
to  and  benefit on ly  the children o f her brothers and 
sister by increasing the corpus of the estate wi 

40 ichich they alone would share.
It is respectfully submitted, th at the dubious lan 

guage in P aragrap h  “ Secon d ”  o f the W il l , which de-
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dares that the estate ’s share o f the profits from  the 
partnership b usiness sh all be taken by the E x e c u -
tors as part o f its «gen era l assets,”  is  n ot a  sufficient 
or definite phrase, conclusive o f  the intention  o f the 
testator to add to the corpus o f the estate to M rs. 
Peirce’s injury, and  to  defeat the broad, general 
purposes o f the W i l l  th at each child  should, during  
those twenty years, have one-fourth o f the entire  
net income o f the w hole estate.

Schouler on W il ls , §4 7 6 , speakin g o f the pre-
dominant idea o f the W i l l ,  declares the law  to be as 
follows:

“ In construing a w ill, the predom inant idea  
of the testator’s  m in d , i f  apparent, is heeded as 
against a ll dou b tfu l and conflicting provisions  
which might, o f them selves defeat it. T he gen-
eral intent and p articu lar in ten t being incon-
sistent, the latter m u st be sacrificed to the fo r -
mer. All such subordinate provisions bend in 
construction to the testator’s main purpose and 
should, if possible, help carry it out, not ob-
struct it; and undue stress should not be laid 
upon particular expressions or detached, 
clauses.”

Urich’s A p p eal, 86  P enn ., 3 8 6 ;
Allen  vs. W h ite , 97  M ass., 5 0 4 ;
3 D em ., 3 0 7 ;

Stim son vs. Y ro m a n , 99  N . Y .,  7 4 ;
Hitchcock vs. H itchcock , 3 5  Penn. S t ,  3 9 3 ;
Thrasher vs. In gram , 3 2  A la ., 6 5 4 ;
Rose vs. M cH ese , 26  M o., 5 9 0 ;
Pickering vs. L an gdon , 22  M e., 4 1 3 ;
Chaplin on W il ls , p. 4 4 1 ;
Page on W il ls , § 6 1 6 ;
Rood on W il ls , § §4 1 9 , 420.

10

20

30

4 0
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POINT II.
If the general intention of the tes-

tator can be collected from the 
whole Will, particular terms used 
which are inconsistent with that in-
tention must be rejected as intro- 

l0 duced by mistake or ignorance on 
the part of the testator in order that 
the paramount intent of the testator 
shall prevail.

P age on W il ls , Secs. 4 6 2  & 4 6 3 ;
A m . E n c. o f L aw , V o l. 30 , p. 687, citing 7 

N ew  Jersey L aw , p. 3 6 3 ; 15th  N ew  Jer-
sey L aw , p. 27 6 , and 37th  N ew  Jersey 
E q u ity , p. 78.

20
T he cardinal rule o f testam entary construction, 

as a lread y  in tim ated , is th at the p lain  intent of the 
testator a s  evidenced b y  the lan gu age of his W ill 
m u st prevail i f  th at in ten t m ay  be carried into 
effect w ith ou t v io latin g  som e deeper principle of 

p ublic policy.
A n d , w hatever respect the construction  put upon 

corresponding w ord s in  other W i l ls  m ay deserve 
from  the C ou rt b y  w ay o f precedent, th is plain and 

^  la w fu l in tent o f the p articu lar W i l l  should not be 
defeated. I t  is  the intention  o f the testator as ex-

pressed in  his ow n W i l l  w hich governs.
Y e t , every W il l  should  be interpreted as far 

as possible from  th e stan d p oin t apparently occu-
pied by the testator, and attend an t circumstances, 
such as the condition  o f his fa m ily , and the amount 
and character o f his p roperty , m ay and ought to

be taken into consideration .
4 0

S chouler on W il ls , § 4 6 6 ;
R ood on W il ls , §420 .
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A  testator’s intention  is, how ever, to be collected  
from the whple W il l  taken together, and not from  
detached portions alone.

Chaplin on W il ls , page 4 4 1 ;
Schouler on W il ls , §468 .

Nor is a clear gift or devise in one part of the 
Will to be cut down or out by indefinite, doubtful 
or ambiguous expressions in another part,  or upon  
conjecture, but the intention  to cut dow n or out, 
or the inconsistent provision  m u st be indicated  
with, at least, reasonable certain ty  or by the use  
of language sufficiently im perative.

Schouler on W il ls , §478 .

It will be observed that the testator makes no 
provision in his Will for any final disposition of 
the net profits, of the store business or of the cap-
ital invested in the business. In  the latter p art  
of the Second clause o f the W i l l  (see  Case, p. 9, 
fol. 30), he directs a division o f the profits and  
“the share or part belongin g to  m y estate to be 
taken by my E xecu tors h ereinafter nam ed as part 
of its general assets.”  It is manifest from this 
language that an actual division, should be made of 
the profits each year as had been done in his life-
time when he and his son were partners in the 
business (see Case, p. 3 7 , fo l. 10 , & e .X, and not 
at the expiration of the tw en ty  year T ru st. The  
profits were not to be le ft in the business to increase  
its capital but were “ to be taken by the E x ecu tors.”

The latter part of the Fifth clause of the Will 
disposes of the remainder of personal property 
mentioned in the fourth item, which was all the 
other personal property except the one-half in-i 
terest in the store business and the profits there- 
on- If the construction of item second adopted 
by the Court below is a correct one^then it would 
appear that the testator made no final disposition

10

20

30

40
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o f the store  interest and the accum ulated profits. 
T his om ission  is not to  be a llow ed i f  it can be 
avoided because no one is supposed to make his 
W il l  w ithout m eaning to dispose o f a ll o f his es-
tate. I f , how ever, the construction  insisted upon 
by the app ealin g  defendant in this cause is adopted, 
the profits w ill be d istribu ted  as incom e among 
the fou r children and the source o f such profits, 
nam ely, the store interest, w ill, a t the expiration 
o f the tw en ty  years, belong  to  the fou r children 
pursu ant to the term s o f the W i l l  so construed. 
T h is w ill do equal ju stice  am on g the children; 
prevent any intestacy as to an y  p art o f the tes-
ta to r ’s property , and conform  to  the predominant 
purpose o f the W i l l  as a whole.

I t  w ill be noted th at there is no general residuary 

clause or g ift.
20

SO

40

*
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POINT III.
Complainants are estopped from in-

sisting upon their asserted con-
struction of the W ill of the said 
testator, by the ajudication and de-
cree of the Orphans' Court of the 
County of Morris, dated December 
31, 1901 (Case, p. 27, fol. 10), on an 
accounting proceeding by Josephine
0. Peirce against the complainants, 
as Executors, when they settled 
their final account as such, and also 
by the decree of said Orphans' Court, 
dated February 23d, 1904 (p. 33, fols. 
10, 40), on a certain other account-
ing proceeding, on which account-
ings complainants charge them-
selves with one-half of the net profits 
of said mercantile business, and paid 
to this defendant and to the other 
children of said testator their re-
spective shares of such profits.

See Case, page 30, folio 10;
See Answer, Paragraphs 18, 19, 20;
Case, page 17, folio 30, &c.;
See Stipulation, page 36, folios 10, 20, 30.

The two accountings above referred to appear in 
the printed case from pages 22 to 34, both inclu- 
sive. On page 24, folio 10, th  ̂ complainants 
charge themselves with Eight thousand eight hun-
dred and twenty-two dollars and thirty-one cents 

one'half of the net profits received from Rob-
ert F. Oram & Co. From this they deduct repairs 
and expenses, $6,990.60, leaving $1,831.71 in their 
ands for distribution among the legatees. On

10

20

30

40
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page 30 of the case the complainants herein charge 
themselves with one-half the net profits from De-
cember 31st, 1900, to December 31st, 1902, amount-
ing to $7,964.07. On page 22 of the case will be 
reen the decree of the Orphans’ Court, which ex-
pressly charges them with One thousand eight hun-
dred and thirty-one dollars and seventy-one cents 
“as and for the net income due the estate of said 
Robert F. Oram, deceased, from the firm of Rob-
ert F. Oram & Co. from April 1st, 1899, to De-
cember 31st, 1900, according to the provisions of 
the Will of said deceased.”

Said Orphans’ Court had jurisdiction to construe 
the Will of said testator in so far as the ques-
tion of the profits of the mercantile business being 
distributed as income among the children.

2 Q Dunnam vs. Marsh, 7th Dick., page 256;
Baker’s Case, 16th Dick., page 592;
Orphans’ Court Act, Lawrs of 1898, page 

761, §127.

As these two decisions, which were never appealed 
from, and involved the construction of the Will 
upon the very point that is involved in this action, 
the complainants are estopped from urging any 
other theory of construction.

80 Diament vs. Lore, 2d. Vroom, pages 220 & 
223.

A sentence, judgment or decree of a Court acting 
within its jurisdiction is res judicata preventing 
the cause of action, fact, or matter adjudicated 
from being relitigated in any other Court between 
the parties and privies wThere the Court rendering 
it had general or inferior, concurrent, or successive

4 0  jurisdiction.

Am. & Eng. Ency. of Law, title Res Judi-
cata, 3d Ed., Vol. 24, page 721.
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The law of res judicata is stated as follows:
Doctrine or res judicata applies alike to the de-

crees of Courts exercising equity jurisdiction, and 
to the judgments of Courts of law, and a final deter-
mination in either Court may be invoked as a bar 
or estoppel of the other.

The law of res judicata also has application to de-
cisions of Appellate Courts, to sentences or decrees 
of Courts of special or limited jurisdiction, and to 
judgments of Courts created for the trial of small 
causes. N

Am. & Eng. Ency. of Law, title Res Judi-
cata, 2d Ed., Yol. 24, p. 721.

POINT IV.
The words “general assets” of the 

estate do not refer to the corpus 
simply, but in legal significance are 
defined to be “every kind of property  
owned by decedent, tangible or in-
tangible, legal or equitable.”

Am. Ency. of Law, 2d Ed., Vol. 11, page 
829, citing 14th Peters (U. S.), 282; 

Williams vs. Morehouse, 9th Conn., page 
470;

26th Ind., page 477;
37 Mo.., page 20.

Whatever an Executor or Administrator takes as 
such or in respect to his office, is to be considered 
assets.

110 U. S., page 710.

Assets is property belonging to an estate either 
, a bankrupt or decedent, subject to administra- 

bou by the Assignee, Trustee or Executor for the 
onefit of creditors, heirs or distributees. The word

10

20

30

40
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“ assets”  also includes such articles representing 
real estate of the decedent as are usually denomi-
nated the chattels real, as leases, &c.

Shears vs. Rodgers, 3 Barn & Adolph, 
pages 262, 371.

W h ile  there is no judicial decision defining “gen- 
eral assets” accurately, the testator in this W ill had 
in mind, by use of the words “ general assets,” all 
of his estate of every name and nature, personal or 
real, legal or equitable, or whether principal or 
income. The income from railroad bonds would he 
received and taken by the Executors as part of the 
general assets of the estate as those words are used 
in this paragraph, so would income from any other 
source. The mercantile business was a separate 
trust, the proceeds of which came into the hands 

 ̂ o f the Executors as income from a particular form 
of investment, and construing the whole W ill to-
gether it is manifest that for twenty years the chil-
dren should have the entire income of the estate. 
The profits o f the store business would come to the 
Executors as part of the general assets of the estate, 
but they are not directed to add the same to the 
corpus of the estate as accumulations to the prin-
cipal. I f  the interest in the store business were 
sold to Robert F . Oram, one of the sons and Execu-
tors, the income of the proceeds of such sale would 
be payable to the children the same as income from

40
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POINT V.
The whole scheme of the W ill is tp be 

taken into consideration, and de-
tached phrases should not be held to 
defeat it.

It is not by an exaggerated expression here and 
there that the W ill  is expounded, but by what on the 10 

whole was one scheme of rational disposition. For  
the intent as gathered from the whole W ill  overrides 
all those technical rules which relate to the con-
struction of W ills.

Schouler on W ills , §469, page 522.

POINT VI.
For the foregoing1 reasons it is re- 20 

spectfully submitted that the decree 
of the Courtbelow shouldbe reversed, 
and a decree made adjudging the 
proceeds of the mercantile business 
to be income, for division among the 
children of the testator.

A L B R ID G E  C. S M IT H , 
Attorney for Josephine O. Peirce, Appellant. oU

40
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NEW JERSEY

fltourt of ferns and Steals

BETWEEN
Jo s e ph in e  Pe ir c e  ET a l .,

Defendants, Appellants, 
and

Th o ma s  W . Or a m , Ro b er t  F .  O r a m  ̂
and  Ja m e s  H . N e ig h b o u r , E x e c u -
t or s o e  Robert  F .  O r a m , D e -

c e ase d ,
Complainants, Respondents.

BILL.

In  Ch a n c e r y  o e  N e w  Je r s e y . 
o His Honor, William J. Magie, Chancellor o f the 

State of New Jersey:
Humbly c o m p la in in g , s h o w e th  u n to  y o u r  H o n o r , 

your orators, T h o m a s  W .  O r a m , R o b e r t  F .  O r a m  a n d  

James N e ig h b o u r , e x e c u to r s  o f  th e  la s t  w il l  a n d  

testament o f  R o b e rt F .  O r a m , d e ce a se d .

irst. T h a t on  th e  tw e n ty - s e v e n th  d a y  o f  M a r c h , A .

• °ne thousand e ig h t  h u n d r e d  a n d  n in e ty -n in e , R o b e rt-  

ani> th e  to w n  o f  D o v e r ,  d e p a r te d  th is  life,* h a v -  

n£ rst m ade an d  p u b lis h e d  h is  la s t  w il l  and te s ta m e n t 

i PEI
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bearing date the eleventh day o f January, 1898, and in 
and by said last will and testament did name and ap-
point your orators as the executors thereof, and that on 
the fifth day o f April, A. D. eighteen hundred and 
ninety-nine, the said will was admitted to probate by 
and before the surrogate o f the county of Morris on 
the application o f your orators, executors as aforesaid, 
and that the said Thomas W . Oram, Robert F. Oram 
and Tames H. Neighbour duly qualified as executors 

10 thereof and took upon themselves the burden of the ad-
ministration o f the estate o f the said Robert F. Oram, 
pursuant thereto.

Second. That a true copy o f said last will and testa-
ment o f  the said Robert F. Oram is annexed to and 
forms a part o f  this, your orators’ bill.

Third. That at the time o f  the decease of the said 
Robert F. Oram he left him surviving the four children 
named in said will, namely, your two orators, Thomas 
W . Oram and Robert F. Oram, and Mrs. Josephine 

20 Pierce and Lottie L. Phillips, all o f whom are now liv-
ing, as his sole heirs-at-law.

Fourth. That at the time o f the decease of the said 
testator he was engaged in the mercantile business at 
Port Oram, in said county o f Morris, New Jersey, as 
particularly set forth and referred to in the second item 
o f said will, and that by the terms o f said second item 
o f said will one-half interest in said mercantile stock 
in trade and business became vested in your orators, as 
executors under said will, and the other one-half interest 

30 therein became vested in your orator, the said Robert 
F. Oram, as the owner thereof, and that the business 
o f said merchandising was to be continued under the 
sole management o f  your orator, the said Robert F- 
Oram, for the mutual benefit o f  your orator, the said 
Robert F. Oram, and o f  the estate of the said testator 
as equal partners in business.

Fifth. That your orator, the said Robert F. Oram, 
was the manager o f  said mercantile business in all its
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parts for some years prior to and at the time of the 
decease of said testator.

Sixth. That your orators, as such executors, in due 
course of administration upon the estate of said tes-
tator, caused an inventory and appraisement to be made 
of said merchandise, stock in trade, assets and goods 
and chattels belonging to the same amounting to the 
sum of nineteen thousand seven hundred and ninety-five 
dollars and thirty-two cents.

Seventh. That in pursuance of the terms of said sec- jo  
ond item of said will your orator, the said Robert F. 
Oram, took the sole management of said mercantile 
business for said estate and for himself, and has, since 
the decease of the said testator, continued to manage 
and carry on said mercantile business for the equal ben-
efit of the estate of said testator and for your orator, the 
said Robert F. Oram, as equal partners and subject to 
losses and profits, and to be continued for the term of 
twenty years from and after the decease of said testa-
tor, as in said will directed. 20

Eighth. That by the further terms of said second 
item in said will the net profits of said business is to 
be equally divided between your orator, Robert F. 
Oram, and said estate of said deceased, and that the 
share or part belonging to the said estate should be 
taken by your orators as executors as aforesaid, as part 
of the general assets of said estate.

Nitiih. That by the terms of the fourth item of said 
will all the real estate of said testator and all the re-
mainder of the personal property and estate not other- o0 
wise disposed of was given and devised to your orators 
as executors under said will in trust to keep the same 
°r the purposes specified in said will.

enth. That your orators, as such executors, were 
irected in and by said fourth item of said will to keep 

* the real estate of said deceased together, and not 
° sel or divide the same for the period of twenty years 
r°ni and after the decease of said testator, and to di-
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vide the net rents, issues and profits thereof, after keep-
ing the same in repair, paying insurance, taxes and 
other incidental expenses, equally between the said four 
children of the testator above named in paragraph third.

Eleventh. That in the third item o f said will it is pro-
vided that said executors could at any time sell and 
dispose o f  the share and interest o f said estate in the 
said remaining part or half o f said partnership busi-
ness, stock in trade and goods and chattels belonging 
to the same to your orator, the said Robert F. Oram, 
on such equitable terms as might be agreed on, and to 

IO retain the proceeds o f  such sale in the said estate for 
the use and benefit o f said estate.

Twelfth.- That in the said fourth item of said will, 
it is provided that -said executors could sell or dispose 
o f any part or parcel o f said real estate of the deceased, 
when in the judgment o f said executors, or the survivor 
of them, at any time during said period of twenty years, 
the same could be sold or disposed of to the advantage 
of the estate, and for its benefit, and in such case the 
proceeds o f such sale or sales should be invested by 

2 said executors in some safe and responsible manner, 
and the income thereof dividèd in the same manner as 
the rents, issues and profits of the said land was held 
and divided as set forth in paragraph nine.

Thirteenth. That, in and by the fifth item of said 
will, at the expiration o f said twenty years youi ora- 
tors, as such executors, or the survivors or survivor 0 
them, were ordered and directed to make partition y 
sale or otherwise, as to them might seem best, of al 
the real estate then remaining, among the said foûr 

3°  children o f the testator, share and share alike, frut 
was provided in said fifth item,' that the- shaies 
parts o f said daughters, Josephine and Lottie, Y^|ljra 
remain in the hands o f said executors, and for sai tŵ  
daughters to receive the interest or income on y 
their respective shares for and during the term 0 
natural life respectively, and that at the death o ei
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leaving child or children or grandchildren, the share 
of such deceased daughter should go to such last-named 
heirs, and that in the event o f the death o f either of 
said daughters without leaving any such named heir 
or heirs, then such share should go to the surviving 
children of the testator or their heirs, either surviving 
daughter, however, receiving only the income o f such 
part for life as above set forth, and then to her heirs 
as above named. "■ . - .

Fourteenth. That in and by the fifth item of said io  
will, it was further directed in reference to the said 
remainder of the personal property and estate men-
tioned and referred to in the fourth item of said will, 
that the same should be kept together in the hands of 
said executors, or of the survivor o f them during the 
period of twenty years, in trust for the use and benefit 
of said estate, and that the interest and income thereof 
should be divided in the same manner as had been 
provided in said will in the matter o f the rents, issues 
and prolits of the real estate o f said testator, and under 20 
like contingencies in all respects as to the shares o f the 
said daughters.

Fifteenth. That in and by the eighth item o f said will, 
it is directed that all and every, the shares or parts of 
the income of the said estate o f said deceased, which 
wight come to either o f the said daughters o f said tes-
tator, should come to and be received and held by them 
free from the custody and control o f the husband of 
either of them, and all receipts, releases or discharges 
given by them or either o f them to your orators, as 30 
such executors, sighed by them, or either o f them 
a °he and without joining with the husband o f either 
s ould be a ftill and complete release and discharge to 
your orators executors as aforesaid.

Sixteenth. That the said Josephine Pierce is a mar- 
pC woman and has for her husband one, Charles
lerce’ ancl that the said Lottie L. Phillips is a mar-
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ried woman and has for her husband, one Frank L 
Phillips.

Seventeenth. That the said Lottie L. Phillips has one 
child whose name is Thomas Phillips, a minor, now 
o f the age o f years.

Eighteenth. That under the management and control 
o f said mercantile business by your orator, the said 
Robert W . Oram, by and with the share of your orators 
and the share o f the said Robert F. Oram, as set forth 
in the second item o f said will, and as alleged in the 
sixth paragraph o f this your orator’s bill, certain net 
profits have accrued therefrom to be divided equally 
between your orators as such executors and the said 
Robert F. Oram, for the mutual benefit of the said 
estate and o f the said Robert F. Oram, as equal part-
ners in business.

Nineteenth. That one-half o f said net profits belong 
to your orators as executors as aforesaid for the benefit 
o f said estate to be taken by your orators as part of 

20 the general assets o f said estate.
Twentieth. That your orators allege and insist that 

by the true and proper construction o f said will, said 
half part o f the net profits o f said business, so taken or 
to be taken by your orators, is to be kept and retained 
by them as a part o f the general assets or body of the 
estate o f said testator to be added thereto and is to be 
by your orators invested from time to time as an in-
come earning portion thereof and that the interest and 
profits o f such portion is to be divided as the income 

30 and profits o f the' real estate and the other personal 
estate o f said testator is directed by said will to D* 
divided.

Turenty-first. That your orators are informed and 
believe that the said Josephine Pierce and said Lottie 
L. Phillips dispute and deny that the said half part 0 
the net profits o f said mercantile business should be kep 
and retained by your orators as part of the asse 5 0 
body o f the estate, to be added thereto and by y°ur
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orators invested from time to time as an income earn-
ing portion thereof, and only the interest and profits 
of such portion divided in like manner as the income 
and profits of the real and personal estate o f said de-
ceased is directed by said will to be divided.

Twenty-second. That said Josephine Pierce and said 
Lottie L. Phillips insist that by the true and proper con-
struction of said will the said half part o f the net profits 
of said mercantile business should not be invested by 
yottf orators, but should be divided equally by your io  
orators between the said four children o f  said testator, 
and that one part should be paid to said Josephine Pierce 
for her life and one part paid to said Lottie L. Phillips 

hfc, in the same manner as the other income of 
said estate is directed to be divided.

Twenty-third. That your orators allege that if the 
construction of said will as insisted on by your orators 
is the true and proper construction thereof, the said 
Thomas Phillips, the infant child o f  the said Lottie L. 
Phillips, will, in case he survives his said mother, be- 30 
come entitled to his share o f the said accumulated net 
proceeds of said mercantile business taken and retained 

orators, as executors as aforesaid, and for that 
reason becomes a party interested in the construction ot 
said' will.

Twenty-fourth, That your orators, by reason o f the 
dispute arising between your orators and the other de-
visees under said will, have filed this their bill by amica- 

e understanding for the construction o f the provisions 
ereof, yet your orators charge that they have, in para- 30 

£raP nineteen of this bill, placed the true and only 
proper constiuction as to the disposition o f said half 

d 0 the net profits o f said mercantile business.
 ̂ end, therefore, that the said Josephine Pierce, 

B B fc ^ k ill ip s  and Thomas Phillips may full, true, 
matt an i per êct answer make to all and singular the 
swe^ 3 ° reSa^  (y °ur orators hereby waiving the an- 

answers o f said defendants being put in under
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oath) as fully as if the same were here again repeated, 
and they thereunto interrogated, and that it may be 
ascertained and determined by the finding and decree 
o f  this Honorable Court whether or not the said half 
part o f the net profits o f said mercantile business so 
taken by your orators, as such executors, should be re-
tained by them as part of the general assets or body 
of the estate of the said testator to be added thereto and 
invested from time to time as income-earning portions 

io thereof, and whether or not the interest and income of 
such investment only should be divided and paid to said 
legatees in equal parts, share and share alike, as the 
other items o f income are directed to be divided in and 
by said will, or whether or not the said half part of 
the net profits o f said mercantile business so taken by 
your orators, as such executors, should be divided and 
paid to said legatees in equal parts, share and shaie 
alike, as the other items o f income are directed to be 
divided in and by said w ill; and in what manner said 

20. net profits should be disposed o f or divided, and that 
your orators may have such other and further relief as 
the nature and circumstances o f the case may 
and as your Honor shall seem meet and proper, to-
gether with the costs and charges'of your orators in this
behalf sustained. .

May it please your Honor, the premises consi ere , 
to grant unto your orators the State’s writ of subpoena 

issuing out and under the seal o f this H onorable  
to be directed to the said Josephine Pierce,
Pierce, Lottie L. Phillips, Frank L. Phillips and T oniâ  
Phillips, commanding them and each of them, onJ | B  
tain day and under a certain penalty therein to be ex-
pressed, personally to be and appear befoie your 
in this Honorable Court, then and there to answer . 
premises and to stand to, abide by and per o 
order and decree therein as to your Honor s a 
meet.
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And your orators, as in duty bound, will ever pray, 
&c.

J. H. NEIGHBOUR,
Sol. for and o f Counsel with Compts.

c o p y  op wipp.

I, Robert F . Oram, o f Dover, in the County o f Morris 
and State of New Jersey, being o f sound mind, memory 
and u n derstan ding, do make, publish and declare this 
my last w ill an d  testament in manner following.

First:—I d o  order all my debts and funeral expenses ro 
fully paid and satisfied as soon as cooventiently can be 
after my decease.

Second:— I d o  hereby give and bequeath to> my son, 
Robert F. O ra m  Jr. the equal one half part o f all my 
right, estate and interest in the partnership business of
R. F. O ram  &  C o . composed o f myself and my son, 
Robert, at Port Oram in said County, being all the 
partnership p erso n a l property pertaining to said busi-
ness, with all b o o k  accounts, capital, money, bonds, 
notes, stock in . trade, store goods and merchandise, 20 
norses, w ago n s harness, coal business, tin and stove 
business, d ru g  business, lumber business and all equip-
ments and ap p lian ces belonging to each branch, as used 
«nd employed b y  said firm, and that the said business 
be continued with the other equal one half part thereof 
owned by my estate, under the sole management and 
control o f m y son Robert, for the mutual benefit of my 
t0n’ Robert an d  of my estate, as equal partners in busi-
ly8’ and su b ject tot losses and profits, for and during 

eterm of twenty years from and after my decease, and 30 
_  fltf profits o f  said business shall be equally divided 
d:ween said Robert and my estate ; the share or part.

V* ^011§ing to my estate toi be taken by my executors, 
ereinafter named as part of its general assets; the said 

of said stock, personal property and business so 
2 PEI
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bequeathed to my son, Robert, to be his absolutely, for 
himself, his heirs and assigns forever.

Third:— It is my will and I do hereby authorize and 
empower my executors, at any time, to sell and dispose 
o f the share and interest o f my estate in said remaining 
part or half of said partnership business, stock in trade 
and goods, and chattels belonging to the same, to my 
son Robert, on such equitable terms as may be agreed 
on, and the proceeds o f such sale toi be retained in my 

i q  estate for its use and benefit, as is above provided for 
said remainder o f  my said personal property and estate.

Fourth :■— I give and devise all my real estate, where-
soever situate and in whosesoever hands found, and all 
the remainder o f my personal property and estate not 
herein by this my will otherwise disposed o f; to my 
executors hereinafter named and to. the survivors or 
survivor o f  them, in trust for the purposes specified in 
my will, that is to say ; it is my will that all my real 
estate o f which I shall die seized, shall be kept together 

2Q by my said executors, in trust, and neither sold, nor 
divided for the period o f twenty years after my decease, 
hut the same shall be held in trust by my said executors 
for the use and benefit o f my estate, and the net rents, 
issues and profits thereof, after keeping the same in 
repair, paying insurance, taxes arid other incidental ex-
penses shall be divided equally between my four children, 
pamely Thomas, Robert, Mrs. Josephine Pierce and Mrs. 
Lottie L. Phillips; Provided However, that any part or 
parcel o f my real estate may be sold or disposed of «ty 

30 piy said executors1, or the survivor o f them, at any _  
during said period of twenty years, when in the 
jnent o f  said executors, or the survivors or survivor 
them, the same can be sold or disposed of to the a 
vantage o f my estate and for its benefit, but in such cas, 
the proceeds o f  all such sale or sales shall be reinvest 
by my said executors in some safe and responsible man̂  
ner. and the income thereof divided in the same man
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as the rents, issues and profits o f  the land were held and 
divided.

Fifth:— It is my will and I do hereby order and direct 
my said ex ecu to rs, or the survivor or survivors o f them, 
at the exp iration  of twenty years as aforesaid, to make 
partition by sale or otherwise as to them may seem best, 
of all m y real estate then remaining', among my said 
four children, share and share alike, but the shares or 
parts for m y sa id  daughters, Josephine and Lottie are to 
remain in the hands of said executors, and for them to io  
receive the interest or income only o f their respective 
shares, fo r  and during the term o f  their natural life, 
respectively, and  at the death o f  either, leaving child or 
children, o r  grandchildren, then the share o f  such de-
ceased d au gh ter to go  to such last named heirs, and. in 
the event o f  th e  death o f either oif my said daughters 
without le a v in g  any such named heir or heirs, then such 
share shall g o  to  my surviving children, or their heirs; 
either su rv iv in g  daughter, however, receiving only the 
income of such part for life as above set forth, and then 2o 
to her heirs as a b o v e  named. And further, it is my will 
P reference to  said remainder o f my personal property 
and estate mentioned and referred to in the fourth item 
of this m y w ill, that the same be kept together in the 
hands of my said executors, or the survivors or sur-
vivor of them  during said period o f twenty years in 
trust, for the use and benefit o f  my estate, and the 

and in co m e to be divided in the same manner 
as is above p ro v id e d  in the matter o f the rents, issues

o f  my real estate and under like contingencies 30 
g^P^P^ts, as to my said daughters shares*.

 ̂ ^ ve bequeath to my son Thomas W .
1T1'V ŝ ocb, share and interest in the store at 

as known as “ The Oram Co.”  with all accounts, 
s and credits and subject to all claims and demands 

tf a nŜ  sarne- T o  have and to' hold the same unto 
Sev k°niaS W. Oram, his heirs and assigns forever. 

enth. My said executors or the survivors o f  them
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are hereby empowered to make, execute and deliver good 
and sufficient deeds of conveyances, assignments, re-
leases or assurances in the law for any and all parts or 
parcels o f my estate', real or personal, whenever neces-
sary or advisable so  to do, in pursuance o f this my will.

Eighth :— It is my will, and I do direct that all and 
every, the shares or parts o f  the income of my estate, 
which may come to either o f my said daughters, shall 
come tO' and be received and held by them, free from 

i o  the custody and control o f  the husband of either, and all 
receipts, releases, or discharges, given by them or either 
o f  them to1 my said executors, signed by my said daugh-
ters, or either o f them, alone and without joining with 
any husand shall be a full and complete receipt, release 
and discharge to' said executors.

Ninth :— I hereby revoke any and all other wills by me 
heretofore made.

Lastly :~—l hereby constitute and appoint my two sons, 
Thomas W . Oram and Robert F. Oram Jr. and my 

20. friend James H. Neighbour, executors of this my last 
will and testament.

In Witness W hereof 1 have hereunto set my hand and 
seal this Eleventh day o f  January in the year of our 
LO RD  One thousand eight hundred and ninety eight.

R o b e r t  F. Or a m (s )
Signed, sealed, published and declared by the said 

Robert F. Oram to1 be his last will and testa^nt in our 
presence, who were present at the same time, and we did 
then hereunto' subscribe our names as witnesses in his 

5°  presence and in the presence o f each other and at his 
request.

Ro be r t  K ile go r E, Dover, N. J.
E d w a r d  D. N e ig h b o u r , Dover, N. J-

V i v i a n  M. L e w is ,
Clerk.

F i le d  O c to b e r  1 4 , 19 0 5 .
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In  C h a n c e r y  o e  N e w  Je r s e y .

Betwe en  ^  ̂
Th o ma s  W . O r a m , R o b e r t  F. O r a m  

a n d  Ja m e s  H . N e i g h b o u r , E x e c -
ut o rs  oe  t h e  L a s t  W i e e  a n d  T e s  ̂
t a me n t  o e  R o b e r t  F . O r a m , D e -
c e as e d , Complainants, >

and
Jo s e ph in e  Pe ir c e , C h a r e e s  P e ir c e , 

Lo t t ie  L . P h i e e i p s , F r a n k  L. 
Ph ie e ips  a n d  T h o m a s  P h i e e i p s ,
(a  M i n o r ) ,  Defendants.

10

A N SW E R .

The answ er o f  Josephine Peirce, one o f the defend-
ants to the b ill o f  complaint of Thomas W . Oram, 
Robert F. O ra m  and James H. Neighbour, the execu- 20 
tors of the last w ill  and testament o f Robert F. Oram, 
deceased:

I. This d efe n d a n t admits that the complainants qual-
ified as executo rs o f  the last will and testament o f Rob-
ert F. O ram , deceased, as alleged in their said bill o f 
complaint, and that a copy o f the will o f this testator is 
annexed thereto.

II. D efen d an t further admits that testator left him 
surviving fo u r children, to wit, Thomas W . Oram, Rob-
ert F. O ram , th is  defendant, and Lottie L. Oram (now 30 
Lottie L. P h ill ip s ) , all o f whom are now living.

II. T h is d e fe n d a n t admits that at the time of his 
decease the said  Robert F. Oram, the testator, had been 
or several y ea rs  engaged in the mercantile business at 
ort O ram , in the county of Morris, and that a one- 
alf interest in the stock in trade and other assets in 

ple sai.d p artn ersh ip  was bequeathed to the said Robert 
• Oram, one of the complainants, and the other one-
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half thereof was retained by the complainants, as ex-
ecutors as aforesaid, and from the death o f said tes-
tator and in pursuance o f the second paragraph of his 
said will, the complainants and said Robert F. Oram 
continued said mercantile business as equal partners 
under the sole management o f the said Robert F. Oram, 
one o f the complainants, he and the executors of said 
testator being equal partners in said business.

IV. Defendant further admits that said Robert F. 
io  Oram, one o f the complainants, was the business man-

ager o f  said mercantile business for years prior to and 
at the time o f the death o f  said testator.

V. Defendant admits that an inventory and ap-
praisement o f the stock in trade, but not other assets 
o f said mercantile business, was made by complainants 
after the decease o f  said testator, and the same 
amounted to nineteen thousand seven hundred and 
ninety-five dollars and thirty-two cents.

VI. Defendant admits, as alleged in paragraph sev- 
20 enth o f  complainants’ bill, that said Robert F. Oram,

one o f  the complainants, has been the business manager 
o f said mercantile business since the death of said tes-
tator.

VII. Defendant admits that item second of said will 
provided, among other things, that the share or part 
o f the profits o f said business belonging to the estate 
o f said testator (being the equal one-half thereof) 
should be taken, in the language o f  said will, by the com-
plainants as part o f its general assets.

30 V III. Defendant admits that by the fo u rth  para-
graph o f said will testator’s real estate and the balance 

o f his personal property not otherwise bequeathed was 
given to the complainants i n  t r u s t  for the purpose 
expressed in said will.

IX . Defendant admits that testator’s real estate was 
devised to the complainants i n  t r u s t  for twenty y||j| 
from testator’s death, and they are directed not to se 
or divide the same until after the expiration of t
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period, and the net income thereof should be divided 
among the children of said testator, and that on a sale 
of one-half interest in said mercantile business the pro-
ceeds thereof should be held i n  Tr u s t  by the complain-
ants as other personal estate.

X. Defendant admits the allegations contained in the 
twelfth paragraph o f complainants’ bill that should sam 
executors sell or dispose o f any part o f said real estate 
of said deceased the proceeds o f such sale should be in-
vested and the income divided in • the same manner as 10 
rents, issues and profits o f the said land was held and 
divided.

XI. Defendant admits that in and by the fifth item 
of said will, at the expiration of said twenty years, said 
executors were ordered and directed to make partition 
or sale, as to whom might seem best, o f all real estate 
then remaining among said children o f the testator, 
share and share alike, and that it was provided in the 
fifth item of said will that the shares or parts o f his 
daughters Josephine and Lottie were to remain in the 20 
hands of the executors, and for said two daughters to 
receive the income o f their respective shares during their 
life, and at the. death o f either daughter leaving child
or children or grand-children the share o f  such deceased 
daughter should go to such last-named heirs, and in the 
event of the death o f either of said daughters, without 
leaving such named heir or heirs, then her share should 
go to the surviving children o f said testator, or their 
eirs, either surviving daughter, however, to receive the 

income of her part or share during her life, and then 30 
to her heirs^as in said will provided.

XII. Defendant admits that in and by the fifth item 
0 said will, it was directed in reference to the remain-

J of the personal property and estate mentioned and 
r* erred to in the fourth item of said will that the same 
s ould be kept together in the hands of the complain-
ants, a» executors, or the survivor or survivors of them, 
uring said period of twenty years i n  t r u s t  for the
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use and benefit of the estate, and the interest and in-
come should be divided in the same manner as was 
provided in said will in reference to the rents, issues 
and profits o f testator’s real estate, and under like con-
tingencies in all respects as to the shares of said two 
daughters.

X III. Defendant admits that in and by the eighth 
item of said will, it is directed that all and every the 
shares or parts o f the income of the said estate of said

I O  deceased which might come to either of the said testa-
tor’s daughters should come to and be received by them 
free from the custody and control o f the husband of 

• either o f  them, and all receipts, releases or discharges 
given by them, or either of them, to the complainants as 
such executors signed by them, or either of them alone 
and without joining with the husband of either should 
be a full and complete release and discharge of the com-
plainants as executors.

X IV . This defendant admits that she is married and 
20 .that Charles Peirce is her husband, that one Frank L.

Phillips is now the husband of Lottie L. Phillips and 
that the defendant, Thomas Phillips, is a son of the said 
Lottie L. Phillips and is a minor under the age of 
twenty-one years.

X l V a .  Defendant admits that said m erca n tile  busi-
ness, conducted for the equal profit of said Robert 
Oram and the estate o f said testator, has realized an 
earned net profits to be divided equally between t e 
complainants as executors and the said Robeit F. ram 

30  as equal partners in such business. ,
X V . Defendant admits that one-half of the profits 0 

said mercantile business belongs to the complainants 
executors aforesaid for the benefit of the estate, u 
denies that such profits shall be taken by the comp a 
ants as part o f the general assets of said estate or ^  
purposes o f re-investment and alleges the truti t  ̂
that the profits o f said business is a part of the me
of the estate o f the said testator and should be at r
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lar intervals distributed among- the four children and 
legatees named in the will o f said testator the same as 
income from any other real or personal estate in the 
hands of said complainants.

XVI. This defendant further answering denies that 
by the true and proper construction o f said will and 
one-half part of the net profits o f  said business so taken 
or to be taken by complainants, is to be kept and re-
tained by them as a part o f the general assets or body
of the estate of said testator to be added thereto, and 10 
denies that the complainants are authorized or required 
to invest such profits as an income earning portion of 
the estate of said testator, and that the interest and 
profits of such portion is to be divided as an income and 
profits of real and other personal estate is directed by 
said will to be divided.

XVII. This defendant admits, as alleged in para-
graph twenty-first of complainants’ bill, that this de-
fendant and said Lottie L. Phillips dispute and deny 
that the one-half part o f  the net profits o f said mercantile 20 
business should be kept and retained by the complainants
as part of the assets, or body o f the estate, and this 
defendant insists, as alleged in paragraph twenty-second 
of the complainants’ bill, that by the true and proper 
construction of said will one-half part o f the net profits
0 said mercantile business, received by the complainants 
as executors as aforesaid, should not be invested by 
complainants, but should be divided equally between
1 is defendant and the said other three children o f said 
testator during their respective lives; one-fourth part 
0 said one-half to be paid to this defendant during her 
|! e in the same manner as other income o f said estate 
•s directed to be divided and paid.

Bp- '’ defendant further answering alleges the
fifed .t0 ê said complainants, on August 22d, 1901,
a 111 Orphans Court in the county o f Morris, their 

tint as executors and trustees under the will o f said

3 P£i
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testator, and failed in said account to charge themselves 
with the inventory value o f the assets and with the 
profits arising from said mercantile business, and there-
upon this defendant filed exceptions to said account and 
alleged that said complainants should amend said ac-
count by charging themselves with the profits in said 
business, in its various branches, to the thirty-first day 
o f December, nineteen hundred and two; and should 
also charge themselves and account for the financial con-

io dition o f said business as of the time when said account 
was filed and should also exhibit the assets and liabilities 
o f said business and the general condition thereof.

X IX . That thereupon said complainants as execu-
tors, on or about the third day o f December, 1901, tiled 
an amended account charging themselves with the value 
o f said mercantile business and the accrued profits 
thereof, and thereupon their said account, so1 amended, 
was by decree o f said court, dated December 31st, 1901, 
settled and adjusted accordingly; that this defendant

20 was paid her part or share o f  the income from said 
mercantile business as ascertained and adjusted by said 
accounting o f said executors.

X X . This defendant further alleges the truth to be 
that said complainants as executors as aforesaid filed a 
second account as executors and trustees under the wil 
o f said Robert F. Oram, deceased, for the estate and 
income which had come into their hands to be adminis 
tered, and the payments and disbursements out of t e 
same to the thirty-first day o f July, I9° 3> which sai

30 account was filed on or about January 5th, I9° 4> *n ^  
Surrogate’s office in the county of Morris, which sai 
account included the value o f the said mercantile busi 
ness as inventoried and one-half o f the net profits of saî  
business to the thirty-first day o f December, 1902’ * 
said account was in all things allowed as audite 
stated by the Surrogate o f the county of ^
decree o f the Orphans’ Court o f  said county, dat  ̂
ruary twenty-third, nineteen hundred and four,
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thereafter on or about March 24th, 1904, this defendant 
was paid the sum of one thousand seven hundred and 
forty-three dollars and forty-three cents, her share or 
part of the profits o f said mercantile business which 
had come to the hands o f the complainants as executors 
as aforesaid to the thirty-first day o f December, 1902, 
as so much of the income belonging- and payable to this 
defendant as one o f the four children o f the said Robert 
F. Oram, deceased.

XXI. This defendant, further answering-, says that on i Q 
or about July 23d, 1904, and many times since, this 
defendant, through her attorney, demanded o f said com-
plainants, as executors as aforesaid, that they pay over 
to her her share of the profits o f said mercantile business 
for the year 1903, and the first six months o f  the year 
i9°4- That said executors neglected to comply with the 
request of this defendant, and on the third day o f I larch,
1905, this defendant presented her petition to the Or-
phans Court of the county o f Morris for a decree 
requiring said executors, who are the complainants in 30 
this action, to pay over to her her share o f the one-half 
Het profits of said mercantile business aforesaid for the 
)ear 1903 and the year 1904, although in this defend- 
ant s Potion she erroneously claims her said share and 
said profits to January 31st, 1905; that by a decree o f 
said Orphans’ Court, dated May 12th, 1905, said, execu- 
irs were ordered to file and render an intermediate 

account of the estate o f said deceased on or before the 
second day of July, 1905. That on the hearing- o f said 
fehtion before said Orphans’ Court the complainants o0 
or the first time alleged that they were doubtful as to 
e construction of the will o f  said testator, and under 

r construction o f the terms thereof alleged that this 
e endant was not entitled to have paid to her her part 

share of the net profits o f said business as income 
le to her under the will o f said testator, and there- 

P said proceeding's in said Orphans’ Court were sus-
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pended until this action for the construction of said will 
by this Honorable Court might be held and determined.

X X II. Defendant, further answering, says that she 
is advised that the true construction o f said will entitles 
this defendant to her part or share in the one-half of the 
net profits o f the said business as so much income from 
the estate o f  said testator; and that after the filing of 
said accounts by said executors and the allowance 
thereof by said Orphans’ Court, from time to time, as 

io  hereinbefore set forth, the complainants are estopped 
from claiming or asserting that the true construction of 
said will as to the net profits o f said mercantile business 
is otherwise than as is claimed by this defendant in this, 
her a n s w e r , and that said decrees o f said Orphans’ 
Court are binding and conclusive in respect to said 
profits being part o f the annual income from the estate 
o f said deceased and payable to this defendant as one 
of the four children o f the said testator, the same as 
other income from personal property.

20 > X X III. This defendant, further answering, admits 
that this action is an amicable one brought for the pur-
poses o f having this Honorable Court construe the will 
o f said testator in respect to the right o f this defendant 
and the other children o f said testator to the annual 
profits o f said mercantile business as part of the income 
payable to the children of said testator pursuant to the 
provisions and directions o f his said will, and t is 
defendant insists that a proper construction thereof 
and the decree of said Orphans’ Court entitle this de- 

30 fendant to a one-fourth part or share in equal divide 
one-half o f the yearly profits of said mercantile busi 
ness as so much income payable to her under sai i WW» 
and this defendant prays that this Honorable Court wi 
decree accordingly. ,

All which matters and things this defendant is tea y 
and willing to aver, maintain and prove as this 
able Court shall direct, and humbly prays that
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reasonable costs and charges in this behalf may be paid 
by said complainants from the estate of said testator.

A irbr idg e  C. S m i t h ,
Sol. for and o f Counsel with

Josephine O. Peirce, Defendant.

Filed J a n u a ry  3 0 th , 19 0 6 .

V i v i a n  M . Le w i s ,
Clerk.

R E P L I C A T I O N .  IO

I n  C h a n c e r y  o e  N e w  Je r s e y .
The complainants join issue on the answer o f the de-

fendant Josephine Pierce.
J. H . N e i g h b o u r ,

Solr. and o f Counsel with Complts.

Filed February 10  th , 19 0 6 .

V i v i a n  M . L e w i s ,
Clerk. 20

ACCOUNTS A N D  DECREES.

St a t e  o p  N e w  Je r s e y .
M o r r is  O r p h a n s ’ Co u r t .

October Term, 1901.
t an Orphans’ Court held at the Court House at 30 

ornstown, in and for the county o f Morris, on Tues-
y> the third day o f December, A. D. nineteen hundred 

and one.

Present Hon. Jo h n  B. V r e e e a n d , Judge.
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In the Matter o f the A ccount ' 
o f Robert F. Oram and 
James H. Neighbour, - 
two o f the Executors o f „ 
Robert F. Oram, Dec’d.

Order for amendment of 
account and allowing; 
commissions and com-
pensation to executors.

The above-stated matter having been continued to this 
time, and now coming on to be heard, James H. Neigh-
bour, one o f the executors above named, appearing in
behalf of the said executors, and the Court having: io 6 I
heard the argument of counsel, and duly considered the
same. And it further appearing that said executors I  
have received from the firm o f Robert F. Oram & Com-
pany the sum of $1,831.71. It is further ordered that 
the said executors be charged with the said sum of 
eighteen hundred and thirty-one dollars and seventy-one 
cents as and for the net income due the estate of said 
Robert F. Oram, deceased, from the firm of Robert F. 
Oram & Co. from April 1, 1899, to December 31, 1900, 
according to the provisions of the will of said deceased,
-and as shown by a statement o f said firm filed with the 
surrogate;

It is therefore ordered that the executors or ute said 
Robert F. Oram, deceased, be and they are hereby 
allowed the sum o f six thousand five hundred and forty- 
two dollars and ninety-seven cents as and for their com-
missions on the principal and income of the estate of said 
deceased which has come to their hands;

It is further ordered that the surrogate’s fees and the 
taxed costs in this matter, amounting to the sum of two 

3°  hundred and three dollars and twenty-five cents 
($203.25), be paid by the said executors from and out 
o f the estate o f said deceased;

It is further ordered that the surrogate state an 
amended account in accordance with this decree, and t at 
the consideration o f said account and said amended ac 
count be further postponed to the thirty-first day 0
December, instant.

Jo h n  B. V r EEEAND,
Judge, &c.
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Amended account of Robert F. Oram and James H. 
Neighbour, two o f the executors o f Robert F. 
Oram, late o f the county o f Morris and State of 
New Jersey, deceased.

These Accountants are Charged on Principal.

With the amount of the total 
footings as charged in their 
account, filed August 22d, 1901,
t0 wit> ...................................... $164,277 14 IO

Less the amount of income in-
cluded therein, .........................  25,718 21

--------------- $138,558 93 $138*558 93

These Accountants are Allowed on Principal.

The total amount of their credits 
as stated on pages 3 and 4 of
said account, ...........................  $54,897 11

Less the amount
chargeable to in-
come, .....................  $8,201 49

And payments to heirs, 15,979 50
--------------- * 24,180 99

--------- ------- 30,716 12
nover index, notice of settle-
ment, ..................y I

Accountant’s commissions and 
compensation on principal of 
estate to wit :

0n ^32,190.63 at 4%, ........ $5,287 62
Expenses of accountants on 

account, ............   153 35

David Young, Surrogate :
Fees on inventory, ................ $4 54
Statute fee on account, . . . .  157 90
Taxed costs, . . . . . . . . . . . . . .  30 81
ces amended account, _ 10 00

3 30

5,440 97

20

30

Total dispursements, .. 
lance Principal in hands of 
ac«mntants, .........

203 25
$36,363 64 

102,195 29

$138,558 93
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These Accountants are Charged on Income.

The total amount of income as 
charged on their said account,
pages 2 and 6, to wit, ...........  $25,718 21

With the one-half net profit re-
ceived from Robert F. Oram 
& Co., as per statement sub-
mitted to the executors of tes-
tator—Schedule annexed, . . . .  $8,822 31

Less repairs and expenses as
directed by will of testator,.. 6,990 60

IO ----------------  1,831 71

Total income, $27,549 92

These Accountants are Allowed on Income.

For the payments charged against said in-
come for expenses, repairs, &c., page 6,
to wit, .......................................................... $8,201 49

For the commissions on income received to
wit—on $27,549.92 at 4%, .................. 1,102 00

For payments to heirs according to the 
terms of will of said testator, to wit—

20  Josephine Oram Pierce, ........................ 4,000 00
' Robert F. Oram, Jr.,   ......... ..............  4,00000

Thomas W. Oram,     .................. . 3 ,979 50
Lottie Oram Phillips, .. .......................  4,000 00

Total disbursements from income,.. . .  $25,282 99
Balance income undistributed, ....... . 2,266 93

$27,549 92

R. F. Or a m  a n d  Co m p a n y , Port Oram, N. J. 
Balance Sheet.

April 1st, 1899, to December 31st, 1900.
Creditors:

Dealers ledger, ..........................................  $14,369 °4
General ledger,  ...................... ...................  5*3 11

S - __________ $14,882
R. F. Oram, Jr.; Note a / c , ......... ............

R. F. Oram, Jr., Capital Mch. 31/99—XA
R. F. Oram, Sr., Capital a/c, ....................  $18,492 32

Less; Drawings, ............................................  2,512 67

$15,979 65
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Add; Vi profits brought from Profit and 
Loss account, ......... ............................  $8,822 31

$24,801 96
Less Drawings per balance private account

a/c December 31/00, ................................. 3,530 38
----------------  $21,271 58

Estate R. F. Oram, Capital a/c Mch. 31/99,
/  of R. F. Oram, Sr., capital account,.. $18,492 31 

Add l/ i of profits brought from Profit and 
Loss, ........................................... ............  8,822 31

$27,314 62 10
Less materials supplied, .................. ...........  6,990 60

----------------  20,324 02

Balance Sheet.
Debtors:

Sales Ledger, .....................
General Ledger, ..... ..........................

Bills receivable Wm. Hance, ...................
Stock on hand, . . . . . .  i . .
Merchandise, ......... .
Lumber, ........ . . .  .V. / /Z ^
Tin Store, .......... ...................................
Drugs, ................ .
Coal, ....................... ....... '

Furniture, Fixtures and Tools :
Store,.....................
Office,.................

Lumber yard, ...............................
Coal yard, ..
Tin store, . . . ' .............

Horses, ........
Wagons and harness, ................ ...........
Gas Plant, ............. |
Carpenter Shop building, ......... ..............
Lumber sheds, .. .  v Sjl|l|i 
Addition Tin store building, . . . .
Law Mill............ .
New Wall,
Cash on hand, . .//¿|
Cash in Bank, .........'

$14,861 89 
3,556 06

$16,058 89 
11,817 08 
D59I 99  
1,295 22 

395 30

$345 
138 50 
131 50 
21 

200

$4,479 05 
135 31

$57,977 75

$18,417 95 
299 59

20

31,158 48

836
725
435
293 99 * 
355 41 
300 

37 50 
310 65 
193 82

4,614 36

$57,977 75
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R. F. Or am and  Co mpany , Port Oràm, N. J. 
P r o fit  and L o s s  A c c o u n t.

April ist, 1899, to December 31st, 1900.
T o  e x p en ses, ...................................................  $10,435 01

Insurance, ........................ . ............  S1̂  7°
Rent, ..........................................•.............  962 50
Donations, ........................ ........... ..........  28941

Amount written off for bad debts, . . . . . . . .  1,806 94
Error in balance December 31st, 1898,.. 01

Balance profits carried to capital accounts, 17*644 62 
as

to R. F. Oram, cap. a/c,. . .  $8,822 31 
IO y2 estate R. F. Oram a /c , . . . .  8,822 31

--------------  $3b655 19
B y  p rofits on m erch a n d ise, ..........................  $19,329 32

Dumber, ...................................................  7,734 10
Coal, ....................    2,338 97
Tin store, . . . . ' ......................................... i,4 10 I4 IsM
Drugs, ..........................................   563 99
Discount,............................................. • • • 198 11
Interest, ...................................................  80 56

---------------- 3b655 i9

SUMMARY.
Total amount of principal estate, .............$102,195 29

20 Total amount income undistributed, .........  2,266 93

Total estate, $104,462 22

I, David Young, Surrogate of said county of Morris, 
do hereby certify that I have stated the above amended 
account in pursuance o f a decree made by the 
Court of said county on the third day of December, 
A. D. 1901.

David  Y o ung ,
S u r r o g a te .

St a t e  o e  Ne w  Je rs e y,
M o r r is  Or p h a n s ’ Cou rt .

October Term, i901. 
At an Orphans’ Court held at the Court House 

Morristown in and for the county o f Morris, 
day, the thirty-first day o f December, A. D. ninetee 
hundred and one.

Present— Hon. Jo h n  B. V r EEEANd, Judge.
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In the matter of the account 
of Robert F. Oram and 
James H. Neighbour, 
two of the Executors o f  >. lr*a ettlement.
Robert F. Oram, De- Balance- ? i o 5 ,389.02. 
ceased, and the account 
amendatory thereof.

The surrogate having audited and stated the final ac- 
Robert F. Oram and James H. Neighbour, two ^  

of the executors of. Robert F. Oram, deceased, and 
pliCed the same on the files o f  his office twenty days pre-
vious to this time, and the settlement of said account 
appearing to have been noticed according to law, due 
proof of which has been made and filed with the said 
surrogate; and said surrogate having audited and stated 
the amended account o f the said executors in pursuance 
of an order of this court made on the third day o f Decem-
ber instant and placed the same on the files o f his office 
twenty days previous to this time, and the matter now 20 
coming on to be heard in the presence o f Albridge C. 
Smith, proctor of Josephine Peirce, a party interested,
; R°b*eit F. Oram, one o f the executors in person; and 
objections being made to certain portions o f the said final 

ount, and the Court having heard the parties, and it 
d>peaiing that the items for interest o f F. L. Phillips’ 

ds and moitgage, included in the inventory but not 
ccted, amounting to nine hundred and five dollars and ' 

ninety-seven cents, and the interest on the Scranton Fire 
c jjC n?te ° ne thousand dollars, inventoried but not 30
clt \am° Unting t0 tWenty dollars and eighty-three 
six l' a total sum o f nine hundred and twenty-
have ° arS ani* ^ h t y  cents, for which the accountants

Prayed allowance, should not be allowed ; 
teen h ° a dlirty~hrst hay o f December, A. D. nine- 
that t]Un rC? an<̂  ° ne’ ordered> adjudged and decreed
larsanH ' u  SUm ° f nine hundred and twenty-six dof- 

eighty cents be disallowed at this time, and that
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the surrogate state a supplemental account, charging 
said executors with that sum and showing the true bal-
ance o f  the estate in their hands; and it is further or-
dered, adjudged and decreed by the Court that the said 
accounts, when the said supplemental account shall have 
been so stated, be in all things allowed, and that there 
be paid to the said Albert C. Smith out of the prin-
cipal o f the estate the sum o f one hundred dollars as 
counsel fee.

10 And it appearing that there is a balance in the hands 
o f said executors amounting to the sum of one hundred 
and five thousand three hundred and eighty-nine dol-
lars and two cents, including the sum of two' thousand 
two hundred and sixty-six dollars and ninety-three cents 
income,

It is further ordered that the said accounts be entered 
o f record, and that said income be distributed and paid 
by said executors assording to the terms of the last will 
and testament o f said deceased.

20 . Jo h n  B. V r EEEAnd , ,
Judge, &c.

The Supplemental Account o f R o b e r t  F. Or am and 
Ja m e s  H. Nei g h b o u r , two o f  the executors of 
Ro be r t  F. Or a m, deceased, stated by Davi<j 
Young, surrogate o f  the county o f Morris, in pur-
suance o f a decree o f the Orphans’ Court of said 
county made on the thirty-first day of December, 
A. D. 1901.

30 These Accounts are Changed:

With the balance o f principal in their 
hands as shown by their amended ac-
count, .......(. ............... . .  .1............. . • • .$102,1:95 29

W ith interest on F. L. Phillips’ 
bond and mortgage included in 
inventory, but not collected, . . . .  $9 °5  97
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With interest on Scranton Fire 
Brick note of $1,000 included in 
inventory, but not c o l l e c t e d , . . 20 83

With the amount of income undistributed 
as shown by their amended account, . . . 2,266 93

I, David Young, surrogate o f said county, do hereby 
certify that I have stated the above supplemental ac-
count, in pursuance o f an order made by the Orphans’ 
Court of the county o f Morris on the thirty-first clay o f 
December, A. D. 1901.

Dated, December 31st, 1901.
Da v id  Y o u n g ,

Surrogate.

The Second Account o f Thomas W . Oram, Robert F. 
Oram and James H. Neighbour, Executors and 
Trustees under the last will and Testament o f 
Robert F. Oram, deceased, for the estate and the 
income thereof which has come to their hands to 
be administered and the payments and disburse-
ments out of the same since their last accounting, 
to the Thirty first day o f July, 1903.

T hese A cc o u n ta n ts  C h a rg e T h em selv es .

'i jjk balance in their hands as shown
7  decree of the Orphans’ Court made on 

e 3ist day of December, 1901:

926 80
The Same having been claimed as an al-

lowance by the accountants in their final 
account and not being allowed by • the 
Court at this time.

Total amount o f principal in hands of 
accountants, . ......................1 ......... ;$103,122 09

10

Total estate, $105,389 02

$103,122 09 
2,266 93

$105,389 02
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With amount realized from sale of Forgings 
Oct. 13th, 1902, not heretofore appraised, 

With Sundry payments on account o f Con-
tract by J. H. Hicks as per Schedule F.,.. 

With Income from Dover Real Estate,

20

from December 31, 1900, to December 31, 
1902, as per their Balance Sheet & P. & L.
a/c herewith, ..............................................

With erroneous allowance for Materials, 
Labor, etc., supplied by Robert F. Oram & 
Co., for repairs to Buildings. An allow-
ance for this amount was made twice, first 
in the build’g account and also by a Credit 
to Robert F. Oram & Co., hence this 
charge to accountants for duplicate allow-
ance aforementioned, .................................

Total Charges, ........................... .........

S25 

236 98

Schedule I, $6,039
Port Oram do do 2, 10,260 15
Rockaway do do 3 , 439
Brooklyn do do 4 , 43 84

o\ VJ OO 99
Bonds & Mortgages, do 5 j 3,9i9 55
Stocks & Bonds, do 6, 4,850 69
Sand Bank, do 7, 448 05
Homestead Rent, do 8, 60
Farm Produce, do 8, 409 42
Interest on Notes &c., do 9 , 929 01
Robert F. Oram & Co., Store, Yi Net Profit

7,964 07

519 24

$142,033 02

These Accountants Pray Allowance.

For Cash charged - to them erroneously in 
former accounting (See Page 5 Final Ac-
count) according to information derived 
from and instruction given by the Surro-

30 gate, ....... ......................................................  $302 61
For Decrease on 10 Shares State Mutual &

Building Loan Association viz:
Appraised see page 5............ $330 00
18 Monthly Assessments @ $5  

each, ..................................... 90 00

Cost, ........................................  $420 00
Sold January 31, 1902, .........  402 60

Decrease, ....................  $17 40 17 4°
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For Counsel fees to Albridge C. Smith as 
allowed by Surrogate December 31, 1901, 

For the following Expenditures for repairs, 
etc.:

Dover Real Estate, Schedule 10, $4,255 49
Port Oram Real Estate, “ 11, 3 ,i54 95
Rockaway Real Estate, “ 12, 243 52
Brooklyn Real Estate, “ 13, 215 12
Sand Bank Labor, 14, 89 ’ 75
Homestead, 15, 46 77
Farm, “ 16, 245 84

Expense account, 17,
Payments to Heirs:.
Josephine Oram Pierce, “ 18, QO09- 00
Robert F. Oram, “ 18, 5,431 34
Thomas W. Oram, “ 19, 5,254 91
Lottie Oram Phillips, “ 19, 5,192 36

100 00

8,251 44 
594 80

20,978 61

I O

Total Allowances, .............................. 30,244 86
Total Estate, .................... ' . . ............... 111,788 16

$142,033 02
Principal, ....................................................... $103,464 06
Income—Undistributed: 20

July 31, 1901, .............   $2,266 93
“ 1903; ........................  519 24

I g jff  “  *903............     5,537 93
--------------- 8,32410

$111,788 16

Su m m a r y .

In accordance with Decree of the Orphans’ Court, 
Made February 23d, 1904.

These A ccou n ta n ts are C h a rg ed  on P r in c ip a l A cc o u n t.  

As charged in the foregoing account, ....... $103,884 07

A cco u n ta n ts are A llo w e d  T h e r e fr o m

For disbursements as caimed,. 
Commissions on Corpus al-

lowed by Court—1 y2% on
? I03>464.06, ............... .

For Pro-rata Surrogate’s fees & 
costs,

$420 01

U55I 96 

103 46

30

2,075 43

Balance Principal, $101,808 64
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T h e s e  A c c o u n ta n ts  are C h a rg ed  on In c o m e A ccount

With the balance on hand, July 
31st, 1901, as shown by last ac-
counting, ..................................... $2,266 93

With the Income since received
to July 31st, 1903, ..................  35,882 02

- — --------- 38,148 95

A c c o u n ta n ts  are A llo w e d  T h er efr o m

For disbursements as 
claimed in foregoing 
account to wit:

Repairs &c., ................  $8,251 44
Expense account,.......  594 80

---------------- $8,846 24
Payments to heirs,........................ 20,978 61
A. C. Smith, Counsel fee, ...........  50 00
Commissions on Income rec’d. 5 %

on $35,882.02,  ......................  i ,794 10
Proportion Surrogate’s fees &c.,.. 64 40

Balance undistributed In-
come, ...............................

20

Total Estate, ...................

3 B733 35

6,415 60 

$108,224 24

D is tr ib u tiv e  S h a r e s  In c o m e  on H and.

Josephine Oram Peirce, ............. $i,743 43
Lottie Oram Phillips, ...........^... 1,651 07
Robert F. Oram, ...................... .. 1,412 08
Thomas W. Oram ,........................ 1,609 02

$6,415 60

S t a t e  o e  N e w  Je r s e y ,
3°  M o r r is  O r p h a n s ' Co u r t .

January Term 1904.

At an Orphans’ Court held at the Court House at 
Morristown in and for the County o f Morris, on Tues 
day the Twenty third day o f February, A. D. Nineteen 
hundred and four.

Present, Hon. Alfred Elmer Mills, Judge.



COURT O F  E R R O R S  A N D  A P P E A L S . 33

In the matter of the account o f Thomas W . 
Oram, Robert F. Oram and James H. j 
Neighbour, Executors and Trustees I 
under the last Will o f Robert F. 'Oram,

I deceased.
J

: Intermediate Settlement.
Balance Principal, . ............. $101,808.64

Income, . . . . . . . .  6,415.60

$108,224.24

The Surrogate having audited and stated the account 10 
of Thomas W. Oram, Robert F. Oram and James H. 
Neighbour, Executors and Trustees under the last Will 
of Robert F. Oram, deceased, and placed the same on 
the files of his office twenty days previous to* this time, 
and being now reported for settlement, and no* excep-
tions thereto; and citation to appear having been issued, 
jnd served on, or the service thereof acknowledged by 
«■llpersons interested in said estate, as required by law;
It is Ordered and Decreed, that the said account be and 
lS hereby allowed in all things as reported, and it ap- 20 
pearing that there is a balance o f principal remaining 
m the hands of the said Executors and Trustees amount-
ing: to the sum of One hundred and three thousand, 
jftir hundred and sixty four Dollars and six Cents, 
($I03,464.06), and a further sum o f Eight thousand 
l̂lee hundred and twenty four Dollars and ten cents,

($ >324 '!o )  of undistributed income; and it appearing 
* at the costs and Surrogate’s fees, and the Trustees 
commissions in said matter have not been paid, and ap- 
1 ication now being made for an allowance therefor; 30 

ls thereupon ordered that the Surrogate’s fees and 
o^staxed at the sum of $167.86 be allowed; and that 
e 1Ustees be allowed one and, one half per cent, as 

P dial commissions on $103,464.06, the corpus o f the 
ate, being the sum o f $1551.96; and a further sum o f

5
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$1794.10 as their commissions at the rate of five per 
cent, on $35,882.02, the income received by them;

It is further ordered that Albridge C. Smith, Esquire, 
Proctor for Josephine Oram Pierce, a daughter of tes-
tator, be and he hereby is allowed $50.00 as a counsel 

. fee in said matter;
And it is further ordered that the said counsel fee of 

$50.00, and the said sum o f $1,794.10, allowed as com-
missions on the income, and $64.40 of the Surrogate’s 

10 fees and costs, be paid from and out of the undis-
tributed income in the hands o f the said Trustees, and 
that the sum of $1,551.96, commissions allowed on the 
corpus o f the estate and $103.46 o f the Surrogate’s fees 
and costs be paid from and out o f the Principal of the 
estate in the hands o f the said Trustees; and it then ap-
pearing that the balance of principal remaining in the 
said Executors and Trustees is the sum of $101,808.64 
invested as appears by the schedule annexed to said 

1 accoupt, and the amount o f the undistributed income 
20 remaining in their hands is the sum of $6,415-60, it is 

further ordered that said balance o f income be dis-
tributed and paid according to' the terms of the last will 
o f the said. Robert F. Oram, deceased, and that the said 
account be entered o f record.

A l f r e d  E l m e r  M il l s  
Judge, &c.

S t a t e  o e  N e w  Je r s e y  
M o r r i s  C o u n t y  S u r r o g a t e ' s  O e e i c e

30 M o r r i s  C o u n t y , s s .

I, David Young, Surrogate o f the said county and 
Clerk of the Orphans’ Court thereof, the same being a 
Court of Record, do hereby certify that I have com 
pared the foregoing copies o f Summary of Accoun s 
o f Executors and Trustees o f  Robert F. Oram, e 
ceased, and the Decrees o f the Orphans’ Court thereon, 
as follows: ,

Decree o f December 3rd, 1901, Order Amending 
Executors’ Accounts, & c.;
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Amended Account in pursuance of above decree;
Decree of December 31st, 1901, Directing Supple-

mental Account;
Supplemental Account— Stated by Surrogate Decem-

ber 31st, 1901;
Second Account (Summary), February 23rd, 1904;
Decree of February 23rd, 1904, 

with the original records thereof, now remaining in my 
office, and have found the same to be true copies there-
from. 10

In testimony whereof, I have hereunto- set my hand 
[E. s .] and seal o f office this Ninth day of 

June, A. D. Nineteen hundred and six.
D a v id  Y o u n g ,

Surrogate, Btc.

I n  C h a n c e r y  o e  N e w  Je r s e y .

Be tw e e n  "
Th o ma s  W. O r a m , R o b e r t  F. O r a m  

a n d  Ja me s  H. N e ig h b o u r , E x e c u -
t o r s  o e  Ro b e r t  F. O r a m , D e -
c e ase d , *$ Complainants,

and
Jo se ph in e  Pe ir c e  ET a e s .,

Defendants.

20

STIPULATION.

The solicitors for the respective parties, in the above 
entitled action hereby stipulate as follows:

First: That the allegations o f  Ifact in the Bill o f  Com-
plaint and in the Answer of the defendant, Josephine O. 
Pdrce, are true, notwithstanding the replication filed 
herein.

Second: That .the said Josephine O. Peirce is o f the
a£e of fifty-five years and has never had any child or 
children
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Third: That annexed hereto is a summary and state-
ment o f the amended account o f Robert F. Oram and 
James H. Neighbour, two o f the Executors of Robert 
F. Oram, deceased, stated December 3d, 1901, showing 
a balance in the hands o f said Executors o f the personal 
estate o f said testator of $104,462.22, being $102,195.29 
o f principal and $2,266.93 o f undistributed income, and 
showing also that they are charged with one-half of the 
net profits received from Robert F. Oram & Co. of 

10 $8822.31 less repairs and expenses, leaving a net charge 
of profits o f $1831.71,

Fourth: That annexed hereto* is: a copy of the Decree 
of the Orphans’ Court of the County o f Morris made on 
the accounting by the Executors of Robert F. Oram, 
deceased, dated. December 3d, 1901, directing said
amended account to be made and allowing commissions
&c. to the Executors.

Fifth: Annexed hereto is a Decree of the Morris 
County Orphans’ Court, dated December 31st, 1901 

20 making a final statement o f said account by said Execu-
tors and showing a balance in their hands of $i05r 
389.02, and directing the Surrogate to state a supple-
mental account charging them with $926.80, a copy of 
which said supplemental account made in pursuance of 
said Decree is hereto* annexed.

Sixth: That hereto* annexed is a copy of the second 
account oif said Executors as Trustees of said Robert . 
Oram, deceased, to the 31st day o f July, 19 °3  and show 
ing, among other things, undistributed income 

3°  July 31, 1901 to July 31, 1903 of $8,324.10, which sai 
second account shows net profits received by said trustees 
from the mercantile business o f Robert F. Oram & 
from December 31st, 1900 to December 31, I902 0
$7,964.07. y

Seventh: And there is also hereto annexed a copy 
the Decree o f the Orphans’ Court o f the County^  ̂
Morris on such second accounting and dated Fe ruaJ 
23d, 1904. That the income charged in  said sec° 
iipmnnt was thereafter naid out and distributed y
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Executors to the beneficiaries under the Will, being the 
four children of said testator.

Eighth: That at the death o f the said testator the 
value of his real estate was about $100,000.

Ninth: It is also' further stipulated and agreed, that in 
the lifetime of said testator, and while he was a member 
of the firm of R. F. Oram and Company, referred to> in 
the “Second” paragraph o f the Will, annual inventories 
of the stock in trade, merchandise, &c. were taken and 
the profits or losses in the said business from year to 10 

year ascertained, and that said business was never a 
losing business., but always showed a profit.

That during each year, either partner drew against his 
share of the prospective profits in cash or merchandise, 
as he saw fit and at the end o>f each year, such drawing 
by each partner was charged against his share o f  ascer-
tained profits, but the profits thus earned in each year 
that had not been charged up against the respective 
parties in each year were added to and allowed to remain 
in the business-. 20

There was no' actual settlement or dividend made be 
tween the partners ; the balance o f profits remained and 
went into the business and was used as capital, thereby 
increasing the capital o f each partner to' the extent of 
the undivided profits,

Dated, Oct. 5, 1906.
A lb ri dge  C. Sm it h ,

Solr. for and of Counsel with Defts.

I hereby consent that the Vice Chancellor mark the 
foregoing Stipulation and documentary Evidence an- 30 
nexed, as offered in evidence on the 6th day o f June 
i9°6 and mark them filed as o f that date.

Ja s . H . Ne ig h b o u r ,
Solr. for Compts. and of Counsel.

i Piled Oct. 26, 1906, as of (received in office) Nov. 17,
1906.

V iv ia n  M. Le w is ,
Clerk.
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DECREE.

I n  C h a n c e r y  o e  N e w  J e r s e y .
This cause coming on to be heard before the Chan-

cellor upon bill, answer, replication and proofs, in the 
presence o f James H. Neighbour, o f counsel with the 
complainants, and o f A lbridge, C. Smith, of counsel 
with the defendant, Josephine Pierce. 

io  And it appearing that Robert F. Oram, deceased, in 
the pleadings in the cause mentioned, on or about the 
eleventh day o f January, in the year one thousand eight 
hundred and ninety-eight, duly made, executed and 
published his last will and testament in writing in due 
form of law to pass real and personal estate, and cer-
tain interests therein, and afterwards departed this life 
leaving the said last will and testament unrevoked and 
in full force; and therein and thereby did appoint the 
said Thomas W . Oram, Robert F. O'ram and James H. 

20 Neighbour, complainants, the executors thereof.
And it appearing, further, that at the time of the 

decease o f the said testator he was engaged in the mer-
cantile business at Port Oram, in said county of Morris, 
with the said Robert F. Oram, son o f said deceased,, 
under the name, style and firm of R. F. O'ram & Co.

And it further appearing to the satisfaction of the 
Court that in and by the said will and testament so 
made and executed as aforesaid the said testator, among 
other things, devised and bequeathed as follows, to 
wi t : “ Second. I do' hereby give and bequeath to my 
son, Robert F. Oram, Jr., the equal one-half part of a 
my right, estate and interest in the partnership business 
of R. F. Oram & Co., composed o f myself and my son, 
Robert, at Port Oram, in said county, being all t e 
partnership personal property pertaining to said us 
ness, with all book accounts, capital, money, bon || 
notes, stock in trade, store goods and merchan  ̂
horses, wagons, harness, coal business, tin and s 0
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business, drug business, lumber business, and all equip-
ments and appliances belonging to each branch as used 
and, employed by said firm, and that the said business 
be continued, with the other equal one-half part thereof 
owned by my estate, under the sole management and 
control of my son Robert, for the mutual benefit of my 
son Robert and o f my estate, as equal partners in busi-
ness, and subject tO' losses and profits, for and during 
the term of twenty years from and after my decease, 
and the net profits o f said business shall be equally 10  

divided between said Robert and my estate; the share 
or part so belonging to' my estate to be taken by my 
executors, hereinafter named, as part of its general 
assets; the said part o f said stock, personal property 
and business so bequeathed to my son Robert to be his 
absolutely, for himself, his heirs and assigns forever.”

And it further appearing that the said mercantile 
business has been continued by said Robert F. Oram 
and said complainants in pursuance o f the direction of 
said last will and testament o f said deceased, and cer- 20 
tam disputes having arisen between said executors and 
the devisees under said will as to the disposition by said 
executors of the net profits o f said mercantile business 
by said defendants claiming and demanding that said 
share of said net profits so belonging to said executors 
should be divided from time to time as the same is 
earned between the four children o f  the said deceased 
named in said will as part o f the interest and income, 
and that the same should not be retained by )saici 
executors nor become a part o f the estate o f said de- 30 
ceased.

And it appearing that said complainants, in and by 
the prayer of their said bill o f complaint in this cause, 

for the construction o f said clause in the said 
second item of said will, relating tô  said net profits o f 
said mercantile business, as to the share or part thereof, 
so belonging to said estate; and no cause being shown



40 C O U R T O F E R R O R S A N D  APPEALS.

to the contrary, or appearing why the said clause should 
not be in all things fully construed and established;

It is thereupon on this fifteenth day of November, 
nineteen hundred and six, by his Honor William J. 
Magie, Chancellor of the State o f New Jersey, ordered, 
adjudged and decreed, that the direction in said will, 
set forth in the second item thereof in these words: 
“ The net profits o f said business shall be equally divided 
between said Robert and my estate; the share or part 

IO so belonging to my estate to be taken by my executors 
hereinafter named as part o f its general assets,” be and 
the same are hereby construed to direct and empower 
the said executors to keep and retain all the net profits 
arising from time to' time from said mercantile business 
during the continuance o f same in their custody and 
under their control for and during the term of twenty 
years from and after the death o f the said testator, 
subject, however, to the payment o f all losses incurred 
in said business during said term, or during the con- 

20 tinuation o f said business, as a part of the general 
assets o f said estate; and such net profits shall not be 
paid over to any o f the devisees under said will as part 
o f the interest and income during said period of twenty 
years.

And it is further ordered and decreed that a counsel 
fee o f two hundred dollars be paid by said executors to 
the counsel o f complainants, and a counsel fee of like 
amount be paid, to the counsel of Josephine Pierce, an 
that the costs o f said parties be paid out of the assets 

30 of said estate.
W . J. M a g iE, C.

Respectfully advised
F r e d e r ic k  W . S t e v e n s , V. C.

Filed November 17, 1906.
V i v i a n  M. Le w is , 

Clerk.
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In  Ch a n c e r y  o e  Ne w  Je r se y .
Be t w e e n

Tho mas  W . Or a m et  a e ., Ex r s .,
Complainants,

*and \
Jo se ph in e  Pei rc e  et  a e .,

Defendants.
CON CLUSION S.

( Filed August 2, 1906.)

; Mr. Jam es  H. Ne ig h b o u r , for complainants.
Mr. A e b r id g e  C. Sm it h , for defendants.

St e v e n s , V. C.
It seems to me that to anyone who attentively con-

siders the provisions o f the will o f Robert F. Oram, 
deceased, the construction o f it, in the only particular 
in which a construction is asked for, is clear.

The will bears internal evidence o f being drawn by 
a professional hand, and a clear distinction is maintained 
throughout between testator’s personal property and es-
tate, and the interest and income o f that property given 2,0 
to the four specified children. Testator had (inter 
alia) a partnership business at Port Oram. He gave 
one-half of his interest in that business to his son Robert.
He gave the other half to his executors, and directed 
them to continue the business for twenty years after 
his decease “ subject to losses and profits.”  He directed, 
further, as follow s: “ The net profits o f said business 
shall be equally divided between said Robert and my 
estate; the share or part so belonging to my estate to 
be taken by my executors hereinafter named, as part o f 30 
its general assets.”

The two daughters claim that the profits are to be 
ascertained periodically, and are to be paid over to them 
as part of the interest and income. The executors con-
tend that the profits are not devisible as income but that 
they go into the principal.
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As I have said, a distinction is constantly maintained 
between the estate and income. The profits are, by the 
will, to go, in terms, “ to the estate”  and not to the 
four children. That it was not the intention to give 
them to the children as part o f the income is made 
furthermore apparent by the clause “ the share or part 
(that is, the share or part subject to losses and profits) 
so belonging to my estate to be taken * * * as part
o f its general assets This share cannot be precisely 

xo ascertained until the expiration o f twenty years, for it 
may be, in part, composed o f profits or it may be dimin-
ished by losses. During the twenty years, if profits be 
made, they are at least the primary fund, out of which' 
the losses are to be made good. There is, therefore, a 
very good reason for the provision as it stands. There 
is no reason for attempting, by construction, to alter 
the meaning o f plain words.

Whether the personal estate, or its income, is disposed 
o f after the twenty years are up, and who may be then 

2 0  entitled to the net profits, if any, is a question that is 
not now before the Court, and cannot be determined- 
at this time.

The defendants rely upon what they call an estoppel. 
They say that the executors, having made payment of 
profits on two separate occasions pursuant to decree of 
the Orphans’ Court, cannot now take the opposite view. 
It was proper for them to charge themselves with profits, 
if, in fact, they were received by the estate. The ac-
counts were passed on this basis and this is all the 

30 Orphans’ Court has approved of. If it should become 
necessary to pay losses, no doubt the executors would 
be entitled to an allowance for them. I f the executors 
have gone further and committed the error of actually 
dividing profits, instead o f holding them, there is nothing 
in the orders or decrees set up in the answer that would 
compel them to perpetuate it.
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N O TIC E  OF A P P E A L .

I n  C h a n c e r y  o r  N e w  Jr r s r y .

The defendant Josephine Peirce hereby appeals from 
so much of the final decree made in this Court in the 
above stated cause as adjudges and decrees that the 
direction in the second item, o f the Last W ill and Testa-
ment of Robert F. Oram, deceased, which is in these 
words, “the net profits o f said business shall be equally 
divided between said Robert and my estate; the share or 
part so  belonging' to my estate to be taken by my io  
executors hereinafter named as part o f  its general as-
sets”  shall be construed and in and by said decree is 
construed to direct and empower said executors to keep 
and retain all the net profits- arising from time to> time 
from said mercantile business during the continuance of 
the same in their custody and under their control for and 
during the term o f twenty years from, and after the death 
of said testator subject, however, to the payment of all 
losses incurred in said business during said term or 
during the continuation o f said business, as. a part o f the 20 
general assets o f said estate and that such net profits 
should not be paid over to' any o f the devisees under 
said will as part o f the interest and income during said 
period oif twenty years, to the Court o f  Errors and 
Appeals in the last resort in all causes.

Dated December 1st, 1906.
A r b r id g r  C. S m i t h ,

Solr. for Appellant.

I conceive there is good cause for appeal in the above 3° 
stated cause.

A r b r id g e  C. S m i t h ,
Counsel.

James H. Neighbour, Esq.,
Sol. for and o f Counsel with Complainants.

6  P R I
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Due and sufficient Service o f the within Notice of 
Appeal, by a copy thereof, is hereby acknowledged this 
3d day o f December, 1906.

Ja s . H . N e ig h b o u r ,
Sol. for  Complainants and Respondents.

Filed December 31, 1906.
V i v i a n  M. L e w i s ,

Clerk.

10 IN THE. CO U R T OF E R R O R S AN D  APPEALS.

B e t w e e n  Jo s e p h i n e  P e ir c e ,
Appellant,

and
T h o m a s  W . O r a m , R o b e r t  F. O r a m , 

a n d  Ja m e s  H . N e i g h b o u r , E x e c u -
t o r s  o e  R o b e r t  F. O r a m , D e -
c e a s e d , Respondents.

> Affidavit.

St a t e  o e  N e w  Y o r k , 1 
Co u n t y  o e  N e w  Y o r k , y

20 Albridge C. Smith, being duly sworn, deposes and 
stays; that he is. the solicitor for the appellant in the above 
entitled cause; that on the thirteenth day of December 
Nineteen Hundred and Six, at Dover, New Jersey, de-
ponent served a  copy o f the annexed Petition of appeal 
personally upon James H. Neighbour, Solicitor for  the 
respondents in the above entitled cause by giving the 

. same to him.
A e b r id g e  C. Sm it h .

Sworn and subscribed before me this 15th day 
30 December, 1906.

B. W . E e e ic o t t ,
Master in Chancery o f New Jersey.
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PE TITIO N  OF A PPE A L.

To the Honorable the Court of Errors and Appeals in 
the Last Resort in all Causes:

The humble petition o f Josephine Peirce, the appellant 
in the above stated cause, respectfully shows that your 
petitioner finds herself aggrieved by a final decree made 
in the Court of Chancery by his Honor William J. 
Magic, Chancellor o f New1 Jersey, bearing date the 15th 
day of November, in the year of our Lord, One Thou-
sand Nine hundred and six wherein the said Thomas 10 
W. Oram, Robert F. Oram and James. H. Neighbour, 
Executors of Robert F. Oram, deceased, were complain-
ants, and the said Josephine Peirce and others were de-
fendants, in this respect, to wit, that the said decree 
adjudges that the Order o f  direction in the second item 
of the will of said Robert F. Oram, deceased, which is 
in the words following, that is to say, “ the net profits of 
said business shall be equally divided between said Rob-
ert and my estate; the share or part so belonging to my 
estate to be taken by my executors hereinafter named 20 
as part of its general assets” are construed to direct and 
empower the said executors o f Robert F. Oram, de-
ceased, who are the respondents in this appeal, to keep 
and retain all the net profits arising from time to1 time 
from the mercantile business referred to' in said will dur- 
mg the continuance of the same, in their custody and 
under their control for and during the term of twenty 
years from and after the death o f the said testator, sub-
ject, however, to the payment o f all losses incurred in 
said business during said term or during the continua- 
tion of said business as a part o f the general assets 
0li" said estate of Robert F. Oram, deceased, and that 
such net profits should not be paid over to any of the 
devisees under said will as part o f  the interest- and 
income during said period o f twenty years, And your 
petitioner humbly appeals from that part of the decree
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o f the Chancellor which decrees as aforesaid upon the 
ground that the same is erroneous for that one-half of 
the net profits o f  said mercantile business belonging1 to 
the estate o f  said Robert F. Oram, deceased, should be 
paid to and distributed among his four children, legatees 
and devisees under his will, in the same manner as other 
income from his said estate should be paid and dis-
tributed, and for that also that said executors having 
paid and distributed the net profits o f said mercantile 

io business during certain years among the children and 
beneficiaries under the will oif said Robert F. Oram, 
deceased, and such distribution and payment having 
been decreed by the Orphans’ Court of the County of 
Morris to be in accordance with the provisions of the 
will o f  said deceased, said executors having taken no 
appeal from the decrees o f  said Orphans’ Court are 
estopped from otherwise construing the provisions and 
directions o f said will.

Your petitioner therefore prays that said decree of the 
'20 said Chancellor may be in the particulars aforesaid re-

versed, set aside and for nothing holden. And that your 
petitioner may have such relief in the premises as to this 
honorable Court may seem meet.

A h b r id g s  C. S m i t h ,
Sol. fo r  and o f Counsel w ith  Appellant.

Due and legal service o f a copy of the within Petition 
of Appeal is hereby acknowledged December. 1906.

A t b r id g e  C. S m i t h ,
30 Solicitor for Appellant.

Filed January 2, 1907.
S. D. D i c k i n s o n ,

Clerk.
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ANSWER TO  P E TITIO N  OF A PPE A L.

The Answer of the above named respondents to the 
Petition o f  Appeal o f the above named Appellant.

These respondents not acknowledging all or any of 
the matters, which in the said Petition o f Appeal are 
contained to be true, for answer thereunto, nevertheless, 
say and admit that a decree was on the fifteenth day of 
November last past made and entered in the Court o f  io  
Chancery in the cause1 for that purpose mentioned in the 
said petition, as is therein stated, but as to the substance 
and form thereof, these respondents pray to refer 
thereto when the same shall be produced. And these 
respondents are advised and believe that the said decree 
is agreeable to equity and they pray that the same may 
be affirmed with costs to be adjudged to these re-
spondents.

J. H. N e i g h b o u r , •
Sol. of and Counsel with Respondents. 20

Filed January 5, 1907.
S. D. D i c k i n s o n ,

Clerk.
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