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SENATOR ALEXANDER J. MENZA (Chairman): This is a public hearing
of the Legislative Commission, created by Senaﬁe Concurrent Resolution No 68,
approved May 23, 1977, ‘to study three broad areas: (1) the automobile accident
compehsation system as provided for in the "New Jersey Automobile Reparation
Reform Act", the so-called no-fault auto insurance act; (2) auto insurance
ratemaking: and (3) the residual market.  Today's public hearing is the first
of two on no-fault auto insurance. A second hearing will be held on July 28th
in the Union County Court House in Elizabeth. There will be three other public
hearings on auto insurance ratemakfhg and the residual market at dates to be
announced. ]

My name is Alexander Menza. I am a member of the State Senate and
I chair the Committee. To my right is Mr. Samuel Hagar. He is Vice Chairman. He
is associated‘with Jacobson, Goldfarb, Scott, Inc. Mr. William Duncan a member
of our Committee is Executive Vice President of the Shore Motor Club of South
Jersey. Mr. David Green, a membef of our Committee, is President of Motor
Club of America. Mr. George Connell is here. He is an attorney representing g
attorneys and the Bar Association. Other members of our Commission are Senator
Barry Parker, Assemblyman Donald DiFrancesco, and AssembiYman Thomas Deverin.

I have a list of persons who have indicated theiz’desire to testify.
If there are others in the Chamber who wish to testify, will you please so indicate
to Laureen Purola, our aide, or .Pete Guzzo, both of whom are serving as staff
to this Commission.

As each witness is called, we ask that he sit at this desk in the
front row and speak into the microphone. We also ask that he first identify
himself by stating his name, address, and the organization, if any, that he
represents. ‘If the witnesses have prépared statements, we further request that
theyvmake copies available to the Commission. Prepared statements need not be
read in full. Witnesses may request that they be made part of the record and
they will be considered by this Commission. . '

After each witness has made his statement, members of the Commission
may have some questions and we trust ghat each witness will make himself available
to answer these questions. No questions from the audience will be permitted and
no questions may be directed to the members of the Commission. »

- "' Before we proceed, I have just one quick comment. There are
Cbmmissions, and there are Commissions, and there are Commissions in the State
of New Jersey; .some do a great deal and some do absolutely nothing. We intend
to do a gréat deai. We intend to havé'our repbrt ready by the latter part
of September,or October. The members of the Commission are persons who
voluntarily asked to be on the‘Commission and are just a few of the approximately
40 who made a request to be members of the Commission.

It is anticipated - and this we will discuss at a future time -
that we will have an advisory committee discuss this issue. We intend to take
as much tesfimony with regard to our area of concern as possible. We intend to
go throughout the entire Sfate and we intend, at the end of all of this, to
issue what we think will be a meaningfulvreport and the necessary bills evolv-
ing therefrom.

Would any members of the Commission like to address the audience?

(Negative response)
The first three witnesses will testify together. Keep‘in mind,




‘gentlemen, that when you testlfy, you .each have to get to that mlcrophone. . The
other mlcrophones are shut off. They are’ operated by the desk up here. These

-three w1tnesses are from the: major trade associations and w1ll testlfy concurrently

and answer questlons 301ntly. Grover Czech American Insurance Assoc1at10n,
W1lllam Fox, American Mutual Insurance Alliance, and John Nangle, National
Association of . Independent Insurers. - After their testimony, the next witness
will bé Morris Brown, Committee for the‘Reform of Civil Litigation and--after him,
Julus Borrus, Insurance Brokers' Association. Will Mr.vézech, Mr. Nangle, and -
"Mr. Fox please come forward? _ . o ‘ o L
JOHN J. NAN G L E: Mr. Chairman' my name is John Nangle. I am Counsel
for the National . Assoc1at10n of Independent Insurers. Although the Natlonal
Assoc1at10n of Independent Insurers wr1tes about ‘50% of the insured automoblles
in the State of New Jersey, I am here with my colleagues who represent v1rtuallyf
the entire industry, with the exceptlon of a few companles 1n the State of New
~ Jersey. EESEEE L . o _
SENATOR MENZA: ExcuSe me; 'Let me remind you thathwe don't have

a stenographer rlght now. Belleve it or not, there are two stenographers and
they are out of town today at another hearlng. So, we are worklng with a
:recorder which is plcked up on . that m1crophone only. It is unfortunate but.

this is typical of some of the condltlons that we in the Leglslature work under
from time to time..: ! S . . S : ,

MR. NANGLE: Mr. Chairman, I have submitted for the record - and I

~ask leave to have it 1ncorporated into the record - a full statement covering

all of: the questlons ralsed by the Commission, charglng the w1tnesses to answer
them p01nt by point.

With that, I w1ll just summarlze the hlghllghts of my statement, w1th

your perm1551on, Mr. Chairman. »
‘ SENATOR MENZA: Yes. v

.MR. NANGLE' The automoblle plcture in the State of New- Jersey can

only be descrlbed as the’ worst of all worlds. The publlc is . concerned about
'hlgh premlums at the same time the 1nsurance companles are paylng out about
$1.30 for every dollar they take 1n' a stlfllng prlor approval law,‘whlch is
administered by a hostlle and polltlcally motlvated insurance department' a
no-fault 1nsurance law which is completely out ‘of balance with the realities

of d prudent benefit level coupled w1th a loglcal tort threshold' an availability
of insurance problem whlch will become worse as these underlylng problems are
left unsolved compoundlng this unfavorable cllmate with a band-aid solution
- which has proven dlsastrous elsewhere - sponsored by the present admlnlstratlon
‘and insurarice department - 1n the name of ‘a Relnsurance Fac111ty.

‘The Rating Law and the Residual Market problem will be ‘the subject
of future hearings of this Commlttee and we' ant1c1pate addre551ng those problems
-at that time. We are grateful for the opportunity to share ‘with you our. ideas
concernlng the reforms which must be’ 1mplemented to the New Jersey Automoblle
Reparations Act to deter future escalatlon of automoblle costs to consumers and :
company surpluses alikel | i R

We are dlscu551ng today proposed changes to the New Jersey No—Fault
‘Law. They must ‘be substantive changes.~ They must be real changes. They should
not-be mere palllatlves which w1ll ease the pain, but allow the cancer to grow

"unchecked Unfortunately, though, lf_these substantlve changes- are not made‘to
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the present law, we will contlnue to dlscuss temporary measures in the area .
of availability and the underlying causes and problems will get worse.

New Jersey, at the present time, has a very, very rich benefit
package and virtually no trade-off in the tort limitation area. It is in the
latter two items that this Committee can be very helpful in responding in their
recommendations with a sensible and balanced "benefit" to "tort threshold"
relationship. ,

v The trick in determining what the benefit level should be versus

the tort restriction carve-out is the "balance" between benefit and tort limi-
tation, or the "trade off}" In our opinion, New Jersey has the worst "balance"
or "trade off" of any no-fault law in the nation. ‘

I will now comment upon the specific subjectg related to the
reparations system from which this Comﬁittee has requested our views.

Placing a limit on medical costs ~- Because the no-fault is
compulsory‘andvevery citizen in the State of New Jersey must carry it, we feel
that. the benefit package should be adequate to cover a vast majority of the
injured with full medical and a realistic limit of wage loss. To provide for

unlimited medlcal for instance, 'is a very rich package and>requ1res everyone,

rich and poor alike in New Jersey, to pay the higher cost of this excessive
coverage. A $50,000 total benefit package of no-fault benefits for basic economic
losses would adequately cover the essential medical, wage and other expenses of
most accident victims. For example, abeut 99% of the injured would be reim-
bursed for all of their medical expenses and their lost earnings up to a limit
of $1,000 per month. Additional benefits would be available on an optional
basis for those who feel they need this protection at a reasonable price.

The next sub]ect is the role of compensation to an injured person
on the degree of fault. I put the next request in the same answer - "changing
the existing $200 tort liability‘threshold by increasing it monetarily or
replacing it with a verbal threshold." The $200 soft tissue tort threshold is
a joke. As a matter of:fact, the experience of our companies in all states
which have a dollar threshold is that a dollar threshold is nothing more than a
target for plaintiffs' to overcome to establish their right to sue. This
generates more loss dollars into the system which is an irony to say the least ‘
because one of the purposes of the first party benefits, payable to all who are
injured, is to preclude the necessity to sue for the less significant injuries.
The plaintiffs' bar will, undoubtedly, be down here to tell you that they
represent the consumer and that tampering with the threshold will be taking away
the basic rlghts of an individual for regress of injury. Remember, after no-
fault we are paylng for medical and wage losses to 100% of the people who afe
injﬁred, whereas before, under the tort system, we were paying the medical and
wage‘loss on something less than 50% of the people} So, a lot more dollarsvare
going out in the form of firsﬁ party medieal and wage loss payments. We have to
make these dollars available from someplace else and the only place you can gét

them is by limiting the right to collect for non-economic loss. This means

.that New Jersey should limit the right to a third party claim only in those cases

involving death, permanent and significant disfigurement, loss of a body member,
total disability for 90 or more consecutive days, or a medically determinable

serious and permanent injury. The words "serious" and "total disability" should

_ be defined.




Such a tort limitation coupled with a SSO 000 beneflt package would
be a very well balanced package, ‘indeed. - e : ‘

The next subject is the use of collateral sources to help pay for
injuries‘from auto accidents. Automoblle no-fault benefits must be prlmary
as to any -other avallable benefits, if automobile insurers are to 1mplement
sound disability and medlcal management strategies. Maklng other benefits
prlmary over ‘auto insurance benefits also creates great inefficiencies in claims
administration. » B ' ,
v‘ Most health 1nsurance pollc1es do not cover the full cost of medlcal
care. - -Most contain deductible provisions as well as co-insurance’ requirements.
When health insurance is made primary, the ‘auto insurer-must reimburse the insured
for those 1tems of losses which are not paid by the health insurer. Accordingly,
the auto insurer, -as well .as the health insurer, ‘must establish a claim file
and the auto insurer must 1nvest1gate those elements of losses which are not’
covered under the health insurance contract.

on the ‘other hand no-fault’ should prov1de for the- full relmburse-
ment of medical losses up to a certaln aggregate limit. To the extent that the
expenses incurred in-any one case for the medical care remains within. the limit,’

health insurers do not have to create a flle if automoblle 1nsurance is made

._‘prlmary. ‘In fact health insurers would seldom become 1nvolved in the relmburse—

ment .of any medlcal losses resulting from auto 1n]ur1es 1f the no—fault law
provides for $50,000 medical and wage loss benefits. ' S
Should ‘PIP benefits be limited to the named insured, spouse, and
resident members of the families or extended to all occupants of the insured's
car? ‘--  We believe that insurance should follow thebautomohile and not the
individual in an accident. ' The present law in New Jersey provides for the
insurance to follow the 1nd1v1dual in an acc1dent. This is 1neff1c1ent and
unfair for two reasons: e o ' ’ e '
First, the operator ‘of an automoblle is 1nvolved in. an acc1dent.o
Hisdinsurance company must respond’ by openlng up_a flle, investigating the lia-
‘bility‘posSibilities, estimating and'settling the physical damage ¢claim and »
receiving- and. paying the PIP on -the operator. Eff1c1ency then requlres that thls
same company merely receive and pay the PIP claims of all the occupants in the
" automobile. Under the present .law, if four passengers are riding with the
insured in’a‘car pool-and an accident,occurs and‘all‘of themhare.injured, it
‘is quite possible that five insurance companies would necesSarily open up a
file and go through the same motlons to a llmlted degree that the orlglnal
1nsurer on the automobile would have had to do 1n the first place.* i

The second reason it is unfalr is because pollcyholders want a.
ratlng system- whlch reflects their good dr1v1ng record. Of course, bad
drivers do not want to ‘be pénalized for their accidents, however, it:is eitremely
unfair not to charge acc1dent-prone drlvers more than those vast majorlty of
risks which are acc1dent free, thereby making these more respon51ble drivers
sub31dlze the proorer ones., Amending the present New Jersey no—fault law
to put the. respons1b111ty on the vehicle instead of ‘the 1nd1v1duals would
reflect the proper exposure to loss to each vehlcle insured. o
“Should no—fault ‘be extended to motorcycles, trucks, buses, tax1s,
and other fleet vehlcles° --'No-fault beneflts should not be extended to any
other category ‘than - to ‘the private passenger motor vehlcle.



The present no-fault law,wiéely excludes motorcycles, however, a
New Jersey appellate case, Hoglin v. Nationwide, has held that an injured
motorcyclist may receive PIP benefits under an ‘available automobile insurance
policy. I believe that this interpretation was unintended under the present
law and some amendatory language to the present law might be in order to
clarify this.

Truck occupants are virtually all covered under some form of workers'
compensation and, therefore, there would be no need to amend the present law .
to include trucks. As a matter of fact, to include. trucks under the no-fault
law would reap an unjustified windfall to them because when they are involved
‘in an accident it isualmost always attendant with injury consequences in the
private passenger vehicle.

Extending coverage of the no-fault law to buses would be highly
undesirable -under the present New Jersey statute, whereby insurance follows the
individual. Therefore, I suggest that added impetus to an amendment; which would
amend the no-fault benefits to follow the. vehicle, would(correct an inequity in
this area and, thereby, if that is accomplished, and only if that is accomplished,
it would be deéirable to include buses and taxis under the no-fault provisions.

Mr. Chairman, on the last two questions regardiﬁéﬁfraud and deceit
and increases in auto premiums, time has precluded me from being able to come
up with those figures but I have written our people in the ivory tower in
Chicago ~ the people who are responsible for those items - and I have asked them
to expedite them for me so that I can submit them to this Committee for inclusion
in the record.

I did not comment - I did in my statement, but not orally - on
property damage no-fault., I assume somebody else will do that. - But, I did
include it in my statement. Thank you, sir. } '

SENATOR MENZA: Thank you, Mr. Nangle. Would the Committee want
to question each witness individually? o -

ASSEMBLYMAN DEVERIN: I would like to ask Mr. Nangle a question.

Mr. Nangle, in one part of your statement you say $1,000 threshold would be .

a great balance and later on in the statement you say--
MR. NANGLE: No, sir. \
ASSEMBLYMAN DEVERIN: Later on in the

’ statement you say any dollar
threshold is a joke.

MR. NANGLE: I didn't intend to say that it would be a great
balance, sir. What I said was it would be a balance. I'm sorry. I didn't
say it would be. a great threshold, I said it would be a -—- I was pointing out
an example of balance and trade off and I said that if you had a $2,000 medical
benefit package and, for instance, .a $1,000 threshold, you could - you may have -
a balanced package. ' ‘

As a matter of fact, the Governor of Massachusetts - and we do not
support this - has suggested that the $2,000 benefit level that they‘have in
Massachusetts with the $500 threshold works up there, We don't think.so but
at least it is on record that he has said that. .

I was merely giving you ‘a for instance, or an example, of what may
be a balance. I also said that if you are going to have unlimited medical, as
you do in New Jersey, ydu probably should have a balanced threshold - take away

all right of tort recovery. It is the two ends of the spectrum.




ASSEMBLYMAN DEVERIN: = In one paragraph you do say $1,000 threshold
would make a good balance with $2,000 on the medical package. o

MR. NANGLE: I wasn't éuggestihg'that as a proposal. i was suggest-
ing that as something that may be in balance.
i ASSEMBLYMAN DEVERIN: = Another question about something that concerns
me-- ‘ ‘
MR. NANGLE: I wish I hadn't. _
ASSEMBLYMAN DEVERIN: But you did say it. "The public is concerned
about high premiums at the same time the insurance companies are paying out
about $1.30 for every dollar they take in." ©Now, how much of that $1.30 is for
property damage - a dented fender or a broken windshield, etc.?

MR. NANGLE: Well, I believe that $1.30 - and I plan to submit that
for the recofd too - is on the PIP and the bodily injury premium.
ASSEMBLYMAN DEVERIN: Is that exclusively?
MR. NANGLE: Exclusively.
ASSEMBLYMAN DEVERIN: Property damage has nothing to do with the
premium? B ) o

. MR. NANGLEE’ Well, it does have a lot to do with the total premium.

It is about 60% or 70% of the total premium but I am referring here to the
PIP. . I will have figures for you on that.

ASSEMBLYMAN DEVERIN: Just one more question. How many-- And I
Lhave read this in so many articles where you refer to the case of one boy, I
guess it is,who was -—- You are going to pay payments until 2,000. How many
‘cases do you have like that? ‘

MR. NANGLE: I'm sorry, sir, I didn't understand your guestion.

ASSEMBLYMAN DEVERIN: - How many cases do you have similar k
"to the young man who was damaged in 1977 and will be paid medical benefits
until the year 2,000? How many cases, overall, do you have like that?

MR. NANGLE: I can submit some figures on over $25,000 losses.
There, again, it was an example of a paraplegic. We have quite a few para-
plegics in Michigan and New Jersey that have come under the no-fault law. My
point in the statement is that your premium was generated on loss factors in
1974, '75, and '76. You got a dollar preﬁium for that injury and you are
still paying for it in the year 2,000, - and this is assumed to bé an
inflated dollar. ‘ ' ‘

ASSEMBLYMAN DEVERIN: But those cases are very few and far between?

MR. NANGLE: Yes, sir, they are but-- ‘

ASSEMBLYMAN DEVERIN: Of that magnitude, right?

“MR. NANGLE: - They are horrendous but they are there.

ASSEMBLYMAN DEVERIN: You know, the Governor has a bill on his desk
where the PIP limitation is $75,000? ' ,

MR. NANGLE: No, sir. That is a-- That bill on his desk limits
a company's ~ and it is a very necessary provision for the smaller companies -
initial exposure to $75,000.' It is still an unlimited package but the excess
of $75,000, in effect - although it goes‘through the UCJ Fund -~ falls upon all
of the other companies in proportion to the amount of business they write in the
State. So, it is not a limit. . ‘ 7

ASSEMBLYMAN DEVERIN: Do youbconsider'that an improvement? v

MR. NANGLE: Personally, I considerfthat an improvement but I don't



consider that the answer. "

ASSEMBLYMAN DEVERIN: Okay. Thank you.

MR. HAGAR: I just have one question, Jochn. In your testimony, on
page 4 - page 5, excuse me - you indicated a $50,000-- 1Is that a combincd
threshold for dollar wage loss as well as medical benefits? 1

MR. NANGLE: Yes, it is.

MR. HAGAR: Would it be your option that they be allowed to purchase
additional insurance? _

MR. NANGLE: Absdluteli. Yes, sir, that is a mandatory offer.

SENATOR MENZA: You know, I always wondered what the impact of
no-fault in New Jersey has been on the insurance éompanies. Are the insurance
companies making money or losing money? You are going to say they'are losing

money but that is not going to be good enough for the Commission this time.

. We would like to have this documented thoroughly.

This group that you répresent - these various insurance companies -
are they losing money as a result of no-fault?

MR. NANGLE: They are losing money in the State of New Jersey as a
result of no-fault. k

>

SENATOR MENZA: Has there been a dramatic differ;nce, for example,
from a couple of years prior to the no-fault law as compared to the present time?

MR. NANGLE: To be quite frank, Mr. Chairman, I have heard some
people, over a cup of coffee; say "the good old days" but I have been out in
the east now for ten years, representing my companies in New Jersey and I can't
remember when they had so-called "good old days." They had a problem in '69 and
'70 and finally they got sone rate relief in the '70's, so I think théy did have
a breather there in the early '70's.

SENATOR MENZA: The problem I have, Mr. Nangle, is, maybe in the
"good old days" the profit‘was disproportionate. I would like to know - and

if you can possibly do so, please submit this to the Commission - just with these

' companies you represent, have they been making money or have they been losing

money? We would like to have their profit and loss from the years prior to
no-fault and the years after no-fault.

MR. GREEN: Commissioner, I would like to answer that. Our company,
in three years, lost over $15 million, the greater part due to no-fault. We
have doubled our .employees. We have doubled our claim department and I can tell
you that companigs are losing money. :Selected Risk has lost better than $5
thousand last yeéf and they are goinghto continue with the present system.

SENATOR MENZA: Mr. Green, I take it that we are all going to look
at this subject very objectively.

MR. GREEN: No, you‘asked and I would like to give you first hand

information.

SENATOR MENZA: All right, but how about if we get it documented?

I think that would be a good idea. .
' MR.. NANGLE: Mr. Chairman, in your last question you say, "What

is the actual profit margin in New Jersey for auto insurers?" Of course, that
could be a statutory margin but I plan to give you some figures and we could
extend that back and incorpbrate that as part of that question.

SENATOR MENZA: All right. Two very quick questions. Page 2, "A
stifling prior approval law which is administered by a hostile and politically




k motivated insurance department" I find that quite- interesting. Tell us.about
the hostile and politically motivated insurance department
MR. NANGLE. . In what 6 sense? "
v -From the.. CommiSSioner s own public statements, it. is obVious to
'us that ‘he starts from a pOSltlon of obvious hostility towards anything - any :

rate filing, any faCility for writing reSidual market buSiness - that the '
insurance companies attempt to:do. -He has constantly, in the press and in thel
media’ ~ and solely to the press. and to the media and of " course in public
forums,where he can - taken shots at the - unfair shots - insurance industry.
We are not thin skinned ‘but I think this Committee should know that that Situationv
goes on. - You know, fair regulation——,vWeyare regulated by 50 different “states .
-and compared to .the other. states, the attitude of the insurance‘department here

is one of open hostility -avmanifestos:that are strictly "shoot: from the hip"

for the media, .You never lost a vote nor made an enemy by raiSing hell with. the
- insurance companies and he found that out None of it, of,course, can be backed
" up. The facts are to the contrary. The fact of the matter is, the'inSurance v
vindustry considers it to be a very hostile insurance department Tt is not a’
healthy situation. . : Ll '

MR. DUNCAN: . Mr. Nangle, I remember you from.your lastfappearance"

at the last "go -around" in "1972. Thatiis when we had those hearings.yvlf you :'7
were to separate the many issues we are supposed to look at, I find'it interest-'
ing that we are now dOing the same thing that we did in l97l/ 72 before we . :
came to report. . If you were to say what is important about this entire problem,'
wasn't it availability of’ insurance that originally drove this CommiSSion - the
original CommlSSlon = to come up with no-fault? And, if you were to .separate -
» the two problems - the kind of system we have now and the companies ability to
‘ get a proper rate - where would you=—-" "In what perspective would you- ‘put that?

Would the second part of our hearings, dealing with rating, have more impact -
‘ necessarily than the first. part, "which is no-fault? , ‘

’ MR. ‘NANGLE? Sir, I don t think the two are exactly mutually
exClusive'but, Certainly, it is true; availability was a problem and the no-.
fault was an attempt,tofhave the insurance industry -and the,public -have the -
best of both worlds - the public better‘served, more expedited dollars, and the
insuranCe industry given -a shot at ‘a fair profit. By the time that bill was
- kicked out and signed byythejGOVernor, it was nothing like Qe’had anticipated.
There was. an unlimitéd‘mediCal, which we gaid back in '72 - and we will say it
today - is a horror, and a‘threshold that is a joke. - My statement speaks to
the balanCe.l You must have a balance. If you dre going to have unlimited
medical - and I do not suggest that - you are gOing to have to do away v1rtually
.with. all tort altogether.‘ But, $200 is certainly’ a joke under the circumstances.

-Now, availability is a palliative. . If companies have a fair shot
at making money, if- they ‘have an insurance department that is, you know, tough
but administered properly, and if you ‘have a legislature that you know, isn' t“
easy but is protecting the public and is not out to just tear the legs off the .
insurance industry, you have a climate in a state where insurance company manage-'
ments are. going to. say, "Hey we have ‘a situation ‘where we have a shot at making o
a profit" -and there won't be an availability problem.’ ‘ S 4
Covering up these serious problems by talking about reinsurance .
‘faCllltleS and JUA's—- We proposed JUA's but they are even more expenSive. The;'



.a profit.

Assigned Risk Plan -- I know, everybody thinks ‘it is the worst form of writing
residual market business. In our opinion, it is not. It is the cheapest and
fairest. But, everybody has it in their mind that it is the bad system. So,
we are not going to defend it. We go ahead.and say, "Okay, we have to have
something to counter-balance this horrible reinsurance facility, we will come
up with a JUA, which is more expensive."

' In order of priority, you have the rating. We would propose - and
will propose - a competitive rating law. Now, that doesn't mean we can run
free and run rampant. A competitiv% rating law still has regulation in it.

MR. DUNCAN: I gather that what you are saying is, no matter what
we talk about with no-fault-- I think one of the questions I put to you at
that time - as I did most of them - is, if we made no change in the system and
we took "med" pay and we raised the limits on "med" pay and we added wage loss
to it, that we are really coming around. At that time I put to you fellows:

"Well, if we left the system alone and played around with "med" pay, would yocu

" folks still say that your main question was your ability to get a rate that

you can live with?" Do you still say that whatever this system is, that is the
basic problem?

MR. NANGLE: No, I-- : T
MR. DUNCAN: Or has it become worse with no-fault?
MR. NANGLE: I would have to qualify that, sir. You cannot add

more coverage and pay everybody with increased "med" pay and disability. We

call that add-on no-fault. You have to carve it out and take it away from

someplace else and the only place you can take it away from is the tort liability --
tort restriction. Now, it is not to the insurance industry's benefit - and believe
me, and you know this yourself - to be able to charge what we have to charge, no
matter what the law says. It would cost thebaverage automobile insurance policy-
holder in the State of New Jersey $l,806. What good is that for us to be able

to get the $1,800? Nobody would be paying it. Everybody would be screeming and

you would only nationalize insurance. We would rather charge one-fourth what
we are charging right now and still have a shot at making a fair profit. We
are charging a lot now, although it is not enough, and we are still not making
So, why shouldn't we, if we can straighten out these other things,
balance the no-fault law?

MR. DUNCAN: By:that you mean a verbal threshold and a $50,000 cap?

MR. NANGLE: A verbal threshold and a $50,000 cép.

MR. DUNCAN: That answers %y question.

ASSEMBLYMAN DEVERIN: May I ask one more quaestion? Let me ask you
just a couple of hypothetical questions. Supposing we had no no-fault insurance.
Supposing in 1972 we had just disbanded and did nothing. Would you be in a
better position today in the insurance companies? Would the people in this
State be in a better position for the availability of insurance and for better
coverage?

o MR. NANGLE: Let me answer that by saying this, Mr. Deverin: - The
No-Fault Package has cost the insurance companies one heck of a lot of money

and the insurance industry would be better off in that regard, yes. The public,
I am not sure. As I say, we have a lot of things that are operating against the
insurance climate in the State of New Jersey and one is the attitude of the

insurance department. You know, you can't put a dollar value on that. But, as




manager of a company, would you voluntarily commit your surpluses to an environ-
ment that is out to get you?

ASSEMBLYMAN DEVERIN: I am not sure that the Commission is going to
answer, or handle, that particular question.

MR. NANGLE: No, but I am trying to answer your question as to
whether or not we would be better off.

ASSEMBLYMAN DEVERIN: When you say your profits are worse now, do
you put inflation into it - the cost of a hospital, the cost for a broken fender?
Is that all considered? ‘ ) o

MR. NANGLE: That's part of it, yes. Inflétion_certainly is a high--

ASSEMBLYMAN DEVERIN: Do you remember back in '72 thaf you weren't
strongly opposed to no-fault, if I remember rightly? ‘

MR. NANGLE: Mr. Deverin, we still propose no-fault, but sensible
no-fault, balanced no-fault. We would never, in our wildest dreams, suggest
the type of no-~fault that came off of the New Jersey floor.

ASSEMBIYMAN DEVERIN: Well, it came out of the Committee a little
different than the floor. It was amended.

MR. NANGLE: I understand that, sir. But, that is the problem
with all legislation, as we all know. -

ASSEMBLYMAN DEVERIN: Let me ask you one more question. Do me
a favor, describe for me what a verbal threshold is, in your opinion.

MR. NANGLE: What is a verbal threshold? ‘ o

ASSEMBLYMAN DEVERIN: Yes. Describe a verbal threshold for me.

MR. NANGLE: May I read a verbal threshold?

ASSEMBLYMAN DEVERIN: Sure.

MR. NANGLE: On page 8 I say, "This means that New Jersey should
limit the right to a third party claim only in those cases involving death,
permanent and significant disfigurement, loss of a body member,jtdtal disability
for 90 or more consecutive days, or a medically.determinablé'serious and
permanent injury." As an aside I say, "The words 'serious' and ‘total disability'
should be defined." Ndw, this is a verbal threshold with a disability time
limit on it - 90 consecutive days. ‘ i :

ASSEMBLYMAN DEVERIN: Do you think if a guy is sick for 86 days
he won't stretch it to 90 to make the verbal threshold if he really wants to
beat you out of something? ' ’ ' o

MR. NANGLE: I am sure he will. But is awfully hard to be sick
for 86 days because his boss is going to want him to come” back to work.

ASSEMBLYMAN DEVERIN: Do you think the verbal threshold Will do
away with all of the problems of no-fault? » '

MR. NANGLE: Mr. .Deverin, I have heard testimony from a U.S.
Attorney in Florida and a State's Attorney in Florida who concluded that
you can't write a threshold that the sharp plaintiffs' attorneys and the
fraudulént doctors down there won't somehow overcome; We don't feel that
strongly. We think that a verbal threshold, properly administered by the
courts-- Now, we have a problem in Michican, for instance. They say it is a
great threshold. Congress says it is a great threshold. It is a very loose
threshold because of the language. This is a lot tighter threshold that I
propose here. ’ o ' ‘

But, the courts have decided - and I guess most of us could
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have said that they would have done this, but there is still some shock and

dismay within industry - that it is up to a Jjury to decide what is serious

and what is permanent and what is total, and .all of these things. So, you

may be compounding your problem with something like that if'you have a liberal
céurt. So, every case goes to the jury twice to see whether or not’ it has reached
the threshold and then, at some later date, how much the injury should be paid.
So, we are still searching. . ‘

SENATOR MENZA: Mr. Connqll.

MR. CONNELL: Mr. Nangle;,as you know this Commission is charged
with the duty of exploring the effect and the pbssibility of changing, or
amending,the threshold, which you referred to as a joke.

MR. NANGLE: Yes, sir. ' .

MR. CONNELL: Now, are you familiar with the statistics that were
released by the Department of Insurance which indicate that as of March 7, 1977

vﬁhat portion of the BI premium was reduced from 1972 to 1977 by 12.8%? Are
_you familiar with those figures? '

MR. NANGLE: I have heard the Department's figures on that.

MR. CONNELL: So, it would indicate that this joke threshold that
you referred to, in that sense,is at least doing part of its job. It has
reduced‘the premium rate that the people are paying for the bodily injury
recovery. o »

MR. NANGLE: I am not sure that it has reduced it, sir. Maybe
that is what the premium is and that is all the Department has allowed the
companies to charge.

" MR. CONNELL: In any event , the people - the consumers -~ are being
charged less as of this moment than they were in 1972, ]

MR. NANGLE: If you accept the fact that the insurance companies
are losing more. : ) )

" MR. CONNELL: Okay. Now, are you also aware-~ Being.so hep on this
threshold, the threshbld was supposed‘to reduce litigation.‘ Are you aware of
the fact that in New Jersey it has, in fact, accomplished that result?

,MR.'NANGLE: I have heard that from some sources, yes.

MR. CONNEL: From some sources. Are-you familiar with the no-fault
automobile'insurance experience ~ United States :Department of Transportation,
June '77-- , ' '

MR. NAQGLE: I certainly ami

MR. CONNELL: --Table 3-20, in which it specifically explores the
New Jersey experience with respect to its threshold? Have you read it?

MR. NANGLE: I didn't specifically read it for New Jersey.

MR. CONNELL: Oh, I see. .You didn't bother to pay attention.

MR. NANGLE: No, sir, but I read that report and if you read-the
entire repoft you will see that‘it hedges and that—-_ .

. ‘MR. CONNELL: Supposing I read you the fact -~ and this is on page

53 of the DOT Report ~ that .the percentage of automobile negligence cases added
in New Jersey and the Superior and county courts - which is our upper trial

court - has declined from 55.8% in 1970 to 43.3% in 1976. This is the Deparﬁmenﬁ
of Transportation Report. ) '

Page 54 of the same report, dealing with automobile negligence
complaints added in the District Court, which is the court of lower jurisdiction --

$3,000. The threshold was drafted with the idea in mind of getting rid of
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the nuisance suites. »

Department of Transportation Report, l970 -= The percentage of
automobile accident cases added in the District Court was 10.7% and in 1976
it was 4%. That is a reduction of almost 6%.

Totai cases added in 1976 -~ 293,917 were added in the District
Court and 11,715 of those were automobile negligence cases.

Would you say, sir, that according to those statistics in the
United States Government Study that it does prove that our joke threshold has,
in fact, helped to eliminate thé'nuisénce suit? ‘

MR. NANGLE: I am not prepared to answer that report. I am very
critical of that report on other grounds. Maybe Mr. Czech will answer that.

MR. CONNELL: I refer; sir, again to the same report, page 55, on
which there is an analysis‘of the Department's study of New Jersey. -It states,
"However, the marked acceleration of this decline in the Superior and County
Courts and in the County District Courts after 1973..." ~ and they are referring

to New Jersey = "...and the consistency of this accelerated decline from county
to county in New Jérsey, does suggest that.the No-Fault Law is a significant
contributor to the reduction in motor vehicle torts in New Jersey;" Now, that
is prepared by the Federal Government. -

SENATOR MENZA: Next. Check. You realize, of course, Mr. Connell,
that it is veryvdifficult for a lawyer to cross examine another léwyer. He will
never answer and you will never make your p01nts. So-=

MR. CONNELL: I know, but I just want to get this stralghtened out
here. We are charged with the responsibility and this gentleman comes in as a
witnessband testifys that we have a joke.threshold.. I think it is .incumbent
upon us as Comm1551oners to flnd out whether 1t is, in fact, a joke threshold
or whether it is "a silly threshold"™ -~ as it was referred to by someone -else.
Is it doing its job or isn't it? )

I submit, sir, that I am entitled to continue my questioning.

'SENATOR MENZA: Yes, So ahead.

MR. CONNELL: Now, when they talk about Michigan, Mr. Nangle, I
am not too familiar with that. They talk about the fact that in Michigan the
premium level has remained rather stable. You have heard that said. .Maybe
your studies will reflect that. Do they? Are you familiar with that?

MR. NANGLE: Once agéin, in Michigan there is a terrible rate
inadequacy. ‘

MR, CONNELL: I'm sorry--2?

MR. NANGLE: There is a rate- 1nadequacy in. the State of Michigan.

MR. CONNELL: Well, I am talking about newspaper stories in this

' state. They hold up Michigan as a model and New Jersey as "the worst no-fault

law in the nation." Now, all I want to know is, are you familiar with the

fact that they do claim that the Michigan premium level has remained consistent?
MR. NANGLE: Mr. Connell, I will answer that question by saying

that if the Insurance Department here in New Jersey said that all companies

will now charge half of what they are charging, you could say in the newspapers

the next morning that insurance rates have gone down by one-half. -‘That is

about the extent of what the Michigan thing is. ‘
MR. CONNELL: jIn other words, you don't agree, then, with the charge

that -- or the allegation that Michigan's premiums have remained level? .
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MR. NANGLE: I agree that they remained level but it is a level
by fiat. ‘

MR.’CONNELLQ Okay. When they talk about the Michigan rate level
being stable, are they discouhting the rates that they are presently charging
by the increase in inflation? Are they discounting that rate by the percentage
of an inflationary increase?

MR, NANGLE: I am not sure I understand that question, sir.

MR. CONNELL: I was just;curious. You made a reference to that
on page 13. "What has been the rate.increase in auto premiums since enactment
of 'no faulﬁ' after discounting the inflationary factor and what is the actual
profité" That is the question you asked but you said you didn't have time to
answer it. All I am asking you, sir, in your nationwide experience, is, do you
know whether, then they talk about Michigan - which they hold up as a model
no-fault law - they are discounting. their rates by the inflationary 1ncrease
when they talk about the rate being stable? '

MR. NANGLE: I am not sure what the media or what the department has
done when théy put that out. As I say, I don't even know'whether you can get
these figures. But, I am asking our people in Chicago to seé%if they can't get
some together that are credible for this Committee. I seem to égree with you,
Mr. Connell, that the Michigan Law may not be the best in the world.

MR. CONNELL: I am not saying that it is or it is not. I don't know

~enough about it. I am trying to get some ihformation for the rest of the
Commission members here. But, it has been referfed to in our papers as being

a model no-fault law and we are trying to find out why they claim it to be that.
MR. NANGLE: They say the same thing in the Congress of ‘the United
States. ‘ R A ‘

MR. CONNELL: Yes. -

SENATOR MENZA: I would like to hear from the next witness so we
can move this along. Mr. Czech? » ‘ ‘ ' .

Mr. Nangle, would you keep yourself available, please?

. MR. NANGLE: Sure.

SENATOR MENZA: Mr. Grover Czech, American Insurance Association.
GROVER C2ZECH: Good morniﬁg, Mr. Chairman and members of the Commission.
My name is Grover Czech. I represent the American Insurance Association.

SENATORfMENZA: Excuse me, Will the reporters present please check
with Pete and.Laurine during the break.: They will glve you all the statements.
Okay? Just write the story right for once, okay° I'm sorry.

MR. CZECH: All right. We are a national trade association whose
membership consists of about 150 of the large stockholder owned property-
casualty companies. They.do business in all 50 states and many of them, of
course, ‘do business in New Jersey, with several having their home offices

here. In addition to the NAII's rough approximation of 50% of the auto market,
our companies write about one-third of the auto market. So, yoﬁ do have here,
along with Bill Fox of the Alllance, just about the entire auto market represented
this morning. :

John Nangle covered a great deal of the things that I would have ‘
said and I agree for the most part with what John said. We differ in some areas.

What I will do, for the benefit of the Committee, is to summarize‘my statement
and hit the points that I emphasize and that John didn't. Then I have made
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some notes on some of the queetions that came up that I can respond to, perhaps,
a little differently than John did. '

. One thing I did in the first part of my statement, just for the
benefit of the Committee, was to‘outline, briefly, the original reasons for
the no-fault concept. ‘Now, I won't go through those because I think every-
one is Well aware of thoserand we are really not here to justify the no-fault
concept - I don't think. I think we are here to look at the present law
and to try to identify the deficiencies and to improve it and make it work
better for the benefit of the public in New Jersey.

One thing i will say before we get started is, I appreciate and
noted Senator Menza's remarks this morning that the Study Commission intended‘to
be a serious Commission and to make recommendations and, hopefully, accomplish
something. We have had several legislative hearings over the past year or two
on no-fault and on the other insurance related issues. The Governor's conference
took place at Drumthwacket and all of these issues have been diecussed in great
detail and we are hoping now that this Commission will serve as a focal point
to bring all of this together, make some recommendations, and actually take ‘
some action in the Leglslature to help improve the - as John Nangle put it and
I agree with him 100% - dlsastrous situation here in New Jersey in not only
the automobile insurance market but in other areas as well.- although what
your Commission. is trylng to aim at is auto insurance.

I think the first point I would like to make is, there were some
‘questions falsed about the impact of no-fault on insurance companies' profits
and I would not say that no-fault itself has had a negative impact on profits
or has caused the losses. What has caused the losses has been a whole myriad
of related factors, including the tremendous unanticipated and unprecedented
inflation that took place in '73 and '74 - the double digit inflation - that
simply wasn't anticipated in the rates the companies had established. For
‘about two years or three years - as a matter of fact, the last three years -
companies have lost,cumulatively, almost $9 billion in underwriting and that
is completely unprecedented in the history of the insurance industry, which is
one of the oldest in the country. That is not all due to no-fault; it is due
to inflation and the inabiiity of the companies to quickly adjust their rates
to reflect that rapid inflation. This is due largely, in part, to prior approval
rating laws, ; ‘ . ; '
’ ' I have attached to my statement a brlef summary of the impact of
inflation and no—fault on auto insurance rates in some of ‘the states. You can
see in there that, based on some of the studles that we have done, o-fault
actually has helped with the rate situation rather than added to the problem.‘

SENATOR MENZA: May I Just interrupt you° I want to make sure I
heard that clearly. Are you saying that the losses that the insurance companies
have experlenced in the last few years have not been from no-fault but, in fact,
from the inflationary spiral? ‘

MR. CZECH: What was the last part of that statement?

SENATOR MENZA: But, in fact, has been as a result of the 1nflat10nary
spiral?

MR. CZECH: To a greatvextent it has been the result of inflation.
Now, I am not saying that no-fault -- I am not eure unlimited medical is a

major part of it. I am not sure at all that no-fault has been a major factor.
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It has, obviously, been a part of it. There has been some fraud in. some states.
There have been some costs thatvperhaps yoﬁ wouldn't have had with the liability
syséém. But, I would say a large percentage‘A‘maybe 90% as a rough guess - of the
losses are from inflation and these other factérs.

MR. CONNELL: 90% would you say?

MR. CZECH: I would say so. I don't think the no-fault concept can
be faulted at all in any significant way for the losses that have taken place
in the last two of three years. o

SENATOR MENZA: Would that be the same—- .

MR. CZECH: With the exception of the weak thresholds now. Obviously,
that is a problem. ) ’ ’ ‘ '

SENATOR MENZA: Please forgive me for interrupting you, but would
that statement hold true for the State of New Jersey, that 90% of the--

) MR. CZECH: Well, that is not an accurate statement. I was trying
to give some impact. A large percentage of the losses are due to inflation.
' SENATOR MENZA: A large percentage of the losses the insurance

companies are experiencing is from inflation and not from no-fault? Is that
also the case then in New Jersey? . \ ~

MR CZECH: Oh, yes. It is true nationwide. Now:'I want to emphasize
that the main fault with the no-fault laws, with regard to the losses that are

occuring as a result of no-fault, come from an inadequate threshold - primarily =-. .

again, because you haven't limited enough ~ as John was emphasizing - this
balance that has to exist between the benefits package and the no-fault law.
The first part no-fault benefits a company is paying out has to be balanced .
by having a very adequate, or tight, tort threshold so thétvyou reduce the
litigation, you reduce the litigation cost - the frictional cost - and you reduce
the pain and suffering that you are paying out: So, those savings that you
accomplish oVer here, you can use to pay the firét party benefits over here.
Now, that, for the most part in most of the states, or in all of the states, has
not ‘been adequate, with perhéps the exception of Michigan, in terms of getting
the savings on the bodily injury premiums that you need to make the personal
injury protection premiums, or payments. That is really the problem with no-fault.
It is the threshold. ) ’ }
Again, without reading my statement, getting back to the New Jersey
no-fault law specifically, it is working well in many ways in that it is paying
first party benefits promptly and fﬁlly;to<the extent that the law requires, to
all automobile accident victims, as opposed to somewhat less than half - as, again,
John Nangle emphasized - under the prior tort system. So, in that regard'it is
functioning as the concept said. it would. But, again, it is not functioning as
it should in terms of the tort threshold because you are not getting the savings
on the bodily injury side that you neéd to make the payments on the no-fault
side. So, we are also taking John's position - a tightening of the threshold
to one of a verbal threshold. We agree, word for word, with the threshold thét
he read. This was worked on by the three trade associations and State Farm and
that language was developed'by us. In fact, I have attached to my statement
nine amendments to the no-fault law itself that we worked up six or seven
months ago .and have submitted to the Governor's office and to the vafious‘
legislative committees, which the industry agrees with and agrees would help
improve the no-fault law. i
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Now, spec1flcally, ‘to answer some of the guestions that came up
w1th .regard to the threshold that Mr. Connell was ralslnq, I took a fairly close
look at this.’ I tried to compare the New Jersey results under no-fault with
regard to theybodlly injury premlums, which is really what you are affecting
when you have aithreshold. You are reducing the:liability suits, which is
what the bodily injury'premium pays for, and you are impactingithe personal
injury protection no-fault benefitsvon the other side, » :
] Now,:l‘took the Michigan statistical,data which I have available
to me. This is something that the National.ASSOciation of InéuranceFCommissioners
required on the part of the industry back during the.energy crisis. What}}t is
is, it requires the'industryitO'report‘quarterly on the,lossrdata under no-fault

‘and under auto insurance generally;‘_It shows what we call pure premiums - pure
premium losses.» lt’has nothing to do with rates. It 51mply .shows the number
of ‘dollars pald out. for bodlly injury and for personal 1n3ury protectlon losses,
exclusive of expenses.' It is pure. premlums - simply those dollars of loss that

" are paid out. . i l

‘ I am 901ng to. have, to read some of this to glve cont1nu1ty to it )
‘and to speclf;cally address what2Mr. Connell was talklng about. If you look at :
the fast track data for New Jersey, the pure premium for bodily injury coverage
has déélined 12.1% since 1972._'Now,‘thls is less than the rate of 1nflat10n,

- which hasvbeen'aboutISO% since that time. So, what Mr. Connell ‘says is true,
there has been some»impact; The threshold has had some. impact on the bodily o
injury clalm. ’ o Lo ‘ ‘ o '

MR. CONNELL EXCuse‘me; -I was'justdquoting'from a ‘report.
'MR. CZECH: All rlght Well ~what the report says 1s true, that the

‘threshold obv1ously has had some impact on the bodlly 1njury premium but 1t
hasn' t had enough and I w1ll get to that later.. .

if you look at the number of dollars that are stlll belng pald out
in bodily injury and you compare 1t to Mlchlgan and countrywide, it is con31derably'
greater than 1t should be. * So, what thls means is, ba51cally, the. threshold has
done some good but it hasn't done enough It is a very weak threshold

But, the humber of bodlly injury suits has decllned The average

‘payment per cla1m has been 1ncreas1ng. It has increased: 25 1/2% from the end
of 1975 to the first quarter of 1977.  That 1s a tremendous increase.

‘_ Now, - comparing Jersey s results to Mlchlgans, which does have a strong

“verbal threshold this’ clearly demonstrates the 1mpact that a. verbal threshold
will have: on ‘both bodily 1nJury premiums and the reduction  in. tort sults. Jersey s
BI premium is now 12% higher -.I am on page 4 ~ than it was prior to.no-ﬁaultfln
1972. That is $47.10 in March ‘1977'versus $42.00 'in 1972. "So, the BI premium

_is actually higher now than it was under prlor no-fault. ' - :

"Michigan's bodlly injury pure premlums, in contrast, show an absolute
reduction of nearly 50% from the pre-no-fault level in 1972, .Their bodily injury
premium is now $18.66 in March of '77 == not premium, but pure premium losses
that are beinglpaid out, yersus $36.26 -prior to no-fault.. So, you can see the-
dramatic 1mpact that the Mlchlgan verbal threshold has had on bodlly 1njury
premlums. ' R v _

. In ’72 in Mlchlgan, a total o£.52LOOO_claimsiwere'paid under‘the i
bodlly 1njury llablllty coverage. In‘the year ending last March'only_SASOO'

. claims were pald That is a drop of 87 1/2% in. the number of claims - bodily
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'injury claims in Michigan - under that tight verbal threshold.

New Jersey has also experienced a 56% decline in the frequency
of bodily injury liability claims but this is not meaningful enough in terms
of savings when you compare that with the constant increase in the size of claims -
and the increase in the dollar payout.

Again, if you look at the top of page 4, just since the end of '75
to the beginning of '77 it has increased 25%.

SENATOR MENZA: May I interrupt you? I am a little confused. You .
say that Michigan's great impact was on premiums and the fact that there were
less court cases and then you go on to say that the number of claims paid
dropped from $52 thousand to $6 thousand. How about the person who was 1njured°
How is he gaining in Michigan? Forget the premiums for a minute. Forget the
court litigation. Because I am convinced the courts are there for a reason.

I am not concerned about the number of cases in a court room. How is the con-.
sumer benefiting in Michigan? How is the person who is injured benefiting?

MR. CZECH: Okay; That is the whole basis of the concept of no-fault.
No-fault is paying everybody now. It is paying 100% of auto accident victims,
while under the prior no-fault system it was only paying less than 50% of those
who were injured. Only those who were free from fault weére theoretically
compensated under the tort system - the liability system. Now, under no-fault,
everybody who is injured in'an auto accident situation is compensated for their
economic loss. They are compensated for their wage loss, up to a certain amount.
They are compensated for their medical payments. In Michigan they have
unlimited medical replacement services; and all of the other things that no~fault
‘compensates. o . ' ,

SENATOR MENZA: But they are primarily - partlcularly in Mlchlgan -
not compensated for pain’ and sufferlng. ' R
) MR. CZECH: That's right. . Now, again, that is the concept of
no-fault. To be able to afford to pay -all these people you have to do away
with general damages. ; n

SENATOR MENZA: Well, " that is the concept of no-=fault coupled with
the threshold. You know, at a certain point you say to a fellow, yes, you go
ahead; you have a right to sue for pain and suffering.

MR. CZECH: Right. ) . v

SENATOR MENZA: You know, here is a classic exaﬁple: In 1955 I
hurt my back in t@e army. It can't ba pickedbup in an x-ray. It still kills
me every once in a while. I am twisted once a week or once a month, whatever
it may be. 'What about my situation? v ‘ v

MR. CZECH: About what? .

SENATOR MENZA: = What about my 51tuatlon? I go to a doctor. ‘This
is the result of an automobile accident. I go to a doctor two or threée times
and he says, go home and go in the bath tub and take care of yourself and for
the next 10 years I suffer from this terrible back. And,'I do, in fact, have
a terrible back. What about me? Is it fair that I get my $30 for my three
visits or should I not have a right to ‘sue the fellow who struck me?

MR. CZECH: That, again, is the argument that always comes up when
you are talking about the no-fault concept. It depends upon how you write the
threshold, whether that kind of 1njury would pierce the threshold lt depends
upon the threshold I don't have the Michigan threshold here in front of me.

17




I don't know how that would impact. But, you are always going to have that
kind of a situation. Certainly, there is always going to be someone who is
adversely affected by a threshold. They may only collect $60 in medical and
not be able to gét a penny in pain and suffering, even though they do have
pain and suffering. ‘ :

SENATOR MENZA: No matter what the threshold is, there are an awful
lot of poor people and an awful lot of honest people th just don't meet the
thireshold. . » ‘ _ , _

MR. CZECH: Well, if you read, in fact, this report that Mr. Connell
was quoting from this morning - the DOT Report-- This is the most recent one.

If you read the earlier one as well, that really started the whole no-fault
concept, they have a whole section in there on how this impacts on the poor. One
of the basis for no-fault Was that it-favorably impdcts on the poor. Under the
liability system they didn't fare well at all. Oftentimes they didn't get a
lawyer under a liability situation and went totally uncompensated, not only for
pain and suffering but for their economic loss as well. Now, they are being
compensated for total economlc loss and, to some extent, for paln and -suffering -
when they pierce the threshold ) .

You have to remember the original no-fault concept was a pufe con-
cept of having no tort at all. It-wasl¢ompletely doing away with tort and
paying everybne'unlimited medical and paying for their economic loss - again,
doing away with pain and suffering;‘ ‘

We don't have any true no-fault anywhefe. We have‘a»modified,
no—fauit, or partial no—féult, system in’'all of the states, some more than
others. New Jersey is the smallést threshold in the entire country.:

MR. DUNCAN: Mr. Czech, jﬁst a question in my mind. I listen to v
lawyers talk. I have heard that - let's assume you had a $5,000‘threshold here , ‘
now — when cases go to the jury and the jury knows that it is a $5,000 threshold o ‘
they take that into consideration. Is there any logic to that? This would sort
of negate the whole question of thresholds. ' Would juries take that into con-
sideration, do yoﬁ think? And, if you had a friendly county that tends to want
to pay out, that, indeed, it would be stretched by the jury itself?

"I am not arguing the point for or against, but to bring some dis- .
cussion on whether dollar thresholds or verbal thresholds, or for that matter
any thresholds are:really workable at this time.

MR. CZECH: Well, I am not sure that has any bearing on it. ‘You
don't get to the jury until you piercé the threshold in any event and the jury
is making its determination basedion the'evidence that has been introduced as
to losses. So, I am not really sure how that psychology works. I can't really--

MR. DUNCAN: Well, can I sum up my understanding of your testimony
as, the companies you represent think that the no-fault law that exists in New
Jersey is compensating the public properly, quicker, and that, indeed, you agree
that the court claims have gone down and that that is a hidden savings to the
system but that there aré, perhaps; some holes in the no-fault which could be
specific - a cap and some different approach to a threshold that you think would
fix this system? You don't see tﬁis system being taken out at all? You would
like to continue with‘no;fault, at least in the way it is here in New Jersey,
with some adjustments? o ' .

MR. CZECH: That is a.very good summary of what I am saying.
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MR. DUNCAN: = Right. Would that be if you couldn't - not to get into
the other part - get a sort of use and file type law? lOr, is that. tied in and
part of what you are saying? . . - ‘

MR.:CZECH: Well, there are a lot of problems, obviously. If you
improve the no-fault law, it is going to help. You are not going to see any
impact on premiums in terms of a reduction for several reasons. One is that
there is a rate filing pending now for 35% overall. Bodily ihjury premium is
somewhere in there. There is an increase filed for that. So, even if you do.
something about the threshold, all that is going to do fe'impact on the smaller
rate increase. Obviousiy, consumers will benefit by paying less premiums than
they otherwise would have but you are not going to see any reductions. Obviously,
it will do some good in terms of the premlum and in terms of what companies are
having to pay out and in terms of their losses.

If you really want to fix the problem in New Jersey, you are going
to have to get at the whole rating situation - the residual market in- no-fault.
As John Nangle said - and I agree with this 100% and I don't mean to say anything
unkind about the gentlemen from the Insurance‘Department-that are here today -
there is an attitude in this State on the part of the regulator that is totally
at odds w1th the insurance industry. There is a tremendous lack of cooperation
and‘coordlnatlon and anything that we try to do isiopposed. Of course, it works
the other way around also; almost anything they try to do is opposed. But, there
is no working together. There are no rational solutions that are being proposed
from the regulator, as is done in other states. So, really, until you get at
that ba51c problem, the whole situation is not going to be fixed. At the base
of 1t all is rates. . There is no queetlon about it. That is the basis of the
availability problem. Companies are losing money. ' -

MR. DUNCAN: Do you see any hope of saving any more money? In
other words, if the objective of this Commission'was to fix the holes and make
it work, will it necessarily save money and reduce rates? Is there anything
we can do to reduce rates? ‘

MR. CZECH: To reduce rates?

. MR. DUNCAN: Yes. For instance, will a cap and another verbal
threshold, taking out the inflation factor, in effect reduce them?
MR. CZECH: No. You are not going to see any absolute reduction.
In other words, if someone is paying $30 on a premium today) they are not going
to pay $28 tomorrow -~ or $26 Instead of’payiﬁg $40 next’Year, they may pay -
nly $35.  That is the kind of impact it is g01ng to have. They w1ll paying
less than they otherwise would but not less than they are now.
MR. CONNELL: Excuse me. I am just ttylng to get straightened out
here. This fast track data that you gave ﬁs, is that with3respect'to the
BI claims? It has nothing to do with the PIP?
MR. CZECH: There is one there for BI and»there is one for PIP.
There should be two separate sheets.
MR. CONNELL: Apparently we only have the bodlly injury, not the
PIP. . : _
MR. CZECH: If you flip that over, on the second sheet--
MR. CONNELL: There is a second sheet? That is the PIP?
MR. CZECH: It should be PIP.

' MR. CONNELL: Okay.
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MR. CONNELL: Now; am I correct'- I have to assume this - when I
 say that in New Jersey, as we understand 1t -or as I understand it on the’
figures submltted - approx1mately 22% of our premium dollar 1s devoted to the
BI $15/$3O limits that the consumer presently spends? Now, do I understand you
correctly - that by changing our threshold to a verbal threshold 1t will result
in a rediuction of “that 22%, is that what you said?

‘MR. CZECH: Clearly 1t should

. MR, CONNELL: .- Well, clearly 1t should but if: it should, how much

- w1ll it result in a reductlon°

MR. CZECH.' There is no. way that I can sit here and tell you -that.
“It is llke saylng if the State of New Jersey decides to reduce 'x! number of N
employees in the budget next year, what that 1s going to do to the - overall
budget. ; ‘ . ‘
'MR CONNELL' Would you expect it to be reduced by more than
say 5% of the present $64. 80 that we . are presently paying?

‘ MR. CZECH: I hesitate to say. What you ‘would have to do to get
‘a reading on that ‘- that is{ ‘have sgme actuarles cost it. You would have
to have a specific threshold with spec1flc words in it. 1 '

MR. CONNELL: Well I thought you. had all that because you areb
telllng us that we have to change our threshold because 1t will save on the-
BI portlon of the premium dollar, ‘which then can be thrown over into the PIP
portlon to help compensate for these 1nflat10nary bills for medlcal and.
hospital costs.  Now, how much are we goingto save on the 22%?

-'MR. CZECH: Let me say this, w1thout holdlng me to any spec1f1c‘
amounts, because I haven't asked anyone to cost any threshold—— . '

MR. CONNELL" “Well, how can’ you come here and’ say our threshold
“is not good then if you haven‘t costed it? -

) MR. CZECH: Because we can tell 1t is no good. If you look at the
»Jersey results compared: to Mlchlgan, ‘with different thresholds and the pure h
premiums that are pald under bodlly 1njury, there is obv1ously a dlfference,_

a 51gn1f1cant dlfference. . . -

_ MR. CONNELL: . Oh well let's talk about that for a second A pure
premium, as I understand your flgures, in Mlchlgan is $47 10. I assume you»arek
talking about basic limits? ¥ ) SRS o : . - S

MR. CZECH: No, that'is not what pure premium.is.h'It‘is $18.66
for bodily injury. o : o L K o :

MR, CONNELL. What° .

MR. CZECH: . It is $18 66 1n Mlchlgan for bodlly 1n3ury.

MR, CONNELL. I'm sorry. I am talklng } about New Jersey.‘ It is $18. 66_ -

in Michigan and it is $47.10 in New Jersey, accordlng to your fast ‘track flgures.
o MR. CZECH: Right. . ‘ .

MR. CONNELL: Which is approx1mately about $29 OO dlfference - correct?

MR. CZECH: Yes. . ' . .

MR.. CONNELL: Which wouldfamount to a saving'of how much per day,
“about,-7¢ or 8¢ a day for the consumer?  Is that what it would amount to? )

‘ MR. CZECH: That is your arithmetic. I don't know. 'I would have

' to figure it out. L o e R '
. MR. CQNNELLt Well,:all you have to doviS]divide it by $3.65 and

it comes somewhere in that area. I am not a mathematician. So, your position is.
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that the citizens of this State should do away with this "joke" threshold and
completely give up the right to sue and this Commission should so recommend,
with a possible cost saving of $27 or $28 a year, divided by $3.65, or whatever
it is. Is that what your recommendation is, with no factual backup as to how
much we are going to save on the bodily injury premium after we do that?

MR, CZECH: Well, again, this is a policy position that you are
going to have to address. It has been addressed in other states and they
have reached'decisions. You- are gging to have to do that.

I will say - and don't hold me to this - that in New York, when they
were going through this wrestling in the last few weeks over the changing
of the threshold there, they didn't end up changing it very well, in fact they
made it worse. But, there were some estimates that the impact on bodily injury
premiums was anywhere from 5% to 20%, depending on the kind of threshold that
was written.  So, it debends upon--

MR. CONNELL: Excuse me, I understood that 5% to 20% was for the
whdle package. )

MR. CZECH: No. They werebtalking about the ‘impact on bodily
injury. -

~

"~
MR. CONNELL: Just on BI? .

MR. CZECH: On BI.
ASSEMBLYMAN DEVERIN: Mr, Czech, you say - and I have to go back to

something Mr. Nangle said before -~ that there is a dramatic difference in the

premium from '75 in Michigan compared to -- And, we don't have that in New
Jersey.

MR. CZECH: Now remember, this is-- ’

ASSEMBLYMAN DEVERIN: I gathered from Mr. Nangle that it went from
$21.00 to $18.66 for bodily inijury.

MR CZECH: Yes. :

ASSEMBLYMAN DEVERIN: Which is a dramatic difference.

MR. CZECH: Right,

ASSEMBLYMAN DEVERIN: Which is a great difference. I gather from
Mr. Nangle's conversation that in Michigan there was a freeze, or something[
with the premiums? )

MR. CZECH: There was a rate reduction at the time the law was
passed - as there was in Jersey - of 15%.

ASSEMBELYMAN DEVERIN: Yes,:but since that time--

MR. CZECH: It has only been one year.

ASSEMBLYMAN DEVERIN: Where? 7

MR. CZECH: You are comparing. I don't know. Maybe I misunderstood
what you said. But, you said in Michigan it wasn't as great as it was because
of what they did with the premiums: - they froze the premiums?

ASSEMBLYMAN DEVERIN: No, I think he said there was a premium
inadequacy.

MR. CZECH: As there is in New Jersey.

ASSEMBLYMAN DEVERIN: Yes.

; MR. CZECH: Do you mean there is a hostility in the Insurance

Department there like there is in New Jersey? ;

ASSEMBLYMAN DEVERIN: Well, there is a refiling that has been pending
for several months now in Jersey for a 35% overall increase and a bodily injury
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increase of - I have it here somewhere - comewhat less than 35% of the bas1c
limits and about’ 140% increase for your increased llmlts on bodlly 1njury, whlch
again,. shows the weakness in the threshold because ‘as you get to your hlgher
limits -in’ bodlly injury, the premlum increase 1s 140 - at least that is what
. has been filed for. :That would 1nd1cate there is a 51gnificantlproblem with.
the threshold. o B ' : : -

MR CZECH.' It is not that Mlchlgan has a better no—fault law, but
it is that there was a freeze on the premiums’.
) ASSEMBLYMAN DEVERIN: I beg your pardon?: )

MR. CZECH: The dramatlc increase ‘came because of the rate reductlon
bUllt into the law and because the premlums haven't changed in a year.

There have been increases., I think a fair statement would be that,
obviously, as John said - and I am not‘totally famll1ar with this - there is. a
- .premium rate inadequaCy in Michigan. But; -again, what you have" ‘to remember. 1s,
these figures that I am g1v1ng you don't have anythlng to do with premlums.
These are pure losses pa1d out. These are dollars that 1nsurance companles
pay out to claimants. They have nothing to do with premiums. 'This is ‘not
. rate—making material. :This” shows losses—pald. Regardless of rate increaSes,
or rate decreases, or whatever, those figuresvare unaffected by that. That  is
why they are useful figures. You don't have to worry about what the»rate situation
is. It simply shows dollars pald out. ‘ »d _"

ASSEMBLYMAN DEVERIN: Yes, but you said there was a dramatlc
decrease in Michigan when there wasn t 1n ‘New Jersey. ' Iy
’ MR. CZECH: Yes. - .

ASSEMBLYMAN DEVERIN: But you 1ncreased your payments - .or pa1d
losses - in Michigan by almost 6 to l. =~ -

) MR. CZECH. Under PIP” : . .

ASSEMBLYMAN DEVERIN. Yes, under bodlly injury. In '75 you used to’
" pay out $15 000 and now you are paying out " $55 000 and your. premlum went down.’
So, you must be in worse shape in Michigan that you are in- New Jersey.

_ MR CZECH: No. - That pure prem1um for bodlly 1n]ury is per paid
claim, - It 1s'per car,wba51cally. It is $18.66. When you compare that to New
hJersey per car it is $47.00. L ’ S s

- MR.. CONNELL: . Is that what the consumer's blll reflects, $18.667
MR CZECH: 'No, this is not’ premlums. Agaln, this*is pure losses
paid. - It doesn't have anything to do with premlums. It will relate to. it~
generally but there are a lot of other thlngs that go into premlums. That is
why I tried to give: you this’ 1nformat10n ‘because it is pure ‘losses. - "It doesn't
show administrative expenses and it doesn't show loss development - all ‘the
way through ‘ i - L . . : :
' ASSEMBLYMAN DEVERIN: ' Let me ask a quick question. " You said New _
York changed and they made it worse. What .change did they‘make in New York,tok
make it worse?‘ They went to a verbal threshold, didn't they?
: ‘ ‘MR. CZECH: Yes.» The old threshold had $500 and a compound fracture.f
Now they d1d away with the $500 figure but they put 1n any fracture.’ So, if you
break a flnger, you pierce the threshold -
: ) ASSEMBLYMANVDEVERIN.\ But it is a verbal threshold they have 1n New
- York now? ’i » o : : : ‘ '
' ' ©'MR. CZECH:: It is a V‘er,bal'threshold.
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ASSEMBLYMAN DEVERIN: And that is worse than a dollar threshold?

MR. CZECH: Well, that particular threshold may be worse than the
present threshold. That remains to be seen. But, in the opinion of many, that
fracture language weakens it.

MR. HAGAR: Looking at this pure premium data from Michigan, first
of all, pure premium in this sense would be the same as we were used to in New
Jersey for Workmen's Compensation statistics, am I correct?

MR. CZECH: That's right.

MR. HAGAR: If you look at the dollar expenditure, you are talking
about, in 1977, $13 million under'bodily injury and $55 thousand in '76,which is
a total of about'$68 million. If you look under the personal injury - which
didn't reflect -~ you have higher dollars paid out, actually, in total in the
current year because it has been shifted, which I think is what your point is,
from the bodily injury to the personal injury protection, is that correct?

MR. CZECH: That's right. ' _

MR. HAGAR: Isn't it a fact that the theofy behind personal injury,
in any event,; is to eliminate the need but not the right to sue?

MR. CZECH: Exactly. ‘ S

MR. HAGAR: That the person is compensated not because he has to
go to court to be paid but because he can be paid without the necessity for going
to court, isn't that the thrust behind it?

MR. CZECH: That's right. ,

MR. HAGAR: So that the statistics you are introducing here seem‘to
reflect that.fact,‘not to get bogged down in the statistics but in the overall
summation, is that correct? .

MR. CZECH: That's right. I don't want to get bogged down. What it
shows, basically, is a flow of the pay-out from bodily injury prior to no-fault
to the personal injury protection after no-fault., Companies are simply paying
out without-regard to fault.

MR. HAGAR: Does New Jersey reflect similar shifting?

MR. CZECH: Oh, yes. '

MR. HAGAR: Not as'significant but, nonetheless, the trend is there?

MR. CZECH: O©Oh, yes. It reflects a significant shift. The thing
you have to remember about the liability situation too is the individual gave
up the right to sue but it was a right where you may or may not make recovery.
Today he does. ‘3 ' R

MR, CONNELL: Mr, Czech, do have any data that shows how
different levels of thresholds would have affected the filing of a tort claiﬁ,
based on actual claim files? ;

MR. CZECH: I don't have that now.‘ I am not sure anyone does.

MR. CONNELL: Do you know if anyone has gone into claim files
to explore that? » ’ k l
MR. CZECH: They did during the DOT study. That informatioh ié in
the originalf; f

MR. CONNELL: 1Is it in this March 1977 DOT study?

MR. CZECH: No, it is in thevoriginal DOT study.

MR. CONNELL: It is in the original one? They didn't do it in the

renewal?

MR. CZECH: No. Now, there is a new study underway.
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MR. CONNELL: ' Well, if no one ‘has that materlal do you thlnk it
'would be wise for thls Comm1531on to go 1nto a study of our closed claims
files? R o
o MR. CZECH: Well, you couldvdo that. ‘I think you couldlalso get
an estimate from the Insurance Department_and from the Insurance Services
Office as to the impact any given verbal threshold or dollar.threshold would
have on bodily injury premiums. You could get that. To the best of their
ability they could give you that. o o o

MR. DUNCAN: Another questlon, just to clear up my mlnd The logic
of reducing bodily 1n3ury rate, dependlng ‘upon thresholds, depends upon the
shift to PIP, correct'> '

MR. CZECH‘ R:Lght .

) MR. DUNCAN: The more: losses that are shlfted to PIP the lower the
bodily injury rate. ) )
" MR. CZECH: nght.

MR. DUNCAN:. But in the overall cost, as you move the losses to PIP
actually you might be reduc1ng the BI and increasing the 'PIP so that the over-
‘all policy is merely going.down in one area and up in another, is that correct’r

MR. CZECH: Well, to some extent ' But, you have to remember when. you
get away from the BI you are gettlng away from litigation:-. the: expens1ve process-
of lltlgatlon - and there are soc1etal costs as well. You have your court
congestlon. You have your court costs. You' have the delay in. payment - 16
months on the average prlor to the no-fault law. You are d01ng away w1th all
of those problems’ when you go to a no—fault system. You are compensatlng people
within 30 days, or so, of their injury. . : » » .

MR. DUNCAN: So, you are saylng a dollar pald out under PIP is
paid out with less expense than dollars pald out under bodily 1njury7 ’

MR. CZECH: Yes. There is no’ questlon about that - both dlrect _
: expense and 1nd1rect expense are less under no-fault than they are under llablllty._

MR. DUNCAN: Right. So, what - I am to assume here if" I am the guy
buylng insurance is, you are say1ng you really can come off w1th a lower cost
package if we have good no-fault/PIP benefits ‘that will allow you to collect
the dollar you spent and that, in effect, with a different threshold there will
be less coming out of the. system. Do you Stlll go along w1th the DOT system that
said small clalms are over-compensated and large claims are under—compensated°

MR. CZECH. No question about’ ;t, The most recent.study reiterates.

that. : S ' S :
" MR. DUNCAN: Does it still exist under noifault?
MR. CZECH: No. . ' B v e
MR. DUNCAN: Do, in fact, bad thresholds cause that‘condition to. go
on? X ol . :

_ MR. CZECH: UnderftheHCases'that pierce the threshold, I would assume

that is probably still true. The larger cases are being over-compensated B
"MR. DUNCAN:- All right. Now, suppose that 1n this: 51tuatlon we

assume- that I have a scratched arm ‘and I go to a doctor for a $10 visit

~to have the scratched arm bandaged. I can't sue. But, if I keep 901ng back .

because he suspects an infection and I run the blll over $200, I am going to find that'

now I have a right to sue.’ This - would not be a proper approach and it is your

feellng that you would llke to get rld of. that type of an arrangement for the so-
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called "whip?lash" thing.

MR. CZECH: Just to correct one thing I jﬁst said, I think under
no-fault the over-compensation of small claims to a large extent is done away
with unless they pierce the threshold. Then, say, if you have a $250 medical
case, perhaps once you get into the tort system you may get in, again, into
a situation where the small cases are being over-compensated and the larger
cases, perhaps, being under-compensated by the tort system. No-fault doesn't
do that; it evens it out. No matter what your economic situation is, no matter
what your ability or financial condition is to obtain an attorney or obtain
counsel - or whatever - you are g01ng to be compensated equally under no- fault
rather than unequally under the liability system.

Again, the DOT study went into this aspect of it as well That is

‘one of the reasons they supported no-fault.

There are a couple of other points in my statements.

SENATOR MENZA: Mr. Czech, may I ask you a question? I am not so
well versed in insurance as some of these gentlemen but I have been a politician
for a long time and it seems to me that the insurance companies'position is not
totally altruistic. It is intefesting to note that you éay.the rates will
eventually go down, or stabalize, but they will not go down wa.

I ask you, number one, why wouldn't they go down if we changed it
totally tomorrow? Why wouldn't they go down to $30 or $28? And, secondly,

I presume if we change the threshold or changed no-fault, let's say in a manner
similar to Michigan's, insurance companies will thereby make more money. And,
yet, you started your remarks by stating that 90% of your problems in the
insurance industry, with regard to income, have been caused as a. result of
inflation and not because of no-fault. ' -

In other words, no~-fault has had a very small impact on rates and
insurance losses and income, isn't that correct?

MR. CZECH: I wouldn't say small but in a relative sense--

SENATOR MENZA: Relatively small?

MR. CZECH: It isbrelatively small.

SENATOR MENZA: And if we change no-fault in a certain fashion, that

very small impact will remain a small impact but will help you pick up the

money that has been affected by inflation, isn't that correct? That is overly
simplistic, I realize that but you are answering yes. '
MR.‘CZECH: Yes. You said: something I think should be addressed
in this whole scheme of things. There is probably feeling - and I think you
touched on it - that improvement in the no-fault law, in no-fault itself, will
help insurance companies make more money. That is not necessarily true. We
are regulated by the State, either under prior approval or generallybthe rate
filings here in New Jersey cannot obtain anymore, I belive, than a 2 1/2% or
3 1/2% factor for underwrltlng profit. So, we are not going to make any more
than that anyway. ' ' Lo
SENATOR MENZA: Why, then, do you want a change in the no-fault
law? ' ’ , -
MR. CZECH: So that the system will work better. We are tryihg to--
SENATOR MENZA: The people of New Jersey will gain thereBY? Is that
why? Because that is unique for insurance companies to be so altruistic. »

MR. CZECH: It is feally‘not. Believe me, we try to structure our
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position so that they f1t ‘public policy in’a way that we can -justifiably
/pursue them. We are not g01ng to ‘try to- do anythlng that goes agalnst publlc
policy. ‘ -
o » .SENATOR MENZA. You see we have been hearlng for .years and years’
and years - .and T have read some - ads recently in the New York Times - from the -
1nsurance 1ndustry and I came across this because I am 1nvolved in the psychlatrlc
communlty. Blue Cross and Blue: Shield always say thlngs like we are los1ng a :
fortune if you go this way and thelr StatlSthS demonstrate this, and so forth.
It is funny we never get statlstlcs - we never really hear this-- You know, thiS‘”
is the very flrst time I heard that the insurance companles -rand I know you are’
. speaking for many of them, I am sure you have the crédentials to back up what
you are saying =~ are losing money not because of no-fault, or they are not maklng -
there is a difference,'by the way, between losing money and not makLng as much
as youimade before - money because of the terrible inflation in our society.
You stated that to me at least four’times, You answered that, ﬁYes, that_is the'
case.". At least we are starting with a wave of honesty. ' h
MR. CZECH: There ;s_no questlon, that . is a major problem.‘ Again,n
‘this no-fault picture‘is a small piece of the pie. - You have to fix thatvand
you have to fix ‘all’ the other pleces to get everything worklng rlght
o SENATOR MENZA: It 1s a very small piece of the- ple, isn't it?
‘ MR, CZECH' Well, I ‘wouldn' t say very ‘small, I would say it is a .
signific¢ant plece that has to be addressed. - In addition to the threshold, there
-is another problem in’' the bill, Senator Menza, that I would Just llke to speak
on briefly, and that is the unlimited medlcal Our Assoc1atlon and our companies
originally supported unlimited medlcal. We thought that we could handle it and -
to some extent many of ‘our companies still can., But there are also many whoi-
. feel they have a problem with it, particularly the smaller companies. They
had toveStablish incredibly large‘reserves to handle these paraplegics. You
are going to have to'set up a reserve for'one million dollars,:or more. You.
really don' t know how much’ it 1s g01ng to be. 1f you are taklng care of someone
over ‘a llfetlme. . L . ‘
) . SENATOR MENZA' We are very famlllar with that aspect of it. ' The
only one who wants some llmlt to medlcal is Dav1d Green, I think. . .
MR ‘C2ZECH: No, ‘we ‘are all 1nterested in- 1t, I think. »:And,
John touched on this. blll, 1380, that passed the Leglslature and is sitting on'
the Governor's desk. " We are very much opposed to that. ‘We think that is the-
wrong approach to it.  If you want, address the problem, put a flat cap
on the unlimited medical of $50, $75 or $lOO thousand -~ somethlng that will
compensate the majorlty of 1njured victims but, yet, g1ve the companles some
definite end where: they know what the llablllty 1s going to be - Then, require
them, if you want to, to offer: coverage above $lOO thousand, up- to sl mllllon.'
Companles would be willing to do that.
) MR. CONNELL:. Mr.:Czech, part of our study has to do w1th phy51cal
damage costs here, which take up about 65% .or 70% of the premlum dollar. Do
- you have any recommendatlons along those lines? ‘ ‘ .
. . CZECH: That is a tough problem. We have been wrestllng w1th thati
ourselves 1n our Assoc1at10n and we really don t have any answers to it. ;We
have 301ned —orI am not sure we did, we thought about jolnlng one time in an

amicus brief w1th}one of‘the large auto companles_who was sulng,General‘Motors”
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and some of the auto companies because of some anti trust implications on
crash parts and the Federal Trade Commission has been involved in this too.
Everyone is trying to get a handle on the cost of crash. parts.

MR. CONNELL: Do you agree with what they Jjust presently did in
New York, where the Cafrier, as I understand it - I only know what I read in
the New York Times - has to go out and take a picture of the car before they .
write it, or examine the car? Do you think that will help?

. MR. CZECH: Well, it may help but we don't agree with it because
we think it is going to cost as much, if not more, to go through that process
of verification than you are actually saving on the other end.

Now, whenever you set up a scheme like that to get at fraud, or
whatever, you really have to be careful that you don't set up something that
costs more than the savings that actually may accrue from the whole process
that you are going through. I think that is what is going to happen in New
York. That is as expensive as can be, to send somebody out to verify the
existence of every car. There are a lot of cars in New York.

MR. CONNELL: One more question. Is it possible for an insurance
company to have aﬁ underwriting loss but have a profit? In.other words, isn't
it true that a good deal of the companies actually have had - and I won't use
the word reasonable, I don't know what reasonable profits are - profits while
incurring an underwriting loss? Could you explain how you give investment
profit to the rating system, if any?

MR. CZECH: Well, I can explain that procéss,.I think satisfactorily,

to the Commission. Obviously, companies do make money on investment income. In

fact, if it wasn't for investment income a lot of them wouldn't have survived the

last three years with the $9 billion in the underwriting profits. That is the

only thing that saved a lot of companies. In that process of losing $9 billion

in underwriting, a lot of them also lost money overall. Their investment

income was not enough to give them an overall profit. And, there have been

many companies in the last three years that' have suffered total losses - period -

factoring in both investment income and underwriting. It was a mixed bag; some
did and somé didn't. But, there were a lot that did lose and wheh that happens
the only way they can pay those claims is out of their surplus. They have

surplus set aside. Théy have to go into that to pay claims. So, that happens.

But, ‘what you have today is some improvement in the situation.

I think last yean s results showed the companies only lost about $2 1/2 bllllon -

or whatever it was.

MR. DUNCAN: Is that underwritihg?

MR. CZECH: Underwriting. ) !

MR. DUNCAN: But they made proflts, though?

MR. CZECH: They made profits, overall, because bf their investment
income. Again, in New Jersey the Insurance Department does factor in, in some
way, the possibility and the potential investment income that companies are
supposedly going to make in the rate filing. -

MR. DUNCAN: . I am not quite clear about that. What you are saying
is that the State of New Jersey says that some of the profits that are made
on investment income must be given to the rating program and you are happy with
this arrangement? ' ’

MR. CZECH: We are what?
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'MR.'bUNCAN. You -are happy with that kind of an arrangement°
:MR. CZECH: No, we are not happy with that kind of an arrangement
MR-:DUNCANV You are not happy with it? o o
'”MR. CZECH: We generally acqulesce to it but it is so unpredlctable‘
that the company - doesn't know whether it is g01ng ‘to have an 1nvestment profit.
"or not. There was a tlme in '73 when they dldn t. If that 1s already factored
into the rate and you “lose money in underwrltlng and you lose money in invest~
ments,. your rate is already 1nadequate because they have factored in an invest-
‘ment profit but, yet, you are~suffer1ng an 1nvestment_loss. And, it doesn't
- work the other way around. If’you,have’an investment loss; they don't factor
' that into your rate flllng. "You don't get it,back. You haveflost it. That
is a mlsconceptlon that exists here in New Jérsey. I am glad you brought. that
point up. The" Comm1551oner partlcularly says this all the time and 1t is just
totally wrong. And, ‘the tr1al lawyers ‘say this. It is just an: 1ncorrect
statement. They are saylng that. companles are raising premlums to recover
investment losses - stock market losses., That is Just 51mply agalnst the rating
law. Companles can't do that. ‘The only thlng you get in ‘a rate increase is
the ablllty to prevent. future losses. . You can't recover- past losses. Once you
have lost money, elther 1nvestment incomeé. or underwriting, you have lost 1t'
there is no way .you can get’ 1t back. "And, no matter what anybody says in any
.state-'in the country, that just doesn't happen in a rate 1ncrease.'

'MR. DUNCAN: That answers my question.: : ‘

SENATOR MENZA: Tom, do you have somethlng élse? :

'ASSEMBLYMAN bEVERlN; I was a member of the first: Comm1551on and it
is very nice tO'hear somebody'be so frank and so honest with us. But, I remember

so well the 1nsurance companles - most of. them backed the no limit medical in
',those days. I am glad to hear someone admlt 1t to me and I admlre your frankness,
‘Mr. Czech. _', ) —_ o v 2T )

SENATOR MENZA4 May we hear from Mr. Fox now? We are‘going to break
“at 12:15- and come back at 1:00 and the 1 o'clock w1tness will be Mr. Brown :
followed by Mr. Stern. ‘ , o :

' “I am sorry, Mr. Fox,‘we are runnlng quite behind.
W I\L LIA M - F O X: Senator Menza, members of the Comm1s51on, Laurine,
members of" the Comm1s51on, gentlemen: We had dlscussed earlier, briefing
the statement in view of the pressures of time. I am William Fox, Jr. I am/f
Vlce Pre51dent of the Alliance . of Amerlcan Insurers. Our Organlzatlon orlglnally
- was known as the Amerlcan Mutual Insurance Alliance and is’ a national association
.of more than 100 insurance: companies, providing automobile, homeowners, workers:'!
compensatlon and other forms of personal and business 1nsurance. ‘Many of our
member companies prov1de coverage for the New Jersey insurance. buylng public, .

I might add, as an aside, that whlle I am sitting here w1th two
dlstlngulshed colleagues, there was no collaboratlon on any of our parts. I
didn't see their statements. ‘They didn't see mine. You will find, though, that
‘on most issues I would’ agree w1th both Mr. Nangle and Mr. Czech y

T w1ll do this 1n less than 10 minutes. During the past several :
months I have appeared on numerous occasions before the Legislature to comment
on the insurance problems currently faclng New Jersey -motorists.

Durlng those appearances I have tried to  carefully document some of
) the‘programsrthat could benef1c1ally work to-help alleviate those-problems. :
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Today, at your reéuest, I will confine my remarks to the subject of what changes
should be made in New Jersey's existing no-fault laws.

Let me begin my general overview of New Jersey no-fault with a
discussion of the $200 tort liability threshold. I don't need to discribe it
to you. A preliminary sample of available automobile insurance company claim
experience we analyzed shows, however, that the average no-fault medical bill
being submitted by New Jersey drivers is $279 - more than enough to exceed the
$200 threshold and start a lawsuit:for "pain and suffering."

The sample also shows fhat the New Jersey no-fault law is generating
higher medical and hospital costs compared to no-fault costs in comparable
eastern urban states like New York.

I offer you thevfollowing statistics to illustrate the dimensions
of the no-fault problems: The average total no-fault claim in New Jersey is
running about 57 percent higher than in New York. The New Jersey figure was
$991 compared to New York's $631. This includes doctors' bills, hospital bills
and lost wages or salary. '

In New Jersey the average no-fault hospital bill was $712, compared
to $406 in New York - 75 percent higher.

>

The average New Jersey no-fault bill for doctors and hospitals
combined was $899, compared to $508 for New York - a difference of 75 percent.

‘ These statistics were as of 1975 and current costs, based on inflation
alone, are most likely even higher. Automobile insurance could become a high-
priced luxury for even the safe driver in New Jersey if the present no-fault
law is not changed to discourage padded medical bills and eliminate unnecessary
lawsuits which are ultimately reflected in higher insurance premiums.

In this respect, the Alliance offers the following remedial proposals
which can help alleviate the difficult auto insurance situation in the State:

The $200 threshold in the present law should be replaced with a
verbal threshold allowing lawsuits only for cases involving carefully defined
serious injury or death. The result has been that too many lawsuits are still
being filed despite the availability of unlimited no-fault medical benefits
without fesorting to a lawsuit.

No-fault auto insurance should be subject to a medical fee schedule
as we now have for Workers' Compensation. There is presently no limit on what
a hospital may cliarge auto accidént victims. '

Penaiﬁies should be imposéd for health care providers who deliberately
overcharge no-fault victims for their services.

The New Jersey no-fault law went into effect in 1973. It wés enacted
by the iegislature in order to bring about prompt payment of economic losses to
persons injured in auto accidents, to eliminate most lawsuits for bodily injury
arising out of auto accidents in New Jersey, thereby easing the burdens on the
courts, and to bring about insurance premium savings for New Jersey motorists.

While we were in agreement with the first two objectives, the Alliance
seriously questioned whether the law, which provided for unlimited first-party
medical benefits with only a $200 threshold, could deliver any legitimate premium
savings. During several appearances before the legislature and in several
study feports filed with the legislature, we cautioned that ‘the combination of
unlimited medical benefits and low threshold would not allow the no-fault
concept to work as well as it should. )
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Unfortunately, our doubts were well taken. These unlinited medical

’payments in combination with an unreallstlc threshold has compounded the problem'
of inflated claim costs with only a: sllght reduction in lawsuits in New Jersey.
"Thls comblnatlon has 1nh1b1ted the ‘New Jersey law from worklng as. 1t was -
supposed to.

Fortunately, the Leglslature has just passed a blll llmltlng medical
payments from an insurance company to $75 000 with any monies above that amount
to come from an all-;ndustry pool,to'whlch all insurers must contrlbute. This

change ln the no-fault law is expected;to ‘alleviate the financial‘pressure on
" the smaller insurance company in New Jersey and to meke it ea31er for such .
companies to find reinsurance they may’ need at an affordable rate. This legis-
lation is now before Governor Byrne. A recent Federal Department of Transporta—'
tion study noted this small company problem and suggested the klnd of solution
now before the Governor. ) :
Also. pending isilegislation'to changevthe $200 threshold to a verbal
_ threshold and to establish a medlcal fee schedule for no—fault cases in order
to help control unwarranted costs. This -is the bill - A—3164 - sponsored by
Assemblyman Bornheimer., -~ The Allicance has testified several times in favor of .
this ‘measure. The bill; however, still remains in the Assembly Insurance
Committee. , ' ) LR ) KR R
_This studybéommission has asked for comment on the use of collateral
sourcesbin paying for no-fault injuries. ‘At'present, auto insurance is the
prlmary payer.  To change the law to force people to accept Blue Cross or
accident ' and health coverage- as the prlmary ‘source to basic insurance for medlcal
expenses. ‘caused by car acc1dents, would be the ultimate consumer ripoff. Such
a move would only shift the cost of" insurance - not lower 1t - and would also
,force non-car users to subsidize those who own and drive cars. Once consumers .
understand thls, it is doubtful they would like it. : ‘v
“If dupllcate coverage or double payments for the same acc1dent is
an 1ntolerable waste, then the solutlon is 'easy - Blue Cross can simply" stlpulate
that it will not pay beneflts where no-fault ‘auto insurance is available.
' v Maklng Blue Cross: ‘pay for auto accidents will nd reduce no-fault
auto 1nsurance costs 51gn1f1cantly. Most likely, it will eventually increase’
no-fault premlums 51nce ‘each insurance clalm would have to be 1nvest1gated to
‘determlne 1f any ‘othet insurance beneflts ex1sted Also, such a proposal would
force drlvers to exhaust their Blue Cross—Blue Shield, or other hospital-medical
beneflts, whlch may bet sorely needed later for non-auto acc1dent related 51ckness
or 1nJur1es.‘ “‘ ‘
‘In Maryland, an experiment toinave Blue Cross administer auto no-
fault claims and coverage for the Maryland Auto'Insurance‘Fund was disastrous.
The State finally dropped Blue Cross in 1974 because of ‘their poor service’
performance. ) ‘ ) d .
‘ - 'And, in PennsylvaniaeBlue Crosszlue Shield was recently in a real
-dilemma. Their Philadelphia Plan couldn't agree with most of the hospitals in
the area on‘contract terms. 7So, meanwhile if you had Blue Cross coverage it
paid only modest amounts 1nstead of the full serv1ce beneflts the pollcy called
for. The Blue Cross subscriber ‘had to p1ck up the dlfference out of hlS own
pocket, Is thlS the kind of s1tuatlon we want to force on auto 1nsurance.
,,_pollcyholders in New Jersey°
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One more point: Auto insurance companies in New Jersey pay state

taxes on no-fault premiums collected from their customers. Blue Cross pays no

such taxes and would not do so if they are given a monopoly over auto accident
medical insurance.

In this respect, it is significant to note that in Michigan and
Pennsylvania where no-fault law lets the customer choose whom he wants to be the

primary payer of auto accident injuries, nearly all drivers choose no-fault
over Blue Cross. .

On the question of extending the no-fault law to cover commercial
vehicles, we would favor such a move and suggest a loss transfer mechanism -
subrogation - be set up to balance the equities so that operators of trucks,

buses and taxi fleets do not pay less for no-fault at the expense of the
State's passenger car operators. '

As regards coverage of PIP benefits, we would like the law to cover
all occupants of an insured vehicle and not just the named insured, spouse and
resident relatives.

N

In the area of tort, the present New Jersey law provides for a
comparative negligence provision of the Wisconsin type. \Tbis means that if a

person is not more at fault than the other person or personé‘involved in the

accident, he or she should be able to recover a proportionate amount of damages,

i.e., if one is 40 percent at fault, they are entitled to 60 percent of damages.
This seems more socially beneficial and productive than the contributory negli-
gence system it replaced where any degree of fault barred recovery for serious

injury involving non-economic loss.

On the question of no-fault property damage, insurarnce department
and independent surveys have shown that car owners were much more negative
toward no-fault in Michigan and Massachusetts where the law applied to vehicle
damage as well as bodily injury, compared to states where no-fault applies to
bodily injury only. Some 45 percent of Michigan car owners said that no-fault
was not desirable, compared with only 30 percent who favored such a law. 1In
Massachusetts, 34 percent said no-fault was not desirable, compared with 48
percent who favored it.
damage.

Massachusetts has since dropped no-fault property

Our own studies have shown that extending no-fault to cover vehicle
damage will raise the price of vehicle damage coverage for most motorists at

the outset and for all motorists eventually. This substantiates Massachusetts

experience with no-fault vehicle damage which I indicated had to be abandoned.

The problem of high vehicle damage repair costs remains a pérnicious
one. ) '

Insurance companies are fighting the rising cost of auto repairs
by urging autoc body shops to repair damaged parts whenever possible instead of

replacing them with more expensive new parts. In addition, the insurance

industry encourages body shops to use demonstrated new methods of repair,
especially with aluminum and plastic parts. A

The insurance industry also supports Federal regulations requiring

auto manufacturers to build more crash-resistant cars. For example, the

Insurance Institute for Highway Safety, which has the support of the bulk of
U.S. auto insurers, continues to stress the importance of implementing strict

standards for front and rear bumpers on new cars. The Insurance Institute




recently testlfled ‘before a House subcommlttee hearlng that tests show new
‘car bumpers actually flout the 1ntent of Federal regulations for damage-
resistant bumpers. TIIHS tests show that 1977 model cars still incur many
'hundreds of" dollars worth of needless damage in corner bumps as low as five
miles per hour.‘ ) ‘

As regards cost and prlce experience, - the recent DOT Report I
j’mentloned earlier stated that - and I think this is v1tal to  your whole study -
v"No-Fault reform 1mplles a trade—off between cost saving features and higher
“economlc loss,beneflts. Dependlng on the trade~-off chosen, any partlcular
: NofFault plan can result in h1gher premiums, - lower premlums, or:-no change at
“all. Benefit maximizing No—Fault plans must ‘be -accompanied by strong cost
saving features Aif- 1nsurance prices are to be held in check "

‘ ThlS has not been.the case in New Jersey. Dlscountlng 1nflatlon,,
the problem of acc1dent and claim. frequenc1es and severltles, the inadequate
threshold and. increases in jury awardszand claim settlements, have helped boost -

' insurance costs higher. Based on limited data, DOT - and this is the studyhthat
Mr. Connell has —,roughly estimates“that no-fault premiums have increased 86
percent in the Newark area - 70 percent attributable'to inflation and. 16 percent
to no—fault 'In rural New Jersey:the increase was 121 percent - .84 percent

'attrlbutable to inflation and 37.percent due to no-fault.

In conclu51on, let me say that all-in-all New Jersey-—'

SENATOR PARKER'.,Excuse me. How.can that be?

' MR. FOX" Pardon-me? » : » : . :

SENATOR PARKER' I don't understand 84'plush37. ‘Yes, that totals it.
Okay, I'm sorry. o o . :

MR._FOXE Okay; I'm glad it does. I don't have’my»calculator with
me. ’ v . 3

In conclus1on, let me say that all—ln—all New Jersey and.other no-

fault states have been a laboratory for. experimentation with the no-fault idea.
We are. finding out’ what works ‘and what does not and will have an opportunity

“to remedy any deficiencies without total disruption of ‘the insurance mechanism or
of consumer wants and needs.c It would seem that this state—by—state process
is preferable to having a new and untested system forced on the states through
an 1nflex1ble national program of Federal standards. .

I hope you will find this information helpful in your dellberatlons

and I thank you for the opportunity to comment on this ;mportant issue. I
would be happy, if possible, to answer any questions. If I don't know the
answer, I‘will get.it for .you. )

- SENATOR MENZA: Senator Parker.

' SENATOR: PARKER: On page 2 you refer to what l;believe is one of
the major problems - the hospital costs and the medical costs. You indicated
on the_next page that NeW‘Jersey Workmens ' Compensatlon had a. medlcal pay-out

' schedule. I am not. aware of such a. schedule.,

:, MR, FOX: 1I. think there is some kind of a guldellne schedule.v
: - SENATOR PARKER: . No.‘ The only thing in Workmens' Compensatlon that
might be applicable would be ‘the lack of free ch01ce of phy51c1an, or: hospltal.

‘That is why I wanted to ‘ask that questlon first.

‘ MR. FOX: ~ Since you have mentloned the medlcal fee schedule and -
amendments‘to the New York no-fault law have beenﬂmentloned, in the so-called
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reform package in New York, where there is a fee schedule for workmens' comp,

they have included as a break on the cost of medical a workmens' compensation
fee schedule. We don't necessarily need a workers' compensation fee schedule,
perhaps the Blue Cross—BLue Shield schedule would do.

SENATOR PARKER: How do you propose to hold down medical costs w1thout
a fee schedule, or w1thout limiting the free choice of physician? .

MR. FOX: There is no way to limit it without a fee schedule and,
frankly, free choice -of physician, in some cases, could limit medical costs.

But, I think we are past the day. “I don't think free choice of physician .in
workers' comp has that much effect on cost. I think it is basically used in a
lot of states so that an employee can get immediate, proper treatment, rather
than any limitaﬁion of cost.

ASSEMBLYMAN DEVERIN: You know, there is no medical fee; The free
choice. of doctors would no nothing but really up the cost of workmens' compensa-
tion. The Fedéral program - the Longshoremens' Act - has free choice of doctors
in-it. It is a much more expensive program than New Jersey Workmens' Compensation.
So, there are no medical fees that I know of. I don't know how you can say that
in your statement.- ' A . ‘

MR. FOX: Well, we could use a medicai fee schedule. The Commission
could design a medical fee schedule. They could take a workers' compensation
fee schedule from another state. They could take a Blue Shield or a Blue Cross
fee schedule.

SENATOR PARKER:.. In that regard, if that is so what happens is, under
Medicaid and Blue CrossFBlue Shield, and the others, the individual then has to
pay the difference. It doesn't reduce the doctors' fees. ‘

» MR. FOX: With unlimited medical you say the persoh_would have to
‘pay? . '

SENATOR PARKER: They do now. They pay the difference. The doctor
still bills you $100 for his visit and the Blue Cross only pays $68 of it.

MR. FOX: That is why I said you have your choice. The Commission
could design a fee schedule which they feel is adequate and a doctor could not
‘charge more than that. This is the only way you can limit cost. .

‘ ASSEMBLYMAN DEVERIN: . How.do you make a doctor participate in a fee
schedule if he doesn't want to? Blue Cross can't make them do it.
MR. FOX: His membership in Blue Shield is,Voluntary; he doesn't have
to belong. 1 ’ ' v; , . ‘ ‘
SENATOR PARKER: Bill, oné further thing. All three of you witnesses
have indicated that you want a verbal limitation and no threshold. '

MR. FOX: I disagree, Senator Parker. It is not no threshold; it is
serious éndvpermanent injury. ) ’ )

SENATOR PARKER: Are you familiar with the Workmens' Compensation
statute in New Jersey and the definition of partial permanent disability?

' 'MR. FOX: Yes. ' l '

SENATOR PARKER: How do you feel that would limit lawsuits in the
light of the experience under our Workmens' Compensation law?

‘MR. FOX: I am sure there is a disagreement as to what a permanent
partial loss is under the New Jefsey Workmens' Compensation Law. We get back
again to the statement that was made earlier: The sma;l ciaims are overpaid
and the larger claims are underpaid. '

SENATOR PARKER: Well, that is the claim that Workmens' Compensation
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makes. : .
MR. FOX: Well, that's it.

- .SENATOR PARKER: I don't understand how all of you feel that that
is going to lessen litigation and lessen cost because my experience is that -
everything is paid in Workmens' Compehsation and the séme cry is being made there.
I don't understand how that is going to hold your cost down.

FMR. FOX: Senator Parker, you participated in several Workmens'

Compensation studies. There was voluminous testimony on this subject.‘ The
same thing is happening today. I don't know what the answer is, except to change
the rules. ' ' .

MR. GREEN: Bill, I would like to ask you a question. You are
familiar with Puerto Rico, aren't you? .

MR. FOX: Not very well., I have never been there.

MR. GREEN: Well, in Puerto Rico, because of overutilization and
fraud, etc. in their medical payment claims, they are developing a program of
creating a Medical Evaluation Committee, consisting of a psychiatrist, a surgeon,
a neurologist, an internisf, and so forth and they are going into the question
of fixing certain fees. and so forth. Would you suggest something like that
in New Jersey?. : - : - o ””% p

MR. FOX: That is what I had in mind but, as Senator Parker says,
unless you make it mandatory and unless it is in the statute,‘the doctor will
back bill you. » -
R MR. CONNELL:  Mr. Fox, we have heard the term "trade-off" used a
number of times here this morning and I am curious, have you -done any studies
as to what effect a Verbal threshold would have in New Jersey with respect to
premium savings? .

MR. FOX: No, I have not. ,

MR. CONNELL: You have not. But, you do recommend a change in the
threshold without any actuarial data to back up a savings? .

MR. FOX: I think that the Commission, before they decide what they
should.do, should have that information. ‘ »

MR. CONNELL: I am asking you, Mr. Fox, whether you have it?

MR. FOX: I don't have it.. This is a trade assoéiation. It is not
a rating organization. That should come from the rating organization. '

MR, CONNELL: Andvyou don't have that information from any rating
organization? » ; ' .
MR. FOX: I don't have that. * B

MR. CONNELL: So, the citizens of this State are the ones that are
going to be trading off if they accept these recommendations? -

MR. FOX: ©No. These are strictly recommendations for your action.

We are not saying "do this" or "do that."

MR. CONNELL: ©No, but you used the term trade-off and I think it is
incumbent upon this Commission to advise the Legislature exactly what the citizens
are trading off for what.

MR, FOX: I agree with vyou.

MR. CONNELL: = And sb far no one has told us what any cost'savings will
actually appear, if there is "this trade-off." ' } _ S

‘ MR. FOX: . I think you have right with you the Insurance Department
that can secure that data for vou. » B
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MR. CONNELL: Thank you. Can you secure some of that data for us
and supply it? You know, everybody here has been critical of our Insurance
Department and saying that the Legislature and everybody has been relying on
the Insurance Department. Well, why not have the industry supply us with some
information? We are going to rely on the Insurance Department. Can you supply
us with some information?

MR. FOX: I am sure that the Insurance Department will secure the

information from the companies, review it, test it, before they make any
recommendation to the Commission.

Ultimately, it comes from the companies to the Department.

‘ SENATOR MENZA: One last question which I would like to address to
all of you. What do you people think about the New Jersey system? It has been
characterized as the worst in the nation. Be objective and try to tell the
truth. Of course, you are telling the truth, but be objective. What do you
think? Is it the worst in the nation?

~MR. FOX: I honestly have not had enoﬁgh experience in other than a

handful of states. Of the states in which I have been operating in recent years,

I would say it is the worst of those states. :
SENATOR MENZA: Mr. Nangle? S

-

MR. NANGLE: Mr. Chairman, don't take my word for it, take the
Department of Justice's word. In the report they released last December or
January, they tore the system up in rating the situation up here.

SENATOR MENZA: The Department of Justice?

MR. NANGLE: The Department of Justice.

MR. DUNCAN: Was that rating or no-fault?

MR. NANGLE: That was on the rating.

MR. DUNCAN: Oh, we are not talking about rating here; we are
talking about no-fault.

MR. NANGLE: By the way, if I may - just to answer one question you

had - I would be the last one in the world to say that we were doing this strictly

for altruism. I will not deny that some of our people are profit motivated.

They way we are going now we are drowning and we may have a chance if we improve
the no-fault law. »

Senator Magnuson, down there in Washington, will tell this Commission

what you will do if he has his way and they have not characterized New Jersey

as having a desirable situation. They have held up Michigan as the closest
answer to the world's problems in no-fault. Everybody thought no-fault on the

national level was dead but, believe me, it is not. They are having House

and Senate hearihgs all this week and they are trying to kick it out of the
House by the end of this month - kick it out of the House Committee.
got the votes to defeat national no-fault.

We haven't
That is one of the reasons why this
Association - our Association - is anxious to have New Jersey and any other state

who has problems with their experimentation do something sensible and in a sane
way to answer the Federal critics because they are very close to telling New Jersey

what they are going to do and there is no ifs, ands, or buts about it. And, they
will do it.

SENATOR MENZA:

I take it the insurance industry does not want no-fault
on a national level?

MR. NANGLE: That is not exactly true and Mr. Czech may climb all over
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me for that. The National Association of Independent Insurers wants the
regulation of the i nsurance business to stay with the states. - We think that

even in a state like New Jersey the Insurance Department knows the problehs

and the'demography and the geography and the people and the needs of the people
of that state a hell of a lot better than some Federal bureaucrat does who

wants everything on one form, one rate, one this, one that( from New York to
Wyoming. We have fought the Federal standards approach. We have proposed and
we favor the balanced benefit level and threshold approach, that is, the no-fault
approach in the states. We thiﬁk the expefimehtation should go on in the states,

SENATOR MENZA: You will take the lesser bureaucracy?

MR. NANGLE: It has been described differently than that but that is
about it. » v

' _ MR. CZECH: Mr. Chairman?

SENATOR MENZA: Briefly, Mr. Czech, we are going to break.now.

- MR. CZECH: I don't want to debate Federal no-fault but our Associa-
tion is on record - we have been ever since the beginning - favoring a Federal
no-fault bill, although we have favored: state action as well. But, we haven't
seen any adequate state "action so we are still pushing, very strongly, for a -
Federal no-fault law, Individual companles who are members of my~fellow trade
associations do support the Federal no-fault bill.

You asked a question about New Jersey's no-fault law in regard to
other states. 1In one way, it is as good as, and better than,other states in
that you have high benéfits‘and you have unlimited medical. In'that regard
it is serving the consumers very well - the consumers of New Jersey. But, on
the other hand, it doesn't have the tort threshold and in that regard it is the
worst. It is a $200 threshold and there are some states that have what is
called an "add-on" whéere you simply buy additional first party’benefits. But,
they can't be compared to New Jersey because they are minimal first party
benefits of maybe $2,000, or $3,000, or =--

SENATOR MENZA: You put it all together and strike a mean and it

-is fair; it is not best and it is not the worst, I would thlnk

MR. FOX: This is the Magnuson bill: '$100,000 medical and
rehabilitation expenses alternatively and $250,000 for. longer than 2 years:
$12,000 wage loss; $7,300 loss of services; $1,000 survivors benefits with an
adjustment upward or downward depending upon the state's per capita income:
insurers must offer up to $1 million in coyerage with minimal residual liability
of $1,530, but the tort threshold is 6 months of continuous total disability.
Other exceptions to' the tort exemption are death, permanent loss of an important
bodily function, significant scarring of‘disfigurement, and other serious and
permanent injury. '

SENATOR MENZA: We know., We read the Star Ledger.  Thank you very -
much. We will convene again at 1:05 and Mr. Brown will be the first witness.

(lunch break)

- AFTER LUNCH

SENATOR MENZA: Members of the Commission, we have five more
witnesses and we ‘would like to break at a reasonable time. Mr. Brown was
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slated for 11:00.

er. Brown is an attorney and a Trustee for the Committee for
the Reform of Civil Litigation. He has a prepared statement which is before
all of you. v
MORRIS BROWN: Mr. Chairman, members of the Commission, I do have.a
prepared statement. You have a copy. I would like after that - it is a brief
statement - to make some comments outside the statement after having heard
some of the testimony this morning and having thought some more about what I
might have included in the statement. I also, for the record, would like to
note that I am appearing on behalf of the Association of Trial Lawyers of
America, New Jersey Branch, with a membership in excess of 900 in New Jersey.
For the record also, I noted that when the insurance representatives testified,
each of them wore a jacket. You will note that I didn't. I suppose they are

either cooler or more cold blooded than I am, or we are, and I hope you will forgive

me for not having that jacket on.

I am pleased to appear. before this initial hearing of your distinguished

Commission established to study no-fault automobile insurance and related
questions. The fact that you are holdihg this and a simila;vhearing in Elizabeth
only a relatively short time after the Commission was constzfuted, serves as a
tribute to your serious intent.

I want to make special note of the fact, on behalf of our Committee,
that we called for enactment of this Commission as soon as we were reconstituted
some months ago.

The Committee for Reform in Civil Litigation first was organized
in 1971, as an ad hoc group largely composed of attorneys, in an effort to
separate some of the facts concerning automobile insurance from the mahy slocgans
that were being advanced, particularly those dealing with the concept of so-—
called no-fault. We were not organized as "aginners." Our objective was to
attempt to gain for the public some of the benefits of the new ideas that were
being advanced in the insurance field without unfair sacrifice of the right cf
the average citizen to obtain justice in the courts of law.

We think that the no-fault plan which became effective on January 1,
1973 has gone a long way toward meeting the objectives studied by the Commission
in 1971 and 1972. We think New Jersey, more than most other states, has achieved
meaningful benefits at fair costs for the citizens of this State who might be
injured in automobile accidents.

Today, again, we see that our law and the concepts which the
Commission worked for are under renewed attack and the parallels with 1971 are
striking. The panacea-filled millennium is at hand: If only citizens would not
use the courts to sue, we would have the answer to our prayers - lower insurance

costs. This can be carried one logical step forward: If you take away the right

.of people to sue - that is, innocent people - for injuries caused by careless

people, we wouldn't even need insurance against lawsuits.because there would be
no lawsuits.

Indeed, insurance costs have risen, bﬁt not because of New Jersey's
"defective" no-fault law. We heard that testimony today very clearly from
portions of the insurance industry. Most importantly, costs have not risen
because of the fact that people may make claims for personal injury.

I am pleased to leave with you our basic position paper attached to
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this statement, headed, "Wrong Target, Wrong Weapon. Not only do. the statistics
“in this. paper show that the percentage of the premium dollar attributable to '
personal 1n3ury dropped substantially, but that the actual cost of the mandatory
bodily liability coverage has dropped some 12% between 1972 and 1977 -~ an era

‘of marked inflation in almost any other area. This statement by and large,

L speaks for itself;H”Unfortunately,these'facts and many others that ‘sustain the

present approach in automobile insurance”have been obscured by sloganeering
rhetoric andvselective'use of information. o

. There are, in the next paragraph, certain statements which you may
read. At the time of ‘the Comm1551on hearings in 1971 and 1972 you may remember -
 some of you were members of that Commis51on —.that the Commission recommended a
$100 threéshold.. our- Commlttee was discuSSing, very seriously,.the $500 threshold .
as was set in Massachusetts. vThe difference,’as you know, is’ that_in_Massachusetts
the $500 threshold does not exclude, in computing it, hospital'costs,lx-ray costs,
‘and diagnostic coSts.leut in New Jersey, when'the ‘proposed bill came to the
Legislature, the threshold was increased $200 which excluded hospital costs,
x-ray costs,'and diagnostic costs. :

A second and major misstatement of fact has to. do w1th the reduction
in law suits. Some of the- most shrill advocates of: jettisoning the present
‘system cite the fact that there has been only a slight decrease in auto cases
-in the Superior and County Courts from 1971-'72 to 1975-'76. But, what they
don't say is that automobile cases in these higher courts dropped from 53% to
43% of total new caSes.“’But more importantly, automobile accident cases in

the District Courts were reduced by more than 57% - from 9. 4% of all cases to
» only -4%, which took out of the system. those so—called nuisance cases which were
'alluded to earlier, I think, by Mr. Connell during his questioning of a w1tness.
This is a striking development w1th substantial sav1ngs to the taxpayers, to.
litigants and to the court system = a sav1ng that is conveniently overlooked
'by the sloganeers. ' : ,

. 'These are but, two examples of the verbal extravagances which are
being employed, we think, to achieve a political result 1nstead of factual
determinations that are necessary in 51mple Justice to the people of New Jersey.
We "know that your study Wwill delve much deeper into this complex question and
we are confident that you will come,up‘with answers that‘aregfair to all.

) Now, I heard earlier in testimony that there was someucomment in the
“local newspapers by people studying the‘question in Washington'and‘by people
who testified as experts before a committee in Washington, which stated that New
‘Jersey has the worst no—fault law in the nation.— I take exception to that. As
a matter of fact, on .the very same day that the Star Ledger carried suchlan
article, headlined “New Jersey No—Fault Rated 'Worst'", there was in the New
York Times, Sunday, June 19th, an article which carried a statement from the
DOT Study, which Senator-Magnuson, Chairman of the Senate Commerce Committee
'released'just that day, and  that study confirmed - and I read from it - that.
“The DOT study confirms that good no-fault laws are working eff1c1ently and
effectlvely to compensate auto acc1dent victims, Senator Magnuson said." It
then goes on to list the states where no—fault laws are working effectlvely and
effic1ently and they are Colorado, ‘Connecticut, Florida, Georgia, Hawaii,
Kansas, Kentucky, Massachusetts, and, to skip over some, New Jersey. .So,
apparently the DOT Study does not agree with the Statements‘made.by our .
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erstwhile expert, and some other people.

» As a matter of fact, I understand from the testimony that we had
here this morning from insurance industry representatives that they apparently
agree that is so. _

In New Jersey, if we have the worst system, we are compensating
people who deserve to be compensated in all justice, fairly and reasonably.
That is what we are doing. We learn that under fIP injured persons are getting

paid their medical and lost income at a relatively rapid rate. Eighty five

percent of all victims are gefting their medical bills paid in a very short

period of time.

The nuisance law suits that we were so concerned about - and I
believe rightfully so -~ are out of the system. We are not concerned about that’
and no one now, that I have heard speak;, indicates that that is a problem here
in the State of New Jersey. We have enacted a comparative negligence law as
a result,‘I believe, of a recommendation by the Commission and as a result of
the recommendation of trial lawyers, which takes care of the problem that was
talked ébout, that injured persons are not compensated because of the difficulty
with the Contributory Negligence law. ‘

The proponents of an increased threshold, or aIVé{bal threshold,offer
us what appears on the surface to be a simplistic panacea, but upon hearing
the testimony today, it is obvious that that is not the answer. That cannot be
the answer because no one has testified, nor in the many months that I have
heard this issue discussed have I heard anyone come forth with any proof or any

statistics or any projections that, by increasing the threshold by even one

dollar or by changing the threshold to a verbal threshold, or, indeed, by taking away

the right of anybody to sue - any innocent person to sue - for personal injury,
one dollar of premium will be reduced to the general public. v

Now, the insurance industry has enough money and enough influence
to speak for themselves. They came here today with three competent, intelligent,
knowledgeable men to testify before £his Committee, from the insurance industry’'s
point of view - and there is no question about that.

The Commissioner of Insurance attempts in this State - and I think
he has done an excellent job - to protect the driving public-and I commend the
Commissioner for doing that.’ But, there is one interest lacking in almost
every hearing and that interest is the inteérest of the innocently injured victim
of an automobile accident.- that person who may have been injured innocently as |
a result of a careless, or reckless, motorist and the only voice that that person
has - that person who is the perspective victim of an automobile accident - is
the trial lawyef. ‘

_ I have heard a lot of things said about the trial lawyer and the
personal interest of trial lawyers in this matter.and I demur because while we
have an indirect interest, as everybody does who does a job, we try to do the
best job we possibly can for our clients in an effort to see that they are
properly compensated for any injuries, pain, suffering, and disability.within
the framework of ‘the law-and in all justice. And, we are the only ones that
can appear before a Commission, such as this, to present to such a Commission
their point of view. There is no other organized group that can do it and we
are proud to be able to have the opportunity to appear here and present their

point of view. Not only that, we also, together with the Commissioner, present
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the point of view of thoSeipeopleJ ‘No one in the insurance industry tells us
that if there is a verbal threshold or if all suits were thrown out, that the
senior c1tlzen w1ll have avallable 1nsurance and affordable 1nsurance. Isn't

that the. goal we are’ seeklng = to help ‘the. senlor person who has to pay excess1ve’

vamounts or who»has to be put under_an.a531gned risk plan? No one tells us that

the youth under 25 years of age will have available andyaffordable'insurance if
what'the insurance industry tells to do is‘done.. Nb one‘tells us that'the poor
person will have avallable or affordable insurance if he. lives in Newark or if

he lives in a ghetto in Camden or, 1ndeed, even in the C1ty of" Perth Amboy, where
I practice law. I have not been told that and I think this Commlss10n has not
been told that and I think no one has been told that. T think until we are '

k assured - thlS Comm1551on and the people of this State and the Leglslature of

this State - that there will be affordable, available insurance; only then should‘
we even think about taklng away the rlghts of 1nnocently injured people. To take,

away those rights, ‘as T am told, as a trade-off without assurlng us that there

is any kind of a trade-off is wrong and unjust and unfair and 1t is obv1ously

an effort to increase the proflts of the 1nsurance 1ndustry. ‘And;’ there is nothing -
wrong with their trylng to do that, as long as we recognlze ‘that that is what

we are deallng with, on a pure economic ba51s. ‘Then let's get it out into the open
and let's say to the person tomorrow - to you or to members of your family, or

-any of your friends who may. be 1n3ured 1n an automobile acc1dent today, or

tomorrow, or next week - that we have taken your right away to make claim for

your personal 1n]ury, sustalned 1nnocently by you as the result of a careless
or negligent driver, because there was somé ‘commensurate compensatlon on the
‘other side of the ledger. Then, let us. say to that 1njured person what that '
commensurate adjustment on the other s1de of the ledger was and let us tell him -

or. let him ask us - "well, that was merely to 1ncrease the proflts of some insurance

company. . . . : . o )
Now, I say that as. an. exaggeratlon, perhaps. But, it is‘too simplistic,‘:’
to 51mply say let us study the issue of thresholds in order to solve the problem
that exists. That is not the only problem,las members of this Commission know,
The problems have been spoken of by the insurance induStry'this morning., First,
inflation, 1nflatlpn whlch 1ncreases costs of damage to motor vehlcles. ]

* Mr. Connell spoke of ‘statistics. The premium, ‘as the statlstics‘ l
show from the Insurance Commlss1oner s -office, for property damage'e for damage :
to steel, chrome, iromn, and metal - 1ncreased by some 78% and the premlum for
personal injury decreased by some 12%. ) '

Now, we are deallng with premlums. Is 1t for us to say let us notv
deal with how to meet those costs in order to reduce premlums, in order to
fix up a plece of . metal, rather than dealing with fixing up a body which was

'ilnjured ‘or compensatlng someone for paid that was suffered’

So, we have 1nflatlon. We have 1ncreased ‘costs of property. We

r’have the issue of 1ncreased costs for medlcal increased costs for hospital,

. / .
increased costs in every particular area.  Let us see that issue and see
whether a determlnatlon can be made because therein, as I understand the
-testlmony from the insurance 1ndustry, lies- the ‘problem. '

We are dealing with open ratlng. Is it right or 1sn't 1t rlght?

I don 't have any answer to ‘that but w1ll 1t do the job or won't 1t do the jOb
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We have the issué of a facility. Will that help the problem or

will it not help the problem? That is an issue that may or may not help the
consumer -motorist and the public in this particular area with this particular
problem. ‘ , .
And, we also have - as Mr. Green noted earlier and I heard him

note again - the problem of unlimited medical. Should there or should not there
be a cap? Should there or should not there be.a reinsurance provision over

a certain amount so that the smali insurance company, or any insurance com?any,
can spread out the risk that has been so difficult to assert or take in, as it
were, prior to this time. , )

I say to this Commission that nowhere, vyet, has it been shown to
anybody that by increasing any threshold and taking the rights of innocent
people away this problem will in any way be solved. The Michigan experience
hasn't done it, as I understand it, and it is not being done and I submit that
this Commission should consider the interest of the innocent victim in a
greater degree because that is what, we are dealing with more than pure economic
factors. '

I thank you for permitting me to appear before you and I would be
happy to try and answer ahy questions you may have.

MR. GREEN: Senator, may I ask a question? Mr. Brown, you mentioned
before the affordability of insurance.

MR. BROWN: Excuse me? :

MR. GREEN: You mentioned affordability of insurance. Now, just
what is your definition of affordability?

MR. BROWN: I think affordability is a relative term, as you know,
Mr. Green. But, as we know it in the State of New Jersey and as I understand

. what the insurahce industry is saying and what the Commissioner's report from
Mr., Klein said, that premiums are so high that insurance is not affordable
and the public thinks that insurance is not affordable. ' The insurance industry
doesn't care whether it is affordable or not. They are interested in making
a profit and I think that is perfectly proper. They ought to have a profit.

MR. GREEN: I don't agree with you because we may price ourselves
out of existence. But, would you go so far as. the State of Hawaii which says
affordability, if you are on relief, is you pay no insurance premium? Would
you go that far in New Jersey?

MR. BROWN: I doubt that I would go that far.

MR. GREEN: That's all.

MR. DUNCAN: Mr., Brown, are you happy with the $200 - is your
organization happy -~ threshold? In yodur estimation is it working because it
shows some reduced court cases?

/

MR. BROWN: ©Not only some. It shows substantially reduced calendar
congestion.‘ There is no claim anywhere, as,I understand it, that there is any
further calendar congestion resulting from autohobile cases. Our group feels
that the $200 threshold was thought through well. If I had a choice, I would
probably go back to no threshold, personally, but I will say to you that
we feel that it is working well and working well in the State of New Jersey.

Now, Mr. Jaffey's articles have constantly referred to "ripoffs."
Well, let me say I think when he talks about ripoffs, he talks about ripoffs
by any - well, I shouldn't refer to individuals - people who do say the doctors
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are. ripping off the public. I don't think that is true. I thinkvthe inflationary
pressure reaches there. . o o ‘ I a ' DA

What I do say 1s, if anyone 1s cheatlng, lylnq. steallng, or thlev1ng,
that person ought to be caught and punlshed I don't think’ there is any questlon
about that. ' ~ v : ‘ _

The fact that there is a SZOO threshold, I disagree with—- I think
statistics show that there are those who do but, by and large, people are honest
They don't go out to get over $200 in medlcal bllls. . )

MR. DUNCAN: Are you saylng there is no fraud - that is llttle or
no fraud going on? ' : '

MR. BROWN: I think that that is true and I think that there are
certain instances which were referred-to in the newspapers of $75 thousand, or
'$50 thousand, in fraud. That has absolutely nothing to do with the $200 » B
threshold and if those people are gullty of fraud, they ought to be caught B
and punished. : ’
MR. DUNCAN: But, you don't feel,thatvthere wouldjhe people that
would - unscrupulous people-= - And, TI.owill mention that there are'unscrupulous
doctors ‘as there are unscrupulous lawyers .and agents and what have. you.

MR. BROWN: Everybody.

MR. DUNCAN: But there is not a certain ‘amount, under thlS $200
. tort, that would tend to stretch it to the $200 in order to get into the arena
of suit? Does it or ‘doesn't it ex1st? .

- MR. BROWN: I would assume 1t does but I would assume not ‘in any
majority of cases. ' ‘ o

MR. DUNCAN: . Ten percent?

) - MR, BROWN: In every area of the law where people make clalm -in
every‘area where the law permlts claims-to be made, there .are those that will
exaggerate claims or those who will take a witness stand and not tell the-
truth and we have dealt with ‘that for hundreds of years. It is the court
system.and the. jury- system that is de51gned to weed out those people who are
:exaggeratlng their claim. I think the jury system has done that well over 400
‘years. ; .

' MR. DUNCAN: How can you respond. to a cap? Do you have any feellngs
on that, or does your association have any feellngs on that?

MR. BROWN: Our association came out -in favor of ‘it = when 1t was
introduced. at $25,000 - w1th reinsurance; as proposed, over $25,000, It was
1ncreased to $75,000 ana we are in favor of- that. . .

v MR. DUNCAN: Well, in fact, then the companies and attorneys, as
such, are really not that far apart. You’ agree with the companies on a .cap. !
It seems .that companles would like a reasonable cap. Do you believe. that in any » ‘
klnd ‘of a situation where clalms are above . $100,000 ‘insurance companles should be forced
to pay into a fund so that amounts above that would he taken care of out of this
fund, or do you like. the idea that a person gets $100,000 and then purchases
 higher amounts? o ' '

' MR. BROWN: In terms of PIP?"
MR. DUNCAN.. PIP. Strictly speaking.

} MR. BROWN: I really have not come to any serlous conclusion about -
that because I ‘haven't heard the arguments on elther 51de. -If I did, I might.
_then come to some ratlonal conclu81on. ‘ ‘ SO
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MR. DUNCAN: Well, how does your assoéiation feel about the File
and Use law, as opposed to some type of a Use and File, even through we are not
in it?

- MR. BROWN: Again, I don't know all of the facts attendant to that
problem. As I indicated earlier, those are problems which I believe this
Commission should consider. It may be that the Commissionef can better help
you than I. I would also, if I were you, sit and listen to the arguments and
the statistics and make a conclusion based upon that. But, I do not have a
conclusion about that today.

MR. DUNCAN: Just one final question. Attorneys, in effect, earmn
money from the system even if it doesn't go to suit on the assumption they
represent clients for a fee, so that part of the system goes to attorneys,
even though it is not in suit, isn't that true? .
that?

Or, am I wrong in assuming

MR. BROWN: Do you mean in terms of third party claims?
MR. DUNCAN: Yes.

MR. BROWN: Oh, I say there are many cases that are settled prior
to suit, sure. "

MR. DUNCAN: Would there be anything in the ailegiation that an
unnaturally low threshold would actually help attorneys in thé essence that
with a low threshold, companies would tend to settle rather than go to suit?
MR, BROWN: I think that has no bearing on the issue.

MR. DUNCAN: -It has no bearing, nor no truth?
MR. BROWN: No.

MR. DUNCAN: Thank you very much.

MR. BROWN: Thank you.

ASSEMBLYMAN DEVERIN: Mr. Brown, if that fraudulent person or that

unscrupulous person is out there in the law field or the medical field, don‘t
you think they could be just as fraudulent or unscrupulous with the verbal
‘threshold as they can with the dollar threshold?

MR. BROWN: There is no question. If testimony were required that
there was perménent disability, or substantial disability - I mean just words
and concepts. - if we have an unscrupulous person with an unscrupulous doctor,
the unscrupulous person can testify and the doctor can testify, in my opinion,
that there is substantial or permanent disability.

ASSEMBLYMAN DEVERIN:
is not going to do away with it?

MR. BROWN: In that regard, no.

MR. CONNELL:

So, if there is fraud, a change in the threshold

Mr. Brown, representing the trial lawyers, in fact
what you are saying is, with a verbal threshold you will be in court testing
the meaning of the adjectives?

MR. BROWN: I think there will be a lot more litigation in order to

test, in every case, what that means in that particular context of facts.

MR. DUNCAN: Isn't that in front of a jury now in Michigan?

MR. BROWN: It will be but it may even require, as somebody said
here, two trials instead of one;

MR. DUNCAN: We could get an answer to that though, couldn't we -
as a result of that? '

MR. BROWN: But, in every case you wouldn't want two trials, would
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you? o .
MR. DUNCAN:: No.

MR. BROWN: - The first trlal would be to determlne whether there

was a substantlal permanent 1njury so' that you ‘could proceed to damages. . I
mean. you ‘might then require three trlals. One for llablllty, one for the
’questlon of whether the" threshold was met, and the thlrd for the amount of
damages.‘ That would just increase the case load. ' ’

MR. HAGAR: Mr, Brown, you mentioned available and'affordable
llnsurance the 1nference being that such is the case here - that people can’
afford it and that it is available here in New Jersey and I don t thlnk that
1s true at the present tlme. ‘

MR. BROWN: I don't thlnk I said that.

MR. HAGAR:  Well, you indicated that-- Cea o

MR. BROWN: I didn't say that in New Jersey we . have avallable and
affordable 1nsurance.' I ‘think that we have a 51tuatlon that presents somewhat'
of a problem. What I am saylng 1s ‘that the senior c1tlzen today has a problem
getting 1nsurance.3 What I am saylng to you.is that youth under’ 25- has a v
problem gettlng 1nsurance and the ghetto dweller - the mlnorlty, the poor =
has a problem. ' ' . = “n»f‘ag

What I am saylng to you'is that 1f we are deallng with the entire
problem, what the proponents of .no-fault ‘are telling us. is that there is such
a problem and thesolutlonls in: 1ncrea51ng the threshold or in having a verbal
:threshold. That' s.g01ng to solve it. That is the panacea..- What I am saylng
to you is, that is not the panacea-» Let them come forth and tell uS»that.by
increasing.the‘threshold, or changing the threshold there will be affordable:

‘or available insurance. Nobody has said that. "None of them have said that.
And it seems. to me that the. problem will be worse, not better. No‘one has

come forward. and sa1d that the premium is g01ng to be reduced to ‘stay. at the
same level : ‘ o

You will remember in 1972, when that - statute was passed - I thlnk‘
1t was May 20th or June 20th - .to be effectlve on January l 1973, because of )
‘what we were told because of what the Comm1551on was told, ' contained in that
statutevwas a»mandatory‘reductlon of 15% of the bodlly injury premium = I think
I am right a‘bout,‘that'. ‘ T ' T o : o e

- MR. DUNCAN: That was not recommended by our Commi:ssion.’

MR. BROWN: Okay, -but because the Legislature‘was‘convinced - and I.-
have in my file here,  a presstrelease fromvthe Governor inlNovember of 1972 .
telling us that because of the information that the Governor‘s'officeireceivedg
that was mandated and premiums will be.less by 15%, and as time went on you will -
see that with the experience of no-fault in New Jersey, premiums. will ‘decrease
‘even further. -Obviously, history proved that- not to be' the fact. I have that
press release with me here. I can tell you what date it was from the Governor.
I thlnk it was’ November 20; 1972. It is here somewhere. ; o

“MR. GREEN" Mr. Brown, you mentloned that arbltrary reductlon. It
wasn t based on fact: or: statistics, or otherw1se, because it took the companlesi
three years to recover back ‘what ‘they had to reimburse for- p01101es effectlve o
on January 1, 1973, The guesstlmates at. that time were way- out of line.

' MR ‘BROWN: That's right. The insurance 1ndustry -~ Did those ‘
proponents. at that time pull the wool over all of our eyes, or not°

o




MR. GREEN: I think they sold it on the basis that it was going to
cost less and it had to cost more.

MR. BROWN: That's right. You knew it and I knew it.
MR. CONNELL: Mr. Brown, there are three members of that Commission

_ sitting here today. They knew it too.: Nowhere in that Commission report did

we ever say -- right, Tom? : .

ASSEMBLYMAN DEVERIN: That was an amendment on the floor, Mr.
Brown.

MR. CONNELL: We never:said that it would save money. We hoped it
would. i

MR. DUNCAN: What was the source-- You just held up a piece of
paper and said that everyone was told that there was information from somewhere
that indicates that such a reduction was possible. What was the source of
that, can you tell us?

MR. BROWN: I don't know.

MR. DUNCAN: You don't know? .

MR. BROWN: I know that it was mandated by the Legislature.

MR. GREEN: Well, I'll tell you, it was sold'like snake oil. It

was a cure for everything and it was going to cost you lesé?»*

MR. BROWN: That's right. You would get everything and you would
have to pay less, that's what we were told then. v

ASSEMBLYMAN DEVERIN: If I may, I would just like to tell you how
that really happened - or how I think it happened. At that time, if you will
remember, Massachusetts, or some other state, had just finished their no-fault
thing and they built into their study a 15% reduction and when it hit the floor

here in Trenton, the Assemblymen thought that would be a good idea and that is
how it really came about.

SENATOR MENZA: We are all‘aware of the historical background to that.

I was in the Assembly, wide awake, listening to Assemblyman Stewart, while you
were sound asleep.

Now, are there any other questions of Mr. Brown?
' (no questions)

Thank you so much, Mr. Browﬁ.

MR. BROWN: Thank you very much.

_ SENATOR MENZA: Mr. Julus Borrus, please, of the Insurance Brokers
Association. :
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J U L E S _A, . BO R'R U S: Thank you, gentlemen. _ ) )

I am Jules A Borrus, Pre51dent of the Insurance Brokers Assoc1at10n
of New Jersey, a profes31onal assoc1at10n, representing the 16,000 licensed insurance
brokers in this State and the only‘true represenative of the consuming public (the
ones that . have to live with and pay for the rules, policies and'legislation set ‘
forth by the companies, the Department of Insurance of this. State and the Legis-
lature 1tself). And we bear the abuse of the consumlng publlc. I am speaking to
you only in that capac1ty. S : . )

The purpose-of this hearing is,for a discussion of the present no-fault law
and how it can be made more workablevand livable. We cannot, hoWever, let this: ‘
'opportunity go hy without saying that reform of the no—fault law- is not going to
either reduce rates or correct the present situation of:the auto 1nsurance problems
by itself. But it w1ll be a glantstep in this direction.

The areas of the present law which need immediate attention are:

1. Limit on-medical payments to $75 000 by the company with provision

-~ to purchase addltlonal protectlon, if de51red by an assured or other means of
vv fundlng a claim over $75 000. The present law is unlimited. o _ -
' I would also-like to point'out'at,this time, gentlemen, that in April of
this year,'both the Senate and Assembly have passed 5 1380, which would place.a"
company'’ s limit of medical payments to $75,000 and this bill has been slttlng on
the Governor's desk for qulte some t1me, awaiting hls 51gnature.

To continue ==~ )

2. Subrogatlon of medlcal payments by companles, the same: as is done
with collision: 1nsurance. s e

3. . Even more 1mportant - the schedullng of - medlcal fees, doctors and
hospltab, which should be as nondlscrlmlnatory as other medical plans. .

4, In addltlon to. the above, a medical review board should be establlshed
to review the charges for services by. doctors and hospltalsto see that there is no fraud
or decelt by them. .

5. "The only way no-fault can ever work w1ll be with a verbal threshold
.not a monetary one. . By verbal threshold, I mean no grounds for. su1t unless an
individual is malmed dles, is disfigured or disabled for a minimum of 60 days or e
longer or is permanently dlsabled the permanent disability being on' a defined bas;s.

6. Actlvatlon of the arbitration clause in the present law.. (Mlddlesex
County is the only county that participates. and uses arbltratlon now. )

7. Perhaps a concent of contlngent fees for attorneys is no longer viable
and should be on. an hourly charge with the plaintiff paying legal fees and serv1ces
for the defendant if he 1s not successful in court.

Gentlemen, - as _recently as. Saturday, July 16th, the newspapers of this State
carrled a report by Secretary of Transportation Brock Adams, severely criticizing:
the New Jersey No- Fault Law and statlng that the federal government should not use
it as a national model. Let's‘correct‘the 1nequ1t1es in our law now before it is .
done by the federal governmentnfor us. It is time,for this State, New Jersey, to
be a leader.i - : _ B ‘ o k :

I thank you for allow1ng our Assoc1atlon to express our v1ews on- this Very
1mportant subject _ . ) _ e
_ SENATOR MENZA: . Before you proceed,‘the CommissiOn has addressed a'letter"
to Mr. Brock Adams. We,will'give it to. the press. We are asking him'to,explain
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his reasons for characterizing New

not work and as one of the worst.

study, we don't look too bad.
You know, sir, what the

incorporating some catch phrases

Jersey's No-Fault Law as one that simply does

Based upon the Department of Transportation's

Commission is concerned about is some people
that have been used in the past, either by an

official in Washington or by a newspaper man, and then people get carried away

with the concept.

Only a few people have said it is the worst in the nation. Many have

bsaid it is a very good law. We are asking for a detailed explanation from Brock

Adams. His conclusion is erroneous based upon the DOT report. If he is right,
he should give us some additional information.

By the way, as far as your comment in item 7 is concerned, I would be

more than happy to work on an hourly charge.

MR. CONNELL: Mr. Chairman, may I advise Mr. Borrus that our present
Supreme Court Rule 121-7, specifically subparagraph (b), presently provides that

an attorney shall not enter into a contingent fee arrangement without first having

advised the client-of the right,and afforded the client an opportunity, to retain

him under an arrangement whereby
reasonable value of his services.
scale.

I think it has been the

person coming in from the street

he would be compensated onlthg basis of the

Then it goes on under (c) to a sliding fee

experience of most attorneys that the ‘average

to hire an attorney does not want to retain him

on a reasonable hourly charge. He would rather have the lawyerAroll the bones

with him. If they win, the lawyer gets paid; if they lose, the lawyer doesn't get

paid.

That has already been taken care of by our Supreme Court.
SENATOR MENZA: Assemblyman Deverin,

ASSEMBLYMAN DEVERIN: Mr. Borrus, how do you describe, for instance, "per-

manently disabled and permanent

disability"? How would you describe it?

MR. BORRUS: That could be described in three different ways, I guess.

One way is a person who can't go
workload; that may be a permanent

to their normal occupations. It

about his normal functions or retain his normal
disability. You have people who cannot go back
can be a partial disability if he cannot go back

to his normal occupation, but he can be employed gainfully in another area.

ASSEMBLYMAN DEVERIN: A loss of an arm is a partial disability - partial-

permanent.

MR. BORRUS: To a truck driver it may be permanent. To a crane operator,

it would be permanent.

ASSEMBLYMAN DEVERIN: But to someone who works in an office, it may not

be.

MR. BORRUS: That is possible.

ASSEMBLYMAN DEVERIN: He
MR. BORRUS: He can sue.

can't sue.

I think the degree would have to be spelled

out by this Commission. I have no knowledge of how to do that.

ASSEMBLYMAN DEVERIN: I am not a lawyer.

a layman and a poor man, and as most poor people sue, if you didn't;have the

contingent fee, I don't think half the poor people in the State would ever get

a chance to go to court. If they had to go to a lawyer and plunk down $500, they
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would never go to court because they don't have the $500. So I am not sﬁre about the
contingent fee - and I am not a lawyer and I am not defending the lawyers. I think
the contingency fee is something that has to be if the pceor, the guy in the ghetto
and the older person has a chance to recover some of his damages. It is not only true
in no-fault, but in malpractice or anything else. If you don't have a contingency
arrangement, the guy will never go to court. He will never be able to afford the
down payment or whatever money he has to put into it.

MR. BORRUS: Assemblyman Deverin, would you possibly agree that maybe the
ways of.getting-ihto court are so easy thése days =--- Lookiﬁg at the same reports
that everybody has been alluding to, .in the three-year period, the cases ran in
the courts from 692,000 to 835,000. '

SENATOR MENZA: So what? What is so offensive - and I address this not
only to you but to the next speakers -- what is so offensive about a person going
to court to insure his rights whether they be on a contract or for an injury that.
he sustained as a result of someone elsé's tort? If the answer that you are going
to give or anyone is going to give is simply because we are clogging up the courts,
that's absurd. I can't buy that. ‘

MR. BORRUS: I am not saying that,. sir. ‘ _

SENATOR MENZA:  You know for 200 years or more, we have Tived with a tort
concept. This has been developed from the Anglo—Saxoh-law. If you strike someone,
he can be sued for punitive or compensatory damage. If you strike with an automobile,
you can be sued for compensatory damages. Wha£ is so4bad or what is so wrong or what
is so offensive about permitting someone to go to court to be compensated?

You see, the reason that we have these compromise, no-fault laws throughout
the states is because it iS'véry difficult to break away from hundreds of years of »
tradition. We are saying, on one hand, we are going to balance it and shift the
burden to society generally; and, on the other hand, we are not going‘to deny
someone his right to go to. court. This is where the crux of the problem is. It
may be terribly unfair. For“example, if I lose my left hand and I still can
write with my right hand and since I have a big mouth and I am a lawyer, my economic
status hasn't been affected at all really. But why should I not have a right to go
to court for the loss of my’hand or, for that matter, the loss of my finger or for
the loss of my fingernail or because I feel miserable for two weeks? Why not?

What is so'wrong abdut my taking my risk? I don't know.

MR. BORRUS: = I think maybe standards should be set, as you mentioned - and
that's what I am calling for - in definingl"permanent disabilities." There is a
definition in the Workmen's Compensation Law as to the degree of disabilities. I
am sure of that.: 4 .

SENATOR MENZA: There- is no relevancy to the comp law, no matter what the
Assemblyman says. You know in compensation law, except for the very serious accident,
people are not being paid for permanent injury. For all intents and purposes, they are
being paid for discomfort, pain and suffering. I can never understand in compensation
law where you are going to have 10,000 or I dare say 50,000 cases from the insurance
company with zero percentage, the same 50,000 cases from the petitioners' attorneys, -
with, say, 10 percent, and in all cases he gets 2 1/2 percent of total permanency.
Thatfs absurd. >, . . )

MR. GREEN: Senator, we are not going to get very far by discussing the.
contingent fee. That has been with us. We are going to have‘another'séssion where
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somebody else will run that one.

SENATOR MENZA: Okay.

MR. GREEN: Let's get down to no-fault.”

MR. CONNELL: Okay. I just wanted to say this: Mr. Borrus, you are aware
of the fact that our présent law, 39:6-88, does contain a verbal threshold.
". . . éxemption from tort liability if the injured . party has sustained death,
permanent disability, permanent significant disfigurement, permanent ldss of amy
bodily function or loss of a bodily, member in whole or part." Your sole quarrel
is' with the $200'softitiSSue threshbld. . v

MR. BORRUS:  That is correct. I believe the $200 threshold in this time
of inflation is so easy to meet and has been met throughout not only this State, but
by New York State. I showed to you aﬁ érticle that appeared in the April 27, 1977,
New York Post where they stated the average medical bill on claims filed - amd they
had a‘$500 threshold - was $509. Also I mentioned a medical fee schedule. They
pointed out how no-fault with its unlimited mediéal, without any controls on
medical payments --- I will pull out one. Hospital charges in Manhattan where a
patient was being treated under 'workmen's compensation were $2,548. Similar treat-
ment for similar type injuries as a result of an auto acéidept were $12,316.

SENATOR MENZA:: Mr. Borrus, I have a question. .This confuses me. If
fraud permeates the system so much now, then why haSn't someone in the past few
years done something real about it? Now, when you say fraud, I would think that
a doctor may very well feel this way: If you have $100 worth of insurance, I will
treat to $100 worth of insurance. It can't hurt. It is like lentil soup to the
Italians and chicken soup to the Jewish peopie.

‘If he doesn't have insurance, he tells the patient to go home and take

a hot bath; but if he has insurance, he will say, "Come here and I will give you
some whirlpool tfeatments," heat treatments or whatever they do. " Is that fraudulent?
Now we are dealing with conceptual things. Is it fraudulent? For example, if I
have insurance righ£ now and I injure my back, the doctor could séy, "Keep coming

"

back to me," and I may say, "Listen, I feel safe with this guy. He has got the
équipment there. He's a physician. He knows what he is doing and he is takihg
care of my back." If I don't have insurance, I would probably say, "Doc, I can't’
afford it." He would say, "Okay. You go home and take a hot bath and put wet towels
around you," and all that other kind of jazz. 1Is the former fraudulent or is the
latter right? L . . »

MR. BORRUS: Isn't that possibly abusing the benefits as they were designed?

SENATOR MENZA: When I think about fraudulent action, I think about a
guy who is not really hurt and he is just fooling around. He is going and sayimg,
"hi," to thé doctor and then going home. But it would seem to me that what the
people are dbing is saying, "Hey, listen, I'm covered under PIP and I am going'to
get treated. I have an opportunity for once to get full and complete treatment.

If you want to give me an electrocardiogram even though I have a béck injury, go
ahead and do it.":

MR. GREEN: Senator, I would like to answer you on that. Before no-fault
came in, the soft tissue injuries of sacroiliac, sprain, and whiplash - I am talking
about minor whiplash - etc., were pretty much nuisance claims; but now on medical,
we get physical therapy the first day. We have had cases where you get 25 ox. 30

days of physical therapy, at $25 a day. ' So now we are confronted with overutilization




to the point of $2,000 or $2,500 for medical. I am just hitting the medical
profession on that. We have complained to the Medical Societies. They have washed
their hands of it. They won't set up a Peer Committee for if. Then come in the
cases -- for example, we had one case of a woman who slippeduon the stairs and
claimed she was getting out of her car. Before we found that out, we paid $2,000 in
bills, etc. There are so many of them.

As I started to cite the setup in Puerto Rico, ‘they had a case where a
fellow burned his hand in the house. He came out to his car, took the radiator cap
off and claimed that he was scalded there and not in the house. We can give you.
‘hundreds and hundred of cases like that. Those are the cases about which we are
complaining. It is mostly due to overutilization, excessive doctor charges, hoépital
charges. ' ‘

We had a case in Middlesex. A lady insured of ours was insured for an
Oldsmobile. She worﬁed for a doctor. She borrowed his Volkswagen, which everybody
refers to as Hitler's'reveﬁge, bécause the minute that strikes a fixed object, the
doors come open and fire sets in. Ordinarily, if insurance had followed the car,

- we wouldn't have been in on that. This lady had burns over 75 percent of her body.
She lost two legs below the kneée and one arm below the elbow. Shé%lived for two
months. We paid $75,000 for hosﬁital treatment and medical treatmeht for

burns élone. If this lady had lived for years, I don't know how much it would have:
reached. It might have reached a sevényfigure number. That is what we are com-
plaining about - the overutilization. And there is a hell of avlot of fraud in

some of these cases. I am not concerned about the innocent case. The innocent case
we will have with us and we ought to pay those. But those who through greéd‘or
otherwise are getting something to which they are not entitled are the ones we object
to. ' : .

MR. CONNELL: Mr. Borrus, the reason the $100 threshold for soft tissueVWas
originally recommended by the Commission was  to keep it low, not to encourage people
or doctors, if you want to accuse them of being fraudulent, of running up bills,

The reason the collateral source rule was buiit in the act -= it makes no difference

where you have unlimitéd medical peféonalAinjuriﬂgégefits and é ciaimant goes‘to a doctor and
is treated to the tune of $1,500 or $2,000, that bill does not get into evidence at

the trial. It is kept out. So, by eliminating the threshold, as long as you

continue the medical, you are going to have this problem. But the threshold, itSélf,

‘does not create that fraud problem that you referred to because the $500 or $750

bill. does not go -into evidence. The jury doesn;t know:about it.

MR. BORRUS: Mr. Connell, would you answer this question for me: If
there was a Medical Review Board to look over the fees charged by doctors which
could say whether they are excessive or not, would you be inclined to agree with
something like that? ‘ . ' ' '

MR. CONNELL: Absolutely. The State Bar supports that, I understand.

MR. BORRUS: I think that is one of the big areas that the insurance
companies --- ‘I am talking about the consumer here who comes and says, "I can't
get insurance." There is no available market right now. I am trying to make it
available to him so we can go out and sell it. ’ .

MR. CONNELL: This Commission is mandated to study that problem,because so
far no one has told us yet today how a change in the threshold will increase the .
affordability and the availability of the pélicies. Thank you.

MR. BORRUS: I would like to mention one more thing, if I may, Mr. Chairman;b
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Everybody has been alluding to and meﬁtioning the rate reduction that was mandated '
when the law came into effect January lst, 1973. There are two other points that
Tt thlnk ought to be pointed out.

. One, on previous policies under the old liability system, medlcal was a
separate on your insurance policies, if you can remember back to your insurance
policies at that time. The limits were $l,000,,$2,000.or $5,000 maximum medical.

When the companies paid out the $5,000 - and the companies should be answering this;
not I ~ they closed thevbook. So there was no experience factors, no ratings, »
nothing to say they ever paid out more than $5,000. They were willing to live with
unlimited medical at that time. Now that experience has proven, otherwise, I think
this is one of the reasons we have to haﬁe a cap on medical. v o

I would also like to point out to the Commission - I know it is not your
realm - but our Insurance Department is understaffed. It is shocking that the
New Jersey Department of Insurance,which brings into the coffers of New Jersey’ v
$54 million through various sources, operates on a budget of approximately $2,400,000
and is not computerized to keep statistics. I think that is another area that has
to be worked on. B :

SENATOR MENZA' Thank you, Mr. Borrus.

Mr Braddock of Braddock Insurance Agency, Tuckerton and Taunton Road,
Medford, New Jersey. I don't know why I am reading the whole address here, but

I am. Do you have a statement, sir?

J. STANLEY BRADD O C K, J R.: No, I don't have a prepatéd,statement,
gentlemen. As you have correctiy indicated, I am here representiﬁg myself and I
don't have a large staff that was capable of preparing this. I was called last e
‘week and asked if I would come. - .

I am J. Stanley’Bradddck; Jr. df the J. 5. Braddock Agency in Medford,

- New Jersey, which is in South Jersey. I have served in the past in a three-state -
New York, New Jersey and Connecticut - insurance study commission, -which eventually
recommended no~faﬁlt insurance in this and the other two states. As a reSult,‘I
guess, of my work there, I was pfivileged to serve on the Implementation Committee’
for the State of New Jersey on the- Public Relatlons Committee, and had an opportunlty
to testify back in those days before your prior Commission that set this up.

Before I go any further, I would llke to say this -- I was going to save
this until last, but it seems to me that we have heard so much about this -- I think
our basic no-fault law in the State of New Jersey is good. I don't think that
we can't make some improvements in _it. But as I thought about what we would talk
about here today or what I would try to talk about, I tried to review in my mind
how we got to no-fault in the first place. What were the factors thet We—had'tO'
consider that made any of us want to study the automobile insurance mess;as it was
called in the papers, in the press, in the trades, through all of our professions
back in the late '60's and into the early '70's, and brought us to no—fault in
this State and so many others?

Of course, we have referred to the Department of Transporation and its
original studies back then - and I have volumes on my shelves back in the office -
of the need to treat people fairly and properly at the time that they had claims.
Those needs are still in existence today. I think they are even more important

today, as we have more automobile traffic. The automobile is a necessity. None of
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‘us would deény ‘that.’ We’must have automoblles andkwe have fantaStic numbers of
them riding the roads at all times. ~There are’ going to‘be accidents. Part of
nthe problem that led us to this was the fact that there were'so many accidents
and cars travelling in such nunibers and at such speeds that it was very dif-
ficult to determine who was at fault in acc1dents.

The 1nnocent v1ct1m, the consumer, was in many cases not belng pald
at all or being paid 1nadequately in major cases and overpald in minor cases.
Famllles were wrecked. » o o - 7 o

» So as we go back to it,‘I-came to the conclusion today,asbI.did so many
" years ago as we all did, that no-fault is important and that our New Jersey no-
fault is good. And I hope that Secretary of Transportatlon Brock Adams can glve us
a loglcal explanatlon of why he says it 1sn't good, because I thlnk we agree that
it is, " i o
, ' 'We have talked about threshold and I would llke Lo touch on that for Just
a moment if I may._ Other states, if we can ‘believe some ofkthe materlal‘that we
have had, that have higher thresholds‘claim that they have:bettervresults than we
have here. On that basis alone, I WOuldrwonder if the $200 threshold is adequate
or proper in the State of New Jersey. Certainly,federal guidelines'from the -
Department of Transportatlon have 1nd1cated that it is not.

You have indicated that your Commission recommended a SlOO threshold I
. think at one point, .there was -~- = |

MR. DUNCAN: Not all of us.

MR. BRADDOCK: Not.all of you? - _

I think at one p01nt in the compromlse, there was a $l 000 threshold )
bandled around. In any event, it ended up at $200. CIf $200 waskcorrect then; is it
stillvcorrect today°- Certalnly, 1nflat10n, whlch I will speak about in just a moment,
would have 1ncreased that about 50 percent in the meantime. = Shouldn't we‘at least

have ‘taken that 1nto con31derat10n, 1f nothlng else? ‘ ’
' - Our Trlal Lawyers' Assoc1atlon - -and Morris Brown testified, I thought,:
very ‘adequately to this = 1nd1cated that we have had substantlal court reduction 1n
cases. I don't have: those statlstlcs., I would be. 1nterested to know if. there are
Stlll nuisance cases above the' $200 threshold that would be cut out-at ‘$1, OOO or-
' cut out with a verbal threshold. I don!t know.' I thlnk they.oughtyto be thought
about. . i ) R S ‘ . - ‘
‘ Certalnly, Assembly Bill 3164, . whlch has been 1ntroduced, I belieVe, in-
this Legislature, 1nd1cates that we should go to the verbal threshold I would be
-willing to work w1th any- group that would study ‘this further. I think it needs to
-be looked into. .- . . S . i
» The Cap Bill, .I think, is something‘we ought to talk about, Senate 1380,
passed by both the Senate and thevAssembly in‘this>State,,and, as I understand it, it
is on the Governor's desk wa1t1ng for signature. That billrwould cap our. payments
‘to,the companies at $75, 000 allow1ng the smaller companles, some of our New Jersey—"
based companies, I might hasten to add, to stay in bu31ness and to be able to

accept risks - a sharlng, a. reinsurance, if you will, of this. I think this would
“be good. Now‘ls it the perfect bill? I 'am not sure that it is. It may be‘that

it 1sn t funded properly. But we have got to take a look at. it. '

o

- I thlnk we have to come down to - talk a word about costs because I thlnk
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that is part of the mandate that this Commission has, to look at costs. Insurance
companies don't really set rates. They ask for rates, of course. But the rates
are made on our streets and highways, in our doctors' offices and in hospitals
around this State. I thought about insurance companies on my way up here today
and it seems to me the§ are very much like a wallet. Money comes ih and money
goes out. It is like us with our earnings. We take in so much earnings and we
have so much to pay out; and when our payouts exceed what we take in, we have got
problems. Our insurance éompaniesiare telling us that they have reached that
point in many instances - and I think that needs to be looked at. Certainly,

the results nationally, which I don't fhink any of us can refute, over the last
three years would show that this is true. And our companies tell us that New Jersey
is worse than most states, as far as that is concerned. :

These are some of the things that weé need to look at. We should take a
look at the companies that have left New Jérsey - the Gateway that failed, the
GEICO that has pulled out, the other companies that have just pulled out of the
State and said, "We don't want to write automobile insurance in‘this State anymore,"
and the companies in my office that say, "No, you can't write any new automobile
insurance because we are paying out more money than we are'taking in, and we are
just not going to let you write it." Yes, there is a market,’the residual market -
the Automobile Insurance Plan. But is that the place we want 10, 12, 13, 14, what-
ever percent of our drivers in? I don't think that a good consumer marketplace in
any business belongs in the so-called residual area. And I think that we need to
take a look at some of those kinds of things.

Maybe A 3164 has some ideas in it with verbal threshold,which mandates
medical review, which mandates the 85 percent of wage loss in the first $5200. I
am not sure that I agree with that personally, but it certainly should be looked at.

We have talked about affordable and available insurance and I would be
willing to talk to that if you would like. 'Now I am sure that you have been beaten
to death, perhaps, with statistics, but maybe we ought to just think abouﬁ them for
a moment. I talked about the over-all cost-of-living index and it is up approximately
50 percent - 48.3 percent nationally from 1967 to 1974. 1In the period of '67 to
'75, certainly all other costs that auto insurance pays for, with the gxception‘of
one that I can found, have risen faster than auto insurance premiums have. Auto
repairs and maintenance are up 79 1/2 percent; medical care, 73.5; semi-private
hospital rooms, 145.4 percent increase; physicians' fees, up 74 percent; crash parts,
115.5 percent. T%e 1976 standard aut&hobile that we could buy in a showroom at
$4438 bought in pieces today at a‘body shop would cost $19,97§ - four or five times
the cost. That is something that I think we ought to take a look at.

Autovinsurance premiums over that same period of time were up 48-1/2
percent. They didn't keep pace with the cost of living or any of the things that
auto insurance pays for. The only item that I can find that was less than that
was funeral services at 45.8 percent. It hasn't gone down at all,and I think we
need to talk about that, but it hasn't risen quite as fast as some other things.

We talked about available and affordable. And we talked about that back
in 1971 and 1972 at the time we were developing our first no-fault. My association
that I was with at that time when I testified stated then publicly that we felt
that no-fault would help to reduce costs from adequate rates, but we didn't have

adequate rates then. And, of course, we bought a 15 percent rg@uction, as we all
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“know. Then we ‘had the press that we heard about here earlier ‘that costs would go‘hl-
~down. - Well, ‘that 1s a relative term. Now ‘based on the Consumer Price Index, auto"
insurance’ premiums have gone down in that period of tlme because they,have risen_'{”
less quickly:. than has the Consumer Prlce Index or other things. Sovwe are stillf )

- gettlng a buy, aren't we? ) . N Jt ‘

Things that 1nsurance companies ‘have to ‘pay for have risen much much,r
much faster than the: premiums from the statistics that I have been able to see.’

I am not a statist1c1an. I am here representing myself and the customers in my .

South Jersey area that have ‘to buy 1nsurance and find it dlfficult to flnd, but

ba51cally they like the no-fault concept.’ '

I think it is worklng here and maybe you gentlemen will be able to help

- us flnd a few little ramiflcations that W1ll ‘make it better. _But let's put the ‘

focus - and hopefully you men w1ll - on where ‘it really belongs' and that is looking‘
1nto the things that we have to pay for. Can:you do anything about that?, Can we?
' MR. DUNCAN: Lee, -just one question: You are & praCticing agent-broker.
MR. BRADDOCK: Yes. . - o B ‘ ’ .
MR,»DUNCAN:VrYou'have‘a good. risk, one who haS’had no accidents,'but\he
happens'to'livevin'Trenton. You can't place that man, can you? 1t wouldnft-matter“
what no-fault was. .You just couldn't place him.. : ” ' .

MR. BRADDOCK. It depends on the time of.the month, I would say, more: than
anythlng else. ‘ : - " ‘ '

'MR. DUNCAN: . When the moon is high,'you can place him?»

MR. BRADDOCK: Right. R o o

MR.»DUNCAN' In effect then, what you .are saying is that, as good or bad
as the plan is, it .never addressed 1tself to availability:; and that seems to be our
problem, among other thlngs. If you were to separate the no-fault problems from
the rating problems on.a scale from-1 to 10, where would you put no-fault to rating
as the thing{that this Comm1551on has to ‘attack the most and the quickest?

: .'MR. BRADDOCK.‘ I would say 1t would be number one. -

MR. DUNCAN:, The no-fault? o

'MR. BRADDOCK: ' The rating. _

MR. DUNCAN: - You would put the rating as’ number one.

" MR. BRADDOCK: Yes. "The no-fault law, itself, I would put way down the

scale. I think we have a good law. i o

MR. DUNCAN: So if we attack the rating, you feel that we will get a good
portion of our problems solved. Do you have a suggested threshold, personally?

MR. BRADDOCK: If I had to personally set a threshold, it would be-a verbal
threshold. i ’ :

‘ MR.‘DUNCANi Even in view of whatiyou read about and what you have heard

today ‘about the questiOnability of verbal thresholds? Or do you feel that some

threshold is better ‘than no threshold? : k4 o B ..
- MR, BRADDOCK. I thlnk that some. threshold is better than no threshold,‘

'_certainly, We have heard that already a $200 threshold, supposedly, has reduced .

' the nuisance claims.‘ It was the Trial Lawyers who told us that. And I have to »

believe them. - They have the statlstics._ How much further would weé have to ralse :

1t ‘to cut out the rest of the nuisance claims?
r.‘MR, DUNCAN: What cap do you recommend?
- .MR. BRADDOCK' Cap? . .
MR. DUNCAN: . Yes - 25, 50, 75, 100 thousand dollars?




| MR. BRADDOCK: Well, I am pe;sonally satisfied with the one that we have:k

MR. DUNCAN: Wait a minute. What cap? : _

MR. BRADDOCK: - The $75,000 one that was passed by the Senate and the
Assembly. . ‘ ‘ » )

MR. DUNCAN: You are happy witﬁ that $75,000 cap.

MR. BRADDOCK: Yes. ’ v ,

MR. DUNCAN: What about claims over and above - the right to buy additional .
coverage? ‘ i

' MR. BRADDOCK: We are talking two different things. Let's get it straight.
I think the unlimited as far as the consumer is concerned - when I buy insuranée(
I ought to buy the unlimited. Now the pooling arrangement above $75,000 is the bill I
would like to see ﬁhe Governor sign. » ' i
' MR. DUNCAN: Who would pay for that?

MR. BRADDOCK: Obviously,-it has to be paid for by the people who use it.
It has to be paid for in auto insurance premiums, not like in Hawaii. '

MR. DUNCAN: Thank you. . N

SENATOR MENZA: Thank you very much, sir. We aré gq%ng to take a 10-
minute break. We will be back in ten minutes. We have only ﬁﬁb more speakers.

‘ (Ten-minute Recess.) - v
SENATOR MENZA: I would repeat very quickly that,in order to satisfy the
South’ Jersey people, our third hearing will be in South Jersey - Atlantic City;

Mr. Honig will be our next witness.

EMANUETL A. HONTI G: Thank you, Mr. Chairman, and members of the
Commission, for inviting the New. Jersey State Bar Association to appear and -
testify as to our findings and position on reforming the New Jersey No-Fault Law.

As the 1972 Commission so strenuously and competently worked in resolving
the past problems of automobile insurance, you are again faced with the responsibility
of addressing a seemingly more serious problem on the same subject. We are
confident that yodr efforts @and judgment will be as sound.

The New Jersey State Bar Association represents approximately 12,000 New
Jersey lawyers. Probably no more than 10 percent of our members have practices
substantially concentrated in automobile negligence litigation.  Consequently, I
believe we can concern ourselves with the protection of the public interest. in
this matter at least as much as with the concerns of our negligence trial bar.

A representative éf this ‘Association, %ell»qualified to speak to the technical
issues which concern you, will present these matters to you. '

I wish to address myself to a few general questions which'I‘belieVe should
concern you in your deliberations. ,

First, the public must realize that we could devise an automobile reparation
system which could compensate evefy injured party for all possible losses, without
regard to fault. But the cost of‘such a system would be astronomical and it would,

. therefore, be wholly impractical.  We could also so restrict £he right to recovery
as to cut insurance costs veryvsubstantially and eliminate most of the delay and

" cost of resolving disputes by litigation. = But this too would depfive the public of
its right to be compensated for injury or ‘loss. Your problem is to draw a line
which will provide an equitable balance between these two extremes.

Second, the New Jersey State Bar Association stands at the foréfront in

opposing practices which actually encourage or countenance fraud by anyone, including

55




lawyers, in the operatlon of an automoblle reparations system. We‘urée that
anyone who is guilty’ of such conduct. be prosecuted and that our profe551on be
.purged of any such wrongdoers, althougn we believe the accusations of such ‘ ,
practlces have been grossly overstated and ‘that the new dlsc1p11nar1an enforcement.
‘system about .to be establlshed by our Supreme Court w1ll adequately protect the’
publlc ‘from misconduct by lawyers.

I must. point out to you that it is the duty of every lawyer who learns
of such “fraud by another lawyer to report that lawyer to an Ethlcs Commlttee-?
or face disciplinary actlon hlmself I'suggest that the- medla or anyone else
who has  knowledge of improper conduct let us know the facts immediately. We
shall see to it that all such cases are»properlyvand speedily processed,v}'

Finally; I caution you and the public that we should not unthinkingly"
- preclude compensation to injured parties for pain and suffering. Pain from injury
in ‘an automobile accident, no matter how cauSed may be of tremendous' consequence
to an injured party and w1ll often destroy the whole quallty of life of one who
suffers such paln. ; ) ; .

" You do not have an easy task to balance these rights'of the public and
you should not idly deprive the public of this 1mportant,and trad;tlonal right.
Our Association believes that you should proceed cautiously and that untilvyou can
satisfy yourself that any change 1n the ex1st1ng law will materially reduce insurance
costs or increase realized benefits to the publlc, you should refraln from changlng
the law merely to satlsfy the clamor of some of . its critics.

I will be pleased to answer any questlons directed to. those remarkS' but,
at the conclusion of those questlonS, or if there are none, I would then like to
introduce the Honorable Richard A. Grossman ‘who will present the findings of the
Bar Association regardlng the issues at hand. Judge Grossman 1s an actlve trial
practltloner and has -had. extensive. experience in this area of the law. He has-:
served on the Ocean County benich. He is a Trustee of the New Jersey State Bar
Association and a member‘of our'Spec1al'Comm1ttee on_Automoblle Reparatlons. Thank
you. ‘
' SENATOR MENZA:  Thank you, sir. '

We will hear from Mr. Grossman at this time.

RIC HARD " A. GRO S S M A N: Members of theyComm1581on, I have a
prepared text which,in:an effort to save time, I will read to you.

T would like to state, however,. at the outset that I have been here-
through'several.speakers., I was contacted last week and asked if I would appear before
you. Starting at’that'time, I prepared what few thoughts I had I am struck by
the fact that, when you hear what I have to say, it will echo what has already been
introduced to’ you by lawyers and nonlawyers alike, that is, without consultatlon,
without discussing our v1ews. I can . only say that I th1nk much of what I have to
say represents a consensus of the people who have appeared before you and. I suspect :
will appear before you 1n the future. ) ) -

" This Commission has been constltuted, as I understand 1t, to study two
questions. The first is “how well the Automoblle Reparations Act has worked in theﬂ.
'state of New Jersey since its lnceptlon 1n January, 1973. The second'duestion'is:f
How can the Act be ‘improved? ' B b o '

The answer to the second questlon, and indeed that of the first,: must. : . .
depend upon the goals sought to be obtained by the adoptlon of thls leglslatlon. The’f
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first goal was to make available.to the motoring public of this State insurance to

compensate victims of automobile accidents. The second goal was to provide this .

insurance at the lowest possible rate. The third goal was to reduce the amount of

I must pause for a moment and state that the first
goal could have been acoomplished independently of the third.

' litigation in our courts.

Apparently, there was
a feeling that a significant number of people were being injured in a particular type

of activity without adequate protection for medical expenses and loss of income.

In an atmosphere of "we know what is best for the public,” the legislatures

of a number of ‘states decided to compel a substantial proportion of the population of
those states, namely those owning automobiles, to carry insurance to protect them-
selves against a particular set of calamities.

Now, I suppose, that could have been
done in another way.

All of the citizens of the states could have been compelled
to purchase accident, major medical and. income protection policies with special

clauses for added protection if a policyholder was injured as the result of an

automobile accident. However, in the collective wisdoms of the legislatures of

these various states, they confined the area of insurance protection to those

policies’ insuring automobiles only. It also narrowed the fleld of companies writing

said insurance to those carriers providing liability coverages <in the respective
states.

.Having decided upon the type'of insurance desired, attention was then given

to goal number. two. It was suggested that a practical way to reduce the premiﬁms

for such insurance would be to limit the right to sue for pain,

suffering and dis-
ability.

It was agreed that the companies would save money otherwise diverted for
defense and payment of these claims.

all premium..
follow,

This money would be used to reduce the over-
As a consequence of solving goal number two, goal number three would
in that there would be fewer numbers of cases commenced in the courts.

I recollect that in 1971 and 1972 - and,by the way, I was not a pract1c1ng

attorney in those years - the leaders of the trial bar tried to tell the legislatures.
of the various. states that the method of achieving goai number two by preventing a

certain number of people from bringing law suits was both unfair and probably illusory.
So long as carriers were required to provide unlimited medical insurance and
substantial other benefits in an era of disturbing inflation and skyrocketing

medical and hospital costs, our modest premiums were an impossibility.

In a sense,
the public was deceived into believing that it could obtain such widespread benefits

for less money than they were already paylng for automobile insurance. For the most

part, those leaders of the trial bar were ignored, their contentions- pigeonholed in

the cubicle of human thought marked, "Spec1al Interest Group - Do Not Heed."

Here we are some four years later considering what has been referred to

" as a crisis in the automobile insurance industry. The crisis concerns itself with

the insurers telling government and the public that they cannot continue tOswrite
accident and disability insurance with such generous benefits without raising their

_premiums. Please forgive a few members of the trial bar is they exclaim, “We‘told
you so." -
From a review of statistics available, it must be concluded that goals

numbers one and three have been achieved,bbut not number two. Payment of medical

expense benefits under PIP protection has increased on an average over 60

percent
since the inception of the Act until the present

. . Premiums for this sort of

protection have increasedbbetween 15 and 16 percent. Along with this has come the
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rapid rise in the increased cost of automobile rcpairs, naintenance and parts,

which has caused. a premium increase of 63 percent since 3972 in that portion of the‘
motorist's’ premium bill dealing With,colliSion, comprehensive, etc, Compared to
this are .the figures showing an approximate 50 percent drop in automobile

negligence cases filed in- the District: Court of this State and a decreased percentage"

of automobile negligence cases compared to all others in the County and Superior

vCourts. This fact resulted in -a decrease of ‘almost 13 percent in that portion of the

premium dollar dealing with liability insurance. If one willbexamine his or her .

-.own automobile insurance,,it Wlll be' discovered that the portion allotted to liability
"‘coverage does not constitute a major portion of that entire premium bill. . The

. 8ame premium dollar paid in 1972 cannot purchase insurance for unlimited medical

bills and. spare parts ‘at 1977 prices. You get what you pay for in this world, - and
that includes the world of automobile insurance as well. ) o

‘There are those who - advocate a solution to the "problem ‘or the "criSis
by further restricting the rights of those injured in acc1dents to sue the wrongdoer
for pain, suffering and’ disability., There are those who say that if the $200 threshold
for the 1nstitution of suits in court brought some relief in ‘the premium dollar,

a $400 threshoid would. bring tWice as much relief and perhaps a verbal threshold

'total relief.

. These, I° suspect, are- the same people who said the present Automobile

Reparations Act was needed and would accomplish all three- goals. Therevis ‘much:

;emotionalism and Very little logic in these contentions.

‘As will be. seen from  some of the facts mentioned above, the impact,of’the’g
number of lawsuits filed plays-a relatively minor part, in:the: premium dollar.

While it is undoubtedly true that eliminating more lawsuits would save some money

* . for theé insurance companies, it -is ‘also true that more money could be .saved by
_eliminating all lawsuits. The same could be said for homeowners' insurance,

r’malpractice insurance, admiralty insurance, and just about any other field of humanv'

endeavor.’

The thought that one who . suffers ‘injury or damage at ‘the hands of a wrong—'

. doer’ should not be. able to seek compensation from that wrongdoer might work well in e 7

the Soviet. Union or mainland China, but it is not soc1ally acceptable to the )
citizens: of this. .country. In fact, there is a substantial moral problem With impoSing
any threshold whatever. . ’j' : . . ’

Imagine, if you Wlll - two identical - acc1dents involVing two identical
victims and two identical injuries.- Victim A .goes to Dr. Jones who treats Victim A

‘to the tune of $200. ‘. Victim B’ goes to Dr. Smith who cures his patient for only

$190. "A"is permitted to sue. for pain, suffering and disability and could conceivably

vcollect a judgment for several thousand dollars. Victim B, who has the.exact amount
~of pain, suffering and disability as Victim A cannot 'sue and gets nothing. That
. same ‘hypothetical Situation can be recounted time and time ‘again ‘with thresholds of

$500, $1, OOO and any figure one wishes to mention. )
Let us examine for a moment that ‘remedy of ‘all panaceas, the proposed )
National No-Fault Act “That Act has a verbal threshold, as I understand it, meaning¢t'

‘that one cannot sue’ for pain and suffering unless he or she has sustained serious

and permanent disability, defined as causing ninety consecutive days of being unable:j’

to attend to one's daily affairs. That means that someone who s laid up for only
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seventy-five days has not suffered a terrible and crushing personal injury. -That

is truly a startling concept. Who is ‘to determine and say what is a serious and
permanent disability? I am reminded of the old saw about the difference between
tragedy and oomedy ~ the difference being the one who suffers the accident as opposed
to the one witnessing it. Time and time again, I have heard physicians in court
describe their patients' complaints of pain in the most ob]ectlve and sterile of
terms. They cannot know the extent to which that particular 1njury has disrupted the
life of the patlent and his or her entire family. Who, then, w1ll be the guardians
of human suffering to determine which people can sue and which cannot under the
verbal threshold? .

I read an article recently written by Mr. Herb Jaffe of the Ledger. He cited
- with.enthusiasm the fact that in Michigan (a verbal,threshold state) $18.53 repre-—
sented the "pure premium" for the bodily injury portion of the no-fault policy. In
New Jersey, he said, the same coverage cost $44.24. Assuming the figures to be
accurate, are they meaningful?  One cannot compare muskmelons with pears in order
to call one a lemon. How many accidents per capita in each state?  What were the
average jury verdicts in each stete? Has Michigan done auaymwith intrafamily
immunity in auto accidents, as has New Jersey? Lastly, so wﬁgt? Even if there were
parity in every category I have just mentloned does the difference of $25. 7l per
year, or seven cents a day, create a crisis in the insurance industry?

Consider, if you will, another aspect of the proposed increase in the
amount of the threshold. Apparently, some iuSurance compenies have complained of over-
treatment by thsiciane and hospitals of victims of automobile accidents. Presumably,
one of the motives for this would be to meet a threshold so that a lawsuit could be ‘
instituted. Meanwhile, the companies are paying greater PIP benefits than would
ordinarily be justified. If there is a-grain of truth to these allegation - and .

I suspect there is - what would be the result if the threshold is raised to a higher
figure? The logioal assumption is that treatments will become extended in an effort
to meet, the threshold. ©Not only will there not be a substantial reduction in the
number of cases filed, but the amounts paid for PIP benefits would be increased,
thereby again increasing the premlum dollar. \

One last thought in connectlon with the concept of restricting a person' s
rlght to sue another for negligent or purposeful mlsconduct Very little attentlon
has been given to the prophylactic benefit of lawsuits arising out of fault. The
plain fact of the matter is that one who negligently causes injury to another, and
is sued, probabiy will adopt-a more careful. course of conduct in the future. This
applies in automobile cases as well as malpractice and other situations. People do
not like to be sued, whether they have insurance or not. There is fear of ‘insuf-
ficient insurance, placing their own assets in jeopardy, fear of cancellation of
insurance, and in general a disagreeable feeling of being accused of improper conduct.
There is a great social good in reminding people through lawsuits that they must
take care in the operation of their automobiles.

Going back for a moﬁent to the problem of over-treatment, it has been
suggested that doctors and attorneys who participate in purposeful attempts to over-
treat victims of automobile accidents be reviewed by a Fraud Committee or Commission. .
The State Bar Association endorses this proposal. I have some personal reservations

‘concerning the same. As far as lawyers are concerned, there is an existing and
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: well—functioning system for investigating artorneys who have engaged in
unethical conduct and for severely dlSClpllnlng those who have been' found guilty
of such. conduct. I believe that ' -some apparatus exists ‘in the niedical. profess;on
along the same lines. I even have grave reservations concerning the name of thls
committee. Anyone called before a body’ known as a Fraud Committee must be pre-
sumed to have part1c1pated in a fraud. If indeed a fraud has been committed,
there are crlmlnal laws: deallng w1th the same. There does not, upon swift
‘reflectlon, appear to me. to be any dlfference between this s1tuatlon and  that of
‘abuses in the Medicare system and in connection with prlvate 1nsurance plans. Again,
‘I reiterate these are my personal v1ews and they are not necessarlly shared by the
New Jersey State Bar Association. : '
in summary, the New Jersey Bar Association recommends that limits be placed
upon benefits payable for.PIP protectlon. In con)unctlon w1th that, it is also
recommended that a fee schedule for physicians and hospitals be implemented along -
the lines of Blue Cross ‘and Medlcare. Further,‘consideration might be given to
combining the PIP benefits w1th other forms of acc1dent and dlsablllty insurance,
offering deductlble plans to motorists. '
It should be noted that many motorlsts, in. addition to paylng for PIP
proteéction, also have Blue Cross-Blue Shield and major medlcal plans. Should they
'sustain .injury as a result of an automoblle acc1dent under the present system, they
would not really be gettlng the full beneflt of their premlum dollars., )
-One other aspect of the present law might be considered by this Comm1551on.'
I have had personal experience with cases involving nominal 1njur1es as a result v
of automobile accidents. A patient might be seen on a few occasions by a treating
physician whose total. bill might be a hundred, less than a hundred,or one hundred
and fifty dollars; however, that doctor may have ordered a neck collar, a back"
: brace and medications for paln or to relax ‘muscles.. When the dev15es and the
wmedlcatlon were added to the amount of the doctor's blll for treatment the total
came to over two hundredudollars. Currently, persons such as this are permitted.

to institute suits even though they had no permanent disability and the injury was
confined solely to the soft,tissue. 'Itnwould appear that these are the exact. types
’of‘cases the present law sought to keep out of the courts. A more judicious draftlng
of the Act-'would prevent these cases from belng instituted in the.future.

Lastly, -and for the reasons already mentloned by me, the New Jersey State"
Bar Association opposes any change in the present threshold limits for 1nst1tut1ng sult.
And I thank you. .

SENATOR MENZA: Judge Grossman, at one point in'your presentation, you
“'state these were your personal views and you were not speaking on behalf of the
Bar Association. Towards‘the_end, you -apparently were speaking for the Bar Assoc-
iation. v e k .

MR. GROSSMAN only w1th regard to the- commlttee., We have presented a
position paper.: That pos1t10n paper was voted upon by the Board of Trustees and
adopted. I merely state :that w1th regard to that one committee, I had some personal
reservations. = There really is no machlnery that has been spec1f1ed as to how that
would operate,._ what teeth it would have in it, or- anything else.v nght now, I
have some reservations. ) : . - : S

“SENATOR MENZA-' The position paper- is one that is entltled, "New Jersey State
-Bar Assoc1atlon s Position Paper - Re: Reform of the No—Fault Law." L :

(P031tlon Paper can be found beginning on page 28x)
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MR. GROSSMAN: Correct.
SENATOR MENZA: That is the official document of the Bar Association?
- MR. GROSSMAN: That is correct, andiit is on file with this Commission.
SENATOR MENZA: How about a copy of your talk, Judge?
MR. GROSSMAN: I did not bring copies, but copies will be made available
by the Bar Association. ‘
MR. GREEN: Will they be distributed to us?
MR. GROSSMAN: And distributed to you - yes, sir.
SENATOR MENZA: Any questions, gentlemen?
MR. DUNCAN: Judge, very quickly then, I note in the position paper there
is no question about a cap on medical expenses being one of the recommendations.
MR. GROSSMAN: Yes, sir. -
MR. DUNCAN: Do they have a dollar figure?
MR. GROSSMAN: No, sir.
MR. DUNCAN: Fifty, one hundred, seventy-five?
MR. GROSSMAN: It would seem to me - again a personal view - that this

must be a product of the insurance industry, satisfying the Commission and the Legis-
lature as to what is a feasible cap to effect a lower premium goal. I don't know.
MR. DUNCAN: And you want no adjustment of the $200 tort threshold?
MR. GROSSMAN: That is correct. " ‘
MR. DUNCAN: But you are satisfied with the $200 figure?
MR. GROSSMAN: I am not personally satisfied with a threshold at all, but
I am satisfied that the $200 threshold, if there must be one, has effected the
purposes that it was intend to effect in this State.
MR. DUNCAN: Does the Association - and I don't see it here -~ take any
position on a use and file - the right for the company to put a premium into effect?
MR. GROSSMAN: No.
MR. DUNCAN: Why would you take a position on some of the things and not
on that? '
MR, GROSSMAN: Well, I can't tell you what’the Bar Association did. Mr.
Connell may be able to. But I can tell you why I personally have not taken any
position.
MR. DUNCAN: I am told the Chairman of that Committee is next to me and
he would like to answer that. ‘ '
MR. CONNELL: The reason for that is very simple. This Committee that I
am the Chairman of is the Automobile Reparations Committee., We did not indulge in
~a study of the rating system, prior approval or any of the other factors. We were
primarily concerned at that time on the issue of the threshold. And that is the
reason for' the position paper. ’
MR. DUNCAN: Thank you.
MR. GROSSMAN: Thank you, gentlemen, It has been a very hot day.
SENATOR MENZA: Thank you very much,

Mr. William Rue, Independent Mutual Agents, and our last speaker.
. \

WILLIAM M. R U E: My name is William Rue. I am an independent
insurance agent from Trenton. I am testifying today on behalf of the Independent
Mutual Insurance Agents Association of New Jersey, a professional-frade association,
representing approkimately 4,600 independent agents and their employees presently

doing business in this State. I am currently serving as President of this Association.
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concerned if this suggestion were carried out.

I would like to begin this very brief statement today by assuring you that IMA
firmly supports the no-fault concept, and we did, in fact, play a significant role
in getting our present law passed back in 1972, In our opinion, the law has served
the public of our State admirably well in accomplishing its primary objective -
namely, fast and equitable payment of accident victims for their losses., The
citizens of New Jersey are no longer faced with the prospect of total financial
disaster when they are injured on our Highways. The law also appears, to at least
some degree, to have decreased the amount of automobile accident litigation
reaching our courts. - ’ '

‘ However, we do feel that certain amendments are necessary to make the law

function to its fullest possible efficiency and thereby bring the greatest possible

benefits to our motoring\public. Specifically, we recommend the following changes:

1. We believe that there should be some kind of cap on no-fault medical
benefits as far.as our insurance companies,are concerned. This is particularly
important to our smaller domestic companies, some of whom have been literally backed
into a corner by the tremendous losses which can and do occur under the unlimited
medical benefits provision of the existing law. Note that a bill which would do -
juét'this is already in the hands of our Governor. This is Senate Bill 1380, which
would establish a ceiling of $75,000 on individual company payments on any one claim,
with the remainder of any medical expenses being picked up by the State's Unsatisfied

" Claim andJﬁdgméhtFund. We recommend that Governor Byrne sign this measure into

law immediately.

2. In conjunction with the above point, we do not advocate any ultimate

' reduction in the unlimited medical benefits pfesently available to the public under

the no-fault law. However, we do suggest that you consider capping the total amount ] : \
available under basic Personal Injury Protection and offer the remaining coverage, ﬁ§
t6 the unlimited level, as an option at a reasonable additional premium. While we
don't want to take away frdm the public'ény benefits which have already been granted
them, we do think that the system would work out in a more equitable manner for all

3. We view the pfesent $200 tort threshold as being probably the weakest
link in the law as it now exists. It is simply far too easy, in terms of today's
inflated economy, to reach the $200 level of medical expenses and thereby take an auto-
mobile accident case into court. This defeats what is probably the second most important
object of the law - namely, reduction of auto insurance costs by cutting down on
the amount and the costs of litigation. On the basis of this reasoning, we strongly
recommend that the tort threshold be greatly st;engthened. This should be done ‘
either by going to a much larger dollar threshold or to a strong verbal threshold.

We think our three suggestions would help to at least contain the presently
skyrocketing cost of automobile insurance. However, we do wish to warn the Commission
that difficulties with our no-fault law represent only a single facet of a very.

complex problem, and we are not going to solve our overall problem until we deal

'with‘all the other facets in a constructive manner. We see as oﬁher elements of

the bigger picture, at least the following two things: )
l.  Solution to the problem of how to deal with the rapidly growing
residual market; i.e., the so-called assigned risk plan.




2. The problem of rate inadequacy currently confronting our companies

and revision of the existing rating mechanism to deal effectively with that problem.

We thank you for permitting us to testify today, and we hope that our

suggestions will receive some favor. If I can answer any questions, I will be happy
to do so.

SENATOR MENZA:
MR. DUNCAN:

Thank you, sir. :'Any questions?

Bill, we are not on the subject yet, but you put together
two of the bigger things in the picfure. You put down the solution of the problem

of how to deal with the rapidly growing residual market, as part of the bigger
problem, and the problem of rate inadequacy.

Do you think if we addressed number
two,

the rate inadequacy, it would take care of number one to some degree and we
would have less of a problem?

MR. RUE: Yes, I think it probably would.
MR. DUNCAN: Thank you.

MR. CONNELL: Mr. Rue, on page 3, you say, "We think our three suggestions

would help to at least contain the presently skyrocketing_gost of automobile imswurance,

if not actually lower it." Now your third proposal deals with the threshold. Do
. ha

you have any actuarial data, if the threshold in this State were changed from its
verbal threshold and the $200 soft tissue injury threshold, how much it would change

the cost,. either by way o reduction or by way 5f stabilization? Do you have
any data?

MR. RUE: No, I don't have any data on that.

MR. CONNELL: You don't. Thank you.

SENATOR MENZA: Mr. Stern, we have heard all day about capping and 138C,

which is presently on the Governor's desk. I would like very much to have some kind

of figures, indicating the effect 1380 would have on the industry and the effect of

capping with regard to the cost to the public. Do you understand what I am asking?

I don't want the information necessarily now; you can submit it in writing.

In other words, take a relatively small or medium-sized company, such as Motor Club,

for example, or Allstate or State Farm. How does 1380 relate to them? I am just
interested in some of the information we heard in the Judiciary Committee that time
and also the capping aspect.

MR. GREEN: Well,

Selected Risk.

How much would it cost the public?
I can answer that for Motor Club and pretty much for

It will save each of us.a little dver a billion dollars, which

can go back to the consumer as a reduction in our rates. The consumer has to gain

by it because our réinsurance costs are boing to be saved, and that would be reflected
in a downward rate. The consumer still has.his unlimited medical.
him at - all. But the policy-paying consumer does get a break.
SENATOR MENZA:
that because I did hear

It doesn't affect

I just get a funny feeling that it is not as simplistic as

some other testimony in the Judiciary Committee. So I

kind of information for the Commission as soon as possible.
That concludes the hearing for today.
us in this heat.

would like to have some

Thank you so much for bearing with
Our next public meeting will be on July 28th, in the Freeholders
Room of the Union County Court House, at 10:00 A.M.

All persons are invited to
testify.

We ask that you contact our aides prior thereto. If the Ledger wants, it can
print the fact that we really would like to get laymen to come before us,.not only

lawyers and insurance people, but the guy on the street who is paying the premium.
Thank you.
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NAII is af;oluntary national trade association of some
411 insurers of all types, both stock and non-stock, whose
membership provides a representative cross-section of the casualty
and fire insurance business in America. Our companies range in
size from the smallest one-state enterpreneurs to the very largest
national writers; fhey reflect all forms of merchandising --
indepéndent agency, exclusive agency, and direct writer -- and
they include companies serving not only the general market, but
_ulso thqse specializ.ng iﬁ_serving particalar consumer grcips
sﬁCh as farmers,:teachérs; government employees aﬁd militéry
persounnel. Aboué 110 of our maﬁbers are licensed to write
automobile insurance in New Jersey, and we estimate that our
members write approximately 50% of the insured automobiles in

the state of New Jersey, so you can see the vital interest we

have in the outcome of this committee's recommendations.

Z The automobile insurance picture in the state of New Jersey

can only be described as the worst of all worlds. /

~
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* Qihe'public is concerned about high premiums
‘at the same time the insurance companies are

paying out abéut $1.30 forrevéry»d01lar~they ‘

. takebin.k
5"'.% s ‘ , .
: - .1 A iﬁiﬁ}igg;prior approval law, which is-

adminiéteréd;by a hbstile and politically
vmqfivéted'insufanéé depaftmént/ | |

x A no-fault insufan§e iaw,'which isJébmpietely
out of balance with'thé reélitiesléfyé prudent
benéfit lgvel‘coﬁpled with a 1ogiéai'£§tt"

-vthfeshold; | .

* AnAavailabi1it§ foihsurance‘probiem; which
wili‘become'worsejés these‘underi§iﬁg pr6b1ems
aré left‘unsolyéd; compOUhding'this unfaVQrable_
‘Clihate withjé band;aid"éolutibﬁthaf:héé

— - - o .
proven disastrous elsewhere (sponsored by

the present Administration and insurance -

'depaftment)kinithe name of a Reinsurance
Facility. ' o '

——

-

The Rafiﬁg_LaW and the Residual‘Market‘pfoblem'wiilbe‘ ‘
»thé subject of futuye‘heafings of:this,committee,;and we ahticipate
addressing thosé prqbleﬁslat,that time.’;Wévare gratefullfor'thé1 
opportunity to éhare with‘yoﬁ oﬁf'ideas:concerning~the réfofms,r’
‘Whiéh must bé implemented,tqftﬁe New Jersey‘Automobile.ReparationS.

Act to deter future escalation of automobile costs to consumer51 

and company surpluses alike.
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wo are discussing today proposed changes to the New

Jiorscy no-fault law.  They must be substantive changes, they
v A \___—/'“ ' .
must be real changes -- they should not be mere palliatives

which will ease the pain, but allow the cancer to grow unchecked.

. Y
Cnfortunately, though, if these substantive changes are not
made to the present law, we will continue to discuss temporary
measures in the area of availability and the underlying causes

and problems will get worse.

When we talk about automobile premiums,\wg\are, of coﬁrsé,
talking‘about PIP, BI, PD and the collision and coﬁprehensive
coverages. Physical damage coVerages make up 50% to 60% of the
policy premium. -in this afea, we are 511 aware of the tremendous
increases in auto repair and crash parts; This, too, is another
subject thét shoﬁld be considered perhaps in some other forﬁm.

As bill payers, we are at the mercy of infiation, in the PIP ahd
bodily injury area with escalating hospital and medical costs.‘

As if these factors were hot bad enough, New Jersey, at the present
time, has a very, very rich bénefit package and virtually no trade
off in the tort limitation afea. It is in the latter two items
that thistcommittee can be very helpful in respohding in their
recommendations with a sensiblé and balanced "benefit" to "tort

threshold" relationship.

The Concept'of no-fault was not necessarily one to relieve
court congestion or expedite third party payments to claimants.

These goals, of course, would be valuable and desirable secondary

‘3xf
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effects to;those‘of;us who”favorano—faUIt-at.the'state level.
vioro no-fault, it' was felt t‘hat ‘u'nder the 1i.ability' system,
less than half of the 1n3ured people 1nvolved in"an acc1dent
were belng compensated for their med1cal and wage 1osses ) Thls'
‘1s so‘because in every«accldent .one party was determlned at
'fault and-the only recourSe that person had for:hls-lnjurles was jy»
under the first party Medical Payments coverage of the pollcy
The-other half were entitled to recovery for thelr‘medlcal'and
wage loss benefits-from the negligent party‘ ‘The flgure was less
than 50% in this category because off the top were those dr1vers
-who were 1nv01ved in one-car a001dents or were Just plaln
vHunlnsured To sell thls neW'no—fault concept the proponents
used to- good advantage the arguments that if 1t was des1rab1e to
see that anyone,kregardless of fault was pald for thelr medlcaln'b.
,andeage iosses; the trade- off premlum wise; _must necessarlly
_comefromvrestrictlons on the,rlght_to sue in tort, ‘The ratlonale
 for this-thinking’was‘that thevDOT}Study fOund‘that companles
’;were; byland"iarge; settlingdmany small;and triuialfbodily injury'
vclaims‘for‘nuisancevvalue: and thereby overpaylng those cases |
wand‘at thebsamevtime. because most people carrled a 11m1ted amount
of bodilylinjury coverageﬂ i.e., ¢15 000/$30 000, the very serlous'

1n3ur1es were belng undercompensated

The trick in determining What_thevbenefit”level should be

viz the tort restriction'carve¥out is the ”balance” between

benefit and tort IimitationJ'or the "trade off” To put it -
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simply, if‘you had a benefit level of $2,000 for medical and

wace loss you may have a "balance" if you peg the right to

sue at something like a $1,000 threshold level. On the other

side of the spectrum, if you have an unlimited medical benefit

package, as we have in New Jersey, the right to sue in tort

should be limited to a very miniscule percentage of cases, if

¢
\

at all -~ to accommodate this “balance" In our opinion, New
- N

Jersey has the worst "balance” of any no-fault law in the nation.
-

B

I will now'eomment upon the specific subjects related
to the reparationS'system from which thiS‘committee has

requested our views.

Plac1ng a L1m1t on Medlcml Costs

Bec&use the no-fault is compulsory and every citizen

in the state of New Jersey must carry it, we feel thrat the

benefit package should be adequate to cover a vastimajority of

the injured with full medical and a realistic limit of wage loss.

To provide for unlimited medical, for instance, is a very rich

package and requires everyone, rich and pbor alike in New Jersey,

to pay the higher cost of this excessive coverage. A $50,000

total benefit package of no-fault benefits for basic eConomic4

losses- would adequately cover the essential medlcal wage and

‘other expenses of most accident v1ct1ms For example, about .

99% of the injured would be reimbursed for all of their medical

expenses and their lost earningS‘up to a limit of $1,000 per

5% -
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month. Additional benefits would be‘available,’on an optional

basis, for those Who feel they_need-this protection'at a

‘reasonable price.

‘ Unllmlted medlcal 1S‘an enlgma to the casualty 1nsurance
company. In those rare cases of braln damage sp;nal_cord damage?
limb‘loss parapleglc quadrapleglc 1n3ury treatment“and"subsequent
rehabilitation costs‘-espec1a11y 1n younger people w1th 1onger
life expectancy, Wefare presently obl;gatlng avcasevln the 19773
flle which must'stlll’meet payments in the-yeur~2000' ‘With

tremendous medical 1nflatlon we are being whlpoed into ap -

unfOrtunate corner ~For every dolldr collected in 1977 by the

year 2000 we are conservatevely g01ng to pay 34 00 - maybe_

"$8 00 more -- we really can t predlct pre01se1y how much more

The p01nt is, that you w1ll never agaln collect that $77.00Hforv

“that $77.00 injury, but you,must up there in 2000 pay flve

six, seven and eight‘timeS-that; The result is we never catch

~

o up. -

" Then there 1s the problem of reinsurance -- medium 31ze

and smaller companles requlre the purchase of relnsurance it

'they can obtaln 1t at all for unllmlted coverages whlch puts -

them at a’ compet1t1ve dlsadvantage w1th thelr 1arger competltors.

I mlght add that. these medlum 81ze and smaller companles and

we represent~most of;them, serve a very substantlal amount of




the insurance market in New Jérséy‘and because they are not giants,
iry to be more innovative and competitive, which resﬁlts in a
better deal for the consumer in the long run. With some arrogance
Among ctaff people in Washington, I have heard it said that if

they can't cut it -- they should get out. I'm suyre that thié
thinking Would not be reflected among the members of this
distinguished panel. Getting reinsurance to cover the writing

of the unknown, to unlimited goﬁerage, as opposed to the calculable
margin of a reasonable rate that théy can pay with a $50,000
medical cap wouid_allow these companies to be a,yiable‘influence‘

~

in the future availability of an insurance market'in‘New Jersey.

The Role of Compensation to an Injured Person on thé Degree of
Fault , ‘ o ‘

Changihg the.Existing'$200 Tort Liability Threshold by Increasing
it Monetarily or Replacing it with a Verbal Threshold

\ The $200 soft tissue tort threshold is a joke. As a matter

— ——

of fact, the éxperience of our companies in all states which have

a dollar threshold is that a dollaiithreshold is‘nothihg more

thén a target for plaintiffs‘ to overcome to establish theifv

right tq\fg?' This generates more loss dollars into the system,
which is an irony%to say the léa;t beéause one of the purpdses'

of the first party benéfits, payable to all who are injuréd; is

to preclude the neceSsity to sue for the less significant injuries.
The plaintiffs' bar will, -undoubtedly, be down herevto tell you

that they represent the consumer and that tampering‘with the

threshold will be taking away the basic rights of an individuél

7%



fér rogress ofvlnjury Remember after no- fault that we are.
paying for medlcal and wage losses to 100 of the people who,;c
are 1n;ured whereas before, under the tort system we were
pd31ng the modlcal and wage loss on something less than bO

So, a lot more dollars are g01ngvout in the form of flrst party
‘medical and waée.loss payments; ‘We have'tO‘make these dollars
"available from some place elsev and the only place you can get .
them is by llmltlng the rlght to collect for non- economlc loss.
This means‘thathew Jersey should limit the rlght to a thlrd'
party claim.only in those cases~involvingbdeath_ permanentb
31gn1f1cant dlsflgurement loss.of a body member total dlsablllty
for 90 or more consecutlve days or a medically determlnable
serious and‘permanent ;nJury.' The words "serlous" and "total
disability" shohld be»definedt ‘r—~_~——_f‘s

= P m——— .

Such a tort limitation coupled with a $50,000 benefit

package would be a Very“well'balanCed package.

vExtending No-Fault Coverage to Collision

Whereas balanced‘no fault elsewhere has met w1th
acceptance of the pub11c - 1nclud1ng property damage in the
no-fault law has failed mlserably Personal conversatlons w1th
adJUSters' friends‘and public opinion polls tell us'that'when
people get clobbered by a drunk from the rear end through no 1
fault of theirs, they do. not want to sacr1f1ce thelr $100 or |

$250 deductlble to a theoretlcal System . They want ‘their money

a.8x"
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back. That is understandable. Besides, the problems which
save rise to all of this talk about no-fault to begin with,
wore in the bodily injury area and not found in the property

damage cover.

The Use of Collateral Sources to Help Pay for Injuries from
~Auto Accidents ‘

Automobile no-fault benefits must be primary as to any .

—

other available benefits, if automobile insurers are to implement

sound disability and medicéi‘managemeﬁt strategiééxx Making other
benefits primary over auto insurance benefits also creates great

inefficiencies in claims administration.

‘Most.health insurance‘policies do not céver the fﬁll cost
of medical care. Most contain deductible provisions as well as
co-insurance requirements. When héalth insurance is made primary,
the auto insurer must reimburse the insured for those items of
losses which are not paidrby the health insurer. Accordihgly,
the auto inéurer, as well asvthe health insurer, must establish

a claim file and the auto insurer must investigate those elements

of losses which are not covered under the healtp_insuranéé contract.

On the_other‘hand, no—faultvlaﬁs should proVide forvthe
full reimbursemént of medical iosses up to a certainvaggregaté
1imit. - To the extent that the expensés incurred in any onercaséf'
for the medical care remains within the limit; heélth insurers

do not have td create a‘file if automobile insurance is made

primary. In fact, health insurers would seldom become involved

9%
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Bt B¢ »

{he xelmbursement of.any medlcal losse resulting from auto

'lp,urles 1f ‘the no fault law prov1des for ¢50,GQO*mcdical.andbv

wage'loss[benefltf;“‘;//,é;,,,_ S
It has been alleged that the admlnlstratlve costs of

health insurance are substantlally 1ower than automoblle 1nsurance

land thus, - total 1nsurance sav1ngs could be achleved under a

system which makes health 1nsurance primary. Such assumptlonse‘

are 1ncorrect. Under no fault 1nsurance the‘auto insurers are
required tofprovide not only:medical,benefits Abut'a host of

other beneflts and coverages 1nclud1ng dlsablllty, household

,expenses, replacement services, llablllty ehposure property

damage and collision.. The. 1ncremental adm1n1strat1ve costs

'attrlbutable to medlcal beneflts are cons1derably smaller than,

the cost‘ofjadministering health‘insurance. Accordingly,‘the~

most COSt;efficient~administrative’system‘is the one which

'~ makes automobile insurance primary.

Another:important.reaSOn tobmake automobile insurancev
prlmary is because such . prlmacy allows the auto 1nsurer to k-_'i}
maximize claims management by coordlnatlng medlcal -and wage.‘
dlsablllty beneflts ThlS glves theﬁauto insurer much greater
1ncent1ve to ass1st the 1nJured 1n redu01ng the dlsablllty and
returnlng to. galnful employment .Such coordinationuwould,not
be pOSSlble under a system whlch would make health 1nsurance,'

beneflts prlmary.

10x
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Should PIP Benefits be Limited to the Named Insured, Spouse
and Resident Members of the Families or Extended to all
Occupants of the Insured's Car? _

e beliéve that insurance should follow the automobile
: e

and not the individual in an accident. The present law in New

— :
Jersey provides for the insurance to follow the individual in

an accident. This is inefficient and unfair for two reasons:

* An operator of an automobile is iﬁvolvéd in an accident.
His insurance company must respond by opening ﬁp~g\file,
investigating the liability possibilities, estimatiﬁg and
settling the physical damage:claim and receiving andlpaying
the PIP on the operator. Efficiency then requires that this
same company merely‘receive‘ahd‘pay the PIP claimsigf all the
occupants in the automobilé. Under the present law, if four
passengers are riding with the insﬁred in a car pool and an
accident‘occurs and all of them are injured, it 1is quité
possible that five insurance companies would hecessarily open
up a file and go through the same hotions ts a limited degree
that the original énsurer on the éUtomobile would have had to

do in the first place.ﬁ

* Policyholders want a rating systém whiéhbreflects their
good driving record. Of course, bad drivers do not want to be
‘penalized for their.accidents, however,‘it is extremely unfair
not to charge accident pfone drivers more than those vast

majority of risks which are accident‘'free, thereby making these

1lx
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more responsible driverstsubsidize the poorer ones. Amending
the present New Jersey no fault law to put the rcspon31b111ty ‘
on the vehlcle instead of the 1nd1v1duals would'reflect'the'

proper exposure to 1oss to. each vehtcle 1nsured

. Should No-Fault be Extended to Motorcycles, Trucks, Buses,
" Taxis and other Fleet Vehicles? »

No-fault benefits should nottbe'extended to any other
category than to the private passenger motor vehicle.

‘The present no—fault law w1se1y excludes motorcycles

however, a New Jersey~appe11ate case, Hoglin v. Natlonyld ' f///f

has held that'an injuredomotorcYClist may receive PIPkbenefits
under an avallable automoblle 1nsurance policy. - Iibeiieve, .
that this 1nterpretatlon was unlntended under the orlglnal law
and some amendatory language to the present law mlght be in

order to clarlfy this. .

+

: Truck occupants‘are virtually all oovered under some

form of workers' COmpensation* and therefore there would be».
no need to amend the present law to include trucks As a
matter of fact, to rnclude'trucks‘under the no—fault law: would
reap an unjustifted windfeil to them becauSe'When;they are

involved in an accident, it is almost always attendant with

injury consequences in the private passenger-Vehicle.

'Extending coverage of the no-fault law to buses WOuld
be hlghly unde51rab1e under the present New Jersey statute

whercby insurance. follows the 1nd1v1dua1 Therefore I suggestr
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“that added 1mpetus to an amendment, whlch would amend the no-fault
benefits to follow the vehicle, would correct an inequity in k}
this area, and thereby, ig}ghat_is_gggomplished, and‘only if 04&

that is accomplished, it would be desirable to’include buses’

P

and taxis under the no-fault p}ovisions.

How Much "Fraud and Deceit" in There, If Any -- Particularly
Billing Practices by Doctors and Hospitals Allegedly Inflating
Claims to Raise the Monetary Threshold Above 9200 so Lawsuits
Can be Started. : '

What Has Been the Rate of Increase in Auto Premiums Since
Enactment of '"No-Fault' After Discounting the Inflationary
Factor, and What is the Actual Profit Margin in New Jersey

for Auto Insurer%? _ %38

e

- On these last. two questions, Mr. Chairman, because of ébwg
the‘shortness.of timé to prepare for this hearing,‘and because
these facts dnd data are not 1mmedldte1y available, 1 cannot
comment upon them at this time. I have dllected inquiries to
‘our departments that handle‘thése things and ask permission at

this time to follow up on my testimony here with submission into

Q @

the_record of the findings and‘answers to them.

Thank you v%ry'much for thé opportunity to be heard on
this very important subject, and I.Would like to extend the
courtesy of our association and its expértise in any specific
inquiry or information need that this committee may feel

necessary in their deliberations.
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The American Insurance Association is a trade group whose
membership consists of 147 stockholder owned property-casualty
companies doing business in all 50 states. Many of our member

companies do a great deal of business in New Jersey and several

have their home offices located in the state. AIA companies account

for approximately 45% of the éréperty/casualty market in New Jersey,
ihcluding roughly one-third of the automobile business.

We appreciate this opportunity to offer our comhents to :this
study commision and are hopeful that your efforts will result in
an imﬁroved no-fault law that will better serve the needs-of the
New Jersey motoring public. A

Before making any'specific comments on this subject, I think
it is useful to briefly review the originai purpose and intent of
the no-fault concept as it applies to an automobile insurance
reparations system. No-fault came aboutvbecause of serious
criticism of the tort }iability system. That system suffered from
crowded court calendars with delays ©of up to two years in having a
case heard, it was criticized for being too expensive in terms of legal and -
adminiStratiye,costs, for not'returniqg enough of! the brémiuﬁ dollar
to injured auto accident victims, for errcompensating small
claims and seriously undercompensating larger claims and for
only compensating those accident victims proven to be free ffom fault.
No-fault was to improve on the liabilityﬂsystem in that}ggl injured
automobile accident victims would be promptly and fully compeﬁsated,
up to the limits of their coverage, for their economic loss without
regard to fault. Auto accident victims gave up their fight to sue,.'
(only partially under the New Jersey Law with its $200 threshold) |

and possibly reéover,but_gained the right to immediate and full

compensation for medical, wage and other economic loss.
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In order to finance f.his system of compensating all accident
victims for their losses as opposed to Snly compensating those not
at fault or 50% of all accident victims, the expensive process
- of fault determination throughrlitigation had to be eliminated
except for very serious injuries and for lossés in excess of no-
fault coverages. Essentially then, the dollars saved in litigating
liability claims,_ﬁhere only half the victims would be‘compehsated,
were used to pay no-fault benefits to all accident victims. Most
‘actuaries agreed this concept would work, if iﬁ'was stfuéturedbproperly,

and would result in auto insurance premiums €qual to, or léss than,

existing equivalent insurance premiums. (Pre ho-faultmprehiums =
.bodily injury liability coverage‘+‘medicai paymeﬁts coverage +
uninsured hotdriStS coverage -- no-fault premiums for equivalent
coverages = bodily injury coverage 4+ personal Injury Protection
(PIP)); We are convinced the actuaries weréjcorteét and even though
the record has béen muddied sbmewhat by unanﬁicipated ahd unpreceaentedk
inflation over the paét few years the fact remains that ﬁhe no-fault
concept for auto insurance is a better system’both in ﬁerms of
_compenSating auﬁo accident victims and.in terms of favdrably impacting
on auto insurahcé prémiums. | o

I have attached to my Staﬁemeht a”brief sumﬁary indicating
- the impact of no-fault and inflation on auto insurance rates.
The summary indicates that even including rate increases through
March of 1976, auto insurance iates in most no-fault stateé vere
approximétéiy-ﬂm:s§mebor sdmewhat lower than they were under the
fault system. In New Jersey, for exampie, most insurers réduéed
their rates by approximately 27% when no—faultvbécame effective‘

four years ago. GEICO dropped its rates by 33%. Even with increases
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granted since then, average rates for bodily injury insurance are still lower
'today than thgybwere in 1972, ($64.80‘versus $74.29).

The New Jersey no—fault law is working well in one respect in
that it is compensating all aécident victims fully and promptiy
for their economic losses. The law remains defective and imbalanced
however, and while it includes a generous first party benefits package
it does not include a meaningful restriction on lawsuits. Liabil%ty
actions have not been adequately curtailed and the cost of |

litigation and other frictional costs associated with the liability

e

system have not diminished to the point necessaryato adequately offset
the cost of the laws cenerous no-fault benefits and not enough to have é.major impaét
on residual bodily iﬁjury 1iability rates; In essence we have both

a traditional tort syétem énd a no-fault system operating at the samé
time. Such a -dual system is too expensive and cannot continue if the

full benefits of the no-fault law are ever to be felt by New Jersey

motorists.

There is evidence that the number of auté negligencé cases
docketed for the three years after the ﬁo-fault ia& went into effect
have declined five to ten percent. The National Assbciation‘of |
Insurance Commissioners Fast Track Data'also inaicatés that the
pure premium {(which is total 1ossé$, exclusive ofvéll loss adjustment
expenses, divided bylthe number of insured vehicles), for bodily iniﬁry
liability coverage has increased by‘lz;l% since 1972. This is less
than the rate of inflation meaning that the $200 threshold has had
some impact on reducing tort suits. .Nonethéless, there has beena large
increase in liability losses paid and this means the threshold is not

adequate.

17x%




}Additionally, eveh thoUgh'the number Of‘bodily.injury suits
have deciined the aﬁerage payment per claim‘has been steadily
‘increasing with a 25.5% increase from only the end of 1975 to fhe
first quarter of 1977. ($4,303 versus $5,402)

A comparison of the New Jersey results to Michigan's which‘
haé a strong verbal threshold in its law. cleafly demonStrates
the impact of such a threshold on both premiums. and a reduction .-’
in tort suits. While New Jerseys BI pure piemium is now 12% higher
than it was prior,to.thé no-fault law in 1972, ($47.10 inb&nxh 1977
versus $42.00), Michiganfs BI pure premiums show,an'ébsolute reducti6n
of nearly 50% from'its'pre-noéfault level in 1972. ($l8.66 in March
1977 versus $36.26) | |

Thé.explanation for thisvphenomenal'achievement lies in the
‘Michigan laws strong threshold. 1In 1972, a total of 52,i9i claiﬁs
were paid under the bodily injury liability coverége in Michigan.

In the year ending last March bnly 6,518 claims were péid -—- a drop
of 45,673, a staggering 87.5%. New Jersey also experienced a 56%
deéline in frequency of bodily injury liability c1aims_but this is -
not-meaningful in terms of savings when compared with the constant
increase in the size of claims.'

Cleérly, ﬁhat needs.to,be done is for the existiﬁg no-fault
law to be amended replacing the $200 threshold with a verbél or
descriptive provision. Absent inflation, and assuming the existence
- of an adequaﬁe rate, this will impact favorably on future bodily

injury liability premiums.

o
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There are other problems with the Newv&ersey law in addition
to the threshold, one of which is particularly serious. The law
presently requires insurance companies to pay unlimited medical
benefits to its insureds. This requirement has become a difficult
burden for many companies doing business in New Jersey and we propose
that there be a maximum limit of $50,000 on the amount of required
medical expense benefits payable under the law. This change will-
provide adequate coverage from most insureds and permit companies to

offer excess medical payments coverage to consumers who wish to

ES

purchase additional protection above $50,000. At the same time it

will limit the total exposure to an amount any financially re-
sponsible insu;ance company can adequately handle. Such amendment
would also~providé a greater‘element of predictability in the rate
making process that is lacking under present law.

In this regard I would urge the commission to seriously consider
this approach as opposed to the approach taken in Senate Bill 1380.
That proposal has passed both Houses of the legislature bﬁt has.not
yet been signed by the GovernOr, The approach taken in that bill

will not serve toé reduce insurance costs to the public but will

‘spread-the cost over all companies doing business in the state.

The bill will force companies to pay for the lossés of their
competitors and in effect forces larger insurers to subsidize
reinsurance premiums that smaller companies will no longer have

to purchase. It is a mbst undesirable and anticompetitive approach

and we ask the commission to give our amendment in this regard its

‘very serious attention.
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We have other concerns about the no-fault law as well.

One area is that of fraudulent claims. We don't know the extent

‘of it but we would certainly support some mechanism to discourage

such claims. Frankly, part of the problem is existing statutory
provisions penallzlng insurers for delay in payment of claims.

This contributes to the problem by making insurers hesistant about
denYihg claims and it also does not give them prcper time in some
instances to properly‘inﬁestigatewahd“evaluate the merite of a claim.
I would caution the'commissionkhOWeVer, against secting/up some ’
elaborate mechanism té handle this problem. - Any'solgtionvmust be- |
cost.effective, that is it must not cost mOrewor_evenmas much as
present'loSses resultiﬁg‘ffom\f:audulent claims.

Clearly something is‘wrong with the sYstem, PIP pure premiums
increased 32.7% from first quarter 1976 to 1977 and the average
PIP loss went up 17.3% for the same\pericd. This is compared to a
ccuntrywide increase of 22.1% and 5.9% respectively. BI pure premium
and average loss for the same perlod increased 12.2% and 19.1%. .
Countrywide the same flgures are 7.6% and 10. 7% Part of the

explanation for this is a weak threshold w1th other reasons belng

a high benefits package, over utlllzatlon of auto 1nsurance 1nﬁu¢1a1ami
outright fraud. - o . : “'. o , )

i
|

|

included motorcycles under the no-fault law. We feel this was not :

Another concern we have is that of a recent court decision which

the original intention of the legislation, with good reason, and

" 'we think the law Should.beAamended.clarifyinq this exclusion.

20x



During the past year, in conjunction with the other tfade
associations and State Farm, we have made our-owh independent
study ef the New Jersey no-fault law:and have prepared certain
amendments to the law; some of which I have discussed in my
statement. of partlcular importance is the language creating a
verbal threshold, the language limiting medical benefits payments to
$50,000 and the excluslon of motorcycles. In all there are nine ]
amendmentsbsome substantive and some technical and I am‘making them
available to the comaission. I might add that this language has
been'earefully drafted by insutance ekperts who\are involved in the
actual day to day procees of handling c1aimst I must emphasize-that
the creation‘of a verbal threshold is a most difficult undertakingt
and words must be chosen carefully so as not to encourage the
very lltlgatlon the no-fault concept is 1ntended to reduce to a‘b‘
minimum. This language has been drafted spec1f1cally with regard‘
to the handling and administration of claims and with regard to
minimizing litigation. |

' We appreciate this opportunity to comment and we will be
glad to try and provide the commission with any additionai infotmation

you may require.

' GEC/dgd

- 7/71
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NEW JERSEY DEPART:ENT OF INSURANCE

AUTOMOBILE BODILY INJURY LIABILITY

PRIVATE PASSENGER CARS

PAID LOSSES PER INSURED CAR YFAR ENDED

Year - ' Number of Paid v Avérage Pziyment Average Payment ’

' Ended . Claims Per 100 Cars o Per Clgim s Per Car
December 31, 1973 . 2,13 N 1,798 ‘k$38.30
- December 31, 1974 T 1es | 2,202 36.33
December 31, 1975 ;iﬁ‘_ 1.27 B | 2,811 35.70
June 30, 1976 B R 3,196 | 36.11
38x .
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Ycar
Ended

December 31, 1973
December 31, 1974
vDeccmber 31, 1975

June 30, 1976

March 7, 1977

NEW JERSEY DEPARTHENT OF INSURAMNCE

AUTOMOBILE PROPERTY DAMAGE LIABILITY

PRIVATE PASSENGER CARS

PAID L.OSSES PER INSURED CAR YFAR ENDED

Number of Paid -

Average Payment.

Average

Claims per 100 Cars

7.52
7.98
8.16

8.11

39x%
D

Per Claim - Payment Per Car
366 $27.52
376 30,01
431 34.35
439 35.60




‘March 7, 1977

New Jersey Department of Insurance

Average Insurance Cost Per Car

Comvanies Using Rates of Insurance Services Office

1972 1977 Change
Bodily Injury 15/30 Limits . 874.29 $64.80 -12.83  22%
Personal Injury Protection/ 35.34
$5,000 Medical Payments 12.52 . i o 12%
Total 86.81 - 100.14  +15.4
Property Damage $5,000 38.34 53.53  +39.6
Total Liability 125.15 153.67 +22.8
v s v _ :
Collision $100 Deductible : 63.30 ~108.97* +72.1
Comprehensive ACV . ' 19.57 . 26.13* +33.5
i L _ , . 65%
Total Physical Damage 82.87 135.10 +63.0

Total All Coverages 208.02 288.77  +38.8

NOTE: Bodily Injury rates were reduced and Medical Payments charges
were eliminated January 1, 1973.

*Reflects rate increases and higher premiums due to higher
cost of cars. o : :

$200 dedﬁctible collision coverage is marketed since March,
1976 with a cost reduction of approximately $32. -
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COMPARISON OF BODILY INJURY CLAIM FREQUENCIES FOR INDICATED YEARS IN STATES WITHOUT A
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4 JERSEY DEPARTMENT OF INSURANCE

BASED 'UPON THE EXPERIENCE OF ALL COMPANIES IN. EACH STATE AS COMPILED BY INSURANCE SERVICES OFFICZ AND
MTIONAL ASSOCIATION OF IVDBPINDENT INSURERS :

Sheet
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WEW JZRSEY DEPARTMENT OF INSURANCE

RASED UPON THE EXPERIENCE OF ALL COMPANIES IN EACH STATE AS COMPILED BY INSUPANCE SERVICES OFFICE AND

Tewe
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- LA DIVISION - SUPERIOR AND COURTY COURTS.

TOTAL AUTO NEOLIGENCE CASEB ADDED
“AS A PERCESTA0Z OF ALL CIVIL CASES ADDED*
‘COUNTY-S7-COUNTY DATA COURT YEARS 1970-1976

Court Yoars Ending August 31

comm 1970 Y ionYire ¥ ¥ agm 1915 107
CAtlantic | 478 | Shkg | 48R | | Mg | es | 3ug | 3%
Bergen so5 | 535 | s18 | | kod | | m3% | se8 | 30% |
Burlington| 567 | 60% | 55% | | 53% | | s1s | kg | k3s |
Camden | 698 | 658 | 623 | | s8% Toug | 88% | 538
Cepe vey | 333 | 343 | 343 | 316 { | eug | 198 | 228
Cunberlend| 644 | 63% | 553 | | s50% | s | g | b3
Essex | 513 | 523 | 478 usg | ks | wss | mg |
Gloucester| 64% | 66% | 6us | - 625 628 | 535 | 514
Hudson -56% | 558 558 | B 535 >‘53% 52% | 483
Hunterdon 41%?_‘ - 459 ‘f 345 : ', o 36% : 31% 30%7 - 28%
Mercer 555 | s63 | sag | | ses 18% | k2% | beg
macresex | 68z | 655 | 663 | | ez | | s1e | ses | sug
~ Monmouth ’\61¢ ] 58% ‘59%,‘  ‘ ~585~“,v , ‘51%“ 483 | k6¢7:
Morris | ko | sif | so | srg || wsp | 33| mg|
Coceen | 578 | 53% | ses | 515 | | usg | mog | 37%
Péssai¢ se% | 508 | a5 | ' b | ] keg Yog hog
Satem 505 | 555 | 518 | | 39% | | Mm% | 36% | 203
somersct | 394 | 4% | 39% 37 | | 313 | 308 | 333 |
Sussex 53% | 4hg | hsg | 3% | 33% | 29% | 23%
- Union s6% | shig | 533 | | ses | | uop | ars | asg
 Warren kg | omg § 608 | | 3tg | | 328 | oug| 233
oonnn 563 | s6% | 538 | ses | | wsp | wmg| usg

& County percentages calculatcd by divid;ng total auto ncgligencc CLIeR .
~edded (now as weéll as reinatatcments ) in the county by the total of ulli
civil cascs added in the county ror each court year.

State Total percentage calculeated by dividing the State Totnl of euto
negligence ceases added (nzw a3 well &as rein,tutemnntq) by the Statc
Tota’ of all civil edded ror cech court yeor, -

)/ Datn on casesn added for court years IQYO 1973 ‘exaludes crros ndded by
tranafer or veinstatement. These rsinstatemsnts and transfers rcprcacnt~
ed such e noplipidble proportion (0.5%) of all crass added, their
exclusion will not significently daffect this, Enalysis of charginn :
poreenteses of &L ne ”libCH\P canae eddod rolat;vo to toful c‘vil

cases - addsd,
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COUNTY DISTRICT COURTS

NEY AUTO KREGLIGENCE COHPLAINTS FILED (INCLUDIMTG REINSTATEAENTS)

AS A PERCENTAGS OF ALL COMLAYITS ADDID®

COUNTY-BY~COURTY DATA COURT TRARS 1970-1976 o
’ Court 7ears Ending August 31

COUnTY 1970 1971 1972 1973 19741975 . 194
Atlantic 8.73 | 9.3%| 7.5% 7.7% 5.5 | 3.4%8 | 2.9%
Bergen 12.0% | 11.7% | 11.3% 9.5% 6.45 | k7% h.ls%;
Burlington| B.5% | 7.73| 6.7% 6.0% 5.1% | 4.2% | 2.9% |
Canden 9.8% | 8.4%| 8.2% 7.8% 6.4% | .08 | 3.3% |
Cepe May 7.4% | 7.28 ) 8.0% . 5.8% 3.43 | 2.8% | 3.0%
Cumberland| 8.5% | 8.14| 7.5% 7.6% 5.28 | 4,19 3.3%
Escex 11.0% | 10.03 | 9.3% 7.6 T6.25 | b.o% | 419
Gloucester |- 8.3% 8.3% | 8.0% 8.0% '5.8% | 3.9% 3.1
Hudson 10.4% | 10.0% | 9.5% 8.5% 7.3% | 5.7% | 5.59
Hunterdon | 5.68 | 5.79| b.6% 3.8% 3.0% | 2.8% | 2.7%
Mercer 9.2% 8.48 | 7.9% 6.53 5.13 | 3.3% 2.5%
Middlesex |12.4% | 10.79| 9.8% 9.L% 7.1% | 5.3% L4
Monmouth 12.0% | 9.53| 7.8% 8.0% L83 | 4.3% 3.0%
Morris 9.63 9.9% | 8.6% 7.0% 5.2 | L.6% | 3.83
Ocean 9.8% | 8.5%5| 6.6% 7.3% 454 | 3.6% | 2.6%
Passalc 9.7% | 10.5% | 10.9% 8:3% 5.85 | 5.1 | 4.4%
Salem 2.9% | 2.5%| 3.0% 2.7% 2.2% | 2.2% 1.0%
Somerset | 9.7% | 9.1%| 7.6% 6.1% 5.59 | 3.9% | 3.8
Sussex 7,%% 6.35 | 6.8% 5,45 hhg ) 2,83 | 2.3%
Union 14.68% | 12.8% | 12.65 : 16.6% - 8.8 | 5.9%5 | 6.1 |
Warren 9.6% | 7.1%| 6.7% 7.3% n.6% | nag | 2.62
gggff“ 10.7% | 10.0% | 9.4% 8.1% 6.8 | 473 | hoog

& County porcentages calculeted by dividin; now euto nezligence complaints

£ilcd (1nglu§1ng tranafersg and ¢xcluding reinstatemcents
the total of &ll coxpleints addecd for each court ycar,

in the county by

State Total perccntage calculated by dividing the State Total of new
auto negligence complaints filed (including treusfers and exzluding
roinstateuents) by tha Stete Total of cll cuiplaints added for cach
court yeayt,
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Examining the data for the County District Courts, total auto negligence complaints )
added (inclﬁdinq reinstatements) for court years 1970-1972 amounted to 89,076 out of a total
. of 692,252 of all complaints added. For court ycars 1974-1976, total auto neqgligenco complainis
amounted to 52,192 out of a total of 835,522 complaints saddcd. ‘Thus, for the threu yoarn
prior to the enactment of this lcgislation, auto negligence complq}ntn represented 12,9 per ‘cent
of the total complaints added, while, for the three full years aftcr the enactmont of this
lcgislgtion, auto neqgligence complaints comprised only 6.2 per cent of the complaints. added
in the District Courts. It should also be noted that the number of total auto negyligence
complaints added averaged 29,692 for 1970-1972 (pre-enactmecnt} and 17,397 for 1974-1976

(post-enactnent).

Examining new auto complaints filed (including transfers and excluding reinstatements)
a similar patte;;_emergcs of a decrcasing proportion of auto negligence cases to total District
Court complaints added. New auto negligence complaints filed for court years 1970-1972
amounted to 69,265 out of the total of 692,252 complaints added. From court years 1874-1976,
new auto negligence complaints filed amounted to 40,817 out of the total of 835,522 complaints ?
added. Accordingly, for the three years prior to the enactment of this law, new auto negligence
complaints represented 10.0 per cent of the total filings in the District Court, while, for
the three full years after the enactment of "No Fault," new auto negligence complaints
‘represented 4.9 per cent of the total filings. The number of new auto negligence complaints
averaged 23,088 for 1970-1972 (pre-enactment) and 13,606 for 1974-1976 (post-enactment).

‘ COUNTY DISTRICT COURTS
ST Complaints Filed .
- New Auto ~ Total Auto
New . ' "Neg. Complaints Neg. Complaints
' Auto Neg. Inactive Total Total As Percentage As Porcentaqaoa
Court Year " Filed Auto Neg. Auto Neg. ‘Of All ‘ O0f Total Of Of Total Of
Ending (Including Complaints- Complaints Complaints All Complaints All Complaints
August 31 Transfers)'sy/ Added gy Added 5/ Added Added = - Added
1970 ‘ ‘23,120 5,503 28,623 215,491 ) . 10.7% ) 13.3%
1971 ’ - 23,714 7,412 31,126 237,548 - 10.0% . : 13.1%
1972 22,431 .- .6,896 29,327 239,213 . 9.4% 12.3% [
. \ , -
19738/ ) 20,292 6,333 ' 26,625 251,743 ‘B.1% 10.6% |
1974 15,948 5,048 20,996 260,664 : 6.1 . B.1%
1975 13,154 3,480 116,634 280,941 4.7% ) 5.9%

1976 11,715 2,847 14,562 293,917 ) 4,0% - %.0%

Conclusgions
This caseload data supports the conclusion that the proportion of automobile negligence

cascs relative to the total caseload has diminished since the "No Fault® law went ‘into effect.
This is true both in the Law Division of the Superior and County Courts as well as in the
County District Courts. The number of auto negiligence cases filed has decreasecd also: a slight
decrease in Superior. Court auto negligence cascs added and ‘a substantial decrcase in complaints
filed in_Epg Cougty D{ggrict Courts. County-by-county data presented on the following three
52?::132520f:iio:ztzlczzgfg?gnF pattern: the proportion of auto negligence cases added

-h ses added has decreased in both civil courts for every county.

Althouah these decrcases have occurred since the "No Fault"™ law went into effect, it

would be inaccurate to attribute these decreases solely_tovthékeffect of the "No Fault” law.

In order to state precisely the cf{fect of this law on the courts, it would be necessary to
review individual cases as well as define, quantify, and statistically eliminate all interactind
- factors which could affect the filings of automobile negligence cases. These factors include
increases in autonobile reqistrations, changes in the amount deductable for cach collision,

the gasoline shortage and the subsequent reduction of maxinun speed limits, increased safety
equijment in .cars, changes in the law or the amount of other litigation being filed in these
court;, as well as changes in policy by insurance companies processing claims. In the County
District Courts, for c&nmplc*\ihgkgLaaatéf\duciiﬂg_in\automnhi1e npq{igcncc filings-may. be )

in part attributable te Uhe present $200 minimum threstiold fo: special Hodical costs. 7/
st

-_—

e e

§/ﬁbous rot include auto neqgliqence cbmplaintﬁ filed in the Small Cluiims Division.
&/ Law became effective Januvary 1, 1973, = : ) ' ’
gy MW.J.S.A. 39:6A-8. '
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. TRENDS IH FI1LLwW
BEFOKE AND AFTER THE ENACTHENT OF %0 FAULT LEGISLATI

‘The New Jersecy Automobile Reparation Reform Act, generally referred to as the “No Fault"
law, went into effect on January.l), 1973. See N.J.S.A. 39:6A-1 et seq.

Data on auto negligence cases added in the Law Division of the Surerior and County Courts
.and auto negligence corplaints filed in the County District Courts zre presented below for
the three court years prior to the enactrment of this legislation (1970-1372), court year 1973
during which the law went into effect in midyear, and the three court years after the “"No Fault
law went into effect. )

Data on auto negligence cases added in the Law Division of the Superior and County Courts
includes new cases as well as cases added by transfer or reinstatement fcor the couxrt years
ending 1974-1976, while data on cases added for the court yecars endirg 1370-1973 includes new
cases only. Reinstatements and transfers for .court years 1970-1973 armcunted to such a negligi!
portion of ell cases added that their exclusion will rot significently &= fect this analysis
of changling percentages of auto negligence cases adced relative to total civil ceses added.=

Data on auto negligence complaints filed in the County District Courts has been provided
both with and without cases reinstated, since such reinstatcments represent.a sizeable pro-
portion of all auto negligence complaints added. . .

It is assumed, but cannot be demonstrated without a case-by-case review, that reinstatemen
reflect duplications of filings during the same or prior yeers.

Both the data on cases added. in the Superior and County Courts and complaints filed in
the County District Courts reflect that auto negligcence cases -have become a smaller portion
of the total civil caseload after the enactment of this law thqn thcy were before the law
went into c¢ffect.

Law Division--Supberior and. Countv Courts

Examining data from the Law Division of the Supérior and County Cour ts, auto negligence
cases added for court years 1970-1972 amounted to 53,282 out of a total of 96,758 of all civil
cases added. For court years 1974-1976, auto negligence cases added amounted to 47,533
out of a total of 105,355 of all civil cases added. Thus, fcr the three full years prior
to the cnactment of this law, auto negligence cases represented 55.1 per cent of the total
civil caseloal added, while, for the three full years after the ena:tment of this legislaticn,
auto negligence cases represented only 45.1 per cent of the total civil caseload. It should
also be noted that the number of auto negligence cases added averaged 17,763 for 1970-1972
‘{pre-enactment) and 15,851 for 1974-1976 (post-enactment).

LAW DIVISION OF THE SUPERICR AND COUNTY COURTS
Cacos hdded 2/

. ‘ . ‘fotal futo
" .Neg. Cases
. Added As
Court Year Total Auto Total of Percentage ’
Ending . Neg. Cases All Cases.. ._ ., Oof A1ll
August 31 __hddea2/ 4/ nadea 2/ 4/ ‘ Cases Added
1970 ‘ . . 1s,772 o 33,646 N - 55.8%
1971 17,981 32,190 : 55.9%
1972 - ;o 16,536 . 30,922 T 53.5¢%
1973 3/ . 16,343 ‘ 31,595 s1.7v 7
1974 15,591 ‘ . 32,168 L 48.5v"
1975 15,956 36,201 : 44,18

1976 16,006 : 36,966 C - 43.3%

l/ Cavou ascdded by transfer or rolnstatoment in the law Division of theo Superior and County
.Courte repreoentod only 0.5% of the total civil ceseload for the court yerrs ending 1970-197

P L e ——

2/ A case {s added to the calendar whon the fliat enswer is f}‘od, R.é4:36-2,

1/ liaw becane e¢ffective January 1, 1973,

4/ Data on cases added for court years 1“70 1573 exﬁTdec caded added Lty trarster or refnslate~
ment, Sec 1/ supra.’ . '






