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Bill of Complaint, Filed December 15, 1926. 

IN CHANCERY OF NE,iV JERSEY. 

To his Honor Edwin Robert vValker, Chancellor 
of the State of New Jersey. 

The complainants, Fred I{ienzlan and Percy 
L. Matthews, residing in the Borough of Keans-
burg, 1\1:onmouth County, New Jersey, 1·espectfully 
show that: 

FIRST CA USE OF ACTION : 

1. On or about the 27th day of August, 1926, 

10 

the Board of Education of the Bo1·ough of Keans- 20 
burg, Monmouth County, New Jersey, and James . 
B. McGlashan, of the Borough of Keansburg, 
Monmouth County, New Jersey, entered into a 
certain agreement or contract whereby the said 
James B. McGlashan a.greed to perform certain 
work and furnish certain mate -rials. in connection 
with the installation. of plumbing in a certain 
structure or building which the said Board of 
Education was erectjng, or having erected, and 
which is known as the addition to grade school 30 
building as Francis Pla.ce, Myr tle Avenue, 'l'er-
race Place and Ramsay Ave., in the Borough of 
I{eansburg, Monmouth County, New Jersey. 

2. Between September 20th, 1926, and No-
vember 17th, 1920, inclusive, the complainant, 
Fred Kienzlan, at the request of the said James 
B. McGlashan, furnished labor in connection with 
the actual performanc e of the contract herein -
bef ore mentioned between the said J a.mes B. 40 
McGlashan and the Board of Edu cation of the 
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Bill of Complaint. 

Borough of I{eansburg, the said labor being in 
the value of Two Hundred r:rlu·e·e· Dollars ( $203.). 
No part of the said sum of Two Hundred and 
Three Dollars ( $203) has been paid, and the said 
James B. McGlashan is not entitled to any 

10 credits or deductions. therefrom but the whole 
amount is now due and owing. 

20 

3. On or about the 15th day of November, 
1926, there 'became due and owing to the said 
James B. McGlashan on account of the work and 
labor performed and materials furnished in con-
nection with the aforementioned contract, the 
sum of Five Hundred Forty-eight Dollars and 
Twenty-five Cents ( $548.25) 

4. Subsequent to November 17, 1926, Samuel 
Barron, one of the constables of tlie County of 
:Monmouth and State of New Jersey by virtue 
of a writ of execution issued out of the District 
Court of the Second Judicial District of the 
County of Monmouth, State of New Jersey, 
entered a ca.use of action in which the Keansburg 
Lumber and Supply Company, Inc., was plain-
tiff, and James B. lVIcGlashan was defendant, 

30 levied upon the moneys due to the said James 
B. McGlashan from the Board of Education of 
the Borough of Keansburg, Monmouth County, 
New Jersey, under and by virtue of the afore-
mentioned contract for a judgment entered in the 
aforementioned cause of action amounting to 
$454.04 damages, and $59. 71 costs. 

5. On or· about November 27, 1926, com-
plainant, Fr·ed I(ienzlan, served upon the Board 

40 of Education, of the Borough of l{eansburg, afore-
said, a notice of the amount due and owing to 
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B ill of Coniplaint. 

him from the said James B. :M:cGlashan, as afore-
said, which noti ce was. served in accordance with 
the provisions of Chapter 280 of the La ws of 
New Jersey, for the year of 1918, approved 
l\fa.rch 5, 1918. 

6. The 1\1. O'Neil Supply Company, a. cor pora-
tion , organized and existing un der the Law s of 
the 8 tate of New York, and duly authoriz ed to 
do business in the State of New Jerse y, with 
principal offices at Allenhurst , :Monmouth Coun-
ty, New Jersey, has. served said Board of Educa-
tion of the Borough of Keansburg wit h a not ice of 
a claim arising by re ason of the fu rnishing by 

10 

the said M. O'Neil Suppl y Company to the said 
James B. lVIcGlash an of materials for the per- 20 
formance of the said aforement ioned con tract 
between th e Boa1·d of Education of the Borough 
of Keansburg , Monmouth County, New Jersey, 
and James B. McGla sha n, whi ch claim amounts to 
the sum of Two Hundred Eighty Doll ars and 
Thirty- three Cents ( $280.33) 

Complainant now bring s this action under and 
by virtue of the provisions of the said Chapter 
280 of the La,vs of New J ersey, for the year 1918, 30 
approved March 5th, 1918, and being without 
adequate remedy in the Courts of Law, pr ays: 

( 1 ) That the Board of Education of the 
Borough of I(ean shurg , Monmouth County, New 
Jersey, the Borough of Keansburg, Monmouth 
Count y, New Jerse y, Ja mes B. McGlashan , the 
Keansburg Lumb er & Suppl y Co., a corporation 
organi zed and existing under the Laws of the 
State of New Jerse y, the M. O'N eil Suppl y Com- 40 
pany, a corpora t ion orga nized and existing under 
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Bill of Corn.plaint. 

the Laws of the State of New York , and Samue l 
Barron, 3, Constable of th e County of Monmou th, 
and State of New Jersey , the defendants herein, 
may answer to this Bill of Complaint and each 
statement therein made. 

( 2) That an injunction be issued out of this 
Court restraining the said I{eansburg Lumber 
and Supply Co., Inc., a corporation as aforesaid, 
and Samuel Barron, Constable as aforesaid , 
from proceeding further in connection with the 
levy made under and by virtue of the wr it of 
execution issued out of the District Court of the 
Second Judicial Dis t rict of the County of Mon-
mouth, New J ers ey, in a cause of action wherein 
the l(ean~burg Lumber and Suppl y Compan y, 
Inc., was plaintiff and James B. 1\1:cGlashan the 
defendant. 

(3) That the Court adjudicate and determine 
the rights and claims of the various par ti es in 
and to the said sum of money now due and 
owing from the Bo ar d of Edu catio n of the Bor-
ough of I(eansburg, Monmouth County, New 
Jersey , under and by virtue of the said contrac t 
entered into on the 27th day of August, 1926. 

( 4) That writs of subpoena ma y is sue com-
manding the said defendants, The Board of Edu-
cation of the Borough of Keansburg, Monmouth 
County, New Jersey , The Borough of Keansburg , 
Monmouth County, New Jersey, James B. 1\1:c-
Glashan, The Keansburg Lumber & Suppl y Com-
pany, a corporation organized and existing under 
the Laws of the State of New Jersey, the M. 
O'Neil Supply C'ompany, a Corporation organiz ed 
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B ill of Cornplaint . 

and existing under the Laws of the State of 
New York, and Samuel Bar ro n, a Constable of 
the Coun ty of Monmouth, and State of New 
Jersey, to answer this Bi ll of Complaint, and 
abide by such decree as this Court may make in 
th e premises. 

( 5 ) Tha t the complainant may have such other 
reli ef to which he in equity and good conscience 
shall be entitled. 

S.ECOND CA USE: OF ACTION : 

1. Paragraph One of the First Cause of Action 
is repeated as though the same were her ein 
specifically set forth. 

2. Bet ween the 20th da y of September, 1926, 
and the 13th day of November, 1926, inclusi ve, 
the complainant, Perc y L. Matthews, at the re-
ques t of the said James B. McGlashan, furnished 
labor and materials in connection with the actual 
performance of the contract hereinbefore men-
tio ned between the said James B. McGlashan and 

10 

20 

the Board of Education of the Borough of K eans-
burg, the said labor and material being in the 
va lue of Two Hundred Twen ty -four Dollars and 30 
Fo r ty Cents ( $224.40). No part of the said sum 
of Two Hundred Twenty -four Dollars and Fort y 
Cents ( $224.40) has been paid, and the said 
James B. McGlashan is not entitled to any credits 
or dedu cti ons therefrom, but the whole amount is 
now due and owing. 

3. Paragr aph Three of th e First Cause of 
Action is repeated as though the same were herein 
specifically set forth. 40 
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4. Paragraph Four of the First Cause of 
Action is repeated as though the same were herein 
specifically set forth. 

5. On or about November 26th, 1926, Com-
plainant, Percy L. Matthews, served upon the 

10 Board of Education of the Borough of Keans-
burg, Monmouth County, New Jersey, a notice of 
the amount due and owing to him from the said 
James B. McGlashan, as aforesaid, which notice 
was served in accordance with the provisions of 
Chapter 280 of the Laws of New Jersey, for the 
year 1918, approved March 5, 1918. 

20 

30 

40 

6. Paragraph Six of the First Cause of Action 
is repeated a~ though the same were herein 
specifically set forth. 

Cmnplainant now brings this action under and 
by virtue of the provisions of the said Chapter 
280 of the Laws of New Jersey, for the year 1918, 
approved ~larch 5th, 1918, and being without 
adequate remedy in the Courts of Law, prays: 

( 1) That the Board of Educa tion of the _ 
Borough of Keansburg, :Monmouth County, New 
,Jersey, The Boroui:d1 of I{eansburg, 1\1:onmouth 
County, New Jersey, James B. McGlashan, the 
Keansburg Lumber & Supply Co., a corporation 
organized and existing under the Laws of the 
State of New Jer8ey, the ~1. O'Neil Suppl y 
Company, a Corporation organized and existing 
under the Laws of the State of New York, and 
Samuel Barron, a Constable of the County of 
:Monmouth, and StatP of New Jersey, the defend-
ants herein, may answer to this Bill of Complaint 
and each statement therein made. 

( 2) That an injunction be issued out of this 
Court restraining the said K eansburg Lumber 
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B,ill of Complaint . 

and Suppl y Co., Inc . a corporation aforesaid, and 
Samuel Barron, Constable as afo resaid, from 
proceeding further in connection ·with the levy 
made under and by virtue of the writ of execution 
issued out of the Di strict Court of the Second 
Judicial District of the County of Monmouth, 10 
New Jersey, in a cause of action wherein the 
l{eansburg Lumber and Snpply Company, Inc ., 
was plainti ff and J ames B. McGlashan, the de -
fendant. 

( 3 ) Th at the Court adjudicate and determine 
the rights and claims of the various parties in and 
to the sa id sum of money now due and owing 
fr om the B oard of Education of the Bor ough of 
K eansburg, Monmouth County, New Jerse y, under 
and by virtue of the said contract entei·ed into 20 

on the 27th day of Aug ust, 1926. 

( 4 ) Th at wri ts of subpoena may issue com-
manding the said defendants, The Board of Edu -
cation of the Borough of Keansburg, :Monmouth 
Conn ty, New Jerse y, The Borough of Keansburg, 
Monm outh County, New Jersey, James B. :Mc-
Glashan, Th e K eansburg Lumber & Supp ly Com-
pany, a corporation organ ized and existing under 
the Laws of the State of New Jersey, the 1\1:. 30 
O'Neil Supply Company, a Corporation organized 
find existing under the Laws of the State of New 
York, and Samuel Barron, _ a Constable of the 
Coun ty of Monmouth, and State of New Jersey, to 
answer this Bill of Complai nt, and abide by such 
decree as th is Court ma y make in the premises. 

( 5) Th at the complainant may have such other 
r elief to which he in equity and good conscience 
shall be entitled. 

vVILLI AM P. BRA UN, 
Soli citor for and of 

Counsel with Compla ina nts. 

40 
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State of New Jersey, 
County of Essex-ss.: 

FRED KIENZLENJ being duly sworn according to 
la,~ on his oath deposes and says that: 

(1) Between September 20th, 1926, and No-
vember 17th, 1926, he furnished at the request 
of James B. McGlashan, certain labor in connec-
tion with the erection of a certain structure or 
building which the Board of Education of the 
Borough of I{eailsburg was erecting, or having 
erected, and which is known as the addition to the 
grade school building at Francis Place, :M:yrtle 
Avenue, Terrace Place and Ramsay Avenue, in 

20 the Borough of I{eansburg, :Monmouth County, 
New Jersey, the said labor being in the value of 
Two Hundred Three Dollars ( $203). 

( 2) Deponent has been informed and verily 
believes that the said labor was performed for 
the said Ja1nes B. McGlashan in performance of 
a certain contract between the Board of Educa-
tion of the Borough of Keansburg, Monmouth 
County, New Jersey, and the said James B. 

30 McGlashan, a copy of which, or what purported 
to be a copy thereof, was exhibited to deponent 
by C. B. Loschen, one of the members of the 
Board of Education. 

(3) On or about November 27, 1926, com-
plainant Fred Kienzlan, served upon the Board of 
Education of the Borough of Keansburg, afore-
·said a notice of the amount due and owing to 

' him from the said James B. McGlashan, as afore-
4.0 said, which notice was served in accordance with 
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Bill of Complaint. 

the provisions of Chapter 280 of the Laws of 
New Jersey, for the year 1918, approved Mar ch 
5, 1918. 

( 4) The said C. B. Loschen exhibited to de-
ponent what purported to be a writ of execution 10 
issued out of the District Court of the Second 
Judi cia l Dis tr ict of :Monmouth County, New J er-
sey, out of a cause of action in which the I{eans-
bnrg Lumber & Supp ly Co., Inc. , was plaintiff, 
and James B. McGlashan, the defendant, for a 
Judgment amounting to $454.04 and costs amount-
ing to $59.71, which writ of execution purported 
to be issued to Samuel Barr on, one of the Con-
stables of the County of :Monmouth, State of New 
Jersey. 20 

( 5) Deponent has also been informed and 
verily believes that the M. O'Neil Supply Company 
has served the said Board of Education of the 
Borough of I{eansburg , New Jersey, with a no tic e 
of claim for materials furnished to the said James 
B. McGlashan in connection with the perfor1nan ce 
of the said contract for the installation of plumb-
ing work in the addition to the grade scho ol 
building located at Fran cis Place, :Myrtle Avenue, 30 
Terrace Place and Ramsay A venue, in the Bor -
ough of I{eansburg, State of New Jersey. 

Sworn and Subscribed to 
before me this 15th 
day of December, 1926. 

J·. C. FITZSIMMONS) 

FRED I{IEN'rZLEN. 

Notary PubJic of New Jersev. 
V 

40 
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State of New Jerse y, 
County of E ssex-ss . : 

PERCY L. MATT.HEWS, being duly sworn accord-
ing to law on his oath deposes and says that: 

( 1) Between the 20th day of September, 1926, 
and the 13th day of November, 1926, inclusive , 
he furni shed at the request of Jame s B. Mc-
Glashan , certain lab or and materials in connectj on 
with the er·ection of a cer tain structure or building 
which the Board of Education of the Borough 
of Keansburg, was erecting , or having erected, 
and which is known as the addition to the grade 
school building at Francis Place, Myrtle Avenue, 

20 Terrace Place , and Ramsay Avenue , in the Bor-
ough of Keansburg , :Monmouth County , New Jer-
sey, the said labor and n1aterial being in the value 
of Two Hundred Twenty-four Dollars and Fort y 
Cents ( $224.40). 

( 2) Deponent has been informed and veril y 
believes that the said labor was performed for 
the said James B. l\!IcGlashan in performance of 
a certain contract between the Board of Educa-

30 tion of the Borough of Keansburg, New Jerse y, 
and the said James B. McGlashan , a copy of 
which, or what purported t o be a copy thereof, was 
exhibited to deponent, by C. B. Loschen , one of 
the members of the Board of Educa t ion. 

(3) On or about Noven1ber 26, 1926, c01n-
plainant, Percy L. ' Matthews , served upon the 
Board of Education of the Borough of Keansburg , 
aforesaid, a notice of the amount due and owing 

40 to him from the said James B. McGlashan, as 
aforesaid, which notice was served in accordance 

.. 
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with the pr ovisions of Chapter 280 of the Laws 
of New J er sey, for the year 1918, approved March 
5, 1918. 

( 4) 'l1 he said 0 . B . Loschen exhibited to de-
ponent what purported to be a writ of execution 10 
issued out of the District Court of the Second 
Ju dicial District of :Monmouth Coun ty, New Jer -
sey, out of a cause of action in which the l{eans -
burg Lumber & Supply Company, Inc., was plain -
t iff, and James B. l\,IcGlashan, the defendant, 
for a j udg1nen t amount ing to $454.04 and costs 
am ounti ng to $59.71, which writ of execution 
purpo rte d to be issued to Samuel Barron, one 
of the Constab les of the County of Mon1nouth, 
S tat e of New J ersey . 

( 5 ) Depon ent has also been informed and 
ver ily believes that the M:. O'Neil Supply Company 
has serv ed the said Board of Education of the 
Borou gh of K eansburg, New Jersey, with a notice 
of clai m for materia ls furn ished to the said James 
B. McGlas han, in connection with the performance 
of the sa id contract for th e installation of plumb -

20 

ing wor k in the additio n to the grade school 
build ing located at F rancis P lace, Myrtle Avenue, 30 
Terr ace Pl ace and Ramsay Avenue, in the Bor -
ou gh of Kean sburg , State of New Jersey. 

PE RCY L. MATTHE1VS. 

Sworn and Subscr ibed to before me this 
15th day of December, 1926. 

J . C. FI TZSIMMONS, 
Nota ry P ublic of New Jersey. 40 
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Endorsed : 

State of New Jersey , 
County of Essex-· ss.: 

10 JOSEPH KOVACH, being duly sworn on his oath 
according to law, deposes and says: I served 
true copies of the within order, Bill and affidavits 
on Patrick Keelan, President of the Keansburg 
Lumber Supply Company, Inc. at Keansburg, and 
on Samuel Barron, at Long Branch, N. J., on 
December 16, 1926. 

20 

30 

40 

JOS'E -PH KOVACH. 

Sworn and subscribed before me this 
27th day of December, 1926. 

E. A. WoRK, 
Notary Public of New Jersey. 

(Notarial Seal) 

13 

Order to Show Cause and Restraining Order, 
Filed December 15, 1926. 

IN CHANCERY OF NEvV JERSEY. 

Between FRED KIENZLAN and 
PERCY L. MA'l'THE,vs, 

Complainants, 
-an d-

IloARD OF EDUCATION OF THE 
BOROU GH OF KEANSBURG , 
lVIONMOUTH COUN'l "'Y, NEW On Bill, etc. 

10 

JER SEY; THE BOROUGH OF 
K0ANSB UR.G, MONMOUTH 
COUNTY , NEW JERSEY; JAMES 
B. lVlCGLASHAN; 'fHE KEANS-
BURG LUMBER & SUPPLY Co., 
a corporation of New Jersey ; 
the M. O'NEIL SUPPLY COM-
PANY, a corporation of New 
y ork, and SAMUlCL BARRON, 
a Constab le of Monmouth 
County, New Jersey. 

Order to Show 
Cause and 

Res t raining 
Order. 20 

Defendants. 

This matter being opened to the Court by 
vVilliam P. Braun , Esquire, Solicitor for and 
of Counsel with Complainant in th e above en- 30 
titled cause, and the affidavits thereto annexed, 
it is on this 15th day of December , 1926. 

ORDERED that the defendants, Keansburg Lum-
ber & Supply Co., and Samuel Barron , show cause 
before the Chancellor, at the Chancery Chambers, 
Industria l Office Building, in the City of Newark, 
County of Essex , and State of New Jersey, on 
the 28th day of December, 1926, at 10 o'clock in 
the foreno on, or as • soon thereafter as counsel 4o 
may be heard, why ·the said defendants should 
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not be restrained and enjoined according to the 
prayer of the Bil], and it is 

FUR'l'HER ORDERED that the said defendants, 
Keansburg Lumber & Supply Company, Inc., and 
Samuel Barron, their agents and servants, in the 

10 meantime and until the further order of this 
Court in the premises, be enjoined and restrained 
from proceeding or attempting to proceed, or 
taking any further steps or actions in or in con-
nection with the levy made by virtue of the writ 
of execution issued out of the District Court of 
the Second Judicial District Court of Monmouth 
County in a cause of action in which the Keans-
burg Lumber & Supply Company, Inc., is the 
plaintiff, and James B. N1cG1ashan, the defendant, 

20 insofar as the said levy made under and by virtue 
of the said writ of execution affects the right, 
title and interest of the said Jnmes B. McGlashan 
in and to any moneys due and owing from the 
Board of Education of the Borough of I{eansburg, 
:Monmouth County, New Jersey, by reason of a 
certain contract entered into between the said 
Board of Education, and the said James B. 
McGlashan on or about the 27th day of August, 

30 

40 

1926, and it is 

FURTHER ORDERED that a true but uncertified 
copy of said Bill of Complaint and affidavits there-
to annexed, and this Order, be served upon the 
said defendants, I{eansburg Lumber & Supply 
Company, Inc., and Samuel Barron. within 5 
days from the date hereof. 

ED,VIN ROBERT vVALI(ER, . 

Respectfully advised: 

ALONZO CHURCH) 
V. C. 

Chance11or. 

15 

Order Discharging Order to Show Cause 
and Restraining Order, Filed December 
31, 1926. 

This matter being opened to the Court by 
"Tilliam P. Bi·aun, solicitor for the complainants, 10 
and the Court having heard and considered the 
ar(J'uments of Ezra ,v. IC:ukus, solicitor for the 
defendants Keansburg Lumber & Supply Co., a 
corporation of the State of New Jersey, and 
Samuel Barron, a Constable of the County of 
l\1onmouth, New Jersey, and ,villiam P. Braun~ 
Esq., solicitor for the complainants, on the return 
of the Order to Show Cause heretofore made on 
the Fifteenth day of December, Nineteen Hundred 
and Twenty Six, and returnable December Twenty- 20 
EiO'hth Nineteen Hundred and Twenty Six, and 

l:) ' 

the Court having been satisfied that sufficient 
cause has been shown, it is on this 31st day of 
Deceinber 1926 ORDERED, that the Order to Show 

' ' Cause and Restraining Order issued and made, be 
and the same hereby is discharged. 

On motion of Ezra ,v. I{arkus, solicitor for the 
defendants, Keansburg Lumber & Supply Co., and 
Samuel Barron. 30 

Respectfully advised: 
MAJA LEON BERRY) 

V. C. 

E. R. ,v ALI{ER, 
C. 

40 
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·Notice of Motion, Filed February 1, 1927. 

To : Fr eel I( icn-z lan and Percy L. M a-tthews, com-
pla.inants a,nd. lVillia .m P. Brwnn, Esq., Solici-
tor for cornplainants, 738 Broa,d Street_, 
Newark, N. J. 

PLEASE TAKE NO'l'ICE that on Thursday, January 
Twenty Seventh, Nineteen Hundred and 'fwenty 
Seven, at the hour of ten o'clock in the forenoon 
or as soon thereafter as counsel can be heard at 
the Chancery Cham hers in the City Hall at No. 
244 Broadway in the City of Long Branch, County 
of Monmouth, New Jersey, I shall apply to the 
Chancellor for an order to strike out the bill of 

20 complaint filed in this case as to the defendants 
the I{eansburg Lumber & Supply Co., a corpora-
tion of the State of New Jersey, and Samuel 
Barron, a constable of :Monmouth County, and I 
shall rely on the following grounds: 

l. The bill of complaint filed herein does not 
set forth any equity as against these defendants. 

2. 'l'he matters and things contained therein 
as concern these defendants, have been adjudicated 30 and are therefore res adjudicata. 

40 

And please take further notice that at the snid 
time and place I ishall apply for a counsel fee 
to be allowed to me by the Court from the 
Complainants. 

Dated, January 19th, 1927. 

EZRA W. ICARI{US, 
Solicitor for Defendants I{eansburg 
Lumber & Supply Co. and Samuel Barron. 

17 

Conclusions, Filed February 21, 1927. 

I{ARKUS & l{ARKUS, for the motion. 

:McDERMOTT, ENRIGHT & CARPENTER, Contra. 

BErmY, V. C.: 

This bill is filed under the Municipal Lien Act 
by two creditors who have furnished labor and 
materials used in the performance of a contra ct 
for a public improvement. 'rhe defendant I{eans-
burg Lumber & Supply Company obtained a 
judgment against the contractor , and the de-
fendant Barron, a constable, by virtue of an exe-
cution issued on said judgment, levied on moneJ,'S 

10 

in the hands of the defendant Board of Educa- 20 
tion and due the contractor. Subsequent to said 
levy the complainants served notice of their Hen 
claim and then proceeded to file this bill. The 
sole question to be determined here is whether or 

· not the judgment creditor is entitled to priority 
of lien over the complainants by virtue of the 
levy under the execution. In my judgment, my 
decision should be controlled by the case of 
Strathniere Lu-m-ber Conipa.-ny v. Sea Isle City, 4 
N. J. Misc. Repts. 687. That case was decided 30 
b,v Vice-Chancell01 .. Inger soll on the authority of 
Al a,clc Manufacturing Co111rpan,y v. Citi zens ' Con,-
struction . Company, 85 N. J. Eq. 331, and cases 
therein cited. · It involved the identical question 
raised in this cause and the decision on this point 
is bindino ' on this court. But it is now urged on b 

behalf of the complainants that Ma ck 1lf amitfa.c-
turing Compa ,ny v. Citi zens ' Construction Com-
pa,ny has no application to the present issue be-

40 cause that decision was made in view of the 
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Oonelitsi ons . 

provisions of the ~Iunicipal Lien Act as it then 
existed and that th e law as it then st ood has been 
materially changed by revision of the Muni cip al 
Lien Act in 1918 ( 1 Cum. Supp. to Comp. Sta te . 
1859). It is argued that as Section 6 of tha t act 

10 provides that lien claimants " shall have priori ty 
over any as signment by a contractor or sub-

* * * t 'th contractor to any third person no w1 -
standing such assignmen t ma y have been made 
prior to the filing of notice by any su ch la borer s" , 
etc., a judgment creditor levying on the fund 
under his execution is not entitled to priorit y, 
because the levy is , in effect , an assignment by 
operation of law, and tha t such assignment by t he 
very terms of the act it self is postponed to t he 

20 claim of the laborer or materialman. 
An examination of the M a,ck Manuf actu rin g 

Company case and cases therein cited, however, 
convinces me that this contention is unsound. 
The controlling reason for that decision was th at 
there was no inchoate right of lien under th e 
:Municipal Lien Act and that that act expres sly 
provided that the lien of the laborer or materi al -
man should attach onl y from the time of it s 
filing. In these respects the Municipal Lien Act 

30 has not been changed. Under t he Mechani cs Lien 
Act the lien of a judgment enter ed on a me-
chanic 's lien claim relates back and takes effect 
as of the date of the commencement of the build-
ing and consequen tl y becomes prior in li en t o a 
levy under a judgment subsequentl y enter ed. By 
the express provi sion of the :Municipal Li en Act 
the claim of the laborer or materialman tak es 
effect as of the da te of the filing of the claim. 
There is no rela t ion ba ck and therefore no in -

40 choate right of lien. 
As to the effect of the levy under exe cut ion as 
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Ooncli1rsions. 

an assig nment with in the mean ing of Section G 
of the :Municipa l Lien Act , I am of the opinion 
tha t if it had been the intention of the Legislature 
to in clude assignments by opera t ion of law within 
this prov ision, appropr iate and unrnis talrn ble lan -
gua ge to accomplish that end would have been 10 
used . At the t ime of this revision t he law had 
been sett led to the effect that levy on personal 
pro perty is seizure of the judgment debtor's right 
at the ti me of delivery of the execut ion to the 
she 1~iff. 

Schneider v. Schmidt) 82 N. J. Eq. 81; 
Agnew v. Paterson B oard of Educa -

tion) 83 N. J . I~q. 49, affirmed Ibid, 
336. 

The levy under the execution here places the 
fun d in custodia legis and the subseq uent filing 
of a lie n claim gives the lien claimants no prior ity 
as to the fu nd seized. I will , therefore, advise an 
or der st riki ng out the bill of compla int as to 
thes e defe ndants. 

I-Ieard F ebrua ry 1, 1927. 
Dec ided Febr uary 19, 1927. 

20 

30 

40 
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Order Dismissing Bill as to Defendants 
Keansburg Lumber & Supply Co. and 
Samuel Barron, Filed February 25, 1927. 

This matter being opened to the Court by Ezra 

10 
,v. I{arkus, Solicitor of the defendants I{eans-
burg Lumber & Supply Co., a corporation of New 
Jersey and Samuel Barron, a Constable of the 
County of Monmouth, New Jersey, and in the 
presence of :McDermott, Enright and Carpenter, 
Solicitor for the complainants, and the Court 
having heard and considered the arguments of 
counsel, and sufficient reason appearing, 

It is on this Twenty-fifth day of February, 
Nineteen Hundred and Twenty-Seven ORDERED 

20 that the bill of complaint filed in this cause be 
and the same hereby is dismissed as to the de-
fendants Keansburg Lumber & Supply Co., a 
corporation of New Jersey, and Samuel Barron, 
a Constable of :Monmouth County, New Jersey. 

30 

40 

It is further ORDERED that a counsel fee of Fift y 
Dollars be and the same hereby is a ·warded to 
Ezra ,v. Karkus, solicitor for the defendants 
named herein together with the defendants ' taxed 
costs. 

On motion of Ezra W. ICarkus, solicitor for the 
defendants I{eansburg Lumber & Suppl y Co., a 
corporation of New Jersey, and Samuel Barron, 
Constable of Mon1nouth County, New Jersey. 

Respectfully ad vised : 

MAJA LEON BEUUY, 
V. C. 

E. R. W ALI{ER , 
C. 

21 

Order Staying Proceedings, Filed February 
25, 1927. 

This matter being opened to the Court by 
:McDermott, Enright & Carpenter, of counse l with 
the complainants, and it appearing that the com- 10 
plainants have filed an appeal from the order 
made in this cause on the 25th day of February, 
1927, 

It is on this 25th day of February, 1927, 

ORDERED that the stay contained in the order 
of this Court made in the above entitled cause on 
the 15th day of December, 1926, be continued 
pending the determination of said appeal by the 20 
Court of Errors and Appeals, or until otherwise 
ordered by said Court of Erro rs and Appeals. 

Respectfully advised: 

MAJA LEON BERRY , 
V. C. 

E. R. ,v ALKER, 
C. 

30 

40 



22 

Notice of Appeal from Order Dated Decem-
ber 31, 1926, Filed March 3, 1927. 

The complainants hereby appeal from the order 
made in the above entitled cause dated December 

10 31, 1926, and from the whole and every part 
thereof, to the Court of Errors and Appeals in the 
last resort in all ca uses. 

20 

30 

40 

McDERMOTT, ENRIGHT & CARPENTER, 
Solicitors for and of Counsel 

with Complainants. 
Dated, Feby. 1, 1927. 

I conceive there is good cause for appeal in the 
above stated cause. 

JOHN M. ENRIGHT, 
Of counS€l with Complainants. 

Endorsed: 

We hereby acknowledge service of the within 
notice of appeal this 28th day of February , 1927. 

KARI{US & KARKUS, 
Solicitors for def end ants The 

Keansburg Lumber & Supply 
Company and Samuel Barron. 
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Notice of Appeal from Or4er Dated Feb-
ruary 25, 1927, Filed March 3, 1927. 

The complainants hereby appeal from the final 
order or decree made in the above entitled cause 
on , 1927, and from the whole and 10 
every part thereof, to the Court of Errors and 
Appeals in the last resort in all ca uses. 

McDERMOTT, ENRIGHT & CARPENTE R, 
Solicitors for and of Counsel 

with Complainants. 

Da ted, , 1927. 

I conceive there is good cause for appeal in the 
20 above stated cause. 

JOHN M. ENRIGHT, 
Of counsel with Complainants. 

·Endorsed: 

We hereby acknowledge service of the within 
notice of appeal this 28th day of February, 1927. 

I{ARKUS & KARK US, 30 
Solicito rs for defendants The 

Keansburg Lumb er & Supply 
Company and Samuel Barron. 

40 
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Amended Notice of Appeal from Order 
Dated December 31, 1926, Filed April 
15, 1927. 

IN CHANCERY OF NEW JERSEY. 

10 Between FRE.D KIENZLAN and 
P ER.CY L. 1\1:ATTHIDWS, 

Com plain an ts, 

and 

BOARD OF EDUCATION OF THE 
BOROUGH OF !{EANS.BURG, 
:MONMOUTH COUNTY, N EvV 
JERSEY; BOROUGH OF KEANS-
BURG, MONMOUTH COUNTY, 
NEW JERSEY; JAMES B. Mc -

20 GLASHAN, THE KEANSBURG 
LUMBER & SUPPLY COMPANY, 
a corporation ; 'l,HE 1\1:. O'NE IL 
SUPPLY COMPANY, a corpora-
tion, and SAMUEL BARRON, 

Defendant s. 

62-6 48 

On Bill , &c. 

Amen de d 
Noti ce of 

App ea l. 

The complainants hereby appeal from the or der 
made by the Chancellor in the above entitled 
cause, on the advice of Vice Chancellor :Maja 

30 Leon Berry, dated December 31, 192,6, and · from 
the whole and every part thereof, to the Cour t of 
Errors and Appeals in the last re sor t in all 
causes. 

McDER~IOTT , ENRIGHT & CARPENTER , 
Solicitor s for and of Coun sel 

with Cmnplainan t s. 

Dated, March 15, 1927. 

I conceive there is good cause for appeal in t he 
40 above stated cau se. 

JOHN l\i. ENRIGHT , 
Of Coun sel with Com plainan ts. 

25 

Amended Notice of Appeal from Order . 

Endorsed : 

We hereby ac kn owledge service of the within 
n otic e of ap pea l (amended) th is 22nd day of 
Ma1~ch , 1927. 

K AR K US & KA RI {U S , 10 
Soli cito r s for defendants Kea ns-

burg L umber & Supply Company 
and Samuel Barron. 

Amended Notice of Appeal from Order 
Dated February 25, 1927, Filed April 
15, 1927. 

I N CH ANCE R Y OF NE"r JERS E Y. 

Be twe en FRED K IENZLAN and 
P ERCY L . 1\1:ATTHE,WS, 

Com plain a n ts, 

an d 

B OARD OF E DUCATION OF THE 
BOROUGH OF K EANS BURG, 
~I0NMOU TH COUNTY, NEW 

62- 648 

On Bill, &c. 

20 

J ERS.EY; B OROUGH OF K EANS-
BURG, MONMOU TH COUNTY, 
NEW J ERSEY; JA MES B . Mc -
G LASHAN, THE. KE ,ANSBURG 
L UM BER & S UPPLY COMPANY, 
a cor por a t ion; THEM . O'NEIL 
SUPPLY COMPANY, a corpora -
t ion, a nd SAMUEL BARRON, 

Amended 
Notice of 30 

Appeal. 

Defen da n ts. 

The com pl aina n ts hereby appea l from the final 
ord er or de cree made in the above entitled ca u se 
by t he Cha n cellor, on the advice of Vice Chan - 40 
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Amended Not ic e of Appea -l fro m Ord er. 

cellor Maja Leon Berry, dated February 25, 1927, 
and from the whole and ever y part thereof, to the 
Court of Errors and Appeals in the last resort in 
all causes. 

McDER~iOTT, ENRIGHT & CARPE NTER , 
Solicitors for and of Coun sel 

with Complainan t s. 

Dated, March 15, 1927. 

I conceive there is good cause for appeal in the 
above stated cause. 

JOHN ~I. ENRIGHT, 
Of Counsel with Complainan t s. 

Endorsed: 

vVe hereby acknowledge service of the within 
amended notice of appeal this 22nd day of l\'Iarch, 

1927. 
KARKUS & KARK US, 

Solicitor s for defendants The 
Keansburg Lumber & Supply 
Company and Samuel Barron. 
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Petition of Appeal from Order Dated Decem-
ber 31, 1926, Filed April 15, 1927. 

NE W J E R SEY COURT OF E RROR S AN D 
AP P EALS . 

FRED KIENZLAN and PERCY L. 
MA TTHEWS, 

Comp laina nts -Appellants, 

- against -

B oA RD OF ED UCATION OF THE 
B OROURH OF K EANS.BURG, 
JAMES B. MoGLASHAN, 
K EANSBURG LUMBEIR & SUPPLY 
COMPANY, M. O'NEJL SUP-
PLY COMPANY and SAMUEL 
B ARRON, 

Defendan ts -A ppellees . 

On AJ)pe-al 
fr om 

Chan cery. 

Peti t ion of 
Appeal. 

T o th e H onorable the Court of Erro rs ancl Ap -
peals in the last resort in aU cait-Ses: 

Th e pet iti on of Fred Kienzlan and Percy L. 

10 

20 

Matt hew s, th e appella nt s in the above enti t led 
ca.use, re spect fu lly shows: that your petitioners 

30 find them selves aggrieved by an order made in the 
Court of Chancery by his H onor the Chance llor 
on the advice of Vice-Chancello r Maja Leon 
Ber ry, dat ed Decemb er 31, 1926, in a cause 
wherein sai d petit ioners are complainants and the 
Board of Ed uca ti on of the Boro ugh of Keam;;-
burg , James B . McGlasha n, Keansburg Lumbe r & 
Su pply Comp any, M. O'Ne ill Supply Compa ny 
an d Samu el Barron are defendants, in this re -

40 
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Petition of Appeal froni Order. 

spect, to wit : that said order discharges the order 
to show cause theretofore made in above cause 
and the restraint therein provided, and permits 
the defendants · or some of them, viz. : Keansburg 
Lumber & Supply Company and Samuel Bar1·on, 

10 constable, to proceed with a certain execution 
against moneys due or growing due from the 
Board of Education of the Borough of Keansburg 
to James B. 1.VIcGlashan, upon which complainants 
claim a prior lien. 

And your petitioners humbly appeal .from said 
· order upon the ground that the said defendants 
should have been restrained pendente lite, pur-
suant to the prayer of the bill. 

Your petitioners theretofore pray that said 
20 order may be reversed and that your petitioners 

may have such relief in the pren1ises as to the 
Honorable -Court shall seem meet. 

McDERMOTT, ENRIGHT & CARPENTER, 
Solicitors for and of Counsel 

with Appellants. 

Endorsed: 

30 Service _of copy of within petition of appeal 

40 

hereby acknowledged March 2,2, 1927. 

KARKUS & KARKUS, 
Solicitors for appellees Keansburg 

Lumber & Supply Company and 
Samuel Barron. 
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Answer to Petition of Appeal from Order 
Dated December 31, 1926, Filed April 
12, 1927. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

FRED KI IDNZLAN and PERCY L. 
~!_A TTHEWS. 

Com plainan ts -Appellants, 
-against-

BoARD OF EDUCATION OF THE , 
BOROUGH OF l(EANSB URG, 

On Appeal 
from 

Chancery. 

10 

JAMES B. MCGLASHAN', 
KEANSBURG LUMBIDR & SUPPLY 
COMPANY, M. O'NEILL SUP-
PLY COMPANY and SAMUEL 
BARRON, 

Ans wer to 
Petitjon of 

Appeal. 20 

Defendants-Appellees. 

The answer of Keansburg Lumber & Sup ply 
Company and Samuel Barron, two of the above 
named appellees, to the petition of appeal of Fred 
Kienzlan and Perc y L. Matthews, the above 
na1ned appellants. 

These appellees, not admitting the truth of all 30 
or any of the matters in said petition of appeal 
conta ined for answer thereto neverthe less admit 
that an order was, on Decemb er 'rhirty First, 
Nineteen Hundred and Twenty Six, made and en-
tered in the Court of Chancery of New Jersey, 
in the above entitled cause, for t he purposes in 
said petition mentioned and as therein set forth, 
but as to the substance and form of said order, 
these appellees beg leave to refer thereto when 
the same shall be produced. 40 
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Petition of Appeal from Order. 

These appellees are advised and believe that 
the said order is agreeable to equity; and they 
pray that the same may be affirmed with costs 
and counsel fee to be taxed in favor of these 
appellees. 

KARKUS & KARKUS, 
Solicitors for Appellees. 

JACOB S. KARKUS, 
Of Counsel with Appellees. 

Petition of Appeal from Order Dated Feb-
ruary 25, 1927, Filed April 15, 1927. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

FRED KIE•NZLAN and PER.CY L. 
MATTHEWS, 

Complainants-Appellants, 
-against-

BOARD OF EDUCATION OF THE 
BOROUGH OF l(EANSBURG, 
JAMES B. McGLASHAN, 
KEANSBURG LUMBER , & SUPPLY 
COMPANY, M. O'NEILL SUP-

On App eal 
fl·om 

Chan cery . 

P et ition of 
App eal. 

30 PLY COMPANY and SAMUEL 
BARRON, 

Def end an ts-Appellees. 

To the Hon.arable the Court of Errors and A p-
pea.ls in the last resort in all ca.'IJ,ses : 

The petition of Fred Keinzlan and Percy L. 
Matthews, the appellants in the above entitled 
cause, respectfully shows: that your petition ers 

40 find themselves aggrieved by a final decree made 

31 

Petit ion of Appe al fro 1n Orde'J'\ 

in the Court of Chancer y by his I-Ionor the Chan-
cellor on the advice of Vi ce-Chan cellor llaja Leon 
B erry, dated Februar y 25, 1927, in a cause 
wherein said petitioners are compl ainants and 
the Board of Education of the Borough of Keans-
burg, James B. Nt:cGlashan, Kea nsburg Lum ber & 10 
Supp ly Company, l\L O'Neill Suppl y Company 
and Samuel Barron are defendan t s, in this respect , 
to wit : that said decree adjudges tha t t he bill of 
co1nplaint be dismissed as to the defendants Keans-
burg Lumber & Supply Compan y and Samuel 
Barron, with costs and counsel fee against the 
con1 plain an ts . 

And your petitioners humbly appeal from said 
decree and every part thereo f, upon t he ground 
that the same is erroneous and tha t said bill 20 
shou ld have been sus tained and t l1e complainants 
given an opportuni ty to pro ve the allega t ions 
thereof upon final hearing, an d that the com-
plainants under the allegations of said bill are 
entitled to the relief against said defendan t s as 
prayed for . 

~lcDERl\IOTT, ENRIGHT & CARPENTER, 
Solicitors for and of Counsel 

with Appellants . 30 
Endorsed: 

Service of a copy of within pet ition of appeal 
hereby acknow ledged ~larch 22, 1927. 

I(ARKUS & I(ARKUS, 
Solicitors for appellees Keans burg 

Lumber & Supply Company and 
Samuel Barron. 

40 
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Answer to Petition of Appeal from Order 
Dated February 25, 1927, Filed April 12, 
1927. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

FRED KIENZLAN and PERCY L. 
MATTHEWS, 

Complainants-Appellants, 
-against-

BoARD OF EDUCATION OF THID 
BOROUGH OF l{EANSBURG, 
JAMES B. l\fcGLASHAN, 
KEANSBURG LUMBE!R & SUPPLY 
COMPANY, M. O'NEILL SUP-
PLY COMPANY and SAMUEL 
BARRON, 

Defendants-Appellees. 

On Appeal 
from 

Chancery. 

Answer to 
Petition of 

Appeal. 

The answer of Keansburg Lumber & Supply 
Company and Samuel Barron, two of the above 
named appellees, to the petition of appeal of Fred 
Kienzlan and Percy L. :Matthews, the above named 
appellants. 

30 These appellees, not admitting the truth of all 

40 

or any of the matters in said petition of appeal 
contained, for answer thereto, nevertheless, ad1nit 
that a decree was, on February Twenty Fifth, 
Nineteen Hundred and Twenty Seven, made and 
entered in the Court of Chancery of New Jersey, 
in the above entitled cause, for the purposes in 
said petition mentioned and as therein set forth, 
but as to the substance and form of said decree, 

33 

Answer to Petition of Appeal f r01n Order. 

these appellees beg leave to refer there to when the 
same shall be produced. 

These appellees are advised and believe that the 
said decree is agreeable to equit y; and they pray 
that the same may be affirm ed with costs and 
counsel fee to be taxed in favor of these appellees. 10 

l{ARI{ US & KARI{US, 
Solicitors for Appellees. 

JACOB S. ICARKUS, 
Of Counsel with Appellees . 

20 

30 

40 



N rtn ~rrnry Q!nurt nf 1£rrnrn 
auh .Appraln. 

On Appeal from the Court of Chancery. 

Between 

FRED l( IENZLAN and P1m cY L. MATTHEWS, 
Complainants-Appellants) 

- and -

BOARD OF EDUCATION OF THE B OROUGH OF 
KEANSBURG, et als .) 

Defendant s-Appelle es. 

BRIEF FOR COMPLAINANTS. 
APPELLANTS. 

The appeals in this case bring up an order of 
the Court of Chancery advised by Vice Chancellor 
Berry, made upon order to show cause, denying a 
r est raining order pendente lite J. also a final decree 
dismissing complainants' bill on the same grounds 
as moved the Court to deny the preliminary 
restrain t . 

The final decree dismissing the bill was made 
on motion without final hearing, and the sole 
question involved is the proper construction to 
be given to the present :Municipal Lien Law, 
Chapter 280, Laws of 1918. 

The bill shows t hat the defendant, James B. 
McGlashan, entered in to a contract with the Board 
of Edu cation of the B orough of K eansburg, under 
date of August 27, 1926, for the erection of a 
public school building. 
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Complainant ICienzlan performed labor between 
September 20th and :November 17th, 1926, in the 
erection of the building for the contractor Mc-
G1::rnhan, for which he has not been paid. 

Complainant Niatthews performed labor and fur-
nished materials between September 20th and 
November 13th, H)~6, entering into the building, 
likewise for the contractor l\IcGl ashan, for which 
he has not been paid. 

On November 27, 1926, Kienzlan served a notice 
of lien upon the Board of Education for the 
money1:, due him, pursuant to Chapter 280, Laws 
of 1918. 

Complainant Matthews likewise served notice 
of lien upon the Board of Education for the 
1noneys due him under date of November 26, 1926. 

'rhere is no question raised respecting the suf-
ficiency of these notices. 

Defendant M. O'Neil Supply Company ha s like-
wise served a notice of lien upon the Board of 
Education for the amount alleged to be due to it 
for 1naterials furnished toward the performance 
of the contract, which materials were likewise 
furnished to the contractor McGlashan. 

Defendant Barron, as Con stab le, subsequent to 
the furnishing of the labor and materials of the 
complainants, but prior to the service of notice 
of lien therefor, levied an execution on the moneys 
alleged to be due t o the contractor l\icGlashan 
from the Board of Education under said cont ract, 
which execution issued upon a judgment re covered 
by the Keansburg Lumber & Supply Company 
again1:,t 1\1:cGlashan. 

The moneys due to Keansburg Lun1ber & Supply 
Company, for which said judgment was re covered, 
have no relation to the public improvement in 
question. 

It is alleged that a sum of money became due 
on or about November 15, 1926, to the cont ractor 
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McGl ashan from the Board of Educat ion (p . 2, 
par. 3 ) , but the amount thereof appears to be in -
sufficient to pay the cla im s of the complainants 
and the M. O'Neil Supply Company, due for labo r 
and ma terials. 

Complainants file the ir bill for relief under the 
provis ions of the Mecha ni c's Lien Act, praying 
that the Cour t may adj udicate and determine the 
rights and claims of the various parties in and to 
the moneys due from the Board of Edu cation t o 
the contractor McGlasha n, and that the defendan t s 
San1uel Barron, Constab le, and Keansburg Lum-
ber & Supply Company, Inc., 1nay be restrained 
fr om proceeding under the levy upon the judg-
ment of Keansbur g Lumber & Supp ly Company, 
Inc., against said fund. 

Upon the continued hearing upon the order to 
show cause with prelim in ary res t raint, the Court 
made its order Dece mber 31, 1926, discharging the 
order to show cause, and thereafter counsel for 
the Constable and judg ment credi tor moved to 
dismis s the bill for lac k of equity, which mot ion 
was granted and an order made Febr uar y 25, 1927, 
dismi ssin g the bill as to the defenda nts K eans -
burg Lumber & Supply Compan y and Samuel 
Barron , Consta ble ( p. 20). 

Thi s order was made upon a memorandum of 
the Vice Chancell or in which he says: 

"T he sole quest ion to be determ in ed here 
is wheth er or not the judgment creditor is 
entitled to prior ity of lien over the com-
plainants by virtue of the levy under the 
execution. In my judgment, my decision 
should be contro lled by the case of St r.a.th-
m,ere Lumb er Compan y v. Sea Is le City) 4 
N. J. Misc. Reports, 687" ( 134 Atl. p. 286 ) . 
"That case was decided by Vice Chancellor 
Ingersoll on the authority of Mack Ma,nu -
fa cturing Company v. Citize ns) Const rue -
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tion Conipany ) 85 N. J. Eq., 331, and cases 
therein cited . It invol ved the identical 
question raised in this cause and th e deci-
sion on this point is binding on this court. " 

The Court then proceeds to apply the rea soning 
of the Mack Ma.nu f acturing Conipany case t o the 
present case notwi t hstanding the change in the 
statute. 

POINT I. 

Under the present Mechanics' Lien Law, 

revision of 1918, the claims of materialmen 

and laborers, upon moneys due a contractor 

for a public improvement, when perfected 

by the statutory proceedings, have priority 

over an execution levied before service of 

the lien notice. 

There can be no doubt that the decision in Mack 
Af anufa .cturing Co. v. Citi zens ) Oons·truction Oorn-
pan y) 85 N. J. Eq. 331, est abli shes the con tr ary 
proposition in appl ying the mechanics ' li en st atute 
as it existed prior to 1918. 

The old statute wa s, however , expressl y repe aled 
in its entirety (P. L. 1918, p. 1049) , and was 
supersed ed by the revision of 1918, Chap te r 280, 
Laws of 1918, pag e 1041. 

This new statute chan ges the old st at u te in 
many respects and was obviousl y designetl t o pro• 
vide a complete legi slative scheme. 

Thi s new stat ut e was in effect at the t ime of 
th e decision in S tr athrnere Lu niber Co. v. Sea Isl e 
City) su,pra) by Vi ce Chancellor Ingersoll , bu t the 
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essential changes in the new law do not appear to 
have been called to the attention of the Vice 
Clrnnccllor, and he decided the case wholly upo n 
t he author ity of the Ma.ck case, as t hough the old 
law were st ill in force . 

There is no doubt t hat the facts involved in the 
pr esent case are essent ially identical with those 
involved in the Stra.tl imere case, and the essence 
of the decision of Vice Chancellor Berry is in-
volved in th e sentence : 

"I t" ( the Stra -tlvrnere case ) "involved the 
ide ntical questio n ra ised in this cause and 
the decision on this point is bind ing on th is 
cour t." 

We conte nd, however , that an essent ial change 
has been made in the statute law respecting the 
pr ior ity of labor and mater ial creditors, for the 
foll owing r eas ons : 

The Old Law. 

Th e old law prov ided, Section 5 (Vol. 3 Comp . 
Stat s., p. 3319 ) : 

"The lien sha ll attach fro m t he time of 
filing thereof to the extent of the liability 
of t he con tracto r for the claim pref erred 
upo n any funds which may be due, or to 
grow due, to said contractor from said" 
(m uni cipa li ty) &c. 

Section 8, page 3321, provided that the Court in 
which th e act ion to foreclose the lien is brought 
shall deter mine the valid ity of the lien, the amou nt 
du e from the debtor to t he contract or , and from 
the contractor to the respec tive cla imants, and 
shall render ju dgment directing the mu nicipality 
to pay over to the clai mants whose claims or liens 
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it shall hol d to be valid and just, ''in th e order of 
the ir priori ty a,s determin ed by said court))) to the 
extent of the funds due from the 1nunicipalit y to 
the contractor. 

Section 9 provi ded that: 

"* * * right s and prior ities shall be dete r-
mined as fallow s : per sons sta ndin g in equ al 
degrees as co-] aborers or per sons fur ni shing 
materials shall have pri ority according to 
th e date of th e filing of thei r liens ). but 
labor er s shall ha ve a Jien prior t o oth er 
lien s, upon filing their notic es," et c. 

There is no pr ovision re specting the st atu s of 
assignees under the con t rac t or. 

Under this statute it was held that the right of 
an assignee fr01n t he contra ct or wa s superior to 
the right of a mechanic 's li en creditor who filed 
his notice of lien subsequent t o the assignmen t. 

Cope v. vValton, Co.) 77 N. J. Eq. 512; 
U. S. F idelit y & Giu1,ranty Co. v. New -

ark ) 76 N. J. Eq. 230. 

Also, tha t the title of a trustee in bankrup tc y 
of the contractor's estate wa s superior to the lien 
claim of laborers and materialmen sub sequen tl y 
filed for labor and ma terials furni shed befor e the 
bankruptcy. 

Garretson v. Cla.rk) 57 Atl. Rep. 414. 

Also , that the title of a receiver of a corporate 
contractor appoin t ed under the New J erse y Cor-
poration Act was superior to lien claims sub se-
quently filed for materials previou sly furni shed. 

Mack v. Citi zens) Const. Co.) 85 N. J. 
Eq. 331. 

7 

The genera l scheme of the old Act was to re late 
all ri ghts of claimants to the filing of the notice 
of li en, and express ly to give claimants priori ty 
according to the dates of filing their respecti ve 
noti ces, and ( as construed by the Courts) to give 
ass ignees, whether by conventional ass ignment or 
by operation of law, priori ty over liens subse -
que ntly filed, although covering pri or work and 
material. 

The New Law-Revis ion of 1918. 

This general scheme has been essentially changed 
by the revision of 1918. 

Sectio n 5 of the 1918 revisi on retains th e lan -
gua ge of the pri or Act, viz. : 

"~I.1he li en shall attach from the t ime of 
the filing thereof * * * up on an y funds 
which may be due, or to grow due, to the 
sa id contractor from the munic ipalit y," etc . 

Secti on 6, however, pr ovides t hat the lien of any 
la borer or ma terialman when filed : 

"shall have pr iori ty over an y assig nmen t 
by a contractor or sub contractor t o any 
thir d person or persons of any money due 
or to grow due to such contractor or sub-
contractor for an y labor or material fur -
nished * * * notwithstanding such assign -
ment may have been made prior to the 
filin g of no tice by any such laborer," et c., 
"provided such money sha ll not have been 
pa id to such assignee at the time of the 
filin g of such notice ." 

Sect ion 10 provi des that the Court of Cha ncery 
shall determine the valid ity of the lien of the 
complainants and defenda nts and all other liens 
whic h may be filed within tl1e t ime prescribed by 
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the Act and the amount due from the municipal-
' ity to the contractor under the contract and from 

the contractor or subcontractor to the respective 
claimants and shall make a decree directing the 

' municipality, out of the moneys due from it to the 
contractor, to pay over to the several claimants 
the sums found due to them respectively upon 
claims for work done and materials furnished in 
the execution of the contract, but, if the amount 
due from the municipality to the contra ctor is not 
sufficient to make such payments in full, 

"then distribution shall be made ratably, 
·without regard to the priority in filing the 
clain1s, * -x- -x- provided, however, that labor-
ers shall have a lien" (prior ) "to other liens 
upon filing notices under thi.s Act at any 
time before payments are due and made , 
and the lien of any laborer filed under this 
Act shall have priorit y over any assignment 
by a contractor or subcontractor to any 
third person * * * notwith standing the as-
signment may have been 1nade prior to the 
filing of the notice by the laborer." 

Section 16 provides that the ter1n "contractor" 
as used in the Act shall be construed as meaning 
the person with whom the contract with the mu-
nicipality is made "his assigns or legal repre-
sentatives". 

It seems to us impossible to give to the lan-
guage of Section 5 of the new Act , providing that 
the lien shall attach fro1n the time of filing thereof, 
the same effect as given to similar language in the 
old Act, for the reason that the new sections of 
the Act now expressly provide that the several 
lien claimants shall be paid "ratabl y, without 
regard to the priority in filing the clailns", and, 
also, expressly provide that the lien, when filed, 
"shall have priority over any assignment * * * 
notwithstanding the assignment may have been 
made prior to the filing of the notice". 

9 

It is plainl y t he in tent of the Legislat ure to 
aboli sh the old rule of pr ior ity dependin g on dat e 
of filing and to put the liens of all claima nt s of 
t he same clas s upo n an equal footi ng , r egar dles s 
of the da te of filin g, and, also, to secur e the benefit 
of the Act to lab orers an d mater ialme n, even 
again st pri or as signments to th ir d pa r ties, so lon g 
a s th e liens are filed wit hin the statutory period. 

Sin ce ass ignments known to the law may be by 
opera t ion of law as well as by conventi onal instru -
men t or other volu nt ary act, an d th e same reason 
exis ts for pre f er ri ng these mechanics' liens to all 
class es of ass ignments, whethe r by operat ion of 
law, or oth erwi se, we subm it t hat th e Act should 
be constru ed to mean that the word "as signment" 
as use d in th e six th sect ion includes assignments 
by opera t ion of law such as lien s and titles ac -
quir ed by levy of executio n. 

vVe fur t her subm it that the pr esent law does, 
in effect, give an in choate r ight of li en, which, 
when perfe cted by th e statuto ry noti ce, r elates 
back to t he doing of the wor k or furnish in g of 
the mat eri al, for any othe r const ru ct ion is incon-
sistent with the express pro visions giving all liens 
of the sam e class equ al pri ori t y, wi th out r egar d 
t o the dat e of filing, and fu rt her prov iding that 
t he liens when filed shall have pri orit y over an te -
cedent assig nments. 

A less signifi can t chang e in the l\1echanic s' Lien 
Law rela t ing to noti ces to the owner was held to 
have such effect in Sl inge r land v. B inns) 56 N. J. 
Eq. 413 (E. & A. ) . 

The decree should, therefore, be reverse ·d 
and the executio ·n creditor and the Constable 
sho·uld be restrained from further proceeding 
under the judgment. 

McDER l\lIOTT , ENRI GHT & CARPE NTER , 
Sol icitor s for and of Counsel with Appellants . 
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POINT 1. 

"THE LIEN SHALL ATTACH FROM THE TIME 
OF FILING THEREOF". 

Paragraph five of the Niunicipa l l\'.Iechanic's 
Lien Act, Chapter 280, Laws of 1918, on page 
1043 provides;-" The Lien shall attach froIP th e 
time of filing thereof'' 

In Strath1n ere L irniber Co. vs. S ea I sl e Cit y , 
et al., 134 Atlantic 286, the Court says : 

"The only question for determinati on 
,x, * ,x, is: Do the claim s filed by the de-
fendants aft er th e levy made by th e Sher-
iff take priority thereto ~' ' * * ,x, 

And aft er quoting fro m the opinion of the Cour ~ 
in Mack Ma.nufactiir ing Co. vs. Citi zens Cons tr uc-
tion Co., 85 N. J. E. 331, the Cour t cont inues : 

'' The levy being prior to the filing of 
the claim, the jud gment creditor's right to 
th e fund became attach ed pr ior t o th e 
right of the defendant by reason of th e 
filing of the claiIP. '' 

It is unlike the l\1echanic 's Lien Act, which 
gives the lien claimant an inchoa te lien from the 
time of furnishin g t'he labor or material. 

The Court s hav e repeatedly and consi stentl y 
held that the stat utor y provision above quo ~ed 
is destructiv e of the id ea of an inchoate lien 
prior to the time of filing the claim. 

In the case of Board of Editca tio n etc. vs. 
Zink, N. J. Advance Reports, ·vol. 5, No. 25 at 
page 976, the Court sa id: 

3 

'' The lien claims filed after the app oint -
ment of the rece iver do not attach to the 
fund, Mack ll[anu,facturi ng Co. vs. Citi-
zen's Construct ion Co., 85 N. J . E. 331; 
affirmed 86 N. J. E . 254; Ag new Co. vs . 
P at erson Bo(})rd of E ducat ion , 83 N._ J. E . 
49. These cases were decided upon the 
statut e as it ,stood prior to the act of 1918, 
P. L. p . 1043. The new act does not alte r 
th e law of the cases . '' 

The atten~ion of the Cour t is respectfully di-
r ectrd to the nume r ous cases cited in Mack Man -
ufac~uring Co. vs. Citizen 's Cons tru ction Co. 

POINT 2. 

THE PRI0VISION OF THE ACT WITH REGARD 
,rro RATABLE DISTRIBUTIQN OF CLAlMS IS 
NOT APPLIQABLE t IN TH IS CASE. 

Section 10 of Chapter 280 of the Laws of 1918 
pr ovid es: 

.. 

' ' The Cour t of Chancery shall determine 
th e valid ity of the lien of the coIPplain -
ants and defend ants but if the amount 
due fr om the Munici pality to the con-
tracto r is not sufficient * * * then dis-
t ri but ion shall be made ratably, without 
re gar d to the pr iority in filing the claims 
* '~ * and the lien of any laborer shall 
have prior ity over any assignment by a 
contr actor or sub-cont r actor to any th ird 
perso n of any money due to such con-
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tractor or sub-contractor for any la bor or 
material furni shed for an y public improv e-
ments referred to in th is act, no twith -
stand ing the ass ignment may hav e bePn 
made prior to the filing of the notice by 
the laborer; provid ed, siich moneys sh all 
not have been paid to th e assi gn ee pl'ior 
to the time of th e filing of the notice ." 
Counsel have und er lined the last clause 
of the above extract of the statu te be-
cause of it s great impor tance in the case 
now before the court. 

It is ur ged that this section include s withjn its 
purview only laborers and mat erial men and as 
between them ratable distribution sha ll be mad e 
of the funds. It is reasonable to inf er that it was 
int ended that this provision relates only to the 
lien claimants whose claim s are filed within the 
time prescribed by the A ct. 

POINT 3. 

A JUDGMENT IS :NOT :SUCH AN ASSIGN-
MENT AS IS CONTEMPLATED BY THE AC;f. 

It is respectfully submi tted that by the proviso 
in section 10 of the sa id act, preferring the lien s 
of labor ers over any as signmen t by the contrac -
tor to any third person, of any moneys due to 
such contractor, notwith sta nding the assignment 
ma y have been made prior to the filing of the 
notice by the laborer, it was in tend ed to protect 
laborers from the fraudulent assignment ,,f the 
funds of the contractor and contemplcttes thL~re-
for as a necessary consequence, the aetual, in--

tended assignmen t by the contracto r. The seiz-
ure of the funds by the consta ble , was not an 
assignmen t such as was conte mpla ted by the 
said sta tute . I n hold ing tha t a judg ment was 
not an assignment, it was said in B reading vs. 
B oggs, 20 Pa. 33, that as assignment oper at ed 
by way of an agre ement and not by operat ion 
of law . 

P oe vs. P.rescott, 3 Hu n 419 lays down the 
following : 

"Neithe r a sheriff who has levied a 
writ of att achment on chattels, nor the at -
taching creditor, is an ass ignee of the 
deb tor with in the meaning of the stat ute 
pr ohibit ing a party from test ifying as a 
witn ess to -a transaction with the decedent 
in an action between the witneJs rtnd th e 
executor or assignee of such decedents . '' 

POINT 4. 

!SEJZURE BY THE CONSTABLE REMOVEO 
TH.E FUNDS BEYOND THE S~OPE . OF ANY 
LIEN 0 1F THE LABORERS OR MATERIAL MEN. 

The seizure by the constable is ana logous to 
the app ointme nt of the receiver by opera ti on of 
the F edera l Bankru ptcy or State Insolv ency 
L aws . These officers, it has been frequent ly held 
ha ve a sup er ior righ t to the funds due to the 
contr actor . A gnew Co. vs. P aterson B oard 
of Ed iication, cited ab ove. 

The seizure of the funds unde r an execut ion 
is such an act which f orthw ith divests the judg-
ment deb tor of his title to the funds placing them 
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immediately in the custody of the law. Claims 
of laborers and material men, when filed effect 
only the funds of the contractor and can have no 
effect upon funds · the right to which ha s been 
taken from the contractor and are in custo<lia 
legis. 

As was said by the Court in JI![ ack 111 annf ac-
turi ,ng Co. vs. Citiz en 's Construction Co., 

'' The insolvency provision of our Corp-
oration Act renders it clear tha t upon the 
appointment of a receiver in insolvency 
the titl e of the in solvent corp orati on tc1 
it s assets are divested and forthw ith vested 
in the receiver subj ect only to liens then 
existent to the end that an equal distri-
bution of the assets may be made among 
general creditors. The assets ar e thu s 
placed in custodia legis for the purposes 
stated.'' 

Courn:;el the ref ore submi t that there •Has not, 
in the case sub judice, such an assi gnmen t as 
was contemplated by the said statute . But, wer e 
the hypothesis accepted to the ccntrar y, the pro-
vision of section 10 above set forth expressly ex-
cepts such moneys as shall have been paid to the 
assignee prior to the time of the filing of th e· no-
tice. 

In Schneide r vs. S ch1nidt , 82 N. J. E. 81, the 
Court held: 

'' This distinction as to the time when 
the judgment cr0ditor's right attached is 
important, and in the present case is vita l. 
For tho levy on per sonal property is a 
seizure of the judgment debtor's rights 
at the time of the delivery of nrn execu-
tion to the sheriff." 

So in the case now before this Cour t , the righ t 
to the funds in question has passe d from the con-
tractor and within the intendment of th e above-
ment ioned proviso in secti on 10 of th e sai d Act, 
the funds have been rem oved beyond the scope 
of any claim or lien of the labor ers or ma terial 
men whether inchoa te or in ease. 

CONCLUSION. 

Counse l respectfu lly summariz e their cont en-
ti ons as follows: 

1. Para gr aph five of the Act Provi des '' The 
lien shall attach fr om the time of the filing 
thereof . '' 

2. Ju dicial precendent has firmly establis hed 
th at the new act does not alter the old act with 
re gard to th e issues under considera tion. 

3-. That pr ior to the filing of the noti ce no in -
choate lien existed on behal f of the laborers and 
ma ter ial men. 

4. That the statu te contempla tes ra table dis -
tribu tion only among lien claim.ants who have 
filed their claims within the t ime prescribed by 
the Act . 

5. That a ju dgment is not such an assignmen t 
by law as is conte mpla ted by the pr ovisions of 
th e A.ct. 

6. That seizure by the constable divested the 
contra ctor of his righ t s in the funds . 

7. That the funds arc in custo dia legis . 
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8. That even if the judgment ccecUtor be 
deemed the assignee of the cont ractor by opera-
tion of law, the moneys were no longer within 
the control of the ·contractor and therefore come 
within the exception of that portion of section 
10 of the Act which reads: '' Provided that such 
moneys shall not have been paid to the assignee 
priot to the time of the filing of the notice.'' 

THE DECREE SHOULD, THEREFORE, BE AF -
·FIRMED. 

KARKUS AND I{A RI{US, 
Solicitors for and of couns el with 1\ ppellees. ' 
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