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The proceeding in this instance was brought by petition under the Workmen’s Compensation Act,P. L. 1911, Page 134, and the supplement thereto,P. L. 1911, page 763. Claim is made for compensa­tion by the West Jersey Trust Company, adminis­trator of the estate of Amos B. Callaway, for the death of Amos B. Callaway who was injured while 20 m the employ of the appellant as brakeman on a train from Port Reading Junction, New Jersey, to Philadelphia, Pennsylvania, (State of Case, page 93, line 26-33, page 96, line 4-19), on the thir­teenth day of November, nineteen hundred and eleven, and who died in St. Francis Hospital, Tren­ton, New Jersey, shortly subsequent to the said in­
jury as a result thereof.
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2F A C T S .Amos B. Callaway was appointed to the position of brakeman on the Philadelphia and Reading Rail­way Company, June twenty-first, nineteen hundred and ten. The certificate of his appointment is in­troduced in evidence and is found in the printed case. About the time of entering in the said em­ployment, and in anticipation thereof, upon June seventeenth, nineteen hundred and ten, Amos B.10 Callaway made application for membership in the Philadelphia and Reading Relief Association. The application for membership stated, “ This appli­cation shall take effect on the seventeenth day of June, nineteen hundred and ten, if  on that date I  shall be on duty in the service of the said company; otherwise, from the date of my going on duty in said service, dnd am not at the time suffering from in­jury or disease.”  A  copy of the application for membership in the Philadelphia and Reading Re­lief Association is attached to the testimony as an exhibit.Subsequent to such appointment as a brakeman in the employ of the Philadelphia and Reading Rail­way Company, Amos B. Callaway entered upon the discharge of his duties. A t the time of the contract of hiring, Amos B. Callaway was a resident of the State of Pennsylvania. The contract was made in Pennsylvania. When he died, he was still a resi­dent of Pennsylvania. He made application for membership in the Philadelphia and Reading Relief Association and entered into the contract mentioned in said application in the City of Philadelphia and State of Pennsylvania.
Subsequent to the employment, to wit, upon July  

fourth, nineteen hundred and eleven, an Act of the 
Legislature of New Jerse y , entitled, “ An Act pre­scribing the liability of an employer to make com-
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3pensation for injuries received by an employe in the course of employment, establishing an elective schedule of compensation and regulating proced­ure for the determination of liability and compensa­tion thereunder,”  approved A pril 4th, 1911, went in­
to effect.

After said act had gone into effect, upon Novem­
ber thirteenth, nineteen hundred and eleven, Amos
B. Callaway met the injury  resulting in his death at Skillman, New Jersey, while in the employ of the 10 Philadelphia and Reading Railway Company, un­der the following circustances :

He was acting as a brakeman on a train running 
from Third and Berks Streets, .Philadelphia, Penn­
sylvania, to Port Reading Junction, New Jersey , 
thus being engaged in interstate commerce. The 
injury resulting in his death occurred on the return 
trip of the train from Port Reading Junction to 
Philadelphia. (State of Case, page 93, lines 26-33, page 96, line 4-19.) 20The train upon which he was employed as a brake- man was spotting a car at Skillman, New Jersey. There was a considerable grade up which the train was pulling. The car wras spotted on the grade and the jar of the engine pushed the car out of posi- hon and it became a necessity to re-spot the same.The engine was provided with straight air and auto­matic air brakes. The straight air brakes applied o the engine only permit the other cars to bump against each other until they come to a position of 30 lull stop. The automatic air stops all cars immed- ^  ey  where they are. It is customary to use s raight air applied to the engine only under the circumstances of spotting a car, such as those in ques ion. The cars are provided with levers upon e si es thereof to open the knuckles. There were r̂a n̂ which could be used, and 011 be used by a prudent brakeman in the dis-



4charge of his duties. When the train had been stop­ped and was at a standstill, it was difficult to open the knuckles. In order to recouple the cars, Calla­way signalled for the engine to back. The signal was obeyed. Instead of opening the knuckles by means of the levers, he jumped in between the cars to open them, and was caught in the slack of the cars and very greatly injured, so that death result­ed, in St. Francis Hospital, in the City of Trenton, New Jersey, subsequent thereto.In the application which Amos B. Callaway had made to the Philadelphia and Reading Relief Asso­ciation, he named his wife, E lla Callaway, to be the beneficiary thereof. She was at the time, and still is, a resident of the State of Pennsylvania.
The application for membership signed by Amos

B. Callaway which was accepted by the Philadel­
phia and Reading Relief Association stated “ 1 here- 9ft by agree that the acceptance of benefits from the 
said R elief Fund, or from said Association, for in­
jury or death, shall operate as a release of all claims 
for damages against said company, my employer, 
and against any such associated companies by which 
I  may hereafter be employed, arising from such in­
jury or death, which could be made by or through 
me, and that I , or my legal representatives, will exe­
cute, or, where necessary, procure to be executed, 
such further instrument as shall be necessary form- oq ally to evidence such acquittance. ”

Subsequent to the death of the said Amos B. Cal­
laway, a check, (annexed to the testimony as an Exhibit) was presented on or about February 
twenty-seventh, nineteen hundred and twelve, to 
Ella Callaway, widow and beneficiary, drawn by the 
Philadelphia and Reading Relief Association m 
the sum of S ix  hundred dollars. Said check was 
endorsed by her and payment made. The certifi­cate authorizing such payment of Six hundred dol-



5lars is also annexed to the testimony and marked as an Exhibit.
On February twenty-sixth, just, previous to the 

receipt of the check, and as one of the conditions 
upon which the same was given, the said Ella  Calla­
way executed a release (a copy of which is annexed to the testimony and marked as an Exhibit), being the prescribed release on account of death benefit of the Philadelphia and Reading Relief Association, and in the same stated, (iI ,  the undersigned, do here- 10 
by acknowledge that payment of the aforesaid 
amounts from the said Philadelphia and Reading 
Relief Association, which I  have this day received, 
is in full satisfaction and discharge of all clairns 
and demands on account of or arising from the 
death of said deceased, which I  now have, or can, 
or may hereafter have, whether against the said 
Philadelphia and Reading R elief Association, the 
said Philadelphia and Reading Railway Company, 
or against any other corporation having amongst ^0 
its employees members of said Association 

Subsequent to the acceptance of said benefits and 
the execution of said release, the West Jersey  
Trust Company, as administrator of the estate of Amos B. Callaway, commenced the present proceed­
ing to obtain compensation under the New Jersey statute for the defendant Amos B. Callaway by reason of his death, alleging that by reason of the ailure to serve notices given in the ninth para­graph of section two of the Workmen’s Compensa- ^  ion Act, the said act became operative and the ad- numstrator was entitled to recover under the same no withstanding the payment and release of the widow and beneficiary under the contract made be- ween Amos B. Callaway and the Philadelphia and ea mg Relief Association, making such release ewise to the Philadelphia and Reading Railway



6Company in accordance with said agreement, by reason of the Contributions of the Philadelphia and Reading Railway Company to the said Relief Fund.Q U E S T IO N S .
F ir s t : A s  the decedent received injuries from 

which he died in the employ of the Philadelphia and 
Reading Railway Company on a train engaged in 
interstate traffic, and while operating under a con­
tract of hire made in Pennsylvania, prior to the en- 10 actment of the Workmen’s Compensation Act of 
New Jerse y , should not the petition have been 
under the Federal Em ployers’ Liability Act, rather 
than under the present proceedings.Second: Whether the circumstances under which Amos B. Callaway met his death are such as to bar the right of recovery under the Workmen’s Com­pensation Act of New Jersey, or more especially under the Federal Act, by reason of his conduct be­ing such as to exhibit not only negligence, but a 20 practical self-infliction of the death which he suffer­ed, while negligence on the part of the company is suggested only in the proof.

Third: Whether the Court has jurisdiction under 
the Workmen’s Compensation Act in the case of a 
contract of hire made in the State of Pennsylvania 
when the injury only occurred in New Jersey', and 
whether the assumption of such jurisdiction is not 
contrary to the provisions of the Constitution of the 
United States relative to its provisions concerning 30 the impairment of contract.

F ou rth : Whether the application for membership 
in the R elief Association, the election to accept bene­
fits thereunder by the beneficiary, and the actua 
payment and execution of a release, said contrac 
being made prior to the going into effect of e 
Workmen’s Compensation A ct, and said acceptance



7
of benefits being received subsequent to the going 
into effect of said act, constitute a release of the 
Philadelphia and Reading Railway Company, and 
a complete or partial defense to the proceeding in­
stituted in the present case.The Mercer County Court of Common Pleas dis­missed the petition upon the determination of the third of the questions involved. Subsequent to the decision of the New Jersey Supreme Court in 
American Radiator Co. vs. Roggee, 92 A tl. 85, the 10 case was certioraried, bringing the entire case and all questions involved before the New Jersey Su­preme Court, which reversed the Mercer County Court of Common Pleas for the reasons given in the opinion of P a r k e r , J . ,  annexed to the State of Case.An order of reversal was entered. This appeal is from such order.

I.CASE SH O U LD  H A V E  B E E N  U N D E R  F E D - 20 E R A L  A C T  A S  NO C O N T R A C T  O F H IR E  IN  N E W  J E R S E Y .Taking up the first of the questions suggested therein, the testimony shows that the petitioner’s 
intestate Amos B . Callaway was employed by the 

hiladelphia and Reading Railway Company in the 
¿ y  ° f Philadelphia; that he was paid in the City  

of Philadelphia, and that as a result of an applica­
tion made by him he was appointed as a brakeman 

on tie Bound Brook Local,”  in which employment ^  
he met his death, as in the facts stated. The 

ound Brook Local”  freight on which Am os B . 
Callaway was employed ran from Philadelphia,

.d and Perks Streets, in the State of Pennsyl­
vania, to Port Reading Junction, in the State of



8
New Jerse y , and return. The traffic in which he was 
engaged was therefore interstate traffic.In  Parker v. Atlantic C ity R . Co., 93 Atlantic, 574, Court of Errors and Appeals, the plaintiff was a brakeman employed by the defendant company ad­mittedly operating a road engaged in interstate com­merce when he was injured while coupling an en­gine tender to a car. Owing to the fact that the couplers wrould not work, he inserted his arm be- 10 tween the tender and the car next back of it to make an adjustment, when his arm was crushed, necessitating amputation. Suit was begun under the Act of Congress of April 22, 1908. C. 149, 35 
Stat., L . 65, Fed. Stat. Anno. Supp. 1909, p. 584, (U.
S . Comp. St. 1913, 55. 8657-8655), commonly called the Federal Employers’ Liability Act, in which it is enacted by supplement, April 5, 1910, C. 143, 36 
Stat. 291, Fed. Stat. Anno.. Supp. 1912 p. 335 {U. S. 
Comp. St. 1913, 55. 8657-8665), that the jurisdiction 20 of the Courts of the United States under the act shall be concurrent with that of the Courts of the several states.In the case, supra, W a l k e r , C., uses the following language, ‘ A n  Seaboard A ir  Line R y . Co. v. Horton, 233 U. S . 492, 34 Sup. Ct. 635, 58 L . Ed. 1062, Mr. Justice Pitney, speaking for the United States Supreme Court, said at page 501 of 233, U. S., at page 638 of 34 Sup. Ct. (58 L . Ed. 1062): It is settled that since Congress, by the act of 1908, took possession of the field of the employers’ liability o employes in interstate transportation by rail, all such (state) laws upon the subject are super­seded. ’ ’ ’In  Hopkins v. Port Reading Railroad Company, 38 N. J .  L . J .  19, the Court said and the testimony showed that “ at the time the deceased was killed, he and the crew with which he worked, were engage in transferring coal cars of the Philadelphia an



9Reading Railroad Company preparatory to the mak­ing up of a train to be taken to Philadelphia; and reviewing the case upon the petitioner’s stand— that is, that the respondent was a New Jersey cor­poration, and independent of the Philadelphia and Reading Railroad Company,—yet it seems to me that the deceased was engaged in interstate traffic. If the company which employed him was engaged in aiding and assisting the Philadelphia and Reading Company in its work at Port Reading, then it is clear that the Port Reading -Company was employed by a company that was doing an interstate business, and as the* deceased was one of the instrumentalities by which the Port Reading Company was enabled to performed its work, he was necessarily engaged in the same kind of busi­ness as his employer. As I  view the case, it makes no difference whether he was employed by the Philadelphia and Reading Company or the Port Reading Company. The cars and tracks upon which he was employed were engaged in interstate com­merce, and not in a traffic carried on wholly within the State of New Jersey. Colasurdo v. C . R . R . Co. 
of N. J . } 180 Fed. Rep. 832; North Carolina R . R . 
Co. v. Zachary, 232 TJ. S . 248, Norfolk & Western 
R. R. Co. v. Pennsylvania, 136 TJ. S . 114; Behrens v. 
Rlinois Central R . Co., 192 Fed. Rep. 581.In Hall v. Louisville & N . R . Co., 157 Fed. 464, the Court says at page 466, “ I f  the employee bringing the suit, was in the employment of a com­mon carrier engaged entirely in intrastate com­merce the right of action must necessarily be created entirely under the State Statute, and if  the employee was in the employment of a common carrier engaged in interstate commerce, the right of action is created under the Federal Statute.”The same view is reached in Whitecraft v. Penn­
sylvania Railroad Company, 36 N. J .  L . J . ,  182, in
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10
which B o yle , J . ,  dismissed the petition in the case 
of a person engaged in interstate commerce upon the 
grounds that in such event he was without authority 
to apply the state law invoked by the petitioner.In the case at bar therefore, as the train upon which the appellee’s intestate was employed was engaged in interstate commerce, the Federal Em­ployers’ Liability Act superseded the State Work­men’s Compensation Act. The case at bar under the cases cited herein and in Parker v. Atlantic City 10 Rail roa& Company, supra, should have been brought

20

under the Federal Employers’ Liability Act before a court and jury rafher than under the Workmen’s Compensation Act of New Jersey, in which the courts sits without a jury. The appellant there­fore urges that the petition should have been dis­missed upon the ground that the action should have been brought under the Federal Employers’ Lia­bility Act.The Supreme Court says that under this practice of the case at bar, the .case of Rounsaville vs. Cen­
tral R . R . Co., 94 A tl. 392, is controlling. It is true that such case decided that the Federal Employers’Liability was a separate matter from the New Jer­sey Workmen’s Compensation Act, but the case at 
bar is distinguishable. In Rounsaville vs. Central 
R . R . Co., supra, the contract of employment was 
made in New Jersey  though the accident happened 
without the state. In  the case at bar the contract of ofi hire was made in Pennsylvania though the accident 
happened in New Jersey . In Sexton vs. Newark 
District Telegraph Company, 84 Atl. 451, it is de­
cided that ttye right of proceeding under the Work­
men’s Compensation Act is a right arising ex con­
tractu. A s  there was no New Jerse y  contract in this 
case and as such contract as there was antedated 
the enactment of the Workmen’s Compensation Act, 
the New Jerse y  Court we submit was bound to have



11
distinguished this case and to have decided that it 
should have been brought under the Federal Act. 
Neither a New Jersey  Legislature nor a New 
Jersey Court can under the Constitution alter the 
meaning of a Pennsylvania „contract.

The Supreme Court in its opinion seems to have 
supposed that there were two employments of hiring 
of Callaway, one before and one after the enactment 
of the Workmen’s Compensation Act. The employ­
ment was single and continuous. There was only one 10 
contract of hiring. That was before the Act. There 
was after that merely designation of work under the 
contract.In the case at bar the testimony tends to suggest a negligence on the part of the appellant in applying straight”  instead of “ automatic”  air and the case would therefore come under the provision of Win­
field vs. Erie R . Co., 96 A tl. 394., ousting the Work­men’s Compensation Act of application and the Common Pleas of jurisdiction thereunder. 20We submit that the Supreme Court should have decided that the Mercer Common Pleas had no jur­isdiction under this head.II .N E G L IG E N C E .Taking up the second of the questions suggested m the preceding paragraphs, we find that the Em- 
P oyers Liability Act comprises certain provisions 30 respecting employment arising under Section I  •hereof, and employments arising under Section I I  thereof. •Section I  provides that the employee may recover ^  WaS no  ̂ himself “ wilfully negligent”  
u ., ® Jime °/ receiving the injury. The act defines Wl ul negligence”  as follows: “ For the purposes



12of this act, wilful negligence shall consist of (1) de­liberate act or deliberate failure to act, or (2) such conduct as evidences reckless indifference to safety, or (3) intoxication, operating as the proximate cause of injury . 1 ’Section I  of the Employers’ Liability Act is ap­parently designed to apply to cases arising under the employe’s common law right with modifications where the employe or the employer have either one 10 or the other served the notices making inoperative Section I I  of the Employers’ Liability Act.Section I I  of said act providing for the imputed contract between employer and employe makes the employe’s recovery impossible, “ when the injury or death is intentionally self-inflicted, or when in­toxication is the natural or proximate cause of in­jury, and the burden of such proof of fact shall be upon the employer.”In Bertha Houghton, administratrix, v. W. G. 20 Root Construction Co., 35 N . J .  L . J ., 332, G t n i c h t e l ,J . ,  uses the following language, “ It is also contend­ed that the respondent was wilfully negligent in ap­proaching the dangling wire with his wet clothes; that his conduct evinced reckless indifference to danger.“ The words ‘ wilful negligence’ occur in Section 1 and are defined in Section I I I , but as I  read the law, they apply only to suits brought under Section Ï . The only defenses to suits under Section II  are ^0 that the injury or death was self-inflicted, or that intoxication was the natural and proximate cause of the injury. It is questioned whether a person can be charged with “ wilful negligence’ if he is en­gaged in work which is strictly in the course of an arises out of the employment.”In the case under consideration, if the case is  ̂properly under the Workmen’s Compensation c at all, it would be under Section I I  thereof, as there



13was no proof that either party served upon the other the notices required to be served by para­graph 9 of Section I I  of said Act.The Supreme Court considered this portion of the case disposed of in Taylor vs. Seabrook, 94 A tl. 399. This case would seem binding upon the Supreme Court so far as it applies to the case at bar. We con­ceive the facts however, to disclose a condition of negligence practically tantamount to intended self­infliction. It is an aggravated case and for this rea- 10 son only we insist on this portion of the argument.Nevertheless, the facts in the present instance disclose that Amos B. Callaway had been in the em­ploy of the Railroad Company for a considerable time and was familiar with the work. They also disclose that there were appliances for coupling and uncoupling the cars upon the side thereof which were provided for the safety of employes, and that 
an y railroad man would understand that in spot­ting, such as is involved in this case, either straight 20 or automatic air, one or the other, may be applied.The facts also disclose that there was an incline easily observable. When straight air is applied the cars jostle one another. Callaway gave the signal for the engine to move, with an entire knowledge of all the surrounding circumstances, and, acting so far contrary to what prudence would indicate as to be tantamount to the self-infliction of the injury,. Laped into the aperture to unfasten the knuckle in a way which was entirely unnecessary, and by 30 e slack of the cars, which he ought to have antici­pated, he met his death. This is true whether or not ttl Was. ne£^gence on the part of the appellant.ere is no doubt that if  this case arose under GC u   ̂ Em Ployers’ Liability Act, there£ »  ,^e a “ wilful negligence”  consisting of a “ de- i era e act ’ and likewise “ such conduct as evi- ences reckless indifferent to safety.”  It is not 

awie that Amos B . Callaway was intoxicated, as



14
there is no evidence of that, hut it would appear 
clear that every reasonable interpretation of the 
act for which he was responsible under the testi­
mony, indicates an indifference to safety which is 
so great as to be practically a self-inflicted injury 
resulting in death.The testimony of the railroad men that he took a “ railroader’s chance”  tends to show that it is commonly understood that if a person acts in this 10 fashion, he acts with great recklessness, without any regard for his safety, and at his own risk. His act is of such a character that it practically results in a self-inflicted death.There appears to have arisen under the Work­men’s Compensation Act no set of circumstances in any reasonable degree similar to those which arise in the present case. It is therefore impossible to cite any rulings of the Court in a case similar to the present one which defines an accident arising 20 out of and in the course of the employment.Justice Trenchard in Bryant v. F issel, 86 Atlan­
tic, 458, decided in the Supreme Court of New Jer­sey, on March 24th, 1913, in giving the opinion of the Court, uses the following language, “ For an accident to arisp out of and in the course of the em­ployment it must result from a risk reasonably in­cidental to the employment. As was said by B u c k - l e y ,  L . J . ,  in Fitzgerald v. Clarke $  Son, (1908) 2
K . B ., 796, 77 L . j .  K . B . 1018, “ The words ‘ out of’ 30 point, I  think, to the origin and cause of the acci­dent, the words ‘ in the course o f’ to the time, place and circumstances under which the accident takes place. The former words are descriptive of the character or quality of the accident. The latter words relate to the circumstances under which an accident of that character or quality takes place. The character or quality of the accident as convey­ed by the words’ ‘ out o f’ ftinvolve, I  think, the idea



15that the accident is in some sense due to the em­ployment. It must be an accident resulting from a risk reasonably incident to the employment. We conclude, therefore, that an accident arises ‘ in the course of employment ’ if it occurs while the em­ploye is doing what a man so employed may reason­ably do within a time during which he is employed, and at a place where he may reasonably be during that time. ’ ’In the present case, it is doubtful whether going 10 between the cars of the train at a time when a car was being spotted and when straight air might be applied, and when it was perfectly and actually contemplated that the work should be done in another and much safer manner, was risk arising “ out of the employment.’ ’ It  would seem almost to be a certainty that there was likely to result a self-destruction from such actions, and that cer­tainty must necessarily be clear to the mind of any reasonable man. 20It may be argued that the Courts have gone very wide in the interpretation of injuries which arise “ out of and in the course of the employment,”  as for instance, the case of Zabriske v. E rie Railroad 
Company, 88 Atlantic 824, where Justice Minturn delivered an opinion where the defendant’s em­ploye was permitted to recover on the theory that the accident arose “ out of and in the course of the employment,”  when he was absent from his work and was killed when he had so absented himself for ^  matters which were personal to himself. The theory upon which this latter case is based would seem to e that it is the duty of the employer to furnish toe employe the reasonable appliances to render his wor possible, and if  the employer supplied such app lances at such a distance that it became nec6s- Sa*7, °r erQI^oye go across railroad tracks an e struck by an automobile in so crossing, the



16employee nevertheless was acting “ in the course of his employment. ’ ’ This case has been so frequently cited and followed that amplification at this time seems unnecessary. In the present case appliances were at hand. The neglect to use them resulted in the death.The present case, -if it is properly under the Workmen’s Compensation Act at all, arises under Section I I  of said act, the constitutionality of which IQ was upheld by T r e n c h a r d , J . ,  in Sexton v. Newark 
District Telegraph Co., decided in the Supreme Court, February 25th, 1913, and "reported in 86 At­lantic, 451.It is urged upon the part of the appellant that the case at bar is one which should have been brought under the Federal Employers’ Liability Act, and that by reason of failure to bring the case in either a United States or State Court under that act, the petition should have been upon the facts in 20 this case dismissed. The United States Compiled Statutes, section 8657-8658, render common carriers liable for negligence causing injuries to employees. Section 8659 contains provision that the contribu­tory negligence of the employee shall not be a bar to recovery, but shall go in diminution of the dam­ages in proportion thereto.In the case at bar while negligence is suggested upon the part of the Philadelphia and Reading Rail­way Company, the injury happened mainly by rea- 30 son of the negligence of Amos B. Callaway now de­ceased, therefore the question of the degree of negli­gence is not one which need necessarily be discussed under the theory that the case should have been brought under the Federal Employers’ Liability Act. A t least it need not be discussed at length here.
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I I I .L E X  L O C I C O N T R A C T U S.

The contract of hiring of the plaintiff’s intestate 
was made at the office in Pennsylvania, as appears 
from the certificate of employment in evidence. The 
accident occurred in New Je rse y , as appears from  
the testimony. The testimony shows that on June  
16,1910, Callaway ivas appointed a hrakeman on the 
New York Division of the Philadelphia and Reading 
Railway Company and his name was placed on the 10 
“ Extra”  list. Upon that list he had irregular work. 
Subsequently, upon May 26, 1911, he was given the 
position of hrakeman upon the Bound Brook route.It is contended by the appellee that this consti­tutes two contracts, the first when he was appointed to a position in the Philadelphia and Reading Rail­way Company, and the second when he was appoint­ed as a hrakeman upon May 26,1911. The Appellant insists that there was but one contract which antedated the Workmen’s Compensation Act. What occurred after that was merely with respect -V to assignment of work. He was never out of the employ of the appellant from the time of the contract until he died—nor did he ever have employment as anything other than a brakeman. The argument that there were two contracts will not bear the test of an examination of the testimony. The employ­ment was June 10, 1910. Assuming, however, two contracts were mafie, they were both made in the State of Pennsylvania; * of that there is no doubt ^  whatever, and both of them were made previous to the going into effect of the Workmen’s Compensa- tion Act of New Jersey. The appellee contends that ne employment as a brakeman commencing upon M&ŷ  6, 1911, was after the approval of the Work­men s Compensation Act of 1911, and the supple-



18ments of the same year. This is true, hut the act did not go into effect by its terms until Ju ly  4, 1911. The contract of employ­
ment was therefore made previous to the going 
into effect of the Workmen’s Compensation Act. The first case to arise under that act was Sexton v. 
Newark District Telegraph Company, 86 Atlantic 
Reporter, 451, The accident in that case happened upon the day of Ju ly  4, 1911, at about five P. M.10 It  is contended upon the part of the appellee that a contract under the Workmen’s Compensation Act in New Jersey is imputed by reason of any em­ployment actually had in New Jersey, even if the contract is made out of the state and before the ex­istence of the act. It is contended that no matter where the actual agreement of hiring by reason of which the person becomes an employe is made, if work is done in New Jersey and the injury occurs in New Jersey, immediately upon the happening of 

^  the injury there is invoked a New Jersey contract of employment making operative the Workmen’s Compensation Act. Such argument has now re­ceived the sanction of the Court in American Radi­
ator Company v. Roggee, 92 A tl. 85. We submit 
that the right which the employe has to be an em­
ploye at all is derived from the contract or agree­
ment by which he is hired.. And that such contract 
of hire must be viewed from the laws of the state 
where made (in this case Pennsylvania) and with ^ respect to the date of making (is this case before 
the New Jerse y  Workmen’s Compensation Act.) We 
submit that it is not competent for a New Jersey 
Legislature under the constitution of the United 
States to pass an act which alters the obligation of 
contract and especially of the contract of another 
state. We consider the testimony to show one con­
tract of hiring to be a brakeman only on June 16, 
1910 before the Workmen’s Compensation Act was



19
enacted even, much less put in effect. We feel that 
the powers of a court in this respect are as restricted 
as those of a legislature for the same reasons.If in the case we assume that there were two con­tracts of employment*, which we think is not so, the latter contract of employment even made in Pennsylvania before the going into effect of the Workmen’s Compensation Act, is the contract - by virtue of which Callaway became an employe of the Philadelphia and Reading Railway Company There 10 was no contract at any time made in New Jersey.He entered New Jersey as an employe of the Phila­delphia and Reading Railway Company solely by virtue of the contract of hiring made in Pennsyl­vania. He was under instructions by reason of that hiring; he was paid his wages by reason of that hir­ing ; it was in all respects the agreement under which he acted.

To say that a new ‘obligation imputing a contract 
under the New Jersey law, occurred as speedily as 
an accident in the course of the employment hap­
pened in New Jersey, appears an extension of the 
law of contract, and to render it like the law of tort.
The law governing a contract has always been the 
place of the contract. The law governing a tort is he place of the fort. We cannot say that the mere happening of an accident in New Jersey would raise a contract which would not be raised in the actual nring of the employe. To say so would be to estab- is a right akin to that arising ex delicto rather man to that arising strictly ea contractu.

exton v. Newark District Telegraph Company, 
supra, decides that the obligation under the Em-P oyers Liability Act is one which arises ex con­
tractu.

Deeny v. Wright & Cobb Lighterage Co., 36 N . J .  f ' + e i  .e^1Pliasizes the position that it is the con- o inng which prevails and not the situs of



20the accident, by reason of the fact that when the contract of hiring was made in New Jersey and the accident occurred in New York recovery was per­mitted, by reason that the Workmen’s Compensa­tion Act imputed the liability into the New Jersey contract of hiring.Judge Martin in Deeny v. Wright and Cobb Light­
erage Co., 36 N . J .  L . J . ,  121, uses the following lan­guage: “ It  would seem that the reasonable construc- 10 tion of the statute is that it writes into the contract of employment certain additional terms. The cause of action of petitioner is ex contractu. The lex loci 
contractus governs the construction of the contract and determines the legal obligation arising from it. 9 Cyc. 664. That the cause of action is ex contractu, see Sexton v. Newark District Telegraph Company, 34 N . J .  L . Journal, 368, and 35 N . J .  L . Journal, 8 ; 
Perlsburg v. Muller, 35 N . J .  L . Journal, 202.These two cases apparently establish firmly 20 that the right is one which arises by contract and by contract made within the State of New Jersey. I f  a contract is made within the State of New Jersey, it makes no difference where the accident may happen. The Workmen’s Com­pensation Act reads the liability for compensa­tion into the New Jersey contract of employ­ment, and recovery may be had. I f  the contract is not made in New Jersey the vital principle under these two cases is missing. The Workmen’s Com- 30 pensation Act cannot be read into any contract of hiring, and neither can the situs of the accident in New Jersey raise a presumption of a contract. The 
necessary element for recovery under the Work­
men’s Compensation Act in New Jerse y  is not that 
the accident happeneddn New Jersey , but that the 
contract was made in New Jersey.



“ The English cases cited in Bradbury’s Book are not precedents, because a claim under the English 
act is “ ex delicto.”“ The objects of our act are to protect the citizens 
and inhabitants of New Jersey. It is based upon the 
proposition that the inherent risks of the employ­
ment should, in justice, be placed upon the shoulders 
of the employer, who can protect himself by an ad­
dition to the price of his product, and so cause the 
burden ultimately to fall upon the consumer; that 
indemnity to an insured employe should be as much 
a charge upon the business as the cost of replacing 
or repairing disabled or defective machinery, ap­
pliances or tools; that under our former system the 
loss .fell immediately upon the employe, who is al­
most invariably unable to bear it, and therefore ulti­
mately upon the community which is taxed for the 
support of the indigent, and that our former system 
was uncertain, unscientific, and wasteful, and fos­
tered a spirit of antagonism between the employer 
and the employe which it is to the interest of the 
State to remove.”  Deeny v. Wright and Cobh, 
supra.

In the case from which the above is quoted, the 
petitioner being injured in New York State, under 
a contract made in New Jersey, was permitted to 
recover upon the theory that the contract was a New 
Jersey contract and that the Workmen’s Compen­
sation Act was designed for citizens of New Jersey.

It is unreasonable to suppose that a new contract 
of hiring is made by the employe under the laws of 
New Jersey as soon as he comes within the confines 
of New Jersey. No proof was offered of the making 
of a contract in New Jersey at all. Is he not operat­
ing under the Pennsylvania contract, and if  that is 
so and “ the objects of our act are to protect the 
citizens and inhabitants of New Jersey,”  what 
standing under the Workmen’s Compensation Act
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22has the present case? We believe that it has none.The Supreme Court of Errors of Connecticut, in 
Kennerston vs. Thames Towboat Co., 94 Atl. 372, is to the effect that it is the place of the contract of hir­ing, not the place of the accident which rules under a Workmen’s Compensation Act.In the present case, there is no contract made in New Jersey, and under the circumstances the New Jersey Workmen’s Compensation Act is not appli- 10 cable. To assume the decision sought to be assumed by the appellee would bring about this anomalous state of circumstances. Assuming as there is a Work­men’s Compensation Act in Pennsylvania similar to that existing in New Jersey, and assuming Deeny 
v. Wright and Cobb Lighterage Co. to have been adopted as a Pennsylvania decision, there would be under those circumstances recovery for the Penn­sylvania contract, though the accident happened in New Jersey, and there would also he according to the appellee’’s contention, recovery under a New Jer- 20 gey contract for exactly the same accident by reason of the law having raised a contract of em­ployment in New Jersey by very reason of the acci­dent. This contention appears absurd.The law of New York is contrary to National Rad­
iator Co. v. Roggee, supra. The New York Supreme Court, Appellate Division, in Pensabene v. F . & J- 
Anditoreo, 240 N . Y . Supp. 266, construing our statute, held that the reading of Subdivision 9, Sec­tion 11, made it plain that the statute applied only ^  when the contract of hiring was made in New Jersey. This has been subsequently followed in New York.The contention of the appellant is, that this case has no standing under the testimony under the Workmen’s Compensation Act of New Jersey, and that even if  the injury occurred in New Jersey, in­asmuch as the contract of hiring was not in New Jersey, the statutes of New Jersey cannot read into



that contract of hiring anything other than existed there when it was made under the laws of the other jurisdiction.
We believe this contention to be borne out by the 

Constitution of the United States. “ No state shall 
* pass any # law impairing the obligation of con­
tracts.”

Such is the prohibition of the Constitution of the 
United States depriving states of a certain power.

In the case at bar, a contract was made in Penn­
sylvania. Subsequent thereto, the Workmen’s Com­
pensation Act was passed. To say that the. Work­
men’s Compensation Act which related to New Je r ­
sey contracts liketvise extended to Pennsylvania 
contracts made prior to its enactment is to give it 
force of an act impairing the obligation of contracts 
which a court is not warranted in doing. This pro­hibition extends to all contracts whereever made. 
Western Nat. Bank. vs. Reckless 96 F . 70. To same effect as to Courts, see K ing vs. Dedham Bank, 15 
Mass. 447; State vs. Miller, 50 Mo. 129; Neill vs. 
Gâter, 152, Mo. 585. The decision of the court can­not give such effect to a law. A  court is hound to interpret the law so that neither the state or National Constitution is vitiated, if  such is possible, which, of course, it is in this case.Under these circumstances Section I I  of the Workmen’s Compensation Act would not stand, and if there is any right of a recovery at all in the appellee, it would be by common law, in which it would be barred by the i 1 wilful negligence ’ ’ of its intestate in all probability as the case stands.
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To take up the fourth question, namely that of 
the effect of Callaw ay’s agreement in  jo in ing the



24
»

Philadelphia and Reading Relief Association, and the release given by his widow and beneficiary upon, the present right to recover.I f  it be considered that the case arises under the Federal Employers’ Liability Act the effect of the release is provided in U. S. Comp. St. Sec. 8661, to be that there shall be exemption only by reason of set-off of sums contributed or paid to any insurance, relief benefits, or indemnity that may have been paid 10 to the injured employe or the person entitled thereto on account of the injury or death for which said ac­tion was brought.The Supreme Court dismissed this portion of the case at bar without citation of case authority for such dismissal. It  stated ‘ the release is made by thewidow quo widow and of course cannot bind the personal representatives of the deceased, who sued in right of the5 Statute. ’ The right in this case to 
demand and receive a release in full from the person- 20 al representative was contracted for in Pennsylvania 
before the New Jersey  Workmen’s Compensation 
Act was ever considered.

When the Supreme Court gave its decision then it 
failed to observe two things, (1 ) The Constitution, 
as we have discussed it before, prohibits a state 
alone impairing the obligation of contract. To 
so interpret the Workmen’s Compensation Act 
would be to give it such prohibited construction. And (2) the payment made should be a ground at least 30 j or relief pro tanto, so far as the widow as a de-
pendent is concerned.I f  it can be conceived to be properly brought under the Workmen’s Compensation Act, the facts show that the Philadelphia and Reading Relief As­sociation is a separate and independent corporation; that its members are persons employed or about to be employed by the Philadelphia and Reading Rail­way Company and certain other companies, and that



25membership in the said Relief Association is entire­ly voluntary. It is not required of any employe of the Philadelphia and Reading Railway Company.If they join such Relief Association, they submit themselves to its rules and regulations, making con­tributions and receiving the rights and benefits aris­ing therefrom. Membership in the Relief Associa­tion is not in any respect a part of the contract of hiring or employment by the Philadelphia and Read­ing Railway Company. 10There was submitted in evidence, and there ap­pears in the state of the case, a copy of the applica­tion for membership in said Relief Association of Amos B. Callaway. The agreement provides that there shall be deducted from his wages a certain amount to be paid to the Relief Association as his contribution to the benefit fund. The Philadelphia and Reading Railway Company likewise under the agreement pays a certain proportion to the fund.It makes no difference what that proportion may be, as the law does not examine into the amount of the 20 
“ quid pro quo,”  leaving that to the judgment of the parties themselves.The application for membership in the Relief A s­sociation contains the following clauses ;

“ And in consideration of the contribution to 
be made to the R elief Fund of the said A sso ­
ciation by The Philadelphia and Reading Rail­
road Company, and its successors, and of the
agreement of the• several Associated Com­
panies in respect to any deficit in the Relief 
Fund for benefits to their respective employes, 
I  hereby agree that the acceptance of benefits 
from the said Relief Fund, or from said A sso ­
ciation, for injury or death, shall operate as 
a release of-all claims for damages against 
said Company, my employer, and against any 
of said Associated Companies by which 1 may

30



26hereafter be employed, arising from such in- 
jury or death, which could he made by or 
through me, and that 1 or my legal representa­
tives will execute, or, where necessary, pro­
cure to he executed, such further instrument 
as may he necessary formally to evidence such 
acquittance.“ I  also agree, That this application, when approved by the Superintendent of said 10 Association, shall make me a member ofsaid Association on and from the date upon which by the provisions of the Regu­lations of said Association and the terms of this application, it takes effect, and shall constitute a contract between myself and the said Company, my employer, and such of the Associated Companies by which I may be hereafter employed, and that the terms of this application, and the Regula- 20 tions of said Association shall during mymembership, be a part of the conditions of my employment by said Companies, or any of them, and that the same shall not be avoided . by any change in the character of my service, or locality where rendered, while in such em­ployment, nor by any change in the amounts applicable from my wages, to the Relief Fund, which I  may hereafter consent to, and that the agreement that the above named amounts shall 30 be appropriated from my wages, shall applyalso to any other amounts arising from charges made as aforesaid, and shall consti­tute an appropriation and assignment in ad­vance, to the said Company or Companies, my employers, in trust, for the purposes of said Association, of such portion of my wages, which assignment shall have precedence over any other assignment by me of my wages or



27of any claim upon them, on account of liabil­ities incurred -by me. ’ ’“ I  DO H E R E B Y  F U R T H E R  A C K N O W L ­E D G E , C O N SE N T  A N D  A G R E E , That any untrue or fraudulent statement made by me to the Medical Examiner, or any concealment of facts in this application, or my resignation from the service of said Company, my employ­er or from any of the Associated Companies, or my being relieved from employment and pay therein at the pleasure of the said Com­panies, or, any of them, or their proper officers, shall, except as otherwise provided in the Reg­ulations, forfeit my membership in the said >' Association, and all benefits, rights and equi­ties arising therefrom, excepting that my leav­ing the service shall not ( in the absence of any of the other foregoing causes of forfeiture) deprive me of any benefits to the payment of which I  shall have previously become entitled to by reason of accident or sickness occurring while in the service, nor of the right to con­tinue my membership in respect of death bene­fit only, as provided in said Regulations.”The acceptance of this application by the Relief Association and Callaway’s subsequent admission to membership constitute the agreement with the Relief Association, together with the by-laws of said Association therein referred to and annexed to the state of the case. It makes.no difference whether said application has been signed by the Relief A s­sociation or the Railway Company or not, the fact at the Railway Company did make contributions ln accordance with the agreement, and that the agreement was accepted and payment made there- U +1.1*’ *n accorc ânce with its terms, has been fully established and the contract proved.
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28It is to be strictly considered that this contract is in no sense a 11 contract of hiring. ”  It is an entire­ly separate and voluntary contract made with a sep­arate organization not the employer. It does not therefore come within the purview of the Work­men’s Compensation Act of New Jersey, which provides: 1‘ Every contract of hiring, verbal, written or implied from circumstances, now in operation or made or implied prior to the time limited for the act to which this act is a supplement to take effect, 10 shall, after this act takes effect, be presumed to con­tinue subject to the provisions of section two of the act to which this act is a supplement*, unless either party shall, prior to accident, in writing, notify the other party to such contract that the provisions of section two of the act to which this act is a supple­ment are not intended to apply,”  P . L . 1911, page 763.
The application for membership in the Relief A s­

sociation and the contract connected with and re- 
lated thereto is likewise a contract made in Penn- 
sylvania and to be interpreted in accordance with 
the Pennsylvania law. It can in no respect be re­
garded as a contract of hiring, and even if  it were 
so regarded, it would be a part of a contract of 
hiring made in Pennsylvania, and not made in New 
Jerse y , and therefore not subject to interpretation 
under the laws of New Jerse y  or modified by the 
Workmen’s Compensation Act of New Jersey.In order to assert, as the plaintiff does assert, ^  that the contract with the Philadelphia and Reading Relief Association was modified by the statutes of New Jersey, it would be necessary to assert that a contract is not governed by the lex loci contractus, which is , of course, in the absence of an agreement, in the contract itself that it should be determined ac­cording to the laws of another jurisdiction a gener­ally well established rule.



29Under these circumstances, it is not reasonable to assume as contended by the appellee, that because of a failure to serve notices provided by Section I I  of the Workmen’s Compensation Act, in connection with the contract of hiring, made in the State of Pennsylvania, that said contract of hiring must be made with respect to the provisions of Section I I  of the New Jersey Workmen’s Compensation Act. Such contention would cause the operation of the statutory contract in the Workmen’s Compensation Act of New Je rse y  to be extra-territorial in cases 10 where an accident occurred within the jurisdiction of New Jersey. It is perfectly proper that in case of such an accident, the common law7 remedy for the injury should exist, but that there should be a new contract raised up for him of a different character and containing different terms from that made for him by the law of the place of the contract of hiring, is we submit erroneous.
Under these circumstances the appellant’s con­

tention is, (1) the Workmen’s Compensation Act 20 
does not apply at all to the contract of hiring in the 
present case; and (2) though it should be adjudged 
so to apply by reason of the accident having oc­
curred in New Jersey , it cannot apply to a contract 
made with an independent corporation, ivhich is not 
a contract 'of hiring and not made within the State 
of New Jersey, e: g., the contract with the Relief 
Association and its attendant circumstances.To quote from Eliott on Railroads, Vol. 3, Second 
Edition, page 907, “ Many railroad companies have 30 recently established voluntary relief departments for the accumulation and management of a relief fund out of which definite amounts, are to be paid to the employes who voluntarily become members and contribute thereto in case of accident or sick­ness, or to their relatives or other designated bene­ficiaries in case of their death.”



30In Beck v. Pennsylvania R . Co., 63 N. J .  L ., 232 
{N, J .  Supreme Court, 1899) M agie, C. J . ,  says at 
page 239, “ A  contract by which an employe permits such an employer to create a fund in part out of his wages, supplemented by a contribution by the em-. ployer when necessary, out of which relief for sick and injured employes is provided, and by which the employer undertakes to manage the fund and fur­nish the agreed on relief is, in my judgment, within 10 the implied powers of the employer, if  a corpora­tion. On the part of the employer such a scheme may be deemed likely to increase the efficiency of the force it employs, and on the part of the employe it may tend to relieve from anxiety as to support if injured by any of the many dangers to which he is daily and hourly exposed.”  It is also held in the same case that it is not against public policy nor lacking in mutuality of consideration, nor is it an in­surance contract. How much less so when the relief 20 is from contract with a separate corporation or as­sociation.In Eliott on Railroads, Vol. 3, Edition I I , page 909, we find the following language:: “ It is a general rule that an employer cannot contract in advance that he will not be liable for his own negligence. 
Miller v. Chicago, &c., R . Co., 65 Fed. 305. Doubt­less this rule would, in most jurisdictions, prevent the enforcement of a railroad company of an uncon­ditional contract by a member of the Relief Associa- 30 tion to release the company, or not to sue if he should.be injured therein by the negligence of the company. I f  the terms of the contract were such that the mere membership in the Association and the right to receive benefits would of itself release the company from all liability, or if the contract rules and regulations of the Relief Association were such as to compel him to accept the benefits and re-



31lease and discharge the company, they would he void as against public policy.This seems to be conceded in all the cases upon the subject, but a contract giving the employe the option to do so, or providing that if  he does do so after injury, the railroad company shall be released, is a very different thing. ’ ’The same work, i. e., Eliott on Railroads, Vol. 3, 
Second Edition, page 910, contains the following language: ‘ ‘ There is no rule of public policy which forbids or discourages settlement by compromise in good faith, of a claim for damages after an injury has been inflicted. Such a contract as that to which we referred in the conclusion of the last section, does not compel the employe to accept the benefit of the Relief Fund nor to release the company un­less he desires to do so. The contract, or transac­tion, is, in reality, not concluded until after the in­jury, and the company is not released until the fund is accepted. This completes the transaction, and the contract or release is no more against the public policy than any' other release or settlement by way of compromise after the injury is inflicted.The same work, i. e., Eliott on Railroads, Vol. 3, 
second edition, page 911, says: “ By becoming a member of the Relief Department, the employe re­ceives benefits if he chooses to accept them and re­leases the company not only where he is injured by the negligence of the company, but also where the company is guilty of no negligence, and indeed, for mere sickness, with causing which the compapy has nothing to do. * * * It cannot be said therefore,that there is no consideration in the agreement for he employe, nor can it be said that there is no mutuality in the contract.
Q saij?£ work, i. e., Eliott on Railroads, Vol. 3, 

econd Eaition, page 912, says: “ It is well settled y the almost unruffled current of authority, that the
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32voluntary acceptance of benefits from relief associa­tions, after an injury has been inflicted, under an agreement made upon becoming a member of the Association, that such acceptance shall operate as a release of the Railroad Company, or the acceptance of such benefits and the execution of a release in consequence thereof, does operate to release the company in cases cited. ’ ’
In  the present case, it is provided that the accept- 10 dnce of benefits from the R elief Association operates 

as a release of the Railway Company. By the con­
tract which Callaway made with the Philadelphia 
and Reading Relief Association, a separate organ­
ization, and by an entirely voluntary agreement for 
a sufficient consideration moving also from the Phil­
adelphia and Reading Railway Company, and made 
before the Workmen's Compensation Act was 
created, he agreed that the acceptance of benefits by 
his wife and beneficiary should operate as a release 20 of the Railroad Company, and should authorize and 
require his executors or administrators to give a 
full and complete release for any liability arising 
from his death.In this case the following facts are to be noted:(1) During the continuance of the contract made with the Relief Association, Callaway was likely to receive (a) sick benefits, and (b) death benefits, to his estate, wherever he was killed and under what­ever circumstances.30 (2) It was possible for him or for a beneficiarynamed by him to elect after injury whether they would* accept the benefits under the contract or whether they would accept their remedies at law.(3) I f  they accepted their contract rights, they then waived any other possibility of recovery.(4) The contract was made with people who understood the effect of it, who were not ignoran ’ and who were presumed to have a knowledge of t e



33law; the benefits were paid under it; the release given in accordance therewith, with knowledge, that it was a release, and under such circumstances the present right of action would be barred.This is especially so as(5) The case arises under a contract made in the State of Pennsylvania, and which would not be af­fected in  anywise by the statute of New Jersey.W hile it is true that the voucher signed by Mrs. Callaway and the release make no mention of the 10 children o f Callaway, and that upon the fact of the instruments, except by reason of the language used to authorize the executor or administrator to ex­ecute a contract, no one would be affected thereby but the signer, the face of the voucher and release are not alone to be considered.
In the present case, the contract was such that 

upon receipt of claims by the widow and beneficiary 
the railroad company, for due consideration, was re­
leased. The release annexed to the state of the case 
contains such language. 20It  is contended by the appellee that the acceptance of benefits from the relief association and an agree­ment that the railroad company shall be released will at lea st not more than prevent the recovery of damages for the benefit of the particular persons who accepts such relief and executes such release to therailroad company after the death.It  is contended that the acceptance by the widow of benefits from the Relief Fund and the release by her of claims against the company, will not neces­sarily p reven t her or someone else from maintaining 
an action as administratrix against the company 
for the benefit of the children. , There is surface authority for this contention in Chicago R . Co. v. 
Vymore, 58 N. W. 1120, “ But we conceive that the contract in that case as well as the contract in the
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case of Chicago R . Co. v. Healy, 111 N . W. 598, were



34founded upon different facts and language than the present instance shows. There is likewise law to the contrary.The syllabus prepared by the Court in Chicago R. 
Co. v. H ealy, supra, contains the following lan­guage : ‘ 1 under a contract of membership in the re: lief department of the Chicago, Burlington and Quincy Railroad Company, which provided that the receipt of benefits by the beneficiary should bar all 10 actions of damages arising from the death of a mem­ber, the beneficiary, after receiving the benefits pro­vided for in the certificate of membership, cannot maintain an action to recover damages for herself caused by such death; but the receipt of such benefit will not bar her action as administratrix of the es­tate of the deceased for the benefit of her minor chil­dren. * ’The contract in that case must have differed in certain respects from the contract in the case at 20 hand, which provided for the release of the estate by the acceptance of benefits by the beneficiary and did so release the company, being likewise with an in­dependent corporation.It is contended by the appellee that the contract of Callaway with the, Relief Association and the pro­ceedings under it are against public policy and fraudulent. We do not conceive that there is any merit whatever in such contention. We also con­ceive that under the particular contract made by 3Q Callaway with the Relief Association the rights of the minor children are likewise barred. Neverthe­less, if  that be not so, the only sum which could be obtained by the administrator in this specific action would be such sum as would be allowed for the minor children, exclusive of the sum which would, under the Workmen’s Compensation Act, be allowed for the widow, as under the 1911 act only.



35
It is especially called to the attention of the Court 

that the accident did not arise at a time when the 
amendments to the Workmen’s Compensation? Act, 
found in P . L . 1913, page 312, were in effect, hut 
prior thereto. The language of this latter act is as follows: “ No agreement, composition, or release of damages made before the happening of any accident, except the agreement defined in section two of this act, shall be valid or shall bar a claim for damages* for the injury resulting therefrom, and any such 10 agreement, other than that defined in section two herein, is declared to be against the public policy of •the State. The receipt of benefits from any associa­tion, society or fund to which the employe shall have been a contributor shall not bar the recovery of dam- ages by action at law or the recovery of compensa­tion under section two thereof. ’ ’The very fact that the presènt amendment to the ■ act was enacted would indicate that it was the con­templation of the Legislature that therefore re- 20 ceipt of benefits from associations, societies or funds to which the employe may have been a contributor, were a bar to the recovery of damages by action at law by the recovery of compensation under Section II of said act. It was with a view of changing the law that this latter section was passed by the Legis­lature.The case which we are considering arises before such change was made.It cannot be validly contended either that the 30 statute of 1909 can have any bearing upon the pres­ent contention, or throw any light upon the public policy or the general public sentiment relative to this question, for the law of 1909 found in P . L .

P a9 f  114, is not the law under which the plain- in this instance is proceeding, and is therefore not pertinent to the present case.



36It does not seem therefore necessary to discuss the operation of either of these last mentioned acts, and while it may well be conceded that a provision such as that contained in the Federal Employers’ Liability Act, 223, U . S. I. should be upheld as con­stitutional, as has been done in Davis Smith Co. v. 
Clausen, 117 Pacific, 1101, and in Borgnis v. Falk 
Co., 133, N . W. 209, we consider such discussion be- • side the issue in this branch of our discussion.10 C O N S T IT U T IO N A L IT Y  O F R E L E A S E .We have already said that the New Jersey Work­men’s Compensation Act has been decided to be constitutional. That is not the question which arises in the present instance. The constitution of the United States provides that the States shall not pass laws violating the obligation of contract. In the present instance the contract is one made in Penn­sylvania. The obligation of such contract could not, under the constitution, be violated by any act of the 20 Legislature of New Jersey, and it is contended in the present instance that any attempt to nullify the contract which has been made under the laws of Pennsylvania and with the Pennsylvania Relief As­sociation by virtue of the ultimate acceptance and ratification of the contract by which the release hereto appended was given, would be contrary to the constitutional provisions.Amos B. Callaway was paid by the month. His contract of hiring was indefinite. It is contended by q~ the plaintiff that, “  There being an appointment to the employment for an indefinite term, an agreement to leave the employment at the pleasure of the em­ployer, payment of wages by the month, and no agreement by the employe to serve for a definite term, the employment should be at will only or at most for monthly terms. The employment for each



37day, if an employment at will, or the employment for each month, if for monthly terms, constitute a new contract. ’ ’This contention would appear to be unsound. The contract was entered into at the moment of hiring.It continued until the time of death. The fact that for convenience monthly payments only were made, does not of itself constitute a new contract. There is no proof of such new contract or that any con­tract was made in New Jersey.In Beach v. Mullin, 34 N . J .  L ., 343, it was held, 10 “ The reservation of wages payable monthly or weekly will not control the contract so as to disrupt its entirety * * * but if payment of monthly or weekly wages is the only circumstance from which the duration of the contract is to be inferred, it will be taken to be a hiring for a month or a week.”In the present instance, there are other circum­stances, from which it may be inferred that there was not a new contract entered into at the beginning of each month. As a matter of fact, it was continued 20 upon the same terms and conditions without anynew agreement, and by virtue of the original con­tract of hiring from the time of the making of the contract until the death of the plaintiff’s intestate. There is nothing to show any making of a new con­tract once each month. The only mention of “ month”  at all is that according to the time Calla­way worked he received pay at the end of a month. It is not possible that by reason of such payment the plaintiff can avoid the constitutional question which (ls absolutely material in this instance, to wit, whether a statute of New Jersey can avoid the ob­ligation of a previously existing contract made under the laws of Pennsylvania, the benefits of which were accepted subsequent to the passage of me statute of.New Jersey.
30



38SU M M A R Y .Under the facts of the case, the actions of the appellee’s intestate were such as to bar his estate under the common law from recovery on the ground that he was “ wilfully negligent”  if  the action had been brought under the common law. His actions were such that his death resulted from that which was tantamount to *1 self-infliction, ’ ’ if  the case prop­erly arises under the Workmen’s Compensation 10 Act of New Jersey. It is contended that the Federal Employers’ Liability Act or the common law in an action for damages and not the Workmen’s Com­pensation Act, should have been the procedure under which damages should have been sought to be obtained by the administrator of the deceased per­son who was engaged in interstate commerce espec­ially when the contract of hiring was in the State of Pennsylvania previous to the passage of the Work­men’s Compensation Act of New Jersey, even 20 though the accident which occurred during the course of the employment was in New Jersey sub­sequent thereto.It is contended likewise that it would be unconsti­tutional to hold that the Workmen’s Compensation Act of New Jersey avoided the obligation in the pre­viously existing contract of hiring made under the laws of the State of Pennsylvania. It  is likewise contended that the contract by which Callaway joined the Relief Association and under which his 30 widow elected to receive the benefits thereof, could not be affected by the New Jersey Workmen’s Com­pensation Act, and was in full force and virtue. By reason thereof and by the language which it con­tains, it certainly bars all recovery of the admin­istrator for the benefit of Callaway’s widow, and its language would likewise totally bar any recovery by the administrator at all.



Under these circumstances it is contended that the petition should have been dismissed and the Supreme Court should have upheld such d ism issa l Respectfully submitted,
E d w a b d  L .  K a t z e n b a c h , 

Attorney and of Counsel for Appellant.





NEW JE R S E Y  COURT OF ERRORS AND APPEALS

W est J e r se y  T r u st  C o m p a n y , A d m in ist r a t o r  oe  A m os  B. C a e e o w a y , deceased,
Respondent,vs.P h il a d e l p h ia  & R e a d in g  R a il ­w ay  C o m p a n y ,

Appellant.

O n  A p p e a l . B r ie e  eor  R e s p o n ­d e n t .

T H E  FA CTS.
This is an action under the second section of the Em­

ployers’ Liability Act, P. L. 19 11, p. 134, and supplement, 
P. L., p. 763. The accident happened on November 13, 
I9II> and is therefore to be governed by the statute as it 
existed prior to that date. No notice was given to take 
the employment out of the second section, and to place 
it within the first section.

The petition is made by the administrator of the dece­
dent, for the benefit of the persons entitled by the Act.

It was proven that the act of the decedent preceding the 
injury and which placed him in a position where he could
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be, and was, injured, was an act such as is customarily 
performed by railroad employes of his class; that while 
his act was not necessary, it assured a more successful 
result from the employe’s efforts in his employer’s busi­
ness than would be obtained from some other course of 
action, and that his action was duplicated every day on 
railroads, by employes of his class. (Case, pp. 45, 51, 52 
and 71.)

The accident itself was described by several witnesses, 
and in substance it was this: That decedent went between 
two cars of this train in order to open a “ knuckle” and 
to make a coupling more sure, and in coming back be­
tween the cars he was caught and killed. (Case, pp. 34, 35, 41, 42, 45, 49, 67, 68.)
. The decedent left surviving him a widow, Rose Ella 
Calloway, and two children, Randolph T., born Septem­
ber 24, 1900, and Edna D., born January 10, 1906, who 
were all dependent on him at the time of his death. 
(Case, pp. 53, 54/ 55.) His average wage was stipu­
lated to be $18 .13  per week.

The defendant claimed that it was under no liability by 
reason of an agreement made by Calloway in joining an 
association known as the Philadelphia and Reading Re­
lief Association. This agreement is Exhbit R i, and is 
found in the State of the Case on p. 98, et seq. This ap­
plication or agreement, whichever it may be called, is not 
signed by the Relief Association or the Railway Com­
pany, and contains no agreement on the part of the Rail­
way Company to contribute anything to the Relief Asso­
ciation, or if it does contribute, to contribute any definite 
sum or percentage. It was proven that Calloway paid, 
in the manner agreed upon, his contributions to the bene-
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fit fund, and that the Railroad Company contributed to 
that fund five per cent, of the amount contributed by the 
employes who were members, and that this five per cent, 
was the total, not only of the Railway Company, but of the 
Associated Companies referred to in this agreement. 
(Case, pp. 62, 63, 97.) Of the $600 from the benefit 
fund paid to Mrs. Calloway, therefore, the company’s 
proportion was only $30.00.

The defendant also set up as a bar to its liability a re­
lease (Exhibit R4) and a receipt or voucher (Exhibit 
R3) and the payment of the sum of $600 from the Relief 
Association (Exhibit R2). These are found in full on 
pp. 106 to h i  of the State of the Case.

Mrs. Calloway testified that when she went to get the 
money from the association, she was told she could not 
get it without signing the papers offered in evidence • that 
she did sign these papers and was told she would receive 
a check for the money, which she later did receive; and 
that nothing was said at the time the papers were signed 
regarding any rights under the Employers’ Liability 
Law. (Case, pp. 80, 81.)

The admission in evidence of Exhibits R i, R2, R3 and 
R4> was objected to, but they were admitted, subject to 
argument at the close of the case. (Case, pp. 59, 61.)

The Court below found as a fact that the contract of 
employment was made in the State of Pennsylvania, and 
that for that reason recovery was denied. No findings of 
tact upon any other of the features of the case were 
made.

Calloway was appointed a brakeman on or about June 
t6, 1910, on the New York Division of the Railway Com­
pany and his name was then put on what was known as
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the extra list. Those whose names were on this list 
were called on for special or irregular work, and paid for 
such time as they actually served. (Case, pp. 87, 93.) 
Thereafter, in May of 1911 ,  Calloway applied for ap­
pointment as brakeman on the Bound Brook Division and 
received his appointment as such. (Case, pp. 89, 90, 91 
and 93.) This position required his services in New 
Jersey and Pennsylvania, and while performing the 
duties of brakeman in New Jersey, Calloway was killed. 
(Case, p. 93.)

Decedent was paid by the inonth (Case, pp. 82, 94), 
and his employment was at the will of the Railway Com­
pany. (Case, p. 94.) The application for membership in 
the Relief Association also referred to Calloway’s “being 
relieved from employment and pay therein at the pleasure 
of the said companies, or any of them, or their proper 
officers.”

N O T E .

The trial Judge made no findings of fact on the ques­
tion of dependents, whether death was due to accident 
arising out of and in the course of the employment, and 
so forth, deciding the case upon the sole ground that the 
contract of employment was made out of the State. 
There were other points of law to be determined by the 
Supreme Court, however, before it could be known that 
this action in dismissing the petition was not justified. 
These relate to the effect to be given a certain contract 
made by the decedent and certain papers executed by the 
widow. The Supreme Court decided all these points in 
favor of the petitioner below, and we ask that the order 
of the »Supreme Court be in all things affirmed. These
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legal questions we discuss in their order, and ask the 
Court for a favorable determination of the legal questions 
involved in this appeal, and that the record be then re­
mitted to the Common Pleas for further proceedings. 
This case is in somewhat the same situation as Long vs. 
Bergen Common Pleas, 86 A. R., 529, Judge Gnichtel 
having gone out of office.

The present case, so far as it relates to the effect of the 
agreement and release, is one of first impression so far as 
we can find, and is of vast importance to the employes 
of all railroads in New Jersey.

1. E ffect, if an y, o f the Federal Em ployers* L ia ­
bility A c t.

THE QUESTION OF W H ETH ER TH E D E­
CEASED WAS ENGAGED IN IN TER ST A T E COM­
MERCE AT TH E TIM E OF H IS DEATH, SO AS 
TO BAR TH E RIGHT OF RECO VERY IN TH IS 
ACTION, WAS NOT RAISED  IN TH E COMMON 
PLEAS' EITH ER  IN TH E PLEADIN GS OR ARGU­
MENT, AND NO EVID EN CE W AS INTRODUCED 
ON THIS ISSUE. TH E QUESTION W AS RAISED  
FOR THE FIR ST  TIM E IN TH E SU PREM E 
COURT A FTER  TH E TIM E W ITHIN WHICH AN 
ACTION UNDER TH E FED ER A L STA TU TE 
COULD BE BROUGHT HAD EXPIRED . UNDER
t h e s e  c i r c u m s t a n c e s  w e  t h i n k  t h e  d e ­
f e n d a n t  IS PRECLUDED FROM PUTTING IN
t h is  d e f e n s e .

But even if this defence had been put in, we think the 
petitioner would nevertheless have been entitled to re­
cover.
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In Rounsaville vs. Central Railway Company, 94 Atl. 

Rep. 392 , (now in this Court on appeal, opinion not 
having- been filed) the Supreme Court, per Justice Swayze, 
showed that the Federal act and the act of our own State 
covered different subject matters, the Federal act cover­
ing liability for torts and the State act liability ex con­
tractu. The ruling of that case, therefore, was that an 
employment in interstate commerce did not prevent a re­
covery under our statute.

Counsel attempt to distinguish the Rounsaville case 
from this because of the fact that there the contract of 
employment was made in the State, while the accident 
happened out of the State; while here the accident hap­
pened in the State, while the employee was hired out of 
the State. But we submit that these differences in point 
of fact have no bearing on this particular question. We 
think this question must be determined solely upon the 
nature of the statutes alleged to conflict, unaffected by 
the fortuitous facts of specific cases.

The Supreme Court came to the same conclusion in 
the case of Ham mill vs. Pennsylvania R . R . C o *  94 Atl. 
R ep., 3 1 3 .

In Winfield vs. Brie R . Co., 96 A tl. Rep., 394, this 
Court decided that where the Federal act gave no remedy 
it was not exclusive of recovery under the State act. 
The Chief Justice said “ that in order to oust the Court 
of Common Pleas of jurisdiction in a proceeding brought 
under our Workmen’s Compensation Act, it must affirma­
tively appear either in the pleadings or the proofs, that a 
right of action is given to the widow or personal rep­
resentatives of the deceased employee by the Federal stat­
ute ; in other words, that his death resulted in whole or in
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part from negligence chargeable to the defendant com­
pany; for such negligence will not be presumed.”

No reference was made in the pleadings to the Federal 
act at all, and so far from admitting its. negligence, the 
defendant below alleged in its answer (Case, p. 14) that 
the accident “was due SO LELY AND SIM PLY to the 
reckless indifference, wilful negligence and deliberate act 
or failure to act on the part of the said” decedent. The 
appellant in the light of this Court’s decision in the Win­
field case says in its brief that the testimony “ tends to 
suggest a negligence on the part of the appellant.” But 
such an assertion, made in that manner, at a time when 
a right under the Federal act is barred, does not meet the 
language of the Chief Justice where he says that a right 
of action for negligence must “affirmatively appear.” 
The appellant does not even now admit its negligence, 
but at the most suggests that there may be a doubt as to 
the truth of its pleadings, and, by inference, that there 
might be a jury question as to the negligence in an action 
under the Federal act.

The New York Courts have had this question before 
them. The present statute of that State provides for a 
compulsory insurance fund, with an option to the em­
ployer in certain cases to act as a self insurer.

In Winfield vs. New York Central & Hudson River 
R. Co., 1  ro N. R. Rep., 614, the Court of Appeals of New 
York State, per Justice Seabury held that the Federal act 
was not exclusive of the State act. The Court called at­
tention to the fact that the Federal statute allowed re­
covery for injuries which were the result of the defen­
dant s negligence and that the State statute allowed com­
pensation regardless of fault.
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The Court said as to the actiqn of Congress in enacting 

the Federal employer’s liability act, that :

“ It intended to occupy and exclusively pre-empt the 
field in which the liability of certain employers engaged 
in interstate commerce to their employes is prescribed 
when the latter are injured as the result of negligence. It 
did not intend to enter upon the field of compensation for 
industrial accidents which were not the result of negli­
gence, but left that field open for occupancy by the State 
until such time as it should assume to legislate upon this 
subject.”

The recovery sought in this action is on contract. Can 
the appellant be heard to say that it is not bound by its 
contract, because it might have had some other rights if 
it had not made the contract ?

2. N e g lig e n ce  o f D ecedent.

There is no contention that the decedent was intoxi­
cated, nor that the injury was in any respect caused by 
intoxication. The act of decedent which placed him in 
the position where he was injured was an act such as is 
customarily performed by railroad employes of his class 
and contributed to the successful performance of his 
work.

Taylor vs/Seabrook, 94 Atl. Rep., 399, covers this 
point.

It is urged by appellant that the nature of the accident 
was such that it should be said that the accident did not 
arise out of or in the course of his employment. To state 
the appellant’s view of the case in this language: “You 
were not employed to perform negligent acts, and there-



9
fore an accident resulting from your negligence does not 
arise out of or in the course 'of your employment,” is to 
demonstrate its fallacy.

Bryant vs. Fissell, 86 A . R ., 458, is dispositive of this 
branch of the case. N

3. L e x  L o c i Contractus.

We think this feature of the present case is entirely 
disposed of by the case of American Radiator■ Company 
vs. Rogge, 92 A . R ., 85, affirmed by this Court, 93 A. R., 
1083.

The facts regarding the contract of employment with 
Calloway have been already set out.

The point is made that his employment was not under 
the act. But in May of 19 11 he was appointed brakeman 
on the Bound Brook division of the railroad and while so 
acting he met with the accident which caused his death. 
As this date was subsequent to the enactment of our 
statute, the employment was subject to the act, on the 
authority of Sexton vs. Newark District Telegraph Co., 
86 A . R ., 451.

In addition to this circumstance, there was an appoint- 
rnent for an indefinite term, an agreement to leave the 
employment at the pleasure of the employer, payment of 
wages by the month, and no agreement by the employee to 
-erve for a definite term, so that the employment would 
e at will only or at most' for monthly terms. The em­

ployment for each day, if an employment at will, or the 
employment for each month, if for monthly terms, con­
stituted a new contract. As several months elapsed after 
the supplement was adopted before the accident, the com
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tract was made subject to the act. If Calloway had been 
injured after the passage of the act, and before the ex­
piration of the month of his employment, the constitu­
tional question might be material. That is not this case. 
As the contract in existence at the time of the accident 
was made after the passage of the act, the act cannot be 
said to impair its obligation.

In Beach vs. Mullin, 34 N. J. L., 343, it was held,

“ The reservation of wages, payable monthly or 
weekly, will not control the contract so as to destroy 
its entirety, when the parties have expressly agreed 
for a specified term, as a year. But if the payment 
of monthly or weekly wages is the only circum­
stance from which the duration of the contract is to 
be inferred, it will be taken to be a hiring for a 
month or a week.”
American Radiator Co. vs. Rogge, supra.

Counsel’s argument is based upon a misapprehension 
of the opinion in the case of American Radiator Company 
vs. Rogge, supra. The liability does not depend upon 
the New York contract, and when the Court refers to the 
fact that his action is ex contractu, the contract meant is 
the contract implied by the statute.

Counsel says that because this contract of employment 
was made in Pennsylvania, our statute violates its obliga­
tion within the meaning of the constitutional provisions 
upon that subject. But attention is not called to any 
authority applying a different rule of constitutional con­
struction to a foreign contract than is applied to a domes­
tic contract. We submit that no such authority can be 
found, and that, from the constitutional point of view,

✓  - ; ' . A



I I

the decisions of our courts, which have approved this act, 
in the light of the various constitutional objections which 
have been made, are equally applicable to this case.

Sexton vs. Newark District Telegraph Company 86 
A. R ., 451.

Hoey vs. Superior Laundry Co., 88 A . R ., 8,23. 
Huyett vs. Penna. R . R . Co., 92 A . R ., 38.
Troth vs. M illville Bottle Works, 91 A . R ., 1031.

4. The E ffe ct o f C a llo w a y ’s A greem en t in Jo in in g  
the Relief A ssociation.

A. The contract presumed by the A ct, and the con­
tract in the application for membership, were both in 
effect at the time of the accident, the latter, however, be­
ing in some respects changed by the statutory contract.

The supplement to the General Act (P. L. 19 11, p. 
763), provides:

Every contract of hiring, verbal, written or im­
plied from circumstances, now in operation or made 
or implied prior to the time limited for the Act to 
which this Act is a supplement, to take effect, shall, 
a ter this Act takes effect, be presumed to continue 
subject to the provisions of section two of the Act 
to which this Act is a supplement, unless either party 
shall, prior to accident, in writing, notify the other 
party to such contract that the provisions of section 
two of the Act to which this Act is supplement are 
not intended to apply.”

he notice here provided for was never given, so that 
Railway Company must be considered to have con-
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tracted with decedent that the Act should apply. If the 
company had desired to contract that the Relief Asso­
ciation agreement with the decedent should be effective 
without change, they should have given the notice pro­
vided by the Act .to put decedent within the first section. 
The effect of the making of the second contract, that 
presumed by the supplement, was to change the pro­
visions of the former agreement, in so far as they re­
lated to limitation of liability and terms of employment, 
and to substitute the statutory provisions. It cannot be 
considered that the second contract was exclusive, as no 
action was taken by the company or association to term­
inate the first contract, although there was an easy 
method provided for terminating it, as above, and the 
company deducted, and the association received several 
contributions from decedent after the Act became effec­
tive. The Railway Company, therefore, can only be con­
sidered to have desired and intended thgt both contracts 
should remain effective, so far as might be. This was 
the view adopted by Justice Parker in the Court below. 
The benefit derived by the Railway Company from the 
agreement with the Relief Association, after the adop­
tion of the Workmen’s Compensation Act, was that it 
applied to accidents occurring in Pennsylvania, where 
Calloway performed a portion of his contract of employ­
ment. It is to be assumed that they did not endeavor 
to abrogate this early agreement, because of this appar­

ent benefit. ,
In the Supreme Court, Justice Parker said tha 

contract or quasi contract arising under the statu e 
“ must be taken to have superseded pre-existing arran&e 
ments between the parties, and among them the re ease
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in advance of all claim for ‘damages’ in view of the mem­
bership in the relief association.”

In the case of Newark Paving Co. vs. Klotz, p i A . R ., 
pi, and Interstate Telephone &  Telegraph Company vs. 
Public Service Electric Co., po A . R ., 1062, the Supreme 
Court considered the compensation provided by the Act 
to be so much a part of the employment contract as to 
constitute a portion of the wfages of the service. The 
defendant is therefore is the position of saying that they 
will not pay wages actually earned under the contract 
which they chose to make with decedent. This position 
cannot be sustained.

The agreement, if there were any, by the Railway Com­
pany to contribute a specific sum was no part of consid­
eration for the agreement contained in the application 
for membership', as the Railway Company’s agreement 
was not with Calloway, but with the Relief Association. 
Calloway would have been entitled to the same sum from 
the Relief Association even though the Railway Com­
pany had made no contribution whatever.

This beneficial society agreement is somewhat analo­
gous to one.of insurance, the insurance premium being 
paid largely by Calloway, both benefiting by its provis­
ions in the State of Pennsylvania, and Calloway bene­
fiting by its provisions in New Jersey. Barbour F la x  
Spinning Company vs. Hagerty, 8p A\ R ., p ip , was a 
case involving a pure insurance, and is of no assistance 
here. The Railway Company has received its quid pro 
quo by the protection from liability in the State of Penn­
sylvania. -

Counsel for appellant bases his argument upon the 
theory that our statute changes the Pennsylvania con-
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tract, and violates its obligation, overlooking the rule 
which is now well settled, that our statute creates a 
new contract. Can he be heard to say that the parties 
to this agreement, or persons benefiting by its pro­
visions, cannot make a new contract? In the light of 
our decisions, that is the effect of this agreement and we 
think it is totally without force.

B . The agreement does not relate to the cause of ac­
tion represented by the present suit.

In addition to the reasons above set forth, why the 
agreement does not refer to this cause of action, we 
contend that a proper construction of the agreement 
would secure the same result. I .. '> ...

The agreemnt provides that the acceptances of bene­
fits thereunder shall operate as a release of all CLAIMS 
FO R DAM AGES against said company, arising from 
injury or death, which could be made by or through 
Calloway. The suit is based not upon any claim for 
damages which could have been made by or through 
him, but is a claim which arose upon his death, and 
vested directly in his wife and children by the statutory 
contract. This was the view adopted by Justice Parker 
in the court below. This action is therefore not within 
the description of the contract.

The agreement also says “ acceptance of benefits, 
without specifying by whom1 accepted. The agreement 
by Calloway as to the effect of the acceptance of bene­
fits cannot bind third persons, not taking or claiming 
in privity with him. While the wife and child of Callo­
way claim by reason of his injury or death, yet there is
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no privity between them in this right of action, this 
being a contractual right in them directly. They do not 
claim in privity with him.

The only effect of the acceptance of benefits is to be 
determined by the matter passing between the Rail­
way Company, or association, and the third person, in 
this case the release.

Cases arising under the Act commonly called Lord 
Campbell’s Act, or the Death Act, should be dis­
tinguished from this case, as theyNare all founded upon 
a statutory tort, while this case is founded upon a 
statutory contract.

5. T H E  E F F E C T  O F  T H E  R E L E A S E  A N D  R E ­
C E IP T  O R  V O U C H E R  S I G N E D  B Y  M R S . C A L ­
L O W A Y , A N D  T H E  A C C E P T A N C E  O F  B E N E ­
FIT S B Y  H E R , U P O N  T H E  R I G H T S  O F  T H E  
A D M IN IS T R A T O R  A N D  T H E  C H I L D R E N  O F  
D E C E D E N T .

The voucher does not refer to claims of an adminis­
trator or children, and the release specifies simply 
claims and demands of the party signing, who was the 
widow. Upon the face of these instruments, no one 
would be affected but the signer. As' Justice Parker 
said in the court below, “ The release is made by thé 
widow qua widow, and of course cannot bind the per­
sonal îepresentatives of the deceased, who sued in 
right of the statute.”

The construction of the respective rights of the ad- 
nunistratoi, and persons entitled, other than the 
beneficiary, would be more liberal under this Act than
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under Lord Campbell’s Act, as this is an action in its 
nature contractual, while, an action under the latter 
would be in tort. But there are many cases holding 
that the release by a beneficiary cannot bar the claims 
of others entitled under Lord Campbell’s A ct We 
cite:

Pittsburgh, C . C . &  S t  L . R w y. Co. vs. H o  sea, 53
N .B .419 (Ind.)

C. B. & Q. R. R. vs. Healey, (Neb.) i n  N. W.

598-

B . &  0 . R . R . Co. vs. Hottman, 25 Ohio Cir. Ct. R . 
410.

Oyster vs. C. B. & Q. Rwy. Co., p i N. W. 699 
(Neb.)

M cKeering vs. P . R . R . Co., 46 A . R . 715 (R- B.)

In this las.t case, a release by the beneficiary was pleaded 
in bar, and on demurrer overruled. It was held that 
no action on the part of the beneficiary could bar the 
other next of kin.

In Beck vs. Penna. R . R . Co., 43 R- 9° 8> a ^ene_ 
fit association agreement, similar to the one here, was 
attacked by an employee who had received benefit there­
under, and then brought suit, upon the grounds that it 
was opposed to public policy, lacked consideration, was 
void for want of mutuality, and was ultra vires the cor­
poration. The agreement was sustained, and we cite 
it' because the following language in this case is open 
to criticism: “ I think it plainly apparent, that the em­
ployee, or his representative, is not debarred from this 
contract from maintaining such an action, but there is 
an option afforded thereby either to seek redress by ac-
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tion, or to accept the funds stipulated for from the 
fund.” The reference to “ representatives” is obiter and 
should not be considered controlling. That the Court 
understood the real nature of the case is apparent in 
the next, paragraph, where it is said “ Benefits are pay­
able to sick members, to members injured, and to bene­
ficiaries of such as are killed.”

6. T H E  E F F E C T  O F  T H E  R E L E A S E  A N D  
R E C E IP T  O R  V O U C H E R , A N D  T H E  A C C E P T ­
A N C E  O F  B E N E F I T S  B Y  M R S . C A L L O W A Y ,  
U P O N  H E R  R I G H T S .

A . The receipt of the $600 and a voucher cannot bar
Mrs. Calloway. .

This feature is disposed of in 2, A and B, above.

B. Upon the true construction o f the release, it cannot 
act as a bar.

At the time of the execution of the release, the widow, 
as above set forth, was the beneficiary under two con­
tracts. Unless an intent appears to bar both, the re­
lease has not the effect contended for by the defend­
ant. There is no magic in a release. When we look at 
the release we find that it recites particularly the rights 
in the association’s fund, and that the sum of $600 is 
payable to the widow “ upon the condition of the execu­
tion of this release as provided in said application.” 
Then follow the words of general release from all 
claims, or demands on account of or arising from the 
death of said decedent against the Relief Association
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and the Railway Company. The reference to the ap­
plication, however, does not broaden the particular re­
cital. There was no condition in the application re­
quiring the execution of a release by the beneficiary, 
and .the release, therefore, cannot be considered to have 
incorporated in it any part of the application, nor to have 
ratified any part of the application which had been 
changed by the statutory contract. The widow was en­
titled to the« $600 under this Relief Association contract 
as it then stoojl. The release should be construed in 
the light of the circumstances surrounding its execu­
tion. It would have been a very easy matter to have re­
ferred to the Employers’ Liability Act in the release, or 
to have called the attention of Mrs. Calloway to the fact 
that the contention of the Railway Company was that 
the release barred her rights under the Act. She had 
the right to assume that she had rights under two con­
tracts, and that by reason of the fact that only one con­
tract right was recited, the other was not included in 
the general words following. The fact that the con­
sideration related only to the one right, is also very ma­
terial. In the Supreme Court Justice Parker said on 
this point:

“ The subsequent release of the widow, which by 
its recitals is expressly founded upon the agree­
ment contained in the membership application, and 
which includes the Relief Association as a party re­
leased, must be held as a matter of construction to be 
limited in its application to the rights and liabilities 
of the parties as they would have existed if the 
compensation act had not been passed. This con­
struction is fortified by considering that the act of 
1911 ,  by paragraph 12 (P. L., p. 139) provides for
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awards based on the existence of children as well as 
the widow, and for distribution to them in case of 
intestacy, according to the intestate law of this 
State. The release is made by the widow qua 
widow, and of course cannot bind the personal 
representative of the deceased, who sued in right 
of the statute.”

A Court of Errors and Appeals case, dealing with 
the rule of construction here applicable, is Van Slyke vs. 
Van Slyke, J 8 A . R ., 179. This is a well-considered 
opinion and under the rule there applied,- that the gen­
eral intent as gathered from the whole release governs, 
this release would not affect the releasor’s right to main­
tain this action.

See also Jacowitz vs. D . L . &  W . R . Co., 92 A . R ., 946.

We also contend that a release such as this one, when 
pleaded in an action of this nature, should be strictly con­
strued against this defendant, from the nature of the 
right, and the policy of this State applicable thereto.

C. There. was no consideration for this release, and 
the defendant asks this Court to assist in the perpetration 
of a legal fraud.

We have already shown that the contractual rights 
of Mrs. Calloway under the act were in existence con­
currently with her rights in the Relief Association. 
Upon the death of her husband, she could have main­
tained an action for the $600 against the Relief Asso­
ciation. The association could' not have defended by 
saying that the beneficiary should release her rights 
under some other contract, before she received the



20

benefits due by it. There is no such condition in the 
application, which- constitutes the contract, and cer­
tainly no such condition could be implied. It should 
be borne in mind that although the release runs to 
both the Relief Association and the Railway Company, 
the Relief Association alone had the funds and the Re­
lief Association alone would have been a proper party 
to such a suit. Now, the fact is that the Relief Asso­
ciation only paid Mrs. Calloway that which she could 
have recovered in a suit against it. The payment of this 
sum of money by the Relief Association, therefore, 
could only be consideration for the release of its ob­
ligation under the only contract to which it was a party. 
This is not a case of insufficient consideration or failure 
of consideration, but an entire lack of consideration for 
the release of any rights of the widow under the Act. 
The release, therefore, must fall, if applied to rights 
under the Workmen’s Compensation Act. If applied to 
rights under that Act it is a legal fraud. The authorities 
are numerous, holding that a release without any con­
sideration is ineffective in law, and need not be cited ex­
tensively. In Silverthorne vs. TyoxclII, 12  A. R., p- d-rp, 
it is said, “ In cases of gross inadequacy of consideration, 
fraud is always presumed, much more when there is 
none. It is a legal fraud,” and many cases are there 
cited.

Courts of law have concurrent jurisdiction with Courts 
of Equity, in cases of fraud; or, in other words, a plain­
tiff cannot recover at law, in any case, where upon the 
same evidence of actual or constructive fraud a Court 
of Equity would decree against him.

Tomlin vs. Cox, 19 N. J. L-, 82.
Obert vs. Hamel, 18 N. J. L., 81.
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As the lack of consideration appears on the face of 

the release, it is not necessary to invoke the exceptions 
to the rule excluding parol proof, which applies where 
the suit is between strangers to the contract, or between 
a party and a stranger, or between parties not privy to 
the contract, stated in Shr eve vs. Crosby, 72 N. J. L., at p. 
502; First National Bank vs. Dunn, 55 N. J. L-, 404.

Newark Paving Co. vs. Klotz, 9 1 A. R., 91, illustrates 
the principle here involved. The plaintiff there, an em­
ployee of the defendant, while acting in the course and 
scope of his employment, was injured by the negligence 
of a third party. He sued the third party and recovered, 
giving a release of his claim against him. The plaintiff 
then sued his employer, under the Employers’ Liability 
Act, and recovered. The only difference between the 
Perlsburg case and this one is that in the former case 
the right against the third party was in tort, here it was 
contract, against the association.

See also upon this point Bryant vs. Fissell, 86 A. R., 
at p. 46.

Twaits vs. Renna. R. R. Co., 75 A. R., 1010, should 
be distinguished from the present case. There the plain­
tiff had executed, in consideration of the acceptance of 
benefits, a release similar in form to the one here. He 
subsequently filed a bill in the Court of Chancery to re­
strain the Railroad Company from putting in defense to 
an action in tort, the release previously given, and ten­
dered a return of the consideration paid. The prayer of 
the bill was denied and the release sustained. The dis­
tinction is that there the right of action released was iden­
tical with the one sued upon. Here they are entirely 
separate and distinct.

V
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D. The release is against public policy and void.

The Legislature never intended that a beneficiary un­
der the statute should be barred of recovery thereunder, 
unless the payments provided by the Act, or some lump 
sum fairly in settlement thereof, was paid. Section 21 
of the 191 1  Act illustrates this, by its provision that no 
agreement for commutation of payments shall be valid 
unless approved by the Court.

The Court must take judicial notice of the public pol­
icy of this State, demonstrated by the passage of the 
Act. If  this release contravenes that policy, it cannot 
be given effect. It is not necessary for us to go into 
the question of the existence of this public policy here, 
but the underlying reasons therefor are set forth in 
State vs. Clausen, 65 Wash., 156 ; u p  Pac., 1 10 1 ;  37
L. R. A. (N. S..), 466, and Borgnis vs. Falk, 147 Wis., 
327, 133  N. W., 209; 3p V. R. A. (N . S .) , 489, at P- 
498.

Would not the purpose of the Act be defeated by al­
lowing as a defense, a release not reciting the Act or 
the rights arising under it, having for its consideration 
a sum due under a separate and distinct contract, run­
ning to the person owing that sum, and also to a third 
person, who had contributed five per cent, of that sum, 
or in the figures of this case, who had contributed but 
thirty dollars of the six hundred dollars paid? We 
maintain that it would. The effect of the defendant’s 
contention would be to absolve it from a liability, un­
der the statute, of several thousand dollars by the pay­
ment of a paltry thirty dollars.

The Act of 191 1  says that commutation may be or­
dered “provided the same be in the interest of justice.
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Unless so approved, no compensation payments shall be «
commuted,” p. 143. To allow the defendant to escape 
liability under the circumstances of this case would be to 
allow by another name what would be substantially a 
commutation. See also on this point, Newark Paving 
Company vs. Klotz, p i A . R ., p i.

The amendment of the Act of 1911 ,  found in P. L. 
ïÇdâ» P- 312» reads:

“No agreement, composition, or release of dam­
ages made before the happening of any accident, ex­
cept the agreement defined in section two of this 
Act, shall be valid or shall bar a claim for damages 
for the injury resulting therefrom, and any such 
agreement, other than that defined in section two 
herein, is declared to be against the public policy of 
the State. The receipt of benefits from any asso­
ciation, society or fund to-which the employee shall 
have been a contributor shall not bar the recovery 
of damages by action at law' or the recovery of com­
pensation under section two hereof.”

This is entitled to great weight by the Court, in con­
sidering the defense  ̂here interposed. The Legislature 
did not by this Act create a public policy ; that it cannot 
do. Neither did it imply that public policy did not there­
tofore exist. Quite the contrary. By this Act it has de­
clared that the theretofore existing public policy of this 
State was thus and so, and this policy must be considered 
to have existed from the time of the passage of the 
original Act, nothing intervening between that time and 
the present to create any change in conditions.

On this point see Interstate Telephone &  Telegraph 
Co. vs. Public Service Electric Co., po A . R ., 1062.
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The first Employers’ Liability Act also shows a con­

tinuous public policy where it provides (P. L. 1909, p. 
1 14) :

“ An employer who shall have contributed to an 
insurance fund created and maintained for the mu­
tual purpose of indemnifying an employe for per­
sonal inj uries, for which compensation may be re­
covered under this Act, or to any relief society or 
benefit fund, may prove in mitigation of damages re­
coverable by an employe under this Act such propor­
tion of the pecuniary benefit, which has been re­
ceived by such employe from such fund or society 
on account of such contribution of employer, as the 
contribution of such employer to such fund or society 
bears to the whole contribution thereto.”

Under this Act, the constitutionality of which was up­
held in Quigley vs. Lehigh Valley. R. Ri Co., 79 A. R., 
458, the company could have relied upon the Relief As­
sociation membership to mitigate damages in a common 
law action, to the extent of thirty dollars. As a substi­
tute for this right the 191 1  Act gave the employer the 
power to except himself from the operation of the second 
section and to put himself within the first section, where 
the release would be as effective as before the passage of 
the Act.

That this is not a local rule of policy is apparent from 
the laws of other jurisdictions.

Section fifteen of the English Workmen’s Compensa­
tion Act of 1906 provides that any contract existing at 
the commencement of this Act, whereby a workman re­
linquishes any right to compensation from the employer 
for personal inj ury arising out of and in the course of his 
employment, shall not, for the purposes of that Act, be
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deemed to continue after the time at which the workman’s 
contract of service would determine if notice of deter­
mination thereof were given at the commencement of that 
Act.

Section three of the same Act provides that where 
a schema of compensation, etc., is not less favorable than 
the Act, and that where the scheme provides for contri­
bution by the workmen, the.,scheme confers benefits at 
least equivalent to those contributions, in addition to the 
benefits to which the workmen would have been entitled 
under the Agî, and where the majority of the workmen 
are in favor of the scheme, the employer may contract 
with his workmen that the provisions of the scheme shall 
apply, but with that exception the Act shall apply not­
withstanding any contract made after the commencement 
of that Act and provided that the workmen do not have 
to join the scheme, and may withdraw at any time.

The Federal Act declares void any contract, rule, regu­
lation or device, the purpose or intent of which is to 
enable a carrier to exempt himself from the liability which 
the Act creates, and this has been upheld as constitutional 
in the Second Employers’ Liability Cases, 223 U. S., 1.

The Washington Act has a similar provision, upheld 
in State, ex rel., Davis-Smith Co. vs. Clausen, 37 L. R. A., 
466, 117  Pacific, 1  roi.

Also in Wisconsin, approved in Borgnis vs. Falk Co., 
37  l .  R. A. N. S., 489, 133 N. W., 209.

In & O. R. R. Co. vs. Gawinski, 197 Fed. 3 1  (C.
. ' ^hird Circ.), am employee was allowed to recover 

damages under the Federal Act, although he had con­
tracted that in event of his injury he would execute a re­
ease upon acceptance of benefits from a relief association 
and in fact did execute such a release.
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7. Con stitution ality o f the Suprem e C o u r t’s C o n ­
struction o f the Release.

Under the heading “ Constitutionality of Release” 
counsel for appellant discusses the nature of the em­
ployment of Calloway as affecting the release. The mat­
ters mentioned by him here have been disposed of in the 
argument upon the foregoing points.

We respectfully submit that the judgment of the Su­
preme Court should be affirmed.

OTT & CARR,
Counsel for Respondent.

\
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NOTICE OF APPEAL.N EW  J E R S E Y  S U P R E M E  CO U R T .
W e s t  J e b s e y  T r u s t  C o m ­

p a n y ,  A d m i n i s t r a t o r  
A m o s  B. C a l l o w a y , D e ­
c e a s e d ,  Relator,

vs.
P h i l a d e l p h i a  a n d  R e a d i n g  

R a i l w a y  C o m p a n y ,
Respondent.

Notice of Appeal.
10To O t t  a n d  C a r r ,  Esquires, Attorneys for Relator:Take Notice that the respondent appeals to the New Jersey Court of Errors and Appeals from the whole of the judgment entered in this cause in the New Jersey Supreme Court on the following grounds:1. Because the New Jersey Supreme Court ord­ered a reversal of the judgment of the Court of Common Pleas of Mercer County and directed a 20 new trial of the issue.2. Because the New Jersey Supreme Court held that the prosecutor was entitled to recover for the death of Amos B. Calloway under the provisions of the New Jersey Workmen’s Compensation Act, Chapter 95 of the Laws of New Jersey for 1911 and the acts amendatory thereof and supplementary thereto.3. Because the New Jersey Supreme Court held that the administrator of an employe of a common carrier by railroad engaged in inter-state commerce could recover against such carrier under the New Jersey Workmen’s Compensation Act, above re­erred to, for injuries resulting in death sustainedy such employe while engaged in inter-state com­merce.̂ ecause ĥe New Jersey Supreme Court held at where a contract of employment is made in ennsylvania the administrator of an employe can recover under the New Jersey Workmen’s Compen- sa ion Act above referred to for death resulting rom an accident which occurred within the State

30



2 Notice of Appeal.of New Jersey, even when the Pennsylvania contract of employment was entered into before the going into effect of the New Je rse y  Workmen’s Compen­sation Act before mentioned.5. Because the New Jersey Supreme Court held that the act of Congress entitled, “ An Act relating to the liability of common carriers by railroad to their employes in certain cases,”  approved April 22, 1908, and the acts amendatory thereof, is not the ex- elusive manner of determining liability in this case.6. Because the New Jersey Supreme Court held that the contract with the Philadelphia and Reading Relief Association made in Pennsyl­vania and the payments made pursuant thereto and in accordance therewith and the release given the Philadelphia and Reading Railway Com­pany by contract in accordance therewith did not operate as a bar to recovery under the New Jersey Workmen’s Compensation Act above referred to20 even though said contract was made in Pennsyl­vania before the enactment of the said New Jersey Workmen’s Compensation Act.7. Because the New Jersey Supreme Court held that contracts made in Pennsylvania had read into them the provision of the New Jersey Compensation Act above mentioned by the mere happening of an accident in New Jersey, thus giving to acts of the New Jersey Legislature a power of modification of already existing Pennsylvania contracts contrary to30 the Constitution of the United States which pro­hibits the passage of a law by any State impairing the obligation pf contracts.Yours respectfully,U p w a r d  L. K a t z e n b a c h ,Piled, January 8, 1916. Attorney of Defendant.(Endorsed)Due and legal service of a copy of the within notice is hereby acknowledged this 5th day of Janu­ary, A . D. 1916.
O t t  & C a r e ,

A tt ’ys of Relator.
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W R IT  O F  C E R T IO R A R I.

N e w  J e r s e y ,  ss.

(Seal The State of New Jersey to our Judge 
of of our Court of Common Pleas in and for

Court) the county of Mercer.

G r e e t i n g  :

We, being willing for certain reasons to be certi­
fied of a certain judgment made and rendered upon 10 
a petition filed by W est Jersey T rust Company, ad­
ministrator of Am os B. Calloway, deceased, against 
Philadelphia and Reading Railw ay Company, do 
hereby command you that you send, under your seal, 
to our Justices of our Supreme Court of Judicature, 
at Trenton, on the sixteenth day of April, next, as 
well the judgment aforesaid as the petition of the 
said West Jersey T rust Company, administrator of 
Amos B. Calloway, deceased, and all orders, answers, 
proceedings, and finding filed, made or given before 20 
our said Court of Common Pleas in and for the 
County of Mercer, with all things touching and con­
cerning the same, as fu lly and entirely as they re­
main before you, a Judge of said court, by whatso- 

nai^es the parties may be called therein, to- 
ge her with this, our writ, that we may further cause 
o be done thereupon what of right we shall see fit 

to be done.
W i t n e s s , W i l l i a m  S. G u m m e r e , Esq., Chief Jus- 

ice of our Supreme Court, at Trenton, this twenty- 
seventh day of March, 1915,

W m . C. G e b h a r d t , 30
Ott & C abk,

Attorneys.



4 Order Extending Return Day.

[Endorsed]

This writ is allowed. Let it be sealed.

Thomas W . Trenchard, 
Justice of Supreme Court.

O R D E R  E X T E N D I N G  R E T U R N  D A Y .  
N E W  J E R S E Y  S U P R E M E  COURT.

W e s t  J e r s e y  T r u s t  Coi' a

P h i l a d e l p h i a  &  R e a d i n g  
R a i l w a y  C o m p a n y ,

Respondent.

It appearing to the Court that the writ of cer­
tiorari allowed in this case on March twenty-seventh, 
nineteen hundred and fifteen, was returnable at a 
day too early for the proper return to be made there­
to, on motion of Ott & Carr, attorneys for the prose­
cutor, i

1 0  p a n y , Administrator 
the Estate of Amos ! 
Calloway, On Certiorari.

Petitioner,vs. O r d e r  E x t e n d i n g  
R e t u r n  D a y .

It is ordered on this twenty-first day of April



R etu rn . 5
nineteen hundred and fifteen, that the return day 
of the said writ be extended to the thirtieth day of 
April, nineteen hundred and fifteen.

T h o m a s  W .  T r e n c h a r d ,

J .  S .  C .

Consent is hereby given to the entry of the above 
order.

E d w a r d  L .  K a t z e n b a c h ,
A tto r n e y  fo r  R espondent.

RETURN.
To the Honorable the Ju s t ic e s  o f the Su p rem e C ou rt  

of Judicature o f N ew  J e r s e y :

In obedience to the command of this writ directed 
o the Judge of the Court of Common Pleas of the 

County of Mercer, I  hereby certify and send under 
the seal of the said Common Pleas Court to the Hon- 
orable Justices of the Supreme Court of Judicature 
ot JNew Jersey the judgment, petition and answer in 
a certain action, plaint or proceeding filed by the 
West Jersey Trust Company, administrator of Amos 

• Calloway, deceased, against the Philadelphia and 
ea mg Railway Company, and all orders, answers, 

m^S an  ̂ ^nĉ nos filed, made or given, with 
. iri?s Inching and concerning the same as fully 

andentirely as before said the Common Pleas Court 
ercer County they remain, as is commanded.

J i i L  6/ ^ 117 m e r e o f> Erwin E . Marshall, 
g of the Common Pleas Court of Mercer County,



6 Notice of Hearing.have hereunto set my hand as Judge of said Common Pleas Court and caused the seal of said Common Pleas Court to be affixed and attested by the clerk of said Common Pleas Court this ninth day of April, nineteen hundred and fifteen.

M E R C E R  C O U N T Y  CO U R T  O F COMMON P L E A S .
W e s t  J e r s e y  T r u s t  C o m - 20 p a n y , Administrator of Amos B. Calloway, de­ceased,

To the Philadelphia and Reading Railway Company. 30 Please to take notice that West Jersey Trust Com-

E rwin E . M a r s h a l l , 
Judge of Common Pleas Court.

10 Attest :
G e o . R .  R o b b i n s ,

Cleric.(Court Seal.)
NOTICE OF HEARING.

Petitioner, vs.
P h i l a d e l p h i a  &  R e a d i n g  

R a i l w a y  C o m p a n y ,
Respondent.

N o t i c e  o f  H e a r i n g .

pany, administrator of the estate of Amos B. Callo



Notice of Hearing. 7way, who was injured on the thirteenth day of No­vember, nineteen hundred and eleven, while in your employ, and who thereupon died by reason of such injuries, has filed a petition addressed to the Hon­orable Frederick W . Gnichtel, Judge of the above- stated court, for compensation under an act entitled “ An Act prescribing the liability of an employer to make compensation for injuries received by an employee in the course of employment, establishing an elective schedule of compensation, and regulating 10 procedure for the determination of liability and com­pensation thereunder, ’ ’ approved the fourth day of April, nineteen hundred and eleven, and the Judge of said court has fixed the eleventh day of April, nineteen hundred and thirteen, at ten o ’clock in the forenoon, or as soon thereafter as counsel can be heard thereon, at the Court House in the City of Trenton, as the time and place for hearing on the same. Please take notice therefore that at the time and place aforesaid we shall move the hearing of said ^0 matter. That annexed hereto and served herewith is a true copy of the petition and order in the above matter.
Ott & C arr,

Attorneys for Petitioner.

30



8 Petition for Compensation.

P E T IT IO N  F O R  C O M P E N S A T IO N .M E R C E R  C O U N T Y  CO U R T  O F COMMON P L E A S .

To the Honorable Frederick W. Gnichtel, Judge of 
the Court of Common Pleas of the County of 
Mercer:The petition of the West Jersey Trust Company, a corporation of the State of New Jersey, respect­fully shows:1. That it was heretofore appointed administrator 20 of the estate of Amos B. Calloway, by the Surrogateof the County of Camden.2. That said Amos B. Calloway, on the thirteenth day of November, nineteen hundred and eleven, was employed by the Philadelphia and Reading Railway Company in this State, as a brakeman on a freight train.

W e s t  J e r s e y  T r u s t  C o m -p a n y ,  Administrator of Amos B. Calloway, de­ceased,
P e t i t i o n  f o r  Com­

p e n s a t i o n .
Petitioner,vs.10 P h i l a d e l p h i a  &  R e a d i n g  

R a i l w a y  C o m p a n y ,
Respondent.



Petition for Compensation. 93. That while engaged in the said employment he was injured by being caught between two cars of a freight train, at or near Skillman, in the County of Somerset, this State, by reason of which injuries he died in about five hours, at St. Francis Hospital, in the City of Trenton, this State.4. That at the time of the said injury and death of Amos B. Calloway he was earning from seventy-five to eighty dollars per month.5. That at the time of the said injury and death, 10 said Amos B. Calloway was thirty-four years of age and in good health.6. That at the time of the said iijjnry and death, said Amos B. Calloway was married to one Rose Ella Calloway, and had two children living, one RandolphT. Calloway, who was twelve years of age on the twenty-fourth day of September, nineteen hundred and twelve, and one Edna D. Calloway, who was seven years of age on the tenth day of January, nine­teen hundred and thirteen, and the said Rose Ella 20 Calloway, Randolph T. Calloway and Edna D. Callo­way, are still living.7. That the said Philadelphia and Reading Rail way Company has not paid this petitioner, nor the said Rose Ella Calloway, Randolph T. Calloway or 'dna D. Calloway any proportion of the wages of decedent as required by the laws of this State.^ e. said injury was not caused by orrough the wilful negligence of said decedent.9- That the said Philadelphia and Reading Rail- 30



10 Petition for Compensation.way Company has full knowledge of the injury and death aforesaid and has had such knowledge from the said thirteenth day of November, nineteen hun­dred and thirteen.Your petitioner therefore prays for relief under the provisions of the Act entitled “ An Act prescrib­ing the liability of an employer to make compensa­tion for injuries received by an employee in the course of employment, establishing an elective 10 schedule of compensation, and regulating procedure for the determination of liability and compensation thereunder,”  approved the fourth day of April, nine­teen hundred and eleven, and that the compensation allowed by said Act may be computed to a lump sum by this Honorable Court, according to the statute aforesaid.
W e s t  J e r s e y  T r u s t  C o.,C. H . L a i r d , J r., Sec’y,

Petitioner.

2 Q  S t a t e  o f  N e w  J e r s e y , 
C o u n t y  o f  C a m d e n ,

30

Charles H . Laird, J r . ,  being duly sworn according to law, on his oath deposes and says that he is the secretary and treasurer of West Jersey Trust Com­pany, the administrator of the estate of Amos B. Calloway, the petitioner in the foregoing petition named, and that the matters and things therein con­tained are true to the best of his knowledge and be­lief.
C h a r l e s  H. L a i r d , J r .Sworn to and subscribed before me, a Notary Pub­lic of N. J . ,  this 14th day of March, 1913.

C l e m e n t  R .  L i p p i n c o t t ,
Notary Public.



O rd er fo r  H ea rin g . 11

O R D E R  F O R  H E A R IN G .MERCER C O U N T Y  CO U R T  O F COM M ON P L E A S .
W e s t  J e r s e y  T r u s t  C o m - x 

pant, Administrator of Amos B. Calloway, de­ceased,
P etitio n er, ' 

vs. |

P h i l a d e l p h i a  &  R e a d i n g  
R a i l w a y  C o m p a n y ,

R espondent. /

Upon reading and filing the petition of West Je r ­sey Trust Company, administrator, etc., herein, this fifteenth day of March, nineteen hundred and thir­teen,It Is Ordered that the eleventh day of April nine- teen hundred and thirteen, at ten o ’clock in the fore- noon of said day, or as soon thereafter as counsel can be heard thereon, at the Court House in the C ity- of Trenton, be and the same is hereby fixed as thetime and place for the hearing upon the said peti­tion. F . W . G n i c h t e l ,J .

On P e t i t i o n  f o r  
C o m p e n s a t i o n . 

O r d e r  f o r  H e a r i n g .



O rd er fo r  H ea rin g .

[Endorsed]I  hereby deputize and appoint GeorgeB. Hulit, of Pennington, N. J . ,  a special deputy to serve the within writ.Witness my hand and seal this 18th day of March, A . D. 1913.Walter Madden, Sheriff of Mercer County.Harry V . Holden, Under Sheriff.Served within petition, order and notice for hearing, March 18th, A.D. 1913̂  upon the Philadelphia and Reading Railway Company, respond­ent, by giving and delivering a true copy thereof to Henry E . Harvey, the registered ticket agent of said com­pany, at its Warren Street Station, Trenton, N. J . ,  personally; said service being made at said Warren Street Sta­tion. Walter Madden, Sheriff, by George B. Hulit, Spec. Dep.Filed Mch. 22,1913,Geo. R . Robbins, Clerk.



A n sw er. 13
A N S W E R .MERCER C O U N T Y  C O U R T  O F COMMON P L E A S .

W e s t  J e r s e y  T r u s t  C o m ­
pany, Administrator of Amos B. Calloway, de­ceased,

P etitio n er , vs.
P h i l a d e l p h i a  &  R e a d i n g  

R a i l w a y  C o m p a n y ,

Respondent.

O n  P e t i t i o n , & c . 
A n s w e r .

10

The answer of the Philadelphia and Reading Rail­way Company, a Pennsylvania corporation, shows:1. It admits the first paragraph of the petition in the above entitled action.2. It admits the second paragraph of the petition 20 in the above entitled action, averring that said Cal- °way entered the service of respondent on, or previ­ously to, the 23rd day of June, 1910.êaves ĥe petitioner to its proof as to theird paragraph of the petition in the above entitled action.• It leaves the petitioner to show the exact wages received by the said Amos B. Calloway at the time oi his death.



14 A n sw er.5. It leaves the petitioner to show the age and condition of health of the said Amos B. Calloway at the time of his death.6. It has no knowledge of the matters contained in the sixth paragraph of the petition in the above en­titled action, excepting as to the identity of said de­cedent’s widow.7. It admits the seventh paragraph of the peti­tion in the above entitled action.10 8. It denies the eighth paragraph of the petitionin the above entitled action.. 9. Respondent admits that it had knowledge of the occurrence of the accident to said Calloway within a few days thereafter.

20
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10. For answer, it says that the said Amos B. Calloway at the time of suffering the injury men­tioned in said petition was himself wilfully negligent in that he deliberately acted or deliberately failed to act in a manner which was prudent under the cir­cumstances, and exhibited such conduct as evidenced reckless indifference to his personal safety, and as­serts that the accident was due to no defect in any of the cars of this respondent or any of the appli­ances of this respondent or to any of the methods used in connection with the work of this respondent, but was due solely and simply to the reckless indif­ference, wilful negligence and deliberate act or fail­ure to act on the part of the said Amos B. Calloway in his lifetime, viz: while cars were standing upon a curve and the engine was perfectly still, he care­lessly went in on the long side of the curve, back



Answer. 15of one car and in front of another, to shut the knuckle on one car and open the knuckle on the other, and after doing so started to go out on the short side of the curve, whereupon, owing to his negligence in do­ing so, he met with the accident which it is claimed resulted in his death, and therefore under the terms of the Act entitled “ An Act prescribing the liability of an employer to make compensation for injuries received by an employe in the course of employment, establishing an elective schedule of compensation, 10 and regulating procedure for the determination of liability and compensation thereunder,”  approved April 4th, 1911, the petitioner, as administrator of Amos B. Calloway, is not entitled to receive compen­sation.11. For a further answer to the petition in the above entitled action, the respondent avers that at or about the 23rd day of June, 1910, the said AmosB. Calloway executed an application for membership m the Philadelphia and Reading Relief Association, 20 wherein he agreed, inter alia, as follows:“ And in consideration of the contribution to be made to the relief fund of the said asso­ciation by the Philadelphia and Reading R ail­road Company, and its successors, and of the agreement of the several associated companies in respect of any deficit in the relief fund for benefits to their respective employes, I  hereby agree that the acceptance of benefits from the said relief fund, or from said association, for injury or death, shall operate as a release of ■ all claims for damages against said company,P7 employer, and against any of said asso­ciated companies by which I  may hereafter he



16 A n sw e r.employed, arising from such injury or death which could be made by or through me, and that I  or my legal representatives will execute or, where necessary, procure to be executed such further instrument as may be necessary formally to evidence such acquittance.”And respondent further avers that, in accordance with the provisions of the contract so entered into between said Amos B. Calloway and Philadelphia 10 and Reading Relief Association, the said association has duly paid to the widow of said decedent, who was his designated beneficiary, the full amount of the benefit due under the said contract upon the death of said Amos B. Calloway, and the widow of said decedent, thereupon on the 26th day of February, 1912, executed a release to the respondent for all claims for damages resulting from the death of said Calloway. A  copy of said release is hereto attached, being marked ‘ ‘ Exhibit A . ’ ’Respondent is advised and believes and therefore 20 avers that, under the provisions of the above recited application of said Calloway for membership in the said Philadelphia and Reading Relief Association, the payment by it and acceptance by the designated beneficiary of the said benefit upon the death of said Calloway and the above recited release by the widow of said Calloway operate to bar the present proceed­ing and entitle respondent to demand and receive from the legal representative of said Amos B. Callo- OA way, to wit, The West Jersey Trust Company, ad- ministrator, petitioner herein, a full release of a claims for damages by reason of the death of sai Calloway, including a release from all claims or compensation under the above entitled Act of t e



A n sw er. 17Legislature of the State of New Jersey, approved April 4, 1911.
P h i l a d e l p h i a  a n d  R e a d i n g  R a i l w a y  C o m p a n y .B y G e o r g e  Z i e g l e r , (Seal) 

Secreta ry .
F r a n k  S. K a t z e n b a c h , J r . ,  

A tto rn e y .

S t a t e  o p  P e n n s y l v a n i a , i 
C o u n t y  o p  P h i l a d e l p h i a ,  ( s s ‘George Ziegler, being duly sworn according to law, on his oath deposes and says, that he is secre­tary of the Philadelphia and Reading Railway Com­pany, the corporation which executed the foregoing answer, and the respondent in the action in which the same was filed, that he is familiar with the matters and things therein contained and that the same are true as he verily believes.

G e o r g e  Z i e g l e r .Sworn to and subscribed before me, a Notary Pub­lic in and for the County of Philadelphia and State of Pennsylvania, this 24th day of March, A . D. 1913, at Philadelphia.
(Seal)My commission expires C. K .  K l i n k ,

N o ta ry  P u b lic . April 18, 1916.

20
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18 A n sw er.

E X H IB IT  A . 
(Copy)

P H IL A D E L P H IA  A N D  B E A D IN G  R E L IE F  A S S O C IA T IO N .Release on Account of Death Benefit.Whereas, Amos B. Callaway, deceased,, lately in the service of the Philadelphia & Reading Railway Company, was a member of the Philadelphia and Reading Relief Association, under Application No.10 133221, and the Death Benefit payable from said Re­lief Association on account of such membership,amounting to Five Hundred.............Dollars, ($500.00)with an additional sum payable from the Surplus Fund of said Association, of One Hundred Dollars ($100.00), together with unpaid Disablement Benefit amounting t o .................. ($.............), are upon the con­dition of the execution of this release, as provided in said application payable to E lla  Callaway, widow;20 Now, Therefore, I , the undersigned, do hereby ac­knowledge that the payment of the aforesaid amounts from the said Philadelphia and Reading Relief Association, which I  have this day received, is in full satisfaction and discharge of all claims or demands on account of or arising from the death
30

of said deceased, which I  now have, or can or may hereafter have, whether against the said Philadel­phia and Reading Relief Association, the said Phila­delphia & Reading Railway Company, or agama any other corporation having amongst its employes members of the said Association.Witness, my hand and seal, this 26th day of Febru-



A n sw er. 19ary, A. D. 1912. (This date and date of Receipt on Voucher must be same.)(Signed) Ella Callaway (Seal).In the Presence o f :(Signed) Howard F . Jones (Signed) F . Wm. FinkApproved:(Signed) W . Hoffman, Superintendent of the Relief Association. lO
S t a t e  o r  P e n n s y l v a n i a ,  j  
C o u n t y  o f  P h i l a d e l p h i a , j  s , s *On the 26th day ‘of February, A . D. 1912, before me the subscriber, a Notary Public for the Common­wealth of Pennsylvania, residing in the City of Philadelphia, personally appeared the within named Ella Callaway, personally known to me to be the same person who signed the foregoing release, and asknowledged and declared that she signed, sealed 20 and delivered the same as her free and voluntary act and deed, for the purposes therein mentioned, the u 1 contents of the said release having been first made known unto her by me.Witness my hand and official seal the day and year aforesaid., ,  . (Signed) F . Wm. Fink,( mpression seal) My commission expires,M . \ Notary Public,y commission expires 191.. January 16, 1915. 30



20 O rd er fo r  H ea rin g .

[Endorsed]Filed Mch. 25th, 1913 Geo. R . Robbins, Clerk.
O R D E R  F O R  H E A R IN G .Upon reading and filing the petition of West Jer­sey Trust Company, administrator, etc., herein, this fifteenth day of March, nineteen hundred and thir­teen,It  Is Ordered that the eleventh day of April, nine- 10 teen hundred and thirteen, at ten o ’clock in the fore­noon of said day, or as soon thereafter as counsel can be heard thereon, at the Court House in the City of Trenton, be and the same is hereby fixed as the time and place for the hearing upon the said peti­tion. F . W . G n i c h t e l ,

J .

[Endorsed]Filed Mch. 22, 1913.Geo. R . Robbins, Clerk.20



O rd er. 21
O R D E R .This being the day fixed for hearing upon the peti­tion of West Jersey Trust Company in this matter and, counsel consenting thereto,It Is on this ninth day of April, nineteen hundred and thirteen, Ordered that the hearing provided by the rule on the said petition be continued to the twenty-fifth day of April next, at ten o ’clock in the forenoon, at the Court House, in the City of Tren­ton.

On motion of F . W . G n i c h t e l , 
J .

O t t  &  C a r r ,
A tto rn e y s  fo r  P etitio n er.

10
I consent to the entry of the above order.

F r a n k  S. K a t z e n b a c h ,  J r . ,  
A tto rn e y  fo r  R espondent.

[Endorsed]Filed this 25th day of April, 1913.Geo. R. Robbins,Clerk. 20
O R D E R .This being the day fixed for hearing ion of West Jersey Trust Company ana, counsel consenting thereto, upon the peti- in this matter



22 Order.It  Is on this twenty-fifth day of April, nineteen hundred and thirteen, Ordered that the hearing pro­vided by the rule on the said petition be continued to the ninth day of May next, at ten o ’clock in the fore­noon, at the Court House, in the City of Trenton.F . W . G n ICHTEL,
J .On motion of10 O tt & C arr,

Attorneys for Petitioner.I  consent to the entry of the above order.
F r a n k  S. K a t z e n b a c h , J r., 

Attorney for Respondent.

[Endorsed]Filed this 25th day of April, 1913.Geo. R . Robbins, Clerk.
2 q  O R D E R .It  Is, on this fourteenth day of November, nineteen hundred and thirteen, Ordered that the hearing upon the petition and answer herein be fixed for the twenty-first day of November, nineteen hundred an thirteen, at ten o’clock in the forenoon, or as soon thereafter as the same can be brought on, at theBO Court House, in the City of Trenton.

F  W . G n ic h t e l ,
J .



Order. 23We consent to the entering of the above order.
Ott & C arr,

Attorneys for Petitioner.I consent to the entering of the above order.
F r a n k  S. K a t z e n b a c h , J r ., 
E dward L . K a t z e n b a c h ,

Attorneys for Respondent.

[Endorsed] 10Filed Nov. 18, 1913.Geo. R. Robbins,
Clerk.

And on Friday, November 21, 1913, and Wednes­day, January 21,1914, at sessions of the said Mercer Common Pleas Court, the evidence of the petitioner 20 and respondent was submitted and after the argu­ment of counsel, decision was reserved.And afterwards on the . . . . . . . .  day of March,A. D. 1914, at a session of the said Mercer Common Pleas Court, the Court rendered its decision order­ing and adjudging that the said petition be dis­missed.
30



24 Opinion and Determination of Facts. 
O P IN IO N  A N D  D E T E R M IN A T IO N  O F  F A C T S .M E R C E R  C O U N T Y  CO U R T  O F COMMON P L E A S . ,

W   ̂ m

Mr. Carr, of Ott & Carr, and Mr. Edward D. Har­rington (of the Philadelphia bar, for the peti­tioner,Messrs. Frank S. and Edward L . Katzenbach for respondent.
2q G n ic h t e l , J . :The testimony in this case, and the admissions of counsel show, and I  find the facts to be, that AmosB. Calloway was a brakeman employed by the Phila­delphia & Reading Railroad Company; that the con­tract of hiring was made in Philadelphia on June 21, 1910, and no notice was given that the provisions of Section I I  were not to apply; and that on November 3d, 1911, Calloway met with an accident which arose out of and in the course of his employment, and

Petitioner, 1 O n  P e t it io n10 O p in io n  a n d  D eter­
m in a t io n  op F acts.vs.

P h il a d e l p h ia  & R e a d in g  i 
R a il w a y  C o m p a n y ,

Respondent. ]



Opinion and Determination of Facts. 25caused his death; that the respondent received due notice of the accident, and that the wages received by Calloway averaged $18.13 per week.The respondent disclaims any liability in this suit, and urges among other reasons,First: That the contract of hiring in this case was made at the respondent’s office in Philadelphia, and is governed by the laws of Pennsylvania; that the legal obligation arising therefrom must be de­termined by the laws of that State, and not by the laws of New Jersey. 10Second: That by the acceptance of the benefits from the Philadelphia & Reading Relief Association, and the execution of a release by the widow in full satisfaction of all demands, the respondent is re­leased from all further claims arising from said death.The contract of hiring was executed in Pennsyl­vania, and at the time the accident happened, AmosB. Calloway and his wife lived in Philadelphia. The accident occurred on November 13, 1911, at Skill- 20 man, New Jersey, where Calloway was at work as a brakeman on a freight train which ran from Third and Berk Streets, Philadelphia, Pennsylvania, to Port Reading, New Jersey.The right of this petitioner to recover must rest on an agreement by the parties, expressed or implied, to accept the provisions of Section I I  of the Work­men’s Compensation Act.The contract of hiring was made on June 21,1910, and by its terms Calloway was employed as a brake- „ a man. He was an extra hand until May 26, 1911, ^  when he was given the position he held at the time °f the accident.



26 Opinion and Determination of Facts.It is contended that the petitioner has no standing under our Act because the contract was not made in this State. That the petitioner has a right of action in tort is not denied, but the present claim under the Workmen’s Compensation Act is founded on contract. The Act provides that when the em­ployer and employe shall, by agreement, 'either ex­pressed or implied, accept the provisions of Section I I , compensation for injuries or death of such em- 
10  ploye- shall be made, &c. This acceptance of the compensation feature needs no affirmative action, as the law provides that all contracts made subsequent to Ju ly  4,1911, are presumed to have been made with reference to the provisions of Section I I  of the Act, and contracts made prior shall be presumed to con­tinue subject to said section unless the parties give written notice that the section is not to apply. This presumption, or rule of evidence, which obviates the necessity of proving the contract, applies to all con- 
2 0  tracts made in New Jersey. Does it apply also to contracts made in other States ? Has our Act a wider scope than the limits of the State! There is nothing in the words of the A ct to give it extra territorial jurisdiction. A  careful reading of the Act shows clearly that it was the intention of the Legislature to protect the citizens of this State, and not to go be­yond the jurisdiction of our Courts; and that the presumption arising was not intended to relate to contracts made in Pennsylvania by citizens of that Qn State. As far as appears, these parties when they ^  made the contract, were ignorant of the very exist­ence of the, law, and while it is well settled that every one is presumed to know the law, there is no pre­sumption that a person knows the provisions of a statute of another State or country. All matters bearing upon the. contract, its interpretation an



Opinion and Determination of Facts. 27validity, must be determined by the laws of Pennsyl­vania, and this is not altered by the fact that the employe, in the course of his employment, and as an incident of it, came into this State.Nor is there any evidence of any affirmative act by the parties accepting the elective compensation provision of our law. On the contrary, the testi­mony shows that when the contract was made, the parties entered into an additional agreement cover­ing the subject of compensation or relief in case of death or injury, by the terms of which the Philadel- 10  phia & Reading Railway Company deducted from Calloway’s wages, a sum to be paid to the benefit fund of the Philadelphia & Reading Relief Associa­tion. And it was agreed that (in consideration of the contribution to be made to the fund by the Philadelphia & Reading Railway Company), the ac­ceptance of benefits by Calloway or his legal rep­resentatives, for injury or death, should operate as a release of all claims for damages against the railwaycompany arising from such injury or death, which could be made by or through him.The contract was made in 1910, and was not altered or changed upon the passage of the Workmen’s Compensation Act. The parties continued to act under both contracts, and contributed to the fund, and after the death of Calloway, his widow accepted the benefits and executed a formal release to the railway company. While the validity of the release 18 questioned by counsel, it is important here, to show the purpose of the parties to the contract of hiring, and negatives the existence of any agreement looking to the acceptance of the elective feature of our Act.In Deeny vs. Wright dfc Cobh Lighterage Co., 36 A  J .L .  J .  121 where the contract was made in New

20
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28 Opinion and Determination of Facts.Jersey, and the accident occurred in New York, it was held that it is the contract of hiring which pre­vails, and not the situs of the accident.The question here involved has not been before our Courts, but was raised in the New York courts in a suit brought under our Compensation Act. The administrator of Antonio Pensabene, brought an ac­tion against F . & J .  Auditoreo. Pensabene was em­ployed under a contract made in New York, and while doing work in this State, received injuries 
10  which resulted in his death. The case was heard by the Supreme Court, Appellate Division, Second Department, and it was held, all five Judges concur­ring, that it is plain from a reading of Subdivision 9, Section I I , of our Act, that its provisions apply, by force of the statute, only where the contract of hiring was made in the State of New Jersey. 240 N. Y . Supp. 266.My conclusion is that our Act does not cover the contract involved here, and it is therefore unneces- 20 sary to pass on the other questions involved.The petition will be dismissed.

[Endorsed]Filed March . . . . ,  1914.Geo. R . Robbins,Clerk.
30



Stipulation. 29

S T IP U L A T IO N .

West J ersey  T r u st  C o m ­
pany, Administrator of Amos B. Calloway, de­ceased,

Prosecutor, vs.
Philadelphia  & R e a d in g  

Railway C o m p a n y ,
Respondent.

On C ert iorari. 
S t ip u l a t io n . 10

It is hereby stipulated and agreed by and between Ott & Carr, attorneys for prosecutor, and Edward L. Katzenbach, attorney for respondent:. 1. That the determination filed by Frederick W. Onichtel, Judge of the Mercer County Court of Com­mon Pleas, shall for all purposes, both in this suit, on the hearing on the writ of certiorari in this mat- 2Q ter, and in any other matter or proceeding be con­sidered as an order of the Mercer County Court of Common Pleas entered on the petition filed in that court in this case, dismissing such petition for the reasons stated, and that the respondent will not at ajiy time raise the objection that no order disposing °t said petition in the Mercer County Court of Com­mon Pleas was entered therein.



30 Stipulation.2. That the testimony given in the Mercer County Court of Common Pleas on the hearings on the peti­tion and answer in this cause is to he considered as a part of the return to the writ of certiorari herein and as the facts found by the said Court or the Judge thereof, in reaching a determination of the matters raised by the said petition and answer.
Ott & C arr,
Attorneys for Prosecutor.

E dward L . K a t z e n b a c h ,- 
Attorney for Respondent.10

20
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T estim on y. 31TESTIMONY.M ERCER C O U N T Y  CO U R T  O F COM M ON P L E A S .
West J ersey  T r u st  C o m ­

pany, Admr., Amos B. Calloway, deceased,
P etitio n er,vs.

Philadelphia  & R e a d in g  
Railway C o m p a n y ,

R espondent.

On P e t it io n  for 
C o m p e n s a t io n .

T e s t im o n y .

10

Transcript of testimony taken in the above en­titled cause before Hon. Frederick W. Gnichtel, on Friday, November 21st, 1913, at eleven o’clock in the forenoon.
A p p e a r a n c e s  :Messrs. Ott and C arr and A v er y  D. H a r r in g t o n , (of ^  the Philadelphia Bar), for the petitioner. essrs. F r a n k  S. K a t z e n b a c h , J r ., and E dward L. 

K a t zen b a ch , for the Respondent.



32 E d g a r  L .  W est—D irect.

E dgar L. W est , a witness being duly sworn on be­
half of the petitioner, testified as follow s:Direct examination:By Mr. Carr:Q. Doctor, you were, on the thirteenth of Novem­ber, 1911, at the St. Francis Hospital at Trenton, were you not?A . I  was.Q. Do you know whether Amos B. Calloway was10 admitted to that institution on that day!A . He was.Q. Did you examine him!A . I  did.Q. Do you know whether or not Mr. Calloway died!A . He did die that day.Q. That day?A . Yes.20 »No cross-examination.The Court: What did he die of?A . Fractured pelvis, ruptured bladder and inter­nal hemorrhage.The Court: Could you say from the indications what was the cause of the fracture, and so forth?

3 0  A ' N o 'The Court: Was there any outward sign?



E m e rso n  C hisholm —D irect. 33A. He was bruised about the pelvis. The Court: What kind of bruises f A. I  don’t recall very definitely.The Court: Black and blue %A. Black and blue.
E m erson  C h is h o l m , a witness being duly sworn on behalf of the petitioner, testified as follows:' 10Direct examination.By Mr. C a rr:Q. Do you know Amos B. Calloway?A. Yes, sir.Q. On the thirteenth of November, 1911, what was your occupation?A. Brakeman.Q. Where?A. On the P . & R. Railroad, on local freight. ^Q* Was Amos B. Calloway a member of that train crew?A. Yes, sir.Q. Did you see the accident which caused the death of Mr. Calloway?A. Yes, sir.Q. Will you please tell, in your own words, aswell as you can, what the cause of that accident was?A. Well, we had spotted the car on the siding------



34 E m e rso n  C h ish olm —D irect.Q. What do you mean by that I A . We placed a car on Vans ant’s siding at Skill- man, and we wanted to part the cars, pull away from the car we had spotted, and we had too much slack, we couldn’t lift the lever., Q. Explain what you mean by “ slack.”A . The thing was too tight, we couldn’t lift the lever to separate i t , -----The Court: You hadn’t enough slack?A . We hadn’t enough slack. The Court: Go on.10

20

30

A . (Continuing the answer.) ------ and to getthat slack, we had to have a movement to release, and as we did that we knocked the car out of place­ment, out of its place. He pulled the lever and right away the car was away from its place.Q. That was the car that was to be spotted?A . The car was knocked out of place where we wanted to spot it.Q. What lever was lifted?A . On the car spotted. The car in front was out of its place and we had to couple it again to place it in its place, and in the meantime he had closed the one knuckle, and ran across and opened a lever and another knuckle, and there was a full lock; and in coming back the surge of the train was what caught him.0 . As he was coming back he was caught by the surge of the train?A . Caught between the cars.Q. Was this train on a level grade?A . It was approximately level where the car was, some grade, but not so very much of a grade.



E m e rso n  Chisholm —D irect. 35
Q. There was some grade, about how much, would 

you say?
A. Well, very small.
Q. Would it be a noticeable grade?
A. Yes, it is a noticeable grade.
Q. And on which end of the grade, the lower or 

higher end, was the car?
A. The car was at the lower end.
Q. Then the engine was higher ?
A. At the high end.
Q. And when the train stopped-------
A. The cars would come together and drift back.
Q. Down the grade ?
A. Down the grade.
Q. When Calloway was coming back through the 

cars, do you remember what happened to Calloway 
coming back through the cars ?

A. He was caught between the couplers.
Q. Then what happened?
A. He fell out between them, he was done for 

then.

10

20
Q. What did you do with him?
A. We got him as quick as we could and put him 

on a stretcher, carried him to the station, and there 
they sent him to the hospital in Trenton. I  was on 
the car and I  came down as quick as I  could, and I  
grabbed him in my arms.

Q. When the engine went up the grade and 
stopped, was any brake applied?

A. Only, I  might say, straight air, on the engine, 
was applied to stop the train.

Q. What do you mean by ‘ * straight air ’ 7 ?
A. There is straight air and automatic air.
Q. What is the distinction? 30
A. Straight air works on the engine, and automa­

tic works on the engine and train.



36 E m e rso n  Chisholm —D irect.Q. What would have been the situation of these ears if  the automatic air had been applied?A . A ll would have stopped.Q. And then what?A . They would all have stopped.Q. Would there have been any surge if the auto­matic air had been applied?A . Somewhat, when it is applied and released.. Q. When the air is released that leaves the surge ?
10 A . Yes.Q. Did this engine have both automatic air and straight air on it, do you know?. A . I  think it had. I  wasn’t on the engine, that wasn’t my place. I  wouldn’t say.Q. Do you know whether or not the straight air was applied?A . I  couldn’t say.Mr. Katzenbach: I  don’t think this is the witness from whom those facts could be obtained.By the Court:20 Q. As I  understand it, they pulled these cars apart for the purpose of re-coupling them and placing the cars in proper place?A . Yes.Q. And as they drove the cars back, they got in between them to couple them?A . The cars came back—with the stoppage of the train they came back.Q. The car you were going to leave came back?A . No, that stayed there, but the car coupled on the engine came back.Q. And he was caught between the couplings?A . Yes.30



E m e rso n  C hisholm —C ro ss . 37Q. What part of the body was he caught on?A. About the hips.Q. And when he was sent to the hospital, he was still alive?A. Yes, sir, he talked and everything.By Mr. C a rr:Q. The couplings on these other cars—was there a handle on both sides of the car to operate the cou­plings ?A. I  don’t think there was. Lots of cars don’t have them that way. 10Q. Do you know as to that car?A. I didn’t take particular notice, but I  hardly think it had. I  wouldn’t say positively because I  didn’t take time to look at it.
Cross-examination.By Mr. Katzenbach:Q. You were one of the brakemen on the train which was the cause of Mr. Calloway’s death, is that what I  understand? 20A. Yes, sir.Q. Now, you testified that you had spotted a car on Vansant’s siding?A. Yes, sir.Q. Had the brake been applied to that spotted car? •A. Yes, sir.Q* So that car remained stationary?A. Yes, sir.Q. And, as I  understand you, there was a grade there?



38 E m e rso n  Ch ish olm — C ro ss .A . Yes, sir.Q. And the engine, with the other cars, was up­grade ?A . Yes, sir.Q. Now, what was Mr. Calloway’s duty, if any­thing, at that particular moment?A . Well, his duty was to knuckle the cars, to un­couple or couple them, as it may he.Q. Let me ask you this, were the cars coupled or uncoupled?10 A . They were uncoupled when he got hurt.Q. Were they uncoupled before he was hurt?A . No, sir, they were coupled to this car.Q. They were coupled to the car?A . Yes, sir.Q. And then what happened?A . They uncoupled them.Q. Who uncoupled them?A . He made the cut, he uncoupled them himself.20 Q. What is the process of uncoupling the cars?A . To lift the lever—there is a lever there on the cars for that purpose, to cut them.Q. Which side of the train was he on?A . On the right side.Q. And there was a lever on that side, was there not?A . Yes, sir.Q. So that he might have pulled the lever with­out going between the cars?A . Yes, sir.yr. Q. And while the car was on the grade?A . Yes, sir.Q. Instead of pulling that lever, he went between the cars, is that what I  understand?A . After the car had been spotted, he went be­tween them. He pulled this lever first, after he got this slack, and knocked the car out of its place.



E m e rso n  C hisholm — C ro ss . 39Q. Which car was knocked out of place? A. The car we spotted.Q. That car was knocked out of place ?A. Yes.Q. But I  thought you said that car had the brake applied?A. I  know, but the motion of that train did move the car back.Q. With the brake on?A. Yes, with the hand-brake on it. When you place the car you have to place it at the other end, then nothing would knock them out.Q. Before he went in between those cars, that car had been knocked out of the place to which it had been spotted, is that what I  understand?A. Yes, sir.Q. By the action of the engine ?A. Yes, sir.Q. Then, after that, after the car had been knocked out of spot, what did the train do ?A. The train had parted them after it was knocked out.

10

20
Q. The uncoupling was done at the moment of the knocking of the spotted car out?A. Yes.Q. So that the cars were uncoupled?A. Yes, sir.Q. Now then, had the engine moved after the car had been spotted ?A. It moved backward and went forward.. You see at first there was such a strain on the lever he couldn’t pull it. Then he would have to back the train back in order to pull that lever, and then go ahead.Q. Did you see him at the time that happened?A. I  was on the top of the car.



40 E m e rso n  C hisholm — C ro ss .Q. You were looking down?A . I  was looking down.Q. You mean on top of the car that was spotted?A . Yes, sir.Q. And you had applied the brake?A . Yes, sir, I  applied the hand-brake.Q. So the spotted car was stationary?A . Yes, sir.Q. And he met the injury between the spotted car and the car next to it toward the engine?A . Yes, sir.Q. You say the engine pulled it up, why did it 10 pull it up—had he given a signal?A . Yes.Q. What was that for?A . After he got the slack he went ahead so that he could open the knuckle. That left a space after he had knocked this car, you understand?Q. Yes.A . Then he closed this one knuckle and went on, and that left a space between the spotted car and the engine, and he closed the knuckle and went over to open, the other, and on the way hack that was where he was caught.The Court: What do you mean by “ knuckle” ? 20 A . That was what closed the car.The .Court: And while he did that they came to­gether ?A . Yes.Q. Don’t both knuckles operate levers?A . Yes, sir.Q. After he turned the lever, wouldn’t he be able



E m erso n  Ch ish olm — C ro ss . 41to close those knuckles without crossing between the cars!A. One lever works one knuckle on this car, then there was another lever on the next car operating that knuckle.Q. Now, there is only one knuckle between each set of cars?A. A knuckle on each end of the car, two knuckles to a car.Q. Only one knuckle on the end of the car, which 10  was next to the spotted* car?A. Yes, sir.Q. As I  understand you, that knuckle was turned by a lever which was on the side of the car where Calloway stood?A. Yes, sir.Q. Now, did'he turn that lever?A. He pulled the lever to cut them.Q. doesn’t the lever close them also?A. No, sir. You close them by hand, by pushing them shut. * . 20Q. Don’t they close by the automatic machinery which is on the side of the car ?A. No, sir, that just opens them.Q* You mean to say there is no method of closing the knuckle by machinery or by attachments on the car?A. No, sir.Q. The closing of the knuckle must always be done by hand, or brake ?A. Or by the train hitting it.Q- In this particular instance, which did he want to do, open or close the knuckle ?A. He closed one and opened the other because one was a surer knuckle to couple that the other, both were standard knuckles, but one would couple m°re sure than the other.



42 Emerson Chisholm—Cross.Q. There is a knuckle on one end of one car and another on the other end of the other car? There was only one knuckle here, was there not?A . Two, one on each end of the car.Q. Those knuckles fitted together?A . They come together like that (indicating) in order to make a hook.Q. From the side of the car was there not a lever? A . Yes.10 Q. Which would open those knuckles ?A . Yes.Q. And the knuckles vjere supposed to close by hitting together?A . Yes, sir.Q. You say he had opened the knuckle?A . Yes, sir.Q. What was he then doing betweeil the cars?A . He went across to pull the lever on the car next to the engine to open that knuckle and shut the one 20 that he had first originally pulled the lever on.Q. Where did he go to open the knuckle?A . He would have to cross between the cars.Q. Did he have to operate between the cars?A . He would have to run across in order to lift the lever, because that lever was on the opposite side of the car.Q. W asn’t there a lever on both sides of the car?A . No, sir. It  wasn’t working on that side.Q. The engine had stopped while the cars were on a grade, and the cars were coming back together?A . Yes, sir.Q. He went between them?A . He went through.Q. Wliile the cars were, coming together ?A . As soon as they separated, he ran through them. The cars were coming back when he was com­ma: back.



Emerson Chisholm—Cross. 43

Q. He ran through after the engine had stopped?
A. After the cars had separated. The engine prac­

tically had stopped, and he opened that lever and 
was coming back and the surge of the cars caught 
him.
. Q. The cars were on a grade?

A. Yes, sir.
Q. And the cars did come together and hit each 

other? * «
A. They came together and rebounded again.
Q. That was a perfectly apparent fact that they 10 

did come together?
A. Yes, sir.
Q. And he ran through there?
A. Yes, sir.
Q. For the purpose of fixing a knuckle with his 

hands ?
A. Yes, sir.
Q. When there was a lever on the side of the 

train?
A. Yes, sir.
Q. When he should have known, where he might ^0 

easily have understood that the cars would drift 
back and hit the train attached to the engine, and 
fall back on the grade and hit the car that was 
spotted, is that correct ?

A. Yes, sir, he certainly would think that. He 
had no business there because the lever was in 
operating order there also. He would have no busi­
ness to go there.

Q. Then it was unnecessary for him to go through?
A. No, sir, it was not necessary. _ n
Q. But knowing that the cars might drift back, ^  

he did run through?
A. He didn’t think about them drifting, because 

he thought that knuckle was shut. The cars would 
naturally drift backward and forward.



44 Emerson Chisholm—Re-direct.

Q. He didn’t really have any necessity to go 
through ?

A . No, sir.

By the Court:

Q. I  thought he had to close them by hand!
A . He could close them by hand and open the 

other. He didn’t have to do it, but one is surer than 
the other.

10 Q. Was it in this case?
A . Yes.
Q. What was he trying to do?
A . He wanted to make a coupling in the surest 

way.
Q. And he was sober?
A . Yes, sir.

Re-direct examination.

By Mr. C a rr:

20 Q. On the other side of this train, the side oppo­
site from that on which Calloway was standing, was 
there anything there?

A . There was a building there.
Q. A  building?
A . Yes.
Q. And was it at that building where the car was 

to be spotted?
A . Yes.
Q. And the car was to be spotted at the door of 

the building?
30 A . Yes, at the dpor of the building.



William Cusick—Direct. 45B y the Court:

Q. How was this work usually done by the brake- man, the way he did it or differently!
A. Generally that way. You see, one knuckle is more sure than the other knuckle.
Q. That is the way they usually do it!
A. Yes, especially on a train like this, where you hurry up.
Q, Why did you hurry up !
A. On a local freight you have to hurry in order 10 to make time.
Q. And they usually get between and take a chance ?
A. I t  doesn’t require it because the levers were put there for that purpose, to operate the knuckle.B y Mr. Carr:

Q. But the lever for the knuckle, which you say was more sure, was on the opposite side of the car!
A. Yes, sir, there was a lever on each end.

20
William C u s ic k , a witness being duly sworn on 

behalf of the petitioner, testified as follows:

Direct examination.

By Mr. Càrr:

Q. Mr. Cusick, did you know Amos Ik Calloway! 
A. Yes, sir.
Q. On November 13th, 1911, what was your occu­

pation!



46 William Cusick—Cross.

A . Brakeman.
Q. On what railroad ?
A . On the P. & R., Philadelphia & Reading.
Q. Was Amos B. Calloway on that train crew with 

yon!
A . Yes, sir.
Q. Did yon see the accident on that day?
A . Yes, sir.
Q. In which Mr. Calloway lost his life?

10 A . Yes, sir.
Q. Will you please tell what yon saw with regard 

to that accident, what happened?
A . We backed in to place the car at Vansant’s sid­

ing, and him and I  was there, so we got the slack to 
uncouple the car. After it was spotted, it came back 
too much and knocked the car out, and in the mean­
time the lost motion pulled away, and just as it 
pulled away he went through to pull it, and the lost 
motion caught him on the way back.

20 Q. What do you mean by “ lost motion” ?
A . Slack between the couplers.
Q. And then what happened after he was caught 

between the cars, what happened?
A . He laid down on the bank, and we picked him 

up and carried him on a stretcher into the station.
Q. Is that the last you saw of him?
A . That is the last I  saw of him.

Cross-examination.

^0 By Mr. Katzenbach:

Q. Where were you, Mr. Cusick, at the time this 
accident happened?

A . Right alongside of him.
Q. On which side of the track?



William Cusick—Cross. 47
A. On the righthand side.
Q. Now, you say that a car had been spotted at 

Vansant’s crossing?
A. Yes, sir.
Q. Was that car stationary?
A. It was to be left there to be loaded.
Q. Had the brake been applied to that car ?
A. Yes, the man on top put the brake on.
Q. That man was Mr. Chisholm?
A. Yes, sir.
Q. After the brake had been applied by Mr. Chis­

holm, what was the next thing that was done ?
A. To get the slack to cut the car.
Q. The cars were coupled together?
A. Yes, sir.
Q. What was done to get that slack?
A. Why, it was brought back to pull them back. 

\Q. Brought what back?
A. Brought the engine back to get the slack on 

the train.
Q. Did somebody signal the engine?
A. To get the cut?
Q. Who signalled to the engine, if you know?
A. I couldn’t say whether it was him or whether 

it was me. He had his hand on the lever. I  suppose 
it was him who gave the signal.

Q. But you don’t know who gave the signal?
A. No, I , do not.
Q. But the engine moved back?
A. Moved back to get the slack, and then went 

ahead. The lost motion caught him.
Q. These cars were coupled together?
A. Yes, sir.

.' Q* And you wanted to get them uncoupled, is that

10

20

30

A. Yes, sir.



48 William Cusick—Cross.

10

20

30

Q. Mr. Calloway was at the lever which he pro­
posed to move to uncouple them?

A . Yes, sir.
Q. And a signal was given by some one to have 

them come back?
A. Yes, sir.
Q. Was the car at that time on the grade?
A . Yes, sir:
Q. And which way on the grade was the engine 

facing?
A . West.
Q. Was the engine down-grade or up?
A . Up-grade.
Q. After the signal had been given, what did the 

engineer do?
A . He moved it back and then moved it ahead a 

little hit.
Q. He backed first?
A . Yes, sir, to get the cut.
Q. Was the cut made at that time?
A . Yes, sir, we knocked them out.
Q. So the cars were uncoupled?
A . Yes, sir.
Q. And what happened next?
A . Then he went ahead and he ran across to open 

the knuckle on the other side, at that time, just as 
soon as he opened the knuckle, he went right back 
and the lost motion caught him right here (indicat­
ing)-

Q. After the cars had been uncoupled, did they 
desire to couple them again?

A . Well, yes, sir, they wanted to cut them out.
Q. You mean after the car—
A . —was knocked out of spot, the position in 

which it was. #
Q. And they wanted the car again to pull it up*



William Cusick—Cross. 49
A. Yes, sir.
Q. And the signal was given to back?
A. To get them coupled.
Q. And what had to be done then, after the signal 

had been given to back? .
A. He went ahead.
Q. Wasn't anything done with respect to the cou­

pling?
A. When he came back, he pulled the coupling, 

he pulled the lever.
Q. What did you then do?
A. They lifted the car back out of its position and 10 

he had to open the other to couple it up, and he went 
across to pull it up, and he was caught.

Q. How many knuckles are there to a car?
A. One at each end of the car.
Q. And the one on one end of the car must join the 

other on the other end of the car?
A. Yes, sir.
Q. You must have the two meet?
A. Yes, sir.
Q. And it is only necessary in order to couple 

them, to have one of those knuckles open?
A. Yes, sir. • 20
Q. As I understood you a moment ago, one of 

those knuckles was open?
A. Yes, sir.
Q. Why was it necessary to open the other?
A. Well, sometimes one of them won’t meet, and 

we try’two of them.
Q. You mean open both of them?
A. Yes, sir.
Q. Will that couple the car?
A. Yes, sir.
Q. If both are open?
A. Yes, sir.

30



50 William Cusick—Cross.

Q. How are these knuckles matched!
A . The knuckle has a pin right down through it.
Q. Is there a lever on the side?
A . Yes, sir.
Q. O f the car?
A . Yes, sir.
Q. Which the brakeman is supposed to pull to 

open or close the knuckle?
A . Yes, sir.
Q. Was there this lever on the side of this car? 

10 A . There was a lever on the other side. I  couldn’t 
feel certain whether it came all the way through.

Q. Don’t levers come all the way through?
A . Some of them.
Q. You don’t know, as a matter of fact, whether 

this did or not?
A . No, sir.
Q. Have you ever seen any of the Philadelphia & 

Reading cars without the lever running all the way 
20 through?

A . No, none of them.

Mr. Carr: Well, he hasn’t testified that it was 
a Philadelphia & Reading car. A  freight train may 
be made up of cars of other roads.

30

Q. Was this car a car of the Philadelphia & Read­
ing Railroad ?

A . That, I  couldn’t say what car it was, I  don’t 
know what initial it was.

Q. As I  understand, Mr. Calloway had one of the 
knuckles open?

A . Yes, sir.
Q. It was not, therefore, necessary for him to go 

through and open the other?
A . No, sir.



William Cusick—Re-direct. 51

Q. It was not a part really of the work he was 
required to do as a brakeman, was it?

A. No, sir.
Q. And now, I  understand yon to say that the 

slack of the car was what he was caught in?
A. Yes, sir.
Q. After he had run through?
A. Run through and came back.
Q. And was trying to get back? •
A. Yes, sir. 10
Q. Now, cars on grades customarily rebound in 

that fashion, do they not?
A. Yes, sir.
Q. Is that something which a brakeman will take 

into consideration in going between the cars?
A. He knows it, and. it is his own risk.

Mr. Carr: I  object to that as immaterial.

The Court: That is immaterial.

Re-direct examination.

By Mr. Carr:

Q. Mr. Cusick, you say it wasn’t necessary for 
him to go through in order to get some lever to 
operate the other coupling?

A. No, sir.
Q. Would it be natural for him to do that to make 

& more sure coupling?

Mr. Katzenbach: I  object.

A. That is his own risk, if he wants to.
Q* I mean, is that done?

30



52 . W illiam  C u sick —R e-d irect.

A . It is done every day.
Q. What did you say?
A . It is done every day.
Q. Were you late?
A . We were late.
Q. You were not late?
A . We were late.
Q. Do you know whether one coupling, operated 

by a lever on the left-hand side, was more sure than 
10 the one operated on the other side?

A . I  couldn’t say.

By the Court:

20

30

Q. Do you ever do that?
A . Every day.
Q. Who is in charge of the train?
A . The conductor is.
Q. Has anybody ever forbid you to do that?
A . No, that is your own risk.
Q. Suppose the brakeman didn’t do that, what 

would be the result?
A . Nothing.
Q. I  mean with respect to facilitating the delivery 

of the cars.
A . You have to pull this lever.
Q. Why do they do it?
A . I  don’t know why they do it; it is customary 

for all railroad men to do it.
Q. Does it save time?
A . Yes, sir.
Q. Suppose, on a local freight, where it was fre­

quently behind time, what would be the result?
A . No result.
Q. No result at all?
A . No.



Rosella Calloway—Direct. 53Q. Would you deliver the cars and get through on time!A. If  they were coupled—Q. I understood you, in the first part of your tes­timony, to say that this was done because it makes a surer and quicker coupling?A. Yes, sir, and it saves time.Q. Is it necessary to save time on a local freight?A. You have to hurry. , 10Q. If  you don’t hurry, what is the result?A. You will be late.
Rosella C allow ay, a witness being duly sworn 

on behalf of the petitioner, testified as follow s:Direct examination.By Mr. Carr.Q. Where do you live, Mrs. Calloway?A. I  live at 2436 East Indiana Avenue.Q. Where?A. In Frankfort.Q. In November, what was the name of your hus­band?A. Amos B. Calloway.Q. When were you married? A. In 1899.Q. How many children had you living on Novem­ber 13th, 1911?A. Two.Q. What were their names?A. Randolph T. and Edna D. Calloway.Q. How old was Randolph?

20

30



54 R o sella  Callow ay—D irect.A. He was thirteen years old on the twenty- fourth of September. He was born in 1900.Q. How old is Edna!A . She is seven years, born the tenth of January, 1906.Q. You were asked how old Randolph was?A . Yes.Q. And you are asked now how old Edna is. How old is Edna now;?A . Seven vears, on the tenth of January last.10 Q. You mean that on the tenth of January last—A . On the tenth of January last, she was seven years old.Q. She will be eight years old.By the Court:Q. You have never been divorced from Mr. Callo­way?A . No, sir.Q. A t the time of his death were you or were you 20 not dependent on him?A . Certainly.Q. And were or were not the two children depend­ent upon him?A . Certainly.By Mr. Carr :
30

Q. Randolph was born, i f  this is correct, Septem­ber 24th, 1900?A . Yes, sir.Q. And the other one was born when?A . January 10th, 1906.Q. What was the condition of the health of Mr. Calloway at the time of his death?A . He wasn’t in very good health.



Rosella Calloway—Cross. 55Mr. Katzenbach: I  object to that on the ground that it is immaterial. The law makes no difference between a perfectly healthy man and one who is not.The Court: I  sustain the objection.Cross-examination.By Mr. Katzenbach: 10Q. You had no other means of support, as I  un­derstand it, than the wages which Mr. Calloway received ?A. No, sir.Q. And the children had no means of support than that?A. No, sir.Q. At the time of Mr. Calloway’s death, where did you live ?A. I lived at 3035 Tulip Street. 20Q. In Philadelphia?A. Yes.Q. And Mr. Calloway was supporting the home at that time?A. Yes, sir.Mr. Katzenbach: That is all.The Court: It is admitted by counsel that AmosB. Calloway received an average of $18.13 per week 30 as wages during the last preceding six months prior to his death. P E T IT IO N E R  R E S T S .



56 W illiam  L a n d is—D irect.

W illia m  L and is, a witness being duly sworn on behalf of the respondent, testified as follows:Direct examination.By Mr. Katzenbach :Q. What is your full name?A . William Landis.Q. Where do you live?A . Philadelphia, 3416 North Sixteenth Street.Q. And what is your position or occupation?
10 A . I  am chief clerk in the Philadelphia & Reading Relief Association.Q. Is the Philadelphia & Reading Relief Associa­tion a Pennsylvania corporation?A . It is not a corporation.Q. It is a voluntary association?A . A  voluntary association.Q. What persons, if  any, comprise the member­ship of that organization?A . Employees of the Philadelphia & Reading Railroad and its affiliated lines.20 Q. As chief clerk of the relief association, do you have custody of the papers and records of that asso­ciation ?A . Yes, sir.Q. Did you know Amos B. Calloway in his life­time?
30

A . No, sir.Q. Did you know that Amos B. Calloway was an employee of the Philadelphia & Reading Railroad?A . Only from the records of the relief association.Q. Did you know that Amos B. Calloway was a member of the relief association, of which you are the chief clerk?



William Landis—-Direct. 57A. We had a man by the name of Amos B. Callo­
way, according to the record.

Q. And have yon the records, or any of the rec­ords of the relief association relative to the mem­bership of Amos B. Calloway?A. I  have.Q. Will you produce those records?
(Witness produces records.)

Q. I show you a paper which you have produced purporting to be the application for membership in 10 the Philadelphia & Reading Relief Association of Amos B. Calloway. Is that the original record of the application in this association for Amos B. Cal­
loway? ‘ - 7A. It is.

Q. Do you know, of your own knowledge, whether the dues of Amos B. Calloway in that relief associa­tion, were paid? ' *
A. According to the record, yes. 20Q. Do you know from your records whether AmosB. Calloway died on or, about November 13th, 1911?
A. From the record, yes.
Q. Do you know, of your own knowledge, whether 

any benefits were paid to the widow of Amos B. 
Calloway by reason of his membership in the Phila-
ephia & Reading Relief Association?:
A. By the record, yes.
Q. Have you the records or proof of such pav-

A. I have. 30
Q- Will you produce them?

(Witness produces record.)



58 W illiam  L a n d is—D irect.Q. I  show a paper purporting to be a voucher or receipt, purporting to be signed by Ella Callo­way, acknowledging herself to having received $600.00, alleging herself to be the widow of Amos B. Calloway, a brakeman in the employ of the Phila­delphia & Reading Railroad Company, who died at Trenton,. New Jersey, the thirteenth of November, 1911, and ask you whether that is the record of the receipt which you have for the payment made to 10 E lla  Calloway?A . It  is the receipt.Q. I  show you a check of the Philadelphia & Read­ing Relief Association, purporting to he signed byH . E . Peasley, treasurer, payable to the order of E lla Calloway, widow and beneficiary, in the sum of $600.00, dated February 27th, 1912, and ask you if you know, as a matter of fact, of your own knowl­edge, whether that is a record of the check paid to Ella Calloway?20 A . It is the check.Q. That is the check which you have among your records ?A . Among our records.Mr. Katzenbach: You admit she got that sum of money?Mr. Carr: Yes.Mr. Katzenbach : I  offer in evidence the applica­tion for membership in the Philadelphia & Reading Relief Association made by Amos B. Calloway, and ^0 produced from the records of the Philadelphia & Reading ^Relief Association.(Above application received in evidence and marked Exhibit “ R l . ” )



W illiam  L a n d is—D irect. 59Q. Do yon know, as a matter of fact, Mr. Landis, whether this check was forwarded to Ella Calloway by registered m ail1?A. By the record, yes.(It is admitted by the counsel for the petitioner, that the widow, Ella Calloway, whose name was given here as Rosella Calloway, received the vouch­er which was offered as evidence, and marked . E x ­hibit “ R2.” )Mr. Carr: I  would like to object on the ground that they are incompetent and immaterial.The Court: I  will admit all of these papers, sub­ject to the objection, and hear the objection argued later on.Mr. Katzenbach: I  offer in evidence a check of the Philadelphia & Reading Relief Association, dated February 27th, 1912, drawn on Drexel & Com- pany, bankers, to the order of E lla Calloway, bene­ficiary, in the sum of $600.00, and endorsed by Ella Calloway, widow and beneficiary, and stamped as paid. 20(Check above referred to received in evidence and marked Exhibit “ R 2.” )Mr. Katzenbach : I  offer in evidence a receipt signed by Ella Calloway for the sum of $600.00 from e Philadelphia & Reading Relief Association, earmg date February 27th, 1912, and referring to e check before offered in evidence.(Receipt above referred to received in evidence ™  and marked Exhibit “ R 3 .” ) 30



60 W illiam  L a n d is—D irect.Q. Have you, among* yonr records, any other papers connected with the membership in the Asso­ciation for the payment of these benefits by Amos B. Calloway?A . I  have.Q. Yon have produced a release on account of the death of Amos B. Calloway, of the Philadelphia & Reading Relief Association, purporting to release an d . discharge the Philadelphia & Reading Relief Association, and the Philadelphia & Reading Rail- 10 road Company, bearing date the twenty-sixth day of February, 1912, having as the consideration, $500.00, and an additional sum of $100.00, and signed by Ella Calloway. Is this the release re­ceived by the Philadelphia & Reading Relief Asso­ciation from E lla Calloway by reason of the pay­ments of the check which you have before men­tioned? This is the record of your release?A . Yes, sir.20 Mr. Katzenbach: I  offer in evidence the release on account of death benefit, Philadelphia & Read­ing Relief Association, certificate No. 133211, for death benefits received oh account of the death of Amos B. Calloway.(Release above referred to received in evidence and marked Exhibit “ R 4 .” )Q. Have you, in your possession, a copy of the rules and regulations of the Philadelphia & Reading 30 Relief Association?A . I  have.Q. W ill you produce that copy?(Witness produces copy of rules and regula­tions.)



W illiam  L a n d is—D irect. 61Q. Is the book which yon have just produced, to your knowledge, a true copy of the regulations gov­erning the Philadelphia & Reading Relief Associa­tion?A. It is.Q. And governing such association at the, time of the membership of Amos B. Callowav?' A. Yes.Q. And at the time of the death of Amos B. Callo­way?A. Yes. 10Mr. Katzenbach: I  offer in evidence the regula­tions of the Philadelphia & Reading Relief Associa­tion.(Regulations above referred to received in evi­dence and marked Exhibit “ R 5 .” )The Court: Now, you may make your objection.You don’t object to the genuineness of any of these papers, but object to them as incompetent and im­material?
The Court: I  will overrule the objection and ad­mit the papers, and you may argue the matter at the close of the case.Q- M.1*. Landis, in your position as chief clerk ofo Philadelphia & Reading Relief Association, do you know from what source that association re­ceives its funds ?A. I do.Q. Bo you know, of your own knowledge, that



62 W illiam  L a n d is—D irect.those funds are paid to the relief association, and used for the payments of these benefits, by the Philadelphia & Reading Railroad Company?Mr. Carr: I  object to it as leading.Mr. Katzenbach: I  will withdraw the question.Q. From what source are the funds for this asso­ciation received?A . From contributions of the individual members and also by the Philadelphia & Reading Railroad 
10 Company.Q. The Philadelphia & Reading Railroad Com­pany then make contributions to this fund?A . It does.Q. Is that a regular contribution?A . It is regular, based on figures, of course. It is a monthly contribution, as I  understand, regularly. It is a regular amount, it is a regular contribution.Q. Based on calculations?A . Yes.20 Q. What is the nature of them?A . They contribute five per cent, of the amount contributed by the members who are in their em-p!°y- ' , , ,Q. Do you know whether or not employees ot tne Philadelphia & Reading Railroad Company are re­quired, as part of their employment, to join this association?A . No.„ „  Q. You mean you don’t know?A . It  is voluntary.Q. That is, the joining of the association is volun­tary with the employees of the Philadelphia & Read­ing Railroad Company?A . Yes, sir.



W illiam  L a n d is— C ro ss . 63Cross-examination.By Mr. C arr:Q. What employees of the railroad company are there who are not members of this association?A. I can’t tell just what, there are some.Q. Do yon know what proportion?A. No, I  couldn’t tell you.Q. When the wages are paid to the different peo­ple working for the railroad company is there a de- 10 duction made by the paymaster?A. The deduction is made on the payroll.Q. Then the payments for the relief association, received from the individual members, are through the hands of the Philadelphia & Reading Railroad Company?A. Yes.Q. How long was Mr. Calloway a member of this association ?A. I think about seventeen months.Q. And he made payments during that time? ^0A. During that lime.Q. Do you know how much he paid?A. I think about $25.00, I  don’t know the exact figures.Q. That was his contribution as a member?A. As a member during that time.Q. Was he in the employ of the railroad com­pany for some six years ?A. I don’t know.
Q. When did his membership in the relief associa­

tion commence?A. About June, I  think, it was 1910.
Q. Look at the application and state what date 

ue entered the association.



64 W illiam  L a n d is—R e-d irect.A . He is given here as a new employee, examined on the seventeenth—Q. Ju st state the date.A . June 17th, 1910.Q. And the sum of $600.00, which was paid to Mrs. Calloway was paid from the general funds of the relief association, which general fund was com­posed of the $25.00 paid by Mr. Calloway, and the money of others, and five per cent, by the railroad?10 Did any other railroads contribute other than the Philadelphia & Reading?A . There are affiliated lines, the Atlantic City Railroad, for instance.Q. Do the affiliated lines contribute ?A . Yes, the affiliated lines contribute.Q. Is the money received from the different rail­road companies kept in a separate fund, a separate class ?A . No-20 Q. It all goes in as a common fund?A . It  all goes in the one fund, the common fund.Re-direct examination.By Mr. Katzenbach:Q. Is there or is there not any deduction for the Philadelphia & Reading Relief Association made from the wages of the employees of the Philadelphia™  & Reading Railroad Company, who are not members 0f the association?A . No.



W illiam  L a n d is—R e-cro ss. 65Re-cross examination.By Mr. Carr:
Q. Does the five per cent, payment from the Philadelphia & Reading include the Atlantic City Railroad?A. The five per cent, paid by the Philadelphia & Reading Railroad is five per cent, of the contribu­tion paid by all the members—employees.Q. Yes, but does the Philadelphia & Reading Railroad Company pay that five per cent., or does the Atlantic City Railroad pay it?A. The Reading Railroad *pays it.Q. If  there is any contribution made by the A t­lantic City Railroad Company to that fund on ac­count of the injuries received which occur on that railroad, it is paid by the Philadelphia & Reading, is that right?A. My opinion is—I would like to say there, my opinion is that the Reading Railroad pays the five per cent, of the contributions made, and whether 20 they are reimbursed, I  don’t know.The Court: You don’t know?
The Witness: I  think they are, but I  don’t know. All the contributions are made by the Philadelphia & Reading, and if they are reimbursed by the A t­lantic City Railroad, I  don’t know, but I  think they are. 30



66 Jo h n  F .  O tto—D irect.

J o h n  F . O tto, a witness being duly sworn on be­
half of the respondent^ testified as follows:Direct examination.B y Mr. Katzenbach:Q. Where do you live, Mr. Otto?A . Bound Brook.Q. What is your occupation?A . Conductor.Q. With what railroad?10 A . Philadelphia & Reading.Q. How long have you been with that company? A . I  have been with this company about eight years.Q. Did you know Amos B. Calloway?A . Yes, sir.Q. Did you know him on November 13th, 1911? A . Yes, sir.Q. A t that time what was his occupation, to your knowledge?^0 A . Brakeman.Q. Do you know on what train he was brakeman? A . Yes, sir.Q. Wliat train was it?A . Philadelphia & Reading local freight.Q. Was that the same train on which you were the conductor?A . Yes, sir.Q. Do you remember the accident which hap- OA pened, resulting in the death of Amos B. Calloway, ^  on November 13th, 1911?A . Yes, sir.Q. Were you present at the time?



Jo h n  F .  O tto—D irect. 67A. Yes, sir.Q. Will yon, in your own words, recount the na­ture of the accident and where, and when and how it happened?A. Well, about seven-forty-five in the morning, we arrived at Skillman. We had a car to put at Vansant’s siding at the green house. There was a car waiting at this green house, loaded, and we were to pull it out and set an empty behind it, and when the move was made, backing in after the engine had stopped, these cars were all stretched, and to cut this car off, it was necessary to take the slack, and in bringing the engine back to take the slack, the last car was shoved out. The cut was made and the en­gineer was given the signal to go ahead, which made an opening there of probably five feet be­tween the cars, and this man went in there to open the knuckle, and after the engine stopped, after pull­ing away, naturally the cars all run together, and at the same time rebounded, and' when he tried to get out, this rebound caught him.Q. Was the train upon a grade at that time?A. There is a little grade, but I  wouldn’t think the grade would amount to anything, or at least not very much.Q. Now, was it necessary for Mr. Calloway to go between the cars to open the coupling?A. No, one coupling opened would be sufficient.Q. Was there a device* upon the side of the cars, a lever?A. Yes, sir.Q- By means of which the coupling could be opened?A. There is a lever on the side of a car, but that ever don’t necessarily open the knuckle. Some- imes it is necessary for a man to reach in to pull

10

20

30



68 Jo h n  F .  O tto—D irect.the knuckle open or cut the lever, and then open the knuckle.Q. In this particular instance, did you see whether the knuckle was or was not open?A . No, I  didn’t see that.Q. Did you see Mr. Calloway going in?A . I  saw him start in.Q. And did you see him come out?A . I  saw him fa ll ; that is the only thing that IIQ saw.Q. You don’t know, as a matter of fact, what the condition, with reference to coupling or uncoupling the cars, was at that time ?A . Not exactly.Q. Where were you?A . A t the switches.Q. And Adhere are they with reference to this?A . They are back on the track a matter of one hundred fifty or two hundred feet, back on the siding.20 Q* Were you easily able to see Mr. Calloway and what he was doing, from your position?A . Yes, except when he‘went between the cars.Q. And you couldn’t see when he went between the cars?A . No.Q. Now, on this train, who was the engineer?A . Frank Sellers.30 Q- Who was the fireman?A . James Hannon.Q. Were they in charge of the engine at that time.A . They were both on the engine, yes.Q. What kind of brakes were on that train?A . Most engines are equipped with what we callautomatic and straight air.Q. Have you any personal knowledge as to whici air was applied at the time of the accident?A . No.



Jo h n  F .  O tto—D irect. 69Q. You have no means of telling, have you?A. I  have not, no.Q. And, as I ’understand you then, one car had been already spotted!A. Yes, sir.Q. And the rest of the train had been unknuckled or uncoupled?A. No, one car was spotted, and in order to get that car away from the others, it was necessary to take the slack, and in taking the slack this car 10 spotted was shoved out of position. It was neces­sary to move it away in order to make a coupling, because all couplings are made by impact, coming together.Q. Was or was not the engine stationary, if  you know, at the time of the accident?A. At the time of the accident, yes.Q. You mean it was stationary?A. It was.Q. What, so far as you could observe, was the cause of the impact between the cars? 20A. I don’t understand your question.Q. What, so far as you could observe, was the cause of the impact of the cars?A. Well, the cars pulled away were all stretched, and as soon as the engine stopped, the cars run to­gether, and then after the cars run together, they would rebound. *IS ¥ not a brakeman to uncoupleme cars by means of the lever provided on the side °t the cars? 30A. Yes, sir.frW iiS * Par  ̂ ^is duty to go between the cars he purpose of coupling the cars?A* Not necessarily his duty.



70 John F . Otto—Cross.

0. When yon say, “ Not necessarily his duty,”  is 
it his duty at all?

A , No.

Cross-examination.

By Mr. C a rr:

Q. Mr. Otto, regarding the air that was on this 
train, as I*recall, yon said most engines on the Phila­
delphia & Reading were equipped with straight and 
automatic air, is that correct?

10 A . Yes.
Q. Was this particular engine equipped with 

them?
A . Both.
Q. You don’t know which was applied?
A . No.
Q. The straight air, as I  understand it, is the air 

which is related to the engine?
A . Yes.

20 Q. And the automatic is on the train and cars at­
tached?

A . Yes.
Q. I f  the automatic air had been applied to the 

train, would the cars have rebounded,?
A . I  don’t think I  could answer that.
Q. The effect of that air brake is to hold the car? 
A . It should hold it.
Q. It works on the wheels, backwards and for­

wards ?
A . Yes.

. Q. I f  the brake was used, it would prevent it from 
^  going down the grade, is that correct?

A . Yes.
Q. And if the car went down the grade or re



John F . Otto—Re-direct. 71

bounded, it would indicate that the automatic air 
had not been used, wouldn’t it?

A. Yes.
Q. You said that it was not necessary for Mr. Cal­

loway to go through the two cars in order to make 
this coupling? Is it or is it not a custom or habit 
among the railroad employees, brakemen, for in­
stance, to go through cars in order to open the cou­
pling on both ends, in order to make a sure cou­
pling? ■ * . 10

A. It is a railroad chance, done every day.
Q. It is done every day?
A. Every day.
Q. Then if that was not done, the alternative 

would be to run the risk of the car not coupling 
properly?

A. That would be it.
Q. And then it would have to be done over again?
A. Yes.

Re-direct examination.

By Mr. Katzenbach:

Q. It would be merely a risk of the car not cou­
pling properly, would it not ?

A. That is all, just a risk.
Q. Sometimes they couple properly, and some­

times they don’t?
A. Yes.
Q. Sometimes the knuckle is not perfect in work- qa 

manship? dU
A. There are many different makes; whether it 

would have met or not, I  couldn’t say.



72 Frank R . Sellers—Direct.

F r a n k  R. S e l l e r s , a witness being duly sworn on  
behalf of the respondent, testified as follows:

Direct examination.

By Mr. Katzenbach :

Q. Where do yon live, Mr. Sellers?
A . Bound Brook.
Q. What is yonr occupation?
A . Engineer.
Q. And an engineer in the employ of the Philadel- 

10 phia & Reading Railroad?
A . Yes, sir.
Q. And you were, on November 13th, 1911?
A . Yes, sir.
Q. And at that time were you the engineer on the 

train of which Mr. Otto was the conductor?
A . Yes, sir.
Q. And upon which Mr. Amos B. Calloway was

20

30

brakeman?
A . Yes, sir.
Q. Do you remember the accident that happened 

to Mr. Calloway, resulting in his death?
A . Yes, sir.
Q. Where and when and how, in your own lang­

uage, did that accident occur, and what did you 
see of it?

A . Well, I  seen the fireman was to handle the en­
gine at that time. I  gave the engine in his charge 
when we came into Skillman. After we backed into
Vansant’s siding, I  got on the tank, and stood along­
side the tank, when he pulled away from the train, 
and he said, ‘ Ms that it there?”  A  short time be-



Frank R . Sellers—Cross. 73

he pulled away from the train, I  seen Mr. Calloway 
go in before the rebound of the slack of the train had 
settled, and I seen Mr. Calloway falling down.

Q. About how far were you from the scene of the 
accident?

A. About four car lengths.
Q. And was Mr. Calloway engaged at that time in 

coupling the cars?
A. That is more than I  can tell you, whether he 

was coupling them or not. 10
Q. You don’t know just what he was doing?
A. I seen him go in. I  don’t know what he went 

in for.

Cross-examination.

By Mr. Carr:

Q. Mr. Sellers' did you say the fireman was run­
ning the engine?

A. Yes, handling the engine when we were mak­
ing that fast.

Q. Were you running the engine?
A. Not at that time. 20
Q. Do you know what air was applied?
A. The automatic in stopping the train, the auto­

matic was used, and when he pulled away from the 
car, the straight air was used.

Q. When you pulled away just before the cars 
were backed again, you used the straight air?

. He used the straight air when he stopped the 
ram, after he pulled away from the car.

x ^ 11(̂  a^ er he pnlled away, Mr. Calloway _ A
went through? 30

A. Yes, sir.

aiH ^  ^ me a r̂ used was the straight



74 Frank R . Sellers—Re-direct.

A . Yes, sir.
Q. I f  the automatic air had been used, it would 

have held the cars ?
A . It would, yes, sir.
Q. You didn’t see the accident yourself?
A . No, sir, I  wasn’t back there.

Re-direct examination.

By Mr. Katzenbach:

10 Q. Is it customary, as the cars are spotted and in 
coupling and uncoupling them, to use straight or 
automatic air?

A . I f  you only have a short train, it is customary 
to use straight a ir; pulling out on the main track, 
you have a reserve charged with automatic, in case 
of making a stop. I f  you use automatic air spotting  ̂
the car, in moving on the main track, you will not 
have full breaking power pressure.

The Court: Was this train about to move out on 
the main track?20

A . After that car was spotted, we were going to 
move on the main track.

The Court: Don’t it depend somewhat on the 
grade as to which air you use?

A . Not necessarily. Your engine will hold your 
train still.

30

The Court: It didn’t hold this train. 
A. Oh, yes, it did.



Jam es E . Hannon—Direct. 75The Court: It didn’t hold the cartA. It doesn’t hold the car, no, £ir.The Court: The automatic would have ?A. The straight air held it after the slack went out.The Court: The automatic would have held it before the slack went out?A. Yes, sir, it would.
J ames E. H a n n o n , a witness being duly sworn on 10 behalf of the respondent, testified as follows:
Direct examination.

By Mr. Katzenbach:Q. Where do you live, Mr. Hannon?A. 511 North Hermitage Avenue, Trenton.Q. What is your occupation?
A. Fireman.
Q. With what railroad are you employed?
A. Philadelphia & Reading.Q. How long have you been employed there ? ^A. I am in the fifth year.Q- Were' you employed there November 13th, 1911? ' ’
A. Yes, sir.Q. On what train were you on that day?B °und Brook local freight, Philadelphia® Reading. 30



76 Jam es E . Hannon—Direct.Q. Who was the conductor on that?A . John Otto.Q. And was that the train on which Mr. Calloway was brakeman?A . Yes, sir.Q. Do you remember an accident which occurred to Mr. Calloway on that day?A . Yes, sir.Q. Where were you at the time of the accident?A . On the engine.10 Q. Did you see the accident?A . Yes, sir.Q. What did you see?A . Why, after we had spotted the car at Vansant’s siding and given Amos Calloway his slack to make the cut, he knocked the car out of position and it pulled, and it pulled away from the car, and when we pulled away from the car, he dove in between the cars, and the last I  seen was his hat falling, and I seen the brakeman, Chisholm, throw up his hand 20 and signal to stand still, and we all got off the engine and went back and helped to pick him up.Q. Was the engine in motion at the time of the accident ?
30

A . No, sir.Q. Standing still?A . Yes.Q. And about how long before the accident had it been stopped?A . Why, it was just stopped when he went be­tween them.Q. Ju st long enough for him to run in between?A . Yes.Q. Had you struck the car which you were trying to spot, so as to knock it out of position?A . No.



Jam es E . Hannon—Direct. 77Q. Just before the accident?A. When he took the slack of the car, that is what knocked it out. They pulled away and set the knuckle to come back and make another coupling, push it in position.Q. Did you, or did you not see Mr. Calloway move the lever to adjust the knuckles ?A. No.Q. After the car had stopped, all you saw was that he ran in between?A. That is all. I  saw him go in. 10Q. Mr. Sellers has testified that you were, at the time, in charge of the engine.A. Yes.Q. Or at least, running the engine?A. Yes.Q. What kind of air brakes was that engine equipped with?A. Both automatic and straight air.Q. And which was used at this time?A. When we backed in to spot the car we used ^0 the automatic brake, and when we pulled away to adjust the knuckle of the car, we used the straight air; and he went in before the cars had gotten back into position.Q. Were the cars situated on grade?A. A  slight grade.Q. Would the grade be sufficient to cause the cars to run back of their own motion?A. Well, even on level ground there is a little rebound to the cars, that is always looked for after hey come up with the engine. They will drop back ^  without a grade.



78 Jam es E . Hannon—Cross.Cross-examination.By Mr. Carr :

10

20

30

Q. Mr. Hannon, you saw Mr. Calloway go in be­tween these cars?A . Yes, sir.Q. Did you apply the automatic brake when you saw him go in between?A . No. He didn’t wait until the cars had come to a standstill before he went in.Q. I  asked you if  you applied the automatic brake ?A . No, I  applied the straight air brake.Q. Now, when the engine stopped, Mr. Calloway immediately------A . Went in.Q. Went in. You saw him go in?A . Yes.Q. You were in the engine?A . Yes.Q. The brakes were manipulated from the engine?A . What?Q. The brakes were manipulated from the engine?A . Yes.Q. And you didn’t apply the automatic air?A . No.Q. Would there have been any rebound of the train if  you had applied the automatic air?A . In a case of that kind we don’t apply it.Q. Would there have been any rebound of the car if  you had applied the automatic air?A . No.Q. You say that, as I  understand you, in order to release this car that had been spotted, so that i could be respotted, it was necessary to let it slac out so that the pin could be loosened?



James E . Hannon—Re-direct—Re-cross 79A. Yes.Q. In performing that operation, you used the automatic air?A. In backing in we use the automatic air when spotting.Q. Did you ever say anything to Calloway which would indicate that you were not going to use auto­matic air the second time ?A. No.Re-direct examination. 10By Mr. Katzenbach:Q. Would the fact that you were not expecting to use automatic air the second time be generally known to railroad men?A. Yes.Re-cross examination.By Mr. Carr:Q. How would you know what would be generally known by railroad men?A. By signal. 20Q. You don’t know what Calloway did, do you?A. I didn’t know what he was going to do.Q. You had no means of knowing what he was go­ing to do?Mr. Katzenbach: I  object.(Objection sustained.)
R E S P O N D E N T  R E S T S .



BO Rosella Calloway—Recalled—Direct. R E B U T T A L .
R osella  C allow ay, recalled, on behalf of the pe­

titioner.Direct examination.By Mr. C a jr :Q. Do you desire to correct, at this time, the state­ment of your residence that you made this morn­ing?A . Yes.Q. What was your residence?A . 3152 Tulip Street.Q. That is, at the time of the accident?A . Yes.Q. Did you go to the Philadelphia & Reading Railroad Company to obtain the money due on the benefit certificate?A . Yes, I  went to the Spring Garden Street Sta­tion.Q. What were you told there in regard to getting the money ?20 A . They said I  couldn’t get the money until I signed a paper, a release paper.Mr. Katzenbach: I  object. I  don’t think that makes any particular difference, because I  admit it is a fact that she couldn’t get the money without signing a release, but, at the same time, if she is going to testify as to what was told her at that par­ticular time, I  do object, unless she says who told her.Q. Do you know who it wras that told you that?30



Rosella Calloway—Recalled—Direct. 81A. No, sir, I  do not. They wouldn’t give me the money.Q. Was it some one in the office there!A. Yes.Q. Was it the man who gave you the check?A. He didn’t give me any check, he sent it to me.Q. Did he ask you to sign the release ?A. Oh, yes, he said I  would have to sign the re­lease before I  could receive the money. 10Q. The release says, “ Mr. Charles and Mr. F in k .”Do you know those gentlemen?A. No, I  do not. I  wouldn’t know them if I  were to see them.Q. What did you do when they told you that ?A. They fixed a paper and I  signed it.Q. And did you subsequently get the $600.00?A. $600.00. "Q. Was anything said to you by any one there at the time of the execution of the release, or at the time of the signing of any other paper, about waiv- 20 ing your rights under the Employers’ Liability Act?A. No, sir, not one word.Q. I show you a paper marked at the top, “ Phila­delphia & Reading Railroad Company, New York Division, office of superintendent,”  and ask you what this is ?A. That is a certificate of him working for the railroad.Q. Where did you find it ?A. We found it in his box. 30Mr. Katzenbach: It isn’t denied that Mr. Callo­way worked for the railroad.Mr. Carr: I  would like to have that go in to showe na ûre of the service and the date of it.



82 Rosella Calloway—Recalled—Direct(Above certificate received in evidence and marked Exhibit “ P L ” )
Q. How often was Mr. Calloway paid?A . Every month.By the Court:Q. Do you know how often he was paid by the railroad ?A . Every month.Q. How do you know?10 A . He brought home his pay, that is how I  know. (It was agreed that briefs would be submitted.)B O T H  S ID E S  R E S T .



. Stipulation.F U R T H E R  T E ST IM O N Y . 83

Transcript of testimony taken in the above en­titled matter before Hon. Frederick W. Gnichtel, Judge of the Mercer County Court of Common Pleas. Richard A . Porter, stenographer.
Ott & C are, for the petitioner.
E dward L. K a t zenb ach , for the respondent.

Mr. Katzenbach: It is admitted that the applica- 10 tion for membership in the Philadelphia & Reading Relief Department and the contract connected there­with was made and entered into in the State of Penn­sylvania.Mr. Carr: I  will stipulate that the application for membership was made out in Philadelphia and ac­cepted at Philadelphia and that the release was exe­cuted in Philadelphia.The Court: Now, you stipulate that the applica­tion for membership in the Relief Association was ^  made in Philadelphia, accepted in Philadelphia and the benefits paid thereunder were paid in Philadel­phia. .



84 Frank E . Slack—Direct.

F r an k  E . S l a c k , being duly sworn, testified as fol­
lows:Direct examination.By Mr. Katzenbach:Q. Mr. Slack, where do you live fA . 5110 Greene Street, Philadelphia.Q. What is your present position?A . Assistant trainmaster.Q. In the employ of what railroad company?10 A . Philadelphia & Reading Railway Company.Q. Where is your office?A . Third and Birks Street, Philadelphia.Q. How long have you been assistant trainmaster of the Philadelphia and Reading Railway Company?A . About ten or eleven years.Q. Did you know Amos B. Calloway?A . I  did.Q. Did Amos B. Calloway come in contact with you in the course of his duties? n A . A t all times.

^  Q. W ill you explain what the nature of your duties are ?A . I  employ men for the freight train service. I exercise general supervision over them and the movements of freight trains.Q, About when did you first meet Amos B. Callo­way? And under what circumstances?A . I  cannot say from memory the exact date. He came to my office and asked for employment.on Q. A t Third and Birks Streets ?A . Yes.Q. A t Third and Birks Streets in Philadelphia?



Frank E . Slack—Direct. 85A. Yes, sir.Q. At the time he made application for employ­ment to you, at Third and Birks Streets in Phila­delphia, did he make a formal written application?A. No, sir.Q. Did he at any time, before he was employed, make a formal written application?A. At the time of his employment, not before that time.Q. At the time that he first approached you with 10 respect to employment, what did you do or sav to •him? ~A. In his particular case, of course, I  cannot re­member. The general procedure is to ask the man as to his character, his previous experience, if  any, where he has been employed, how long, his cause for leaving that employment, age, make-up in general, and if he passes those questions satisfactorily, he is given a blank form and then fills out an application for employment.Q. Did you ask Mr. Calloway these questions? 20A. Yes, sir.Q. Did you give him a blank form to fill out, mak- mg application for employment?A. I  did.Q. Did he fill out that blank form?A. He did.Q. Did he return that blank form to you?A. He did.Q. Have you that blank form in your possession? OAA. 1 have. oUQ. Will you produce it?(Witness produces blank form as requested by counsel.) J



86 Frank E . Slack—Direct.Q. This is the form which Mr. Calloway brought back to you?A . Yes, sir.Q. A t Third and Birks Streets, Philadelphia?A . Yes, sir.Q. This is signed by Amos B. Calloway?A . Signed by him and witnessed by me, although my own signature is on the opposite side.Q. This application is dated at Birks Street. Does that refer to Birks Street, Philadelphia?10 A . Yes, sir. That is a term on the railroad. We refer to Third and Birks Street as Birks Street.Q. That means your Birks Street Philadelphia office?A . Yes, sir.Q. This application is dated at that place?A . Yes, sir.Q. It was presented to you at that office?A . Yes, sir.20 Q. This application gives the address of Amos B. Calloway as 3187 Memphis Street. Do you know where that is ?A . Yes, sir.Q. Where is that?A . That is not a great distance from Third and Birks Street, in the Kensington District in Phila­delphia, Pennsylvania.Q. Was Amos B. Calloway at that time a resident of the State of Pennsylvania? .A.; Yes, sir, according to the papers.^0 By Mr. Carr: There is no dispute as to that.B y Mr. Katzenbach: Is it admitted that he was always a resident of Pennsylvania up to the time ot his death?



Frank E . Slack—Direct. 87By Mr. Carr: I  don’t know about that. He was a resident when he made the application and when he died.Q. Do you know where the residence of Amos B. Calloway was from the time he made the application to the Railway Company up to the time he died?A. To the best of my belief and knowledge, it was in Philadelphia all the time. We require men on the extra list to live within the calling district at Philadelphia. A ll the time he was an extra man, up 10 to the time when he first secured a regular position, he must have lived within call. After that he may have changed his residence, although I  believe he lived there up to the time of his death.By Mr. Katzenbach: It is admitted that he was at the time of his death a resident of Philadelphia. .Q. After Mr. Calloway had delivered to you this application, what did you do with it?A. I witnessed the signature and read over the paper carefully, then had him sign an application for admission to the Relief Association and sent him to the superintendent’s office, room 313, Reading Terminal, Philadelphia, for approval of the papers.Q. When you say the “ superintendent’s office,”  do you mean the office of Charles A . Beach?A. Yes, sir.Q. The superintendent of the New York Division of the Philadelphia and Reading Railway?A. Yes, sir.Q. Where did you say his office was ? •A. Room 313, Reading Terminal, Philadelphia.Q. When Mr. Calloway had been to Mr. Beach’s office, did he return to you with any paper from that office ?

20



Frank E . Slack—Direct.. A . After lie had passed his medical examination, and his papers had been approved at the office, he was returned to me with a certificate of employment, to show that his papers had been approved and that be. might be put to work.By the Court : In other words his papers were ap­proved. Say that again.A . His papers had been approved. He had passed his physical examination for admission to the Relief Association and with the certificate of appointment 10 in regular form saying that the man had been ap­pointed that day as brakeman.The Court: Have you that form here!. Mr. Katzenbach: Yes.Q. Mr. Slack, I  show you a paper marked “ Ex­hibit P I ,”  purporting to be the certificate of em­ployment of Amos B. Calloway, signed by CharlesH. Beach and ask you if  that is the paper with 20 which Mr; Calloway returned to you.A . Yes, sir.Mr. Katzenbach : I  offer in evidence the applica­tion which was made by Amos B. Calloway, dated June 16, 1910.
(The offer was accepted and marked “ P I ”  f°r 

identification.)Q. Subsequent to Mr. Calloway’s return to you with the certificate of employment from Mr. Beach, gQ what, if  anything, did you have to do with his em



Frank E . Slack—Direct. 89ployment by the Philadelphia & Reading Railway Company?A. Why, I  sent him out as a learner on different trains, to learn the different branches of the division and to learn the character of the work; to return with endorsed papers from the conductors of those trains, giving their opinion of his capability and etc. After he passed through that and we considered him capable, we marked him up on the list as what is called an extra man—to be called for service at such 10 times as he may be needed—and I  follbwed out that course in his case.Q. When Mr. Calloway was employed, as I  under­stand it, you have testified he was employed, >what was the term of the employment, if  any, if  you know?A. Until he died or resigned or was dismissed, as I understand, to the age of seventy years, the retir­ing age under the pension laws. It depended upon good behavior.Q. There was no term of years or other period fixed? 20A. No, sir.Q. Now, did Mr. Calloway, while in the employ of the Philadelphia & Reading Railway Company, make application to you for assignment to work upon the Bound Brook route ?A. Yes, sir.Q- Bid he make such written application ?A. Yes, sir.Q. Have you in your possession such written ap- ™  plication? 30A. I have.Q. Will you produce it?(Witness produces document as requested by counsel.) • ■



90 Frank E . Slack—Direct.Q. Is this the signature of Amos B. Calloway?A . Yes, sir.Q. Is this the application to which you refer?A . That is the application.Mr. Katzenbach: I  offer this application in evi­dence.(The offer of counsel was accepted and marked for identification.)Q. Did you, before you received that application, 10 post a notice for applications as a brakeman upon the Round Brook local?A . Yes, sir.Q. Have you got a copy of that notice?A . Yes, sir.Q. W ill you produce it?(Witness produces notice as requested by coun­sel.)Q. Where was this notice issued?A . A t my office, Third and Birks Street, in Phila- 20 delphia.Q. And where was the application which you have produced, delivered to you?A . A t my office in Philadelphia.Q. As a result of this notice and this application, was Amos B. Calloway appointed by you as a brake- man on the Bound Brook local?A . He was.Q. Where *was that appointment made?A . A t my office in Philadelphia.Q. A t Third and Birks Streets?A . Yes, sir.30



Frank E . Slack—Direct. 91Mr. Katzenbach : The notice produced, reads as 
follows : “ Notice May 23, 1911.V. C. 867.
All Concerned:Vacancy for Brakeman on Bound Brook Local Freight. Applications for this position will be re­ceived up to noon May 28th, 1911.Roster number must show on application.

(Signed) F . E . Slack, 10
Assistant Train Master. 

Amos B. Calloway”  (this is written in pencil).“ F. E. SlackAssistant Trainmaster.Dear S ir:I hereby make application for the position as brakeman on the Bound Brook Local as advertised in your V. C. No. 867.My number on roster is 181.(Signed) Amos B. Calloway. 20 Assistant Train Master New York Division Third and Birks Streets.7 A. M., May 27.Philadelphia.Philadelphia & Reading Railway Company.”Q. Was that advertisement posted around the eading yards or delivered to employes of the Read­ing Railway Company?A. It was posted on the bulletin board.Q. Referring to the notice. There appears in bandwriting, the name of Amos B. Calloway. Do you know who wrote that?
30



92 Frank E . Slack—Direct.A . I  did.Q. Why?A . I  endorse the advertisement, as we term it, with the name of the successful man.Q. And Mr. Calloway was the successful man in - this instance?A . Yes, sir.Q. As a result of this advertisement and this ap- 10 plication, I  understand that you designated Amos B. Calloway to act as brakeman on the Bound Brook local freight.A . Yes, sir.Q. Was that the employment which he had at the time he met his death?A . Yes, sir.Q. He was never employed in any other way then from the time that you appointed him to that posi­tion to the time that he died?A . No, sir.Q. Was any other contract of hire made with him 20 subsequent to that time?A . No, sir.Q. And he was appointed, as I  understand, to the place after having made application at some place in Philadelphia?A . Yes, sir.Q. And the office of Mr. Beach, superintendent of the New York Division is in the Reading Terminal, Philadelphia, isn’t it?A . Yes, sir.Q. And the certificate of appointment brought to you by Calloway came from that office, that Phila­delphia office, of Mr. Beach, didn’t it?A . Yes, sir.



Frank E . Sla>ck—Cross. 93

Cross-examination.

By Mr. Carr:

Q. Mr. Slack, when Calloway was first appointed, lie was put on what you call the extra list fA. Yes, sir.
Q. Is that a list of names from which men are called when extra work is needed to be done ?A. Yes, sir.Q. And they respond when called. And if  not their names are removed from the list? 10A. Yes, sir.Q. They are paid for such work as they do in re­sponse to call?A. Yes, sir.Q. When was his name removed from that extra list and placed on any other list ?A. At the time of his appointment to the first reg­ular job.Q. Which was the Bound Brook local freight?A. Yes, sir. 20Q. And the Bound Brook local freight, he acted as brakeman on that?A. Yes, sir. -Q. Where was that employment to be performed?A. The work?Q. The work to be done by him as brakeman on the Bound Brook local freight.A, The train ran between Philadelphia, Third andirks Streets and Port Reading Junction, New Je r ­sey.Q. When he met his death, at or near Skillman, ^  ie was engaged in performing the duties of his posi-i°u as brakeman in the State of New Jersey, was he not?A. Yes, sir, naturally. That is correct.



94 Frank E . Slack—Cross.By the Court: The train ran from Third and Birks Street, Philadelphia, to Port Reading, New Jersey!A . Yes, sir, and return.Q. How did he receive his pay during the time of his employment!A . B y check.Q. How often!A . Once a month.10 Q. Where!A . Philadelphia.Q. A t Third and Birks Street!A . He could get it at Third and Birks and at the railroad superintendent’s office on other days.Q. He wTas paid according to the number of hours he worked, is that correct!A . Yes, sir.Q. You say there was no limit to the term of em­ployment and that he could serve until he died or 20 until he reached a certain age, or until dismissed. Was there anything in the contract of employment that would prevent the railroad company from dis­missing him without cause! Was there anything in the contract which would prevent that!A . No, sir.Q. Then if he were not dismissed, it would be due to the fact that the railroad company did not desire to dismiss him!A . Yes, sir. # .30 Q. When he first went on the extra list, where didhe perform his services!A . On the New York Division. As to specifying just what trains, I  can not say from memory. <
Q. Do you know whether he worked on trains m New Jersey or Pennsylvania, or in both!



Frank E . Slack—Re-direct. 95A. Being an extra man, and from the character of onr service, I  should say that he worked on inter­state trains—that is, trains running from one State to the other.Q. Now, when he was on the extra list, you say you suppose he worked on interstate trains. You mean trains running between points in New Jersey and Pennsylvania?A. I  say, I  believe he had struck some' of those trains at sometime during his extra service, al­though I have no proof at hand of that.Q. What force has the certificate of appointment that is signed by Mr. Charles A . Beach?A. That is the employee’s evidence that he was employed as a brakeman on that day. It  may be of value to him at the age of seventy in proving when he was appointed, when he applied for his pension.Q. He was appointed to the position of brakeman. Did that mean a brakeman on any specific road or line, or did that mean his name would be added to the list of brakemen and would be subsequently as­signed to work, in your judgment?A. He was appointed as a brakeman on the New fork Division.Q. When you transferred him to the Bound Brookmsion, did he receive any certificate?A. That was not a transfer.Q; Is the Bound Brook line part of the New York Division?A. Yes, sir.Re-direct examination.By Mr. Katzenbach:Q- You have testified that Mr. Calloway was in-

10

20

30



96 Frank E . Slack—Re-cross. 
Stipulation.jured upon a train which ran from Third and Birks Street to Bound Brook?A . Yes, sir.By the Court: Third and Birks Street, Philadel­phia, to Port Reading Junction, New Jersey, yon mean?A . Yes, sir.Q. Do you know whether Mr. Calloway was killed on the outward or return journey?10 A . The return trip.By the Court: That train ran every day?A . That train ran east one day and west the next. There were twö crews alternating.Re-cross examination.By Mr. C a rr :Q. One crew at Third and Birks and the other at Port Reading?A . Both Philadelphia crews.T E S T IM O N Y  C L O SE D .

20 _________[t is stipulated that Amos B. Calloway received pay from his employment by the Philadelphia and Reading Railway Company in the City of Philadel­phia, Pennsylvania.)(It is admitted that the Philadelphia and Reading



Petitioner’s Exhibit. 97Railway Company contributed to the Philadelphia and Reading Relief Fund, five per centum of the amount contributed by the members of the associa­tion to the expenses of administering the fund.)(It is further stiuplated that the Philadelphia and Reading Railway Company admitted the contribu­tion mentioned to be made by it in the by-laws of the Philadelphia and Reading Relief Association.)(It is likewise stipulated that the Philadelphia & Reading Railway Company contributed ten per cen- 10 turn of the amount contributed by the employees, until the total fund of the Relief Association had reached the sum of one million dollars, and which was in March, 1893, and after that date, the Phila­delphia & Reading Railway Company has paid five per centum of the amount contributed by members, together with the expenses of operation of the asso­ciation. ) B O T H  S ID E S  R E S T .
E X H IB IT  P I 20

mi • Form 400TheReading.Philadelphia & Reading Railway Company, New York Division.Office of Superintendent.June 21st, 1910.his certifies that Amos B. Calloway, having suc­cessfully passed the necessary examinations is ap- 30



98 Respondent’s Exhibits.pointed to the position of brakeman dating from June 21st, 1910. Charles A . Beach,Superintendent.
E X H IB IT  R l.

10

20

30

P h i l a d e l p h i a  a n d  R e a d i n g  R e l i e f  A s s o c i a t i o n . Application for Membership in the Philadelphia and Reading Relief Association. [26893]To the Superintendent of the Philadelphia and Reading Relief Association:—I, A M O S B. C A L L O W A Y , of Philadelphia, in the County of Philadelphia and State of Pennsylvania, employed or about to be employed, in the service of the Philadelphia & Reading Railway Company, do hereby by reason of such employment, apply for membership in the Philadelphia and Reading Relief Association, and consent and agree to be bound by the Regulations of said Association, as contained in the book of said Regulations, approved by the Advisory Committee, which I  have read or have had read to me, and by any other regulations of the said Association, which may be hereafter adopted.I  A L S O  A G R E E , That the said’Company, my em­ployer, or any other Company whose employes may become members of the said Association, and which may hereafter employe me, shall by its or their prop­er agents, and in the manner provided in said Regu­lations, apply as a voluntary contribution from any wages earned by me under such employment, or from benefits that may hereafter become payable to me, at the rate of One dollar and fifty cents ($1.50)



Respondent ■s Exhibits. 99per month, for the purpose of securing the benefits provided for in the Regulations for a member of the said Association of the second class, a and additional
lldcl til t C<^U.C4i tuvilO UlSt cl ass. a Unless I  shall otherwise designate in the prescribed form with the approval of the Sup­erintendent of the Relief Association, death benefit shall be payable to b my wife Ella Calloway, of 3187Memphis St., Phila., Pa. ------ ------------- ----------------And if any person now or hereafter designated by 10 me to receive the death benefit shall not be living at the time of my death, or shall be incapacitated for executing the requisite receipt and release, or if there shall be no such person, the death benefit shall be payable as provided in the Regulations of the Association for such event. Any funeral or other expenses incident to my death which shall have been paid by the Superintendent of the Relief Associa­tion, in accordance with the Regulations, shall be held to be in part payment of the said death benefit, 20 and the amount so paid shall be deducted from the total amount of said death benefit before payment to the person or persons entitled to receive the same.And in consideration of the contribution to be made

a. If  no additional death benefit is taken in thisapplication draw lines through the words “ and ad­ditional death benefit”  and all following, to and in­cluding the word “ class”  in the next line. ,<b. If  no beneficiary is specially designated, draw mes through the blank space. The witness is not on to note these erasures, but must particularly de­scribe, over his signature, as “ made before execu-ion, all other erasures, alterations or interlinea­tions.



100 Respondent’s Exhibits.to the Relief Fund of the said Association by The Philadelphia and Reading Railroad Company, and its successors, and of the agreement of the several Associated Companies in respect of any deficit in the Relief Fund for benefits to their respective em­ployes, I  hereby agree that the acceptance of benefits from the said Relief Fund, or from said Association, for injury or death, shall operate as a release of all claims for damages against said Company, my em- 10 ployer, and against any of said Associated Com­panies by which I  may hereafter be employed, aris­ing from such injury or death, which could be made by or through me, and that I  or ’my legal represen­tatives will execute, or, where necessary, procure to be executed, such further instrument as may be nec­essary formally to evidence such acquittance.I  A L S O  A G R E E , That this application, when ap­proved by the Superintendent of said Association, shall make me a member of said Association on and from the date upon which, by the provisions of the Regulations of said Association and the terms of this application, it takes effect, and shall constitute a contract between myself and the said Company, my employer, and such of the Associated Companies by which I  may be hereafter employed, and that the terms of this application, and the Regulations of said Association shall during my membership, be a part of the conditions of my employment by said Companies, or any of them, and that the same shall not be avoided by any change in the character of my service, or locality where rendered, while in such employment, nor by any change in the amounts ap­plicable from my wages, to the Relief Fund, which I  may hereafter consent to, and that the agreement that the above named amounts shall be appropriated from my wages, shall apply also to any other

20

30



Respondent’s Exhibits. 101amounts arising from changes made as aforesaid, and shall, constitute an appropriation and assign­ment in advance, to the said company or Companies, my employers, in trust, for the purposes of said A s­sociation, of such portion of my wages, which as­signment shall have precedence over any other as­signment by me of my wages, or of any claim upon them, on account of liabilities incurred by me.I ALSO A G R E E , For myself, and those claiming through me, to be especially bound by the Regulat- 10 tion providing for final and conclusive settlement of 
all disputes by reference to the Superintendent of said Association, and an appeal from his decision to the Advisory Committee.I C E R T IFY , That I  am correct and temperate in 
my habits; that, so far as 1 am aware, I  have no in­
jury or disease, constitutional or otherwise, which 
will tend to shorten my life, and am now in good 
health and able to earn a livelihood.I DO H E R E B Y  F U R T H E R  A C K N O W L E D G E , CONSENT AN D  A G R E E , That any untrue or 20 
fraudulent statement made by me to the Medical E x ­
aminer, or any concealment of facts in this applica­
tion, or my resignation from the service of said Com­
pany, my employer, or from any of the Associated 

ompanies, or my being relieved from employment 
and pay therein at the pleasure of the said Com­
panies, or any of them, or their proper officers, shall 
except as otherwise provided in the Regulations, for­
feit my membership in the said Association, and all OA 
eneiits, rights and equities arising therefrom, ex- 

cep mg that my leaving the service shall not (in the 
a sence of any of the other foregoing causes of for- 
ei ure)'deprive me of any benefits to the paymentw ich l shall have previously become entitled by 
eason of accident or sickness occurring while in the



102 Respondent’s Exhibits.service, nor of the right to continue my membership in respect of death benefits only, as provided in said Regulations.This application shall take effect on the seven­teenth day of June, A . D. 1910, if, on that date, I shall be on duty in the service of the said Company, otherwise, upon the date of my going on duty in such service, and am not at the time suffering from injury or disease.IN  W IT N E S S  W H E R E O F , I  have signed these 10 presents at Philadelphia, in the County of Philadel­phia, State of Pennsylvania, this seventeenth day of June, A . D. 1910.The following made before execution:—Amos B. CallowayW itness: O. S. Hodson.The foregoing application is approved at the office of the Superintendent of the Philadelphia and Read­ing Relief Association, at Philadelphia, Pa.W . Hoffman,20 Superintendent of the Philadel-133221 phia and Reading Relief Asso­ciation.B/7/27/10• Statements Made to the Medical Examiner by Ap­plicant for Membership, in Connection With An­nexed Application.1. What is your full name? Amos B. Calloway 30 2. When and where were you born? 11th day ofOctober 1877 Age in years 33 Place Har­rington, Del.3. Have you ever been a member, or examined for membership, in the Philadelphia and Reading Relief Association? No



Respondent’s Exhibits. 1034. How long have yon been in service of the Com­pany continuously? new employe5. Are you married? yes6. What is the name and age of your wife (hus­band) ? E lla Age 327. a. What are the names and ages of your chil­dren now living? (If married, give married names)- Randolph 10, Edna 4 b. What were the names and ages of your chil­dren now deceased? ------------------------------------------------------------ ---------------------  108. What are the names and ages of your parentsnow living? (If either parent is not living, give age at and cause of death.)Father Benj F . 61 Mother Deborah 599. What are the names and ages of your brothersand sisters now living? (To be answered only when applicant has no wife or children living.)Brothers-----Sisters -----
10. Have you had sunstroke? No11. Have you had fits ? No12. Have you been vaccinated? Yes13. Have you had small-pox? No14. Have you had a stricture or any urinary trou­ble? No(a. Have you hernia, or have you ever been rup- ( tured? No15. (b. If  so, do you wear a suitable truss? V(c. Do you agree to wear one while a member of ( this Association? y6. Have you haemorrhoids or varicose veins? No7. Have you had rheumatism? No• Have you any disease or physical infirmity? No

30



104 Respondent’s E xhibits .19. Is there any disease yon are likely to have in­herited? NoI- C E R T IF Y , That the above statements were made by me to the Medical Examiner in answer to the above questions asked by him, and that said statements are true to the best of my knowledge and belief.The following made before execution:— Signature ofApplicant. A m os B. C allow ay .W itness:
W. S. McDowell, M. D.Medical Examiner.M E D IC A L  E X A M IN E R ’S C E R T IF IC A T E .20. Name of applicant 20. Amos B. Calloway21. Sex 22. Intelligence 21. Male 22. Normal. 23. General development. 24. Height 25. Weight23. Normal 24. 5 ft. 11V2 i*1- 25. 140 lbs.«a 26. Chest measure. 27. Abdominal measure, erect 26. 36 in. (full inspiration) 32 in. (full expira­tion) 27. 30 inches.28. Color of hair 29. Complexion 30. Eyes 28. Brown 29. Ruddy 30. Gray31. Special senses 31. Normal.32. Head and face 33. Abdomen and groins Nor­mal 32. 33. Normal34. Spine and Joints 35. General surface 34. Nor­mal 35. Normal(a. Number and character of pulse beats. 3Q ( • 36a. 76 Normal36. H eart: (b. Where apex beats 36b. Normal (c. Auscultation 36c. Normal.(d. Blood-vessels 36d. Normal.(a. Number and character of respira- ( tions. 37a. 187 Normal



Respondent’s Exhibits. 10537. Lungs: (b. Percussion 37b. Normal(c. Ascultation. 37c. Normal.38. Kidneys and Bladder 38. Normal39. Cachexiae, Diathesis, Temperate, &c. 39. NoneTemperate40. Opinion of applicant’s statement after physicalexamination 40. Correct41. Opinion as to applicant’s change of longevity41. Good42. Remarks : 42. — — 1043. Recommendation (favorable or unfavorable)after examination of sight and hearing, when required. 43. Favorable44. If applicant is rejected, for what cause. 44.------I CER TIFY, That I  have carefully examined the applicant named herein, and that the above is a cor­rect description of his physical condition, and I  do hereby recommend th e ------approval of his applica­tion.Place and date of examination—Medical Examin- 20 er’s Office, Phila, Pa., 6/17/1910.
W. S. McDowell, M. D.__________Medical Examiner, District No. 1.The above certificate examined and approved as of the date last above written.

Caspeb Mobbis, M. D., Chief Medical Examiner.(Endorsed on back)Philadelphia and Reading 30Relief Association.
Application for Membership.Number 133221 (Philadelphia & Reading)Office of Superintendent Jun. 25 1910 Relief Association)



106 Respondent’s Exhibits.E X H IB IT  R2.Philadelphia and Reading Relief Association, No. 8928. Philadelphia, Feb. 27,1912.
D r e x e l  & Co. B a n k e r s .Pay to the order of E lla Calloway, widow & beneficiary,Six hundred dollars.$600.00

J .  H. L a n sle y ,10 Treasurer.Endorsed:Ella Calloway, widow beneficiary.
E X H IB IT  R3.Form 32—R. A .—1

P h il a d e l p h ia  and  R e a d in g  R e l ie f  A ssociation. To E lla  Calloway, widow and beneficiary, Dr. Voucher No. 6779 20 Check No. 8928Date Paid Feb. 27, 1912.C. V . No. 148 Harrington, Delaware. Address, 3152 Tulip St., Phila.,
Feb. 26th, For amount of Death Ben- 1912 fit, Five Hundred Dol­lars, $500.00For amount of Additional Death Benefit,—Dollars,



R esp o n d en t's E x h ib its . 107
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For amount payable from Surplus Fund, One hun­dred Dollars, 100.00Less Funeral and other ex­penses paid to --------- ----- 600.00
Payable to Ella Calloway, widow and beneficiary of Amos B. Cal­loway, deceased, recently em­ployed as Brakeman in the ser­vice of Philadelphia & Reading Railway Company, who died at Trenton, N. J . ,  on the 13th day of November, 1911, from injuries ac­cidentally received, being at the time a member of the Philadel­phia and Reading Relief Associ­ation in the second class under application No. 133221 with no additional Death Benefit of the .First Class.For amount of Disablement Bene-* fit, 191 to 191inclusive, days, • ________T °tal $600.00

10

20

In red ink : ( Paid and ) (Feb. 27,1912) ( Charged ) 30

That the above is a true and correct 
/ \ Per papers 011 file in the office of the Sup- 

ntendent of the said Relief Association, in the



108 R esp o n d e n t’s E x h ib its .City of Philadelphia, Pennsylvania, and as such is hereby approved and authorized for payment.(Death Certificates, $600.00 Charge ((Disablement Certificates ------W . Hoffman,Superintendent of the Relief, Association.10 R E C E IV E D  February 26th, 1912, of the Treas­urer of the Philadelphia and Reading Relief Asso­ciation Six hundred Dollars, in full of the above ac­count.(The undersigned having under even date here­with executed as provided in the said application of said deceased and in the regulations of the said Relief Association.) E lla  CallawayWitness:on Howard F . Jones,F . Wm. Fink.R E A D ) The above receipt must be dated and signed T H IS  ) by the person in whose favor the check is drawn, duly witnessed by some one knowing the signer to be the proper person, and the receipt must NOT be cut off from the body of the Voucher. A person unable to sign will make his mark. The sig- 30 nature must conform to the name as written in the check and this voucher. Send this voucher, together with the release, signed and witnessed, to Superin­tendent of Relief Association, 227 S. 4th St., Phila.(Endorsed on back):Philadelphia and Reading Relief Association.



R esp o n d e n t’s E x h ib its . 109Death Benefit Voucher No. 6779Name Amos B. Calloway Location New York Div. Philadelphia & Reading Railway.$600.00
E X H IB IT  R4.

Philadelphia and R eading  R e l ie f  A ssociation .

Release on Account of Death Benefit.Whereas, A m o s B . Callaw ay  deceased, lately in the service of the P h ilad elp hia  & R ea ding  R a ilw a y  ompany, was a member of the Philadelphia and heading Relief Association, under Application No. 
133221, and the Death Benefit payable from said e lef Assgciation on account of such membership, counting to F iv e  H u n d red  Dollars ($500.00), with 9A an additional sum payable from the Surplus FundAssociation> of One Hundred Dollars l îuu.UO), together with unpaid Disablement Benefit

Form 31—R. A .—1 10

30Now, Therefore, I  the undersigned do hereby ac-



110 Respondent’s Exhibits.knowledge that the payment of the aforesaid amounts from the said Philadelphia and Reading Relief Association, which / have this day received, is in full satisfaction and discharge of all claims or demands on account of or arising from the death of said deceased, which I  now have or can or may here­after have, whether against the said Philadelphia and Reading Relief Association, the said Philadel- 
phia & Reading Railway Company, or against any 10 other corporation having amongst its employes members of the said Association.Witness, my hand—and seal—, this 26 day of Feb­
ruary A . D. 1915.(This date and date of Receipt on Voucher must be the same.)

{Signed) E lla  Callaway (Seal) In the Presence of :(Signed) Howard V . Jones  ( ' ) F . Wm. Fink20 Approved:
{Signed) W. Hoffman, * .Superintendent of the Relief Association.(Over)

County of Philadelphia \ gg State of Pennsylvania fOn the 26th day of February A . D. 1915 before me the subscriber, A  notary Public for the■ Common 
wealth of Pennsylvania residing in the City of r  J• - 
delphia personally appeared the within named F fl 
Callaway ------------------ ---------- -personally known to me to be the same person who signed the foregoing release, and acknowledge a



Respondent’s Exhibits. I l ldeclared that she signed, sealed and delivered the same as her f  tee and voluntary act and deed, for the purposes therein mentioned, the full contents of the said release having been first made known unto her by me. #Witness my hand and official seal the day and year aforesaid.
(.Impression seal) 

(Signed) F . Wm. F in k  My Commission expires, 
Notary Public 

M y Commission Expires  191 
January 16,1915

(Endorsed) : Philadelphia & ’Reading Relief Association.Release on Account of Death Benefit

10

Certificate Number.
133221Name, Amos B . Callaway Company, Philadelphia & Reading Railway(̂All words in Italics are hand written or stamped. AH Roman type is printed form.)

20



112 Respondent’s Exhibits.R E G U L A T IO N S  G O V E R N IN G  T H E  PH ILA ­D E L P H IA  A N D  R E A D IN G  R E L IE F  A S S O C IA T IO N .
Genera^.1. The “ Philadelphia and Reading Relief Associ- tion”  is an association composed of employes of The Philadelphia and Reading Railroad Company, or its successors, and of its or their affiliated, controlled and leased lines, which companies and the com­panies operating said lines are hereinafter desig- 10 nated as the “ Associated Companies,”  in the execu­tive charge of a superintendent, whose directions m carrying out its regulations are to be complied with subject to the control*of an “ advisory committee.The superintendent of the association shall be ap­pointed by the first vice-president-of The Philadel­phia and Reading Railroad Company, or its succes­sors, or by such other officer as may from time to time he designated by said railroad company, or i s successors.2. The object of this association is the establish­ment and management of a fund to be known as t e “ relief fund,”  for the payment of definite amou to members of the association, when, under the g lations thereof, they shall be entitled there o, y reason of disablement from accident, sic n other cause, and, in the event of their death, relatives, or other beneficiaries specified m plications for membership or thereafter des ö

30 in accordance with the said regulations.q Tiia volipf frmd. from which the proposed bene



Respondent’s Exhibits. lis;fits are to be paid, will be formed by contributions from employes of the several associated companies, who shall have become members of the association; appropriations, when necessary, to make up deficits for benefits to their own employes respectively, by the respective companies whose employes may be members of the association; income or profit deriv­ed from investments of the moneys of the relief fund; and such other contributions, gifts or legacies as may be made to the association for the use of said fund. 104. The Philadelphia and Reading Railroad Com­pany, or its successors, and the other companies whose employes shall become members of this asso­ciation, will assume, proportionately, all the expense of clerk hire, office room, and all charges for station­ery, etc., required in the conduct or management of the organization, except as is provided in Regulation No. 8, and will facilitate in every way, without any charge therefor, the investment and handling of the relief fund, from time to time, for the benefit of the ~~ association, as well as contribute to the said fund ■ to the extent of ten per cent, of the amount, from time to time, contributed by the employes, members of the association, until the total sum contributed by said companies, and the said employes, members, shall amount to one million dollars.In the event of a deficit in the relief fund prior to the total contribution of said ten per cent., The Phil­adelphia and Reading Railroad Company, or its suc- cessors, will guarantee the covering of said deficit q  ̂° the full amount of the said proposed contribution; a . when the total sum contributed by said com- panies, and the said employes, members of the asso- Cla ion, shall have amounted to one million dollars,



114 Respondent’s Exhibits.said railroad company, and its successors, will make further contributions to said relief fund to the amount of five per cent, of all sums thereafter con­tributed by employes, members of the association.The several companies whose employes may be­come members of the association will make up any deficit in the relief fund for benefits to their own employes respectively who are members of the asso­ciation.10 Membership.13. The members of the association shall be those who, being or having been employes of one or more of the associated companies, and having been ad­mitted to membership in the association, shall, under the regulations thereof, be contributors to the relief fund or have the right of participating in its bene­fits.
Applications.20. Membership in the association and participa- 20 tion in the benefits of the relief fund thereof must be based upon an application by the proposed member, in the form prescribed in Regulation No. 21, ap­proved by the superintendent of the relief associa­tion, and upon a certificate of membership issued by him to the applicant.

Benefits.36. Members will be entitled, upon the conditions prescribed in the regulations, and commencing wi membership, to the following benefits :



Respondent’s Exhibits. 115First—Payments while disabled by accident in the service of any one of the associated companies for each day during a period of not longer than fifty- two (52) weeks, at the rate of fifty (50) cents per day for a member of the first class, and of greateramounts for members of the other classes, in propor­tion to their contributions. After the expiration of the period of 52 weeks, for disability due to accident while in the service of any one of the associated com- , panies, one-half of the rate to t which any member shall have been entitled during such period, so long as such disability shall continue, or until he shall be offered some employment in the service suitable to his capacity at the time.Second.—Payments while disabled by sickness or by injury other than accident in such service, for each day after the first seven (7) days of such dis­ability, and for a period not longer than fifty-two (52) weeks, at the rate of forty (40) cents per day for a member of the first class and of greater amounts for the other classes, in proportion to their contributions ; provided, that if such disablement from sickness shall continué for a period of at least four (4) weeks, the benefits shall date from and in- c ude the first day of disablement, and further pro- vided, that if a member shall have returned to duty disa|)ility from sickness and shall again be dis- a ed by sickness within less than (2) weeks from hisdu^ ’ SU(dl disablement shall be counted Qa with the prior one in computing the fifty-two (52) wee ŝ for which payments may be made, and the de­auction 0f seven (7) days shall not be made there- rom. Any member, who prior to such disablement y sic ness or injury other than accident in such ervice, shall have contributed in one or more of the

\



116 Respondent’s Exhibits.foregoing classes for a total period of fifteen consec­utive years, shall, after the expiration of the said period of fifty-two weeks, receive one-half of the rate of the sick benefit to which he shall have been en­titled during such period, so long as such disability shall continue, or until he shall be offered some em­ployment in the service suitable to his capacity at the time.A  member, who, after receiving for fifty-two (52) 10 Weeks, or longer, the payments herein provided for shall, by contributing for the death benefit, retain the title to payments in the event of death occurring while continuing disabled and unable to engage in any occupation. His contributions in such case shall be for each death benefit of the first class to which his class entitles him, at the rate for additional death benefit applicable to the age at which he entered the class in which he last contributed, and for his addi­tional death benefit at the rate he last contributed for the same. I f  such member shall be able to return to 20 duty, and shall so return, he shall resume full con­tribution, and shall be entitled to payments for disa­bility from accident occurring thereafter in such ser­vice, and to payments for disability from sickness occurring after he shall have been continuously en­gaged in the performance of duty with full contribu­tion for a period of three months.Third.—A  payment, upon the conditions pre­scribed in the regulations, on the death of a member 30 from accident or other cause, occurring during time for which he shall have contributed, or while rec®.iv(' ing disablement benefits, or during a month in which he shall have recovered from disability, or two hun­dred and fifty (250) dollars for a member of the first class, and of greater amounts for the other classes, in proportion to their contributions.



Respondent’s Exhibits. 117Fourth.—On the death of a member from accident or other cause, occurring during time for which he shall have contributed, or while receiving disable­ment benefits, or during a month in which he shall have recovered from disability, an additional pay­ment from the surplus fund, upon the conditions pre­scribed in the regulations as to other payments, of one hundred (100) dollars.37. The following table exhibits the amounts of the contributions and benefits of the several classes: 10



1stClass
Highest monthly p ay.......................... $35.00Contribution per month :Class : ....................................................  75Additional death benefit, equal to death benefit of Class :—Not over 45 years of age...............  30Over 45 years and not over 60years of age........................................ 45Over 60 years of age.........................  60Disablement benefits per day, in­cluding Sunday^ and holi-days:—Accident:—For fifty-two weeks......................  50After fifty-two weeks..................  25

2d 3d 4th 5 thClass Class Class Class
Over$55.00 $75.00 $95.00 $95.001.50 2.25 3.00 3.75

60 90 1.20 1.5090 1.35 1.80 2.251.20 1.80 2.40 3.00
1.00 1.50 2.00 2.5050 75 1.00 1.25

R
espondent’s Exhibits.



Sickness:—After first seven days and notlonger than fifty-two weeks. . .  40After fifty-two weeks..................  20Death benefits:For class...................   *.250.00Additional payment from thesurplus fund..............................   .100.00Additional death benefits that may be taken...................................... 250.00

80 1.20 1.60 2.0040 • 60 80 . 1.00500.00 750.00 1000.00 1250.00100.00 100.00 100.00 100.00500.00 750.00 1000.00 1250.00

Respondent’s Exhibits. 
119



120 Respondent’s Exhibits.39. Payments of benefits on account of disable­ment by accident shall only be made upon the dis­ablement being shown to have resulted solely from accidents occurring to members in the performance of duty in the service, to which duty they were as­signed or which they were directed to perform by proper authority, or in voluntarily protecting the property or interests of any of the associated com­panies, or from accidents occurring to members at points upon the property of any of said companies 10 which they are under the necessity of passing when going to or from work, and when so passing, and which result from causes of a nature peculiar to such points, and which do not result from their vol­untarily or unnecessarily exposing themselves to danger. There must be a clear and well-established history of the cause and circumstances of injury ac­cidentally inflicted and sufficient to produce the al­leged injury, with exterior or other positive evidence of such injury, and satisfactory evidence that it ren- 20 ders the person unable to perform his duty in the service When such injury of a member of the asso­ciation shall have assumed a permanent character, and he is by reason thereof unable to resume his for­mer occupation, benefits thereafter shall be paid him at half the rate which he had theretofore received on account of such injury until such time as he shall be offered some employment in the service suitable to his capacity at the time.Disablement from accident occurring otherwise 30 than aforesaid shall be classed as sickness.Questions as to the permanent character of dis­ability and the continued payment of benefits on ac­count of the same, shall be determined by the ad­visory committee.



Respondent’s Exhibits. 121Miscellaneous.51. Death benefits will be paid by vouchers which will be cashed by the treasurer of the association.52. Should a member or his legal representative, or any other person authorized by law, bring suit against The Philadelphia and Reading Railroad Company, or against any other corporation which may at the time have its employes among the con­tributors to the association, for damages on accountof injury or death of such member, payment of bene- 10 fits from the relief fund on account of the same shall not be made until such suit »is discontinued. I f  prosecuted to judgment or compromised, any pay­ment of judgment or amount in compromise shall preclude any claim upon the association for such in­jury or death.



122 Reasons for Reversal.REASONS FOR REVERSAL. N E W  J E R S E Y  S U P R E M E  COURT.

R e a s o n s  f o r  R e ­
v e r s a l .

& Carr, its attorneys, comes and prays that the order and determination made on the day of March, nineteenhundred and fifteen, in the Mercer County Court of Common Pleas, by Frederick W . Gnichtel, Judge of said court, upon a petition filed by the prosecutor 20 against the respondent which dismissed the petition filed by this prosecutor may be set aside, reversed and for nothing holden for the following reasons:1. Amos B. Calloway while engaged in the re­spondent’s employ in the State of New Jersey, was injured, as a result of which he died at the City of Trenton in this State.2. Amos B. Calloway received an average of $18.13 per week for the last preceding six months30 prior to his injury and death.

W e s t  J e r s e y  T r u s t  C o m ­
p a n y ,  Administrator of Amos B. Calloway, de­ceased,

Prosecutor,vs.
■ 0̂ P h i l a d e l p h i a  &  R e a d i n g  

R a i l w a y  C o m p a n y ,
Respondent.

The said prosecutor, by Ott



Reasons for Reversal. 1233. Amos B. Calloway at the time of his death was married to Rose Ella Calloway and had two chil­dren living, one Randolph T. Calloway, who was twelve years of age on the twenty-fourth day of Sep­tember, nineteen hundred and twelve, and one EdnaD. Calloway, who was seven years of age on the tenth day of January, nineteen hundred and thirteen, the said Rose Ella Calloway, Randolph T. Calloway, and Edna D. Calloway being still living and all of them dependent upon Amos B. Calloway for support at 10 the time of his injury and death.4. The said injury was not caused by or through the wilful negligence of Amos B. Calloway.
WBwttfr t  t5. The said injury was not caused by or through the reckless indifference, wilful negligence, and de­liberate act or failure to act of the said Amos B. . Calloway in his lifetime.6. The application of Amos B. Calloway (Exhibit Rl) for membership in the Philadelphia and Read- ing Relief Association was improperly admitted in evidence.7. The check dated February twenty-seventh, nineteen hundred and twelve (Exhibit R  2) of the i hiladelphia and Reading Relief Association to the order of Ella Calloway was improperly admitted in evidence.8. The voucher dated February twenty-sixth, nine- teen hundred and twelve (Exhibit R3) given by Ella halloway to the Philadelphia and Reading Relief As- sociation was improperly admitted in evidence.



124 Reasons for Reversal.9. The release of E lla Calloway dated February twenty-sixth,*nineteen hundred and twelve (Exhibit R4) was improperly admitted in evidence.10. The acceptance of benefits by Ella Calloway from the Philadelphia and Reading Relief Associa­tion is no bar to recovery by this prosecutor for Rose Ella Calloway, widow, and for Randolph T. Calloway and Edna I). Calloway, children.11. The execution of the release dated February 
10 twenty-sixth, nineteen hundred and twelve, by EllaCalloway to the Philadelphia and Reading Relief Associatiou is no bar to recovery by this prosecutor for Rose E lla  Calloway, widow, and Randolph T Calloway and Edna D. Calloway, children.12. The application for membership in the Phila­delphia and Reading Relief Association is no bar to recovery by this prosecutor for Rose Ella Calloway, widow, and Randolph T. Calloway and Edna D. Cal­loway, children.20 13. There was no contract made out of the State ofNew Jersey for the employment of Amos B. Callo­way by the respondent.14. The right of the prosecutor to recover is not barred by any contract of employment between Amos B. Calloway and respondent made out of the State of New Jersey.
30

15. The order and determination of the Mercer County Court of Common Pleas or the Judge there­of is contrary to law.
O tt & C abr,

Attorneys for Prosecutor.



Judgment in Supreme Court. 125NEW JE R S E Y  S U P R E M E  CO U R T.
West J ersey T rust C om- \ pany, Administrator of \Amos B. Calloway, de- Iceased, ! On Certiorari..

Relator, ? Rule of Reversal vs. I and Remittur.
Philadelphia & R eading 1 

Railway C ompany, J
Respondent.

The Court having inspected the transcript and proceedings of the Judge of the Court of Common Pleas of the County of Mercer, returned with the certiorari in this cause, the reasons for reversing the judgment below, and heard the argument of counsel therein, and having duly considered the same, do order that the judgment of the said Court of Com­mon Pleas of the County of Mercer aforesaid, be reversed, set aside, made void, and for nothing holden, and that the said prosecutor under certiorari be restored in all things wherein it hath lost by rea­son of the said judgment, and that the record in said cause be remitted to the said Court of Common Pleas of the County of Mercer, for a trial de novo, costs to abide the event of the suit.Dated.Entered Dec. 10, 1915.On motion of Ott & C arr,
Attorneys for Prosecutor.Lot this rule be entered.C. W. P arker ,J .  S. C. for the Court.

10

20

30



126 Opinion in Supreme Court.N E W  J E R S E Y  S U P R E M E  COURT. June Term, 1915.
W e s t  J e r s e y  T r u s t  C om­

p a n y ,  Admr. &c. of Amos B. Calloway, de­ceased, On Certiorari.
P h i l a d e l p h i a  &  R e a d i n g  

R a i l w a y  C o m p a n y ,
Defendant..

Submitted Ju ly  1,1915, decided November 3,1915. On Certiorari to finding of Court of Common Pleas in Workmen’s Compensation case.Before Justices P a r k e r , M i n t u r n  and K a l i s c h .For the prosecutor, S. C o n r a d  O t t .For the defendant, E d w a r d  L. K a t z e n b a c h .The opinion of the Court was delivered by P arker,
for the defendant on points of law. There is no substantial dispute as to the facts. Deceased was a brakeman, and was first employed by defendant m Philadelphia as an “ extra”  June 21, 1910, and as a 30 “ regular”  May 26, 1911. Our compensation act

10 vs. Prosecutor, Opinion.

J . Deceased was killed while in the employment of defendant, by an accident arising out of and in the course of his employment. The trial court found



Opinion in Supreme Court. 127went into force Ju ly  4,1911. Deceased was killed on November 13, 1911, while at work in New Jersey on a train engaged in interstate commerce. He left a widow and two young children.We think that all the grounds urged against a re­covery of compensation have been decided adversely. to respondent, except perhaps the last.1. That as deceased was engaged in interstate commerce, the federal act is exclusive. It is decided otherwise in Rounsaville v. Central R . R . Co., 94 10 
Atl. 392.2. That deceased was wilfully negligent. But wil­ful negligence is not a defence under Section 11, of the Act. See Taylor v. Seabrook, 94 A tl. 399.3. That the act is inapplicable on account of the rule of lex loci contractus. Aliter is American 
Radiator Co. v. Roggee’s Administrator, 86 N. J .  L . 436, affirmed, 93 A tl. 1083.4. That the claim is barred by a release by de­cedent in his lifetime contained in his application ^0 for admission into the railroad relief association, and a further release by his widow on receipt of the death benefit from said association.The first seems to refer to damages only. The compensation act, as has more than once been pointed out, created a right of recovery contractual m its nature, and irrespective of negligence or other common law liability on the part of the employer.

wiencan Radiator Co. v. Roggee, supra., Jacowits *  w . R . R . Co., 92 A tl . 946. 30ut apart from this, the statute of 1911, which was on the statute book at the time of the second - emp oyment,.- (See Sexton v. Newark District Tele- 
7C° ’’ 84 N - J • L • 85> 96> et seq., affirmed 86 N. th ’ i 4 ’ created an irrebuttable presumption in e absence of an express contract or notice as erem provided, of the assent of the parties to



128 Opinion in Supreme Court.anew contract or quasi contract, whereby in case of injury or death there should be compensation accord­ing to the statutory scheme. American Radiator Co.v. 
Roggee, supra. This must be taken to have super­seded pre-existing arrangements between the par­ties, and among them the release in advance of all claim for ‘ ‘ damages ’ ’ in view of the membership in the relief association. The subsequent release of the widow, which by its recitals is expressly founded upon the agreement contained in the membership 10 application, and which includes the relief associa­tion as a party released, must be held as a matter of construction to be limited in its application to the rights and liabilities of the parties as they would have existed if the compensation act had not been

20

30

passed. This construction is fortified by consider­ing that the act of 1911, by paragraph 12 (P. L. p. 139) provides for awards based on the existence of children as well as the widow, and for distribution to them in case of intestacy, according to the in­testate law of this State. The release is made by the widow quo widow, and of course cannot bind the personal representative of the deceased, who sued in right of the statute.These views result in a reversal of the judgment. The judge who tried the case having gone out of office, the matter must be re-tried, unless the parties agree to submit it on the evidence already taken* 
Lang v. Common Pleas, 86 A tl. 529. The costs wil abide the event of the suit.On Certiorari.Opinion.Filed, November 3, 1915. "Wm . C. G e b h a r d t , 

Clerk.






