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The d e fe n d a n ts  a d m it  in  t h e ir  a n s w e r , a n d  i t  w a s  

also con ceded  o n  th e  t r i a l  b e lo w , t h a t  t h e  d e fe n d a n t ,  

H arriet G . B o y n t o n , in  th e  la t t e r  p a r t  o f  t h e  y e a r  

1901, o r  e a r ly  in  1902 , p la c e d  th e  p r o p e r t y  k n o w n  a s  

73 H a rriso n  s tr e e t , E a s t  O r a n g e , in  th e  h a n d s  o f  E d -

ward E . B r u e n , a s  a g e n t , fo r  s a le . T h e  d e le g a t io n  o f  

this p o w er w a s  n o t  in  w r i t in g ,  b u t  i t  h a s  b ee n  h e ld  in  

this s ta te  t h a t  p a r o l  a u t h o r i t y  is  su ffic ie n t .

M iln e  v s . K l e b ,  17  S te w .,  3 79 .

Mr. B r u e n  s a y s  t h a t  b o th  M r. a n d  M rs . B o y n t o n  

were p re se n t a n d  g a v e  h im  th e  p a r t i c u la r s  o f  th e  

prop erty (p . 59  p r in t e d  c a s e .)

M rs. B o y n to n  a c q u ir e d  t i t l e  t o  th e  m a in  p r o p e r t y  

from M a r th a  A .  S t o c k t o n  a n d  D r .  C h a r le s  S . S to c k -  

ton, h er h u sb a n d , in  1897 . T h e  p r o p e r t y  th e n  h a d  a  

fron tage on H a r r is o n  s t r e e t  o f  s e v e n ty - f iv e  fe e t  a n d  a  

fraction , r u n n in g  w e s t e r ly  on  t h e  s o u th  l in e  140  fe e t, 

to a p r o p e rty  th e n  o w n e d  b y  th e  D e n n is  fa m ily .  T h e  

line th en  r a n  n o r t h e r ly  a lo n g  t h e  D e n n is  p r o p e r t y  

p ara lle l w ith  H a r r is o n  s t r e e t  65  fe e t , th e n  w e s t e r ly
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about 135 feet to within six feet of the stable on the 
rear of the property, then by various courses around 
the stable and returning about 300 feet, to Harrison 
street; the last course forming the northerly boundary 
line of the property as purchased from Stockton.

In July, 1899, the Boyntons purchased from Susan 
L. Palmer a lot immediately adjoining the property 

j q  purchased from the Stocktons on the north, being 25 
feet front on Harison street, running back the entire 
depth of the property. With this added land, the 
Boyntons had a frontage of 100 83-100ths feet on Har-
rison street.

The Stocktons at the time they sold to Boynton 
owned the property immediately adjoining on the 
south where they lived, which ran to Berwyn street, 
and had a depth of 140 feet, terminating on the Avest 
at the property then belonging to the Dennis estate.

In August, 1899, the Boyntons purchased the Den-

29 nis property, which is located on the north side of 
Berwyn street (then called Dennis place or street). 
This property was bounded on the east by the Stock- 
ton and Boynton places, and oh the north by the rear 
lot of the Boynton property, purchased by the Boyn-
tons from Stockton. At the time the Boyntons pur-
chased frorti Stockton there was a wooden fence and 
hedge on the line between the Dennis and Stockton 
properties, (p. 117.)

Five months after the Boyntons acquired the Den-

30 nis property they took down the entire wooden fence 
and hedge, and put up on iron fence and reset the 
hedge, running it across the entire easterly side of the 
property bought from Dennis, to Berwyn street, but 
on a line 10 80-100ths feet further west than the old 

fence had stood, and also continued the new fence and 

hedge across the northerly portion of the D en n is 

property, placing it about 15 feet southerly of the old 

fence and property line. (pp. 116 and 119.)
The effect of these changes was to give an apparent 

40 depth of 150 feet to both the Stockton and Boynton
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Harrison street house lots, and an increased width of 
15 feet to the rear lot of land used by the Boyntons 
as an approach to their stable.

These changes Mrs. Boynton testified were made 
about five  months after they purchased the Dennis 
property (p. 129), which was in August, 1899 (p. 
143), so that thé fence lines must have been changed 
about January, 1900; and at the time the property 
was p laced  in Mr. Bruen’s hands for sale in the latter 
part o f 1901 or the early part of 1902  ̂the fences and 
hedge a lo n g  the disputed strip had been in their pres-
ent lo ca tio n  for upwards of two years, and had been 
there fo u r  years and eight months when Starrett pur-
chased. '

Mr. Bruen, the acknowledged agent of the Boyn-
tons, te stifie d  that when he was commissioned by them 
to sell th is  property, he asked, among other things, the 
dim ensions of the property, and was told by both Mr. 
and M rs. Boynton that there, was a frontage of 100 
feet on Harrison street and about 150 feet in depth, 
or ru n n in g  back to the hedge ; that he made a memo-
randum of this data (pp. 58, 59), which was after-
wards copied by his clerk on a card, which is his office 
system o f  hooking or listing properties placed in his 
hands. J

Mr. Keating, the clerk, testified that he filled out 
the card  from Mr. Bruen’s memorandum, and that no 
changes had been made in the card from the day it 
was written to the present time, excepting a notation 
showing a reduction in the selling price of the prop-
erty, a n d  this was made by him at Mr. Boynton’s sug-
gestion. (pp. 75-76.)

Mr. Bruen also testified that the card was cor-
rectly made from his memorandum, (p. 59.)

.The card, Exhibit C 3, reads : “ Size lot 100 x about 
Î50 alg. hedge and stable.”

The Boyntons took up their residence in the Har-
rison street property at the time of their purchase 
from Stockton, and remained there until January,
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1902 (p. 90), when they rented the property to a Mr. 
Newhouse (p. 90).

The Boyntons, in addition to shifting the fences 
over on the Dennis property, made other important 
changes in the grounds by enlarging the size and 
shape of the drive as it approached the stable, (p. 117.) 
They carried the drive over on the disputed strip for 

IQ a distance of 50 feet and gradually widened it into a 
circular shape at the stable, where it is 4% feet on 
the disputed strip, (p. 49. )

Boynton says (p. 117) they extended the drive over 
on the disputed strip. “ We had that dug out and 
graveled.” The drive is macadamed up to the stable 
(pp. 34-35), and the macadam extends over on the 
disputed strip (pp. 35 and 47-48).

The hedge is 4 feet high and 3 feet across the top 
(pp. 119-120), and the iron fence is against the hedge.

20 (P -36-)
The Boyntons, after they moved the hedge and 

erected the iron fence, built a lattice trellis six or 
eight feet high on the disputed strip, as a screen for 
the manure pit. The screen has remained there ever 
since, (pp. 117-118.)

On the morning of Monday, September 19, 1904, 
(pp. 152-153), Mr. Bruen, still being the agent of the 
Boyntons, took the complainant to examine this prop-
erty, with a view of selling it to him. Mr. Bruen, 

gQ with the consent of the tenant, Mr. Newhouse, showed 
the complainant through the house, barn and grounds. 
The complainant says, “ Bruen called my attention 
especially to the nice backyard and the barn and the 
little garden, and called my attention to the hedge on 
the west and south.” (p. 46.)

Complainant was asked (p. 46) :
“Q. Did you see an iron fence enclosing 

any portion of the property? A. I don’t know 
that I noticed any iron fence. I just noticed 
the hedge, and was told that the hedge was on40
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the property and was the boundary line of the 
lot.

Q. Is there an iron fence? A. There is.
Q. Behind the hedge? A. Yes.
Q. In viewing this property is there any-

thing other than this fence and hedge indicat-
ing the property line? A. No, sir.”

From Mr. Bruen’s examination (p. 60) :
“Q. Well, now, in showing Mr. Starrett the 

grounds, did you define the property lines? 
A . I did.

Q. In what way? A. I showed him the 
frontage, of course, which he could pace off if 
he wanted to, and I think he did, and then the 
depth; we went along the hedge; Mr. Newhouse 
accompanied us.

Q. No, I merely want to know what you 
showed Mr. Starrett and told him.

A. I told him the property was bounded on 
the east by Harrison street and on the south by 
Dr. Stockton’s, and on the west f>y the hedge 
and along the west of the hedge and following 
the hedge back to the stable, and including the 
stable.

Q. And did you show him those boundary 
lines that you have spoken of? A. Yes, sir.

Q. On the ground? A. Yes, sir.”
So that what Starrett saw was a property running 

to the hedge and iron fence as the visible boundary 
lines at those points, besides being told emphatically 
by Bruen that those lines defined the boundaries, and 
it was the property he supposed, and had every reason 
to believe, he was dealing for.

The Boyntons held the property at $25,000 (p. 61). 
Starrett, on the morning the property was shown 
to him, offered Mr. Bruen $20,000. This offer 
was submitted by Bruen to Boynton the same 
morning at Bruen’s office (p. 61). Boynton re-
fused Starrett’s offer, but told Bruen he would split
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* the difference and accept $22,500. This figure was
submitted to Starrett and he agreed to take the prop-
erty at that price, the existing mortgage liens amount-
ing to $14,000, to be assumed by Starrett as part of the 
consideration, (p. 52.)

Bruen asked Boynton to give him a description of 
the property, and Boynton brought him three deeds 
and a guaranty by the Fidelity Company. When 
Boynton brought these papers to Bruen, the latter 
asked Boynton if they covered the property he was 
selling to Mr. Starrett, running back to and includ-
ing the hedge, and Boynton said they did. ( pp. 62 
and 74.)

Bruen then prepared a description from the papers 
that had been given him by Boynton and took the 
papers and the description to Mr. Reimer, a surveyor, 
for the purpose of having the description verified, as it 
was somewhat involved. Mr. Reimer informed Bruen 

2d that the description included all the property shown 
by the papers, (p. 62.)

Bruen, on September 20, 1904, being the day after 
the property was shown to Starrett, prepared a con-
tract for the sale and purchase of the property, using 
the description he had drawn, which contract was ex-
ecuted first by Mr. Starrett at his office in New York, 
and was signed that night by Mrs. Boynton at her 
house (p. 63). Mr. Bruen testified that Mrs. Boynton 
did not look at the agreement at all, but that her 

30 husband read it and told her to sign it, as it was all 
right (p. 64). Mrs. Boynton said, however, that she 
read the paper, looking at it over her husband’s shoul-
der ; that they both looked at it together ( p. 134 ).

The contract bears date September 20,1904.
Mr. Starrett says (pp. 51-52) that when Bruen of-

fered the agreement to him for his signature, he looked 
to see if the frontage was correct, as Bruen had been 
indefinite as to that line. He noticed the description 
called for 100 feet and 10 inches front, but he did not 

40 attempt to follow' the balance of the description, as it

|
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was v e ry  confusing and unintelligible. But he did 
ask B ru en  if it was the description of the property he 
had show n him, and Bruen said it was. Bruen cor-
roborated this (p. 75).

On cross-examination, Mr. Starrett testified (p. 56) 
that th e reason why he looked at the deed (he meant 
agreem ent) to see that the 100 feet and 10 inches 
(front) was a correct dimension, was because every 
other d im e n sio n  was indicated when the property was 
shown to  him. “ I only looked for the frontage,” he 
says, “because that was the only boundary line that 
was le ft  indefinite when I talked with Mr. Bruen.”

A t Starrett’s request, Bruen had the Title Company 
examine and guarantee the title (pp. 53-54 and 55).

The deed, Exhibit C 6, was prepared by Mr. Bruen, 
who used  the same description as was used in the 
agreem ent. The deed was dated and executed Sep-
tember 30, 1904, Mr. Bruen taking the acknowledge-
ment (p. 160). The title was passed the next morn-
ing, S a tu r d a y , October 1,1904, at the Title Company’s 
office in  Newark. Mr. Starrett did not attend at the 
passing of the title, but sent his check to Newark by a 
m essenger for the balance of the purchase money, and 
the deed w a s  sent by the Fidelity Company to the Reg-
ister’s office that morning, for record ( p. 151).

Less th a n  three months after Starrett had acquired 
the p ro p e rty , he received a letter written by Mr. Boyn-
ton, bearing date December 2, 1904, asking him 
whether h e  wished to purchase “ the land running from 
the d r iv e w a y  to your stable and the fence line, 1 Ber-
wyn stre e t, 14x135; also the 10 ft. by about 36 on the 
rear o f your house lot. The fences on 1 Berwyn St. 
are n ow  on property 125x130, and when put back 
where th e y  belong, would be 135x144.”

S ta r r e tt  replied to Mr. Boynton, saying he was very 
much astonished to get a letter asking him to buy what 
he th o u g h t h e  had already bought, and he would have 
the ground surveyed and find out where he stood, be-
fore he replied further. Starrett had the property
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surveyed and found that the strip in question had not 
been transferred to him, nor included in the descrip-
tion in the agreement. Mr. Starrett then saw Bruen 
and asked him to take the matter up with Boynton 
and see if it could not be straightened out. Bruen 
wrote Boynton (Exhibit C 2, p. 65) under date of 
January 5, 1905, telling him that Mr. Starrett had re- 
cently discovered through a survey that he had not 
secured all the land he had bought, and request-
ing Boynton to give Starrett a deed for the omitted 
portion. Boynton refused to do this, and the present 
suit followed.

It is contended by the complainant, and the evidence 
establishes beyond a doubt, that the Boyntons intended 
from the time they set the fences at their present lo-
cation, that the strip in question should become and 
remain a part of the Harrison street property. A 
view of the premises is in itself almost sufficient to de- 

26 termine the question.
The witnesses all agree that all of the surround-

ings indicate to the eye, that the property line runs to 
the hedge and iron fence. The macadam drive, as it 
approaches the stable, extends over on the disputed 
strip for a distance of 50 feet in length, and at the 
stable it is '4% feet over.

The lattice trellis screening the manure pit is on 
the disputed strip, and is 7. or 8 feet high.

When the Boyntons occupied the Harrison street 
30 property they kept horses, and Boynton testified (p. 

118) that when they laid out the drive, as shown on 
Exhibit C 1 it was arranged for their convenience in 
the use of the stable. That before the fences were 
moved he had to turn his carriages around inside the 
stable, and he broadened the drive and made more of a 
sweep both ways so that he could turn his rigs around 
outside the barn (pp. 126-127).

In order to broaden the drive on the south side, he 
was obliged to move the fences over on the part now 

4 0  in dispute.
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Mrs. Boynton tells us (p. 138) that the object in 
changing the fence lines was “ to make our Harrison 
street p r o p e r ty  a little more commodious, give us a 
little m ore room, * * * * ” And (p. 148) that
when th e  fence was moved, they always expected to 
live in 73 (the street number of the Harrison street 
p rop erty).

Mr. Reimer testified (p. 35) that the north line of 
the d isp u te d  strip, where it terminates in front of the 
stable, extends up on the wooden platform leading into 
the stable, and Mr. Starrett gives this encroachment 
as 6 inches (p. 48). Now, it is undoubtedly a fact that 
when th e Boyntons moved the fence they also enlarged 
this p la tfo r m , otherwise the old fence, if it followed 
the ex a ct property line, would have been on the plat-
form, w h ic h  is. not at all likely.

Mr. Newhouse occupied the Harrison street prop-
erty from  January, 1902, and remained for a year and 
nine m o n th s (p . 41), or until October, 1904, the same 
month th a t  Mr. Starrett took possession. Mr. New-
house u sed  the land, included within the disputed strip 
and kep t the hedge trimmed and the grass cut up to 
the hedge, and was told by Mr. Boynton that he 
would h a v e  to see that the hedge was kept trimmed. 
Mr. Newhouse also had an option to purchase the 
property during his term. When he was first shown 
over th e  premises by Mr. Bruen (who at that time had 
the p r o p e rty  in his hands for sale), Mr. Boynton ac-
com panied them in viewing the property, and New-
house talked about purchasing the property, and 
B oynton told him that the hedge was the property 
line (pp. 42-43).

While the testimony of Mr. Newhouse was very 
brief, we regard it important for the reason that no 
attem pt was made to contradict it.

The evidence of Mr. Bruen regarding the dimen-
sions o f the property he was. instructed to sell, is posi-
tive and clear. The record of the instructions as 
noted on the card made at the time, leaves it in no
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doubt that he was expressly authorized to sell to the 
hedge and along the hedge to the stable. Mr. Bruen 
swears that both Mr. and Mrs. Boynton gave him those 
instructions. Someone familiar with the depth of the 
main house lot certainly talked with Mr. Bruen about 
the distance from Harrison street to the hedge when 
the property was first placed on his books, as the entry 
on the card says: “ Size lot lOOx about 150 and alg. 
hedge to stable.” The distance from Harrison street to 
the fence and hedge on the south line is 150 80-100ths 
feet, and the fact that there is a fractional part of a 
foot in that line accounts for the word “ about” in Mr. 
Bruen’s record. It has not been shown that Mr. Bruen 
had any knowledge of the property before the Boyn-
tons called to see him about selling it. He could not 
have obtained the dimensions of the depth as recorded 
on his card from his atlas, as that showed the property 
only 140 feet deep on the south line. The Boyntons 
did know the dimensions and undoubtedly gave Mr. 
Bruen the information, just as he has stated.

While Mrs. Boynton was the holder of the record 
title to the Harrison street property, and is still the 
holder of the record title to the Berwyn street prop-
erty, she swore, after some equivocation, that not a 
dollar of her own money was invested in either of the 
properties, but that her husband furnished all of the 
money to purchase both (pp. 141-142).

This accounts for the prominent part Mr. Boynton 
30 played in the negotiations and sale to Starrett. He 

was simply dealing with his own property—and some 
of the checks given by Mr. Newhouse for rent, wer'e 
drawn to the order of Mr. Boynton (p. 44).

Mrs. Boynton entrusted the negotiations with Star-
rett (through Bruen) entirely to her husband; she 
did not meet or speak to Bruen on the subject at all, 
except when he called to have her sign the contract 
after the deal had been closed by her husband (p. 134).

The action of Mr. Boynton in changing the lines of 
4 0  this property on B ruen’s atlas, indicates clearly that
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at th at time it was his intention to include the dis- 
puted s t r ip  if the sale should be made to Starrett.

Mr. Bruen telephoned to Boynton on the evening of 
Septem ber 18, 1904, (pp. 152-153) which was Sunday, 
that he intended showing the property to a party the 
next m o r n in g  and requested Boynton to be at his 
(B ruen ’s)  office and meet Mr. Starrett. The next 
m orning, September 19, Boynton called at Bruen’s 
office (p. 78) and told Keating, Bruen’s clerk, that 
Bruen h a d  telephoned him (Boynton) that morning, 
that he ( Bruen) and another gentleman, a prospective 
purchaser, would examine the Harrison street prop-
erty th a t  morning; that he (Boynton) had looked out 
of the window and saw them there, so he hurried down 
in order to give him (Keating) any details or informa-
tion he could to help out on the lines of the property. 
Boynton then got out Bruen’s atlas and drew a lead 
pencil l in e  across the rear of the Harrison street and 
Stockton property west of the original property line, 
saying, “ It is understood the line is to the hedge,” and 
he also d re w  a red ink line around the remainder of the 
property, saying, “ I will make this more prominent” 
(p. 79 ) , following relatively the -h e d g o - o r  ir o n  fonoo 
linesi f f  t i l t  Z&fc ¡ru w L st .

On cross examination Keating was asked (p. 82) : 
“Q. Will you repeat or state what Mr. 

Boynton said to you when he drew the pencil 
mark on the westerly side of this property and 
on the southerly side? A. He said this is the 
hedge or dividing line between my Berwyn 
street property and No. 73 Harrison street, and 
continued running parallel with the driveway.

Q. And what conversation did he have with 
you as to the depth? A. To the hedge.

Q. Well, now, to the hedge doesn’t mean 
anything. I am asking you what conversation 
did he have with you, if any, with regard to 
the depth? A. (p. 83) He merely referred to 
the hedge as the dividing line between the two
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properties^ and Mr. Starrett would buy to that 
if  he bought at all.

Q. Are you positive, Mr. Keating, that Mr. 
, Boynton told you at that time that Mr. Star- 

rett was to buy to the hedge? A. He outlined 
it on the map.

Q. I am asking you what he said, not what 
j q  he did, but what he said? A. He said the

hedge was the dividing line and he came in for 
the purpose of giving us the exact lines on the 

' map.” :
The witness reiterates this on pages 84, 85 and 86 

of his testimony.
Boynton, of course, denies that he had this conver-

sation with Keafipg, but admits thpt he was at Bruen’s 
office and made the changes on the atlas or map.

He says (pp. 87, 88 and 89) that he “ put the lead 
pencil marks to indicate where the fences were.”

29 He could have had no other object in doing this ex-
cept to indicate the boundaries of the property he 
thought would be sold to the prospective purchaser.

If it was not the intention to sell back to the hedge, 
then there was no necessity for Boynton making any 
changes on the atlas at those points, as the atlas 
showed the Harrison street property; as haying a depth 
on the south line of only 140 feet, the depth which he 
now says tljey intended to sell., , s ;

While Boynton had sworn positively that he went to
30 Bruen’s office with no knowledge that any one was 

looking at the property that morning, he admitted in 
answer to the question of the court (p. 107) that he 
“was acquainted with the fact that the property was 
being negotiated for,” and that the person afterwards 
turned out to be Mr. Starrett. He had that informa-
tion from Mr. Bruen over the telephone (pp. 107, 
108 and 109).

The Court continued questioning the witness to 
some length on pages 109,110 and 111 about the alter- 

4 0  ations on the atlas.
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“Q. (p. 110) I don’t quite understand why
you ran that line around both properties.

A. For the simple reason that on the map 1 
both properties were marked in the name C. D. ■ 
Boynton. The initials were incorrect, if it was 
intended for my name, and the fact that since 
that map was prepared, as I understand it, the 

, Palmer property, including that 25 feet, ap-
peared in the name of Palmer, and in case he 
w o u ld  have occasion to show that map, I want-
ed to have him see what the outlines of the. Har-
rison street property were, and in showing that 
the fence lines were off the property between 
the Harrison street property and the Berwyn 
street property, running in the refir of the 
house, was 140 feet in depth, whereas the fence 
line, as shown there, would show that they were 
some 150 feet in depth.”

W h at he did was to make the map correspond with 20 
the conditions as they existed on the ground, and ex-
actly what he intended the map should show in case 
Bruen had occasion to refer to it in his dealings with 
Starrett. He expected Bruen would bring Starrett 
to the office that morning, as he had telephoned him 
the p re v io u s  evening he intended to do, and Boynton 
altered the lines on the atlas for the purpose of shoiv 
ing Starrett the real property lines. He could have 
had no other object.

The recklessness with which Boynton gave his testi- 30 
mony runs through his whole narrative. As a sam-
ple, on page 105 he swore that when lie went to 
B ruen’s office the morning he altered the atlas, he was 
not a w a re  that Bruen had shown the property to any- 
body, while three pages further on (pp. 108-109) he 
testifies that Bruen had telephoned him Starrett’s of-
fer tw o  or three days before the marking on the atlas 
occurred. .

Boynton’s visit to Judge Dill for the purpose of se-
curing a release of-the strip in dispute, from the
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J u d g e ’s m o r tg a g e , is  o n e  o f  th e  s t r o n g e s t  p ie c e s  o f  evi-

d e n c e  in  t h e  c a s e  s h o w in g  a n  in te n t io n  on  th e  p a r t  of 

th e  B o y n t o n s  to  in c lu d e  th e  s t r ip  in  th e  s a le .

J u d g e  D i l l  te s t i f ie d  (p . 3 0 ) t h a t  o n e  e v e n in g  in  Sep-

te m b e r, 19 0 4 , p r io r  to  th e  d a te  o f  t h e  c o n t r a c t  w ith  

S t a r r e t t ,  B o y n t o n  c a l le d  a t  h is  l ib r a r y  a n d  s ta te d  th at 

h e  c o n te m p la te d  s e l l in g  th e  ( H a r r is o n  s tr e e t )  prop- 

10 er t y  th r o u g h  M r. B r u e n  to  M r. S t a r r e t t ,  a n d  ask ed  if 

h e  ( t h e  J u d g e )  w o u ld  r e le a s e  so  m u c h  o f  h is  m o rtg a g e  

a s  la id  u p o n  th e  B e r w y n  s t r e e t  p r o p e r t y ,  t h a t  is, so 

m u c h  o f  th e  B e r w y n  s tr e e t  p r o p e r t y  o v e r la p p in g  the 

h e d g e s , a n d  th e  J u d g e  s a y s  h e  d e c lin e d  to  g iv e  the 
re le a s e .

“ Q . D id n ’t  y o u  s a y  y o u  w o u ld  r e le a s e  i f  he 

w o u ld  p a y  y o u  w h a t  th e  r e le a s e  w a s  w o rth ?  1

A .  O h , th e r e  w a s  s o m e th in g  o f  t h a t  s o r t  d is-

c u s s e d , b u t  th e r e  w a s  n e v e r  a n y  d if fe r e n c e  be- 

20 tw e e n  u s  ; w e  w e r e  e n t ir e ly  f r ie n d ly ,  a n d  I  pre-

fe r r e d  n o t  to  s p l i t  u p  m y  m o r tg a g e  o r  re-

d u c e  it .

Q . D id n ’t  M r. B o y n t o n  s a y  t h a t  h e  h a d  sold 

th e  p r o p e r t y  to  M r. S t a r r e t t ?

A .  N o , s i r ;  I  t h in k  I  h a v e  in c lu d e d  a ll  he 

s a id  in  m y  d e s c r ip t io n  o f  th e  c o n v e rs a tio n . I 

t h in k  h e  s a id  h e  c o n te m p la te d  d o in g  it . H e  to ld  

m e  t h e  c o n t r a c t  h a d  n o t  y e t  b e e n  d r a w n .

Q . Y o u  c a n n o t  f ix  th e  e x a c t  d a te  o f  th a t 

o q  . c o n v e r s a t io n ?

A .  I  o n ly  f ix  i t  b y  th e  s ta te m e n t  t h a t  th e  

c o n t r a c t  h a d  n o t  y e t  b e e n  d r a w n ”

I t  w a s  a t te m p t e d  to  b e s h o w n  o n  c ro ss -e x a m in a tio n  

o f  J u d g e  D i l l  t h a t  B o y n t o n ’s v i s i t  t h a t  e v e n in g  w as 

f o r  th e  p u r p o s e  o f  s e c u r in g  h is  w i f e ’s  r e le a s e  on the 

b o n d  a cc o m p a n y in g ^  th e  m o r tg a g e , w h ic h  J u d g e  D ill 

h e ld  o n  th e  H a r r is o n  s tr e e t  p r o p e r t y .  T h is  a tte m p t 

n o t  o n ly  m e t w it h  a  c o m p le te  f a i lu r e ,  b u t  s tre n g th e n e d  

th e  J u d g e ’s  te s t im o n y  g iv e n  o n  th e  d ir e c t  e x a m in a tio n . 

40 T h e  c r o s s -e x a m in a t io n  p r o c e e d e d  a s  f o l lo w s  (p . 3 1 )  :



15

“ Q . J u d g e  D i l l ,  d o  y o u  re m e m b e r  i f  M r. 

B o y n to n  c a l le d  to  a s k  y o u  to  r e le a s e  M r s . B o y n -

to n  o n  th e  H a r r is o n  s t r e e t  p r o p e r t y  t h a t  n ig h t ?

A .  T h e  s a m e  n ig h t ?

Q . Y e s .

A .  I t  w a s  a  s u b s e q u e n t  n ig h t ,  s ir .

Q . W h a t  w a s  t h e  c o n v e r s a t io n , J u d g e , i f  

y o u  c a n  r e c a l l  i t ?

A .  W e l l ,  i f  y o u  w a n t  i t ,  M r. D a v is ,  t h e  C o l-

o n el c a m e  to  se e  m e  a n d  s a id  t h a t  h e  h a d — t h a t  

th e  n e c e s s i t y  f o r  r e le a s i n g  t h e  p r o p e r t y  w a s  n o w  

a  p a s t  m a t t e r ,  h a d  g o n e  b y ;  h e  s a id  h e  h a d  e n -

te r e d  i n t o  a  c o n t r a c t  w i t h  S t a r r e t t  t o  s e l l  h im  

th e  p r o p e r t y  a s  o r ig i n a l l y  d e e d e d  to  h im  o n  

H a r r is o n  s t r e e t ,  a n d  t h a t  S t a r r e t t  i c o u l d  a s -

s u m e  t h e  m o r tg a g e  o n  t h e  H a r r i s o n  s t r e e t  p r o p -

e r ty , a n d  t h a t  I  n e e d  n o t  b o t h e r  a b o u t  t h e  m o r t -

g a g e  o n  t h e  B e r w y n  s t r e e t  p r o p e r t y ,  a n d  t h a t  h e  

w o u ld  p a y  i t  o f f  w h e n  h e  g o t  h is  m o n e y  fr o m  20 

S t a r r e t t .

Q . N o w , w h a t  w a s  s a id  a b o u t  r e le a s in g  M rs. 

B o y n to n  o n  t h e  b o n d  o n  th e  H a r r is o n  s tr e e t  

p r o p e r ty ,  i f  y o u  r e c a l l?

A . W h y ,  n o t h i n g  w a s  s a id  a b o u t  r e le a s in g  

h e r  o n  t h e  b o n d , t h a t  I  r e c a l l .  H e  s im p ly  s ta te d  

th a t  M r. S t a r r e t t  w o u ld  a s s u m e  th e  b o n d  a n d  

m o r tg a g e  o n  th e  H a r r is o n  s t r e e t  p r o p e r t y ,  a n d  

he a s k e d  m e  to  d o  w h a t  I  d id , w r i t e  M r. S t a r -

r e t t  a  le t t e r  t h a t  I  w o u ld  b e  s a t is f ie d  to  a l lo w  30 

th e  m o r tg a g e  to  r e m a in  a t  le a s t  a  y e a r ,  p r o -

v id ed  h e  ( S t a r r e t t )  f o r m a l ly  a s s u m e d  it ,  a n d  

th e  p a y m e n t  o f  b o th  t h e  b o n d  a n d  m o r tg a g e  in 

th e  d e e d  o f  c o n v e y a n c e  t o  h im  b y  M r s . B o y n -

to n .”

H e to ld  m e, th e  w it n e s s  s a y s ,  “ t h a t  t h e  n e c e s s i t y  

for r e le a s in g  t h e  p r o p e r t y  w a s  n o w  a  p a s t  m a t t e r  and,

9one b y .”  T h e n  th e r e  m u s t  h a v e  b een  a  t im e  w h e n  

B oyn ton  c o n s id e r e d  th e  r e le a s e  n e c e s s a r y  to  c a r r y  

through h is  d e a l  w it h  S t a r r e t t .  B u t  h o w  w a s  th e  ,;o
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n e c e s s it y  r e m o v e d ?  W h y ,  th e  d e fe n d a n ts  h a d  suc-

c e e d e d  in  t r i c k i n g  S t a r r e t t  in to  p a y in g  $1,000, a n d  in 

a g r e e in g  in  w r i t i n g  to  t a k e  le s s  la n d  th a n  he had 

b o u g h t  a n d  s u p p o s e d  h e  w a s  g e t t in g .  T h e y  b o th  knew  

t h a t  S t a r r e t t  b e lie v e d  th e  a g r e e m e n t  c o n ta in e d  a l l  the 

p r o p e r t y  th e y  w e r e  p r e t e n d in g  to  s e ll  to  h im , and 

th e y  th o u g h t  e i th e r  t h a t  t h e y  h a d  S t a r r e t t  w h e re  he 

c o u ld  n o t  e s c a p e , o r, i f  t h e ir  d e c e p t io n  w a s  d isco vered  

b e fo r e  th e  t i t l e  p a s s e d , th e y  w o u ld  b e  a b le  to  m ake 

b e t te r  te r m s  w it h  h im  th a n  th e  a g r e e m e n t  c a lle d  for.

T h a t  th é  B o y n t o n s  h a d  in  m in d  th e  p e r m a n e n t  sep-

a r a t io n  o f  th e  e n t ir e  s t r ip  a lo n g  th e  h e d g e  fro m  the 

B e r w y n  s tr e e t  p r o p e r t y ,  is  s h o w n  b y  th e  te s t im o n y  of 

M rs . B o y n t o n ,  w h o  s ta te d  t h a t  th e r e  w e r e  som e ne-

g o t ia t io n s  b e tw e e n  B o y n t o n  a n d  th e  S to c k to n s  re-

g a r d in g  a  s a le  to  th e m  o f  th e  s t r ip ,  b e tw e e n  th e ir  w est-

e r ly  l in e  a n d  th e  h e d g e  (p p : 1 4 7 - 1 4 9 ) .  B o y n to n  also 

to ld  B r u e n  t h a t  t h e r e  w a s  so m e  a r r a n g e m e n t  w ith  

20 D r . S t o c k t o n  f o r  th e  p u r c h a s e  o f  th e  te n  fe e t  a lon g  

h is  r e a r .  T h is  w e n t  so  f a r  t h a t  B r u e n  m a d e  a n  a p -

p r a is a l  o f  th e  s t r ip  (p p . 1 6 4 - 1 6 7 ) ,  a n d  b o th  D r . Stock- 

to n  a n d  B o y n t o n  t o ld  B r u e n  t h a t  D r .  S to c k t o n  w a s  to 

h a v e  a  d e e d  f o r  it .

B e fo r e  B o y n t o n  v is i t e d  J u d g e  D i l l ,  I  a m  satisfied  

t h a t  b o th  h e  a n d  h is  w if e  in te n d e d  to  in c lu d e  th e  whole 

p r o p e r t y  in  t h e ir  s a le  to  S t a r r e t t .  U p  to  t h a t  tim e 

t h e y  p r o b a b ly  w e r e  h o n e s t, b u t  w h e n  t h e y  fo u n d  th a t 

J u d g e  D i l l  w o u ld  n o t  r e le a s e  h is  m o r tg a g e  c o v e rin g  

30 th e  s t r ip ,  a n d  f e a r in g  t h a t  th e  s a le  w o u ld  f a l l  th ro u g h , 

th e y  c o n c e iv e d  th e  s c h e m e  o f  w it h h o ld in g  fr o m  B ru e n  

a  p r o p e r  d e s c r ip t io n , a n d  w i l f u l l y  l ie d  to  h im  w hen 

th e y  r e p r e s e n te d  t h a t  th e  p a p e r s  t h e y  g a v e  to  him  

c o v e r e d  t h e  e n t ir e  p r o p e r t y .  I  in c lu d e  M rs. B o y n to n  

in  t h is  d e n u n c ia t io n , b e c a u s e  sh e  s w o r e  (p . 144) th a t 

sh e  k n e w  w h a t  p a p e r s  w e r e  g iv e n  t o  B r u e n  fo r  the 

p u r p o s e  o f  d r a w in g  th e  a g r e e m e n t.

I n  o r d e r  to  e n t r a p  S t a r r e t t ,  th e  d e fe n d a n ts  w ere 

o b lig e d  to  d e c e iv e  B r u e n ,  f o r  t h e y  k n e w  v e r y  w e ll  th a t 

40 i f  th e y  in t im a te d  t o - h im  w h a t  t h e ir  s c h e m e  w a s  he
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would e x p o se  th e m  a n d  t h e  s a le  w o u ld  p r o b a b ly  f a l l  

through.
The B o y n to n s  w e r e  v e r y  a n x io u s  to  e f fe c t  a  s a le  o f  

the H a r r iso n  s tr e e t  p r o p e r t y .  T h is  is s h o w n  b y  t h e ir  

dropping fr o m  $25,000 t o  $22,500, r a t h e r  th a n  lo s e  a  

customer. B e s id e s , J u d g e  D i l l  w a s  p r e s s in g  th e m  to  

pay h is m o r tg a g e .

I f  th e  B o y n to n s  h a d  b e e n  h o n e s t, th e y  w o u ld  h a v e  

called Mr.- S t a r r e t t ’s  a t t e n t io n  to  th e  f a c t  t h a t  i t  w a s  

not th e ir  in te n t io n  to  in c lu d e  t h e  s t r ip  in  th e  s a le . 

They n o t o n ly  s a id  n o t h in g  to  M r . S t a r r e t t ,  b u t  d e -

signedly p e r m it te d  t h e ir  a g e n t  to  p r e p a r e  a n  a g r e e -

ment a n d  d e e d  u n d e r  th e  b e lie f  t h a t  th e  d e s c r ip t io n  

furnished h im  b y  th e m  in c lu d e d  th e  w h o le  p r o p e r ty ,  

when th e y  k n e w  th e  c o n t r a r y .

The C o u r t  b e lo w  m u s t  h a v e  b e e n  im p r e s s e d  w it h  th e  

iniquity o f  th e  t r a n s a c t io n ,  w h e n , a t  p a g e  12 4 , i t  p u t  

this q u e stio n  to  B o y n t o n :

“ W e ll ,  I  s t i l l  d o n ’t  u n d e r s ta n d , M r. B o y n to n ,  

w h y , w h e n  y o u  w e r e  s e l l in g  t h is  p r o p e r t y  to  

M r. S t a r r e t t ,  y o u  d id  n o t  p r o p o s e  to  h im  t h a t  

he s h o u ld  b u y  th e  p r o p e r t y  a s  i+ w a s  in c lo s e d  

b y  th e  h e d g e s ? ”

I f  B o y n to n  h a d  w is h e d  to  g iv e  th e  t r u e  r e a s o n , he 

would h a v e  a n s w e r e d :

“ B e c a u se  I  h a d  m a n a g e d  to  t r i c k  M r. S t a r r e t t  in to  

signing a n  a g r e e m e n t  w h ic h  o m itte d  a  v a lu a b le  p a r t  

of the la n d , a n d  w e  h o p e d  to  fo r c e  h im  to  p a y  a  b ig  

price fo r  i t  l a t e r  o n .”  T h e  v e r y  t h in g  th e y  d id  u n d e r -

take to  do.

The d e fe n d a n t  c o u ld  w it h  j u s t  a s  m u c h  r e a s o n  h a v e  

furnished a  d e s c r ip t io n  w h ic h  w o u ld  h a v e  o m itte d  th e  

stable a n d  th e  la n d  on  w h ic h  th e  s ta b le  s ta n d s ,  a n d  

then h a v e  e n d e a v o r e d  to  c o m p e l th e  c o m p la in a n t  to  

pay an a d d it io n a l  su m , i f  h e  w is h e d  to  a c q u ir e  it .

The s ta b le  is  n o t  m o re  c o n s p ic u o u s ly  a  p a r t  o f  th e  

p rop erty  th a n  th e  la n d  u p  to  th e  h e d g e .

B o y n to n  d e n ie d  t h a t  h e  a s k e d  J u d g e  D i l l  to  r e le a s e  

the s tr ip  in  q u e s t io n . O f  c o u r s e  h e  d id  n o t  d ap e a d m it

10
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t h a t  h e  w e n t  to  J u d g e  D i l l ’s l ib r a r y  f o r  t h a t  purpose.

B o y n t o n  s a id  o n  h is  d ir e c t  e x a m in a t io n , th a t  the 

o b je c t  o f  h is  v i s i t  to  J u d g e  D i l l  w a s  to  ascerta in  

w h e th e r  th e  J u d g e  w o u ld  r e le a s e  M r s . B o y n to n  on her 

b o n d , a n d  t h a t  t h is  c o n v e r s a t io n  o c c u r r e d  several 

m o n th s  p r io r  to  th e  s a le  o f  th e  H a r r is o n  s tr e e t  prop- 

e r t y  (p p . 9 7 -9 8 ), a n d  before he knew that they were 
j q  going to se ll it. O n  h is  c r o s s -e x a m in a t io n , h o w ever, he 

s w o r e  t h a t  th e  r e q u e s t  t o  J u d g e  D i l l  to  r e le a s e  h is  w ife  

on  th e  b o n d  w a s  w h e n  M r. B r u e n  in fo r m e d  h im  that 

S t a r r e t t  w o u ld  n o t  s ig n  a  n e w  b o n d , a n d  th is  w as 

a f t e r  th e  a g r e e m e n t  o f  s a le  h a d  b een  e x e c u te d  (p . 10 1).

( B y  th e  C o u r t ) ,  (p . 1 0 1 ) .  “ I  d o n ’t  quite 

u n d e r s ta n d  w h y  y o u  w e n t  to  se e  J u d g e  D i l l .”

T h e  lo n g -d r a w n -o u t  a n s w e r  o f  th e  w it n e s s  to  this 

q u e s t io n , a n d  th e  a n s w e r s  g iv e n  b y  h im  to  th e  subse: 

q u e n t  q u e s t io n s  o f  c o m p la in a n t ’s c o u n s e l,  in  h is  la -

b o r io u s  e f fo r t  to  g iv e  so m e  r a t io n a l  e x p la n a t io n  of 

20 w h y  h e  w e n t  t o  see  J u d g e  D i l l ,  in v o lv e d  th e  w itn e s s  in 

a  m a z e  o f  c o n t r a d ic t io n  a n d  fa ls e h o o d  o n ly  to o  ap* 
p a r e n t .

H e  s a y s  h e  m a d e  tw o  v is i t s  to  J u d g e  D i l l ,  th e  first, to 

a s k  h im  to  r e le a s e  th e  s t r ip — t h is  w a s  b e fo r e  th e  a gree-

m e n t h a d  b een  s ig n e d — th e  s e c o n d  v is i t ,  w h e n  he told 

J u d g e  D i l l  t h a t  th e  c o n t r a c t  h a d  b een  s ig n e d  a n d  he 

w o u ld  n o t  n e e d  th e  r e le a s e , b u t  a s k e d  th e  J u d g e  to 

w r i t e  S t a r r e t t  s a y in g  h e  w o u ld  e x te n d  th e  tim e  for 

p a y m e n t  o f  t h e  m o r tg a g e  o n e  y e a r ,  i f  S t a r r e t t  w ould 

30 a s s u m e  it . N o t h in g  w a s  s a id , J u d g e  D i l l  te s tifie d , by 

B o y n t o n  on  e i th e r  o f  B o y n t o n ’s v is i t s ,  a b o u t  re le a s in g  

M r s . B o y n t o n  o n  h e r  b o n d .

I t  w a s  a r g u e d  in  th e  C o u r t  b e lo w  t h a t  i f  complain-
a n t  h a d  p r o c u r e d  a  s u r v e y  o f  th e  p r o p e r t y  b e fo re  he 

to o k  th e  d e e d , h e  w o u ld  h a v e  d is c o v e r e d  t h a t  th e  s tr ip  

in  d is p u te  h a d  n o t  b een  in c lu d e d  in  th e  a g re e m e n t, and 

t h a t ,  f o r  t h is  f a i lu r e ,  h e  w a s  c h a r g e a b le  w ith  n e g li-

g e n c e .

I t  is  c o n c e d e d  t h a t  i t  w o u ld  h a v e  b een  m o re  p ru d en t 

40 h a d  c o m p la in a n t  s e c u r e d  a  s u r v e y ,  b u t  h e  g o t  n o  sur-
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vey and he e m p lo y e d  n o  o n e  to  lo o k  a f t e r  h is  in te r e s ts ,  

because, a s  h e  s a y s , h e  r e lie d  o n  th e  g o o d  fa ith  o f  

the p a rtie s  h e  w a s  d e a l in g  w it h  ( p .  5 4 ) .  I n  other- 

words, he b e lie v e d  t h a t  t h e  d e fe n d a n ts  w e r e  h o n e s t  

and tru s te d  th e m  a c c o r d in g ly .  T h a t  h e  w a s  m is ta k e n  

in his e s tim a te  o f  th e m  c a n n o t  n o w  b e  u s e d  to  h is  d is -
advantage.

In th e c a s e  o f  L lo y d  v s . H u lick ,  d e c id e d  in  t h is  C o u r t ,  

May 19th , 19 0 6  (6 3  A t l .  6 1 6 ) ,  C h ie f  J u s t ic e  G u m - 

mere sa id , “ I n  th e  t r a n s a c t io n  o f  b u s in e s s , m e n  o r d i-

narily d e a l w it h  o n e  a n o th e r  in  th e  b e l ie f  t h a t  e a c h  is  

honest. I f  th e  o p p o s ite  b e l ie f  p r e v a ile d  in  s u c h  d e a l-

ings, a tte m p te d  f r a u d s  w o u ld  r a r e ly  b e  s u c c e s s f u l ly  

carried in to  e x e c u t io n  a n d  th e  C o u r t s  w o u ld  se ld o m  

be ca lled  u p o n  to  g r a n t  r e l ie f  a g a in s t  th e m . F a i l u r e  

to d isco ver a n  in te n d e d  f r a u d  b e fo r e  i t  h a s  b een  a c -

tually p e r p e tr a te d  m u s t  n e c e s s a r i ly  e x is t  in  e v e r y  c a s e  

where th e  C o u r t s  a r e  a p p e a le d  to  to  r e lie v e  th e  

wronged p a r t y  f r o m  i t s  e f f e c t s ; a n d  t h e  f a c t  t h a t  th e  

exercise o f  a  g r e a t e r  d e g r e e  o f  p r u d e n c e  o n  t h e  p a r t  o f  

him w ho h a s  b een  d e fr a u d e d , w o u ld  h a v e  p r e v e n te d  

the fra u d  fr o m  b e in g  s u c c e s s f u l ly  c a r r ie d  th r o u g h , 

affords n o  g r o u n d  f o r  r e fu s in g  r e l ie f . ”

W here o w n e r s  e s t a b l is h  v is ib le  p r o p e r t y  l in e s , fin d  

offer th e ir  p r o p e r t ie s  f o r  s a le  b y  th o s e  b o u n d a r ie s ,  a  

buyer c e r t a in ly  h a s  th e  r ig h t  to  r e ly  u p o n  th e  s t a t e -

ments o f  th e  o w n e r  t h a t  th e  la n d  e x te n d s  to  th o s e  

b o u n d aries; a n d  i f  i t  t u r n s  o u t  t h a t  th e  b u y e r ,  th r o u g h  

the fra u d  o f  th e  s e lle r ,  r e c e iv e s  le s s  la n d  th a n  h e  b a r -

gained fo r , a  C o u r t  o f  E q u i t y  s h o u ld  c o m p e l th e  f r a u d  
doer to  c o n v e y  th e  o m itte d  p o r t io n .

T h is w a s  s u b s t a n t ia l ly  th e  r u le  la id  d o w n  b y  th e  

late V ic e - C h a n c e llo r  V a n  F le e t  i a  t h e  c a s e  o f  M egie  
vs. B e n n e t t ,  r e v ie w e d  b y  t h is  C o u r t  a s  r e p o r te d  in  

6 D ick , a t  p a g e  282. T h e  o p in io n  o f  th e  V ic e - C h a n c e l-

lor is q u o te d  b y  th e  A p p e l la t e  C o u r t ,  fr o m  w h ic h  w e  
fake th e  f o l lo w in g  e x t r a c t :

“ I f  th e  v e n d o r  a n d  v e n d e e  g o  u p o n  th e  la n d  w h ic h  

18 ^ e  s u b je c t  o f  t h e ir  n e g o t ia t io n s ,  a n d  th e  v e n d o r
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point out to the vendee the boundaries of the land, so 
that the one sells and other buys, upon a view and 
practical location of the land, and the conveyance sub-
sequently made, in consequence of either mistake or 
fraud, embraces more or less land than the vendor, 
pointed out, the injured party has a right to have the 
conveyance reformed and made to conform to the in-.’ 
tentions of the parties.”

There was a modification of the decree in this i  
Court, but the correctness of the declaration of 
the learned Vice-Chancellor above quoted, was not 
questioned.

In Smith vs. Negbauer, 13 Vroom, 305 (N. J. Sup. 
Ct.), the deed called for more land than the grantor 
owned. In an action on the covenant of ownership, 
setting up a want of title beyond a fence enclosing the 
property, it was held that this fence formed a visible 
boundary of the property conveyed, and controlled the 

™ distance in feet as expressed in the deed, and that con-
sequently there was no breach of the covenant.

We respectfully submit that it has been clearly es-
tablished by the evidence adduced in this case:

First. That the disputed strip of land was taken 
out of the Berwyn street property by the defendants 
and made a part of the Harrison street property with 
the intention of annexing it permanently and includ-
ing it in any disposition that they might make of the 

30 Harrison street property.
Second. That as laid out and established by the de-

fendants, the visible boundary of the Harrison street 
property is the hedge and iron fence at those points.

Third. That the defendants authorized their agent 
Bruen to include the land back to the hedge and iron 
fence in any sale he might make.

Fourth. That the agent exhibited the property to 
the complainant and assured him that the lines ran to 
the hedge and iron fence; and the agent having full 

40 power, sold to the complainant the property including 
the land to the iron fence and hedge.
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Fifth. That the defendants gave their agent a de-
scription which they represented to him covered the 
property to the hedge, and the agent made out the 
agreement of sale and deed, believing that all of the 
property was included in that description.

Sixth. That the complainant signed the agreement 
for sale, took the deed and paid the price, under the 
belief and assurance of defendants’ agent, that he was 
receiving a conveyance of the entire property exhibited 
to him by Bruen, the agent.

Seventh. That the defendants, knowingly and with 
a preconceived intention of defrauding the complain 
ant, gave to their agent a description of the property 
which did not embrace all the land they had em-
powered him to sell, and knowing also at the time that 
the agent had bargained with the complainant for all 
of the property enclosed by the fences and hedges.

Eighth. The decree appealed from should be af-
firmed. »

GUILD & MARTIN, 
C o u n s e l  w i t h  R e s p o n d e n t .
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p ra y ed  f o r  i n  t h e  B i l l ,  a n d  th e  d e c r e e  d o e s  n o t  b y  a n y  
of its  te r m s  d e c la r e  a  r e fo r m a t io n  o f  th e  a g re e m e n t,
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in writing between the parties. It decrees perform-
ance of what it fixes to be the oral contract between 
the real estate agent, acting for the defendant, and the 
complainant, ignoring entirely the written contract 
actually entered into and delivered between the par-
ties, in strict conformity to which a deed was made, 
executed and delivered in consummation of that con-
tract ; and the decree is based on a finding of mistake 
or fraud.

The rule as to< the measure of proof necessary to 
establish mistake to be used as a basis of reformation 
and specific performance is thus laid down in this 
Court:

L

“ U n t i l  a  M i s t a k e  h a s  b e e n  e s t a b l i s h e d  w i t h

S U C H  FO RCE OË PROOF A S L E A V E S  NO RA TIO N A L 

D O U BT OF T H E  F A C T , NO C H A N G E  IN  T H E  W RITIN G  

S O U G H T  TO BE REFORM ED  IS E N T IT L E D  TO BE CALLED 

A  C O R R E C T IO N ,”

The above is taken from Green vs. Stone, 9 Dick, 
387, at p.399.

The measure of proof is fully and well stated by 
Pomeroy, Sèc. 859, and quoted by Vice-Chancellor 
Pitney with approval, in Hupsch vs. Resch, in 18 
Stew., 657 at p. 663. That language is as follows :

“ The authorities all require that the parol 
evidence of the mistake and of the alleged modi-
fication must be most clear and convincing, in the 
language of some judges, ‘the strongest possible/ 
or else the mistake must be admitted by the op-
posite party; the resulting proof must be estab-
lished beyond a reasonable doubt. . Courts or 
equity do not grant the high remedy of reforma-
tion upon a probability, nor even upon a mere 
preponderance of evidence, but only upon a cer-
tainty of the error.”*
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T h è  p r o o f  i n  t h i s  c a s e ,  i f  t h e r e  w e r e  n o  l e g a l

OBSTACLES IN  T H E  W A Y  OF G R A N T IN G  T H E  R E L IE F  

PRAYED FOR, DOES N O T  IN  A N Y  M E A S U R E  A P P R O A C H  T H E  

STANDARD REQUIRED»

The. evidence, in the case shows, that Harriet G. 
Boynton, wife of Charles B. Boynton, placed a cer-
tain parcel of land in the City of East Orange, in the 
hands of one Bruen, a real estate broker, for 
sale. Bruen in the capacity of such real estate broker, 
secured as purchaser of the property the complainant 
in this case, Piani Starrett. Having secured the pur-
chaser and after some negotiations having brought 
the parties to an agreement as to the price, Bruen ap-
plied to Boynton for a description of the property to 
be put into a written agreement. Boynton, in pur-
suance of such request, furnished Bruen. with deeds 
and a policy of title insurance covering the property 
Which Mrs. Boynton was willing to sell. A sketch of 
the property was made up from these papers by Bruen 
and, after being approved by a surveyor as correct, 
a description madfe therefrom was incorporated into a 
written agreement, which was signed by both parties. 
This agreement was dated September twentieth, Nine-
teen Hundred and Four. A deed of the property, ac-
cording to the description contained in the agreement 
of sale, was executed on September thirtieth, Nineteen 
Hundred and Four and duly delivered and recorded. 
All of the negotiations wTere oral and were carried on 
between the parties through the said Bruen, and the 
complainant at no time saw or spoke with the de-
fendants personally.

The defendant, Mrs. Boynton, at the time in ques-
tion was the owner of two pieces of property, one 
known throughout the case as No. 73 Harrison street, 
the other as No. 1 Berwyn street. They were pur-
chased independently and each was improved by a 
dwelling house, as is shown in Exhibit C 4. No. 73 
Harrison street was 140 feet deep on its southerly side. 
At that point it met the easterly line of No. 1 Berwyn
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street, which latter property was 135 feet front on 
Berwyn street and 143 feet deep on its easterly line. 
There was a privet hedge on the easterly line of Ho. 1 
Berwyn street and distant from Harrison street 140 
feet, measured along the southerly boundary of Ho. 
73 Harrison street. The Boyntons occupied as their 
home No. 73 Harrison street and leased No. 1 Berwyn 
street. Having made a lease of No. 1 Berwyn street, 
for a term of years, at some time prior to the time 
under consideration, they moved the privet hedge 
from the point at which it was, to a point ten feet 
westerly therefrom on No. 1 Berwyn street and they 
also shifted a continuation of the hedge westerly, on 
No. 1 Berwyn street, a distance of 14 feet more or less 
and placed an iron fence to the west of the hedge, 
and to the south of the hedge, where it extended west-
erly, both the hedge and the fence being on the prem-
ises known as No. 1 Berwin Street.

This change in the location of the hedge was made as 
appears by the testimony because the lease of No. 1 
Berwyn Street was made at a very low rental and for 
a period of years and the Boyntons thought that they 
might as well for that period enjoy the use of part of 
No. 1 Berwyn Street, themselves. The hedge was, 
therefore, moved, as stated, and subsequently the 
driveway was widened at a point near the stable, so as 
to encroach to a slight extent upon the Berwyn Street 
property, and a small corner of the plank platform in 
front of the stable extended over the same, and a 
lattice to screen the manure pit was located in whole 
or in part on the Berwyn Street property.

The relative positions of the two tracts are shown 
on Exhibit C-4 and Etxhibit D-6. The premises de-
scribed in the agreement by exact metes and bounds 
and the premises described in the deed by the same de-
scription is shown on Exhibt D-6 and the Berwyn 
street property is shown on each exhibit to be one 
hundred and thirty-five feet front by one hundred and 
forty-three feet deep. The privet hedge was changed
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from the line D-C to a line westerly of it and from the 
line B-C to the south of it and the iron fence erected, 
all in the year eighteen hundred and ninety-nine; the 
locations are shown on the sketch made a part of this

H*RR'30hl $ T R E £ T
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On the;said sketch the situation is clearly disclosed. 
A, B, C, D is No, 1 Berwyn street. The property in 
dispute is E, P, O, N, B, C, E. The property conveyed 
is G, F, E, C, B, N, M, L, K, J, I, IT, G,

The matters testified to in the case are substantially 
as follows: Bruen, a real estate agent having the 
property on his books, in some way called Starrett’s 
attention to this property.

Some time in September, nineteen hundred and 
four, Bruen took Starrett on the property and walked 
over it with him and Starrett says Bruen “ called my 
attention to the hedge on the west and south” (p. 46, 
1. 5).

L. 17, same page, he further says: “ I don’t know 
that I noticed any iron fence; I just noticed the hedge 
and was told that that hedge was on the property and 
was the boundary line of the lot.”

After going over the property Starrett went to New 
York City and Bruen went to his office. On the same 
morning that Starrett was at the property, or a day 
or two before, Mr. Boynton, Mrs. Boynton’s husband, 
went around to Bruen’s office on some errand, and 
there marked upon the Atlas (Plate 7, Exhibit C-4) 
the red ink marks and the black pencil marks shown 
on that exhibit, and told Keating, Bruen’s clerk, that 
he made the red ink lines to show the boundaries of 
Harrison Street and Berwyn Street property, and 
the black lead pencil lines to show the location of 
the hedge and iron fence, and that the hedge and fence 
were not the line between the Harrison street and the 
Berwyn street property, but were o f  of the Harrison 
street line. ( See p. 110,1. 15; p. I l l ,  1. 1, seq.; p. 114, 
1. 19; p. 116, 1. 4; p. 122, 11. 21-28.)

The witness, Keating, admits the fact that Boynton 
on the occasion named was there and made the marks 
in question and that he told him to call Mr. Bruen’s 
attention to them; Keating says he did call Bruen’s 
attention to them when he came in that morning. But
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K eatin g g iv e s  a  d if fe r e n t  a c c o u n t  a s  to  th e  p u r p o s e  o f  
m aking th e  p e n c il  m a r k s  o n  t h e  m a p . H e  s a y s  t h a t  
Boynton to ld  h im  t h a t  th e  p e n c il  m a r k s  r e p r e s e n te d  
the h ed ge a n d  t h a t  th e  h e d g e  w a s  th e  d iv id in g  l in e  
between th e  B e r w y n  s t r e e t  p r o p e r t y  a n d  t h e  H a r r is o n  
street p r o p e r ty . K e a t in g ’s te s t im o n y  is  t h u s  s q u a r e ly  
con tradicted  b y  B o y n t o n .  B o y n t o n ’s  v e r s io n  h o w e v e r  
that he m a d e  th e  p e n c i l  m a r k s  to  in d ic a t e  th e  h e d g e  
and s ta te d  t h a t  t h e  h e d g e  w a s  o ff  t h e  p r o p e r t y  l in e  
and d id  n o t  m a r k  th e  b o u n d a r y ,  is  s t r o n g ly  s u s ta in e d  
and su p p o rte d  b y  B r u e n  h im s e lf .

On p a g e  158 , l in e  32 , B r u e n  w a s  a s k e d :

Q W e l l , t h e  c l e r k  { K e a t i n g )  h a d  t a k e n  t h e  t r o u b l e  

to ca ll y o u r  a t t e n t i o n  t o  t h e  f a c t  t h a t  t h e  h e d g e  w a s  

som ew h ere o f f  t h e  l i n e t

To w h ic h  B r u e n  a n s w e r e d , “ Y e s ,  s ir .”

It is th u s  m a d e  v e r y  c le a r  t h a t  w h e n  B o y n t o n  m a d e  
the p e n cil m a r k s  o n  th e  a t la s  h e  d id  so  fo r  t h e  e x -
press p u r p o s e  o f  c a l l in g  B r u e n ’s a t t e n t io n  to  th e  fa c t  
that th e h e d g e  d id  n o t  m a r k  t h e  p r o p e r t y  l in e  b e tw e e n  
the H a r r is o n  s t r e e t  lo t  a n d  th e  B e r w y n  s t r e e t  lo t ,  b u t  
was o ff th e  l in e  o f  th e  p r o p e r t y .

K e a t in g ’s a c c o u n t  o f  th e  o c c u r r e n c e  is  so  u n in -

tellig ib le  a n d  u n r e l ia b le  t h a t  t h e  c o m p la in a n t ’s o w n  
solicitor a d m it te d  t h a t  h e  h a d  g iv e n  t w o  o r  th r e e  
different v e r s io n s  a s  to  w h a t  h a d  ta k e n  p la c e . S e e  
page 83 , l in e  30 .

B ru en  s a y s  th e  m a p  w it h  t h e  m a r k s  u p o n  i t  in  h is  
office, m a d e  o n  t h a t  m o r n in g , w a s  h is  a u t h o r i t y  t o  o f -
fer th e p r o p e r t y  f o r  s a le  to  S t a r r e t t .

T h is  is  s h o w n  b y  E x h i b i t  C -2 , B r u e n ’s le t t e r  to  
Boynton, d a te d  J a n u a r y  5 , 1905 , in  w h ic h  h e  s a y s :

“ T o p r o v e  I  h a d  y o u r  a u t h o r i t y  to  o ffe r  th e  a b o v e  
prop erty t o  M r. S t a r r e t t ,  y o u  o u t l in e d  fo r  m y  c le r k  
the p r o p e r ty  f o r  s a le  o n  m y  A t l a s  o f  t h e  O r a n g e s  in  
my office, j u s t  b e fo r e  y o u  c lo s e d  w ith  M r. S t a r r e t t ,  
and th ose  l in e s  a r e  S t i l l  o n  th e  map, a s  y o u  m a d e  th e m ,
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showing where you had blocked out the property 
No. 1 Berwin street, leaving all the property north 
and east of the hedge in the property No. 73 Harrison 
street, excepting the ten feet in the rear of Dr. Stock- 
ton, which I understood you had agreed to sell him.”

Bruen does not rely for his authority upon the 
card, which was tilled out by him many years before 
arid on tile in his office, and offered in evidence as 
Exhibit C-3. There is a great conflict of testimony 
as to that card, Bruen stating that he got his informa-
tion from both Mr. and Mrs. Boynton and both of 
them denying that they gave it to him. There is 
no evidence that Bruen looked at that card, referred 
to that card, orr even remembered it  at the time 
of the negotiations with Starrett and it apparently 
cut no figure in that transaction. The only thing 
that cut a figure with Bruen was Exhibit C-4—the 
marks on the map in Bruen’s office made by Boynton 
on the occasion above referred to.

Inhere is no dispute of the statement of Boynton by 
Keating or by anybody else that the red ink line inr 
(luMted the boundary line.

After several days of negotiations back and forth, 
during which time Starrett had offered $20,000 for 
the property and Mrs. Boynton’s price was $25,000, 
an offer was'made and accepted of $22,500, and there-
upon, at the request of Bruen, Boynton brought to 
Bruen, for the purpose of drawing an agreement for 
sale, deeds and a. policy of title insurance of the Fi-
delity Trust Company, which covered the property 
shown on the sketch made a part of this brief, and 
having a depth of one hundred and forty feet on its 
southerly line and running to the line of the Berwyn 
street property, as shown on said sketch and on Ex-
hibit C-4 and on Elxhibit D-6.

From these papers Bruen testifies he made a sketch 
showing the depth to be one hundred and forty feet. 
He then submitted it to Mr. Reimer, a surveyor, for 
verification, who declared that the sketch was in ac*
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cordance with the papers furnished and the descrip-
tion taken from such sketch was inserted in an agree-
ment of sale made between Mrs. Boynton and Starrett, 
bearing date September 20, 1904. Subsequently,
Bruen, acting for Starrett in the matter had the title 
examined for Starrett (p. 54, 1. 8; p. 64, 1. 3) and 
waived a survey of the property (p. 152, 1. 1. See 
copy of application for title insurance printed in 
case )7 and he approved the title and the deed whs 
passed and recorded on October 1,1904.

Neither the agreement nor the deed included any 
portion of the property shown on the sketch between / (  
the letters E, P, O, N, B, C, E.

The property conveyed was encumbered by two '  
mortgages, amounting to $14,000. It is so stated in 
the agreement of sale and it is so in fact. The mort- 
gages cover only the property described in the agree-
ment. No. 1 Berwyn street was at the time of the, 
agreement subject to other mortgages. One held by 
the Mutual Life Insurance Company of New York'^n- ^  ' 
and the other by Judge Dill. The two properties 
were entirely distinct as to their mortgage encum- /^ v x u —  
brances and also as to the original grants to Mrs.
Boynton.

When Boynton brought the papers to Bruen for the 
purpose of making the agreement, he told Bruen that 
those papers showed the property which Mrs. Boyne's 
ton would sell; this is not denied. (P. 93, 1. 32.
He denies that he ever had any conversation with 
Bruen relating to or referring to the hedge or fence. * 1 1
Bruen states that Boynton told him that the papers 
covered all the property back to the hedge. This 
Boynton emphatically denies.

Besides, the testimony of Starrett, Bruen and Keat-
ing, the plaintiff produced the testimony of the tenant 
who occupied the premises as they then stood, and 
who claimed an option by his lease to buy the prem-
ises leased. There is nothing in h‘s evidence, how-
ever, to show what was the line of the property that
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l ie  h a d  t h e  o p t io n  o f  b u y in g  o r  w h a t  t h e  te r m s  o f the 
le a s e  a n d  o p t io n  w e re . T h e  t e s t im o n y  o f  N e w h o u se , 
th e  t e n a n t ,  i s  n o t  d ir e c t  t e s t im o n y , b u t  o n ly  in fe re n -
t ia l  t e s t im o n y  a n d  i s  t h e r e fo r e  p r a c t i c a l ly  o f  n o  va lu e,

M r. a n d  M rs . B o y n t o n  b o th  e m p h a t ic a l ly  d e n y  aDy 

in t e n t io n  o r  a g r e e m e n t  o n  t h e ir  p a r t  t o  s e ll  a n y  p ro p -
e r t y  o th e r  t h a n  t h a t  w h ic h  th e y  c o n v e y e d . O n  the 
o th e r  h a n d  t h e r e  is  t h e  u tm o s t  c o n fu s io n  in  th e  te s ti-
m o n y  o n  b e h a lf  o f  th e  c o m p la in a n t  a s  t o  w h a t*  th e 
a l le g e d  a c t u a l  o r a l  a g r e e m e n t  w a s  w h ic h  h e  t r ie s  to  
s e t  u p , a n d  a s  to  w h a t  h e  t h o u g h t  h e  w a s  c o n tr a c t in g  
fo r .

T h e  c o n fu s io n  a n d  u n c e r t a in t y  a s  t o  w h a t  th e  a l-
le g e d  a c t u a l  o r a l  a g r e e m e n t  w a s  i s  s h o w n  b y  t h e  fo b  
lo w in g  r e fe r e n c e s :

T h e  b i l l  a lle g e s ,  p. 1 , 1. 30 , t h a t  t h e  c o m p la in a n t  
w h e n  h e  v is it e d  t h e  p r o p e r t y  w it h  B r u e n  fo u n d  th a t  
t h e  s o u th  l in e  r a n  b a c k  t o  a n  i r o n  f e n c e ,  a lo n g  w h ich  
a  h e d g e  h a d  b e e n  g r o w n , a n d  f o l l o w e d  t h e  l i n e  o f  s a id  
i r o n  f e n c e .

O n  p. 2 , 1. 16 , i t  i s  a l le g e d  t h a t  B r u e n  e x h ib ite d  to 
t h e  c o m p la in a n t  a  m a p  o f  th e  p r o p e r t y  s h o w in g  th e  
ir o n  fe n c e  a n d  s t a t i n g  t h a t  h e  w a s  a u t h o r iz e d  to  se ll 
t h e  p r o p e r t y  u p  to  a n d  f o l lo w i n g  t h e  l i n e  o f  s a id  ir o n  

f e n c e .  ( J f  t h is  i s  t r u e ,  th e n  S t a r r e t t  s a w  th e  a tla s  
in  B r u e n ’s  o ffice , a f t e r  B o y n t o n  h a d  m a d e  th e  m a rk s  
in d ic a t in g  th e  b o u n d a r ie s  th e r e o n .)

O n  p . 5 , 1. 6, i t  is  fu r t h e r  a lle g e d  t h a t  th e  l in e  o f 
th e  p r o p e r t y  r a n  to  a n d  f o l l o i c e d  t h e  l i n e  o f  s a id  ir o n  
f e n c e  a n d  h e d g e .

O n  p . 6, 1. 14 , i t  i s  a lle g e d  t h a t  w h e n  a  s u r v e y  w a s 
h a d  o f  th e  p r o p e r t y  i t  w a s  fo u n d  t h a t  tw o  s t r ip s  had  
b e e n  o m it te d  fr o m  th e  a g r e e m e n t  a n d  fr o m  th e  deed, 
a n d  g iv e s  th e  d e s c r ip t io n  o f  t h e  s a id  t w o  s tr ip s .

O n  p. 8, p a r a g r a p h  X  o f  t h e  b i l l ,  c o m p la in a n t  se ts  
fo r t h  a  p a r t i c u la r  d e s c r ip t io n  o f  th e  p r o p e r t y ,  w h ich  
h e  c la im s  w a s  o m it te d  fr o m  th e  a g r e e m e n t  a n d  fro m  
t h e  d eed . T h is  d e s c r ip t io n  d i f fe r s  m a t e r ia l ly  fro m



11

the description of the two strips last above referred to 
and carries the disputed strip to the iron fence.

On p. 46, 1. 17, Starrett, the complainant, testifies 
that when he visited the premises with Bruen he did 
not notice any iron fence, and that Bruen told him 
that the hedge was on the property and was the 
boundary line of the lot. (This shows that the above 
allegations of the bill are all unfounded. )

Bruen testifies, p. 58, 1. 11, that the property ran 
“back to the hedge” and “ following the hedge.”

On p. 60,1. 26, Bruen testifies that he told Starrett 
at the time they visited the property together, that 
it was bounded “ on the west by the hedge along the 
west side of the hedge.”

On p. 67, 1. 39, Bruen testifies that the only time 
he used the hedge was in showing the property. In 
speaking of the depth of the property, he always said 
“back to that hedge.”

On p. 73, 1. 22 Bruen says that he always thought 
Starrett was buying “back to the hedge.”

On p. 74, 1. 23 he says he asked Boynton, when 
Boynton handed him the papers from which the de-
scription was made up, if they covered all the prop-
erty “back to the hedge.”

The testimony in the case shows beyond any ques-
tion that Mrs. Boynton and Mr. Boynton made no 
mistake as to wThat they were to convey. They were 
to convey the Harrison street property as they bought 
it, and as they knew it, and no part of No. 1 Berwyn 
street, as they bought it and as they knew it. There 
was no mistake on their side. If there was any mis-
understanding on the part of Starrett as to what he 
was buying, the foregoing statements as to the dif-
ferent boundaries of the property he thought he was 
to get, show that there was no distinctness, definite- 
uess or certainty as to those boundaries, and the docu-
ments in the case show a wide difference in quantity 
t>f land and in the measurements. The width of the
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hedge is fully three feet, as appears by the testimony. 
All the statements made by Bruen or Keating of any 
statement made by Boynton that the property went 
back to the hedge, is distinctly contradicted by Boyn-
ton, and Exhibit 0-4 offered on behalf of the com-
plainant, conclusively shows that the southerly boun-
dary line of the Harrison street property marked in 
red ink ran only to the line of No. 1 Berwyn street 
and did not cross any part of that property to the 
hedge.

Keating was told that the red line showed the 
boundary and he does not dispute that; the black 
line indicated the hedge. Bruen saw this map and 
relied upon it as his authority to sell (see Exhibit 
0-2). All this Bruen knew before the agreement was 
signed and the sketch that he made from the papers 
given him showed the southerly boundary line to be 
one hundred and forty feet long, exactly that shown 
on the map as the length of the red southerly bound-
ary line delineated thereon.

The further testimony adduced on behalf of the 
complainant was that of Judge Dill. He held a sec-
ond mortgage on the Berwyn street property, cover-
ing a portion of the strip that Starrett claims was to 
be conveyed to him. Judge Dill testifies that Boyn-
ton applied to him for a release of that strip from 
his mortgage, and subsequently that he told him the 
release was not necessary because he had entered 
into a contract with Starrett to convey the property 
according to the original line. This testimony Boyn-
ton contradicts and says that Judge Dill has confused 
the occasion with that of his applying for a release 
of Mrs. Boynton from the bond secured by a mort-
gage on the Harrison street property, also held by 
Judge Dill. Certain it is that that there was a mort-
gage held by the Mutual Life Insurance Company of 
New York on the same strip and there is no proof of 
any application to release that, although such release 
would have been equally necessary in order to enable
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Mrs. Boynton to convey the land to Starrett free of 
encumbrances; and Boynton expressly declares that 
no such application was made.

Judge Dill’s language in his testimony is, carefully 
qualified. At p. 30, 1. 33, referring to the fact as to 
what Boynton said about selling the property to 
Starrett, he says: “ I  think, he said he contemplated 
doing it.” On p. 31, 1. 30, in conflict with Boynton’s 
testimony, that he applied for a release of his wife 
from the bond, he says: “ Why, nothing was said 
about releasing her on the bond that I  recall.”  The 
utmost that can be said of Judge Dill’s testimony is 
that from it an inference of mistake or fraud can be 
drawn. It is not therefore the clear, direct proof 
which is required by the rule first above stated.

Weighing all the testimony in the cause, it must be 
perfectly plain that the proof does not rise to the dig-
nity required by the rule of this Court and first above 
quoted. It is the rule constantly reiterated in all of 
the cases in this State on this subject.

In order to establish fraud, the proof must be of no 
less dignity than to establish mistake, and if the evi-
dence is not sufficient, as it clearly is not in this case, 
to establish mistake, it cannot be held to establish 
fraud. j '• ■ i-r .. -

F u rth e r , it is to be noted that this contract now 
sought to  be forced upon the Boyntons clearly in the 
face o f what they intended, was a contract made 
through a real estate agent. It would be most danger-
ous to  establish the right or power of real estate 
agents, where a principal intends to convey a par-
ticu la r and definite piece of land, to enlarge that con-
veyance by parol representations. The practical effect 
bf such a holding would be most disastrous, consider-
ing th e  character of real estate agents, in general, and 
the temptation that they are under to effect an agree-
ment in  order to obtain their commission.



14

Moreover, the doctrine in this State is well settled, 
that real estate agents are special agents, with powers 
strictly limited by their express instructions, and that 
persons dealing with them are chargeable with knowl-
edge of the extent of their authority.

See Cooley vs. P err me, 12 Vr., 322, affirmed by this 
Court in 13 Vr., 623 and Milne vs. Kleb, 17 Stew., 
378.

Up to the time of the actual signing of the binding 
contract in writing, Bruen was ¡subject to instructions 
by the real estate owner. He received such instruc- 
tios contradicting the claim of Starrett by the red ink 
lines on the map (Exhibit C-4) and again by Boyn-
ton’s delivery of the instruments covering what Mrs. 
Boynton intended to« convey. Beyond the author-
ity thus given, Bruen could not go, and the agreement 
signed was in exact accordance with this authority.

It is important to remember that Bruen by his let-
ter (Exhibit C-2) puts his authority to sell this upon 
the marks made by Boynton, shown on E xhibit 0-4, 
and that map conclusively showTs that the South line 
of the Harrison street property, to wit, the red line, 
extends one hundred and forty feet and does not ex-
tend to the hedge.

It is also to be remembered that Bruen knew the di-
mensions of the Berwyn street lot, as shown by his 
appraisement (Exhibit D-4) of No. 1 Berwyn Street 
made on April 29, 1903, which shows the dimensions 
of the Berwyn Street property to be 135x148 feet, just 
exactly the dimensions that would leave the Harrison 
street property the dimensions contained in the agree-
ment and in the deed.

It is also perfectly clear, as testified to by Bruen, 
that be became the agent of Starrett in the matter 
of the examination of this title. He knew, as already 
shown, the dimensions of the Berwyn street property 
and he knew that the Southerly line of the Harrison 
street property, as shown in the agreement, to be in-
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inserted in the deed, was only one hundred and forty 
(140) feet. With all this information he must be 
charged as the agent of Starrett in the examination 
of this title.

On December second, some two months after the 
deed w a s delivered, Mrs. Boynton offered to sell the 
property to Starrett. Mr. Boynton testifies to this at 
page 130, seq., and Mrs. Boynton at p. 138,1. 20. There 
is n othing extraordinary in the fact that they came to 
the conclusion that they might offer this property to 
Starrett at this later day.

The te s t im o n y  throughout the case on behalf of the 
complainant is most indefinite and unsatisfactory and 
S ta rrett’s own recollection is very poor, as shown on 
p. 49, 1. 13 , where he says he received this letter from 
Boynton within a tOheek after he closed the transac-
tion on October first. Instead of a week, it was two 
months. Also as shown on p. 45, 1. 16, where he says 
he p u rch ased  the property in 1903 while in fact it was 
in 1904.

W e ca n  find no case where, under such testimony 
as ex ists  here, either the Court of Chancery or this 
Court h a s  ever granted reformation or enforced spe-
cific performance. Nor are we able to find any case 
where th e  negotiations between the parties had been 
reduced to an agreement in writing, describing the 
property by. metes and mounds, and a deed delivered 
and accepted in strict compliance with the written 
agreem ent, where the Court of Chancery or this Court 
has ever upon parol testimony reformed the written 
agreem ent and then decreed specific performance of 
the a g reem en t as reformed.

The case really made is one of a unilateral mistake 
on the part of Starrett. It might give him the right 
to rescin d , but such relief could not be obtained under 
this Bill,, as it prays specific relief other than rescis-
sion an d  contains no prayer for general relief.



Upon an application of the rule first above stated 
to the testimony in this case, the complainant is not 
entitled to relief.

II.

The decree is erroneous because it violates the fun-
damental rule that in order to have either a reforma-
tion or specific performance of a contract with a parol 
variation the change sought to be effected in the con-
tract and to be performed must be definite and cer-
tain.

It is sufficient to cite G r e e n  vs. S t o n e > s u p r a .,  de-
cided in this court.

It declares at page 399 that to justify reformation 
or specific performance “ the proof must be clear and 
convincing, and upon testimony that is unexception-
able, b o t h  w i t h  r e g a r d  to  t h e  a g r e e m e n t  a c t u a l l y  m a d e  

b y  t h e  p a r t i e s  and the mutuality of the mistake 
through which a different agreement was put in the 
deed.”

The statement made in Part I of this Brief shows 
how many and varying versions of the boundary of 
the trapt claimed appear in the case oh behalf of the 
complainant.

We need not again repeat it.
The bill* claims the property contracted for was 

bounded by an iron fence, while the testimony is that 
the complainant never saw the iron fence. Some of 
the testimony says the property was bounded by the 
West and South line of the hedge, thus putting the 
entire hedge within the property to be conveyed; other 
testimony is that the line ran up to and along the 
hedge.

Most of the testimony, however, takes it “ to” the 
hedge; the hedge according to the testimony is over 
three feet wide.

The word “ to” in a description of this character is 
a word of exclusion of the object to which the dey 
script ion funs. So also is the word “along.”
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B e n to n  vs. Horsley, 71 Ga., 619-626.
Thompson vs. Blackwell 5, La., 465-466.
B r a d le y  vs. Rice, 13 Me., 198-201.
B o n n e y  vs. Morrill, 52 Me., 252-256.
W e lls  vs. Jackson Mfg. Co., 48 N. H., 491-537.
S te v e n s  vs. Erie R.-R. Go., 5 Vr., 232.
The d e cre e  in the cause does not construe the alleged 

oral a g re e m e n t as going to the hedge nor through the 
hedge to  the iron fence, both of which under the testi-
mony appear to be asserted as boundaries. It makes 
the b o u n d a ry  the center of the hedge, and instead of 
giving th e  complainant 10.80 feet in depth in the rear 
of the Harrison street lot as the complainant claims 
sp ecifica lly  in his bill as his construction of the actual 
oral a g re e m e n t, gives him 9.55 feet. Excluding the 
hedge u n d e r  the rule of construction above laid down 
would g iv e  the complainant only seven feet additional 
land.

I t  is clear that an oral agreement which is so vari-
ously s ta te d  and therefore subject to such different 
co n stru ctio n s has not that measure of certainty and 
clearness which the well-settled rule requires. Indeed, 
if the complainant cannot establish exactly what he 
declares is the agreement in his bill of complaint 
and w h ich  he seeks to have performed, he cannot have 
p erform an ce of something else.

P a r t ic u la r  attention is called to the definite descrip-
tion b y  metes and bounds in paragraph 1 0  of the com-
p la in an t’s bill and the decree.found on 172, line 31. 
It w ill be seen that the descriptions are totally at 
varian ce, in that both the courses and distances differ.
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III*

I n d e p e n d e n t ly  o f  a l l  o t h e r  c o n s id e r a t io n s , th e  com-
p la i n a n t  c a n n o t  h a v e  r e fo r m a t io n  a n d  s p e c if ic  per-
fo r m a n c e  in  t h is  c a s e  b e c a u s e  o f  th e  S t a t u t e  o f  F ra u d s . 
I n  N e w  j e r s e y  th è  s t a t u t e  o f  f r a u d s  h a s  n e v e r  been 

frittered  a w a y  a s  in  m a n y  o th e r  ju r is d ic t io n s .  O ur 
c o u r t s  a lw a y s  h a v e  r e c o g n iz e d  th e  v a lu e  o f  t h a t  s ta tu te  
a fid  th e  n e c e s s it y  o f  m a in t a in in g  i t  in  i t s  in te g r it y .

In this case the complainant is asking that a deed 
which conveys land by exact metes and bounds be re-
formed, and as that deed contains thè exact descrip-
tion by like metes and bounds as the written agree-
ment of the parties in relation to the land in question, 
it is necessary to reform the written agreement and 
then to decree specific performance of the agreement 
as reformed. The deed cannot be reformed without 
first reforming the prior written agreement, since the 
déed simply carries out the agreement. It is there-
fore the agreement that must be reformed as the basis 
of all other relief.

The Statute of Frauds provides: “ That no ac-
tion shall be brought upon any contract or sale of 
lands unless the agreement upon which such action 
shall be brought, or some memorandum or note there-
of, shall be in writing and signed by the party to be 
charged therewith.”  Under this statute, a valid and 
enforceable contract in relation to lands cannot be 
made by parol. Therefore, the Court of Equity can-
not enforce a parol contract for a sale o f lands upon 
parol testimony alone, nor change a written contract 
for the sale of lands by reforming it so as to include 
therein more land than is covered by the written 
agreement, where the agreement describes the lands 
specifically and by metes and bounds.

The Court of Equity mav toterpret a written con-
tract where necessary and give a proper construction 
to ambiguous terms of an agreement upon parol or 
other evidence aliunde the writing.
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But where the writing is in itself clear and definite, 
describing the land by exact metes and bounds, free 
from ambiguity, there is no ground for the admission 
of parol evidence to extend the scope of the agreement.

In suits for specific performance of a written agree-
ment to convey land the rule is that the defendant may 
offer parol or other evidence aliunde the writing to 
defeat the complainant’s equity, but that the com-
plainant cannot offer parol to secure specific perform-
ance of the written agreement with a variation. The 
English courts have always acted on this principle, 
the leading case being Woottam vs. Hearn, reported 7 
Ves., 211 and in White and Tudor’s Leading Cases 
in Equity, Vol. II, page 920 of the American Edition. 
This case holds that “ Though a defendant resisting a 
specific performance may go into parol evidence to 
show that, by fraud, the written agreement does not 
express the real terms, a plaintiff cannot do so, for 
the purpose of obtaining a specific performance with 
a variation.’’ The case was one based on fraud or 
mistake.

Woolam vs. Hearn was put completely on the Sta-
tute of Frauds. Sir William Grant said, see Vol. 2, 
Leading Cases in Equity, p. 925:

“Thinking, as I do, that the statute lias been 
already too much broken in upon by supposed

1 equitable exceptions, I shall not go farther in 
receiving and giving effect to parol evidence than 
I am forced by precedent. There is no case in 
which the court has gone the length now desired.”

The reason of the rule which permits parol evi-
dence to defeat specific performance, but denies its 
competency to support specific performance, rests by 
Express decision upon the language of the Statute of 
Frauds  ̂The statute does not say that a written agree- 
ment shall bind. Therefore in an action by the vendor 
for specific performance of a written agreement to con-
voy, there is nothing in the statute which prevents
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the vendee setting up equitable grounds of mistake 
or fraud to prevent the enforcement of the agreement. 
In other words, the statute does not sky that the writ-
ten agreement shall bind in any event. This view 
at the basis of the decisions is declared in Clinan vs. 
Cooke, 1 S..& L., 39, and is set forth in the note on 
page 929, Yol. 2, Leading Cases in Equity.

Woollam vs. Hearn is the leading case and append-
ed to it is an elaborate note by the American; cornmen: 
tators, Hare and. Wallace, on the doctrine in this coun-
try. The learned commentators declare the weight 
of authority is in favor of this-doctrine and New 
Jersey is declared to hold this doctrine. Page 994 of 
the note is the following:

“ It follows that a complainant in a bill for 
specific performance, who proves that the writing 
on which he relies is vitiated by fraud or mistake, 
destroys his own case. It is then apparent that 
the contract as it. stands is not the true one, and 
that the true'contract is invalidated by the sta-
tute, and as the former ought not. to be, and the 
latter cannot be, enforced, there is no room for 
a decree of specific performance. The rule ex-
tends to the defendant, and while he mav defeat 
the prayer of the bill by showing that. the. writ-
ing does not contain the terms actually agreed 
oil, he cannot compel a specific execution " of the 
contract as thus varied, unless the modifient:oo 
is ’ admitted by the plaintiffs, Hiller vs. Chet- 
wood, 1 dreen Cli. 199 y Best vs. Stow, 2 Sanford 
Ch., 298; Harrison vs. Talbot, 2 Dana, 268.”

The latest case in the English courts stands by thé 
doctrine in its entirety and holds that where the writ-
ten contract and conveyance are'unambiguous, parol 
evidence of mistake ’ s inadmissible to supporta claim 
for specific performance of the written1 contract with 
a variation. The court said that to recti fv a written 
contract and then to enforce it as rectified was con-
trary to well settled principle; and practice;
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M ay vs. P l a t t , (1900) 1 Ch., 616. At p. 621, the 
court says:

h “ If there is a latent ambiguity in the descrip-
tion of the property conveyed so that the words 
used are susceptible of two meanings, parol evi-
dence is admissible to show that the facts within 
the knowledge of both parties agree with one only

, of the suggested meanings. But where there is, 
as here, no ambiguity at all, but the property is 
conveyed by a, clear and definite description and 
plan, parol evidence to contradict the deed is 
altogether inadmissible.”

This late English case also recognizes the authority 
of D a v ies  vs. Fitton, 2 D. & War., 225 where there was 
a written agreement for a lease and a lease executed 
in conformity to the agreement; and the bill sought 
to reform the lease by introducing a term not found 
in the written agreement pn parol evidence. The case 
was decided by Lord St. Leonards who stopped the 
argument of counsel, saying that it was really against 
first principles to discuss the question whether on a 
bill for specific performance the court could modify 
the agreement by parol and then enforce it. As quoted 
in the opinion of May vs. Platt, supra, at p. 622, Lord 
St. Leonards said: ,

“ If the plaintiffs had come here to have the con-
tract executed, I must have given them the precise 
lease, which actually exists. Can I now, then, re-
form this lease by that evidence, which, if the 
lease rested in fieri, would be inadmissible to aid 
in carrying it into execution? It would be more 
violent, I think, now, to reform this lease by that 
evidence, than formerly to use it for the purpose 
of executing the contract.”

The distinction clearly exists with reference to the 
Statute of Frauds between the right of a defendant 
Id set up by parol a mistake or fraud to defeat specific 
performance, and of a complainant to use parol eve
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dence to establish a variation for the purpose of ask* 
ing specific performance of the contract so varied. In 
one case no provision of the Statute is violated by 
admitting parol while in the other case such evidence 
is squarely in the face of the Statute. There is no 
necessity in order to accomplish justice that the 
Statute of Frauds should be overridden, for on show* 
ing mistake or fraud the party as a defendant may 
defeat specific performance and as a complainant may 
claim rescission of the contract or the setting aside of 
the deed.

This doctrine has been declared many times in this 
state. ^

In the leading case of Miller y  s. Chetwood, 1 Gr. Ch., 
199 at page 207, the court, says referring to parol evi-
dence :

“ There is a difference, also, in the admissibility 
of the evidence in this court, whether it be of* 
fered by the complainant with a view to compel a 
specific performance, or by the defendant to re-
but the equity of the complainant. The true rule, 
as it appears to me, is to be found in the case of 
Wmch vs. Winchester, 1 Vesey and Beam. 378. 
There the court would not receive parol evidence 
with a view to the defendant’s having the contract 
performed with an abatement of the price, but it 
tvas admitted to defeat altogether the specific per* 
formance. The authorities on this subject will 
be found in a note to the case of Rich vs. Jackson, 
in 4 Brown’s C. C., 519.”

Winch vs. Winchester was decided on the authority 
of Woollam vs. Hearn.

Miller vs. Chetwood has been much cited and is an 
Unquestioned authority,

In The Rational Iron Armor Company vs. B r u n e r  

and Baxter, IV. C. E. Green, the same doctrine is 
again asserted at page 336:
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v, “ The Statute of Frauds would be of little avail 
in such cases, if alleged parol representations 

b should be incorporated by this court into the 
mi written contract, and performance compelled of 

> this reformed contract. Parol evidence of such 
representations is received in equity, but for the 
purpose of showing such actual fraud, or such 

•:im is le a d in g  of the defendant by the mistake of the 
complainant, as would make it inequitable to de-
cree specific performance, when that is sought by 
the party making the misrepresentations; But 
parol evidence is never received to lay the 
ground for compensation for deficiency. This is 
the uniform and established doctrine in equity.”

This case also has been much cited in this state.
The English cases are based both on the rule that a 

W ritten agreement cannot be varied by parol and also 
the Statute of Frauds. Where these cases are rested 
upon the Statute of Frauds alone, the distinction is 
draw n between parol evidence which would enlarge 
the c o n tr a c t  as to the quantity of land to be conveyed, 
and parol evidence which would restrict the contract 
as to  quantity of land to be conveyed, and the rule is 
th at parol proof may be resorted to to take land out, 
but n o t to put land in on a bill for reformation or for 
specific performance. The doctrine is held in the 
C ourt of Chancery and in an elaborate opinion by 
;V ice  Chancelor Pitney in K e i m  vs. I A n d le y ,  30 Atl., 
1063, at p. 1082, where he says:

“ In other wrords, that, in a suit by a vendee 
against the vendor, parol proof may not be re-
sorted to by the complainant for the purpose of 
enlarging the scope of the writing, in the wav of 
conveying more land, but it may be used for the 
opposite purpose; viz., to narrow the scope, and 
reduce the quantity of land to be conveyed; and 
in such cases the variation—being in favor of the 
defendant, and working him no injury— cannot 
be set up by him as a defense.”
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This case went to the Court of Errors and was dis-
posed of oh another ground, preliminary to the ques-
tion raised by the Vice Chancellor. In other juris-
dictions this doctrine has been held with great force, 
the leading case being Glass vs, Hulbert, 102 Mass., 
page 24, which case has been cited in this court in 
Brown vs. Brown, 6  Stew., 660, without any disap-
proval of its main doctrine. An examination of that 
case will shbw the strength of reasoning upon which 
the doctrine rests.

In some jurisdictions the doctrine is not held. Prof. 
Pomeroy in his,Equity Jurisprudence does not assent 
to the doctrine and criticizes the case of Glass vs. 
Hulbert, but in his note he states that the New Jersey 
doctrine is in conformity with the case of Glass vs. 
Hulbert, and he cites Miller vs. Chet wood, supra., as 
showing that fact.

In this Court it has never been held that a contract 
in writing conveying land by exact metes and bounds 
free from all ambiguity can be reformed upon parol 
evidence and made to include more land than the 
contract calls for. As was said by Vice Chancellor 
Pitney in Keim vs. Bindley, referring to the doctrine 
quoted from him above, regard must be had in con-
sidering the cases, to the relations existing between 
the parties and the manner or form in which the ques-
tion arises. He says at p. 1082 (2d column) follow-
ing thé quotation above named :

“ This seems to me to be according to common 
sense and general principles of equity, and I 
think that most of the cases can be harmonized by 
bearing in mind the relations existing between 
the parties, and whether it be a suit by vendee 
against vendor, or the contrary, and whether the 
effect of the evidence is, when the suit is against 
the vendor to increase the quantity of land which 
he agrees to convey, or whether it he, in such 
case, to diminish the land which he is asked to 
convey. .
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• The cases in this Court depending on the jurisdic-
tion of Equity to reform written instruments whether 
affirmed on the opinion of the Court below or decided 
on an opinion rendered here, may all be grouped un-
der the following heads:

(a) Where this Court has refused specific per-
formance on the ground of insufficient evidence of 
fraud or mistake and, therefore, has not had to con-
sider the Statute of Frauds.

(b ) Where the question was as do an ambiguous 
reference in a contract followed- by a deed, and: the 
Court found in favor of one construction or the other. 
Of this class is Conover m  War dell, 7 C. E. Gr., 492.»

.(c) Where the deed did hot conform to the prior 
agreem ent in writing. Of this class is Stines y $. Baysy 
9 Stew ., 364, affirmed 11 Stew., 654.
- (d) Where the proposed reformation did not in-

volve th e  Statute of Frauds, but some particular of 
the deed or agreement which is not protected thereby. 
Of th is class is Green vs.. Stone. 9 D/ick., 387.

7 * a ;•

i (e) Where the doctrine of estoppel was invoked 
because o f improvements s on the property in . con-
troversy  ̂ made , with the knowledge and without the 
dissent of the vendor. Of this class is Megie vs. Ben 
n ett, 6  Dick., 281. , - ■ ;■ , • • • ...

The ca se s  iii the Court of Chancery can in the main 
he harmonized by consideration of them in the ligvht 
of the foregoing distinctions, and by also considering 
the fo rm  in which the controversy arose' and whether 
the Bill is filed by the vendor or vendee. In some Of the 
cases in the Court of Chancery the question of the 
S ta tu te  of Frauds was not called to the attention of 
the Court. In some of these cases expressions occur, 
in the opinions, which certainly would not be found if 
the provisions of the Statute of. Frauds had been 
pressed upon the attention of the Court. In all cases 
in w hich  the Statute of Frauds was called to the atten-
tion of the Court as in Miller vs. Cheiimod'National
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I r o n  A r m o r  C o .  vs. B r u n e r  and K e i m  vs. L in d le y ,  

the Court in each case recognized the distinctions 
above set forth and held the Statute of Frauds in- 
violate, .. .. . v . ..

We can find no case in the Court of Chancery where, 
on parof evidence of mistake or fraud at the suit of 
a vendee, who had an express written contract for the 
conveyance of land describing it by exact, unambigu-
ous metes and bounds, and who had accepted a deed 
under such contract, the court decreed a reformation 
of the contract and of the deed to include more land 
than the contract called for. To so hold would be to 
override the Statute of Frauds and that has never been 
dope fin this State. Such a course is unnecessary in 
order to give full justice to a vendee under such cir-
cumstances, because proof of mistake or fraud 
would give the negative remedy of resisting specific 
performance if he had not accepted the deed, and if 
he had would give him the affirmative remedy of re-
scission, and in either case the wrong-doer or fraud- 
doer would be deprived of all benefit of the transac-
tion, Upon a properly framed bill containing a 
prayer for such relief, or a prayer for general relief, 
which this bill does not contain, the complainant 
might obtain the relief of rescission. In the jurisdic-
tions which ignore the Statute of Frauds in cases of 
fraud or mistake they expressly declare that in such 
cases the Statute of Frauds is “uplifted.” - Such is the 
language of those cases. No such doctrine has ever 
been held in this State with reference to the Statute 
of Frauds.

The attitude of this Court upon any proposition to 
restrict the operation of the Statute of Frauds by ex-
tending the number or character of the. exceptions in 
which -its express provisions are disregarded and set 
aside is one of hostility. In Cooper vs. Carlisle, 2 C. E. 
Green, 525, at p. 520, (1866) Chancellor Zabriskie 
speaking for this Court, declared that:



“ The wisdom of the Statute of Frauds, 
in this» respect, has been manifested by 
the many doubts and difficulties arising 
from the departure from it, and is fur-
ther shown by the painful uncertainty of the 
parol evidence in this very ease, and I fully agree 
with Chancellor Kent in his observations in Phil-
l ip s  vs. Thompson, 1 Johns, Ch. It., 149. ‘This 
case, like many others, shows the great utility of 
the Statute of Frauds, and the danger of relaxing 
the sanction of its provisions; I agree with those 
wise and learned judges who have, declared that 
the courts ought to make a stand against any fur-
ther encroachment upon the statute, and not to 
go one step beyond the rules and precedents es-

tablished.’ See also German vs. Maehin, 6  Paige, 
293; 1 Story’s Eq. Jur., Sec. 765.”  . *

The same consistent hostility to any frittering away 
of the Statute of Frauds by extending exceptions to 
its operation is shown in the case of Lawrence vs. 
S p r in g e r ,  4 Dick. Ch., 289, at p. 292, a case decided in 
1892. In this case it was sought to enforce an ease-
ment upon land by parol testimony. Chief Justice 
Beasley speaking for this coiirt Quotes with approval 
the language of Lord Itos^clale on the subject from the 
ease of Lindsay vs .Lynch, 25 Ch. & L., 4 , as follows:

“The statute was made for the purpose of pre-
venting perjuries and frauds, and nothing can be 
more manifest to any person who has beep in the 
habit, of practicing in courts of equity than ,that 
the relaxation of that statute has been the ground 
of much perjury and much fraud. If the statute 
had been rigorously observed the result would 
probably have been that few instances of parol 
agreements would have occurred. Agreements 
from the necessity of the case would have been re-
duced to writing. Whereas, it is manifest that 
the decisions on the subject have opened a new 
door to fraud.”



And the learned Chief Justice adds:

“And these strictures are pjointed with the 
emphatic declaration that -it is, therefore, abso-
lutely necessary-for courts1 of equity to make a 
stand and not carry the decisions further.’ ”

The learned Chief Justice further quotes with ap-
proval from.Judge Story as follows: (2 Story Eq. 
Jur., Sec. 766) '

“  ‘Considerations of this sort have led eminent 
judges to declare that they would-not carry the 
exceptions of cases from the Statute of Frauds 
further than they were compelled to do by former 
decisions.’ ”

1 The case of ‘¡S m ith  vs. N e g b a u e r ,  13 Vr., 305, 15 Vr., 
672 in this court, has no bearing here. That was a 
case in which it was held that in an action on a cove-
nant in a deed, a specific description controlled where 
there was no reference to a monument, although the 
alleged monument, a fence, was some twenty fbet 
short of the distance named in 'the deed.
- Nor does the case of Megie vs. Bennett, su^ra, help 

the complainant. The expressions of Vice Chancellor 
Van Fleet in his opinion in that case were .not .re-
garded by this Court in its opinion, which reversed 
Vice Chancellor VanFleet, and upon the doctrine of 
estoppel permitted the vendee to hold title to the lot 
that he had. improved upon paying compensation 
therefor, clearly going upon the doctrine of estoppel. 
That: case makes clearly for the contention of the de-
fendants in thisease, as this Court held that the grantee 
could ask for rescission of his contract under the facts 
shown, but granted him the further relief based upon 
the fact that the grantor had permitted him to im-
prove the lot without warning him of the fact that he 
did not have title thereto. The case recognises the 
doctrine that rescission is the sole affirmative remedy 
in such a., case unless the doctrin of estoppel applies-
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We respectfully submit that a thorough examina-
tion of the authorities shows that on principle and 
authority a  complainant cannot by parol change a 
written agreement to convey land describing the land 
by exact metes and bounds free from ambiguity, 
signed b y both parties and consummated by the mak-
ing and acceptance of a deed in conformity thereto, 
by havin g the agreement reformed so as to include 
more lan d.

IV.

The decree should be reversed and the bill dismissed 
for the following reasons:

1. T h e  proof of fraud or mistake does not rise to 
the q u a lity  required by the rule in such cases, and 
Bruen, th e  real estate agent, is not clearly shown to 
have h ad  authority to offer the property claimed by 
the complainant.

2. The alleged actual agreement of the parties has 
not been proved with that certainty and exactness 
Which is  required by the rule on that subject.

3. Because the Statute of Frauds is a complete 
bar to  enforcing any parol agreement or variation 
which increases the quantity of land set forth by exact 
metes a n d  bounds in the written agreement con-
summated by the making and acceptance of a deed in 
exact conformity thereto.

FRANK E. JACOBUS, 
Solicitor of Defendants-Appellants.

HOWE & DAVIS,

EDWARD M. COLIE,
Of Counsel with Defendants-Appellants.
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IN CHANCERY OE NEW JERSEY.

To the Honorable W i l l i a m  J. M a g i e ,

Chancellor of the State of New Jersey.

Complaining shows unto your Honor, your or- io  
ator Paul Starrett, of the City of East Orange, 
Essex County, New Jersey.

I.—That during the latter part of the summer 
of the year nineteen hundred and four, your or-
ator being desirous of purchasing for himself and 
family a place of residence in said City of East 
Orange, called upon Edward E. Bruen, a real 
estate broker and agent having his place of busi-
ness at number 25 Washington place in said City, 2Q 
and inquired as to what properties he had in his 
hands for sale in that City. That among other 
properties to which the said Edward E. Bruen 
called the attention of your orator was the prop-
erty 73 Harrison street in said city, which the said 
Bruen informed your orator was then owned by 
Harriet G. Boynton of said city, the wife of 
Charles B. Boynton. That your orator in the early 
part of the month of September, nineteen hundred 
and four, in company with said Bruen viewed the 
said property and found that it consisted of a 
dwelling house erected upon a plot of ground on 
the west side of Harrison street having a frontage 
on Harrison street of about one hundred feet, the 
south line running back to an iron fence along 
which a hedge had been grown. The said Bruen 
then and there informed your orator that the line 
of said property followed the line of said iron
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fence which ran northerly along the rear westerly 
line of the main house lot where a jog occurred and 
then took a westerly course to a point within six 
feet o f a stable erected upon the rear end o f said 
plot where said iron fence and hedge terminated, 
but the property line continued in a straight line 
further west so as to include said stable. That 
said Bruen acting as the agent of said Harriet
G. Boynton then and there informed your orator 

IO that he had been instructed by said Harriet G. 
Boynton and her husband, the said Charles B. 
Boynton, that a sale o f said premises would in-
clude all o f the land up to and along the line of 
said iron fence and hedge, and said Bruen at his 
office subsequently made the same representation 
to your orator and exhibited to your orator _a 
map of said property showing the said iron fence 
and again stated that said Harriet G. Boynton 
and her said husband, Charles B. Boynton, had 
expressly authorized him to sell said property up 
to and following the line of said iron fence.

II.— And your orator further shows unto your 
Honor that after certain negotiations between 
your orator and said Bruen, who was acting as the 
agent of said Harriet G. Boynton, it was agreed 
that your orator would purchase said premises at 
the price o f twenty-two thousand five hundred 
dollars, subject to two mortgages then upon the 
property amounting to fourteen thousand dollars, 

3 and that the balance, namely eighty-five hundred 
dollars, would be paid by your orator in cash. 
That subsequently by an agreement in writing 
bearing date the twentieth day of September, nine-
teen hundred and four, the said Harriet G. Boyn-
ton entered into a contract with your or-
ator in and by which the said Harriet Boyn-
ton agreed to sell and convey to yqur orator, and
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your orator agreed to purchase the said premises 
on or before the first day of October then next, 
for the sum of twenty-two thousand and five hun-
dred dollars, upon the terms above mentioned, and 
your orator upon the execution of said contract 
paid to said Bruen, as the agent of said Harriet 
G. Boynton, the sum of one thousand dollars in 
cash. A copy of which said agreement is hereto 
annexed and made part hereof.

io
III.—And your orator further shows unto your 

Honor that afterwards the said Harriet G. Boyn-
ton and Charles B. Boynton, her husband, by their 
deed bearing date the thirtieth day of September, 
nineteen hundred and four, pretended to convey 
to your orator the premises which he had pur-
chased as aforesaid by the following description:

Beginning in the westerly line of Harrison 
Street, at a point distant northeasterly seventy- 
six and forty-six one hundredths feet from the in- 2Q 
tersection of the said line of Harrison Street with 
the northerly line of Berwyn Street (formerly 
Dennis P lace); running thence north forty degrees 
twenty-nine minutes west one hundred and forty 
feet; thence north forty-nine degrees forty-one 
minutes east being parallel with Harrison Street 
sixty-five and eighty-three one hundredths feet; 
thence north forty degrees twenty-nine minutes • 
west one hundred and thirty-six and fifty-four one 
hundredths feet; thence south forty-nine degrees 
four minutes west fifteen feet; thence north forty- 
nine degrees twenty-nine minutes west fifty feet; 
thence north forty-nine degrees four minutes east 
twenty-five feet to line of land formerly of Theo-
dore F. Seward; thence along that land north for-
ty degrees twenty minutes west nineteen feet and 
four inches to land now or late of Sarah L. J. 
Whiting; thence along the same northeasterly
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twelve feet; thence south forty degrees twenty- 
nine minutes east sixty-nine feet and four inches 
more or less to line of land conveyed by Susan L. 
Palmer and husband to Harriet Gr. Boynton by 
deed dated July 8,1899, recorded in the Register’s 
Office o f the said County of Essex in Book M 32 
of Deeds of said county on pages 551 to 554; thence 
along the same north forty-nine degrees four min-
utes east thirteen feet to a corner of the same; 

j 0  thence along the same south forty degrees twenty- 
nine minutes east two hundred and seventy-six 
and seventy hundredths feet to said line of Har-t 
rison Street; thence along Harrison Street south 
forty-nine degrees forty-one minutes west one hun-
dred and eighty-three one hundredths feet to the 
place of beginning. That your orator paid said 
Harriet G. Boynton and Charles B. Boynton the 
further sum of seventy-five hundred dollars in 
cash, as provided in said agreement and received 

2Q said deed, which was duly recorded in the Regis-
ter’s Office of the said County of Essex on the first 
day of October, Nineteen Hundred and Four, in 
Book T 37 of Deeds on pages 568, etc., to which 
agreement and deed now in possession of your 
orator he begs leave to refer if it shall become 
necessary so to do. That upon the delivery of 
said deed your orator entered into possession of 
the premises purchased by him as aforesaid in-
cluding that portion omitted from said agreement 
and deed and he is now in actual possession there- 

3 ° of and his right to the possession of said omitted 
portion of said land has never been disputed.

TV.—And your orator further shows unto your 
Honor, that at the time of executing the said 
agreement as well as at the time of the delivery 
and acceptance of the deed for said property 
your orator fully believed and understood and it
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was distinctly represented to yonr orator by said 
Bruen, the agent of said Harriet G. Boynton and 
said, Charles B. Boynton, that both said agree-
ment and said deed included all the land shown 
to tnm by said Brnen when they viewed the prop-
erty as aforesaid, and that the line of said prop-
erty ran to and followed the line of said iron fence 
and hedge not only to the end of said iron fence 
near said stable, but that said line continued 
Westerly in a straight line along said stable. io

V.—And your orator further shows unto your 
Honor that relying on said representations he did 
not procure any survey of said premises and had 
no suspicion that said agreement and deed failed 
to contain a full and accurate description of the 
property shown to him by said Bruen and which 
lie purchased, until on or about the second day of 
December, nineteen hundred and four, when your 
orator received a letter from the said Charles B. 2 0  

Boynton, o f which the following is a true copy :

% 1 Berwyn St.,
East Orange, N. J.,

Dec. 2nd, ’04.
Mr. P a u l  S t a e e e t t ,

Dear Sir.— Do you wish to purchase the land 
running from the driveway to your stable to the 
fence line of % 1 Berwyn St., 14 x 135', also the 10 
ft. by about 36' on the rear of your house lot.
The fences on % 1  Berwyn street are now on prop-  ̂
erty 125 x 130, and when put back where they be-
long will be 135 x 144.

Awaiting your reply, I am,
Yours truly,

C h a e l e s  B .  B o y n t o n .

P. S.—I called at your office but was unable to 
see you.
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That upon the receipt of said letter your ora-
tor at once caused a survey of said property to 
be made, which survey disclosed that neither the 
description in said agreement nor in said deed 
accurately described nor included all of the land 
which said Bruen had shown to your orator as 
aforesaid and which he represented to your ora-
tor on all occasions when your orator and said 
Bruen met regarding the sale and purchase of

IO said property, he had been authorized by said 
Harriet G. Boynton and Charles B. Boynton to 
sell to your orator and which he did sell and which 
your orator purchased and believed was included 
in said agreement and deed. But said survey 
showed that the description in both of said in-
struments failed to include a strip of land along 
the rear or Westerly line of the main house lot 
ten feet and eighty hundredths of a foot wide and 
forty-nine feet and forty-one one hundredths of a

2 0  foot long, and also omitted a strip along the South 
side of the lot known as the stable lot or drive-
way to the stable thirteen feet and forty-five one 
hundredths of a foot wide and forty feet and 
twenty-nine one hundredths of a foot long, which 
land whs required to carry the property line of 
said premises to said iron fence which your ora-
tor on several occasions was assured by said 
Bruen represented the actual boundaries of said 
property at these points.

3°
VI.—And your orator further shows unto your 

Honor that he is informed in such a way that he 
believes it to be true that the said Harriet Gr. 
Boynton and Charles B. Boynton put up said iron 
fence where it now stands and planted said hedge 
for the purpose of fixing those lines as the prop-
erty lines of said premises purchased by your 
orator as aforesaid. That there is nothing to in-



7

dicate that the line of the property purchased by 
your orator as aforesaid stops short of the said 
iron fence, but on the contrary said land and 
grounds are laid out in such a way to make it 
appear that the said fence marks the boundary of 
said property at the points where said fence 
stands; that all of said property up to said fence 
line has been used by the tenants occupying said 
property prior to its sale to your orator.

io
VII. —And your orator further shows unto your 

Honor that the land omitted from the description 
in said agreement and from the deed given to 
your orator as aforesaid is essential and neces-
sary to the full and proper enjoyment of the 
premises purchased by your orator as aforesaid 
from said Harriet Gr. Boynton and Charles B. 
Boynton, and your orator would not have pur-
chased said premises had it not been his belief, 
understanding and agreement that the said agree- 2 0  

ment and deed contained all of the land which the 
said Bruen represented to your orator belonged
to and would be sold with said property.

VIII. —And your orator further shows unto 
your Honor that after having had said premises 
surveyed and discovering that all of the land that 
he had purchased was not embraced in said agree-
ment and deed, he demanded from said Harriet Gr. 
Boynton and Charles B. Boynton that they make, 
execute and deliver to him a further conveyance 
which would include that part of the said premises 
not embraced in said agreement and former deed 
and purchased by your orator, with which request 
the said Harriet Gr. Boynton and Charles B. 
Boynton refused to comply, unless your orator 
paid them a further sum of money.



IX . —And your orator further shows unto your 
Honor and charges that the said Harriet G. 
Boynton and Charles B. Boynton well knew that 
the description contained in said agreement and 
deed did not include all of the land which they had 
authorized said Bruen to sell to your orator and 
which your orator in fact purchased; and they 
also well knew that your orator was acting under 
the belief that said agreement contained all of

IO said land and that said deed conveyed to your or-
ator the land up to said fence which said Bruen 
had represented to your orator would be sold with 
said property. But said Harriet G. Boynton and 
Charles B. Boynton covertly and fraudulently 
withheld such knowledge from your orator until 
after he had accepted said deed/ and complied with 
all the terms and conditions of said agreement of 
sale, when they brought to his attention the fact 
that an essential part of the land which they had 
induced their agent to represent to your orator 
would go with said property, had been omitted 
from said agreement and said deed!

X. — And your orator further shows unto your 
Honor that the part of said land and premises 
purposely and fraudulently omitted from said 
agreement and from the deed given to your orator 
by the said Harriet G. Boynton and Charles B. 
Boynton is particularly described as follows:

3 0  Beginning at a stake in the Southerly line of 
land of said Paul Starrett distant on a course of 
North forty degrees twenty-nine minutes West 
one hundred and forty feet from the Northwest-
erly line of Harrison Street; running thence 
North forty degrees twenty-nine minutes West 
ten feet and eighty hundredths feet to an iron 
fence; thence along said fence North forty-nine
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degrees four minutes East fifty-two feet and 
thirty-three one hundredts of a foot to a corner 
of the same; thence still along said fence North 
forty-one degrees ten minutes West one hun-
dred and twenty-five feet to a corner of said 
Starrett’s land; thence North forty-nine degrees 
four minutes East fifteen feet to an iron spike 
for a stake; thence South forty degrees twenty- 
nine minutes East one hundred and thirty-six 
feet and forty-four one hundredths of a foot to a io  
stake; thence South forty-nine degrees forty-one 
minutes West sixty-five feet and eighty-three one 
hundredths of a foot to the beginning. Of which 
said last described premises the said Harriet G. 
Boynton and Charles B. Boynton are the owners.

XI. —And your orator further shows unto your 
Honor that annexed hereto is a copy of a survey 
of the whole of said premises including that por-
tion which was omitted from said agreement and 2 0  

deed.

XII. —And your orator further shows unto 
your Honor that the acts and doings and the re-
fusal of the said Harriet G. Boynton and Charles 
B. Boynton, her husband, to convey unto your 
orator the said premises fraudulently withheld 
by them from said agreement and deed are con-
trary to equity and good conscience.

3°(at) To the end therefor that the said Harriet 
G. Boynton and Charles B. Boynton, her husband^ 
who are the defendants hereto, may without oath 
(answer under oath being hereby waived), full, 
true and perfect answer make to all and singular 
the premises as fully as if the same were here 
again repeated and they particularly interroga-
ted thereto; and that the said agreement made
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and executed between the said Harriet G. Boyn-
ton qnd your orator and purporting to properly 
describe the land agreed to be purchased by him 
as aforesaid, may by the order and decree of this 
court be reformed and corrected in the descrip-
tion therein so as to make the said agreement 
conform to the actual contract made and entered 
into by and between your orator and the said 
Edward E. Bruen, the authorized agent of said 

io  Harriet G. Boynton and Charles B. Boynton, and 
by the like order and decree of this Court that 
said deed may be reformed and corrected so as to 
fully convey to your orator all o f the land which 
under the actual agreement between himself and 
the said agent of said Harriet Gr. Boynton and 
Charles B. Boynton he purchased and was enti-
tled to have conveyed to him, and that said addi-
tional land when conveyed shall be conveyed sub-
ject to no other or further liens or encumbrances 

2 0  than the mortgages mentioned in said agreement 
for sale, and in the deed by Which part of said 
premises were conveyed to your orator as afore: 
said, and that if it shall be found that the prem-
ises omitted from said agreement and deed are 
otherwise encumbered, that the said Harriet Gr. 
Boynton and Charles B. Boynton, her husband, 
may be required to pay to your orator such sum 
or sums of money as may be sufficient to indem-
nify your orator from such other liens or encum- 

3 0  brances and as will enable your orator to fully 
discharge said land from such other liens or en-
cumbrances.

(b) And that until the further order of this 
Court the said defendants, Harriet G. Boynton 
and Charles B. Boynton, may be enjoined/ 
from conveying, mortgaging, selling or other-
wise disposing of that part of said prem-
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ises which were fraudulently omitted from 
said agreement and deed or from doing any 
other act or acts by which your orator’s rights 
therein would be in any wise prejudiced.

May it please your Honor the premises consid-
ered to grant unto your orator not only the 
State’s writ o f injunction directed to the said de-
fendants, enjoining them and restraining* them as 
hereinbefore prayed, but also the State’s writ of 
subpoena likewise issuing out o f and under the IO 
seal of this Court and directed to the said Harriet 
Gr. Boynton and Charles B. Boynton, command-
ing them at a certain date and under a certain 
penalty therein to be expressed, to be and appear 
before your Honor in this Honorable Court, then 
and there to answer the premises and to stand to 
and abide by and perform such order and decree 
as to your Honor shall seem meet and as shall be 
agreeable to equity and good conscience.

And your orator as in duty bound will ever 2Q 
pray, etc.

Guild  & Ma r t in ,
Solicitors for and of 

Counsel with Complainant.

A r t i c l e s  o f  A g r e e m e n t , made the twentieth day 
o f September, in the year of Our Lord One Thou-
sand Nine Hundred and four (1904), between 
Harriet G. Boynton, of the City of East Orange, 
in the County of Essex and State of New Jersey, 
o f the First Part; and Paul Starrett, of the City 
o f East Orange, in the County of Essex, and State 
of New Jersey, of the Second Part;

W i t n e s s e t h , That the said party of the first 
part, for and in consideration of the sum of twenty-



12

two thousand five hundred dollars ($22,500), to 
be paid and satisfied as hereinafter mentioned, 
and also in consideration o f the covenants and 
agreements hereinafter mentioned, made and en-
tered into by the said party of the second part, 
doth agree to and with the said party of the second 
part, that she, the said party of the first part, 
will well and sufficiently convey to the said party 
of the second part, his heirs and assigns, by Deed 

IO o f  Warrantee, free from all encumbrance on or 
before the first day of October next ensuing the 
date hereof, all that lot, tract, or parcel, of land 
and premises, hereinafter particularly described, 
situate, lying and being in the City of East Orange, 
in the County of Essex and State of New Jersey, 
beginning in the westerly line of Harrison Street, 
at a point distant northeasterly seventy-six and 
46/100 feet from the intersection of the said line 
of Harrison street with the northerly line of 

2Q Berwyn street (formerly Dennis P lace); running 
thence north 40° 29/ West one hundred and forty 
feet; thence north 49° 41' Tast being parallel with 
Harrison street sixty-five 83/100 feet; thence north 
40° 29' west one hundred and thirty-six 54/100 
feet; thence south 49° 4' west fifteen feet; thence 
north 49° 29' west fifty feet; thence north 49° 4' 
east twenty-five feet to line of land formerly of 
Theodore F. Seward; thence along that land north 
40° 20' west nineteen feet and four inches to land 
now or late of Sarah L. J. Whiting; thence along 
the same northeasterly twelve feet; thence south 
40° 29' east sixty-nine feet and four inches more or 
less to line of land conveyed by Susan L. Palmer 
and husband to Harriet 0 . Boynton by deed dated 
July 8 , 1899, recorded in the Register’s Office of 
the said County of Essex in Book M-32 of Deeds 
of said county on pages 551 to 554; thence along 
the same north 49° 4' east thirteen feet to a corner
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of tlie same ; thence along same south 40° 29' east 
two hundred and seventy-six 70/100 feet to said 
line of Harrison street; thence along Harrison 
street south 49° 41' west one hundred and 83/100 
feet to the place of Beginning'»

A n d  the said Paul Starrett, for himself, his 
heirs, executors and administrators, doth cove-
nant, promise and agree to and with the said 
party of the first part, her heirs, executors, ad- io  
ministrators and assigns, that he the said party 
of the second1 part, will pay and satisfy or cause 
to be paid and satisfied, unto the said, party of 
the first part the said sum of twenty-two thousand 
five hundred dollars ($22,500) as and for the pur-
chase money o f the foregoing described land 
and premises, in the following manner, that is to
-say:

O ne t h o u s a n d  d o l la r s  u p o n  th e  s ig n -

in g  o f  t h is  a g r e e m e n t ,  th e  r e c e ip t  20

w h e r e o f  is  h e r e b y  a c k n o w le d g e d .  $1,000.00 

S e v e n  t h o u s a n d  f iv e  h u n d r e d  d o l la r s

u p o n  th e  p a s s i n g  o f  t h e  d e e d ..........  7,500,00

S u b je c t  to  tw o  m o r t g a g e s  n o w  o n  th e  

s a id  p r e m is e s  a m o u n t in g  in  th e  

a g g r e g a t e  to  f o u r t e e n  t h o u s a n d  

d o l la r s  . . . . . . ____ ____ . . . . . . . . . . . _.. 14,000.0®

.$22,500:00

30
A n d  i t  i s  f u r t h e r  a g r e e d , by the parties to 

these presents, that the said party of the second 
part, his heirs and assigns, may enter into and 
upon the said land and premises on or before the 
fifteenth day of October next ensuing the date 
hereof, and from thence take the rents, issues and 
profits to his and their use.



14

A n d  i t  i s  f u r t h e r  a g r e e d , by the parties hereto, 
that the said deed of warrantee shall be delivered 
and received at the office of the Fidelity Trust 
Company, Newark, New Jersey, between the hours 
of ten in the forenoon and eleven o ’clock in the 
forenoon on the said first day of October next 
ensuing the date hereof.

A n d  for the performance of all and singular 
the covenants and agreements aforesaid, the said 
parties do bind themselves and their respective 
heirs, executors and adm inistrators; and they 
hereby agree to pay, upon failure to perform the 
same the sum of

which they hereby fix and settle as liquidated dam-
ages therefor.

I n  w i t n e s s  w h e r e o f , th e  s a id  p a r t i e s  h a v e  h e re - 

20  u n to  in t e r c h a n g e a b ly  s e t  t h e i r  h a n d s  a n d  s e a ls  th e  

d a y  a n d  y e a r  f i r s t  a b o v e  m e n tio n e d .

Ha r r ie t  Gr. B o y n t o n , [l . s .]  

P a u l  S t a r r e t t . [l . s .]

Signed, Sealed and Delivered) 
in the presence of )

E dw ard  E . B r u e n .

30
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Th is  I n d e n t u r e , made the thirtieth day of 
September, in the year of onr Lord One Thous-
and Nine Hundred and Four, b e t w e e n  Harriet 
G. Boynton and Charles B. Boynton, her hus-
band, of the City of East Orange, in the County 
of Essex, and State of New Jersey, of the First 
Part:

A nd  Paul Starrett, of the City of East Orange, 
in the County of Essex, and State of New Jersey, IO 
of the Second P art:

W i t n e s s e t h , That the said party of the first 
part, for and in consideration of One Dollar, and 
other good and valuable consideration, lawful 
money of the United States of America, to her 
in hand well and truly paid by the said party of 
the second part, at or before the sealing and de-
livery of these presents, the receipt whereof is 
hereby acknowledged, and the said party of the 
first part therewith fully satisfied, contented and °  
paid, has given, granted, bargained, sold, aliened, 
released, enfeoffed, conveyed and confirmed, and 
by these presents doth give, grant, bargain, sell, 
alien, release, enfeoff, convey and confirm, to the 
said party of the second part, and to her heirs 
and assigns forever, A l l  that certain tract or par-
cel of land and premises, hereinafter particularly 
described, situate, lying and being in the City of 
East Orange, in the County of Essex, and State 
of New Jersey: , 3°

Beginning in the westerly line of Harrison 
street at a point distant northwesterly seventy- 
six and 46/100 feet from the intersection of the 
said line of Harrison street with the northerly 
line of Berwyn street (formerly Dennis p lace): 
running thence north 40° 29' west one hundred 
and forty feet; thence north 49° 4F east, being
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parallel with Harrison street sixty-five 83/100 
feet; thence north 40° 29' west one hundred and 
thirty-six 54/100 feet; thence south 49° 4' west 
fifteen feet; thence north 49° 29' west fifty feet; 
thence N. 49° 4' east twenty-five feet to line of 
land, formerly of Theodore P. Seward; thence 
along that land, north 40° 29' west nineteen feet 
and four inches to land now or la|e of Sarah L. 
J. Whiting ; thence along the same northeasterly 
twelve feet; thence south 40° 29' east sixty-nine 
feet and four inches, more or less, to line of land 
conveyed by Susan L. Palmer and husband to 
Harriet G. Boynton, by deed dated July 8 , 1899, 
recorded in the Register’s Office of the said 
County of Essex in Book M 32 of Deeds of said 
County on pages 551 to 554; thence along the 
same north 49° 4' east thirteen feet, to a corner 
of the same; thence along same south 40° 29' 
east two hundred and seventy-six 70/100 feet to 
said line of Harrison street; thence along Har- 

2 0  rison street south 49° 41' west one hundred and 
83/100 feet to the place of beginning. Subject to 
one mortgage of Ten Thousand Dollars ($10,000) 
made by Harriet G. Boynton and husband to the 
Board of Corporators of the Peddie Institution, 
recorded in Book I 13 of Mortgages for Essex 
County on page 540, with interest paid to October 
1, 1904, at 5% per annum. Also subject to a sec-
ond mortgage of Pour Thousand Dollars ($4,000) 
made by Harriet G. Boynton and husband to 

3 0  James B. Dill and recorded in Book E 16 of Mort-
gages for Essex County on page 403, with interest 
from July 1, 1904, at 6 %. Being part of the 
same premises conveyed by deed to Harriet G. 
Boynton and Charles B. Boynton, her husband, 
by Martha A. Stockton and husband, dated July 
17, 1897, and recorded in Book W  30 of Deeds for 
Essex County on pages 519-522. Also being part
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of the same premises conveyed to Harriet G. 
Boynton and Charles B. Boynton, her husband, 
by Susan L. Palmer and husband, by deed dated 
July 8 , 1899, and recorded in Book M 32 of Deeds 
for Essex County, pages 551-554.

Toge the r  with all and singular, the houses, 
buildings, trees, ways, waters, profits, privileges, 
and advantages, with the appurtenances to the 
same belonging or in anywise appertaining: IO

A lso , all the estate, right, title, interest, prop-
erty, claim and demand whatsoever, of the said 
party of the first part, of, in and to the same, and 
of, in and to every part and parcel thereof,

To Ha v e  a n d  t o  H o ld , all and singular the above 
described land and premises, with the appurte-
nances, unto the said party of the second part, 
his heirs and assigns, to the only proper use/ben-
efit and behoof of the said party of the second 2 0  

part, his heirs and assigns forever; and the said 
Harriet G. Boynton doth for herself, her heirs, 
executors and administrators covenant and grant 
to and with the said party of the second part his 
heirs and assigns, that she the said Harriet G. 
Boynton is the true, lawful and rightful owner of 
all and singular the above described land and 
premises, and of every part and parcel thereof, 
with the appurtenances thereunto belonging; and 
that the said land and premises, or any part there- 3° 
of, at the time of the sealing and delivery of these 
presents, are not encumbered by any mortgage, 
judgment, or limitation, or by any encumbrance 
whatsoever, by which the title of the said party 
of the second part, hereby made or intended to be 
made, for the above described land and premises, 
can or piay be changed, charged, altered or de-
feated in any way whatsoever:
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A n d  also , that the said party of the first part 
now has good right, full power and lawful au-
thority to grant, bargain, sell and convey the said 
land and premises in manner aforesaid ;

A nd  a l s o , that Harriet B. Boynton will w a r -
r a n t , secure, and forever defend the said land and 
premises unto the said Paul Starrett, his heirs 
and assigns, forever, against the lawful claims 
and demands of all and every person or persons, 
freely and clearly freed and discharged of and 
from all manner of encumbrances whatsoever.

I n  W i t n e s s  W h e r e o f , the said party of the first 
part has hereunto set her hand and seal the day 
and year first above written.

H a r r ie t  Gr. B o y n t o n . [l . s .]
Ch a s . B. B o y n t o n . [l . s .]

2Q Signed, Sealed and Delivered] 
in the presence of }

E dw a rd  E. B r u e n .

Interlineation between 7th and 8 th line of de-
scription made before exection.

S t a t e  o f  Ne w  J e r s e y ,]
C o u n t y  o f  E s s e x , } ss>:

30 B e  i t  R e me mb e r e d , That on this thirtieth day 
of September, in the year of Our Lord One Thous-
and Nine Hundred and Four, before me, a Com-
missioner of Deeds in and for said State and 
County, personally appeared Harriet B. Boynton 
and Charles B. Boynton, her husband, who, I am 
satisfied are the grantors mentioned in the within 
Indenture, and to whom I first made known the 
contents thereof, and thereupon did acknowledge
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that they signed, sealed and delivered the same 
as their voluntary act and deed, for the uses and 
purposes therein expressed.:

And the said Harriet G. Boynton being by me 
privately examined, separate and apart from her 
husband, acknowledged that she signed, sealed and 
delivered the same as her voluntary act and deed, 
f r e e l y , without any fear, threats or compulsion 
of her said husband.

E dw a rd  E. B r u e n , 10
Commissioner of Deeds.

[Endorsed.]— Deed.-—Harriet G. Boynton & 
Hush, to Paul Starrett.— Dated, Sept. 3Q, 1904. 
—Received in the Register’s Office of the County 
of Essex on the 1st day of October, A. D. 1904, 
at 11.57 o ’clock, in the forenoon and Recorded in 
Book T 37 of Deeds for said County, on pages 
568-569.—Howe & Davis, Counselors at Law, 
Orange, N. J.—William Read Howe.— Thomas 2 0  

A. Davis.

30
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IN CHANCERY OF NEW JERSEY.
V '• A . ' ... • , \  ' i

Between—
P a u l  S t a e r e t t ,

C o m p la in a n t ,

i o

and On Bill, ê c*
> Answer.

H a r r ie t  G. B o y n t o n  and 
Charles B. Boynton, her hus-
band,

Defendants.

The joint and several answers of the said de-
fendants, Harriet G. Boynton and Charles B. 
Boynton her husband, to the Bill of Complaint of 
the Complainant.

20 1. These defendants answering say, that it is
true as stated in the first paragraph of the said 
Bill of Complaint, that one, Edward E. Bruen, a 
real estate dealer of East Orange, had for sale 
upon his books a property owned by the defend-
ant Harriet Gr. Boynton, known as No. 73 Harri-
son Street in the City of East Orange, but this de-
fendant has no knowledge of any statements al-
leged in said paragraph to have been made by the 
said Bruen to the complainant, and if the said 
statements or any o f them were so made, these 
defendants deny that the said Bruen had any au-
thority whatsoever to make them on behalf of 
these defendants or either of them.

2. These defendants further answering say, 
that it is true as stated in paragraph second of 
the Bill of Complaint that the defendant Harriet 
G. Boynton agreed to sell to the complainant for 
the sum of twenty-two thousand five hundred dol-
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lars ($22,500) subject to two mortgages amount-
ing to fourteen thousand dollars, certain real es-
tate fronting on Harrison Street in said City of 
East Orange, being the same premises as were 
particularly described in the said mortgages, and 
that such, agreement was reduced to writing and 
signed by the complainant and this defendant, 
Harriet G. Boynton, and that the whole agree-
ment between the parties to said contract was 
stated therein, and that there were no other rep- IO 
resentations or agreements verbally or otherwise 
entered into between the defendant Harriet G. 
Boynton and the complainant, concerning the said 
premises; and that it is true as stated in said 
paragraph second that upon the execution of said 
agreement in writing, the complainant paid to the 
defendant Harriet G. Boynton, the sum of one 
thousand dollars ($1 ,000) in cash.

3. These defendants further answering say, 
that it is true as stated in paragraph third of said 20 
bill of complaint, that subsequently to the execu-
tion of said agreement, and on or about Septem-
ber Thirtieth, Nineteen Hundred and Four, by a 
proper deed of conveyance bearing date on that 
day, these defendants conveyed to the complain-
ant, his heirs and assigns forever, the certain 
lands and premises on the Westerly line of Har-
rison Street particularly set out by metes and 
bounds in said paragraph third of the bill of 
complaint, and which lands and premises were 30 

the same as the defendant Harriet G. Boynton 
had theretofore agreed to sell and convey to the 
complainant, under the agreement in writing set 
out in paragraph second of said bill of complaint; 
and that it is true that upon the delivery of said 
deed the complainant paid to the defendant Har-
riet G. Boynton the sum of seven thousand five 
hundred dollars ($7,500), being the balance due in
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cash, in accordance with said agreement; hut 
these defendants expressly deny that the com-
plainant, either upon the delivery of said deed or 
at any other time, entered into possession of any 
lands or premises excepting such as were de-
scribed in said agreement and said deed; and 
these defendants expressly deny that the com-
plainant purchased of them or either of them, any 
lands and premises excepting such as were par-

io ticularly described in said agreement and deed; 
and these defendants deny that the complainant 
is now or has at any time been in actual posses-
sion of any lands and premises by virtue of the 
said deed, excepting such as were described in 
said agreement and said deed; and these defend-
ants expressly deny that any lands or premises 
agreed to be sold by these defendants or either of 
them to the complainant were omitted from said 
agreement or deed.

4 . These defendants further answering say, 
that if the said Edward E. Bruen represented to 
the complainant or gave them to understand that 
their purchase from the complainant included 
any lands or premises excepting such as were em-
braced in and particularly described in the said 
agreement and deed, such representations by the 
said Bruen to the complainant were entirely un-
warranted and were made without any authority 
whatsoever from these defendants or either of

3° them.

5. These defendants further answering say, 
that they have no knowledge as to whether or not 
the complainant procured any survey of the said 
premises, but charge the fact to be that several 
days before the execution of said agreement for 
purchase, these defendants put the complainant 
in possession of a policy of guaranty issued by
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the Fidelity Trust Company and of a deed, which 
policy and deed contained descriptions of the 
premises ^hich the complainant had contracted 
to purchase from the said defendant Harriet G. 
Boynton, and that at the time of the closing of 
the title and delivery of deed by these defend-
ants to said complainant, which was done through 
the said Bruen as an intermediary, these defend-
ants were both present in the office of said Bruen 
in East Orange, and enquired of him if the sur- IO 
vey of the property had verified the descriptions 
in the agreement and deed as to the metes and 
bounds of the premises purchased by said Star- 
rett, and the said Bruen then and there answered 
in the affirmative. These defendants admit as 
stated in said paragraph five, that on or about 
December Second, Nineteen Hundred and Four, 
the defendant Charles B. Boynton communicated 
to the complainant in writing, the letter set out in 
said paragraph, which was sent by the defendant 2Q 
Charles B. Boynton to the complainant after de-
fendant Charles B. Boynton had called at com-
plainant’s office and failed to see him, but that 
said communication was sent by the defendant 
Charles B. Boynton to the complainant without 
any authority from or knowledge of the defend-
ant Harriet G. Boynton. These defendants have 
no knowledge of what action was taken by the 
complainant after the receipt by him of said let- * 
ter of December Second, Nineteen Hundred and 
Four, but again deny the statement contained in 
said paragraph that said Bruen had any author-
ity whatsoever to represent to the complainant 
that he was purchasing any lands or premises ex-
cepting such as were included in the agreement 
for purchase and the said deed of conveyance.

6. These defendants further answering say,
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that it is true that they built the iron fence where 
it now stands and also that the hedge where it 
now stands was placed in its present position by 
these defendants; that before the hedge and fence 
were placed in their present position, the easterly 
hedge and fence were on a line about ten feet 
easterly from the present position, and the north-
erly hedge and fence were on a line about thir-
teen to fourteen feet north of their present posi- 

IO tion; that at the time these changes were made, 
the defendant Harriet Gr. Boynton was the owner 
of the premises known as No. 73 Harrison Street, 
and that the premises in the rear thereof, fronting 
on Berwyn Street and known as No. 1 Berwyn 
Street in said City of East Orange; that the 
change was made for the convenience of these 
defendants while they occupied the said Harrison 
Street house, and that in the making of such 
change, ten feet of land of the defendant Harriet 

20 O. Boynton fronting on Berwyn Street and be-
longing to the premises No. 1 Berwyn Street was 
taken off the easterly side of the Berwyn Street 
front and permitted to be used by the owner of 
the premises at the northwesterly corner of Har-
rison and Berwyn Streets, while these defend-
ants elected to permit the said hedge and the said 
fence to remain in their present position.

7. These defendants deny that there was any 
land omitted from either the agreement or the 

3° deed which the complainant had agreed to pur-
chase, and deny that the premises alleged by the 
complainant to have been omitted are necessary 
to the full and proper enjoyment of the premises 
described in said agreement and deed, and'deny 
that they or either of them had any part in in-
fluencing the complainant to form the belief or 
understanding that he was to receive by deed
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frGm these defendants, any land other than was 
described in said deed.

8. These defendants further answering deny 
that the complainant made any demand upon 
them or other of them for the execution 
of a further deed of conveyance for any 
of the lands than those embraced in the 
said conveyance so as aforesaid executed 
by the defendants to the complainant, and these 
defendants deny that they are under any obliga- 10 

tion or that they ever agreed or represented to 
convey any other lands.

9. These defendants further answering say, that 
the description contained in said agreement and 
deed included all of the lands which they had 
authorized the said Bruen to sell to the complain-
ant, and which the complainant purchased, and 
they deny the allegations in said paragraph nine
to the contrary, and they deny that they knew that 2Q 
the complainant was acting under the belief that 
the said agreement contained any other lands ex-
cepting what were therein set out by metes and 
bounds, and they deny that they covertly, fraud-
ulently or otherwise withheld any knowledge of 
any description from the complainant concerning 
the lands and premises which the complainant 
had agreed to purchase; and they deny that they 
or either of them induced the said Bruen or any 
other person to represent to the complainant that 
any additional land would go with the property 
described in said deed and agreement, except only 
such lands as were therein described.

10. These defendants further answering deny 
that the lands and premises described in para-
graph ten of said bill were fraudulently omitted 
from the said agreement and said deed, but al-
lege the truth to be that the said premises de-
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scribed in paragraph ten were rightfully and 
lawfully omitted from said agreement and said 
deed, and that the said premises are embraced in 
other mortgages than those covering and embrac-
ing the premises so as aforesaid conveyed to the 
complainant, and that these defendants or either 
of them never agreed to convey to the complain-
ant any part of the premises described in para-
graph ten of the complainant’s bill.

io 1 1 . These defendants further answering deny 
that the land shown upon any survey or alleged 
survey attached to the complainant’s bill, be-
longed in any way to the premises so as aforesaid 
conveyed to the complainant, but on the contrary 
the land shown on said survey with other land is 
embraced in the deed for the present residence of 
these defendants, known as No. 1 Berwyn Street, 
in said City of East Orange.

12. These defendants further answering say, 
that they have in all particulars performed the 
contracts, agreements and conveyances entered 
into by them or either of them with the complain-
ant, and that the complainant has received from 
these defendants, and is now in possession of, all 
the lands and premises which these defendants 
or either of them agreed to convey to' him; that 
all of the other lands and premises in East 
Orange owned by either of the defendants are 
owned by the defendant Harriet G. Boynton, and

3° are subject to the lien of a mortgage other than 
those mortgages which at the time of the convey-
ance to the complainant embraced and were a 
lien upon the premises described in the deed to 
him, and these defendants deny that through any 
representations made by them or either of them, 
with their or either of their authority or in their 
behalf, that the complainant has been injured in 
any degree whatsoever.
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These defendants emphatically state that they 
or either of them would never have sold to the 
said complainant for the price which the defend-
ant Harriet G. Boynton received the premises 
which the complainant demands in addition to the 
premises described in the deed to the complainant.

And these defendants humbly pray to be hence 
dismissed with their reasonable costs and charges 
in this behalf most wrongfully sustained.

F r a n k  E. J a c o b u s , 10
Sol’r.

H o w e  & Da v is , 
of Counsel with Defendants.

•̂ qSiu
IN CHANCERY OF NEW JERSEY.

'v

Be t w e e n —
20

P a u l  S t a r k e t t ,
Complainant,

and

On Bill, etc.
>

Replication.

H a r r ie t  G. B o y n t o n  et al.

_______________________________  J

The complainant joins issue on the answers of 3° 
the defendants filed in the above stated cause.

Gu i l d  & Ma r t i n ,
Solr. of Complt.



2 8

I N C H A N C E R Y O F N E W J E R S E Y.

i o

B et w e e n —

P a u l  S t a b b e t t ,

C o m pl ai n a nt,

a n d

H a b k i e t  G. B o y n t o n , e t al.,  

D ef e n d a nt s.

f O n Bill, &c.

B ef o r e hi s H o n o r Vi c e C h a n c ell o r St e v e n s. 
M e s s r s. G uil d & M a rti n, f o r t h e C o m pl ai n a nt. 
M e s s r s. H o w e & D a vi s, f o r t h e D ef e n d a nt s.

T r a n s c ri pt of s h o rt h a n d r e p o rt of t h e e vi d e n c e 
gi v e n u p o n t h e t ri al of t h e a b o v e st at e d c a u s e, o n 
W e d n e s d a y, t h e t w e nt y- ei g ht h d a y of M a r c h, A. D. 
1 9 0 6, at t h e C h a n c e r y C h a m b e r s, N e w a r k, N. J.

J a m e s  B. D i l l , s w o r n:

D i r e c t e x a m i n a ti o n b y M r. G u il d :

Q. J u d g e Dill, y o u li v e i n E a st O r a n g e !
A. Y e s, si r.
Q. D o y o u k n o w H a r ri et G. B o y nt o n !

■ '. A. Y e s, si r.
3 0 ’

Q. D o y o u k n o w h e r h u s b a n d C h a rl e s D. B o y n-
t o n!

A. Y e s, si r.
Q. D o y o u h ol d a m o rt g a g e o n t h e p r o p e rt y 

o w n e d b y eit h e r h e r o r h e r h u s b a n d, p o s si bl y b y 
b ot h, t h at f r o nt s o n B e r y n st r e et, E a st O r a n g e! 

A. D o I n o w h ol d it!
Q. Y e s.
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A. No, sir.
Q. Did you hold such a mortgage in September, 

1904! .
A. Yes, sir.
Q. Does your recollection permit you to say 

whether that mortgage extended north and east 
upon the rear line so as to cover the strip that is 
now included, so far as physical appearance go, 
in the property owned at that time or about that 
time by Mrs. Boynton fronting on Harrison 
street!

A. You have got me, Judge.
Q. Well, now, what I want— I don’t know whe-

ther I make it plain to you.
A. Well, I can answer your question in my own 

way, if you want me to.
Q. Do so.
A. I held two mortgages on the property. Do 

you want me to state the contents of the mort-
gages, where they went, I can do so if you want 
me to!

Q. Yes.
A. Two mortgages as originally drawn covered 

the properties as originally deeded to Mrs. Boyn-
ton. Subsequently, on the northeast side of the 
Beryn property the lines of demarkation between 
the two properties were changed by moving in the 
fence line, increasing the apparent rear of the 
Harrison street strip property by about ten feet 
to the east and the north, decreasing to the same 
extent the rear of the Beryn street property, and 
therefore my mortgage on the Beryn street prop-
erty after the fence and hedge were moved, cov-
ered the Harrison street property to the extent of 
about ten feet on the north side and about ten feet 
on the east side of the same property <

Q. And that was the condition of things Septem-
ber, 1904!

i o

20

30
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A. Yes, sir.
Q. Now, about September, 1904, did either Mr. 

or Mrs. Boynton or both call upon you with refer-
ence to releasing this strip you have spoken of 
from the lien of your mortgage or mortgages?

A. Mrs. Boynton never, but Mr. Boynton, yes.
Q. Will you kindly tell us what he said at that 

time ?
A. Mr. Boynton, the husband; not Mrs. Boyn- 

IO ton; called at my library one evening prior to the 
date of the contract between Mr. Starret and Mr. 
Boynton, and stated that he contemplated selling 
the property, through a Mr. Bruen, a real estate 
agent, to Mr. Starret, and asked if I would release 
so much of the mortgage as laid upon the Beryn 
street property, that is, so much of the property 
covered by the Beryn street property overlapping 
the hedges, and I will make a long conversation 
short by saying that I declined.
■ Q. What did you say to him?

A. I don’t remember tEe entire conversation, 
but I summarize it with the fact that I declined.

Q. Didn’t you say that you would release it if 
he would pay you what the release was worth?

A. Oh, there was something of that sort dis-
cussed, but there was never any difference between 
us; we were entirely friendly, but I preferred not 
to split up my mortgage or reduce it.

Q. Didn’t Mr. Boynton say that he had sold that 
property to Mr. Starret?

3Q A. No, sir; I think I have included all he said in 
my description of the conversation; I think he 
said he contemplated doing it. He told me the 
contract had not yet been drawn.

Q. You cannot fix the exact date of that conver-
sation?

A. I only fix the date by the statement that the 
contract had not yet been drawn.
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Q. Then yon did not, I understand it, agree to 
release the strip for a consideration?

A. I have stated that I  declined.

C r o s s - e x a m i n a t i o n  b y  M r .  D a v i s :

Q. Judge Dill, do you remember if Mr. Boyn-
ton called to ask you to release Mrs. Boynton on 
the bond on the Harrison street property that 
night?

A. The same night? 1 0

Q. Yes.
A. It was a subsequent night, sir.
Q. What was that conversation, Judge, as far 

as you can recall it?
A. Well, if you want it, Mr. Davis, the Colonel 

came to see me, and said that he had—that the 
necessity for releasing the property was now a 
past matter, had gone by, he said he had entered 
into a contract with Starret to sell him the prop- 
erty as originally deeded to him on Harrison 
street, and that Starret would assume the mort-
gage on the Harrison street property, and that I 
need not bother about the mortgage on the Beryn 
street property, and that he would pay it off when 
he got his money from Starret.

Q. Now, what was said, Judge, about releasing 
Mrs. Boynton on the bond on the Harrison street 
property, if you recall ?

A. Why, nothing was said about releasing her 
on the bond, that I recall, he simply stated that 3° 
Mr. Starret would assume the bond and mortgage 
on the Harrison street property, and he asked me 
to do what I did—write Mr. Starret a letter that 
I would be satisfied to allow the mortgage to re-
main for at least a year, provided he, Starrett, 
formally assumed it and the payment of both the 
bond and mortgage in the deed of conveyance to 
him by Mrs. Boynton.
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Q. Did you write that letter, Judge?
A. I did.
Q. Do you recollect whether that letter was 

written before Starrett took the deed or after-
wards ?

A. The date will show, I  cannot recall it.
Q. That is all.

W i l l i a m- H. V. R e ime r  sworn.

D i r e c t  e x a m in a t io n  b y  M r .  G u i l d :

Q. What is your business ?
A. I am a surveyor.
Q. And you live where?
A. I live in East Orange and am employed by 

the City of East Orange as their City Engineer, 
and have an office of my own in the city of Orange. 

2 0  Q. Well, you made this map? ,
A. No, sir, I did not, that is made from a map 

which I made. I  have compared it and it com-
pares with the map which I made.

Q. Well, now I want to call your attention—it 
is a map of the property of Paul Starret on Har-
rison street, East Orange?

A. Yes, sir.
Q. I want to call your attention to something 

here and ask you about it. It shows the south 
3 0  line of the property as shown on this map, and 

ask you whether— it shows the distance here from 
Harrison street running west one hundred and 
forty feet; I would like to ask you whether that is 
not a mistake?

A. One hundred and forty feet is in a line par-
allel with this dotted line across here (indicating); 
that is where it would be.
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Q. Now I ask you whether that map shows a 
correct survey of Mr. Starret’s property on Har-
rison street?

A. It shows the correct survey as indicated on 
the ground.

By the Court: •

Q. You may point out what indicates the hedge?
A. The hedge is indicated along the line run-

ning out from Beryn street just east from an iron 1 0  

fence, and then westerly along an iron fence to a 
point about thirty-five feet from the stable indi-
cated by this rough irregular line as shown on the
map.

Q. And there is an iron fence there running par-
allel with the------

A. Running parallel with the hedge; south of 
the portion running east and west and west of the 
portion running north and south.

Q. Does that iron fence run to the stable ?
A. It runs all the way up to the stable, whether 

it is all iron or not, but I remember it as a fence.
Q. Now I notice on the map a dotted line across 

the rear of the main property continuing west-
ward or in a northwesterly direction as nearly as 
far as the stable, and then running off in a 
southerly direction to the property line, what does 
that indicate?

A. That is a line indicating the line given bv the 
deed. 30

Q. By the deed from whom to whom?
A. From Mr. Boynton I believe to Mr. Starret.

The Court.— There is no dispute with 
respect, to the facts, and so it is not worth 
while, I take it, to go into any elaborate 
examination of this.

Mr. Davis.—While you are on the map—
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I was going to suggest that he made this 
map also, and this map shows probably a 
little bit more clearly the lines of the prop-
erty as conveyed to Mr. Starret, and also 
the line of the property owned by Mrs. 
Boynton on Beryn street to which Judge 
Dill referred in his testimony.

The Court.—Well, put that map up.

IO Further Direct examination:

Q. Now you are familiar with the situation of 
this property?

A. Yes, sir.
Q. As far as outward indications are concerned, 

what are the visible boundaries of Mr. Starret’s 
property at the west of his main house lot?

A. Hedge and an iron fence.
Q. And following the line on the southerly rear 

portion of the long strip here?
2 0  A. There is an iron fence along there, and a 

hedge the larger part of the way.
Q. Now, the hedge that is shown on this map 

is on what we will call Mr. Starret’s property?
A. Yes, sir.
Q. How high is the hedge?
A. Possibly three feet or three and a half feet, 

may be a little higher.

By the Court:

Q. Is that a dry California Privet?
A. Some kind of close hedge, I  think it is Privit, 

I  don’t recall exactly what.

Further direct:

Q. Is there a drive from Harrison street to the 
stable on the rear of this property?

A. Yes, sir.
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Q. Is that indicated by the white space on the 
map?

A. Yes, sir.
Q. What does the drive consist of?
A. Macadam roadway.
Q. Curbed?
A. Yes, sir.
Q. Where does the curb begin?
A. As I remember the curb commences at Har-

rison street and ends about where this curve be- IO 
gins, shown on the plan.

Q. So that there is a curb set all along the 
southerly side of the drive?

A. Yes, sir.
Q. Now, does this drive that is indicated on the 

map, run over into the disputed strip of land?
A. I believe it does, yes, sir.
Q. Isn ’t it shown so on your map?
A. It is, yes, sir.
Q. Does the north line of the disputed strip 

where it terminates in front of the stable, extend 
up on the wooden platform leading into the 
stable ?

A. It runs into the wooden platform going into 
the stable.

By the Court :

Q. How: is that wooden platform indicated?
A. The platform comes out from the stable far 

enough so that this line running up to it and in- 3 0  

stead of putting a spike in the doors I put a big 
spike right in the ground there.

Further Direct :

Q. How is that platform indicated on the map?

The Court.— Make a letter to show us.
(Witness did so.)
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F u r t h e r  D i r e c t :

Q. That portion of the map which you have 
marked platform?

A. Yes, sir.

C r o s s  e x a m i n a t i o n  b y  M r .  D a v i s :

Q. What distance is there, Mr. Beimer, between 
the iron fence and the hedge ?

IO A. Between ten and eleven feet.
Q. Between the iron fence and the hedge?
A. Oh, the iron fence is hard up against the 

hedge; the hedge would probably over-lap it at 
points.

Q. Now, calling your attention to this other 
map, Mr. Beimer, on the oil paper; did you make 
this map?

A. I did.
Q. And the lines of the S’tarret property cor- 

responding to the lines on this paste-board map, 
were they also made by you?

A. They were.
Q. And from what?
A. Titles, descriptions given to me of the titles.
Q. Now, you show a plot on this map, of prop-

erty fronting on Beryn street 135 feet front; 
whose property is that?

A. I believe that is Mrs. Boynton’s.
Q. And you got these dimensions from what,— 

property fronting on Beryn street?
A. Titles which you furnished me, I think.
Q. Did you also compare certain mortgages 

covering this property, with the metes and bounds 
of the property, as shown on the map?

A. I did.
Q. With regard to what property did those 

mortgages cover, how does this map compare as 
to the Beryn street property?
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A. It compares with the property on Beryn 
street.

Q. That is your metes and bounds of the Beryn 
street property show the boundary of the prop-
erty covered by two mortgages?

A. Yes, sir.
Q. And those two mortgages are mortgages 

that were held by Judge Dill, and another held by 
the Mutual Life?

A. As I recall it, yes, sir, I don’t recall par- IO 
ticularly as to that.

Q. The property fronting on Harrison street 
in which you show a, depth of one hundred and 
forty feet and a, frontage of one hundred and 
eighty-three hundredths feet, did you make up 
that description or sketch from Mr. Starrett’s 
deed?

A. I made it up from the description from these 
titles. I think there are three different descrip-
tions given in making that title, as I recall it; 2Q 
whether that title is all in one to Mr. Starrett or 
not, I don’t recall now.

By the Court :

Q. I notice *a dotted line on the locus in quo, 
what does that indicate?

A. Judge, the title originally took in a piece of 
some seventy feet— seventy-five feet front on 
Harrison street and ran through all the way to 
this point (indicating), about nineteen feet from 3 0  

the extreme rear and took in a piece of twenty- 
five feet by fifty, and then along what is now the 
Boynton rear, as indicated by the survey, as one 
pieced Then there was a second piece, o f a strip 
of twelve feet wide by about sixty-nine feet long 
which was added to it from property which front-
ed on another street. Then another strip of twen-
ty-five feet wide running from that down to Har-



38

rison street, the whole depth of two hundred and 
seventy-six feet, so that the Starret property was 
supposed to take in those three different titles.

Q. Well then the dotted line on the vellum 
merely indicated the old property line?

A. Yes, sir.
Q. Well, the dotted line on the past-board map 

in evidence indicates something different than 
what has already been described?

IO A. Yes, sir, indicates the line given here as 
13654 running along east and west.

Q. Yes, I understand; I didn’t want to have 
any confusion about that.

Further Cross: >

Q. What official position do you have with East 
Orange ?

The Court.—What difference does that 
20 make?

Mr. Davis.—I want to have him identify 
the City block maps.

. The Court.—Well, the only question in 
this case is the question of false represen-
tations.

Q. Are you familiar with the East Orange City 
block maps ?

A. Yes, sir.
Q. And this vellum of ward 3, East Orange 

Township on page 4, does that show the East 
Orange City block maps with relation to this 
property in block 320?

A. It shows all but a strip of twenty-five feet 
wide on the northerly side.

Q. Is that the strip that is north of the d o tte d

line of your map?
A. That is the strip that is north of the dotted 

line on the map.
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Q. You are speaking now of the Harrison 
street property?

A. Yes, sir.
Q. The City block lines of East Orange show 

the depths of the Harrison street property to be 
what?
. A. One hundred and forty feet on the southerly 
line.

Q. And the City block maps show dimensions of 
the Beryn street property, No. 1 Beryn street, to IO 
be what?

A. One hundred and twenty-five feet front on 
Beryn street, it is 136.54 rear, 143.38 on the east, 
144.44  on the northwest side.

Q. Do you know if the numbering of the houses 
on the streets in East Orange have any relation 
to the property as shown on the block maps ?

A. The only reference they have is giving a 
block number, and indicating in the tax books 
some position on the street. 2 0

Q. And are or are not the taxes in East Orange 
levied according to the block maps?

A. Yes, I believe so, I didn’t have anything to 
do with that part of it, though.

R e - d i r e c t  e x a m in a t io n  :

Q. Well, then this block map does not truly 
show the dimensions of the property owned by 
Mr. Starret?

A. Only in part. 3 0

Q. It doesn’t show truly the lines of the prop-
erty owned by Mr. Starred as conveyed to him by 
the Boyntons?

A. No, sir.
Q. Nor as those lines existed for some time 

prior to the sale?
A. No, sir.
Q. When was this block map made?
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A. This block map was made ten years ago, 
and has been corrected along as years go by. 
Twice, I  believe, it has been over-hauled.

Q- Does it* correctly show the property lines of 
this property at the time'the block map was made?

A. That I cannot say, I  don’t know just when 
that twenty-five foot strip was------

Q. No, that is not my question.
A. It shows the title as conveyed, I think by 

IO Doctor Stockton for a piece, but it doesn’t show 
the other part.

Q; That is not my question. My question was 
whether this block map correctly showed the prop-
erty lines of the property we are interested in 
now, at the time the map was made?

A. I presume so, I  didn’t make it.
Q. And it doesn’t show the changes in that 

property line made since this block map was 
made?

2o A. It doesn’t.
Q: That is all.

Mr. Guild.—W e have a witness, Mr. 
Newhouse, who is here at great personal 
inconvenience, and we really expected to 
use him in rebuttal, but with the consent 
of the Court and Mr. Davis I would like 
to call him out of order.

The Court.—You may do so.

E d g a r  B. Ne w h o u s e  sworn.

Direct examination by Mr. Guild:

Q. You reside where?
A. West Orange.
Q. Did you ever occupy the house, as a tenant,
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now owned by Mr. Starrett, on Harrison street,
East Orange!

A. Yes, sir.
Q. Do you remember when you went in first!
A. I don’t quite understand your question.
Q. When you first took possession!
A. What date!
Q. Yes, approximately.
A. I think about January 5th or 6 th, 1903-1902.
Q. How long did you live in that house! io
A. I lived there about a year and three- 

quarters, my impression is, until the following 
September of 1903.

Q. I call your attention to the paste-board 
sketch or map, and ask you whether, i f  you are 
able to say, it fairly represents the property line 
of that property!

A. Perhaps I can best explain that by my ne-
gotiations for the rent of the house.

Q. With whom! 2 0

A. With Mrs. Boynton, and Mr. Bruen acting 
as her agent.

Q. As you were informed!
A. As I was informed.
Q. Well, now, if you will give us that------

Mr. Barns.—Informed by whom!

Witness.—By Mr. Bruen, who took me up there, 
and by Mrs. Boynton, who advised me that the 
details would be arranged by him. 3°

Q. Now, what do you desire to say about that!
A. Mrs. Boynton suggested, I  think, that Mr. 

Boynton show me around the property, after talk-
ing things over in their house.

Q. Were they then living in this house!
A. They were living in the house ; this was prior 

to my taking possession. We walked, accompani-
ed by Mr. Bruen, over the property, up to the
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barn. There was a little garden spot pointed out 
to me by Mr. Boynton where the children could 
raise flowers and so on, which was right next to 
the hedge, between the road and the hedge.

Q. Can you indicate on this map where that 
was?

A. Is this the stable up here (indicating) ?
Q. Yes.
A. Right in here (indicating). Later on, at 

IO another interview when Mr. Bruen was not pres-
ent Mr. Boynton and I paced off Ihe property in 
front of the house on Harrison street and walked 
over this piece of ground between the Boynton 
and the Stockton properties, going up to the 
hedge, and insisting that during my lease of the 
property that hedge should be trimmed.

Q. By whom?
A. By me as occupant of the property. It is 

hardly to be supposed that I would trim a neigh- 
2 0  bor ’s hedge.

Q. No, only what was said pr done. While 
you lived there did you take care of the grass and 
grounds up to the hedge?

A. Up to the hedge, including the hedge.
Q. Did you in your lease have any option of 

purchasing the property?
A. I did, had an option and intended to pur-

chase the property.

Mr. Davis.— Did the lease show that? * 
Witness.— The lease showed that. That 

option was in the lease.

Q. When you were shown over the property by 
Mr. Boynton, did he say anything to you as to 
what was the property line?

A. He did.
Q. What did he say?
A. Said that the hedge—in going over the
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property, he walked up with me from Harrison 
street to the hedge, and along the hedge up to 
the barn, pointing out to me where I could make 
a garden for the children, and so on, and what a 
beautiful hedge it was, and how I must keep it 
trimmed.

Q. Well, did you have any conversation with 
him at that time about purchasing the property?

A. I did.
Q. Did he say what was the property line? io
A. I cannot say that it was ever distinctly 

stated as to what the property line was any more 
than I have mentioned, than the impression given 
me by Mr. Boynton, by explaining that the prop-
erty went up to the hedge, and that I must take 
care of the hedge, and that the piece of ground 
between the road and the hedge I could use as a 
garden for my children, indicated clearly to me 
that that was the property.

Q. Did you see anything of an iron fence? 2 0  

A. I did.
Q. Was there anything said by Mr. Boynton 

about the iron fence?
A. Nothing whatever.
Q. Now, Mr. Newhouse, in going over this prop-

erty on the west side of the main house lot, and 
the south side of the strip running back to the 
stable, what is the visible division line between 
that property and the adjoining property of the 
Boyntons?

The Court.—What you mean is what was 
the visible line during your occupation?

Mr. Guild.—Yes, sir.

A. Iron fence.
Q. Was there anything else there at that time 

to indicate that the property line was anywhere 
else?
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A. Absolutely nothing to my best knowledge.

Cross examination by Mr. Davis:

Q. Mr. Newhouse, who was it pointed out to 
you the place where you might plant flowers'?

A. Mr. Boynton.
Q. Was Mrs. Boynton there at that time?
A. She was not.
Q. And you and Mr. Boynton, I understand, 

1 0  paced off the property together. Was Mrs. Boyn-
ton there then?

A. She wasn’t.
Q. Just what part did Mrs. Boynton take in any 

of these conversations that you had?
A. Only in her house, in her bed room. My 

recollection is that she advised me that Mr. Boyn-
ton would show me over the property, and several 
times I paid money to Mr. Boynton acting as the 
agent of Mrs. Boynton, the checks being made 

2 0  out to him, receipts being given me by either 
Mr. or Mrs. Boynton, I forget which, for monies 
advanced on account of rent.

Q. Now, in the negotiations leading up to the 
renting o f the property by you, you had only this 
one conversation with Mrs. Boynton, is that so?

A. Excepting when the lease was signed.
Q. Did you talk further then?
A. Nothing further concerning the title.
Q. That is all.

Mr. Guild.—I would like to offer that 
map in evidence.

Marked Exhibit C 1.
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P a u l  S t a r r e t t  sworn.

D ir e c t  exam ination by M r. G u ild :

Q. You are the complainant in this suit?
A. Yes, sir.
Q. And purchased the property 73 Harrison 

street, East Orange, from Mrs. Boynton or Mr. 
Boynton or both of them?

A. Yes, sir.
Q. Who first called your attention to that prop- 1 0  

erty?
A. Mr. Bruen.
Q. Mr. Edwin E. Bruen?
A. Yes, sir.
Q. Did you visit the property with him?
A. Yes, sir.
Q. Can you tell us approximately the date?
A. Well, it was about the middle of September,

1903, I think.
Q. Wasn’t it 1904? 2 0

A. 1904, that is right.
Q. WTio then was occupying the property?
A. Mr. Newhouse.
Q. The gentleman who just preceded you on the 

stand?
A. Yes, sir.
Q. You went through the house?
A. Yes, sir.
Q. Did you go over the grounds?
A. Yes, sir, went all over the grounds and the 3° 

barn.
Q. And the boundary lines of the property were 

shown to you by Mr. Bruen?
A. Yes, sir.
Q. WHiat did he say were the boundary lines ?

Objected to.
Admitted.
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Q. (Question read.)
A. Well, in describing the property to me, Mr. 

Bruen called my attention especially to the nice 
back yard, and the barn and the little garden, and 
called my attention to the hedge on the west and 
south.

Q. Well now, you were on the ground when he 
did this?

A. Yes, sir.
io  Q- Was your attention called by Mr. Bruen to 

the rear boundaries and south boundaries?
A. Not in particular, just showed me this was 

the property, and we walked over it, and that was 
the property we walked over.

Q. Did you see an iron fence enclosing any 
portion of the property?

A. I don’t know that I noticed any iron fence, 
I  just noticed the hedge and was told that that 
hedge was on the property and was the boundary 

2 0  line of the lot.
Q. Is there an iron fence?
A. There is . '
Q. Behind the hedge?
A. Yes.
Q. Dividing your property from the Boyntons?
A. There is.
Q. And that is on the rear of the west line of 

the main house lot and on the south line of the 
.drive of the strip leading up to the stable?

A. Yes, sir.
Q. With whom did you have your dealings in 

this matter?
A. Mr. Bruen. '
Q. In viewing this property is there anything 

other than this fence and hedge indicating a prop-
erty line?

A. No, sir.
Q. That is, in those places where the fence and
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hedge stand, I mean, of course. Mr. Reimer has 
testified that there is a macadam drive leading 
from Harrison street to the stable, is that so?

A. Yes, sir.
Q. He also testified that there is a stone curb 

on the south side of the drive starting from Har-
rison street and leading to the stable?

A. There is, but I want to call attention to the 
fact that part of that I put in since I  took posses-
sion of the property. io

By the C o u r t:

Q. How far did it extend at the time that you 
bought it?

A. As near as I can recollect—it extended to 
about to------

Q. Well, from-Harrison street?
A. From Harrison street back probably, well, I 

don’t remember, some place along between the 
rear of the house and the fence line, I  don’t re- 2 0  

member exactly, I  should judge about there, at the 
point marked small “ a.”

Q. And you extended it back to the stable?
A. Yes, sir, that is, not to the stable, but where 

the drive begins to curve.

F u rther d irect exam ination:

Q. As shown on the map?
A. Yes, sir. 3 0

Q. Now, was that macadam drive there when 
you bought the property?

A. Yes, sir.
Q. Exactly as it is now?
A. Yes, sir.
Q. Does any portion of the macadam drive ex-

tend over into this disputed strip?
A. It does.
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Q. As shown on the map !
A. Yes, sir.
Q. Is there a platform leading out from the 

stable to the drive, a wooden platform?
A. There is, yes, sir.
Q. Does any portion of this strip run on the 

wooden platform?
A. It does, a very small amount, about six inch-

es, I  think.
j Q. Now, if  a fence were erected on the north 

line of this disputed strip, at the stable, would it 
interfere with your entrance to the stable, as the 
stable is now constructed?

A. Well, it would make it more awkward—you 
could get into the stable but it would be rather 
awkward.

B y  the C o u r t:

Q. Will you indicate on the map where the 
2 0  stable doors are?

A. The door of the carriage house is here mark-
ed “ X ’ ’ and the door to the stalls is here marked 
“  Y .”  I would like to say there is a trellis work 
here which------

Q. Well, here doesn’t mean anything on the 
stenographer’s notes.

A. On the map just inside the line of the dis-
puted strip, that is, on the line claimed by Mr. 
Boynton which screens the manure pit from the 

^o house, and that trellis is on this disputed property.
Q. Now the trellis is parallel with the front of 

the barn?
A. Yes, sir.
Q. And how far distant therefrom?
A. It is about eight or ten feet I  should say.
Q. And consists of what?
A. Consists o f an ordinary green lattice about 

six or eight feet high; and the turning point of
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this disputed property is on this platform and in-
dicated by a spike in the platform going into the 
barn. The strip or driveway on the disputed land 
is about four and a half feet by fifty running to 
a point at one end.

Further direct examination:

Q. When did you first learn that this disputed 
strip was not in your contract o f sale and your ■
deed? .

A. Well, I  don’t remember the exact date, it 
is a matter of record. I  received a letter from 
Mr. Boynton within a week, I think, after I paid 
the final money, asking me if  I  didn’t want to buy 
the strip of land between my driveway and his 
hedge, and I replied that I was------

Mr. Guild.—Have you the letter, Mr.
Davis ?

20

A. (Continuing) I replied that I was very much 
astonished to get a letter from him asking me to 
buy what I thought I had already bought, and I 
would like to have the ground surveyed and find 
out where I  was before I replied further.

Q. What did you do then?
A. X went to Mr. Bruen and asked him if there 

had been any mistake in that and he------

The Court.—Well, you cannot state what 
Mr. Bruen said.

Witness.—Well, X went to Mr. Bruen about it.
Q. Now, as a result of that did you have the 

property surveyed?
A. I did.
Q. And found that all of the land that you------
A. I found that the strip indicated between that
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dotted line and the hedge had not been transfer-
red.

Q. And was not included in the description in 
the agreement?

A. No, sir.

The Court.— That is admitted by the 
pleadings ?

Mr. Guild.—Yes, sir.

1 0  Q. And then you did what?
A. Then I asked Mr. Bruen to take the matter 

up with Mr. Boynton and see if  we couldn’t 
straighten it out, and was informed by------

Q. No, not what he told you. Now you have 
lived on this property since December?

A. October.
Q. September or October, 1904?
A. Yes, sir.
Q. Who has assumed charge o f the land in 

2 0  this disputed strip?
A. Why I have taken care of it, although Mr. 

Boynton has protested twice by letter.
Q. Now, would you, if  you had known that this 

disputed strip was not to go with the remainder 
o f  the property, would you have purchased it ?

Objected to as immaterial.
Overruled.

3 0  Cross examination by Mr. Davis:

Q, Mr. Starrett, you stated that it was about 
a week after you got your deed that Mr. Boynton 
wrote you a letter; are you not mistaken in that?

A. I may be, I don’t remember.
Q. Your bill sets up that the deed was recorded 

about the first of October, 1904, and your bill fur-
ther sets up the letter from Mr. Boynton to you 
dated December 2nd, 1904, is that the fact?



51

A. I cannot state accurately as to dates, you 
will have to get that all from the record, the record 
is undoubtedly correct.

Q. If your bill states what I have said to you 
is the statement of the bill correct, or your state-
ment correct?

A. Whatever the records say the dates of those 
checks and letters are, is correct,—whatever the 
bill says.

Q. Do you remember whether you signed the IO 
contract for the purchase of this property before 
or after Mrs. Boynton signed it?

A. Before, I think, I am not sure.
Q. And where was it you signed the contract?
A. In my office in New York.
Q. Was Mr. Bruen there at the time?
A. Yes, sir.
Q. And at that time did you give Mr. Bruen a 

check for $1 ,0 0 0 ?
A. Yes, sir. 2 0

Q. He was to bring that to Mrs. Boynton, was 
he not?

A. Yes, sir.
Q. What do you know, Mr. Starrett, about how 

the description in that agreement was made up ?
A. I don’t know anything about it. All I know 

is this,—I asked Mr. Bruen when he bought the 
papers in—he was a little indefinite about the 
frontage, he said it was over a hundred feet, and 
when he brought it in I said, this is the descrip- 
tion of this property, is it, and he said yes, and I 
opened it up and looked to see if the frontage was 
correct, and I remember saying to him, you just 
got over your hundred feet, it is one hundred feet 
and ten inches, and I said, now, this is a descrip-
tion of that property you showed me, and he said 
it is, and I signed it.

Q. How does the description in the agreement 
tally with the description in your deed?
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A. I am told it is the same.,
Q. Well, before you signed the agreement did 

you read over the description contained in the 
agreement?

A. No, sir.
Q. Well, you looked for the frontage only?
A. Yes, sir.
Q. Didn’t look for any depth at all?
A. Why, no, I didn’t. It is a very confusing 

i o and an unintelligible description.
Q. Did you see any atlas before you bought the 

property?
A. No, sir.
Q. Did you see any map of the property at all?
A. No, sir.
Q. I notice in the agreement that the property 

is to be conveyed subject to two mortgages of 
$14,000?

A. Yes, sir.
2 0  Q. Do you recall that?

A. Yes, sir.
Q. Were you to get any property, Mr. Starrett, 

in that conveyance that was not covered by these 
two mortgages aggregating $14,000?

A. I never inquired, I didn’t know anything 
about it. I was told there was that encumbrance 
on the property, as shown me, and I was satisfied 
myself that those were the facts, I mean to say, I 
took it for granted when those mortgages were 

3 0  shown me that they were the mortgages covering 
that property.

Q. Didn’t you understand, Mr. Starrett, that 
all o f the property that you were to get by this 
conveyance was to be mortgaged?

A. Why, I never gave it a thought.
Q. Well, what did that provision in this con-

tract convey to your mind?
A. It didn’t convey anything, because I didn’t

read it.
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Q. You didn’t read that at all?
A. No, sir.
Q. Did you have a search made on the prop-

erty, Mr. Starrett?
A. What do you mean by a search?
Q. Before you bought the property didn’t you 

have a search made?
A. I did not; I had a stipulation that I was to 

get a policy o f guarantee— a guarantee policy 
guaranteeing the title. io

Q. From whom?
A. From any responsible Guarantee company.
Q. You actually did get it from the Fidelity, 

didn’t you, downstairs?
A. I don’t remember the company I got it of.
Q. At the time when you were negotiating for 

this guarantee, did or did you not have a survey 
made?

A. I had no survey made until after I received 
Mr. Boynton’s letter. 2 0

Q. Did you have any dealings whatever with Mr. 
Boynton yourself ? '

A. No, sir.
Q. Did you have any dealings whatever with 

Mrs. Boynton yourself? *
A. No, sir.
Q. Will you indicate, Mr. Starrett, please, on 

the paste-board map just about to what point you 
built this curb yourself?

A. I indicated it once. .
Q. You did?
A. Yes, and I am not sure that is correct, it is 

just my recollection where that letter “ A ”  is.
Q. What I mean is from “  A ”  to what point did 

you build?
A. Bight to where the road begins to curve on 

each side.
Q. To about here (indicating) ?
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A. Yes, sir.
Q. Then with yonr permission I will indicate 

that by the letter “ B .”  Then you built the curb 
from point “ A ”  to “ B ” ?

A. Yes, sir.
Q. On both sides of the driveway?
A. I  think so.
Q. Have you attended personally to the investi-

gation of this title— did you make your arrange- 
IQ ments with the Fidelity yourself?

A. No, sir.
Q. To whom did you leave that matter?
A. Mr. Bruen.

B y  the C o u r t:

Q. Then you employed no one at all to look ¡after 
your interests?

A. No, s ir ; I  relied on the good faith of the par-
ties I  was dealing with.

2 0
F u r th e r  C r o s s :

Q. When you signed the agreement with Mr. 
Bruen or in Mr. B m en ’s presence, did you say 
anything to him about the land going back to the 
fence ?

A. No, sir.
Q. And at the time you received the deed where 

was the title closed ?
A. I don’t know.

3 0  Q. Were you present at the time the deed was 
delivered?

A. Was I? I don’t remember.

B y  the C o u rt:

Q. How did you get the deed?
A, I  think Mr. Bruen handed it to me; I know 

I sent my errand boy up to this building with the 
last money, I did not deliver it myself.
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F u r t h e r  C r o s s :

Q. What building, the Prudential building?
A. I think so, yesj sir.
Q. You didn’t appear personally yourself at all?
A. No, sir, never.
Q. And to whom did you send the money for 

the balance of the purchase price?
A. Mr. Bruen.
Q. Before you sent the money to pay the bal-

ance of the purchase price did you get any report 1 °  
from anybody or any company on the condition of 
the title?

A. No, sir.
Q. Well, as a matter of fact you did pay for this 

guarantee, didn’t you?
A. Yes, sir.
Q. Well, before you actually took the deed 

didn’t you ascertain how the title stood?
A. No.
Q. Did you ascertain who held these two mort- 2 0  

gages of $14,000?
A. I was told that the Petty Institute held $10,- 

000 and Judge Dill $5,000.
Q. Who told you that?
A. Mr. Bruen.
Q. Judge Dill held $4,000, you said $5,000.
A. $4,000, yes, that is right.
Q. At any time did you with Mr. Bruen or by 

yourself compare the metes and bounds, as stated 
in your agreement and deed with any map or sur- ?Q 
vey?

A. No, sir. Did you say, or any time since?
Q. No.

By the C o u r t :

Q. Up to the time of the receipt of the deed?
A. Yes, that is right.
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Further Cross:

Q, Who has paid the taxes on this disputed ter-
ritory since you got it?

The Court.— That doesn’t make any dif-
ference. .

Mr. Davis.—Withdrawn.

Q. That place, Mr. Starrett, from Harrison 
IO street westerly, is all laid out in grass, isn’t it, 

as far as the hedge?
A. Yes, sir.
Q. Anything but grass?
A. No, sir. May I say that that is the reason I 

looked at the deed to see that the hundred feet and 
ten inches was a correct dimension, because every 
other dimension was indicated when the property 
was shown me.

Q. I didn’t catch that last.
A. You asked me if there was any visible boun-

dary line between the property on the southerly 
side, and I said no, that that was the reason that 
when I took the deed I only looked for the front-
age, because that was the only boundary line that 
was left indefinite when I talked with Mr. Bruen.

Q. What were the other dimensions given by 
Mr. Bruen?

A. No dimensions given except the frontage. He 
said it was over a hundred feet front.

Q. Was that the only dimension he called your 
3° attention to ?

A. That is the only dimension he called my at-
tention to in feet and inches.

Q. That is all.
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Ed w a r d  E. B r u e n , sworn:

Direct exam ination by M r. G u ild :

Q. What is yonr business, Mr. Bruen?
A. Real estate and insurance.
Q. And where is it conducted*?
A. 25 Washington Place, East Orange.
Q. Yon acted as the agent for the sale of this 

property from the Boyntons to Mr. Starrett?
A. I did. 1 0

Q. When was the property first placed in yonr 
hands for sale?

A. Well, I think it was late in 1901 or early in 
1902, I don’t recall the date exactly.

Q. By whom was that commission given to yon?
A. The first time that the property came to my 

notice I think Mr. and Mrs. Boynton were going 
by the office and called in and wanted to know if I 
could sell their property. I said I would try, and 
it was at that time placed on my books. After 2 0  

that Mrs. Boynton called very frequently, and also 
did Mr. Boynton, to know what progress I was 
making. Late in the fall, I rather think it was in 
December, Mr. Newhouse came along, or Mrs. 
Newhouse came along and wanted to rent a house 
furnished for a season or longer, and while out 
driving she was attracted by the appearance of 
this house, and wanted to know if she could rent 
that house. Well, I said, I will go and see, and I 
went to the door and Mrs. Boynton first said she 3 0  

didn’t care to rent it, but later on, after talking a 
little while she said, well, let her see through the 
house, and we will see; as she wanted to talk with 
Mr. Boynton. And then I took, with her consent,
Mrs. Newhouse through the house, and later on 
rented it to them, in December, I think it was the 
seventh, for a year and four months, from Janu-
ary 1st, 1903, I think it was. Then later on we
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m a d e a n e w l e a s e f o r t h e p r o p e r t y, J a n u a r y 1 st, 

1 9 0 4, o r e a rl y i n J a n u a r y, 1 9 0 4, f o r o n e y e a r, a n d 

t h e n ------

Q. W i t h N e w b o u s el

A. W i t h N e w h o n s e a g ai n, a n d t h e n i n S e pt e m-

b e r o f t h a t s a m e y e a r 1 9 0 4, 1 s ol d t h e p r o p e r t y t o 

M r. S t a r r e t t.

Q. N o w, y o n h a v e g o n e a li t tl e t o o f a s t f o r m e. 

W h a t di m e n si o n s o f t hi s p r o p e r t y w e r e y o n a u-

I O t h o ri z e d t o s ell ?
A. T h e f r o n t a g e o n H a r ri s o n s t r e e t w a s p ut o n 

m y b o o k s, o n e h u n d r e d f e e t b y a d e p t h r u n ni n g 

b a c k t o t h e h e d g e, ------

M r. D a vi s. — W ell, n o w, i f t h e b o o k s a r e 

h e r e t h e y w o ul d p r o b a bl y s h o w b e s t w h at 

w a s o n t h e m.

A. ------ a n d f oll o w i n g t h e h e d g e ------

■ 2 0  M r. D a vi s. — I o bj e c t, i f y o u r H o n o r

pl e a s e.

B y  t h e C o u r t:

Q. Y o n a r e n o w s a yi n g w h a t w a s p u t o n y o u r 

b o o k s; i f y o u h a v e t h e b o o k s h e r e t h e y a r e t h e b e st 

e vi d e n c e ?
A. I h a v e n’ t a n y b o o k s, w e h a v e a c a r d s y st e m, 

a n d t h e c a r d s a r e d e s t r o y e d af t e r w e s ell t h e 

p r o p e r t y.
3 °  Q. Y o n h a v e n’ t a n y b o o k s c o n t ai ni n g t hi s m at-

t e r n o w ?
A. N o t hi n g m o r e t h a n t h e c a r d s y s t e m t h a t m y 

cl e r k w ri t e s u p af t e r I m a k e a r o u g h m e m o r a n-

d u m, h e fill s o u t o n t h e c a r d a n d pl a c e s i t i n m y 

c a r d c a s e.

Q. H a v e y o n t h a t c a r d ?

A. I t hi n k i t i s d e s t r o y e d.
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Mr, Guild,—No, I  have the card.

Witness.— Oh, have you got it, I  thought it was 
destroyed. I  looked it up this morning,

F u rther direct-:

Q. Is that the card you refer to (handing same 
to witness) I

A. That is it.
Q. Who gave you the instructions as to what JQ 

quantity of property would he sold at this place?
A. Why Tboth Mr. and Mrs. Boynton.
Q. And you say that they told you it would be a 

hundred feet on Harrison street?
A. Yes, sir..
Q. And what was the depth?
A. About one hundred and fifty feet, or run-

ning back to the hedge.
Q. And you made the memorandum accord-

ingly? 2 0

A. Yes, sir.
Q. And the card which you now produce is that 

memorandum?
A. Yes, sir,.
Q. Was that made by yen?
A. That was made by my clerk.
Q. Well, is that according to the instructions 

given you by Mr. and Mrs. Boynton?
A. That was made b y  my memorandum.
Q. And that was made when ? 3 ©
A. Well, as I say, early in 1901 or early in 1902.
Q* In the Newhouse lease was there any agree-

ment or option to purchase?
A. There was.
Q. Did you make any effort to sell the property 

to Newhouse?
A. I did.
Q. A t whose solicitation?
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A. Mrs. Boynton and Mr. Boynton.
Q. Did yon take Mr. Starrett through this 

property?
A. Yes, sir.
Q. Through the house and through the 

grounds ?
A. Mr. Newhouse consented to let us go 

through.
Q. Mr. Newhouse was living in the property at 

IO that time?
A. Yes, sir; we had no right to, by virtue of his 

lease, but he consented to take us through. His 
wife was ill at the time, and he set the hour, we 
had to be there in the morning before he went to 
New York.

Q. Well now, in showing Mr. Starrett the 
ground, did you define the property lines?

A. I did.
Q. In what way?

2Q A. I showed him the frontage of course which 
he could pace off if he wanted to, and I think we 
did, and then the depth, we went down along the 
hedge. Mr. Newhouse accompanied us.

Q. No, 1 merely want to know what you showed 
Mr. Starrett and told him?

A. I told him the property was bounded on the 
east by Harrison street, and the south by Doctor 
Stockton’s and on the west by the hedge, along the 
west of the hedge and following the hedge back to 

Q the stable and including the stable.
Q. And did you show him those boundary lines 

that you have spoken of?
A. Yes, sir.
Q. On the ground ?
A. Yes, sir.
Q. Now, there were some negotiations back and 

forth between Mr. Starrett and the Boyntons and 
yourself, as the medium, before you agreed upon 
a price?
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A. Yes, sir.
Q. And the price was finally agreed upon?
A. Yes, sir.
Q. After the price was agreed upon who did 

you see of the Boyntons?
A. Mr. Boynton.
Q. And you told him what?
A. I told him I had got an offer of $22,500, first 

I got an offer of $20,000, and then he said that 
he wouldn’t take that amount, and the next day io 
I got an offer, in the mean time from Mr. Starrett, 
of $22,500, which Mr. Boynton agreed to accept.

Q. Well, did the suggestion for the price of 
$22,500 come from  Mr. Boynton or from Mr. Star-
rett?

A. Mr. Boynton said he wanted $25,000, but he 
would split the difference and I got Mr. Starrett 
to consent to give him $22,500.

Q. So that the $22,500 was first suggested by 
Boynton? 2 0

A. Yes, sir.
Q. And then you took word back to Boynton 

that Mr. Starrett would pay that price?
A. Yes, sir.
Q. Who did you see?
A. Mr. Boynton.
Q. Where?
A. At my office.
Q. And was anything said to him about draw-

ing an agreement or papers in connection with the 3 0  

matter ?
A. I always draw a contract.
Q. Not what you always do; what was said?
A. I always, I say------
Q. I know, I haven’t any doubt you do it al-

ways, but I want to know what was said between 
you and Mr. Boynton?

A. I asked him for a description of the prop-
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erty, and he went home and brought me back a 
deed. I don’t recall who they were from, I think 
one from Mr. Boynton.

Q. He brought you two or three deeds'?
A. Brought me back two or three deeds and a 

title guarantee made by the Title Guarantee 
company.

Q. The Fidelity company!
A. Yes.

xo Q. And those papers were supposed to contain 
what!

A. A  description of the property.
Q. Well, did you ask him anything about that!
A. I asked him after he handed me the descrip-

tion, after he handed me the papers, I  asked him 
if that covered the property he was selling to Mr. 
Starrett, running back to and including, the 
hedge, and he said it did.

Q. Did you say to him that you would prepare 
2 0  the agreement!

A. Yes, sir.
Q. Did you prepare such a paper?
A. I drew a rough sketch and then------
Q. Bough sketch of what?
A. Of the property.
Q. Of the description?
A. Yes, from these papers, and then I had some 

other business for Mr. Beimer, and I took them to 
him and asked him if he would verify it, see that 

3 0  I had drawn it correctly, and Mr. Beimer went all 
over it for me, and said that covered the papers 
made out.

Q. That is the description you had prepared 
from the papers given you by Mr. Boynton in-
cluded all of the property described in those dif-
ferent papers?

A. Yes, sir. , . ,
Q. Now, when you prepared the description did
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you believe that it included the property up to 
the------

The Court.—No, that won’t do.

Q. After you had prepared the contracts what 
did you do with them first!

A. I took them to New York and secured Mr. 
Starrett’s signature.

Q. Did he ask you anything about the descrip-
tion in the agreement, as to what it contained!

A. He merely asked me if that covered the 
property that he was buying, and I said it did, 
and he made some remark about some times 
more or less guessing of frontage, and he didn t 
want to find, when he got the deed that he was 
five or ten feet short on his frontage.

Q. Mr. Starrett made you a payment!
A. Yes, sir.
Q. A  check payable to who!
A. To Mrs. Boynton.
Q. And you took that check to her!
A. Yes, sir.
Q. When!
A. That evening. I  telephoned over that I had 

returned from New York, and I went over to Mrs. 
Boynton’s house, and Mr. Boynton perused the 
contract carefully, and then told his wife to sign 
it, and showed her where to sign it.

Q. Who examined the contracts!
A. Mr. Boynton.
Q. And did Mrs. Boynton remark about the 

papers at all!
A. She never read it, not a word of it.
Q. Well, who advised her as to whether they

were correct!
A. Mr. Boynton.
Q. Did she ask him!
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A. He told her to sign,— said they were all 
right.

Q. Well, now, do you know whether the Fidel-
ity company passed upon the title?

A. Yes, sir; I gave them instructions to do so.
Q. For Mr. Starrett?
A. Yes, sir.
Q. And they gave yon a certificate, or gave him 

a certificate that the title was all right with the 
exception of those two mortgages, subject to 
which he was purchasing?

A. Yes, sir.
Q. Did you afterwards draw a deed, according 

to the description that was in the agreement for 
sale?

A. Yes, sir.
Q. And upon the delivery of that deed, about 

October 1st, 1904, Mr. Starrett paid the balance of 
the purchase money?

A. Yes, sir.
Q. Where was the deed executed?
A. Well, I don’t recall whether it was at my 

office or at their house.
Q. Before you as a commissioner?
A. Yes> sir.
Q. And was the deed left with you by the Boyn-

tons?
A. Yes, sir.
Q. When did you first learn that this disputed 

strip had not been included in the conveyance?
3° A. Why, I returned from New York one after-

noon, and my clerk said that Mr. Boynton had 
called; I don’t remember exactly the date Mr. 
Boynton called; and wanted to know if we would 
see Mr. Starrett and ask him if he would like 
to have that strip of ten feet on the rear of the 
Harrison street property, and on the southerly 
line leading to the stable, and my clerk expressed 
himself surprised and------
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Q. No, that won’t do. Did you see either Mr. 
or Mrs. Boynton about it?

A. No, sir.
Q. Did you write to them?
A. I wrote- Mr. Boynton upon hearing from Mr. 

S'tarrett.

Mr. Guild.—I don’t know whether that 
letter is o f any importance or not, only in 
that letter Mr. Bruen asked that they might 
correct the description conveying this strip, 
and they, in their answer, say they have 
never been asked to do so.

The Court.—Well, you can prove that.
Mr. Guild.—Have you that letter, Mr. 

Davis ?
(Letter produced.)

Q. I show you a letter written on one of your 
letter heads, dated January 5, 1905,, addressed to 
Charles B. Boynton, and seems to bear your sig- 2 0  

nature, and ask you whether that is the letter 
that you wrote?

A. I did.
Q. To Mr. Boynton, and to which you referred 

in your testimony?
A. Yes, sir.

Mr. Guild.—I would like to offer this 
letter.

Marked Exhibit C 2.

Cross examination by Mr. Davis:

Q. You have said that at the time this property 
was put on your books for sale that either Mr. 
or Mrs. Boynton told you that the depth was 
about 150 feet, is that what you said?

A. I don’t recall that I said exactly; when he 
placed it on the books, I think they made mention
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. that it ran back to the hedge, and they thought 
it was 150 feet deep.

Q. May I see that card?
A. (Same handed to counsel.)
Q. The card has no date, do you recall when 

this was made out?
A. I think it was late in 1901, or early in 1902, 

I don’t recall exactly.
Q. And in whose handwriting is it?

IO A. Mr. Keating’s, my clerk.
Q. Do you know when the second line was writ-

ten, about the size of the lot, it says 100 by about 
150 to and along hedge to stable; who wrote that?

A. Mr. Keating.
Q. Just look and see if it was written at the 

same time as- the rest of the card?

Mr. Guild.— Cannot Mr. Keating tell 
better about that?

20 Q. Well, do you know?
A. I don’t know I am sure. I gave him a mem-

orandum. This is all in his own hand writing and 
was done at the time I gave him the memorandum.

By Mr. Guild:

Q. Did you see him write it?
A. N o; we have property coming in all the time 

and I make memoranda and hand it over to him.

IOJ Further Cross:

Q. You first thought this card had been de-
stroyed?

A. Yes, sir.
Q. When did you discover that it hadn’t been 

destroyed? '
A. I looked for it this morning.
Q. You got it this morning?
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A. I looked for it this morning.
Q. When was it you discovered it to give it to 

Judge Guild?
A. I don’t know.
Q. Do you remember when it was you first 

handed it to Mr. Guild?
A. When the case was first started.
Q. How often did Mrs. Boynton call at your 

office?
A. Very frequently. 1 0

Q. Well, by that you mean once in how many 
weeks or months?

A. Three or four times a month.
Q. Now was it she or her husband that told you 

this thing was a hundred and fifty feet deep ?
A. Why I heard it from both of them.
Q. On what occasion?
A. On what occasion?
Q. On what occasion, yes?
A. Why nothing more than when we were 2 0  

speaking about the property originally, and also 
when we were discussing it I don’t recall any par-
ticular time.

Q. You drew the contract after submitting the 
description to Mr. Reimer?

A. Yes, sir.
Q. And at that time did you have this card on 

file?

A. Yes, that has been on file ever since we had 
the property on our books. ' 3 0

Q. When you went to Mr. Reimer did you tell 
him this property was to go back to the hedge?

A. I don’t recall, I don’t think I did.
Q. Well, that hedge was considered by you 

quite an important matter, to get property back 
to the hedge, wasn’t it?

A. The only time I used the hedge was in show-
ing the property in speaking of the depth of the
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p r o p e r t y  w e  a lw a y s  s a y  b a c k  to  t h a t  h e d g e , or 

b a c k  to  t h a t  b u i ld in g .

Q . W h e n  y o u  w e n t  to  M r . R e im e r  d id  y o u  g iv e  

h im  a n y  in s t r u c t io n s  w h a t e v e r  in  c h e c k in g  u p  the 

s u r v e y  to  th e  e f f e c t  t h a t  t h is  p r o p e r t y  w a s  to  go 

b a c k  to  t h e  h e d g e ?

A .  N o , s ir .

O b je c t e d  to  a s  m is le a d in g ,  

i o  »
Q . D i d  h e  m e n t io n  th e  d e s c r ip t io n  w h ic h  w a s  

p u t  in  th e  a g r e e m e n t ?  I  u n d e r s t a n d  t h a t  M r. 

R e im e r  m a d e  u p  t h a t  d e s c r ip t io n .

A .  I  h a d  s t a r t e d  i t  a n d  d r a w n  i t  u p  r o u g h ly  a n d  

I  t o o k  i t  to  M r . R e im e r  a n d  a s k e d  h im  i f  h e  w o u ld  

n o t  v e r i f y  m y  d e s c r ip t io n ,  a n d  I  g a v e  h im  th e 

d e e d s  a n d  w h a t  p a p e r s  h a d  b e e n  g iv e n  to  m e  b y  

M r .  B o y n t o n .

Q . Y o u  d r e w  t h e  c o n t r a c t  y o u r s e l f ?

20  A .  Y e s ,  s ir .

Q . A n d  y o u  n o t ic e  in  t h e  c o n t r a c t  t h a t  th e  d e p th  

t h a t  y o u  s a y  w a s  to  b e  b y  y o u r  c a r d  o n e  h u n d re d  

a n d  f i f t y  f e e t  i s  s t a t e d  p r e c i s e ly  a t  o n e  h u n d re d  

a n d  f o r t y  f e e t ?
A .  Y e s ,  s i r ,  I  n o t ic e d  t h a t  a f t e r w a r d s ;  a t  th e 

t im e  I  d id n ’t  g iv e  i t  a  th o u g h t .

Q . N o w , h o w  lo n g  a f t e r  w a s  i t  M r . B r u e n ,  th a t  

y o u  n o t ic e d  t h a t ?
A .  I  d o n ’t  r e m e m b e r ;  n o t  u n t i l  m y  a tte n tio n  

3 °  w a s  c a l le d  to  i t  b y  M r . S t a r r e t t .
Q . W h e n  M r .  B o y n t o n  b r o u g h t  y o u  th e s e  p a -

p e r s  f r o m  w h ic h  y o u  m a d e  u p  th e  d e s c r ip t io n  in  

t h is  a g r e e m e n t ,  d id n ’t  h e  t e l l  y o u  t h a t  th e  p r o p  

e r t y  d e s c r ib e d  in  t h is  g u a r a n t e e  t h a t  h e  h a n d e d  

y o u ,  a n d  in  a  c e r t a in  d e e d , w a s  th e  p r o p e r t y  th a t  

h e  w a g  s e l l in g  o r  h is  w i f e  w a s  s e l l in g ?   ̂ _

A .  I  a s k e d  h im  t h e  q u e s t io n  ; I  a s k e d  h im  i f  i t  

c o v e r e d  a l l  th e  p r o p e r t y .
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Q. W h a t  d id  h e  s a y ?

A .  H e  s a id  i t  d id .

Q .W e ll ,  n o w , w o n ’t  y o u  j u s t  s t a t e  th e  c o n v e r -

sa t io n  t h a t  t o o k  p la c e  b e t w e e n  th e  tw o  o f  y o u ,  

then a n d  t h e r e ?

A .  W e l l ,  I  d o n ’t  r e m e m b e r  w h a t  w e  d id  t a lk  

a b o u t, w e  t a lk e d  a b o u t  e v e r y t h i n g  t h a t  p e r t a in s  

to th e  s a le  o f  a  p ie c e  o f  p r o p e r t y .

Q. I  m e a n  w it h  r e g a r d  to  t h is  p a r t i c u l a r  t r a n s -

a c tio n ?  xo

A . N o t h in g  m o r e  t h a n  w h e n  h e  b r o u g h t  th e  p a -

p e rs  in  h e  s a id  t h a t  w a s  a l l  th e  p a p e r s  h e  h a d , 

c o v e r in g  th e  p r o p e r t y ;  a n d  t h a t  i s  th e  r e a s o n  I 
a sk e d  h im  i f  i t  c o v e r e d  th e  p r o p e r t y  w e  w e r e  s e l l -

in g  to  M r . S t a r r e t t  a n d  h e  s a id  i t  d id .

Q. Y o u  g a v e  h im  a  r e c e ip t ,  d i d n ’t  y o u ,  a t  t h a t  

tim e?

A . I  d o n ’ t  r e c a l l .

Q. I  s h o w  y o u  a  p a p e r ,  o r  a  r e c e ip t  w r i t t e n  o n  

y o u r  l e t t e r  h e a d , u n d e r  d a t e  o f  S e p t e m b e r  20 , 2 o  

1904, i s  th e  s ig n a t u r e  to  t h a t  r e c e ip t  y o u r  s ig n a -

tu re  ?

A .  Y e s ,  s ir .

Q. N o w , w i l l  y o u  r e a d  t h a t ?

A .  ( R e a d in g )  “ R e c e iv e d  f r o m  H a r r i e t  G . 

B o y n to n  d e e d  d a t e d  J u l y  8, 1889  f r o m  S a r a h  L .  

P a lm e r  a n d  A l b e r t  W .  P a lm e r ,  h e r  h u s b a n d , a ls o  

c e r t i f ic a te  o f  g u a r a n t e e  o f  th e  F i d e l i t y  T i t l e  &  

T r u s t  C o m p a n y ,  N e w a r k ,  N . J . ,  c o v e r in g  th e  p r o p -

e r t y  k n o w n  a s  N o . 73  H a r r i s o n  s t r e e t ,  E a s t  O r -  

a n g e , N . J .  E d w a r d  E .  B r u e n . ”

Q. T h o s e  w e r e  th e  o n ly  p a p e r s  y o u  r e c e iv e d  

f r o m  M r .  B r u e n  ?

A .  I  p r e s u m e  so .

Q . Y o u  s a y  r e c e iv e d  f r o m  M r s .  B o y n t o n ,  a s  a  

m a tte r  o f  f a c t  y o u  r e c e iv e d  th e m  f r o m  M r . B o y n -

to n ?

A .  I  r e c e iv e d  t h e m  f r o m  M r .  B o y n t o n ,  b u t  

th e y  w e r e  in  M r s .  B o y n t o n ’ s n a m e .
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Q . T h o s e  w e r e  t h e  t w o  p a p e r s  y o u  s u b m i t t e d  

t o  M r . R e i m e r ?

A . Y e s , s i r .

Q . W h a t  d i d  y o u  s a y  t o  M r . S t a r r e t t  a b o u t t h e 

e n c u m b r a n c e s o n  t h e  p r o p e r t y ?

A . I  t o l d  h i m  t h a t t h e r e  w e r e  t w o  m o r t g a g e s  o n 

t h e p r o p e r t y  a g g r e g a t i n g . $ 1 4 ,0 0 0 .

Q . O n  w h a t p r o p e r t y ?

A . O n  t h i s  H a r r i s o n  s t r e e t p r o p e r t y .

x o Q* W e l l, o n  t h e  p r o p e r t y  t h a t h e  w a s  b u y i n g , 

o r  t h e  p r o p e r t y  t h a t r u n  b a c k  t o  t h e  h e d g e , o r 

w h a t p r o p e r t y ?

A . T h e  p r o p e r t y  h e  w a s  b u y i n g .

Q . W e l l, d i d  o r  d i d  y o u  n o t t e l l h i m  t h a t h e 

w a s  b u y i n g  a l l t h e  p r o p e r t y  t h a t w a s  m o r t g a g e d ?

A . N o , I  d i d  n o t.

Q . W e l l, w h a t d i d  y o u  s a y  t o  h i m  w i t h  r e g a r d  

t o  t h e  p r o p e r t y  t h a t h e w a s  b u y i n g  a s  r e l a t e d  t o 

t h e  p r o p e r t y  c o v e r e d  b y  t h e  m o r t g a g e s  ?

2 Q  A . I  d o n ’ t r e c a l l a n y t h i n g  o f t h a t s o r t , I  d o n ’ t 

t h i n k  t h a t h e s h o w e d  m u c h  i n t e r e s t o f h o w  m u c h 

m o r t g a g e  t h e r e  w a s  o n i t.  H e  s a i d  h e w o u l d  li k e 

t o  t a k e  u p  t h e  m o r t g a g e s  i f  t h e r e  w e r e  a n y  o n 

t h e  p r o p e r t y .

Q . W a s  M r . S t a r r e t t  t o  g e t a n y  p r o p e r t y  t h a t 

w o u l d  b e f r e e  a n d  c l e a r ?

A . T h a t  w a s  n e v e r  d i s c u s s e d .

Q . W e l l, t h e  u n d e r s t a n d i n g  b e t w e e n  y o u  a n d  

h i m  w a s  w h a t w i t h  r e g a r d  t o  t h a t , t h a t h e w a s o r 

w a s  n o t ?

■ °   A . I  w a s  t o  h a v e  a t i t l e  g u a r a n t e e  m a d e , a n d 

w h e n  w e  w e r e  r e a d y  f o r  h i m  h e  w o u l d  g i v e  m e 

t h e  b a l a n c e  o f t h e  m o n e y .

Q . D i d  M r . S t a r r e t t  l e a v e  t o  y o u  t h e  m a t t e r o f 

t h e  e x a m i n a t i o n  o f t h e  t i t l e ?

A . Y e s , s i r .

Q . A n d  d i d  h e  l e a v e  t o  y o u  t h e  m a t t e r  o f g e t t i n g  

o r n o t g e t t i n g  a  s u r v e y ?
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A* A  s u r v e y  n e v e r  w a s  m e n tio n e d .

Q. D i d n ’t  th e  F i d e l i t y  T r u s t  C o m p a n y  a s k  y o u  

i f  y o u  w a n t e d  a  s u r v e y ,  a n d  d i d n ’t  y o u  w a i v e  i t ?

M r .  G u i l d .— I s  t h a t  c r o s s  e x a m in a t io n ?

A . I  d o n ’t  r e m e m b e r  th e  c o n v e r s a t io n  w it h  th e  

F id e l i t y  p e o p le  ; t h a t  i s  a  m a t t e r  o f  r e c o r d ,  a n y -
how .

Q. Y o u  h a d  in  y o u r  p o s s e s s io n ,  M r .  B r u e n ,  

d id n ’t  y o u ,  a s  to  t h is  n u m b e r  73  H a r r i s o n  s t r e e t ,  

d id n ’t  y o u  h a v e  in  y o u r  p o s s e s s io n  a n  a t l a s  s h o w -

in g  w h a t  73  H a r r i s o n  s t r e e t  w a s ?

A .  Y e s ,  s ir .

Q . H a v e  y o u  t h a t  h e r e ?

A .  Y e s ,  s ir .

Q. W i l l  y o u  p r o d u c e  i t ?

A .  Y e s ,  s ir .

Q. N o w , a s  s h o w n  o n  t h e  A t l a s ,  w h a t  a r e  th e  

d im e n s io n s  o f  73  H a r r i s o n  s t r e e t ?

O b je c t e d  t o ;  w it h d r a w n .

i o

20

Q. D id  y o u ,  M r . B r u e n ,  in s p e c t  t h is  A t l a s  y o u  

h a v e  b e f o r e  y o u  a t  a l l ,  in  y o u r  d e a l in g s  w it h  M r . 

S 'ta r r e tt ,  f o r  th e  p u r p o s e  o f  g e t t i n g  th e  d im e n -

s io n s  o f  t h a t  p r o p e r t y ?

A .  N o , s ir .

Q . W h e r e  w a s  i t  t h a t  y o u  g o t  th e  n u m b e r  73 
H a r r is o n  s t r e e t ?

A .  G iv e n  to  m e  b y  b o t h  M r . a n d  M r s .  B o y n t o n .  3^

Q. A n d  h o w  d id  y o u  k n o w , w h e n  y o u  g a v e  t h is  

r e c e ip t  t h a t  t h e s e  t w o  p a p e r s  d id  c o v e r  th e  p r o p -

e r t y  73  H a r r i s o n  s t r e e t ?

A .  T o o k  M r .  B o y n t o n ’s w o r d  f o r  i t .

Q . D id  y o u  n o t  in s p e c t  t h a t  A t l a s  M r .  B r u e n ,  

b e fo r e  t h e  c o n t r a c t  w it h  M r . S t a r r e t t  w a s  m a d e ?

A . I  d o n ’t  r e c a l l  f u r t h e r  t h a n  m y  a t t e n t io n  w a s
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c a l le d  to  th e  A t l a s  a f t e r  M r . B o y n t o n  m a d e  the 

m a r k s  o n  t h e r e ,  o r  o u t l in e d  th e  p r o p e r t y .

Q . W h e n  w a s  t h a t ?

A .  T h a t  w a s  t h e  m o r n in g  t h a t  I  h a d  M r . S ta r -  

r e t t  o v e r  to  t h is  h o u s e .

Q . W e l l ,  th a^  w a s  b e f o r e  t h e  c o n t r a c t  w it h  M r. 

S t a r r e t t  w a s  s ig n e d ,  w a s n ’t  i t ?

A .  Y e s ,  s ir .

Q . T h e n  d id  y o u  s h o w  th e  A t l a s  to  M r .  S t a r r e t t

IO o n  t h a t  o c c a s io n ?

A .  N o , s ir .

Q . W e l l ,  y o u  lo o k e d  a t  i t  y o u r s e l f  o n  t h a t  o cca -

s io n , d i d n ’t  y o u ?

A .  M y  a t t e n t io n  w a s  c a l le d  to  i t  b y  m y  c le r k  

w h e n  I  r e t u r n e d ,  h e  s a id  M r . B o y n t o n  h a d  b ee n  

in  a n d  h a d  o u t l in e d  th e  p r o p e r t y  in  r e d  in k , a n d  

a ls o  o u t l in e d  in  le a d  p e n c i l  w h e r e  t h e  s h r u b b e r y  

o r  h e d g e  w a s .

Q . A t  t h a t  t im e  d id  y o u  lo o k  a t  t h e  a t la s ?

20 A .  Y e s ,  s ir ,  b u t  n o t  f o r  a  d e s c r ip t io n .  I  w e n t 

e n t i r e l y  b y  th e  p a p e r s  t h a t  h e  g a v e  m e .

Q . T h e  t a lk s  w i t h  M r . B o y n t o n  b e f o r e  th e  s ig n -

i n g  o f  th e  c o n t r a c t ,  w h e r e  d id  t h e y  t a k e  p la c e ?

A .  A t  m y  office.
Q . W e r e  t h e y  n o t  c a r r i e d  o n  o v e r  th e  ’p h o n e ?

A .  A  g r e a t  d e a l  o f  t a l k  w a s  o v e r  th e  ’p h o n e .

Q . A n d  t h e  t a l k  a t  w h ic h  th e  $22,500  w a s  a g r e e d  

u p o n , w a s  t h a t  a t  y o u r  o ffice  o r  o v e r  th e  te le -

p h o n e ?
30 A .  I  r a t h e r  t h in k  t h a t  w e  t a lk e d  t h a t  e v e n in g , 

a n d  M r . B o y n t o n  c a m e  o v e r  to  m y  o ffice  th e  n e x t  

m o r n in g .
Q . W h e n  h e  c a m e  o v e r  to  th e  o ffice  th e  n e x t  

m o r n in g  d id  h e  s a y  h e  h a d  s e e n  M r s .  B o y n t o n  

a n d  t h a t  s h e  a g r e e d  to  t a k e  t h a t  f ig u r e ?

A .  N o , h e  d i d n ’t  s a y  t h a t ,  b u t  I  t o o k  t h a t  f o r  

g r a n t e d  t h a t  h e  h a d .
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Q. You never had Mr. Starrett meet Mr. and 
Mrs. Boynton at all, did you?

A. No, sir.
Q. Now, where was it that the title was closed, 

that the deed was delivered ?
A. Fidelity Trust Company.
Q. Were Mr. and Mrs. Boynton here at the 

time?
A. No, sir.
Q. Where was it they delivered to you the deed io  

and you delivered to them the check?
A. I am quite sure that the acknowledgment 

was taken that morning at my office, if my mem-
ory serves me right, it was taken—they gave me 
the deed and I was to get a certified check payable 
to Mrs. Boynton, which I did, and delivered it to 
her.

Q. What precautions, if any, did you take in 
the matter of the examination of this title to find 
out whether or not the property described in this 2 0  

agreement and deed ran back to the hedge ?
A. Nothing further than from the very start I 

thought Mr. Starrett was buying back to the 
hedge, never knew anything different until my at-
tention was called to it.

Q. I understand you to say you didn’t call Mr. 
Reimer’s attention to that fact, that Starrett was 
buying hack to the hedge, at the time he checked 
up his description?

A. No, sir, I don’t think I mentioned it, 3 °
Q. You knew, did you not, Mr. Bruen, that the 

premises No. 1 Beryn street facing on Beryn 
street were owned by the Boyntons?

A. Yes, sir.
Q. And you knew at the time of the contract 

with Mr. Starrett what the dimensions of that 
property were, didn’t you?

A. No, sir, I did not.
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Q. Didn’t yon appraise it for Mr. Boynton in 
1903, and give him the dimensions !

A. I believe I did.
Q. And in that paper and letter of April 29, 

1903, did yon not state what the dimensions were!

Objected to.
(Question withdrawn.)

IO Q. At the time you drew up the contract 
and the deed, did you know of the dimensions of 
this property on Harrison street as contained on 
this card!

A. Only as I recalled at the time. I depended 
fully upon the description of the papers that were 
handed to me; I didn’t think of the card, I didn’t 
think it was necessary.

Q. On the morning of the Starrett transaction 
did you say anything to Mrs. Boynton about the

2 0  fence or the hedge!
A. No, sir.
Q. Or to Mr. Boynton!
A. No, sir, further than the question that I 

asked when he brought me in the papers, if that 
covered all the property back to the hedge, which 
he was selling to Mr. Starrett, and he said it did.

Q. I understand you to say when he brought 
you in these two papers you asked him if that cov-
ered all the property back to the hedge!

3 0  A. Yes, sir.
Q. Didn’t you tell Mr. and Mrs. Boynton when 

the contract was signed that Mr. Starrett bought 
this property on your personality!

A. No, I don’t recall that.
Q. When Mr. Starrett signed the contract did 

you read him the description at all of the prop-
erty!

A. W ho!
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Q. Mr. Starrett, when he signed the contract, 
did you read to him the metes and bounds ?

A. No, sir.
Q. What did you tell him?
A. Told him there was the contract covering 

the property that I had shown him, and he signed 
it. He was very busy.

Q. Now did Mr. Starrett authorize you not to 
have a survey made?

A. No, sir, a survey was never mentioned. IO
Q. That is all.

W il l ia m L. K e at in g , sworn.

Direct exam ination by M r. G u ild :

Q. You are a clerk in the office of Edward E. 
Bruen?

A. Yes, sir. 2 0

Q. At East Orange?
A. Yes, sir.
Q. I show you a card, on the top line, street, 

Harrison; No. 73; and bears the name Harriet Gr. 
Boynton, and ask you what that card is ?

A. Well, I made it.
Q. No, I  merely ask you what it is.
A. Why, listing the property No. 73 Harrison 

street for sale.
Q. Is it part of the system of card listing you 3 0  

have in Mr. Bruen’s office?
A. Yes, sir.
Q. Who filled up the matter that appears in ink 

• in this card?
A. I  filled it up.
Q. Do you know when?
A. Well I don’t remember the exact date, but 

it maybe about around the latter end of 1901, or 
early part of 1902.
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Q. And from where did you get the data?
A. Mr. Bruen gave me a memorandum.
Q. And did you copy the memorandum?
A. I did.
Q. Literally, on this card?
A. Yes.
Q. I call your attention particularly to the size 

of the lot and ask you to read what it says?
A. 100 by 150 and along hedge to stable, 

xo Q. I ask you whether you wrote the words “ and 
along hedge to stable”  at the time you wrote the 
other ?

A. I did.
Q. Has there ever been any change made in 

that card from the time you wrote it to the pres-
ent time?

A. No, sir, only one time, I suppose, changed 
this here from 30 to 25.

Q. You mean $30,000 to $25,000 difference in 
2 0  the change of price?

A. Yes, sir.
Q. The change is made in your figures as well?
A. Yes, sir.
Q. You made that change pursuant to whose 

direction?
A. Mr. Boynton was in the habit of calling in 

the office quite often, and they were very anxious 
about selling the property.

Q. No, I merely ask you who directed the 
3Q change?

A. I think probably it was him.
Q. Mr. Boynton?
A. Yes.

Mr. Guild.—I offer this card in evidence.
Marked Exhibit C 3.
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By Mr. D a v is :

Q. Mr. Keating, did yon nse two kinds of pens 
at the time you wrote this card?

A. No.
Q. Will yon just notice, please, and see if the 

writing on the first three lines is not of a finer 
character than the writing on the rest of it?

A. Well, it appears that way, but if  you will 
notice on the line under it is also fine; o f course 
it is a little smaller, but it has been written by 1 0  

the same pen.
Q. Well, how do you account for that, that a 

few lines are so much finer than the balance ?
A. Well, that would be accounted for—if the 

pen should carry a little of the card board with 
it, that would make heavy lines.

Q. Well, what actually took place as to whether 
it carried the card board or not; why was the 
lower part o f the card in heavier hand writing 
than the upper part?

A. I cannot account for that, I  am sure.

Further direct ex a m in a tio n :

Q. There is an Atlas on the desk in front of 
you; to whom does that belong?

A. To Mr. Bruen.
Q. And used in his office?
-A. Yes.
Q. Will you turn to that map of this Atlas that 

shows properties on Harrison street, East Or-
ange?

A. It is right here.
Q. Now on Plate 7, this property of Mr. Star- 

rett’s is shown as being on the west side of Har-
rison street, is that right?

A. That is right.
Q. I call your attention to a lead pencil line 

starting from the north side of Beryn street run-
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ning north and then again west, stopping at a red 
line, and ask you who made that lead pencil mark?

A. Mr. Boynton.
Q. Was it made in your presence?
A. Yes, sir.
Q. And under what circumstances and when!
A. On September 19, 1904, Mr. Boynton called 

into the office and told me that Mr. Bruen and 
another gentleman was around at No. 73 Harri- 

j o son street looking at it, and this other gentleman 
was a prospective buyer. I  told him I didn’t 
know anything about it, but he told me that Mr. 
Bruen had called him up over the telephone that 
morning, and said that they were coming that 
morning, and he said he looked out the window 
and saw them there, so he hurried down in order 
to give me any details or any information he 
could to help out, on the lines of the property, and 
he seemed to make his clearest point on this end, 

2 0  on this side—he said that originally that, this 
property------

B y  the C ou rt:

Q. On this side. On what corner with reference 
to the points of the compass?

A. Well, it would be on the northerly line.
Q. On the northeast corner?
A. Yes, sir; that originally this property con-

tained about seventy-five feet front, but he later 
3 0  bought twenty-five feet from Palmer, and that that 

was a point that he wanted to make clear, so I 
told him the better thing to do would be to out-
line it on the atlas; so he started on this side here 
(indicating).

Q. On this side here; now just mark that point. 
On this side here which I mark with a cross ?

A. Yes, he started here, making the lehd pencil 
line along the hedge. He said the hedge------
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Q. Well, on the westerly side?
A. That would be on the westerly side of the 

lot, and then going west along this line.
Q. In a westerly 'direction to------
A. In a westerly direction to this point.
Q. And that is where?
A. Well, here is a stable.
Q. Yes.
A. To this point.

i o
F u rth er D ir e c t :

Q. That is in lead pencil ?
A. In lead pencil, and he started it by saying, 

it is understood the line is to the hedge. Then 
he took the red ink which was right near him on 
the deck and lined along as you see here, saying,
I will make this more prominent, as Mr. Starrett 
wanted to be clearly understood by him, he is 
getting one hundred feet front. Well, it was a 
trifle over, you will notice here, the lead pencil, 
and followed it on here, and then over and then 
back. I told him I would call Mr. Bruen’s atten-
tion to it, upon his return.

Q. Now the name of Albert W. Palmer is shown 
on this map within the lines that you have spoken 
of?

A. Yes, sir.
Q. The name being crossed out with lead pen-

cil? ;  3 0

A. Yes.
Q. Who did that?
A. Mr. Boynton.
Q. On a lot immediately north of the rear line 

of the lot fronting on Harrison street there seems 
to have been indicated a building which has lead 
pencil marks on it?

A. Yes.



80

Q. Then still further to the north and a little 
further back from the street is a drawing of a 
building, at least, lies not quite square, I  mean a 
little longer than wide; now I will ask you who 
made those changes?

A. Mr. Boynton.
Q. What did he say when he did it?
A. Now, this house here------

IO B y  the C o u rt:

Q. Well, this house to which Judge Guild has 
just referred. Go on.

A. Was marked out by Mr. Boynton claiming it 
should be here.

F u r th e r  D irect:

Q. It should be where the lead pencil-------
A. Where the lead pencil lines you see are.
O. Further back and more to the north?

20
A. Just.
Q. That is the four straight lines I have re-

ferred to?
A  Yes, sir.

B y  the C o u rt:

Q. I suppose what you mean to say is, or what 
he meant to say was that that property was not 
correctly indicated on the map, is that what you 

3° mean?
A. Yes, sir, that is what he meant and that was 

his idea.

F u r th e r  D irect:

Q. Well, as a matter of fact the house that he 
has—we will say scratched out— the house that he 
scratched out with lead pencil, originally stood
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close and partly over this red line, is not that 
so?

A. He didn’t explain it that way.
Q. Where does the building stand now?
A. About as he has it.
Q. About as he had drawn these four lead pen-

cil lines ?
A. Yes, sir.
Q, Now, with reference to the time the contract 

for the sale of this property was drawn between io  
the Boyntons and Mr. Starrett was it that Mr. 
Boynton was at your office and made those charges 
on this atlas?

A. The day he called Mr. Bruen and the gentle-
man was up looking at the property for the first 
time, and the contract was signed; that was on the 
19th’ of September, 1904, and the contract was 
signed on the 2 0 th or 2 1 st of the same month, ao

day or so afterwards.
Q. Do you know why Mr. Boynton didn’t con- 2 0  

tinue the use of the lead pencil that he started 
with in defining the property lines?

A. Only in this way,—he started by saying, this 
is the hedge, which is understood is the dividing 
line between my Beryn street property and 73 
Harrison street, and he followed it around in 
that way, and then took up the red ink and started 
off to make this more prominent, as he had ac-
quired that later, that is, after he bought the 
original property. 3°

Mr. Guild.— I would like to offer that 
Atlas in evidence, or that much of it which 
contains this plate 7.

Marked Exhibit C 4.

Cross examination by Mr. Davis:

Q. Mr. Keating, what time of the day was this 
talk with Mr. Boynton?



A. About 8.30 in the morning, between eight 
and eight thirty.

Q. How was the knowledge conveyed to you that 
Mr. Bruen and Mr. Starrett were up at the Har-
rison street house?

A. By Mr. Boynton.
Q, Will you repeat or state what Mr. Boynton 

said to you when he drew the pencil mark on the 
westerly side of this property and on the souther-
ly side?

A. He said, this is the hedge or dividing line 
between my Beryn street property and No, 73 
Harrison street and continued running parallel 
with the driveway.

Q. And what did he state to you when he made 
the red ink lines around the whole of the prop-
erty?

A. He mentioned that he thought it would be 
well to make that line prominent.

Q. Did he say for what reason?
A. Well, only in order for us to bring it very 

clearly to Mr. Starrett that he was getting one 
hundred feet front, and not seventy-five, as out-
lined on the original map.

Q. Now, the line you understood that he wanted 
to make prominent was the red ink line or the 
pencil line?

A. The red ink line.
Q. And he particularly called your attention 

to the frontage that Mr. Starrett was buying?
A. Yes.
Q. And what conversation, if  any, did he have 

with you as to the depth ?
A. To the hedge.
Q. Well now, to the hedge doesn’t mean any-

thing. I am asking you what conversation did 
he Have with you, if any, with regard to the 
depth ?
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A. He merely referred to the hedge as being 
the dividing line between the two properties, and 
Mr. Starrett would buy to that, if  he bought at all.

Q. Why didn’t you tell Judge Guild that when 
he asked you, that Mr. Boynton told you that Star-
rett was going to buy to the hedge?

A. I don’t remember it.
Q. Are you positive, Mr. Keating, that Mr. 

Boynton told you at that time that Mr. Starrett 
was to buy the hedge? 1 0

A. He outlined it on this map.
Q. I am asking you what he said, not what he 

did, but what he said?
A. He said the hedge was the dividing line, 

and he came in for the purpose of giving us the 
exact lines on the map.

Q. That is all he said, is it?
A. Yes, and he outlined it in the way it was 

stated here.
Q. Then he didn’t say, as you said a moment 2Q 

ago, that Mr. Starrett was buying to the hedge, 
he simply told you that the hedge was the divid-
ing line between the two properties?

A. Well, if Mr. Starrett bought at all he would 
buy what he outlined on the map.

Q. Never mind what he did do, I  am asking you 
what Mr. Boynton told you?

(Question repeated.)
A. Yes.

Re-direct exa m in a tio n :

Q. Let us know a little more about this. You 
have given two or three different versions, under 
the clever manipulation of Mr. Davis. Did or did 
not Mr. Bioynton say that the property would go 
to the hedge, if Mr. Starrett bought it?

A. He did.
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F u r th e r  cross exa m in a tio n :

Q. When did he say that?
A. On the morning that he called.
Q. Give me his words, please?
A. He said the exact lines of this property is, 

running along the hedge here, with his lead pencil, 
and then outlining the whole thing over the L 
shape and back to and around—back to the hedge, 
if  he buys. It was with that purpose he called in 

1 o to give us the lines.
Q. Did Mr. Boynton at that time, as a matter 

of fact mention to you the name of Starrett?
A. I think he did, I am not positive; he referred 

to him as the gentleman at the place with Mr. 
Bruen.

Q. I am asking you if he mentioned the name 
of Starrett?

A. I don’t recall that.
Q. Well, then if you don’t recall that, why do 

2 0  you say that Mr. Boynton did mention the name of 
Starrett?

A. Well, I meant to say that he referred to the 
prospective buyer; I  am not sure whether he 
knew Mr.' Starrett by name then or not.

Q. Well then, a moment ago, in quoting Mr. 
Boynton as mentioning the name of Mr. Starrett, 
you say now that you don’t know whether he 
mentioned his name or not, is that so ?

A. That is so.
3 0  Q. Why then, a moment ago, did you say that 

Mr. Boynton did mention the name of Starrett?
A. I think I mentioned that Mr. Boynton told 

me Mr. Bruen and a gentleman was then looking 
at the property.

Q. That is what you want to be understood as 
saying now?

A. Yes.
Q. Then if  you have testified that Mr. Boynton
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on that occasion mentioned to you the name of 
Mr. Starrett, you are mistaken, are you not?

A. I am, yes.
Q. Then he didn’t say, as you said a moment 

ago, that Mr. Starrett was buying to the hedge, 
he simply told you that the hedge was the dividing 
line between the two properties? That is a 
question which was asked you and was your an-
swer to that question correct?

A. That he was buying to the hedge? io
Q. ‘ ‘ Then he didn’t say as you said a moment 

ago, that Mr. Starrett was buying to the hedge, 
he simply told you that the hedge was the dividing 
line between the two properties?”  And your an-
swer to that was, “ Yes.”  Was that former an-
swer correct, to that question?

A. That he was buying to the hedge.
Q. You understand the question, Mr. Keating, 

don’t you?
20Mr. Guild.— That is his answer.

Mr. Davis.—No, it is not.

A. He told me he was buying to the hedge.
Q. You say now that he told you that he was 

buying to the hedge?
A. That he was buying to the hedge.
Q. Why, then a moment ago did you say that 

he didn’t tell you that he buying to the hedge, 
and that simply the hedge was the dividing line 
between the two properties? 3°

A. I misunderstood your question.

Re-direct examination:

Q. Did you know that Mr. Starrett was at the 
property at the time Boynton called to see you?

A. I don’t think I did know the gentleman’s
name.
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Q. You knew there was a gentleman there?
A. I knew there was a gentleman there only 

from what Mr. Bioynton told me; I hadn’t seen 
Mr. Bruen at all.

Q. That is all.

Mr. Guild.— Now, Mr. Davis has sug-
gested to me the propriety of offering the 
deed from Boynton to Mr. Starrett, and 
also the agreement, to complete the form 
of proof.

I offer the agreement made between Har-
riet G. Boynton and Paul Starrett, dated 
September 2 0 th, 1904, and the deed from 
Harriet G. Boynton to Charles B. Boynton, 
her husband, to Paul Starrett, dated Sep-
tember 30th, 1904, and ask that they may 
be marked.

The answer admits the allegations of the 
20 so far as they were concerned, and it

didn’t strike me that they were very ma-
terial, but Mr. Davis thought he would like 
to have them in.

Marked Exhibits C 5  and C 6 .

COMPLAINANT RESTS.

C h a r l e s  B. B o y n t o n  sworn.
30

Direct examination by Mr. Davis:

Q. You are the husband of Harriet Gr. Boynton? 
A. I am.
Q. And are you or is your wife the owner of 

the Beryn street property?
A. My wife.
Q. And as to the Harrison street property, who 

is the owner of that?
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A. At the present time Mr. Paul Starrett.
Q. Before Mr. Starrett got it who owned it?
A. Mrs. Boynton.
Q. Do you recall a visit to Mr. Bruen’s office 

for the purpose of putting this property on Har-
rison street on Mr. Bruen’s books for sale?

A. Never.
Q. Did you ever go there for that purpose?
A. Never.
Q. Did you ever accompany your wife to Mr. IO 

Bruen’s office and put the property in his hands 
for sale?

A. I never did.
Q. With whom were the negotiations carried 

on by Mr. Bruen, with regard to the sale of this 
property to Mr. Starrett?

A. With Mrs. Boynton, through receiving mes-
sages over the telephone, I  conveyed them to Mrs. 
Boynton.

Q. Well, who did the actual talking to Mr. 2Q 
Bruen ?

A. I did the talking to Mr. Bruen.
Q. And that you say was over the telephone?
A. Yes, sir.
Q. You did call at Mr. Bruen’s office, didn’t you, 

shortly before the contract was entered into be-
tween Mrs. Boynton and Mr. Starrett?

A. I did.
Q. How long before, Mr. Boynton?
A. I think it might have been a day or two, I  3 0  

cannot recall the exact time.
Q. Who did you see on that occasion?
A. I saw Mr. Keating.
Q. And you were shown an atlas, weren’t you?
A. I was.
Q. State what the occasion was for referring 

to that atlas.
A. As the fences were not on the line between



thé Harrison street properties and the Beryn 
street properties I indicated by a pencil where the 
fences were.

Q. Mr. Boynton, directing your attention to 
plate 7 of the atlas------

A. Yes, sir.
Q. And the sketches in the block between Beryn 

Street and Webster Place, on the westerly side 
of Harrison street, do you see in that territory any 
marks made by you?

A. I do.
Q. Did you make the red ink lines and the pencil 

lines? .
A. I did.
Q. And in the property north of the name Al-

bert W. Palmer where the outline, in pencil, of a 
house is indicated, did you make this line ?

A. I did.
Q. Will you state the conversation you had with 

Mr. Keating when those marks were made?
A. I put those red marks in, ink marks, to indi-

cate the properties belonging to Mrs. Boynton, 
giving an entire out-line ; I put the lead pencil 
marks in to indicate where the fences were. I 
never discussed with Mr. Keating in any way, 
shape or manner what the metes and bounds were 
that we were negotiating, because that did not 
come up. I merely made those red lines for the 
purpose of giving the extreme outside boundaries 
practically as they were.

Q. When you went there, on that occasion, you 
had a conversation with Mr. Keating, didn’t you ?

A. I did.
Q. Well now, state what the conversation was.
A. I called his attention to the fact that there 

were twenty-five feet o f the A. W. Palmer prop-
erty which belonged to the Boynton property, and 
I indicated it by a red ink line showing that twen-



89

ty-five feet out on the north side of the driveway 
of 73 Harrison street.

Q. When yon came to make those pencil marks 
on the west side of Harrison street and on the 
south side of the driveway, what did you say to 
Mr. Keating with reference to them?

A. I merely stated that those pencil lines in-
dicated where the fences were at the present time.

Q. Is that all you said?
A. That is all I  said. I never mentioned what io  

we were to convey or anything about it.
Q. I call your attention to the fact that the >

easterly of those pencil marks runs as far as the 
northerly side of Beryn street in the rear of whose 
property is the south end of that pencil mark?

A. You mean easterly side?
' Q. I am talking about the easterly pencil mark, 
and I call your attention to the fact that it runs 
south to the north side of Beryn street, and I ask 
you, in the rear of whose property is the south- 2o 
erly end of that pencil mark?

A. Martha A. Stockton.
Q. What does that easterly pencil mark denote 

on the map ?
A. It denotes that there is ten feet of land be-

longing to Boynton, that is still their property, 
although the fence lines are ten feet over; in other 
words, the Stockton property have the use of ten 
feet of our land there which has never been con-
veyed and which is not sold. 3°

Q. When was it that the fence, the iron fence 
on the easterly side was put in its present posi-
tion?

A. We were-------
Q. When was it, Mr. Boynton?
A. I think it was in 1899.
Q. Where were you then living?
A. 73 Harrison street.
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Q. And did or did not Mrs. Boynton then own 
the Beryn street property and the Harrison street 
property1?

A. Yes, sir.
Q. Where did the fence line stand before it 

was changed?
A. Before it was changed they stood where the 

boundary lines are, between the Harrison street 
and Beryn street properties.

IO Q. As shown on the atlas?
A. As shown on the map.
Q. What was the occasion for changing the 

lines of the fence?
A. Mrs. Boynton decided to rent the Beryn 

street property at that time for a term of years, 
and in doing so the rent was considered pretty low, 
and she thought that it would not be advisable to 
throw in so much land with the property, and as 
she owned this other property she merely moved 
the fences back temporarily, and put that addi-
tional land on the Harrison street property while 
the other was rented, and gave the Stocktons the 
privilege of the use of that for their flower beds 
on the rear there.

Q. Up to what time did your family occupy 73 
Harrison street?

A. We moved in Harrison street, I think it was 
in 1897, and we left there in 1902 or 1903, I think
1902. '

Q. From Harrison street where did you move?
3° A. From  Harrison street we moved into A. W. 

Palmer’s, next door, I think that was it, or else 
we went to boarding, I am not quite sure.

Q. Who succeeded you in the occupancy of No. 
73 Harrison street?

A. Mr. Edgar L. Newhouse.
Q. He was the witness who was here this morn-

ing?
A. Yes, sir.
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Q. Then he stayed there until you made this 
sale to Mr. Starrett?

A. Yes, sir.
Q. Mr. Keating has testified that when you 

called, on the occasion of making these marks on 
the atlas, that you told him that Mr. Starrett was 
buying or that you were selling to Mr. Starrett 
the Harrison street property in depth back to the 
hedge, did or did you not make that statement to 
Mr. Keating? IO

A. In the first place------

Mr. Guild.— Mr. Keating did not say any 
such thing.

Mr. Davis.—What did he say?
Mr. Guild.— R e  said that there was a 

gentleman looking at the property who was 
a prospective purchaser, and if he pur-
chased he was to have the property back to 
the hedge fence.

Mr. D avis—Well, then, take out the name 2 0  

Starrett, or just strike out the question and 
I will deframe it.

Q. On the occasion of your visit, when you had 
this conversation with Mr. Keating, he states that 
you told him that you were selling to this gentle-
man—to the prospective purchaser that Mr. Bruen 
had, the Harrison street property running back 
in depth to the hedge; did you or not make that 
statement to Mr. Keating? 3 0

A. I did not, most positively.
Q. How many conversations did you have your-

self with Mr. Bruen before the contract was 
signed with Mr. Starrett?

A. None.
Q. Well, did you not have some telephone com-

munications ?
A. Well, the time— about the middle of Sep-
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tember, when he telephoned, stating that he had 
a prospective purchaser who would pay $2 0 ,0 0 0 , 
which I reported to Mrs. Boynton, and Mrs. Boyn-
ton directed me to return the message, that she 
positively declined to entertain any such proposi-
tion.

Q. When $22,500 was mentioned, who men-
tioned it, Mr. Bruen or Mrs. Boynton or your-
self?

IO A. Mr. Bruen.
Q. Did that first come from him?
A. That $22,500 did.
Q. Well, to whom did he communicate that?
A. By telephone, and I immediately consulted 

with Mrs. Boynton, and Mrs. Boynton consented 
to sell the Harrison street property for that sum, 
subject to the two mortgages.

Q. Where was that answer given to Mr. Bruen?
A. That was given over the telephone, I think, 

while those negotiations were pending.
Q. While you were where?
A. In our residence, No. 1  Beryn street.
Q. Mr. Bruen wasn’t there, he was some oilier 

place telephoning?
A. He was telephoning from, I don’t know 

where.
Q. How soon after that did you see Mr. Bruen 

next, about this sale?
A. Mr. Bruen, when I conveyed to him Mrs. 

Boynton’s decision to dispose of the Harrison 
J street property, came around the next evening 

with— I beg your pardon, I will correct that. He 
said that he could sell it, he could get the $22,500, 
and he would like to have the papers—give him 
the deeds, so that he could make out the contract.

Q. Well, did you give him those papers?
A. I took them around the next morning.
Q. What papers did you give Mr. Bruen?
A. I gave him the deed, the original deed of con-
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veyance from Albert W. Palmer and his wife, con-
veying that twenty-five feet; also the policy, title 
policy, Fidelity title policy giving the metes and 
bounds and describing the property conveyed by 
Martha J. A. Stockton to Harriet G. Boynton, 
comprising the metes and bounds, known as 73 
Harrison street.

Q. Mr. Bruen gave you a receipt, did he, fo r  
those ?

A. He did. io
Q. And that is the Receipt (showing witness 

receipt)?
A. It is.

Offered in evidence.
Marked Exhibit D 2.

Q. At that time, Mr. Boynton, did you have any 
conversation with Mr. Bruen about the mortgages 
on the property? 2 0

A. I mentioned the fact that the properties— 
that they were subject to two mortgages, a first 
mortgage amounting to $10,000 held by the Petty 
Institute, and a second mortgage held by James 
B. Dill, for an amount of $4,000; that the prop-
erty would be sold subject to those two mort-
gages.

Q. In that conversation Mr. Bruen states that 
you told him that these two papers you gave him 
embraced the property back to the hedge, did or 
did you not make thait statement?

A. I never had any conversation with him re-
lating to the metes and bounds, as to the hedge, 
or anything else. I merely turned over the deed 
and the title policy showing that those were the 
papers which Mrs. Boynton gave me to hand to 
him, which was the property she would sell.

Q. Did you tell him that?



94

A. I  did, and he thereupon gave that receipt 
which yon have just offered in evidence.

Q. This guarantee o f title that is referred to 
there—have you got it, Mr. Guild!

A. It was for $21,000.
Q. Well, the guarantee of title— how many feet 

front on Harrison street did it cover!
A. About 73 feet.
Q. And a depth of what!

IO A. 73 to 75 feet, and a depth of 140 feet to the 
Beryn street property, which was then owned by 
the Dennis estate.

Q. And is that seventy-three feet the northerly 
severty-three or the southerly seventy-three of 
the piece that was conveyed to Mr. Starrett!

A. It is the southerly seventy-three feet—no, 
seventy-five feet and eighty-three one-hundredths 
inches, and known as No. 73 Harrison street. That 
is the correct dimension, seventy-five feet and a

2 0  fraction.
Q. Did you say anything to Mr. Bruen as to how 

these $14,000 worth of mortgages were held!
A. I did.
Q. What did you say to him!
A. I stated that $10,000 was held by the Petty 

Institute, and that the $4,000 was held by James 
B. Dill. '

Q. Where was it that the title was closed fi-
nally!

r A. Mr. Bruen’s office.
3 ° Q. And on that occasion who were present!

A. Mrs.. Boynton, Mr. Bruen and myself.
Q. Before we get to that. What was the next 

time you saw Mr. Bruen after you handed him 
these two papefs!

A. A  contract signed and brought around to our 
residence for Mrs. Boynton to sign— the dupli-
cate, which she did sign, and upon receipt of 
same she was tendered a check for $1,000. Be-
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fore that, however, I would state, that before that 
was done I read over the description of metes 
and bounds to see that it conformed to the prop-
erty which was to be conveyed, in accordance with 
the papers given him, which Mrs. Boynton offered 
for sale.

Q. Did Mrs. Boynton read it over at all?
A. I think she did.
Q. Mr. Bruen says she. didn’t, that you simply 

told her to sign it, and she signed it without look- 1Q 
ing it over?

A. She looked it over with me, and I told her 
it was correct, and then she signed it.

Q. How many copies did Mr. Bruen have with 
him of that contract?

A. Well, I didn’t see but one which had Mr. 
Starrett’s signature on— let me see, I think there 
were two, one that she signed, and which he kept 
and then she signed the other one, which he ac-
knowledged as a Notary, and she kept one contract 
and Mr. Bruen went away with the other, after 
tendering the check for $1 ,0 0 0 .

Q. Mr. Starrett’s name was signed there before 
your wife signed?

A. Yes, sir.
Q. Well, now, from that time until the passage 

of the title, or closing of the title, did you have 
any talks with Mr. Bruen?

A. I did not.
Q. And the closing of the title, you say, took 

place at his office? .
A. Yes, sir.
Q. Who were present at that time?
A. Mrs. Boynton, myself and Mr. Bruen.
Q. What conversation did you have with Mr. 

Bruen?
A. I asked him if he found the properties all 

right, and he said that he did, and he said it was 
the crookedest piece of property he had ever con-
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veyed— one o f the crookedest pieces of property 
he had ever conVeyed. He even had a paper there 
with lead pencil marks, which he stated he had 
got a copy from the Fidelity* when he went down 
there, showing the metes and bounds, as described 
in the guarantee policy of title,— something of 
that kind.

Q. These $14,000 worth of mortgages, Mr. 
Boynton, how far back do they run, fronting on 

IO Harrison street, how many feet in depth do they 
cover ?

A. One hundred and forty feet.
Q. The disputed piece o f land—that L  shaped 

piece, is that covered in any way by these $14,000 
worth o f mortgages?

A. Not in any way, sir.
Q;. Is it covered by any other mortgages?
A. It is.
Q. What other mortgages?

2 0  • Covered by the two mortgages which were
originally on the Beryn street properties.

Q. By the Beryn street property you mean this 
square piece marked ‘ ‘ D ’ ’ ?

A. Correct, yes, sir, marked “ D .”
Q. That is known as what?
A. No. 1  Beryn street.
Q. At the time of the sale to Mr. Starrett of 

this Harrison street property, what mortgages 
were on the Beryn street property?

A. There were two, one of $7 ,0 0 0 , which was 
owned by the Mutual Life Insurance Company of 
New York, and a second mortgage of, I  think it 
is $3,150, which belonged to Mr. James B. Dill.

Q. And those latter mortgages, you say, cov-
ered the disputed strip?

A. Yes, sir.
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By the C o u r t:

Q. Are they still on it?
A. The original $7,000 is on it; the one of Mr.

Dill’s we discharged.

F urth er d ir e c t:

Q. Did yon pay that off entirely?
A. We paid the second mortgage off entirely.
Q. When was that? xo
A. That was soon after the conveyance of the 

Harrison street property.
Q. Judge Dill then gave you a discharge of that 

mortgage, did he, Mr. Boynton?
A. He did.
Q. Is this the discharge?
A. It is.
Q. Dated September 29th, acknowledged Sep-

tember 29th, and recorded October 10, 1904, that 
is the discharge, is it? 2Q

A. Yes, sir.

Offered in evidence.
Marked Exhibit D 7.

Q. Now, how long before that discharge was 
given had yon any conversation with Judge Dill 
about the paying off of that mortgage?

A. At the time that the property was being 
negotiated for.

B y M r. G u ild :

Q. With whom?
A. Being negotiated by Mr. Bruen. I f  Mrs. 

Boynton sold the property she wished to be re-
lieved on the bond.
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F u r th e r  d ir e c t :

Q. What bond?
A. The bond of $4,000, or $8,000, accompanying 

the $4,000 mortgage on the Harrison street prop-
erty. In other words------

Q(. Well, when was that conversation?
A . That conversation was held prior to the sign-

ing of the contract for the sale of the Harrison 
street property. '

io  Q. Did Judge Dill accede to that or not?
A. He did not accede to it. I wanted Mrs. 

Boynton to be released------
Q. No, what you told him, what conversation 

you had with him?
A. Well, that was my conversation with Judge 

Dill.
Q. Now, when did you have any conversation 

with Judge Dill about the paying off of this mort-
gage covering the Beryn street property?

2 0  A. Well, I had that conversation several months 
prior to the sale of the Harrison street property. 
Mr. Dill had been to me and said he would like 
to have Mrs. Boynton relieve him of that mort-
gage, that he wanted it paid off. I told him as 
soon as we sold the Harrison street property that 
we would pay off that mortgage.

Q. Now, your contract with Mr. Starrett, Mr. 
Boynton—Mrs. Boynton’s contract, is dated Sep-
tember 20, 1904, and the date and execution of 

xo this discharge from Judge Dill is September 29th, 
I believe, 1904, nine days after the date of, the 
agreement with Mr. Starrett; now I ask you when 
was it you had the conversation with Judge Dill 
in which you told him you were going to pay off 
this $4,000 mortgage on Beryn street?

A. That was several months before we knew 
when we were going to sell the property. It didn t 
take place in either of those two interviews which 
he referred to in his testimony this morning.'
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Q. Well, after the signing of the contract with 
Mr. Starrett of September 20,1904, you must have 
told Judge Dill before this discharge of mortgage 
was executed, that you were going to pay off this 
mortgage.

A. Yes.
Q. Now I ask when was it—if you told him you 

were going to pay off the mortgage, when was it 
yon told him!

A, Well, it was between the date that the con- 
tract was signed for the selling of the Harrison 
street property, and the time when it was actually 
paid off.

Q. And the title, I  believe, was closed with Mr. 
Starrett, on October 1st, is that right, under , the 
contract 1

A. I think it was, yes, sir.
Q. Now, how long after October 1st, wps it that 

you actually paid Judge Dill the money and he 
delivered to you this discharge of the mortgage 1

A. I think it was within two or three days—it 20 
was with reasonable promptness, we wanted to 
be relieved of that obligation.

Q. Judge Dill testified this morning that shortly 
before the contract was made between Mrs. Boyn-
ton and Mr. Starrett that you came to him with a 
request that he release from his mortgage on the 
Beryn street property the property covered there-
by, lying north and east of the/ hedge, did or did 
you not have that conversation with Judge Dill ?

A. Judge Dill is mistaken about that. The 3 0  

question of release was entirely about releasing 
Mrs. Boynton’s bond when we sold the Harrison 
street property, it had nothing to do with the 
Beryn street property whatever; he has got a 
little confused on that subject.

Q. Well, you say you didn’t make that request,
did you?
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A** I think if I had asked to be released on any 
portion o f the Beryn street property from the 
Mutual Life Insurance Company or Mr. Dill I 
would have had to have gotten it from the Mutual 
Life just as much as I would from Mr. Dill, in or-
der to convey any of that other property, and he 
has got .that feature confounded in regard to ask-
ing for the release of Mrs. Boynton on the bond, 
as I was given to understand that Mr. Starrett 

j would not sign a new bond, which is very often 
the case in New York, they don ’t like to go on 
bonds.

Cross-exam ination  by M r. G u ild :

Q. What is your business'?
A. I am retired from business..
Q. How long have you been retired?
A. I resigned from active business in the Boyn-

ton Furnace Company, which I was vice-president 
2 0  and treasurer of for sixteen years, in January, 

1900.
Q. So that you are engaged in no business at 

the present time, and have not been since that 
date?

A. Nothing special.
Q. Well you say nothing special, what do you 

mean by that?
A. I mean that I am not engaged in any regular 

business.
3 0  Q..Well, are you engaged in any business that 

brings you an income?
A. No.
Q. Have you any income ?
A. No.
Q. This property that was sold to Mr. Starrett, 

and the property on Beryn street, No. 1, I  think 
you call it, you said belongs to Mrs. Boynton?

A. Correct.
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Q. Doesn’t it, in fact, belong to yon?
A. No, sir.
Q. Did it never belong to,you?
A. Never.
Q. Did you never tell Mr. Bruen that it did be-

long to you, but you had it in your w ife’s name 
merely for convenience or other good reasons?

A. Never did in my life.
Q. You say that Judge Dill is mistaken in say-

ing that you asked him to release this strip that IO 
we are controverting about, from the lien of his 
mortgage ?

A. Yes, sir, I do.
Q. When was it, do you say, that you went to 

him and asked to be relieved, or your wife relieved 
from the $4,000 bond he held?

A. When Mr. Bruen informed me that Mr. Star- 
rett would not sign a new bond.

Q. Was that after the agreement had been exe-
cuted? 20

A. Yes, sir.
Q. Well, you knew, did you not, at that time, 

at the time the contract was executed, that the 
property was to be conveyed subject to both those 
mortgages, and that Mr. Starrett would assume 
both?

A. No, sir, I was given to understand that he 
would not execute a new bond.

B y  the C o u r t:
30

Q. I don’t quite understand why you went to 
see Judge Dill.

A. I think, if your Honor please, I can explain 
that. Judge Dill had been acting as counsel for 
me many years in corporations that I had been 
interested in, he had incorporated companies that 
I had been interested in, and he had acted as coun-
sel, and he had often told me that when I wanted
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any legal advice or anything to come to him. I 
do not know that business men in New York who 
have dealt in real estates, especially in 1873, be-
cause we owned a great deal at that time, that 
people that went on a bond and the property was
subsequently sold, that they were------  all their
equities afterwards were wiped out, because they 
were not relieved of that original bond. I wanted 
Mrs. Boynton relieved from that bond if that 

i o Property was sold, especially being a second mort-
gage, so that if anything should happen in the 
future, or any equities or any complications arise 
that she would not be on the original bond of 
record of that real estate, and that is why I went 
to Mr. Dill, to ask him if he would relieve Mrs. 
Boynton, release her on that bond and take Mr. 
Starrett’s instead, and then I understood that Mr. 
Starrett would not issue a new bond, but would 
take title to the property subject to these two 

20  mortgages, but he didn’t give any bond for that 
$4,000.

Q. Well now, was that before or after th<p agree-
ment was actually signed by Mr. Starrett?

A. That was after the agreement was signed?
Q. Before the deed was made?
A. And before the deed was made. I didn’t 

know but what at the time of the title passing, 
but what that adjustment could be made at the 
same time, and in the contract it was taken sub-
ject to those two mortgages, and his assuming 

3 ° those two mortgages, and I wanted Mrs. Boynton 
to be relieved of the bond, owing to my experience 
in 1872, 1873 and 1874 of people who had been 
wiped out of thousands of dollars on account of 
the great depreciation in real estate, which.oc-
curred in New York City, and I didn’t know what 
would be the future of this.
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Further C ross :

Q. Now, are you quite through?
A. Yes, sir.
Q. You examined this contract made between 

Mrs. Boyntqp and Mr. Starrett?
A. I did.
Q. And you passed on the regularity o f it, as 

far as your wife was concerned?
A. With' her assistance, yes, sir.
Q. You told her that it was all right? 1 0

A. She read it over with me there, looked it 
over and I compared the metes and bounds.

Q. Well, do you mean to say that you read this 
description and carried in your mind all the 
crooks and turns in that description?

A. Yes, sir.
Q. Well, if you read this contract you knew that 

the property was to be conveyed subject to those 
two mortgages, didn’t you?

A. I did. 2 0

Q. And you knew that that meant that Mr. Star- 
rett would assume the- mortgages that were on 
the property?

A. I did.
Q. What conversation, if any, did you have there 

either with Mr. Starrett or with Mr. Bruen or 
with anybody else with reference to Mr. Starrett 
.executing a new bond?

A. I had no conversation with anyone except 
with Mr. Dill. 3 0

Q. Then you went to Mr. Dill with this proposi-
tion of yours, without knowing whether Mr. Star-
rett would give a new bond, is that so?

A. I had understood that he would not sign a 
new bond.

Q. I ask you who you had that understanding 
with when you went to see Judge Dill; now you 
say you went to Judge Dill to see if he would not, 
as you say, release your wife on that bond?
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A. Yes, sir.
Q. And take Mr. Starrett as a substitute; in 

other words, he give a new bond?
A. Yes, sir.
Q. I ask you whether you ever had any conver-

sation with anybody, Mr. Starrett or Mr. Bruer. 
or anybody else, with a yiew of reaching Star-
rett, as to whether he would give such a bond?

A. Not to my recollection.
IO Q. Then you went to Judge Dill, having no as-

surance that he would give a new bond ?
A. No, I had no assurance from Mr. Starrett, I 

didn’t even know him by sight for months after 
this property was conveyed.

Q. Having no assurance at all from Mr. Star-
rett that he would give a bond, why did you go to 
Judge Dill on any such errand as that?

A. For the simple reason that I didn’t know but 
what Judge Dill would be perfectly willing to re-
lease Mrs. Boynton on that bond, providing he 

20 assumed it.
Q. Who ?
A. Mr. Starrett, if he assumed the mortgage.
Q. Well, he had agreed to,, hadn’t he, in the* 

contract?
A. Yes, sir.
Q. Then it wasn’t necessary to see Judge Dill 

about that ?
A. I wanted to see if it could be arranged for 

Mrs. Boynton to be relieved on that bond, that is 
3° all; there was no special importance attached to 

that.
Q. Oh, there wasn’t?
A. Except what I have stated here.
Q. But it was important enough for you to see 

Judge Dill about it?
A. Yes.
Q. But now you don’t think it was of much im-

portance ?
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A. I thought under the circumstances it was 
unnecessary for me to go see Judge Dill about it.

Q. Then the Judge is wrong when he says you 
came to see him for altogether different pur-
pose?

A. The Judge is wrong when he says I came to 
see bim about releasing any of the Beryn street 
property, he is wrong about that. I went to see 
him about releasing this bond of $4,000.

Q. Now, going back to this Atlas you have in IO 
front of you, you say that you— tell me first, what 
you were doing at that office at that time, why you 
went there, or tell the Court, rather.

A. In the first place, I  had been preparing a 
Prospectus of a new corporation which was to be 
formed in New York City.

Q. I merely want to know what took you there, 
with reference to this business?

A. What took me there was to engage the ser-
vices of Mr. Bruen’s stenographer who often does 
outside work, when not engaged in his business.

Q. You knew that Mr. Starrett—you didn’t 
probably know at that time his name?

A. I didn’t.
Q. But you knew that Mr. Bruen and a gentle-

man were looking at the property, didn’t you?
A. Not on that morning I didn’t know anything 

about it.
Q. Do you mean to say you didn’t know, when 

you left your home, or shortly afterwards, that 
Mr. Bruen that morning was showing a gentle- 3 0  

man------
A. I didn’t know it, sir, most positively.
Q. Did you tell Mr. Keating that morning you 

were there and made those lines on the Atlas, that 
Mr. Bruen and a gentleman were looking at the 
property?

A. I did not.

l̂««Je<seySWeUI*»,»
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Q. Well, how did the subject of the property 
come up, why did you start talking about it?

A. The Atlas was lying on the desk there.
Q. Well, one moment. Please stop right where 

you are.

Adjourned until Thursday, March 29th, 1906, 
at 9.45 A. M. at the Chancery Chambers, Newark, 
New Jersey.

March 29, 1906.

C h a mj Es  D. B o y n t o n  recalled:

F u r th e r  cross-exam ination  by M r. G u i ld :

Q. I was endeavoring yesterday afternoon, Mr. 
Boynton, to find out from you how you started 
to talk with Mr. Keating about this property, if 

2 0  you didn’t go there for any purpose connected 
with the sale of it, and when I say ‘ ‘ there ’ ’ I mean 
to Mr. Bruen’s office. Tha c is my question.

A. I didn’t understand that to be a question.
Q. I was endeavoring yesterday afternoon, Mr. 

Boynton, to find out from you how you started 
to talk with Mr. Keating about this property if 
you didn’t go there for any purpose connected 
with the sale of it, and when I say “ there”  I mean 
Mr. Bruen’s office.

A. I stated in my original direct examina-
tion—

Q. I don’t care what you stated in your original 
direct examination, I want an answer to that ques-
tion.

A. I  went in there for the purpose of getting 
some typewriting done, which I was unable to have 
done. The Atlas being there and that question 
came up, and in examining the property I put
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those lines upon the map, the red lines showing the 
outline of the two properties, the Beryn street 
property and the Harrison street property. I 
put the lead pencil lines on there to show that the 
fence as that time located—to show where the 
fence lines were, and that that was not the divid-
ing line between the Harrison street properties 
and the Beryn street properties.

Q. Now, you haven’t answered my question at 
all. I ask you how you came to talk about it or 
look at the Atlas; now, you say the question came 
up, how did the question come up and who brought 
up the question?

A. I can only give you an impression of how it 
came up; the incident occurring some two years 
ago I cannot recall to mind every little detail in 
relation to it.

Qt. I don’t ask you to do that. You have no 
trouble in remembering other things connected 
with your visit there that day, and it seems to 
me it is very strange if you cannot tell us how the 
conversation started?

A. I was made acquainted with the fact that the 
property was being negotiated for sale.

By the C o u r t :

Q. Well, who made you acquainted with that 
fact?

A. My recollection is that it was at the time 
that Mr. Bruen was negotiating to sell the prop- 
erty. .

Q. To Mr. Starrett?
A. Well, I didn’t know the party’s name at that 

time.
Q. Well, to the man who afterwards turned out 

to be Mr. Starrett, is that it?
A. Yes, sir.
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F u r th e r  cross :

Q. Mr. Boynton, isn’t it a fact that you were 
at Mr. Bruen’s office that morning at his request 
made to you over the telephone the night before?

A. No, sir.
Q. Isn ’t it true that he told you that he would

have Mr. ------ , a gentleman, at the property—
Harrison street property the next morning, giv-
ing you his name, Mr. Starrett, and that he would 

io  like you to go to his office, Bruen’s office, and he 
would bring Mr. Starrett there to meet you?

A. No, sir.
Q. You say that is not true?
A. That is not so.
Q. Isn ’t it a fact that it was growing out of that 

talk over the telephone with Mr. Bruen that you 
went to his office that morning?

A. No, sir.
Q. You say you went there for the purpose of 

2 0  having his stenographer do some typewriting for 
you?

A. Yes, sir.

B y  the C ou rt :

Q. You haven’t told us yet how you came to go 
there.. What information you had with respect 
to these negotiations?

A. I  didn’t go there for the purpose of consult-
ing or imparting any information at that time in 

3 °  regard to the real estate transactions.
Q. That you have already said. Now, what I 

want to know is what you knew about these 
negotiations at the time that you went there ?

A,. Yes, sir. ,
Q. Can you answer that ?
A. I had heard that there were such negotia-

tions.
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Q. From whom had you heard it?
A. From Mr. Bruen, over the telephone.
Q. Well, how long before?
A. I think it might have been, I cannot recollect 

the exact time, but I think it was two or three 
days, as near as I can remember, so many months 
ago.

Q. That is the only information you had then, 
is that the only information you had that these 
negotiations were going on? 1 0

A. Yes, sir.
Q. You hadn’t seen Mr. Starrett on the ground?
A. Never.

F u rth er  c r o s s :

Q. Did you know at the time you were at Mr. 
Bruen’s office, and when you made those altera-
tions on his Atlas or lines, that he had a possible 
purchaser for the property?

A. I had that information; yes, sir. 2 0

Q. Now, you say that the reason why you made 
the lead pencil marks on the Atlas------

B y  the C o u r t :

Q. W on ’t you tell me, as nearly as you Can, 
how it happened that when you went there and 
found you couldn’t secure the services of this 
stenographer, that a conversation in reference to 
this matter began; who did you see there ?

A. Mr. Keating. 3°
Q. Anybody else?
A. No.
Q. Anyone else in the office?
A. Not to my recollection.
Q. Now, tell us what you recollect with respect 

to that matter?
A. On the desk, directly in back of the rear in 

the office there was a table there, which was used
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as an office table, and this map or Atlas—or an 
Atlas laid there, and I opened it, and I was aware 
of the fact, having seen the maps in another office, 
that the lines were not exact in the 73 Harrison 
street property, that twenty-five feet was con-
veyed by Palmer, and incidentally I opened that 
map, and without drawing it to a scale, I merely 
showed practically with red ink lines what the 
Harrison and Beryn street properties consisted 
of, which was in the name of Boynton.

Q. I understand that; now you must have had 
some conversation with Mr. Keating. Do you re-
member what it was,—what did he say and what 
did you say?

A. I stated to him—now, I said, when I draw 
the lead pencil marks there is where the fence was, 
which is not on the line between the Harrison 
street and the Beryn street properties.

Q. Well, you cannot recollect anything else that
you said to him?20

A. That was all, to my recollection, and then I 
passed on .'

Q. You cannot recollect anything that he said to 
you? .

A. No, sir, only that he said, “ Well, all right, 
I  will show it to Mr. Keating— I will show it to 
Mr. Bruen, or call Mr. Bruen’s attention to it.”

Q. Well, did you ask him to call Mr. Bruen’s 
attention to it ?

A. Not specially, no, because the negotiations 
3 ° were all with Mr. Bruen, and we were having no 

negotiations with his clerk.
Q. Then your marking of the red lines around 

the properties did not proceed from any request 
on your part ?

A. Not at all, just voluntarily.
Q. I didn’t quite understand why you ran that 

line around both properties ?
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A. For the simple reason that on the map both 
properties were marked on the map C. B. Boyn-
ton ; the initials were incorrect, if it was intended 
for my name, and the fa,ct that since that map was 
prepared, as I understand it, the Palmer property, 
including that 25 feet, appeared in the name of 
Palmer, and in case he would have occasion to 
show that map I wanted to have him see what the 
outlines of the Harrison street property and the 
Beryn street properties were, and in showing that IO 
the fence lines were off of the property between 
the Harrison street property and the Beryn street 
property, the map showing that the Harrison 
street property, running in the rear of the house, 
was one hundred and forty feet in depth, whereas 
the fence line as shown there would show that 
they were some 150 feet in depth.

Q, Well, I  don’t still understand what was the 
occasion o f drawing the red lines around the 
Beryn street property.

A. Well, if you will permit the map to be brought 
here I will make that a little clearer to you. This 
map, as you see it, it is drawn, here is the stable 
which is shown on there, this stable here seems 
to me as rather indefinite. The words Ward 
Brigham, and the “ ham”  coming on to the end 
of the stable there and running over on to the barn,
I merely took this and drew the lines showing that 
the C. D. Boynton properties ran around in this 
form, away around, including that.

Q. Well, including your house on the Beryn 3°  
street block?

A. Including the house and lot on the Beryn 
street block and on the Harrison street properties, 
and also to show that where the name Albert W. 
Palmer—that that which was purchased subse-
quently to this purchase here was now included 
m the 73 Harrison street property. That was the 
object of doing it.
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F u r th e r  c r o s s :

Q. But you seemed not to have been satisfied 
with drawing a red ink line on the outside bound-
aries o f your entire holding, but you went fur-
ther than that and drew a lead pencil line indi-
cating the line of the iron fence and hedge?

A. I did, and also to indicate------
Q. I don’t care------
A. To indicate that that was not included in 

1 o the property to be sold, and that the property to 
be sold was to be the property covered by the two 
mortgages which was to be turned over and nego-
tiated.

Q. Is that indicated on this Atlas, anything 
about that there?

A. Only these whole lines.
Q. Now, the original rear line of the two prop-

erties on Harf-ison street, your property and Doc-
tor Stockton’s property are shown on this Atlas, 

2 0  are they not, with a red black pink line?
A. They are 140 feet in depth.
Q. And the lead pencil lines that you have in-

serted there are on the iron fence or hedge line?
A. On the iron fence there, practically so, not 

drawn to a scale but approximately.
Q. Well, we will assume that they are correct. 

Now, you say that you drew those lead pencil lines 
to indicate where the fence was?

A. I did.
~ 0  Q. Is uot there a fence around the north side 

of this property?
A. On which property?
Q. Why the north side of the property now 

owned by Mr. Pennington?
A. Y es,,put on at the same------
Q. Never mind, I merely asked you whether 

there wasn’t a fence there?
A. Yes, that is all right, no objection.
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The Court.— Now owned by Mr. Star- 
rett ?

Mr. Guild.— Now owned by Mr. Boynton.

'.Q. I  mean on the north line of Mr.. Starrett’s 
property, is there not a f  ence there.?

A. I believe there is.
Q. Well, don’t yon know there is?
A. I think there is..
Q. I don’t ask you what yon think? JO
A. I didn’t put it there, but I noticed in going 

by that there was a fence and a hedge there put 
up, which I had nothing to do with, and was not 
consulted at any time by the adjacent owner when 
it was put up.

Q. As a matter of fact, Mr. Boynton, did you 
say a word to the young lady in Mr. Bruen’s office, 
that morning, about typewriting for you?

A. I did— I think so.
Q. Well, I know you think so; you say that is 2Q 

what you went there for ?
A. Well, I went there for that purpose.
Q. I ask you whether you said a word to her 

that morning about typewriting?
A. My recollection is that she wasn’t in.
Q. I didn’t ask you that at all.
A. Well------
Q. You are apparently trying to evade the ques-

tion.
A. No, I am not.
Q. Well, then answer it ?
A. I would say no.
Q. You didn’t speak to her?
A. No.
Q. And you are quite right too. Now, didn’t 

you wait at Mr. Bruen’s office that morning until 
he came there?

A. No.
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Q. You say you didn’t see him------

B y  the C o u r t:

Q. I want you to state again what you recollect 
that you said to Mr. Keating. Now, all that you 
said to Mr. Keating?

A. I have stated all that I------
, Q. Just repeat, now your memory having been 
refreshed, as far as it is possible to refresh it, 

io  state now what you said to Mr. Keating?
A. I stated to Mr. Keating—I remember asking 

for a pen and ruler, that some of the lines here 
were not correct. I then took the map------

Q. I don’t want you to say what you did, I want 
you to say what you said and all you said to Mr. 
Keating as you now recollect it?

A. After I had finished these lines------
Q. No, what did you say ?
A. I stated that the— showed him the map; I 

2 0  said, here is where the fence lines are now, which 
is not on the dividing line between the Harrison 
and Beryn street properties.

Q. Now, do you recall that you said anything 
else ?

A. And that the fence line was not on the prop- 
erty, on the line of the property between the Har- 
rison and Beryn street property; that is all, and 
he said, as I went out, I will call Mr. Bruen’s 
attention to it when I came in. That is all I said 

2 o to Mr. Keating in any shape or manner.

F u r th e r  Cross.

Q. Then you do admit that you knew that Mr. 
Bruen was showing that property that morning 
to somebody?

A. Npt that morning, no, sir.
Q. But that either that morning or prior to that 

time he had shown it to somebody?
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A. I wasn’t aware that he had shown it to any-
body.

Q. When Mr. Brnen came back to his office that 
morning didn’t he tell you he had been to the 
property with Mr. Starrett and that Mr. Starrett 
had offered him $2 0 , 0 0 0  for the property!

A. No, sir, I didn’t see him that morning. He 
wasn’t in that morning when I was there.

Q. m e n  did you first learn that he had an of-
fer from Mr. Starrett! io

A. Over the telephone at our residence.
Q. When!
A. I think it was two or three days before this 

marking of the map occurred.
Q. Did yon expect that the description for the 

property, if it were sold, would be prepared from 
this Atlas!

A. Not necessarily.
Q. Well, at all!
A. I didn’t know what course he would per- 2Q 

sue. I believed that after he sent to me for the 
papers, the policy of the Fidelity and the deed of 
the Palmer property that he would draw his con-
tracts from those papers, which were subject to 
the two mortgages.

Q. I don’t care about that. Well, had he sent 
to you for the papers when you had these altera-
tions on the Atlas made!

A. When------
Q. No, merely answer my question, please.
A. How k  that? 3 0

Q. (Question read.)
A. Subsequent to making the alterations on the 

Atlas, yes.
Q. Well then he hadn’t sent to you for the pa-

pers when you made the alterations, is that what 
I understand your answer to be !

A. No, sir, not until afterwards.
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Q. What purpose did yon expect the alterations 
that you made on the Atlas would serve in the 
transaction f

A. It would serve to show first that the fence 
line as there indicated was not on the dividing 
line .between the Harrison .street and Beryn 
street properties, and .second, to show that the 
twenty-five feet of the Palmer property was in-
cluded in the Harrison street property, which was 
not indicated on the map.

Q. Yes. Well, now, with reference to the lead 
pencil line, will you tell me what any person of 
average intelligence would be apt to gain------

The Court.— No, that won’t do.
Mr. Guild.—Very well, strike the ques-

tion out.

Q. What do you mean when you say it was 
laid out!

:2 o A. The driveway was already on the property 
when she purchased it, and after she purchased it 
she had it improved by having broken stone put 
on it, and she had a curb run on the side.

Q. Indicate it on this map, please!
. A. Yes, sir. When this property was originally 
purchased, the sod ran on an incline down to the 
driveway, as this was elevated on a terrace; on 
account of wagons frequently driving over the 
edge and breaking the sodding, she arranged to 

■i q  have curbing put in down to the rear end, and to 
the rear of the house, practically, there.

Q. Down to the letter “ A ” !
A. Yes, sir; also a curbing was put in on this 

side, on the north side, practically the same dis-
tance ; after that the driveway was— some broken 
stone put on it and rolled down to make it in a 
nicer condition.

Q. Now, l e t  m e  a s k  y o u  t h is  q u e s t io n . B e fo r e
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the iron fence was moved, was it on the dotted line 
south of the drive as shown on the paste-board 
map?

A. No, sir, it was a board fence instead of iron.
Q. Then there was a fence on that dotted line?
A. There was on the extreme end of the prop-' 

erty.
Q. I want to know whether that wooden fence 

you speak of was on the dotted line, just south of 
the drive shown on the pasteboard map ? IO

A. There was, yes, sir.
Q. Did that run up close to the stable, that 

fence?
A. It did.
Q. And you had that wooden fence removed?
A. I did.
Q. Did you extend the driveway over into this 

disputed strip as shown on the paste-board map?
A. Yes, we had that dug out and graveled.
Q. Did you put up the trellis marked on* the 2Q 

paste-board map?
A. There was one just like it, and this was re-

placed by a new one similar.
Q. About how high is that ?
A. I should imagine it was— oh, seven feet or 

eight feet, six, seven or eight feet, I  cannot tell 
from memory.

Q. How wide?
A. It ran just a distance, far enough to conceal 

the manure pit.
Q. And put there for that purpose, wasn’t it?
A. Yes, sir, put there for that purpose, and 

there was one there before.
Q. I didn’t ask you that, I asked you about the 

one that is there now?
A. Yes, sir.
Q. And it stands on this disputed strip, doesn’t 

it, as shown by this survey?
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A. Well, I  assume this survey is correct.
Q. Yes.
A. I think very likely it is on our line, on the 

Beryn street line now.
Q. I ask you whether it was on this disputed 

strip.
A. I think very likely it is about a few inches.
Q. Have you kept horses at any time since you 

owned the Harrison street property1?
IO A. Yes, sir.

Q. And you used the stable for that purpose?
A. I did.
Q. And in laying out this drive, as shown on 

this paste-board map, you arranged the drive for 
your convenience, in the use of the stable?

A. Yes, sir.
Q. Was that stable built originally for use of 

the Harrison street property?
A. Yes, sir.

2 0  Q- Who built it?
A. I assume that Martha A. Stockton built it 

at the time she built her own.
Q. It was there then when you purchased?
A. Yes, sir.

B y  the C o u r t :

Q. Did you purchase this property and the 
Beryn street property together?

A. No, sir.
3° Q. Separately?

A. Yes, sir.
Q. At different times?
A. Yes, sir.
Q. I f  you had left that wooden fence where it 

stood originally, as you have told us, it would have 
made it rather inconvenient to approach the 
stable ?.

A. Not at all, sir.
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Q. Did you not remove the wooden fence and put 
up the iron fence where it is now, as a matter of 
convenience to yourself?

A. No, sir.
Q. In the general use of the property?
A. Not for convenience, no, sir.
Q. Well, why did you do it?
A. Because we rented the Beryn street prop-

erty for a term of years at quite a reasonable 
rent, and we thought we would not throw in quite io  
so much land, with it, renting it for a term of 
years, and put it on to the Harrison street prop-
erty to use it ourselves, as we lived there.

Q. Well, when you established this fence line 
you ran it across the rear of Doctor Stockton’s 
property on Harrison street, did you not?

A. No, sir, we ran it ten feet inside of our own 
property, and gave them the use of that ten feet, 
which they have to-day, and which is not owned 
by them. 2 0

Q. But this iron fence runs all the way through 
to the Beryn street?

A. It does.
Q. Who planted the hedge?
A. We planted the hedge, set the hedge back, 

rather, it was already on the old lines, and we 
merely transplanted it back on the line, or where 
the new fences were put up. Before that was done 
there was no iron fence there, it was merely a 
hedge between. 3 0

Q. So you made it more prominent in putting 
up the iron fence?

A. Not exactly.
Q. How high is that hedge?
A. I should think about, well, if it is kept 

trimmed it would be about four feet,—four feet 
six.

Q. High?
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A. Yes, sir.
Q. How wide is it on the top where it is 

trimmed ?
A.' Well, I  should think three or four feet.
Q. It is a very substantial hedge, is it not?
A. Yes, sir, and it was at the time it was trans-

planted, it has been there for a good many years.
Q. Now, did you not have an agreement with 

Doctor Stockton to sell him the strip in the rear 
xo of his property?

A. I never did.
Q. Did you write a letter to Mr. Starrett in De-

cember, 1904, asking him whether he would buy 
this strip?

A. I did.
Q. I cannot produce the original, but I show a 

copy to Mr. Boynton and ask him whether he 
thinks that is a copy of the letter?

A. Yes, sir, I recognize it as the purport—I 
2 0  cannot tell if it is exactly the wording.

Q. Will you kindly read it?
A. “ 1 Beryn street, East Orange, N. J., De-

cember 2nd, 1904, Mr. Paul Starrett. Dear Sir: 
Do you wish to purchase the land running from 
the driveway to your stable to the fenceline of 1  

Beryn street, 14 x 135; also the ten feet by about 
36 feet on the rear of your house lot ; the fence 
is on 1  Beryn street and now on property 135 x 
130, and when put back where they belong would 
be 135 x 144. Awaiting your reply, I am Yours 
truly, Charles B. Boynton.”  P. S.— I called at 
your office but was unable to see you.”

Q. Why did you write him that letter?
A. When we sold the Beryn street property it 

was our intention at that time to immediately put 
the fence* on the lines where they belonged.
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By the C o u r t :

Q. When you sold the Beryn street property?
A. When we sold the Harrison street prop-

erty it was onr intention to set the fence lines 
back in their proper place, between the two prop-
erties, and it was not onr intention—we were ad-
vised not to do that in October, because if we did 
that, and transplanted the hedge it might kill the 
hedge, as Nurserymen said that hedges have to 
be transplanted at certain seasons of the year.
It got to be along about December, and Mrs. 
Boynton said to me that possibly--—

7 I

F urther c r o s s :

Q. No—well, all right, go ahead.
A. Yes, it is proper in this case, I think your 

Honor will determine. She said that perhaps we 
can get along without that extra strip of land, 
which belongs to this Beryn street property, and 2 0  

I would suggest that you write to Mr. Starrett 
and ascertain if he would like to add this land to 
his property that he had purchased in October.
So I called to see Mr. Starrett once or twice and 
was unable to have an interview with him, to talk 
the matter over, and so I wrote him this letter to 
ascertain, and he wrote me back and stated-------

Q. No, I didn’t ask you what he wrote you 
back, sir?

A. All right. 3 0

Q. When did you first learn that this strip had 
not been included in Mr. Starrett’s deed?

A. Before the signing of the contract. It was 
never thought of being included in the sale of the 
properties, and it was remotest from our minds, 
we would not have signed any such contract, Mrs. 
Boynton would not, I would not have permitted 
it, if I had anything to say, if we had the remot-
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est idea that we were to take a slice off of the 
Beryn street property, and in the contract it was 
furthest from our thought and mind.

Q. Well, if you thought, and your wife con-
sidered that this property had any value to Mr. 
Starrett, and you knew that it was not included in 
the description in the agreement, and was not in-
cluded in the deed, why didn’t you call his atten-
tion to it at that time?

jo  A. I never met Mr. Starrett until several 
months------

Q. Why didn’t you call the attention of your 
agent to it ?

A. It was called attention to with the lines, 
and we supposed that he would understand that 
himself.

Q. Understand what?
A. We didn’t know that he had ever represent-

ed it to Mr. Starrett that that was included, sir, 
2 0  we never knew it for an instant.

Q. You say that you supposed he would under-
stand i t ; understand what ?

A. That the fence lines as indicated by the lead 
pencil would show that the fence lines were off 
of the lines between the Harrison street and the 
Beryn street properties, and he would know from 
that if there was any question— that is the thought 
in my mind.

Q. That is what you think now?
A. Well, the original too; that wasn’t brought 

up.
QL You didn’t say anything to Mr. Bruen, your 

agent, about not including the property up to the 
hedge and iron fence line?

A. Never said anything one way or the other.
Q. Now I ask you again if you consider that 

this property had any value to the Harrison street 
property, if  this strip had any value to the Har-
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Starrett or Mr. Bruen at the time of the negotia-
tions, at the time of the sale, whether Mr. Star-
rett did not want to buy it; now simply answer 
that question?

A. I will give you the reason for it. The rea-
son that that question was not brought up at the 
time, if it had even been thought of, was because 
we could not give title to the extra strips of land 
without having the mortgage released from the 
Mutual Life, the first mortgage, and a release of 
the other, which was not brought up in any way, 
shape or manner.

Q. Well then, is that your only reason?
A. No.
Q. Why you didn’t call his attention to it?
A. No, because we had always said, that when 

we sold the Harrison street property we would 
keep the Beryn street property its full size, 135 x 
140 odd feet.

Q. But you and your wife afterwards concluded 
in December that you could get along without this 
strip in connection with the Beryn street prop-
erty?

A. Yes, we determined then that we could dis-
pose of it.

Q. And was the property then not subject to 
the same two mortgages?

A. Yes, sir.
Q. So that you were in no better position in 

December, so far as the mortgage------

The Court.— It was then subject to one 
mortgage, as I understand it, the other 
mortgage was paid off.

Q. All right. You were still subject, in Decem-
ber to the $10,000 mortgage held by the Mutual 
Life?
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Q. Well, whatever it is ; so that if Mr. Starrett 

had agreed to take the property and pay for it, in 
December, you would still have to get the release 
from the Mutual Life?

A. YeSj sir.
Q. Is that so ?
A. Yes, sir, which I could have done.

IO jBy the C o u rt:

Q. Well, I still don’t understand. Mr. Boyn-
ton, why, when you were selling this property to 
Mr. Starrett, you did not then propose to him that 
he should buy the property as it was enclosed 
by the hedges ?

A. The reason for that, if your Honor please, 
is because at that time we hadn’t the remotest 
idea of disposing of any portion of the Beryn 
street property, and it was an afterthought which 

2 0  occurred away in December, two or three months 
after the transaction took place.

F u r th e r  C ro ss-exa m in a tio n :

Q. Now, where do you say that the title to this 
property was closed?

A. In Mr. Bruen’s office.
Q. Was the deed delivered there to Mr. Star-

rett?
A. No, it was delivered to Mr. Bruen; he wit- 

nessed the signature of Mrs. Boynton and my-
self.

Q. And was the money paid at that time?
A. A  check was paid over to Mrs. Boynton at 

that time.
Q. You are certain about tha^?
A. I am..
Q. W asn’t the deed delivered to Mr. Bruen
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and didn’t lie bring it to Newark and receive the 
money in Newark, at the Fidelity Company’s 
office?

A. I think he had the check with him, payable to 
Mrs. Boynton’s order, and he asked for his com-
mission to be deducted, and Mrs. Boynton said 
that she would have to have that deposited first 
before she could give him a check for his commis-
sions for the sale of this property. This oc-
curred after banking hours on a Saturday, I think io  
it was Saturday, October first, in the afternoon.

By the C ourt :

Q. As I understand it, your recollection is that 
at the time when you and Mrs. Boynton acknowl-
edged the deed you received the check, is that it?

A. Yes, sir.

F urth er C ro ss :
20Q. Will you examine the certificate of acknowl-

edgment to the deed marked Exhibit C-6 , and tell 
me the date ; just the date of the acknowledgment 
I want, sir?

A. This here?
Q. Up there at the top.
A. September 30th.
Q. I show you a check for $7,500?
A. Yes, sir.
Q. George A. Fuller Company to the order of 

Paul Starrett and endorsed by him to Harriet G. 
Boynton, is that the check?

A. Which was received that Saturday after-
noon.

Q. And will you examine the check and see what 
date it bears ?

A. October first.
Q. Now, do you still say that this transaction
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was closed the same day you acknowledged the 
deed ?

A. That would seem to be a discrepancy of one 
day, September 30th or October first.

R e-d irect E xa m in a tio n :

Q. Mr. Boynton, did your wife get the Harrison 
street property or the Beryn street property first?

A. The Harrison street property.
1 0  Q. How many years did she own the Harrison 

street property before she acquired the Beryn 
street property?

A. Two or three years.
Q. How long after acquiring the Beryn street 

property was this fence moved back?
A. Within a few months, I cannot recall exactly 

when.
Q. How long did you use the barn connected 

with the Harrison street property with the old 
2 0  fence line in its original position before you made 

the change?
A. Until after we moved it back.
Q. Well, how many years ?
A. That was from 1897 up to I think 1899, some 

time.
Q. Were or were not you able to use the stable 

on this property without inconvenience, under that 
situation of affairs?

A. I was able to drive into the stable, and in 
3 0  turning around had to turn around inside of the 

stable.
Q. What was the object o f widening the road- 

bed just at that westerly end of the driveway?
A. Westerly end?
Q. Yes, there where it spreads out.
A. Merely to make a little more of a sweep 

there.
Q. For what purpose ?
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A. Merely for sweeping—turning about there, 
instead of cutting out more on the upper north of 
that line, up toward the line of the Palmer prop-
erty I merely made a sweep both ways.

Q. Well, was that to enable you to turn the 
rigs around outside of the barn or what?

A. Yes.
Q. Well, was that the purpose of it?
A. Yes, sir.
Q. What time in the day was it that you called IO 

at Mr. Bruen’s office on the occasion you made 
these alterations on the map?

A. I think it was in the neighborhood of—I was 
going to take the 9.01 train for New York, and I 
think it was somewhere about eight or half-past 
eight, along there.

Q. How long did you stay there?
A. I think about fifteen minutes.
Q. Was Mr. Bruen there or did he come in while 

you were there ?. 2 0A. He did not.
Q. Now, this $20,000 offer that Mr. Bruen made 

to you for the property, how was that communi-
cated to you?

A. By telephone.

B y  t h e  C o u r t :

Q. Before or after you had been to Mr. Bruen’s 
office on this morning?

A. Before. 3 0

Re-direct E xa m in a tion :

Q. How long before?
A. Two or three days.
Q. This fence line running southerly to Beryn 

street, what position is that in at the present time, 
is it as shown on the map, or as it was before it 
was moved back?
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A. I don’t know. The southerly line?
Q. Is the fence line running southerly to Beryn 

street as shown on the map?

The Court.— Do you mean the actual 
fence?

Mr. Davis.—Yes, sir.
The Court.—I understand there is no dis-

pute about that.

1 0  Q. That is so, is it not?
A. Yes, sir.
Q. The strip of land lying between that fence 

and Doctor Stockton’s property, by whom is that 
now owned?

A. Mrs. Boynton.
Q. Has she parted with it at all, since she ac-

quired the Bioynton street property?
A. She has not.
Q. At the time you made these pencil marks,

2 0  why did you consider this easterly pencil mark 
all the way to Beryn street ?

A. For the purpose of showing that the fence 
as located was not on the line between Harrison 
street and the Beryn street properties.

Q. The conversation that you had with Mr. 
Keating at the time these marks were made, was 
or was there not anything stated in that conver-
sation about you having received an offer from 
Mr. Bruen for this property?

3° A. Nothing to Mr. Keating, because I had no 
business transactions with him.

Q. Well, on the occasion of that visit, was there 
anything said by you to anybody?

A. No, sir.
Q. That is all.
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H a r r i e t  G. B o y n t o n  sworn.

D i r e c t  e x a m i n a t i o n  b y  M r .  D a v i s :

Q. Yon are the wife of the last witness?
A. I am.
Q. And one of the defendants in this case?
A. I am.
Q. I owned both the Beryn street property and 

the Harrison street property before you sold it 
to Mr. Starrett, did you? 1 0

A. Yes, sir.-
Q. We understand that you bought the Harri-

son street property before you bought the Beryn 
street porperty?

A. Yes, sir.
Q. How long before you bought> the Beryn 

street property was it that you brought the Har-
rison street property?

A. Two or three years.
Q. How long were you living in the Harrison 2 0  

street property before you bought the Beryn 
street ?

A. Two or three years.
Q. How long after you bought Beryn street was 

it that you made an alteration in the fence line?
A. About five months.

B y  M r. G uild:

Q. How long? 3 0

A. About five months.

F u rth er  d irect exa m in a tion :

Q. At the time you purchased Beryn street was 
or was not the Mutual L ife ’s mortgage on the 
property?

A. It was.
Q. At the time you purchased the Harrison
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street property was or was not the Petty mort-
gage on the property?

A. It was.
Q: I understand then that you placed, or your 

husband placed the Dill mortgages on both prop-
erties ?

A. Yes, sir.
Q. Now, Mrs. Boynton what negotiations did 

you have with Mr. Beryn with regard to the sale
IO to Mr. Starrett of this Harrison street property?

T h e  C o u r t . —Hadn’t you better go back.

Q. Yes. Did you ever call at Mr. Beryn’s office 
at any time for the purpose of placing this prop-
erty on Harrison street on his books for sale?

A. I did.
Q. How long before the actual sale to Mr. Star-

rett was that visit?
A. It was in 1891 or 1892.

20 Q. 1901 you mean?
A. 1901 or 1902.
Q. And the sale took place about three years 

afterwards, did it?
A. Yes, sir.
Q. In 1904?
A. Yes, sir.
Q. On the occasion of that call were you alone 

or was Mr. Boynton with you?
A. I was alone.

3° Q. And who did you see?
A. Mr. Bruen.
Q. Now, will you state the conversation you 

had with Mr. Bruen as far as you can remember?
A. Simply that I wanted the property sold, I 

would like to have him sell the property 73 Har-
rison street.

Q. Did you give him a price?
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A. I did.
Q. What was the price?
A. $30,000.
Q. And did you give him any dimensions?
A. No, only the front possibly.
Q. What is that?
A. I didn’t give him any dimensions, possibly 

the front dimensions.
Q. Did you tell him how deep it was?
A. I did not. IO
Q. Mr. Bruen has stated that on this occasion 

when the property was put on his books, that it 
was you and your husband that went there, is 
that so?

A. It is not.
Q. He has also stated that on this occasion you 

told him that the property to be sold ran back to 
the hedge, a distance of about 150 feet, is that 
so?

A. It is not. 20
Q. What did you tell Mr. Bruen about the 

depth of that property?
A. It was never mentioned.
Q. Did you know the depth of it?
A. Not exactly, no.
Q. Now, what was the next—well, did you go 

to Mr. Bruen’s office frequently after that time?
A. After what time?
Q. After the time you put it on his books for 

sale?
A. There was a time when I went there, be-

cause he had my furniture in storage in his store 
house, in back of his office, for two years, or a 
year and a half, and I went there frequently then 
to get my things.

Q. Was that after you had put the property in 
his hands for sale?

A. It was.
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Q. And how often did you go there a month— 
he states it was several times ?

A. Well, I might have gone several times dur-
ing the month, whenever I needed anything from 
the store house, I really cannot tell yon.

Q. On each occasion of going there to get into 
the store house, did you or not have t o  pass 
through his office?

A. I passed through his office yes, not his pri- 
IO vate office, but the hallway into the store house.

B y  t h e  C o u r t :

Q. Did he have control of the store house?
A. Yes, he owned it, I suppose.
Q. He owned it and conducted that business- 

storage business?
A. Yes, sir.

F u r t h e r  d i r e c t :
20

Q. And this store house was located where, 
with regard to his office?

A. In the rear of his office.
Q. You say there was a hallway leading from 

his office into the store house which didn’t go 
through his own private office?

A. Yes.
Q. Now, on every occasion of your visit there 

to his office, either for the purpose of going to the 
store house or otherwise, did you always inquire 
about the sale of this property?

A. No.
*Q. How often, after you placed this in his books 

for sale, did you go there and make inquiries 
about the property?
» A. I don’t remember of asking him at all about 

it.
Q. Now, with regard to the sale to Mr. Starrett,
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what was the first you knew that Mr. Bruen had 
a prospective purchaser!

A. By telephone—it was upstairs, and my hus- - 
band answered it, and came down to the library 
and told me that Mr. Bruen had had an offer for 
the property of $20,000, which I immediately re-
jected.

Q. Now, this contract bears date on September 
20,1904, how long before that, Mrs. Boynton, was 
it that this $20,000 offer was communicated to i0 
you?

A. A few days.
Q(. A few days before?
A. Yes, sir.
Q. After the rejection of the $20,000 offer, what 

was the next you heard ?
A. By telephone again, the next day, or the fol-

lowing, I don’t exactly remember, it was very 
near,

Q. What time of the day was that telephone? 2Q
A. It was right after breakfast, I think—the 

first one was in the evening.
Q, And the second one was when?
A. After breakfast in the morning.
Q. What was the second one, did it name any 

figure?
A. Yes, said he, had an offer of $22,500.
Q. And who answered the telephone?
A. Mr. Boynton.
Q, Is that what he told you after answering 

the telephone?
A. Yes, sir.
Q. Well, what action did you take on that?
A. Why, I said I would sell it if there was no 

extra expense to me, and I would get all that 
amount.

Q. And so your husband went back to the tele-
phone, did he?
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A. And told him.
Q. How long after that was it that yon saw Mr. 

Bruen ?
A. I didn’t see him at all.
Q. During the negotiations did you see Mr. 

Bruen at all?
A. I did not.
Q. Well, when was the first time that you did 

see Mr. Bruen after accepting the $22,500 offer?
IO A. When he came to the house with the con-

tract, which was in the evening, just before din-
ner.

Q. Who were there?
A. Mr. Boynton and myself.
Q. And the contract was already drawn, was 

it?
A. It was.
Q. And signed by Mr. Starrett?
A. It was.

2 0  Q* What part did you take, if any, Mrs. Boyn-
ton, in the inspection of that contract?

A. I looked over Mr. Boynton’s shoulder, as he 
read it, as I never sign a paper without looking 
at it.

Q. Well, how much of it did you read over?
A. Well, I think I read it all over.
Q. Do you know if your husband read it over 

for you, or read it over?
A. We were both looking at it together.
Q. Now then you signed it, did you?

3 A. I did.
Q. And you received $1,000?
A. $1,000.
Q. Did you have any communication with Mr. 

Bruen between that time and the time when the 
deed was transferred?

A. No.
Q. Where was it that you and your husband 

signed the deed?
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A. Mr. Bruen’s office.
Q. And do you know what day that was ?
A. It was on Saturday, at two o ’clock, the first 

day of October.
Q. I notice in the acknowledgment to the deed, 

that the acknowledgment appears to be taken on 
September 30, 1904, before Mr. Bruen—now, Oc-
tober 1st was Saturday, was it not ?

A. It was.
Q. Well, did you acknowledge the deed and sign IO 

it before you received the money?
A. I did not.
Q. Where was it you received the money?
A. In Mr. Bruen’s office.
Q. In what shape was it?
A. In a check.
Q. From whom did you receive the money?
A. Mr. Bruen.
Q. Did you or your husband come to Newark 

to the Fidelity’s office to close this matter? 2_
A. No, sir.
Q(. Now, Mrs. Boynton, I notice on the second 

page of this contract, it speaks of the property 
being conveyed, subject to two mortgages, aggre-
gating $14,000, was there any talk between you 
and your husband and Mr. Bruen concerning 
those mortgages ?

A. Only that the two mortgages which were on 
the Harrison street property------

Q. Well, who had this talk about the mort- 
gages ?

A. I don’t remember that there was any talk.
Q. At the time you first put the property on 

Mr. Bruen’s books, did you say anything to him 
about the encumbrances?

A. I think I said there was a mortgage on it, 
or two mortgages.

Q. Do you remember whether you did or not?
A. I did, always did.
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20

30

Q. Do yon know whether it was yon or your 
husband or someone else that imparted this in-
formation to Mr. Bruen, that the Harrison street 
property had two mortgages on it, aggregating 
$14,000!

A. I told him.
Q. When did you tell him that!
A. Why I suppose when I put it on his books, 

but I cannot recollect exactly.
Q. At the time the contract was signed, did you 

have any further talk with him about the mort-
gages !

A. No.
Q. Did you ever see Mr. Starrett and Mr. 

Bruen looking over the grounds!
A. Never.
Q. Did you ever see Mr. Starrett during the 

negotiations!
A. Never, no, I didn’t know Mr. Starrett.
Q. Now, at the time of the closing of this mat-

ter and the getting of your money on October 1st 
or thereabouts, what conversation did you or 
your husband have with Mr. Bruen in your hear-
ing!

A. At the time of the signing.
Q. At the time that you got the balance of your 

money!
A. Why Mr. Boynton asked Mr. Bruen if he 

found everything all correct, and he said he did, 
only it was a very crooked piece of property, and 
that was all.

Q. Do you remember, Mrs. Boynton, whether 
you made a visit to Mr. Bruen’s office for the 
purpose of signing the deed, and another visit for 
the purpose of getting the money!

A. No, they were both the same. I came out 
from New York on the one o ’clock train and went 
directly to Mr. Bruen’s office. •
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Q. You came out from New York!
A. Yes, sir.
Q. What day of the week was it!
A. Saturday, October first.
Q. Did your husband go with you, was he on 

the train with you!
A. He was. We attended a funeral in New 

York of a relative of mine.
Q. In the morning!
A. Yes, sir. io
Q. What was the first you knew about any 

marks being made on this Atlas!
A. I didn*t know that there were any marks on 

the Atlas.
Q. Well, what was the first time you did know 

it!
A. Why some time after Mr. Starrett had 

served us with papers, I don’t know, a long time 
after the suit had begun.

Q. Did you authorize your husband to go there 2o 
and make these marks ?

A. I  did not.
Q. Did you ever authorize your husband or any-

body else to sell the Harrison street property back 
to the fence.line!

A. I did not.
Q. Was that ever spoken about by you to Mr. 

Bruen or anybody else!
A. No, sir.
Q. Did you send your husband to Judge Dill to 

ask for a release of this disputed piece of land!
A. I did not.
Q. Did you speak to your husband or Judge 

Dill about a release of this disputed piece of land!
A. I never had any conversation with Judge 

Dill on that subject.
Q. Well, with your husband, did you ever au-

thorize him to go and ask for it !
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A. I never did.
Q. What was the purpose, Mrs. Boynton, of 

changing that fence line, after you bought the 
Beryn street property'?

A. To make our Harrison street property a 
little more commodious, give us a little more 
room, and we rented the other property for a 
small amount ,and didn’t see any use of letting 
them have the use of the ground.

IO Q. You know Doctor Stockton, don’t you?
A. I do.
Q Did you ever have any agreement or under-

standing with him that he was to buy that strip 
in the rear end!

A. I never talked to Doctor Stockton on the 
subject.

Q. What do you know about this letter written 
by your husband to Mr. Starrett in December, 
suggesting that he buy this disputed land?

2 0  A. Simply that we talked it over, and we 
thought possibly we might-sell some or all of the 
property if Mr. Starrett would like to buy it.

Q. You knew about that letter then?
A. Oh, yes.

Cross-examination by Mr. Guild:

Q. You say that you knew about this letter hav-
ing been written by your husband to Mr. Starrett, 
asking him whether he wished to purchase this 

3° strip?
A. Yes, sir.
Q. And that was done with your approval?
A. Yes, sir.

Mr. Guild.—I would like to see the an-
swer in the case, please.

(Same produced.)
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Q. Your answer says this, “ These defendants 
admit, as stated in said paragraph 5, that means 
of the bill, that on or about December 2nd, 1904, 
the defendant Charles B. Boynton communicated 
to the complainant in writing the letter set out in 
said paragraph, which was sent by the defendant 
Charles B. Boynton, to the complainant, after 
defendant Charles B. Boynton had Called at com-
plainant’s office, and failed to see him, and that 
such communication was sent by the defendant IO 
Charles B. Boynton to the complainant, without 
any authority from or knowledge of the defend-
ant Mary G. Boynton.”  Now, that is your answer. , 
Why, if you had authorized your husband to 
write that letter to Mr. Starrett, did you say in 
your answer that you knew nothing about it!

A. I didn’t authorize him, but I knew of it.
Q. Well, you say here, it was done without 

your knowledge!
A. Well, I don’t know. 2 0

Q. You don’t know!
A. What is it, yOu say!
Q. I ask why you set up in your answer the ex-

act opposite of what you testify to now, with ref-
erence to your knowledge of that letter having 
been written!

A. I don’t know.
Q. You don’t know what, madam!
A. I didn’t know that it was in there. Do you 

want me to account for it ! 3 0

Q. You say in your answer, and you are mak-
ing that statement as an answer to this bill in this 
suit, that you never knew that your husband had 
written any such letter to Mr. Starrett, and if he 
did write it it was done without your knowledge 
and consent, and yet you testify now that you 
did know about it, and it was as a result of your 
conversation with your husband, and it was sent
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with your approval. Now, I want to know why, 
if it was sent with your knowledge and with your 
approval, why you deny in your answer that you 
knew anything about it !

A. I  cannot tell you.
Q. Now, tell me again, please, what train you took 

from New York on the Saturday that you say 
you signed this deed and received the balance of 
the purchase price o f this property ?

IO A, It was either the 12.50 or the one o ’clock. I 
left the cathedral in New York some time about 
twelve o ’clock, I cannot tell you the trains, either 
12.50 or half-past one, I left 50th street and Fifth 
avenue about 1 2  o ’clock, and I went directly to the 
Christopher street ferry and went to Mr. Bruen’s 
office.

Q. What time did you say you reached Mr. 
Bruen’s office?

A. About two o ’clock or half-past one, I cannot 
2Q tell you the exact moment, it is one of those trains, 

and I stepped from the depot into his office.
Q. And it was in the neighborhood of two 

o ’clock, you say, in the afternoon of Saturday, 
October first?

A. It was.
Q. 1904?
A. It was.
Q. Now there cannot be any doubt about it?
A. Not any doubt whatever.
Q. And it was on that day, and on the after-

noon of that day that you say you signed this 
deed to Mr. Starrett?

A. It was.
Q. Exhibit C 6 , that is the way it is marked?
A. Yes, sir.
Q. And did Mr. Bruen take the acknowledgment 

of yourself and your husband to the deed—asked 
you whether you signed it?
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A. I think so.
Q. And the deed was signed in his presence by 

you and your husband?
A. Yes, sir.
Q. Now, his certificate of your having executed 

this deed and having acknowledged it before him 
as commissioner of deeds, says that it took place 
on the 30th day of September, 1904?

A. That was Friday.
Q. I don’t know. io
A. Well, I certainly cannot account for that, 

sir.
Q. Now you say it did take place on Saturday?
A'. On Saturday, October first.
Q. After 12 o ’clock?
A. Yes, sir.
Q. I show you the official endorsement of the 

Register o f Essex County, on that day, which 
certifies that it was recorded at 11.57 in the fore-
noon of that day? 2 0

A. Well, I  went to this funeral of the Consul 
General o f Mexico, and everybody knows------

Q. No, that endorsement is there, is it not?
A. I guess so.
Q. Well, read it please, and see if  it is not 

there?
A. I don’t know.
Q. Is it there?
A. Why I suppose so.
Q. The deed bears that endorsement?
A. Yes, sir.
Q. And yet you say that you didn’t sign this 

paper until two o ’clock in the afternoon of that 
day. Now you say that you bought these prop-
erties on Harrison street and the Beryn street 
properties, did you buy them with your own 
money?
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Mr. Davis.— Is that material $
The Court.—Yes.

A. My personal money!
Q. Yes.
A. I don’t know as all of it I  did.
Q. Where did the money come from that went 

into those two properties!
A. I suppose from my husband, some of it.

IQ Q. And the greater part o f it, did it not!
A. Yes.
Q. What moneys, if any, belonged to you, went 

into the purchase of these properties—your indi-
vidual money!

A. Well, I don’t know as any went in the Har-
rison street—none went in the Harrison street.

Q. Did any of your personal funds that did not 
originally come from your husband enter into the 
purchase of the Beryn street property!

2 0  A. No, sir.
Q. So that whatever you invested or has been 

invested in these two properties represents money 
that originally came from Mr. Boynton!

A. Yes, sir.
Q. Now you say that these fences were changed 

from their old position to their present position 
about five months after you acquired the Beryn 
street property!

A. Yes, sir.
Q. And were put there principally for your 

convenience!
A. Yes, sir.

The Court.— Is the date of the acquisition 
o f the Beryn street property in evidence!

Mr. Davis-—I don’t think it is in evidence, 
if  your Honor, please.

The Court.—I think it had better go in— 
the deed.
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Mr. Davis.— This is the deed, August 15,
1899,

Q. From whom did you purchase the Beryn 
street property?

A. From the Dennis estate.
Q. From Alvira Wolters, widow and Elvine L. 

Dennis and others; do you remember those 
names ? ?

A. I suppose so, it was the Dennis estate. IO
Q. I show you a deed bearing date the 15th of 

August, 1899, from Alvira Wolters and others to 
Harriet G. Boynton, consideration $9,000, convey-
ing to you, Harriet Gr. Boynton, wife of Charles 
B. Boynton, property on the northerly line of 
Dennis Place in the Township of East Orange, 
and ask you whether you recognize that as the 
deed of what you now call the Berwyn street 
property?

A. I L

Offered in evidence.
Marked Exhibit C-9.

Q. I understand that when you placed this 
property for sale, in Mr. Bruen’s hands for sale, 
you merely stated that you wanted to sell No. 73 
Harrison street?

A. Yes, sir.
Q. Giving him no dimensions whatever?
A. Yes, sir.
Q. And the fence lines then were as they are 

now?
A. Yes, sir.
Q. All of them?
A. Yes, sir.
Q. About the time— shortly before the sale of 

this property to Mr. Starrett, had you not been 
somewhat anxious to find a purchaser?
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A. Yes, sir.
Q. Judge Dill had been urging you to pay a 

mortgage that he held on one of your properties, 
either this or the Berwyn street property, hadn’t 
he?

A. Simply said he would like to have it, didn’t 
urge us at all.

Q. Your husband testified yesterday that he was 
anxious to get the money?

IO A. Well, he said as soon as convenient to pay 
it off.

Q. He wasn’t pressing you for it?
A. He wrote one letter, I believe, and said as 

soon as convenient he would like to have it paid.
Q. And that was one reason why you were 

somewhat desirous of effecting a prompt sale?
A. Not particularly. The house was rented and 

it was of no more use to us; we didn’t live there.
Q. When you looked over this contract of sale 

' did you know that the strip now in question was 
not included in the contract?

A. Of course, I never intended it to be included.
Q. I didn’t ask you what you intended ; I asked 

you whether you knew it was not included in the 
description? .

A. Of course I knew.
Q. How did you know?
A. Why I never supposed it------
Q. I didn’t ask you whether you supposed it; I 

ask you how you knew?
 ̂ A. Well, I  couldn’t tell you. I supposed it was 

drawn up from the lines I gave Mr. Bruen that 
day.

Q. What lines did you give him?
A. Why, the deeds and the Fidelity Trust 

paper.
Q. Well, now, will you tell us what you did give 

him?
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A. Two deeds and the Fidelity Trust Company 
title; or Mr. Boynton handed them to him.

Q. Did Mr. Boynton come to you for those pa-
pers, or did he have them!

A. They were in the safe in my present house.
Q. He went there and got them!
A. I don’t know whether he went or I went.
Q. Now, when you signed the deed, did you read 

the description or was it read to you!
A. I think it was; I never sign anything unless jo  

I read it.
Q. Did you know then that this disputed strip 

was not included!
A. I suppose so.
Q. Did you know!
A. Well, I think I did, I didn’t intend to sell 

it.
Q. You didn’t intend to include this strip!
A. I did not.
Q. Did you never state that you intended to 2o 

include it !
A. Said I did not intend to include it.
Q. Have you never said that you did intend to 

include it in the sale of this property to Mr. Star- 
rett!

A. No, I  never said I intended to sell it.
Q. You are a frequent visitor at the house of 

Doctor Stockton, are you not!
A. Yes, sir.
Q. They are your neighbors!
A. Yes, sir.
Q. Were you in there a short time after the 

sale of this property had been consummated, one 
evening!

A. Why I go in there frequently, because his 
daughter is my friend; I don’t know that I was 
there then. I never said anything to him about 
the sale of the property.
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Q. Were yon not at Doctor Stockton’s house 
one evening shortly after the sale of this prop-
erty, when Doctor Stockton was present, and he 
told you that he had read of the conveyance in 
the newspaper; do you remember such an occa-
sion as that!

A. I do not.
Q. And that he noticed that the depth of the 

property from Harrison street back was only 
IO one hundred and forty feet, do you remember 

such a conversation as that!
A. I  do not.
Q. And that he asked you whether you had not 

included—why you had not included this disputed 
strip!

A. I don’t remember of having that conversa-
tion with Doctor Stockton.

Q. Did you not tell him at that time that you
intended to include it, but that Mr. ------

2 0  A. I did not.
Q. Now, wait until I get through, please; but 

that Mr. Bruen had omitted to put it in the de-
scription, and it was up to Mr. Bruen to make 
good!

A. I did not.
Q. You say that, knowing that you are under 

oath !
A. I do, sir.
Q. Did you say anything that would indicate

what I have stated!
30 A. Not to my recollection.

Q. To Doctor Stockton or, to his daughter, or 
Doctor Stockton’s w ife!

A. No, sir.
Q. On that occasion or at any other occasion 

after the conveyance of this property!
A. I don’t recollect that I did. I  was very 

careful. I don’t talk about my private affairs 
with any of the neighbors.
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Q. Well, didn’t yon talk in Doctor Stockton’s 
house about the conveyance of this property to 
Mr. Starrett, soon after it was consummated?

A. No, sir.
Q. You say no such conversation took place?
A. Not that I recollect.
Q. Had you ever made an agreement, an oral 

agreement with Doctor Stockton to sell him the 
part of this strip lying to the west o f his prop-
erty? IO

A. I never had any conversation with Doctor 
Stockton on the subject.

Q. For which, in exchange, he was to render 
you or your family professional services?

A. Never.
Q. Do you know of your husband having made 

any such arrangement?
A. No, sir.
Q. Has Doctor Stockton not made a demand 

upon you for a conveyance of that property, in 2 0  

accordance with such an arrangement?
A. No, sir.
Q. Why did you hesitate in answering that 

question?
A. Why, I knew he was anxious to buy the 

property, but we were not anxious to sell it.
Q. You say that he was anxious to buy it?
A. Yes, sir.
Q. How do you know?
A. Why because he wanted to enlarge his prop- 

erty there.
Q. Did he ever talk to you about purchasing it ?
,A. No, sir.
Q. Well then, how do you know he was desir-

ous of enlarging his property?
A. Well Mrs. Stockton wanted to use the land 

which I loaned her and she uses now, and she 
would like to buy the property, which I have ab-
solutely refused.
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Q. Well, what has she said or done that indi-
cated a desire on her part to purchase ?

A. What has she said or done?
Q. Yes, yon say she was very anxious to pur-

chase it; now, what has she done to indicate any 
anxiety or desire?

A. Why, when we moved the fence back we 
moved it down, and she was to use it, and she 
wanted to buy it.

IO Q. Oh, she did?
A. Well, she never said so to me.
Q. Well, how did she indicate her desire?
A. Well, I  think Dr. Stockton and Mr. Boyn-

ton had some conversation on the subject.
Q, Oh, you do think so. Now, wasn’t the fence 

moved back with the expectation that you would 
sell that part of it adjoining Doctor Stockton, to 
him?

A. Not for that—how is that?
Q. (Question repeated.)
A. Well, there was nothing at the time stated, 

and if we sold the Berwyn street property why 
we might have sold it to him then but we even-
tually lived there and that of course settled it.

Q. Well, I  know, but that was after the fence 
was moved?

A. Yes, but when the fence was moved we al-
ways expected to live in 1873. W e never expected 
to live in No. 1 Berwyn street, we expected to sell 
it.

° Q. Well, since you have lived in the Berwyn 
street property you have had no use of this dis-
puted strip at all have you ?

A. Not at all, Mrs. Stockton has used it.
Q. Then there was some talk with some mem-

ber of the Stockton family about their purchas-
ing this strip?

A. Mr. Boynton had some talk with the doctor.
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Re-direct exa m in a tio n :

Q. Did you yourself have any talk with Doc-
tor Stockton or any member of his family about 
selling that strip to him?

A. No, sir.
Q. The information you got came through your 

¡husband?
A. It did.

Re-cross exa m in a tio n : 10

Q. I would like to ask you one more question.
Did Mr. Boynton in your presence, have a con- > 
versation at Doctor Stockton’s house regarding 
your expectation or intention of having included 
this strip in the sale to Mr. Starrett, in your pres-
ence of course I mean?

A. No, sir.
Q. No such conversation ever took place in 

your presence with Doctor Stockton or any mem-
ber of his family with you, or in your presence 2 0  

with anybody else?
A. I don’t recall that there was any such con-

versation.
Q. That is all.

Cy r u s  V a il  sworn.

D irect exam ination by, M r. D a v is : 3°

Q. Mr. Vail, do you hold any position with the 
Fidelity Trust Company?

A. Yes, closing titles.
Q. You have been connected with the Fidelity 

Company for how long?
A. Three years.
Q. Have you with you an application made to
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the Fidelity Company for the examination of the 
title to property conveyed by Mr. and Mrs. Boyn-
ton to Mr. Paul Starrett?

A. I have.
Q* Will you produce it, Mr. Vail!
A. (Witness does so.)
Q. What is the number of it?
A. 12,762.
Q. This is what— this paper is what? 

io  A. That is the aplication for guarantee of title 
— search and guarantee.

Q. And at wha,t stage of the search or guar-
antee is the application put in?

A. The beginning, before any search is made.
Q. That is the first step, is it, in the process?
A. Yes, sir.
Q. By whom was that made ?
A. Signed Paul Starrett, per Edwin E. Bruen. 
Q. Are you well enough acquainted with Mr. 

2 0  Bruen’s signature to say whether that is his sig-
nature or not; did you see him sign?

A. No, I didn’t see him sign.
Q. What statement; if anything, is made on 

that application with regard to requiring a sur-
vey of this property?

The Court.—Well, it will speak for itself, 
won’t it?

A. He didn’t order one.
3 ° Q. Whose handwriting is that application, the 

body of it, Mr. Vail?
A. It is one of our clerk’s down there.
Q. Is the clerk there now?

The Court.— Well, that don’t make any 
difference.
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Cross-exam ination by M r. G u ild :

Q. If nothing is said about a survey it is 
marked “ waiver,”  is it not?

A. Our guarantee says subject to such state of 
facts as an accurate survey would show.

Q. That is not necessary.
A. It means we are not to order one and we 

don’t furnish it.
Q. If it is not asked for and they don’t furnish 

one it is marked “ waived.”  I  show you deed 1 0  

marked C-6 , and ask you whether you ever seen 
that paper before?

A. Yes, I passed on it.
Q. Are your initials on the back of the paper?
A. On the front, yes.
Q. What are they?
A. C. H. Y.
Q. Did you have charge of this matter your-

self?
A. I think it might be said that I did, yes. 2 0

Q. Do you remember what was the Register’s 
endorsement that the deeds show as to the date 
and time of record? •

A. Recorded first of October, 11.57 A. M., 1904.
Q. Do you remember whether that deed was in 

your possession on the morning of that day?
A. It must have been, we sent it up for record.
Q. Properly executed?
A. Yes.
Q. And it was sent by your office to the Regis- 3° 

ter’s office for record on the morning of October 
1st, 1904?

A. Yes, sir.
Q. That is all.
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E dw ard  E. B r u e n , recalled.

Direct Examination by Mr. Davis:

Q. Will you say whether or not you signed that 
application for a search, and whether the applica-
tion was filled in at the time you signed it ?

A. It was filled in at the time I signed it, yes, 
by one of the officers down stairs.

Q. Did you have any talk with the representa- 
10 tive of the Company about a survey?

A. I don’t recall anything at that time men-
tioned, any more than if we had a survey, and I 
think I said no.

Q. You don’t remember what the conversation 
was, about the survey?

A. No, I don’t.
f

Mr. Davis.-—I would like to offer that 
paper in evidence.

0 Mr. Davis.—Will you furnish a copy of
it, Mr. Vail, if required?

Mr. Vail.—Yes, sir.

By Mr.. Guild:

Q. Mr. Bruen, Mr. Boynton says that he had 
no word from you prior to the morning when 
you showed Mr. Starrett through the house and 
the Harrison street property, that you would be 
there or had such purchaser in prospect?

3 0  A. I called Mr. Boynton up on September 18th 
to say that I had a party that I had mentioned 
his property to, No. 73 Harrison street, and he 
wished me success, etc., and I said that I got him 
to consent to meet me to-morrow morning at 

, eight o ’clock at the Brick Church platform and 
go over to the property. I also called up Mr. 
Newhouse and he very kindly consented to allow 
us to go through the property. His wife was very
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ill, but he would meet us if we would come before 
nine o ’clock, and show the property, and be glad 
to do anything he could to effect a sale. Mr. 
Starrett met me on the platform. I hadn’t ad-
vised my clerk of my going with Mr. Starrett, I 
hadn’t time, and we went over to the house. Mr. 
Newhouse was waiting for us, and we were very 
pleasantly received, and after going through the 
house he took us out to the stable and also around 
the ground, as I have already stated. I  asked io  
Mr. Boynton if he would not kindly come to my
office and meet Mr. Starrett------

Q. When did you ask him------

B y  t h e  C o u r t  :

Q. Do I understand that Mr. Boynton went with 
you!

A. No, sir, Mr, Starrett.
0  Mr. Starrett went with you and Mr. Boynton

20did not?
A. No, sir, and Mr. Newhouse met us. He 

waited at his home to go over the house, his wife 
being sick.

Q. When you went, over the ground, I under-
stand you to say Mr. Boynton wasn’t with you?

A. No, sir, we were with Mr. Newhouse.

B y  M r. G uild:

Q. Now you started to say that you asked Mr. 3Q 
Boynton to meet you; when did you make that 
request?

A. On the evening of the 18th.
Q. That was the night before you showed Mr. 

Starrett the property?
A. At my office, I wanted him to meet Mr. Star-

rett.
Q. After you had shown Mr. Starrett the prop-

erty where did you go ?
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A. Back to the Brick Church platform, and 
asked Mr. Starrett to go with me to the office 
to meet Mr. Boynton, and he said, I haven’t time, 
I am very busy, and must take this train.

Q. Where did you gof
A. Back to my office.
Q. Was Boynton there?
A. No, sir, he had been there and had left and 

said he would be back.
IO Q. Bid he come back?

A. He did.
Q. Bid you make him any offer for the property 

then or at least submit Mr. Starrett’s offer?
A. I did.
Q. And that was the offer of what?
A. $20,000.
Q. Bid he accept or decline it?
A. He did not, said he would have to talk with 

his wife.
20 • -

By Mr. D avis:

Q. Is it usual in your business for you to bring 
the prospective purchaser and the seller together 
before you have any offer, out o f the purchaser?

A. I have had better success by bringing the 
two principals together in all the sales I have ever 
made; I have done better and could make a sale 
quicker if we could get the two principals togeth-
er early.

3° Q. Is not that unusual in the real estate busi-
ness ?

A. No, sir, and I have been twenty odd years 
in the business.

Q. Now, this occasion when you had this meet-
ing with Mr. Starrett on the Brick Church plat-
form, did I understand that that was the morning 
when you allege that Mr. Bbynton had made these 
marks on the Atlas?
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A. Yes, sir.
Q. And yon say that after that, after you ar-

rived at the office Mr. Boynton had gone, hut he 
came back again!

A. Came back again.
Q. Did he have a conversation with you then!
A. He most certainly did.
Q. That was the time you presented the $2 0 ,- 

0 0 0  offer!
A. Yes, sir. IO
Q. W asn’t that offer telephoned, Mr. Bruen!
A. No, sir.
Q. When Mr. Boynton came back there did he 

sp e a k  to you at all about what he had done with 
your Atlas!

A. Why, I don’t recall him saying anything 
about that, because my clerk had told me during 
his absence about that.

Q. Your clerk had called your attention to that, 
eh! 20

A. Yes, sir.
Q. Did you look at the Atlas------

The Court.—Well, I suppose it would be 
competent and proper to find out what the 
clerk told him, is there any objection to 
that!

Mr. Guild.—No, sir, not as far as I  am 
concerned.

The Court.— Have you any objection to 
that, Mr. Davis! 3 0

Mr. Davis.—It would hardly be compe-
tent, it seems to me, in the absence of Mr. 
Boynton, I don’t know what the clerk told 
him.

The Court.—Well, Mr. Bruen was Mr. 
Boynton’s agent, and therefore Mr. Guild 
will have the right to know what the sub-
agent or the clerk had told the agent.
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Mr. Davis.—I withdraw my objection, if 
your Honor thinks that way. .

By the Court:

Q. Well, you can state what your clerk told 
you?

A. He said that Mr. Boynton had been there, 
and that while there he had outlined, as you have 
already noticed on the Atlas, the boundaries of 

io  the property, and the book was still open lying on 
the table in the front office. There is no table in 
the rear office, Mr. Boynton was mistaken about 
that, there is no table in the rear where he said, 
it was in the front office and the book still laid 
open just as he had left it.

By Mr. D avis:

Q. Well, you don’t know that?
A. Beg pardon?
Q. You weren’t there when he left it so that 

you don’t know whether it was just as he left it 
or not?

A. Well, my clerk said he left it that way.

By the Court:

Q. Tell us all that the clerk told you at that 
time ?

A. Nothing more than I have already repeated 
in yesterday’s testimony, that he said that the 
lines were indicated of the property belonging to 
Mr. Boynton or Mrs. Boynton—was indicated by 
the red line, that the lead pencil line indicated 
the fence or hedge dividing the Berwyn street 
from the Harrison street property.
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B y M r. D a v is :

Q. Now you and Mr. Boynton then had no con-
versation then and there about these lines'?

A. No, I don’t recall anything whatever, sir.
Q. And the clerk’s conversation with you was 

before Mr. Boynton came back, Mr. Bruen?
A. Yes, sir.
Q. Well now, did you examine the Atlas when 

the clerk called your attention to it! ^
A. Yes, sir.
Q. It was lying there on the desk open before 

you!
A. Yes, sir, lying there open on the front table.
Q. And that was how long before the contract 

was drawn!
A. The contract was drawn the next day.
Q. The next day!
A. Yes, sir.
Q. Now, you say from your inspection of the 

Atlas, as changed by Mr. Boynton, that this red—  2 0

or that the pencil line was considerably west of 
the red ink line of the property line, didn’t you!

A. Yes, sir.
Q. And you had this Atlas in your possession 

for how long before this matter came up!
A. What do you mean------
Q. Well, you owned this Atlas how long!
A. Well, it was in my possession there at the 

time.
Q. At the time you drew the contract you had 3° 

the Atlas still in your possession!
A. Yes, sir.
Q. You knew that the pencil line was consid-

erably west of the hundred and forty foot line!
A. I never gave it a thought, never referred to 

my Atlas from the start to finsh on the sale of 
this property.

Q. Well, what did you inspect the Atlas for?
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A. Just because my attention was called to it 
by my clerk.

Q. He called your attention to the fact that the 
property line as shown on the Atlas and the hedge 
line did not agree?

A. Merely said that Mr. Boynton had outlined 
the property as it was, and as the fences were 
now located.

Q. Didn’t he speak about the hedge, that he had 
IO outlined the hedge too?

A. Yes, sir.
Q. What did he say, that he outlined the prop-

erty fence or hedge?
A. Merely said that the lead pencil indicated 

the fence and where the hedge was.
Q. How careful an examination did you give 

the Atlas when you did that?
A. Just a casual look at it.
Q. And you knew, didn’t you, that the Atlas 

2 0  shown you of 73 Harrison street was only 140 
feet in depth?

A. No, I didn’t give it a thought. I only looked 
casually at it, and may have seen the figures, but 
I never gave it a thought.

Q. Well, now, knowing that the hedge was off 
the property line, and having given a receipt for 
these papers covering 73 Harrison street, why 
was it you took no precautions to find that the 
line went back to the hedge— the depth went back 
to the hedge?

A. In giving receipt for those papers I didn’t 
give any thought of the dimensions at all.

Q. Well, the clerk had taken the trouble to call 
your attention to the fact that the hedge was 
somewhere off the line?

A. Yes, sir.
Q. Not saying how many feet?
A. That was the day before I received any pa-

pers.
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Q, But you had that knowledge before you re-
ceived the papers, didn’t you?

A. Yes, in a casual way.
Q. And you had that knowledge when you drew 

the contract?
A. Of what?
Q. The contract for the sale of the property?
A. What?
Q. I say you had that knowledge, or knowledge 

had been imparted to you by the clerk before you IO 
drew the contract, that the hedge was off the line ?

A. Well, I knew that merely as it was men-
tioned, that is all.

Q. Well, you knew of it only two days before, 
didn’t you?

A. That the hedge was off the line?
Q. Yes.
A. I never knew any other line except the hedge, 

from the time I offered the property for sale.
Q. What was it that Mr. Keating called your 2Q 

attention to about the hedge if he didn’t call your 
attention to the fact that the hedge was off the 
line?

A. Never said a word about being off the line.
Q. What did he say those pencil marks meant?
A. The hedge.

• Q. The only dimension given there is 140 feet 
from the Harrison street back to the rear line of 
Doctor Stockton’s, isn’t it?

A. I believe it is.
30

Q. And there is no dimension given whatever 
•from that rear line to the pencil line showing 
where the hedge is?

A. Not to my knowledge.
Q. And you took no precaution whatever to find 

that the line in the deed or the contract went back 
to the hedge, did you?

A. No, sir.
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Q. Now, Mr. Bruen, what afternoon was it, if 
you can remember, when you handed to Mr. or 
Mrs. Boynton the check in final settlement?

A. The settlement was to be at eleven o ’clock 
here at the Fidelity Company’s office, and the deed 
was acknowledged the day before, both Mr. and 
Mrs. Boynton called at my office, and I took their 
acknowledgment, and the following day I went 
down to Newark with the deed, and Mr. Starrett 

io  sent his clerk from New York out to the Title 
Guarantee Company’s office with a certified check 
payable to Mrs. Boynton. I had to go on to New 
York about eleven o ’clock and I had arrange-
ment with Mr. and Mrs. feoynton to meet me at 
my office that evening which they did, and there 
I passed the certified check from Mr. Starrett.

Q. That was then on Saturday that you passed 
the certified check ?

A. I don’t remember the day.
2 0  Q- Well it was the day after the deed was 

acknowledged, was it?
A. Yes, sir.
Q. Do you recall about what time in the after-

noon or evening, as you call it, that it was ?
A. No, I do not. It may have been in the morn-

ing.
Q. I mean that you passed the check over?
A. Well, it was either that afternoon or the 

next morning, if I remember right, the check was 
~Q to be sent out from New York by Mr. Starrett to 

this building, and I was to see Mr. and Mrs. Boyn-
ton, as soon as I received the check or the check, 
passed upon by the Title Guarantee company.

Q. Well, the appointment for closing was at the 
Fidelity at 11 o’clock?

A. I  think so. The paper will show.
Q. And that eleven o ’clock was eleven o ’clock 

of the day following the time they signed the 
deed?
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A. Yes, sir.
Q. Then I understand you to say you left New-

ark and went over to New York and came back to 
East Orange, and was it on that same day that 
you received the check at the Fidelity that you 
handed later to Mrs. Boynton at your office in 
East Orange?

sA. I rather think it was. I remember this con-
versation with Mrs. Boynton that she couldn’t 
give me a check for my commission until after io  
she had deposited that check, and I don’t remem-
ber whether that was in the evening or the next 
morning.

Q. Do you know whether you were at your home 
or your office when you telephoned to Mr. Boyn-
ton about Mr. Starrett coming to see the prop-
erty?

A. I was at my home.
Q. Was that early in the morning?
A. No, sir, that was the night before. 2 0

Q. What time of the day, what time of the 
morning was it that you reached your office on 
the morning that Mr. Starrett and you looked at 
the property?

A. I think Mr. Starrett and Mr. Newhouse took 
the 9.01 train there at Brick Church, I remember 
Mr. Newhouse came down there; we were talking 
on the platform and took the train at the same 
time Mr. Starrett did.

30
B y M r. G u ild :

Q. Mrs. Boynton says that the deed was not 
signed by her until the morning of the first of 
October, 1904?

A. I never acknowledge a paper except on the 
day that the acknowledgment is taken.

Q. Then you say it was signed and acknowl-
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edged the day that your certificate bears date, the 
30th day of September, 1904?

A. Yes, sir.
Q. And it was brought by you to the Fidelity’s 

office the next morning?
A. Yes, sir.
Q. And you didn’t receive the check, I under-

stand you, until after the Fidelity Company had 
passed on the deed?

IO A. Yes, sir.
Q. Now, can you recall in your conversation 

with Mr. Keating when you came back from the 
station, when you left Mr. Starrett, as to whether 
Mr. Boynton had said anything to him, Keating, 
about how much land would be included in the 
sale ?

A. I don’t recall, I don’t recall more than he 
spoke about the hedge indicating the Harrison 
street property.

20 Q* That Mr. Keating told you that Mr. Boynton 
had said that to him?

A. Yes, sir, but I don’t think any figures were 
mentioned whatever.

Q. But you do say that Keating told you that 
Boynton said that the hedge or the pencil line 
that he had made indicated-----

A. The Harrison street property.

B y  M r .  D a v i s :

30 Q. You have said to Judge Guild that Mr. 
Keating told you that Mr. Boynton had said to 
him that the Harrison street property ran to the 
hedge, is that what I understand you to say?

A. Yes, sir.
Q. Well, now, why was it that you didn’t tell 

me that he said that in answer to my question as 
to what Mr. Keating had said ?

A. I don’t remember your question.
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Q. Well, at the Court’s suggestion I asked the 
question: What was it that Mr. Keating had said 
to you after Mr. Boynton had left that morning?
And in replying you didn’t say that Mr. Keating 
had told you that Mr. Boynton had stated that this 
Harrison street property ran back to the hedge.
Now, I ask you why is it you said that to Judge 
Guild when you didn’t state it on the former ques-
tion?

A. I have no doubt I would be glad to answer IO 
it if you put it properly as Judge Guild put it.

Q. When you were asked to state what Mr. 
Keating had told you you didn’t state all, did 
you?

A. I don’t remember whether I did or not.
Q. Will you state now, Mr. Bruen; give the 

whole statement, that Mr. Keating gave to you, 
after Mr. Boynton left the office that morning, 
as having been made to him by Mr. Boynton?

A. Mr. Keating said that Mr. Boynton had been 
there and gone and would be back; that he had 
marked on the Atlas the outlines of the Berwyn 
and Harrison street properties; that he had run 
the pencil line around the Berwyn street and Har-
rison street property, that is the dividing line, 
to show where they were separated by the fence 
and the hedge, and that the hedge indicated the 
depth or the description of that Harrison street 
property.

Q. Now, will you turn to page 7 again?
A. (Witness does so.) .
Q. Was that all he said with regard to those 

pencil marks?
A. I cannot recall probably word for word, I 

have given you as near as I can remember.
Q. Did he call your attention to the fact that 

the pencil mark brought the hedge back of Doctor 
Stockton’s property?
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A. No.
Q. Did he make any remark about that at all?
A. No, I don’t recall his doing it; I knew it 

anyhow without his telling me.
Q. You knew that?
A. Yes, sir.
Q. You knew what ?
A. I knew the conversation between Mr. and 

Mrs. Boynton and Doctor Stockton, for I gave 
IO them appraisal on that piece of ground, what they 

should pay for it.
Q. Then you knew that there were ten feet or 

some number of feet belonging to the Berwyn 
street property with the hedge cut off?

A. For Doctor Stockton.
Q. Didn’t you know that that ran all the way 

back, you knew it was a straight line?
A. I was told on the very start that the hedge 

indicated the size of that property.
Q. Size of what property?
A. Harrison street property.
Q. What was it you knew with regard to the 

piece that is over in Doctor Stockton’s land?
A. I .knew that only from hearsay, through 

both Mr. Boynton and Dr. Stockton, that they had 
an arrangement between them for that ten foot 
strip, and that they wanted me to give them an 
appraisal.

Q. And you actually did give an appraisal, 
didn’t you?

3° A. I believe I did.
Q. Didn’t you know at that time, Mr. Bruen, 

that that strip of land that belonged to the Boyn-
tons, went all the way through the full depth of the 
Berwyn street property?

A. No.
Q. Where did it end, to your mind?
A. Because I was always given to understand
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wliat property was in the Harrison street front-
age ran through to the hedge; that was part of 
the property.

Q. Didn’t you know that the fence between 
Berwyn street and the other street, Harrison 
street properties was on a straight line. You 
could inspect that and see for yourself, that the 
fence was straight, couldn’t you?

A. Which line are you referring to?
Q. The fence running north from Berwyn IO 

street ?
A. So is the hedge a straight line.
Q. Now -you knew, as I understand you, that 

some of the Berwyn street property was east of 
that hedge and fence?

A. Not that it was to be taken out of the Har-
rison street property.

Q. That is not the question, Mr. Bruen. Didn’t 
you know that some of the Berwyn street prop-
erty—some of the land belonging to No. 1 Berwyn 2Q 
street was east of the hedge and the fence?.

A. Not that it was ever to be separated.
Q. Well, then, what do you mean. You knew 

that Doctor Stockton didn’t own that ten foot 
strip ?

A. I knew that he was working it out.
Q. Well, you knew that the Boyntons owned it, 

didn’t you?
A. Yes, I knew—at least I understood from the 

Doctor and both the Boyntons, that he was to have 
a deed for it.

Q. Well, Mr. Bruen, just answer the question?
A. I will.
Q. You knew all the time that that strip of land, 

ten feet wide, or whatever it might be, was owned 
by Mrs. Boynton, didn’t you?

A. I knew she owned all the property.
Q. And didn’t you know that that strip of land
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ran all the way to the full depth of what is known 
as No.l Berwyn street?

A. Sure, it came out of that.
. Q. It came out of that ?
A. Yes.
Q. Now, when did you have the information that 

that strip of land came out of Berwyn street?
A. At the time that the property was put on 

my books.
IO Q. How long ago?

A. I should judge 1901 or 1902—early in 1902. 
I rented No. 1 Berwyn street for Mrs. Boynton 
to a family named Williams, and at that time this 
hedge was already moved.

Q. Then, at the time the property was put on 
your books, you knew that beginning at Harrison 
street and running back in depth to the hedge, 
that there were two titles involved, one of Berwyn 
street and the other of Harrison street?

2Q A. If I had given it a thought, yes, but I never 
recalled it.

Q. As a matter of fact you knew that ?
A. Sure.
Q. And you know it now?
A. Yes!
Q. And you knew it then?
A. Yes, why shouldn’t I?
Q. And you went so far as to make an ap-

praisal of the Berwyn street?
A. I was asked to make a friendly appraisal.
Q. And it was in connection with those ten feet 

of land that was east of the hedge ?
A. On Doctor Stockton’s line.
Q. Well, now, is that your appraisal made in 

1903?
A. That is my signature.
Q. And just state what dimensions you state as 

the dimensions of No. 1 Berwyn street?
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A. ‘ ‘ Confirming my promise, relative to the ap-
praisement of yonr property, No. 1 Berwyn street,
East Orange, will say that I consider lot 135 x 148, 
on account of its close proximity to Harrison 
street, where ground is now high, at $250 a front 
foot---- r* (witness read same).

This has nothing to do with Doctor Stockton’s 
valuation at all; this has nothing to do with the 
question you put to me.

Q. What has that to do with it? IO
A. Mr. Boynton came to me and asked me if he 

could get a larger loan on his property, and asked 
me if I would value it for him. That has nothing 
to do with this question at all.

Q. You had another appraisal at the time Doc-
tor Stockton-----

A. I was asked to make a friendly appraise-
ment.

Q. Did you commit that to writing?
A. Yes, sir, and both have a copy of it. 2Q
Q. This 135 feet front covered the Berwyn 

street property, the whole frontage and took in the 
110 feet?

A. Those are the figures Mr. Boynton asked me 
to figure on, and he outlined it for me.

Q. And the hedge was set back?
A. Back where it is now.
Q. And this depth you gave of 148 feet, didn’t 

that take in the full depth of the Berwyn street 
property?

A. Yes, he asked me to figure that way.
Q. And the hedge was set where it is now?
A. Where it is now.

Mr. Davis.—I would like to offer in evi-
dence this appraisal of Mr. Bruen that he 
has identified, and the receipt which he 
gave on September 20th for these two pa-
pers, the Palmer deed and the Fidelity
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Guarantee, and also the map, I think it has 
been already offered, but if I have not of-
fered it in evidence I offer it now, the map 
which I presented; and the Atlas you have 
offered in evidence, Mr. Guild, haven’t 
you?

Mr. Guild.—Yes, sir.
Appraisement by Mr. Bruen marked Ex-

hibit D-4.
IO Receipt marked Exhibit D-5.

Map marked Exhibit D-6.
Letter from Charles B. Boynton, Decem-

ber 2, 1904, offering to sell disputed strip 
of land to Mr. Starrett, offered in evidence.

Marked Exhibit C-10.

DEFENDANTS REST.

CASE CLOSED.

20

IN CHANCERY OF NEW JERSEY.

St ar r e t t

v.
On Bill, &c. 
Memorandum.

30 Bo yn t on .

Ste ven s , V. C.:

I have come to the conclusion that the complain-
ant is entitled to a decree. By deed dated Sep-
tember 30, 1904, defendant conveyed to plaintiff a 
house and lot in East Orange, known as 73 Harri-
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son street, for the price of $22,500. The question 
in dispute is whether the property agreed to be 
conveyed extended to a privet hedge on two of its 
rear boundary lines, or stopped ten feet short of 
that hedge, as it does in the written contract and the 
deed of conveyance. I have no doubt that defend-
ant’s agent Bruen offered to complainant, and that 
complainant agreed to buy, the property extended 
to the privet hedge. The verbal agreement actu-
ally concluded between the agent and Starrett re- IO 
lated, undoubtedly, to the property thus bounded.
Both Bruen and Starrett so testify and there, is 
no testimony to the contrary. I f  confirmation were 
needed it would be found in the reljation which the 
ten feet strip bore to the rest o f  the lot.

The decided weight of the evidence is, further, 
that Bruen had been originally authorized to sell up 
to the hedge and that in this respect his instruc-
tions were never varied. The evidence, too, is 
convincing that Mr. Boynton, whose money had 2o 
.bought the property, purchased in his w ife ’s name, 
and who completely represented her, intended, 
while the negotiations were pending, to include the 
disputed strip in the sale. The evidence of Judge 
Dill, who testifies to a conversation with Boynton 
relative to the release of that strip from a mort-
gage, and the evidence of Bruen’s clerk, Keating, 
much outweighs the evidence of Mr. and Mrs. 
Boynton, whose recollection is so inaccurate in 
other respects that it cannot be relied upon.

The case, then, presents one of two aspects. 
Either Mr. Boynton, by oversight, failed to hand 
to Mr. Bruen a description of the disputed strip, 
or, as he himself testifies, he gave to Mr. Bruen a 
description which he knew did not embrace it. I f  
it was, in fact, a case of mutual mistake,, both par-
ties supposing that the description embraced the 
strip, then Green v. Stone, 9 Dick., 387, is appli-
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cable. I f  the act o f Boynton was fraudulent the 
rule stated in Pom. E'q. Jur., § 870, § 1376 (3d. 
Ed.) applies. I f  A  agrees to sell to B ten pounds 
of flour, he cannot, by a mental reservation, made 
at the time or afterwards, to the effect that he 
will only give him nine, escape from the effect of 
his bargain. So if Bruen had been authorized to 
include the strip in the sale and did include it and 
Boynton knowing that it had been included, fur- 

IO nished a description which both Bruen and Star- 
rett thought covered it and said nothing, but took 
Starrett’s money for it, he cannot now escape from 
the effect of what he and Mrs. Boynton actually 
authorized by saying, I mentally reserved the strip 
and did not mean to convey it.

IN CHANCERY OF NEW JERSEY.
2 0

30

Between—-
. P a u l  St a r k e t t ,

Complainant,

and

H a r r y  G. B o y n t o n  el als., 
Defendants.

On Bill, &c. 
 ̂Notice of 
Appeal.

j

To F r e d e r ic k  F . F u i l d , Esq., -
Solicitor for Complainant.

Take notice that the defendants hereby appeal 
to the New Jersey Court o f Errors and Appeals 
from the final decree in the above stated cause,
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above stated cause, respectfully show that your 
petitioners find themselves aggrieved by a final 
decree made in the Court of Chancery of New 
Jersey, by his Honor, William J. Magie, Chancel-
lor of New Jersey, bearing date the 8 th day of 
January, 1907, wherein the said Paul Starrett 
was complainant, and the said Harriet G. Boynton 
and Charles B. Boynton, her husband, were de-
fendants, in this respect, to w it:—

io  That the said decree orders, adjudges and de-
crees, as follow s:—

“ It is thereupon on this eighth day of January, 
Nineteen hundred and seven, on motion of Guild 
& Martin, of counsel with the complainant, and 
in the presence of Thomas A. Davis, of counsel 
with defendants, by William J. Magie, Chancel-
lor of the State of New Jersey, ordered, adjudged 
and decreed, and the said Chancellor, by virtue of 
the power and authority of this court, does hereby

2 0  order, adjudge and decree, that the defendants do 
within thirty days from the service upon them or 
their solicitor of a true copy of this decree, make, 
execute and deliver to the complainant, for the 
consideration heretofore paid by him upon the 
delivery of the said deed dated September thirti-
eth, nineteen hundred and four, a deed with ap-
propriate words of bargain and sale, conveying 
to the complainant, his heirs and assigns, the fol-
lowing described premises, being in the City of

3 0  East Orange, Essex County, New Jersey.
Beginning at a stake in the southerly line of 

land of the said Paul Starrett distant on a course 
of North forty degrees twenty-nine minutes West 
one hundred and forty feet from the Northwester-
ly line of Harrison Street ; running thence north 
forty degrees twenty-nine minutes west nine feet 
and fifty-five one hundredths of a foot to the cen-
ter line of the main stems of a privet hedge; thence
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North forty-nine degrees four minutes east 
through said center fifty-three feet and sixty hun-
dredths of a foot to a corner in said hedge; thence 
still through said center line North forty-one de-
grees ten minutes west one hundred feet to the 
end of the hedge; thence producing the last men-
tioned course Northwesterly twenty-six feet and 
twenty-five one hundredths of a foot to line of 
land of said Starrett; thence along the same north 
forty-nine degrees four minutes east thirteen feet IO 
and seventy-five one hundredths of a foot to a 
corner of said Starrett’s land; thence still along 
the same South forty degrees twenty-nine min-
utes east one hundred and thirty-six feet and fifty- 
four one hundredths of a foot; thence still along 
the same south forty-nine degrees forty-one min-
utes west sixty-five feet and eighty-three one hun-
dredths of a foot to the place of beginning.

And it is further ordered that the defendants 
do pay the costs of the complainant in this cause 
to be taxed and that the complainant have execu-
tion therefor according to the course and practice 
of this Court. And that there be included in such 
costs the sum of forty-nine dollars and sixty 
cents, paid by the complainant for a copy of the 
testimony taken in this cause and used by the 
Court, and that there be also allowed and taxed 
in said costs a fee to complainant’s counsel of sev-
enty-five dollars, and that either party is to be at 
liberty to apply to this Court for further direc- 
tions or relief in the premises if occasion should 
require. ’ ’

And your petitioner humbly appeals from those 
parts of the said decree of the Chancellor, which 
decree as aforesaid, upon the ground that the 
same is erroneous, for that the said decree should 
not have directed the making, execution, and de-
livery by the said two defendants of any deed,
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containing either the description set ont in said 
decree, or any other description ;

And that the said decree should not have or-
dered the defendants to pay the taxed costs of the 
complainant, or a counsel fee to the complain-
ant ’s counsel ;

That the said decree should have adjudged that 
the complainant was entitled to no relief as 
against the defendants.

io  That the said decree should have directed the 
complainant’s bill to be dismissed.

Your petitioners therefore pray that the said 
decree of the said Chancellor may be reversed, 
set aside, and for nothing holden; and that your 
petitioners may have such relief in the premises 
as to this honorable Court shall seem meet.

F r a n k  E. J a c o b u s ,
Solicitors o f Appellants and Defendants.

20 H owe  &  Da v is ,
Of Counsel with Appellants.

3 0



NEW JERSEY COURT OF ERRORS’ AND 
APPEALS.

Between—
P a u l . S t a r r e t t , 

Complainant and Respondent,

and

Harr iet  G. B o y n t o n , et al., 
Defendants and Appellants.

On Bill, &c. 
Answer to 
Petition of 
Appeal of 
Harriet G. 
Boynton and 
Charles B. 
Boynton.

IO

, The answer of Paul Starrett* Respondent to the 
petition of appeal of Harriet G. Boynton and 
Charles B. Boynton, Appellants.

This respondent not acknowledging all or any 
of the matters which in said petition of appeal 
are contained, to be true, for answer thereto nev- 20 
ertheless says and admits, that a final decree was 
on the eighth day of January, nineteen hundred 
and seven, made and entered in the Court of 
Chancery in the cause for that purpose mentioned 
in said petition, as is therein stated, but as to the 
substance and form thereof this respondent prays 
to refer thereto when the same shall be produced, 
and this respondent is advised and believes that 
the said decree is agreeable to equity and prays 
that the same may be affirmed with costs to be 3° 
adjudged this respondent.

Gu i l d  & Ma r t i n ,
Solicitors and of Counsel for Respondent.





(Exh ib it  C . 2.)
( c o p y . )

East  Or ang e , N . J., Jan u ary  5, 1905.

Mr. Char l es B. Bo ynt o n .
1 B erw in  S treet, E a s t  O ra n g e , N . J.

Dear  Sir  :

In a recen t in terview  w ith  M r. P au l S ta rre tt, th e p u rch aser o f N o . 73 H a r r i-
son Street, E a st O ra n g e , he in form ed m e th at b y  a late  su rvey , w hich  has just 
been m ade, he finds th at yo u  and M rs. B o yn to n  failed  to  deed to  him  all the 
property, w hich  w as o ffered  him  b y y o u r A g e n t, w hich  em b raced  all the p r o p -
erty betw een th e S to ck to n  line on the S o u th , H a rriso n  S treet on th e E a st, 
Palmer p ro p erty  on  the N o rth , run n in g  b a ck  to  the h ed ge, w hich  sep arates the 
property N o . 1 B erw in  S treet fro m  the p ro p erty  w hich  he p urchased . A s  I 
was instructed b y bo th  y o u  and M rs. B o yn to n  to  o ffer the p ro p erty  em braced  
in the above bou n d aries to  both  M r. N ew h o u se, the fo rm er ten an t, and M r. 
Starrett, the p resen t ow n er, I did so and did not k n o w  th at yo u  had failed  to  
deed the sam e until I w as inform ed b y m y c lerk , M r. K e a tin g , w h o  said y o u  
had called severa l w eeks a fter  the sale and w ish ed  to  kn o w  if we. cou ld  g e t  M r. 
Starrett to  p u rch ase the ten  feet in the rear o f the h ouse and fo u rteen  feet 
along the d rivew a y on th e S o u th , w hich  y o u  had reserved , b u t w h ich  w e sup-
posed had been co vered  b y the deed to  M r. S ta rrett.

To prove I had y o u r a u th o rity  to  o ffer th e a b o ve  p ro p erty  to  M r. S ta rre tt, 
you outlined fo r m y c lerk  the p ro p erty  for sale on  m y A tla s  o f th e O ra n g e s  in 
my office, ju st b efore  yo u  closed  w ith  M r. S ta rrett, and th o se  lines are still on 
the map, as y o u  m ade them , sh o w in g  w h ere y o u  had b lo ck ed  o u t th e p ro p e rty  
No. 1 B erw in  S treet, le a v in g  all the p ro p erty  N o rth  and E a st o f the h ed ge in 
the p rop erty N o . 73 H a rriso n  Street* e x c e p tin g  the ten  feet in the rear o f D r. 
Stockton, w hich  I u n d erstoo d  yo u  had a g re e d  to  sell him . A ll  the p ro p erty  
embraced in N o . 73 H a rriso n  S treet, as a b o ve  described  w as p laced  on m y 
books by M rs. B o y n to n  and yo u  confirm ed her statem en t a num ber o f tim es 
in regard to  th e se llin g  o f the p ro p erty .

Mr. S ta rre tt  req u ested  me to inform  yo u  th at he p rop osed  to  b r in g  suit 
against M rs. B o y n to n  and yo u  fo r all the p ro p e rty  w h ich  he supposed  he had 
purchased, as his law yer advises Him to  do so, sta tin g  th at he could  and should 
recover the sam e. Sin ce it is his inten tions to  ca rry  this m atter into  co u rt, m y 
advice w ould  be to  ex e cu te  a deed to  him  for the p ro p erty  in question  and 
save further com p lication s, w hich  a re sure to  fo llo w , as he states w hen  he 
starts in to  re co v e r  this p ro p erty  he w ill put it th ro u g h  to  a finish, no m atter 
what it costs.

K indly advise  me at once yo u r inten tions, as M r. S ta rre tt  is w a itin g  to  h ear 
from me y o u r decision  in the m atter.

Y o u r s  tru ly ,
Edwar d E. Br ue n .





(Exh ibi t  D . 2.)

( c o p y . )

East  Or ang e , N . J., Sep t. 20, 1904.

R eceived  from  M rs. H a rrie t  G. B o yn to n  deed dated 

Ju ly  8, 1899, from  S a rah  L . P alm er, and A lb e rt  W . 

P alm er, her h u sb a n d ; a lso  C ertificate  o f G u aran tee  o f 

the F id e lity  T itle  and T r u st  C o m p an y, N e w a rk , N . J., 

c o v e rin g  th e p ro p erty  kn o w n  as N o . 73 H arrison  

S treet, E a st  O ra n g e , N . J.
Edwar d E. Br ue n .





By consent of counsel the follow ing: description s of real estate appearing: 
in F idelity T ru st C o . g u a ra n ty  and deed from  P alm er to  B o yn to n , m en-
tioned in E x h ib it  D  2, are printed  instead of the w h o le  o f said  in s tru m e n t:

A ll those three certain  tracts o r  parcels of lan d, situate, lying: and being: 
in the C ity  of E a st O ra n g e , C o u n ty  of E sse x , and S ta te  o f N e w  Jersey.

F IR S T  T R A C T — Beginning: at a point in the n o rth w esterly  line of 
Harrison street, d istan t se v e n ty -six  and fo rty -s ix  one-hundredths feet n o rth -
easterly from  the n o rth w esterly  corn er o f the sam e and D en n is p la c e ; | |  
thence north fo rty  degrees and tw en ty-n in e m inutes w est one hundred and 
forty fe e t ; thence n orth  fo rty-n in e degrees fo rty-on e m inutes east parallel 
with H arrison  street s ix ty -fiv e  and e ig h ty-th ree  one-hundredths fe e t ; thence 10 
north forty  degrees tw en ty-n in e m inutes w est one hundred and th ir ty -s ix  
and fifty-four one-hundredth fe e t; thence south  fo rty-n in e degrees fonr 
minutes w est fifteen f e e t ; thence n o rth  fo rty  degrees tw en ty-n in e m inutes 
west fifty fe e t ; thence n o rth  fo rty-n in e degrees four m inutes east tw en ty- 
five fe e t : thence south  fo rty  degrees tw en ty-n in e m inutes east three hundred 
and tw en ty-six  and s ix ty -fo u r  one-hundredths feet to  the n o rth w esterly  line 
of H arrison street a fo re s a id ; thence a lo n g  the sam e south fo rty-n in e de-
grees forty-on e m inutes w est seven ty-five  and e ig h ty-th ree  one-hundredths 

feet to the p lace o f b egin n in g.
S E C O N D  T R A C T — B e g in n in g  at the so u th erly  corn er of lan ds of 

Theodore F . S ew ard  w h ich  w ere co n v ey ed  to  him  b y  W illia m  T . M ersereau  
by deed dated  Ju ly  1st, 1872, and recorded  in D eed  B o o k  K  16, p a ge  4 2 1, 20 
and in line of lands o f M arth a  A .  S fo ck to n  ; thence run nin g n o rth w esterly  
along the so u th w esterly  line of land o f said  T h eo d o re  F . S e w a td  six ty-n in e  
feet and four inches to  lands fo rm erly  o f S a rah  L .  J. W h it in g ; thence 
northeasterly a io n g  the sam e tw elv e  fe e t ; thence sou th easterly  p aralle l w ith  
the first course s ix ty -n in e  feet four inches, m ore o r less, to  line of lands now  
or form erly of E . M . C o w d re y  ; thence so u th w esterly  a lc n g  the sam e tw elve  

feet, m ore o r less, to  the p lace of begin n in g.
T H I R D  T R A C T — B e g in n in g  at a poin t in the w e ste ily  line of H arriso n  

street distant one hundred and fifty-tw o  and tw en ty -e igh t one-hundredths 
feet n ortherly  from  the n o rth w esterly  corn er o f the sam e and D en n is place, 
which b egin n in g  p oin t is in the n o rth erly  line of lan d fo rm erly  o f M a ry  3Q 
Barrell, and is the n o rth easterly  corn er of the first tra ct o f land described in 
the deed from  M arth a  S to ck to n  and husband to  H arrie t G . B o yn to n , dated 
July 17th, 1897, and recorded in B o o k  W  30 of D ee^s for E sse x  C o u n ty , 
on pages 519, e tc., and from  thence run n in g a lo n g  the n o rth erly  line of said  
land north fo rty  degrees tw en ty-n in e m inutes w est tw o-hundred  and seven ty- 
six and sixty-o n e-h u n d red th s feet ; thence n orth  fo rty-n in e degrees and four 
minutes east a lo n g  land fo rm erly  o f T h eo d o re  F . S ew ard , and p a rtly  a lo n g  
the easterly  line of the second tract described in the aforesaid  deed from  
M artha S to ck to n  to  H a rrie t G . B o yn to n  tw en ty-five  f e e t ; thence easterly  
parallel w ith  the first course tw o-h u n d red  and se v e n ty -six  and seven ty  one- 
hundredths feet to  the w e sterly  line o f H a rriso n  street, aforesaid  ; thence 
southerly a lo n g  the sam e tw en ty -five  feet to  the p lace of b egin n in g. 4°
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11-05-3M. N o . 12762.

N e w a r k , N . J., 9 | 21, 1904.

T h e  u n d ersign ed  h ereb y  applies to

FIDELITY TRUST COMPANY
fo r a G u a ra n ty  in its usual form  g u a ra n te e in g  the title  o f  the land h erein a fter d escribed  in this ap p lication  fo r th e sum  o f 
$22,500, fo r w hich  the u n d ersign ed  a g rees  to  p ay the c h a rg e s  specified  in this application .

The applicant hereby assents to the following provisions:
S tatem en ts m ade herein  a re  co rrec t and tru e to  the b est o f applican t s belief. U n a n sw ered  question s indicate 

that the ap p lican t is w ith ou t an y in form ation  th ere o n . T h e  applican t and p a rty  to  be g u a ran te ed  w ill p rom p tly  
furnish  to  the C o m p an y all in form ation  o r in tim ation  as to  defects, o b jectio n s or liens a ffectin g  said prem ises n ow  
kn ow n  o r b efore  the issu in g  of the g u a ra n ty  rece iv e d , and the accep tan ce  o f the g u a ra n ty  shall be deem ed a s ta te-
m ent o f fact included in this ap p lication  th at the sam e h as been done.

W h en  the C o m p a n y  is not d irected  by the ap p lican t to  p rocu re a su rvey , it w ill not g u a ran te e  a ga in st an y state  of 
facts that an a ccu ra te  su rv ey  w ou ld  show .

L ie n s, defects and insufficiency of reco rd s, if any, are to  be rep o rted  to  the p erso n  nam ed b elo w , and m ay be e x -
cepted  in the g u a ra n ty  unless rem oved  b y  d o cu m en ta ry  eviden ce furnished  to  the C o m p an y. A ll  lab or and exp en se 
o f o b ta in in g  p o ssession  o f the prem ises in q u estion  is a ssu m ed  b y the applican t.

W h e n  a definite date fo r c lo s in g  the title  is a g r e e d  upon, a p o stp o n em en t n o t req u ested  b y  the C o m p an y w ill 
su b ject the applican t to  reaso n ab le  ch a rg es fo r co n tin u a tio n  o f the search , unless fo rty -e ig h t h ours n otice of the p o st-
pon em en t be g iv en  the C o m p an y. .

T h e  c h a rg es  o f the C o m p an y  fo r the ex a m in a tio n  o f the title  and incidental exp en ses shall be due at the tim e of 
the m a k in g  of this ap p lication  a n d  a re p ayab le  w h eth er a g u a ra n ty  can be issu ed  o r not. In  case no g u a ra n ty  shall be 
issued, the applican t shall not be requ ired  to  p a y  an y p rem iu m  ch a rg e.

1. Name and address of party to be Paul Starrett Premium, 7 8 .3 4Guaranteed.

Examination, 1 5 -

2. Value of Property. Fee.
Survey, waived.

3. Estate to be Guaranteed.
. (State whether a Fee, Mort-

gage or Assignment of Mort-
gage.)

4. Location and description of
Premises.

City or T o w n .............East Orange,

........................ Essex County, N. J.
Block 3461.......................Lot 4..........

Street.................................  N o .........
(Please give brief but definite 
description. Refer to a record-
ed instrument is possible. Do 
not give Street and No. alone.)

5. s Is there an agreement to Sell?
If so, between whom? Fur-
nish copy.

6. Are there Mortgages or other
Encumbrances? If so,by whom 
given, the amount, and address 
of holders. How to be disposed 
of?

7. (a) Is the land cultivated?
(b) Is it fenced?
(c) Are there buildings on it?
(d) State as nearly as you can 
for how long a time it has 
been cultivated,
How long a time fenced,
How long a time built upon.

8. Has any building upon prem-
ises been erected, or re-
pairs been made within four 
months?

9. Have Street improvements been
made or Sewer laid in street 
within one year?

10. Who is in possession? Under
what claim?

11. Is any part of premises used by
any person other than own-
er? If so, state particulars.

12. Are there party walls thereon?
13. Do any roads, streets, alleys,

streams or drains run through 
premises to or from other 
lands? If so, what?

14. Do you know of any objections
to the Title? If so, state them.

15. Is this a Martin Act title or one
derived through sale for taxes 
or assessments?

16. Give name, residence, and occu-
pation of Grantor and hus-
band and wife if any.

17. Can inspection of the premises
be made without objection?

18. Shall Company procure a survey?
19. Will applicant furnish a survey

which this company may retain 
and upon which this Company 
may rely at date of guarantee-
ing as complete and correct?

20. Remarks.

T o  be rep o rted  to  E . E . B ru en , 25 W a sh . PI., E . O ., I9 ° 4- 

T o  close at F . T . C o ., 10 a. m ., O c t. 1st, 1904-
P a p e rs  to  be draw n b y  C o m p an y  as per req u isitio n  on th e  b a ck  h e r e o f ..................................................................................................

P ap ers left w ith  C o m p an y, C ty  4^9 L  b y  B ru en .
T o  be can celled , m av be retain ed  b y  C om p an y.

Paul  St ar r et t , A p p lica n t.

R ec e iv ed  by E. W. C ., per A d d ress  Edwar d E. Br uen,
25 W a sh in g to n  P la ., E . O .

W. s. Harrison St., 76.46' N. E. fr Dennis PI. (now Berwyn St.)

As in Sch. 9599 Gty 6539 Stay out.

Yes, bet. Boynton & applicant.

2 mtgs, 14.000. 

To remain.

Bldg, thereon.

Conveyancing, .....................

Settlement Fee, .....................

Appraisement Fee, .................

Asst. Guaranty, .....................

Recording Fees, Deed 2.

Gty 4291 to be cancelled al-
lowed for.

This is copy of original 
with Fidelity Trust Co.

No.

No.

Tenant, under lease to May 1st, 05, releases will be furnished. 

No.

No.

No.

No.

No.

Harriet G. Boynton.
Charles B. “ her husband.

No. 1 Berwyn St., E. O.

Yes.

Waived.
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N o. 1 2 7 6 2 2 8

M l e a tt tor Geranio oí mie.
O f L a n d  a t ...............E. O r a n g e .................

..................................... W . Si H a r r i s o n  S t.,

R e c e i v e d  b y P l a n t,

R e c e i v e d ' b y T i t l e O ffi c e r,  

R e c e i v e d  b y S e t tl r n’ t O ffi c e r,  

C l o s e d,

F o r ......................P a u l S t a r r e t i

Bl o c k P l a n ..................... 3 4 9 1 - 4 .. ..................

J u d g m e n t S e ai' c h e s     . 9 - 2 9 - 0 4 . . . . . .

C o n t i n u a t i o n s ............................................ —

C h a n c e r y F x d m ’ s .................................... —

D o c k e t C o m p a r e d b y .....................................

T a x S e a r c h ............. S e pt. 2 3, 1 9 0 4 ............

S u r v e y ......................... W a i v e d ............. .............

R e p o r t W a n t e d ..................S . p ........................

R e p o r t e d b y ........W . .....................9 - 2 7, 1 9 0 4

T o cl o s e a t ........... F . T. C o ...........................

..................... 1 0 A. M . .............. .... 1 9 0 4

G u a r a n t y N o. 8 8 0 6.

jfi b elt E E r u st C o.

C a p i t a l  a n d  S u r p l u s  Oy e r  $ 9, 0 0 0, 0 0 0

H O M E   O F F I C E  :

P R U D E N T I A L  B U I L D I N G ,  N E W A R K ,  N.  J.

U N I O N   C O U N T Y  A G E N C Y :

1 4 2  B R O A D  S T R E E T ,  E L I Z A B E T H ,  N.  J.
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,M. L. AU STìN ,
B l u e  P r i n t s , 

g8 WASHINGTON PL., 
East  Or ant e, N. «I.
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