
w ILLI.AM STUHR, 

Plaintiff, 

v. 

JAMES CURRAN, 

Defendant. 

BR1EF. 

Point I. 

In B'rror. 

The compensation of a public officer is incident to the 
true title, and not to mere occupancy. 

People v. Tieman, 30 Barb., 193, S. C. ; 8 
A bb. Pr. R., 359 ; 4 Abb. Dig., 206. 

People ex rel. Dorsey v. Smith, 28 Cal., 21. 
Auditors v. Benoit, 20 Mich., 192. 
People v. Miller, 24 Mich., 459. 
Comstock v. ·city of Grand Rapids, 40 Mich., 

397. 
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Point II. 

Election of an eligible person confers upon him the 
right, the title to such office. The certificate of election 
is the mere evidence of such title. 

Glascock v. Lyons, 20 Ind., 1. 
::Magee v. Supervisors, 10 Cal., 233. 

Point III. 

A person who is rightfully enthled to an office, al-
though not in the actual possession of it, has a property 
in it and against r. mere intruder, who may perform the 
duties of the office · for a time, and receive the fees or 
salary arising therefrom, he may maintain an action for 
money had and received to recover such fees or salary, 
and such intruder cannot retain any part thereof as com-
pensation for his labor. 

Glascock v. Lyons, 20 Ind., 1. 
Dolan v. The ::Mayor, 68 N. Y., 274, S. 0. ; 

23 Am. Rep., 168. 
WILLIAM. S. STUHR, 

Attorney of Plaintiff. 
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COURToFERRORSANDAPPEALS 

WILLI.11.M STUHR, 

Plaintiff; ( 
vs. In Error. 

J.11.MES CURR.11:N; 

Defendant. 

Defendant's Points. 

I. 

An office and the prospective fees of the officer is-. not 
property; the right to fees and salary grows out of ser-
vic~s performed. 

Smith v. New York, 37 N. Y. 518. 
Harley v. Mayor, 33 N. Y. 607. 
Wayne Co. v. Benoit, 20 Mich. 176. 
Jarvis v. Mayor, 2 N. Y. Leg Obs. 396. 
Oonnor v. Mayor of N. Y., 5 N. Y. 285. 
Queen v. Mayor of Cambridge, 12 Ad. & El. 702. 

/~ Cr J ?d ~,?-?' 
~/4-£hu~ 



II. 

There is a clear distinction taken by the authorities 

between an office held de facto under color of title and 

one usurped without any legal pretext. 
Wayne Co. v Benoit, 2n Mich. 176, 185. 

Plymouth v. Painter, 17 Conn. 585. 
Wilcox v. Smith, .") Wend. 231. 
Carleton v. People, IC Mich. :?.50. 

III. 

The defendant was entitled to receive from the county 

collector, the disbursing officer of the connty, his 

salary as chosen freeholder from.May 1st to November 

1st; the latter date being the time when he gave up his 

office and the plaintiff took it. 
Dolan v. Mayor, 68 N. Y. 274. 
Wilcox v. Smith, 5 Wend. 234. ~Cdd~~r~ 

IV. 

If there be a right uf recovery at all in the cause, it 

would be as damages, and not for money had and re-

ceived. 
Glasscock v. Lyons, 20 Ind. 1. 
Dolan v. Mayor, 68 N. Y. 274. 



V. 

B_oth plaintiff and defendant held office under an act 
of the legislature of the State of New Jersey, entitled 
"An act to reorganize the Board of Chosen Freeholders 
of the county of Hudson," approved March 23d, 1875, 
(Laws of 1875, page 324-,) which provides that there 
shall be elected in the county of II ndson two chosen 
freeholders from each assern bly district; they mnst give 
bonds in the sum of$ l O,OOU each; bonds to be approved 
by a j nstice of the Supreme Court; and they also must 
take an oath of office before a justice of the Snpreme 
Court. All this the defendant did before he was allowed 
to take his se~t. This bond is given and oath taken by 
virtue of the declaration of the board of county canvass-
ers provided for in this act. The act then provides, 
"that the said members of the board of chosen freehold-
ers shall 1 ecei ve, as a salary anJ compensation for their 
services as members of said board, the sum of five hun-
dred dollars each per annum, * * * such salaries to 
be paid ont of the county treasury by the county collec-
tor, in equal quarter-yearly payments, as the same be-
come due; and such salary shall be in lieu of any per 
diem heretofore allowed, and in lien of all other fees for 
committee or otherwise, perq nisites, carriage hire or 
traveling expenses or personal entertainment whatever, 
and no other comvensation shall be allowed or given or 
paid to any of said members * * * for any services 
or expenses whatever." 

Under this statute the compensation is au incident to 
the service, and the defendant having, under a legal title, 
(not being a mere intruder,) performed the same, is en-
titled to the salary against all. The salary or compen-
sation is set off against service and expenses, by the 
statute. 

,J. H. LIPf'INCOTT, 
Cownsel qf Re.pondent. 





NEW .JERSl~l (10UR'l1 OF rnRRORS AND APPEALS. 

WILLULM srrTHR. Pltff, l 
vs. In El'ror. 

J.AJ([ ES CURR.il JY: _Deft. _ J 

WILLIAM S. STUHR. 

Attorney qf Plaintf/J: 

JOB. H. LIPPINCOTT, 

Attorney qt' D~fendant. 

WRIT OF ERROR. 

New Jersey, ss.-The State of New Jersey to Manning 
l\I. Knapp, Esquire, Judge of our CircuitCourt, at 
Jersey City in and for the Connty of Hudson, or 
such Justice of the Supreme Court of the State 
of New Jersey as shall hold such Circuit Court, 10 
greeting: 



2 COURT OF ERRORS AND APPK\.LS. 

SEAL. I 
~-- -- '};-

For as much as in the record and pro-
ceedings, and also in the giYing of judg-
ment in a certain plaint, which ·was in our 
Circuit Court, holden at Jersey City, in 
nnd for the said County of Hudson, be-

t"\veen ·William Stuhr plaintiff, and James Curran defend-
ant, of a plea of trespass on the case upon promises, 
manifest error hath intervened to the great damage 
of the said ""\Yilliam Stuhr, as it is said; we being will-

] 0 ing that the error, if a1i:y there Le, Hhoukl, in clue man-
ner, be conecte(l, and full and spee(ly jnstice done to 
the parties aforesaid in this behalf, do command you, 
that if jmlgmeut be thereupon given and affirmed, then 
you distinctly and openly send, under your seal, the re-
corcls and proceedings aforesaid, with all things touch-
ing the same, to our Judges of our Court of Errors and 
Appeals in the last resort in all cam;es, at Trenton. on 
the first rruesday, of July next, together with this writ, 
that the record and proceedings aforesaid being in-

20 speded, we may cause to be further done thereupon, for 
correcting that error, what of right, and, according to 
the law and cnstom of the State of New Jersey, ought 
to be done . 

... Witness, Hon. Theodore Runyon, our Chancellor and 
President Judge of our said Court of Errors and Ap-
peals, at Trenton aforesaid, the twenty-fifth day of 
June in the year of our Lord one thousand eight hun-
dred and eighty one. 

30 WILLIAM S. STUHR, 

Attorney. 

HENRY c. KELSEY, 
Clerk . 

THE ANSWER OF MANNIKG M. KNAPP, JUS-

TICE, WITHIN N.Al\IED. 

This · record and proceedings of the plE?a ;whereof 
mention is ·within made, with all things touching and 
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concerning the same, to the Court of Errors and Appeals 
in the last resort in all canses, within specified at the 
day and place within contained I certify iu a certain 
schedule to this suit annexed, as I am within com-
manded. 

1\1. M. KNAPP. 

Judge. 

[L.S.] 

JUDGMENT. 

Hudson Circuit Court of the eighteenth 10 
day of December in the year of our Lord 
one thousand eight humhed and eighty. 

Hudson County, ss. 

James Cnrrnn the defendant in this suit was summon-
ed to answer unto William Stuhr the plaintiff therein of 
a plea of trespass on the case upon promises ; and 
thereupon tho said plaintiff by 'William S. Stuhr his 
attorney cumphius for that whoren,s the said defendant 
on the first c.by of December in the year of our Lord 
one thousarn1 eight hnnclred and eighty at Hoboken, 20 
to wit: at Jersey City in the Couuty of HnJsou afore-
said was indebted to the sttid plaintiff iu the sum of six 
hundred aml fifty clolh11·s for the priee and value of 
goods sold and l1eliverec1 by the phti ntiff to the defend-
ant at his request, and in the like ~mm of money for the 
price and value of goods bargaiDecl aml sold by the 
plaintiff to tho tlefenc.fant ttt his n'quest, and in the like 
sum of money for the price and value of work done mid 
nrntei-ials for the same provided by the plaintiff for the 
clefe11dant at his request; and in the like sum of money 30 
for money lent by the phintiff to the clefenchnt at his 
requ~st ; aud in the like sum of money for money had 
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and received by the defe11dant to and for the use of the 
plaintiff; and in the like sum of money for money paid 
by the plaintiff for the use of the defendant at his re-
quest; and in the like sum of money for interest due 
from the defendant to tbe plaintiff at the defendauts 
request for a long time then elapsed; and in the like 
sum of money for money found to be due from the de-
fendant to the plaintiff 011 an account then and there 
stated between them ; ttnd the defenclant afterwnrds (to 

10 wit) on the day and year last aforesaid in the County 
aforesaid in consideration of tho premises respectively 
promised to pay the said several last mentioued moneys 
respectively to the plaintiff on request; yet the clefend-
ant disn~garded his promises and has not paid any of 
the said moneys or any part thereof to the plaintiffs 
damage six hundred and fifty dollars rrnd thereupon he 
brings his suit etc. 

And the said defernlant by J. H. Lippincott his attor-
11ey corues and defends the wrong aml iujury when etc. 

20 and says that he did not ull(Ierta ,ke 01· promise in man-
ner a1:d form as the said plaintiff hath in his snid 
declaration iu this behalf com l b ,ined against him and 
of this he puts himself upon the County etc. 

Therefore to try the issue above joined let a jmy 01>rne 

before the Circuit Court at J·ersey City afores1:tid on the 
twenty secoml day of April as yet of the Term of April 
in the year of our Lord one thousand eight hnudred and 
eighty one who neither &c., by whom &c, to recoguize 
&c., because as well &c., the same day is given to the 

HO parties aioi•esaic1, nt which clay before the said Circuit 
Court ca111e the said parties by their attorneys afore_ 
said mill the Jurorr-, of tho Jury .. tbove mentioned also 
came who to speak the truth of the matter aforesaid 
being chosen tried and sworn. 

Upon their oath say: "That an election was held in 
1 ' Hoboken April 13, 1875 at which Mr. 8tuhr and l\Ir. 
'' Curran were opposing candidates for the office of Cho-
" sen Freeholder from the 7th Assembly District of the 
"County of Hu<lson, which distrid was composed entire-
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"ly of Hoboken ; 'l'hn t the Board of County Canvassers ' 
"declared James Curran, Jr. elected to that office from 
"that district, That l\fr. Currnu gave bond, took the oath 
"of office, ,.rnd took his seat on the 4th day of l\Iay 1875 
"and served and acted as Chosen Freeholder from that 
"time until the 4th of~ ovember. That the oath of office 
"WtlS taken before the Hon l\I. 1\'.I. Knapp a Supreme 
"Court Justice, and the bond approved by the said Jus-
" tice ; That the cNtificate of election by the Bonrd of 
'· Canvassers was mrnrclccl to him by their declaration, 10 
"That immediately after his taking his seat on the 12th 
"d·,y of May l\lr. Stuhr in tl1e name of the State, he 
"being tlie relator, commenced proceedings in quo war-
" mnto ngainst l\Ir. Curran, a rule to i;,how cause was 
"grantell l>y his Honor Justice Knapp on which testi-
" money was taken and leave given to file information 
"against l\fr. Curran l>y the Supreme Court in the June 
"Term of 1875, that the iuforrnation was filed, a plea of 
"Mr. Curran allc.1 replication by l\Ir. Stulir, all of which 
"proceedings a.re admitted in evidence here, Tlrn t 20 
"a trinl of the cause was had at the Hudson 
"Circuit, September Term 1875, in which there was a 
"venlic:t of guilty, and that the Supreme Court at the No-
" vemlJer 'renn re1Hlered aJ~1clr7mc,1d c?f 01 ste1· 011 the 4th 
"day of Novembn. A1Jd on the fonrth day of November 
"Mr. Cnrrnn vaeate<l his seat in the Boan.l, and Mr. Stulir 
"took his seat, That Mr. Stuhr qualified by taking the 
"oath of office befo1·p his Honor Justice Knapp and 
"euterccl iuto bornh;, whjch were approved by the said 
"JustiGe 011 tlrn 4th of November; That 011 that day 30 
"1'Ir. Stuhr took his sen,t .md serYed as a Chosen Free-
" hol<ler from said district until the expiratjon of the 
"term jn May 187G and drew pay from that time ; That 
"l\Ir. Curran clrew pay from May 4th 1875 until Novem-
" ber 4th 187G, the time at ,rhich l\Ir. Stuhr took his sent 
"being $250 or two qnnrters salary; That the claim j5 
'' now by l\Ir. Stnhr to recover from l\Ir. Curran tlrnt$250 
",yhjch ,ms receive<l from the County Collector as Free-
,, holder at that tiuie; The County Collector paid hiru 
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"two quarters salary and the Youche1s are offered in evi-
" dence one dated August 25, 1875, for $125, and one 
"chtecl N ovemher 2, 1875 for $125, 

"That Mr. Curran performed services as Freeholder 
''from May 4th 1875 to November 4th 1875 and that 
"Mr. Stuhr performed services as Freeholder from No-
vember 4th 1875 to the expiration of his term of his office.'' 

U11t whether or not, upon the ·wl1ole matter aforei:mid, 
hy the jurors aforesaid, in form aforesaid found, the 

10 said llefendant djd promise and undertake in manner 
and form, as the said plaintiff hath thereof complained 
against him, the jurors aforesaid are altogether ignorant, 
and thereupon pray the advice of the said Circuit Court, 
before the aforesaid justice thereof; and if, upon the 
whole matters aforesaid, it shall seem to the said Court, 
that the said defendant did promise and undertake, in 
manner and form, as the said plaintiff hath thereof 
con1plained agrtinst him, then the jurors aforesaid, upon 
their oath aforesaid say, that the said defendant did 

20 promise and undertake in manner and form as the said 
pbinti:ff hath within thereof complained against him and 
in that case they assess the damages of the said plaintiff 
by reason of the matters aforesaid at two hundred and 
fift.y dollars besides his costs and charges by liim about 
his snjt in that behalf expended. 

Uut if, upon the whole rnatter aforesaid, it. shall seem 
to the said Court, that the saicl defend,mt did not pro-
lllj8e and undertake i11 mauuer and form as the said 
plaintiff hath thereof compbinecl ngainst liim then the 

30 jurors aforesaid, npo11 their oath aforesaid say, that the 
said defeuclant did not promise and m1dertvke in man-
ner aud forrn, as he hath within in pleading alleged. 

At which day, before the Circuit Comt aforesaid, 
came the parties aforesaid, by their respective attorneys 
aforesaid, \Yherenpoll, all a,n<l sJngu1ar the premi~es 
aforesaicl, beiug 8een, and by the said Court here fn1Jy 
U11clerstoocl, aud mature deliberation bejug thereupou 
hat1, it appear;:; to the Haid Court here. that the said 
defendant did uot undertake and promise in manner 
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s.nd form as the said plaintiff hath in his said declaration 
in this behalf complained. 

'I.111erefore it is considered, that the said 
defendant do recover against the said 
plaintiff, his costs and charges by him 
about his defence in this behalf laid out 
and e:x.pende(l, and by the jurors aforesaid, 
in form aforesaid assessed, and by the said 
Court adjudged to the said defendant, 
which said cost and charges in the whole 10 
amount to Eighteen dollars and thirty 
cents, And the sn.icl plaintiff in mercy &c. 

J\J. M. KNAPP. 

J1rdge. 

BILL OF EXCEPTIONS. 

Be it remembered that on the twenty second day of 
April, in the year of our Lord one thousand eight hun-
ched and eighty one, at a Circuit Court held at Jersey 
City in and for the County of Hudson, before his Honor 
Manning 1\1. Knapp, Esquire, one of the Justices 20 
of the Supreme Court of Judicature of the State 
of New Jersey and Judge of said Circuit Court, the issue 
joined in the above stated cause between the said par-
ties, (pro ut the pleadings,) came on to be tried by a 
Jnry for that purpose, duly empanelled; and there 
upon the jury by the direction of the court found a 
special verdict in the words following to wit: 

"That an electi011 was held in Hoboken April 13, 
1875, at which Mr. Stuhr and Mr. Curran were oppos-
ing candi<1atrs for the office of Chosen Freeholder from 30 
the 7th Assern Lly District of the County of Hudson, 
\vhich district was composed entirely of Hoboken." 
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That the Board of County Canvassers declared James 
Curran Jr., elected to that office from that district. 

That Mr. Cmran gave bonds, took the oath of office, 
and took his seat on the 4th day of May 1875 and served 
and acted as Chosen Freeholder from that time until the 
4th of November . That that oath of office was taken 
before the Hon. 1\I. l\l Knapp, a Supreme ConrtJustice, 
and the bond approved by the said Justice : that the 
certificate of election by the Board of Canvassers was 

10 awarded to him by their decln.ration. That immediate-
ly after he btkiug his seat on the 12th <lay of 1\fa? 
Mr. Stuhr in the · 1rnme of the State, he heing the rela-
tor, commenced proceedings in q1w 1.rarra11to against 
Mr. Curran, a rule to show cause was grautecl by his 
Honor, Justice Knapp, on which testimony was taken 
ancl leaYe given to file information against Mr. Curran 
by the Supreme Court in the June Term of 1875; that 
the information was filed, a plea of l\lr. Curran and 
replication by Mr. Stuhr, all of which proceedings are 

20 admitted in evidence here. That a trial of the cause was 
had at the Hudson Circuit, September Term 1875, in 
which there was a verdict of gnilty, and that the Su-
preme Court at the November Term nmdered a .}'udg-
rnent qf ouster on the 4th day of N ow'm her, and on the 
:Fourth clay of November Mr. Curran vacated his seat 
in the Board and Mr. Stuhr took his seat. That Mr . 
Stuhr qualified by taking the oath of office before his 
Honor Justice Knapp ancl entered into bonds which 
were approved by the said Justice on the 4th of NoYem-

30 ber; that on that day Mr. Stuhr took his seat and 
served as a Chosen Freeholder from said district until 
the expiration of the term in May 1876 and drew pay 
from that time. That Mr. Curran drew pay from May 
4th 1875 until November 4th 1875, the time at which 
Mr. Stuhr took his seat, bejng $250, or two quarters 
salary. 

That the claim is now by Mr. Stuhr to recover from 
Mr. Curr~n that $250 which he received from tht3 County 
Collector as Freeholder at that time. The County Cob 
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lector paid him two quarters salary and the vouchers 
are offered in evidence one dated August 5, 1875, for 
$125 nnd one dated November 2nd 1875, for $125. 

That l\fr. Curran performed ser-rices as Freeholder 
from :\Iay 4th 1875 to November 4th 1875 and that 
l\fr. Stuhr performed service:,,; as Freeholder from No-
vern ber 4th 1875 to the expiration of the term of office.'• 

Which being done, the pbintiff, by his attorney, 
moved for judgment in favor of the plaintiff, which mo-
tion, ·after argume11t., his Honor, the .Judge, denied; to 10 
whjch ruling of the Court the plaiutiff prayed a bill of ex-
ceptions, and the said judge sealed the exception 
accordingly. 

l\I. M. KNAPP 

,Jurlge. 

ASSIGNMENT OF ERRORS. 

~-==~ 
II , 11 II L. 8. II 
~======~ 

Afterwards, that is to say on the fifth day of July in 
the year of our Lord one thousand eight hundred and 
eighty one, in the Court of Errors and Appeals in the 
last resort in all causes of the State of New J erst~}', 20 
comes the said William Stuhr, by William S. Stuhr, his 
attorney, ancl says tha" in the records and proceedings 
aforesaid, and also in the matters recited and contained 
in the said bill of Exceptions, and also in the judgment 
aforesaid, there is manifest error in this, to wit : 

That by the record aforesaid, it appears that the 
judgment in form aforesaid, was given for the said 
James Curran against the said William Stuhr, whereas 
by the law of the land judgment ought to have been 
given for the said William Stuhr against the said James 30 
Curran. 

Therefore the said William Stuhr prays that the judg-
ment aforesaid, by reason of the aforesaid errors, and of 





w ILLI.AM STUHR, 

Plaintiff, 

v. 

JAMES CURRAN, 

Defendant. 

BR1EF. 

Point I. 

In B'rror. 

The compensation of a public officer is incident to the 
true title, and not to mere occupancy. 

People v. Tieman, 30 Barb., 193, S. C. ; 8 
A bb. Pr. R., 359 ; 4 Abb. Dig., 206. 

People ex rel. Dorsey v. Smith, 28 Cal., 21. 
Auditors v. Benoit, 20 Mich., 192. 
People v. Miller, 24 Mich., 459. 
Comstock v. ·city of Grand Rapids, 40 Mich., 
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Point II. 

Election of an eligible person confers upon him the 
right, the title to such office. The certificate of election 
is the mere evidence of such title. 

Glascock v. Lyons, 20 Ind., 1. 
::Magee v. Supervisors, 10 Cal., 233. 

Point III. 

A person who is rightfully enthled to an office, al-
though not in the actual possession of it, has a property 
in it and against r. mere intruder, who may perform the 
duties of the office · for a time, and receive the fees or 
salary arising therefrom, he may maintain an action for 
money had and received to recover such fees or salary, 
and such intruder cannot retain any part thereof as com-
pensation for his labor. 

Glascock v. Lyons, 20 Ind., 1. 
Dolan v. The ::Mayor, 68 N. Y., 274, S. 0. ; 

23 Am. Rep., 168. 
WILLIAM. S. STUHR, 

Attorney of Plaintiff. 
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vic~s performed. 
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II. 

There is a clear distinction taken by the authorities 

between an office held de facto under color of title and 

one usurped without any legal pretext. 
Wayne Co. v Benoit, 2n Mich. 176, 185. 

Plymouth v. Painter, 17 Conn. 585. 
Wilcox v. Smith, .") Wend. 231. 
Carleton v. People, IC Mich. :?.50. 

III. 

The defendant was entitled to receive from the county 

collector, the disbursing officer of the connty, his 

salary as chosen freeholder from.May 1st to November 

1st; the latter date being the time when he gave up his 

office and the plaintiff took it. 
Dolan v. Mayor, 68 N. Y. 274. 
Wilcox v. Smith, 5 Wend. 234. ~Cdd~~r~ 

IV. 

If there be a right uf recovery at all in the cause, it 

would be as damages, and not for money had and re-

ceived. 
Glasscock v. Lyons, 20 Ind. 1. 
Dolan v. Mayor, 68 N. Y. 274. 



V. 

B_oth plaintiff and defendant held office under an act 
of the legislature of the State of New Jersey, entitled 
"An act to reorganize the Board of Chosen Freeholders 
of the county of Hudson," approved March 23d, 1875, 
(Laws of 1875, page 324-,) which provides that there 
shall be elected in the county of II ndson two chosen 
freeholders from each assern bly district; they mnst give 
bonds in the sum of$ l O,OOU each; bonds to be approved 
by a j nstice of the Supreme Court; and they also must 
take an oath of office before a justice of the Snpreme 
Court. All this the defendant did before he was allowed 
to take his se~t. This bond is given and oath taken by 
virtue of the declaration of the board of county canvass-
ers provided for in this act. The act then provides, 
"that the said members of the board of chosen freehold-
ers shall 1 ecei ve, as a salary anJ compensation for their 
services as members of said board, the sum of five hun-
dred dollars each per annum, * * * such salaries to 
be paid ont of the county treasury by the county collec-
tor, in equal quarter-yearly payments, as the same be-
come due; and such salary shall be in lieu of any per 
diem heretofore allowed, and in lien of all other fees for 
committee or otherwise, perq nisites, carriage hire or 
traveling expenses or personal entertainment whatever, 
and no other comvensation shall be allowed or given or 
paid to any of said members * * * for any services 
or expenses whatever." 

Under this statute the compensation is au incident to 
the service, and the defendant having, under a legal title, 
(not being a mere intruder,) performed the same, is en-
titled to the salary against all. The salary or compen-
sation is set off against service and expenses, by the 
statute. 

,J. H. LIPf'INCOTT, 
Cownsel qf Re.pondent. 
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such Justice of the Supreme Court of the State 
of New Jersey as shall hold such Circuit Court, 10 
greeting: 
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SEAL. I 
~-- -- '};-

For as much as in the record and pro-
ceedings, and also in the giYing of judg-
ment in a certain plaint, which ·was in our 
Circuit Court, holden at Jersey City, in 
nnd for the said County of Hudson, be-

t"\veen ·William Stuhr plaintiff, and James Curran defend-
ant, of a plea of trespass on the case upon promises, 
manifest error hath intervened to the great damage 
of the said ""\Yilliam Stuhr, as it is said; we being will-

] 0 ing that the error, if a1i:y there Le, Hhoukl, in clue man-
ner, be conecte(l, and full and spee(ly jnstice done to 
the parties aforesaid in this behalf, do command you, 
that if jmlgmeut be thereupon given and affirmed, then 
you distinctly and openly send, under your seal, the re-
corcls and proceedings aforesaid, with all things touch-
ing the same, to our Judges of our Court of Errors and 
Appeals in the last resort in all cam;es, at Trenton. on 
the first rruesday, of July next, together with this writ, 
that the record and proceedings aforesaid being in-

20 speded, we may cause to be further done thereupon, for 
correcting that error, what of right, and, according to 
the law and cnstom of the State of New Jersey, ought 
to be done . 

... Witness, Hon. Theodore Runyon, our Chancellor and 
President Judge of our said Court of Errors and Ap-
peals, at Trenton aforesaid, the twenty-fifth day of 
June in the year of our Lord one thousand eight hun-
dred and eighty one. 

30 WILLIAM S. STUHR, 

Attorney. 

HENRY c. KELSEY, 
Clerk . 

THE ANSWER OF MANNIKG M. KNAPP, JUS-

TICE, WITHIN N.Al\IED. 

This · record and proceedings of the plE?a ;whereof 
mention is ·within made, with all things touching and 



COURT OF ERRORS A:ND APPEALS. 3 

concerning the same, to the Court of Errors and Appeals 
in the last resort in all canses, within specified at the 
day and place within contained I certify iu a certain 
schedule to this suit annexed, as I am within com-
manded. 

1\1. M. KNAPP. 

Judge. 

[L.S.] 

JUDGMENT. 

Hudson Circuit Court of the eighteenth 10 
day of December in the year of our Lord 
one thousand eight humhed and eighty. 

Hudson County, ss. 

James Cnrrnn the defendant in this suit was summon-
ed to answer unto William Stuhr the plaintiff therein of 
a plea of trespass on the case upon promises ; and 
thereupon tho said plaintiff by 'William S. Stuhr his 
attorney cumphius for that whoren,s the said defendant 
on the first c.by of December in the year of our Lord 
one thousarn1 eight hnnclred and eighty at Hoboken, 20 
to wit: at Jersey City in the Couuty of HnJsou afore-
said was indebted to the sttid plaintiff iu the sum of six 
hundred aml fifty clolh11·s for the priee and value of 
goods sold and l1eliverec1 by the phti ntiff to the defend-
ant at his request, and in the like ~mm of money for the 
price and value of goods bargaiDecl aml sold by the 
plaintiff to tho tlefenc.fant ttt his n'quest, and in the like 
sum of money for the price and value of work done mid 
nrntei-ials for the same provided by the plaintiff for the 
clefe11dant at his request; and in the like sum of money 30 
for money lent by the phintiff to the clefenchnt at his 
requ~st ; aud in the like sum of money for money had 
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and received by the defe11dant to and for the use of the 
plaintiff; and in the like sum of money for money paid 
by the plaintiff for the use of the defendant at his re-
quest; and in the like sum of money for interest due 
from the defendant to tbe plaintiff at the defendauts 
request for a long time then elapsed; and in the like 
sum of money for money found to be due from the de-
fendant to the plaintiff 011 an account then and there 
stated between them ; ttnd the defenclant afterwnrds (to 

10 wit) on the day and year last aforesaid in the County 
aforesaid in consideration of tho premises respectively 
promised to pay the said several last mentioued moneys 
respectively to the plaintiff on request; yet the clefend-
ant disn~garded his promises and has not paid any of 
the said moneys or any part thereof to the plaintiffs 
damage six hundred and fifty dollars rrnd thereupon he 
brings his suit etc. 

And the said defernlant by J. H. Lippincott his attor-
11ey corues and defends the wrong aml iujury when etc. 

20 and says that he did not ull(Ierta ,ke 01· promise in man-
ner a1:d form as the said plaintiff hath in his snid 
declaration iu this behalf com l b ,ined against him and 
of this he puts himself upon the County etc. 

Therefore to try the issue above joined let a jmy 01>rne 

before the Circuit Court at J·ersey City afores1:tid on the 
twenty secoml day of April as yet of the Term of April 
in the year of our Lord one thousand eight hnudred and 
eighty one who neither &c., by whom &c, to recoguize 
&c., because as well &c., the same day is given to the 

HO parties aioi•esaic1, nt which clay before the said Circuit 
Court ca111e the said parties by their attorneys afore_ 
said mill the Jurorr-, of tho Jury .. tbove mentioned also 
came who to speak the truth of the matter aforesaid 
being chosen tried and sworn. 

Upon their oath say: "That an election was held in 
1 ' Hoboken April 13, 1875 at which Mr. 8tuhr and l\Ir. 
'' Curran were opposing candidates for the office of Cho-
" sen Freeholder from the 7th Assembly District of the 
"County of Hu<lson, which distrid was composed entire-
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"ly of Hoboken ; 'l'hn t the Board of County Canvassers ' 
"declared James Curran, Jr. elected to that office from 
"that district, That l\fr. Currnu gave bond, took the oath 
"of office, ,.rnd took his seat on the 4th day of l\Iay 1875 
"and served and acted as Chosen Freeholder from that 
"time until the 4th of~ ovember. That the oath of office 
"WtlS taken before the Hon l\I. 1\'.I. Knapp a Supreme 
"Court Justice, and the bond approved by the said Jus-
" tice ; That the cNtificate of election by the Bonrd of 
'· Canvassers was mrnrclccl to him by their declaration, 10 
"That immediately after his taking his seat on the 12th 
"d·,y of May l\lr. Stuhr in tl1e name of the State, he 
"being tlie relator, commenced proceedings in quo war-
" mnto ngainst l\Ir. Curran, a rule to i;,how cause was 
"grantell l>y his Honor Justice Knapp on which testi-
" money was taken and leave given to file information 
"against l\fr. Curran l>y the Supreme Court in the June 
"Term of 1875, that the iuforrnation was filed, a plea of 
"Mr. Curran allc.1 replication by l\Ir. Stulir, all of which 
"proceedings a.re admitted in evidence here, Tlrn t 20 
"a trinl of the cause was had at the Hudson 
"Circuit, September Term 1875, in which there was a 
"venlic:t of guilty, and that the Supreme Court at the No-
" vemlJer 'renn re1Hlered aJ~1clr7mc,1d c?f 01 ste1· 011 the 4th 
"day of Novembn. A1Jd on the fonrth day of November 
"Mr. Cnrrnn vaeate<l his seat in the Boan.l, and Mr. Stulir 
"took his seat, That Mr. Stuhr qualified by taking the 
"oath of office befo1·p his Honor Justice Knapp and 
"euterccl iuto bornh;, whjch were approved by the said 
"JustiGe 011 tlrn 4th of November; That 011 that day 30 
"1'Ir. Stuhr took his sen,t .md serYed as a Chosen Free-
" hol<ler from said district until the expiratjon of the 
"term jn May 187G and drew pay from that time ; That 
"l\Ir. Curran clrew pay from May 4th 1875 until Novem-
" ber 4th 187G, the time at ,rhich l\Ir. Stuhr took his sent 
"being $250 or two qnnrters salary; That the claim j5 
'' now by l\Ir. Stnhr to recover from l\Ir. Curran tlrnt$250 
",yhjch ,ms receive<l from the County Collector as Free-
,, holder at that tiuie; The County Collector paid hiru 
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"two quarters salary and the Youche1s are offered in evi-
" dence one dated August 25, 1875, for $125, and one 
"chtecl N ovemher 2, 1875 for $125, 

"That Mr. Curran performed services as Freeholder 
''from May 4th 1875 to November 4th 1875 and that 
"Mr. Stuhr performed services as Freeholder from No-
vember 4th 1875 to the expiration of his term of his office.'' 

U11t whether or not, upon the ·wl1ole matter aforei:mid, 
hy the jurors aforesaid, in form aforesaid found, the 

10 said llefendant djd promise and undertake in manner 
and form, as the said plaintiff hath thereof complained 
against him, the jurors aforesaid are altogether ignorant, 
and thereupon pray the advice of the said Circuit Court, 
before the aforesaid justice thereof; and if, upon the 
whole matters aforesaid, it shall seem to the said Court, 
that the said defendant did promise and undertake, in 
manner and form, as the said plaintiff hath thereof 
con1plained agrtinst him, then the jurors aforesaid, upon 
their oath aforesaid say, that the said defendant did 

20 promise and undertake in manner and form as the said 
pbinti:ff hath within thereof complained against him and 
in that case they assess the damages of the said plaintiff 
by reason of the matters aforesaid at two hundred and 
fift.y dollars besides his costs and charges by liim about 
his snjt in that behalf expended. 

Uut if, upon the whole rnatter aforesaid, it. shall seem 
to the said Court, that the saicl defend,mt did not pro-
lllj8e and undertake i11 mauuer and form as the said 
plaintiff hath thereof compbinecl ngainst liim then the 

30 jurors aforesaid, npo11 their oath aforesaid say, that the 
said defeuclant did not promise and m1dertvke in man-
ner aud forrn, as he hath within in pleading alleged. 

At which day, before the Circuit Comt aforesaid, 
came the parties aforesaid, by their respective attorneys 
aforesaid, \Yherenpoll, all a,n<l sJngu1ar the premi~es 
aforesaicl, beiug 8een, and by the said Court here fn1Jy 
U11clerstoocl, aud mature deliberation bejug thereupou 
hat1, it appear;:; to the Haid Court here. that the said 
defendant did uot undertake and promise in manner 
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s.nd form as the said plaintiff hath in his said declaration 
in this behalf complained. 

'I.111erefore it is considered, that the said 
defendant do recover against the said 
plaintiff, his costs and charges by him 
about his defence in this behalf laid out 
and e:x.pende(l, and by the jurors aforesaid, 
in form aforesaid assessed, and by the said 
Court adjudged to the said defendant, 
which said cost and charges in the whole 10 
amount to Eighteen dollars and thirty 
cents, And the sn.icl plaintiff in mercy &c. 

J\J. M. KNAPP. 

J1rdge. 

BILL OF EXCEPTIONS. 

Be it remembered that on the twenty second day of 
April, in the year of our Lord one thousand eight hun-
ched and eighty one, at a Circuit Court held at Jersey 
City in and for the County of Hudson, before his Honor 
Manning 1\1. Knapp, Esquire, one of the Justices 20 
of the Supreme Court of Judicature of the State 
of New Jersey and Judge of said Circuit Court, the issue 
joined in the above stated cause between the said par-
ties, (pro ut the pleadings,) came on to be tried by a 
Jnry for that purpose, duly empanelled; and there 
upon the jury by the direction of the court found a 
special verdict in the words following to wit: 

"That an electi011 was held in Hoboken April 13, 
1875, at which Mr. Stuhr and Mr. Curran were oppos-
ing candi<1atrs for the office of Chosen Freeholder from 30 
the 7th Assern Lly District of the County of Hudson, 
\vhich district was composed entirely of Hoboken." 
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That the Board of County Canvassers declared James 
Curran Jr., elected to that office from that district. 

That Mr. Cmran gave bonds, took the oath of office, 
and took his seat on the 4th day of May 1875 and served 
and acted as Chosen Freeholder from that time until the 
4th of November . That that oath of office was taken 
before the Hon. 1\I. l\l Knapp, a Supreme ConrtJustice, 
and the bond approved by the said Justice : that the 
certificate of election by the Board of Canvassers was 

10 awarded to him by their decln.ration. That immediate-
ly after he btkiug his seat on the 12th <lay of 1\fa? 
Mr. Stuhr in the · 1rnme of the State, he heing the rela-
tor, commenced proceedings in q1w 1.rarra11to against 
Mr. Curran, a rule to show cause was grautecl by his 
Honor, Justice Knapp, on which testimony was taken 
ancl leaYe given to file information against Mr. Curran 
by the Supreme Court in the June Term of 1875; that 
the information was filed, a plea of l\lr. Curran and 
replication by Mr. Stuhr, all of which proceedings are 

20 admitted in evidence here. That a trial of the cause was 
had at the Hudson Circuit, September Term 1875, in 
which there was a verdict of gnilty, and that the Su-
preme Court at the November Term nmdered a .}'udg-
rnent qf ouster on the 4th day of N ow'm her, and on the 
:Fourth clay of November Mr. Curran vacated his seat 
in the Board and Mr. Stuhr took his seat. That Mr . 
Stuhr qualified by taking the oath of office before his 
Honor Justice Knapp ancl entered into bonds which 
were approved by the said Justice on the 4th of NoYem-

30 ber; that on that day Mr. Stuhr took his seat and 
served as a Chosen Freeholder from said district until 
the expiration of the term in May 1876 and drew pay 
from that time. That Mr. Curran drew pay from May 
4th 1875 until November 4th 1875, the time at which 
Mr. Stuhr took his seat, bejng $250, or two quarters 
salary. 

That the claim is now by Mr. Stuhr to recover from 
Mr. Curr~n that $250 which he received from tht3 County 
Collector as Freeholder at that time. The County Cob 
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lector paid him two quarters salary and the vouchers 
are offered in evidence one dated August 5, 1875, for 
$125 nnd one dated November 2nd 1875, for $125. 

That l\fr. Curran performed ser-rices as Freeholder 
from :\Iay 4th 1875 to November 4th 1875 and that 
l\fr. Stuhr performed service:,,; as Freeholder from No-
vern ber 4th 1875 to the expiration of the term of office.'• 

Which being done, the pbintiff, by his attorney, 
moved for judgment in favor of the plaintiff, which mo-
tion, ·after argume11t., his Honor, the .Judge, denied; to 10 
whjch ruling of the Court the plaiutiff prayed a bill of ex-
ceptions, and the said judge sealed the exception 
accordingly. 

l\I. M. KNAPP 

,Jurlge. 

ASSIGNMENT OF ERRORS. 

~-==~ 
II , 11 II L. 8. II 
~======~ 

Afterwards, that is to say on the fifth day of July in 
the year of our Lord one thousand eight hundred and 
eighty one, in the Court of Errors and Appeals in the 
last resort in all causes of the State of New J erst~}', 20 
comes the said William Stuhr, by William S. Stuhr, his 
attorney, ancl says tha" in the records and proceedings 
aforesaid, and also in the matters recited and contained 
in the said bill of Exceptions, and also in the judgment 
aforesaid, there is manifest error in this, to wit : 

That by the record aforesaid, it appears that the 
judgment in form aforesaid, was given for the said 
James Curran against the said William Stuhr, whereas 
by the law of the land judgment ought to have been 
given for the said William Stuhr against the said James 30 
Curran. 

Therefore the said William Stuhr prays that the judg-
ment aforesaid, by reason of the aforesaid errors, and of 



10 conn OF EllRORS AND AlJ PEALS. 

other errors appearing in the record and proceedings 
aforesaid, be reversed, annulled and held for nothing, 
and that the said William Stuhr may be restored to all 
things he has lost on occasion of the said judgment, and 
that the prosecutor of said plea, in the name of the said 
James Curran may rejoin to the said errors. 

WILLIAM S. STUHR . 

Attorney qf Pl(ff 

JOINDER IN ERROR. 

10 And hereupon afterwards, to wit: on the third day of 
October in the year one thousand eight hundred and 
eighty one the said James Curran comes into court and 
says, that there is no error either i.n the record and pro-
ceedings aforsaid and he prays here, that the court may 
proceed to examine as well the reconl aud proceedings 
aforesaid, as the matters aforesaid assigned for error, 
and that the judgment aforesaid in manner aforesaid 
given may in all things be affirmed. 

J. H. LIPPINCOTT, 

Att'y for & ol O1rnnsel with Defendant. 
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