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N OTICE OF A P P E A L .

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
C a m d e n  S a f e  D e p o s i t  and  

T r u s t  C o m p a n y , T r u s -
t e e , &c.,

Com plainants, 
and

E l i z a  G u e r i n , et als.,
D efendants.

On  A p p e a l . 
N o t i c e  o f  A p p e a l .

10

T ake N otice, that the defendants, H annah E b ert, 
Jam es B la ir  C uthbert, E d g a r  G. Cnthbert, B ro a d w a y  20 
T ru st Com pany, T. P e rc iv a l Cnthbert, L o u isa  G. 
H opkins and M argu erite  R a y  N ickerson (fo rm erly  
M argu erite  R a y  C uthbert) h ereby appeal from  so 
much o f the final decree entered in the above cause 
a s :

(1) D ecrees the v a lid ity  of certain  life  estates un-
der the w ill o f Joseph O gden C uthbert, deceased, to 
w it, those o f Jam es B la ir  Cuthbert, E lizab eth  G. 
Bow den, T. P e rc iv a l C uth bert, H annah E b ert, 30 
L ou isa  G. H opkins, E d g a r  C . C uthbert, E lizab eth
C. G illespie, G eorge C. Gillespie,- A n n a G. B oyd , and 
the children o f M ary  RUe liv in g  at the tim e of her 
d e a th ; and directs a paym ent of income to the said 
life  te n a n ts ; and fa ils  to d irect a division  am ong the 
persons entitled to take under the In testate  L a w s of
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this state  o f a  certain  portion  o f the corpus o f the 
whole o f said  estate, to w it, tw o-thirds of the said 
estate.

(2 ) D irects, w ith  reg ard  to the one-fifth p a rt of 
the corpus o f said  estate, the income on which w as 
o rig in a lly  p ayab le  to A llen  C uthbert, th at a one- 
fou rth  p a rt th ereof shall rem ain in the hands o f the 
trustees as p a rt o f the estate o f which said  Joseph

10 O gden C uthbert died intestate, and shall accum ulate 
w ith  its  accretions until said  estate is d istrib u ta b le; 
and fa ils  to d irect either a paym ent o f the income ac-
cru in g  upon the said  one-fourth o f one-fifth o f the 
whole estate, or a d istribution  o f the same as p rin -
cipal, am ong those entitled to take under the In tes-
tate  L a w s o f this state.

(3) D irects, w ith  reg ard  to the one-fifth p a rt  of 
the corpus o f said  estate, the income on which w as

20 o rig ina lly  payable  to Joseph 0 . C uthbert, J r., th at 
tw o-thirds o f said  one-fifth o f the estate shall p res-
ently, and the one-third o f the said  one-fifth on which 
income w as p ayable to E liza  G uerin  d u rin g  her n a t-
u ral life , shall a fte r  h er decease, rem ain in the hands 
o f said  tru stees as p a rt  o f the estate o f w hich said  
Joseph O gden C uthbert died intestate, and shall ac-
cum ulate w ith  its  accretions u n til said  estate is d is-
tributable ; and fa ils  to d irect either a  paym ent of 
income accruin g upon said  tw o-thirds o f one-fifth o f

30 tlie  whole estate, and the one-third o f one-fifth a fte r  
the decease o f E liz a  Guerin, or a  d istribution  o f the 
sam e as p rin cip al am ong those entitled  to take under 
the In testa te  L a w s o f th is state.

(4) F a ils  to d irect a  paym en t to the equitable 
ow ners o f the rem ainder o f the said  estate o f a ll in-
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come accruing upon such portion  or portions o f the 
whole estate as have ceased or shall cease to support 
any va lid  estate created or attem pted to be created 
by the w ill o f Joseph Ogden C uthbert, deceased.

(5) D enies the p ra y e r  o f the cross-bill or counter-
claim  of the defendants, Jam es B la ir  Cuthbert, E d -
g a r  G. Cuthbert, and B ro ad w a y  T ru st Com pany.

A n d the defendants appeal from  so much of the j q  
said final decree as is set fo rth  above unto the C ourt 
of E rro rs  and A p p eals  in the last resort in all causes.

H a r v e y  F . C a r r ,
L o u i s  B . L e D u c , 

S o licitors fo r  D efendants- 
A ppellants.

D ated the 18th d ay  of Jan u ary , 1918.
I  conceive there is good cause fo r  appeal in the 

above-stated cause. 20
Louis B. L e Du c ,

O f Counsel w ith D efendants- 
A ppellan ts.

30
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AM EN DM EN T OF N OTICE OF A P P E A L . 

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
IQ C a m d e n  S a f e  D e p o s i t  and 

T r u s t  C o m p a n y , T r u s -
t e e , &C.-,

Com plainants,
and

E l i z a  G u e r i n , c t als.,
D efendants.

On  A p p e a l . 
A m e n d m e n t  o f  No-

t i c e  o f  A p p e a l .

2 q  The defendants1, H annah E b ert, Jam es B la ir  Cuth- 
bert, E d g a r  G. Cuthbert, B ro ad w a y  T ru st Com pany, 
T . P e rc iv a l C uthbert, L o u isa  G. H opkins and M ar-
gu erite  R a y  N ickerson (fo rm erly  M argu erite  R a y  
C u th b ert), hereby am end the notice of appeal filed by 
them  in  the above-entitled cause b y  add ing thereto 
as appellants, the nam es o f A n n a G. B oyd , and F i -
d e lity  T ru st Co., G uardian  o f E lizab eth  C. G illespie, 
defendants in this cause.

. H a r v e y  F . C a r r ,
3q  Louis B . L e Du c ,

S o licito rs o f D efendants.
D ated, J a n u a ry  30,1918.
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PE TITIO N  OF A P P E A L .

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

T o the H onorable, th e  C ourt o f E rrors and A p -
peals, in the last resort in  all eauses :

The petition  o f H annah E b ert, Jam es B la ir  Cuth- 
bert, E d g a r  G. C uthbert, B ro ad w a y  T ru st Com pany,
T. P e rc iv a l C uthbert, L o u isa  G. H opkins and M ar-
guerite R a y  N ickerson (fo rm erly  M argu erite  R a y  
C u th bert), A n n a  G. B o y d  and F id e lity  T ru st Co., 
G uardian  of E lizab eth  C. G illespie, defendants and 
appellants in  the above-stated cause, re sp e ctfu lly  30 
shows that yo u r petition ers find them selves ag-' 
grieved  b y  a final decree m ade in the C ourt o f C han-
cery  b y  his H onor E d w in  R obert W alk er, Chancellor 
of the S tate  o f N ew  J ersey , b earin g  date the 24th 
d ay o f Jan u ary , 1917, in  a  cause w herein  the said 
H annah E b ert, Jam es B la ir  C uthbert, E d g a r  G. Cuth-

O n  A p p e a l . 
P e t i t i o n  o f  A p p e a l .

10

20
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b e r t, B r o a d w a y T r u s t C o m p a n y, T. P e r c i v a l C u t h - 

b e r t, L o u i s a G. H o p ki n s a n d M a r g u e ri t e R a y N i c k -

e r s o n ( f o r m e rl y M a r g u e ri t e R a y C u t h b e r t ), w e r e d e -

f e n d a n t s a n d C a m d e n S a f e D e p o si t a n d T r u s t C o m -

p a n y w a s c o m pl ai n a n t, i n t h i s r e s p e c t, t o w i t :

( a ) T h a t s a i d d e c r e e o r d e r s a n d d e c r e e s t h e v a l -

i d i t y o f c e r t a i n li f e e s t a t e s u n d e r t h e w ill o f J o s e p h 

O g d e n C u t h b e r t, d e c e a s e d, t o w i t : t h o s e o f J a m e s 

1 0  C u t h b e r t, E li z a b e t h G. B o w d e n, T. P e r c i v a l 

C u t h b e r t, H a n n a h E b e r t, L o u i s a G. H o p ki n s, E d g a r

G. C u t h b e r t, E li z a b e t h C. G ill e s p i e, G e o r g e C. G ill -

e s pi e, A n n a G. B o y d, a n d t h e c h il d r e n o f M a r y R u e 

li v i n g a t t h e ti m e o f h e r d e a t h ; a n d d i r e c t s a p a y m e n t 

o f i n c o m e t o t h e s ai d li f e t e n a n t s ; a n d f a il s t o d i r e c t 

a d i vi si o n a m o n g t h e p e r s o n s e n ti tl e d t o t a k e u n d e r 

t h e I n t e s t a t e L a w s o f t h i s s t a t e o f a c e r t a i n p o r ti o n o f 

t h e c o r p u s o f t h e w h ol e o f s a i d e s t a t e, t o w i t, t w o - 
t h i r d s o f t h e s a i d e s t a t e.

O A

■ ( b ) T h a t s a i d d e c r e e o r d e r s a n d d i r e c t s, w i t h r e -

g a r d t o t h e o n e -fif t h p a r t o f t h e c o r p u s o f s a i d e s t a t e, 

t h e i n c o m e o n w h i c h w a s o r i g i n a ll y p a y a b l e t o A ll e n 

C u t h b e r t, t h a t a o n e -f o u r t h p a r t t h e r e o f s h all r e m ai n 

m  t h e h a n d s o f t h e t r u s t e e s a s p a r t o f t h e e s t a t e o f 

w h i c h s a i d J o s e p h O g d e n C u t h b e r t di e d i n t e s t a t e, 

a n d s h all a c c u m ul a t e w i t h i t s a c c r e ti o n s u n til s a i d e s -

t a t e i s d i s t r i b u t a b l e ; a n d f a il s t o d i r e c t e i t h e r a p a y - 

m e n t o f t h e i n c o m e a c c r u i n g u p o n t h e s a i d o n e -f o u r t h 

o f o n e -fif t h o f t h e w h ol e e s t a t e, o r a d i s t ri b u ti o n o f 

■  t h e s a m e a s p ri n ci p al, a m o n g t h o s e e n ti tl e d t o t a k e 

u n d e r t h e I n t e s t a t e L a w s o f t h i s s t a t e.

( c )  T h a t t h e s ai d d e c r e e o r d e r s a n d d i r e c t s, w i t h 

r e g a r d t o t h e o n e -fif t h p a r t o f t h e c o r p u s o f s ai d 

e s t a t e, t h e i n c o m e o n w h i c h w a s o r i g i n a ll y p a y a b l e t o
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Joseph O gden Cuthbert, J r., th at tw o-thirds o f said  
one-fifth o f the estate shall presen tly , and the one- 
th ird  o f the said  one-fifth on which income w as p a y -
able to E liz a  G nerin  du rin g her n atu ra l life , shall 
a fte r  h er decease, rem ain in the hands o f said  tru s-
tees as p a rt o f the estate o f w hich said  Joseph Ogden 
Cuthbert d ied intestate, and shall accum ulate w ith  its  
accretions until said  estate is d istrib u ta b le ; and fa ils  
to direct either a paym ent o f incom e accru in g upon 
said  tw o-thirds o f one-fifth o f the whole estate, and ^  
the one-third o f one-fifth a fte r  the decease o f E liz a  
Guerin, or a  d istribution  o f the sam e as prin cipal, 
am ong those entitled to take under the In testate  
L aw s o f th is state.

(d) T h a t the said  decree fa ils  to direct a  paym ent 
to the equitable ow ners o f the rem ainder o f the said  
estate o f a ll income accruing upon such portion  or 
portions o f the whole estate as have ceased or shall 
cease to support an y va lid  estate created  or attem p-
ted to be created b y  the w ill o f Joseph O gden C uth-
bert, deceased.

20

(e) T h a t the said  decree denies the p ra y e r  o f the 
cross-bill or counter-claim  o f the defendants, Jam es 
B la ir  C uthbert, E d g a r  G. C uthbert and B ro ad w a y  
T ru st Com pany.

A n d  yo u r petition ers appeal from  the said  decree 
fo r  the fo llo w in g  re a so n s:

30
(a) B ecause the life  estates m entioned in p a ra -

gra p h  A  above have m erged in the estate in fee o f 
the said  life  tenants.

(b-1 ) B ecause, the one-fourth o f the one-fifth p a rt
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o f t h e c o r p u s o f s a i d e s t a t e m e n ti o n e d i n p a r a g r a p h 

B  a b o v e, i s i n t e s t a t e p r o p e r t y a n d i t i s i n e q u i t a bl e 

a n d u n l a w f u l f o r t h e t r u s t e e s t o r e t a i n a n d w i t h h ol d 

t h e s a i d c o r p u s f r o m  d i s t ri b u ti o n a m o n g t h o s e e n -

ti tl e d t o, t h e s a m e u n d e r t h e i n t e s t a c y l a w s o f t h i s 

s t a t e.

( b - 2 ) B e c a u s e, t h e o n e -f o u r t h o f t h e o n e -fif t h p a r t 

o f t h e c o r p u s o f s a i d e s t a t e m e n ti o n e d i n p a r a g r a p h 

j q  B  a b o v e, i s i n t e s t a t e p r o p e r t y a n d i t i s i n e q ui t a bl e 

a n d u n l a w f u l f o r t h e t r u s t e e s t o r e t a i n a n d w i t h h ol d 

t h e i n c o m e a c c r u i n g u p o n t h e s a i d c o r p u s f r o m  d i s -

t ri b u ti o n a m o n g t h o s e e n ti tl e d t o t a k e u n d e r t h e i n -

t e s t a c y l a w s o f t h i s s t a t e.

( c - 1 ) B e c a u s e t h e t w o - t h i r d s o f o n e -fif t h o f t h e 

c o r p u s o f s a i d e s t a t e m e n ti o n e d i n p a r a g r a p h 0 

a b o v e, i s i n t e s t a t e p r o p e r t y a n d i t i s i n e q ui t a bl e a n d 

u n l a w f u l f o r t h e t r u s t e e s t o r e t a i n a n d w i t h h ol d t h e 

A s ai d c o r p u s f r o m  d i s t ri b u ti o n a m o n g t h o s e e n ti tl e d 

■ t o t h e s a m e u n d e r t h e i n t e s t a c y l a w s o f t h i s s t a t e.

( c - 2 ) B e c a u s e t h e t w o - t h i r d s o f o n e -fif t h o f t h e 

c o r p u s o f s a i d e s t a t e m e n ti o n e d i n p a r a g r a p h C 

a b o v e i s i n t e s t a t e p r o p e r t y a n d i t i s i n e q u i t a bl e a n d 

u n l a w f u l f o r t h e t r u s t e e s t o r e t a i n a n d w i t h h ol d t h e 

i n c o m e a c c r u i n g u p o n t h e s a i d c o r p u s f r o m  d i s t ri b u -

ti o n a m o n g t h o s e e n ti tl e d t o t a k e u n d e r t h e i n t e s t a c y 

l a w s o f t h i s s t a t e.

( d ) B e c a u s e, o n t h e t e r m i n a ti o n o f li f e e s t a t e s 

p r e s e n tl y e x i s ti n g u n d e r t h e w ill o f J o s e p h O g d e n 

C u t h b e r t, i t i s i n e q ui t a bl e a n d u n l a w f u l t h a t s u c h 

p o r ti o n s o f t h e c o r p u s a s s u p p o r t e d t h e i n c o m e p a i d 

t o s u c h li f e t e n a n t s s h all b e r e t a i n e d a n d w i t h h el d b y 

t h e t r u s t e e s f r o m  d i s t ri b u ti o n — ei t h e r a s t o p ri n c i p a l
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or income— am ong those entitled  to take under the 
in testacy  law s o f this state.

Y o u r  p etition ers th erefore p ra y  th at the said  de-
cree o f the said  C hancellor m ay he, in the p articu lars 
aforesaid , reversed, set aside and fo r  nothing holden, 
and that yo u r p etition ers m ay have such re lie f in 
the prem ises as to th is H onorable C o u rt shall seem 
meet.

H a r v e y  F . C a r r , 
L o u i s  B . L e D u c ,

S o licito rs fo r  and o f Counsel with  
D efendants-A ppellants.

20

30
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A N SW E R .

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

B etw een

C a m d e n  S a f e  D e p o s i t  and  
10 T r u s t  C o m p a n y , T r u s -

t e e , &c., et als.,
C  om plainants-Respond- 

ents,
and

E l i z a  G u e r i n , et als., 
D efendants-A ppellants.

2Q The answ er o f  the above-nam ed respondents, T. 
Sherm an B orden and R ebecca B orden, to the petition  
o f  appeal o f the above-nam ed appellants.

These respondents, not acknow ledging an y or all 
o f the m atters, w hich in said  p etition  o f appeal are 
contained, to be true, fo r  answ er thereto, n everth e-
less, sa y  and adm it th a t a decree w as m ade and en-
tered, as in said  petition  o f appeal stated, but, as to 
the substance and form  thereof, these respondents 
p ra y  to re fe r  thereto when the same shall be pro- 

o q  duced.
A n d  these respondents are advised  and believe that 

the said  decree is agreeable to equity, and th ey p ra y  
th at the same m ay be confirmed, w ith  costs to be paid.

J o h n  G. H o r n e r , 
S o licito r  fo r  and o f C ounsel with  

A nsw ering R espondents.
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AN SW E R .

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

B etw een

C a m d e n  S a f e  D e p o s i t  and  
T r u s t  C o m p a n y , T r u s -
t e e , &c., et als.,

10

Com plainants-Respond- A n s w e r .
ents,

and

E l i z a  G u e r i n , et als.,
D efendan ts-A ppellan ts.

The answ er o f the above-nam ed respondents, M a ry  20 
C. R ue and John R eeves Rue, her husband, to  the 
p etition  o f appeal o f the above-nam ed appellants.

These respondents, not acknow ledging an y or all 
o f the m atters, w hich in said  petition  of ap peal are 
contained, to be true, fo r  answ er thereto, n everth e-
less, sa y  and adm it th at a decree w as m ade and en-
tered, as in said  p etition  o f ap peal stated, but, as to 
the substance and form  thereof, these respondents 
p ra y  to re fe r  thereto w hen the sam e shall be p ro -
duced. 30

A n d  these respondents are advised and believe that 
the said  decree is agreeable to equity, and th ey  p ra y  
th at the same m ay be confirmed, w ith  costs to be paid.

G a s k i l l  &. G a s k i l l , 
S o licito rs fo r  and o f Counsel w ith  

A nsw ering R espondents.
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A N SW E R  TO P E TITIO N  OF A P P E A L .

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

B etw een
Ca md e n  S a f e  De po s it  and

T r u s t  Co mpa n y , T r u s -
t e e , ETC.,

Com plainant-R espondent, 
and

E l i z a  Gu e r i n , et als.,
D  efendants-A  pp ellm its.

The answ er o f the Cam den S a fe  D eposit and T ru st 
Com pany, trustee, etc., the above-nam ed respondent, 
to  the p etition  o f appeal o f the above-nam ed ap pel-
lants.

The respondent, Cam den S a fe  D ep osit and T ru st 
Com pany, trustee, etc., not acknow ledging all or any 

20 o f  the m atters w hich in the said  petition  o f appeal 
are contained, to be true, fo r  answ er thereto, n ev er-
theless, says and adm its, th at a  decree w as, on the 
tw en ty-fou rth  d a y  of J a n u a ry , 1917, m ade and 
entered in the C ourt o f C h an cery in the cause fo r  that 
purpose m entioned in the said  petition  as is  therein  
sta ted ; but as to substance and form  thereof, this 
respondent p ra y s  to re fe r  thereto when the same 
shall be produced.

A n d  th is respondent is advised  and believes th at 
20 the said  decree is agreeable to  equity, and p ra y s th at 

the same m ay be affirmed, w ith  costs to be adjudged  
to  th is respondent.

Geo  J. B e r g e n ,
S o licito r  and o f C ounsel w ith  

Cam den S a fe  D ep osit and 
Truest Com pany , T rustee, 

etc., R espondent.

O n  A ppe a l . 
A n s w e r  t o  P e t i t io n  

o f  A ppe a l .
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B ILL  OF COM PLAINT.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

To his H onor, E dw in  R obert W alker, Chancellor o f  . 
the S ta te o f New  J e r s e y :

C om plaining shows unto yo u r H onor, yo u r orator, 
Cam den S a fe  D eposit and T ru st Com pany, a corpo- |Q 
ration  o f the S tate  o f N ew  J e r s e y :

1. T h at one Joseph O gden C uthbert departed  this 
life  on or about the 30th d a y  o f N ovem ber, 1887, h a v -
in g  first d u ly m ade, published and declared his la st 
w ill and testam ent b earin g date the 15th d ay  o f J u ly , 
1887, which said last w ill and testam ent, h av in g  been 
du ly proved  before the S u rro g a te  of the C oun ty o f 
Cam den on the 13th d a y  of Decem ber, 1887, w as re -
corded in his office in B ook V  o f W ills , p age 213, to 
which w ill yo u r orator begs leave to re fe r  i f  necessity 
th erefo r should arise.

2. T h at in and b y  said  w ill and testam ent, said  
testa to r did am ong other things p rovid e as fo llo w s :

“ F i r s t : I  nom inate and appoint Jacob Stokes 
Coles o f  the Tow nship  o f H addon aforesaid , 
nephew of m y late  w ife , m y son-in-law Thom as 
L. G illespie o f the C ity  o f P h ilad elp h ia  and 
C h arles R hoads o f H addonfield, N ew  J erse y , and 
the su rv iv o rs  of them  or such o f them as shall 
accept o f the said  offices to be the executors o f 
this m y w ill, and tru stees o f m y estate as herein-
a fte r  provided. A n d  in case an y o f them, m y 
said  executors and tru stees, should reside out o f 
the S tate  o f N ew  J e rse y  a t the tim e of m y death,
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I  hereby d irect that such shall not be required 
to g ive  an y secu rity  on th at account b y  the S u r-
rogate o f Cam den County. A n d  I  also direct 
that no E x ecu to r or T ru stee  under ̂  this m y 
w ill shall be required to g iv e  any secu rity  in  the 
S tate  o f P en n sylvan ia  in order to q u a lify  him  to 
act in such offices.

S ix th : A ll  the rest and residue of m y estate 
rea l and personal, I  g ive, devise and bequeath to 

10 m y executors and tru stees above nam ed and the 
su rv iv o rs  o f them  and th eir successors in office, 
th eir heirs and assign s In  T ru st nevertheless fo r  
the fo llo w in g  uses, intents and purposes, to w i t : 
In  T ru st to rent and lease the real estate fo r  such 
term s and rents as th ey m ay deem  best, and to 
collect and receive the said  rents and all income 
d erived  th erefrom  u n til the p ro p erty  shall be 
sold or d ivided as h erein after m entioned. S aid  
rents and income shall then be applied to p a y in g  

20 the in terest on m y bonds or obligations, the 
taxes, rep airs  and insurance on the p ro p erty  and 
other leg a l expenses atten din g the care and m an-
agem ent o f m y estate. The balance o f income 
i f  any, shall then be equally  d istrib uted  am ong 
m y said  children and gran d d au gh ter M a ry  Rue, 
and her m other L u cy  C. C uthbert, in such p ro -
portions that each o f m y children shall receive 
one-fifth p a rt and the said M a ry  R ue and L u cy  
C. C uthbert shall each receive one-tenth p a rt of 

30 said  net balance o f income in q u a rterly  portions 
and d u rin g th eir respective lives. P ro vid ed  
how ever, that in ren tin g m y farm s in D elaw are 
Tow nship, Cam den C ounty, N ew  J ersey , and the 
ad jo in in g land in B u rlin gton  C ounty, N ew  J e r -
sey, I  w ish  m y tru stees to g ive  m y sons Joseph 
and A llen  the first option to lease them  or such
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p a rts  of them  as th ey m ay desire and m y tru s-
tees m ay deem  best at such an annual sum as 
w ill p a y  the taxes assessed again st them  and the 
in terest on the m ortgages now  existin g  on them. 
A lso  th at each farm  shall h ave a  lot o f the w ood-
land rented w ith  it o f sufficient size to su pply the 
tenant w ith  w ood fo r  firew ood, building purposes 
and fen cin g tim ber.

A ls o  th at m y son H en ry shall be allow ed to 
lease the farm  I  now  occupy in H addon Tow n- j q  
ship, Cam den C ounty, N ew  J erse y , or such p arts  
of it as m ay not be sold b y  the T ru stees, w ith  the 
m ansion house and out-buildings, a t such a rent 
as m ay be agreed  upon betw een the T ru stees and 
m y son H en ry in case he desires it, until the said 
land and m ansion house shall be sold b y  the 
T rustees. W hen such sale takes place, or when so 
much land shall be sold off the la st m entioned 
place as to render it undesirable fo r  farm in g  by 
m y son H enry, and he shall s ig n ify  his w ish  to oq  
the T ru stees o f m y estate to rent a  p a rt  o f the 
land I  own in D elaw are Tow nship  and B u rlin g -
ton C oun ty aforesaid , I  request m y tru stees to 
divide the land in th at tra c t  and the ad jo in in g 
land in B u rlin gton  C oun ty into three or m ore 
farm s at th eir discretion  so as to accom m odate 
each o f m y three sons, Joseph, A llen  and H en ry  
w ith  a farm , and sufficient w oodland fo r  firew ood 
and fen cin g tim b e r; also to build on one o f them  
which shall have no buildings on it such a dwell- go 
in g house, b arn  and other n ecessary  out-build-
ings fo r  farm in g  purposes as m ay be suitable, 
not exceeding three thousand dollars in cost. M y 
son H en ry shall then be allow ed to ren t and oc-
cupy the new  buildings and farm  so set ap art 
fo r  him  at a ren tal sufficient but not g re ate r than

N New Jersey State Library
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enough to cover the ta x es thereon, and the p ro -
portion  o f  in terest on the m ortgage now  existin g  
again st m y said  farm s. I t  shall also he the duty 
o f m y sons in ren tin g m y land o f the T ru stees to 
keep the buildings and fences in order and to 
m anure the land at th eir own expense.

T h e T ru stees m ay in th eir d iscretion  sell the 
w ood off the balance of the land w hich is  in  tim -
ber, and which is not required  to su pply the 
farm s w ith  firew ood and fencing. In  case the 
m ortgages now  on the farm s in D elaw are T ow n -
ship and B u rlin gton  C ounty, N ew   ̂ J erse y , 
am ounting to T w elve  Thousand T w o H undred 
D ollars, or any p a rt of them  are p aid  off b y  m y 
trustees w hile m y sons occupy them, the rent 
th ey are required  to p a y  to the trustees shall not 
abate on that account, but each farm , i f  the whole 
tra ct is d ivid ed  into three or fo u r farm s, shall 
be charged  as a ren ta l w ith  its  fa ir  p rop ortion  of 
the taxes on the w hole tract, and the in terest at 
five p er cent, p er annum  on the sum of T w elve 
Thousand T w o H undred D ollars to be ad ju sted  
b y  the T ru stees according to the re lative  am ount 
o f land in each farm , and its quality.

S e v e n th : I  d irect m y T ru stees to sell a ll m y 
rea l estate at such tim es and in such p a rts  and 
portions and fo r  such p rice or p rices and either 
a t  public or p riv ate  sale as they or a  m a jo rity  ot 
them  m ay deem m ost conducive to the best in te r-
ests o f a ll m y children and grandchildren. A n d  
fo r  this purpose I  g iv e  to them  m y said  T ru stees 
and the m a jo rity  of them  and th eir successors m  
office fu ll pow er and a u th o rity  to execute and de-
liv e r  all such deeds, conveyances and assurance 
in  the law  as m ay be requisite to vest a  p erfect 
title  in  fee  sim ple to the land and estate so sold
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in the purch asers th ereof clear of a ll the tru sts  
and lim itations in this m y w ill, and also clear 
o f all encum brances, so th at no p u rch aser shall 
be responsible fo r  the application  of the p u r-
chase m oney a fte r  paym ent th ereo f to the said  
T rustees.

I  recom m end to m y trustees to w ithhold from  
sale the ground belonging to me on the north side 
o f M arket S treet w est o f F orty-n in th  S treet in 
the C ity  o f P h ilad elp h ia  extending north  as fa r  10 
as F ilb e rt S treet, fo r  the period of five y e ars  
from  m y death, as I  am o f the opinion th at it 
m ay increase considerably in value in that time. 
N evertheless i f  a  good price is offered fo r  it 
p rio r  to that period, I  leave m y trustees at lib -
e rty  to accept it in  th eir discretion.

It  is also  m y w ill that in  reg ard  to selling m y 
farm s in D elaw are Tow nship, Cam den County, 
N ew  J ersey , and the ad jo in in g land in B u rlin g -
ton C ounty, the consent of m y sons who m ay oc- 20 
cup.y them resp ectively  sh a ll be first g iven  to 
such sale or sales d u rin g th eir lives. P ro vid ed  
how ever th at i f  m y T ru stees should see p rop er to 
la y  off fou r farm s out o f the whole of said  land 
they m ay sell one o f them  w ithout consultation 
w ith  m y sons. A lso  in case an y one or m ore of 
m y three sons should p re fe r  to relinquish fa rm -
ing, then the land reserved  fo r  such m ay be sold 
b y  m y trustees at th eir d iscretion  and w ithout 
consultation w ith  m y sons. 30

E ig h th : U pon the receip t o f an y purchase
m onies I  direct m y trustees to a p p ly  the sam e to 
the paym ent and d ischarge o f m y m ortgage and 
other debts as ra p id ly  as they can be p aid  off so 
as to release m y estate  from  all encum brances. 
The m ortgages on the land in P h ilad elp h ia  and
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th at in H addon Tow nship, Cam den C ounty, N ew  
J ersey , to be first paid. A n d  all surplus funds 
a fte r  paym ent o f said  debts shall be invested  by 
m y tru stees in good first bonds and m ortgages 
on rea l estate either in N ew  J e rse y  or P en n syl-
vania, or in  the state  loans o f either o f said  states 
or the U nited  S tates to be held upon the trusts 
o f this m y w ill. The net income a ris in g  from  
such investm ents to  be p aid  over to m y said  chil- 

j q  dren M a ry  C. G illespie, Joseph 0 . C uthbert, Jr., 
A lle n  C uthbert and H en ry  C. C uthbert in equal 
fifth  p a rts  and to m y gran d d au gh ter M a ry  Rue 
and m y daughter-in-law  L u cy  C. C uthbert in 
equal tenth p a rts  d u rin g all the term  of their 
n atu ral lives resp ective ly  and so th at neither the 
p rin cipal or incom e of m y estate shall be liable 
to attachm ent fo r  the debts or engagem ents of 
an y o f m y said  children or said  grandchild  or 
daughter-in-law  or th eir descendants.

2 q  N in th : U pon the death o f m y daughter-in-law
L u c y  C. C uthbert, her share o f income in m y es-
tate  shall go to m y gran d d au gh ter M a ry  R ue fo r  
her life  under the sam e tru sts  and conditions as 
aforesaid .

U pon the death  o f an y o f m y sons or daughter 
or gran d d au gh ter M a ry  R ue leav in g  a  w ife  or 
husband su rv iv in g  them, one-third o f the income 
so as a fo resaid  m ade p ayab le  to said  descendant 
shall th ere a fte r be p a id  to such su rv iv in g  w ife  
or husband fo r  life , and the rem ainder o f said  
incom e shall be p aid  to the child or children o f 
such descendant i f  an y d u rin g  the life  o f such 
ch ild ren ’s su rv iv in g  parent. In  case such son or 
dau gh ter or gran d d au gh ter M a ry  R ue so d yin g  
should leave no w ife  or husband to su rvive th em ; 
also a fte r  the death o f an y such su rv iv in g  w ife
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or husband, I  g ive, devise and bequeath that 
fifth  p a rt  of the share of the income of m y estate 
so as a fo resaid  held in tru st fo r  such son, daugh-
ter or gran d d augh ter M a ry  R ue fo r  life , to all 
and every  the child or children o f such deceased 
son, dau gh ter or gran d d augh ter M a ry  R ue who 
m ay be liv in g  a t the tim e o f the death of such 
paren t in equal p a rts  and shares, d u rin g their 
respective lives to be p aid  to them  b y  m y said 
tru stees upon their own receipts only and so th at 10 
the said  capita l and income shall not be subject 
to the debts, control or engagem ent o f m y gran d -
children. P ro vid ed  how ever, th at in case an y of 
m y said  children or gran d  daughter M a ry  R ue 
should die w ithout leavin g  an y child to su rvive 
them, then upon the death o f the su rv iv in g  hus-
band or w ife , i f  any, that share or fifth  p a rt  of 
the income of m y estate w hich w as so held in 
tru st fo r  the life  o f such decedent shall be p aid  
by m y T ru stees to m y su rv iv in g  children, and the 20 
issue of an y o f m y children who m ay be then 
dead leavin g  issue, in  such p a rts  and shares and 
fo r  such estates th at the num ber o f su rv iv in g  
children shall be added to the num ber o f those 
then dead leavin g  issue, and those liv in g  shall 
each take one fractio n al share of income corre-
sponding to the whole num ber thus form ed and * 
the issue of m y deceased children shall together 
take the fraction al share o f income that w ould 
have ap pertain ed  to their deceased paren t i f  then 30 
liv in g, fo r  and d u rin g th eir respective lives. M y 
intention being to g iv e  an equitable life  estate 
in one-fifth p a rt o f the income o f a ll m y residu -
a ry  estate to each o f m y sons Joseph 0 . Cuth- 
bert Jr., A lle n  C uthbert and H en ry  C. C uthbert 
and to m y daughter M a ry  C. G illespie and
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m y gran d d augh ter M a ry  R ue subject to the 
tru sts  and conditions above set fo rth  w ith  re-
m ainders over a fte r  th eir death as above lim -
ited to m y grandchildren  fo r  life , M a ry  R u e ’s 
share ro f income to be divided equally  w ith  her 
m other so lon g  as the la tte r  m ay live.

T en th : U pon the death o f a ll m y sons and 
daughter and gran d d au gh ter M a ry  R ue above 
nam ed an d  th eir su rv iv in g  husbands and w iv e s ; 
also a fte r  the death o f a ll the children of the first 
generation  o f m y said  sons, daugh ter and gran d -
d au gh ter M a ry  Rue, the tru sts  th ereby created 
shall cease, and the T ru stees o f this m y w ill or 
th eir successors in office, shall p art, d ivide and 
distrib ute all the residue o f the cap ita l of m y 
estate  to and am ong the la w fu l grandchildren  of 
m y said  sons, (i. e. te s ta to r ’s g re a t gran d ch il-
dren) daughter, (i. e. te s ta to r ’s g re a t gran d ch il-
dren) and gran d d au gh ter M a ry  R ue (i. e. te s-
ta to r ’s great-great-gran d ch ild ren ) absolutely in 
the shares and p roportion s above directed re-
spectin g the income clear o f fu rth e r tru sts, per- 
stirpes and not p er capita.

E lev e n th : In  case m y T ru stees shall find it 
n ecessary  to m ortgage an y p a rt  o f m y estate in 
order to ra ise  m oney and p a y  off and discharge 
an y m ortgages a lrea d y  thereon and w hich m ay 
be called in before sufficient sales o f real estate 
can be m ade to p a y  them, th ey m ay g iv e  and exe-
cute an y such m ortgages and bonds on an y o f 
m y rea l estate in th eir discretion as m ay be so 
required, and w ith  like effect to secure the lender 
o f such m onies as I  could do in m y lifetim e.

T w e lfth : M y said  T ru stees m ay also la y  out 
an y  tracts  or pieces o f land th at I  m ay own w ith 
such streets, a lleys or avenues as th ey m ay find
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desirable to develop  tow n or v illag e  sites or 
p lots and to fac ilita te  sales o f  lots therein , w ith  
pow er to them  to dedicate such streets to public 
use and to grad e and la y  down sidew alks upon 
them, to square and ad ju st lines o f p ro p e rty  w ith  
ad jo in in g ow ners and m ake exchanges o f  lots or 
p a rts  in  order to im prove the value o f m y estate 
at th eir discretion.

T h irte e n th : In  case an y one or m ore o f m y 
said  executors and trustees should die, resign  10 
their offices, or decline to accept the same, then 
I' request m y rem aining and continuing T ru stees 
or T ru stee  to jo in  w ith  m y children and gra n d -
children who are a t that tim e entitled to receive 
the income of m y estate in selecting a new  E x e -
cutor and T ru stee  to till the p lace or p laces o f 
such who m ay so die, resign  or decline said  office, 
as often  as the sam e shall h appen ; so as to keep 
up the num ber of three trustees at a ll tim es. 
A n d s u c h  appointm ent b y  them  or a  m a jo r ity  o f 20 
them  the said  continuing T ru stees added to a m a-
jo r ity  o f m y said  children and grandchildren  
then entitled to receive the incom e of m y estate 
when m ade in w ritin g  d u ly  signed and filed in the 
offices of the S u rro gate  o f Cam den C ounty, N ew 
J erse y , and the R e g iste r  o f  W ills  in  P h ilad el-
phia, attested  b y  a C ertificate o f th eir acknow l-
edgem ent before a  N o ta ry  . P u b lic  or M aster in 
C h an cery of N ew  J ersey , shall constitute a suffi-
cient and va lid  investm ent o f the E xecu tors and 30 
T ru stees so appointed w ith  the title, estate and 
p ow ers herein  given  to m y orig in al E xecu tors 
and T rustees.

F ou rteen th : A s  I  am  v e ry  averse to lit ig a -
tion, and g re a tly  desire th at m y children and 
descendants who m ay be in terested  in m y estate



22 B ill  o f Com plaint

under th is m y w ill shall fu lly  acquiesce in its p ro -
visions fo r  th eir benefit w ithout an y contest at 
law  or otherw ise respectin g th eir righ ts in m y 
estate now I  h ereby declare th at it  is m y w ill and 
intention th at i f  an y person nam ed in th is m y 
w ill or designed to take an y portion  o f m y estate 
under it  shall dispute or contest at law  the in ter-
pretation  o f its  p rovision s m ade b y  the m a jo rity  
o f m y tru stees, or shall attem pt to set m y w ill 

1 ~ aside or an y p a rt o f it, such person or persons 
shall fo r fe it  and lose all claim s to such p a rt of 
m y estate as th ey m ay sue fo r  and recover.

F if te e n th : I t  is m y w ill and I  do d irect that 
no claim  shall be m ade b y  m y executors again st 
an y o f m y children fo r  m onies advanced b y  me 
to them  in m y lifetim e and I  h ereby cancel all 
such debts and obligations held b y  or ow ing to 
me b y  m y children. P ro vid ed  how ever, th at any 
notes w hich m ay be endorsed b y  me as an ac-
com m odation to m y sons in  m y lifetim e, and 
w hich b y  reason  o f such endorsem ent m y execu-
tors m ay be obliged to p ay , shall be a charge 
again st the share o f such sons or son and be re-
funded out o f h is share of the income o f m y es-
tate.

S ix teen th : U pon the decease o f a ll the chil-
dren or an y one o f them, m y sons Joseph 0. 
C uthbert Junior, A llen  C uthbert and H e n ry  C. 
C uthbert, also of m y dau gh ter M a ry  C. G illespie 
and o f m y gran d d au gh ter M a ry  R ue lea v in g  is- 
sue to su rvive them  m y said  grandchildren, I  
authorize m y tru stees to set a p a r t 'th e  p rop er 
share o f the cap ita l of m y estate w hich m ay ap -
p erta in  to the children o f such deceased gran d -
children of mine, and to assign  and convey the 
said  share o f cap ita l to them  absolutely. A n d  so 
on as often  as the same case shall happen .”
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3. T h a t the said  Jacob Stokes Coles, Thom as L . 
G illespie and C h arles R hoads the executors and tru s-
tees nam ed in said  w ill, d u ly  qualified as such and 
took upon them selves the burden o f said  executorship  
and trusteeship  in accordance w ith  said  la st w ill and 
testam ent.

4. T h a t a fterw ard s, to  w it, on or about the 4th 
d ay o f M ay, 1890, said  Jacob Stokes C oles departed 
this life  and that b y  letters  o f appointm ent in  accord- 10 
ance w ith  said  w ill b earin g  date June 20th, 1890, and 
recorded in the S u rro g a te ’s office of Cam den C oun ty
on the 23rd d ay  o f J u ly , 1890, in  B ook  A  o f S u rro -
g a te ’s O rders, p age 4 &c., A llen  C uthbert w as d uly 
appointed as executor and trustee under said  w ill 
in place and stead o f the said  Jacob Stokes Coles, de-
ceased. '

5. T h a t a fte rw a rd s, the said  C h arles R hoads re -
signed his office as such executor and tru stee to take 20 
effect on J a n u a ry  1st, 1901, and b y  letters  of appoin t-
m ent dated D ecem ber 21st, 1900, and recorded in the 
S u rro g a te ’s office of Cam den C oun ty on D ecem ber 
28th, 1900, in  B ook A  o f P a rtitio n s, R equests, &c., 
page 354, Cam den S a fe  D eposit and T ru s t  C om pany 
(you r orator) w as d u ly  appointed executor and tru s-
tee in p lace and stead of the said  C h arles R hoads, 
resigned.

6. T h a t a fterw ard s, the said  A lle n  C u th bert de- 30 
p arted  this life  and b y  letters o f appointm ent dated 
N ovem ber 17th, 1904, and recorded in  the S u rro -
g a te ’s office o f Cam den C oun ty in B ook  B  o f P a r t i-
tions, R equests, &c., p age 17, on the 1 s t  d ay o f F e b -
ru a ry , 1905, J. B la ir  C uth bert w as d u ly appointed 
executor and tru stee  in place and stead o f the said  
A llen  C uthbert, deceased.
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7.  T h a t a f t e r w a r d s, t h e s a i d T h o m a s. L . G ill e s p i e 

o n o r a b o u t t h e 6 t h d a y o f S e p t e m b e r, 1 9 0 6, d e p a r t e d 

t h i s lif e a n d b y l e t t e r s o f a p p oi n t m e n t d a t e d O c t o b e r 

2 7 t hj. 1 9 0 6j. a n d r e c o r d e d i n t h e S u r r o g a t e’ s offi c e o f 

G ai n d e n C o u n t y o n t h e s a m e d a y i n B o o k B  o f R e -

q u e s t s, & c., p a g e 8 7, G e o r g e C. G ill e s p i e w a s d u l y 

a p p o i n t e d e x e c u t o r a n d t r u s t e e i n p l a c e a n d s t e a d 

o f t h e s ai d T h o m a s L . G ill e s p i e, d e c e a s e d.

1 0  ^f r &t b y v i r t u e o f s a i d l a s t w ill a n d t e s t a m e n t

o f s a i d 1 J o s e p h O g d e n C u t h b e r t a n d t h e v a ri o u s s u c -

c e s s i v e a p p oi n t m e n t s a n d o t h e r d e e d s a n d i n s t r u -

m e n t s i n : w ri ti n g, y o u r o r a t o r a n d t h e s ai d G e o r g e G. 

G ill e s p i e a n d J. B l a i r C u t h b e r t a r e n o w t h e t r u s -

t e e s u n d e r t h e w ill o f t h e s a i d J o s e p h O g d e n C u t h -

b e r t, d e c e a s e d ; a n d a r e a c ti n g a s s u c h.

9. T h a t t h e s a i d J o s e p h O g d e n C u t h b e r t l e f t hi m 

s u r v i v i n g t h e f o ll o w i n g c hil d r e n, v i z.:

2 0  M a r y 0 . G ill e s p i e ( d a u g h t e r )

J o s e p h 0 . C u t h b e r t, J r., ( s o n )

All e n C ut h b e rt ( s o n)
H e n r y C. C u t h b e r t ( s o n )

a n d a g r a n d d a u g h t e r M a r y C. R u e, d a u g h t e r o f a d e -

c e a s e d s o n, A n t h o n y C u t h b e r t, w h o w e r e h i s h ei r s a t 
l a w .

1 0. T h a t t h e s a i d M a r y C. G ill e s p i e d e p a r t e d t h i s 

li f e o n o r a b o u t t h e 7 t h d a y o f N o v e m b e r, 1 9 0 6, a

3 0 w .̂ ^o w > l e a vi n g' h e r s u r v i v i n g t h r e e c h il d r e n, v i z . :

*■  E li z a b e t h Q.  G ill e s p i e, G e o r g e C. G ill e s p i e a n d A n n a 
G, B o y d.

1 1. * T h at s ai d M a r y C. G ill e s p i e l e f t a w ill d a t e d 

O c t o b e r, 2 9,- 1 9 0 6, p r o b a t e d i n t h e C i t y o f P h il a d e l -

p h i a, P e n n s y l v a n i a a n d r e c o r d e d i n B o o k 2 7 9 o f
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W ills, p age 355, w herein she devised a ll h er estate 
to-said-three children, and appointed them  executors 
thereof and that th ey du ly qualified and acted as such.

1 2 : T h a t the said  G eorge C. G illespie is now m ar-
ried and th at his wife^s name is M a ry  B . G illespie.

13. T h a t the said  A n n a  G. B o y d  is now m arried  
and th at her h u sban d’s nam e is G eorge M. B oyd.

14* T h a t E lizab eth  G. G illespie is a single wom an. ^

lfi. T h at said  G eorge C. G illespie has the fo llow in g  
children : K a th arin e  G illespie, a  m inor o f the age o f 
fifteen y e a r s ; E lean or G uthbert G illespie, a  m inor of 
the age o f tw elve y e a rs ; A lb e rta  E lizab eth  G illespie, 
a m inor o f the age of eleven years.

16. T h a t A n n a  G. B o y d  has the fo llo w in g  ch ild re n : 
G eorge B oyd , 3rd, sin gle; M a ry  G uthbert B oyd ,  ̂
s in g le ; E lizab eth  L iv in gsto n  B oyd , single, a m inor o f 
the age of fou rteen  ye a rs  *

17. T h at A n th on y C uthbert, (a  son o f said  tes-
tator) predeceased his fa th er, the said  Joseph O gden 
Cuthbert, and le ft  him  su rv iv in g  his w idow , L u c y  G. 
C uthbert and dau gh ter M a ry  G. Rue.

18. T h a t the said  L u cy  C. C uthbert is  now de-
ceased. 2 q

19. T h a t the said  M a ry  C. R ue is m arried  to John 
R. Rue.

20. T h at said  M a ry  C. R ue has the fo llo w in g  chil-
d ren : R ebecca C. B orden, who is in term arried  w ith
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one T. Thurm an B ord en ; C la ra  J. S yp h erd  who is in-
term arried  w ith  one J. H a r r y  S y p h e rd ; M. E ste lle  
B ran son  who is in term arried  w ith  one W illiam  S. 
B ra n so n ; E lean o r R. M iller who is in term arried  w ith  
one E llsw o rth  H. M iller; W . H a rry  R ue who is in ter-
m arried  w ith  E th el W . R u e ; J. R eeves R ue who is in-
term arried  w ith  M a ry  D. R u e; N orm an A . C. R ue, a 
m inor o f the age o f tw en ty  y e a r s ; L u c y  A . B . Rue, 
a m inor o f the age o f eighteen years, F loren ce G. R ue,

1 0 a m inor o f the age o f sixteen years.
20 A . T h a t said  Rebecca C. B orden  has one child, 

to w i t : R eeves D eC am p B orden, aged 7 years.
20 B . T h a t said  C la ra  J. S yp h erd  has the fo llo w -

in g  children, to w i t : L a u ra  C uth bert Syph erd , aged 
5 years and Joseph H e n ry  S yp h erd  aged 4  years.

20 C. T h a t said  M. E ste lle  B ran son  has one child 
to w i t : W illiam  C uthbert B ranson, aged  5 years.

20 D. T h a t said  E lean o r R . M iller has one child 
to w i t : M ary  C uthbert M iller, aged 10  months.

20 20 E . T h a t said  W . H a r r y  R ue has tw o children, to
w it: A lice  W ells  R ue, aged 9 ye a rs  and E lizab eth  
C uthbert Rue, aged 9 months.

20 F . T h a t said  J . R eeves Rue has no children.

2 1 . T h a t the said  Joseph Ogden C uthbert, J r., 
(son o f said  testato r) departed this life  on or about 
the 13th d ay  o f Jan u ary , 1899, intestate, w ithout is -
sue, leavin g  him  su rv iv in g  his widow, E liz a  Cuthbert, 
and th at no ad m in istrator has ever been appointed

30 o f his estate.

22 . T h a t the said  E liz a  C uthbert is now m arried  
to M axim illian  Guerin.

23. T h a t the said  A lle n  C uthbert (a son o f said  
testato r) departed  th is life  on or about N ovem ber
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10 th, 1903, intestate, leavin g  him  su rv iv in g  fo u r chil-
dren, v i z . : H annah G. E b ert, L o u isa  G. H opkins, E d -
g a r  G. C uthbert and Joseph 0 . C uthbert, 3rd, the la t-
ter of whom  w as d uly appointed his adm in istrator b y  
the S u rro gate  of Cam den C ounty, N ew  J erse y , and 
has since died, and no substituted adm in istrator has 
ever been appointed fo r  h is estate.

24. T h a t the said  H annah G. E b e rt is m arried  to 
A lv in  T . E bert.

25. T h a t said  L o u isa  G. H opkins is m arried  to E . 
G erald  H opkins.

26. T h a t the said E d g a r  G. C uthbert is m arried  to 
D aisey  Cuthbert.

27. T h at H annah G. E b e rt has one child, A lan  
C uthbert E b ert, single and a m inor of the age of 
eighteen years.

28. T h a t L ou isa  G. H opkins has the fo llo w in g  chil-
dren : John E sta u g h  H opkins, a m inor o f the age 
of eleven y e a r s ; F ra n cis  B ro g n ard  H opkins, a m inor 
o f the age of nine years, K en d a l Cole H opkins, a 
m inor o f the age of seven y e a r s ; A n th on y C uthbert 
H opkins, a  m inor o f the age o f six  ye a rs  and Thom as 
Sm ith H opkins, a m inor of the age of fo u r years.

29. T h a t E d g a r  G. C uth bert has the fo llo w in g  chil-
dren : E lizab eth  L eH . C uthbert, a  m inor o f the age 
o f th irteen y e a r s ; Joseph 0 . C uthbert, a  m inor o f 
the age of eleven y e a rs  ; A lle n  S. C uthbert, a m inor 
o f the age o f five ye ars  and N icholas L eH . C uthbert, 
a m inor o f the age o f fifteen  months.
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30.  ̂ T h a t tlie said  Joseph 0 . Cuthbert, 3 rd, d e p a rt-
ed this life  on or about J a n u a ry  1 2 th, 1907, intestate, 
leavin g  him  su rv iv in g  his widow , M a ry  C. C u th b ert’ 
and fo u r children, all o f whom are m inors, v iz . : M ar- 
gu ei ite R a y  Cuthbert, o f the age o f 18 y e a r s ; C harles 
W ald en  C uthbert o f the age o f  15 y e a r s ; G lad ys J o -
sephine C uthbert o f  the age o f 12  y e a r s ; E d g a r  
Gibbs C uthbert born M a y  26th, 1905, but who de-
p arted  this life  on o r about O ctober 7 th, 1908, and

10  that no ad m in istrator has ever been appointed fo r  
his estate.

31. T h a t the said  M a ry  C. Cuthbert is now  m ar-
ried  to  D r. W iliam  S. E . R aines.

32. T h a t the said  M a ry  C. R ain es w as on the 30th 
d ay o f A u g u st, 1907, as M a ry  C. Cuthbert, b y  letter 
o f appointm ent o f that date, apointed b y the S u rro -
gate  o f the C oun ty o f Cam den, gu ard ian  o f the per-

20  son p ro p erty  o f the said  m inor children as by the 
record in said  S u rro g a te ’s office w ill m ore fu lly  ap -
pear.

33. T h at the said  H en ry  C. C uthbert (a  son of 
said  testato r) departed this life  on or about the 18th 
d a y  o f A p ril, 1902, intestate, leav in g  him  su rv iv in g  
his w idow , K a th arin e  B . Cuthbert, and three children, 
viz. : Joseph B la ir  Cuthbert, E lizab eth  C. Bow den 
(single) and T. P e rc iv a l Cuthbert, the la tte r  o f whom

30 w as d u ly appointed his ad m in istrator b y  the S u rro -
gate  o f Cam den County.

34. T h a t the said  Joseph B la ir  Cuthbert is m arried  
to Susan  W . Cuthbert.

3°. T h a t the said  T. P e rc iv a l C uthbert is m arried  
to E m m a C. Cuthbert.
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36. T h a t Joseph B la ir  C uthbert has the fo llow in g  
c h ild re n : A d a  B. C uthbert, s in g le ; O gden Cuthbert, 
single, a m inor o f the age of seventeen years.

37. T h at T. P e rc iv a l C uthbert has one c h ild : K a th -
arine B la ir  Cuthbert, a m inor o f the age o f six  
months.

38. T h at E lizab eth  C. Bow den has one child, F lo ra  
K a th arin e  Bow den, a m inor o f the age o f tw en ty 10 
years.

39. T h at the sa id  G eorge M. B o y d  is the husband 
o f said  A n n a  H. B o y d  and claim s or m ay claim  to 
have an estate by the cou rtesy or some other in terest 
in said  estate.

39 A . T h a t the said  M a ry  B . G illespie is the w ife  
of G eorge C. G illespie and claim s or m ay claim  to 
have an inchoate righ t o f dow er or some other in- 20 
terest in said  estate'.

40. T h a t the said  John R. R ue is  the husband of 
the said  M ary  C . R ue and claim s or m ay claim  to have 
an estate  b y  the cou rtesy or some other interest in 
said estate.

41. T h at the said  T . Thurm an B orden is the hus-
band o f sa id  R ebecca C. B orden, daughter of said 
M ary  C. Rue and claim s or m ay claim  to h ave an es- 30 
tate by the cou rtesy or some other in terest in  said  es-
tate.

42. T h a t the said  J. H a r r y  S yp h erd  is the husband 
of said  C la ra  J. Sypherd, daughter o f said  M a ry  C. 
Rue, and claim s or m ay claim  to have an estate b y  
the cou rtesy or some other in terest in  said  estate.
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43. T h at the said  W illiam  S. B ran son  is the hus-
band o f said  M. E ste lla  B ranson, daughter of said 
M ary  C. Rue, and claim s or m ay claim  to have an es-
tate  b y  the cou rtesy o f some other in terest in said  es-
tate.

44. T h a t the said  E llsw o rth  H. M iller is the hus-
band o f said  E lea n o ra  R . M iller, daughter o f said 
M a ry  G. R ue, and claim s or m ay claim  to have an es-

10  tate  by the cou rtesy  or some other in terest in  said  
estate.

45. T h a t the said  E th e l W . R ue is the w ife  o f said 
W . H a rry  Rue, son o f said M a ry  C. R ue, and claim s 
or m ay claim  to  have an estate o f dow er or some 
other in terest in said estate.

46. T h at the said  M a ry  D. R ue is the w ife  o f said 
J . R eeves Rue, son o f said M ary  C. Rue, and claim s or

20  m ay claim  to have an estate o f dow er or some other 
in terest in said  estate.

47. T h at the said  A lv in  T. E b e rt is the husband 
o f said  H annah G. E b e rt and claim s or m ay claim  to 
have an estate b y  the courtesy of some other interest 
in said  estate.

48. T h at the said  E . G erald  H opkins is the hus-
band o f said  L o u isa  G. H opkins and claim s or m ay

30  claim  to have an estate by the cou rtesy  or some other 
in terest in said  estate. v

49. T h at the said  D aise y  C uthbert is in term arried  
w ith  the said  E d g a r  G. C uthbert and claim s or m ay 
claim  to have an inchoate rig h t o f dow er or some 
other in terest in said  estate.
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50. T h a t the said  Susan W . C uthbert is in term ar-
ried w ith  the said  Joseph B la ir  C uthbert and claim s 
or m ay claim  to have an inchoate rig h t o f dow er or 
some other in terest in said estate.

51. T h at the said  E m m a C. C uthbert is  in term ar-
ried w ith  the said  T . P e rc iv a l C uthbert and claim s or 
m ay claim  to have an inchoate righ t o f dow er or some 
other interest in said  estate.

52. T h at the said  J. B la ir  C uthbert on or about ^  
the 22nd d ay  o f M arch, 1915, assigned to  B ro ad w a y  
T ru st Com pany, a  corporation  o f N ew  J erse y , all 
his estate, righ t, title  and in terest in  and to 3aid es-
tate w hether said  in terest be vested  or contingent, 
and appointed said  com pany his a ttorn ey  to receive 
and g ive  acquittance fo r  the same, and th at notice of 
said assignm ent has been g iven  to yo u r o ra to r and 
said other trustees. B y  v irtu e  w h ereof said  T ru st 
Com pany claim s some in terest in said  estate.

53. T h a t b y  v irtu e  of the fo re g o in g  facts, all the 
estate o f said  testa to r con stitutin g said  tru st estate 
is vested  in yo u r orator and said  G eorge C. G illespie 
and J. B la ir  C uthbert as trustees under the w ill o f 
said Joseph O gden C uthbert, deceased, in  some w a y  
or m anner or in the fo llo w in g  persons, which in -
cludes the persons above nam ed who are all o f the 
persons in  esse  who are the issue o f said  Joseph 
Ogden C uthbert, deceased, and th eir respective 
spouses, to w it:

54. A ll  o f the children o f said  testa to r are dead, 
and th eir w ives or husbands, except E liz a  G uerin, 
w idow  of Joseph O gden C uthbert, J r., ( te s ta to r ’s 
s o n ) ; K a th a rin e  B . C uthbert, w idow  of H en ry  C. 
C uthbert ( te s ta to r ’s son).
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55. G randchildren, as fo llo w s :
C hildren o f M a ry  C. G illespie, deceased, (testa-

t o r ’s d au gh ter), to w it:
E lizab eth  C. G illesp ie , ( s in g le ) ;
G eorge C. G illespie, (m arried  to M ary
B . G ille s p ie ) ; A n n a  G. B oyd , (m arried 
to -George M. B o y d ) ; E lizab eth  C. G ill-
esp ie ,'G eo rge C. G illespie and A n n a  G. 
B oyd , executors under the w ill o f M ary 

10  C. G illespie, deceased.
C hild  o f A n th on y Cuthbert, deceased, ( te sta to r ’s 

son) to w it:
M a ry  C. R ue, (m arried  to John R. 
R u e).

No children or issue o f Joseph O gden Cuthbert, 
Jr., deceased, ( te s ta to r ’s son).

C hildren o f A llen  C uthbert, deceased, ( te s ta to r ’s 
son) to w it:

H annah G. E b ert, (m arried  to A lv in  T. 
20 E b e rt) . L o u isa  G. H opkins, (m arried

to E . G erald  H o p k in s ) ; E d g a r  G. C uth-
bert, (m arried  to D aise y  C u th b e rt) ; J o -
seph G. C uthbert 3rd, now deceased, 
lea v in g  w idow ; now M a ry  C. R aines. 

C hildren  o f H en ry C. Cuthbert, deceased, (testa-
t o r ’s son) to w it:

Josep h  B la ir  C u th b ert (m arried  to S u -
san W . C u th b e rt) ; B ro ad w a y  T ru st 
Com pany, assignee o f Joseph B la ir  

30l C u th b ert; T. P e rc iv a l C uth bert (m ar-
ried to E m m a C. C u th b e rt) ; E lizabeth
C. Bow den, ( s in g le ) ; T . P e rc iv a l C uth-
bert, adm in istrator o f the estate o f 
H en ry  C. Cuthbert, deceased.
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56. G reat-grandchildren  as fo llo w s :
C hildren o f G eorge C. G ille s p ie :

K a th arin e  G illespie, E lean or C uthbert 
G illespie, arid A lb e rta  E lizab eth  G ill-
espie.

C hildren o f A n n a G. B o y d :
G eorge B oyd , 3rd ; M ary  C uthbert 
B o y d ; E lizab eth  L iv in gsto n  B oyd.

C hildren o f M a ry  C. R u e :
R ebecca C. B orden  (m arried  to T . 10 
T hurm an B orden) ; C la ra  J. S yp h erd  
(m arried  to J. H a r r y  S y p h e r d ) ; W . 
H a r r y  R ue (m arried  to E th el W . 
R u e ) ; M. E ste lla  B ran son  (m arried  to 
W illia m  S. B ra r iso n ); J. R eeves Rue 
(m arried  to M a ry  D. R u e ) ; E lean ora  R . 
M iller (m arried  to E llsw o rth  H. M il-
ler) ; N orm an A . C. R u e; L u cy  A . B .
R ue and F loren ce G. Rue.

Child of Hannah G. Ebert: 20
Alan Cuthbert Ebert.

C hildren of L ou isa  G. H o p k in s:
John E sta u g h  H o p k in s; F ra n cis  B ro g- 
n ard  H opkins; K en d a l C ole H opkin s; 
A n th on y C uthbert H opkins and Thom -
as Sm ith H opkins.

C hildren of E d g a r  G. C u th b e rt:
Elizabeth LeH. Cuthbert; Joseph 0. 
Cuthbert; Allen S. Cuthbert; Nicholas 
LeH. Cuthbert. 3 0

C hildren o f Joseph O. C uthbert, 3rd.:
M argu erite  R a y  C u th b e rt; C harles 
W ald en  C u th b ert; G lad ys Josephine 
Cuthbert.

C hildren o f Joseph B la ir  C u th b e rt:
A d a  B . C uthbert and O gden Cuthbert.
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C hild  o f T . P e rc iv a l C u th b e rt:
K a th arin e  B la ir  Cuthbert.

Child o f E lizab eth  C. B o w d e n :
F lo ra  K a th a rin e  Bow den.

57. G reat-great grandchildren  as fo llo w s:
C hild  o f R ebecca C. B orden, to w i t :

R eeves D eC am p Borden.
C hildren  o f C la ra  J. Sypherd, to w i t :

10  L a u ra  C uthbert S yp h erd  and Joseph
H en ry  Sypherd.

C hild  o f M. E ste lla  B ranson, to  w i t :
W illiam  C uthbert B ranson.

C hild  o f E lea n o ra  R . M iller, to w i t :
M a ry  C uthbert M iller.

C hildren o f W . H a rry  R ue, to w i t :
A lice  W ells R ue and E lizab eth  C u th -
bert Rue.

2 q  58. A n d  yo u r o ra to r fu rth e r  shows th at it  is a l-
leged and claim ed on the p a rt o f some o f said  bene-
ficiaries or persons in in terest th at three o f the g ifts  
attem pted b y  the w ill o f Joseph O gden C uthbert, de-
ceased, are defective as offending the ru le again st 
perpetu ities. T hese g ifts  are, to w i t :

(a) T h e g if t  o f incom e to the child or children or 
issue o f te s ta to r ’s sons, d au gh ter or gran dd augh ter, 
M a ry  R ue, d u rin g  the life  o f such su rv iv in g  spouse, 
under p a ra g ra p h  9 o f said  w ill.

3 Q (b) T h e g if t  o f income to the child, children or 
issue o f deceased children o f testa to r under p a ra -
grap h  9 o f said  w ill.

(c) T h e g if t  o f p rin cip a l o f said  estate to the 
gran dchildren  o f te s ta to r ’s sons, dau gh ter and 
gran d d augh ter, M a ry  R ue, under p a ra g ra p h  10 o f 
said  w ill.
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59. A n d  yo u r orator fu rth e r shows th at it  is  th ere-
fore claim ed th at there should be an im m ediate d is-
tribution o f such portion  o f said  estate as w ould be 
now vested  in the next of kin or heirs at law  o f said  
Joseph O gden C uthbert, or those who represent 
them, i f  said  claim s are  valid , th at in v iew  of said  
claim s y o u r  orator and the other tru stees under said  
w ill are un certain  as to th eir duties and cannot sa fe -
ly  act in  the prem ises.

In  consideration w h ereof and fo r  as much as yo u r 10 
orator is  w ithout adequate rem edy in the prem ises 
at and by the strict rules o f the common law  and can 
only obtain re lie f in this H onorable C ou rt w here 
m atters o f th is nature are p ro p erly  cognizable and 
relievable, to the end, th erefore, that the said  defend-
ants m ay to the best and utm ost o f th eir respective 
know ledge, rem em brance, in form ation  and belief, 
fu ll, tru e and p erfect answ er m ake to all and sin gu -
la r  the m atters a fo resaid  but w ithout oath and th at 
as fu lly  and p a rtic u la r ly  as i f  the sam e w ere here re- 20 
peated and th ey and ev ery  of them  d istin ctly  in ter-
rogated  thereto.

A n d  yo u r orator, therefore, p ra y s  th at the w ill o f 
the said  Joseph O gden C uthbert, deceased, m ay be 
p rop erly  in terp reted  and ponstrued b y  this H on or-
able C o u r t ; and th at yo u r o rator and thjj M her tru s-
tees under said  w ill m ay be advised  to whom  they 
should p a y  the incom es o f said  estate, and w hether 
or not any o f the p rin cip al th ereof should now be d is-
tributed  and i f  not now, then at w h at tim e the sam e 30 
should be distrib uted  and to whom  and w hether or 
not any o f the p rovision s o f said  w ill are in valid  and 
if  so to w hat extent, and the p ractica l application  
thereof to the duties o f said  tru s te e s ; and th at yo u r 
orator m ay have such other re lie f as the nature o f the 
case requires and as m ay be agreeable to equity.
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M ay it  please yo u r H onor, the prem ises considered, 
to g ra n t unto yo u r o rator the s ta te ’s w rit  or w rits  of 
subpoena issu in g  out o f and under the seal o f this 
H onorable C ourt, to be directed to the said  E liza  
G uerin, K a th arin e  B . C uthbert, E lizab eth  C. G illes-
pie, G eorge C. G illesp ie and M a ry  B . G illespie, his 
w ife , A n n a  G. B o y d  and G eorge M. B oyd , h er hus-
band, E lizab eth  C. G illespie, G eorge C. G illesp ie and 
A n n a  G. B oyd , executors under the w ill of M a ry  C.

10 G illespie, deceased, M a ry  C. R ue and Joh n  R . Rue, 
h er husband, H annah G. E b e rt and A lv in  T . E b ert, 
h er husband, L o u isa  G. H opkins and E . G erald  H op-
kins, her husband, E d g a r  G. C uthbert and 
H aisey  C uthbert, his w ife , M a ry  C. R aines, 
Joseph B la ir  C uthbert and Susan  W . C uth-
bert, his w ife , B ro a d w a y  T ru st Com pany, T. 
P e rc iv a l C uthbert and E m m a C. C uthbert, his 
w ife , E lizab eth  C. Bow den, T . P e rc iv a l Cuthbert, 
ad m in istrator o f the estate o f H e n ry  C. C uthbert, de-

20  ceased, K a th a rin e  G illespie, E lea n o r C u th bert G ill-
espie, A lb e rta  E lizab eth  G illespie, G eorge B oyd , 
3rd., M a ry  C u th bert B oyd , E lizab eth  L iv in gsto n  
B oyd , R ebecca C. B orden  and T . T hurm an B o r -
den, h er husband, C la ra  J . S y p h erd  and J . H a r r y  
S yp h erd , h er husband, W . H a r r y  R ue and E th el 
W . R ue, h is w ife , M. E s te lla  B ran son  and W ill-
iam  S. B ran son , her husband, J . R eeves R ue and 
M a ry  D. R ue, his w ife , E le a n o r R . M iller and 
E llsw o rth  H. M iller, her husband, N orm an A .

30 C . R ue, L u cy  A . B . R ue, F loren ce G. Rue, 
A lan  C u th bert E b ert, John E sta u g h  H opkins, 
F ra n cis  B ro g n ard  H opkins, K e n d a l Cole H opkins, 
A n th on y C uthbert H opkins, Thom as Sm ith  H opkins, 
E lizab eth  L eH . Cuthbert,. Joseph 0. C uthbert, A llen
S. C uthbert, N icholas L eH . C uthbert, M argu erite  
R a y  Cuthbert, C harles W ald en  C uthbert, G lad ys Jo-
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sephine Cuthbert, A d a  B . C uthbert, O gden C utbbert, 
K ath arin e  B la ir  C uthbert, F lo r a  K a th a rin e  Bow den, 
R eeves D eC am p B orden, L a u ra  C u th b ert Syph erd , 
Joseph H en ry  Syph erd , W illiam  C u th bert B ranson, 
M ary C uthbert M iller, A lice  W ells  R ue, E lizab eth  
C uthbert Rue, Joseph B la ir  C u th bert and G eorge C. 
G illespie, tru stees under the w ill o f Joseph O gden 
Cuthbert, deceased, com m anding them  and each of 
them b y  a  certain  d a y  and under a  certain  p en alty  
therein to be expressed, to be and ap p ear b efore y o u r  IQ 
H onor in th is H onorable C ourt, then and there to 
answ er all and sin g u la r the said  prem ises and to 
stand to, abide b y  and p erfo rm  such order and decree 
therein as to y o u r  H onor shall seem  m eet and as 
shall be agreeable to equity and good conscience.

A n d  yo u r o rato r as in  d u ty  bound w ill ever p ra y ,
&c.

Geo . J. B e r g e n ,
SolW  fo r  and o f Counsel 

w ith Com plainant. 20

30
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ORDER TO AM EN D  BILL.

IN  C H A N C E R Y  O F  N E W  J E R S E Y

B etw een
Ca md e n  Sa f e  D epo si t  and 

1 ̂  T r u s t  Co mp a n y , T r u s -
t e e , &c.,

Complainants, 
and

E l iz a  Gu e r in , et als.,'
Defendmts.

On  B i l l , &c . 
Or de r  t o  A m e n d  

B i l l .

I t  is on this 23rd d a y  o f Septem ber, A . D. nineteen 
20 hundred and fifteen, on m otion o f G eorge J. B ergen , 

solicitor fo r  and o f counsel w ith  com plainant, 
ordered th at the b ill o f com plaint in  th is cause be 
and the sam e is hereby am ended as fo llo w s: B y
changing p a ra g ra p h  58 o f said  bill so th at the same 
shall read  as fo llo w s :

“ 58. A n d  yo u r o rator fu rth e r shows th at it 
is a lleged and claim ed on the p a rt o f some o f 
said  beneficiaries or persons in in terest that 
three o f the g ifts  attem pted b y  the w ill o f Joseph 

20 O gden C uthbert, deceased, are defective as o f-
fen d in g the rule again st perpetu ities. T hese 
g ifts  are, to w it:

“ A . The g if t  o f income on the death o f an y of 
te s ta to r ’s sons, d au gh ter or gran d d au gh ter 
M a ry  R ue to the child or children o f such de-
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cedent d u rin g  the life  o f an y su rv iv in g  spouse, 
under p a ra g ra p h  9 o f said  w ill.

“ B . The g if t  o f incom e in case an y son, 
dau gh ter or gran d d au gh ter M a ry  R ue should 
die leav in g  no su rv iv in g  w ife  or husband or 
a fter  the death o f an y such survivin g, w ife  or 
husband to the child  or children o f such deceased 
son, d au gh ter or gran d d au gh ter M a ry  R ue, l iv -
in g a t  the death o f such parent as ap pears in 
p a ra g ra p h  9 o f said  w ill. 10

“ C. The g if t  o f income to the su rv iv in g  chil-
dren and issue o f deceased children o f the te sta -
tor, as ap pears in the proviso  o f p a ra g ra p h  9 
o f said  w ill.

‘ ‘ D. The g if t  -of p rin cip al o f said  estate  to the 
gran dchildren  o f te s ta to r ’s sons, d au gh ter and 
gran d d au gh ter M ary  R ue, under p a ra g ra p h  10 
o f said  w ill .”

E . R . W a l k e r ,
C. 20

30
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A N SW E R  OF D EFEN D AN TS.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
Ca md e n  Sa f e  Dep o si t  and 

IQ T r u s t  Co mp a n y , T r u s -
t e e , &c.,

Complainants,
and

E l iz a  Gu e r in , et als.,
D efendants ,

On  B i l l , E t c .
A n s w e r  o f  De f e n d -

a n t s , Ja me s  B lair  
Cu t h b e r t , E d g a r  
G. Cu t h b e r t , a n d  
B r o a d wa y  T r u s t  
Co mp a n y .

T h e an sw er o f the defendants, Jam es B la ir  Cuth- 
2 q  bert, E d g a r  G. C uthbert, and B ro a d w a y  T ru st Com -

pany, aga in st the Cam den S a fe  D eposit T ru st Com -
pany, et als.

T hese defendants, Jam es B la ir  C uthbert, E d g a r  G. 
C uthbert, and B ro a d w a y  T ru st Com pany, an sw er-
in g  the bill o f com plaint, sa y  th at :

1. The defendants adm it the tru th  o f the a lleg a -
tions contained in p arag rap h s 1 -10 , inclusive.

30  2. In  an sw er to the 11th  p a ra g ra p h  o f the b ill o f
com plaint, the defendants have no know ledge or 
b e lie f as to the facts  therein  set fo rth  and leave the 
com plainants to prove the same.

3. T h e defendants adm it the tru th  o f the a lleg a -
tions contained in p a ragrap h s 12-57, inclusive, except
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that b y  T. Thurm an B orden  is intended T . Sherm an 
Borden, b y  Joseph B la ir  C uthbert is intended Jam es 
B la ir  C uthbert, and b y  A n n a  H . B o y d  is intended 
A n n a Gr. B oyd.

4 . In  answ er to p a ra g ra p h  58 o f the b ill o f com -
plaint, these defendants have no know ledge or be- 
lie f as to an y claim  on the p a rt o f beneficiaries or 
persons in interest, other than these defendants, w ith  
reg ard  to an y in v a lid ity  ex istin g  in the w ill o f Joseph j q  
Ogden C uthbert, deceased. T h ey  adm it th at they 
have claim ed and do now  claim  th at certain  g ifts  
contained in  the testam ent o f the said  J  oseph O gden 
C uthbert are in valid  and o f no effect, and that these 
g ifts  are in p a rt those specified in p arag rap h s A ,
B, 0 , and D of said paragraph 58 of the bill of com-
plaint as amended.

B y  w a y  o f counter-claim  again st the said  com -
plainants, these defendants, Jam es B la ir  Cuthbert, 
E d g a r  Gr. C uthbert, and B ro ad w a y  T ru st Com pany, 20 

sa y :

1 . T h a t the life  estates in the income o f the corpus 
of the estate o f Joseph O gden C uthbert, the testator, 
g iven  b y  his w ill to the children of his sons, dau gh ter 
and gran dd augh ter, M a ry  Rue, are in va lid  and o f 
no effect a t law  w hatsoever, and p a rtic u la r ly  that 
the life  estates in sa id  income, now being en joyed  
b y  the defendants, Jam es B la ir  C u th b ert and E d g a r
0. Cuthbert, are invalid and of no effect at law 30 
whatsoever.

2. That by reason of the invalidities in the gifts 
specified in the 58th paragraph of the bill of com-
plaint as amended, and in the preceding paragraph 
of this counter-claim all of the corpus of the said es-



42 Answer of Defendants

tate is now ripe and read y  fo r  d istribution  am ong the 
next o f kin o f the a fo resaid  testator, except so much 
o f said  corpus as is required  to support the fo llo w -
in g  life  estates now being enjoyed, to w it, the life  
estate o f M a ry  C. R ue in one-fifth o f the income 
o f the said  estate, the life  estate o f E liz a  G uerin  ip 
one-third o f one-fifth o f the incom e o f the said  estate 
and the life  estate o f K a th ry n  B. C uthbert in one- 
th ird  o f one-fifth o f the incom e o f the said  estate,

10  m aking a to ta l o f one-third o f the corpus o f the en-
tir e  e s ta te ; there rem ain th ereafter tw o-thirds o f the 
corpus o f the entire estate, Yipe and read y  fo r  d istr i-
bution am ong the n ext o f kin o f the testa to r as a fo re -
said.

3. T h a t by reason o f the in v a lid ity  in the g ifts  
lim ited im m ediately a fte r  the death o f the su rv iv in g  
w ife  or husband o f an y son, d au gh ter or gra n d -
daughter, M a ry  C. Rue, o f the testator, those por-

20  tions o f the corpus o f the estate o f the testator, the 
income upon w hich is now being p aid  to E liz a  
G uerin  and K a th ry n  B . C uthbert w ill a t the deaths 
resp ective ly  o f the said  E liz a  G uerin  and K a th ry n
B . C uthbert be ripe and read y  fo r  distribution  
am ong the n ext o f kin  o f the testa to r and th eir law -
fu l assign s and leg a l represen tatives.

4. T h a t b y  reason o f the in v a lid ity  in the g ifts  
specified in the 58th p a ra g ra p h  o f the b ill o f com-

30 p lain t as am ended th ere is an u ltim ate fa ilu re  o f 
d istribution  o f the one-fifth o f the corpus o f the es-
ta te  o f Joseph O gden C uthbert, the testator, the 
incom e upon w hich is now being en joyed  b y  M ary
C. R u e ; th at the rig h t and title  to the said  one-fifth 
o f the corpus o f said  estate  is p resen tly  vested  in 
the n ext o f kin o f the said  testa to r but th at the en-
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joym ent o f said  one-fifth o f the corpus o f said  estate 
is indefinitely postponed dependent upon events.

5. T h a t the n ext o f kin  p resen tly  entitled  to the 
distribution  o f the tw o-thirds o f the estate o f Joseph 
Ogden C uthbert are, E lizab eth  C. G illespie, A n n a 
G. B oyd , G eorge C. G illespie, M a ry  C. R ue, H annah 
E b ert, L o u isa  H opkins, the defendant, E d g a r  G. 
Cuthbert, M argu erite  R a y  C uthbert, C h arles W aldon 
Cuthbert, G lad ys Josephine Cuthbert, the defendant, j q  
J ames B la ir  C uthbert, E lizab eth  Bow den and T. 
P e rc iv a l Cuthbert.

These defendants th erefo re  p ra y  th at tw o-thirds 
o f the corpus o f the estate o f Joseph O gden C u th -
bert, the testator, be declared subject to im m ediate 
division  and d istribution  am ong the a fo resaid  next 
of kin o f the testator, to w it, E lizab eth  C. G illespie, 
A n n a G. B oyd , G eorge C. G illespie, M a ry  C. R ue, 
H anna E b ert, L ou isa  H opkins, the defendant, E d g a r  
G. C uthbert, M argu erite  R a y  C uthbert, C harles ™  
W aldon C uthbert, G lad ys Josephine C uthbert, the  ̂
defendant, Jam es B la ir  C uthbert, E lizab eth  Bow den 
and T. P e rc iv a l C uthbert, in  th eir p rop er shares ac-
cording to the law  o f distribution, and th at the com -
plainant, the Cam den S a fe  D eposit and T ru st Com -
pany, be required  to m ake such im m ediate division  
and d istribution  am ong the a fo resaid  n ext o f kin  o f 
the testator.

A n d  these defendants fu rth e r  p ra y  th at upon the 
deaths, respectively , o f E liz a  G uerin  and K a th ry n  ™
B . C uthbert, the p rop er portions o f the corpus o f 
the entire estate from  which income has been p aid  
the a fo resaid  life  tenants, resp ectively , d u rin g th eir 
lives, be declared subject to im m ediate d ivision  and 
distribution  am ong the n ext o f kin  o f the testa to r 
Joseph O gden C uthbert, to w it, E lizab eth  C. G illes-
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pie, A n n a G. B oyd , G eorge C. G illesp ie, M a ry  C. 
R ue, H anna E b ert, L ou isa  H opkins, the defendant, 
E d g a r  G. Cuthbert, M argu erite  R a y  C uthbert, 
C h arles W ald on  C uthbert, G lad ys Josephine C u th -
bert, E d g a r  G ibbs C uthbert, the defendant, Jam es 
B la ir  C uthbert, E lizab eth  Bow den and T . P e rc iv a l 
C uthbert, and th eir la w fu l assign s and leg a l rep re-
sen tatives, in th eir p rop er shares according to the 
law  o f distribution.

10 A n d  these defendants fu rth e r p ra y  th at th eir righ t 
and title  as n ext o f kin  in the one-fifth o f the corpus 
o f the estate o f the said  testator, Joseph O gden 
C uthbert, the income upon w hich is now b ein g en-
jo yed  b y  M a ry  R ue, and th eir rig h t to a d istribution  
o f the said  one-fifth p a rt o f the corpus o f said  es-
tate, when such d istrib ution  shall become n ecessary 
b y  reason o f an y in v a lid ity  found b y  th is C o u rt 
to exist in  an y g if t  attem pted b y  the said  w ill, be 
declared and decreed b y  this C ourt.

20 A n d  defendants p ra y  th at such other re lie f m ay be 
gran ted  to them  as the nature o f the case requires 
and as it m ay be agreeable to equity.

W il s o n  & Car r ,
S o licito rs fo r  the D efen d -

ants, Jam es B la ir  C u th -
bert, E d g a r G. C uth-
bert, and Broadw ay  
T ru st Com pany.

30
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A N SW E R  OF E L IZA B E T H  C. BOW DEN, T. 
P E R C IV A L  CU TH BERT, AN D H AN N AH  C 

EB ERT, D EFEN D AN TS.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

10

B etw een
‘ Ca md en  S a f e  De po s it  and 

T r u s t  Co m pa n y , T r u s -
t e e , &c.,

Complainants,
and

E l i z a  Gu e r i n , et als.,
D efendants.

On  B i l l , &c . 
A n s w e r s  o f  E l i z a -

b e t h  C. B o w d en , T . 
P e r c iv a l  C u t h -
BERT, AND H AN NAH
C. E b e r t , De f e n d -
a n t s .

The answ er o f the defendants, E lizab eth  C. B ow -
den, T. P e rc iv a l C uthbert and H annah C. E b ert.

These defendants an sw erin g the bill o f com plaint 
of the com plainant herein, sa y :

1st. T h a t in m aking answ er to the allegations, 
charges and statem ents contained in the said  bill 
of com plaint, these an sw erin g defendants ex p re ssly  30 
deny and disclaim  an y intention o f contesting the 
in terp retation  o f the said  la st w ill and testam ent of 
the said  Joseph O gden C uthbert, deceased, as m ade 
by a m a jo rity  o f the tru stees appointed or q u a lify in g  
under the p rovision s o f the said  w ill, or o f attem pt-
ing to set aside an y p a rt o f the said  last w ill and
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C uthbert and H annah C . E b ert

testam en t; but exp ressly  charge and sa y  th at they 
have each been brought into this H onorable C ourt 
in accordance w ith  the p ra y e r  in the said  bill o f com -
p lain t as defendants through and b y  the s ta te ’s 
w rit  o f subpoena, and solem nly called upon to re -
spond thereto, and th at th ey are th erefore sim ply 
so responding to the said  w rit  as required b y law , 
and the rules and p ractice o f this Court.

10
2d. That they admit the truth o f the allegations 

and statements contained in paragraphs one to ten 
inclusive o f the said bill o f complaint.

3d. That as to paragraph eleven in the said bill 
o f complaint they have no knowledge and leave the 
complainant to his own proper proof.

4th. That they admit generally the statements,
20  charges and allegation s and relationships set fo rth  

and contained in p a ragrap h s eleven to fifty-seven  
o f the said  bill o f com plaint, exceptin g th at th ey are 
in form ed and believe' th at the orth ograp h y of 
several o f the d efen d an ts’ nam es is incorrect.

5th. That they have no knowledge o f the claims 
or charges made by any o f the defendants herein, 
other than themselves.

30 6 th. T h a t an sw erin g the fifty-eigh th  p ara g ra p h  of 
the said  bill o f com plaint these an sw erin g defend-
ants fu rth e r  sa y  that either they, each or a ll o f 
them, or th eir counsel and solicitors, have freq u en tly  
advised  and con ferred  w ith  the com plainant and the 
other tru stees under the said  last w ill and testam ent
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Cuthbert and Hannah C. Ebert

of Joseph O gden C utlibert, deceased, and from  
time to tim e h eretofore expressed the opinion that 
certain  g ifts  and legacies contained in the said  last 
w ill and testam ent m ight offend the ru le again st 
perpetuities, and exp ressly  ch arge th at to the best 
of their know ledge and b elief the said  tru stees w ere 
unable to agree upon the p rop er and la w fu l m ean-
ing o f some o f the provision s o f the said  w ill, and 
w hether the sam e are or are not legal, in  th at they 
offend the said  rule. 10

7th. T h a t fu rth e r an sw erin g p a ra g ra p h  fifty-eigh t 
o f the said  bill o f com plaint these defendants sa y  
that inasm uch as the said  trustees, and a m a jo rity  
of them, are unable to agree upon an in terp retation  
of the said  w ill, and the g ifts , legacies and p ro -
visions therein  contained, th at they, the said  an sw er-
ing defendants, adm it and sa y  th at th ey have been 
advised th at certain  legacies, g ifts , etc., contained in 
the said w ill do so offend the rule again st perpetui- ^  
ties, and that the sam e are, in the judgm ent o f these 
answ ering defendants, u n law fu l; and th at the g ifts  
and legacies so offending the said  ru le again st p e r-
petuities are those enum erated specifically  in the 
said bill o f com plaint in subdivisions “ a ,”  “ b ,”  “ e ,”  
and “ d M o f said  p a ra g ra p h  num ber fifty-eight.

8th. T h a t fu rth e r an sw erin g the fifty-eigh th  p a ra -
graph  o f the said  bill o f com plaint, these answ ering 
defendants sa y  and charge th at b y  reason  o f the — 
death w ithout issue o f Joseph O gden C uthbert, 
Junior, one o f the children o f the said  testator, 
Joseph O gden C uthbert, deceased, w hich said  death 
took place about the thirteenth  d ay o f Jan u ary , A .
D. nineteen hundred and ninety-nine, as set fo rth  in
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tw enty-first p a ra g ra p h  o f the said  hill o f com plaint, 
these an sw erin g defendants, togeth er w ith  others 
o f the defendants herein, becam e each entitled to 
d istrib utive shares in tw o-fifteenths o f the said  estate 
o f the said  testa to r so held in tru st b y  the com plain-
ant and its  co-trustees; that b y  the term s o f the 
said  last w ill and testam ent o f the said  Joseph 
O gden C uthbert, deceased, one-fifth p a rt o f th e 'sa id  

10  estate so held in tru st as a fo resaid  w as set ap art 
fo r  the use o f the said  son Josep h  0 . C uthbert, Jr., 
the in terest to be p aid  to him  d u rin g his life , and at 
his death one-third o f the said  income w as to be 
p aid  to his Widow, and the other tw o-thirds w as to 
be p aid  to his ch ild re n ; that h avin g  as a fo resaid  died 
w ithout children or the issue o f children tw o-thirds 
o f the said  fund so set a p art fo r  the use o f the said  
Joseph O. C uthbert, deceased, becam e a t once there-
upon ripe fo r  d istr ib u tio n ; w hereupon these answer- 

20  in g  defendants charge and allege th at th ey should re-
ceive at once from  the com plainant and its  co-trus-
tees the fo llo w in g  d istrib u tive  shares in the said 
estate so becom ing distrib utable b y  reason o f the 
death o f the said  Joseph 0 . C uthbert, J r., deceased, 
to w it,— the defendant, H annah C. E b ert, the one- 
q u arter o f one-quarter o f the said  tw o-fifteenths, or 
to one one-hundred and tw entieth  o f the said  e s ta te ; 
E lizab eth  C. Bow den and T. P e rc iv a l C uthbert to 
each, the one-third o f one-fourth o f the said  two- 

30 fifteenths, or one ninetieth  each of the said  estate 
togeth er w ith  such in terest as m ay have accum ulated 
on the said  several d istrib u tive  shares.

9th. A n d  these defendants fu rth e r answ ering the 
said  bill say  and ex p re ssly  charge th at the g ifts  o f in-
come in the said  w ill g iven  to the children o f testa-
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to r ’s sons, daugh ter and M a ry  R ue, and which g ifts  
of incom e are  p resen tly  enjoyed b y  them , are in -
valid  and unlaw ful, including the g ifts  o f income 
to these an sw erin g defen d an ts; and that b y  reason 
of the said  illega l and u n law fu l g ifts  o f income, that 
the corpus from  w hich the said  income is derived  
should be forth w ith  d istributed  in accordance w ith  
the law s o f d istribution, the said  testa to r h avin g  
died in testate as to the same. 10

A d a m R . S l o a n ,
Solicitor for and of Coun-

sel unth Elizabeth C. 
Bowden, T. Percival 
Cuihbert and Hannah
C. Ebert, Defendants.

2.0
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A N SW E R  OF T. SH ERM AN  BORDEN  AN D 
REBECCA C. BORDEN, HIS W IF E .

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
10 Ca md e n  Sa e e  De po s it  and 

T r u s t  Co mpa n y , T r u s -
t e e , &c.,

Complainants,
and

E l i z a  Gu e r i n , et als.,
Defendants.

On  B i l l , E t c . 
A n s w e r  o f  T . S h e r -

ma n  B o r d e n  an d  
R e b e c c a  C. B or d en ,
h i s  WIFE.

2 q  The jo in t an sw er o f T. Sherm an BordenJ and 
R ebecca C. B orden, his w ife , defendants, to the bill o f 
com plaint o f Cam den S a fe  D ep osit and T ru st Com -
pan y, and others, trustees, etc.

T hese defendants, T . Sherm an B ord en  and R e -
becca C. B orden, his w ife , an sw erin g the b ill o f com -
plaint, sa y  t h a t :

1 . These defendants admit the truth of the allega-
tions contained in paragraphs 1 to 57, both inclu-

o a  sive, except b y  “ J. T hurm an B o rd e n ’ ’ is  intended 
‘ ‘ T. Sherm an Borden. ’ ’

2. In  answ er to p a ra g ra p h  58 o f the b ill o f com -
plaint, these defendants h ave no know ledge or be-
lie f, as to an y claim  on the p a rt o f an y beneficiaries 
or persons in interest, other than these defendants,
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w ith reg ard  to an y in v a lid ity  ex istin g  in the w ill o f 
Joseph O gden C uthbert, deceased. T h ey  claim  and 
contend that certain  g ifts  contained in  the la st w ill 
and testam ent o f the said  Joseph O gden Cnthbert, 
deceased, are in valid  and of no effect, and these 
g ifts  are, y i p art, those specified in Sections A , B , C 
and D o f said  p a ra g ra p h  58 o f the bill o f com plaint, 
as amended.

10
3. These defendants say  th at th ey are advised and 

believe, and th erefore say, claim  and contend, w ith  
respect to the g ifts  p a rticu la rly  specified in Sections 
A , B , C  and D o f p a ra g ra p h  58 o f the b ill o f com-
plaint, as am ended as fo llo w s :

(a) The g ift  o f income, on the death o f te s ta to r ’s 
sons, daughter or gran dd augh ter, M a ry  R ue, to the 
child or children o f such decedent durin g the life
of any su rv iv in g  spouse, under p ara g ra p h  9 o f said  20 
w ill, is not void  or invalid , but is good.

(b) T h e g if t  o f income, in case an y son, d au gh ter
or gran dd aughter, M a ry  Rue, should die, leav in g  no 
su rviv in g w ife  or husband, or, a fte r  the death  of 
said su rv iv in g  w ife  or husband, to the child or child-
ren of such deceased son, daughter, or gran d d au gh -
ter, M ary  Rue, liv in g  at the tim e of the death o f such 
parent as ap pears in p a ra g ra p h  9 o f said  w ill, is 
void and in va lid  and o f no effect. 30

(c) The g if t  o f income to the su rv iv in g  children 
and issue o f deceased children o f the testator, as ap -
pears in the p roviso  o f p ara g ra p h  9 o f said  w ill, 
is not void  or in valid  but is good.
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(d) The g if t  o f p rin cipal o f said  estate to the 
gran dchildren  o f te s ta to r ’s sons, d au gh ter and 
gran dd augh ter, M a ry  Rue, under p a ra g ra p h  10  of 
said  w ill, is in valid  and o f no effect.

B y  the w a y  o f counter-claim  aga in st said  com-
p lain t, these defendants, T. Sherm an B orden  and 
R ebecca C. B orden, his w ife , s a y :

10
1 . T h at b y  reason  o f the in valid ities in  certain  

o f the g ifts  specified in the 58th p a ra g ra p h  o f the 
bill o f com plaint as amended, and o f p a rts  o f the 
w ill o f said  Joseph O gden C uthbert, deceased, cer-
tain  o f the corpus o f said  estate  is now ripe and read y 
fo r  distribution, and that the sam e should be de-
creed b y  this H onorable C ou rt to  be distributed 
forth w ith , and th at all o f the estate o f the said 
Joseph O gden C uthbert, deceased, now  in  the hands

20  o f the com plainant trustees, should be decree to be 
d istrib uted  or held in  tru st and h erea fte r d istrib u-
ted as fo llo w s:

(a) A  one-fifth p a rt o f the corpus should fo rth -
w ith  be d istrib uted  to the issue o f M a ry  C. G illespie, 
deceased.

(b) A  one-fifth p a rt o f the corpus should fo rth -
w ith  be d istrib uted  to the issue o f A lle n  Cuthbert,

30 deceased.

(c) A  one-fifth p a rt o f the corpus should be held 
in tru st d u rin g  the life  o f E liz a  G uerin, w idow  of 
Joseph O gden C uthbert, J r., deceased, and one- 
th ird  o f the incom e p aid  to said  E liz a  G uerin  fo r  
life  and the rem aining tw o-thirds o f the income paid
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as follows: One-fourth thereof to Mary Rue for
life, and if she predecease said Eliza Guerin said 
one-fourth of the income paid to the issue of Mary 
Rue; one-fourth thereof to the lawful issue of Mary 
C. Gillespie, deceased; one-fourth thereof to the 
issue of Allen Cuthbert, deceased; one-fourth there-
of to the issue of Henry C. Cuthbert, deceased; and 
after the death of the said Eliza Guerin, the corpus 
should be distributed between the issue of Mary 10 
C. Gillespie, Allen Cuthbert, Henry C. Cuthbert, 
deceased, and the issue of Mary Rue per stirpes 
and not per capita; but if the said Mary Rue should 
be then living a one-fourth part of the corpus should 
be added to the corpus otherwise held in trust for 
her benefit during life.

(d) A  one-fifth part of the corpus should be held 
in trust during the life of Katherine B. Cuthbert, 
widow of Henry C. Cuthbert, deceased, and one-third 20 
of the income paid to Katherine B. Cuthbert for 
life ; and the remaining two-thirds of the income paid
to the issue of the said Henry C. Cuthbert, deceased; 
and at the death of the said Katherine B. Cuthbert, 
the corpus thereof should be distributed to the issue 
of the said Henry C. Cuthbert, deceased.

(e) A  one-fifth p a rt o f the corpus should be held 
in tru st, and the incom e th erefro m  p aid  to  M ary 
Rue durin g h er l i f e ; and a t h er death, i f  she is sur- 30 
vived b y  h er husband, to p a y  to him  fo r  life  one- 
third o f the incom e th ere o f; the rem aining two- 
thirds o f the incom e to be p aid  to the issue o f the 
said M a ry  R ue, and at the death o f the said  M ary  
Rue, and h er husband, to distrib ute the corpus to 
the issue o f the said  M a ry  Rue.
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A n d  this defendant, R ebecca C. B orden, p rays 
th at her righ t, title  and interest, as one o f the issue 
o f M a ry  R ue, som etim es called M a ry  C. R ue, in 
both the corpus and income o f the estate o f the said 
Joseph O gden C uthbert, as it m ay now  be or shall 
h erea fte r be, m ay be declared and decreed b y  this 
H onorable C o u rt; and these defendants p ra y  that 
such other re lie f m ay be gran ted  to them  as the 
n ature o f the case requires, and as shall be agree-
able to equity.

J o h n  G. H or ner ,
S o licito r  fo r  and o f Coun-

sel w ith T . Sherm an  
B orden  and Rebecca C. 
B orden, D efendants.
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A N SW E R  OF M A R Y  C. RU E AN D  JOHN 
R E E V E S RU E, H ER H U SBAND.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
Ca md en  S a f e  De po s it  and 

T r u s t  Co m pa n y , T r u s -
t e e , &c.,

Complainants,
and

E l i z a  Gu e r i n , et als.,
Defendants.

On  B i l l , E t c . 
A n s w e r  of  Ma r y  C. 

R u e  a n d  J o h n  
R e e ve s  R u e , h e r  
Hu s b a n d .

The answ er o f the defendants, M a ry  C. R ne and 2 q  
J ohn R eeves R ue, h er husband:

1; A n sw erin g  the first p aragrap h , these defend-
ants adm it the death o f Joseph O gden C uth bert and 
the m aking and publication  o f h is w ill as set out 
in com p lain an t’s said  bill.

2. A n sw erin g  the second p aragrap h , these defen d-
ants adm it th at said  w ill is o f the p u rp o rt and effect 
as set out in com p lain an t’s said  bill, but fo r  g re a te r  
certain ty, beg leave to re fe r  to a certified copy th ere-
of when produced.

3-8. A n sw erin g  the 3rd, 4th, 5th, 6th, 7th and 8th 
p aragrap h s o f said  w ill, these defendants adm it the 
qualification of the executors nam ed in said  w ill,
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th eir death and resignation, as set out in  com plain-
a n t ’s sa id  bill, and the substitution o f the Cam den 
S a fe  D eposit & T ru st Co., as one o f the executors 
and tru stees in J a n u a ry  o f 1901 and J. B la ir  Cuth- 
bert as one o f the executors and tru stees in  F e b ru a ry  
o f 1905 and G eorge C. G illesp ie  as one o f the execu-
tors and tru stees in O ctober o f 1906, and th at the 
said  Cam den S a fe  D eposit & T ru st Co., J. B la ir  

10 C uthbert and G eorge C. G illesp ie are now  actin g as 
tru stees under sa id  w ill.

9. A n sw erin g  the ninth p aragrap h , these defend-
ants adm it th at th e  said  Joseph O gden C uthbert le ft 
him  su rv iv in g  his d au gh ter M a ry  C. G illespie, his 
three sons, Joseph 0 . C uthbert, J r ., A lle n  Cuthbert 
and H en ry  C. C uthbert, and his gran dd augh ter, M a ry  
C. R ue (this defendant) daugh ter o f a deceased son, 
A n th on y Cuthbert.

20
10-57. A n sw erin g  p a ra g ra p h s 10 to 57, inclusive, 

these defendants sa y  th at th eir know ledge and in-
form ation  con cern in g the fa m ily  m atters therein  
recited, is so indefinite th at th ey  can n either adm it 
nor deny the statem ents m ade in said  p aragrap h s 
and leave the com plainants to th eir p roof, w ith  the 
exception, how ever, th at p a ra g ra p h s 19 and 20 cor-
re ctly  set out the m arriage  o f these defendants and 
th eir children, th eir m arriage  and th eir children, 

3D w ith  fo llo w in g  changes and corrections and some 
sligh t changes as to the ages o f the children and 
gran dch ildren  o f these d efen dan ts; T . Thurm an 
B ord en  should be T. Sherm an B ord en ; C la ra  J. 
S yp h erd  should be C la ra  Irene S yp h erd  ; W . H a rry  
R u e should be W illiam  H en ry  Rue, and J. R eeves 
R ue should be John R eeves Rue, J r.
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58. A n sw erin g  the 58th p aragrap h , these defend-
ants sa y  th at th ey have no know ledge and th erefore 
can neither adm it nor d en y th at an y o f the bene-
ficiaries o r  persons in in terest under said  w ill have 
alleged o r claim ed th at an y o f the g ifts  attem pted 
by said  w ill are  d efective  or as offending the ru le 
again st perpetu ities as set out in  said  bill, and th ere-
fore  leave the com plainant to its  p ro o f as to the bene-
ficiaries o r person or persons who have presented j q  
any such claim  or allegation.

F u rth e r  answ ering, these defendants sa y  th at i f  
any o f the beneficiaries or persons in in terest under 
said w ill have m ade an y such claim , as set out in  said  
bill o f com plaint, that th ey are not entitled to be 
heard, nor is the com plainant bound to proceed on 
such com plaint b y  reason o f the fa c t th at such bene-
ficiaries o r  persons in in terest h ave fo rfe ite d  all o f 
their righ ts under said  w ill, b y  reason o f said  a lle -
gation  or claim  and o f the attem pt on th eir p a rt to 
set aside the provision s o f sa id  w ill, or an y o f  th e m ; 
these defen d an ts a v e r  th at an y such beneficiary o r 
person in terested  in  said  w ill is b arred  from  tak in g  
anything under said  w ill b y  v irtu e  of the 14th p a ra -
graph o f  said  w ill, to which these defendants re fe r  
and these defendants claim  the sam e benefit o f this 
answ er in this respect as though the sam e w ere in -
terposed b y  w a y  o f dem urrer.

F u rth e r  answ ering, these defendants sa y  th at said 
w ill w as adm itted to probate tw enty-eight y e ars  ago 30 
and th at d u rin g  a ll the tim e since the probate o f said  
w ill, there has been no difficulty in  ca rry in g  out its 
provisions, and th at said  executors and tru stees now 
acting, as set out in  said  w ill, h ave served  as such 
fo r  fifteen  ye ars, eleven ye ars  and ten years, respec-
tively , d u rin g w hich tim e th ey have adm inistered
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said  estate and carried  out the p rovision s o f the w ill 
in accordance w ith  the term s thereof.

F u rth e r  answ ering, these defendants sa y  that no 
suit has been brought or threatened to be brought 
aga in st said  executors and tru stees b y  an y o f the 
beneficiaries under said  w ill fo r  an y share or portion  
th ereof, nor has an y claim  or dem and been m ade 
upon said  executors and tru stees fo r  an y share or 

|Q p ortion  o f the estate in th eir hands so fa r  as these 
defendants are  inform ed.

F u rth e r  answ ering, these defendants s a y  th ey 
h ave been ad vised  th at the p rovision s o f said  w ill 
can be carried  out and th at the sam e are not con-
tr a r y  to the p rovision s o f the law  respectin g such 
m a tte rs ; th at in  an y event, no d istrib ution  or division  
o f the corpus o f the estate  can be m ade d u rin g  the 
lifetim e o f this defendant, M a ry  C. R ue, and John 
R . R ue, who is entitled to one-fifth o f the incom e of 

20  the en tire estate in the hands o f sa id  executors and 
tru stees, and th at an y question concerning the d is-
tribution  o f said  estate is  p rem atu rely  ra ised  by 
said  bill.

59. F u rth e r  an sw erin g  the a llegation s, ch arges 
and statem ents contained in the said  b ill o f com -
plaint, these defendants e x p re ss ly  deny and d is-
claim  an y intention o f contesting the in terp retation  
o f the said  last w ill and testam ent o f the said  Joseph 

30 O gden C uthbert, deceased, as m ade b y  a m a jo rity  
o f the tru stees appointed or q u a lify in g  under the 
p rovision s o f the said  w ill, or o f attem ptin g to set 
aside an y  p a rt o f the said  la st w ill and testam ent; 
but ex p re ssly  a v e r  th at th ey h ave been brough t into 
this H onorable1 C ou rt in  accordance w ith  the p ra y e r  
in the said  b ill o f com plaint as defendants through



Answer of Mary C. Rue and John Reeves 59 
Rue, Her Husband

and b y  the s ta te ’s w rit o f subpoena, and solem nly 
called upon to respond thereto, and th at th ey are 
th erefore sim ply so responding to the said  w rit  as 
required b y law , and the rulos and p ractice of this 
Court.

A ll  o f which m atters and things these defendants 
are read y  to v e r ify , prove and m aintain  as this 
H onorable C o u rt m ay d irect and p ra y  to be hence 
dism issed w ith  th eir reasonable costs in  this beh alf j q  
m ost w ro n g fu lly  sustained.

J o s e ph  H. Ga s k i l l ,
Solicitor and of Counsel 

with the defendants, 
Mary C. Rue and John 
Reeves Rue.

20

30
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AM EN D ED  A N SW E R .

IN C H A N C E R Y  O F  N E W  J E R S E Y .

Between \
j q  Ca md e n  S a f e  De po s it  and I 

T r u s t  Co mpa n y , T r u s - / 
t e e , &c., I

Complainants, (  A men d ed  A n s w e r . 
and V

E l i z a  Gu e r i n , et a l s ]
Defendants, j

20 '̂̂ ie amen( ê(̂  answer of the defendants, T. Sher-
man Borden and Rebecca C. Borden, his wife.

These defendants, by this answer:

1. A d m it the a llegation s contained in p aragrap h s 
one to fifty -six  in said  b ill o f com plaint, both in-
clusive, except that the nam e o f one o f these an sw er-
in g  defendants is T . Sherm an B orden, and not T. 
Thurm an B orden, as set fo rth  in said  bill.

30 ^ Vier ^ a t  these defendants have no know ledge, 
in form ation  or b elief as to an y claim  on the p a rt of 
an y beneficiaries or persons in in terest other than 
these defendants, w ith  reg ard  to an y in v a lid ity  ex ist-
in g  in the w ill o f J . O gden C uthbert, deceased.

3. A v e r  th at certain  g ifts , contained in the last 
w ill and testam ent o f J . O gden C uthbert, deceased,
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are in va lid  and o f no effect, which in va lid  g ifts  are, 
in  p art, those specified in Sections A , B , C  and D  of 
p aragrap h  fifty-eigh t o f the bill o f com plaint as 
amended.

4. A v e r  that th ey are advised  and believe, and, 
therefore, say, claim  and contend w ith  respect to 
the g ifts  p a rticu la rly  specified in  Sections A , B , C 
and D o f p a ra g ra p h  fifty-eigh t o f the b ill o f com -
p laint as am ended, as fo llo w s : 10

A . The g if t  o f income, one death o f the te s ta to r ’s 
sons, dau gh ter or gran dd augh ter, M ary  R ue, to the 
child or children of such deceased son, d au gh ter or 
gran dd aughter, d urin g the life  o f an y su rviv in g  
spouse, under p a ra g ra p h  nine o f said  w ill, is invalid , 
because it v io lates the ru le again st perpetu ities.

B . The g if t  o f income in case an y son, daughter
or gran dd augh ter, M a ry  R ue, should die, lea v in g  20 
no su rv iv in g  w ife  or husband, or, a fte r  the death 
o f such su rv iv in g  w ife  or husband, to the child  or 
children o f such deceased son, dau gh ter or gran d -
daughter, M a ry  R ue, liv in g  at th e tim e o f the death 
of such parent, as set fo rth  in p a ra g ra p h  nine o f said  
w ill, is vo id  and in va lid  and o f no effect, because it 
v io lates the rule a ga in st perpetu ities.

C. T h e g if t  o f incom e to the su rv iv in g  children, 
and issue o f deceased children o f the testator, as ap- 30 
p ears in the p roviso  o f p a ra g ra p h  nine o f said  w ill,
is in valid  and void, because it  v io lates th e rule 
again st perpetuities.

D. T h e g if t  o f p rin cip al o f said  estate to the 
grandchildren  o f te s ta to r ’s sons, dau gh ter and
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gran dd augh ter, M a ry  R ue, as provid ed  b y  p aragrap h  
ten o f said  w ill, is in valid  and o f no effect, because it  
v io lates the rule aga in st perpetu ities.

5. A v e r  that th ey are not advised  as to w hether 
or not the tru stees, or a m a jo rity  o f them, have a t-
tem pted in an y w a y  to in terp ret or construe the 
provision s o f said  w ill.

10 6. A v e r  that these defendants have never, in any
w ay, d isputed the in terp retation  o f said  w ill m ade 
b y  a m a jo rity  o f the said  trustees, but are w illin g  
to abide b y  and acquiesce in an y p rop er in terp re-
tation  w hich m ay be m ade b y  them.

7. A v e r  that a p rop er in terp retation  o f said  w ill 
requires the tru sts  p rovid ed  therein  to be continued, 
and no d istribution  o f the corpus o f said  estate  m ade 
until a fte r  the death o f said  M a ry  R ue and the hus-

20 band or w ife  o f an y o f the children o f the said  J. 
O gden C uthbert, who are entitled to be p aid  the in-
come under the term s o f said  w ill.

8. A v e r  that inasm uch as no d istribution  o f the 
p rin cipal o f said  estate can be m ade u n til the death 
o f the persons m entioned in the la st p aragrap h , the 
C ou rt cannot p ro p erly  determ ine the questions 
raised  b y  said  bill o f com plaint, as to w hat the u lti-
m ate disposition  o f said  p rin cip al should be.

30 J o h n  G. H orner ,
Solicitor for and of Coun-

sel with T. Sherman 
Borden and Rebecca C. 
Borden, his wife.
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RE PLICATIO N .

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
Ca md en  Sa f e  De po s i t  and 

T r u s t  Co m pa n y ,

Complainant,
and

E l i z a  Gu e r i n , et als.,
D efendants.

10
On  B i l l , &c . 
R e pl i c a t i o n .

The com plainant jo ins issue on the answ er o f the ~~ 
defendants, Jam es B la ir  C uthbert, E d g a r  G. Cuth- ^  
bert and B ro ad w a y  T ru st Com pany.

Ge o r g e  J. B e r g e n ,
Solicitor for Complainant.

S im ilar rep lications filed to the answ ers o f M ary  
C. R ue and John R eeves R ue and to T . Sherm an 
Borden and R ebecca C. Borden.
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PE TITIO N  FOR RE H EAR IN G .

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

10 B etw een
Ca md e n  Sa f e  De po s i t  and 

T r u s t  Co m pa n y ,
Com plainant,

and

E l i z a  Gu e r i n , et als.,
Defenda/nts.

On  B i l l , & c . 

P e t i t io n  for  R e -
h e a r in g .

The petition  o f the Cam den S a fe  D eposit and 
T ru st Com pany, the. com plainant in the above-stated 
cause, resp e ctfu lly  shows :

1. T h a t the final h earin g  and argum ent in this 
cause have been had and the conclusions o f the C ourt 
have been filed but th at the final decree, how ever, 
has not been signed o r entered.

^  2. T h a t p rio r to the filing o f said  bill o f com plaint,
yo u r p etition er m ade ca refu l in q u iry  concerning the 
heirs o f the late J. O gden C u th bert w ith  the v iew  of 
determ ining definitely and accu rately  to whom  and 
in w h at m anner the distrib ution  o f said  estate, if  
any, should be m ade and also to  determ ine the righ ts 
o f the p arties  in  the same.-
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3. T h at yo u r petitioner, to th at end com m unicated 
w ith  M rs. M axm ilian  G uerin  (the w idow  of Joseph 
O gden C uthbert, Jr., a  son of said  te sta to r), as fo l-
lows :

“ J u ly  13, 1915.

M rs. M axm ilian  Guerin,
138 W . 143rd St.,

N ew  Y o rk  C ity .
D ear M adam :

The Cam den S a fe  D eposit and T ru st Com pany, 10 
one o f the trustees under the w ill o f J. O gden C uth-
bert, is about to file a bill in the C ou rt of C h an cery 
to have the w ill o f Jos. O gden C uthbert construed 
by the Court. W e desire to ascertain  w hether Joseph 
Ogden C uthbert, J r. le ft  a w ill. W e are in form ed th at 
he did not. I f  he did not, can you  tell us w hether 
there w as an y ad m in istrator appointed and i f  so, who 
and when and b y  whom  the appointm ent w as made.
W e w ould be g re a tly  obliged if  you  w ould let us have 
this in form ation  b y  return  m ail i f  possible. 20

T h an kin g you  in advance, w e are 
Y o u rs  tru ly ,

G eorge J. B ergen  
S o l ’r Cam den S a fe  D ep. and 

T ru st Co.
B / A ”

4. T h a t said  M rs. M axm ilian  G uerin rep lied  as
fo llo w s: „ .

# “ N ew  Y o rk  C ity. J u ly  19th. 30

B ergen  & Rich man,
428 M arket St.,

Cam den, N. J.
D ear S ir  :

In  answ er to yo u r le tte r  o f the 13th w ould sa y  
they w ere no ad m in istrator appointed b y  Joseph
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O gden C uthbert J r., H op in g this w ill prove satis- 
facto ry , I  am

Respectfully,
M rs. M axm ilian  G u erin .’ ’

5. T h a t yo u r p etition er also m ade other inquiries 
‘ w ith  reg ard  to the heirs o f the said  Joseph Ogden 

C uthbert, J r., and as to his in testacy  and w as in-
form ed b y  J. B la ir  C uthbert, one o f its  cotrustees 

10  and one o f the descendents o f the said  testator, and 
th at the said  Joseph O gden C uthbert, J r., died in-
testate and thereupon yo u r petition er filed the bill 
o f com plaint in  this cause w herein it  a lleged  as lo l- 
low s (p a ra g ra p h  2 1 ) :

‘ T h at the said  Joseph O gden C uthbert, Jr., 
(son o f said  testato r) departed  this life  on or 
about the 13th d a y  o f Jan u ary , 1899, intestate 
w ithout issue, leav in g  him  su rv iv in g  his widow, 
E liz a  Cuthbert, and th at no ad m in istrator has 

2 q  ever been appointed o f his e sta te .”

A n d  yo u r p etition er fu rth e r  shows th at a t the 
h earin g  o f the said  cause the said  J. B la ir  C uthbert 
w as a  w itness and testified th at the said  Joseph O g-
den C uthbert, J r., died intestate, although he had 
le ft  a m em orandum  w hich had not been probated and 
w hich could not be probated  as a w ill.

6 . T h a t since the h earin g  o f said  cause and the

30 5 ,m g ° f  the °P inion . i n  th is court the said  J . B la ir  
C uthbert has in terview ed  y o u r p etition er and in -
form ed y o u r p etition er th at he had ju st d iscovered 
th at the in form ation  g iv en  b y him  to y o u r  p etitioner 
and the testim ony g iven  b y  him  a t the h earin g  and 
the a llegation  contained in p a ra g ra p h  2 1  o f the bill 
o f com plaint w herein it  is a lleged  th at the: said
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Joseph O gden C uthbert, J r., died intestate, w as 
erroneous and incorrect.

7. T h at the said  J. B la ir  C uthbert a t the same 
time inform ed yo u r p etition er th at in  fa c t  the said  
Joseph O gden C uthbert, J r., died leav in g  a w ill 
bearing date O ctober 1st, 1896, d u ly  p.roved before 
the su rrogate of the C ounty o f Cam den on J a n u a ry  
24th, 1899, and recorded in said  su rro g a te ’s office
in B ook -V o f W ills , p age 19, in and b y  w hich w ill, 10 
said testato r did am ong other things provide as 
fo llo w s:

“ 2. I  g iv e  and bequeath to m y w ife  L izzie  
Cuthbert, a ll that I  m ay be possessed w ith  at 
m y death,— household furn itu re , books, s ilv e r-
w are, goldw are, p ictures and all m oney in  bank, 
a ll m oney in m y possession at m y death and all 
m oney due me in bills and accounts, fo r  her in -
divid ual use ab so lu te ly .”

20
8. T h at yo u r p etition er has exam ined the records 

above m entioned as to the w ill o f the said  Joseph 
Ogden Cuthbert, Jr., and finds the in form ation  given  
to it by said  J. B la ir  C uthbert is correct and, th ere-
fore, alleges th at the said  Joseph O gden Cuthbert,
Jr., died leavin g  a w ill as set fo rth  in p a ra g ra p h  7 
of this petition.

Your petitibner, therefore, prays that this case 
may be opened and a rehearing granted and your 
petitioner be permitted to submit such further proofs 30 
as may be necessary to correct the proofs in this 
respect and such other order as may be necessary in 
the premises.

A n d  yo u r p etition er w ill ever p ray, &c.
Geo . J. B e r g e n , 

S o licito r  fo r  Com plainant.
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S t a t e  o f  Ne w  J e r s e y , )~ > ss,Co u n t y  of  Ca md e n , C

E ph r a i m  T o ml in s o n , alleg in g  him self conscien-
tiou sly  scrupulous o f tak in g  an oath and being duly 
affirmed accord ing to law , upon his affirm ation says 
th at he is the tru st officer o f the Cam den S a fe  De- 

jQ p osit & T ru st Com pany, the p etition er in the fo re-
go in g  petition  nam ed; th at he has read  the said 
p etition ; th at the sam e is tru e to the best o f his 
know ledge and belief.

Affirm ed and subscribed this 18th d ay o f Decem ber, 
A . D. 1916, before me.

E ph r a i m  T o ml i n s o n .

20 J. V . Mc A d a ms , 
Attorney at Law of N. J.

30
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O RDER G R A N TIN G  REH EARIN G .

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
Cam d en  S a f e  D e po s it  and 

T r u s t  Co mpa n y ,
Com plainant,

and
E l i z a  Gu e r i n , et als.,

D efendants.

10
Or d e r  Gr a n t in g  Re -

h e a r in g .

On read in g  the p etition  o f Cam den S a fe  D eposit 
and T ru st Com pany, the com plainant, filed in the 20 
above-stated cause p ra y in g  th at this case m ay be 
opened and a  reh earin g  gran ted  so th at the proofs 
m ay be corrected in certain  p articu lars and fo r  such 
other re lie f as m ay he n ecessary  in  the prem ises.

A n d  it fu rth e r  ap p earin g  th at the p arties  in  in -
terest h a ve  consented hereto, it is  on this tw entieth  
d a y  o f D ecem ber, A . D. 1916, on m otion o f G eorge 
J . B ergen, so lic ito r  fo r  the com plainant, ordered th at 
this ease be opened and a  reh earin g  o f said  cause be 
granted and th at the sa id  p etition er and a ll p arties  30 
in in terest be perm itted  to  subm it such fu rth e r  
proofs as m ay be n ecessary  to supplem ent and 
correct the p roofs in respect to the m atters in said  
petition  set forth .

I t  is fu rth e r  ordered th at said  cause be set down 
fo r  reh earin g on the 21st d ay  o f Decem ber, A . D.
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1916, a t the C h an cery Cham bers in the C o u rt H ouse 
in the C ity  o f Cam den at the hour o f nine o ’clock in 
the forenoon or as soon th ere a fte r as counsel can 
be heard.

E . B . L e a min g ,
V . C.

W e consent to the m aking o f the above order and 
h ereby w aive fu rth e r  notice o f h earin g  on the 21st 
d a y  o f Decem ber, 1916.

W i l s o n  & Carr ,
S o V r fo r  Jam es B la ir  C uthhert, E d -

gar G. Cuthhert and Broadway  
T ru st Com pany, D efendants.

J o h n  G. H or ner ,
S o V r fo r  T . Sherm an B orden  and R e-

becca C. Borden, D efendants.
Ga s k i l l  & Ga s k i l l ,

S o lr ’s  fo r  M ary C. R u e and John  
R eeves R u e, D efendants.

A dam  R. S l o a n ,
S o V r fo r  E liza b eth  (7., Bow den, T. 

P erciva l C uthhert and H annah C. 
E b ert, D efendants.

R ober t  H. Mc A d a ms ,
Guardian ad litem  o f K a th a rin e G il-

lesp ie , E lea n or Cuthhert G illespie, 
A lb e rt E liza beth  G illespie, Elizar  
beth L iv in g ston  B oyd, Norm an A . 
C. R ue, L u cy  A . B . R u e, F lorence  
G. R ue, A la n  C uthhert E b ert, John  
E sta u g h  H opkins, F ra n cis  Brog- 
nard Hopkims, K en d a l C ole H op -
kins, A nthony C uthhert H opkins, 
Thom as S m ith  H opkins, E lizabeth  
L eH . Cuthhert, Josep h  0 . Cuth- 
bert, A llen  S . Cuthhert, N icholas



Order Granting R ehearing 71

L eH . C uthbert, M arguerite R ay  
Cuthbert, C harles W alden C u th -
bert, Gladys Josephine C uthbert, 
Ogden C uthbert, K a th a rin e B la ir  
C uthbert, F lo ra  K a th a rin e B ow -
den, R eeves D eCam p B o r d e n ,  
Laura C uthbert Sypherd, Josep h  
H enry Sypherd, W illiam  Cuthbert 
Branson, M ary C uthbert M iller, 
A lice  W ells R ue, E liza beth  Cuth- 
bert R ue.

20

30
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F IN A L  DECREE.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
Ca md e n  S a f e  De po s i t  and 

T r u s t  Co mpa n y , T r u s -
t e e , &c., On  B i l l , &c . 

F i n a l  De c r e e .10 Com plainants,
and

E l i z a  Gu e r i n , et als.,
D efendants.

T h is cause com ing on to be h eard  in the presence 
o f G eorge J. B ergen , o f counsel w ith  the com plain-
ant, and W ilson  and C a rr, E sq u ires, o f counsel w ith 
the defendants, Jam es B la ir  C uthbert, E d g a r  G. 
C uthbert and B ro ad w a y  T ru st C om pan y; Hon. John 
G. H orn er and Hon. L ew is S ta rr , o f counsel w ith  the 
defendants, T . Sherm an B orden and R ebecca C. 
Borden, h is w i fe ; A d am  R . Sloan, E squire, of counsel 
w ith  the defendants, E lizab eth  C. Bow den, T . Perci- 
v a l C uth bert and H annah G. E b e r t ; G ask ill and Gas- 
k ill, E squires, o f counsel w ith  the defendants, M ary 
C. R ue and John R eeves R ue, her husband.

A n d  it  fu rth e r ap p earin g  th at R ob ert H. M c-
A d am s, clerk  o f this court, has been appointed guard- 
ian  ad litem  fo r  the in fa n t defendants, K ath arin e  
G illespie, E lean or C uthbert G illespie, A lb e rta  E liz a -
beth G illespie, E lizab eth  L iv in g sto n  B oyd , N orm an 
A . C. Rue, L u cy  A . B . Rue, F loren ce G. Rue, A lan  
C u th bert E b ert, John E sta u g h  H opkins, F ran cis 
B ro g n ard  H opkins, K en d a l Cole H opkins, A n th on y 
C uthbert H opkins, Thom as Sm ith  H opkins, E liza-
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beth LeH . C uthbert, Joseph 0 . C uthbert, A lle n  S. 
Cuthbert, N icholas L eH . C uthbert M argu erite  R a y  
Cuthbert, C h arles W ald en  C uth bert, G lad ys J o se-
phine C uthbert, O gden C uthbert, K a th arin e  B la ir  
Cuthbert, F lo ra  K a th arin e  Bow den, R eeves D eC am p 
Borden, L a u ra  C uthbert Sypherd, Joseph H en ry 
Sypherd, W illia m  C uthbert B ranson, M ary  C uthbert 
M iller, A lice  W ells  R ue and E lizab eth  C uthbert 
Rue and has entered an appearance fo r  them  in this 
suit and th at the com p lain an t’s b ill has been here- 10 
to fore taken as confessed again st the other defend-
ants, and the p leadings h avin g  been read  and the 
testim ony taken  and the argum ents o f the respective 
counsel h avin g  been h eard  and considered and the 
C ou rt h avin g  d u ly  considered said  p leadings and 
testim ony and argum ents.

And it appearing to the Court that the complainant 
and George C. Gillespie1 and J . Blair Cuthbert, trus-
tees under the will of Joseph Ogden Cuthbert, de-
ceased, are entitled to instructions from this Court 20 
as to their duties and to the relief sought and prayed 
for in the bill of complaint in this cause.

It  is  on th is 24th d a y  of Jan u ary , 1917, b y  the 
H onorable E d w in  R obert W alk er, C h an cellor o f the 
State  o f N ew  J erse y , ordered, ad ju dged  and de-
creed, and the said  C hancellor b y  v irtu e  o f the pow er 
and au th o rity  o f th is C ourt doth hereby order, ad -
judge and decree th at the respective righ ts and in -
terests o f the p arties  to this su it in the lands, rea l 
estate and p erson al p ro p e rty  con stitutin g the prin- 30 
eipal of the estate in the hands o f said  trustees, and 
in the income h ereof and th erefrom  are as herein -
a fte r  set forth , and the p rin cip a l and income o f said  
estate shall be h erea fte r p aid  and distrib uted  b y 
said  trustees and said  tru stees are in structed as 
follow s, to w it:
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S a id  tru stees shall p a y  the one-fifth share o f 
income w hich under said  w ill w as distrib utable to 
M a ry  C. R ue fo r  life  (a fte r  the death o f L u cy  C. 
C uthbert, her m other, said  m other being now  de* 
ceased) to said  M a ry  C. R ue fo r  and du rin g the 
term  o f her n atu ra l life.

In the event o f the decease o f sa id  M a ry  C. R ue 
leavin g  child or children and no husband su rv iv in g  
her, to h er children who m ay be liv in g  at the tim e 

10 o f h er death in equal p arts  or shares d u rin g their 
respective lives.

In  the event o f the decease o f said  M a ry  C. R ue 
lea v in g  a su rv iv in g  husband and child or children, 
one-third p a rt o f said  one-fifth to said  su rv iv in g  
•husband d u rin g his life  and the rem ain in g two- 
th irds th ereof to her children who m ay be liv in g  
a t the tim e o f her death in equal p a rts  o r shares 
d u rin g  the life  o f h er su rv iv in g  husband.

T h a t the g if t  attem pted in  said  w ill th at a t the 
20 death  o f a su rv iv in g  husband o f said  M a ry  C. Rue, 

her entire one-fifth share o f the incom e should be 
p a id  to * ‘ A ll  and ev ery  the child or children o f such 
deceased son, d au gh ter or gran d d au gh ter M a ry  R ue 
who m ay be liv in g  a t the death  o f such p aren t in 
equal p arts  and shares d u rin g  th eir respective liv e s ’ ’ 
is void.

T h a t H e n ry  C. C uthbert, a  son o f said  testa to r 
died A p r il  18, 1902, intestate lea v in g  him  su rv iv in g  
his w idow  K a th a rin e  B. C uthbert and three children, 

30 to w it: Jam es B la ir  C uthbert, E lizab eth  C. Bow den 
(nee C uthbert) and T . P e rc iv a l Cuthbert.

S a id  trustees shall p a y  one-third o f the one-fifth 
p a rt o f income o f said  estate w hich d u rin g  his l ife -
tim e w as p ayable to said  H en ry  C. C uthbert, to his 
w idow  K a th arin e  B . C uthbert fo r and d u rin g  the 
term  o f her n atu ral life  and the rem ain in g tw o-thirds
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thereof as fo llo w s: O ne-third p a rt th ereof to said  
Jam es B la ir  C uthbert, one-third p a rt th ereo f to 
E lizabeth  C. Bow den, and one-third p a rt th ereof to
T. P e rc iv a l C nthbert d urin g the life  o f said  K a th -
arine B . Cuthbert.

T h at the g if t  attem pted in said  w ill th at a t the 
death of said  K a th arin e  B . Cnthbert, w idow  of said  
H en ry C. C uthbert, the entire one-fifth share o f the 
income which du rin g his lifetim e w as payable  to said 
H en ry C. C uthbert should be p aid  “ to a ll and ev ery  j q  
the ch ild  or children of such deceased son, daughter 
or gran d d au gh ter M a ry  R ue who m ay be liv in g  at 
the death of such paren t in equal p arts and shares 
during th eir respective liv e s ,’ ’ is void.

T h at A lle n  C uthbert, a son o f said  testator, died 
N ovem ber 10, 1903, in testate leav in g  him  su rv iv in g  
no widow, but fo u r  children, to w it:  H annah C.
E^ert, L o u isa  G. H opkins, E d g a r  G. C uthbert and 
Joseph 0 . C u th bert I I I , the la tte r  o f whom  died 
J an u ary  12, 1907, in testate  leav in g  his w idow , now  2 q  
M a ry  C. C uth bert R aines, and fo u r children M ar-
guerite R a y  C uthbert, C h arles W ald en  Cuthbert, 
G ladys Josephine C uthbert and E d g a r  G ibbs C u th -
bert the la tter  o f whom  has since died intestate.

S a id  tru stees shall p a y  o f said  one-fifth p a rt of 
income of said  estate w hich  d u rin g his lifetim e w as 
payable to said  A lle n  C uthbert, as fo llo w s:

O ne-fourth p a rt th ereof to H annah G. E b ert dur-
ing the term  o f h er n a tu ra l life.

O ne-fourth p a rt th ereof to L o u isa  G. H opkins dur- gn 
ing the term  o f her n atu ra l life .

O ne-fourth p a rt th ereof to E d g a r  C. C uthbert dur-
ing the term  o f his n a tu ra l life .

T he other fo u rth  p a rt th ereof shall rem ain in the 
hands o f said  tru stees as p a rt  o f the estate o f which 
said Joseph O gden C uthbert died intestate and shall
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accum ulate w ith  its accretions until said  estate  is 
distributable.

T h a t M a ry  C . G illespie, a  d au gh ter o f testator, 
died N ovem ber 7, 1906, a w idow , lea v in g  h er su rv iv-
in g  three children, to w it, E lizab eth  C . G illespie, 
G eorge 0 . G illespie and A n n a  G. B o y d  to whom  by 
her w ill dated  O ctober 29, 1906, and probated  in 
the C ity  o f P h ilad elp h ia , P en n sylvan ia , and recorded 
in  B ook 279 o f W ills , p age 355, she devised  and be- 

10 queathed her estate  and appointed them  executors 
thereof.

S aid  trustees sh all p a y  said  one-fifth p a rt o f in-
come o f said  estate w hich d u rin g  h er lifetim e w as 
p ayab le  to said  M a ry  0 . G illesp ie , as fo llo w s:

One-third part thereof to said Elizabeth C. Gilles-
pie during the term of her natural life.

O ne-third p a rt th ereof to said  G eorge C. G illespie 
d u rin g  the term  o f his n a tu ra l life .

O ne-third p a rt th ereof to said  A n n a G. B o y d  dur- 
20 ittg1 the term  o f  h er n atu ra l life.

T h a t Joseph O. C uthbert, Jr., a son o f testator, 
d ied J a n u a ry  13, 1899, w ith ou t issue, lea v in g  his 
w idow , E liz a  O uthbert, now  E liz a  G uerin , him  sur-
v iv in g , and also h avin g  m ade a la st w ill dated  O cto-
ber 1st, 1896, w hich w as d u ly  adm itted to probate 
on J a n u a ry  24, 1899, before the su rro g ate  o f Cam den 
C ounty, and letters testam en tary  thereon w ere g ra n -
ted  to said  E liz a  Outhbert. S a id  w ill is recorded in 
said  su rro g a te ’s office in B ook  V  o f W ills , p ages 19 

30 &c.
T h a t said  tru stees shall p a y  o f the one-fifth p a rt 

o f incom e o f said  estate w hich d u rin g  his lifetim e 
w as p ayab le  to said  Joseph 0 . C uthbert, J r., one- 
th ird  p a rt to  said  E liz a  G u erin  d u rin g the term  of 
her n atu ral life .

T h e other tw o-th irds p a rts  o f said  one-fifth o f in-
come and the one-third o f one-fifth th ereof payable



F in a l D ecree 77

to the said  E liz a  G uerin  during her n atu ra l life , a fte r  
her decease shall rem ain in the hands o f said  trustees 
as a p a rt o f the estate  of w hich said  Joseph O gden 
Cuthbert died in testate and shall 'accum ulate w ith  
its accretions until said  estate is d istributable.

A n d  it  is fu rth e r ordered that in  m aking the p a y -
ments a fo resaid  the p rovisions o f said  w ill reg u la t-
in g the m anner th ereof shall be observed b y  said tru s-
tees.

It is further ordered, adjudged and decreed that 10 
the foregoing mentioned life estates are all of the 
unexpired valid life estates created under and by 
virtue of the will of the said Joseph Ogden Cuth-
bert, deceased, and that with the exception thereof 
said testator died intestate as to all of the residuary 
estate in the hands of said trustees under said will.

It is further ordered, adjudged and decreed and 
said trustees are instructed that the corpus of the 
estate in the hands of said trustees is to be treated 
as personal property of which the said Joseph Og- 20 
den Cuthbert died possessed, and to be distributed 
to his next of kin, and their executors, administra-
tors and assigns as such.

A n d  it  is fu rth e r  ordered, ad ju dged  and decreed 
that the said  M a ry  C. R ue is the equitable owner 
of an equal undivided one-fifth p a rt or share of the 
estate in the hands o f said  trustees, subject to the 
life  estates a fo resa id  in said  share.

That the said Henry C. Cuthbert was in his life-
time and T. Percival Cuthbert as his administrator 30 
now is the equitable owner of an equal undivided 
one-fifth part or share of the estate in the hands 
of said trustees, subject to the life estates afore-
said in said share.

T h a t the said  A lle n  C uthbert w as in his lifetim e 
and his substituted ad m in istrator to be appointed 
in place and stead o f said  Joseph 0 . C uthbert I I I
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deceased, w ill be the equitable ow ner o f an equal 
un divided  one-fifth p a rt or share o f the estate in 
the hands o f said  tru stees, subject to the life  estates 
a fo resaid  in said  share.

T h a t said  M a ry  C. G illesp ie w as in  her lifetim e 
and h er executors E lizab eth  C. G illespie, G eorge C. 
G illesp ie and A n n a  G. B o y d  now are  the equitable 
ow ners o f an equal undivided one-fifth p a rt or share 
o f the estate in  the hands o f said  tru stees subject 

10 to the life  estates a fo resaid  in said  share.
T h a t said  Joseph 0 . C uthbert, J r., w as in his l ife -

tim e and E liz a  C uthbert, now G uerin, as his executor, 
is the equitable ow ner o f an equal un d ivid ed  one- 
fifth  p a rt or sh are o f the estate in the hands o f said  
trustees subject to the life  estate aforesaid  o f said  
E liz a  G uerin  in said  share.

A n d  it  is fu rth e r  ordered th at said  tru stees do 
p a y  out o f the estate in th eir hands to G eorge J. B e r-
gen, E squire, o f counsel w ith  the com plainant, a coun- 

20 sel fee o f $1250.00; and to M essrs. W ilso n  and C arr, 
o f counsel w ith  the defendants a foresaid , a  counsel 
fee1 o f $1500.00; and to Hon. John G. H orn er and 
Hon. L ew is S ta rr , o f counsel w ith  the defendants 
a foresaid , a counsel fee o f $1500.00; and to A d am  
R . Sloan, E sq u ire , o f counsel w ith  the defendants 
a foresaid , a counsel fee o f $1500.00; and to  M essrs, 
aforesaid, a counsel fee o f $1500.00 and also the 
G askill and G askill, o f counsel w ith  the defendants 
taxed  costs o f the com plainant.

30 A n d  the p ra y e r  o f the said  cross-bill exhibited by 
Jam es B la ir  C uthbert, E d g a r  G. C uth bert and 
B ro a d w a y  T ru st C om pany fo r  d istribution  o f the 
corpus o f the said  estate as indicated therein, be and 
the sam e is h ereby denied.

E . R. W a l k e r , C.
R e sp e ctfu lly  advised.

E . B . L e a m i n g .



Opinion 79

OPINION.

C O U R T  O F  C H A N C E R Y  O F  N E W  J E R S E Y .

B ill by the Cam den S a fe  D eposit & T ru st Com -
pany again st E liz a  G uerin  and others fo r  the con-

tra st estate. On final h earin g decree advised.
G eorge J. B ergen , o f Cam den, fo r  com plainant, 

John G. H orner, and L ew is S tarr, both o f Cam den, 
fo r  defendants, T. Sherm an B orden  and Rebecca 
Borden. W ilson  and C a r r  o f Cam den, fo r  defend-
ants, Jam es B la ir  C uth bert, E d g a r  G. Cuthbert, and 
B ro ad w ay T ru st Co., A d am  R. S loan  o f Cam den, and 
defendants, H annah E b ert and others.

The b ill o f com plaint in  th is su it has been filed 
by trustees under the w ill o f Joseph O gden C uth-
bert, deceased, and seeks directions from  th is C ourt 
touching the adm in istration  o f the trust. A ll  per-

B etw een
Ca md en  S a f e  De po s it  & 

T r u s t  Co .,
Com plainant,

and

E l i z a  Gu e r i n , e t  a l s . ,

D efendants.

10

v x x  t , x x ^  V V i X X  o u o c p x x ^  V _ / 6 V X ^ X 1  W I X L X X U C X X ,

deceased, w ith  cross-bill fo r  p a rtia l d istribution  of

L e a min g , V. C. 30
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sons interested  in the estate have been m ade defend-
ants.

T e sta to r  died N ovem ber 30, 1887. A fte r  certain  
specific bequests testa to r devised and bequeathed 
the residue of his estate to certain  designated p er-
sons and to th eir h eirs and assign s and successors 
in office in tru st, and specifically  defined the nature 
and extent o f the trust.

The tru st which is declared b y  the w ill first has 
10  reference to the d isposition  w hich the tru stees aré 

d irected  to m ake of the net incom e of the resid u ary  
estate d u rin g the continuance o f the tru st, and deals 
w ith  variou s contingencies w hich are to determ ine 
the persons to whom  the net incom e shall be p a y -
able from  tim e to time. I t  is then provid ed  that 
upon the happening o f certain  contingencies the tru s-
tees shall d istribute the corpus o f the res id u a ry  es-
tate  in m anner therein  specifically  set forth .

A t  the date o f the w ill, as w ell as a t te s ta to r ’s 
20  death, he had three sons, a daughter, and a gran d -

daughter, the d au gh ter o f a deceased son,— who in 
absence o f a w ill w ould h ave been his heirs at law  as 
w ell as his n ext o f kin.

The p rovision s o f the w ill fo r  the term ination of 
the tru st and d istrib ution  o f the corpus o f the resid-
u ary  estate are as fo llow s:

“ U pon the death of a ll m y sons and daugh-
ter and gran d d au gh ter M a ry  R u e and th eir sur-
v iv in g  husbands and w iv e s ; also a fte r  the death 

30 of a ll the children o f the first generation  of 
m y said  sons, daughter and gran d d au gh ter M ary 
Rue, the tru sts  hereby created  shall cease, and 
the trustees o f  this m y w ill, or th eir successors 
in office, shall p art, d ivid e and d istribute all 
the residue o f the cap ita l o f m y estate  to and 
am ong the la w fu l grandchildren  o f m y said  sons,
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daugh ter and gran d d augh ter M a ry  R ue, ab-
so lutely  in the shares and proportions above 
d irected  respectin g the income, clear o f fu rth er 
tru sts, p er stirpes and not p er ca p ita .9 ’

The corpus o f the res id u ary  estate is  thus given  
to vest at the death of persons who are  not neces-
sa rily  in being at the decease of testator. The w ell 
defined ru le of law  again st the creation  o f p erp etu i-
ties forb id s a g ift  w hich is to vest on a  contingency o f 10 
that nature. H usbands and w ives o f the children 
and grandchildren  o f testator, and also children ot 
te sta to r ’s children and grandchild , could come 
into being a fte r  the death of the testator, and no g ift  
could be la w fu lly  m ade to vest at th eir death. I t  
results that the g if t  o f the corpus o f the res id u ary  
estate w h olly  failed , and that estate at th e death of 
the testato r passed to his heirs at law  and next of kin 
under our in testacy  law s, subject to the operation 
of all la w fu l provision s of the tru st, re la tin g  to the 20 
m anagem ent o f the estate and d istrib ution  of the in-
come du rin g such period as the tru st could continue.
The circum stances that the res id u ary  estate  w as p art 
personal p ro p erty  and p a rt rea l estate is here im -
m aterial, as the heirs at law  and next o f kin  o f tes-
tator w ere identical at his decease. A t  the death 
of testato r the equitable title  to the corpus o f his 
resid u ary  estate accord in gly  passed to his fo u r ch il-
dren and gran dch ild  in equal shares, subject to the 
operation o f a ll la w fu l provisions of the w ill relatin g  30 
to the tru st fo r  the m anagem ent o f the estate and 
distribution of the net income therefrom .

Joseph O. C uthbert, J r., one of the sons o f the 
testator, has since died w ithout issue. H is equit-
able title  to the one-fifth share o f the corpus of the 
resid u ary  estate then vested  in the three rem aining
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children and the gran d d au gh ter o f testator, thus 
constituted each the equitable ow ner o f one-lourth 
o f the corpus, subject to the tru st re la tin g  to  the 
m anagem ent o f the corpus and d istrib ution  o f the 
income. E ach  o f these th ree rem aining children o f 
testa to r have since died, leav in g  issue who have in-
h erited  th e ir  p a re n ts ’ respective shares o f the cor-
pus, subject to the operation  o f the tru s t; the gran d -
d au gh ter o f testa to r is still a live. The leg a l title  to 

j q  th e  corpus o f the res id u a ry  estate is still in  the tru s-
tees fo r  the purposes o f the trust.

The tru st created b y  the w ill fo r  the m anagem ent 
o f the res id u a ry  estate and the d istrib ution  o f the 
net incom e th erefrom  is also in conflict w ith  the rule 
a ga in st p erp etu ities in some o f the p rovision s o f the 
tru s t; in  other respects its  p rovision s are v a lid  and 
w ill be enforced.

One-fifth o f the net incom e is d irected  to be paid 
b y  the tru stees to each o f the fo u r children o f tes- 

2 Q ta to r  d u rin g  th eir respective liv e s ; one-half o f the 
rem aining one-fifth to be p aid  to the gran dch ild  of 
testa to r fo r  life  and the other h a lf  to h er m other 
fo r  life . T hese are  v a lid  p rovision s o f the tru st, and 
con ferred  upon each o f these s ix  beineficiaries a 
r ig h t to the shares o f the incom e nam ed d u rin g  their 
respective lives. A s  a lrea d y  stated, the gran d -
d au gh ter o f testa to r is s till a l iv e ; a ll the children of 
te sta to r  are now  deceased.

T h e tru st n ext p rovid ed  th at upon the decease of 
3 Q the m other o f the gran d d au gh ter h er one-tenth share 

‘o f  the incom e should be p aid  to the gran d d augh ter 
fo r  life . T he m other o f the gran d d au gh ter is  now 
deceased, and the gran d d au gh ter is now  deceased, 
and the gran d d au gh ter has thus becom e entitled  to 
one-fifth o f the net income.

\
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The tru st then provid es as fo llow s:
“ U pon the death of an y of m y sons or daugh-

ter or gran d d au gh ter M a ry  R ue leav in g  a w ife  
or husband su rv iv in g  them, one-third o f the 
income so as a fo resa id  m ade p ayable to said  de-
cedent shall th ere a fte r be p aid  to such su rv iv -
ing w ife  or husband fo r  life , the rem ainder o f 
Said income shall be p aid  to the child or children 
of such decedent, i f  any, d urin g the life  o f such 
son or d au gh ter or gran d d augh ter M a ry  R u e JQ 
so d yin g  should leave no w ife  or husband to 
su rv iv in g  them  ; also a fte r  the death  o f an y such 
su rviv in g  w ife  or husband : I  g ive, devise and 
bequeath th at fifth  p a rt of the share o f the in -
come of m y estate  so as a fo resaid  held in tru st 
for such son, d au gh ter or gran d d au gh ter M ary 
Rue fo r  life , to all and ev ery  child or children of 
such deceased son, dau gh ter or gran d d augh ter 
M ary  R ue who m ay be liv in g  at the tim e of the 
death o f such paren t in equal p a rts  and shares 20 
during th eir respective lives to be p aid  to them  
by m y said  tru stees upon th eir own receipts 
only and so th at the said  cap ita l and income shall 
not be subject to the debts, control or en gage-
ment o f m y grandchildren. ’ ’

These provision s o f the tru st m ay be best con-
sidered in th eir application  to the beneficiaries 
severally. A s  the gran d d augh ter, M ary A . R ue, is 
still a live and has a husband and children liv in g  at 30 
this tim e, the severa l contingencies m ay be ad -
van tageously applied  to her sh are o f the income for 
purposes o f illu stration .

I t  w ill be observed th at in the event o f h er decease, 
leavin g children and no husband su rv iv in g  her, her 
one-fifth share of the incom e is m ade p ayab le  to her
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su rv iv in g  children d urin g th eir respective lives. 
T h is  is a  v a lid  p rovision  o f the tru st, as the rights 
o f the su rv iv in g  children are m ade to vest a t the 
decease o f a  gran d d au gh ter specifically  nam ed in 
the w ill. I t  is  a lso  provided  th at in the event o f her 
lea v in g  a su rv iv in g  husband and child  or children 
one-third o f h er share o f the incom e is to he paid 
to  the su rv iv in g  husband du rin g his life  and the re-
m aining tw o-thirds to h er su rv iv in g  child  or chil- 

10 dren d u rin g  the life  o f h er su rv iv in g  husband. These 
are also v a lid  provision s of the tru st fo r the reasons 
above stated. I t  is  n ext p rovid ed  th at a t the death 
o f such su rv iv in g  husband her entire one-fifth share 
o f the income shall be p aid  to her children w ho sur-
v iv e  at that time. T h is  attem pted g if t  over is void 
fo r  the reason th at it  is m ade to  vest a t the death of 

. a  su rv iv in g  husband o f M rs. R ue, who is not id enti-
fied. A t  the death  o f testa to r it  w as possib le that 
M rs. R ue ’s husband m igh t be the person not in  being 

20 at th at time. I t  is im m aterial th at M rs. R ue m ay have 
h ad  a  husband liv in g  at the decease o f testator, fo r  
he is not specified in the w ill as the husband to which 
the contingency so lely  relates. T he p ossib ility  of 
his death and o f M rs. R u e ’s rem arriage  renders the 
v e stin g  o f the bequest dependent upon the death  o f a 
person  who is not n ecessarily  in being at the tim e of 
the te s ta to r ’s decease, and vio la tes the ru le req uir-
in g  it  to v e st w ith in  2 1  y e a rs  a fte r  the death o f a 
person in  being a t the decease o f the testator. It 

30 fo llo w s in the event o f M rs. R ue lea v in g  a  su rviv in g  
husband h er share o f the incom e a t the decease of 
such husband is undisposed o f and w ill n ecessarily  
fa l l  into and becom e a p a rt  o f the corpus o f the resid -
u a ry  estate. T he g if t  over to the children  o f Mrs. 
R ue in the event th at she leaves no su rv iv in g  hus-
band is  not im p aired  b y  the circum stance th at alter-
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native contingencies are contem plated b y  testa to r 
a t her d e ce a se ; an  estate is m ade to ve st a t h er de-
cease in e ith er event.

A s  a lrea d y  stated, th e fo u r children o f testa to r * 
are now deceased. T he tru st provision s above ap -
plied to  the gran dd augh ter, M a ry  A . R ue, w ill ap ply 
in like m anner to the three children o f testa to r who 
le ft children su rv iv in g  them.

The son H en ry  C . C u th b ert le ft  him  su rv iv in g  a 
w idow  who is still alive, and also le ft  su rv iv in g  chil- 10 
dren. A t  his death  tw o-thirds o f the one-fifth o f the 
income becam e p ayab le  to  his children d u rin g  th e life  
of the su rv iv in g  p aren t, and the rem aining one-third 
to the w idow  d u rin g  the sam e period. A t  h er death 
this one-fifth o f the income w ill fa ll  into the corpus 
o f the esta te  fo r  the reasons a lread y  stated.

T he son A lle n  C u th bert died leavin g  children and 
no husband su rv iv in g  her. H er one-fifth share o f 
the income then  becam e p ayable to his children fo r  
their respective lives. 20

T h e d au gh ter M a ry  C. G illesp ie died leav in g  chil-
dren and no husband su rv iv in g  her. H e r one-fifth 
shares o f the incom e then becam e p ayab le  to her 
children d u rin g th eir respective lives.

A s  a lre a d y  stated^ the son Joseph 0 . C uthbert, Jr., 
died w ith ou t leav in g  a child  or children, but le ft  a 
widow, w ho is still alive. O ne-third o f the one-fifth 
share of the income then  becam e p ayable to his w idow  
fo r  life.

The only provision of the trust touching the pay- 30 
ment of the share of the income payable to the sons 
or the daughter or the granddaughter of testator at 
the death of such son, daughter, or granddaughter 
childless is found in the concluding part of the 
ninth item of the will. That provision is as follows:

** P ro vid ed , how ever, th a t in  case an y o f m y
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said  children or gran d d au gh ter M a ry  Rue 
should die w ithout lea v in g  an y child  to survive 
them, then upon the death of the su rv iv in g  hus-
band or w ife , i f  any, th at sh are or fifth  p a rt of 
the incom e o f m y estate w hich w as so held in 
tru st fo r  the life  o f such decedent shall be paid 
b y  m y tru stees to m y su rv iv in g  children, and the 
issue o f an y o f m y children who m ay be then 
dead lea v in g  issue, in such p a rts  and shares and 

j q  fo r  such estates th at the num ber o f su rvivin g 
children shall be added to the num ber o f those 
then dead leav in g  issue, and those o f those then 
dead leavin g  issue, and those liv in g  shall each 
take one fra ctio n a l share o f incom e correspond-
in g  to the w hole num ber thus form ed and the 
issue o f m y deceased children shall togeth er take 
the fra ctio n a l share o f incom e th at w ould have 
ap pertain ed  to th eir deceased p aren t i f  then 
liv in g, fo r  and d u rin g th eir respective lives. M y 

2 q  intention being to g iv e  an equitable life  estate 
o f one-fifth p a rt o f the incom e of a ll m y resid-
u a ry  estate  to each o f m y sons Joseph O. Cuth- 
bert and A lle n  C uthbert, and H en ry  C. Cuthbert 
and to m y d au gh ter M a ry  C. G illesp ie and m y 
gran d d au gh ter M ary  A . R ue subject to trust 
and conditions above set fo rth  w ith  rem ainders 
over a fte r  th eir death  as above lim ited to my 
gran dchildren  fo r  life , M a ry  R ue *s share o f in-
come to be d ivid ed  equally  w ith  h er m other so 
long as the la tte r  m ay liv e .”

Touching the above-noted p rovision , it  w ill be ob-
served  th at the g if t  over o f the income to survivin g 
children o f testa to r or th eir issue in the event o f the 
death o f a  child or the gran d d au gh ter o f testator 
w ithout lea v in g  issue w ould be a v a lid  g if t  i f  made
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to vest a t the tim e o f the decease o f such child or 
the gran d d augh ter. B u t b y  the lan guage above 
quoted no in terest is declared to vest in  the s u rv iv -
in g  children o f th eir issue until the decease o f a su r-
viv in g  husband or w ife  o f the child or the gran d -
daughter d y in g  w ithout issue. T h is postpones the 
vesting un til the death o f a  person who m ay not be 
in being at the death o f testator. The evidence also 
discloses th at all the children of testa to r are  now  de-
ceased, and th at all le ft  issue except the son Joseph, | q  
last above re fe rre d  to, who le ft  a  w idow  him  su rv iv -
ing, who is still liv in g  and who has becom e entitled 
fo r  her life  to one-third o f the one-fifth share o f in -
come w hich w as payable  to h er husband. I t  follow s 
that no la w fu l provision  o f the tru st exists to auth or-
ize the paym en t to an y one o f the rem aining two- 
thirds o f the incom e w hich w as p ayable to Joseph 
during his lifetim e. T h a t p a rt  o f the incom e neces-
sa rily  fa lls  into the corpus so long as the trust con-
tinues, and the sam e w ill be tru e as to the one-third 20 
of the one-fifth at the decease o f the w idow  o f Joseph.

B y  the sixteenth  p a ra g ra p h  o f the w ill provision  
is m ade fo r  d istrib ution  o f p arts  o f the corpus o f 
the res id u a ry  estate  to g re a t grandchildren  o f testa -
tor in certain  e v e n ts ; but those provision s are c lea rly  
in valid  as contem plating an estate ve stin g  a fte r  the 
decease o f persons not n ecessarily  in  being at the 
death o f testator.

T he fo re g o in g  sufficiently defines the scope and 
operation o f the la w fu l provision s o f the tru st. 30

A  cross-bill has been filed in beh alf o f certain  
children o f deceased children o f testator, dem anding 
that the tru stees be required  to m ake p a rtia l d istr i-
bution to them  a t th is tim e o f the corpus o f the estate. 
P a rtia l d istrib ution  is resisted  b y  other beneficiaries.

. I t  is pointed out in b eh alf o f the beneficiaries seek-
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ing p a rtia l d istrib ution  o f  the corpus th at th ey en-
jo y  a  re v ersio n a ry  equitable title  to undivided shares 
o f the corpus, and are also entitled to receive under 
the tru st the net incom e fo r  th eir respective lives 
o f shares less in  p roportion ate extent than their 
re v ersio n a ry  rig h ts  in  the corp u s; it is  accordingly 
u rged  th at these life  righ ts to the income n ecessarily  
m erge in the la rg e r  equitable re v ersio n a ry  ngm-s 
in the corpus and entitle  them  to present com plete 

] q  enjoym ent of those proportion ate p a rts  o f the corpus 
on w hich th ey resp ective ly  receive the income.

I  am  unable to adopt th at view . T he leg a l title  
o f the corpus is vested  in the tru stees fo r  all law fu l 
purposes o f the trust. T h a t in terven in g  leg a l estate 
is o p erative  to p reven t the m erger which is here 
su ggested  so long as the la w fu l purposes sustain  its 
operation. T h a t leg a l title  o f the entire corpus nas 
been vested  in the tru stees b y  testa to r fo r  purposes 
o f active m anagem ent o f the entire corpus, and the 

2 Q distrib ution  o f the proceeds th erefrom  in m anner 
specifically  d irected b y  testator. In  order to effec-
tu ate  these la w fu l purposes o f testa to r to their 
fu lle st possible extent, th at m anagem ent m ust con-
tinue at this tim e, and the re v ersio n a ry  equitable 
estates in the corpu s m ust rem ain in subservience 
to the leg a l title.

T he suggestion  has also been m ade th at the rule 
again st p erp etu ities w ill be v io lated  because the tru st 
w ill be continued as to some of the beneficiaries of 

2Q the incom e fo r  a p eriod  exceeding 21 y e a rs  a fte r  the 
term ination o f the lives of the persons a t w hose de-
cease, and because o f w hose decease, th ey  become 
entitled to shares o f the incom e is entenable. The 
p eriod  o f a tru st m ay la w fu lly  extend to the decease 
o f an y design ated  person, or su rv iv o r o f an y num ber 
o f designated  persons, in being at the death o f a
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testator, and, if  so directed, 21 years thereafter. The 
life o f M ary R. Rue accordingly supports the con-
tinuance o f this trust fo r  the management o f the en-
tire corpus and the distribution o f the income there-
from.

W h ere tru st duties under a naked pow er o f sale 
involve so le ly  the conversion of rea l estate into 
personal p ro p erty  and the distribution  of the p ro -
ceeds, and the w hole beneficial in terest in the land 
thus directed to be converted belongs to the person 10 
fo r whose use it  is g iven, equity w ill not com pel the 
trustee to execute the tru st again st the w ishes o f the 
cestui que tru st, but w ill' perm it him  to take the land 
if  he elect to do so before the conversion has actually  
been made. B u t even in such case, w here there are 
several cestuis que tru st w hile one m ay take an 
election which w ill be operative to effect a leg a l con-
version o f his in terest he cannot, again st the w ill of 
the others, exercise an election w hich w ill be effective 
to entitle him  to receive his undivided share in  20 
specie. The reason  appears to be th at the rem aining 
undivided shares m ay not sell so beneficially in  p ro -
portion as i f  the estate w ere entire. I t  is in 
like m anner im possible to sa y  that, w ith  a consider-
able p ortion  o f the corpus o f this estate rem oved 
from  the m anagem ent o f the trustees, the net income 
o f the rem aining portion  w ill be as beneficial to the 
rem aining beneficiaries as is the lesser, but p rop o r-
tionate, fraction al, p a rt of the net income of the 
whole. '  30

I  w ill ad vise a decree in accordance w ith  the view s 
herein expressed.
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TESTIM O N Y.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

B etw een
Ca md e n  Sa f e  De po s i t  and 

| q  T r u s t  Co mpa n y , T r u s -
t e e , et als.,

Com plainants, 
and

E l i z a  Gu e r i n , et als.,
D efendants.

On  B i l l , &c . 
F i n a l  He a r in g .

B e fo re  his H onor, E . B . L e a mi n g , V ice-C hancellor, 
at the C h an cery Cham bers, Cam den, N ew  Jersey, on 
T u esd ay, M ay 16th, 1916.

A ppe a r a n c e s  :
B er ge n  & R i c h  m a n , E sqs ., for complainants.
Ho n . J o s e ph  H. Ga s k i l l , fo r  M a ry  R ue and hus-

band, defendants.
Ho n . L e w is  S t a rr , fo r  Ho n . J o h n  G. H or n er , 

^0 S o lic ito r o f T . Sherm an B ord en  and Rebecca
C. B orden, defendants.

W i l s o n  &  Car r , E sqs ., fo r  J . B la ir  C uthbert, E d -
g a r  G. C uth bert and B ro a d w a y  T ru st Com -
pan y, defendants.

A dam  R . S l o a n , E sq ., fo r  H annah E b ert, E liza  
C. B ow den and T . P e rc iv a l C uthbert.
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M r. S t a r r : I  ap p ear fo r  Jud ge H o rn er who filed 
an answ er on beh alf of T . Sherm an B orden. Jud ge 
H orn er is to d ay  engaged in try in g  a case before 
Jud ge L lo y d  and ye sterd a y  he asked me if  I  
w ould n ’t rep resen t him  so th at there w ould be 
no d elay  in the determ ination of the cause, and in 
goin g over the answ er w hich he filed I  concluded 
that the position  w hich he assum ed w ith  reference to 
the application  on the p a rt o f M r. C a r r ’s client that 
there should be im m ediate distribution  of the p rim  j q  
cip al is not w ell-founded under the term s o f the w ill, 
and I  p rep ared  an am ended answ er which sets up the 
claim  th at there can be no d istribution  o f the co r-
pus o f the estate, the tru st m ust be kept in tact until 
the death o f M a ry  Rue, the gran d d augh ter of the 
testator, and also the death o f either the husband 
or w ife  o f the children who are now liv in g  and are 
en joyin g  the income under the tru st provision. I  
ask leave to substitute this am ended answ er fo r  the 
answ er w hich Jud ge H orn er has a lread y  filed.

M r. G a s k ill: T h a t is the sam e ch aracter o f an-
sw er th at I  have filed, th at there can be no disposi-
tion o f this m atter at this time.

M r. S lo a n : A t  this tim e w ill it  be in order fo r  
me to inquire o f Jud ge S ta r r  w hether in re fe rr in g  
to the corpus o f the estate he re fe rs  to the one-fifth 
of the corpus to M a ry  R ue or the whole five-fifths?

M r. S ta r r :  M y contention is  that the provision  ^0 
o f the tru st under the w ill m ust rem ain in tact and 
kept in effect u n til a fte r  h er death.

M r. G ask ill: M y position  is th at M a ry  R ue is en-
titled  to one-fifth o f the income of the w hole estate,
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not th e  incom e of one-fifth o f the estate. The whole 
estate  m nst be invested d u rin g  the w hole o f the life -
tim e o f M a ry  R ue and she is entitled to one-fifth o f 
that.

T he V ice-C h an cello r: Do the answ ers p lace any 
fa cts  in issue?

M r. C a r r :  No, sir, I  d o n ’t think th ey do. One 
10  o r tw o answ ers sa y  th at th ey d o n ’t know  or are 

uncertain  o f the fa m ily  connections. I t  is  sim ply 
a m atter, as I  see it, o f p ro v in g  the fa m ily  tree.

M r. S t a r r : I t  seems to m e there ought to  be proof 
as to when the gran dch ildren  w ere born, w hether 
th ey  w ere  liv in g  a t the death o f the testator.

The V ice-C h an cello r: T h a t is  the only point I
have seen in the w hole case.

20
M r. S ta r r :  T h a t is the only question o f fa c t that 

I  see.

T he V ice -C h a n ce llo r: W ell, it is the only question 
o f law  th at I  have seen in the case at first glance.

M r. S t a r r : T h a t is the point th at I  have in mind, 
w hether the g if t  o f incom e to the gran dch ildren  fa ils  
as again st the w hole or w hether th at should be sus- 

3 Q tained.

The V ice-C h an cello r: I  understand the bequest 
w hich m igh t be vo id  as v io la tin g  the rule again st 
p erp etu ities is not vo id  i f  there is some one in being 
at the time.
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M r. G a s k ill: In  speaking of grandchildren I  think 
that m y client, M ary  Rue, is to he elim inated from  
th at class, that under the term s of the w ill she is 
p ra ctica lly  spoken o f as a child, as an im m ediate 
descendant.

The V ice-C h an cellor: Yes,, she has ap paren tly
been given  the place of a child in the w ill.

M r. G askill : Y e s . 10

M r. S lo a n : C lassified here as a first ta k er w ith  
the sons and daughters.

The V ice-C h an cellor: Do you know of any fact,
M r. B ergen , that is not fu lly  established b y  the 
pleadings exceptin g the single fa c t  that Jud ge S ta r r  
su ggests— which, I  confess, im presses me as the k ey  
to the w hole case, controlling me— as to w hat chil-
dren have come into being since the devise w as m ade 20 
to the grandchildren?

M r. B e rg e n : A s  I  take it, there are p arties  to 
this bill who are m inor children, not children but 
m inors, and, o f course, I  have no desire to m a g n ify  
technicalities, nevertheless, I  presum e th at form al 
p roo f o f facts  m ust be given  under those circum -
stances.

The V ice-C h an cello r: W ell, I  apprehend any de- 30  
cree in this case sim ply w ants to he a  guide as to 
m atters not in  dispute. W e do not w ant to take up 
a lot o f tim e w ith  useless proof. W ill not the whole 
con troversy  be controlled b y  the single question of 
the determ ination o f a rule to guide the executors in 
their fu tu re  conduct? T h is court cannot he v e ry
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much in terested  now in try in g  to find out accurately  
who all the m inors are or who all o f the variou s 
defendants a re ; a ll you  w ant is to have a p rop er 
guide fo r  fu tu re  conduct touching the law .

M r. B ergen  : Y  es, th at is v e ry  true, but n everth e-
less I  apprehend that I  ought to establish  by form al 
p ro o f the. fa cts  set fo rth  in the bill, fo r  the reason 
th at I  do not believe there can be an y adm ission on 

10  the record binding in fan t defendants. N ow , o f 
course, th is rule w e w ant ought to' be established 
so th at it  is binding on a ll persons in being who are 
in terested  in this estate, otherw ise it is not estab-
lish ed in such a w a y  th at it can be acted on w ith  cer-
ta in ty .

M r. G ask ill: I  had suggested , either to M r. B e r -
gen or some one else in connection w ith  th is m atter, 
'that a  g re a t deal o f unn ecessary tim e m ight be 

20  saved  the C ourt and counsel i f  we ju s t  m et in some 
office and, w ith  one or tw o m em bers o f the fam ily, 
ju s t  p rep ared  a fa m ily  tree  or gen ealogical table 
show ing all p arties  in existence now and w hen they 
w ere born w ith  referen ce to the death o f the tes-
tator.

M r. L eD u c (O f W ilson  & C a r r ) : I f  yo u r H onor 
please, w e have here ju s t  such a table as Jud ge Gas- 
k ill describes. W e have had it  verified  b y  m embers 

30 the fa m ily  and are read y  to o ffer it as an ex-
hibit.

M r. G a s k ill: T h a t w e have had no o pp ortun ity  of 
go in g  over and know  nothing about at all.

M r. L eD u c: T ru e, but w e have had it checked up 
b y  m em bers o f the fam ily .
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The V ice-C h an cello r: The only point I  m ade or 
intended to m ake w as that it  seems to me that all 
the necessities o f the case that are presented is  the 
ju d icial determ ination o f a rule which shall guide 
future conduct. Now , there w ill be no difficulty in 
arran gin g  th at rule w ith in  the facts  i f  it is definitely 
prescribed, w ill there?

Mr. L eD u c: W ell, m ay it please yo u r H onor, our j q  
claim  is o f a  m ore affirm ative nature than those of 
any other p arties  in this con troversy  except M r. 
Sloan, who agrees w ith  us. W e contend that two- 
thirds o f this w hole estate is p resen tly  d istributable 
and m ust be distrib uted  b y  operation  o f law ,— rule 
of law.

The V ice-C h an cellor : T h a t is the rule of law  that 
you w ant declared, is n ’t it?v 7

. 20Mr. L eD u c: Y e s , and w e also ask in our answ er 
the im m ediate distrib ution  o f th is portion  of the es-
tate.

The V ice-C h an cellor: Supposing yo u r v iew  is
sustained, there is no trouble about its  application, 
is there?

Mr. L eD u c: T h ere m ight be, yes,— I  think so.
I  think it  is  dependent upon the facts  in the fa m ily  3 9  
history. I t  seem s to me the fa m ily  h isto ry  is im -
portant and essen tial to a p rop er decree in this case.

Mr. B ergen  : I t  strikes me, i f  yo u r H onor please, 
that we can p rove the fa cts  in the length  o f tim e that 
it  w ould take us to decide w hether w e w ere go in g  
to prove them  or not.
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T he V ice-C h an cellor : Go ahead, p rove them. I f  
yon  are go in g  to m ake p roofs, though, I  w ant them  
m ade p rop erly .

M r. S ta r r :  M ay I  m ake a su g g estio n 1? M r. Le- 
Duc, is  it im portan t in yo u r v iew  to have an y other 
fa cts  shown except th at the persons who are now 
entitled  to this estate w ere liv in g  at the tim e of the 
death o f the testato r?

M r. L eD u c: Y e s , I  think it is im portan t to show 
the deaths o f some parties.

M r. S ta r r :  T h a t is the only question o f im p o rt-
ance, as I  v iew  the case.

T h e V ice-C h an cello r: I f  the only question is
w hether the rule o f p erp etu ities has been vio lated  
it  seems to me th at is the only im portan t fact.

E ph r a i m  T o ml i n s o n , alleging himself conscien-
tiously scrupulous of taking an oath, being duly a f-
firmed according to law, on his solemn affirmation 
saith:

B y  M r. B e r g e n :

Q. M r. Tom linson, you  are the tru st officer and 
30 vice-presiden t o f the Cam den S a fe  D ep osit & T ru st 

C om pany?
A . I  am.
Q. A n d  it  is one o f the tru stees now  actin g  under 

th e w ill o f Joseph O gden C uthbert?
A . I t  is.
Q. W h o are  the other tru stees at the p resen t tim e? 
A . M r. G eorge C. G illesp ie and J. B la ir  C uthbert.
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M r. B e rg e n : I  o ffer in  evidence a certified  copy 
o f the w ill o f Joseph O gden C uthbert, w hich w ill is 
dated J u ly  15th, 1887, and is p roved  before the sur-
rogate o f Cam den C oun ty and recorded in his office, 
in B ook V  o f W ills , p age 213.

(S a id  paper m arked E x h ib it C l.)

M r. B e rg e n : I  also o ffer in evidence a certified 
copy o f the appointm ent o f A llen  C uthbert to take 10 
the p lace o f one o f the tru stees nam ed in the w ill. 
T h is appointm ent is recorded in  the s u rro g a te ’s 
office o f Cam den C oun ty in B ook A  o f S u r r o g a te ’s 
O rders, p age 4, and is dated June 20tli, 1890.

(S a id  p ap er m arked E x h ib it C 2 .)

M r. B e rg e n : I  now offer in evidence certified
copy o f the appointm ent o f Cam den S a fe  D ep osit 
& T ru st C om pany to take the p lace o f one o f the 
p rev io u sly  acting! trustees. T h is  appointm ent is  
dated D ecem ber 2 1 st, 1900, and is recorded in the 
s u rro g a te ’s office o f Cam den C oun ty in B ook A  of 
P etition s, R equests, &c., p age 354.

(S a id  p ap er m arked E x h ib it C3.)

M r. B e rg e n : I  now offer in evidence a certified 
copy o f the appointm ent of G eorge C. G illesp ie to 
succeed one o f the p rev io u sly  actin g  tru stees. T h is 
appointm ent is dated O ctober 27th, 1906, and is re -
corded in the s u rro g a te ’s office o f Cam den C oun ty 
in B ook B  o f R equests, p age 87.

(S a id  p a p e r m arked E x h ib it  C4.)
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M r. B e rg e n : I  now  o ffer in  evidence certified
copy o f the appointm ent o f J. B la ir  C uthbert, dated 
the 7th d a y  o f N ovem ber, 1904, recorded in  the su r-
r o g a te ’s office o f Cam den C ounty, in  B ook V  o f R e -
quests, &c., p age

(S a id  p ap er m arked E x h ib it C5.)

B y  M r. B e rg e n :

 ̂ Q. T h a t chain o f appointm ents, M r. Tom linson, in 
addition  to the w ill, resulted  in the actin g  at the 
presen t tim e as tru stees o f the Cam den S a fe  D e-
p osit & T ru s t  C om pany, M r. G eorge C. G illesp ie and 
M r. J . B la ir  C uthbert?

A . Y e s .
Q. A s  tru stees?
A . Y e s .
Q. A b o u t how  much is the p rin cip al fun d  o f this 

estate?
A . T h e p rin cip a l fund, accord in g to the books to -

day, is $217,971.85.

T h e V ice -C h a n ce llo r: Is  M a ry  R ue still a liv e  ?

M r. G ask ill: Y e s , s ir ;  she and h er husband both 
are  alive.

M r. B e r g e n : I  think, i f  y o u r  H on or please, that 
the prob ab ilities are  th at M r. C uthbert can v e r ify  

30 the relation sh ip  b etter than M r. Tom linson can and 
I  w ill w ith d raw  him  fo r  the present.
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M r. G a s k ill: I  find in typ e w ritin g  m y answ er th at 
there is  an om ission here o f a m atter th at w as 
brought to m y attention at the tim e I  drew  the an-
swer. I  w an t to add on the th ird  page, a fte r  ‘ ‘ M ary  
C. R u e ,”  the w ords “ or John R eeves Rue, her hus-
band, i f  he s u rv iv e s ,”  m aking it read  “ th at no d is-
tribution  or d ivision  o f the corpus o f the estate can 
be m ade d u rin g  the lifetim e of th is defendant, M ary  
C. R ue, or John R eeves R ue, her husband, i f  he su r-
v iv e s .”  |Q

M r. L e D u c: Y o u  m ean p age 4, Jud ge, I  think.

M r. G ask ill: W ell, it  is on p age 3 o f m y copy.
It  is ju st p reced in g m y answ er to p a ra g ra p h  59. I t  
is in  the th ird  lin e : “ or John R eeves R ue, her hus-
band, i f  he s u rv iv e s .”  I  w ant to add that. I  w ill 
d raw  an ord er to that effect.

M r. B e r g e n : Now, I  o ffer in evidence the ap poin t-
m ents o f M a ry  C. C uthbert as gu ard ian  of E d g a r  G. 20 
C uthbert, C h arles W . C uthbert, G lad ys J. C uthbert 
and M argu erite  R . C uthbert, a ll o f w hich are dated 
A u g u st 30th, 1907, and m ade b y  the su rrog ate  o f 
Cam den C ounty.

(S a id  p ap ers m arked E xh ib its  C 6 , 7, 8 and 9 .)

M r. B e r g e n : F o r  in form ation  on the record I
w ill state th at M a ry  C. C u th bert— it  is a lleged  in the 
bill— has since rem arried  and that her present name 
is M a ry  C. R aines. I  also o ffer in  evidence the ap- 30 
pointm ent of E liz a  C uthbert as execu trix  o f the w ill 
o f J . O gden C uthbert, deceased, issued b y  the su r-
rogate ’s office o f Cam den C ounty, w hich ap poin t-
m ent w as m ade on J a n u a ry  24th, 1899.

(S a id  p a p e r m arked E x h ib it CIO.)
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J. B la ir  Cu t h b e r t , a  w itness produced in behalf 
o f the complainants-, being d uly sw orn accord in g to 
law , on his oath s a y s :

B y  M r. B e r g e n :

Qv M r. C u th b erty w h ere do you  reside?
A . Cam den, 429 P e arl.
Q. A n d  a r e  you  one ©f the tru stees under the w ill 

| a  o f J . O gden C uthbert?
A . Y e s , sir.
Q. M r. C uthbert,— and yo u  are now  actin g  as 

such?
A* Y e s , sir.
Q. A r e  yo u  fa m ilia r  w ith  the fa m ily  relation ships 

an d  the fa cts  w ith  reg ard  to the persons who now 
a r e  liv in g  descendants o f J . O gden C uthbert ?

A . Y e s , sir.
Q, W h at relation  w as he o f yo u rs?

2 q  A . G ran d fath er.
Q. H e w as y o u r gra n d fa th er ?
A . Y e s , sir.
Q. H ave  you  m ade an y stu d y o f the relationships 

as set fo rth  in the b ill o f  com plaint in  this cause ?
A . Y e s , sir, I  have read  it  over.
Q. H ave y o u  read  it  over in  such a  w a y  th at you 

can sa y  w hether or not the relation sh ips as set fo rth  
there are correct?

A . D ow n to the grandchildren, yes, sir.
Q. D ow n to  the grandchildren?
A . Y e s , sir.
Q. H ave  you  looked o ver and com pared th is ch art 

w hich I  hold in m y hand?
A . Y e s , sir. T h e only point th at I  w ould  hesitate 

on w ould be— being sw orn here, Would be on the 
nam es o f the great-gran dch ild ren .
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Q. W ell, ¿have you. m ade in q uiries in  y o u r  fa m ily  
and th ings o f th at kind to  ascerta in  a n d  v e r ify  the 
nam es o f not only the children  but the gran d ch il-
dren  and the great-grandchildreaa of y o u r gra n d -
fath er?

A . Y e s , sir, w ith  M rs, Hue here th is m orning.
Q. I  call yo u r atten tio n  to th is ch a rt and ask you  

w hether or not the fa m ily  relation ships as shown 
on th a t ch art are correct ?

A . I  w ould  sa y  th at th ey are. JQ
Q. T h a t corresponds w ith  the best in form ation  

th at you  can get throughout y o u r  whole fam ily , does 
it?

A . Y e s , s ir ;  and an y point th at I  am  w eak on can 
be verified  b y  M rs. R u e o r  M r. G illespie, and w ith  
th eir help and m y own I  am  sure w e cou ld  v e r ify  
th is chart.

Q. W ell, so fa r  as y o u r  -inform ation -goes th at 
ch art is absolutely  correct?

A . Y e s , sir. 20
Q. D ow n to the great-gran d ch ild ren ?
A . Y e s , sir.
Q. A n d  as to them  you  believe it to be co rre ct,—  

is th at correct?
A . Y e s , s ir , and M rs. R ue can  v e r i f y  those.
Q. A n d  th at also  is true w ith  reg ard  to the re la -

tionships and fa c ts  s e t  fo rth  in the bill, is  it?
A . Y e s , sir.
Q. N ow, I  ca ll yo u r attention  to the dates, certain  

dates w hich are placed, on th is chart, o f the death 3 Q 
of p e rs o n s : H ave you  also verified  those dates ?

A . Y o u  m ean, M r. B ergen , com pared them  w ith  
p o sitive  fa c ts  to v e r ify  them  as b ein g  the tru th ?

Q. W ell, w hen did M a ry  C. G illesp ie die?
A . I t  is  in  here as N ovem ber 7th, 1906.
Q. W ell, w hen did she die?
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A . I  believe th at to be the correct date. H er son 
is Jiere, he could v e r ify  it.

B y  M r. G a sk ill:

Q. Y o n  re fe r  to  the M a ry  C. G illesp ie th a t is  m en-
tioned in the w ill as one o f the children o f the te s-
tator?

A . F ir s t  child o f the testator.
Q. She died when?

*0 A . N ovem ber 7th, 1906.
\

B y  M r. B e rg e n :

Q. W hen did yo u r gra n d fa th er die,— Joseph O g-
den C nthbert ?

A . 1887.
Q. W h at m onth and day?
A . N ovem ber 30th, 1887.
Q. H ow  m any children su rvived  him ?

20 A. A ll  h is children.
Q. H ow  m an y o f his children su rvived  him ?
A. A ll  except A n thon y.
Q. A n d  w h at are th eir nam es?
A . Joseph O., and A llen , H e n ry  C. and M a ry  C. 

G illespie.
Q. T he w ill speaks o f M a ry  C. R ue, a gra n d -

daughter. D id  she su rv iv e  him ?
A . Y e s , sir.
Q. Is  she still liv in g  or not?

30 A. Yes, sir.

B y  the V ice -C h a n ce llo r:

Q. A n d  also her husband, John?
A . John is liv in g . .
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B y  M r. B e r g e n :

Q. John, h er husband, is liv in g?
A . Y e s , sir.
Q. W ho w as h er fath er?
A . A n th on y.
Q. A n d  he w as a  son o f the testator?
A . T h e oldest child, died b efore his fa th er.

B y  the V ice-C h an cello r: 10

Q. H e died before y o u r  g ra n d fa th e r ’s w ill w as 
m ade, did  he not?

• A . I  cou ld n ’t sa y  that, because I  d o n ’t know  how  
lon g b efore the death o f the testa to r th at the w ill 
w as m ade.

B y  M r. B e r g e n :

Q. W ell, do you  know  the date o f the death o f 20 
A n th on y?

A . No, but his daughter, M rs. R ue, is here, she 
could te ll you.

T h e V ice -C h a n ce llo r: W ell, it d oesn ’t m atter. I  
take fo r  gran ted  th at it  w as so because he trea ts  the 

"granddaughter as h a v in g  taken  the p lace of the de-
ceased son.

M r. S ta r r :  T he w ill w as dated in J u ly  and the o q  
testa to r died in N ovem ber o f  the sam e year.

M r. B e r g e n : T h e b ill sets fo rth  in  detail, one
a fte r  the other, the children and gran d ch ild ren  and 
great-gran dch ild ren , w e can go o ver them  in detail, 
it  seem s to me, h o w e v e r ,------
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T he V ice -C h a n ce llo r: I t  is up to- you, M r. B e r -
gen, you  are m aking these p ro o fs  a t  yo u r own in -
stance ; y o u r suggestion  w as th at there are m inors 
here and th at you  h ave got to bind them. N ow, go 
ahead, it  is up to y o u ; I  d o n ’t care an yth in g  about 
it. I  thought you  w ere go in g  to m ake str ict p roofs 
in  ord er to bind the m inors.

M r. B e rg e n : I  w an t to m ake strict p roo fs  but I  
w as m erely  ask in g  fo r  in form ation  as to w hether 

10 y o u r  H on or thought th at th at w as sufficient to be 
called  strict proofs. I t  seem s to me it is.

T he V ice-C h an cello r: W ell, I  d o n ’t  know, I
w o u ld n ’t like to say.

B y  M r. B e r g e n :

Q. N ow , are the facts , M r. C uthbert, as set fo rth  
in th at chart, on th at chart, w ith  re g a rd  to the dates 
o f death o f variou s persons and variou s issue, &c., 
w ith  the exception as you  sta ted  before,— of the 

^  great-gran d ch ild ren , w as it?
A . Y e s , sir,; the gran dchildren  o f M a ry  R ue, th eir 

Christian nam es are— m ay be a  little  w eak in m y 
, m ind but she is here, she could v e r ify  th e m ; the 

rest o f the gran d ch ild ren  I  am  a ll v e r y  w ell a c -
quainted w ith.

Q. T hen the gran dch ildren  of J . O gden C uthbert 
and a ll the fa cts  up to th at are correct?

A . Y e s , sir.
Q. A n d  the only exeeption about w hich you  are 

w eak  is  w h at?
A . Is  th e children o f M a y  Rue.
Q. Is  as to the children o f M a ry  R ue ?
A . Y e s .
Q. A l l  righ t. W ith  th at exception you  know  that 

ch art to be correct?
A . Y e s , sir, I  w ould  accept it  as correct.
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Cross-exam ination.

B y  M r. G ask ill:

Q. M r. C uthbert, w e have the date o f the death of 
M a ry  C. G illespie. Now, when did Joseph C. C uth- 
bert, J r., one o f the children o f the testato r, d ie !

A . J a n u a ry  12th, 1907. T h a t is Joseph 0 ., 3d, 
grandson o f the testator.

Q. No, I am not talking about the grandson, I 10 
asked you about the son of the testator. In the will 
it is Joseph C. Cuthbert, Jr., or in my copy of it.

T he V ice -C h a n ce llo r: Joseph O.

A . J. O gden C uthbert, 2d, the son o f th e  testator, 
died J a n u a ry  13th, 1899.

Q. Joseph O gd en !
A . J o sep h  O gden is righ t.
Q. Now, what did you say the date of his death 20 

was!
A . J a n u a ry  13th, 1889.

B y  the V ice -C h a n ce llo r:

Q. 1899!
A . I  beg  y o u r  pardon. 1899. 

B y  M r. G ask ill :

Q. J a n u a ry  13th, 1899! 
A . R igh t.

30

M r. B ergen  : Jud ge, vou  said  in y o u r  cop v o f the 
bill------

M r. G askill : In  m y copy o f the w ill.
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Q. N ow , w hen did A lle n  C uthbert, one o f the ch il-
dren o f the testator, d ie 1?

A . N ovem ber 10th, 1903.
Q. A n d  w hen did H e n ry  C. C uthbert, one o f the 

children o f the testato r, die?
A . A p r il  18th, 1902.

B y  M r. S ta r r :

j q  Q. I  understand, M r. C uthbert, th at you  are the 
son o f H e n ry  C. C uthbert?

A . Y e s , sir.
Q. W hen w ere you  born?
A . N ovem ber 5th, 1868.
Q. N ovem ber 5th, 1868?
A . Y e s , sir.
Q. A n d  y o u r  sister, E liz a  Bow den, w as born 

w hen?
A . I  c a n ’t g iv e  you  the date o f th at b irth ; she is 

20  yo u n ger than I  am. I  am  the oldest c h ild ; she is the 
second child.

Q. W a s she liv in g  on N ovem ber 30th, 1887, w hen 
yo u r g ra n d fa th er died?

A . Y e s , s ir ;  so w as all o f h is grandchildren.
Q. Now , y o u r  brother, T . P . C uthbert, w as he liv- 

' in g  at the tim e y o u r g ra n d fa th e r  died?
A . Y e s , s ir ;  he is yo u n ger than M rs. Bow den.
Q. Now , take the descendants o f M a ry  G illesp ie : 

i 'l ie r e  are three children, as I  understand. G eorge ? 
2Q A . Y e s , sir.

Q. E liz a  and A n n a?
A . Y e s , sir.
Q. W ere  th ey  a ll liv in g  a t the tim e?
A . O f the death o f the testato r?
Q. Y e s .
A . Y e s , sir.
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T he V ice -C h a n ce llo r: W ell, ju st a moment,
Jud ge S ta rr . Y o u  w ere exam ining touching the 
three children o f H e n ry  C. Cuthbert.

M r. S ta r r :  Y e s.

B y  the V ice-C h an cello r:

Q. H ow  about the great-gran d ch ild ren ? W ere  
an y o f them  born at the tim e o f the death of y o u r 
g ran d fath er?

A . No, sir.
Q. T hen  so f a r  as H en ry  is concerned all o f the 

children w ere a live  at the date o f the death o f the 
testa to r and none of the grandchildren?

A . Y e s , sir,— and none o f them  w ere m arried  a t 
the death o f the testato r, not old enough.

B y  M r. S ta r r :

20Q. N ow, as to the three children o f M a ry  G illes- 
pie, G eorge, E liz a  and A n n a?

A . Y e s , sir.
Q. W e re  th ey  a ll liv in g  at the tim e o f the death 

o f y o u r  g ran d fath er?
A. Yes, sir.
Q. A n d  th e ir  children, who w ould  be the g re a t-

gran dch ildren  o f y o u r gran d fath er, w ere th ey  liv in g  
or not a t the tim e o f the te s ta to r ’s death?

A . Y o u  m ean w ere th ey  born a t the tim e?
Q. W e re  th eyjb orn  at the tim e o f the death o f the 

g ran d fath er?
A . I  c a n ’t an sw er that. M r. G illesp ie  can an sw er 

th at question fo r  you.
Q. Now , as to J. O gden C uthbert,— he died w ith -

out an y children, as I  understand it?
A. Yes, sir.
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Q. A n d  h i s w i d o w s till s u r v i v e s h i m ?

A . Y e s , si r, a w i d o w t h a t h e m a r r i e d a f t e r t h e 

d e a t h o f t h e t e s t a t o r J o s e p h O g d e n ■ C ut h b e rt, J r., 

w a s n o t m a r ri e d t o E li z a M o o r e, n o w E li z a  G u e ri n, 

a t t h e d e a t h o f t h e t e s t a t o r.

Q. N o w , a s t o A ll e n C u t h b e r t, t h e r e w a s f o u r c h il -

d r e n, J o s e p h, E d g a r, H a n n a h a n d L o u i s a : W e r e

t h e y a ll li v i n g -----

A . Y e s, si r.
1 0  Q. — a t t h e ti m e o f t h e t e s t a t o r’ s d e a t h ?

A . Y e s, si r.
Q. N o w , a s t o t h e i r c h il d r e n, t h e g r e a t - g r a n d c h il -

d r e n o f t h e t e s t a t o r, d o y a u k n o w w h e t h e r t h e y w e r e 

b o r n a t t h e ti m e o f h i s d e a t h ?

A . I  a m  o f t h e o pi ni o n t h a t t h e y w e r e n o t.

Q. N o w , a s t o t h e c h il d r e n o f M a r y R u e, w h o 

w o u l d b e t h e g r e a t - g r a n d c h il d r e n o f t h e t e s t a t o r, 

w e r e t h e y li v i n g a t t h e ti m e o f t h e t e s t a t o r’ s d e a t h ? 

H a d t h e y b e e n b o r n ?
2 0  A . M r s. R u e i s i n t h e r o o m. I t i s i n m y m i n d t h a t 

t h e ol d e s t c h il d m a y h a v e b e e n b o r n p r i o r t o 1 8 8 7. 

S h e c a n a n s w e r t h a t f o r y o u p o s i ti v e l y.

Q. Y o u  h a v e n o k n o w l e d g e o n t h e s u b j e c t ?

A . N o, si r.

B y  M r. G a s k ill :

Q. I o m i t t e d t o g e t a m e m o r a n d u m  t h a t I w a n t. 

W h e n M a r y ' C. G ill e s p i e d i e d i n  N o v e m b e r o f 1 9 0 6

3 0 d i d s h e l e a v e s u r v i v i n g a h u s b a n d ?

A . N o, si r, h e r h u s b a n d p r e d e c e a s e d h e r i n t h e

s a m e y e a r. .
Q. N o w , J o s e p h O g d e n C u t h b e r t, y o u  « a i d w h a t 

w i t h r e f e r e n c e t o hi m ?

A . T h e s o n o f t h e t e s t a t o r ?

Q. Y e s. N o w , l e t m e p u t t h e q u e s ti o n t h i s w a y : 

W h e n h e d i e d d i d h e l e a v e a w i d o w s u r v i v i n g hi m ?
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A . Y ee, sir.
Q. W h a t w as h er nam e?

- A . H er nam e then w as E liz a  C uth bert, now  E liz a  
G uerin. She has since m arried  M axim illian  G uerin.

Q. She is still liv in g ?
A . Y e s , sir.
Q. Now , A llen  C uthbert, when he died in N ovem -

ber, 1903, did he leave a w idow  su rviv in g?
A . No, s ir ;  his w ife  preceded him  in death.
Q. H en ry  C. C uthbert, when he died in  A p r il  o f IQ 

1902 did he leave a  wid-ow su rviv in g?
A . Y e s , sir, still liv in g.
Q. T h a t shows fo u r o f the o rig in al takers, to use 

M r. S lo a n ’s expression, liv in g : M a ry  C. Hue and 
h er husband, John, and the w idow  E liz a  C uthbert, 
w idow  of Joseph, and the w idow  of H e n ry  C. C u th -
bert,— th at is righ t, is n ’t it?

A . Y e s , sir.

By Mr. Bergen: 20

Q. M r. C uthbert, who d id  you  sa y  could speak 
w ith  reg ard  to the dates o f b irth  o f the ch ild ren  of 
G eorge C. G illesp ie and A n n a  G. B oyd ?

A . I  d id n ’t say.
Q. D id n ’t you  state th at M r. G illesp ie w as in the 

room  and he could answ er that?
A . Y e s , sir.
Q. Now, as to the descendants o f M a ry  C. Rue.

„ _  • 30
T he V ice -C h a n ce llo r: H e said  he did not know.

A . She is in  the room.
Q. Y o u  said  you  thought the oldest one m ight 

h ave been b o m  a t the tim e — —
A . She can speak fo r  h erself, she is here..
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Q. Now , as to the descendants of A lle n  C uthbert, 
you  yo u rse lf are in form ed and have so testified !

A . S ir?
Q. A s  to the descendants of A llen  C u th b ert, you 

y o u rse lf are  in form ed and have so testified,— that 
is righ t, is n ’t  it?

A . Y e s , sir.

B y  the V ice -C h a n ce llo r:

10
Q. Y o u  said  all fo u r children w ere born before 

N ovem ber 30th, 1887, and none o f the grandchildren  
w ere born until a fte r  N ovem ber 30th, 1887 ?

A . Y e s , sir, because the gran dch ildren  w e re n ’t 
th at old; M ary  C. R ue is the on ly gran d ch ild  who 
m ight have p ossib ly  had an o ffsp rin g  born before the 
death o f the testator.

B y  M r. G a s k ill:

20
Q. Y o u  h a v e n ’t on th at table the dates o f birth?
A . No, s ir ;  we h a v e n ’t  the dates o f birth , only the 

dates o f death  are here on this.

B y  M r. B e r g e n :

Q. M r. C uthbert, E liz a  C uthbert, now E liz a  G u er-
in, has no children, I  understand ?

A . No, sir.
30 1 Q. N ow , then, the children o f A llen  C uthbert, 

H annah G. E b ert, L o u isa  G. H opkins, E d g a r  G. 
C u th b ert a n d ------

A . Y e s , sir.
Q. A n d  Joseph O. C uthbert, the 3d?
A . Y e s, s ir ;  he is dead.
Q. W h o is deceased?
A . Y e s .
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Q. H annah E b e rt has how  m any children?
A . One son.
Q. D o you know how old he is ?
A . A b ou t tw enty-one or two, or in  th at neighbor-

hood, m aybe tw enty, a youn g man.
Q. W as he born before or a fte r  y o u r  gra n d fa th er 

died?
A . A fte r .

B y  the V ice-C h an cellor:

Q. A ll  o f the gran dch ildren  o f A llen  w ere?
A . Y es.

M r. B e rg e n : T h a t is a great-grandson.

Q. A ll  o f the gran dchildren  o f A lle n  w ere born 
a fte r  the death o f the testato r?

A . Y e s , sir. I  can clear that point about the g re a t-
gran dchildren  fo r  you  in a  moment, w ith, y o u r p e r-
m ission.

B y  M r. B e rg e n :

Q. W ell, c lear it.
A . M rs. R ue, w as R eba born b efore 1887 ?

, Q. Oh, welt, I  w ill prove b y  M rs. R ue w h atever 
happened in th at respect.

A . B ecause I  think th at is the only g re at-g ra n d -
child born before the death o f the testato r, th a t is 
m y opinion.

Q. So w ith  a possible exception o f one gran dchild  
in the R ue f a m i ly ------

A . Y e s , sir.
Q. A ll  o f the great-gran d ch ild ren  ------
A . W ere  born a fte r  the date o f the death o f the 

testator.
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B y  M r. S ta r r :

Q. W h at w as the date o f the b irth  o f y o u r sister, 
E liz a  Bow den?

A . I  d o n ’t know.
Q!. O r y o u r brother, T . P . C uthbert?
A . I  c a n ’t call those d ays or dates.
Q. T h e y  are  both yo u n ger than you?
A . Oh, yes.

10  Q- Now, yo u r cousins, the children of A lle n  C u th -
b e rt: Joseph,— w hat w as the date o f his b irth ? Do 
you know  th at?

A . No, sir, I  c a n ’t g iv e  you  those b irth  dates.
Q. O r the date o f the b irths o f his broth ers and 

sisters?
A . No, sir.
Q. W e re  th ey yo u n ger or o lder than you?
A . Joseph and H annah E b e rt are older than I  

am , L ou isa  H opkins and E d g a r  G. are you n ger than

20 1 a ™ -
Q. Joseph and L ou isa  are youn ger?
A. No, s ir ; Joseph and H annah are older, E d g a r  

and L o u isa  are younger.

Ge o r g e  C. G i l l e s pi e , a w itness produced in be-
h a lf o f the com plainants, being d u ly sw orn accord-
in g  to  law , on his oath s a y s :

^ B y  M r. B e rg e n :

Q. M r. G illespie, you  are  one of the tru stees un-
der this w ill?

A . Y e s , sir.
Q. A n d  y o u r m other w as M a ry  S. G illespie, a



George C. Gillespie—-Direct 113

d au gh ter o f Joseph O gden C uthbert, who v̂Vas the 
testator?

A . She w as.
Q. Is  th at righ t?
A . Y e s.
Q. W hen did she die?
A . 1906.
Q. W h at m onth?
A . N ovem ber.
Q. D id  her husband su rvive  her or not?
A . No, she su rvived  m y fath er, her husbhiid.
Q. Now, how m any brothers and sisters have you? 
A . T w o sisters only.
Q. No brothers?
A . No brothers.
Q. W h a t are th eir nam es?
A . E lizab eth  C uthbert ánd A n n a  G. B oyd.
Q. W hen yott Say E lizab eth  C uthbert you  m ean 

E lizab eth  C uthbert G illesp ie?
A . Y e s , sir.
Q. C uthbert is a  m iddle nam e?
A . Y e s , sir.
Q. Is  she m arried?
A. A  spinster, single.
Q. Y o u  are m arried?
A . Y es, sir.
Q. Y o u r  w ife ’s name is M ary  B ?
A . Y e s.
Q. H ow  m any children h ave you  ?
A . T hree.
Q. A re  th ey K ath arin e, E lea n o r C uthbert and A l-

berta  E lizab eth  ?
A . T h a t is right. A lb e rta  E lizab eth  M ary.
Q. A lb e rta  E lizab eth  M ary?
A . Y e s .
Q. W ere  th ey  liv in g  at the death  o f yo u r g ra n d -

fath er, Joseph O gden C uthbert?
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A . No, th ey  w ere not.
Q. D o you  rem em ber th eir ages?
A . Oh, I  can tell ap proxim ately . K a th a rin e  is 

sixteen.
Q. H ow  old is  the oldest one?
A . T h e y  are a ll under seventeen.
Q. A ll  are  under seventeen?
A . Y e s , sir.
Q. N ow , y o u r sister, A n n a  G. B oyd , is  m arried ? 
A . Y e s .

10 Q. A n d  h er husband liv in g?
A . Y e s .
Q. H is nam e is w hat?
A . G eorge M. B oyd .
Q. H ow  m an y children h ave they?
A . T hree.
Q. W h a t are  th eir nam es?
A . G eorge, M a ry  C uthbert and E liza b eth  L iv in g s -

ton B oyd .
Q. G eorge B o y d  is G eorge B o y d  the third, is n ’t 

20 he?
A . Y e s .
Q. H ow  old is he?
A . W h y, he is ap p ro xim ately  tw enty-seven— oh, 

he is certa in ly  under tw enty-nine, I  should sa y  about 
tw enty-seven.

Q. W ere  an y  o f them  liv in g  a t the tim e y o u r 
g ra n d fa th e r  died, the testa to r?

A . No, th ey  w ere not.
Q. A r e  an y  o f them  m arried ?

30 A . No.
Q. A n d  none o f y o u r  children are  m arried?
A . No.
Q. S o  th at th at is  the end o f th at line?
A . Y e s.
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Cross-examination.

B y  M r. S t a r r :
%

Q. N ow, M r. G illespie, w hen w ere you  born?
A . Septem ber 14th, 1858. I  am  v e r y  yo u n g fo r  

m y age, though.
Q. A n d  w h at about yo u r sister, E liz a b e th : W hen 

w as she born ?
A . I  c a n ’t reca ll exactly , it w as D ecem ber 10th, j q  

9th or 10th, about five y e a rs— ju s t  about five ye a rs  W  
earlier  than I  w as.

Q. T h a t w as about 1853?
A . A b ou t ’53, I  think th at is ju s t  about right.
Q. A n d  yo u r sister A n n a w as born when?
A . She is about two y e a rs  yo u n ger than I  am.
Q. T h a t w as about 1860 ?
A . A b ou t 1860, Decem ber.

B y  Mr. B e r g e n : 20

Q. B y-th e-w ay, M r. Gille'spie, y o u r m other le ft 
a w ill, d id n ’t she?

A . Y e s .
Q. A n d  she devised all h er estate to h er three ch il-

dren and appointed them  the executors?.
A . Y e s .
Q. A n d  th ey  qualified and acted?
A . Y e s.

30
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M a r y  C u t h b e r t  R u e , a w itness produced in be-
h a lf o f the com plainants, being d u ly  sw orn according 
to law , on h er oath s a y s :

B y  M r. B e rg e n :

Q. M rs. R ue, w h at w as yo u r fa th e r ’s n am e!
A . A n th on y C uthbert.
Q. A n d  he w as a son of the testa to r, Joseph Qg- 

] q  den C u th b ert!
A . Y e s .
Q. A n d  w hen did he die,— b efo re  or a fte r  yo u r 

g ra n d fa th e r!
A . W h y, before m y gran d fath er, I  fo rg e t the year. 
Q. H e died b efore the te s ta to r!
A . Y e s.
Q. N ow , w hen he died he le ft  yo u r m other su r-

v iv in g  h im !
A . Y e s .

o a  Q. A n d  w h at w as h er n am e!
A . L u c y  A n n  C uthbert.

M r. G a s k ill: A n d  not L u c y  C .!

M r. B e r g e n : She seem s to be known throughout 
these p ap ers as L u c y  C.

Q. She is  now  dead, is  she n o t!
A . Y e s .

3$  Q. W h en  did  she d ie !
A . She has been dead sev era l ye ars. I  d o n ’t re-

m em ber the d a te s ; I  g ave  them  all once.
Q. E h !
A . I  g a v e  a ll the dates once but I  d o n ’t rem em ber 

them  all now.
Q. M rs. R ue, how  m any children h ave y o u !
A . Nine.
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Q. N ine?
A . Yes-.
Q. I s  y o u r  husband liv in g?
A . Y e s .
Q. A n d  w h at is  h is nam e?
A . John R eeves R ue.
Q. Joh n R eeves R ue?
A . Y e s .
Q. Y o u  w ould  recognize y o u r own m em orandum s, 

w ould  yo u  not? 10
A . Y e s .
Q. (H an d in g p ap er to w itn ess.) Now , w h at are 

rour ch ild ren ’s nam es?
A . R ebecca C u th b ert B orden.
Q. Is  she m arried ?
A . Y e s .
Q. A n d  w h at is  h er h u sb an d ’s nam e?
A . T . Sherm an  B orden.
Q. H as she an y children?
A . One, R eeves D. B orden . 20
Q. W h at?
A . R eeves.
Q. R eeves w hat?
A . D. R eeves D eC am p.
Q. A n d  how  old is he ?
A . H e is  seven, I  thinfc.
Q: Seven ?
A . Y e s .
Q. T h a t is the only child th ey  have?
A . Y e s . 30
Q. N ow , w h at is yo u r n ext child?
A . C la ra  I. Syph erd .
Q. W h a t is  h er h u sb an d ’s nam e?
A . J . H a r r y  Syp h erd .
Q. H ave  th ey  an y child ren ?
A . Tw o.
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Q. H ow  old are they?
A . L a u ra  is ten, ten  or eleven, and Joseph is three. 
Q. Joseph is three. L a u ra  C uthbert Syp h erd ,—  

is th at the first one you  m entioned?
A . Y e s .
Q. A n d  Joseph H e n ry  Syp h erd ?
A . Y e s , sir.
Q. H ave th ey  an y other children?
A . No.

10

20

30

Q. N ow , w h at is yo u r n ext child?
A . W . H a rry .
Q. W . H a r r y  R ue?
A . Y e s .
Q. Is  he m arried?
A . Y e s .
Q. W h a t is h is w i fe ’s nam e?
A . E th e l W . R ue.
Q. H ave  th ey an y children?
A . Tw o.
Q. W h a t are th eir nam es?
A . A lice  W ells.
Q. A lice  W ells  R ue?
A . Y e s .
Q. A n d  w h at is the other one ?
A . E liza b eth  C uthbert Rue.
Q. H ow  old are those children?
A . A lice  is  eleven,— ten, and E liza b eth  is  one. 
Q. One?
A . Y e s .
Q. N ow , w h at is y o u r  n ext child?
A . M a ry  E ste lla  B ranson.
Q. Is  she m arried ?
A . Y es.
Q. W h a t is h er h u sb an d ’s nam e?
A . W illia m  S. B ran son .
Q. A n d  h ave th ey  an y  children?
A . One.
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Q. W h at is th at ch ild ’s n am e!
A . W illia m  C uthbert.
Q. H ow  old is  h e !
A . H e is  six.
Q. T h e y  h ave no other ch ild ren !
A . No.
Q. W h a t is yo u r next ch ild !
A . J . R eeves Rue.
Q. Is  he m a rrie d !
A. Y e s . 10
Q. W h a t is h is w ife ’s n am e!
A . M a ry  D uR ose.
Q. M a ry  D u R ose!
A . Y e s .
Q. H a v e  th ey  an y ch ild ren !
A . No.
Q. W h a t is y o u r next ch ild ’s n am e!
A . E le a n o r R eeves.
Q. E le a n o r !
A. Yes. 20
Q. O r E le a n o ra !
A . E lean ora.
Q. R . W h a t is h er la st n am e!
A . M iller.
Q. E le a n o ra  R . M ille r!
A . Y e s , sir.
Q. W h a t is h er h u sb an d ’s n am e!
A . E llsw o rth  M iller.
Q. H as he a  m iddle le tte r !  Is  it  H .!
A. Yes. His first is H. Yes, it is H. I don’t 30 

know whether it comes before Ellsworth or after-
wards. I guess it comes afterwards.

Q. H a ve  th ey  an y ch ild ren !
A . One.
Q. A n d  w h at is h er n am e!
A. M a ry  C uthbert M iller.
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10

Q. A n d  how  old is  she?
A . She is one y e a r  old.
Q. H ave  yon  an y  other children? 
A . No.
Q. H ave yon  a ijy  other children? 
A . Y e s .
Q. W h at are th e ir  nam es?
A . N orm an A n th on y C uthbert Rue. 
O. T h a t is the first one, is it?
A . Y e s ,
Q. N ow , w h at is another one?

B y  the V ice -C h a n ce llo r:

Q. T hese are m inors? 
A . Y e s.

B y  M r. B e rg e n :

Q. H ow  old is he?
^  A . H e is tw enty-one now, hut when tins w as writ -

ten  he w as not tw en ty-o n e; and the n ezt i s ------
Q. W hen did he become ’tw enty-one?
A . L a s t  N ovem ber.
Q. A n d  you  have another child?
A . Y e s ;  L u c y  A n n  B u r r  Rue.
Q. A n d  how  old is, she?
A . E igh teen .
Q. A n d  another?
A . F loren ce G ladius Rue.

** Q. Now , are eith er N orm an, L u cy  or F loren ce 
m arried ?

A . No.
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C ross-exam ination.

B y  M r. G ask ill:

Q. W hen w as yo u r d au gh ter R ebecca, w ife  o f M r. 
B orden, born?

A . J u ly , 1876. -
Q. W h at d a y  in Ju ly ?
A . 15th.
Q. J u ly  15th, 1876?
A . Y e s .
Q. W hen w as yo u r d au gh ter C lara , w ife  o f H a r r y  

Syph erd , born?
A . Septem ber 8th, 1878.

The V ice -C h a n ce llo r: T he first one • w as w h at
date ?

M r. G ask ill: J u ly  15th, 1876.

Q. Now, w hen w as y o u r d au gh ter E ste lla  B ra n -
son born?

A . I  d o n ’t know  th at I  rem em ber all the dates.
Q. W ell, you  can look at those p apers th at you  

h ave there that you  w rote out fo r  M r. B ergen . T he 
y e a r  is the m ost im portan t thing.

A . I  gave them  all once.

B y  the V ice-C h an cello r:

Q. C an  you  te ll which o f them  w ere horn before 
yo u r fa th e r  died?

A . M y fa th e r?
Q. Y e s ,— before yo u r gra n d fa th er died?
A . Y e s .
Q. Y o u r  g ra n d fa th er died N ovem ber 30th, 1887?
A . T h ere w ere five.
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Q. F iv e  o f them  born before he died?
A . Y e s.

B y  M r. G a s k ill:

Q. N ow , g iv e  us the other three o f those five, then, 
M rs. Rue. Y o u  have given  us M rs. Sherm an B o r -
den and you  have g iven  us M rs. Syph erd . Now , 
w hich oth er o f y o u r children w ere born b efore y o u r  

iQ g ra n d fa th e r  died?
A . W . H a rry .
Q. W hen w as he born?
A . 1888.

A  V o ic e : 1880.
•

Q. 1880?
A . Y e s .
Q. C an  you  g iv e  the m onth?

2 Q A . June.
Q. June, 1880?
A . Y e s .
Q. N ow, w hich o f the others?
A . T hen  there w as E ste lla , N ovem ber.
Q. W h a t y e a r?
A . I  c a n ’t  rem em ber a ll 'th e  dates. 1880. w as it?

A  V o ic e : 1886.

30 Q. 1886?
A . Y e s .
Q. W ho w as the other one?
A . T hen J. R eeves, th at w as O ctober, 1884, I  

think.
Q. J . R eeves w as O ctober, 1884?
A . Y e s . T hen  the rest w ere born a fte r  he died.
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Q. T h o s e fi v e w e r e b o r n b ef o r e y o u r g r a n df a t h e r 
di e d ?

A . Y e s.

Q. A n d t h e o t h e r s w e r e b o r n a f t e r y o u r g r a n d -
f a t h e r di e d ?

A . Y e s.

B y  t h e V i c e - C h a n c e ll o r :

Q. A n d all of y o u r g r a n d c hil d r e n W e r e b o r n a ft e r 
y o u r g r a n d f a t h e r di e d ? 1 0

A . Y e s.

B y  M r. G a s k ill :

Q. H a v e y o u m a d e a m i s t a k e i n s a y i n g t h a t y o u r 

s o n J . R e e v e s R u e w a s b o r n i n 1 8 8 4, b e f o r e y o u r 
g r a n d f a t h e r di e d ?

A . Y e s, h e w a s b o r n b e f o r e h e di e d.

Q. H e w a s b o r n b e f o r e h e di e d ?
A. Y e s. . 2 0

M r. B e r g e n : I t hi n k, i f y o u r H o n o r p l e a s e, t h a t 

c o m pl e t e s o u r p r o o f s, u nl e s s w e h a v e o v e rl o o k e d 
s o m e t hi n g.

T h e V i c e - C h a n c e ll o r : I  w ill h e a r a n y e vi d e n c e 
f o r t h e d e f e n c e.

M r. L e D u c : N o t h i n g f o r t h e p a r ti e s w e r e p r e s e n t, ■ 
y o u r H o n o r.

M r. S l o a n : I h a v e n o t h i n g, i f y o u r I f o n o r p l e a s e.

M r. B e r g e n : I w o ul d li k e t o r e c a ll M r. C u t h b e r t, 
i f y o u r H o n o r p l e a s e.
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E p h ra im  Tom linson— D irect

J. B l a i r  C u t h b e r t , recalled.

B y  M r. B e r g e n :

Q. M r. C uthbert, you  have h eard  M rs. R u e ’s te s-
tim ony and the testim ony o f M r. G illesp ie?

A . Y e s , sir.
Q. In  the lig h t o f th at testim ony— does it  confirm  

10  the accu racy  of th at chart?
A . I t  does.
Q. So th at the ch art is correct in  all respects, is 

it?
A . Y e s , sir.

M r. B e rg e n : I  o ffer the ch art in evidence.

(S a id  p a p e r m arked E x h ib it C l l . )

20  No cross-exam ination.

E p h r a i m  T o ml i n s o n , recalled.

B y  M r. B e rg e n :

Q, M r. Tom linson, w ill you  p lease state to the 
C o u rt in  w h at m anner the tru st com pany, one o f the 
tru stees under this w ill, has been d istrib u tin g  the 
incom e of th is estate?

A . A t  the tim e o f our appointm ent in  1901 Joseph 
0 . C uthbert, Jr., one of the o rig in a l beneficiaries, had 
died. W ith  th at exception the o rig in a l incom e w as 
d ivid ed  betw een M a ry  C. G illespie, one-fifth; A llen  
C uthbert, one-fifth; H e n ry  C. C uthbert, one-fifth,
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and M a ry  Rue, one-fifth, she tak in g  the fu ll share 
w hich her m other had p rev io u sly  en joyed  w ith  her. 
T h e Joseph 0 . C uth bert, J r., one-fifth w as and has 
since been p aid  as fo llo w s : O ne-third to his w idow  
and the rem aining p a rt o f the one-fifth to the respec-
tive  fam ilies, d ivid ed  betw een the fo u r fam ilies.

Q. R ep resen tin g  his fo u r children?
A . R ep resen tin g  his fo u r  children, K a th a rin e  B . 

C uthbert, the w idow  of H en ry  C. C uthbert, tak in g  
one-third o f the incom e w hich her husband w as en- j ,q  
jo y in g  a t the tim e o f his death.

Q. W h a t becam e of the other tw o-thirds o f that 
one-fifth ?

A . T h e other tw o-thirds w as d ivid ed  betw een the 
fo u r fam ilies.

Q, T h e other fo u r !
A . T he fo u r fam ilies, the H en ry  C. C uthbert 

fam ily , A lle n  C uthbert fam ily , M a ry  R ue fa m ily  and 
M a ry  C. G illesp ie fam ily .

. 20
Cross-exam ination.

B y  M r. S lo a n :

Q. P e r  stirpes?
A . B y  rep resen tatio n ; as the respective children 

o f the o rig in a l testa to r died th eir income has since 
been d ivid ed  betw een th eir children.

B y  M r. G a s k ill: ^

Q. T h a t is, the gran dch ildren  o f the testato r?
A . T h e gran d ch ild ren  o f  the te s ta to r ; one o f those 

grandchildren, Joseph 0 . C uthbert, second, A lle n  
C u th b e rt’s so n ’s incom e h avin g  gone to th e ir  g u a r-
dian— to his children through th eir guardian .
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B y  M r. S lo an :

Q. M r. Tom linson, then I  u n derstand you  to sa y  
th at tw o-thirds o f the one-fifth o rig in a lly  set ap art 
fo r  Joseph C uthbert, the first taker, is the only 
m oney w hich you  have been d istrib utin g?

A . N o; each fa m ily  h ave been ta k in g  th eir o rig in -
al one-fifth, and, in addition  to th eir o rig in al one- 
fifth , tw o-thirds o f one-fifth, Joseph O. C uthbert, 

IQ J u n io r ’s, share, has been d ivid ed betw een the fo u r 
fam ilies.

B y  M r. S ta r r :

Q. H as th at m ethod o f d istrib ution  or d ivision  of 
incom e received  the sanction o f a ll three tru stees? 

A . Y e s .

B y  M r. B e rg e n :

Q. M r. Tom linson, the allegation  contained in the 
b ill is  th at J. B la ir  C uthbert, on or about M arch 
22d, 1915, assign ed  to the B ro a d w a y  T ru st C om pany 
his in terest in th is esta te : Is  th at correct?

A . W e received  notice to th at effect.
Q. Y o u  h a v e n ’t got a  copy o f it?
A . I  d id n ’t b rin g  a cop y of it  w ith  me.

30

M r. B e r g e n : I  w ill ask leave to su p p ly  the p roo f 
b y  o fferin g  in evidence th at copy of w hich w e re -
ceived  notice to the effect th at this in terest has been 
assign ed , and ask leave to have th at m arked as an 
exhibit so I  can use it  in  evidence.*
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J. B l a ib  Cu t h b e r t , recalled.

B y  M r. B e rg e n :

Q. M r. C uthbert, it  is a lleged  in  the bill th at you 
m ade an assignm ent o f y o u r in terest to the B ro a d -
w a y  T ru st Com pany. I  u n derstand it w as as col-
la te ra l to a loan?

A . Y e s , sir, it w as.
Q. Is  that a  copy o f the assignm ent (exh ib itin g  

p a p e r to w itn ess)?
A . Y es, sir.
Q. T o  the B ro a d w a y  T ru st Com pany?
A . Y e s , sir.

M r. B e rg e n : I  o ffer th at in evidence.

(S a id  p ap er m arked E x h ib it C 1 2 .)

Q. N ow , it is a lleged  in the bill, M r. C uthbert, 
th at Joseph O gden C uthbert, J r., d eparted  this life  20 
in 1899. D o you know  w hether he had a w ill?

A . H e le ft  a p a p e r w e m ight call a  w ill w hich d is-
tributed  his personal effects, bric-a-brac.

Q. W a s it ev er proven  as a  w ill?  H as ever an y 
ad m in istrator been appointed o f his estate?

A . I  am  not sure about that. I  d o n ’t think so.
Q. Y o u  know  of none?
A . I  d o n ’t think so, no. H e authorized  his widow 

to d istrib ute certain  s ilv er p late  and fa m ily  h eir-
loom s and keepsakes, w hich w as done to the satis- 20 
faction  o f e v e ry  one. H e d id n ’t h ave much; to leave 
outside o f his incom e w hich he en joyed  from  the es-
tate.

Q. N ow , did  A lle n  C uthbert, son o f the testator, 
leave a w ill?
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A . I  think so, appoin tin g liis son, Joseph 0 . Cutli- 
bert, the third, who is now dead. H e acted as his 
ad m in istrator and d istrib uted  his fa m ily  keepsakes, 
&c. H e had no estate other than p erson al effects.

Q. W ell, Mr. Joseph 0 . Cuthbert, the third, is now 
dead?

A . D ead, and iio ad m in istra to r w as ever a p -
pointed.

Q. H as an y substituted ad m in istrator been ap- 
10  pointed in his p lace?

A . No, sir.
Q. N ow , Joseph 0 . C uthbert, the third, is dead, is 

he not?
A . Yes, sir.
Q. H e died intestate?
A . W ithout a w ill; yes, sir.
Q. A n d  has an y ad m in istrator ever been ap poin t-

ed fo r  his estate?
A . No, sir. .

20 Q. M a ry  C. C uthbert w as his w idow , w as she not ?
A . H is widow.
Q. A nd she subsequently m arried Dr. W illiam  S.

E. Raines ?
A . Right.
Q. Now, H enry C. Cuthbert, a son o f the testator, 

who died in 1902, died intestate, did he not?
A. Y r-s, sir. The surrogate appointed my brother 

to collect his personal effects.
Q. That was T. Percival Cuthbert?

30 A. Yes, sir.
Q*. He was appointed the administrator?
A. Yes, sir.
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D a v i d  B a i e d  R o b i n s o n , a witness produced in be-
half o f the complainants, being duly sworn accord-
ing to law, on his oath sa y s :

B y  Mr. B ergen :

Q. Mr. Robinson, where are you employed?
A . The surrogate’s office, Camden County.
Q. Have you the book in which the appointment 

o f the administrator o f A llen Cuthbert is entered? 10 
A . Yes, sir.
Q. A nd can you testify about it?
A . Yes, sir.
Q. W ill you produce the record o f the appoint-

ment o f the administrator o f A llen Cuthbert?
A. (W itness complies.)
Q. W hat book is that that you produce, Mr. R ob-

inson?
A . This book is administrations, F .
Q. Book F  o f Adm inistrations, page what? 20
A . P a g e  108.
Q. A nd you find there the appointment o f the ad-

ministrator o f A llen Cuthbert estate?
A . Yes, sir.
Q. W ho was appointed?
A . Joseph 0 . Cuthbert.
Q. W hen was the appointment made?
A . On the 20th d ay  o f J an u ary , 1904.
Q. B y the surrogate o f Camden County?
A . Yes, sir. 30
Q. Now, do you find the record o f an appointment 

o f the adm inistrator o f H enry C. Cuthbert?
A . I  do.
Q. W hen was that adm inistrator appointed?
A . T h e 29th d a y  o f A p ril, 1902.
Q. W ho was appointed administrator?
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A . T . P e rc iv a l O uthbert.
Q. A n d  w here is th at appointm ent recorded?
A . B ook F  o f A d m in istration s, p age 13.

M r. B e rg e n : I  o ffer those appointm ents in  ev i-
dence.

T h e V ice-C h an cellor : H ave you  got everyth in g  
in there you  w ant?

M r. B e rg e n : I  think so.

No cross-exam ination.

M r. G a s k ill: I f  yo u r H onor please, M rs. R ue 
called m y attention  to the fa c t  th at she had m ade a 
m istake w ith  referen ce to the y e a r  w hen J. R eeves 
R ue w as born, it  d o n ’t a ffect the resu lt at all, because 
his b irth  is b efo re  the death o f h er gran d fath er, but 
in stead  o f it  b ein g O ctober, 1884, she w ishes to co r-
rect it  to O ctober, 1887. T h a t is righ t, M rs. R ue?

M rs. R u e : Y e s .

M r. G ask ill: M ay the sten ograp h er m ake that
correction?

T h e V ice-C h an cello r: Y e s .

Supplem ental h earin g, before his H onor, E . B. 
B e a m i n g , V ice-C h an cellor, a t  the C h an cery  Cham - 

j , e^v J e rs e y , on T h u rsd ay , D ecem ber
21st, 1916.
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A p p e a r a n c e s  :
B e r g e n  & R i c k m a n , E s q s ., fo r  complainants. 
H o n . J o s e p h  H . G a s k i l l , fo r  M ary Rue and hus-

band, defendants.
H o n . J o h n  G. H o r n e r , fo r  T. Sherman Borden 

and Rebecca C. Borden, defendants.
A d a m  R. S l o a n , E s q ., fo r  Hannah Ebert, Eliza 

C. Bowden and T. Percival Cuthbert.

10

The Vice-Chancellor: Let the record show that
the final hearing,- which has been concluded, has been 
opened, by order o f the court, fo r  the purpose o f ad-
mitting additional proofs covering certain matters 
which were overlooked in the proofs at the prior 
hearing.

Mr. B ergen: I offer in evidence a certified copy 
o f the will o f J. Ogden Cuthbert, which bears date 20 
October 1st, 1896, and is admitted to probate in the 
County o f Camden, and the person named as execu-
trix therein qualified and letters were issued to her 
under the name o f E liza Cuthbert January 24th, 
1899; the will is filed January 24th, 1899, recorded in 
the surrogate ’s office o f the County o f Camden in 
Book V  o f W ills, page 19.

(Said paper marked Exhibit C15.)
30

Mr. B ergen: The letters granted under this will 
are to E liza Cuthbert, she is named in the will as 
Lizzie C uthbert; that is Elizabeth Guerin, one o f the 
defendants, she having since been married. I f  your 
H onor please, this is such a short will, would it not 
be well to have'it spread on the record?
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T h e V ice -C h a n ce llo r: I  do not think it m akes any 
p a rticu la r  d iffe re n ce ; it  m ight be a convenient m eth-
od o f reference. A r e  there an y other p roo fs  to be 
o ffered in  b eh alf o f an y litigan t?

M r. B e r g e n : I  think th at is a ll the p ro o fs  we have.

M r. G ask ill: W e have nothing.

10  M r- S lo a n : W e have nothing.

T he V ice -C h a n ce llo r: T hen the re-h earin g w ill be 
considered closed.

(S a id  w ill, E x h ib it C 15, read s as fo l lo w s ) :
B e  it  rem em bered, that I, J. O gden C uthbert of 

the Tow nship  o f H addon, in  the county o f Cam den 
and state o f N ew  J erse y , do h ereby m ake and pub- 

on lish  this m y la st w ill and testam ent as fo llo w s :—
T o -w it

F ir s t :— I  nom inate and appoin t m y w ife  L izzie  
C uthbert E x e c u tr ix  o f this m y W ill.

Secon d :— I  g iv e  & B equea th  to m y w ife  L izzie  
C u th b ert a ll th at I  m ay be possesed  w ith  at m y 
death.

H ousehold fu rn itu re , books, s ilv e r  w are, gold 
w are, p ictu res, and all m onies, in  bank, and m onies 
in m y posession  a t m y death and a ll m onies due me 

30  in bill and accounts, fo r  her in d ivid u al use absolutely.
In  testim ony I  have sett m y hand and seal hereon- 

to-
J. O gden C uthbert.

W itnesses.
W m . S. D oughty.
W m . H . O akley.
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EXH IBIT Cl.

BE IT REMEMBERED that I, JOSEPH OG-
DEN CUTHBERT of the township-of Haddoii in 
the County of Camden and State of New Jersey do 
hereby make and publish this my last will and-testa-
ment as follows, to-wit:

FIRST. I nominate and appoint Jacob 
Stokes Coles of the Township of Haddon aforesaid 
nephew of my late wife, my son-in-law Thomas L. 10 
Gillespie of the- City of Philadelphia and Charles 
Rhoads of Haddonfield New Jersey and the survi-
vors of them or such of them as shall accept o f the 
said offices to be the Executors of this my will and 
Trustees o f my estate as hereinafter provided! And 
in case any of them my said Executors and Trustees 
should reside out of the State of New Jersey at the 
time of my death, I hereby direct that such shall 
not be required to give any security on that account 
by the Surrogate of Camden County. And I also 20 
direct that no Executor or Trustee under this my 
will' shall be required to give any security in the 
State of Pennsylvania in order to qualify him to act 
in such offices.

SECOND. I give and bequeth to my son Henry, 
all the household furniture and goods necessary for 
housekeeping that may be in my residence at the 
time of my death excepting such things as-1 may 
give to others by this my will or by a memorandum 
herein alluded to. Also that stock and farming im- 30 
plements and things connected with the farming that 
may be on or about the premises at my present' resi-
dence.

THIRD; I give and bequeth to my grandson Jo-
seph Ogden Cuthbert the third,- the son of my son 
Allen Cuthbert a share in the stock of the Philadel-
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phia L ibrary Company which I  have owned fo r  sev- 
enty-fonr years.

F O U R T H . I direct that any other articles or 
things that I m ay own. at m y decease shall be dis-
tributed by my Executors among such o f my chil-
dren as I  intend to specify in a written memorandum 
placed with my will and signed by me. In  case how-
ever, I  should fa il to take and sign such a m emor-
andum, or any such articles should be omitted from

IQ it, then and in such case I  give and bequeth to my 
daughter M ary C. Gillespie, my sons Joseph 0 . Cuth-
bert Jr, A llen Cuthbert, H enry C. Cuthbert and my 
granddaughter M ary Rue, all m y books, silver plate, 
manuscripts, old relics, objects o f curiosity, pictures 
and all other goods and articles that may be in my 
residence at the time o f m y death not herein or by 
said memorandum specifically bequeathed, except-
ing only title deeds and papers belonging to m y real 
estate or securities fo r  money and account books,,

2Q which shall be kept in the hands o f m y Executors 
and Trustees. The said personal property is to 
be nearly equally divided among my said children 
and granddaughter as m ay be possible by m y E xec-
utors; they distributing to each one such articles 
as m y children m ay choose respectively. And in 
case m y children cannot agree upon such distribu-
tions, then lots shall be cast by my Executors fo r  
first choice and successive right to choose any ar-
ticles by m y said children.

30 F IF T H . I  give and bequeath to my daughter 
M ary C. Gillespie the sum o f F ive thousand dollars 
to be paid to her by my Executors and Trustees a f-
ter m y m ortgage debts are paid off and as soon as 
they can realize that sum by the sale o f any o f m y 
real estate, with interest thereon to be computed 
from  the period o f one year from  m y decease, at five

\
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p e r cent., p er annum. T h is  g if t  to m y dau gh ter b e-
in g  m ade to  com pensate her in  some m easure fo r  the 
fa c t  th at I  h ave fav o re d  m y sons h eretofore w ith  
m uch p ecu n iary  assistance fro m  m y estate, w h ere-
as I  h ave g iven  m y d au gh ter but little  in  com parison 
w ith  them .

S I X T H . A ll  the rest and residue o f m y estate 
rea l and personal, I  g ive, devise and bequeath to 
m y E xecu to rs and T ru stees abuve nam ed and the 
su rv iv o rs  o f them  and th eir successors in  office th eir j q  
h eirs and assign s IN  T R U S T  n evertheless fo r  the 
fo llo w in g  uses, intents and purposes, to  w it ;  IN  
T R U S T  to rent and lease the rea l estate fo r  such 
term s and rents as th ey m ay deem  best, and to col-
lect and receive the said  rents and a ll incom e de-
riv ed  th erefrom  u n til the p ro p erty  shall be sold or 
d ivid ed  as h erein a fter m entioned. S a id  rents and 
incom e shall then be applied  to  p a y in g  the in terest 
on m y bonds or obligations, and taxes, rep a irs, and 
insurance on the p ro p erty  and other leg a l expenses 2 q  
a tten din g the care and m anagem ent o f m y estate. 
T he balance o f incom e i f  any, shall then be equ ally  
d istrib uted  am ong m y said  children and gran d d au gh -
te r  M a ry  R ue, and h er M other L u cy  C. C uthbert, in 
such proportion s th at each o f m y children shall re -
ceive one-fifth p a rt  and the said  M a ry  R ue and L u cy  
C. C u th b ert shall each receive one-tenth p a rt  o f said  
net balance o f incom e in q u a rte rly  portions and d u r-
in g  th eir respective lives. P ro v id in g  h ow ever th at 
in  ren tin g m y farm s in D elaw are T ow nship  Cam den go 
C ounty, N ew  J erse y , and the ad jo in in g  land in B u r l-
in gton  C ounty, N ew  J e rse y , I  w ish  m y T ru stees to 
g ive  m y sons Joseph  and A lle n  the first option to 
lease them  or«such p a rts  of them  as th ey  m ay desire 
and m y T ru stees m ay deem  best a t such an annual 
sum  as w ill p a y  the taxes assessed aga in st them  and
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the in terest on the m ortgages now  ex istin g  on them. 
A L S O  that, each farm  shall have a  lot of the w ood-
land rented w ith  it  o f sufficient size to su p p ly  the 
tenant w ith  w ood fo r  firew ood, b u ild in g purposes 
and fen cin g  tim ber.

A L S O  th at m y son H en ry  shall be allow ed to lease 
the fa rm  I  now occupy in H addon T ow nship, C am -
den C ounty, N ew  J erse y , or such p arts  o f it  as m ay 
not be sold b y  the T ru stees w ith  the m ansion house 

j q  and out-buildings, a t such a  rent as m ay be agreed  
upon betw een the T ru stees and m y son H en ry  in 
case he desires it, until the said  land and m ansion 
house sh all be sold b y  the T ru stees. W hen such 
sale takes place, or when so much land shall be sold 
off the la st m entioned place as to rend er it unde-
sirab le  fo r  fa rm in g  b y  m y son H en ry, and be shall 
s ig n ify  his w ish  to the T ru stees of m y estate to rent 
a p a rt  o f the la n d ,I  own in D elaw are T ow nship  and 
B u rlin gto n  C oun ty a fo resaid , I  request m y T ru stees 

20 d ivide the land in th at tra ct and the ad jo in in g 
land in B u rlin g to n  C oun ty into three o r m ore farm s 
at th eir discretion  so as to accom m odate each o f m y 
three sons Joseph, A llen  and H en ry w ith  a  farm , 
and sufficient w oodland fo r  firew ood and fen cin g tim -
ber, also to build  on one, o f them  w hich shall h ave no 
build ings on it such a  d w ellin g house, barn  and other 
n ecessary out-buildings fo r  farm in g  purposes as 
m ay be suitable, not exceeding T h ree T housand D o l-
la rs  in  cost. M y sop H e n ry  shall then be allow ed to 

j q  ren t and occupy the new  buildings and fa rm  so set 
a p a rt fo r  him  at a  ren tal sufficient but not g re a te r  
th an  enough to cover the taxes thereon, and the p ro -
p ortion  o f in terest on the m ortgages now  ex istin g  
a g a in st m y said  farm s. I t  shall also be the d u ty  of 
m y sons in ren tin g m y land o f the T ru stees to keep 
the build ings and fences in ord er and to m anure the 
lan d  at th eir own expense.
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T h e Trustees, m ay in th eir d iscretion  sell th e wood 
off the balance o f the land w hich is in tim ber and 
w hich is not required  to su pp ly the farm s with: fire-
w ood and fencing. In  case the m ortgages now  on the 
farm s in  D elaw are  Tow nship  and B u rlin gto n  C oun-
ty, N ew  J erse y , am ounting to T w e lve  thousand two 
hundred dollars, or an y p art o f them  are p aid  off 
b y  m y T ru stees w hile m y sons occupy them, the. rent 
th ey  are required  to p a y  to the T ru stees shall not 
abate on th at account, but each farm , i f  the w hole 10  
tra c t is d ivided into three or fo u r farm s shall be 
ch arged  as a  ren tal w ith  its fa ir  p rop ortion  of the 
taxes on the w hole tract, and the in terest a t five p er 
cent p er annum  on the sum of T w elve  Thousand two 
hundred dollars to be ad ju sted  b y  the Trustees: ac-
cordin g to the re la tive  am ount of land in each fa rm  
and its  qu ality.

S E V E N T H . I  d irect m y tru stees to sell a ll m y 
rea l estate  at such tim es and in such p a rts  and* p o r-
tions. and fo r  such p rice  or prices and either at pub- 20 
lie or p riv ate  sale as th ey  or a m a jo r ity  o f them  m ay 
deem  m ost conducive to the best in terests o f a ll m y 
children and grandchildren. A n d  fo r  this purpose I  
g ive  to them  m y said  T ru stees and the m a jo r ity  o f 
them  and; th eir successors, in office fu ll p ow er and 
au th o rity  to execute and d e liver all such deeds, com 
veyan ces and assurances in the law  as m ay be re -
quisite to vest a p erfect title  in fee  sim ple to the land 
and estate so sold in the p urch asers th ereof c lear of 
a ll the tru sts  and lim itation s in  this m y will* and 30 
also c lear o f a ll incum brances, so th at no purch aser 
shall be responsible fo r  the application  o f the p u r-
chase m oney a fte r  paym ent th ereof to the said  T r u s -
tees;

I  recom m end to m y T ru stees to w ithhold from  sale 
the ground belonging to me on the north  side of
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M arket street w est o f F orty-n in th  street in  the C ity  
o f P h ilad elp h ia  exten din g north  as f a r  as F ilb e rt 
street, fo r  the period  o f five ye ars  from  m y death ; 
as I  am  of the opinion th at it  m ay increase consid-
era b ly  in va lu e  in th at tim e. N evertheless i f  a  good 
p rice is  offered fo r  it p r io r  to that period, I  leave  
m y T ru stees  at lib e rty  to accept it in th eir d iscre-
tion.

It  is also m y w ill th at in reg ard  to sellin g m y 
10 farm s in  D elaw are Tow nship, Cam den C ounty, N ew  

J e rse y  and the ad jo in in g land in the B u rlin gton  
C ounty, the consent o f m y sons who m ay occupy 
them  resp ective ly  shall be first g iven  to such sale or 
sales d u rin g th eir lives. P R O V ID E D  how ever 
th at i f  m y T ru stees should see p rop er to la y  o ff fo u r 
farm s out o f the w hole of said  land th ey  m ay sell 
one o f them  w ithout consultation  w ith  m y sons. A L -
SO  in  case an y one or m ore o f m y three sons should 
p re fe r  to relinquish  farm in g, then the land reserved  

20 fo r  such m ay be sold b y  m y T ru stees at th eir d is-
cretion  and w ithout consultation w ith  m y sons.

E IG H T H . U pon the receip t o f an y purchase 
m onies I  d irect m y T ru stees to a p p ly  the sam e to 
the paym ent and d isch arge o f m y m ortgage and 
other debts as ra p id ly  as th ey can be p aid  o ff so as 
to release m y estate  from  all incum brances. The 
m ortgages on the land in P h ilad elp h ia  and th a t in 
H addon Tow nship, Cam den C ounty, N ew  J e rse y  to 
be first paid. A n d  all surplus funds a fte r  paym ent 

30 o f said  debts shall be in vested  b y  m y T ru stees in 
good first bonds and m ortgages on rea l estate either 
in N ew  J e rse y  or P e n n sylva n ia  or in the S tate  loans 
o f eith er o f said  S tates or the U n ited  S tates  to be 
held  upon the tru sts o f th is m y w ill. T he net in -
come a ris in g  from  such investm ents to be p aid  over 
to m y said  children M a ry  C. G illespie, Joseph 0 .
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C u th bert Jr., A lle n  C uthbert and H en ry C. C uthbert 
in  equal fifth  p a rts  and to m y gran d d au gh ter M a ry  
R ue and m y daughter-in-law  L u cy  C. C uthbert in 
equal tenth p a rts  durin g all the term s of th eir n atu ral 
lives resp ectively , and so th at neith er the p rin cip a l 
or incom e of m y estate shall be liable to attachm ent 
fo r  the debts or engagem ents o f an y of m y said  chil-
dren or said  gran dchild  or daughter-in-law , or th eir 
descendants.

N IN T H . U pon the death of m y daughter-in-law  j q  
L u cy C. C uthbert, her share of income in  m y estate 
shall go to m y gran d d au gh ter M a ry  R ue fo r  her 
life  under the sam e tru sts  and conditions as a fo re -
said.

U pon the death of an y o f m y sons or d au gh ter or 
gran d d au gh ter M a ry  R ue lea v in g  a w ife  or husband 
su rv iv in g  them, one-third o f the income so as a fo re -
said  m ade p ayab le  to said  descendant shall th ere-
a fte r  be p aid  to such su rv iv in g  w ife  or husband fo r  
life , and the rem ainder of said  incom e shall be p aid  
to the child or children o f such descendant, i f  any, 
d u rin g the life  o f such ch ild ren ’s su rv iv in g  parent. In  
case such son or d au gh ter or gran d d au gh ter M a ry  
R ue so d y in g  should leave no w ife  or husband to 
su rviv e  them, also a fte r  the death o f an y such su r-
v iv in g  w ife  or husband, I  g ive, devise and bequeath 
th at fifth  p a rt of the share o f the income of m y estate 
so as a fo resaid  held in tru st fo r  such son, daugh ter 
or gran d d augh ter, M a ry  R ue fo r  life , to a ll and 
e v e ry  the child or children of such deceased son, o q  
d au gh ter or gran d d au gh ter M a ry  R ue who m ay be 
liv in g  a t the tim e of the death o f such p aren t in 
equal p a rts  and sh ares, d u rin g  th eir respective lives 
to be p aid  to them  b y  m y said  T ru stees upon th eir 
own receipts only and so that the said  cap ita l and 
incom e shall not be subject to the debts, control or
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engagem ents o f m y grandchildren. P R O V ID E D  
how ever, th at in case a n y  o f m y said  children or 
gran d d au gh ter M a ry  R ue should die without* le a v -
in g -a n y  child to* su rv iv e  them, then upon the death 
o f the survivin g, husband or w ife , i f  any, th at share 
or fifth  p a rt o f the incom e o f m y estate w hich w as so 
held in tru st fo r  the life  o f such decedent shall be p aid  
by m y T ru stees to m y s u rv iv in g  children, and1 the 
issue o f an y o f m y children who m ay be then- dead 

10  le a v in g  issue, in such p a rts  and shares and fo r  such 
estates th at the num ber o f su rv iv in g  children shall 
be added to the num ber o f those then dead leav in g  
issue, and those liv in g  shall each take one fra ctio n -
al share o f incom e correspond ing to the w hole mum-
m er thus form ed and the issue o f m y deceased chil-
dren shall to geth er take the fraction al; share o f im  
come that* w ould h ave ap pertain ed  to th eir deceased 
parent i f  then liv in g , fo r  and d u rin g  th eir respective 
lives. M y intention being to g iv e  an equitable life  

20  estate  in one-fifth p a rt o f the incom e o f a ll m y re -
sid u a ry  estate  to each o f m y sons Joseph O. Cuth- 
bert J r , A llen . Cu'thbert and* H e n ry  G. G uthbert and 
to  m y d au gh ter M a ry  C. G illesp ie and m y grand- 
d au gh ter M a ry  R ue subject to the tru s ts  and condi-
tions above set fo rth  w ith  rem ainders o ver a fte r  
th eir death as above lim ited to  m y gran dchildren  fo r  
life  M a ry  R u e ’s sh are o f incom e to b e d ivided equal-
ly  w ith  h er m other so lon g  as the la tte r  m ay live.

T E N T H . U pon the death o f a lb  m y  son s and 
d au gh ter and g ran d d au g h ter M a ry  R ue above nam ed 
and th eir su rv iv in g  husbands and w ives, also a fte r  
the death  o f a ll the children o f the first gen eration  o f 
m y said  sons, d au gh ter and gran d d au gh ter M a ry  
R ue, the tru sts  h ereby created  shall ceasey and the 
T ru stees o f th is m y w ill o r  th eir successors in office 
shall p art, d ivide and d istrib ute all the residue o f the
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cap ita l o f m y estate to and am ong the la w fu l g ra n d -
children o f m y  said  sons, daughter: and gran d d au gh -
ter M a ry  R ue absolutely  in the shares and p ro p o r-
tions above directed  respectin g the incom e clear o f 
fu rth e r tru sts, p er stirp e s and not p e r  capita.

E L E V E N T H . In  case m y T ru stees  shall find it 
n ecessary  to m ortgage a n y  p a rt o f m y estate in 
ord er to ra ise  m oney and p a y  off and disch arge an y 
m ortgages a lre a d y  thereon and w hich m ay be called  
in b efore sufficient sales of rea l estate can be m ade 10 
to p a y  them, th ey m ay g iv e  and execute an y such 
m ortgages and bonds on an y  o f m y rea l estate in 
th eir d iscretion  as m ay be so required, and w ith  
like e ffect to secure the lender of such m onies as I  
could do in m y lifetim e.

T W E L F T H . M y said  T ru stees m ay also la y  out 
an y tra cts  or pieces o f land th at I  m ay ow n w ith  
such streets, a lleys or avenues as th ey  m ay find de-
sirable to develop town or v illa g e  sites or p lots and 
to  fa c ilita te  sales o f lots therein, w ith  pow er to them  20 
to d edicate such streets to public use and to grad e 
and la y  down sidew alks upon th e m ; to square and ad-
ju s t  lines o f p ro p e rty  w ith  ad jo in in g  ow ners and 
m ake exchanges o f lots or p a rts  o f lots in  ord er to 
im prove the va lu e o f m y estate at th eir discretion.

T H I R T E E N T H . In  case an y one or m ore o f m y 
said  E xecu to rs and T ru stees should die, resign  th eir 
offices, or decline to accept the same, then I  re -
quest m y rem ain in g and continuing T ru stees or 
T ru stee  to jo in  w ith  m y children and gran dch ildren  30 
who are a t th at tim e entitled  to receive the income 
of m y estate in selecting a  new  E x e cu to r  and T r u s -
tee to fill the p lace or p laces o f such who m ay die, 
resign  or decline said  office, as often  as the sam e 
shall h a p p e n ; so as to keep up the num ber o f three 
T ru stees a t a ll tim es. A n d  such appointm ent b y
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them  or a  m a jo rity  o f them  the said  continuing T r u s -
tees added to  a  m a jo r ity  o f m y said  children and 
gran dch ildren  then entitled  to receive the incom e of 
m y estate  w hen m ade in w ritin g  d u ly  signed and 
filed in the Offices of the S u rro g a te  o f Cam den 
C ounty, N ew  J erse y , and the R e g iste r  o f W ills  in 
P h ilad elp h ia , attested  b y  a certificate o f th eir ac-
know ledgm ent before a N o ta ry  P u b lic  or M aster in 
C h an cery o f N ew  Jersey, shall constitute a sufficient 

10 and v a lid  investm ent o f the E xecu to rs and T ru stees 
so appointed w ith  the title , estate, and pow ers h ere-
in  g iven  to  m y o rig in al E xecu to rs and T ru stees.

F O U R T E E N T H . A s  I  am  v e r y  averse to lit ig a -
tion,- and g re a tly  desire th at m y children and de-
scendants who m ay be interested in m y estate under 
this m y w ill shall fu lly  acquiesce in its p rovision s 
fo r  th eir benefit w ithout an y contest at law  or oth er-
w ise resp ectin g  th eir righ ts in m y estate N O W  I  
h ereb y declare th at it is m v w ill and intention that 

20  i f  an y p erson  nam ed in this m y w ill or designed to 
tak e an y  portion  o f m y estate under it shall d is-
pute or contest at law  the in terp retatio n  o f its  p ro -
vision s m ade b y  the m a jo rity  of m y Trustees, or 
shall attem pt to set m y w ill asid e or an y p a rt o f it, 
such person  or persons shall fo r fe it  and lose all 
claim s to such p a rt o f m y estate as th ey m ay sue 
fo r  and recover.

F IF T E E N T H . I t  is m y w ill and I  do d irect th at 
no claim  shall be m ade b y  m y E xecu to rs a g a in st any 

30 o f m y children  fo r  m onies advan ced  b y  me to them  
in  m y lifetim e, and I  h ereby cancel a ll such debts 
and obligation s held  b y  or ow in g to me b y  m y ch il-
dren. P ro v id ed  h ow ever th at an y notes w hich m ay 
be endorsed b y  me as an accom m odation to m y sons 
in m y lifetim e, and w hich b y  reason o f such endorse-
m ent m y E x ecu to rs  m ay be obliged to p ay, shall be
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a  ch arge a g a in st the share of such sons or son and 
be refun ded out o f his share of the income of m y 
estate.

S I X T E E N T H . U pon the decease o f a ll the ch il-
dren of an y one of them  m y sons Joseph 0 . C uth-
bert Jun ior, A lle n  C uthbert and H e n ry  C. C uthbert, 
also o f m y d au gh ter M a ry  C. G illesp ie and o f m y 
gran d d au gh ter M a ry  R ue lea v in g  issue to su rvive 
them  m y said  grandchildren, I  authorize m y T r u s -
tees to set ap art the proper share o f the ca p ita l o f j q  
m y estate w hich m ay ap p erta in  to the children  of 
such deceased gran dchildren  o f m ine, and to assign  
and con vey the said  share o f cap ita l to them  abso-
lutely . A n d  so on as often  as the sam e case shall 
happen.

S E V E N T E E N T H . I  revoke all w ills  h eretofore 
m ade b y me and declare this only to be and contain 
m y la st w ill and testam ent.

In  T E S T I M O N Y  W H E R E O F  I  have set m y hand 
and seal hereunto th is fifteenth  d ay  o f J u ly , in  the oq  
y e a r  o f our L o rd  One T housand eight hundred and 
eighty-seven. (1887).

J . Og de n  C u t h b e r t . (seal)

T h e above and fo re g o in g  w ritin g  or thirteen  pages 
of p ap er w as d u ly  signed and declared b y  the said  
Joseph O gden C uthbert the testa to r as and fo r  his 
la st w ill and testam ent in the presence o f us, who in 
his presence and th a t of each other and at h is re-
quest h ave set our hands hereto as w itnesses. 30 

Geo . F r e s c o l n , 21 N. 7th St. P h ilia .
J o h n  L i t t l e , 21 N. 7th St. P h ilia .
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B R IE F  OF RESPONDEN T, CAM DEN SA F E  
D EPO SIT AN D  TR U ST COM PANY, 

TRU STE E

The respondent, Cam den S a fe  D eposit and T ru st 
Com pany, one o f the tr u s te e s  an der the la st w ill 
and testam en t:o f Joseph O gden C uthbert, deceased, 
com plainant below, filed its b ill in the C ourt of C han -
cery  p ra y in g  th a t the C ourt p ro p erly  in terp ret and 
construe the w ill o f said  decedent, and advise re -
spondent and the other T ru stees p a rticu la rly  as to 
the v a lid ity  of-said w ill or certain  p rovisions thereof, 
and, gen erally , as to the duties o f said  T ru stees in 
the prem ises.

B R IE F  ON TH E F A C T S.
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The statem ents o f fa ct as to the p arties  and p lead -
in gs and as to the w ill, and as to the pertin en t facts 
in  the case, as set fo rth  in the b rie f o f appellants, 
are  su b stan tia lly  correct, except as to the statem ent 
o f the attitude of n eu tra lity  in this ap peal on the 
p a rt  o f the respondent, Cam den S a fe  D eposit and 
T ru st Com pany, one o f the T ru stees under the w ill, 
and as to the fa cts  contained in the second, th ird  
and fo u rth  p a ra g ra p h s under the heading *1 P ertin en t 
fa cts  in the c a se ,”  p age 9 o f the b rie f, and as to  
the claim s o f the appellan ts as to the disposition  of 
the estate as set fo rth  in the table on p age 10 o f the 
brief.

The respondent, as one o f the T ru stees under the 
w ill, does not stand as a com plainant to an in te r-
pleader, and does not stand in a n eu tral position  so 
f a r  as relates to th is appeal.

A s  to those p a rts  o f the estate in relation  to which 
v a lid  life  estates still exist, the to ta l am ounting to 
the forty-n in e sixtieth s p a rt  o f the estate, it is the 
p la in  d u ty o f the respondent as one o f the T ru stees 
under the w ill to see th a t the tru sts under which they 
w ere created are fu lly  and fa ith fu lly  carried  out and 
perform ed, and th at there shall be no d ivision  o f the 
corpus o f th at p a rt o f the estate as to which there 
are ex istin g  life  estates, until those life  estates have 
ended.

The respondent does not concede th at the ap pel-
lants, holders o f present ex istin g  life  estates, are 
eith er h eirs a t  law  or n ext o f kin  o f the testato r, or 
that there is an y m erger.

In  order th at certain  p rovision s o f the “ s ix th ”  and 
“ sev en th ”  p a ra g ra p h s o f the w ill, not fu lly  prin ted  
in  appellan ts ’ b rief, m ay be brought c le a rly  and dis-
tin ctly  to the attention  o f the C ourt, th ey are herein 
set fo rth  as fo llo w s :
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1 ‘ S ixth . A ll  the rest and residue o f m y estate 

rea l and personal, I  give, devise and bequeath 
to m y E xecu tors and T ru stees above nam ed and 
the su rvivors o f them  and th eir successors in 
office th eir heirs and assign s IN  T R U S T  n ev er-
theless fo r  the fo llow in g  uses, intents and p u r-
poses, to w it;  IN  T R U S T  to rent and lease the 
rea l estate fo r  such term s and rents as th ey m ay 
deem best, and to collect and receive the said  
rents and all income derived therefrom  until the 
p ro p e rty  shall be sold or divided as h erein after 
m entioned. S aid  rents and income shall then be 
applied  to p a y in g  the in terest on m y bonds or 
obligations, and taxes, rep airs, and insurance 
on the p ro p erty  and other leg a l expenses attend-
in g  the care and m anagem ent of m y estate. The 
balance of income if  any, shall then be equally  
d istrib uted  a m o n g jn y  said children and gra n d -
d au gh ter M a ry  Rue, and h er M other L u cy  C. 
C uthbert, in such proportion s th at each of m y 
children shall receive one-fifth p art, and the said 
M a ry  R ue and L u c y  C. C uthbert shall each re -
ceive one-tenth p a rt  o f said  net balance of in-
come in q u a rterly  portions and d u rin g th eir re -
spective lives. * * # * 99 

‘ ‘ Seventh. I  d irect m y trustees to sell a ll m y 
rea l estate at such tim es and in such p a rts  and 
portion s and fo r  such p rice or prices and either 
at public or p riv ate  sale as they or a m a jo rity  of 
them  m ay deem m ost conducive to the best in -
terests o f a ll m y children and grandchildren. 
A n d  fo r  th is purpose I  g iv e  to them m y said  
T ru stees and the m a jo rity  o f them  and th eir 
successors in office fu ll pow er and au th o rity  to 
execute and d eliver all such deeds, conveyances 
and assurances in the law  as m ay be requisite
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to vest a  p erfect title  in fee sim ple to the land 
an d  estate so sold in the p urch asers th ereof clear 
o f a ll the tru sts  and lim itation s in this m y w ill, 
and also clear o f all encum brances, so that no 
p u rch aser shall be responsible fo r  the ap plica-
tion o f the purchase m oney a fte r  paym ent there-
o f to the said  T ru ste e s .”

Grounds o f Appeal.

The grounds o f appeal a lleged b y  the appellants 
are as follow s, v i z :—

A . T he re fu sa l to a p p ly  the doctrine o f m erger.

B . T he re fu sa l to d istrib ute so much o f the corpus 
as w as affected  b y  the in testacies in the w ill.

C. T he requirem ent th at even the income from  
these in testate portions o f the estate should be w ith -
held from  distribution  u n til the w in din g up o f the 
w hole estate.

In  the discussion o f the law  re la tin g  to the case, 
we w ill consider the case w ith  referen ce to these 
three heads.

B R IE F  ON TH E L A W .

Doctrine o f M erger not Applicable.

The appellan ts contend th at th e-h old ers o f the 
va lid  life  estates are also entitled to take an estate 
in fee in the corpus, as h eirs-at-law  and next o f kin
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of the testator, Joseph O gden C uthbert, and th at 
the estates o f the life  tenants are m erged in the la rg e r  
estate in fee, and that, th erefore, a considerable p o r-
tion o f the corpus o f the whole estate has become 
ripe fo r  im m ediate distribution. The respondent 
in sists th at this contention cannot be sustained fo r  
the fo llo w in g  re a so n s:

3 * T h a t the legal estate is in the Trustees.

2. T h a t the appellants, holders o f the va lid  life  
estates, are not h eirs and n ext of kin o f the testator, 
Joseph O gden C uthbert, and, therefore, cannot claim  
any in terest in his estate as such.

3. T h a t as the legal and equitable estates are not 
united in the sam e person, there is not and cannot 
be a m erger.

1. The Legal Estate is in the Trustees.

T he learned V ice-C h an cellor found (S . of C., page 
88,1. 12), th at “ the legal title  o f the corpus is vested  
in the T ru stees fo r  a ll la w fu l purposes of the tr u s t .’ ’ 
I f  we read  the sixth  and seventh p a ragrap h s o f the 
w ill (S . o f C., p ages 135, 13G and 13 7), we m ust a r -
rive at the conclusion th at it  is not possible fo r  the 
legal title  to vest in anyone else. B y  the term s of the 
devise and bequest contained in the sixth  p a ra g ra p h  
o f the w ill, the rest and residue o f the estate, real and 
personal, w as devised and bequeathed to the testa -
tor ’s executors and tru stees and the su rvivors qf 
them, and th eir successors in office, th eir heirs and 
assigns, in tru st, nevertheless, fo r  the-uses, intents 
and purposes set fo rth  in the w ill.
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W e find, th erefore, b y  the exp ress term s o f the w ill 
itse lf  th at the entire residue of the estate  w as speci-
fica lly  g iven  to the T ru stees in fee. The T ru stees 
w ere directed to rent and lease the rea l estate fo r  
such term s and rents as th ey m ight deem best and 
to collect and receive the said  rents and a ll income 
derived  th erefrom  until the p ro p e rty  should be sold 
or divided, as in such w ill provid ed  fo r. S a id  rents 
and income w ere directed to be applied  to p a y in g  the 
in terest on the te s ta to r ’s bonds or obligations, and 
taxes, rep a irs  and insurance on the p ro p erty  and 
other legal expenses atten din g the care and m anage-
ment o f his estate. B y  the seventh p a ra g ra p h  o f the 
w ill, there w as an absolute direction  to sell a ll of 
the te s ta to r ’s real estate. T he n ecessary  result, 
th erefore, a ris in g  from  the p rovision s o f the w ill, 
which we h ave ju st re ferred  to, is that even i f  by 
the exp ress term s o f the w ill itse lf, the legal title  in 
fee o f the corpus o f the estate h ad  not been specifi-
ca lly  bequeathed and devised to the T ru stees, still the 
T ru stees w ould have held the leg a l title  to the entire 
corpus o f the estate.

In  the case o f Crane and B o lles, E xecuto rs, vs. 
B o lles , 49 E q. 373, it  w as h e ld :

“ 1. W h ere a w ill im p erative ly  required the 
executors th ereof to sell rea l estate in fee a fte r  
a short tim e, and d u rin g  th at tim e to control the 
p ro p erty  b y  leasin g  it, collecting the rents, p a y -
in g  the taxes, insurance and rep airs, and inci-
dental expenses in its m anagem ent, and m ade no 
other disposition  o f the p ro p e rty : H eld, that 
the fee w ent to the executors in tru st fo r  the p u r-
poses a fo re s a id .”
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In the earlier case of ZabrisTde vs. T he M orris and 
E s se x  R ailroad Co., 33 E q. p age 22, affirmed in 34 
E q. p age 282, it  w as held :

“ A  tru st to sell or im prove lan d s; to in vest 
and re-invest the proceeds; to collect rents and 
in co m e; to p a y  taxes, assessm ents, com m issions, 
and other annual expenses and ch arg es; to p a y  
over the net income, and to divide the estate, 
vests a fee sim ple title  in the designated tru s-
tees, not lim ited to the lifetim e of the d o n or’s 
children, which tru st descends to the heir at com-
mon law , the eldest son of the su rv iv o r o f the 
trustees, and his contract to sell lands o f the es-
tate  m ay be specifically en forced .”

In each o f the two cases la s t  above cited, it w as 
held that in ord er that the tru sts  created b y  the w ill 
should be fu lly  carried  out, it w as n ecessary th at the 
T ru stee  should have an estate in fee, n otw ith stan d-
ing the fa c t th at b y  the form  of the w ill itse lf, the 
title w as ap p aren tly  g iven  to others, and it w as ac-
cord in gly  decreed that the T ru stee  had such title  in 
fee.

B u t the appellants contend th at the T ru stees have 
only a d ry  tru st and only such title  to the p ro p erty  
as enables them to c a rry  on the tru st and th at th ey 
do not hold a fee. The auth orities cited b y  appellants 
to sustain  this claim , H opping vs. Gray, 82 N. J. E q. 
502, and 9 Cyc. 208-213 are not in  point.

In  H opping vs. Gray, cited supra, the T ru stees did 
not have the legal title , nor did the legal title  ever 
vest in them , th ey m erely  h avin g  a naked pow er of 
sale and lease (see opinion, p age 504), w hile in the 
case at b ar the legal title  vested  in the T ru stees at 
the death of the testato r b y  express devise and be-
quest under the w ill (C ase, p. 135, pars. 5 to 10), and
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therein  lies the distinction. In  the H oppin g case, 
tw o estates m et in one and the same person, to w it, 
an equitable life  estate in 1/3 o f the whole, and a 
leg a l estate  in an undivided 1/9 o f the whole, resu lt-
in g  in a m erger and operatin g  to g iv e  a  fee sim ple 
title  to the heir in 1/9  o f the lands in question.

Counsel fo r  the appellan ts is ev id en tly  under a 
m isapprehension as to w h at a d ry  tru st is. I f  there 
can be any question as to w hat is an active and w hat 
is  a p assive  or d ry  tru st, this question m ust neces-
sa rily  be com pletely elim inated b y  an exam ination of 
the case o f Cooper vs. Cooper, 36 N. J . E q. p age 121, 
also b y  an exam ination o f the definitions o f an active 
tru st and o f a d ry  tru st contained in 39 Cyc. p ages 
213 to 215, and 39 Cyc. p ages 219 to 220. C e rta in ly  
the duties o f the T ru stees under the w ill in question, 
as in Cooper vs. Cooper, supra, in volve confidence, 
d iscretion  and active duties. In  both cases, the testa -
to r g ave  the litig a n ts  the incom e on a certain  share 
fo r  l ife  and nothing m ore. In the C ooper case, the 
testa to r m ade no disposition  o f the rem ainder, w hile 
in the presen t case, the testa to r attem pted to  dispose 
o f the rem ainder, but failed . W e subm it th at the 
v e r y  n atu re o f the duties o f the T ru stees in the case 
at b ar are such th at it is im possible to construe the 
tru st to be other than an active  tru st. The case of 
Cooper vs. Cooper, s u p r a , is cited w ith  ap p ro val in 
tw o recent N ew  J e rse y  cases dealin g w ith  the subject 
o f d ry  and a ctive  trusts.

Suprem e Lodge K . P . vs. R u tzler, 100 A tl.
189;

P olkow itz vs. N ash, et ad., 100 A tl. 564;

and to the sam e effect see R osenbaum  vs. G arrett, 
57 N. J . E q. 186.

C o u n s e llo r  appellan ts also contends that, in  an y



B r ie f  o f R espondent 9

event, the title  o f the T ru stees m ust be subordinated 
to the in terests  of the cestuis* qui trustent in  h o stility  
to whom  th ey have no r ig h t to assert it; and again  
re fers  to the case o f H opping vs. Grag, but we subm it 
again  th at the C ourt pointed out in th at case th at 
there w as no specific devise or bequest o f the fee to 
the T ru stees under the w ill, but only a naked pow er 
o f sale, the legal title  descending to  the heirs, and 
that it w as upon th at ground alone th a t the C ourt 
w as able to ap p ly  the doctrine o f m erger.

W e resp e ctfu lly  subm it th at the holding o f the 
title  b y  the T ru stees is not in h o stility  to the interests 
o f the cestuis qui trust ent, but on the con trary, the 
title  is held b y  the T ru stees upon the tru sts  created 
b y  the testa to r fo r  th eir benefit, advan tage and sup-
port.

2. The Appellants, Holders o f the Valid L ife Estates, 
Can Claim no Title as Heirs and Next o f K in o f 
Joseph Ogden Cttthbert.

It  w as p ro p erly  held b y  the learned V ice-C h an cel-
lor th at at the death o f the testator, the equitable 
title  to the corpus o f his res id u a ry  estate  passed  to 
liis fou r children and a grandchild , in  equal shares, 
subject to the operation  o f a ll la w fu l p rovision s of 
the w ill re la tin g  to the tru st fo r  the m anagem ent of 
the estate and distrib ution  o f the net incom e there-
from  (S. o f C .r p ag e  81, 1, 26). A ll  o f the children 
o f the testa to r being now deceased, the equitable title  
to  th eir respective shares o f the corpus o f the resid -
u a r y  esta te  has becom e vested  in th e ir  respective 
executors or adm in istrators, fo r  the testa to r h avin g 
directed the conversion o f a ll of his rea l estate, the
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entire residue o f the estate m ust be regard ed  as 
person al p ro p erty  and m ust be d istributed  as such.

Crane and B olles, E xecutors, vs. B o lles, 49 
Eq. p age 373;

A ckerm an vs. Ackerm an, 81 Eq. pp. 437, 442.

Those portions o f the estate o f Joseph O gden 
C uth bert as to which there is an in testacy  m ust nec-
e ssa rily  go to such persons as w ould have been en-
titled  to receive the sam e at the tim e o f his decease. 
T he only heirs and n ext o f kin o f Joseph Ogden 
C uthbert w ere his fo u r children, who su rvived  him, 
and his gran d d augh ter, M a ry  C. Rue, a dau gh ter of 
a deceased son.

N ot one o f the appellants in this case has an y righ t 
to claim  an y p a rt o f the estate o f Joseph Ogden 
C uthbert, either in the ca p a city  o f an heir-at-law  
or n ext o f kin, fo r  they are children o f his heirs-at- 
law  and n ext o f kin who w ere liv in g  at the tim e o f his 
decease, and under no circum stances can th ey claim  
directly an y p a rt or share in his estate, either as 
heir-at-law  or n ext o f kin.

F u rth e r, i f  the appellan ts w ere the next o f kin of 
the decedent, th ey w ould not hold an y real title  to the 
personal estate o f which he died in testate and w ould 
have no stan d in g in an y C ou rt o f L a w  or E q u ity  to 
m aintain  an action fo r  the reco very  o f-p ro p erty  be-
lon gin g to the decedent.

In  th e case o f  Buchanan vs. Buchanan, 75 E q. p. 
274, this C o u rt held that

“ 1. T he n ext o f kin o f a  decedent h ave no 
stan din g in a court o f law , or eq u ity  to m aintain  
an action fo r  the reco ve ry  o f p ro p erty  alleged 
to belong to the estate o f th eir decedent. Such 
actions can be brought only b y  the d u ly  ap -
pointed p erson al rep resen tative  o f the de-
ceased. ”

y
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3. There Can Be N o Merger.

W e h ave c lea rly  shown th at the leg a l title  to the 
corpus o f the estate is in the T ru stees. W e have 
also c le a rly  shown th at the equitable title  of the one- 
fifth  p a rt o f the corpus o f the estate is  in  M a ry  C. 
Rue, and th at the equitable title  of the four-fifths 
p a rt o f the corpus o f the estate is in the executors 
or ad m in istrators o f the fo u r deceased children of 
Joseph O gden Cuthbert.

T he appellan ts hold va lid  equitable life  estates in 
a portion  o f the estate o f the decedent. The rule is 
w ell established that “ w here the legal and equitable 
estates are united in the sam e person, the equitable 
estate is m erged in the. legal, ’ r but in  the case at b a r 
the equitable and the legal estates do not and cannot 
unite in the sam e person, and, th erefore, there can 
be no m erger. I t  w as the declared intention of the 
testato r, as expressed b y  his w ill, that the tru st es-
tates created  fo r  the benefit of the appellants should 
continue in fu ll force  and effect throughout th eir re -
spective lives, and th at the leg a l title  o f the estate 
from  the incom e of w hich these appellan ts receive 
the benefit, should rem ain absolute in the trustee.

U n d er the conditions existin g in th is case, w e re -
sp ectfu lly  subm it th at there can be no m erger and 
that the life  estates, as created b y the w ill, m ust 
hold va lid  d u rin g  the lives o f the respective life  
tenants.

B. Distribution o f Corpus o f 
Intestate Property.

T he appellan ts in sist th at the corpus o f those p a rts  
of the estate as to w hich there w as an in testacy  and
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as to w hich  there are now  no v a lid  life  estates out-
standing, shall be distrib uted  im m ediately.

These shares am ount in the a g g reg a te  to the 
eleven-sixtieths p a rt o f the estate. Som e o f the 
p arties  in in terest in the estate are of the opinion 
that such a d istrib ution  at this tim e would be in ju r-
ious to th eir in terests.

W e resp e ctfu lly  subm it th is question fo r  the deci-
sion o f th is C ourt, w ith  the assurance that i f  such a 
distribution is ordered at this tim e, we shall endeavor 
fu lly  to c a rry  out such order.

C. Distribution o f Income on 
intestate Property.

W e believe that the income from  those p a rts  o f the 
estate as to which there w as an in testacy, and as to 
which there are now no va lid  life  estates outstand-
ing, should be d istrib uted  im m ediately.

W e th erefore subm it that the legal estate is in the 
T ru stees and that the appellan ts holders o f the va lid  
life  estates are not heirs and next o f kin of the testa -
tor, Joseph O gden C uthbert, and cannot claim  any in-
terest in his estate as such, that the tru st created un-
der the w ill is an active and not a p assive  or d ry  tru st 
and that, as the legal and equitable estates are not 
united in the same person there is not and cannot be a 
m erger; and fu rth e r we subm it to this C ourt the 
question  as to a  present d istribution  o f those p arts  o f 
the estate as to which there w as an in testacy  and 
also as to which there a^e now no valu ed  life  estates 
o utstan d in g; and ask that an im m ediate distribution  
be ordered o f the income, on those p a rts  o f the estate
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w here there is an in testacy and now no valued life  
estates outstanding.

R e sp e ctfu lly  subm itted,

G R O V E R  C. R IC H M A N , 
W IL L I A M  D. L I P P I N C O T T , 

Counsel fo r  Com plainant- 
R espondent.
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B R IE F  ON TH E FACTS.

On  A ppe a l . 
B r ie f  o f  A ppe l l a n t s .

Parties and Pleadings.

S u it w a s brough t in C h an cery b y  the three 
tru stees actin g  under the w ill o f Joseph Ogden 
C uthbert, settin g  fo^th th at certain  g ifts  in  the w ill 
w ere claimed. to offend the R ule again st p erpetu ities, 
and seeking directions touching the adm inistration  
o f th e testam en tary  trust. A ll  persons interested 
w ere m ade p a rties  defendant, a  num ber of whom  an-
sw ered the bill.

O f these an sw erin g defendants, M a ry  and John 
R ue and R ebecca and T . Sherm an B orden,— the w ife , 
in  each case, a present, the husband a  prospective,
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life  tenant under the w ill,— assum ed the position  
th a t although in valid ities  m ight ex ist in  the w ill, the 
p resen t adm in istration  o f the estate w as v a lid  and 
should be perm itted  to continue. S . o f C. pp. 50-55.

A n o th e r group  o f defendants, H annah E b ert, 
E liza b eth  C. Bow den, T . P e rc iv a l C uthbert, E d g a r  
G. C uthbert, Jam es B la ir  C uthbert, and B ro ad w a y  
T ru s t  Com pany,— all (except the T ru st Com pany, an 
assignee o f Jam es B la ir  C u th b ert), life  tenants under 
the w ill,— claim ed in th eir answ ers th at the in v a lid i-
ties in  the w ill th rew  open a  certain  portion  o f the 
estate to im m ediate distribution. S . o f C. p. 40.

A  counter-claim , filed b y  E d g a r  G. C uthbert, Jam es 
B la ir  C uthbert, and B ro a d w a y  T ru st Com pany, not 
on ly claim ed the rig h t to a  d istrib ution  o f so m uch o f 
the estate affected  b y  the in testacies re fe rre d  to, but 
fu rth e r  a lleged  th at the testam en tary  disposition  of 
the res id u a ry  fee b ein g in va lid  and no estate (save 
the leg a l title  o f the tru stees), in terven in g  betw een 
this rev e rsio n a ry  fee  and the life  estates o f a  num ber 
o f  the beneficiaries, a  m erger o f these life  estates in 
so much o f the fee  as descended to each life  tenant 
resulted , and entitled the respective beneficiaries to 
an  im m ediate d istrib ution  pro tanto  o f the corpus.
S . o f  C. p. 41.

T he litig a tio n  in the C o u rt o f C h an cery  thus as-
sum ed the form  o f a  co n tro versy  betw een tw o group s 
o f defendants, the com plainant tru stees ta k in g  no 
p a rt  therein, b u t stan d in g as com plainants to  an 
interp leader.

T he C o u rt below  ad ju d ged  the existence o f the 
in v a lid ities  re fe rre d  to  in the p lead in gs, but denied 
th a t an y  m erger had occurred, or th at an y  portion  
o f  the w hole estate could be taken fo r  the purpose 
o f d istribution. I t  held th at the w hole estate w hether 
testa te  or in testate  p ro p e rty  m ust rem ain in  the
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hands o f the tru stees w hile an y p a rt  th ereof rem ained 
v a lid ly  subject to the testam en tary  tru st. F u rth e r, 
the C o u rt declined to allow  distrib ution  even of the 
incom e accru in g to the tru stees upon the intestate 
portion s o f the estate, but required  a  h o ard in g  of 
th is income b y  the tru stees— “  to accum ulate un til the 
(whole o f) said  estate  is d istrib u tab le .”

F ro m  th is decision an appeal has been taken b y  a  
num ber o f  the defendants, a ll o f whom  are v ita lly  
in terested  in securin g not only a  d istrib ution  o f the 
incom e due them  as h eirs n t  law  or n ex t o f k in  on the 
in testate  portion s o f the estate, but also a d istrib u -
tion o f the corpus to w hich th ey are entitled eith er 
because o f ex istin g  in testacies, or through the opera-
tion o f the doctrine o f m erger, or both.

O f these appellan ts, H annah E b ert, Jam es B la ir  
C uthbert, E d g a r  G. C uthbert, T . P e rc iv a l C uthbert, 
L ou isa  G. H opkins, A n n a  G. B o yd , and E liza b eth  C. 
G illesp ie  (represen ted  in this action  b y  h er gu ard ian , 
the F id e lity  T ru s t  C om pan y), are a ll gran dchildren  
o f the testato r, and p resen tly  en jo yin g  life  estates 
under his w ill. v

M arg u erite  R a y  N ickerson  is a g re at-g ra n d -
daughter, who w as p rev io u sly  en jo yin g  a testam en-
ta r y  g if t  o f incom e fo r  life , but who has been com -
pelled  to fo re g o  th is because o f the C o u r t ’s decision 
hold in g her life  estate  in v a lid  and den yin g h er righ t, 
as n ext o f kin, to a  d istrib ution  o f incom e on the 
in testate  portion.

B ro a d w a y  T ru s t  C om pany, as a lre a d y  explained, 
ap p ears as assignee o f Jam es B la ir  C uthbert.

A n sw ers to this ap peal h ave been filed b y  the com -
p lain an ts, who n either oppose nor su pp ort the appeal, 
and b y the B ord en s and the R ues. T h e B ordens, 
how ever, no lon ger oppose the re lie f sought b y  these 
ap pellan ts, and h ave announced through counsel
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th eir intention o f tak in g  no p a rt in  the argum ent. 
T he R ues, w e understand, are in entire harm ony w ith  
the appeal in so fa r  as it  seeks a distribution of the 
incom e accrued and to accrue on the in testate  p o r-
tions o f the estate.

"With th is b rie f account o f the p arties  and their 
relation  to each other on this appeal w e w ill turn  to a  
discussion o f the questions o f la w  presented.

The Will.

The w ill, which: is the source o f con troversy  in this 
case, is set fo rth  in fu ll as E x h ib it C l  on p ages 133- 
142 o f the Record; I t  is epitom ized in the fo llow in g  
paragraphs,, num bered to accord w ith  the orig in al 
document. W e h ave indicated by the use o f ita lics 
and letter sym bols the d ifferen t g ifts  held in valid  
b y  the C ou rt below. C oncerning these in valid ities 
there is no dispute. The w ill provides f o r :

F ir st. T he appointm ent o f three executors and 
trustees.

Second. B equ est o f household goods.

Third. B equest o f lib ra ry  stock.

F ou rth . P ro visio n  fo r  the distribution  b y  the tru s-
tees o f variou s household articles.

F ifth . B equest o f m oney to the te s ta to r ’s daugh-
ter, M a ry  G illespie.

S ixth . G ift  o f all the rest and residue o f the estate, 
rea l and personal, to the trustees to hold in accord-
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ance w ith  the ‘tru sts  th ere in after established. T h is  
sixth  p a ra g ra p h  then proceeds to d irect the trustees 
in  the perform ance o f th eir trust. T h ey  are to rent 
and lease the rea l estate fo r  such term s and rents as 
they deem  best, to ap p ly  the income received to the 
paym ent of in terest on te s ta to r ’s bonds and ob liga-
tions, and on the variou s expenses connected w ith  
the care o f his estate. T h e balance o f the income is 
then to be distrib uted  am ong his fo u r children and 
gran d d augh ter M a ry  R ue and h er m other L u cy  
«Cuthbert, so th at eaCh o f the children receive an 
equal one-fifth and M a ry  R ue and L u cy  C uthbert 
each one-tenth. A n  option is g iven  to the three sons, 
Joseph, A lla n  and H enry, o f ren tin g certain  o f the 
te s ta to r ’s farm s. A fte r  settin g  fo rth  the conditions 
upon w hich these sons m ight hold the farm s, the w ill 

p ro ce e d s:

Seventh. ‘ ‘ I  d irect m y trustees to sell a ll m y real 
estate at such tim es and in such p a rts  and portions 
and fo r  such p rice or p rices  and either at public or 
p riv ate  sale as th ey or a m a jo rity  o f them  m ay deem  
m ost conducive to the best iiiterests o f a ll m y children 
and grandchildren  * * * .”

E ig h th .‘“ ‘U pon the receipt of any purchase m oneys 
I  d irect m y tru stees to ap p ly  the same to the p a y -
m ent and d ischarge of m y m ortgage and other debts 
as ra p id ly  as th ey can be p aid  o ff so as to release m y 
estate from  all encum brances, * * * T he n et income 
* * * to be p aid  to m y children M a ry  C. G illespie, 
Joseph 0 . C uthbert, J r., A lla n  C uthbert and H en ry 

*C. C uthbert in  equal fifth  p a rts  and to m y gran d -
d au gh ter M ary  R ue and m y daughter-in-law  L u cy  
'C. C uthbert in  equal tenth p a rts  durin g all the term  
Of their n a tu ra l lives resp ectively  and so that neither
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the p rin cip al or income of m y estate shall be liable to 
attachm ent fo r  the debts or engagem ents o f an y of 
m y said  children or said  gran dchild  or daughter-in- 
law  or th eir descendants.”

N inth. “ U pon the death o f m y daughter-in-law  
L u cy  C. C uthbert, her share o f income in m y estate 
shall go to m y gran d d au gh ter M ary  R ue fo r  her life  
under the same tru sts  and conditions as aforesaid .

“ U pon the death o f an y o f m y sons or daugh ter or 
gran d d augh ter M a ry  R ue leav in g  a w ife  or husband 
su rv iv in g  them, one-third o f the income so as a fo re -
said  m ade p ayab le  to said  decedent shall th ereafter 
be paid^to the child or children o f such decedent, i f  

"any, d urin g the life  o f such ch ild ren ’s su rv iv in g  
parent. In  case such son or daughter or gran d -
d au gh ter M a ry  R ue so d y in g  should leave no w ife  or 
husband to su rvive them ; also  (a) a fter  the death o f 
any such surviving w ife or husband , I  give, devise  
and bequeath that fifth  part o f the share o f the in -
come o f my estate so as aforesaid held  in  trust fo r  
such son, daughter or granddaughter M ary R u e fo r  
life , to the child or children o f such deceased son, 
daughter or granddaughter M ary R u e livm g at the  
tim e o f the death o f such parent in  equal p a rts  and 
shares, d u rin g th eir respective lives to be p aid  to 
them by m y said  trustees upon th eir own receipts only 
and so th at the said  cap ita l and income shall not be 
subject to the debts, control or engagem ent o f m y 
grandchildren, (b) P rovid ed , how ever, th at in  case 
any o f my said  children or granddaughter M ary R ue  
should die w ithout leaving any child to survive them , 
then upon the death o f the surviving husband or w ife, 
i f  any, that share or fifth  part o f the incom e o f m y  
estate w hich was so held in  trust fo r  the life  o f such  
decedent shall be paid by m y trustees to m y surviv-
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in  g children , and the issu e o f any o f m y children who 
may be then dead leaving issu e,”  per stirpes  and not 
per capita.

(c) Tenth. (<U pon the death o f all my sons and 
daughter and granddaughter M ary R u e above named 
and their surviving husbands and w ives; also after  
the death o f all the children o f the first generation  
o f my said sons, daughter and granddaughter M ary  
R ue, the trusts hereby created shall cease, and the 
trustees 6f this my will, or their successors in office, 
shall part, divide and distribute all the residue o f the 
capital o f my estate to and among the law ful grand-
children o f my said sons, daughter and grand-
daughter M ary R ue, absolutely in  the shares and pro-
portions above directed respecting the incom e, clear 
o f fu rth er  trusts, per stirpes and not per capita

E leven th. T he tru stees are g iven  pow er to  m ort-
gage under certain  conditions.

T w elfth . The tru stees are authorized to  develop 
the land fo r  build ing purposes.

Thirteenth. P ro visio n  is m ade fo r  the appointm ent 
o f succeeding trustees.

Fourteen th . The testa to r expresses his aversion  to 
litigatio n  and his desire th at “ m y children and de-
scendants who m ay be in terested  in m y estate under 
this m y w ill shall fu lly  acquiesce in its p rovision s fo r  
th eir benefit w ithout an y contest a t law , e tc .”

F ifteen th . The testa to r cancels an y debts or obli-
gations held b y  him  again st his children.

(c) S ixteen th . “ U pon the decease o f all the chil-
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dren or any one o f them o f m y sons Josep h  C. C uth-
bert, Jr., A lla n  C uthbert and H enry C. Cuthbert, also 
o f my daughter M ary C. G illespie and o f m y grand-
daughter M ary R ue, leaving issu e to survive them  
m y said grandchild fen, I  authorize my trustees to 
set apart the proper share o f the capital o f my estate  
w hichm ay appertain to the children o f such deceased  
grandchildren o f m ine, and to assign and convey the 
said share o f capital to them absolutely. A n d  so on 
as often  as the same case shall h a p p en .”

C oncerning these g ifts  it w as held th a t:

(a) O ffends the rule again st perp etu ities because 
it is m ade to ve st a t the death o f a  su rv iv in g  spouse 
who is not identified as in esse  at the te s ta to r ’s death. 
S . o f C. p. 84, l. 15.

(b) Is in valid  fo r  the sam e reason. S . o f C. p. 87, 
1. 5.

(c) In volves conflicting g ifts  o f the res id u a ry  es-
tate, both lim ited on the sam e contingency, the death 
o f m em bers o f the second generation, and an even 
p lain er vio lation  o f the R ule. 8. o f C. p. 81, l. 5 ; S. 
o f C. p. 87, l. 22.

These in valid ities being established b y  the C o u r t ’s 
decision and undisputed on appeal we now  proceed 
to consider the problem s w hich they create w ith  re -
g a rd  to the adm inistration  o f the estate.

Pertinent facts in the case.

A  few  fa c ts  o f fam ily  h isto ry  m ust first be stated. 
O f the first five takers under the w ill the gran dchild
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M a ry  R ue alone su rvives. M a ry  C. G illespie and 
A lla n  C uthbert died leavin g  no su rv iv in g  spouses, 
but leav in g  children who are now life  tenants under 
the w ill. Joseph Ogden C uthbert I I  le ft  a  w idow , 
now M rs. G uerin, but no children. H en ry  C uthbert 
le ft  a w idow , K a th arin e, and three children, a ll life  
tenants a t the present time. See C h art on p age 10.

T he situation  is sim plified by the circum stance that 
the testam en tary disposition of the estate follow ed 
closely the order of succession established b y  our 
in testate law . So th at those who are now life  tenants 
under the w ill are  also entitled to take as h eirs at 
law  and next of kin. The learned V ice-C h an cellor 
has fu rth e r pointed out that the distinction betw een 
rea l and person al p ro p erty  is not involved inasm uch 
as h eirs  and n ext o f kin  are identical. S . of C. p. 81, 
l. 22.

T h is double in terest— as h eirs of the fee and ten-
ants fo r  life  in the sam e p ro p erty— results, as we 
argu ed  below, in a m erger of the two estates. T h is 
m erger operates to w holly extinguish  the lesser 
estate, the estate fo r  life , leav in g  the life  tenant 
vested  w ith  a fee  sim ple.

T h is fee in each in d ivid u al case is fu rth er in-
creased in q u an tity  b y  the in testacy resu ltin g  from  
the in valid ities in  the w ill w hich are indicated on the 
ch art below. I t  has resulted  th at a considerable p o r-
tion— tw o-thirds— of the fee of the whole estate has 
passed, un restricted  b y  any va lid  testam en tary act, 
to the heirs and n ext o f kin, w hich portion  of the 
estate is ripe fo r  im m ediate distribution.

O ur claim  is illu strated  in the fo llo w in g  chart 
w hich shows a t a glance the deceased and su rviv in g  
beneficiaries, the portions o f the estate on which they 
w ere d raw in g income at the tim e of suit, and on the 
rig h t the presen t status o f th eir respective interests.
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T A B L E  O F  C U T H B E R T  F A M I L Y  S H O W IN G  
S H A R E S  O F  T H E  C O R P U S  N O W  B E IN G  
E N J O Y E D  B Y  P R E S E N T  L I F E  T E N A N T S  
A N D  T H E  D IS P O S IT IO N  C L A IM E D  F O R  
S U C H  S H A R E S .

I. Ma b y  C. Gi l l e s pi e  (D eceased)
E lizab eth  G illespie— (1/15)
A n n a G. B o y d — (1/15 ) M erger 1/5
G eorge C. G illespie— (1/15 )

II. Ma b y  C. R u e — (1/5) V a lid  and subsisting
(N ine children) X/5

III . J o s e ph  Ogd en  Cu t h b e b t  I I  (D eceased)
E liz a  G uerin  (w idow ) V a lid  and subsisting 

1/15  1/15
(No children) In testacy— 2/15.

IV . A l l a n  Cu t h b e b t  (D eceased)

H annah E . C uthbert— (1/20) \

E d g a r  G. C uthbert— (1/20) )
Joseph 0 . C uthbert I I I  (D eceased)

M argu erite  R a y  C uthbert (1/60) ) In testacy  
C harles W aldon C uthbert (1/60) ! 1/20 
G lad ys Josephine C uth bert (1/6 0 ))

V . He n b y  C. Cu t h b e b t  (D eceased)
K a th arin e  Cuthbert (w id ow )— 1/15  V a lid  and

J. B la ir  C uthbert— (2/45)
E lizab eth  C. Bow den— (2/45) M erger— 2/15.
T . P e rc iv a l Cuthbert— (2/45)

R ip e fo r  d istribution— (2/3)
P re se n tly  unripe— (1/3)

W h erev er a  m erger is found noted above, the life  
estate affected  w as va lid  under the w ill, but the re- r  
m ainders lim ited a fte r  it  w ere invalid , and the f e e j ^ “  
guished his life  tenancy. The r ig h t to im m ediate dis- 
tribution  follow s.

L ou isa  H opkins— (1/20) M erg er 3/20

subsistin g 1/15
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Grounds o f appeal.

T he p reju d icia l errors of w hich we com plain m ay 
be sum m arized under three h e a d s :

A .  T he re fu sa l to ap p ly  the doctrine o f m erger.

B . The re fu sa l to distrib ute so much of the corpus 
as w as affected  b y the in testacies in the w ill.

C. T he requirem ent that even the income t o m  
these intestate portions o f the estate should be w ith -
held from  distribution un til the w in din g up of the 
w hole estate.

A  little  fu rth e r  explanation  of these erro rs is 
needed before w e proceed to a  discussion o f the law .

A . W e contended at the final h earin g  th at there 
w as at law  no v a lid  outstanding estate under the w ill 
in  an y of the presen t life  tenants (exclud ing M ary  
R ue whose tenancy is follow ed b y the adm ittedly 
v a lid  life  estates o f h er ch ild ren ), but that in  each 
case the life  in terest had m erged in the gre ate r fee  
descended upon such life  tenant. I t  fo llow s fro m  
these prem ises th at an im m ediate d istribution  should 
have been ordered o f so much of the estate as w as 
affected  b y  this m erger. T h is  errC r is re fe rre d  to in 
p a ra g ra p h  (a) o f our p etition  o f appeal, 8. o f  C .p .  6.

B . In  an y event, w e contended, th at since two- 
th ird s o f A lla n  C u th b ert’s share and one-fourth 
o f the share of Joseph C uthbert I I  had becom e in -
testate  p ro p erty  these portions of the corpus of the 
w hole estate should be distrib uted  to the heirs en-
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titled  to divide them. T h is  w as also denied us on 
the ground th at the corpus o f the estate could not 
be d isin tegrated. S. o f C. p. 8, lines  15 to 25. T h is 
e rro r  is re ferred  to in p a ra g ra p h s (b) and (c) o f 
our P etitio n  o f  A p p eal, (b) re la tin g  to the tw o-thirds 
o f A lla n  C u th b e rt’s share, and (c) to the one- 
fou rth  o f Joseph C uthbert I I ’s share.

C. F u rth erm ore, the learned V ice-C hancellor, 
a fte r  the case had been argued, inserted  in his opin-
ion the statem ent that “ that p ortion  o f the incom e 
earned on the in testate portions o f the estate found 
in the shares o f Joseph and A lla n  n ecessarily  fe ll 
into the corpus so long as the trust continues.”  S . o f 
C. p. 87, 1. 18. The so licitor fo r  the com plainant in 
d raw in g  the final decree follow ed p erforce  this hold-
in g  o f the V ice-C h an cellor and the decree, th erefore, 
ad ju d ges th at “ the other fo u rth  p a rt th ereof ( re fe r-
rin g  to A lla n ’s share) shall rem ain in the hands of 
said  tru stees as p a rt  o f the estate o f w hich said  J o -
seph O gden C uthbert died intestate, and shall ac-
cum ulate w ith  its  accretions un til said  estate is d is-
tributable. ”  8 . o f G. bottom  o f p. 75. T h e sam e ad -
ju d ication  is m ade w ith  reg ard  to the in testate p o r-
tion o f Joseph I I ’s  share. S . o f C. top o f p. 77. The 
rig h t o f the next o f kin (who happen to be identical 
w ith  the beneficiaries under the w ill)  to receive the 
in terest earned b y the in testate  portions o f the w hole 
estate had hitherto  n ever been questioned or doubted 
b y  an y o f the p arties, and the question w as broached 
neith er in the o ra l argum ent nor in the b rie fs  o f 
counsel. The result o f this adju dication  w as to im -
m ed iately  cut o ff from  all the beneficiaries o f the es-
ta te  a  certain  portion  o f th eir income w hich th ey had 
p re v io u sly  en joyed  and to lock this incom e up in the 
hands o f the trustees.
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T he p ra ctica l results o f this direction  h ave been 
grievou s in the extrem e. N ot only w as eleven-six-
tieths o f the w hole income w ith d raw n  fro m  its  cus-
to m ary  d istrib ution  am ong those who w ere entitled 
to it under the in testate law  as w ell as under the 
w ill— m any o f these in needy circum stances— but the 
tru stees are under the n ecessity  o f rep eatin g  thi^ 
p ractice  in the fu tu re  upon ev ery  occasion w hen one 
o f the presen t life  tenants dies and his share o f the 
p rin cip al becomes in testate p rop erty . In  other w ords, 
w ith  ev ery  death in the fa m ily  the am ount o f income 
annually d istributable dw indles. T h is shrinking p ro -
cess continues until the la st o f the presen t life  tenants 
exp ires when (although it is not expressed  in the de-
cree) it is ev id en tly  intended th at there should be a 
final d istribution.

N o reasons have been assigned b y  the learn ed  
V ice-C h an cellor fo r  this e x tra o rd in a ry  p o licy  w ith  
re g a rd  to the in terest now  accum ulated and to ac-
cum ulate in the fu tu re  on in testate  portions o f the 
estate. N or do we fee l th at his action can be ju stified  
upon an y recognized p rin cip le  of law  or equity. I t  
has resulted  in some v e ry  rea l hardship  on the p a rt 
o f beneficiaries who had depended upon the w hole of 
the incom e p rev io u sly  p aid  them  b y  the estate, and 
who now find this incom e m a teria lly  reduced. H is 
action in this respect is assign ed  as e rro r  in p a ra -
gra p h  (d) o f our P etitio n  of A p p eal. S . o f C. p. 7.
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BRIEF ON THE LAW.

A. Doctrine of merger.

T he opinion o f the V ice-C h an cellor sufficiently ex-
plains the in valid ities in the te s ta to r ’s w ill. S. o f C. 
p. 84. A s  the result o f these in valid ities w e have 
seen th at the attem pted disposition  o f the fee  has 
resulted  in an in testacy  and a reversion  o f the fee 
to  the heirs and next o f kin. In  the case o f a ll the 
life  tenants en jo yin g  income at the tim e su it w as 
brought (excep tin g M a ry  R ue, w hose children a fte r  
h er take va lid  life  estates) the rem ainders le ft  a fte r  
these estates w ere void, so th at the fee  w hich de-
scended upon the life  tenants as heirs or next o f kin 
w as jo in ed  to or m erged in these v a lid  life  estates.

T h e rule o f m erger is too w ell founded on logic 
and au th o rity  to require an y explanation, except as 
it  applies p a rticu la r ly  to the fa cts  in the case at bar. 
I t  is obvious th at w here a  life  estate and an estate 
in fee  in the sam e p ro p e rty  unite in the sam e p e r-
son, the life  estate m ust sink and be extinguished in 
the g re a te r  fee.

T he sole fea tu re s  in the presen t case w hich m ay be 
claim ed to raise  difficulties in the w a y  o f m erger a r e :

F ir s t,  th at the m erger claim ed is o f an equitable 
and o f a  le g a l estate.

Secondly, th at the leg a l title  o f the tru stees in-
tervenes to preven t the m erger.
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Merger of Legal and Equitable 
Estates—New Jersey cases.

T he rule is stated  in Cyc. th at “ it is essen tial to 
the m erger o f an equitable in a  le g a l estate th a t the 
tw o estates should be co-extensive and com m ensur-
a te .’ ’ (16 Cyc. 669). T he note cites W ills vs. C ooper, 
25 N. J . L . 127. T h is  case holds sim ply th at :

“ T ru s t  estates are, in  all cases, subject to 
m erge in the le g a l estate, w hen ever both estates 
come to the sam e p e rso n ; fo r  a  m an cannot be 
trustee fo r  h im se lf.”

T he use o f the w ords “ co-exten sive”  and “ com -
m en su rate”  in Cyc., th erefore, only applies to such 
estates as re lated  to the sam e p ro p erty  or sam e fr a c -
tio n al share of the p rop erty .

In  W ills vs. Cooper, the testato r created  V . B . C. 
and w ife  tru stees fo r  the benefit o f th eir children 
w ith  the p rovision  that the lan d  should be conveyed 
'to the children upon the happen in g of a certain  con-
tingency. V . B . C. su rvived  his w ife  and died h a v -
in g  first devised a ll the residue and reversion  o f th is 
estate to h is three children, R ., S. and W . T he C o u rt 
held th at the leg a l title  as tru stee descended to R ., 
as w ell as the equitable title  and th at the two m erged. 
T h e C o u rt s a id :

“ T he devise is  o f a ll the residue of the te s-
ta to r ’s estate, w heresoever situate and no other 
d isposition  is  m ade o f this tru st p ro p erty . B u t  
the consequence o f such a construction  u tte rly  
annuls the tru st fo r  the devise is to the three 
children who are the cestuis que trustent, to be 
equally  d ivid ed  betw een them ; and as under it
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each w ould take the le g a l title  in  one-third of 
the land, the beneficial in terest o f each w ould 
m erge in  the legal title  j fo r  there can be no 
doubt o f the gen eral p rinciple that tru st estates 
are, in  all cases, subject to m erge in the leg a l es- 

, tate, w henever both estates come to the same 
p erso n .”  P . 161.

Cooper vs. Cooper, 5 N. J . E q. 9 (Ch. 1845) 
h e ld :

“ W h ere the leg a l and equitable estates are 
united in the sam e person, the equitable estate 
is m erged in the legal. ’ 9

In W hyte vs. A rth u r, 17  N. J . E q. 521 ( E r -
rors and A p p eals, 1866), it w as h eld :

“  T he w ell-settled rule o f la w  is th at w here the 
equitable and leg a l estates unite in the same 
person the equitable estate is m erged in the le -
g a l .”

The m erger w as th at o f a  com plete equitable in -
terest in the leg a l title.

In  B o lles  vs. S ta te  T ru st Com pany, 27 N. J . Eq. 
308, 310, the C ourt expressed the rule th u s :

“ W h ere the equitable and leg a l estates unite 
in the sam e person, the equitable sinks and m er-
ges into the legal, provided  th e  legal estate is as 
extensive as the equitable.”

In  this case the com plainant w as m ade tru stee fo r 
sev era l cestuis , one o f whom  w as him self. I t  w as 
held th at a devise to trustees, one o f whom  is to take 
a  beneficial in terest in the tru st p rop erty , gave the 
tru stee  a  leg a l estate to the extent o f such interest.

The case m ost in  point, how ever, is H opping vs. 
Gray, 82 N. J. E q. 502 (opinion b y  H ow ell, V . C .).
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G eorge D. R an d all had died testate  of a w ill w hich 
divided his p ro p erty  into three equal parts. T w o 
“ E xecu tors and T ru s te e s ”  w ere appointed and au -
thorized to sell any or a ll o f the rea l estate, or to 
rent the sam e w henever in th eir judgm ent it w ould 
be m ost advantageous to the estate, and to in vest the 
proceeds, and from  the income to p a y  the legacies 
provid ed  b y  the w ill. E ach  of the te s ta to r ’s three chil-
dren w as given  a life  estate in the income. T he re -
v e rsio n a ry  fee  as to tw o-thirds of the estate w as d is-
posed of, hut not as to one-third, an in testacy re -
sulting. A  certain  cred ito r recovered a judgm ent 
again st the te s ta to r ’s son, lev ied  Upon his in terest 
in  the estate of his fa th e r  under the w ill, sold the 
sam e at a  s h e r iff ’s sale, and took a deed thereof.

T he question of the v a lid ity  o f the p u rch a se r ’s 
title  w as the issue involved. I t  w as n ecessary  to 
p ass a v a lid  title  th at the son have, at the tim e of 
the lev y , a le g a l title  in the p ro p erty  sold, and this 
w as only possible through the doctrine of m erger. 
I f  the equitable rig h t to one-third o f the income d u r-
in g  life  could m erge in the rev ersio n a ry  fee in one- 
ninth, pro tanto, it  is evident that the son w as p os-
sessed o f a  leg a l estate. T h is, the C ou rt declared, 
w as the case.

“  * * * U pon the death of the testator there 
w as a  m erger of the equitable estate into the la r -
g e r  leg a l estate which had devolved upon him  by 
reason o f the in testacy  b efo re  m entioned. T h a t 
such a  m erger m ay take place ap pears in the 
authorities cited upon the b rie f o f the except-
ants. (C itin g  W ills  vs. Cooper; B o lles  vs. S ta te  
T ru st Co.; and H arrison vs. M oore, 64 Conn. 
344.) C han cellor K e n t eviden tly  considered 
that estates o f d ifferen t q u an tity  m igh t m erge 
pro tanto (4 K e n t Com . 99). T h a t is to say  the
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equitable life  estate of F re d e rick  to the extent 
o f one-third th ereof w ill m erge in the rem ain-
der to the extent o f one-ninth thereof. T h is 
v iew  operates to g iv e  F red erick  seisin  o f a  fee 
sim ple title  in one-ninth o f the land in question 
on w hich the judgm ent and execution w ere a 
lien. ’ ’

The situation  before the C ourt in H opping vs. 
Gray  g iv es it add itional w eigh t as an auth ority. The 
claim  again st the te s ta to r ’s estate w as m ade b y  a  
cred ito r o f a  beneficiary under the w ill, the v e ry  
p a rty  again st whom  the testa to r had sought to m ake 
his g ifts  secure. I t  is obvious that the C ourt m ust 
have been disposed aga in st the claim  to le v y  on such 
p ro p e rty  and yielded  only because the rule o f law  
w as inflexible.

Merger— English cases.

I t  w as held in D onisthorpe vs. P o r ter , 2 E den, 162 
(Ch. 1762), w here a  certain  g ra n to r created  a tru st 
fo r  the benefit r? b is son, am ong others, but fa iled  
to dispose o f the u ltim ate fee in the lands, th at upon 
his death the real estate descended to the son sub-
je ct to the uses o f the settlem ent. T he C ourt held 
th at the equitable in terest o f the son nierged in the 
re v ersio n a ry  fee.

In  W ade vs. P a a et, 1 B ro . C. C. 364 (C hancery, 
1784), an equitable life  estate w as created  in Jam es 
M oore w ith  rem ainder to such child or children o f 
the said  tenant as he should nam e and in d efau lt 
th ereof to the use o f a ll and e v e ry  o f the children of 
the said  M oore. T he life  tenant m ade a  m arriage  
settlem ent, w h ereby a  rem ainder w as g iven  to the
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daughter, A nne M oore, fo r  life , w ith  p ow er of d is-
position  in her and her husband Slad e, and in de-
fa u lt o f the execution of such pow er, am ong other 
things, to the use of the only dau gh ter of the said  
m arriage, in fee. B oth  paren ts died leavin g  su r-
v iv in g  them  an only daughter. T he leg a l fee  and 
the equitable fee w ere thus com bined in the daugh-
ter, provid ed  the m arriage  settlem ent w as good. The 
settlem ent w as held va lid  and the doctrine o f m er-
g e r  w as recognized.

“ The L o rd  C hancellor (L o rd  T h u rlow ) said  
that d u rin g  the tw elve m onths the in fan t su r-
v ived  h er m other, she had a legal estate in fee 
in one m oiety, as w ell as the equitable estate in 
fee b y  the covenant; and th a t it is u n ive rsa lly  
tru e that w here the estates unite, the equitable 
m ust m erge in the legal, that the estate w as exe-
cuted w ithout an y act done, th erefore, that 
m oiety had descended to the defendant, M rs. 
P a g e t .91

In  Selb y  vs. A lsto n  (Ch. 1797), 3 V es. 339, Jam es 
S e lb y  devised his p ro p erty  to his w ife  in tru st to 
m aintain  his son until he reached the age of tw enty- 
one, and then upon his son m aking a  sufficient settle-
m ent to his m other to convey and dispose o f the 
p ro p e rty  rem aining to the son. T he w idow  died be-
fo re  the son attain ed  the age o f twenty-one. H e 
a fte rw a rd s attain ed  that age and died in possession 
of his fa th e r ’s estate, intestate. The b ill w as filed 
b y  the h eir a t law  ex parte paterna, claim ing again st 
the h eir ex parte m aterna, who w as in possession. 
T he defendant put in a  gen eral dem urrer.

I t  w as held (by S ir  C h arles P ep p er A rden , M. R .) 
th at the dem urrer should be sustained. T he leg a l 
title  held b y  the m other had descended to the son
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and united in tim e w ith  his equitable title, i. e., a  
r ig h t to dem and a conveyance. It resulted, th ere-
fore , th at the p atern al h eir w as excluded from  an y 
claim  a ga in st the estate. The fo llo w in g  excerpts 
from  the C o u r t ’s opinion are w o rth y  of quotation: 

“ In  P h illip s  vs. B ryd ges  (3 Y e s . 120, 126), 
I  stated as a u n iversal p roposition  th at where- 
ever the legal and equitable estates u n itin g in 

.the sam e person are  coextensive and com m ensu-
rate, the la tte r  is absorbed in" the form er. * * * * 

“ I t  has been argu ed  that the tru stee is a 
m ere instrum ent and his acts can have no effect 
at all upon the estate. I  have put a case w here 
the fa cts  being that the leg a l estate descends 
upon the cestui que trust and is united w ith  the 
tru st estate he becomes solely seised at la w ; and 
both his w idow  and h eir are  entitled. * * *

“ I  have not found that courts o f equity have 
ever, upon that circum stance, held th at he is not 
considered as h avin g  a  coextensive estate in law  
and equity. T h e case relied  upon in P h illip s  vs. 
B rydges  w as W ade vs. P a g et, 1  B ro . C. C. 363. 
T h ere L o rd  T h u rlow  la y s  down a u n iversal 
proposition, to w hich I  am inclined to accede, 
that w here the estates unite, the equitable m ust 
m erge in the legal. T h at w as the opinion o f the 
Jud ges in Goodright vs. W ells;  and upon con-
sideration, I  am  inclined not 'to la y  an y re str ic-
tion upon or to n arro w  it in an y respect, but 
to hold th at b y  w h atever m eans, w hether b y  
conveyance or otherw ise, a, person  obtains the 
absolute ow nership at la w  o f the estate, though 
he acquired that b y  an equitable title  and both 
either come togeth er or are  a fte rw a rd s united 
in him, the leg a l w ill p rev a il and the equitable 
is 'totally gone fo r  the purpose o f being acted 
upon b y an y person in this co u rt.”
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T he facts  in  this case w ere b efore the C ourt of 
K in g ’s Bench in Goodnight vs, W ells, 2 D ougl. 771, 
and the opinion o f L o rd  M ansfield on the point o f 
m erger w as an outstanding au th o rity  fo r  the C ourt 
o f Chancery. L o rd  M ansfield sa id :

“ T h e question is  to whom  the w hole estate 
descended on the death  o f the sons, fo r  it  did 
descend* the devise to ch aritable uses being 
void. I t  descended upon the lessor o f the p la in -
tiff, h eir a t law . * * * C ases m ust often  have 
happened on w hich the n arro w  question w ould 
a rise ; viz., w hether w hen the cestui que trust 
takes a  leg a l estate, possesses under it, and dies, 
the leg a l and equitable estates, upon his death, 
shall be severed fo r  the d ifferen t heirs. * * * * 
On p rinciple it  sees to  me im possible, fo r  the 
moment both m eet in the sam e person, there is 
an end of the trust. H e has the leg a l in terest 
and all o f the profits b y  his best title. A  m an 
cannot be tru stee  fo r  h im se lf.”

Alleged obstruction of the 
Trustees’ title.

T h e rule is th at the g re a te r  and le ss 'e s ta te s , in 
order to m erge, m ust coincide and m eet w ithout any 
interm ediate estate. B y  “ interm ediate esta te ,”  
how ever, is intended the estate o f a  th ird  p a rty  who 
holds in his own right. T he purpose o f the excep-
tion  is evident, to p rotect a ga in st the operation  o f 
m erger an y outstanding leg a l in terest in a  th ird  
p a rty . B u t w here .no su bstan tial in terest 'inter-
venes, the doctrine o f m erger is s tr ic tly  enforced 
and w ill even operate to d estroy a  contingent re -
m ainder w here the estate  o f reversion  is acquired
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by m ediate descent from  the creato r o f the p a rticu la r 
estate. M cCreary vs. C oggelsall, 74 <S. C. 42; 53 S.
E . 978; 7 L . R . A . (N. S.) 453, and cases in footn ote 
to 7 L. R . A . (N. S.) 453.

T o  support the claim  th at the tru ste e s ’ title  is 
sufficient to b ar the m erger o f the life  estates under 
the C uthbert w ill it m ust be shown th at th eir title  
is a legal, substantial, and independent title  vestin g  
them w ith  righ ts w hich th ey  m ay exercise fre e  from  
the in terferen ce o f cestuis que trustent.

O ther considerations also apply. T h ere is fo r  
instance the principle th at a tru stee cannot a ssert 
his legal estate, w h atever it  m ay be, in  h o stility  to 
the benefit and advan tage o f his cestuis que trustent. 
W h atever title  the C uthbert tru stees m ay h ave to 
the estate is a title  held, so fa r  as tw o-thirds o f the 
corpus o f the estate is concerned, fo r  the sole bene-
fit o f the life  tenants in whom  also the reversion  at 
law  o f so much o f the estate lies. T hese trustees 
have no personal or in d ividual in terest w h atever in 
the execution o f th e ir  trust. T h ey  have no righ t in 
connection w ith  it, only a duty. *It w ould be p a ra -
doxical th at this d u ty  w hich is exercised fo r  the 
benefit o f the life  ten an ts should so operate as to 
preclude a m erger o f the life  ten a n ts ’ estates in fee, 
an event w hich w ould d istin ctly  benefit the same 
life  tenants.

O ur answ er to  the objection that the title  o f the 
trustees intervenes and preven ts a m erger, th ere-
fore, i s  tw o-fold:

F irst, th at the tru stees have only a d ry  tru st, and 
only such title  to the p ro p erty  as enables them  to 
c a rry  on the trust. T h ey  do not hold a fee.

Second, that, in an y event, th eir title  m ust be sub-
ordinated to the in terest o f the cestuis que trustent, 
in h o stility  to whom  th ey h ave no rig h t to a ssert it,
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1. Nature of the Trustees’ title.

In  p a ra g ra p h  6 o f the w ill the testa to r g ives to 
his trustees all the residue o f his estate, “ in tru st 
fo r  the fo llow in g  u ses .”  A m on g these uses appears 
the direction  th a t , a ll the res id u ary  estate is to be 
converted into U nited  S tates bonds or rea l p ro p erty  
m ortgages, the income from  w hich is to be applied  
in accordance w ith  the directions o f 'the w ill. W h ile  
under th is p a ra g ra p h  o f the w ill the leg a l fe e  m ay 
have passed to the trustees to a ll  the lands o f the 
testa to r held b y  him  at his death, it  did not vest 
them w ith  a like title  to the converted p rop erty .

The duties o f the trustees w ith  reg ard  to th is 
converted p ro p erty  called fo r  the paym ent o f incom e 
w ith  reinvestm ents as th ey becam e necessary, and 
in the fu tu re  a final d ivision  o f the corpus. N othing 
in these duties requires an outstanding title  in the 
trustees, and as a m atter o f law  a  C ourt w ill not 
extend b y construction the title  o f a tru stee  fu rth e r  
than the requirem ents o f the tru st call for. T h is w as 
definitely held in H opping vs. Gray, supra.

In  the presen t case a m ere p ossessory  title  is a ll 
that the tru stees req u ire; a  fee  is not needed. I t  
fo llow s th at no title  in  fee  sim ple can be assum ed 
to exist in the trustees.

“ T h e estate o f the tru stee is com m ensurate 
w ith  the pow ers con ferred  b y  the tru st and the 
purposes to be effectuated b y  it, or, in other 
w ords, the tru stee  takes exactly  th at q u an tity  
o f interest, w h atever it m ay be, which the p u r-
poses o f the tru st and its p rop er execution m ay 
require, and no m ore, and the purposes o f the 
tru st being executed, the tru st estate ceases; 
the title  p assin g  b y  operation  o f law  to the
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cestui que trust. The trustee w ill take the fee 
w ithout w ords o f lim itation  o r inheritance when 
n ecessary  fo r  the tru st, and, a fortiori, i f  there 
are w ords o f lim itation  or in h eritan ce; but, in 
the absence o f evidence to show th at the crea-
tion o f a  fee w as n ecessary to effectuate the p u r-
poses o f the trust, the C o u rt w ill not presum e 
that a fee w as intended, no w ords o f intention 
appearin g. T he question is  not w hether the 
testator has used words o f lim itation, or expres-
sions adequate to convey an estate o f inheri-
tance, hut w hether the exigencies o f the trust 
demand the fe e  sim ple, or can he satisfied hy 
any, and what, less estate. * * * A n d  the 
p rinciple th at the tru stee  o f an express tru st o f 
rea l p ro p erty  takes only such an estate as is 
req uisite  to enable him  to c a rry  out the term s 
o f his tru st  applies also, b y  an alogy, to express 
tru sts  o f person al p rop erty . In  the case o f a 
deed exp ressly  and exclu sively  intended to 
create a  tru st, the habendum  and the covenants 
do not n ecessarily  g ive  an y beneficial in terest 
to the grantee. A fte r  a tru st has term inated, 
the tru stee cannot claim  to be the beneficial 
ow ner o f the p ro p erty  held in tru st unless this 
c lea rly  ap pears to h ave been the intention of the 
testa to r. A  tru stee cannot hold a legal title  to 
an estate or fund, the absolute title  to which 
is vested  in an oth er.”

9 Cyc. 208-213.

In  the situation  at b ar w e are dealin g w ith  p er-
sonal p ro p erty  and are relieved  o f the em b arrass-
m ent of a technical fee  outstanding in the trustee. 
T h e ru les o f rea l p ro p erty  a p p ly  to p erso n alty  only 
b y  w a y  o f an alogy, and to assist in  determ ining
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righ ts and equities. B u t these rules are invoked 
only when there is n ecessity  fo r  th eir application. 
W ith  rea l p ro p erty  there m ust a lw ays be a  home fo r  
the f e e ; no lapse in the str ic t leg a l ow nership is 
allow ed. W ith  person al p rop erty , possession is 
g en era lly  ow nership, and the feud al incidents of rea l 
p ro p erty  ow nership do not obtain.

F o r  the purposes o f the execution of th eir tru st 
duties, the presen t C uthbert trustees do not require 
a fee and, in accordance w ith  the rule o f la w  above 
cited, and in the absence of an y d irect testam en tary  
direction, none can be held to exist.

2. T ru stees ’ title  m ust y ie ld  to 
th a t of cestu is ’ .

T h e question as applied  to the present issue 
w hether or not the C uthbert trustees take a fee  
sim ple or only a m ere p ossessory title, seems to us 
p u re ly  academ ic. I f  th ey took a  fee  it  w as taken 
not fo r  th eir own benefit but fo r  that o f th e ir  -cestuis 
que trustent. A  v e stin g  o f the fee  in  them  had no 
effect on th eir ¡testam entary duties, to sell, to rent, 
to in vest the proceeds, to p a y  out the incom e— the 
saihe duties that w ere im posed upon the tru stees in 
H opping vs. Gray, and w hich the C ourt held did 
not vest them  w ith  a  fee  title. B u t i f  a  leg a l fee 
had passed  in ¡the H opping case, or i f  it  m ust be 
held to have passed in the presen t case b y  v irtu e  of 
the w ill, how does this affect the righ ts o f the life  
tenants to claim  a  m erger and a d ivision  o f .the cor-
pus?

In  determ ining this exact question, it  is  neces-
sa ry  to  bear in m ind the p rinciples upon w hich the 
doctrine o f m erger rests. I t  is, o f course, a doctrine
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o f convenience ; the unn ecessary tackin g on o f a  
num ber o f d ifferen t estates in one person being a 
source o f co n fu sio n ; but it  is designed p rim a rily  fo r  
the benefit o f the tenant in whom  the estates m erge. 
In  law , w here the ru le  is h ard  and fa st, his interests 
are  not considered, but, in  equity, w here the ru le 
is enforced only w here equitable, the in terests o f the 
tenant, whose estate is lost b y  m erger, are  first con-
sidered. T he distinction  w as c lea rly  la id  down in 
the lead in g case o f Jam es vs. M orey, 2 Cohen, 246 
(N. Y . Ct. o f E rro rs , 1823), w here it w as h e ld :

“ A t  law , w here a  g re a te r  and a less estate 
m eet and coincide in the sam e person, in one 
and the sam e righ t, w ithout an y interm ediate 
estate, the less estate is im m ediately annihi-
lated, or in  law  phrase, is said  to be m erged.

“ T h is rule at law  is inflexible.
“ A n d  w here the equitable and legal estates 

unite in the sam e person, the equitable is m erged 
in the legal estate.

“ B u t in equ ity  the ru le is not inflexible.
“ I t  depends on the express or im plied in-

tention o f the person in  whom the estates wnite 
w hether the equitable estate shall m erge or 
still be kept in existence.

‘ ‘ O r upon the circum stance that he is not 
capable o f m aking an election, being an infant, 
a lunatic, e tc .”

The gen eral rule is g iven  the fo llo w in g  exp res-
sion in C y c . :

•“ .E q u ity  w ill p reven t or p erm it a  m erger as 
w ill best conserve the purposes o f ju stice  and 
the actual or ju s t  intent o f the p arties. W h e n -
ever a m erger w ill operate inequitably, it  w ill 
be prevented. The controlling consideration  is
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the intention, express or im plied, o f the person 
in whom  the estates unite, provided  the intention 
be fa ir  and ju st, and a m erger w ill not be p er-
m itted  co n trary  to such intent. W h ere there is 
no expression o f intention, equity w ill presum e 
such an intent as is consistent w ith  the best 
interests o f the p a rty , and the sam e presum p-
tion is indulged w here the p a rty  is an in fan t 
or person o f unsound m ind .”

16 Cyc. 665.

R eferen ce m ay also be m ade to the H ouse o f L ord s 
cases o f Thorne vs. Cann, 64 L . J. Ch. 1, and L iq u i-
dated E sta tes  Purchase Co. vs. W illoughby, 67 Ibid. 
251.

V e r y  much the sam e situation  as is found here is 
discovered in the case of W arner vs. 8 prigg , 62 Md. 
14. T h ere the holder o f a fee conveyed the sam e to a 
tru stee  in tru st fo r  his own life , reserv in g  to him -
self a pow er o f d isposal b y  w ill. I t  w as held th at 
the equitable life  estate and the reversion  m erged in 
him, and th at he could b y  deed dispose o f the entire 
p ro p erty  so conveyed in trust.

T o much the sam e effect is  Langley vs. Conion, 212 
M ass. 135, 98 N. E . 1064 (S. C. 1912). H ere the 
testato r conveyed to the trustee to hold in  tru st fo r  
his daughter fo r  life  w ith  a pow er o f disposition  
in h er at her death. T he C o u rt held th at these d i-
rections le ft  an in testacy  and th a t the fee  descended 
to the heirs subject to the disposition  b y  the daugh-
ter. T h e dau gh ter acquired from  the heirs the 
rev ersio n ary  fee  and executed a  m ortgage o f the 
p ro p erty  in h er own name. A t  this tim e the tru stee 
appointed under the w ill had resigned. L a te r  
another trustee w as appointed who, actin g under the 
testam en tary direction, m ade a conveyance o f the
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entire tru st p rop erty . In  a contest between the 
m ortgagee and the gran tee  under the tru ste e ’s deed, 
the C ourt held the fo rm e r ’s righ ts superior, basin g 
this conclusion upon a m erger in the daughter 
through the jo in tu re  o f her equitable estate w ith  the 
rev ersio n a ry  fee.

T o sum up, the p arties  litig a n t are in a  court of 
eq u ity  which in determ ining th eir righ ts m ust look 
to the intent o f the instrum ent under which they 
take rath er than to the form . A  naked fee  cannot he 
set up in the trustees to d efeat the application  o f a 
doctrine o f law  such as m erger in fa v o r  o f the 
beneficiaries fo r  whom  th ey  hold. A  p u re ly  artificia l 
title  in  the C uthbert tru stees w ill not a v a il to b ar 
a  m erger o f the equitable life  tenancies in the legal 
fe e  which has descended upon the life  tenants. &

Alleged indivisibility of the estate.

T he learned V ice-C h an cellor expressed  the belief 
th at an y  num ber o f the beneficiaries less than the 
whole could not elect to term inate the tru st and have 
a  d istribution  o f th eir share o f the corpus, and that 
fo r  this reason the division  p rayed  fo r  could not be 
made. S e e  S . o f C., p. 88. W e shall find it  m ore con-
venient how ever to deal w ith  this objection under 
the discussion o f our righ t to d istribution  o f the 
in testate portion  o f the res id u ary  estate, which we 
shall now deal with.
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B. Distribution of Intestate Property.

The V ice-C han cellor has refu sed  to decree a d istr i-
bution o f the intestate portions o f the resid u ary  
corpus as p rayed  in the cross bill filed b y  certain  o f 
the defendants. S. o f C. bottom  o f p. 78. F o r  th is 
re fu sa l we have assigned error. S. of C. p. 7, L 22.

A s  w e have seen, the testa to r fa iled  to m ake va lid  
disposition  o f the fee  to his res id u a ry  estate, and 
an in testacy  resulted  as to this rev ersio n a ry  in-
terest. M oreover, w ith  reg ard  to the income on this 
estate bequeathed b y the testa to r to variou s mem-
bers o f his fam ily , it happens th at at the present 
tim e two life  tenancies created  b y  his w ill h ave term i-
nated w ithout an y va lid  rem ainderm en to take a fte r  
them. Thus when, Joseph O gden C uthbert I I  died 
leavin g  him  su rv iv in g  his w idow , who took a life  
estate in one-third, the rem aining tw o-thirds o f his 
share had no tak er because o f the fa ilu re  o f the te s-
ta to r  to provide fo r  the contingency o f one o f his 
children d yin g  w ithout issue su rviv in g. T h ere is 
then w ith  reg ard  to this tw o-fifteenths of the whole 
estate no possible tak er under the w ill, either fo r  
life  or in fee, and it results th at tw o-fifteenths o f 
the corpus, title  to the fee  o f which at the death o f 
the testa to r vested  in his n ext o f kin, is now held 
b y  the trustees unused and despite the fa c t th at it  
serves no va lid  testam en tary  purpose.

'So likew ise w ith  a one-twentieth o f the estate, 
the incom e upon w hich descended to Joseph C u th -
bert I I I ,  one o f the children o f A lla n  Cuthbert. T h is 
g if t  to Joseph I I I  w as valid , but upon his decease 
it could not v a lid ly  p ass to his three children, who 
at the tim e the suit w as brought w ere nonetheless



30 B r ie f  o f A p p ella n ts

receiv in g  the fa th e r ’s share o f the income from  the 
trustees. T he r ig h t to th is income is now  barred  
b y the C o u r t ’s decision, and no other v a lid  testa -
m en tary g if t  rem ains w ith  reg ard  to this fra ctio n  of 
the corpus.

Eifect of Invalidity.

I t  cannot be argu ed  th at the equitable fee which 
the testa to r attem pted to p ass to the beneficiaries un-
der his w ill is vo id  and the naked fee in the trustees 
rem ains valid . T h is fee  is held only fo r  the purposes 
o f the tru st and ceases the in stan t that the tru st ter-
m inates. The v a lid ity  o f the tru st is the m easure of 
its  own va lid ity .

“ W hen, by reason o f an equitable in terest 
being too rem ote, there is a  leg a l in terest vested  
in the tru stee w ithout an y corresponding equit-
able interest, there is a resu ltin g  tru st to the 
h eir or n ext o f kin. ’ ’

Gray on P erp etu ities, Section  414.

T here is m ore than a resu ltin g  tru st, how ever, in 
this case, fo r  w ith  reg ard  to the variou s portions of 
the corpus o f the estate in valid ated  b y the R ule 
again st p erp etu ities there are no fu rth e r duties fo r  
the trustee to perform . A s  we have shown, their 
title  as trustees existed  only so long as the equitable 
interests continued. T he final g if t  of the corpus be-
in g  void, there w as a  reversion  to the next o f kin, an 
in terest which vested  in enjoym ent the instant the 
tru st ceased.

“ I f  the d evise o f a fu tu re  in terest is void  fo r  
rem oteness, but the p rio r  devise is fo r  life  only 
or other lim ited period * * * the p rop erty , after
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the term ination o f the p r io r  interest, goes to the 
person to whom p ro p erty  which has been in- 
v a lid ly  devised or bequeathed goes. T h is p e r-
son is g en era lly  the heir in  the case o f rea lty , 
and the res id u ary  legatee in the case o f p erson-
alty . T here is no difference in  this respect be-
tw een a devise or bequest vo id  fo r  rem oteness 
and a  devise or bequest vo id  fo r  an y other 
reaso n .”

Gray on P erp etu ities , S ection  248.

Right to partial distribution.

The V ice-C hancellor, a fte r  our argum ent had been 
heard, addressed a le tter to counsel, w herein  he 
ra ised  the question o f w hether one or m ore bene-
ficiaries less than the whole num ber could “ e le ct”  
to term inate a tru st and receive present absolute en-
joym en t o f so much o f the w hole as th ey w ere en-
titled  to. The sam e consideration  w as evid en tly  in 
his m ind when he w rote his opinion, fo r  he rev erts  
there to the doctrine o f election and attem pts to show 
th at this r ig h t is not availab le  to the defendants in 
this case.

“ W h ere tru st duties under a naked pow er 
o f sale involve solely the conversion o f real 
estate into personal p ro p erty  and the d is tr i-
bution o f the proceeds, and the w hole beneficial 
in terest in  the land thus directed to be con-
verted  belongs to the person  fo r  whose use it  is 
given, equ ity  w ill not com pel the tru stee to 
execute the tru st again st the w ishes o f the 
cestu i que trust, but w ill perm it him  to  take the 
land i f  he elect to do so before the conversion 
has actu a lly  been m ade. B u t even in such case,

New Jersey State Library
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w here there are several cestuis que trust w hile 
one m ay take an election which w ill be operative 
to effect a  legal conversion o f his in terest he 
cannot, again st the w ill o f the others, exercise an 
election w hich w ill be effective to entitle him  to 
receive his undivided share in specie. The 
reason ap pears to be th at the rem aining un-
divided shares m ay not sell so beneficially in 
p roportion  as i f  the estate w ere entire. ’ ’

8. o f G. p. 89.

A s  a m atter o f law  we fee l th at the doctrine of 
election has no p lace in this situation  at all. The 
right o f heirs or next o f k in  to a  d istribution  of the 
p rin cip a l o f an estate which has devolved upon them  
by operation  o f law  is not em barrassed b y  any neces-
sity  o f election. T he righ t is an absolute one un-
lim ited and unham pered b y  an y requirem ents o f 
action on th eir p art. The fee  m ust have a home, 
and vests in  them  w hether th ey w ill or not. The 
rig h t to possession fo llow s the fee. T h e case o f a 
w id o w ’s- election to tak e  under the w ill or exercise 
her claim  o f dow er righ t is a  m arked exception to 
this gen eral principle.

M oreover, the objection su ggested  b y the V ice- 
C h an cello r’s opinion has no p ractica l application  
to the facts  before this C ourt. T h ere is no dan ger 
o f the righ ts o f the other beneficiaries suffering. The 
C ou rt eviden tly had in m ind such cases as F lu k e  vs. 
F lu k e , 16 N. J. E q. 478, in w hich the C ourts w ere 
dealin g w ith  the equitable conversion o f land into 
person al p rop erty , and the r ig h t o f a  single bene-
fic ia ry  to oppose the conversion and claim  the p ro p -
e rty  in its o rig in al state. In  these cases the C ourts 
v e ry  p ro p erly  hold th at the tru st p ro p erty  cannot 
be carved  up at the instance o f an y single beneficiary
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fo r  the reason th at the division  claim ed m ight result 
inequitably to those entitled to the conversion. R eal 
p ro p erty  when p artition ed  m ay, and freq u en tly  does, 
b rin g  in less than on a  sale o f the w hole tract.

In  the converse situation— w here p erson al p ro p -
e rty  is to be converted into rea l estate— a d ifferen t 
rule should and does apply. H ere there is no in ju ry  
done b y  a single beneficiary claim ing his in d ividual 
share o f the m oney which is to be spent in the p u r-
chase o f rea l p rop erty . T he distinction  has been 
noted b y  the forem ost au th o rity  on the law  o f trusts.

“  W h ere an estate is d irected  to be sold and 
the proceeds to be d ivided am ongst several p er-
sons, no one sin g ly  can elect th at his own un-
divided share shall not be disposed of, but shall 
rem ain rea lty , fo r  the other undivided shares 
w ill not sell so beneficially in  p roportion  as i f  
the estate w ere e n tir e ; but i f  m oney be directed 
to be la id  out in lands to be settled on A , B , and 
C, as tenants in common, an y one o f them  m ay 
elect to take his own th ird  as m oney, fo r  two-

. th irds m ay be invested ju st  as ad van tageou sly  
as the w hole sum .”

Lew in on T rusts, 12th E d. 1911, p. 1244.

T he tex t cites S eeley  vs. Jago  and W alker vs. 
D enne.

In  S eeley  vs. Jago, 1  P . W . 389 (Ch. 17 17 ), there 
w as a devise o f £1000 to be p aid  out in the. purchase 
o f lands in fee  to be settled upon A , B , and C, and 
th eir heirs, equally  to be divided. A  died leavin g 
an in fan t heir and B  and C togeth er w ith  the in fan t 
brought a b ill to have the £1000 divided m ang them. 
I t  w as h e ld :

i i T he m oney being directed to be la id  out in 
lands fo r  A , B , and C, equally  (which m akes
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them  tenants in com m on), and B  and C elect-
in g  to h ave th eir tw o-thirds in m oney, let it  be 
p aid  to them ; fo r  it  is in va in  to la y  out this 
m oney in land fo r  B  and C w hen th ey m ay, the 
n ext moment, turn  it  into m oney, and equity, 
like nature, w ill do nothing in vain.

“ B u t as to the share o f the in fant, th at m ust 
be brought b efo re  the m aster and put out fo r  
the benefit o f the in fan t who, by reason o f his 
in fan cy, is incapable of m aking an election. ’ ’

A g a in  in W alker vs. Denne, 2 V es. J r . 170 (Ch. 
1793), the testa to r had directed th at m oney should 
be la id  out b y  the tru stee  in m anors, lands, h ered ita-
m ents, etc. One o f the beneficiaries o f the proceeds, 
a  fem e covert, m ade a  deed o f appointm ent o f her 
share. T h e m oney w as n ever invested and, on 
fa ilu re  of heirs, the crow n claim ed b y  escheat again st 
the n ext o f kin. I t  w as held, w ith  reg ard  to the 
fem e covert, th at her deed o f appointm ent w as su f-
ficient indication  o f her intention that the m oney 
should continue person al p rop erty . The C hancellor 
declared th at a single beneficiary had the righ t to 
m ake election independently of the other benefi-
ciaries.

W e subm it these cases as precedents o f value in 
the present discussion. T h e rig h t claim ed b y  the 
n ext o f kin  o f Joseph O gden C uthbert to a d is tr i-
bution o f the in testate  corpus is analogous to  the 
rig h t claim ed fo r  these beneficiaries, fo r  the trustees 
in both cases w ere  g iven  m oney to invest. In  either 
case th ere  is a  tru st fund o f personal p ro p erty  which 
a num ber o f beneficiaries less than the whole attem pt 
to divide so as to obtain the corpus fo r  them selves, 
leavin g  the rem aining p ortion  to be adm inistered in 
accordance w ith  the trust.
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T he fa c t th at the E n glish  C o u rt o f C h an cery in  
these tw o instances recognized the r ig h t o f in d i-
v id u al election upholds our contention.

One other E n glish  case m ay be cited as h elp fu l in 
this m atter. In  F y tch e  vs. F y tch e, L . R. 7 E q. 494 
(Ch. 1868), J . F . in  his w ill gave  to his w ife  certain  
personal p ro p erty  and annuities and the in terest and 
proceeds on certain  shares o f stock and m ortgages, 
a ll in lieu  o f dow er and freebench. T h e w idow  fa iled  
in her lifetim e to elect to take under or again st the 
w ill. H er death le ft  fo u r next o f kin  su rviv in g, one 
the ad m in istrator o f h er w ill. T h ree o f these elected 
to take under the w ill and the adm in istrator brought 
suit to p reven t the p a rtia l election. The C o u rt up-
held the rig h t o f p a rtia l election and s a id :

“  * * * A ll  persons in terested h ave a rig h t to 
exercise th eir judgm ent as to the w a y  in which 
th ey w ill elect. A n d  one m ay elect to take one 
w a y  and one another * * * E ach  has a  distinct 
r ig h t to sa y  w hich w a y  he chooses.”

T he V ice-C h an cellor is fu rth e r  answ ered b y  the 
circum stance th a t in  F lu k e  vs. F lu k e , supra , the 
righ t o f election w as one recognized b y  the law  as 
applicable to a single situation, viz., the directed 
conversion o f rea l p ro p erty  into person alty. The 
election in such case operates in opposition to the 
testam en tary  direction, and is n ecessarily  lim ited 
b y  the law  to those cases w h ere no outstanding righ ts 
o f th ird  p arties  are affected. In  the case at b a r  the 
“ e lection ”  (we fee l th a t the w ord  is w h olly  in ap -
p rop riate) does not operate a ga in st the testam en-
ta r y  intent, at lea st not again st a  v a lid  testam en tary 
intent. I t  is in fa c t no election a t all, but the sim ple 
operation  o f the fundam ental ru le of rea l p ro p erty  
w hich entitles the holder o f a  fee, u n restricted  b y
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an y life  estate or an y other r ig h t in  a th ird  p a rty , 
to possession o f the land (or the fund into which 
the land has been converted ).

In  a t least two o f our S tates the C ourts have 
recognized the rig h t o f the n ext of kin to d istribution  
o f  an in testate portion  of a  tru st estate.

The H ow land w ill cases constitute the m ost notable 
decisions on this point. The testa to r had directed 
in his w ill th at thé residue o f his estate, rea l and 
personal, be d ivided equally  am ong his children (five 
sons, fo u r daughters, and fo u r grandchildren, the is -
sue o f a deceased d au gh ter), but subject to certain  
tru sts. Thus his sons w ere to g et one-half o f their 
shares on reachin g tw enty-one and the other h a lf 
when th ey atta in ed  tw enty-five years, the income in 
the m eantim e being p aid  them. The d a u g h ters ’ 
shares w ere to  be invested b y  the executors, as tru s-
tees, and the “ interest, dividends or other period ical 
income th e re o f”  w as to be p aid  them  from  tim e to 
tim e d urin g th eir lives. A fte r  death the p rin cip al of 
th eir shares w as to go to th eir respective issue. No 
provision  w as m ade fo r  the contingency o f their 
death w ithout issue. T w o o f the daughters h avin g  
passed the child-bearing age claim ed the rig h t to dis-
pose o f th eir shares b y  w ill. The trustees, to deter-
mine the v a lid ity  o f these contentions, brought suit 
to construe the w ill. H owland vs. Clendenin  (C t. o f 
A p p ., N. Y . 1892), 31 N. E . 9 77 ,13 4  N. Y . 305.

T h e C o u rt held th at the fa ilu re  to p rovid e fo r  the 
contingency of the daughters d y in g  w ithout issue re -
sulted in an intestacy, and the corpus o f the estate 
when freed  from  the ch arge o f p a y in g  the d a u g h te rs ’ 
incom e should upon th eir deaths be su ccessively  d is-
tributed  as in testate  p ro p e rty  to the next o f kin.

The tw o ladies in question la te r  died, and the tru s-
tees p rep ared  to distrib ute th eir portions o f the prin-
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cipal. A  con troversy  arose as to w hether the fee to 
the intestate portions had vested  on the te s ta to r ’s 
death in  the ten su rviv in g  branches o f his fam ily, or 
w hether it  vested  at his d a u g h ters ’ death in the heirs 
then in being. The Suprem e C ourt in G rinell vs. 
H ow land  (1906), 100 N. Y . S. 765, held th at the fo r -
m er a ltern ative  w as correct, and concluded their 
opinion w ith  the fo llo w in g  d irection :

“ A cco rd in gly , the funds held in tru st fo r  M rs. 
Clendenin and M rs. G rin ell m ust be distributed 
am ong the heirs at law  and n ext o f kin o f the 
testato r determ ined as of the tim e o f the tes-
ta to r ’s death, w ith  the resu lt that the estates of 
each of the children m entioned in the w ill shall 
receive resp ective ly  one-tenth o f said fu n d .”

L ikew ise in the case o f B eers vs. Narram ore  (Sup. 
Ct. o f E rro rs , Conn.), 22 A tl. 1061, suit w as brought 
b y  trustees to construe a w ill. The testam ent be-
queathed “ a ll the rest and residue o f m y p ro p erty  o f 
ev ery  description, real, personal or m ixed, in  tru st, 
to be im proved and kept intact so fa r  as is profitable 
and fo r  the best in terest of m y estate, to be used fo r  
the fo llo w in g  p u rp o ses: The profits and income of 
said  p ro p erty  shall be distrib uted  in q u a rterly  p a y -
m ents in each and ev ery  y e a r  as fo llo w s :”  T h ree life  
estates w ere then created in  the income in fa v o r  of 
the w ife, the son, F ra n k  W . B eers, and the daughter, 
E m m a J. N arram ore, of the testator. C erta in  re-
m ainders over w ere n ext attem pted, of w hich it is 
sufficient to sa y  th at no v a lid  p rovision  w as m ade fo r  
the event of the son d y in g  w ithout w idow  or children, 
or the daughter d yin g  w ithout children. R e fe rrin g  
to these contingencies and the d u ty  o f the trustees 
w ith  reg ard  to them, the C ourt, in  con stru in g the w ill, 
sa id :
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“ In  the event o f the death o f F ra n k  W . B eers 
b efore the term ination  o f the tru st leavin g  no 
w idow  or children su rv iv in g  him, or o f the death 
o f the said  E m m a J. N arram ore b efo re  the te r -
m ination o f said tru st leavin g  no children sur-
v iv in g  her, it  seems to us th at there is nothing 
in the w ill to indicate an y intent th at the sh are of 
the income to which said  F ra n k  or Em m a or t h e . 
w idow  or children w ould have been entitled 
should e ith er go to increase the share o f income 
o f an y su rvivor, or be accum ulated and added to 
the prin cipal, to be divided a t  the term ination 
o f the tru st, as the p rin cip a l is directed to be 
divided, and th at the proportion ate am ount o f 
the p rin cip al o f the tru st estate would, therefore, 
upon the happening o f such event, be divested 
from  the tru st and become the subject o f im m e-
d iate  d istribution  and possession as intestate 
p rop erty . ’  ’

F in a lly  w e call the attention o f the C ourt to the 
case o f H ew itt vs. G reen , 77 N. J. E q. 335, w here the 
C ourt o f C h an cery upheld its pow er to m ake division 
o f a  single tru st fund, p a rt o f which w as in valid  be-
cause o f the operation o f the R ule again st P e rp e tu i-
ties. I t  w as there held t h a t :

“  T he C ourt has pow er to m ake a d ivision  of 
a single tru st fund which has been created fo r  
two independent objects, one va lid  and one in-
valid , so as to reduce the fund to such am ount 
as is required fo r  the accom plishm ent o f the 
leg a l object the am ount the testa to r presum -
ab ly  w ould have fixed in case he had known 
how much o f the contem plated tru st scheme 
w ould have been ad ju d ged  void, and w here the 
ille g a l and leg a l objects are to be accom plished
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successively the whole income o f the tru st fund 
w ill be ap p rop riated  first to the accom plishm ent 
o f the legal object and w ill then be term inated 
and the fund disposed o f on the th eo ry  that the 
whole tru st has been executed .”

T o conclude, the question we are discussing is one 
in  which are  involved no conflicting equitable rights. 
I f  the distrib ution  p rayed  fo r  b y  these defendants 
be allow ed none o f the other beneficiaries w ill be 
in jured  in the sligh test degree. T he V ice-C h an cel-
lor, it is true, su ggests in the closing sentences o f his 
o p in io n :

‘ ‘ I t  is im possible to sa y  that, w ith  a consider-
able portion  o f the corpus o f this estate re -
m oved from  the m anagem ent o f the trustees, the 
net incom e o f the rem aining portion  w ill be as 
beneficial to the rem aining beneficiaries as is 
the lesser, but proportionate, fraction al, p art 
o f the net incom e of the w h o le.”

B u t as a m atter o f fa c t  the tru st estate is  m ade 
up o f securities w hich have a read y  m arket, and it 
is not conceived how the sale o f so much o f these 
securities as m ight be n ecessary  to p rovid e fo r  the 
d ;stribution p rayed  w ould affect the income on those 
w hich rem ain. M oreover, no suggestion  th at such 
a  resu lt w ould fo llow  w as m ade in the tr ia l o f this 
case. T he defendants in th eir cross bill w ere not re -
quired to prove the n egative fa c t th at no harm  w ould 
resu lt from  the d istribution  to the rem aining te sta -
m en tary  beneficiaries. A ll  th at w as required o f them  
w as to serve upon these beneficiaries fu ll notice o f 
th eir cipim. C erta in  o f these beneficiaries w ere in 
court represented b y  th eir counsel, and no testim ony 
w as offered to show th at th e valu e o f the rem aining
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estate w ould be in ju rio u sly  affected  through a d istr i-
bution o f p a rt o f it, nor w as this contention m ade in 
the b riefs  or oral argum ents o f counsel.

W e subm it that we are entitled to a distribution 
as n ext o f kin  o f eleven-sixtieths o f the estate which 
a t present have no la w fu l takers under the w ill. I t  
should also be decreed that a like distribution w ill 
be m ade in ev ery  successive instance in the fu tu re 
w hen va lid  life  tenancies are  term inated w ith  no 
va lid  rem ainderm en a fte r  them. In  other w ords, 
w henever a com plete in testacy  is created there 
should be an im m ediate d istribution  pro tanto of 
the estate to those entitled under our in testacy  laws.

0. Distribution of Income on Intestate Property.

T he learned V ice-C han cellor not only declined to 
decree a distribution  o f the in testate portions o f the 
res id u a ry  estate, but o f his own m otion ad ju dged  
th at the income on this in testate p rin cip al should not 
be distrib uted  but should rem ain in the hands of the 
tru stees ((so long as the trust continues.”  S . o f C. 
p. 87, 1. 19. A s  the life  estates bequeathed to the 
children o f M a ry  R ue are u n disputab ly va lid  so fa r  
as the w ill is concerned, and as the youn gest o f these 
ten R ue children has only recen tly  come o f age, it is 
ap p aren t that there is a  reasonable p rob ab ility  o f 
the tru st continuing fo r  a  g re at m any years. V ice- 
C hancellor s a y s :

“ The period  o f a tru st m ay la w fu lly  extend 
to the decease o f an y designated p erson  or the 
su rv iv o r o f an y num ber o f designated number- 

-ef persons, in being at the death o f a  testator, 
and i f  so directed, tw enty-one y e a rs  th ereafter. 
T he life  o f M a ry  B . R u e accord in gly  supports
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the continuance o f this tru st fo r  the m anage-
ment of the entire corpus and the d istrib ution  of 
Ih e  income th erefro m .”

S . o f C. pages 87 to 89.

H e is dealin g here w ith  p resen t conditions, and 
cites M a ry  R ue m erely to illu strate  how  an y o f the 
va lid  ex istin g  life  estates is capable o f su pp ortin g the 
trust. I t  w ould fo llow  th at the Valid life  estates o f 
her children w ould also support the trust. W ith  this 
proposition  we have no quarrel. O ur point is that 
these va lid  life  estates uphold the tru st only to the ex-
tent o f dheir proportion ate interests in  the entire es-
ta te  o f the testator. T h ey  do not and cannot support 
the ad m inistration  by the C uthbert tru stees o f in -
testate  p rop erty . N or do we conceive o f an y reason 
w h y p a rt o f the estate le ft b y  the testato r should not 
be Subject to the tru st ad m inistration  and p a rt  free  
from  this tru st and subject to distribution. T h is 
ipoint we have a lread y  discussed.

The learned V ice-C han cellor seems to have been 
possessed o f the id ea th at w h atever p ro p erty  came 
into the hands o f these trustees, either as p a rt  o f the 
orig in a l corpus o f the te s ta to r ’s p ro p erty  or as in-
come accrued upon this p ro p erty , m ust be adm inis-
tered  in accordance only w ith  the testam en tary  d i-
rection,— that it could not have th e 1 double character 
o f testate  and intestate p rop erty . No auth orities are 
cited at an y place in his opinion, and we are at a  loss 
to com prehend the au th o ritative  basis fo r  such a 
view .

A n  excerpt from  the m iddle o f his opinion (S . o f G. 
m iddle o f ?p. 87) illu strates the fa lla c y  under which 
the V ice-C hancellor labored. H e says w ith  reference 
to the tw oith irds o f the one-fifth o rig in a lly  g iven  
Joseph 11, and w hich w as deft w ithout a tak er a t the 
la t te r ’s death w ithout issue — —
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“ I t  follow s that no la w fu l p rovision  o f the 
tru st exists to  authorize the paym ent to any one 
o f the rem aining tw o-thirds o f the income w hich 
w as p ayab le  to Joseph du rin g his life tim e .’ ’

H e then adds this conclusion— as if  it  lo g ica lly  fo l-
low ed from  w hat we have ju st q u o te d ------

‘ ‘ T h at p a rt  o f the incom e  n ecessarily  fa lls  into 
the corpus so long as the trust continues, and the 
sam e w ill be true as to the one-third o f the one- 
fifth  at the decease o f the w idow  of J o sep h .”

W h y  it n ecessarily  follow s from  the fa ct o f in-
testacy  th at the incom e on this in testate p rin cip al 
should fa ll  into the corpus is not at a ll apparen t to  us, 
and we lack the benefit o f citation  o f such precedents 
as m ay have been in the V ice-C h an cello r’s mind.

I t  is all the m ore difficult to understand his v iew  
when w e consider th at the distribution  o f income 
realized  on the in testate p ro p erty  m ay he continued 
by these trustees to the n ext o f kin in accordance 
w ith  th eir orig in al m ethod o f paym ent, to the bene-
ficiaries. E xecu tors and tru stees are com petent to 
adm inister such portions o f th eir p rin cip al as con-
stitute intestate p rop erty , actin g therein  as adm in-
is tra to rs  ex officio— a rig h t w hich saves the confusion 
and expense o f h avin g  additional adm in istrators ap -
pointed.

* ‘ I t  is the rig h t and d u ty  o f the executor to ad-
m inister upon estate undevised or undisposed o f 
under the w ill, w here there is a  p a rtia l intestacy, 
as w ell as to execute the w ill its e lf;  and this he 
m ay do ex officio w ithout p rocu rin g  letters o f ad-
m in istration  fo r  th at purpose, being in such 
sense considered trustee fo r  the n ext o f k in .”

2 Schooler on W ills, Sec. 1250, 5th E d. ;
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H aps vs. Jackson, 6 M ass. 149; 152 M ass. 24;
W ilson  vs. W ilson, 3 Binn. 557;
Landers vs. Stone, 45 Ind. 404;
P a rris  vs. Cobb, 5 R ich. E q. 450;
Venable vs. M itchell, 29 Ga. 566;
D ean vs. D iggers, 27 Ga. 73.

M oreover, this is p ositive  au th o rity  in  th is state 
recogn izin g the r ig h t o f the heirs or n ext o f kin to 
the income earned on undevised p rop erty . The point 
has come up in a  num ber of C h an cery decisions w here 
p ro p erty  has been le ft  to executors w ith  directions 
that it  be turned into m oneys and securities and d is-
tributed to nam ed b en eficiaries; and it  has been held 
in such cases th at the income accruing on the p ro p -
e rty  p rio r to the tim e o f sale belongs to the heirs or 
n ext o f kin, as p ro p erty  undisposed o f b y  the w ill.

Thus in the case o f H erbert vs. T u fh ill, 1  N. J. Eq. 
141, the testa to r a fte r  g iv in g  some specific bequests, 
orders ‘ ‘ that all the rest o f his estate, rea l and p e r-
sonal, should be sold by his executors, and turned 
into m oney as soon a fte r  his decease as convenient 
m ight be and distrib uted  am ong his children, e tc .,”  
and the C hancellor holds th at the heirs are entitled to 
be p aid  the rents and profits betw een the death o f 
the testato r and sale o f the land. T h is decision has 
been cited freq u en tly  as a  lead in g case on the sub-
ject.

In  Current vs. Current, 1 1  N. J. E q . 186, the testa-
to r  directed the sale o f certain  lands fo r  a p a rticu la r 
purpose, d isposin g o f them  a fte r  sale to certain  bene-
ficiaries. One o f the heirs w as in possession o f a  
p a rt  o f the re a lty  and surrendered it  to the executor 
fo r  sale. H e applied to the C ourt fo r  an accounting 
o f the rents and profits up to the d ay o f sale. The 
C o u rt h e ld :
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“ W h ere a  testa to r d irects his executor to sell 
certain  lands fo r  a p a rticu la r  purpose, until such 
disposition  is m ade o f them, the heir is entitled 
to the re n ts  and profits, unless the testato r has, 
by express term s or ‘b y  im plication, otherw ise 
disposed o f th em .”

T he P re ro g a tiv e 'C o u rt  in  T od d  vs. W ortm an, 45 
N. il. E q. 723, held, on exceptions filed to the account 
o f the execu tor:

“  W h ere a testa to r directed his executors to 
sdll his rea l and personal estate as soon as it 
could conveniently be done fo r  the best in terest 
df the estate, and m ade no devise o f the lands 
pending such sale— iM d ,  that, u n til the pow er 
o f sale w as exercised b y  the executors, the legal 
title  to the lands descended to and vested  in the 
te s ta to r ’s heirs at law , and th at th ey w ere en- 
'titled to the rents and profits w hile such title  w as 
vested  in them .”

The rig h t o f the h eir or n ext o f kin  to the income 
w as recognized by the Suprem e C ourt in  W are vs. 
IIa ll, W  N. J . L . 333, and b y  the C ou rt o f C h an cery in 
T ren ton  T ru st & S a fe  D ep osit Co., 91 A tl. 908, 910.

T h is  current o f au th o rity  c lea rly  leads to the con-
clusion 1 that the presen t appellants have a  r ig h t to an 
im m ediate distrib ution  o f the accrued incom e and 
to successive distributions df incom e accruin g in 
the future.

T he C o u tt exhibited an unw illingness to m ake any 
adju d ication  w ith  reg ard  to fu tu re  contingencies 
likdly to occur under the w ill. W e fee l th at definite 
in structions should have been g iven  the tru stees w ith  
re g a rd  to a ll possible fu tu re  contingencies, and in 
th is connection w e call attention to Sec. 7 o f the ne1!  
C h an cery A c t : T
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“ 7. D ecree to D eclare B ig h ts.— S u b ject to 
rules, an y person claim ing a r ig h t cognizable in 
a court o f equity, under a deed, w ill, or other 
w ritten  instrum ent, m ay ap p ly  fo r  the determ in-
ation o f any question o f construction th ereof, in  
so fa r  as the same affects such righ t, and fo r  a 
declaration  o f the righ ts o f the persons in te r-
ested .”

T h is act w as construed b y the C hancellor in  a  re -
cent decision, In  re U ngaro’s W ill, 102 A tl. 244, in  
which he declared th at it  w as intended b y  the L e g is la -
tu re  th at the C ourt o f C h an cery should h ave fu ll 
pow er to advise an applicant reg ard in g  the m eaning 
and effect o f the w ill, although there m ight be no 
need o f action incident to the application.

W e subm it on the strength  o f the argum ent herein  
presented th at the presen t appellan ts are entitled to 
im m ediate d istribution  b y  the trustees o f tw o-thirds 
o f the entire corpus o f the C uthbert esta te ; th at in  
the event th at th is C o u rt finds th at the doctrine o f 
m erger is not applicable a  d istrib ution  o f a t least 
eleven-sixtieths should be decreed, based on the factj 
o f in testacy; and th at finally, and in an y event, the 
appellants are entitled to a  d istrib ution  o f the incom e 
p resen tly  accrued upon the in testate portion s o f the 
corpus, and such as w ill accrue in  the fu tu re  upon 
intestacies occu rrin g under the w ill.

H A R V E Y  F . C A R R , 
L O U IS  B . L e D U C , 

S o licito rs fo r  A ppellants-  
D efendants.





N E W  JE R SE Y  COURT OF ERRORS AN D
A P P E A L S

B etw een
Ca md e n  S a f e  Dep o s it  and  

T r u s t  Co m pa n y , et als., 
Com plainants- 

R espondents, 
and

E l i z a  Gu e r i n , et als.,
Defendants-

A ppellants.

On  A ppe a l .

R E B U T T A L  B R IE F OF A P P E L L A N T S

B y  perm ission o f the Court, the fo llo w in g  b rie f is 
filed by the appellants in rep ly  to that p rep ared  by 
the learned counsel fo r  the trustees. A s  this b rie f 
o f our opponents only reached us the d ay  before the 
h earin g  o f our case we w ere unable to  re p ly  o ra lly  
to its  argum ents, and obtained in consequence the 
righ t to m ake our rep ly  by brief.

A t  the same tim e we obtained perm ission of the 
C ourt to the filing o f a b rie f by M essrs. G askill & 
G askill, o f counsel fo r  M ary  and John Rue. W e are 
now advised that no b rie f w ill be filed by these 
counsel.

B efo re  undertaking to answ er the argum ents ad -
vanced by counsel fo r  the trustees in  th eir b rief, we
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desire to call the C o u r t ’s attention to the changed 
attitude assum ed by these parties. T h is action— one 
to obtain a  ju d icia l construction o f the w ill— w as 
brought by these trustees, who asserted  in th eir bill 
o f com plaint that certain  in valid ities w ere alleged to 
ex ist in  the testam ent o f the deceased, and th at cer-
ta in  beneficiaries claim ed an im m ediate distribution

\

of some portion  o f the corpus o f the estate. The 
tru stees sought the advice of the C ourt as * ‘ to whom 
th ey  should p a y  the incom es o f said  estate, and 
w hether or not an y o f the p rin cip al th ereof should 
now be distributed, and if  not now, then at w hat 
tim e the same should be distrib uted  and to whom, 
and w hether or not any of the provision s of the said 
w ill are invalid , and i f  so to w hat extent, etc. ”  S . o f
C .} bottom  of p. 35.

C on sisten tly  w ith  the nature o f the re lie f sought, 
counsel fo r  the tru stees in the h earin g before the 
V ice-C han cellor disclaim ed all in terest in the m erits 
o f the con troversy  which had arisen  over the w ill 
between the two sets o f defendants who answ ered 
the bill. A ll  the tru stees sought w as a  clear defini-
tion o f the m eaning o f the instrum ent and o f their 
duties in reg ard  to it. T h eir b rie f filed w ith  the V ice- 
C hancellor expressed the same disinterestedness.

B u t a t the eleventh hour o f appeal, and but a few  
hours before the oral argum ent o f counsel, the tru s-
tees filed a b rie f w hich takes a decided stand again st 
the construction o f the testam ent claim ed b y one set 
of defendants, and seeks to refu te it. W e subm it 
th at the ch aracter of th eir bill and the record o f lit i-
gation  disentitle these com plainants to assert a 
claim  to an y p a rticu la r construction o f the w ill. T h ey  
have come into the C ourt of C h an cery adm itting th eir 
m isapprehension w ith  re g a rd  to the m eaning o f th a t 
instrum ent, and seeking the assistance o f the C ourt
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in its construction; th ey  cannot now attem pt to dic-
tate to this C ourt the construction w hich the low er 
C ourt should have adopted.

M oreover, an un just hardship  is im posed upon 
these appealin g defendants. The b rie f of our op-
ponents contains points w hich are m ade fo r  the first 
tim e on appeal. These points, as we shall show, in-
volve to some extent questions o f fa c t which, had they 
been p ro p erly  presented in the p leadings filed in 
C hancery, w ould have enabled us to have m et the 
issue w hich they presented at that time.

W e shall, how ever, discuss v e r y  briefly our op-
p on en ts’ points, and endeavor to show their fa llacy .

1. A legal estate in the 
Trustees.

Counsel a ssert th at the doctrine o f m erger is 
b arred  b y an outstanding legal title  in the C uthbert 
trustees. In  support of this argum ent, w hich we 
have la rg e ly  an ticipated  in our earlier b rief, they 
re fe r  to the case o f H opping vs. Gray, 82 N. J . E q. 
502, a lread y  explained b y  us. I t  is sufficient answ er 
to point out th at in th at case the pow ers o f the 
trustees w ere identical w ith  those vested  by Joseph 
O gden C uthbert in his trustees. In  the H oppin g 
case G ra y  and D u ryea  w ere appointed trustees by 
the testator, who

“  A u th o rized  them to sell an y or all o f his 
real estate, or rent the same w henever in their 
judgm ent it  w ould seem to them  m ost ad van -
tageous to his estate to  do so, and to invest the 
proceeds thereof, and from  the income o f said  
investm ent to p a y  the several legacies provided  
fo r  in his w ill.”

P a g e  504.
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I f  these pow ers w ere insufficient, as counsel m ain-
tain, to vest legal title  in the tru stees o f the R an d all 
w ill, then m an ifestly  the pow ers vested  by Joseph 
O gden C uthbert in his tru stees w ere inadequate to 
g iv e  those gentlem en a legal estate. A n d  i f  no legal 
estate w as given  the C uthbert trustees, there is no 
outstanding title  to  b ar a m erger. H opping vs. Gray  
is an au th o rity  in our fav o r.

2. Alleged intervening title of 
executors and administrators.

The n ext point o f our ad versaries has m ore ap -
paren t m erit. T he argum ent is th at the in terest o f 
the C uthbert children in the corpus o f the estate 
which passed to them  because o f th eir fa th e r ’s in-
testacy, descended not in turn  upon their children, 
but (the p ro p erty  being p erson alty) upon th eir ex -
ecutors or adm inistrators. Such rev ersio n a ry  title  
being now vested in these executors or ad m in istra-
tors, it  is claim ed th at the doctrine of m erger has 
no application.

The answ er to this contention is tw o fo ld . F ir st, 
the title  o f the adm in istrator in itse lf  is not sufficient 
to b ar the operation  o f m erger. Secondly , the execu-
tors and adm in istrators in m any cases being also 
beneficiaries under the w ill are entitled to claim  a 
m erger o f th eir own interests.

W e have stated  th at the outstanding title  o f an 
adm in istrator w as not sufficient to block a m erger 
o f the equitable in terest vested  in the n ext o f kin. 
In  this connection we m ust b ear in m ind the purpose 
which the law  has in req u irin g the appointm ent o f 
an officer to adm inister a deceden t’s estate. T h is 
purpose has p rim a rily  in m ind the protection  o f
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cred itors and the paym ent out o f the person al estate  
o f a ll debts ow ing b y the decedent. I t  is m anifest in 
the present case there can be -no cred itors o f the 
estates o f the deceased children o f Joseph Ogden 
Outhbert. H en ry C. C uthbert died intestate on A p r il 
18, 1902, and his son, T . P e rc iv a l Cuthbert, w as ap -
pointed his adm inistrator. A lla n  C uthbert likew ise 
died intestate on N ovem ber 10, 1903, and Joseph O. 
Cuthbert, I I I ,  w as appointed his adm inistrator. He 
has since died, and according to the C o u r t ’s decree 
there is no one now entitled to receive h is  share of 
the estate. M ary  C. G illespie died N ovem ber 11, 
1906, appoin tin g her three children executors, and d i-
vid in g  her estate am ong them. The second Joseph 0 . 
C uthbert died in 1899, leavin g  his w ife, now  E liz a  
Guerin, his executor. 8. o f C., pp. 77-78.

It  is evident th at w h atever debts m ay have existed 
again st the estates o f these p arties  are now b arred  
by the statutes o f lim itations. I t  follow s that in the 
absence o f debts no adm inistration  is necessary, and 
the p assin g  o f the title  to an adm in istrator and from  
him to the n ext o f kin m ay be dispensed w ith.

In m ost states it  is held th at w here there are 
no debts adm inistration  m ay be dispensed with, 
so that the heirs or distributees m ay w ithout ad-
m inistration  take and hold or recover personal 
p rop erty , or d ivide it am ong them selves by 
agreem ent. ”

14 Cyc. 107.

The foot-note shows this to be the rule recognized 
in m ost o f our states. W hile the point has n ever 
been adjudicated  in our own courts, there is ev ery  
reason fo r  ad optin g a  ru le o f law  which has received 
such gen eral recognition  throughout the country. 
T h is rule w ill operate in the present instance to vest
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the leg a l title  to the corpus o f the C uthbert estate 
(independent o f M ary  R u e), in the grandchildren  
o f the testa to r now liv in g, and the descendants o f 
those now dead.

W h atever v iew  this C o u rt m ay take of the legal 
th eory  b y  which the corpus o f the C uthbert estate w ill 
even tually  be vested  in the possession o f the next of 
kin, it  m ust be adm itted th at the p a rt p layed  by an 
adm in istrator or executor is that o f a m ere conduit 
through w hich the title  runs to those entitled under 
the law. W e are in a C ourt o f E q u ity  and free  to 
reg ard  the substantial righ ts of the p arties  and ig -
nore w hat is m erely  superficial. E q u ity  reg ard s that 
as done w hich ought to be done. C a rry in g  the fa m il-
ia r  m axim  to its  reasonable conclusion we m ust hold 
th at there is nothing in the outstanding title  o f those 
adm in istrators and executors o f the deceased chil-
dren o f Joseph O gden C uthbert— if  such outstand-
in g  title  re a lly  exists— which operates to b a r a 
m erger of the rev ersio n a ry  fee and the equitable life  
interests o f the C uthbert grandchildren.

Secondly, we m ay poin t out th a t in the case of 
those beneficiaries who are also actin g as executors 
or adm inistrators o f the estates o f th eir parents, the 
children o f the testator, the argum ent of our oppo-
nents has no lo gica l application. T hese p a rties  hold 
at one and the same tim e the leg a l title  o f adm inis-
tra to r  or executor, and the equitable title  o f a bene-
ficiary. I t  is ap paren t th at in  these cases the equit-
able title  m erges in the le g a l title.

W ills vs. Cooper, 25 N. J . L . 127;
B o lles  vs. S ta te  T r u st Co., 27 N. J . E q . 308.

W e discern  in  these cases w here a  C u th b ert bene-
fic ia ry  acts as ad m in istrator or executor a  double 
m erg e r: F ir s t , a m erger o f the rev ersio n a ry  fee
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a n d t h e l e g a l ti tl e o f t h e a d m i n i s t r a t o r, a n d s e c o n d -

l y, a m e r g e r o f t h i s i n t e r e s t w i t h t h e e q u i t a bl e 

li f e e s t a t e n o w b e i n g e n j o y e d.

T h e o nl y a r g u m e n t t h a t c a n b e u r g e d a g a i n s t a 

m e r g e r o f t h e a d m i n i s t r a t o r’ s ti tl e a n d hi s i n t e r e s t a s 

b e n e fi ci a r y i s t h a t h e i s t r u s t e e f o r t h e c r e d i t o r s o f 

t h e e s t a t e w h i c h h e r e p r e s e n t s, a n d a s s u c h t h e d u t -

i e s o f h i s offi c e o p e r a t e t o p r e v e n t a m e r g e r. A s 

w e h a v e a l r e a d y s h o w n, h o w e v e r, n o c r e d i t o r s e x i s t 

a g a i n s t t h e s e e s t a t e s o f t h e c h il d r e n o f t h e t e s t a -

t o r, a n d t h i s o b j e c ti o n m u s t f a ll.

C o n c e r n i n g a m e r g e r w h i c h o p e r a t e s t o t e r m i n a t e 

t h e t r u s t ti tl e o f a n e x e c u t o r, w e m a y q u o t e f r o m  

P r e s t o n o n C o n v e y a n ci n g a s f o ll o w s :

“ T h o u g h a p e r s o n i s o ri g i n a ll y e n ti tl e d t o a 

t e r m  o r t o a n e s t a t e o f f r e e h o l d a s a n e x e c u t o r o r 

a d m i n i s t r a t o r, y e t i n p r o c e s s o f ti m e h e m a y b e -

c o m e t h e o w n e r o f t h a t e s t a t e i n h i s o w n ri g h t. 

T h i s h a p p e n s i n t h e c a s e o f e x e c u t o r s w h e n t h e 

e x e c u t o r i s al s o r e s i d u a r y l e g a t e e, a n d h e p e r -

f o r m s all t h e p u r p o s e s o f t h e w ill, a n d h ol d s 

t h e e s t a t e a s l e g a t e e, o r w h e n t h e e x e c u t o r p a y s 

m o n e y o f h i s o w n t o t h e v al u e o f t h e t e r m  i n 

d i s c h a r g e o f t h e t e s t a t o r’ s d e b t s, a n d w i t h a n 

i n t e n ti o n t o a p p r o p ri a t e t * h e t e r m  t o h i s o w n u s e 

i n li e u o f m o n e y. A n d i n t h e c a s e o f a d m i n i s -

t r a t o r s w h e n t h e a d m i n i s t r a t o r i s t h e o nl y p e r -

s o n e n ti tl e d t o a b e n e fi ci al o w n e r s h i p o f t h e 

i n t e s t a t e p r o p e r t y o r p r o c u r e s a  d i s c h a r g e f r o m  

t h o s e w h o a r e t o s h a r e t h a t p r o p e r t y w i t h hi m, 

a n d all t h e d e b t s o f t h e i n t e s t a t e a r e p ai d. U n -

d e r t h e s e a n d t h e li k e ci r c u m s t a n c e s t h e e x e c u -

t o r o r a d m i n i s t r a t o r w ill h a v e t h e e s t a t e i n hi s 

o w n r i g h t ; a n d w h e n h e h a s t h e e s t a t e ■ i n hi s 

o w n ri g h t i t w ill b e s u b j e c t t o m e r g e r /’

3 P r e s t o n o n C o n v e y a n ci n g , 3 1 0, L o n d o n y 

1 8 2 9.
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So another text w rite r  declares
“ * * * I f  the executor him self should be the 

legatee o f the term  it  seems that a fte r  a ll the 
cred itors have been paid  the term  w ill m erge. ’ ’ 

W illiants on R ea l P ro p erty , 22 E d., p. 549. 
C itin g  Law  vs. U rlw in, 16 Sim . 377.

T hese observations a p p ly  to the fo llo w in g  life  
tenants now  claim ing a  distrib ution  o f the corpus 
o f the estate :

T he three children o f M ary  G illespie— G eorge C. 
G illespie, A n n a  G. B o y d  and E lizab eth  C. G illesp ie 
(represen ted  in th is case b y  the F id e lity  T ru s t  Com -
p an y) are a ll executors under her w ill and entitled 
to  an equal d ivision  o f h er estate. S . o f C ., top o f 
p. 76. M a n ifestly  there is nothing in the title  of 
these three p arties  as executors which w ill preven t 
a m erger o f th eir life  estates in  the fee  w hich has 
come to them  by v irtu e  o f th eir m oth er’s w ill.

Josep h  0 . C uthbert, J r., le ft  a  w ill in  w hich he 
g a v e  a ll his p ro p erty  to his w ife , E liz a  C uthbert, 
now E liz a  G uerin, and appointed her executrix. S* 
o f C., p. 132. W h at w e h ave said  w ith  reg ard  to the 
in terest o f M a ry  C. G illesp ie in the C uthbert estate 
applies likew ise to the in terest w hich E liz a  G uerin 
has inherited  through h er husband.

H e n ry  C. C u th bert died intestate, and T . P e rc iv a l 
C uthbert, one o f the life  tenants and a  p a rty  to this 
bill, w as appointed his adm in istrator. H is duties 
o f ad m inistration  h avin g  been d isch arged  and one- 
th ird  o f h is fa th e r ’s estate v e stin g  in him  b y  v ir -
tue o f the in testate law , it  m ust be adm itted that 
this sh are is capable o f m ergin g  in the life  estate in 
the incom e w hich he is  now  enjoying.

Joseph 0 . C uthbert, III ,  w as appointed adm in istra-
tor o f his fath er, A lla n  C uthbert, but h avin g  de-
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ceased there is at present no adm in istrator in charge 
o f A lla n ’s estate. W e subm it th at in this situation  
the title  to A lla n ’s rev ersio n ary  in terest in the Cuth- 
bert estate passes d irectly  to his next o f kin. 14 Cyc., 
107. I f  not, the title  is m erely  suspended until an 
adm in istrator is appointed, and upon such appoin t-
ment the doctrine o f m erger m ay or m ay not be ap -
plicable, depending upon in whom  is vested  the du ty 
o f adm inistration.

In  closin g we again  call attention  to the fa c t that 
it is u n fa ir  to require us to m eet the argum ents ad-
vanced by counsel fo r  the trustees at this late hour 
in  the course o f litigation . H ad the point been 
ra ised  in the pleadings and presented as an issue 
b efo re  the V ice-C han cellor w e could have introduced 
testim ony show ing beyond a doubt th at the debts of 
these differen t estates had in each case been p aid  
and the final account filed.

O ur opponents cite Buchanan vs. Buchanan, 75 
N. J . E q . 274, to the effect that the next o f kin  have 
no standing in a  C ourt of E q u ity  to m aintain  an ac-
tion fo r  the reco very  o f p ro p erty  belonging to the 
decedent. T h is  p roposition  we can a ffo rd  to con-
cede. W e have not brough t our suit fo r  the recovery  
o f p ro p erty  belonging to the decedent. W e have 
been brought into court by a bill o f com plaint filed b y  
these trustees to require us to set fo rth  w hat in terest 
we conceive ourselves possessed o f in the C uthbert 
estate, and w h at in terp retatio n  should be m ade of 
the te s ta to r ’s w ill. W h eth er or not the doctrine o f 
m erger operates so as to entitle these beneficiaries 
to a d ivision  o f the estate is one w hich is m erely  in -
cidental to the gra n tin g  o f the v e r y  re lie f p ra yed  
b y these com plainants. M oreover, it  is evident, 
since the point is m ade out o f the course o f p leading, 
that i f  it  is to be adm itted w e are likew ise entitled
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to  am end i f  n ecessary  so as to b rin g  the executors 
and ad m in istrators in as p arties  defendant.

W e m ay sa y  in closing that the w hole argum ent 
o f our opponents ignores one p ertin en t fact. The 
re lie f w hich is allow ed in such suits as this is o f the 
broadest possible character, and contem plates 
fu tu re  contingencies as w ell as present conditions. 
In  re Ungaro, 102 A tl. 244. I t  is, therefore, incum bent 
upon the C ourt o f C h an cery to fram e a decree which 
w ill advise the tru stees o f the righ ts which arise 
upon p a rticu la r contingencies certain  to occur. 
A m on g these is the tra n sfe r  b y  these executors and 
adm in istrators o f the te s ta to r ’s children o f the re -
spective in terests in the C uthbert estate w hich v e st-
ing in their p aren ts p ass in turn  to th eir issue. 
A s  soon as these tra n sfers  have been m ade,— and 
th ey m ay be m ade at an y tim e,— the estate o f the ex-
ecutor or adm in istrator w ill in each case be a t  an 
end, and the title  which he has passed  to the rea l ben-
eficiary  w ill be subject to m erger. T h is is the situ a-
tion which presents the substantial aspects o f our 
c lie n ts ’ rights. I t  is m an ifestly  the situation  which 
this court m ust have in m ind when it determ ines 
this appeal.

R e sp e ctfu lly  subm itted,

H A R V E Y  F . C A R R , 
L O U IS  B . L e D U C , 

Counsel fo r  D efendants.


