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New Jersey Supreme Court 
Passaic County. 

Rose Dirk and Otto Dirk, her 
husband, 

Plaintiffs, 
vs. 

The Sanitary Construction Co., Action at Law 
a corp., Anthony Cervino, and 
Jacob Mende, and in the al-
tern ative, Jacob Mende, 

Defendants. 

COMPLAINT 

The plaintiffs by Ward & McGinnis, their attor-
neys, complain of the defendants as follows: 

FIRST COUNT. 

1. The plaintiffs are residents of Singac, County 
of Passaic, and State of New Jersey. 

2. The defendant, The Sanitary Construction 
Co., is a New Jersey corporation. 

3. The defendant, Anthony Cervino is 2 resi-
dent of the City of Paterson, County of Passaic, 
and State of New Jersey. 

10 
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4. The defendant, Jacob Mende is a resident of 
the township of West Milford, County of Passaic, 3o 
and State ,of New Jersey. 

5. That at the time of the committing of t he 
grievances hereinafter mentioned, the defendant, 
The Sanitary Construction Co., owned the automo-
bile truck hereinafter mentioned. 
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6. That at the time of the committing cf th e 
grievances hereinafter m.entfoned, tthe ,defendant. 
Anthony Cervino operated the automobile tr uck of 
the defendant, The Sanitary Construction Cr)., act-
ing as their duly authorized ag Ent , servant , and em-
ployee and under their orders and directions. 

'111:it at the time of the committin g of the 
grievances hereinafter mentioned, the def endant, 
J 2cob Mende owned and operated the Chev rolet au-10 

20 

t smobile hereinafter mentioned. 
8. That at the time of the committing of th e 

gr ievances hereinafter mentioned. t he defendant, 
The Sanitary Construction Co., by its duly aut hor-
ized agent, Anthony Cervino operated its aut omobile 
truck along a certain public street ,or highway known 
as Pompton Avenue, which ran in a general east-
erl y and westerl y direction in Singac, in the Count y 
of Passaic, and State of New Jersey and operated 
the same in a general westerly direction on said high-
way. 

9. Th at at the time of the committing of the 
O'rievances hereinafter mentioned, the def endant, b 

J acocb Mende operated his Chevrolet aut omobile 
~long the highwa y aforesaid, known as Pompton 
Avenue in the County aforesaid, in a generd east-
erly direction. , 

10. That ,on or about the 18th day of Augu st, 
1926 the defendant The Sanitary Constructi on Co., ' ' . 

80 by its dul y authorized servant, agent, and employee 
Anthony Cervino, oper ated its automobile truc k in 
a careless, reckless, and negligent manner :n th at 
it was run at a high and excessive rate of speed, 
and carelessly, negligentl y, and recklessl y oper ated 
the same while it was in a defectiv e conditi cn nn<l 

8 
Complaint 

carelessly, negligentl y and improperly failed to 
steer, guide, or oper ate said automobile truck or 
check the speed thereof and carelessly , negligently, 
and improper ly failed to give any signal or warning 
of its approa ch and carelessly, negligently, and im-
prnper ly opera ted the same without due re ga rd to 
the safety or the right of other automobiles on the 
highway or pedestrians on the sidewalk near the 
highway, and so car elessly, negligently, and improp- 10 
erly, sudd enly swerved from the right hand side ,of 
said highway acro ss t o the left hand side cf said 
highway attempting to enter a side street 0n the 
left hand side of said highway and so carelessly, 
negligent ly, and improperly attempted to cut off 
the procedure of another motor vehicle owned and 
operated by the defendant, Jacob Mende which was 
proceeding in an easterly direction on the right ha.t1d 
side of said highway and so carelessly, negli gently, 
and impro perl y permitted an incompetent driver to 20 
operate said automobile truck whose incom petency 
was well known to th e defendant, The Sanitar y Con-
shu ction Co., from the time of his hiring to the time 
of the committin g of the grievance s herein men-
tioned. 

11. That on or about the 18th day of Augu st, 
1926, the defend ant, Jacob Mende operated a Chev-
rolet autom obile in a careless, negli gent, and r·eck-
less manner in th at he oper ated the same at a high 
and excess ive r at e of speed and carelessly, negli- 30 
2·ently, and imprope rly operated the same while it 
was in a def ective condition and carelessl y, negli-
gently, and recklessly, failed to steer , guide, or ,oper-
ate the said automobile or check the speed thereof 
and so care lessly, negli gentl y, and improperl y failed 
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to give any warning or signal of its approach and 
so carelessly, negligently, and impruperly oper ated 
the same without due regard to the safety or the 
r iaht of other automobiles on the highway afo resaid b 

or pedestrians on the sidewalk near the highw ay and 
so carelessly, negligently, and improperly attemp ted 
to cut off the procedure of another motor veh icle 
owned by the defendant, The Sanitary Construct ion 

10 Co., a corp., and ,operated by its duly autho rized 
agent, Anthony Cervino, which was proceedjn g in 
a westerly direction on the right hand side of said 
highway and about to enter a side street on the left 
hand side of said highway and so carelessly , neg-
ligently, and imp~o-perly operated the said auto mo-
bile while he was an incompetent driver. 

12. By reason of the careless, negligent, and im-
pr oper conduct of all of the said defendanis, the 
said automobile truck of the defendant, The Sanit ary 

~O Construction Co., collided with the Chevrolet auto-
mobile of the defend ant, Jacob Mende · with such 
force and violence that they both entered and lan ded 
upon the sidewalk, a distance of about twent y-five 
feet (25) from the point of collision of said motor 
vehicles and pinned the plaintiff, Rose Dirk, aga inst 
the wall of a building which she was enterin g and 
by reason thereof she sustained the fallowin g in-
juries: 

13. The said Rose Dir k was cut and bruised about 

80 the head, face, neck, chest, arms, shoulde rs , back 
and legs and was cut, bruised, and lacerated about 
her entire body; her hearing was impaired; her eye-
sight was impaired; she suffered contusions and ul-
cerations of the breast-bone; her back was spr ained 
:md wrenched; she suffered ecchymosis of the left 
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thigh; her ankles were sprained; she sustained a 
black and blue face and black and blue marks all 
over her entire body; she suffered a severe and per-
manent shock to her nervous system. , 

14. The said Rose Dirk has been la.id up for a 
long per iod of time and has suffered great and ex-
cruciating pain. She has been rendered sick , sore, 
lame, disea sed, disordered, wounded, and debilitated, 
and in the future will so remain; she has been pre- 10 
vented fro m carrying on her usual work and em-
ployment and in the future will so remain. · 

15. The plaintiff, Rose Dirk alleges that irre-
spective of any question of negligence, the said 
automobile truck which came in contact with the 
Chevrolet automobile at the time and place afore-
,.;aid, was owned by the defendant, The Sanitary Con-
structio n Co. 

16. The plaintiff, Rose Dirk, further alleges that 
irrespect ive of any question of negligence, the said 20 
autom obile truck which came in contact with the 
Chevrolet automobile at the time and place afore-
sr.id, was operated by their duly authorized agent 
for and in their behalf and under their orders and 
directions. 

17. The plaintiff, Rose Dirk, further alleg es that 
irresp ecti ve of any question of negligence, the said 
Chevrolet automobile which came in contact with 
the aut omobile truck at the time and place afores aid, 
was owned by the defendant, Jacob Mende and oper- 30 
ated by him. 

18. By reason of the premises, the plaintiff, Rose 
Dirk, ha s sust ained damage in the amount of Ten 
Thous~nd Dollars ($10,000) for which amount sht 
will claim judgment under this count from the de-

• 
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fendants, The Sanitary Const:r:uction Co., a corp., 
Anthon y Cervino, and Jacob Mende. 

SECOND COUNT 

1. Paragraphs 1, 2, 3, 4, 5, 6, 7 , 8, 9, 10, and 11 of 
the first count are hereby included and made part of 
this count as though they were pleaded at length. 

2. By reason of the careless, negligent, and im-
pro~er conduct of the defendants, The Sanitar y Con-
struction Co., and Anthony Cervino or the defend ant, 
Jacob Mende, the said automobile truck of the de-
fendant, The Sanitary Construction Co., collided with 
the Chevrolet automobile of the def enda.nt, J a.cob 
Mende with such great force and violence that t hey 
both entered and landed upon the sidewalk, a dis-
tance of about twenty-five feet (25) from the point 
of collision of said motor vehicles and pinned t he 

20 plaintiff, Rose Dirk, against the wall of a buildi ng 
which she was entering and by reason thereof she 
sust ained the following injuries: 

3. Paragraphs 13, 14, 15, 16 and 17 of the first 
count are hereby included and made part of th is 
count as if they were pleaded at length. 

4. By re ason of the premises the plainti ff, 
Rose Dirk, has sustained damage 1n the 
amount of Ten Thousand Dollars ($10,000) for whic h 
amount she will claim judgment under this count 

~O from the defendants, The Sanitary Construction Co., 
and Anthony Cervino or in the alternative from th e 
defendant , Jacob Mende. 
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THIRD . COUNT. 

1. Par agr aphs 1, .2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, and 17 of the first count are hereby 
included and made part of this count as .though they 
were pleaded at length. 

2. Parag raphs 1, 2, and 3 of the second count are 
hereby included and made part of this count as 
though they were pleaded at length. lO 

3. The plaintiff, Otto Dirk, avers that at the time 
o-i the committing of the grievances hereinbefore 
mentione d he was and still is the husband of the 
said Rose Dir k and that by reason of the injuries 
she susta ined he was forced and obliged to lay out 
and expend a large sum of money in order to have 
his said wife healed and cured of the said injuries 
and in order to have his said wife's household duties 
attended to, and was forced and obliged to lay out 
and expen d divers sums of money for medical at- 20 
tendance and in the future will be obliged to expend 
such money for such purpose and that by reason of 
s~id pre mises he also lost and was deprived of the 
society, services, and consortium of his said wife 
end in the future will be deprived of the same. 

4. By reason of the premises, the plaintiff, Otto 
Dirk has sustained damage in the amount of Five 
Thousan d Dollars ($5,000) for which amount he will 
claim judg ment under this count from the defend-
ants , The Sanitary Construction Co.,, a corp., An- 30 
thony Cervino and Jacob Mende or in the alte rnative 
from the defendant, Jacob Mende. 

Ward & McGinnis, 
Attorneys of the Plaintiffs 
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(Filed January 29, 1927.) 

NEW JERSEY SUPREME COURT 
Passaic County. 

Rose Dirk and Otto Dirk, her 
husband, 

Plaintiffs, 
vs . 

, l 

10 The Sanitar y Construction Go., Action at Law 
a corp., Anthony Cervino, and 
Jacob Mende, and in the al-
ternative, Jacob Mende, 

Defendant s. 

ANSWER. 

Sanitary Construction Co., a corporation, and An-
thony Cervino, two of the defendants in the above 20 
entitled cause answering say that 

ao 

FIRST COUNT 

1. Defendants have no information nor knowl-
edge sufficient to form a belief as to paragraph one 
of the first count of the complaint " 

2. Defendants admit paragraph two of the first 
count of th e complaint. 

3. Defendants admit paragraph three of the firs t 
count of the complaint . 

4. Defendants have no information nor kno wl-
edo-e sufficient to form a belief as to paragraph fou r b 

of the first count of the complaint. 
5. Defendants deny paragraph five of the first 

count of the complaint. 
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6. Defendants deny paragraph six of the first 
count of the complaint. 

7. Defen dants have no knewledge nor informa-
tion sufficient to form a belief as to paragraph seven 
of the first count of the complaint. , 

8. Defendants deny paragraph eight of the first 
count of the complaint. 

9. Defendants admit paragraph nine of the first 
count of th e complaint. 10 . 

10. Defendants deny paragraph ten of the first 
count of the complaint. 

11. Defendants deny that part of paragraph 
eleven o.f th e first count of the complaint, which re-
fers to the Sanitary Construction Co. and Anthony 
Cervino. 

12. Defendants deny paragraph twelve of the first 
count of the complaint. 

13. Def end ants deny paragraph thirteen of the 
first count of the complaint. 20 

14. Defendants den y paragraph tuurteen of the 
first count of the complaint. 

15. Defendants deny paragraph fifteen of the first 
count of th e complaint. 

16. Defendants deny paragraph sixteen of V1e first 
count of th e complaint. 

17. Defendants have no information nor knowl-
edge sufficient to form a belief as to paragraph seven-
teen of the -firs t count of the complaint. 

18. Defendants deny paragraph eighteen of the 30 
first count of the complaint. 

SECOND COUNT 

1. The answer s to paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10 and 11 of the first count are hereb y re neated 

• 
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and m.ade a part of this count as though the y were 
pleaded at length. 

2. Defendants deny that part of paragra ph two 
of the second count of the complaint, which ref ers 
to the Sanitary Construction Co. and Antho ny Cer-
vmo. 

3. The answers to paragraphs 13, 14, 15, 16, and 
17 of the first count are hereby repeated and mad e a 

10 pa r t of this count as though they were pleaded at 
length. 

4. Def end ants deny paragraph four of the second 
count ,of the complaint. 

THIRD COUNT 

1. The answers to paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16 and 17 of the first count 
ar e hereb y made a part of this count as thou gh th ey 

20 were pleaded at length. 
2., The answers to par agraphs 1, 2 and 3 of t he 

second count a.re hereby made a part of this count 
as though they were pleaded at length. 

3. Defendants deny paragraph three of th e thi rd 
count of the complaint. 

4. Defendants deny paragraph four of th e thi rd 
count of the complaint. 

John L. Griggs, 
Attorney of Defenda nts, 

:30 Sanitary Construction Co. 
and Anthony Cervino . 

11: 
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(Fil ed January 26, 1927.) 

NEW JERSEY SUPREME COURT 
Passaic County. 

Rose Dirk and Otto Dirk, her 
husband, 

Plaintiffs, 
vs. 

The Sanit ary Construction Co., Action at Law 
a corp., Anthony Cervino, and 
Jacob Mende, and in the al-
ternativ e, Jacob Mende, 

Defendant s. 

ANSWER 

Defendant, Jacob Mende, residing in the Township 

10 

of West Milford, in the County of Passaic and State 2o 
of New Jer sey, says that: 

ANSWER TO FIRST COUNT 

1. Par agr aph 1 is admitted. 
2. Paragr aph 2 is admitted. 
3. Parag raph 3 is admitted. 
4. Paragra ph 4 is admitted. 
5. Para graph 5 is admitted . 
6. Paragr aph 6 is admitted. 30 
7. Par agraph 7 is admitted. 
8. Parag raph 8 is admitted, save that said Pomp-

ton Avenue, also known as Pompton Turnpike runs 
in a ge:neral northerl y and southerly direction . 

9. Para.graph 9 is admitted, save that Jacob 
Mende was oper atin g his automobile in genera] sou-
therlv direction. 
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10. Paragraph 10 is admitted, save that th e auto-
mobile of said Jacob Me_nde was proceeding in a sou-
therly direction on his right hand side of said high-
way, 

11. Paragraph 11 is denied. 
12. Paragraph 12 is denied, save that the auto-

mobile truck of the Sanitary Construction, by rea-
son of its careless, negligent and improper oper ation, 

10 ran into the automobile of this defendant and caus-

20 

ed plaintiff to be st r uck. 
13. Paragraph 13 is denied. 
14. Paragraph 14 is denied. 
15. Paragraph 15 is admitted. 
16. Paragraph 16 is admitted. 
17. Paragraph 17 is admitted. 
18. Paragraph 18 is denied. 

ANSWER TO SECOND COUNT 

1., As to the allegations of paragraph 1 of this 
count, the answers to paragraphs 1, 2, 3, 4, \ 6, 7, 
8, 9, 10, 11 of the first count are hereby repeat ed and 
made a part hereof. 

2. As to the allegations of paragraph 2, thi s de-
fendant admits that by reason of the carele ssness, 
negligence and improper conduct of the defend ants 
the Sanitary Construction Company and Anth ony 
Cervino, the said automobile truck of the Sanit ary 

ao Construction Company ran into the automobil e of 
this defendant, but denies each and every other al-
legation of said paragraph. 

3. As to the allegations of paragraph 3, the an-
swers to paragr aphs 13, 14, 15, 17, and 17 of t he 
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first count ar e hereby repeated and made a part 
hereof. 

4. Paragr aph 4 is denied. 

ANSWER TO THIRD COUNT 

1. As to the allegations of paragraph 1 of this 
count, the answers of paragraphs 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16 and 17 of the first count 10 
are hereby r epeated and made a part hereof. 

2. As to the allegations of paragraph 2 of this 
count, th e answers to paragraphs 1, 2 and 3 of the 
second count are hereby repeated and made a part 
hereof. 

3. Para.graph 3 is denied, save the allegation that 
Otto Dirk is the husband of the said Rose Dirk, as 
to which allegation this defendant has not sufficient 
knowledge or information to form a belief, and 
leaves same for plaintiffs to prove. 20 

4. Parag raph 4 is denied. 

FIRST SEPARATE DEFENSE 

This defendant was not negligent in the premises. 

SECOND SEPARATE DEFENSE 

If plaintiff, Rose Dirk, received any injuries on or 
about August 18th, 1926, as alleged in said com- 30 
plaint, the same were due solely to the negligence 
of defend ant , the Sanitary Construction Company 
and its agent , defendant Anthony Cervino. 

Wa yne Dumont, 
Attorney of Defendant, Jaca:b 

Mende. 
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(Filed February 18, 1928.) 

NEW JERSEY SUPREME COURT 
Passaic County. 

Rose Dirk and Otto Dirk, her 
husband, 

Plaintiffs, 
vs. 

10 The Sanitary Construction Go., Action at Law 
a corp., Anthony Cervino, an d 

20 

ao 

J a.cob Mende, and in the al -
ternative, Jacob Mende, 

Defendants. 

POSTEA 

This action came regularly on for trial on the 3rd 
day of February, 1928. The plaintiff proved his 
ca.se and rested, and the Court ordered a judgment of 
nonsuit against the plaintiffs, and in favor of the de-
fendant, the Sanitary Construction Co., a corpor a-
tion, and Anthony Cervino, and the case agajnst th e 
defendant, Jacob Mende was discontinued before 
trial. 

Clifford L., Newman, 
Judge, Passaic Circuit, 

New Jersey Supreme Court . 
Dated February 9, 1928. 

15 . 
(Filed February 18, 1928.,) 

NEW JERSEY SUPREME COURT 
Passaic County. 

Rose Dirk and Otto Dirk, her 
husba nd, 

Plaintiffs, 
vs. 

The Sanitary Construction Co., 
a corp., Anthony Cervino, and 
Jacob Mende, and in the al-
ter native, Jacob Mende, 

Defendants. ) 

NOTICE OF APPEAL 

To John L. Griggs, attorney for defendants, The 
Sanitary Construction Co., a corp., and Anthony 
Cervino: 
Sir-

Please Take Notice, that the plaintiffs appeal 
from the whole of the judgment of nonsuit enter-
ed in the above stated cause, to the New Jersey 
Court of Errors and Appeals in the last resort in 
all causes. 

Ward and McGinnis, 
Attorneys of Plaintiffs. 

10 

. 20 

Newman C. C. S. 30 
Due and legal service of a within copy hereby 

acknowledged this 14th day of February 1928. 
J,ohn L. Griggs, 

Attorney of Defendants, The Sanitary 
Construction Co., and Anthony Cervino. 
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Grounds of Appeal 

NEW JERSEY SUPREME COURT 
Passaic County. 

Rose Dirk and Otto Dirk, her \ 
husband, J 

Plaintiffs, 
VS. 

10 The Sanitary Construction Co., 
a corp., Anthony Cervino, and 
Jacob Mende, and in the al--

I 

ternative, Jacob Mende, , 
Defendants. } 

GROUNDS OF APPEAL 

To John L. Griggs, attorney for defendants, The 
Sanitary Construction Co., a corp., and Anthon y 
Cervino: 

20 Sir-
Please Take Notice, that the followinO' are th e b 

grounds of appeal : 
1. Because the trial Court committed error in 

ordering a judgment of nonsuit against the plain-
tiffs and in favor .of the defendants, The S2-nib ry 
Construction Go., a corp.,, and Anthony Cervh:o. 

2. Because the trial Court committed error in 
granting the defendants' motion for nonsuit again st 
the plaintiffs on the ground that no negligence was 

oil h s own on the part of the defend ants, The Snnit:::ry 
Construction Co., a corp., and Anthony Cervino. 

3. Because the trial Court committed error in 
not refusing the defendants' motion for a nonsui t 
against the plaintiffs. 

Ward and McGinnis, 
Attorneys of Plaintiffs. 

Due and legal service of a within copy hereb y 
acknowledged this 14th day of February 19::8 

John L. GriO'O'S bb , 

Attorney of Defendants, The Sanitar y 
Construction Co., and Anthony Cervino. 

17 
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NEW JERSEY COURT OF ~RRORS AND 
APPEALS 

Rose Dirk and Otto Dirk, her 
husband, 

Plaintiffs, 
vs. 

The Sanitary Construction Co., 
a corp., Anthony Cel'vino, and 
Jacob Mende, and in the al-
ter native, Jacob Mende, 

Defendants. 

STIPULATION 
It is hereby stipulated by and between counsel of 

the respective parties, that the above stated cause 
be argued and submitted on briefs for the l\'Iay term 
of Court, 1928, provided State of Case and Briefs 
are served within time . 

Ward and McGinnis, 
Attorneys of Plaintiffs. 

John L. Griggs, 
Attorney of Defendants, 

The Sanitary Construction Co., 
and Anthony Cervino. 

10 

20 

30 
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NEW JERSEY SUPREME COURT 
Passaic Circuit 

Rose Dirk and Otto Dirk, 
Plaintiffs, 

vs. 
The Sanitary Construction Co., 

a Corp., Anthony Cervino, 
10 and Jacob Mende, and in the 

Alternative, Jacob Mende, 
Defendants. 

At Law 

Paterson, N. J., Februar y 3, 1928. 
Before Hon. Clifford L. Newman, Judge, and a 

Jur y. 
Appearances: 

For Plaintiffs-Messrs. , Ward and McGinnis, by 
20 Louis C. Friedman. 

For Defendants-John L. Griggs, Esq., by Charl es 
G. Stalter, Esq. 

PARTIAL TRANSCRIPT OF TESTIMONY 

(A jury was called and sworn and counsel for t he 
respective parties opened to the jury.) 

(In his opening, counsel for the plaintiffs stat ed 
30 that the plaintiffs had discontinued the case as t o 

the defendant Jacob Mende.) 

19 
Mrs. Barbara Tappash-direct 

MRS. BARBARA TAPPASH, sworn. 

Direct Exa mination by Mr. Freedman : 

Q., Mrs. Tappash, did you own a store on the 
18th of August, 1926? A. Yes. 

Q. Where was that store? A. By Gray Street 
and Newar k Turnpike. 

Q. Is th at also called the Pompton Turnpike? 
A. Yes. 10 

Q. T'hat is at Little Falls? A. Singac. 
Q., Do you remember an accident in which Mrs. 

Dirk was injured ? A. I remember only I hear 
noise and I came out from my house. 

Q. Will you speak a little louder? You heard a 
noise and then you came out of your hous e ? A. 
Yes, sir . 

Q. What did you see? A. I see her by my 
house. 

Q. Yes ? A. An automobile, Chevrolet, was 20 
tigh t my house, and she was over there. 

Q. Who, Mr s. Dirk? A. Mrs. Dirk. 
Q. Wher e was Mrs. Dirk and where wns the 

Chevrolet ? A. Both my house was. 
Q. Near what part of the house? A. By the 

stoop, my sto r e, front of my store. 
Q. Was Mrs. Dirk near the wall of your store? 

A. Yes, sir . 
Q. Where was the Chevrolet in respect i:o Mrs. 

Dirk and the wall of your store? A. Both was to- 30 
gether. 

Q . Both were together. How close were t hey to-
gether? A. Well, was tight together , Mrs . Dirk 
and Chevr olet. 

Q. They were both tight together? What kinu 



20 
Mrs. Barbara Tappash-direct 

of a noise did you hear? A. Well, :Mrs. Dirk hol-
lered. 

Q.. She hollered? A. Yes. 

By the Court: 

Q. Where was she? On the road or where? A. 
No; she was by my store, right to the steps .. 

Q. Steps of your store? A. Yes. 
10 Q. Near the road? A. No; by the store, by 

the steps, 
Q. How far was it from the road? A. Not so 

far yet .. 
Q. Well, how far is .that? A. Because th e 

store by the corner, you know, I don't know how 
far. 

By Mr. Freedman: 

20 Q. How far is this store from Pompton Avenue , 
where these automobiles run? A. Well, not so fa r. 

Q. How many feet, about, roughly, so we can es-
timate? A. I can't say sure how many feet. 

Q.. Eh? A. It was close to sidewalk. 
Q. Close to the sidewalk, your store is? A. 

Yes. 
Q. What kind of a dress did Mrs. Dirk wear on 

that day? A. Pink. 
Q. Now, after the accident you came out; did 

HO you help Mrs. Dirk? A. Yes. 
Q.. What did you do? A. She was sick and l 

help her stand up. 
Q. Did you take her home? A. No, I gave he r 

husband's sister. 

21 
Mrs. Barbara Tappash-cross 

Q. Did you see the automobile truck at that 
time? A. Both was on the front. 

Q. Both the automobile truck and the Chevrolet 
were in front of the house? A. Yes. 

Cross-examination by Mr. Stalter: 

Q. What time was this, Mrs. Tappash? A. 
A. Well, I don't know sure what time; about nine 
o'clock, maybe eight, I don't know; was early in the 10 
mornmg. 

Q. It was early in the morning. Was it a bit 
foggy that day? A. It was foggy and rain a little 
bit. 

Q. Mrs. Dirk walked home, didn't she? A. No; 
she j ust came to the store. 

Q. She came in the store? A. Yes. 
Q. Well, she eventually went home, didn't she? 

A. Well, at that time she got hit she go home 
back. 20 

Q. She went back to her house. Do you know 
who went with her? A. Who was with her. 

Q. Yes. A. She was only self ; she only come 
2lf to the store. 

Q. Then she walked home from the stor e ? A. 
Oh, no, she don't go ho·me to bed; she can't go to 
the store any more. 

Q. You misunder stand me. Right afte r Mrs. 
Dirk was hit? A. She go back. 

Q. She came in your store, didn't she? A. She 30 
came to my store in after she get hit, by the steps 
there ; go back home .. She didn't buy nothing at that 
time. 

Q. No; I mean she walked home herself? A. 
Her husband's sister bring her home. 
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Q. You didn't answer the question. She walked 
home? A. She walked slow. 

Q. All right. Where was the automobile tru ck 
with reference to the Chevrolet? A. I see both 
on the front of my store ·., 

Q. But it was the Chevrolet that was up ngain st 
Mrs. Dirk? A. Yes. 

10 (Testimony of Dr. Lucent omitted fr om 
this transcript.) 

JOSEPH DEVINE, sworn. 

Direct Examination by Mr. Freedman: 

Q. Mr. Devine, do you remember an accident on 
August 18, 1926? A. I do., 

Q. While on Pompton Turnpike? A. Yes, sir. 
20 Q. Where were you? A. Why, I was gojng up 

;-rn 

Pompton Turnpike. 
Q. What time of the day was that? A. I guess 

about quarter to eight or eight o'clock, somewhere 
around that, or quarter after eight, somewhe re 
about that. 

Q. Did you see any automobiles on the highway 
at that time? A., Yes, sir; the Chevrolet tourin g 
car passed me. 

Q. Chevrolet touring ca:r passed you? A. Yes, 
sir. 

Q. Going in the same direction as you were go-
ing? A. In the same direction. 

Q. You were going in which direction, north or 
south? A. I was going south. 

Q. Now, did you see any other automobile? A. 
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Yes; I saw a truck belonging to the Sanitary Con-
struct ion Company. 

Q. Coming in the -opposite direction? A. Com-
ing the opposite way. 

Q. That would be north? A. · That would be 
going north, yes. 

Q. Were you past Gray Street at the time this 
Chevrolet passed you? A. No, sir; I was 200 
yards . 

Q., You had not crossed Gray Street yet? A. 
No, sir. 

Q. You remember seeing a collision between the 
truck and the Chevrolet car? A. Yes, sir. 

Q. Where did that collision occur in reference to 
Gray Street and the store on Pompton Avenue near 
Gray Street? A. Why, that happened off Gray 
Stree t, I should judge about thirty or thirty-five 
foot from Gray Street. 

10 

Q. The collision of the automobiles was thirty or 20 
thirty -five feet from Gray Street? A. Yes, sir. 

Q. The front of what premises, if you know? A .. 
In front of a grocery store. 

Q. In front of a grocery store? A. Yes. 
Q. Do you know who owned that grocery store'! 

A. Yes. 
Q. Who? A. Woman by the name of Tappash. 
Q. Is that the lady who was on the stand before? 

A. Yes, sir. 
Q. Now, did you see Mr s. Dirk at that time? A. 30 

Yes, sir. 
Q. Where was she? A. Why, she was walking 

up in front of me. 
Q. Walking up in front of you? A. Yes .. 
Q. About how many feet? A. Well, I should 

judg e 200 yards or so. 
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Q. 200 yards . . Now, at the time of this collision 
where was Mrs. Dirk? A. She was on the side-
walk, just about to step into the store. 

Q. About to step into the store? A. Yes. 
Q. Well, what was the distance between her and 

the store at the time of the collision? A. Why, 
she only had to make a step up the step, that is all. 

Q. I see. You say you saw these automobile s 
10 come together? A. Yes, sir. 

Q. Which automobile pinned Mrs. Dirk against 
the wall of the store? A. The Chevrolet. 

Q. Where was the automobile truck? A. The 
automobile truck was on the left side of the Chev-
rolet, but the Chevrolet had her pinned, and the 
other truck was up against the Chevrolet. 

Q. The Chevrolet had Mrs. Dirk pinned against 
the wall ? A. Against the wall. 

Q. And the truck was up against the Chevrolet? 
20 A. Yes, sir. 

:rn 

By the Court: 

Q. The Chevrolet and the truck are two different 
cars, are they? A. Yes, sir. 

Q. The truck which pushed her against-pinned 
her- A. No, it was the Chevrolet. 

Q. The Chevrolet pinned her and the truck was 
against the Chevrolet? A. The truck was again st 
the Chevrolet. 

By Mr. Freedman: 

Q. Did you see the Chevrolet proceeding ,on 
Pompton Avenue? A. Yes, sir. 
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The Court-Which is the Sanitary Con-
struction Company car, the truck or the Chev-
rolet? 

The Witness-. The truck. 
Mr. Stalter-The other is the Mende car, 

the defendant who has been discontinued 
against, the Chevrolet. 

Mr. Freedman-That is correct. 

Q. Now, did you see the automobile truck come 
down the highway before the accident? A. Why, 
the automobile truck, I believe, was standing there. 
I couldn't swear. 

Mr. Stalter-I object. 
The Court-No, not what you believe; just 

what you saw. 
The Witness-All I saw was when the two 

came together. 

Q. How far is the store in front of which the ac-
cident took place from Gray Street? A. Why, 
about thirty-five feet, I should say, thirty or i.hirty-
five feet. 

Q. As you saw the truck coming down Pompton 
Avenue, on what side of the road was it? A. Well, 
I didn't notice that truck coming down, but it was 
on the right side of the road, but when it turned and 

10 

20 

the two cars hit, it was on the left side of the road. 30 
Q. Did I understand you to say that the auto-

mobile truck turned? A. The automobile truck 
tur ned. 

Q. In which direction? A. It made a left turn. 
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By the Court: 

Q. G-0-ing or coming which way? A. It was 
coming towards me and turned. 

Q. 
Q. 
Q. 

turn. 

Going north or south? A. 
The truck was going north? 
It made a turn to the left? 

Going north. 
A. Yes. 

A. Made a left 

Q. This store is on the left-hand side of the road 
10 going north? A. Yes, sir. 

20 

By Mr. Freedman: 

Q. Then, this automobile truck ma.de a left-h and 
turn going north on Pompton Avenue in front of th is 
st ore wh ich was thirty-five feet from Gray Str eet, 
which is, a side street? A. Yes. 

Q. Just where this store is there is no cross 
street there, is there? A. No, sir. 

Q. Was that an easy left-hand turn he made ? 

Mr. Stalter-I object. 
The Court-Sustain the objection. 

Q. Describe just how he made the left-han d 
turn? A. Well, he ma.de the left-hand turn where 
there is no street intersection, and the two cars, 
when the y seen wh at was coming, I suppose , t hey 
pulled-

The Court-Oh, no, just what happened. 

A. Well, the car ran into it, the Chevrolet tourin g 
car and the truck collided. 

Q. You said the car ran into it? A. Th ey both 
run together. 
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Q. Just describe how the ca.rs collided. A. Well, 
they both-one was making a turn-this fell ow was 
a litt le past Gray Street, he couldn't get into Gray 
when he seen that car turning, naturally he turned 
with it . 

The Court-Tell just what he did, not nat-
urally. 

10 
A. That is all they did. They collided there on the 
turn; they were both headed towards in the store. 

Q. Which car struck which car? 

The Court-That is what the jury has to 
find out from the evidence. Let him tell what 
happened. Which ran into the other one is a 
jury question. 

Q. Well, was this Chevrolet speeding? 

The Court-Oh, no, that is a leading ques-
tion, too. You may ask him what speed he 
was going. 

Q. Do you know just what speed the Chevrolet 
was going? A. I couldn't tell you the rate to the 
mile, no. 

Q. Well, was he going fast or slow? A. Well, 
he was going along pretty good; I should judg e may-
be twenty-five miles. 

Q. Twenty-five miles an hour? A. I should 
say about that. 

Q. Now, at that part of the highway do you know 

20 

30 
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whether or not the buildings are a hundred feet 
apart? A. Why, some of them are, yes. 

Cross Examination by Mr. Stalter: 

Q., Gray Street does not continue across Pomp-
ton Avenue, does it? A. No, sir. 

Q. As I understand it, Gray Street intersects it 
and stops dead in a T shape; is that right? A. 

10 y es. 
Q. Where is this grocery store with reference to 

the Newark side of Gray Street? That which would 
be south, would it not? A. Yes. 

Q. Where is the grocery store relative to th at 
corner? A. To Gray Street? 

Q. Yes, Gray Street and Pompton Avenue ., A. 
Well, it sets about thirty-five feet, I should judg e1 

from the center of Gray Street. 
Q. Oh, no; how far is it f:mm Pompton Avenu e? 

20 It is right on the corner, isn't it? A. It is on th e 
corner, yes. 

Q. It is on the corner of Pompton Avenue and 
Gray Street? A. On Gray Street, yes. 

Q. Well, then, when you say it is thirty-five feet 
you mean the grocery store is thirty-five from th e 
center of Gray? A. Of Gray Street. There is no 
sidewalk laid there. 

Q.. There are no sidewalks there. As a matte r 
of fact, the sidewalk, or where the sidewalk would 

HO be, is a little lower than the crown of the road isn 't ' it? A. Yes, I guess it is. 
Q. When I am speaking of the road I am 8peak-

ing of the Newark-Pompton Turnpike? A. Yes. 
Q. Where were you when this accident occurred? 

A. On the Pompton Turnpike. 
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Q. How far from Gray Street? A. I should 
judge about 200 yards. 

Q. That is 200 yards, 600 feet? A.. Yes, I 
guess it is. 
- Q. What called your attention to the Sanitary 
Construction Company's truck? A. Why, I heard 
the crash and looked- I was walking right in the 
direct ion and noticed the cars . 

Q. You didn't see the truck before the crash, did 10 
you? A. I seen him just making the turn. 

Q. That turn was made at the intersection of 
Gray Street and Pompton Turnpike? A. It was 
made a little ab~ve Gray Street. 

Q. Up above? You mean towards you or to-
wards Newark? A., Towards Newark. 

Q. Well, how could you tell that from where you 
were ? A. Well, I could see it. 

Q. You were 600 feet away? A. Yes. 
Q. It was a foggy morning that morning, wasn't ~0 

it? A . It was not very foggy, it was raining a 
little . 

Q. Raining and misty; vision was not very clear, 
was it? A. Yes, the vision was clear enough. 

Q.. Did you have an umbrella? A. No, sir. 
Q. How far from the steps of this store would 

you say that the two cars collided? A. How far 
from the steps? 

Q. Yes. A. Why, the Chevrolet was on the one 
side of the step- 30 

Q. No, no; you misunderstand me. How far 
from those steps did the cars collide? · A. V-1 ell, I 
should jud ge .i-ust about where the gutter should be 
for the sidewalk. 
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Q. About how far is that, just approximatel y? 
A. Well, say twelve feet or ten feet, whatever th e 
sidewalk should be. 

Q., And the Chevrolet traveled that ten or twelve 
feet after the collision up to the steps? A. Up to 
the steps. 

Mr. Freedman-I object to counsel puttin g 
any words in the mouth of the witness. 

The Court-He cannot put anything in his 
mouth on cross-examination. 

Q. Did you see Mrs. Dirk after the aceiden t? 
A. Well, I saw her as she was pinned to the wall. 

Q. Did you have to move the car back to get her 
out? A. We had to shove the car away to get her 
out. 

Q.. What did Mrs. Dirk do then? A. Why, she 
20 just kept hollering and crying. 

Q. She went home, did she? Did you see her go 
home? A. I noticed her going home, yes. 

Q. How was she taken home? Was she carrie d 
or did she walk? A. Well, she limped on some 
woman's arms; I don't know who they were. I did-
n't recognize them. 

Q. She limped home that way? A. Yes. 

80 PETER DE RUE, sworn. 

Direct Examination by Mr. , Fre ·edman: 

Q. Mr. DeRue, what is your (?Ccupation? A. 
Police officer. 

Q. Where? A. Little Falls Township. 
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Q. Do you remember an accident on the 18th of 
August, 1926? A. I do. 

Q. Did you see the accident? A. I did not. , 
Q. How soon after the accident were you there? 

A. About fifteen minutes. 
Q. Fifteen minutes? A. Yes, sir. 
Q. At the time you were there were the cars re-

moved? A. Why, the truck was- the Sanitary 
truck was pushed back a little, so they had told me. 10 
I didn't see whether they had moved or whether 
they did not. 

I 

Q., When you got there what did you do? A: 
Why, I looked to see the accident, questioned both 
drivers, and asked them how they came to get up 
ther e. 

Q. I see. Did you notice what part of the Sani-
tary Construction truck was damaged? A. Why, 
as ne3.r as I could see he had a mudguard bent. I 
didn't pay a whole lot of attention to it. There was 20 
a. mudguard bent and I believe the radiator was leak-
mg. 

Q. The mudguard was bent and the radiator was 
leaking? A. , Yes. 

The Court-Which car was that? 
The Witness-Sanitary Construction Com-

pany. 

Q. What mudguard was i_t? A., Right. 30 
Q. Front? A. Front right. 
Q. Did you notice the Chevrolet automobile? A. 

Yes, I did. 
Q. What part of the Chevrolet was damaged? 

A. Why, the left mudguard and the wheel was 
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pushed or looks as though it had been hit back, and 
the radiator was bent from where he had hit th e 
porch in the front. 

Q. The left side of the Chevrolet was dama ged '! 
A. Yes, sir. , • 

Q. Did you have a conversation with the drive r 
of the Sanitary Construction Company's truck, Mr. 
Cervino? A. I did. 

10 Q. Is this the gentleman at the table? A. Yes, 

20 

sir. 

Mr. Stalter-If your Honor please, unles s 
it is proven that the defendant corporation 
was present I object to any conversation as 
not being binding on the def end ant corpor-
ation. 

The Court-r-It is only binding as against 
Cervino personally. He is the defendant. 

Q. What conversation did you have with him , 
Officer? A. I asked him, Mr. Cervino, how he 
happened to go up there, up on the sidewalk. 

Q. Yes? A. And he told me he was going to 
turn into Gray Street. 

Q. He was going to turn into Gray Street? A. 
That is what he told me, yes, sir. 

Q. Do you know how far Gray Street is from the 
place where this grocery store is? 

The Court-I understood the grocer y store 
is on Gray Street. 

Mr. Stalter-On the corner. , 
The Court-I understood the grocery store 

is on Gray Street. 
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Mr. Freedman-It is not. 
Mr. Stalter-Your witness said so. 
Mr. Freedman-He said it was thirty -five --
The Court-Thirty-five feet from the cen-

ter of Pompton Avenue . 
Mr. Stalter - No, sir; from the center of 

Gray Street to the store was thirty-five feet, 
and it was on the corner of Pompton Avenue. 

Mr. Freedman-I don't understand it, and 10 
I will ask the officer. 

Q.
1 

Officer, where is this grocery store in refer-
ence to Pompton Avenue and Gray Street? A. 
Running in from the edge of the road to the edge of 
the grocery store. 

The Court-Which road? 
The Witness-Gray Street or the Pompton 

Turnpike, about the same. 

Q. On the corner, isn't it? A. Yes, on the cor-
ner . 

I 

Q. Grocery stnre is on the corner of Gray Street 
and Pompton Avenue? A. Pompton Avenue. 

Q. Well, is there a sidewalk on Gray Street? A. 
No, not from this location. 

Q. Is there a sidewalk on Pompton Avenue? A. 
Not a graded-

Q. Taking the right-hand curb of Gray Street, 
assuming that the curb line is there, how far would 
you say that was from the grocery store? A. To 
the store? 

Q. Yes. 

20 
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The Court-Which do you call the right-
hand side,-the southerly side or the norther -
ly side? 

Mr. Freedman-The northerly side. 

Q. The northerly side of Gray Street, the curb 
line to the grocery store--how far would that be? 
A. That would be fifteen feet, about. 

10 Q. Fifteen feet? A. To the store, yes. 

20 

HO 

The Court-Clear across the street? 
The Witness-No; this was between the 

store and the street line. 

Q. Well, I asked you between the store and the 
north side, that is the opposite side. A. Oh, that 
would be about thirty-five, to the opposite sjde of 
the store. 

Q. Would be thirty-five feet from the opposite 
side? A. That is to the opposite side, the north-
erly side of the store. 

By the Court: 

Q. The northerly side of the street he is talking 
about. From the store to the northerly side of the 
street, that would be clear across the street is that ' about thirty-five feet? A. No; I don't just get 
that right. Excuse me. 

Q. Well, here is Gray Street and here is the 
grocery store. He asked you how far between the 
store and the northerly curb of Gray Street. A. 
Well, that would be about fifteen feet between. 

Q. Well, how far would it be from the edge of 
the store to the- A. Edge of the road? 
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Q. Not the edge of the road. On the opposite 
side of the road. A. That would be about thirty-
five feet. 

By Mr. Freedman: 

Q., How far, Officer, would you say the steps of 
the store were from the side of Gray Street nearest 
to the store? A. From where? 

Q. From the steps in front of the store to the 10 
side of Gray Street which is nearest to the store. 

Mr. Stalter-I object to that question. It 
would be very indefinite because there is no 
curb or gutter or sidewalk. 

Q. Assuming there was a curb line there. 

Mr. Stalter-The officer certainly is !10t the 
city engineer. 

The Court-You may give that. 

A. About twenty-five feet .. 
Q. About twenty-five feet. You said Cervino 

told you he wanted to turn into Gray Street; is that 
correct? A. Yes, sir. 

Q. Did he say anything else to you? A No, 
sir. 

Cross Examination by Mr. Stalter: 

Q. You had a conversation with Mr. Mend<:\ there, 
too, didn't you, Officer? A. I did., 

Q. As a matter of fact, you wrote out a ticket 
for Mr. Mende for speeding, didn't you? 

20 

30 
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Mr. Freedman-I object. 
The Court-Sustain th ·e objection. 

Q. The crown of the road, Officer, of Gray Street, 
-the middle of the crown of the road is about thir-
ty-five feet to the store, isn't it? A. On the 
northerly side is, about. 

Q. About that. Then, how wide would you say 

10 Gray Street is? A. About twenty feet at th at 
point .. 

Q. Only twenty feet, eh? A. There is two 
ditch,-ditch on each side. About twenty feet. Of 
course, I didn't measure it. I should judge about 
twenty feet. 

Q. So that the edge of the road, of course, then , 
would be ten feet from the center, and that would 
leave about fifteen feet from the edge of the road 
to the store steps, would it not? I think that was 

20 your testimony. A. No, from the center- you 
mean from the center of the c:rown? 

30 

Q. From the center of the crown to the store it 
is about thirty-five feet? A. No; about twent y 
feet from the center. Between twenty and twent y-
five feet. 

Mr. Freedman-For ·the purposes of th e 
record, if the Court please, counsel has agreed 
that the agency and ownership of the auto -
mobile tru _ck is as alleged in the complaint. 

Mr. Stalter-Of course, I agree and admit 
the Sanitary Construction Compan y - owned 
the truck and that Anthony Cervino was 
driving for the company. · 
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Mr. Freedman-At the time of the acci-
dent? 

Mr. Stalter-At . the time of the accident. 

MRS. ROSE DIRK, sworn. 

Direct Examination by Mr. Freedman: 

Q. Mrs. Dirk, did you have an accident on Aug- 10 
ust 18, 1926? A. Yes. 

Q. Were you injured? A. Yes. 
• Q. Where were you at the time of the accident? 
A. I was at the store. 

Q. Whose store? A. Mrs. Tappash's. 
Q. When you were at the store just where were 

you? A. I was right at the side of the step. , 
Q. On the side of the step? A. Yes. 
Q. What happened? A. Well, I got hit; auto-

mobile hit him and this Chevrolet come along and 20 
hit me. 

The Court-The Chevrolet struck you? 
The Witness-Chevrolet . 

Q. Where was the automobile truck? A. On 
the other side of the Chevrolet, in the back. 

Q. On the other side of the Chevrolet in the 
back? 

By the Court: 

Q. Where were you when the Chevrolet struck 
you? A.. I was outside of the store. 

Q. Off the road? A. Yes, sir. 

30 
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Q. The Chevrolet was the car which was again st 
you; is that it? A. Yes, sir. 

I 

Q. You_ say the truck was against that? A. 
The truck was side -of the Chevrolet. 

By Mr. Freedman: 

Q. What kind of a dress did you wear en that 
day? A. A pink one. 

10 Q. Is that it there? A. Yes. 
Q. Is that the dress you wore? A. Yes, sir. 
Q. Now, just hold it up, will you please? ' Do you 

know what this is? A. That is radiator m~ . .rks. 
Q. From which car? A. Chevrolet. 

Mr. Freedman-I offer this in evidence. 
(Dress marked exhibit P-1.) 

Q. How long were you in bed, Mrs. Dirk? A. 
20 Two weeks. 

Q. How long after that were you confined to 
your home? A. About three weeks after. 

Q. Did you have any help at the time you were 
1·11 "· A Y . . es, sir. 

Q. What was the name of the lady who was your 
nurse? A. Mrs. Balkas. 

Q. How long was she at your service? A. Two 
weeks. 

Q. Did you have anyone else? A. Mrs. Bow-
80 ley . 

Q. What was she? A. She took care uf th e 
children and did the cooking and housework. 

Q. How long was she at your homP-? A. Two 
weeks. 

• 
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Q. Do you have any pains yet, Mrs. Dirk? A. 
I still have pain in my back, a little. 

Q. Did you have pains, Mrs. Dirk? 

Mr .. Stalter-When? 

Q. At the time you were injured? A. Yes. 
Q. How long did those pain•.3 last? A. Well, 

they wer e on and off along, a couple of days they 10 
were hur ting right along, too. 

No Cross Examination. 

OTTO DIRK, sworn. 

Direct Examination by Mr. Freedman: 

Q. Mr. Dirk, you are the husband of Mrs. Dirk? 
A .. Yes. 20 

Q. You were at the time of the accident? A. 
Yes. 

Q. Now, did you spend any money to heal and 
cure your wife? A. Yes. 

Q. What moneys did you spend? A. I spent 
money for the doctor. 

Q. How much? A. $53. 
Q~ What other moneys did you spend? A. I 

spent $75 for the nurse, and also housekeeper. 
Q. And $75 for the housekeeper? 30 

The Court-He said $75 for the nurse and 
also housekeeper. 

Q. And also $75 for the housekeeper? 
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The Court-I don't think he said that. 

Q. I will ask him again. How much did you spend 
for the nurse, Mr. Dirk? A. $75. 

Q. How much did you spend for the housek eep-
er? A.. $75. 

Q. I show you a paper and ask you what it is? 
A. That is a receipt. 

Mr. Stalter-I object. 
The Court-No, the paper speaks for it- · 

self if it is admissible at all. 

Q. Who signed that paper? 

The Court-Receipts would not be admis-
sible. What is the use of wasting time? 

Mr. Freedman-If he saw it signed. 
The Court-It would not be admissible if · 

he helped to write it. 

Q. Did you spend any other moneys? A. Yes, 
we spent for liniments, I believe. 

Q. How much? A. Three dollars. 
Q. Did you spend any other moneys besides th at? 

A. Not that I know of. 
Q. What did the dress cost, if you know? A. 

Dress cost $2. 
Q. Now, did the nurse and housekeeper eat at 

your home? A. Yes, sir .. 
Q. Did the moneys you gave them include meal s, 

or was that exclusive of board? A. I think th at 
was exclusive of board. 

Q. What, in your opinion, is the value of thei r 
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board per week? A. Well, I should judge about 
twelve dollars a week. 

Q. For each one? A. Yes. 
Q. Each one was at your home two weeks? A. 

Yes, sir., 

Cross Ex amination by Mr. Stalter: 

Q. What makes you think it costs twelve dol-
krs r week to board them, Mr. Dirk? A. \Vell, if 10 
I went to board I knew it would cost me fifteen dol-
lars somewheres else. 

Q. Did it actually cost you twelve dollars to feed 
the nurs e, Mrs. Balkas, Mr. Dirk? A. vVell, I 
didn't ask her how much she expended, but I should 
judge it cost twelve dollars a week to live. 

Q. That is just your opinion? A. That is my 
opinion., 

Q. Who was this Mrs. Balkas? A. Why, Mrs. 
Balkas is her sister. 20 

Q. Whose sister? A. 1\/Iy wife's sister. 
Q. Is your sister-in-law? A. Yes, sir. 
Q. She was there two weeks, was she? A. Ye;, 

sn·. 

The Court-Was she th e nurse or t~e 
housekeeper? 

The Witness-She was the nurse. 

Q. What hospital is she a graduate of? A. I 30 
don't know as she graduate from any hospital. I 
asked her to take care of her sister. 

Q. Is she a. practical nurse, do you know? A. 
She under stands something about it, she ha s had 
some experience. 

.. 
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Otto Dirk-cross 

Q., Do you know what her experience has been ? 
A. I don't know much about her. 

Q. How far from your house does she live? A. 
She lives-

Mr. Freedman-I object to that. 
The Court-I will permit it. 

Q. How far? A. She lives in the State of 
Connecticut. 

Q. Did she come down from Connecticut to tak e 
care of your wife? A. Yes .. 

Q. Is she here today? A. No, sir. 
Q. Did you pay her $37.50 a week? A. J have. 

The Court-Seventy-five . 

A. I paid her for two weeks. 

Mr. Stalter-The testimony was she was 
there two weeks and he paid $75. 

The Witness-I also paid her tran sport a-
tion here and to Connecticut. 

Q. I see. I asked you if you paid her $37.50 a 
week. 

A. 
Q. 

Mr. Freedman-I object on the ground it 
has been answered. He said he paid her $75 
for two weeks. 

The Court-I will permit it. 

Yes, sir. 
That was your wife's sister? A. Yes, sir. 

43 
Otto Dirk-cross 

Q. She was there for two weeks? A. Yes, sir. 
Q. Not a trained nurse? A. No, sir. 
Q. Now, how about the housekeeper; she was 

there for two weeks, too? A. Yes. Well, she 
couldn't take care of everything; I had four chil-
dren. 

Q. I didn't ask you that. , Just a minute, please. 
Did you pay her $37.50 a week? A. Yes, sfr. 

Q. What did she do ? A. She took care of the 
l'i1ildren, dressed them and washed them and fed 
them. 

Q. They were not going to school at that time, 
were they? A. One of them was going to school. 

Q. In August? A. I think so., 
Q. What school is that? A. Singac school, 

public school in Singac. 
Q. Open in August? A. I don't know whether 

she was going at that time. I know she was of 
school age, but, no, the school wasn't going. 

Q. How old is she now? A. Going on seven. 
Q. She was going to school in August? A. No, 

she was not going to school in August. She was of 
school age. 

Q. Now, you paid these two people, then, be-
tween the two of them, $75 a week to run your 
household? A. Yes. 

Plaintiff Rests. 

10 

30 
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44 
1J1otion for Non-suit 

MOTION FOR NON-SUTf 

Mr. Stalter-If your Honor please, I move 
for a non-suit on the part of the Constructi on 
Company, on the ground there is not any tes-
timony that shows any act of negligence on 
the part of the Construction Company, sir. 
I submit that a prima facie case has not been 
made .out against the trucking company. 

(Discussion.) 
The Court-I will grant the non-suit. 
Mr. Freedman-Your Honor permit me an 

exception? 
The Court-You may have it .. 
Members of the Jury, the Court 'has tak en 

the responsibility of deciding this question on 
a question of law. You may take your seats 
in the audience. 

New Jersey Court of Errors and Appeasl 

Rose Dirk and Otto Dirk, her 
husband, 

Plaintiffs -App ellants, 
VS. 

~?he Sanitary Construction 
Co., a corp., and Anthony 
Cervino ' Defendants-A ppellees. 

On Appeal fron1 
Supreme Court 

BRIEF OF DEFENDANTS, THE SANITARY 
CONSTRUCTION CO. AND ANTHONY 

CERVINO 

This action arose out of an injury received by 
the plaint iff, Rose Dirk, while in front of a build-
ing which stands at the intersection of a public 
highway known as Pon1pton Turnpike and a pub-
lic h ighvYay known as Gray Street. Gray Street 
nms jnto the above named Pon1pton Turnpike, and 
form~ the letter "T" with said Turnpike. The 
defendant, Anthony Cervino, was driving the 
truck of the defendant, The Sanitary Construction 
Co., in a general northerly direction on the Pomp-
ton Turnpi ke. The road was wet, it was rainjng 
and foggy . The defendant, Anthony Cervino , 
~tarted to make a left turn jntp said Gray Street, 
when a Chevro let, -driven by one .Jacob Mende, 
traveling in a genera] southerly direction, thG op-
posite direction to · which the defendants were 
driving, and traveling at a high rate of speed, 
rrasht>d into the front of the defendants' truck, 
proc2~ded across the sidewalk and pinned the 
plaintiff, Hose Dirk , against the front of the build-
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ing. There is no curb or gutter on this corner. 
The car of .Jacob IVIende, WHO WAS a party de-
fendant to this suit, and against whom the plain-
tiffs VOLUNTARILY DISCONTINUED, at the 

. opening of the suit, was the car that struck the 
plaintjff, Rose Dirk. vVhen both cars came to 
rest the left side of the Chevrolet was agaim,t 
the right front of the ·sanitary Construction Co. 's 
truck. There -was no testin10ny introduced to show 
that tJ1e defendant, The Sanitary Construction Co., 
through its driver, Anthony Cervino was in anv ' . ,:vay negligent in the ope1·ation of its truck. Coun-
,·el for· defendant 1110ved for a non-suit at the com-
pletion of plaintiffs' case and the motion ,vas 
grant 1,d . Plaintiffs prayed for an exception, 
which w,.as allo, ,Ted, and are the appellants herein. 
The reasons stated in the briAf of plaintiff:-appi:>L 
lants wil] be treated in their onle1·. -

POINT I. 

(A) The trial court below did not commit an 
error in orde1·ing a judgment of non-suH against 
thr plaintiffs and in favor of the defendants, The 
Sanit.1ry Construction Co. and Anthony Cervino, 
for the rc..\ason that: 

Plaintiffs did not make out a prirna facie cas(' 
againf-:t the Sanitary Construction Co. and An-
thony Cervino. The plaintiffs ca1led four wit-
nesse.; to prove their case and not one of them 
tesfrficd that the defendants' truck was bejng 
operated in any other ,,Tay than in a careful man-
ner -where it had a legal right to be. No testi-
1nony ,vas introduced to show that the defendants' 
truck was traveling at a fast rate of Rpeed. No 

8 
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testimony was introduced to show that the driver, 
Anthony Cervino, did not signal that he was 
about to make a left turn, and no testin1ony vvas 
intro<1uced by the plaintiffs to show that there was 
any violation of a right owed to the plaintiffs, · 
Rose Di1·k and Otto Dirk. The testi1nony of the 
,vitnt~:~ses of the plaintiff· showed ji1st the con-
trary. The only eye ·witness to the accident was 
one Joseph Devine who was TWO HUNDRED 
YARDS a,,Tay from the intersection where the RC-

. ciclent happened, in other words, SIX HUNDRED 
FEET AWAY. (P. 23, 1. 8 to 10.) 

Joseph Devine, witness, on direct exarninatjon: 
'' Q. vYere you past Gray Street at the 

time this Chevrolet passed you~ A. o, 
sir; I was 200 yards.'' 

Thi~ witness also stated that the car of ,J acoh 
1fendc. (who the court will remember was 
gnln1Pd a voluntary discontinuance by the p]ajn-
tiffs at the openiug of the case and who for an un-
explained reason did not appear to testify) passed 
him, ,f os<.'ph ·Devine, trayeling at the rate of twen-
ty-five· miles per hour, in the rain and fog on a 
Yery :-:lippery pavement. (P . 27, 1. 29 to 1. 31.). 

,Jos0ph Devine, witne~s, on direct exarninatjon: 
'' Q. vV ell, was he going fast or slow 

A. "\Vell, he was going along pretty good; 
I should judge 1nayhe twenty-five 1niles. '' 

It would app0ar then that the only evidence in 
the ease of any negligence was that of the myster-
ious Jacob _l"[ende. It ,..-as .Jacob 1\Iende's car that 
was exceeding the speed. limit, and jt was ,Jacob 
1 fende's car that struck the p1ajntiff, Rose Dirk. 
Because the automobile of the ex-defendant, ,Jacob 
>.[('Yid<-. <>ollided with tlw truck of the defendant, 
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The ~anitary Construction Co., before it struck 
the plaintiff, Rose Dirk, it is contended that the 
defendant, The Sanitary Constructjon Co., ,,-as 
neglig-ent and that the injuries suffered by the 
plaintiff, Rose Dirk, were a direct result of that 
negligence. Counsel for the plaintiffs doe s not 
touch on the point that even after the collisjon 
between the hvo auton1obiles, according to the 
testin1ony of the plaintiffs' witness, Joseph De-
vine, the Chevrolet driven by Jacob Mende, trav-
eled twelve feet before it struck the plaintiff, Rose 
Dirk. (P. 30, 1. ] to 6.) 

Joseph Devine, witness, on cross exainination: 
"Q. About how far is that, just appro:x-

i1nately? A. Wen, say twelve feet or ten 
feet, ,vhatever the side,,-alk should be. Q. 
And the Chevrolet traveled that ten or 
twelve feet afte1· the collision up to th P 
steps1 A. Uptothesteps ." 

Counsel for plaintiffs in his brief in reciting the 
staten1ent of facts , states that :Mr. Devine, th e wjt-
ness above ref erred to, testified that the collision 
occurred thirty-five feet from the side street 
known as Gray Street. Counsel for the plaintiffs 
also l'ecited in hi s brief that this Mr. Devine te st j-
fied that the store was thirty-five feet frmn Gray 
Street. Your appellees beg to call attention to the 
direct exainjnation of Joseph Devin e. (P. 27, L 
] 0 to 1. 12.) 

"A. That is all they did. They co]]ided 
there on the turn; they ·were both headed 
towards in the store." 

Certainly said witness states that the cars col-
lided on the turn. "\Vhat Mr. Devine n1eant when 
he stated that the grocery store was thirty-fivo 
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feet fron1 the corner is fully explained on cross 
exami nation when he ·was asked where the gro, 
cery store was relative to the corner of Gray 
Stree,~ and Pon1pton Avenue. Devine stated that 
it was about thirty five feet from the center of 
Gray Street, right on the corner of Pompton Ave -
nue . (P . 28, 1. 11 to 1. 27.) 

.Joseph Devin; ~, witness, on cross exainination: 
"Q. "\Vhere is this grocery store -with re-

feren ce to the Newark side of Gray Street f 
That which would be south, would it no~? 
A. Yes. Q. Where is the grocery store re-
lative to that corner? A . To Q-ray Street ? 
Q. Yes, Gray Street and Pon1pton A venue. 
A. "\.V elJ, it sets a hout thirty-five feet, I 
should jud ge, fron1 t~e center of Gray 
Street. Q. Oh, no; how far is it from 
Pon1pton A venue? It is right on the cor-
ner, isn't it? A. It is on the corner, yes. 
Q. It is on the corner of Pompton A venue 
and Oray Street? A. On Gray Street, 
yes. Q. Well, tl1en, when you say it is 
thirty-five feet you mean the grocery store 
js thi1-ty-five feet from the center of Gray? 
A. Of Gray Street. There is no sidewalk 
laid there.'' 

Th e statement of counsel for appellant in his 
hr ief then, that the store n1entioned in the testi-
mony wac; thirty-five feet fron1 the corner is n1is-
lea<ling. 1\tfr. Devine also states under cross ex-
arnoinatjon that be heard the crash and looked. 
(P. 2n. l. fS to 1. 8.) 
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tT ORPph Devine, witness, on cross exan1ination: 
'' Q. What called your attention to the 

Sanitary Construction Company's truck? 
A. vVhy, I heard the crash and looked-I 
was 1,,valking right in the direction and 
noticed the cars .'' 

It is evident then fron1 the testimony of the 
plaintjffs' case that there is no testimony 
of lack of care on the part of the de-
f endanh; or either of the1n. It is per-
fectly evident fron1 the testimony that the au-
tomobile of ,Jacob l\'Iende was solely responsible 
for the accident. Plaintiffr-;' counsel in his brief 
also :-;tatrs that the Chevrolet could not get into 
Gray Street when he sa-,v the driver of the truck 
making a left hand turn. The fact that the one , 
time defendant against whom a discontinuance 
,vas entered, could not turn into Gray Sheet nor 
could not step speaks most eloquently of the fact 
that this light car was traYeling at a great rate _ 
of :-;peed, ,Yhich is al::-o borne out by testimony 
that nfter the Chevrolet crashed into the front of 
the h nck it traveled twel ·e feet in the direction 
in which it was goina· on the sidewalk to hit tl1e 
plaintiff, Ro:-ie Dirk. It is contended by your re-
lator again that -these facts testified to by a wit-
ness six hundred feet a,,Tav do not sho,v negli-

d 0 

gence on the part of the defendants, The Sanitm·y 
Construction Co. and Anthony Cervino. Your re-
lator also ·wishes to rerr1ind this Honorable Court 
that ihe one time defendant, Jacob JVIendc, did not 
appea1· in court to give the court and jury tlic' 
henefit of hiR testimony. 
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Officer DeRue who did not see the accident con-
tributed nothing in so far as i1nputing any negli-
gence to the defendants, The Sanitary Construc-
tion Co. and Anthony Cervino, is concerned. The 
plaintiffs-appellants again contend that the officer 
te.~tified that the store was twenty-five feet fron1 
Gray Street. That statenrnnt in itself is again 
mislending because there is no curb or gutter on 
said street, the sidewalk and street being on the 
same level and uninterrupted by any curb or gut-
ter line of any description. On cross exan1ination 
the officer stated that THE CROWN of the road of 
Gray St. was thirty-five feet fron1 the Rtore and 
(Jray Street war-; thirty-five feet fron1 the store and 
that Gray Street ifaelf was about twenty feet at 
that noint. (P. 36, 1. 1 to 1. 11.) 

Peter DeRue, ·witness, on cross examination: 
'' Q. The cro,vn of the road, Officer, of 

Gray Sfreet,-the 1nidd]e of the crown of 
the road is about thirty-five feet to the 
store, isn't it? A. On the· northerly side 
is about. Q. About that. Then, how wide 
would you say Gray Sti·eet is? A. About 
twenty fed at that point.'' 

Plajntiff 's, Rose Dirk, own testimony was to the 
effect that the two cars collided and the Chevrolet 
hit her. Outside of that her testimony contri-
hntect nothing. She also introduced into evidence 
a drc~~ showing the radiator marks of the Chevro-
let OYi'ned by the ex-defendant, Jacob l\1ende, wlien 
he :--;truck h('r. 
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In conclusion the plaintiff s, Rose Dirk and Ott o 
Dirk , did not make out a prin1a facie case again st 
the defendants, The Sanitary Construction Co. and 
Anthony Cervino , in that there vv'as not one iota of 
testimony introduced to show any negligenc e on 
the part of either or both of th em. 

(B) The trial court did not err in granting th e 
defendant s ' pl ea for a non- suit for the reason s 
stated in Point 1, Para graph A. 

(C) The trial court committed no error 1n 
grantin g defendants a non- suit for the reason s 
stated in Point 1, Para graph A. 

Respectfully su brni tted, 
JOHN L. GRIGGS, 
CI-IARLES C. STALTER, 

Of counsel with Defendant s. 

59 MA\' .1.1928 

New Jersey Court of Errors and Appeals 

Rose Dirk and Otto Dirk, her 
hu sband, 

Plaintiffs-Appellants, 
vs. 

The Sanitary Construction 
Co., a corp., and Anthony 
Cervino, 

Def end an t s-A ppellees. 

'On Appeal 
from Supreme 
Court 

STATEMENTS OF FACTS 

On Auguf:it 18th, 1926, the plaintiff, Rose Dirk, 
wm; jnjured through th e collision and negligence 
of bvo automobile s, one of which was a truck 
ownPd by th e defendant, The Sanitary Construc-
tion Company, and operated by its agent at the 
time of the accid ent ( S. of C., p. 36, 1. 35). ..i.i\..t the 
time of th e accident th e truck of the defendant, 
The Sanitary Construction Company, was pro-
ceedjn g in a northerly direction on a public high-
'ivay known as Pon1pton Turnpike, which ran in a 
general northerly and southerly direction. The 
other automobile, a Chevrolet car, was proceeding 
jn a southerly direction on the sanie highway, (S. 
of C., p. 22, l. 30; p. 23, 1. 1.) At th e tinie of the 
accident, th e plaintiff wa . · by the stoop or front of 
a store on the westerly side of Pon1pton Turnpike! 
and the Chevrol et was close against Mrs. Dirk , 
they were both ti ght together (S. of C., p. 19, 1. 30). 
The truck of the defendant turned left on the high-
way, proceeding in a northerly direction and col-
lid ed with tlie Chevrolet car, proceeding south on 
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the same highway, and both cars collided on th<' 
weskrly side of Pon1pton Turnpike, which is the 
left band side of the road in the direction in which 
the nutornobile truck of the defendant was pro-
ceeding. Trite Chevrolet ear bad pinned the plain-
tiff ,i 0 ·ainst the wal1, and the automobile truck of b . 
the defendant was up against the Chevrolet (S. 
of C., p. 2-1, 1. 10 to 20). At the ti:rne of the acci-
dent, the plaintjff, Rose Dirk was ten or twelv e 
feet fro1n where the both ears collided ( S. of C., 
p. 20. 30, 1. 1). 

After the plaintiff proved the collision of two 
cars p1ocecding in oppcsite (.irections on the high-
way, which ]and ed on the sidewalk ten or twelv e 
feet fron1 the gutter ·where they collid ed, an rl 
pmn ed the plaintiff against the wall of the build-
ino· ten or twelve feet from the 2.·utter, it rested o, LJ 

ih; case. Whereupon coun~el for the defendant , 
The Sanitary ·Construction Corr1pany moved for a 
nonsuit on the ground that there V{asn't any testi-
1nnnv that shosved any act of negligence on the 
part~ of The Sanitary Construction Company, ~nd 
that a pri:rnu facie case was not made out against 
The Sanitary Construction Company ,vhirh mo-
tion was granted by the tria.l Court, and to which 
counsel for the plaintiff prayed an exception., 
v.rhirh exception was allov.,red. 

Th,~ plaintiff called four witnesses to prove its 
case. 

Thr first witness called was Barbara Tappash, 
who testified that on the 18th <lay of Auftm~t, 1926, 
she owned a store on Pompton Turnpike. in Sin-
gac, Nevv ,Jen;;ey (S. of C., p. 19, 1. 10). The wit-
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neHs heard a noise and canrn out fron1 her house 
and ~aw the Chevrolet auton1obile and the plain-
tiff by her stoop or front of her store, near the 
wall of the store (S. of C., p. 19, 1. 20) and that 
the Chevro let and the plaintiff were together, tight 
together (S. of C., p. 19, 1. 30) and that the st0re 
'Nas dose to the sidewa lk (S. of C., p. 20, 1. 25) . 
and that the automobile truck and the Chevrolet 
were in front of the house (S. of C., p. 21, 1. 1; p. 
22, 1. 3). 

'11hG next ·\vitness called by the plaintiff was 
Joseph Devine, who testified that the Chevrolet. 
·was going in the same dirction as he was, travel-
ing south on Pompton Turnpike (S. of C., p. 22, 1. 
:-30) and that he ~aw the truck belonging to The 
San i taT:-;1 Construction Company con1ing in the op-
po~ite direetion ,vhich would be north (S. of C., 
p. 23, 1. 1). J\ifr. Devine saw the collision between 
the tnwk of The Sanitary Construction Con1pany 
and the Chevrolet car, and that the collision oc-
c-tffl'<'d thirty-five feet from a side street known as 
Uray Street (S. of C., p. 23, 1. 13, 1. 20). :Mr. 
Devine also tesbfied that at the tinrn of the col-
lision, the plaintiff, :Mrs. Dirk, was on the side -
walk just about to step into the store, and that 
~he only had to take a step for the step, that is 
all (S. of C., p. 24, 1. 1 to 10) and that the Chevro-
let pinned :Mrs. Dirk agairn:;t the wall of the store, 
and :-hat the truck was on the left side of the 
Cheyro let np against it (S. of C., p. 24, 1. 10 to 
20) . This witness also testified again that the 
store in front of which the accident took place, 
·was thirty-five feet from Gray Street, a side street 

/ 
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(S. of C., p. 25, 1. 1) and that the truck of the de-
fendant, The Sanitary Construction Co1npany, was 
on the right side of the road when he saw it, but 
when it turned and the two cars hit, it was on the 
left side of the road (S. of C., p. 25, 1. 25). He 
also testified that the auton1obile truck of The 
Sanitary Construction Company made a left tur n 
(S. of C., p. 25, 1. 33). r:fhe automobile truck of 
rrhe Sanitary Con ·truction Company was going 
north and rnade a left turn (S. of C., p. 26, 1. 4) 
and that the store is on the left hand side of the 
road going north (S. of C., p. 26, L 10). I-Ie also 
testitieJ th:lt th e au tomobil e truck n1ade a left 
hand turn going north on Pon1pton Turnpike in 
front of thi s store where the accident took plac e, 
which was thirty-five feet from Gray Street, vvhic]1 
is a side street, and that where thi s store is, in 
froni: of which the accident took place, there is no 
cross street ( S. of C., p. 26_, 1. 11 to 20). The re wa~ 
also testimony by this witness that the driver of 
rrhe San itary Construction Company's truck rnade 
a left-ha nd turn where ther e wasn't any street in-
tersection, and that when th e Chevrolet tourin g 
car c1nd the truck collided, the y both ran to geth er 
(S. of C., p. 26, 1. 25 to 35). The witness said that 
one cf the drivers was making a turn , that would 
be the driver of The San itar y Construction Com-
pany's truck, and that the driver of the Chevrolet 
could not get into Gray Street when he saw th 0 
driv 1.jr of he truck rnakjn g a left-hand turn (S. of 
C., p. 27, 1. 1 to 5). The testimony is that both 
cars collided on the turn which would be the spo1-
where the driver of the truck of The Sanitary 
Construction Company turned left , so that th(' 

5 

accident took place on the left hand side of the 
roa d going north, or in other words, the driver of 
the truck belonging to The Sanitary Construction 
Company, was on the wrong side of the highway, 
or the left, when the Chevrolet collided with him. 

The next witness called was Peter DeRue, who 
testified that the front right mud guard of the 
tr uck belonging to the defendant , The Sanitary 
Construction Company was bent, and the radiator 
leak ing; and that the left n1ud guard and wheel 
of the Chevro let was pushed or set back, and the 
ra diator was bent on the Chevrolet car, and that 
the left side of the Chevrolet was damaged (S. of 
C., p. 31, l. 30; p. 32, 1. 1 to 7). :Mr. DeRue, being a. 
police officer of Little Falls Township, where the 
acr ident took place, questioned the driver of the 
truck as to hovv he happened to get on the side-
walk , and the driver of the truck belonging to the 
defendant, The Sanitary Construction Con1pany, 
told him he was going to turn into Gray Street, 
(S. of C., -p. 32_, 1. 20 to 30), and the Court will 
plea:.-:e recall that the previous ·witness, Mr. De--
v1ne, testified that Gray Street vvas a side street, 
thirty-five feet from the grocery store, in front of 
which the accident took place (S. of C., p. 26, 1. 10 
to 20) . :Mr. DeRue, the police officer, te stified that 
the store, in front of which the accident took plac t)~ 
was hventy-five feet fron1 Gray Street, which was 
a side sfreet (S. of C., p. 35, 1. 22) and that Cer-
vino. th e driv er of the tru ck belonging to the de-
fen(b.nt, Th8 Sanitary Construction Company, told 
him 1,e ,Yanted to turn into Gray Street. 
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The next witness called was the plaintiff. She 
testified that at the time of the accident she was 
right on the side of the step of the store on Pomp-
ton rr1urnpike. She said that she got hit (S. of 
C., p. 37, 1. 19). She said, "Automobile hit him 
and this Chevrolet came along and hit me" (S. of 
C., p. 37, 1. 20) n1eaning thereby that the auto-
mobile truck hit hin1, the Chevrolet, and that th e 
Chevrolet came along and struck her. She testi-
fies fu1·ther, the Chevrolet struck her, and that th e 
automobile truck of the defendant was on th e 
other side of the Chevrolet in the back (S. of C., 
p. 37, 1. 23 to 30). Sh e aL·o testified she was off 
the road and outside of the store when the Che-
vrolet struck her (S. of C., p. 37, 1. 35). She 
testified further that the Chevrolet car was up 
against her, and that the truck was up again st 
the Chevrolet car (S. of C., p. 38, 1. 1 to 6) and 
that the dress she wore, ·which was admitted in 
evidence, had radiator marks on it (S. of C., p . 
38, 1. 10 to 15). 

After counsel for the plaintiff proved the fol-
lowing facts, the Court granted a nonsuit as to 
the defendant, The Sanitary Construction Com-
pany ) which the plaintiff now argues is error. 

POINT I. 

Connsel for the plaintiff wi11 argue one point, 
which will be sub-divided into three · sections, 
raisi11g practically the san1e argument. 

(A) The trial Court committed error in order-
jng n judgment of nonsuit against the plaintjffs, 

and in favor- of the defendants, The Sanitary Con-
str uction Co., .. a corp., and Anthony Cervino. 

(B) The trial Court committed error in grant-
jng tl:e defendants' n1otion for nonsuit against the 
plaintiffs on the ground that no negligence was 
shown on the part of the defendants, The Sanitary 
Construction Co., a corp ., and AnthonyCervino. 

( C) The trial Court con1mitted error in not re-
fusing the defendants' 111otion for a nonsuit 
ag aiust the plaintiffs. 

The facts as presented at the trial by the evi-
dence, raised a factual question for the jury, and 
the ~·ef usal of the Court to permit the jury to re-
cei vu the case, was error. Under the facts it was 
with in the province of the jury to say whether 
negligence of the defendants, The Sanitary Con-
str uciion Co., and Anthony Cervino could be in-
ferred fron1 those facts and circumstances in the 
case, and whether the accident could reasonably 
be imputed to their negligence. 

It is the plaintiff's contention that there were 
~uffirient facts and circumstances in the case fron1 
,;vhich the jury could rea sonably infer and impute 
negligence to the defendants, The Sanitary Con-
stnw tion Co .. and Anthony Cervino, and that the 
plair:tiff made out a prima facie case at least 
which called for an explanation by the def endants, 
rrhe Sanitary Construction Company, and An-
thony Cervino , and that as a matter of law, the 
doctrine of res ip sa loqnitur applied in this case 
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as beth cars~ at the time of the accident, were up 
on the sidewalk ,vhere they had no right to be. 

The plaintiff's entire contention is that the ac-
cidenr , spoke for it self, and that after the plaintiff 
1ested its case, the facts proYen by it called for 
an explanation by the defendants, the Sanitary 
Construction Co., and Anthony Cervino. As was 
said by 1\!fr. Justice Trenchard, speaking for the 
Court of E1rors and Appeals, in the case of Na-
jarian v. J erse y City, etc., R. R. Co., 77 N. J. L., 
p. 704, last paragraph, · 

'' It wa s riot necessary for the plaintiff , 
in order to make out a prima facie case, to 
prov e the cause of the accident . All that 
she w9.s required to do was to show the ex-
istence of negligence, on the part of the de-
fendant, whi ch occasioned the injury result-
ing in death. This she did by proving that 
the rear of the car left the stra ight track 
upon which the front part of it was pro-
ceeding so as to kill the plaintiff's inte stat e 
,vho was stand in g in what was normally :\ 
pl ace of safety. Ordinarily, proof of th e 
occurrence of an accident will not of itself 
support a conclusion of the defendant' s 
carelessness; but thi s principle is not of 
universal application. Where the accident 
is one which, in the ordinary course o-f 
events, would not have happened, if prop er 
care had been used by the defendant, th e 
n1axim res ipsa 1oquitnr , applies.'' 

rrhe facts of the plaintiffs' case ate almost on 
all fours with the case of Work v. Philadelphia 
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Supp]y Company, 95 N. J. L., p. 193, which were 
as follows: 

'' 11he plain6ff was walking in a north-
erly direction, on the west side of a public 
road, on that part of the road used by pedes-
trians, on a side path. The automobile of 
the defendant wa s proceeding in a norther-
ly direction, on the easterly side of the 
same public road, being the side opposite 
to that on which the plaintiff was walking. 
The automobile suddenly turned and slid 
across th e road to the left, turned over in 
back of the plaintiff, and fell upon heT, 
causing injuries to the plaintiff,'' 

and the Court held in that case that, 
"On the point of the defendant's negli-

gence, all the trial Court had to decide was 
whether negligence of the defendant may 
be reasonably infe1red. It was open to the 
jury then to say whether, fron1 the facts 
and proof, negligence ought to be inferred.'' 

The Court held in the vVork case, 
"The duty of making a satisfactory ex-

planation to the j1uy how th e accident 
happened was on the defendant; whether it 
did so or not was a jury question under tho 
lin e of cases ther ein cited.'' 

Counsel for the appellant in the case cited also 
contend s that the factual situation in the appel-
lant\ ~ case presented a jury question and at ]east 
ca1led for an exp lanation by the defendant as to 
how th e occident happened. 
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In the case of Rosenberg v. I-Iolt, et als., 130 Atl ., 
Rep ., p. 6, (i08, l\ir. ,Justice :Minturn speaking for 
the Court of Errors an<l Appeals held, 

"Jt ·was sufficient evidence to present ::t 
prin1a facie case for a jury as to the ques-
tion of negligence in driving a truck partl y 
on the sidewalk, where the injured boy was 
1·iding on a tricycle, as the truck turned into 
an intersecting sh cet. 

He said, 
'' 'l1he question presented by the appeal in 

this case is whether the trial Court wa 8 
legal1y correct iI1 dire cting a judgm ent of 
nonsuit, unde1 the following circurn-
~tances .'' 

'' 'The plajntiff, a boy of about four year .-; 
of age, while riding a tricycle upon th P 
side ·walk of a narrow street called Colloway 
A venue, near Connecticut A venue, in Atlan -
tic City, was injured by a co11ision between 
the tricycle and an auto truck, belonging to 
the def endant.'' 

'' The truck, traveling, according to one 
of the ,vitnesses, 'pretty fast,' in turnin g 
into Connecticut Avenue, ran partly upon 
the sidewa lk where the boy was riding, an<l 
in some manner not clearly desrribe<l 
struck the tricycle and injured the chjld, tu 
recover for which injuries this suit is sued. 
Ther0 ,vas testimony, establishing the fact 
that the corner was known to be dang-erous, 
fron1 which the inference was derivable 
that drivers using it, as in this instanc<:>, 
were required to use due care for those 
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lawfully using the conjoining sidewalk. It 
was also in evidence that upon this walk, 
it was quite generally observed children 
congregated for play; and that public 
knowledge emphasized the duty of .a driv-er 
to so operate his vehicle as not to injure 
those non sui juris lawfully there, .and en-
ti tlecl in their imma hue 1ninds to assume 
that when they ,vere upon the sidewalk, 
they occupied · a .zone free at least fron1 the 
danger, incident to vehicular invasion. 
This f a,ctual situation prese1nted a prima 
facie case of negligence. If there were an-
other side to this question, manifestly it 
was the defend.ant's province to present it, 
an<l. that situation obviously, under the 
"\\'Gll -settl ed lule, evolved a question for the 
jnry, and not for the Court.'' 

Citjng Ritscher v . 0. & P. V. Railway Co., 79 
N. ,J. T..J., p. -!62. 

':l1he plaintiffs-appellant also calls the Court's 
attention to the case of Del\1:ott v. I(nowlton, 100 
N. J·. Law, p. 296, at the top of page 298, where 
·Mr. ,Justice Trenchard, speaking for . the Court of 
l1~1To1·s said: 1 

-· 1 

"It appeared that she drove the automo-
bile fron1 and off the roadway and on to 
the sidewalk, and struck and injured the 
plaintiff l\t[r~. De11:ott, who was walking 
there. That evidence, even when consid-
ered in connection with the driver's evi-
denc8, requi ed the subn1ission of the ques-
tion of the driver's negligence to the jury." 
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For all of which reasons, it is respectfully sub-
n1i tted that the judgment and order of the New 
Jersey Supreme Court, Passaic Circuit, be hereb y 
reversed, and for nothing holden, and that a 
Venire De Novo issue. 

H,espectfn lly submitted this 6th day of March, 
1928. 

WARD & McGINNIS, and 
LOUIS C. FRIEDl\1:AN, 

... l\ttys. of Plaintiff. 
PIDTER J. l\f.cG-INNIS, 

Of Counsel. 
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