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WILLIAM W. BELL, ET AL, "
TRADING, &C. AS WIL-
ILIAM W. BELL & COM-
PANY,

Defendants in Frror,

CLEAYTON WISTAR, ET
AL, TRADING, &C. AS WIS-
TAR & WOODNUTT,

Defendants in Error,

VS.

CHARLES MECUM, TRUS-
TEE IN BANKRUPTCY,
&C,

f On Mechanics Lien.

Plaintiff in Error. >

Brief of IDefenbants in Error.

In these cases, the defendants in error, seek to enforce
mechanics liens against the land and building, the same
comprising what is known as the Reliance Brass Foundry,
situate on Fifth street, Salem, N. J., for materials furnish-
ed to the owner and builder thereof for the erection and
construction of the building situate thereon.  One
(harles H. Muckenhirn was the original owner and build-
er of said plant, and these suits were originally brought
against him as builder and The Reliance Brass Company
as owner, but shortly after they were instituted, Mucken-
him was adjudged a bankrupt by the United States Dis-
trict Court for the District of New Jersey, and by an order
of the Gircuit Court of the County of Salem, Charles Me-
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cum, Trustee in Bankruptcy for Charles H. Muckenhirn,
bankrupt, was substituted as defendant in the place and
stead of Muckenhirn as builder and The Reliance Brass
Company as owner.

Wistar & Woodnutt, defendants in error in one case,
are lumber dealers in the City of Salem, and furnished
the lumber used in the construction of the plant.

William W. Bell Company operate a sash and plan-
ing factory in the same city, and furnished the windows,
window frames and sash, glass, &c., for the construction
of the building.

The building and lands, against which these liens are
claimed as stated by Mr. Keasbey, the Surveyor who made
the plan of the plant, (Pr. Bk. p. 42, 1. 25) “consists of a
large building starting on Fifth street” on land partly
owned by Muckenhirn and partly leased by him (Pr. Bk.
p. 42, 1. 37 & P. 43, 1. 1 to 35) ;that it consists of a foundry,
machine shop, etc; that “you can go from the front of the
building and to the back end of it without going out in the
weather” ; that only one roof covers the entire plant, (P.
45 line 1 p. 44 1 11 & 12).

At the trial of the causes in the Salem Circuit, it was
the contention of plaintiffs that the different shops of
Muckenhirn constituted an entire building for the manu-
facture of brass, and that the materials were furnished for
the construction and erection of one building and not for
separate and distinct ones as claimed by defendant.

By consent of counsel both cases were tried as one (see
Pr. Bk. p. 1 lines 32 to 35), and the jury returned a verdict
in each case, giving to plaintiffs the full amount claimed
by them and that the moneys be specially made out of the
lands and building described in plaintiffs’ declaration.
Judgment final was duly entered in each case in the
Salem County Circuit Court on the jury’s verdict.

The plaintiff in error sued out a writ of error from this
Court, and assigns seven assignments, of error in the

record. They will be considered separately.
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I.

By the first assignment of error, it is claimed “that the
trial judgejmled out and rejected competent evidence.”

We do*Wnk this assignment is of such a nature as to
require an answer. No specific instance of competent evi-
dence is pointed out where the trial judge rejected it.

The answer to this assignment is that “the grounds of
error should be definitely pointed out in an assignment or

they will not be considered.

Donnelly v State, 2 Dutch. 463-512.
State v Lewis, 10 Vr. 501.
Lutlopp v Heckmann, 41 Id. 272.

But in order to meet such a charge squarely, the record
has been examined, and except in one instance, no bill of
exception was sealed to any objection made by plaintiff
in error, and in absence of this, error may not be assigned

upon matter that such bill should contain.

Wanamassa Amusement Park Associ-

tion v Clark, 32 Vr. 611.

The admissibility of some questions was passed on by
the Court where objection had been made as to them be-
ing leading questions, but the admission of leading ques-
tion is a discretionary matter with the trial court, and can-
not be reviewed on error. Trenton Passenger R. Co., v
Cooper, 31 Vr. 219.

Luckenback v Sciple, 43 Id. 476.

The only instance where evidence offered by plaintiff in
error was rejected by the trial court, and a bill of excep-
tion taken, is to be found on page 258 of the printed book.
Plaintiff in error sought by the witness Muckenhirn, to
offer in evidence an “illustrated postal card” printed by a
local firm called “Plant of Reliance Brass Company,
Salem, New Jersey.”

Muckenhirn is asked (p. 258 1. 13 and x4) ‘if it is a cor-
rect deliniation and portrayal of your plant,” and answers

New Jersey State Ubraty
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“I should say that is a half tone reproduction of a photo-
graph.”

This is all the matter of proof verifying the picture as a
“correct resemblance or true representation” of the sub-
ject.

It was properly rejected by the trial judge, because

(1) It was not a photograph.

(2) The original photograph was not produced from
which the “half tone” was taken.

(3) It was not shown how or by whom it was taken or
made.

(4) It was admittedly a printed picture.

(5) It was not verified by proof that it was a correct
resemblance or true representation of the subject.

Whether it was properly verified was a question to be
decided by the trial judge and cannot be reviewed.

Goldsboro v The Central R. R. Co. of
N. J,, 31 Vr. 49.

II.

By the second assignment of error it is alleged that the
trial judge admitted illegal and incompetent evidence.

No ground whatever on which this assignment is based
or any specific instance of it is pointed out. This assign-
ment is therefore not entitled to consideration. Lutlopp v
Heckmann, 41 Vr. 272.

We have, however, carefully examined the books, and
on this point we find but one instance where a bill of ex-
ceptions was sealed at plaintiff in error’s request. This is
based on his motions to be found on pages 215, 216, 217.
218, 219 and 220.

The witness, Joseph H. Bell, was on the stand and had
testified (page 129, lines 35, 36 and p. 130, 1 1 to 10, p. I52>
lines 18 to 37,) that he had drawn plans for the Brass
Foundry, and that he built the factory by these plans.
Counsel for plaintiff in error (P. 215, lines 29 to 37 a*dP
216, 1 1 to 10) moved on the second day of the trial to
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strike out all of Bell’s oral testimony, because if plan» of
the building were in existence they should speak for them-
selves. Both sides deny knowing what became of the
plans, and the witness, Muckenhirn, on being called claims
there were no plans, (Pr. book pages 216, 217, 218 and
219). Plaintiff in error’s counsel states on p. 218, lines
2310 26, that he gave notice this motion at the beginning
o the morning trial. No such motion appears to have
been given. The Court rules, (p. 218, lines 32 to 37), that
oounsel had consented at the opening of the W. W. Bell
case that this testimony of Joseph H. Bell given in the
Wistar case should be considered in the W. W. Bell case,
and that it was given without objection of plaintiff in er-
Tor.
We cannot see any force in this assignment. Plaintiff in
error could not produce the plans and, therefore, refusing
to produce them defendants in error were compelled to
resort to secondary evidence. Aside from the question
of the validity of this testimony, plaintiff in error cannot
avail himself of any objection at this time. The testimony
was agreed by him to be used and considered in both
cases, and he made no objection at the time it was given.
It certainly comes with ill grace under these circumstan-
Ces.
I11.

The third assignment of error claimed is that the trial
judge refused to non-suit the plaintiff.

The motion for a non-suit is to be found on pages 231
and 232 of the printed books, lines 32 to 35 and.i to 11.

It was based on three grounds.

(@) That there was no proof that materials were with-
in the four months, ordered for the purpose of the con-
struction and erection of the building.

(b That there was going on that time the work of
erection, alterations, additions, repairs and operations of
the plant and the proofs do not separate the items in the
mechanics lien claim.
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(t) And that the materials were not ordered for the
construction and erection of the building.

In the consideration of this matter, it will answer all
purposes to consider reasons ‘A and C” as one.

The testimony as to the ordering and the furnishing of
lumber and other materials for the construction and erec-
tion of the building, both before and within the four
months next before thg filing of the claim and the issuance
of the summon, is as follows:

Richard H. Woodnutt testifies (p. 49, line 10 to 12) that
the plant “is all a frame building except one little building
that is a brick building. It is all connected except that
small building that is all by itself.”

(P. 49, line 36) “Yes sir” I furnished lumber for that
building.

(P. 50, 1 1 t03) “Q. When did you begin to furnish
lumber for that building ?

A. 1 think it was in November of 1904.”

(P. 57, L 340 Now what were these articles furnished
for, Mr. Woodnutt ?

“A. (P.58 1) Fora brass foundry.”

“Q. (P.58, 2 For whom.”

“A. (P. 58, 3) For Charles H. Muckenhirn.”

(P. 59, 19 “Q. Do you know where the lumber and
material furnished by you in this bill of items went ?

A. Went in the brass foundry of Mr. Muckenhirn.”

(P. 60, 1 35) “Q. What was the condition of the
building with reference to its finish ?

A. Well it isn’t finished; the water closet there with the
door not hung, and one place with the ventilators just
lined up, but isn’t finished at all.”

Clayton Wistar

P. 93, line 36

Q. Will you look over the schedule annexed to the

declaration in this case and state whether or not the lum-
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ber mentioned in that declaration or schedule was furnish-
edby you* firm to Charles H. Muckenhirn ?

A. Yes, this was furnished there all of it.

Q For what purpose ?

A. For erecting a building a brass plant.

Q (P. 94,1 n) Did you ever have any conversation
with M. Muckenhirn with reference to that material ?

A. Yes sir, he was often in our office talking about
this building there and talking about his building, this
building and enlarging it from time to time. He told us
when he got this completed and paid for he expected to
build a larger one; that when he was done this he expect-
ed to build more.”

(P .Bk.k 95 lines 7 to 8.)

“We sent him bills from time to time, not any
completed bills?

@r.Bk. 96, lines / to 5.)

“Q. Did he or did he not ask you to furnish the
lumberfor the building ?

“A . Yes he did.

“Q. Now in consequence of that request what did
you do 1

“A. Wefurnished the lumberfor him.

(Pr. Bk 102,1. 14 et seq.)

Q Now Mr. Wistar do you know whether or not that
building was completed ?

A Yes, I know.

Q What ? !

A. No.

Q In what respect ?

A, Well, the windows have never been cased around
in the whole building except the office. The office is the
anly part of the building that has got any casing around
the building, in the whole of the large, any addition or
any part of the building.

Q What else ?

A, The roof hasn’t been tacked down properly, etc.
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The testimony of Cleayton Wistar, R. H. Woodnutt and
others show the delivery of the lumber to Muckenhirn.
Joseph H. Bell
(Pr. book 131, 132, line 35, 1 to 35)
Q. Now Mr. Bell did you order any lumber for that

building ?
A. T did.
Q. By whose authority ?
A. By Mr. Muckenhirn’s.
Q. Where did he tell you to order it ?
A. From Wistar & Woodnutt.
Q. How long did you remain and work on that

foundry ?

A. T worked up ’till sometime in November.

Q. How did you leave, in what state of completion was
the building when you left ?

A. Nowheres near finished when I left ?

Q. (P. 133, line 26) ?

Now looking at the claim beginning November the 7th,
1905, just before you left, Mr. Bell 5664 frame. Do you
know where that was used.

A. Yes sir.

Q. Where ?

A. In the frame of the factory..

Samuel Bell,

(Pr. book p. 168, line 9 to 20)

Q. Who ordered the lumber that was used on the
building during the period from about the middle of No-
vember, 1905, until April the 17th or 20th, 1906 ?

A. T ordered most of it.

Q. Who ordered the rest ?

A. 1 think once or twice Mr. Smiley sent a boy up
there and told Mr. Wistar I wanted a certain amount of
lumber.

Q. Was all the lumber brought by W. & W. for that
building during that period used in that building ?

A. All except, there were some there that I had that
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wasn't used at all. I don’t know what became of that.
Norris K. Trullender,

(Pr. Bk. 209, 1. 3 et seq.)

Q. For whom do you work ?

A. William W. Bell & Company.

Q. Do you know whether or not William W. Bell
& Company supplied any materials for that plant ?

A. Yes sir.

Q. What materials did they supply to your knowl-
edge ?

A. Window frames and sash and some other articles.

Q. How did you know they were supplies for that
factory ?

A. I made them and delivered them there.

Q. Where were they used ?

A. In thé foundry.

Joseph H. Bell,

(Pr. Bk. 212, 1. 28)

Q. Now did you get any supplies from William W.
Bell & Company ?
I did.
For what purpose ?
For to complete the building.
Now by whose order did you get the supplies ?
Mr. Muckenhirn’s.
What kind of supplies did you get ?

PoroOroPr

Well T got frames, sash, doors and some trimmings,
mouldings and such as that.

As to the alleged blending of the articles in used some
for building and some for operating the plant. In the
testimony of Joseph H. Bell (Pr. Bk. 144, 1. 3) m speaking
of the making of trays, follow boards for moulds, &c.

Q. And what material did they make them out of ?

A. Out of waste.

Q. You say they made some of these out of new. ma-
terial ?
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A. No sir. Lots of that there burned up after we
came away.

We cannot see where under this testimony the plaintiff
in error can allege that there was no evidence to show
that materials were furnished for the construction
and erection of this plant.

It is the settled law of this State that “it is no objection
to the validity of a lien claim for materials furnished for
the erection of a building that such materials were not
actually used in the erection of any building when it ap-
pears that the materials were furnished in good

faith for the building and delivered to the defend-
ants or their agents in goodfaith whether they were
used in the building or not. The right to the lien
depends upon the fact that the debt was incurred
and the materials furnished for the purpose of the
building. In the absence of fraud in the part of
the creditor, the rights of the lien holder are not
affected by afailure to use the materials, or by their
diversion from the purpose for which they were
intended.
Morris County Bank v Rockaway Mnfg.
Co., 1 McCart, 189.
Campbell v Taylor Mnfg. Co.,
19 Dick. 344.

There seems to be no doubt but that Muckenhirn and
his duly authorized agents contracted with Wistar &
Woodnutt and with William W. Bell & Co., to supply ma-
terials for the construction of the plant. If as the testi-
mony above recited shows they so furnished and delivered
the lumber for that purpose, a lien in their favor on the
building was created by statute, and it is not essential for
the maintenance thereof that they were bound to show
that the materials actually entered into its construction.

Justice Fagg in Morrison v Hancock, 40 Mo. 561, puts
this as a matter of common sense, when he says:

“It would be altogether unreasonable to require him



II

/i e the materialman) to follow those materials from his
lumber yard to the building and to make positive proof
of the fact that they were actually used for the purposes
for which they were alleged to have been purchased. Such
a thing is not only a matter of extreme inconvenience in
all cases, but in a majority of instances must be totally im-
practicable.”

In Nelson et als. v The Iowa Eastern R. R. Co. 1 N. W.
434. Justice Seevers delivering the opinion of the Iowa
Supreme Court said: “The ties were delivered at the place
designated in the contract. A portion thereof were not
used. More were contracted for than was required to
construct that portion of the road which was built, the
corporation being unable, for want of means, as we under-
stand, to construct any more than it did at that time. For
the ties not used it is insisted the plaintiffs are not entitled
to a lien. The argument amounts to this. If a person
contract and furnishes a million of bricks for the purpose
of erecting a building, and the owner for want of means
to complete the whole, erects only a portion, as originally
intended, and uses only one-half of the bricks so furnished
the materialman can only have a lien for the bricks actu-
ally used. Such cannot be the law. There is such an ele-
ment of injustice and wrong in the proposition that noth-
ing short of a positive statute would justify its adoption

All the materialman has to do under the statute
is “to furnish" the material for the designated
use. This gives him a lien to the extend of
the value of the material furnished if the

building, or any part thereof is constructed. It is
immaterial whether the materials are used or not. If this

be not so the owner might sell the materials furnished,
and with the money obtained therefor purchase other
materials, erect the building therewith, and thus defeat the
lien. Such a proposition cannot we think be maintained.
And was so held in Esslinger v Huebrier, 22 Wis. 602.

It was urged as one of the reasons why a non-suit should
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be granted that the evidence did not state that any of th”
items furnished during the la§t four months prior to the
date of filing the lien claim were ordered for the construc-
tion of the building.

As one of defendant’s arguments is that the building
was completed prior to that time, our reply is that the
testimony of planitiff’s witnesses all tended to show that
the building was not only in an unfinished condition dur-
ing this period but also at the time of the filing of the Hen
claims.

The time when a building is actually completed is a
question of fact to be determined by the Court in each

case.

Willamette v Steam Mills Co., 94 Cal
205.

Willamette Steam Mills Lumber Co., v
Los. Angeles College Co., 94 Cal. 229.

Johnston v Harrington, 5 Wash. 82.
In Burns et al. v Sewell et al. 51 N. W. 227, Chief Jus-

tice Gilfillan in the Supreme Court of Minnesota said:
“The Court below finds that two items of the material
were not actually used in the construction of the building
and as a conclusion that plaintiffs were not entitled to a
lien for those two items. As the lien statement was not
filed within the prescribed time after the last of the other
items, plaintiffs’ entire claims depends on those two items
referred to.

“Is the material deemed to be furnished under these pro-
visions only from the time when the owner or contractor
purchasing the material actually incorporates it in the
building ? Must the materialman await, before filing his
statement, the action of the purchaser ? We think not.
In the ordinary understanding of the term “furnish for
the erection of,” &c., the furnishing of the material is com-
plete when it is sold and delivered for the purpose of the

erection.”
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IV.

The fourth assignment assigns error in the refusal of
the trial judge to direct a verdict for the defendant.

In the reasons given for the motion it is contended by
the defendant.

(1) That the plaintiff has not shown that the labor and
material were furnished within the four months of the fil-
ing of the claim, for the erection and construction of the
building.

(2) Because the proofs show that claim inseparately
blends items for construction, alteration, and for the oper-
ation of the plant.

(3) That by reason of section 16 of the Mechaincs Lien
law of 1898, where any of the bill of particulars con-
tains any wilful or fraudulent misstatement the building
and the lands shall be free from all lien for the matters
in such claim.

Answering these allegations separately, defendants in
error say that as to the reason contained in paragraph 1
it is the testimony of the plaintiffs, of Joseph H. Bell, Sam-
uel Bell and Norris K. Trullender that the items furnish-
ed during the last four months of the filing of the claim
were furnished for the erection and construction of the
building.

'We would call the Court’s attention to the testimony
of Charles H. Muckenhirn himself, the defendant s prin-
cipal witness.

On page 264 of printed book, line 17.

Q. What lumber or material, if any, was furnished sub-
sequent to December 23d, 1905, for the erection of the
building ?

A None.

Q. From December the 14th until April the 20th there
appears by the bill of particulars to the lumber furnished

at various times. Can you say in a general way what this
lumber was used for ?”
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A. It was used for various purposes.”
Q. iNow 307 feet of boards, blistered boards do you

know whether they went into the building or not ? ((r-l1'1jJ
A. 1 believe so.

Mr. Carr. What was that date Mr. Acton ?'
Mr. Acton. 1 hatdate was February ioth, 1006”

or within thefour months next before the filing of
the lien claim.

Whether the item within the limited period is so con-
nected with the earlier items, that together they constitute
one debt is a question of fact that should be left to a jury
wherever such an inference is permissible under the testi-

mony.

Downington Mfg. Co. v Franklin
Paper Mills, 34 Vr. 32.

As to the blending of articles for construction with arti-
cles for repairs, alterations and for the operation of the
plant, there is nothing in the testimony of the defendant
in error’s witnesses on which to base that allegation.

The witnesses, Joseph H. Bell and Samuel Bell, botli
say that the fixtures used in the operation of the plant
were made from out old lumber and waste.

Lumley, Booz and Muckenhirn, the plaintiff in error’s
witnesses, are the ONly persons who testify to the con-

trary.

Admitting, however, that this disposition of the lumber
was made by Muckenhirn after it had been delivered to
him under an agreement to furnish lumber for the erec-
tion and construction of the plant, we cannot see where
it clothes the plaintiff in error with any defense whatever.
When the lumber is delivered on the premises to be
charged with the lien there has been a compliance by*the
defendants in error with every necessary requisite in order
for them to maintain a lien claim against the building and
land.
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White v Chappin, 32 Ark. 59.

Smalley v Gearing, 121 Mich. 190.

Morris County Bank v Rockaway Mfg.
Co., 1 McCart. 189.

To our mind blending of items on the part of the per-
son to whom the materials are delivered cannot defeat
the materialman of his claim. It must be shown that he
actually knew that certain articles included in the lien
claim were not intended for the construction and erection
of the building. This was not shown.

It is immaterial that the last item is a trifling one when
such item was furnished in good faith and with an intent
to charge therefor.

Farnham v Richardson, 91 Me. 559.

Whether all the items were furnished under a single
contract or whether some of the items were furnished un-
der separate and independent contracts is a question of
fact for the jury.

Downington Mfg. Co. v Franklin
Paper Mills, 63 N. J. L. 32.
Trensch v Shryock, 51 Md. 162.

As to the reason given for directing a verdict for de-
fendant on the ground that plaintiff’s lien claims violated
section 16 of the Mechanics Lien act of 1898 in containing
wilful and fraudulent misstatements, our answer to this
is that there is not a scintilla of testimony in the record
giving the least warrant to the charge of fraud on the part
of the plaintiffs in making up their claim, and as the word
wilful has been defined “intentional” there is absolutely
nothing that tends in the least degree to suport this claim.

On the other hand we doubt if there is anything in the
bill of exceptions taken to the refusal to direct a verdict
for the defendants that gave the trial judge any specific
reason or pointed out any definite grounds for so doing.
Throughout the whole record, the defendant based all his
objections in vague, general terms.
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;It is the settled doctrine of this Court (Errors and Ap-
peals) that it will not review nor reverse a judgment under
review because of an alleged error involving judicial ac-
tion thereon, unless such action was invoked upon,the
ground relied on, which was distinctly and plainly made
known to the Court below.

Allaire v Allaire, io Vr. 113.

Hoey v Lewis, Id. 501.

P. R. R. Co. v Page, 12 Vr. 183.
Conover v Middletown, 13 Vr. 382.
Packard v Bergen Neck Railway Co.,

25 Vr. 553.
Van Alstyne v Franklin Council, 40 Vr.
672.

The refusal of a motion to direct a verdict in favor of
the defendant when the bill of exception does not show
that any ground was assigned for the granting of the mo-

tion will not be considered upon writ of error.

Trade Ins. Co., v Barraclif, 16 Vr. 543.
Garretson v Appleton, 29 Vr. 386.
Ottawa Tribe v Munter, 31 Vr. 459.
Hopegood v Atha & Illingsworth Co.,

39 Vr. 707. » "
) A .
inis Court (Errors and Appeals) on a writ of error

will not review the findings of a question of fact.
Snyder v Commercial Union Co., 38 Vr.
626.

A writ of error brings for review before the higher
Court the judgments of inferior tribunals upon waiters of
law only

Del. Lack.*& Western R. Co. v New-
ark, 34 Vr. 310.

The removal of decisions founded.on blended law and

fact, in no sense appertains to writ of errors.

Falkner v Dorland, 25 Vr. 409.



17

V.

The fifth assignment is based on the refusal of the trial
judge to charge a request of the defendant in the follow-
ing form: “The undisputed evidence shows that a part
of the material furnished went in to the erection and con-
struction; that another part went into the reparation and
alteration; that another part went into the addition to
the building; and that still another part was used in the
making of movable chattels for the operation of the plant
and if these various items are inseparably blended then
the building is not subject to the lien.”

We think this request was properly refused for two
reasons.

In the first place, admitting the premises to be true as
stated in the request, yet nevertheless, it would not bar
the plaintiff from recovering on his claim, if the materials
were furnished by him for the erection and construction
of the building. What material difference did it make to
his claim what use the party to whom he delivered them
to, made of them. His contract in order to enable him to
maintain his lien was complete when he made delivery. If
the request was a proper one to charge, then no one would
be able to maintain a lien, or to do so, the vendor’s lien
over the goods so sold and delivered would not cease un-
til the articles actually went into the construction and
erection of the building.

Smalley v Gearing, supra.
Morris Co. Bank v Rockaway Mfg. Co.,

supra.

The request was also properly refused on the further
ground that it was so framed as to take away the preroga-
tives of the jury. It begins with the arbitrary statement
that the evidence on these matters is “undisputed” ! We
have not the time and space to refute sueh a childish
claim other than by a mere denial of it. It was properlv

refused as it was a disputed question of fact.
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Questions of fact are for the jury.
Boisot’s Mechanics Liens, 641.

So it has been held that it is for the jury 10 determine
whether materials were furnished under one contract or
several (Helzell v Railway Co., 20 Mo. App. 435), (Helena
Steam Heating & Supply Co. v Wells, 40 Pac. 78) and
whether plaintiff has in his lien claim knowingly and wil-
fully claimed more than his due. McGee v Mnfg. Co. 7 S.
C. 263.

The plaintiff furnished machinery for both buildings and
filed a lien claim which was too late unless the whole struc-
ture should be deem d one building. It was held tnat
this was a questionfor thejury.

Diller v Burgen, 68 Pa. St. 432.

VI. and VII.

Assignments six and seven are so similar in their nature
that they will be considered together.

The sixth assignment charges that there was error in
the Court’s charge to the jury in these words: “Error in
an account filed does not invalidate the lien when the error
occurs by a mistake and without any fraudulent purposes
especially when no one has been injured by the mistake
and the erroneous items are easily separated from the rest.
If, however, you find that certain of the items charged in
this account do not enter into the construction of the
building and that they were included in the account by
inadvertence and mistake you may still sustain the lien
it you find that some of the items furnished within four
months prior to April 24th, 1906, did actually enter in the

construction of the building.”

Our answer to this is that the above language of
the Court's charge is taken word for word from the
15th volupte of the American and English Encyclo-
pedia of Law (1st edition)page 143 and it has been held
to be good law in the cases of



Allerrv Framel Mer. Co., 73 Mo. 688.
Johnson v Barne & M. Bldg. Co., 23 Mo.

Certainly the p
instruction when it is borne in mind that this language
was used in connection with another statement in which
the Court charged the jury that if plaintiff’s claim con-
tained any “wilful misstatement,” they should find for the
defendant, and wilful or fraudulent misstatements in a
lien claim are the only kind that the statute says should
be rejected.

Defendant cannot complain of ap instruction in an ac-
tion to enforce a mechanics lien, restricting plaintiff’s re-
covery to the value of the materials furnished by him on
the credit of the buildings and actually used in their con-
struction.

Scranton Lathe Turning Co. v Cassedy,
31 Atl, 7343 167 Pa. St. 469.

To our mind the plaintiffs in error cannot complain of
this as it is evident that the jury failed to find any items
of the materials furnished by defendants in error,, but
what went into the construction of the building. None
were deducted, and the verdict wasfor thefull amount
cattedfor in the lien claims

Immaterial error in instructions to a jury will not avoid
a verdict.

Eustice v Courtright, 32 Vr. 653.
Freeman v Headley, 4 Vr. 540.

Smith v Ruecastle, 2 Halst. 357.

Den, Steelman v Steelman, 1 Harr. 66.
Jackson v Miller, 1 Dutch. 93.

Graham v Whitely, 2 Dutch. 284.
Johnson v State, Id. 313.

Schenck v Cottrell, 1 Zab. 5-

Again, we fail to see how the plaintiffs in error can

complain of this instruction or the instruction on which
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the seventh assignment of error is based, which is in
these words: “If you find that certain items within the
four months prior to April 24th, 1906, were furnished not
for- coristruction, but to operate the plant, such items must
be by you deducted from the account.”

If the whole charge be examined it will readily be seen
that every point claimed by plaintiff in error was charged.
The Court charged the jury that defendants in error must
show that the materials were furnished wholly for con-
struction. That it must be shown to have been a con-
tinuous transaction; that if there was any blending of the

parts of the account, they could not recover.

If the charge and especially the instructions which plain-
tiff in error makes complaint are closely examined, it
would seem that the Court seems to hold that defendants
in error in order to recover could only recover for the
part of the materials that entered into the construction
of the building. Under the case of Morris County Bank
v . Rock”"way Mnfg. Co. supra, we are not limited to this,
as it is immaterial to us if we contract to furnish mater-
ials for construction and deliver them for that purpose
what disposition the vendee may make of them. So as
we view these instructions, their effect was more restric-
tive in their operation on the plaintiffs than on the de-
fendant.

We fail to see any error in the record. We think the
case was given a thorough, intelligent and conscientious
consideration by the Court and jury, and that the ver-
dict is a just one based on the weight of the evidence as
the jury viewed the matter. The record shows that the
plaintiffs furnished all the materials out of which the
Reliance Brass Foundry was constructed, amounting to
several thousands of dollars, no attempt was ever made to
pay them, and at this late day it is certainly unfair for
them to be met with the defense that their materials
were not used for construction. The furnishing of our

materials gave an increased value to this property, and
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as the “laborer is worthy of his hire,” it is no more than
common justice that by legislative enactment a lien is
created in favor of the materialman in order to defeat the
natural injustice there is in the owner of the land appro-
priating to his use, without compensation, the toil and
capital of others.
For these reasons we respectfully ask that the judg-
ment below be affirmed.
HARRY BURT WARE,
Attorney”or Defedants in Error.
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William W. Bell, et al, Trading'
&. as William W. Bell &
Company,
Defendants in Error. On Mechanics’ Lien
Clayton Wistar, et al, Trading On Error to Salem
& as Wistar & Woodnut, County Court.
Defendants in Error,
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Charles Mecum, Trustee &ec.,
plaintiff in error..

STATEMENT OF FACTS.

Charles H. Muekenhirn was originally engaged in
the manufacture of brass goods at Salem, New Jer-
sey; he erected certain factory buildings on lands
partly bordering on Fifth Street in that City. The
first building erected was one commencing along
theline of Fifth Street and running thence westward
ore hundred feet. This building was commenced
in November, nineteen hundred and four, and was
used as a foundry and machine shop. Later a sec-
ond building, known as the foundry, and entirely
separated from the first building by a space not in-
dicated in the oral testimony, was built and occupied
continuously by Muekenhirn’s working force from
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September fourth, nineteen hundred and five unil
the closing of 'the plant by reason of Muckenhim’s
insolvency on April twenty-first, nineteen hundred
and six. (case pp. 256 & 257).

After work had been commenced upon the erection
of the foundry building. Muckenhirn started the
work of erecting a third building between the fomr
dry and the original building. This third bhuld
ing was joined as an addition to the original machine
shop, but was entirely detached from the foundry
building save by a passage way of about ten fet
wide.  (case p. 45).

The last building, to be erected was occupied hy
Muckenhirn’s working force, and the large engre,
shafting and machinery were in operation contin-
uously from some time in the week ending November
seventeenth, nineteen hundred and five until April
twenty-first, nineteen hundred and six. (case p. 242).

Muckenhirn was asked— (case p. 273)

“Q. On November 15th, 1905, what further
work, if any, had you in contemplation in order to
complete the buildings the present buildings of the
Muckenhirn plantI

A. The joining of the addition to the front build
ing where they came together.

Q. And by that do you mean the joining be
tween the original machine shop and the extension
to the machine shop1

A. The joining of the new addition to the orig-

inal one hundred feet, yes sir.
Q. The joining being made at what point accord-



ing to the diagram here?

A. About there (Indicating)

). And when was that joining done?

A, Oh, possibly two weeks after that, may be
sponer.

(). Now when that was finished what further
work did you contemplate being done to your plant
and the existing buildings in order to complete them?

A. We finished the buildings.”’

[n March or April, nineteen hundred and six the
buffing room was enlarged so as to increase the
ground space occupied by the factory. (case p. 263).

This was done by moving the existing partition
outward making a lateral addition to the building.

Separate liens were filed on April twenty-third,
nineteen hundred and six by William W. Bell and
Company, and also by Wistar and Woodnut. These
two cases were consolidated and tried as one case in
the Salem Circuit, and are here being tried as one
case. These liens were filed for labor and material
alleged to have been furnished for the erection and
construction of the buildings in question, and were
not filed for the repairing or alteration thereof, or for
addition thereto.

These suits were brought against Muckenhirn as
builder, and the Reliance Brass Company as owner,
?‘Ill"lit‘i:-!i]']a having previously conveyed the build-
mngs and the curtilage whereon they stood to a cor-
poration of that name. ‘While the suits were pending
a petition in involuntary bankruptey was filed in
Il'l{r United States Distriet Court for the Distriet of
New Jersey against Muckenhirn, and subsequently
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Muekenhirn was duly adjudicated a bankrupt
therein.

On May fifth, nineteen hundred and six the Re-
liance Brass Company re-conveyed the premises in
question to Muekenhirn and later title vested in
Charles Mecum as Trustee in bankruptcy of Mude
enhirn. Mecum is the present defendant.

It will be observed by reference to the Bill of
Particulars filed by Bell and Company that all o
the materials furnished by them within four nonths
of the filing of the lien, viz; (within four months suc-
ceeding December twenty-third, nineteen hndred
and five) consisted of small items and amount in al
to the sum of twenty-four dollars and fifty three
cents ($24.53) out of a total claim claim of five hund-
red and twenty-nine dollars and eighteen cenits
($529.18), and that (case pp. 10, 11, 12 and 13
with reference to the claim of Wistar and Wood
nut, the labor and material furnished within the
four months period amount to one hundred and
eighty-two dollars and sixty-two cents ($182.62) at
of a total of five*thousand and twenty-two dollars
and seventy cents ($5022.70).

Some of the materials furnished both by Bell and
Company and Wistar and Woodnut were unquestion-
ably used in the lateral addition to the buffing
room, and hence cannot be the basis of a claim for
erection and construction. These items are ©
blended as to be indistinguishable and non-appor-
tionable.

Muekenhirn testified that by the latter part of
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November, nineteen hundred and five that the build-
ings were finished, and that everything was done
that he contemplated having done in order to com-
plete the plant, (case p. 273); that in November,
1905 the “ builders’ risk insurance” was discontin-
ved and “ straight insurance” was taken out on the
buildings, (case p. 264).

This statement is corroborated by the testimony
of L. 0. Acton, the agent who placed the insurance,
whomade a survey of the buildings at the time, and
he was through the buildings and all around them
with a tape line; that on November thirteenth the
buildings were practically complete and the tempo-
rary form of insurance to cover the buildings in pro-
oess of erection was cancelled on that date, and the
buildings insured as completed buildings, (case pp.
3B and 304).

Muckenhim further testified (case p. 264) as fol-
IoWB:

“Q What lumber or material, if any, was fur-
nished subsequent to December 23rd, 1905, for the
erection of this building?

A. None.

Q From December the 14th until April the 2o0th,
there appear by the bill of particulars to the lumber
furnished at various times can you say in a general
way what this lumber was used for!

A. Tt was used for various purposes.

Q Name those purposes.

A. Largely for putting up work benches, con-
structing bins, partitioning off the stock room, and
the tool room, for putting up stringers to fasten
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the countershaft to, to run the machines as they were
put up.

Q. Now for what, other purposes, Mr. Mucken-
him?

A. Oh, such as making master patterns, boxes
for the purpose of carrying raw material and partly
finished material from one machine to another.

Q. What if anything, stood underneath the
lathes ?

A. What we called work benches; when the work
was completed or partly completed it was dropped
into the box and, if another operation was required,
it was taken to the machine where the work was per-
formed and the box taken hack to the machine.
Was there a box to each machine?

Yes, sir.

How many machines ?

Fifty two turret lathes.

Were the boxes fastened to the building?
No, sir.

What was fastened to the side of the lathe,
if anything?

A. Each lathe had *a stand for the purpose of
carrying the castings or partly completed castings
to make it convenient for the men handling the mach-
ine to do his work.

Q. And what were they made out of?

A. Lumber.

Q. What kind of lumber?

A. 1 suppose they were nearly all new. I know
that part of them were made of new lumber.

CrOP»O»D0

Q. Now what was used to construct the sand
troughs in the factory?
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A good clean white pine plant.

New or old ?

New.

Where was ithat gotten?

Wistar and Woodnut.

Were these troughs fixed or moveable?
Moveable.

How many of these are there ?

I’m not certain, ten or twelve.

What dimensions ?

Eight or ten or twelve feet and ten inches

Evrororororor

Q What was in the foundry building made of
wood?

A They were what we call spill troughs and they
were set so that the metal could be poured intoithem.
How many spill troughs were there?

There was one for each man, ten or twelve.
Of what material were they made?

Four or five of them.

New or old lumber?

New mostly.

Where did it come from?

Wistar and Woodnut.

How large were these spill troughs ?

About twelve feet long.

Now what else was there made of new lumber
ifl the foundry building ?

A Fallow boards or bottom boards that we
placed under each flask as it was taken up.

Q How many of them were there?

A I should say one hundred and fifty.

Q Of what were they made?

A. Oneinch lumber.

Q From where did it come?

OPOPOPO PO >0
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A.,Wistar and Woodnut.
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Q. What, if anything, was there in the foundry
moveable and made of new lumber? ‘

A. There were tote boxes or work stands or to
boxes under the machines and the metal bins,

Q. Was or was there not any carpenters move-
able carpenter’s tables or benches?

A. There was.

Q. How many?

A. One that I positively know of.

Q. What was that made of?

A. One inch lumber with two by four legs.

Q. Where did that come from?

A. Wistar and Woodnut.

Q. Can you say whether or not any lumber was
purchased from Wistar and Woodnut between De-
cember the 14th and April the 20th for pattern pur-
poses?

A. Yes, sir.

Q. What was purchased do you know?

A. Quite a little lumber.”’

On page 274 with reference to the claim of Bel
and 'Company Mr. Muckenhirn testified as follows:

“Q. Now, Mr. Muckenhirn, I find on the rl:lin'l
of Bell and Company three circles under date ol
December 30th, one of thirteen inches, one of sevel
inches and one of fourteen inches in diameter, 0
you know what they were?

A. Yes, sir.

A. They were circles to which were glued some
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emay paper and was used on the pattern maker’s
lathe so as to make patterns on them.

Q Were the circles movable?

A 'They were part of the machine, they could be
screwed on and off.

Q And where were they kept?

A. In that original room.

Q What were the circles made of?

A. Soft pine, I think, in one piece without knots.

Q Now I notice on the same claim, the claim of
Bl and Company charges for three lights of glass,
tenlights of glass, six lights of glass, under date of
January 6th, do you know for what purpose they
were used?

A T know some of them were used to replace
broken lights.

Q Now I notice an item under January 6th of
tuning on pattern, do you know what that was?

A 1 think so, yes, sir.

Q What was it?

A Tt was a pattern for a top of the stringers in
thebrass foundry.

Q Is that pattern movable?

A Yes, sir.

Q I find a charge under same date of gig saw-
ing, what wqs that for?

A 1 think it was to saw segments of circles to
g0 in some chicken wire we had to separate a part
of the tool room from the tool room proper.

r ow W ow g

Q I have under date of November 25th one pat

an twenty-two inches in diameter, do you know
what that was?

A. 1 think that was the same thing as the last pat-
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tern you mentioned. It didn’t prpve just the right
thing and we made a new one.

Q. I see one cypress board, do you know what
that was for?

A. 1 knew they used cypress in the pattern room
because------

Q. Did they use cypress anywhere else beside the
patern room?

A. No, sir.

Q. Was this cypress used in any other place in
your building besides the pattern room?

A. No, sir.

The contention of the trustee is that the last of
the buildings in question was fully completed in No-
vember, nineteen hundred and five, and that the na-
terials furnished after that time were furnished for
the purpose incident to the ordinary operation of a
large manufacturing plant. That the materials in
question were used to make up movable wooden
trays, movable wooden tool boxes, movable sand
troughs, movable wooden bottom boards, movable
wooden spill troughs, movable wooden tote baxes,
as well as patterns and other miscellaneous mow-
able chattels. That some of the materials were used
for repairs and some were used for trifling alter-
ations or in the construction of additional bins inside
of the factory building, and some were used in con
structing a lateral addition to the buffing room. That
all of the items are inseparably blended. That the
lien claimants are simply attempting to tack onto
a stale claim for the erection and construction of a
building, materials which were not furnished for
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that purpose, in order to bring their claim within
[tre statutory period.

Even if the Oonrt should conclude that there
m a question for the jury as. to whether
lor not the building was completed within
thefour months period, the whole claim must be re-
jected because there are inseparably blended charges
Harmaterials that went undeniably into the operation
df the plant and into the construction of movable
chattels, and into the erection of a lateral addition,

In such case the 'Court must either reject the
etire claim or permit the lien claimant to have a
lienfor furnishing materials for a purpose for which
[thestatute gives no lien whatever. In other words :—
Insuch a situation the lien claimants position would
be “I have furnished material for the erection or
construction of a building41 have also furnished ma-
terials for purposes for which the law gives ho lien
whatever, I cannot tell what proportion is within
[telien of the statute and what proportion is with-
at, therefore, I demand a lien for the entire am-

omt” The above position is demonstrably unten-
e

In support of the position that the factory build-
ingwas not completed, the lien claimants offer the
following testimony:- 'That of Joseph H. Bell, whose
testimony shows the strongest kind of bias towards
thelien claimants, and who personally ceased work
mpm the plant some time before November eight-
ieth, nineteen hundred and five, (case p. 141).
W testified that the ventilators were not finished,
md that there remained to be done about one half
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day’s work in tacking down certain roofing pape;,
(case p. 148.)

Powers testified (case p. 153) that the windows hd
no casings on them and that there were no stopsin
the ventilator sashes, and that there remained tte
work of tacking roofing paper on the roof, and tha
for these reasons the building was not complete, d-
though he stated that the glass was in the ventilator
sash, that the sash was closed, and the vertlator
could be operated from the ground by means of a
rope. This, witness seemed to think “ stops” doid
have been added to the ventilating sash. The aly
purpose of the “ stop” was to keep the weather at,
and had nothing whatever to do with the opening
and closing of the sash; (case p. 198) so that te
non-completion of the factory rests entirely uponte
following grounds.

1. That no stops had been provided for the venti-
lator sash in the foundry.

2. 'That no casings had been furnished for te
inside of the windows (this casing is merely the in
side stripping which is sometimes used to suround
a window frame.)

3. That there remained to be done about two hous
work in tacking roof paper to the roof.

4. Also that certain water-closets were omitted.
All of the witnesses agree that the work in thebuf-

fing room was done within the four months period,
consisting of a lateral addition to the building by tte
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tearing out of an existing wall and moving it out-
ward So this addition could not be held to be any
part of the original erection of the building.

I.

As to the ventilator stops, Muckenhirn testified
that these sash were hung upon a swivel, which was
tobe placed above the center of the sash so that they
wold remain normally closed by force of gravity.
That a screw eye was fastened to the sash and a cord
connected thereto so that it could be operated from
theground by the workmen, and that when this was
dore he contemplated doing nothing further to the
sashin order to complete them, (case p. 259.)

II.

As to the casings, they were never intended to be
putonthe window frames, and that there was no nec-
essity whatever for so doing, (case pp. 272 & 273).

III.

As to the roofing, Muckenhirn did not testify spec-
ifically, hut stated (case p. 273) that in the latter
part of November the buildings were completed, and
that he contemplated no further work in order to
finish them.

Iv.

As to the water-closets. That he intended at some
indefinite period to put in some five or six water-
dosets, and that he had not fixed any definite time for
o doing. In the meantime his working force were
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actually provided for.

It surely cannot be held that when an owner hes
done everything which he contemplates doing inthe
erection or construction of a building that the buld
ing is incomplete because other builders or carpen
ters would have added casings to windows or sgs
to ventilators. If Muckenhirn never intended to add
these features to his buildings ,either the buildings
must be complete without them or else the right to
file a lien would extend, not for a period of for
months, but for all eternity. Nor did the fact that
Muckenhirn had in contemplation that at some fir
ture time, as the need arose that he would install at
ditional water-closets, or that he would have coredt-
ed what was more than likely some workmen’s in1
advertence, viz : the failure to tack down a portionof I
the paper roofing, render these buildings unfinished I
The roof did not leak and apparently it was satisfac-1
tory to Mr. Muckenhirn. Suppose Muckenhirn hdI
by reason of the fact that the roof did not leak, fail-1
ed to observe for a period of five years that smel
workman employed upon the roof had omitted o
drive a few nails or tacks, could it be said that du-
ing all that period material men would have hada,
right to lien for materials furnished towards the e~
ection and construction of the building?

STATEMENT OF LAW.
PROPOSITIONS No. 1.
The plaintiffs cannot recover, because they did o

within the four months next preceding the filing o
the lien claim, furnish any labor or material for ar
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towards the erection or construction of the buildings
inquestion.

PROPOSITION No. 2.

The plaintiffs cannot recover, because the mater-
idls and labor furnished did not constitute one con-
tinuous transaction, but are founded on different,
separate and unrelated orders.

PROPOSITION No. 3.

The plaintiffs cannot recover, because a part of
the materials furnished were used in the operation
of the factory as distinguished from its erection,
such part is undistinguishably blended with the oth-
erparts, and the whole claim must be rejected.

PROPOSITION No. 4.

The plaintiffs cannot recover, because a part of
the material and labor was used for repairs, altera-
tions and additions, another part was used for the
original erection and construction and such materials
are indistinguishably blended, and the whole claim
must be rejected.

PROPOSITION No. 5.

Any lien to which the plaintiffs might be entitled
by reason of material and labor furnished for or to-
wards the. addition to the buildings in question must
belimited to the addition itself, and cannot embrace
aswell the building to which the addition is annexed.
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All of the above propositions were made the hesis
of a motion for a non-suit (case p. 232), and also tte
basis for a motion for a directed verdict in favor o
the defendant, (case p. 310).

PROPOSITION No. 6.

The plaintiffs cannot recover, because the hill of
matters directed by .section 16 of the mechanics
lien act of 1898, to be therein inserted, and case
quently the buildings and lands are free of the lim
of all matters contained in such claim.

'"The refusal of the Court to non-suit plaintiffs, ad
also to direct a verdict in favor of the defendant ae
made the foundation of the third and fourt assign
ments of error.

The seventh assignment of error is based ym
the following portion of the Judge’s charges:

“If you find that certain items within the far
months prior to April twenty-fourth, nineteen hn
dred and six were furnished not for construction, but
to operate the plant, such items must be by you &
ducted from the account.”

This was erroneous because it required the jury
to separate something which was inseparable. The
difficulty is that the charges were inseparably Hend
ed, and there was not a particle of evidence from
which the jury could determine what portions of
the materials were used in the operation of the plant,
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inrepairs, additions, alterations and in the construc-
tin of the various movable chattels. The jury
were asked to ‘‘make bricks without straw.’9 As a
matter of fact the jury made no deduction whatever
from the face of the claim, but allowed the whole
daimwith interest to the date of the verdict.

PROPOSITION No. 1.

The plaintiffs cannot recover, because they did not
within the four months next preceding the filing of
the lien claim, furnish any labor or materials for
artowards the erection or construction of the build-
ingsiin question.:

“No debt shall be a lien by virtue of this Act
unless a lien claim is filed as hereinafter provided
within four months from the date of the last work
dine or materials furnished, for which said debt is
due”

Pamphlet Laws 1898, page 544, iSection 18.

The defendant contends that the evidence herein-
abovequoted at length shows that the buildings were
completed in the latter part of November, nineteen
hundred and five, and more than four months pre-
ceded the filing of the lien claim; That Muckenhirn
had then done everything which he contemplated

doing towards the erection and contraction of
the buildings.

If we accept as true the statements of the witnesses
for the plaintiffs that casings were not provided for
the windows, stops were not furnished for the ven-
tilator sash, that there remained to be done about
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two or three hours work upon the roof, and that ca-
tain water-closets had not been installed, we contend
that this is not proof of non-completion of the buld-
ings.

It is evident that Muckenhirn regarded the pant
as finished and complete; that he operated it cor
tinuously from the latter part of November, nine
teen hundred and five until April, nineteen hundred
and six, employing in the foundry building from
twenty to forty-five hands (case p. 257.) and inthe
machine shop as many as ninety bands. All of these
people worked in the building without inconvenience,
and there were operated an engine, shafting and nure
than fifty turret lathes. During all of this timethe
buildings housed comfortably and safely the onehn
dred and twenty-five to one hundred and thirty hands
and a lot of valuable machinery. There was noth
ing required to be added to the buildings in order to
permit the workmen to work, and there was nothing
incomplete 'that in any way interfered with the gper-
ation of the foundry department, (case p. 244).

The four trifling particulars in which the plaintiff
allege the buildings to be incomplete are in nmtters
that are trifling and non-essential, and the dong
thereof was never contemplated by Muckenhimn.
It cannot be said that because some one other than
the owner may have regarded the addition of these
details as either important or desirable that the
buildings were therefore incomplete. In this case
there were no definite plans or specifications, and the
real criterion is the intent of the builder. The
builder has stated what his intention was and it is
uncontradicted. We therefore contend that the ur
disputed testimony shows that all the buildings in
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questionwere completed in the latter part of Novem-
ber, nineteen hundred and five, and more than four

months prior to the filing of the lien.

PROPOSITION NO. 2.

The plaintiffs cannot recover, because the materi-
as and labor furnished did not constitute one con-
tinuous transaction, hut are founded on different,
separate and unrelated orders.

Under the proofs, the material and labor furn-
ished were not for one continuous transaction, but
were used for repairs, alterations, additions, oper-
ation of the factory, and the construction of sundry
movable chattels among which were fifty two trays
wed under the lathes, fifty two wooden tool trays
wsed along side of the lathes, from twelve to fifteen
wooden sand troughs, some ine hundred and fifty
battomboards, ten or twelve spill troughs, a number
of tote boxes, re-modeling barrels, tubs, patterns, and
other miscellaneous chattels.

“Two things must, therefore, have concurred to
draw the plaintiff’s claim within the benefit of the
statute, viz: a part of it must have occured within
the four months, and such part must have been so
connected with the earlier part that together they
make a single debt.”’

Pownington Mfg. Co., vs Franklin Paper
Mills, 63 N. J. L., page 33.

PROPOSITIONS NOS. 3 and 4.
The plaintiffs cannot recover, because a part of
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the materials furnished or used in the operation of
the factory as distinguished from its erection, suet
part is indistinguishably blended with the otter
parts, and the whole must be rejected.

The plaintiffs cannot recover, because a part of
the material and labor was used for repairs, alter-
ations and additions, another part was used for the
original erection and construction, and such nate-
rials are indistinguishably blended, and the whde
claim must be rejected.

Proposition No. 3 appears tor counsel for the
defendant to be self evident. It is beyond dispute
that the only foundation for the right to lien far
materials and labor furnished for the erection a
construction of a building is to be found in the Me-
chanics"* Lien Act. This statute does not give a
material man the right to lien a building because ke
has furnished labor or material for the operation of
a factory, or for the construction of movable chat-
tels as distinguished from its erection. Therefore,
such part of the claim as represents material wsed
for the purposes of operation cannot form the besis
of a mechanics * lien claim, and should be rejected,
but it is uncertain what materials were used for re-
pairs, alterations, additions, erection and construc-
tion, and the Oourt is in a position where it mst
either reject the entire claim, or allow it for an
amount for which there is no legal justification. The
only proper solution for such a dilemma is the re-
jection of the entire claim. The plaintiffs always
had it in their power to keep an accurate record
and to separate the materials furnished for the
various purposes' above enumerated. Indeed, any
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aher course would open wide the door for fraud,
adwould always enable a material man to obtain
alien for a larger amount than the statute author-;
izs and for purposes for which there is; no statutes
authority whaeever.

Janies vs VanHorn, 39 N. J. L. 353. holds thatc

“When a lien claim is filed for debts incurred
bath for construction and reparation, the claims,
shauld distinguish the amounts of each.’’

The same case at page 359 holds as follows:

“Itis also highly essential that the record should
show what part of the claim recovered represents
construction, and what part reparation. A judg-
ment upon a lien for either or both is conclusive in
any collateral proceedings as to the amount of the
deht or debts.”

“The time at which the debts became liens must
heestablished in such proceedings by extrinsic tes-;
timony; and by virtue of the proviso relative to liens
for reparation, the establishment of the time in each,
& we have already observed, differs. Upon proof
of the time of the commencement of the construction,
the attachment of the lien for the debt incurred for
that purpose is fixed at that time, and the lien of
any subsequent encumbrancer is subjected to it.
But the discovery of the time of the attachment- of,
the lien for reparation may involve another inquiry,
asto whether a person acquiring a lien between the
tire of the beginning such reparation and the filing
o thelien claim, had notice of such work at the time,
of acquiring his lien.o’
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James vs VanHorn, 39 N. J. L. 353.

t. In the case of James vs VanHorn items for cn-
struction and reparation were blended, and for this
reason the case was reversed.

PROPOSITION NO. 5.

Any lien to which the plaintiffs might be entitled
by reason of material and labor furnished for ar
towards the addition to the buildings in question
must be limited to the addition itself, and camot
embrace as well the building to which the addi-
tion is annexed.

Whitenack vs Noe, 11 N. J. Eq. at page 327

In the case of Whitenack vs Noe where the lien
claimant had constructed a piazza, Kkitchen, ad
bar-room to a building, and the new work was hdd
to .be an ‘‘addition,”’ the court said. “ It is;further
objected to this claim, that it is filed embracing al
the buildings, as well the piazzas, kitchen, and bar-
room, and is a lien upon them as well as upon the
buildings to which these additions are attached.
The counsel for the claimants contend that suchis
the true construction of the act. But I cannot yield
assent to this construction.”’

“The act declares that every building shall be
liable for the payment of any debt contracted, &,
for the erection and construction thereof, and that
any addition erected to a former building shall ke
considered a building for the purposes of this at
The act draws a distinction between the original
building and an addition. @ Any addition erected
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toa former 'building is, then, liable for the payment
o any debt contracted in its erection, but the act
does not declare that the buildings to which the ad-
dition is erected shall be liable for the payment of
any debt contracted for the erection and construc-
tionof such addition.”

PROPOSITION NO. 6.

All of the above propositions were made the basis
o amotion for a non-suit (case p. 232), and also the
besis of a motion for a directed verdict in favor of
thedefendant. (case p. 310).

It must have been well known to the mechanics’
lien claimants that the Muckenhim plant was in
active operation as a completed and going concern
fromthe latter part of November, nineteen hundred
adfive. Indeed, by the middle of November, nine-
teen hundred and five the contractor, Joseph Bell,
had ceased his work thereon, and the orders for sup-
plies were given by different persons, the purposes
for which they were ordered were not stated, and
the total amount of such orders in the case of the
Bell claim during the four months preceding the
filing of the lien was in all twenty-four dollars and
fifty-three cents ($24.53) out of a total of five hun-
($520.18), and in the Wister and Woodnut claim the
total supply of materials during the same period
amounted to one hundred and eighty-two dollars
and sixty-two cents, ($182.62), out of a total of five
thousand and twentw-two dollars and seventy cents

($5022.70). ' , e

A considerable portion of the material furnished
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within the four months period was known by tte
claimants to 'have been furnished for the pupose
of constructing an addition to the 'buildings ad
not for the original Construction. It was, at least
the duty of the claimants to ascertain for what
purpose these materials were being ordered befae
filing a sworn claim that they were furnished far
the erection and construction of the buildings. In
other words, where it is the duty of a material nan
to ascertain the truth of the facts which he ss
forth in his claim, and where he is required by law
to swear to the truth of such facts and he takes s
affidavit of the truth thereof without investigation
or without knowledge, it must be held to be a frad
upon the act. At the very least it must be aar
strued to be such wilful misstatements as ude
section No. 1G of the mechanics’ lien Act to vitiate
the entire lien claim.

For the foregoing reasons the defendant res
pectfully submits that the judgment of the Circuit
Court is erroneous, and should be reversed.

Respectfully submitted1

WILSON, CARR and STACKHOUSE,
Attorneys for
CIIAS. MEECITM, Trustee, &.
Plaintiff in Error.
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SALEM COUNTY CIRCUIT COURT.

Cleayton Wistar and Richard H. Wood-]
mt, trading as Wistar & Woodnutt, |
Claimants. |

ygi i-Lien Claim.
(harles H. Muckenhirn, builder, |
Reliance Brass Company, Owner, and]
Union Trust Company, Mortgagee. J

Beit known that Cleayton Wistar and Richard H.
Woodmitt, trading as Wistar & Woodnutt, of the
City of Salem, in the County of Salem and State of
New Jersey, file this their claim upon the building
andthelets or curtilage whereupon the same is erect-
e and hereinafter particularly described, pursuant
tothe provisions of an act of the Legislatuer of the
State of New Jersey, entitled 11:An Act to secure
o mechanics and others payment for their labor
admaterials in erecting and building,” “ Re-
vision 1898, approved June 14, 1898, and the
several acts supplemental thereto and amend-
atory thereof, for a debt contracted and owing
byCharles H. Muckenhirn, builder of the said build-
ing to the said claimants for labor performed and
materials furnished in and about the erection and re-
pairs of said building, as hereinafter set forth, to
Wit:

1. The said building is a frame machine shop,
ormachine factory, or brass factory, with additions,

front andisides, and shedding thereto and the lots of
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land or curtilages whereon said buildings are erect-
ed, are two several lots on the westerly side of Fifth
Street, in the City of Salem, New Jersey, and are de-
scribed as follows:

No. 1. All the following described lot, tract or
piece of land, situated in the City of Salem, in the
County of Salem and State of New Jersey, and
bounded as.follows, viz:— Beginning at a point ten
feet in a northerly direction from the centre of the
track of the Salem Branch Railroad Company in the
easterly line of Friends’ property, known as the
‘“Quaker Meeting Lot’’, thence thereby north six de-
grees fifteen minutes east eighty seven feet to a cor-
ner in (formerly) Wistar land, now Hilliard and
Sherron, thence thereby south seventy four degrees
east two hundred and twenty six and 38/100tli feet
to the westerly edge of Fifth Street, thence thereby
south fourteen degrees west forty and 7/10th feet to
a point ten feet in a northerly direction from the
centre of the track of said Salem Branch Railroad
Company, thence north eighty one degrees forty
minutes west two hundred and nineteen and 6/10tli
feet to the place of beginning. Being the same pre-
mises which Charles H. Muckenhirn and Ellen, his
wife, by deed bearing date the twentieth day of Feb-
ruary 1906, recorded in Salem County Clerk’s Office
in Book 102 of Deeds, page 225, granted and convey-
ed to said Reliance Brass- Company, its. successors
and assigns, in fee.

No. 2. Beginning at a stone set for a corner be-
tween lands of Thomas T. Hilliard, formerly Hilliard
and Sherron, and lands now or late of Charles H
Muckenhirn, which stone is!' distant two hundred and
twenty six and thirty eight hundredths (226.38) feet
on a course north seventy four degrees west sixty
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sevm aad eight-tenths (67.8) feet more or less
along other land leased by said Thomas T. Hilliard
fromthe Society of Friends to a point ten feet dis-
tant easterly from the centre fine of the freight ex
tension of the Salem Branch Railroad Company
leading into property formerly belonging to Hilliard
and Sherron, thence along said Railroad and ten (10)
feet distant from the centre line thereof on a curve
with a radius of three hundred seventy eight (378)
feet, the chord of which curve runs south sixty de-
grees thirty three minutes west one hundred eighty-
live (185) feet to a point ten (10) feet distant north-
erly from the centre of the main line of the said Sal-
emBranch Railroad, thence along the-same and ten
feet distant northerly therefrom -south eighty one
degrees forty minutes east two hundred thirteen and
two tenths (213.2) feet to the rear line of property
nowor late of Charles H. Muckenhirn, thence along
the same north six degrees fifteen minutes east eigh-
tyseven (87) feet to the place of beginning.

O. The name of the owner of the said lot or cur-
tilage whereon said buildings are erected is the Reli-
ance Brass Company, which has an estate in fee
simplein Lot No. 1 above described, and a lease for
'‘twenty one years in Lot No. 2, above described.

TL The name of the person who contracted the
saiddebt and for whom, or at whose request the said
labor was performed or materials furnished, for
which the aforesaid lien is claimed, is Charles H.
Muckenhirn.

IV. The Union 'Trust Company of Philadelphia,
asmortgagee, claims to have an interest in or claim
upon said property.

V. The following is a hill of particulars exhibit-
ingtheaccount and kindof labor performed and ma-

ol
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terials furnishediby the said claimants, the price a
which and the times when the same were performed
and furnished, giving credits for all payments nade
thereupon and deductions that ought to be nmade
therefrom, and exhibiting the balance justly due to
the said claimants from the said Charles H. Mucken-
hirn, and which said labor was performed and mater-
ials furnished between the twenty second day of
March, 1905, and April 20th, 1906:
Charles H. Muckenhirn

To Cleayton Wistar and Richard H. Woodnutt,

trading &c., as Wistar & Woodnutt. Dr.

1905.

Mch. 22. To 100 ft. H. P. Sc. $3.00
688 19Hem. Plank & Sc.  17.20
570 *> M1. Boards 17.10
207”7 Y. P. PL 5.18
200 ” Y. P. Flooring 5.00
96 ” v. P. Joist 2.40
159 > Hem. Sc. 3.98

200 '9Rub'beroid roofing 5.00

23 108 feet Hem. Bds. 2.81
40 goM1. 7 1.20
32 @ Pld. 7 1.44
93 ” Rubberoid roofing 2.33

5 ’onails .20
24” Y. P.S.C. .60
30 9 H. P. railing .60

168 ® o plank 5.88
42 gHemlock railing .63
53 7 P1. Y. P. boards 1.33

Planing 75

Apr. 6 11’ PI. boards .55



8” W. P.
533 L) Fil. 2

133 1/3 ft. PI. Y. P. boards 3.33

454”7 H. P. Sc.
748 ” Hem. J. Sc.
934”7 Y. P. Plank

548 7 Y. P. flooring

678”7 7 Sheathing,
133 ” fil. boards,
167 PI. ”
344” Hem. 7
550 °’ rubberoid roofing
5 W. o. posts,

253 feet Y. P. Fil. boards,
12 Sawed Ches. Posits
5 1lbs. Nails,

25 ft. Cedar siding ,
16 ” Pld. W. P. Path
18 ” 6in. ” Boards
216 *’Hem. Fencing

3 Sawed Ches. Posts
107 ft. Hern. Sc.

23 ” H. P. Plank
184 ” Y. P. 6 in. Boards
8” 7 10 ” PId. ”
32w u "2 777
160 7 Fil. Boards

152” Hem. Sc.

160 ’7Fil. Boards

96 ” H. P. Plank

100 ” PId. Y. P. Boards

.28
1-60

13.62
18.70
23.35
15.34
16.95
3-99
.72
8.94
13.75
1.25
6.33
2.64

.20

.63
.19

.63
5.62

.66
2.68
.81
4.60
2.00
.80
4.80

3.80
4.80
3.36
2.50

5.76

125.78

7.07

16.35

io

20

30



10
25
27
20
June
30 8

5

f

20”7 “ W.P. ”
Planing

26 ’’ Rubberoid Roofing

64 ft. W. P. Boards

133 ' Fil. 7

16 ” H. P. Railing

Sawing
72 7 Y. P. Pld. Boards
28 ” H.P. Sec.

20 ” Cedar Siding
11 ’* Pld. Boards
63 ” Y. P. Plank

143 7 » Pld. Boards
72 ” H. P. Sc.

140" Y. P. 7

101” Hem. ~

96 » ” Railing

48 » Pld. 6 in. Boards

32 ” Hem. Sc.
72 > Y. P.
103 7 7 Sheathing

50 7 Cedar Siding
24’ Pld. 6 in. Boards

187”7 Y. P. ”

78” Pld. ”
457 11 Cedar Siding
133 ’’ Fil. Boards

3 '*Wide 7’

24”7 Y. P. Joists

5 Gal. Ruberim

.50

.50
2.21
3.50

2.16
3.50
2.53

1.44
2,16

1.56
2.58
1.25
1.08

4.68
3.51
1.13
399

18

6.25



June 26

July 3

18

Aug. 10

24

Sept. 9

8

674 7 Hem. J! & Sc,
321 7 Fil. Boards

310”7 Y. P. “
gy a j>
32”7 “ Lath
600” Ruberoid Roofing

56 7 Pld. 6 im Boards

2

200 ” Hem. Plank
14 7 II. P. Sc-
128 ” W. P. Board's
64> 7 7

28” Pld. ”

80” 7 Y. P.
%ol a it a ‘<

96 ” H. P. Sc-
7’ Pld. Boards

3 wide
20 ” H. P. Plank

2

144 >’ Pld. 6 in. Boards

20” 7 W. P. Plank
154 ’Y. Pv Boards
251 7 11. P. Plank
Sawing & Planing
180 7 H. P. Plank

228 ” Hem ”
96” H,P. ”
70” 7 2/4 Sc.
48” 7 Railing

16-85’
9.63
775

22
5.00
2.52

5.00

45
4.10
2.43

1.26
2.00

72

3.07
.32
.18
.80

1.48

1.40
3;85
8.79

.35
6.30

570
3.36
1.75

72

52.17

11.98

3.98

4.37

1.48

20.69

11.53

10

20

30
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15
10
Oct. 19
20
23
30
30

1l

228 ” Hem. Plank 5.70
116 " H. P. “ 4.06
200 ” Pil. Boards 6.00
240 '9W. P. “ 7.68
134 *1 Pld. 6 in. 7 6.03 047
160 7 Y. P. Boards 4.00
52” Pld. W. P. 2,34 6
3211 *’Long H. P. Frame 160.55
5905 ~ 7 7 227.34
2727 ” 7 Sc. 95.45
32”7 ” 2x4 Sc. .88
16421 ” Hem. Joists&Planks 451.58
363 ’’long Hm. Joists 11.18
4167 7 Y. P. Plank & 7 114.59
10860 7 7 7 298.65
10701 7 7 Pld. Sheat'hing 294.28
3436 7 7 Frame 94.49
1744 > 7 Flooring 47.96
9372 ” Fil. W. P. Boards 309.28
380 ” Pld. ”~ ” 18.81
16”7 7 1/2 1.06
9800 ” Ru'beroid Roof’g 269.50 230560
188 ’’ Cypress Plank 11.28
7 >>Wide Pld. Boards 49
120 ” H. P. Sc. 4.20
945 ” Y. P. Sc. 23.63
32” Hem. ” .90
305 ” Fil Boards 10.07 5057
337 ” Fil. « 11.12
36 7 Pld. Siding .97
160 7 W. P. Boards 5.60



Nov. 3.

13

16” Pld. 72
315 ” H. P. So. 12.60
415 7 1I. P. Sc. 14.56
928 ” 32.48
204 '*Y. P. 7 7-35
107 ” Hem. Sc. 3.00
192”7 "Railing 2.88

1008 ” Y. P. Pld. Boards 27.22
460 7 “  Fil 7 12.42
160 v- H. P. Sc. 5.60

5664”7 7 Frame 218.06

2118” 7 7 88.96

1203 ” ” ” 66.17

9123 > Hem. Joist & Sc. 280.98

7132 7 Y.P. ” 196.13

8107 7 7 Pld. Sheathing 240.78

4199 ’ Fil. Boards 152.42

5634 7 Y. P. Flooring 154.95

2717 7 7 4-1/2 7 89.66

90 ” H. P. Plank 3.78
247 Cedar Poles 27.17

1200 *’ Ruheroid Roofing 66.00

12 Ibs. Roofing nails 1.32
10 7 ” .40

7’ tin caps 77
160 ft. Pld*. Y. P. Boards 4.32
128 7 Hem. Sc. 3.58
64 ” H. P. Plank 2.43
20”7 W. P.3 in. Plank 1.10
256 ” Y. P. PId. Boards 6.91
178 ” H. P. Sc. 6.23

85.40

51.12

1587.55

11.43

13.14



J

{ 7 Hem. Plank
{4 ’Y. P. Flooring

2 23 LB ]

7 2 Pld. Boards
; Wy X". J-). (Y b3 |

A i ] B 32

) R h 2

" H. P.Plank

’

X P Baards
da s 1 17

B 15 ]
‘?:‘

? Fil. Boards
»? Cy. Plank
Y. P Boards

AlS A LT

 ** Hem. Joist
j 7 1 Plank ,

- 1Y .-P. Boards

119
176
307

o

)

22
28

05

nPldy 142
&0 L AR
» Cypress Plank

M Pise
g8 35
7 1 Boards

»? Hem. Plank

3 7’ Pld. Boards

12 Fel, 2!




Jan 3

12

Jan 15.

10

20

Mai. 14

% |

Apr. 17

467 Y. P. Boards
200 7 Fel. 7

133 1/3 ft. ” ”
240 ft.Y. P. Boards

267 ” Fil. ”
206 ” Y. P.

224”7 W. P. ”
76” Hem. Bailing
28 ” H. P. Planks

128 7 Y. P. Boards

193”7 7 7

80 ”» ”» ”»

80~ ” P1d. Boards
16” Pld. W. P.
307 ” Fil. “

280" Y. P. Beaded 7

208 ” W. P. Boards
26 ” H. P. 2x4 Sc.
1 1b nails and caps

347 ft. Fel. Boards
6 >>’Wide P1d. ”

147 > Hem. Sc.
252 ”  Plank
176 Y. P. Boards

107 *’ Fel. ”
161 7 Y. P. Pld.

12.61
6.60

4.39
6.48

5.38

2.40
2.40
.80
11.67
9.80

8.32
1.04
.15

13.19
.38

4.70
8.06
5.28

4.07
4.83

19.21

10.87

17.34

13.68

5.38

27.07

9.51

13.55

18.04

01

20

30
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”»

365 7 Flooring 12.78
236 7 Ruberoid Roofing 590 2758

20 166 ” Y. P. Joist 4.98
1 b caps & 2 lbs. nails .20 518

78 ft. H. P. Sc. 3.12
978 "1 Hem. Joist & Sc. 31.30 342
5022.70
Credit
Nov. 13 by 56 ft. H. P. Sc. 1.96
99 ” Y. P. Sc. 2.48
24 > Hem. Joists .67
1906 5.11
Feb. 19 cash on a/c 1000.00 1005.11
balance due $4017.59

State of New Jersey]
"ss.

Salem County J
Oleayton Wistar, alleging himself to be conscien-
tiously scrupulous of taking an oath and being duly
affirmed on his solemn affirmation saith: That
he is one of the firm of Wistar and Woodnutt,
and one of the claimants named in the foregoing
claim, and that the above bill of particulars is for
labor done or materials furnished by said claimants
in the erection and repairing and equipping of the
buildings in the above claim described, at the times
therein specified, and that the amount claimed there-
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Lisjustly due and owing to the said claimants from
thesaid Charles H. Muckenhirn.
Affirmed and subscrib- ]
ato 'before me this |
Ath day of April, A. D.
C 7 | OLEAYTON WISTAE.
DHARRIS SMITH |
Justice of |

the Peace. J

Hled and docketed April 24,1906 at 12.10 P. M.
BENJ. E. HARRIS,
Clerk.

(Endorsed) Summons issued on the within claim
April 24th, 1906 BENJ. E. HARRIS,
Clerk.
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SALEM COUNTY CIRCUIT COURT.

William W. Bell, Cleayton Wistar, and]
Richard H. Woodnut, trading as Wil-|
liam W. Bell and Company.
Claimants. |
io Vs. . i-Lien dam
Charles H. Muckenhirn, builder,
Reliance Brass Company, Owner, and]
Union Trust Company, Mortgagee. J

Be it known that William W. Bell, Cleayton Wis-
tar and Richard H. Woodnut, trading as William
2Q W. Bell and Company, of the City of Salem in
the County of Salem, and State of New Jer-
sey, file this their claim wupon the building
and the lots or curtilage whereupon the same is erect-
ed, and hereinafter particularly described, pursuant
to the provisions of an act of the Legislature o
the State of New Jersey, entitled “ An Act to seare
to mechanics and others payment for their labor
and materials in erecting any building.” Re
vision 1898, approved June 14, 1898, and the
several acts supplemental thereto and amend
atory thereof, for a debt contracted and owing
by Charles H. Muckenhirn, builder of the said build-
ing, to the said claimants for labor performed and
materials furnished in and about the erection and re-
pairs of said building, as hereinafter set forth, to
wit:
1. The said building is a frame machine shop,
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or machine factory, or brass factory, with additions,
porches, front and sides, and shedding thereto and
iL lots of land or curtilages whereon said buildings
[are erected, are two several lots on the westerly side
of Fifth street, in the City of Salem, New Jersey, and
are described as follows:

No. 1. All the following described lot, tract or
piece of land, situate in the City of Salem, in the
[County of Salem and State of New Jersey, and
bounded as follows, vizBeginning at a point ten
feet in a northerly direction from the centre of the
[track of the Salem Branch Railroad Company in the
easterly line of Friends’ property, known as the
“Quaker Meeting Lot”, thence thereby north six de-
[grees fifteen minutes east eighty seven feet to a cor-
rerin (formerly) Wistar land, now Hilliard and
iSherron, thence thereby south seventy four degrees
[east two hundred and twenty six and 38/100th feet
| tothe westerly edge of Fifth Street, thence thereby
[south fourteen degrees west forty and 7/10th feet to
[apoint ten feet in a northerly direction from the
I centre of the track of said Salem Branch Railroad
| Company, thence north eighty one degrees forty
[ minutes west two hundred and nineteen and 6/10th
I feet to the place of beginning. Being the same pre-
mises which Charles H. Mnckenhirn and Ellen, his
I vife, by deed bearing date the twentieth day of Feb-
I ruary 1906, recorded 4& Salem County Clerk’s Office
inBook 102 of Deeds, page 225, granted and convey-
ed to said Reliance Brass Company, its successors
I and assigns, in fee.

No. 2. Beginning at a stone set for a corner be-
| tweenlands of Thomas T. Hilliard, formerly Hilliard

I ad Sherron, and lands now or late of Charles H.
I Mnckenhirn, which stone is distant two hundred and

1 (0)
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twenty six and thirty eight hundredths (226.38) fJ
on a course north seventy four degrees west sxy!
seven and eight-tenths (67.8) feet, more or les
along other land leased by said Thomas T. Hiliad]
from the Society of Friends to a point ten feet dil
tant easterly from the centre line of the freight el
tension of the Salem Branch Bailroad OonpenJ
leading into property formerly belonging to Hilliard
and Sherron, thence along said Bailroad and ten (10)
feet distant from the centre line thereof on a are
with a radius of three hundred' seventy eight (38
feet, the chord of which curve runs south sixty dd
grees thirty three minutes west one hundred eighty!
Sve (185) feet to a point ten (10) feet distant nor™
erly from the centre of the main line of the said Sai
em Branch Bailroad, thence along the same and tea
feet distant northerly therefrom south eighty ae
degrees forty minutes east two hundred thirteen ad
two tenths” (213.2) feet to the rear line of propaty!
now or late of Charles H. Muckenhim, thence dag
the same north six degrees fifteen minutes east eght
ty seven (87) feet to the place of beginning.

II. The name of the owner of the said lot or ar-
tilage whereon said buildings are erected is the Bell
ance Brass Company, which has an estate infee
simple in Lot No. 1 above described, and a lease for
twenty one years in Lot No. 2, above described.

HI- The name of the person who contracted thl
said debt and for whom, or at whose request the said
labor was performed or materials furnished, for
which the aforesaid lien is claimed, is Charles 9
Muckenhim.

IV. The Union Trust Company of Philadelphia]
as mortgagee, claims to have an interest in or dainy
upon said property.
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y. The following is a bill of particulars exhibit-
ingthe account and kind of labor performed and ma-
terials furnished by the said claimants, the price at
which and the times when the same were performed
and furnished, giving credits for all payments made
thereupon and deductions that ought to be made
therefrom, and exhibiting the balance justly due to
thesaid claimants from the said 'Charles H. Mucken-
him and which said labor was performed and mater-
idls furnished between the twenty-fifth day of Feb-
ruary, 1905, and April 7th, 1906:

Charles H. Muckenhim
To William W. Bell, Cleayton Wistar and Rich-
ard H. Woodnutt, trading &c., ns W. W. Bell &

Co., Dr.
1906
Feb. 25 To Planing $.95
Mar. 14 7 2 pieces of oak .10
18 7 4 window frames 8x12, 1,50
6.00

”»

4 windows 12 It. 8x12, 6.00
Apr. 15 7 3 window frames 8x12 1.50 4.50
” g windows 12 It. 8x12 1.50 4.50

May 27 ” 1 pc. 21/2x36 ft. .25
June '28 ” 18 sash 9 It. 8x10, 1.10 19.80
Jly 1 7 10ft i” W. Pine 50
”  sawing .20

8 ” 6 Its. glass 8x10 .25

” planing 15

15 7 Sawing 20 - 30 .50

” 12 ft. planed lumber 40

19 ” 1 bd. 1x8-12 ft. .40
71 7 1/2x4-6 .15

Aug 12 7 50 window frames” 10x14 1.30

I0



Sept.

Oct.

26

16

23
30

14
17

21

21

£

E

K 65100
50 windows 12 It. 10x14 1.07

56 window frames 8x10 110

61.60

2 window ¢ 12 ft.* 8x12 2.50
2 windows “ 12 ft. 8x12 3.00
sawing and planing 2.35
48 ft. cypress for beads 240
sawing .25, .15, .20 60
” and planing 3.30
120 ft. Ix1 100
planing and sawing 3.05
56 sash 12 It. 8x10, 1.25 70.00
96 ft. 3 sash 111
1 strip for measuring 15
strips by Sam Bell 15
sawing and lumber 20
24 window frames 8x10 24.00
50 sash 9 It. 8x10 55.00

1 block for steam gauge 40
2 window frames 8x12, 1.25

2.50
2 windows 12 It. 8x12,1.50 3.00
planing and sawing .60
7 window frames 8x12 875
7 windows It. 8x12 10.50

* 4 window frames 10x12 540

4 windows 10x12, 1.60 6.40
isaw. bds. 111/2 & cutting 1.00

20 ft. of lumber .80
sawing .10
2 glass 8x12 12

890 ft. 1/2x7/8 strips 5.9
1 bd. 18 1/2x20 5/8 thick
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Ibd. 18 1/2x20 1/4 thick
1 bd. 13 1/2x20 5/8 thick

% 1 bd. 13 1/2x20 1/4 “ 1.00

> planing 1 bd* 1/4 .05

sawing .15

28 7 planing 10

” 6 glass 8x10 25

Nov. 2 ” 125 ft. 1/2x7/8 stopt. 75
4, 7 planing 2.65

Nov. 4 7 2 glass 8x12 12
11 ” planing and sawing 1.70

20 7 8 sash 9 It. 8x10 8.80

25 7 1 pattern 22 dia. 6 ft. lum-

ber 30

” work 1.30

” 1 It. glass 12x20 20

1 It. 7 10x14 12

” planing 1080 ft. 3.24

Deca ” 7 and sawing 4.55
vt 1.60

23 i* il 3.00

2 sash 9 It. 8x10 2.20

” 1 sash 9 It. 8x10 1.10

” planing 30

30 7 < and sawing 1.60

” 1 cypress bd. 20
1 circle 13” dia. 4 ft. lumber .24

1 < 7 ¢ “‘sawing 20

o 1 11 14 “ Turning .15
Jan 6 * planing 1.65
3 Its glass 10x14 35

o7 7 7 8X12 49

6 7 7 8x10 25

Turning on Pattern .60



8 ¢ Jig sawing 75

13 ” planing and sawing 1.00

> 6 Its. glass 8x10 and putty .35

20 ‘‘ planing and sawing 1.25

o7 P> a4 K ou 190
cutting off 10 bds, 19 1/2

long 45

Feb. 3 ” planing 1.60

> 1 sash 6 ft. 8x10 .80

> 10 ft. 2 lumber .50

10 > 3 lb. putty 15

% 15 sawing 50 .50

17 7 planing and sawing .90

9 box 8x10 glass 3.25

7 25ft. 1 1/4 W. Pine 1.50

@ 5 lbs. putty .25

24 ’’ sawing and planing 1.00

> cutting off .50

g planing .25

Mar. 10 ’g 2 sash 6 It. 8x10 1.50

31 ” planing .85

Apr. 7~ planing .15

State of New Jersey]
i-ss.
Salem County J

Cleayton Wistar, alleging himself to be conscien-l
tiously scrupulous of taking an oath 'and being dull
affirmed on his solemn affirmation, says: that he ii
one of the firm of William W. Bell & Company,
and one of the claimants named in the foregone
claim, and that the above bill of particulars is fri



bihor done or materials furnished by said claimants
b the erection and repairing and equipping of the
uildings in the above claim described, at the times
jerein specified, and that the amount claimed there-
i is justly due and owing to the said claimants from
e said Charles H. Muckenhirn.

Airmed and subserib- |

bl to before me this |

bith day of April, A.D. |
106 + CLEAYTON WISTAR.

D.HARRIS SMITH |

Justice of |

the Peace. )

fled and docketed April 24, 1906 at 3.30 P. M.
BENJ. E. HARRIS,

Clerk.

Fndorsed) Summons issued on the within elaim
dpril 24th, 1906 BENJ. E. HARRIS,
Clerk.







SALEM COUNTY CIRCUIT COURT

CLAYTON WISTAR AND RICH-*
AEDH.WOODNUT, TRADING*
ASWISTAR & WOODNUT,

WILLIAM W. BELL, CLAY- On Contract
TON WISTAR AND RICHARD On Mechanics
H WOODNUT, TRADING AS Lien.

WM W. BELL & CO.,

YS. Two Cases.
CHARLES MECHUM, TRUSTEE

&C, OF CHARLES MUCKEN-

io

HIRN.
SALEM, N. J., OCTOBER 24, 1906. 20
TESTIMONY.
APPEARANCE'S:

For Plaintiffs:
J. W. ACTON and HERBERT WARE.

For Defendants: 3°
WILSON, CARR & STACKHOUSE.

It is agreed between Counsel that the cases of
Wistar & Woodnut, vs. Charles Mecum, Trustee,

stall be tried together, the issue being the same in
each case



io

20

2

NEW JERSEY, ss. State of New Jersey
to Allen B. Endicott, Esquire, Judge of
our Circuit Court, at Salem in and for the

[L. S.] County of Salem, or such Justice of the

Supreme Court of the State of New Jer-
sey as shall hold such Circuit, Cout,
GREETING:

Because in the record and proceeding and also in
the giving of judgment in a plaint which was inor
Circuit Court holden at Salem, in and for the sad
County of Salem, between William W. Bell, Cayton
Wistar and Richard H. Woodnut, partners, trading,
etc., as Willia mW. Bell and Company, plaintiffs and
Charles Mecum, Trustee in Bankruptcy for Charles
H. Muckenhim, builder and owner, and Union Trust
Company, mortgagee, defendants in an action upm
contract, on mechanic’s lien, manifest error hath in-
tervened to the great damage of the said Chares
Mecum, Trustee in Bankruptcy for Charles H. Muck-
enhim, builder and owner, as by his complaint vwe
are informed, we being willing that speedy justice
should be done to the parties aforesaid in this be-
half do command you distinctly and openly to send
under your seal the record and proceeding afore-
said with all things touching and concerning the
same to our Judges of our Court of Errors and Ap-
peals in the last resort in all causes, at Trenton, a
the 16th day of January, nineteen hundred and sev~
en, together with this writ, that the record and pro-
ceeding aforesaid being inspected, we may cause to
be further done thereupon, for correcting that emor,
what of right, and according to the law and custom
of the State of New Jersey ought to be done.

WITNESS our Chancellor and President Judge
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daour said Court of Errors and Appeals, at Trenton
aforesaid the 28th day of December, nineteen hun-

dred and six. g D DICKINSON

Clerk.

Wilson, Carr and Stackhouse,
Attorneys.

io
Tho answer of Allen B. Endicott, Escpiire, Judge
df the Circuit Court of the County of Salem within
neaned
The record and proceeding of the plaint whereof
mention is made with all things touching the same

I certify to our Judges of our Court of Errors and
Appeals in the last resort in all causes, at the day
adplace within contained, in a certain schedule to ~
this writ annexed, as I am commanded.
ALLEN B. ENDICOTT,
Judge.

30
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NICW JERSEY, ss. State of New Jersey]
To Allen B. Endicott, Esquire, Judge o
our Circuit Court, at Salem, in and far

[L. S.] the County of Salem, or such Justice o

the Supreme Court of the State of New
Jersey as shall hold such Circuit Court
GREETING:

Because in the record and proceeding and also i
the giving of Judgment in a plaint which was in ar
Circuit Court holden at Salem ,in and for the County
of Salem, between Cleayton Wistar and R. Hemyj
Woodnut, partners trading etc., as Wistar ad
Woodnutt, plaintiff, and Charles Mecum, Trustee il
Bankruptcy for Charles H. Muckenhirn, builder and
owner, and Union Trust Company, mortgagee, de
fendants in an action upon contract, on mechanics
lien, manifest error hath intervened to the great dm
age of the said Charles Mecum, Trustee in Bank-
ruptcy for Charles H. Muckenhirn, builder and ow
er, as by his complaint we are informed, we beingj
willing that speedy justice should be done to tte
parties aforesaid in this behalf do command you
distinctly and openly to send under your seal the
record and proceeding before said with all things!
touching and concerning the same to our Judges df
our Court of Errors and Appeals in the last resortin
all causes, at Trenton on the 16th day of January,
nineteen hundred and seven, together with this writ,!
that the record and proceeding aforesaid being in-
spected, we may cause to be further done thereupon,
for correcting that error, what of right, and, accord-
ing to the law and custom of the State of New Jersey
ought to be done.

WITNESS our Chancellor and President Judge
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of our said Court of Errors and Appeals, at Trenton
aforesaid, the 28th day of December, nineteen hun-

dred and six.
S. D. DICKINSON,

Clerk.

Wilson, Carr & Stackhouse,
Attorneys.

io

The answer of Allen B. Endicott, Esquire, Judge
dthe Circuit Court of the County of Salem within
rened.

The record and proceeding of the plaint whereof
mentionis within made with all things touching
thesane I certify to our Judges of our Court of Er-
ras and Appeals in the last resort in all causes, at
the day and place within contained, in a certain *
schedule to this writ annexed, as I am commanded.

ALLEN B. ENDICOTT,
Judge.

30



io

20

6

SALEM COUNTY CIRCUIT COURT.

Willia mW. Bell, Clayton Wis-\ {
tar and Richard H. Woodnutt,

partners, trading etc., as Wil-

liam W. Bell and Company,

Plaintiffs,
V. On Mechanics Lien

Charles Mecnm, Trustee in
Bankruptcy for Charles H. Upon Contract.
Muckenhim, builder and own-
er, and
Union Trust Company, Mort-
gagee, -

Defendants. /

As yet of the term of September, in the year of ar
Lord, one thousand nine hundred and six.
Witness:

Allen B. Endicott, Judge, Benjamin E. Harris,
Clerk. Salem County Circuit Court.

Of the seventh day of May, A. D. Nineteen hundred
and six. Salem County, ss.

Charles H. Muckenhim, builder, Reliance Brass
Company, owner and Union Trust Company, mort-
gagee, the defendants in this suit, were summoned
by the Sheriff of the County of Salem by serving
copies of the summons issued in this cause, on the
said Charles H. Muckenhim, and Reliance Brass
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Company and Union Trust Company, to answer un-
to Cleayton Wistar and Richard Henry Woodnutt
ad William W. Bell, partners trading as William
f .Bell and Company, the Plaintiffs therein in an
action upon contract, and thereupon the said Plain-
tifisby Jonathan W. Acton, their attorney,” complain
forthat whereas the said defendants the said Charles
HMuckenhirn heretofore, to wit, on the seventh day
o April, nineteen hundred and six, at Salem, in the
Comity of Salem was indebted to the said Plaintiffs
inthe sum of One Thousand Five Hundred Dollars
for work done and labor, care and diligence of the
said Plaintiffs before that time done, performed and
bestowed for the said defendant and at his special
instance and request, and also for divers materials
and other necessary things by said Plaintiff before
that time found, provided, used and applied in and
about the work and labor for the said defendant and
at his special instance and request, and in the fur-
ther sum of one thousand five hundred dollars for
goods, wares and merchandise sold and delivered by
the said plaintiffs to said defendant at his instance
ad request, and in the like sum of money for the
price and value of goods bargained and sold by the
plaintiffs to the defendant at his request, and in the
like sum of money for the price and value of work
dore and materials for the same provided by the
plaintiffs for the defendant at his request, and in the
like sum of money for money lent by the Plaintiffs to
the defendant at his request, and in the like sum of
money for interest due from the defendants to the
plaintiffs, the plaintiffs having forborne moneys due
from the defendant to the plaintiffs at his request
for along time elapsed, and in the like sum of mom

io

20
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ey found to be due from the defendant to the plain,
tiffs on an account then and there stated between
them, and the defendant afterwards, to wit, on the
day and year aforesaid, in consideration of the pre-
mises, promised to pay the said several last nim
tioned moneys respectively to the plaintiffs on re-
quest, yet the defendant has disagreed his promises
and has not paid any of the said moneys or any part
thereof to the plaintiffs’ damage fifteen hundred dd-
lars, and therefore plaintiffs bring their suit, &

And the said plaintiffs aver, and in fact say that
the said debt is by virtue of the provisions of an adt
of the legislature of the State of New Jersey, entitled
“ An Act to secure to Mechanics and others payment
for their labor and materials in erecting any build-
ing. Revision of 1898, approved June 14, 1898, and
the several supplements thereto, and is a lien ondl
th© certain building and curtilage thereto described
as follows.

Being those certain lots upon which the frame
machine shops of the Reliance Brass Company are
situate.

No. 1. Begins at a point ten feet in a northerly
direction from the centre of the track of the Salem
Branch Railroad Company in the easterly line of
Friends property, known as the “ Quaker Meeting
k °V ’ thence north six degrees fifteen minutes east
eigthy seven feet to a comer, formerly Wistar land,
now Hilliars and Sherron, thence thereby south sev-
enty four degrees east two hundred and twenty six
and thirty eight hundred feet to the westerly edge of
Fifth Street, thence thereby south fourteen degrees
west forty and seven tenths feet to a point ten feet in
a northerly direction from the centre of the tract of
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said Salem branch Railroad Company, hence north
eighty one degrees forty minutes west two hundred
and nineteen and six tenths feet to the beginning.
Being the same premises conveyed to Reliance Brass
Company by Charles H. Muckenhirn and wife by
deedd ated February twentieth, nineteen hundred
and six, and recorded in Salem County Clerk’s Office
inBook No. 102 of Deeds, page 225 &c..

No. 2. Is that certain tract of land and premises
leased to Charles H. Muckenhirn, by indenture dated
January fifth, nineteen hundred and six, for the term
of twenty one years and which lease was assigned to
Reliance Brass Company February twenty fourth,
nineteen hundred and six, and thus described, situate
at the lower end of the westerly side of Fifth Street,
inthe City of Salem, bounded as follows, viz:

Beginning at a stone for a corner, between lands of
Thomas T. Hilliard, formerly Hilliard and Sherron,
and lands now or late of Charles H. Muckenhirn,
which stone is distant two hundred and twenty six
and eighth hundredths (226.38) feet on a course
north seventy four degrees west sixty seven and
eight tenths (67.8) feet more or less along other
land leased by said Thomas T. Hilliard from the So-
ciety of Friends to a point ten feet distant easterly
from the centre line of the freight extension of the
Salem Branch Railroad Company leading into pro-
perty formerly belonging to Hilliard and Sherron,
thence along said Railroad and ten feet distant from
the centre line thereof on a curve with a radius of
three hundred and seventy eight (378) feet, the
chord of which curve runs sixty degrees thirty three
minutes west one hundred eighty five (185) feet to
apoint ten (10) feet distant northerly from the cen-

io

20
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tre of the main line of the said Salem Branch Rail-
road, thence along the same and ten feet distant
northerly therefrom south eighty one degrees forty
minutes east two hundred thirteen and two tenths
(213.2) feet to the rear line of property now or late
of Charles H. Muckenhirn, thence along the same
north six degrees fifteen minutes eighty seven (&)
feet to the place of beginning. And consisting of
a frame machine shop, sheds and foundry located m
both of the above described lots. And upon which
said Union Trust Company holds a mortgage of re-
cord.
JONATHAN W. ACTON,
Attorney for Plaintiff.

Notice to' defendants the following is a hill of
particulars of the work and labor performed and me-
terial'S furnished for the said defendants, Charles H
Muckenhirn, by the said plaintiffs and for which
the said suit is brought.

Charles H. Muckenhirn
to William W. Bell and Company, Dr.

1905.
Feb. 25 To Planning .95
Mar. 14 << 2 pieces of oak 10
Mar. 18 i< 4 window frames 8 x 12 6.00
“ 4 windows 12 It. 8x12  6.00
Apr. 15 u 3 window frames 8x12
1.50 each 4.50
i< 3 wdws 12 It. 8x12 1.50 4.50
May 27 i, pc. 2U>x3 6 ft. 25
June 28 ;1 18 sash 9 It. 8x10 1.10 19.80
l

July 1 ' 10 ft. 1in. W. Pine -50



July 8
July 15
July 19

Aug. 12

Aug. 26

Sept. 23
Sept. 30
Oct. 7

Oct. 14
Oct. 17

Al

11

sawing .20
“ o Its. glass 8x10 .25
‘< Planeing .15
11 sawing 20-30 .50
“ 12 ft. of planed lumber .40
“ 1 bd. 1x8 12 ft. .40
“ 1 bd. 1/2x4-6 .15
“ 50 wdw. frames 10x14,

1.30 65.00

50 wdw. 121t 10x14 1.70 85.00
56 wdw frms 8x10, 1.10 61.60
2 wdws frms 12ft. 8x12 2.50
2 wdw frms 12ft. 8x12 . 3.00

“ sawingand planeing 2.35
“ 48ft Cypress for beads 2.40
“ Sawing .25 .15 .20 .60
“ sawing and planeing 3.30
“ 120ft Ixl 1.00
“ Planeing and sawing 3.05
“ 56 sasb 12 It 8x10,1.25 70.00
“ 96 ft. sasb 1.11
“ 1 strip for measuring .15
“ strips by Sam Bell 15
“ Sawing and lumber .20
“ 24 window frames 8x10 24.00
“ 5o sasli 9 It 8x10' 55.00
*1 1 block for steam gauge .40
“Window frames 8x12 2.50
“ 2 Windows 12 It 8x12 3.00
1* Planeing anw eawing .60
“ 7 window frames 8x12  8.75
‘17 window lts 8x12 10.50

“«

4 window frames 10x12 5.40
4 windows 10x12, 1.60 6.40

13

io

20

30
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‘ Sawing bds 11% & ctg
¢ 20 ft of lumber
Sawing

To 2 glass 8 x 12
““ To 980 ft %x7

/4
8
/8

strips
‘1 bd 18 *%x203g thick
“ 1 bd 1 1%x2014 thick
1 bd 18%x2054 thick
““ 1 bd 3%x202%4 thick
““ Planing 1 bd 14
Sawing
Oct. 28 “ Planeing
1905 é
Oct. 28 To 6 glass 8x10
Nov. 2 ¢ 125 ft 1%6x73 stop
Nov. 4 ‘“ Planeing

2 glass 8x12
Nov. 11 * Planeing and sawing
Nov ‘‘ 8 sash, 9 1ts 8x10
Nov. Pattern 22 dia ft lum,
work
sawing
11t glass 12x30
1 1t glass 10x14
Planeing 1080 ft
Planeing and sawing
‘ Planeing and sawing
‘ Planeing b planing
2 sash 9 1t 8x10
1 sash 9 1t 8x10
Planeing
Dec. 30 Planeing and sawing
¢ 1 Cypress bd
“ 1 circle 13’ dia 4 £t lum.
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1 circle 7”7 sawing -20

1906 “ circle 14” Turning 15
Jn 6 © Planeing 1.65
“ 3 Its glass 10x14 .35

“ 7 Its glass 8x12, -49

“ 6 Its glass 8x10 .25

““ Turning on Pattern .60

Jan. 8 “ Jig sawing 75
Jan. 13 “ Pla and sawing 1.00
“ 6 Its glass 8x10 & pntty -35

Jan 20 ¢ Planeing and sawing  1.25
“ Planeing and sawing 1.20

‘“ Ctng off 10 bds 18A” long .45

Feb. 3 ¢ Planeing, 1.60
1 1 sash 6 It 8x10 .80

“ 10 ft 2 lumber -50

31b putty 15

Feb. 10 u sawing 50 .50
Feb. 17 u Pla and sawing .90
“‘ box 8x10 glass 3-25

25 ft vaA W. Pine 1.50

“ 5 1b putty -25

isawing and planeing 1.00

u cutting off -50
planeing -25

Mar. 10  u 2 sash 61t 8x10 1.60
Mar. 31 “ planeing .85
Apr. 7 “ planeing -15

Int. 6 mo. 6 days,

17.73

$546.91
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At the trial of this cause judgment will be claimed
for Five Hundred and twenty nine dollars and eight-
een cents with interest from the seventh day of April
nineteen hundred and six, besides costs of suit to
final judgment.

JONATHAN W. ACTON,
Attorney for Plaintiffs.

To the within named defendants.

In case the within summons and declaration are
served upon you personally then take notice that if
you intend to make a defence to this action, you must
file an affidavit of merits within ten days from the
date of the service hereof upon you, and that unless
you file such affidavit judgment by default will be
entered against you at the end of said ten days, and
that in case you file said affidavit, unless you file a
plea or demurrer within twenty days from the date
of service hereof upon you, judgment by default will,
in such case be entered against you at the end of said
twenty days.

In case the within summons and declaration are
served upon you by the leaving of a copy at your
dwelling house, or place of abode, then take notice,
that unless you appear and file a plea or demurrer
within twenty days after the date of the service
hereof upon you, judgment will be entered against
you.

JONATHAN W. ACTON.
Attorney.



15

SALEM COUNTY CIRCUIT COURT.

Charles W. Casper, !
William W. Bell, Cleayton
Wistar and Richard H. Wood-
mit, trading as William W.
Bell and Company,

— and—
Cleayton Wistar, and Rich-
ard H Woodnutt, trading as
Wistar and Woodnutt,

Plaintiffs.

On Mechanic’s Lien.

Order.

Charles H. Muckenhirn, et al,
Defendants.

It appearing to the Court that due notice of this
application has been given, and Jonathan W. Acton
appearing for the plaintiffs, and Wilson, Carr and
Stackhouse appearing for Charles Mecum, petitioner,
and it further appearing that since the commence-
ment of the above named suits the Reliance Brass
Company, one of the defendants, did on the fifth day
of May, nineteen hundred and six, grant and convey
all of its estate in and to the lands and premises par-
ticularly described in the respective writs of sum-
nmons herein to Charles H. Muckenhirn, and it fur-
ther appearing that the said Charles H. Mucken-
him was duly adjudged a bankrupt by the United
States District Court for the District of New Jersey,
and that Charles Mecum was appointed trustee in

io
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30
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bankruptcy of the said. Charles H. Mmckenhirn, it is
on this 31st day of July, nineteen hundred and six
ordered that Charles Mecum, Trustee in bankruptcy
as aforesaid, be, and he hereby is, authorized and
empowered to file a plea as owner of the lands and
premises particularly described in the several writs
of summons herein, and it is further ordered that
the said Charles Mecum, Trustee as aforesaid, have
leave to file a plea in all of the above stated causes
within fifteen days from the date of this order, and
that a copy of said plea be served upon the said
plaintiffs.
On motion of

Wilson, Carr and Stackhouse,

Attorneys for Charles Mecum,
Petitioner.

Let this rule be entered.

Allen B. E'ndicott,7

C. C. J.
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SALEM COUNTY CIRCUIT COURT.

William W. Bell,, Cleayton >
Wistar, and Richard H.
Woodmutt, trading etc., as On Mechanics Lien.

Willia mW. Bell & Co., Plea of Charles Mec-
Plaintiffs, um, Trustee in Bank- io
-vs- ruptcy of Charles H.

Chades H.  Muckenhim, Muckenhim, Owner.
builder et al.
Defendant.

And the said Charles Mecum, Trustee in bank-
ruptey of Charles H. Muckenhim, in pursuance of 20
theorder of the Court entered herein on the thirty-
first day of July, nineteen hundred and six, auth-
orizing and empowering the said Charles Mecum to
fleaplea as owner of the lands and premises par-
ticularly described in the several writs of summons
herein by Wilson Carr and Stackhouse, his attorneys
ones and defends the wrong and injury when, etc.,
ad says: That the said Charles H. Muckenhim,
Builder, did not undertake and promise in manner
ad form as the plaintiffs hath above thereof com-
plained against him, and of this he puts himself up-
anthe country, etc.

And for a further plea in this behalf the said de-
fendant says that the said plaintiffs ought not fur-
thertohave or maintain their aforesaid action there-
°f against him and against the said buildings and
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lands in the plaintiffs declaration above mentioned
and described, because he says that said building
and lands are not liable to the supposed debt in nman
ner and form as the plaintiffs hath above thereof
complained against him, and of this he puts hinsdf
upon the country, etc.
Wilson, Carr & Stackhouse,
Attorneys for Defendants.

STATE OF NEW JERSEY,
COUNTY OF SALEM, ss.

Charles Mecum, of full age, being duly sworn a-
cording to law, on his oath says: That he is the d&e
fendant named in the foregoing plea, that the said
plea is not filed for the purpose of delay, but that
this deponent believes that said defendant has a
just and legal defense to the above action upon the
merits of the case.

Sworn arid subscribed to be-
fore me this 4th day of August
1906. Charles Meauim
J. Forman Sinnickson,
M. C. C.

Therefore, the Sheriff is commanded that he case
to come before the Judge of the Circuit Court of the
County of Salem, at Salem, in the County of Salem
on the twenty fifth day of October, in the year of
our Lord one thousand nine hundred and six, ajury
by whom the truth of the matter may 'be better
known, and who are in no wise of kin either to Wil-
liam W. Bell, Clayton Wistar and Richard H. Wood-
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nutt partners trading as William W. Bell and Com-
Dany the plaintiffs, and Charles Mecum, Trustee in
bankruptcy for Charles H. Muckenhim, builder and
owner, et al.,, defendants, to make a certain jury of
the country between the parties aforesaid, in an ac-
tion upon contract, on mechanics lien, because as
well the said Charles Mecum, Trustee in Bankruptcy
for Charles H. Muckenhirn, builder and owner et ah,
as the said William W. Bell, Cleayton Wistar and
Richard H. Woodnutt, partners, trading, as William
W Bell and Company, between whom the matter in
variance is, have put them selves upon that jury
and the same day is given to the parties aforesaid
then and thereto try the difference as aforesaid and
render judgment thereon.

And the jurors of the jury whereof mention is
mede, also come, who to speak the truth of the matter
within contained, being chosen, tried and sworn, up-
atheir oaths say that they find for the plaintiffs in
the sum of five hundred and forty six dollars and
ninety one cents. And the court doth order judg-
net final in favor of the plaintiffs and against the
defendants in the following form, that is to say:
That judgment final for the said sum of five hundred
and forty six dollars and ninety one cents, damages
assessed by the said jury as aforesaid, with costs to
be taxed be entered in favor of the said plaintiffs
and against the said defendant, Charles H. Mucken-
him both builder and owner, and specially to be
made of the lands and buildings in said declaration
described.

Therefore it is considered that the said plaintiffs
drecover against the said defendant, Charles Mec-
uy Trustee in bankruptcy for Charles H. Mucken-

io

20
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him, bath builder and owner, the sum of five i
dred and forty six dollars and ninety one cents dant
ages by the jurors aforesaid in form aforesaid as
sessed, and also the sum of sixty seven dollars ad
four cents for their said costs and charges, by tte
said court now here adjudged of increase to the sad
plaintiffs, and with their assent, which said danmages
costs and charges in the whole amounting to the
sum of six hundred thirteen dollars and ninety five
cents.

And it is also considered that the lien of the s;m
so adjudged to be due the said plaintiffs is priorto
the lien of the mortgage of the said defendant, Union
Trust Company.

And the said defendants in mercy, &c.,

Allen B. Endicott,,
C.C.J.

20 Judgment actually entered November 9, 1906 at 9

30

A. M. and recorded.
Benj. E. Harris,
Clerk.
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SALEM COUNTY iCIRCUIT COURT.

(eayton Wistar and R. Hen- 1
1y Woodnutt, partners, trad-

ing etc., as Wistar & Wood-

Tt
Plaintiffs, On Contract. io
V. ) )
(hales Mecum, Trustee in On Mechanics Lien.
bankruptcy for Charles H.
Muckenhirn, builder and own-
e and,
Union Trust Company, mort-
20
As yet of the term of September, in the year of
ar Lord, one thousand nine hundred and six.
Witness:
Allen B. Endicott, Judge,
Benjamin E. Harris, Clerk.
30

SALEM COUNTY CIRCUIT COURT.

Of the seventh day of May, A. D. nineteen hundred
adsix. Salem County, ss.
Charles H. Muckenhirn, builder, Reliance Brass
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Company, owner, and Union Trust Company, not-
gagee, the defendants in this suit, were summoned
by the Sheriff of the County of Salem by serving
copies of the summons issued in this cause, on the
said Charles H. Muckenhim, and Reliance Brass
Company and Union Trust Company, to answer ur
to .Cleayton Wistar and Richard Henry Woodnutt
Partners, trading as Wistar and Woodnutt, the Pa-
ntiffs therein in an action upon contract and there-
upon the said plaintiffs by Jonathan W. Acton, ther
attorney, complain for that whereas the said d&
fendant the said Charles H. Muckenhirn heretofore,
to wit, on the twentieth day of April, nineteen hund-
red and six, at Salem, in the County of Salem wasin-
debted to the said plaintiffs in the sum of eght
thousand dollars for work done and labor, care ad
diligence of the said plaintiffs before that time dug
performed and bestowed for the said defendant ad
at his special instance and request, and also for d-
vers materials and other necessary things by sid
plaintiffs before that time found, provided, used ad
applied in and about the work and labor for the sid
defendant and at his special instance and request,
and in the further sum of eight thousand dollars for|
goods, wares and merchandise sold and delivered by
the said plaintiffs to the said defendant at his in-
stance and request, and in the like sum of money far
the price and value of goods bargained and sold by
the plaintiffs to the defendant at his request, andin
the like sum of money for the price and value o
work done and materials for the same provided by
the plaintiffs for the defendant at his request, andin
the like sum of money for money lent by the plan-
tiffs to the defendant at his request, and in the like
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n of money for interest due from the defendant
to the plaintiffs, the plaintiffs having forborne mon-
o5 due from the defendant to the plaintiffs at his
|';--|H"'*l for a long time elapsed, and in the like sum
of money found to be due from the defendant to the
Jlaintiffs on an account then and there stated be-
iveen them, and the defendant afterwards, to wit,

1 the day and year aforesaid, in consideration of
said premises, promised to pay the said several 1o
ot mentioned moneys respectively to the plaintift
o request, yet the defendant has disregarded his
promise and has not paid any of the said moneys or
any part thereof to the plaintiffs damage Eight thou-
and dollars and therefore plaintiffs bring their suit,
&e.

And the said plaintiffs aver, and fact say that the

id debt is by virtue of the provisions of an act of
the Legislature of the State of New Jersey, entitled ,4
“An Act to secure to mechanies and others payment
for their labor and materials in erecting any build-
ng.” Revision of 1898, Approved June 14, 1898,
and the several supplements thereto, and as a lien
on all the certain building and curtilage thereto des-
ribed as follows:

Being those certain lots upon which the frame ma-
chine shops of the Reliance Brass Company are sit-
nate.

No.1. Situate on the westerly side of Fifth Street
'.n the City of Salem. Beginning at a point ten feet
in the northerly direction from the centre of the
track of the Salem Branch Railroad Company in
the easterly line of the Friends property,
|-i|:'.:>‘\\':'. as the ‘‘Quaker Lot”’, thence north
six degrees fifteen minutes east eighty seven feet
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to a comer formerly Wistar land, now Hilliard ad
Sherron, thence thereby seventy four degrees est
two hundred and twenty six and thirty eight hind
redths feet to the westerly edge of Fifth Srest

thence thereby south fourteen degrees west foty
and seven tenth feet to a point ten feet in a westerdy
direction from the centre of the track of the sad
Salem Branch Railroad Company, thence math
eighty one degrees forty minutes west two hundred
and nineteen and six tenth feet to the begimming

Being the same premises conveyed to Reliance Rass-
Company by Charles H. Mucken'him and wife by
deed dated February twentieth, nineteen himdred|
and six, and recorded in 'Salem County Clerk’s GF
fice in Book No. 102 of deeds, page 225 &c.

No'. 2. Is that certain tract of land and premisesI
leased to Charles H. Muekenhirn by indenture daed
January fifth, nineteen hundred and six, for the!
term of twenty one years, and which lease was &)
signed to Reliance Brass Company February tvxentyj
fourth, nineteen hundred and six, and thus described:

Situate at the lower end of the westerly side o
Fifth Street in the City and County of Salem, bamnd
ed as follows; viz: Beginning at a stone set fora
corner between lands of Thomas T. Hilliard, formerly
Hilliard and Sherron, and lands now or late d
Charles H. Muckenhern, which stone is distant two:
hundred and twenty six and thirty eight hundredths
(226.38) feet on a course north seventy four degrees
west sixty seven and eight tenths (67.8) feet noe
or less along other land leased by said Thomas T
Hilliard from the Society of Friends to a point teu
feet distant easterly from the centre line of the
freight extension of the Salem Branch Railroad G
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pany leading into property formerly belonging to
Hilliard and Sherron, thence along said railroad and
ten (10) feet distant from the centre line thereof
ma curve with a radius of three hundred seventy
eight (378) feet, the chord of which curve runs south
sixty degrees thirty three minutes west one hundred
eighty five (185) feet to a point ten (10) feet distant
northerly from the centre of the main line of the said
Salem Branch Railroad, thence along the same and
ten feet distant northerly therefrom south eighty
oredegrees forty minutes east two hundred thirteen
and two tenths (213.2) feet to the rear line of pro-
perty now or late of Charles H. Muckenhim, thence
along the same north six degrees fifteen minutes
east eighty seven (87) feet to the place of beginning.
And consisting of a frame machine shop or foundry
and sheds located on both of the above described
lots.
Jonathan W. Acton,
Attorney of Plaintiff.

Notice to Defendants: The following is a bill of
particulars of the work and labor performed and ma-
terials furnished for the said defendant, Charles H.
Muckenhim, by the said plaintiffs and for which
the said suit is brought:

Charles H. Muckinhern,

To, Wistar and Woodnutt, Dr.
1905.
100 ft.h.p.Cc., $3.00
688 “ Hem. Plk & Sc., 17.20
570 “ Fil. Boards, 17.10
207 ‘‘ Y.P.P1., 5.18

200“ Y.P.Flooring, 5.00

io
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30
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96 11 Y.P.JOiSt, 2.40
159 <« Hem. Sc., 5.08
200 ‘i Eubberoid Eoofing, 5.00 $58.86

23 108:° Hem.boards, 2.81
40 “ HI, * 1.20

32 “ Pld. “ 1.44

93 <« Eubberoid roofing, 2.33

5 1bs Nails .20

24 ft. Y.P.S.C,, .60

30 “ HP.Eailing, 60

168 “ H.P.Plank, 5.88

42 “ Hem. railing, 63

53 “ PLY.P. Boards, 1.33

Planing, 75 1777

April 6 LI “ PI. boards, .55
8 1 W.P.Boards, <

553 “ Pil.Boards, 1.60

133 1/3 ft. PLY.P.bdr, 3.33 5.76
18 454“ H.P.Sc.Boards 13.62

748 “ Hem.J.&Sc., 18.70
934 “ Y.P.Plank, 23.35
548 ‘1 Y.P.Flooring , 15.34
678 ‘1 Y.P.Sbeating, 16.95
133 “ Fil.Boards, 3.99
16 1°Pld.6 in.* 72
344 1 Hem. 1u 8.04
550 ‘1 Eubberoid roofing.,13.75
5 W.O.Posts, 1.25

253 “ Y.P.Fil Boards 6.33
12 Sawed Ches Posts 2.64
5 lbs Nails .20 12578
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25 ft. Cedar siding
16 “ Pld. W.P.Lath,

18 “ Pld. W. P. Boards,

216 ‘“ Hem. Fencing,

.63
.19

.63
5.62

3 Sawed Ches.Posts, .66

107 2 Hem. Sc.,
23 “ H. P. Plank,
184 ¢
80 “ Y.P. 10 in PId.
32 “ Y.P. 12 in. Pld.
160“ Fil. Boards,

May 12, 152 ft Hem.Sc.,
160 “ Fil. Boards,
96 “ H.P.Planks,
100 ‘“ P1d. Y.P.Boards,
20“ W. P. Boards,
Planing,
26“ Rubberoid Roofing
64‘“ W. P. Boards
133 * Fil. Boards,
16 “ H. P. Railing,

Sawing,
72 “ Y. P. Pld. Boards,
28 “ H. P. Sc,,

May 25 20 ‘* Cedar Siding,
11 ‘“ Pld. Boards,
63“ Y. P. Plank
143 “ Y. P. Boards,

May 27  72“ Y. P. Boards,
140“ Y. P. Sc.,

2.68
.81

Y.P. 6 in. Boards 4.60

2.00
.80
4.80

$3.80
4.80
3.36
3.50
.90
.30
.65
2.05
3-99
.32
.15
1.80
.84

.50

.50
2.21
3.50

3.16
3.50

7.07

16.35

$25.46

6.71

io
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June 5

I0

June 8

20
June 26

101 “ Hem. Sc.,
96 ‘1 Hem. Railing,
48 “ Pldi. 6 in. Boards,

32-“ Hem. Sc.,

72« Y. P.

103 “ Y. P. Sheathing,
50 ‘1 Cedar Siding,

24 “ PId. 6 in. Boards,

187 “ Y. P. 6 in. Boards,
78 “ Pld. 6 in.-Boards
45 “ PId. Cedar Siding,

133 *1 Pil. Boards,

3 *1 Wide Boards,
24 « Y. P. Joists,
5 Cal. Ruherine,

674 “ Hem. Jt. & Sc.,

321 ‘-Pil. Boards,

310 “ Y. P. Boards,
8 “ Y. P. Boards,
32“ Y. P. Lath,

2.50

1.44
2.16

1.66
2.58
1.25
1.08

4.68
3.51
1.13
399

.18

6.25

16.85
9.63
7.75

.20
22

600“ Ruberoid Rofi’g, 2"2,15.00

56 ‘1 Pld. 6 in. Boards,

TO JUly 3 200 “ Hem. Plank,

1

July 18

4“ H. P. Sc.,
128 “ W. P. Boards,
64“ W. P. Boards,

28 “ PId. Y. P. Boards,
80 “ PId.iY. P. Boards,
«16 “ Pld. W. P. Boards,

2,52

5.00

45
4.10

243

1.26
12.00
7.72
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96“ H. P. Sc., 3.07
A 10 7 1Pld. Boards, .32
3*Pld. wide boards, .18
20 “ H.P. Plank, .80
Aug 24 144 ‘t Pld. Boards, 1.48
20 H P1d. W. P. Boards, 1.40
154 ‘i Y. P. Boards, 3.85
251w H. P. Plank, 8.79
Sawing and Planing, .36
180 “ H. P. Plank, 6.30
Sept. 9 228i° Hem Plank, 5.70
96“ H. P. plank, 3.36
7 o H P.2/4Sec., 1.75
48 “ H. P. Bailing, 72
228 °“ Hem. Plank, 5.70
116 “ H. P. Plank, 4.06
200“ Fil. Boards, 6.00
240 ““ W. P. Boards, 7.68
Sept. 15 134“ Pld. Boards, 6.03
160 “ Y. P. Boards, 4.00

52“ Pld. W. P. Boards, 2.34

Ot 19 3211°‘ Long H. P. Frame 160.55
59051 Long H. P. Frame, 227.34

2727 “ Long H. P. Sc., 95.45

32 “ Long H. P. 2x4 Sc., .88

16421 “ Hem. Joist & Plank, 451.58

363 “ Long Hem. Joist, 11.18

4167 “ Y. P. PI. & Jst. 27% 114.59

10860 “ Y. P. PI. & Jst 27 V2 298.65

4.37

20.69

11.53

29.47

6.34

10

20
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10701” Y. P. Pld. Sheath-
ing 27 % 204.28
3436 “ Y. P. Frame, 27 V2 94.49
1744 “ Y. P. Flooring, 27 % 47.96
9372 * Fil. W. P. Boards, 300.38
380:° Pld. W. P. Boards, 18.81
161 Pld. v2 boards 6, 1.06
9800 ‘1 Ruberoid Roofing, 269.50

io
Oct. 23 188 “ Cypress plank, 11.28
7 * Wide Pld. Boards, 49
120 “ H. P. Sc., 4.80
945 W. P. 3x6 Sc., 23.63
32 ‘“ Hem. 3x6 Sc., .90
305 ‘‘ Fil. Boards, 10.07
Oct. 3% 337 ‘° Fil Boards, 11.12
20 36 ‘1 PId. C. Siding, .97
160 ‘* W. P. Boards, 5.60
16 < Pld. Boards, 72
315 ‘“ H. P. Sc. Boards, 12.60
416“.H. P. Sc., Boards 14.56
928 “ H. P. Sc. Boards 3248
204 “ Y. P. 3x6 Boards, 7-35
Nov. 3 107 “ Hem. Sc., 3.00
192 v Hem. Railing, 2.88
30 1008 “ Y. P. Pld. Boards, 2722

460 “ Y. P. Fel. Boards, 5.60

Nov. 7 5664 “ H.P. Frame, 218.06
2118 “ H. P. Frame, 88.96
1203 “ H. P. Frame 66.17

23660

357

302796
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9123 “ Hem. Joist & Sc.,
7132 “ Y. P. Joist

8107 ** PId. Sheathing,
4199  Fel. Boards,

5634

«

Y. P. Flooring,

2717 “ Y. P. Flooring,

90 “ H. P. Plank,
247 “ Cedar poles,

1200 “ Rnberoid Roofing,

Nov. 9

Nov. 13

Dec. 4

12 Ibs. Roofing nails
10 1bs. Roofing nails
7 Ibs. Tin caps,

160 ft. P1d. Y. P. Boards,
128 “ Hem. Sc.,

64 ‘“H. P. Plank,

20“ W. o. in. plank

256 “ Y. P. Bid. Boards,
178 “ H. P; Sc.,

224 ‘‘ Hem. 2x8 plank,
4“Y. P. 6 in. Flooring,
102 < Y. P. Flooring,

1112 ‘i P1d. Boards,

16“ Y. P. Pld. Boards,
266 “ Y. P. Pld. Boards,
112 “ Y. P. Pld. Boards,

50 “ H. P. Plank,

112 “ Y. P. Sc.,

48“ H. P. Plank,
128“ Y. P. Boards,
307 ‘“ Fel. Boards,

280.98
196.13
240.78
152.42
154.95
89.66
3.78
27.17
66.00
1.32
.40

77

4.32
3.58
2.43
1.10

6.91
6.23

6.27
14.59
3.06
30.02
.72
7.18
2.80
2.36

3.92
1.92
3.46

10.13

1587.55

11.43

13.14

67.00

io
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22 “ Hem. Sc.,

Dec. 9 43 «° Hem. Sc.,
1333 1 Fil. Boards,
110 “ Cy Plank,
200 “ Y. P. Boards,
32 “ W. P. Boards,

Dec. 14 71 “ Hem. Joist,
27 ‘“ Hem. Plank,
757 “ Y. P. Plank,
15 * Pld. v2 Boards,
288 <« Fel. % Boards,
34 “ Oy plank,

119 < H. P. Sec,,
176 < v. P. Sc.,
307 < Y. P. Boards,
22 ‘1 Hem. plank,
28 11 P1d. Boards,
605 ‘* Fel. Boards,

1906
Jan. 3 467u Y. P. Boards,
200 ‘’ Fel. Boards,

Jan. 12 133-1/3 ft. Fel. Boards,
240 ft. Y. P. boards,
Jan. 15 267 ‘1 Fel. Boards,
206 ‘Y. P. Boards,

Jan. 24  221“ W. P. Boards,
761 Hem. railing,

.62

1.20
4.44
715
5.40

1.12

1.99
75
20.44

ouwn
Ve

9.50
2.21

4.17
4.40
8.29

.62
1.26

19.97

12.61
6.60

4.39
6.48
9.35
7.99

7.84
1.14

0Gp

193t

D72

B7

1087

17.34



[Bh 2
[h 10

Mr. 14

M. 26

Apr. 17

Nov. 13

33

28 “ H. P. Plank,
128 “ Y. P. Boards,
192“ Y. P. Boards,

80“Y. P. Sc,,
16“ Pld. W. P. Sc.,
280“ Y. P. Boards,

307 “ Pel. Boards,

208 “ Y. P. Boards,
26“ H.P. 2 & 4 Sc.,
1116 nails and caps,

347 ft. Fel Boards,
6 ‘1wide pld. boards,

147 * Hem. Sc.,
25211 Plank
176 “ Y. P. Boards,

107 “ Pel. Boards,
161“ Y. P. Pld. Boards,
365 “ Pld. Flooring
236 “ Buberoid flooring,
166 “ Y. P. Joist,

1 1b & 2 Ib nails,

78 ft. H. P. Sc.,
978 “ Hem. Joist & Sc.,

Cr.
By 56 ft. H. P. Sc,,

1.12
3.58
5.38

2.40
.80
9.80

11.67
8.32
1.04

.15

13.19
.38

4.70
8.06
*5.28

4.07
4.83
12.78
5.90
4.98

.20

3.12
31.30

1.96

19.06

27.07

9.51

13.55

18.04

32.76

34.42

$5022.70

10

20

30



10

20

34

99“ Y. P. Sc., 248
24 ‘‘ Hem. Joist, 67 51
$5017.5)

1906.

Feb. 19 By cash on account, 100000
401059
Int. 6 mo. 6 days, 1265
S

At the trial of this cause, judgment will be daimed
for Four thousand, seventeen dollars and fifty nire
cents, with interest from the twentieth day of April,
nineteen hundred and six, besides cost of suit to
final judgment.

Jonathan W. Acton,
Attorneys for plaintiffs.

To the within named defendants.

In case the within summons and declaration ae
served upon you personally, then take notice, that
if you intend to make a defense to this action, you
must file an affidavit of merits within ten days from
the date of the service hereof upon you, and that u
less you file such affidavit, judgment by default will
be entered against you at the end of said ten days,
and that in case you file said affidavit, unless you file
a plea or deumrrer within twenty days from the date
of service hereof upon you, judgment by default will,
in such case be entered against you at the end of
said twenty days.

In case the within summons and declaration are



Led upon you by the leaving of a copy at your
L jw house, or place of abode, then take notice
L unless you appear and file a plea or demurrer
withn twenty days aftre the date of the service
heveof upon you, judgment will be entered against

Jonathan W. Acton,
Attorney.
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SALEM COUNTY CIRCUIT COURT.

Charles W. Casper,
William W. Bell, Cleayton
Wistar and Richard H. Wood-
nutt, trading as William W.
Bell and Company,
— and—
Cleayton Wistar, and Rich- On Mechanic’sTien
ard H. Woodnntt, trading as

Wistar and Woodnntt, Order.
Plaintiffs.
Charles H. Muckenhim, et al,
Defendants.

It appearing to the Court that due notice of his
application has been given, and Jonathan W. Adon
appearing for the plaintiffs, and Wilson, Carr ad
Stackhouse appearing for Charles Mecum, petitioner,
and it further appearing that since the commence-
ment of the above named suits the Reliance Brass
Company, on of the defendants, did on the fifth day
of May, nineteen hundred and six, grant and comvey
all of its estate in and to the lands and premises par-
ticularly described in the respective writs of sum
mons herein to Charles H. Muckenhim, and it fur-
ther appearing that the said Charles H. Muckenhim
was duly adjudged a bankrupt by the United States
District Court for the District of New Jersey, ad
that Charles Mecum was appointed Trustee in bank
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Ltcy of the said Charles H. Muckenhirn, it is on
Lis thirty-first day of July, Nineteen hundred and
six, ordered that Charles Mecum, Trustee in bank-
ruptcy as aforesaid, be, and he hereby is, author-
ized and empowered to file a plea as owner of the
lands and premises particularly described in the sev-
eral writs of summons herein.
: And it is further ordered that the said Charles
Moaum Trustee as aforesaid, have leave to file a
peain all of the above stated causes within fifteen
days from the date of this order, and that a copy of
sadplea be served upon the said plaintiffs.
; Onmotion of
Wilson, Carr & Stackhouse,
Attorneys for Charles Mecum,
Petitioner.

Let this rule be entered.
Allen B. Endicott,
C. C.J.

10

20
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SALEM COUNTY CIRCUIT COURT.

Cleayton Wistar and Richard .
H. Woodnutt, trading as Wis- On Mechanics Tien

tar and Woodnutt, Plea of Charles
Plaintiffs, = Mecum, Trustee in
-vs- Bankruptcy of
Charles H. Muckenhirn, Build- Charles H. Mkin-
er, et al., hem, Owrer.
Defendants.

And the said Charles Mecum, Trustee in bael
ruptcy of Charles H. Muckenhirn, in pursuance o
the order of the Court entered herein on the thirty1
first day of July, nineteen hundred and six, atho1
izing and empowering the said Charles Mecum td
file a plea as owner of the lands and premises parj
ticularly described in the several writs of sumuos
herein, by Wilson, Carr and Stackhouse, his a-
torneys, comes and defends the wrong and imjuy
when, etc., and says that the said Charles H. Mxk
inhem, Builder, did not undertake and promise iy
manner and form as the plaintiffs hath above there-
of complained against him, and of this he puts hm
self upon the country, etc.

And for a further plea in this behalf the said d
fendant says that the said plaintiffs ought not to
further have or maintain their aforesaid action there-
of against him and against the said buildings and
lands in the plaintiffs declaration above mentioned
and described, because he says that said building
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andlands are not liable to the supposed debt m man-
ner and farm as the plaintiffs hath above thereof
complained against him, and of this he puts himself
upon the country, etc.,
Wilson, Carr & Stackhouse,
Attorneys for defendant.

STATE OF NEW JERSEY, ]
F ss. io
COUNTY OF SALEM. dJ

Charles Mecum, of full age, being duly sworn ac-
cording to law, on his oath says, that he is the de-
fendant named in the foregoing plea, that the said
Plea is not filed for the purpose of delay, bu that
this deponent believes that said defendant hath a
just and legal defense to the above action on the

merits of the case. 20

Sworn and subscribed to before
ne this 4th day of August, 1906. Charles Mecum.

J. Forman Sinnickson,
M. C. C.

Therefore, the Sheriff is commanded that he
cause to come before the judge of the Circuit Court 30
of the 'County of Salem, at Salem, in the County of
Salem, on the twenty-fifth day of October, in the
year of our Lord, one thousand nine hundred and
six, a jury by whom the truth of the matter may be
better known, and who are in no wise of kin either
to Cleayton Wistar and Richard Henry Woodnutt,
partners trading as Wistar and Woodnutt the plain-
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tiffs, and Charles Mecum, Trustee in bankruptcy farl
Charles Muekinhern, Builder and owner et al. &

fendants, to make o certain juryiof the country be

tween the parties aforesaid, in an action upon a1
tract, on mechanics lein, because as well the sadl
Charles Mecum, trustee in bankruptcy of CharlesHI
Muekinhern builder and owner et als., as the sadl
Cleayton Wistar and Richard Henry Woodnutt, part-1
ners trading as Wistar and Woodnutt, between]
whom the matter in variance is, have put themselves I
upon that jury, and the same day is given to the]
parties aforesaid then an dthere to try the difference

as aforesaid and render judgment thereon.

And the jurors of the jury whereof mention is]
made, also come, who to speak the truth of the na-
ter within contained, being chosen, tried and swom ]
upon their oaths say that they find for the plaintiffs j
damages in the sum of four thousand one hundredI
and forty-four dollars and fourteen cents, and thel
court doth order judgment final in favor of the plain
tiffs and against the defendants in the following
form, that is to say: That judgment final for the said
sum of four thousand one hundred and forty-four
dollars and fourteen cents damages assessed by tie
said jury as aforesaid, with costs to he taxed be et
tered in favor of the said plaintiffs, and against thej
said defendant, Charles Mecum, Trustee in bank
ruptcy for Charles H. Muekinhern, both builder ad
owner, and specially to he made of the lands ad
buildings in said declaration described.

Therefore, it is considered that the said plaintiffs
do recover against the said defendant, Charles Mec-
um, Trustee in Bankruptcy for Charles H. Muckin-
hem, both builder and owner, the sum of Four thawx
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sand one hundred and fourty-four dollars and four-
tem cents, damages by the jurors aforesaid in form
aforesaid assessed, and also the sum of Seventy-two
dollars and thirty four cents for his said costs and
charges, by the said Court now here adjudged of in-
crease to the said plaintiffs, and with their assent,
which said damages, costs and charges in the whole
anmount to the sum of four thousand two hundred
sixteen dollars and forty-eight cents.

And it is also considered that the lien of the sum
soadjudged to he due the said plaintiffs is prior to
thelien of the mortgage of the said defendant, Union
Trust Company.

And the said defendants in mercy &ec.

Allen B. Endieott,
C. C. J.

Judgment actually entered November 9, 1906 at
9 am

Benjamin E. Harris,
Clerk.
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HOWARD KEASBEY, Sworn.
DIRECT EXAMINATION.
MR. ACTON:

Mr. Keasbey, where do you reside?
Salem, New Jersey.

What is your business?

Lawyer and surveyor.

Member of the bar of this State?
Yes.

Have you made a plan of the plant of te

Muckenhlrn property known as the Muckernhim
property, the Reliance Brass Company?

P>

20

POPOTOPR

street.

Q.

Yes, sir.

Is this the plan? (handing paper to witness.)
That is it.

You made it?

Yes, sir, with the assistance of men to measure
Mr. Keasbey, of what does that plant consist!
Of what does it consist ?

Yes.

It consists of a large building starting at Ffth

Running thence back how far?

A.Whether it is one or more buildings is a ques-

30 tion which will be. brought out by the law, but it is

a large building which stands from here to here; this

is the line of the leased property, this being the
owned property.

Zo O

Just put A B, will you, on your map!

Yes, sir.

Now A-B is what?

A-B is the property owned by Charles H
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Muckenhim’s firm and the property leased by Char-
les H. Muckenhim from the Society of Friends.

Q And which portion is the portion owned by
Charles H. Mnckenhirn and which portion owned by
him!

A. The portion owned by Charles is from Fifth
street to the line A-B and the portion leased by him
isthe portion west of the line A-B.

Q Now beginning at Fifth street is it— isn’t the
building a continuous building back and back for
how far!

THE COURT: The jurors can’t see this. Isn’t
there a rack to hold the map?

MR ACTON: Yes.

Q Now then Mr. Keasbey, as I understand this
line represents the line of the leased ground!

A. Yes, sir.

Q The line A-B and all east of that to Fifth
street is the Muckenhim property, the deed of which
isin his own name, and all west of that line is the
leased ground?

A. That is correct.

Q Now will you give me the tracings of the out-
sideline of this plant so the jury can see you ?

A. In explanation I will say that the black, the
first black line here represents the line of the proper-
ty as owned or leased this being the leased and this
being the owned. The second black line represents
the building wall. It runs along Fifth street right
along the building line. It runs down on this side
inan irregular line no portion of which comes quite
to the outside line of the property, no portion of

io
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which comes to the outside line of the property.

Q. Now then, Mr. Keasbey, would you continue
your description of the outside line of this building!

A. As I was saying, this is the outside line of the
building here; this portion was at one time a madr
ine shop and various places containing machines.
This machine shop runs completely up to the fom-
dry with a door in between, this being the outside
line of the foundry; this here is a coal house joining
the foundry. You can go from the front of the buld-
ing and to the back end of it without going out ino
the weather. There are doors here and here; and this
is a store house here, a brick building, and I sp-
pose that is a coal shed. There is a door here which
looks from the entryway to the coal house to a pont
opposite the door in the brick building.

Q. Now these dotted lines, which you see along
here, what are they?

A. This dotted line here represents what appears
to have been the outside of a building at one tine

MR. CARR: Now I object to what it appears to
have been at some other time.

THE COURT: Just tell what he finds there now

A. | find here now along this line a series of
posts set in this fashion with braces similar to the
bent of a bam. My recollection is also that there
is a break in the roof at this point.

Q. I ask you, Mr. Keasbey, if this building is
all under one roof?

A. The entire plant?

Q. Yes, sir.

A. You can go from one end to the other without
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going out into the weather. It is one roof only there
are breaks in the roof.

Q But the buildings are all joined?

A. All joined, yes, sir.

Q It makes one continuous building?

A You can go from one end of the building to
the other without going out into the weather. There
are some partitions up that I have not placed in.
Ididn't think they were at all important; I under-
stood they were not. In further explanation I might
say that this is a small engine room and this is a
larger engine room.

Q But they are in no way separate from the
building?

A. No, sir; the same condition exists along this
lire as exists along this line, (indicating.)

CROSS EXAMINATION.
BY MR. CARR:

Q Mr. Keasbey, between the building to the
east of the line A-B and the foundry building to the
west the connection is by *a narrow passageway, is
it not?

A. The building runs to it, you might call it a
passageway. This is a watercloset here in process
of construction.

Q A passageway of about what width?

A. About ten feet, I should suppose that about.

Q So that the connection between the building
tothe east of the line A-B and the foundry building
Sby a passageway about ten feet wide, is that cor-
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rect?

A. Yes, sir.

Q. And with the exception of the passageway, the
building is entirely detached from the foundry isit
not? That is, the building to the east of A-Bisen
tirely detached except for the passageway A-B?

A. The building runs up to this point. Behind
is a little addition which has been put in formerly;
the passageway is between this and this line. It wes
apparently— this has been added and has not been
finished. This dotted line here is in process of cur
struction.

Q. I ask you whether the passageway between
the buildings east of A-B and the foundry is mt
merely a covered passageway not running up to the
entire roof of the building?

A. That is a point I didn’t notice, Mr. Carr, I am
sorry to say.

Q. Now except for the passageway between the
building to the east of A-B and the foundry the build-
ing to the east is a separate building, is it not?

A. There are narrow places; there are ends.

BY MR. ACTON:

They are joined there?
Why they were joined.
They are joined there?
They come together; yes, sir.
. And you can stand here and see down to the
end of the building?
A. By opening the door here.
Q. And they are all under one roof?
A. As I explained to you, yes, sir.

CFO PO
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BYMR CARR:

Q Now by one roof you mean this roof of the
building to the east of A-B is a continuous roof, but
thet the roofs are at various pitches and angles, is
itnot?

A That is what I have testified to.

0 .
io
RICHARD H. WOODNUT, Sworn.

DIRECT EXAMINATION.
BY MR. ACTON:
| Q Mr. Woodnut, where do you live?
I A Salem.
! Q What is your business? 20

| A Lumber business.
I Q Are you a member of the firm of Wistar and
MWoodmut?
A Yes, sir.
| Q Where is your place of business?
; A On Market street, Salem.
Q How long have you been in the lumber busi-
ess?
A A little over twenty-one years.
I Q Doyou know Charles H. Muckenhim?
1 A Yes, sir.
Q Did you ever sell Charles H. Muckenhim any
Tunber?
| A Yes, sir.
Q What for?
A For the brass and moulding foundry.
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Q. Where is that situated?

A. On Fifth street, extends to the creek or nearly
so.

Q. In the City of Salem?

A. In the City of Salem.

Q. Do you know on what ground it is located!

A. Yes, sir.

Q. What ground is it located upon?

A. Well part of it is on ground that we sold hm

part of it is on ground that he rented from M. Hi-
liard.

Q. The Society of Friends?

A. Well I think he rented it from Mr. Hilliard,
maybe the Society of Friends owned it.

Q. Showing you the map, from Fifth street to
the line A-B indicates what?

A. 1 suppose that is the line he owns to.

Q. That is Fifth street?

A. This is Fifth street; I suppose property that

Q. The line A-B?

A. The line A-B, I suppose that is back of the
lot that we sold him.

Q. And then westward from the line A-B?

A. Why that is on the Creek, on the Friend’s pro-
perty.

Q. On the leased property?

A. The leased property.

Q. Do you know whether or not his building ex
tends over the whole of that property?

A. Well it is pretty well over it. Maybe there
is just a few places. It is nearly all over it.

Q. Do you know whether or not it is one contin-
uous building?
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I (Objected to.  Objection sustained.)
I A Itis all one building.

I THE COURT: The answer should be stricken
lat.  sC

I Q Now, Mr. Woodnut, will you testify as to the
mature of this building that covers this ground ?
[ A TItisaframe building except one little building
that is a brick building. It is all connected ex-
oept that small building that is all by itself.
I Q What can you say as to the roof of this
pilding?
I A Most of it Rubberoid roofing and some of it
Is Carrey’s roofing.
I Q Do you know whether or not the building is
al under one roof?

(Objected to.)
I Q Doyou know whether or not— I don’t want to

puggest an answer—
(Objection withdrawn.)

A T guess so.

I Q Well, what is the nature of the roof?

A Tt is a continuation of one roof. Of course,
pme of it is not quite level because the foundry
part is lower and higher both, the floor is lower and
pe roof is higher. They have to have it higher on
[accart of the ventilation.

I Q Now, Mr. Woodnut, did you furnish any lum-
rerfor that building ?

A Yes, sir.

(Objected to. Question allowed.)

I0
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Q. When did you begin to furnish lumber farl
that building?

A. I think it was in November of 1904.

Q. Have you an account of it?

A. Yes, sir.

Q. Have you your books of original account here!

THE COURT. Can we save any time on the &>
count or must it be formally proven?

MR. CARR. I think it must be formally proved,
as it don’t run in sequence in some places.

A. Commenced in November and kept on fur-
nishing until the first of the year. I keptitonthke
bill book and then copied it up at the end of the yer,
as far as we have gotten, a continuation of the first
building with the building there. First is, he stat-
ed there, open, I think the account was opened te
eighteenth of November, I think the account was
opened.

Q. What year?

A. Nineteen four.

Q. Well, what is your first item?

MR. CARR. Well now, he has not proved the
books. I object to any use of these books.

Q. Mr. Woodnut, what books have you there!

A. This is a blotter we call it and we put the
items down in the blotter and we copy it up.

Q. When are the items put in the blotter?

A. Some of the items are put at the very daywe
get them, but when a person is furnished a bill we
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Lve a bill book and put the items down when they
[re first gotten.
[ Q Have you the bill book?
I A Yes, sirr January Seventeenth, that inclu-
Isup to the first of the year because we wanted to
poeor know so as to tell how much was furnished
adwhat we sold up to the first of the year.
[ Q Well take your original book, if you have it,
inwhich the order is orginally placed, where is it?
1 A This book here.

Q Now what book is this?
I A Bill Book, we call it.
I Q Now where on the bill hook does Mr. Muck-
finhim's name first appear?
I A On page one hundred and one.

BY ME. CAKE.

|
I Q Page one hundred and one?
I A Yes, sir.

[BY MR. ACTON.
Q Now what have you charged that time?

(Objected to. )

BY MR. CARR.

Q Now, Mr. Woodnut, the various items appear-
g on page one hundred and one of your hill book,
yancall it?

A Yes, sir.

Q Were they entered by you?

Y Some of them were and some of them were
entered by Mr. Wistar.
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Q. Now those that were entered by you, vee
they made at the time of the sale of the goods?

A. Well, sometimes we would put the order doan
and as the bill was out we would put a aossrark
and check the accounts off on a piece of paper ad
figure them all out correctly to what, if the anomis
were carried out—

Q. Now do I understand that page one hunded
and one represents the order as originally received!!

A. Not necessarily.

Q. What does it represent!

A. It represents when the small items like that—
well, the most of them were put down as the hnber
went out and cross it off as gone.

Q. When are these entries made in this book with!
relation to the making of the order or the filling of
the order!

A. At the filling of the order.

Q. Or were these all made at one time?

A. Oh, no, made at different times.

Q. Now there is nothing here to indicate the dae!
of the sale or delivery!

A. Only know it is got between November tte
eighteenth and the end of the year.

Q. So that you are unable to tell when the gk
were delivered except that it was some time betweei
November eighteenth, 1904 and January first, 19051

A. No, it was gotten between that time.

Q. Between that time. Now from this book whers
do you go!

. Well it is copied up into this book.
Where do you enter your charges?
Carry the charges in this book.
What is that book?

oror
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A Blotter, we call it, and this is the day book.
Q Your charges go from the blotter upon your
hll book and the blotter?

| A Yes, sir.
| Q Your charge then first takes permanent form

inyour blotter; is that the first charges of money?
I A Themoney all goes down here first, yes.

[ Q That is, the first entry of money is in your blot-
ter and the entries in your blotter are made at one
ting; that is, you transfer—

>A A page here is transferred all at one time and
charged up; and first month seventeenth that in-
cludes up to the first of the year, but then I brought
itin and posted it up on this book so as to bring it
Inwith the first of the year before the previous year,
hitit was all gotten before the first of the year.-

ME. CARR: When these books are offered, I
shall object to the offer.

iBYMR. ACTON:

I Q Now, Mr. Woodnut, looking at your books
[f original entry under date of aMrch twenty-sec-
[od 1905, what have you?

| MR CARR: Just a moment. Now to what bbok
does the witness refer?

MR ACTON: The book of original entry.
MR CARR: Which does he call it?

I THEWITNESS: This is the blotter, yes, sir.

BYMR CARR:

10

20

30



Io

20

54

Q. And you are referring to that?
A. Yes, sir.

MR. CARR: I object to the use of it for the rex
son that the charges are not made at or about the
time of the respective sales. Now here is a transfer
of the accounts from the books of original enry
which consist of the sales and orders from Novemx
her 18th, 1904 to January 1st, a transfer en nas
and the charges made then and nothing to indicate
when the sales and deliveries took place, so it ssens
to me that this book must be excluded.

BY MR. ACTON:

Q. Mr. Woodnut, when did you make those e
tries?
A. Made them as the lumber went out.

BY MR. CARR:

Q. Are you referring to this particular book?
A. 1 am referring to this book.

MR. CARR: I wish you would designate them
Will you make your question so that we will know
which of the two books he is talking about.

BY MR. ACTON:

Q. Where is the book in which you make your a-
iginal entries ?

A. These two books.

Q. Whendid you make the entries in those books?

A. When the lumber went out.
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Q At the very time the lumber went out?

A. Not the very time, before I could get to the
office

Q But you went directly to the office and made
the charge?

A Yes, put it on a slip of paper and when I got
to the office I made the charge. You can’t carry
hooks out in the yard.

MR ACTON: It seems to me that that covers it,
your Honor.

MR CARR: If your Honor pleases, the book
which is here offered is the book known as the blot-
ter and into the blotter a transfer en mass is made of
the account, so that that cannot be a book of original
entty. The salesbook itself may be, but the'blotter
surely cannot be.

BY MR. CARR:

Q In whose hand writing is this?
A. Part of it is mine and part of it is in Mr.
Wister’s.

THE COURT: Well, the books are not offered
NOW,

BY MR. ACTON:

Q Looking at those books, Mr. Woodnut, will
you state what they disclose of a transaction between
you and Mr. Muckenhirn on March 22nd, 1905?

A. That refers to lumber, one hundred and ten
feet of hard pine scantling.
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How much?
Three dollars.
Where was that order first taken?
Taken at our office, I suppose.
In whose handwriting is that charge?
Mine.
"Where is the original of that charge?
I think that is it, but I aint sure,ibut I wil
. That is the original charge.
Which is the original charge?
That is here, March 22nd.
In whose handwriting is that?
In mine.
Do you know when it was made?
Made on March 22nd.
And that was made on that date?
March 22nd, 1905.- There was one item hae

L]
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MR. CARR: To save time I will admit these
books. It is so that we won’t have to go over exh
item.

THE COURT: What is the consent now?

MR. CARR: That the books maybe introduced
as the books of original entry without formal proof

Q- Now, Mr. Woodnut, who ordered these var-
ious articles?
A. Well, Mr. Bell.

Q. Which Mr. Bell ?
A. Both of them, sometimes one and sometimes

the other.
Q. Well, what are their names?
A. Joseph H. Bell and Samuel Bell.
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Now when is the last charge on your books f
April 17th, 1906.
What was that charge?
Well is was 107 feet of weatherboarding, 106
feot—161 feet of yellow pine planed boards for
sheathing under a roof, 356 feet of floor boards, 231
feet of Rubberoid roofing, 160 feet of yellow pine
%oists and foundry caps and two pounds of nails to
nail the roofing on. io

Q Now will you---------

A. I will state that last item was gotten on April
the twentieth.

Q What year?

A. Same year, 1906; on the bill book April the
twentieth when it was gotten.

Q Now, Mr. Woodnut, will you look at the sched-
ule annexed to the declaration in this case and state
whether or not the articles entered in that schedule -

oo

20
were furnished to Charles EL Muckenhim ?

A. Compare it with my books?

Q Oo over it carefully.

THE COURT: Hasn’t he compared it?
BY MR. CARR:

Q You know it to be correct, don’t you?

A. T haven’t compared. ,0

Q Say, “Yes”, and we will accept it.

A. Yes.

BY MR. ACTON:

Q Now what were these articles furnished for,
M. Woodnut?
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For a trass foundry.

For whom ?

For Charles H. Muckenhim.

Did anybody else furnish lumber there, bt

your firm?

Cror

(Objected to.)

Q. Do you know whether or not anybody dse
furnished lumber?

A. T know nobody else furnished it. There was
very little furnished but what we furnished.

Q. Now, Mr. Woodnut, in whose name, if you
know, were these goods ordered?

A. Charles H. Muckenhirn.

Q. Did you ever have any order for the Eeliauce
Brass Company?

(Objected to as leading. Question allowed.)

Q. Did you or did you not?

A. Tt was always ordered as Charles H. Muckenr
hirn.

Q. Did you have any account opened on your
books as the Reliance Brass Company?

A. Never charged any.

(Objected to.)

Q. Mr. Woodnut, do you know whether or not this
plant has since been sold by the referee in bankrupt-
cy?

A. Yes, sir.

Q. Do you know whether or not it was sold as
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awhole or separate?
(Objected to as immaterial. Question overruled.

n Now, Mr. Woodnut, how much is due to your
firm on this bill?

A $4,017.50.

Q Do you know where the lumber and materials
furnished by you in this bill of items went?

A. Went in the brass foundry of Mr. Mucken-
Liirn’s.

Q Do you know that of your own knowledge?

A. Tknow some of it, because I took it down there
and the balance of it I put on the wagon and I sup-
pose he took it there.

Q Have you recognized any of this lumber which
you sold as being in this building?

A. Probably might be some of it we could by
picking out the sizes.

Q I askyou if you have recognized it ?

A, No, havn’t recognized any of it; only took it
down there and I know it is there.

Q On March 17th, 1906 I notice an item, 236
feet of Rubberoid roofing, do you know where that
went?

A. Went down to Mr. Muckenhim’s foundry.

Q How do you know that?

A Because I think I charged it, called the man
totake it there.

MR CARR: What date is that, Mr. Acton ?

MR ACTON: April the 17th.

Q On March 26 there is a charge for 252 feet of

10
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plank, do you know where that went?

A. Only know it is charged to Mr. Muckenhirn
and went to his foundry. I know that.

Q- Have you any present personal recollection
of that specific order?

A. I couldn’t say I had ¢éf any particular ader
now. Only go by our books.

Q. Do you know who was working on this buld
ing up to the time it shut down?

A. No, sir; only know that Mr. Bell was working
there.

Q. Which Mr. Bell?

A. Mr. Samuel Bell used to come up and oder
the lumber.

Q. How long since you have been over that fac-
tory, Mr. Woodnut?

A. T think I walked through it last Sunday.

Q. Do you know whether the factory is conplet-
ed?

MR. CARR: Until some expert knowledge is
shown as to this man, I will object to his conclusion.

THE COURT: This going to be an essential ques-
tion in this case?

MR. CARR: If this is simply-------
THE COURT: Is it likely to be material?
MR. ACTON: I think it is, your Honor.

THE COURT: Then you better ask him the cor
dition of the building.

Q. What is the condition of the building with
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reference to its finish?

A. Well it isn’t finished; the water closet there
with the door not hung and one plaee with the venti-
lators just lined up, but isn’t finished at all. You
can see it by going down there.

Q Have you noticed these things yourself?

A. Looked at them, yes, sir.-

Q Gome under your personal observation?

A. Yes, sir. 4 . - ¥ - Io

Q You are at present one of the owners of that
builling, are you not?

A. Yes, sir.

(Books admitted in evidence by consent.)

CROSS EXAMINATION.
20

BY MR. CARR; . |

Q Mr. Woodnut, will you turn to your books and
show me on what page or pages you have the char-
ges which go to make up the account or bill dated
October 16th, 1905 rendered by your firm to Mr.
Muckenhirn. "Won’t you look at this bill dated Sal-
em October 16th, 1905 to C. H. Muckenhirn, bought
of Wistar and Woodnut, amounting to $445.27 and 30
say whether this is a bill rendered by your firm to
M. Muckenhirn? Is it?

A. Mr. Wistar’s writing.

Q Now I show you a bill dated October 1905 on
the letter head of Wistar and Woodnut to Charles
H Muckenhirn amounting to $2395.60 and ask you
whether that bill was made out by your firm to Mr.
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Muekenhirn?

A. Yes, sir, made out by Mr. Wistar.

Q. Now I show you a statement dated— or till to
Charles H. Muekenhirn bought of Wistar and Wood-
nut, without date at the top, the first item of which
begins November the 7th, for total of $2044.43 and
ask you whether that is a bill rendered by your fim
to Mr. Muekenhirn?

A. That is Mr. Wistar’s writing.

Q. Well, what is your answer?

A. Yes, sir.

(Bills marked D 1, 2 and 3 for identification.)

Q. Now won’t you kindly turn to your books and
show me where the account is in the bill marked D1
for identification ?

(Witness refers to blotter page 165.)

A. One hundred feet of hard pine scantling.

Q. Is page 165 the beginning of the account under
date of March 22nd?

A. T think so.

Q. And on that page appear the charges for $8-
86, is that right?

A. Yes, sir.

Q. Now your book doesn’t designate what the
purpose is for which it is used, does it?

A. Don’t any, I think.

Q. Now turn to your book under date of March
23rd, items amounting to $17.77, let me see that will
you?

MR. ACTON: What year is that Mr. Carr?

MR. CARR: 1905.

A. 108 feet of hemlock boards.

Q. That appears on the bottom of page 165 of
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the blotter?'

A Of the blotter.

Q Now is there any charge previously in the
bill book for these items ?

A TIdon’t know.

Q Can you tell by reference to exhibit D 1 for
identification whether any of the items charged there-
inappeared originally in your bill book?

A It doesn’t look so because they are smaller
itenrs, but there may be possibly some.

Q I amwilling to accept your impression.

A That might be because of a charge. I don’t
think there is anything on the bill book.

Q Now won’t you show me in your books the
first charge covering the account dated October 13th,
D3 for identification?

MRACTON: What year Mr. Oarr?

MR CARR: October, 1905, that is the date on
the statement.

Q Now show me in your books where this ac-
court first appears, whether in your bill book or in
your blotter?

A. Ttis dated here 18th, charged October 18th.

Q Appearing upon page 107 of your bill book,
doesit?

A T think so.

Q Show me where on page 107 the account rep-
resented by D 3 for identification stops, won’t you
Please, the last, charge on your book? No, on your
MJbook?

A. This bill here do you mean?

& Yes. Show me in this book the last charge
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for items represented in D 3 for identification?

A. 1 Ion’t know as I can tell thfe very last charge.

Q. In D 3 for identification are they grouped for
instance, item 10701 of yellow pine planed?

A. These are all grouped here and carried out
to make that number of feet.

Q. Where does the account in your bill book stop
for the items mentioned in D 3 for identification?

A. Where do they stop?

Q. Yes.

A. Stop on the pages, I guess.

Q. Now turn to where this charge from page 107
of your bill book is transferred to your blotter.

A. October the eighteenth.

Q. Now where is it in the blotter?

A. October the eighteenth is the charge.

Q. Well show it to me, won’t you?

MB'. ACTON: What year, Mr. Carr, 1905?
MR. CARR: Yes, 1905.

Q. It appears on page 286 of the blotter, is that
correct ?

A. Yes, sir.

Q1 And the total amount there is $2395.60?

A. Yes.

Q. Now when that was transferred from the
bill book to the blotter did you regard it as a comr
pleted transaction?

A. No, sir, not at all.

Q. What decides the fact as to when an account—

A. The pages getting filled up I have to start
another account.

Q. Well what makes you transfer it to your blot-
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Q. Who mailed the hills marked for identifica-
tion D 1, 2 and 3, you or Mr. Wistar?

A. I don’t remember now.

Q. Don’t recall. In whose hand writing is D1
for identification? This one?

Mr. Wistar’s writing.

Mr. Wistar’s? D 2?

Mr. Wistar’s writing,

D 3 is whose?

Mr. Wistar’s writing.

Now, Mr. Woodnut, when these goods wee
ordered they were ordered from time to time by M
Joseph Bell and Mr. Samuel Bell, was that it?

A. Most of it was, yes, sir.

Q. And you didn’t take all the orders yourself,
did you?

A. Not all, no, sir.

Q- Some of the orders came by telephone?

A. Not many, most of them came direct.

Q. And what would they do, simply order ©
many thousand feet of lumber or whatever they
wanted ?

A. Order what they wanted.

Q. What would they do, give you a specific arder
to furnish certain supplies?

A. Well they— certain supplies— they came and
ordered the lumber and we sent it down to them

Q. Well what would Mr. Bell say in the first place
that he wanted so much lumber, is that all?

A. Generally give us a memorandum of it, of
what he wanted.

Q. Memorandum in writing?

A. Generally give us a memorandum of what

ororor

he would want.
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o And what would he say, send down to the
Muckenhims so much lumber and state the number
dfeet and the kind? Would that be about it?

A Well yes. I suppose he ordered it as any-
body else ordered lumber.

Q Well how do they generally order lumber i

A Say they want so much lumber and say what
litis they want.

Q Now Samuel Bell didn’t order, did he, until
sonetine in November, 1905?

A T couldn’t say about that. He used to come
|wp sometimes before that.

q. And that is what was done in this case?

A Yes, sir. "o,

¢, Well wasn’t there a time when Joseph Bell or-
! éered lumber and a later time when Samuel Bell
wed to order lumber?

A. Well when Joseph Bell was there Samuel Bell
wsed to come up there.

Q You do remember, as a matter of fact, that
thelumber ordered during the last couple of months
wasordered by Sam Bell, not Joseph Bell?

A Joseph Bell aint been working there for the
last two or three months.

Q And during these last two or three months
SamBell ordered it, didn’t he?

A And sometimes before.

Q But during the last two or three months the
orders came from Samuel Bell, didn’t they?

A. Mostly, but isometimes a boy would come up

hut sometimes too the orders came from Samuel Bell.
Q But you know of none that Joseph ordered
during the last two or three months?
A 1 don’t remember any time.

10
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Q. But during the last two or three months you
know of no order placed by Joseph Bell, do you?

A. 1 don't remember any now.

Q. Now you knew that Mr. Muckenhim was op-
erating a foundry down there, didn’t you?

A. Yes, sir.

Q. And you knew that for a year or more he wes
employing a large number of hands and operating a
brass foundry, didn’t you?

A. Yes, sir.

Q. And you knew that— you knew that he re-
quired in the operation of that plant certain supplies
in the nature of lumber, did you not?

A. Yes, sir.
Q. Sir?
A. Yes, sir.

Q. And you knew, as a matter of fact, that a part
material that y°a were furnishing was being
used in the operation of the plant, didn’t you?

A. Knew it all was.

THE COURT: He means in the operation of the
plant, as distinguished from the erection of the
building.

A. No, in the building.

Q. Didn’t you know, as a matter of fact, that
/umber was required as supplies?

A. 1 don’t know what supplies they would want.

Q. For the making of box trays and sand bins
and some others of that character?

A. Might have been something used in the mak-

ing of bins and made fast.
Q. But didn’t you know as a matter of fact, that
some of this material was being used for patterns”"
A. No, sir, didn’t know he made any wooden pat-
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tars, thought they were all iron patterns.

Q But you didn’t know to what specific uses this
Tunber was being used, did you!

A. Supposed it w;as in the building.

Q Didn’t you reach a time, in your mind, when
you believed the building was completed!

A No, he had been getting lumber right along.

Q Just answer my question!

A No, sir.

Q You hadn’t! Hadn’t you and Mr. Wistar
rendered a bill as for the completed building on Oc-
tober 16th and 19th—hadn’t you!

A October the 19th!

Q Yes!

(Question repeated.)

A T don’t remember. Is the bill there, I don’t
remenber just exactly what it is now!

BY MB. ACTON:

Q Was it for a completed building!
A Not that I know of. I know nothing about
ﬂﬂt Al

BYME. CARR:

Q When you saw this factory in operation for
anumber of months, didn’t you believe that the
factory was completed!

A No, they were working out doors pretty near
part of the time they were working down there.

Q And how late was that!
A Tdon’t remember just now. They were work-

io
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mg all the time, increasing the plant all the tine

Q. And you thought that the plant so being in1
creased from time to time it wasn’t finished, is that]
it!

A. Certainly is wasn’t completed. Mr. MuckenI
him told us he was going to pay us all up when the!
building was completed. He told us-—--

Q. Now I show you-------

(Letter marked D 4 for identification)

Q. Now won’t you turn to your accounts under!

date of December 23rd, turn to your books!

MR. ACTON: What year Mr. Carr!
MB. CARR: 1905.

Q. Now I refer you to the following charges anl
the bill of particulars— 119 feet— these abbreviationsI
here are probably more readable tocyou than to me—I
119 feet of H. P. Sc. amounting to 4.17; 176 feet Yl
P. Sc. 4.40; 307 feet Y. P. boards 8.29; 22 feet hem
plank 62; 28 feet Pld. boards, 1.26; 605 feet Fill
boards 19.97; making a total chargeifor that day !
38.21— and ask you who ordered those items!

A. 1 don’t know who ordered them.

Q. You don’t kno%. Now do you know how
they were used! !

A. In building the building down there, that

all T know.

THE COURT: What date are you speaking oil

MR. CARR: I am speaking now of Decenber;
23rd, 1905.
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Q Now you say you know they were used in the
buildinlgl-( C e
A now they went down there for that purpose

Q How do you know they went down there for
that purpose? -

A. Becausel charged them and I ordered the man
totake them there or I wouldn’t charge it.

Q You know they went down there because you
tdd the man to take them there?

A That is the reason, because I charged it on
thebook and I wouldn’t have charged it.

Q But you didn’t know for what purpose it was
tobe used or you don’t know who ordered it?

A. No, sir.

Q Now I refer you to January 3rd, 1906, 467
feet Y. P. boards, 12.67; 200 feet Fil. boards, 6.61;
and ask you who ordered them ?

A 1 don’t remember. Mr. Bell, I suppose, he
ordered most everything, yes, sir.

Q Do you know?

A. I firmly believe he did.

Q Do you know?

A. I might say I know. I don’t remember that
particular charge.

Q You don’t remember the charge?

A. Not that particular charge, no.

THE COURT: What time was that?

MR. CARR: That is January 3rd, 1906, a total
charge of 10.87.

Q Then you don’t know for what purpose it was
ordered, do you?

A. T have every reason to believe it was to build
the building.

Q But you don’t know, do you?

io

20



72

A. 1 feel that I know as much as any of the lum
her was. I don’t know about any special part o
the lumber; he might have got some lumber for the
frame.

Q. But you don’t know for what purpose it was
ordered, do you? I am speaking now of absolute
knowledge?

A. Might sayI don’t know of anything.

Q. Well T don’t know whether you do or mt
No; but I want you to answer me whether you &
know absolutely for what purpose that lumber was
ordered ?

A. No, for the purpose, no. I supposed it woud
be used for weather boarding the building.

Q. Bo you know for what purpose it was used! j

A. T am pretty sure weather boarding was wsed
for weather boarding the building.

Q. But you don’t know whether it was used a1
all, do you?

A. No, sir.

Q. Now I call your attention to the item 1031/3
feet fil. boards, 4.39, 240 feet Y. pine boards, 648]
and ask you if you know who ordered these two |
items?

A. No, sir, I don’t know sure.

Q. I ask you if you know for what purpose they j
were ordered ?

A. Forbuilding the building is all ! krr~ 'holl,

Q. Well you were not informed of that by amy»
body were you?

A. I don’t remember now.

Q. Well you don’t know of your own knowledge
for what they were actually used, do you?

A. 1 had every reason to believe they were used
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for weather boarding a building.

Q But you don’t know for a fact that they were
soused there?

A I don’t know for sure; I couldn’t swear to it.

Q I ask you to look at your book under date of
January 15th and see whether item of 296 feet Y. P.
boards, 7.99 is charged under that date?

A. Is charged the seventeenth.

Q Seventeenth? io',

A. Seventeenth, yes, sir.

Q Is that the same item that appears on the bill
of particulars under date of the fifteenth?

A Yes, sir, I think so. I will look at the other
book and see— yes, sir, marked on the book the sev-
enteenth.

Q And that is the same item that appears on the
bill of particulars of January 15th, is it not?

A. Yes, sir. 20

Q Now the item of 296 feet Y. P. boards, 7.99; by
whomwas that ordered ?

A By Sam Bell. It is marked on the book.

Q SamBell? Is that entry in your writing ?

A, Mr. Wistar’s writing.

Q Then you don’t know of your own knowledge,
doyou?

A. Only what I see on that hook here.

Q Now for what purpose was it ordered ?

A. 1 don’t know.

Q Now item of January 24th, 224 feet Y. P.
boards 7.84, by whom was that ordered? Do you
know?

.A. No, sir, I don’t remember who ordered it.

Q For what purpose was it ordered?
A I don’t know. ,
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Q. For what purpose was it used?
A. I don’t know.

Q. Now item of 76 feet of hemlock pailing, $1.14
by whom was that orderel?
A. 176 feet of hemlock railing?

Q. Railing is it? Now by whom was that order-

ed?
A. I don’t know.
I0 Q. By whom was it used?
A. Charles H. Muckenhim.
Q. For what purpose was it used?
A. Building his building, I suppose, finishing

up around the building.
Q. Do you know for what purpose it was used!
A. No, sir.
Q. Do you know for what purpose it was a-
dered ?
2Q A. Ordered for building, that is all I know. Qx
ly as it is charged on the books, that is all I know.
Q. 28 feetof H. P. plank $1.28, by whom was that
ordered ?
I don’t know.
For what purpose was it ordered?
I don’t know.
For what purpose was it used?
I don’t know.
128 feet of Y. P. boards, 3.58: by whom was
3 that ordered?
A. T don’t know.
Q. For what purpose was it ordered?
A. I don’t know.
Q
A

Croror

For what purpose was it used?
I don’t know, I suppose it was used in the

building.
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Q February 2nd, 1906, 192 feet of Y. P. boards
538 by whom was that ordered ?

A It isn’t marked here, only charged to Mr.
Muckenhirn. I don’t—

a For what purpose was it ordered?

A. Idon’t know.

Q For what purpose was it used?

A Idon’t know.

Q February 1oth, 80 feet of Y. P. Sc. 2.40: by io
whom was that ordered?

February 1oth?

Yes, sir.

What was the question?

By whom was it ordered-?

I don’t know.

For what purpose was it ordered?

I don’t know: it might be for the partitions;
I don’t know.

Q For what purpose was it used?

A. Idon‘t know. I would say it was for the par-
titions in the water closet, but I don.’t know.

Q Doyou know for what purpose it was used?

A. No, sir.

Q February 16th— 16 feet of Pld. W. P. 8oc by
whom was that ordered?

A. February 16th?

Q No, February 10th— 16 feet— the date is Feb-
ruary 1oth.

A. Bill doesn’t say and I don’t know.

Q For what purpose ordered?

A. Only that the items indicate what they were
used for is the only way I can tell. Weather boards
were used for weatherboarding, I suppose, as that i»
the only thing it could be used for.

POP O PO P
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Do you know for what purpose it was ordered!
I don’t remember now.

Do you know for what purpose it was used!
I don’t remember now.

February 1oth, 107 feet of Fil. boards, 1.6

d'o you know by whom it was ordered ?

A.
Q.

No, sir.
Do you know for what purpose it was used?

A. Only by the item of weatherboarding, it might
be used for partitions. ,

Q. These fil. boards?

A. Yes, sir

Q. Now do you know for what purpose it was or-
dered ?

A. No, sir.

Q. Do you know for what purpose it was used!

A. No, sir.

@Q* Same date, 280 feet Y. P. bevel $9.80, do you
know by whom that was ordered?

Crorororoororo R

No, sir.

Do you know for what purpose it was ordered!
No, sir.

Do you know for what purpose it was used?
No, sir.

Now February 20th, 208 feet W. P. boards—
Do you know by whom that was ordered?
No, sir.

Do you know for what purpose it was ordered?
No, sir.

Do you know for what purpose it was used!
No, sir.

February 2oth, 26 feet H. P. 2x4 Sc—

Two by four scantling?

Yes, 2 x 4, do you know by whom that was
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ordered?

A No, sir.

Q Doyou know for what purpose that was order-
el

A No, sir.

q; Doy ou know for what purpose that was used?

A No, sir.

Q One pound of nails and caps, 15¢ do you know
by whom that was ordered?

A I think that was ordered by Sam Bell by
phone and the boy came and got it, if I remember
right.

Q You think for Sam Bell?

A And he sent a boy for it.

Q Doyou know for what purpose it was ordered ?

A T think it was upon the roof, but I won’t say
Sre.

Q You don’t know. Do you know for what pur-
pose it was used?

A No, sir.

Q March 14th, 347 feet fil. boards 13.19, do you
knowby whom ordered ?

By Samuel Bell, Mr. Wistar* s writing.
That you say because—
He has it written down on the book here, Sam

>

Q
A
Bdl
Q Then you don’t know of your own knowledge?
A No, sir. .
Q Doyou know for what purpose it was ordered ?
A No, sir.
Q Do you know for what purpose used?
A No, sir.

Q Same date, six feet wide Plk. boards, 38c do
yeuknow by whom that was ordered ?

io
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A. No, sir.

Q. Do you know for what purpose ordered?

A. No, sir.

Q. Do you know for what purpose it was used?

A. No, sir.

Q. March 26th, 147 feet hem. sc. 4.70, do ymu
know hy whom that was ordered?

A. No, sir.

Q. Do you know for what purpose it was ordered!

A. No, sir.

Q. Do you know for what purpose used?

A. No, sir.

Q. Same date, 252 plank, I suppose that is feet
isn’t it?

A. 252 feet of hemlock plank.

Q. 252 hemlock plank, $2.87 do you know by
whom ordered?

A. No, sir.

Q. For what purpose ordered?

A. No, sir.

Q. For what purpose used?

A. No, sir.

Q. March 26th, 176 feet of Y. P. hoards, I guess
it is 5.28, do you know by whom that was ordered!

Croror

No, sir.

For what purpose that was ordered?
No, sir.

For what purpose that was used?
No, sir.

April 17th - -

THE COURT: Why not include the rest in

one question.
Q. April 17th, following items, 107 feet fe-
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MR. ACTON: April 20th, that is Mr. Carr.

Q. Mr. Acton says that correct date is April
20th?

A. April 20th,, yes, sir.

Q. Now there are items, 78 feet H. P. Sc. ad
978 hem. and Sc. -31.30, do you know by whom they
were ordered ?

No, sir.

For what purpose ordered?
No, sir.

For what purpose used?
No, sir.

Sir?

No, sir.

io

FPOPFOFOR

Adjourned to 1.30.

20

Afternoon session, 1.30 P. M.

0
RICHARD H. WOODNUT, Resumed.

CROSS EXAMINATION
30
BY MR. CARR:

Q. Now Mr. Woodnut, I call your attention to
the bill of particulars annexed to the declaration in
this case and especially to the items commencing
under date of December 23rd, 1905 down to and in-
cluding the end of the account and I ask you whether
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I toany of these articles you can say by whom they
L , ordered, for what purpose they were ordered
Lfor what purpose they .were used?

I A December the 23rd?

I Q Yes, beginning with December the 23rd, in-
blusive?

I A December the 23rd. You want to know what
ley were used for?

(Question repeated.)

A Well, I am sure they were ordered by Mr.
€l for the Muckenhim foundry building.
IQ. But, do you know, Mr. Woodnut?
I A I am sure they were ordered by Mr. Bell for
theMuckenhim foundry.
j Q Icall your attention to the fact that the ques-
timwhich I now ask you comprehends all the items
which I asked you about and went over specifically
pd to which you responded, as I recall it, that
yudidn't know by whom the materials were order-
led for what purpose they were ordered or for what
papose they were used and I now ask you if you
aeable to say by whom the materials were ordered,
far what purpose they were ordered and for what
paposethey were used, including all materials
shownon the bill of particulars from December 23rd
jindusive to the end of the bill of particulars?

MR ACTON: I object, if court pleases, on the
goud that he has already answered it. It is a
repetition.

MR CARR: The purpose, your Honor, is that
lam not sure whether in checking out one or two

io
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items may be omitted.

(Question admitted.)

A. Do I know what they were used for? 1|
know they were used in the Muckenhim buildinj
but in what particular place, I don't know wht
they were used. I know they were used ia
the building, because they were sent there for thal
purpose, to finish it up.

Q. Now I ask you how you know the items vae
used in the building!

A. I kno wthey were used in the building &
much as I know anything were used in the building]

Q. Now I ask you how you know the articles vee
used in the building.

A. Well some of the boards I saw in the building]
I saw it this noon, them new weather boards tet
were in the building.

Q. Can you identify these weather boards?
A. Yes, sir.

Q. How can you identify them!

A. By the size.

Q.

There is no marks on the boards themselves]
by which they could be identified themselves, ag]
there!

A. No particular marks, no.  Only the widh
of the boards.

Q. Theboards were of the same general character
and size as are sold by other lumber leaders?

A. Not necessarily; there are different widh]
ones.

Q. Well these widths are handled by other lunj
her dealers, are they not!

A. Well perhaps there is.
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I Q Was there anything about these boards by
which you could tell them from some other lumber
told by other dealers?

I A Well some other dealer may have the same
kind

f Q Now, how do you identify these boards which
yousay you saw on the floor?

I A Well, they were the kind of floor that we sold
lim

I Q Butyou can't say that they were the same?

I A Well I felt they were.

I Q Butyou can't say so positively, can you?

I A Couldn't anybody say that.

I Q But you don't definitely know ?

I A Yes I do definitely.

I Q How do you know?

[ A Because I believe that they were our boards.
Iamfirmly sure of it they were our boards.

[ Q Now how are you sure of it?

I A Because I saw the boards and they were the
Isnekind.

I Q Butyou can't say they didn't come from any*
|other dealer, can you ?

I A Can you say they did come from any other
[dedler?

I Q Ganyou?

I A Iean say that they didn't.

I Q Well now is that the most that you can say
[that you think and believe that these boards - -

I A T am sure of it that they didn't come from
[anywheres else than our place.

I Q@ Now how do you know that they didn't come
panany other place ?

I A I would have known now.

10
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Q. Now you say that he ordered almost all hisT
lumber of you ?

A. 1 don't suppose that he got five dollars worth I
from any one else.

Q. But you know that he did buy some hmberI
from some one else?

Q. You don't mean to say that he got lumber]
from some one else, do you?

A. No, can't say that.

Q. How can you say that?

A. Because I recognized the lumber as being
our lumber and I know that he got the lumber from
us and I know that we furnished the very same
lumber.

Q. You didn't see the lumber delivered?

A. Idon't remember.

Q. You jlon’t have any recollection of having!
seen it delivered ?

A. T charged it up on the book and I knowit|
went in. t

Q. You dont have any recollection of having
seen it delivered?

A. 1 know I saw it in part in our yard. I

Q. You have no recollection of having seen it.
delivered in Muckenhim's place, have you?

A. T have no particular recollection of that.

Q. And the situation of your knowledge is that!

3° you saw the lumber leave your place and that you!

saw lumber down there which appears to be o

the same size and general nature?
A. That is the situation of my knowledge. |

didn't see them.
Q. Tell me what the situation is?

A. T can't say just now.



Q Now with reference to these particular
? ¥ w

A My knowledge is on the hooks as tar as my
charging and as far as the entire lumber went there,
Imight have taken it there, yes, sir.

Q And this lumber you didn‘t take there your-
self!

A I don’t know, I might. If I didn’t take it
there myself, I had the man to take it there.

Q Now what is this particular lumber that you
are speaking about?
Well there is 110 feet hard pine scantling.
Under what date?
Twenty-third.
Of what?
December, part of it and part went on the

119 feet and what else?
Well there is 176 yellow pine scantling went
anthe 23rd and 112 feet went on the 28th.

Q Twenty-eighth of December?

A Twenty-eighth of December.

Q Don't seem to be any charged on the bill of
particulars?

A. Well it was all charged up together.

Q Delivered on the 28th and charged on the
23 _

A. It may be on the 23rd; it is marked here
C/12/28.

Q Now how many feet of this lumber did you
seeinthe factory when you went down at noon?

A. What is that?

Q How many feet did you see?

A. Well there is a space twenty-six feet long

>oR o P o >

io

20

30



io

86

and ten feet wide.

Q. And how much went into that? How nuch
lumber would that be?

A. It would take in the neighborhood of ae
hundred feet of flooring, I should say.

Q. You didn't measure the flooring?

A. 1 measured the size of the floor and I saw
the new boards.

Q* Where were these boards?

A. In the Muckenhirn.

Q. What part?

A. I don't know what part. It is all one build
ing to me.

Q. Will you look on this plan and say what
part you saw it in?

A. 1 was on the side next the railroad.

Q. Do you know the room that was formerly the
buffing room?

A. No, I don't know one room from another.

Q. Can you indicate on here where it was?

A. No, sir.

Q. You don't know?

A. T know where it is on the building, but not
on that map.

Q. Can’t you point out on the map where it
was?

A. It goes to the -no, sir, I can't. It is sore
whers along— well T couldn’t tell from that map
where it is.

Q. You can't tell by the map? Now I under-
stood you to say that the building was incomplete,
that is correct isn't it?

A. Yes, sir.

Q. Now you didn't know, of course, what M.
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Muckenhirn's plans were with relation to the com-
petion of the building, did you?

A Well he was in the office one day and said
dfter he got this building completed he was going
tobuild another building clear over to Jones factory.

Q Well with respect to this building of this
plant you don't know what the plans were with
water closets and so forth?

A Only what I saw the plans down there where
they started the water-closets.

Q But you didn't know what Mr. Muckenhim
intended to do nor that he was going to put up any
ater building? !

A He told me that he was going to put up an-
aher building.

Q But you don’t know what he intended to
ptinin the way of finish windows, ventilating and
water-closets, do you?

A No, sir.

Q You don't know what his plans were as to
thoee articles, do you?

A No, sir.

Q And as I understand it all that you observed
sbeing incomplete were the windows, water-closets
andventilators ?

A No, sir, I noticed that the roof wasn't com-
peted wasn't nailed down.

Q And they are the only things you have
noticed?

A NolI don't say they are the only things. I
don't remember everything.

Q And they are the only things yon remember?

A Well there is some rafters that aren’t fast-
and
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Q. That is what you ment when you said thJ
roof was incomplete?

A. No, sir; no, sir.

Q. Now the rafters that are incomplete, as ymu
say, are in this portion of the building, are they nat!

A. 1 don’t know what portion of the building]
Over that floor, the new floor.

Q. Now can you tell from this map?

A. No, sir. If I had the map down to the huld
ing I could tell.

Q. You don‘t know in what portion of the buld-
ing the uncompleted rafters are?

A. Not from thé map; I know down there.

Q. Now the roof, what was the matter with
that?

A. It wasn‘t nailed down. Started to nail dwn
and got half done and quit.

Q. Now do you know how long it would take g
man to finish that?

No, sir.

Have you any idea?

Yes, sir.

What is your idea?

It wouldn’t take so many hours to do it.

A matter of two or three hours?

I don‘t know as it would take him that lag1
I thlnk I could nail it in less time than that if I|
should go at it very spry.

Q. Now the ventilators, what did yoii say wag
wrong with them?

A. The ventilators'— one ventilator I don’t think
is completed, but I don’t know what is the mmatter
with it though.

Q. How do you know the one ventilator isn

-POPrPOoPrOr
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A. Well T heard it given in court here and I
looked at it to-day, but didn’t examine.

Q Now what did you see that was wrong with
it yourself?

A. Tamnot a particular judge about it. I didn”t
goup on the roof and examine it.

Q Now you said it was incomplete. Now won’t
you say in what respect it was incomplete, as for
asyou know ?

A. Idon’t know as I remember exactly.

Q Then you don’t know what was wrong with
the ventilator of your own knowlelge?

A. I don’t remember now.

Q Now what was wrong with the window ?

A. Which window?

Q I don’t know; the one you spoke about?

A. I don’t know, only I understand they weren’t
cased up.

Q Do you know this from your own observation?

A. T saw it to-day and it hadn’t been finished
and had no casings.

Q On how many windows?

A. Idon’t know. I didn’t examine them. There
is a good many windows there.

Q Did you examine all of them?

A. No, sir, but I went around the building. I
didn’t examine all of them.

Q And the casings were missing on a good many
of the windows ?

A good many of the windows.

How many would you say?

I didn’t keep track of the count of them.

On some of them? Now the casings is what?

ol ol
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A. Generally only on the inside of the window.

Q. Something like that strip of wood?

A. On a building of that kind it would be plainer
than that.

Q. It occupies the same position?

A. I’'m not a judge of that kind.

Q. That casing would be a wooden strip occupy-
ing this position in regard to a window, would it?

A. I’'m not very well posted on window frames,
only on lumber.

Q. Don’t you know what the casings are?

A. I know what casings are.

Q. What do you mean that the casing ought tobe
on the window ?-

A. The windows generally have casings on.

Q. That is absolutely necessary to complete a
building, is it, a foundry building ?

They might stick a nail in back of the window

to hold it, or something of that kind.

RE-DIRECT EXAMINATION.
BY MR. ACTON:

Q. Mr. Woodnut, did Mr. Muckenhim ever tell
you that he had completed his building?

A. No, sir.

Q. When this lumber left your yard do you know
the destination for which it was intended?

A. Destination, yes, sir.

Q. Where was it?

A. Mr. Muckenhim’s foundry.

Q. Did you ever take any down yourself?
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Yes, sir.
More than once?
Well I think I have more than once, yes, sir.
Ha®that ever been paid for?
No, sir.
Is that included in this bill ?
Yes, sir.
Who carted most of it down there?
Our man, driver. io
What is his name?
Albert Giles, the most of it.
Would Mr. Bell in the telephone messages
tell you where to send it ?

A. Said down to the foundry. That was very
seldom mostly he came himself.

Q Now do you know the use that blistered boards
are to be put?

A. Weatherboarding. 20

OPOPOPOPrQOPOX>

MR CARR: If your Honor please®, it is a part
ofthedirect examination; it is nothing that I brought
aut.

THE COURT: Well, if it is something that has #
been overlooked, I will allow it.

Q Mr. Woodnut, do you know whether or not
at the time those bills were sent that they were sent 3°
for a completed transaction?

MR CARR: I object because the bills are not in
evidence.

THE COURT: Did you ask him if he didn’t send
the bills for a completed building?
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MR. ACTON: You asked him that.

Q. Were those bills sent as bills for a completed
building?

A. T couldn’t say about that, I didn’t send them

Q. Well, did you know about that, that the build-
ing was completed at this time?

A. No.

io Q. Did you ever send a bill to Mr. Muckenhira

for any completed building?

A. Never remember it. Well— no, I didn’t remem+
ber it.

Q. Did Mr. Muckenhim ever tell you what he
wanted this lumber for?

A. For to build a foundry and machine shop ad
brass plant.

2Q0 MR CARR: Now I ask to strike that out. It
isn’t responsive.

Q. Did he tell you?

A. 1 don’t remember everything he said.

Q. Do you remember Mr. Muckenhirn ever san-
ing anything to you about what he wanted this
ber for. Now that can be answered yes or no.

MR. CARR: 1 object; this is a part of the nain
case of the plaintiff.
3° THE COURT: Yes, it ought to have been pro-

duced then, of course.

*
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CLAYTON WISTAR, Sworn.
DIRECT EXAMINATION.
»y MR ACTON:

Mr. Wistar, where do you live?
I live in Salem, New Jersey.
What is your business?
Lumber business.
Whereabouts?
On Market street, Sixty eight Market Street,
Salem, New Jersey.
Q With whom?
A. With R. H. Woodnut.
Q. Under what firm name?
A. Wistar and Woodnut.
Q How long have you been in business?
A. We have been in business twenty one years.
Q
A
Q
£ag

PO PO PO

Do you know Charles H. Muckenhim?

I do. I think I do.

What business was he— has he been in— en-
ed in until recently?
In the—in a foundry business.
Where?
On Fifth street, Salem New Jersey.
What kind of a foundry?
A brass foundry.
Did your firm of Wistar and Woodnut fur-
nish any lumber for that foundry?

A Yes.

Q Will you look over the schedule annexed to
thedeclaration in this case and state whether or not
the lumber mentioned in that declaration or sched-

OO PO P>
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ule was furnished by your firm to Charles H. Mude
enhim ?

A. Yes; this was* furnished there, all of it.

Q.- For what purpose?

A. For erecting a building, a brass plant.

Q. Upon whose order?

A- Well, it was ordered by Mr. Bell, Mr. Joseph
Bell in the first start and continued on by Mr Sanuel
Bell.

Q. Did you ever have any conversation with Mt
Muckenhim with reference to that material?

A. Yes we—he was often in our office talking
about this building there and talking about his build-
ing this building and enlarging it from time to time.
He told us that when he got this completed and paid
for he expected to build a larger one; that when he
was done this he expected to build more.

o* h'e>or ¢id he not ever admit to you re-
ceiving any of this lumber?

A. No; they never quibbled over the bill in any
way.

Q. Did he ever have any talks with you in which
he admitted receiving these lumbers you sent hin?

(Objected to as leading.)

Q. What conversations have you had with M.
Muckenhim, if any, relative to the lumber you wore
furnishing him?

A. Well in regard to the lumber we were furnish-
ing him and in asking him he said he always was
satisfied.

(Objected to, “ that he was satisfied.” Ordered
stricken out.)
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Q Did you send him bills from time to time?

A. Yes, sir.

Q For partial payments— demanding partial
payments ? .

A. Well T don’t understand what you mean by
partial payments. We sent him bills from time to
time, not any completed bills.

Q Were these bills that you sent him from time
to time, did they embody the items in this declara-
tion?

A. They did.

Q Now you said something about not being com-
pleted bills, what have you to say in explanation of
that?

A. Well we couldn’t never, he was always order-
ing, if we sent him a bill one day he would be order-
ing that same day and therefore needing more lum-
ber all the time or using more lumber, in fact, I
nean to say.

Q Now how did you come to furnish Mr. Muck-
enhim with this lumber in the first place?

A. Well, he came and talked with us about the
building what he was going to do down there, what
be was going to put up.

Q What did he say?

A, Well I suppose-——---

(Objected to what he supposed.)

Q State what he said ?

A, The first conversation we had with him was
about buying the lot and he finally bought the lot
and afterwards went on, in fact before he got his
deed he went to building on the lot.

Io
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Q. Did he or did he not ask yon to furnish the
lumber for that building?

A. Yes, he did.

Q. Now in consequence of that request, what did
you do?

A. We furnished the lumber for him as we were
instructed by those employed under him.

MR. CARR: I object to the statement, “ of those
employed under him.”

THE COURT: Strike out that and just state who
gave the order.

Q. Who gave you he order for this lumber in
that first place?
Mr. Joseph Bell on the start.
Was that before Mr. Muckenhirn------
Before Mr. Muckenhirn?
Yes.
He wasn’t working for Mr. Muckenhirn.
Do you know whether or not Mr. Muckenhirn
— d1d Mr. Muckenhirn ever say anything to yon
about his relation with Joseph Bell there, Who was
building his plant?

A. Welll couldn’t say that, I— he said he wanted
the lumber; I couldn’t say.

Q. Did he say who would get it— who to deliver
it to?

A. Yes, I should say that he said Joseph Bell wes
going to build the building; I should say that.

Q. Did you ever see him and Joseph Bell togeth-
er?

A. Well, I don’t know that I have without I have
been down there at the factory and seen them togeth-

OFO rOoX
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not go to the factory from time to
it was in course of erection?

| yvou at any of these times see Mr. Mucken-
d Mr. Bell there together?

he wasn’t much down

y of the articles to that

as leading. Question allowed.)
is bill of items, can you identify any
delivered there!?

[ couldn’t. I could identify articles that
mnd took account of for him. I could
es 1 went down and took account of.

iad to keep very close run of them and

» qualified to say what articles were in

furnished down there.

was the man who was working for you

Giles.
eceived these orders?
nes Harry would receive them, my
sometimes I would. Who was there
them.
hat way were those orders received?
Why the larger orders were brought there
nded right to us by Mr. Joseph Bell.
And the other orders?
The other orders were from time to time
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phoned or they would send np a boy from the facl
tory.

Q- Now upon receipt of those orders what woddl
you do?

A. W'e would put them on the wagon and sadI
them down there.

Q. Did you ever help load any of these aders!I

A. Yes, IVe helped load a great number of thaml

Q. What instruction would you give your carter!!
if any?

A. To take them down there to Mr. Muckenhim’sl
factory.

Q. Do you know in truth and in fact whetherl
those orders were delivered there of your own know1
ledge?

A. T am satisfied they were delivered there.

Q. Have you seen in that building any of tel
lumber which you recognize as coming from yorj
place of business ?

A. Yes, sir.

(Objected to as leading. Question allowed.)

Q. What lumber have you seen in that building!
which you have been able to recognize as coringl
from your firm ?

A. Well, I was down there from time to time adI
I knew pretty much all the lumber that went downI
there and knew it came from us. I am satisfied thatI
all came from us in a part of that building; of any!
size, of any length I can identify by going down tol
the building. I know where they went and all abait 1
it except may be it might be small items, because 11
mean the larger buildings.

Q. Turning to the schedule I ask you, Mr. "Wistr,

if the articles mentioned in this schedule have bemn



ﬂ.] fur? .
A, In this schedule?

Ves. the articles?

No. sir, except the credits as on the bill.

There has been a thousand dollars?

A thousand dollars.

How much is due and owing to you on this

\. Four thousand seventeen dollars and fifty- 10

e cents.
BY THE COURT:

Interest from when?
No interest.
You mean you waive interestl
No, there is no interest.
(. From what date, when was the last material &
furnished ?
A. April the eleventh.

BY MR. ACTON:

Q. Twentieth, isn’t it?
A. Yes, twentieth.
. When was the credit of a thousand dollars
Jaid on this bill?
A, February nineteenth.
.. What year?
A, Nineteen six.
By whom was that paid?
That was paid by Mr. Muckenhirn.
Now do you know, Mr. Wistar, whether or not

!
A.
0

).

Whe

;-11 this credit was paid that bills for goods order-
“lhad been renderd up to the time of that credit?

1
[0
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Q. Did that settle your claim at that time?

A. No, sir; this is in part payment.

Q. Now will you look at your account fromDel
cember the 23rd, 19061

A. 1905 you mean?

Q- 1905, I should say— do you reconize any duf]
ges after that date?

A. Well I should have to have the blotter, I ges]
I made that. That is November or December last, 1

Q. December?

A. These two charges seem to be in my partner’s
handwriting.

Well now, go on to the next charge?
What is the next date?

January 3rd.

That is in Mr. Woodnut’s handwriting toa I
Well what is the charge that you find there! I
I find 467 feet of yellow pine boards 1261
To whom is that charged?

. Charles H. Muckenhirn— and 200 feet of filid
tered boards 6.60.

Q. Do you know where they were used?

A. They were used down at the factory.

Q. How do you know that, Mr. Wistar?

A. I knew all this lumber that we furnished ws
delivered down there in erection and completion m
the foundry.

Q. Do you see any subsequent charges in yar
own handwriting that you identify ?

A. I find one on the fifteenth.

Q. What is that?

>orOrOro
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A That was for 267 foot of filistered boards, 9.35.

ly THE COURT.

I Q What is the date of that?
I A January 15th.

FYMR. ACTON:
io

I Q Doyou know what was done with it?
I A Sent down to the factory.
I Q Do you know where it was used?
[ A It was used in erecting and completing the
(factary, that is all T know about it.
[ Q To whom is it charged?
I A Charles H. Muckenhim; ordered by Samuel
bell.
I Q So marked in your book? 2Q
I A Yes. sir.
I Q It was ordered by Samuel Bell for Charles H.
IMuckenhim?
I A Yes, sir.
I Q Do you see any subsequent charges in your
[handwriting ?

| A I see charge in Mr. Woodnut’s handwriting
ipto March 14th.

Q Well, to whom are they charged?

A Charles H. Muckenhirn. I have one on March 30
|ythin my handwriting, 147 feet of filistered boards.

BYTHE COURT:

Q What is the item?
A 347 feet of filistered boards.
I Q What is the date?
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A. March 14th.
BY MR. ACTON:

Q. Now to whom is that cahrged?

A. C. H. Muckenhirn.

Q- Do you know where those boards were wsat
A. Yes, sir. They were used at the factory. Tk

Io were ordered by Samuel Bell. J

Q. See any other?

A. The 17th seems to be in Mr. Woodnut’s had-
writing.

Mr- Wistar, do you know whether a

not that building is completed?

A. Yes, I know.

Q. What?

A. No.

2Q Q. In what respect?

36

A. Well the windows have never been cased a-
ound m the whole building except the office. The
o ce is the only part of the building that has got
any casing around the building in the whole of the
large1 any additions or any part of the building.

Q. What else?

A. The roof hasn’t been tacked down properly.
Hasn t been nailed down as it should be when it is
completed.

Q. What else?

A. Well, there is. a ventilator there, I think it
is in this buffing room, that is just boards nailed over
the top of it. It is a hole cut in and just boarded
over and never been any skylights or anything put
in it.

Q. What else?
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A There is a window in the watercloset, in the
sont watercloset that has never been put in. The
window is there to go in, but never has been put in.

). What else?

A, The casings around the ventilators have nev-
or been put in or strips, as I should say.

Q. Notice anything about the waterclosets?

A, Yes, sir, there is a place there to be water-
dosets that has drains laid under 1t but there is no
aterclosets there. It has nmever been put in. The
door has never been hung and the watercloset — —

(). What about the buffing room?

A. The buffing room is—there is extra stays there
they ought to be bolted fast, but they have never been
put on.

Places made there for the bolts?

Places made there for the bolts.

And the bolts never put in?

No.

Who is the present owner of this building?
Wistar and Woodnut.

You bought it how?

Bought it at the sale of the Trustee in Bank-
ruptey.

Q. Was it sold in portions?

i

).
A,
).
A.
).
A,

(Objected to. Question withdrawn.)

CROSS EXAMINATION.
BY MR. CARR:

Q. Now, Mr. Wistar, I understood you to say
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that Wistar and Woodnut furnished all the hurberl
Jrt went into the Muckenhim pkfnt, was that G

thtog. T° the b“ t °f m>" b6lief we every.

n8o, " at to tbe best of yow knowledge and e
hef, lumber tbat wmb down there wasf,J
mshed by Wistar and Woodnut, was it notf

wat'nY *11 h Welllf [*'t Bay everthn% becausel
wasn t down there all the time to see it, but I sayal
the lumber, but if there was any lumber there it was]
very immaterial to the plant. I know from thebill. 1
and we were furnishing all the time.

Q. So that you are satisfied that you furnished
practically all the lumber that went down there}

A. Yus, sir.

Q. You were present at the sale by the Trustee in

.Bankruptcy of the plant, were you not, Mr. Wistar! I
A. Yes, sir.
Q. And were a bidder at that sale, were you mit? I
Al 1 wasn’t myself.
Q. You were present at the sale however!
A. Yes, sir.

Q. You went through the plant, did you not, and
examined it at the time?

A. Yes, sir.

y°u observe there wooden trays under the
latlres- wooden boxes or trays setting on the flor
under the lathes ?

A. I don’t know as I noticed any trays.
Q Sir?

A. I don’t know as I noticed any trays.

(Objected to as not cross examination.)
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MR CARR: That is very important. This wit-
ness has testified so far that this became a part of
thereal estate; now I have a right to find out wheth-
er some of it didn’t become a part of the personal
estate.

THE COURT: Has this witness said anything
about what was in the building ?

MR CARR: Said that this lumber was all fur-
nished for the erection and construction of the build-

mg?
THE WITNESS: Of the plant I said.

THE COURT: Well you may ask him how it was
used, of course.

Now how was this lumber used, Mr. Wistar?
How was it used?
Yes, for what purpose?
To build the plant.
All of it used for the building of the plant?
I should say the plant consisted of all that was
necessary so to run a foundry of that kind.

Q And by a plant you would mean then the work
benches, tables, trays, sand boxes-------

PO PO PO

(Objected to as incompetent. Objection over-

ruled.)

Q Now by plant do you mean the movable boxes,
tod stands, trays and sand boxes and patterns— is
that, in your judgment, a part of the plant?

A T don’t know anything about those parts of

10
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30
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the plant. I donH know whether there is any luxber
nsed for it.

Q. Now what do you mean by the word plant?

A. I mean the building and the construction huilt
down there.

Q. And the moveable things inside of the build-
ing?

A. No, I mean what was fast to the building.

Io Q Exactly, so that when you .say that all of it
went into the plant you mean that all of it went into
the permanent building, do you not?

A. 1T said as far as I know. I don’t know any-
thing about What they used in any of their trays a
those things. I don’t know anything about that.

Q. Now isn’t it a fact that a considerable part of
this lumber purchased and, especially within the
four months proceeding the filing of the lien, went

2Q for use in the operation of this factory as distinguish-
ed from its erection or construction?

A. No, I shouldn’t think it would.

Q. Do you say that no part of this material went
into the operation, as distinguished from the erection
of the plant?

A. T should think in four months from the
time they commenced to build if they used the lum
ber or the quantity of lumber they had, it was in ex
tending the plant, in some shape or other.

Q. But then you have no exact knowledge as to
whether the materials furnished within four or five
months preceeding the filing of the lien by you, were
furnished for the erection of the building or were
furnished in connection with the operation of the
building, have you?

A. Yes, I have.
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Q You have exact knowledge? Now having that
exact knowledge what proportion, if any, was used
inthe erection and what proportion, if any, was used
inthe operation?

A. T don’t know anything about proportion. I
know the lumber we furnished last was furnished to
enlarge the plant.

Q To enlarge the plant?

A. Yes, sir.

Q And that meant the addition to the buffing
room did it not?

A. Yes, sir, in part.

Q And that addition to the buffing room consis-
tedin increasing the walls and the floor space of the
buffing room, did it not?

A. Yes, sir.

Q So that the buffing room after the alteration
would occupy more room than it did before?

A. Yes extend, would occupy more room, of
ocourse.

Q But as toithose items from December 14th,
inclusive, down, you have no exact knowledge as to
which of the mwere used in connection with the erec-
tion of the building and which of them were used in
connection with the operation, have you?

A. Since when did you say?

Q December 14th, 1905.

A. Yes, I know of some that has been used in the
erection of the building and some were used making
partitions in the building.

Q Some were used for making partitions in that
building and some were not used for that purpose
were there?

A. T wouldn’t say that all of it;

io

20



io

20

30

108

Q. And as to some of it at least you can’t say for
what it was used?
A. 1 know it was used down there in the plant ar
finishing up the plant.
Q. Now how can you say that it went into the
permanent building, in with the finishing up of the
plant?

A. I know from a conversation I had.
Q. Conversation with whom?

A. Mr. Bell.

Q. In the presence of Mr. Muckenhim?
A. No, sir.

Q.

Then you can’t say?

MR. ACTON: I don’t know about that, your
Honor. He was there as Muckenhim’s agent.

THE COURT: He is not required' to answer hm

Q. Do you know that all of the materials that
were sent down there from December 14th indusive
to the end of your account Were used as a part of the
erection of the building?

A. I have a reason to believe they were used in
the construction and finishing up of the building.

Q. And have you any reason to believe that m
part were used in the making of work benches ad
trays?

A. T have no reason to believe any other way.

Q. Now when you were down there you observed
various wooden boxes and you observed sand baxes
at the time of the sale?

A. No, I didn’t follow the sale around at all.

Q. Did you observe any moveable things nede
out of lumber on that day?
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A. No, I didn’t.

Q You didn’t observe anything of that kind?

A. No, sir.

Q Now won’t you tell me how you are able to
say that all of these articles were ordered for the
permanent structure?

A. Well you won’t let me. I.wanted to tell you
how it was done. I went down there and seen and
wes told where it went.

Q All of the articles?

A. Not all of the articles but the main part of it.

Q Noyour knowledge is from having gone down
there and seeing the articles that had been placed
inthe building?

A, That is the major part.

Q Then as to the minor part?

A. I couldn’t say about the minor part.

Q Then as to the minor part you unable to state
of your own knowledge that they went into the build-
ing, that is true is it not?

A Tcouldn’t say how much, but my belief is that
they all went there for the construction of the build-
ing,

Q But your own knowledge is only as to the ma-
jorpart and that because you had seen it in the build
mg?

A Yes, I had seen it in the building and knew
thelumber when I seen it.

Q But aside from what you learned from in-
spection of the building there remained a portion
which wasn’t accounted for in that way, was it not?

A. I don’t know as there was.

Q Doyou mean to say it was pointed out to you
where every item in your account went in the build-

io
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mg?

A. No I 'don’t know as anybody working there
could say that. The man who done the work I don't
believe could tell exactly where it went.

Q. And you didn’t know exactly where it went
either did you?

A. 1 say no man could say exactly where a piece
of lumber went. I was satisfied that it went there
in the building and construction.

Q. Now the most of these orders came, as I
derstand it, from Samuel Bell— from Joseph Bel
and later from Samuel Bell, that is correct, isn’tit?

A. Yes, sir.

Q. And your personal knowledge of the itens,
does it extend further than the items which you have
written in the book?

A. 1 am satisfied that they all went there.

Q* What I mean to say is that the items written
by your partner represent the orders that came to
him, isn’t that true?

A. Not exactly; I might have taken the order
and he might have taken it down.

Q. But does your personal knowledge extend
beyond the entries made by you?

A. Yes, I am satisfied that it all went there.

Q. What I mean to say is this, when the orders
were received by Wistar and Woodnut from either
of the Messrs. Bell the order was taken by either
yourself or your partner, was it not?

A. Yes, sir.

Q. And if your partner took it he would write it
in the book, wouldn’t he?

A. Not exactly.

Q. What would he do with the order?
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A He would note the order down and whichever
todk the order out would put it on the books.

Q Who had particular charge of the book en-
tries?

A Didn’t belong to either one particularly.

Q Now I understand that you have made from
December the 14th to the present time but two en-
tdes in the books, namely, entry of January 1s5th
and that of April the 14th, that is correct is it not?

A. Idon’t know. I didn’t locate and get down
althebills, I don’t know who ordered— 17th—1I did-
nt notice who put that in there. I guess that is
oorrect.

Q Now won’t you turn to the account— turn to
thebill of particulars under date of December 23 sev-
erd items consisting of a total of 38.71 and say whe-
theryou or your partner received the order for that?

A Well my partner—1 received the order—I
couldn't tell you that.

You don’t know?

One or the other of us received it.

You don’t know who gave that order do you?
I believe Mr. Samuel Bell gave it.

I asked you whether you know ?

I should say Samuel Bell gave it.

Do you know?

He gave all the orders. I don’t see why I
should know.

Q Do you know whether he gave that order or
mt?

A. Thave reason to believe he gave it.

Q Have you any clear recollection of that order
itself?

A T have no recollection of that order, hut I

POPO PO PO
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know lie is the man who ordered the stuff.

Q. Now do yon know for what specific pupose
it was ordered?

A. No, I don’t know, I don’t know as I do but
still with the exception it is— it was used in the car
struction of the building.

Q. Just a moment. Now do you know for what
purpose this material was used?

A. Which material?

Q. Mentioned in the last item of 38.71 that is the
total of the charges for December 23rd?

A. Well it was used in the construction of the
plant down there.

Q. How do you know?

A. Well I know just as much about that as any
other part of the bill, that is what it is all used fo

Q. Did you see this used?

A. Didn’t see any of it used.

Q. Well I ask you whether you saw this used!

A. Tt is used in the construction and building the
plant; that is what they were doing down there.

Q. Did you see this used?

A. Don’t know as I did.

Q. Now I call your attention to the item under
date of January 3rd, amounting to— I call your a-
tention to items of January 3rd consisting of 1261
and 6.60 and ask you whether the order was received
by you or by your partner?

A. T couldn’t say and if he received it he charged
it.

Q. And you don’t know by whom the order was
given?

A. Samuel Bell always gave the orders except
where he sent a boy up there.
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Have you any independent recollection of this
separate one, only I know that
have you any independent recollection
ods were ordered for?

re ordered for the erection of the

vhen the order was placed?
stated from the first to

v for what purpose they were
the erection of the plant and equipping
u don’t know that of your own know-

Vistar?

ve anything else.

but do you know—did you see the mater-

ir, didn’t see it used.
have you any independent recollection of
s under date of January 15th consisting
» of 4.39 and another charge of 6.48—is
ird charge there—no—have any independ-
tion of who received the order for that?
ho received the order?

order is marked as received from Samuel

1 you believe Samuel Bell placed the order
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A. I know ho did.

Q. All right now for what purpose did M. Bdl
say the goods were to be used?

A. He didn’t say.

Q. Didn’t say? Now do you know for what pr1
pose they were used, of your own knowledge?

A. Used in building the building.

Q. Do you know that of your own knowledge?

A. I know that is what they were doing. ThatisI
the only thing I can tell.

Q. But of your own knowledge do you knowthat
the goods were used in this building?

A. Don’t suppose they were used in any dher
building thereby I believe they were used there.

Q. Do you know of your own knowledge tha
they were used in the building?
Yes, they were used in the building.
Do you know that of your own knowledge? 1
Yes.
Did you see them used?
I didn’t see them used, but I know they vae
sent there.

Q. Now how do you know that they were sowsad

A. So used?

Q. So used, that is, used in the building?

A. I don’t think that is much of a question.

Q. I didn’t expect you to admire my questios?
Mr. Wistar, won’t you answer them though?

A. T only know they were sent there and that id
all T know.

Q. But how do you know that fact?

A. "Well I sent it there and J have every reasas

to believe-——--- ]
Q. Isn’tittrue that you merely believe and ddi |

o> o
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what I know.

Here is a witness who says that he
used in the building..

ok the lumber there and expected it to be

he next charge here 296 feet of yellow
s and 267 feet of fil. boards — —
date is that?
is dated, I think, January 15th.
| that is the same one we had.
6 feet of Y. P. boards 7.89, is your answet
to that?
A, Yes, sir; it was ordered by Samuel Bell as
narked on the books. I am satisfied it went there
] es else,
. Mr. Wistar, taking all the items of this

ount from January 15th exclusive to the end of
) can you say by whom the order was

Vell I have told you several times these or-
» given to us by Samuel Bell or else sent up

ya 'f.'--_\ from the factory by Samuel Bell.
2 Nor [ ask you of each of these items whether
Tou know of your own personal knowledge by whom

the order was placed?

A Well I should say by Samuel Bell, because he
ldn't give any large quantity of lumber without he
2301 fame up t" t} e yard to see about or sent over the
Phone and the only thing they sent by a boy was
ot mething of no large amount. Wherever there was
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a large order Mr. Bell attended to himself.

Q. And Mr. Bell would simply ask for so nay
boards or what he wanted, would he not?

A. Just what he wanted.

Q. And he would make no statement as to tte
purpose for which it was to be used?

A. Just send it down to the factory.

Q. Now you don’t know what use was actually
made of that lumber do you, that is, of your om
knowledge?

A. I have told you that several times. In e
erection of that factory or the completion of it. I
wouldn’t buy that quantity of lumber for anything!
else.

Q. And your reason for stating that is that ym
believed the lumber would be used for that papose
is that right?

A. 1 say because I believe it was used for tha
purpose.

Q. But not because you have seen it used, isnt
that true?

A. T have seen the lumber down there and they
built the factory and completed it.

Q. Now what I want to really get at, Mr. WistarJ
is this. You can’t tell, can you, whether all of this
lumber was used in building the factory or whether!
some of it was used in the making of boxes al
work benches or of tables, you can’t tell that, caa
you?

A. T know it was sent down to the factory for thj
use of the factory, in the building and completion]
of the factory. ,

Q. What they wanted to make down there, isnj
that it?
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A You want me to say what they built every-
thing of down there, because nobody under Heavens
oould do that.

Q All I want you to say is whether or not you
cntell that all of this material went into the per-
manent building or whether some of it was used for
other purposes, that is all I want to know.

A That is the same question you have asked me
iseveral times.

Q Yes, but I havn’t got an answer to it.

A T told you I believed it went down there to
build and erect the factory.

(Question repeated.)

A T couldn’t say.

Q Mr. Wistar, I show you exhibit D 4 for identi-
fication and ask you whether you wrote that letter?

A Yes, sir, I did.

Q Ishowyou exhibits D 1, 2 and 3 for identifica-
tion and ask you whether these statements are in
your writing?

A Yes, sir.

Q Now won’t you read aloud exhibit D 4i

A Won’t I what?

Q Read it out, won’t you please? Read it out
sothe jury can hear it?

A “Werender you a lumber account. Long bill
is for lumber used inside factory extending around
alongrailroad, engine room and buildings for mould-
ingsand. Short one is for moulding building next
to creek, built in August. Will render you a bill
forlast building later. Hoping this will be satisfac-
tory to you, we are, Yours respectfully.”

Q Now what is the date of that letter?

A. October 20th.

io
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Q. October 20th. Now is the long bill referedto
therein exhibit D 1, is this the long bill?

A. T don’t understand what you mean.

Q. In your letter you say the long bill is forhni
her used inside the factory extending out alongite
railroad, engine room and buildings for nmouldm
sand. I say is exhibit D 1, this paper here, whtis
referred to as the long bill ?

A. I don’t know what that there bill is.

Q. Look at that here. Can you tell Mr. Wistaria

A. 1 suppose that is the first bill referred ta

Q. Now the short bill referred to in your letea
exhibit D 4 is this the bill dated October 1gth ad
being exhibit D 3 for identification, is it not?

A. Yes, sir.

Q. Now the short bill your letter says is for ta
moulding building next to the creek and built ii
August, now won’t you refer to the diagram andinf
dicate which building you mean by the noddng
building?

A. Tt is the foundry, I suppose.

Q. That is, the large foundry building?

A. Yes, sir.
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oot through with the building.”’

"0, Iam not asking you about that. Then exhibit
D jb for identification is a bill for the extension of the
nachine shop, isn’t it? Being this building here in
e centre? Could you tell better if you saw a pic-
ture of the plant ?

A. That is the moulding room. This is the bill
for the building in here.

). That is, it is for the building connecting the
fundry building with the original machine shop,
is it not?

A. Yes, sir. 3

(). And that was the bill that you were to senc
when they got through with the building, was it not?

A. Ttold him I would send him that bill, but they
came to us and wanted this bill and that is the rea-
son [ delivered it. I don’t know as it was through
at that time,

(). But that is the bill which you said you would
send when the last building between the two, when
they got through?

A. They came and requested that bill. We didn’t
end it to them, take it to them. They came and re-
juested it at some certain time.

Q. Now do you remember having an interview

A. November?
with Mr. Muckenhirn about November 15th, 19057

Q. Yes.

4. Tdon’t know, I had so many interviews with
mim, I don’t know.

Q. Do you remember on that day Mr. Muckenhirn
gave you a promissory note for fifteen hundred dol-
larg?

A, Tdon’t think I was in the office at the time.
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Q. Don’t recall it?

A. No, sir. I think lie gave that note to my part]
ner. I don’t think I was in the office.

Q. I show you the note itself?

A. I know the note is there, but I didn’t takeit]
Q. It wasn’t handed to you.?

A. No, sir.

Q. Are you sure of that?

A. Yes, sir.

Q.

Were you in the office with your partner m
November 15th, when this note was discussed?

A. No, sir.

Q. Did you have any talk with Mr. Muckenhim!
about the fifteen hundred dollar note?

A. No, sir. I told my partner I didn’t want to
take any notes and when I came back to the dfie
and found he had taken that note I didn’t likeit 1

(Objected to. Ordered stricken out.)

Q. About November 15th, 1905 didn’t Mr. Mixk]
enhim tell you that the plant was completed ad
that thereafter such material as was ordered waid
be for miscellaneous purposes ?

A. No, sir, Mr. Muckenhim never told us tha
from the first start because he never offered to pay
for the bill and that is the reason he didn’t sayit]

Q. Didn’t he tell you sometime in November?

A. Never did tell us anything of the kind.

Q. Now just wait. Didn’t he tell you sometime
in November 1905 that from that time forward the
material ordered would be used for miscellaneous
purposes?

A. No, sir, he never spoke a word of that kinfl
in our office while I was there.

Q. Did you hear him state it to your partner in
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your presence?

A. No, sir, I didn’t hear him state it to my part-
ne, but he didn’t state while I was in the office that
I know of.

Q Do you recall that Mr. Muckenhim asked you
tosend separate bills for the lumber that he didn’t
want to wait so long for the bills?

A No, I don’t know as I do. I remember his ask-
ingfor the bill and I think that is the reason we sent
that bill.

Q Don’t you recall Mr. Muckenhim asking you
for a separate bill for the transactions later than
November 15th?

A. No, sir, he never--------—--—-

Q Can you say positively that he did not?

A. Henever did in my presence.

Q Don’t you recall that after you had rendered
the bill exhibit D 2 that Mr. Muckenhim asked you
for the rest of the bills and that you then requested
exhibit D 2 then consisting of one sheet to be handed
back to you and that you pasted a separate sheet to
it and added the additional charges after that date?
Doyou recall that ?

A. Mr. Muckenhim I don’t think he ever asked
for a bill. He never came to our office unless we
asked him to come there. We asked him to come
there because we wanted a settlement with him and
hestayed away. He never was in the office hardly.

Q Never mind that. Do you recall what I have
said?

A. Mr. Muckenhim never asked for any bills.

Q And you don’t recall what I have stated?

A. No, sir.

Q During the time these mechanics lien claims

io
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were running or rather during the time the hlls
were running Mr. Muckenhim was operating a fa
torry plant, was he not?

A. Was he operating the plant?

- Q. He was running a factory down there wasnt
e?

A. Yes.

Q. And during all this time he was employing a
considerable number of hands, was he not?

I couldn’t say what he was employing.
But you knew there was a factory down there!
He told us he was.
But you were down there and saw it?
I saw it, yes.
The thing was in operation all the time ymu
saw it wasn’t it? There was a running factory al
this time?

Yes. I guess it was always running.

Q. You would call it a receiving concern during
all that time?

A. Some parts of it was"going. Wasn't all g
ing when I was down there.

Q. There were some parts of the factory in oper-
ation during all this time until April of this year?

A. What year?

Q. This year.

Well I guess I was down there before they
started the plant, it wasn’t in operation then.

Q. But from the time they started the plant until
this year parts of the plant were in operation, were
they not?

A. T can’t say that, because I wasn’t there al
the time.

Q. I mean when you were down there?

Croror



A. When I was down there.
Q But yon had no doubt t
A. T wasn’t down all the time.

RE-DIRECT EXAMINATION.
BY MR. ACTON:

Q Mr. Wistar, did you receive any information
any time from Mr. Muckenhim or anyone represent-
ing him to what use the items of lumber delivered
byyou to Mr. Muckenhim was to be put!

(Objected to as double in form and calling for a

conclusion. Objection sustained.)

Q Did you ever have any information at any
time from Mr. Muckenhim to what use the items of
lumber used— delivered was used and put tof

A. Well he stated he was going to build the fac-
tory there; that led us to deliver the lumber there
for the factory.

(Objected to what he led you to believe.)

Q Now by reason of what he said what did you
do?

A. We delivered the lumber down there to his
factory.

(Bills offered in evidence marked Exhibits D 5,
6and 7.)

Q Mr. Wistar, showing you bills 1, 2 iand 3 I
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ask you to explain those bills in relation to whether
or not they were completed or closed transactions
or partial bill — bills on accountI

A. They were bills on account; just put themin
this shape to designate more specifically where tte
lumber went to so as Mr. Muckenhirn would kow
what part of the foundry they were used. Thatis
the reason they were gotten out in this shape,

Q. Were they in any way bills for separate pat
or separate buildings or part of one continuous plant.

(Objected to. Question overruled.)

—o0
ALBERT GILES, Sworn.
DIRECT EXAMINATION.
BY MR. ACTON:

Albert where do you live?

Sixteen Market street.

In Salem I

Yes, sir.

For whom do you work ?

Wistar and Woodnut.

How long have you worked for Wistar ad
Woodnut?

About thirteen year.

All the time?

Yes, sir.

What do you do there?

Deliver lumber.

Now do you know Mr. Muckenhirn?

CrOoPOoP»Q

Croror
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Yes, sir.
Do you know Where Mr. Muckenhirn’s factory

%

O OorPOor T O

Yes, sir.

Where is it?

On Fifth street.

Whereabouts in Salem?

Yes, sir.

Do you remember when that factory was IO

A. T don’t know as I can just say, about a year
ago I guess or more.
Who furnished the lumber for that factory?
Wistar and Woodnut.
Who carted it?
Myself and Jerry Crane.
When did you begin to cart lumber there?
Don’t know just when I began. 20
About when?

I suppose a year ago or more or less.
When did you stop carting lumber there?
When did I stop taking any there at all?
Yes,
About two weeks before they closed.
Do you remember when they closed?
No, sir; closed this last summer, I guess it
was this last summer sometime.

Q Now what did you cart there, what kinds of *
Tumber?
Sir?
What kind of lumber did you cart there?
All kinds.
Well, what do you mean by «all kinds?
Carted three by fours, pine boards, blistered

POPOPOPOPOPOPO
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boards.

Q. Any frame stuff?

A. Frame stuff, yes, sir.

Q. Who told you to cart it there?

A. Mr. Wistar or Woodnut.

Q. Whatdid you do with it after you got it there!

A. Took it there and put it wherever they tdd
me to put it.

Q" Where who told you?

A. Mr. Sam Bell or Mr. Smiley.

Q. Did you deliver it on the ground?

A. Yes, sir.

Q. Unload it yourself?

A. Yes, sir.

Q. Now about how often did you go there to de-

liver lumber during the past year and up to the last
summer?

A. | can’t tell you how often; quite often.

Q. Do you remember the last stuff you delivered
there?

A. What it was?

Q. Yes.

A. No, sir.

Q. Do you remember delivering any stuff there
last Winter in January, in cold weather?

A. | been delivering stuff there cold weather and
warm weather and all times and | couldn’t tell just
what | have taken there at different times now.

Q. Did you deliver any roofing there?

A. Yes, sir.

Q. What kind of roofing?

A. Bubberoid.

Q. When did you deliver rubberoid roofing

there?
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A. Tcant tell just when. I think there was some
went there about two weeks before they closed; I
think, I'm not sure.

Q Do you know wbat was done with it?

A No, sir, couldn’t say wbat was done. I sup-
pose it yas used tbere at tbe building.

Did you unload it at tbe building?

Yes, sir.

Where did you take it from?

Wistar and Woodnut’s.

Who ordered you to take it?

Mr. Wistar or Mr. Woodnut, I couldn’t say
just which.

Q Who received it?

A. Mr. Samuel Bell.

Q That was about two weeks you say before they
shut down?

A Yes, sir. #

Q Did you along about tbat time take any blis-
tered hoards or plank tbere ?

A. I disremember wbat I bad taken. Whbat kind
of boards they were. I tbink tbey were blistered
boards some of tbem.

Q Now wbat was Sum Bell doing at tbis time
that you took tbis lumber tbere?

A. Carpenter.

Q Did you see bim actually at work, at carpen-
tering work?

A. Yes, sir.

Q Whereabouts?

A. Dp on tbe building front and about on tbe
building.

Q First on one part of tbe building and tben on
another?

PO PO O
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(Objected to.)

Q. What parts of the building?

A. Front part.

Q. Ever see him do carpenter work on other

parts of the building?
A. Yes, sir.
. Did you ever see Walters there doing capenr

IO ter work?
Yes, sir.
Ever see Groscop there doing carpenter wak?
Yes, sir.
Ever see them use any of this lumber?
In the buildings?
Yes.
Yes, sir.

ZOPO PO P>

BY MR. CARR:

20

Q. You of course kept no record of the hmber
you delivered, did you Mr. Giles?

A. No, sir.
Q. You can’t remember what was delivered there
can you ?

A. No, sir I can’t tell what lumber. I can tel
some kinds of lumber what was delivered there.
Q Just know that you were hauling lumber dr-
3° ing the year from time to time to the Muckenhim
plant?
A. Yes, sir.

BY MR. ACTON:

Q How frequently would you go there?
A. Maybe three or four times a week or maybe
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theeor four times a day, sometimes.

q. And that kept right on?

A Yes, sir.

Q Clear up o, two weeks before they stopped?
A Yes, sir.

o]
JOSEPH H. BELL, Sworn.
DIRECT EXAMINATION.
BY MR ACTON:

Mr. Bell, where do you live ?
Salem.
What is your business ?
Carpenter, contractor and builder.
Do you know Wistar and Woodnut?
I do.
What is their business?
They are in the lumber business.
Enow Charles H. Muckenhim?
I do.
Now were you employed by Charles H. Muck-
enhim to perform any service for him?
A T was.
Q When?
A Well it began in November 1904. The first

start of this was Mr. Muckenhim came to me and
on-----

O POPOPOPO PO

& State your relation with Mr. Muckenhim ?

A Mr. Muckenhim came to be and told me that

6was going to build a building and he drawed out,
I pencilled out what he wanted. And he wanted me

I0
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to figure it out and build it by contract. T figureg
out the building for Mr. Muckenhirn and I went and
showed it to him.

Q. Plan?

A. Yes, I had the plan of the sides, ground floor
and the trusses. I had the trusses drawed. T could-
n’t figure them out without I drawed them., AndI
told him what I would build the building for; he
said that was satisfactory and I supposed I was
going to have it by contract. I afterwards met him,
he says, ‘‘no, if it don’t make any difference to you,
I will build this by the day, because I don’t know
how far I am going to build and I may extend on, I
am going to do a great deal more building,” so |
said it was all right, so I took it by the day. I went
there in November to work and worked on that
building through the winter and it was cold —

BY THE COURT:

Q. November of that year Mr. Bell?

A. That was 1904, November 1904. Staked the
ground out in November 1904, and then I afterwards
went there and built these other buildings up to the
main foundry, and he extended the building all dow
to the water there.

BY MR. ACTON:

Q. Now what parts of these buildings were first
built?

A. The first building that was built was the front

Q. What part of the building was first built!

A. Of the entire plant you mean?

I‘l'njf
Pass
buil
¢0m
roof
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Q Yes.

A The main building that fronts on Fifth street.

Q Then what?

A Then the next building built was the little
moulding room back.

Q Then what?

A Then there were some temporary core rooms,
acoke shed, a kind of a temporary coke shed, the
door put in afterwards.

Q Then what?

A Then the next building commenced was the
big foundry.

Q And then what?

A And the next one was the building that con-
nected it in a whole. We commenced that building
considerably before the foundry was finished. They
were working in the foundry, but they had to quit
every time it rained. It rained in there and wet
theirsand and they had to quit.

Q Now, Mr. Bell what is the nature of that plant?

A The entire plant ?

Q Yes.

A Well it is a plant built for a brass plant and
equipped for a brass plant, it was.

Q What is the nature of the continuity of the
building?

A Well the building— of the whole building you
mean? The building now is all under one roof. The
roof from the foundry extends right down over the
passageway that comes through into the machine
building. It is right up on top of this building and
comes right off from the— I joined it there, cut the
roof off myself and cut the paper for it.

Q Now Mr. Bell, did you order any lumber for

io
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that building?
A. T did.
Q. By whose authority?
A. By Mr. Muckenhim’s.
(0. Where did he tell you to order it?
A. From Wistar and Woodnut.

How long did you remain and work on that
foundry'? *

M A. I worked up till sometime in November.

20

Q. What year?

A. This is in 1905.

Q. How did you happen to leave?

A. I had a building going on that I was building
at the Oil Cloth factory ten by -------

(Objected to as immaterial. Objection sustained.)

Q. How did you leave— in what state of conple-
tion was the building when you left?

A. Nowheres near finished when I left.

Q. Did you leave anybody there?

A. T did.

Q. Who did you leave ?

A. 1 left William Walters, John Groscop and
George Sanderlin.

Q. Samuel Bell there?

A. He was.

Q. Now what remained to be done when you left!

A. Well the building was all open, the ventilat-
ors wasn’t finished and there wasn’t no window sash
in some of them. In the front window and in the
gable ends there was no sash. They couldn’t work
in there when it rained but they were pushed out
of there to complete this other part of the building
so that they could get their machinery up.

Q. Now will you look over this bill of items in
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this case with the dates.

A Dated 190s5.

Q 1905, beginning March 22nd, 1905 and going
wto November the 15th, 1905 and I ask you, look-
ing over those items, if they were furnished and, if
9 by whom and to what use they were put?

(Objected to as leading. Question allowed.)

Yes, sir; a great many of those are my orders.
From whom? io
By authority of Mr. Muckenhim.

From whom did you.get the goods?

Wistar and Woodnut.

Do you know whether or not they were de-
livered at the plant?

A Ido.

Q Were they delivered?

A They were. My orders were all delivered, I
amsure. 20

Q How was that material used?

A Used most of this was in the partitions and in

finishing up, weatherboarding and such as that,
floas.

ol ol N ole

Q Now looking at the claim beginning Novem-
ber the 7th, 1905, just before you left, Mr. Bell,
5004 frame?

I gave that order.

Do you know where that was used?
Yes, sir. -r , ! " !
Where?

In the frame of the factory.

And the same date, 2118 frame?

I gave that order.

Same date, 1203 frame?

I gave that order.

EQPOPFPQEO P
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Same date, 193 hemlock joists?
I gave that order.
Same, 7132 feet yellow pine?
I gave that order.
8107 feet sheathing?
I gave that order.
4199 blistered boards?
I gave that order,
4137 feet yellow pine floor?
I give that order.
12117 feet 4-1/27?
Same, flooring yellow pine.
Same date, 90 feet of plank hard pine plank!
Yes.
274 cedar posts? .
That, my brother Sam gave that order. They]|
were for piling under the engine.
30 Q. Do yon know where they were used?
A. They were used for piling.
Q. Do you know where the other articles were

io
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A. Which, those that you have named?
Q. The frames and the joists and the sheathing!
A. Yes, they were used in the big building,most

Q. From whom were they gotten?
A. Gotten from Wistar and Woodnut.
3° Q. Received at the factory?
A. Yes, sir.
Q. By whom?
A. Received by me.
Q. By whose authority did you receive them?
A. Received them by Mr. Muckenhim’s authori >
e

He gave me authority to order all this stuff.
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1200 feet of rubberoid roofing?

I give that order.

From whom did that come?

Came from Wistar and Woodnut.

Delivered there?

Yes, sir.

Who received it?

I received them and unloaded them in there,

tookthe paper myself and had it put on the building, io
Q Referring to the charge of October 19th, 1905,

POPO PO O

A Wait one moment; October you say?

Q Yes.

A The 19th?

Q Yes.

A Yes, sir.

Q 3211 long hard pine frame?

A Thirty-two— October the 19th? 20

Q Yes, sir.

A, 3200?

Q Yes.

A. That is 4167 feet of yellow pine plank.

Q Before that?

A. Oh, yes, here we are down here. 3211 feet of
longhard pine frame.

Q 5905 feet of the same?

A Yes, sir, I ordered that.

Q 2727 feet?

A. That is long frame; they were the truss gir-
dets.

Q From whom were they obtained?

A They were obtained from Wistar and Wood-
k.

Q The 16424 hemlock joists?
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A. They were obtained from Wistar and Wood-
nut. They were the floor in the main house, in the
main building, the most of it.

Q. 4167 yellow pine plank?

A. How’s that?

Q. 4167 feet of yellow pine plank?

A. I ordered that.

Q. 10860 feet of yellow pine plank?

io A. Yes, sir, I ordered that.

Q. 10701 feet of sheathing.

A. Plain sheathing, sheathing boards, sheathed

e roof with.

Q. Who ordered them?

A. T ordered it.

Q. 3136 feet of frame?

A. 1T ordered that. I ordered all this frame there
with the exceptions once in a while I would get ny

2Q brother to go in and phone. Probably it would be
I would have to have a little more and he would g
in and phone for me.

Q. Then these items up to November the 15th
do I understand you to say that you ordered then?

A. T ordered the most of them except what ny
brother ordered.

Q. Now from whom did this lumber come?

A. Came from Wistar and Woodnut.

Q. Where was it used?

A. Used down at the brass foundry.

Q. Was any of this lumber used to make boxes
and so forth?

A. No, they used waste off of this stuff to nake
boxes in under all their machines. They had nore
than enough to make it. They had lots of stuff there.

Q. Now, Mr. Bell, it has been testified something

th
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in relation to these bills; do you know anything
about how those hills, exhibits one, two and three,
cane to be made out!

A. Yes, sir.

Q What have you to say with reference to them!

A. Mr. Muckenhirn requested me if I wouldn’t
g0 and get Mr. Wistar and Woodnut to make him
aut a bill as far as they had went; that he wanted to
settle with them; that he wanted to pay them some
money. I went and told Wistar and Woodnut to make
these bills out; that Mr. Muckenhirn wanted them
and they had them make it out, some bills made out
the second time I went there and Mr. Wistar says,
«1 don’t know what is the use of making out bills
as they are getting stuff right along.’”” And these
were the bills T had that day.

Q Was the work completed about that time!

A. No, sir, I was there myself.

Q Then you were requested to get these bills
anaccount of what was being done!

A. I was, by Mr. Muckenhirn.

Q Now, Mr. Bell, has that factory been complet-
edin accordance with the instructions as given you
at the start from Mr. Muckenhirn!

(Objected to as calling for a conclusion of a wit-
ness.)

Q Inwhat was it incomplete, if incomplete then!
A. Well, when I went away from there in Novem-
ber the ends were off, the side was all open, the foun-
dry wasn’t completed and there were— and there
weren't some of the sash in. There was lots of the
sash that wasn’t in. They nailed the windows up,
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nailed and stopped them up to keep the storms aut
and also there was never a window cased in the
whole building with the exceptions in the office.

Q. How about the cupola?

A. The cupola?

Q. The ventilator?

A. The ventilator was never finished. It wasnt
finished the last time I saw it. That was in January.

Q. Mr. Bell, was any lumber gotten for that
building from— while you are at work there, from
any other person except Wistar and Woodnut?

A. Not to my knowledge, with the exception that
Wistar and Woodnut bought some stuff and fun-
ished.

Q. That came from Wistar and Woodnut, didn’t
it?

A. Came through Wistar and Woodnut.

Q. Didn’t any independent person furnish any
lumber except Wistar and Woodnut ?

A. Don’t think there was while I was there.

o

CROSS EXAMINATION.
BY MR. CARR:

Q. Mr. Bell, you are perfectly familiar with this
plant, are you not?

A. T am.

Q. fnow every detail in it, do you not?

A. Why pretty well acquainted with it.

Q. If you should be shown a picture of it, could
you tell whether it was a correct reproduction of it
or not?
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A 1 think so, yes, sir.
o I show yon this picture and ask yon whether
or not it is a correct reproduction of the factory

building
(ObJected to. Objection overruled.) *

A. Tt will show you what it is, but it isn i finish-

q putl ask you whether the plant was finished ?

A. The picture of it is correct, but it is

Q Now won’t you kindly refrain from volunteer-
ing the statement, don’t tell me about it unless I ask
you. Just remember that, won’t you. Now you say
that is a correct reproduction of the plant? _

A. Well, I should say that it looks something like
the plant.

Q Now do you know whether it looks exactly
like it or not?

A. T can’t say that it does.

Q. You can’t say because your lack of knowledge
is that it?

A. That is a good picture of the plant.

Q Thatis a correct picture of the plant, is it not?

A. That is a picture of the plant.

(Objected to. Objection overruled.)

Q A correct picture?

A. I can’t say that it is on that side. On that
side I should say it is, but I can’t see the other side
of the building.

Q But it only purports to be the one side and the
end?

A. Tt looks something like the plant all right, but
there is lots there you can’t see.

Q Well is that a correct reproduction of the
side that you can see?
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A. I know there is a difference in the building
on the other side.

Q. But this side is all right isn’t it?

A. T can’t say that it is perfect.

Q. But you don’t know?

A. As far as it went it is perfect.

Q. You don t know whether it is a correct pic-
ture or not, that is your answer?

A. 1 know it is a picture of that plant, but I
don’t know if it is a correct picture or not.

Q. You don’t know?

A. No.

Q. Now you left there in November 1905, didnt
you?

A. Yes, sir, I went away from there.

Q. And after that time you ordered no materials,
did you ?

Yes, sir, I did. Mr. Muckenhim wanted ne
to be particular and get some heavy lumber that he
wanted there and I give the order to Wistar and
Woodnut. That was for the stringers to go across
to strengthen the building.

Q. And that was to carry the shafting wasn’t it?
A. Yes, sir and to stiffen the building; he thought
it wasn’t stiff enough.
Q. And when was that?
A. That was after I went away I ordered this
stuff.
That is, shortly after you left there?
I suppose the stuff came.
You suppose the stuff came?
Yes, sir.
How long will you say?
I can’t. I don’t know the exact date, I dont

PO PO PO
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Q Inthe matter of a week or two?

A Yes, inside of a week or like that.

Q And that was in November?

A Yes. # ! '

Q Your best recollection is that yon left there
November 18th, isn’t it?

A. 1 left there a little before November 18th;
those bills are for men I had working there.

Q Earlier than November 18th?

A. Yes, somewheres around there.

Q Now after you left there on November 18th,
you weren't there except one day in January?

A. Oneday in January I was there with my men
looking after the men and I didn’t do any work and
Tonly went down there to see how they were getting
along,

Q You didn’t do any work in January when you
went down there?

A. T wasn’t working, no, sir, I just went down
there looking after th e -----—--

Q These men that you spoke of as being “ my
men” they were men being paid by Mr. Muckenhirn,
weren't they?

A. No, sir, I don’t know who paid them; my bro-
ther paid them.

Q You don’t know who paid them, but your bro-
ther paid them, is that the answer?

A. If you will allow me, I will explain this to
YOu.

Q. Just a moment, Mr. Bell, your explanations
are very lengthy, did you pay them?

A. 1did pay them part of the time, up to Nov-
ember the eighteenth.

10
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Q. And then yon ceased to pay them did you not?

A. 1 ceased to pay them and I will tell you why
I ceased to pay them.

Q. I ask you whether or not these men didnt
become Mr. Muckenhirn’s employees from that date
and I ask--—--—---

(Objected to. Objection overruled.)

Q. When did you pay them?

A. Well I don’t know exactly just when it was.
It was afterwards though.

Q. How much?

A. Well I don’t know I can’t tell you that.

Q. You didn’t pay them their regular weekly a
daily wages after November the 18th?

A. No, sir, I didn’t pay them; my brother paid
them.

Q. And you never rendered any bill after Now-
ember the 18th?

A. It wasn’t any use.

Q. You never rendered any bill after November
18th?

A. No, sir. It was no use.

Q. And from November the 18th until April o
as long as these men were with Mr. Muckenhim, yon
didn’t pay them for any services performed after No-
vember the 18th?

A. 1 said I paid them some money.

Q. For services that they had performed before
November the 18th, was it not?

A. No, sir, I had these men paid.

Q. You had them paid before November the 18th,
didn’t you?
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A. I paid them for their services, yes.
Q And after that time you didn’t pay them at

b)

A My brother paid them. I instructed him to
get the money and pay them.

Q And you never rendered any bill after that
time?

A. No, sir, I didn’t it wasn’t necessary.

Q Now during the— or do you remember when io
the workmen started to work in that foundry build-
ing, the large foundry building?

They moved in there under great difficulties.
Don’t tell me about the great difficulties.

They moved in there on Labor Day.

In 19051

Yes.

. And when did they actually begin work in
there?

A. Well they worked on a little whenever they
could, some days they couldn’t work.

Q When did they start to work there?

A. Some of them worked-------

Q In 1905?

A. They started in there, I think, I think-—-—---

Q Now in their foundry room they required a
great many follow boards, did they not?

What? '

Do you know what a follow board is?

A follow board?

Yes.

You mean to put the moulds on?

Yes.

Yes, sir.

They made a matter of hundreds of them, did

QPO PO
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they not?
A. Yes, I know.

Q. And what material did they make them ai
of?

A. Out of waste.

Q. Out of waste?

A.  Out of the wasteofthe factory.

Q. You say they madenoneofthem out of new
material?

A. No, sir. Lots of that there burned up after
we came away.

Q- You mean the waste from this Wistar and
Woodnut lumber?

A. Waste lumber that wasted from the building,
yes, sir.

Q. Shipped there originally by Wistar and Wood-
nut?

A. This waste which usually is around any big
building like that.

Q. Those follow boards were made out of Wistar
and Woodnut lumber?

A. Waste, waste lumber that would be thrown
away.

Q. But they were used out of Wistar and Wood-
nuts lumber?

A. They were used because-------

Q. I don’t ask you because. I ask you the fact

A. They were made out of lumber, but it was
waste.

Q. Now you have told me four times it is waste
Now when you left there in November the building
was all open wasn’t it?

A. Mostly when I left there.

Q. AIll open was it?
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A. Partly so, yes, sir; a good bit of it open.
(). A good bit of it open?
A, No partitions put up yet.
(). Now as to the foundry building, the roof was
o1 it?
A. The roof was on the foundry building; on all
the buildings mostly.
Q. All the roofs were on?
Mostly, but not finished.
And the side walls were on were they not?
The side walls were all built before the build-
was put up.
[ mean the exterior walls of the building?
The frame work was up, but it wasn’t enclosed

(). Now how long would it have taken to have
finished the building, when you left it?
A. Well you couldn’t finish—it would have kept
you at something all the time.
How long would it have taken to finish the

side of the building?

Well it would have taken sometime.

Well, what was sometime?

Well I should think to finish the outside prob-
ably two or three weeks.

Two or three weeks?

Yes, sir, that is about.

How many men, three or four men?

I had three men.
. And you would think that three men could fin-
Bl the outside of the building?
“\.. NoTdon’t. They were there longer and did-
It get finished, but I am speaking of that single
Place along that side there where I said.
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Q. Now tell us how long it would have taken
three men to finish the outside of the building o
to enclose it.

A. I couldn’t tell you that; there was so muchm
the outside of it that wasn’t finished, hut they work-
ed in the foundry when there wasn’t any floor n
that building. We layed plank down for them to
wheel their stuff over. The building wasn’t wholly!
roofed in when they were working in that foundry,

Q. Why did you say that!

A. Because the roof wasn’t on on Labor Dy
when they moved in the building.

Q. What was wrong with the roof!

A. There was no roof there hardly. We hadnt1
begun to raise it yet; we only had the foundations
up.

Q. What building are you talking about?

A. 1 am talking about the extending building n
between the two.

Q. When was the roof put on the large fomdry
building!

A. That was put on, was roofed in partially, not
finished, before we started building on from the ex
tension on.

Q. When, in point of time, was that?

A. Well that was before Labor Day.

Q. Now when was the roof placed on the center
building, Mr. Bell?

A. Oh that wasn’t— sometime in October, ls]
October partly roofed and partly wasn’t, patly
wasn’t finished up at all.

Q. Yes, well has it ever been finished, the rod?]

A. Has it ever been finished ?

Q. Yes.
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A Well'there is some things that has not been
(finished, such as has been stated here before.
|Q. You consider neither of these buildings are
Lder roof at the present time?

I A What buildings!

I Q Foundry, neither of them are under roof!

[ A Yes, sir; they are now, they’re all under one
jroof now.

I Q When did they all come under one roof?

I A Sometime, I should say, in October.

Q Now there never was any plans with eleva-
tias drawn were there?

A Well one minute. There was quite a lapse of
time between the two buildings, between the center
adfrom the first one of roofing because I know they
wereworking all the time in the other building
theywere working all the time in the other building
adreally before we had it raised and they were
wheding outside and wheeling over-----—--

I Q Mr. Bell, can’t you say, without these long
explanations, when the middle building came under
[roof?

A T think the middle building sometime in Oc-
tober.

I Q And the large foundry building sometime in
[September?

| A Iknow I left there pretty soon after.

I Q And when you left there the buildings were
under roof?

A Under roof partly. The ventilators were un-
derroof over the engine rooms and some of the ven-
tilators there wasn’t -------

Q With the exception of the ventilators the
building was under roof, was it not?

10
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Part was not finished.
Yon said the ventilators weren’t finished.
The roof wasn’t finished, Carrey’s roof paper.
You refer to the tacking down of the edge a
matter of some two hours work, is that the nmaiter
you are referring to?
A. 1 don’t just recollect how much there was o
it.
10 Q. Do you know whether it would take two hous
or two weeks?
A. Well probably it would take a man half ady
to finish it up.
Q. Now with the exception of the ventilators!
A. He couldn’t do them in half a day, but mo-
Q. How long would it take?
A. T guess it would take a man four or five dys
to finish all them ventilators and finish that rodf
2Q but 'they were left go for I had to get something de
done.
Q. Now just keep quiet 'and answer my questiors.
I say with the exception of a half a days workin
tacking the Carrey roofing and with the work ontte
ventilators the roof was completely finished, wasi

Cror

not?

A. No, sir, it wasn’t. I said so before.

Q. With what other exceptions?

A. Because there was none iat all on the verila
tors.

Q. I say with the exception of the ventilators ad
with the exception of half a days work in nailing te
Carrey roofing on, the roof was done when you ldf,
was it not?

A. On that building with probably one hour’s-

Q. Well on every building.
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A No, sir.

Q Well on what buildings was it?

A There was some roofs on the back building,
m the coke shed, some roof off when I left.

Q I am talking about the main buildings ?

A When I left the main buildings were partly,
st roofed.

Q They were all under roof?

A No, sir.

Q Won’t you be quiet while I ask my question?
Isay with the exception of the ventilators and the
prrey roofing, the tacking to be done there, the roof-
ingonthe main building was entirely complete when
yoleft in November, was it not ?

I A There was some of the roofing on the main
building wasn’t finished.

Q What else?

A Some of the ventilators,

t Q I say with the exception of the ventilators ?

i A I don’t know whether there is anything else.
I Q The only thing you knew was the ventilators
and a half days work on the Carrey---—----

I A Most of the roof was completed. Except that,
TIhe most of the roof was finished.

I (Question repeated.)

I A There was nothing but the Carrey roof on
Ibat factory.

I Q The roof you say was incomplete, you say
pat, do you not?

I A Tt wasn’t finished.

I Q What remained to be done in order to finish
[tteroof?

I A Wellit wasn’t nailed down on the edges where
| 87rned down here. There is a lap goes up every
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seam; this lap is supposed to to he secure anditis
a double lap and it nails here and this laps over ad
consents down. Now that wasn’t done.

Q. What else wasn’t done?

A. There is nothing else on that roof.

Q. On any roof in the main buildings?

A. There was some of the roof on the engne!
house, the boiler room and some of that with the ex
ceptions most of that was on, but it wasn’t really fin-
ished.

Q. What remained to be done?

A. Some laps as I told you, had to be finished yp
It was put on in a hurry, they wanted to get it m1

Q. What else remained to be done to the roof! |

A. 1 don’t know what else; we began all of the
matter sometime ago. I don’t know hardly what
they did.

Q. And this work to be done on the Carrey roof-
ing was work that could be done in two or three
hours, I understand?

A. The work was on the laps, probably a half a
day.

Q. With the exception of the half a days work the
roofs of the main building were complete, were they;
not?

A. The roofs of the main building consists of
the machine—

Q. Just answer my question, you can do that!

A. They were finished as far as I know with the
exceptions of these items I have told you.

Q. Those items are what?

A. T have told you the laps, the laps and the
edges that weren’t nailed down here. I have o

tell it two or three times.
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Q Now at the present time the building is in-
complete, you say?

A. It was the last time I was there.

Q How recently have you seen it?

A Well as has been stated before the windows
wasn't cased.

Q How longiago since you seen it?

A Thaven’t been down there for some time, not—
I'was down there one time with Capt. Cape. I don’t io
know just when I was down there.

A month or two ago?

I couldn’t say at that.

Since January?

I know they weren’t finished when I quit.
Since January?

No, I don’t think I have, since January.

Yes.

I was down there awhile before they quit, in 20
April sometime.

Q You went down there in April?

A. Thad a reason to go.

Q You were familiar with the original struc-
ture, were you not?

A T were.

Q And you recall that in April sometime changes
were made to the buffing room?

A. That was made while my men were there.

Q You recall the fact?

A. 1 know they were working there and saw
themworking on it.

Q And those changes were increase in the size
of the buffing room ?

A. Increased and opened up the side.
Q So as to make the buffing room larger?

PO PO PO PO
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A. 1 suppose.

Q. But that was the effect of it, wasn’t it?

A. Yes.

Q. And that had the effect of occupying nue

ground space than the buffing room did then?

A. Sure it would.

Q. Didn’t it?

A. Sure it would, yes.

Q. So that the last work you know of down thee
was an addition to the buffing room, was it not?

A. That is the last I know of. It was about tte
time they closed, I think.

Q. That was an addition to the buffing room!

A. T think it was. I’m not sure what they wad
it for.

Q. Now, Mr. Bell, you say Mr. Muckenhirn dew
plans for this building?

A. 1 did. He drawed me two sets. He pendll-
ed them out.

Q. Were they ground plans or side elevations? ;

A. Ground plans, it was only a ground plan.

Q. He gave you no side elevations, did he?

A. Oh, no, he told me what he wanted and I dd
that myself, drawed the—

Q. Soithe only thing you got was the ground gan
of the building?

A. I made the oneI figured from.

Q. That was the ground plan?

A. That was the ground plan and I figured o
finish the building and everything in it.
Did you draw any detail elevations yourself!
I did.
Submit to Mr. Muchenhim?
Mr. Muckenhirn later had them and also the

> >0
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both buildings he held in there.

Q They were of the trusses, were they not!

A. They were of the trusses, side faces and end
faces of the building.

— (0}

JOSEPH POWERS, Sworn.
DIRECT EXAMINATION

BY MR. ACTON:

Q Mr. Powers, where do you live!

A. Salem.

Q What is your business!

A. Well, at the present time it is iron; iron bus-

What was formally your business!
Builder.
For how long were you a builder!
Somewheres around thirty years.
And are you acquainted with the Muckenhim
factory!

A. T’ve seen it.

Q When were you last there!

A. This noon.

Q What was the condition of the building as
you saw it today!

A. Well I saw a lot of the windows there that
bad never been finished.

Q In what way!

A. No inside casings on them.

@ Wihat else did you see!

A. Well T saw these ventilator windows there

ororof
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has been a controversy about.
What about them?
No stops in the tops of the windows.
They necessary to*the finishing?
Yes, sir; not finished without them.
What else did you see?
Well that is about all, I believe, that I took
any particular notice of.
Q. Did you notice the roof?
A. Yes, I saw some roof there that wasn’t fin-
ished, wasn't tacked down.
Q. What kind of roof was it?

ZOP>OP»O

A. Carrey’s.
Q. Patent roof?
A. Yes.

Q. In your opinion as an expert carpenter was
that building finished or not?
A. No, it is not finished.

CROSS EXAMINATION.
BY MR. CARR:

Q. When is a building finished, Mr. Powers?
A. Sir?
Q. When is a building finished?
A. Well, if there is no finish on the inside of the
windows it isn’t completed.
The house isn’t done?
No, sir.
If the casings isn’t around the windows?
If the casings isn’t around the windows it

SR
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isn't completed.

Q Now, Mr. Powers, suppose I build a nouse
and determine never to put the casings on the win-
dows, is the house completed ?

A. Well, if that satisfies you.

Q If that satisfied me the house is done?

A. Tt isn’t a completed house.

Q If the house satisfies me is it a complete house
or not! > ¢

A. No, sir.

Q Then I must put casings on there in order to
complete the building?

A. If you want it to be a complete house, you
nust. . T

Q Suppose there is no shutters on the house is it
complete?

A. Tt isn’t a complete house.

Q Suppose I never intended to put shutters on
the house?

A. What kind of a house?

Q A dwelling house.

A. Well that would be what arrangements you
had made with the builder.

Q Suppose I told the builder I didn’t want any
shutters on the house, is it complete or not complete ?

A. Well it is complete according to your contract.

Q Then isn't the completing of a building when
it reaches the stage of construction when the owners
design is finished?

A. I don’t know what his design is in that mat-
ter.

b

Q You would put casings on a frame factory
building on all the windows ?

A. I would, yes, sir.

10
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Q. Have any casings been put on this factory

building since—

Yes.

That Muckenhim factory?

Since ?

Since its purchase by Wistar and Woodnut?
No, there is none on there now.

Now the ventilator windows you spoke of
were in that buffing room, were they not?

A. No, there was some on the main ventilator.
The sash are in are they not?

The sash is in there.

The glass is in the sash?

Some of them.

The rope is there that pulls it up?

Yes.

And the sash is shut, is it not?

Looks so; looks as if it was nailed down.
All seem to be closed, sash in place, glass in
sash, rope fixed to sash and the ventilator is not
complete?

A. No stops and there is an open joint for the
storm to beat through.

Q* Now this Oarrey roofing, this is something
that could be fixed in an hour’s time?

A. No. it would take more than an hour or two.
~ sfrotdd think it would be a day’s work before you
got these things fixed up.

Q. A day ortwo?

A. I should think so.

Q. You don’t know, of course, what Mr. Muck-
enhim intended doing as to further operations?

A. No, I don’t know anything about Mr. Muck-

enhim’s intends, not at all.

ororer
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sy MR ACTON:

Q Were there any catches over the windows?
A I didn’t see any, no; only nails drove in.

O

SAMUEL BELL, Sworn.

DIRECT EXAMINATION

BY MB. ACTON: b'e

Q Mr. Bell, where do you live?

A, Salem.

Q What is your business?

A. Carpenter.

Q Do you know Charles H. Muckenhirn ?

A I do. 20

Q Do you know the location of his plant?

A Ido.

Q Where is it? .

A. Itis on Fifth street right along side the rail-
road.

Q Do any work there for him?

A. Yes, sir.

Q Now when you went there to work did you go
there to work at the building of this factory? 30

A. T did at first, yes, sir.

Q Under whose employ were you then?

A. My brother’s.

Q Joseph H. Bell?

A. Yes, sir.

Q You continued under his employ there how
long?

(slew Jersey Stete Library
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A. Well that I couldn’t say, pretty much all win+
ter, though. I couldn’t say exactly how long. The
building wasn’t enclosed— I worked there most al
winter, I guess as far as my recollection goes.
BY MB. CABB:

Q. What year, what winter?

A. That was 1904, I think, the year that he—
BY ME. ACTON:

Q. Bid you work there in 1905?
A. 1 worked there right on. *
Q. Continued on?

A. Yes, sir.

Q. Until what time?

A. Until the plant shut down.

Q. When was that?

A. T think the last pay I drawed was on the 20h
of April.

Q. Of what year?

A. 1906.

Q. For whom were you working prior to April
1906, from the fall of 1905 to April 1906?

A. Mr. Charles Muckenhim.

Q. What were you doing there?

A. Well I was doing carpenter work, and—

Q. Now—

MB. CABB: Let him tell the rest of it Mr. Acton.

MB. ACTON: He has answered the question ex
tirely satisfactory. You can ask him that if yon
want to.

Q. Now, Mr. Bell, what kind of carpenter work
did you do there?

A. All kinds.

Q. Where about® over the factory?

A. All over the factory.
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Q Did you order any lumber during that time?

A T did.

Q From whom?.

A. From Wistar and Woodnut.

Q Do you know whether or not the lumber that
you ordered was delivered to the factory?

A.  Always was, yes, sir.

Q By whom?

A. By either Mr. Wistar or Woodnut or the dri- Io
V.

Q Acquainted with the drivers?

A Tam.

Q Know the teams of Wistar and Woodnut?

A Ido.

Q By whose order did you order this lumber?

A. Who did?

Q Who instructed you to order this lumber?

A. Mr. Muckenhirn. 20

Q Can you recognize or do you recognize, show-

ingyou the bill of particulars in this case, any of the
lumber that you ordered. (Handing paper to wit-
ness) from Wistar and Woodnut?

A Yes, sir; I see some here that I know that I or-
dered.

Q Calling your attention to the items of Novem-
ber the 23rd, 1905— 224 feet of hemlock plank ?

A. November the what?

Q Twenty-third. Do you know whether that ma- *
terial was ordered or not?
224 feet of hemlock 2 x8 plank, yes, sir.
Who ordered that?
I did.

From whom?

oo P

From Clayton Wistar.
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Q. Bo you know whether or not it was delivered?
A. it was.

Q. For whom did you order it?

A. For Charles H. Muckenhirn.

tory? oo ~ kDoW Where tllat TOS out “ tlle fac

A. Yes, sir.

Q. Whereabouts?

A+ feome of it was in tho-used for joists in the
buffing room there and others, two of them, is used
on a bench.

Q. What kind of a bench?

A. A bench that was built alongside of the fac-
tory.

@Q* The bench fastened to the factory?

A. It was.

Q. Looking at the item under the 23rdof Novem-
ber, 1905, 544 feet of yellow pine flooring?

.(objected to because it is-not a record kept by the
witness himself. Objection sustained.)

(08 Bell, do you remember whether or
not m December of 1905 you ordered any planking
from Wistar and Woodnut to be used in that factory?

A. T1did.

Q. Do you know whether or not the planking was
used there?

It was.

By whom was it used?

It was used by myself.

And where was it used?

I lengthened out the run that goes out into

the foundry from the machine shop down in the
foundry. It was a short run there, and then there
were a top that was put on the shipping room step,

PoEO B
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Idon't know what you would call it, a platform, I
BUEsS.

Q Doyou know whether or not there was any yel-
lowpine hoards ordered from Wistar & Woodnut in
December of 1905 for a flooring in a passageway be-
tween the foundry and the core room?

(Objected to as leading. Question overruled.)

Q Well do you know whether or not there was
any flooring laid between the passageway to the io
foundry and core room?

A Yes, sir.

Q Do you know when it was laid ?

A T couldn’t say exactly, when it was laid, but
itwaslaid there in the cold, it was cold weather.

Q What winter?

A. The winter before they closed it.

BY THE COURT:
Q Last winter you mean? 2Q
A Yes, sir.

BYME. ACTON:

Where did the lumber come from ?
It came from Wistar and Woodnut.
Who received that lumber?

I did.

By whose order did you order it and receive
30

PO PO PO

=

Mr. Muckenhirn’s.
Do you know whether or not you used any

lumber under the building to stay the floor?
A 1 do.

Q When did you use that?
1 A Tused .that along frequently.

o >
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Q. Well?
A. T put some under almost the last work that I

Q. And how near the last work that you did?

A. Within—1I don’t think it was more than a
week or so.

Q. Where did the lumber come from by which
you did that work ?

From Woodnut and Wistar.

Who ordered it?

I did; part of it.

Who directed you to order it?

Mr. Muckenhirn.

Do you know what kind of lumber you wad
in making these stays?

A. T used different kinds. There were sometimes
there were four by four placed up under joists ad
down on the ground with the plank and sometimes
it was a three by four.

Q. Did you use any lumber in the core room, ur
der the core room?

A. In the core room?

Q. Yes.

A. 1T enclosed the passageway there.

Q. When did you do that work ?

A. That was late in the winter, I couldn’t say; it
was cold weather.

Q. Where did you get the lumber to do that?

A. From Woodnut and Wistar.

Q. What kind of lumber did you use for that
work?

A. T used some filistered boards, some three by
fours.

Q. By whose order did you get those boards?

CrOorOor



Whose order?
Yes.

I got that from Mr. Muckenhim.
And where did yon get them?
Where did T get them?
Yes.
Wistar and Woodnut.
Were they used in the building?
Yes, sir. They were all - -
Well was there any work done over the eaves?
There was some loose boards thrown up
there for to pile things on.

Q Where did those boards come from?

A They came from Woodnut and Wistar.

Q What kind of boards were they?

A They were yellow pine, I think, ten inch
hoards.

Q When did you get them?

A I couldn't tell you exactly When I did get
them but it — 1 got them when Mr. Smiley had a
Iotof stuff he wanted to put away that he had no

0 P
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use for down there.

Q Were they fastened up there?

A They were just laid loosely to make a place
topile stuff.

Q Did you know whether or not you built any
doar for the water-closet ?

A Tdid

Q When did you build that?

A That was just before I started the addition
tothe buffing room.

Q Well when was that, what year?

A Well, I suppose that was about two weeks be-
fore the plant closed.

io
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Where did you get the lumber for that!
Woodnut and Wistar.
At whose order?
Mr. Muckenhim's.
Did you do any repairs or work to the shp-
ping room?

A. Yes.

Q. When did you do that?

A. Well that I couldn't say exactly when I dd
I put up partitions there; there was some yelow
pine boards and they were one by tens.

Q. Can you say how long before the plant dosed!

A. It wasn't more than, I don't think overa
month. It wasn't that, I don't think. I put uppa-
tition and also put up the partition down along the
stock room.

Q. Where did you get the boards to do that!
They came from Woodnut and Wistar.

Croro

Q. Whose order?

A. Mr. Muckenhim ordered me to do it

Q. Did you do any work on the roof?

A. Yes, sir.

Q. When did you do that?

A. Just before they closed.

Q. What was the nature - well how long befare
they closed?

Well, within a week or so, I should judge
What was the nature of that work?
Puting in the skylights.

Put any covering?

Two of them got covered.

Where did these skylights come from?
The glass came from W. Bell and Company.
What kind of a cover did this roof have an?

PCroPro»OoP»
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I A The skylights?
| Q The roof?

A Had on over the— part of the roof is cov-
ered - the roof where these skylights went is rubber-
I Q Where did that come from?

A Came from Woodnut and Wistar.

; Q When did you get that?

I A That was gotten, I couldn’t say when that
wesgotten.  We generally had a roll of that there
pretty much all the time. I couldn‘t say when.

Q Well did you get any in the present year,
1906?

A Yes, sir, got it for the buffing room, the roof
anthe buffing room.

Where did you get it?

Got it of Woodnut and Wistar.
Whose order?

Mr. Muckenhim.

What was done with it?

Put on the roof.

How about the nails and the heads or caps that
in it?

They came from Woodnut and Wistar.
When?

Just about the same time.

Did you build any platform there?

To the buffing room?

No, in the building, anywhere?

I built a platform, yes, sir, there to the ship-
ping room.

Q What was it built from?

A That was built from plank, two inch plank,
the covering,

|
I
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Where did you get the plank?
From Woodnut and Wistar.
Do you know where that was built?
I can’t say exactly when it was built.
Well, was it in 1906?
. Yes, sir.
Q- Now was there any partitiombuilt between the
stock room?
io A. Stock room yes, sir.
Q. When was that built?
A. That was built early in the spring, I couldn't
say exactly.
Q. What spring?
A. Before they closed.
Q. This last spring, this year?
A. Yes, sir, during the winter or spring before—
I couldn’t give just-——-—--—--—---
20 Q. Now where did the lumber come from which
that was built?
A. Came from Woodnut and Wistar.
Q. At whose order?
A. T ordered it.
Q. At whose order?
A. T ordered it.
Q. At whose direction ?
A. Mr. Muckenhim’s.
Q. Now was there any work done on the buffing

FOPFOPO

room?
A. There were.
Q. When?

A. It was started before the plant closed, but
didn’t have time to finish it.
Q. Do you know whether it is >apart of the mam

building or not?
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A Ttis all fast to tlie main building.

Q Now where did the lumber come from that was
put into the buffing room?

A Came from Woodnut and Wistar.

Q At whose order?

A. Mr. Muckenhim’s. I ordered it from there,

Q Doyou know whether the lumber was received
there for it?

A. Yes, sir.

Q What was the nature of the lumber that was
received there for it?

A. It was flooring, joists, there were some roofing,
some sheathing and some scantling. I couldn’t say
exactly just What they were.

Q Do you know whether or not they were deliv-
ered to the factory by Wistar and Woodnut?

A. T know that it was, yes, sir.

Q Who received it at the factory?

A Idid.

Q Were you working on this at the time the fac-
tory closed?

A. Yes, sir.

Q In April, 1906?

A. Yes, sir.

Q Now did anybody else furnish any lumber
there except Wistar and Woodnut?

A Tdon’tthink there were any lumber furnished
if I remember right and I won’t say positive about
that that I did get a few pilings to go under the en-
gine from Mr. Wattger.

Q Were they gotten through Wistar and Wood-
mit?

A. 1 think they were.

io
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Q. Do you know who ordered the lumber that
went into the building from November 1905 unil
April 1906?

MR. CARR: Objected to unless it is shown that

he knows what lumber came in. I don’t see bowle
can answer that question.

Q. Who ordered the lumber that was used onthe
building during the period from about the nidde
of November 1905 until April the 17th or 2oth, 1906

A. I ordered most of it.

Q. Who ordered the rest?

A. 1 think once or twice Mr. Smiley sent a bgy
up there and told Mr. Wistar that I wanted a certain
amount of lumber.

How were the deliveries made ?

They came all right.

Well, by whom?

By their driver.

. You know the drivers and the teams of Wistar
and Woodnut? Know thatthis lumber was delivered
by them ?

A. T know that all that I ordered was delivered.

Q. Was there much lumber used in this building
during this period?

A. Why there were quite a lot, yes, sir.

Q. Was all the lumber brought by Wistar ad
Woodnut to that building during that period wed
in that building?

A. All except - there were some there that I bad
that wasn‘t used at all. I don‘t know What becane
of that.

CrOPO
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CROSS EXAMINATION

BYMR. CARR:

Q You don't mean to say, Mr. Bell, that you
ordered all of the lumber that was ordered for the
Muckenhim plant?

A Tdon't.

q. There was lumber you saw that came there
that you didn't order, was there not?

A. There was lots of it came there that I didn't
order.

Q Lots of lumber that you didn't order and
that was ordered chiefly by Mr. Smiley, wasn’t it?

A. No, sir.

MR ACTON: Call his attention to the date. I
don't think that a fair question.

Q I mean after Joseph Bell went away?

A After he went away?

Q Yes.

A T don't think that Mr. Smiley ever ordered
any lumber without— 'only for me by sending a hoy
where I had no right to send one.

Q A considerable part of the lumber was ordered
for Mr. Smiley's use, was it not?

A. No, sir, he wasn't using the lumber. He was
atool maker.

Q Wasn't a large part of it used for making
benches for Mr. Smiley?

A. Benches?

Q Yes.

A. No, sir.

Q Wasn't any of it used for making benches
for Mr. Smiley?

10
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A. Some of it was used for making bins if they
are what you are calling benches, but they were fast
to the floor.

Q. You weren't asked that. What makes ym
say that every time?

A. I say they was. I considered they went vith
the building.

Q. Now a part of this material was used in na
king an addition to the buffing room, was it not?

A. Sir?

Q. Sir?

A. I don't understand you?

Q. A part of the lumber which you have testified
to was used in making an addition to the hufirg
room?

A. Which I ordered you mean ?

Q. Sir?

A. Which I ordered you mean?

Q. Yes.

A. Yes, sir.

Q. A part of it was made in altering a runway i

to the foundry, was it not?

A. Yes, sir.

Q. A part of it was used in laying a boardwalk
between the core room and the foundry, was it !

A. Yes, sir.

Q. Now you say you were employed as a caper
ter by Mr. Muckenhirn?

A. T1did.

Q. And what other duties did you perform!

A. Most anything that came at hand.

Q. And generally speaking, what were they!

A. Well putting up machinery and hanging shaft-
ing, and whatever they needed worst that was the



171

job that I quit everything and went and done.

Q Lacing belting!

A Yes, sir.

Q Weren't you employed by him as a general
utility man to do these various things!

(Objected to as a conclusion.)

A, Tnever heard tell of anything of the kind un-
til I seen it published on the list of names.

Q Weren’t you employed to do these various
things that you have just stated, that is, to oil the
machinery, to put up, to erect machinery!

A. I never was employed to do the oiling. Mr.
Smiley asked me if I would do the oiling.

Q And you did do it!

A 1 did

Q And you laced the beltings and you— in fact
you did whatever Mr. Muckenhim told you, didn’t
you?

A, Well he told me—1 took his jobs over the
building but after he was gone away he left Mr. Smi-
ley there in charge.

Q Now when your brother left in November 1905
did Mr. Muckenhirn put in your hands definite plans
for the finishing of the building!

A. Did he do which!

Q Put in your hands definite plans for the fin-
ishing of that building!

A. Never put in my hands no definite plans, no,
Sir.

Q Now how did you know from week to week
what you were to do!

A. Well he never told me as far as that he was

IO
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SOmf !i° ~  a r<>of on tlle buildinS but entirely sin
posed that he would. That is the same way withfa

windows. “

Q. Now what would you start in on Monday
would you have instructions for a full week to coyer
what you would do?

A. I had instructions from Mr. Muckenhim at
any time I had nothing else to do to go on with the
completion of that building.

Q. Well, were you told what you were to do with
completing that building?

A. He never told me what I was to do.

Q. That is he told you that whenever you had
nothing else to do you were to use your own judg-
ment in completing the building?

A. To do the other work first.

Q. What was the other work?

T, His in the machine shop.

Q. That is, you were to work in the machine shop
and when you weren’t working there you were to
use your own judgment in finishing the building, is
that true?

A. 1 was to finish it up as it was supposed tobe
finished.

Q. And it was absolutely in your discretion as
to When and how that building should be finished,
was it?

A. It was absolutely in my mind that it wasn't
finished.

Q. Answer my question. The jury won’t miss it

(Question repeated.)

THE COURT: Answer that yes or no, can’t you
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A Well I don’t understand the word, its mean-
ing, ;

THE COURT: Well were you to finish it as you
pleased or as you were told to. That is how I under-
stand it!

A Well T was working for Mr. Muckenhirn.

Q Were you to finish the building just as you
pleased without any instructions from Mr. Mucken-
hira! N O

A. He had never said nothing against me going
aand doing anything on that line.

Q Did you understand that you were to finish
itjust as you pleased !

A. T understand that I was to finish it as I was
going on and finish it as I would have finished it if
I had the time.

Q How did you know what to do!

A. Well there was buildings that I worked on.

Q And not from any instructions from Mr. Muck-
enhirn!

A. Well he said he wanted the building complet-
ed

Q Well he left this large factory building in
your hands incomplete and unfinished and told you
togo and work in the machine shop and then wher-
ever you wasn’t busy in the machine shop to finish
the factory building up when and how you pleased.
Is that your story!

A. He never said when and how I pleased.

Q Well isn’t it a fact that you were to finish it
whenyou weren’t engaged in the machine shop, when
and how you pleased!

I0
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A. I was to finish it in the way I would finish any
building. He never give me no instructions.

Q. Your common sense then in the absence of
any instructions from Mr. Muckenhirn was to finish
tbe building as it should have been finished, wasn't
it?

A. Yes, sir.

Q. Now your common sense then was to fix the

io ventilators in the roof wasn'’t it?

20

A. Yes, sir.

Q. And after a period of more than a year yon
didn’t do it, did you?

A. For, how is that?

Q* For a period of six or seven months you didn't
do it did you?

A. They’re not done yet.

Q. Why didn’t you do it?

A. Ididn’t have time.

Q. Anybody take you away from the work?

A. Oh, yes.

Q. Yes.

A. Yes, sir/

Q. Who?

A. Mr. Smiley has called me off of the work and

Mr. Muekenhim has.

Q. What were these three carpenters doing al
along?

A. What were they?

Q. Yes.

A. They put a new roof on the shipping room
they cut in the skylights or cut the ventilators, it was
over the old engine room and put it over to the nickel
plating.

Q. Was this in January?
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A I couldn’t say. There were three men there
a that time helping think it was during the early

Spring— sir?

Q Early spring of which year?

A 1906.

Q Didn’t have time to fix the ventilators?

A Didn’t they?

Q Didn’t they?

A They didn’t have time. io
Q They were working under your direction?

A They were.

Q

And the ventilators could have been fixed in
two or three day’s time?

A There were other work there that they were
doing,

Q And you didn’t assign them to the work of
finishing the building?

A I couldn’t. I was informed by Mr. Mucken- 2Q
himto do what he wanted first.

Q Now when you say that you were— I under-
stand that no definite plans were submitted to you
tofinish up this building, were there, that is no writ-
ten plans?

A. No, there were just a ground plan and a plan
of the king rafters was drawn at all.

Q And that is all you had to go by?

A. That is all that I had to go by, yes, sir.

Q Now when you say that— were you ever told *
to finish the ventilators ?

A Sir?

Q Were you ever told to finish the ventilators?

A. T was told that when I got time to finish them
to finish them.

Q Were you ever told to put these strips on the
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ventilators ?
~A. T was told to get them and put them on m.
sir. 1

Q. Now when you say that Mr. Muckenhirn ar
thorized you to order these various supplies you
don’t mean to say that in every case he authorized
you to get them, do you?

A. In every case.

Q. Or did he just simply authorize you generally
to get your supplies from Wistar and Woodnut?

A. He told me, if I remember right, to get all the
lumber I wanted from Wistar and Woodnut and that
it was all right----—---

Q- And then after that you went on and ordered!

A. Tdid.

@Q* Now did you order any of this for the Eeliance
Brass Company?

A. Sir?

<Qt Did you order any of this material for the Fe-
liance Brass Company?

A. No, sir.

Q. You were ordering other material for the Ee-
liance Brass Company since the first of January,
weren’t you?

A. I ordered over the ’phone. I didn’t never
have a chance. They always knew my voice, M.
Wistar or Mr. Woodnut, and they never questioned
I was down to the foundry. I never even told them
to charge it to C. H. Muckenhim.

Q. And you never told them what it was for?

A. Never did.

Q. Just simply told them to send so many pounds
of nails or whatever it was ?

A. Whatever it was to the foundry.

’
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(. Did you ever make any follow boards for the

foundry?
A Never did.
Q. Who did that work?
A, I don’t know whether there were any follow
Joards made.
. Tt is the mould that connects to the flask.
A, That is the bottom board.
). What is it?
A, They call them bottom boards.
), Did you make any?
A, There were some of them made there, yes, sir.
). Several hundred of them?
A. Icouldn’t say how many.
). You made some of them yourself, didn’t you?
A Tdid.
). And from time to time new lumber was used
for that wasn’t it?
A, Very little new lumber; the lumber was cut
out of the partition was all used.
Q. Some of the new lumber was used in making
the bottom boards?
. A, There were some new lumber used for it, but
1t was pieces that had been cut as a general rule.
Q. Do you remember the tubs that were made for
the nickel solution?
A, Yes, sir.
. That was made out of new lumber, was it not?
A, g‘hat was for the water tub you mean?
. Yes,
A, Yes.
. Made out of the new lumber wasn’t it?
1. The nickel tub was bought already made.
. And that came from Wistar and Woodnut,
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didn’t itI You said there was a water tub inenx
nection with the nickel operation that was nak
from new lumber, it was, wasn’t it?

A. Yes, sir.

Q. And the sand troughs in the foundry, sad
boxes were made from new lumber were they mt?

A. Yes, sir.

Q. That came from Wistar and Woodnut!

A. Tt did.

Q. And they were long moveable tubs eight feet
long were they not?

A. 1 think they were, I couldn’t say the eat
length of them.

Q. There were some twenty of them, were thae
not, in the foundry?

A. 1 couldn’t say, I never counted them.

Q. Well what do you think there was?

A. 1 should say I can’t say how many there vag,
but I don’t think there were twenty.

Q. Would you say there were ten?

A. Probably there were ten and probably nue
I wouldn’t say.

Q. And they were made out of new lumber fram
Wistar and Woodnut’s were they not?

A. I think some of the beams were put on out
plank that came out of the old foundry.

Q. Well, don’t you know that some of the lurber
came from Wistar and Woodnut ?

A. Ido.

Q. And they were moveable sand troughs or tits,
were they not?

A. They were what they mould in.

Q. Yes, just simply setting there on the floor were
they not?
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A Seton to, yes, precisely.

Q Now the benches which they laid the flasks on,
Uat were they made out of?
I A They were made of three by fours, I think.
I Q Made out of new lumber?
I A They were made, my brother was there doing
be work.
I Q Were all of these benches?
I A They made those that the moulders set their
mouds on. I don’t know what you call them,
f Q Were all of these benches made while your
brother was there?
I A Yes, sir.
I Q And none of them- made while you were there?
| A I never made one.
[ Q Isay were any of them made while you were
[there?

A 1 was there, but I never made one.

Q I ask you whether they were made while you
were there?

A While I was in the foundry, yes, sir.

Q Now do you know whether or not they were
[made of new lumber or old lumber?
| A Icouldn’t say.

Q Couldn’t you tell from the appearance?

A T never noticed that until after they were
[used

Q Where would they get three by four lumber?

A Where would they?

Q Yes.

A Tcouldn’t say. They were made, probably the
first lot that they used in the old foundry might have
I'beenof new lumber.

io
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MR. ACTON: This witness it being asked sume
thing that he doesn't know.

THE COURT: 1 think it an awful waste of tine

Q. Now the boxes under the lathes and nachines
were made out of new lumber, were they not?

A. Borne of them.

@Q* And where did that new lumber come fron?

A. That came from Woodnut and Wistar..

Q, And the stands nailed to each lathe or nady
ine are made out of new lumber, are they not?

A. No, sir, they were not.

Q. None of them made out of new lumber?

A. 1 don’t think there were one.

Q. Did you make them?

A. I made a good many of them.

Q- Where did you get the lumber from?

A. They were made from boxes and the likes
of that; ripped up the plank that came with the
machines. I ripped them out.

Q. Now there was a large wooden washing trough
in the main factory building, what was that madeat
of?

A. 1T think that was made of cypress.

Q. And out of new lumber?

A. That was, yes, sir.

Q. And where did that come from?

A. It came from Woodnut and Wistar.

Q. Now, how long was that?

A. Why I don’t know, I couldn’t say. I shoid
judge about eight feet. I think the plank cut in
half, if I remember right. I wouldn’t say.

Q. Now there were two or three carpenters’ work
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benches, were there not ?

A Never saw any carpenters’.

Q Work tables then?

A. There were tables there that they had machin-
ery setting on.

D Weren’t there benches that you used for plan-
ing and doing carpenter work on?

A. None there that I know of. I used the tops of
the other peoples*® s. ~

Q Were you working as a carpenter without a
bench?

A. Twould work over the tops of the other bench-
e Ineverhad no bench of my own.

Q Did you ever see any carpenters’ table or
bench there?

A Tdon’t know that I did.

Q I ask you whether you didn’t see two tables
nmece out of White pine boards about ten feet long?

A My brother 'had one there that belonged to
himwhen he was there, but it went away.

Q But you haven’t seen any yourself?

A. Thavn’t used any.

Q Were you there when the factory was sold,
mthe day of the sale ?

A No, sir.

Q Now a considerable part of this material was
wedin furnishing a stringer to the main shaft, was
it not?

A. There were pieces sawed across between each
king girder or rafter or girder, whatever you call it.

Q That was for the purpose of carrying the main
shaft, was it not? To carry the hangers for the
shaft?

A. No, sir, those pieces run the other way.

io
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Q. What are the stringers made of that carry e
ihangers for the main shaft?

A. Four by six, I think.

Q. Where did they come from?

A. The came from Wistar and Woodnut.

Q. And the stringers that carried the counter
shafts for the machinery, what were.they made !

A. I think they were three by six.

Q. And where did they come from?

A. I think they came from Woodnut and Wistar.

Q. Now a considerable part of your work wasin
the changing of partitions, was it not, inside of the
building?

A. Wherever there were a partition to be dan1
ged, I changed it, yes, sir.

Q. And in putting up new partitions inside of e
building, was it not?

A. 1 did that, yes, sir.

Q. And in doing that considerable of this haber
has been used, has it not?

A. Yes, sir, some of it used in putting up the par1
titions.

Q. Some of it used in altering partitions, wasitl
not?

A. WellI think— No, I don’t think that there ws
any partitions altered but what I always got nue
out of it.

Q. Cut it bigger?

A. Cut it smaller, I think. I won’t say positive

about that.

BE-DIBECT EXAMINATION.

BY MB. ACTON:
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q¢ Now how were these stringers fastened Mr.
Bdl?

A. The stringers carries the shaft.

Q The shafting and so forth.

A Why the most of them are put up there, all
ofthem are held hy lag screws, that is a square
headed wood screw.

Q Are they a part of the equipment of the
factory? 1

A For running machinery.

Q Were they so used?

j A They were.

Q Now these sand boxes, were they fastened to
te floor?

j A They were not.

Q Were they a part of the equipment of the
factory? What were they used for?

A. These, the moulders used them for putting
uptheir moulds in them.

Q Were they or were they not necessary?

A. They were necessary.

(Objected to.)

Q@ Now who helped you do this work?
A. John Groscop, William Walters, and Richard
Sanderlin was there.
Were they there continuously?
Not continuously, no, sir.
How long were they there?
They were there different times.
Up to what time?
Well William Walters and John Groscop
wereworking there at the time that they closed.

PO PO PO

10



In April 1906?

Yes, sir.

What work did they do there?
. They were on the - -

(Objected to as not re-direct examination
Question allowed.) (Whereupon the defendart,
by his counsel, prays a bill of exceptions, whichis
hereby allowed and sealed accordingly.)

Io A. They were helping there on the buffing tam
Q. What kind of work?
A. Carpenter work.

O PO

EE-CROSS EXAMINATION

BY ME. CAEE:

20 Q. Do you know when the workmen commenced
in the foundry building, the large foundry building!
A. Do I know when they did commence?
Q. Yes?
A. I think there were one or two moved in thae
on Labor Day, if I remember right.
Q. And when did the rest come in?
A. I couldn't say. They moved in at different
times, I think.
30 Q. But they opened the foundry up the day after
Labor Day, didn't they?
A. 1 couldn't say that they worked the next dy
or not.
Q. A few days afterwards?
A. A few days afterwards I know they wee
working in there.
Q. The foundry didn't close down long enough
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to close the machine shop, did it?

A. T think, if I remember right, I think the ma-
chine shop closed down one day.

Q Labor Day?

A. No, one day on account of the moving.

Q And when did Mr. Muckenhim's men get
into the building connecting the foundry to the first
building?

A. TIcouldn't say that. 10

Q Have you any idea?

A. Tt was a good while after that, hut how long
I couldn't say.

Q A month or two ?

A. T couldn't say.

Q You didn't observe that?

A. T couldn't say.

BY MR. ACTON: 2Q
Q Mr. Bell, do you know whether or not there
was a floor laid in the foundry when the men went

towork there?
A. The foundry floor wasn't all down, no, sir.

Adjourned to nine A. M. October 25th, 1906.
30

Salem, N. J., October 25,1906.

Trial of cause resumed at 9 A. M.
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WILLIAM W. BELL, Sworn.

DIRECT EXAMINATION

BY MR. ACTON:

A.

Q. Mr. Bell, where do you reside?

A. Salem, New Jersey.

Q- What is your business?

A. Mill business.

Q. Wherabouts?

A. On River Street below Fifth.

Q. How long have you been in the mill business!

A. Been in the mill business ten years last Jug

Q. Of Whom is that firm composed?

A. Wistar and Woodnut and myself.

Q. Trading as what?

A. William W. Bell and Company.

Q. Are you the plaintiffs in this case?

A. We are.

Q. Who has the active management of that
business?

A. 1 do.

Q. Now you say a mill, what kind of a mnill,
Mr. Bell?

It is a planing and sash mill. Planing and

sawing any odd work in the finish business1

Q. Do you know Charles H. Muckenhim?
A.
Q. Did you do any work for Charles H. Mk

I do.

enhirn at that mill?

A. We did.
Q. Have you any books of account showing the

work that you did for Charles H. Muckenhirn?
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A. T have.
Q Haveyou your books or original account here ?

A Yes.

Q By Whom were the entries made on those
books!

A. Myself.

Q When were those entries made?

A. There were two of us, Norris Stranger, he
works for me.

Q When were those entries made?

A. At or about the time of the delivery of the
articles.

Q What do those books consist of?

A. We carry a ledger and day book, a blotter
and order book. There is a memorandum kept - -
BY MR. CARR:

Q Now what is the first book to Which you make
charges?

A. When we place a good order, that is the
order book and that is what we call our order book.

Q Now when an order comes in what do you
do first?

A. Place it in the order book.

Q Now turn to your first entry in the lien claim?

A. That is for planing isn’t it?

Q Yes.

A. A man wouldn't come down and order some
planing,

Q Now where would that first appear in your
books?

A. That would be on the memorandum of the
sawyers down stairs.

Q And into what book would that go?

A, That would be posted into our day book.

io
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Q. Now get your day book, won‘t you? Whey
would it first appear, February 25th is the date!

A. 190517

Q. Yest

A. This is the old book. The first one wasn't Jg.
tered at all, February?
Q. February 25th.

A. Planing ninety-five.
Q. Now who makes that entry?
A 1do

Q. That is your writing?

A. That js my writing, yes, sir.

Q. And from the day book you post that to the
ledger?

A. To the ledger, yes, sir.

Q. Now as the materials are sold, where do you
first enter them?

A. Well if there is an order it is entered inf
the order book until filled.

Q. Now show me what is your order book!

A. This one. It is not like any business or mal
ter. We have got to make these articles.

Q. And you put it in your order book?

A. Yes.

Q. And you put it into the order book first.

A. Sometimes we do and sometimes we calTf
it into the day book.

Q. And you post from the order book to the
day book and from the day book to the ledger!

A. Yes,glr.

Q. And where planing is done you put it into
what book?

A. Tt is posted right off of the memorandun
into the day book.
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Q Did yon make all of these entries yourself?
A Yes, I kept my own books.

Q You are the book-keeper, are you?

A Well, I do most everything. I keep books
whenI got time to keep them.

Q Idon't mean a clerk, hut you keep the hooks,
don't you?

A Yes, I keep books.

BYMR ACTON:

Q Mr. Bell, will you look over the schedule an-
nexed to the declaration in this case and say whether
arnot it conforms to your books of original entry.
(Handing paper to witness.)

A To the best of my knowledge I believe I did.
Itis a copy of our books.

Q Now the work and labor performed indicated
in that bill and the materials furnished were fur- 20

nished by whom?

A Materials furnished?

Q Yes..

A. By William W. Bell and Company.

Q To whom?

A. C. H. Muckenhirn.

Q And were delivered where?

A. In the erection of that foundry.

_1% How much is due and owing to you on this 30
tull?

A Five twenty-nine eighteen.

Q What?

A Five-hundred and twenty-nine dollars and

eighteen cents. * ! ) [
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BY THE COURT:

Q. When was your last item furnished?
A. Sometime in April, I think.

BY MR. ACTON:

Q. What year?

A. Nineteen six. April 7th, 1906.

Q. And your account began when?

A. 1 think it was the 18th of November.

Q. Now the account in this claim, just look a
your claim?

A. February 25th, 1905.

Q. Who ordered these goods and this work?

A. Joseph Bell in the forepart of the erection of
the building and Mr. Samuel Bell later.

Q. How were the orders given to you?

A. T think most of them verbally, I am pretty
sure. In fact, I know all of Joseph Bell's were.

Q. Now do you know where these items o
charge went?

A. Yes. Can I make first a little statement?
There were sometimes other people ordered sme
few things.

Q. How do you mean other people ordered sme
few things?

A. Well some woula send up for them.

Q. By whom?

A. Send maybe a workman for sash or something
like that; I don't want to say that them two nem
ordered everything.

Q. Did anybody else furnish any of the sasha
frames that went in that plant except yourself a
do you know whether anybody else?
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A 1 don't know.

Q Now, Mr. Bell, do yon know whether or not
any sash were furnished by you for a room called
the buffing room in that building?

A. There was two sash put in between the buffing
roomand the nickelplate room.

Q When?

A. In the latter part of - - along the forepart or
somewheres there in April.

Q Look at your books?

A Can I look at my own memorandum?

BYMR. CARR:

Q Not at your own memorandum.
A T keep all my bills.

BY MR. ACTON:

Q Just take your book, Mr. Bell, and look at it.
A. It was March the tenth.
Q What year?

MR.CARR: What did he say Mr. Acton?
MR ACTON: March 10th.

A 1906.

Q How do you know those sash went into the
buffing room ?

A. Because I took them over there and knew
where Sam was going to put them.

Q Who took them over there?

A Idid.

Q At whose request?

Io
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Sam Bell’s.
Now do you see any other items that you cn

recognize that you took over?

CFrOorOoX

Yes.

What did you take over?

Most of these goods were delivered by team
At whose order?

Joseph Bell and Samuel Bell's.

Now will you look at your bill under date of

February the 17th and see if you furnished any
glass at that time?

PO P OrOFOrOFOPO I POFOFOF Y

What date, 1906?

One box of eight by ten glass.

Do you know who ordered that?

Sam Bell.

Do you know where it went?

Yes.

Where?

In those two skylights and Sam made the sash

hem

In what building?

Why--

In what plant?

In what plant?

Yes.

Fifth street foundry.

Of Whom?

C. H. Muckenhim.

Did you furnish any putty at that time?
I don’t know.

Look at your bill.

Well, there is three pounds of putty.
Well, did you furnish that putty?

And down further twenty-five pounds of potty
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11 couldn’t say it went with, the same glass,
Now, Mr. Bell, do yon know whether or not
Iplant is ia finished plant!

A 1 shouldn’t consider it so.

Q Why?

A Because it isn’t finished.

Q InWhat respect?

A Several respects.

Q Namethem? n

A Inthefirst part it is a big water-closet no light
jnit at all and the sash sets there ready to be put in.
mere were one hundred seventy some windows that
haenever been cased at all. The skylight windows
[nthe moulding room, the stop has never been put
lin The stops were sent there for the purpose.

Q Who sent them?

A We did. It is on our hill.

Q What else? .2
I A This piece of roof I saw there that wasn’t nail-
eddown on one edge and bad and short all the way
anthe other edge, I should judge.

Q When were these stops ordered for these win-
Idows, Mr. Bell or when were they furnished ?
August the 2Gth.

What is that, sir?
August the 26th.
What year?

1905.

O PO P

MR CARR: Pardon me, I didn’t hear that an-
Swer.

MR ACTON: They were furnished August 26th
195 and I put in—
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MR. CARR: Is that an item on the bill here!

MR. ACTON: Yes.

Q. What is the charge, Mr. Bell, what is te
charge?

A. Forty eight feet of cypress on all for pecs
that must be—that was ripped up into half inch
io strips, I should judge.

(Books offered in evidence.)

THE COURT: The witness wants to correct a
mistake. He may state what it is.

WITNESS: I think this might be more like it-
125 feet y2— % November 2nd, 1905.

20 THE COURT: What date is it?

WITNESS: November 2nd, 1905.

CROSS EXAMINATION.

BY MR. CARR:

3° Q* You are familiar with the Muckenhirn plant
down there, are you ?

A. Yes, slightly.

Q. Can you recognize a picture of the plant!
A. A picture?

Q. Yes.

A.

I couldn’t tell you sure whether it is just like
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I sajthe present time or not. 'Whether just taken
[before it was finished or not.

I Q Canyon tell the general outline as to the pic-
ture? I show yon a picture and ask yon whether
toil can say whether that is correct picture of the

general outline?

I MR CARR: Now I would state that I want, if
possible to have this witness indicate the ventilator
sash to which the stop applies to which he has been
testifying for the purpose of testing his knowledge.

MR ACTON: You want a correct photograph
then

THE COURT: You may interrogate him about
this.

Q Do you know whether or not it is a correct
photograph? Do you know whether or not it is a
icorrect portrayal?

A. T should say that ought to be trip windows.

Q What I wanted to know is whether you can
say whether this picture is a correct delineation or
portrayal of the factory building?

A. I couldn't say whether it is correct or not.

Q Youdon't know ?

A. T couldn't tell you without going down there.

Q You can't tell by examination whether or not
thisis a correct picture?

A. No.

Q Can you tell by examination whether or not

this correctly portrays the ventilators or ventilator
sash?

I0
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A. I don’t think it dées.

Q- Now in what respect do you think it differs!

A. Well, I know that they are quod and tip
frames in the top. Quod is four sash and trip is
three.

Q. Pour and three sash?

A. 1 don't mean just with the picture

Q. Well what do you mean?

A. Tt would have four windows in the end and
then there would he a bunch of three and ancther
bunch of three.

Q. What is the order, groups of four windows
and same order groups of three?

A. The end one is a group of four.

Q. In other respects is it correct?

A. There may be more windows put in, furnished
since it has been made. I am satisfied it - -

Q. Now does it show the general column of the
window sash ?

A. Don't show how they are hung.

Q. Aren't some of them open?

A. They're all shut, aren't they?

Q. Now I don't think so. Don't you see sore
sash open there?  Oh, never mind, if you can't
see it.

A. That end one, would you call that open ar
not?

Q. Now I understand you to say that the building
was incomplete partly because the stops were not
on the ventilator sash?

A. That is one thing, the head stop.

Q. And those stops were ordered of you I think
you say under item of November 2nd?

A. That is when they’re charged.
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Q Seventy-five cents was the charge was it?

A Yes.

q. Sothat the ventilator sash were complete save
for this 75¢, charge so far as you know?

A No.

Q What else required to be done?

A Nothing there to stop them, nothing to catch
themy No catches at all. They bang around and
bang the lights out.

Q Have you recently examined the ventilator
sad?

A Yes.

Q Now at the present time the glass are in
the sash are they not?

A T think they are nearly all in.

Q Except some that may have broken out and
the sash frame - -the sash is in the frame, is it not?

A Yes.

Q And it is hung in the frame is it not?

A Hung on the centre piviots

Q And there is a rope made fast to a screw eye
inthe top of the frame, is it not, so that it can be
Icontrdled from the ground and as at the present
tine the sash can be opened and closed from the
! gad can it not?

A Be closed by its own weight.

Q Be closed by its own weight and, as a matter
dfact, they remain closed, do they not?

A Except when the wind is blowing sometimes.

Q Now do they swing all the way in and out with
thewind?

A. No, they can't come only this far.

Q That is they don't swing inside the building?

A The top part comes in and the bottom goes

10
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out.

Q. But the lower part of. the sash can't swing
inside as they are hung?

A. Can't swing inside hut the top - -

Q. The top swings in and the bottom swings ai.
Now what keeps the bottom from swinging in?

A. The bottom of the sill.

Q. So that there is nothing to keep the lower
part of the sash from swinging in, is there?

A. No, sir.

Q. Now what would be the purpose of the stop
that you speak about?

A. To keep the weather out.

Q. What connection would it have with the sash?

A. Makes a better stop for the sash to strike
against.

Q. That would be on the outside?

A. Right across the top on the outside.

Q. But it would have nothing to do with the
opening or closing the sash itself, would it?

A. No.

Q. And it would have nothing to do with keep-
ing the sash closed, would it?

A. No.

Q. Now I understand that the orders for this
material were given first by Joseph Bell?

A. Yes.

Q. And then later by Samuel Bell, was it not?

A. Yes, Joe wasn't there.

Q. And Joseph Bell stopped the ordering about
the middle of November,, did he?

A. 1 should judge so.

Q. And from that time on the orders were chiefly
from Samuel Bell, is that correct?
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A Yes.

q. Do your books indicate?

A, Sometimes, not always

Q Now when Samuel Bell would order What
would he say, generally speaking?

A. Why he would just come up there and order so
many sash maybe or such and such an article and
send it down to the foundry. We knew where he
worked and sometimes he would say o. H. Muck-
enhim

Q Forinstance, if he wanted some sash he would
tell you to send eight sash and so many lights of
such dimensions and that would be practically all
of that conversation, would it not?'

A Yes.

Q And you knew where he worked and sent it
downto Muckenbirn's place

A Yes..

Q Now he wouldn't tell you for what particular
it was to be put to?

A Not always, sometimes he would.

Q 'Now look at your bill of particulars commenc-
ing with item of December 23rd and continuing to
the bottom of the page the last item, I will ask you
ifyou can state - if you can identify any of the item’s
ashaving been ordered for a particular purpose?

A. T don't know that I do know for sure where
any of these articles went.

MR ACTON: Mr. Bell, wont' you speak up
please; look over those items and speak up.

MR. CARR: If the jury don't hear you it isn't
of much account.

io
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A. 1 say I don't know.

Q. That is, as to the items beginning with Sep-
tember 23rd inclusive 1905 to the end of the bill of
particulars you can't positively identify any artide
either by its order or by the use to which it was put
except 'that you believe in a general way that it went
into the building, is that true!

A. Yes.

Q. But you can't recall that any purpose was
stated when the goods were ordered, can you?

A. I can identify some of these articles as nake1
ing them, doing the work on them.

Q. What I mean Mr. Bell is - now this question:
applies to all of these articles between the dates nar
tioned unless you indicate otherwise - that as ol
those articles you can't recall the person odaing
them saying for what purpose they were intended

can you?
A. No.
Q. Sir?
A. No.

Q. Now do you know of your own knowledge for
what the 'articles from December 23rd inclusive toI
the end of the bill of particulars were in fact used
for?

A. 1 know where some of these sash went, but 1
I couldn't tell you the exact place, that is I know
there was three or four sash used in the buffing roomI
and other room there but which one went in each 11
couldn't tell you.

Q. Now between the dates mentioned I see
charges for -

A. There was one sash put in the boiler roam
door very late but whether it was six light or nire
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light T couldn't tell you.

Q I see charges- for five sash do you know whe-
ther they went in the building?

A. What date?

A. Between the dates mentioned.

A. Six sash?

Q Altogether.

A. I should think to the best of my knowledge
that they did.

Q Doyou know that they went into the building ?

A. T know that they were ordered, sent down
there, checked off the book.

Q Butdo you know that they went into the build-
ing?

A. T didn’t take, them there.

Q But do you know that they went into- the
building, were actually used, these particular sash?

A. T am satisfied that they did.

Q But how do you know?

A. Well they were sent there and no doubt un-
loaded there or they wouldn’t be charged with them.

Q Then your answer is that they went into the
building because they were ordered by Mr. Samuel
Bell and were charged in your books to that account,
is that your answer?

THE COURT: And delivered there, sent there.

A. Because there were several new sash put in
there. That was some of the last work done along
there by the buffing room.

Q Do you know yourself that they were delivered
there?

A. 1 didn’t take them over.

io
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Q. Then you don’t know within your own know
ledge?

A. Yes.

Q. That would he within the kwnoledge of your
driver I suppose?

A. Yes.

Q. Now you spoke of some sash being used in
connection with the buffing room; I show you the
plan which has been introduced into evidence by M.
Acton in this case and ask you if you won’t point out
where the buffing room is? (Handing plan to wit-
ness.) Show me where it is.

A. 1 could soon show you if I was down there.

Q. I suppose you could, but can’t you tell by this
plan?

A. Well—I'm not pointing out where it is now
but it runs right across the end of the nickel plate
room and there is two sash in between.

Q1 Your answer is that you can’t identify it by
that map?

A. Not from that map, no, sir.

@Q* Now the changes that were being made to the
buffing room were an addition to its size, was it na,
Mr. Bell?

A. Yes.

Q. The effect was to increase the floor space and
the ground space occupied by the buffing room!

A. Made it 260 square feet larger.

Q. And it was for that portion of the building
that the sash you saw being used was used, was it
not?

A. Near there and in there.

Q. In connection with the alterations to the bur-
fing room ?



A  There was one put in the boiler room door, I

couldn’t testify what size.

Inside door is it?

No, it is an outside door.

That was replacing another door?
No, cut in there.

Q A part of the slat door had been cut out?

A. A part of the centre of the door had been
cut out.

Q And this sash put in its place?

A Yes. '

Q This sash that you saw was in connection with
the changes in the buffing room, was it not?

A. Yes.

Q Now you never saw any plans of this build-
ing, did you?

A. No.

Q And you don't know What Mr. Muckenhirn's
intentions were with regard to putting or not put-
ting casings around the windows, did you?

A. No and he didn't either.

Q You don't know?

A. No.

Q You don't know what Mr. Muckenhirn's orig-
inal intentions were with regard to putting stops
on the ventilators in the foundry, do you?

A. No.

Q Nor what his original plans were with rela-
tion to putting in a water-closet, was it you said?

A. A window.

Q And wanted in the Water-closet?

A. Tt is dark when you shut the door. It opens
into the main office.

Q. Is there a slat door there nowt

el )
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A, Yes.
Q. And in your opinion there ought to he a sash
in it?
A. Yes, ought to be a sash in the partition.
Q. You don‘t know what Mr. Muckenhi
tentions were?
A Undoubtedly he intended to put sash in there
Q. Do you know what his original intentior
10 were to put sash in that door?
A. TIdon‘t know.
Q. Do you know that his intentions
sash in that door?
A. No cutting out the partition.
Q. Well there is a slat - wooden stops
isn‘t there?
A. That would be just as he wanted to put it i
'[J But where the door is now is closed ]
20 Wooden slat?
A. Yes.
Q. And that would have to be cut in ord
it in?
A. Yes cut, cut it in the partition or in the ¢
Q. Now you say the roof wasn‘t nail .
edge; that was the Carney patent roofing that has
been spoken of, wasn‘t it?
AR
Q. And that is a sort of burlap covered witl
A. Of that nature, yes, sir. :
Q. And simply a portion of the edges of that rool
weren‘t turned down?
A. Sticks out there where the
under it and blow the roof off if
enough.

Q. Now how long would it take
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that do you suppose ?

A. A couple of hours, I suppose.

Q A couple of hours, did you say?

A. T suppose so.

Q Then with the exception of the couple of hours
m the roof and with the exception of putting stops
on the ventilator windows and with the exception
of putting casings on the windows and with the
exception of putting a sash in the partition sépara-
ting the water-closets from the office, the building
was in your judgment complete, was it not?

A. Catches on the ventilator windows - didn't
mention that did you?

Q And the catches put on?

A. Casings over all the windows, you mention
that? Casings over the windows; window frames.

Q Now with the exception of the things that I
mentioned the building is complete, is it not, so
far as you know ?

I don't know.

Sir?

I don't know.

You don't know, is that the answer?

I don't know what his intentions were.

So that, not knowing Mr. Muckenhim's in-
tentions you would always be unable to say whether
the building was complete or not?

A. If he didn't intend to make it any larger, so
far as I know them additions would have finished it.

Q That is, the things that I have specified, if put
in the building, would, in your judgment, make it
acompleted building, that is true isn’t it?

A. T should judge so, so far as the building goes.

Q And the building was in its present condition

OPOPEO P
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of completeness or uncompleteness by the 15th of
November, 1905, was it not?

A. Fifteenth of November?

Q. 1905— well when did it reach its present stage
of completion?

A. Not till they quit.

Q. Sir?

A. Not till they quit there,

Q. Do you know when the large foundry building
was occupied?

A. Idon't

Q. Do you know when the building between the
large foundry building and the original machine
shop was occupied ?

A. I couldn’t tell you the date, no.

Q. Do you know within a week or two or a
month?

A. Yes.

Q. You were down there occasionally, weren't
you, at the plant?

A. 1 went there sometimes when they were build-
ing it and got some few orders while I was down
there.

Q. Now all the time this work was going on m
the building, the factory was being operated, was
it not?

A. All the time.

Q. Yes, parts of the factory was being operated!

A. When they were building the main foundry,
you mean the main foundry?

Q. Yes.

A. 1 should judge there were some working.

Q. Well don’t you know the plant itself was in
operation—don’t you know that the plant itself was
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inoperation for at least a year before it closed in
April of this year?

A I don’t know.

q. When yon were down there from time to time
din't you see the factory in operation and machinery
ruming and people working?

A. When I first made trips down there they was
building the Fifth street end.

Q Now when the Fifth Street end was done they
startedi to operate that part of the factory, didn’t
they?

A 1 suppose so.
ME ACTON: Well answer if yon know and not

“suppose so.” That is not a proper answer.

A No.

Q Well yon from your observations saw that
thefactory at the Fifth street end was being operated
and saw the people working?

A After they built the Fifth street end I didn’t
o there.

Q And you don’t know whether there was any
work done there at all?

A Not at that time.

Q When did yon first observe the factory being
inoperation or any part of it?

A. 1 think the first time I was in there was when
they was running the shafting between the room—
between the foundry and the Fifth street end.

Q When was that?

A 1 don’t know.

& Wasn’t that in November ?

A Idont -—-

I0
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Q. And at that time the foundry was in operation
wasn’t it?

A. T think so.

Q. And at that time the Fifth street end wasin I
operation wasn’t it?

A. 1 don’t know.

Q. You don’t know?.

A. Not at that time.

Q. Now don’t you know, as a matter of fact, that
considerable of the material furnished by you wes I
used in the operation of the plant as distinguished
from its erection or construction?

A. Don’t I know it was?

Q. Yes.

A. No. I couldn’t identify only the sash.

Q. And you don’t know then whether or notit
was used in operation or construction, do you?

A. The sash and frames I do.

Q. As to other articles do you know whether ar
not they were used in erection or for operation?

A. Not with exception of them sash mentioned.

Q. That is with the exception of sash you cant
say?

A. No.

— O

NORRIS TRULEENDER, Sworn.
DIRECT EXAMINATION.
BY MR. ACTON:

Q. Mr. Trullender, where do you live?
A. 262 Sinnickson street, Salem, New Jersey



209

Q What is your business!

A Sash and door maker.
I Q For whom do you work!
I A William W. Bell and Company.

Q Do you know Charles H. Muckenhim ?
[ A Not personally acquainted.
I Q Know him when you see him!
I A Yes, sir.

Q Do you know whether or not he has a plant
mHfth, street in the city of Salem!
I A Yes, sir.
I Q Do you know whether or not William W. Bell
adCompany supplied any materials for that plant!
I A Yes, sir.

Q What materials did they supply to your know-
ledge?

A Window frames and sash and some other ar-
Hides

Q Howdo you know they were supplied for that
factory?

A I made them and delivered them there.

Q How many did you make and deliver there,
if you know?
I can’t tell.
Many?
Yes, sir.
A hundred?
Fifty at one time. #
What is that?
Fifty at one time.
Do you know where they were used?
Yes, sir.

Where were they used?
In the foundry.

PQ PO PO PO PO P
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CROSS EXAMINATION.

by MR CARR:

+Q Do you know when you delivered these fifty
Lash of fifty window frames, wasn’t it?
[ A Yes, sir.
Q They were used in the foundry?
I A Yes, sir.

Q And they were delivered there prior to Nov-
ember, were they not?
I A Yes, sir.

Q Andyou don't recall any frames that you
delivered?

I A Ididn't deliver them, I recall making them.

Q And they were used in the foundry prior to
[Noverrber, were they not?
I A Yes, sirr  Which November?
[ Q Why you spoke of knowing that Fifty win-
dowframes or sash were delivered to the foundry,
yousaid that didn't you?
I A Yes, sir.

Q And you knew they went into the foundry?
I A Yes, sir.

Q And that was prior to November 1905, was
itnot?

A Yes, sir.

Q Now this planing that was done for the foun-
dy, as you say, consisted in planing rough lumber
ino planed lumber, wasn't it 2

A Yes, sir. -

Q And you don't know what use was made of
it at the factory, do you ?

A 1 planed some of it myself.

20
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Q. But after tlie lumber was planed and sat
down to the Muckenhim plant, you don't know v
was done with it do you?

A. No, sir.

JOSEPH H. BELL, Sworn.
DIRECT EXAMINATION
BY MR. ACTON:
MR. CARR: Your Honor, may I ask this witnes

not to volunteer statements and to make his ar
swers responsive? The last two days he has vd-
unteered about half of the testimony.
Mr. Bell, where do you live?
Salem.
What is your business ?
Carpenter, contractor and builder.
Do you know Charles H. Muckenhimf
Ido.
Now did you get any supplies from William
W. Bell and Company for - -
I did.
For what purpose?
For to complete the building.
Now by whose order did you get the supplies!
Mr. Muckenhim.
What kind of supplies did you get?
Well I got frames, sash, doors and some trim+
mings, mouldings and such as that.

Q. Where were all of them gotten?

20
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The mouldings were used in the - -

Where were they gotten?

Gotten at William W. Bell and Company's.

Where were they used?

Used in that factory all over in different
places, some in the big foundry, some in the
mechine shop. In the office, in all the attachments
there. All used there in different places.

Q Now how many window frames did you get?

A T can't just exactly state just how many of
themI ordered. I ordered most all of them; my
brother ordered some few later on.

Q Do you know how many windows in the
Houndry?

A NolIdon't -I have not went down - -

I Q Now the planing - was there any planing done
there?

A Yes.

Q What was it done for?

A Well that was planing stop stuff and some few
planking to a thickness and such as that.

Q Do you know whether or not the sash and
window frames were delivered?

A. They were.
| *Q At the factory?

A. They were; sometimes I went over myself to
the factory and got frames and carried over there
whenI needed them and the balance Mr. Bell would
sad over by either Mr. Albert Giles or sometimes
I'would send one of Mr. Muckenhim’s men over with

j awheel-barrow and have them wheel over a few.

Q How long did you continue ordering these ar-
ticles?

A. Right up till way in November.

O PO P
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Q. Of what year?

A. 1905 or 1906.
BY THE COURT:

Q. 19057

A. 1905, Yes.

BY MR. ACTON:

Q. Then what did yon do?

A. Then I left it— after that I left my men thee
and left it with my brother to do the ordering wh|
they want.

Q. Did you have any conversation with M]
Muckenhim? I think we have gone over t]
Well, did you have any conversation with Mr. MxK|
enhirn with reference to leaving the completion m
the work to your brother?

A. T did.

Q. What was the conversation?

2Q A. I wenttoMr. Muckenhim and told himnysi]

uation, that I had other jobs pushing me and akirg
for men and these were men there that I needed 1
could take off and that I had a contract of minefar
Mr. Fred John 'Green and the American Oil Factary]
I was building a building there and they were war]
ing men and I thought I was building Mr. Muden]
hirn’s building there and it wouldn’t he right forne
to 'take these men away and I made arrangement]
with Mr. Strong, one of the managers of the Aneri-
can Oilcloth Factory-—-—-

Q. Your conversation with Mr. Muckenhirn!

A. I told him my situation in the matter. ]

Q. Well, did you have any agreement by wim|
your men left there?

A. Yes, I told him I would leave my men thae!



CROSS EXAMINATION.

BY MR. CARR:

Q I understood from your previous testimony
that you left the Muckenhim plant about Novem-
ber the fifteenth, 1905?

A Somewhere» right around there.

q. And at that time previous to that time the
sash and window frames had been ordered and were
inplace, were they not, Mr. Bell?

A No, sir, they were not.

Q Hadn’t been ordered?

A Yes had been ordered, but hadn’t been put in
place Some of them hadn’t even been put in the
foundry, in the foundry building.

Q But you didn’t order any after you went
[away?

A. No, sir, I didn’t order any after I went away;

111 left that to my brother.
Q So that your knowledge of what was ordered
I ends, does it not?

A. No, with the exception of some lumber.

Q No, in this particular matter?

A No, I didn’t order anything after that because

I Ileft it to him.
MR CARR: Now, if your Honor pleases, I want
j tostate at this that my recollection of the previous
I testimony of this witness was that the plans for he
| erection of this building were in writing. That there
I tad been a rough floor plan submitted by Mr. Muck-
enhimand that from that this witness drew a ground
I plan of the building and the side elevations of the
I building and the truss or girder rafter, the side ele-

Io
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vahon of the trusses. Now, if that be so, I want ©
move that the oral testimony of this witness as o
the completion of the building or as to what it was
intended to do in the erection of the building be ex
cluded from this case upon the score that better evi-
dence exists, namely, the written plans or sketches
themselves. I make that motion at this time in ader
that Mr. ACTON may have the benefit of this witness
he desires to supplement the testimony.

MB. ACTON: I would like to ask a few questions,

BY MB. ACTON:

Q. Mr. Bell what was done with those plans!

A. I left them there for the use of my brother ad
they layed in the building next to the old—we had
the use of one of those-—-——--

Q. Well, what did you do with them?

A. T left them there when I went away.

Q. Have you got them now?

A. T have not.

Q. Have you seen them since?

A. I saw them when I was down there once ar
twice.

'Q. Were they left there?
A. They were left there— Mr. Muckenhim sen
them.

MB. ACTON: We call on you to produce them

MB. CABB: Thatis hardly fair and until this tes-
timony came we knew nothing of these plans and a
notice to be the foundation of second evidence nust
at least be reasonably sufficient to give the party tine
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totat up the papers, so that the foundation for that
has not been laid.

by THE COURT:

Q Are these the plans which were drawn before
the building was commenced and showed to Mr.
Muckenhim and agreed to by him?

A They were. I couldn't go on and make the
hill for that building if I didn't make the sketch. I
couldn't go on with the trusses If I didn't make
them I called Mr. Muckenhim in and called him.
M. Muckenhim came in there two or three times
with me and sometimes he would make an alteration.
Hekept altering all the time on them from one thing
to another.

Q What did those plans show?

A. They showed the general ground floor, the
side elevation, the trusses, the ventilators and that
is about all there are there of both building *of the
whole building, all there are there. Plans of the
whole things T had drawn, sketched. Mr. Mucken-
him gives me an outline of what he wanted and I
told him.1 would draw it out and did.

ME CARR: Your Honor can see the importance of
these plans over the statements made by the witness.
The question is was this a completed building. Now
this man says the building wasn't complete because
of certain things, but they don’t know of what he
contemplated building in these written plans.

MR. ACTON: Well, produce them.

MR.CARR: Your Honor can see that if it was

jq
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desired to produce these, these were the persons wo
knew of the existence of them. We learad it the
first time in the midst of this trial. Mr. Mecum if
called upon, would have no doubt gone through al

t}l:ose voluminous papers and would have produced
them.

THE WITNESS: If necessary, I can furnish
five to six men that was working for me that knewI
was working by the plans and hav-e them here in
an hour, three of them if yon wish them.

.“HE COURT: Well, it is rather an unfortunate
situation. If it had been called that there were such
plans and the earlier testimony had been objected tq,
of course, it would have been ruled out, but now it
is in without objection and I don’t see — —

MR. CARR: It was in without objection but not
without objection so far as this case was concerned,
but so far as the other ease, which was the only case
that was 'being tried. Later it was decided to con
solidate these two cases and this morning I gave
notice to counsel at the opening of the court that I
would make this motion so that he might have tine
to supplement his proofs if he SO desired. I couldn’t
have been, said to have consented at that time be-
cause the Bell case wasn’t in the contemplation of
either the court or counsel.

THE1COURT: Yes, hut when we agreed to have
this jury dispose of the two cases it was agreed that
the testimony already in should be considered by
them in the Bell case. Well, these plans may he
found yet.
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ACTON: We will make a demand for them
to produce it.

MR. MECUM: The answer is this, that I got np
all the papers that were in Mr. Muckenhirn’s office,
in Ms desks and in his safe and took them up to my
office. All those papers I have examined with the
exception of Mr. Rose’s letters which Mr. Ware had
gone through and examined. I find no plans or any
indications of plans among all this mass of material
that I took from Mr. Muckenhirn’s office. Now if
Mr. Ware has found any plans he can tell you. Mr.
Rose’s letters were all separate and distinct. Mr.
Acton: That don’t say Mr. Muckenhirn hadn’t tak-
en them anywhere else.

MR. MECUM. At the time of appointing the re-
ceiver, Mr. Muckenhirn wasn’t in Salem and 1 locked
everything up.

MR. CARR: Have you got the plans, Mr. Muck-
enhirn?

MR. MUCKENHIRN: No, sir, there never was
any plans.

MR. CARR: Have you the plans?

MR. MUCKENHIRN: No.

MR. CARR: Do you know where they are?
MR. MUCKENHIRN: No.

THE COURT: Let the case proceed then.
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(Whereupon the defendant, by his counsel prays
a bill of exceptions, which is hereby allowed ang
sealed accordingly.)

...—-—-—__.___0———__._____
WILLIAM W, BELL, Recalled,
DIRECT EXAMINATION,
BY MR. ACTON:

Q. What statement is it that you desire to cor-
rect, if any?
A. Why I did identify those two sash at the last
of the bill I know.
Q. What do you mean by that Mr. Bell?
A. They asked me if I could identify any of these
29 articles and I went down there on November 2rd,
wasn’t it?
Q.. December 23rd.
A. December 23rd and I had already identified
two sash and T supposed You meant down to them.
Q. In what way had you identified them?
A. Itold you I took them over there.
Q. What do you wish to correct?
A. Didn’t T say I couldn’t identify any of these
30 gsure?
Q. Yes.
A. Well T supposed you meant down to this I
had already identified.

BY THE COURT:

Q. Now you mean to say?
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A. March 10th, two sash six light 8 x 10 4.60.

BY MR. CARR:

Have you finished your correction?

A. T believe so.

a  Now these two sash under date of March the
tenth were for use in the addition to the buffing room,
were they not? io

A. In the buffing room and the nickel plate room
in the addition.

Q That was the change that was being tirade in
the buffing room at the time?

A. T think so.

o

SAMUEL BELL, Sworn.
20

DIRECT EXAMINATION.
BY MR. ACTON;

Q. Mr. Bell, where do you reside?

A. Salem.

Q "What is your business?

A. Carpenter.

Q After November— about November the 15th,
1905 who had charge of the carpenter work at the
Muckenhirn plant?

A. 1 did about, we had+ I was exactly.

Q Did you order any materials from William
Bell and Company?

A T did.

Q What did you order?
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Ordered the sashes, different stripping.

For whom did you order them?

For Mr. Muckenhirn.

Where were they used?

Were used there in the building.

Who furnished them?

Bell and Company.

Now can you state any particular articles that

CrOorgror

io were furnished there?

20

30

A. Well there were several sash and glass and
several light that—

Q. How much glass was furnished there?

A. Well there were— 1 couldn’t say positively
how much. There were fifteen or twenty orders of
glass different sizes. How much I wouldn’t say, that
is the exact amount.

Q. Hid you ever get a box of glasst

A* 1 got a box of eight by ten.

Q. When?

A. That was ordered toward the last before they
closed.

Well how long before they closed ?

It was within a month.

What was done with it?

They were put in the skylights in the roof.
Any sash put in the engine room ?

Yes, sir.

Who put them in?

I cut out the hole for it and I think John Gros-
cop nailed it in.

Q. When was that done?

A. That was done— that was done late. Suppose
about a month or two from the time they closed. I
can’t give the--—--—--

PATRPS PO
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Where did you get the sash?

W. W. Bell and Company.

Who brought it there?

I brought it.

At whose direction?

Mr. Muckenhirn’s.

Did you get any other sash or glass from any-
where élse but Bell’s?

A Never did.

iQ Did you get any other glass than that box of
gass this year?

A. Yes, sir.

Q How much?

A T suppose I got, well T can’t tell the exact
amount. I got it— it went for putting in windows.
Sone of them went in the office, some went in the
ventilator— the last of them went in the ventilator
where the wind had blown them open.

ol ol gy el g

Where did you get that glass?

W. W. Bell and Company.

Who got it?

I did.

Who took it to that factory ?

I did.

Did you do any work on the door of the ship-
ing room?

Cut a window in there.

When did you do that?

That was the last of my work.

Well, what do you mean by the last?
Well, within a month I guess.

Of their shutting down?

Yes, sir.

And when did they shut down?

ol e P@POPEDPOPOPO
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A. They shut down the twentieth of April T
think. ? >1

From whose order?
I think Mr. Muckenhim told Mr. Smiley to
io have it put in there.
Q. Now was any sash put in the huffing room?
A. Yes, sir.
Q. When was that done?
A. That was along the last work that I was doing
It has never been finished yet.
How many sash did you put in there?
Two.
Where did they come from?
Came from W. W. Bell.
Who got them?
I ordered them.
Well who brought them there?
Mr. Beil, I think, if I remember right.
What did you do with the partition between
the buffing room?
A. What I tore out, do you mean?
Q. Yes. When did you do that?
A. That was all done at the same time.
Q. Was there any materials used in repairing it
that were planed ?
Yes, sir.
Where was that got?
Why there were some of it got to Bell.
Where was the planing done?
The planing was done there to Bell and Com+

Q. Where did you get this glass?
A. From W. W. Bell.

Q. Who gotit?

A. 1 got it.

Q.

A.
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Who delivered the planed goods?
1 A Albert Giles as a general thing delivered the
*

I Q Andiwhen were they delivered?
I A Well they were delivered as I wanted them
there for the job.
I Q Well about when?
I A Well about—some I think was delivered with-
mna couple of weeks I guess..
Of What ?
Sir?
A couple of weeks of what?
The time I was told that we closed.
And when was that?
Twentieth of April, I think.
What year?
1906.
Now did you get any putty from Mr. Boll’s?
I did.
When did you get that?
At the same time that I got the glass, I think.
Well about when was that?
Well that was right—wasn’t over a month I
I dadt think— it was when I was cutting in those sky-
I]ighsm the roof and they are not finished yet.

Q A month from what?

A From the time they closed.
I Q What was done with the putty?

A Tt was put on the skylights.

Q At whose order?

A1 Sir?

Q At whose order?
I A Mr. Muckenhlrn’s.

I
|
I
I
I
I
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Q. Do you know whether or not— do you kow
Mr. Trullender?
I do.
For whom did he work?
W. W. Bell and Company.
Did he deliver any materials there?
He did.
What were the materials delivered there!

I think he has brought over a sash o two
at a time when they weren’t closed when they vat
over there and he would bring them over.

Q. What became of the sash?
. A. They were put in that building.

mOFOPFOoX

CROSS EXAMINATION.
BY ME. CARE:

'Q. Now Mr. Bell, with regard to the several ssh
furnished by William Bell and Company after No-
vember 1905 I understand that two of them werewsad
in a skylight in connection with the addition totte
buffing room, that is correct, isn’t it?

Not as a skylight, no, sir.

W ell What was it?

The skylight is in a roof.

What was it for?

They were used for a light in the buffing rom
And that buffing room because of this dage
that was made at that time— because of the addition
to the buffing room -------

A. Welll don’t know. I couldn’t say about that
because of the addition. Not at that time it wasnt

Croror
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The buffing room was enlarged once before and that
Jeft a partition fronting on the nickel plating.
0. And these sash were used in connection with
1 windows that were put in or what?
J|u-_-' were new windows, yes, sir.
s. the wall was cut out and new w indows
’_u to give more light?
. were no windows in; it was a golid wall.
). Sol ". wall and that was cut out. Inside the
dine that was?
A That was in the old partition in the original
building. _
And that was eut out and these sash put in?
Yes, sir.
| another sash I understoon used by cut-
tno out the solid door of the engine room and put-
ting a sash in the door?
hat sash is not in the door, it is right above

it was made by cutting out and pufting

Yes, sir.
Q. So that all these sashes were used in work of
alterations, were they not, and additions?
A. Used in all as additions, I suppose. They were
|I;<u;.i to get light because it was too dark in there
for the men.

is where a wall was cut out and the sash
vas put in afterwards to get light?

A They were not cut out in the shipping room,
they was all they were.

Q. And they made more light by putting in these

hey got more light, yes, sir.
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Q. i And this planing yon speak of as being due
with in two or three weeks from the time the facton
closed' was for the addition to the buffing room t o
it not?

A. To the best of my knowledge.

Q. That was' made necessary by tearing out the
partition in the buffing room, wasn‘t it ?

A. T can’t say that that was made it necessary
by tearing out the partition. There were lots of
rough sheathing that you couldn't lay paper onit
and it was what they call skinned off to fetch it out
to a thickness.

Q. And this was in the new work to the huffing
room?

A. 1In some of the old buildings too.

Q. Now this box of glass that was bought for
the skylight ni the ro*of that was a new skylight in

building, wasn't it

A. Sir?

Q. That was a new skylight in the old building!

A. It was put in the old building, yes, sir.

Q. And the roof was cut away to make room for
this skylight, wasn't it?  Originally it was a sdid
roof before the skylight?

A. It was a solid roof before the skylight.

Q. Now did you order all of the materials that
came from Bell and Company so far as you know?

A. How is that?

Q. Hid you order all the materia'ls that came
from Bell and Company, so far as you know?

A. 1If there were any ordered that I didn't order
I didn't know nothing about it.

Q- Now let me see whether you do know. I
notice under date of November 25th, 1905, a charge
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for one pattern twenty-two inches in diameter, do
youknow anything about that? ,

Twenty two inches in diameter?

Do you know anything about that, Mr. Bell?
I can't say that I do.

Probably not ordered by you?

I can't say.

You have no recollection? Now did you
ever order any patterns from Bell and Company?

A. Not to' my recollection, I didn't.

Q Now did you ever order any cypress hoards
for patterns?

A Sir?

Q Did you ever order any cypress hoards for
patterns from Bell and Company?

A. 1 think once I did get a piece of cypress board
for M. Smiley.

Q And that was for patterns, wasn't it?

A Tcan't say.

Q For making patterns?

A T can't say what use he made of the board.

Q Now under date of December 3oth there is
aecircle, thirteen inch diameter, do you know what
that was for?

A. Tcan't recall it just at present, no, sir.

Q That wasn't ordered by you?

A. II couldn’t say.

Q Now there is one circle seven inches in diam-
eter under same date?

A. There is not but one place that I can place
those circles and that is in the stock room where the
window was made to pass the stuffin and out. They
were cut out there and that is the only place that I
can place them.

OP OO >
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Q. Now these appear to be true circles - -

(Objected to as repetition. Question allowed.)

#Q- Do you know what part of the building thee
circles could be used as a permanent part of te
building?

A. One was used in the stock room and one v
used in the tool room.

Q. Now what was the use of the circle usedin
the tool room?

A. Well there was a lock on the door and mae
was supposed to go in there. The man was supposed
to go in there -

Q. 1Isn't a circle a solid block of wood?

A. Not if the centre was cut out of it.

Q. Do you know the centre was cut out of it?

A. The centre was cut out, yes, sir.

Q. Don't you think these were used by Mr. S&-
ler in the pattern room ?

(Objected to. Objection overruled.)

A. I am not positive of it.

Q. You aren't positive where these were used!

A. No, sir I'm not.

Q. You didn't order any of these circles yourself!

30 A.' I can't say.

Q. Now there is a fourteen inch circle, do ym
know anything about that?

A. I don't know.

Q. A number of panes of glass were broken in
this factory from time to time, weren't there?

A. They were.'

Q. And where did the glass come from to re
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place them?

A, Came from Bell and Company.

q pid yon make any—did you go once to Bell
andCompany for turn patterns or for gig sawing?

A. I couldn’t say.

Q You don’t remember?

A No, sir.

Q Now a portion of the pntty that came from
Bell and Company was used in replacing broken
glass, was it not?

A I don’t think there were any of it used m re-
placing the broken glass. They were put in with
tinpoints. '

Q You mean to say that when a pane glass was
being placed that no putty could be used ?

A Theyre there today and. anybody can go and
seethem and they’re just put in with tin points.

< And no putty was used!

A. No, sir.

Q And that is the way they were put in?

A Yes, sir, the pntty was used on the skylights.

PLAINTIFF BEST.

MOTION FOB NONSUIT.

MR CABB: Now if yonr Honor pleases, in both
theses cases I make a motion for nonsuit on the

ground first that there is no proof that materials were
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within the four months, ordered for the purposed
the construction and erection of this factory hild
ing.

Secondly because there was going on that time te
work of erection, alterations, additions, repairs ad
operation of the plant and the proofs do not separate
the items in the mechanics lien claim.

Upon the further ground that the materials vae
not ordered for the construction and erection
the building.

THE COURT: The motion for a nonsuit will ke
denied.

(Whereupon the defendant, by his counsel, pays
a bill of exceptions, which is 'hereby allowed ad
sealed accordingly.

DEFENDANT’S TESTIMONY.

SAMUEL LUMLEY, Sworn.

DIRECT EXAMINATION.

BY MR. CARR:

Mr. Lumley, where do you live?
Fifth Street, Salem.

Where do you wrok?

Work at the glass house now.

Did you ever work for Muckenhim?

CrO>0
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Yes, sir.

When?

Started in on February 8th, 1904.

And worked until what time?

Twenty-first of ApI‘il, 1905.

Nineteen five or six.

Six.

Where did you work? In what department
did you work?

A. Foundry, as a moulder.

Q Do you remember the fact that a new foundry
building was erected there?

A. Yes, sir.

Q I show you the diagram in this case and ask
you to indicate new foundry building? (Handing
plan to witness.)

A. That is the new foundry yes, sir.

Q Building marked foundry on plan?

A. Yes, sir.

Q Do you remember when the workmen moved
into the foundry building ?

A. Moved in on the fourth of September, Labor
Day.

Q 19057

A. Yes, sir.

Q Canyou say whether or not the foundry build-
ing was continuously operated thereafter until April
21st, 1906?

A. Tt was from the fifth. They went to work the
next day, the day after, I think.

Q Was it operated as a foundry and by the work-
men there?

A. Yes, sir.

ol ol ol ol

(Objected to as leading. Question allowed.)
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Q. Will you say whether or not the building—will
you say whether or not when you went in there m
September the fourth the building was under roof!

A. It was under roof with the exceptions the win
dows were not in the ventilators.

Q. Were the sides of the building erected or were
they not?

A. Yes, sir, the sides of the building were erected,
but I don’t think the windows were all in.

Q. Now can you say how soon afterward the
windows were put in the ventilators, if at all?

A. Wellit wasn’t so very long afterwards, nayhe
two or three weeks.

Q. Now can you say how soon the windows in
the side of the building were put in, if at all?

A. -They were put in, but I can’t fell definite what
time. It wasn’t so very long.

Q* Well would you say it was a matter of weeks!

A. Well, T should say about two or three wesks.

Q. Well after that work was done what could you
observe about that building that was incomplete?

A. Nothing whatever as far as I could see.

Q. Were or were not the sash in the ventilators!

A. Yes, sir.

Q. Were or weren't the glass in the sash in the
ventilators?

A. At what time?

Q. The period of some two weeks later that ym
refer to?

A. Yes, sir.

Q. Can you say whether or not ropes were fas-
tened, made fast to the ventilator sash so that they
could be operated at the ground?

A. There was an eye put in at the top of the wn
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(low these ventilators swing on a pivot and there
was’a rope fastened to that, a kind of weight, a
knot made in the rope and when you wanted to open
themyou would pull down and put in this knotch.

Q Can you say whether you could operate these
ventilators from the ground?

A. Yes, sir. Tubs were in front of them and we
would stand in front of the tubs when we wanted to
open them for the gas to get away and we would
pull them down.

Q Do you recall when the building connecting
the foundry and the original machine shop— this
building here— was first occupied?

A. Well, I should say along about November, the
first part of it.

Q About the first of November 1905?

A. Somewheres thereabout. I don’t know ex-
actly. A . ¥

iQ And for what purpose was it used ?

A. For machine shop, tool and brass.

Q Was there machines in there—was all ma-
chines in operation!

A. Lathes.

Q Any shafting?

A. Yes, sir, shafting, pulleys, belts and clutches.

Q Do you know whether or not the machine
shop was in operation at that time?

A. This started in November or Decemberf.

Q Do you know whether or not Muckenhim s
workmen were working in the machine shop at that
time?

A. All the machines wasn’t working, they would
change them around, whenever orders would come.

Q Butwas a part of this building in operation at
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the time you have spoken?

*Q A part of the machines in use?

A'. Yes, sir.

Q. Now can you say whether or not the nmchine
shop continued irt operation until the day of desinr
in April of this year?

A. Yes, sir. It did.

JQ. Will you say whether or not you had case

Pass through the machine shop during cold wex
ther?

A. T used to go through there in cold weather. n
warm weather I would jump out of the window, I
live right close there.

Q. Well, during cold weather which did you
make the practice?

A. TImost generally go through the machine shop
Toward the last part they got a system there that
I had to go through the machine shop.

Q1 “When was it that you had to go through the
machine shop?

A. T think that started—we had a check system
there that we had to enter and leave.

« Q. Well, about when was it?

A. I won’t say because I don’t remember.

D. "Now did you— what did you observe about the
machine shop that was incomplete so far as the build
mg’ was concerned ?

A. Well1 sofar as I know I didn’t see anything,
I supposed it was all done, that is all I know.

Q. Do you know the workmen were able to do
their work inside the building?

A. They did do it because they worked there,

Q. Did you observe any inconvenience occurring
to the workmen through any incomplete or supposed
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incomplete conditions of the building?

A

Q
A

Not after they started to* work, no, sir.
And that was in November 19057
Yes, sir.

CROSS-EXAMINATION

BY MR. ACTON. 10

Q

Mr. Luniley, you say you observed no incon-

venience that the workmen were subjected to, what
workmen do you mean?

POPOPOPOPOP

Machine hands.

Whereabouts?

In the machine shop.

Were you in there all the time?

No, sir. 20
Then how do you know?

When I was going through.

doing through to where?

Going home.

When was that, the quitting hour?

Sometimes we would get done half past two;

there wasn’t any time.

Q

Did you stop in there and ask them if they

were working under inconvenience? 30

POPO =O P

I had a brother there.

Did you stop and ask them ?—
No, sir.

Was Mr. Muckenhim there?

He was there at times, yes, sir.
How often?

I couldn’t tell that, but he was there quite
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«often.
Q. On a average of once a week ?
A. 1 should say he was there—

(Objected to. Objection sustained.)

Q. Are you a carpenter?

A. No sir.

Q. Do you know when a building is complete a
not?

A. No, sir, I don’t know whether there is any-
thing.

'Q. Do you know whether the roof on this build-
ing was complete?

A. 1 should say so.

Q. Mr. Lumley, was it so?

A. Because I saw the paper was on there and I
thought the building was built.

Q. Remember whether the paper was nailed
down ?

A. I don’t remember about that.

Q. See any lumber and sash come there?

A. I saw lumber and sash come, yes, sir.

Q. What was done with it?

A. 1Icouldn’t say what was done with it. I dont
remember.

Q. Who brought it there?

A. Sometimes Al. Giles brought it there and sonme
times Trullender.

Q. Who did Trullender work for?

A. Mr. Bell

Q. Who did Al Giles work for?

A. T think he worked for Wistar and Woodnut
and Mr. Bell too.

Q. Any carpenters there at that time? «
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Yes, sir.

m o ! >\ *

Mr. Groscop and Mr. Samuel Bell.
Mr. Walters ?
I never seen Mr. Walters there but once.
What were they doing there?
Working around there.
What kind of work ?
I've seen Groscop making match boxes and
bottom hoards and so forth.

Q What else did 'you see him do; put in any
windows or sash ?

POPO PO P

(Obpjeeted to. Objecti'lon sustained.)

Q Now, Mr. Lumley, you have testified in re-
gard to these ventilators. They were hung in the
middle, weren’t they and the cord fixed to the top ?

A. In the center at the top.

Q And when you wanted to open them you pull-
ed them down?

A. Yes, sir.

Q Now was there anything to keep them from
banging?

A. They would go opt I suppose.

Q Bua as a fact didn't they bang out a great
deal?

A. Well if the wind blowed hard they would
bang .

Q Then they weren't finished?

A. Asfar asI know. I met him, came to him one
day and asked him if he wasn't going to fasten it.

Q Who?

A. Mr. Muckenhim.

* ) When did you first conclude to make that

I0

20

30



io howev

20

30

240

statement?

A. Why for the reason they was always out ad
banging and I did get tired o f--——--

A
Q
A

Q.

CrROrOoPOoP»OP

Breaking out window lights ?
No, sir.

Broken glass didn't come down on you?
No, sir, no window lights broke.

Beating and banging there all that ting
er?

Yes, sir.

Rain come in?

No, sir we never lost any on account of ran
Did the rain come in?

Well it would come in at times.

Did it wet the sand?'

No, it didn't wet us.

I said, did it wet the sand?

No, it didn‘t rain in enough to wet the sand.
There was no complaint on account of these

*

ventilators about wetting the sand?

A. There was some complaint, but we never lost,
any time on account of them. It was before they
put in. There was no complaint, they only asked
when they were going to be put in.

geRgelgle

Your work was altogether where?

In the foundry.

Did they have a window in the foundry?
Yes, sir.

When was that put in?

That was put in this September sometime,

sometime I should judge the latter part of August.

Q.
A.

It was put in before you went*to work there!
Sure.
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ELLSWORTH E. BOOZ, Sworn.

DIRECT EXAMINATION.

BYMR CARR:

I Q Mr. Rooz, where do you live?

I A Salem, New Jersey.

I Q Were you formerly employed by Mr. Muck-
Inlrirn?

I A Twas.

I Q Ait the brass plant in Salem?

I A Yes, sir.

I Q And later by Mr. Mecum, Trustee ?

I A Yes, sir.

I Q How long did you work for Mr. Muekenhim?
I A From June 1905 to the 2'lst day of April, 1906.
I Q What were your duties there?

I A From June 1905 up to November 1906 I was
[enployed doing jobs such as lacing belts, oiling
machinery, moving machines, making boxes or what-
ever little odd jobs came around, lacing belts, steam
ifitting,

I Q Until what time did you say they were your
general duties?

Ia Up to November 1906.

IQ. 1906 or 19057

I A Up to November 1905.

I Q Now commencing with November 1905 what
were your duties ?

I A Running the larger engine.

I Q Do you remember the fact that a large foun-
py building was erected by Mr. Muckenhirn ?

I A Yes, sir.

I Q And that is the building indicated on the

20
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plan as foundry?

A. Yes, sir.

Q. Do yon recall when the workmen got into the
foundry building, that is- Mr. Muckenhirn's walke

men?
A. Yes, sir.
Q. When?

A. It was in September,
io Q. Ofwhat year?
A. 1905.
Q. Do you remember the day?
A. Labor Day.
Q. Couldn't tell you whether it was fourth a
fifth.
Q. 1905. -Now do you know whether or not fran
that time on the foundry was continuously operated,
this building here?
20 A. It was.

-Q Do you know whether or not the workmen
worked there daily?

A. They worked there every day that they had
material to work with. They laid off three or far
days probably waiting for material.

Q. Now do you recall that a building was erected
between the foundry building and that orignal
machine shop?

A. T do.

Q. Do you know when Muckenhim's workmen
got into that building?

A. They got -in there the week ending November
the 17th, 1906.

Q. How do you fix that date?

A. Because I was to have a raise when I started
the big engine and the date I got my raise was Now
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[ender 17th, 1906.

I g You mean November 1905, do you not?

| A 1905, yes, sir. .

| Q Do you know when the machinery was in
Ictual operation in the new portion of the machine
pop?

I A Yes, sir.

[ Q When was it?

I AFrom November 1905 till April 1906.

I Q Nowin November 1905 do you know whether
a not the main shaft was in operation in the ex-
tension?

I A It was, the big engine wouldn't have been
[any account if it hadn't been.

D. Do you know whether or not any machinery
[was in operation in the new machine shop?

A Yes, sir, there were a few lathes running and
[emery grinders.

Q Do you know whether or not the workmen
[were working in the newimachine shop from that
[date in November continuously?

A They were.

Q You have - you were employed by Mr. Mecum
| & watchman also, were you not?

A Yes, sir.

I Q As watchman did you have occasion to go
I through the whole plant ?

A Tdid
: Q Did you have occasion to examine the win-
| dows or the fastenings ?

A Yes, sir.

Q Now won't you say what you observed as
| being incomplete, if anything, in the foundry build-
[ ing the largenew building?
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20



io

20

244

A. Well as far as I seen, I didn't see aythin»
'that was incomplete.

Q.Can you say whether or not the sash worein

the ventilators?

A. They were.

Q. You say whether or not the glass was in
the sash?

A. Probably are one or two broke out.

Q. Can you say whether or not the sash wae
m arranged that they could be handled from the
ground ?

A. They could.

Q. By what means?

A. By a rope attached to a screw in the midde
of the top of the sash.

Q. Could they be opened or closed at will from
the ground?

A. Yes, sir.

Q- Now what, if anything, did you observe to
be incomplete about the machine shop?

A. I don't know as I considered anything in
complete. The windows were all in and it had a
roof on and it didn't leak.

Q. Did you see anything that appeared to ke
necessary to add to that building in order to permit
the workmen to work?

A. No, sir.

Q. Wasithere anything about the building that
interfered with the operation of the machinery?

A. There wasn't.

Q. Was there anything about the building that
interfered with the operation of the foundry depart-
ment?

A. No, sir.
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Q Do you recall the fact that 'an addition was
nede to the huffing room?

A Yes, sir.

Q And that was made when - or started when?

A A while before they closed down. Probably
amonth before they closed down or probably six
weceks.

Q And can you say whether or not the effect of
that was to have the buffing room covering more
ground than previously?

A Well after they got their entire machine shop
running their buffing room capacity wasn't large
enough to turn out the work.

Q Then what did they do?

AThey put an extra buffing frame in and when
they got that frame in it wasn't light enough and
they had to ut a hole in the roof for a skylight.

Q Theyhad to cut a hole in the roof, did they?

A. Yes, sir.-

Q And did they or did they not move the in-
side walls of the - what if anything, was done to
theinside partitions of the buffing room ?

A Well Samuel Bell built piers along outside
and set his wall on and run his sills out and took
this partition and moved it out.

Q To the line he made?

A. Yes, sir.

BY THE OOTJRT:

Q That was to the buffing room?

A. Yes, sir.

Q When was that started?

A. Probably six weeks before they shut down,
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probably longer. Oouldn*t give just the exact die
BY MR. CARR:

Q. Did you say that you did some carpenter!
work too?

A. Well, if you might call it carpenter vak
made boxes and trays and something like that.

'Q. Out of what material did you make boxes! I

A. Well I made some out of this material el
they used for sheathing the roof under the rubberadl

roofing.
Q. Was it new material or old roof?
A . New material.
Q. Who brought it?
A. A1 Giles brought it there.
Q. Now you used some of this for making boes!
A. Yes, sir.
Q. What were these, tool boxes?
A. They were boxes twenty-two inches wide ad

ten inches deep.

Q. What were they used for?*

A. Well they had legs on twenty-eight long ad
they put their work in; bring this work in and tde
out under the lathe. Then there were boxes udyr
the lathe that caught the dirt and the watchman &
night would just dump this into the wheelbarrof.

Q. Was there a box of this kind accompanying|
each lathe?

A. Yes, sir.

Q. How many lathes were there?

A. Fifty-two turret lathes and-two engine lahes

Q. Do you know who made the hangers for tte
shafting?
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Who made them!

Yes. -,

No, sir, I know where they came from.
Where did they come from?

George B. Grace and Company in Philadel-

o 0o P

Q The stringers I mean upon which the ’hang—
as are fastened?

A. They were hauled over by A1 Giles and when
he hauled them in there they wasn't planed and
when the George Grace and Company's men came
down they had them taken over to the planing mill
andhad them planed so as to make them of the same
thickness. . A v

Q And these were used for that purpose?

A For stringers to bolt the shafting to, four

Q. Now do you know whether or not new mat,er'ial
went into the making up of moveable work benches?

A. Moveable work benches?

Q The carpenter's work benches or something
of that sort?

A. Yes, sir, it did.

Q How many benches of that character were
there?

A. There is one long bench - have your plan here,
I can show you - one long bench runs over here up
to very near the engine room, that was, if I'm not
mistaken, was a hemlock and there was benches in-
side the stock room here and bins underneath—

Q Yes?

A. - -and there was a bench in the buffing room
anewione and there was work benches in the

machine shop up here next to the office and work

six's. it #ef,
by /
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benches 'along here up in the machine shop.
Q. What material was used for them new or dd
A. Well them, I didn't see put up, these inthe
old department, but in the new department tha
long bench was new material, hemlock plank.
Q. Do you remember seeing a couple of capen
ter's work benches?
_A. There was one carpenter's work bench ws
sir.
Q. What was that made out of?
A. Made of pine.
Q. New or old material?
A. New material.
Q. Do you remember the wooden sand troughs
in the foundry building?

A. Ido.
Q. Were they moveable?
A. Yes, sir.

Q. Were they made out of new or old lumber!
Well some of them was made out of new hunber
and some of them probably had some old lumber in
the bottom.
Partly new lumber or not ?
Partly new lumber.
How many of these sand troughs were there!
Twelve.
How long were they?
Probably eight feet.
How wide?
Well they were wider at the top than they
were at the bottom. They sloped down this way at
probably four feet at the top and three at the bottom
Q. Do you remember the work benches in the
foundry the benches upon which the flasks would

POPQPEOPO
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Those stands? Yes, sir.

What were they made ont of?

Made ont of hemlock, I think.

New or old lumber?

Well I couldn't tell you.

Do you know anything about the bottom
boards?

A. T know ther was bottom boards there, yes sir.

Q Do you know whether or not they were made
of new or old lumber?

A. There was some made of new lumber there
the day of the sale; some have - -

Q Some made of new and some of old. Do you
remember the wooden tote boxes?

A. Carried by the hand?

Yes, sir.

Made some of them.

What did you make them of?

New lumber and some out of old lumber.

Do you know how many there were of those
around the factory?

A. No, I couldn't tell you how many of those
there were; there were several of them; quite a
number of them.

Q What do you mean by quite a number?

A. Probably twenty-five, probably more.

Q How large were they?'

A. They were a box about that long and about
that width and about six inches deep.

Q Do you know Mr. Samuel Bell ?

A 1 do.

Q What did he do around the factory?

A. Well he was like myself before I took the

el e ?>©?>§%
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engine and done everything that was asked of hm

Q. Well generally speaking what was that!

A. Laced belts if they asked him, hung shafting
asked to do the oiling and he did it, asked to ca-
penter, asked to build a brick pier hebuilt it, seam
fitting, he done it, put on roof, or anything they
asked don't matter what it was.

' Did you see him building this factory after
November the 18th?

A. Building it?

Q. Yes.

A. Idon't know what you mean by building it

Q- Erecting or constructing the factory?

A. 1T seen him doing a good many things.

Q1 Did you see him building it after that tine!

A. T seen him putting a window in the shipping
room door.

Qf Was that or was that not where the hole was
cut out and where the window was put in afterward!
the door was cut out on the railroad.

Q. Originally that was a solid door?

A. Originally there was a solid door.

Q. They just cut a hole in and put a sash in!

A. Yes.

Q. Where was Mr. Samuel Bell principally ex
gaged so far as you observed?

A. Oh, he was everywheres; it was hard to kep
track of him.

'Q. You didn't see him erecting the factory?

(Objected to as a conclusion. Objection sus-
tained.)

Q. Mr. Booz, have you been employed in other
factories?
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Yes, sir.
0. Where have you been employed?
\ Salem Brass and Iron, Phoenixvile Iron
Foundry, Phoenixville Iron Works.
0. How long were you employed by this other

ompany !

A, Fmployed by the Salem Brass and Iron about
ree vears, Phoenixville about ten years, Quinton,
New Jersey five years.
m your experience in the factory -from
xperience in factories are you able to say
or not a factory building is completed?
Well this factory down here is like - -
ted to as no answer.)

at is, you can‘t say whether or not a fac-
ilding is complete?
No, sir.
Why not?
AT don‘t know what one man might call complete
nd another man might not call it complete.
). In your experience in working in other fac-
fes can you say whether or not there is or is not
changing in the machinery and the build-

There is always constant changing. While
was with Mr. Hart he was constantly changing
and I guess he is changing yet.

I'i'J:'|I:|_‘5'1(’{_1 tO)
Q. Do you know whether from time to time any
changes were made in the inside partitions of the
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factory building?

A. Yes, sir, they made the buffing room larg
and the nickeling room smaller when they moye
that partition.

Q. Do you know of any other changes that the
made in partitions in the inside of the i_nui!dingJ"

A. Yes, sir, made the tool room larger, movel
the partition down in the shop further.

Q. Do you remember some rubberoid being fur-
nished sometime in the spring of this vear!

At No,sir.

Q. Do you know what was used to cover the roof
of the extended buffing room?

A. No, sir.

Q. Do you know anything about a circle thir
teen inches in diameter, another seven inches m
diameter and another fourteen inches in diamefer
furnished by William W. Bell? Do you know where
they were used?

A. < No, s,

Q. You don‘t know?

CROSS EXAMINATION

BY MR ACTON:

Q. Mr. Booz, do you know where the tool room s’

A. The present tool room?

Qs Y en.

A. - Yes, sir.

Q. TIsn‘t there a circle there which the tools ar
handed out through?

A. No, sir.
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Q What is it!

A A half circle.

n And two half circles makes a whole one!

A. Two halves makes a whole, yes, sir.

Q Mr. Booz, did you ever complain to Samuel
Bell on account of the partition in the engine room
motbeing finished and let the dust in!

A Yes, sir.

Q That wasn't finished, was it!

A T complained because it wasn't finished, but
they fixed it for us.

Q Now, Mr. Booz, did you ever call Mr. Clayton
Wistar's attention to the fact that the ventilator
was open!

Yes, sir, I did.

Since the factory was closed!

Yes, sir, it was me that left it open.

Told him that it ought to be fastened!

No, sir. Told him he ought to loosen the rope
and I went down and loosened the rope.

Q Did you tell him it ought to be nailed!

I A; No, sir.

Q Who nailed the windows after the plant was
[closed!
| A Idid.
| Q There wasn't any of them fastened!

A. There wasn't any fastened and I had orders
tonail them so that nobody could get in.

Q And there were no fastenings on them, noth-
ing until after April the 21st, 1906!

A No, sir, I nailed the windows.

Q And they wem't finished, were they.

A Tdon't know. IfI was building a plant and

|wanted them that way, I would - -
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I0 benches over them?
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Well, would you want them that way?
(Objected to.)

You say there were work benches there?
Yes, sir.

What were they used for?

Sometimes have you made bins and nade

Weren't they nailed?

Nailed ?

Weren't they nailed to the building?
Yes, sir.

Mr. Carr asked if they were moveable?
'Ho wmoveable?

By pulling the nails out?

Yes, they were nailed to the floor.

Now these stands, who made them?

I made some of them.

What were they made from?

What were they made from?

Yes.

Well the bodies of some of them were nade

from new lumber.

Q. What do you mean by new lumber?

A.
placed in the new foundry, parts that they used

Lumber that A1 Giles had hauled there ad

3° sheathing the roof.
Q. Weren't they the ends of new lumber, waste?

A. No, sir, I used some ends and I used soe
good ones.

'Q. Do you know anything about the sizes and
kinds of materials used in the construction of the
building?



Sizes and kinds?

Yes.

No, sir.

What were sand troughs used for?

For the moulders to keep sand in.
Where werethey?

[n the foundry. :

Part of the equipment of the foundry?
Part of the equipment.

(( }".‘IFL":‘1('L1 1_0.)

(. Well, do you know whether or not they were
apart of the equipment of the foundry?
] ii..?.
Well, were they?
Yes.
Are you a carpenter?
No indeed.
Do vou feel yourself qualified to say whether
a building is finished?

(Question withdrawn.)

Adjourned to 1.30 P, M.

Afternoon session, 1.30 P. M.

CHARLES H. MUCKENHIRN, Sworn.

DIRECT EXAMINATION
BY MR. CARR:
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Mr. Muckenhim, where do you live?
Salew, New Jersey.

How long have you lived here?
Four years last month.

What business were you in?
Manufacturing brass goods.
Where was#our factory located?
On Fifth Street and the railroad,
Q- In this city?

A. Yes, sir.

FPOPOFOPO

Q. When did you originally commence?

A. In November, 1904.

Q. What building, if any, did you erect with
reference to the sketch P 1 filed in this matter?

A. 100 feet back from Fifth Street.

Q. Commencing at Fifth Street and running a
hundred feet west?

A. Yes, sir.

Q. After that building was erected what wae
the next building being built?

A. The foundry on leased ground.

Q. The large building marked foundry on ex-
hibit P 1?

A. Yes, sir.

Q. When did your men get into the foundry,

A. We moved from the old foundry to the rew
foundry on Labor Day 190s5.

Q. Now from that time on what use was made d
the foundry building?

A. As a foundry.

Q. Continuously?

A. Continuously.

Q. How many men did you have employed m
there from time to time?
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“d |
first I - first twelve moulders, I

* men?
tender and five or six helpers in

lding proper and sometimes as many

foundry helpers not skilled labor

| of about how many?

the fifth of September until April

10

what was about your force working in

tly until about April
or forty-five in the foundry depart
ore makers and helpers and so on.

o : . oy
work was being carried on in this

work was in moulding of brass goods.
as it or wasn‘t it pursued from Novem-
ntil A\\}i]'.li 19067
the possible loss of a day or two if
n‘t come.
v after September what was the condition
ndry building?
> foundry was completed with the excep-
sh for the ventilators on the roof.
were they put in?
were put in within a month after that.
se sash were in the ventilators?

vou familiar with this plant - with its
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physical aspects!

A. T am.

Q. Could you recognize a correct ddineation!
of it!

A. T could.

Q. I show you a picture marked undemeath,
“Plant of Reliance Brass Company, Salem, New
Jersey, ’and ask you whether you can say wheher
or not it is correct delineation and portrayal of yor;
plant.

(Objected to. Question allowed.)

A. 1 should say that is a half tone reproduction!
of a photograph.

Q. Say whether you can tell whether it corectly
portrays!

A. It does.
. Q. You say it correctly portrays your plant!

A. Yes, sir.

Q. Have you examined it previously, the picture!

A. T have.

MR.OARR: I will now oiler the picture in evidence,
(Objected to. Offer refused.)

(Whereupon the defendant, by his counsel, pays
a bill of exceptions, which is hereby allowed ad
sealed accordingly.)

Q. Now Mr. Muckenhim, when did you say thj
sash were put in the foundry building in the ventj
lators!

A. Pm not positive, but I said they were putnj
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Within a month after the factory was occupied as
such

f Q The factory was occupied 'September 5th,
kou say?

I A, Yes,* sir.

I Q Now how were those ventilators - how was
thet ventilating sash put inf

I A Tt was hung on a swivel above the centre of
[the sash.

I Q What was the purpose of having it above the
(centre of the sash ?

A So that the sash would remain normally clos-
ad

Q By what force would it remain normally clos-
ed
I A The force of gravity.

Q What else was done to the sash in order to
manipulate it, if anythingf

A There was a screw eye connected with a cord
Much came within reach of the moulder who wanted
toopen or close the sash.

Q By what means could the sash be operated
from the ground ?

A. By pulling on the rope and by releasing the
rope its own weight would close it.

Q Does your answer apply to all the ventilators
inthe foundry?

A. Yes, sir.

Q When the sash were put in what else did you
contenplate doing to the sash, if anything, in order
tocomplete them f

A Nothing at all.

Q Were or weren’t these sash put in in accord-
amewith the way you wanted them put inf

io
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A. They were in one sense and in another sam
they weren’t.

t Q. In what sense were they not?

A. The swivels on which they were hung weretm
low. If they were higher they would remain st
no matter if the wind blew on them or not.

Q. Now after the foundry building was am
pleted what other buildings were erected, if any!

A. The building connecting the original buld-1
ing erected in 1905 - -

(Objected to as conclusion. Objection sustained)

Q. After the foundry building had the roof aj
the side walls on, the ventilating sash in and hed
everything which you intended to put in it, Wl
was the next building erected?

2Q A. The one between the main building and tte

foundry.

'Q. Now for what purpose was the building emst-
ed between the foundry and the original nacire
shop ?

A. As an extension to the original building.

Q. For what purpose was it actually used!

A. It housed the machines that were used for
tooling brass.

Q. And when was it first used as a machine sxp
- I am referring now to the extension?

A. About middle of November, 1905.

Q. How was it used then?

A. For the purpose for which it was constructed,
manufacturing brass goods.

Q. What did you have in it generally speaking!

A. Turret lathes for making brass goods.
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Q What actuated the lathes?
I A Steam power.
| Q Driven how -fed how ?

A The engine drove the main shaft and the main
shaft in turn drove countershafts over each ma-
chine.

Q And was all that machinery in operation from
[Noverrber until April of this year?

A. No, sir.

1 Q What was in operation?

A In April all of it was in operation, in Novem-
ber part of it was.

Q. Now in November, what was in operation?

A 1believe the first machines we run were four
kmall turret lathes and one large one.

Q. Now from time to time what did you do in
the way of adding to the machines in operation, if
[anything?

A. We added machines as the patterns were fin-
ished and the castings were ready for them every
period.

(). Now what remains to he done to that middle
building that you had originally intended to do in
order to complete the building?

A. What remains to be done?

Q Yes, sir.

A Nothing.

Q How many hands, approximately, were em-
ployed in the machine shop beginning in November
dflast year?

A The moulder hands probably twenty-five.

Q. Yes.

A They were increased from that to about ninety
laApril 1905.

io
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Q. And was that force constantly at wokin
the buildings represented on exhibit P 1?

A. They were some of them working theredll
the time, yes, sir.

Q. Were you ever compelled to close downat
abandon any part of the building being incomplete!

A. No, sir.

Q. Did you work continuously?

A. Yes, sir.

Q. Now Mr. Muekenhirn, in the plaintiff's case
there seems to have been a water-closet that gt
away somewheres or is now missing. Won't yon t]
the jury about that water-closet, please?

A. All the water-closets that were there wm
I left were still there when it was sold, I believe.

id Had you in the plan all that you inendsd
originally to put in?

AQ. Nl\}bw as to the other water-closets, what lme
-you to say?
A. Weintended to put in five or six water-closets.
Q. When?
A. When we got around to it.
Q. Had you fixed any definite time for dirg

A. No, sir.

Q. And in the mean time were your force
were they not actually provided for?

A. They were.

Q. Was there any original plan or sketch whidj
showed these proposed water-closets?

A. There isn't yet such plan or sketch.

XQ Yes, well I will make it plain?

A. No, sir.
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I Q Now, Mr. Muckenhirn some work wae done,
Ibelieve in March or April in connection with the
buffing room, what was that, do you know ?

I A The buffing room was enlarged in March or
April or started I believe. I ordered it enlarged in
March.

I Q March of 19061

I A 1906, yes, sir.

[ Q And the effect of that - what effect h'ad that
rapon the amount of ground occupied by the room?
I A Ttincreased the floor space of the buffing room.
I Q Did it increase the ground space occupied by
[the factory?

I A Yes, sir.

Q While the foundry building was in course of
erection did you carry a special form of insurance
pm it?

A Yes, sir.

Q As builder's risk?

A Yes, sir.

Q.And when was that terminated?

A T believe it was terminated in September.

Q And what form of insurance was then placed
rapon it?

A The form that I believe is usual to be placed
upon completed buildings.

(Objected to. Question allowed.)

'‘Q Now, Mr. Muckenhirn, during the erection of
thecentre building here, did you carry insurance?
A 1 believe so.

& And what form of insurance was that?

Objected to. Question allowed.)

io
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A. We carried builder's risks, I think.

Q. Then after November, after November was
there any change made in the form of insurance? I

A. The builder's risk was discontinued and the
regular policy took its place.

Q. Was that done at your direction?

A. Yes, sir.

Q. Do you know whether it was done after m
inspection by the insurance people?

A. The insurance people called my attention
the fact that I ought to change from builders' risk
to straight insurance.

(Objected to. Answer stricken out

Q. What lumber or material, if any, was fiim
subsequent to December 23rd, 1905 for the erection!
of this building?

A. None.

Q- From December the 14th until April the 20th]
there appear by the bill of particulars to the lumber
furnished at various times can you say in a general!
way what this lumber was used for?

A. It was used for various purposes.

Q. Name those purposes?

A. Largely for putting up work benches, con
structing bins, partitioning off the stock room, and
the tool room, for putting up stringers to fasten the
countershaft to to run the machines as they were
put up.

Q. Now for what other purposes, Mr. Mucken-
hirn ?

A. Oh, such as making master patterns, boxes
for the purpose of carrying raw and partly finished!
material from one machine to another.
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q. What, if anything, stood underneath the
lathes!

A. What we called work benches; when the work
was completed or partly completed it was dropped
into the box and, if another operation was required,
it was taken to the machine where the work was
performed and the box taken back to the machine.
Was there a box to each machine!

Yes, sir.

How many machines!

Fifty-two turret lathes.

Were the boxes fastened to the building!
No, sir.

What was fastened to the side of the lathe,
if anything!

A. Each lathe had a stand for the purpose of
carrying the castings or partly completed castings
to make it convenient for the men handling the
machine to do his work.

Q And what were they made out of!

A. Lumber.

Q What kind of lumber!

A. 1 suppose they were nearly all new. I know
that part of them were made of new lumber.

CPOoPLOPLO

Objected to.)

Q You saw them yourself, didn't you!
A Tdid.

BY MR. ACTON:

Q While they were being made or afterward!
A. While they were being made and afterward.

io
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BY MR. CARR:

Q. Now what was used to construct the sad
troughs in the factory?
A. A good clean white pine plank.
New or old?
New.
"Where was that gotten ?
Wistar and Woodnut.
Were these troughs fixed or moveable!
Moveable.
How many of these are there?
I'm not certain, ten or twelve.
What dimensions?
Eight or ten or twelve feet and ten inches

o.
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Q. What was in the foundry building made o
20 Wo0d?
A. They were what we call spill troughs ad
they were set so that the metal could be poured
into them.
How many spill troughswerethere?
There was one for each man, ten or twelve.
Of what material were they made?
Four or five of them.
New or old lumber?
New mostly.
Where did it come from ?
Wistar and Woodnut.
How large were these spill troughs?
About twelve feet long.

Q. Nowiwhat else was there made of new lunber
in the foundry building?

A. Fallow boards or bottom boards that we

FOPOPOFPO>O
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placed under each flask as it was taken up.
How many of them were there
I should say one hundred and fifty.
Of what were they made ?
One inch lumber.
From where did it come from?
Wistar and Woodnut.
What else, if anything, was there made ot
wood in the foundry building that is moveable®.
A. Oh, there were always tote boxes out there
that were part of the foundry and remodeling bar-
rels, tubs, all which were made of new lumber.
Q From where did the new lumber come?
A. Wistar and Woodnut.
Q What, if anything, was there in the nickle-
ing room made of new lumber?
The rests under tubs and under nickeling vat.
Was it not moveable?
Yes, sir
From where did that lumber come?
Wistar and Woodnut.
What, if anything, was there in the foundry
moveable and made of new lumber?
A. There were tote boxes or work stands or tool
boxes under the machines and the metal bins.
Q Was or was there not any carpenters move-
able carpenter's table or benches?
There was.
How many ?
One that I positively know of.
What was that made of?
One inch lumber with two by four legs.
Where did that come from?
Wistar and Woodnut.

DPOPO PO
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Q. Can you say whether or not any lumber wes
was purchased from Wistar and Woodnut between
December the 14th and April the twentieth for pa-
tern purposes? 1

A. Yes, sir.

Q. What was purchased do you know?

A-  Quite a little lumber.

Q. Did you ever have any conversation with

io either Mr. Wistar or Mr. Woodnut about Noverrber

20

15th “with relation to the completion of tte
building ?

A. 1did.

With whom did you have such conversation!
Mr. Wistar.

Was or wasn't Mr. Woodnut present?

I don't think he was.

Where was this conversation?

In Wistar and Woodnut's office.

What was the conversation?

I asked them to render me a bill of the
ber that had been used up to the time Joe Bell quit
and told them that lumber went into the building
and whatever lumber was furnished after that was
used for miscellaneous purposes.

Q. Now were the bills rendered monthly after
that?

A. No, sir.

Q. I show you letter dated October 20th ad
marked exhibit D 4 and signed by Wistar and Wood-
nut and ask you whether you received that letter!

A. T did.

Do you know how you received it?
Through the mails.
Now after the receipt of the letter did yon

P00 ro o
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receive a bill, for the last building!

A. The one marked D 10/24/06.

a D 2was received as the hill for the last build-
ingwas it !

A. Not all of it.

q. What do you mean by not all of it!

A Two bills pasted together I didn't receive
themall at once.

Q What did you receive and how did you re-
ceive it!

A Yes, sir.

A. T received the principal part of it.

Q Of Exhibit D 2!

Q And then how did the lower portion come to
befast, do you know!

A. Mr. Wistar and I had a talk about a final set-
tlement and billing and he asked if I could let him
have the bill that he 'had rendered because he didn't
know just where he quit on his books and the next
time I sawit it was pasted together as it is.

Q And when was this handed back to you pasted
together!

A. Oh, sometime in March, I believe.

Q This last March!

A Yes, sir.

Q But as handed to you originally Where did
it stop - -where did the account stop!

A. 1 believe it stopped with November, $67.00.

Q And that came to you after you had made a
request for a final bill covering the entire building!

A, After I had made a personal request, yes.

y. I see charge here under date of April the 20th

for one pound or two pounds of nails, do you know
what that was for!

io
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No, sir.
You weren't there then were you?
No, sir.

Q. When was the Reliance Brass Company i
eorporated, Mr. Muckenhim?

A. 1 believe the papers were filed with the County
Clerk here in December 1905.

Q- When did you organize?

A. T'm not certain as to the date.

Q. About wdien, do you know?

A. In February, I think, 1906.

Q. Now from February 1906 until the closing of
the factory in April by whom was the plant oper-
ated ?

A. Operated by me, under my direction.

@Q* By yourself or by a company?

> P

I0

20 (Objected to as a repetition. Question allowed.)

A. We did business after that date as the Re-
liance Brass Company.

Q. Was anything ordered for your personal use
there after February?

A. The orders that were mailed out of town were
the Reliance Brass Company; all written orders
for the Reliance Brass Company.

Q. And from February until April the 21st were

3° the materials furnished on these bills sent for your
personal use or for the use of the Reliance Brass
Company ?
A. For the use of the plant—-

(Objected to. Question overruled.)

Q. Between February and April 21st for whose
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wse were 'the materials on the bill of particulars in
these two cases furnished ?

A. For the use of the plant.

q. And who was operating the plant!

A. The Reliance Brass Company.

Q What personal interest) if any have you in
this suit, Mr. Muckenhim?

None whatever.

Now do you know Mr. Samuel Bell?

I do.

What did he do for you?

Pretty nearly everything I asked him to do.
Where was he first employed by you ?

I believe in January 1905.

How long did he continue in your employ?
Till the place closed.

What were his general duties?

He had charge of putting up the stringers
for the countershafts for the machines, he helped
move the machines around, he oiled the shafting
and laced the belts and helped wherever he was
to and did whatever carpenter work there was to
be done.

Q Did you employ him to —-

(Objected to)

Q Did or did you not employ him to erect a
factory building for you?

A. No, sir.-

Q On November the 15th when Joseph Bell left
did you or did you not employ Mr. Samuel Bell to
finish the factory for you?

A. No, sir, I didn't.

Q@ Did or did you not put in Samuel Bell's hands
ay plan for the finishing of the building after Nov-
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ember tbe 15th?

A. No, sir.

A. No, sir.

Q. Did or did you not leave it to Mr. Samd
Bell’s discretion as to When and how he should fin
ish the building?

A. No, sir.

'Q. How did Mr. Bell know what to do from tine
to time?

A- "When I determined it was time to put upa
partition and where to put it and how high to make
it and he finished that job and when he got through
with that he asked for another.

A. Wouldn*t you tell him work to be done for
months in advance so that he might know how o
finish the building?

A. No, sir.

Q* What proportion of his time was spent in
carpenter work and what proportion on other dr
ties?

A. I should say about fifty per cent of his tine
was using a hammer and saw and the rest of the
time something else.

Q- And what was that something else?

A. Lacing belts, helping move machinery and ail-
ing shafts.

Q. Mr. Muckenhim, it has been testified that
that there were no casings around .the windows.
How did you come to omit such an important thing?

Q. Casings were never mentioned to me. Never
heard of them until here.

'Q. Did* or did you not intend to put casings
around the windows ?

A. Never thought of casings.
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I Q What necessity, if any, is there for casings?

A. None whatever.

Q On November 15th, 1905, what further work,
f any, had you in contemplation in order to com-
tlete the buildings the present buildings of the Muck-
iMnckenhim plant?

A, The joining of the addition to the front build-
ling where they came together.

Q And by that do you mean the joining between
the original machine shop and the extension to the
[machine shop?

A. Thjoining of the new addition to the original
loehundred feet, yes, sir.

Q The joining being made at what point accord-
ing to the diagram here?

I A About there. (Indicating. )

Q And when was that joining done?

A, Oh, posibly two weeks after that, maybe soon-
e

Q Now when that was finished What further
work did you contemplate being done to your plant
ad the existing buildings in order to complete
then?

A. We finished the buildings.

Q Mr. Muckenhim, during the time this+ the
two buildings, that is the original machine shop and
the addition to it, were being connected, what, if
anything, was used to separate the two buildings,
TOat in the way of a temporary material was used?

A. When we tore out the west end of the orig-
inal building it was a little cold and Sam Bell vol-
unteered to get a piece of canvas and hang it in
there to keep the stuff which we used in the original
building in the original place as there was no steam

io
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pipes in the original building.

Q. And is that the canvas about which Mr M
has testified?

A. Yes, sir.

Q. And when was that in point of time?

Oh* it was about two weeks in December a
thereabouts until we got the steam heat going

/Q Now, Mr. Muckenhim, If I find on the dam
of Bell and Company three circles under date o
December 30th one of thirteen inches, one of ssven
inches and one of fourteen inches in diameter, &
you know what they were?

A. Yes, sir.

A. They were circles to which was glued sme
emery paper and was used on the pattern maker's
lathe so as to make patterns on them.

Q. Were the circles moveable?

They were part of the machine, they coud
be screwed on and off.

Q. And where were they kept?

A. In that original room.

Q* What were the circles made of?

A. iSoft pine, I think, in one piece without knots.

Q. Now I notice on the same claim, the dam
of Bell and Company charges for three lights o
glass, ten lights of glass, six lights of glass, under
~ute of January 6th, do you know for what purpose
they were used?

A. I know some of them were used to replace
broken lights.

Q.jNow I notice an item under January 6th of
turning on pattern, do you know what that was?

A. 1 think so, yes sir.

Q. What was it?
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IA 1t wasa pattern for a top of ithe stringers' in
the brass foundry.

I iQ Is that pattern moveable?

I A Yes, sir.

I Q I find a charge under the same date of gig
sawing, what was that for?

I A 1 think it was to saw segments of circles to
g in some chicken wire we had to separate a part
of the tool room from the tool room proper.

I Q I seesix lights of glass under date of January
usth do you know what that was for?

I A No, I can't say What that was for.

[ Q Ihaveunder date of November 25th one pat-
tern twenty-two inches in diameter, do you know
what that was?

A. I think that was the same thing as the last
pattern you mentioned. It didn't prove just the
bight thing and we made a new one.

I Q Nowl see an item of sawing 75c, one 1.30, do
you know whether or not that was for work on the
pattern?

A. No, sir.

Q Do you know what that was for?

A. No, sir.

I Q@ I see one cypress board, do you know What
that was for?

A. T knew they used 'cypress in the pattern room
because——-—-

Q -Did they use cypress anywhere else besides

the pattern room?
A. No, sir.

Q Was this cypress used in any other place in
your building besides the pattern room ?
A. No, sir.
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CROSS EXAMINATION

BY MR. ACTON:

Q. Mr. Muekenhirn, yon are familiar with the
construction of this building', are you not?

A. T am.

Q- You are familiar with the materials that went
into the erection and construction of this building,

are you not?
A. T am.
Q. AIll of it?

A. I think so.

Q. Now from whom did you get the materials
this building?

What particular materials do you refer to?
To lumber?

Yhe lumber from Wistar and Woodnut.

All of it?

As I define the word lumber I say yes.

Now under date of March 22nd 1905 thereis
a charge of 100 feet of hard pine scantling, do yon
know whether that went into the construction of
this building or not?

A. Tt did.

Q1 And after that there is 688 feet of hemlock
plank, do you know whether that went into the con
struction of this building or not?

A. T think it did.

Q. Well, do you know?

A. 1 didn't see it go in; that is a pretty direct
question, I don't like to say yes. It may have been
used for something else in part, but I believe it
went into the building.

oroor
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Q And after that there were 500 feet of blistered
boards, do you know whether they went into the
building or not?

A I think so.

Q And 250 feet of yellow pine hoards?

A Tthink so. The question is rather ambigious,
I didn't measure it. There were some boards went
init

Q 200 feet of floor, do you know whether that io
went in the building?

A T think so.

Q o6 feet of hemlock hoards, do you know
whether that went into the building or not?

A T think so.

(Objected to.  Objection overruled.)

(Whereupon the defendant, by his counsel prays
abill of exceptions, which is hereby allowed and
sealed accordingly.)

Q We have 748 feet of hemlock joists, do you
knowwhether or not they went in the building ?

A What date is it, that bill ?

Q April the 10tth, 1905.

A. 1 believe so.

Q Now 307 feet of boards, filistered boards, do
you know whether they went into the building or 1°
not!

A. 1 Dbelieve so.

MR CARE: What.was that date, Mr. Acton?

MR ACTON: That date was February 1oth, 1906.
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BY MR. CARR:

@Q* Bid the question indicate the date?
A. No, sir.

BY MR. ACTON:

Q. Now 3211 feet of long hard pine frame, do you
know where that went?

A. What was the date?

Q- I am not asking you the date. I am asking
you whether it was furnished and where it went.
We are testing your knowledge of this bill to se
whether you know it and what you know about it!

A. What was it?

(Question repeated.)

I believe it went into the building.
What part of the building?
Foundry, I should say.
5905 feet of long pine frame?
I think that went into the building.
What part?
Also the foundry.
2727 feet of long pine frame?
I should say that went into the building.
What part?
Machine room
16421 feet of hemlock joists?
That went into the foundry.
Were they building the foundry and the
machine shop at the same time?
A. There was lumber delivered there for both

purposes.

CrPROPrPOPrOorPOrOorOr



279

q. Atthe same time!

A. Yes, sir. '

Q 10860 feet of yellow p1ne plank, where did
that go?

A. How many thousand feet?
Q 10860.

Al think that went into- the machine room.

10701 feet of sheathing?

I think that went into the foundry. io

7132 feet of yellow pine joists?

I don't know where that went.

9123 feet of hemlock joist?

I don't know where that went.

1203 feet of frame?

I don't know where that went.

5614 feet of frame?

Same answer.

2118 feet of frame? 20

Same answer.

12000 feet of rubberoid roofing?

I believe that went on to the foundry.

1333 feet of blistered hoards?

I don't know where that went.

Go in repairs or construction?

I don't know.

Hid you use that amount of blistered boards
epairs?

I dont know.

757 feet of yellow pine boards?

I don't know where they went.

They go in repairs or construction?

I don't know where they went.

997 feet of hemlock joists?

Hemlock joists?
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Q. Yes, sir.

A. I should say they went into repairs or cor
struction.

Q. Well which?

A. I won't say.

Q. Did you use that amount of joists in ropairs!

A. All depends on how you figure it; you sad
seven hundred something?

Q. 997.

A. 1 should say so.

Q. Whereabouts?

A. It might have been used in the buffing room
Q. Do you know?

A. No.

Q. 695 feet of blistered boards?

A. Don't know where it was used.

Q. They used in repairs or construction?

A. 1 don't know where it was used.

Q. Is that amount of lumber used in repairs,

filistered boards?

A. 1 should say it could be used in repairs.

Q. Well, was it?

A. I don't know.

Q. 460 feet of yellow pine boards, do you know
where that was used?

A. No, sir.

Q. =20 feet of filistered boards, do you know
where that was used ?

A. No, sir.
Q. 130 feet of filistered boards?
A. No, sir.

Q* 267 feet, of filistered boards, do you know
where that was used?
A. No, sir.
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Q 290 feet of yellow pine, do you know where
that was used?

A. No, sir.

Q 22 feet of white pine hoards, do you know
where that was used?

A. No, sir.

g. 76 feet of hemlock railing, know where that
was used?

A. No, sir.

Q 28feet of hard pine plank, do you know where
that was used?

A. No, sir.

Q 128 feet of yellow pine hoards, do you know
where that was used?

A. No, sir.

Q 192 feet of yellow pine boards, do you know
where that was used?

A. No.

Q 8o feet of scantling, do you know where that
was used?

A. No.

Q 8ofeet of filistered hoards, do you know where
that was used ?

A. No.

Q 16 feet of planed white plank, do you know
where .that was used ?

A. No.

Q 307 feet filistered boards, do you know where
that was used?

A. No.

‘Q 280 feet yellow pine beaded boards, do you
know where that was used ?

A. No.

Q 208 feet white pine boards, do you know where
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that was used?

A. No.

'Q. 20 feet of hemlock plank, do you know where
that was used?

A. No.

Q. Pound of nails and caps, do you know where
that was used?

A. No.

Q. Don’t you know what they were used for, the
caps and nails?

A. 1 don’t know what you mean by caps.

Q. <xo over nail heads, don’t they, used to hold
the rubberoid roofing down?,

A. Caps don’t go over those nails, they go under
them.

Q. They go under the nails?

A. No,.

Q- 36 filistered boards, do you know where that
was used?

A. No,

Q. 146 feet of hemlock scantling, do you know
where that was used ?

A. No,

Q, 252 feet hemlock plank, do you know where
that was used?

A. No,

Q. 107 feet filistered boards, do you know where
that was used?

A. No,

Q. 161 feet yellow pine plank, do you know where

where that was used?
A. No.

Q. 365 feet flooring, do you know where that was
used?
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On the floor, I suppose.
Well, whereabouts?
What was the description?
265 feet of yellow pine flooring?
I should say that was used on the floor of the
machine room.

Q 160 feet of yellow pine joists, do you know
that.was used?

A. No. .

Q One pound of caps and two pounds of nails,
do you know where they were used?

A. No.

Q 75 feet of hemlock scantling, do you know
where that was used?

A. No.

qg. 978 feet of hemlock joists, do you know where
that was used?

A. No. .

Q You don’t know much about the bill then do
you?

A. Not where each little jag of lumber went into
the thing.

Q Call 978 feet of hemlock joists a little jag of
limber?

A It ain’t so much, no.

Q.One team pull it?

A. 1T don’t know.

Q Now, how much of your time did you spend
around there?

A. About eighty per cent.

Q No wyou dispute these articles were furnished
hy Wistar and Woodnut?

A. Not at all.

Q Do you dispute the fact that they went in the
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construction of this building?

A. Tdon’t know as I am qualified as to the cop.
struction of the building; if you want me to say.

Q. I am asking you?

A. You are asking me whether all of it went inf
the construction of the building.

(Question withdrawn.)

Q. For what purpose was the material ordered!

A. Some of it was used for the erecting the build
ing,

Q. I didn’t ask you that, I asked you for what
purpose you ordered it?

A. For miscellaneous purposes,.

Q. Did you tell Wistar and Woodnut
laneous purposes?

A. T did.

Q. When did you tell them that?

A. After Joseph H. Bell requested them to send
me a bill and T went up and told that the lumber
would be used for miscellaneous purposes, that the
building was completed.

Q. To whom did you tell that?

A. Mr. Wistar.

Q. Then the buildings you conceived were com-
pleted after November 15th?

A. Practically so, yes.

Q. Did you or did you not tell Joseph H. Bell that
he could leave a force of his men there to complete
the building?

A. Tdidn’t. s

Q. Didn’t you testify to that in the Casper triall

A - Yaue

(Objected to.)
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n Mr. Acton asked me whether I reques-
ted Mr. Joseph H. Bell to leave a force of his men
there and I said no.

Q What did you?

A. He offered to leave some men there to help
Sam Bell.

iQ To do what?

A, To connect these buildings.

Q- And Sam Bell never did any carpenter work
mthese buildings after that date?

A. He certainly did.

Q What did he do?

A. He finished them up.

Q 1 thought so. Now where was the nickeling
tub made that was used there?

A. The nickeling tub?

Q Tub, yes, sir.

A. You mean the tub that the solution was in?
I believe it was made in Newark, New Jersey, it
was got from there.

Q Now what were your sand boxes used for, Mr.
Muckenhim?

A. T assume from sand boxes you mean the
mould boxes or tubs.

Q The sand boxes you have testified about?

A. The moulders used them.

Q Part of the equipment of the factory?

A. Tt was what I would call part of the equipment
of the factory, yes.

Q Now, Mr. Muckenhim, isn’t it true that the
foundry part of this factory isn’t completed, that
there are boards there inside the window lights?

A. Boards where?

Q On one of the ventilators: the front ventila-

io
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tor?

A. The front ventilator of what building?

Q. Well I think the machine shop there?

A. Not that I know of, it ought not to be there.

Q. Don’t you know that there never has hee
any window put in there, just boarded up until such
time as they could get time to put a window in?

A. I don’t know it, no, sir.

Q. Did you ever examine the plans of this build-
ing in the presence of Joseph Bell?

A. I think it would be well if we understood our-
selves as to the word plan. What do you mean by
the word plan?

Q. Imean a plan of the ground floor and side ele-
vations of this building?

A. There never was any plan of the ground floor
and the side—

Q. What do you call it, a sketch?

A. Well you might eall it—

Q. Well was there something of the kind?

A. Never to show the side of the building.

Q. What was it?

A. It was a sketch something with like of the -
showing the floor plans and the ground on whick
the building was to be erected.

Q. Do you deny that Mr. Bell showed you the
plan?

I wouldn‘t call it a plan.
Q. Do you deny that Mr. Bell “wnﬂuw]jﬁ'j&ﬁﬁ
A. Iassume that Mr. Bell had to have something
to work by.
Q. Now Mr. Muckenhirn, when the stringers

were put up didn‘t they have to be reinforced or

'\]Ildl



didn't you have to reenforce the truss girders?

A. "We had to strengthen it, yes, sir.
I Q What did Groscop do?
! A 1 believe he helped Sam Bell at that.
Q When was that done?
A. In what building are you referring?
Q In any of them, in all of them.
A That was done at various times. In the

front building it was done in the fall of 1904 and io
1905.

Q In the other buildings?

A And in the other buildings we put a stiffner
where the main belt connected with the main shaft.
Wasn't that in 1906?

No, sir.

In the winter of 1906 ?

No, sir.

When was it? 20
It was in the winter of 1905 and 6.

1905 and 6, yes.

TThat was before 1906, in December, I should

Evorororo

Q Now Mr. Muckenhirn, in January 1906 didn't
yougive Mr. Wistar a check for a thousand dollars
aacount of the bill you owed up to that time?

A No, sir.

Q What did you give him?

AA. Two five hundred dollar checks. n

Q But it was on account of the bill you owed
[Pto that time, wasn't it?

A. Yes, sir.

& You know Mr. Charles Guest?
A Yes, sir.

v Hid you have him down there to do any pro-



288

jected work?

From Fifth Street to the Creek.

What to connect?

. To connect with any discharge that we want-
ed to use in the building and we had to run to the
front of the building and made two water-closets

A. What do you mean, projected work?
Q. Any work you had in contemplation?
A. When?

Q. Any time?

A. Mr. Guest, I believe, layed the sewer.
Q. Whereto?

A.

Q.

A

Q. What discharge?

A. There was a discharge from the buffing roam
there was a running stream of water all the tine.

Q. Was that to be connected up?

A. Yes, sir.

Q. What was it connected with?

A. 1 think it ran down below the floor with irmn
pipe.

'Q. Now did you ever see Mr. Guest with refer-
ence to making the new addition to the closet that
you have testified to was contemplated to he put
in this building?

A. Yes, sir.

Q. What is that?

A. Yes, sir. The sewer rah from the front of
the building down under the foundry to get ino
the creek.

Q. Well it ran under this contemplated closet,
didn‘t it?

A. It ran there because—

Q. The closet was put there in view of the fact
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[thet the sewer ran nnder there?
I A Yes, sir.
IQ. And then you contemplated putting the closet
ithere?
|Q Did you ever finish the sewer?
A No, sir.
Q What remains to he done on the closet?
A Idon't know.
IQ Any seats in?
IA I don't know.
IQ When did you see it last?
| A In April.
IQ. This year?
IA Yes, sir.
IQ Have you been in there since?
IA No, sir.
IQ Don't you know that the partition is up and
til done but the door and connecting?
I A No, sir.
| Q Who worked on that closet?
A 1think Sam Bell did most of it whatever
there was done.
I Q Were you in Salem in April?
IA Iwas.
IQ What time in April?
I A 1 think I left there on the eleventh.
I Q What time did you get back?
I A Twenty-fifth or twenty-sixth.
IQ. When were you away from Salem prior to
pe eleventh of April ?
I A Idon't believe I was out of Salem for four or
fve weeks before that.

[Q Didn't you go to Pittsbrug in the mean-
lire!
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A. No, sir, went to Pittsburg on the eleventh.

Q. Now did you have stops made for the windows
in the ventilators?

A. No, sir.

Q. Did you order fastenings for the windows!

A. You are asking me whether I had these things
made, no, sir.

Q. Did you authorize them to be made?

A. 1 think Sam Bell said they ought to hae
stops on to keep them from opening in the wind ad
I told him to get them.

Q. Whatdid you do by reason of what he said!

A. Why he called my attention to the fact that
the windows were flapping and he told me that
would make it quite cold in the foundry and I tdd
him to put it on.

Q. And I suppose they're now to be put on?

A. I don't know.

Q. You don't know that they are not there
you?

A. No, I don't know that they are not there.

<«QQ Mr. Muckenhim, wasn't that in April that
they were delivered of 1906?

A. I don't know. I don't know just what ymu
mean by stops. In the Casper case they were metal
stops and in the W. W. Bell case they were wooden
stops, what do you mean?

Q. Well, take up the metal stops first?

A. 1 don't know whether they were or not.

Q. You told Sam Bell to get them?

A. I told Sam Bell to get them, but I didn't
think he wanted two kinds.

Q. That is you authorized him to get the stops!

A. I don't deny that I authorized him to get
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Whatever he wanted; get six stops if he wanted to.
q# Now, Mr. Muckenhirn, in regard to the claim

j vy yy. pell and Company, are yon acquainted

tth the material that was- - went into the erection

L construction of this building that was gotten

fromthat firm!

[A Notasto all of it.

Io Well did you get any material of the nature

furnished by Mr. Bell from anywhere else or did

|e furnish all!

A Tunderstand that Mr. Joseph Bell ordered all
le wanted from him.

Q By whose authority!

A Mine.

Q How about Samuel Bell!

A Same. "y -

Q Fifteen window frames, do you know where
[theywere gotten!

A 1 believe they came from W. Bell.

Q And where were they used!

A Some of them I think were used in the foun-
dry and some in the machine shop.

I Q Under the same date, 15 windows ten lights,
woyou know from whom they came!

A Yes.

Q From whom!

A W. W. Bell and Company.

Q Where were they used!

A Some of them I think were used in the foun-
diy and some in the tool room and I believe some
[waeleft over.

Q Now August 15th, 56 window frames, 8 x 10,
dyou know where they came from!

A 1 believe they were delivered by W. Bell.
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Q. And where were they used?

A. T think those are the ventilators in the fom-
dry.

Q. And August the 26th, two windows, 12 light,
six by twelve, where were they used?

A. Two windows?

Q. Yes.

A. I think they're the tool windows in the fon-
dry building fronting toward the W. W. Bell plant.

'Q. 56 sash, 12 light, 8 x 10, do you know where
they were used?

A. I think they were thé sash that went into the
frames of the foundry, for the foundry.

Q. 24 window frames 8 x 10, do you know where
they were used?

A. Either the foundry or the machine room
8 x 10, do you know where they were used?

A. They were over the window proper in the
tool room and they were used for ventilating pur-
poses, I think.

Q. Now, Mr. Muckenhirn, on November 2nd did
or did you not order or authorize to be ordered 125
feet 1/2 in. x 77/8 in. stops?

A. I don't recall the item, Mr. Acton.

Q. Do you recall two sash six light eight by ten!

A. 1 don't want to deny that I authorized these
things ordered, but I do want to say that I have no
specific information as to the date that they were
ordered.

Q. Do you know where they were used?

A. Not positively, no; some portion of the build-
ing, I presume.

Q. 890 feet of strips 1/2 x 7/8, do you know
where they were used?
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A 8ogofeet of strips 1/2 x 7/8?

Q Yes, sir.

Q Yes, sir.

A T believe they were used at the edge of the
floor where the wall comes down.

Q What did you say sir?

A Along the edge of the floor where the wall
conies down.

Q Do you know whether or not the building was
conplete!

A There should be no necessity of putting them
there

Q What was their use?

A To close up a gap between the floor and the
wall.

Q Then the building with a gap between the
floor and the wall you considered complete?

A No, Tdidn't, Joe Bell did. .

Q Joe Bell ?

A Yes, he called that putting the floor down.

Q And you deemed that was necessary to com-
pete the building, did you?

A No.

Q Now three lights of glass ten by fourteen, sev-
enlights of glass eight by twelve, and six lights of
glass eight by ten, have you any recollection of get-
ting them?

A. Not those particular items, no.

Q Are they odd sizes?

A Oh from the fact that they were only a few
pares of odd sizes I should say they were, yes.

Q Don’t know where they were used?

A. Not positively, no.

Q You don’t know then whether they were nec
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essary or not in the completion of the building!

A. I don’t know, no.

Q. What was that, sir?

A. I didn’t know.

Q. Yon don’t know whether or not____ -

A. T will tell yon what I think if you wantJ
know.

Q- One sash six lights eight by ten have you ay
recollection of that?

A. One what?

Q- One sash six lights eight by ten?

A. No, not that particular sash.

Q- Oo yon know whether or not that was messJ
sary to the completion of the building?

A. No, sir.

Q. What was that sir?

A. Not knowing where it was used, I can’t ay
swer that one way or the other.

Q. Five pounds of putty, do you know where that!
was used ?

A. Where it was used, no, sir.

Q- Oo you know whether or not that was nemes-
sary for the completion of the building?

A. No, sir.

Q. Two sash, six lights, eight by ten, do you knowt
where they were used ?

A* No>sir*

Q. Know whether they were necessary or not tgj
the completion of the building?

A. No, sir.
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RE-DIRECT EXAMINATION.

BY MR. CARR:

Q Mr. Muekenhim, in response to a question of
M. Acton’s you stated that you didn’t dispute the
bill. Is your information exact as to the amount of
itall concerning the various items in the bill of par-
iculars?

A. No, sir.

Q Do you know whether in fact each item in the
bill of particulars was furnished at the time and in
the quantity specified ?

A. No, sir.

Q Mr. Acton inquired of you with reference to
eighty feet of yellow pine under date of December -
of January 10th and of 978 feet of hemlock joists
under date of February 2oth, did you understand in
what year this lumber was furnished?

A. The first item I asked him what year he meant
and he said 1905; then he passed on to the next
itemwithout mentioning the year at all.

Q Now in view of that do you desire to say
whether or not you know whether these items were
furnished in December - January 1oth, 1906 and for
what purpose they were used?

A. Do I desire to state for what purpose they
were Used.

Q Can you state?

A. T can state positively that they weren't used
inthe erection of the building.

Q What items on the bill of particulars from
December the 14th to the conclusion of the bill in
the case of Wistar and Woodnut were furnished for

io
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the erection and construction of the building!

(Objected to as repetition and not re-direct eant
ination.)

THE COURT: 1 think both sides have interro-
gated him as to that.

MR.CARR: The only thing I want to dois o
ask him if he understands the questions in the nan
ner they were asked.

THE COURT: There was a period in his eam
ination when he might have corrected his testimony.
The witness may now do that, if he desires.

BY THE COURT:

Q. Is there anything in your testimony you de
sire to correct or explain?

A. There is.

Q. Well proceed.

A. I would like to define my understanding o
the words erection and construction, can I do that!

Q. Yes, sir.

A. Erection and construction to my mind is the
sides of the building, the floors of the building ad
the roof to put it in shape for occupancy for.the pur-
pose for which it was built. If any of the items o
lumber that Mr. Acton asked me about were hiled
subsequently to December first, I don't believe they
went into the erection and construction of the
building.
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D. H. SMITH, Sworn.

DIRECT EXAMINATION

BY MR. CARR:
Q Mr. Smith, where do you live!
A. Salem.
Q. And your business or profession! Io
A. Real Estate and Insurance.
Q You know Mr. Muckenhim!
A T do.
Q You know the Muckenhirn plant!
A T do.
Q Ever placed any insurance on it!
A. T have.
'‘Q Ever place any insurance on it while it was
in process of erection! 2Q

A. T have had insurance almost from the be-
ginning to April 27th.

BY MR. ACTON:
Q What year!
BY MR. CARR:

A, 1906.

Q. You know whether a short term insurance
was placed during the construction!

A. There was.

Q And afterward was - sometime in September
or November was any change made in the insurance
-November the 15th!

30

A. T was carrying insurance from time to time
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and from month- to month until November 11th

Q. Yes.

A. Then Mr.T. o. Acton took a block of it ad
he took the larger part of it and I took the smaller
part.

Q. Now what change was made in the form o
insurance about that time, November 11th or 15th!

A. It was a general policy covering machinery
and buildings and fixtures.

Q. The usual form was it?

A. Yes, and made also to cover material on car
on track on the premises.

Q. And what form of insurance preceeded that!

A. Practically the same.

Q. Is there any special form of insurance cover-
ing a building in course of construction?

A. There was.

Q. Was that the form used in this case in short
term insurance?

A. No.

@. Did it have in it a clause known as build-
ers* risk?

A, Yes.

Q- And that is the form used for buildings in
erection, is it not, in construction?

Now did Mr. Muckenhirn ask you to insure
it as a completed plant?

A. He did not.

Q1 Did Mr. Taylor?

A. Yes.

Q. Did the insurance after November 15th have!
A. November 11th.

Q. Eleventh?

A. No.

VQ.
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A. Simply said lie wanted so much insurance,
somuch, I think it was forty-six thousand.

Q. Yes.

A{ No.

(Objected to. Last question strickenout.)

MR. CARR: I would like to state that Mr. Tay-

lor was the book-keeper. io

Q Who was Mr. Taylor?

I think he was book-keeper.

Sir?

Book-keeper.

Employed by whom?

Mr. Muckenhirn, I presume.
(Objected to unless he knows.)
Q Don't you know?

A. Yes, I think he was.
Q Now Mr. Taylor then asked you for the usual
form of insurance?

PO PO P
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(Objected to. Objection sustained,)

Q. What form of insurance did Mr. Taylor apply
for?

A. He didn’t apply for any, just brought me a
slip with some figures.

Q And consequence what form of insurance - -

(Objected to. Objection sustained.)

Q Mr. Smith, you did place insurance, didn't
you, at Mr. Taylor's request?

A. Yes.

Q. And afterward you saw Mr. Muckenhirn in
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regard to it?

A. Never.

Q. Mr. Muckenhirn from time to time made the
payments on account of the policies, didn't he?

A. Not after that time.

Q. Didn‘t make payments on the earlier policies?

A. The first policies.

Q1 Placed by Mr. Taylor, were they not?

A. I don't know whether that came from M
Muckenhirn or Mr. Taylor, I think. The situata
of the insurance is this, that Mr. Acton first had six
thousand and I had twelve. That is on the original
plant, Fifth Street front.

(Ordered stricken out.)

.@* ”°u rendered this bill dated eleventh month
six”een”™ to Mr. Muckenhirn for the insurance in ac-
count, in consequence of what Mr. Taylor had said,
didn’t you?

A. Yes.

Q. And in consequence what Mr. Taylor said you
issued the policies of insurance, some of them did
you not?

A. T did.

Q?. And mailed them to Mr. Muckenhirn did you
not?

A. No, gave them to Mr. Taylor.

Q. Handed them to Mr. Taylor all in the name of
Mr. Muckenhirn, however?

A. Yes.

(Bill offered in evidence marked D 8)

|Q Hid you ever speak to Mr. Muckenhirn about



insurance?

A. Not on the new plant.

Q Onlyon the old?

A. Yes. f

Q You went down there and made an examina-
tion, did you, of the plant?

A. In September, I did.

Q September or November, which was it?

A, September.

Q How late?

A.Think it was the eighth or ninth.

Q At that time what was the general condition
of the foundry building— the new foundry building,
I mean?

A. Idon’t remember that. I know it was a chao-
tic condition before that, lumber there, there were
carpenters there and I know they were digging and
excavating for the engine. I saw the general plan 2Q
for the connecting the building or the machine shop.

Q What was the condition of that foundry build-
ing?

10

I don’t remember.

Were you in it?

Yes.

It was in operation?

I don’t remember that.

. Under roof was it ?
AA. Yes there was a roof over it"I should judge.
Q Do you know what the conditions were when

you placed insurance on it on November 15th?

A. I don’t because I relied on Mr. Acton, Mr. I.
0. Acton.

OPrOPEOP

-0

NO CROSS EXAMINATION.
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I. 0. ACTON, Sworn.
DIRECT EXAMINATION.
BY MR. CARR:

Q- Mr. Acton what is your business or profession)
. A. Well I am a member of the bar and also inthe
insurance business.
Q. And where are yon located ?
A. Ninety three Market street, Salem.
Q. Do you know Mr. Muckenhirn ?

A. I do.

Q- Are you familiar with his plant?

A. Yes, sir.

Q. Do you recall the original building beginning
on Fifth street and running back about a hundred
feet ?

A. Yes I made a survey of it at the time it was
first completed.

Q. "Did you ever place any insurance upon that
building?

,A- Yes>I placed on December 28th, 1904 about
six thousand dollars on that building, I don’t re-
call that there was anything on machinery because
he had very little machinery in there but he had some
office furniture there, but I believe the insurance was
entirely on the building.

Q. Now at that time was the original building
completed or uncompleted, if you know?

(Objected to as a conclusion.)

Q1 How long have you been in the insurance busi-
ness ?
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A. .Since 1879.

Q Have yon had occasion to examine buildings
with more or less frequency?

A. T have and also am a special agent for a com-
pany which inspects buildings and accepts leases.

Q Canyou say from your observation as to whe-
ther the original machine shop was a completed
building at the time you placed your insurance?

A. T believe it was.

Q Now afterward did you place any insurance
upon the foundry and the addition to the machine
shop?

A. There is one building between them sir.

Q Will you tell what it was?

A Tdid.

Q When was that insurance placed ?

A. That insurance was placed the thirteenth day
of November, 1905.

Q About that time did you make any examina-
tion of the buildings ?

A T did.

Q Do you remember whether or not you make a
survey?

A. I made a survey and made a map of it.

Q Showing the location of the buildings?

(Objected to. Must produce the map.)

Q Now in making this survey were you around
and about the buildings ?

A. T was through the buildings and all around
it with a tape line.

Q Did you examine the building with more or
less care?

io
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fire" ~ di<1 * to itS Physical asPect in relation to

A. It was practically completed.

Q. As to the machine shop connecting the two
What was its condition?

A |\~ was practically completed, but not at that
time joined to the foundry.

;Q. Now by the joining to the foundry can you i
dicate. That wasn‘t at that time joined?

Q. Of what is that - that is this that you have
dicated ?

AA. It indicates a passage way I think now from
the foundry to the machine shop.

Q. A covered passage way?

A. 1 believe so.

Q. - Can you say whether or not the walls of the
machine shop and that of the foundry join the main
walls?

A. 1 believe they do.

Q. Can you tell by reference to that map?

A/ 1 think probably it will sb.ow more.

Q. Now you say that the foundry building was
complete in November 1905?

A. T think the machine shop was nearer complete
than the foundry building.

Q. What remained to be done with the foundry
building?

A. Well, T can‘t say in detail at all. I know
there were carpenters working around there and
considerable hustle and bustle going on there.

Q. As to the machine shop?

A. As to the machine shop it was nearer com-
pleted.. There were rows of machinery set up down
the whole length of the building. It was so near



completed that I thought I could insure it without
requiring a builder's permit and didn't require it.

Q So the insurance you placed on it was it in
the usual form for a completed building?

A. It was.

Q Now what are these papers which you have
inyour hand, Mr. Acton?

A. They are maps I made in pursuance to my
survey at that time.

Q Now referring to this map is this the machine
shop? '

A. That is the machine shop.

Q And this building here is the foundry?

A. The whole thing because it was insured as
one plant.

Q Now between the machine shop and the foun-
dry is there a special wall or is there not?

A. Between the machine shop and the foundry?

Q Yes.

A. Well there is a passage way that joins on
toit.

Q Aside from the passage way are the buildings
connected or disconnected ?

A. Disconnected.

Q.And that passage way is about hotv wide?

A. Well I should judge - scale 50 feet to one inch,
that is about a quarter of an inch - twelve feet and
ahalf or probably thirteen.

Q Now what, if anything, did you observe about
the machine shop that would give you the idea
that the building itself was uncompleted?

A. Well as I say I didn’t particularly bring
my mind to bear on these matters.. I look more par-
ticularly to the physical aspects for burning. I ex-
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amined the 'buildings more particularly for ny hs
iness.

Q. Now Mr. Acton, as a result of your eanin
ation, you insured these buildings as npeed
buildings ?

A. T1did. I did as to part of them, I didn't lee
all the insurance.

Q. You mean by that that part was placed with
you and part with another agent?

A. Yes, sir.

CROSS EXAMINATION
BY MR. ACTON:

Q. Mr. Acton, can you tell me what time in No+
ember this was?

A. 1Ican only tell by the date of my policies.

Q. What date are they?

A. Thirteenth day of November.

Q. Now what carpenters did you see aoud
there?

A. Why I couldn't pretend to tell you. I'm qite
sure Sam Bell helped me measure with the tae
line. Sam Bell helped me measure these buildings.

Q1 Now, Mr. Acton, you mean to say that thee
buildings were insurably finished?

A. Insurably finished, yes, sir.

Q. Do you know whether or not all of the win-
dows had been put in at the time?

A. I don't

Q. Do you know whether or not the casings o
the windows had been put in at that time?
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[.LA. Idon't
Q Do you know whether or not the water-closets

had been put in at that time?
LA. Idon't

Q Do you know whether or not the connections
hadbeen made with the sewers at that time?

A. Idon't
I Q Do you know whether or not the rafters had
been completed at that time?
I A No. ,
I Q Did you examine the roof to see whether or
not the roofing had all been put on at that time?
I A My beliefis -—
I Q Did you examine the roof to see if the roofing
[had all been put—
I A Ididn't examine the —

Q Then you don't know whether the roof was
[all on at that time?
| A It appeared to be on from nside.

Q Have you a recollection that the roof "as
[all on?
| A I have a recollection that there was no day-
light showing through the roof.

Q Have you a present recollection as to what
[kind of a roof was on the building?

A. My recollection is that it was rubberoid, be-
Icause it was a new term to me.

Q Was the big engine running at that time?

A. T think it wasn't.
j Q Was the engine room complete at that time?

A T can't say, sir.

Q Were the windows put in the water-closets
I at that time?
J A, Water-closets ?

b
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Q. Stops put in the windows at that tine!
A. I didn't examine the building as a hald: I

Q. You know whether there were any fastening
on the windows at that time?
A. I don't

Q. You notice how much lumber was layj
around at that time?

A. No I didn’t notice how much there wadajl
io ing inside.
Q. There was lumber laying around?

A. Not a great deal, but the carpenters vae
working on it.

DEFENDANT RESTS.

20 °

PLAINTIFF'S REBUTTAL
CLAYTON WISTAR, Recalled.

DIRECT EXAMINATION

BY MR. ACTON:

30 Q. Mr. Wistar, do you know a man by the rad
of Mr. Booz who has testified in this case?
A. 1 do. I
Q. Did you see Mr. Booz at the plant of M
enhirn any time after the plant had shut dwnIjp
April 1906?

(Objected to as not rebutal. Question allowed!
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inestion repeated.)

A Yes.
In Now Mr. Booz has denied saying to yon that
jatan ventilators should be fastened, is that true
trnot true - did he say anything in regard to the
[losing of those ventilators I
A T might give a description of the conversa-
lon.
|Q What did he say?
JA. Well he said that ventilator was open and
jlves down there with him, and said the ventilator
open and said it should be closed. It was the
peback over - so he closed it up and said it should
renailed down to keep it from slamming and break-
the windows out.
ft). Now do you know whether or not there is an
cfinished ventilator in that building?

[(Objected to.  Question overruled.)

ft). Now did Mr. Muckenhirn call on you at your
flice about November fifteenth and say to you that
liebuilding -1905 - and say to you that the buildings
fveeno wecomplete and that the material hereafter
adered from you would go for repairs or miscella-
TEQs purposes ?
jA. No, sir, he never said anything of the kind in
iayway, shape or form.

Did he ever tell you to render a bill for the
[hullding, as it was completed? I
[A. No, sir.

I§ Did you ever have any such conversation
frith him?

20

30
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A. No, sir.

Q. Did you ever receive word from Mr. Mk
enhirn in any way that the building was completed?

A. No, sir.

Q. Did you ever receive any word from M.
Muckenhirn to furnish Iumber for miscellaneous
purposes 1

A. No, sir he never mentioned that in ny
presence.

NO CROSS EXAMINATION

BOTH SIDES REST

0
MOTION TO DIRECT VERDICT.

MR. CARR: The defendant moves for a directed
verdict in this case that the lands and buildings are
not subject to the lien for the following reasons

First: That the plaintiff has failed to show that
the labor and material were furnished within the
four months of the filing of the mechanic's lien in
this case, to wit, April the 24th, 1906, furnished for
the erection and construction of the buildings m
question.

Secondly: Because the prooffs show that the
claim contains inseparably blended items for con
struction and erection; items for alterations, ad-
ditions and repairs as well as for items not used m
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the erection, construction, alteration, or additions to
fhe buildings.  The latter being used in the opera-
tion of the plant, consisting of fifty-two wooden
frays used under lathes, fifty-two wooden tool trays
wed alongside the lathes, from twelve to fifteen
wooden sand troughs, some two hundred bottom
boards, eight or ten spill troughs, some twenty-five
or more tote boxes as well as patterns and other
niscellaneous moveable chattels.

For the further reason that when such articles
are blended, inseparably blended in a mechanics
lien claim that the whole claim must be disallowed
and

For the further reason that under Section sixteen
of the Mechanies Lien Act of 1898 it is provided that
when the bill of particulars contains any wilful or
fraudulent misstatement of the matters directed by
the mechanics lien act to be therein inserted, the
buildings or lands shall be free of all lien for the
matters in such claim, and that in this case it has
been shown and not digputed that a number of the
items shown in the bill of particulars went
into chattels which are not the subject of a
mechanics lien claim and that they were included;
that they were of such a character; and that they
were wilfully and knowingly included in the me-
chanics lien claim without investigation to ascer-
tain whether such items were ordered for the pur-
pose of erection or construction or were so used.

THE COURT: The motion will be refused.

“.hm'ml}'mn the defendant, by his counsel, prays
. h]]” of exceptions, which is hereby allowed and
sealed accordingly.)




10

312
COURT'S CHARGE TO THE JURY.

Gentlemen, you are hearing two cases as though
there was but one; the evidence submitted being
applied to each case so far as it is applicable; one
case being that of William W. Bell and Company for
sash and doors furnished and the other being that
of Wistar and Woodnut for lumber furnished to
Muckenhirn.  Under the law of this state a me-
chanic or a material man may, in addition to a gen-
eral judgment for labor performed or materials fur-
nished, secure, under certain conditions, a special
verdict against the land and the building erected on
the land. That the materials sued for in this case
was furnished by these plaintiffs to the defendant
is not disputed. The defendant, however, denies that
the plaintiffs are entitled to a lien upon the land
and the building.

'The plaintiff’ claim is for materials furnished by
them which they say they were used for the construc-
tion of the brass foundry. .

I say for construction as distinguished from ad-
ditions or repairs or alterations. To entitle the
plaintiffs to a mechanics lien the claim should have
been filed in the clerk's office of the county and the
summons issued within four months from the date
of the last material furnished; that is, within four
months of the time the last material was furnished
which was used or intended to be used in the con-
struction of the foundry. I say intended to be used
because it is no objection to the validity of the lien
claim for the materials furnished for the erection
of the building if such materials were not actually
used in the erection of the building when it appears



313

that the materials were furnished for the building
and delivered to the defendants or their agents in
[good faith, it is immaterial to the validity of the
lien whether they were used in the building or not.

The right to lien depends upon the fact that the
debt was incurred and the material furnished for
the purpose of building.

To recapitulate what I have said: If the material
furnished by the plaintiffs was intended to be used
and was actually used in the construction of this
foundry and if some of it was furnished within four
months of April 24th, 1906, the time the claim was
filed the plaintiffs are entitled to a lien upon this
property. If you believe from the evidence that the
materials furnished within four months prior to
April 24th, 1906 were used in the operation of the
plant and were not intended for and did not enter
into the construction of the building, your verdict
must be for the defendant. If, in other words, the
building was completed in November, 1905, as
daimed by the defendant and the materials there-
fore were not intended for construction but to be
wed in the operation of a plant already completed,
the lien claim of the plaintiffs must fail.

In the language of Justice Garrison in the Down-
ingtown Mfg. Co. vs. Franklin Paper Mills, (Sixty-

jthree New Jersey Law, page Thirty-four). “ Two
things must have concurred to draw the plaintiffs'
daim within the benefit of the. statute. + A part of
it must have accrued within the four months and
| such part must have been connected with the earl-
iest part that together they make a single debt.”’

: The test is whether the evidence shows that either
in the inception of the employment or during its

10
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progress there was a unity of purpose between the
parties to link together the items of the growing
account into one aggregate indebtedness.

If the plaintiffs4 bill of particulars contains ay
wilful misstatement of the items claimed to be fur-
nished for the erection of the building, the building
shall be free from all lien for all matters in such
claim. But error in account filed does not invali-
date the lien when the error occurs by a mistake and
without any fraudulent purpose, especially where
no one has been injured by the mistake and the
erroneous items are easily separable from the rest.

If, therefore, you find that certain of the itens
charged in this account did not enter into the con
struction of the building and that they were indud-
ed in the account by inadvertence and mistake, you
may still sustain the lien, if you find some of the
items furnished prior to April 24th, 1905 did actu-
ally enter into the construction of the building; and
if you find certain items within the four nonths
prior to April 24th 1906 were furnished not for con-
struction but to operate the plant, such item must,
by you, be deducted from the account.

What further I have to say to you will be found
in the requests to charge. On behalf of the plain-
tiffs I charge you, first: The reason for the legis-
lative enactment creating mechanics’ liens is to
hold a lien on the estate of the owner of the build-
ing in the land, on account of the increased value
given by the 'buildng to the land,, and the natural
injustice there is in the owner of the land appropri-
ating to his use, without compensation, the toil and
capital of others.

Fourth: If the jury find from the evidence
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that it does not appear that the materials were sup-
plied for a designated building a lien claim is, never-
theless good if it does appear that they were sup-
plied to the defendant who in fact; did use them for
the building specified in the lien claim.

Requests two and three I have already charged.

Upon the part of the defendant I am requested
to charge you and I do charge you as follows-:-

First: In order for the plaintiff to recover for
the items sued for he must prove that the labor or
materials which are here sued for were furnished
for the erection and construction of the building
described in the declaration.

Two: In order for the pluimtifs to recover, they
must show that the labor or materials were fur-
nished as a continuous transaction and for the erec-
tionor construction of the building.

Three: A claim based in part for erection and
construction and in part for alteration and repairs
must be apportioned.  If he failed to do this, there
canbe no recovery.

Four: If part of the work or material was used
in the erection and part for reparation and altera-
tion and part was used in the operation of the factory
and in making of the moveable chattels and the
parts are so blended as to be indistinguisbable,
there must be a verdict thait the buildings or lands
are not liable for the debt.

Six is refused and number five 'has been already
charged. !

There is one warning I want to give you, gentle-
nmen.  Reference was made in the argument to the
effect your verdict might have upon the claims of
other creditors of Muckenhirn. I feel it my

io
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duty to warn you that you must not consider that
Ybu are sworn to decide this case according to the
evidence.

The apportioning of the assets of that bankrupt
estate and the distribution of the moneys among the
several creditors belong under the bankruptcy laws
to the United States District Court and we have
nothing to do with it, so that you must decide this
case according to the testimony that is before you
without regard to its effect upon other creditors,
whether their claims may be diminished or decreased

DEFENDANT'S EXCEPTIONS.

MR. CARR: I would like to except to that part

kbc Judge's charge which says, "Error in account
filed does not invalidate the lien when the error
occurs by a mistake and without any fraudulent
purpose, especially where no one has been injured by
the mistake and the erroneous items are easily seper-
able from the rest. If, therefore, you find that cer-
tain of the items charged in this account did not
enter into the construction of the building and that
they were included in the account by inadvertence
and mistake, you may still sustain the lien, if you find
that some of the items furnished within four months
prior toiApril 24th, 1906 did actually enter into the
construction of the building.”

(Which exception is hereby allowed and sealed
accordingly.”

I would also like to except to that part of the
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Judge's charge which says, “If you find certain
items within the four months prior to April 24th,
1906 were furnished not for construction hut to op-
erate the plant, such items must he hy you deducted
from the account.”

(Which exception is hereby allowed and sealed
accordingly.”

I would also like to except to the refusal of the
Court to charge the sixth request of the defendant.”

Which exception is hereby allowed and sealed
accordingly.”

— (0]
PLAINTIFF'S REQUESTS.

1. The reason for the legislative enactment ere-
ating mechanic's liens is to hold a lien on the estate
of the owner of the building in the land, on account
of the increased value given by the building to the
land, and the natural injustice there is in the owner
of the land appropriating to his use, without com-
pensation, the toil and capital of others.

2 If the jury find from the evidence that the
items furnished by the claimant within ,the limited
period, are so connected with th earlier items furn-
ished, that they constitute one debt, there should
be a verdict for the plaintiff.

3. If the jury find from the evidence that the
items in claimant's bill of particulars were furn-
ished by claimants for the erection- and construc-
tion of the building, but were not, in'point of fact,
used for that purpose, a lien wasicreated on said
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building.

4. If the jury find from the evidence that it does
not appear that the materials were supplied for a
designated building, a lien claim is nevertheless
good if it does appear that they were supplied to
the defendant, who, in fact, did use them for the
building specified in the lien claim.

DEFENDANTS REQUESTS.

1. In order for the plaintiff's to recover for the
items sued for he must prove that the labor or mate-
rials which are here sued for were furnished for the
erection and construction of the buildings described
in the declaration.

2. In order for the plaintiffs' to recover they must
show that the labor or materials were furnished as
a part of a continuous transaction for the erection
and construction of the building.

3. A claim based: in part for erection and corr
struction and in part for alterations and repairs nust
be apportioned. The claim must distinguish the
amount of each. If he failed to do this there can
be no recovery.

4. If part of the work or material used in the
erection and part for reparation and alteration and
part was used in the operation of the factory and
in making of moveable chattels and the parts are
so blended as to be indistinguishable the claim is
bad and there must be a verdict that the building
or lands are not liable for said debt.

5. If the plaintiffs' bill of particulars contains
any willful misstatement of the items claimed to be
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furnished for the erection of the building, the build-
ing and lands shall be free from all liens for all
matters in such claim.

6. The undisputed evidence shows that a part
of the materials furnished went into the erection and
construction; that another part went into the repa-
ration and alteration; that another part went into
the addition to the building and that still another
part was used in the making of chattels for the IO
operation of the plant and if these various items are
inseparably blended then the building is not sub-
ject to the lien.
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

Clayton Wistar, et al,

trading, etc., On Error
Defendants in error, To Salem CountyGr
VS.
Charles Mecum, Trustee, etc., > eras

Plaintiff in error.]

And now on this day the plaintiffs, in error assigs
as causes of error the following

1st. That the trial judge ruled out and rgected
competent evidence.

2nd. That the trial judge admitted incompetent
and illegal evidence.

grd. That the trial judge refused to non-suit the
plaintiffs.

4th. That the trial judge refused to direct ava-
dict in favor of the defendant.

sth. That the trial judge refused to charge the
jury as requested by the defendant in his sixth re-
quest to charge as follows: “ The undisputed e
dence shows that a part of the materials fumishedj
went into the erection and construction; that another
part went into the reparation and alteration; thaw
another part went into the addition to the building)
and that still another part was used in the neking
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of moveable chattels for the operation of the plant
and if these various items are inseparably blended
then the building is not subject to the lien”.

6th. That the trial judge charged the jury as
follows. “ Error in an account filed does not invali-
date the lien when the error occurs by a mistake and
without any fraudulent purpose especially when no
ore has been injured by the mistake and the erro-
neous items are easily separated from the rest. If
however, you find that certain of the items charged
in this account do not enter into the construction of
the building and that they were included in the ac-
count by inadvertence and mistake you may still
sustain the lien if you find that some of the items
furnished within four months prior to April 24th,
1906 did actually enter into the construction of the
building” .

7th. That the trial judge charged the jury as
follows: “If you find that certain items within the
four months prior to April 24th, 1906 were furnished
not for construction but to operate the plant, such
items must be by you deducted from the account”.

WILSON, CARR & STACKHOUSE,

Attorneys for Plaintiffs in Error.

The same assignment of error was filed in the case
of William W. Bell, et al. trading &c., v. Charles
Meeum, Trustee, &c., and each of the above a joinder
merror in common form was filed.
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