N. J. Court of Errors and Appeals.

Willtam G. Park, et al partners,
&c., as Park,Bros. & Co.,
Appellants,

VsS.

Respondents’brief.
The Grant | ocomotive W orks,

et al.

Respondents.

The bill was tiled by Park, Brothers & Company
against the Grant Locomotive Works, and R.Suydam
Grant, Thomas Prosser, J. Frederick Pierson, William
H. Wallace, and Benjamin Williamson, as directors of
said Company, for an account of the net profits of the
GrantLocomotive Works, made under the management
of its affairs, under the agreement of June, 1875, and of
the amount divisible thereunder, and for a decree for
siich dividend and for an injunction until payment of
such dividend. Bill pp. 1-12 agreement of June, 1875,

PP 13, 14. Report of January, 1S83, pp. 1l4c 17.
Answer, 17, 27.

The cause was brought to a final hearing on the

pleadings and proofs before Vice Chancellor Van Fleet



in July, 1884, evidence p. 40c 148. Opinion p. 28c
38. By the decree asentered it was decreed that under
the agreement the corporation was not entitled to re-
duce the amount of profits by acharge for the deprecia-

tion ofreal estate or machinery ; that the charge of

$54,000 for such depreciation was erroneous, and that the
amount of net profits under said agreeement, as shown
by the balance sheetof December 31st,1882,was $310,000

and it was further decreed that the whole of said amount

was not divisible as dividends wunder said agreement,

and that the complainants were not entitled to agreater
dividend in 1883 than the directors declared, p. 38-39.
From this decree the complainants appeal to this Court
p 149-150. The purpose of the
1875 was to restore to the
then

agreement of June,
corporation the property,
in the hands of areceiver, and to resume business.

The agreement was made by all persons interested in

the corporation as stockholders, secured or unsecured

creditors. The agreement provides lor the clearing of

the property of the corporation from incumbrances by

the cancellation of the mortgages thereon and that

its creditors, both secured and unsecured, shall receive

stock in payment of their debts. No new stock was to

be issued, but the stock already issued, and then held
by the stockholders of the corporation, was to be as-

signed to the creditors, subject to a condition which

The stock thus to be assigned
consisted of three thousand shares of $100 each, making
a total of $300,0n0.

will hereafter appear.

The fourth and fifth paragraphs
of the agreement define the rights of the general cirun-

secured creditois after they became stockholders, lhey

are as follows: “ Fourth: That each cert,tote o
“ stock assigned to each general creditor shall b

* stamped on its face. ‘This certificate of stocky

“ ‘held as security for the payment oi $
“ ‘interest, and is to he assigned to DaJId ‘' /j1 ds
‘“ the payment of the above amount. All divid»®

* paid on this stock shall be credited” to

“

accouu
such payment and endorsed thereon.



The fifth clause of the agreement provided, “That
“all the net profits of the company after the payment
“of taxes, insurance and the necessary amount for the
“proper maintenance of the property of the company,
“in its present condition and capacity, shall bedivided

“annually among the stockholders.”

The account asked for is based on this agreement.
No profits were made in the management of the busi-
ness of the company until the year 1882. At the
close of that year, it appearing that net profits had
been made, a dividend of twelve per cent, amounting
to $104,714.28 was declared payable March 10th, 1883.
The complainants received their dividend March 22nd,
1883. On the 29th of January, 1884, and 31st De-
cember, 1889, further dividends were declared and
paid, which the complainants received. The bill was
tiled May 11th, 1883. After the dividend of 1883
there remained of the $310,000 some $205,000 not
then divided. The proofs show that on December
31st, 1882, the corporation held railroad securities,
consisting of notes and bonds which had been taken
in payment fur locomotives, for a little over $212,000.
They had been taken at par. These were, of course,
included in the statement of December 31st, 1882,
and represented in part the sum shown on that state-
ment to be net profits. The securities were not sold
at the New York Stock Exchange and had no market
value. The proof is that they were absolutely un-

saleable.

POINTS.

FIRST. The making of dividends is a customary
power of the directors, and whether the net profits of
acorporation shall be used for improvements, or other
lawful purposes in its business, or be divided among
the stockholders, is peculiarly a matter within their

discretion.



This discretion is subject to judicial control when
there is a wilful abuse of discretion, bad faith, or a

perverse refusal to declare dividends.

Beers vs. Bridgeport Spring Co., 42
Conn. 17.

Pratt vs. Pratt, 33 Conn , 446.

Smith vs. Prattville Man. Co0.,29 Ala.,
503.

Scott vs. Eagle Fire Ins. Co., 7 Paige
198.

Ely vs. Sprague, Clarke 351.

Thompson vs. Erie R. R. Co., 45 N. Y.,
468.

Karnes vs. Rochester & G. V. R. R. Co.,
4 Abb.. N. S, 107.

State vs. Bank of La-, 6 La., 745.

Harris vs. San Francisco Sugar R. Co.,
41 Cal., 393-

Stevens vs. South Devon R. Co., 9 llare.
313.

Browne vs. Monmouthshire R. Co., 13

Beav,, 32,

But dividends can onlv be declared when there are
funds in hand, which can be paid out for that purpose.
Equity will enjoin the making of dividends, when there

are no funds applicable to the purpose.

Carpenter vs. N. Y. & N. H. R. R-Co,,
5 Abb., 277.

Browne vs. Monmouthshire R. Co, 13
Beav., 32.

Carlisle vs. South Eastern R. Co., 1 Mac.
6 G., 689.

Fawcett vs. Laurie, 1 Duwey & S., 192.

Allen vs. Abb., 30 Law Times, 316.

Bruns vs. Pennell, 2 H. L. Cas. 497-531.



Dividends are payable in money, and in money only,
not even in depreciated currency, still less in bonds
or securities.

See Ehle vs. Chittenango Bank 24 N. Y , 5 8, where
it is said of a dividend delared payable in New York
State currency, “if New York State currency meant
“anything other than money there is no authority in
“the Board of Directors to declare that a dividend of
“the cash profits of the bank should be paid in depreci-
ated bank notes.”

SECOND. There can be no doubt about the rela-
tions which the directors of a corporation hold to its
stockholders. They are trustees ; and like all other
persons entrusted with fiduciary powers, they are
bound to use their authority for the maintenance of
the rights and the protection of the interests of their
mtuis que trust. To attempt to use their power for
their own personal advantage to the injury of their
cestuis que trust is an abuse of the confidence reposed in
them, which entitles the cestuis que trust to the protec-
tion of a Court of Equity.

Elkins vs. Camden & Atlantic R. R. Co.,
9 Stewart, 470.

Van Fleet V. C. cites Stewart vs. Lehigh
Y alley R. R. Co., 9 Vroom, 505.

For any wilful breach of their trust or misapplica-
tion of corporate funds, or for any gross neglect or in-
attention to their official duties, directors are liable in
t e Court of Chancery to the corporation in thé first
instance ; if it refuses to act then a person aggrieved

may bring suit.

Citizens’ Build. Ass. vs. Coriell, 7 Stew -
art, 383.
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Citizens’ Loan Ass. vs. Lyon, 2 Stewart,
110.

Chester vs. Halliard, 7 Stewart Eq., 341.

Ackerman vs. Halsey, 10 Stewart, 362.

But no such ground of complaint appears here

either in the allegations of the bill or in the proofs.

THIRD. As ageneral rule directors of a corpora-

tion are only required in the management of its affairs
to keep within the limits of its powers, and to exercise
good faith and honesty according to the best of their

judgment with reasonable diligence. A mere error in

judgment does not subject them to liability.
Unless there has been some violation of the charter
or the constituting instruments of the company, or un-

less there is shown to be a want of good faith, or a

wilful abuse of discretion, or negligence, there is no

liability whatever.

Gardner v. Butler, 3 Stewart, 703.
Chancellor cites Stewart vs. Lehigh Val-

ley R. R. Co., 9 Vroom, 522.

FOURTH. Complainants are in a Court of Equity

and where, as here, the management of the business of

the company has been for the interests of the stock-

holders, and regular dividends made in good faith, an
with advice of counsel, and the management has been

perfectly fair, there is no'ground on which the com-

pany or the directors can be called to account by the
complainants.

The directors have used and were only bound to

use, reasonable diligence and prudence.

Citizens’ Building Association vs. Coriel!,

7 Stewart Eq., 383.



There is no waste or negligence or inattention al-

leged or proved.

FIFTH. The management of the corporation and
its business, and the declaration of dividends, is with-
in the discretionary powers of the directors, and its
execution cannot be controlled at the instance of a
stockholder who does not show a dishonest or fraud-
ulent purpose on the part of the directors in such ac-
tion, and that he will be injured thereby.

All the acts sought to be enjoined by the injunc-
tion, which is asked asauxilliary to the accounting, are
clearly within the powers committed to the directors,
and unless the complainants have alleged in their bill,
and clearly demonstrated by their proofs that in their
action as directors the defendants are controlled by a
fraudulent or dishonest purpose, and that injury will
result to them, it is clear that complainants have no
case. The bill fails to contain any such allegation,
and no support for it is found in the proofs.

The Grant Locomotive Works is a corporation for
the manufacture and sale of locomotives, and the
directors have implied authority not only to manufac-
ture and sell locomotives on credit, and for railroad
securities; but also to settle all amounts due for loco-
motives sold, and to do whatever may tend to pro-
mote and foster the main purpose of the corporation.
Courts, as a rule, will presume that the management of
the directors, in whatever appears designed to promote
the legitimate and profitable management of the Com -
pany, is within the Ilimits of their powers, and if
its validity be assailed, will require the assailant to

assume the burden of demonstrating that fact.

Yan Fleet, V. C., in Elkins vs. Camden,
and Atlantic R. R. Co., 9 Stewart
242.
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SIXTH. The bill shows that the arrangement of
June, 1875, was made because it was -thought advisa-
ble by the creditors, that an agreement should be made
“by which the business of the Company should be con-
“tinued” — paragraph 111, and by this agreement Park
Brothers had a lien on 203 shares, amounting to
$20,300 out of the total of 3,000 shares, amounting to
$300,000. The figures $310,000 net profits un-
divided, are readied, by comparing the profit and

loss account as it appeared on the books on
January lst, 1883, with what the same account was,

July 1st, 1875. On July lst, 1875, wdien the Company
was in the hands of a receiver, the profit and loss ac-
count showed a balance of $30<>,000; the balance of
-that account is a very different thing from net profits
under the agreement. The statement of July lst,
1875, shows that the figures of the profit and loss
account were only a book-keeper’'s entry to represent
on one side of the accounts what was represented on
the other side, by the accounts inventory, $225,000;
due from sundry parties (Poliakoff*), . ....c....... 75,000

And on January 1st, 1883, in the man-

agement ol the business of the company,

the inventory stood at...... .... $345,836.08
And due from sundry parties,. ... 234,382.1d
580,218.26

Less due sundry parties,.. $123.413.37
Bond & mortgage,.. 3,500.<)0 126, 13.37

$453,304.89
Taking this from the profit and loss ac-
COUNT, s 560,805.10
There remains, net profits applicable to
dividend, . ...ccoonvrienn. 107,500.21
And the dividend declared was... $104,71L2S

The evidence of Mr. Evans, the Superintendent of
the company who keeps the books, and of Mr. Grant
and Mr. Prosser, tw™o of the defendants and directors



of the company, show that there was no more money
to divide than was divided, pp. 53¢ 55, 57, 118c 120
Mr. Prosser was an original creditor of the Grant
Locomotive Works, a Larger creditor than the com-
plainants. He was one of the directors nominated
by the general creditors, as one of the three direc-
tors in the board under the agreement, and has con-
tinued a director ever since and has continued his
interest in the company, not having parted with any

part of it, p. 1X7. He makes clear the item of $50,000

for depreciation which is mentioned in the bill. He
says: “1 didn’'t see that it affected anything whether
“it was made or not. It didn't make a dollar’s worth

“more money or property, or less,” p. 117.

There can be no doubt that the question as to the
expediency of making a dividend which is justified by
the earnings of the corporation, is committed to the
judgment of the trustees or directors as managers of
the corporation by whom alone it can act, and so long
as they keep within the power committed to the cor-
poration and act in good faith with honest motives

and for honest ends their acts are valid.

Elkins vs. Camden and Atlantic K. E.
Co., 9 Stewart, p. 244.

The action wunder consideration is not assailed on
the ground of fraud. The charges in the bill, that the
interests of the general creditors are made secondary
to the interests of the stockholders, ultimately entitled
to the stock, after payment of the debts, are disproved.
Mr. Prosser and Mr. Pierson are such creditors and
their interests are the same as complainants. The bill
charges that Mr. W allace became a director without
complainants’ consent, and resigned without their

knowledge; but what of it.
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SEVENTH. The division of all the earnings which
the Company had cash in hand to divide, certainly
presents as just a method of division as can be devised.

The obligation to pay dividends, as expressed by the
agreement, is necessarily subject to the paramount ob-
ligation of managing the Company and paying its debts.
The claim for dividends wuntil such paramount obliga-
tions and debts are paid or provided for, cannot be

sustained.

Lehigh Coal and Navigation Co. vs. The
Central R. R., of N. J., 7 Stewart, 92.
McGregor vs. Home Ins. Co., of Norwich,

6 Stewart, 181.

Dividends can only be paid out of net earnings or

profits.

McGregor vs. Home Ins. Co., of Norwich,
6 Stewart, 184.

Cites Lockhart vs. VanAlatyne, 31 Mich.
76, 14 Am. R. R. N. S., 180.

Taft, vs Hart.Prov. and FishkillR. R.,8
R. 1., 310, 5 Am. Rep., 575.

EIGHTH. The decree appealed from should be af-

firmed with costs.

B. WILLIAMSON,
GEORGE H. FORSTER,
O f counsel for respondents.
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On Appeal
from Decree
Advised by
Vice- Chan-
cellor Van
Fleet.

Points of JOHN R. EMERY, for Appellants.

First Point.

The complainants are creditors of the company, secured
by the special agreement, and as such creditors are
antitied to an annual division of the net profits by force
of the agreement. Their right to a dividend does
not depend wupon its declaration by the *?<*in|]™any or its
officers, or upon the judgment of the directors, as to the
advisability of a division. Under the® Agreement the
net profits, after certain payments, must be annually
divided.

In this respect their rights are analogous to those of
preference or guaranteed shareholders, in whose favor
dividends will be declared by the Court if earned. (See
Green's Brice's Ultra Vires, 2d Ed. Note, (a) p. 164, and
cases cited.)

In Henry vs. Railway Go., 1 De G. and J. 602, on
appeal, p. 620, it was stated in the argument that it was

decided by the Vice-Chancellor that the company having
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agreed to pay certain shareholders a dividend, could not
be allowed to be the judges on the question whether it
should be paid or not.

That the complainants are not simple stockholders, is
evident from the fact that by the agreement they have
no absolute ownerhip of the shares, but hold them as
security for their debts and agree to assign and surrender
to a person named upon the payment. In equity, David
B. Grant or his estate (in charge of the principal defend-

10 ant, R. Suydam Grant,) are the owners of this stock.

The claim of the directors and the company set up in
the answer that the complainants are as remediless as
simple stockholders, is not only unfounded, but is such a
repudiation of the character of trustee held by the com-
pany as to require its clear declaration by the Court for
their future control.

20

Second Point.

The circumstances of the agreement and the true
interest of the creditors require the most strict and faith-
ful performance of the agreement, as to a division of the
profits.

At the time of the agreement the property was esti-
mated at two-thirds of all the debts; in the settlement
the debts were not to bear interest, and these debts were

30 virtually the working capital supplied by the creditors
for the ultimate benefit of the stockholders. The cred-
itors got nothing in division in case of running at less
than a profit, and received no share in the ultimate ben-
efit. They were not asked and could not be expected to
contribute more working capital than the whole amount
of their claims, nor would they have been willing to do
so. $600,000 worth of property clear of debts was con-
tributed as a plant, and now the claim of the defendants
is that they cannot divide net profits, because more work-

"40 ing capital is wanted.
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The creditors are, therefore in all conscience, entitled
to a division of all the net profits which have been made
from the employment of the. capital made up by their
contribution, and the company have no right to prevent
such distribution by investing the increase, either in
additional merchandise or other property, to be kept on
hand or sold on long credits, (or in any other manner.)

Third Point.

The Vice-Chancellor erred in holding (pp. 36 and 37,)
that under the fifth article of the agreement, (p. 13,)
relating to the division of the unet profits,” the company
was under no other obligation than to divide the “ net
gains” actually realized; and, |1 submit, that by the true
construction of the agreement, the words “ net profits”
in the fifth article mean the increase over the capital with
which business was commenced under the agreement’ and
that this article of the agreement imposed upon the com-
pany the two obligations, (1) of dividing all net gains
actually realized, and (2) of so conducting the business
as to provide for the annual division of the increase,
instead of locking it up in the form of increased capital,
either as stock or otherwise.

The fifth article is (p. 13):

“That all the net profits of the company after the pav-
ment of taxes, insurance and the necessary amount for
the proper maintenance of the property of the company,
in its present condition and capacity, shall be divided
annually among the stockholders.”

The primary object of the whole agreement was the
payment of the debts of the company. It was not an
agreement on the basis of the rights of ordinary stock-
holders, who were entitled to a division of the “ net
profits” of a corporation, in the sense in which that
term is used, as a basis for the ordinary dividends of a
corporation, for in that case their rights would be gov-
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erned by the statute (Corporations, § 52, Rev. p. 186,)
which declares that all manufacturing corporations shall
declare a dividend of the whole of their accumulated profits,
after reserving for a working capital an amount to be
specified by directors, not exceeding 50 per cent of the
capital stock. The capital stock of this company was
only $300,000, and if the ordinary basis or starting point
for estimating the™ net profits” of a corporation, viz.,
the capital stock is to be taken, the Vice-Chancellor wes
wrong in fixing $600,000 as the basis under the agree-
ment, instead of the capital stock of the company,
$300,000.

Inasmuch as the creditors had given up their whole
debts as the working capital, thus increasing the capital
to double the amount of the capital stock, and the only
source for the paymeut of their debts was the “ net
profits” derived from the use of their capital, after cer-
tain specified payments, the only reasonable construction
of the agreement is that the “ net profits mean the in-
crease oyer the capital contributed. It cannot be sup-
posed that the creditors, beyond this liberal provision,
intended also to confer upon the company the power of
increasing and accumulating in an undivisible form
property over the $600,000, and | submit that the Vice-
Chancellor erred in holding that complainants are enti-
tled to no relief in reference to this accumulation over
the $600,000, because (p. 35,) the company in exercise
of the ordinary powers of directors, has made contracts
which prevent the division required by the agreement.

Let me give an illustration in a form not complicated
with the question of the powers of directors. Suppose
a merchant, whose debts amounted to $150,000, and
whose whole stock was worth $100,000, should agree with
his creditors that if they would allow him to continue
his business, keeping his capital at its then amount, be
would divide among them annually his net profits pro
rata, until their debts were paid.

Now, if a balance sheet presented by the merchant at
the end of the year showed assets of $125,000, and a
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creditor should demand a division of the increase as “ net
profits, would it be any answer under the agreement for

the merchant to say : *“ True, there has been an increase
of $25,000 in the year, but this increase is not ‘ net
profits,” because it is not divisible in cash. 1 have in

creased my stock to the amount of $125,000, and | can-
not divide my stock of goods among you, and farther,
under this agreement X am entitled to increase my stock'as>
much as | may consider advisable for carrying on my
business, because | have the right to accumulate stock
and make contracts, and these rights are not taken away
or qualified by our agreement.” Would this be any an-
swer ? Is not rather the agreement with the creditors
under such circumstances, in its true nature, the double
one—first, to carry on the business so that all fair in

crease or net profits may be divisible, and second, to di-
vide the profits annually ? | submit that the Vice-Chan-
cellor has failed to observe the real point at issue under
the agreement, viz., whether the agreement has not qual-
ified or restricted the ordinary powers of the directors, so
as to prevent their exercising powers which might be
proper under other circumstances, but which, if now
exercised, will enable the company, at its option, to
nullify the agreement.

As the rights of the company now stand under the
agreement as construed by the Vice-Chancellor, it has
not only relieved itself from the provisions of the
general law restricting the accumulation of profits
beyond 50 per cent, of its capital stock, but it has
virtually doubled its capital stock, and simply by the
exercise of the ordinary powers of directors to make
purchases and sales, may accumulate in an indivisible
form capital to any amount. | submit, that such con-
struction practically puts it in the power of the company
to nullify the agreement One of the directors (Prosser,
p. 125, &c.,) says that the business is carried on with the
view of accumulating a working capital in addition to
that provided by the agreement.

10

20
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The accumulation up to January 1,1888, was $310,000
over the amount of the capital on July 1, 1878, and
although this excess may not be at present devisable as
cash, the complainants claim that on proof of this accu-
mulation, their bill should “ not” have been dismissed,
but that the Court should have declared the complain-
ants entitled to relief under the agreement.



FOURTH POINT.

The relief insisted on by complainants is that they are
entitled—

(1) To a declaration of the basis or standard from which
the net profits are to be calculated. This the Vice-Chan-
cellor fixes at $600,000, (Decree, page 39,) and the only
guestion in relation to this is whether it should be $300,-
000, the amount of the capital stock of the company ; and
if the ordinary rules as to corporations are not affected by
the agreement in this respect, the latter is undoubtedly the
proper basis.

(2) To a declaration of the meaning of the terms “ net
profits” in the fifth article, and that by “ net profits” was
meant the increase over the amount fixed as the basis or
standard.

(3) To a declaration that the company, under the agree-
ment, were not entitled to accumulate this increase in an
undivisible form, but were bound so to conduct the busi-
ness as to have the increase divisible.

(4) To an account, upon the basis of these declarations,
to ascertain when and how any increase was made and in-
vested, and what directors were responsible for any diver-
sion of the increase.

No account has been kept or made under the agreement.
Evans, page 81, bottom, and page 82. None had ever
been presented to the creditors, and the relief prayed by
the bill was an account of the net profits under the agree-
ment and of the amount divisible. Page 11.

FIFTH POINT.

The answer and the evidence on the' hearing not show-
ing an account, the decree should be for an account, with
such special directions as are necessary. See 2 Dan. Ch.
Prac. (3d Am. ed ) 854; City of Hudson v. Trenton Loco-
motive, &c., Co., 1 C. E. Gr. 475, (Chancellor Green,
1864,) as to the practice in this respect.






(Copy of Agreement.—Schedule A, Page 13)

First. The bondholders shall consent to the satisfaction
of all mortgages and the cancellation of all bonds, thereby
leaving all property of the company free and clear of all
encumbrance.

Second. That the mortgage and general creditors shall
receive in payment of their respective claims the capital
stock ($300,000) of the company, pro rata, to the amount
of their claims, the stock to be assigned to the creditors by
the stockholders for that purpose.

Third. That the claims of all creditors shall be deter-
mined by the report of the receiver, with interest added to
February 1st, 1875.

Fourth. That each certificate of stock assigned to each
general creditor shall be stamped on its face, “ This cer-
tificate of stock is held as security for the payment of
$ (without interest), and is to be assigned and
surrendered to David B. Grant on the payment of the
above amount.”  All dividends paid on this stock shall be
credited to the account of such payments and endorsed
thereon.

Fifth. That ail the net profits of the company, after
the payment of taxes, insurance and the necessary amount
for the proper maintenance of the property of the company
in its present condition and capacity, shall be divided an-
nually among the stockholders.

Sixth. Should the net profits in any year exceed the
amount of six per cent, on the present amount of indebt-
edness of the company as fixed by the receiver, a six per
cent, dividend shall be made, and all profits exceeding that
amount shall be paid in liquidation of the debts for which
the stamped stock is held as security;



Seventh. Should the profits in any year not amount to
six per cent, of the said amount of the indebtedness, the
deficiency of that year shall be paid out of the earnings of
the next succeeding year, which shall exceed the amount of
six per cent., before any surplus beyond six per cent, shall
be divided among the holders of the stamped stock.

Eighth. That a board of five directors, three of whom
shall be nominated by the general creditors, shall be mu
tually agreed upon, who shall manage the business of the
company, and who shall employ D. Beach Grant as nar+
ager of the works at a salary of ten thousand dollars per
annum, who agrees to assign all interest in patents owned
by him to the Grant Locomotive Works.

Ninth. That the Grant Locomotive Works, the stock-
holders thereof, and the creditors hereby agree to sign and
execute all agreements and writing necessary to carry out
this basis of settlement.

Tenth. This agreement shall not be binding on any
unless signed by all the creditors.



To His Honor, Theodore Runyon, Chancellor of the
State of New Jersey:

Humbly complaining show unto your Honor, your orators,.
Richard C. Gray, William G. Park, Winfield S. Kennedy,
David E. Parkall, of Alleghany City, in the State of Penn-
sylvania, DeWitt C. Clapp, John M. Clapp and James H.
Park, of thecity of Pittsburgh, in the State of Pennsylvania,
.and Sarah G. Park, sole executrix of James Park, junior,
deceased, of Alleghany City aforesaid, and Richard G.
Park, of Montclair, in the County of Essex and State of
New Jersey, partners trading under the name and firm of
Park Brothers and Company, who file this, their bill of com-
plaint against the Grant Locomotive Works, a corporation
created under the laws of the State of New Jersey and R.
Suydam Grant, of the city, County and State of New Fork,
Thomas Prosser, or the city of Brooklyn, New York, J_
Frederick Pierson and William H. Wallace, of the city,
.County and State of New York and Benjamin Williamson,
Esq., of the city of Elizabeth, New. Jersey, defendants.

(1) That the defendant, the Grant Locomotive Works,
is acorporation created and organized under an act of the
legislature of this state”™approved March 21st, A. D. 1866,
entitled “ An act to incorporate the Union Locomotive
Works” and a supplement thereto, entitled “ A supple-
ment to the act entitled ‘An act to incorporate the
Union Locomotive Works,”” which supplement was
approved April 11, 1867 and by which supplement the
name of the corporation was changed to the Grant Loco-
motive Works ; that the said company was incorporated for
the purpose of carrying on the business of manufacturing
and selling locomotive engines, cotton and woolen machinery
and such other articles as the interests of the company might
require; and to carry on the business incident to such man-
ufacture either in the counties of Union, Passaic or Hunter-
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don; that the said company carried on their said business
at Paterson in the county of Passaic from about the time of
their organization up to about the first of February, 1875,
and in the prosecution of the same contracted alarge indebt-
edness which at that date amounted to about nine hundred
thousand dollars, the firm of Park Brothers and Company
being then creditors to the amount of $60,000.

(2.) That on or about the eighth of February, 1875, one
Thomas Prosser, who was also then a creditor of said com-
pany to the amount of over $70,000, filed in this court his
bill of complaint on behalf of himself and all others, the
creditors and stockholders of the said company against the
said company, alleging (among other things) that it was in-
solvent and praying that the said company might be de-
clared and adjudged to be an insolvent corporation and for
an injunction and receiver under the provisions of the lans
relating to insolvent corporations; that upon said bill such
proceedings were had that on or about the 15th day of
February, 1875, an injunction was issued by this court en
joining the said company from prosecuting its business and
transferring its property and from exercising any of its
franchises, and one Charles F. Pierson was appointed are-
ceiver of the property and assets of said company; that the
said Charles L. Pierson accepted the said appointment, en
tered upon the discharge of the duties thereof, and continued
to discharge the same until on or about the 14th of June, 1875,
when the order appointing him was revoked and the com-
pany restored to the exercise of the franchise under the
circumstances hereinafter stated.

(3.) That at the time of filing the said bill and the ap-
pointment of said receiver, the liabilities or alleged liabili-
ties of the company were (1) its capital stock to the armount
of $300,000, (2) a mortgage indebtedness securing bon s
to the amount of about $400,000, held principally by
the directors and stockholders of the company and tie
validity or priority of which against the general unsecure



creditors of tlie company was disputed, and (3) the indebt-
edness of the general creditors of the company (includ-
ing said firm of Park Brothers and Company) to
the amount of about $500,000 ; that it was thought desir-
able by the creditors both secured and unsecured and the
stockholders, that an arrangement or agreement should be
made by which the business of the company should be con-
tinued and that during the pendency of said suit and before
the 14th day of June, 1875, an agreement set out in the
following paragraph was made and entered into between all
the general creditors (except those whose claims were dis-
puted) and the mortgage creditors and the stockholders of
the company; the said agreement being signed by all of
the said creditors and stockholders or their authorized at-
torneys, including said firm of Park Brothers and Company
as by the said agreement when produced will appear, and to
which your orators refer if necessary.

(4.) That the terms of said agreement were as set out in
the schedule hereto annexed marked schedule “ A.”

(5.) That upon said agreement being made, application by
petition was made to the court in said suit by the said Thomas
Prosser, complainant on behalf of himself and the other
creditors and stockholders of the Grant Locomotive Works,
setting out said agreement and that all the creditors whose
claims were not disputed, including the mortgage creditors
and the said company and its stockholders were desirous
that the agreement should be carried out and that the ap-
poinment of the receiver should be annulled and the in-
junction dissolved ; and upon said application and proof to
the satisfaction of the court of the truth of said allegations
it was by order and decree in said suit bearing date on the
14th day of June, 1875, (among other things) ordered and
decreed that the appointment of said Charles F. Pierson as
receiver of the Grant Locomotive Works be revoked and
annulled and that the injunction theretofore issued in the
case enjoining the said company from prosecuting its busi-
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ness and transferring its property be dissolved, and that the
said company be restored to its franchises and, privileges &
far as the same were affected by said suit, and that all the
property and assets of the company in the custody of the
receiver or that might have come into his hands since his-
appointment be surrendered and delivered by said receiver
to said company, the company paying the expenses and lia-
bilities incurred by the receiver in the discharge of his du-
ties and the fees of said receiver and the counsel fees and
costs of suit, the whole of said payments amounting to
nearly ten thousand dollars, as by said petition and order
will more fully appear.

(6.) That pursuant to said order and decree the said prop-
erty and assets of the said company were on or about the
first day of July, 1875, delivered over to said company, and
the management of the affairs of said company commenced
under the terms of said agreement; and that this wes al-
lowed by said firm of Park Brothers and Company and the
other creditors upon the faith and expectation that the same
would be managed as provided by said agreement, that the
capital stock of $300,000 was received by the mortgage
and general creditors as provided in the second, and fourth
articles of the agreement, said Park Brothers and Company
receiving certificates of stock to the amount of 203 shaies
of apar value of $20,300, stamped as provided m said ar-
ticle fourth; that the same was held as security for the pay-
ment of $59,056.93, the amount of which your orators’
debt was allowed ; and that a board of five directors was
chosen as follows: K. Suydam Grant, Thomas Prosser, J-
Frederick Pierson, Edward H. Gardner and Benjamin
Williamson, Esq., three of whom, viz.: said Prosser, Gard-
ner and Pierson were nominated by the general creditors.

(7.) That your orators claim and insist that the affairs of
the said company under said agreement of settlement are
to be managed for the purpose primarily of paying off the
debts then existing, including the claim of your orators in
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the manner therein expressly provided for, and that until the
said debts are so paid the said company and the said board
of directors are trustees for your orator and the other
auditors of the company and required as such trustees to
divide the net profits of the company after the payment of
the charges expressly provided for annually among the
stockholders including those who hold the stock merely a»
security for their claims; and your orators claim that the
object of said agreement,and of the surrender by your
orators and other creditors of their right to require the set-
tlétnént of the affairs of the company under said receiver-
ship was primarily the settlement in the manner expressly
provided for by said agreement of the debts of the com-
pany, and that in the management of the affairs of the com-
pany under the agreement the said company and the said
trustees have no right in violation of the express pro-
visions of the said agreement to retain for the benefit of
the company and its stockholders, not creditors, any of the
net profits which should be annually divided or to allow
the same to remain at the risk of said business.

(8) That on or about the first of July, 1875, the said
company and the said board of directors as trustees under
said agreement took possession of the property and asset»
of the company and commenced the management of it»
affairs under said agreement ; and that the same is still con-
tinued thereunder only a small portion of the indebtednes»
having been paid, your orators and the other general cred-
itors having received only twelve per cent, of the amount of
their claim; a dividend of that amount having been
ordered to be paid bn or about the tenth day of March last~

(9.) That the said company and the said board of trus-
tees as managers of its affairs under said agreement
have not divided annually all of the net profits of the busi-
ness as is therein directed, but now retain and refuse to di-
vide among your orators and the other persons entitled
thereto, a large amount, viz.: $300,000 of the said net
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profits; and refuse to pay to your orators their portion
thereof.

(10.) And in relation to the amount of said net prdfits,
jour orators particularly specifying say, that on or about the
first of July, 1875, when the management under said agree-
ment commenced, an inventory of the property and assets
of the said company was taken, by which it appeared that
the assets of said company amounted to the sum of $600,-
000, divided as follows:

Real Estate, . - - - * 30 00
"o 110,000 00
®Ul ng8 - - ] | 160,000 00
“ lery’ ' 225000 00
S 0 « , -,

Total, . . e e e e $600.000 00

and that there were then no liabilities except the claims of
the creditors to said agreement, fo'r which capital stock to
the amount of $300,000 had been taken either absolutely
or ascollateral under the terms of said agreement, including
your orator’s claim aforesaid; ]

That up to the first of January, 1883, ,nho division of
profits was made by the said company or ordered by said
board of directors, and that at that time the net profits o
said business, according to a statement prepared by said
board or under their direction and approval and submitted
to the creditors under the agreement, (including your ore-

tors’) amounted to $260,805.10, the assets and liabilities
being respectively stated sis follows.

JANUARY 1, 1883.

Weal Bstife, - ABBET8 © - SRIBB

Buildings, .. - - * ' e - 128000 @
Machinery, - ' 345,836 08
INVENTOIY i 157,600 21
Cash, - - e 234,382 18
Due from sundry parties, . . * - .

$987,718 47
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LIABILITIES.

Oapital S to CK , . oo $300,000 00
Bond and Mortgage, . . . . .. 3,500 00
Due sundry parties, . . . . . 123,413 37
Profit and Loss, . . . . . 560,805 10

$987,718 47
that even admitting to be correct, the reduced estimate
on real estate, buildings and machinery (the total reduction
amounting to $50,100) and deducting the indebtedness in-
ourred in carrying on the business other than the capital
stock and the claims of the creditors under the agreement,
the property and assets of the company had been increased
over $260,000 ; but your orators claim and insist that in
making up the account of net profits against your orators
and the other creditors under said agreement, it is not
proper to charge your orators and the other creditors with
any depreciation in the values of the real estate, buildings
and machinery since July 1, 1875; that the said real estate,
buildings and machinery were substantially the same on the
first of January, 1883, as on July 1st, 1875, and your ora-
tors claim that in making up the accounts the creditors
under the agreement have already been charged with all
sums expended up to July 1st, 1883, for the maintenance
of the property by the company or board of directors; and
that under the said agreement the company and the said
board of directors are not entitled, independent of amounts
paid out by them for the maintenance and repair of the
property, to charge against the creditors for the purpose of
reducing the net profits, an amount which they shall judge
sufficient to cover depreciation of the property and to keep
its assets of the same value as on July 1, 1875, and they
therefore claim that the said reduction in the said values
was improperly made and that the amount thereof, $50,100,
should be added to the statement of assets in estimating the
amount of net profits; the whole amount of net profits to
be divided, being thus as your orators insist, $310,905.10.
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(11.) That on or about the twelfth day of February, 1883,
thfe said.company and the said board of directors directed a
division of a sum amounting to 12 per cent, of the credit
tots*'claims, being in all about $108,000, payable on the
tehth day of March, 1883, which has been divided among
thé persons entitled thereto under the agreement, your ora-
tors having received $7,086.83, being 12 per cent, on their
whole claim, and this being the only dividend ever received
by. them on their claim, the balance of which is yet un
paid.

(12.) That your orators have applied to said board of
directors to divide among the creditors under the said
agreement the residue of the net profits over and above
thé’amount divided, made under said management up to
January 1,1883, and to pay over to your orators their
portion thereof, but said company arid the board of direc-
tors refuse to make any’further division arid now hold the
amount of said net profits among the' general assets of the
Company used in carrying on the business.

(13.) That the said business is one attended with con-
siderable risk and uncertainty, and is subject to fluctu-
ation and depression and that in carrying 6n the same there
is danger that the net profits already made may be ex-
hausted or impaired if the sarrie be not divided among the
creditors as made ; and that the said company and board of
directors do not intend in any manner to divide or set apart
the same during the preserit year ; but intend to continue
the business without such division or separation.

(14.) That the said company and the said board of di-
rectors in order to givé color to or excuse their said refusal
to divide any of the net profits beyond the said amount of
$108,000 already divided, give out and pretend that it is
necessary to retain the same or a large portion thereof to pro-
vide for a proper working capital for the said business, but
your orators claim and insist that under said agreement no
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.working capital other than the property and assets on hand
-was to be provided for at the expense of your orators and
the other creditors, and that the retention of the net profits
for such purpose is intended to and does benefit the persons
‘ultimately entitled to the stock after payment of the debts
at the risk and expense of your orators and other the creditors
and is a fraud upon their rights under the agreement.

(15.) At other times the said company and board of di-
rectors give out and pretend that the net profits of the com-
pany beyond the said amount of $108,000 already divided,
cannot now be divided because the same consists largely of
obligations not yet duej and that they cannot be realized
on at present, but your orators charge that the said obliga-
tions, if they exist, consist of bonds of companies and other
negotiable securities salable in the market and that if the
same are held by the company and not yet set apart to the
extent of the net profits from the general assets of the com-
pany for the purpose of division, they should be sold and
the proceeds divided among the creditors entitled thereto.

(16.) That on or about the day of said Edward
B. Gardner died and the defendant, William H. Wallace,
was afterwards elected in his place and accepted the trust.
Defendant Wallace, without the consent of your orators and
the other creditors resigned or claimed to resign from hi»
office, asa member of the board; but your orators claim
that nnder the said agreement the said Wallace and the other
members of the board are trustees for the creditors inter-
ested in said agreement and that by such pretended resigna-
tion he has not become relieved of the discharge of his-
trust but remains a trustee until released by the consent of
the creditors or other proper authority; that since such
resignation (which has only come to the knowledge of your
orators within a few weeks past), no person has been
elected by the general creditors to supply the place and
that the interests of the general creditors in the manage-
ment of the affairs of the company are by the board as at
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present constituted made necessary by the interests of the
stockholders ultimately entitled to the stock after payment
of the debts.

(17.) That the-creditors who signed the said agreement
for the management of the affairs of said company and ge
interested with your orators in the division of the net pro-
fits thereunder are very numerous, there being over sixty
creditors, most of them firms or partnerships signing under
their firm names (as did your orators) and the individuals of
which are unknown to your orators; that most of said credi-
tors reside out of this state ; that some of the persons inter-
ested as creditors at the time of the agreement have died,
the interest of others has been transferred, and that it js
impracticable for your orators to make all of the said credi-
tors parties to this suit, and this bill is filed by your orators
in their own behalf and on behalf of all creditors under said
agreement who may desire to come in and to contribute to
the expense of the suit.

(18.) That the members of the firm of Park Brothers and
Company at the time of the signing of the said agreement
were the said James Park, junior, deceased, and your ora
tors, Richard C. Gray, William Q Park, DeWitt C. Clapp
and John M. Clapp, and one Charles L. Caldwell; that said
Caldwell in the early part of 1879, assigned his interest in
the firm (including said debt) to your orator Richard C
Cray, and withdrew from the firm and has now no interest
therein ; that said James Park, junior, departed this life
about April 21, 1883, and his interest in said firm is con-
tinued therein by your oratrix, his said executrix under
and by virtue of his will; that the others of your orators
were admitted into said firm and secured an interest in its
assets (including the said debt of the said company) since the
signing of the said agreement; that your orators and oratrix
are carrying on the business of the said firm which has been
continued and they are now the persons and the only per-
sons interested in or entitled to its assets including sai e
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and the rights of the said Park Brothers and Company under
said agreement.

(19.) That according to the strict course of the common
law your orators are remediless in the premises, but that this
«court has full and complete jurisdiction in the premises.

To the end, therefore, that the said defendants may, but
without oath, full and complete answer make to the prem-
ises and that as fully and particularly as if the same were
here again repeated, and they and each of them hereto, par-
ticularly interrogated thereto; and that an account may be
taken of the net profits of the said Grant Locomotive Works
made under the agreement of its affairs under the said agree-
ment, and of the amount divisible thereunder among your
morators and the other creditors of said company under the
said agreement, and that the said defendants may be directed
and decreed to divide among and pay unto your orators and
the other creditors entitled thereto, their proportion of the
said net profits coming to them under the said agreement;
and that the said defendants and the said company until the
said division and payment be restrained and enjoined from
applying any portion of the profits made or to be made by
said company (after paying or retaining the charges for
taxes, insurance and the necessary amount for the proper
maintenance of the property of the company in its condition
and capacity at the time of signing said agreement) to any
<other purpose than the division of the same among the
creditors of said company under said agreement, and especi-
ally from retaining any portion of said net profit for a
working capital of said company; and that your orators may
have such further and other relief as the circumstances of
the case may require and to your Honor shall seem meet:

May it please your Honor, the premises considered to
grant unto your orators not only the writ of subpoena of the
State of Hew Jersey to be directed to the said the Grant
Locomotive Works and to the said R. Suydam Grant,
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Thomas Prosser, J. Frederick Pierson, Benjamin William-
son and William H. Wallace, the defendants hereto, therein
and thereby commanding them on a certain day therein to
be named,:to be and appear before your Honor in this
court, then and there to answer the premises and to standto,
abide and perform such order and decree therein as to your
Honor shall seem meet and shall be agreeable to equity and
good conscience; but also the writ of injunction of the
State of Hew Jersey to be directed to the said the Grant
Locomotive W™orks, their officers, agents and servants, and
to the said B. Suydam Grant, Thomas Prosser, J. Frederick
Pierson, Benjamin Williamson and William H. Wallace,,
restraining and enjoining them and each of them from ap-
plying any portion of the profits made or to be made by said
company after paying the charges aforesaid to any other
purpose than the division of the same among the creditors
of said company under said agreement; and from so carry-
ing on the business of the company as to reduce below the
amount or value of $800,000, its assets, over and above its
liabilities for debts incurred in carrying on the business to
an amount not exceeding $127,000, unless the reduction of
its assets below said sum or amount of $800,000 is made by
sale of securities held by the company for the purpose of
dividing the proceeds as net profits of the company, and in
this estimate of the value of the assets, the real estate, build
ings and machinery of the company are not to be estimated
as of aless value than in theinventory of the company made
aboutJuly 1,1875.

John R. Emery,

Sol. and of Counsel with Commit.
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“ SCHEDULE A.”

'I'n be Grant Locomotive W orks— COpy of Agreement,

First. The bondholders shall consent to the satisfaction
"Cf all mortgages nnd the cancellation of all bonds, thereby
leaving all property of the company free and .clear of all
incumbrance.

"secona. That the mortgage and general creditors shall re-
ceive in payment of their respective claims the capital stock
'($300,000) of the ‘company, pro Tata, to the amount of their
claims, the stock to be assigned to the creditors by the
"Stockholders for‘that purpose.

Third. That the claims of all creditors shall be determined
% the report of the receiver, with interest add®! to Feb-
unary 1st, 1875.

Fourth. That each certificate of stock assignedto ea6h
general creditor shall be stamped on its face, “ This certi-
ficate of stock is held as security for the payment of
$ (without interest), and is to be assigned and sur-
rendered to David B. Grant on the payment of the abov®
amount.”  All dividends paid on this stock shall be credited
to account of such payments and endorsed thereon.

Fiftnh. That all the net profits of the company, after tho
payment of taxes, insurance and the necessary amount for
the proper maintenance of the property of the company in
its present condition and capacity, shall be divided annually
Among, the stockholders.

sixth. Should the net profits in any year exceed the
Amount of six per cent, on the present amount of indebted-
ness of the company as fixed by the'receiver, a six per cent,
dividend shall be made, and all profits exceeding that amount
shall be paid in liquidation of the debts for which the.
stamped stock is held<as security.
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seventn. Should, the profits in any year not amount to
six per cent, of the said amount of the indebtedness, the defi-
ciency of that year shall be paid out of the earnings of the
next succeeding year, which shall exceed the amount of six
per cent., before any surplus beyond six per cent, shall be
divided among the holders of the stamped stock.

Eighth. That a board of five directors, three of whom
shall be nominated by the general creditors, shall be mu
tually agreed upon who shall manage the business of the
company, and who shall employ D. Beach Grant as manager
of the works at asalary of ten thousand dollars per annum,
who agrees to assign all interest in patents owned by him
to the Grant Locomotive Works.

N inth. That the Grant Locomotive Works, the stock-
holders thereof, and the creditors hereby agree to sign and
execute all agreements and writing necessary to carry out
this basis of settlement.

Tenth. This agreement shall not be binding on any un-
less signed by all the creditors.

« SCHEDULE B~

New Y oke, JaHuury 2, 1883.
Gentlemen: Ce . f
The President herewith submits the' following report o
the condition of the company:

When in 1875 the present management assumed charge
of this property, it was hoped the locomotive business could
be carried on with at least a fair average profit, but their
expectations were not realized, and for five years the com
pany, owing to the small demand for locomotives, were
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never able to work their shops up to their full capacity or
to work with any profit, on the contrary, nearly all the
work done resulted in loss owing to the low price caused
by competition, and the increased cost of working half time,
added to which was the serious loss from the continued de-
preciation of the large part of the assets which consisted of

material on hand,” and during all this time taxes, insur-
ance, expenses of maintaining the plant in thorough order,
which has been done, made a heavy and almost ruinous
drain upon the company’s property, leaving it at the com-
mencement of 18S0 almost destitute of assets available for
working capital.  Since 1880 there has been improvement
in locomotive business, and during the year 1881 the com-
pany was for the first time since 1875 able to work to its
lull capacity at more or less profitable prices. The loss of
the five years obliged the-company to borrow money, and
it is still obliged to do so on account of the large amount
required to be invested in material; but the years 1880 and
1881 resulted in profits almost sufficient to restore the com-
pany to its condition at the time it was taken from the re-
ceiver, and at same time keep the plant in good order
and capable of working up to its largest output. The table
below shows the comparative state of the company in 1875
and on the 1st'of January, 1882. The debts due the com-
pany are good, and the material on hand is almost entirely
required for locomotives under contract. It is not unreas-
onable to hope that if the business continues good through-
out the year 1882 the balance sheet of the company will
«how a surplus over the necessary working capital of the
company.

BALANCE SHEET GRANT LOCOMOTIVE WORKS

JANUARY 1, 1875-

ASSETS.
Real Estate, . . . . $ 30,000 00
Buildings, . . . . . . . 110,000 00
Machinery, . . , . . . 160,000 00
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jinventory, <
©ue from Polcakoff,

LIABILITIES.
.GapitalStoek;,
Profit and Losp, . . . -

JANUARY X 1*82-

ASSETS.
Yfceal Estate,

Buildings,

'Machinery, .
TNVENTOIY, oo

Due from sundry parties,

TLIABILITIES.
jCapital Stock, . - -

»,Bond and Mortgage., . . - -
Bills Pay,

¢Wages due,

©ae for Merchandise,
Profit and Xoss,

225,000 GO
15,000 GO

$600,000 GO

$300,000 GO
300,000 GO

$600;a00 00

$ 35,500 00
110,000 00
160,000 00
220,793 08
211,574 70

.$737,867 78

$300,000 GO
3,500 00
180,000 @O
15,525 05
93,627 07
145,215 65

$737,867 78

'Locomotives built in T875,10; 1876, IB; 1877,1; 1878,
E5; 1879,52; 1880,57; 1881, D9; andten repaired and four

rep.
JANUARY!, 1883.

ASSETS.
Real Estat3,. . . . . -

Buildings,

Machinery,

Inventory,

C A S N e
©ne from sundry parties,

$33,900 AO
-88,000 00
128,000 QO
345,836 08
157,600 24
'234,382 18

$987,718-47
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LIABILITIES;

Capital febck, . $300,000 00
fend land Mortgage, . . . 3,500 00
Dfte Subclry Parties, 123,413 37
Profit and LbSs, . . * 560,805 10

$987,718 47

IN CHANCERY OF NEW JERSEY.

R ichard C. Heat, W illtiam G. Park,
W infield S. K ennedy, D avid E.
Park, Dewitt C. Clapp, John M
Clapp, James H. Park, Sarah G.
Park,sole Executrixof James Park,
junior, deceased, and R ichahd G
Park,

Complainants,
against

The Grant Locomotive W orks, R. Suy-

dam Grant, T homas Prosser,J. Fred-

erick Pierson, W iltiam H. W allace,
anD Benjamin W illiamson,
Defendants.

The answer of the defendants, The Grant Locomotive
Works, R. Suydam Grant, Thomas Prosser, J. Frederick
PierSon, William H. Wallace and Benjamin Williamson, to
the bill of complaint of Richard C. Gray, William G. Park,
Winfield S. Kennedy, David E™ Park, Dewitt C. Clapp,
John M. Clapp, James IL Park, Sarah G. Park, sole exec-
trix of James Park, Jnni6r, deceased, and Richard G. Park,
complainants.

These defendants, now and at all times hereafter saving
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unci reserving nnto themselves all benefit and. advantage of
exception which can or may be had and taken to the many
errors, uncertainties and other imperfections m the said
complainants’ said bill of complaint contained, foi answer
thereto, or unto so much and such parts thereof as these
defendants are advised, is or are material or necessary for
them to make answer unto, answering say:

I. They admit all and every, the allegations and aver-
ments contained in paragraphs 1 and 2 of said complain-
ants’ said bill of complaint, and that at the time of filing
the said bill of said Thomas Prosser and the appointment
of Charles F. Pierson as receiver, as avered in paragraph
2, the liabilities of the Grant Locomotive Works were (1)
its capital stock to the amount of $300,000, (2) a
mortgage indebtedness securing bonds to the amount
of $400,000, the validity or priority of which against
the general unsecured creditors of the company wes
disputed, and (3) the indebtedness to the general creditors of
the company including said firm of Park Brothers and
Company, but they deny that said mortgage indebtedness
was held principally by the directors or stockholders of the
company.

.Il. They admit all and every, the allegations and aver-
ments beginning with the words 4ithat it was thought ad
visable by the creditors,” in paragraph 3, to and includ-
ing the words #4were nominated by the general creditors,”
paragraph 6.

1. They deny that the affairs of the said company un
der said agreement of settlement, are to be managed foi the
purpose primarily of paying off the debts then existing.
They deny that until the said debts are so paid the said
company and the said board of directors are trustees for
said complainants or the other creditors of the company,
or required as such trustees to divide the net profits of the
company, but they say that on the assignment therein of
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the stock under said agreement, the said complainants
ceased to be creditors of said company and became stock-
holders in the manner provided and with the rights of stock-
holders, but subject to the limitations on their rights ex-
pressed in said agreement and in the words stamped upon
the certificate issued to them. They further say that the
object of said agreement and of the surrender by the com-
plainants, as well as by these defendants, other than said
company as creditors of their right to require the settle-
ment of the affairs of the company under said receivership
was primarily the settlement, discharge and release of all
the claims as creditors for stock in said company, in the
manner expressly provided for by said agreement, and they
admit that in the management of the affairs of the com-
pany under the agreement, the said company and the said
trustees have no right in violation of the express provisions
of said agreement to retain for the benefit of the company
and its stockholders, whether originally creditors or other-
wise, any of the net profits which should be annually di-
vided, but they say that until required by said agreement
to be divided tne same must remain like the other assets of
the company at the risk of said business.

IY. They admit all and every the allegations and aver-
ments contained in paragraph 8 of said bill of complaint.

Y. They deny that the said company and the said board
of directors as managers of its affairs under said agree-
ment, have not divided annually all of the net profits of
the business as is therein directed. They deny that they
now retain or refuse to divide among the complainants, Or
any other persons entitled thereto, a large amount, or over
$300,000 of the net profits, or any sum whatever, or refuse
to pay to the complainants their portion thereof, and they
say that all the net profits of the company after the pay-
ment of taxes, insurance and the necessary amount for the
proper maintenance of the property of the company in its
condition and capacity at the time said agreement was made,
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(ave been divided annually among the stockholders, includ-
ing the said complainants, and that the said complainants
have been paid their full and entire portion thereof.

VI. They admit all and every the allegations and aver-
ments contained in paragraph 10, down to and including
a Total, $600,000.” They deny that there were then no li-
abilities except the claims of the creditors to said agree-
ment, for which capital stock to the amount of $300,000
had been taken either absolutely or as collateral, under tlie
terms of said agreement, but they say that there were cer-
tain other claims then disputed which were established
and which the company was compelled to pay. They-
admit that up to the first of January, 1883, no di-
vision of profits was made by the said company or ordered
by said board of directors, but they deny that at that time
the net profits on said business amounted to $260,805.10.
They say that the statement of January 1, 1883, which is
set forth in paragraph 10 of said bill of complaint was pre-
pared from the books of the company as showing the con-
dition of the accounts of the company on the books and
that as such a statement the same was approved by the
board and submitted to the stockholders, including the com-
plainants. They deny that the same was prepaied by the
hoard or under their direction and approval or submitted
to the creditors under the agreement as stating the net
profits of said business and they said that said statement
does not show such net profits. They say that many items
are entered in and go to make Up the account, headed
profit and loss, the total of which account on January!,
1583, was $560,805.10, which have not been turned into
money, closed up or realized and which will not be realizéd
for a long time and which have not become net profits and
are not susceptible of division & mohéy. That the item
cash $157,600.21 in said statement includes the amount of
all the net profits which had been realized on January 1,
1883, and could be divided under said agreement as well as
inch cash as it is necessary to keep da hand fbr the main-
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tenancc of property of the company and the management
of the business of the company and the earning of net
profits for division under said agreement. They deny
that even admitting to be correct the reduced estimate on
real estate, buildings and machinery (the total reduction
amounting to $50,100) and deducting the indebtedness in-
curred in carrying on the business other than the capita]
Stock and the claims of the creditors under the agreement,
the property and assets of the company had been increased on
$260,000. They say that in the management of the business
Of the company locomotives had been manufactured and sold
fiot for cash but for securities of large nominal value, but pay-
able at distant periods, the face value of which is entered
in paid statement of January 1, 1883, but the same are not
due nor could they be converted into money at the time of
the commencement of this suit or now without great sacri-
fice and loss to the company and the stockholders. They
deny that in making the account of net profits against the
Complainants and other stockholders who were creditors at
the time of said agreement it is not proper to charge any
depreciation in the values of real estate, buildings and
machinery since July 1, 1875. They deny that the said
ieal estate, buildings and machinery were substantially the
same on the first day of January, 1883, as on July 1st, 1875.
They admit that in making up the accounts there have
been charged all sums expended up to January 1, 1883, for
the maintenance of the property by the company or board
of directors. They deny that such charges are made against
the creditors, they deny that they are made for the purpose
of reducing net profits. They deny that under said agree-
ment the company and the said board of directors are not
entitled independent of the amounts paid out by them for
the maintenance and repair of the property, to charge an
amount which they shall judge sufficient to cover depre-
ciation of property and to keep its assets of the same value
~ on July 1st, 1875. They deny that the reduction in
me said values was properly made or that the amount
thereof of $50,100 should be added to the statement of
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assets in estimating tlie amount of net profits. They deny
that the whole amount of net profits to be divided is $310,r
905.10 or any sum whatever beyond what was actually
divided. They say that the statements and accounts re-
ferred to by the complainants are the result of proper
entries made in the books of the company and showing
the situation of its pending business, but that they do not
show the net profits nor can the net profits be determined
from the same.

V1I. They admit all and every the allegations and aver-
ments contained in paragraph 11 of said bill of complaint
and they say that the division then directed and paid
divided all the net profits of the company and in all re-
spects fully discharged and performed the provisions of
said agreement respecting the annual division of net profits
among the stockholders.

VI1Il. They admit that the complainants have applied
"to the board of directors to divide among the stockholders
and to pay to them their portion of what is claimed by
complainants to be the residue of the net profits over and
above the amount divided, but they deny that any residue
of the net profits over and above the amount divided wes
made under the management up to January 1, 1883, ad
"they say no such residue ever existed in truth or in fact.
They admit that said company and the board of directors
refused to make any further division and they say that
such refusal was because there were no net profits beyond
what was divided and paid to the stockholders. They deny
that they now hold the amount of said net profits or of
any net profits made prior to January 1, 1883, the date to
which the said annual division was made among the general
assets of the company used in carrying on the business.

1X. They admit that the said business is one attended
with considerable risk and uncertainty and is subject to
fluctuation and depression. They say thereds nowas there
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was when said agreement was made a possibility or proba-
bility that at times the management of the business will not
earn any net profits as was the case in the several years prior >
to the year 1882, when the net profits divided were made.
They deny all and singular the allegations and averments
contained in said bill of complaint beginning with the
words, “ and that in carrying on the same there is danger,”

in paragraph 13, to and including the words, “ and the pro-
ceeds divided among the creditors entitled thereto,” in
paragraph 15.

X. They further answering say that said Edward H.
Gardner died, and the defendant, William H. Wallace, was
afterwards duly elected director of said company in his
place and stead, and accepted the said office and continued
to act till sometime after his said election and acceptance,
when he resigned his office and such director. They admit
that his resignation was wtihout the consent of said com-
plainants, but they say that his election and resignation were
entirely valid without such consent. They deny that under
the said agreement the said Wallace or the other members
of the board are trustees for the alleged creditors interested
in said agreement except that as directors of said company,
they are bound by the provisions of said agreement for the
benefit of all the stockholders as well as those who before
said agreement were such creditors as for the benefit of the
other stockholders. They deny that by such resignation
said Wallace has not become relieved of the discharge of
his trust.  They deny that he remains .a-trustee until re-
lieved by the consent of the creditors or other proper au-
thority. They say that his said resignation relieved him
from all such duties. They admit that since such resigna-
tion no person has been elected by the general creditors
to supply his place and they deny that the interests of the
general creditors in the management of the affairs of the
company are by the board, as at present constituted, made
secondary to the interests of the stockholders ultimately en-
titled to the stock after payment of the debts. They deny
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{fey knowledge of information sufficient to form a belief
whether the resignation of said "Wallace duly came to the
knowledge of the complainants within & few weeks past.

XI. They admit that the Original creditors who signed
the said agreement for the management of the affairs of
said company, and as stockholders are interested with the
Complainants in the division of the net profits thereunder,
¢re in number over sixty, but they say that the greater part
of such number were in the minority of such creditors, and
they further say that the defendants, R. Suydam Grant,
Thomas Prosser and J. Frederick Pierson and the firm of
Ticker’'s Sons & Co., were the majority in amount of such
Creditors and own and control the majority of the stock
which under said agreement was issued to the creditors.
They admit that most of the original creditors in number
#ere firms or partnerships signing under their firm names-
as did the complainants, but they have no knowledge
whether or not the individual members of such firms are
unknown to the complainants. They admit that most of
Said original creditors reside out of the State of New York,
and that some of the persons, originally interested as credi-
tors at the time of the agreement, have died, and that the
Interests of others have been transferred, They deny that
it is impracticable for the complainants to make all 6f
them parties to this suit.

Xl. They F&eno knowledge or information sufficient
to form a belief whether or not the members of the firm of
Park Brothers and Company at the time of signing of the
fiaid agreement, were the said James Park, junior, deceased,
and said Richard C. Gray, William G. Park, Dewitt C
Clapp, John M. Clapp and Charles L. Caldwell, or whether
anot said Caldwell, in the early part of 1879, assigned his
interest in the firm to said Richard C. Gray and withdrew
from the firm, or has now no interest therein, or whetheror
not Said James Park, junior, departed this life about April
21, 1883, and his interest ih said firm is continued therein
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by the complainant, his said executrix, under and by
virtue of his will, or whether or not the other of said com-
plainants were admitted into said firm or received an inter-
est in its assets since the signing of the agreement, or
-whether or not the complainants are carrying on the busi-
ness of the said firm, or whether or not it has been continued
andthey are now the persons or the only persons interested
in or entitled to its assets including said pretended debt
(which they say no longer exists as a debt, but merely as a
limited interest in the stock received therefor), or the rights
of the said Park Brothers and Company under said agree-
ment. They deny that according to the strict course of the
.common law the complainants are remediless in the pre-
mises, or that this court has full and competent jurisdiction
,in the premises.

X111, And these defendants further answering say, that
on the 1st day of July, 1875, there were no admitted liabili-
ties and no liabilities whatever of the said company except
“vertain disputed claims, some of which were afterwards
established and paid by the company, that the admitted
creditors, including said complainants, had fully released
and discharged the company from their and received stock
as security for the purpose of receiving a share of the net
iprofits of the company upon the results of its future busi-
ness up to the original amount of the principal of the debts
from which they then released and discharged the company.
That the books of the company showed assets of the
value of $600,000 represented by capital stock $300,-
>0, and an account called *“ Profit and Loss,” and
stated at $300,000, that this “ Profit and Poss” was
then, as now, a book-keeping or quasi fictitious account, and
moould as well have been called any-other name; it was not
divisible then among stockholders, the assets which it rep-
resented consisting of property, in fact unsalable if the
company did business, being the entire plant and stock of
the company required for the management of the business
df the company and estimated to be of the value of $600,-
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000, if the company had been wound up and the same sold.
The protit and loss at no time represent the actual profit or
loss in money of the company, but merely an estimate of
the net value of the assets over the liabilities at their face
or nominal value. During the four years following July
1, 1875, the company lost money instead of making any
profits, and it was not until the first day of January, 1883,
that the company had made any net profits which were di-
visible under the agreement on the first day of January,
1883, the increase of the profit and loss account represented
besides what it had represented July 1, 1875, debts owing
to the company, obligations of railroad companies and other
companies and securities not yet due. The majority of the
board of directors are and have been interested more largely
than the complainants, but in the same manner under the
said agreement, and it has been to their interest to divide
all the net profits as soon as the same were realized and
available for division. The reduced estimate of real estate,
machinery and buildings, was merely twenty per cent, for
eight years wear and not only was not excessive but very
properly have been put at a larger amount. That these de-
fendants do not desire to *retain any net profits when real-
ized for working capital or for any other purpose but de-
sire and interest to divide all net profits annually, and that
they have so notified complainants, and that their interests
are identical with those of complainants, and that they rep-
resent in their ownership of stock a majority of the stock
which at the time of the agreement was held by creditors.

X1Y. And these defendants further answering, deny that
there is any other matter, cause or thing in the said com-
plainants’ said bill of complaint contained, material or nec-
essary for these defendants to make answer unto and not
herein and hereby well and sufficiently answered, confessed,
traversed and avoided or denied, is not true to the know
edge or belief of these defendants. All which matters and
things these, defendants are ready and willing to aver, nain-
tain and prove, as this Honorable -Court shall direct, and
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humbly pray to be hence dismissed with their reasonable
costs and charges in this behalf most wrongfully sustained*.

The Grant Locomotive W orks.
[1.s] By R. S. Grant,
President.

Solicitors for Defendants.

Replication in common form filed.

IN CHANCERY OF NEW JERSEY*

Between William G. Park, et al.,

. Laina/nts On Bill, etc..
orwplaina/ntSy
Order of
AND
Reference to
The Grant Locomotive W orks, et al.,

Yice-Chancellor.
Defenda/nts.

Due and legal notice of this application having beengiven,

It is thereupon, on motion of the solicitor of the com-
plainants, ordered that the above cause be referred to Hon.
Abraham Y. Yan Fleet, Yice Chancellor, to hear the same
and to report to the Chancellor what order or decree should
be made therein.

Bated October 1st, 1883.

Theodore Runyon, cC.
A true copy.
G. S. Duryee, Glk.
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1. When the power of the directors of a corporation is
unrestrained, either by law or contract, they may make any
disposition of the profits of its business which they deem
judicious.

2. If, however, the directors of a corporation accept
office under a contract regulating the disposition of the
profits of its business, they must, in that case, dispose of
them as the contract directs.

3. The directors of a corporation have power to make
any contract which may be necessary or fit and proper, to
enable the corporation to accomplish the purposes of ita
creation.

4. The question of the expediency of making any par-
ticular contract, which is within the power of the corpora-
tion, is committed to the judgment of its managers, and so
long as they act in good faith, with honest motives and for
honest ends, their acts are valid and conclude the corpora-
tion.

5. The words net profits mean what shall-remain as .the
clear gains of any business venture, after deducting the
capital invested in the business, the expenses incurred in its
conduct and the losses sustained in its prosecution.

WIILI'AIW G . -pABK AND OTHERS,
V8.
‘The Grant Locomotive W orks and

Others.

On final hearing on bill and answer and proofs taken m
open Court.
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Mr. John R. Emery for complainants.

Mr. George H. Forster, of New York City, and Mr. Ben-
jamin Williamson for defendants.

Yak Fleet, Y. C.:

This suit is brought by the complainants, as stockholders
of the Grant Locomotive Works, to compel the payment
of afurther or greater dividend than that which the direc-
tors of the corporation have declared. The complainants
sue not only for themselves but for all other stockholders
standing in the same right that they do.

In February, 1875, a suit was commenced in this court
against the Grant Locomotive Y"orks to wind it up as an
insolvent corporation. A receiver was appointed and the
corporation enjoined from exercising any of its powers.
The debts of the corporation at that time far exceeded in
amount the value of itsassets. There can be no doubt that
it wes- hopelessly insolvent. Some of its creditors were se-
cured- by mortgage and others were merely simple contract
creditors. In June, 1875, an agreement, in writing, was
made by all persons having, an interest in the corporation,
eitheras creditors or stockholders, the design of which was
to restore to the corporation the property then in the hands
of the receiver, in order that it might be enabled to resume
its business. The agreement provides,, first, for the clear-
ing of the property of the corporation from incumbrances
by the cancellation of the mortgages thereonand secondly,
that its creditors, both secured and unsecured, shall receive
stock in payment of their debts.- No new stock was to be
issued, but the stock already issued, and then held by the
stockholders, of the corporation, was to be assigned to the
creditors,, subject to a condition which will hereafter appear.
The stock thus to be assigned consisted of three thousand
shares, of $100 each, making a total of $300,000. The
fourth and fifth.paragraphs of the agreement were intended
to define the rights of the general or unsecured creditors
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after they became stockholders, and the questions now in
dispute grow mainly out of their provisions. The follow-
ing is their language :

“ Fourth: That each certificate of stock assigned to
each general creditor shall be stamped on its face. This
certificate of stock is held as security for the payment of
$ without interest, and is to he assigned to David
B. Grant on the payment of the above amount.” All divi-
dends paid on this stock shall be credited to account of
such payment and endorsed thereon.”

“ Fifth :  That all the net profits of the company, after
the payment of taxes, insurance and the necessary amount
for the proper maintenance of the property of the company
in its present condition and capacity, shall be divided an
nually among the stockholders.”

This agreement was subsequently brought to the atten-
tion of the court by petition, and the court, on the applica-
tion of all parties in interest, by decree, on the fourteenth
day of June, 1875, directed the receiver to surrender to the
corporation the property in his possession, that the fran-
chises and privileges of the corporation be restored to it,
and that the receiver be discharged from further duty under
the order appointing him. This decree was carried into
effect. The corporation took possession of the property
and resumed its powers, and, on the first of July, 1875,
commenced business again. The complainants’ debt against
the corporation slightly exceeded $59,000, and they re
ceived, as the quota of stock to which they were entitled
under the agreement, two hundred and three shares. The
assets of the corporation were worth on the first day of
July, 1875, according to a Valuation *then made by its offi-
cers, $600,000, divided as follows :*

Heal Estate, $ 30,000
Buildings, V 110,000



31

Machinery, . . . . . 160,000
Merchandise, . . . . . . 225,000
Debts due, Y, . . . . . 75,000

The fairness of this valuation seems to have been assented
to by all parties. This is made manifest by the fact, that a
valuation of the property of the corporation, is, by the
agreement, made the standard by which the net profits were
to be ascertained. The agreement, it will be remembered,
provides, that all the net profits, after the payment of taxes
and insurance “ and the necessary amount for the proper
maintenance of the property of the company, in its present
condition and capacity,” shall be divided annually. It is
obvious, that it would be impossible to ascertain with cer-
tainty what the net gains of any business were, at any time
mduring its progress, where the thing put in as capital con-
sisted of merchandise, or something else than money, unless,
the money value of the thing contributed as capital was
fixed definitely at the very outset of the business. In view
of the provisions of the agreement, | regard it as entirely
clear, that the valuation made by the officers was made for
the purpose of fixing definitely and unalterably the amount
of the capital of the corporation. There is no.dispute that
their, valuation was just and fair. The net profits must,
therefore, be calculated on the basis or by the standard thus
prescribed.

Mo division of net profits was made until February 12th,
1883. On that day the directors declared a dividend of
twelve per cent. The sum thus distributed, in its aggre-
gate, amounted to $104,714. The directors about the first
of January, 1883, caused a balance sheet to be made up,
«bowing the financial condition of the corporation on the
thirty-first day of December, 1882, and sent copies of it to
the stockholders. According to the statement, the net
profits realized up to December 31, 1882, exceeded by
nearly two-thirds the sum which the directors ordered to be
distribed in dividends on the twelfth of February, 18831
The net profits shown on the face of this statement or bal-
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aticé sheet are a little Over $260,000, but the complainant»
contend that they are in truth $50,100 more and that their
actual amount is $310,100. The value of the assets of the
corporation, as given in this statement or balance sheet, i»
$50,100 less than the sum at which they were estimated by
the officers of the corporation on the first of July, 1875,
and thus the net profits are made just $50,100 less than
they would have been if theé assets had been put down at
the same valuation that they were given on the first of
July, 1875. The change was made in this way: the value
Of the buildings and machinery was reduced, the building»
$22,000, and the machinery $32,000, total $54,000; and
the value of thé real estate was increased $3,900, making
the difference $50,100.

The complainants insist, that this reduction was wrong-
fill as to the stockholders, and'that the court should*, on the
fkctS' before it, declare that thé amount of the net profit®
divisible undér the agreement, in the year 1883, was $310;-
Q00 The decision of this question must be controlled by
the contract. The subject is' one that it was competent for
the parties to regulate by contract. The contract un-
guestionably iinpOses very important limitations upon the
power of the directors. In cases where the power of the
directors of a corporation is without limitation and free
from restraint, they are at liberty to exercise a very liberal
discretion as to what disposition shall be made of the gaiiis
Of the business of the corporation: Their power over them
is absolute so long as they act in- the exerciselof an honest
judgment. They may reserve' of them Whatever their
judgment approves as necessary or judicious for repairs and
improvements and to meet contingencies both present and
prospective. And their determination in respect to these
matters if made in good faith and for honest ends, though
the result may show that it was injudicious, is final'and not
subject to judicial revision. But the' directors of this cor-
poration have no such power: The contract takes it from
them. The disposition of the net profits is not t*be gov-
erned by tile discretion’ or' judgment of the* directors, but
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By the rule prescribed by the contract. The contract pre-
scribes the standard by which the rights of the stockholders
to the profits are to be measured, and the directors in dis-
posing of them have no right of judgment, but must per-
form their contract obligations. The purposes to which
die net profits must be applied are limited and defined by
the contract; they are to be used to pay taxes and insur-
ance and to keep the works of the corporation in the condi-
tion and up to the capacity they had on the first of July,
1875, and the balance must be distributed to the stock-
holders. The obligation created by the contract in this
respect is plain and imperative. The directors have no
power and no right to apply them to any other purpose,
and if they should do so, they would violate their contracts
»0 part of them can be reserved to be employed asa work-
ing capital. The stockholders have already contributed all
the means for that purpose that their obligation requires
them to furnish. The $50,100 in question were not re-
served to be expended in repairs and improvements, in
order to put the works of the corporation in the condition
and bring them up to the capacity they had in July, 1875.
Had the directors set apart afund out of the net profits to
be used for those purposes, it is quite evident, | think, that
their action, in that regard, would have been within the
fair scope of their power. The amount necessary to he ex-
pended in any year, for such purposes, | suppose, can never
lie fixed in advance with, anything like certainty or precis-
ion, and the contract should, therefore, be construed a»
having submitted the decision’ of that question, to a very
large extent, to the discretion of the directors. It may not
be entirely accurate to say, that any action taken by the di-
rectors on this subject, in good faith, would conclude the:
stockholders and wholly exclude judicial inquiry as to
whether or not their action had violated the contract, yet
this, 1 think, may be safely said, that if a court should be
called upon to review the action of the directors in that
regard, it would be bound, in deciding the question whether
the contract had been violated or not, to adopt the same
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standard of judgment as that which should have governed
the action of the directors, and not to adjudge that the con
tract had been violated unless it was made clearly to appear
that the stockholders had been deprived of some right
plainly secured to them by the contract.

There is nothing, however, in the action of the directors
which gives either pledge or indication that the $50,100
will be appropriated for purposes authorized by the
contract. The book of minutes of the corporation con-
tains no record of their action. All they have done is
to mark down the value of the buildings and machinery.
This was done, they say, because they believed that seven
years’ wear and tear had depreciated them to the extent
that their value was reduced, but the proofs show that dur-
ing that period nearly $100,000 had been expended in their
maintenance. It is manifest, I think, that the stockholders
have a right, under the agreement, to have this matter
dealt with in a manner very different from that in which
it would appear it has been dealt with. If the buildings or
machinery are out of repair, or need to be renewed, so that
some part of the net profits must be expended to put the
works of the corporation in the condition and to raise them
to the capacity they had in July, 1875, the stockholders
have a right to have the judgment of the directors asto
how much shall be expended for each of those purposes,
.and if net profits are reserved, they also have a right to
know for what purpose they are reserved, in order that if
the purpose is one not authorized by the contract they may
challenge the action of the directors, and if it is, that they
may know how the net profits have been disposed of. Al-
though there is no express provision of the contract so
declaring, yet | think, when the contract is examined with
a view of ascertaining what were the principal objects of
the parties, there can be little doubt that one of them wes
that the works of the corporation should be constantly kept
up to the capacity they had in July, 1875. On that parto
the contract being fully performed rested the main hope
that either its present or intimate purpose would be arcom-
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holders have a right to have that part of the contract faith-
fully kept. On the case as it now stands, the complainants
are, in my judgment, entitled to a declaration that the
amount of net profits, shown by the balance sheet of De-
cember 31,1882, was $310,000, and that the reduction made
in the valuation of the buildings and machinery was
erroneous.

The remaining and more important question is, were the
stockholders entitled, under the contract, to a larger divi-
dend in 1883 than that which the directors declared. They
distributed nearly $105,000. This left of the $310,000
nearly $205,000. If this balance consisted of money, or of
securities which could easily and readily be converted,
without loss, there can be no doubt that the directors were
bound by the contract to divide it. The proofs show that
on December 31, 1882, the corporation held railroad securi-
ties, consisting of notes and bonds which had been taken in
payment for locomotives, for a little over $212,000. They
had been taken at par. These were, of course, included in
the statement of December 31, 1882, and represented in
part the sum shown on that statement to be net profits.
Hone of them were then due and none became due until
February 10, 1883. After that date portions of some of
them fell due everyjnonth and portipns of others every
quarter. The one having the longest period to run will not
mature until January 1, 1888. The securities were not
sold at the Hew York Stock Exchange and had no market
value. The proof is that they were absolutely unsalable.
They were taken, as already stated, in payment for loco-
motives.

The corporation was created for the purpose of manu-
facturing and selling locomotive engines and other machin-
ery. The contract under which the corporation resumed
business imposes no limitation upon the power of the direc-
tors to make contracts in carrying on its business. Their
authority, in that respect, is full and complete. They are
competent to make any contract which may be necessary or



36

fit-and proper to enable the corporation to» accomplish the
purposes of its creation. Angeli and A. on Corpo., § 256"
Field on Corpo., 8 246. The question of the expediency
of making a contract which is within the capacity of the
corporation is committed absolutely to the'judgment of ite
managers, by whom aldéne it can act, and so long as they
Ifeep within the power conferred upon the corporation, and
act in good faith, with honest motives and for honest ends*,
their contracts are valid and conclude the proprietors of the
corporation. Elkins vs. Camden and Atlantic EJR. Cdy
Stew., 241. It would seem, therefore, to be entirely
cléar that the directors, in accepting these securities in pay-
ment for locomotives, did nothing which Was not clearly
Within the power committed to them. The true state of
the case would then seem to be this : profitshave been made*
provided the securities which the directors have rightfully
taken, in the proper prosecution of the business of the coi*
poration, are paid, or can be collected, but not otherwise.

If it should turn out that part of the securities can be col-
lected, and part cannot, Or cannot otherwise be converted,
the part not paid or converted, will, in ird sense, be entitled
fo he regarded as profits.

The words net profits define themselves; They- mean
What shallremain, as the clear gains of any business ven-
ture, after deducting the capital invested in the business,
the expenses incurred in its conduct and the losses sustained
ih ité prosecution. If, as in this case, merchandize is sold
and securities, payable at a future day, are taken in pay-
ment, it is entirely proper, nay, if accuracy is desired*
it is indispensable, that, in making a statement of the
condition of the business the securities should be put
down as part of its assets, and they mtist, as a general
rule, if the.statement shows that profits have been madé*
represent the profits either wholly or iii part. And if'sub-
sequently, in attempting to collect them, losses are sustained
or expenses incurred, the sum shown as profits will be re*1
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duced first to the extent of such loss or expense. Now, the
agreement in this case requires that the net profits shall he
distributed annually to the stockholders, but it is quite ob-
vious, | think, that what the parties meant by the words
net profits as here used, was not the whole sum appearing
asnet profits on any annual statement, if such sum rep-
resented securities taken by the corporation in the ordinary
course of its business, which were not yet due, and which
could not be converted except at a price much less than
that which the corporation had given for them, but what
they meant was net gains which had been actually realized,
or which could be quickly realized without loss, by a sale of
the assets representing profits*

Two fundamental objects are apparent on the face of the
contract. They are : first, that the creditors who hold the
stock of the corporation as security for their debts shall
be paid out of the net profits of its busines; and secondly,
that the persons who assigned their stock as security for the
debts of the corporation shall, as soon as the debts are paid,
have their stock returned to them. The directorsare bound,
in conducting the business of the corporation, to have re-
gard to both of these objects, and if possible, so to manage
its affairs, that both may be ultimately accomplished. If
the directors were to attempt to sell the securities of the
corporation, which they had taken at par, and which were
maturing at short dates, and at frequent intervals, at merely
nominal prices or at prices far below their face value, they
would attempt t6 do what, in iny judgment, would consti-
tute aflagrant breach of duty against both classes of cestui
quetrusts, both those who have the present interest, and those
who have a prospect of having an ultimate interest. To
divide the securities in kind is an impossibility. The only
other method open then is by a sale of them, and that, ac-
cording to the proofs, is also an impossibilty, orif not, it can
only be effected at a loss which would be ruinous to all con-
cerned. My conclusion is, that the complainants were not
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entitled to a greater dividend in 1883, than that which the
directors declared.

IK CHANCERY OF NEW JERSEY.

Between William G. Park, et al.,
Complainants, )
AND v On Bill, etc.

( Final Decree.
The Grant Locomotive W orks,et al.

Defendants.

This cause coming on to be heard on bill, answer, repli-
cation and proofs, taken in open court, before his Honor
Abraham Y. Yan Fleet, the Yice-Chancellor to whom the
same was referred, and in the presence of John R. Emery,
solicitor and of counsel with the complainants, and George
H. Forster, Esq., and B. Williamson, Esg., of counsel with
the defendants, and the Court having read, heard and con-
sidered the pleadings and proofs in the cause and the argu-
ments of counsel thereon, and the Court being of opinion
that under the agreement bearing date June 14th, 1875, st
out in said bill the sum or amount fixed as the capital of
the corporation the Graht Locomotive Works was $600,000,
to wit, $300,000 capital stock and $300,000 profit and loss ac-
count, and that said sum is the basis or standard from which
the net profits under said agreement must be calculated, and
being further of opinion that under the terms of said
agreement the reduction in or charge against the value of
the real estate and machinery of the sum of $54,000 wes
unauthorized and erroneous ; and being further of opinion
that the amount of net profits shown by the balance-sheet
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of December 31st, 1882, was $310,000 ; but being further
of opinion that the whole of said sum was not and is not
divisible as dividends under said agreement, for the reason
-that the same consisted largely of securities which can not
be disposed of except at great loss; and that the complain-
ants were not entitled to a greater dividend in the year
oighteen hundred and eighty-three than they received and
good reason appearing therefor.

It is thereupon on this fifth day of December, A. D.
oighteen hundred and eighty-five, by his Honor Theodore
Runyon, Chancellor of the State of Hew Jersey, ordered,
adjudged and decreed, and the said Chancellor doth, by
virtue of the power and authority of his office, order, ad-
judge and decree that under the said agreement set out in
«aid bill and for the purposes thereof, the capital of the said
mcorporation was fixed at the sum of $600,000 in manner
hereinbefore stated ; and that said sum is the basis or stand-
ard from which the net profits under said agreement are to
be calculated, and that under said agreement the said cor-
poration is not entitled to reduce the amount of profits
by a charge for the depreciation of real estate or machin-
ery ; andthat the charge of $54,000 referred to in the bill
for the same is erroneous, and that the amount of net profits
under said agreement, as shown by the balance-sheet of De-
cember 31st, 1882, was $310,000 ; and it is further ordered,
adjudged and decreed that the whole of said amount was
not divisible as dividends under said agreement and that
the complainants were not entitled to a greater dividend in
eighteen hundred and eighty-three than the directors
declared.

Respectfully advised. Theodoee Runyon, C.

A. V. Van Fleet, V. G
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IN CHANCERY OF NEW JERSEY*

Between Pake Brothers et al. i

Complainants, |
and \ On Bl", etc.

The Grant Locomotive W orks, etc., |

Defendants. J

before His Honor, Abraham Y. Yan Fleet, Y. C.

Mr. JohnR. Emery, for complainants.
Ex. Chancellor Williamson, for defendants.

Transcript of short-hand report of the admissions,etc., made
on behalf of the defendants in this cause, upon the moving;
thereof, on Wednesday, the 5th of December, A. D. 1883*
at the Vice-Chancellors Chambers, Newark, N. J.

The following admissions were then made by defendants™
counsel:

By Mr. Emery—I1 want to prove by Mr. William
G. Park, one of the complainants, that the complain-
ants named in the bill, are those who now th&
firm of Park Brothers and Company; and that they
composed the firm at the time of the filing of th&
bill.

By Mr. Williamson—In our answer we say we
don’t know anything about that. | now admit that
is so, and wave any formal proof of it.

By Mr. Emery—That will include an admission
that Mrs. Park carries on the business under the wilL
of her husband, as stated in the bill.

By Mr. Williamson—Oh, yes ; certainly
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By Mr. Emery—You also admit that the com-
plainants are the persoiis now entitled to the claim
of Park Brothers and Company against the Grant
Locomotive Works for which the stock mentioned in
the agreement was issued, and are also entitled to
that stock and are the only persons entitled to it, and
that the transfer of their interest has been made as
alleged in the bill.

By Mr. Williamson—W:ill your client swear to
that ?

By Mr. Emery—Yes.

By Mr. Williamson—I1 admit it the same as if he
had sworn toit; that is all. 1 admit it the. same as
if he had been sworn, and swore to that fact.

By Mr. Emery—1 also desire to prove by Mr.
Park that he did not know until within a few weeks
before the filing of the bill that Mr. Wallace had
resigned.

By Mr. Williamson—(To Mr. Park.)) You say
that, do you ?

By Mr. Park—I do ; yes, sir.

By Mr. Williamson—Then | will admit it the
same as if it was sworn to here.

By Mr. Emery—And also that these were the
only statements (3 papers) that were received by Park
Brothers and Company under the agreement.

By Mr. Williamson—We admit that in the
answer, don't we ?

By Mr. Emery—You admit as to two of them,
but I think not asto the third.

By Mr. Williamson—Well, you say he will
swear to that ?

By Mr. Emery—Yes.

By Mr. Williamson—Well, we admit that he
swears to that.

Mr. Emery offers said three statements in evi-
dence and same are marked as Exhibits No. 1,
2 and 3.
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By Mr. Emery—1 understand in reference to the
question whether these creditors or the individual
members of the firm was unknown to Park Brothers
and Company, you make no point of that.

By Mr. Williamson—None at all.

Adjourned until Saturday, the 22d of De-
cember, A. D. 1883, at 10 A. M., at Vice-
Chancellor's Chambers, Newark, N. J.

Before his Honor Abraham V. Van Fleet, Vice Chan
cellor.

Mr. John R. Emery for complainants.

Mr. Benjamin Williamson and Mr. George H. Forster,
of New York, for defendants.

Transcript of shorthand report of testimony, etc., given
in the above stated cause on the trial thereof at the Vice
Chancellor's Chambers, Newark, N. J., on Saturday the
22d day of December, A. D., 1883.

William W. Evans, awitness produced on the part
of the aforesaid defendants, having been duly sworn ac-
cording to law, deposeth and saith.

Direct examination by Mr. Williamson:
Q. What is your business?
A. | am superintendent of the Grant Locomotive Works.
Q. How long have you been such ?

A. Four years. e
Q. Have you seen a statement of assets and liabilities &

of January 1st, 1883, which is annexed to the bill of cont
plaint in this cause?

A. | have seen a statement of assets and liabilities; yes,
Sir* ) )

Q. Do you recollect an item in that, “ Due from sundry
parties” $234,382.18?

A. Yes, sir.
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By Mr. Emery—Is he speaking as to the con-
tents of that paper ; he doesn’t say he has seen that be-
fore, he says he has seen a statement of assets and
liabilities. Do you propose to put the paper in?

By Mr. Forster—This statement is attached to
_your pleadings.

By Mr. Emery—Yes; but he doesn’'t say he has
=seen that, he says he has seen a statement of assets
and liabilities.

By the Court—My recollection is that you annexed
to your bill a paper which you say is a statement
of the assets and liabilities furnished to you by some
officer of the corporation, defendant, and by that it
appears that the net profits were of a certain sum; is
not that so ?

By Mr. Emery—The bill alleged that we received
that as the only statement which we have ever re-
ceived of the condition of the company. We filed
our bill for an account and claim our account under
the agreement; and we claim that they sent us that
as an account of the profits. They deny in their
answer that that is a statement of the net profits,
But say that it was a statement of the assets and
liabilities of the company, and the question is as to
whether the Court now on this 3xamination will go
into an examination in detail when they have not
set up any account in their answer upon which the
evidence can proceed. They now propose, as | un-
derstand the question, to ask this .witness as to a state-
ment which appears in that paper without reference
to any other papers or books of the company—he is
merely asked as to a particular figure that is stated
in that statement annexed to the bill; that is the
only question | have ever heard asked the witness—
now my inquiry is whether he is speaking from the
contents of any statement or paper of the com-
pany, or from the books of account ?

By the Court—But | understand the paper an-
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nexed tojour bill is the very foundation of your
bill.

Bv Mr. Emery—It is the foundation for asking:
for an account; if they don’t admit that that is an ac-
count showing the amount of profits, we ask that am
account be taken as to what the profits are.

By the Court—Well, proceed, gentlemen.

Was one of these parties the Massachusetts Bolling

Stock Company ?

A.

Yes, Sir.

Q. What was the amount of that item and what was the-
transaction ?

A.
Q.
A.

Q.
A.

The sale of locomotives.

For what?

For bonds.

What sort of bonds ?

Bonds called “ Bonds series C” of the Toledo, Cincin-

nati and St. Louis Bailroad.

Q.

Where are these bonds or what has been done with

them ?

A.
. Have they been paid ?

OPOPO>POP>O

They are in the safe.

No, sir; not all of them.

Has any money been realized on them ?

Three thousand dollars, | think.

When was that realized ?

May or June of thisyear, if 1 am not mistaken.
That is all has been realized on them then ?

Yes, sir.

Included in that item was there another item of tho

Texas and St. Louis Bailroad ?

A.

Q.
A.

Yes, Ssir.
What was the amount of that?
Fifty thousand dollars of bonds— (interrupted).

By the Court—Do you intend to have the witness-
inform the Court as to the amount of the item of
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bonds of the Toledo, Cincinnati and St. Louis Rail-
road ?

Q. Yes; what was the amount of the Texas and St.
Louis Railroad which went into this item of $234,382.18 ?
1A. | don't call the amount to mind ; it is on the balance
sheet.

Q. Will this paper refresh your recollection and enable
you to state it? (Handing witness paper).

A. Yes, sir; $64,912.18.

Q. That is the Texas and St. Louis ?

A. Yes, sir.

Q. As it stood on the 31st day of December, 1882, or the
1st of January, 1883 ?

A. Yes sir.

Q. That went to help make up this amount “ due from
sundry parties ” ?

A. Yes, sir.

Q. What was that item ?

A. It was for the sale of locomotives.

Q. Well, for what ?

A. Part of that—after the 1st of January was in bonds,
I don't think they had been received on the 1stof January.

By Mr. Emery—I don’t understand your answer.

A. Well, that is all 1 know of it, that on the account
there on that date they stood our debtor $64,912.81, and
that went to make up that amount.

Further direct:

Q. How was that represented, were there any securities
or papers or anything for that?

A. Not at that time that I know of.

Q. Who had charge of those securities, whatever they
were A

By the Court—Let me understand this, did or did
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not the corporation hold bonds \ what does the wit-
ness say about that?

Q. You did not have the bonds, did you ?

A. At that time the locomotives were just sold and the
result of the transaction hadn't been received up to the 1st
of January, and, therefore, they stood our debtor to that
amount.

Q. They stood debtor on the books?

A. Yes, sir.

Q. What had you to do with the books ?

A. | was book-keeper.

Q. What did you have to do with the receipts of the
proceeds of the sales of locomotives, if anything, and the
making of entries in the books ?

They were handed over to the president.

Who was the president ?

R. S. Grant.

And he attended to that part of the business ?

Yes, sir.

You simply made the entries?

Yes, sir.

Was there included in this item a third account—(m
rupted).

o> 0P O0>0 >

By the Court—Let me see if | understood this
matter correctly. The Grant Locomotive Works
prior to the 31st of December, 1882, had made asdle
of locomotives to the Texas and St. Louis Railroad
Company to the amount of $64,912.81 ?

By the Witness— Yes, sir; that was the the balance
due on the books.

By the Court—That was the balance appearing
due on the books ?

By the Witness—Yes, sir.

By the Court—And the Grant Locomotive Works
had agreed with the vendee that they would accept
bonds of that corporation in payment of this sum.
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By the Witness—Not exactly in that way, but
that we were to receive a part in bonds.

Ey Mr. Emery:

Q. What part ?

A. That | cannot say ; that was done in the New York
York office.

Eurther direct:

Q. Who had charge, of that offiee ?

A. R. S. Grant.

Q. The New York office ?

A. Yes, sir.

Q. Was there included in this amount “ due from sundry
parties,” athird item— (interrupted).

JBy the Court:

Q. In regard to this transaction was the contract in writ-
ing between the defendant corporation the Grant Locomo-
tive Works and the Texas & St. Louis Railroad Company ?

A. Well, that was done in the New York Office.

Q. But was there a written contract ?

A. There was a written contract for locomotives.

By Mr. Emery—Then | ask for the production
of that contract.

By the Court—Yes, gentlemen ; you ought to pro-
duce your papers and books here.

By Mr. Forster—We propose to show all we can in
relation to this transaction by the book-keeper, and
then show the transactions by Mr. Grant who is the
president of the company.

Eurther direct:

Q. Now, was there a third account which went to make
up this amount of “ due from sundry parties ” known as the
Toledo, Cincinnati and St. Louis bond account to the
mamount of $52,000 ?
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By Mr. Etiiery—I think you mentioned some
other company before, didn’t you ?

Q. Will you give us the amount of the first item onyour
book which went to make up the amount wdue from sundry
parties " ?

A. That was the Massachusetts Bolling Stock Company,,
$48,000.

Q. Now, the Toledo, Cincinnati and St. Louis bond ac-
count—was there such an account which went up to make up
the amount “ due from sundry parties”?

A. Yes, sir; $52,000.

By Mr. Emery—The witness must be stating this
fronf his book; is his book here ?

By the Court—The counsel for the defendant can
answer that question. | suppose from the fact that
he is using the balance sheet that the books are not
here.

By Mr. Emery—I think the books should be pro-
duced.

By the Court—Yes.

Q. What was the transaction >— (interrupted).

By Mr. Emery—1 object to this going on until
the books are produced; this witness is speaking
from his books.

By the Court—I suppose, gentlemen, that the
best proof you can produce here to show how this
large item is made up is your books, and they ought
to be here. You may use, of course, the balance
sheet or any other memorandum which you have
made from your books for the purpose of examining
him, but the counsel for the complainant has a right,
on cross-examination of this witness, to be' able t©>
refer to your books.



Q. Did you keep a book known as the balance sheet
book ?
Yes, sir.
How long have you kept such a book ?
Since T879.
Is it in court ?
Yes, sir.
-'Now will you state what that transaction was, so far
as you know, which appears on the statement of assets and
liabilities January 1st, 1883, as “ due from sundry parties,”
$234,382.18 in respect to a particular item called Toledo,
Cincinnati and St. Louis bond account there ?

OP>POPO>

By Mr. Emery—Excuse nje one moment; |
believe I have a right to examine this witness in re-
lation to this book.

Cross-examined by Mr. Emery:

Q. Is that the first book of the company in which that
item appeared; is that the original book of entry in rela-
tion to that item of the company, or is that taken from
another book ; that balance sheet, is that taken from other
books, or is it the result of other books ?

A. It is the result from the ledgers.

Q. Then any item in reference to this railroad which
counsel asks you about would be taken on the balance
sheet from the ledger ?

By the Court—Have you the ledger here ?
By Mr. Forster—I don't think so, sir.

Further direct:

Q. Is there any other book here except the balance sheet
book ?

A. No, sir.

By the Court—Well, gentlemen, can you establish
the defence to be made in this case without the
books ?
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By Mr. Forster—I think we can establish it by
showing the transactions.

Mr. Williamson then stated to the Court that they
were perfectly willing to produce the books if it wes
necessary to do so, but that he did not think in the
present shape of the case that it was necessary to
produce them.

By the Court—The case stands thus * the com-
plainant puts himself upon a statement furnished by
the defendant corporation to him, and he says by
that statement it appears that the net profits amount
to a sum much greater than these directors have
divided.

By Mr. Williamson—They were his own direc-
tors.

By the Court—Very true, and if he chooses to
stand there he has aright to rest there. Then you
are bound to establish your defence and to show that
the sum stated in that paper as net profits are not
net profits, but that it consists of assets that can not
be distributed at this time without serious loss to
the corporation, and the only way you can do that,
it seems to me, is to produce the books of account
and papers themselves.

By Mr. Williamson—All right, sir.

By the Court—I propose, of course, to allow
counsel on both sides to pursue their own course in
trying this case. Your answer in this cause says
you have distributed all the assets of the coinpan}
that can be regarded as net profits and that this sum
of $234,000, consist of bonds and other securities
falling due at a very distant date and having no
market value and that if you were to put them on
the market now and convert them into money it
would be a very serious loss to the persons interested
in this corporation.

By Mr. Williamson—Well, the question iswhether
we shall go on. We will put Mr. Grant on the
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stand and will show what net profits have been
‘divided.

By the Court—I suppose, Chancellor, the only
way you can show how this sum of $234,000 which
the other side claim to be profits, are not profits, is
by reference to your books.

By Mr. Williamson—Well, we will put Mr. Grant
on the stand and if they raise any objection to any
guestion that we shall ask him, why then, all right.

At this point Mr. Evans was requested to stand
aside in order to allow the examination of another
witness.

Richard S. Grant, awitness produced on the part of
the aforesaid defendants, having been duly sworn according
to law, deposeth and saith :

-Direct examination by Mr. Forster:

By Mr. Emery—We, of course, insist upon having
the books and papers produced—all that are mate-
rial to this case.

By the Court—It will be a better plan.

Q. Mr. Grant, what relation have you to the Grant Loco-
tive Works ?

A. President of it.

Q. Are you familiar with this agreement, acopy of which
is “ Schedule A,” annexed to the bill of complaint in this
case ?

A. Yes; thoroughly.

Q. Referring to the eighth clause, who constituted the
three directors nominated by the general creditors ?

A. Mr. Thomas Prosser, Frederick Pierson and origin-
ally Mr. E. H. Gardener; he died and Mr. William H.
Wallace was put in his place.

Q. Who were the other two directors ?

A. Myself and Chancellor Benjamin Williamson.

Q. Have any of the directors of this corporation been
elected since ?
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A. Regularly every year except last year, and there were

only four elected.

Every other year there were five ?

Yes, sir.

Who were the four then elected ?

Myself, Chancellor Williamson, Thomas Prosser and
. Pierson.

Have their been any other new directors put in this,
corporation except such as were nominated by the general
creditors ?

A. Ho, sir.

Q. The only change that has been made at any time was
by the death of the gentleman you mentioned and the sub-
stitution in his place of the other gentleman you also named,,
Mr. Wallace, who was nominated by the general creditors£

A. Yes, sir.

oOm>»0O>0

By Mr. Emery—He didn’t say that he was nomin-
ated by the general creditors.

By the Witness— I say he was nominated by the
two directors and consultation with several other
general creditors, directors, | simply paying these
two directors the deference to consider that they
would choose a man that would represent that class
of interest and they did choose Mr. Wallace.

Q. And he was elected by the stockholders at the gen-
eral meeting ?

A. Yes, sir.

Q. Did you hold or control, yourself, any stock in this
company, and if so, how much?

A. The exact amount | can't recollect, but in both classes
of stock it is a large majority.

Q. In both classes ?

A. In the last class it would not be an absolute majority
of the unsecured stock.

Q. What do you mean by the last class ?

A. The unsecured stock which these complainants repre-
sent ; it is only about a third of that I control.
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stock, about, do they respectively control?

A. Mr. Prosser has the second largest amount.

Q. He, I think, is one of the directors who was nomin-
ated by the general creditors originally ?

A- Yes ; and has the second largest in amount.

Q. Well?
A. Mr. Pierson was, | should think, about the sixth
largest.

Q. Was he another of the directors originally nominated
by the general creditors ?

A. Yes, sir.

Q. How, Mr. Grant, with regard to the dividend that was
declared— what do you say with regard to that as to the abil-
ity of this corporation in its condition at the time to have

declared any larger dividend with safety ?

By Mr. Emery— | object to that.
By the Court— | don't see how that is competent;
I can’t try this case upon the opinion of the witness,

I must try it by the facts.

Q. Well, state the facts. Were you present at the meet-
ing at which the dividend was declared ?

A. Yes, sir.

Q. Did you take part in that meeting ?

A. Yes, sir.

Q. Were all the other directors present?

A. Ho.

Q. Who were present?

A. Mr. Prosser, Mr. Pierson and myself.

Q. Two of the directors nominated by the original gen-
eral creditors ?

A. Yes, sir.

Q. How, on what facts did the directors act in the declara-
tion of that dividend ?

A. They acted on the fact that the result of the business—

of thecompany’s business, showed that there was money sur-
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ceptible of division to the stockholders under the terms of
that agreement; they figured the amount of cash, we hadthe
amount of money due from the railroad companies for the
construction and sale of locomotives, and they found thet
the cash was $157,000, and the amount due from other com-
panies was something in the neighborhood of $200,000.

Q. Now this amount that was due from other companies,
how was that represented ?

A. It was represented by other bonds for which locomo-
tives had been sold, or book account.

Q. So far as it was represented by bonds, who was the
custodian of them?

A. | was.

Q. Have you those bonds still ?

A. Yes, sir; | have got them all.

Q. Now, with regard to the Toledo, Cincinnati and St.
Louis Kailroad Company—was that concern or its security
on its bonds any part of those assets which you had on hand at
that time ?

A. The debt from that company amounted to $125,000;
I speak in round figures and am trusting to my memory.

By the Court:
Q. The bonds of what corporation ?
A. The Toledo, Cincinnati and St. Louis Car Trust As-

sociation.

Further direct:

Q. Well?

A. There was an amount of nearly $85,000 more due
from the Texas and St. Louis Kailroad Company whichwes
represented by bonds of the same character.

Q. Those bonds were not salable, have not been salable
and are not salable to-day ?

A. | have the bonds.

By the Court:
Q. Are you speaking of the bonds of both corporations ?

A. Both companies ; | have the bonds, and at the meet-
ing at which the dividend was declared, | offered to sell
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them, or | offered to give them in kind, if it were possible
and Mr. Prosser and Pierson, the other directors, said it
would be asacrifice that ought not to be made— (interrupted).

Objected to by complainants’ counsel.

~Further direct:

Q. Have you taken any legal steps or otherwise inregard
to the securities of the Toledo, Cincinnati and St. Louis
bonds, and if so, with what result?

A. The steps that were taken have been subsequent, of
«course, to last year's business, the bonds having been in my
possession after the 1st of January, 1883, and | only pro-
ceeded to collect them as they matured or as occasion de-
manded, and the company has gone into default, the bonds
me overdue, and | have been for six months litigating the
matter with, | think, a reasonable chance of success.

Q. Both companies ?

A. Ho, sir; with the Toledo, Cincinnati and St. Louis
Company. But the condition of those bonds, from the
time I received them to the present day, has been one of
absolute unsalability, although in my opinion they are of
thoroughly good value. The Texas and St. Louis bonds
are of a similar nature—or rather | should say a portion of
them are of a similar character, they are overdue and un-
paid. Others were paid promptly at maturity, but they
have no market value.

Q. What amount of those Texas and St. Louis Railroad
bonds or securities, if any, have matured since the 1st of
January, 1883, and been paid ?

A. $4,000..

Q. Thatis all ?

A. Thatis all.

Q. Have any of the bonds of the Toledo, Cincinnati and
Bt. Louis corporation or securities which you had on the
1st of January been paid ?

A. $4,500 on account.

Q. So that $8,501} is the total amount of money thatyou
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have realized from the payment or redemption of these
$125,000.85, about $210,000 worth of securities or indebt-
edness which you say you had oil the 1st of January,
18837

A. As my memory serves me, yes, Sir.

Q. Now this litigation which you have spoken of with
the Toledo, Cincinnati and St. Louis Eailroad Company se-
curities, has it reached a conclusion so far as adecree or judg-
ment is concerned yet ?

Objected to by complainants’ counsel.

A. | have only got a copy of a decree, but it has not yet
been signed by the judge. The copy | have does not con-
tain the judge’s signature.

Q. Where is that case pending ?

A. | don't know; it is between Judge Drummond, of
Illinois, and Judge Baxter, of Cincinnati; they are fighting
over it.

Q. Now, Mr. Grant, do you know whether or not thisin
debtedness which you have spoken of, of these railroad
corporations for locomotives, enter into this amount of
$560,805.10 that is mentioned in the bill of complaint in
this suit ?

A. It enters into it as an offset that very amount, the part
of that $560,000 which consisted of those bonds. There isa
credit to profit and loss on that account that they rendered
of $560,000 after the item of it represented by cash, debts-
due and merchandise on hand.

By Mr. Emery:

Q. That you got from the books ?

A. Yes, sir; from my memory7and the books, my knowl-
edge as we know anything; | know it because | did it.

Further direct:
Q, Who attended to the cash transactions of this concem
in 1882, who received the money?
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A. The Grant Locomotive W orks; sometimes it came to
Paterson, sometimes it came to me at New York; my bank
account is kept at New York. The money is paid out in

Paterson. Sometimes it came one way and sometimes

another.
Q. You are custodian of the bonds and securities ?
A. Yes, sir.
Q. As to the sale of locomotives, who sells them ?
A. Anybody that can.
Q. Did you have anything to do with it?
A. Either I or Mr. Evans makes the contracts, but we

allow anybody to sell them. In further reply to your ques-
tion respecting the $560,000, | want, if it is possible to get
into my evidence the fact that the item as | said consisted
‘of money, debts due, and merchandise represented by the
inventory ; that we divided all of the cash that onr judg-
ment dictated was proper; that we, as directors of the com-
pany, are prepared to accept the amount of bonds therein
stated and under the judgment of two directors who repre-
sent that class of creditors to divide it at any time that they
see ht. My statement as an officer of the company and a
stockholder is: “ Gentlemen, yoti shall do with them as
you please, | am ready to have them divided.” They say:
*Wec don't think it judicious to do it, if it is divided either
on the 1st of January, 1883, or to-day it will be done at a
very large sacrifice.”

Q. Now, another question. You, as | understood you,
said that you hold some of this creditors’ stock?

A. | am the largest individual creditor.

Q. With respect to the amountof that stock, what propor-
tion of that creditor stock was represented by yourself and
Mr. Prosser and Mr. Pierson, two of your associated direc-
tors, who were original appointees of the creditors under
article 8 ?

A. | think nearly two-thirds, and if | may be permitted
to add in regard to the production of the books or bonds, if

the Court sees fit to order it | am ready to produce them,
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I am ready to act in any way that good intelligence can
dictate.

By Mr. Emery—W e understand that, sir.
By the Witness—And | would like the Court or
somebody else explain to me what is wanted.

Q. Now, Mr. Grant, on the 1st of January, 1883, did this
company owe any wages or for any materials bought ?
A. 1 think there was an account of over $100,000, possi-

bly for $120,000.

By Mr. Emery:

Q. You are speaking now from the bo.oks ?

A. From my recollection of the books, if the books dont
agree with me, why the books are right and I am wrong, |
am speaking from memory and from what | recall the cir-

cumstances to be.

Further direet:

Q. Now, this amount for materials bought, do you know
when they were payable ?

A. They were payable in thirty, sixty and ninety days
from the date of the auditing of the bill.

Q. And the thirty day payments would come due when,
after the 1st of January?

A. Fifteenth of January.
Q. And the sixty days ?
A. That would be in February.
Q. And the ninety days ?
A. That would be. due in March.

Q. The wages that were due on the 1st of January, when
were they payable ?

A. Fortnightly, and I don't know whether it was a week
or a fortnight after the 1st of January.

Q. -Are they payable on any particular day ?

A. Saturday. .

Q. And it was either the first or second Saturday alter
the 1st of January ?
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Yes, sir.
Do you know what this amount of wages was, about ?
$20,000.
. Now, you had in cash, you said, one hundred and how
many dollars ?

A. $157,600.

Q. And the amount of the dividend you declared, how
much was that?

A. $104,000.

Q. That is all.

o >0 >

{Jdross-examinedby Mr. Emery:

Q. When did Mr. Gardner die, about what time ?

A. | don't know.

Q. In what year?

A. | dont know, | think he resigned before he died; |
don’t remember the circumstances.

Q. When he resigned who was put in his place ?

A. William H. Wallace.

Q. Who put Wallace in Mr. Gardner’s place ?

A. Mr. Prosser and Mr. Pierson and several others whom
I don't recollect.

Q. Did you ever notify the complainants, Park Brothers
and Company about the election of the director in Mr.
Gardner’s place, or was it done at your directors’ meeting ?

A. | am under the impression that it was done at the
stockholders’ meeting.

Q. Will your minutes show about that?

A. They will show exactly.

Q. Have you that book here ?

A. No, sir.

*@Q Did you ever send Park Brothers and Company any
notice of the stockholders’ meeting?

A. The charter don’t require it.

Q. Did you?

A. | didn't.

Q. When is your stockholders’ meeting ?

A. | think it is any day in the early part of January.
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Q. Any day at all?

A. | don’t think the charter requires it to be held on
any special day, hut it has been customary to hold it on the
first Tuesday in January.

Q. How do you give anybody notice when it is to be
held?

We advertise it in the paper.

What paper ?

One of the Paterson papers.

You don't advertise in the Hew York papers?
Ho, sir; it is a Hew Jersey charter.

Did Mr. Wallace act with you?

Frequently.

TJp to what time ?

I don’t remember.

Can you tell the year ?.

I don’t remember the year ; as mtich astwo year&ago,
I should think.

Q. Since that time did you give any notice to any of the
general creditors that Mr. Wallace had declined to act for
them?

A. Ho, sir.

Q. How have you been going along since you electedfour
directors?

A. Last year we elected four directors.

Q. What general creditors were present when they elected
four directors ?

A. There never has been but one there and that wasMr~
Prosser.

Q. And he is adirector with you ?

A. Yes, sir.

Q. So that Mr. Prosser has taken charge, as you under-
stand, of all the interest?

A. Hot at all; he has not attempted to take charge of
anybody’s interests but his own.

Q. The 8th clause required that there should be a board
of five directors, three of whom should be nominated by
the general creditors as they shall mutually be agreed upon £

PO>O0>0»0>0 >
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A. That was done.

Q. But since Mr. Wallace ceased to act, you say you had
hut two directors ?

A. | beg your pardon, we had four.

Q. The two directors who were nominated by the gen-
eral creditors, Messrs. Prosser and Pierson ?

A. Yes, sir.

Q. How was it that you have giveu no notice to any of
the creditors under the agreement, that there was a vacancy ?

A. 1 don't find anything in the agreement requiring me
to give notice.

Q. And you don’t propose to give them anything more
than you find in the agreement ?

A. | have no reason for it as | know of.

Q. Didn’tyou think that they were entitled to be repre-
sented ?

A. 1 thought that they were represented.

Q. By Mr. Prosser?

A. Yes, sir.

Q. What could Mr. Prosser and the other general credi-
tors' director do in opposition to the opinion of yourself and
the other mortgage director, if any such opposition occurred ?

A. It never did occur.

Q. But if it did occur what provision was there for the
creditors then ?

A. And the reason was | didn't intend to let it occur.

Q. Then it depended entirely upon your own judgment ?

A. Because | was the largest outside creditor.

Q. You also own a majority of the stock after the debts
are paid, don’'t you?

A. Yes, sir.

Q. As such owner is it not your interest that the working
capital of this company shall be increased as much as pos-
sible ?

A. Ho, sir.

Q. Will you explain to me how that is?

A. Well, I said it wasn't.

Q. Well, will you explain what your interest is as stock-
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holder ultimately entitled to the payments of this stock after
the payment of the debts, is not it your interest at the time
the debts are all paid that the working capital of the com-
pany shall be as large as possible ?

A. | say itis not, if you say it is, that is your business to
prove it, not mine ; | say it is not; and I know my position
init and I say it is not my interest.

Q. You own or control the majority of the mortgaged
creditors’ stock which was taken absolutely, as | understand
you?

A. Own or control; yes.

Q. And you are the person ultimately entitled to the
majority of the stock after these creditors are paid ?
Ultimately entitled to the majority of the stock ?

Y es; after the creditors are paid ?

You say ultimately entitled ?

Yes.

I question whether that is absolutely correct.

Well, I will attempt to explain what | mean. This
provides that after the creditors are paid, the scrip shall be
assigned and surrendered ?

A. Yes, sir; and that will be assigned if that agreement
is ever completed—it will be assigned to an estate and | am
interested in that estate so that whether I am ultimately in-
terested in the whole of it or in the control of it | shall
have to figure out what my interest will be ?

Q. You represent that interest?

A. | represent the interest.

Q. Now, when you say at this meeting of the directors
that Mr. Prosser, Mr. Pierson and yourself were present,
the books will show, | suppose, who were present ?

A. Yes, sir.

Q. Was there ever any call for the other directors to
meet or notice given to other directors of the meeting or
that you were going to declare a dividend?

A. To Mr. Prosser, Mr. Pierson ?

Q. Yes; they and yourself, but were there any other
persons there ?

oPpO>O>



A. | think I notified Chancellor Williamson, but he was
not there.

Q. You say you acted according to the results of the
business, that | suppose you derive from the books ?

A. Yes, sir.

Q. Do you know who made the inventory ?

A. Mr. Evens.

Q. Did he make it up alone or was it under his super-
vision—did you have anything to do with it?

A. | had nothing to do with it.

Q. Now, in that inventory of January 1st, 1883, in your
statement you charge off about $50,000 for depreciation in
value ; do you consider that right ?

A. Yes, sir.

Q- You claim the right to do that under the agreement j
<ioyou ?

A. Yes, sir.

Q. Have you charged off any other depreciation than
that of the real estate and building ?

A. | don't think there has been any other, may be there
have been some small charges.

Q. How have you conducted yourself in reference to the
inventory, how did you take that—at the cost to you or on
what basis ?

A. | don't know how that is figured.

Q. Will your books show ?

A. Books will show what it was taken at.

Q. And that will show, or the person who directed it to
be taken can tell whether it was taken at cost or at your
mselling prices ?

A. Yes, sir; but | presume it was taken as | should
have directed it to be taken, at what the things were worth.

Q. What do you mean by what things were worth; what
they would have sold for in the market ?

A. Well, there would be a great deal of merchandise
there that would not be salable in the market at all, but it
would have a value of between what we would have to pay
ior it and what would be considered as market price, of
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cotiise if it was steel we would know what its price was, so
there would be a great many things we could tell the value
of accurately.

By the Court:

Q. This charge off of $50,000 for depreciation was done in
January, 1883 ?

A. It was done in December, or at least the entry would
be made at the end of the year, the 31st day of December*
1882.

Further cross:

Q. | suppose the books will show ?

A. Yes, sir.

Q. That is charged off for the depreciation of what ?

A. All real estate, machinery and general wear and tear
or the company’s property, in other words it was decided at
this meeting that the property of the company was not
worth what it stood on the books of the company, and there-
fore it was right and proper to mark it down as it had not
been marked down for a period of seven years and the wear
and tear had been going on all the time.

Q. You claim the right under the agreement to charge off
lof this account of profits any depreciation in the value of
the property ?

A. Yes, sir.

Q. You have the books from which you declared this
dividend as the result of the business ; | suppose they were
submitted to you, or did you examine them when you de-
clared it?

A. No, sir; | didn’t examine the books ; | examined the
balance sheet.

Q. And the balance sheet was taken from the books ?

A. Yes, sir.

Q. Now, when were:these bonds of the Texas and St
Louis Railroad Company taken ?

A. The exact date | don’'t know.

Q. With respect to the manner of estimating the vairer
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adopted in January, 1883, as in July, 1875?

A. | have no reason to know of any difference; | pre-
sume it was.

Q. Do you know anything about the inventory of July
1st, 1875; did you assist in the making of it?

A. No, sir.

Q. Who made that, if you know ?

A. | think the receiver of the company; It was taken
from his report.

Q. He went in in February ?

A. Well, it was only in July that it was turned over ; we
had some troublesome litigation about it.

Q. And you think that he took one in July ?

A. Yes, sir; and the value of the company was fixed ar-
bitrarily in the receiver's report made to the court and the
property then was taken as $300,000.

Q. I don't find any such thing, but you may be right; 1|
will look among the papers for the receiver’s report ?

A. lam speaking of the receiver’'s report to the com-
pany.

Q. | amasking you whether, in making up your state-
ment of January, 1883, whether the same basis was used in
estimating the value of the things as in the former inven-
tory ?

A. The same basis?

Q. For instance, the receiver may have estimated at the
actual value or he may estimate them at cost and the state-
ment of the profits would be altogether different ?

A. You are speaking of the merchandize ?

Q. Yes.

A. Well, in 1875 and at various times it would differ
materially, so that the basis you speak of could not be used,
| don't see how it could be the same basis in regard to
prices.

Q. W ell; that would be the market value, would it not?

A. There is no question but what the value of the inven-
tory would be taken on some general principle. | know of
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on change in the taking of the inventory from one year to an-
other.

Q. Then the market value at the time would be the gen-
eral basis |

A. Yes, sir; but it would not be fair to take it at what
would be called an equitable market value; for instance,
some things are of different patterns and there is a great
deal of stuff lying there that may be of value ten years
hence, or it may have been of value ten years ago, but with
other material you could say, uthat is steel” or uthat is
iron,” and iron is worth so much a pound; but with refer-
ence to any particular patterns or shape of iron we would
be glad to sell them for less or it may be specially valuable
and worth more now.

By the Court:

Q. An article that would not come into use for ten years
would not have any market value ?

A. That is just it, and. it has to be put in at an arbi-
trary value, but we have always tried to get at a fair equit-
able value of the property.

Q. Well, the inventory books which you have will show
the prices?

A. Yes, sir.

Q. And any one familiar with the prices of the article
can tell the basis ?

A. Yes, sir.

Q. That is the reason | would like to see those books, be-
cause it may make a difference to the amount of profits.
Now coming to the question of sale of locomotives for
bonds, were they made by Virtue of written contracts ?

A. Both written and verbal.

Q. What do you mean?

A. In one case written and in another case possibly
verbal.

Q. In which ease was it written ?

A. The Texas and St. Louis Railroad, and | think it wes
written in one case with the Toledo, Cincinnati and St
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verbal agreement to sell them, and there was possibly an ex-
change of letters in both cases.

Have they an office in Hew York ?

They had one in Boston and one in St. Louis.

How then did you make a verbal sale ?

By meeting the parties who wanted to buy them.

In Hew York ?

In Hew York, Boston, Saratoga and St. Louis.

Do you mean to say that for any considerable amount
of those locomotives you have no written contract ?

A. 1 say, | think there was one sale of ten locomotives
that was done verbally.

Q. Any others ?

A. | think not.

Q. Those that were written contracts, where are those
contracts ?

A. They are in my office or else at Paterson.

Q. They are under your control ?

A. They are under our control.

Q. So that you can produce them or give us copies of
them ?

A. Yes, sir.

Q. Then the contracts will show what they are, and I
don't care to ask any questions about them ?

A. But | would like te tell you all you want to know if
you will only convey your questions to me.

Q. Itis not your fault but it is not the rule to speak of
the contents of papers ?

A. 1 will produce the copies. And if you will come as
close as you can to your object I will tell you what you
desire to know; there is no item | have to conceal, but
the question in regard to those locomotives and the sale of
them— (interrupted).

O>O0>0>»0

By the Court—You had better wait until counsel
puts the question to you, Mr. Grant.
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By the witness—Well, | want to give them infor-
mation so as to get back to work.

Q. Were the bonds taken at par?

A. They were all taken at par?

Q. Then was the price of the locomotive based by the
cash value or were they put high ?

A. The locoomotives were sold on a cash basis and, in
one case, the bonds were taken on a subsequent agreement,,
and in another case the locomotives were sold with a defi-
nite understanding that they should be paid for in these
bonds, but there was a long delay on the part of the com-
pany, because of its inability to create the bonds to prepare-
the papers, necessitating the readjustment before the bonds-
were absolutely ready, but there was no readjustment that
reduced the amount of representative value that were in.
the bonds.

" Q. I would like you to give us copies of those written
contracts so that we can see the dates and be able to judge?
about them ?

A. Well, I shall have to take some time to get them; I
shall have to look them up.

Q. Are not the Texas and St. Louis Railroad bonda
quoted at the New York Stock Exchange ?

A. | don’t know.

Q. You are a broker or banker in New York, are you
not ?

A. | suppose some people would call me that. | ama
member of the Stock Exchange, and some people may say
I am a banker or broker.

Q. What is your view about it ?

A. | am a member of the’ New York Stock Exchanges
if that constitutes a banker or broker that is my position
about it.

By the Court—Are you engaged in the business-
of banking and broking?

A. Yes, sir.
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Further cross :

Q. Do you know that the Texas and St. Louis bonds are
quoted for sale at the New York Stock Exchange?

A. | know that these bonds that | now have have never
to my knowledge been quoted anywhere.

Q. That does not answer my question.

A. Well, they are not quoted at the Exchange.

Q. And that does not answer my question.

By the Court:

Q. Counsel does not ask you about the particular bonds
that you have, but whether bonds issued by that corpora-
tion, the Texas and St. Louis Eailroad Company, are sold
in the market, do you know about that or don’'t you ?

A. | never heard of a sale, but I have seen the quota-
tions in the newspapers.

Further cross:

Q. Well, quotations in the newspapers of the sales made
at the Exchange ?

A. Allow me to ask you a question to enable me to make
aproper answer. Do you refer to the bonds we have of the
Texas and St. Louis Car Trust?

Q. I don't know what bonds you have; you haven't
shown them yet ?

A. Well, I have given you information that they were
Texas and St. Louis Car Trust bonds.

By the Court:

Q. Are there a different series ?

A. Yes, sir; and these are issued with the security of
our locomotives back of them, and those bonds | have never
heard of being quoted ; | have tried to sell them but can't.
But the Texas and St. Louis Eailroad first mortgage bonds
and income bonds and stock have been quoted, or at least |
have seen quotations of them and presume that they are on
the Exchange, but these car trust bonds | have not heard of
being quoted.
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Q. Your answer is, then, that none of these series or
class of the bonds you held are on the market to your
knowledge ?

A. No, sir; that is it exactly.

Further cross:

Q. When you speak of the indebtedness of the com-
pany, were you speaking from your memory of the books ?

A. Yes, sir; from my recollection.

Q. You also speak of the wages being due, or payable
rather, on the fifteenth of each month?

A. No, sir; | said every fortnight; |1 don’'t know whether
the fortnight goes to the fifteenth—for instance, it is wages
day to-day.

Q, Now can you state from memory whether the amount
that was due wasn't included in the statement of liabilities
of the company on the 1st of January ?

A. It was and is there.

Q. Then this is not additional to that ?

A. No, sir.

Q. So that whenever your statement is made up you in-
clude everything you owe and is unpaid ?

A. Yes, sir.

Q. And the statement made at any time would include
the wages up to that time ?

A. Yes, sir.

Q. And this amount of wages was included ?

A. Yes, sir; the only point was that it was wages and
cash due.

Q. You had payments coming in all the time, too, from
other bills receivable; didn'tyou have any other accounts—
you had accounts, didn't you, coming in ?

A. The accounts appear in the debts due from individu-
als and corporations.

Q. The books will show how much these accounts arei

A. No doubt.
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lie-direct:

Q. Article 4th says, that each certificate of stock sent to

each general creditor shall be stamped on the face of it:
*This certificate of stock is held as collateral security for
the payment of blank dollars without interest, and is to be
paid and assigned to Davis B. Grant on payment of the
above amount” ; who was that David B. Grant ?

A. My uncle. _

Q. And he is dead ?

A. Yes, sir.

Q. And his estate was the estate you referred to on your
cross-examination ?

A. Yes, Sir.

Did he leave a will or die intestate ?

He left a will.

And who is interested in his estate ?

Well, there are now only three parties interested.

. And how many were there interested at the time of
his death.

A. Five.

Q. And you are one of those three or five ?

A. Yes, sir.

Q. Now, in regard to that matter of depreciation, you
have spoken of $50,000 being charged off for depreciation;
was that entered on the books ?

A. Yes, sir; it was entered on the books.

Q. Well, there was not $50,000 paid to anybody ?

A. No, sir; it was real estate and buildings that we
marked down as only worth so much.

Q. It was simply an entry on your books ?

A. Yes, sir.

Q. An entry of the value of the real estate and machinery
mid plant of the company ?

Yes, sir; a mere journal entry.

No money passed to anybody ?

No, sir.

It didn't diminish the cash balance at all ?
No, sir.

O >0 >0
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Q. Didn’t affect the cash balance in any way ?

A. No, sir.

Q. It didn't affect the securities in any way—no securi-
ties were disposed of in any way ?

A. No%sir.

Q. And all there was of it was in making up your state-

ment at that time there was in the judgment of some one
or estimate of some one, that after seven years wear and

tear of these works there had been a decrease or depreci-
ation in their value of $50,000 ?

A. Yes, sir.

Q. And that | understand you was fixed at this meeting

of directors?

A. We had several meetings at that time and | don’t re-

call which one it was that it was fixed at, but it was fixed

immediately previous to the decision as to the dividend or
about that time.

Q. You spoke of a receiver who made a report to the
company ; who was that receiver ?

A. Charles F. Pierson.

Re-cross:

Q. The effect of this charge off of $50,000 on the real

estate wculd be to reduce the assets to that extent on the

hooks; would it not?
A. On the hooks ; yes, sir.
Q. If the charge was a true representation of the value, it
would reduce the assets?
A. On the hooks, yes, sir;

value.

but not in their practica

Q. And the effect of that would be to reduce the amount
of profits made under the agreement; would it not?

A. Well, that would depend upon how you would con-
.strue that.

Q. What do you claim?

A. As to what?

Q. As to that, whether the effect of reducing the value
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of the real estate would not he under the agreement, to re-
duce the amount of net profits of the business ?

A. | don't claim that it would be a net reduction of the
profits by any means, the property is all there.

Q. But does not it show so much less to be divided or:to
go profit and loss account ?

A. Profit and loss account would be represented on the
other side by so mucli less in value.

Q. So that between January 1st, 1883, you charged off
$50,000, and that would show that $50,000 less profit had
been made than if the account had been continued asit was ?

A. Yes, sir.

Q. Now you had charged, as | understand you, against the
creditors under the agreement all the expenses you paid for
maintaining the property ?

A. 1 didn't charge anything against the creditors, but the
property hasbeen maintained as well as possible.

Q. You have charged the amounts expended for that on
your books ?

A. It was part of the business of the concern that we
tried to keep up the business in working order.

Q. And that was charged against the property ?

A. It was charged in operating the property and doing
the,business.

Q. And the taxes and insurance were also charged against
it?

A. They were paid, that is alh

Q. As expenses?

A. Yes, sir.

Q. Now, your books will show—you have an expense
account in your books, | suppose, as to the works ?

A. An expense account as to the works? The merchan-
dize-account is the account | think that everthing of that
nature has been charged to.

Q. It is not charged against the property in a:special-ac-
count then ?

A; | think, not; 1 think the real estate;and buildingg. ac-
count has remained just the same, the money is changed to
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the expense account, | think. And | would like to say in
further answer to that, that the property for a period of
four years after this agreement was made, lost nearly three
hundred thousand dollars or more than that, nearly $400,-
000. There was no money to spend in properly keeping
the property in order until within the last year.

Q. Then you did spend it and charge it to the expenses?

A. We did just what was to be done—what we under-
stood by that agreement, that the money should be used for
the proper maintenance of the property.

Q. We have no objection to that.

A. No, sir; and when we came to the end of the year we
said that although the property had been maintained yet
there was wear and tear of seven years of work and that the
propertv was not worth what it had been and should be
marked down, and the directors considered that twenty
per cent, was a fair amount to mark off for depreciation of
the value of the property.

Q. Did you charge in these expenses of maintaining the
property the money that was expended in new machinery
that was put in ; was that included in the expenses ?

A. That was always included in the expenses whenever
a new piece of machinery was required, but none was or-
dered, but what was essential to replace the old machinery
and keep the capacity of the works up to its standard.

Q. And to increase the capacity ?

A. We haven't been able to increase the capacity at all;
we made more locomotives in 1873 than we ever did since.

Q. Will your books show how much of those expenses
was ever put in new machinery ?

A. 1 should think so; there is no question about it
Whenever we got machinery it will show where we got it
from, there will be no trouble about that« And | want to
say, if I can do so, that the reason of the $50,000 being
charged off this year was, that it was the first year that we
were in aposition to ascertain what the value of the works
was. There had been several years of steady wear and tear
by the company, and the company was borrowing money
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for six out of that seven years, having no money in hand,
and having nothing but the bare establishment, and being
obliged to do the business on credit, so that when we did
come to the point we said : now what is this worth, have we
been able to keep them up to the proper standard ; and the
result of our examination was, “ No ; there has been a de-
preciation and how can we represent it. It is not good
judgment to go and spend a lot of money in repairing the
property which is ‘ tumble down, and would require entire-
ly new buildings and with that view we decided not to
put up new buildings, but only to say that the present
buildings were not worth so much as they had been, that
there was a depreciation of $50,000, so that the sum of
$50,000 was fixed upon so as to make the buildings and
other property to appear properly represented on our
books.

Q. As the company’s account or as your own property ?

A. As the company’s account.

Q. When | said your own property | meant property of
the company.

A. Yes, sir; but there was no opportunity—(inter-
rupted).

Q. Well, that is a matter to be decided under the agree-
ment. | have no objection to you giving your views, but |
think it only shows there was a difference about the rights
of the parties which should be settled by the Court. Now
I would like to see these books and also copies or the origi-
nal contracts, and | can send some one to your office at
whatever time is convenient for you to make them.

A. If anything has got to be produced | prefer that they
should be. brought here ; 1 don’t want anybody to come to
our office™

Thé Court then ordered that the defendant produce all
their books, contracts and bonds in court at the next hear-
ing of this cause.
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Adjourned until the hour of ten o'clock in the forenoon
of Wednesday, the 2d day of January, 1884.

Transcript of short hand report of testimony, etc., given
in the above stated cause on the continuation of the trial
thereof in the Yice-Chancellor's chambers, Newark, N. J.,
on Wednesday, the second day of January, A. D. 1884.

W illiam W . Evans, awitness called by and sworn on
behalf of the defendants, deposeth and saith as follows:

Direct examination by Mr. Forster:

Q. You have brought the books of the Grant Locomo-
tive works here ?

A. Yes, sir.

Q. (Showing witness a book) Is this the book of min-
utes %

A. Yes, sir.

Q. Of both the stockholders’ and directors’ meetings ?

A. Yes, sir.

By Mr. Forster—I purpose to put in the meetings
of the stockholders of the tenth of January, 1882;
the meeting of the directors on the 6th of May, 1882;
the meeting of the Stockholders January 10, 1888;
the meeting of the directors February 12,1883, ad
March 13, 1883—(interrupted).

By the Court—Meeting of the same body ?

By Mr. Forster—Yes, sir; and also of March21,
March 22, and April 3, 1883. (Beading.) *“ Meet-
ing of the stockholders held, Paterson, January 10,
1882, for the purpose of choosing live directors for
the ensuing year, pplls being open, etc.” (Counsel
then proceeded to read said minutes as offered).

Q. You were asked the other day, in reference to the
inventory, or at all events the inventory was mentioned,;
what is this book %(producing book).
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A. The inventory book.

Q. This is the book in which the inventory referred to
is found ?

A. Yes, sir.

By Mr. Forster—Now | offer the inventory of
January 1st, 1883, which appears on pages 324, 325y
326, 327, 328, 329, 330, 331, and 332. This con-
tains numerous details on these pages of materials,
measurements, weights and prices, and the aggregate
amount carried out at each price, the total footing
being $345,836.08, the figures referred to the other
day.

By the Court—That contains inventory of what
date ?

By Mr. Forster—January 1st, 1883.

Q. (Showing witness another book). What book is this,
Mr. Evans ?

A. The ledger.

Q. Now, in a paper that was called to your attention the
other day there was an item of profit and loss $560,805.10 ;
what do those words and figures represent ?

The balance of profit and loss.

And on what page in the ledger ?

Page 12.

That is the profit and loss account ?

Yes, sir.

Flow often do you make entries in this profit and loss
account ?

A. At the end of every year, or at any rate every Six
months, whenever we balance.

Q. Whenever you balance your books ?

A. Yes, sir.

Q. From what books are the entries made in this profit
and loss account ?

A. From the journal.

Q. Now | observe here on page 12 an entry in these

OPOPOP
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words : “ 1882, January 30, by merchandise, 220, $303,-
709.61.” What do these figures 220 refer to?

A The balance of merchandise.

Q. No. My question is what do those figures 220 refer
to?

A. The balance of merchandise.

Q. You do not understand me. What do the figures 220
refer to?

A. Oh, that is the journal page.

Q. The page in the journal from which that entryis
posted ?

A. Yes, sir.

Q. And on page 220 is this entry in the journal: “ Mer-
chandise, to profit and loss balance of account $303,709.61.”
What is that ?

A. The balance of the merchandise.

Q. That is the balance of merchandise account on that
date ?

A. Yes, sir.

Q. You closed the merchandise account with that entry?

A. Yes, sir.

Q. And carried the balance of merchandise account to
profit and loss account ?

A. Yes, sir.

Q. Now, an entry of December 31, reads: “ Merchan-
dise, 239, $175,410.33.” What does 239 mean there ?

A.. The journal page.

Q. Now, on page 239 of the journal, December, 1882,is:
« Merchandise, to profit and loss balance of account, $175,-
410.73.” Is that entry in the journal?

Yes, sir.

And what is that %

The balance of merchandise.

You simply closed the merchandise account 1

Yes, sir.

By transferring the balance of it to profit and loss ac-
count ?

A. Yes, sir.

o> 0>0»



Q. So that when the profit and loss account received those
two entries, $560,805.10, the merchandise account was
closed on the book ?

A. Yes, sir.

Q. What did you enter in the merchandise account dur-
ing the course of the year ?

A. On the debit side all we bought, and on the credit
side all we sold.

Q. Well, if you sold a locomotive or locomotives, for
cash, how would that go into the merchandise account ?

A. That would be charged to the parties and credited to
the merchandise account.

Q. And the amount of cash received would go through
the cash book ?

A. Yes, sir.

Q. Suppose, instead of selling locomotives for cash you
sold them for car trust certificates or bonds, or any other
sorts of securities or representative of value, would they be
entered in the books ?

A. They would be entered just the same and credited to
merchandise;

Q. If you sold ten locomotives for car trust certificates
or bonds or other securities that were received, the price re-
ceived for the locomotives, although it was received in se-
curities, would go into the merchandise account ?

A. It would be charged to the parties to whom the loco-
motives were sent and the merchandise account would have
credit.

Q. Although you did not receive the money ?

A. Yes, sir.

Q. But received securities such as you might receive ?

A. Yes, sir, and those would be after entries to make up
the credits.

Q. When locomotives were delivered, an entry would be
made to the credit of merchandise account ?

A. Yes, sir, and debited to the parties to whom they were
=delivered.

Q. And whenyou closed the books at the end of six
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months, the balance of the merchandise account would he
carried to the credit of profit and loss account ?

A. Yes, sir.

Q. So that the balance of the profit and loss account
would represent as well the price of the locomotives sold
for bonds or car trust certificates or other securities, as the
price of a locomotive sold for cash, would it?

A. Yes, sir.

Q. And in that way is that balance of $560,805.10?

A. Yes, sir.

Q. Shown as balance of profit and loss accountt Does
that represent the securities that were on hand that had
been received for locomotives sold ?

A. Yes, sir.

Q. Just as well as cash?

A. It merely represented them m the account. Ilhey
were debited. And. if they were all good and received as
they stood on the book that would be the amount of profit
and loss. If therewas any loss afterwards it would comein
the next balance sheet and be deducted.

Q. There is included in that 560 odd thousand dollars of
profit and loss account every account of debit to parties on
your books for locomotives, even if the account should,
turn out afterwards to be bad and nothing was realized ?

A. Yes, sir.

Q. And itwould remain in that shape till that was finally
closed ?

A. Yes, sir.

Q. And if that account should be closed by a loss you
would debit that loss to the profit and loss account?

A. To merchandise, and then at the end of the six months-
to profit and loss.

Q. When you closed up the merchandise account ?

A. Yes, sir.

By the Court:
Q. Let me see if 1 understand you. The profit and loss
account includes all credits due to the corporation whether
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the price to be paid for each locomotive has been paid in
securities or cash or not paid at all ?

A. The profit and loss on the balance of the merchan-
dise. The merchandise Is the whole account of the works,
and if ten locomotives or one locomotive be sold to a party
it was debited to the partyand credited to merchandise, and
the balance of that account, if there was a balance, at the
date of closing the books, would be shown on the balance
sheet as that amount of money due from that concern.

Q. And that'would be included in the profit and loss ?

A. Yes, sir,; as the total amount of »the business. The
<whole result if everything was collected as entered.

Further directs

'Q. You have already identified .the ledger. Now this
book before you, from which we have already read, jpage
page 220 and ‘page 239, what is that?

A. The journal.

Q. What other book is kept besides these in your set of
books ?

A. Cash book.

Q. (Handing witness book). And that is this?

A. Yes, sir.

Q. The cash book; did that contain any other entries ex-
cept the actual cash transactions ?

A. Actual receipts and disbursements.

Q. Only?

A. Only.

Q. And all the other entries in the course of the business
are entered in the journal ?

A. Yes, sir.

By Mr. Forster—The books being here, you may
cross-examine.

Cross-examination by Mr. iEmery:
Q. Mr. Evans, has this company kept any account on its
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books of the net profits divisible to the creditors—have you
any such account under this agreement ?

A. No, sir.

Q. Have you any account anywhere in your books that
will show—no such account has been kept since the time
they assumed charge, has it ?

A. AIll those accounts are in the books kept prior to
1875, when they were all balanced by the giving of the se-
curities.

Q. | don't know whether you understand my question.
I ask you whether since the company has been managed
under this agreement you have kept an account in the books
of the company of the profits which are divisible under the
agreement ?

A. Yes, sir; the profit and loss account shows it.

Q. Is the amount then shown of profit and loss divisible
under the agreement ?

A. The balance of profit and loss shows the profit of the
concern.

Q. Is that the account to which you referred as the one
showing .the amount divisible among the creditors ?

A. The one showing the profit to the concern.

Q. This agreement requires that the net profits, after pay-
ing the taxes, insurance and the amount for the proper
maintenance of the property of the company, shall be di-
vided annually among the stockholders. Have you onyour
books anywhere an account which shows annually the
amount divisible under that fifth article in the agreement?

A. Yes, sir; here it is.

Q. Well, you mean the profit and loss shows that;
does it?

A. Yes, sir.

Q. And that is the amount divisible under the agree-
ment ?

A. Yes, sir; that shows the amount that the concern hes
made if everything is collected, and the balance sheet shons
what is charged to that account.
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Q. But, | asked you whether there is an account kept
under this agreement?

A. There is no other account in these books but profit
and loss.

Q. No other account except profit and loss ?

A. And the profit and loss shows the result of the busi-
ness.

Q. Now, have you anywhere, in your books, since the
company has been managing the affairs under this agree-
ment an account showing the amount of those three items:
taxes, insurance, and the necessary amount for proper
maintenance of the property of the company ?

A. That is charged through merchandise.

Q. Is it entered throughout the books in different places,
nr have you an account showing specially the items for the
payments made for each of these purposes ?

A. You can refer, of course, to each year’s taxes and to
the general and machinery repairs; they go through the
merchandise.

Q. Have you anywhere in your books a separate account
of the taxes of each year so that that can be determined
upon by looking at them ?

A. | can refer to them ; | haven'ta separate account.

Q. Have you a separate account of the insurance paid ?

A. No, sir; but | can refer to it in the merchandise.

Q. That would require you to go through the items for
each year in the account?

A. It would be very readily gotten at.

Q. Have you any separate account of the amount paid
for insurance of the property of the company ?

A. Merchandise.

Q. Is it entered throughout the merchandise account as
made ?

A. The merchandise account represents the whole busi-
ness.

Q. Is it anywhere posted in+o a separate account?

A. No, sir.

Q. As | understand you, in your books you have no ac-
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count that would show the amounts that have been paid by
»you for taxes and insurance, and the necessary amount ex-
pended for the proper maintenance of the property of the
company, without your now going through and making out
that account from the entries in the merchandise account?

A. Well, we have supplementary books which would
igive that.

Q. Where are the supplementary books ?

A. In the office.

Q. Do these supplementary books tabulate those pay*
ments for taxes, insurance and the amount paid for the
necessary maintenance of the works?

A. | have books here that T can give you that from.

Q. But in these supplementary books which you spoke
of, I refer to; why didn’t you bring them with you?

A. Itit is'not in any of the accounts by themselves;
they arein the other accounts for the running of the busi-
ness; these are the general books of the concern.

Q. Then you never kept any separate account of those?

A. No, sir; not in the general books.

Q. Have you kept a separate account in any other
books?

A. We have other memorandum books that show what
it has been—the result of the business is all in these books..

Q. Areithey distinct, separate accounts?

A. No, sir.

Q. Then the only way that they could be gotten at would
be by tabulating them ?

A. Yes, sir.

Q. | see the last election of the directors which appears
by your minutes here, oiily four were elected—is that cor-
rect?

Just as theminutes say.
What?

As the.minutes say, so it was.
You made the minutes ?
Yes-; if my'name is there.

>0 >0»
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Q. | see your name seems to be here, January, 1883; that
js your signature, | suppose? (Handing witness book).

A. Yes, sir.

Q. How, by the minutes of that meeting, it appears
that Mr. Prosser, Mr. Pierson, Mr. Williamson and Mr.
Grant were elected; of those gentlemen two of them are
creditors, and that is Mr. Prosser and Mr. Pierson ?

A. Yes, sir.

Q. How, do you know why no third director was elected?

A. | do npt; except that | presume no name had been
presented that was acceptable at the time.

Q. Ho name acceptable ?

A. | don’'t know of any.

Q. Hadn't Mr. Park made a request to be appointed on
behalf of the creditors ?

A. Hever, to rpe.

Q. Hid yon hear of any such request ?

A. Well; | don't know as | did.

Q. I believe that is all.

Re-direct examination by Mr. Forster:

Q. You spoke of a balance sheet in which the amounts
due from the company or due to the company, which are
included in the profit and loss account are shown ? (Hand-
ing witness book). How, what is this book ?

A. The balance sheet.

Q. This contains the balance sheets of the company ?

A. Yes, sir.

Q. How, what are the accounts there, or what do the ac-
counts there amount to in that balance sheet of December
31, 1882, gn pages 38 and 89 ?

J3y Mr. Emery—You did not ask about that in
your direct examination.

By Mr. Forster—Ho, sir; but he spoke about the
balance sheet on your cross-examination.

By Mr. Emery—Ho ; | think not.

By Mr. Forster—Well, 1 heard him; that's all.
Just read my question, Mr. Stenographer.
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The stenographer read the previous question as
follows: “ Now, what are the accounts there, or
what do the accounts there, amount to in that balance
sheet of December 31, 1882, on pages 38 and 39?”

Objected to.

Q. On what page is the balance sheet of December 31,
1882, where the profit and loss of $560,000 appears ?

A. Pages 38 and 39.

Q. Now, what is the amounts, or what is the total amount
of them which you referred to as representing the amounts
due the company which were included in the profit and
loss account in the balance of $560,000 ?

A. $391,982.39.

Q. And do the details of the accounts which go to make
up that footing appear as well as the footing on pages 38
and 39 of the balance sheet ?

A. Yes, sir.

Q. Where are those accounts ; in what books ?

A. The ledger.

Q. Those are the balances of the ledger accounts referred
to?

A. Yes, sir.

Q. Now, when you speak of the profit and loss account
as the only account which shows what would be divisible
under the agreement, how would you get at from the profit
and loss account what, at any particular time, was divis-
ible under that agreement ?

A. The cash bn hand.

Q How would you get at it from the profit and loss
account ?

A. Provided all the accounts were collected and the cash
was in hand it would show there ought to be $260,000.

If all the accounts were collected ?
Yes, sir.

Then there would be $260,000 ?

. Yes, sir.

>0 >0
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Q. Why do you say $260,000 instead of $560,000; why
do you take off $300,000 ?

A. That $300,000 with the capital stock of $300,000,
makes the start at which the company commenced business,
supposed to be the plant, on the 31st of July, 1875.

Q. Now, you say, $260,000, assuming that all the debts
=were collected ?

A. Yes, sir.

Q. Now, if any part of the accounts were not collected,
how would you then get what part of the $260,000 was
divisible at any particular time ?

A. Less the amount that was not collected.

Q. You would deduct the amount of the accounts not
-collected i

A. Yes, sir.

Q. Now will you look over that trial balance that is be-
fore yon and state each of the accounts in the ledger which
are there represented which go to make up the total of
$391,982.39 to which you have just referred aud which are
uncollected to-day ?

A. The Massachusetts Rolling Stock Company.

Q. The Massachusetts Rolling Stock Company’saccount.
Now what amount is there on that trial balance of that ac-
count included in the $391,000 ?

A. $48,000.

Q. And what part of that, if any, has been paid ?

.By the Court:

Q. I understand you to say that $48,000 is the sum re-
maining unpaid ?

A. Yes, sir; | think there has been about $3,000 of that
paid.
Further direct:

Q. You think about $3,000 of the $48,000 has been paid
up to the present time ?

A. Yes, sir.

Q. Is there any other account there ?

A. The Texas and St. Louis railroad.
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Q. Read the account just asiit is there ?

A. “ Texas and St. Louis railroad, $64,912.81.”

Q. That is as it is included in that statement; now what
part, if any, of that has been paid ?

A. | do not think over $5,000, but | won't be positive
about that:

Q. Now is there any other account there?

A. The Toledo,- Cincinnati and St. Louis Railroad bond
account, $52,000.

Q. What part, if any, of that has been paid?

A. 1 think about $3,000, if I am not mistaken ; probably
I have made a mistake. | think the Massachusetts Rolling
Stock Company, out of the $48,000 and $52,000, if my
memory serves me right, have paid in the neighborhood of
$20+000.

Q. On the two ?

A. Yes, sir; but they are one and the same thing-in
.reality.

Q. Now on what page—(interrupted).

By Mr. Emery :

Q. Well, that would make $20,000 paid on the two, but,
you have only given us $6,000, if | understand right?

A. Sir?

Q. Ypu only gave us $6,000 as paid, before?

A. Well, out of the $48,000 and $52,000,1 think, if my
memory serves me right, there has been in the neighbor-
hood of $20,000, paid on account of them. Their amount
was $100,000 altogether.

Further direct :

Q. Will you tell us on what page of the ledger the ac-
count of the Massachusests Rolling Stock Company ap-
pears ?

A. Page 175.

Q. Now what changes have been made in that account
since the 1st of January, 1882?

A. Thereis a credit to cash on February 12.

Q. What amount ?
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A. $17,920.64, and there has has been a charge of $45,-
000 since the 1st of January.

By Mr. Emery:
Q. Well, was that for other sales?
A. Yes, sir.

Further direct:

Q. There has been no other entry of a payment except
that $17,920.64?

A. No, sir; not that I know of. The balance sheet also
shows on December 31 we owed $126,913.37 for merchan-
dise and wages.

Q. And when was the amount of that due for wages or
payable ?

A. Either the first Saturday in January, or it might have
been the second Saturday in January; | have forgotten
whether the pay day came on the first or second Satur-
day.

Q. Can you tell by looking at the cash book which is be-
fore you ?

A. Yes, sir.

Q. Just look at the cash book and tell us and state what
that amount of wages was and when it was paid ?

A. It was paid on the 6th day of January; $15,262.50
and merchandise was due on the 15th.

Q. Now the amount that was due for merchandise
amounted to how much, and when was that payable ?

A. It was paid on January 15th.

Q. How much?

A. $63,152.52 less three or four hundred dollars paid on
or about the 20th, and between the 4th and the 8th. (After
referring to book). There is about $2,300 that we paid be-
tween the 4th and the 8th and on the 20th. The balance
was paid on the 15th.

Q. What part of the cash are you reading from ?

A. 90, 91 and 92.

Q. And the aggregate of that was what \

A. $53,153.52.
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Q. And what amount of what was due for materials on
the 1st of January, 1883, was payable at any later date than
January?

Part of it was payable on the 15th of February.
How much was payable on the 15th of February?
In the neighborhood of $28,000.

There was $27,733.57 ?

About that.

Was that paid at that time ?

It was paid on the 15th day of February.

What part of the cash book does that appear on ?
Page 94.

. Was there also a balance due for materials on the 1st
of January, 1883, which was not payable till the 15th of
March ?

A. Yes, sir.

Q. What amount of that?

A. In the neighborhood of $16,000.

Q. And on what page of the cash book does that
appear ?

A. 99.

Q. Was that amount $17,136.83 ?

A. 1 could not say that.

Q. You could not give the exact figures?

A. Hot without going over it; it was the balance that
was due, of course, after January and February was taken
out.

Q. The balance of this balance sheet of January 1st,
18832

A. Yes, sir-

Q. And it was payable—the amount that was stated in
the balance sheet was payable on those three dates ?

A: Yes, sir.

Q. January 15, February and March 15, at about the
amounts you have given ?

A. Yes, sir.

Q. You were asked in regard to taxes, whether you kept
any separate account; what taxes were payable in 1882?

O>0>P0>0>0>
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A. The yearly taxes?

Q. Towhom?

A. Paterson city.

Q. And were the payment of the taxes simply made in
one single payment ?

A. Yes, sir.

Q. And can you tell from the cash book what day that
was?

A. Yes, sir.

Q. Look and see if it was about the 15th of October ?

A. (Reading from cash-book.) “ Paterson city taxes paid
to E. A. S. Allen, Receiver, $4,564.43.”

Q. What is the date ?

A. The 15th of October.

Q. What year?

A. 1883.
Q. Now, go back to 1882, please, same date ?
. (Reading.) “ Paterson city taxes on October 15, 1882,
$4,602.73.”

Q. The taxes became payable yearly?

A. Yes, sir.

And you paid them on the same day ?

A. Yes, sir.

mQ There were no other taxes to pay ?

A. No, sir.

Q. In what account did you enter them ?

A. Merchandise.

Q. That is the account you described as the account of
the running of the works?

A. Yes, sir.

Q. Now, you were asked in regard to the insurance; look
at the date of March 15, 1882 ?

A. (Reading.) “ March 15, 1882, Saddler, Bostwick &
Martin, $1,053.80.”

Q. And were they insurance brokers ?

A. Insurance agents.

Q. Now, look at the date of June 15, same year?

A. (Reading.) “ Saddler, Bostwick & Martin, $458.68.”

>
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Q. Now, look at the date of September 8th, same year.

A. (Reading.) *“ September 8th, Saddler, Bostwick &
Martin, $807.75.”

Q. In what book are those entries made ?

A. Cash book.

Q. And the date of the payment is entered ?

A. Yes, sir.

Q. And the person to whom the payment was made ?
A. Yes, sir.

Q. And what the payment was for ?

A. No, sir.

Q. The amount of it?

A. Yes, sir.

Q. To what account is that posted in the ledger?

By Mr. Emery:
Q. You say there is no entry of what it is for?
A. Well, the invoice book will show that, sir.

Further di/rect:

Q. Now, in what account in the ledger is the payment
of insurance premiums carried ?

A. Merchandise.

Q. The same account of the running of the works?

A. Yes, sir.

Q. Now, where old machinery is entirely worn out and
unfit for any other purpose, in 1882, what was done with it?

A. If it was no earthly use we threw it in the scrap, orif
we could sell it we sold it.

Q. If itwasno use for your business purposes you sold
it?
Yes, sir.
Take the case of anold planer for instance ?
Yes, sir.
Did you sell any such?
Yes, sir.

Q. Where they were sold, in what book was the entry of
the price received made ?

>0 >0>
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A. Cash hook.
Q. To what accountjn the ledger was it passed or credited

A. Machinery account.

Q. That was the account on page 4 of the ledger, was it ?

A. Yes, sir.

Q. And that represented what; what does the machinery
account represent?

A. The machinery in the shop at its value as taken at the
commencement—at January 1st, 1875.

Q. Yes?

A. And the balance of the account it is supposed to be.

Q. Then the machinery account is opened on the first of
July with the entry of $160,000, that is the way that account
is opened ?

A. Yes, sir; as was agreed in the settlement between the
creditors.

Q. That is what you took the machinery to be ?

A. Yes, sir.

Q. And that is the start of this account?

A. Yes, sir.

Q. Now the entries on the debit side after that are
what?

A. Merchandise bought.

Q. When you bought new machinery it was charged to
this machinery account ?

A. Yes, sir.

Q. Now, where you sold old machinery, like an old
planer, or anything of that sort, for cash, where was that
put ?

Qn the credit side.

And those are the entries that appear here by cash ?
Yes, sir.

$925. $295 ?

Yes, sir.

. Now what is this entry of $8,550, on page 203 of tho
journal ?

A. Merchandise to depreciation account.

orPO>OP
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Yes.
Balance of account.
Balance of what account ?
Balance of depreciation account.
. What is the first entry in regard to that; what is the
opening of that depreciation account ?
A. What is the page, please ?
Q. 203.
A. “ Dr. To merchandise account, amount paid for new
machinery, $8,550 7’
Q. And that is the amount paid for new machinery ?
A. Yes, sir.
Q. That appears in what account ?
A. The depreciation account to machinery debit, and de-
preciation account to machinery credit.
Q. Now, page 237, what entries do you find there ?
A. Machinery account is debited and merchandise
credited.
Q. That is what page ?
237 of the journal.
What is it ?
$8,450.50.
What is that ?
Machinery bought.
New machinery ?
Yes, sir.
What else?
That is all.
Is there any further entry there ?
. Depreciation account.
What is it ?
“ Depreciation account to merchandise account by
new machinery from January 1st, 1882, to December 3ist,
1882, $9,530.50.”
Q. Is there any other entry there ?
A. Depreciation account to sundries.
Q. What is that ?

0»0>0
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A. Depreciation account to sundries. That is all there is
in relation to machinery on that page.

Q. Take the next page?

A. * Depreciation account Dr. to machinery account, 20
per cent, depreciation on machinery from July 1st, 1875 to
January 1, 1883, $32,000.”

Q. What is the balance of that entry to depreciation ac-
count?

A. Building account.

Q. What is that ?

A. 20 per cent, depreciation on building from July 1st,
1875 to January 1,1883.

Q. Amounting to how much ?

A. $22,000; making the total $54,000.

Q, That appears, you say, on page 237 of the journal ?

A. Yes, sir.

Q. And is posted to what page of the ledger ?

A. Depreciation account, page 5 and machinery account
page 5, and building account, page 5.

Now, how was the building account started ?

The same ,way as the machinery account.

With what amount ?

$110,000.

On what date ?

July 1st, 1875.

And after this charge the balance of this account was
how much ?

A. $88,000.

Q. That's all.

OPOPOPO

Cross-examination by Mr. Emery :

Q. Now, Mr. Evans, you have referred to an account
here as the depreciation account; will you just show us
that account on the ledger ?

A. Here it is. (Pointing to book.)

JBy the Court:
Q. On page 5?
A. Page 5.
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Further cross:
Q. "When was the first entry made in that account?
A. 1881, December 31.
Q. What does that represent ?
A. Represents the amount of machinery that was put irt
to replace the old machinery.
And anything else?
And one item of 20 per cent, of depreciation.
In what does that appear ?
Here. (Pointing to book.)
$54,000 ?
Yes, sir.
Entered on December 31, 1882 ?
Yes, sir.
From the journal ?
Yes, sir.
Page 2377
Yes, sSir.
Just turn to that, please; was that entry made at that

OPOPOPOPOPO>0

time?

Yes, sir.

By whom?

By me.

By whose direction ?

The president and board of directors, | presume.
You presume; do you know that anybody but the
president gave you that direction ?

A. | do not.

Q. Did Mr. Grant give you the direction to charge in
that $54,000 ?

A. Yes, sir.

Q. What effect Would that entry have on the balance
sheet of the company to be made up to that day in refer-
ence to the profits of the company ?

A. It will decrease profit and loss that much more.

Q. Will you turn to your minutes and see whether there
was any direction of the board of directors to make that
charge against profit and loss ?

OPO>OP
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A. | do not recollect.

Q. You do not recollect of any ?

A. No, sir.

Q. Do you recollect that that item was submitted at any
meeting of the board of directors?

A. | do not. But that is the depreciation from 1875 to
1883—eight years.

Q. It is acharge directed to be made by the president
and you made it at his direction ?

A. Yes, sir. That is in addition to what had been paid

what expenses had been paid for keeping up the works.

Q. Which have been entered regularly as they have been
made in the merchandise account?

A. Yes, sir. There has nothing been kept up only what
was actually necessary.

Q. And what has been keptyou have charged for inyour
accounts ?

A. Yes, sir.

Q. Did | understand you, Mr. Evans, that items of de-
preciation in the machinery account are arrived at by charg-
ing the machinery account with the amount you paid for
new machinery ?

A. Yes, sir.

Q. That is, if you buy a new machine you charge so mucli
as depreciation ?

A. If we replace an old machine with anew one we charge
machinery with it, and that is depreciation. The concernis
no better off.

Q. You charge the machinery account with the amount
you pay for the new machine ?

A. Yes, sir, and balance with the depreciation, which
would make the same amount prior to the putting in of the
new tool.

Q. You did not keep aconstruction account in that name,
I suppose ?

A. No, sir.

Q You kept a building account and a machinery ac-
count ?
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A. Yes, sir. We constructed very little in the way of
tools.

Q. Well, I mean in reference to the manner of keeping
the account; you kept two accounts, building and machinery
account ?

A. Yes, sir.

Q. Turning to your balance sheet of December 3d, 1882,
you stated that the amount there due sundry parties
$123,413.27, that that included the amount of wages due
in January, and merchandise due on the 15th of January,
and also on the 15th of February, and also on the 15th of
March. Now, before these payments were made wasn't
other cash received by the company than this which is
mentioned in the balance sheet of December 31, 1882 ?

A. The cash book will show.

Q. Well, look at your cash book if you cannot state from
memory. You seem then to have had on hand the amount
which is shown there. Now, the first payment was made on
the 6th of January, $15,000. What additional amount of
cash had you received by that time ?

A. On the 2d of January we received $7,600.

Q. Goon.

A. On the 5th, . - - $857 00
On the same day, . . . 750 00
On the same day, . - e 20,570 00
On the same day, . - - 87

Q. That is up to the fifth?

A. Yes, sir.

Q. How much did you receive on the sixth ?

A. None.

Q. Thatis on the fifth—how much was that from the sec-

ond to the fifth altogether ?
A. About $29,500.
Q. And the next payment was on the 15th ?
A. Yes, sir.
Q. Have you given me all the amounts you received up
to that date ?
A. Yes, sir; that is all up to the 15th, sir.
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<3 And how much was that ?

A. That is the amount I named.

<Q Up to the 15th?

A. Yes, sir.

Q. Now go on for the month of January ?
A. The 16th, we received from P. Suydam

Grant, s $45,000
Prom another p a rty , i, 57
Prom another, - - - - - - 39
Prom anotherp a rty | oo, 20,000
Prom another party, - - - - - 11,439
And from the St. Louis & Iron Mount. Co., - 347

About $77,000 all told.

Q. That is in the month of January ?

A. Yes, sir; that is $77,000, from the 15th.

Q. And you had received $49,000, I think you said be-
fore that ?

A. Yes, sir; but other wages were due after the 15th.
There were wages due two weeks after the 6th, which would
bring it on the 20th. On the 20th we had another amount
of wages due of $16,779.24.

Q. How much did you receive from thefirst of February
to the fifteenth of February ?

A. Up to the 15th of February we received in the neigh-
borhood of $27,500.

And from that time to the end of February ?

W e received about $98,000.

Additional?

Yes, sir.

From February to the 15th of March— 1 mean between
the 1st and the 15th of March; what did you receive ?

A. $160,000.

Q. You can make out, | suppose, the amount that has
been paid from July 1st, 1875, for taxes on this property;
can you not? -

A. Yes, sir.

Q. You can also make out the amount that has been paid
for insurance since 1875 ?

o>PO>0
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A. Yes, sir.

Q. And you can also make out, by going through the
books, a statement of the amount that has been paid for the.
maintenance of the works since July, 1875?

A. Approximately; I would not say that it would be
exactly accurate, but | could get at it very closely.

Q. That would require you to go through several of the
books ?

A. "Well, we used to buy a few planks or pieces of lumber
so as to maintain the floors and that kind of small items.
That is all we have been doing—just patching up where it
was actually necessary. It was intended that we should
bring the buildings back in the condition in which they
were, and that is the reason this $54,000 was put there; but
owing to the press of business we have been unable to do
so. We expected to do it this year.

Q. Well, that has been the talk between you and Mr.
Grant ?

A. Yes, sir; and that is the reason for that.

Q. Were the creditors consulted about that?

A. | presume so.

Q. Do you know ?

A. Hot of my own knowledge ; these meetings were held
in Hew York, sometimes when | wasn't there.

Q. Turn to the Massachusetts Rolling Stock Co. account?

A. Yes, sir; page 175.

Q. The Massachusetts Rolling Stock Co. is charged with
a balance of $48,000 on the first of January, 1883; simply
a balance on the account. How what did you have repre-
senting that'debt?

Just as the books show there.

Anything else ?

That is all, sir.

Did you have bonds ?

It says so there—$52,000.

Ho; that is after that amount—in October 30, 1882;.
you have got the $52,000 on some bonds ?

ororo0>
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A. Those were the bonds of the Toledo, Cincinnati and
St. Lonis Railroad.

Q. And then there was $48,000 still due ?

A. Yes, sir; that left the balance of $48,000 still due as
represented on the balance sheet.

Q. And this is after crediting the whole amount of that
as cash?

A. No, sir; as bonds in the opening of the bond account.

Q. Have you abond account on the book ?

A. Yes, sir.

Q. Just turn to that, please?

A. Here itis. (Producing same to counsel).

Q."' It is not entered as a special bond account, but it is for
these particular bonds ?

A. Yes, sir; Toledo, Cincinnati and St. Louis Railroad
bond account.

Q. Then you mean that special bond account; | thought
you meant a general bond account ?

A. No, sir; the account is to each special bond. There
is the Texas and St. Louis Car Trust bond account on the
next page.

Q. On that interest seems to have been paid along ?

A. Yes, sir.

Q. Well, then, the name of those bonds was the Toledo,
Cincinnati and St. Louis Railroad bonds ?

Yes, sir.

And that is the name of the bonds ?
. Yes, sir.

Have you got the bonds?

The counsel has them.

>0 >0 >

By Mr. Forster—Which kind do you want?

By Mr. Emery—The Toledo, Cincinnati and St.
Louis (reading from bond handed him by Mr. Fors-
ter) Toledo, Cincinnati and St. Louis 6 per cent.
Equipment trust bonds, series C.

By the Court—Payable when ?

By Mr. Emery—The 1st day of August, 1888.
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By the Court—Are they payable then ?

By Mr. Emery—That is when they were due.
These bonds are payable to bearer. They are not
registered, but there is a provision for the registry of
the bonds. They are all payable to bearer.

Q. Is this the Massachusetts Rolling Stock Co. stock; |
understood you took these from the Massachusetts Rolling
Stock Co. ?

A. They were the parties through whom the negotiations
were made.

Q. What negotiations ?

A. For the sale of the engines.

Q. For the sale of the engines ?

A. Yes, sir; we sold to them. Our original contract
was with the Massachusetts Rolling Stock Co., but the en-
gines were intended for the Toledo, Cincinnati and St
Louis Railroad Company.

Q. Well, have you these.contracts here?

A. No, sir; there was no written contract, anything
further than the specifications.

Q. Mr. Grant said he thought there were written con-
tracts ?

A. There were written contracts in the case of the Texas
and St. Louis Railroad. Those are the only ones that had
written contracts.

Q. Where are the bonds of the Texas and St. Louis Rail-
road ?

A. Mr. Forster has them.

Q. What are those called—Texas and St. Louis Car Trust
Bonds?

A. Yes, sir.

By Mr. Emery (reading from bond produced by
Mr. Foster)—These are dated—I don’t see any date.
They are series A, 13. | think it is called and are
payable April 1st, 1881.

Q. Were there any others ?
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N o, sir.

Only two that you know of ?

Yes, sir.

How much has the company now of each of these ?
I could not say.

Did you have the custody of them ?

N o, sir.
W ho did ?
Mr. Grant.

So that you cannot tell about them ?

N o answer.

By Mr. Forster— Here is a list of them andyou
will find it there.

By Mr, Emery— He has no knowledge.

By Mr. Forster— No; but | sayif you want to
know you will find it there.

By Mr. Emery— Well, but Mr. Grant was going
to produce the bonds.

By Mr. Forster— He testified as to the amount.

By Mr. Emery— Only what amount was originally

taken.

Has money been borrowed on them ?

Not that | am aware of, sir.

Re-direct examination:

Q. Mr. Evans, you spoke of various receipts; now will

you tell us what your payments were for January and
February, 1883?

A.

was:

For January and February the total amount paid

For merchandise, . . . $125,074 37

N0 617 35
And for wages, . . . . 69,995 62
And for sundries, . . . 4,925 00

Q. Making a total of what ?

A. $200,612.84, or sundries altogether $154,925, and
adding $150,000, making a total of $350,612.84.



Q. These are the total payments ?

A. Yes, sir.

Q. What was the total amount of paymentsin March and
April for merchandise ?

A. For merchandise $120,422.05 and $811.58, and wages
$92,396.90; sundries, including dividend and discount,
$196,851.44.

Q. That included the dividend and the discount ?

A. Yes, sir.

Q. What was the amount of dividend included in
that ?

A. $104,714.23.

Q. That was the dividend paid on the 12 per cent. ?

A. On this resolution that has been read in evidence ?

Q. And the total payments for the two months was
what ?

A. $410,482.01.

Q. And after the dividend and these other payments

had been made what was the cash balance on the 30th of

April ?
A. First of May ?
Q. Yes.

A. $3,479.74.

Q. That is all the company had on hand after paying the
dividend?

A. Yes, sir.

Q. Did the company borrow any money of the Fulton
Bank on the 17th of March to make these payments, in
18837

A. From the Fulton National Bank it borrowed $25,000.

Q. Was that what you spoke of with reference to dis-

counts ?
A. Yes, sir, that is part of that.
Q. Borrowed when ?
A. On the 17th of Marelr.
Q. 18837
A. Yes, sir.
Q. And that was repaid before the 1stof April ?
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and $15,000.

Q. You kept your accounts, as I understand you, every
two months ?

A. Yes, sir.

Q. Now, will you make up a statement of the taxes paid,
also the insurance paid in each year since 1875, and hand it
in to us from the books?

A. Yes, sir.

By Mr. Forster— W e have prepared, as a matter of
convenience, if your honor please, a statement of
what this cash book shows, for your honor's con-
venience. It is rather a difficult thing to ga

through the book, and I have had it summarized.

Q, Did you go over, with me, these books with a view of
summarizing and tabulating what the books show for the
year 1882, from the 1st of January, to the 31st of Decem-
ber ?

A. Yes, sir.

Q. Showing the gross receipts from the works and other
miscellaneous receipts, and expenses of the works, bills pay-
able, interest on money borrowed, amount paid for taxes,
amount paid for insurance, and cash on hand, etc.?

A. Yes, sir.

Q. And the dividend ?

A. Yes, sir.

Q. Just look that over and see if you are able to recog-
nize that as correct ? s

A. That is the summary of the cash book.

Q. Now, as | understand you, the books are here ?

A. Yes, sir.

Q. Which show these figures which are summarized
there ?

A. Yes, sir.

Q. Now, you have spoken in regard to this matter of de-
preciation ; was the amount which was charged that depre-

ciation fair, or not?
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Objected to.

Q. State what you know about that ?

A. The way we come to charge it at all was because we
had run the concern for all we eould get out of it during
the prosperous times and had no time, neither could we
allow any of the buildings to stand still or any of the
machinery when there was a possible chance to make any-
thing, so we run them to the limit of what each would go,
or nearly so, and made all the money that was possible to
make while there was a chance, supposing in the year 1883,
there would be less business and we would have an oppor-
tunity to bring the buildings back to the condition in which
they were to be under the agreement, and the same with
the machinery, and after carefully looking over the matter
we concluded that it would require of us nothing less than
that amount to put them in shape to run and do busi-
ness, and compete with other parties in the same line of
business, and unless that amount was spent or even more
than that, it would be useless for us to attempt to compete

with other people in that business.

Objected to.

By the Court— W ould the president or secretary
or any other officer of the company have a right
upon his own judgment, no matter how fair or sound
that judgment, to make this charge without the judg-

V- ment of the board of directors ?

By Mr. Forster— The reply is : first, that this is a
mere matter of book entry. The company parted
with nothing. They had just as much money in
hand after it was made as before, and my view in
regard to the matter is that so far as this question of
agreement is concerned the matter is immaterial for
this reason. Is it supposable for one minute— sup-
pose Mr. Grant, who is quite as much interested as
M r. Park, in having a dividend and getting as much

money as he can out of the concern, suppose he had
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seen fit to say: “ Well, bricks have gone up, iron
has gone up, and everything else, we will mark up
the company $300,000, and that makes our profit
and loss account show 600 and odd thousand
-dollars, and having marked it up and showing that
amount and inasmuch as we can only show $300,000
in money how are we going to divide it, when we
haven’'t got the money ? Why, we will issue our
obligations and borrow the money in the street to
pay it. That would not be carrying out the agree-
ment, but what this gentleman did, as | understand, in
regard to the matter of depreciation, is precisely
what Mr. Evans did in the matter of the inventory.

This company has certain assets and the inventory
shows it by the items of this and that character, steel
and iron ; they put them down each year, as the in-
ventory shows, apparently at what they supposed
their value was for the purposes of the business, and
they could go on at that value quite safely for a
number of years ; but these buildings had stood there
and this machinery had stood there, fixed, at a fixed
sum— $110,000, and $160,000 from April 1st, to
July, 1875, and when there came to be a"hole in the
floor they merely put down a plank to repair it— (in-
terrupted.)

By the Court— You say as a matter of book-keep-
ing. My question is, take it to be clear, as a matter
of book-keeping, that these entries are right, had the
president and secretary any rightto change that ac-

oount without the action of the directors ?

By Mr. Forster— | beg your pardon for not answer-
ing your question directly. | do not know that they
had; | haven’'t examined that question because as |

understand it, this was done with the action of the
edirectors. I understand it was done in this way;
that it was talked over and a statement showing how
it should be done was presented to the directors and

was accepted by them. And we have Mr. Prosser
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here with a view to showing, as | understand, and as
Mr. Grant has already said, that this was not a mere
arrangement between the president and secretary,
but was accepted by the directors.

By the Court— Proceed then; your question was
objected to; my question was put to you in conse-
quence of the objection.

By Mr. Emery— | do not care to go into any ar-
gument now, | will make the objection and it can
come up before the Court on the hearing.

By Mr. Forster— W e now offer for the inspection
of counsel all the bonds and securities mentioned
by Mr. Grant at the last hearing with the schedule
of description and numbers, which we also offer for
identification, schedule marked January 2, 1884, de-
fendant.

(Mr. Forster then asked that the present witness
might stand aside in order that a messenger from
New York who had brought the bonds to court for
the purpose of allowing inspection of them by plain-
tiff's counsel, might be examined and return to New
York, as it was not safe for him to have in his pos-

session so largean amount of valuable property).

Franklin 1. Smith, a witness called on behalf of
the defendant, being sworn according to law, testified as fol-

lows :

Direct examination by Mr. Forster:

By Mr. Forster— W e produce in court $42,000 of
the bonds of the Texas and St. Louis Railroad Co. Car
Trust certificates at six per Cent, cCOupons collateral, as
shown on the paper marked “ Listof bonds, exhibitof
this day for the defendant,” beginning with the bonds
which are marked thereon. The principal is due
April 1st, 1884; one of which bonds, being the bond

marked “ series No. A 13, 73,” we propose to retain
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as a sample of the others. W e also produce $52,-
000 of the bonds of the Toledo, Cincinnati and St.
Louis Railroad Company, 6 per cent. Equipment
Trust bonds as shown on the same exhibit, one of
which, being the bond marked *“ series C, No. 2,T
we propose to retain in the same way ; also $72,000
worth of the six per cent. Equipment Trust bonds of
a thousand dollar seach of the Cincinnati Northern
railway, due May lst, 1884, one of which, being
“ series No. F. 5,” we propose to retain in the same

way as a sample.

Q. Now the remaining bonds except the one sample bond
which we have had in court since morning, from whom did
you receive these?

A. Mr. Grant.

W hen ?
This morning.

W ith what direction?

>0 » O

To bring them here, show them to you, have you ex-
amine them and return them to him as quickly as possible,
so that I can get back to New York with so large an

amount of securities as soon as | can.

Cross-examination by Mr. Emery :

Q. In whose employ are you ?

A. In the employ of Grant Co.

Q. Were these bonds produced from the Grant Locomo-
tive works or Mr. Grant ?

A. All I know is Mr. Grant gave them to me; | don't
know who they belong to; I am just acting as a messenger.

Q. You are amessenger from Mr. Grant to produce them
here ?

A. Yes, sir.

By Mr. Forster— There is no objection, is there, to
his taking them back except the ones we will keep

as samples?
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By Mr. Emery— No; | would prefer he would
take them back.

By Mr. Forster— Do you want to ask Mr. Evans
any more questions ?

By Mr. Emery— Yes, sir.

William Evans recalled for further cross-examination.

By Mr. Emery:
Q. Will you please turn to your cash book for March,

the month in which the dividend was paid— (interrupted).

By Mr. Forster— One moment; | want to ask Mr.
Evans a question which | omitted.

By Mr. Emery— Very well.

Re-direct examination:

Q. This entry you made in regard to this depreciation
account or these entries in regard to the machinery; did it
increase or diminish the value of the property in any re-
spect?

A. No, sir.

Q. Did it increase or diminish the amount of assets the
company had?

A. No, sir.

Q. Or the amount of money that they had available for
dividend ?

A. No, sir.

Q. It was a mere book entry ?

A. Yes, sir.

Q. And could be corrected at any time?

A. Yes, sir.

Q. And if it was corrected would it change the assets
that they had on hand ?

A. No, sir, in no way.

Q. That's all?

Further cross:
Q. The effect of the charge would be to decrease the

amount of profit and loss, would it not ?



A. Yes, sir.
Q What was the total amount of payments you men-
tioned as being made for discounts ?
A. | said $558.38 and $10.83.
W as that all ?

Yes, sir.

Q
A
Q. Then I misunderstood you ?
A. Which will be $568, $569.
Q. You spoke just now of 196 odd thousand dollars?
A .-Yes, sir.

Q. Please give the details going to make up that item ?

A. $104,714 of it is dividends paid and $50,000 paid for
Texas and St. Louis Car Trust Bonds to Kohn, Loeb & Co.

Q. You paid that for these bonds ?

A. Yes, sir.

Q. What else ?

A. $25,000 paid to the Fulton jNational Bank for bor-
rowed money, and we paid P. S. Grant $10,000. That
makes the total amount.

Q. Did you then buy these bonds of Kohn, Loeb & Co. ?

A. We were to take the bonds of Kohn, Loeb & Co.,
who were the bankers through which that business was
done. The arrangement was that we were to take $50,000
in these bonds, and the money was received through our
company to buy the bonds, thatis, the money passed through
the Grant Locomotive W orks .office.

Q. I do not know as | understand that. The Grant Lo-
comotive Company you say paid Kohn & Loeb $50,000 for
these bonds ?

A. Yes, sir, but they received it from Post, Martin &
Co., and carried it to Kohn, Loeb & Co., andgot the bonds.
Post, Martin & Company got up the Car Trust, and their
agreement with the Grant Locomotive Works was that we
should take $50,000 in bonds and the balance in cash, and
the cash to buy these bonds with came through Post, Mar-
tin & Co.

Q. Then you received $50,000 from Post, Martin &

Company ?
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A. Yes, sir.

Q. "When did you receive that?

A. | don’'t know, sir. It came from the Texas & St.
Louis road.

Q. You paid cash for the bonds?

A. Yes, sir.

Q. State how you received that cash ?

A. We received on March 3d $19,000, and on March
19th $9,000, and on— (interrupted).

By the Court:

Q. | thought these bonds were taken in payment of loco-
motives?
A. They were, sir; they were. It is all straight enough.

Further cross:

Q. Proceed.

A. And on the 26th day of December, 1882, we got $50,-
000.

Q. From whom?

A. We credited it to the Texas and St. Louis Railroad
Company as coming from them.

Q. But here is my point, Mr. Evans. You paid in cash
to Kohn, Loeb & Co., $50,000 for these bonds?

A. Yes, sir.

Q. Of the cash of your company ?

A. No, sir. Well, it might in one sense be called the
cash of the company, but that was our agreement and the
way in which the locomotives were sold.

Q. Butis not your cash account entered with the receipt
and disbursement of that cash ?

A. Yes, sir.

Q. Then if you entered that you paid Kohn, Loeb &
Company $50,000, wasn't that a payment of cash?

A. Yes, sir.

Q. How was it paid ; by check ?

A. | presume so.

Q. Now you paid out $50,000 of money of this company
which you had, by its check?
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A. Yes, sir.

Q. Now, will you show me where you received the $50-
0007

A. Here is one item of $50,000. December 26, Texas
and St. Louis Railroad, $50,000. It may have been that
$50,000 turned right over.

Q. Do you know about that?

A. No, sir.

Q. Wasn't there some other besides that payment?

A. Yes, sir; I named three or four payments just now,

Q. How many more purchases did this company make of
that kind of Kohn, Loeb & Company ?

A. They didn't make any more. They didn’'t make that
purchase, but that was their agreement when the locomo-
tives were sold that we were to take $50,000 worth of
bonds, and they Were bought as part of the agreement-

Q. Then what is the reason for this entry?

A. As | tried to explain to you, Post, Martin & Co-
here the parties who got up the car trust, and the parties to
whom we sold the locomotives, with the understanding that
$50,000 of that amount was to be paid for in bonds, and
Kohn, Loeb & Company were the bankers of the road, and
they held all the bonds, and through Post, Martin & Co.y
and through Kohn & Loeb, we received the bonds. W e
may have received the money from Post, Martin & Co. and
paid it to Kohn, Loeb & Co., because the bonds might not
have been ready, or we gave the road credit for the money,
and when we took the bonds we charged them.

Q. 1 ou say that Post, Martin & Co. paid you ?

A. They paid along as fast as we could get out bills.

Q. More than $50,0007

A. Yes, sir, the books will show that.

Q. How much was the, whole amount of bonds you were
to receive from the Texas and St. Louis Railroad ?

A. | think it was $50,000.

Q. What other transaction did you have than that with
Post, Martin & Co., in reference to that?
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A. They were the parties who got up the car trust com-
pany, as | said.

Q. But this one receipt of $50,000 is the amount that
you paid to Kohn, Loeb & Co.; what are the other re-
ceipts ?

A. The ledger will show all that there is there.

By the Court:

Q. Let me see whether | exactly understand. Your bar-
gain for the sale of these locomotives was made with
whom %

A. Indirectly with the Texas and St. Louis Railroad
Company.

Q. Ho; I want to know who it was made with directly?

A. The money was to go through the Car Trust, and that
was raised by Post, Martin & Co., and Kohn, Loeb & Co.
raised money for the Car Trust.

Q. Well, your bargain was made with Post, Martin &
Co. ? :

A. The bargain was originally made with the president
of the Texas and St. Louis Railroad Company as to the
prices for the locomotives, aud the next thing was the
payment, and the payment was made through Post, Martin

Co., and through Kohn & Loeb, they being the bankers
and the ones who raised the money.

Q. You agreed to take in payment of these locomotives
bonds of this corporation %

A. Yes, sir; $50,000 worth*.

Q. And they were in the custody of Kohn, Loeb & Co.?

A. Yes, sir.

Q. How, in order to get them from Kohn, Loeb & Co.,
you had to put down the money ?

A. Oh; we got our first money from Post, Martin & Co.
in order for the railroad company to have their bills re-
ceipted, and then we carried that money to Kohn, Loeb &
Co. and took the bonds we had agreed to take.

Q. So that Post, Martin & Co. furnished the $50,000
which you paid to Kohn, Loeb & Co. for the bonds *
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A. Yes, sir.

Further erosa:

Q. When did Post, Martin & Co. furnish it?
On the several days when they were credited.
W hen ?
$50,000 December 26th.

Now, did they furnish any more ?

>0 >0 >

The ledger will show it all.

Q. You were to pay $50,000. Now why didn't they
furnish you with more than $50,000 at that time ?

A. That is all there was due at that time.

Q. Well, you say you received it from Post, Martin &
Co.; what entry shows it in your books?

A. An entry to the Texas & St. Louis Railroad.

Q. What date?

A. December 26.

18827

A. Yes, sir.

«Q. Was that $50,000 in cash ?

A. Yes, sir.

Q. How long did you hold that?

A. We didn't hold it specially. We put it right in the
business. It was received on the 26th and credited on the
26th and used in the business.

Q. Then you paid for the bonds when ?

A. We paid for the bonds on March 8.

Q. What were these other payments made to you by
Post, Martin & Co. which you referred to a little while
ago ?

A. Payments on account of locomotives supplied to the
Texas and St. Louis Railroad Company.

Q. This same $50,000 ?

A. No, sir; the account was a good deal more than
$50,000.

Q. | thought you said $50,0007?

A. That was the amount of the bonds we were to take

and the balance was to be paid us in cash.
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Just turn to the account and see how much it wast
W e sold them $444,412.81.

From when ?

We commenced dealing with them in 1880.

And that is the total amount of the account?

>0 » 0 » O

N o, sir; the total amount of the account from July
1st, 1882, to December 1st, 1882, was $444,412.81 less
$76,256.81 of the balance due between May 1st, 1881, and
June 10th, 1882.

Q. You spoke of a contract with the Texas and St.
Louis Company ?

A. Yes, sir.

Q. Where did you get the detail of that contract?

A. Al the contract we have is a specification for the-
locomotives with the price ; that is all— the price ascharged-
in the books.

Q. Was there no correspondence or letters showing the-
terms?

A. Not that | am aware of.

Q. Mr. Grant has them if there are any ?

A. | believe they arein Paterson ; they are something we
never look at after the engine is delivered and charged.

Q. But you file them ?

A. Yes, sir; we have got them.

Q. You said you would make out a statement of the taxes
and insurance from July, 1875; can you also make out a
statement of the amount paid for the maintenance of the
property since that time ?

A. Well, I can come pretty close to it. I don’'t say that
I can give you that accurately, because there would be a
plank here and a plank there, and | possibly would not have
it all in detail.

Q. Well, you can give it to us approximately ?

A. Yes, sir; but there has been as little as possible done
in the last four years with the exception of making general
repairs.

Q. That's all.
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Thomas PI’OSSQF, a witness called on behalf of the
aforesaid defendant, being duly sworn according to law,

testified as follow s:

Direct examination by Mr. Forster ;

Q. What is your business ?

A. | am a merchant in railway’ material.

Q. What are your relations with the Grant Locomotive
Works ?

A. The old concern was a debtor of ours.

Q. To what amount ?

A. About $75,000; I think it is.

Q. Are you the Thomas Prosser who was named or nom -
inated by the general creditors as one of the three who were
put in a board of five under the 8th article of agreement
that was made between the company and the creditors in
July, 1875 ?

A. Yes, sir.

Q. And have you continued a director from that time to
the present?

A. Yes, sir.

Q. Have you continued interested in the company to the
same extent ?

A. Yes, sir.

Q. And have parted with none of your stock ?
A. Ho, sir.

Q. Assigned to you as creditor ?

A. Hossir.

Q. How, Mr. Prosser, in regard to this matter of depre-
ciation that has been spoken of ; tell us what you know
about that ?

A. I remember it was talked over.at the time the figures
were submitted, and | believe we thought it right that the
charge should be made. I didn’'t see that it affected any-
thing whether it was made or not. It didn'tmake adollar’s
wbrth more money or property or less.

Q. How was it talked over and where was it talked over ?

A. Mr. Grant’'s office.
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Q. Who were present?

A. Mr. Grant, and | presume the other directors.

Q. At a meeting of the board ?

A. | don't know whether it was a meeting of the board
or not; I don't remember.

Q. But the directors were present?

A. Yes sir; and whenthe statement was submitted there
was undoubtedly a meeting of the board.

Q. A statement showing the exact figures ?

A. Yes, sir.

Q. And you think the matter had been talked over be-
fore ?

A. Yes, sir; | think so.

Q. Were there meetings of you directors who repre-
sented the interests of the creditors under this agreement,
and Mr. Grant, in addition to the formal and called meet-
ings of the board, for the discussion of the affairs of the
company ?

A. Yes, sir; sometimes Mr. Grant asked me to callin
and discuss matters informally and sometimes' the other
directors would be there, sometimes not, and sometimes he
saw us separately as suited our convenience.

Q. And at these informal meetings was the business and
interests of the company talked over aside from the regu-
lar meetings of the company, at which the formal action of
the board was had ?

A. Yes, sir.

Q. Now, were you present at the meeting when this
dividend was declared ?

A. Yes.

Q. Why didn't you divide any more ?

A. We thought that would take all there was to divide
so as to leave enough to run the place.

Q. Why didn’'t you divide up these obligations ; all the
car trust certificates, and these bonds that you had for loco-
motives which represented these amounts exhibited in the

balance sheet; the Massachusetts Bolling Stock Co. and
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the Toledo, Cincinnati & St. Louis Railroad and the Texas

St. Louis ?

A. Divide the bonds themselves, do you mean ? *

Q. Yes.

A. We never entertained that question.

Q. Why didn't you sell the bonds and divide the pro-
ceeds ?

A. | understand from Mr. Grant that they were not
salable at that time; that he made some efforts to try to do
it and could not do anything with them except at a sacri-
fice which he didn't think, and we didn’'t think, was war-
ranted.

Q. How does the amount which you say you are a credi-
tor for of this company compare with the amount due to
any other creditor ?

A. | believe we have the honor of being the largest one,
and | think Park Bros, are next.

Q. And your associate Mr. Pierson ?

A. | don't remember what his amount was; Mr. Evans
can probably tell you. It was a considerable amount.

Q. And you, as | understand, have continued one of the
trustees all the time from the commencement of this agree-
ment, and are still?

A. Yes, sir.

Have you attended all the meetings ?
Yes, sir.

And acted for the interests of the creditors ?

That was the only interest you had, as | understand

N

Q
A
Q
A. Yes, sir.
Q
u
A

Yes, sir.
Q. You were not one of the original stockholders of this
company at all?
A. Ho, sir.
Q. And the interest you had was your own interest as a
creditor to the extent of $75,000?
A. Yes, sir.

Q. Holding this stock as security under the agreement?
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A . Yes, sir.

Q. Did you consider the action of the board with regard
to the dividend and with regard to this depression, as for
the interests of the company and for your interests ?

A. | did.

Q. Now, do you recollect the correspondence with Park
Bros. & Co. after the declaration of this dividend which ap-
pears by the company’s minutes to have been submitted to
the board ?

A. Yes; | was shown several letters from them and to
them.

Q. You were present at the meeting of the 12th of Feb-
ruary, 1883, when the dividend was declared?

A. | don't remember as to the date, but | was present
when it was so declared, whatever it does say there.

Q. And at the meeting held on the 13th of March when
there were present, yourself, Messrs. Grant, Prosser, the
president presented Park Bros. .correspondence, etc. (Coun-
sel here read the entry from the minute book). Do you re-
member that meeting ?

A. Yes, sir.

Q. You can state whether there was considerable discus-

sion on the subject ?
Complainants’ counsel objected.

By Mr. Williamson— W e offer to show what took
place at that meeting outside of the minutes, by the
testimony of this witness.

By the Court— You have no right to have the
witness state what occurred at that meeting, except
what is recorded in the book of minutes. The talk
between the directors, which led to the adoption of
the resolution, or to the action there recorded, is in-
competent.

By Mr. Williamson— Well, we offer to prove the
fact that before the board of directors met the mat-
ter was fully discussed and decided.

By the Court— I overrule your offer.
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By Mr. Williamson— Your Honor will allow us an
exception.

By the Court— Certainly, your objection appears.

Q. Have you any interest whatever in this company, ex-
cept your interest as a creditor under this agreement?
A. Ho, sir.

Cross-examination by Mr. Emery :

Q. Did you attend the last stockholders’ meetingin 1882,
the first part of the year, or only the directors’ meet-
ing ?

A. Only the directors’ meeting.

Q. Did you ever attend a stockholders’ meeting ?

A. 1 think not.

Q. Did you ever get notice of when the stockholders?
meeting was to be held. I mean the meeting of all you
gentlemen who were creditors under the agreement ?

A. Ho, sir, I think not.

Q. Did you ever know thatMr. Wallace had resigned?

A. Yes, sir.

Q. That was indicated, | suppose, to the meeting of the
board or to the directors, in some way ?

A. Yes, sir.

Q. Well, do you know that in 1882 there was nobody
elected to his place, and that there were only two of you
gentlemen creditors under the agreement?

A. Yes, sir.

Q. Do you know why no steps were taken to appoint
another creditor ?

A. Because we could not find anybody who wanted to
serve.

Q. Did you ever speak to the next largest creditor to
yourself— Park Bros.— about it ?

A. Ho, sir.

Q. Haven't you understood that they wanted to be repre-
sented there ?

A. Latterly | have understood so.

Q. When did you understand that ?
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A. | guess it was quite recently.

Q. Well, before— (interrupted).

A. About the time of the commencement of this
suit.

Q. He has not made any application since the commence-
ment of the proceedings ?

A. There was none at the time | speak of and none of
them were living in Hew York at the time of the
vacancy ?

Q. Do some mfembers of his family live near Hew York
in Hew Jersey.

A. | don't know it.

Q. You don’'t know then why no other member of the
family were elected in order to have three directors ?

A. Ho, sir.

Q. Don’'t you know there was some question raised by
Park Bros. & Co. in reference to the manner of keeping the
account of the profits %

A. | knew, of course, when this correspondence came
up.

Q. You say you didn’'t think that the charge of $50,000
off against the real estate, made any difference. Do you
recollect how much anybody talked with you about charg-
ing off that amount ?

A. It was discussed between Mr. Grant, and | presume
Mr. Pierson, and myself.

W hereabouts ?
In the office.

W hat office; in Hew York ?

> O >» O

Mr. Grant's office.

Q. What did he tell you he had charged off— how
much? \

A. Well, as | understood it, the amount was $50,000,
whatever it is on the statement,

Q. Had your attention been called to the agreement
at the time the talk of charging off this amount oc-

curred ?
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A. I don't know as we considered the agreement at all
particularly.

Q. You never considered that; that didn't occur to you
at the time ?

A. | don't know as it did. ~

Q. Do you say now the charging off $50,000 to the de-
pression of real estate makes no difference in the account

rendered under the agreement ?

By the Court— It is proper | should call your at-
tention to the fact, and | suppose you are opening
the door now which you asked me to close against
the defendants.

By Mr. Emery— Well, he said these talks were at
the meetings— these talks about charging off, and
there is no record in the minutes of any charging
off.

By the Court— He speaks now of what occurred
at the meeting between Mr. Grant, Mr. Pierson and
himself ; he says they were present, and as | remem-
ber the minutes at which this action was taken, the
board consisted of Mr. Grant, Mr. Prosser and Mr.
Pierson.

By Mr. Emery— But that was in reference to the
dividend. I am asking now about the charging off
to the real estate, and that does not appear in the
minutes at all.

By the witness— W e simply accepted the state-
ment as rendered.

By the Court— I understand his testimony to be
that at a meeting of the board this subject was dis-
cussed.

By Mr. Emery— My recollection was that he said
that it was at an informal meeting of which there
was no record.

By the Court— Yerv well; proceed then.

By Mr. Williamson— W e object to this evidence

on the ground that the court has already determined
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that we could not prove what was said by the direc-
tors at their meetings.

By the Court— Mr. Emery is referring to a mat-
ter now that does not appear on the minutes at all,
but which you have proved as | understand.

By Mr. Emery— Yery well, then, I move to strike
out all that evidence of what passed at the informal
meeting and which now appears on the record.

By the Court— Proceed.

Q. When Mr. Grant spoke to you in New York about
this charging off of $54,000, did you have the books of the
company there so as to see whatthe amount originally stood
at?

A. No, sir; the books were not there. W e had the old
statement.

Q. Well, now, do you say now thatunder that agreement
a charge off of $50,000 to the depreciation of real estate
makes no difference, in your opinion, to the interest of the
creditors under the agreement?

A. | do.

Q. Wouldn't it have the effect to reduce the amount of
net profits under the agreement ?

A. The charge does not affect the value of the property
in any way; it don't take a dollar away or add a dollar.

Q. But suppose the company started with $600,000, and
with an agreement that they should divide all made over
$600,000, after paying out certain expenses, would not then
a charge of $54,000 against the property reduce the amount
of your profits ?

A. Well, if you were going to make settlement at once,
it might, but the only way of our getting our debts paid is
by continuing the business, and the business can’'t be con-
tinued without a large expenditure for machinery and re-
pairs, and it is only a matter of saving money two or three
years, and also having capital to run the business with.

Q. In order to run the business you think it is necessary



to have a working capital in addition to that provided for
by the agreement?

A. There is none provided for by the agreement.

Q. Do you consider thatin order to carry on the business
it is necessary to have a working capital ?

A. Yes, sir.

Q. Do you, in your management of the business, carry it
on with a view to accumulating a working capital ?

A. Yes, sir; certainly.

Q. Although none was provided for by the original
agreement?

A. How could you carry it on withont a capital?

Q. Do you then, in the management of the business,
consideryou had a right to accumulate a working capital in
addition to that provided for by the agreement ?

A. What do you refer to as provided for by the agree-
ment ?

Q. Well, you said none was provided for by the agree-
ment. ,

A. Well, you say there is. What do you refer to— that
in the plan ?

Q. Everything; the whole thing. Well, I only wanted
to know what your idea was of the way you should carry
on the business of this company, and you say you consider
it necessary to accumulate a working capital ?

A. Yes, sir.

Q. And have carried it on with that view since ?

A. Yes, sir.

Q. And you don’'t understand that any working capital
was provided by the agreement itself— that was your under-
standing of it?

A. There was no cash capital that I am aware of.

Q. Well, that was your understanding of it?

A. Yes, sir.

Q. That the agreement provided none, butin carrying on
the business it was necessary to accumulate a working capi-
tal?
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A. In other words a surplus shoilid be retained to carry
on the business.

Q. And in your management of the affairs of the com-
pany that is the object you have had in view ; to accumulate
a surplus for carrying it on ?

A. Ho, sir; my general object had been to get dividends
as fast as we could, but that was impossible without money
to work with to make them.

Q. Without a working capital ?

A. Yes, sir.

Q. That's all.

Re-direct:

Q. I find during this year, 1882, there was paid for in-
terest on the money borrowed to run the works, $7,492.47;
how was that necessary ?

A, Well, I have understood it that when the concern got
short Mr. Grant would loan them inoney ?

Q. And also that they borrowed of the Fulton National
Bank ?

A. Yes, sir; so |l understood by the books.

Q. Did they borrow from any other sources besides Mr
Grant's concern and the Fulton National Bank?

A. | couldn’t say.

Q. You remember those two ?

A. Yes, sir.

Q. And what amounts do you remember that were bor-
rowed at any time?

A. | never examined into that.

Q. You remember the resolution in the minutes in that
regard, don’'t you ?

A. That was some time before the concern got into
making money | some years back; and Mr. Grant agreed
to advance so much money, and since then there has been
no specific mention of it.

Q. Do you remember a meeting held August 19, 1880;
present, Thomas Prosser, William H. Wallace, J. Frederick

Pierson ; on motion resolved to meet the expense of this
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company for money to pay existing debts and a working
capital to carry on the business, the president and secretary
be, and they are hereby authorized to make and issue the
notes of this company to be used in payment of merchan-
dise or discounts, in such an amount as is necessary ?

A. Yes, sir.

Q. You remember that resolution?

A. Yes, sir.

Q. You threegentlemen, representing creditors, were the
only directors present and acting at that time ?

A. Yes, sir.

Q. Was that the way from that time that you raised a
working capital to carry on the business ?

A. Yes, sir; as | understand it. I don't know as there
has been any necessity for it except occasionally; Mr. Evans
can tell rrtore about it than | can.

Q. You acted under that resolution and that was the
manner in which you got your working capital to carry on
the business ?

A. Atthetime we had no money, and Mr. Grant advanced
it, and when it became so that they did have money of its
own, Mr. Grant didn't want to loan anymore, and we pro-
posed to run it by the company’s means.

Q. Did you, in 1883, after the first of January, borrow
any other money besides the $25,000 of the Fulton Na-
tional Bank ?

A. 1 don't know.

Q. You don't remember whether you did or not?

A. | don't know.

Re-cross;
Q. Do you know whether any money has been borrowed
in carrying on the business since that time ?
A. Since 1883 ?
Yes.

Q
A. No; | don't know.
Q. You haven't looked into the affairs of the company

. for the purpose of obtaining that information?
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A. No, sir.

Q. Have you ever seen the books of the company till
they were produced here to-day ?

A. Yes, sir; I have seen them occasionally at the shop.
Q. In Paterson ?
A. Yes, sir.

Q. That’'s all.
William Evans, recalled.

By Mr. Forster:

Q. On the sixth of January, 1882, was there a note of
this company paid?

A. Sixth of January, 1882 ?

Q. Yes.

A. Yes, sir.

Q. And when was that note made and when was it pay-

able ?

A. It was due on December 25, and was paid on January
6th.

Q. What was the amount of it?

A. $70,000.

Q. Was any other paid on January 17th?

A. Yes, sir; $50,000.

Q. When was that due ?

A .

That was due December 31st.

©

But neither of those notes were paid for some weeks
after their maturity ?

A. No, sir; one twelve days and the other seventeen,
days after.

Q. Were there any other notes paid on the 17tli of Feb-
ruary, 18827

A. -Yes, sir; $60,000.

Q. And when were those notes made or when were they
payable ?

A. They were payable on the 17th of Pebruary.

Q. And these notes were paid at maturity ?

A. Yes, sir; three notes of $20,000 each.
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Tulton National Bank in 1883, were other moneys bor-
rowed of this company for carrying on the business ?

A. Yes, sir; whanever it was necessary.

Q. On the 1st of May their cash balance had been re-
duced to the amount of 3,000 odd dollars ?

A. $3,179.74.

Q. Now, from that time, can you say whether they had to
borrow any money ?

A. Yes,sir; on the 16th of May, they borrowed $50,000.

Q. And then two or three weeks after that?

A. And on the 26th of May they borrowed $20,000.

Q. That’s all.

Cross-examination:
Q. You say that $50,000 on the 16th of May, was bor-
rowed ; now, how was it borrowed ?

A. On anote of two months.

Of whom ?
R. S. Grant.
Yes.

Or of the Fulton Bank, | don’t know which.
W hat did you give as a collateral to secure the note?

W e didn’'t give anything that | am aware of.

o >» 0 » O > O

W ho made that loan ?

A. Either the Fulton Bank or R. S. Grant, | don't know
w hich; the books will show.

Q. You can't tell?

A. No, sir; in all probability it was R. S. Grant; they
were the only parties we borrowed money of—R. S. Grant

and the Fulton Bank. They were only temporary loans.

Re-direct:
Q. You said the note was two months?
A. Yes, sir.
Q. Where did the <inpany keep its bank account?
A. The Fulton National Bank.

Q. The same bank you mentioned as the one they bor-

rowed money of ?



A. Yes, sir.

Re-crom
Q. Will you make out; that statement of the ta”es and

insurance aud the amount paid fQt (he Repairs of (he
works ?

A. Tlie amount paid for the repairs of the wpyks will
have to be made at the works, and will take a little while.
I can make out the tax and insurance payments from these
beuka,

Q. | want the whole of the items under the agreement
and will be glad if you will make your items with refer-
ence to the books, so that it can be verified by the books
if necessary ?

A. Yes, sir.

jRe-direct:
Q. Yon will make that statement out, Mr. Evans ?

A. Yes, sir.

By the Court:
Q. | understand that one of the accounts cannot be made

here ?
A. No, sir; these items for the repairs in maintaining

the works are at Paterson.

Bv Mr. Forster— W e offer in evidence this sum-

marized statement of Mr. Evans. X have a copy
* which the other side may have if they like.

By Mr. Emery— Did you make it out?

By Mr. Forster— Mr. Evans and | made it out.

By Mr. Emery— If you say it is correct, we have
no objection to it.

Said statement marked exhibit January 2, 1884,
defendants, No. 2.

By Mr. Forster— W e want to examine Mr. Grant
to make clear what the complainant has asked Mr.
Evans about, in regard to tlie $50,000 paid to Kohn,

Loeb & Co. That is all we desire to ask him and
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we would prefer, if we can, to adjourn now and to
call him on the day that the complainants go on with
their examination ; this being the first business day
. of the year it would be more convenient not to call
him to-day.

Adjourned till Thursday, the 28th day of February, A. D.,
1$84, at the hour of 10 o'clock in the forenoon, at the
Vice (Chancellor's chambers.

Before His Honor, Abraham V. Yan Fleet, V. C.

Transcript of shorthand notes of testimony taken at the
trial of the above stated cause at the chambers of the Yice
Chancellor, Newark, N. J., on Tuesday, the first day of
July, A. D. 18(84.

Appearances, Mr. John R. Emery, for Complainants,
Chancellor Williamson, for Defendants.

Mr. Evans produced the original contracts with the Texas
and St. Louis Railroad Company for the construction of
locomotives, referred to in his previous examination. One
dated January 9th, 1882, for constructing twenty locomo-
tives; and one dated January 9th, 1882, for the construc-
tion of thirteen locomotive. Said contracts offered in evi-
dence and marked Exhibits 1 and 2 respectively, of this
date.

William W. Evans, recalled for further examination.

By Mr. Emery:

Q. You were to make out, Mr. Evans, a statement of the
taxes and insurance paid on the Grant Locomotive Worlds,
from 1875, when the operation under this agreement com-
menced ?

A. Yes, sir.
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Q. Have you taade out such a list with the assistance of
Mr. Lewis?
A. Yes, sir.
Q. (Showing witness a paper). Is this it?
A. Itis; yes, sir. )
i
Said statement of taxes and insurance paid on the
Grant Locomotive Works, offered in evidence by
Mr. Emery, and marked Exhibit 3 of this date, July
1st, 1884.

Q. Have you\ also made out a statement of the expenses
paid for maintenance of the property ?

A. Yes, sir.

Q. Is that it?

A. Yes, sir.

Said paper offered in evidence by Mr. Emery, and
marked Exhibit 4 of t his date

Q. This covers the same interval ?

A. Yes, sir.

Q. These amounts, | understand yon, were taken from
the books and can be verified, if required ?

A. Yes, sir.

Q. Were there any other contracts than these two you
have here produced, that you know of, made previous to
January 1st, 1883?

A. Contract given for what?

Q. For the making of locomotives?

A. There were agreat many contracts.

Q. But these were the only ones which relate to the
items that were included in the amounts outstanding ?

A. Those are the only ones that | know of that hawe
been brought in question.

- Q. For what other railroad did you manufacture locomo-
tives which were not paid for on January 1st, 1883, and the
purchase money of which was included in that item of the
account called * Debts due from sundry parties” ?
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The balance sheet will show it; you have that.

You don't recollect ?

The balance sheet will show that.

Have you got the balance sheet here?

No, sir, | have not. There is no others that there is
anything connected with in the shape of bonds, except the
Toledo, Cincinnati and St. Louis, and the Texas and St.
Louis.

Q. Were all the contracts for the Toledo, Cincinnati and
St. Louis— (interrupted).

A. | don’t as there were ever any contracts made with
them.

Q. | think you said that the only one was the Texas and
St. Louis ?

A. The only one that had anything to do with bonds.
The others were supposed to be cash; and | guess they
were cash.

Q. In your evidence given on the 22d day of December,.
1883, this statement occurs. | will call your attention to it
to see whether there are any contracts with other roads.
You were asked: “What was the amount; was one of
these parties the Massachusetts Rolling Stock Company g
A. Yes, sir. Q. What was the amount of that? A. The
sale of locomotives. Q. For what? A. For bonds. Q.
What sort of bonds? A. Bonds called bonds series ‘C’ of
the Toledo, Cincinnati and St. Louis Railroad.” Now,
was there any written contract for the sale of locomotives-
in that transaction ?

A. No, sir, not that | know of.

Q. If there is any written contract it is not in your
office ?

A. | don't know that | have ever seen any.

Q. You have never seen a written contract for the saleof
locomotives in that transaction ?

A. No, sir; | don’t think that there was one; theirs were:
made in a different way.

>0 >0>»
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By Chancellor 'Williamson :

Q. There was somebody up in the office at Paterson in
behalf of the other party to examine the books, were there
not ?

A. Yes, sir.

Q. Were the books shown ?

A. Yes, sir.

By'Mr. Emery:

Q. You say these were the only contracts for locomo-
tives for which bonds were taken, and which were made in
a different way ?

A. The 'contract for locomotives is generally made to
specify the kind, class and condition of locomotives.

Q. What do you know about the concluding terms of
the contract?

A. That was done in New York.

Q. And you don’'t know about the terms of the con-
tract ?

A. | know what the result was.

Q. You only know what the result was ?

A. That's all.

Q. That's all.

Richard S. Grant, recalled for further examination.

By Mr. Emexy:

Q. Mr. Grant, can you tell us whether there are any writ-
ten contracts of the Grant Locomotive Company for the
engines that were furnished to the Toledo, Cincinnati and
St. Louis Railroad Company; we have those that relate to
the Texas and St. Louis ?

A. | don't think we ever had any contract; | think
it was a verbal transaction.

Q. With whom; do you recollect ?

A. Well, I think the first one was made with Mr. Pyne
or Mr. Philips, who was president of the road, or probably
it was made with Mr. Pomeroy, who was then president; |
don’t know which.
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Q. Who made them on behalf of the Grant Locomotive
Works?

A. | think the original was made by Mr. Evans and
proved by me.

Q. Did you not have memoranda of that contract ?

A. There must have been, | presume, some memoranda
made. | don’t recall where it might be; but | think there
must have been some memoranda.

Q. Mr. Evans says that on examination he doesn't find
anything relating to them in the Paterson office; have you
looked through the papers you have at the New York office
to ascertain whether there are any memoranda of this con-
tract there ?

A. | have not looked ; I can look, I suppose, and find
out if there is anything; I- can easily give the facts in re-
gard to the case.

Q. lwanted, if possible, to get better evidence j | wanted
to get any written memoranda that might have been made
-at the time for furnishing locomotives to that company ?

A. | should have to look that up. Xdidn't know that
was wanted, and | didn’'t look it up. | thought vou wanted
some information in regard to the Texas and St Louis con-
tract—1 mean in regard to the transaction of fifty thousand
dollars. 1 thought you wanted something’in regard to that
transaction by which fifty thousand dollars of bonds were
taken. You asked me before and wanted me to produce
them.

Mr. Emery—That was your testimony, Chan-
cellor.

By Chancellor Williamson:

-Q. State the reason now?

A. They wanted that information. You wanted to know
why.

Q. State the reason ?

A. Those contracts were made as they are stated. And
when the money became due—in fact before it became due
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—they indicated that it wouldn’t he convenient to pay tliat
on the terms of the contract; and they said if | wanted to
take fifty thousand of the car trust certificates they would
create a car trust. Believing that to be agood settlement |
said to Kohn, Loeb & Company, who were the agents, |
said that 1 would take it; when | was paid in that way I
received the money from the company and paid it back to
Kohn, Loeb & Company, it being, in my judgment, a
Judicious method for obtaining that money. That explains
why | took car trust certificates, from a different party who
don’'t appear in the contract, and who came to me asthe
financial agent for the company, and said if you will do so
and so we will arrange the payment.

By Mr. Emery ;

Do you recollect when you took this money ?

When | took which money ?

You said the company gave you money?

They paid after the locomotives were delivered.
Over what period did it extend ?

It extended over the period from September, 1880;
| don t remember what the year was ; 1882, 1883—1882,1
think, from September to February—even later than that;
I don’t remember exactly.

Q. Did you not get from the company the money for
these locomotives, with which money you afterwards pur-
chased the bonds ?

A. | got the money with the understanding that when |
was paid | should take the bonds.

Q, This money appears to be received according to my
recollection in September, 1882—by the terms mentioned
in this contract for twenty locomotives, the locomotives
were all to be paid in September, 1882; how did you ad
vance the time of payment by changing those terms ?

A. | was obliged to wait until I could get it; | couldn't
pay it before; | was obliged to wait as they hadn't effected
their arrangements for the issuing of these car trusts; there
was $350,000 worth of car trusts; my arrangements to take

PO >0 >0



the car trusts were made in July; and when the papers
were prepared they then tendered me the bonds; that was
some time afterwards.

Q. You paid them interest on this money; did you not?

A. The car trusts drew interest; and in addition to that
I delayed paying for those bonds because I had an unsettled
account with the Texas and St. Louis, which was not
covered by either of those contracts, and | wouldn't take
the bonds until the whole transaction was settled ; so that |
delayed until it was possibly March; but | delayed because
of this old account, which had no relation to those contracts,
was settled. | told Kuhn, Loeb & Co. that | would take
those bonds when the railroad company had settled my ac-
count ; it took me nearly three months to get that account
settled. If the company had paid its accounts promptly,
the bonds would have been taken at exactly the same time;
but the taking of the bonds was simply to effect the ar-
rangement of this transaction.

Q. With whom did you make this arrangement for
taking the bonds?

A. The firm of Kuhn, Loeb & Company.

Q. Did Martin, Post & Company have anything to do
with it?

A. They were the ones who negotiated the car trusts*
They had nothing to do except to pay me the money under
the—they received the money for the car trusts.

Q. Car trusts are those things which you describe as the-
bonds ?

A. They are the bonds; they are deposited with the*
Trust Company; Post Martin & Company were the com-
pany who negotiated the car trusts ; they took those not
only for my locomotives, but for rolling stock. The rail-
road company decided that it would make a car trust cov-
ering that stock, if the Grant Locomotive Works would do
something towards taking the bonds; and | consented to
take fifty thousand.

Q. How about the bonds for the Toledo, Cincinnati &
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St. Louis ; how were those taken ; was the original contract
with them for cash ?

A. | think the original contract was for cash; and then
I found they couldn’t pay cash and I, having the loco-
motives built and wanting to sell them, | took the best I
could get, which was to accept this settlement.

Q. How many did you furnish for them ?

A. Twenty.

Q. Do you recollect the price of those ?

A. Ten of them were at $10,500 (ten thousand five hun-
dred dollars); five of them were at ninety-five hundred
dollars; the rest were at five thousand dollars.

Q. Did you take all of that—was the original agreement
for the payment of all those in cash on delivery ?

A. No; | have to trust to memory to get that straight.
The original agreement was ten for ten thousand five hun-
dred dollars apiece; and | agreed to sell them. 1 sold
them for bonds, and parties interested in the railroad agreed
to take half the bonds. So that the original ten | only re-
ceived fiftv thousand of the bonds for. The others were
sold for cash, and then they were unable to pay, | having
the locomotives built, | took what | could get.

Q. That purchase amounted to $71,000 ?

A. It amounted to more than that; it amounted to
ninety odd thousand dollars, and then they paid eighteen
thousand cash, and the balance left $72,000, for which I
took car trusts.

Q. Over what time did those extend ?

A. Sixty months.

Q. Now, if you will send out those memoranda you have,
to-morrow morning, I will be obliged to you, Mr. Grant.
That's all.

A. In asking for papers, | doubt very much that | will
find anything that is a document between this railroad com-
pany and myself, or the Grant Locomotive Works. Itwes
largely done verbally.

Q. Well, you will find out what you can?

A. | can find out the dates as near as may be and a state-
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ment that those are the facts in the case. | doubt very
much that there is anything more of possible communica-
tion between Mr. Evans and myself. | will give all the
information that I can; | will give all that | can find. |
only want to say now, that if it is dependent upon my
finding an original agreement, I might as well say I can't
find any.

Q. The way your business was carried on, you being in
New York and Mr. Evans there, and these other officers of
the railroad companies having their own offices, there oua-ht
to be memoranda or data in writing from which the original
terms of the contract—

By the Court—I understand Mr. Grant to say
that he has some such memoranda.
The witness— Something of that kind.

Q. When you were on the stand before | asked for those,
and | understood you would get them ?
A. It escaped my memory.

Adjourned until Wednesday, the second day of July, A.
RT. T1881, at the Chambers of the Yiee Chancellor, Newark
~ i

Y ice-Chancellor’'s Chambers, Newark, N. J.,)
11 A. M, July 2, 1884. * f
Owing to the failure of counsel for defendant in this
ecalie to appear, the further hearing hereof stands adjourned
until such day as may be determined upon by the respective
=counsel herein, agreeable to the appointments of the
Court.

before Yice-Chancellor Yan Fleet.

Mr. Emery, for complainants.

Mr. Williamson and Mr. George Forster, for /defendants.
Transcript of shorthand report of evidence given on the
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trial of this cause at Newark, New Jersey, on Friday, tha
11th day of July, 1884.

Richard Evans, a witness heretofore sworn, is re-
called for further examination.

JBy Mr. Emery:

Q. You were going to make an examination of the hooks
and papers of the Grant Locomotive Works, at their office
in New York, for the purpose of ascertaining whether there
was any written metnoranda in reference to the sale of loco-
motives to the Toledo, Cincinnati and St. Louis Railroad
Company ?

A. Yes, sir.

Q. Have you made it?

A. 1 have.

Q. What did you find ?

A. | don't find anythingin the way of papers; but | have
refreshed my memory about it and | know about what the
transaction was.

Q. In what method have you refreshed your memory ?

A. From the books.

Q. You found no writing except the entries in the
books ?

A. In the books.

Q. Were there no letters from Mr. Grant to yourself at
the works ?

No, sir.

And none from you to him?

No, sir.

Or copies of them ?

Not that I am aware of.

And no written memoranda of the contract?

The engines were not made on contract. They were
made originally for the Denver and Rio Grande Railroad
Co., but owing to the failure of the Denver and Rio Grande
Railroad Co. to take them, or atleast to satisfy us that they
weere able to pay for them, we refused to deliver them on.

>0 >0 >0 >



tlieir contract and they were placed on storage in the yard
at Paterson and Mr. Grant sold them sometime afterwards.
After they had been on storage probably three months he
sold them direct to the president of the road.

How many were sold ?

Ten.

At what price?

$10,500 each.

And bonds were taken for the whole amount ?

No, sir.

Por how much?

Fifty per cent, was cash and fifty per cent, bonds.

Is that all you have ascertained in reference to the
transaction ?

A. In reference to these ten, yes, sir. The second ten were
apart of twenty that | sold myself. Mr. Grant at that time
was in Europe. We had five of them under way which we
intended to have sold to the Texas and St. Louis Railroad
Company, but their inability to take them just at that time
left what we supposed was a better sale, open to us, so |
sold them direct to the president and general manager of the
road myself.

Q. On what terms ?

A. Mr. Grant afterwards settled that, because we did not
give them the twenty, we only gave them ten.

Q. And he settled the terms ?

A. Yes, sir, afterwards; | agreed to sell them for bonds if
we had delivered the whole twenty, but we did not, we only
delivered ten, and Mr. Grant made the settlement, which
was twenty per cent, cash and the balance bonds.

Q. There was no written agreement of sale in that
case?

A. No, sir; there was a telegram from the president
accepting the terms, and on that the bill was made; an ordi-
nary bill for the engines.

Q. That was a telegram accepting your telegram stating
the terms ?

A. No, sir; Mr. Grant made the proposition verbally.

OC>»0>0 >0 >0
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Q. The terms of settlement or the original terms of pur-
chase ?

A. The terms of settlement.

Q. Where was the telegram dated from ?

A. From Cincinnati.

Q. Where did Mr. Grant see him personally ?

A. In Boston; Mr. Grant had written to him, | have
your letter of the 11th, the statement is quite satisfactory,

Then the propdsition was in writing ?

So | see.

Did you find that letter ?

No, sir; | did not.

Is there any copy of that letter ?

I presume there is a copy in the New York office.
Did you look for copies of letters ?

Not in the New York office; | looked in Paterson.
I thought that is what you were to do?

Well, here is what it is; it is just aproposition tosell
ten engmes five of them at $9,500 and five at $9,000.

Q. For what?

A. And agreeing to take fifty per cent, cash and the
balance in car trusts.

Q. Is that on the memorandum ?

A. No, sir; but that is what it was.

Q. Well, it must have been a writing that contained those
terms, and that is just what you were to look for and bring
here as I understood ?

A. | did not so understand it; | just happened to get
that.

Q. There is a copy of that letter in New Yoak ?

A. Yes, sir.

>O0>0>0>0>0"

By Mr. Emery—I won’t trouble y.u to comeback
again, butsend us a copy of that letter, with yonr
affidavit that it is a copy.

By the witness—Yes, sir.
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Cross examination by Mr. Forster :

Q. While Mr. Grant was in Europe you made a sale ver-
bally on this last transaction of twenty locomotives ?

A. Yes, sir.

Q. For bonds ?

A. Yes, sir.

Q. And when Mr. Grant got back those twenty locomo-
tives had not been delivered ?

A. No, sir.

Q. And the whole twenty never were delivered ?

A. No, sir.

<Q There were never but ten delivered ?

A. Yes, sir.

Q. And they were delivered on a new arrangement which
this telegram has reference to ?

A. Yes, sir.

Q. And the copy of the letter also?
A. Yes, sir.

<Q Mr.- Grant will have that ?

A. Yes, sir.

Q. It was only ten of the locomotives that ever were de-
livered under this new arrangement ?

A. Yes, sir.

Q. And that took the place of the arrangement which
was made for the twenty locomotives ?

A. Yes, sir.

It is understood that the proofs are now all in ex-
cept a copy of a letter referred to in the telegram
and also the telegram.

Said telegram marked for identification 1, July
11th,; 1884.
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(Copy of letter referred to.)

No. 33 Walr St, N Y., >
January 11, 1883. j

E. B. Pniplips, Esq., Prest.

Dear Sir —Hereby | beg leave to confirm the agreement
made by Mr. Hyde, yourself and me on the 5th inst., for
the sale of ten (10) locomotives, as follows—

Toledo, Cincinnati and St. Louis Railroad Co.

To R. Suydam Grant, Dr.

1882.

Aug. 29th, Eor 5 Loco. Engines and
Tenders, complete, $9,500 $47,500 00

Nov. 29th. For 5 Loco. Engines and
Tenders, complete, $9,000 45,000'00
$92,500 00
Less 5 per cent., 4,625 00
$87,875 00
Add 118 days' int. to Feb. 10, 1883, 1,728 21
$89,603 21
20 per cent. Cash payment, 17,920 64
$71,682 57
2f years interest at 6 per cent., 11,827 61
$83,510 n

Payable in sixty (60) equal payments, com-
mencing May 10, 1883, $1,391.84.

Mr. Hyde was here to-day and will communicate tho
result of our conversation, both in regard to the Trust
ownership and as to the future needs of your Company.
Your acknowledgment of the receipt of this and correct-
ness of the statement, will be sufficient contract for both of
us, pending the transfer of ownership to the Trustee.

| presume our Secretary has already informed you of his
progress in shipping the five locomotives.

Yours respectfully,
(signed) R. S. GRANT.



Exhibit 1, July 11, 1884.

Cincinnati, O., Jan. 15.
E. S. Gkant, 33 Wall street, N. Y.

I have your letter of the eleventh. The statement is
quite satisfactory, and when | return will have the thing
put into proper shape. Please hurry the engines on.

E. B. PHILLIPS, Brest.

EXHIBITS FOR COMPLAINANTS.

Exhibit 1, (Page 41).
Statements from balance sheets, July 1,1875, January 1,
1877, January 1, 1878.
Exhibit 2, (Page 41).

Letter of January 2, 1882, and balance sheet, January 1,
1882, being printed as schedule B, to bill, pages 14, etc.,
ante.

Exhibit 3, (Page 41).
Statement of balance sheet for January 1, 1883—printed
as schedule B, ante pages 16 and 17.
Exhibit 3, July 1, 1884, (Page 132).

Statement of taxes and insurance paid 1875 to 1882 in-
clusive, being taxes, $39,393.46—insuarnce, $16,422.58.
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Exhibit 4, July 1, 1884, (Page 132).

Statement of expenses paid for maintenance of property
from July 1, 1875, to January 1, 1883, being

1875 $2,945 93
1876- . . . . .. 2,859 76
187T . . . . 12,303 02:
1878 . . . . . . 1,635 93
1879 . . . . . 12,866 98
1880 10,568 94
1881 27,184 76
1882 . . . . . 28,067 43

$98,432 27

EXHIBITS FOR DEFENDANTS.

Exhibit January 2, 1884.

List of bonds, page 108.

Exhibit January 2, 1884.

Defendants No. 2. page 130, summarized statement from
books.

Exhibit 1, July 1, 1884, (Page 131).

A greement Mmade this ninth day of January, 1882, be-
tween the Grant Locomotive Works of Paterson, N. J,
party of the first part, and the Texas & St. Louis Kail-
way Co. in Missouri & Arkansas, party of the second part,

W itnesseth, that the party of the first part, hereby agrees
to construct for the party of the second part, twenty loco-
motive according to the specifications hereunto annexed,
and to deliver them at the New York, Lake Erie and
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Western R. R. depot in Paterson, IN. J., as follows: Ten
in and during the month of August, and ten (20 in all),
during and in the month of September, 1882, and the party
of the second part agrees to pay to the party of the first
part the sum of ten thousand dollars in United States cur-
rency on presentation of shipping receipt of each of the
above locomotive. »

And it is further agreed that for each day's delay
in the delivery of any of the locomotives beyond
the time above named, the party of the first part
ishall deduct twenty dollars from the above named price to
be paid for each locomotive, except such delay shall be the
result of stoppage of work caused by fire, strike of em-
ployees, or break down of factory.

W itness our hands and seals this ninth day of Jan'v
1882.

Grant Loco. W ks,
By R. S. Grant, Pt. [1.s]
Texas & St. Louis Ry. Company
In Missouri & A rkansas,
By J. N. Paromore,
PresH. [1.s]

(Specifications annexed.)

Exhibit 2, July 1, 1884, (Page 131).

Agreement made this ninth day of January, 1882, be-
tween the Grant Locomotive Works, of Paterson, N. J.
party of the first part, and the Texas and St. Louis Railway
Company, in Missouri and Arkansas, party of the second
part,

W itnesseth, that the party of the first part, hereby
agrees to construct for the party of the second part thirteen
locomotives, according to the specifications hereunto an-
nexed, and to deliver them at the New York, Lake Erie and
Western R. R. depot in Paterson, N. J., as follows:
During the month of October, 1882, and the party of the
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second part agrees to pay to the party of the first part the sum
-of eleven thousand five hundred dollars in United States;
currency on presentation of shipping receipts of each of
the above locomotives. And it is further agreed that for
each day's delay in the delivery of any of the locomotives-
beyond the time named, the party of the first part shall de-
duct twenty dollars from the above named price to be paid
for each locomotive, except such delay shall be the result of

stoppage of work caused by fire, strike of employees, or
break down of factory.

W itness our hands and seals this ninth day of January,,
1882.
Grant L0co. W orks,
By B. S. Grant, Pt. [1s],
Texas and St. Louis By. Company,
In Mo. and A rkansas,
By J.N. Paromore,
President™ 1 s.|

(Specifications annexed).



N. J. COURT OF ERRORS AND APPEALS.

BETWEEN
Wilttiam G. Paki

and

The Geant LocomotiveW obks, et al.A Petition of Appeals.
Respondents.

To the Honorable the Court of Errors and Appeals in
the last resort in all causes:

The humble petition of William G. Park, Richard C.
Gray, Winfield S. Kennedy, David E. Park, De Witt C.
Clapp, John M. Clapp, James H. Park, Richard G. Park
and Sarah G. Park, sole executrix of James Park, junior,
deceased, the appellants in the above stated cause, re-
spectfully shows that your petitioners find themselves
aggrieved by a final decree made in the Court of Chancery
by his Honor Theodore Runyon, Chancellor of the State
of New Jersey, bearing date the fifth day of December, in
the year eighteen hundred and eighty-five, in a certain
cause therein depending, wherein your petitioners were
complainants, and The Grant Locomotive Works and others
were defendants, in this respect, to wit: That the said
decree adjudges that under the agreement bearing date
June 14th, 1875, set out in the bill of complaint in said
cause, and for the purposes of said agreement, the capital
of the said corporation The Grant Locomotive Works was
fixed at the sum of six hundred thousand dollars, to wit:
three hundred- thousand dollars capital stock and three
hundred thousand dollars profit and loss account; and
that the said sum is the basis or standard from which the
net profits under said agreement are to be calculated: and
that the amount of net profits under said agreement as
shown by the balance sheet of December 31st, 1882, was



three hundred and ten thousand dollars, and that the
whole of said amount was not divisible as dividends under
said agreement 5 and that your petitioners were not entitled
to a greater dividend in eighteen hundred and eighty-three
than the directors declared;

And your petitioners humbly appeal from that part of
the decree of the Chancellor which decrees as aforesaid,
upon the ground that the same is erroneous; for that under
said agreement and for the purposes therof, the capital of
the said corporation should have been held to be fixed at
the sum of three hundred thousand dollars, being the’ cap-
ital stock of said corporation ; and that the said sum of
three hundred thousand dollars should have been held to
be the basis or standard from which the net profits under
said agreement were to be calculated ; and for that, it should
have "been adjudged that under said agreement the net
profits as shown by the balance sheet of December 3lst,
1882, was six hundred and ten thousand dollars; and for
that it should have been adjudged that the whole of said
amount was divisible as dividends under said agreement,
and that your petitioners were entitled to a greater dividend
in eighteen hundred and eighty-three ; and for that the said
decree in other respects was erroneous.

Your petitioners therefore pray that the said decree of
the said Chancellor may be, in the particulars aforesaid,
reversed, set aside and for nothing holden, and that your
petitioners may have such relief in the premises as to this
honorable court shall seem meet.

JOHN R. EMERY,
Solicitor and Counsel for Petitioners.
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