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Notice off Appeal.

Notice of Appeal.
Filed March 24, 1919.

Essex County Circuit Court

FrepERICK WILLIAM MAUSERT,
Plaintiff,
vSs. Action at Law.

Murvan DistriBuring ComPany, a corpora- [ Notice of Appeal.
tion,

Defendant. }

To Palmer Bradmer, Esquire, Attorney of Plaintiff:
Dear Sir:
Take notice that the defendant appeals from the whole of the

Judgment entered in this cause to the Court of Errors and Ap-
peals in the last resort in all causes in New Jersey.

Dated, Apr. 23, 1919.
Very truly yours,

REED & REYNOLDS,
Attorneys of Defendant.

Service of the within notice is hereby acknowledged this 24th
day of Apr., 1919.
PALMER BRADNER,
Attorney of Plaintiff.

New Jersey State Library




Grounds of Appeal.

Grounds of Appeal.
Filed July 18, 1919.

New Jersey Court of Errors and Appeals

FrepEricK WiLLiam MAUSERT,
Plaintiff and Respondent, On Appeal from
Essex County

V8. Circust Court.

MutuaL DistriBurinGg CoMPANY, a corpora- Grounds of

tion, Appeal.
Defendant and Appellant. aE

/

The appellant states the following grounds of appeal:

1. The Trial Court refused to grant a non-suit at the close of
the case of the plaintiff, although no testimony had been pre-
sented, which, in the absence of other evidence would justify the
jury in giving a verdict for the plaintiff, and such refusal was
error.

2. The Trial Court at the trial refused to direct a verdict in
favor of the defendant, although no evidence has been presented
which would justify a verdiet for plaintiff, and such refusal was
error.

3. The Trial Court permitted the witness, Frederick William
Mausert, to use, for the purpose of refreshing his memory, a
memorandum which had not been made at a time and in a manner
to justify its use, and to testify therefrom as to the property in
his place of business at the time of the alleged trespass.

4. The Trial Court permitted the witness, Frederick William
Mausert, to use, for the purpose of refreshing his memory, a
memorandum which had not been made at a time and in a manner
to justify its use, and to testify therefrom as to the value of
property alleged to have been taken by defendant.

5. The following questions were admitted :

(a) To the witness, Frederick William Mausert, ‘Q Mr.
Mausert, using that memorandum which you have to refresh




Grounds of Appeal.

your memory, will you tell what goods you had in the Arion Hall
Palm Garden on June 25th, 1913, and the prices which you paid
for those goods?”’

(b) To the witness, Frederick William Mausert, ‘‘Q What
were the profits about that time?’’

And permitted those questions to be answered by the said
witness and such answers to be received in evidence.

6. The Trial Court permitted the witness, Frederick William
Mausert, to testify as to the price of three hundred and sixty
creamers when there was no evidence to show that the defendant
had ever received such creamers, and such admission of testi-
mony was error.

7. The Trial Court refused to allow the witness, Anthony W.
Schuler, to testify as to the conversation with George Mausert
relative to the circumstances under which the defendant received
the goods of the plaintiff.

8. The Trial Court, in part, charged the jury on the question

of damages, as follows:

““The damages which the plaintiff would be entitled to recover
would be the value of the goods at the time of the wrongful tak-
ing or the wrongful selling. You have nothing here but cost
price. But many of these goods had been used for three years.
A total value, as I say, has been testified to, of seven thousand
five hundred and some odd dollars. In the first place, you have
to find, if you can, by the evidence—of course if you cannot find

v the evidence the value of the goods that were taken, by the
nofs here in the case, then your verdict should be for nothing
more than nominal damages Damages must be proven. But if
no particular damages are proven, then cost price, less what
would be a proper depreciation for age and wear, would be the
measure of damages. Now, what is that? You must consider
he business and use which these goods had had. The list is
itached to the complaint which you will have with you. These
goods consisted of things, generally, which are used on the tables.
They consisted of chalrs, writing desk, bar glasses and fixtures,
nd three pages of articles here; you may look them over if you
get that far in the case. The plaintiff says that glassware,

'shes and things of that sort were kept renewed; that is, as
ley were broken they were renewed and the number kept




Summons.

intact. But the situation with reference to the glassware and
crockery should not apply to chairs and furniture, which depre-
ciate greatly with wear, and particularly with that character
of wear which they would probably have in a place of that kind.
All of these things you must take into consideration in deter-
mining the value, if you decide the plaintiff is entitled to your
verdict; the cost price, the length of time they had been in use,
and the character of use they had had, and determine from those,
if you can, the amount of damage.”’

9. That there was no evidence for the jury upon which the
verdict rendered could be justified.

10. That there was no evidence presented upon which a ver-
dict of more than nominal damages could be rendered.

REED & REYNOLDS,
Attorneys for Defendant and Appellant.

Summons.

Filed March 7, 1917.

Tae STATE oF NEw JERSEY To MUTUAL DIstrRiBUTING COMPANY,
a corporation.

You are summoned to answer the annexed com-

plaint of Frederick William Mausert in an action

(L. s.) at law in the Essex County Circuit Court. And

take notice that unless you file your answer to

said complaint with the Clerk of the Essex County

Circuit Court, at Newark, within twenty days after service upon

you of this writ and the annexed complaint, the plaintiff may
proceed in this suit and judgment may be entered against you.

Witness, Frederic Adams, Judge of the Circuit Court, at
Newark, this 7th day of March, nineteen hundred and seventeen.

JOSEPH McDONOUGH,
Clerk.

PaLMER BRADNER,
Attorney.




Complaint.

Complaint.
Filed March 10, 1917.

Plaintiff, Frederick William Mausert, residing at Glens Falls,
State of New York, says:

First Counr.

1. That on or about the 25th day of June, 1913, plaintiff was,
and ever since has been, the owner of the goods and chattels
set out in the schedule annexed hereto and made a part of this
complaint. Said goods were of the value of $7,556.42.

2. That on or about the day aforesaid, at Arion Hall, Wash-
ington street, City of Newark, County of Essex aforesaid, the
defendant through its agents wrongfully took said goods and
chattels from the possession of the plaintiff, and has ever since
wrongfully detained, and still wrongfully detains the same, and
has converted the same to its own use.

Plaintiff demands $8,000.00 damages.

Seconp Counr.

1. That on or about the 25th day of June, 1913, plaintiff was
in possession of and carrying on business in Arion Hall, Wash-
mgton street, in the City of Newark, as proprietor of a saloon
and dance hall.

2. That on or about said day, the defendant through its agents
and in the absence of the plaintiff, broke into said Arion Hall,
and unlawfully and forceably seized said goods and chattels
therein belonging to plaintiff, as set out in schedule annexed
hereto, of the value of $7,556.42, and appropriated them to its
own use.

Plaintiff demands as damages $8,000.00.

Tairp CounT.

1

1. Paragraph 1 of the second count is repeated.

9

Paragraph 2 of the second count is repeated.

3. Prior to June 25, 1913, plaintiff had been induced by the
representations of the defendant, through its agents, that plain-
tiff’s place of business was about to be raided by the Prosecutor
of the Pleas of Essex County aforesaid, and that plaintiff would
be arrested, to stay away from his place of business.




Complaint.

4. That said representations of defendant were false to the
knowledge of the said defendant.

5. The business of the plaintiff, as aforesaid, was thereby
destroyed.

Plaintiff demands as damages $10,000.00.

PALMER BRADNER,
Attorney for Plainttiff.

SCHEDULE OF GOODS AND CHATTELS TAKEN FROM
ARION HALL.

360 creamers,

90 vinegar cruets,

Removable electric sign in front of building,
Oak desk chair (revolving),

Oak writing desk,

Safe,

Large gas range,

Three large mirrors,

210 folding chairs,

Oak and glass, removable partition with swinging doors,
Lattice work with electrical wiring with 600 incandescent lights,
Complete window curtains for two floors,
One pair of stage plush curtains with fixtures,
360 water glasses,

500 whiskey glasses,

75 cocktail glasses,

90 large platters,

90 medium platters,

90 small platters,

75 champagne glasses,

540 goblets,

450 beer glasses,

300 wine glasses,

"~ 75 cordial glasses,

45 trays,

450 waiter towels,

50 dish towels,

40 rolling towels,




Complaint.

24 bottles of Mumms Extra Dry,

Case and bulk goods,

6 door checks (removable),

Removable stair rods and pads,

12 oak dining chairs,

Removable piano platform,

Clothing and shoes,

Liquor license,

Share of stock of the Mutual Distributing Co.,
360 cane bottom chairs (imported),

90 quartered oak tables,

235 folding chairs (in sections),

Restaurant kitchen utensils,

160 Tungsten lamps,

205 two-watt Tungsten lamps,

lectric sign flasher,

3 500-watt Tungsten lamps,

300 tablespoons,

100 ballroom tickets,

Two new auto tires,

6 new auto tubes,

One new vuleanizing outfit,

One box of earpenters’ cabinet tools,
15 special flower boxes, with plants,
11 special tubs, with palms,

a0

360 tablecloths, linen,

450 napkins,

4 large revolving electric fans,

950 wardrobe boxes, removable,
zas and eleetric chandeliers,

2 small electrie chandeliers,

New oak staircase (removable),
rtificial fireproof vine-work with palms,
emovable stage,

5 oyster forks,

360 knives,

20 spoons,

360 soup spoons,
pepper shakers,

90 salt shakers,




Answer.

90 toothpick holders,

90 mustard cups,

360 dinner plates,

360 cups and saucers,

360 individual dishes,

360 pie plates,

360 bread and butter plates,
360 butter patties,

25 finger bowls,

360 soup plates,

90 table pads, four feet square,
360 sauce dishes,

90 sugar bowls.

Answer.
Filed April 19, 1917.

Defendant, a corporation of New Jersey, having its principal
office and place of business in the City of Newark, says that:

1. It denies the truth of the matters contained in the com-
plaint.

Separate Defense to the Iirst Count.

1. That on June 25, 1913, plaintiff claimed to be the owner
of part of the goods referred to in paragraph 1 of the first count.

9. It denies the remainder of the allegations of paragraph 1.

3. It denies the allegations of paragraph 2.

4, On June 25, 1913, plaintiff executed and delivered to de-
fendant a chattel mortgage covering or purporting to cover the
following property:

90 round top tables,
360 cane chairs,
310 folding chairs,
14 oak chairs,

4 large palms,

13 small palms,

18 hanging baskets,




Answer.

1 hall partition about 100 feet long,

1 roll top desk,

1 desk chair,

1 combination gas range,

all dishes, silverware, glassware,

1 search light,

1 safe,

85 window shades,

4 mirrors,

1 coat rack,
and all other goods and chattels of every nature belonging to
said plaintiff then or lately in premises occupied by him in
Washington street, Newark, New Jersey, to secure the payment
of the sum of $682.88 on demand.

9. That payment of the amount so stated in said chattel mort-
gage having been demanded being due and unpaid, defendant
caused the said mortgage to be foreclosed, and the goods covered

hereby or such of them as could be found were sold to raise
and pay the amount so due thereon.

Separate Defense to the Second Count.
1. It denies paragraph 1.
2. It denies paragraph 2.

3. It repeats paragraphs 4 and 5 of the separate defense to
the first count.

Separate Defense to the Third Count.
1. It denies paragraphs 1, 2, 3, 4 and 5.

2. It repeats paragraphs 4 and 5 of the separate defense to
he first count.
HUGH B. REED,
Attorney of Defendant. 40
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Reply.
Filed April 24, 1917.

The plaintiff replying to the defendant’s answer says that:
By Way of Reply to the Defense to the First Count.

1. Paragraph 4 is admitted.

2. Plaintiff has no knowledge or information sufficient to form
a belief as to the allegations of paragraph 5.

3. Plaintiff further says that all of the goods mentioned in
the schedule annexed to the complaint were seized and taken
away by said defendant, or its agents, before the execution of
said chattel mortgage.

4. Before this, the defendant, through its agents, told plaintiff

that he had better leave town, as the prosecutor was about to
raid his place of business.

5. Relying on said representations, the plaintiff went to New
York City.

6. Then the defendant, through its agents, falsely and fraudu-
lently represented to the plaintiff that his landlord was about to
take all of his goods, unless he would sign certain papers for
them.

7. Relying upon said representations, plaintiff was induced to
come to Hoboken and sign said chattel mortgage.

8. Said transaction was a fraud upon the plaintiff, and the
representations in paragraph 4 and paragraph 6 of this reply
were false and fraudulent to the knowledge of the defendant.

By Way of Reply to the Defense to the Second Count.

1. Allegations of reply to defense to the first count are re-
peated.

By Way of Reply to the Defense to the Third Count.

1. Allegations of reply to defense to the first count are re-

peated.
PALMER BRADNER,

Attorney for Plaintiff.




Postea.

Rejoinder.
Filed May 21, 1917.
By way of rejoinder, defendant says that it denies every alle-
gation in the reply.

HUGH B. REED,
Attorney for Defendant.

ESSEX COUNTY CIRCUIT COURT.

Action at Law.
Verdict by a
IFrepERICK W. MAUSERT, Jury.

anti
Plaintiff, Judgment for

vs. Plaintiff.

IMuvruaL DistrRIBUTING COMPANY, Amount  $2595.33
Defendant. Costs 134.00

Total $2729.33

Palmer Bradwer, Attorney of Plaintiff :

This action was tried before Judge Nelson Y. Dungan with a
jury at the Essex County Circuit Court on April 21st, 1919. The
cause having been heard and submitted to the jury, they return
their verdiet as follows:

They find in favor of the plaintiff, Frederick W. Mausert, and
assess the damages against the defendant, Mutual Distributing

Company, at the sum of two thousand and five hundred ninety-
‘ive dollars and thirty-three cents.

Whereupon it is adjudged that the plaintiff recover of the
defendant the sum of two thousand and five hundred ninety-five
dollars and thirty-three cents and costs, which are taxed at the




Postea.

sum of one hundred thirty-four dollars, making in the whole the
sum of two thousand seven hundred twenty-nine dollars and

thirty-three cents. :
Judgment entered and signed April 21st, 1919.

WILLIAM S. GUMMERE,
Judge.

Book 95, page 174.




Johm F. Bulgrien, direct.

ESSEX COUNTY CIRCUIT COURT.

FrepEriIcK W. MAUSERT
VS.

Mutvan DistriBuTiNg COMPANY.

Transeript of shorthand notes of testimony, &e., taken in the
above-stated cause, upon the trial thereof, at the Court House,
Newark, N. J., April 17, 1919.

Before Hon. Nelson Y. Dungan, Judge, and a jury.

Palmer Bradner, for plaintiff.

Reed & Reynolds, for defendant.

Jury drawn and sworn.

Mr. Bradner opens for plaintiff.

Mr. Reed opens for defendant.

JOHN F. BULGRIEN, sworn for the plaintiff,
Direct examination by Mr. Bradner.

Q Where do you live? A 151 Elizabeth avenue,

Q Where are you employed? A Submarine plant.

@ Where were you employed in J une, 1913? A Manager of
Job De Camp, Incorporated.

Q  What is the character of the business of that company? A 80
Moving, trucking, storage, express.

Q Do you recall receiving any order with reference to goods
in Arion Hall Paim Garden? A I do.

@ What day did you receive the order? A I could not tell

Just what day I received the order, but it was booked for June

Q What did the order call for? A To remove all goods of
Le Arion Palm Garden to Arlington House, Arlington.

J Do you know who gave the order? A I don 't; it was a
telephone order. o

) Do you know who the order was given for?

Objected to.
Objection sustained.




Johnm F. Bulgrien, direct.

Q Do your books show? A Yes, sir.

Q Have you your books with you? A Yes, sir.

Q What do your books contain with relation to that order?
A Tt was an order to remove all goods from the Arion Palm
Garden to the Arlington House, Arlington, and to send the bill
to the Mutual Distributing Company.

Q Was the bill sent to the Mutual Distributing Company? A
Yes, sir.

Q What was the amount of the bill? A -$56.

Q Did the Mutual Distributing Company pay it? A Yes, sir.

Mr. Bradner. Have you any objections to this book
going into evidence, Mr. Reed?
Mr. Reed. Let me see it. (Book shown to Mr. Reed.)

By Mr. Reed.

Q You kept these books? A Yes, sir. I didn’t keep the
books; I entered the orders.

Q Whose handwriting is this? A Mine.

Q When was this entered? A Well, T could not just say
what day it was entered, because we would get an order to be
done on a certain day, and, of course, had a certain place in the
book to enter those orders under that date. That may have been
given to me a week before, two weeks before, but it was ordered
to be done on such and such a date.

Mr. Reed. Well, T do not think that is evidence.
The Court. If you object to it, it will be sustained.

By Mr. Bradner.

Q How many loads of goods were removed from Arion Hall
Palm Garden? A Seven.

Q Have you anything with you to show— A That was eight
loads.

Q Have you anything with you to show how many loads were
taken? A 1 have a slip for each load that was delivered and
signed for.

Q Let me see the slip? A (Witness produces slip.)

Q What do those slips purport to show? A I don’t just
understand. :

Q What do they show, what are these slips for?




John F. Bulgrien, direct.

Mr. Reed. 1 suppose if they are evidential the slips
themselves are the best evidence.

The Court. Do you desire to offer them in evidence.

Mr. Bradner. 1 do.

The Court. Any objection to that?

Mr. Reed. 1 probably will have none, if you will let me
see them.

(Slip shown to Mr. Reed.)

Mr. Reed. We are willing to admit these eight slips in
evidence,

Q Are you acquainted with the procedure used in obtaining

here slips? What they are for? What do you use the slips for?
A We give them to the driver when he is sent out to do a job.

Q@ Do you see the slips at all? A Yes, sir; I am the man
that gives him the slips and I am the man that receives them
after the work is done.

@ What do these eight slips show?

Mr. Reed. They speak for themselves. I have no objec-
tion to them.

Said slips are offered in evidence, and the eight slips
are marked as one exhibit, P. 1.

Q What time did your men start to take the goods out of the
\rion Hall Palm Garden on that day? A They began about one
y'clock in the afternoon, June 25th.

Q And what time were they through with their job? A Well,
in the neighborhood of six o’clock; they got through work at six;

> tried to get through as soon as we could.

Q Were you at the Arion Hall Palm Garden? A T was there

hien they commenced and I was there when they finished.

if;} Did you give them their orders what to take? A Yes, sir;

re wasn’t any other orders except to take everything in the
piace,

@ And did they take everything in the place? A Yes, sir.

) What was done with the goods when they were ﬁlst taken

A They were held in our warehouse until next morning.

Q And from there? A Taken to Arlington.

. Why were they taken to the warehouse? A It was too late

) deliver them.




Frank E. Bradner, direct.

Cross examination by Mr. Beed.

Q Do you know of any goods being taken to Mr. George Mau-
sert’s hotel? A No, sir.

Q Do you know whether or not any were taken? A No, sir.

Q (By the Court.) That is, you do not know? A T do not
know; no.

FRANK E. BRADNER, sworn for the plaintiff.
Direct examination by Mr, Palmer Bradner.

Q Mr. Bradner, do you recall the 25th day of June, 19137 A
I could not remember the dates, but T do recall what happene
on that day, and by reference to my journal I can fix the date.

Q Did you visit the Arion Hall Palm Garden on that day?
Yes, T did. I went there to see George Mausert, and found hin
there, and at the time I went there there were vans in the street,
and colored men were carrying tables and chairs downstair;
and the room upstairs was in great confusion; the tables an
chairs all seemed to be moved in position to be taken out.

Q Who did you see there? A . I saw. Mr. George F
Mausert and Mrs. Briggs, and these colored men, and I have
. very strong impression that Mr. Schuler was there, as I testifie
before, but T am not quite willing to say he was there, but th:
impression is on my mind, that he was there.

Q About what time of day did you call there? A My recor
shows that T was at the Orphans’ Court on that day for a fe
hours; that would be from ten to twelve, and I spent about
quarter of an hour in the Surrogate’s office, and I recall that
went from there, walking down Market street, and probably over
Washington street or Talsey, and then down to the corner of
Lafayette street and Broad street, where the Hotel Broad is, an
inquired there for Mr. George Mausert, whom I represented in
a criminal case, and was told he was at the Arion Hall, and then
I walked back from there to the Arion Hall.

Q (By the Cowrt) Where is that? A On Washington
street, near Market, north of Market; it is north of Market, that
part of Washington street, on the west side of Washington
street, and T think it must have been pretty close to one o’clock
when T got there; about one o’clock, and they were taking t!
‘things out of the place then. I remember another person who




Elizabeth Briggs, direct.

came in there while I was there; that was Mr. George King, who
was the landlord, or represented the landlord. There was some
conversation between him and George Mausert.

Q (By Mr. Bradner.) Do you recall asking Mr. Schuler to
return Mr. Mausert’s goods?

Mr. Reed. 1 think that question is based on an assump-
tion.

The Court. 1t is a little leading.

A I had a conversation over the telephone with Mr. Schuler
before this action was brought, relating to the plaintiff’s claim.
The claim had been sent to me, and I did not act on it myself
any further than to send somebody to see Mr. Schuler. I think
Mr. Abraham Fenster went over and made some investigation,
and Mr. Schuler, I think, called me up and we had a conversa-
tion on the telephone; he stated they had some goods, still had
some goods which had not been sold, but if Mausert was going to
act that way about it they would not give him anything, meaning,
[ understood from what he said, that if he brought suit they
uld not give him anything.

Cross examanation by Mr. Reed.

@ When was that conversation you had with Mr. Schuler? A
Well, it was some little time before this action was brought; I
cannot state to a certainty.

Q) Let me see if I can aid you in stating the time? A I think
I'wrote a letter to Mr. Schuler, then sent somebody to see him.

Q@ You first wrote a letter, did you? A Yes.

Q) I show you a letter, dated September 20, 19162 A Yes, I
wrote that letter; at least, I dictated it; it was signed by me.

) That letter was before, or after, your conversation with
Mr. Schuler? A T think that was before the conversation.

Said letter marked D. 1 for identification.
() This letter was the first you took the matter U ]
think that is the first letter I wrote to him.
FELIZABETH BRIGGS, sworn for the plaintiff.
Direct examination by Mr. Bradner.

Q Where do you live? A Pittsfield, Mass.
) Were you in Newark in June, 191372 A Yes, I was.




Elizabeth Briggs, direct.

Q Do you recall the 25th of June, 19137 A T do.

Q Where were you on that day? A I was in the Arion
Palm Garden.

Q What was taking place while you were there? A They
were moving out the goods.

Q Did you know what goods were being taken out? A Yes;
tables, chairs, and in fact everything in the place.

Q Was anything left? A Not to my knowledge.

Q What time of day did the moving start? A Asnear as I
can remember it was around noontime.

Q Do you recall seeing my father there? A T do.

Q About what time did you see him? A I should think
around noontime.

Q Who else did you see there? A T seen my brother, Mr.
George E. Mausert, and also Mr. Schuler.

Q What was Mr. Schuler doing there? A Mr. Schuler was
at a table, and was taking down the different items, as far as I
know ; marking down on the table the different articles that were

being taken out.

Q Where was your brother Fred at that time, do you know’
A He was at my sister’s home, as far as I know, in New York
City.

Q What is your sister’s name? A Mrs. R. A. Cadwell, or
Mrs. Catherine Cadwell.

Q Do you know her address? A 203 West 109th street.

Q How long did your brother stay with Mrs. Cadwell? A
Well, somewhere in the neighborhood of two weeks.

Q And where did he go to after that? A Well, that I can’t
state; I don’t know where he went to.

Q What did you next hear of him? A I can’t recall that.

Q Haven’t you known where your brother has been the past
few years? A I did; yes.

() Where has he been? A Been in Glens Falls.

Q Do you know when he went into business at Glens Falls?
No, I don’t; shortly afterwards I know.

Q Has anybody from the Mutual Distributing Company, or
the Mutual Distributing Company, in any way ever inquired
where your brother was? A Never.

Q (By the Court.) Is that up near Lake George? A Yes,
up in that direction.




Elizabeth Briggs, cross.

Cross examination by Mr. Reed.

Q At this time you lived in Newark, did you? A Yes.

Q For how long a time after June 25th, 1913, did you remain
here? A As near as I can remember, it was either the first
of July or the fourth day of July that we moved out of Newark.

Q You then went to New York? A No, I went to Boston,
Mass.

Q I understood you to say that Mr. Fred Mausert had left
Newark prior to June 25, before the 25th of June, that Mr.
Mausert had left Newark? A Well, the 25th would be on the
day the goods were taken out.

Q Yes. A Yes, he left that day, as far as I can remember.

Q That same day? A I would not be positive; I cannot,
remember dates.

Q Tt was not the night before? A I could not say whether
it was on the night before or on that day.

Q And whom did he leave in charge of his place here, the
Arion Palm Garden? A Nobody, as far as I know.

Q@ Who had the key? A That I don’t know.

Q You didn’t have it? A Not as far ag I know; no.

@ Where did he live when he was in Newark? A At the
Hotel Broad.

Q That was a hotel kept by your brother George, was it? A
Yes, it was.

Q And Fred lived down there? A Yes, sir.

Q And had been living down there for some time? A Yes,

Mr. Bradner. Objected to as not cross examination.
The Court. The objection will be overruled.

Q Well, you spoke of being at the Palm Garden when these
goods were taken out about noon? A Yes.

Q@ Do you remember whether you were the first one to get
there, or who was? A I remember the goods were being taken
out when I went in.

Q Oh, they were being taken out? A Yes. I was told they
Were taking my brother’s goods and I went over to gee it I
could not keep them from taking them.

Q Well, you say George Mausert was there? A Yes, sir,

Q  Was he taking any part in the removal of the goods? A
Yes; I think he and Mr. Schuler were superintending the work ;
they were ordering the goods taken out.
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Q How long before that, can you recall now, you brother Fred
had left Newark? A Well, I can’t say; I don’t know whether
it was that day or the day before.

Q Do you know why he left? A Yes, because he was told
there was a—the place was going to be raided, and that there
was an arrest out for him; a warrant out for his arrest.

Q Well, do you know who told him that? A Well, T told him.

Q And after hearing that he left, did he; after hearing that
from you he left town? A Yes, but I was informed by my
brother that there was a warrant for his arrest.

Q You were told by George? A Yes.

Q And you told your brother Fred? A Yes.

Q And your brother Fred then left? A Well, now, let m
see; I am afraid I—I didn’t tell him myself; he was at my
house; I sent my daughter and sister to find him; they may have
told him first, but I told him later.

Q Then he went away? A Why, my nephew called with a
car; that is, Mr. Mausert’s son, and took him out of the ecity.

Q Do you remember whether that was day or night? A No;
I don’t remember.

Q When did you see your brother Fred again? A That I
cannot recall.

Q Well, was it within a week or— A Yes.

Q Where did you see him when you did? A At my sister’s
203 West 109th street.

Q Well, do you think less than a week? A Yes, I think if
was.

Q Well, how soon after June 24th do you think it was?
Well, now; I couldn’t give you a definite time.

Q Very well. Did you see him more than once? A That
can’t recall.

Q Did you see him in Newark? A No; I saw him in Ne
York City. ,

Q You did not see him in Newark at all after
not that I ecan remember.

Q After he left that time? A No.

Q To come back a minute to the day June 25th, when you
were there did you help take out any of these goods? A No, I
did not.

Q Do you know whether George Mausert took any of them!
A No, I do not.




Flizabeth Briggs, re-direct.

@ You don’t know whether he did or not; you didn’t see where
they went to? A No, I didn’t.

Q (By the Court.) Did you talk with anybody there about
taking the goods? A T did.

Q@ With whom? A Mr. Schuler, and my brother, George
Mausert.
By Mr. Reed.

@ You went to Pittsfield? A About July 1st or 4th.

Q Do you remember the linen and silver, where that was? A
I do not.
Re-direct examination.

Q You said that you knew that a warrant was out for his
arrest.  Who told you that? A George Mausert.

Q What did he tell you? A George told me—

Mr. Reed. Do I understand this was in Mr. Schuler’s
presence ?

The Court. Was Mr. Schuler present?

The Witness. No.

Mr. Reed. 1 object.

Mr. Bradner. Mr. Reed brought out on his cross exam-
ination about what George Mausert told Mrs. Briggs. Mrs:
Briggs testified on cross examination that George Mausert
had told her that a warrant was out for Fred Mausert’s
arrest. I believe that opens the door for further direet
examination on that.

The Court. 1 think she may give the entire conversation.

Mr. Reed. Well, with respect to that point it may be
competent, if confined to that.

Q) What did George Mausert say to you about there being a
wrrant out for your brother Fred’s arrest? A He told me
lere was a warrant out for his arrest and they were going to
d the Arion Palm Garden; that was told us by friends; this
riend was with him while he was talking to me, Mr. George
usert. This friend came in and he says, ‘‘Come on, Mausert,’’
says; ‘“they will know that I told you this. I don’t want to
seen with you.”’
Q0 Why did you send word to Fred, Mrs. Briggs? A Because
ny brother George told me to get him out of town for fear he
would be arrested.




Catherine Cadwell, direct.

CATHERINE CADWELL, sworn for the plaintiff.
Direct examination by Mr. Bradner.

Q Where do you live? A 903 West 109th street, New Yor
City.

Q Where were you living in June, 19137 A 203 West 109
street, New York City.

Q Were you in Newark on the 25th of June, 19137 A I was;
yes.

Q Were you present when Mr. Mausert received warning that
a warrant was out for his arrest? A Yes, I was.

Q What did Mr. Mausert do? A Well, he was frightened,
and my nephew told him that he would take him away in his
machine; they wanted him out of the ecity.

Q What is the nephew’s name? A Raymond Mausert.

Q A son of— A George.

Q Was he taken away in the machine? A Yes, he was.

Q Where was he taken to? A To my home.

Q In New York? A Yes, sir.

Q How long did Fred Mausert stay there? A About
weeks, as near as 1 can remember it.

Q Where did he go from there? A To Massachusetts; I
with him. :

Q And from Massachusetts? A To Albany.

Q Have you been acquainted with your brother’s wwhere-
abouts all the time these past few years? A I certainly have;
yes, Sir.

Q Did Mr. George Mausert ever call on his brother while he
was at your house? A He did.

Q Where did he call, do you know? A I could not tell you
just when, but during those two weeks that he was there at my
home.

Q Do you know what he called about? A I don’t know; no.

Q Did the Mutual Distributing Company, or anyone acting for
them, ever inquire of you where Fred Mausert was at any time!
A Never.

Q Has your brother, George Mausert, always known where
you were? A That I could not say.

Q How long have you lived in New York at that address? A
Nine years.

Q And he knew that address? A Yes, he did.




Catherine Cadwell, cross.

Q Were you at the Arion Hall Palm Garden when the goods
were being moved? A No, I was not.

@ Do you know what time of the day Mr. Fred Mausert went
to New York? A That I could not tell you; no.

Cross examanation by Mr. Reed.

) Do you remember what day that was, Mrs. Cadwell, that
e went? A Yes, the 25th day of June, 1913.
) Did you see Mr. George Mausert and his friend when they
e to inform Mr. Fred Mausert of the fact— A No, I did not.
Where were you at that time; were you in Newark? A
‘es; I was at my sister’s home, Mrs. Briggs.

Q You didn’t see Mr. George Mausert come there then and
speak to his sister? A No, I did not.

Q Well, I understood her to say that a sister of her’s went
and hunted up Fred Mausert? A Yes, I did, but T didn’t see my
brother George.

Q You saw your brother Fred? A Yes,

Q@ And you told him of this— A Yes, we did.

Q@ You think that was in the morning of June 25th? A I
could not tell you just when; I am not positive,

When did you next see your brother Fred? A That same

At your home in New York? A Yes, in New York.

He had gone away hurriedly? A Yes.

As soon as he was informed of the fact that it was said
t there was a warrant out for his arrest? A Y eg

And he went secretly, I suppose? A Yes.

He stayed at your house for two weeks? A About two

Did he leave there at any time, or was he there constantly?
He was there constantly.
Did he go out? A That I could not say.
You don’t think he went out at all? A That I could not
say, whether he went out.
Q You don’t know whether he went out at all, or not? A No,
I don’t.
Q Well, you were there during the daytime, of course? A
Yes.
Q Was he there the greater part of the time? A Yes.

10




Anthony W. Schuler, direct.

Q He was there during the daytime as well as at night? A
Yes.

Q As far as you know, he did not go out at all? A As far
as I know; I could not say.

Q You spoke of his going to Massachusetts with you? A Yes.

Q That was at the end of two weeks. Did he stay there in
Massachusetts any length of time? A Yes, he stayed there the
rest of the summer.

Q What was he doing there? A Just visiting around with
his brother.

Q Visiting his brother where? A His brother then lived at
North Adams, Massachusetts, and also he visited his father in
Albany. ‘

Re-direct examination.

Q You say your brother went away in an automobile? A Yes,
he did.

Q What kind of an automobile, open or closed car? A Tha
I could not say.

Q Whose automobile was it? A I think my brother George’s

ANTHONY W. SCHULER, sworn for the plaintiff.
Direct examination by Mr. Bradner.

Q@ What is your connection with the Mutual Distributing Com
pany? A President and general manager.

Q What position did you hold in 19132 A The same, presi
dent and general manager.

Q How long have you held that position? A Since its organ
zation, about since 1906.

Q Is Mr. Fred Mausert a stockholder in your company? A
believe he was a stockholder, yes.

Q@ And is Mr. George Mausert connected with your company
A He was at one time.

Q What was his connection with it in June, 19137 A Tle
was a stockholder, and also treasurer, up to June 18th, I think,
1913, either the 13th or 18th, I am not sure now; some time
the forepart of June, anyway.

Q Mr. Schuler, are these slips which have been offered in
evidence receipted by your man? A That looks like his signa-
ture, yes.




Frederick W. Mausert, direct.

Q What was his name, do you know? A Henry Klep.
Q They are receipted for at Arlington? A Yes.

Not cross examined.

FREDERICK W. MAUSERT, sworn for the plaintiff.
Direct examination by Mr. Bradner.

Q Where do you live? A Glens Falls, New York.

Q Where did you live in June, 1913? A Newark, New Jersey.

Q Were you carrying on business here then? A Yes, sir.

@ Whereabouts? A Arion Palm Garden, Washington street.

@ What kind of business was that? A Well, as near as I
can deseribe it, the same kind of place that was being run by
Kreuger’s Auditorium, as near as I can describe it.

() What was that, a restaurant? A A restaurant attached.

Q@ How many flcors did you have? A Two large floors.

Dy the Court.

Q That does not mean much to one who has not been at
[Lreuger’s Auditorium, Mr. Mausert. I am obliged to confess
my ignorance; I don’t know what Kreuger’s Auditorium is,
or its extent? A Why, I had a restaurant. I also rented it
for balls and parties and banquets, that is about all.

@ In connection with it you had a liquor license? A Yes, sir.

Q Sold liquor? A Yes, sir.

Q) And had dances there at night? A There was times we
had dances, yes, sir; not every night.

By Mr. Bradner.

() Did you have an open bar there? A No, sir, I did not.

Q Mr. Mausert, when did you first receive warning that a
warrant was out for your arrest? A Quite early in the morn-
ing; about six o’clock.

Q Of what day? A June 24th, 1913.

) Where did you receive this warning? A In my room at
the Hotel Broad.

@ Who gave it to you? A That, I could not mention the
name of the man, but some man came to my room and told me
to get out of town, the prosecutor was going to get me.
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By the Court.

Q You mean that you do not know the name of that man?
A Why, I did at the time, but I can’t recall his name now.

By Mr. Bradmner.

Q What did you do? A 1 stayed in the room; I said if
the prosecutor wanted me he could get me, I had done nothing
that I should leave town.

Q 'What influenced you to go to New York? A Beg pardon?

Q What made you go to New York? A My sisters, just
about noon time, both sisters influenced me to go right to New
York. My brother George was there; he told me to get out of
town as quick as I could, that the prosecutor was going to get
me; and they cried and went on so I went just for their sake.

Q Where did you go then? A My sister’s home in New
York City.

Q How long did you stay there? A About two weeks.

Q What happened to your business at the Arion Hall Palm
Garden?

Mr. Reed. Well, if he knows, he was absent from Newark.

The Court. The question is, Do you know what became
of your business?

A T did; I knew after I was there a day in New York City.
I found out.

Q Did you leave anyone in charge of your place? A T did.

Q Who did you leave in charge? A Mr. Mockler.

Q Who was Mr. Mockler? A Why, he was the man that
looked after my business.

Q General manager of the business? A Yes, sir, he was,
to a certain extent.

Q Did you communicate with Mr. Mockler at all while you
were in New York? A I did on the evening of the 25th, 1913.

Q About what time did you communicate with him? A I
should judge between five and six.

Q What was the purpose of that communication?

Mr. Reed. Objected to. I think this communication with
this employee would not be competent evidence, and, conse-
quently, the purpose of it is immaterial. T object to the
question.

The Court. The objection will be sustained.
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Q How did you communicate with Mr. Mockler? A By tele-
phone.

Q When did you first learn that the goods were being taken
out of the Arion Hall Palm Garden, or had been taken out?
A Between five and six o’clock on June 25th.

Q Mr. Mausert, do you know the goods and chattels which
you had in the Arion Hall Palm Garden on June 25th? A Do
I know the goods, or the price of the goods, which?

Q The goods themselves? A Yes, sir.

Q Did you make any list of those goods? A 1T did.

Q When did you make this list? A On the evening of the
25th, after I found out my goods were being taken away.

Q Mr. Mausert, have you your books of account, ete., of the
books which you used in your business? A They were taken
away with all my goods; I had nothing left.

Q  Would you know, then, from whom you bought these various
goods and chattels? A Why, I could mention some of the
people; I don’t know, I suppose I could mention all.

Q Are you familiar with the prices which you paid for the
various goods? A At that time, 1913, I was.

Q Did you make a memorandum of the prices? A I did.

Q Which you paid? A T did.

Q) Was the memorandum you made a memorandum of the
goods? -A Yes, sir.

Q) Where is that memorandum, Mr. Mausert? A T left it
with you at the last trial we had.

Q TIs this the memorandum, Mr. Mausert (showing witness
paper)? A Yes, sir.

Q I will ask you, Mr. Mausert, using that memorandum to
refresh your recollection, what goods you had in the Arion Hall
Palm Garden on June 25th, 1913, and also what prices you paid
for these goods. A To read from this list?

Mr. Reed. Well, if your Honor please, may I cross ex-
amine the witness on this memorandum?

The Court. Oh, of course, yes.
By Mr. Reed.

@ Mr. Mausert, you said that you made this memorandum
which you have in your hand now on the night of June 25th?
A T did not make this, no, sir.
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Q When wag this memorandum which you now have, made?
A That was made one year after, about one year after.

Q And by whom? A By a party in Glens Falls, New York.

Q I think you said the last time that this memorandum
was copied from memorandum that you made at that time?
A Yes, sir, it was copied from that memorandum.

Q Now, you fixed the time you made the original memo-
randum as the night of June 25th? A Well, T think, now I
recall it, after talking with my sister at the time, this was made
on the 25th.

Q On the former trial you said about a week after? A I
did not quite know just when I did make it; it was within
a week’s time, I think I remember saying at the last trial.

Q At what tme had you bought these goods? A These were
bought in 1910; some time in 1910.

The Court. This is not a general cross examination, Mr.
Reed; it is only to determine whether or not he can use
this memorandum.

Mr. Reed. My objection to the memorandum will be based
on the question now asked.

Q And what you put on the memorandum in 1913 was you
recollection, your then recollection, of what you paid for the
goods? A Yes, sir.

Q You have no present recollection of what you paid for the
goods in 1910 aside from that memorandum?

Myr. Bradner. He did not testify he bought the goods
in 1910.
The Witness. Not all the goods were bought in 1910.

Q Some of them? A Some of them, yes, sir.

Q And some of these goods you have on that list? A Some
of the goods, yes, sir; and some were bought along in 1911, 1912,
and also in 1913.

Q Well, what part of them were bought in 19137 A I will
have to look over this list to come to my mind.

Mr. Reed. T object to the use of this list because it was
made up after the controversy arose, and it was made up
then from a memorandum of what had happened thie e
years before, in some instances, and I think it is not such
a paper as is competent for this witness to use.
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The Court. The objection is overruled.

An exception to this ruling is noted by the defendant as
ground of appeal.

RecEss.

Ry Mr. Bradner.

(@ Mr. Mausert, using that memorandum which you have to
refresh your memory, will you tell what goods you had in the
Arion Hall Palm Garden on June 25th, 1913, and the prices
which you paid for those goods?

The Court. And about when you purchased them, if
you can.

Mr, Reed. 1 object to the question because it ealls for
the prices paid for the goods some three years before the
time the goods were alleged to be taken.

The Court. That would not be the measure of their value
at that time; it would be an element of their value; the
use to which they had been put would go with the cost
price, and the length of time they had been used would
have to be taken in connection with the price which had
been paid. That is the reason I have ins’sted that in stating
the cost price he ought to state when he purchased them,
and he should state the use they had had. I will overrule
the objection.

An exception to this ruling is noted by the defendants as
ground of appeal.

Q All right, Mr. Mausert. A Case goods.
) What do you mean by case goods? A Wines and liquors,
and so forth.

The Court. Well, now, in this statement here, the schedule
of goods and chattels, does not that follow his memorandum ?

Mr. Bradner. That follows his memorandum exactly, ex-
cept as to the prices and values.

The Court. Then I need not follow this any further, as
they appear in the schedule.

(Continued.) 360 creamers.




Frederick W. Mausert, direct.

Mr. Reed. Tt does not appear that the defendant received
at any time any creamers, and I object to the price of those
being shown on the present state of the proof.

The Court. I have understood from the witness that what
he is now about to testify to are the goods which were in
that place. The testimony is that everything was cleanes
out. If that is not so, you had better be sure about that.

Mr. Braduner. The testimony is that everything has beer
taken out.

The Court. Tt ought to appear very clearly that these
goods about which Mr. Mausert is going to testify were
positively in there when he left the day before.

Mr. Reed. In addition to that, it appears that the wit-
nesses who testified to where the goods went did not know
what goods, if any, went to the Hotel Broad to Mr. George
E. Mausert, the brother of this witness, and, consequently,
unless the goods which he now is to testify to are traced
to the defendant, the price or cost of them is not materi
or relevant.

The Court. The one point had better be cleared up that
the Court has suggested. The objection to this question
will be sustained. I am not sure that he has gone as far as
to state what the Court has suggested.

Q Is this memorandum a memorandum of the goods whicl
were in the Arion Hall Palm Garden when you left there?
A Yes, sir.

Mr. Reed. Of course, that is leading.
The Court. Yes, it is leading.

Q How do you know that? A We always kept that many
on hand. When one was broken we replaced it by getting new
ones. It was my instructions—

The Court. Not your instructions. What you know
about it.

The Witness. My instructions to my man, my overseer;
anything that was broken, always to get another the next
day, to keep in stock.

Q How do you know he did that? A It was my instructions
to my head man, and I have done it myself.
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Q@ How often did you check your stock up? A Every night
if anything was broken, because in holding banquets you have
got to have so many on hand; if you did not you would be short,
one thing we were very careful about; also glasses, silverware
and everything.

By the Court.

Q How long before this time had you personally checked up?
A Why, from night to night.

Q You, personally? A TIf I did not, my head man did.

Q That does not cover it. How soon before the 25th day
f June had you personally checked up? A Just a few nights
efore that, I could not say whether it was three nights or four.

@ Do you mean within a week, or a month? A It was less
time than that; I should judge probably three or four days.
The Court. All right, you may proceed.
An exception to this ruling is noted by defendant as
ground of appeal.
By Mr. Bradner.
Q All right, Mr. Mausert. A 360 creamers. Do you want
me to give the price of them?
Q  Yes, and when you bought them, to the best of your knowl-
edge? A In 1911, T believe; I could not vouch for that.

By the Court.

Q Anything further with reference to the 360 creamers?
L Why, just simply that I bought them, I should judge, in 1911.

By Mr. Bradner.

Q The price? A Five cents apiece.
() That makes how much? A $18.

Q All right, next item. A 90 vinegar cruets, at 15 cents,
$13.50.

Q When did you purchase them? A About the same time,
1911, Removable electric sign in front of the building, $210.
Q When was that put up? A Why, that gave the name of
the building, the Arion Palm Garden.
@ When did you buy it? A That was bought in 1910. One

oak revolving chair, $15. Oak writing desk.
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Q When did you get the chair? Tell when you got each one.
A 1910, along about that time. An oak writing desk, about
1910, $55. Safe, $60 1910. A large gas range $45. As near
as I can remember I think it was bought in 1911. Three large
mirrors $35, bought in 1911. 210 folding chairs, at $1.25 each,
amounted to $262.50. Oak and glass removable partition.

By the Court.

Q When did you get those chairs? Don’t forget to tell us
each item, when you purchased these articles. A About 1911.
A removable glass partition with swinging doors, made of oak,
$332, about 1910 that was bought. Latticework with electric
wiring, with 600 incandescent lights, $480; that was about 1911.
Complete window curtains for two floors for all windows, $180:
got in 1910. Onme stage plush curtain with fixtures, $52; about
1910, I believe, T got that. 360 water glasses, $18; I don’t kncw
what to say about that, in regard to when I got that; I openc
the place about 1911; the glasses we kept replacing when the;
were broken.

Q That was purchased during the entire time? A Yes.

Q Between 1910 and 19112 A Yes. 500 whiskey glasse
at 5 cents apiece, $25; the same thing of the glassware. 7
cocktail classes, at 1D cents apiece, $11.25. 90 large platter:
at 10 cents apiece, $9. 90 small platters, at 10 cents each, $9
90 medium platters at 10 cents apiece, $9. 75—

Q When were they bought? A Along about the same time.

Q What do you mean by that. A Between 1910 and 191:
75 champagne glasses, at 25 cents apiece, $18.75. 540 goblets,
at 10 cents apiece, $54. 450 beer glasses, at 10 cents apiece, $45.
300 wine glasses, at 15 cents apiece, $45. 15 cordi
glasses, at 15 cents apiece, $11.25. 45 trays, at ¢
cents apiece, $29.25. 450 waiter towels, at 10 cents apiece, $4°
50 dish towels, at 10 cents apiece, $5. 20 roller towels, at 2
cents apiece, $10. 24 bottles of Mumm’s KExtra Dry, $2.50
bottle, $60. 360 tablecloths, linen, 5 by 5, 35 cents apiece, $126.05;
got in 1911. 450 napkins, at 10 cents apiece, $45. 14 large
revolving electric fans $22.50 each. I haven’t got the full amount
down here. 950 wardrobe boxes—

Q When did you get the fans? A The fans were got in 1910.
950 wardrobe boxes, at 20 cents apiece, amount to—I haven’t
got the full amount here. Kight gas and electric chandeliers.
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Q When did you buy those wardrobe boxes? A Those I
had made.

Q@ When? A About 1910.

Q What were they for? A For hats and coats; to put hats
and coats in. $9.50 for the electric chandeliers. They were
installed in 1910, about; $76. 12 small electrie chandeliers,
$4.10, $49.20. A new oak staircase, removable, $105. That was
made in 1910. A removable stage, $185. That was put in
about 1911, along about that time. Artificial fire-proof vinework,
with palms, $310. That was installed in 1911. 75 oyster forks,
at 15 cents each, $11.25. 360 knives, at 20 cents each, $72.
360 forks, at 20 cents each, $72. 720 spoons, at 15 cents each,
$108. 360 spoons at 20 cents each, $72. 90 pepper shakers, at
15 cents each, $13.50. 90 salt shakers, at 15 cents each, $13.50.
90 toothpick holders, at 10 cents each, $9. 90 mustard cups,
at 15 eents each, $13.50. 360 dinner platters, at 10 cents each,
$36. 360 cups and saucers, at 10 cents each, $36. 360 pie
plates, at 5 cents each, $18. 360 bread and butter plates, at
0 cents each, $18. 360 butter platters, at 5 cents each, $18.
25 finger bowls, at 25 cents each, $6.25. 360 soup plates, at 10
cents each, $36. 90 table pads, four feet square, 50 cents each,
$45. 360 sauce dishes, at 5 cents, $18. 90 sugar bowls, at 10
cents each, $9. Case and bulk goods kept in stock, $300 worth.
Hix door checks, removable, $5 each, $30.

QQ When were they purchased? A In 1910. Removable
stair pads and rods, $13.50. 12 oak dining-room chairs, $1.75
cach, $21.

Q When were they purchased? A They were purchased at
Schmidt Brothers, as near as I can remember. :
Q@ When? A 1In about 1911. Removable piano platform,
$15. Mr. Bradner, there is some of this has been torn here; it

is very hard to make it out.

The Court. Clothing and shoes; it is here.

The Witness. Yes, that is right; clothing and shoes, $150.
I kept my wardrober.

The Court. Tiquor license.
Liquor license, $450. Shares of stock, Mutual Distribut-

g Company, $100. 360 cane-bottom chairs, $2.50 each; 1
haven’t got the full amount here, that is torn out.

The Court. $900.
The Witness. Those were bought at Schmidt Company.
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By the Court.

Q When? A 1910. 90 quartered oak tables, $17.50 each.
The full amount is torn out here. 235 folding chairs, in sec-
tions, at $1.45 each. 160 tungsten lights, at 35 cents each,
amounts to $56.

By the Court.

Q Had they been used? A Yes, they had been used.

Q How long? A We would replace them just as soon
as one would burn out; we had to do that. 205 two-watt tungs-
ten lamps, at 15 cents each, $31.75.

Q Had they been used, too? A Yes, sir. Electric sign
flasher, $37.50. Eight 500-watt tungsten lamps, at $4 each, $32.
300 tablespoons, 20 cents each, $60. 100 ballroom tickets, 100
rolls, at 25 cents each, $25. Two new auto tires, $37.50. Six
new auto tubes, at $4.25 each. One vulcanizing outfit, $45. One
box cabinet maker’s tools, $56. 15 special flower boxes and
palms, $3.50 each, $53.50. 11 special tubs, with palms, $6.20,
$68.20. I believe that is all.

By Mr. Bradner.

Q Are there any other things that you recall as being there
at that time? A No, I don’t remember just now.
Q Have you added up the values?

The Court. 1 might say there are two items on the
schedule which he has not mentioned.

The Witness. Probably I might have skipped that.

The Court. You can see if they are on the schedule;
second page, according to this, the ninth item from the
bottom is 360 individual dishes, that you did not read.

The Witness. Yes, I didn’t mention that. I overlooked
that.

By the Court.

Q Have you that? A Yes, sir.

Q What about it? A [Five cents each, amounts to $18.

@ Another item is the restaurant kitchen utensils on the
third page, just above the 160 tungsten lamps. A Yes, I have
that. Some part of it is torn off. Restaurant kitchen utensils,
$150.
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Q When did you get that? A That was got in 1910 and
1911. Did I mention anything about folding chairs?

The Court. You have mentioned everything on this
schedule now.

By Mr. Bradner.

Q Have you added up the values? A I did; I had it on
here, but you tore it off.

Myr. Bradner. I have added it up, and I added it at the
last trial also; it comes to $7,556.42.

Q Mr. Mausert, what happened to your business after the
goods were taken out?

Mr. Reed. Does he know? It appears that he went
away from here and did not ecome back. I think the first
question upon all these matters which involve the business
here in Newark should be whether or not he knows from
his own personal knowledge.

Q Mr. Mausert, do you know what was done in the nature
of business at the Arion Palm Garden after you went away?
A Simply taken the stuff out, the goods out.

Mr. Reed. The question is, Do you know?
The Witness. What became of the goods?

@ No; do you know what business was carried on there?
A Why, no, I don’t.

Q  Was your business carried on there? A Yes, sir, my
business was carried on there then.

@ After the goods were taken out? A Oh, no.

@ Was your business ever carried on there after June 25th,
1913? A No, sir.

Mr. Reed. Objected to. The question should be, Did he
ever carry on business?

Q Did you ever carry on business there? A The same
place of business?

Q@ Yes. A No, I did not, not after the 25th.

Q Why didn’t you carry on business there after that?

Mr. Reed. 1 object to that. I think his reasons for it
are not material.
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The Court. Tt seems the reason is so apparent it is al-
most unnecessary to ask such a question. He hadn’t any-
thing to carry on business there with, did he? The objection
will be sustained.

Q Do you know what the profits were from your business?
10 A They varied.
Q Do you know what they were at that time? A About
that time I did, yes.
Q What were the profits about that time?

Mr. Reed. 1 object to that as immaterial, and I do not
think that can be charged to the defendant.

The Court. The objection is overruled.

An exception to this ruling is noted by the defendanf
as ground of appeal.

A From $150 to $300 a week.

Q Mr. Mausert, when you went to New York, where did
you go? A My sisters’ home.

Q How long did you stay there? A About two weeks.

Q Did anyone call on you while you were there? A Ray-
mond Mausert.

By the Court.
Q Is that your brother? A My brother’s boy.
By Mr. Bradner.

Q When did he call on you? A June 25th, T should judge
along in the afternoon about three o’clock.
Q What did he want you to do?

Mr. Reed. Objected to.
Q What did he call on you for?

Mr. Reed. Objected to.
The Court. Objection sustained.

Q After you left New York City, where did you go? A North
10 Adams.

Q And how long did you stay in North Adams? A A few
weeks.

Q Who did you stay with? A My folks, father and
mother.
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Q From there where did you go? A T believe I went to

Albany, and then from there to Glens Falls.

Q Did you ever hear from the Mutual Distributing Com-
pany? A No, not to my knowledge.

Q Did you ever ask the Mutual Distributing Company for
your goods? A Yes, sir.

Q When did you do that? A T sent Mr. Bird to call on
\[r. Schuler; also a man by the name of Ienry Deyer,

Q When did you send Mr. Deyer? A 1 believe it was

hout four weeks after I left New York City; four weeks aiter
1 1e 20th.

@ What did you expect Mr. Deyer to do?

Mr. Reed. 1 object to that.

The Court. The objection will be sustained, unless you
say you propose to prove by Mr. Deyer that he delivered
the message; then, of course, it may be given.

@ Is Mr. Deyer in court? A I don’t believe so.

Mr. Bradner. 1 don’t believe we will have him on the
stand then. ~

The Court. Then you may recall Mr. Mausert when {hat
is shown.

Cross examination by Mr. Reed.

i} Let me see this memorandum of yours. (Memorandum
"'lod to counsel.) Mr. Mausert, you have listed among the
licles which were, you say, upon the premises, Palm Garden,
the time you left, 450 waiter towels. Will you tell us when

se were purchased? A From time to time.
’3 Do you remember any time when any were purchased?
Always kept so many in stock, just as soon as any was

gone we replaced it.

So you cannot tell us when the last were bought. A No,

And the roller towels? A The same.
! And the dish towels? A Yes, sir.
You have no recollection of any purchase of any one of
se particular articles, have you? A Well, at different times,
'n we bought them. ;
Can you tell me any occasion on which you purchased
v particular articles on your list? A Any particular time?

A
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Q Yes. A No, I could not tell you any particular time.

Q And aside from this list of yours, have you any recollec-
tion of what you paid for anything? A Yes, sir, as near as T
can remember.

Q What can you tell me that you had bought that you paid
for without consulting that list? A I paid for anything that was-

Q Tell me any one. A Towels, glassware.

Q What did you pay for the towels? A I could not tel
you that offhand now; I would have to have the slip.

Q That is what I say, independently you could not— A No:
now I could not; at that time I could; that is three years ago.

Q That is more than five years ago. A After leaving the
place. I did remember what the purchases were at that time

Q I say independent of the list you do not remember any-
thing now? A I could not say right now, no. It is five years
since I have been away from there now.

Q Will you tell me when you purchased the artificial vine-
work and palms? A I think in 1911, if T remember right.

Q You stated— A I think along about 1911.

Q Did you have that built, or buy it complete? A THa
it built.

Q The value you give us—is that the cost of building it
or— A What are you speaking of?

Q I am speaking of the stage? A Yes, I had that built.

Q That is what you paid? A $105, that is what it cost.

Q $105? A T think it was $105, if I remember right; T 2
not sure.

Q Well, when did you have the new oak staircase made!
A That was made in 1911, if T remember right.

Q You had that made? A Yes, sir; had it made.

Q You conducted a business there of renting out your h:
and cafe and restaurant? A Yes, sir.

Q Did you say it was largely attended? Did you have
large business? A Yes, sir; I done a nice business.

Q All the time? A All the time.

Q You had good business all the time? You had freque
calls, frequent customers? A Now and then you would have
a poor day, same as in every business.

Q You generally had good business? A Fair business.

Q And these tables, chairs, crockery, and so forth, I suppose
were used every day? A Used every day.
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Q From the time you started in in 1910, the time you got
them, until the time you left? A Everything was not got in
1910. I didn’t start the restaurant until later on.

Q When did you start the restaurant? A Some time in
1910 and 1911.

Q From the time you got them they were used continuously ?
A I used them right along, yes, sir.

By the Court.

Q@ What would you say was the average of people who used
them a day; would it be one hundred or two hundred people
in your place every day? A Why, yes, more than that, I should
say.

Q@ How much would you say on an average? A Average, that
may be four hundred a day.

Q@ Every day? A Sometimes I had big affairs in there ;
we would have two thousand people at night, and then again
have a small affair, probably be two hundred people; just ae-
cording to who you would rent your place to.

By Mr. Reed.

Q I show you a paper, Mr. Mausert, and ask you if that is
your signature?
Mr. Bradmer. 1 object to it.
The Court. What is the objection?
Mr. Bradmer. 1 do not think it is a proper eross exami-
nation, and he is trying to put in part of his case now.
The Court. You can always identify a signature on
cross examination.
Mr. Bradner. 1 anticipated my move a little.
The Court. All right.
A S¥er i
Q@ That is your signature? A Yes, sir.
@ And here again, on the same paper, a little down, is that
your signature? A Yes, sir.
Said paper marked D. 2 for identification.

Q Now, I call your attention to what preceds your signa-
ture there, some changes made in it on the margin; do you
recall being present when those changes were made? A I
don’t remember.
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Q Do you know who was Charles H. Kappes? A Yes.

Q Who was he? A Mr. Schuler’s lawyer, I believe, at the
time.

Q I am asking you what you know about it? How did you
come to go to him? A Why, Mr. Schuler sent Raymond Mau

10 sert to see me.

Q Excuse me, that is not an answer to my question. Did

you go to see Mr. Kappes? A No; I was taken there.

Mr. Bradner. I object. I do not see how this is proper
cross examination; there has been nothing said about going
anywhere to see Mr. Kappes, or anybody else, in the direct
examination, and nothing about any papers.

The Court. 1 understood him to say that with the ex-
ception of Raymond Mausert, his brother’s son, who called
on him on the 25th, he had not seen anybody in connection
with this matter, and then he says that never, to his
knowledge, did he hear from the Mutual Distributing Cor -
pany. I rather imagine, from what I heard of the open-
ing, that this may have to do with that situation.

Mr. Reed. This was a paper he executed at that time,
and it contained a certain schedule of goods. I will show
your Honor. (Paper shown to Court.)

The Court. Suppose you ask another question; there
no question now.

30 Q After you left Newark did you see Mr. Schuler, aff
you left Newark on June 25th? A No, sir.
Q You never saw him until 1916, did you? A I dov’
remember if it was 1916 or not.

Q When do you first recall seeing him after June 25th,
19132 A I could not say; it was 1915 or 1916.

Q It was in 1915 or 1916 you saw him? A Tt may have becn.

Q In the meantime, I think you said you had sent Mr.
George Bird to see him? A Yes, sir.

Q Who was Mr. George Bird? A A partner of mine.

Q You were then in business in Glens Falls? A Yes, sir.

By the Court.

Q I thought you said you sent Mr. Bird about four wecks
after you left New York. A Mr. Deyer.
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By Mr. Reed.

Q Where is Mr. Deyer now, do you know? A Why, he is
in the eity here some place; I think he is on the police force
now.

Q Where did you see him? A T think I had written to
him, although I am not sure, to call on Mr. Schuler.

Q You think you wrote to him? A I am quite sure I
wrote to him or talked to him over the phone, I don’t remember.

Q I show you a letter dated April 27, 1914; is that your
signature? A Yes, sir.

Q That is the letter you sent with Mr. Bird at the tlme you
]V'tvrred to? A Yes, sir.

Same marked D. 3 for identification.

@ I show you another letter signed G. William Mausert;
is that your signature? A Yes, sir.

Q And did you send that with Mr. Bird to the Mutual
Distributing Company? A Yes, sir.

Q@ Do you remember the date of that? A No, T don’t.

QQ  Was it before or after this letter of April 27th? A I
don’t remember.

) You don’t remember that? A I don’t remember.

Q Do you remember sending these letters? A Yes, sir.

Said letter marked D. 4 for identification.

Q Was the spotlight spoken of one of the articles you claim
was taken from your premises? A T don’t quite understand.

Q This refers to a spotlight; was that part of the goods
vou claim were taken from your premises? A Yes, sir.

Q Well, did you want to get the spotlight? A T did.

) So you sent Mr. Bird down for it? A Yes, sir.

Q@ And with this letter, Exhibit D. 4, for identification, did
vou? A What is about this, now?

Q T say you wanted the spotlight and sent Mr. Bird down
with that letter to Mr. Schuler? A Yes, sir.

Q Had you communicated with Mr. Schuler either on the
phone or by letter between June 25th, 1913, and the time you
ser f this letter? A Had I received one from Mr. Schuler?

Q T say, had you communicated with him? A I did, a
number of times.

Q By letter, or how? A By letter, T believe.
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Q@ Have you copies of any letters that you sent him? A No,
sir.

Q Didn’t you keep copies of letters? A No, sir, I did not.

Q Did you say that you sent other letters than this? A I
believe I did, a number of times.

Q Well, you believe you did; do you know? A Well, I
did, yes.

Q When? A While I was in Glens Falls. I never received
any reply from Mr. Schuler.

Q You never received any reply at all 2 A No, sir.

Q Were they before or after this letter? A Well, I don’
know. When was that letter dated?

Q The letter has no date. A Well, then T don’t remember.

Q You don’t remember when this was sent? A No, I don’t.

Q So you can’t tell whether it was before or afterward?
A No.

Q Do you remember when you got the spotlight? A
could not tell the date when I did get it.

Q Was it about the time that you sent this letter?

T
§

Mr. Bradner. Objected to as not proper cross exami-
nation.

The Court. 1 am inclined to permit it; he is a party,
and more latitude is allowed in the cross examination of
a party than a mere witness.

Q (Question read.) A I don’t remember that.

Q Well, you wanted to get this spotlight, did you? A Yes,
sir.

Q You sent your partner down for it, did you? A Yes, sir.

Q And he reported to you that Mr. Schuler would not let
you have it unless you paid $10 for it, didn’t he? A Yes, sir.

Q And you sent him down the $10, didn’t you?

Mvr. Bradner. Objected to.
The Court. Objection overruled.
Exception to plaintiff.
A No, sir, I did not.
Q Didn’t you pay for it? A He paid for it.
Q Who? A Mr. Bird.
Q Mr. Bird paid for it? A T suppose he did; I didn’t pay

TEORE S,
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Q Well, you wrote this letter, Exhibit D. 3, for identification,
I think you said? A Mr. Bird, if I am right—

Q T say you wrote that, didn’t you? A Yes, sir, I did.

Q Well, now, in 1916, in January you went down to the
office of the Mutual Distributing Company in Newark, didn’t
you? A Well, if that is the date of that check, it must have
been.

Q January 4th, 19162 A Yes, sir.

Q (Check shown to witness.) A Well, I could not say
the date.

Q Well, can you say whether it was about that date? A Well,
it might have been.

Q Might have been about that date ? And you saw Mr.
Schuler, did you? A Yes, sir.

Q And you talked to him about these goods, didn’t you?
A Yes, sir.

Q And he showed you what had been done with them?
A No, sir. :

Q Didn’t he show you the books? A No, sir.

Q) Are you sure of that? A Quite sure of that.

Q You are quite sure? A Yes, sir.

Q After talking to you about your goods, he gave you this
check, didn’t he? A That check was given to me, yes, sir.

Q Well, by whom was it given to you? A Mr. Schuler.

Q Who? A I think Mr. Schuler gave me the check, if T
remember right.

Q And you endorsed it? A Yes, sir.

Q That is your signature on the back of it? A Yes, sir.

Said check marked D. 5 for identification.

Q) This was the balance that remained over and above the
account of the Mutual Distributing Company, and expenses?
A Not that T know of, no, sir.

My. Bradner. 1 object to this line of testimony; it does
not seem to be proper eross examination.

The Court. The objection will be overruled.
Exception to plaintiff.
Q Well, why was it given to you? A Why, I had shares
in the Mutual Distributing Company; it was given to me in that
way.
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Q What is that? A The share T owned in the Mutual Dis-
tributing Company.

Q The share that you owned? A Yes, sir; dividend on the
share T owned; that is the way it was explained to me.

Q Who explained it to you that way? A Mr. Schuler, as
near as I can understand.

Q Do you say he told you that? A He gave me that check,
and it was understood it was my share of the dividend.

Q Who said that to you? A Mr. Schuler.

Q Where were you when he said that to you? A Right in
the office.

Q Was anything else said about it? A Simply was given
to me, that was all, and I accepted it, for I had shares in it.

Q Did you talk about these things that you have spoken of
today? A T certainly did.

Q What? A Yes, I did.

Q What did you say about that? A Wanted to know what
he was doing with my goods, and what right he had to keep

my goods.

Q Was that all that was said about it? A All that I remem-
ber at that time.

Q Did he say anything about it? A He said, ‘“You will
have to fight this out with your brother George; he is the ma:
that got me to take the goods.”

Q You say positively that this check had mnothing to
with those goods? A Not that I know of; nothing mentione
to me. Tt was the dividend on these shares, on my shares.

Q Did he tell you the rate of dividend? A No, sir, he did
not.

Q How many shares did you have? A One share.

Q You had one? A Yes.

Q That was one of the things that you complained was
taken from you, wasn’t it? A Why, yes, the share was taken
from me.

Q Yet you say they paid you a dividend in 19167 A Why,
ves, that is the way it was given to me.

Q Had you ever received a dividend before? A Yes, I did

Q When was that? A That was sent to me shortly after
T was in Glens Falls; I could not tell you the date; it was sent
to me by check.




Frederick W. Mausert, cross.

Q De -you remember the amount of that check? A No, I
don’t.

Q@ Was that a check from the Mutual Distributing Company?
A Yes, sir.

Q Was it sent by them or by someone else? A Sent by
Mr. Schuler.

Q T thought you said you never heard from him. A Well,
in-this way I did, by check; didn’t send no word, just simply
a check sent that way.

Q That was all? A Yes, sir.

Q) Was that the only time you received a dividend? A The
only time I remember it.

Q When did you go to Glens Falls? A I went there in 1913.

@ What time in 1913? A I don’t remember just the time.

Q Well, you said first you went to Massachusetts after you
left New York? A 1 did.

Q How long were you there? A T was there the biggest
part of the summer; then after that T went to Glens Falls.

Q So you went to Glens Falls in the fall? A Yes, early in
the fall, T should judge.

Q In 1913; and shortly after that you received, you say,
a check for dividends? A T believe so.

Q Well, can you be positive? A TIf T see the check; T
couldn’t tell you just the date, or when it was.

() No explanation of what it was for? A On the dividends.

) Was there a letter with it? A 1 don’t even remember
if there was a letter.

() You say you don’t remember its amount? A No, I don’t.

@ Now, I understand that that was the first time you saw
Mr. Schuler, in 1916, at the time that check was given; that was
the first time you had eomplained to the Mutual Distributing
Company, so far as you can now remember about— A T com-
plained about it by writing letters, but never received any
answer from Mr. Schuler about my stuff.

() But you cannot remember whether you had written Mr.
Schuler before or after this letter D. 3 for identification? A No,
[ could not say.

The Court. What is the date of ‘D. 32
Mr. Reed. April 27th, 1914.

Q In this letter of April 27th, 1914, you say, “Will sell gas
range for $18 or $20;’’ do you remember that? A Yes, sir.
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Q What did that refer to? A Mr. Bird was down previous
to that letter and Mr. Schuler said—

Q@ What were you referring to, the gas range you spoke
of here today? A Yes, sir.

Q@ And was it your intention to direct that it be sold for $18
or $20? A Mr. Bird was down previous to that.

Q What was your intention from what you said in this
letter about selling the gas range for $18 or $20? A It seems
Mr. Schuler wanted to know the price of it.

Q And you put that value on it—$18 or $20? A Yes, [
put that value on it.

Q ““Will you please let Mr. Bird have spotlight for $10?”
You referred also to this spotlight, I think you said? A Yes,
sir.

Q You were asking Mr. Bird to let Mr. Schuler have the
spotlight for $10? A T believe Mr. Schuler asked $10 for the
spotlight.

Q The way of it was, then, you sent down to Mr. Schuler
and asked for the spotlight, and he said— A Anything I
wanted I would have to pay for it.

Q So you paid for this, eh? A Mr. Bird paid for it.

Q You sent him down to get it? A I didn’t send him
down; he had business in Newark.

By the Court.

Q Who said anything you wanted you would have to pay
for? A Mr. Schuler.

Q To whom? A To Mr. Bird.

Q Not to you? A No, sir.

By Mr. Reed.

Q Mr. Bird came back and reported that, did he? A Yes,
sir, he did.

Q And you sent Mr. Bird down to get the spotlight and
pay the $10 for it? A After Mr. Schuler said he wanted $10
for it.

Q You wrote this P. S. at the end of this letter D. 3 for
identification, didn’t you? A Yes, sir.

Q You said, ‘““Give Mr. Bird all particulars about my
goods”’? A Yes, sir.

Q “‘So I will know just how things are?’”’ A Yes, sir.
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Q And did you receive a letter of which this is a copy dated
May 1st, 1914? A No, sir.

Q Containing a statement of your account, and a statement
of what had been done with the goods? A No, sir.

Q@ You did not receive that; are you sure of that? A Yes,
sir, I am sure.

Q I understand you said your sisters told you there was a
warrant out for your arrest? A Yes, sir.

Q@ And you, consequently, left Newark, went away in an
automobile, did you? A Yes.

Q That was on June 24th? A June 24th.

QQ And you went to your sister’s house in New York?
A Yes, sir.

Q And that was to avoid what you thought was to be an
arrest under a warrant that was said to have been issued for
you? A Yes, sir.

Q And you did not come back to Newark? A No, I did not.

@ You stayed there for two weeks, and then went to Massa-
chusetts, and from there to— A T think I stopped in Albany.

Q Albany, and then to Glens Falls. Now, I understood you
to say that you went away because your sisters were so anxious
about it, and cried, and persuaded you to go; is that right?
A Yes, sir.

Q Well, did you stay away for the same reason? A I
don’t quite understand.

Q I say, was that the reason you stayed away from Newark?
A Well, T was frightened some after I got over there, at the
time; but if it wasn’t for my sisters I think I would have
stayed.

WILLTIAM MOCKLER, sworn for the plaintiff.
Direct examination by Mr. Bradner.

Q Where do you live? A I live in Newark.
Were you employed by Mr. Mausert? A Yes, sir.
In June, 19132 A Yes, sir.
Q In what capacity did you work for him? A I was bar-
eeper and head man.

Q Do you recall the 25th of June, 19132 A Yes, T guess
I do.




William Mockler, direct.

Q How do you recall it? A Well, T know I went there
around the noon hour and they were removing the stuff out,
i all T remember; the 24th T was off, that was my day off, and
I came there the next day and they were moving the stuff out.
Mr. Schuler and Mr. Mausert was there, George Mausert.

@ When did you leave Arion Hall the last time before this?
A Oh, between five and six in the afternoon.

Q That is the 24th? A No, I was not working on the
24th. T was there on the 25th; that is when they were moving
the stuff away.

Q@ What was the last day you were there before the 25th’
A I wasn’t there any more after the 25th.

@ The last day before the 25th? A The 23d T was there

Q You did not work the 24th? A I did not work ; it was
my day off; I was off the 24th; I came in on the 25th abou!
noon hour, when they were moving this stuff out.

Q They had already started to move? A Yes.

Q Who else was there besides Mr. Mausert and Mr. Schuler
A I think Mr. Bradner, if I am not mistaken.

Q Anyone else? A Well, I can hardly say; I was in the
back at the time, where the bar was; I was packing up all th:
stuff there, helping along there, I.think; that is all T can re
member. I 'know when I came in there I saw those two gentle-
men there, Mr. Mausert and Mr. Schuler.

Q What was Mr. Schuler doing? A He was talking with Mr.
George Mausert; I don’t know what he was talking about.

Q Do you know what goods went into the vans, the moving
vans? A Most all the goods there outside of the liquor; tha
was all taken down to the Hotel Broad, to George Mausert.

Q The liquor was taken to the Hotel Broad? A Yes, the
liquor, that is, the bar stuff that T had charge of.

Q Who took it down? A They hired a wagon to take it down.

Q Anything else taken down to the Hotel Broad? A That
is all T can remember in my line; there might have been other
stuff; I couldn’t say.

Q Did you see anything else go out? A Well, all this other
stuff went in the vans; I see all that stuff; the vans was all
there; I see them taking it out, chairs and tables and all that
stuff; in faect, everything was cleared out except the bar; that
was all that was left.
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Q What happened to the linen? A Well, I don’t know any-
thing about that; I didn’t have charge of that. *
Q) What time did they finish moving? A After five o’clock,
pretty near six o’clock at night.
() Was there anything left in the place after that? ‘A Only
the bar; that was all.
Q Did you know where Mr. Fred Mausert was at this time?
A No, I did not.
Q Did you hear from him at all during the day? A Yes,
lie telephoned at five o’clock when I was there.
Q Did you talk with him over the ’phone? A Yes, sir.
Q What did you tell him?
Mr. Reed. Objected to.
The Court. Objection sustained.

Q Who put the liquor and stuff in the wagon to take to the
Hotel Broad? A The people who were hired to do it; the man
who had the wagon.

Q Did you help pack up anything? A All the stuff there;
took an inventory of all the stuff there and gave them a list of it;
that is all; I know I put it in boxes and packages and barrels,
and such like that.

() 'Who gave the orders to do that? A Mr. George Mausert
told me.

Q Was Mr. Schuler there then? A He was there at the
ime, yes.

() Was Mr. Schuler directing any of the moving?

Mr. Reed. Objected to as leading the witness.
The Court. The objection is overruled.

Well, they were both talking together, and Mr. Mausert told
me they were going to get vans and move all the stuff; that is all
T know; I don’t know whether he directed Mr. Schuler or not; I
don’t know; I didn’t hear it; I suppose he did; I don’t know.

Mr. Reed. 1 move that that be stricken out.
The Court. It will be stricken out.

(ross examination by Mr. Reed.

Q Do you know whether or not Mrs. Briggs was there at any
me during the day while you were there? A 1T could not say;
T was working in the back; I couldn’t tell you.

PrainTirr RESTS.
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Mr. Reed. I will ask for a non-suit. It seems to me
the plaintiff has not proven any of the allegations of the
complaint. Putting the worst phase of the case on it, for
the defendant, it appears that certain property, consist-
ing of eight loads of goods from the Arion Palm Garden,
were sent to Mr. Schuler and delivered to Arlington to a
storage place of his. It appears that they were sent by
the direction of Mr. George Mausert. It is true that it
does appear from the testimony that Mr. Schuler was
present part of the time when the goods were being re-
moved from the Arion Palm Garden, but that is entirely
consistent with the theory that they were taken by Mr.
George Mausert and sent to him for storage. In other
words, there is nothing in the evidence that shows a wrong-
ful taking by the defendant or any of its officers, and the
mere fact that he was present and talked with Mr. George
Mausert does not indicate that the defendants, the Mutual
Distributing Company, took any goods wrongfully from the
plaintiff. It does not seem to me that the Mutual Dis-
tributing Company has done anything for which they can
be muleted in damages by the jury.

ARGUED.

The Court. The motion will be denied.
Exception to this ruling is noted by defendant as ground
of appeal.

ELIZABETH BRIGGS, recalled for defendant.
Direct examination by Mr. Reed.

Q Mrs. Briggs, I show you a letter dated March 17, 1918; in
whose handwriting is that? A It is in my handwriting.

Q@ You wrote that? A Yes.

Q To whom? A My brother George.

Q I want to call your particular attention to this part of it on
the second page; will you read that. Do you remember writing
that? A Yes, I do.

Q And you refer to the time when your brother Fred went
away; that was on June 25th; you saw George Mausert then? A
At what time?

Q On the 25th? A Yes, sir.
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Q You saw him on the 24th, did you? A The 24th, now, I
can’t recall it.

Q That was the day before he went away? A Yes.

Q George Mausert was trying to help his brother escape from
what he supposed was a warrant out for him? A Yes.

Q And to take care of his property for him while he was
gone?

Mr. Bradner. Objected to as leading.
The Court. The questions are leading.
(Question withdrawn.)

Q Well, you said in this letter, ‘T know you meant to help
him instead of wrong him,”’ did you not? A Yes.

Q Was that what he was attempting to do? A Certainly; he
was trying to help my brother.

Q Well, you said this morning, T understood, that you went
to the Palm Garden to persuade him not to take the goods out?
A I said this morning that the goods were being moved out; I
went to the Arion Palm Garden trying to keep the men that were
moving them; trying to dissuade them from moving them out.

Q@ And you had quite a discussion there with George? A Yes,
I did. I seen Mr. Schuler and my brother, or Mr. Mausert was
moving the goods out, and seemed to have charge; I-went up
and told them it wasn’t good, or fair, to.move the goods out,
without letting the boy, Mr. Fred Mausert, know about it. I
tried to plead with them not to let the goods go out; I didn’t
think it was fair without letting the boy know they were de-
stroying the business.

Q And yet you said in this letter that George Mausert was
trying to help him? A Yes, sir, at that time; at the time he
came and told me there was a warrant out for his arrest I truth.
fully believed that my brother George was trying to help my
brother Fred.

Not eross examined,

DANIEL J. LYNCH, sworn for the defendant.

Direct examination by Mr. Reed.

Mr. Reed. First, I offer in evidence a chattel mortgage
made by Frederick W. Mausert to the Mutual Distributing
Company, dated the 25th day of June, 1913, recorded in

10
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the office of the Register of Essex County, on the 26th
day of June, 1913.
Same marked Exhibit D. 2.

Q Mr. Lynch, I show you a chattel mortgage, a certain copy
of chattel mortgage, and a paper headed ‘‘Chattel Mortgage
Sale,”” and ask you if you recognize those? A Yes, sir.

Q What did you do, if anything, in connection with them? A
I foreclosed the mortgage. I went to the corner of Railroad
avenue and Devon street, in the town of Arlington.

Q When was that done? A That was done on—the notice
was put up on July 19th, 1913; the sale was July 26th, 1913, at
nine o’clock in the forenoon.

Q What notice did you put up, if any? A T put up five
notices.

Q Where? A Different parts of the town over there.

Q Were thev public or private? A Publiec.

Q And what was then done? A T went to the place of the
sale on the day that I advertised it for, and sold.

Q (By the Court.) That was what date? What date did you
sell? A July 26th, 1913.

Q (By Mr. Reed.) Did you take any inventory of the prop-
erty? A I took the inventory from the schedule of the chattel
mortgage.

Q That was all? -A That was all.

Q You didn’t compare it? A Didn’t compare it; the goods
were in a barn there.

Q And what did you sell, what goods were there? A What
goods were there; yes, sir.

Q And to whom? A To this gentleman over here, Mr. Schu-
ler, is it?

Q Mr. Schuler. A Yes.

By the Court.

Q For how much? A Well, for $600, to the—

Q Sold the goods in bulk? A Sold both the goods in bulk:
yes, sir, $600, to the Mutual Distributing Company.

Q (By Mr. Reed.) What is this paper T show you? A Tt is
a notice of the chattel mortgage sale.

Mr. Reed. T offer this in evidence.

Q (By Mr. Bradner.) This is your signature? A Yes, sir.
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Mr. Bradner. 1 have no objection.
The Court. Tt will be received.
Same marked Exhibit D. 6.

C'ross -examination by Mr. Bradner.

Q@ You say you put up notices of the sale? A Yes, sir.

@  Where did you publish those notices? A Over in the town
here; different parts of the town.

) How many notices did you put up? A Five.

Q@ Do you know the places you put them up? A I can’t just
recall now. \

(@ Have you any record? A No, sir, I haven’t; I always put
up five notices.

@ You say you always put up five, and you tell us you put up
ive— A Yes, sir; I am sure I did.

Q You don’t know where you put them up? A Not exactly.

By the Court.

Q Do you know you put any up? A Yes, sir; I put one at
the place of sale and one around the railroad there.

Q  What do you mean, ‘‘around the railroad’’? A Where
his sale took place is right near a railroad there; the Green-
wood Lake, I think it is, and then along Kearney avenue, I put
up one there.

@ You mean out of doors? A Yes, sir.
() Not in any public building? A No, sir.
() All out of doors? A All out of doors.
Q
)

(

QQ Were there any bidders at that sale, Mr. Lynch? A No;
only Mr. Schuler I saw.

Ve

No one else but Mr. Schuler? A That is the only one I
an recall now.

Re-direct examination.

Q What is your official position? A Sergeant-at-arms, Sec-

d Distriet Court.
 How long have you been such? A About two years.
(By the Court) Second District Court of Newark? A

Q
Yes, sir.
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ANTHONY W. SCHULER, recalled for the defendant.

Direct examination by Mr. Reed.

Q Mr. Schuler, you testified this morning you were president
and general manager of the Mutual Distributing Company and
held that position in 19172 A Yes, sir.

Q Did you know Mr. Frederick W. Mausert? A Yes, sir.

Q And Mr. George Mausert? A Yes, sir.

Q And did Mr. Frederick Mausert have any dealings with the
Mutual Distributing Company prior to June 25, 191372 A Yes,
SiT.

Q Of what nature? A Why he bought wines and liquors from
them for several years, since 1909, I think.

Q And was there any indebtedness due to him or from him
to you on June 25th, 19132 A He owed us $682 and some odd
cents, as near as I remember.

Q Did you know of his leaving Newark? A T only was told
by his brother that he left Newark; the only way I knew.

Q When did you hear of it? A Why, I think June 25th.

Q And I show you Exhibit D. 2; do you recognize that? A
Yes, sir.

Q When did you receive that? A Why, I think on the morn-
ing of the 26th of June.

Q From whom did you receive it? A From yourself, Mr.
Reed.

Q Did you see Mr. Frederick Mausert after June 25th? A
Not until 1916; January 4, 1916, I think was the date.

Q Well, did you have any communication with him? A After
June 25th?

Q June 25th, 19137 A Yes.

Q I show you Exhibit D. 4 for identification; did you receive
that? A It is not dated; my recollection is I received it a week
or two before the one dated there.

Q You refer now to Exhibit D. 3?2 A Yes; I think a week or
two before April 27th. On April 27th I received the second let-
ter, and about two weeks before that we received the first letter
here, which is marked D. 4.

Q April 27th, 1914, did you receive any communication from
Frederick Mausert, between June 25th, 1913, and April 1st, 1914,
then? A No, sir.
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Q Then, Exhibit D. 4 for identification, was or was not that
the first communication you received? A That was the first
communication.

Q How did you get that? A This was handed to me by a
man by the name of Bird, Mausert’s partner, as I understood.

Mr. Reed. 1 will offer this in evidence.
Same marked Exhibit D. 4 and read to the jury.

Adjourned until Monday morning, April 21st, 1919, at
ten o’clock A. M.

Newark, N. J., April 21, 1919.
Continued pursuant to adjournment.

Appearances as before.

ANTHONY W. SCHULER, resumed the stand.
Further direct examination by Mr. Reed.

Q@ Mr. Schuler, did you see Mr. George Mausert on the 25th
of June? A Yes, sir.

@ Where? A At the Hotel Broad.

Q Is he related to Mr. F. W.?2 A Brother.

Q@ What took place there? A Why, we talked about the
chattel mortgage. :

@ T think you told us the other day that Mr. Fred Mausert

owed you some money? A Six hundred and eighty-two dollars
and some odd cents. :

Q Now, go ahead; what was said?
My. Bradner. 1 object to the conversation.

Did you see him later at the Arion Palm Garden? A Yes,

Q What time of day was that? A T should think between
four and five o’clock in the afternoon.

@ Who was present? A Mr. Mausert was there.

Q Which one? George Mausert, and Mrs. Briggs.

() She was one of the witnesses here? A Yes, sir.

Q What was Mr. George Mausert doing? A Why, he seemed
to be superintending the work there.
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Q What work was going on? A Tearing down partitions,
moving out furniture, and so forth; packing linen and silverware.
Mrs. Briggs was packing the linens and silverware there.

Q Did you see Mr. Mockler there? A Yes, sir.

Q What was he doing? A Packing glassware and other
things, I presume; I don’t know just what he was doing exactly
I know he was packing glassware, and behind the bar.

Q Mrs. Briggs testified that she spoke to you—at least I thinlk
she spoke to you—remonstrated, anyway, about what was going
on; do yvou recollect that? A No; she positively did nof
remonstrate with me. She spoke to me and I spoke to her in a
very friendly tone, but no remonstrance on her part whatever.

Q What did she say, if anything? A I don’t just recall:
speaking about Fred Mausert, that is all, but in a friendly way:
nothing was said in the way of remonstrance. She was packing
linen and tableware at the time I was there.

Q Well, when you were on the stand the other day you identi-
fied some slips, some delivery slips from Job De Camp. Do you

know what was contained in the drays that— A No, sir.

Q What property did you receive, if any, that came from-—
A The property that we had a list of here; I think you have a
list of it; that is the property we have sold, and the property now
remaining is all we got; you have a list of both of them.

Q What did they consist of, shortly speaking? A Why,
chairs and tables mostly, and flat settees.

Q How did you come into possession of them? A Tt was
sent there by Mr. George Mausert.

Q Sent where? A To Arlington.

Q Did you have any conversation with him about that feature
of the matter, delivery of the goods to you? A Yes.

Q What did he say about that?

Mr. Bradner. Objected to.

Myr. Reed. We are accused here of taking these goods
without right, breaking in and entering the place of busi-
ness of the plaintiff and taking these goods away; we are
entitled to show the circumstances under which we re-
ceived them, and the conversations with the persons from
whom they were received.

The Court. The objection will be sustained.
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An exception to this ruling is noted by the defendant as
ground of appeal.

() When did they arrive in Arlington, do you know? A Some
time in the morning of the 26th of June, I think.

() Did you take any part in moving them out of the Arion Hall
Palm Garden? A No, sir; nothing whatever; no part at all.

() When did you see Mr. George Mausert last? A Recently,
) you mean ?

Q- Yes. A Yesterday.

() And have you brought him here? A Tried to get him te
come; he would not come.

() Where is he? A In Brooklyn.

Q. He was here at the last trial, was he? A Yes, sir.

() His testimony was taken? A Yes, sir.

() You spoke of a list of goods which you have sold and which
vou still have; I show you a list; will you tell me whether or not
at is the list to which you refer? A That is the list of the
oods, yes, sir, that we sold.

() Where, and under what circumstances, was that list made?

This list here?

() Yes. A I presume that is a copy of our books.
O You did not make that yourself? A No, sir.

() Now, here is another list; what is that? A That is a copy
f the list of goods on hand.

() Who made up the list of goods on hand? A T made the
list of the goods on hand, took the stock myself, handed it to our
vpist, and this is the typewritten copy.

() Well, did you see this afterwards? A See what after-
wards?

Q This list? A This list here?

Q Yes. A Why, yes.

Q) And what did you do with it in regard to the list which you
had made, if anything? A I compared it.

Q You compared it? A Yes, sir.

() Where is the list you made? A That I don’t know; that
was made some time ago; about three years ago, I guess; I don’t
know what has become of it.

() Have you made any search for it? A Yes.

Q Were you able to find it? A No, sir.
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Q Well, then refreshing your recollection from that list, will
you tell me what goods you have remaining on hand? A T can
read it from here; will 1?

Q Yes. A 44 round top tables, 1 ticket counter, 1 wall
closet, 1 gas range, 1 ’phone booth, 61 soup plates, 79 dinne:
plates, 92 sandwich plates, 10 saucers, 2 water pitchers, 39 veg-
etable dishes, 6 spice dishes, 9 coffee cups, small; 6 cracke:
pitchers, 1 coat rack, 24 window shades, 2 curtains. That is all.

Q@ Now, what did you do with regard to the chattel mortgage
after these goods had been taken to Arlington? A Why, it wa
foreclosed, about a month later, after we got the goods.

Q What was done at the foreclosure sale? A Purchased by
the Mutual Distributing Company.

Q And before that foreclosure did you see Mr. F. W. Mauser
at your place of business, or elsewhere? A I did not.

Q Did you know where he was? A I did not.

Q And when did you first learn where he was, or had been,
during that time? A T did not learn where he was, or had been:
I knew he was out of the State; that is all.

Q I say, when did you first learn of his whereabouts?
Why, I should judge, when he sent down; he sent an order down
for the spotlight; that was sometime; I don’t just recall th
date; it is a letter in April of 1914, I think; T am not sure.

Q@ That is the one you referred to the other day? A Ye
sir; that was the first I ever heard of him.

Q Well, was he in Newaik, do you know? A Not at tha
time, no. e sent his partner, a man by the name of Bird.

Q T mean at the time of the foreclosure? A He was not in
Newark; I don’t know where he was.

Q Did you make any inquiry? A T did.

Q@ Of whom? A Mr. George Mausert, his brother, and his
family as well as of Mr. George Mausert.

Q (By the Court.) Whose family? A Mr. Mausert’s.

Q Whose wife? A Mr. George Mausert’s.

Q (By Mr. Beed.) Did Mr. Fred Mausert have any family?
Was he married at that time? A Not that I know of.

Q T think it was testified here he had lived at the Hotel Broad?
A I understand he lived at the Hotel Broad. I didn’t know at
the time where he lived, but I understood from him the othe
day that he lived at the Hotel Broad.
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Q And what did Mr. George Mausert have to do with the
Hotel Broad? A He was the proprietor of the Hotel Broad.

Q Did you know where Mrs. Cadwell, I think it was, lived?
A No, sir,

Q (By the Court.) Did you make any inquiry of Mrs. Briggs?
A T did not know where Mrs. Briggs was; I never knew where
she lived in Newark, if she did live in Newark at that time.

Q (By Mr. Reed.) Do you know where she went when she
left Newark? I think she testified she left Newark the first of
July that year? A T only heard that she went up in Pittsfield,
somewheres; I only knew that from hearsay.

) Did you know of anyone else of whom to inquire? A I
did not.

() The Arion Hall, was that closed, or open? A That was
closed, T understand.

() Well, after the purchase of the property at the foreclosure
sale by the Mutual Distributing Company, what was done with
the property?

Mr. Bradner. 1 object. I do not think we are interested
in what was done with the property after the foreclosure
sale.

The Court. 1 suppose if it was sold the sale price may
have some reference to its value.

Mr. Reed. More than that; I am leading up to the fact
that this property was sold, the proceeds of the sale, the
books showing the sale, were shown to the plaintiff, and
what amount had been received for them, and a check was
given to him, and he expressed himself satisfied.

Mr. Bradner. 1 do not think any of that is relevant to
the issue in any way; it is not pleaded.

The Court. 1If that was necessary the Court would per-
mit an amendment showing that there was a ratification;
if it should be necessary that there should be an amend-
ment to the pleadings in order to raise the question here,
it would be permitted. The objection will be overruled.

An exception to this ruling is noted by plaintiff as
ground of appeal.

Q (Question read as follows: ‘‘Well, after the purchase of
the property at the foreclosure sale by the Mutual Distributing
Company, what was done with the property?”’) A It was ad-
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vertised for sale in various papers, mostly in the Evening News:
possibly in the Advertiser, or the Star, whatever it was called a
that time, advertising the sale, and we sold it from time to time
for the best possible price we could get for it.

Mr. Bradner. 1 would like to have Mr. Reed’s request
for an amendment, if he is going to make one, put on the
record. '

Mr. Reed. I do not think an amendment is necessars
We set up in our pleadings that a chattel mortgage wa
given, and we took possession under the chattel mortga
and sold the goods. In their reply to that they say th:
the goods were taken before the chattel mortgage wa
given, and that the chattel mortgage was obtained b
fraud; they do not contend that there was no proper sal
or that it was not justified under the chattel mortgag:
that there was no proper foreclosure, or any of thos
things; so we did not raise the issue as to ratification.
think it is entirely proper, under the pleadings, that we
should show that there had been a ratification, without
special pleading.

The Court. Mr. Bradner, the Court did not say it wa
necessary. You did not so understand the Court, did you
Mr. Bradner. 1 understood the Court to say that t

Court would permit an amendment.

The Court. 1 said if it should appear it was necessaiy
the Court would permit an amendment. The Court is 1
inclined to rule that an amendment should be introduc:

now.

Q Who really had to do with the selling of these goods? A
did, myself.

Q What experience, if any, had you had in the sale of goo
of this kind? A Why, I had not had much experience in th:
selling of goods of this kind. We have bought a lot of chairs
and tables for business purposes.

Q In what connection with your business? A Why, I hav
a saloon at Arlington, New Jersey, for the last thirty-five years
Q Which of these books shéws the sales that were made?

‘Why, the sales book and the ledger.
Q I show you a book; what is this? A The ledger.
Q Of what? A Of the furniture account of Fred Mausert.
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Q And what does that contain? A That contains the sale,
and the moneys received, cash received.

Q Sales of what? A Sales of the various goods we sold; the
furniture.

@ And does it contain all of them? A T don’t think so. 7

Q - What other book is there which shows? A The other
ledger there; the small ledger.

Q (Book shown to witness.) A These are the two accounts.

Q) They contain all of the accounts? A Yes, sir.

Q Now, when we closed the other day, I think that you said
you received Exhibit D. 4, which was brought to you by a Mr.
Bird? A Yes, sir.

Q In April, 19142 A Yes, sir.

f) And did you give Mr. Bird the spotlight at that time? A

Vot at the first letter; I told Mr. Bird that if Mr. Mausert wanted
t?w spotlight he would have to send us $10. We had not all
our money out of the goods yet, and we had lots of expense be-
sides our account, and he could not have the spotlight unless he
sent us $10.

) Did you hear from Mr. Bird or Mr. Mausert later? A Yes,

S1T.

) I show you D. 3 for identification? A Yes.

() How did you receive that? A Mr. Bird brought it to us.

) Where? A At our office in Lafayette street, in Newark.

) On about what date? A April 27th, it was dated; I sup-
pose he was down probably a day or so later.

N
L)

Mr. Reed. I will offer this in evidence.

Mr. Bradner. 1 object to it as irrelevant; it is not part
of the issues raised by the pleadings.

The Court. The objection will be overruled.

An exception to this ruling is noted by the plaintiff as
ground of appeal.

Same marked Exhibit D. 3 and read.

Q Well, what happened then with respect to the spotlight? A
He came down with a letter and $10 enclosed, and I either gave
him an order for the spotlight to get it at Arlington, or had the

otlight there, T don’t know which, now. He got the spotlight.

‘fl} That is, you gave it to Georgo Bird? A Yes, sir.

() (By the Court.) What do you mean by $10 enclosed? A
He gave us $10.
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Q What do you mean by $10 enclosed? A I don’t know
whether it was $10 enclosed, or whether he handed it to me.

The Court. Don’t say so, then.

Q (By Mr. Reed.) As to the statement, he asked for a state-
ment? A He asked for a statement, and we sent him a state-
ment.

Mr. Reed. Mr. Bradner, have you that letter addressed
to Mr. W. F. Mausert, Glens Falls, New York, signed
Mutual Distributing Company, dated May 1, 1914?

Mr Bradmer. No, sir; we never received such a letter.

Q I show you what purports to be a copy of a letter? A Yes,

Q Can you tell me what that is? A Why, that is a copy of
a letter sent to Mr. Mausert.

Q When? A On May 1, 1914.
Q And what became of the original? A The original letter
was sent to Mr. F. W. Mausert, Glens Falls, New York.

Mr. Reed. I will offer this copy in evidence.

By Mr. Bradner.
Who dictated this letter? A I did.
When did you dictate it? A The day it was written.
Did you mail it? A I did not mail it myself, no.
Do you know who did mail it? A One of our office girls.

Do you know which one? A Yes.
Which one mailed it? A Miss Gilman; she is married
now; Miss Gilman at that time.
Q Do you know what time of day you dictated this letter? A
I do not recall that.

Mr. Bradner. 1 object to this letter going in, I do not
think it is part of the issue in the case.

The Court. I will look at it. (Letter handed to the
Court.)

Mr. Bradmer. Also it is a copy, and I do not think
there is sufficient proof that the original was mailed and
sent.

Mr. Reed. You admit we demanded the original?

Mr. Bradner. 1 admit you demanded it at the last trial.
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By the Court.

Q What do you know about the mailing of that letter? A
Why, I don’t know any more than it was there; I assume it
was mailed.

Q Did you have any connection with it at all after it was
dictated? A No.

Q Do you know anything about it after it was dictated? A
Nothing more than I suppose it was mailed by our office clerk.

Q Do you personally know anything about it after you die-
tated it? A No, sir.

The Court. It may be marked for identification.
Same marked D. 7 for identification.

By Mr. Reed.

Q When did you next see Mr. F. W. Mausert? A On January
4, 1916.

Q And where did you see him? A At the office of the Mutual
Distributing Company.

Q What time of day? A About noon, I should judge, between
twelve and two o’clock.

Q And what occurred there? A Why, we had a friendly
conversation.

Q) What was said? A He asked me about his furniture, asked
what we had done with it, and I told him; and then I asked the
bookkeeper to bring in the books and show him just exactly what
we had done; show him exactly what we had sold, who we sold
it to, and what we got for it, and how much money we had above
our actual account and expenses, which was $26.53; I believe
that is the right figure.

Q  What books did you show him? A The ledger and the
sales book.

Q You speak of the ledger and the sales book; are any of
those books beside you? A T showed him these books here.

Q Both? A Yes, sir.

Q)  And the sales book. Is this the one you referred to? A
Yes, sir.

Q After you had shown them to him what did he say, if any-
thing, about that matter? A Why, he was pleased with what we
had done—

The Court. No, no; what did he say?




Anthony W. Schuler, direct.

The Witness. What did he say? I don’t remember just
exactly the words he said.

Mr. Bradner. 1 object to this testimony also as tending
to prove a defense not pleaded.

The Court. The objection is overruled.
The Witness. 1 can’t recall just the words he said.

Q Did you give him any check at that time? A Yes, sir.
Q (Showing witness a check.) Is that it? A This is the
check.
Said check offered in evidence.

Mr. Bradner. 1 object to the check going in evidence.
No ratification has been proved, and ratification is an af-
firmative defense which should be specially set up; and I
do not think it is part of the issue of this case.

The Court. The objection is overruled.
Exception to plaintiff.
Said check marked KExhibit D. 5 and read.

Q Well, what then happened? A Why, he accepted the check
and seemed to be very pleased with what we had done.

The Court. That will be stricken out.

Q I want what he said, if you remember?

he Court. J g T again.  Your whole answer
The Court. Just begin over again. Your whol
has been stricken out. The question is what he said?

A It is hard for me to remember just what he said.

Q Can you remember what you said? A I asked him about
what we would do with the balance of furniture we had on hand,
and he said, ‘““Go and sell it;”’ T asked him whether he wante
the furniture; he could have it, and, of course, we had our money
at that time; and he said, ‘‘No, you go ahead and sell it.”’

Q Well, was anything said about this check of $26.53 being a
dividend? A Nothing of the kind; no, sir; he knew it was not
a dividend check.

The Court. The latter part of that answer will be
stricken out.
Q I want you to tell me was anything said? A Why, no,
nothing about dividend checks.




Anthony W. Schuler, cross.

Q Was dividend mentioned? A No, sir.

Q Well, when did you next hear from Mr. Mausert, or anyone
representing him, with respect to this property? A Why, some
time afterwards we heard from Mr. Bradner; that is, not the
gentleman here. This is the letter here; Frank E. Bradner.

@ And did you hear from him by ’phone, or letter? A By
letter.

Q Is this the letter? A Yes, sir.

Said letter offered in evidence, being D. 1 for identifica-
tion, and is marked Exhibit D. 1.

Q Did you see Mr. Bradner? A No, sir; I ’phoned him.
@ You ’phoned him? A Called him on the ’phone.

@ And what was said? A He made an appointment with me
to come down and see me.

Q And did he come down? A No, sir.

Q Who came, if anyone? A Why, several weeks afterwards
Lie sent some man down; who he was I don’t recall now.

@ How do you know he sent him? A Well, the man told me
he was sent by Mr. Bradner.

() That is all you know about it? A That is all.

Mr. Bradmer. Objected to.
Mr. Reed. 1 will consent that it be stricken out.

() Several weeks afterward someone came down? A Yes, sir.

() What did he say? A He looked over our books.

(@ That was in 1916, was it? A 1 guess it was in 1Ry T
should judge it was 1916; it was after I received that letter.

() The same year? A Well, it may have been, and it may
have been 1917; I don’t recall.

Cross examanation by Mr. Bradner.

Q) Mr. Schuler, was Mr. George Mausert connected with your
ompany at one time? A He was.

Q) In what capacity? A He was treasurer.

) How long was he treasurer? A Why, for a number of
vears, until June 18th, 1913.

)
W

That is just about a week before the— A About a week
before this happened ; yes.

Q) Did you live at the Hotel Broad? A Why, no, sir.

) Take your meals there? A I did.




Anthony W. Schuler, cross.

Q You knew Mr. George Mausert very well? A Yes, sir.

Q A very close friend of his? A Yes, sir; I was at that time,

Q Did you know Mr. Briggs? A I knew him; yes.

Q Mrs. Briggs’ husband; the Mrs. Briggs who has testified?
A Yes.

Q He was connected with the Hotel Broad, was he? A Why
I think he was clerk there.

Q Mr. Schuler, do you recall what time of day you first went
to Arion Hall on the 25th of June? A I think it was between
four and five o’clock.

Q What did you do there? A I did not do anything there
but have a talk with Mr. Mausert, a few minutes, and left.

Q Were not you interested in looking up the goods at all? A
No. -

Q Didn’t care anything about it? A No.

Q You were interested in protecting the debt of your com-
pany? A Why, I surely was.

Q But you were not interested in looking at these goods? A
No.

Q You did not care whether they were good or bad, or what
they were? A That did not make any difference; I could not
make them any better.

Q Did you make any list of the goods while you were there?
A I did not.

Q Did you see my father there, Mr. Schuler? A I don'’t
recall him being there; there were a number of people in the
place when I was there; the carpenters were working, taking
down partitions, and men carrying down goods.

Q Who gave the—who made the request for this chattel mort-
gage? Who ordered this made? A Why, Mr. Reed and myself
went down to the Hotel Broad and—

Q@ Who ordered Mr. Reed to make it? A T did.

Q When did you order it? A Why, on the 25th of June.

Q What time? A Between—I think it was between some-
wheres around two o’clock, T think.

Q Did you see Mr. Reed personally? A Yes, sir.

Q Where? At the Hotel Broad.

Q Where? A At the Hotel Broad.
dining-room, I should think it was called.

Q Did you furnish him with any list of the goods? A I did
not.

’




Anthony W. Schuler, cross.

Q (By the Court.) Where did he get that from? A T think
it was handed to him by Mr. George Mausert.

Q (By Mr. Bradner.) Did you see any list of the goods before
you ordered the mortgage executed? A Not that I recall.

Q Did you see any list of the goods at any time? A I did not
see any list except on the mortgage; no.

Q When did you first hear that Fred Mausert had left town?
A Why, my recollection is that I was up here in this court house
when I was either called on the ’phone, or possibly called up the
office; I cannot recall that; but, anyway, I got in touch with Mr.
Mausert; either he called me on the ’phone or I called him on the
‘phone, and he then told me his brother had left the city; had
left the State.

Q@ What day was that? A That was on the 25th of June, as I
remember, 1913.

@ ~ Was that before or after you saw George Mausert at the
Hotel Broad? A That was before I saw George Mausert at
the Hotel Broad.

Q@ Do you recall what time of the day you saw George Mau-
sert at the Hotel Broad? A 1T told you before about two o’clock.
I think it was, after court here, as near as I can remember; that
is after recess.

@ Was that before or after you gave the order to Mr. Reed
to prepare the mortgage? A Why, it was at the time I gave
him the order to prepare the mortgage. Mr. Reed and myself
were at the Hotel Broad at the time.

Q All three of you got together at the Hotel Broad? A Yes,
sir,

@ You talked the whole matter over? A 1T certainly did; I
consulted Mr. Reed, and the advice was to get a chattel mortgage
to cover our aeccount.

@ Mr. Schuler, at the foreclosure of this mortgage did you
make any demand for the payment of the debt? A T could not
find Mr. Mausert to make any demand.

QT just asked you if you made any? A No.

Q  Did you make any demand before you took possession of
the goods? A Yes, sir, Mr. Reed did, I believe, from the attor-
ney.

Q  Before you took possession of the goods? A T did not
myself, personally.




Anthony W. Schuler, cross.

Q Did you authorize any? A Mr. Reed was authorized to
make the mortgage.

Q Did you have anyone make demand for the payment of the
debt before the goods were taken? A I did not, no.

Q Before the mortgage was foreclosed did you attempt t
make a demand? A I tried to find Mr. Fred Mausert; yes, sir.

Q How did you try to find him? A By inquiring of his rela
tives.

Q What relatives did you inquire of? A His brother and his
brother’s wife.

Q Anyone else? A Why, no one else that I knew to inquire
from.

Q You knew Mr. Briggs and Mrs. Briggs? A I did not know
where they were at that time.

Q What time did you make this attempt? A T don’t recall
the day, nor the time, either.

Q How soon before the foreclosure did you make it? A
Possibly a week or so, possibly two weeks; I don’t recall just
now.

Q Possibly two weeks? A Possibly so.

Q Did you know where George Mausert was then? A George
Mausert was at the Hotel Broad at the time I inquired.

Q Are you sure of that? A I am positive of that.

Q Are you sure he was not in New York? A He was not in
New York at that time.

Q He did not have a place up near Van Courtland Park? A
He did at one time; yes.

Q He did not in the months of June and July? A I don’t
know whether he had at that time.

Q As a matter of fact, you don’t know where he was at that
time? A I know where I met him.

Q Where? A At the Hetel Broad.

Q Was he still proprietor at that time? A I don’t know
whether he was at that time.

Q How did you come to meet him there? A I met him there.

Q Did you send for him? A No, sir.

Q Did he call you up, or did you just accidentally stumble
across him? A T went to the place and met him there.

Q You don’t know how you came to go there? A I went
there the same as T would go to any other place; that is all I
can tell you.
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@ What did you say to him? A 1T asked him if he knew
where Fred was; he said he didn’t know where he was; I said,
“How do you suppose I can find out where he is’’? And he
said he couldn’t tell me.

Q Mr. Schuler, do you recall testifying in the last trial before
Judge Adams. Do you recall testifying as follows in answer to
questions by the Court: Q ‘“Was any demand ever made?’”’ A
“Why, he wasn’t there to make a demand on; we didn’t know
where he was at the time.”’

() ‘‘Then no demand was made. Was any attempt made to
make a demand?’”’ A ‘“We did not know the man’s address;
we could not. make a demand.’’

Q ‘““You do not exactly answer my question?’”’ A ‘“No.”’

() ‘““Was any attempt made to make a demand? You observe
the condition of the mortgage is it shall become due if the party
of the first part pays on demand at the office of the Mutual Dis-
tributing Company the sum of $682.82; having noticed this pro-
vision in the mortgage, I ask if a demand was made?’> A ‘No,
Sim,”

Q ‘““And no effort was made to find him, you say?’’> A <“‘No,
sir.”” Did you so testify? A I might have testified to that.

(3 T ask you if this is your signature, Mr. Schuler? (Showing
ritness paper.) A Yes, sir. -

Mr. Bradner. Have you any objection to the interroga-
tories going in?

Mr. Reed. Not at all, if they all go in.

The answers to the interrogatories are marked Exhibit
P. 2 and the interrogatories are marked Exhibit P. 3, and
the answer marked Exhibit P. 4 and read.

() Mr. Schuler, who attended the foreclosure sale? A Why,
a man by the name of William Simons, of Long Island, and my-

Is Mr. Simons a friend of yours? A Yes, sir.
Did anyone bid against you? A Why, if you want me to
in that I think I can explain it.
4 (By the Cowrt.) Noj; did anybody bid against you? A No,
lon’t believe they did.
) (By Mr. Bradner.) How much did you bid in the goods
A T think it was $600; that is what the sale shows.
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Q Mr. Schuler, you knew that Fred Mausert had left town?
A Yes, I think T was told so, I didn’t know; no; I was told that
he had left town.

Q As a matter of fact, Mr. Schuler, don’t you know in whos«
automobile Fred Mausert left town in? A I do not.

Q Wasn’t it your car? A No, sir; unless they took it unbe
known to me, possibly.

Q Where was your car on the 24th of June? A 1 don’t re-
call that. They may have taken the car that belonged to the
Mutual Distributing Company; I don’t know anything about that

Q Do you recall the testimony of my father on Thursday, i
which he said that he called you on the ’phone and spoke to you
in reference to the letter he sent to you, and you said that if
Fred Mausert was going to act that way he would not get any-
thing? A T recall that he made that testimony; yes.

Q Did you make that statement? A T think I did.

Q Mr. Schuler, what dividends were being paid? What wa
the amount of the dividend on your stock in 1913? A Seven p«
cent. ,

Q What was it during the ensuing year? A Seven per cen

Q Still seven per cent? A Yes, sir.

Q Mr. Fred Mausert held a share of your stock? A I believe
he did; he said so.

Q Well, don’t you know? A I don’t know whether he wss
the holder of it, no; he said he lost it.

Q You knew he held it in 1913? A He was entitled to a sha:
of stock; yes, sir.

By the Court.

Q How frequently were the dividends declared? A FEvery
year, in the fall of the year, except last year, T think we skipped;
the same thing on the following year.

Q Was a dividend declared in the fall of 19132 A Yes, sir.

Q What was the par value of your shares? A $100.

Q So that the dividend in the fall of 1913 was $7?2 A 7 each
hundred.

Q And the same in 1914? A Yes, sir.

Q And the same in 19152 A Yes, sir; the only dividend ever
declared was seven per cent. dividend, which the secretary’s
book will show.
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By Mr. Bradner.

Q Mr. Schuler, did you see any of the vans containing the
soods when they were taken to Arlington? A I saw some of the
vans when they were loaded at the time I was at the Arion Hall.

Q You didn’t see any delivered? A I don’t remember when
they were delivered.

Q You don’t know what was in the vans? A I do not.

Q Did you know what goods were stored in Arlington? A I
did; yes.

Q How did you know? A Took stock of them.

Q When did you take stock of them? A T don’t just recall
the day, a day or so afterward, or the same afternoon; I don’t
recall which.

By the Court.

Q You did that yourself? A Yes, sir, with assistance, of
course.

Q Where was that done? A Done at Arlington, where the
ooods were stored.

yy Mr. Bradner.

Q You kept them there for the Mutual Distributing Com-
pany? A Yes, sir.

Q You still have goods of Mr. Fred Mausert in your posses-

on? A We have still goods on hand.

Re-direct examination.

Q Mr. Schuler, I think you said that on the 25th of June you

vl a conversation with Mr. George Mausert, in which he told
ou that his brother Fred had left town? A Yes, sir.

Q What else did he say? A Why, he spoke about owing us

1 account which Mr. George Mausert was responsible for, and
he wanted to know whether he would not take the goods, or take
2 bill of sale for them. I told him I could not do anything of the
ort until I had consulted counsel; I consulted you and you then
went with me to the Hotel Broad and got in conversation with
Mr. Mausert, and after he told you the circumstances you—

Q) What did he say to me when you were there? A He told
vou that his brother had left town.

Q Did he say that? A Yes; because there was a warrant out
1 his arrest.
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Q What else did he say? A Well, he told us that he was
responsible to us for the account, and he wanted us to take the
goods, or a bill of sale, as I understood it at that time, and he
then suggested a chattel mortgage would he best to secure our
account.

Q Well, what was said about that. What else was said about
the chattel mortgage, if anything? A Well, then you said, ‘“‘How
will we have this signed?’’ He said, ‘“You can fix up the mort-
gage, and bring it or send it to me, and I will see that it will be
signed.”’

Q Well, what did he say about the property in Arion Hall,
about leaving it there or taking it from there? A He said it
would have to be gotten out of there very soon, because there
would be another month’s rent due, and he wanted to get away
before there would be another month’s rent due.

Q Well, what did he say about the disposition? A T don
know what you mean by that.

Q Was anything said where it should be stores, or taken? A
He asked me if I had any place to store it; I told him no, not
here in Newark; I told him if he wanted to send it over to Arling
ton we had plenty of room over there to store it. e said, ‘“All
right, I will send it over there.”’

Q Well, did you see the chattel mortgage—when did you next
see the chattel mortgage? A Why, the next morning, the 26th
I think. -

Q You had not seen Mr. Fred Mausert in the meantime? A
No, sir.

Q Do you know the attorney that executed the chattel mort-
gage? A I don’t; never heard of him before that.

Q You said that George Mausert was treasurer up to th
18th of June, 19137 A Yes, sir.

Q What happened on the 18th of June? A We had ou
stockholders’ meeting and election of officers on that date, which
comes on the first Wednesday of June of each year.

Q The first or third? A The first or second. T am a little
mixed up on that, I guess. I have it right here.

Q What are you looking at? A The by-laws; the constitution
and by-laws.

Q Well, tell us when the annual meeting is held? A The
third Wednesday of June.

Q That was the annual meeting? A Yes, sir.
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Q And you say that Mr. George Mausert was not re-elected?
A He was not; he sent in his resignation long before that, and
it was accepted on that date, and Mr. Joseph Harginberg was
elected in his place.

Q He was the treasurer? A He was the treasurer after Mr.
Mausert.

Q Who is your present treasurer? A Joseph Mitchell.

Q I understood you to say that you took stock of the goods
that came over to Arlington and were put in your storehouse? A
Yes, sir.

Q And that you have sold all of the goods except those which
you say were—the list you gave of those which you now have on
hand? A Yes, sir.

Q And those you have sold appear in your book? A Yes, sir.

Did you receive any goods outside of those? A No, sir.

Did you receive any waiters’ towels? A No, sir.

Dish towels? A No, sir.

Or roller towels? A No, sir.

Any linen whatsoever? A No, sir.

Any bottles of Mumm’s Extra Dry? A No, sir.

Any liquors whatsoever? A None whatsoever; no.

Did you receive any door checks? A That I cannot really
recall now; I don’t think so, excepting they were on our list.

Q Well, did you receive Tungsten lamps? A No, sir.

Q Table spoons? A No, sir.

Q Or oyster forks? A No, sir; nothing of that sort at all.
That was all, as T understood it, sent down to the Hotel Broad.

Q Did you receive gas and electric chandeliers? A No, sir.

Q Did you receive any box of carpenters’ cabinet tools? A
No, sir.

Or vuleanizing outfit? A No, sir.

Auto tools? A No, sir.

Auto tires? A No, sir.

(By the Court.) Wasn’t there any silverware at all? A
No, sir; that was sent to the Hotel Broad, as I understood it; I
didn’t see it sent there; it was packed by Mrs. Briggs, and I
understood it was sent to Mr. George Mausert’s place, or Mrs.
Briggs may have gotten some of them; I understood she got
some of them.

Mr. Bradnwer. 1 move that be stricken out.
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The Court. It will all be stricken out, except the answer
“No, siv.”’

Re-cross examination.

Q When you were talking to Mr. George Mausert and Mr.
Reed about the preparation of this mortgage, you left it to
George Mausert to get it executed? A Why, I left it with
Mr. Reed, and that is all T know about it; Mr. Reed, I presume,
handed it to Mr. Mausert to have it executed; that was the un-
derstanding; my understanding.

Q The understanding was George Mausert was to get if
executed? A Yes. :

Q After the annual stockholders’ meeting at which Mr. George
Mausert was deposed as treasurer he still was a stockholder,
wasn’t he? A 1 should judge he was.

Q Well, you know he was. A I don’t know; he might have
sold his stock.

Q Would not the stock book show? A I should judge the
stock book would show if it was transferred.

Q Did you know how long Mr. Fred Mausert was going to
stay away from Newark? A 1T certainly did not.

Q Did you expect him to stay away very long? A I didn't
know whether he was going to stay away long or not; I didn’i
know anything about it; I was told he had skipped; that was
all I knew.

Q As far as you know he might have come back the next
day? A He might have come back the next minute for all
I knew.

Q And that was the reason you were in a hurry to fore-
close? A 1 wasn’t in any hurry to foreclose whatever. Ile
understood we were going to sell the goods and get the money.

Q You did not communicate with him at all? A T did
communicate with him; I only heard from him through
brother.

Q Mr. Schuler, what became of that list that you made of
the stock in Arlington? A I don’t know; I think I have a copy
of it there.

Q So you don’t know what stock was there? A Yes, we
have a copy of it there.

Q As a matter of fact, you don’t know whether you received
the linen, silver or anything else? A I know we did not receive

linen.

10T

1
his
nis




Mabel Gilman, direct.

Q How do you know? A Because it was never sent over
there.

Q How do you know it was not sent there? You made the
list of it afterwards? A All right; I know it wasn’t there, then.

Q It might have been there the day before? A Tt wasn’t
there the day before; it was sent to the Hotel Broad.

Q How do you know it was sent to the Hotel Broad? A Be-
cause I was told so by Mr. Mausert.

By the Court.
Q George, I suppose you mean? A George Mausert, yes sir.
By Mr. Bradner.

Q Mr. Mausert testified at the last trial? A Yes, sir.
Q For the defendant? A Yes, sir.

By the second juror.

Q  Why was it you insisted on a chattel mortgage? Why did
you take a chattel mortgage? A For the simple reason I was

advised to by our counsel.

Q Were there other pressing creditors? A T guess there
were other creditors there, yes; and we were glad to get a
chattel mortgage to cover our account; that stands to reason.

Q What we principally want to know is, whether there was
an urgent reason? A There were other creditors, we under-
stood—the brewing company, and other people—and we were
naturally glad to get a chattel mortgage to cover our account,
which had been standing for a long while.

@ What did you understand this check for $26 was for?
A That was for the furniture account; after we had got our
money and expenses we didn’t want anything further out of
it; we were glad to give him what we had there.

By the Court.

€ Regardless of the other creditors? A We had nothing
to do with the other creditors.

MABEL GILMAN, sworn for the defendant.

Direct examination by Mr. Reed.

Q  You are connected with the Mutual Distributing Company?

AT am.




Mabel Gilman, direct.

Q And have been with them how long? A Right years last
November.

Q And in what capacity? A At present I am bookkeeper.

Q How long have you been in that position? A Why, I
should think about three years T have had the entire charge
of the bookkeeping.

Q And prior to that? A T was assistant bookkeeper.

Q Do you now Mr. F. William Mausert? A Yes, I do.

Q How long have you known him? A Why, I guess almost
from the time I first went with the firm.

Q Did you see him in between June 25th, 1913 and 19167
A No, I did not.

Q Did you see him in 19162 A Yes, early in January, T
believe it was the 4th of January, looking at different records:
I am convinced it was the 4th of January.

Q What time of day? A Between 12:30 and 1:30.

Q How do you fix that? A My lunch hour is between 11:30
and 12:30, and it was right after I returned from lunch.

Q Where did you see him? A THe came in right after I
returned. I was alone in the office at the time.

Q Did you have any conversation with him? A Yes.

Q What was it? A Mr. Mausert said that when he leased
the Arion Palm Garden it was with the idea of renting out to
various organizations and societies for social purposes, but after
he had signed the lease—

Mr. Bradner. Objected to as irrelevant.

The Court. It is a conversation with the plaintiff; we
haven’t come to the relevant portion of it yet, perhaps.

A (Continued.) That organizations and committees would
come and make reservations for this hall, but they would later
find it had been constructed by non-union labor, and they would
cancel the reservation; he said it was a losing game from the
start, and to cover himself he had to turn it into a dance hall.

Q Was there anything further? Did you have any further
conversation? A Well, just in reference to his brother.

Q And during the time he was there did Mr. Schuler come
in? A Mr. Schuler came in later; he was there quite a while;
he and I were there, well, about an hour I imagine, and Mr.
Schuler came in.




Helen M. Freeman, direct.

Q What happened then, when Mr. Schuler came in? A He
said he came down to see about his account.

@ Who said this? A Mr. Mausert.

Q@ Very well. A Mr. Schuler and he went into the general
office, the private office, and after a while Mr. Schuler came
out and said, ‘‘Let me see the books.”” I took the book from
the safe to the main desk.

Q Where was the main desk? A In the center of the
reception office.

Q Well, what after that? A Miss Freeman took the book
from the desk to the inner office.

Q You did not go in? A No, T did not go in.

Q)  Did you do anything further while Mr. Mausert was there
that day? A Well, do you want to know what Mr. Schuler
did, or what I did? I did nothing else in reference to it at all.

Q (By the Court.) Did you hear any conversation between
Mr. Schuler and Mr. Mausert? A I did not hear the conver-
sation between them, no.

Q (By Mr. Reed.) Well, did you see any action? A I
heard Mr. Schuler say, ‘‘Make out a check to cover the dif-
ference in° Mr. Mausert’s account.”’

Q This was not in Mr. Mausert’s presence? A I don’t

emember that; I wouldn’t want to say; T don’t know; I don’t
emember whether Mr. Mausert came out or not.

Q Did you see Mr. Mausert when he went out 2 A I don’t
‘emember that.

Not cross examined.

{ELEN M. FREEMAN, sworn for the defendant.
Direct examination by Mr. Reed.

) Are you connected with the Mutual Distributing Com-

pany? A I am.
In what capacity? A Well, I am cashier and head of the

office at present.
Did you have anything to do with the bookkeeping at any

A T did. I was bookkeeper when I first went there.
Up to what date? A Well, T should Judge for about five,
SIX Or seven years. :

Q@ Up to when? When was the last date? A Well, that
I can’t remember; when I gave them up and Miss Goldman
took them over.

i ne?
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Q How long ago was that? A Oh, perhaps three or four
years.

Q Will you look at the ledgers there beside you and tell me
whether you kept those books? A Yes, I did.

Q What is this book? A That is the sales book.

Q What does it contain? A Contains sales of the goods
and chattels, F. W. Mausert, and other ones.

Q What is your method of bookkeeping with regard to this’
What I mean is, are the items posted from here to the ledger?
A Yes.

Q Is there any other book than these? A The cash book.

Q What does that show? A That shows cash that we re-
ceived for goods that we sold.

Q Which one of these is it? A Well, there are two there

(Books produced.)

Mr. Reed. T offer these books in evidence.

Mr. Bradner. 1 object if the Court please. I don’t
see how these books are relevant to the issue.

The Court. I am inclined to sustain the objection.

Mr. Reed. Of course, the part of the books that went
before contains the account of the sale of these goods,
and it was shown to the plaintiff.

The Court. I have not yet understood just what was
shown to the plaintiff.

Mr. Reed. Possibly I will renew the offer after this
witness has testified further on tlie subject.

Q Do you know Mr. F. W. Mausert? A I do.

Q And did you see him in 19162 A T did.

Q What part of the year? A The first of January; about
the 4th.

Q Where was he? A At the office of the Mutual Distribut-
ing Company.

Q What time of day? A Well, when I saw him it was
about half-past one.

Q How do you fix that time!? A Because I go to lunch
from half-past twelve to half-past one; when I returned he
was there.

Q Who else was there? A Miss Goldman.

Q Anyone else? A Well, the young lady that went out with
me at the lunch hour the same time I did.
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Q Was Mr. Schuler there? A Not yet, no.

@ Did he come in? A He did.

Q And about what time? A T should think a quarter of two.

@ What happened then? A He and Mr. Mausert went
into the private office.

@ What next happened, as far as you know? A Mr. Schuler
asked for the books.

@ What did you do? A Took them in.

@ Took them in where? A In the inner office.

Q Who was there? A Mr. Schuler, Mr. Mausert and myself.

Q Well, what occurred then? A Mr. Schuler asked me to
open the books and show Mr. Mausert his account. I did so.

Q What did you show him? A Showed him the account of
the furniture we had sold.

Q Will you tell us on what page it is in this? A It is on
pages 735 and 225.

Q 735 on one ledger and 225 on the other? A Yes, sir.

By the Court.

Q Those were the only books you showed him, the ledgers?
No, I showed him the sales book also.
Those are the only ones, the two ledgers and the sales
Afes ST

By Mr. Reed.

Q@ Did you show him the cash book? A No, he said he was
satisfied with what he had already shown him; he didn’t care
to see it.

Q)  Well, after he had looked up this account, what was said,
or did he say anything while you were looking at it? A Yes,
he was satisfied with everything that had been done.

Q@ What did he say? A He said he was very well pleased
with what Mr. Schuler had done for him and he showed him
what the balance was, and Mr. Schuler said to him, ‘“Would
you like to have a check for the balance?’’ and he said, ‘‘Yes.”’
He turned to me and said, ‘‘Miss Freeman, make out a check.”’
I did so, and Mr. Mausert thanked him for what he had done
for him,

Q What else? A He said he was very well pleased with
what had been done.

Q And what happened then? A e came out and bid us
good-by and went away very pleasantly.
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)

Q Did he make any demand for what he said was his prop-
erty at the time he was there? A No, he did not. M. Schuler
asked him what he wanted him to do with the balance of the
goods. He said, ‘‘You might as well keep them and sell them.”’
Mr. Schuler said, ‘“All right, whatever we get out of it we will
give to you.”” He said, ‘“All right,”’ and went out.

Q You referred to a check; is that the one (showing witness
check? A That is the one.

Q That is Exhibit P. 5. Well was anything said about divi-
dends? A There was not.

Q Did either Mr. Schuler or Mr. Mausert mention the ques-
tion of dividends? A They did not.

Q Now, turn to your book there. How does it appear that
there was a balance due? A Well, because we had—

Mr. Braduner. 1 object to that, if the Court please.

The Court. She says this is the account that was shown
to Mr. Fred Mausert, and the books now will be received

Exeception to plaintiff.

Said books offered in evidence, being the sales book and
two ledgers.

The Court. The ledgers should be marked on the pages
referred to.

Said books are marked Exhibits D. 9, D. 10 and D. 11.

By the Court.
Q Do these books show the original account against Mr. Mau
sert? A Do you mean the merchandise he purchased from us?
Q Yes. A Yes, but not on this page; this is the furnitur
account.

By Mr. Reed.

Q On this page, 735, on Exhibit D. 10, what appears? A It
shows the different people that we sold the goods to, and wha
we got for them as a total, itemized in the sales book.

Q) Was that transferred anywhere? A Transferred to this
ledger. :

Q Showing balance carried forward? A DBalance carrie
forward.

Q Balance of $121.11? A No; the auditor told us we were
running our account wrong, and we made a journal entry and
transferred the account that Mr. Mausert owed us to here.
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Q That is D. 9?2 A Yes, sir.
By the Court.

Q See here, Miss Freeman, the last item on the credit side
of page 735 1s $121.11? A Yes, it was carried on here.

Q And your first item is $121.112 A Yes.

Q Is not that a balance carried forward? A Yes, it was a
journal entry; I don’t know as you would just call it a balance.

By Mr. Reed.

@ It got into the other book, that is the point. How does it
appear that there was a balance of $26.53? A Because our ac-
count with F. W. Mausert was $682.88, and there were other
items that were charged against his account, such as sundry
items for advertising, and the expense of Job DeCamp, Reed and
Lynch account, sums which Mr. George Mausert authorized us
to use and charge against the account at the time the goods were
M%}(l.

Q@ You did not talk to Mr. George Mausert, did you? A No.

Mr. Reed. We would like to withdraw that part of the
answer. E

You said they were charged against these various bills?
Yes.
What were they for? A Expenses.
Expenses in connection with what? A The moving of the
f:‘.em(ls.

Q What else? A T can’t just tell you off-hand.

Q  Where do they appear? A Well, they appear—they don’t
appear in these books we have here.

Q I show you some bills fastened together by a pin; what are
they? A Bills that were given to us to pay in reference to the
expense of this account.

@ Well, now, will you compare these items with the items of
charge which you have in your account and tell us whether they
arc the same or not? Read them off as you compare them.
A~ We have one here of Job DeCamp for the moving of the
goods from Newark to Arlington of $56, and he made us an
allowance of $6; we got them moved for $50. Then we have
one here from the Second District Court of the City of Newark
for Mr. Liynch of $30 for the foreclosing of the chattel mortgage.
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Then we have another one of H. B. Reed for expenses and draw-
ing up chattel mortgage; expenses and so forth. And then
we also have one here of Mr. Mausert, turned in for labor of
carpenters, ete.

Q How do those compare with the expenses that you sav
were charged there? A They compare with the expenses that
we have charged there. '

Q Were there any others? A Advertising and sundry
items.

Q How much was that? A $16.03.

Q Do you know what the advertising was? A The advertisine
of the goods we took under chattel, and were trying to sell them.

By the Court.

Q Where is that Mausert bill? A In with these items here.

Q You cannot show it to us? A I cannot show it to you
because I haven’t the—

Q Which items include that? A Reed, DeCamp and Lynch:
they were all included together.

Q DeCamp and Reed and Lynch amount to exactly $121.11,
so how could anything else be included in that? A He had
transferred from George E. Mausert $80.53, which account was
to be charged with.

Cross examination by Mr. Bradner.

Q Were you in the room all during the conversation between
Fred Mausert and Mr. Schuler? A At the time that Mr. Schu-
ler was showing Mr. Mausert the books I was there; I explained
to Mr. F. W. Mausert.

Q Were you there all during the time Mr. Schuler and Mr.
F. W. Mausert were talking? A Well, no, I wasn’t; I wasn’t
there when they first met.

Q How long were you there? A That I can’t state; long
enough to do my duty.

Q How long was Mr. Fred Mausert with Mr. Schuler?
A That T don’t know.

Q Do you make out all the checks? A T do.

Q Do you make out dividend checks? A No, I do not; I
make out the list that they are taken from, and oversee them.

Q Have you ever sent a dividend check to Fred Mausert?
A T have:
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By the Court.

Q) Is there any book here from which you can tell the last
dividend check you sent him? A I sent the last dividend check
to him in 1915.

By Mr. Bradner.

Q) What date? A I think it was in October.

Q Where did you send it to? A Glens Falls.

Q) What was the amount? A Seven dollars.

Q Did you send a dividend check to him before? A I
judge so.

Q Don’t you know? A Well, T haven’t the memory to
remember, because we have a great many to send out, but if he

on the list, which he is, his check would go out.

() Did you send him a dividend check in 19132 A T believe
I did.

QQ Have you the list of stockholders here that you sent
dividend checks to? A No, I have not.

) So you don’t know whether you sent dividend checks or
not in 1913 or 1914? A Well, if we did, he got one.

Q Did you send him one in 19162 A No.

) Who instructed you to put the items of expenses, Mr.
Reed’s bill and Mr. Lyneh’s and the moving bill, in that ledger?

Why, I judge Mr. Schuler.

Mr. Bradner. 1f the court please, I ask that the
items of expenses that appear in these books be not ad-
mitted in evidence unless it is shown that Mr. Fred Mau-
sert authorized them to go in. There is no proof of any
authority from Mr. Fred Mausert.

The Court. The only ground upon which these accounts
are admitted is that these accounts were shown to Mr.
Mausert and that, according to the testimony of this wit-
ness, he expressed approval of the account, and, after
examining the account, accepted a check for a balance,
which is shown by these books. I don’t think we are
concerned at this time with the details. The hooks were
admitted upon the question of ratification, to which you
have already objected.
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MARGUERITE PEARSAL, sworn for the defendant.
Direct examination by Mr. Reed.

Q Where are you employed? A Mutual Distributing Com-
pany.

Q And how long a time? A Seven years last February.

Q What office do you hold? A Typist and billing clerk.

Q Who mails the letters? A I do that; I have charge of all
the typewriting of all the letters.

Q I show you Exhibit D. 7 for identification; do you recog-
nize that? A Yes, sir.

Q Whatisit? A Why, it is a letter telling Mr. Mausert—

Q Not what it is telling him; it is a letter, is it? A Yes.

Q A copy of a letter? A Yes, a copy of a letter.

Q Where is it taken from; where does the copy come from?
A  Why, it is a copy of a letter that was given to me to write
to Mr. Mausert.

By the Court.

Q Carbon copy or letter-press? A This is a carbon copy
of a letter I wrote to Mr. Mausert.

By Mr. Reed.

Q I want you to tell us what you recall about that, if any-
thing. Do you remember this particular letter? A Why, only
that T write all the letters that go out.

Q And what do you do with them? A Why, I mail them, of
course.

Q That is to say, you don’t remember this particular letter,
but you are speaking now of the custom? A I know that I sent
this letter out. :

Q How do you know that? A Only that T know I sent i,
that is all T can say; I know I send out all letters; no one else
has anything to do with it but myself.

Mr. Reed. Now, I will renew the offer.
By the Court.

Q Do you know where that copy came from? A Why, out
of our files, I suppose; I file them.

Q Do you know? Not what you suppose. A What do you
mean?
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Q Do you know where that letter was taken from to bring
to the court? A Why, out of our file, I presume.

Q Not what you presume. A Out of our file.

Q How do you know that? A Because at that time I was
doing the filing also.

Q Did you take that letter out of the file yourself? A I
don’t know whether T took the letter out of the file myself; no.

flj{/ JIT. R@ed.

Q@ I show you a list of articles; can you tell me what that
is? A A list of the goods that we sold.

Q Did you copy that? A T typewrote this, yes; from a list
that Miss Freeman gave me.

( What became of it? A Little slips, I presume, that is
the way they were, and I remember the making of them, and
the writing of this—no, this is taken, I guess, from our ledger.

Mr. Bradner. 1 ask that this be stricken out.
The Court. It will all be stricken out. Don’t ‘‘sup-
pose’” and “‘presume’’ things; you must testify only from

your own recollection; if you don’t know positively you
should not state.

Q Did you write this? A Yes.
Q Do you remember what you wrote it from? A No, I
do not.

Not eross examined.

HELEN M. FREEMAN, recalled for the defendant.
Direct examination by Mr. Reed.

@ Miss Freeman, I want to show you D. 7 for identification.
Tell me, if you can, what you know about it? A I know that
that letter was written in our office.

Q@ Where did it come from to bring it here? A Came out
of our files.

Q@ Who took it out? A I did.

By the Court.

() What kind of file? A We have an alphabetical file; each
1stomer has a blank and all letters and cmrespondence are
1 ‘pt in their blanks, and this was taken from that.
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Q How was that blank labeled? A “F. W. Mausert ac-
count.”’

Q And you personally took it out? A I did.

Q When? A At the time we started our trial.

By Mr. Reed.

Q Do you mean by that, last week or last year? A I mean
in the beginning, when we started it; in the beginning of last
year, when we were getting our evidence together.

Q What was done with it, so far as you know? A Why, if
was taken out of the files and handed to you.

Q You did not hand it to me, did you? A No, I gave it to
Mr. Schuler.

By Mr. Bradner.

Q Who put that in the file? A Why, Miss Pearsal.
Q Did you see her put it in? A She did all the filing at
the time.

By the Court.

Q That does not answer the question. A Well, no, I didn
see her put it in.

Q You don’t remember that you took it out? A I know I
took it out.

By Mr. Reed.

Q Miss Freeman, I show you a list of goods and amounts;
can you tell me anything about how that was made up? A
was made up from our ledgers.

Q By whom? A By Miss Pearsal.

Q What is it? A A copy of the account of items sold to
the different people.

Q What items, of what? A Furniture, partitions, and so
forth.

Q In connection with what account? A With the F. W.
Mausert furniture account.

Said list marked D. 12 for identification.
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ANTHONY W. SCHULER, recalled for the defendant.
Direct examination by Mr. Reed.

Q Mr. Schuler, I show you Exhibit D. 7 for identification;
Miss Freeman says she gave it to you when you were in prepa-
ration for the last trial of this case; what did you do with it?
A Took it up to your office.

Q And what then? A Took it up to your office and handed
it to you.

Mryr. Reed. I would like to be sworn.

The Court. The mere fact that you had it, Mr. Reed,
does not make any difference.

Mr. Reed. We offer this in evidence.

Mr. Bradmer. 1 still object; having taken a copy from
the files, she did not put it there, she did not know where
that copy came from; it is very general testimony to go on.

The Court. 1 think when it has been shown that the
letter has probably gone through the regular routine it is
sufficient to admit it in evidence, and then whether or not
it was mailed may possibly be shown by testimony that
it was never received. Where the witness testifies that
it was mailed because of the routine of the office, and not
because of any personal recollection, I think the practice
is that where it is shown that the letter probably has
passed through the regular routine of the office to admit
it in evidence. The letter will be admitted and an excep-
tion will be noted if you desire.

Said letter marked Exhibit D. 7 and read.

Exception to plaintiff.

HUGH B. REED, sworn for the defendant.

Direct examination by Mr. Harris.

) Mr. Reed, on the 26th of June, 1913, you had a conver-
sation with Mr. George E. Mausert? A Yes.

) Where was that? A At the Hotel Broad.

) Will you relate that conversation? A I went with Mr.
Schuler to the Hotel Broad and there found Mr. George Mau-
ert, who said that—
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Mr. Bradner. I object to any conversation with Mr.
George Mausert not had in the presence of Mr. Fred
Mausert.

The Court. The objection is sustained.

Q What time was it, Mr. Reed, that you went to the Hotel
Broad? A Between one and two.

Q) How do you fix that in your mind? A I was engaged in
the trial of a case here in the court house at that time.

Q Who was interested in that case? A Mr. Schuler.

Q° And how did you come to go down to the Hotel Broad?
A At his request.

Q And that was when? After court recess? A During court
recess.

Q How long were you down at the Hotel Broad? A Ten or
fifteen minutes, I should think.

Q Did you return to the court in the afternoon? A That is
my recolleetion.

Q Was Mr. Schuler with you? A T think he was.

Q When did you leave the courthouse in the afternoon?
A Some time during the afternoon; I cannot recall that.

Q Mr. Schuler was with you during the afternoon in court?
A That is my recollection.

Q There is testimony on cross examination with regard fto
the chattel mortgage; what do you know with regard to this
chattel mortgage, Mr. Reed? A Well, I prepared it.

Q Then what did you do it it A L gave at souMr.—
I am not sure whether I sent it or not, so T can’t say just what
I did with it.

Q Did you have anything to do with the lawyer who exe-
cuted it—before whom this chattel mortgage was executed!?
A Nothing whatever.

Q Do you know the lawyer? A No.

Q When did you next see the chattel mortgage? A It was
brought to my office the next morning.

Q What date? A The 26th of June.

Q) Then what did you do with it? A Had it recorded.

Q What did you do—there is testimony on eross examination
with regard to the foreclosure of this chattel mortgage—what did
you have to do with that? A Well, it was brought to me to
foreclose.
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Q What did you do? A T employed a sergeant-at-arms for
that purpose, after inquiring into the circumstances.

Q Did you make any demand, Mr. Reed? A No, because
of the information I had received.

Q What was that? A That Mr. F. W. Mausert had left
town in fear of arrest on a warrant, and they did not know
where he was. Mr. George Mausert said he did not know, or
could not tell, where he was; no use of notifying him, he had
not been at the Mutual Distributing Company, the place where
the mortgage was made payable.

Q Were you at the foreclosure sale? A I was not.

Cross examination by Mr. Bradner.

Q What time of day did you prepare that mortgage, Mr.
Reed? A I think it was between twelve and one, or one and
two; I think it was done at once, immediately.

Q Why was it drawn payable on demand? A Well, Mr.
George Mausert said that his brother had gone—left town—and
he suggested that we take a bill of sale for the property, and I

thought it was more advisable to take a chattel mortgage, but it
was expected that it would be foreclosed almost immediately, so
it was drawn in that way. It was the intention of Mr. George
Mausert—expected the mortgage to be foreclosed; they were
taking the stock out of the place there; Mr. Fred Mausert, ac-
cording to George, was not expected to return; he was gone and
they were leaving this property. George Mausert was respon-
sible to the Mutual Distributing Company, for he had guaran-
teed the account, said he was interested in seeing the bills paid,
seeing that they got their money so that he would not be held
for it; besides, he said the rent was coming due the first of the
month and he wanted to get the stuff out of there.

() Drawing up a mortgage payable on demand, did you not
realize you had to make a demand for it? A Well, that is what
the terms of the mortgage said; I did not realize it was necessary
to make a demand, no; I am satisfied now that it is not necessary

to make a demand if you cannot find the man to make a de-
mand on.

By the Court.
Q@ Mr. Reed, when did you obtain the list that you put in the
chattel mortgage? A Mr. George Mausert either said that he
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would give it to me, or send it to me; I don’t know whether
he gave it to me when I was in the Hotel Broad, or sent it up
later in the afternoon.

Q And you had that put in? A T did, yes.

Q You received it from George Mausert? A I received it
from George. I don’t want your Honor to think I am saying I
received it directly from him, but he spoke of sending it to me
when we were down there. My recollection is, I was to go
back to the trial of a case at two o’clock, so my arrangement
was, if he did not give it to me he should send it to the office.

By Mr. Bradner.

Q You knew Fred Mausert was out of town at the time!
A Yes, at least, that is, so his brother George said.

Q You knew he would not be back for some time? A That
was the expectation; he was a fugitive from justice, from the
information he gave me. :

Q Why did you make it payable on demand if you knew those
facts? A My expectation was the mortgage would be due at
once.

DerexpanT RESTS.

FREDERICK W. MAUSERT, recalled in rebuttal for the
plaintiff.

Direct examination by Mr. Bradner.

Q Mr. Mausert, did you owe any rent at the time of this
transaction? A No, sir.

Q Did you have any creditors at that time besides the Mutua
Distributing Company? A Yes, quite a few.

Q Were their bills very large? A Oh, no; no, sir.

Q As much as the Mutual Distributing Company’s? A No
sir.

Q Do you recall now who they were? A People I was deal-
ing with.

Q Yes. Do you recall who they were? A Why, yes; Trefz
Company.

Q Anybody else? A I dealt with some New York people—
glasses, ete.

Q About how much did you owe these people, do you know?
A 1T could not say that; the bill was very small. If you got
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anything from these concerns you would have to pay; they
would not give you any ecredit.
@ You did not carry a large amount? A No, sir.
Q@ Mr. Mausert, do you recall when you executed that mort-
gage, signed it? A I don’t quite understand.
Q@ Do you recall the execution of the mortgage? A Yes, sir.
Q Where did you sign it? A In Hoboken.
Q What time of the day? A I Judge about five o’clock in
the afternoon of June 25th. :
@ Did you know at that time that your goods were being re-
moved? A No, sir; I did not.
Q@  When did you first find out the goods were being removed?
After signing—
Mr. Reed. T object to this,
The Court. The objection will be overruled. ,
) When did you first find out your goods were being re-

moved? A It was after five o’clock, June 25th.
) How did you find out?

Mr. Reed. 1 object to that.

Telephoning to my place of business.
) Who did you talk to? A Mr. Mockler.
! Did you know it was Mr. Mockler? A Yes, sir.

Mr. Bradner. Tf the Court, please, T would like to in-
terrupt the witness a minute; T brought Mr. Hargan up
from the prosecutor’s office.

The Court. Very well.
(Witness withdrawn.)
ALFRED HARGAN, sworn for the plaintiff in rebuttal.

Direct examination by Mr. Bradner.

Are you connected with the prosecutor’s office? A County
detective attached to the prosecutor’s office.
Were you holding that position in June, 19137 A T was,
Were you acquainted with Mr. Frederick William Mausert?
A I knew who he was, but T was not personally acquainted
with him.,
(I Were you acquainted with his place of business? A I was.
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Q Would you know if there were a warrant out for his ar-
rest at that time, or not?

The Court. Could the detective know that, with all the
committing magistrates throughout the county, until the
papers actually came to the prosecutor’s office?

By the Court.
Q You would not, would you, Mr. Hargan? A No, sir,
By Mr. Bradner.

Q Do you know whether there were any complaints made at
the prosecutor’s office? A I do.

Q Were there any complaints made about the way the busi-
ness was run at the prosecutor’s office? A No.

Q To your knowledge, then, there was nothing in the prose-
cutor’s office against Mr. Mausert’s business at that time?
A Not to my knowledge.

Q Would you know if there were? A At that time, yes.

Not eross examined.

By the Court.

Q Would you know if the complaint came in? A Well, I
would have to go further than just testify to complaints, at
that time.

Q Were there before, or later? A No, but at that time what
T was doing in the office would give me knowledge.

Q When, on June 25th? A Yes.

FREDERICK W. MAUSERT resumes the stand.
Further direct examination by Mr. Bradner.

Q Mr. Mausert, did you ever receive a letter from the Mutual
Distributing Company containing a statement of any account
with them?

The Court. 1 suppose what you ought to do is to show
him that letter, isn’t it?

Q Letter of May 1st, 1914, Exhibit D. 4; did you ever re-
ceive the original of that letter, Mr. Mausert? A No, sir.

Q Has the Mutual Distributing Company ever offered to
return your goods? A No, sir.
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Q Have they offered to return the balance of the goods which
they still have? A No, sir.

@ Have they cffered to pay you for them? A No, sir.

Q@ Did you agree with them in any way to let them keep those
goods and sell them? A No, sir.

Q When you went down to the Mutual Distributing Company
in January, 1916, did you at that time know of this foreclosure?
Did you know these goods had been foreclosed? A Yes, sir.

REcESS.

Q@ When did you first see the chattel mortgage in this case?
A June Zsth
Q) When on June 25th? A About five o’clock in the eve-

Where did you see it? A At Hoboken.

Was that the first time you saw it? A The first time.
Who showed it to you then? A Raymond Mausert.
Who is he? A A nephew of mine.

‘Whose son is he? A George Mausert’s.

i the Court.

() Where were you at that time? A In Hoboken—in New
York City.
(0 When he showed you the chattel mortgage? A 1In Ho-

19

yoken.
By Mr. Bradner.

Q  Whereabouts in Hoboken? A I could not tell you just
vhere it was; in a lawyer’s office.
() Who brought you to Hoboken? A Raymond Mausert.

the Court.
From New York? A Yes, from New York.
by Mr. Bradmner.

() Where did you first see Raymond on that day? A New
York City.

) Whereabouts ? A My sister’s home.

! Did he come there? A Yes, sir.

() What did he ask you to do?
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Mr. Reed. Objected to.
The Court. Objection sustained.

Q Did you send for Raymond to come there? A No, sir.

Q@ Did you know he was coming there? A No, sir.

Q Did you know anything about this mortgage until he came
there? .A No, sir.

Q Had you talked about giving a mortgage at any time be-
fore this? A No, sir.

Q Mr. Mausert, do you recall coming to Newark in January,
19162 A Yes, sir.

Q Where did you go when you first came to Newark? Who
did you go to see? A Went to Mr. Bradner’s office.

Q What did you go there for? A In regard to—

Mr. Reed. Objected to as immaterial and also as in-
competent.

The Court. The objection will be sustained.

Q Where did you go from there? A The Mutual Distribut-
ing Company.
Q@ What did you go there for?

Mr. Reed. I think it is immaterial what he went there
for; I object to the form of the question.

The Court. 1 sustain the objection.

Q What did you do there? A Talked to Mr. Schuler.

Q@ What did you talk to Mr. Schuler about? A About my
goods.

Q What did you say to him? A 1T said, ‘“I demand my
goods.”’

Q Anything else? A He said, ‘“You can’t have them.”’

Q Were you very friendly with Mr. Schuler? A No, sir;
we had words.

Q Were you friendly with him when you went there? A Yes
sir—Oh, you mean previous to going away?

Q When you left him after seeing him? A No.

Q Did you agree to any account while you were there?
A No, sir.

Q Did he offer to return the goods he still had while you
were there? A He did not.

Q Did he offer to pay you for them? A No, sir, he did not.
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Q Mr. Mausert, while you were staying at Mrs. Caldwell’s,
1 believe—how long did you stay at Mrs. Caldwell’s? A About
two weeks.

Q While you were there did anyone call on you? A Yes.

Q Who called on you? A Mr. Raymond Mausert and Mr.
(teorge Mausert.

Q 'Was any demand made on you while you were there for
the Mutual Distributing Company? A No, sir.

Cross examination by Mr. Reed.

@ Mr. Mausert, how old was Raymond Mausert in 1913, do
you remember? A T don’t know.

@ Do you know about how old he was? A About eighteen
or twenty, I should judge.

Q You said that you had quite a few other creditors, but
vou owed no rent, as I understand? A No, sir.

Q@ You had a lease where you were? A Yes, sir.

Q Your rent came due on the first of the month? A No,
m the 15th.

(@ The rent came due on the 15th? A Yes, sir, as near as I
:an remember, the 15th of the month.

@ And what was your monthly rent? A Beg pardon?

Q@ How much? A Why, it varied; the first year—

By the. Court.

Q In 19132 A 1In 1913 I think it was three hundred and
(itty-four dollars and some cents a month; I would not say for
sure, but I believe that is what it was.

By Mr. Reed.

@ How much did you owe Trefz’ brewery? A T don’t
know.

(@ Several hundred dollars? A No, sir, I am sure I did not.

Q You cannot tell us the amount? A No. I never owed a
like that.

1

i1
-Q You owed the Mutual Distributing Company nearly $700,
didn’t you? A Well, I don’t think so; as nearly as T can re-
member I thought it was three hundled and something; it was
quite a surprise to me when they presented this big bill T heard
here in the testimony.
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Q Can you tell us any other people you owed? Did you owe
any other people in New York? A No, I did not owe anybody
in New York that I remember of.

Q Did you owe anybody else in Newark? A I might hav
owed a few little cigar bills.

Q Is that all? ‘A Maybe a few little more bills; anybody
that is in business owes some little bills.

Q You said you knew in January, 1916, that the mortgag
had been foreclosed, did you not? A I knew that Mr. Schul
had my goods, yes.

Q You told us just before adjournment that you knew the
mortgage had been foreclosed? A I don’t quite understand.
What do you mean, Mr. Reed?

Q (Question read.) You know what a mortgage is, do you
not? A Yes, sir.

Q You know what a foreclosure is? A Yes, sir.

Q And you knew the mortgage had been foreclosed? A Yes,
I did.

Q When did you first learn that? A Why, after the goods
was taken out of the place of mine.

Q After they were taken out of your place? A Yes.

Q How soon after that was it? A After I found out the
goods were removed.

Q I say, was it soon afterward you found out the mortgage
had been foreclosed? A Yes.

Q Well, then, it was before you wrote this letter of April
27, 1914, which is marked D. 37 A This letter, do you mean,
was sent before I knew—

Q No, the letter was sent after you knew, was it not?
A Yes, sent after.

Q The letter was sent after you knew? A Yes, sir.

Q And you paid $10 for the spotlight, didn’t you? A
Bird paid $10; I didn’t.

Q Well, he paid at your direction, didn’t he? A Had to hav
it; why, yes.

Q He paid it at your direction? A Could not get it unless
he paid for it? Mr. Schuler said he wanted $10 I said, ““Giv
him $10.”> T wrote the note, ‘“Give him the spotlight for $10.”

Q Well, prior to this letter of April 27th, you wrote this
other letter, which I now show you, which is marked D. 4, did
you not? A . Yes.
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() You knew the mortgage had been foreclosed at that time?
A Yes. I éid. ,

() That was the first time you had written to the Mutual
Distributing Company, wasn’t it? A I am not sure whether it
was or not.

Q You had not communicated with them in any other way?

I wrote them a number of letters, and no reply.

() Have you any copies of letters you wrote them? A No,
1 have not.

Q) Well, now, in January, 1916, January 4th, you said, you
went to the Mutual Distributing Company? A Yes.

() And said, ‘T demand my goods.”” A Order from my law-
ver, Mr. Bradner, yes, sir.

() And Mr. Schuler said you couldn’t have them? A Couldn’t
have them, no, sir.

() How long were you there? A Why, probably half an
hour—about.

() Was Mr. Schuler there when you went in? A I don’t
remember.

() You don’t know whether you waited there some time before

came? A I would not say that he was there or not, but he
vas there shortly after I was there.

() Did you see Miss Goldman there? A T seen some of

o ladies in the office.

() Did you talk to them? A No, I don’t remember talking
to them; just asked for Mr. Schuler.

() You did not say anything at all? A That was about all 1
said; T didn’t know if Mr. Schuler was in the rear of the build-
g, or where he was; but I seen him shortly after that.

) Well, did you see Miss Freeman there? A Who is Miss
Freeman?

() Miss Freeman was one of the witnesses on the stand;
showed you the books? A I don’t remember. I remember
«eeing some ladies in the office when 1 was there.

N

) Well, do you remember looking at the books? A No, sir,
I do not.

@ You say that did not ocecur at all? A No, sir, I didn’t.
No books were shown to me.

Q) You are sure none of those books were shown to you?
Yes, sir, I am sure.
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Q Do you say Miss Freeman was not present with you in Mr.
Schuler’s office? A I don’t remember.

PraixnTirr RESTS.

OTTO J. KARST, sworn for the defendant in rebuttal.
Direct examination by Mr. Reed.

Myr. Reed. If your Honor please, I am not quite sure
that this is strictly rebuttal; T want to show the payment
of the dividend.

The Court. Of course, it would not be strictly in rebut-
tal. Any objection to it.

Mr. Bradner. 1 think the best way to show about the
dividends would be to produce the cancelled checks.

Mr. Reed. We will produce the records and checks.

The Court. You may proceed.

Q Mr. Karst, are you the secretary of the company? A Iam.

Q How long have you been secretary? A About nine years.

Q Which of these books is your minute book? A That oue
wrapped in the paper.

Q This? A Yes, sir.

Q Look in that, will you, and tell me the date of the declara-
tion of dividends, and tell me the amount. January 1, 1913—
June 25th, 1913. A Do you want the date?

Q Yes. A September 9th, 1913.

Q What rate? A Seven per cent. for the year ending July
31, 1913.

Q Now, 1914? A September 8th, 1914.

Q What rate? A Seven per cent. for the year ending July
31, 1914.

Q 1915%2 A September 7th, 1915, seven per cent, for the year
ending July 31, 1915.

Q Now, Mr. Karst, do you know anything about the payment
of these dividends? A Only that the checks were mailed from
the office.

Q Who does that? A To the stockholders. Miss Freeman.

Not cross examined.




Helen M. Freeman, direct.

HELEN M. FREEMAN, recalled in rebuttal by the defendant.
Direct examination by Mr. Reed.

Q Miss Freeman, who has charge of the payment of the divi-
dend checks? A I do.

Q I show you a check dated September 30, 1915; what is that
check? A That is a dividend check.

Q And what was done with that, if you know, and if you do
not know, who will know? A Why, I do know.

Q What? A It was mailed out to Mr. F. W. Mausert for
dividend for the year ending, with a card attached to it stating
what it was for.

Said check offered in evidence and marked Exhibit D. 13.
The card attached is marked.Exhibit D. 14.

Q Have you any other checks mailed to him and returned by
him to the bank? A Unless there were other dividends.

() It appears there were dividends in 1913 and 19142 A Well,
I won’t say that Mr. Mausert got his 1913 and 1914 dividend;
just at that time we were having trouble over the bills, and where
anybody owed a large amount to the Mutual Distributing Com-
pany the dividend checks were not mailed to them.

Q Do you know whether that was the case in this case? A 1
judge it was.

Q Well, do you know? A Yes, it was.

By the Court.

() Was he credited with those dividends? A No, there was
nothing done about it; they are still held there in the dividend
account; if he paid his bills he would have gotten them.

Q You mean they still owe it to him? A Why yes; he still
has it coming when his bill is settled.

By Mr. Reed.

Q I show you a check dated September 18th, 1912, for $7. A
That was the dividend he received.
Q What year? A 1912.

Said ehec;k offered in evidence.
Objected to as immaterial.
Objection sustained.
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Q T notice that in Exhibit D. 13, the word ‘‘dividend’’ is writ
ten across the front of the check; what have you to say about
checks for dividends? A All checks for dividends are printed
with the word ‘“dividend’’ on them in gold print.

Cross examination by Mr. Bradner.

Q Have you any record of the 1916 dividend check? A
was not sent to him; no.

Q That makes 1913, 1914 and 1916 that were not sent to him?
A T won’t say positive that they were not sent to him, but
don’t think they were.

Q You have no record of their being sent? A No.

ANTHONY W. SCHULER, recalled for defendant in rebuttal

Direct examination by Mr. Reed.

Q Mr. Schuler, Mr. Mausert says that in January, 1916, when
he came to your office he demanded of you the return of the
goods which he claimed as his? A Positively, he did not; if
did he would have gotten them by paying the rent due on them.

Q And he says you refused to give them on his demand? A
Positively not.

Cross examination by Mr. Bradner.

Q Did you give him the goods you still had? A He cot l
have the goods by paying the rent due on them.

Q Did you offer them to him? A Yes, sir.

Q What did you say to him? A I told him he could have
the goods that were left; we had our money.

By the Counrt.

Q T understand you say these goods which you still have on
hand are still subject to his order? A They are, if he pays the
expenses on them.

Q What is that? A T can’t tell until I see the rent on them.

Q How much? A Well, I should judge $5 a month rent.

Q TFor six years? A For six years.

By Mr. Bradner.

Q $300?2 A About that.

Q That is all. A And for expenses for cartage and so o1n;
the delivery of these goods after we sold them; we never charged
him a cent for that.
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@ How is that? A As these goods were sold from time to
time to various parties they were distributed by the Mutual Dis-
tributing Company; he never paid a cent for that.

Q Why did you deliver them? A We had to deliver them,
jidn’t we?

(Q And that you have charged to Mr. Mausert? A It has not
been charged up yet.

() But you expect to? A I think we are entitled to it.

DEFENDANT RESTS.

FREDERICK W. MAUSERT, recalled for the plaintiff in sur-
rebuttal.
Direct examination by Mr. Bradner.

) Mr. Mausert, when did you first know that a constable’s
sale had been held of these goods? A I could not tell, Mr.
Bradner, when I did hear that; I was informed that Mr. Schuler
had taken my goods, and in order to get them I would have to get
them through him.

() Did you know a constable’s sale had been held? A My
brother George told me—

The Court. Is that just right? Constable’s sale?

Mry. Bradner. 1 don’t think he quite understands what
is meant by foreclosure.

() What is foreclosure? A Why, simply anybody that holds
your goods and sells them.

When did you first know your goods had been foreclosed?
Mr. Reed. We went over that.
[ could not say that; I could not say when.

) Had anybody told you about it— A Brother George, yes.

() When did he tell you about it? A Why, it was the follow-
ing Monday after the 25th; Sunday or Monday.

() Did he tell you the goods had been foreclosed? A He said
Mr. Schuler had the goods; they belonged to him; that I had
signed papers. I said, ‘““What papers?”’ He said, ‘‘The papers
you signed at Hoboken gave Mr. Schuler the right to all your
goods.”’

Not cross examined.

Praintier REsTs.

TestiMoNy CLOSED.




Motion for Direction of Verdict.

Mr. Reed. 1 move for the direction of a verdict. The com-
plaint is breaking and entering the Arion Palm Garden and re-
moving therefrom some property by the defendants. The second
count is similar to the first.

The Court. Breaking and entering? It says the defendant
wrongfully took the goods and chattels in the possession of the
plaintiff and has ever since wrongfully retained them. The
second count is that he broke in.

Mr. Reed. And the third count is that they made fraudulent
representations.

The Court. There is no proof under the third count. You do
not contend that, Mr. Bradner, do you? And you do not contend
that you can recover under the second count.

Mr. Bradmer. There is no evidence that they went in there
with any authority. All the proof is that no order was given
the Mutual Distributing Company, and they went in there and
cleaned the place out. That is all the proof we can offer.

(After discussion.)

The Court. If you wish to state your reasons, you may do so.

Mr. Reed. The reasons are it appears from the testimony that
there was no wrongful taking of these goods; they were sent by
George Mausert to Arlington, and there received by the de-
fendant; but there certainly was nothing wrongful in it; when
they were received the chattel mortgage was executed and de-
livered, and the chattel mortgage was subsequently foreclosed,
and subsequently, with full knowledge of the foreclosure, the
plaintiff went to the office of the Mutual Distributing Company
and received a check.

The Court. As a matter of fact, as I now view this case, the
foreclosure proceedings are of very little consequence. The
theory of the plaintiff is that you went there and took these
goods. Your theory is that you did not take them at all; had
nothing to do with the taking, except subsequently paid the bill
for moving them; Mr. Schuler says, for George Mausert; unless
it be suggested that because of the subsequent signing of the
chattel mortgage by Frederick Mausert, he condoned the wrong-
ful taking; what do you think about that?

Mr. Reed. I think if there was any wrongful taking it was
on the part of George Mausert.




Charge to Jury.

The Court. My suggestion is that that is the point in the
case, and that the question of the foreclosure of the chattel
mortgage is of very little importance in the case.

Myr. Reed. It has, perhaps, this bearing on the case, that sub-
sequently, after the goods had been delivered, in order to enforce
their right under it, they did foreclose it, which would give them
the right to retain the goods.

The Court. What is your view of that, Mr. Bradner?

Mr. Bradmer. The foreclosure would not cut any figure in the
case if we relied entirely on the wrongful taking, but it would
cut a figure if the taking was right; then the foreclosure would
come in, because the foreclosure itself was illegal and constituted
wrongful taking at that time; the foreclosure was made before
demand was made.

(Argued.)

The Court. The motion is denied.
An exception to this ruling is noted by the defendant as ground

of appeal.

Mr. Bradner. I move for the direction of verdict in favor of
the plaintiff on the ground, first, that no demand was made
before the removal of the goods or before the foreclosure of the
mortgage. Second, the defendant has not pleaded ratification,
and he has not proved that the plaintiff had full knowledge of
the whole situation and of the facts surrounding the case at the
time of the alleged ratification. Third, I ask for a direction of
verdiet for the plaintiff for the value of the goods still in the
possession of the defendant.

The Court. The motion will be denied.

Exception to plaintiff.

Counsel summed up.

The Court charged the jury as follows:
Dunean, J.

(Gentlemen: This is a suit brought by Frederick William
Mausert, the plaintiff, against the defendant, the Mutual Dis-
tributing Company, to recover the value of certain goods and
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chattels which it is alleged the defendant, through Mr. Schuler,
its president, wrongfully took from the Arion Palm Garden, o
Washington street, in Newark, of which the plaintiff was for-
merly proprietor, on the 25th day of Jume, 1913. The plaintif
claims the value of these goods, in his complaint, to be something
over seven thousand five hundred dollars. From the argume
it would appear that a considerable amount less than that i
now claimed, because of certain goods which admittedly went to
some other place, particularly the liquors, which, it is admitt
the evidence shows, went to the Hotel Broad. The plaintif
claims, as I have already stated, that these goods were removed
from the Arion Palm Garden by the defendant, the Mutual Dis
tributing Company. The evidence on the part of the plaintiff is
largely circumstantial; that is, there is no one who testifies
this case on behalf of the plaintiff who says that anyone author
ized to speak for the Mutual Distributing Company authorizcd
the removal of those goods. But the plaintiff relies upon the
circumstances which surrounded the taking of these goods, anc
which have been mentioned in the argument, but a few of which
I shall mention in the charge.

Mr. Bulgrien says he is an employee of Job De Camp, tie
mover, the carter, and he says that he received an order to re-
move the goods from the Arion Palm Garden to the Arlingto
House, Arlington. He says, ‘‘To clean it out.”” He says they
sent their vans there, and that there were eight van loads. That
they did load up these vans and take them to their own place,
and stored them overnight. Witnesses on behalf of the plaintiff
say that Mr. Schuler was there during the taking and loading of
these goods. And Mr. Schuler says that in whatever was don
he represented the Mutual Distributing Company. They say he
was there in consultation with George Mausert, the brother of
the plaintiff. But right here I want to say that, although George
Mausert has been very much in evidence in this case, and thoug
at one time he was the treasurer of the Mutual Distributing
Company, but had ceased to fill that office, it does not appear
that he was an officer or director or had any connection with {l
Mutual Distributing Company except as a stockholder of th:
company. And there is no evidence from which you would hav
a right to infer that he was authorized to speak and to binc
the Mutual Distributing Company any more than you woul
have a right to find, if it be true, that he was responsible
the Mutual Distributing Company for this debt of his brother;
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that he was acting in his own behalf in order to secure his own
debt or secure a debt for which he was responsible; even though
vou find that what he did was not in the interest of his brother;
even though you find that what he did he did unlawfully; if
you find that he had any part in it. Not only was Mr. Schuler
present, according to the plaintiff’s witnesses, when these goods
were being removed, but it appears that the very vans which
removed these goods were paid for by the Mutual Distributine
Company. And not only that, but these goods were taken in
these vans to property occupied by Mr. Schuler in Arlington.
These facts standing alone, if they did stand alone, would be
facts from which you should draw inferences. It is not for the
Court to draw the inferences; and if those facts stood alone, un-
contradieted, it would be for you to say whether or not they did
not warrant the inference that all of the goods taken out in
these vans were taken out by the Mutual Distributing Company.
It is an admitted fact, as has been suggested, that all the liquors
which is included in the amount claimed, the proofs in this case
show, was taken to the Hotel Broad. Mr. Mockler says that, and
Mr. Schuler says that many of the goods for which claim is
made were not taken to Arlington. For instance, he said that
he made an inventory late that afternoon; that is, late in the
alternoon of the 26th, I understood him to say, the goods arrived
there, or perhaps later than that; I think he is not quite sure
about that; and there is some suggestion that it was within a
week. He says there were no waiters’ towels or any linen what-
wer.  Quite a large portion of this bill is made up of these
ticles. No liquors, no Tungsten lamps, no table spoons, oyster
forks or any silverware of any kind; no gas or electric chande-
liers; no box of tools, or vulecanizing outfit, or auto tools or tire
shoes; that those goods did not come to the Arlington place at
Il Of course, if these things, or any other things, were taken
by George Mausert or some other person, if they were not taken
by the Mutual Distributing Company, or its order, then, for
those goods the Mutual Distributing Company should not be held
esponsible in any event, even though you should find that they
are responsible in this case for the goods they did remove.
Unless it appears by the greater weight of the evidence that
the Mutual Distributing Company wrongfully took these goods,
here can be no recovery for the original taking from the Arion
Palm Garden. Mr. Schuler denies that these goods were taken.




Charge to Jury.

He says he was around there in the afternoon, but that he had
nothing whatever to do with the taking of these goods. He says
he was around there between four and five o’clock; that he had,
earlier in the day, between one and two o’clock, met George
Mausert at the Hotel Broad, having gone there with Mr. Reed.
George reminded him, he says, that he, George, was security, or
responsible to the Mutual Distributing Company for the goods
which his brother Frederick had purchased, and he says that
he asked him to take a bill of sale for the goods, and that Mr.
Reed, who was then present, suggested a chattel mortgage; that
George then said to draw it up and he would have it signed. M.
Reed did draw it up and it was sent to George to be signed, and
returned to Mr. Reed the following morning. However, we will
speak of that presently.

Mr. Schuler says that George told him he wanted the goods
out of Arion Hall before another month’s rent became due; and
Mr. Schuler says he told him that his brother Fred had other
creditors. That is admitted, but Fred said they were of small
amounts and there was no rent then due. Mr. Schuler says
George asked him if he had any room to store these goods, and
he replied, ‘“No, not in Newark, but I have plenty of room over
in Arlington if you want to send the goods over there,”” and he
says, ‘“‘All right, we will send them over there,”” and he says
that beyond that he had absolutely nothing to do with the taking
of these goods out of the Arion Palm Garden. If that be true,
that that was the only connection had with the taking of these
goods out of the Arion Palm Garden by Mr. Schuler, as repre-
senting the Mutual Distributing Company, then, as I have al-
ready said, there can be no recovery for the original taking
from the Arion Palm Garden of these goods. So, even if you
find that they were wrongfully taken, if you find that the plain-
tiff, with full knowledge of what had been domne, gave to the
defendant a chattel mortgage on these goods, that would be a
circumstance from which you would have a right to infer that
he had waived any right to recover for such wrongful original
taking. He denies that he had this full knowledge; but even
under these conditions he would have a right to expect that if
the chattel mortgage would be foreclosed and the goods sold
under it, that that should be done with that formality which the
law requires. There seems to be no question but that the fore-
closure of the chattel mortgage was entirely regular, with one




Charge to Jury.

exception. The chattel mortgage given was made payable on
demand. The law does not require a court proceeding to fore-
close a chattel mortgage. A chattel mortgage may be fore-
closed upon demand and notice to mortgagor and posting of
notice of public sale in five or more public places in the munic-
ipality in which the goods are to be sold, and selling them at
public sale. All these things were done, except the demand
and notice, and it is admitted that no demand and notice were
served. But Mr. Schuler says that they could not serve demand
and notice; the plaintiff had run away and he had gone away
admittedly for the purpose of concealing himself, to avoid what
he had been told was a criminal process against him. Mr.
Schuler says he went to George to inquire where he might
serve demand, and George refused to tell him; he inquired of
his wife; he says he did not know where the two sisters were ;
that these were the only people of whom he knew to inquire;
and under those circumstances, it has been held in this very
case, that is, you have heard during this case that it has once
before been tried, and upon review of that trial the highest
court of the State has held in this very case that, even in the
case of a chattel mortgage payable on demand, a lawful notice
of intention to sell the articles—and that was given in this case—
for the purpose of making the debt, is equivalent to demand
for payment, when, as here, the mortgagor has rendered an
actual demand impossible by his flight and concealment. So, if
vou find in this case that the plaintiff by his flight and con-
cealment rendered the service of demand and notice upon him
impossible, then the defendant was mnot obliged to serve any
such notice and demand; and in that case, since there is nothing
clse in this case irregular about the foreclosure of the chattel
mortgage, the plaintiff would not be entitled to your verdict
because of any irregularity in the foreclosure of the chattel
mortgage. But, in addition to that, the defendant claims that
the plaintiff has ratified all this. Fven though the original
taking was wrongful, and even though you do not find that the
plaintiff by his flight and concealment had rendered demand
and notice impossible; because it appears, according to this
testimony, that he knew of the foreclosure, or that the defendant
had taken possession of these goods shortly after the defendant
had so taken possession. Tt is sugeested that the plaintiff
does not understand the force and effect of the use of the word

10




Charge to Jury.

“‘foreclosure’’; but when he is asked to define what it means
and he says, ‘“‘the taking and selling of the goods,’” he has ver;
nearly correctly defined the procedure for the foreclosure of :
chattel mortgage, which does not, as the Court has stated, requir
any judicial court procedure. Therefore, if you find that he
understood when he stated that he knew of the foreclosure of
this chattel mortgage shortly after it was foreclosed, it will
be for you to say whether or not he ratified it. And for rati
fication the defendant relies upon a letter which was writt
with reference to a spotlight. He sent a Mr. Bird, who was
associated with him, down to get a spotlight; and the defendan!
told Mr. Bird that he could have the spotlight for $10. Tha:
thereupon another letter was written by the plaintiff, whic
was sent to the defendant, authorizing them to give Mr. Bi
the spotlight for $10, and authorizing Mr. Bird to pay.
addition to that, it appears that on the fourth day of January,
1916, according to the testimony of the defendant, the plaint
came down to Newark, and went to the office of the Mutual Dis-
tributing Company, and, according to the testimony of Miss Free-
man and Mr. Schuler, the matter of the account between the
Mutual Distributing Company and him was discussed. Of course,
the Mutual Distributing Company was not obliged, having pui-
chased these goods at public sale at less than the amount of its
claim, if the sale was entirely regular, to ever account to M
Mausert for any of these goods. They were not obliged to do
that at all, but Mr. Schuler says that all they wanted was their
money, and after they had purchased these goods, bought them
in bulk, he says they advertised them for sale, charging the
expense of the sale and advertising against the aceount, and by
the time Mr. Mausert came down there on the 4th day of Janua
they had sold a sufficient quantity of these goods to pay all
expenses, pay their own debt and had some $23.56 left over.
They say that the books of account were shown to Mr. Mauscrt
and that he went over these books and expressed himself as
satisfied, thanked Mr. Schuler for what the Mutual Distributing
Company had done for him, and received this check in seftle-
ment; and Mr. Schuler then told him there were some other
goods there belonging to him, and that he could have them and
asked what to do with them, and he told Mr. Schuler to take
those goods and sell them for him. Mr. Mausert denies in
detail that any such conversation took place. He says that whe
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» went down there on this 4th day of January that he de-
manded his goods, and Mr. Schuler said, ‘“You can’t have them’’;
hat they had words about it; that he did not agree to any-
thing, and Mr. Schuler did not agree to return the goods that
were still there, or to pay for them. He also says that the
heck which he accepted was to be a dividend check. It is ad-
nitted he did not receive the dividends upon the one share of
stock in the years 1913, 1914, which would be $14, but he did
eceive the dividend check in 1915, and that is produced; and
he testimony is that the word ‘‘dividend’’ appears on that all-
lividend check. According to the testimony of the defendant,
here would not have been due him at that time more than $14
v way of dividends, even though this check had been intended

) include dividends.

It will be for you to say from all the circumstances of the
case, even though you do not find the sales to have been entirely
egular, whether or not the plaintiff, by his acts, ratified what
1ad been done by the Mutual Distributing Company.

Unless you find that the original taking was wrongful, and
mless you find that the sale under the chattel mortgage was
vrongful by reason of failure to give the notice, then the plain-
iff would not be entitled to your verdict; and not even then if
e has ratified any of these irregularities by what he subse-

iently did.

If you find that the evidence preponderates that the original
king was wrongful, or that the sale under the chattel mortgage
< irregular, and that the plaintiff has not ratified the irregu-
ity, then you would come to the question of damages. The
mmages which the plaintiff would be entitled to recover would
¢ the value of the goods at the time of the wrongful taking or
> wrongful selling. You have nothing here but cost price.
- many of these goods had been used for three years. A total
lue, as I say, has been testified to, of seven thousand five
nndred and some odd dollars. In the first place you have to
nd, if you ean, by the evidence—of course, if you cannot find
" the evidence the value of the goods that were taken, by the
20fs here in the case, then your verdict should be for nothing
ore than nominal damages. Damages must be proven. But if

o particular damages are proven, then cost price, less what
rould be a proper depreciation for age and wear, would be the
measure of damages. Now, what is that? You must consider
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Charge to Jury.

the business and use which these goods had had. The list is
attached to the complaint which you will have with you. These
goods consisted of things, generally, which are used on the tables;
they consisted of chairs, writing desk, bar glasses and fixtures,
and three pages of articles here; you may look them over if you
get that far in the case. The plaintiff says that glassware,
dishes and things of that sort were kept renewed; that is, as they
were broken they were renewed and the number kept intact
But the situation with reference to the glassware and crockery
should not apply to chairs and furniture, which depreciate
greatly with wear, and particularly with that character of wear
which they would probably have in a place of that kind. All o
these things you must take into consideration in determining
the value, if you decide the plaintiff is entitled to your verdict;
the cost price, the length of time they had been in use, and the
character of use they had had, and determine from those, if you
can, the amount of damage.
You may retire.

(Jury retires.)

Mr. Reed. 1 pray exception to what the Court said on the
question of damages.
The exception is noted by defendant as ground of appeal.




Exhibit P. 1—B.
EXHIBIT P. 1 B,

L. D. Phone 432 Market Local Phone 293
JOB DE CAMP, INC.
Established 1850
AM
PM Moving Order
32 and 34 William Street
- Newark N J June 25-13
Name Mr. A. W. Schuler
From Arion Palm Garden
Washington St.
To Arlington House
Devon St.
@ Arlington St.
Over Bowling Alleys
Vans 7.00
Talmage
1 load
ables & chairs
Talmage
Piano No hoist
Hoist one way
Hoist both ways
Colleet No Paid
Performed by i
This is to certify that the above work was done without damage
Signature A. W. Schuler
Receipt from Henry
Job De Camp, Inec.

Note—Exhibits P. 1 Hpo B B B T B B Pel G P, 1H
are similar to P. 1. B.
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Ezxhibit P. 1—D.
EBXHIBIT: R D,
L. D. Phone 432 Market Local Phone 29:

JOB DE CAMP, INC.
X Established 1850

A
P

M
M Moving Order
32 and 34 William Street
Newark N J June 25-13
Name Mr. A. W. Schuler
From Arion Palm Garden
‘Washington St.
To Arlington House
Devon St.—Rear—
Arlington, N. J.

Over Bowling Alleys
Vans
1 load

Piano No hoist

Hoist one way
Hoist both ways
Brumm

Collect No Paid

Performed by

This is to certify that the above work was done without damage
Signature A. W. Schuler
Receipt from Henry

Job De Camp, Inec.
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EXHIBIT P, 3.
INTERROGATORIES.

To Mutual Distributing Company, Defendant:

The following interrogatories are propounded to you by the
plaintiff, and you are required to answer the same under oath
and serve your answer on the attorney of the plaintiff within
ten days after serviece hereof upon you.

2nd Interrogatory: Did the defendant give instructions to
the attorney in relation to the preparation of the mortgage, and
if so, who acted for the defendant in giving the instruetions, and
when were they given?

3rd Interrogatory: Did the defendant before making sale
under the chattel mortgage make any demand on the plaintiff
for the money claimed to be due to the defendant?

4th Interrogatory: Did the defendant before making sale of
the chattels under the mortgage, make any effort to locate the
plaintiff so as to make a demand for the money, and if so, what
action did the defendant take and to whom did it apply for in-
formation?

5th Interrogatory: Did the defendant direct the constable to
make a demand for the money before advertising the property
for sale under the mortgage?

6th Interrogatory: Was the defendant advised by its attorney
that a demand for the money was unnecessary, and did the de-
fendant for that reason proceed to advertise and sell the chattels
under the chattel mortgage without making a demand?

7th Interrogatory: Did the defendant pay the expense of
removing the chattels from the plaintiff’s place of business on
Washington Street in the City of Newark to Arlington?

8th Interrogatory: Did the defendant direct any person or
persons to take out the goods and chattels from the plaintiff’s
place of business and carry them to Arlington?

9th Interrogatory: Did the defendant know when the chattels
were being taken out of the plaintiff’s place of business, that
George E. Mausert was having the chattels taken away, and had
the defendant made any arrangement with George E. Mausert
to have the same taken to Arlington?
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10th Interrogatory: Did the defendant request George I
Mausert to have the chattels taken from plaintiff’s place of
business, and to get a mortgage thereon from the plaintiff to
secure the payment of the plaintiff’s indebtedness to the de-
fendant.

Dated September 24, 1918.
Yours truly,

PALMER BRADNER,
Attorney of Plamtiff.

EXHIBIT P. 4.

Answer to Second Interrogatory.
Yes; Anthony W. Schuler; June 25, 1913.

REED & REYNOLDS,
Attorneys of Defendant.

Service of the within answer is hereby acknowledged this 15th

day of October, 1918.
PALMER BRADNER,

Attorney of Plaintiff,
Per F. E. Bradner.

EXHIBIT P. 2.

Answer to Third Interrogatory.

Yes. The payment of the sum due was demanded before the
execution of the chattel mortgage and the mortgage was given
to enable the defendant to collect the same. No demand was
made after the making of the mortgage because plaintiff had
left Newark before the mortgage was given, and defendant could
not learn his whereabouts then or until several months after the
mortgage was foreclosed.
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Answer to Fourth Interrogatory.

Yes. Inquired of George E. Mausert, brother of defendant.
Learned by investigation that plaintiff was not at the place where
he had been in business-in Newark nor at the place that he had
resided in that city. Information as to his whereabouts was
refused.

Answer to Fifth Interrogatory.

No. Defendant was unable to find plaintiff. Could not tell
onstable where to look for him, in order to make the demand.
Plaintiff was not at the office of defendant at any time between
the delivery of the mortgage in June, 1913, and January, 1916.

Answer to Sizth Interrogatory.

No. Defendant gave the chattel mortgage to its attorney with

lirections to foreclose it. Defendant informed its attorney that
it was informed that plaintiff had left Newark; that it had been
said that there was a warrant out for plaintiff’s arrest; that he
iad learned of it and immediately gone from Newark and had
w0t returned; that the place where plaintiff had been in business

s closed; that George E. Mausert, brother of plaintiff, would
w0t tell where plaintiff was; that defendant knew of no way to
ocate plaintiff.

Answer to Seventh Interrogatory.

No. But at the request of George E. Mausert it paid the bill
of Job De Camp, Inec. rendered to Mausert for the transportation
‘or that part of the goods sent by him to Arlington.

Answer to Eighth Interrogatory.

Answer to Ninth Interrogatory.

Defendant knew before all of the chattels were removed that
George E. Mausert was taking out and removing certain chattels
from the place of business of the plaintiff and Mr. Anthony W.
Schuler, president of the defendant, consented to permit the
storage of some goods in Arlington temporarily.

20




10

Exhibit D. 1.

Answer to Tenth Interrogatory.

No.

Dated—Oct. 2, 1918.
REED & REYNOLDS,
Attorneys of Defendant.

Service of the within answer to interrogatories is hereby
acknowledged this Third day of October, 1918.

PALMER BRADNER,
Attorney of Plaintiff.

EXHIBIT D. 1.

Frank E. BrRADNER
Counsellor at Law
Essex Building
Newark, N. J.
Sept. 20, 1916.
Mutual Distributing Co.,
55 Lafayette St., City.

Gentlemen :—

Tn the latter part of June, 1913, the place of business of Fred-
erick W. Mausert, known as Arion Hall, on Washington St., in
this City, was entered by some persons and all his personal
property, consisting of furniture, glassware, china, crockery,
stock of liquors, movable fixtures and partitions, electric fans,
table linen, silverware and numerous other things, were remoy ed.

My information is, that these articles were taken to your place
of business and were disposed of by you. This was done without
the knowledge or consent of Mr. Mausert.

Among other things taken, was a certificate of stock in your
company. Mr. Mausert has authorized me to take such action as
may be necessary to recover the value of the property that was
taken away, and also to recover the damage done to him by being
deprived of his business.
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This is a very important and serious matter, and before taking
any action I would like to see some representative of your Com-
pany.

Yours truly,

FRANK E. BRADNER.

EXHIBIT D. 2.

KNOW ALL MEN BY THESE PRESENTS:

That I, FREDERICK W. MAUSERT, of the city of Newark,
in the County of Essex, and State of New Jersey, party of the
First Part, for securing the payment of the money herein men-
tioned, and in consideration of the sum of One Dollar to me duly
paid by MUTUAL DISTRIBUTING COMPANY, a corporation
of New Jersey, having its principal office in the city of Newark,
in the County of Essex, and State of New Jersey, party of the
Second Part, at or before the ensealing and delivery of these
presents, the receipt whereof is hereby acknowledged, have bar-
gained and sold, and by these presents do bargain and sell, unto
the said party of the Second Part, its successors and assigns,
all the goods and chattels mentioned in the schedule hereunto
annexed and now in Aeron Palm Garden, No. Washington
Street, Newark, New Jersey.

T'o have and to hold, all and singular the said goods and chat-
tels above bargained and sold or intended so to be, unto the said
party of the Second Part, its successors and assigns, forever.
And T the said party of the First Part, for myself, my heirs,
executors and administrators, all and singular the said goods
and chattels above bargained and sold, unto the said party of
the Second Part, its successors and assigns, against me the said
party of the First Part, and against all and every person or
persons whomsoever shall and will warrant and forever defend.

Upon Condition, that if I the said party of the First Part,
shall and do well and truly pay unto the said party of the
Second Part, its successors and assigns, on demand, at the office
of said Mutual Distributing Company, in Newark, N. J., the sum
of SIX HUNDRED AND EIGHTY-TWO Dollars and Fighty-
eight cents, then these presents shall be void. And I the said
party of the First Part, for myself, my heirs, executors, admin-

20
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istrators and assigns, do covenant and agree to and with the
said party of the second part, its successors and assigns, that in
case default shall be made in the payment of the said sum above
mentioned, or in case the said party of the First Part shall, af
any time before the day or payment herein provided for, remove
the said goods and chattels, or any of them, or permit or suffer
any attachment or other process against property to be issued
against me or permit or suffer any judgment to be entered up
against me then the said sum of money herein mentioned shall
become instantly due and payable, and then it shall and may be
lawful for, and I the said party of the First Part do hereby
authorize and empower the said party of the second part, its
successors and assigns, with the aid and assistance of any person
or persons, to enter dwelling-house, store and other premises,
and such other place or places whatsoever in which the sai
goods and chattels, or any of them, are or may be placed an
take and carry away the said goods and chattels, and to sell an
dispose of the same for the best price they can obtain; and ou
of the money arising therefrom, to retain and pay the said su
above mentioned, and all charges touching the same, rendering
the overplus (if any) unto me the said party of the First Part,
my heirs, executors, administrators or assigns.

In Witness Whereof, I the said party of the First Part have
hereunto set my hand and seal the Twenty-fifth day of June, |
the year of our Lord One Thousand Nine Hundred and Thirteen.

FREDRIC WM. MAUSER

Signed, Sealed and Delivered
in the presence of

Form changed to suit corporate
mortgagee and words ‘‘in Newark,
N. J.,”” inserted all before execu-
tion.

CuarLes WM. KAPPES.
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STATE oF NEW JERSEY,)
County oF Essex. |

ANTHONY W. SCHULER being duly sworn on his oath says
he is familiar with the making of the above mortgage and the
facts set forth in the following affidavit and that he is the presi-
dent of the mortgagee in the foregoing mortgage named, that
the true consideration of said mortgage is as follows, viz: goods,
wares and merchandise sold and delivered by the mortgagee to
he mortgagor at the request of the mortgagor, the total sales
price of which is the amount due as herein stated, to secure the
payment of which amount this mortgage is given, and deponent
further says that there is due on said mortgage the sum of Six
hundred and eighty-two dollars and eighty-eight cents- besides
lawful interest thereon from the twenty-fifth day of June, nine-

'i -n hundred and thirteen,
ANTHONY W. SCHULER.

Sworn and subseribed this 26th
day of June A. D. 1913 before
me, at Newark, N. J.

(GERTRUDE BEAVERS,
Notary Public
of New Jersey.

SCHEDULE.

The following in the Schedule referred to in the foregoing
mortgage :
90 round top tables,
360 cane chairs,
14 oak chairs,
4 large palms,
13 small palms.
2 Francis Connor upright pianos,
18 hanging baskets,
1 hall partition about 100 feet long,
1 roller top desk,
1 desk chair,
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combination gas range,
all dishes, silverware, glassware,

search light,

safe,

window shades,

mirrors,
C.W.K. 22 four light gas fixtures,
C.W.K. 14 single gas fixtures,

1 coat rack,

and all other goods and chattels of every nature belonging to
said Frederick W. Mausert now or lately in said premises.

FREDRIC WM. MAUSERT.
Witness,
CuarLes WM. KaprrEs,

State oF NEw J BRSEY, | o
Couxnty oF HupsoN. [

Be it Remembered, That on this Twenty-fifth day of June, i1
the year of our Lord One Thousand Nine Hundred and Thirteen
before me, the subscriber, a Master in Chancery of New Jersey
personally appeared Frederick W. Mausert, who I am satisfie
is the mortgagor mentioned in the within Indenture, to whom
first made known the contents thereof, and thereupon he acknowl-
edged that he signed, sealed and delivered the same as his volun-
tary act and deed, for the uses and purposes therein expressed.

CHARLES WM. KAPPES,
Master in Chancery of N. J.

MORTGAGE
On Goods and Chattels.

FREDERICK W. MAUSERT
T0
MUTUAL DISTRIBUTING COMPANY
(A corporation)
Dated, June 2, 1913.

< Received in the Register’s Office of County of Kssex, N. du

on the 26th day of June A. D., 1913 at 11:58 o’clock in the fore-

noon, and recorded in Book 295 of CuarTeL Morteaces for said

County, on pages 249-251.

Taomas P. ALWORTH,
Register.
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EXHIBIT D. 3.

The Home of Refined Vaudeville and Moving Pictures
PARK THEATRE
Birp & MAUSERT
Owners and Managers
Glens Falls Phone, 1115
Premier Playhouse
Glens Falls, N. Y. April 27th 1914
Mr Schuler
Please let Mr. Bird have spot lite for $10.00, will sell gas range
for 18 or 20 dollars it cost me 49 dollars.
Thanking you for your trouble

I remain as ever
F W MAUSERT

P'S. Give Mr Bird all particulars about my goods so I will
know just how things are.

P'S. Mr. Schuler make out a full statement of the goods I
used. I have on hand all receed bill from you.

EXHIBIT D. 4.

Mr. Schueler

Will you please let this Mr Geo Bird, have my spot light be-
cause I could used it very bad, and also let him know how my
goods are getting along, he will be up to see me at Glens Falls
N Y in a fews days, thank you for your trouble.

I remain,
F. WM. MAUSERT.
My Adress
No 17 Steward Ave
Glens Falls

NY
¢/o. W Lauer
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EXHIBIT D. 5.

MUTUAL DISTRIBUTING COMPANY
Wholesalers and Importers of
Wines and Liquors

Newark, N. J., January 4, 1916
Pay to the order of F. W. Mausert Twenty Six Dollars
Fifty Three Cents.
A. W. SCHULER, President
JOSEPH HARBURGER, Treasurer

To the Essex County National Bank,
Newark, N. J.
No. 8989
Endorsed:
F W MAUSERT
Pay Essex County Nat’l Bank,
Newark, N. J. or order,
Mutual Distributing Co.

EXHIBIT D. 6.
CHATTEL MORTGAGE SALE.

Take Notice, That by virtue of a Chattel Mortgage executed
by Frederick W. Mausert, To Mutual Distributing Company,
bearing date June-26th, 1913, and recorded in Book No.
of Chattel Mortgage in the Register’s office of the County of
Essex and State of New Jersey, and upon which default in pay-
ment has been made, I shall sell the property therein mentioned
described as follows:, viz.;

Ninety Round Top Tables—Three Hundred And Sixty Cane
Chairs—Three Hundred And Ten Folding Chairs—Fourteen
Oak Chairs—Four Large Palms—Thirteen Small Palms—FEigh-
teen Hanging Baskets—One Hall Partition About One Hundred
Feet Long—One Roll-Top Desk—One Desk Chair—One Comn-
bination Gas Range—All Dishes—Silverware—Glassware—One
Search-Light—One Safe—Eighty-Five Window Shades—Four
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Mirrors—One Coat Rack—And All Other Goods And Chattels
Of Every Nature Belonging To Said Frederick W. Mausert, Now
Or Lately In Said Premises,
at Public Auction, on Saturday, July 26th, 1913, at 9 o’clock in
the forenoon of that day, on the premises known as corner of
Railroad Avenue and Devon Street in the Town of Arlington
aforesaid County and State.

Dated, July 19th 1913.
DavierL J. LyNcH.

Attorney for Mortgagee
Mutual Distributing Company.

Sold for Six Hundred Dollars to the Mutual Distributing Co.

EXHIBIT D. 7.

May 1, 1914.

Mr. F. W. Mausert.

Glen Falls, N. Y.
Dear Sir:—

As per your request, enclosed please find statement of your
account.

We still have on hand about 65 tables, Gas Range, Safe and
twenty cane bottom chairs. Of course there will no doubt be a
little more expense which will be accounted for later.

Yours truly,
MUTUAL DISTRIBUTING CO.
Per.
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EXHIBIT D. 9.

(Copy)
Page 225
F. W. MAUSERT FURNITURE ACCOUNT
F. Doyle Sale
F. W. Mausert
G. E. Mausert
Written out for G. E. Mausert Furniture Account
Items Folio Debits Date Items Folio Credits
1914
Reed-DeCamp Lynch, Mar. 2. A. W. Schuler, 3
Mar. 2. Henry Klepp, 34 )
Add and Sundry Items, Mar. 2. F. W. M., B/S acc’t, J73 679.50
April 28. Mr. Bird, 58
Balance .26 April 30. Three Palms, 58
May 6. Check (for return of
seats), 62
May 16. Lainhart Bldg. Co., 66..
May 22. A. Del Neal, 68
June 8. Chas. Scheid, 76
July 2. F. Doyle, 88

$922.40

Oct. 1. Transferred, G. E. M. July 31. Balance

Furniture, folio 224....% 80.50 Oct. 22. George Colling m1 3G adr,
Oct. 9. Otto Stoll, J87

1915

Jany 30. Transferred to F. W. M.

reg. acc’t, J95
Jany 30. Balance

$790.76
1916 1915
Jany 4. Check, 77 ..... S e ] $ 26.53 Jany 30. Balance

$ 26.563 $ 26.53




Ezhibit D. 10.

[y

=
©o

S O o

. Hugh B. Reed, 235 ; Aug. 6. Ed. M. Baldwin, 232...
. Jos. Michel, 196 . Aug. 27. Jos. Michel, 240

. Edw. M. Baldwin, 206. . J Oct. 16. G. Headley, 264

. Job De Camp, 245 ) Oct. 24. M. J: Owens, 268

. Daniel J. Lynch, 247... K Nov. 6. Jos. Michel, 274

EXHIBIT D. 10.

(Copy)
Page 735
F. W. MAUSERT—BILL OF SALE ACCOUNT
Items Folio Debits Date Items Folio
1913

. Geo. V. Headley, 273... : Nov. 17. A. W. S., 280

. M. J. Owens, 300 .00 Nov. 29. Cash Sale, 286
. Achtel-Stetter, 327 > Dee.. 2. Y. M. G A., 288
. Achtel-Stetter, 331 2 Dec. 17. L. Achtel-Stetter, 294 ..

Credits

.$ 31.25

19.00
48.00
24.00
2.00
15.00
1.50
232.00
136.25

. Chris. J. Schmitt, 369... 5 Dec. 1. Furniture & Fixture, M.
. M. D. Co., 370 g D. Co., J62
. Young Men’s Catholic 1914

Ass., 371 ; Feb. 1. Balance

. Cash sale, 1 desk, 431.. 15.00
. A. Schluer, 450

$711.61

. Balance $145.11 . 4. Ed. G. Cox, 22
. Otto Stoll, return, 153...

Otto Stoll, 475 37.00

. Edward G. Cox, 477 59.40
. Otto Stoll, 480 . 9. Otto Stoll, 24

. Edward G. Cox, 482 j . Mdse. Sale, J73
. Mausert Furnitire Acc’t

$938.41

$711.61

. Mausert Furniture Acc’t

$938.41
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EXHIBISD 3.

$7.00
MUTUAL DISTRIBUTING COMPANY
Wholesalers and Importers of Wines and Liquors
Newark, N. J. Sept 30, 1915.
DIVIDEND
Pay to the order of F. W. Mausert
». 2% ®L Soven Pollaes Only * %= 2
A. W. SCHULER, President.
JOSEPH HARBURGER, Treasurer.
To the .
Essex County National Bank,
Newark, N. J. 5-4
No. 8899
Endorsed:
F W Mausert.
Bird & Mausert

EXHIBIT D. 14.

To Our Stockholders:
Herewith enclosed please find check to cover a 7 per cent, divi-
dend as declared by the Board of Directors for the year ending
30 July 31, 1915.
Very truly yours,
' Mutual Distributing Co.










Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals

['rREDERICK WILLIAM MAUSERT,

Plamntiff-Respondent, Aotion at Lot

vS. On Appeal from

Tocpr 1 7/
\lurvaL DistriBuTiNG CoMPANY, a corpora- [ Essex County
tion, Curcuit Court.

Defendant-Appellant. )

BRIEF OF RESPONDENT.

Abstract of the Facts.

This is an action for damages for the conversion of goods
and chattels of the plaintiff which were in his place of business
at Arion Hall Palm Garden, on Washington street, Newark,
N. J.

The testimony in behalf of the plaintiff was briefly as fol-
lows:

He was the proprietor of a restaurant and bar known as

Arion Hall Palm Garden,’”’ on Washington street, in the city
of Newark (Case, p. 25, 1. 15).. On or about Jumne 24, 1913, he
received word from some man, name unknown, that his place

" business was about to be raided and that a warrant was out

r his arrest (Case, p. 25, 1. 40). His sisters and his brother

orge influenced him to go to New York (Case, p. 26, 1. 12-19),

nd although there was no foundation of truth in this warning,

¢ 1s testified to by Detective Hargan (Case, pp. 91-92), plain-
tiff left town and went to New York City. On the 25th of
June, late in the afternoon, one Raymond Mausert called on him
and took him to Hoboken and there persuaded him to sign a chat-
tel mortgage to the Mutual Distributing Company of all the
coods and chattels in the Palm Garden (Case, p. 93, 1. 15-45).
The plaintiff was not permitted to testify as to what Raymond
said to induce him to sign the paper, although it was evident
that Raymond was agent of the defendant for the purpose of
procuring the plaintiff’s signature to this chattel mortgage
(Case, p. 94).

At five o’clock of the same day the plaintiff called up his bar-

tender and discovered (p. 91, 1. 10-30) to his great surprise,
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that the goods and chattels had all been moved out of his pla

before he executed the mortgage. He did not dare come back
because of the fear of arrest at that time. The goods an
chattels were moved by the Job DeCamp Company (p. 13).
Eight van loads were taken to a Mr. Schuler’s place in Arl
ington. Seven loads were labeled ‘‘tables and chairs’’ and f{

eighth load was unlabeled and contained dishes, linen (pp. 11:-
112), ete. Mr. Schuler and George K. Mausert were presc

when the goods were being removed and Mr. Schuler made : 1
inventory of the goods in the Palm Garden (p. 18, 1. 15-20),

Mrs. Briggs (p. 18, 1l. 18-25), Mr. Mausert’s sister, was pres-
ent at Arion Hall Palm Garden when the goods were beino
removed, and so were her brother George and Mr. Schuler the:e
She remonstrated with them (p. 51) and endeavored to dissu:
them from taking her brother’s goods out of the place an
ruining his business. She testified (p. 20. 1. 40) that she i
not pack any of the goods and had nothing to do with f
taking of the goods. At that time Mr. Schuler was, and
still is, President of the Mutual Distributing Company, =
George K. Mausert had been treasurer until a week before
removal of the goods (p. 65, 1. -38; p. 24, 1. 25-40), and was
at that time still a large stockholder.

The bill for removal of the goods was paid by the defendant,
the Mutual Distributing Company (p. 14, 1. 15).

The night after the goods were taken the plaintiff made a writ-
ten memorandum containing an inventory of the goods and of
their values as he recalled them (p. 28, 1l. 1-15). About one
year after this he had a typewritten and compared copy made
of his written one, and it was from this copy that he testifiec at
the trial.

The defendant’s story was little different. The defendant
contended that the plan for the execution of a chattel mortgage
was devised by George E. Mausert, who was security for I'red
Mausert’s credit with the defendant. George K. Mausert, Mr.
Schuler and defendant’s counsel planned the chattel mortgage
at the Hotel Broad at noon on June 25, 1913. The mortgage
was made payable on demand, so that it could be foreclosed im-
mediately, and it was left with the defendant’s counsel to obtain
the plaintiff’s signature thereon (pp. 88-89 and p. 74). The de-
fendant’s witnesses admitted expressly that no demand had been
made for the payment of the mortgage debt either before the
goods were removed from Arion Hall Palm Garden or b fore
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the mortgage was foreclosed (p. 67, 11. 32-45, and p. 68, 11. 1-25).
Also, no notice was given of the foreclosure by the defendant to
the plaintiff, either by service or by mail.

The constable in charge of the foreclosure sale testified that all
the goods and chattels covered by the mortgage were sold to
the Mutual Distributing Company, there being no other bidders
at the sale. The notices of the foreclosure sale were alleged to
have been posted July 19, 1913, which is within three weeks
after the goods were taken out of Arion Hall. The goods were
sold on July 26, 1913, to the defendant. There were no other
bidders present.

The plaintiff consulted counsel in 1913 concerning the case
shortly after the goods were taken, but was advised to wait
before bringing suit because of the fact that his brother was in
prison and was represented by the same counsel.

The jury returned a verdict of $2,595.33.

ARGUMENT.
Point I.

The question as to whether or not the Trial Court erred in
refusing to direct a verdict for the defendant is not properly
before this court.

The defendant contends that the Trial Court should have
directed a verdict in favor of the defendant, and urges as its
sole reason for this contention on appeal the fact that the de-
fendant’s alleged uncontroverted testimony showed that it was
impossible for the defendant to make a demand upon the plaintiff

, the foreclosure of the chattel mortgage hecause the plain-
tiff by his flight and concealment made such a demand impos-
sible; consequently, the sale under the chattel mortgage was

he evidence in the case tended to show that the original taking
of the goods was not wrongful, but that the goods were taken
by George E. Mausert, the brother of the plaintiff, and not by
the defendant itself. The following excerpt from the record
shows this (p. 102, 11. 22-45) :

“The Court. If you wish to state your reasons, you
may do so.
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Mr. Reed. The reasons are, it appears from the testi-
mony that there was no wrongful taking of these goods;
they were sent by George Mausert to Arlington and there
received by the defendant; but there certainly was nothing
wrongful in it; when they were received the chattel mort-
gage was executed and delivered, and the chattel mortgage
was subsequently foreclosed, and subsequently, with ful
knowledge of the foreclosure, the plaintiff went to the office
of the Mutual Distributing Company and received a check

The Court. As a matter of fact, as I now view this case,
the foreclosure proceedings are of very little consequence.
The theory of the plaintiff is that you went there and took
these goods. Your theory is that you did not take th
at all; had nothing to do with the taking, except sub:e-
quently paid the bill for moving them; Mr. Schuler sa
for George Mausert; unless it be suggested that because
of the subsequent signing of the chattel mortgage by Fred-
erick Mausert, he condoned the wrongful taking; what
you think about that?

Mr. Reed. T think if there was any wrongful taking i
was on the part of George Mausert.”’

From this it can be plainly seen that grounds offered in sup-
port of defendant’s contention in this appeal are not the san
as the grounds offered at the trial, consequently have not bee
passed upon by the Trial Court and therefore cannot be pas

on by this Court.

In the case of Van Alstyne v. Franklin Council, Jr. @i, M.,
69 N. J. L. 672, the defendant moved to non-suit the plaintiff
the trial on the ground of a breach of a condition in the «
tract. On appeal the defendant contended that the Trial Jud
erred in refusing to nmon-suit the plaintiff on the grounds f
the contract made out by evidence was variant from that whic
was set forth in the declaration. The Supreme Court held
page 673:
“The alleged variance was not presented to the 1 ind
of the judge as a ground for the judicial action
sought. It is a settled doctrine of this court that it will
not review mor reverse a judgment under review because
of any alleged error involving judicial action therein, un-
less such action was invoked upon the ground relied on
which was distinetly and plainly made known in the co

below.”’
Other cases sustaining the same view are Thornton v. Fay, 80
Atl. 326; Blumenthal v. Central R. R., 95 Atl. 973; McCloud v.
Ill. Surety Co., 83 N. J. L. 572.
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Point II.

Assuming defendant’s contention is before this court, the di-
rection of verdict was properly denied by the Trial Court.

In order to take a case away from the jury the testimony must
he of such a conclusive character as would compel the Court in
the exercise of a sound legal discretion to set aside a verdiet, if
one were returned in opposition to such testimony. The rule of
law seems to be that the Court cannot weigh the evidence, but

there is. any evidence at all which supports the view of the
plaintiff the case must go to the jury. In Hoff v. Pub. Service
Ry. Co., 101 Atl. 404, at p. 405, Trenchard, .J., says:

““In passing upon the motion for a direction of verdict
for the defendant the court cannot weight the evidence,
but is bound to concede to be true all evidence which sup-
ports the view of the plaintiff and to give her the benefit
of all legitimate inferences which are to be drawn in her
favor.”’

['he same rule is expressed in Andray v. Mertens, 96 Atl. Rep.
893; also D. L. & W. R. R. Co. v. Shelton, 55 N. J. L. 342, where
Lippineott, J., says, at page 345:

““Now, if upon the whole case there is evidence which
in any way tends to establish the plaintiff’s eause of action
or defense, it is erroneous for the court to direct a verdiet,
and 1t is only when the facts proved clearly fail either to
establish a cause of action or a sufficient defense that the
court can.properly direct a verdict.”’

Also Meyers v. Birch, 95 N. J. L. 238.

'he weight of conflicting testimony must always be submitted
a jury. Dickinson v. Erie R. R. Co., 90 Atl. 305.
eeping these rules before us, if the testimony for the plaintiff
| defendant, both, is carefully considered, it is clearly evident
at there is sufficient evidence to permit the case to go to the
In the first place, it appears from the defendant’s own
imony (pp. 67 and 68) that no demand was made for the
ment of the debt by the defendant before it took possession
he plaintiff’s goods, and it appears (p. 15, 1. 29-30, and p. 48,
0) that the defendant took the plaintiff’s goods before the
tgage was executed. This fact alone would tend to make
foreclosure illegal, and at least there is a question for the
v here to decide. It should be noted that Mr. Mausert’s flight
'k place before the goods were taken out and before the mort-
¢ was executed; and that the defendant, in spite of his flight
1 concealment, was able to find the plaintiff to persuade him




6

to execute the mortgage, but claimed to be unable to find him to
make a demand upon him to put him in default before the for
closure.

Secondly, the evidence of the defendant as to its attempt
make a demand upon the plaintiff consists entirely of the tesf
mony of Anthony W. Schuler, its president. If this testimony
contrasted with the testimony produced by the plaintiff and t
legitimate and reasonable inferences drawn therefrom, it cann
fail but appear evident that the Court. was justified in refusing
to direct a verdict. The plaintiff’s testimony shows that M-
Fred Mausert, after he left Newark, spent two weeks at t
home of his sister, Mrs. Cadwell, 203 West 109th street, Ncw
York City (p. 18, 1. 30; p. 22, 1. 26). From there he went fo
Massachusetts; from there to Albany, and then to Glens Falls.
His sister, Mrs. Cadwell, knew where he was all the time (p. 22
1. 30). His sister, Mrs. Briggs, was acquainted with his whe
abouts during the first two weeks of his stay at Mrs. Cadwel
(p. 18) and most of the time afterwards. His brother, Geor: e
E. Mausert (p. 22, 11. 35-45), called on him during the two wec's
he was at Mrs. Cadwell’s; also his nephew, Raymond Mauscr
(p. 95, 1. 9). He remained indoors most of the time.

George E. Mausert was connected with the Mutual Distribut
ing Company and was one of the originators of the chattel mo:t-
gage scheme. Raymond Mausert was the agent to procure
plaintiff’s signature in execution of the chattel mortgage. ;
Schuler testified that George E. Mausert (p. 66, 1. 4) was a close
friend of his, that he testified for the defendant at the last t
(p. 57, 1l. 10-20) and that he had seen George Mausert the day
before the present trial and tried to get him to come to testi’y.
Mr. Schuler (p. 66) also knew Mr. Briggs, Mrs. Briggs’ husha
and knew where he was. He claimed that he made an atten
to make a demand about two weeks before the foreclosure
68), which would make the time of this attempt come within
two weeks during which Fred Mausert was in New York.
weeks before the posting of the notices of the foreclosure :a
would bring the time of the alleged attempt within one wiek
after Fred Mausert left Newark. Is it not reasonable to inl
from the above facts that Mr. Schuler could have found
where Fred Mausert was if he had really tried to? He knew
where George Mausert could be found. George Mausert was ¢
close friend, and George Mausert knew where Fred could be
found—in fact had called on him—and his sister knew wherc he
was all the time.
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Mr. Schuler’s credibility as to his testimony on his attempt
to find Mr. Fred Mausert is thoroughly shaken by his examina-
tion before Judge Adams in the first trial. On eross examina-
tion (p. 69) in this trial Mr. Schuler admitted that he testified
in response to questions propounded by Judge Adams personally
at the first trial, that he not only made no demand upon Mr.
Fred Mausert, but did not even make an attempt to make a de-
mand. How strange it is that in the second trial he claims to
have inquired of all of Mr. Fred Mausert’s relatives and then
when pinned down says that he inquired of George Mausert and
(teorge Mausert did not tell where his brother was! How strange
¢ is that the defendant in answer in the interrogatories of the
plaintiff says that George Mausert would not tell where his
brother was, and yet George Mausert was Mr. Schuler’s close
friend and had already testified in his behalf! How strange it
vas that the plaintiff’s flight took place before the execution of
the mortgage and that at the place where he was concealed for
two weeks the defendant could find him to execute the mortgage
but could not find him to make a demand upon him!

It is moteworthy in this case that the chattel mortgage was
drawn payable on demand purposely so that it could be fore-
closed immediately, according to defendant’s story, although no
one knew how long Fred Mausert was going to stay away from
Newark, and he might have come back the next day. The fol-
lowing testimony of Mr. Hugh B. Reed is self-explanatory:

““Q What time of day did you prepare that mortgage,
Mr. Reed? A T think it was between twelve and one, or
one and two; I think it was done at once, immediately.

Q Why was it drawn payable on demand? A Well,
Mr. George Mausert said that his brother had gone—Ileft
town—and he suggested that we take a bill of safe for the
property, and I thought it was more advisable to take a
chattel mortgage, but it was expected that it would be
foreclosed almost immediately, so it was drawn in that
way. It was the intention of Mr. George Mausert—ex-
pected the mortgage to be foreclosed; they were taking
the stock out of the place there; Mr. Fred Mausert, accord-
ing to George, was not expected to return; he was gone,
and they were leaving this property. George Mausert
was responsible to the Mutual Distributing Company, for
he had guaranteed the account, said he was interested in
seeing the bills paid, seeing that they got their money so
that he would not be held for it; besides, he said the rent
was coming due the first of the month and he wanted to
get the stuff out of there.

Q Drawing up a mortgage, payable on demand, did
you not realize you had to make a demand for it? A Well,
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that is what the terms of the mortgage said; I did not
realize it was mecessary to make a demand, no; I am
satisfied now that it is not necessary to make a demand
you cannot find the man to make a demand on’’ (case, p.
89, 1. 17-40).

If the counsel who drew the chattel mortgage was asked by
his client to draw an instrument which could be foreclosed im-
mediately and with that intention drew a chattel mortgage pay-
able on demand, and then testifies at a trial that he drew the
instrument with such an understanding, and did not realize the
demand was necessary, is it not reasonable to infer that no de-
mand was made and that no attempt was made to make a de-
mand? The evidence in the case and the legitimate inferenc
drawn therefrom most strongly sustain the view that the d
fendant not only did not make a demand for payment from the
plaintiff, but did not even attempt to make that demand. If this
be true the Trial Judge did not err in refusing to direct a ve:
dict, because he is bound to consider the evidence in the ligh
most favorable to the plaintiff, and if there is any doubt in his
mind at all he must permit the jury to decide the facts.

This Court held, in the case of Mausert v. Mutual Distributing
Co., 92 N. J. L. 190, that a lawful notice of intention to sell was
equivalent to a demand for payment when the mortgagor ren
dered an actual demand impossible by his flight and concealment.
Tt is respectfully submitted that in the case of Goodrich v. Wil-
lard, 2 Gray (Mass.) 203, which this Court cited as precedent,
the lawful notice of intention was given in writing to the debtor.
There is nowhere in this present case any evidence on the part
of the defendant of any notice in writing, or any attempt to send
a notice in writing, to the plaintiff. Tt certainly would have been
very easy to have mailed a letter to his last known address in
New York City. The plaintiff emphatically denies receiving any
notice or any demand (p. 37, L. 5).

Point IIIL

Even if the testimony of the defendant were uncontroverted
the question of credibility is one for the jury.

The evidence of the defendant as to its attempt to make a
demand on the plaintiff consists entirely of the testimony of
Anthony W. Schuler, its president. Mr. Schuler is an interested
witness. He is not corroborated by any disinterested witness.
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It is not a fact peculiarly within the plaintiff’s knowledge as
to whether or not Mr. Schuler really made an attempt to find
him; consequently, that fact cannot be denied by the plaintiff.
This being true, the defendant’s contention rests entirely upon
the eredibility of Mr. Schuler, which was shaken on cross ex-
amination (p. 69). Therefore, this question should be one for
the jury to decide, even if his testimony is uncontroverted. See
38 Cye., p. 1570, and cases cited thereon. See also Baumann v.
Hamburg-American Packet, 67 N. J. L. 250.

Point IV.

This being the second verdict for the plaintiff upon the same
evidence, this court is justified in refusing to grant a new trial.

This is the second trial of the present case. There is no prac-
tical difference in the evidence offered by the defendant. If any-
thing, it is weaker because it was not corroborated in the second
trial.

At the first trial of this case a verdict was directed for the
plaintiff, and on appeal the Court of KErrors and Appeals sent
the case back for a new trial because there was some evidence
on the part of the defendant which tended to show that the
plaintiff by his flight and concealment made a demand upon him
impossible; consequently it was error to direct a verdict for the
plaintiff and the case should have gone to the jury. This has
been done—thus the law of the case has been carried out, for at
the second trial the case went to the jury upon the same facts
and the jury returned a verdict for the plaintiff.

Under the rule laid down in Monroe v. Penna. R. R. Co., 87
N. J. L. 701, the Court of Errors and Appeals is bound to affirm
the judgment below on the second trial. In that case there had
been a former trial upon which a non-suit was directed. That
judgment was removed into the Appellate Court and was re-
versed. On the second trial on the same facts the jury brought
in a verdict for the plaintiff. The Court of Errors held that
that judgment was conclusive and must be affirmed. Another
case in point expressing the same rule of law is Donnelly v.
Haenichen Bros. Silk Co., 80 Atl. 325; also Cassidy v. Bigelow,
27 N.-d. Eq. 505.

In Brown v. Paterson Paper Co., 69 N. J. L. 474, Fort, J.,
held that a second concurring verdict upon the same state of
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facts on slightly varying evidence should cause the Appellate
Court to hesitate before granting a new trial. See also Dickin-
son v. Erie R. R. Co., 90 Atl. 305.

Point V.

The Trial Court properly exercised its discretion in permitting
plaintiff to use the memorandum.

An examined copy of a memorandum made at or near the
time of the circumstances in question is properly used to refresh
a witness’ memory. See 40 Cyec. 2461, cases in note.

The books of the plaintiff were taken away by the defendant
(p. 27, 1. 15-20). Therefore the best evidence the plaintiff could
offer as to the price of the goods was his recollection of it at
the time of taking.

The very purpose of the memorandum is to revive the memory
of past transactions not at present clear in the mind. The wi
ness may even be permitted to read from the memorandum.
Myers v. Weger, 62 N. J. L. 432, at 441.

In the present case the witness was thoroughly cross examinec
as to the making of the memorandum and the Court correctly
exercised its diseretion in permitting its use. French, Recewver
v. Millville Manfs’. Co., 70 N. J. L. 699.

The use of such a memorandum in a case resembling this
one is not unusual. In More-Jonas Co. v. West Jersey R. R. Co.,
76 N. J. L. 708, a memorandum was used to refresh witness
memory of values—where more than two years had elaps
between the injury and the trial.

In the case of Howard v. McDonough, 77 N. Y. 592, Justice
Earl says:

«Memoranda may be used in other cases which do not
precisely come under either of the foregoing heads. A
store of goods is wrongfully seized and an action is brought
to recover for the conversion. There are thousand of
items. No witness could carry in his mind all the items
and the values to be attached to them. In such a case,
2 witness may make a list of all the items and their
values, and he may aid his memory while testifying by
such list.”
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Point VI,

The plaintiff was properly permitted to testify as to the value
of 360 creamers.

The evidence for the plaintiff shows that everything in Arion
lall Palm Garden was removed by the Mutual Distributing
Company. It was the custom of Mr. Mausert and his bartender
‘0 check up the stock every night and replace any pieces that
ere broken. Mr. Mausert personally (p. 31, 1. 10-30) checked
) the stock within three or four days before his place was
aned out, and at that time to his personal knowledge he had
350 creamers. If, therefore, he had 360 creamers the day the
ods were removed, and the evidence tends to show that all
¢ goods were removed by the defendant, then there is enough
idence to infer that the defendant received 360 creamers.

Point VII.
The testimony as to the loss of profits was admissible.

'he removal of all of Mr. Mausert’s property, goods and
ittels entirely destroyed his business. This is self-evident.
business was a paying one and the amount of anticipated
fits is a question for the Jury to decide. As a general rule
loss of profits to a business which has been wrongfully in-
rupted by another is an element of damages for which a
very may be had. Past profits cannot be taken as an exact
isure of future profits, but all the various contingencies by
‘h said profits would probably be affected should be taken

consideration by the Jury. See 13 Cye., pp. 57-58, and
erous cases in the notes.

Point VIII,

ie Trial Court properly refused to admit the testimony of Mr.
ller as to conversation with George E. Mausert,

stimony as to conversations with George E. Mausert rela-
to ecircumstances under which the defendant received the
ls of the plaintiff was properly excluded inasmuch as it was
learsay. It is true that the defendant may be allowed to
@ the circumstances under which it took the goods, but it
10t prove these circumstances from the conversation of third
les. Tt can only prove them by direct evidence in Court.
ther words, the defendant is trying to prove the agreement
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of Fred Mausert to mortgage the goods by the fact that George
Mausert told Mr. Schuler his brother Fred wanted to give
mortgage. The defendant’s theory of the case was that Fred
Mausert requested his brother George to procure a mortgag
and requested his brother to remove his goods and store the
This theory was brought to the attention of the Court by variol
other evidence. The question which was excluded was properly
excluded because it was an attempt to prove Mr. Fred Mau-
sert’s request by what George Mausert told Mr. Schuler. This
comes clearly within the hearsay rule as an attempt to prove
a fact contained within the conversation by proving the e
versation, and therefore was properly excluded.

Point IX.

The defendant’s contention as to the measure of damages
adopted. by the Trial Court is not before this court.

The defendant took a general exception to the Court’s charze
as to damages. In appeal the defendant is urging a specifi
exception, which was not made at the trial, and which does 1
appear in the pleadings or in any part of the record; nam
that the measure of damages could not have been greater tha
the excess of value of the property taken by the defendant abov
the mortgage debt. Under the rule laid down in Doran v. (
of Asbury Park, 104 Atl., p. 130, an exception to a Trial Judg
charge will not be considered unless it is specific enough to ca
his attention to the matter challenged. See also, Miller v.
River Trams. Co., 85 N. J. L. 700 (90 Atl. 288).

Point X.

The charge to the jury as to measure of damages was correci

Even if defendant’s exception is properly taken, still
charge to the jury is correct. The jury, as instructed by
Court, awarded the plaintiff the value of the goods as’ ol
time of the wrongful taking or of the wrongful selling.
is the true rule of damages in such cases.

Where a mortgage of chattels takes possession and sells be-
fore condition broken, the mortgagor’s measure of damag 1§
the value of the property at the time of the conversion.

11 Corpus Juris, 597.
Kohn v. Davis, 94 Fed. 288.
Davenport v. Ledges, 80 Tll. 579.
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The condition was not broken in this case as no demand was
made for payment and the condition rests expressly upon pay-
nent on demand.

The case cited by the defendant is not only not in point but
the rule stated only applies to actions by the mortgagor against
the mortgagee where the mortgagee has the right to possession
but has sold the goods at private sales at unreasonable prices.
It does not apply to a tort action where the mortgagor has the
right to possession.

It the mortgagee has any remedy at all it would only be by
ay of recoupment or counterclaim, and neither was pleaded in
the case, nor was the point raised at any time during the trial.

See note L. R. A, 1915 E. 199 and cases cited.

Point XI.

It is respectfully submitted that the judgment below should
be affirmed.

PALMER BRADNER,
Attorney for and of Counsel with Plaintiff-Respondent.
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BRIEF FOR APPELLANT.

Statement of Facts.

This is an action brought to recover damages for the alleged
breaking and entering of plaintiff’s place of business, known as
Arion Palm Garden, on Washington street, Newark, on June 25,

/13, and the removal therefrom of certain personal property
hv the defendant.

The complaint containg three counts (state of the -case,
page 9).

Fmrst Count: On June 25, 1913, plaintiff owned goods to the
value of $7,556.42; defendant, through its agents, wrongfully
took said goods and chattels and has since detained and con-
verted the same.

Seconp Count: On June 25, 1913, plaintiff was proprietor of
2 saloon and dance hall; defendant broke into said hall, seized

and carried away goods and belongings of the plaintiff valued
t $7,556.42.

[amp Count: Defendant by its agents, by means of false
representation that plaintiff’s place of business was about to

: raided by prosecutor, induced plaintiff to stay away from
lis place of business, by reason whereof his business was
destroyed.

The answer (state of case, page 8) denies truth of the alle-
cations of the complaint and states that on June 25, 1913, plain-
{iff executed to defendant a chattel mortgage covering certain
goods, to secure $682.88, and the mortgage was foreclosed and
the goods sold to pay amount due.
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Repry: (State of case, page 10.) The goods were taken be-
fore the execution of the chattel mortgage; the execution of th:
chattel mortgage was induced by fraudulent representations.

The following circumstances appear in evidence:

Prior to June 25, 1913, plaintiff had been in business
Newark at the Arion Palm Gardens, conducting a restaurant,
salé of liquor and dance hall (state of case, p. 25, lines 15-30),
and that he, plaintiff, owed defendant $682.88 (page 54, line 18;
page 55, line 30), and on June 95, 1913, George K. Mausert,
brother of the plaintiff, told Anthony W. Schuler, president of
defendant company, that plaintiff had left town (state of case,
page 71, line 43); that George Mausert had guaranteed pla
tiff’s account and was interested in seeing the bill paid so that
he (George) would not be responsible for it (state of case, page
72, line 1; case, page 89, line 29); he suggested a chattel mort-
gage would be best to secure defendant’s account and that he,
George, would get the chattel mortgage signed (state of case,
page 72, line 12), and the understanding was that George Mau-
sert was to get it executed (state of case, page 74, line 15) and
that it was to be foreclosed almost immediately (state of case,
page 89, line 25), and that the property in Arion Hall would
have to be gotten out, because there would be another month’s
rent due (state of case, page 72, line 15; case, page 89, line 33).
George asked Anthony W. Schuler for a place to store it, and
Schuler told him he could store it in Arlington, as he had no
place in Newark (state of case, page 72, line 22).

On the afternoon of June 25, 1913, the property was packed
up by Mrs. Briggs, sister of plaintiff, and William Mockler,
bartender for plaintiff (state of case, page 59, line 41), and
(teorge Mausert, plaintiff’s brother, seemed to be superintending
(state of case, page b5, line 45). These goods were packed and
taken to the warehouse of Job DeCamp & Sons, where they re-
mained overnight and were delivered to the storehouse in Arling-
ton on the following day (state of case, page 15, line 40). The
goods were sent to Arlington by George Mausert (state of case,
page 56, line 30).

The chattel mortgage, Exhibit D. 2 (page 117) was drawn
hy Mr. Reed and taken to the plaintiff by Raymond Mausert,
son of George Mausert (page 93, line 15), and that Raymond
found plaintiff in New York City and went with him to Hoboken
(page 93, line 30). The mortgage was executed on June 29,
1913 (page 118).
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The affidavit to the mortgage was made by Anthony W.
Schuler June 26, 1913, and the mortgage was recorded in the
[ssex County Register’s Office on June 26, 1913, at 11:58 o’clock
i the forenoon (page 120, line 40). The mortgage covers cer-
ain personal property of the defendant (page 119, schedule),
then situated at the Arion Palm Gardens, Washington street,
Newark, New Jersey (page 117, line 27).

The mortgage is upon the condition that the plaintiff shall
pay to the defendant ‘‘on demand at the office of said Mutual
Jistributing Company, in Newark, New Jersey, the sum of
©682.887 (page 117, line 41), and provides that in case default
he made in the payment of the sum mentioned it shall be lawful
‘or the defendant to sell the property covered (page 118, lines
-28 )

On June 25, 1913, plaintiff telephoned to William Mockler, his
bartender, and learned that his property had been removed
from the Arion Palm Garden (page 27, line 3).

Plaintiff remained in New York City, apparently in hiding
page 23, line 34, et seq.), for about two weeks after the execu-
on of the mortgage and then went to Massachusetts, then to
Albany and then to Glens Falls, where he went into business
page 118, lines 25-45; page 22, lines 14-45). When the plain-
f was living in Newark prior to June 25, 1913, he lived at the
fotel Broad, kept by his brother, George Mausert (page 19,
‘mes 26-30). Plaintiff left Newark because he was told that
l1s business was going to be raided and that there was a war-
ant out for his arrest (page 20, line 8), and that when plaintiff
‘ceived this warning he was frightened and went to New York
Uity (page 22, lines 14-45) and went hurriedly and secretly
ages 23-40; page 26, lines 15-21; page 36, lines 20-45; page
(, lines 1-2); plaintiff after he left Newark on June 25, 1913,
il not return (page 47, line 22) and never saw Mr. Schuler,

csident of the defendant company, until 1915 or 1916 (page

), lines 30-38; page 47, lines 10-35). Mr. Schuler, president of
e defendant company, did not see the plaintiff after the exe-
ition of the mortgage and before the foreclosure, which was a
wonth later, July 26, 1913, and that he did not know where plain-

T was (page 58, lines 18-20) and knew that he was out of the
State (page 58, line 22), and that Schuler made inquiry of
tieorge Mausert, brother of plaintiff (page 58, line 30) and knew
' no one else of whom to inquire (page 59, line 16), and that

first time he learned where plaintiff was was in April of
1914 (page 58, line 25).
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On July 19, 1913, the defendant made preparations to fore-
close the mortgage and gave mortgage to bailiff to foreclose.
The bailiff posted the legal notices on that date (page 52, line
15). On July 26, 1913, the mortgage was foreclosed by the
hailiff and so much of the property as was covered by it and
came into possession of the defendant (page 52, lines 25-30)
was sold at public sale and purchases by mortgagee for $60
(page 52, line 38). On April 20, 1914, plaintiff sent his partne
(page 61, line 14) to the defendant with a letter (Exhibit D. 4,
page 121), asking for a spotlight which had been part of th
property covered by the mortgage. The partner was told by
the defendant that he could not have a spotlight unless he paid
$10 for it (page 61, line 97), and later the partner returne
with a letter from plaintiff (Exhibit D. 4, page 121) and paid
%10 for the spotlight, which he took with him (page 61, line 40)

On May 1, 1914, at the request of the plaintiff, defendan
<ent a statement showing the amount of the goods which had
been sold and the amount remaining unsold (page 62, lines 9-20;
Fxhibit D. 7, page 123).

On January 4, 1916, plaintiff came to defendant’s office and
asked for a statement (page 63, lines 19-35). He was shown
the books of the defendant, a statement of his original indebted
ness and a statement of the disposition which had been macde
of the property covered by the chattel mortgage to that date
and as it appeared that the defendant had received, over and
above the amount of its pill against plaintiff and the expense ol
foreclosure, the sum of $26.53 (page 63, lines 25-35; Exhibit
D. 9, page 124; FExhibit D. 10, page 125; page 79, lines 30-42).
A check was drawn for the latter amount and delivered to plain-
tiff, who drew the money thereon (IExhibit D. 5, page 122; page
64, line 11), and said he was pleased with what had been done
(page 79, line 35). Although in nowise obligated to do so, de-
fendant was willing to give plaintiff this balance (page 79, lines
31-35). . The plaintiff claimed that this check was a dividend
on stock in defendant company (page 44, line 30), but that
dividend checks were marked ‘“dividend’’ (page 64, line 38; Fx-
hibits D. 13, D. 14, page 126). During the progress of the
trial the Court permitted the plaintiff to use, first, for the pul-
pose of refreshing his memory as to what goods he had in his
place of business on June 23, 1913 (page 27, line 10, and the
following pages), and later for the purpose of refreshing his
recollection as to prices he had paid for these goods as a basis
of value (page 27, line 35, to the following pages), a €opY of
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& memorandum which he had made after he had learned of the
removal of the property from his place of business (page 28,
lines 1-15), and two and a half years after he had made the
purchase (page 28, line 18) of the goods in question.

The Court also permitted the plaintiff to testify to the amount
of profits about the time of June 25, 1913 (page 36, lines 10-20).

The Trial Court permitted plaintiff to testify to the value of
360 creamers where there was no evidence to show that de-
[endant had ever received such cereamers.

The Court refused to allow Mr. Schuler to testify to the con-
versation with George Mausert relative to the circumstances
under which the defendant received the goods of the plaintiff
(page 30, line 1, and following page and a half).

The Trial Court refused a motion for non-suit when there
vas no evidence to submit to the jury.

The Trial Court further refused to directr-a verdict in favor
{ the defendant when the evidence on the question submitted
wag all in favor of the defendant.

The objection taken to the charge of the Trial Court on the
juestion of damages (page 110, line 25).

The appellant states the following grounds of appeal:
[. The Trial Court refused to grant a non-suit at the close
[ the case of the plaintiff, although no testimony had been
presented, which, in the absence of other evidence, would justify
e jury in giving a verdict for the plaintiff, and such refusal
as error.
2. The Trial Court at the trial refused to direct a verdict
favor of the defendant, although no evidence had been pre-
nted which would justify a verdiet for plaintiff, and such
fusal was error.

oy

3. The Trial Court permitted the witness Frederick William

wsert to use, for the purpose of refreshing his memory, a
emorandum which had not been made at a time and in a man-
r to justify its use, and to testify therefrom as to the property
his place of business at the time of the alleged trespass.

I, The Trial Court permitted the witness Frederick William

wsert to use, for the purpose of refreshing his memory, a
cmorandum which had not been made at a time and in a man-
* to justify its use, and to testify therefrom as to the value
" property alleged to have been taken by defendant.
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5. The following questions were admitted :

(a) To the witness Frederick William Mausert:

“Q Mr. Mausert, using that memorandum which you
have to refresh your memory, will you tell what goods
you had in the Arion Hall Palm Garden on June 25th
1913, and the prices which you paid for those goods?”’

(b)" To the witness Frederick William Mausert:

““Q What were the profits about that time?”’

And permitted those questions to be answered by the sai
witness and such answers to be received in evidence.

6. The Trial Court permitted the witness Frederick Willian
Mausert to testify as torthe price of three hundred and sixf
creamers when there was no evidenee to show that the defend
ant had ever received such creamers, and such admission «
testimony was error.

7 The Trial Court refused to allow the witness Anthony W
Schuler to testify as to the conversation with George Mause
relative to the circumstances under which the defendant receive
the goods of the plaintiff.

8. The Trial Court, in part, charged the jury on the questio
of damages as follows:

“The damages which the plaintiff would be entitled
recover would be the value of the goods at the time of
the wrongful taking or the wrongful selling. You ha
nothing here but cost price. But many of these 2004ds
had been used for three years. A total value, as I s:
has been testified to, of seven thousand five hundred anc
some odd dollars. In the first place, you have to fi
if you can, by the evidence—of course if you cannot |
by the evidence the value of the goods that were tak
by the proofs here in the case, then your verdiet should
for nothing more than nominal damages. Damages m
be proven. But if mno particular damages are Pprov
then cost price, less what would be a proper depreeiatio
for age and wear, would be the measure of damag
Now, what is that? You must consider the business a1
use which these goods had had. The list is attached
the complaint which you will have with you. These goods
consisted of things generally which are used on the tables.
They consisted of chairs, writing desk, bar glasses and
fixtures, and three pages of articles here; you may ! ok
them over if you get that far in the case. The plaintiff
says that glassware, dishes and things of that sort were
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kept renewed; that is, as they were broken they were
renewed and the number kept intact. But the situation with
reference to the glassware and crockery should apply to
chairs and furniture, which depreciate greatly with wear,
and particularly with that character of wear which they
would probably have in a place of that kind. All of these
things you must take into consideration in determin-
ing the value, if you decide the plaintiff is entitled to
your verdict; the cost price, the length of time they have
been in use, and the character of use they had had, and
determine from those, if you can, the amount of
damages.”’ :

9. That there was no evidence for the jury upon which the
erdiet rendered could be justified.

10. That there was no evidence presented upon which a ver-
lict of more than nominal damages could be rendered.

Defendant was entitled to a non-suit and direction.

At the close of plaintiff’s case no evidence had been produced
hich would justify a verdict of the plaintiff.
At the close of the whole case there was still no evidence
» Justify a verdict for plaintiff and the Court should have di-
rected a verdiet in favor of the defendant.
The Court charged'the jury in this respect as follows:
“Unless you find that the original taking was wrong-
ful, and unless you find that the sale under the chattel
mortgage was. wrongful by reason of failure to give
the notice, then the plaintiff would not be entitled to
vour verdict; and not even then if he has ratified any
of these irregularities by what he subsequently did.
If you find that the evidence preponderates that the
original taking was wrongful, or that the sale under
the chattel mortgage was irregular, and that the plaintiff
has not rectified the irregularity, then you would come
to the question of damages.”’

't 1s evident from the above excerpt from the charge that
was necessary for the jury in order to render a verdict
the plaintiff’s favor to find three things:
That the original taking of the goods of the plaintiff
: wrongful.

That the sale under the chattel mortgage was wrongful
~ reason of failure to give notice.

e S

T

et

e
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3. That the plaintiff had not ratified any of these irregu-
larities by subsequent actions. 3

The lack of any one of these elements would be fatal to the
plaintiff’s case. As regards the second element the evidenc
is all one way. The defendant’s testimony showed that it was
impossible to make a demand upon the plaintiff before ti
foreclosure of the mortgage because the plaintiff by his fligl
and concealment made such a demand impossible, and there
was a lawful notice of an intention to sell the chattel mad
‘fhe testimony of the defendant in these respects is uncon
{radicted and uncontroverted and there was mno evidence I
troduced by the plaintiff in this respect at all. Thus the
Trial Court should have directed a verdict in favor of th
defendant.

The entire testimony in the case on these points is as fol

lows:

TESTIMONY OF ELIZABETH BRIGGS, a witness for plain-
tiff.

(Direct) (Case, page 18, lines 25 to 45.)

Q Where was your brother Fred at that time, do 7y
fnow? A He was at my sister’s home, as far as I know,
New York City.

Q What is your sister’s name? A Mrs. R. A. Cadwell,
or Mrs. Catherine Cadwell.

‘ Q Do yéu know her address? A 203 West 109th street

Q How long did your brother stay with Mrs. Cadwell? A
Well, somewhere in the neighborhood of two weeks.

Q And where did he go after that? A Well, that I can't
state; I don’t know where he went to.

Q What did you next hear of him? A I can’t recall that

Q Haven’t you known where your brother has been '
past few years? A I did; yes.

() Where has he been? A Been in Glens Falls.

Q Do you know when he went into business at Glens Falls’
A No, I don’t; shortly afterwards I know.

Q Has anybody from the Mutual Distributing Company ot
‘the Mutual Distributing Company in any way ever inquired
where your brother was? A Never.

Q (By the Court.) Is that up near Lake George!
Yes, up in that direetion.
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(Cross) (Case, page 19, lines 12-30.)

Q T understood you to say that Mr. Fred Mausert had
left Newark prior to Jume 25, before the 25th of June, that
Mr. Mausert had left Newark? A Well, the 25th would be
on the day the goods were taken out.

Q Yes? A Yes, he left that day, as far as I remember.

(QQ That same day? A I would not be positive; I eannot
remember dates.

Q It was not the night before? A T could not say whether
it was on the night before or on that day.

Q And whom did he leave in charge of his place here, the
Arion Palm Garden? A Nobody, as far as I know.

Q Who had the key? A -That I don’t know.

Q You didn’t have it? A Not as far as I know, no.

Q Where did he live when he was in Newark? A At the
Broad Hotel.

Q That was a hotel kept by your brother George, was ii?
A Yes, it was.

Q And Fred lived down there? A Yes, sir

Q And had been living down there for some time? A
Case, page 20, lines 1 to 40.)

Q How long before that, can you recall now, your brother
Fred had left Newark? A Well, I can’t say; I don’t know

hether it was that day or the day before.

Q Do you know why he left? A Yes, he was tild there
vas a—the place was going to be raided, and that there was
n arrest out for him; a warrant out for his arrest.

) Well, do you know who told him that? A Well, I told
Hm.

() And after hearing that he left, did he, after bhearing
at from you he left town? A Yes, but I was informed by
v brother that there was a warrant for his arrest.

Q You were told by George? A Yes.

Q And you told your brother Fred? A Yes.

() And your brother Fred then left? A Well, now, let

¢ see: T am afraid I—I didn’t tell him myself; he was at my,
ouse; I sent my daughter and sister to find himj; they may
have told him first, but T told him later.

() Then he went away? A Why, my nephew called with
car; that is, Mr. Mausert’s son, and took him out of the

ity.

Q) Do you remember whether that was day or night? A

o, T don’t remember.
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Q When did you see your brother Fred again? A That
T cannot recall.

Q Well, was it within a week or— A Yes.

Q Where did you see him when you did? A At my sis
ter’s, 203 West 109th street.

Q Well, do you think less than a week? A Yes, I thinl
it was.

Q Well, how soon after June 24th do you think it was
A Well, now; I couldn’t give you a definite time.

Q Very well. Did you see him more than once? A Tha
1 can’t recall.

Q Did you see him in Newark? A Noj; I saw him in New
York City.

Q You did not see him in Newark at all after— A No,
not that I can remember.

Q After he left that time? A No.

(Re-direct) (Casg, page 21, lines 35 to 45.)

Q What did George Mausert say to you about there being
4 warrant out for your brother Fred’s arrest? A He told
me there was a warrant out for his arrest and they we
going to raid the Arion Palm Garden; that was told us by
friends; this friend was with him while he was talking to me,
Mr. George Mausert. This friend came in and he says,
«Come on, Mausert,”” he says; ‘““they will know that I told
vou this. I don’t want to be seen with you.”’

Q Why did you send word to Fred, Mrs. Briggs? A Be-
cause my brother George told me to get him out of town for
fear he would be arrested.

TESTIMONY OF CATHERINE ‘ADWELIL, a witness
plaintiff.
(Direct) (Casg, page 22, lines 14 to 45.)

Q Were you present when Mr. Mausert received warning
that a warrant was out for his arrest? A Yes, I was.

Q What did Mr. Mausert do? A Well, he was fright-
ened, and my nephew told him that he would take him away
in his machine; they wanted him out of the city.

What is the nephew’s name? A Raymond Mausert.
A son of — A George.

Was he taken away in the machine? A Yes, he was.
Where was he taken to? A To my home.

In New York? A Yes, sir.
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Q How long did Fred Mausert stay there? A About two
weeks, as near as I can remember it.

Q Where did he go from there? A To Massachusetts; 1
went with him.

Q And from Massachusetts? A To Albany.

Q Have you been acquainted with your brother’s where-
abouts all the time these past few years? A I certainly
have; yes, SII.

Q Did Mr. George Mausert ever call on his brother while
he was at your house? A He did.

Q Where did he call, do you know? A I could not tell
ou Just when, but during those two weeks that he was there
it my home.

@ Do you know what he called for? A I don’t know; no.

Q Did the Mutual Distributing Company, or anyone acting
or them, ever inquire where Fred Mausert was at any time?

Never.

Q Has your brother, George Mausert, always known where
vou were? A That I could not say.

Q How long have you lived in New York at that address?

Nine years.

() And he knew that address? A Yes, he did.

Q Do you know what time of day Mr. Fred Mausert went
to New York? A That I could not tell you; no.

Cross) (Cask, page 23, lines 10 to 45.)
Q@ Do you remember what day that was, Mrs. Cadwell, that
e went? A Yes, the 25th day of June, 1913.

) Did you see Mr. George Mausert and his friend when
they came to inform Mr. Fred Mausert of the fact— A No,
[ did not.

Q@ Where were you at that time; were you in Newark? A
ves, I was at my sister’s home, Mrs. Briggs.

) You didn’t see Mr. George Mausert come there then and

peak to his sister? A No, I did not.

() Well, T understood her to say that a sister of hers went

nd hunted up Fred Mausert? A Yes, I did, but I didn’t
¢ my brother George.

) You saw your brother Fred? A Yes.

() And you told him of this— A Yes, we did.

Q) You think that was in the morning of June 25th? A I
could not tell you just when; I am not positive.

) When did you next see your brother Fred? A That
fame evening.




Q At your home in New York? A Yes, in New York

Q He had gone away hurriedly? A Yes.

Q As soon as he was informed of the fact that it was
said that there was a warrant out for his arrest? A Yes.

Q And he went secretly, I suppose? A Yes.

0 He stayed at your nouse for two weeks? A About
two weeks.

Q Did he leave there at any time, or Wwas he there con
¢tantly? A He was there constantly.

Q Did he go out?. A That I could not say.

Q You don’t think he went out at all? A That I eould
not say; whether he went out.

Q You don’t know whether he went out at all, or not’
No, I don’t.

Q Well, you were there during the daytime, of course!
A" Yes:

Q Was he there the greater part of the time? A Yes.

(Cross) (Casg, page 24, lines 1 to 20.)

Q He was there during the daytime as well as at night!
A Yes.

Q . As far as you know, he did not go out at all? A
far as I know; I could not say.

Q You spoke of his going to Massachusetts with you?
Yes.

Q That was at the end of two weeks? A Yes, he stay
{here the rest of the sumimer.

Q What was he doing there? A Just visiting arounc
with his brother.

Q Visiting his brother where? A His brother then live
at North Adams, Massachusetts, and also he visited his father
in Albany.

FREDERICK W. MAUSERT, plaintiff.
(Direct) (Case; page 95, lines 35 to 45.)

Q Mr. Mausert,  when did you receive warning that a war-
rant was out for your arrest? A Quite early in the morn-
ing; about six o’clock.

Q Of what day? A June 24th, 1913.

Q Where did you receive this warning? A In my room
at the Hotel Broad.

Q Who gave it to you? A That, 1 could not mention
the name of the man, but some man came to my TOOm and
told me to get out of town, the prosecutor was going to get me.




(Cask, page 26, lines 1 to 21.)

@ You mean that you do not know the name of that man?
A Why, I did at the time, but I can’t recall his name now.

Q@ What did you do? A T stayed in the room; I said if
the prosecutor wanted me he could get me; I had done nothing
that I should leave town.

Q What influenced you to go to New York? A . Beg
pardon?

Q What made you go to New York? A My sisters, just
about noontime, both sisters influenced me to go right to New
York. My brother George was there; he told me to get out
of town as quick as I could, that the prosecutor was going to
et me; and they cried and went on so T went just for their
sake.

Q Where did you go then? A My sister’s home in New
York City. A :

Q How long did you stay there? A About two weeks.
(CasE, page 36, lines 21 to 35.)

@ Mr. Mausert, when you went to New York, where did
you go? A My sister’s home.

@ How long did you stay there? A About two weeks.

Q Did anyone call on you while you were there? A Ray-
nond Mausert.

@ Is that your brother? A My brother’s boy.

Q@ When did he call on you? A June 25th, T should judge,
along in the afternoon about three o’clock.

() What did he want you to do?

Mr. Reed. Objected to.
() What did he call on you for?
Mr. Reed. Objected to.
The Court. Objection sustained.
) After you left New York City, where did you go? A
North Adams.
) And how long did you stay in North Adams? A A
few weeks.
Q@ Who did you stay with? A My folks; father and
mother.

(Uase, page 37, lines 1 to 2.)
Q From there where did you go? A I believe I went
to Albany, and then from there to Glens Falls.




(Cross) (Casg, page 40, lines 30 to 37.)

Q After you left Newark did you see Mr. Schuler after
you left Newark on June 25th? A No, sir.

Q You never saw him until 1916, did you? A3 don't
remember if it was 1916 or not.

Q) When do you recall seeing him after June 25tk ¥13°
A I could not say; it was 1915 or 1916.

Q It was in 1915 or 1916 you saw him? A It may hav
bheen. ;
Q In the meantime, I think you said you had sent Mr
George Bird to see him? A Yes, sir.

(Casg, page 47, lines 11 to 34.)

Q I understand you said your sisters told you there wa
a warrant out for your arrest? A Yes, SIf.

@ And you, consequently, left Newark, went away in a
automobile, did you? A Yes.

Q That was on June 24th? A June 24th.

() And you went to your sister’s house in New York?
Yes, sir.

() And that was to avoid what you thought was fo be an
arrest under a warrant that was «aid to have been issued for
you? A Yes, sir.

() And you did not come back to Newark? A No, I did
not.

() You stayed there for two weeks, and then went to Mas-
achusetts, and from there to— A T think I stopped
Albany.

Q Albany and then Glens Falls; now, I understood you |
ray that you went away because your sisters were so anxi
shout it, and cried, and persuaded you to go; is that rig
R Yesn, ST

Q Well, did you stay away for the same reason? A
don’t quite understand.

Q I say, was that the reason you stayed away {10
Newark? A Well, I was frightened some after I got over
thore, at the time; but if it wasn’t for my sisters T think I

would have stayed.
\NTHONY W. QCHULER, a witness for defendant.

(Direct) (Casg, page 58, lines 14 to 45.)

Q Now, what did you do with regard to the chattel mort-
oage after these goods had been taken from Arlington’ A
Why, it was toreclosed, about a month later, after we got the

goods.
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Q@ What was done ‘at the foreclosure sale? A Purchased
by the Mutual Distributing Company.

Q And before that foreclosure did you see Mr. F. W,
Mausert at your place of business, or elsewhere? A I did
not.

Q Did you know where he was? A T did not.

Q And when did you first learn where he was, or had been,
during that time? A I did not learn where he was or had
heen. I knew he was out of the State; that is all.

Q I say, when did you first learn of his whereabouts? A
Why, I should judge, when he sent down; he sent an order
lown for a spotlight; that was some time; T don’t just recall
he date; it is a letter in April of 1914, T think; T am not
sure.

Q That is the one you referred to the other day? A Yes,
sir; that was the first T ever heard of him.

Q  Well, was he in Newark, do you know? A Not at that
time, no. He sent his partner, a man’ by the name of Bird.

@ I mean at the time of the foreclosure? A He was not
i Newark; I don’t know where he was,

Q Did you make any inquiry? A I did.

Q Of whom? A Mr. George Mausert, his brother, and
s family, as well as of Mr. George Mausert.

QW (By the Court.) Whose family? A Mr. Mausert’s.

Q Whose wife? A Mr. George Mausert’s.

Q (By Mr. Reed.) Did Mr. Fred Mausert have any family?
Was he married at that time? A Not that I know of.

Q T think it was testified here he had lived at the Hotel
broad? A T understand he lived at the-: Hotel Broad. I
idn’t know at the time where he lived, but I understood from
im the other day that he lived at the Hotel Broad.

UasE, page 59, lines 1 to 19.)

Y And what did Mr. George Mausert have to do with the

tel Broad? A He was the proprietor of the Hotel Broad.

() Did you know where Mrs. Cadwell, T think it was, lived?

No, sir.

Q (By the Court.) Did you make any inquiry of Mrs.
Briggs? A I did not know where Mrs. Briggs was; I never
‘new where she lived in Newark, if she did live in Newark at

1t time.

W (By Mr. Reed.) Do you know where she went when

left Newark? 1T think she testified she left Newark the
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first of July that year. A I only heard that she went up
in Pittsfield somewheres; I' only know that from hearsay.

Q Did you know of anyone else of whom to inquire? A
T did not.

Q The Arion Hall, was that closed or open? A That
was closed, I understand.

(Cross) (Casg, page 67, lines 37 to 45.)

Q Mr. Schuler, at the foreclosure of this mortgage did yor
make any demand for the payment of the debt? A I coul
not find Mr. Mausert to make any demand.

Q' T just asked you if you made any? A No.

Q Did you make any demand before you took possessic
of the goods? A Yes, sir; Mr. Reed did, I believe, from ti
attorney.

Q Before you took possession of the goods? A T d
not myself personally.

(Casg, page 68, lines 1 to 45.)

Q Did you authorize any? A Mr. Reed was authorized
make the mortgage.

Q Did you have anyone make a demand for the paymi
of the debt before the goods were taken? A 1 did not.

Q Before the mortgage was foreclosed did you attempt
make a demand? A T tried to find Mr. Mausert; ves, sir.

Q How did you try to find him? A By inquiring of
relatives.

Q What relatives did you inquire of? A His brotl
and his brother’s wife.

Q Anyone else? A +Why, no one else that I knew
inquire from.

Q You know Mr. and Mrs. Briggs? A 1 did not k
where they were at that time.

Q What time did you make this attempt? A T do 3
vecall the day, nor the time either.

Q How soon before the foreclosure did you make it?
Possibly a week or s0, possibly two weeks; I don’t 1
just now.

Q Possibly two weeks? A Possibly so.

Q Did you know where George Mausert was then’
(teorge Mausert was at the Totel Broad at the time T inquire
Q Are you sure of that? A T am positive of that.

Q' Are you sure he was not in New York!? A He
not in New York at that time.
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Q Did he not have a place up near Van Courtlandt Park?
A He did at one time; yes.

Q He did not in the months of June and July? A 1
don’t know whether he had at that time.

Q As a matter of fact, you don’t know where he was at
that time? A I know where I met him.

Q Where? A At the Hotel Broad.

Q Was he still proprietor at that time? A I don’t know
whether he was at that time.

Q How did you come to meet him there? A I met him
there.

Q@ Did you send for him? A No, sir.

Q Did he call you up, or did you just accidentally stumble
across him? A T went to the place and met him there.

Q@ You don’t know how you came to go there? A T went
there the same as I would go to any other place: that is all I
can tell you.

(Casg, page 69, lines 1 to 25.)

Q What did you say to him? A I asked him if he knew
where Fred was; he said he didn’t know where he was; 1
aid, ““How do you suppose I can find out where he is?’’ And

> sald he couldn’t tell me.

(Q  Mr. Schuler, do you recall testifying in the last trial
before Judge Adams? Do you recall testifying as follows in
answer to questions by the Court: Q ‘“Was any demand
ver made?”’ A ‘“Why, he wasn’t there to make a demand
n; we didn’t know where he was at the time.’’ Q “Then no
demand was made. Was any attempt made to make a demand?’’

“We did not know the man’s address; we could not make
' demand.” Q ““You do not exactly answer my question?’’ A
“No.” Q ““Was any attempt made to make a demand? You
observe the condition of the mortgage is it shall become due
the party of the first part pays on demand at the office
the Mutual Distributing Company the sum of $682.82 ;
iaving noticed this provision in the mortgage, I ask if a
demand was made?’’ A ““No, sir.”’ Q ‘“And no effort was
1ade to find him, you say?”’ A “No, sir.” Did you testify?
[ might have testified to that.

RRe-direct) (Casg, page 71, lines 31 to 45.)

Q Mr. Schuler, I think you said that on the 25th of June
vou had a conversation with Mr. George Mausert, in which
e told you that his brother Fred had left town? A Yes,




Q What else did he say? A Why, he spoke about owing
us an account which George Mausert was responsible for,
and he wanted to know whether he would not take the goods
or take a bill of sale for them. T told him I eould not do
anything of the sort until T had consulted counsel; 1 consulted
you and you then went with me to the Hotel Broad and gof
in conversation with Mr. Mausert, and after he told you the
circumstances you— :

Q What did he say to me when you were there? A He
told you that his brother had left town.

Q Did he say that? A Yes; because there was a warran
out for his arrest.

(Re-direct) (Casg, page 72, lines 29 to 30.)

Q You had not seen Mr. Fred Mausert in the meantime
A+ Nao,  sir.

(Re-cross) (Case, page 74, lines 24 to 35.)

Q Did you know how long Mr. Fred Mausert was goi
to stay away from Newark? A T certainly did not.

Q Did you expect him to stay away very long? A
didn’t know whether he was going to stay away long or n«
1 didn’t know anything about it; T was told he has skipp:
that was all T knew.

Q As far as you know he might have come back the ne
day? A He might have come back the next minute for ¢
I knew.

Q And that was the reason you were in a hurry to fo
close? A I wasn’t in any hurry to foreclose whatever.
understood we were going to see the goods and get the moncy.

Q You did not communicate with him at all? w1 di
not communicate with him; I only heard from him  through
his brother.

FREDERICK W. MAUSERT, plaintiff, recalled.

(Cross) (Casg, page 95, lines 1 to 12.)

Q Mr. Mausert, while you were staying at Mrs. Cad-
well’s, I believe—how long did you stay at Mrs. Cadwell’s?
A About two weeks.

Q While you were there did anyone call on vou? A
Raymond Mausert and Mr. George Mausert.

Q Was any demand made on you while you were {here for
che Mutual Distributing Company. A No, sir

ATy
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DANIEL J. LYNCH, sworn for the defendant.
(Durect) (Cask, page 51, lines 40 to 45.)

Mr. Reed. First' I offer in ‘evidénce a’ chattel mort-
gage made by Frederick™ W. Mausert to the Mutual
Distributing Company, dated the 25th day of June,
1913, recorded in the office of the Register of IKssex
County, on the 26th day of June, 1913

Same marked Exhibit D. 2.

(Casg, page 52.)

Q Mr. Lynch, I show you a chattel mortgage, a certain
copy of chattel mortgage, and a paper headed ““Chattel Mort-
gage Sale,”” and ask you if you recognize those? A Yes, sir.

@ What did you do, if anything, in connection with them?
\ I foreclosed the mortgage. I went to the corner of Rail-
road avenue and Devon street, in the Town of Arlington.

Q When was that done? A That was done on—the

notice was put up on July 19th, 1913; the sale was July 26th,
at nine o’clock in the fownoon

Q  What notice did you put up, if any? A I put up five

notices.

@ Where? A Different parts of the town over there.

@ Were they public or private? A Public.

@ And what was then done? A T went to the place of
the sale on the day that I advertised it for, and sold.

Q (By the Court.)) That was what date? What date did
vou sell? A July 26th, 1913.

Q. (By Mr.® Reed.) Did you tfllw any inventory of the
property? A I took the inventory from the schedule of the
attel mortgage.

() That was all? A That was all

Q You didn’t compare it? A Didn’t compare it; the
ods were in a barn there. —

Q And what did you sell, what goods were there? A
\What goods were there; yes, sir.

Q And to whom? A To this gentleman over here, Mr.
chuler, is it?

Q Mr. Schuler. A Yes.

Yy the Court. :

Q For how much? A Well, for $600, to the—

Q Sold the goods in bulk? A Sold both the goods in
hulk; yes, sir, $600, to the Mutual Distributing Company.




Q (By Mr. Reed.) What is this paper I show you? A It
is a notice of the chattel mortgage sale.
Mr. Reed. T offer this in evidence.
Q (By Mr. Bradmer.) This is your signature? A Yes,
$ir
(Cass, page 53.)
My. Bradwer. 1 have no objections.
The Court. 1t will be received.
Same marked KExhibit D 6.
(Oross examination by Mr. Bradner.
Q You say you put up notices of the sale? A Yes, si
Q Where did you publish those notices? A Over in tl
town there; different parts of the town.
Q) How many notices did you put up? A Five.
Q Do you know the places you put them up? A 1 can
just recall mow.
Q Have you any record? A No, sir, I haven’t; I alwa
put up five notices.
Q You say you always put up five, and you tell us y«
put up five— A Yes, sir; I am sure 1 did.
Q You don’t know where you put them up? A
exactly.
By the Court.
Q Do you know you put any up? R Neg, asirs, 1
one at the place of sale and one around the railroad th
Q What do you mean ground the railroad’’? A ‘Wh
this sale took place 1s right near a railroad there; the G
wood Lake, I think it is, and then along Kearny avenu
put up one there.
Q You mean out of doors? A. Yes, sir.
Not in any public building? A No, sir.
Q All ont of doors? ‘A All out of doors.
Q Were there any bidders at that sale, Mr. Liynch?
No: only Mr. Schuler I saw.
Q No one else but Mr. Schuler? A That is the only
] can recall now.
Re-direct examination.
Q What is your official position? A Sergeant-at-aris
Second Distriet Court.
Q How long have you been such? A About two year
Q (By the Court.) Qecond Distriect Court of Nev
R Yes lBir.




Mausert v. Mutual Distributing Company, 92 N. J.
I 0

The Court of Errors and Appeals said:

““But even in the case of a chattel mortgage payable on
demand, a lawful notice of intention to sell the chattels
for the purpose of making the debt is equivalent to de-
mand of payment, when, as here, the mortgagor rendered
an actual demand impossible by his flight and conceal-
ment. Goodrich v. Willard, supra. In the present case
the evidence tended to show that immediately after the
mortgage was executed the mortgagor abandoned his place
of business and residence in this state and secreted him.
self outside the state in such manner that plaintiff could
not ascertain his whereabouts. The evidence also tended
to show that lawful notice of the intention to sell was
given by the mortgagee.”’

When there are no facts upon which reasonable and legiti-
nately a liability can be based, it becomes the duty of the
Court either to order a Judgment of non-suit or direct a
verdiet in favor of the defendant.

Regan v. Palo, 63 N. J. L. 30.

Loper v. Somers, 71 N. J. L. 657.

Leppincott v. Royal Arcanum, 64 N. J. L. 309.

American Saw Co. v. First Nat’l Bank, 60 N. J. L.
417.

Vandergrift Const. Co. v. Camden, Etc. RBy. Co.; T4
Nl L 669

Belcher v. Manchester Building & Loan Assoctation,
74 N. J. L. 833-839.

Use of Memorandum by Plaintiff.

T'he memorandum used by plaintiff was a typewritten copy

a memorandum which had been made by him from memory
'ter the alleged cause of action arose. He had set down
'm memory the prices paid by him for the property in
juestion, consisting of a great number of different kinds of
personal property, the purchase of which had taken place
o and one-half or three years before the date of the memo-
mdum  (page 28, lines 1-45), and concerning which, inde-
endent of the memorandum, he had no recollection (page
29, lines 140 and pages following).

It is true that in some jurisdictions a witness is permitted

give the cost price of personal property, together with
vidence of deterioration from usage as an indication of the
alue, but I have found no case which has gone to the extent




of permitting a witness who has forgotten, at the time that
the testimony is given, the prices paid, and without the
memorandum would not be able to testify as to those prices
to use to refresh his memory, a memorandum made two anc
one-half or three years after such purchase.

He is thus testifying from a recollection of a recollectior
and not in any sense from an original recollection.

Value of Creamers.

The plaintiff was permitted to testify as to value of 3
creamers (page 29, line 44 page 30, lines 1-25) when the
was no evidence that defendant received any creamers.

Testimony of Profits.

The answer to the question, ‘“What were the profits abo
{that time?’’ should not have been admitted. Where the
has been an entire loss of the property involved in the aectic
then the full value of the property is the measure of damag
and there can be no recovery for anticipated profits.

13 Cye. H6-57.

Conversation with George Mausert.

The Trial Court refused to allow the witness Anthony
Schuler to testify as to conversation with George Maus
hrother of the plaintiff, relative to circumstances under wi
the defendant received the goods of the plaintiff. The plain-
tiff complains of a wrongful taking of his goods by the de-
fendant and the defendant chould have been allowed to show
under what circumstances it took the goods and to show f at
the taking was not wrongful.

The Measure of Damage.

The measure of damage adopted by the Trial Court was
wrong. The Court charged the jury in part as follows:

«“The damages which the plaintiff would be entitled to
recover would be the value of the goods at the time of the
wrongful taking or the wrongful selling” (Case, page 09,
lines 31-34). The jury were not permitted to decide what
property was received by defendant and what by others than
the defendant, nor to take into consideration the amount S¢
cured by the mortgage.
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The measure of damage could not have been greater than
the excess of value of the property taken by defendant, above
the mortgage debt.

Warwick v. Hutchinson, 45 N. J. L. 61 at 66. Af-
firmed 46 N. J. T.. 200.

We respectfully submit, that for the above reasons the
judgment should be 1eversed and judgment entered in favor
f the defendant.

REED & REYNOLDS,
Attorneys for Defendant-Appellant.

L%ZWL : Lo By e P
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New Jersey Court of Errors and Appeals

Freperick W. MAUSERT,
Plawmtiff-Respondent,
vS. Action at Laaw.

MurvaL DisTrRIBUTING CoMPANY,
Defendant-Appellant.

BRIEF OF APPELLANT IN REPLY.

As to respondent’s abstract of facts we wish to say that in
several instances we are unable to draw from the testimony
the inference which had been drawn therefrom by respondent
and stated in his brief, but as the members of the Court of
Errors will read the testimony they will be in a position to judge
to what extent those inferences are justified.

We wish to call particular attention to the following statement
(on page 1 of respondent’s brief), however, ‘“although it was
evident that Raymond was agent of the defendant for the pur-
pose of proeuring the plaintiff’s signature to thig chattel mort.
gage.”” We submit that not only is there no evidence of agency,
but that it is elear from the testimony that Raymond was not the
agent of the defendant for any purpose.

Respondent’s Point I, IT and III.

Respondent quotes a part of the discussion on the motion for
direction of a verdiet; the remainder appears on page 103 of the
state of case and is as follows:

“The Court. My suggestion is that that is the point in
the case, and that the question of the foreclosure of the
chattel mortgage is of very little importance in the case.

“Mr. Reed. Tt has, perhaps, this bearing on the case,
that subsequently, after the goods had been delivered, in
order to enforce their right under it, they did foreclose it,
which would give them the right to retain the goods.

“The Court. What is your view of that, Mr. Bradner?

“Mr. Bradner. The foreclosure would not cut any figure
in the case if we relied entirely on the wrongful taking, but
it would cut a figure if the taking was right; then the fore-
closure could come in, because the foreclosure itself was
illegal and constituted wrongful taking at that time; the
foreclosure was made before demand was made.




(Argued.)

“The Court. The motion is denied.

‘““An exception to this ruling is noted by the defendant
as ground of appeal.”’

(Case, page 103, lines 1 to 22.)

It will be quite apparent from this discussion that the fore-
closure of the chattel mortgage given by plaintiff to defendant
and covering the chattels alleged to have been wrongfully taken
was a material part of the ground of the motion for the direction
of verdict and that the attention of the Court was specifically
called to it. At the time of making the motion the Trial Court
seemed to consider the mortgage and its foreclosure of but little
moment. That he later changed his attitude in this respect is
apparent from his charge to the jury quoted in our main brief.
There, in effect, he instructed the jury that unless it found that
the foreclosure of the mortgage was irregular because of the
failure to make a demand, its verdiet must be for defendant, and
at page 107, line 28, the Trial Court said:

““So, if you find in this case that the plaintiff by his
flight and concealment rendered the service of demand
and notice upon him impossible, then the defendant was
not obliged to serve any such notice and demand; and in
that case, since there is nothing else in this case irregular
about the foreclosure of the chattel mortgage, the plaintiff
would not be entitled to your verdict because of any irreg-
wlarity i the foreclosure of the chattel mortgage.””

We have shown in our main brief that under the charge of the
Court, the defendant was entitled to the verdict of the jury, un-
less the foreclosure was irregular.

That was the theory upon which the case was presented to the
jury by the Trial Court, and it is upon that same theory that the
case must be discussed here.

Fielders v. North Jersey St. Ry. Co., 68 N. J. L. 343;

Barnes v. Wallington & Co., 78 N. J. L. 490;

Hayes v. Adams Express Co., 74 N. J. L. 537.

If, therefore, there was no irregularity in the foreclosure of
the chattel mortgage the defendant was entitled to the verdict.

There was no such irregularity, unless it was the failure to
make demand before advertisement and sale.

A lawful notice of intention to sell the chattels for the purpose
of making the debt was given (case, pages 52-53). (See quota-
tions on pages 19 and 20 of main brief), and this Court has held
in this very case (92 N. J. L. 190) that such a notice is equivalent
to demand when the mortgagor has rendered demand of payment
impossible by his flight and concealment.
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Of the flight and concealment of plaintiff, there can be no
doubt, for it is apparent from his own testimony and that of his
sister. He was warned by a man whose name he has forgotten,
who came to plaintiff’s room, in Hotel Broad, Newark, about
6 A. M. on June 24th, 1913, that a warrant had been issued for
his arrest, and about noon, on that day, urged by his sisters and
brother, he went to New York to the home of his sister, Mrs.
Cadwell (case, page 25, lines 35 to 45). He was frightened and
Raymond Mausert took him to New York in his automobile (case,
page 22, lines 16-20) ; he went hurriedly (case, page 23, line 29),
and secretly (case, p. 23, line 32) he stayed at the house of his
sister in New York for about two weeks, and, apparently, went
out but little, if at all (case, page 23, line 36; case, page 24,
line 1), and then went to Massachusetts, and from there to Al-
bany, but did not return to Newark until years later.

Plaintiff admits that he stayed away because he was frightened
(case, page 40, line 32), all of which appears from the testimony
of plaintiff and his witnesses. There can be no question from
the point of view of plaintiff that it is a true statement of fact.
[t, unquestionably, showed flight and concealment. Tt is sufficient
in itself, unless some fact‘'is made to appear which will indicate
that the defendant, or one of its officers, knew of his whereabouts,
to show that demand by defendant upon plaintiff for a payment
of the chattel mortgage was impossible.

There is not a single word in the testimony which would make
it appear that any of the defendant’s officers had any inkling of
his whereabouts. Even Mrs. Briggs, plaintiff’s own sister, did
not know where he was after the two weeks succeeding his de-
parture from Newark (case, page 18, line 33), and Mrs. Briggs
herself left Newark about July 1st, 1913 (case, page 21, line 12).
Plaintiff had lived, when in Newark, at Hotel Broad, kept by his
brother, George. Anthony Schuler, president of defendant com-
pany, went there and inquired of both George Mausert and
George Mausert’s wife as to the whereabouts of plaintiff, but
was refused all information.

Respondent’s Point IV.

The first verdict was set aside because the Trial Court improp-
erly directed a verdict for plaintiff. The Court of Errors and
Appeals held that the evidence of flight and concealment of plain-
tiff and of ratification by plaintiff was at least sufficient to sub-
mit to the jury. It did not hold that a direction of verdict for




defendant would have been improper. The evidence on the point
of flight and concealment is more conclusive in the present case
than at the first trial.

The cases cited by respondent under this point have not the
application that respondent seeks to give them.

Respondent’s Point V.

Tt is insisted that permitting the witness to use the memo
randum made, as shown in the testimony, was not justified. It is
conceded that the Trial Court has discretionary power in pe
mitting, or refusing to permit, the use of memoranda to refresl
the recollection of the witness, but there are bounds which the
Court cannot transcend, and the memorandum under discussion
was without those bounds.

Respondent’s Point VI.

Respondent does not refer us to any testimony showing that
all the goods were removed by the plaintiff. The evidenceis to
the contrary (state of case, page 48, line 32 to bottom, and top
of page 49; case, page 73, line 12, et seg—and also page 56, line
26, et seq, and pages 57 and 58). It nowhere appears that de-
fendant, at any time, received any creamers.

Respondent’s Point VIL

In view of the fact that plaintiff left Newark hurriedly, and,
in fear of arrest, hid, first in New York, and then in New Eng-
land, and went from there to Albany and, to quote from respond-
ent’s brief: ‘“He did not dare come back because of the fear of
arrest at that time’’ (respondent’s brief, page 2, line 2), and
the information which caused his fear, namely, that a warrant
was out for his arrest, did not come from defendant, but from a
man whose name the plaintiff cannot remember, backed by pla
tiff’s sisters, it is insisted that the interruption of plaintiff’s
business cannot be properly chargeable to defendant.

Respondent’s Point VIIL

The rule of res gestae admits declarations made under the im-
pulse of the occasion, though somewhat separated in time and
place, if so woven into it by the circumstances as to receive credit
from it.

Commonwealth v. Hackett, 2 Allen 136;
Travelers’ Ins. Co. v. Mosley, 8 Wall. 397.
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This is also true of conversation preceding the act, which is
likewise admissible.

Ahern v. Goodspeed, 72 N. . 108;
Schnicker v. People, 88 N. Y. 192.

So may acts and declarations of third persons strangers to the
action, as, for instance, fellow passengers in a railroad collision.

Twomley v. C’M?z‘ml Park N. & E. River Co., 69 N. Y.
158;

Nomm'ch Transp. Co. v. Flint, 13 Wall. 3.

Respondent’s Points IX, X and XI.

We think these points are sufficiently covered in our main brief,

Respectfully submitted,
REED & REYNOLDS,
Attorneys for Appellant.

ArTHUR HARRIS,
Of Counsel.
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