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Notice of Appeal. 

Notice of Appeal. 
Filed March 24, 1919. 

Essex County Circuit Court 
10 

FREDERICK w ILLIAM MA USERT) 
Plaintiff, 

vs. Action at Law. 

MuTUAL DISTRIBUTING CoMPANY, a corpora- Notice of Appeal. 
tion, 

Defendant. } 

To Palmer Bradner, Esquire, Attorney of Plaintiff: 20 
Dear Sir: 

Take notice that the defendant appeals from the whole of the 
judgment entered in this cause to the Court of Errors and Ap-
peals in the last resort in all causes in New Jersey. 

Dated, Apr. 23, 1919. 

Very truly yours, 

REED & REYNOLDS, 
Attorneys of Def endwnt. 

Service of the within notice is hereby acknowledged this 24th 
day of Apr., 1919. 

PALMER BRADNER, 
Attorney of Plaintiff. 

40 

New Jersey State Library 
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Grounds of Appeal. 

2 

Grounds of Appeal. 

Filed July 18, 1919. 

New Jersey Court of Errors and Appeals 

FREDERICK w ILLIAM MA USERT' 
Plaintiff a;nd Respondent, 

vs. 
MUTUAL DISTRIBUTING COMPANY, a corpora-

tion, 
Defendant and Appellant. 

On Appeal from 
Essex County 
Circu,it Court. 

Grounds of 
Appeal. 

The appellant states the following grounds of appeal: 
1. The Trial Court refused to grant a non-suit at the close of 

the case of the plaintiff, although no testimony had been pre-
sented, which, in the absence of other evidence would justify the 
jury in giving a verdict for the plaintiff, and such refusal was 
error. 

2. The Trial Court at the trial refused to direct a verdict in 
favor of the defendant, although no evidence has been presented 
which would justify a verdict for plaintiff, and such refusal was 

30 error. 

3. The Trial Court permitted the witness, Frederick William 
Mausert, to use, for the · purpose of refreshing his memory, a 
memorandum which had not been made at a time and in a manner 
to justify its use, and to testify therefrom as to the property in 
his place of business at the time of the alleged trespass. 

4. The Trial Court permitted the witness, Frederick William 
Mausert, to use, for the purpose of refreshing his memory, a · 
memorandum which had not been made at a time and in a manner 

4 to justify its use, and to testify therefrom as to the value of . I) 

property alleged to have been taken by defendant. 
5. The following questions were admitted: 
(a) To the witness, Frederick William Mausert, "Q Mr. 

Mausert, using that memorandum which you have to refresh 
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Grounds of Appeal. 

your memory, will you tell what goods you had in the Arion Hall 
Palm Garden on June 25th, 1913, and the prices which you paid 
for those goods 1 '' 

(b) To the witness, Frederick William Mausert, '' Q What 
were the profits about that time 1'' 

And permitted those questions to be answered by the said 10 
witness and such answers to be received in evidence. 

6. The Trial Court permitted the witness, Frederick William 
Mausert, to testify as to the price of three hundred .and sixty 
creamers when there was no evidence to show that the defendant 
had ever received such creamers, and such admission of testi-
mony was error. 

7. The Trial Court refused to allow the witness, Anthony W. 
Schuler, to testify .as to the conversation with George Mausert 
relative to the circumstances under which the defendant received 20 
the goods of the plaintiff. 

8. The Trial Court, in part, charged the jury on the question 
of damages, as follows : 

" The damages which the plaintiff would be entitled to recover 
·would be the value of the goods at the time of the wrong·ful tak-
ing or the wrongful selling. You have nothing here but cost 
price. But many of these goods had been used for three years. 
A total value, as I say, has been testified to, of seven thousand 
five hundred and some odd dollars. In the first place, you have :w to find, if you can, by the evidence-of course if you cannot find . 
by the evidence the value of the goods that were taken, by the 
proofs here in the case, then your verdict should be for nothing 
more than nominal damages. Damages must be proven. But if 
no particular damages are proven, then cost price, less what 
would be a proper depreciation for age and wear, would be the 
measure of damages. Now, what is that 1 You must consider 
the business and use which these goods had had. The list is 
attached to the complaint which you will have with you. These 
goods consisted of things, generally, which are used on the tables. 
They consisted of chairs, writing desk, bar glasses and fixtures, 
and three pages of articles here; you may look them over if you 
get that far in the case. The plaintiff says that glassware, 
dishes and things of that sort were kept renewed; that is, as 
they were broken they were renewed and the number kept 

40 
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Summons. 

intact. But the situation with reference to the glassware and 
crockery should not apply to chairs and furniture, which depre-
ciate greatly with wear, and particularly with that character 
of wear which they would probably have in a place of that kind. 
All of these things you must take into consideration in deter-

1 0 mining the value, if you decide the plaintiff is entitled to your 
verdict; the cost price, the length of time they had been in use, 
and the character of use they had had, and determine from those, 
if you can, the amount of damage.'' 

20 

30 

40 

9. That there was no evidence for the jury upon which the 
verdict rendered could be justified. 

10. That there was no evidence presented upon which a ver~ 
diet of more than nominal damages could he rendered. 

REED & REYNOLDS, 
Attorneys for Defendant arnd Appellant. 

Summons. 

Filed March 7, 1917. 

THE STATE OF NEW JERSEY TO MUTUAL DISTRIBUTING COMPANY, 

a corporation. 
You are summoned to answer the annexed com-
plaint of Frederick William Mausert in an action 

(L. s.) at law in the ~ssex County Circuit Court. And 
take notice that unless you file your answer to 
said complaint with the Clerk of the Essex County 

Circuit Court, at Newark, within twenty days after service upon 
you of this writ and the annexed complaint, the plaintiff may 
proceed in this suit and judgment may be entered against you. 

Witness, Frederic Adams, Judge of the Circuit Court, at 
Newark, this 7th day of March, nineteen hundred and seventeen. 

PALMER BRADNER, 

Attorney. 

JOSEPH McDONOUGH, 
Clerk. 
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Complaint. 

Complaint. 
Filed March 10, 1917. 

Plaintiff, Frederick William Mausert, residjng at Glens Falls, 
State of New York, says: 

FIRST COUNT. 

1. That on or about the 25th day of June, 1913, plaintiff was, 
and ever since has been, the owner of the goods and chattels 
set out in the schedule annexed hereto and made a part of this 
complaint. Sajd goods were of the value of $7,556.42. 

2. That on or about the day aforesaid, at Arion Hall, Wash-
ington street, City of Newark, County of Essex afor,esaid, the 
defendant through its agents wrongfully took said goods and 
chattels from the possession of the plaintiff, and has ever since 
wrongfully detained, and still wrongfully detains the same, and 
has converted the same to its own use. 

Plaintiff demands $8,000.00 damages. 

SECOND COUNT. 

1. That on or about the 25th day of tT une, 1913, plaintiff was 
in possession of and carrying on business in Arion Hall, Wash-
ington street, in the City of Newark, as proprietor of a saloon 
and dance hall. 

2. That on or about said day, the defendant through its agents 
and in the absence of the plaintiff, broke into said Arion Hall, 
and unlawfully and forceably seized said goods and chattels 
therein belonging to plaintiff, as set out in schedule annexed 
hereto, of the value of $7,556.42, and appropriated them to its 
own use. 

Plaintiff demands as damages $8,000.00. 

THIRD COUNT. 

1. Paragraph 1 of the second count is repeated. 

2. Paragraph 2 of the second count is repeated. 

3. Prior to June 25, 1913, plaintiff had been induced by the 
representations of the defendant, through its agents, that plain-
tiff's place of business was about to be raided by the Prosecutor 
of the Pleas of Essex County aforesaid, and that plaintiff would 
be arrested, to stay away from his place of business. 

10 

20 

40 
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Complaint. 

4. That said representations of defendant were false to the 
knowledge of the said defendant. 

5. The business of the plaintiff, as aforesaid, was thereby 
destroyed. 

Plaintiff demands as damages $10,000.00. 
PALMER BRADNER, 

Attorney for Plaintiff. 

SCHEDULE OF GOODS AND CHATTELS TAKEN FROM 
.ARION HALL. 

360 creamers, 
90 vinegar cruets, 

20 Removable electric sign in front •of building, 
Oak desk chair (revolving), 

3,0 

40 . 

Oak writing desk, 
Safe, 
Large gas range, 
Three large mirrors, 
210 folding chairs, 
Oak and glass, removable partition with swinging doors, 
Lattice work with electrical wiring with 600 incandescent lights, 
Complete window curtains for two floors, 
One pair of stage plush curtains with fixtures, 
360 water glasses, 
500 whiskey glasses, 
75 cocktail glasses, 
90 large platters, 
90 medium platters, 
90 small platters, 
75 champagne glasses, 
540 goblets, 
450 beer glasses, 
300 wine glasses, 
75 cordial glasses, 
45 trays, 
450 waiter towels, 
50 dish towels, 
40 rolling towels, 
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Complaint. 

24 bottles of Mumms Extra Dry, 
Case and bulk goods, 
6 door checks (removable), 
Removable stair rods and pads, 
12 oak dining chairs, 
Removable piano platform, 
Clothing and shoes, 
Liquor license, 
Share of stock of the Mutual Distributing Co., 
360 cane bottom chairs (imported), 
90 quartered oak tables, 
235 folding chairs ( in sections), 
Restaurant kitchen utensils, 
160 Tungsten lamps, 
205 two-watt Tungsten lamps, 
Electric sign flasher, 
8 500-watt Tungsten lamps, 
300 tablespoons, 
100 ballroom tickets, 
Two new auto tires, 
6 new auto tubes, 
One new vulcanizing outfit, 
One box of carpenters' cabinet tools, 
15 special flower boxes, with plants, 
11 special tubs, with palms, 
360 tablecloths, linen, 
450 napkins, 
14 large revolving electric fans, 
950 wardrobe boxes, removable, 
8 gas and electric chandeliers, 
12 small electric chandeliers, 
New oak staircase (removable), 
Artificial fireproof vine-work with palms, 
Removable stage, 
75 oyster forks, 
360 knives, 
360 forks, 
720 spoons, 
360 soup spoons, 
90 pepper shakers, 
90 salt shakers, 

20 

80 

40 



Answer. 

90 toothpick holders, 
90 mustard cups, 
360 dinner plates, 
360 cups and saucers, 
360 individual dishes, 

8 

10 360 pie plates, 
360 bread and butter plates, 
360 butter patties, 

20 

25 finger bowls, 
360 soup plates, 
90 table pads, four feet square, 
360 sauce dishes, 
90 sugar bowls. 

Answer. 

Filed April 19, 1917. 

Defendant, a corporation of New Jersey, having its principal 
office and place of business in the City of Newark, says that: 

1. It denies the truth of the matters contained in the com-
plaint. 

Separate Defense to the First Coimt. 

30 1. That on June 25, 1913, plaintiff claimed to be the owner 

40 

of part of the goods referred to in paragraph 1 of the first count. 

2. It denies the remainder of the allegations of paragraph 1. 

3. It denies the allegations of paragraph 2. 

4. On June 25, 1913, plaintiff executed and delivered to de-
fendant a chattel mortgage covering or purporting to cover the 
following property : 

90 round top tables, 
360 cane chairs, 
310 folding chairs, 
14 oak chairs, 
4 large palms, 
13 small palms, 
18 hanging baskets, 



9 

A nswer. 

1 hall partition about 100 feet long, 
1 roll top desk, 
1 desk chair, 
1 combination gas range, 
all dishes, silverware, glassware, 
1 search light, 
1 safe, 
85 window shades, 
4 mirrors, 
1 •coat rack, 

and all other goods and chattels of every nature belonging to 
said plaintiff then or lately in premises occupied by him in 
Washington street, Newark, New Jersey, to secure the payment 
of the sum of $682.88 on demand. 

5. That payment of the amount so stated in said chatt,el mort-
gage having been demanded being due and unpaid, defendant 
caused the said mortgage to be foreclosed, and the goods covered 
thereby or such of them as could be found were sold to raise 
and pay the amount so due thereon. 

Separate Defense to the Second Count. 
1. It denies paragraph 1. 

2. It denies paragraph 2. 

10 

20 

3. It repeats paragraphs 4 and 5 of the separate defense to 30 
the first count. 

Separate Defense to the Third Count. 

1. It denies paragraphs 1, 2, 3, 4 and 5. 

2. It repeats paragraphs 4 and 5 of the separate defense to 
the first count. 

HUGH B. REED, 
Attorney of Defendant. 40 



10 

Repvy. 

Reply. 

Filed April 24, 1917. 

The plaintiff replying to the defendant's answer says ·that: 

By Way of Reply to the Defense to the First Cownt. 

1. Paragraph 4 is admitted. 

2. Plaintiff has no knowledge or information sufficient to form 
a beli'ef as to the allegations of paragraph 5. 

3. Plaintiff further says that all of the goods mentioned in 
the schedule annexed to the eomplaint were seized and taken 
away by said defendant, or its agents, before the execution of 
said chattel mortgage. 

4. Before this, the defendant, through its agents, told plaintiff 
2 O that he had better leave town, as the prosecutor was about to 

raid his place of business. 

5. Relying on said representations, the plaintiff went to New 
York City. 

6. Then the defendant, through its agents, falsely and fraudu~ 
lently represented to the plaintiff that his landlord was about to 
take all of his goods, unless he would sign certain papers for 
them. 

30 
7. Relying upon said representations, plaintiff was induced to 

come to Hoboken and sign said chattel mortgage. 

8. Said transaction was a fraud upon the plaintiff, and the 
representations in paragraph 4 and paragraph 6 of this r eply 
were false and fraudulent to the knowledge of the defendant. 

By Way of Reply to the Defense to the S econd Count. 

1. Allegations of reply to defense to the first count are re-
peated. 

40 By Way of Reply to the Defense to the Third Count. 

1. Allegations of reply to defense to the first count are re-
peated. 

PALMER BRADNER, 
Attorney for Plainti ff . 
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Postea. 

Rejoinder. 

Filed May 21, 1917. 

By way of rejoinder, defendant says that it denies every alle-
gation in the reply. 

HUGH B. REED, 
Attorney for Def endarnt. 

ESSEX COUNTY CIRCUIT COURT. 
27682 

F REDERICK w. MAUSERT, 

Pla,intiff, 
vs. 

M UTUAL DISTRIBUTING COMPANY, 

Defendant. 

Palmer Bradner, Attorney of Plaintiff: 

Action at Law. 
Verdict by a 
Jury. 

Judgment for 
Plaintiff. 

Amount 
Costs 

Total 

$2595.33 
134.00 

$2729.33 

This action was tried before Judge Nelson Y. Dungan with a 
jury at the Essex County Circuit Court on April 21st, 1919. The 
cause having been heard and submitted to the jury, they return 
their verdict as follows : 

10 

20 

30 

They find in favor of the plaintiff, Frederick W. Mausert, and 
assess the damages against the defendant, Mutual Distributing 
Company, at the sum of two thousand an~ five hundred ninety- 40 
five dollars and thirty-three cents. 

Whereupon it is adjudged that the plaintiff recover of the 
defendant the sum of two thousand and five hundred ninety-five 
dollars and thirty-three cents and costs, which are taxed at the 
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20 

12 

Postea. 

sum of one hundred thirty-four dollars, making in the whole the 
sum of two thousand seven hundred twenty-nine dollars and 
thirty-three cents. 

Judgment entered and signed April 21st, 1919. 

Book 95, page 174. 

WILLIAMS. GUMMERE, 
Judge. 
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J ohm F. Bulgrir:,n, direct. 

ESSEX COUNTY CIRCUIT COURT. 

F REDERICK w. MAUSERT 

vs. 
M UTUAL DISTRIBUTING COMPANY. 

Transcript of shorthand notes of testimony, &c., taken in the ,above-stated cause, up,on the trial thereof, at the Court House, Newark, N. J., April 17, mm. 
Before Hon~ NP-Ison Y. Dungan, Judge, and a jury. 
Palmer Bradner, for plaintiff. 
Reed & Reynolds, for defendant. 
Jury drawn and sworn. 
Mr. Bradner opens for plaintiff. 
Mr. Reed opens for defendant. 

JOHN F. BULGRIEN, sworn for the plaintiff. 
Direct exarrllination, by Mr. Bradner. 

Q Where do you live 1 ~..\. 151 Elizabeth avenue. 
Q Where are y0u employed 1 A Submarine plant. 

Where were you employed in June, 19131 A Manager of Job De Camp, Incorporated. 
Q What is the character of the business of that company1 A Moving, trucking_, storage, express. 
Q Do you recall receiving any order with reference to goods in Arion Hall Palm Garden 1 A I do. 

What day did you receive the order? A I could not tell just what day I received the order, but it was booked for June 25th. 
Q What did the order call for 1 A To remove all goods of the Arion Palm Garden to Arlington House, Arlington. 

Do you know who gave the order¥ A I don't; it was a telephone order. 
Q Do you know who the order was given for 1 

Objected to. 
Objection sustained. 

10 

20 

30 

40 
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ii ohn F. Bulgrien, direct. 

Q Do your books show1 A Yes, sir. 
Q Have you your books with you 1 A Yes, sir. 
Q What do your books contain with relation to that order 1 

A It was an order to remove all goods from the Arion Palm 
Garden to the Arlington House, Arlington, and to send the bill 

10 to the Mutual Distributing Company. 

20 

8() 

Q Was the bill sent to the Mutual Distributing Company1 A 
Yes, sir. 

Q What was the amount of the bill 1 A $56. 
Q Did the Mutual Distributing Company pay it1 A Yes, sir. 

Mr. Bradner. Have you any objections to this book 
going into evidence, Mr. Reed! 

Mr. Reed. Let me see it. (Book shown to Mr. Reed.) 

By Mr. Reed. 

Q You kept these books 1 A Yes, sir. I didn't keep the 
books; I entered the orders. 

Q Whose handwriting is this 1 A Mine. 
Q When was this entered 1 A Well, I could not just say 

what day it was entered, because we would get an order to be 
done on a certain day, and, of course, had a certain place in the 
book to enter those orders under that date. That may have been 
given to me a week before, two weeks before, but it was ordered 
to be done on such and such a date. 

Mr. Reed. Well, I do not think that is evidence. 
The Court. If y~m object to it, it will be sustained. 

By Mr. Bradner. 

Q How many loads of goods were removed from Arion Hall 
Palm Garden 1 A Seven. 

Q Have you anything with you to show- A That was eight 
loads. 

Q Have you anything with you to show how many loads were 
taken 1 A I have a slip for each load that was delivered and 

40 signed for. 
Q Let me see the slip 1 A (Witness produces slip.) 
Q What do those slips purport to show1 A I don't just 

understand. 
Q What do they show, what are these slips for 1 
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J ohn P. Bulgrien, direct. 

Mr. Reed. I suppose if they are evidential the slips 
themselves are the best evidence. 

The Coiirt. Do you desire to offer them in evidence. 
Mr. Bradner. I do. 
The Court. Any objection to thaU 
Mr. Reed. I probably will have none, if you will let me 

see them. 
(Slip shown to Mr. Reed.) 
Mr. Reed. We are willing to admit these eight slips in 

evidence. 

Q Are you acquainted with the procedure used in obtaining 
there slips f vVhat they are fod What do you use the slips fod 
A We give them to the driver when he is sent out to do a job. 

Q Do you see the slips at all f A Yes, sir; I am the man 

10 

that gives him the slips and I am the man that receives them 20 
after the work is done. 

Q What do these eight slips showf 

Mr. Reed. They speak for themselves. I have. no obje0-
tion to them. 

Said slips are offered in evidence, and the eight slips 
are marked as one exhibit, P. 1. 

Q What time did your men start to take the goods out of the 
Arion Hall Palm Garden on that day f A They began about one 
o'clock in the afternoon, June 25th. 

Q And what time were they through with their joM A Well, 
in the neighborhood of six o'clock; they got through work at six; 
we tried to get through as ·soon as we could. 

Q Were you at the Arion Hall Palm Garden f A I was there 
when they commenced and I was there when they finished. 

Q Did you give them their orders what to take f A Yes, sir; 
there wasn't any other orders except to take everything in the 
place. 

Q And did they take everything in the place f A Yes, sir. 
Q vVhat was done with the goods when they were first taken 

out f A They were held in our warehouse until next morning. 
Q And from there f A Taken to Arlington. 
Q Why were they taken to the warehouse 1 A It was too late 

to deliver them. 

30 

40 

• 
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Frank E. Bradner, direct. 

Oruss examination by Mr. Reed. 

Q Do you lmow of any goods being taken to Mr. George Mau-
sert's hoteH A No, sir. 

Q Do you know whether or not any were taken 1 A No, sir. 
Q (By the Court.) That is, you do not lmow1 A I do not 

10 k now; no. 

FRANK E. BRADNER, sworn for the plaintiff. 

Direct examina.tion by Mr. Palmer Bradner. 

Q Mr. Bradner, do you recall the 25th day of June, 19131 A 
I could not remember the dates, but I do recall what happened 
on that day, and by reference to my journal I can fix the date. 

Q Did you visit the Arion Hall Palm Garden on that day 1 A 
Yes, I did. I went there to see George Mausert, and found him 

20 there, and at the time I went there there were vans in the street, 
and colored men were carrying tables and chairs downstairs, 
and the room upstairs was in great confusion; the tables and 
chairs all seemed to be moved in position to be taken out. 

Q Who did you see there1 A I saw Mr. George E . . 
Mausert and Mrs. Briggs, and these colored , men, and I have a 
very strong impression that Mr. Schuler was there, as I testified 
.before, but I am not quite willing to say he was there, but that 
impression is on my mind, that he was there. 

Q About what time of day did you call there 1 A My record 
30 shows that I was at the Orphans' Court on that day for a few 

hours; that would be from ten to twelve, and I spent about a 
quarter of an hour in the Surrogate's office, and I recall that I 
went from there, walking down Market street, and probably ove"'· 
Washington street or Halsey, and then down to the corner of 
Lafayette street and Broad street, where the Hotel Broad is, and 
inquired there for Mr. George Mausert, whom I represented in 
a criminal case, and was told he was at the Arion Hall, and then 
I walked back from there to the Arion Hall. 

Q (By the 0011,rt.) Where is that 1 A On Washington 
40 street, near Market, north of Market; it is north of Market, that 

part of Washington street, on the west side of W ashingion 
street, and I think it must have been pretty close to one o'clock 
when I got there; about one o'clock, and they were taking the 
'things out of the place then. I remember another person ·who 
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Elizabeth Briggs, direct. 

came in there while I was there; that was Mr. George King, who 
was the landlord, or represented the landlord. There was some 
conversation between him and George Mausert. 

Q (By Mr. Bradner.) Do you recall asking Mr. Schuler to 
return Mr. Mausert's goods~ 

Mr. Reed. I think that question is based on an assump-
tion. 

The Court. It is a little leading. 
A I had a conversation over the telephone with Mr. Schuler 
before this action was brought, relating to the plaintiff's claim. 
The claim had been sent to me, and I did not act on it myself 
any further than to send somebody to see Mr. Schuler. I think 
Mr. Abraham Fenster went over and made some investigation, 
and Mr. Schuler, I think, called me up and we had a conversa-
tion on the telephone; he stated they had some goods, still had 
some goods which had not been sold, but if Mausert wa.s going to 
act that way about it they would not give him anything, meaning, 
af, I understood from what he said, that if he brought suit they 
would not give him anything. 

Cross examination by Mr. Reed. 
Q When was that conversation you had with Mr. Schuled A 

"'\Yell, it was some little time before this action was brought; I 
cannot state to a certainty. 

Q Let me see if I can aid you in stating the time 1 A I think 
I wrote a letter to Mr. Schuler, then sent somebody to see him. 

Q You first wrote a letter, did you~ 4- Yes. 
Q I show you a letter, dated September 20, 1916 A Yes, I 

wrote that letter; at least, I dictated it; it was signed by me. 
Q That letter was before, or after, your conversation with 

Mr. Schuled A I think that was before the conversation. 
Said letter marked D. 1 for identification. 

Q This letter was the first you took the matter up? A I 
think that is the first letter I wrote to him. 

ELIZABETH BRIGGS, sworn for the plaintiff. 
Direct examination by Mr. Bradner. 

Q Where do you live? A Pittsfield, Mass. 
Q Were you in Newark in June, 19131 A Yes, I was. 
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Elizabeth Briggs, direct. 

Q Do you recall the 25th of June, 19131 A I do. 

Q Where were you on that day1 A I was in the Arion 
Palm Garden. 

Q What was taking place while you were there1 A They 
were moving out the goods. 

1 o Q Did you know what goods were being taken out 1 A Yes ; 
tables, chairs, and in fact everything in the place. 

Q Was anything lefU A Not to my knowledge. 

Q What time of day did the moving start 1 A As near as I 
can remember it was around noontime. 

Q Do you recall seeing my father there 1 A I do. 

Q About what time did you see him 1 A I should think 
around noontime. 

Q Who else did you see there1 A I seen my brother, Mr. 

20 George E. Mausert, and also Mr. Schuler. 

30 

Q What was Mr. Schuler doing there1 A Mr. Schuler was 
at a table, and was taking down the different items, as far as I 
know; marking down on the table the different articles that were 
being taken out. 

Q Where was your brother Fred at that time, do you lmow1 
A He was at my sister's home, as far as I know, in New York 
City. 

Q What is your sister's name 1 A Mrs. R. A. Cadwell, or 
Mrs. Catherine Cadwell. 

Q Do you know her address 1 A 203 West 109th street. 
Q How long did your brother stay with Mrs. Cadwell 1 A 

Well, somewhere in the neighborhood of two weeks. 
Q And where did he go to after thaU A Well, that I can't 

state; I don't know where he went to. 
Q What did you next hear of him 1 A I can't recall that. 
Q Haven't you known where your brother has been the past 

few years 1 A I did; yes. 
Q --Where has he been 1 A Been in Glens Falls. 
Q Do you know when he went into business at Glens Falls ? A 

40 
No, I don't; shortly afterwards I know. 

Q Has anybody from the Mutual Distributing Company, or 
the Mutual Distributing Company, in any way ever inquired 
where your brother was 1 A Never. 

Q (By the Court.) Is that up near Lake George1 A Yes, 
up in that direction. 
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Elizabeth Briggs, cross. 

Cross exa,mination by Mr. Reed. 
Q At this time you lived in Newark, did you~ A Yes. Q For how long a time after June 25th, 1913, did you remain here1 A As near as I can remember, it was either the first of July or the fourth day of July that we moved out of Newark. Q You then went to New York~ A No, I went to Boston, 10 Mass. 
Q I understood you to say that Mr. Fred Mausert had left Newark prior to June 25, before the 25th of June, that Mr. Mausert had left Newark~ A Well, the 25th would be on the day the goods were taken out. 
Q Yes. A Yes, he left that day, as far as I can remember. Q That same day~ A I would not be positive; I cannot remember dates. 
Q It was not the night before 1 A I could not say whether it was on the night before or on that day. 20 Q And whom did he leave in charge of his place here, the Arion Palm Garden 1 A Nobody, as far as I know. 
Q Who had the key1 A That I don't know. 
Q You didn't have it 1 A Not as far as I know; no. Q Where did he live when he was in Newark1 A At the Hotel Broad. 
Q That was a hotel kept by your brother George, was it 1 A Yes, it was. 
Q And Fred lived down there~ A Yes, sir. 
Q And had been living down there for some time 1 A Yes. 30 

Mr. Bradner. Objected to as not cross examination. 
The Court. The objection will be overruled. 

Q ·well, you spoke of being at the Palm Garden when these goods were taken out about noon~ A Yes. 
Q Do you remember whether you were the first one to get there, or who was 1 A I remember the goods were being taken out when I went in. 
Q Oh, they were being taken out~ A Yes. I was told they were taking my brother's goods and I went over to see if I 40 could not keep them from taking them. 
Q Well, you say George Mausert was there 1 A Yes, sir. Q vV as he taking any part in the removal of the goods 1 A Yes; I think he and Mr. Schuler were superintending the work; they were ordering the goods taken out. 
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Elizabeth Briggs, cross. 

Q How long before that, can you recall now, you brother Fred 
had left Newark 1 A Well, I can't say; I don't know whether 
it was that day or the day before. 

Q Do you know why he left1 A Yes, because he was told 
there was a-the place was going to be raided, and that there 
was an arrest out for him; a warrant out for his arrest. 

Q Well, do you know who told him thaU A ,Vell, I told him. 
Q And after hearing that he left, did he; after hearing that 

from you he left town 1 A Yes, but I was informed by my 
brother that there was a warrant for his arrest. 

Q You were told by George 1 A Yes. 
Q And you told your brother Fred 1 A Yes. 
Q And your brother Fred then left 1 A Well, now, let me 

see; I am afraid I-I didn't tell him 1nysP,lf; he was at my 
house; I sent my daughter and sister to find him; they may have 

20 told him first, but I told him later. 

40 

Q Then he went away1 A ,Vhy, my nephew called with a 
car; that is, Mr. Mausert's son, and took him out of the city. 

Q Do you remember whether that was day or night 1 A No; 
I don't remember. 

Q ·when did you see your brother Fred again 1 A That I 
cannot recall. 

Q Well, was it within a week or- A Yes. 
Q Where did you see him when you did 1 A At my sister's, 

203 West 109th street. 
Q Well, do you think less than a week 1 A Yes, I think it 

was. 
Q Well, how soon after June 24th do you think it was 1 A 

Well, now; I couldn't give you a definite time. ' 
Q Very well. Did you see him more than once 1 A That I 

can't recall. 
Q Did you see him in Newark 1 A No; I sa-,-v him in New 

York City. 
Q You did not see him jn Newark at all after- A No, 

not that I can remember. 
Q After he left that time 1 A No. 
Q To come back a minute to the day June 25th, when you 

were there did you help take out any of these goods 1 A No, I 
did not. 

Q Do you know whether George Mausert took any of them 1 
A No, I do not. 
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Elizabeth Briggs, re-direct. 

Q You don't lmow whether he did or not; you didn't see where 
they went to f A No, I didn't. 

Q (By the Court.) Did you talk with anybody there about 
taking the goods f A I did. 

Q With whom f A Mr. Schuler, and my brother, George 
Mausert. 
By Mr. Reed. 

Q You went to Pittsfield f A About July 1st or 4th. 
Q Do you remember the linen and silver, where that was r A 

I do not. 
Re-direct examination. 

Q You said that you knew that a warrant was out for his 
arrest. Who told you thaU A George Mausert. 

Q What did he tel~ you : A George told me-
M r. Reed. Do I understand this was in Mr. Schuler 's 

presencef 
The C ou,rt. Was Mr. Schuler present f 
The Witness. No. 
Mr. Reed. I object. 
Mr. Bradne1·. Mr. Reed brought out on his cross exam-

ination about ·what George Mausert told Mrs. Briggs. Mrs. 
Briggs testified on cross examination that George Mausert 
had told her that a warrant was out for Fred Mausert 's 
arrest. I believe that opens the door for further direct 

10 

20 

examination on that. 30 
The Court. I think she may give the entire conversation. 
Mr. Reed. vVell, with respect to that point it may be 

competent, if confined to that. 
What did George Mausert say to you about there being a 

warrant out for your brother Fred's arrestf A He told me 
there was a warrant out for his arrest and they were going to 
raid the Arion Palm Garden; that was told us by friends; this 
friend was with him while he was talking to me, Mr. George 
Mausert. This friend came in and he says, '' Come on, Mausert,'' ,to 
he says; "they will know that I told you this. I don't want to 
be seen with you. '' 

Q Why did you send word to Fred, Mrs. Briggs f A Because 
m.~ brother George told me to get him out of town for fear he 
would be arrested. 
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Catherine CadweUJ direct. 

CATHERINE CADWELL, sworn for the plaintiff. 

Direct examination by Mr. Bradner. 

Q Where do you live~ A 203 West 109th street, New York 

City. 

10 
Q Where were you living in June, 1913 A 203 West 109th 

street, New York City. 

20 

Q Were you in Newark on the 25th of June, 1913 A I was • ' 
yes. 

Q Were you present when Mr. Mausert received warning that 

a warrant was out for his arresU A Yes, I was. 
Q What did Mr. Maus:ert do~ A Well, he was frightened, 

and my nephew told him that he would take him away in his 

machine; they wanted him out of the city. 
Q What is the nephew's name~ A Raymond Mausert. 

Q A son of- A George. 
Q Was he taken away in the machine~ A Yes, he was. 

Q Where was he taken to ~ A To my home. 

Q In New York~ A Yes, sir. 
Q How long did Fred Mausert stay there~ A About two 

weeks, as near as I can remember it. 
Q Where did he go from there~ A To Massachusetts; I went 

with him. 
Q And from Massachusetts ~ A To Albany. 
Q Have you been acquainted with your brother 's where-

3 
0 

abouts all the time these past few years~ A I certainly have; 

40 

yes, sir. 
Q Did Mr. George Mausert ever -call on his brother ·while he 

was at your house~ A He did. 
Q Where did he call, do you know~ A I could not tell you 

just when, but during those two weeks that he was there at my 

home. 
Q Do you know what he called about~ A I don't know; no. 

Q Did the Mutual Distributing Company, or anyone acting for 

them, ever inquire of you where Fred Mausert was at any time1 

A Never. 
Q Has your brother, George Mausert, always kno,rn where 

you were~ A That I could not say. 
Q How long have you lived in New York at that address1 A 

Nine years. 
Q And he knew that address~ A Yes, he did. 
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Catherine Cadwell,, cross. 

Q Were you at the Arion Hall Palm Garden when the goods were being moved 1 A No, I was not. 
Q Do you know what time of the day Mr. Fred Mausert went to New York 1 A That I could not tell you; no. 

Cross examination by Mr. Reed. 
Q Do you remember what day that was, Mrs. Cadwell, that he went 1 A Yes, the 25th day of June, 1913. 
Q Did you see Mr. George Mausert and his friend when they came to inform Mr. Fred Mausert of the fact- A No, I did not. Q Where were you at that time; were you in Newark 1 A Yes; I was at my sister's home, Mrs. Briggs. 
Q You didn't see Mr. George Mausert come there then and speak to his sister 1 A No, I did not. 
Q Well, I understood her to say that a sister of her's went and hunted up Fred Mausert 1 A Yes, I did, but I didn't see my brother George. 
Q You saw your brother Fred 1 A Yes. 
Q And you told him of this- A Yes, we did. 
Q You think that was in the morning of June 25th 1 A I could not tell you just when; I am not positive. 
Q When did you next see your brother Fred 1 A That same evenmg. 
Q At your home in New Yorld A Yes, in New York. Q He had gone away hurriedly1 A Yes. 
Q As soon as he was informed of the fact that it was said that there was a warrant out for his arrest 1 A Yes. Q And he went secretly, I suppose 1 A Yes. 
Q He stayed at your house for two weeks 1 A About two weeks. 
Q Did he leave there at any time, or was he there constantly1 A He ·was there constantly. 
Q Did he go out 1 A That I could not say. 
Q You don't think he went out at alH A That I could not say, whether he went out. 
Q You don't know whether he went out at all, or noU A No, I don't. 
Q Well, you were there during the daytime, of course 1 A Yes. 
Q Was he there the greater part of the time 1 A Yes. 
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Anthony W. Schuler, direct. 

Q He was there during the daytime as well as at night f A 
Yes. 

Q As far as you know, he did not go out at alH A As far 
as I know; I could not say. 

Q You spoke of his going to Massachusetts with you 1 A Yes. 
10 Q That was at the end of two weeks. Did he stay there in 

Massachusetts any length of time 1 A Yes, he stayed there the 
rest of the summer. 

Q What was he doing ther,e1 A Just visiting around with 
his brother. 

Q Visiting his brother where 1 A His brother then lived at 
North Adams, Massachusetts, and also he visited his father m 
Albany. 
Re-direct examination. 

Q You say your brother went away in an automobile1 A Yes, 20 he did. 
Q What kind of an automobile, open or closed cad A That 

I could not say. 
Q ,1/hose automobile was it 1 A I think my brother George's. 

ANTHONY W. SCHULER, sworn for the plaintiff. 
Direct examination by Mr. Bradner. 

Q What ·is your connection with the Mutual Distributing Com-
panyf A President and general manag,er. 

30 Q vVhat position did you hold in 19131 A The same, presi-
dent and general manager. 

Q How long have you held that position 1 A Since its organi" 
zation, about since 1906. 

Q Is Mr. Fred Mausert a stockholder in your company1 A I 
believe he was a stockholder, yes. 

Q And is Mr. George Mausert connected with your company~ 
A He was at one time. 

Q What was his connection with it in June, 19131 A He 
wa.s a stockholder, and also treasurer, up to June 18th, I think, 

40 1913, either the 13th or 18th, I am not sure now; some time 
the forepart of June, anyway. 

Q Mr. Schuler, are these slips which have been offered in 
evidence receipted by your man 1 A That looks like his signa-
ture, yes. 
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Frederick W. Mai1,sert, direct. 

Q What was his name, do you know 1 A Henry Klep. 
Q They are receipted for at Arlington 1 A Yes. 

Not cross examined. 

FREDERICK W. MAUSERT, sworn for the plaintiff. 
D:rect examina,tion by Mr. Bradner. 

Q Where do you live 1 A Glens Falls, New York. 
Q Where did you live in June, 19131 A Newark, New Jersey. 
Q Were you carrying on business here then 1 A Yes, sir. 
Q Whereabouts 1 A Arion Palm Garden, Washington street. 
Q What kind of business was that 1 A Well, as near as I 

can describe it, the same kind of place that was being run by 
Kreuger's Auditorium, as near as I can describe it. 

Q What was that, a restaurant1 A A restaurant attached. 
Q How many f:lcors did you have 1 A Two large floors. 

By the Court. 

Q That does not mean much to one who has not been at 
Kreuger's Auditorium, Mr. Mausert. I am obliged to confess 
my ignorance; I don't know what Kreuger 's Auditorium is, 
or its extent 1 A Why, I had a restaurant. I also rented it 
for balls and parties and banquets, that is about all. 

Q In connection with it you had a liquor license 1 A Yes, sir. 

1.0 

Q Sold liquod A Yes, sir. -3_0 
Q And had dances there at night1 A There was times we 

had dances, yes, sir; not every night. 
By Mr. Bradner. 

Q Did you have an open bar there 1 A No, sir, I did not. 
Q Mr. Mausert, when did you first receive warning that a 

warrant was out for your arrest 1 A Quite early in the morn-
ing; about six o'clock. 

Q Of what day1 A June 24th, 1913. 
Q Where did you receive this warning 1 A In my room at \lU 

the Hotel Broad. 
Q Who gave it to you 1 A That, I could not mention the 

name of the man, but some man came to my room and told me 
to get out of town, the prosecutor was going to get me. 
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Frederick W. M(1!Usert, direct. 

By the Court. 
Q You mean that you do not know the name of that man ? 

A Why, I did at the time, but I can't recall his name now. 

By Mr. Bradner. 

10 Q What did you do? A I stayed in the room; I said if 
the prosecutor wanted me he could get me, I had done nothing 
that I should leave town. 

Q What influenced you to go to New York? A Beg pardon? 
Q What made you go to New York? A My sisters, just 

about noon time, both sisters influenced me to go right to New 
York. My brother George was there ; he told me to get out of 
town as quick as I could, that the prosecutor was going to get 
me; and they cried and went on so I went just for th~ir sake. 

Q Where did you go then? A My sister's home in New 

20 York City. 
Q How long did you stay there? A About two weeks. 

ao 

40 

Q What happened to your business at the Arion Hall Palm 
Garden? 

Mr. Reed. Well, if he knows, he was absent from Newark. 
The Court. The question is, Do you know what became 

of your business? 

A I did; I knew after I was there a day in New York City. 
I found out. 

Q Did you leave anyone in charge of your place? A I did. 
Q Who did you leave in charge 1 A Mr. Mockler. 
Q Who was Mr. Mockler? A Why, he was the man that 

looked after my business. 
Q General manager of the business? A Yes, sir, he was, 

to a certain extent. 
Q Did you communicate with Mr. Mockler at all while you 

were in New York? A I did on the evening of the 25th, 1913. 
Q About what time did you communicate with him? A I 

should judge between five and six. 
Q What was the purpose of that communication? 

Mr. Reed. Objected to. I think this communication with 
this employee would not be competent evidence, and, conse-
quently, the purpose of it is immaterial. I object to the 
question. 

The Court. The objection will be sustained. 
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Frederick W. M ausert, direct. 

Q How did you communicate with Mr. Mockler 1 A By tele-
phone. 

Q When did you first learn that the goods were being taken 
out of the Arion Hall Palm Garden, or had been taken out 1 
A Between five and six o'clock on June 25th. 

Q Mr. Mausert, do you know the goods and chattels which 
you had in the Arion Hall Palm Garden on June 25th 1 A Do 
1 know the goods, or the price of the goods, which 1 

Q The goods themselves 1 A Yes, sir. 
Q Did you make any list of those goods 1 A I did. 
Q When did you make this list 1 A On the evening of the 

25th, after I found out my goods were being taken away. 
Q Mr. Mausert, have you your books of account, etc., of the 

books which you used in your business 1 A They were taken 
away with all my goods; I had nothing left. 

Q Would you know, then, from whom you bought these various 
goods and chattels 1 A Why, I could mention some of the 
people ; I don't know, I suppose I could mention all. 

Q Are you familiar with the prices which you paid for the 
various goods 1 A At that time, 1913, I was. 

Q Did you make a memo-randum of the, prices 1 A I did. 
Q Which you paid 1 A I did. 
Q Was the memorandum you made a memorandum of the 

goods 1 A Yes, sir. 
Q Where is that memorandum, Mr. Mausert1 A I left it 

with you at the last trial we had. 
Q Is this the memorandum, Mr. Mausert (showing witness 

paper) 1 A Yes, sir. 
Q I will ask you, Mr. Mausert, using that memorandum to 

refresh your recollection, what goods you had in the Arion Hall 
Palm Garden on June 25th, 1913, and also what prices you paid 
for these goods. A To read from this list 1 

Mr. Reed. Well, if your Honor please, may I cross ex-
amine the witness on this memorandum 1 

The Coiirt. Oh, of course, yes. 

By Mr. Reed. 

Q Mr. Mausert, you said that you made this memorandum 
which you have in your hand now on the night of June ·25th 1 
A I did not make this, no, sir. 
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Frederick W. Mausert, direct. 

Q When was this rnernorandurn which you no-w have, made 1 
A That was rnade one year after, about one year after. 

Q And by whorn 1 A By a party in Glens Falls, New York. 
Q I think you said the last tirne that this rnernorandum 

was copied from memorandum that you made at that time 1 
1'1 A Yes, sir, it was copied from that memorandum. 

Q Now, you fixed the time you made the original memo-
randum as the night of June 25th 1 A Vl ell, I think, now I 
recall it, after talking with my sister at the time, this was made 
on the 25th. 

Q On the former trial you said about a week afted A I 
did not quite know just when I did make it; it was within 
a week's time, I think I remember saying at the last trial. 

Q At what tme had you bought these goods 1 A These were 
bought in 1910; some time in 1910. 

20 The Court. This is not a general cross examination, Mr. 
Reed; it is only to determine whether or not he can use 
this memorandum. 

Mr. Reed. My objection to the memorandum will be based 
on the question now asked. 

Q And what you put on the memorandum in 1913 was your 
recollection, your then recollection, of what you paid for the 
goods 1 A Yes, sir. 

Q You have no present recollection of what you paid for the 

30 
goods in 1910 aside from that memorandum 1 

Mr. Bradner. He did not testify he bought the goods 
in 1910. 

The Witness. Not all the goods were bought in 1910. 

Q Some of them~ A Some of them, yes, sir. 
Q And some of these goods you have on that list 1 A Some 

of the goods, yes, sir; and some were bought along in 1911, 1912, 
and also in 1913. 

Q Well, what part of them were bought in 19131 A I will 

40 have to look over this list to come to my mind . . 

Mr. Reed. I object to the use of this list because it was 
made up after the controversy arose, and it was made up 
then from a memorandum of what had happened three 
years before, in some instances, and I think it is not such 
a paper as is competent for this witness to use. 
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Frederick W. Mausert, dirnct. 

The Court. The objection is overruled. 
An exception to this ruling is noted by the def end ant as 

ground of appeal. 

RECESS. 

By Mr. Bradner. 
Q Mr. Mausert, using that memorandum which you have to 

l"fresh your memory, will you tell what goods you had in the 
Arion Hall Palm Garden on June 25th, 1913, and the prices ,1 hich you paid for those goods 1 

The Court. And about when you purchased them, if 
you can. 

Mr. Reed. I object to the question because it calls for 
the prices paid for the goods some three years before the 
time the goods were alleged to be taken. 

The Court. That would not be the measure of their value 
at that time; it would be an element of their value; the 
use to which they had been put would go with the cost 
price, and the length of time they had been used would 
have to be taken in connection with the price which had. 
been paid. That is the reason I have ins;sted that in stating 
the cost price he ought to state when he purchased them, 
and he should state the use they had had. I will overrule 
the objection. 

An exception to this ruling is noted by the defendants a::, 
ground of appeal. 

Q All right, Mr. Mausert. A Case goods. 
Q ·what do you mean by case goods 1 A ·wines and liquors, 

and so forth. 
The Coiirt. Well, now, in this statement here, the schedule 

of goods and chattels, does not that follow his memorandum 1 
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Mr. Bradner. That follows his memorandum exactly., e.x- 40 
cept as to the prices and values. 

The Court. Then I need not follow this any further, as 
they appear in the schedule. 

A (Continued.) 360 creamers. 
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Frederick W. Mausert) direct. 

Mr. Reed. It does not appear that the defendant received 
at any time any creamers, and I object to the price of those 
being shown on the present state of the proof. 

The Court. I have understood from the witness that what 
he is now about to testify to are the goods which were in 
that place. The testimony is that everything was cleaned 
out. If that is not so, . you had better be sure about that. 

Mr. Bradner. The testimony is that everything has been 
taken out. 

~he Court. It ought to appear very clearly that these 
goods about which Mr. Mausert is going to testify were 
positively in there when he left the day before. 

Mr. Reed. In addition to that, it appears that the wit-
nesses who testified to where the goods went did not know 
what goods, if any, went to the Hotel Broad to Mr. George 
E. Mausert, the brother of this witness, and, consequently, 
unless the goods which he now is to testify to are traced 
to the defendant, the price or cost of them is not material 
or relevant. 

The Court. The one point had better be cleared up that 
the Court has suggested. The objection to this question 
will be sustained. I am not sure that he has gone as far as 
to state what the Court has suggested. 

Q Is this memorandum a memorandum of the goods which 
3 o were in the Arion Hall Palm Garden when you left there? 

40 

A Yes, sir. 

Mr. Reed. Of course, that is leading. 
The Court. Yes, it is leading. 

Q How do you know that 1 A We always kept that many 
on hand. When one was broken we replaced it by getting new 
ones. It was my instructions-

The Court. Not your instructions. What you know 
about it. 

The Witness. My instructions to my man, my overseer ; 
anything that was broken, always to get another the next 
day, to keep in stock. 

Q How do you know he did that 1 A It was my instructions 
to my head man, and I have done it myself. 
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Q How often did you check your stock up 1 A Every night 
if anything was broken, because in holding banquets you have 
got to have so many on hand; if you did not you would be short, 
one thing we were very careful about; also glasses, silverware 
and everything. 

By the Court. 

Q How long before this time had you personally checked up 1 
A Why, from night to night. 

Q You, personally? A If I did not, my head man did. 
Q That does not cover it. How soon before the 25th day 

of J une had you personally checked up? A Just a few nights 
before that, I could not say whether it was three nights or four. 

Q Do you mean within a week, or a month? A It was less 
time than that; I should judge probably three or four days. 

The Court. All right, you may proceed. 
An exception to this ruling is noted by defendant as 

ground of appeal. 

By Mr. Bradner. 

Q All right, Mr. Mausert. A 360 creamers. Do you want 
me to give the price of them? _ 

Q Yes, and when you bought them, to the best of your knowl-
edge ? A In 1911, I believe; I could not vouch for that. 

10 

20 

By the Court. 30 

Q Anything further with reference to the 360 creamers 1 
A Why, just simply that I bought them, I should judge, in 1911. 
By Mr. Bradner. 

Q The price? A Five cents apiece. 
Q That makes how much? A $18. 
Q All right, next item. A 90 vinegar cruets, at 15 cents, 

$13.50. 
Q When did you purchase them 1 A About the same time, 

1911. Removable electric sign in front of the building, $210. 
Q When was that put up? A Why, that gave the name of 

the building, the Arion Palm Garden. 
Q When did you buy it1 A That was bought in 1910. One 

oak revolving chair, $15. Oak writing desk. 

40 



Frederick W. M ausert, direct. 

Q When did you get the chair 1 Tell when you got each one. 
A 1910, along about that time. An oak writing desk, about 
1910, $55. Safe, $60 1910. A large gas range $45. As near 
as I can remember I think it was bought in 1911. Three large 
mirrors $35, bought in 1911. 210 folding chairs, at $1.25 each, 

10 amounted to $262.50. Oak and glass removable partition. 

By the Court. 

Q When did you get those chairs 1 Don't forget to ten us 
each item, when you purchased these articles. A About 1911. 
A removable glass partition with swinging doors, made of oak, 
$332, about 1910 that was bought. Latticework with electric 
wiring, with 600 incandescent lights, $480; that was about 1911. 
Complete window curtains for two floors for all windows, $180 ; 
got in 1910. One stage plush curtain with fixtures, $52; about 

20 1910, I believe, I got that. 360 water glasses, $18; I don't knrw 
what to say about that, in regard to when I got that; I opened 
the place about 1911; the glasses we kept replacing when the: 
were broken. 

Q That was purchased during the entire timef A Yes. 
Q Between 1910 and 191H A Yes. 500 whiskey glasse 0 

at 5 cents apiece, $25; the same thing of the glassware. 75 
cocktail classes, at J5 cents ap·ece, $11.25. 90 large pb.t ~rn, 
at 10 cents apiece, $9. 90 small platters, at 10 cents each, $9. 
90 medium platters at 10 cents apiece, $9. 75-

3 o Q When were they bought1 A Along about the same time. 
Q What do you mean by that. A Between 1910 and 1913. 

75 champagne glasses, at 25 cents apiece, $18.75. 540 goblets, 
at 10 cents apiece, $54. 450 beer glasses, at 10 cents apiece, $45. 
300 wine glasses, at 15 cents apiece, $45. 75 cordi) l 
glasses, at 15 cents apiece, $11.25. 45 trays, at 61 
cents apiece, $29.25. 450 waiter towels, at 10 cents apiece, $45. 
50 dish towels, at 10 cents apiece, $5. 20 roller towels, at 25 
cents apiece, $10. 24 bottles of Mumm's Extra Dry, $2.50 : 

40 
bottle, $60. 360 tablecloths, linen, 5 by 5, 35 cents apiece, $126.05; 
got in 1911. 450 napkins, at 10 cents apiece, $45. 14 large 
revolving electric fans $22.50 each. I haven't got the full amo unt 
down here. 950 wardrobe boxes-

Q When did you get the fans 1 A The fans were got in 1910. 
950 wardrobe boxes, at 20 cents apiece, amount to-I haven 't 
got the full amount here. Eight gas and electric chandeliers. 
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Q ,~rhen did you buy thoRe wardrobe boxes 1 A Those I 
had made. 

Q ,Vhen? A About 1910. 
Q ·what were they for "? A For hats and coats; to put hats 

and coats in. $9.50 for the electric chandelier~. They were 
installed in 1910, about; $76. 12 small electric chandeliers, 
$4.10, $49.20. A new oak staircase, removable, $105. That was 
made· in 1910. A removable stage, $185. That was put in 
about 1911, along about that time. Artificial fire-proof vinework, 
with palms, $310. That was installed in 1911. 75 oyster forks, 
at 15 cents each, $11.25. 360 knives, at 20 cents eaeh, $72. 
360 forks, at 20 cents each, $72. 720 spoons, at 15 cents each, 
$108. 360 spoons at 20 cents each, $72. 90 pepper shakers, at 
15 cents each, $13.50. 90 salt shakers, at 15 cents each, $13.50. 
90 toothpick holders, at 10 cents eaeh, $9. 90 mustard cups, 
at 15 cents each, $13.50. 360 dinner platters, at 10 cents each, 
$36. 360 cups and saucers, at 10 cents each, $36. 360 pie 
plates, at fi cPnts P.ach, $18. 360 br0ad and butter plates, at 
5 cents each, $18. 360 butter platters, at 5 cents each, $18. 
23 finger bowls, at 25 cents each, $6.25. 360 soup plates. at 10 
cents each, $36. 90 table pads, four feet square, 50 cents each, 
$45. 360 sauce dishes, at 5 cents, $18. 90 sugar bowls, at 10 
cents each, $9. Case and bulk goods kept in stock, $300 worth. 
Rix door checks, removable, $5 each, $30. 

Q When were they purchased 1 A In 1910. Removable 
Btair pads and rods, $13.50. 12 o:1k dining·-room chairs, $1.75 
t1ach, $21. 

Q When were they purchased? A They were purchased at 
Schmidt Brothers, as near as I can remember. 

Q ,Vhen 1 A In about 1911. Removable piano platform, 
$15. Mr. Bradner, there is some of this has been torn here; it 
is very hard to make it out. 

The Coiwt. Clothing and shoes; it is here. 
The Witness. Yes, that is right; clothing and shoes, $150. 

I kept my wardro ber. 
The Court. Liquor license. 

A Liquor license, $450. Shares of stock, Mutual Distribut-
ing Company, $100. 360 cane-bottom chairs, $2.50 each; I 
haven't got the full amount here, that is torn out. 

The Court. $900. 
The Witness. Those were bought at Schmidt Company. 

10 
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By the Court. 
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Q When f A 1910. 90 quartered oak tables, $17 .50 each. 
The full amount is torn out here. 235 folding chairs, in sec-
tions, at $1.45 each. 160 tungsten lights, at 35 cents each, 
amounts to $56. 

By the Court. 
Q Had they been used f A Yes, they had been used. 
·Q How long f A We would replace them just as soon 

as one would burn out; we had to do that. 205 two-watt tungs-
ten lamps, at 15 cents each, $31.75. 

Q Had they been used, . toot A Yes, sir. Electric sign 
flasher, $37.50. Eight 500-watt tungsten lamps, at $4 each, $32. 
300 tablespoons, 20 cents each, $60. 100 ballroom tickets, 100 
rolls, at 25 cents each, $25. Two new auto tires, $37.50. Six 

20 new auto tubes, at $4.25 each. One vulcanizing outfit, $45. One 
box cabinet maker's tools, $56. 15 special flower boxes an<l 
palms, $3.50 each, $53.50. 11 special tubs, with palms, $6.20, 
$68.20. I believe that is all. 

By Mr. Bradner. 

Q Are there any other things that you recall as being there 
at that time f A No, I don't remember just now. 

Q Have you added up the values f 

The Court. I might say there are two items on the 
:.rn schedule which he has not mentioned. 

4U 

The Witness. Probably I might have skipped 1hat. 
The Court. You can see if they are on the schedule; 

second page, according to this, the ninth item from the 
bottom is 360 individual dishes, that you did not read. 

The Witness. Yes, I didn't mention that. I overlooked 
that. 

By the Court. 

Q Have you thaU A Yes, sir. 
Q What about it 1 A Five cents each, amounts to $18. 
Q Another item is the restaurant kitchen utensils on the 

third page, just above the 160 tungsten lamps. A Yes, I have 
that. Some part of it is torn off. Restaurant kitchen utensils, 
$150. 
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Q When did you get that~ A That was got in 1910 and 
1911. Did I mention anything about folding chairs~ 

The Court. You have mentioned everything on this 
schedule now. 

By Mr. Bradner. 
Q Have you added up the values 1 

here, but you tore it off. 
A I did; I had it on 

Mr. Bradner. I have added it up, and I added it at the 
last trial also; it comes to $7,556.42. 

Q Mr. Mausert, what happened to your business aftr.r the 
goods were taken out 1 

10 

Mr. Reed. Does he know1 It appears that he went 
away from here and did not -come back. I think the first 
question upon all these matters which involve the business 20 
here in Newark should be whether or not he knows from 
his own personal knowledge. 

Q Mr. Mausert, do you know what was done in the nature 
of business at the Arion Palm Garden after you went away1 
A Simply taken the stuff out, the goods out. 

Mr. Reed. The question is, Do you know1 
The Witness. What became of the goods1 

Q No ; do you know what business was carried on there 1 
A Why, no, I don't. SQ 

Q Was your business carried on there 1 A Yes, sir, my 
business was carried on there then. 

Q After the goods were taken out 1 A Oh, no. 
Q Was your business ever carried on there after June 25th, 

19131 A No, sir. 

Mr. Reed. Objected to. The question should be, Did he 
ever carry on business f 

Q Did you ever carry on business there~ A The same 
place of business~ ~O 

Q Yes. A No, I did not, not after the 25th. 
Q Why didn't you carry on business there after that f 

Mr. Reed. I object to that. I think his reasons for it 
are not material. 
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The Cou,rt. It seems the reason is so apparent it is al-
most unnecessary to ask such a question. He hadn't any-
thing to carry on business there -with, did he? The objection 
will be sustained. 

Q Do you know what the profits were from your business 1 

1 o A They varied. 
Q Do you know what they were at that time1 A About 

that time I did, yes. 
Q What were the profits about that time 1 

Mr. Reed. I object to that as immaterial, and I do not 
think that can be charged to the defendant. 

The Court. The objection is overruled. 
An exception to this ruling is noted by the defendant 

as ground of appeal. 

2 o A From $150 to $300 a week. 

30 

Q Mr. Mausert, when you went to New J ork, where did 
you go 1 A My sisters' home. 

Q How long did you stay there 1 A About two weeks. 
Q Did anyone call on you while you were there 1 A Ray-

mond Mausert. 

By the Court. 

Q Is that your brothed A My brother's boy. 

By Mr. Bradner. 

Q When did he call on you 1 A June 25th, I should judge 
along in the afternoon about three o'clock. 

Q What did he want you to do f 

Mr. Reed. Objected to. 

Q What did he call on you for 1 

Mr. Reed. Objected to. 
The Court. Objection sustained. 

Q After you left New York City, where did you go 1 A North 
-!O Adams. 

Q And how long did you stay in North Adams 1 A A few 
weeks. 

·Q Who did you stay with t A My folks, father and 
mother. 
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Q From there where did you go? A I believe I went to 
Albany, and then from there to Glens Falls. 

Q Did you ever hear from the Mutual Distributing Com-
pany? A No, not to my knowledge. 

Q Did you ever ask the Mutual Distributing Company for 
your goods? A Yes, sir. 

Q When did you do thaU A I sent Mr. Bird to call on 
:Mr. Schuler; also a man by the name of Henry Deyer. 

Q When did you send Mr. Deyer? A I believe it was 
about four weeks after I left New York City; four weeks after 
the 25th. 

Q What did you expect Mr. Deyer to do? 

Mr. Reed. I object to that. 
The Court. The objection will be sustained, unless you 

say you propose to prove by Mr. Deyer that he delivered 
the message; then, of course, it may be given. 

Q Is Mr. Deyer in court 1 A I don't believe so. 

Mr. Bradner. I don't believe we will have him on the 
stand then. 

The Court. Then you may recall Mr. Mausert when that 
1s shown. 

Cross examination by Mr. Reed. 

10 

20 

Q Let me see this memorandum of yours. (Memorandum 
handed to counsel.) Mr. Mausert, you have listed among the 80 
articles which were, you say, upon the premises, Palm Garden, 
at the time you left, 450 waiter towels. Will you tell us when 
those were purchased 1 A From time to time. 

Q Do you remember any time when any were purchased 1 
A Always kept so many in stock, just as soon as any was 
gone we replaced it. 

Q So you cannot tell us when the last were bought. A No, 
sir. 

Q And the roller towels 1 A The same. 
Q And the dish towels 1 A Yes, sir. 40 
Q You have no recollection of any purchase of any one of 

those particular articles, have you? A Well, at different times, 
when we bought them. 

Q Can you tell me any occasion on which you purchased 
any particular articles on your list? A Any particular time 7 



Frederick W. M(1JUsert, cross. 

Q Yes. A No, I could not tell you any particular time. 
Q And aside from this list of yours, have you any recollec-

tion of what you paid for anything~ A Yes, sir, as near as I 
can remember. 

Q What can you tell me that you had bought that you paid 
10 

for without consulting that list~ A I paid for anything that was-
Q Tell me any one. A Towels, glassware. 

20 

Q What did you pay for the towels~ A I could not tell 
you that offhand now; I would have to have the slip. 

Q That is what I say, independently you could not- A No; 
now I could not; at that tjme I could; that is three years ago. 

Q That is more than five years ago. A After leaving the 
place. I did remember what the purchases were at that time. 

Q I say independent of the list you do not remember any-
thing now~ A I could not say right now, no. It is five years 
since I have been away from there now. 

Q Will you tell me when you purchased the artificial vine-
work and palms~ A I think in 1911, if I remember right. 

Q You stated- A I think along about 1911. 
Q Did you have that built, or buy it complete~ A Had 

it built. 
Q The value you give us-is that the cost of building it, 

or- A What are you speaking of~ 
Q I am speaking of the stage~ A Yes, I had that built. 
Q That is what you paid~ A $105, that is what it cost. 
Q $105 A I think it was $105, if I remember right; I am 

30 not sure. 
Q Well, when did you have the new oak staircase made 1 

A That was made in 1911, if I remember right. 
Q You had that made~ A Yes, sir; had it made. 
Q You conducted a business there of renting out your hall 

and cafe and restaurant~ A Yes, sir. 
Q Did you say it was largely attended~ Did you have a 

large business~ A Yes, sir ; I done a nice business. 
Q All the time~ A All the time. 
Q You had good business all the time~ You had frequent 

40 calls, frequent customers~ A Now and then you would have 
a poor day, same as in every business. 

Q You generally had good business~ A Fair business. 
Q And these tables, chairs, crockery, and so forth, I suppose 

were used every day~ A Used every day. 
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Frederick W. M Cl/Usert, cross. 

Q From the time you started in in 1910, the time you got 
them, until the time you left 1 A Everything was not got m 
1910. I didn't start the restaurant until later on. 

Q When did you start the restaurant? A Some time m 
1910 and 1911. 

Q From the time you got them they were used continuousiy 1 
A I used them right along, yes, sir. 

B y the Court. 

Q What would you say was the average of people who used 
them a day; would it be one hundred or two hundred people 
in your place every day? A Why, yes, more than that, I should 
say. 

Q How much would you say on an average ? A Average, that 
may be four hundred a day. 

Q Every day ? A Sometimes I had big affairs in there; 
we would have two thousand people at night, and then again 
have a small affair, probably be two hundred people; just ac-
cording to who you would rent your place to. 

By_ Mr. Reed. 

Q I show you a paper, Mr. Mausert, and ask you if that is 
your signature ? 

Mr. Brad!ner. I objed to it. 
The Co1J,rt. What is the objection? 
Mr. Bradner. I do not think it is a proper cross exami-

nation, and he is trying to put in part of his case now. . 
The Court. You can always identify a signature on 

cross examination. 
Mr. Bradn,er. I anticipated my move a little. 
The Court. All right. 

A Yes, sir. 
Q That is your signature? A Yes, sir. 
Q And her,e again, on the same paper, a little down, is that 

your signature ? A Yes, sir. 
Said paper marked D. 2 for identification. 

Q Now, I call your attention to what preceds your signa-
ture there, some changes made in it on the margin ; do you 
recall being present when those changes were made? A I 
don 't remember. 

10 
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Frederick W. Ma,usert, cross. 

Q Do you know who was Charles H. Kappes1 A Yes. 
Q Who was he1 A Mr. Schuler's lawyer, I believe, at the 

time. 
Q I am asking you what you know about it 1 How did you 

come to go to him 1 A Why, Mr. Schuler sent Raymond Mau-
lo sert to see me. 

20 

30 

40 

Q Excuse me, that is not an answer to my question. Did 
you g•o to see Mr. Kappes~ A No; I was taken there. 

Mr. Br,adner. I object. I do not see how this is proper 
cross examination; there has been nothing said about going 
anywhere to see Mr. Kappes, or anybody else, in the direct 
examination, and nothing about any papers. 

The Court. I understood him to say that with the ex-
ception of Raymond Mausert, his brother's son, who called 
on him on the 25th, he had not seen anybody i? connection 
with this matter. and then he says that never, to his 
knowledge, did he hear from the Mutual Distributing Com-
pany. I rather imagine, from what I heard of the open-
ing, that this may have to do with that situation. 

Mr. Reed. This was a paper he executed at that time, 
and it contained a certain schedule of goods. I will show 
your Honor. (Paper shown to Court.) 

The Court. Suppose you ask another question; there 1s 
no question now. 

Q After you left Newark did you see Mr. Schuler, after 
you left Newark on June 25th1 A No, sir. 

Q You never saw him until 1916, did you~ A I don't 
remember if it was 1916 or not. 

Q When do you first recall seeing him after June 25th, 
19131 A I could not say; it was 1915 or 1916. 

Q It was in 1915 or 1916 you saw him 1 A It may have been. 
Q In the meantime, I think you said you had sent Mr. 

George Bird to see him 1 A Yes, sir. 
Q Who was Mr. George Bird~ A A partner of mine. 
Q You were then in business in Glens Falls~ A Yes, sir. 

By the Court. 
Q I thought you said you sent Mr. Bird about four weeks 

after you left New York. A Mr. Deyer. 
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By Mr. Reed. 
Q Where is Mr. Deyer now, do you lrnow1 A Why, he is 

in the city here some place; I think he is on the police force 
now. 

Q Where did you see him 1 A I think I had written to 
him, although I am not sure, to call on Mr. Schuler. 10 

Q You think you wrote to him 1 A I am quite sure I 
wrote to him or talked to him over the phone, I don't remember. 

Q I show you a letter dated April 27, 1914; is that your 
signature 1 A Yes, sir. 

Q That is the letter you sent with Mr. Bird at the time yo~ 
referred to 1 A Yes, sir. · 

Same marked D. 3 for identification. 
Q I show you another letter signed G. ,Villiam Mausert; 

is that your signature 1 A Yes, sir. 
Q And did you send that with Mr. Bird to the Mutual 

Distributing Company1 A Yes, sir. 
Q Do you remember the date of that~ A No, I don't. 
Q ,Vas it before or after this letter of April 27th 1 A I 

don't remember. 
Q You don't remember thaU A I don't remember. 
Q Do you remember sending these letters 1 A Yes, sir. 

Said letter marked D. 4 for identification. 
Q Was the spotlight spoken of one of the articles you claim 

was taken from your premises 1 A I don't quite understand. 
Q This refers to a spotlight; was that part of the goods 

you claim were taken from your premises 1 A Yes, sir. 
Q Well, did you want to get the spotlight 1 A I did. 
Q So you sent Mr. Bird down for iU A Yes, sir. 
Q And with this letter, Exhibit D. 4, for identification, did 

you 1 A What is about this, now 1 
Q I say you wanted the spotlight ·and sent Mr. Bird down 

with that letter to Mr. Schuler 1 A Yes, sir. 
Q Had you communicated with Mr. S-chuler either on the 

phone or by letter between June 25th, 1913, and the time you 
sent this letter 1 A Had I received one from Mr. Schuler 1 

Q I say, had you communicated with him 1 A I did, a 
number of times. 

Q By letter, or how1 A By letter, I believe. 

20 
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Q Have you copies of any letters that you sent him~ A No, 
sir. 

Q Didn't you keep copies of letters1 A No, sir, I did not. 
Q Did you say that you sent other letters than this 1 A I 

believe I did, a number of times. 
10 Q Well, you believe you did; do you know 1 A Well, I 

did, yes. 
Q When 1 A While I was in Glens Falls. I never re0eived 

any reply from Mr. Schuler. 
Q You never received any reply at all 1 A No, sir. 
Q Were they before or after this letter~ A Well, I don't 

know. When was that letter dated 1 
Q The letter has no date. A -vv ell, then I don't remember. 
Q You don't remember when this was sent 1 A No, I don't. 
Q So you can't tell whether it was before or aftenvard 1 

20 A No. 
Q Do you remember when you got the spotlight~ A I 

could not tell the date when I did get it. 

30 

4U 

Q Was it about the time that you sent this letter~ 
Mr. Bradner. Objected to as not proper cross exami-

nation. 
The Court. I am inclined to permit it; he is a party, 

and more latitude is allowed in the -cross examination of 
a party than a mere witness. 

Q ( Question read.) A I don't remember that. 
Q Well, you wanted to get this spotlight, did you~ A Yes, 

sir. 
Q You sent your partner down for it, did you~ A Yes, sir. 
Q And he reported to you that Mr. Schuler would not let 

you have it unless you paid $10 for it, didn't he 1 A Yes, sir. 
Q And you sent him down the $10, didn't you 1 

Mr. Bradner. Objected to. 
The Court. Objection overruled. 
Exception to plaintiff. 

A No, sir, I did not. 
Q Didn't you pay for iU A He paid for it. 
Q Who1 A Mr. Bird. 
Q Mr. Bird paid for it~ A I suppose he did; I didn't pay 

for it. 
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Frederick W. Marusert, cross. 

Q Well, you wrote this letter, Exhibit D. 3, for identification, 
I think you said 1 A Mr. Bird, if I am right-

Q I say you wrote that, didn't you 1 A Yes, sir, I did. 
Q Well, now, in 1916, in January you went down to the 

office of the Mutual Distributing Company in Newark, didn't 
you 1 A Well, if that is the date of that check, it must have 
been. 

Q January 4th, 19161 A Yes, sir. 
Q ( Check shown to witness.) A Well, I could not say 

the date. 
Q Well, can you say whether it was about that date 1 A Well, 

it might have been. 
Q Might have been about that date 1 And you saw Mr. 

Schuler, did you 1 A Yes, sir. 
Q And you talked to •him about these goods, didn't you 1 

A Yes, sir. 
Q And he showed you what had been done with them 0? 

A No, sir. 
Q Didn't he show you the books 1 A No, sir. 
Q Are you sure of that 1 A Quite sure of that. 
Q You are quite sure1 A Yes, sir. 
Q After talking to you about your goods, he gave you this 

check, didn't he 1 A That check was given to me, yes, sir. 
Q Well, by whom was it given to you 1 A Mr. Schuler. 
Q Who1 A I think Mr. Schuler gave me the check, if I 

remember right. 
Q And you endorsed iU A Yes, sir. 
Q Thaf is your signature on the back of iU A Yes, su. 

Said check marked D. 5 for identification. 

Q This was the balance that remained over and above the 
account of the Mutual Distributing Company, and expenses 1 
A Not that I know of, no, sir. 

Mr. Bradner. I object to this line of testimony; it does 
not seem to be proper cross examination. 

The Court. The objection will be overruled. 
Exception to plaintiff. 

Q Well, why was it given to you 1 A Why, I had shar,es 
in the Mutual Distributing Company; it was given to me in that 
way. 

10 

20 
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Frederick W. Mausert, cross. -· 

Q What is that 1 A The share I owned in the Mutual Dis-
tributing Company. 

Q The share that you owned 1 A Yes, sir; dividend on the 
share I owned; that is the way it was explained to me. 

Q Who explained it to you that wayf A Mr. Schuler, as 
1 o near as I can understand. 

Q Do you say he told you that 1 A He gave me that check, 
and it was understood it was my share of the dividend. 

Q Who said that to you 1 A Mr. Schuler. 
Q Where were you when he said that to you 1 A Right in 

the office. 
Q Was anything else said about it1 A Simply was given 

to me, that was all, and I accepted it, for I had shares in it. 

Q Did you talk about these things that you have spoken of 

20 today1 A I certainly did. 
Q What1 A Yes, I did. 
Q What did you say about that 1 A Wanted to know what 

he was doing with my goods, and what right he had to keep 
my goods. 

Q Was that all that was said about it 1 A All that I remem-
ber at that time. 

Q Did he say anything about iU A He said, "You will 
have to fight this out with your brother George; he is the man 
that got me to take the goods.'' 

Q You say positively that this check had nothing to do 
3 O with those goods 1 A Not that I know of; nothing mentioned 

to me. It was the dividend on these shares, on my shares. 
Q Did he tell you the rate of dividend 1 A No, sir, he did 

not. 
Q How many shares did you have 1 A One share. 
Q You had one1 A Yes. 
Q That was one of the things that you complained was 

taken from you, wasn't it 1 A Why, yes, the share was taken 
from me. 

40 
Q Yet you say they paid you a dividend in 19161 A vVhy, 

yes, that is the way it was given to me. 
Q Had you ever received a dividend before 1 A Yes, I did. 
Q When was thaU A That was sent to me shortly after 

I ·was in Glens Falls ; I could not tell you the date; it was sent 

to me by check. 
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Frederick W. Mausert, cross. 

Q Do .you remember the amount of that check1 A No, I 
don't. 

Q Was that a check from the Mutual Distributing Company1 
A Yes, sir. 

Q Was it sent by them or by someone else1 A Sent by 
:Mr. Schuler. 

Q I thought you said you never heard from him. A Well, 
: in -this way I did, by check; didn't send no word, just simply 

a check sent that way. 
Q That was alH A Yes, sir. 
Q Was that the only time you received a dividend 1 A The 

only time I remember it. 
Q When did you go to Glens Falls 1 A I went there in 1913. 
Q What time in 19131 A I don't remember just the time. 
Q 1lv ell, you said first you went to Massachusetts after you 

left New York1 A I did. 
Q How long were you there~ A I was there the biggest 

part of the summer; then after that I went to Glens Falls. 
Q So you went to Glens Falls in the fall 1 A Yes, early in 

the fall, I should judge. 
Q In 1913; and shortly after that you received, you say, 

a check for dividends 1 A I believe so. 
Q Well, can you be positive 1 A If I see the check; I 

couldn't tell you just the date, or when it was. 
Q No explanation of what it was fod A On the dividends. 
Q .. Was there a letter with it1 A I don't even remember 

if there was a letter. 
Q You say you don't remember its amount 1 A No, I don't. 
Q Now, I understand that that was the first time you saw 

Mr. Schuler, in 1916, at the time that check was given; that was 
the first time you had complained to the Mutual Distributing 
Company, so far as you can now remember about- A I com-
plained about it by writing letters, but never received any 
answer from Mr. Schuler about my stuff. 

Q But you cannot remember whether you had written Mr. 
Schuler before or after this letter D. 3 for identification 1 A No, 
I could not say. 

The Court. What is the date of D. 31 
Mr. Reed. April 27th, 1914 . 

Q In this letter of April 27th, 1914, you say, "vVill sell gas 
range for $18 or $20; '' do you remember that 1 A Yes, sir. 

10 
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Frederick W. Ma,uscrt, cross. 

Q What did that refer to1 A Mr. Bird was down previous 
to that letter and Mr. Schuler said-

Q What were you referring to, the gas range you spoke 
of here today1 A Yes, sir. 

Q And was it your intention to direct that it be sold for $18 
10 or $201 A Mr. Bird was down previous to that. 

Q What was your intention from what you said in this 
letter about selling the gas range for $18 or $201 A It seems 
Mr. Schuler wanted to know the price of it. 

Q And you put that value on it-$18 or $201 A Yes, I 
put that value on it. 

Q "Will you please let Mr. Bird have spotlight for $101" 
You referred also to this spotlight, I think you said 1 A Yes, 
sir. 

Q You were asking Mr. Bird to let Mr. Schuler have the 
20 spotlight for $101 A I believe Mr. Schuler asked $10 for the 

spotlight. 
Q The way of it was, then, you sent down to Mr. Schuler 

and asked for the spotlight, and he said- A Anything I 
wanted I would have to pay for it. 

Q So you paid for this, eh 1 A Mr. Bird paid for it. 
Q You sent him down to get it 1 A I didn't send him 

down; he had business in Newark. 

By the Court. 
,_3_0 Q Who said anything you wanted you would have to pay 

for 1 A Mr. Schuler. 
Q To whom 1 A To Mr. Bird. 
Q Not to you 1 A No, sir. 

By Mr. Reed. 
Q . Mr. Bird came back and reported that, did he1 A Yes, 

sir, he did. 
Q And you sent Mr. Bird down to get the spotlight and 

pay the $10 for it 1 A After Mr. Schuler said he wanted $10 
for it. 

Q You wrote this P. S. at the end of this letter D. 3 for 
identification, didn't you 1 A Yes, sir. 

Q You said, "Give Mr. Bird all · particulars about my 
goods" 1 A Yes, sir. 

Q '' So I will know just how things are 1 '' A Yes, sir. 
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Willia,m Mockler, direct. 

Q And did you receive a letter of which this is a copy dated 
May 1st, 1914f A No, sir. 

Q Containing a statement of your account, and a statement 
of what had been done with the goods f A No, sir. 

Q You did not receive that; are you sure of thaU A Yes, 
sir, I am sure. 

Q I understand you said your sisters told you there was a 
warrant out for your arrest f A Yes, sir. 

Q And you, consequently, left Newark, went away m an 
automobile, did you f A Yes. 

Q That was on June 24th f A June 24th. 
Q And you went to your sister's house in New Yorld 

A Yes, sir. 
Q And that was to avoid what you thought was to be an 

arrest under a warrant that was said to have been issued for 
you f A Yes, sir. 

Q And you did not come back to Newark f A No, I did not. 
() You stayed there for two weeks, and then went to Massa-

chusetts, and from there to- A I think I stopped in Albany. 
Q Albany, and then to Glens Falls. Now, I understood you 

to say that you went away because your sisters were so anxious 
about it, and cried, and persuaded you to go; is that righU 
A Yes, sir. 

Q Well, did you stay away for the same reason f A I 
don't quite understand. 

Q I say, was that the reason you stayed away from Newark f 
A Well, I was frightened some after I got over there, at the 
time; but if it wasn't for my sisters I think I would have 
stayed. 

WILLIAM MOCKLER, sworn for the plaintiff. 
Direct examination by Mr. Bradner. 

Q Where do you livef A I live in Newark. 
Q Were you employed by Mr. Mausertf A Yes, sir. 
Q In June, 1913 f A Yes, sir. 
Q In what capacity did you work for him 1 A I was bar•-

keeper and head man. 
Q Do you recall the 25th of June, 19131 A Yes, I guess 

I do. 

10 
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H'illiam Mockler, direct. 

Q How do you recall it 1 A Well, I know I went there 
around the noon hour and they were 1·~moving the stuff out, 
jg all I remember; the 24th I was off, that was my day off, and 
I came there the next day and they were moving the stuff out. 
Mr. Schuler and Mr. Mausert was there, George Mausert. 

Q When did you leave Arion Hall the last time before this 1 1 O A Oh, between five and six in the afternoon. 
Q That is the 24th 1 A No, I was not working on the 

24th. I was there on the 25th; that is when they were moving 
the stuff away. 

Q What was the last day you were there before the 25tM 
A I wasn't there any more after the 25th. 

Q The last day before the 25th ? A The 23d. I was therr. 
Q You did not work the 24th? A I did not work; it was 

my day off; I was off the 24th; I came in on the 25th about 
20 noon hour, when they were moving this stuff out. 

Q They had already started to move? A Yes. 
Q Who else ·was there besjdes Mr. 118.u~ert and ,fr. Schuled 

A I think Mr. Bradner, if I am not mistaken. 
Q Anyone else 1 A vV ell, I can hardly say; I was in the 

back at the time, where the bar was; I was packing up all the 
stuff there, helping along there, I . think; that is all I can re-
member. I ·know when I came in there I saw those two gentle-
men there, Mr. Mausert and Mr. Schuler. 

Q What was Mr. Schuler doing? A He was talking with Mr. 
3 O George Mausert; I don't kn~w what he was talking about. 

Q Do you know what goods went into the vans, the moving 
vans 1 A Most all the goods there outside of the liquor; that 
was all taken down to the Hotel Broad, to George Mausert. 

Q The liquor was taken to the Hotel Broad 1 A Yes, the 
liquor, that is, the bar stuff that I had charge of. 

Q Who took it down? A They hired a wagon to take it down. 
Q Anything else taken down to the Hotel Broad? A That 

is all I can remember in my line; there might have been other 
stuff; I couldn't say. 

40 Q Did you see anything else go out? A Well, all this other 
stuff went in the vans; I see all that stuff; the vans was all 
there; I see them taking it out, chairs and tables and all that 
stuff; jn fact, everythjng was cleared out except the bar; that 
was all that was left. 
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William M oclder, cross. 

Q What happened to the linen 1 A Well, I don't know any-
thing about that; I didn't have charge of that. 

Q What time did they finish moving 1 A After five o'clock, 
pretty near six o'clock at night. 

Q Was there anything left in the place after that 1 ·A Only 
the bar ; that was all. 1. 

I 0 
Q Did you know where Mr. Fred Mausert was at this timef 

A No, I did not. 
Q Did you hear from him at all during the day 1 A Yes, 

he telephoned at five o'clock when I was there. 
Q Did you talk with him over the 'phone1 A Yes, sir. 
Q What did you tell him 1 

Mr. Reed. Objected to. 
The Court. Objection sustained. 

Q Who put the liquor and stuff in the wagon to take to the 
Hotel Broad 1 A The people who were hired to do it; the man ,20 
who had the wagon. 

Q Did you help pack up anything1 A All the stuff there; 
took an inventory of all the stuff there and gave them a list of it; 
that is all; I lmow I put it in boxes and packages and barrels, 
and such like that. 

Q Who gave the orders to do that 1 A Mr. George Mausert 
told me. 

Q Was Mr. Schuler there then 1 A He ·was there at the 
time, yes. 

Q Was Mr. Schuler directing any of the moving1 30 
Mr. Reed. Objected to as leading the witness. 
The Court. The objection is overruled. 

A Well, they were both talking together, and Mr. M.ausert told 
me they were going to get vans and move all the stuff; that is all 
I know; I don't know whether he directed Mr. Schuler or not; I 
don't know; I didn't hear it; I suppose he did; I don't know. 

Mr. Reed. I move that that be stricken out. 
The Court. It will be stricken out. 

Cross examination by Mr. Reed. ~.O 

Q Do you know whether or not Mrs. Briggs was there at any 
time during the day while you were there 1 A I could not say; 
I was working in the back; I couldn't tell you. 

PLAINTIFF RESTS. 
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Elizabeth Briggs, direct. 

Mr. Reed. I will ask for a non-suit. It seems to me 
the plaintiff has not proven any of the allegations of the 
complaint. Putting the worst phase of the case on it, for 
the defendant, it appears that certain property, consist-
irig of eight loads of goods from the Arion Palm Garden, 
were sent to Mr. Schuler and delivered to Arlington to a 
storage place of his. It appears that they were sent by 
the direction of Mr. George Mausert. It is true that it 
does appear from the testimony that Mr. Schuler was 
present part of the time when the goods were being re. 
moved from the Arion Palm Garden, but that is entirely 
consistent with the theory that they were taken by Mr. 
George Mausert and sent to him for storage. In other 
words, there is nothing in the evidence that shows a wrong-
ful taking by the defendant or any of its officers, and the 
mere fact that he was present and talked with Mr. George 
Mausert does not indicate that the defendants, the Mutual 
Distributing Company, took any goods wrongfully from the 
plaintiff. It does not seem to me that the Mutual Dis-
tributing Company has done anything for which they can 
be mulcted in damages by the jury. 

ARGUJi:m. 

The Court. The motion will be denied. 
Exception to this ruling is noted by def end ant as ground 

HG of appeal. 

ELIZABETH BRIGGS, recalled for defendant. 
Direct examination by Mr. Reed. 

Q Mrs. Briggs, I show you a letter dated March 17, 1918 ; in 
whose handwriting is thaU A It is in my handwriting. 

Q You wrote that1 A Yes. 
Q To whom 1 A My brother George. 
Q I want to call your particular attention to this part of it on 

4u the second page; will you read that. Do you remember writing 
that1 A Yes, I do. 

Q And you ref er to the time when your brother Fred went 
away; that was on June 25th; you saw George Mausert then 1 A 
At what time 1 

Q On the 25th 1 A Yes, sir. 
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Daniel J. Lynch, direct. 

Q You saw him on the 24th, did you 1 A The 24th, now, I can't recall it. 
Q That was the day before he went away1 A Yes. 
Q George Mausert was trying to help his brother escape from what he supposed was a warrant out for him 1 A Yes . 
Q And to take care of his property for him while he was 10 gone1 

Mr. Bradner. Objected to as leading. 
The Court. The questions are leading. 
( Question withdrawn.) 

Q Well, you said in this letter, "I know you meant to help him instead of wrong him,'' did you not 1 A Yes. 
Q "\Vas that what he was attempting to do 1 A Certainly; he was trying to help my brother. 
Q Well, you said this morning, I understood, that you went 20 to the Palm Garden to persuade him not to take the goods out 1 A I said this morning that the goods were being moved out; I went to the Arion Palm Garden trying to keep the men that were moving them; trying to dissuade them from moving them out. 
Q And you had quite a discussion there with George f A Yes, I did. I seen Mr. Schuler and my brother, or Mr. Mausert was moving the goods out, and seemed to have charge; I went up 

and told them it wasn't good, or fair, to .move the goods out, without letting the boy, Mr. Fred Mausert, know about it. I 
tried to plead with them not to let the goods go out; I didn't 8~ think it was fair without letting the boy know they wern de-stroying the business. 

Q And yet you said in this letter that George Mausert was trying to help him 1 A Yes, sir, at that time; at the time he 
came and told me there was a warrant out for his arrest I truth-fully believed that my brother George was trying to help my brother Fred. 

Not cross examined. 

DANIEL J. LYNCH, sworn for the defendant. 
Direct examination by Mr. Reed. 

Mr. Reed. First, I offer in evidence a chattel mortgage 
made by Frederick W. Mausert to the Mutual Distributing 
Company, dated the 25th day of June, 1913, recorded in 
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Da11iel J. Lynch, direct. 

the office of the Register of Essex County, on the 26th 
day of June, 1913. 

Same marked Exhibit D. 2. 
Q Mr. Lynch, I show you a chattel mortgage, a certain copy 

of chattel mortgage, and a paper headed "Chattel Mortgage 
1 O Sale," and ask you if you recognize those 1 A Yes, sir. 

Q What did you do, if anything·, in connection with them 1 A 
I foreclosed the mortgage. I went to the corner of Railroad 
avenue and Devon street, in the town of Arlington. 

Q When was that done 1 A That was done on-the notice 
was put up on July 19th, 1913 ; the sale was July 26th, 1913, at 
nine o'clock in the forenoon. 

Q What notice did you put up, if any 1 A I put up five 
notices. 

Q Where 1 A Different parts of the town over there. 
20 .Q ·vv ere they public or private~ A Public. 

Q And what was then done1 A I went to the place of the 
sale on the day that I advertised it for, and sold. 

Q (By the Court.) That was what date1 vVhat date did you 
sell 1 A July 26th, 1913. 

Q (By Mr. Reed.) Did you take any inventory of the prop~ 
erty1 A I took the inventory from · the schedule of the chattel 
mortgage. 

Q That was alU A That was all. 
Q You didn't compare it 1 A Didn't compare it; the goods 

3 o were in a barn there. 
Q And what did you sell, what goods were there 1 A What 

goods were there; yes, sir. 
·Q And to whom 1 A To this gentleman over here, Mr. Schu-

ler, is iU 
Q Mr. Schuler. A Yes. 

By the Court. 

Q For how much 1 A Well, for $600, to the-
Q Sold the goods in bulk 1 A Sold both the goods in bulk; 

40 yes, sir, $600, to the Mutual Distributing Company. 
Q (By Mr. Reed.) What is this paper I show you 1 A It is 

a notice of the chattel mortgage sale. 
Mr. Reed. I offer this in evidence. 

Q (By Mr. Bradner.) This is your signature1 A Yes, sir. 
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Daniel J. Lynch, cross-re-direct. 

Mr. Bradner. I have no objection. 
The Court. It will be received. 
Same marked Exhibit D. 6. 

Cross ·examination by Mr. Bradner. 
Q You say you put up notices of the sale? A Yes, sir. 
Q Where did you publish those notices, A Over in the town 

there ; different parts of the town. 
Q How many notices did you put up? A Five. 
Q Do you know the places you put them up? A I can't just 

recall now. 
Q Have you any record, A No, sir, I haven't; I always put 

up five notices. 
Q You say you always put up five, and you tell us you put up 

five- A Yes, sir ; I am sure I did. 
Q You don't know where you put them up, A Not exactly. 

By the Court. 
Q Do you know you put any up, A Yes, sir; I put one at 

the place of sale and one around the railroad there. 
Q What do you mean, '' around the railroad''? A Where 

this sale took place is right near a railroad there; the Green-
wood Lake, I think it is, and then along Kearney avenue, I put 
up one there. 

Q You mean out of doors? A Yes, sir. 
Q Not in any public building1 A No, sir. 
Q All out of doors? A All out of doors. 
Q Were there any bidders at that sale, Mr. Lynch 1 A No; 

only Mr. Schuler I saw. 
Q No one else but Mr. Schuler? A That is the only one I 

can recall now. 
Re-direct examination. 

Q vVhat is your official position, A Sergeant-at-arms, Sec-
ond District Court. 

Q How long have you been such 1 A About two years. 

20 

30 

Q (By the Court) Second District Court of Newark? A 40 
Yes, sir. 
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Anthony W. Schuler, direct. 

A THONY W. SCHULER, recalled for the defendant. 
Direct examination by Mr. ~eed. 

Q Mr. Schuler, you testified this morning you were president 
and general manager of the Mutual Distributing Company and 

10 held that position in 19171 A Yes, sir. 
Q Did you know Mr. Frederick W. MauserH A Yes, sir. 
Q And Mr. George MauserU A Yes, sir. 
Q And did Mr. Frederick Mausert have any dealings with the 

Mutual Distributing Company prior to June 25, 19131 A Yes~ 
sir. 

Q Of what nature f A Why he bought wines and liquors from 
them for several years, since 1909, I think. 

Q And was there any indebtedness due to him or from him 
to you on June 25th, 19131 A He owed us $682 and some odd 

20 cents, as near as I remember. 
Q Did you know of his leaving Newark 1 A I only was told 

by his brother that he left Newark; the only way I knew. 
Q When did you hear of it1 A Why, I think June 25th. 
Q And I show you Exhibit D. 2; do you recognize that 1 A 

Yes, sir. 
Q When did you receive that 1 A Why, I think on the morn-

ing of the 26th of June. 
Q From whom did you receive it1 A From yourself, Mr. 

30 Reed. 
Q Did you see Mr. Frederick Mausert after June 25th 1 A 

Not until 1916; January 4, 1916, I think was the date. 
Q Well, did you have any communication with him 1 A After 

June 25th 1 
Q June 25th, 19131 A Yes. 
Q I show you Exhibit D. 4 for identification; did you receive 

thaU A It is not dated; my recollection is I received it a week 
or two before the one dated there. 

Q You refer now to Exhibit D. 31 A Yes; I think a week or 
-40 two before April 27th. On April 27th I received the second let-

ter, and about two weeks before that we received the first letter 
here, which is marked D. 4. 

Q April 27th, 1914, did you receive any communication from 
Frederick Mausert, between June 25th, 1913, and April 1st, 1914, 
then 1 A No, sir. 
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Anthony W. Schuler, direct. 

Q Then, Exhibit D. 4 for identification, was or was not that 
the first communication you received 1 A That was the first 
comm uni cation. 

Q How did you get that 1 A This was handed to me by a 
man by the name of Bird, Mausert's partner, as I understood. 

Mr. Reed. I will off er this in evidence. !P 
Same marked Exhibit D. 4 and read to the jury. 

Adjourned until Monday morning, April 21st, 1919, at 
ten o'clock A. M. 

Newark, N. J., April 21, 1919. 

Continued pursuant to adjournment. 
Appearances as before. 

ANTHONY W. SCHULER, resumed the stand. 

Fu,rther direct_ examivnation by Mr. Reed. 

Q Mr. Schuler, did you see Mr. George Mausert on the 25th 
of June1 A Yes, sir. 

Q Where1 A At the Hotel Broad. 
Q Is he related to Mr. F. W.1 A Brother. 
Q \Vhat took place there 1 A Why, we talked about the 

chattel mortgage. -
Q I think you told us the other day that Mr. Fred Mausert 

owed you some money1 A Six hundred and eighty-two dollars 
and some odd cents. · 

Q Now, go ahead; what was said 1 

Mr. Bradner. I object to ·the conversation. 

Q Did you see him later at the Arion Palm Garden 1 A Yes, 
sir. 

Q What time of day was that 1 A I should think between 
four and five o'clock in the afternoon. 

Q Who was presenH A Mr. Mausert was there. 
Q Which one 1 George Mausert, and Mrs. Briggs. 
Q She was one of the witnesses here 1 A Yes, sir. 
Q What was M.r. George Mausert doing1 A Why, he seemed 

to be superintending the work there. 

20 
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.Anthony W. Schuler, dfrect. 

Q What work was going on f A Tearing down partitions, 
moving out furniture, and so forth; packing linen and silverware. 
Mrs. Briggs was packing the linens and silverware there. 

Q Did you see Mr. Mockler theref A Yes, sir. 
Q What was he doing f A Packing glassware and other 

10 things, I presume; I don't know just what he was doing exactly; 
I know he was packing glassware, and behind the bar. 

Q Mrs. Briggs testified that she spoke to you-at least I think 
she spoke to you-remonstrated, anyway, about what was going 
on; do you recollect that~ A No; she positively did not 
remonstrate with me. She spoke to me and I spoke to her in a 
very friendly tone, but no remonstrance on her part whatever. 

Q What did she say, if anything~ A I" don't just recall; 
speaking about Fred Mausert, that is all, but in a friendly way; 
nothing was said in the way of remonstrance. She was packing 

20 linen and tableware at the time I was there. 

30 

40 
' 

Q ,V ell, when you were on the stand the other day you identi-
fied some slips, some delivery slips from Job De Camp. Do you 
know what was contained in the drays that- A No, sir. 

Q What property did you receive, if any, that came from-
A The property that we had a list of here; I think you have a 
list of it; that is the property we have sold, and the property now 
remaining is all we got; you have a list of both of them. 

Q What did they consist of, shortly speaking~ A Why, 
chairs and tables mostly, and flat settees. 

Q How did you come into possession of them f A It was 
sent there by Mr. George Mausert. 

Q Sent where f A To Arlington. 
Q Did you have any conversation with him about that feature 

of the matter, delivery of the. goods to you f A Yes. 
Q ·what did he say about that f 

Mr. Bradner. Objected to. 
Mr. Reed. We are accused here of taking these goods 

without right, breaking in and entering the place of busi-
ness of the plaintiff and taking these goods away; we are 
entitled to show the circumstances under which we re~ 
ceived them, and the conversations with the persons from 
whom they were received. 

The Court. The objection will be sustained. 
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'rlthony W. Schuler, dirrect. 

An exception to this ruling is noted by the defendant as 
ground of appeal. 

Q When did they arrive in Arlington, do you know, A Some 
time in the morning of the 26th of June, I think. 

Q Did you take any part in moving them out of the Arion Hall 
Palm Garden, A No, sir; nothing whatever; no part at all. 10 

Q When did you see Mr. George Mausert last, A Recently, 
do you mean? 

Q. Yes. A Yesterday. 
Q And have you brought him here, A Tried to get him te 

come ; he would not come. 
Q Where is he 1 A In Brooklyn. 
Q He was here at the last trial, was he, A Yes, sir. 
Q His testimony was taken 1 A Yes, sir. 
Q You spoke of a list of goods which you have sold and which 20 

you still have; I show you a list; will you tell me whether or not 
that is the list to which you refer 1 A That is the list of the 
goods, yes, sir, that we sold. 

Q Where, and under what circumstances, was that list made, 
A This list here 1 

Q Yes. A I presume that is a copy of our books. 
Q You did not make that yourself, A o, sir. 
Q Now, here is another list; what is that 1 A That is a copy 

of the list of goods on hand. · 
Q Who made up the list of goods on hand 1 A I made the 

list of the goods on hand, took the stock myself, handed it to our 
typist, and this is the typewritten copy. 

Q ·wen, did you see this afterwards 1 A See what after-
wards 1 

Q This list 1 A This list here? 
Q Yes. A Why, yes. 
Q And what did you do with it in regard to the list which you 

had made, if anything 1 A I compared it. 
Q You compared it1 A Yes, sir. 
Q Where is the list you made1 A That I don't know; that 

was made some time ago; about three years ago, I guess; I don't 
know what has become of it. 

Q Have you made any search for iU A Yes. 
Q vVere you able to find it 1 A No, sir. 

30 
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Anthony W. Schuler, dirnct. 

Q Well, then refreshing your recollection from that list, will 
you tell me what goods you have remaining on hand f A I can 
read it from here ; will I 1 

Q Yes. A 44 round top tables, 1 ticket •Counter, 1 wall 
closet, 1 gas range, 1 'phone booth, 61 soup plates, 79 dinner 

10 plates, 92 sandwich plates, 10 saucers, 2 water pitchers, 39 veg-
etable djshes, 6 spice dishes, 9 coffee cups, small; 6 cracker 
pitchers, 1 coat rack, 24 window shades, 2 curtains. That is all. 

Q Now, what did you do with regard to the chattel mortgage 
after these goods had been taken to Arlington f A Why, it was 
foreclosed, about a month later, after we got the goods. 

Q What was done at the foreclosure sale f A Purchased by 
the Mutual Distributing Company. 

Q And before that foreclosure did you see Mr. F. W. Mausert 
at your place of business, or elsewhere f A I did not. 

20 Q Did you know where he was f A I did not. 

au 

Q And when did you first learn where he was, or had been, 
during that time 1 A I did not learn where he was, or had been; 
I knew he was out of the State; that is all. 

Q I say, when did you first learn of his whereabouts f A 
Why, I should judge, when he sent down; he sent an order down 
for the spotlight; that was sometime; I don't just recall the 
date; it is a letter in April of 1914, I think; I am not sure. 

Q That is the one you referred _to the other day1 A Yes, 
sir; that was the first I ever heard of him. 

Q Well, was he in Newai'k, do you know1 A Not at that 
time, no. He sent his partner, a man by the name of Bird. 

Q I mean at the ·time of the foreclosure f A He was not in 
Newark; I don't know where he was. 

Q Did you make any inquiry f A I did. 
Q Of whom 1 A Mr. George Mausert, his brother, and his 

family as well as of Mr. George Mausert. 
Q (By the Court.) Whose family1 A Mr. Mausert's. 
Q Whose wifef A Mr. George Mausert's. 
Q (By Mr. Reed.) Did Mr. Fred Mausert have any familyf 40 Was he married at that timef A Not that I know of. 
Q I think it was testified here he had lived at the Hotel Broad f 

A I understand he lived at the Hotel Broad. I didn't know at 
the timA where he lived, but I understood from him the other 
day that he lived at the Hotel Broad. 
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Q And what did Mr. George Mausert have to do with the 
Hotel Broad 1 A He was the proprietor of the Hotel Broad. 

Q Did you know where Mrs. Cadwell, I think it was, lived 1 
A No, sir. 

Q (By the Cou,rt.) Did you make any inquiry of Mrs. Briggs 1 
A I did not know where Mrs. Briggs was ; I never knew where J o 
she lived in Newark, if she did live in Newark at that time. 

Q (By Mr. Reed.) Do you know where she went when she 
left Newark 1 I think she testified she left Newark the first of 
July that yead A I only heard that she went up in Pittsfield, 
somewher,es; I only knew that from hearsay. 

Q Did you know of anyone else of whom to inquire 1 A I 
did not. 

Q The Arion Hall, was that closed, or open 1 A That was 
closed, I understand. 

Q Well, after the purchase of the property at the foreclosure 0 sale by the Mutual Distributing Company, what was done with 
the property 1 

Mr. Bradner. I object. I do not think we are interested 
in what was done with the property after the foreclosure 
sale. 

The Court. I suppose if it was sold the sale price may 
have some reference to its value. 

Mr. Reed. More than that; I am leading up to the fact 
that this property was sold, the proceeds of the sale, the 
books showing the sale, were shown to the plaintiff, and 0 
what amount had been received for them, and a check was 
given to him, and he expressed himself satisfied. 

Mr. Bradner. I do not think any of that is relevant to 
the issue in any way; it is not pleaded. 

The Court. If that was neeessary the Court would per-
mit an amendment showing that there was a ratification; 
if it should be necessary that there should be an amend-
ment to the pleadings in order to raise the question here, 
it would be permitted. The objection will be overruled. 

An exception to this ruling is noted by plaintiff as · 
ground of appeal. 

Q ( Question read as follows : '' vV ell, after the purchase of 
the property at the foreclosure sale by the Mutual Distributing 
Company, what was done with the property1") A It was ad-

4U 
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vertised for sale in various papers, mostly in the Evening N e·ws · 
possibly in the Advertiser, or the Star, ·whatever it was called at 
that time, advertising the sale, and we sold it from time to time 
for the best possible price we could get for it. 

Mr. Bradner. I would like to have Mr. Reed's request 
for an amendment, if he is going to make one, put on the 
record. 

Mr. Reed. I do not think an amendment is necessary. 
We set up in our pleadings that a chattel mortgage was 
given, and we took possession under the chattel mortgagf• 
and sold the goods. In their r-eply to that they say that 
the goods were taken before the chattel mortgage was 
given, and that the chattel mortgage was obtained by 
fraud; they do not contend that there was no proper sale, 
or that it was not justified under the chattel mortgage; 
that there was no proper foreclosure, or any of those 
things; so we did not raise the issue as to ratificRtion. f 
think it is entirely proper, under the pleadings, that we 
should show that there had been a ratification, without 
special pleading. 

The Court. Mr. Bradner, the Court did not say it was 
necessary. You did not so understand the Court, did you f 

Mr. Bradner. I understood the Court to say that t lw 
Court would permit an amendment. 

The CoitJrt. I said if it should appear it was necessary 
the Court would permit an amendment. The Court is not 
inclined to rule that an amendment should be introduced 
now. 

Q Who really had, to do with the selling of these goods 1 A I 
did, myself. 

Q What experience, if any, had you had in the sale of goods 
of this kind 1 A Why, I had not had much experience in the 
selling of goods of this kind. We have bought a lot of chairs 
and tables for business purposes. 

40 Q In what connection with your business 1 A Why, I have 
a saloon at Arlington, New Jersey, for the last thirty-five years. 

Q Which of these books sh~ws the sales that were made 1 A. 
Why, the sales book and the ledger. 

Q I show you a book; what is this 1 A The ledger. 
Q Of what1 A Of the furniture account of Fred Mausert. 
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Q And what does that contain 1 A That contains the sale, 
and the moneys received, cash received. 

Q Sales of what 1 A Sales of the various goods we sold; the 
furniture. 

Q And does it contain all of them 1 A I don't think so. _ 
Q What other book is there which shows1 A The other 

ledger there ; the small ledger. 
Q (Book shown to witness.) A These are the two accounts. 
Q They contain all of the accounts 1 A Yes, sir. 
Q Now, when we closed the other day, I think that you said 

you received Exhibit D. 4, which was brought to you by a Mr. 
Bird 1 A Yes, sir. 

Q In April, 19141 A Yes, sir. 
Q And did you give Mr. Bird the spotHght at that time1 A 

1:rot at the first letter; f told Mr. Bird that if Mr. Mausert wanted 
the spotlight he would have to send us $10. We had not all 
our money out of the goods yet, and we had lots of expense be-
sides our account, and he could not have the spotlight unless he· 
sent us $10. 

Q Did you hear from Mr. Bird or Mr. Mausert later 1 A Yes, 
sir. 

Q I show you D. 3 for identification 1 A Yes. 
Q How did you receive that1 A Mr. Bird brought it to us. 
Q Where 1 A At our office in Lafayette street, in Newark. 
Q On about what date1 A April 27th, it was dated; I sup-

pose he was down probably a day or so later. 
Mr. Reed. I will offer this in eviden~e. 
Mr. Bradner. I object to it as irrelevant; it is not part 

of the issues raised by the pleadings. 
The Court. The objection will be overruled. 
An exception to this ruling is noted by the plaintiff as 

ground of appeal. 
Same marked Exhibit D. 3 and read. 

Q Well, what happened then with respect to the spotlight 1 A 
He came down with a letter and $10 enclosed, and I either gave 
him an order for the spotlight to get it at Arlington, or had the 
spotlight there, I don't know which, now. He got the spotlight. 

Q That is, you gave it to George Bird 1 A Yes, sir. 
Q (By the Court.) What do you mean by $10 enclosed 1 A 

He gave us $10. 

10 
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Q What do you mean by $10 enclosed 1 A I don't know 
whether it was $10 enclosed, or whether he handed it to me. 

T:he Cou,rt. Don't say so, then. 

Q (By Mr. Reed.) As to the statement, he asked for a state-
ment 1 A He asked for a statement, and we sent him a state-

l O ment. 

20 

30 
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Mr. Reed. Mr. Bradner, have you that letter addressed 
to Mr. W. F. Mausert, Glens Falls, New York, ~igned 
Mutual Distributing Company, dated May 1, 19141 

Mr Bradner. No, sir; we never received such a letfa~r. 
Q I show you what purports to be a copy of a letted A Yes. 
Q Can you tell me what that is 1 A Why, that is ai copy of 

a letter sent to M.r. Mausert. 
Q When 1 A On May 1, 1914. 
Q And what became of the originaU A The original letter 

was sent to Mr. F. vV. Mausert, Glens Falls, New York. 

Mr. Reed. I will offer this copy in evidence. 

By Mr. Bra:dner. 
Q_ Who dictated this letter 1 A I did. 
Q When did you dictate it1 A The day it was written. 
Q Did you mail iU A I did not mail it myself, no. 
Q Do you know who did mail it 1 A One of our office girls. 
Q Do you know which one 1 A Yes. 
Q Which one mailed iU A Miss Gilman; she is married 

now; Miss Gilman at that time. 
·Q Do you know what time of day you dictated this letted A 

I do not recall that. 

Mr. Bradner. I object to this letter going in, I do not 
think it is part of the issue in the case. 

The Court. I will look at it. (Letter handed to the 
Court.) 

Mr. Bradner. Also it is a copy, and I do not think 
there is sufficient proof that the original was mailed and 
sent. 

Mr. Ree_d. You admit we demanded the original 1 
Mr. Bradner. I admit you demanded it at the last t rial. 
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By the Court. 
Q What do you know about the mailing of that letter1 A 

Why, I don't know any more than it was there; I assume it 
was mailed. 

Q Did you have any connection with it at all after it was 
dictated 1 A No. 1 o 

Q Do you know anything about it after it was dictated 1 A 
Nothing more than I suppose it was mailed by our office clerk. 

Q Do you personally know anything about it after you dic-
tated it 1 A No, sir. 

The Court. It may be marked for identification. 
Same marked D. 7 for identification. 

By Mr. Reed. 
Q When did you next see Mr. F. W. MauserU A On January 

4, 1916. 
Q And where did you see him 1 A At the office of the Mutual 

Distributing Company. 
Q What time of day1 A About noon, I should judge, between 

twelve and two o'clock. 
Q And what occurred there 1 A Why, we had a friendly 

conversation. 
Q What was said 1 A He asked me about his furniture, asked 

what we had done with it, and I told him; and then I asked the 
bookkeeper to bring in the books and show him just exactly what 
we had done; show him exactly what we had sold, who we sold 
it to, and what we got for it, and how much money we had above 
our actual account and expenses, which was $26.53; I believe 
that is the right figure. 

Q What books did you show him 1 A The ledger and the 
sales book. 

Q You speak of the ledger and the sales book; are any of 
those books beside you 1 A I showed him these books here. 

Q Both 1 A Yes, sir. 
Q And the sales book. Is this the one you referred to 1 A 

Yes, sir. 
Q After you had shown them to him what did he say, if any-

thing, about that matter 1 A Why, he was pleased with what we 
had done-

The Court. No, no; what did he say1 

20 
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The Witness. What did he say? I don't remember just 
exactly the words he said. 

Mr. Bradner. I object to this testimony also as tending 
to prove a defense not pleaded. 

The Court. · The objection is overruled. 
The Witness. I can't recall just the words he said. 

·Q Did you give him any check at that time? A Yes, sir. 
Q (Showing witness a check.) Is that it? A This is the 

check. 

Said check offered in evidence. 
Mr. Bradner. I object to the check going in evidence. 

No ratification has been proved, and ratification is an af-
firmative defense which should be specially set up; and I 
do not think it is part of the issue of this case . 

. 20 The Court. The objection is overruled. 
Exception to plaintiff. 
Said check marked Exhibit D. 5 and read. 

Q Well, what then happened? A Why, he accepted the check 
and seemed to be very pleased with what we had done. 

The Court. That will be stricken out. 

Q I want what he said, if you remember? 

The Court. Just begin over again. Your whole answer 
30 has been stricken out. The question is what he said ? 

40 

A It is hard for me to remember just what he said. 
Q Can you remember what you said? A I asked him about 

what we would do with the balance of furniture we had on hand, 
and he said, "Go and sell it;" I asked him whether he wanted 
the furniture; he could have it, and~ of course, we had our money 
at that time; and he ·said, "No, you go ahead and sell it." 

Q Well, was anything said about this check of $26.53 being a 
dividend? A Nothing of the kind; no, sir; he knew it was not 
a dividend check. 

The Cou,rt. The latter part of that answer will be 
stricken out. 

Q I want you to tell me was anything said? A Why, no, 
nothing about dividend checks. 
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Q "\Vas dividend mentioned? A No, sir. 
Q Well, when did you next hear from Mr. Mausert, or anyone 

representing him, ·with respect to this property? A Why, some 
time afterwards we heard from Mr. Bradner; that is, not the 
gentleman here. This is the letter here; Frank E. Bradner. 

Q And did you hear from him by 'phone, or letter? A By 1 o 
letter. 

Q Is this the letter? A Yes, sir. 
Said letter offered in evidence, being D. 1 for identifica-

tion, and is marked Exhibit D. 1. 
Q Did you see Mr. Bradner? A No, sir; I 'phoned him. 
Q You 'phoned him? A _ Called him on the 'phone. 
Q And what was said? A He made an appointment with me 

to come down and see me. 
Q And did he come down? A No, sir. 20 
Q Who came, if anyone? A ,Vhy, several weeks afterwards 

he sent some man down; who he was I don't recall now. 
Q How do you know he sent him? A Well, the man told me 

he was sent by Mr. Bradner. 
Q That is all you know about it? A That is all. 

Mr. Bradner. Objected to. 
Mr. Reed. I will consent that it be stricken out. 

Q Several weeks afterward someone came down? A Yes, sir. 
Q What did he say? A He looked over our books. 
Q That was in 1916, was it? A I guess it was in 1916; I 

should judge it was 1916; it was after I received that letter. 
Q The same year? A Well, it may have been, and it may 

have been 1917; I don't recall. 
Cross examination by Mr. Bradner. 

Q Mr. Schuler, was Mr. George Mausert conn~cted with your 
company at one time? A He ,vas. 

Q In what capacity? A He was treasurer. 
Q How long was he treasurer? A Why, for a number of 

years, until June 18th, 1913. 
Q That is just about a week before the- A About a week 

before this happened; yes. 
Q Did you live at the Hotel Broad? A ,Vhy, no, sir. 
Q Take your meals there? A I did. 

30 
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Q You knew Mr. George Mausert very welH A Yes, sir. 
Q A very close friend of his 1 A Yes, sir; I was at that time. 
Q Did you know Mr. Briggs 1 A I knew him; yes. 
Q Mrs. Briggs' husband; the Mrs. Briggs who has testified 1 

A Yes. 
Q He was connected with the Hotel B1oad, was he 1 A Why, 1 O I think he was clerk there. 
Q Mr. Schuler, do you ·recall what time of day you first went 

to Arion Hall on the 25th of June 1 A I think it was between 
four and five o'clock. 

Q What did you do there 1 A I did not do anything there 
but have a talk with Mr. Mausert, a few· minutes, and left. 

Q ·vv ere not you interested in looking up the goods at all 1 A 
No. . 

Q Didn't care anything about iU A No. 
Q You were interested in protecting the debt of your com-

20 pany 1 A Why, I surely was. 
Q But you were not interested in looking at these goods 1 A 

No. 
Q You did not care whether they were good or bad, or what 

they were 1 A That did not make any difference; I could not 
make them any better. 

Q Did you make any list of the goods while you were there? 
A I did not. 

Q Did you see my father there, Mr. Schuler1 A I don't 
recall him being there; there were a number of people in the 

ao place when I was there; the carpenters were working, taking 
down partitions, and men carrying down goods. 

Q Who gave the-who made the request for this chattel mort-
gage 1 Who ordered this made1 A Why, Mr. Reed and myself 
went down to the Hotel Broad and-

Q Who ordered Mr. Reed to make iU A I did. 
·Q When did you order it1 A Why, on the 25th of June. 
Q What time·1 A Between-I think it was between some-

wheres around two o'clock, I think. 
Q Did you see Mr. Reed personally1 A Yes, sir. 

4U Q Where 1 At the Hotel Broad. 
Q Where 1 A At the Hotel Broad. 

dining-room, I should think it was called. 
Q Did you furnish him with any list of the goods 1 A I did 

not. 
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Q (By the Court.) Where did he get that from 1 A I think 
it was handed to him by Mr. George Mausert. 

Q (By Mr. Bradner.) Did you see any list of the goods before 
you order•ed the mortgage executed 1 A Not that I recall. 

Q Did you see any list of the goods at any time 1 A I did not 
see any list except on the mortgage; no. 

Q When did you first hear that Fred Ma use rt had left town 1 
A Why, my recollection is that I was up here in this court house 
when I was either called on the 'phone, or possibly -called up the 
office ; I cannot recall that; but, anyway, I got in touch with Mr. 
Mausert; either he called me on the 'phone or I called him on the 
'phone, and he then told me his brother had left the city; had 
left the State. 

Q What day was that 1 A That was on the 25th of June, as I 
remember, 1913. 

Q Was that before or after you saw George Mausert at the 
Hotel Broad 1 A That was before I saw George Mausert at 
the Hotel Broad. 

Q Do you r ecall what time of the day you saw Georg.e Mau-
sert at the Hotel Broad 1 A I told you before about two o'clock. 
I think it was, after court here, as near as I can remember; that 
is after recess. 

Q '\Vas that before or after you gave the order to Mr. Reed 
to pr·epare the mortgage1 A Why, it was at the time I gave 
him the order to prepare the mortgage. Mr. Reed and myself 
were at the Hotel Broad at the time. 

Q All three of you got together at the Hotel Broad 1 A Yes, 
sir. 

Q You talked the whole matter oved A I certainly did; I 
consulted Mr. Reed, and the 'advice was to get a chattel mortgag-e 
to cover our account. 

Q Mr. Schuler, at the foreclosure of this mortgage did you 
make any demand for the payment of the debU A I could not 
find Mr. Mausert to make any demand. 

Q I just asked you if you made any 1 A No. 
Q Did you make any demand before you took possession of 

the goods 1 A Yes, sir, Mr. Reed did, I believe, from the attor-
ney. 

Q Before you took possession of the goods 1 A I did not 
myself, personally. 
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Q Did you authorize any? A Mr. Re-ed was authorized to 
make the mortgage. 

Q Did you have anyone make demand for the payment of the 
debt before the goods were taken? A I did not, no. 

Q Before the mortgage was foreclosed did you attempt to 
10 make a demand? A I tried to find Mr. Fred Mausert; yes, sir. 

Q How did you try to find him 1 A By inquiring of his r ela-
tives. 

Q What relatives did you inquire of 1 A His brother and his 
brother's wife. 

Q Anyone else 1 A Why, no one else that I knew to inquire 
from. 

Q You knew Mr. Briggs and Mrs. Briggs 1 A I did not know 
where they were at that time. 

Q What time did you make this attempt 1 A I don't r ecall 
20 the day, nor the time, either. 

Q How soon before the foreclosure did you make iU A 
Possibly a week or so, possibly two weeks; I don't recall just 
now. 

Q Possibly two weeks? A Possibly so. 
Q Did you know where George Mausert was then 1 A George 

Mausert was ·at the Hotel Broad at the time I inquired. 
Q Are you sure of that? A I am positive of that. 
Q Are you sure he was not in New York 1 A He was not in 

New York at that time. 

30 Q He did not have a place up near Van Courtland Park1 A 
He did at one time; yes. 

40 

Q He did not in the months of June and July? A I don't 
know whether he had at that time. 

Q A.s a matter of fact, you don't know where he was at that 
time? A I know where I met him. 

Q Where 1 A At the Hotel Broad. 
Q ,Vas he still proprietor at that time1 A I don't know 

whether he was at that time. 
Q How did you come to meet him there 1 A I met him there. 
Q Did you send for him? A No, sir. 
Q Did he call you up, or did you just accidentally stumble 

across him? A I went to the place and met him there. 
Q You don't know how you -came to go there? A I went 

there the same as I would go to any other place; that is all I 
can tell you. 
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Q What did you say to him~ A I asked him if he knew 
where Fred was; he said he didn't know where he was; I said, 
"How do you suppose I can find out where he is"~ And he 
said he couldn't tell me. 

Q Mr. Schuler, do you recall testifying in the last trial before 
Judge Adams. Do you recall testifying as follows in answer to 1 o 
questions by the Court: Q ''Was any demand ever made 1 '' A 
"Why, he wasn't there to make a demand on; we didn't know 
where he was at the time." 

Q '' Then no demand was made. Was any attempt made to 
make a demand~" A "We did not know the man's address; 
we could not make a demand.'' 

Q ''You do not exactly answer my question~'' A ''No.'' 
Q "Was any attempt made to make a demand~ You observe· 

the condition of the mortgage is it shall become due if the party 
of the first part pays on demand at the office of the Mutual Dis- 20 
tributing Company the sum of $682.82; having noticed this pro-
vision in the mortgage, I ask if a demand was made 1 '' A ''No, 
sir." 

Q '' And no effort was made to find him, you say~'' A ''No, 
sir." Did you so testify1 A I might have testified to that. 

Q I ask you if this is your signature, Mr. Schuled (Showing 
witness paper.) A Yes, sir. -

Mr. Bradner. Have you any objection to the interroga-
tories going in~ 

Mr. Reed. Not at all, if they all go in. 
The answers to the interrogatories are marked Exhibit 

P. 2 and the interrogatories are marked Exhibit P. 3, and 
the answer marked Exhibit P. 4 and read. 

Q Mr. Schuler, who attended the foreclosure sale~ A Why, 
a man by the name of William Simons, of Long Island, and my-
self. 

Q Is Mr. Simons a friend of yours~ A Yes, sir. 
Q Did anyone bid against you 1 A Why, if you ·want me to 

explain that I think I can explain it. 
Q (By the Court.) No; did anybody bid against you 1 A No, 

I don't believe they did. 
Q (By Mr. Bradner.) How much did you bid in the goods 

for 1 A I think it was $600; that is what the sale shows. 

4.U 
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Q Mr. Schuler, you knew that Fred Mausert had left town 1 
A Yes, I think I was told so, I didn't know; no; I was told that 
he had left town. 

Q As a matter of fact; Mr. Schuler, don't you know in whose 
automobile Fred Mausert left town in 1 A I do not. 

Q Wasn't it your car 1 A No, sir ; unless they took it unbe-
known to me, possibly. 

Q Where was your car on the 24th of June 1 A I don't re-
call that. They may have taken the car that belonged to the 
Mutual Distributing Company; I don't know anything about that. 

Q Do you recall the testimony of my father on Thursday, in 
which he said that he called you on the 'phone and spoke to you 
in reference to the letter he sent to you, and you said that if 
Fred Mausert was going to act that way he would not get any--
thing1 A I recall that he made that testimony; yes. 

·Q Did you make that statement1 A I think I did. 
Q Mr. Schuler, what dividends were being paid 1 What waR 

the amount of the dividend on your stock in 19131 A Seven per 
cent. 

Q What was it during the ensuing yead A Seven per cent. 
Q Still seven per cent 1 A Yes, sir. 
Q Mr. Fred Mausert held a share of your stocld A I believe 

he did; he said so. 
Q Well, don't you know1 A I don't know whether he was 

3 o the holder of it, no; he said he lost it. 

40 

Q You knew he held it in 19131 A He was entitled to a shar•e 
of stock ; yes, sir. 

By the Court. 
Q How frequently were the dividends declared 1 A Every 

year, in the fall of the year, except last year, I think we skipped; 
the same thing on the following year. 

Q Was a dividend declared in the fall of 19131 A Yes, sir. 
Q What was the par value of your shares 1 A $100. 
Q So that the dividend in the fall of 1913 was $71 A $7 each 

hundred. 
Q And the same in 19141 A Yes, sir. 
Q And the same in 19151 A Yes, sir; the only dividend ever 

declared was seven per cent. dividend, which the secretary's 
book will show. 
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By Mr. Bradner. 

Q Mr. Schuler, did you see any of the vans containing the 
goods when they were taken to Arlington 1 A I saw some of the 
vans when they were loaded at the time I was at the Arion Hall. 

Q You didn't see any delivered i A I don't remember when' 
they were delivered. 1 O 

Q You don't know what was in the vans 1 A I do not. 
Q Did you know what goods were stored in Arlington 1 A I 

did; yes. 
Q How did you know 1 A Took stock of them. 
Q When did you take stock of them 1 A I don't just recall 

the day, a day or so afterward, or the same afternoon; I don't 
recall which. 

By the Court. 
Q You did that yourselH A Yes, sir, with assistance, of 20 

course. 
Q Where was that done 1 A Done at Arlington, where the 

goods were stored. 

By Mr. Bradner. 
Q You kept them there for the Mutuai Distributing Com-

panyi A Yes, sir. 
Q You still have goods of Mr. Fred Mausert in your posses-

sion i A w·e have still goods on hand. 

Re-direct examination. 

Q Mr. Schuler, I think you said that on the 25th of June you 
had a conversation with Mr. George 1\1.ausert, in which he told 
you that his brother Fred had left town 1 A Yes, sir. 

Q What else did he say1 A Why, he spoke about owing us 
an account which Mr. George Mausert was responsible for, and 
he wanted to know whether he would not take the goods, or take 
a bill of sale for them. I told him I could not do anything of the 
sort until I had consulted counsel; I consulted you and you tl1en 
went with me to the Hotel Broad and got in conversation with 
Mr. Mausert, and after he told you the circumstances you-

Q What did he say to me when you were there 1 A He told 
you that his brother had left tovvn. 

Q Did he say thaU A Yes ; because there was a warrant out 
for his arrest. 

30 

40 



. .Anthony W. Schuler, re-direct. 

Q What else did he say~ A vVell, he told us that he was 
responsible to us for the account and he wanted us to take the 
goods, or a bill of sale, as I understood it at that time, and he 
then suggested a chattel mortgage would be best to secure our 
account. 

10 Q Well, what was said about that. What else was said about 
the chattel mortgage, if anything ? A ,vell, then you said, "How 
will we have this signed 1" He said, "You can fix up the mort-
gage, and bring it or send it to me, and I will see that it will be 
signed. '' : 1 

Q Well, what did he say about the property in Arion Hall, 
about leaving it there or taking it from there? A He said it 
would have to be gotten out of there very soon, because there 
would be another month's rent due, and he wanted to get away 
before there would be another month's rent due. 

20 ·Q Well, what did he say about the disposition? A I don 't 
know what you mean by that. 

Q Was anything said where it should be stores, or taken ? A 
He asked me if I had any place to store it; I told him no, not 
here in Newark; I told him if he wanted to send it ov-er to Arling-
ton we had plenty of room over there to store it. H e sajd, '' All 
right, I will send it over there." 

Q Well, did you see the chattel mortgage-when did you next 
see the chattel mortgage? A Why, the next morning, the 26th, 
I think. 

Q You had not seen Mr. Fred Mausert in the meantime? A 30 No, sir. 
Q Do you know the attorney that executed the chattel mort-

gage? A I don't; never heard of him before that. 
Q You said that George Mausert was treasurer up to the 

18th of June, 1913 ? A Yes, sir. 
Q What happened on the 18th of June ? A ,v.e had our 

stockholders' meeting and election of officers on that date, which 
comes on the first vVednesday of June of each year. 

Q The first or third "? A Tbe first or second. I am a little 
mixed up on that, I guess. I have it right here. 40 Q ,vhat are you looking at? A The by-laws; the constitution 
and by-laws. 

Q Well, tell us when the annual meeting is held? A The 
third "\Vednesday of June. 

Q That was the annual meeting? A Yes, sir. 
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A nthony W. Schuler, re-direct. 

Q .And you say that Mr. George Mausert was not re-elected 1 
A He was not; he sent in his resignation long before that, and 
it was accepted on that date, and Mr. Joseph Harginberg was 
elected in his place. 

Q He was the treasured .A He was the treasurer after Mr. 
Mausert. 

Q Who is your present treasur·er 1 A Joseph Mitchell. 
Q I understood you to say that you took sto~k of the goods 

that came over to Arlington and were put in your storehouse 1 A 
Yes, sir. 

Q And that you have sold all of the goods except thos•e which 
you say were-the list you gave of those which you now have on 
hand 1 A Yes, sir. 

Q And those you have sold appear in your book1 A Yes, sir. 
Q Did you receive any goods outside of those1 A No, sir. 
Q Did you receive any waiters' towels 1 A No, sir. 
Q Dish towels 1 A No, sir. 
Q Or roller towels 1 A No, sir. 
Q Any linen whatsoeved A No, sir. 
Q Any bottles of Mumm's Extra Dry1 A No, sir. 
Q Any liquors ·whatsoever 1 A None whatsoever; no. 
Q Did you receive any door checks 1 A That I cannot really 

recall now; I don't think so, excepting they were on our list. 
Q Well, did you receive Tungsten lamps 1 A No, sir. 
Q Table spoons 1 A No, sir. 
Q Or oyster forks 1 A No, sir; nothing of that sort at all. 

That was all, as I understood it, sent down to the Hotel Broad. 
Q Did you receive gas and electric chandeliers! A o, sir. 
Q Did you receive any box of carpenters' cabinet tools 1 A 

No, sir. 
Q Or vulcanizing out:fit1 A No, sir. 
Q Auto tools1 A No, sir. 
Q Auto tires1 A No, sir. 
Q (By the Court.) Wasn't there any silverware at alH A 

No, sir; that was sent to the Hot-el Broad, as I understood it; I 
didn't see it sent there; it was packed by M.rs. Briggs, and I 
understood it was sent to Mr. George Mausert's place, or Mrs. 
Briggs may have gotten some of them; I understood she got 
some of them. 

Mr. Bradner. I move that be stricken out. 

10 

20 

30 

40_ 



74 

Anthony W. 8clvuler, re-cross. 

The Court. It will all be stricken out, except the answer 
"No, sir." 

Re-cross exa;mination . 
. Q When you were talking to Mr. Geo_rge Mausert and Mr. 

Reed about the preparation of this mortgage, you left it to 
lO George Mausert to get it executed 1 A Why, I left it with 

Mr. Reed, and that is all I know about it; Mr. Reed, I presume, 
handed it to Mr. Mausert to have it executed; that was the un-
derstanding; my understanding. 

20 

Q The understanding was George Mausert was to get it 
executed 1 A Yes. 

Q After the annual stockholders' meeting at which Mr. George 
Mausert was deposed as treasurer he still was a stockholder, 
wasn't he 1 A I should judge he was. 

Q Well, you know he was. A I don't know; he might have 
sold his stock. 

Q Would not the stock book show 1 A I should judge the 
stock book would show if it was transferred. 

Q Did you know how long Mr. Fred Mausert was going to 
stay away from Newark 1 A I certainly did not. 

Q Did you expect him to stay away very longf A I didn't 
know whether he was going to stay away long or not; I didn't 
know anything about it; I was told he had skipped; that was 
all I knew. 

Q As far as you know he might have come back the next 
SO dayf A He might have come back the next minute for all 

I knew. 
Q And that was the reason you were in a hurry to fore-

close 1 A I wasn't in any hurry to foreclose whatever. He 
understood we were going to sell the goods and get the money. 

Q You did not comm uni ca te with him at all 1 A I did not 
-communicate with him; I only heard from him through his 
brother. 

Q Mr. Schuler, what became of that list that you made of 

40
, the stock in Arlington 1 A I don't know; I think I have a copy 

of it there. 
Q S"o you don't know what stock was there 1 A Yes, we 

have a copy of it there. 
Q As a matter of fact, you don't know whether you received 

the linen, silver or anything else 1 A I know we did not receive 
linen. 
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Mabel Gilman, direct. 

Q How do you know? A Because it was never sent over 
there. 

Q How do you know it was not sent there? You made the 
list of it afterwards? A All right; I know it wasn't there, then. 

Q It might have been there the day before? A It wasn't 
there the day before; it was sent to the Hotel Broad. 

Q How do you know it was sent to the Hotel Broad? A Be-
cause I was told so by Mr. Mausert. 
By the Court. 

Q George, I suppose you mean ? A George Mausert, yes sir. 
By Mr. Bradner. 

Q Mr. Mausert testified at the last trial? A Yes, sir. 
Q For the defendanU A Yes, sir. 

By the second juror. 
Q Why was it you insisted on a chattel mortgage? Why did 

you take a chattel mortgage? A For the simple reason I was 
advised to by our counsel. 

Q "\¥ ere there other pressing creditors? A I guess there 
were other creditors there, yes; and we were glad to get a 
chattel mortgage to cover our account; that stands to reason. 

Q What we principally want to know is, whether there was 
an urgent reason ? A There were other creditors, we under-
stood-the brewing ·company, and other people-and we were 
naturally glad to get a chattel mortgage to cover our account, 
which had been standing for a long while. 

Q What did you understand this check for $26 was for? 
A That was for the furniture account; after we had got our 
money and expenses we didn't want anything further out of 
it; we were glad to give him what we had there. 
By the Court. 

Q Regardless of the other creditors ? A We had nothing 
to do with the other creditors . 

.MABEL GILMAN, sworn for the defendant. 
Direct examination by Mr. Reed. 

Q You are connected with the Mutual Distributing Company? 
A I am. 

10 
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Mabel Gilman, direct. 

Q And have been with them how long? A Eight years last 
November. 

Q And in what capacity? A At present I am bookkeeper. 
Q How long have you been in that position? A --Why, I 

should think about three years I have had the entire charge 
1 o of the bookkeeping. 

Q And prior to that? A I was assistant bookkeeper. · 
Q Do you now Mr. F. William Mausert? A Yes, I do. 
Q How long have you known him ? A Why, I guess almost 

from the time I first went ·with the firm. 
Q Did you see him in between June 25th, 1913 and 1916? 

A No, I did not. 
Q Did you see him in 1916? A Yes, early in January, I 

believe it was the 4th of January, looking at different records; 
20 

I am convinced it was the 4th of January. 
Q What time of day? A Between 12 :30 and 1 :30. 
Q How do you fix that? A My lunch hour is between 11 :30 

and 12 :30, and it was right after I returned from lunch. 
Q Where did you see him? A He came in right after I 

returned. I was alone in the office at the time. 
Q Did you have any conversation ,vith him? A Yes. 
Q What was it? A Mr. Mausert said that when he leased 

the Arion Palm Gard-en it was with the idea of renting out to 
various organizations and societies for social purposes, but after 

3 0 he had signed the lease-
M r. Brndner. Objected to as irrelevant. 
The Coitrt. It is a conversation with the plaintiff; we 

haven't come to the relevant portion of it yet, perhaps. 
A (Continued.) That organizations and committees would 

come and make reservations for this hall, but they ·would later 
find it had been constructed by non-union labor, and they would 
cancel the reservation; he said it was a losing game from the 
start, and to -cover himself he had to turn it into a dance hall. 

40 Q Was there anything further? Did you have any further 
conversation? A Well, just in reference to his brother. 

Q And during the time he was there did Mr. Schuler come 
in? A Mr. Schuler came in later; he was there quite a while; 
he and I were there, well, about an hour I imagine, and Mr. 
Schuler came in. 
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Helen M. Freeman, direct. 

Q What happened then, when Mr. Schuler came in 1 A He 
said he came down to see about his account. 

Q Who said this 1 A Mr. Ma usert. 
Q Very well. A Mr. Schuler and he went into the general 

office, the private office, and after a while Mr. Schuler came 
out and said, '' Let me see the books.'' I took the book from 
the safe to the main desk. 

Q ·where was the main desk 1 A In the center of the 
reception office. 

Q vVell, what after that 1 A Miss Freeman took the book 
from the desk to the inner office. 

Q You did not go in 1 A No, I did not go in. 
Q Did you do anything further while Mr. Maus·ert was there 

that day 1 A Well, do you want to know what Mr. Schuler 
did, or what I did 1 I did nothing else in reference to it at all. 

Q (By the Court.) Did you hear any conversation between 
Mr. Schuler and Mr. Mausert 1 A I did not hear the conver-
sation between them, no. 

Q (By Mr. Reed.) ·well, did .you see any action 1 A I 
heard Mr. Schuler say, "Make out a check to cover the dif-
ference in· Mr. Mausert 's account.'' 

Q This was not in Mr. Mausert's presence1 A I don't 
remember that; I wouldn't want to say; I don't know; I don't 
remember whether Mr. Mausert came out or not. 

Q Did you see Mr. Mausert when he went out 1 A I don't 
remember that. 

Not cross examined. 

HELEN M. FREEMAN, sworn for the defendant. 
Direct examination · by Mr. Reed. 

Q Are you connected with the Mutual Distributing Com-
pany1 A I am. 

Q In what capacity 1 A "\¥ell, I am cashier and head of the 
office at present. 

10 
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Q Did you have anything to do with the bookkeeping at any 
time 1 A I did. I was bookkeeper when I first went there. !0 

Q Up to what date1 A Well, I should judge for about five, 
six or seven years. 

Q Up to when 1 When was the last date 1 A vVell, that 
I can't r emember; when I gave them up and Miss Goldman 
took them over. 
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Helen M. Freeman, direct. 

Q How long ago was that 1 A Oh, perhaps three or four 

years. 
,Q Will you look at the ledgers there beside you and tell me 

whether you kept those books 1 A Yes, I did. 
Q What is this book 1 A That is the sales book. 

10 
Q What does it contain 1 A Contains sales of the goods 

and chattels, F. W. Mausert, and other ones. 

20 

30 

Q What is your method of bookkeeping with regard to this 1 

What I mean is, are the items posted from here to the ledger1 

A Yes. 
Q Is there any other book than these 1 A The cash book. 
Q What does that show1 A That shows <msh that we re-

ceived for goods that we sold. 
Q Which one of these is it 1 A Well, there are two there. 

(Books produced.) 
Mr. Reed. I offer these books in evidence. 
Mr. Bradner. I object if the Court please. I don't 

see how these books are relevant to the issue. 
The Court. I am inclined to sustain the objection. 

Mr. Reed. Of course, the part of the books that went 
before contains the account of the sale of these goods, 

and it was shown to the plaintiff. 
The Court. I have not yet undeTStood just what was 

shown to the plaintiff. 
Mr. Reed. Possibly I will renew the offer after this 

witness has testified further on tlie subject. 

Q Do you know Mr. F. W. Mausert1 A I do. 
Q And did you see him in 19161 A I did. 
Q What part of the yead A The first of January; about 

the 4th. 
Q Where was he1 A At the offic-e of the Mutual Distribut-

ing Company. 
Q What time of day1 A Well, when I saw him it was 

about half-past one. 
Q How do you fix that time 1 A Because I go to lunch 

40 from half-past twelve to half-past one; when I returned he 

was there. 
Q Who else was there 1 A Miss Goldman. 
Q .Anyone else 1 A W-ell, the young lady that went out with 

me at the lunch hour the same time I did. 
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Helen M. Freeman, direct. 

Q Was Mr. Schuler there1 A Not yet, no. 
Q Did he come in 1 A He did. 
Q And about what time 1 A I should think a quarter of two. Q What happened then 1 A He and Mr. Mausert went into the private office. 
Q What next happened, as far as you know 1 A Mr. Schuler asked for the books. 
Q What did you do 1 A Took them in. 
Q Took them in where 1 A In the inner office. 
Q Who was there1 A Mr. Schuler, Mr. Mausert and myself. Q Well, what occurred then 1 A Mr. Schuler asked me to open the books and show Mr. Mausert his account. I did so. 
Q vVhat did you show him f A Showed him the account of the furniture we had sold. 
Q Will you tell us on what page it is in this 1 A It is on pages 735 and 225. 
Q 735 on one ledger and 225 on the other f A Yes, sir. 

By the Court. 

Q Those were the only books you showed him, the ledgers 1 A No, I showed him the sales book also. 
Q Those are the only ones, the two ledgers and the sales book~ A Yes, sir. 

By Mr. Reed. 

10 

20 

Q Did you show him the cash book 1 A No, he said he was 
satisfied with what he had already shown him; he didn't care 30 to see it. 

Q Well, after he had looked up this account, what was said, or did he say anything while you were looking at it f A Yes, he was satisfied with everything that had been done. 
Q What did he say~ A He said he was very well pleased with what Mr. Schuler had done for him and he showed him 

what the balance was, and Mr. Schuler said to him, "Would 
you like to have a check for the balance 1 '' and he said, ''Yes.'' He turned to me and said, '' Miss Freeman, make out a check.'' 
I did so, and Mr. Mausert thanked him for what he had done 40 for him. 

Q What else1 A He said he was very well pleased with what had been done. 
Q And what happened then 1 A He came out and bid us good-by and went away very pleasantly. 
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Helen M. Freeman, direct. 

Q Did he make any demand for what he said was his prop-
erty at the time he was there? A No, he did not. Mr. Schuler 
asked him what he wanted him to do with the balance of the 
goods. He said, ''You might as well keep them and sell them.' ' 
Mr. Schuler said, '' All right, whatever we get out of it we will 

10 give to you." He said, "All right," and went out. 

20 

30 

Q You referred to a check; is that the one (showing witness 
check? A That is the one. 

Q That is Exhibit P. 5. Well was anything said about divi-
dends? A There was not. 

Q Did either Mr. Schuler or Mr. Mausert mention the ques-
tion of dividends? A They did not. 

Q Now, turn to your book there. How does it appear that 
there was a balance due? A Well, because we had-

M r. Bradner. I object to that, if the Court please. 
The Court. She says this is the account that was shown 

to Mr. Fred Mausert, and the books now will be received. 
Exception to plaintiff. 
Said books offered in evidence, being the sales book and 

two ledgers. 
The Court. The ledgers should be marked on the pages 

referred to. 
Said books are marked Exhibits D. 9, D. 10 and D. 11. 

By the Court. 
Q Do these books show the original account against Mr. Mau-

sert? A Do you mean the merchandise he purchased from us f 
Q Yes. A Yes, but not on this page; this is the furniture 

account. 
By Mr. Reed. 

Q On t_his page, 735, on Exhibit D. 10, what appears? A It 
shows the different people that we sold the goods to, and what 
we got for them as a total, itemized in the sales book. 

-Q Was that transferred anywhere? A Transferred to this 
40 ledger. 

Q Showing balance carried forw:ard? A Ba.lance carried 
forward. 

Q Balance of $121.11? A No; the auditor told us we were 
running our account wrong, and we made a journal entry and 
transferred the account that Mr. Mausert owed us to here. 
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II elen M. Freeman, direct. 

Q That is D. 91 A Yes, sir. 
By the C9urt. 

Q See here, Miss Freeman, the last item on the credit side 
of page 735 is $121.111 A Yes, it was carried on here. 

Q And your first item is $121.111 A Yes. 
Q Is not that a balance carried forward 1 A Yes, it was a 

journal entry; I don't know as you would just call it a balance. 
By Mr. Reed. 

Q It got into the other book, that is the point. How does it 
appear that there was a balance of $26.531 A Because our ac-
count with F. W. Mausert was $682.88, and there were other 
items that were charged against his account, such as sundry 
items for advertising, and the expense of Job DeCamp, Reed and 
Lynch account, sums which Mr. George Mausert authorized us 
to use and charge against the account at the time the goods were 
sold. 

Q You did not talk to Mr. George Mausert, did you 1 A No. 
Mr. Reed. ,Ve would like to withdraw that part of th~_ 

ans,ver. 
Q You said they were charged against these various bills 1 

A Yes. 
Q What were they for 1 A Expenses. 
Q Expenses in connection with what 1 A The moving of the 

10 

20 

goods. 3() 
Q :-\i\That else 1 A I can't just tell you off-hand. 
Q Where do they appear 1 A Well, they appear-they don't 

appear in these books we have here. 
Q I show you some bills fastened together by a pin; what are 

they1 A Bills that were given to us to pay in reference to the 
expense of this account. 

Q vVell, now, will you compare these items with the items of 
charge which you have in your account and tell us whether they 
are the same or not 1 Read them off as you compare them. 
A ·we have one here of Job DeCa:µip for the moving of the ·40 
goods from N ew:ark to Arlington of $56, and he made us an 
allowance of $6; we got them moved for $50. Then we have 
one here from the Second District Court of the City of Newark 
for Mr. Lynch of $30 for the foreclosing of the chattel mortgage. 
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fl elen M. Freeman, cross. 

Then we have another one of H. B. Reed for expenses and draw-
ing up chattel mortgage; expenses and so forth. And then 
we also have one here of Mr. Mausert, turned in for labor of 
carpenters, etc. 

Q How do those compare with the expenses that you say 
10 were charged there1 A They compare with the expenses that 

we have charged there. 
Q Were there any others 1 A Advertising and sundry 

items. 
Q How much was that 1 A $16.03. 
Q Do you k~ow what the advertising was 1 A The advertising 

of the goods we took under chattel, and were trying to sell them. 
By the Court. 

Q · Where is that Mausert bill 1 A In with these items here. 
Q You cannot show it to us 1 A I cannot show it to you 20 because I haven't the-
Q Which items include that1 A Reed, De-Camp and Lynch; 

they were all included together. 
Q DeCamp and Reed and Lynch amount to exactly $121.11, 

so how could anything else be included in that 1 A He had 
transferred from George E. Mausert $80.53, which account was 
to be charged with. 
Cross examination by Mr. Bradner. 

Q ;Were you in the room all during the conversation between 
80 Fred Mausert and Mr. Schuler 1 A At the time that Mr. Schu-

ler was showing Mr. Mausert the books I was there; I explained 
to Mr. F. W. Mausert. 

Q Were you there all during the time Mr. Schuler and Mr. 
F. W. Mausert were talking1 A Well, no, I wasn't; I wasn't 
there when they first met. 

Q How long were you there 1 A That I can't state; long 
enough to do my duty. 

Q How long was Mr. Fred M.ausert with Mr. Schuler7 
A That I don't know. 

40 Q Do you make out all the checks 1 A I do. 
·Q Do you make out dividend checks 1 A No, I do not ; I 

make out the list that they are taken from, and oversee them. 
Q Have_ you ever sent a dividend check to Fred Mausert? 

A I have; 
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Helen M. Freeman, cross. 

B y the Court. 
Q Is there any book here from which you can tell the last 

dividend check you sent him 1 A I sent the last dividend check 
to him in 1915. 

By Mr. Bradner. 

Q What date 1 A I think it was in October. 
Q Where did you send it to 1 A Glens Falls. 
Q What was the amount 1 A Seven dollars. 
Q Did you send a dividend check to him before 1 A I 

judge so. 
Q Don't you know 1 A Well, I haven't the memory to 

remember, because we have a great many to send out, but if he 
is on the list, which he is, his check would go out. 

Q Did you send him a dividend check in 19131 A I believe 
I did. 

Q Have you the list of stockholders here that you sent 
dividend checks to 1 A No, I have not. 

Q So you don't know whether you sent dividend checks or 
not in 1913 or 19141 A Well, if we did, he got one. 

Q Did you send him one in 19161 A No. 
Q Who instructed you to put the items of expenses, Mr. 

Reed 's bill and Mr. Lynch's and the moving bill, in that ledger 1 
A Why, I judge Mr. Schuler. 

Mr. Bradner. If the court please, I ask that the 
items of expenses that appea_r in these books be not ad-
mitted in evidence unless it is shown that Mr. Fred Maµ-
sert authorized them to go in. There is no proof of any 
authority from Mr. Fred Mausert. 

The Courit. The only ground upon which these accounts 
are admitted is that these accounts were shown to Mr. 
Mausert and that, according to the testimony of this wit-
ness, he expressed approval of the account, and, after 
examining the account, accepted a check for a balance, 
which is shown by these books. I don't think we are 
concerned at this time with the details. ThP hookR WP.re 
admitted upon the question of ratification, to which you 
have already objected. 

10 
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Ma,rguerite Pearsal, direct. 

MARGUERITE PEARSAL, sworn for the defendant. 
Direct examination by Mr. Reed. 

Q Where are you employed 1 A Mutual Distributing Com-
pany. 

Q And how long a time 1 A Seven years last February. 
Q What office do you hold 1 A Typist and billing clerk. 
Q Who mails the letters 1 A I do that; I have charge of all 

the typewriting of all the letters. 
·Q I show you Exhibit D. 7 for identification; do you recog-

nize that 1 A Yes, sir. 
Q What is it 1 A Why, it is a letter telling Mr. Mausert-
Q Not what it is telling him; it is a letter, is iU A Yes. 
Q A copy of a letter 1 A Yes, a copy of a letter. 
Q Where is it taken from; where does the copy come from 6! 

A Why, it is a copy of a letter that was given to me to write 20 to Mr. Mausert. 

By the Court. 

Q Carbon copy or letter-press 1 A This 1s a carbon copy 
of a letter I wrote to Mr. Mausert. 

By Mr. Ree·d. 

Q I want you to tell us what you recall about that, if any-
thing. Do you remember this particular letter 1 A "\\Thy, only 
that I write all the letters that go out. 

30 Q And what do you do with them 1 A Why, I mail them, of 
course. 

Q That is to say, you don't remember this particular letter, 
but you are speaking now of the custom 1 A I know that I sent 
this letter out. 

Q How do you know that 1 A Only that I know I sent it, 
that is all I can say; I know I send out all letters; no one else 
has anything to do with it but myself. 

Mr. Reed. Now, I will renew the offer. 

40 By the Co1trt. 

I l 

Q Do you know where that copy came from 1 A Why, out 
of our files, I suppose ; I file them. 

Q Do you knmv1 Not what you suppose. A What do you 
mean1 
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JI elen M. Freeman, direct. 

Q Do you know where that letter was taken from to brinO' 
to the court 1 A Why, out of our file, I presume. 

Q Not what you presume. A Out of our file. 
Q How do you know that 1 A Because at that time I was 

doing the filing also. 
Q Did you take that letter out of the file yourselH A I 10 don't know whether I took the letter out of the file myself; no. 

By Mr. Reed. 

Q I show you a list of articles; can you tell me what that 
is 1 A A list of the goods that we sold. 

Q Did you copy that 1 A I typewrote this, yes; from a list 
that Miss Freeman gave me. 

Q What became of iH A Little slips, I presume, that is 
the way they were, and I remember the making of them, and 
the writing of this-no, this is taken, I guess, from our ledger. 

Mr. Bradner. I ask that this be stricken out. 
The Court. It will all be stricken out. Don't "sup-

pose'' and ''presume'' things; you must testify only from 
your own recollection; if you don't know positively you 
should not state. 

Q Did you write this 1 A Yes. 
Q Do you remember what you wrote it from 1 A No, I 

do not. 

Not cross examined. 

HELEN M. FREEMAN, recalled for the defendant. 
JJirec t exa.mination by Mr. Reed. 

Q Miss Freeman, I want to show you D. 7 for identification. 
Tell me, if you can, what you know about it1 A I know that 
that letter was written in our office. 

Q Where did it come from to bring it here1 A Came out 
of our files. 

20 

30 

Q Who took it out 1 A I did. 4Q 
By the Court. 

Q What kind of file 1 A We have an alphabetical file; each 
customer has a blank and all letters and correspondence are 
kept in their blanks, and this was taken from that. 
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Helen M. Freeman} direct. 

Q How was that blank labeled 1 A "F. W. Mausert ac-
count.'' 

Q And you personally took it ouU A I did. 
Q When 1 A At the time we started our trial. 

By Mr. Reed. 
·Q Do you mean by that, last week or last year1 A I mean 

in the beginning, when we started it; in the beginning of last 
year, when we were getting our evidence together. 

Q What was done with it, so far as you know1 A Why, it 
was taken out of the files and handed to you. 

,Q You did not hand it to me, did you 1 A No, I gave it to 
Mr. Schuler. 

By Mr. Bradner. 
Q Who put that in the file 1 A Why, Miss Pearsal. 
Q Did you see her put it in 1 A She did all the filing at 

the time. 

By the Court. 
·Q That does not answer the question. A Well, no, I didn't 

see her put it in. 
Q You don't remember that you took it out1 A I know I 

took it out. 
By Mr. Reed. 

3 O Q Miss Freeman, I show you a list of goods and amounts; 

40 

can you tell me anything about how that was made iip 1 A It 
was made up from our ledgers. 

Q By whom 1 A By Miss Pearsal. 
Q What is iU A A copy of the account of items sold to 

the different people. 
Q 1What items, of whaU A Furniture, partitions, and so 

forth. 
Q In connection with what account 1 A With the F. W. 

Mausert furniture account. 

Said list marked D. 12 for identification. 
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H u,gh B. Reed, direct. 

A THONY W. SCHULER, recalled for the defendant. 
Direct examination by Mr. Reed. 

Q Mr. Schuler, I show you Exhibit D. 7 for identification; 
Miss Freeman says she gave it to you when you were in prepa-
ration for the last trial of this case; what did you do with it~ 
A Took it up to your office. 

Q And what then 1 A Took it up to your office and handed 
it to you. 

Mr. Reed. I would like to be sworn. 
The Court. The mere fact that you had it, Mr. Reed, 

does not make any difference. 
Mr. Reed. We offer this in evidence. 
Mr. Bradner. I still object; having taken a copy from 

the files, she did not put it there, she did not know where 
that copy came from; it is very general testimony to go on. 

The Oourt. I think when it has been shown that the 
letter has probably gone through the regular routine it is 
sufficient to admit it in evidence, and then whether or not 
it was mailed may possibly be shown by testimony that 
it was never received. Where the witness testifies that 
it was mailed because of the routine of the office, and not 
because of any personal recollection, I think the practice 
is that where it is shown that the letter probably has 
passed through the regular routine of the office to admit 
it in evidence. The letter will be admitted and an excep-
tion will be noted if you desire. 

Said letter marked Exhibit D. 7 and read. 
Exception to plaintiff. 

HUGH B. REED, sworn for the defendant. 
Direct examination by Mr. Harris. 

Q Mr. Reed, on the 26th of June, 1913, you had a conver-

10 

20 

30 

sation with Mr. George E. MauserU A Yes. 40 
Q Where was that 1 A At the Hotel Broad. 
Q Will you relate that conversation 1 A I went with Mr. 

Schuler to the Hotel Broad and there found Mr. George Mau-
sert, who said that-
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Hugh B. R eed, direct. 

Mr. Bradner. I object to any conversation with Mr. 

George Mausert not had m the presence of Mr. Fred 

Mausert. 
The Court. The objection is sustained. 

Q What time was it, Mr. Reed, that you went to the Hotel 
1 O Broad , A Between one and two. 

Q How do you fix that in your mind, A I was engaged in 

the trial of a case here in the court house at that time. 
Q Who was interested in that case, A Mr. Schuler. 
Q· And how did you come to go down to the Hotel Broad 7 

A At his request. 
Q And that was when, After couTt recess, A During court 

recess. 
Q How long were you down at the Hotel Broad, A Ten or 

fifteen minutes, I should think. 
20 Q Did you return to the court in the afternoon, A That is 

30 

40 

my recollection. 
Q Was Mr. Schuler with you, A I think he was. 
Q When did you leave the courthouse in the afternoon 1 

A Some time during the afternoon; I cannot recall that. 
Q Mr. Schuler was with you during the afternoon in court1 

A That is my recollection. 
Q There is testimony on cross examination with regard to 

the chattel mortgage; what do you know with regard to this 

chattel mortgage, MT. Reed 1 A Well, I prepared it. 
Q Then what did you do with it, A I gave it to Mr.-

I am not sure whether I sent it or not, so I can't say just what 

I did with it. 
Q Did you have anything to do with the lawyer who exe-

cuted it-before whom this chattel mortgage was executed? 

A Nothing whatever. 
Q Do you know the lawyer, A No. 
Q When did you next see the chattel mortgage, A It was 

brought to my office the next morning. 
·Q What date, A The 26th of June. 
Q Then what did you do with it1 A Had it recorded. 
Q What did you do-there is testimony on cross examination 

with regard to the foreclosure of this chattel mortgage-what did 

you have to do with that, A Well, it was brought to me to 

foreclose. 
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Jlugh B. Reed, cross. 

Q ·what did you do~ A I employed a sergeant-at-arms for 
that purpose, after inquiring into the circumstances. 

Q Did you make any demand, Mr. Reed~ A No, because 
of the information I had received. 

Q ,What was thaU A That Mr. F. \ff. Mausert had left 
to-wn in fear of arrest on a warrant, and they did not know 
where he was. Mr. George Mausert said he did not know, or 
could not tell, ·where he was; no use of notifying him, he hacl 
not been at the Mutual Distributing Company, the place where 
thr mortgage was made payable. 

Q Were you at the foreclosure sale~ A I was not. 
Cross examination by Mr. Bradner. 

Q What time of day did you prepare that mnrtgage, Mr. 
Reed~ A I think it vvas between twelve and one, or one and 
h\ o; I think it was done at once, immediately. 

Q Why was it d1~awn payable on demand 1 A Well, Mr. 
George Mausert said that his brother had gone-left town-and 
he suggested that we take a bill of sale for the property, and I 
thought it was more advisable to take a chattel mortgage, but it 
was expected that it would be foreclosed almost immediately, so 
it was drawn in that way. It was the intention of Mr. George 
Mausert-expected the mortgage to be foreclosed; they were 
taking the stock out of the place there; Mr. Fred Mausert, ac-
cording to George, was not expected to return; he was gone and 
thry were leaving this property. George Mausert was respon-
sible to the Mutual Distributing Company, for he had guaran-
teed the account, said he was interested in seeing the bills paid, 
seeing that they got their money so that he would not be held 
for it; besides, he said the rent was coming due the first of the 
month and he wanted to get the stuff out of there. 

Q Drawing up a mortgage payable on demand, did you not 
realize you had to make a demand for it~ A Well, that is ·what 
the terms of the mortgage said; I did not realize it was necessary 
to make a demand, no; I am satisfied now that it is not necessary 
to make a demand if you cannot find the man to make a de-
mand on. 

By the Court. 

Q Mr. Reed, when did you obtain the list that you put in the 
chattel mortgage~ A Mr. George Mausert either said that he 

20 

4.u -
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Frederick W. M ausert, direct. 

would give it to me, or send it to me; I don't know whether 
he gave it to me when I was in the Hotel Broad, or sent it up 
later in the afternoon. 

Q And you had that put in 1 A I did, yes. 
Q You received it from George Mausert 1 A I received it 

10 fr.om George. I don't want your Honor to think I am saying I 
received it directly from him, but he spoke of sending it to me 
when we were down there. My recollection is, I was to go 
back to the trial of a case at two o'clock, so my arrangement 
was, if he did not give it to me he should send it to the office. 

By Mr. Bradner. 

Q You knew Fred Mausert was out of town at the time 1 
A Yes, at least, that is, so his. brother George said. 

Q You knew he would not be back for some time 1 A That 
was the expectation; he was a fugitive from justice, from the 

20 information he gave me. 
Q Why did you make it payable on demand if you knew those 

facts 1 A My expectation was the mortgage would be due at 
once. 

DEFENDANT RESTS. 

FRED.ERICK W. MAUSERT, recalled in rebuttal for the 
plaintiff. 

Direct exa,mina,tion by Mr. Bradner. 

Q Mr. Mausert, did you owe any rent at the time of this 
transaction 1 A No, sir. 

Q Did you have any creditors at that time besides the Mutual 
.Distributing Company1 A Yes, quite a few. 

Q Were their bills very large 1 A Oh, no; no, sir. 
Q As much as the Mutual Distributing Company's1 A No, 

sir. 
Q Do you recall now who they were 1 A People I was deal-

ing with. 
iO Q Y.es. Do you recall who they were1 A ·why, yes; Trefz 

Company. 
Q Anybody else 1 A I dealt with some New York people-

glasses, etc. 
Q About how much did you owe these people, do you know f 

A I could not say that; the bill was very small. If you got 
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91 
.Alfred Jia,rgan, direct. 

anything from these concerns you would have to pay; they . would not give you any credit. 
Q You did not carry a large amount 1 A No, sir. 
Q Mr. Mausert, do you recall when you executed that mort-gage, signed it 1 A I don't quite understand . 
Q Do you recall the execution of the mortgage 1 A Yes, sir. :f o Q ·where di°d you sign it 1 A In Hoboken. 
Q What _time of the day~ A I judge about five o'clock in the afternoon of June 25th. 
Q Did you know at that time that your goods were being re~ moved 1 A No, sir; I did not. 
Q When did you first find out the goods were being removeµ 1 A After signing-

M r. Reed. I object to this. 
The Court. The objection will be overruled. 20 

Q When did you first find out your goods were being re-moved 1 A It was after five o'clock, June 25th. Q How did you find out 1 

Mr. R ecd. I object to that. 
A Telephoning to my place of business. 

Q '\Vho did you talk to 1 A Mr. Mockler. 
Q Did you know it was Mr. Mockler 1 A Yes, sir. 

Mr. Bradner. If the Court, please, I would like to in-
-3-~ 

terrupt the witness a minute; I brought Mr. Hargan up from the prosecutor's office. 
The Court. Very well. 

('\Vitness withdrawn.) 

ALFRED HARGAN, sworn for the plaintiff in rebuttal. 
Direct examina,tion by Mr. Bradner. 

Q Are you connected with the prosecutor's office 1 A County detective attached to the prosecutor's office. 
Q Were you holding that position in June, 19131 A I was. Q ·were you acquainted with Mr. Frederick William Mausert1 A I knew who he was, but I was not personally acquainted with him. 
Q '\Vere you acquainted with his place of business 1 A I was. 
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Frederick W. Mausert, direct. 

Q Would you know if there were a warrant out for his ar-
rest at that time, or not1 

The Court. Could the detective know that, with all the 
committing magistrates throughout the county, until the 
papers actually came to the prosecutor's office 1 

IO By the Court. 

Q You would not, would you, Mr. Hargan 1 A No, sir. 

By Mr. Bradner. 

Q Do you know whether there were any complaints made at 
the prosecutor's office 1 A I do. 

Q Were there any complaints made about the way the busi-
ness was run at the prosecutor's office 1 A No. 

Q To your knowledge, then, there was nothing in the prose-
2o cutor's office against Mr. Mausert's busines·s at that time1 

A Not to my knowledge. 
Q Would you know if there were 1 A At t_hat time, yes. 

Not cross examined. 

By the Court. 

Q Would you know if the complaint came in 1 A Well, I 
would have to go further than just testify to complaints, at 
that time. 

Q Were there before, -or later~ A No, but at that time what 
30 I was doing in the office would give me knowledge. 

Q ~Vhen, on June 25th 1 A Yes. 

FREDERICK W. MAUiSERT resumes the stand. 

Further direct examination by Mr. Bradner. 

Q Mr. Mausert, did you ever receive a letter from the Mutual 
Distributing Company containing a statement of any account 
with them1 

The Court. I suppose what you ought to do is to show 
40 him that letter, isn't it~ 

Q Letter of May 1st, 1914, Exhibit D. 4; did you ever re-
ceive the original of that letter, Mr. Mausert 1 A No, sir. 

Q Has the Mutual Distributing Company ever offered to 
return your goods 1 A No, sir. 
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Frederick W. Maiisert, direct. 

Q Have they offered to return the balance of the goods which 
they still have 1 A No, sir. 

Q Have they offered to pay yo1,1 for them 1 A No, sir. 
Q Did you agree with them in any way to let them keep those 

goods and sell them 1 A No, sir. 
Q When you went down to the Mutual Distributing Company 

in January, 1916, did you at that time know of this foreclosure1 
Did you know these goods had been foreclosed 1 A Yes, sir. 

RECESS. 

Q When did you first see the chattel mortgage in this case 1 
A June 25th. 

Q When on June 25th 1 A About five o'clock in the eve-
ning. 

Q Where did you see iU A At Hoboken. 
Q Was that the first time you saw it 1 A The first time. 

Who showed it to you then 1 A Raymond Mausert. 
Q Who is he 1 A A nephew of mine. 
Q •Whose son is he 1 A George Mausert 's. 

By the Court. 
Q Where were you at that time1 A In Hoboken-in New 

York City. 
Q When he showed you the chattel mortgage 1 A In Ho-

10 

20 

boken. 30 
By Mr. Bmdner. 

Q Whereabouts in Hoboken 1 A I could not tell you just 
where it was; in a lawyer's office. 

Q Who brought you to Hoboken 1 A Raymond Mausert. 
By the Court. 

Q From New York1 A Yes, from New York. 
By Mr. Bradner. 

Q Where did you first see Raymond on that day1 
York City. 

Q Whereabouts· 1 A My sister's home. 
Q Did he come there 1 A Yes, sir. 
Q What did he ask you to do 1 

A New 
··40 
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Frederick W. Marusert, direct. 

Mr. Reed. Objected to. 
The Court. Objection sustained. 

Q Did you send for Raymond to come there 1 A No, sir. 
Q Did you know he was coming there1 A No, sir. 
Q Did you know anything about this mortgage until he came 

there 1 A No, sir. 
Q Had you talked about giving a mortgage at any time be-

fore this 1 A No, sir. 
Q Mr. Mausert, do you recall coming to Newark in January, 

19161 A Yes, sir. 
Q Where did you go when you first came to Newark 1 Who 

did you go to see 1 A Went to Mr. Bradner's office. 
Q What did you go there for1 A In regard to-

M r. Reed. Objected to as immaterial and also as rn-
competent. 

The Court. The objection will be sustained. 

·Q Where did you go from there1 A The Mutual Distribut-
ing Company. 

Q What did you go ·there for1 

Mr. Reed. I think it is immaterial what he went there 
for; I object to the form of the question. 

The Court. I sustain the objection. 

Q What did you do there1 A Talked to Mr. Schuler. 
30 Q What did you talk to Mr. Schuler abouU A About my 

goods. 
Q What did you say to him 1 A I said, ' ·'I demand my 

goods.'' 
Q Anything else 1 A He said, '' You can't have them.'' 
Q Were you very friendly with Mr. Schuler1 A No, sir; 

we had words. 
Q Were you friendly with him when you went there 1 A Yes 

sir-Oh, you mean previous to going away1 
Q When you left him after seeing him 1 A No. 

4:!J Q Did you agree to any account while you were there 1 
A No, sir. 

Q Did he off er to return the goods he still had while you 
were there 1 A He did not. 

Q Did he offer to pay you for them 1 A No, sir, he did not. 



Frederick W. Marusert, cross. 

Q Mr. Mausert, while you were staying at Mrs. Caldwell's, 
1 believe-how long did you stay .at Mrs. Caldwell's 1 A About 
two weeks. 

Q While you were there did anyone call on you 1 A Yes. 
Q Who called on you 1 A Mr. Raymond Mausert and Mr. 

George Mausert. 10 
Q ,Was any demand made on you while you were there for 

the Mutual Distributing Company1 A No, sir. 
Cross examination by Mr. Reed. 

Q Mr. Mausert, how old was Raymond Mausert in 1913, do 
you remember 1 A I don't know. 

Q Do you know about how old he was 1 A About eighteen 
or twenty, I should judge. 

Q You said that you had quite a few other creditors, but 
you owed no rent, as I understand 1 A No, sir. 

Q You had a lease where you were1 A Yes, sir. 
Q Your rent came due on the first of the month 1 A No, 

on the 15th. 
Q The rent came due on the 15th 1 A Yes, sir, as near as I 

can remember, the 15th of the month. 
Q And what was your monthly rent1 A Beg pardon 1 
Q How much 1 A Why, it varied; the first year-

By the Court. 

Q In 19131 A In 1913 I think it was three hundred and 
fifty-four dollars and some cents a month; I would not say for 
snre, but I believe that is what it was. 
By Mr. Reed. 

Q How much did you owe Trefz' brewery 1 A I don't 
know. 

Q Several hundred dollars 1 A No, sir, I am sure I did not. 
Q You cannot tell us the amount 1 A No. I never owed a 

bill like that. 
Q You owed the Mutual Distributing Company nearly $700, 

didn 't you 1 A Well, I don't think so ; as nearly as I can re-
member I thought it ,,ras three hundred and something; it was 
quite a surprise to me when they presented this big bill I heard 
he 1 e in the testimony. 

20 

40 
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Frederick W. M(lfUsert, cross. 

Q Can you tell us any other people you owed f Did you owe 
any other people in New York f A No, I did not owe anybody 
in New York that I remember of. 

Q Did you owe .anybody else in Newark f A · I might have 
owed a few little cigar bills. 

10 
-Q Is that all f A Maybe a few little more bills; anybody 

that is in business owes some little bills. 

20 

Q You said you knew in January, 1916, that the mortgage 
had been foreclosed, did you not f A I knew that Mr. Schuler 
had my goods, yes. 

·Q You told us just before adjournment that you knew the 
mortgage had been foreclosed f A I don't quite understand. 
What do you mean, Mr. Reed f 

Q ( Question read.) You know what a mortgage is, do you 
notf A Yes, sir. 

Q You know what a foreclosure is f A Yes, sir. 
Q And you knew the mortgage had been foreclosed f A YeR, 

I did. 
Q When did you first learn that ? A Why, after the goods 

was taken out of the place of mine. 
Q After they were taken out of your place? A Yes. 
Q How soon after that was it f A After I found out the 

goods were removed. 
Q I say, was it soon ~fterward you found out the mortgage 

had been foreclosed f A Yes. 
Q Well, then, it was before you wrote this letter of April 

30 27, 1914, which is marked D. 31 A This letter, do you mean, 
was sent before I knew-

Q No, the letter was sent after you knew, was it not! 
A Yes, sent after. 

Q The letter was sent after you knewf A res, sir. 
Q And you paid $10 for the spotlight, didn't you 1 A :Mr. 

Bird paid $10; I didn't. 
Q Well, he paid .at your direction, didn't he f A Had to have 

it; why, yes. 
Q He paid it at your direction f A Could not get it unless 

40 he paid for it f Mr. Schuler said he wanted $10 I said, " Give 
him $10." I wrote the note, "Give him the spotlight for $10." 

Q Well, prior to this letter of April 27th, you wrote this 
other letter, which I now show you, which is marked D. 4, did 
you nott A Yes. 



Frederick W. Mausert 7 cross. 

Q You knew the mortgage had been foreclosed at that time 1 
A Yes, I did. · 

Q That was the first time you had written to the Mutual 
Distributing Company, wasn't it 1 A I am not sure whether it 
was or not. 

Q You had not communicated with them in any other way 1 
A I wrote them a number of letters, and no reply. 

Q Have you any copies of letters you wrote them 1 A No, 
1 have not. 

Q Well, now, in January, 1916, January 4th, you said, you 
went to the Mutual Distributing Company1 A Yes. 

Q And said, "I demand my goods." A Order from my law-
yer, Mr. Bradner, yes, sir. 

Q And Mr. Schuler said you couldn't have them 1 A Couldn't 
have them, no, sir. 

Q How long were you there 1 .A Why, probably half an 
hour-about. 

Q Was Mr. Schuler there when you went in 1 A I don't 
remember. 

Q You don't know whether you waited there some time before 
hr came 1 A I would not say that he was there or not, but he 
was there shortly after I was there. 

Q Did you see Miss Goldman there 1 A I seen some of 
the ladies in the office. 

Q Did you talk to them 1 A No, I don't remember talking 
to them; just asked for Mr. Schuler. 

Q You did not say anything at all 1 A That was about all I 
said ; I didn't know if Mr. Schuler was in the rear of the build-
ing, or where he was; but I seen him shortly after that. 

Q Well, did you see Miss Freeman there 1 A Who is Miss 
Freeman1 

Q Miss Freeman was one of the witnesses on the stand; 
showed you the books 1 A I don't remember. I remember 
seeing some ladies in the office when I was there. 

Q Well, do you remember looking at the books 1 A No, sir, 
I do not. 

Q You say that did not occur at alH A No, sir, I didn't. 
No books were shown to me. 

Q You are sure none· of those books were shown to you 1 
A Yes, sir, I am sure. 

10 

20 

30 
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Otto J. Karst, direct. 

Q Do you say Miss Freeman was not present with you in Mr. 
Schuler's office1 A I don't remember. 

PLAINTIFF RESTS. 

10 OTTO J. KARST, sworn for the defendant in rebuttal. 

20 

Direct examination by Mr. Reed. 

Mr. Reed. If your Honor please, I am not quite sure 
that this is strictly rebuttal; I want. to show the payment 
of the dividend. 

The Court. Of course, it would not be strictly in rebut-
tal. Any objection to it. 

Mr. Bradner. I think the best way to show about the 
dividends would be to produce the cancelled checks. 

Mr. Reed. We will produce the records and checks. 
The Court. You may proceed. 

Q Mr. Karst, are you the secretary of the company~ A I am. 
Q How long have you been secretary1 A About nine years. 
Q Which of these books is your minute book 1 A That one 

wrapped in the paper. 
Q This 1 A Yes, sir. 
Q Look in that, will you, and tell me the date of the declara-

tion of dividends, and tell me the amount. January 1, 1913-
80 June 25th, 1913. A Do you want the date1 

Q Yes. A September 9th, 1913. 
Q What rate1 A Seven per cent. for the year ending J uly 

31, 1913. 
Q Now, 19141 A September 8th, 1914. 
Q What rate1 A Seven per ·cent. for the year ending J uly 

31, 1914. 
Q 19151 A September 7th, 1915, seven per cent. for the year 

ending July 31, 1915. 
Q Now, Mr. Karst, do you know anything about the payment 

40 of these dividends 1 A Only that the checks were mailed from 
the office. 

Q Who does that 1 A To the stockholders. Miss Freeman. 

Not cross examined. 
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II elen M. Freeman, direct. 

HELEN M. FREEMAN, recalled in r:ebuttal by the defendant. 
Direct examination by Mr. Reed. 

Q Miss Freeman, who has charge of the payment of the divi-
dend checks 1 A I do. 

Q I show you a check dated September 30, 1915; what is that 
check 1 A That is a dividend check. 

Q And what was done with that, if you know, and if you do 
not know, who will know 1 A Why, I do know. 

Q What1 A It was mailed out to Mr. F. W. Maus.ert for 
dividend for the year ending, with a card attached to it stating 
what it was for. 

Said check offered in evidence and marked Exhibit D. 13. 
The card attached is marked . Exhibit D. 14. 

Q Have you any other checks mailed to him and returned by 
him to the bank1 A Unless there were other dividends. 

Q It appears there were dividends in 1913 and 1914 ~ A Well, 
I won't say that Mr. Mausert got his 1913 and 1914 dividend; 
Just at that time we were having trouble over the bills, and where 
anybody owed a large amount to the Mutual Distributing Com-
pany the dividend checks were not mailed to them. 

Q Do you know whether that was the case in this case~ A I 
judge it was. 

Q Well, do you know 1 A Yes, it was. 
By the Court. 

Q Was he credited with those dividends~ A No, there was 
nothing done about it; they are still held there in the dividend 
account ; if he paid his bills he would have gotten them. 

Q You mean they still owe it to him 1 A Why yes; he still 
has it coming when his bill is settled. 
By Mr. R eed. 

Q I show you a check dated September 18th, 1912, for $7. A 
That was the dividend he received. 

Q What yead A 1912. 

Said check offered in evidence. 
Objected to as immaterial. 
Objection sustained. 

10 
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Anthony W. Sc7vuler, direct-cross. 

Q I notice that in Exhibit D. 13, the word ''dividend'' is ,·vrit•-

ten across the front of the check; what have you to say about 

checks for dividends 1 A All checks for dividends are print cl 

with the word "dividend" on them in gold print. 

Cross examination by Mr. Bradner. 

Q Have you any record of the 1916 dividend check 1 A It 

was not sent to hjm; no. 
Q That makes 1913, 1914 and 1916 that were not sent to hirri? 

A I won't say positive that they were not sent to him, but I 

don't think they were. 
Q You have no record of their being sent 1 A No. 

ANTHONY W. SCHULER, recalled for defendant in rebuttal. 

Direct examination by Mr. Reed. 
Q Mr. Schuler, Mr. Mausert says that in January, 1916, wh()n 

he came to your office he demanded of you the return of the 

goods which he claimed as his 1 A Positively, he did not; if he 

did he would have gotten them by paying the rent due on them. 

Q And he says you refused to give them on his demand 1 A 

Positively not. 

Cross examination by Mr. Bradner. 
Q Did you give him the goods you still had 1 A He cou1d 

have the goods by paying the rent due on them. 
Q Did you offer them to him 1 A Yes, sir. 
Q What did you say to him 1 A I told him he could have 

the g·oods that were left; we had our money. 

By the Gou.rt. 
Q I understand you say these goods which you still have on 

hand are still subject to his order 1 A They are, if he pays the 

expenses on them. 
Q What is that1 A I can't tell until I see the rent on them. 

Q How much 1 A Well, I should judge $5 a month rent. 

Q For six years 1 A For six years. 

By Mr. Bradner. 
Q $3001 A About that. 
Q That is all. A And for expenses for cartage and so on ; 

the delivery of these goods after we sold them; we never charged 

him a cent for that. 
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Frederick W. Mausert, direct. 

Q How is that f A As these goods were sold from time to 
time to various parties they were distributed by the Mutual Dis-
tributing Company; he never paid a cent for that. 

Q Why did you deliver them f A We had to deliv,er them, 
didn 't we1 

Q And that you have charged to Mr. Mausert t A It has not 
been charged up yet. 

Q But you expect to 1 A I think we are entitled to it. 

DEFENDANT RESTS. 

FREDERICK W. MAUSERT, recalled for the plaintiff in sur-
rebuttal. 

Dfrect examination by Mr. Bradner. 
Q Mr. Mausert, when did you first know that a constable's 

sale had been held of these goods t A I could not tell, Mr. 
Bradner, when I did hear that; I was informed that Mr. Schuler 
had taken my goods, and in order to get them I would have to get 
them through him. 

Q Did you know a constable's sale had been held 1 A My 
brother George told me-

The Court. Is that just right 1 Constable's sale 1 
Mr. Bradner. I don't think he quite understands Wf!at 

is meant by foreclosure. 
Q What is foreclosure t A Why, simply anybody that holds 

your goods and sells them. 
Q When did you first know your goods had been foreclosed 1 

Mr. Reed. We went over that. 
A I could not say that; I could not say when. 

Q Had anybody told you about it- A Brother George, yes. 
Q When did he tell you about iU A Why, jt was the follow-

ing Monday after the 25th; Sunday or Monday. 
Q Did he tell you the goods had been foreclosed 1 A He said 

Mr. Schuler had the goods; they belonged to him; that I had 
signed papers. I said, "What papers 1" He said, "The papers 
you signed at Hoboken gave Mr. Schuler th_e right to all your 
goods.' ' 

Not cross examined. 

PLAINTIFF RESTS. 

TESTIMONY CLOSED. 
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Motion for Direction of Ver diet. 

Mr. Reed. I move for the direction of a verdict. The com-
plaint is breaking and entering the Arion Palm Garden and re-
moving therefrom some property by the defendants. The second 
count is similar to the first. 

The Court. Breaking and entering1 It says the defendant 
1 o wrongfully took the goods and chattels in the possession of the 

plaintiff and has ever since wrongfully retained them. The 
second count is that he broke in. 

Mr. Reed. And the third count is that they made fraudulent 
representations. 

The Court. · There is no proof under the third count. You do 
not contend that, Mr. Bradner, do you 0? And you do not contend 
that you can recover under the second count. 

Mr. Bradner. There is no evidence that they went in there 
with any authority. All the proof is that no order was given 

20 the Mutual Distributing Company, and they went in there and 
cleaned the place out. That is all the proof we can offer. 

( After discussion.) 

The Court. If you wish to state your reasons, you may do so. 
Mr. Reed. The reasons are it appears from the testimony that 

there was no wrongful taking of these goods; they were sent by 
George Mausert to Arlington, and there received by the de-
fendant; but there certainly was nothing wrongful in it; when 

3 0 they were received the chattel mortgage was executed and de-
livered, and the chattel mortgage was subsequently foreclosed, 
and subsequently, with full knowledge of the foreclosure, the 
plaintiff went to the office of the Mutual Distributing Company 
and received a check. 

The Oowrt. As a matter of fact, as I now view this case, the 
foreclosure proceedings are of very little consequence. The 
theory of the plaintiff is that you went there and took these 
goods. Your theory is that you did not take them at all ; had 
nothing to do with the taking, except subsequently paid the bill 

40 for moving them; Mr. Schuler says, for George Mausert; unless 
it be suggested that because of the subsequent signing of the 
chattel mortgage by Frederick Mausert, he condoned the wrong-
ful taking; what do you think about that 1 

Mr. Reed. I think if there was any wrongful taking it was 
on the part of George Mausert. 
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The Court. My suggestion is that that is the point in the 
case, and that the question of the foreclosure of the chattel 
mortgage is of very little importance in the case. 

Mr. Reed. It has, perhaps, this bearing on the case, that sub-
sequently, after the goods had been delivered, in order to enforce 
their right under it, they did foreclose it, which would give them 
the right to retain the goods. 

The Co·urt. What is your view of that, Mr. Bradner 1 
Mr. Bradrn.er. The foreclosure would not cut any figure in the 

case if we relied entirely on the wrongful taking, but it would 
cut a figure if the taking was right; then the foreclosure would 
come in, because the foreclosure itself was illegal and constituted 
wrongful taking at that time; the foreclosure was made before 
demand was made. 

(Argued.) 

The Court. The motion is denied. 
An exception to this ruling is noted by the defendant as ground 

of appeal. · 

Mr. Bradn.er. I move for the direction of verdict in favor of 
the plaintiff on the ground, first, that no demand was made 
before the removal of the goods or before the foreclosure of the 
mortgage. Second, the defendant has not pleaded ratification, 
and he has not proved that the plaintiff had full knowledge of 
the whole situation and of the facts surrounding the case at the 
time of the alleged ratification. Third, I ask for a direction of 
verdict for the plaintiff for the value of the goods still in the 
possession of the defendant. 

Th.e Court. The motion will be denied. 
Exception to plaintiff. 
Counsel summed up. 

The Court charged the Jury as follows: 

DUNGAN, J. 

Gentlemen: This is a suit brought by Frederick ·William 
Mausert, the plaintiff, against the defendant, the Mutual Dis-
tributing Company, to recover the value of certain goods and 
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chattels which it is alleged the defendant, through Mr. Schuler, 
its president, wrongfully took from the Arion Palm Garden, on 
-Washington street, in Newark, of which the plaintiff was for .. 
merly proprietor, on the 25th day of June, 1913. The plaintiff 
claims the value of these goods, in his complaint, to be something 
over seven thousand five hundred dollars. From the argument 

10 it would appear that a considerable amount less than that is 
now claimed, because of certain goods which admittedly went to 
some other place, particularly the liquors, which, it is admitte(l 
the evidence shows, went to the Hotel Broad. The plaintiff 
claims, as I have already stated, that these goods were removed 
from the Arion Palm Garden by the defendant, the Mutual Dis-
tributing Company. The evidence on the part of the plaintiff is 
largely circumstantial; that is, there is no one who testifies in 
this case on behalf of the plaintiff who says that anyone author-
ized to speak for the Mutual Distributing Company authorized 

20 the removal of those goods. But the plaintiff relies upon the 
circumstances which surrounded the taking of the.se goods, arn~ 
which have been mentioned in tho argument, but a few of which 
I shall mention in the charge. 

Mr. Bulgrien says he is an employee of Job De Camp, the 
mover, the carter, and he says that he received an order to re-
move the goods from the Arion Palm Garden to the Arlington 
House, Arlington. He says, '' To clean it out.'' He says they 
sent their vans there, and that there were eight van loads. That 
they did load up these vans and take them to their own place, 

au and stored them overnight. ·witnesses on behalf of the plaintiff 
say that Mr. Schuler was there during the taking and loading of 
these goods. And Mr. Schuler says that in whatever was done 
he represented the Mutual Distributing Company. They say he 
was there in consultation with George Mausert, the brother of 
the plaintiff. But right here I want to say that, although George 
Mausert has been very much in evidence in this case, and though 
at one time he was the treasurer of the Mutual Distributing 
Company, but had ceased to fill that office, it do-es not appear 
that he was an officer or director or had any connection with the 

4J Mutual Distributing Company except as a stockholder of that 
company. And there is no evidence from which you would have 
a right to infer that he was authorized to speak and to bind 
the Mutual Distributing Company any moi·e than you would 
have a right to find, if it be true, that he was responsible to 
the Mutual Distributing Company for this debt of his brother ; 
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that he was acting in his own behalf in order to secure his own 
debt or secure a debt for which he was responsible; even though 
you find that what he did was not in the interest of his brother; 
even though you find that what he did he did unlawfully; if 
you find that he had any part in it. Not only was Mr. Schuler 
present, according to the plaintiff's witnesses, when the.se goods 
were being removed, but it appears that the very vans which 
removed these goods were paid for by the Mutual Distributing 
Company. And not only that, but these goods were taken in 
these vans to property occupied by Mr. Schuler in Arlington. 

These facts standing alone, if they did stand alone, would be 
facts from which you should draw inferences. It is not for the 
Cour t to draw the infer•ences; and if those facts stood alone, un-
contradicted, it would be for you to say ·whether or not they did 
not warrant the inference that all of the goods taken out in 
these vans were taken out by the Mutual Distributing Company. 
It is an admitted fact, as has been suggested, that all the liquors 
which is included in the amount claimed, the proofs in this case 
show, was taken to the Hotel Broad. Mr. Mockler says that, and 
Mr. Schuler says that many of the goods for which claim is 
made were not taken to Arlington. For instance, he said that 
he made an inventory late that afternoon; that is, late in the 
afternoon of the 26th, I understood him to say, the goods arrived 
there, or perhaps later than that; I think he is not quite sure 
about that ; and there is some suggestion that it was within a 
week. He says there were no waiters' towels or any linen what-
ever. Quite a large portion ·of this bill is made up of these 
articles. No liquors, no Tungsten lamps, no table spoons, oyster 
forks or any silverware of any kind; no gas or electric chande-
liers; no box of tools, or vulcanizing outfit, or auto tools or tire 
shoes ; that those goods did not come to the Arlington place at 
all. Of course, if these things, or any other things, were taken 
by George Mausert or some ·other person, if they were not taken 
by the Mutual Distributing Company, or its order, then, for 
those goods the Mutual Distributing Company should not be held 
responsible in any event, even though you should find that they 
are responsible in this cas,e for the goods they did remove. 

Unless it appears by the greater weight of the evidence that 
the Mutual Distributing Company wrongfully took these goods, 
there can be no recovery for the original taking from the Arion 
Palm Garden. Mr. Schuler denies that these goods were taken. 
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He says he was around there in the afternoon, but that he had 
nothing whatever to do with the taking of these goods. He says 
he was around there between four and five o'clock ; that he had, 
•e1arlier in the day, between one and two o'clock, met George 
Mausert at the Hotel Broad, having gone there with Mr. Reed. 
George reminded him, he says, that he, George, was security, or 
responsible to the Mutual Distributing Company for the goods 
which his brother Frederick had purchas·ed, and he says that 
he asked him to take a bill of sale for the goods, and that Mr. 
Reed, who was then present, suggested a chattel mortgage; that 
George then said to draw it up and he would have it signed. Mr. 
Reed did draw it up and it was sent to George to be signed, and 
returned to Mr. Reed the following morning. However, we ·will 
speak of that presently. 

Mr. Schuler says that George told him he wanted the goods 
out of Arion Hall before another month's rent became due; and 

20 Mr. Schuler says he told him that his brother Fred had other 
creditors. That is admitted, but Fred said they were of small 
amounts and there was no rent then due. Mr. Schuler says 
George asked him if he had any room to store these goods, and 
he replied, "No, not in Newark, but I have plenty of room over 
in Arlington if you want to send the goods over there," and he 
says, '' All right, we will send them over there,'' and he says 
that beyond that he had absolutely nothing to do with the taking 
of these goods out of the Arion Palm Garden. If that be true, 
that that was the only connection had with the taking of these 

80 goods out of the Arion Palm Garden by Mr. Schuler, as r epre-
senting the Mutual Distributing Company, then, as I have al-
ready said, there can be no recovery for the OTiginal t aking 
from the Arion Palm Garden of these goods. So, even if you 
find that they were wr•ongfully taken, if you find that the plajn-
tiff, with full knowledge of what had been done, gave to the 
defendant a chattel mortgage on these goods, that would be a 
circumstance from which you would have a right to infer that 
he had waived any right to recover for such wrongful original 
taking. He denies that he had this full knowledge; but even 

4V under these conditions he would have a right to expect that if 
the chattel mortgage would be foreclosed and the goods sold 
under it, that that should be done with that formality which the 
law requires. There seems to be no question but that the fore-
closure of the chattel mortgage was entirely regular, with one 
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exception. The chattel mortgage given was made payable on 
demand. The law does not require a court proceeding to fore-
close a chattel mortgage. A chattel mortgage may be fore-
closed upon demand and notice to mortgagor and posting of 
notice of public sale in five or more public places in the munic-
1pality in which the goods are to be sold, and selling them at 
public sale. All these things were done, except the demand 
and notice, and it is admitted that no demand and notice were 
served. But Mr. Schuler says that they could not serve demand 
and notice; the plaintiff had run away and he had gone away 
admittedly for the purpose of concealing hjmself, to avoid what 
he had been told was a criminal process against him. Mr. 
Schuler says he went to George to inquire where he might 
serve demand, and George refused to tell him; he inquir,ed of 
his wife; he says he did not know where the two sisters were; 
that these were the only people of whom he knew to inquire; 
and under those circumstances, it has been held in this very 
case, that is, you have heard during this case that it has once 
before been tried, and upon review of that trial the highest 
court of the State has held in this very case that, even in the 
case of a chattel mortgage payable on demand, a lawflll notice 
of intention to sell the articles-and that was given in this case-
for the purpose of making the debt, is equivalent to demand 
for payment, when, as here, the mortgagor has rendered an 
actual demand impossible by his flight and concealment. So, if 
you find in this cas,e that the plaintiff by his flight and con-
cealment rendered the service of demand and notice upon him 
impossible, then the defendant was not obliged to serve any 
such notice and demand; and in that case, since there is nothing 
else in this case irr,egular about the foreclosure of the chattel 
mortgage, the plaintiff would not be entitled to your verdict 
because of any irregularity in the foreclosure of the chattel 
mortgage. But, in addition to that, the defendant claims that 
the plaintiff has ratified all this. Even though the original 
taking ·was wrongful, and even though you do not find that the 
plaintiff by his flight and concealment had rendered demand 
and notice impossible; because it appears, according to this 
testimony, that he knew of the for,eclosure, or that the defendant 
had taken possession of these goods ~hortly after the defendant 
had so taken possession. It is suggested that the plaintiff 
does not understand the force and effect of the use of the word 

20 
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"foreclosure"; but when he is asked to define what it means 
and he says, '' the taking and selling of the goods,'' he has very 
nearly correctly defined the procedure for the foreclosur,e of a 
chattel mortgage, which does not, as the Court has stated, require 
any judicial court procedure. Therefor,e, if you find that he 

10 understood when he stated that he knew of the foreclosure of 
this chattel mortgage shortly after it was foreclosed, it will 
be for you to say whether or not he ratified it. And for rati-
fication the defendant relies upon a letter which was vvrittrn 
with reference to a spotlight. He sent a Mr. Bird, who was 
associated with him, down to get a spotlight; and the defendallt 
told Mr. Bird that he could have the spotlight for $10. That 
thereupon another letter was written by the plaintiff, which 
was sent to the defendant, authorizing them to give Mr. Bird 
the spotlight for $10, and authorizing Mr. Bird to pay. In 

20 addition to that, it appears that on the fourth day of January, 
1916, according to the testimony of the defendant, the plaintiff 
came down to Newark, and went to the office of the Mutual Di~-
tributing Company, and, according to the testimony of Miss F ree-
man and Mr. Schuler, the matter of the account between the 
Mutual Distributing Company and him was discussed. Of course, 
the Mutual Distributing Company was not obliged, having pur-
chased these goods at public sale at less than the amount of its 
claim, if the sale was entirely regular, to ever account to Mr. 
Mausert for any of these goods. They were not obliged to do 
that at all, but Mr. Schuler says that all they wanted was their 

3 O money, and after they had purchased these goods, bought them 
in bulk, he says they advertised them for sale, chargjng the 
expense of the sale and advertising against the account, and by 
the time Mr. Mausert came down there on the 4th day of January 
they had sold a sufficient quantity of these goods to pay all 
expenses, pay their •own debt and had some $23.56 left over. 
They say that the books of account were shown to Mr. Mausert 
and that he went over these books and expressed himself as 
satisfied, thanked Mr. Schuler for what the Mutual Distributing 
Company had done for him, and received this check in settle-

-l O ment; and Mr. Schuler then told him there were some other 
goods there belonging to him, and that he could have them and 
asked what to do with them, and he told Mr. Schuler to take 
those goods and sell them for him. Mr. Mausert denies in 
detail that any such conversation took place. He says that when 
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he went down there on this 4th day of January that he de-
manded his goods, and Mr. Schuler said, "You can't have them"; 
that they had words about it; that he did not agree to any-
thing, and Mr. Schuler did not agree to return the goods that 
were still there, or to pay for them. He also says that the 
eheck which he accepted was to be a dividend check. It is ad-
mitted he did not receive the dividends upon the one share 0£ 
stock in the years 1913, 1914, which would be $14, but he di<l 
receive the dividend check in 1915, and that is produced; and 
the testimony is that the word "dividend" appears on that all-
dividend check. According to the testimony of the defendant, 
there would not have been due him at that time more than $14 
by way of dividends, even though this check had been intended 
to include dividends. 

It will be for you to say from all the circumstances of the 
case, ev.en though you do not find the sales to have been entirely 
regular, whether or not the plaintiff, by his acts, ratified what 
had been done by the Mutual Distributing Company. 

Unless you find that th~ original taking was wrongful, and 
unless you find that the sale under the chattel mortgag,e was 
wrongful by reason of failure to give the notice, then the plain-
tiff would not be entitled to your verdict; and not even then if 
he has ratified any of these irregularities by what he subse-
quently did. 

If you find that the evidence preponderates that the original 
taking was wrongful, or that the sale under the chattel mortgage 
was irregular, and that the plaintiff has not ratified the irregu-
larity, then you would come to the question of damages. The 
damages which the plaintiff would be entitled to recover would 
be the value of the goods at the time of the wrongful taking or 
the wrongful selling. You have nothing here but cost price. 
But many of these goods had been used for three years. A total 
value, as I say, has been testified to, of seven thousand five 
hundred and some odd dollars. In the first place you hav,e to 
find, if you can, by the evidence-of course, if you cannot find 
by the evidence the value of the goods that were taken, by the 
proofs here in the case, then your verdict should be for nothing 
more than nominal damages. Damages must be proven. But if 
no particular damages are proven, then cost price, less what 
would be a proper depreciation for age and wear, would be the 
measure of damages. Now, what is that~ You must consider 
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the business and use which these goods had had. The list is 
attached to the -complaint which you will have with you. These 
goods consisted of things, generally, which are used on the tables; 
they consisted of chairs, writing desk, bar glasses and fixtures, 
and three pages of articles here; you may look them over if you 

10 get that far in the case. The plaintiff says that glassware, 
dishes and things of that sort were kept renewed; that is, as they 
were broken they were renewed and the number kept intact. 
But the situation with reference. to the glasswar,e and crockery 
should not apply to chairs and furniture, which depreciate 
greatly with wear, and particularly with that character of wear 
which they would probably hav,e in a place of that kind. All of 
these things you must take into consideration in determining 
the value, if you decide the plaintiff is entitled to your verdict; 
the cost price, the length of time they had been in use, and the 

2 0 character of use they had had, and determine from those, if you 
can, the amount of damage. 

30 

40 

You may retire. 
(Jury retires.) 

Mr. Reed. I pray exception to what the Court said on the 
question of damages. 

The ,exception is noted by defendant as ground of appeal. 
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L. D. Phone 432 Market 

A M 
PM 

JOB DE CAMP, INC. 
Established 1850 

Moving Order_ 
32 and 34 William Street 

Local Phone 293 

Newark N J June 25-13 
Name Mr. A. W. Schuler 
From Arion Palm Garden 

Washington St. 
To Arlington House 

Devon St. 
@ Arlington St. 

Over Bowling Alleys 
Vans 

1 load 
tables & chairs 

Talmage 
Piano No hoist 

Hoist one way 
Hoist both ways 

Collect No 
Performed by 

7.00 
Talmage 

Paid 

This is to certify that the above work was done without damage 
Signature A. W. Schuler 
Receipt from Henry 

Job De Camp, Inc. 
Per ..................... . 

Note-Exhibits P. 1 A, P. 1 C, P. 1 E, P. 1 F, P. 1 G, P. 1 H 
are similar to P. 1. B. 
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EXHIBIT P. 1 D. 

L. D. Phone 432 Market 

10 AM 
PM 

JOB DE CAMP, INC. 
Established 1850 

Moving Order 
32 and 34 William Street 

Local Phone 293 

Newark -N J June 25-13 
Name Mr. A. W. Schuler 
From Arion Palm Garden 

Washington St. 
T·o Arlington House 

Devon St.-Rear-
Arlington, N. J . 

20 Over Bowling Alleys 
Vans 

30 

4u 

1 load 
Piano 

Collect No 

No hoist 
Hoist one way 
Hoist both ways 

P,erformed by 

$7.00 

Brumm 
Paid 

This is to certify that the above work was done without damage 
Signature A. W. Schuler 

Receipt from Henry 
Job De Camp, Inc. 

Per ......... . . . ......... . 
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EXHIBIT P. 3. 

INTERROGATORIES. 

To Mutual Distributing Company, Defendant: 
The following interrogatories are propounded to you by the 

plaintiff, and you are required to answer the same under oath 
and serve your answer on the attorney of the plaintiff within 
ten days after service hereof upon you. 

2nd Interrogatory: Did the defendant give instructions to 
the .attorney in relation to the preparation of the mortgage, and 
if so, who acted for the defendant in giving the instructions, and 
when were they given ? 

3rd Interrogatory: Did the defendant before making sale 
under the chattel mortgage make any demand on the plaintiff 
for the money claimed to be due to the defendant? 

4th Interrogatory : Did the defendant before making sale of 
the chattels under the mortgage, make any effort to locate the 
plaintiff so as to make a demand for the money, and if so, what 
action did the defendant take and to whom did it apply for in-
formation? 

5th Interrogatory: Did the defendant direct the constable to 
make a demand for the money bef ?re advertising the property 
for sale under the mortgage? 

6th Interrogatory: Was the defendant advised by its attorney 
that a demand for the money was unnecessary, and did the de-
fendant for that reason proceed to advertise and sell the chattels 
under the chattel mortgage without making a demand? 

7th Interrogatory: Did the defendant pay the expense of 
removing the chattels from the plaintiff's place of business on 
Washington Street in the City of Newark to Arlington? 

8th Interrogatory: Did the defendant direct any person or 
persons to take out the goods and chattels from the plaintiff's 
place of business and carry them to Arlington? 

9th Interrogatory: Did the defendant know when the chattels 
were being taken out of the plaintiff's place of business, that 
George E. Mausert was having the chattels taken away, and had 
the defendant made any arrangement with George E. Mausert 
to have the same taken to Arlington l 
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10th Interrogatory: Did the defendant request Georg•e E. 
Mausert to have the chattels taken from plaintiff's place of 
business, and to get a mortgage thereon from the plaintiff to 
secure the payment of the plaintiff's indebtedness to the de--
£endant. 

O Dated September 24, 1918. 

20 

ao 

Yours truly, 

PALMER BRADNER, 
Attorney of Plaintiff. 

EXHIBIT P. 4. 

Answer to Second Interrogatory. 

Yes; Anthony W. Schuler; June 25, 1913. 

REED & REYNOLDS, 
Attorneys of Defendant. 

Service of the within answer is hereby acknowledged this 15th 
day of October, 1918. 

PALMER BRADNER, 
Attorney of Plaintiff, 

Per F. E. Bradner. 

EXHIBIT P. 2. 

Answer to Third Interrogatory. 

Yes. The payment of the sum due was demanded before the 
execution of the chattel mortgage and the mortgage was given 
to enable the defendant to collect the same. No demand was 

made after the making of the mortgage because plaintiff had 
4U left Newark before the mortgage was given, and defendant could 

not learn his whereabouts then or until several months after the 
mortgage was foreclosed. 
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Answer to Fourth Interrogatory: 
Yes. Inquired of George E. Mausert, brother of defendant. 

Learned by investigation that plaintiff was not at the place where 
he had been in business -in Newark nor at .the place that he had 
resided in that city. Information as to his whereabouts was 
refused. a O 

_ Answer to Fifth Interrogatory. 
No. Defendant was unable to find plaintiff. Could not tell 

constable where to lo·ok for him, in order to make the demand. 
Plaintiff was not at the office of defendant at any time between 
the delivery of the mortgage in June, 1913', and January, 1916. 

Answer to Sixth Interroga,tory. 
No. Defendant gave the chattel mortgage to its attorney with 

directions to foreclose it. Defendant informed its attorney that 
it was informed that plaintiff had left Newark; that it had been 
said that there was a warrant out for plaintiff '·s arrest; that he 
had learned of it and immediately gone from Newark and· had 
not returned; that the place where plaintiff had been in business 
was closed; that George E. Mausert, brother of plaintiff, would 
not tell where plaintiff was; that defendant knew of no way to 
locate plaintiff. 

Answer to Seventh Interrogatory. 
No. But at the request of George E. Mausert it paid the bill 

of Job De Camp, Inc. rendered to Mausert for the transportation 
for that part of the goods sent by him to Arlington. 

Answer to Eighth Interrogatory. 
No. 

Answer to Ninth Interrogatory. 
Defendant knew before all of the chattels were removed that 

George E. Mausert was taking out and removing certain chattels 
from the place of business of the plaintiff and Mr. Anthony W. 
Schuler, president of the defendant, consented to permit _the 
storage of some goods in Arlington temporarily. 

20 

30 
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Answer to Tenth Interrogatory. 

No. 
Dated-Oct. 2, 1918. 

REED & REYNOLDS, 
Attorneys of Defendant. 

Service of the within answer to interrogatories is herebv 
acknowledged this Third day of October, 1918. w 

PALMER BRADNER, 
Attorney of Plaintiff. 

EXHIBIT D. 1. 

FRANK E. BRADNER 

Counsellor at Law 
Essex Building 

Newark, N .• J. 

Mutual Distributing Co., 
55 Lafayette St., City. 

Gentlemen:-

Sept. 20, 1916. 

In the latter part of June, 1913, the place of business of Fred-
3 0 erick W. Mausert, known as Arion Hall, on Washington St., in 

this City, was entered by some persons and all his personal 
property, consisting of furniture, glassware, china, crockery, 
stock of liquors, movable fixtures and partitions, electric fans, 
table linen, silverware and numerous other things, were removed. 

My information is, that these articles were taken to your plaee 
of business and were disposed of by you. This was done without 
the knowledge or consent of Mr. Mausert. 

Among other things taken, was a certificate of stock in your 
company. Mr. Mausert has authorized me to take such action as 

-:H) may be necessary to recover the value of the property that was 
taken away, and also to recover the damage done to him by being 
deprived of his business. 
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This is a very important and serious matter, and before taking 
any action I would like to see some representative of your Com-
pany. 

Yours truly, 

FRANKE. BRADNER. 

EXHIBIT D. 2. 

KNOvV ALL MEN BY THESE PRESENTS: 
That I, FREDERICK W. MAUSERT, of the city of Newark, 

in the County of Essex, and State of New Jersey, party of the 
First Part, for securing the payment of the money herein men-
tioned, and in consideration of the sum of One Dollar to me duly 
paid by MUTUAL DISTRIBUTING COMPA Y, a corporation 
of New Jersey, having its princjpal office in the city of Newark, 
in the County of Essex, and State of New Jersey, party of the 
Second Part, at or before the ensealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, have bar-
gained and sold, and by these presents do bargain and sell, unto 
the said party 0£ the Second Part, its successors and assigns, 
all the goods and chattels mentioned in the schedule hereunto 
annexed and now in Aeron Palm Garden, No. Washington 
Street, Newark, New Jersey. 

To have and to hold, all and singular the said goods and chat-
tels above bargained and sold or intended so to be, unto the said 
party of the Second Part, its successors and assigns, forever. 
And I the said party of the First Part, for myself, my heirs, 
executors and administrators, all and singular the said goods 
and chattels above bargained and sold, unto the said party of 
the Second Part, its successors and assigns, against me the said 
party of the First Part, and against all and every person or 
persons whomsoever shall and will warrant and forever defend. 

Upon Condition, that if I the said party of the First Part, 
shall and do well and truly pay unto the said party of the 
Second Part, its successors and assigns, on demand, at the office 
of said Mutual Distributing Company, in Newark, N. J., the sum 
of SIX HUNDRED AND EIGHTY-rrwo Dollars and Eighty-
eight cents, then these presents shall be void. And I the said 
party of the First Part, for myself, my heirs, executors, admin-

10 

20 

ao 



118 

Exhibit D. 2. 

istrators and assigns, do covenant and agree to and with the 
said party of the second part, its successors and assigns, that in 
case default shall be made in the payment of the said sum above 
mentioned, or in case the said party of the First Part shall, at 
any time before the day or payment herein provided for, remove 

10 the said goods and chattels, or any of them, or permit or suffer 
any attachment or other process against property to be issued 
against me or permit or suffer any judgment to be ,entered up 
against me then the said sum of money herein mentioned shall 
become instantly due and payable, and then it shall and may be 
lawful for, and I the said party of the First Part do hereby 
authorize and empower the said party of the second part, its 
successors and assigns, with the aid and assistance of. any person 
or pernons, to enter dwelling ... house, store and other premises, 
and such other place or places whatsoever in which the said 

2 0 
goods and chattels, or any of them, ar,e or may be placed and 
take and carry away the said goods and chattels, and to sell and 
dispose of the same for the best price they can ·obtain; and out 
of the money arising therefrom, to retain and pay the said sum 
above mentioned, and all charges touching the same, renderjng 
the overplus ( if any) unto me the said party of the First Part, 
my heirs, executors, administrators or assigns. 

30 

40 

In Witness Whereof, I the said party of the First Part have 
her·eunto set my hand and seal the Twenty-fifth day of June, in 
the year of our Lord One Thousand Nine Hundred and Thirteen. 

Signed, Sealed and Delivered 
m the presence of 

FREDRIC WM. MAUSERT. 

Form changed to suit corporate 
mortgagee and words ''in Newark, 
N. J.," inserted all before execu-
tion. 

CHARLES WM. KAPPES. 
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STATE OF NEW JERSEY,1 
CouNTY OF EssEx. J88

• 
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ANTHONY W. SCHULER being duly sworn on his oath says 
he is familiar with the making of the above mortgage and the 
facts set forth in the following affidavit and that he is the presi-
dent of the mortgagee in the foregoing mortgage named, that 1 () 
the true consideration of said mortgage is as follows, viz: goods, 
wares and merchandise sold and delivered by the mortgag,ee to 
the mortgagor at the request of the mortgagor, the total sales 
price of which is the amount due as her,ein stated, to seeure the 
payment of which amount this mortgage is given, and deponent 
further says that there is due on said mortgage the sum of Six 
hundred and eighty-two dollars and eighty-eight cents • besides 
lawful inter,est thereon from the twenty-fifth day . of June, nine-
teen hundred and thirteen, 

ANTHONY W. SCHULER. ?.O 

Sworn and subscribed this 26th 
day of June A. D. 1913 before 
me, at Newark, N. J. 

GERTRUDE BEAVERS, 

Notary Public 
of New Jersey. 

SCHEDULE. 

The following in the Schedule ref erred to m the forngoing 
mortgage: 

90 round top tables, 
360 cane chairs, 
14 oak chairs, 
4 large palms, 

13 small palms. 
C. W. K. 2 Francis Connor upright pianos, 

18 hanging baskets, 
C. W. K. 1 hall partition about 100 feet long, 

1 roller top desk, 
1 desk chair,. 

30 

40 
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1 combination gas range, 
all dishes, silverware, glassware, 

1 search light, 
1 safe, 

85 window shades, 
4 mirrors, 

10 C. W. K. 22 four light gas fixtures, 
C. W. K. 14 single gas fixtures, 

1 coat rack, 
and all other goods and chattels of every nature belonging to 

said Frederick vV. Mausert now or lately in said premises. 

FREDRIC WM. MAUSERT. 

Witness, 
CHARLES w M. KAPPES., 

STATE OF NEW JERSEY' l 
20 CouNTY OF HunsoN. Jss. 

30 

40 

Be it Remembered, That on this Twenty,-fifth day of June, in 

the year of our Lord One Thousand ine Hundred and Thirteen, 

before me, the subscriber, a Master in Chancery of New J ersey 

personally appeared Frederick vV. Mausert, who I am satisfied 

is the mortgagor mentioned in the within Indenture, to whom I 

first made known the contents thereof, and thereupon he aclrnowl-

edged that he signed, sealed and delivered the same as his volun-

tary act and deed, for the uses and pur_poses therein expressed. 

CHARLES WM. KAPPES, 
Master in Chancery of . J. 

MORTGA-GE 
On Goods and Chattels. 

FREDERICK W. MAUSERT 
TO 

MUTUAL DISTRIBUTING COMPANY 
(A corporation) 

Dat,ed, June 2, 1913. 
Received in the Register's Office of County of Essex, . J., 

on the 26th day of June A. D., 1913 at 11 :58 o'clock in the fore-

noon, and re-0orded in Book 295 of CHATTEL MORTGAGES for said 

County, on pages 249-251. 
THOMAS P. ALWORTH, 

Register. 
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EXHIBIT D. 3. 

The Home of Refined Vaudeville and Moving Pictures 
PARK THEATRE 

Glens Falls 
Premier Playhouse 

Mr Schuler 

BIRD & MAUSERT 
Owners and Managers 

Phone, 1115 

Glens Falls, N. Y. April 27th 1914 

Please let Mr. Bird have spot lite for ,$10.00, will sell gas range 
for 18 or 20 dollars it cost me 49 dollars. 

Thanking you for your trouble 
I remain as ever 

F W MAUSERT 
P S. Give Mr Bird all particulars about my goods so I will 

know just how things are. 
P S. Mr. Schuler make out a full statement of the goods I 

used. I have on hand all receed bill from you. 

EXHIBIT D. 4. 

10 

20 

Mr. Schueler 30 
Will you please let this Mr Geo Bird, have my spot light be-

cause I could used it very bad, and also let him know how my 
goods are getting along, he will be up to see me at Glens Falls 
N Y in a fews days, thank you for your trouble. 

My Adress 
No 17 Steward Ave 

Glens Falls 
NY 

c/o. W Lauer 

I remain, 
F. WM. MAUSERT. 

4U 
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$26.53 

EXHIBIT D. 5. 

MUTUAL DISTRIBUTING COMP ANY 
Wholesalers and Importers of 

Wines and Liquors 
Newark, N. J., January 4, 1916 

Pay to the •order of F. W. Mausert Twenty Six Dollars 
Fifty Three Cents. 

A. W. SCHULER, President 
JOSEPH HARBURGER, Treasurer 

To the Essex County National Bank, 
Newark, N. J. 

No. 8989 
Endorsed: 

55-4 

20 F W MAUSERT 

80 

Pay Essex County Nat 'l Bank, 
Newark, N. J. or order, 
Mutual Distributing Co. 

EXHIBIT D. 6. 

CHATTEL MORTGAGE SALE. 

Take Notice, That by virtue of a Chattel Mortgage executed 
by Frederick W. Maus-ert, To Mutual Distributing Company, 
bearing date June-26th, 1913, and recorded in Book No. 
of Chattel Mortgage in the Register's office of the County of 
Essex and State ·of New Jersey, and upon which default in pay-
ment has been made, I shall sell the property therein mentioned 
described as follows :, viz. ; 
Ninety Round Top Tables-Three Hundred And Sixty Cane 
Chairs-Three Hundred And Ten Folding Chairs-Fourteen 

4.U Oak Chairs-Four Large Palms-Thirteen Small Palms-Eigh-
t.een Hanging Baskets-One Hall Partition About One Hundred 
Feet Long-One Roll-Top Desk-One Desk Chair-One Com-
bination Gas Range-All Dishes-Silverware--'Glassware-One 
Search-Light-One Safe-Eighty-Five Window Shades-Four 
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Mirrors-One Coat Rack-And All Other Goods And Chattels 
Of Eve,ry Nature Belonging To Said Frederick W. Mausert, Now 
Or Lately In Said Premises, 
at Public Auction, on Saturday, July 26th, 1913, at 9 o'clock in 
the forenoon of that day, on the premises known as corner of 
Railroad A venue and Devon Street in the Town of Arlington 
aforesaid County and State. 

Dated, July 19th 1913. 
DANIEL J. LYNCH. 

Attorney for Mortgagee 
Mutual Distributing Company. 
Sold for Six Hundred Dollars to the Mutual Distributing Co. 

EXHIBIT D. 7. 

May 1, 1914. 
Mr. F. W. M.ausert. 

Glen Falls, N. Y. 
Dear Sir:-

As per your request, enclosed please find statement of your 
account. 

We still have on hand about 65 tables, Gas Range, Safe and 
twenty cane bottom chairs . . Of course there will no doubt be a 
little more expense which will be accounted for later. 

10 

20 

Yours truly, 80 
MUTUAL DISTRIBUTING CO. 

Per. 

40 
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EXHIBIT D. 9. 

(Copy) 
Page 225 

F. W. MAUSERT FURNITURE ACCOUNT 
F. Doyle Sale ............ $115.00 
F. W. Mausert. . . . . . . . . . . 34.50 

G. E. Mausert............ 80.50 
W,ritten out for G. E. Mausert Furniture Account 

Date Items Folio Debits Date Items Folio Credits 

1914 1914 
Mar. 19. Reed-Decamp Lyn ch , 

J73 ................... $121.11 
Mar. 30. Add and Sundry Items, 

J75 . . . . . . . . . . . . . . . . . . . 16.03 
July 31. Balance . . . . . . . . . . . . . . 785.2,6 

$922.40 
Oct. 1. Transferred, G. E. M. 

Furniture, folio 224 .... $ 80.50· 
Oct. 9. Otto Stoll, J87. . . . . . . . . .85 

1915 
Jany 30. Transferred to F. W. M. 

reg. acc't, J95. . . . . . . . . . 682.88 
Jany 30. Balance . . . . . . . . . . . . . . . 26.53 

$790.76 
1916 

Mar. 2. A. W. Schuler, 34 .... . $ 22.00 
Mar. 2. Henry Klepp, 34. . . . . . . . 3.00 
Mar. 2. F. W. M., B/S acc't, J73 679.90 
April 28. Mr. Bird, 58. . . . . . . . . . . . 10.00 
April 30. Three Palms, 58. . . . . . . . 9.00 

, May 6. Check (for return of 
seats), 62 . . . . . . . . . . . . . 3.00 

May 16. Lainhart Bldg. Co., 66. . 25.00 
. May 22. A. Del Neal, 68........ 22.50 

·. June 8. Chas. Scheid, 76 . . . . . . . 33.00 
July 2. F. Doyle, 88 . . . . . . . . . . . 115.00 

$922.40 
July 31. Balance ............... $785.26 
Oct. 2,2. George Collins, 136. . . . . 5.50 

$790.76 
1915 

Jany 4. Check, 77 ............. $ 26.53 Jany 30·. Balance .............. $ 26.53 

$ 26.53 $ 26.53 
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EXHIBIT D. 10. 

(Copy) 
Page '135 

F. W. MAUSIDRT-BILL OF SALE ACCOUNT 
Date 
1913 

Items Folio Debits Date 
1913 

Items Folio Credits 

Aug. 13. Hugh B. Reed, 235 ..... $ 41.11 Aug. 6. Ed. M. Baldwin, 232 .... $ 31.25 10 
Aug. 25. Jos. Michel, 196........ 21.00 Aug. 27. Jos. Michel, 240........ 19.00 
Aug. 30. Edw. M. Baldwin, 206.. 31.25 Oct. 16. G. Headley, 264 . . . . . . . . 48.00 
Sept. 8. Job De Camp, 245...... 50.00- Oct. 24. M. J: Owens, 268 . . . . . . . 24.00 
Sept. 9. Daniel J. Lynch, 247... 30.00 Nov. 6. Jos. Michel, 274........ 2.00 
Oct. 9. Geo. V. Headley, 273... 48.00 Nov. 17. A. W. S., 280·........... 15.00 
Oct. 23. M. J. Owens, 30·o,....... 24.001 Nov. 29. Cash Sale, 286 . . . . . . . . . 1.50 
Nov. 6. Achtel-Stetter, 327 . . . . • 81.25 Dec. 2. Y. M. C. A., 288. . . . . . . . 232.00 
Nov. 7. Achtel-Stetter, 331 . . . . . 55.00 Dec. 17. L. Achtel-S,tetter, 294 .. 136.25 
Dec. 1. Chris. J. Schmitt, 36·9. . . 1.50 Dec. 1. Furniture & Fixture, M. 
Dec. 1. M. D. Co., 370·.......... 57.50 D. Co., J62............ 57.50 
Dec. 1. Young Men's Catholic 1914 

Ass., 371 . . . . . . . . . . . . . . 232.00 Feb. 1. Balance 145.11 
1914 20 

Jany 2. Cash sale, 1 desk, 431. . 15.00· 
Jany 16. A. Schluer, 450 . . . . . . . . 24.00 

$711.61 
Feb. 1. Balance ............... $145.11 
Feb. 3 Otto Stoll, 475.......... 37.00 
Feb. 4. Edward G. Cox, 477. . . . . 59.40 
Feb. 9. Otto Stoll, 480. . . . . . . . . . 10.00 
Feb. 10. Edward G. Cox, 482..... 7.00 
Mar. 19. Mausert Furniture Acc't 

J73 ..•................ 679.90 

$938.41 

$711.61 
Feb. 4. Ed. G. Cox, 22 .......... $ 59.40 
Feb. 9. Otto Stoll, return, 153... .85 
Feb. 27. E. G. Cox, 30........... 7.00 
Feb. 9. Otto Stoll, 24 . . . . . . . . . • 46.15 
Mar. 19. Mdse. Sale, J73 . . . . . . . . 703.90 
Mar. 19. Mausert Furniture Acc't 

J73 ................... 121.11 

$938.41 30 

40 
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$7.00 

EXHIBIT D. 13. 

MUTUAL DISTRIBUTING COMPANY 
Wholesalers and Importers of Wines and Liquors 

Newark, N. J. Sept 30, 1915. 
DIVIDEND 

Pay to the order of F. W. Mausert 
* * * Seven Dollars Only * * * 

A. W. SCHUL:BJR, President. 
JOSEPH HARBURGER, Treasurer. 

To the 
Essex County National Bank, 

Newark, N. J. 55-4 
No. 8899 
Endorsed: 

2° F W Mausert. 
Bird & Maus,ert 

EXHIBIT D. ·14, 

To Our Stockholders : 
Herewith enclosed please find check to cover a 7 per cent, divi-

dend as declared by the Board of Directors for the year ending 
30 July 31, 1915. 

Very truly yours, 
· Mutual Distributing Co. 







Arthur Vi', Cr ViS, Law Printer, 243 Market Street, Newark, N. J. 

New Jersey Court of Errors and Appeals _ 

1~,REDEmcK vV1LLIAM MAusERT, 
Plaintiff-Respondent, Action at Law. 

vs. On Appeal from 
}luTUAL DISTRIBUTING COMPANY, a corpora- Essex County 

tion, ) Circuit Court. 
Def end ant-Appellant. 

BRIEF OF RESPONDENT. 

Abstract of the Facts. 
This is an action for damages for the conversion of goods 

and chattels of the plaintiff which were in his place of business 
at Arion Hall Palm Garden, on Washington street, Newark, 
N. J. 

The testimony in behalf of the plaintiff was briefly as fol-
lows : 

He was the proprietor of a restaurant and bar known as 
'' Arion Hall Palm Garden,'' on ·vv ashington street, in the city 
of Newark ( Case, p. 25, 1. 15). On or about June 24, 1913, he 
received word from some man, name unknown, . that his place 
of business was about to be raided and that a warrant was out 
for his arrest ( Case, p. 25, 1. 40). His sj sters and his brother 
George influenced him to go to New York ( Case, p. 26, 11. 12-19), 
and although there was no foundation of truth in this warning, 
a:--; is testified to by Detective Hargan ( Case, pp. 91-92), plain-
tiff left town and went to New York City. On the 25th of 
June, late in the afternoon, one Raymond Mausert called ,on him 
and took him to Hoboken and there persuaded him to sign a chat-
tel mortgage to the Mutual Distributing Company of all the 
goods and chattels in the Palm Garden ( Case, p. 93, 11. 15-45). 
The plaintiff was not permitted to testify as too what Raymond 
said to induce him to sign the paper, although it was evident 
that Raymond was agent of the defendant for the purpose of 
procuring the plaintiff's signature to this chattel mortgage 
(Case, p. 94). 

At five o'clock of the same day the plaintiff called up his bar-
tender and discovered ( p. 91, 11. 10-30) to his great surprrne, 
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t.hat the goods and chattels had all been moved out of his place 
hefore he executed the mortgage. He did not dare c-ome back 
because of the fear of arrest at that time. The goods and 
chattels were moved by the Job DeCamp Company (p. 13). 
Eight van loads were taken to a Mr. Schuler 's place in Arl-
ington. Seven loads were labeled "tables and chairs" and the 
eighth load was unlabeled and contained dishes, linen (pp. 111-
112), etc. Mr. Schuler and George E. Mausert were present 
when the goods ,vere being removed and Mr. Schuler made bD 

inventory of the goods in the Palm Garden (p. 18, 11. 15-25) . 
Mrs. Briggs (p. 18, 11. 18-25), Mr. Mausert 's sister, was pn~s-

ent at Arion Hal_l Palm Garden when the goods were beiJ g 
removed, and so were her brother Ge,orge and Mr. Schuler there. 
t,he remonstrated with them (p. 51) and endeavored to dissuade 
them from taking her brother's goods out ,of the place and 
ruining his business. She testified (p. 20. L 40) that she did 
·uot pack any of the goods and had nothing to do with the 
taking of the goods. At that time Mr. Schuler was, and lie 
still is, President of the Mutual Distributing Company, and 
George E. Mausert had been treasur,er until a week before the 
removat of the goods (p. 65, L ·38; p. 24, 11. 25-40), and \\as 
at .that time still a large stockholder. 

The bill for removal of the goods was paid by the defendr111t, 
the Mutual Distributing Company (p. 14, L 15). 

The night after the goods Yrere taken the plaintiff made a writ-
ten memorandum containing an inventory of the goods and of 
their values as he recalled them (p. 28, 11. 1-15). About one 
year after this he had· a typewritten and compared copy ade 
of his written one, -and it was from this copy that he testified at 
the trial. 

The defendant's story was little different. The defendant 
contended that the plan for the execution of a chattel mortgage 
was devised by George E . Mausert, who was security for Fred 
Mausert 's credit with the defendant. George E. Mausert, Mr. 
Schuler and defendant's counsel planned the chattel mortgage 
at the Hotel Broad at noon on June 25, 1913. The mortgage 
was made payable on demand, so that it could be foreclosed im-
mediately, and it was left with the · defendant's counsel to obtain 
the plain tiff's signature thereon ( pp. 88-89 and p. 7 4). The de-
fendant's witnesses admitted expressly that no demand had been 
made for the payment of the mortgage debt either before the 
goods were r-emoved from Arion Hall Palm Garden or before 
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the mortgage was foreclosed (p. 67, 11. 32-45, and p. 68, 11. 1-25) . 
..Also, no notice was given or the foreclosure by the defendant to 
the plaintiff, either by service or by mail. 

The constable in charge of the foreclosure sale testified that all 
the goods and chattels covered by the mortgage were sold to 
the Mutual Distributing Company, there being no other bidders 
at the sale. The notices of the foreclosure sale were alleged to 
have been posted July 19, 1913, which is within three weeks 
after the goods were taken out of Arion Hall. The goods were 
sold on July 26, 1913, to the defendant. There were no other 
bidders present. 

The plaintiff consulted counsel in 1913 concerning the case 
shortly after the goods were taken, but was advised to wait 
before bringing suit because of _the fact that his brother was in 
prison and was represented by the same counsel. 

The jury returned a verdict of $2,595.33. 

ARGUMENT. 

Point I. 
The question as to whether or not the Trial Court erred in 

refusing to direct a verdict for the defendant is not properly 
before this court. 

The defendant contends that the Trial Court should have 
directed a verdict in favor of the defendant, and urges as its 
sole reason for this contention on appeal the fact that the de-
fendant's alleged uncontroverted testimony showed that it was 
impossible for the defendant to make a demand upon the plaintiff 
before the foreclosure of the chattel mortgage because the plain-
tiff by his flight and concealment made such a demand impos-
sible; consequently, the sale under the chattel mortgage was 
valid. 

The record sho,vs that at the trial the reason urged by the 
defendant in support of its motion to direct a verdict was that 
the evidence in the case tended to show that the original taking 
of the goods was not wrongful, but that the g,oods were taken 
by George E. Mausert, the brother of the plaintiff, and not by 
the defendant itself. The following excerpt from the record 
shows this ( p. 102, 11. 22-45) : 

"The Court. If you wish to state your reasons, you may do so. 
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Mr. Reed. The reasons are, it appears from the testi-
mony that there was no wrongful taking of these goods; 
they were sent by George Mausert to Arlington and there 
received by the defendant; but there certainly was nothing 
wr,ongful in it; when they were received the chattel mort-
gage was executed and delivered, and the chattel mortgage 
was subsequently foreclosed, and subsequently, with frll 
knowledge of the foreclosure, the plaintiff went to the office 
,of the Mutual Distributing Company and received a check. 

The Court. As a matter of fact, as I now view this ca~e 
the foreclosure proceedings are of very little consequence'. 
The theory of the plaintiff is that you went there and to )k 
these go,ods. Your theory is that you did not take them 
at all; had nothing to do with the taking, except su se-
quently paid the bill for moving them; Mr. Schuler says, 
for George Mausert; unless it be suggested that beca se 
of the subsequent signing of the chattel mortgage by F red-
erick Mausert, he condoned the wrongful taking; what do 
you think about that l , 

Mr. Reed. I think if there was any wrongful taking it 
was on the part of George Mausert. '' 

From this it can be plainly seen that grounds offered in s,1p-

port of defendant's contention in this appeal are not the s me 

as the grounds offered at the trial, consequently have not bDen 

passed upon by the Trial Court and therefore cannot be pas- ed 

on by this Court. 

In the c3:se of Van !1-lstyne v. Franklin Cou,ncil, Jr. 0. U. A . ~1., 

69 N. J. L. 672, the defen~ant moved to non-suit the plaintiff at 

the trial on the ground of a breach of a 0ondition in the con-

tract. On appeal the defendant contended that the Trial J u lge 

erred in refusing to non-suit the plaintiff on the gr,ounds that 

the contract made out by evidence was variant from that which 

was set forth in the declaration. The Supreme Court held, at 

page 673: 
'' The alleged variance was not presented to the mind 

of the . judge as a ground for the judicial action 
s•ought. It is a settled doctrine of this court that it will 
not review nor reverse a judgment under review because 
of any alleged error involving judicial action therein, un-
less such action was invoked upon the ground reli d on 
which was distinctly and plainly made known in the court 

below." 
Other cas,es sustaining the same view are Thornton v. Fay, 80 

Atl. 326; Blurnenthal v. Centra.l R. R., 95 Atl. 973; McClourl v. 

Ill. Surety Co., 83 N. J. L. 572. 
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Point II. 
Assuming defendant's contention is before this court, the di-

rection of verdict was properly denied by the Trial Court. 
In order to take a case away from the jury the testimony must 

be of such a conclusive character as would c,ompel the Court in 
the exercise of a sound legal discretion to set aside a verdict, if 
one were returned in opposition to such testimony. The rule of 
law seems to be that the Gourt cannot weigh the evidence, but 
if there is. any evidence at all which supports the view of the 
plaintiff the case must go to the jury. In Hoff v. Pub. Service 
Ry. Co., 101 Atl. 404, at p. 405, Trenchard, J., says: 

'' In passing up.on the motion for a direction of verdict 
for the defendant the court cannot weight the evidence, 
but is bound to concede to be true all evidence which sup-
ports the view ,of the plaintiff and to give her the benefit 
of all legitimate inferences which are to be drawn in her 
favor.'' 

The same rule is expressed in Andray v. Mer-tens, 96 Atl. Rep. 
893 ; also D. L. & W. B. R. Co. v. Shelton, 55 N. J. L. 342, where 
L1ppin0ott, J. , says, at page 345: 

'' ow, if upon the whole case there is evidence which 
in any way tends to establish the plaintiff's cause of action 
or defense, it is err,oueous for the court to direct a verdict, 
and it is only when the facts proved clearly fail either to 
establish a cause ,of action or a sufficient defense that the 
court can _ properly direct a verdict.'' 

Also Meyers v. BiFch . 95 N. J. L. 238. 

The weight of conflicting testimony must always be submitted 
to a jury. Dickinson v. EriP R. 1-?i. Co., 90 Atl. 305. 

Keeping these rules before us, if the testimony for the plaintiff 
~mrl defendant, both, is carefully considered, it is clearly evident 
that there is sufficient evid<,nr0 to pPrmit the case t,o go to the 
jmy. In the first place, it appears from the defendant's o-wn 
testimony (pp. 67 and 68) that no demand was made f.or the 
payment of the debt by the dPfendant before it took possession 
of the plaintiff's goods, and it appears ( p. 15, 11. 29-30, and p. 48, 
1. 20 ) that the defendant t,ook the plaintiff's g,oods before the 
mortgage was executed. This fact alone would tend to make 
the for eclosure illegal, and at least there is a question for the 
jury here to decide. It should be noted that Mr. Mausert 's flight 
took place be.fore the goods ·were taken out and before the mort-
gage was executed; and that the defendant, in spite of his flight 
and concealment, 1-uas able to find the plaintiff to persuade him 
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to execute the mortgage, but claimed to be unable to find him to 
make a demand upon him to put him in default bef.or,e the fore-
closure. 

Secondly, the evidence of the defendant as to its attempt to 
make a demand upon the plaintiff consists entirely of the testi-
mony of Anthony vV. Schuler, its president. If this testimony js 
contrasted with the testimony pr,oduced by the plaintiff and tl . 
legitimate and reasonable inferences drawn therefrom, it cannd 
fail but appear evident that the Court. was justified in refusing 
to direct a verdict. . The plaintiff's testimony shows that M '. 
Fred Mausert, after he left Newark, spent tw,o weeks at e. 
home of. his sister, Mrs. Cadwell, 203 "\Vest 109th street, N w 

York City (p. 18, 1. 30; p. 22, 1. 26). From there he went to 
Massachusetts ; from there to Albany, and then to Glens F alk 
His sister, Mrs. Cadwell, knew where he was all the time (p. 22, 
1. 30). His sister, Mrs. Briggs, was acquainted with his where-
abouts during the first two weeks of his stay at Mrs. Cadwell 's 
(p. 18) and most of the time afterwards. His brnther, Georr;e 
E. Mausert (p. 22, 11. 35-45), called on him during the two wee 'rn 
he was at Mrs. Cadwell's; als-o his nephew, Raymond Mausn t 
( p. 95, 1. 9). He remained indoors most of the time. 

George E. Mausert was connected with the Mutual Distrib1~t-
ing Company and was ,one of the originators of the chattel mo t-
gage scheme. Raymond Mausert was the agent to procure the 
plaintiff's signature in execution of the chattel mortgage. .i: r. 
Schuler testified that George E. Mausert (p. 66, 1. 4) was a close 
friend of his, that he testified for the defendant at the last tJ :al 
(p. 57, 11. 10-20) and that he had seen George Mausert the day 
before the present trial and tried to get him to · come to tesh~y. 
Mr. Schuler (p. 66) als·o knew Mr. Briggs, Mrs. Briggs' husba d, 
and knew where he was. He claimed that he made an attempt 
to make a demand about two weeks before the foreclosure (p. 
68), which would make the time of this attempt come within the 
two weeks during which Fred M:ausert was in New Ymk. 'I .vo 
weeks before the posting of the notices of the foreclosure sale 
would bring the time of the alleged attempt within one w ek 
after Fred Mausert left Nevvark. Is it not reas,onable to infer 
from the above facts that Mr. Schuler could have found out 
where Fred Mausert was if he had really tried to 1 He k11ew 
where George Mausert could be found. George Mausert was a 
close friend, and Ge•orge Mausert knew where Fred could be 
found-in fact had called on him-and his sj ster knew where he 
was all the time. 
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Mr. Schuler 's credibility as to his testimony on his attempt 
to find Mr. Fred Mausert is thoroughly shaken by his examina-
tion bef.ore Judge Adams in the first trial. On cross examina-
tion (p. 69) in this trial Mr. Schuler admitted that he testified 
in response to questions propounded by Judge Adams personally 
at the first trial, that he not only made no demand upon Mr. 
F red Mausert, but did not even make an attempt to make a de-
mand. How strange it is that in the second trial he claims to 
have inquir,ed of all of Mr. Fred Mausert's relatives and then 
when pinned down says that he inquired of George Mausert and 
George Mausert did not tell where his brother was! How strange 
it is that the defendant in answer in the interr-ogatories of the 
plaintiff says that Ge)rge Maus,ert would not tell where his 
brother was, and yet George Mausert was Mr. Schuler 's close 
friend and had already testified in his behalf! How strange it 
was that the plaintiff's flight took place before the execution of 
the mortgage and that at the place where he was concealed for 
two weeks the defendant could find him to execute the mortgage 
but could not find him to make a demand upon him! 

It is noteworthy in this case that the chattel mortgage was 
drawn payable on demand purposely so that it could be fore-
closed immediately, according to defendant's story,- although no 
one knew how long Fred Mausert was going to stay away from 
.1:rewark, and he might have come back the next day. The fol._ 
lowing testimony of Mr. Hugh B. Reed is self-explanatory: 

'' Q ·what time of day did you prepare that mortgage, 
Mr. Reed 1 A I think it was between twelv,e and ,one, or 
one and two; I think it was done at once, immediately. 

Q vVhy was it drawn payable on demand 1 A Well, 
Mr. George Mausert said that his brother had gone-left 
town-and he suggested that we take a bill of safe for the 
property, and I thought it was more advisable to take a 
chattel mortgage, but it was expected that it would be 
foreclosed almost immediately, so it was drawn in that 
way. It was the intention of Mr. Georg,e Mausert-ex-
pected the mortgag0 to be foreclosed; they were taking 
the stock out of the place there; Mr. :F,red Mausert, accord-
ing to George, was not expected to return; he was gone, 
and they ·were leaving this property. George Mausert 
was responsible to the Mutual Distributing Company, for 
he had guaranteed the account, said he was interested in 
seeing the bills paid, seeing that they got their money so 
that he would not be held for it; besides, he said the rent 
was c~oming due the first of the month and he wanted to 
get the stuff out of there . 

Q Drawing up a mortgage, payable on demand, did 
you not realize you had to make a demand for it 1 A Well, 
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that is what the terms of the mortgage said; l did not 
realize it was necessary to make a demand, no; I am 
satisfied now that it is not necessary to make a demand ·f 
you cannot find the man to make a demand on'' ( case, p. 
89, 11. 17-40). 

If the ,counsel who drew the chattel mortgage was asked by 
his client to draw an instrument which could be foreclosed im-
mediately and with that intention drew a chattel mortgage pay-
able on demand, and then testifies at a trial that he drew the 
instrument with such an understanding, and did not realize the 
demand was necessary, is it not reasonable to infer that no de-
mand was made and that no attempt was made to make a de-
mand 1 The evidence in the case and the legitimate inferences 
drawn therefrom most strongly sustain the view that the de-
fendant not only did not make a demand for payment from the 
plaintiff, but did not even attempt to make that demand. If this 
be true the Trial Judge did not err in refusing to direct a ver-
dict, because he is bound to consider the evidence in the light 
most favorable to the plaintiff, and if there is any doubt in his 
mind at all he must permit the jury to decide the facts. 

This Court held, in the case -of M aiisert v. JJ;fotual Distributing 
Co., 92 N. J. L. 190, that a lawful notice of intention to sell was 
equivalent to a demand for payment when the mortgagor ren-
der-ed an actual demand impossible by his flight and concealment. 
It is respectfully submitted that in the case of Goodrich v. Wil-
lard, 2 Gray (Mass.) 203, which this Court cited as precedent, 
the lawful notice of intention was given in writing to the debtor. 
There · is nowhere in this present case any -evjdence on the part 
of the defendant of any notice in writing, or any attempt to send 
a notice in writing, to the plaintiff. It certainly ·would have. been 
very easy to have mailed a letter to his last known address in 
New York City. The plaintiff emphatically denies receiving any 
notice or any demand ( p. 37, 1. 5). 

Point III. 

Even if the testimony of the defendant were uncontroverted 
· the question of credibility is one for the jury. 

The evidence of the defendant as t,o its attempt to make a 
demand on the -plaintiff consists entirely of the testimony of 
Anthony W. Schuler, its president. Mr. Schuler is an interested 
·witness. He is not corroborated by any disinterested witness. 



It is not a fact peculiarly within the plaintiff's knowledge as 
to whether or not Mr. Schuler really made an attempt to find 
him; cons,equently, that fact cannot be denied by the plaintiff. 
This being true, the defendant's contention rests entirely upon 
the credibility of Mr. Schuler, which was shaken on cross ex-
amination (p. 69). Therefore, this question should be one for 
the jury to decide, even if .his testimony is uncontroverted. See 
38 Cyc., p. 1570, and cases cited thereon. See also Baumarnn v. 
Hamburg-American Packet, 67 N. J. · L. 250. 

Point IV. 
This beinR' the second verdict for the plainWf upon the same 

evidence, this court is justified in refusing to grant a new trial. 
This is the second trial of the present case. There is no prac-

tical difference in the evidence offered by the defendant. If any-
thing, it is weaker because it was not corroborated in the second 
trial. 

At the first trial of this case a verdict was directed for the 
plaintiff, and on appeal the Court of Errors and Appeals sent 
the case back for a new trial because there was s,ome evidence 
on the part of the defendant w4ich tended to show that the 
plaintiff by his flight and concealment made a demand upon him 
impossible; consequently it was error to direct a verdict for the 
plaintiff and the case shou]d have gone to the jury. This has 
been d,one-thus the law of the case has been carried out, for at 
the second trial the case went to the jury upoi1 the same facts 
and the jury ·returned a verdict for the plaintiff. 

Under the rule laid down in Monroe v. Pe1'ina. R. R. Co., 87 
N. J. L. 701, the Court of Errors and Appeals is bound t,o affirm 
the judgment below on the second trial. In that case there had 
been a former trial upon which a non-suit was directed. That 
judgment was removed into the Appellate Court and was re-
versed. On the second trial on the same facts the jury brnught 
in a verdict for the plaintiff. The Court of Errors held that 
that judgment was conclusive and must be affirmed. Another 
case in point expressing the same rule of law is Donnelly v. 
Haenichen Bros. Silk Co. 7 80 Atl. 325; also Cassidy v. Bigelow, 
27 N. J. Eq. 505. 

In Brown v. Paterson Paper Co., 69 N. J. L. 474, Fort, J., 
held that a second concurring verdict upon the same state of 
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facts on slightly varying -evidence should cause the Appellate 

Court to hesitate before granting a new trial. See also Dicki11 

son v. Erie R. R. Co., 90 Atl. 305. 

Point V. 

The Trial Court properly exercised its discretion in permitting 

plaintiff to use the memorandum. 

An examined copy of a memorandum made at ,or near the 

time ·of the circumstances in question is properly used to refresh 

a witness' memory. See 40 Cyc. 2461, cases in note. 

The books of the plaintiff were taken away by the defendant 

(p. 27, 11. 15-20). Therefore the best evidence the plaintiff could 

offer as to the price of the goods was his recollection of it at 

the time of taking. 
The very purpose of the memorandum is to revive the memory 

of past transactions not at present clear in the mind. The wit-

ness may even be permitted to read from the memorandur . 

Myers v. Weger, 62 N. J. L. 432, at 441. 
In the present case the witness was thoroughly cross e2ramined 

as to the making ,of the memorandum and the Court correctly 

exercised its discretion in permitting its use. French, Receiver 

v. Millville Manfs'. Co., 70 N. J. L. 699. 
The use of such a memorandum in a cas-e resembling this 

one is not unusual. In More-Jonas Co. v. West J ersey R.R. Co., 

76 N. J. L. 708, a memorandum was used to refresh witness ' 

memory of values-where more than two years had elapsed 

between the injury and the trial. 
In the case of Howard v. McDonough, 77 N. Y. 592, Justice 

Earl says: 
'' Memoranda may be used in ,other cases which do not 

precisely come under either of the foregoing heads. A 
store of goods is wrongfully seized and an action is brought 
to recover for the 0onvel'sion. There are thousand of 
items. No witness could carry in his mind all the items 
and the values to be attached to them. In such a case, 
a witness may make a list of all the items and their 
values, and he may aid his memory while testifying by 

such list. ' ' 
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Point VI. 
The plaintiff was properly permitted to testify as to the value of 360 creamers. 

The evidence for the plaintiff shows that everything in Arion Hall Palm Garden was removed by the Mutual Distributing Company. It was the custom of Mr. Mausert and his bartender to check up the stock every night and replace any pieces that ·ere broken. Mr. Mausert personally (p. 31, 11. 10-30) checked u the stock within three or four days before his place was cleaned out, and at that time to his personal knowledge he bad 360 creamers. If, therefore, he had 360 creamers the day the goods were removed, and the evidence tends to show that all t,,e goods were removed by the defendant, then there is enough t ·idence to infer that the defendant received 360 creamers. 

Point VII. 
The testimony as to the loss of profits was admissible. 

The removal of all of Mr. Mausert's property, goods and c 11ttels entirely de troyed his business. This is self-evident. Ii s business was a paying one and the amount of anticipated p1 Jfi ts is a question for the jury to decide. As a general rule th loss of profits to a business which has been wrongfully in-te upted by another is an element of damages for which a re overy may be had. Past profits cannot b8 taken as an exact m asure of future profits, but all the various contingencies by w,·:ch said pr,ofits ,vould probably be affected should be taken i1 . o consideration by the jury. See 13 Cyc., pp. 57-58, and n 1erous cases in the notes . 

Point VIII. 
he Trial Court properly refused to admit the testimony of Mr. Sc\uler as to conversation with George E. Mausert. 

rl
1
estimony as to conversations with George E·. Mausert rela-th r to circumstances under which the defendant received the go')ds of the plaintiff was prnperly excluded inasmuch as it was all hearsay. It is t:rue that the defendant may be allowed to prove the circumstances under which it took the goods, but it ca~not prove these circumstances from the conversation of third pa ties. It can only prove them by direct evidence in Court. In other words, the defendant is trying to prove the agreement 



of Fred Mausert to mortgage the g,oods by the fact that Georg0 

Mausert told Mr. Schuler his brother Fred wanted to give a 

mortgage. The defendant's theory of the case was that Fred 

Mausert requested his brother George to procure a mortgag(\ 

and requested his brother t,o remove hi goods and store them. 

This theory was brought to the attention of the Court by various 

other evidence. The question ·which was -excluded ·was properl: 

excluded because it vrns an attempt to prove Mr. Fred l\Iau-

sert's request by what George Maus-ert told l\fr. Schuler. Thjs 

0omes clearly ·within the hearsay rule as an attempt to prove 

a fact contained within the conversation by proving the con-

versation, and therefore ·was properly excluded. 

Point IX. 

The defendant's contention as to the measure of damages 

adopted by the Trial Court . is not before this court. 

The defendant took a general exception to the Court's char~e 

as to damages. In appeal the defendant is urging a specific 

exception, which was not made at the trial, and which does not 

appear in the pleadings or in any part of the record; namely, 

that the measure of damages could not have been greater than 

the excess of value of the property taken by the defendant above 

the mortgage debt. Under the rulr laid down in Doran v. City 
of Asbury Park, 104 Atl., p. 130, an excepti_.on to a Trial Judgr's 

charge will not be considered unless it is specific enough to call 

his attention to tho matter challenged. See also, MWer v. Del. 

River Trans. Co., 85 N. J. L. 700 (90 A tl. 288). 

Point X. 

The charge to the jury as to measure of damages was correct. 

Even if defendant's exception is properly taken, still tlw 

charge to the jury is correct. The jury, as instructed by thP 

Court, avrnrded the plaintiff thr value of the goocls as of the 

time of the ,vrongful takin°· or of the wrongful sdling. ri1his 

is the true rule of damages in such cases. 
. "Where a mortgage of chattels takes possession and sell f\ be-

fore condition broken, the mortgagor's measure of damages i 

the value of the property at the tinw of the c01wersion. 

11 Corpus Juris, 597. 
I( ohn v. Davis, 94 Fed. 288. 
Davenport v. Ledges, 80 Ill. 579. 
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The condition was not broken in this case as no demand was 
made for payment and the condition rests expressly upon pay-
ment on demand. 

The case cited by the defendant is not only not in point but 
the rule stated only applies to acti,ons by the mortgagor against 
the mortgagee where the mortgagee has the right to possession 
but has sold the goods at private sales at unreasonable prices. 
It does not apply to a tort actiion where the mortgagor has the 
right to possession. 

If the mortgagee has any remedy at all it would only be by 
way of recoupment or- counterclaim, and neither was pleaded in 
the case, nor was the point raised at any time during the trial. 

See note L. R. A., 1915 E. 199 and cases cited. 

Point XI. 
It is respectfully submitted that the judgment below should 

be affirmed. 

PALMER BRADNER, 
Attorney for and of Counsel with Pla,intiff-Respondent. 
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7 REDERICK W. MAUSERT, 

Plaintiff-Respondent, 

vs. 
MUTUAL DISTRIBUTING COMPANY, 

Defendant-Appellant. 

Action at Law. 

BRIEF FOR APPELLANT. 

Statement of Facts. 

This is an action brought to recover damages for the alleged 
breaking 1and entering of plaintiff's place of business, known as 
Arion Palm Garden, on Washington street, Newark, on June 25, 
1913, and the removal therefrom of certain personal p1·operty 
by the defendant. 

The complaint contains three counts (state of the case, 
page 5). 

FIRST CouNT: On June 25, 1913, plaintiff owned goods to the 
value of $7,556.42; defendant, through its agents, wrongfully 
took said goods and chattels and has since detained and con-
verted the same. 

SECOND CouNT: On June 25, 1913, plaintiff was proprietor of 
a saloon and dance hall; defendant broke into said hall, seized 
and carried away goods and belongings of the plaintiff valued 
at $7,556.42. 

THIRD CouNT: Defendant by its agents, by means of false 
representation that plaintiff's place of business was about to 
he raided by prosecutor, induced plaintiff to stay away from 
his place of business, by reaso:µ. whereof his business was 
destroyed. 

The answer (state of case, page 8) denies truth ,of the alle-
gations of the complaint and states that on June 25, 1913, plain-
tiff executed to defendant a chattel mortgage covering certain 
goods, to secure $682.88, and the mortgage was foreclosed. and 
the goods sold to pay amount due. 



REPLY: ( State of case, page 10.) The goods were taken be-

fore the execution of the chattel mortgage; the execution of the 
rhattel mortgage was induced by fraudulent representations. 

The following circumstances appear in evidence: 

Prior to June 25, 1913, plaintiff had been in business h 
T ewark at the Arion Palm Gardens, conducting a restaurant, 

sale of liquor and . dance hall (state of case, p. 25, lines 15-30), 

and that he, plaintiff, owed defendant $682.88 (page 54, line 18; 

page 55, line 30), and on June 25, 1913, George E. Mausert, 
brother of the plaintiff, told Anthony W. Schuler, president of 
defendant company, that plaintiff had left town (state -of case, 

page 71, line 43) ; that George Mausert had guaranteed plain-

tiff's account and was interested in seeing the bill paid so th 1t 

he (Gemge) would not be responsible for it (state of case, page 

72, line 1; case, page 89, line 29); he suggested a chattel mort-
gage would be best to secure defendant's account and that he, 

George, would get the chattel mortgage signed ( state of case, 
page 72, line 12), and the understanding was that George Mau-
:-;ert was to get it executed ( state of case, page 7 4, line 15) and 

that it was to be foreclosed almost immediately (state of case, 
page 89, line 25), and that the property in Arion Hall would 
have to be gotten out, because there would be another month's 

rent due (state of case, page 72, line 15; case, page 89, line 33) . 
George asked Anthony W. Schuler for a place to store it, and 
Schuler told him he could store it in Arlington, as he had no 
place in Newark (state of case, page 72, line 22). 

On the afternoon of June 25, 1913, the property was packed 

np by Mrs. Briggs, sister of plaintiff, and Wirnam Mockler, 
bartender for plaintiff ( state of case, page 55, line 41) , and 

George Mausert, plaintiff's brother, seemed to be superintending 
( state of case, page 55, line 45). These goods were packed and 
taken to the warehouse of Job DeCarnp & Sons, where they n)-
rnained overnight and were delivered to the storehouse in Arling-

ton on the following day (state of case, page 15, line 40). The 
goods were sent to Arlington by George Mausert (state of case, 

page 56, line 30). 
The chattel mortgage, Exhibit D. 2 (page 117) was drawn 

by Mr. Reed and taken to the plaintiff by Raymond Mausert, 
son of George Mausert (page 93, line 15), and that Haymond 
found plaintiff in New York City and went with him to Hoboken 

(page 93, line 30). The mortgage was executed on June 25, 

1913 ( page 118). 
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The affidavit to the mortgage was made by Anthony W. 
Schuler June 26, 1913, and the mortgage was recorded in the 
E ssex County Register's Office on June 26, 1913, at 11 :58 o'clock 
in the forenoon (page 120, line 40). The mortgage covers cer-
tain personal" property of the defendant (page 119, schedule), 
then situated at the Arion Palm Gardens, Washington street, 
_ Tewark, New Jersey (page 117, line 27). 

The mortgage is upon the condition that the plaintiff shall 
rJay to the defendant '' on demand at the office of said Mutual 
Distributing Company, in Newark, New Jersey, the sum of 
$682.88" (page 117, line 41), and provides that in case default 
he made in the payment of the sum mentioned it shall be lawful 
t'o r the defendant to sell the property covered (page 118, lines 
3-23). . 

On June 25, 1913, plaintiff telephoned to William Mockler, his 
bartender, and learned that his property had been removed 
from the Arion Palm Garden ( page 27, line 3). 

Plaintiff remained in New York City, apparently in hiding 
I page 23, line 34, et seq.), for about two weeks after the execu-
hon of the mortgage and then went to Massachusetts, then to 
Albany and then to Glens Falls, where he went into business 
( page 118, lines 25-45; page 22, lines 14-45). When the plain-
t if£ was living in Newark prior to June 25, 1913, he lived ~t the 
Hotel Broad, kept by his brother, George Mausert (page 19, 
lines 26-30). Plaintiff left Newark because he was told that 
hs business was going to be raided and that there was a war-
rant out for his arrest (page 20, line 8), and that when plaintiff 
rPceived this warning he was frightened and went to New York 
City (page 22, lines 14-45) and went hurriedly and secretly 
,mg~s 23-40; page 26, lines 15-21 ; page 36, lines 20-45 ; page 
.r,, lines 1-2); plaintiff after he left Newark on June 25, 19131 
1 !id not return (page 47, line 22) and never saw Mr. Schuler, 
president of the defendant company, until 1915 or 1916 (page 
1W, lines 30-38; page 4 7, lines 10-35) . Mr. Schuler, president of 
the defendant company, did not see the plaintiff after the exe-
t•ntion of the mortgage and before the foreclosure, which was a 
1110nth later, July 26, 1913, and that he did not know where plain-
iiff was (page 58, lines ·18-20) and knew that he was out of the 
Rtate (page 58, line 22), and that Schuler made inquiry of 
George Mausert, brother of plaintiff (page 58, line 30) and knew 
of no one else of whom to inquire (page 59, line 16), and that 
tl e firs t time he learned where plaintiff was was in April of 
.1914 ( page 58, line 25). 



4-

On July 19, 1913, the defendant made preparations to fore-

dose the mortgage and gave mortgage to bailiff to foreclose. 

The bailiff posted the legal notices on that date (page 52, line 

15). On July 26, 1913, the mortgage was foreclosed by the 

bailiff and so much of the property as was covered by it and 

came into possession of the defendant (page 52, lines 25-30) 

was sold at public sale and purcha es by mortgagee for $600 

(page 52, line 38). On April 20, 1914, plaintiff sent his partner 

(page 61, line 14) to the defendant with a letter (Exhibit D. 4, 

page 121), asking for a spotlight which had been part of the 

property covered by the mortgage. The partner was told by 

the defendant that he could not have a spotlight unless he paid 

$10 for it (page 61, line 27), and later the partner returned 

with a letter from plaintiff (Exhibit D. 4, page 121) and paid 

$10 for the spotlight, which he took with him (page 61, line 40). 

On May 1, 1914, at the request of the plaintiff, defendant. 

:--ent a statement showing the amount of the goods which had 

Leen sold and the amount remaining unsold (page 62, lines 9-20; 

Jl~xhibit D. 7, page 123). 
On ,January 4, 1916, plaintiff came to defendant's office and 

asked for a statement ( page 63, lines 19-35). He was shown 

the books of the defendant, a statement of his original indebted-

ness and a statement of the disposjtion which had been made 

oi' the property covered by the chattel mortgage to that date 

and as it appeared that the defendant had received, over and 

above the amount of its bill against plaintiff and the expense of 

foreclosure, the sum of $26.53 (page 63, lines 25-35; Exhibit 

D. 9, page 124; Exhibit D. 10, page 125; page 79, lines 30-42). 

A check ·was dra,,m for the latter amount and delivered to plain-

tiff, who drew the money thereon (Exhibit D. 5, page 122; paO'e 

G4, line 11), and said he was pleased with what had been done 

(page 79, line 35). Although in nowise obligated to do so, de-

fendant was willing to give plaintiff this balance (page 75, lines 

~n-35). The plaintiff claimed that this check was a dividend 

on stock in defendant company (-page 44, line 30), but that 

dividend checks were marked "dividend" (page 64, line 38; Ex-

hibits D. 13, D. 14, page 126). During the progress of the 

trial the Court permitted the plaintiff to use, first, for the pur-

pose of refreshing his memory as to what goods he had in his 

place of business on June 25, 1913 ( page 27, line 10, and the 

following pages), and later f~r the purpose of refreshing h!s 

recollection as to prices he had paid for these goods as a basis 

of value (page 27, lin0 35, to the following pages), a copy of 
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:~ memorandum which he had made after he had learned of the 
removal of the property from his place of business (page 28, 
lines 1-15), and two and a half years after he had made the 
purchase (page 28, line 18) of the goods in question. 

The Court also permitted the plaintiff to testify to the amount 
of profits about the time of June 25, 1913 (page 36, lines 10-20). 

The Trial Court permitted plaintiff to testify to the value of 
360 creamers where there was no evidence to show that de-
l'@dant had ever received such creamers. 

The Court refused to allow Mr. Schuler to testify to the con-
versation with George Mausert relative to the circumstances 
under which the defendant received the goods of the plaintiff 
( page 30, line 1, and following page and a half). 

The Trial Court refused a motion for non-suit when there 
was no evidence to submit to the jury. 

The Trial Court further refused to direct • a verdict in favor 
of the defendant when the evidence on the question submitted 
\ms all in favor of the defendant. 

The objection taken to the charge of the Trial Court on the 
question of damages ( page 110, line 25). 

The appellant states the following grounds of appeal: 
1. The Trial Co_urt refused to grant a non-suit at the close 

(Jf the case of the plaintiff, although no testimony had been 
presented, which, in the absence of other evidence, would justify 
the jury in giving a verdict for the plaintiff, and such refusal 
was error. 

2. The Trial Court at the trial refused to direct a verdict 
111 ftwor of the defendant, although no evidence had been pre-
~,Pnted which would justify a verdict for plaintiff, and such 
n_, fusal was error. 

3. The Trial Court permitted the witness Frederick ,Villiam 
Mausert to use, for the purpose of refreshing his memory, a 
memorandum which had not been made at a time and in a man-
.wr to justify its use, and to testify therefrom as to the property 
in his place of business at the time of the alleged trespass. 

4. The Trial Court permitted the witness Frederick William 
· [ausert to use, for the purpose of refreshing his memory, a 
nwmorandum which had not been made at a time and in a man-
ner to justify its use, and to testify therefrom as to the value 
of property alleged to have been taken by defendant. 
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5. The following questions were admitted: 

(a) To the witness Frederick .William Mausert: 
'' Q Mr. Mausert, using that memorandum which you 

have to refresh your memory, will you tell what goods 

you had in the Arion Hall Palm Garden on June 25th, 

1913, and the prices which you paid for those goods 1'' 

(b) · To the witness Frederick vVilliam Mausert: 
"Q What were the profits about that time 1" 

And permitted those questions to be answered by the saic, 

witnes and such answers to be received in evidence. 

6. The Trial Court permitted the witness Frederick William 

Mausert to testify as to -th· price of three hundred and sixty 

creamers when there was no evidence to show that the defend-

ant had ever received such creamers, and such admission of 

testimony was error. 
7. The Trial Court refused to allow the witness Anthony W. 

Schuler to testify as to the conversation with George Maus~rt 

relative to the circumstances under which the defendant receivefl 

the goods of the plaintiff. 
8. The Trial Court, in part, charged the jury on the question 

of damages as follows : 
"The damages which the plaintiff would be entitled to 

recover would be the value of the goods at the time of 

the ·wrongful taking or the wrongful selling. You haYe 

nothing · here but cost price. But many of these goods 

had been used for three years. A total value, as I say, 

has been testified to, of seven thousand five hundred and 

some odd dollars. In the first place, you have to find, 

if you can, by the evidence-of course if you cannot find 

by the evidence the value of the goods that were taken, 

by the proofs here in the case, then your verdict should he 

for nothing more than nominal damages. Damages must 

be proven. But if no particular damages are proven, 

then cost prir>e, less what would be a proper depreciat1011 

for age and wear, wo.uld be the measure of damages. 

ow, what is that~ You must consider the business :rnd 

use which these goods had had. The list is attached to 

the complaint which you ·will have with you. These goods 

consisted of things generally ·which are used on the tahles. 

They consisted of chairs, writing desk, bar glasses and 

fixtures, and three pages of articles here ; you may look 

them over if you get that far in the case. The plaintiff 

says that glassware, dishes and things of that sort were 
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kept renewed; that is, as they were broken they were 
renewed and the number kept intact. But the situation with 
reference to the glassware and crockery should apply to 
chairs and furniture, which depreciate greatly with wear, 
and particularly with that character of wear which they 
would probably have in a place of that kind. All of these 
things you must take into consideration in determin-
ing the value, if you decide the plaintiff is entitled to 
your verdict; the cost price, the length of time they have 
been in use, and the character of use they had had, and 
determine from those, if you can, the amount of 
damages.'' 

9. That there wa·s no evidence for the jury upon which the 
rerdict rendered could be justified. 

10. That there was no evidence presented upon which a ver-
dict of more than nominal damages could be rendered. 

Defendant was entitled to a non-suit and direction. 
At the close of plaintiff's case no evidence had been produced 

which would justify a verdict of the plaintiff. 
At the close of the whole case there was still no evidence 

to justify a verdict for plaintiff and the Court should have di-
l'f'cted a verdict in favor of the defendant. 

'rhe Court charged the jury in this respect as follows: 
"Unless you find that the original taking was wrong-

ful, and unless you find that the sale under the chattel 
mortgage was . wrongful by reason of failure to give 
the notice, then the plaintiff would not be entitled to 
your verdict; and not even then if he has ratified any 
of these irregularities by what he subsequently did. 

If you find that the evidence preponderates that the 
original taking was wrongful, or that the sale under 
the chattel mortgage was irregular, and that the plaintiff 
has not rectified the irregularity, then you would come 
to the question of damages.'' 

It is evident from the above excerpt from the charge that 
it was necessary for the jury in order to render a verdict 
in the plaintiff's favor to find three things: 

J. That the original taking of the goods of the- plaintiff 
,ms wrongful. 

2. That the sale under the chattel mortgage was wrongful 
Ly reason of failure to give notice. 
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3. That the plaintiff had not ratified any of these irregu~ 

larities by subsequent actions. 

The lack of any one of these elements would be fatal to the 

.plaintiff's case. As regards the second element the evidence 

is all one way. The defendant's testimony showed that it was 

i_mpossible to make a demand upon the plaintiff .before t h<J 

foreclosure of the mortgage because the plaintiff by his flight 

and concealment made such a demand impossible, and there 

was a lawful notice of an intention to sell the chattel made 

~['he testimony of the defendant in these respects is uncon-

tradicted and uncontroverted and there was no evidence in-

troduced by the plaintiff in this respect at all. Thus th0 

~l'rial Court should have directed a verdict in favor of the 

defendant. 
The entire testimony in the case on these points is as fol-

lows: 
TESTIMONY OF ELIZABETH BRIGGS, a witness ·for plai11-

tiff. 
(Direct) ( CAsE, page 18, lines 25 to 45.) 

Q ,Vhere was your brother Fred at that time, do yon 

1mow1 A He ·was at my sister's home, as far as I knmv, in 

Jew York City. 
Q ,Vhat is your sister's name 1 A Mrs. R. A. Cad·well, 

or Mrs. Catherine Cadwell. 
Q Do- you ·know her address 1 A 203 West 109th street. 

Q How long did your brother stay with Mrs. Cadwell ? A 

Well, somewhere in the neighborhood of two weeks. 

Q And where did he go after that 1 A ,Vell, that I can't 

.d.ate; I don't know where he went to. 
Q What did you next hear of him 1 A I can't recall that. 

Q Haven't you known where your brother has been the 

past few years 1 A I did; yes. 
Q ,Vhere has he been ~ A Been in Glens Falls. 

Q Do you know when he went into business at Glens Falls? 

A. No, I don't; shortly afterwards I know. 
Q Has anybody from the Mutual Distributing Company or 

· the Mutual Distributing Company in any way ever inquired 

where your brother was~ A Never. 
Q (By the Court.) Is that up near Lake George? A 

Yes, up in that direction. 



(Cross) ( CASE, page 19, lines 12-30.) 
Q I understood you to say that Mr. Fred Mausert had 

left ewark prior to June 25, before the 25th of June, that 
Mr. Mausert had left Newark1 A Well, the 25th would be 
on the day the goods were taken out. 

Q Yes1 A Yes, he left that day, as far as I remember. 
Q That same day1 A I would not be positive; I 13annot 

rememher dates. 
Q It was not the night before 1 A I could not say whe:her 

it was on the night before or on that day. 
Q And whom did he leave in charge of his place here, the 

Arion Palm Garden1 A Nobody, as far as I know. 
Q Who had the key1 A That I don't know. 
Q You didn't have it 1 A Not as far as I know, no. 
Q Where did he live when he was in Newark 1 A At the 

Broad Hotel. 
Q That was a hotel kept by your brother George, was i 1 °? 

A Yes, it was. 
Q And Fred lived down there1 A Yes, sir. 
Q And had been living down there for some tirne 1 A 

Yes. 
(CASE, page 20, lines 1 to 40.) 

Q How long before that, can you recall now, your l>rother 
Fred had left Newark 1 A Well, I can't say; I don't know 
" hether it was that day or the day before. 

Q Do you know why he left 1 A Yes, he wm; t ,ld there 
was a-the place was going to be raided, and that there was 
•111 arrest out for him; a warrant out for his arrest. 

Q Well, do you know who told him that1 A ,:vell, I told 
him. 

Q And after hearing that he left, did he, after }Jenring· 
that from you he left town 1 A Yes, but I was infornwcl by 
'llY brother that there was a warrant for his arn-:st. 

Q You were told by George 1 A Yes. 
Q And you told your brother Fred 1 A Yes. 
Q And your brother Fred then left 1 A vVell, n YW, let 

ille see ; I am afraid I-I didn't tell him myself; he was at my1 
house ; I sent my daughter and sister to finrl. him; they may 
have told him first, but I told him later. 

Q Then he went away1 A Why, my neplu=_•w called with 
a car; that is, .Mr. Mausert's son, and took him out of t.h<~· 
city. 

Q Do you remember vvhether that was day or night1 A 
No, I don't remember. 
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Q ·vVhen tlid you see your brother Fred again 1 A That 

I cannot recall. 
Q Well, was it within a week or- A Yes. 

Q Where did you see him when you did 1 A At my sis-

ter's, 203 West 109th street. 
Q "\V ell, do you think less than a week~ A Yes, I think 

it was. 
Q ·well, how soon after June 24th do you think it was '? 

A Well, now; I couldn't give you a definite time. 

Q Very well. Did you see him more than once 1 A That 

I can't recall. 
Q Did you see him in Newark~ A o; I saw him in New 

York City. 
Q You did not see him in ewark at all after- A To, 

not that I can remember. 
Q After he left that time~ A No. 

(Re-direct) ( CAsE, page 21, lines 35 to 45.) 

Q What did George Mausert say to you about there being 

a warrant out for your brother Fred's arrest~ A He told 

me there was a warrant out for his arrest and they were 

going to raid the Arion Palm Garden; that was told us hy 

friends; this friend v{as -with him while he was talking to me, 

Mr. George Mausert. This friend came in and he sa~ s, 

'' Come on, Mausert,'' he says; '' they will knovl that I told 

you this. I don't want to be seen with you." 
Q Why did you send word to Fred, Mrs. Briggs ~ A Be-

cause my brother George told me to get him out of town for 

fear he would be arrested. 

TESTIMONY OF CATHERINE CADWELL, a witness for 

plaintiff. 
(Direct) ( CASE, page 22, lines 14 to 45.) 

Q Were you present when Mr. Mausert received warning 

that a warrant was out for his arrest~ A Yes, I was. 

Q ·what did Mr. Mausert do~ A Well, he -was fright-

m1ed, and my nephew told him that he would take him a·way 

in his machine; they wanted him out of the city. 

Q ,¥hat is the nephew's name~ A Raymond Mausert. 

Q A son of- A George. 
Q ,¥as he talwn away in the machine~ A Yes, he was. 

Q ,¥here was he taken to~ A To my home. 

Q In New York~ A Yes, sir. 
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Q How long did Fred Mausert stay there "? A About two 
weeks, as near as I can remember it. 

Q Where did he go from there 1 A To ::Massachusetts; I 
went with him. 

Q And from Massachusetts "? A To Albany. 
Q Have you been acquainted with your brother's where-

abouts all the time these past few years 1 A I certainly 
have ; yes, sir. 

Q Did Mr. George lVIausert ever call on his brother while 
he was at your house 1 A He did. · 

Q Where did he call, do you know 1 A I could not tell 
you just when, but during those two weeks that he was there 
at my home. 

Q Do you know what he called for 1 A I don't know; no. 
Q Did the Mutual Distributing Company, or anyone acting 

fo r them, ever inquire where Fred Mausert was at any time 0? 
A Never. 

Q Has your brother, George Mausert, always known where 
you were l A That I could not say. 

Q How long have you lived in New York at that address 1 
A Nine years. 

Q Antl he knew that address 1 A Yes, he did. 
Q Do you know what time of day Mr. Fred Mausert went 

to New York1 A That I could not tell you; no. 
(Cross ) ( CAsE, page 23, lines 10 to 45.) 

Q Do you remember what day that was, Mrs. Cadwell, that 
he went 1 A Yes, the 25th day of June, 1913. 

Q Did you see Mr. George Mausert_ and his friend when 
they came to inform Mr. Fred Mausert of the fact- A No, 
I did not. 

Q ·where were you at that time; were you in Newark1 A 
Yes, I was at my sister's home, Mrs. Briggs. 

Q You didn't see Mr. George Mausert come there then and 
. peak to his sister 1 A No, I did not. 

Q "\Vell, I understood her to say that a sister of hers went 
:md hunted up Fred Mausert ? A Yes, I did, but I didn't 
;'er my brother George. 

Q You saw your brother Fred ? A Yes. 
Q And you told him of this- A Yes, we ditl. 
Q You think that was in the morning of June 25th? A I 

('ould not tell you just when; I am not positive. 
Q When did you next see your brother Fred ? A That 

~ame evening. 



12 

Q At your home in ew York~ A Yes, in New York. 

Q He had gone away hurriedly~ A Yes. 
Q As soon as he was informed of the fact that it was 

~aid that there was a warrant out for his arrest 1 A Yes. 

Q And he went secretly, I suppose 1 A Yes. 
Q He stayed at your house for two weeks 1 A About 

two ·weeks. 
Q Did he leave there at any time, or was he there con-

~tantly1 A He was t:here constantly. 
Q Did he go out 1 A That I could not say. 
Q You don't think he went out at alH A That I could 

not say; whether he went out. 
Q You don't know whether he went out at all; or not~ A 

No, I don't. 
Q Well, you were there during the daytime, of cours(l 1 

A Yes: Q :Was he there the greater part of the time~ A Yes. 

(Cross) ( CASE, page 24, lines 1 to 20.) 
Q He was there during the daytime as well as at night 1 

A. Yes. Q As far as you know, he did not go out at all 1 A As 

far as I know; I could not say. 
Q You spoke of his going to Massachusetts with you 1 A 

Q That Was at the end of two weekst A Yes, he tayrd 

there the rest of the summer. 
Q What was he doing there1 A Just visiting around 

Yes. 

with his brother. 
Q Visiting his brother where~ A His brother then liwcl 

- at North Adams, Massachusetts, and also he vi ited his fathH 

in Albany. 
FREDERICK -w. MAUSERT, plaintiff. 

(Direct) (Case; page 25, lines 35 to 45.) 
Q Mr. Mausert, -when did you receive warning that a war-

rant was out for your arrest 1 A Quite early in the morn-

jng; about six o'clock. 
Q Of what day~ A June 24th, 1913. 
Q Where did you receive this warning1 A In my room 

at the Hotel Broad. 
Q Who gave it to you 1 A That, I could not mentiou 

the name of the man, but some man came to my room and 

told me to get out of town, the prosecutor was going to get me. 



( CASE, page 26, lines 1 to 21.) 
Q You mean that you do no_t know the name of that man 1 

A Why, I did at the· time, but I can't recall his name now. 
Q What did you do 1 A I stayed in the room; I said if 

the prosecutor wanted me he could get me; I had done nothing 
that I should leave town. 

Q What influenced you to go to New York1 A -Beg 
pardon 1 

Q ·what made you go to ew York1 A My sisters, just 
::,bout noontime, both sisters influenced me to go right to New 
York. My brother George was there ; he told me to get out 
of town as quick as I could, that the prosecutor was going to 
g-et me; and they cried and went on so I went just for their 
sake. 

Q Where did you go then 1 A My sister's home in New 
York City. , 

Q How long did you stay there 1 A About two weeks. 
( CAsE, page 36, lines 21 to 35.) 

Q Mr. Mausert, when you went to New York, where did 
) ou go 1 A My sister's home. 

Q How long did you stay there 1 A About two weeks. 
Q Did anyone call on you while you were there1 A Ray~ 

mond Mausert. 
Q Is that your brother1 A My brother's boy. 
Q When did he call on you 1 A June 25th, I should judge, 

along in the afternoon about three o'clock. 
Q ,Vhat did he want you to do 1 

Mr. Reed. Objected to. 
Q What did he call on you for 1 

Mr. Reed. Objected to. 
The Court. Objection sustained. 

Q After you left New York City, where did you go1 A 
. orth Adams. 

Q And how long did you stay in North Adams 1 A A 
fe,v weeks. 

Q Who did you stay with 1 A My folks; father and 
mother. 

( CASE, page 37, lines 1 to 2.) 
Q From there where did you go1 A I believe I went 

to Albany, and then from there to Glens Falls. 
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(Cross) ( CASE, page 40, lines 30 to 37.) 

Q After you left Newark did you see Mr. Schuler after 

you left Newark on June 25th 1 A o, sir. 

Q You never saw him until 1916, did you 1 A I don't 

remember if it was 1916 or not. 
Q -when do you recall seeing him after June 25th, 1913 °! 

1\ I could not · say; it was 1915 or 1916. 

Q It was in 1915 or 1916 you saw him 1 A It may have 

lieen. 
Q In the meantime, I think you said you had sent Mr. 

George Bird to see him 1 A Yes, sir. _ 

( CASE, page 4 7, lines 11 to 34.) 
Q I understand you said your sisters told you there was 

n warrant out for your arrest1 A Yes, sir. 

Q And you, consequently, left Newark, went away m an 

automobile, did you 1 A Yes. 
Q That "\\~as on June 24th~ A June 24th. 

Q And you went to your sister's house in New York 1 A 

Ye:;, sir. 
Q And that vrns to avoid what you thought was to be an 

anest under a ·warrant that was said to have been issued for 

you 1 A Yes, sir. 
Q And you did not come back to ewark A o, I id 

11ot. 
Q You stayed there for two ·weeks, and then went to Mm:-

~:achusetts, and from there to- A I think I stopped rn 

A1bany. 
Q Albany and then Glens Falls; now, I understood you to 

my that you went away because your sisters were so anxious 

Phout it, and cried, and persuaded you to go; is that righU 

A Yes, sir. 
Q -well, did you stay away for the same reason~ A I 

c1on't quite understand. 
Q I say, ·was that the reason you stayed away from 

~J ewark A Well, I was frightened some after I got oyer 

there, at the time; but if it wasn't for my sisters I think I 

,,.·ould have stayed. 

_ 1-rTHONY W. SCHULER, a witness for defendant. 

(Direct) (CASE, pag8 58, lines 14 to 45.) 

Q Now, what did you do with regard to the chattel mort-

i,:age after these goods had been taken from Arlington ! A 

Why, it was foreclosed, about a month later, after we got the 

goods. 
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Q What was done ·at the foreclosure sale 1 A Purchased by the Mutual Distributing Company. 
Q And before that foreclosure did you see Mr. Ji-,. W . .Mausert at your place of business, or elsewhere f A I did not. 
Q Did you know ·where he was 1 - A I did not. 
Q And when did you first learn where he was, or had been, during that time 1 A I did not learn where he was or had been. I knew he was out of the State; that is all. 
Q I say, when did you first learn of his whereabouts f A \rhy, I should judge, when he sent down; he sent an order down for a spotlight; that was some time; I don't just recall the date; it is a letter in April of 1914, I think; I am not sure. 

Q That is the one you referred to the other day 1 A Yes, f-iir ; that was the first I ever heard of him. 
Q Well, was he in ewark, do you knowf A Not at that time, no. He sent his partner, a man by the name of Bird. Q I mean at the time of the foreclosure f A He was not in Newark; I don't know where he was. 
Q Did you make any inquiry f A I did. 
Q Of whom 1 A Mr. George Mausert, ~is brother, and Li~ family, as well as of Mr. George Mausert. 
Q (By the Coitrt.) Whose familyf A Mr. Mausert's. Q Whose wife f A Mr. George Mausert 's. 
Q (By Mr. Reed.) Did Mr. Fred Mausert have any family1 w· as he married at that time f A ot that I know of. Q I think it was testified here he had lived at the Hotel Broad '? A I understand he lived at the · Hotel Broad. I dicln 't know at the time where he lived, but I understood from him the otlwr day that he lived at the Hotel Broad. 

1 
CASE, page 59, bnes 1 to 19.) 
Q And what did Mr. George Mausert have to do with the i fotel Broad 1 A He was the proprietor of the Hotel Broad. Q Did you know where Mrs. Cadwell, I thii1k it was, lived f 1 Io, sir. 
Q (By the Court.) Did you make any inquiry of Mrs. Briggs 1 A I did not know where Mrs. Briggs was; I never knew where she lived in ewark, if she did live in Newark at that time. 
Q (By Mr. Reed.) Do you know where she went ·when ~he left Newarkf I think she testified she left Newark the 



first of July that year. A I only heard that she went up 

in Pittsfield somewheres; I only know that from hearsay. 

Q Did you know of anyone else of whom to inquire 1 A 

I did not. 
Q The Arion Hall, was that closed or open 1 A That 

was closed, I understand. 

(Cross) ( CAsE, page 67, lines 37 to 45.) 
Q Mr. Schuler, at the foreclosure of this mortgage did yo1. 

make any demand for the payment of the debt 1 A I could 

not find Mr. Mausert to make any demand. 

Q I just asked you if you made any 1 A o. 

Q Did you make any demand before you took possessjo1
1 

of the goods 1 A Yes, sir ; Mr. Reed did, I believe, from th<) 

attorney. 
Q Before you took possession of the goods 1 A I cfrl 

not myself personally. 

( CAsE, page 68, lines 1 to 45.) 
Q Did you authorize any1 A Mr. Reed was authorized 10 

make the mortgage. 
Q Did you have anyone make a demand for tbe paym< 1 t 

of the debt before the goods were taken 1 A I did not. 

Q Before the mortgage ·was foreclosed did you attempt o 

make a demand 1 A I tried to find Mr. Mausert; yes, sir. 

Q How did you try to find him, A By inquiring of h.s 

relatives. 
Q What relatives did you inquire on A His brotl1 \r 

and his brother's wife. 
Q Anyone else 1 A "\Vhy, no one else that I knew to 

inquire from. 
Q You know Mr. and Mrs. Brjggs1 A I did not k11

')W 

where they were at that time. 
Q What time did you make this attempt 1 A I don't 

recall the day, nor the time either. 
Q How soon before the foreclosure did you make it ? A 

Possibly a week or so, possibly two weeks; I don't recall 

just now. 
Q Possibly two weeks 1 A Possibly so. 
Q Did you know where George Mausert was then ? A 

George Mausert was at the Hotel Broad at the time I inquirrd. 

Q Are you sure of that 1 A I am positive o-f that. 

Q Are you sure he was not in New York? A He wa~ 

not in New York nt that time. 
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Q Did he not have a place up near Van Courtlandt Park 1 
A He did at one time; yes. 

Q He did not in the months of June and July 1 A 1 
don't know whether he had at that time. 

Q As a matter of fact, you don't know where he was at 
that time ? A I know where I 1net him. 

Q Where? A At the Hotel Broad. 
Q Was he still proprietor at that time ? A I don't know 

whether he was at that time. 
Q How did you come to meet him there 1 A I met him 

there. 
Q Did you send for him ? A No, sir. 
Q Did he call you up, or did you just accidentally stumble 

across him 1 A I went to the place and met him there. 
Q You don't know how you came to go there? A I went 

there the same as I would go to any other place; that is all I 
C'an tell you. 
( CASE, page 69, lines 1 to 25.) 

Q What did you say to him 1 A I asked him if he knew 
where Fred was; he said he didn~t know where he was; I 
said, ' ' How do you suppose I can , find out where he is?'' And 
he said he couldn't tell me. 

Q Mr. Schuler, d,o you recall testifying in the last trial 
before Judge ·Adams 1 Do you recall testifying as follows in 
answ~r to questions by the Court: Q '' Was any demand 
<'Ver made ?" A ""°Why, he wasn't there to make a demand 
(,n ; we didn't know where he was at the time.'' Q '' Then no 
demand ,vas made. Was any attempt made to make a demand 1 '' 
.A '' We did not know the man's address; we could not make 
ri demand.'' Q ''You do not exactly answer my question 1 '' A 
"No." Q "Was any attempt made to make a demand? You 
tlbserve the condition of the mortgage is it shall become due 
ii' the party of the first part pays on demand at the · office 
of the Mutual Distributing Company the sum of $682.82; 
having noticed this provision in the mortgage, I ask if a 
clemand ·was made 1" A "No, sir." Q "And no effort was 
made to find him, you say? " A " r o, sir. " Did you testify 1 
A I might have testified to that. 
(Re-direct) ( CASE, page 71, lines 31 to 45.) 

Q Mr. Schuler, I think you said that on the 25th of June 
you had a conversation with Mr. George Mausert, in which 
he told you that his brother Fred had left town 1 A Yes, 
~ir. 
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Q What else did he say1 A Why, he spoke about owing 

us an account which George Mausert was responsible for , 

and he wanted to know whether he would not take the goods, 

or take a bill of sale for them. I told him I could not do 

anything of the sort until I had consulted counsel; I consulted 

you and you then went with me to the Hotel Broad and got 

in conversation with Mr. Mausert, and after he told you th 

circumstances you- · 
Q What did he say to me when you were there1 A H e 

told you that his brother had left town. 

Q Did he say that1 A Yes; because there was a warran 

out for his :arrest. 

(Re-direct) ( CAsE, page 72,. lines 29 to 30.) 

Q You had not seen Mr. Fred Mausert m the meanfame
0

? 

A o, sir. 

(Re-cross) (CASE, page 74, lines 24 to 35.) 

Q Did you know how long Mr. Fred Mausert was gomg 

to stay away from Newark 1 A I certainly did not. 

Q Did you expect him to stay away very long1 A 1 

didn't know whether he was going to stay away long or r..ot; 

] didn't know anything about it; I was told he has skipped; 

that was all I knew. 
Q As far as you know he might have come back the ne ·t 

<lay, A He might have come back the next minute for all 

I knew. 
Q And that was the reason you were in a hurry to fo1 r-

el ose 1 A I wasn't in any hurry to foreclose whatever. l ' 

understood we were going to see the goods and get the m01wy. 

Q You did not communicate with him at alH A t did 

not communicate with him; I only heard from him throuµ;h 

his brother. 

:b-,REDERICK W. MAUSERT, plaintiff, recalled. 

(Cross) ( CAsE, page 95, lines 1 to 12.) 

Q Mr. Mausert, while you were staying at Mrs. Cad-

well's, I believe-how long did you stay at Mrs. Cadwel1 's ¥ 

A About two weeks. 
Q ,Vhile you were there did anyone call on ~rou 1 A .Mr. 

Rayp:iond Mausert and Mr. George. Mausert. 
Q Was any demand made on you while you were lhere for 

:he Mutual Distributing Company. . A No, sir. 



])ANIEL J. LYNCH, sworn for the de.fendant. 
(Direct) (CASE, page 51, lines 40 to 45.) 

Mr. Reed. First I ofler i~ evidei1ce a ehattel , mort-
gage made by Frederick ·w. Mau:sert to · the Mutual 
Distributing Company, dated the 25th day ,of June, 
1913, recorded in the office of the Hegiste r of ks sex 
County, on the 26th day of J urn-·., 1913. 

Same marked Exhibit D. 2. 
( CASE, page 52.) 

Q Mr. Lynch, I show you a chattel mortgage, a certain 
ropy of chattel mortgage, and a paper head,ed "Chattel Mort-
gage Sale," and ask you if you recognize . those? ' A _. Yes, sjr. 

Q vVhat did you do, if anything, in connection with them? 
A I foreclosed the mortgage. I went to the corner of R:fl.il-
road avenue and Devon street, in the Town of Arlington/ . 

Q When was that done? A That was done on-the 
notice was put up on July 19th, 1913; the sale was July 26th, 
at nine o'clock in the forenoon. 

Q What notice did you put up, if any? A I put up five 
notices. 

Q Where? A Different parts of the town over there. 
Q vVere they public or private? A Public. 
Q And what was then done? A I went to the place of 

the sale on the day that I advertised it for, and sold. 
Q (By the Court.) That was what date? What date did 

you sell? A July 26th, 1913. 
Q (By 1111:. Reed.) Did you take any inventory of the 

property? A I took the inventory from the schedule of the 
diattel mortgage. 

Q That was all? A That ·was all. 
Q You didn't compare it? A Didn't compare it; the 

µ:oods ·were in a barn there. 
Q And what did you sell, what goods ,,rere there? A 

What goods were there; yes, su. 
Q And to whom? A To this o-entleman over here, Mr. 

Nrhn]er, is it? 
Q Mr. Schuler. A Yes. 

Hy the Court. 
Q For how much? A Well, for $600, to the-
Q Sold the goods in bulk? A Sold both the goods, in 

bulk; yes, sir, $600, to the Mutual Distributing Company. 
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Q (By Mr. Reed.) What is this paper I show you 1 A lt 

1s a notice of the chattel mortgage sale. 

Mr. Reed. I offer this m evidence. 

Q (By Mr. Bradner.) This 1s your signature1 A Yes, 

SlI' 

( CASE, page 53.) 
Mr. Bradner. I have no objections. 

The Court. It will be received. 

Same marked Exhibit D 6. 

Cross examination by Mr. Bradner. 

Q You say you put up notices of the sale 1 A Yes, si ,. 

Q Where did you publish those notices~ A Over m the 

town there ; different parts of the town. 

Q How many notices did you put up~ A Five. 

Q Do you know the places you put them up 1 A I call 't 

just recall now. 
Q Have you any record~ A No, sir, I haven't; I alwas1, 

put up five notices. 
Q You say you always put up five, and you tell us you 

put up five- A Yes, sir ; I am sure I did. 

Q You don't know where you put them up
0

? A '")t 

exactly. 
By the Court. 

Q Do you know you put any up~ A Yes, sir; I put 

one at the place of sale and one around the railroad th() ·c. 

Q What do you mean '' around the railroad'' 1 A ·w hr ·e 

this sale took place is right near a railroad there; the Gre n-

wood Lake, I think it is, and then along Kearny avenue. I 

put up one there. 
Q You mean out of doors 1 A Yes, sir. 

Q Not in any public building1 A No, sir. 

Q All out of doors 1 A All out of doors. 

Q Were there any bidders at that sale, Mr. Lynch , A 

No; only Mr. Schuler I saw. 
Q No one else but Mr. Schuled A That is the only one 

1 can recall now. 
Re-direct examination. 

Q What is your official position 1 A Sergeant-at-arms, 

Second District Court. 
Q How long have you been such 1 A About two years. 

Q (By the Court.) Second District Court of Newark! 

A Yes, sir. 
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Mausert v. Miitual Distributing Company, 92 N. J. 
L. 190. 

The Court of Enors and Appeals said: 
"But even in the case of a chattel mortgage payable on demand, a lawful notice of intention to sell the chattels for the purpose of making the debt is equivalent to de-mand of payment, when, as here, the mortgagor rendered an actual demand impossible by his flight and conceal-ment. Goodrich v. Willard, s1ipra. In the present case the evidence tended to show that immediately after the mortgage was executed the mortgagor abandoned his place of business and residence in this state and secreted him-self outside the state in such manner that plaintiff could not ascertain his whereabouts. r11he evidence also tended to show that lawful notice of the intention to sell was given by the mortgagee.' ' 

When there are no facts upon which reasonable and legiti-
mately a liability can be based, it becomes the duty of the 
Court either to order a judgment of non-suit or direct a 
verdict · in favor of the defendant. 

Regan v. Palo, 63 N. J. L. 30. 
Loper v. Somers, 71 . J. L. 657. 
Leppincott v. Royal Arcaniim, 64 N. J. L. 309. 
American SaitJ Co. v. First Nat'l Bank, 60 N. J. L. 

417. 
Vandergrift Const. Co. v. Caniden, Etc. Ry. Co., 74 

N. J. L. 669. 
B elcher v. Manchester Building & Loan Association, 

74 N. J. L. 833-839. 

Use of Memorandum-by Plaintiff. 
The memorandum used by plaintiff was a typewritten copy 

of a memorandum which had beer:i- made by him from memory 
after the alleged cause of action arose. He had set down 
from memory the prices paid by him for the property in 
question, consisting of a great number of different kinds of 
personal property, the purchase of which had taken place 
two and one-half or three years before the date of the memo-
nmdum (page 28, lines 1-45), and concerning which, inde-
pendent of the memorandum, he had no recollection (page 
29, lines 1-40 and pages following). 

It is true that in some jurisdictions a witness is permitted 
to give the cost price of personal property, together with 
evidence of deterioration from usage as an indication of the 
,,alue, but I have found no case which has gone to the extent 
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of permitting a witness who has forgotten, at the time that 

the testimony is given, the prices paid, and without th 

memorandum would not be able to testify as to those prices, 

to use to refresh his memory, a memorandum made two an 

one-half or three years after such purchase. 

He is thus testifying from a recollection of a recollection 

and not m any sense from an original recollection. 

Value of Creamers. 

The plaintiff was permitted to testify as to value of 360 

creamers (page 29, line 44; page· 30, lines 1-25) when then· 

·was no evidence that defendant received any creamers. 

Testimony of Profits. 

The answer to the question, '' What were the profits about 

that time 0?" should not have been admitted. Where the1·e 

has been an entire loss of the property involved in the actio'1, 

then the full value of the property is the measure of damages 

and there can be no recovery for anticipated profits. 

13 Cyc. 56-57. 

Conversation with George Mausert. 

The Trial Court refused to allow the witness Anthony "\ T. 

Schuler to testify as to conversation with George Ma~sP t, 

brother of the plaintiff, relative to circumstances under which 

the defendant received the goods of the plaintiff. The pla· n-

1-i:ff complains of a wrongful taking of his goods by the de-

fendant and the defendant should have been allowed to sh >W 

under what circumstances it took the goods and to show tl at 

the taking was not wrongful. 

The Measure of Damage. 

The measure of damage adopted by the Trial Court " as 

wrong. The Court charged the jury in part as follows: 

'' The damages which the plaintiff would be entitled to 

recover wo_uld b0 the value of the goods at the time of the 

wrongful taking or the wrongful selling'' ( Case, page J 09, 

lines 31-34). The jury were not permitted to decide what 

property was received by defendant and what by others tl1an 

the defendant, nor to take into consideration the amount Re-

eured by the mortgage. 
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The measure of damage could not have been greater than the excess of value of the property taken by defendant, above the mortgage debt. 
Warwick v. Hutchinson, 45 . J. L. 61 at 66. Af-firmed 46 . J. L. 200. 

We respectfully submit, that for the above reasons the judgment should be reversed and judgment entered in favor of the defendant. 

REED & REYNOLDS, 
Attorneys for Defendant-Appellwnt. 
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As to respondent's abstract of facts we wish to say that in 
several instances we are unable to draw from the testimony 
the inference which had been drawn therefrom by respondent 
and stated in his brief, but as the members of the Court of 
Errors will read the testimony they wjll be in a posHion to judge 
to what extent tho,se inferences are justified. 

We wish to call particular attention to the following statement 
( on page 1 of respondent's brief), however, "although it was 
evident that Raymond was agent of' the defendant for the pur-
pose of procuring the plainfrff 's sjgnature to this chattel mort-
gage. '' We submit that not only is there 110 evidence of agency, 
but that it is clear from the testimony that Raymond was not the 
agent of the defendant for any purpose. 

Respondent's Point I, II and III. 
Respondent quotes a part of the discussion on the motion for 

direction of a verdict; the remainder appears 011 page 103 of the 
state of case and is as follows : 

"The Coit.rt. My suggestion is that that is the point in the case, and that the quesbon of the foreclosure of the chattel mortgage is of very little importance in the case. "Mr. Reed. It has, perhaps, this bearing on the case, that subsequently, after the goods had been delivered, in order to enforce their right under it, they did foreclose it, which would give them the right to retain the goods. "The Court. What is your view of that, Mr. Bradner? 
u Mr. Bradner. The foreclosure would not cut any figure in the case if we relied entirely on the wrongful taking, but it would cut a figure if the taking was right; then the fore-clo,sure could come in, because the foreclosure itself was illegal and constituted wrongful taking at that time; the foreclosure was made before demand was made. 



(Argued.) 
'' The Court. The motion is denied. 
'' An exception to this ruling is noted by the defendant 

as ground of appeal." 
( Case, page 103, lines 1 to 22.) 

It will be quite apparent from this discussion that the fore-
closure of the chattel mortgage given by plaintiff to defendant 
and covering the chattels alleged to have beei~ wrongfully taken 
was a material part of the ground of the motion for the direction 
of verdict and that the attention of the Court was specifically 
called to it. At the time of making the motion the Trial Court 
seemed to consider the mortgage and its foreclosure of but little 
moment. That he later changed his attitude in this respect is 
apparent from his charge to the jury quoted in our main brief. 
Ther,e, in effect, he instructed the jury that unless it found that 
the foreclosure of the mortgage was irregular because of the 
failure to make a demand. its verdict must be for defendant, and 
at page 107, line 28, the Trial Court said: 

"So, if you find in this case that the plaintiff by his 
flight and concealment rendered the service of demand 
and notice upon him impossible, then the defendant was 
not obliged to serve any such notice and demand; and in · 
that case, since there is nothing else in this case irregular 
about the foreclosure of the chattel mortgage, the plaintiff 
iuould not be entitled to yoit.r verdict because of any irreg-
1,,larity in the for eclosm·e of the chattel mortgage. " 

We have shown in our main brief that under the charge of the 
Court, the defendant was entitled to the verdict of the jury, mi-
less the foreclosure was irregular. 

That was the theory upon which the case was presented to the 
jury by the Trial Court, and it is upon that same theory that the 
case must be discussed here. 

Fielders v. North JersPy St. Ry. Co., 68 N. J. L. 343; 
Barnes v. Wallington cf Co., 78 N. J. L. 490; 
Hayes v. Adams E x press Co., 74 N. J. L. 537. 

If, therefore, there was no irregularity in the foreclosure of 
the chattel mortgage the defendant was entitled to the verdict. 

There was no such irregularity. u11less it ·was the fail ure to 
make demand before advertisement and sale. 

A lawful notice of intention to sell the -chattels for the purpose 
of making the debt was given (case, pages 52-53). (See quota-
tions on pages 19 and 20 of main brief), and this Court has held 
in this very case (92 N. J. L. 190) that such a notice is equivalent 
to _demand when the mortgagor has rendered demand of payment 
impossible by his flight and concealment. 
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Of the flight and concealment of plaintiff, there can be no 
doubt, for it is apparent from his own testimony and that of his 
sister. He was warned by a man whose name he has forgotten, 
who came to plaintiff's room, in Hotel Broad, Newark, about 
6 A. M. on June 24th, 1913, that a warrant had been issued for 
his arrest, and about noon, on that day, urged by his sisters and 
brother, he went to New York to the home of his sister, Mrs. 
Cadwell ( case, page 25, lines 35 to 45). He was frightened and 
Raymond Mausert took him to New York in his automobile ( case, 
page 22, lines 16-20); he went hurriedly (case, page 23, line 29), 
and secretly ( case, p. 23, line 32) he stayed at the house of his 
sister in New York for about two ·weeks. and, apparently, went 
out but little, if at all ( case, page 23, line 36; case, page 24, 
line 1), and then went to Massachusetts, and from there to Al-
bany, but did not return to Newark until years later. 

Plaintiff admits that he stayed away because he was frightened 
(case, page 40, line 32), all of which appears from the testimony 
of plaintiff and his witnesses. There can be no question from 
the point of view of plaintiff that it is a true statement of fact. 
It, unquestionably, showed flight and concealment. It is sufficient 
in itself, unless some fact is made to appear which will indicate 
that the defendant, or one of its officers, knew of his whereabouts, 
to show that demand by defendant upon plaintiff for a payment 
of the chattel mortgage was impossible. 

There is not a single vrnrd in the testimony which would make 
it appear that any of the defendant's officers had any inkling of 
his whereabouts. Even Mrs. JJriggs, plaintiff's own sister, did 
not know where he was after the two weeks succeeding his de-
parture from Newark ( case, page 18, line 33), and Mrs. Brig gs 
herself left Newark about July 1st, 1913 ( case, page 21, line 12). 
Plaintiff had lived, when in Newark, at Hotel Broad, kept by his 
brother, George. Anthony Schuler, president of defendant com-
pany, went there and inquired of both George Mausert and 
George Mausert 's wife as to the whereabouts of plaintiff, but 
was refused all information. 

Respondent's Point IV. 
The first verdict was set aside because the Trial Court improp-

erly directed a verdict for plaintiff. The Court of Errors and 
Appeals held that the evidence of flight and concealment of plain-
tiff and of ratification by plaintiff was at least sufficient to sub-
mit t o the jury. It did not hold that a direction of verdict for 
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defendant would have been improper. The evidence on the point 

of flight and coneealment is more conclusive in the present casci 

than at the first trial. 
The cases cited by respondent under this point have not the 

application that respondent seeks to give them. 

Respondent's Point V. 

It is insisted that permitting the witness to use the memo-

randum made, as shown in the testimony, was not justified. It is 

conceded that the Trial Court has discTetionary power in per-

mitting, or refusing to permit, the use of memoranda to refresh 

the recollection of the witness, but there are bounds which the 

Court cannot transcend, and the memorandum under discussion 

was without those boundR. 

Respondent's Point VI. 

Respondent does not ref er us to any testimony showing that 

all the goods were removed by the plaintiff. rrhe evidence · is to 

the contrary ( state of case, page 48, line 32 to bottom, and top 

of page 49; case, page 73, line 12, et seq-and also page 56, line 

26, et seq, and pages 57 and 58). It nowhere appears that de~ 

fendant, at any time, received any creamers. 

Respondent's Point VII. 

In view of the fact that plaintiff left ·ewark hurriedly, and, 

in fear of anest, hid, first in evv York, and then in New Eng-

land, and went from there to Albany and, to quote from respond-

ent's brief: '' He did not dare eome back because of the fear of 

arrest at that time" (respondent's brief, page 2, line 2) , and 

the information which caused his fear, namely, that a warrant 

was out for his arrest, did not come from defendant, but from a 

man whose name the plaintiff cannot r0member, backed by plam-

tiff 's sisters, it is insisted that the interruption of plaintiff's 

business cannot be properly chargeable to defendant. 

Respondent's Point VIII. 

The rule of res gestae admits declarations made under the im-

pulse of the occasion, though somewhat separated in time and 

place, if so woven into it by the circumstances as to receive credit 

from it. 
Commonw ealth v. Hackett, 2 Allen 136; 
Travelers' Ins. Co. V. Mosley, 8 Wall. 397. 
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This is . also true of conversation preceding the act, which 1s 
likewise admissible. 

Ahern v. Goodspeed, 72 N. Y. 108; 
Schnicker v. People, 88 N. Y. 192. 

So may acts and declarations of third persons strangers to the 
action, as, for instance, fell ow passengers in a railroad collision. 

Twomley v. Central Park N. cf; E. River Co., 69 N. Y. 
158; 

Norwich Transp. Co. v. Flint, 13 Wall. 3. 

Respondent's Points IX, X and XI. 
"\Ve think these points are sufficiently covered in our main brief. 

Respectfully submitted, 

ARTHUR HARRIS, . 

Of Counsel. 

REED & REYNOLDS, 
Attorneys for Appellant. 
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