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Governor Brendan T. Byrne

Members of the Legislature
Gentlemen and Ladies:

The Public Employer-Employee Relations Study Commission is
pleased to present herewith its report and recommendations, in-
cluding the text of proposed amendments and supplements to the
"New Jersey Employer-Employee Relations Act" (P.L. 1941, c.100;:

C 34: 13A-l et seqg.) in Appendix B which would effectuate the Com-
mission's statutory recommendations.

After extensive study and consultation on the questions that
it was instructed to consider, the Commission has arrived at a con-
sensus with respect to the set of recommendations contained in this
report. Although individual members may differ somewhat on the
details of particular recommendations, the Commission is in general

accord that the recommendations as a whole constitute a constructive,

balanced program that 1s in the public interest and should serve to
promote beneficial employment relations in government service in
New Jersey.
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1. INTRODUCTION

This Sfudy Commission was created pursuant to Assembly Bill‘
No. 814, which was infroduced on January>21, 1974; was passed by the
Assembly on October 7, 1974 and by the Senate on October 21, 1972; and was
approved by the Governor on October 21, 1974, as Chapter 124 of the Laws
of 1974.‘ Also:on‘0ctober 21, 1974, Senate Bill No. 1087, which amended and
supplemented the "Néw Jérsey Employer-Employee Relations Act,'" was approved
as Chapter 123 of‘the Laws of 1974, Appointments to the Commission by
the Legiélafure and the Governor were completed soon thereafter, and the
Commiséion organized at a meeting held on Deceémber 23, 1974, in the
State House.l/

The Commission was givén by Chapter 124 (contained in Appendix A
~of this report) broad authorization to study and analyze the 'New Jerseyw
Employér-Employee Relations Act" (P.L. 1941, C.100: C.34:13A-1 et seq.), as
amended and supplemented, and implementation of the law since it was amended

by Chapter 303 of the Laws of 1968. : |
Chapter 124 instructs the Commission to study the statute's effective-
ness "in encouraging the impartial, timely and effectige resolution of
negotiating impasses in the public sector," to consider whether the
"étatute should be-altere& to provide.alternative méthods bf resolving

all forms of disputes in public employment," to look into

1 -
‘ -/Due to his involvement with another Legislative Study Commission, Senator
John J. Horn resigned from this Commission and was replaced by Senator
Martin L. Greenberg.




questions concerning ''the scope of bargaining or of grievance

arbitration,” to determine whether "the existing structure of the
New Jersey Public Employment Relations Commission is appropriate to
fulfill the purposes of the 1968 Act," and to address itself to other
issues and proposéd changes in the statute.

In pursuing its assigned task, the Commission held a dozen meetings
between December 23, 1974 and January 15, 1976, and, ip additién, there
were several subcommittee meetings. As indicated in Aﬁpendix E,'fourteen

persons, eight from outsidi;the State, gave the Commission the benefit of

t four of its meetings.

their eXperiencé‘and views
| The Commiésiﬁn held épen hearings on March 5 and April 30,>1975
in Trenton at which the 21 persons listed in Appendix E testified and
were questioned by Commissi;n members.
In addition, 19 péfsons (also listed in Appepdix E) submitted
written statements, letters, or data bearing_on the Commission'é assignment.
The Commission has also benefitted from conversations:and discussions,
singly and in small group meetings, with public officials, officials of
employee organizations, officials of associations of public employers
(e.g., municipalities and school boards), lawyers knowledgeable iﬁ'labor
relations_matters, and mediators and arbitrators. Thirty-nine of them
are listed in Appéndix E, |
Thus, the Commission had the advantage of advice and views, based
on practical experience in New Jersey and other states, from more than -

70 individuals. Also, members of the Commission and staff attended

conferences dealing with public employment relationms.
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-In addition, important published'ﬁaterial on subjects pertinent
to the Commission's inqﬁiry was distributed to members of the Commission
and discuséed at Cqmmission méétings. chh material, in some casés
articles written by peréons appearing before the Commission,'is contained
in the 51bliography in Appendix F. Helen E. Fairbanks, Librarian of
the Industrial Rélations Secﬁion of Priﬁceton University, and Marjorie
Watson, Informatibn Specialist, Institute of Management>and Labor Relations

vLibrary, Rutgeré'Uﬁiversify;are largely responsible for the development '
of thié'bibliography.

Impasse procedures were the maiﬁ topic of discussion with at least
half of the 70-odd persons with whom discussions were held. Out of such
discussions three conclusions soon developed. They are:  that the statute
-should provide fOr'somg kind of finality for negotiating impasses,’ﬁhét -

vthe provisibns.for finality should apply to all employers and’empioyees coverea
‘by statute, and thatbsome férm of forced-choiée,‘iast;offer arbitrationl/
should be eﬁployed‘fOr achieving finality where otheq means of resolving
a persistentvnegofiating impasse either are not promi‘ing or have been
‘exhausted, o ' ;K |

fhe form of forced-choice, last-offer arbitration developed by
the Cémmiésion from talks?with persons experiencediwith various aspects
of public gmployment felations_is last-offer arbitration with the

arbitrator(s) éelecting between the two parties' last offers on the

economic issues as a package and between their last offers on noneconomic

issues on each issue separately.

1/

= The precise meaning of special terms used in this report is explained .
in the Glossary_of Terms, located at the back of the document.
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The Commission ;ppreciates especially the frank, thoughtful,
and public—spirited way that persons in positions in labor and manage-
'ment expressed their views on the impasse'problem and alternative

| methods of dealing with thét‘problem.

On thé.basis of extensive conversations, the Commission's set
of recomméndations for negotiating impasses, especially the particular
- form of arbitration to compel finality, seems to be, at this time, the
single position that would be acceptable to the moéf persons in the
spectrum oflpafties in public employment relations in New Jersey, with‘
whom various alternative forms of impasse finality were discussed.

. In considering thg sfatute'sfeffectiveness and wéys to promote
construc;ive relations in public employment in New Jersey, the Commission
ranged fairly widely. At the'Commission's méeting on December 13, 1975,
the %ssue of union security, including the idea of a service fee for répre-
sentation of nonmembers by the majority employee organization,was brought
up for the first time. Various aspects of the problem were mentioned.
The discussion of the matter was inconcluqive.

The Coﬁmissioﬁ also discussed in several meetings a proposal for
the estaﬁlishment of a Labor Part of thé Chancery Division of the Superior
Court to deal with legal matters involving labor relations in both the
public and private sectors in the State.. Under the proposal, the Labor
Part would deal with labor issues that might involve such items as the
issuance of an injumction,'appeals from arbitration awards on grounds of

noncompliance with the statute, and, in some versions of the proposal,

e
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initial hearing and decision on unfair labor practice charges and

possibly scope-of—negotiation issues.

Support for the proposal for a Labor Part of the Chancery Division
of the Superior Court rests primafily on grounds of expert and knowledge-
able judioial treatment,-ﬁith increased consiotency and continuity.

A Labor Part with two or more judges.(the number flexible with the current ii
caseload) would have the advantages of‘specialization in the handling
of rather complicatod issues, along with the independence that Superior
Court judges'enjoy.

A sobcommittee of the Study Commission, consisting of four attorneys

(Messrs. Appruzzese, Greenberg, McGlynn, and Sterns), was appointed on

December 13, 1975 to prepare a specific proposal statement, as a basis
for exploting with the Chief Justice and members of the Supreme Court,

the possibility of establishing a separate Labor Part within the Superior

Court of New Jersey. The proposal statement, reproduced in Appendix C, , Ef
was forwarded to the Chief‘Jostice later in December.
: |

Because of time limits and the Court's responsé, the Commission took

no additional aotion on this matter. In a letter datjed January 9, 1976,Athe

Court indicated that a proposal for a unified court system for New Jersey

5"

3

was in a project-planning stage and that serious exploration of a proposal

for a Labor Part of the Superior Court should, under the circumétances, be
deferred until a later ooint in the developments with respect to a unified
court system. |

As the foregoing information clearly indicates, this report is the

result of a wide range of cooperative activity, to which many persons have




made Valuablevcontributions. Very speclal credit and appreciation are
owed to tﬁé following: William M. Weinberg, the Executive Director, who
participated fully and creatively in every aspect of the Commission's work,
including tﬂe drafting of this repoff; ?eﬁér P. Guzzo, the efficient

Secretary of the Commission, who, along with Dan Ben-Asher, also with the

- Legislative Services,Agenqy, drafted legislation encompassing the proposed

amendments and supplements to the."New Jerséy Eﬁﬁloyef—Employee Relations
Act" presentedvin Appendix B: Robe:t B. Gidding, Research Coﬁsultant, who
diligently performe a variety of functions inclﬁding the preparation of
the charts and a reé%rd of the Commiséioﬁ?é activitieé; and Jeffrey B. .
Tenér, Executiﬁe Director of the Puﬁlic Employment Relations Commission,
who was so helpful in so many ways, inclﬁding supplying information and
ideas for improvement of the réport and'tﬁe statutes.

Secretarial assistance was provided for the Commission's work by
Betty-Lou Heffernan, Alida Jagt,rand Judith Von-Loewe of the Rutgers
Institute of Management and Labqr Relations and by Doroﬁhy Silvester,
Phyllis Ventigli, and Karen Wiley of the Princeton Industrial Relations
Section.

To all who have been so helpfﬁl; the Commission expresses its

sincere appreciation.
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2. SUMMARY OF RECOMMENDATIONS

This chapter presents the gist of the principal recommendations
of the Study Commission. 'Appendix B contains a draft of legislation

encompassing the proposed amendments and supplements to the "New Jersey

AT T

Employer-Employee Relations Act."

3
b
i
i

1. The Commission recommends the enactment of specific procedures
to bring about the peaceful settlement of a'persistent impasse in negotiations

that occurs in any public employment covered by the statute, ihcluding state,

county, municipal; and school—distfict employment. Public employers and

T Y

embloyéé orgahizations would be stimulated to adopt, by mutual agreement,
one of 6 statutory procedures for resolving deadlocks that develop in
negotiations. Should the parties fail to agree on an appropriate pro- E
cedure, the statute wouldvrequire submission of a continuing controversy
to a form of binding afbitratién, under which the‘arbitrator or panel of
arbitrators would make an award by choosing between the final offers of

S !
the two parties (a) on the economic issues as a single combined package

and (b) on the noneconomic issues on an issue—byfﬂfsue basis. The parties o
would be given an appropriate period of time to take those impasse procedures

into account before thé negotiation of a new agreement would be subject to them.

2. The statute would require that negotiated agreements in covered

employment provide binding arbitration as a terminal step in a procedure

for the settlement of grievances that concern the interpretaion of appli-
catioﬁ,of the provisions of a collective agreement. The parties could,

by mutual agreement, exclude individual items from such binding arbitration,
or develop a substitute provision for arbitration as the fin#l step in

their grievance procedure, provided such substitute provision has the



approval of the Public Employment Relations Commission. Statutory
requiremeng,fdr arbitration of unsettled grievances would not take

- effect before the parties had adequate time in which to discuss and to
_embody therneéeséary chaﬂges in a new, negotiated agreement.

, 3. Included in the Commission's fecommendations regarding the scope
bf‘negotiations are: (a) that the Public Employment Relations Commission
be given stétutory~author1ty to detérmine which are and which are not
"required subjeéts" or rpe:missiVe subjects" for negotiation, and (b)
that public employers 6t bevrequired to négotiaté concerning métters of
intrinsic manager;al.b%olicy or function.

4. With regard to the jurisdictional overlap and conflict that exists
between public employmént relations law and other' state and local governmeﬁt
laws (e.g., civil service and education laws, régulations, and procedures),’
it 'is proposed that a special commission'be>established, with a membership
that would include the appropriate range of interestsvand expertise, to
examine in detail such jurisdictional problems and make recommendations for
their solution.

5. It 1S-recommended that the Public Eﬁployment Relations Commission
be changed, from a tripartite membership (one member-chairman serving fulla
time and 6 members serving part-time) with 3-year terms, to a 3-membér,
all-public Commission witb 6-year terms, all three serving on a full-time
basis. A bipartisan Council on Public Employment Relations would be |
established to meet with the Public Employment Relations Commission for )

certain purposes, including possible assistance in the settlement of




individual disputes and in the screening of arbitrators for a Commiséion—
established 1ist, from which the parties and the Commission woﬁld select
ﬁeutrals for binding arbitrétion.

6. The Commiésioﬂ recommendskin Chapter 9, seven amendments in the
statute that are primérily:for purposes of clarification and efficient
administration;

7. A recommendation is made for the systematic development of objective,
comparative data‘forvuse by ﬁhe parties, by arbitratofs (especially in |
applying statqfof& staﬁdards under interest arbitration), for the training
of arbitrators, and for analyses of the effecté of the‘propdsed'changes in
the iaw.‘ The reéommendétions regarding,binding arbitration will necessitate
some additional trained arbitrators. In view of the provisions already in
the statute;'this set oé‘fecommendations can be implemented with little cﬁange

in the act.

i
IS
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vpathbteaking or experimenting state with respect to labor relations law.

1950's. f | , o

a tripartite State Board of Arbitration, composed of 3 members appointed

~10-

3. HISTORICAL DEVELOPMENTS IN DISPUTE SETTLEMENT

New Jersey has a rather extended history of legislation concerned
with the settlement of labor disputes,'starting in 1880. Although an

early pioneer, New Jérsey during the last half'century has not been a

Instead, it has fended‘to occupy a middle—grouna position among
iddus;rialmstates, 1th developments 1in -its labor—relationé and disputes-
séttlément legiislatt,on 'influence‘d by the State's particular economic,
political, and soci%l characteristics. New Jersey did experiment wifh-;.
voluntary arbitration ip-manufacturing in the_1880's ang 1890's and witﬁ

’ /

compulsory arbitration in public utilities in the late 1940's and early

The 1880 Actl/ provided for the establishment of ad hoc tripartite
boards of arbitration which the parties could use for the settlement of
particular diSputés in manufacturing. In 1886, an améndmehtzj gave such
local arbitration boards (ianeased to 5 members, including the neutral
member.serving aé chairman) the power ;é subpoena documents but no funds

for their operation. The Arbitration Act of 18922/ provided for

by the Governor for a term of 5 years. The Board was empowered to mediate
and to arbitrate, directly in the first instance if the pérties so elected,
or on appeal from a decision of a local arbitration board. Members of the
State Board were paid a per diem plus expenses. During its first year

the State Board handled 60 cases.
1/ '
='P.L. 1880, Chapter 138.

g/P.L. 1886, Chapter 211.

3/p.1. 1892, Chapter 137. o
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The local Boerds appear to have had soﬁe degree of success in ' '%5
settlement of disputes for a time, butethey soon .ran into trouble in ‘
trying to_éé}udicate disputes that involved the closed shop. The
State Bqara took-positions_on major issues, especially against the
closed sﬁof, which hede organized labor reluctant to use the agency.
Between 1895 and 1897, the State Board operated with decreaéiﬁg
effeEtiveneSS as a hostile state government curtailed its travel expenses.
The Bberdkeeased ﬁo;funcﬁion in 190l.i/ In the history of labor relations,
there have'ﬁeen a number of‘oCcesions when'nationel or state boards have,

‘ by taklng p051t10ns on issues, alienated one or both ﬁart1es and thusb
serlously llmlted their usefulness for dleputes.settlement purposes

| Strlkes tena.to‘stlmulate the enactment of labpr-rel&tlons |

legisletion end'machinery for disputes' settlement. In the mid-1930's,
several mejor cities (e.g., New York, Philadelphia, Toledo) established
local dispeﬁes-settlement agencies. The then mayor of Newark had a high
regerc‘l“fo_f the’,Tc')‘ledo tripartite labor relations board. 1In 1936, he

fappoinfed a tripartite committee of some 25-per3bns to consider the

_ questlon of establlshlng a similar board for Newark. Upon the cemmiftee's

unanlmous favorable recommendation and with approval of the Clty Counc11

a Newark Labor Relatlons Board was set up in 1937. The board served

_prlmarlly ‘as a medlatlng agency, and did not have powers to rule on unfair

l'/Sketchy materlal on this early experience is to be found in Philip

C. Newman, The Labor Legislation of New Jersey, American Coun01l of

Public Affairs, Washington, D.C., 1943; and George S. Odiorne, "Arbitration
under Early New Jersey Law," The Arbltratlon Journal, Vol. 8, No 3, 1953,
pp. 117-25.
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lébor practices, or to cértif& the‘majority representative, as most
labor-relations boards currently do. |
In 1937, unsuccessfulvefforts were made in the Stéte'Legislature to
enact'anianti—injdnqtion law (aiong.the lines of the Norris-LaGuardia Act
.of 1932) and a state labor relations law (similar to the'Natiénal Labor
Relations Aét of‘1935). However, in 1941 a state angi-injunction act
was apﬁroved, and a tripartite State Board of Mediatf&h was established,
as recommended by a tripétgitejs;udy commission. The State Board, in

effect, displaced the New

¥

rk Boérd, taking over most of the staff of‘
the latter. Its_maiﬁ‘fun&tioﬁ waéito aﬁsist'in'the_voiuntary settlement
of labor disputes in the privéte‘éectdr of the State's ecqnoﬁy.

The rash of sttikesvright After World War II led to the enactment
of laws in 10 statesvprohibiting strikeé'in ppblic utili;ies, Among
those states:were’Michigan, Penﬁsylvania, Wiscohéin; and New Jefsey,

The New Jerséy Public Utiiity Labor Disputes Aét of 1946 authorized the
governor to seize any pubiic utility plant for operation by the Stéte

if, in the opiﬁion of”the Govermor, that was nécessary in order to assure
coﬁtinuous servicef A tripartite faét-finding panél'was to conduct publié
hearings_and to report to the Governor its recommendations, which were
not binding. Reliaﬁce was plaééd on public 6pinion to éncourage a;ceptance
of the panel's recommendations.

Because seizure by the Stafe did not érevent strikes égainst'thé

State during seizure, especially in a New Jersey Bell Telephone Company
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strike thaf~was part of a nationwide work stoppage ngninsf the Bell
System, the Acy wﬁs amended in 1947 to prohibit strikes or lockouts
while the Stapc.was,technically in possession of a utility, and to
prdVide fof‘comﬁﬁ1sory arbitration of the dispute following seizure.

For such arbitration, the Act provided that cach of the two

l L ' Al l

parties to the di5puterwas to choose a partisan member for the
arbitration bbaid, and that.those_tﬁo should choose three impartial
‘membérs fofia board of 5 persons. 1f thé two partisan members were
unable‘to agreé'ﬁpon the tﬁree nehtra13,~the‘Governor was authorized
to select theﬁ._.ln practice, thc>Bonrd of Mecdiation sent a list of
availahie arbitrators to thé.parties. who, if unable to apree on the
three neutral drbitraths, indicated to the Governor their preferences
among.thosé on tho list. The Governor usually took such preferences into
accoﬁnt in sélecting_three neutrals. Of the 26 bonfds appointed, the
neutrals‘wene'choseh'by the partisan members in 7 cases, and were
nnmed‘by the Cerfhor in 19 cases. ‘Of the disinturo%ted members
appoiﬁfed, apprd#imately 60 percent werc New Jersey;Sesidents;"and about
70 percentlﬁére aéademicsfl/

In 1949, a State Sub}ede Coﬁrt decision declared the Act
unconstitutiéndl on grounds that the legislature had delegated powers
to arbitration boﬁrds without prescribing proper limits in the

form of standards that arbitration boards should apply in

determining their awards. Immediately after the Court's

l{For a study of experience under the New Jersey Public Utility Labor
Disputes Act, see Robert R. France and Richard A. Lester, Compulsory
Arbitration of Utility Disputes in New Jersey and Pennsylvania, Industrial
Relations Section, Princeton University, 1951, 90 pp.

I3
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decision; the Act vas amended to add 5 statutory standards. The next
7 yéar the Act's provision for fﬁct-finding panels was deiéted as
hnﬁeéessary in view of the arrdngemehts férvcompulsgry arbitration.
In February 1951, the United States'Supre@e Court deéclared
unconstitutional the Wiéconsin statute providingvar’éompul;ory
arbifration of labor disputes invpublié utilities 6n the grounds ﬁhat
the Wisconéin Act ought to abrogate the rlght to strlke whlch was.
protected for workSrs in 1nterstate commerce by the Labor Management
Relations Act of 1gh7 In other words, the Taft-Hartley Act preempted
the area of strlkes affecfing commerce" between the‘states. In view
'of thé deéisibn declaring the Wisconsih,Act unconstitutional and
| concérns_ﬁbout‘fhé way the_New Jérsey Act was functiOning, the law
became‘inoperative toward the‘end of the administration of Governor
Driscoll in 1953. Since then, the Public Utility Labor Disputes Act,
though still on the stafute books, has been ignored.

In 1954, Governor MeynerkestabliShéd a tripartite Study Commission
to report on the future of the Act,'which was'coﬁposed primarily of union
and_managemenﬁ officié;s from the utilify industries. David L. Cole was
chairman, Riéhard A. Lester was vice cﬁairman,-and Allan Weisenfeld
was diregtbr."The Cbmmission recommended that the law be repealed,

but no legislative action was taken, and the Act was left in limbo.

R . e R AT
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The rapid spread of coliective bargaining in the mid-1960's
into state, cddﬁty, ahd municipal governments and public school systems
led to the appointment of state study commissions in séveral states, and,
in a dozen states, to iegislation dealing with pﬁblic labor reiations.

In 1966'an.Actl/vwas passed providing for’a Commission to study
the -need for a‘ﬁrééedufe for the présentation-of the grievances of public
and séhool employees and fo_make such récommendations for legislative
enactmenf as it‘might deem necesséry; The fﬁblic and School Employees'
Grievance Procedure Study Commission consisted of 12 members; including
two senators, two assemblymen, and 8 persons appointed by the Governor.
Marver H;‘Befhstein'served as’chairman, William M. Weinberg as vice
chairman, an& Hé:ry Stark as executive direc;br. The Céﬁmissibn made
its report and reéommendatiohs on January 9, 1968.

.ThevCommission's recommendations for legisl?tive_action included
the customary provisions in labof relations legislation, such as duty of
the pafﬁies»to meet and seek to resolve grievances; d proposals, an
election in an appropriate unit t6 establish labor representation, the
certified labor'organizééion to be the e#clusive representative for all
employees in the unit. Thg Commission's recommendations placed primary

responsibility on the parties to develop effective procedures for dispute

[}
‘

1/ '
= Laws of 1966, Chapter 170.

V-
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settlement. It was proposed that discretionary authority be provided
to a State Division of Dispute Settiement to provide a range of
_prpcedures to resolve an impasse in joint_negotiations, including
voluntéry mediation;>fact—finding, public reporting of fact—finding
reéults, advisory arbitration, and, whére acceptable to the parties
inﬁblved, binding érbitration.l/ The Commission, with thfee members
dissénting,.recommended that the résponsibility{for the‘administfation
of mediation and other methods of &1s§ﬁte settlement in both‘privéte and
public empléymeﬁt be»cpmbiﬂed in a‘éingle, new state agency. |
The_eésenéé of ost ofvthe‘Sfu&y Commission's recommendations is

émbodied in.Chéptgr 3?3 of the»laﬁé of~1968, which amended and Supplémentéd
the "New Jersey EmployerfEﬁployée Relations Act" (C. 34:13A-1.et‘seq.);

and contains-suggesfions made by o:ganized labor and employer representétives
Chapter 303 contiﬁued intact the disbute settiemen;‘role of the New Jersey.
State Board of Mediation in the private sector, and established a separate
tripartite Public Employment Relations Commission for public sector

disputes resolution, both for the determination of negotiating units and

agents for employee representation, and for mediation and fact-finding

in negotiating disputes.

l-/Final Report of the Public and School Employees' Grievance Procedures
Study Commission to the Governor and”the Legislature, State of New Jersey,
January 9, 1968, p. 20.
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4. PUBLIC EMPLOYMENT RELATIONS LAWS OF OTHER STATES

yospe,

This chaptervprovides a summary statement of certain characteristics
of state statutes concerned.eith public-sector labor relations. I; aiso
indicates the new developments and trends in such legislation in the past
five years. The summary statement'is.based largely on the material in
the charts in Appendix D. =

In considering'the content of state laws dealing with public employ-
ment relationms, the»following items need to be borne in mind:
1. The laws show considerable variationland experimentation
as well as many cohmon eharacteristics and much imitation. State
- laws for the public secﬁor have Borrbwed heévily from Federal and
state.legislation developed for ﬁriyate—eector labor relatiomns.
2. Diversity in state legislation seems to depend somewhat
on the law;ﬁakeref conceptiens of the proper role for collective

bargaining'in varieus parts of the public sector. Those who

R i M

strongly favor collective bargaining are prone to press for
application of the private bargaining pattern nd legal framework i

in State_PUblicjemployment relations legislation. - v

3. The state' laws are in different stages of development.

e R

e

Those in the early stages deal with the recogﬁition of employee

organizations, an obiigation of the public employer to meet and
confer, and state provision of mediation service. Later stages
involve prohibition of specified unfair labor practices, and fact-

finding and arbitration to provide finality for impasses in

negotiations.

T
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4. IhdustrialAstates generally are well along toward a
vfplly—developed or fairly complete public labor relations law.

5. Since l972jthere has been a marked growth in state
legislation providing féréed-choice, last-éffer arbitration

for continuing impasses in negotiations in the public sector.

This discussion of'the'proviSions of staté public employment
relétibns laws will t‘:atfsubjects in the following order: the right
to strike, compulsory ;rbitration, scope of negotiations, and statutory

provisions regarding phblic labor relations agencies.

The Right to Strike

Most étaté statuﬁes'cdnéerﬁéd with public employmenﬁ relations
fé?bid strikes by publichemployeesi A recent analysis of strike pro-
hibitioné and stfike fights in stéte‘and municipal laws Y found that
42 of the 59 laws examined containedAprovisions specifically forbidding
strike actiQity in part or_ail of the applicable‘éﬁployment, In New
Jeréey tﬁe courtsbhavevhéld that puﬁlic employees do not have a right»tq
strike.gj - ;
Six‘stafesé/ have laﬁs tﬁatvpgrmit certa&n éategories of public‘

employees tovstfike, but forbid a strike to occur or to continue if it

¢

-l/Helene S. Tanimoto and Joyce M. Najita, Guide to Statutory Provisions in
Public Sector Collective Baggalning' Strike Rights and Prohibitioms,
Industrial Relations Center, Univensi- 0 awaii, Honolulu, Hawaii,
October 1974, 93 ). O Ly :

~jSee 53 N.J. 29° Board of Egucation, Borough ofonion Beach v. N.J. E A.

et al, 1968. , e
3/ o L -

—'Alaska,-Hawaii,Montana,v Oregqn, Pennsylvania, and Vermont.
. « ) Y
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threatens public health and éafety. In four of those six states,

police, fire-fighters, and Othér.security personnel do not have such

limited strike rights.

Compulsory Arbitration

The public:empioyment relations laws of 18 staﬁeé,providg for
binding érbitxation as'the terminal sfep (after mediation and possibly
fact-finding) in the statgtbry procedure for settling interest disputes.
Ih'sgven of thbée States, the sta;utory_ﬁfovision with regard to binding
arbitration specifies that the arbitrator(s) must select between the
final offers of the two pa;ties to the dispute. of thbse seQen forced-choige,
final~offer staﬁes, four (Indiana, Maésachusetts,'Minnesota, and Wisconsin)
.provide thaf the'afbitrato:(s) muét select either the entire final offer .-
of the employer or tﬁg‘eﬁ;ire final offer of the employeeborganization.
That is known as the "paékage" form of final-offer arbitration. The laws
of the other.threé°states (Cbnnec;icut, Iowa, énd Michigan) provide that

the arbitrator(s) must select between the parties' final offers on an

issue—by4issue-basis, choosing the offer of one party &r the other on each

issue in dispute;l/

-,u-.a
TR
o

0f the eleven states that have conventional arbitration--the arbitrator(s)

is free to develop an award according to his own judgment--as a terminal

step, two (Maine and New York) allow the parties freedom to negotiate their
own procedure, which presumably could include a form of final-offer arbitration.
The statutes of nine states specifically allow mediation to occur during the

course of arbitration, whereas five state laws forbid recourse to mediation

:hThe Iowa stétute provides for a choice among three positions on each issue,
e third position being the recommendation of the fact-finder on that issue.
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o;:further negotiation once arbitration proceedings have begun.

In states with compuléory arbitration as a terminal step for
interest disputes, the categories of public.employees so ‘covered usualiy
1nclufe police aﬁd fire—fighters.- In recent years there has been a
" notable mové by étAtes to apply compulsory arbitration to impasse
situations‘involving such persoﬁnél. ’Of.the 18 stétés'with compﬁlsofy
afbitraﬁion §f ihtefest diéputes for police,‘firehfiégters, or'bbfh,
"eleven\extend sqch Arbit tion to additionél_categories'of public employ-
‘ment. The laws'of.four states (Indiana, Maine, Nebraska, and Rhodekléland)
apply cbmphlsofy éfbitration to virtually all state and lotal émpioyeés.

Towa and Oregon covervsﬁa:e employmen;;'as well as police and-firé-fighters.

However, Mihnesota covers only state employees, Cohnécticut law applies
.only ;o municipai employees, and Nevada includes stéte nurses and schbol teéché’
in addition to municipal empioyees. | |
As indica:éd in Chapter S,vfive states have statutes that require
that the gfieVance pfocédure in a negbtiatedlagreement provide binding
a:bitratipn as the terminai step. The statutes of an additional ;hree
states require bindiﬁg érbitration of an unsettled grievance if one of the

parties requests such action.

Scope of Negotiations

The problem of scope of negotiaﬁiohs concerﬁs the issues.th#t are
subject to biiateral determination by labor and management tﬁrough the
proceés of collécﬁive bargé;ning. Basically, the questioﬂ of scope involves
the subjects ﬁoncefniﬁgiwhich.managemEnt must ﬁego;iate to avoid a valid

charge of "refusing-to‘bargéin in ‘good faith," which in many states
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(including New Jersey) is an "pnfair labor practice."

Over 30 states have a statute providing that certain public emﬁ]oyors
have a duty to negdtiate in good’faifh’with the recoghized,represénﬁathe
of the empldyeegjcbnqerning such matters as "wages, hours, and other

. L

conditions of employment. Approximately half of the state'laWs.contain

2/

prévisions‘whicﬁ,vin;ong way’ormaﬁother,'restrict»the scdpg of nego;igtioné.
Exclusionsvffoﬁ‘deterﬁination'thrqugh collectivé‘negotiatiéné may include
such items as reserved funétions'of managemént and subject areas covered

by merit or civii service. At'léasf 7 étate statutes do not contain any'

specific exclusidns (see Chart l,:p.»48).

‘Public Labor Relatiqns.Agencies

Althohghipﬁbiic‘labor felatibns‘boards or commissions vary somewhat
in compositiqn énd other-feéfures, they have many similar qharacteristics.
And, as their'fdﬂctioné and_caseloadé increase? thekpublicklabor relations
ggenéies t¢nd to resemble omne énother more closely. .

"With tesbect to éomposition, 16 out of 22 state puﬁlic‘labor relations
agencies héve three—ﬁember boards;. Of the other 6 é eﬁcies, five have |
f;ve—membér_boafdé, and New Jersey has a seven—meﬁber board. Fiftéén of
the 22 héVe'only\hoﬁpértiéan memberShip; the other 7 have tripartite
memberéhip,

- All board membefs have full—ﬁime appointments on seven boards. On

five boards, the chairman is full-time and the others are part-time. In

the case of nine boards, mostly in states with relatively,low caseloads,

1/

= Joyce M. Najita, Guide to Statutory Provisions in Public Sector Collective
Qézséigiggg_ The Public Emplover and the Duty to Bargain, Industrial
Relations Center, University of Hawaii, Honolulu, Hawaii, July 1974, 93 pp.

2/ o
= Ibid., p. 6 and Table 4, pp. 90-91.




private sectors.

all board members are on part-time appointment. In New Jersey, the

chairman is full-time and the other members serve on a part-time basis.

there‘theistatﬁte specifies the_termbofvappointment of board members,

if is four &ears iﬁ 9 state§ and §ix years in 7 states. New Jersey is one of
tWO:states with a three—yearlﬁerm_for boérd members. |

| In 14 states, a séparate agency is established. to handle labor

relations matters in the public sector, which is the case in New Jersey. -

In 8 statés,lj a sinAlg agency deals'ﬁith<cases in both the public and

As the state’bo?rds have been given more responsibilities and their
caseloads have exﬁanded, there has been some tehdency to move toward an
impartial, professional memBership for such boards and to increase the

size and quality of the pfofessional staff.

leermont is included in the 8; it has one,agency’forvstate employees and
another agency that covers both private and municipal employees.
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.5u RESOLUTION OF INTEREST DISPUTES

Throughout the country, collective bargaining in the public sector
has experieﬁced rapid development and expansion. Employee unrest that
expresses itself by job action (strikes, sick-outs, etc.) is to be

expected when a mafked expansion in collective negotiations takes'place

in the midst of inflationafy pressures, declinihg employment, budget

stringency, and growing taxpayer resistance. The consequence has been

an intense search for appropriate means for resolving public employment

problems and disputes in a manner that wiil be fair and attentive to the
needs of both pﬁblic employees and public managemeﬁt and, at the same time,
consistent with the public interest,

This section discusses the special characteristics of government from
a labor-relations viewpoint, the procedures develeped for public sector
disputes in other‘staﬁes, end forms of‘arbitrafioe in case of impasses,
and then sets forth in detail a proposed set of pLocedures when there is

an impasse in the negotiation of a new agreement %r the public sector in

New Jersey.

ASEecial Conditions in Government

Impesees in'labor-negotiations present special problems in state and
local government because of certain distinctive characteristics of govern-
mental operations:

1. Such government processes as elections, referenda, legislation,

and court decisions are themselves means for settling disputes

and conflicts of interest.



With three branches of government (executive, legislative, and

- judicial) as wellﬂés the votefs'sharing governmental powers,

employer authority is'often-divided, dverlapping,and somewhat

_ ambigudus}'

’ Decisidﬁé'on pUblic expenditﬁres are subject’tovcertain-procedures

aed'constrainfs;'including aﬁprOVal by”legisiéfﬁres and votes of
approval by ﬁhe electorate in thebcase‘of some school district
budgete, thus reising questions of‘budget authorit&, eudget
deadiiﬁes, the availability of fuﬁds, andAuhEertainty of legis-
1ativeband\judieial approval of negotiated terme'and conditions
of eﬁipleymelgnt; e | |

Governments have severeign powers, which ineiude.the pewer to compel -

‘compliance'with laws and court decisions as well as the power to

levy_taXes, subject to approval under democratic proceeses and

written constitutions.

The voters or their'representatives, whose epproval is often
necessary,»have a direct inﬁerest in the results of collective
bargaiﬁing both as consemers of public serVices and as taxpayers.
For many public sefvices, goVernment.is a monopoliétic_supplier,

with no feasible substitute service or alternative source of

~supply (e.g., police, firemen, custodial care, licensing bureaus,

etc.), so that the economic pressures of loss of customers, loss

of employmeﬁt,,and loss of profits cannot be relied upon to induce

negotiated settlements of labor disputes.




vréquestéd or deemed desirable in negotiations between a public employer

S bt

Impasse Procedures

The provisions of state laws with respect to govermment intervention
in labor disputes in the public sector have certain features in common.

At least 25 states provide in some-way for mediation services when

and a repreSenpative of public employees over a new agreement. At least
23 states provide for fact-finding with settlement recommendations in
case that is requestedvor deemed desirable to aid in the settlement of

a dispute between the parties (see Chart A-3, Appendix D).

Under the,New.Jefsey Employer-Employee Reiations Act, the Public
Employment Relations Commission (PERC) supplies a certain amount of mediation
service free of charge, and, if mediation fails to resolve the dispute,”
the Commissiqn is empowered to recommend, or to invoke.fact—finding with
recommendation fgr settlement. The cost of fact-finding is also borne by

the Commission. ‘ | ) \

v

With respect to impasse disputes, Section 6(b) of P.L. 1941,
c.100 (C.34:13A-6(b)), as amended, provides: ;

. Whenever negotiations between a public employer and an exclusive
representative concerning the terms and conditions of employment shall
reach an impasse, the commission, through the Division of Public Employ-
ment Relations shall, upon the request of either party, take such steps
as it may deem expedient to effect a voluntary resolution of the impasse.
In the event of a failure to resolve the impasse by mediation the
Division of Public Employment Relations is empowered to recommend or
invoke fact-finding with recommendation for settlement, the cost of
which shall be borne by the commission.

Where an impasse persists after the fact-finding process has been
completed, existing legislation makes no provision for further procedures.

for the govermment to aid in settling such a continuing impasse.
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Since 1968, a growing number of states have provided binding

arbitration as the final step in the resolution of interest disputes for

1/

certain groups of state and local public employees. At least 12 states—

provide for some kind of arbitration with binding decision for negotiating
impasses involving police and firemen. Five statesgl provide binding

1 arbitration for impasses that involve Stase employees. Connecticut requires
afbitrationzwitﬁ a'binding decision for munisipal employees in caSe.of
impasse, and Iowa has binding arbitration for‘impssses for virtually all
’staté and locallsmplo és including school teachers. ‘

In recent Yesrszthere has been a move toward some form of final-offer,

binding arbitration asithe legislatéd settlement method for negotiations
ihpasses. Final-offer .arbitration was adopted for police and fire-fighter -
impasses by Michigan effectiQe in 1972, by Wisconsin ih,1973, by MaSsachusegts
in 1974, and by Iowa for all state and local public-employees in 1975. The’
laws of eight states now prsvidé for finai;offer arbitration (see Chart A-1,

Appendix D). .

Forms of Interest Arbitration

State laws contain a variety of forms of arbitration of disputes over
the provisions of a new agreement. The principal forms are: conventional

arbitration; final-offer, entire package arbitration; and final offer,

/
o

issue-by-issue arbitration.

Conven;ional arbitration allows the arbitrator(s) to fashion the award

according to the arbitrator(§5 best judgment, constrained only by provisions

in the parties stipulation to arbitrate and any provisions of the state

1/

—'States with compulsory arbitration for police and/or fire-fighter bargaining
impasses include: Alaska, Massachusetts, Michigan, Minnesota, Nebraska, New Yor
Oregon, Pennsylvarniia, Rhode Island, South Dakota, Washington, and Wyoming,

2/Alsaka, Maine, Nebraska Oregon, and Rhode Island.
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.vlaﬁ with respect to standafds to be applied by the arbitrator(s).
- Thus, conventional arbitration typlcally permits arbitrator(s) considerable
| discretion in ruling on each issue in dispute.

Final-offer packagg arbitration forces the arbitrétor(s) to choose

f'betﬁeeh the entire final offer of_the employer on all issues in dispute

?fahd the entire final offer of the union on the same issues.

/
7

Finalioffer, issue-by-issue grbitration forces tﬁe arbitrator(s) to
choose befween'the final-offer positions of each party on each issue.
| Particular exﬁerience and statistical results can be cited in favor of
eééh of the thtee forms. Support for a particular férm is likely to‘be
- infiuénced By such considerations as the following:
a. Which form is most likely to discouragé resor;'to arbitration
and to mihimize the number of unsettled.issueé and the dif-
fereﬁces between the-positions of the pafties on unset:le&
igsues, in caéé‘arbittatioﬁ does oécur?
b. Which form is }ikely t§ result in an awardqthat is most aécept;ble,
or least objecﬁionable,_tq both parties? | |
Cc. ‘Which form 1s likely to encourage constructive_ ollective bargaining

!

and settlements that are in the public interest?

Views of Interest Arbitration

It is ihterésting to note ;hét the positions of the parties are quite
mixed concerniﬁg binding arbitration as the means for settling impasses, and
concerning the forcgd use of different,forms of arbitration. Public employers
and unions can be found in support of one form of impasse arbitration yet

~objecting to other forms.
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In the hearings held by the Commission, the New Jersey Policemen's

Benevolent Association made a statement favoring binding arbitration of

impasses involving the police, without indicating a preference for a 57'

particular form of arbitration. The: Firemen's Mutual Benevolent

Association of New Jersey similarly favored final and binding arbitration

of impasses in their nggotiétions; also without specifying a particulaf
‘form. The Néw Jersefvsﬁéte Emplo&ees Association, which, Qith fhe New Jersey
Civil Servicé Associatipn, represents appréximately 30,000 employees in

administrative, clericab; and professional services and in primary level

'superviSion, also recommended-an;unspeCified form of binding arbitration.
. : P : T . - |

On the employer side, the New Jersey School Boards Association supported
binding arbitration on the basis of selection of tﬁeventire final offer of‘ 

one of the two parties, if an impasse is reached and one of the partiés

requésts arbitration. . The Cémmittee on Industrial Relations of the New
Jersey Manufacturers Assoéiation also‘recomhéndéd binding arbitratidn on
the basis of thé final pffer of eéch‘party és a single package.

At the hearings, some speékers opposgd cbmpulsory arbitration of
interest disputes. | :

Later, in informal discussions with union and management officials

and with lawyers with practice in public employment relations, members of

the Commission and 1té staff found more support for sbme form of binding
arbitration than was évidenced at the hearings. To the suggestion that

New Jersey at this time consider first experimenting with biﬁding impasse
arbitration for uniform personnel (police, fire-fighters, and prison guards),
the response from significant sections of public labor and management was
that most or all public empioyment should be included if any such program

; v of arbitration were to be adopted.
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A recent study analyzes six yéars of experience in Pennsylvania,
five years in Michigaﬁ, and two years in Wisconsin, with binding arbi-
tration as the means of resolving impasses in negotiations in the case
of police and fite-fighters.l/ The Pennsylvania statute provides for
convehtional arbitration. The Michigan legislation first required
con;entional arbitration and then was amended to specify final—oéfer,
issue~by-issue arbitration on each economic issue in dispute, retaining
3 conventional arbitration for non-economic issues. Wisconsin adopted the
final—offer, entirg—package form oanrbitration in place of fact-finding
with recommendations.

Among the conclusions drawn from the experience in those three

é} states ‘are thé following:

Today, in the public sector, interest arbitration is emerging
as a politically acceptable means of resolving impasses,
endorsed by those unions with the greatest power to disrupt
the health and safety of the community. It hgs not had an
adverse economic effect so far as can be determined, nor

has it damaged the bargaining process. The evidence suggests
that it would be wise to consider its adoptionj in other
‘areas in which there is dissatisfaction with alternative
methods of dispute resolution.2/

Finally, it should be noted that in each jurisdictionm,
the parties and the neutrals tended to prefer their own
procedure to those of the other states with which they were
not familiar. It seems, therefore, that the ideal solution
- © 1is tg7 one designed by the parties themselves for their own

use.=

1 - .
*/James L. Stern, Charles M. Rehmus, J. Joseph Loewenberg, Hirschel Kasper,
and Barbara D. Dennis, Final-Offer Arbitration: The Effects on Public Safety

R g e e e W AP e PR

Employee Bargaining, D. C. Heath and Co., Lexington, Mass., 1975.

2/ 1p14. , P.. 196.

¥ tp14., p. 197.
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Fair and Constructive Results

In legislation providing for binding arbitration of impasses, it is
desirable to provide the parties with the opportunity in each case to
select by agreeﬁentvsucﬁ items as: tﬁebarbitration instrumentality (single
arbitrator or tripartite panel), the parficular arbitrator(s), and the form

of arbitration, including the possibility of working ouf a modified or

1

¢

special form and procedure.
xin such matters in the legislation has a number

Setting forth choices
of advaﬁtages. The several Penefits include: (1) the parties are encouraged
to assume responsibility for arbitration of their dispute; (2) the arbitration
process and award are abt to-be.suited to the existing circumstances in
each case and the parties avoid being stuck, for an indefinite period, Qith a
single, Gniform_system with which they may become dissatisfied; and (3) the
parties are able to épply lessons from their experience in méking choices
for each dispute on én ad hoc basis. |

Arbitratioh of impasses that ends in a binding award should aim at
settlements ;héﬁvare fair to the parties and in the public interest. To
aid in achieving such results, state laws which provide for binding arbi-

tration of impasses in public employment are likely to contain a set of

- standards or statutory criteria that an arbitrator is to apply in rendering

an award. An arbitrator's emphasis (in his opinion and award) on particular
standards is likely to vary someﬁhat with the circumstances in the particular
case.

Statutory standards, by focussing attention on facts, can serve to

narrow differences in the positions of the parties. And, while the several
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standards in state statutes may not, in practice, provide unambiguous
guidance, they do place some limits on the discretion that arbitratqrs
can exercise;_, |

""" The biﬁdiﬂg arbitration provisions of some state statutes distinguish
between "economic" and "noneconomic" issues in dispute. The Michiga#'law
.esfablishiﬁg Binding arbitration for police and fife—fighters, for example,
prdvidés for final—offer, issue-by-issue arbitration on each economic issue
and for.convéntional arbitrétion on noneconomic issues. That provision

permits the award on nonécdnomic issues to differ from the parties' positions.

The standards or’fac;ors, on which arbitration findings, opinions, and an

awards should bé based "as»applicable,' are the same list for both economic

RN b R Dot S R K

and noneconomic issues, although obviously some standards apply primarily to

economic issues. Economic issues include wages (salaries), insurances,

.Vacations,'holidays, and similar items that have a direct relationship to

employee income and can be feadily calculated.l/ Under the Michigan statute
thé,tripartite atbitratibn panel‘decides whether or npt a particular issue
should be classified as "economic."

. Under statutory provision for arbitration of ;jkasses, it is desirable

for PERC to have a special panel of experienced, able arbitrators, from

which the parties or PERC ‘can select a neutral arbitrator. Under the

Michigan statuteé, a special panel of about 40 experienced arbitrators is

picked froﬁ séme 150 arbitrators on the state agency's list, to be used for

- last-offer arbitration of police and fire-fighter impasse cases. One of

l/Maine public employee bargaining statutes covering municipal employees
(including public schools and the Maine Turnpike Authority) and university
employees provide for advisory arbitration on salaries, pensions, and
insurance and binding arbitration on all other issues not otherwise settled.
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the functions of the proposed New Jersey Council on Public Employment

The

R TR e

Relations would be to assist in the #election of such a panel of
arbitrators. All arbitrators selected for the panel éhould have a three-
year term. PERC should continue to.pro§ide fact-finding free to the
parties as a public éervige. " Normally, fact—fiﬁding‘should serve as
tﬁe:fiﬁal step in-thé resblution of impasses. If a dispute does persist
info the arbitration.stage, the law éhould encouragerthe parties to
devise their‘oﬁn terﬁina Jprocedures, and the parties should thémselvés
share‘the cost of éqéh'ag‘éxtréordinafy'process; Recognizing that some
public emploYefs énd pﬁb%ic employeé reéreseptatives may not have the
resources td meét the cost‘of arbitrating ah interestdispute, it is
.pfdposed that PERC esﬁabiish a procedure that would nevérthelésé enable

parties too poor to pay their share of the cost to participate in mandatory

arbitration of a persistent impasse.

PERC's Caseload for Disputes Settlement

The dispuﬁe.settlemep; activities of PERC during the past six years
are indiéatea'in Table 1. There is an evident upward trénd in the nUmbef
of cases in which intervention took place in the form of mediation and
fact-finding. - The increase is especially marked between fiscal 1974 and
1975 for mediation (aﬁ increase from 387 to 609 cases) and for fact»fiﬁding

(an increase from 114 to 232 cases).

Table 1

Dispute Cases Filed with PERC, Fiscal Years 1969 to 1976

‘ : , . July- July-
Type 1969 1970 1971 1972 1973 1974 1975 Oct. 1974 Oct. 1975
Mediation - 143 - 281 337 332 336 387 609 84 - 123

Fact-finding 27 99 109 105 130 114 232 . 35 12
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Tﬁe rétevof increase, year to yeéf, continued for the first four months of
fiscal 1976. Indeed, the number of cases in which fact-finding was insti-
tuted more tﬁan tripled._ There is some concern that fact-finding may be
~ decreasing in its -effectiveness. ‘
Commiasion.members and staff, in informal discussions with various
public.employér éﬁd eﬁployee repregsentatives, found strong and widely held
sentiment in favo:_of legislﬁﬁion to provide some form of finality for
negotiacing,iﬁpaéses. There‘was élso pervasive oninion that any stafutory
provision for finality should apbly to ail or practically all state and
local public employees in New Jersey. Surprisingly strong opposition was
expresséa to the gﬁpliéatidh of binding‘arﬁitration, even as an initial step,
to certain groups.such as poliee and fire-fighters. The selection of par-
ticular occupatioﬁs or funétions for coverage under binding arbitration has
been suppo?ted on such_grdﬁndé as the essentiality of services of those
eémployees and :he éxp:esséd views df.tﬁe parties in favor~of some form of
binding arbit;ation for negotiating impasses in theif jurisdictions.

_ In viewbof public sector sentiment in supporttof'legislation providing
some form of" finality that‘ would apply to all state *md local public employ-
ment, the Qommission hés decided to recommend such legislation. The Com-
mission's recomméndétibﬁ,-whi§h follows, is designed to give the parﬁies a
variety of alternatiQes and choices so that they can'aSSQme a conéiderabie

measure of responsibility for the process and can adapt it to suit their

particular circumstances and experience.

Recommendation on Dispute Settlement Procedures:
a. The procedures for settling disputes over the terms of an agreement,

which are described below,'shall‘apply to all public employers and

employees covered by "the New Jersey Emglozer—EmglozeéﬁRelatidns Act.




b.

When direct negotiations fail to result in an agreement, either one or
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bothAparties may petition PERC for the assignment of a mediator to

ass}st the parties in reaching mutual agreement. PERC may, on its own

motion, assign a mediator in an negotiations dispute. Mediation shall

be without cost to the parties.

PERC shall provide fact-finding with recommendat ions upon the request of

either one or both parties. In dec1ding,PERC s response to such a request,

the use of fact-finding. 1nc1uding a fact finding Qroceedlng, should not

serve to delay or inteifere with the commencement of termlnal arbltratlon

under the igpasse procedures described below. The costs of fact findlng
. - '
shall be borne by the Commission. The fact-finder shall recommend»the

settlement of all issuee_gxesented by the parties, unless the parties reach -

a voluntary settlement prior to the issuance of the fact-finder's report

and recommended terms of settlement. The fact-finding is I&mited‘to those

issues that are within the required scope of negotiation unless the parties

agree to fact- find1ng}on permissive subjects.

" employer's required budget-submission date, theAparties_shall,notify PERC .

If the parties have not arrived at ag;eement by 60 days prlor to the public

as to whether they have agreed upon a terminal procedure for resolving the

open items in dispute. Any terminal procedure mutually agteed upcnggy the

/

parties must be reduced to writing, provide for finality in reeolviﬁg,the

open items in dispute, and be submitted to PERC for approval. A terminal

procedure may provide for arbitration by a single arbitrator or by a tri-

partite board of arbitration.

Terminal procedures that are approvable include, but are not limited“to,"

the following

(1) conventional arbitration of all unsettled issues.



2)

(3)
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arbitration under which the award of an arbitrator or board of

atbitfepion is confined to a choice between (1) the last'offer

of the e@pider and (2) the last offer of the employees' repre-

sentative, as a single package.

arbitration under which Ehevarbitrator(e) award is confined to a

" choice between (1) the eMplqyer‘s last offer on each issue in dis-

(4)

- pute, and (2) the last offer of the employees' representative on

each iséug in disﬁugg}ﬁith'the decision on an issue-by-issue basis.

If there is a fact-finder's report_with recommendations on the issue

'1n"dispu:e, the parties may agree to arbitration under which the

arbitrator(s) award w0uid be confined to a choice among three

| positiogsé (l) the last offer of the employer as a single package,

(5)

(6)

(2),the last offer of the employees' representative as a single )

pacﬁage, or (3) the fact-finder's recommendations as a single package.

If there is a fact-finder's report with a recommendation on each

"of the‘issues in dispute, the parties may agree to arbitration under

which the erbitretof(s) award would be confi&ed to a choice on

eeeh issUe_frdm amongjthree,posiﬁions: (1) the employer's last

offer'oﬁ the issuej (2) the employee_represehlative's last offer

.on the iesue, ot{(3) the fact-finder's recommendation on the issue.

Arbitration under which the,arbitrator(s) award on the economic issues

in dispute is_confined.to a_choice between (1) the employer's last

offer on the economic issues and (2) the employee representative's

last offer on the_ecenomic issues,as a single package; and, on

any noneconomicvissues in dispute, the arbitrator's award is eonfined

to a choice between (1) the employer's.last offer on each noneconomic
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- issue and (2) the employee representative's'last offer on ..

each noneconomic issue.

f. In the event that the parties fail to agree upon an acceptable terminal

procedure'befOre the 50th day prior to the public employerfs budget-

submission date, each party shall by that date notify the Public

'Employment Relations Commission of such failure in writing, indicating

the reasons for the parties' inability to agree on a procedure and the

issues that femainrin dispute. The substance of a written notification

.-shall nbt'provide the'basis for any délayvin effectuating the7§rovisions.

of this subsection. '

Upon receipt of such notification from either party or on_Commission's

own motion, the following terminal procedure shall apply fof»the

settlement of the issues remaining in dispute:

(1) Binding arbitratioh under which the award of the arbiprator(s)

on the economic issues in dispute shall be confined to a choice

between: (a) the employer's last offer on such issues and (b)

the,emplogeé representative's last offer on such issues, as"a

single package; and, on the noneconomic issues in dispute, the

arbitrator(s) award is confined to a choice between (a) the

employer's last offer on each open issue and{(b) the employee

representative's last offer on that issue.

(2) For the purpose of such binding arbitration, a single arbitrator

may be chosen by the parties from a special panel of arbitrators

supplied by PERC in accordance with the Commission's rules, or

the parties may choose to use a tripartite arbitration panel,

in which case the procedure for choosing the neutral chairman

o s S
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‘shall be the same as in the case of selection of a single arbitrator.

‘The chosen arbitrator(s) may, following appointment, mediate or other-

wise assist the parties in reaching a mutually agreeable settlement.

 The Commission shall take measures to assure the selection of an

‘arbitrator'from a_special 1ist of arbitrators maintained by the Commission.

épp@in;mént;of an arbitrator to the CommisSion'sA§pecialllist shall be

: for'a‘three-yggr term, with reappointment contingent on the same kind

/

@f‘séreening process used for determining initial appointment.

(3) ‘Priorvto the arbitration hearings the parties shall submit to the

arbitrator(s),vpursuant to rules and procedures established by the

Coﬁmiséion, their final offers in two separate parts: (1) a single

package containing all the economic issues in dispute, and (2) the

individual issues in dispute not included in the economic package,

each sét forth separately by issue. In the event of a dispute;‘the

Public'Emplbyment Relations Commission shall have the power to decide

which issues are economic issues, subject to court review. Economic

issues shall include those items which have a direct relation to
88U = in tems w :

egpldyeevincome includingiwages, sélarfés, hours in relation to

earniEgg; and other forms of compensation sulh as paid vacation,

- paid holidais,'héalth énd medigal insurance, and other economic

e O e e a g Ty L o 1 S s g e Lo et

benefits to emplojees. The arbitration is limited to those issues

Lo

s son

A Forad

that are within the requiréd scope of bargaining, except that the

T P T

parties may agree tobsubmit to arbitration one or more permissive

subjects of negotiétidn.

(4) The decision of an arbitrator or board of arbitration shall include

an opinion and an‘aWard, which willjye final and binding upon the

. parties and shall not be reversible, and must standvexcept for those .

safeguards established in New Jersey Law (N.J.S. 2A:24:1 et seq.)
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(6)
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or for failure to apply the factors specified in

subsection (6).

PERC shall provide procedures for choosing and appointing the

arbitrator, arranging for the arbitration proceedings, and

handling the administration of the arbitration proceeding,

including the initiation by PERC of arbitration in accordance

with f -above. The parties shall'béar the costs bf arbitration equally,

subject to a fee scheddle approved by the Commission.

The arbitrato; or board of arbitrators shall decide the dispute,

'based on a reisonable determination of the issues, giving due

weight to those factors listed below that are judged relevant
welgh ‘ A

for the resolution 6f the gpecific dispute.

- (a) The interests and welfare of the public.

(b) Comparison of the wages j;alaries), hours, and conditions of

empIOyment,of the emgldyeés,involved invthe arbitration

proceedings with the wages, hours, and conditions of employ-

ment of other employees performing the same or similar

services énd with other employees generally:

i. in public employment in the same or simiiar comparable

jurisdictions.

ii. in comparable private employment.

iii. in public and private employment in general.

(¢c) The overail compensation presently received by»the employees,

including direct wage (salary) compensation, vacationsJ holidays,

and other excused time, insurance and pensions, medical and

hospitalization benefits, the gontinuity and stability of
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employment including seniority and tenure rights, and

all other ec6n0mic benefiﬁs receiVed.

(d) Stipulations of the parties.

(e) The lawful authority of the employer.

(f) The fihancial impact on the governing unit, its reéidénts

and_taxpayers.

(8) The cost of living.

3 (h) Such other factors not confined to the foregoing which are

g, _ ' ordinarily or traditionally considered in the determination

P o of wages, hours, and conditions of employment through col-

‘lective negptiationé and bargaining between the parties in the

publie service and in private employmenf;

@)) Thq%prbvisionS'of this subsection of the act dealing with terminal

procedures shall gpply to all negotiations for new agreements,

renewals of existing agreements, or reopener provisions of

- : \ .
~ existing agreements that are effective the first full fiscal -

year of the public employer followingﬁthe éffective date of this

subsection. The effective date of this sﬁbsettion'of the act

is 60 days after enactment.

?; g. Information that a party to a dispute discloses to a mediator, fact-

finder, or arbitrator while he is functioning in a mediatory capacity

shall not be divulged voluntarily or By compulsion, and all files,

records, reports, documents, or other papers received or prepared by

a mediatbr, fact-finder, or arbitrator so functioning shall be

f classified as confidential. A mediator, fact-finder, or arbitrator

shall not_produce any confidential records or testify with regard to
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mediation conducted by him on_behalf of:any party to any cause

pending in any type of proceeding,includiﬁg,'butvnot limited to;

unfair‘p;aétice proceedings hhder this act. No:hing»tontained

herein shall exempt such an individual from disclosing information

relating to the commission of a crime.
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6. ARBITRATION OF GRIEVANCES

Arbitration as the final step‘in the settlement of grievances is one
of this country's major contributions to conmstructive, equitable labor

relations. It providés adjudication of differences over the interpretation

‘and application of a negotiated agreement in place of the use of economic

or politié#l strength for settlement'of such_disputes.

Where'argfievance procedure culminates in a binding arbitration, the
outside neutral arbitrator is customarily limited in his decision to the
interpretétion and application of one of more specific provisions of an
existing agreement;k Thus, a nonarbitrable grievance would be one that is not
covered by, or cannot be considered to fall under; any provision of a negotiated
agreement, or one that concerns a subject exﬁressly excluded from grievance
érbitratioﬁ by‘the agreement.

.Thé growthvof arbitration of grievances haé been an important factor
for therdevelopmept of stabili;y in the.relétionsﬂip between labor and manage-
meht'in the United Sta;es, In the private sector Sn this country, over 95
pefcenp of all négotiéted agreements provide for;t e arbitration of all or
.mést grieﬁances as'the-fiﬁal step in the grieﬁance procedure. The commitment
by the parties to arbitrate their unresolved grievance disputes has been ciosely
tied to the‘acqeptance of a no-strike pledge; The arbitration of grievances
hasbserved és a substitute for recourse to a strike during the 1life of a
contrgét; ‘The‘combined notion of arbitration and peaceful settlement during
an agreement with a fixed term has distinguished American labor relations from
many othef colle;tive bargaining systems in fhe world. The parties commit
themselves for a period of time, usually one to three years, bar resort to

the strike, and further agree that differences arising during this peridd
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should be subject to a third party decision if the parties themselves cannot

resolve the problem.

agreement provide for final and binding arbitration as the terminal step. Three
other statesgl have statutes providing that binding arbitration of an unsettled
grievance may be required, if one of the parties requests such action. In some
parts of the public sector in New Jersey a very high percentage of negotiated
agreements likeﬁise provide for binding arbitration of grievances. Employee rela
grievances may be adjudicable under several procedures and statutees. In order
to enhance justice and tolavoid the confusion and risk of cases being decided
on the technicalities of iling, jurisdiction, and timeliness, a grievant should
be permitted to utilize onhy one grievance procedure for a particular issue.
The use of one grievance procedufe.should bar recourse to any other dispute-
settlement grievance procedure with respect to that particular grievaﬁce.-2

In some negotiated agreements, one or more items are excluded from the
final step of binding arbitration in the grievance procedure. For example,
work standards are so excluded in the General Motors-UAW agreement.

In the past, many public jurisdictions have resisted using a neutral
third party on any matter within their sovereign authority. But now that all"
recognition disputes are subject to adjudication by the Public Employment
Relations Commission and, if unresolved interest disputes are to be rescolvable

by recourse to a third-party neutral professional as proposed in Chapte§'4, there §

seems to be little reason for the parties to avoid the peaceful neutral

1/

—~'Alaska, Florida, Pennsylvania (all categories of public employees except
police and firefighters), Vermont (all state employees), and Minnesota.

g/Hawaii (the Public Employment Relations Board decides), Massachusetts (the
Labor Relations Commission may order binding arbitration), and New Mexico
(for state employees, State Personnel Board may direct that the unsettled
grievance be referred to arbitration).

3/

2/This conforms with an Attorney General's opinion stating that "a grievance may
not be processed through both procedures and that an election of one procedure '
precludes utilization of the other for that particular grievance." George F.
Kugter Jr. (by Erminie L. Conley, deputy attorney general) to James A. Alloway,
President, Civil Service Commission, May 22, 1973.




Table 2. . Frequency of Grievance Arbitration in New Jersey, 1969-76
Public Empl oyment Relations Conmission' . NJJ. State Board of Mediation L American Arbitration Association
Co (mzc) : : (NJSBM) ‘ : - S (AAA) ’

Eu_b‘ 1lic sector S m vate sector: Ez_blic sectorb5 -~ private sector public sec_tof
Fiscal Filed Awards : Filed® Awards. Filed. Awards ' Filed ' Awards. Filed ' Awards
Years . S . - . . ’

: - availsble)- L L (not available)
1970 1k A, - 1,154 361 N.A. NA,
1971 ‘ 38 R.A. 1,509 380 N.A. N.A. ) : _ : .
1972 k2 F.A. . 1,38 ° 406  N.A. F.A. o e g1 w5t
1973 55 N.AC . L,W53 409 W.A. N.A, - 353 - 1T 150 - 75
197 83 N.A. S .. 11,30 396 . 9 FN.A6 b2 201 250 125
1975 15 NA. 1,k97 b6k 26 w.ab 205 102 158 .79
1976 29
l-/ PERC maintaing a file of cases filed and cases closed. The cases closed équa.ls the cases filed over the 1oﬁg term. PERC - é

[

does not maintain information on the number of cases in which a request for an arbitration was filed but no award was issued;
it 1s the impression of the executive director that there would not be many cases in which no award was 1ssued (letter of
1.?27)75 from Jeffrey B. Tener, Executive Director, PERC to Robert Gidding, Consultant to Study Commission).

Through September 15, 1975: -
3/ Cases filed includes cases pending as ot Ju.'Lv 1 and cases opened during fiscal year.
-/ Year defined as June 1 through May 30. The AAA began operating an office in New Jersey in 1972.

NJSBM does ndt adjudicate public-sector disputes. since the advent of PERC except if the parties explicitly provide for
arbitration by the NJSBM in thelr contract. / —

§/'I‘he NJSBM does not divide its statistics into public and private sector categories concerning arbitration awards. The
private sector figures for awards include the 35 public sector cases.

Z/ AAA estimates that 50% of those cases filed resulted in g.wards.

Note: Since the parties may choose their arbitrators directly without. recourse to an agency, the actual number of all
grievance arbitrations in New Jersey is probably about 10 percent greater than the sum of the total arb:ltration cases
reported in the table for the three agencies.
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resqlution of any differences that may arise concerning the interpretatioh
' and application of their collective agfeement.

The volume of grievance arbitration in the private and public sectors
in New Jersey is indicated in Table 2. The number of cases filed and of
awards appear to have been fairly stable in the private sector during the
five-year period from 1971 through 1975. 1In the public éector the number of
cases filed with PERC, thé American Arbitration Association, and the New Jersey

Board of Mediation rose from 133 in 1972 to 341 in 1974, declining to 299

in 1975. The figures in Taq;e 2 indicate that the volume of grievance arbitratio
4

in the public sector in 1974l and 1975 in New Jersey was about one-fifth of the

amount in the private séctdri

Recommendation: That binding arbitration is required as the final step

in the procedure for the settlement of grievances arising out of the

interpretation or application of the provisions of a negotiated agreement,

except for those items or provisions in the agreement that the parties

themselves, by mutual agreement, specifically exclude from binding arbi- -

tration as a final step in the grievance procedure. The arbitrator may

neither add to, subtract from, or in any way alter, the agreement of the

parties. It is his role to adjudicate the differences between the paf;ies

by providing interpretation, clarification, and analysis of the dispute /

within the confines of the agreement. The parties may agree on_a procedure

for the selection of an arbitrator or abritrators, including agreement on an .

appropriate agency to provide them with lists of arbitrators, or if they are

unable to agree on a procedure or agency, an arbitrator must be selected
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from a list drawn from the commission's panel of arbitrators.

 Any'col1ective agreement entered into after the effective date of

;.this subsection shall be subject to all the provisions of this subsection.

Thé efféctiye‘date'of this Subséction is 60 days after enactment .

A grieVantAmay'uciliie only one grievance proéedure for the resolution

fof_a.parfiéuiafrissﬁe{_

kY
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 do so, and (3) the permi?sive subjects of negotiation on which a public
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7. THE SCOPE OF NEGOTIATIONS

The scope of negotiations is a rather complicated matter. The
definition of the scope of negotiations involves the determination of
those subjects concerning which a public employer is required to negotiate
and those cdncerning which a public employer is not»requifed to negotiate.
The problem of scope conFerns the specification of (1) the subjects on which
the parties are not legally permitted to negotiate, '(2) the mandatory subjects

of negotiation on which the parties must negotiate if one of them wishes to

employer may consult with the‘majorityrfepresentative but is nét required

to negotiate. States that have granted collective bargaining rights té public
employees typically specify as mandatory subjects of negotiation "the terms
and conditions of employment;"

Scope of Negotiations in the Act

The "New Jersey Employer-Employee Relations Act", as supplemented by Sec-

tion 1 of P.L. 1974, ¢.123 (C:34:13A-5.4), declares a refusal on the part of

management to negotiate "terms and conditions of employment" to be an unfair labor
practice. The law does not specify the subjects that are included in "terms and co
ditions.“zf It requires the parties to negotiate a grievance procedure and

new rules or modifications of existing‘rules governing working conditions
before they become effective (Section 7 of P.L. 1968, C. 303 (34:13A—§7§)).

The law prohibits bargaining concerning pensions and denial of indiﬁidual rights
contained in Civil Service laws or regulaﬁions. However, Chapter 123 also

provides that the negotiated grievance procedure shall be utilized, notwithstandin

the procedures prescribed in any other legislation.

l/According to Ernest Gross, in "Scope of Bargaining in the Public Sector,"
unpublished paper delivered at Temple University Conference, September 3-4, 1975,
p. 24, legislators framing Chapter 123 made attempts to define "terms and conditio
without success. Supporters of wide scope, i.e., no exclusions from bargaining,
inserted the word "pension" as an excluded subject so that hopefully, by impli-
cation, other subjects would be bargainable.




'Def1n1ng Terms and ‘Conditions

withOut legislative guldance.

_Rehmus'complainS'that the Michigan Employment Relations Commission has over-
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Some states deflne 'terms and conditions' more specifically than New

Jersey dbes (see Chart 1). The N.J. Supreme Court in Dunellen Board of

Education v. Dunellen Education Association (1973) pointed out that the
legislature failed to define "terms and conditions", stating:
The lines between negotiable and nonnegotiable will often
be shadowy and the legislative reference to "terms and
conditions of employment" without further definition
hardly furnishes any dispositive guideline.—

The effect of the broad reference to terms and conditions" is to ensure-that

scope will be defined by the parties themselves, by PERC or by the courts,

‘ﬂriters on the subject of scope of negotiation have expressed a variety of
views. }RehmusZ/ cbntends that the inclusion or exclusion of particular subjects
nf,negotiation’has important social policy implications and, therefore, scope
should be guided by 1egislative enactment and not be relegated to bargaining
between the parties. The Taylor Committee concludeq that scope should be
determined by the partles themselves, only if

v The'pnblic through the action of its 1egis§ature is ready
to delegate to a bargaining 'team'" composed of executives
of government agencies and the negotiators for employee
organizations, the virtual determination of its budget, the

elldcation_of public revenues to alternative uses and th /
- setting of the tax rate necessary to balance the budget.=

s . . . 4
. ruled other state laws, municipal home rule, and university autonomy.~—

Y64 N3 25 (1973).
2

—jCharles Rehmus, '"The Scope of Bargaining in Michigan," delivered at Temple ]
University, September 5, 1975 (unpublished manuscript). |

3/

= Final Report of the Governor's Committee on Public Employee Relations, State
of New York, March 31, 1966, pp. 60-61.

é-/See Rehmus, op.cit.; and Patricia N. Blair, "State Legislative Control over the
Conditions of Public Employment: Defining Scope of Collective Bargaining for

State and Municipal Employees," Vanderbilt Law Review, Vol. 26 (January 1973), o
pp. 1-21. i




Chart 1.

Nature of Definitions of Terms and Conditlons

STATUTORY PROVISIONS CONCERNING SCOPE OF NEGOTIATIONS

Statutory Relationship of Collective'Ba.rgaining
Agreement to Conflicting Law

exclusion selective
terms of all terms and from scope exclusion
collective conditions in - of all from scope
bargaining conflicting terms and of terms and
management agreement supercede laws are conditions in conditions in
rights _broad . one or two highly terms and conditions excluded civil service civil service
state clause definition specifications specific in conflicting law _ from scope lav only or other laws
California X x - —_
Connecticut X X
Hawaii X X X
Indiana X X statutes silent
Iowa X X X
Maine X X .
&
Massachusetts X x2 &
Michigan ; X statutes silent
Nevada X X statutes silent
New Jersey X X
- New York3 : X sta.tutﬁs silent
Oregon ) X X
Pemmsylvania X X X
.Rhode Island ' D ¢ statutes silent
Vermont X X X
Washington X X » X
Wisconsin X X X

1 Teachers law ef'fective July 1, 1976, Article 1, section 3540; class size is mandatory subject of negotiations.

2 Massachusetts is uniqu.e in that it provides that the collective bargaining agreement will prevail over various sections of
other laws (S.7), actually 1isting those sections.

3 Excluded from scope are terms and conditions covered in civil service law but this fact is not found in the Taylor Law; it is
found in the civil selfvice law.

b Local ordinances only.
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fbﬁ‘the»otherjhand,'proponents of (free) collective bargaining, such as Wollett,
(;?gue that‘sc0pe is a'function of the relationship between the parties and that
a bilateral determination of scope is essentiai to a healthy relationship between
nanagementkand union.l/ Archie Kleingartner, restating views of a Los Angeles
teport, writes that there is no effective way of determining in advance and [or
' all time the range of subjects over which parties should or may negotiate;
rdscope depends on the relationship between the parties.—
Various public employers and outside experts expressed to the Commission a need
for the identification ‘of .management functions in a public—sector act. .
:Even_though lack of a detailed definition of '"terms and conditions' may
resultvin'uncertainty and avlackhof uniformity, determination of scope on a case-
by-case basis may nevertheless he preferred. For example, Loewenberg finds that
in Pennsylvania "few consistent principles have energed to define scope."gf A
Pennsylvania legislative study committee concluded that the statute '"should be
ipermitted to age without premature enactment," because "It is believed that the
. case law which.will'develop will be far more helpful in delineating the extent

nh/

“of managerial prerogatives than hasty legislative enactments....
From an examination of New Jersey judicial decisions, Gross found a lack of

L5uniformity regarding those subjects to be included in ok excluded from,negotiations}
:he emphasized that it is too early to draw any definitive conclusions regarding
the scope ‘issue in,New Jersey. By mid-January, PERC had issued only three scope

5/

decisions under its new. power granted by Chapter 123.~ 1In its Fairlawn decision;

" the Commission adopted the concept that, while certain decisions are not required

l/See Wollett et al, in Smith, op.cit.
2/

.=~ Paul Prasow et al, Scope of Bargaining in the Public Sector, U.S. Department
of Labor, Labor Relations Information Exchange, Washington, D.C., 1972, p. 52.

éonseph Loewenberg and James Klinger, ''Scope of'Bargaining in the Public Sector:
The Pennsylvania Experience," unpublished paper given at a Temple University
Conference, September 4-5, 1975, p. 27.

&/Government Employee Relations Report, Bureau of National Affairs, Inc., Washington,
D.C., No. 578 (January 6, 1975), p. E-5.

5 .

~/Fair1awn Board of Education and Fairlawn Administrative and Supervisory Association
(PERC No. 76~7), City of Trenton and Trenton PBA Local No. 11 (PERC No. 76-10), and
Hillside Board of Education and Hillside Education Association (PERC No. 76-11).




subjects of negotiations, the impact of such decisions on terms and conditions of
employment is within the scope of negotiations. This distinction between a decision

and its impact on terms and conditions of employment also has been adopted by the

New York State Public Employment Relations Board;l/

It is evident that a detailed statutory definition of scope may not reduce

the amount of litigation in this area. Gross writes in this connection:

The New Jersey Supreme Court has sensed that the bilateral model

[of collective negotiations] is not sufficient. 1In the very cases
where it held that there were mandatory subjects for bargaining and
prohibited subjects, the court made the strong point [that] although
certain subjects were non-negotiable, there should have been con-
sultation and discussjon withzyhe employees' organization and also

with other interested}groups.=
There.is a question, howevgr, whether the statute should include' language
that would formally establish th; category of "permissive subjects" for negotiations.
In that event, a party could not~press its demands on permissive subjects beyond
the-fact-finding stage, and management could insist that the subject not be
inclﬁded in the final agreeﬁent. Similarly, a party could not press a demand for
grievance arbitration on any item in the agreement other than a mandatory subject.

of negotiationms.

A permissive category has advantéges, It would allow management the flex-

ibility to negotiate matters that are not illegal subjects but also are not required §

subjects, thus permitting the scope of negotiation to fit specific bargaining
contexts. Although a subject may not be a mandatory subject for negotiationm,
informal discussion often aids management in creating mutually agreeable working
arrangements. Legislative recognition of a permissive éategory may stimulate
constructive consultation between the parties.

With the scope of negotiations being worked out by PERC and the cour;s, on a

case-by-case basis, it seems desirable that the statute contain a provision (a)

recognizing the need for public employers to be legally free to perform their

l/See the following New York PERB cases: School District...New Rochelle...v.

Federation of Teachers, Local No. 280, AFT, AFL-CIO, July 1, 1971; and New Yorku~
Supreme Court, 3d, West Irondequoit Teachers Association v. Robert D. Helsby =

et al., July 19, 1973.

ngross, op.cit., p. 32.

cc
th

in
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conetitutionel and statutory mandates and responsibilities, and (b) recognizing
_the:need for'public employere to maintain initiative of actionlwith respect to
‘intrinsic mageﬂal. functions and duties.

" When a public employer 8 action has an evident significant impact on the . 3
Qterms and conditions of employment, the employer should negotiate in good faith |
'with the organization tepresenting employees experiencing such an impact. The
;,impact,f;s’part.of the tetms‘and conditions of employment, should be oonsidered

within the scope of negotiations.

Recommendation: Amend Section 7 of P.L. 1968, c.303 (C.34:13A-5.3), as

- amended, to read as follows (underlined material to be added; bracketed material

to be deleted):

"A majority representative of public employees in an appropriate unit shall
be entitled to act for and to negotiate agreements covering all employees in the
unit and shall be responsible for representing the interest of all such employees
without discrimination and without regard to employees organization membership..
A majority representative of employees and a public employer or his designated

representative have the mutual obligation to negotiate in good faith. After the
_ effective date of this act [Proposed] proposed new rules or modifications of
" - existing rules [governing] changing working conditions covered by a collectively
negotiated agreement shall be negotiated with the majority representative before
they are established. [In addition, the majority representative and
© designated representatives of the public employer shall meet at reasonable
" times and negotiate in good faith with respect to grievances and terms and
conditions of employment. ’

‘ When an agreement is reached on the terms and con&itions of employment,
it shall be embodied in writing and signed by the authorized representatives
of the public employer and the majority representative.] Public employers
‘shall not be required to negotiate collectively any term or condition
~ of employment . concerning . matters of intrinsic managerial policy or functionm,
. or that contravenes any constitutional or statutory mandate.




o

- =52~

Relationship with other Legislation

One argument against a btoad definition of scope, without specific -

exclusions or inclusions, is that it would result in a wider scope of
negotiations than would occur with a more specific definition. However, a 5

statute may leave wide latitude for scope in its definition of "terms and

conditions of employment" but greatly restrict scope by subordinating col-
lective agreements to othgr laws. The "New Jersey Employer-Employee Relations
Act," supplemented by section 7 of P.L. 1968, c. 303 (C;34:13A—S,3),4as
amended, provides the folloX;qg: "Nothing herein shall bé_construed té

deny any individual employee his rights under Civil Service laws or regulations."

Several labor organizations testified that the "New Jersey Employer-Empioyee

1/

Relations Act's" relationship to civil service law needs clarification.=

Gross explains the problem:

- New Jersey Civil Service laws and regulations are a
complete personnel system. In addition to merit system
standards for hiring and promotion, sick leave, leave of
absence, hours of work, assignments and transfer, classi-
fications and compensation plans are covered. The Civil
Service laws also contain an appeals system for individual
aggrtéved employees. Does the statutory protection for
individual employees' Civil Service rights simply mean
that the statutory appeal procedure cannot be bargained
away for, say, a binding arbitration clause?2/

Section 7 of P.L. 1968, c. 303 (C.34:13A-5.3), as amended, also‘spates

the following:

Notwithstanding any procedures for the resolution of disputes,
controversies or grievances established by another statute,
grievance procedures established by agreement between the
public employer and the representative organization shall be
utilized for any dispute covered by the terms of such agreement.

It is not clear which grievance procedure should prevail in a particular case,

the negotiated one or the one provided in the civil service law. Merit

l-/N.J. State Employee Association, the Council of N.J., State College Locals
. (AFT), and Teamsters, Local 286.

Z-/Gross, p. 30. '
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- principles.diCtate that petsonnel be hired, promoted, and transferted on

the basis of an‘objective evaluation of relative competence. Given a
collective bargaining‘agreement that provides for promotion on the basis

: of seniority, it may be.unclear which standard should apply in a particular
case. The potential area of conflict has been indicated by the executive
"‘,director of PERC as follows. "It is not clear whether scope of negotiations
detetminations,are intended to‘be‘exclusivelyrwithin the jurisdiction of the
,Pnblic Enoloynent Relations Conmission,‘as is the case with unfair practice
'proceedings,.or vhether the Connissioner of Education and the,Civil Service
Commission also have jurisdiction in this area."ll '

- State statutes can be classified into four categories with respect to
vthei: treatment of the problem of overlap or conflict between a public employ-
menterelations law and'other legislation. The statutes of at least_nine |
rstates are silent with tespect to the matter. Three states (see Chart 1) r '
‘exclude from scopevof hargaining'all items that ere covered in othet laws.
. Five states,'including»New Jersey, exclude nattets covered~specificallv in

o : S ! o
- the Civil Service law. Three states selectively exclude only certain merit-

.relgted 1tcmsiand/0rvcertain provisions of othet'la¥s (see especially
. Massachosetts); | |
Avseleotive;exclusion of certain provisions in the civil service and
other laws from collective negotiations would seem desirable because statutory
specification would clarify legislative intent and help remove present ambig-

uities. The Commission, however, has not given the problem the detailed .

. study and analysis necessary to attempt to delineate the exact jurisdictional

: Y From statement of Jeffrey B. Tener submitted to Public Employer-Employee
Relations Study Commission,Public Hearings held March 5, 1975, Senate Chamber,
State House, Trenton, p. 12.




boundaries by sgbject area throﬁgh legislative enactment. Nor is it desirable
that a study commission, charged with the responsibility of examining and
recommending concerning employee relations problems from a statutory
viewpoint, make recommendations concexningpdlicy and the institutional
relationships between governmental agencies such as civil service, the
education éstablishment, PERC, and local government merit systems. The
conflict and o§erlapp1hg of laws should be considered within a‘broadéf’context
of public policy than this Comﬁission's mandate. -

. The State merit systém'(with nonpolitical reéruitment; séiectibn;énd 
promotion, reinforced by fciassification system) is esfabiished by léw.i
However, some public émployee Benefits flow from the legislaturé directly,
otheré emanate indirectlyithrough thé Civil Service Coqmission; aﬁa still
others may be negotiated directiy with the eﬁployees' ;epreéentatives.

Overlap exists betwegn education law and employee relations iaw. It is
not clear which issues are bargainablé and which ére métters of educational
policy to be determined by administrators or eiected officials. Local~
governments also are involved in issues of jurisdiction that are ambiguous.

At present it is not clear wﬁere the locus of.authority resides f;r the
establishment pf policy and for the conduct of negotiations within the U
State Government. The foice of Employee Relations waé established by executive |
ofder, functions uﬁder the govérnor's direct superﬁisioq, an& is guided by ’
the Employee. Relations Council. But the eﬁployee relatioﬁs rolekas‘comﬁéredb
to that of civil service is not clear. The Civil Servicé Commissién haé thei

characteristics of a neutral agency yet at the same time functions as a

management personnel department. The relationship of Civil Service to State

-

employees, to the Office of Employee Relations, to the negotiations with unionms, ;
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7 and to‘the exécutive branch of the State Government, should be clarified.

_;These issues and procedures should not necessarily be analyzed and decided

only on the basis of emﬁloyee relations and dispute. settlement procedures,

.‘-important’thbﬁgh those aspects may be.

1. Récommehdation: The Statute shall state specifically that PERC.

has ekélﬁsive jufisdiction to détermiﬁe the scope of collective negotiations.

PERC sﬁallrcontinug to determine the gcope of "terms and conditions of

;émployment" for the parties bn a'case—byﬁcase basis. PERC shall be given,

by'statutei the'pbwer to determine which are "required subjects" for

négotiatiqg, énd which are "permissiVé,subjects"-for negotiation, and which

»gfe'not either'reduired'or permissive subjects of negotiation.

2. RecOmmendation: A study commission should be established and charged

‘with the responsibility to examine and make recommendations that would clarify

and delineate the relationships between laws that now seem to overlap and

conflict, particularly Title 11 of the Revised Statutes, concerned with Civil

‘Service; Title 18A of the New Jersey Statutes, concegyed with education; and

Title 40 of the Revised Statutes and Title 40A of the New Jersey Statutes,

concerned with municipalities and counties. The commi&sion should also 1ook

~ into inconsistencies between an.arbitrator s award under a collective agreement

'énd provisions of other laﬁ§i;including'the state arbitration statute (2A:24-7

et seq.). The‘commission.shouid be instructed to study the relatiomship

between the Public Employment Relations Commission, the Civil Service Com—

mission, the Department of Education, the Department of Higher Educationm,

all relevant aspects of state and local government, and any other laws or

procedures that may overlap and conflict in the area df employee relations.

The commission should utilize the services ofrexperts in employment relations,

dispute settlement,civil service, education (including higher education), state

and local government, and public policy. g
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8. STRUETURE OF THE COMMISSION

In the legislation estabiishing the Study Commission, it isv
iﬁstructed to consider "Whether or not the existing structure of the
New Jerse& Public Employment Relations Commission is appropriate to
fulfill the'i:ﬁrposes of the Act."

The Public Employment Relations Commission has a tripartite_
structure. It is éoﬁposed of 7 members, of whan"two shall be represen-
tatives of public émplojtrs, two shall be representativé of public

employee organizations and three shall be representative of the public"

including the Chairman. iThéy are appointed by the Governbr, by and‘with

the advice and consent of the Senate, for a term of three years; The

Chairman is the Commission's chief executive officer and administrator,

serving on a full-time basis. The other six members are part;timé,

compensated 6n a per diem basis.

The functions performed by the Public Employment Relations Commission

include the following:

1. provision of services for the purpose'of mediation, fact-
finding, and other means of aiding in the setﬁlement of
laborldisPutes, including maintainiﬁg a panel of arbitrators
from which the‘parties can select for the arbitration of an
imﬁaSSe'iﬁ-negétiations.-

2. deﬁéfmination of the appropriate unit of employees for
representation and collective bargaining purposes;

3. conduct of elections to determine employee representation.




i, . determination of whether an issue is within the scope of

- collective negétiatioﬁét‘
5, determihation of the validity of charges of unfair labor
practices specified in the law.
A tripartite structure for & state labor relations board can
contribute to informed application of the law, and can facilitate the

| settlement of individual labor disputes. Participation of partisan

-.'members of a board in pollcy-making in the early stages of development

under new legislation may help to av01d mistakes and promote the
.'enactment of practical 1mprovements in the law.

However, partisan part1c1pation on a labor relations board may
‘icause problems in individual cases where the issues before the board
invoive a difference.between'the partiesvas to what is the appropriate
targaining unit for,employee representation; or ﬁhether a particular
subaect is one concerning which the parties are requlred to bargain,

or whether one or the other of the parties has committed an unfair
plabor practice. In such cases, it is important to ha{e confidence in
the 1ndependence and 1mpartiality of the de01sion- ing process.

Of the 21 states-that have a bOard or commission that has the
power in the public sector to decide whether particular labor practices
are or are'not unfair, only 5, including New Jepsey, have a tripartite
board, ¥/ Among the 16 statee‘with all public members on their lsbor

relations boards are New York, Pennsylvania,,Michigan, and Wisconsin.g/

l'/Thevothers are:; Hawaii, Kansas, Maine,iand New Hampshire (see Chart A-2).

2 .
—/The others are: Alaska, Florida, Indiana, Iowa, Kansas, Kentucky,
Massachusetts, Montana, Nevada, Oregon, Vermont, and Washington.
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44
A8

In the public hearings held hy the Study Commission, a representative -
of the N.J. School Boards Association, a representative of the N.J. State Empluym»i
Association, a member of the Public Employment Relations Commission é

(who is also'SeCretary of the Department of Civil Service), and the

Mayor of Trenton, spoke in favor of a Public Employment Relations Commission

composed of members withoqucurrent partisan connections. The representative ﬂé

in favor of continued tripartite composition

of the State AFL-CIO quke
of the Commission, with tﬁé public meﬁbership reduced from three to one,
and an additional employer member and labor organization member. The
chairmen of state boards dealing with labor relations in the public
sector are reported at a recent meeting to_ﬁave generally favored an
;11 public board;l/

With the added functions of deciding unfair labor practices and
scope of negotiations:as well as administering programs of arbitration
for interest disputes and for grievances, PERC should be structured to
serve those purposes Qith the full confidence of the parties and the
public. That means PERC should be an impartial, fully-functioning
administrative commission with the chairman and two other members appointed
and serving on a‘full-time basis. The Chairman shall have thé» |
responsibility of directing all aspects of PERC. It would be administratively

advantageous to have one of the other commission members specialize

in dispute settlement and the third member handling the administrative

l-/Statement of Dr. Robert Helsby, Chairman of New York State Public
Employment Relations Board, at a meeting with the Study Commission,
April 2, 1975. ’




reéponsibilities connected with representation‘elections and the

determination of scope and unfair practices.

Recommeﬁdation: _The Commiggion recommends that the New Jersey

Public Egplojmént Relations Commiséion be composed of three full-

time‘pﬁblic mémbérs, appointed for terms of 6 vyears, except that the

initial appointments be staggered with one for two years, one for

_four'yeairsJ and the chairman for six years. The chairman of the

Commission shall be appointéd to that position for_a fixed term

" corresponding to and concurrent with his appointment as a_member of

the Commission.  Appoin£ment to the Commission and to the‘chairmanghip

of the Commigsion shall be by the Governor, by and with the advice

- and consent ofﬂthe,Sénaﬁe. Mgmbers of the Commission shall receive an

annual sélary at ;he level of that of»h';rial Judge gf the SdperiOr Court.

The chairman shall receive an additional $2,500 a year in salary.
o - . o !
No more than two members of the Commission shall be of the same political

affiliation. °
In suppprt of the Reéommendation, it should be-pointed.out that

" the Commissioﬁ'sJresponsibiiitiés inciﬁde»adjuditation of ‘disputes
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régarding the appropriate unit for representation and negotiation,
which may be of vital importance to rival labor organizations and to
a public employer -- the Governor or a mayor. Also, the Commission
may have to dgcide whether a union, a mayor, or the GovernorAhas
dommiptedAaﬁ unfair labor practice. Consequently,bthe Commission ﬁeeds
a structure aqd status {that will preclude partisanship and that will
encdurage confidence'ij its independence and integrity. For such
reasons the Commission gnd its staff heea to be able to maintain a
position ofbautonomy and a reputation for independence. )

The independence, integrity, and competence of the Commission would bé
facilitated by various means. One is the provision of 6-year appointment
for the members, which is a common term of office for public employment
relations boards (see Chart A-2). Another is appointment to the chaifmanship
for a fixed term. It is also important that the levei of compensation for
Commission members be such as to attract well qualified, experienced persons
who will command'tespect for their professional competence. Labor arbitraﬁors,
lawyérs-practicing in the labor field, and labor-relations practitioners in
the upper levels of manégementiand of labor organizations generally'hgve
‘earnings well above salaries paid to full—time members of state public
employment relations boards. It is from sucﬁ sources, and from public labor
relations agencies in other states, that experienced Commission members
Qould need to be drawn. Experience in the states with labor-reiations

legislation covering public employees underlines the importance of having
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well—quelified; respected board or commission members adjudicating cases
that involye unfair labor practices, the subjects within the scope of
bargaining, and the appropriate units for collective negotiations.
Indorder to assist in maintaining the agency's neutral status, it should
'be assured.ef’independent 1ega1 representation. For a number of years the
agency has employed full time independent counsel with the full cooperation
of the Attorney General s Office and the Governor's office under the provisions
of section 13 of P.L. 1944, c. 20 (C.52:17A-13). 1In order to codify the existing
rarrangement'énd to ensure.the appearance, as well as the fact, of independence,
- the Commission recommends amendment of section 5.1(a) of P.L. 1968, ¢.303 .

"(C 34 13A—5 l(a)), as amended which reads as follows:

(a) The Division of Public Employment Relations shall be concerned
exclusively with matters of public employment related to determining
negotiating units, elections, certifications and settlement of public
employee representative and public employer disputes and grievances.

For the purpose of complying with the provisions of Article V, Section IV,
paragraph 1 of the New Jersey Constitution, the Division of Public
Employment Relations is hereby allocated within the Department of Labor
and Industry, and located in the City of Trenton, but notwithstanding
'said allocation, the office shall be independent of any supervision of

. control by the department or by any board of office\ thereof.

Notwithstanding the provisions of section 4, 11, 12 and 13 of P.L. 1944,
C.20 (C.52:17A-4, 11, 12 and 13), the commission shall have the power to
appoint and employ a general counsel and such other attorneys or counsel as
it may require, for the purpose, among other things, of giving to the
commission and to the personnel of the Division of Public Employment
Relations legal advice on such matters as they may from time to time require,
of attending to and controlling all litigation, controversies and legal
matters in whlch they may be a party or in which their rights and interests
may be involved, and of representing them in all proceedings or actions of
any kind which may be brought for or against them in any court of this
State, and with respect to all of the foregoing shall be independent of any
supervision or control by the Attorney General, by the Department of Law
and Public Safety, or by any division or officer thereof._This authority
shall not be construed to empower any attorney of the Commission to prose-
cute, or assist in the prosecution of, any unfair practice charge before

the Commission.
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A Council on Public Employment Relations

The tradition of tripartism in labor relafions boards in New Jersey has

been pointed out, and the valuasble contributions that experienced practitioners

can bring to the intelligent application of labor relations legislation have
been noted. It is important for:the Comnission, the Governor, and the Legislature
bto have fhe benefit of parties' special knowledge and thoughtfﬁl views based
on analysis of experience.

At the same time, it is necessary to camply with the Conflict of Interest
Law. :That can be dbne by ktructural arrangements that permit free exchange of
information and views among practitioners on a bipartisan council or board, but
do not ihvolve a8 person wiéh direct interest in a particular case being present
or participating in any manner during’' the Commission's discussion and decision
on that caée. In the meetings of the Commission with a bipartisan Council |
composed of practitioners, the focus woﬁld be on the lessons of experience,
desirable chénges in the application of the law, and recommendations for
revisions in the law in the light of experience. Discussibn of the proper

decision in & particular pending case would be avoided.

Recommendations: A Council on Public Employment Relations should be

established, to consist of 8 members: four representative of public employers

and four representative of public employee organizations, appointed by _the

Governor, by and with the advice and consent of the Senate. The term of/

appointment of Councii members shall be three years, excgpt that the initial

appointments should be staggered with the‘h employer representatives and the

Y representatives of employee organizations distributed SO that, for each

group,'one is for one ysar, one is for two years, and two are for three years.

The employer representatives shall choose a chairman and the representatives of

employee organizations shall choose a chairman, who will serve as co—ghairmen,of_

the Council, alternating in chairing meetings of the Council.
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'The Cqﬂncil Sh0u1d méet with the three members of the Commission at

’leastlé times a yeaf. Expenses of members in connection with Council

meetings sha.ll be v'p.aid.lgz the State.

Thé‘duties and functions of the Council should include: to help promote

the/ effective functioning of collective negotiatjons in public employment in

the State; to assist the Commission in its selection of panels for ad hoc

’»’mediation,-féctrfinding;1and arbitration undet'the jurisdiction of the

Commission; to aid in the Settlemeﬁt of individual diSputes ;unde;_‘colleétive

negogiations;‘to review the administration of the Act, including the

Commission's rules and regulations, and to advise the Commission regarding

dusifable phahges'in the administration and enforcement of the Act; and

to recommend to the Governor and the Legislature any amendments to the

law that, in thé Cbuncil‘s'jgggﬁent,‘are”desiréble.
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9. CLARTFYING AND ADMINISTRATIVE AMENDMENTS
In addition to the recommendations set forth in the preceding chapters,
the Commission recommends several changes in the statute that are primarily
forvpufposes of clarification and better administration of the statuge.
Inv;he Comﬁissioh's hearingsand discussions, there appeared to be general
support for such amendments.

Seven recommended changes are statéd below, followed by an explanation

of the basis for thé recoumtndation.
R

S

1. Recommendation: place "assistant superintendent" with "assistant

superintendents" wherever "assistant superintendent" appears in the "New

Jersey Employer-Employee Relations Act."

When the '"New Jersey Employer-Employee>Relations Act" was amended and
supplemented by Chapter 123, P.L. 1974, a definition of the term "managerial
executive'" was inserted (C.34:13A-3(f)); those employees were specifically

excluded from the definition of "public employee" contained in section 3(d)

of P.L. 1941, c.100 (C.34:13A-3(d)). The definition of "managerial executives"

provides that in a school district the term '"...shall include only the
superintendent of the district." However, secﬁion 7 of P.L. 1968, c.303
(C.34:13A-5.3), as amended, indicates that the rights protected by the Act

shall not extend to managerial executives "...except in a school district

the term managerial executive shall mean the superintendent or his equivalent."

vBecause there is more than one assistant superintendent in some school
districts, the statute should include assistant superintendents in the
definition of managerial executives and, for consistency, section 7 of P.L.
1968, c.303 (C.34:13A-5.3), as amended, should be amended to proﬁide that

managerial executives in school districts include assistant superintendents.
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, 2. Reconnendatiqn: Provide in the statute a definition of

"snpervisory-enplojees" and make the necessary amending adjustments

»that’afeifequired in the statute.

. Amend section 3 of P.L. 1941, c.100 (C:34:13A-3), as amended, as follows:

A(h) "Supervisory employees' of a public employer means employees
" .. having the power. to hire, evaluate, discipline, discharge, or
‘to. effectively recommnend the same.

o

3. ReeommendatiOn: Bifstate agency egplgyees should be eovered

) undef the statute to the extent boséible under existing law. For that

pmjposej the definitidn‘of "public emplover," defined in section 3(c) of

v P L 1941 C, 100 (c. 34 13A—3(c)), as_amended, should be amended by adding

-y

- the underlined portion of- the following sentence.

This term shall include 'public employers" and shall mean the State

of New Jersey, or the several counties and municipalities thereof,

or any political subdivision of the State, or a school district, or

_any special district, or any authority, commission or board, or any

. branch or agency of the public service, including bi-state agencies
, - provided such coverage is permitted pursuant to the terms of the

' compacts establishing such bi-state agencies.

ThiS‘reCOmmendatidn is designed to assure that\New Jersey-based public
employees are included under the prdvisidnSQof the New Jersey.Employer-'
. Employee Relations Act, if the legislation establishling the bi-state agency

pe:miCSfbr providés for such coverage.
: s _ :

v 4; Recommendation: The statute should definitely,provide'that the

Public Employment Relations Commission has subpoena power in unfair practice
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and scope of negotiations proceedings. To that end, section 6 of P.L. 1941
: il ’

€.100 (C.34:13A-6(e)), as amended, should be amended by adding the

undg;lined words, so that it would read as follows:

For the purposes of this section and section 1 of P.L.. 1974,
c.123 (C.34:13A-5.4) the Division of Public Employment Relations
shall have the authority and power to hold hearings, subpoena wit-
nesses, compel their attendance, administer oaths, take the testimony
or deposition of any person under oath, and in connection therewith,
to issue subpoenas duces tecum, and to require the production and
examination of any governmental or other books or papers relating to
any matter described above. Subpoenas issued in proceedings under
this section shall be enforceable in the Superior Court by commission
application for compliance on notice.

Section 1 of P.L. H974, c. 123 (c.34: 13A—5 4 ) should also be amended

by the insertion of a new subsection to read as follows:

For the pgrposesiof this section the Division of Public Employment
Relations shall have the authority and power to hold hearings,

“subpoena witnesses, compel their attendance, administer oaths, take .
the testimony or deposition of any person under oath, and in connection’
therewith, to issue subpoenas duces tecum, and to require the production
and examination of any governmental or other books or papers relating ‘
to any matter described in this section. Subpoenas issued in proceedings
under this section concerning scope of negotiation proceedings shall be
enforceable in the Superior Court by commission application for com-
pliance on notice. Failure to obey a subpoena issued in unfair practice
proceedings under this section shall be punishable by the Superior Court
in the same manner as like failure is punishable in any action pending
in the Superior Court, and the matter shall be brought before the court

by the commission.

The Legislature undoubtedly intended the pre-existing language of section

6(e) concerning commission subpoena bower to apply to the unfair practice and

scope. of negotiations'functions added by chapter 123. This recommendation 'é
would clarify the commission's subpoena power in guch ptbceedingsﬁr Furfger_ ;
more, this proposal would distinguish the eﬁfofcement_preéedures applicable
. to unfair practice subpoenas from other commission subpoenas, in»reéognition
of the qﬁasijudiéial and adversary nature of unfair practice proceedings.

Subpoenas issued in unfair practice proceedings are stated to be akin to those

issued in purely judicial proceedings. It is anticipated thatvthe Commission's
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nnfair practice~function will be more efficacious under such circumstances.

The recommended dichotomy in enforcement of subpoena procedures is consistent

with the-approach of the Court Rules. See R. 1:9-6.

5. :Recommendation:‘ Amend section 1(c) of P.L. 1974, c.123( C 34:13A-

5. 4(c) ) to eliminate the provision that PERC shall have authority to issue

and cause to,be seryed" upon a party charged with an unfair labor practice

"a complaint stating the specific unfair practice charged,” and instead provide

only that PERC simply issues a notice of hearing, with the charging party

filing a "complaint" and carrying it forward before the Commission.

Most other state public employment relations agencies do not issue
"complaints" in unfair labor practice proceedings. Also PERC, like its
counterpart in other states, does not prosecute unfair labor practice charges

as the National Labot Relations Board does. The role of PERC is confined to

.the more passive one of determining whether the Act has in fact been violated.

~ Also PERC, like its counterparts in other states and unlike the National

Labor Relations Board, is charged with providing mediation and other dis-

putes-settling assistance to the parties. It would be better able to retain

- 1ts acceptability as a truly neutral agency if it were not required to issue
‘ |

"complaints" in unfair practice cases.

6; Recommendation ‘Add to section 3(3) of % L. 1941, ¢.100 (C.34:13A-3(g),

- as mended the following,sentence. "AlL employees of the Public Employment

Relations Commission are to be considered as confidentlal employees."

The employees of the Commission deal with issues and handle materials
involved with the process of collective negotiations, unfair labor practices,
and similar matters. Conseqnently,tpreservation of neutrality and confi-

dentiality for 'all employees is necessary to ensure the independence and

impartiality of the Commission.



- 7. Recommendation: The Study Commission recommends that there be no

barriers to the negotiation and implementation of multi-year collective agree-
ments.
Experience has indicated that, under certain conditions, negotiated

agreements that have a term of two or more years can contribute to constructive

labor relations.
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- 10. DATA DEVELOPMENT, RESEARCH, AND TRAINING

This section deals with (1) the need for an independent, research-
orienﬁed agency to de#elop;'analyze, and make available to the parties
and the bublic,materialvon ﬁhé'subatantive issues in public collective

negoﬁiationsbin Néw Jerseys;and .(2) the need for additional effqrts and

/
/

';esburces'to recruit and train skilled arbitrators especially for dis-

putes settlement in the public'sectof;_

Data Collection and Analysis to Aid the Parties and Arbitrators

With OVér 1,200 units of government in New Jersey and a largébnumber
of'negotiatidné in particular sectors and occupations (e.g., teachers, police,
fire—fightérs),:the need‘for a singie, impartial agency fo collect, analyze,
and pfbvide-usefﬁl aéta and integpretéti@ns of data to the ﬁarties for
4informed‘ﬁégotiﬁtions h#sibécome increésingly evident. Objective factual
material and critiéai analysis'of'it caﬁ réduca misﬁnderstanding and dis-
agreements andfassist 1n;m3king"collectiVe'negoti;tions well informed and
const;uctivé'in térms of'résultsu

Under;1egis1ate&nafbitration-to settle 1mp;ssés in negotiations as
proposed in Chapte} 4, it is higﬁly impbrﬁant to haQe for New Jersey an
indgpendent agency designated and supﬁorted to assemble and evaluate data
td ald the parties and arbitrafors in‘making decisions. Arbitrators, in
applying the criteria or standards (embodied in the statute as provided in
“the Commiséion's recoﬁmended impasse procedure), would particularly benefit
from being able, in making their awards, to draw'on data developed by a

research-oriented agency, separate from government and employee organizations

and commanding their respect for its expertise and objectivity.
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Such basic information would also help the bipartisan Council on
Public Employment Relations (proposed in Chapter 8) in deciding on policy
recommendations and in recommending changes in the statute, and would ‘i
assist the Legislature in judging the desirability of proposed statutory

changes.

A research-oriented agenéy is necessary for this purpose. What is

needed is not just compilation of statistics and descriptive material but

s

also critical analyses of data and experience to assure intelligent use of
the data by the parties: b* mediators, fact-finders, and arbitrators, and by

researchers studying the experience.

{
Critical interpretation of data and analysis of experience would also

be valuable in the training of negotiators and of arbitrators.

Increase in the Supply of Qualified Arbitrators

Under Section 12 of P.L. 1968, c. 303 (C.34:13A-8.3), the Institute
of Managment and Labor Relations of Rutgers, The State University, has, iﬁ
conjunction with PERC, been operating a program to provide guidance,
technical advice, and training of public employers and public employees in
employee-management relations. The program has included the development and
training of individuals to qualify to serve as arbitrators in the public

sector in the State.

Undoubtedly, there will be an increased need for well qualified arbitrators

in New Jersey if this Commission's recommendations‘with respect to arbitration
of negofiating impasses and unsettled grievances are enacted. Also, it is
desirable to increase the number of women and members of minority groups who
are qualified and ekperienced as arbitrators.

The advantages of combining the development of statistical and other

knowledge for application in the public sector with the guidance and training
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of-pfactitioneré and arbitrators, are apparent. The Commission, therefore, -
ﬁeliéveS‘tﬁat the proﬁose& program of objective data colleﬁtion and
anélysis should be made part of the existing program of‘éssistance,
guidaﬁce,'andbtrainiﬁg operated by the Institute of Management and Labor

Relations of Rutgers University.

/

Recommendation:v The Commission recommends that Sectipn 12 of P.L.

1968, c.303(C.34:13A-8.3), as amended, be amended by adding the underlined

words so that it reads as follows:

The commission in conjunction with Rugers, the State University,
shall develop and maintain a program for the guidance of public
-employees ‘and public employers in employee-management relations
[, to]; provide for the objective collection, analysis, and
publication of data and their application; provide for the training
of mediators, fact-finders, and arbitrators; provide technical
‘advice to public employees and public employers on employee-management
programs [, to]; assist in the development of programs for training
employee and management personnel in the principles and procedures
of consultation, negotiation and the settlement of disputes in the
public service [,to]; and provide for the training of employee and
management officlals in the discharge of their employee-management
relations responsibilities' in the public interest.

!
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STATEMENT OF DISAGREEMENT CONCERNING TWO RECOMMENDATIONS
AND COMMENT ON ABSENCE OF A RECOMMENDATION ON 'TWO SUBJECTS,
SUBMITTED BY SENAI‘OR MARTIN L. GRIENBERG, ASSEMBLYMAN
CHRISTOPHER J. JACKMAN,‘ JOEL H. STERNS, ESQ., ON JANUARY

21, 1976

On January 15, 1976, the Commission agreed to accept the Re-
commended Drait Report on modifying the Public Employesr-Employee
Relations Law, with certain changes which were discussed on that date.
At that time, we joined with the Commission in stating that the majority’
of the recommendations wgre a real step forward to assisting the entire
dispute settlement and collpctive negotiations mechanisms for public em-

ployees in New Jersey. However, we must respectfully issue this state- |

ment concerning certain repcommendations of the Commission.

1 - Dispute Setﬂement

We join with the Commission in its recommendations for pro-
viding a terminal point for collective negotiations, through some form of
arbitration. The history of the present Act over the past seven years
demonstrates clearly that the only practical solution of concluding inter-
minable negotiations concerning terms and conditions of employment is
to seek the assistance of an outside arbitrator. While we would favor
a resolution of negotiations on contract intereststhrough conventional: ar-
bitration. we are willing to accept the option of a final offer arbitration
on an issue by issue basis. However, the Commission has chosen to
allow issue by issue final offer arbitration for non-economic issues alone.
The Commission proposes that final offer arbitration on economic issues
be on a package basis. We strongly recommend that economic matters
be arbitrated on an issue by issue basis as well. We are gravely con-
cerned that there will be attempts to misconstrue this area so as to de-
fine practically everything as economic. We believe this to be the case
even though we welcome the Commission's attempt to narrow the scope
of its recommendations by defining economlc issues as only those which
have 'direct relation to employee income.

Nevertheless,_ we believe the Commission's proposal would allow

for an arbitrator to consider on final offer basis, ''trade offs' of even the

most peripheral economic considerations in deciding the acceptability of

QN ™ o oAy A
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economic proposals. Public employee organizations will be faced with
the unfair dilemma of giving up basic benefits for any advancement in
wages and salaries. This will be particularly onerous in the times in
which we now live, with community after community taking the position
that salary increases can only come about through layoffs or an abandon-
ment of minimum manning requirements or class size. '

II - Scope of Negotiations

We strongly believe that it would have been the wiser policy

. to leave the Scope of Negotiations language as it exists in the pre-
‘sent law (P.L. 1968, c. 303. 8 7, as amended by P.L. 1974, c. 123,
'8 4; C. 34:132-5.3) unchanged. The parties have had only a few

. months to work under this law, and no significant problems have

" 'been reported. We strongly believe that the commission should be

- given a reasonable period of time to determine the dimensions of the
~scope of negotiations under the existing legislation.

IOI - Service Fee

, We believe it would have been helpful had the Commission re-
commended some agency shop or service fee provision. This could have
‘been accomplished by a simple modification of the New Jersey Employer-
Employee Relations Law. o -

- IV - Automatic Injunction

. !
We would have included a recommendation that some provision be

‘allowed for a public employee organization to have an opportunity to present
-arguments or evidence in court, prior to the issuax‘ce of an injunction against
~such organizations, based upon the application of a !public employer. We do
‘not believe injunctions should be automatically issued in the public employee
area. : .

Although we r;es'pectfully submit these comments, we do want to
-express our view that by and large, the Commission's recommendations
are extremely beneficial to the public interests, and the final Report
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clearly exhibits the high degrce of professionalism and dedication
shown by all who participated.
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P.L. 1974, c. 124
approved October 21, 1974

[SECOND OFFICIAL COPY REPRINT]

ASSEMBLY, No. 814

STATE OF NEW JERSEY

et e et
'RODUCED JANUARY 21, 1974

By Assemblymen (BURSTEIN, BAER, MARTIN, VISOTCKY,
GLADSTONE, CONTILLO and HOLLENBECK

Referred to Committee on Labor Relations

Ax Act creating a commission to s(udy and analyze the ‘‘New
Jersey Employer-Employee Relations Act,’’ approved April 30,
1941 (P. L. 1941, c. 100) as said short title was amended by
P. L. 1968, c. 303 (C. 34:13A-1 et seq.) with the aim of insuring
that statute’s effectiveness in encouraging the impartial, timely,

and effective resolution of negotiating impasses in the public
sector °and making an appropriation therefor®.

Wreseas, The ‘‘New Jersey Employer-Employes Relations Act’’
was enacted to promote public employer-employee relations
through the prevention or prompt settlement of labor disputes;
and

> GO B

“Weexneas, The peraiitenco of unreaolve& employment impasses,
work stoppages, lockouts and strikes are unduly. costly and
detrimental to the general welfare of the citizens of this State;

" and ’

W =N o ™;

9 Waensas, There have been major changes in thinking within the
10  public sector leading to significant developmenta in the laws of
11 - other states for the conclusive and equitable resolution of labor
12  dispute impasses; and

13 Waeesas, Recent decisions of the New Jersey Supreme Court have
14  been compelled to interpret vaguc and imprecise parts of present
15  law, which vagueness has generated excessive litigation; and

16 Waeseas, After more than 5 years of implementation throughout
17  this State, it is fitting that this statute which was enacted with
18  bipartisan support be studied and analyzed by a bipartisan com-
EXFLANATION—Aatier enclosed in boldfaced brackets [thusl (v the above bill

s mot d aad is intended to bo In the lew,




hee BERERES

© @~ s WS

-t
- O

© ® =3 D Rk G D W D

[ o T T N~ R R R R
P N O O W - O

~75-

mission containing both executive and legislative appointees, to
insure that prompt sctllement of public employment disputes be
fulfilled in the mid-1970’s in the most expeditious and efficiert

- manner; and, if any changes are necessary, that they be aimed

at making tlie statuto 8 more effective tool for the prevention or
- expeditious settlement of lubor disputes in the public sector;’
now, therefore

B 1T EFACTED by the Senate ond Gene}al Assembly of the State
of New Jersey: ' '

- 1. Thereis heréby created a commission to be known as the Public

*Employer-°Employee Relations Study Commission consisting of
°[twol® °four® members of the Senate to be appointed by the
President thereof, °[two}® °four® members of the General

- Assembly to be appointed by the Speaker thereof, and four citizens

of this State to be appointed by the Governor. No more than *fone

. Senator, one Assemblyman, and two citizens}® *#wo of any group

of four members® appointed to the commission shall be members
of the same political party. Vacancies in the membership of the
commission shall be filled in the same manner as the original
appointments were made. -

2. The commission shall organize as soon as may he after the
appointment of its members and shall select a chairman from among
its members and s secretary who need not be a member of the
commission. ‘ ' ! \

8. It shall be the duty of the commission to study and analyze the
“New Jersey Employer-Employee Relations Aet,’’ as said short
title was amended by P. L. 1968, c. 303 (C. 34:13A-1 et seq.), and
the implementation of said law since 1968, with the aim of insuring
that the purposes of such legislation concerning the prevention or
prompt settlement of labor disputes purposes thereof are fulfilled
in the most expeditious and efficient manner, and, if any changes
are necessary, to insure that they be aimed at making that statute
& more effective tool in encouraging the impartial, timely and effec-
tive resolution of negotiating impasses in the public sector.

In addition to considering any proposed changes in the ¢‘New
Jersey Employer-Employce Relations Act,”’ which it deems rele-
vant to its study and analysis, the commission shall address itself,
among others, to the following questions: .

a. Whether or not that statute should be altered to provide for
alternative methods of resolving all forms of disputes in public em-
ployment, based on an examination and analysis of nationwide
trends and experience, to determine whether any such methods shall
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be permitted to supersede the provisions of Education Law (Title

‘18A) or eivil service requirements;

b. Whether or not that statate should be altered to establish
guidelines for the timing of negotiations with due regard for
badgetary determinations and taxation progmmsl;

¢. Whether or ot it is necessary and desirable either to define
the phrase ‘‘te ‘and conditions of employment’’ as used in
section 7 of the 1968 act (C. 34:13A-5.3) and, in so doing, specify
what subjects are ﬁnmdatory, voluntary, or illegal within the seope
of bargaining or dt grievance arbitration, or to require that pro-
cedural guidelines be established for determining same;

d. Whether or not the existing structure of the New Jersey Public
Employment Relations Commission is appropriate to fulfll the
purposes of the 1968 act;

@. Whether or not various clmes of public employees, eit!ur.
associated with transit authorities, public safety agencies, school
systems, or other functionally distinct enterprises, should be
granted differentiated rights based on their *‘essentiality.”’

"4, The commission shall be entitled to call to its assistance and
avail itself of the services of such employees of any Stats, county
or municipal department, board, bureau, commission or agenoy as

‘it may require and as may be available to it for said purpose, and

to employ such stenographic, clerical, techmical aud expert
asgistance and incur such traveling and other miscellaneous
expenses as it may deem necessary, in order to perform its duties
and as may be within the limits of funds npproprmd or otherwise
made available to it for said purposes.

6. The commission may meet and hold hearings at snnh plase or '
places as it shall designate during the sessions or recesses of the
Legislatare and sball report its findings and recommendations to
the Governor and the Legislature, ®*[as soon as may beJ*®
**within 1680 days after its creation®*, accompanying the same with
any legislative bills which it may desire to recommend for adoption
by the Legislature.

6. There is hereby appropriated to the commission from the
General State Fund $35,000.00 for the purposes and duties of the
commission pursuant to this act. The commission is authorized to
apply for and to receive any Federal funds or grants or any grants
from foundations or other sources that may be available for earry- -
ing out the purposes of tlns act.

7. This act shall take effect immediately.
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APPENDIX B

1 DRAFT OF LEGISLATION FOR EFFECTING STUDY COMMISSION S RECOMMENDATIONS

(Subject to change pursuant to review by Leglslatlve Counsel)
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AN ACT to amend and supplemeﬁt the "New Jersey Employer-
Employee Reiations Act," approved April 30, 1941 |
(P.L. 1941, c. 100} as said shorf title was amended by
P.L. 1968, C. 303.
'BE IT ENACTED by the Senate and General Assembly of
the State of Ngw Jersey:
1. Section 2 of P.L. 1941, c. 100 (C. 34:13A-2) is
“amended to read as follows: o '_ . b
2. It is hereby declared as the public policy of thisu,

State that the best i&ferests of the people of the State are

served by the prévent%on or prompt settlement of labor dis-
putes, both in the private and public sectqré; tha£ strikes,
lockouts, work stoppaéesvand other forms of employer and
employee strife; regardless where the merits ofrthe controversy. N
lie, are forces productive ultimately of.economic and public |
wastezjthat the inﬁerests and rights of the consumers and

the people of the State, while not direct partiés %hereto,
should always be considefed, respected and proteéted: and khat
the voluntary mediation of such public and private employer-

employee disputes and procedures providing finality for the

resolution of public employer-employee disputes under the

guidance and supervision of a governmental agency will tené
to promote permanent, public and private employer-employee
peace and the health, welfare, comfort and safety of the
people of the State. To carry out such policy, the necessity
for the enactment of the provisions of this act is hereby

declared as a matter of legislative determination.

EXPLANATION - Matter underlined is amendatory of the law
and matter enclosed in bold-faced brackets [thus]
is intended to be omitted in the law.
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f2}] Section 3 of P.L. 1941, c. 100 (C. 34:13a-3) is
amended to read as follows:

3. When used in this act:
| (a) The’term‘"board"_shall»mean New Jersey State Board
of Mediation. |
| (b) The term "commlss1on" shall mean New Jersey Public
Employment Relatlons Comm1331on.

, (c) The term "employer" 1ncludes an employer and any
‘person actlng, dlrectly or 1nd1rectly, on behalf of or in the
1nterest of an employer w1th the employer's knowledge or
ratification, but a labor organlzatlon, or any officer or
agent thereof, shall be considered an employer only with re-
spect to inéividuals employed by such organization. This term
shall include "public employers“ and shall mean the Statevof
VNew Jersey, or the several counties and municipalities there-
~of, or any other”politiCal.subdivision of the State, or a
school distriot, or sny special district, or any authority,
commiSSion,.or board[ or any branch or a&ency of the public

service inclﬁdingfbibstate agenoies QIOVihed such coverage

)

is permltted by,the terms of the coggfets establishing such

bi- state agencies. _

‘ (d) The term "employee“ shall 1nclude any employee, and
shall not,be‘llmlted to the employees of a particular em-
plOyef unless this act explicitly states otherwise, and shall
include any indlvidual whose work has ceased as a consequence
of or in:connection with sny current labor dispute or because

of any unfair labor practice and who has not obtained any




- 80 -

other regular and substantially equivalent employment. This
term, however, shall not include any individual taking the
place of any employee whose work has ceased as aforesaid, nor
shall it include any individual employed by his parent or
spouse, or in the domestic service of any person in the home
~of the employer, or employed by any company owning or opérat—
ing a raierad or railway express subject to the provisions

bf the Railway Labbr *ét; This term shall include any public
employee, i.e., any pérson holding a position, by appoihtment
or contract,‘or'emplo;ment in the service of a public employer,

except elected officials, members of boards and commissions,

managerial executives and confidential employees.

(e) The term "representative" is not limited to in-
dividuals_but shall include labor organizations,lana individual
representatiVes need not themselves be employed by, and thé
labor organization serving as a representative need not be
limited in membership to the employees of, the employer whose
employees are represented. This term shall include any or- 2
ganization, agency or person authorized or designated byva-/

public employer, public employee, group of public employees,

or public employee association to act on its behalf and

represent it or them.

R o s s e

(f) "Managerial executives" of a public employer means
persons who formulate management policies and practices, and
persons who are charged with the responsibility of directing

the effectuation of such management policies and practices,




 except that in any school district this term shall include
‘only tﬁe superintendent or othereehief administrator, and the
asaistantdsdperintendentg of the district.
(g)‘"Confidehtialvemployees" of a public employer means
empleyees'whose functional responsibiliries or khowledge in
connectieh Wifhlrhe issues involved in the collective negotia-
-tions process would make their membership in any apprOpriate

negotiating unit incompatible with their official duties.

All emg;oxees.of'the commission shall be considered as con-

fidentiai employees. -

(h) "Supervieory empldyees“ of a public'employer means

employees having the power to hire, evaluate, discipline, dis-

cha_ge, or to effectively recommend the same.

- (1) The term "ne edotiate in gpod faith" in public employ-

ment means the obligation of the parties to meet at reasonable

times and make a gehuine effort to negotiate with respect to

grievances andfterms and conditions of employment, or to the

gotiation of an agreement, or any guestion arising thereunder,

and the executlon of a wrltten contract incorporatlng any agree-

ment reached if requested by either party, but such obligation

shall not compel elther party to ag;ee tg a proposal or re-

gglre the maklng of a conce351on,

3. section 5 of P. L.‘ 1968, c. 303 (C. 34:13A-5.1 )
is amended to read as follows'
5. There is hereby established a Division of Public Employ-

ment Relations and a Division of Private Employment Dispute

Settlement.
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(a) The Division of Public Employment Relations shall

be concerned exclusively with matters of public employment

related to determining negotiating units, elections, certifications%

and settlement of public employee [representative] representation

questions and public employer-employee disputes, [and] grievance

procedures, and unfair practice and scope of negotiation detemminatiod:

Eor the purpose of complying with the provisions of Article V,
Section IV, parégraph l of the New Jersey Constitution, the 4
Divisioh of Public Employment Relations is hereby allocated
within the bepartment of Labor and Industry, and located in
the city of Trenton\fbut notwithstanding said allocation, the
office shall be indépendent of any supervision or control by

‘ .
the department or by any board or officer thereof. Notwith-

standing the provisions of P.L. 1944, c. 20 (C. 52:17A-4, 11,

12 and 13), the commission shall have the power to appoint

and employ‘a géneral counsel and such other attorneys or

counsel as it may rquireL;for the purpose, among other things, ?

of giving the commission and the personnel of the}Division of 4

Public Employment Relations legal advice on such matters as

they may from time to time require, of attending to and con-

trolling all litigation, controversies and legal matters in

which they may be a party or in which their rights and interests .

may be involved, and of representing them in all proceediﬁgg

or actions of any kind which may be brought for or against _ “ﬁ

them in any courthof'this State, and with respect to all of_  $

the foregoing shall be independent of any supervision or con-

trol by the Attorney General, by the Department of Law and

Public Safety, or by any division or officer thereof. This

authority shall not be construed to empower any attorney of the .

commission to prosecute or assist in the prosecution of any unfail

1 practice charge before the commission.
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(b) The Division of Private Employment Dispute Settle-

“ment shall assist the New Jersey State Board of Mediation in

the resolution of dinutes in private employment. The New

Jersey State Board of Mediation, its objectives and the

' pbwe:s;and duties granted by this act and the act of which

this éctfis amendatory and sdpplementary shall be concerned
gxciusively»with matters of ériVate employment and the office
shall continue o be ibcated_in'the city of Newark.

4._ Section 6 of P.L. 1968, c. 303 (C. 34:13A-5.2) is
amen&ed tb'read as fdllowsﬁ ' |

6. There is hereby establiShéd in the Division of Public

‘Employment Relations a commission to be known as the New

Jersey_Public'Empioyment Relatiohs Commission. This commis-
siqn,.invédditioh to the powers and duties granted by this
aét, shall»haﬁe in the publicvemploymeht.area the same powérs
and_dutieé granted to the labqr mediatibn board-in'sections 7
and. 10 of'P.L.v194l, c;rlbO, a@d in sections 2 and 3 of P.L.
1945,:c.v32. This cbmmissidn shall mak‘ policy and establish
rules and regulations concerning emploYZf-employee relations
in publicyehplbymentbrelating to diSputeﬁsettlement, including

procedures providing finality, grievance procedures and ad-

ministrétion including_enforcement of statutory provisions
concerning representative elections and related matters and to
implement fully all the provisions of this act. The commission

shall consist of [seven] three full-time members to be appointed

by the Governor, by and with the advice and consent of the

Senate, with no more than two from the same political party. The

Governor shall designate Qnevof the members of

the commission as chairman of the commission. [Of such
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members,; two shall be representative of public employers,

two shall be representative of public employee organizations
"and three shall be representative of the public including the
appointee who is designated as chairman.] Of the first
appointees, one [two] shall be appointed for a term of 2

years, [two for a term of 3 years and three, including the

chairman, ] one for a term of 4 years and the chairman shall

be appointed for a fixed term of 6 years corresponding to

and concurrent with his appointment as a member of the

commission. The chairman shall be its chief executive officer

and administrator. \The other members of the commission shell
1 ‘ .
be eligible to appointment to fill a vacancy in the office of

chairman of the commission. Members of the commission shall

be eligible for reappointment. ' Their successors shall be

appointed for terms of 6 [3] years each, and until their suc-
cessors are appointed and qualified except that any person
chosen to fill a vacancy shall be appointed only for the un-

expired term of the member whose office has become vacant.

The [members] chairman of the commission [, other than the

chairman, ] shall receive an annual salary of $2,500.00 more

than the other members of the commission [be com-

pensated at the rate of $100.00 for each 6 hour day spent in

attendance at meetings and consultations and shall be reim-
bursed for necessary expenses in connection with the discharge

of their duties except that] who shall receive an annual

salary equal to that of a trial judge of the State

Superior Court [no commission member who receives a

salary or other form of
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compensation as a representative of any employer or employee

"group,.organization‘or association, shall be compensated by

the commission for any deliberations directly involving mem-
bers of.said eﬁployer or employee group, organization or

| association. Compensation for more, or less than, 6 hours

- per day, shali be prorated in prOportioﬁ to the time involved.
The chairman;of_thevcommission shall be its chief executive

'officer and a&ministrator, shali devote his full time to the

performance of hisiduties as chairman of'the Public Employment

Relations Commission and'Shalltreceive'such compensation as

shall be provided by law. The “erm of the member of the

commission who is de51gnated as chairman on the date of enact-
ment of this act shall expire on the effective date of this

“ actl. |

5. Section 7 of P.L. 1968, c. 303 (C. 34:13a-5.3) is
amended to read as follows' »

7. igl Except as hereinafter,provid@d, public employees
shall have,'and‘shall.be protected in the exercise of,the
right, freeiy.ahd Withoﬁt'fear of penalt or reprisal, to
form, join and assist aﬁy employee organization or to refrain
from any such actiVity1 provided, however, that this right
shall not extend to elected officials, members of boards and
commiSSions, manager1a1m3§ecﬁt1ves, or confldential
employees except in a school district_the term
managerial ekecutive'shail mean the superintendent of schools
or his equivalent,‘nor, except where established practice,

prior agreement or special circumstances, dictate the contrary,

shall any supervisor having the power to hire, discharge,
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discipline, or to effectively recommend the same, have the
right to be represented in collective negotiations by an em-
ployee organization tﬁat admits’nonsuperviéory personnel to
membership, and the fact that any organization has such super-
visory employees as members shall not deny the right of that
organization to represent ﬁhe appropriate unit in c¢ollective
negotiations; and provided further, that, except where
established practice, prior agreement, or special circumstances é
dictate the contrary, no policeman shéll have the right~t§ :
join an employee'organizatibn'that admits employees other ;
than policemen to medrérship. The negotiating unit '_,' ‘ %
shall be defined with due regard for the community of interest
among the employees conce}ned, but the commission shall’not »

intervene in matters of recognition and unit definition

except in the event of a dispute.

Representatives designated or selected by public employees
for the purposes of collective negotiation by the majority of

the employees in a unit appropriate for such purposes or by

the majority of the employees voting in an election conducted ﬂy
the commission as authorized by this act shall be the exclusive
represeritatives_ for collective negotiation concerning the terms
and conditions of employment of the employees in such unit..
Nothing herein shall be construed to prevent any official from ’/
meeting with an employee organization for the purpose of hearing

the views and requests of its members in such unit so long"
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as (a):the,majority representative is informed of the meet-
ing; (b) any changes or modifications in terms and conditions

’:‘of employment'are made only through negotiation with the

majority repfesentative: and (c) a minority organization shall
not present or process grievances. Nothing herein shall be

construed to deny to any individual employee his rights under

Civil Service laws or regulations. When no majority repre-

sentative has,beén selected as the bargaining agent for the
unit of which an individual employee is a part, he may present

his own grieVance either personally or through an appropriate

representative or an organization of which he is a member and

have such grievance adjusted. A majority representative of

public employees in an appropriate unit shall be entitled to

act for and to negotiate agreements covering all employees
in the unit and shall be responsible for representing the
interest of all such employees without discrimination and

) _
without regard to employee organization membership. A majority

representative of employees and a ngllc employer or his
| 1

designated regyesentative have the mutual obligation to

negotiate»in:ggpd faith. After the effective date of this

act [Proposed] proposed new rules or modifications of exist-

ing rules [governing] ghangingiworking conditions covered by

a collectively,negotiated agreement shall be negotiated with

the majority representative before they are established.
[In addition, the majority representative and designated

‘representatives of the public employer
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~shall meet at reasonable times and negotiate in good faith
with~r¢spect to grievances and terms and conditions of employ-
ment. When an agreement is reached on the terms and conditions
of employment, it shall be embodied in writing and signed by

the authorized representatives of the public employer and the

majority representative.] Public employers shall not be reguiredv

to negotiate collectively any term or. condltlon of employment con-

' cernlng matters of 1ntr1n51c managerial pollqy or functlon or that

contravenes anyﬁconstitational or statutory mandate.

(b 2 ( [ Publlc employers shall negotiate written policies
setting forth grlevance procedures for the settlement of grievances

arising out of the 1nte§pretatlon or application of the provisions

of a negotiated agreement by means of which their employees or

representatives of employees may appeal the interpretation,

application or violation of [policies,] collective negotiation

agreements, [and administrative decisions affecting them, ]
provided that such grievance pfocedures shall be included
f-; o in any agreement entered into between the public employer
and the representative organization. Such grievance

procedures shall [may] provide for binding arbitration as a

/

means for resolving disputes, except for those items or pro-

visions in the ag;eemeht that the parties themselves, by mutual
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aggeementI pec1f1ca11y exclude from binding arbitration as

a final step.‘ NotWithstanding any procedure for the resolu-

.ytion of diSputes, controversies or grievances established by
any other statute, grievance procedures established by agree—
ment between the public employer and the representative or-
ganization shall be utilized for any dispute covered by the

x terms of such agreement.

(2) The‘parties may agree on a procedure for the selec-

tion of an arbitrator or arbitrators, including agreement on

an appropriate agency to prov1de them with lists of arbitrators,

or if they are unable to_agree on a procedure or_agency, an

arbitrator shall be selected from a list drawn from the

_commission panel of arbitrators.

(3) A grievant may utilize only one grievance procedure.

‘for the'reSOIution of a particular issue.

(4) Any collective agreement entered into prior to the

effectiVe,date.of this subsection shaillnot be subject to the

 provisions of this subsection. !

6. Section 1 of P.L. 1974, c. 113 (C. 34:13A-5.4) is
amended to read as follwa: :

1. a. Public employers [Employers], their representatives

- or agents are prbhibited'from:
| (l) Interfering with, restraining or coercing employees
in the exercise of the rights guaranteed to them by this act.
(2) Domihating or interfering with the formation,
existence or»administration of any employee organization.
(3) Discriminating in regard to hire or tenure of employ-

ment or any term or condition of employment to encourage or
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discourage employees in the exercise of the rights guaranteed
to them by tﬁis act.

(4)»Discharging or otherwise discriminating against any
employee because he has signed or filed an affidavit, petition
or complaint or given any information or testimony under this
act. | |

(5) Refusing to negotiate in good faith with a majority
'repreeentative‘of employees in an appropfiate unit concerning

terms and conditions ofremployment of employees in that unit,
or refusing to proceﬁe grievances presented by the majority

representative.

(6) Refusing to lreduce a negotiated agreement to writing
and to sign such agreement. i
(7) Violating any of the rules and_regulations_established: ﬁ

by the commission.

b. Public employee [Employee] organizations, their repre- ; %
sentatives or agentS'are‘prohibited from: {

(1) Interfering with, restraining or coercing employees g
in the exercise of the rights guaranteed to them by this act.

(2) Interfering with, restraining'or coercing a public
employer in the selection of his representative for the pur-
poses of negotiations or the adjustment of grievances. A._/’

(3) Refusing fo negotiate in good faith with a public
employer, if they are the majority representativeeof employees
in an appropriate unit concerning terms and conditions of em-
ployment of employees in that unit.

(4) Refusing to reduce a negotiated agreement to wfiting
and to sign such agreement. |

(5) violating any of ‘the rules and regulations‘established
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by the commission.

c. The commission shall have exclusive power as herein-
hafter’pfovided to prevent anyone from engaging in any unfair
v préctiéellieted in subsections a. and b. above. Whenever it
is Chérged thatranynne has engaged or is engaging in any such

‘unfair practice, the commission, 6r any designated agent

thereof;_shéll have authority to issue a notice of hearing,

following the filing of a complaint by either party [and

cause to be served upon such party a complaint] stating the

Specifié’unfeir practice charged and [including a notice of .
hearing] conteining_the date and place of hearing before the
commisSion_or any deeignated agent thereof; provided that no

‘complaint Shall [issue] be filed based upon any alleged unfair

practice occurring more than 6 months prior to the filing of the

[charge] comglalnt unless the person aggrieved thereby was prevented

from flllng such [charge] comglalnt in which event the 6 months

perlod shalllxacomputed from the day he was no longer so prevented.

1

in’any such‘pfoceeding,-the provisions of the Administrative Procedure

Act, P L. 1968, C. 410 (C. 52:14B-1 et s%q.) shall be applirﬁable. Bridence

shall be taken at the hearlng and filed with the commission.
If, upon all the evidence taken, the commission shall deter-
mine that'eny‘party charged has engaged or is engaging in any
such unfair practice, the commission shall state its findings
of faet and conclusions of law and issue and cause to be
served on such party an order requiring such party to cease
and desist from such unfair practice;‘and to take such
reasonable affirmative action as will effectuate the policies

of this act. All cases in which a [complaint and] notice
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of hearing on a [charge] complaint is acutally issued by the
. commission, shall be prosecuted before the commission or its agent,
or both, by the representative of the employee organization or
party filing the [charge] complaint or his authorized representatiﬁaéi

d. The commission shall at all times have the exclusive power mmf
duty, upon the request of any public employer or majority ]

representative, to make a determination as to whether a matter
in dispute is within the scope of collective negotiations E
and to §Qgcify whether or not a subject is a required or permissive fé

subject of collectivé ‘negotiation . The commission shall

serve the partiesAwiéh its findings of fact and conclusions of
law. Any determinatibn made by the commission pursuant to this
subsection may be'appeéled to the Appellate DiviSion of the
Superior Court. ‘ |

e. The commission shall adopt such rules as may be re-
quired to regulate-ﬁhe conduct of representation elections,
and to regulate the time of commencement of negotiations ané
of institution of impasse procedures so that there will be:
full opportunity for negotiations}and the resolution 6f im-
passes prior to required budget submission dates.

f. For the purposes of this section the Division of

Public Employment Relations shall have the authority and

power to hold hearings, subpoena witnesses, compel their

attendance, administer oaths, take the testimony or deposi-

tion of any pefson under oath, and in connection thérewith,

to issue subpoenas,duces tecum, and to require the production

and examination of any governmental or other books or papers

relating to any matter described in this section. Subpoenas
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ssued in proceed gs under this sectlon concerning scope of

: negotiatlon proceedlngs shall be enforceable in the Superior

Court by commission applioation for compliance on notice.

Failure to obey a subpoena issued in unfair practice proceed-

ings under this section shall be punishable by the Superior

'COurt'in the-same manner as like failure is punishable in an

actlon;pen ng in the Superior Court, and the matter shall be

brougpt before the court by the commission.

| [£.] g- The commission shall have the power to apply to.
the Appellate D1v151on of the Superlor Court for an approprl-
ate_order:enforc1ng any order of the commission issued under
subsection c. or d. hereof, and its findings of fact, if based
- upon substantlal evidence on,the record as a whole, shall not,

invsuch;action,.be set aside or modified; any order for

" .remedial or affirmative action, if reasonably designed to

| effectuatevthe purposes of this act, shall be affirmed and
henforced in such proceedings. f
7. Sectlon 6 of P. L. 1941, C. lOO (C. 34: 13A-6) is
amended to read as follows°
6. (a) Upon 1ts own motlon,dln an exlstlng, imminent
or threatened labor dlspute in private employment, the board,
through»the DiVision of Private Employment Dispute Settlement,
may, and, upon the request of the parties or either party to
the dispute, must take such steps as it may deem expedient
to effect a voluntary amicable and expeditious adjustment and
settlement of.the differences and issues between employer and

employees which have precipitated or culminated in or threaten

to precipitate or culminate in such labor dispute.
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(b) (1) Whenever negotiations between a public employer and

an- exclusive representative concerning the terms and conditions of

employmeht shall reach an impasse, the commission, through the
Division of Public Employment Relations shall, upon the request of

either party, or upon its own motion, take such steps including the

assignment_of_a mediator as it may deem expedient to effect a

voluhtary resolution of the impassé;‘ The cost of mediation shall

be borne by the cbmmission, [In the event of a failure to
resolve the impaSse by mediation the Division of Pubiic Employment
Relations is empoweredSto fecommend or invoke faqt-finding with
recommendation_for settlement, the cost of which shall be borne by

. the commission. ] L
(2) 'In the event of a failure to resolve the impasse

by mediation, the Division of Public Employment Relations,

at the request of either party, shall invoke fact-finding

with recommendation for settlement of all issues in dispute

unless the parties reach a voluntary settlement prior to the

issuance of the fact-finders report and recommended terms of

settlement. Fggp—figgipb;§p§l;:pg‘;igited to those issues that are

within the required scope of negotiations unless thé-parties to

the fact-finding agree to fact-finding on permissive subjects of

negotiation. The cost of fact-finding shall be borne by the

/

commission. 1In the event of a continuing failure to resolve an

impasse by means of the procedures set forth above, and notwith-

standing the fact that such procedures have not been exhausted,

the parties shall notify the commission 60 days prior to the required

budget submission date of the public employer as to whether or

not they have agreed upon a terminal procedure for resolving

the issues in dispute. Any-terminal procedure mutuallyragreed

upon by the parties shall be reduced to writing, provide for;

finality in resolving the issues in dispute, and shall be
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,:Submitted to the commission for approval.

(3) Terminai-procedurés that are approvable include,

but shall not be limited to the following:

(a) Convent10nal arbitration of all unsettled items.

(b) Arbitration under which the award by an arbitrator

or panel of arbitrators is confined to a choice between (1)

the last offer of the e@gloyer and (2) the last offer of the

: plqyees representatlve, as a single gackage.

(c) Arbitration under which the award is confined to a

choice‘between (1) the last offer of the employer and (2) the

last offer of the employees' representative, on each issue in

dispute, with the decision on an issue-by-issue basis.

(d) If there is a fact-finder's report with recommenda-

tions on the issues in dispute, the parties may agree to

arbitratien‘under,which the award would be confined to a

éhoice’among three positions: (1) the last offer of the

‘ggg;oyer,aS'a,sing;e package, (2) the last}offer of the

employees' representative as a single package, or (3) the.

fact—flnder s recommendations as a single p;ckage.

(e) If there is a fact-finder's report with a recom-

_mendation on _each pf the,issues_in dispute, the parties may

agree to arbitration under which the awafd would be confined

to a choice on each issue from among three positions: (1) the

last offer of the employer on the issue, (2) the employee

representative's last offer on the issue, or (3) the fact-

finder's recommendation on the issue.

(f) Arbitration under which the award on the economic

issues in dispute is confined to a choice between (1) the
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last offer of the employer on the economic issues as a

single package and (2) the employee representative's last

offer on the economic issues as a single package; and, on

any noneconomic issues in dispute, the award is confined to

a choice between (1) the last offer of the employer on each

issue in dispute and (2) the employee representative's last

offer on that issue.

(4) The following procedure shall be utilized if parties

fail to agree on a terminal procedure for the'settlement of

an _impasse disputes

(a) In the elent_of a failure of the parties to agree

upon an acceptable terminal procedure 50 days prior to the
T - ’

public employer's budget-submission date, no later than the

aforesaid time the parties shall separately so notify the

commission in writing, indicating all issues in dispute and

the reasons for their inability to agree on the procedure.

The substance»of a written notification shall not provide the

basis for any delay inveffectuating.the'Qrovisions of this

subsection.

(b) Upon receipt of such notification from either party

or on the commission's own motion, the procedure to provide

finality for the resolution of issues in dispute shall bé:x

binding arbitration under which the award on the economic

: issues in dispute shall be confined to a choice between:

(1) the last offer of the employer on such issues as a single

packége and (2) the employee representative's last offer, on

such issues, as a single package; and, on the noneconomic

issues in dispute, the award shall be confined to a choice

-“betwee@: (1) the last offer of the employer on each issue in

dispute and (2) the employee representative's last offer on

such issue.

i
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{5) The'oOmmiSSion shall take measures to assure the

selection of an arbitrator or a;bitrators'from its special

panel of arbitrators. Appointment of an arbitrator to the

commission's special panel shall be for a 3-year term, with

reappointment. contingent upon a iscreening process similar to that

"used for determining initial appointments.

(6) (a) Prior to the arbitration proceedings, the parties

shall submit to the arbitrator or tripartite panel of arbitrators,

ﬂpﬁrsuant to rules and procedures established by the commission,

“their final Offens in‘two sepgrate’garts: (1) a single peckage

-‘containing all"the economic issues,in-disgute,gnd (2) the in-

' dividual issues in dispute not included in the economic package,

each set forth separately by issue.

3(b)' In. the event of a dispute, the commission shall

-have the power to decide’which issues are economic.issues._

“BEconomic. 1ssues 1nclude those items whlch have a direct relation

to employee lncome 1ncludlng,wag . salarles, hours in relatlon to

rearnlng ; and. other forms of comp satlon such‘as paid vacatlon,
an'

'ald hollda s health and medlcal,lnsurance

other economic

?beneflts to employees.A

Lc) Throuqhout formal arbltratlon proceedings the

- chosen arbltrator or panel of arbltrators may medlate or assist

;the‘partles in reaching a‘mutually agreeable settlement.

(d) Arbitration shall be limited to tho§e subjects that

are within the required scope of collective negotiations, except

that the parties may agree to submit to arbitration one or

more permissive subjects of ncgotiation.
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(e) The decision of an arbitrator or panel of arbitrators

shall include an opinion and an award, which shall be final and

binding_gpcn‘the parties and shall be irreversible, except

where there is submitted to the court extrinsic evidence upon

which the court may vacate, modify or correct such award pur-

suant to N.J.S,vZA:24-7 et seqg. or for failure to apply the factors :

specified in paragraph 7 below.

(f) The parties shall bear the costs of arbitration sub-

ject to a fee schedule approved by the commission.

4

(1) The arbitrator or panel of arbitrators shall decide

the disputevbased on\a reasonable determination of -the issues,

giving due weight to those factors listed below that are

judggd rélevant for the resolution of the specific dispute:

(a) The interests and welfare of the public.

(b) Comparison of the wages, salaries, hours, and con-

ditions of employment of the employees involved in the arbie

tration proceedings with the wages, hours, and conditions of

employment of other employees performing the same or similar

services and with other employees generally:

(1) in public employment in the same or similar com-

' parable jurisdictions.

(2) in comparable private employment.

(3lfin public and private employment in general.

(c) The overall compensation presently received by the

employees, inclusive of direct wage, salary, vacations, holi-

days, excused leaves, insurance and pensions, medical and

hospitalization benefits, and all other economic benefits received.

(d) stipulations of the parties.

(e) The lawful authority of the Qmployer.'f;,”,{}.;hﬂﬁ;4/ '-"




(f) The financial impact on the governing unit, its

residents and taxpayers.

(g) The cost of living.

"jh)'The continuity and stability of employment including

* seniority and tenure rights and such other factors not con-

fined tb*the foregoing which are ordinarily or traditionally

considered in the determination of wages, hours, and con-

ditions of employment through collective negotiations and

collective bargaihing_petween the parties in the public ser-

vice and in private employment.

(8) a médihtor;vfact-finder, or arbitrator while functioning

in a mediatory capacity shall not be required to disclose any files,

records, reports, documentsl or other papers classified as con-

_fidéﬁﬁial'réCeived or prepared by him or testify with regard to

mediation, conducted by him under this act on behalf of any party

"t any cause pending in any type of proceeding under this act.

Nothing contained herein shall.exémgt.sudh an _individual from

disclosing information relating to the commission of a crime.

(9) The provisions of this subséctibk concerning terminal

v procedurés shall apply to all negptiafions for new agreements,

renewals of existing agreements, or reopener provisions of

existing agreements that are’ or shall become effective during

" the first full fiscal year of the public employer after the

effective date of this subsection.

(c) The board in private employment, through the Division
of Private Employment Dispute Settlement, and the commission

in public employment; through the Division of Public Employment
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Relations, shall take the following steps to avoid or ter-
minate labor disputes: (1) to arrange for, hold, adjourn or
reconvene a conferencé or conferences between the disputants
or.one or more of their representatives or any of them:
(2) to invite the disputants or their representatives or any
of them to attend such conference and suhmit? either orally

or in writing, the grievances of and differences between the

disputants; (3) to discuss such grievances and differences
with the disputants and their'representativesy and (4) to
assist in hegotiating and drafting agreements for»the ad-
'justmeht in sett ment of such grievances and differences

and for the termination or avoidance, as the case may be, of

the existing or.tﬁréatened labor dispute. 7
_(d) The commission; through the Division of Public Employ-
ment Relations, is hereby empowered to resolvé questions con-
cerning representation of public employees‘by conducting a
secret ballot election or utilizing any other appropriafe and
suitable method designed to ascertain the free choice of-thev
empléyees.» The division shall decide in each instance which
unit of empléyees is appropriate for collective negotiétion,.
prbvided that, except where dictated>by established préctice,

prior agreement, or special circumstances, no unit shall be

‘éppropriate which includes (1) both supervisors and non-
supervisors, (2) both professibnal and nonprofessidnal
employées unless a majority of such prdfessiénal employees
vote for inclusion in such unit or, (3) bqth craft and
noncraft employees unless a majority of such craft employees
vofe for inclusionrin Such unit. All of the powefs and duties

conferred or imposed upon the division that are necessary for
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tnefadministration:of this subdivision, and not inconsistent
with it,yare"to'that extent hereby made applicable. Should
formal hearings be required, in the opinion of said division
to deﬁermine the appropriate unit, it shall have the power to
issue.subpoenas as described below; and shall determine the
‘rules and reguiations for the conduct of such hearing or
' hearlngs. | _

/ (e) For the purposes of this sectlon the Division of
Public Employment Relations shall have the authority and
power rovhoid hearings, subpoena witnesses, compeljtheir
attendance; adminiSter 6a£hs,.take the testimony or deposi-
tion of any person under oath, and in connectlon therewith,
to 1ssue subpoenas duces tecum, and to require the production
andvexamlnatlon of-any governmental or other bqoks or papers

relating to any matter described above. Subpoenas issued in

‘;proceedinqs under this section shall be enforceable in the

- Superior Cpurt byvcommission application for.compliance on
notice. | ! |
: (f) In carrying out any of its work nder this act, the
board may de31gnate one of its members, dl.an officer of the
board to_act in 1ts behalf and may delegate to such designee
one er more ef its duties hereunder and, for suéh purposes,

. such designee'shall'haye all the powers hereby conferred upon
the boardlin cennection”with the discharge of the duty or
dnties so delegated. In carrying out any of its work under
this:act, the commission may designate one of its members or
an officer of the cemmiSSion to act on its behalf and may

delegate to such designee one or more of its duties hereunder

and, for such'purpose.'such designeé shall have all of the
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powers hereby conferred upon the commission in connection with
the discharge of the duty or duties so delegated.

(g) The board and commission may also appoint and desig-
nate other persons or groups of persons to act for and on its
behalf and may delegate to such persons or groups of persons
any and all of the powers conferred upon it by this act so
far as it is reasonably necessary ﬁo effectuate the purposes
of this act. Such persons shall serve without compensation
but shall be reimbursed for any necessary expenses;
| (h) The personnel of the Division of Public Employment
Relations shall irclude only ihdividuals familiar with the
field of pubiic employee-management relations.‘ The commission's
determination thatia person is familiar in this field shall
‘not be reviewable by any other body.

8. Section 7 of P.L. 1941, c. 100 (C. 34:13a-7) is
amended to read as follows: |

7. Whenever a controversy shall arise between [an]

a private employér and his employees which is not settled
either in conference between representatives of the paréies
or through mediation in the manner provided by this act, such
controversy may, hy.agreement of the parties, be submitted to
arbitration, one person to be selected by the employer, one
person to be selected by the employees, and a third seledted
by the representatives of the employer and employees, and in
the event-of_any such appointment or selection not being made
upon the request of the parties in the controversy, the de-
partment may select the third person to arbitrate the matter

submitted; provided, however, that the failure or refusal of

either party to submit a controversy to arbitration shall not
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';be'censtruedtas a violation of the policy or purpose of this
act, or of any provision thereof, nor shall failure or re-
fusal to arbitrate constitute a basis for any action at law

:vor_snitain'éﬁnityQ

9. éeCtion 12 of P.L. 1968, c. 303 (C. 34:13A-8.3) is
:amended:to:tead as follows:

) ';312;~Tnercqmmi59ion:in conjunction with the Institute of
Maﬁagement and'LabOr‘Relations of Rutgers, The State University,

: 5hall;  de9elopiand maintain a program for the guidance of

publiciemplbyees and pﬁbiic employers in employee-management

relatlons[ to] ; provide for the objective collection,

| ana;ggisL,and“““

slication of data and application thereof;

’g;ov1de for the tralnlngiof medlatore, factfinders and arbitrators;

‘ provzde technical adwice to puhi;c employees and public em~
'ployers on employeeemanagement programs[ to]: assist in the

vﬁdeveIOpment of programs for tralnlng employee and management

' vpersonnel:ln the prlnciples and procedures of consultation,
negetiation”and the'settiement of dispute in the public
serv1ce[ ]L and grovxde for the tralnlng .empldyee and

management off1c1als in the dlscharge 'of their employee-.

‘management relatlons respon31b111t1es in the publ;c 1nterest.

(New Sectlon) (a) There is hereby_establlshed in the
Divieidngof.Public~Emplerent Relations a Council on Public
Empldymenthelations,vwhich shall consist of 8 members,
appointed by'the Governor, by and with the advice and consent
of.the Senate, 4 of whom shall be representative of public
employets:and 4 of whom shall be representative of public
employee organizations. Of the first appointees, one repre-

sentative_of public employers and one representative of employ-
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ee organizations shall be appointed for 1 year, 1 representa-
tive of Said interests shall Be appointed for 2 years each,
ahdlz representatives of said interests shall be appointed
for 3 years each. Their successors shall be appointed for
terms of 3 years each. Members of the council shall be
eligible for reappointment. |

(b) A majority of the membership of the council shall
constitute a quorum for the transaction of council business.

4 times a Year°

(c) The couniil shall meet with the commission at least
- (d) The empl%yer'representatives sﬁall choose a chairman
and the representatives of employee organizations shall choose
a chairman, who sHall serve as co-chairmen of the coundil,
alternating in chairing meetings of the council.
(e) Members of the council shall serve without compensé—

tion, but may be reimbursed by the State for necessary expenses

incurred in the discharge of their duties.

11, (New Section) The council shall (a) help to promote
the effective functioning of colleqtive negotiations in pub-~
lic. employment in the State; (b) assist the commission in
its selection of panels for ad hoc mediation, fact—find;ng,
and arbitration under the jurisdiction of the commissibn:

(c) aid in the settlement of individual disputes; (d) review
the administration of the "New Jersey Employer-Employee Re-
lations Act," includingvthe commission's rules and regulations,
and advise the commission regarding desirable changes in the
admihistration and enforcement of sajid act; and (e) .recommend
to the Governor and Legislature any aﬁendments to said act

that it deems advisable.
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12.” fThis act Shal; take effect immediately, o ' 'L}
excépt:that the émendatOry provisions of subsection 7 (b) g
of P.L. 1968, c. 313 (C. 34:13A-5.3), and the amendatory
pravisidns bfvSubsection 6 (b) of P.L. 1941, c. 110 (C. 34:13a-6),_

shall take effect 60 days after the enactment of this act. '  %
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STATEMENT

‘The purpose of this bill is to amend and supplement the
"New‘JersevamployeréEhployee Relations Act" (P.L.1941,c.100;
C. 34:13A-1 et seq.) so as to implement the recommendations of
the NewﬁJe:sey Public Employer-Employee Relations Study Com-
missioﬁ,‘created pursuant to P.L.1974,c.124. The bill provides
"specific prOCedures'to'bring about the peaceful settlement
of afperéistent impésse in negotiations that occurs in any
publié émployment_covered by the "New Jersey Employer-Employee
Relations Acf,“ including state,>county, municipal and school
district einpioyrtj.ent° Public émployers and employee organizations
Qﬁhld*be stimhlated to adopt, by mutual agreement, one of six
statutory prpéedures for resolving deadlocks that develop in
negotiations should the parties‘fail-to reach an agreement in direct
negotiations. The bill requires submissién of a continuing con=-
troversy to a form of binding arbitration, under which the
arbitrator or panel of éfbitrators would make an award by
choosing between the final offers of the gwo parties on (a)
the economic iSSueé as a»single combinedAp ckage and (b)
the noneconomic issues on an issue-by-issue basis. The
parties would.be given an appropriate period of tiﬁe to take
those impassé'procedures into account before the negotiations
of a new agreement would be subject to them.

The bill also requires that negotiated agreements in
covered employment provide binding arbitration as a terminal
step in a procedufe fdr the settlement of grievances that
concern the interpretation or application of the provisions
of a collective agreement. The parties could, by mutuél

agreement, exclude individual items from such binding arbitration.




-105B~-

Statutory requirement for arbitration of unsettled grievances
would not take effect before the parties had adequate time to
discuss and to embody the hecessary changes in a new, negotiated
agreement.

Concerning the séope of negptiations, the bill prévides:
(a) that the Public Employment Relations Commission be given
statutory authority to determine which are and which are not

_ |

required subjects or\permissive subjects for negotiation: and Yb)
that public employers not be required to negotiate concerning

matters of intrinsic hanagerial policy or function.

The bill also provides that the Public Employment Relations
Commission be changed from a tripartite membership (one member-
chairman serving full-time and 6 members serving part-time)
with 3-year terms, to a 3-member, all public Commission with
6-year terms, all three serving on a full-<time ba51s. A
bipartisan Council on Public Employment Relations would be -~ o
established to meet with the Public Employment Relations Com-
mission for certain purposes, including possible‘assistance
in the settlement of individual'disputes and inﬁthe screening
of arbitrators for a Commission—establisﬁed list, from Whiéh
the parties and the Commission would select neutrals for
binding arbitration. |

Provision is also made in this bill for the systematic
development of objective, comparative data for use by the
parties, by arbitrators (especially in applying statutory

standards under interest arbitration), for the training of
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mediators, factfinders and arbitrators, and for analyses of the

effécts of the proposed changes in the law. The provisions
regarding binding arbitration will necessitate some additional
trained arbitrators. |

vFinally, seven technical amendments to the "New Jersey
EmplOYerAEmp10yee Relations Act" are proposed that are primarily

for purposes of clarification,and‘efficient administration.

I
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APPENDIX C /

PRO§OSAL FOR LABOR PART

OF THE SUPERIOR COURT




' PROPOSAL FOR THE CREATION OF A LABOR PART
' TO HANDLE ALL LABOR ADJUDICATIONS

céﬁtral to the proposal which is outlined below is
recognitiOn'df thg fact that the judiciary has historically
' beénlthe gua:dianfof private rights, both personal and property.
B Tdé@f, with the advent of collective bargaining in the public
Seétqr,‘$11>branches and levels of government are subject to
novel procédurég_in{dééling with their employees. 1In New Jersey,
an assessment is now beihg made of the effectiveness of present
ﬁrocédures,_and fecOmmendations are being formulated where the
_neédﬂfor imp;bvement has been indicated. One such recommenda-
tion fdcuses upoh the need to have the judiciary assume, on
‘behalf 6f the public interest, the same functions in the area

of public seétoi negotiations that it has exercised so diligently

in = behalf of privéte parties. At this point in the develop-

‘ment of lébdf‘relatiqns in New Jersey, it \is essential that the
hekt legisiativefStéps be'taken in the proper direction and
this néceSSari1Y'ihcludes recognition of tKe dominant public
;interest:conéiderations at Stakg.v |

E ft,ié,proposéd that a Court of Chahcery within the
Ngw Jersey Superidr Court be designated a Labor Part to handle
the more substénti#l-questions arising under the New Jersey
Employer-Employee Relations Act as well as matters under all
other State labor statutes. The adoption of such a proposal

would insure maximum benefit without in any way interfering with

the efficient administration of the statutes involved. The
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Chancery Court would have the following jurisdiction:

1. All unfair practice cases determined by PERC to
present justiciable issues (further comment on PERC's role
will follow).

2. All determinations regarding scope of negotiations,
i.e., whether a particular subject matter is required by law
to be negotiated, whether it is illegal to negotiate such, x
or whether it is permissible to negotiate such even though &
it may not be required. 4

3. All determinations regarding the identification of
a subject as either, "economic" or "non-economic" where the
parties disagree.

4. All other legal determlnatlons under the Employer-
Employee Relations AFt.

5. The issuance of all temporary restraining orders,
preliminary and permanent injunctions in public and prlvate
sector labor disputes. :

6. The enforcement and vacation of arbitration awards.

7. All jurisdiction currently exercised by the Chancery
Court in labor matters. ~

The proposal contemplates that while the Chancery Court

would have exclusive jurisdiction in the matters above, it
would to the extent its docket permitted continue to handle any

other matter normally handled by a Chancery Court. On the other

-hand, if its labor docket temporarily burgeoned, the overflow

could be handled by designating a sitting judge or a retiréd

judge to assist in reducing the backlog. 1In short, the Labor -

Part would react to the supervising authority of the Chief

v

Justice, thereby assuring maximum utilization and flexibility.

NENVJﬂﬂﬂﬂyéﬁﬁmgé_hiirf




-109-

As_a;result of this proposal, the Public Employment Relations
vCommiSsion woﬁld be able to focus its energies and resources on
those\matters Which it has supervised since its inception,
naﬁely, the peacefulpresolution of reptesentation disputes and
passes in collectlve negotiatlons. With respect to the legal
1ssues presented to the Labor Part regarding whether a subject
matterqls ‘within or out51de the scope of negotlatlons, PERC
~ would be expeeted‘to participate in the briefing and argument on
such points so thet the Court would heve the benefit of its
-observatiohs,and experience obtained as a third party neutral in
reselvigé,impasses. Oon the other hand, in unfair practice cases,
only the eharging party and the respondent would have standing
- as. parties and PERC would not part1c1pate in such proceedings.
The beneflts which flow from this proposal are obvious. We
are dealing with substantial questions hav;ng enormous impact
upon theipublic and most significant issues regarding the proper
'administratien‘ef the Act. These are mattjks where the public
interestimust remain paramount. By vesting jurisdiction in a
Court ovahencety; the proceSs is the immediate beneficiary of
the traditiéns.associated with the judiciary, namely, obvious
and objective separation‘from_the executive branch, impartiality
of approach end decision, and independence to the greatest degree
possible from the fact and appearance of political overtones
and intervention. Other evident benefits are the expertise

which derives from continuous exposure to similar problems under




the same statute, the dignity of a judicial proceeding, and the
higher degree of acceptability of judicial determinations than
is generally associated with those made by'an administrativé
agency. Many of these benefits would simply not be availablé,if
the course to be followed were administrative adjﬁdication
with subsequent Appellate Division review. Where there is
judicial review of aérhcy action, great deference must be shown
not only to the agency's factual determinations but more import-
antly to its articula{ion of what the public pdlicy should be
pursuant to a particular legislative grant. Because of the
obvious impact which policy choices can have in the area of
public sector bargaining, it is clearly the wiser course to en-
_trust these decisions in the first instance to a Court rather
than an agency. Also, judicial treatmént in the fi}st instance
should tend to reduce the number of automatic appeals to an
already overburdened Appellate Division. And of course, of no
small import in this process would be the iﬁpartiality of the
judicial member as already noted. 4

In order to free the Labor Part from handling the frivéious
and purely tactical complaints, and also in order to obtain the
benefit of PERC;s cénciliatory processes, PERC would be the
initial recipient of any unfair practice charge or complaiht

filed pursuant to N.J.S.A. 34:13A—5.4(a) and (b). This proposal
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contemplates that the charge would be processed in the’following
~ manner: - ' 4

(1) PERC rules should require an unfair practice charge i
or complaint by an employee representative, employee, or by a .
public employer to be filed under oath with supporting affida- 4
vits.’ On filing, PERC staff should examine it (calling for
further exparte proofs or affidavits, if necessary), and if it
is frivolous on its face, legally or factually, the Commission s
should dismiss it. ' iy

(2) If it is not frivolous, the staff examiner should ¥
~ have it served upon respondent, fixing a time within which an ﬂ
. answer should be filed with supporting affidavits. ) q

e R

~(3) When the complaint and defense paper record is com-
plete, aga1n if the charge, in the judgment of PERC or its
examiner, is then clearly frivolous legally or factually, it
should be dlsmlssed

(4) If a consideration of then existing paper record o
‘shows a genuine factual or legal dispute as to whether an il
unfair practice has been committed, the Commission may in ]
. its discretion, if it feels that a likelihood exists that
the dispute might be adjusted by a voluntary conference, request
the parties to come in for such a conference

(5) If such a factual or legal dlspute appears, and the
Commission concludes that a settlement confefence would not
be fruitful, or if such a conference has beei unsuccessful,
then the record shall be filed in the Labor Part, with the
notation that the Commission having found that a reasonable
factual or legal dispute exists between the parties as to
whether an unfair practice was committed, the case is trans-
‘mitted to the Labor Part for determination. This statement
obviously is entirely neutral, except, of course, that it does {
represent a preliminary evaluation by the Commission that a
bona fide factual/legal controversy exists between the parties
whlch requires adjudication by the Part.
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(6) The Commission shall either dismiss the complaint
or transmit the record to the Labor Part within a time reason-
able for such determination, as fixed by Commission rule.

(7) Any dismissal by the Commission of a complaint shéii
be subject to initial review by the Labor Part.

This proposal would'not require complex legislation nor
disruption of the juchial pattern. Also, it would not require
substantial outlay of financial resources. On the other hand,
it would relieve an aﬂready extremely overburdened administrative
agency tovtend to those matters which are more peculiarly suited
to it. Most important, it will entrust the public's business

to the system best devised to date to handle impartially these

important issues in a deliberative fashion.
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" PROVISIONS OF STATE LAWS ON PUBLIC EMPLOYMENT RELATIONS
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Chart A-1 Provisions of State Laws Concerning Compulsory Arbitration of Interest Disputes

Who initiates

State [Categories of Single Arbi}mtg:n e of Arbitrationl _P;r?iesofl’emitt Canouédiation?J
Ard t tit el ‘ choice ceur
gxg@regge itration or Tripartite t. |Final offar Srocedure
A w
L ]
Alaska Class 13/ automa.ticy n.a.-’z/ I n.a. . ’
Class 2 automatjc aft, n.a.
Conn. all mug - automatic tripartite issue by no yes
ci ’ ! issue
L)
i
1
eZ/ Q.
Ind. a. poﬁ_c automatic tripartite X ' yes
& fire
b. other voluntary 3 persons I packaged/ ves no
8 public . '
3 employees
—~ Iowa a. all state] either party 1 or tripartite ' issue by yes yes
[ employees {  issued/
. . {
b. firemen either party tripartite’_-'g U 1gsue by no
i _issue
AJ
Maine mmicipaly—t-either party tripartite X i yes yes
state &
univ. empl. I
Mass. police & - automatic tripartite . { package no yes
firemen (
Mich. police & either party tripartite { issue by no yes
firemen ° . : 1ssue_ly
=T - ¢ . .
Minn.l state empl. | both parties 1 or tripartite { package no yes
mst agree t
B/ o
Neb. all inclustve | parties & state all public ] no yes
' .




Provisions of State Laws Concerning Compulsbry Arbitration of Interest Disputes
State Categories | Who jnitiates | Single Arbitiator Type of Arbitration Parties Permitted] Can Medie
of employee Arblitration or Tripartite . choice of Occur
covered Panel Convent. j'{lﬂ&l Offer procedure
. 4
Nev. local govemo;Lf 1 person n_'.a. no n.a.
government !
1
N.Y. police & either party tripartite X | yes yes
firemen . e l
— - * i L
Okla. police & automatic tripartite X ! no n.a.
]
L
y ; [
Ore. a. police either party ‘single or tripartite. X i no n.a.
& fire ) : |
b. all either party15/ | tripartite X T no no
state empl. or bd. injunc. i '
]
R.I. a. state automatic single X 1 no no
parties may agree ' '
b. mun. automatic to any number X no no
c, police & .
fire = automatic tripartite X no n.a.
Pa. court attendd either party tripartite X ] no yes
ants, 'priign o i i
rds,Efgcea : .
s.D. police & either party tripa.rtite X A no n.e.
fire . . |
Wash. uni formed autcmatic tripartite X | no n.a.
services, {
§ conm. call :
facul
otnerid/ =
Wis. firemen either pirty siﬁgle» ; package no r.e.
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Notes to Chart A=1

In conventionai arbitration the arbitrator(s) fashions his own award,
modifying the positions of the parties as he wishes. Final offer refers
to a procedure in which the arbitrator(s) must choose between the last
offers of each party. Package means that the arbitrator must choose

the position of one side in its entirely without modification.

In issueAbyaiSsue, the:arbitrator chooses the position of one side or
the,othef on each item in dispute.‘

Some laws provide that mediation»may occur after arbitration'héarings
have commenced, the sd élled "med-arb" approach. The arbitrétof(s)
under some statutes ma;yremand the dispute back to the parties for
further negotiation. g o
Alaska divides its employees into three classes:

Claés 1: police, fire, guards, hospital employee;

Class 2: public'utilities; sﬁow removal, sanitation, teachers;

Class 3: employees not includéd in classes 1 and 2.

The details of the arbitration procedure afe not found in the collective
bargaining law. Class 1 is forbidden to strike and hence must go to-

arbitration. Class 2 may strike but must undergo arbitration on issuance

of an injunction.

"Automaticﬁ means that arbitration is automatically invoked after a
certain number of days of impasse in negotiations.

n.a. means that the statute is silent on the subject.

Some laws provide that the parties may agree upon their own impasse procedure. '?
Except certified employees of school districts, university faculty,
c§nfidentia1 employees, and municipal-c&unty health and care institution

employees.
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If either party notifies the other that it desires that the fact-finder‘s
‘report be'binding, the repért becomes binding (8.11). |

The afbitrafor may choose between three positions: the final offers of

each party and the fact-findef's recommendations.

Appointed by district court.

Economic items are decided by the finalvoffer, issue-by-iséue method.
an=economic items are decided by the arbitrator(s).

Minnesotafs'statute mentions final-offer arbitration, but does not mandate
afbitratioh exéept by pefition-agreed to by the employer. Included are
employées of the University of Minheéota, staﬁe and junior colleges, and
school.districts'but employees of éhariﬁable hospitals are excluded.
Neﬁraska iS'ﬁnique in that it has a Court of Industrial Relations whose
orders are binding on the parties. The court performs arbitration of
iﬁpésses,and decides other matters as weli.

Thé;ﬁafties, upohvjoint agreement, or the governor, at the request of either
party, may make the fact-finder's report binding. 1In Indiana the parties
may agfeg_to make the fact-finder's recommendations binding.

Public employees, other than policément and fiiemen, have the right to
strike.ﬂlfva court énjoins the stfike, the dis%ute is sutomatically referred
to afbitration. |

State university staff and support employees and port district employees.




Chart A-2

PROVISIONS OF STATE LAWS PERTAINING TO THE STRU
OF STATE PUBLIC EMPLOYER RELATIONS AGENCIESL

Bipar-
No. of Members tisan
Mem- All public Full-time Term of by )
State Title bers or tripartite or part-ﬁ_ime Office party Jurisdiction
Alaska Labor Relations 3 Public Part-time 4 years yes Public end private
Agency - Sectors

California Educational Em- 3 . Full-time 5 years _ Teachers
(effective ployment Rela-
July 1, 1976) | tions Board
Connecticut State Board 3 Public Part-time . 6 years no Municipal employees
(effective Labor Relations
Oct.1,1975) -
Florida P.E.R.C. 5 Public Chairman- 4 years no Public sector

full-time

Members-

] part-time

Hawaii P.E.R.B. 3 Tripartite Full-time 6 years no Public sector
Indiana Education Em- 3 Public- Chairman- 4 years yes Public sector
(effective ployment Rela- ’ full-time :
July 1, 1975) | tions Board Members-

paxrt-time
Iowa P.E.R.B., 3 Public Full-time 4 years” yes Public sector

|
[
-
(o]
I




PROVISIONS OF STATE LAWS PERTAINING TO THE STRU
OF STATE PUBLIC EMFLOYER: RELATIONS AGENCIESY/

Bipar-
No. of Members tisan
: ’ Mem- - All public . Full-time -Term of by }
State Title bers | or tripartite - or part-time Office .. party ‘Jurisdiction
nsas P.E.R.B. -5 Tripartite ;Pﬁrﬁ-ﬁlme 4 years yes Public sector
ine - Labor Relations.. 3y Tripartilte‘ Part-time L years no Public and private
ffective Board ) : y .| sectors
t. 3, 1975) '
ssachusetts State Labor 3 Public 'Fnll-tima : 5 years . no Public and private
: Relations : sectors
Commission | )

chigan P.E.R.C. 3 Public Half-time 3 years yes Private and public

: - ) ‘ sectors exclud

state employee
&/ - o Publt
nnesota P.E.R.B. 5 Tripartite 4 years no Public sector
braska Court of Indus- 5 Phblic Part-time 6 years " no Public and private
trial Relations i : ’ sectors. )

vada . Local Government 3 Public Part-time 4 years yes Local gpyernmegt
ffective

y 18, 1975)

Employee=-Mgt. 5/
Relations Board:

-6T11-
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PROVISIONS OF STATE LAWS PERTAINING TO THE S TURE
OF STATE PUBLIC EMPLOYER RELATIONS AGENCIES:
Members
: o. of A1l public Full-time Term Bipartisan : -
State Title bers | or tripartite or part-time of Office | by party Jurisdiction

Vermont Employment Labor 3 Public Part-time 6 years yes State employees

Relations Board :

Labor Relations 3 Law is silent Part-time 6 years yes Private sector and

Board ; municipal employees
Wisconsin Employment Re- 3 Public Full-time no Private and public

lations
Commission

6 years

sectors




Notes to Chart A-2

1. This is not an exhaustive list of all state agencies in the United States.
2. Non-partisan status "does not apply to persons on the teaching staff
: of a uﬁiversity who are knowledgeable in public adﬁinistration or labor
law so long as they are not actively engaged other than as a member, with
any labor or'employee organization.”" (S. 96) , ‘
3.  For each member the govermor appoints two alternates.
4. Minnesota iaw-has established a Bureau of Mediation Services whose
‘director "shall only certify a matter to the board when either or bofh - ‘ -f
parties, except for essential employees, petition for binding arbitration |
staﬁing that:an impasse has been reached and the director has determined that - |
further mediation efforts...would serve no purpose" $179.69(3). The |
director of Mediation Services handles recognition, unit'determination, o &
ﬁediation; conducts elections; and determines the scope of arﬁitrability. |
PfE.B.B. decides‘the outeome of all elections.
‘5. Nevade law also establishes an advisory comnittee to its agency, which consiste
of two members representing labor and two rep;esentﬁnm appointed by the
governor. This committee screens potentiai bogrd members. and submits an

approved list, from which the'govefnor\muét chbose nominees for board

membership. The committee meets at least semiannually to review the

procedures ouplined in the law and make recdmmendations for legislative
_amendments. v ;
6. M.E.R.C. has no jurisdiction over the state of Michigan and its employees. v
This is due to the State constitution which vests power.over the State and
its employees in the constitutionally created Civil Service Department and
provides that the Legislature may not legislate onvldbor relations for

state employees. ' B L
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7. The Educational Employment Relations Act‘is in force except for section
four which relates to the creation of the Educational Employment Relations

Commission. This section only was vetoed on July 2, 1975 by the Governor.




" Chart A-3 TMPASSE PROCEDURE:MEDIATION & FACTEINDING

Who Initiates Im- '
. passe Procedures . Statute
. - Partles Provides
. Themsel- For Step : '
Med. 18t - PERC Ini- ves File Beyond _Fact~

8tep of. ~ tiates Impasse - Fact-finding tﬁdmg
. Impasse Med. on Notifi- or Some is Las
Procedure own ____ gétion  ~ Substitute
a . Public ‘ ' o C C
Employees. yes - X X X
Teachers. yos .. . X .« X
%, Public School P S :
Employees yes - oo K : X
Municipal o : .
Employees - yes . _ X ' X .
State Emp. no . A S - X
Teachers © yes o ) X 4
ware Public o v o |
Employees yes - . .- X
Teachors' yes: o X __‘_____, - X
ida Public Co
Employses yeos - - X, X
. (sua sponte)

e e - .. - -

fote; Some statutes allow vol\.mtarj arbitration, some cémpulsory arbitration,

: No‘g.s |

Bach party chooses 2 persona to serve
on a Mediation Board. These 4 choose a
fifth. The Board submits findings &
recommendations after hearings.’

Either pgim may declare impasse. Part-

les may ude in their agreement pro-
cedures for interest arbitration. -

Fact-finding is firat step (S-8 state

employess) if parties have not requestec

mediation within 50 days, board shall

‘appoint mediator.  ‘Factfinder specifi-
ly empowered to mediata.

No provision for fact-finding.

Tripartite mediation panel "shall be
formed" if parties cannot agree on
mediator :

Agency appoints Special Master who

performs advisory arbitration if

Ertiea fail to appt. mediator. Legis-
tive hearing r fact-finding.

as step after fact-finding.

-€CT-




Georgia

-Hawaii -~
Idaho

Iowa

T ¥IT both boxes are marked, the atutitq provides that o;thnx; process nﬁy ocour. ..

Pire

Public Enp.
Fire

Teachers

State and
Municipal

Police & Fire

Teachers
Al]l Emp.

Public’
Firemen
Municipal .

- Stats

Med. 18t
Step of
Impasse
Procedurg

yes
yes .

.IMPASSE PROCEDURE: MEDIATION & FACTFINDING

- ¥ho Initiates Im-

passe Procedures * Statute.
. arties Provides

* Themsel- For Step- . _
PERC Ini- ves File Beyond _Fact-" ..
tiates Impasse Fact-finding finding

" Med. on Notifi- or Some . is Last :
own _ cation _  .Substitu Step . _ Notes
After 30 days nego= - . X Mediation board (tripartits) used. Medi-
tiations o : ation Board conducts hearings & issuea
o o advisory recommendation.
x o AR S ’ -
After 30 days ns St X Factet 1s onl .
tiations Ve meee g e inding y step
X - A x
x - x . x
x ' x
x b4 . X
X Parties may agree on own 8se pro-
; Lo . .- cedur: i not ugcessar:l.ly utilizing
| , } . o . gxﬂe‘p gyegg: Arbitration availadble to all
X X . X Parties can includ
» 168 ca clude impasse procedure in
X » X Fact-finding is only step.
X o -_x ' X . Co Standing panel of mediators.
x X .- x ‘

S .

~

-vZT-



. Baine
(cont.) Univ. Bmp.

Maryland Public School:

Municipal

‘Keiss. Public

Firs & Police.
chh.
) Municipal
Police & Pire
" Minn.

Montana Public

Nebraaka Public and
Utilities

s
S

8tep of tiates
Impasse Med. on-

period® compulsory
med.

34 partion . not clear X

-roquest

Themsel~-

\g;‘ File
886

Notifi-

Procedure 2!2_.__ gatiop

Parties x
may waive
& invoke
faotfind. _
yes )
yes X
yes X
yes x
yes X
yes " not cléar

- yes X
yes After 'foasomblo,

IMPASSE PROCELURIZ MEDTATION & FAC DX

Who Initiates Im- -
se Procedures #

pas:

Med. 18t ' PERC Ini-

Statute
Provides
For Step .
Bl g “Fiiking
ot
-or Some = " is last
Sudbstitute  Step
x .
X
X
X
X
- x-
b 4
b 4
X

’I! Boﬂ: boxu ere marked, ﬂu atatute providea ﬂnt oithor prooeu ny occur.

B

T e e

e e et e . e

Hediation is only step provided.
Impasse Panel.

Chairtnan mediates--and impasse -panel
factfinds.

Arbitration is voluntary.
Arbitration is compulsory.

Board appoints mediators in every case.
Pact~finding provision applicable to

rivate
fubgoixg .steactor found in state P

Mediation sessions muat be public
except when otherwise provided by
Director of Mediation eau.
Mediation may continue after parties
have submitted final positions.

The Court of Industriel Relations makes

Mediators available to ies. No

mention of mediation. Fact-finding not

‘t‘i”d' .Dispute goes directly to arbitre-
oo

—rrr_
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Med. 1at
.. Step of
Impasse
e
Nebraska
(cont.) Teachers no

Nevada Municipal-- oﬁio'nai

includes teach- 'gfch

ers & state .

nurses parties
N. H. . effoective yes

‘12/21/75
N. J. . yes
K. Yo yes -
N. Y. City = yes _
North : .
Dakota Teachers yes
Oklshoma Fire & Police no -

School no -
Oregon T yes

IMPASSE PR URE: MEDI
¥ho Initiates Im- ‘ '
passe Procedures#® Statute
Parties Provides
Themsel- . For Step

PERC Ini~ ves File ° Beyon
Med. on Notifi- or Some

" Paot~-

d R t K
_tiates Impasse Faot-finding hg

own cation Substitute  Step ____Notes

If parties are un-
able to agree, ths
dispute shall be sub~-

. mitted to fact-finding.®

x .
X .'
X 50X
b 4 x I
X '_x’
x- =
X I S

If agreement can-
not be reached

X b ¢ b 38

. Compulsory lrbi.t:{ation_, is last step.

'~ X Fact-finding report may be made binding
by governor or by agreement of the

psrties
x
Voluntary arbitration.
Parties may e on own impasse pro-
L : cedure. Arbitration panel may refer
w0 issues back to negotiating (police &
R . fire).
Izpasse 1l mediates and if necessary
:act-ﬁhg? '
b4 Parties may megotiate own procedure.

g ‘,go fact- Arbitration 1s only step.

X Fact-2inding is only step.

¥IZ both boxes are marked, the statute provides that either process may ocour.
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Med. 1st
Step of
Impasse
Proce
¥ash.  Municipal yes
Visc.  State yes - .
Municipal ' yes -
Police & rm . yes
'yoning Fire . " me

TMPASSE _PROCEDUIUS: MEDIATION & FACTFINDING

Who Initiates Im-

ms_le_ll_ocs{m‘ﬁr_:ﬂ :
ies

Themsel-
PERC Ini- ves File
tiates Impasse
Med. on Notifi-

own cation

x.
x x
X X
X x

Statute
Provides
For Step

Beyond
Fact-finding
or Some

Substituts :
.-—r‘ j . :

_Fagt- -
is Last :
Step Notes
x Factfinder can mediate.
x )

Pu'uu can set om t-puoe procodlm
No fact~ cawulsory arbitration.
finding

~—¥Y¥ both boxes sre marked, the statute provides that either process may ooour.
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Appendix E

RECORD OF THE STUDY COMMISSION'S ACTIVITIES

A\l

Commission Meetings

The Commission itself held meetings on the following dates:
December 23, 1974; January 29, 1975; February 12, 1975; April 2, 1975;
April 16, 1975; May 14, 1975; May 23, 1975; Sgptember 10, 1975; 6ctober 8,
1975; December 12, 1975; December 13, 1975; and January 15, 1975. Sub-
comnittee meetings occurred on May 3, 1975; May 13, 1975;>May 22, 1975;
and August 18, 1975. \

In some of its meetings, the Commission had presentations and
informél discussions with‘the following persons:

Arvid Anderson, Chairman, Office of Collective Bargaining,
New York City ‘

James P. Begin, Research Professor, Rutgers Univefsity

Steven Boynton, Counsel to the Assembly of Governmental Employees

Robert Chanin, Counsel to the National Education Associatiqn
Ernest Gross, Extension Specialist, Labor Relations, Rutgers University

- Frederick H. Harbison, Professor of Economics and International
Affairs, Princeton University

‘Robert D. Helsby, Chairman, New York State Public Empléyment Relations Boani;
Frank Mason, Director of Employee Relations, State of New Jersey

Melvin Osterman, former Director of Employee Relations, State of'ﬁew York
Jack Pearce, Executive Director, New Jersey State Board of Mediation

Robert Pisarski, Acting Director, Michigan Employment Relations
Commission

Harry P. Stark, Professor of Management, Rutgers University

Jeffrey B. Tener, Executive Director, Public Employment Relations
Commission

Allan Weisenfeld, Distinguished Visiting Professor, School of Business,
Seton Hall University
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Sam Zagoria, Director, Labor-Management Relations Service
of the National League of Cities, United States Conference
of Mayors, and National Association of Counties

Chris Zervanos, Director of Labor Relations, Commonwealth of
. Pennsylvania

Also, the chairman and executive director held informal discussions
with:

fJacob Finkelman, Chairman, Public Service Staff Relations Board
of Canada

Robert J. Howlett, Chairman, Michigan Employment Relations Commission

Morris Slavney, Chairman, Wisconsin Employment Relations Board

The Commission held public hearings in Trenton on March 5, 1975,
at which the following persons'testified:

Lester Aroh; Director of Labor Relations, New Jersey School
Boards Association

Jack Bertolino, Director of Field Services, New Jersey Educatlon
Association

John J. Brown, Secretary-Treasurer, New Jersey State AFL/CIO

William P. Carroll, President, New Jersey Assqciation of Police
Superior Officers, Incorporated

Randall C. Fléger, (Reading statement of Edgar{G. Sammon,
" Executive Director, New Jersey State Employdes Association)

Arthur J. Holland, Mayor, City of Trenton
Raymond Kostura, South Ward Civic Association, Trenton, New Jersey

Marcoantonio Lacatena, President, Council of New Jersey State College
Locals, American Federation of Teachers

Joseph Lavery (Submitting statement of William Druz, Chief Examiner
and Secretary, Department of Civil Service)

Frank Mason, Director of Employee Relations, State of New Jersey
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Pat D. Nardolilli, Business Agent, Teamsters Local 286

Thomas O'Neil, Chairman, Labor Committee, State Firemen's
Mutual Benevolent Association

Don Philippi, Business Manager, Local 195, International
Federation of Professional and Technical Engineers, AFL/CIO

Michael A. Porcello, (Reading statement of Carole A Graves,
President, Newark Teachers Union)

Gerard Restaino, President, Edison Township Education Association

George Sampson, President, Mercer Council 4, New Jersey Civil
Service Associatipn and Legislative Agent, Civil Service
Association

Walter Shaw, Firefighters, Jersey City, ﬁew Jersey

Kathryn E. Stilwell, fresident, New Jersey Education Association

Jeffrey B. Tener, Executive Director, New Jersey Public Employment
Relatioms Commission

Philip P. Yacovino, President, New Jersey State Policemen's
Benevolent Association \

Informal Discussions

Some of the Commission and staff met informally with the following:
Jonas Aarons, Stanley Aegis, Frances Bairstow,‘Jack Bartolino, Fred J. Burke,
Gerald L. Dorf, William Druz, Francis A. Forst, Joseph Fortunato, David Fox,
John J. Francis, Jacob Green, Lawrence I. Hammer, Robert M. Harnett, Jr.,
Fred L. Hipp, John Horn, Mark W. Hurwitz, Thomas Joyner, Lewis Kaden, Ralph '
Lataille, Charles ﬁafciante, John Méfkel, Maurice Nelligan, Emil Oxfeld,
fidney Reitman, Edward Ryan, Leon Schacter, Edward Schultz, Richard Silver,
Jonas Silver, Howard Simonoff, James L. Stern, Bruce Taylor, Donald Wasserman,

Patrick Westercamp, James Zaggali, Chris Zervanos, and Abraham Zwerdling.
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DocumentS-Submitted

The following‘persons submitted documents in connection with the
public h-e_arihgs on March 5 and April 30, 1975:
| Lestér Afoﬂ, ﬁé&_Jérsey School Bﬁards Association
Jack Bertolino, ﬁew Jersey Eddcation Associafion
; John J. 3rown, New Jersey State AFL/CIO |

William'P.vCarroll, New‘Jersey Association Police Superior Officers

Gerald Dorf, New Jersey League of Municipalities

William Druz, New Jeréey Department of Civil Service

Carole Graves, Newark Teachers Union

Arthur J. Holland, Mayor, éity of‘Trenton

Raymohd Kostura, South Ward'Civic Association of Trenton
Lester Kurtz, New Jersey Mbnufaéturers Associlation
Marcoantonio Lacatena, New Jersef Council Statg College Locals
Frank Mason, New Jersey Office Empioyee Relations

‘Paﬁ D. Nardolilli, Teamsters, Local 286 !

Thomas O'Neil, Staté,Fifemen's Mutual Benevolent Association
Gerald Restgino, Edison Township Education Aspociation

Edgar G. Sammon, ﬁeﬁ Jersey State EmploYees Association
Walter Shaw, Firefightéfs; Jersey City

Kathryn E. Stilwell, New Jersey Education Association

Jeffrey B. Tener, New Jersey Public Employment Relations Commission
Philip Yacavino, New Jeréey.Policemen's Benevolent Association

James Zazzali, Labor Law Section, New Jersey Bar Association
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The following persons submitted written statements, letters,
or other material dealing with the Commission's work:
Fred G. Burke, Commissioner of Educaﬁion, State of New Jersey
bennis Byer, President, Essex County Probation Association of New Jersey
Jack Chernick, Professor of Industrial Relations, Rutgers'University
. Thomas P. Cook,.lawyer, Princeton,vNew Jersey
Gerald Dorf, Counsel, League of Municipalities
Ward Dunnicaﬁ, Presidjnt, Passaic Coﬁnty Probafion Officers Association
Richard L. Fiandér, Superintendent of Schools, Summit, New jersey
Joseph Fortunato, lawy%r |
John J. Francis, Justice
Paul W. Hargrave, President, ?robation Association of New Jersey
Richard J. Hughes, Chief Justice of Supreme‘Court
Ralph Lataille, Department of Education, State of New Jersey

Joseph Missonellie, President, Academy of Public Safety Sciences

 Maurice Nelligan, lawyer

John J. Pearce, Jr. Executive Director, New Jersey State Board of Mediation

Rena Rogge, Président,-New Jersey State College Librarians Advisory
Committee

George Sampson, President, Mercer Council 4, New Jersey Civil Service
Association /

Jeffrey B. Tener, Executive.Director, New Jersey Public Employment
Relations Commission '

Philip Yacavino, President, New Jersey State Policgmen's Benevolent
Association ’
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Information on Statutes of Other States

The folldwigg'pefsons provided information on the public employ-
,mentrlaws and'practice~pf:the state indicated after each name, for use -
in the pfepération df‘;he'charts iﬁ the text and in Appendix C:

| _Evan C. Archer, Jr. (Verhdﬁt)
Janet SteWaft Arnold'(Neb:aska)

Melvin Cleveland (Oregon)

James Cooper'(ﬁassachusetts)
Sally Davis (Nevada)
Parker Denaco (Maine)

Franklin'k; DeWald (Indiana)

FSOnia FaUsﬁ (Hawaii) -

| Robert D. Helsvy (New York)
C.kR; Hofling (Alaska)
Robert G. Howlett (Michigan)
Edward Koikef (10wa)

Carl Lange (Florida) “\

John R. Loihl (Iowa)
-Morris Slavney‘(Wisconsin)

Robert E.—Trﬁmp; Jr. (Pennsylvania)
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GLOSSARY OF TERMS

:arbitration: A prOcedure‘under which e neutral party or arbitrator
nd(or panel or board of arbitrators with a neutral chairman)
" hears both the employee and employer side in a dispute and issues
an«award, which is binding on the parties unless the arbitration
is "advisory."x “CompulsorY'arbitration, in contrast to "voluntary"
arbitration, involves-a gonernment requirement that a dispute or
.issue that the'partiestannot settle hasvto be submitted to arbi-

tration, with the arbitration award binding on both perties.

1. ‘interest arbitration is the arbitration of a dispute of interest,
‘which involves the negotiation of a new, collective agreement -
(contract) or revision of such an agreement.

2."grievance arbitration involves the arbitration of an issue that

concerns the interpretation or application of one or more of the
provisions of an existing collective agreement, affecting indi-
V».vidual employees,'who present the grievance or on whose behalf

a  labor organization presents the grievance‘\

3. ﬁconventional arbitration of interest disputes allows the arbitrator(s)
-flexibility to fashion an award according to the arbitrator's own
judgment, constrained oniy by the provisions of the parties' stipu-
lation to arbitrate or any provisions of legislation or government
regulations. |

4. finsieoffer arbitration forces the arbitrator(s) to choose between
the exact contents in the employer's final offer and the union's -

final offer (demands); it can be a choice between each party's
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last offers as a single package, or on each issue, with the
arbitrator forced to choose between_the'employer's and the
“union's position on each issue in diépute under the arbitration.

collective negotiations: A generic term for the process by which a union

and a management negotiate terms and conditions. of employment to be
incorporated in a written collective agreement. The New Jersey
statute uses the term "collective negotiation" for the process that

in labor relations legislation is usually termed "collective bargaining."

fact}finding: A process whereby an impartial third party 6r panel examines
the fécts‘and issues\in a particular dispute and makes a report.. The
report generally contains findings of facts,‘usually coupled with .
_recommendation(s) for‘settlement of tﬁe matters iﬁﬁdispute, Fact-
finding is primarily used for disputes of interest (involving negotiation
ofvthe terms and conditions ofba collective agreement).

grievance: A complaint, usually by an employee or a union representative

(possibly by management) concerning an aspect of the employment relation-

ship or an action by management that is job-related (e.g., disciplinary

action against an employee).

grievance‘procedure: The series of procedural steps in a collective agreement

for the orderly and effective handling of complai@ts made by employees
‘(or the union on their behalf) or the employer, against each other; the
bipartisan procedure provides a means for solving on-the-job diffi-

culties and problems, especially those arising from the interpretation

and application of a collective agreement. The final step in a grievance -

procedure may provide for binding arbitration of the grievance.

=

| -

e
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2 $édiatidﬁ:: Aﬁ:advi$6ry kind of intervention by a third party in an

--:Qinterest:dispﬁtel whb serves both parties as a neutral friend,
‘f¢r‘the purpoéé of assiéting the parties to find a solution to
therissues in-dispute'on é boluntary basis. Mediation often
'involVes_suggesting-tb the partiesAvarious proposals or methods
for thé resélution of‘issuesvin'dispute.

. Ampasse:’ A deadlock.ln negotiations with one or more issues in dispute

unrésolved and the parties at a standstill in their negotiations.

. interest dispute: A disagreement or controversy over the terms and con-
ditions Qf a new collective agreement or the revision of an
existing agreement.

'permissiﬁe‘sﬁbject of negotiation: 1In contrast to a required subject

of negotiation ¢on¢erning which the parties are required by law
to negotiate if one of them wishes to do so, a permissivé subject

is one which they.can negotiate if they both voluntarily agree

to do so.

.Scope of hegotiations:A'The.éubject matter_or issues that a management

ahd'union'can,aor do,'bringbintO'the-spherT of collective
_ nethiétioh,
tripartite panel: A board whose membership is composed of three elements= “7

one<9r more members selected by management, an equal number of

membérs selected by the union, and one or more neutral members,
whoée:selection may be achieved by agreement of the partisan

members or by other means.

T unit of nertiations: The area of coverage of employees for the

purpose of conducting collective negotiatiéns.




