L ©  Ambrose (

STATE OF NEW JERSEI .
Department of law and Public Safety -
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
1100 Raymond Blvd., DNewark, N.J. 07102 -

BULIETIN 1833 = ~ Jenuary 8, 1969
o TABTE OF CONTENTS K
ITRYL o | | | Vo

1, APPELLATE DECISIONS - NOTO V.. PASSAIC.

2 DISCIPLINARY PROCEEDINGS (West New York) m= GAM;B”ING (MJMBERS |
 BETS) - LICENSE SUSPENDED FOR 60 DAYS.

f

~3," STATE LICENSES - APPLICATION FOR STATE BEVERAGE stsrnx..
' BUTOR'S LICENSE DENIED.

4, DISCIPLINARY PROCEEDINGS (Atlantlc City) = HQSTESSJA TIVIT! -
’ I;R%.OR ST 1_-d_::l’llél‘.dl.li RECCRD - LICENSE SUSPENDED FOR Lo DAYS, -LESS
OR PLEA. ’

5. STATE LICENSES - NEW APPLICATIONS FILED,

New Jersey State:Library



STATE OF NEW-JERSEY
Department of Law and Public Safety
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
1100 Raymond Blvd, Newark, N.J. 07102
BULLETIN 1833 | ,jJanugr&'8531969

1o APPELLATE DECISIONS «~ NOTO v, PASSAIC

Anthony Noto, t/a Club 62, ) o
Appellant, ) | "Oh Appeal
Vs ) ~ CONCLUSIONS
‘ ' . and :
Municipal Board of Alcoholic ) . ", ORDER
Beverage Control of the City ' . L
of Passaic, )
Respondent, )
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Joseph A. Banas, Jr.y Esq.s Attorney for Appellant
Charles Eo Miller, Esq., by Milton J, Pashman, Esq.,
- Attorney for Respondent

BY THE‘DIRB“TOR@ o _;; |
The Hearer has filed the following report herein':'

Hearer's Report

On June 2%, 1968, respondent (hereinafter Board) wmani-
mously denied the appellan%'s application for renewal of his plenary
‘retail consumption license for the license year 1968-69 for

premises 62 First Street, Passalc. The stated basis for its

action was the public necess ity and convenlence dlctated

that it not be renewed,

Appellant ehallenges the Board's actlon in his petition
of appeal as being erroneous, arbitrary, capricious and an abuse
of its discretions He contends that no charges have been filed
against hlm? that no violations of any kind have been "preferred
against him" and that he has been denied "due process of law."

‘The Board's answer admits the Jurisdictional allegatlons
- of the petition, denies the substantive allegations thereof, and
asserts that it "considered all the facts and circumstances per-
taining to the refusal to renew the license, and that the grounds
not to renew same were reasonable and proper and in the best '
interest of public welfare.”

Upon the filing of this appeal, the Director entered
an order extending the term of the 1967-%8 license pending the
determination of this appeal and the entry of a further order
herein, ,

This is an appeal de novo with full opportunity for
counsel to present testimony and cross-examine witnesses. Rule
6 of State Regulation No, 15, Thus, full "due process" has been
accorded appe%lant in these proceed{ngs. ,

The central issue herein is whether the evidence Justi-
fies the Board's refusal to renew appellant's license., Nordco
Inc, v, Newark, Bulletin 1148, Item 2, The burden of proof in
cases 1nvolv1ng discretionary mattero where renewal of license
iz sought falls upon appellant to show manifest error or abuse
of digcretion by the issuing authority., Downle v, Somerdale,
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Y N.J. Super, 8lj Nordco, Inc. Ve State, 43 N.J. Super., 277. As
the court stated in Zlcherman Vo Drlscoll, 133 N.J.L. 586, 587:

"The question of a forfeiture of any property
right is not involved, R.S. 33:1=26. A liquor
license is a privilege., A renewal license is in
the same category as an original license. There
is no inherent right in a citizen to sell intoxi-
.cating liquor by retail, Crowley v. Christensen, 137
U.Ss 86, and no person is entitled as a matter of law
to a 11quor license., Bumball v. Burnett, 115 N.J.L,
25%s Paul v. Gloucester, 50 Id. 585 V01ght V. Board
of Excise, 59 Id, 3583 Meehan v, Excise Commissioners,
73 Id, 3823 affirmed, 75 Id. 557. No licensee has
vested rlght to the repewal of a license. Whether
an original license should issue or a license be
renewed rests in the sound discretion of the issuing
authority. Unless there has been a clear abuse of
discretion this court should not interfere with the
actions of the constituted authorities. Allen v,
City of Patersorn, 98 Id, 6613 Fornarotto v, Public
Ttility Commissioners, 105 Id, 28, We find no such
abuse. The liquor business is one that must be
carefully supervised and it should be conducted by
reputable people in a reputable manner, The com-
mon interest of the general public should be the
guide post in the issuing and renewing of licenses,”

In its counsideration of this matter, the Board was guided
by the principles enunciated in Tumulty v. Dunellen et al. (App.
Div, 1963), not officially reported reprinced in Bulletin 1519,
Item 1, as ’follows:

"The problem before [the Boardl , upon the appli-
cation for the renewal of the 1lcense was whether it
was in the public interest that this establlshment be
licensed in the future. Subject to law and to the
Director's right of review, a municipality has the
power to sets its own reasonable standards for the
conduct of its licenseeg. We hold that Dunellen had
-the right to say that since these licensees permit-
ted the things recited in the Directoris 'Conclusions
and Order' of June 13, 1962, they were not worthy to
continue to hold their llcense and that it was not in
the public interest that the license should be
renewed #  {Emphasis supplled)

Vietor Jacalone, a detective sergeant of the Passalc Police
Department assigned to investigate applicants for tavern licenses,
under whose personal supervision police reports with respect there-
to are prepared, gave the following accounts He is familiar with
the activities at the licensed premises, having visited the said
premises on numerous occasions, The pa%ronage is "a very loud,
boisterous type crowd." The premises attract "many of the criml- :
nal element or people that are known to be involved in certain:
activities, illegal activities,.., It is what I would characterize
as a trouble spot in Passaic," During 1967 and through June 1968
the police reports show the followings

On April 15, 1967 at approximately 1:38 a.m., police
responded to a call of a dlsturbance and, upon arrival, 1e1rned
~ that a man had been assaulted and taken %o Beth Israel Hospitals
‘Interviewed at the houpltal ‘the victim alleged that he had been
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.gut with a razor at the premises and received lacerations on his
“LacCe, : :

On September 1, 1967, at 11:20 p.m., police responded
to a call and ascertaine& that a man had been assaulted at the,
premisese The vietim was located a short distance from the prem-
ises and informed the officers that he had been struck in the face
with a pipe by an unknown assailant while drinking beer in the -
subject premises,

On Septeémber 30, 1967, at 12:45 a.m., police responded
to a report that teenagers were drinking in the premises, Upon
entering the "very crowded" tavern, they were informed by the
manager that he was checking all persons who appeared to be
minors., Police warned him not to permit minors in the tavern.,

On December 2, 1967, at 2:20 a,m., police responded to
a call from the special police officer at the premises who was
having trouble with minors attempting to order drinks. The
. poilice dispersed these minors, :

On December 17, 1967, at 2:06 a.m., police responded tc
a call from Benjamin Berman, manager of these premises, who o
“informed them that teenage giris at the tavern refused to leave,
The officers noted in their report that "There were a lot of | -
people in the bar who seemed to be under-age, and when we started -
to question them Mr. Berman became excited and ordered every '
one out, stating he was closing for the night."

v On December 24, 1967, at 1:11 a.m., responding to a -
call, the police entered the tavern and found one Jake Whitworth .
who complainad that he was assaulted in the premises., He was K
taken to &  hospital for treatment, :

On December 31, 1967, at 10230 pomey a nurse at the
General Hospital reporteé hospital treatment of a woman for stab
wounds suffered in the subject premises, The police arrested her

assailant at the licensed premises and found in her possession a. =

e22 caliber revolver,

' On January 1, 1968, at about 10:20 a.le., police were
notified by the Beth Israel ﬁospital that one Elvira Hill had
been assaulted in front of the premises and sustained serious

injuries. The police learned that an argument. between the victim“":

and her assailant started in the tavern and continued until she
was assaulted as they emerged from the tavern.

On March 16, 1968, at 11:28 p.m., the police found
a person lying unconscious in front of the premises., Further
investigation developed the fact that this person had been ejected
from the tavern because he was allegedly unruly.

On April 6, 1968, at 1:56 a.m., police were summoned
because a woman was being %hreatened with a gun., When they

arrived at the premises, the manager denied that anything had
happened there and sald "everything was peaceful and quiet." -

On cross examination, Sergeant Jacalone added that dur«
ing his many visits to the premises, he had difficulty with and-
lack of cooperation from the employees. He particularly noted

- that on these visits "There are people hang around the place
- that have criminal records, all different kinds of records,
. .assaults, muggings, almost anything you can think of,"
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: - Anthony Noto, the appellant, testified that he had never
been warned by the Poiice Department or by respondent concerning
any of the activities at his premises. He was never there during
1967 or 1968 when the police responded to callsj; and his only
knowledge of them was from information given to him by ‘his
managers . o

~~ On cross -examination, the witness was asked about each
specific incident and his stock answer was either that he was not -
present when it occurred or that he had no recollection of ‘those
incidents. With respect to several of the incidents, -he admitted
that he learned about them from his manager, but was not.certain
whether they occurred inside or outside the premises, He ex-
plained that he was present infrequently in the premises since

he was kept busy all day in a vending machine business. “"I.had
so many things on my mind I couldn'®t recollect a lot of that
stuff." He left the operation of the business almost entirely
in the hands of his manager and special policeman. He was

then askeds '

") So that-so far as you are concerned'you,.
really were not very much interested in
the operation of the business? '

- A I was interested except when I was busy
I just couldn't be there."

Benjamin Berman, who commenced employment at the prem-
ises as a manager on July 15, 1967, was vague about a number of
the inecidents contained in the police reports., He stated that -
when there was a disturbance in the place or "somebody gets loud
ceoWe try to get him out the best we can, Most of the time we get
him out." He was specifically asked about a shooting that .occur-
red in the tavern on New Year's Day. His answer: ™M1 guess it
happened = - I told them [the police] , 'It must have happened
in the place, but I didn't hear it because the ballooens were going
off and everything else.'" Since he was hired as manager in
- July 1967, he knew very little of what occurred before that time,
except that he had been an occasional patron. Shortly after he
came to these premises, he decided to hire a special policeman on
weekends because of trouble with teenagers who were attracted to
the premises, WUNevertheless, he found it necessary to close the
establishment at an earlier than closing hour on at least five
or six occasions because of incidents that happened in the premises,
When asked particularly about the incident of December 31, 1967,
_involving an alleged atrocious assault and battery and a con- o
“.cealed weapon at the premises, he denied any recollection thereof,

‘From the evidence adduced herein, I am persuaded that
- these premises were, indeed, conducted in such manner as to

justify the characterization by Sergeant Jacalone as a "trouble
spote" This tavern appears to have an unusual magnetism for .
minors, drunkards and undesirable patrons. It is no surprise that
this type of patronage resulted in the numerous incidents herein-
above delineated, involving serious assaults and other violations
of the law. ‘

_ Noto seems to feel that he is not responsible for the
conditions that existed outside the premises. However, as early
-as Conte v, Princeton, Bulletin 139, Item 8 (1936), this Division

- has firmly held to the principle that a licensee is responsible
for conditions both in and outside the licensed premises which
‘are caused by its patrons. Seey, most recently, Kaplan and Buzak
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_g“ Englewood Bulletin 1745, ‘Itenm 1;‘aff1rmed id nom. App. Div.i:<
v,1968 not of%ic1al ly reﬁorted recorded in Bulletin 1790, Item 1°j”
]ﬁncertif. den. 51 Nede U P

;" It is also manifest from the testimony that Noto was’

, not really interested in the operation of these premises because
- his time and attention were engaged in'a vending machine- buszness.>-
'The Board may properly have found that this lack of interest. aid- -
not justify his continuance as a licensee, It is si nificant to
- note that, by its resolution (introduced in'evidence), the Board:
refuséd to renew nine licenses (including the subject’ license)
for the reason-that the public necessity and convenience dictated:
that they nat be renewed, The Board understood the sense of out
‘rage of the residents of Passaic at certain taverns which were
‘considered trouble spots. The members obviously felt that it::
was their clear obligation, in response to the public will, to,rid :
the City of these facilities. With a community already over- :
burdened with liquor licensees, the Board properly: determined
that only those facilities which were operated in an orderly
manner and. which did not attract undesirable: elements create
disturbances or promote the objectionable conditions. reflected

in the record, should be permitted to exercise'th‘ l<“ensed
: privilege ' _ Lo

TP ‘ By its action in denying renewal the 'Board signifi.
i“cantly' nd unequivocally proclaimed that the bell had tolled: on
~this type of operation in this municipalitys; and that the com~

-1dfn0410nger tolerate trouble spots such~asfappe11ant
(Sta t~¢;supra; Butler Oak Tavern:v, of

o Ty In the area of 1icenSin as distinguished from disci-.
~~plinary prceeedings the determinative consideration is the .
public interest in the creation or continuance of the licensed -
operation, not the fault or merit of the licensee, In’ issuing. or -
renewing icenses, the responsibility of a local issuing authority <0
- 1s "high", its discretion "wide" and its guide "the public interest.v
;’Lnbliner vg Paterson, 33 W.J. 428, W49 (1960)e . it

' There is no suggestion in this case of any 1mpr0per
motivation on the part of the Board in its actionj it must be - K
gssumed that it acted in good faith and in the best interests. cf 1
. the. community., Hornauer V. Div. of Alcoholic Beverage Control, . =
- hO N Jo SuperG 501° Frey X Vo Hoboken, Bulletin 173A, Ltem. 1.¢1:.

P - The Director s function on appeal is ‘not to substitute '
"hlS personal opinion for that of the issuing authority but merelyv'
. to determine whether reasonable cause exists for its opinion
- ‘and, if so, to affirm irrespective of his personal view. Lekas
& Parobv Ve Newark, Bulletin 1802, Item 2, Or, to put it in-
zanother ways where reasonable men, -acting reasonably determine _
_that the license should not be renewed the Director. should o
caffirm such determination in the absence of a finding that “the.
“act of the board was clearly against tlelogic and effect of . ,
‘the presented facts." Hudson Bergen County Retail Liguor S oreiu
Assn. v, Hoboken, :135 N.J L. 02, 511. .. ' ' .

After carefully considering 1he totality of the eVi~f
‘dence - presented herein, the exhibits and the written memoranda -
‘of counsel submitted in summation, I reach the irresistible con~ f!
“elusion that the Board acted circumSpectly, reasonably and in : .-
.~ the best interests of the community in refusing to. renew. appelw.w*, :
;Alant’s 1icense for the current llcensing year. It is, thcreforeiﬁj o
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_ recommended that the Board's action be affirmed and that the
. appeal herein be dismissed. :

24

: Proceedings against

Conc;usions and Order

No exceptions to the Hearer's report were. filed pursuant-:f. L
to Rule 1k of State Regulation Noe 15, .

~ Having carefully considered the entire record herein
including the transcript of the testimony, the exhibits, the
written memoranda’'of counsel submitted in summa tiony. and the '
Hearer's report, I concur in the findings and. conclusions of thes'
Hearer and adcpt them as my conclusions herein.. » ,

Accordingly, it is, on this 9th day of December, 1968
ORDERED that the action of the respondent Boardsbe and

the same is hereby affirmed and. the appeal herein be and. the
same is hereby dismissed° and it is further -

- ORDERED that my order entered on June 27 1968 extend-fr
ing the ‘term of appellant's. license pending the determination ofii
the -appeal herein, be and the same is hereby vacated,

JOSEPH M., KEEGAN

DIRECTGB
DISCIPLINARY PROCEEDINGS - GAMBLING (NUMBERS BETS) - LICENSE
. SUSPENDED FOR 60 DAYS. o
In the Matter of Disciplinary )

~

MARGARET D. MARGIOTTA

t/a Park Cafe - . - ) ~ CONCLUSIONS
6013 Park Avenue g IR . and
West New York, New Jersey ) i ORDER:

" Holder of Plenary Retail Consumptian)
- License C-60 issued by the Board

Miller, Hochman, Meyerson & Miller, Esqso, by. Leonard Meyersoni Esq., ,
- : icenseeQ;
Louis Fo Treole, Esq., Appearing for Dlvisibn of Alcoholicheverage

of Commissioners of the Town of )
West New Ybrk -

- Attorneys for
Control
BY THE DIRECTOR' | R B
_ The Hearer has filed the following: report herein--'

L o Hearer's Re ort } R
Licensee pleaded not guilty to the following charges. o

"1, On February 20, March 13, April 2 and April h
1968 you allowed, permitted and suffered gambling in: =
and upon your 1icensed premises, viz.,:the making and
accepting of bets in a lottery, commonly known as the.
'numbers. game! on all of said dates, and on horse races

on said date of February 20, 1968 and on said date of -

April 4, 1968, you also possessed had custody of and
allowed, permitted and suffered in and ‘upon your licensed; .
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‘premises, slips, tickets, records documentary memo~ .

- . randum and other writings pertalning in the aforemen=-

© . tioned gambling activity; in violation of Rule 7'Of1.~
‘f]e‘State Regulation No., 20. .

" w2,  on February 20, March 13, April 2 and h 1968 e
~you allowed permitted and. suffered tickets and partici-:- RN
.pation rights in a lottery commonly known as the 'numbers-
.game' to be sold and offered for sale in and upon your
- licensed. premises, and on said date of April 4, 1968, T
you also possessed had custody of and allowed permitted,?f.;-*
. and suffered such tickets and participation rights in and =
-~ upon your licensed premises; in violation of Rule 6 of B
“'.State Regulation No, 20" - ‘ . _ v :

- S The Division offered the testimony of two staté tr00pers
.in substantiation of the charges. L J _g :

: ‘ ‘ Trooper Raymond Feldherr, employed 4s an” investigator by S
.the New.Jersey State Police,  assigned to the Criminal Investigation:xngﬁ,;
' ; C ' sessed ample experience ‘1h conducting gambling .. ..
Iuding horse race and numbers. ‘betting, gave the
He entered the licensed premises . on February. ~.;]
: :30 p.m, and seated himself "at the bar in thea“
t'” enter of ‘the bar." -James Margiotta (herein called - - ..
nd.-of. the licensee, was tending bar. The ‘barroom- con-;~.- -
‘oximately thirty feet long, and alon *theaoppom,n'~v
ced three or four tables. -An° opening in the re
o .owall:l aurant-type ‘room with' tables also’ ‘in‘ the back,"
' Up on beingvrequestedito state his observations “the trooper re-
,:plied "Well, the two white males that I observed toward the Tear -
~of: the bar, one I referred to as *Jack, ! was handing a-slip of
~ paper to tﬁe man next to him on his. rightz and I referred to - this ,‘.v‘~
- man in subsequent conversations as 'Frank', by the name of" 'Frank. L
“'He also handed Frank several dollar bills, ?and as he did thisy I - ¢
. overheard his conversation iwhich was and I‘quote !There are some g
- good horses on there,? and, ‘he pointed to. the slip.‘ 1The one ‘at - ‘
" Hialeah is an 8 to.1 shot fand I'1l be all right 1if- ‘he runs in,' :
The man known as Frank accepted the slip and the money and placed v?
_them both in his back pocket."” The males conferred in a normal -
" tone of voice, Marglotta was behind the bar at the time of this = = -
occurrence, tﬂe trooper could not state ‘his exact position.~,4g,;w;3;

S “Approximately five minutes later an older male seated at,*]

_ ohe of the tables in the barroom, called Frank (later identified _

. as Frank Pisiona) over to where he was seateds The officer de-’.‘
scribed the next occurrence thusly: e

"The older man seated at the table;said to Frank and R
I quote, '597 for a half.! He then said some- further ST
conVersation which I wasn't able to hear clearly but I -
-was able to hear some numbers involved;in the conver- .
-sation, There were numbers stated, Frank then sat ~
... --down at the table and took a plece of:paper out of his
' pocket and wrote something on it, Then, the older =
" man handed Frank a dollar bill and Frank gave him some o
ichange in coin," , : SRRV

At ‘that time the bartender was stationed ‘behind the bar. The of;~,o'
ficer departed from the tavern approximately 23105 p.m.r:\A.

S 'Feldherr revisited the licensed premises on February 29.5’.
- 1968 (a date not included in the charges) at approximately 12:30 v
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'pom, and seated himself at the bar, Margiotta was tending bar,
A male approached Frank, who was seated at the front end of the

" mately 1:05 p.m, and sat at the bar. Jimmy was tending bar,' The L

baré'and in a loud tone of volce said

"Hey, Frank, I got a horsee
tha i |

s hot today, but I'm broke. Wili you take a bet and trust

‘me for the two bucks?" Frank responded "I'm broke too."

Continuing Feldherr testified, "A few minutes after
that a white male en%ered having a mustache and walkéd over to -
Frank and whispered something to him, Frank then turned to the -
man and took a piece of paper out of his jacket poc¢ket and he -
wrote something on it, The man handed Frank some dollar bills

-and Frank put the money and the slip back into his podkete. ‘He

departed from the tavern at approximately 1:00 p.m.
- The trooper re-entered the tavern on March 13 at approxi—
mately 1215 p.m, and sat at the bar. Jimmy was tending bar. Upon
being asked what transpired, Feldherr responded, "an elderly man
who was seated toward the front of the bar on tﬁe.eustomer's side
left his seat and walked down toward the rear of the bar to where
Frank was seated, and I heard him say the number *765,' and I saw
him hand Frank some coins." Frank accepted the money, placed it -
in his poecket "and nodded his head to the man who then returned to
where he had been seated." Jimmy was behind the bar at that time ‘
cf this occurrenceo e

On March 25 1968 (a date not 1nc1uded in the eharges)

Feldherr entered the %avern at 1:50 p.mo, and positioned himself -
#in the approximate center area of the bare¥® Again, Jimmy was

gending bars The trooper's main observation on tha% day was as
ollowsoee- ,

~%jhile I was there the telephone rang on
: three ‘occasions, and each time the bartender,
Jimmy, answered 1t and each time he called
- Frank to the phone. The calls were for Frank, - =
- On the second call while Frank was in the phone
booth talking on the phoney, I walked past the
phone booth en route to the men's room, and
I observed at that time Fraink was writing on a. s
paper, on a piece of paper ‘and Frank was re-"-'~ nl
ferring to the Apmstrong's Daily News BevieW'Which a
- is commonly known as a iscratch sheet.'" . o

Feldherr next visited the tavern.on April 2 at’ approxi- .

trooper's testimony pertinent to the charges is as follows:
"Q What' did you observe, if anything?

A On thils occasion I observed Frank who was
seated near the front of the bar accept=
‘ing a numbers bet from a ¢ustomer seated next
to him to his lefte

Q Did you hear the conversation between Frank
and the other person? :

A Not clearly enough to qudue it but I could
hear clearly enou% to make the determination
that a numbers bet was bding made. In any
event I was able to hear numbers and see the
passing of money i
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o r It was the trooper's opinion that "the person known as.
] t rank' was. accepting horse and number bets on the: premises."

3 - Feldherr returned to the licensed premiBes on April & |

Cat approximately 12350 pem. and sat at the bar. ©“n this day. Frank;
was tending bar and Jimmy was seated on the patron's side of the

- bare Shortly thereafter, Jimmy went into the rear area and out of
sight. At 12:55 p.ms, by prearrangement, Investigator George He

- Friery .of the New Jersey State Police (accompanied by two other

" members of the New Jérsey State Police) entered the licensed -

~ premises with a warrant in his possession authorizing him to

- search the licensed premises and the person of Frank. ' Feldherr

- - proceeded to the rear and passed through two openings into "an
-.office type room", on one side of which "appeared to be a kitchen -
- area, there was a stove and a kitchen table, I noticed Jimmy, the

. bartender, the man who had been tending bar up to that date, seated "
- ~at the kitchen table," On the table he "observed an Armstrong's-

-~ Seratch Sheet and several slips of paper’ ‘which: I immediately was - .
- able to determine contained horse bets," Feldherr identified him-

- self as a state trooper and pointed out the slips to Trooper -
‘<;~4Friery.f Friery confiscated the slips. TR v

o T S On cross examination the witness testified that in view
i,‘of the fact that on February. 26 at the time Jack and Frank en-
. -gaged in conversation concerning horse race betting while seated
- ~toward the rear of the bar and he was not aware of Jimmy?ts position
- :-behind ‘the' b he could not say that Jimmy was.able ‘to hear the: '
o yoconversation
i at-a table-call to Frank and play the number 5974
" “was positioned at the bar approximately fifteen %ee
‘the table. At that time Jimmy was behind the- bars  He did not r
* know what. Jimmy was doing or where he was standlng at that time, -
',.He did not observe Jimmy accept any bets or give bets to anyone. S

- At the time that an unknown male placed a bet on 765
o on March 13, he did not know exactly where Jimmy was positioned
_behind the bar. _ ‘ :

. -~ The conversation between Frank and the unknown male con= -
:(cerning numbers betting on April 2 was in whispered tones, unlike :
the conversations on the other days. 'The witness reiterat ed that
.~ on April 4 Frank was tending bar and Jimmy was seated on the: .
: customer's side of the bar., S , S

Q o Trooper George He Friery (who had experience ‘in con-
ducting gambling investigations) testified that he entered the
licensed premises on April. % at 12:55 p.m. for the purpose of -
executing a search warrant directed against the licensed premises:
and a person named therein as "Frank."™ Feldherr pointed out
" Frank (who was tending bar) as the person named in the search
. warrant. On the person of Frank the officer found and "confis=
_cated some slips of paper with writing on them depicting numbers
- and horse bets," From the person of Jimmy he took a paper con-
_taining horse race bets., <n the kitchen area the officer found
- papers containing horse race and numbers bets. .

' . In defense of the charges, the 1icensee Margaret D.
‘Margiotta, denied that she ever allowed permitted or suffered - -
gambling upon the licensed premises or that she ever observed
gambling activity in any form taking place in the licensed prem--
ises, Neither would she nor her husband James Margiotta (Jimmy) .
-~ allow gambling upon the licensed premises. On many occasions .
Jimmy told Frank not to come in the licensed premises. She tends
“bar from 6:00 p.m. to 9:00 p.m, She never saw any gambling '

‘On- February 20 at the time he-heard ‘a male. ‘seated
e (the trooper)
t:distant from -~ .
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“activity take place | upon the 1i ensed premises; however, if she ,:
had, she. would have . eﬁected that person. - :

’ _ On cross. examination ‘the 1icensee testified that ‘her -

. husband Jimmy, Jimmy's sister 3oseph1ne Stieger and a male identi- -
~~.fied as Fred échwartZztended bar on various and recurring occasionss
During the period from Februarylto April 1968, she would come to
the barroom from her mpartment over the bar "maybe about one." She
did not recall ever seeing Trooper Feldherr in the barroom.' She:
recalled seeing Trooper Friery in the barroom on the day of ‘the-
raid, i.e., April 4, She was acquainted with Frank (Frank .
_P151ona) for "many years."T She was a friend of Frank's wife for
many yearss She never requested Frank to leave the tavernj how-
ever, she rememberedu“my husband throwing him out." This: occurred
* "about a month or two" prior to the raid by the state troopers. '
Frank was ejected from the premises many times by her husbandg
however he kept ret ningo She never. stepped Frank "from
coming : o ‘ :

: : Concerning Frank's employment the 1icensee testified
that "he was. always: selling things shirts, ties, underweare
She had heard that Frank accepted hets.v o

Concerning her husband's activities she testified as.
: follo'ws° , L

" MQ You mean he [Jimmy] bet, right? You
- know that he bet on horses9 right?

i'bet from anyone else?

& Yes, I guess T did.

Qq;Andlnw long has be been playing

_'[the horses? ,
A Well, we are married fortymthree yearse
th“Some forty-three years? T ,"
‘A'}Yes. : _ . | : B
’_QQ And did you ever know him to accept a

A No. That's why I am worklng today be- B
. --cause he is strlctly a playero

H?Q"Did you ever see your husband place a -
’.}fbet with Frank? -

: ; EﬁwNo.f They didn't get along."

: . During the course of the hearing the licensee's attorney
~moved that the Division produce the original notes prepared by - ,

- Feldherr during the course of the investigation which resulted in .
the charges herein, Subsequent to reserving decision thereon, I
ruled that Feldherr forward his original notes or a photocopy
thereof to the Division and that the attorney for the licensee be
‘afforded an opportunity to inspect and copy the notes, It has -
come to my attention that the licensee's attorney availed himself
of the opportunity thus. afforded but did not request that Feldherr”
be recalled for further cross: examination ‘at a continued hearing°

Additionally, the attorney for the 1icensee argued against
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. the adm1331on into ev1dence of certain SllpS of paper containing =
horse race bets which were found on a table in.the kitchen to-
wards” the rear of the premises. I reserved decision thereon ' -
until I could examine a photocopy or true copy of the license .
-.application. Having had the opportunity to examine such copy, I °
- recommend that the papers found on the kitchen table be received
in evidence for the reason- that the kitchen 1s a part of the -
~licensed’ premises.h : — . :

s In adgudicating this matter I am guided by the long
' established principle that disciplinary proceedings against .
liquor licensees .are civil in nature and require proof by a pre=
ponderance ‘of the believable evidence only. : L
Div, of Alcoholic Beverage Control 20 N.J. 373 (1 ’ o«
avis N.J. Super.. 2é2 (App. Div, 1960) 3 Howard Tavern" Incs Ve
Div. of Alcoholic Beverage Control (App.. Dive 19 2_,'not 0 ficially
,reported reprinted in Bulletin 1491, Item 1o

0 In appra1s1ng the factual plcture presented herein .
the credibility of witnesses must be weighed. = Testimony to be':
believed,; must not only proceed from the mouth of a credible wit- -
‘ness but’ must ‘be credible in itself, It must be such as the com=

mon experience and observation of mankind can approve as probable'.l:d'

“Supers’ T (App. DlVo 1961).;31_;

zrxfrule in these cases is that ‘the finding must f‘v
nt legal evidence and must be- grounded ona -

tainty as to the probabilities arising from a fair -
conside fgthe .evidence. . 324 C.J.85. Evidence, sec,” 10%2. o

: T closely observed the demeanor . of he witnesses as they
testified and have made a careful analysis and evaluation of their .
testimony. - It is my view that Trooper Feldlierr's testimony depict=:

~in_the circumstances, Spagnuolo v, Bonnet, 16 N;J. 546 (19%5),;1fg1:'t

ing the hase race and numbers betting was persuasive and credible, -

Considering the totality of the testimony, it can be inferred that
Frank was a horse. and numbers bookmaker. . The undisputed testimony
to the effect that the licensee's husband James Margiotta (who was .
employed as a ‘bartender by the licensee) was an inveterate horse .
player would. reasonably give rise to an inference: that Margiotta
would countenance the proscribed gambling activities in the li-i~

- censed premises. My view is buttressed by the finding of the

- numercus items (described as horse or numbers bets) not only in R
the kitchen area of the licensed premises but also on the person of
James Margiotta and Frank Pisiona on April 4, Furthermore, it is .

" noteworthy that Margiotta, although present at the hearing failed -
to take the witness stand., It may be ‘inferred that Margiotta could -
not refute the testimony offered by the troopers in behalf of. the
Division.‘ _ _

. ‘The licensee 1s, of course, fully. respbnsible for the

'~activities of her. employee during hlS employment on the licensed
premises, Kravis ve Hock, 137 N.J.L. 2523 In re Schneider, 12 N.J.
Super. Wi9; Fule 33 of State Regulation No, 20, The activities
and the knowledge of the bartender become the knowledge and respon—f
s1bility of the licensee. :

‘ After carefully considering all of the evidence adduced
herein and the legal principles applicable thereto, I conclude -
that the Division has proved its case by clear and convincing
testimony and by a fair preponderance of. the credible evidence,

I therefore recommend that the licensee be found guilty of the.
sald charges. ‘ o
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, Licensee has no prior adJudicated record of suSpension .:;,
" of licenses ' I further recommend that the license be suspended forjfn.
sixty days.. Re American House, Inc., Bulletin 1813, Item # S

ConcluS1ons and Order

written exceptions to the Hearer's report and argument, »
. thereto were filed by the licensee's attorney,‘pursuant to - L
Rule 6 of State Regulation Noe 16. , : ».~~“9i%

I find that the- matters contained 1n.the exceptio S
‘have either been ‘considered in detail by the Hearer in his ,eport o
or are w1thout merit, . _ . , .é' o

' Consequently hav1ng considered the entire record here-.ff
in including the transcript of testimony, the exhibits, ‘the .
Hearer's Treport and exceptions thereto, I concur in. the findings
ind conclusions of the Hearer and adep% them as my conclusions
hereins . : o SIS

Accordingly, it is, on - this 25th day of November, 1968¢-iﬂ'

ORDERED that Plenary Retail Consumption License G-60, |
issued by the Board of Commissioners of the Town of West New w;,zagjv
York to Margaret D, Margiotta,.t/a Park Cdfe, for premises. 6913?j551~_.
Park Avenue, West New York, be and the same is hereby suspende'

- for sixty (éo) days commencing at 3:00 a.ms Monday, December Z
1968 * and terminating at- 3 00 a.m. Friday, January 31, 1969.

JOSEPH M. KEEGAN = -
" Dmmeémor

*By order dated December 3y 1968 the suspension was 14
effeétivé 12 o'clock nonn, Wednesday _December 3, 1968,  and
the balance thereof was reimposed: to commence. at 12 o'clo
noon, Monday, Jannary 6, 1969, and’ to terminate at,3°®
Thursday, March 6, 19 9.’ S , L
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3¢ STATE LICENSES - APPLICATION FOR STATE BEVERAGE DISTRIBUTOR'S o
LICENSE DENIED, o

In the Mattervof Objections :
to the Issuance of a State
:%everage Distributor’s License . _ R
o . o , ' . e i
- -‘CONCLUSIONSE.,.»

L R L "

Mystic Bottling Co., Inc{
72-76 Lehigh: Avenue -
Paterson, New Jersey

Applicant, by Jean Stephenson Treasurer Pro se SUNRE T
~ Beer Distributors' Association of New Jersey by Richard H. R
Salzman9 President, and Aaron Wiss, Executive Director;-jlr
-an Objector, Pro se - SRR
Robert H. Chester, Esq., Attorney for North Jersey Package StoreS' ST
’ Association, an Objector. B | L

"BY THE DIRECTOR°— 4 , o B
| The Hearer has filed the following report herein.ebfjfﬂ;ﬂffiﬁidf

. Hearer's. Report :ff

: written ob;ections to an qplication' P »State Beverage SRR
_,Distributor‘s license for the license year 1968-69 having been: ...

.~ .filed by two. objectors, a hearing was held “the '
x‘iRule 12.0 StateﬁRegulation No.: 1.;4 L

. - The obaections set forth at this hearing are grounded .-~ " -
on the contentions that (a) there is no need or- necessity for the ..
issuance of the said license and (b) the application was not made -

- in good faith since the applicant does not 1ntend to operate
under the said license, - , L o

. Mrs,. Jean Stephenson, treasurer of the corporate appli- E
cant, gave the following account: = She was under the obvious mise~ -
apprehension that this application was for renewal of the. previous
(1966-67) license, and the application was filed on. the renewal -
form., This applicant has held an SBD license since 1961 and - ‘

- operated under that license in connection with its primary. busi-fﬁﬂ
‘ness as a soda distributor, It failed to renew its license on -
July 1, 1967 because it no longer desired to continue in businessg;_'
and desired to sell the same, It has now sold its business to - -
the Tremont Bottling Company, and the applicant is no longer .
operating. It was under the impression that it could renew the
license which terminated in June 1967 and then "sell" the same
to Tremont., The witness admitted that the only reason for apply—
ing for renewal was to sell the same to Tremonto A

Richard H, Salzman, president of Beer Distributors'
Association of New Jersey (an objector here);, testified that his"
Association objects to the granting of this 1icense because there
is an abundance of SBD licenses operating in the State of New -
Jersey, more than adequate to serve the needs of the State., He

. noted that while SBD licensees have the privilege of operating

. throughout the State, there is a great concentration of these
licenses servicing Passaic County where this. applicant has been -
operating in prior years; further, that "because of the changing .
‘needs of the consumer and changing conditions in the industry", the - |
SBD licensee has had difficulty in meeting the _economic challenges... :

cConsequently, there have been less SBD 1icenses 1n this State -
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‘ during the past few years.; He felt that there has been less d
mand for home ‘delivery today thah before: and therefore, there
. an adequate number of SBB licenses to meet the needs 1n1he»S~ate

L Aaron W1ss, executive dlrector of Beer Distributors' -
Association of New Jersey, further explained and articulated thetand’
~ reasons for objecting to: 1ne grant of this application. - He noted,
) firstly that- this was. not.a renewal but a new application. . Second-'
no new SBD license has been issued by this Division in the past'
%teen years, Thirdly, not only is Passaic County adequately -
.serv1ced by such llcenSeS, but the territory is "inundated by - -
licensees from other areas as well." Finally, he maintained that;u"
this applicant has no intention of operatlng but 1is merely. en- .
deavoring to "traffic in a license by acquiring a new one and - ‘.
selling it t6 a non-licensee." From his long experience in associ-' '
ation with SBD licensees, it was his opinion that there is no o
present publlc need or nece531ty for the issuance of said licenSe,
and that the same should be denied., : B

I have carefully evaluated and assessed the testimony
offered hereln and conclude that the objections ralsed to the issup
ance of this application are merltorious. ; . o

The applicant is no longer in business, haVina sold its x
business to the. Tremont Bottling Company. The applicant does ‘not
intend to operate, but merely seeks to have this license. issued'“a. .-
to it so that it may in turn sell the same to Tremont, . It was ' =
under a misapprehension that it had the right to renew its 1i=
cense (which had expired in June 1967). The license having: ex-v‘
pired more than a year ago, the applicant retains no vested ox .
property. rights: therein and stands 1n the p031tion of 2 new .c,”f_fj’
applicant. , ‘ e , .~‘”'”

Inadvertently it filed a renewal form of application
instead of &an application for a new license. Obvicusly, it - -
retained no property right in the said license and had no- sala e ,

- interest thérein., To. grant its application under these circum=: -
stances ‘would do violence to both the letter and spirit of the °
Alcoholic Beverage Laws  The forthright approach: would have been
for the Tremont Bottling Company to make application for a new
SBD license;. Therefore, I find an absence of good’ faith on th
part of. this qmlicant in filing the said application.¢ '

_ Furthermore ‘I am persuaded and find that there is no:;{?”
present need. or- necessity for the issuance of such license,: '
.testimony conv1ncingly shows that during the past few year

"that in fact a number of SBD licensees have been unable o me \ R
the economic challenge for survival. This DlViSlon has rece;,et”‘fvh

- the current”year reflecting that trend. ther there Seems *o*be-
an over-abundance of such- 1icensees operating in the Passaic and -
Bergen counties ‘areae - : _

' In considering the question of public need and nec
the court, 1n Lakewood vV, Brandt,. 38 N.J. Bupers 462, stated,

"...authorlty issuing a liquor license mustg“ake ’

~° into ‘consideration more than the matter of
~ public ¢onvenience. +.o For one thing-—as naybe

- to be suggested by the concept of public. necessity

.. . ==consideration: should ‘be given to the questionvt-,'w

‘.. _whether there is any deficiency or lack in present

., facilities, Cf, In re Washington Ave. in Borotigh =
. of Chatham, 5 . Jo_Mlsc. 858 860 (Ciro Ct; 9 i
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And of course the paramount consideration is :
- the public interest, Cf, In re Greenville Bus
Cooy 17 NoJs 131, 1h3 (195h)."

Cf. Re Vincent Buonocore & Sons, Inc., Bulletin 1%92, Item 2. :

: The Director has the discretionary authority to issue or
deny such licenses based upon the publlc need and necessity and
the good faith of the applicant, '

Since I have determined that there is an absence of
good faith in view of the admitted intention of the applicant
not to exercise the privileges under this license but, rather, to
traffic in the same, and that there is no need or necessity for -
the issuance of a new SBD license at this time, 1t is accordingly .
recommended that the application of Mystic Bot%ling Coe.y Inc.y for -
an SBD license be<denied See Re Braunstein, Bulletin 656,
Item 23 Re Hoffman, Bulletin 713, Item 9. . _

Conc1u51ons

No exceptions to the Hearer’s report were filed in the o
above mattera . , . ‘ ,

Having care?ully con31dered the entire record herein
including the trenscrlpt of the testimony and. the Hearerfs .
report, I concur in the findings and conclusions of the Hearer o
and adopt them as my conclu31ons herein. _,? S :

© Ishall therefore deny the- applieation. .

ri_JOSEPH M. KEEGAN*
- DIRECTOR -

Dateds November 20, 1968
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. In the Matter of Disciplinary )
- Proceedings against e -?)pﬂ
~ NICHOLAS TALVACCHIA o
t/a. Tally's Bar . . e ) ‘
112 S. Georgia Avenue n'i.f»;B;,, CONCLUSION
Atlantic City, New Jersey _113‘)}¥;T~'* R n s
' Hblder of Plenary Retail Consumption )
~License C-126 for the year 1967-68 ..
and C-4t5 for the year 1968-69 issued )

-——-un------—-u---ﬂ-

Edward F, Ambrose, Esq., Appearing for Division. of Alconolic ff‘!”

' BY THE DIRECTOR° '

- State Regulation No. 20°,q£'

Bulletin 1594, Item. 13 Bulletin 1600, Item 1.~f;;g

| violation in 1949 occurrlng ‘more than five jears ago’ -disregs L€
"~ but considering the record of: suspension for similar violatioh

| for forty days, with remission of five days for the ‘plea. ente
~“leaving a net suspension of* thirty-five days. Re Markowitz,
f:Bulletin 1538, Item 1o e . L -

;,;1ssued by the Board .of Commis 3 :
- to Nicholas ‘Talvacchia, t/a. Tally's Bar, for premises: 11
.., Georgia Avenue, Atlantic

. for thirty-five (35) dap, ‘commencing at .7:00 a.m, Thursday ;

- - November 28, 1968, and termina’in’~

. '.2’ 19699 , ‘ e

5,

Rex Beer & Soda, Inc., 401=3" Mbntgomery St., Jersey Cityi Nao: J

Park, BenZiger & Co'j Inc. 99 Jall St New York Neu York:
a
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DISCIPLINARY PROCBEDINGS-n HOSTESS ACTIVITY - PRIOR SIMILAR
RECORD = LICENSE SUSPENDED'FOR 40 DAYS, LESS 5 FOB PLEAo

by the Board of Commi351oners of the
City of Atlantiec City = .

James F, McGovern, Jr., Esq., Attorney for. Licensee

CE Beverage Control

: Licensee pleads non- vult to a charge alleging tha-qeniﬁﬂﬁﬁf‘7
April 22, 23 and 24, 1968, he permitted female entertainers to . "
drink at the expense ‘of male patrons, in violation of Bule 22,

‘ Llcensee has a previous record of suspension of lice
then held for premises 147 S. Texas Avenue, Atlantic City, g th
municipal issuing authority for: ten days’ e%fective May 9,4 19 Dy
for sale to minors, and by thé Director .forthe instant: premises
for one hundred twenty days effective November 2, 196# for:
pernitting solicitation for- prostltution, indecent entertainmen
and hostess activity on‘the licénsed premises.  Re Talvacchia

The prior record of suspen51on of license for diss

1964 within the past five years, ‘the license will be.suspende

= Accordingly7

 ORDERED that
“of the City

City, be ‘and - the 'sameis hereby.

t. 7.£00. a.m. Thursd'

,‘.'.}'JOSBPH M. KEEGAN
DIRmCTOR

STATE LICEHSES - NEW APPLICAT ONS FILED

- Application filed December: 2%, 1968 for place-to-place’
“of State Beverage Distributeor's License SBD-27 fromi59l-
- Palisade Avenue,_Jersey City, New: Jersey.. EET

Appllcation filed nuary 1969 for Blenary Wholesale Licenz_

New Jersey State Library»

Director



