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B ill  o f Com plaint.

3tt (Efyattrery of Npiu

To the Honorable Edwin Robert W alker, Chancel-
lor of the State of New Jersey:

T h e C o m p la in a n t , C o s m o p o l i ta n  B a n k , a  c o r p o -
ra tion  e x is t in g  u n d e r  th e  la w s  o f  th e  S ta te  o f  N e w  
Y o rk , r e s p e c t fu lly  s h o w s :

Fir s t : T h a t  th e  d e fe n d a n t  W e n ig m a n n  C o n -
stru ction  C o m p a n y  is  a  c o r p o r a t io n  e x is t in g  u n d e r  
the la w s o f  th e  S ta te  o f  N e w  Y o r k .

Sec o n d : T h a t  f o r  s o m e  t im e  p r i o r  t o  O c to b e r  
19th, 1913, th e  d e fe n d a n t  C h r is t in e  W e n ig m a n n  
w as in d eb ted  t o  y o u r  c o m p la in a n t  in  s u m s  o f  m o n e y  
in  excess  o f  F iv e  th o u s a n d  d o l la r s  ( $ 5 ,0 0 0 ) ,  a n d  
con tin u ed  t o  r e m a in  s o  in d e b te d  t o  y o u r  c o m p la in -
ant d ow n  t o  a n d  in c lu d in g  th e  1 5 th  d a y  o f  J u ly ,  
1914, on  w h ich  s a id  d a te  th e  d e fe n d a n t  C h r is t in e  
W en igm an n  b e in g  s o  in d e b te d  t o  y o u r  c o m p la in a n t

Pauli ne  W e n ig ma n n , Ch r is t in e  
W e n ig ma n n , Er ne st  W eni g -
ma n n  and W e n ig ma n n  Co n -
st r uc t io n  Co mp a n y ,

Co smo po l it an  Ba n k , a corpora-
tion,

C o m p la in a n t ,

a g a in s t

D e fe n d a n ts .

O n  B i l l ,  &c. 
F i le d  A p r i l  
2 7 , 1915 .
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in  th e  su m  o f  F o u r  th o u s a n d  d o l la r s  ($ 4 ,0 0 0 )  a n d  
in te r e s t  o n  a  p r o m is s o r y  n o te , y o u r  c o m p la in a n t  
th e n  c o m m e n c e d  a n  a c t io n  u p o n  s a id  in d e b te d n e s s  
a g a in s t  th e  s a id  d e fe n d a n t  C h r is t in e  W e n ig m a n n , 
f o r  th e  r e c o v e r y  o f  th e  s a id  d e b t  a n d  in t e r e s t  th e re -
o n , in  th e  S u p r e m e  C o u r t  o f  th e  S ta te  o f  N e w  Y o r k ,  
B r o n x  C o u n ty , a n d  t h a t  a  s u m m o n s  a n d  c o m p la in t  
in  s a id  a c t io n  w e r e  d u ly  s e rv e d  o n  th e  s a id  d e fe n d -
a n t  C h r is t in e  W e n ig m a n n  p e r s o n a l ly  o n  A u g u s t  
2 5 th , 1 9 1 4 , a n d  s u ch  p r o c e e d in g s  w e r e ,  th e r e u p o n  
h a d  in  th e  s a id  s u it  t h a t  a f t e r w a r d s , t o  w it ,  o n  th e  
1 5 th  d a y  o f  S e p te m b e r , 191 4 , y o u r  c o m p la in a n t  d u ly  
r e c o v e r e d  a  ju d g m e n t  a g a in s t  th e  s a id  d e fe n d a n t  
C h r is t in e  W e n ig m a n n  in  th e  s a id  S u p r e m e  C o u r t  
o f  th e  S ta te  o f  N e w  Y o r k ,  B r o n x  C o u n ty , f o r  th e  
su m  o f  F o u r  th o u s a n d  a n d  t h ir t y -n in e  a n d  2 6 /1 0 0  
d o l la r s  ($ 4 ,03 -9 .2 6 ) d a m a g e s , in c lu d in g  costs*  a s  
a p p e a r s  b y  th e  r e c o r d  o f  th e  s a id  ju d g m e n t  n o w  re -
m a in in g  in  th e  o ffic e  o f  th e  C le r k  o f  th e  s a id  S u -
p r e m e  C o u r t  o f  th e  S t a t e  o f  N e w  Y o r k ,  B r o n x  
C o u n ty .

Th ird  : T h a t  o n  th e  1 5 th  d a y  o f  S e p te m b e r , 1914, 
e x e c u t io n  o n  s a id  ju d g m e n t  w a s  o n  th e  s a id  d a y  
d u ly  is s u e d  t o  th e  S h e r i f f  o f  s a id  C o u n t y  o f  th e  
B r o n x  a g a in s t  th e  r e a l a n d  p e r s o n a l  p r o p e r t y  o f  
s a id  d e fe n d a n t  C h r is t in e  W e n ig m a n n , in  w h ich  
c o u n t y  th e  s a id  C h r is t in e  W e n ig m a n n  th e n  re s id e d , 
w h ich  s a id  e x e c u t io n  h a s  b een  d u ly  r e tu r n e d  t o  the 
s a id  S h e r i f f  w h o l ly  u n s a t is fie d , a n d  s a id  ju d g m e n t  
r e m a in s  w h o l ly  u n p a id .

Fourth  : Y o u r  c o m p la in a n t  fu r th e r  s h o w s  th at 
th e r e a fte r  y o u r  c o m p la in a n t  c o m m e n c e d  a n  a c t io n  
u p o n  th e  a fo r e s a id  ju d g m e n t  a g a in s t  th e  s a id  C h r is -
t in e  W e n ig m a n n  f o r  th e  r e c o v e r y  o f  th e  s a id  ju d g -
m e n t  in  th e  S u p r e m e  C o u r t  o f  N e w  J e r s e y , a n d  th a t
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the d e fe n d a n t  C h r is t in e  W e n ig m a n n  w a s  d u ly  
served  o n  th e  2 9 th  d a y  o f  J a n u a r y ,  1 9 1 5 , w ith  a  c o p y  
o f  th e  s u m m o n s  a n d  c o m p la in t  in  s a id  a c t io n ,  a n d  
such  p r o c e e d in g s  w e r e  th e r e u p o n  h a d  in  th e  s a id  
su it th a t  a f t e r w a r d s , t o  w it ,  o n  th e  2 5 th  d a y  o f  F e b -
ru a ry , 1915 , y o u r  c o m p la in a n t  r e c o v e r e d  a  ju d g -
m ent a g a in s t  th e  s a id  d e fe n d a n t  C h r is t in e  W e n ig -
m ann in  th e  s a id  S u p r e m e  C o u r t  f o r  th e  su m  o f  
F o r ty -o n e  h u n d r e d  a n d  s e v e n ty -s ix  a n d  0 1 /1 0 0  d o l -
lars  ($ 4 ,1 7 6 .0 1 )  d a m a g e s , in c lu d in g  c o s ts , a s  b y  th e  
re co rd  o f  th e  s a id  ju d g m e n t  n o w  r e m a in in g  in  th e  
office  o f  th e  C le r k  o f  th e  s a id  S u p r e m e  C o u r t  a t  
T ren ton , r e fe r e n c e  b e in g  th e r e u n to  h a d , w i l l  m o re  
fu lly  a n d  a t la r g e  a p p e a r .

Fif t h  : Y o u r  c o m p la in a n t  fu r t h e r  s h o w s  th a t
fo r  th e  p u r p o s e  o f  o b t a in in g  s a t is fa c t io n  o f  th e  s a id  
ju d g m e n t  it  c a u s e d  t o  b e  is s u e d  th e r e o n  o u t  o f  th e  
sa id  S u p re m e  C o u r t  a  w r i t  o f  fieri facias de bonis et  
terris, w h ich  w r it  h a v in g  b e e n  iir s t  d u ly  r e c o r d e d , 
w as d e liv e re d  t o  th e  S h e r i f f  o f  th e  s a id  C o u n t y  o f  
H u n te rd o n , t o  w h o m  it  w a s  d ir e c t e d , a n d  th e r e b y  
he w a s  c o m m a n d e d  th a t  o f  th e  s a id  g o o d s  a n d  c h a t -
te ls  o f  th e  s a id  C h r is t in e  W e n ig m a n n  in  h is  c o u n t y  
he sh ou ld  c a u s e  t o  b e  m a d e  th e  s a id  su m  o f  F o r t y -  
on e  h u n d re d  a n d  s e v e n ty -s ix  a n d  01/100 d o l la r s  
($ 4 ,1 7 6 .0 1 ) , s o  a s  a fo r e s a id  a d ju d g e d  t o  y o u r  c o m -
p la in a n t, a n d  t h a t  i f  s u ff ic ie n t  g o o d s  a n d  c h a t te ls  
o f  th e  sa id  C h r is t in e  W e n ig m a n n  in  h is  c o u n t y  h e  
co u ld  n o t  fin d  w h e r e o f  to- m a k e  s a id  m o n e y s , h e  
sh ou ld  ca u se  th e  w h o le  o r  th e  r e s id u e , a s  th e  ca s e  
m ig h t re q u ire , o f  th e  s a id  m o n e y s  t o  b e  m a d e  o f  th e  
lan ds, ten em en ts , h e r e d ita m e n ts  a n d  r e a l  e s ta te  
w h ereo f th e  s a id  C h r is t in e  W e n ig m a n n  w a s  se ize d , 
in  w h ich  c o u n ty  s h e  th e n  w a s , a n d  n o w  is , a  r e s i -
dent, a n d  y o u r  c o m p la in a n t  fu r t h e r  s h o w s  th a t  
Joh n  W . S h a rp , S h e r i f f  o f  s a id  C o u n ty  o f  H u n te r -
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d o n , t o  w h o m  th e  s a id  w r i t  o f  e x e c u t io n  w a s  d i -
r e c te d  a n d  d e liv e r e d , b e in g  u n a b le  t o  f in d  a n y  g o o d s  
a n d  c h a t te ls  o f  th e  s a id  C h r is t in e  W e n ig m a n n  
w h e r e o n  t o  le v y  a n d  m a k e  th e  s a id  ju d g m e n t ,  ca u se d  
h is  r e tu r n  t o  b e  m a d e  a s  f o l l o w s : “ I  h e r e b y  r e tu r n  
th e  w ith in  e x e c u t io n  u n s a t is f ie d  f o r  w a n t  o f  g o o d s , 
c h a t te ls , la n d s , te n e m e n ts  o r  h e r e d ita m e n ts  t o  be  
f o u n d  in  H u n t e r d o n  C o u n t y  b e lo n g in g  t o  o r  o w n e d  
b y  th e  d e fe n d a n t  C h r is t in e  W e n ig m a n n . D a te d , 
M a r c h  4, 1916 , J o h n  W . S h a r p , S h e r i f f ,”  a n d  th is  
m o r e  f u l l y  a p p e a r s  f r o m  th e  e n d o r s e m e n t  o n  sa id  
w r i t  w h ic h  w a s  file d  in  th e  o f f ic e  o f  th e  C le r k  o f  th e  
s a id  S u p r e m e  C o u r t  a t  T r e n to n

Six t h  : Y o u r  c o m p la in a n t  fu r t h e r  s h o w s  th a t
th e  d e fe n d a n t  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  
p r io r  t o  th e  1 1 th  d a y  o f  J u ly ,  191 4 , w a s  s e iz e d  a n d  
p o ss e s se d  o f  c e r ta in  t r a c t s  o f  la n d  b e g in n in g  a t  a  
p o in t  2 2 0  fe e t  s o u th  f r o m  1 8 2 n d  S tr e e t  a n d  W e b s te r  
A v e n u e  in  th e  B o r o u g h  o f  th e  B r o n x ,  C it y  a n d  S ta te  
o f  N e w  Y o r k ,  w h ic h  l o t s  w e r e  o n  th e  w e s t  s id e  o f  
W e b s t e r  A v e n u e , b e in g  2 5 0  fe e t  in  w id th  o n  W e b -
s te r  A v e n u e  a n d  100  fe e t  d e e p , w h ic h  w e r e  o f  th e  
v a lu e  o f  T w e n ty -s e v e n  th o u s a n d  d o l la r s  ($ 2 7 ,0 0 0 )  
o v e r  a n d  a b o v e  th e  e x is t in g  e n c u m b r a n c e s , and  

gQ w h ic h  p re m is e s  w e re  c a u s e d  t o  b e  c o n v e y e d  a n d  
t r a n s fe r r e d  t o  s a id  d e fe n d a n t  W e n ig m a n n  C o n -
s t r u c t io n  C o m p a n y  b y  th e  d e fe n d a n t  E r n e s t  W e n ig -
m a n n .

Se v e n t h  : T h a t  th e  s a id  W e n ig m a n n  C o n s tr u c -
t io n  C o m p a n y  h a d  a  c a p it a l  s to c k  c o n s is t in g  o f  
tw e n ty  s h a re s  o f  th e  p a r  v a lu e  o f  $100 e a ch , o f  
w h ic h  th e  d e fe n d a n t  E r n e s t  W e n ig m a n n  w a s  the 
o w n e r  a n d  h o ld e r  o f  e ig h te e n  s h a re s , th e  d e fe n d a n t  
C h r is t in e  W e n ig m a n n  w a s  th e  h o ld e r  o f  o n e  share, 
w h ich  h a d  b een  t r a n s fe r r e d  t o  h e r  b y  th e  sa id  
E r n e s t  W e n ig m a n n , h e r  h u s b a n d , a n d  o n e  L e a n o re
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W e n ig m a n n , a  d a u g h te r  o f  th e  d e fe n d a n t  E r n e s t  
W e n ig m a n n , w a s  th e  h o ld e r  o f  th e  r e m a in in g  sh a re  
o f  s tock .

Eig h t h  : T h a t  o n  o r  a b o u t  th e  1 1 th  d a y  o f  J u ly ,
1914, i t  w a s  a g r e e d  b y  a n d  b e tw e e n  th e  d e fe n d a n ts  ^  
herein  th a t  f o r  th e  p u r p o s e  o f  s e c u r in g  th e  in d e b te d -
ness o f  th e  d e fe n d a n t  E r n e s t  W e n ig m a n n  t o  th e  d e -
fe n d a n t  C h r is t in e  W e n ig m a n n , th e n  a m o u n t in g  t o  
u p w a rd s  o f  th e  s u m  o f  T h ir t y  th o u s a n d  d o l la r s  
($ 3 0 ,0 0 0 ), th a t  th e  s a id  p r e m is e s  o n  W e b s t e r  A v e -
nue, s o  s e iz e d  a n d  p o s s e s s e d  b y  th e  W e n ig m a n n  
C o n s tr u c t io n  C o m p a n y  a s  h e r e in b e fo r e  m e n t io n e d , 
sh ou ld  b e  c o n v e y e d , a n d  w a s  th e n  fu r th e r  a g re e d  
fo r  th e  p u r p o s e  o f  d e p r iv in g  a n d  d e fe a t in g  th is  
p la in t if f ’ s  c la im  a n d  ju d g m e n t ,  th a t  th e  t i t l e  u n d e r  
such  c o n v e y a n c e s  s h o u ld  n o t  b e  ta k e n  in  th e  n a m e  
o f  sa id  C h r is t in e  W e n ig m a n n , b u t  s u ch  t i t l e  s h o u ld  
be ta k en  in  th e  n a m e  o f  th e  d e fe n d a n t  P a u l in e  
W e n ig m a n n , t o  h o ld  th e  s a m e  a n d  th e  p r o c e e d s  
th e re o f f o r  th e  u se  a n d  b e n e fit  o f  a n d  in  t r u s t  f o r  
her m oth er , s a id  C h r is t in e  W e n ig m a n n .

Nin t h  ( a )  : T h a t  s a id  c o n v e y a n c e  a n d  t r a n s fe r  
o f  sa id  r e a l p r o p e r t y  h e r e in b e fo r e  m e n t io n e d  w a s  
m ad e t o  c o v e r  u p  a n d  c o n c e a l  th e  r ig h t  a n d  t i t l e  o f  
the d e fe n d a n t  C h r is t in e  W e n ig m a n n  th e r e to , w i t h -
ou t a n y  c o n s id e r a t io n  t h e r e fo r  b e in g  g iv e n  b y  s a id  
d e fe n d a n t P a u l in e  W e n ig m a n n , a n d  w ith  in t e n t  t o  
h in d er, d e la y  a n d  d e fr a u d  th is  c o m p la in a n t  o f  i t s  
ju s t  c la im  a g a in s t  th e  s a id  d e fe n d a n t  C h r is t in e  
W e n ig m a n n .

Nin t h  : Y o u r  c o m p la in a n t  fu r t h e r  s h o w s  th a t  it  
has been  in fo r m e d  a n d  v e r i ly  b e lie v e s  it  t o  b e  tru e , 
and  th e re fo re  e x p r e s s ly  c h a r g e s , t h a t  n o  c o n s id e r a -
tion  w h a tso e v e r  w a s  p a id  f o r  a n y  o f  th e  s a id  t r a n s -
fers, c o n v e y a n ce s  a n d  e x c h a n g e , a n d  th a t  th e  sa id
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P a u l in e  W e n ig m a n n  h a s  ta k e n  a n d  h e ld  a n d  s till 
h o ld s  th e  t i t le  t o  s a id  r e a l p r o p e r t y  a n d  th e  p r o -
c e e d s  th e r e o f  f o r  th e  b e n e fit  a n d  u s e  o f  h e r  m o th e r , 
th e  d e fe n d a n t  C h r is t in e  W e n ig m a n n , a n d  t h a t  th e  
s a id  P a u l in e  W e n ig m a n n  h a s  n o  b e n e fic ia l  in te re s t  
th e re in .

Te n t h  : T h a t  th e r e a fte r ,  a n d  o n  o r  a b o u t  th e
1 8 th  d a y  o f  J u ly ,  1 9 1 4 , th e  s a id  d e fe n d a n t  P a u lin e  
W e n ig m a n n  m a d e  a n  e x c h a n g e  w ith  o n e  L i l l ia n  B . 
R o g e r s  w h e r e b y  th e  s a id  d e fe n d a n t  P a u l in e  W e n ig -
m a n n  t r a n s fe r r e d  th e  a fo r e s a id  W e b s t e r  A v e n u e  
lo t s  f o r  a  c e r ta in  t r a c t  o f  la n d  a n d  p r e m is e s  o w n e d  
b y  th e  s a id  L i l l ia n  B . R o g e r s ,  s itu a te  in  th e  T o w n -
s h ip  o f  D e la w a r e , C o u n ty  o f  H u n t e r d o n ,  S ta te  o f  
N e w  J e r s e y , w h ic h  p r o p e r t y  is  m o r e  p a r t ic u la r ly  
d e s c r ib e d  a s  f o l l o w s :

A ll  t h a t  c e r ta in  t r a c t  o f  la n d  a n d  p re m ise s  
s itu a te  in  th e  to w n s h ip  o f  D e la w a r e , in  the 
c o u n t y  o f  H u n t e r d o n  a n d  S ta te  o f  N e w  J e rse y , 
b o u n d e d  a n d  d e s c r ib e d  a s  f o l l o w s :

B e g in n in g  a t  a  c o r n e r  in  th e  s to n e  w a ll  in  a 
l in e  o f  E l is h a  P . T o m l in s o n ’s  la n d  a n d  is  a 
c o r n e r  t o  D a v id  M o r g a n ’ s  l a n d ; th e n c e  (1 )  
w ith  th e  l in e  o f  th e  la t t e r  n o r t h  fo u r te e n  de- 

3 0  g r e e s  w e s t  o n e  c h a in  a n d  t h ir t y  l in k s  t o  a  c o r -
n e r  in  th e  s a m e ; th e n c e  ( 2 ) n o r th  th ir ty -th re e  
d e g re e s  w e s t  f o u r  c h a in s  a n d  tw e n tv -n in e  lin k s  
t o  a  c o r n e r  in  th e  p u b l ic  r o a d ; th e n c e  ( 3 )  a lo n g  
s a id  r o a d  n o r th  e ig h te e n  a n d  th r e e -q u a r te r  d e -
g r e e s  w e s t  n in e  c h a in s  a n d  f i fty -s e v e n  l in k s  to  
a n o th e r  c o r n e r  in  s a id  r o a d , o n  th e  e a s t  s ide  
t h e r e o f ;  th e n c e  ( 4 )  n o r th  n in e  a n d  a  h a lf  d e -
g re e s  w e s t  n in e  c h a in s  a n d  f i fty -s e v e n  lin k s  to  
a  c o r n e r  o n  th e  e a s t  s id e  o f  s a id  r o a d ; th en ce  
( 5 )  s t i l l  w ith  th e  sa m e , n o r th  tw e n ty -e ig h t  de-
g re e s  w e s t  f o u r  c h a in s  t o  th e  c e n t r e  o f  T h e

40



Bill o f Complaint.

N e w  R o a d  le a d in g  f r o m  S e r g e a n ts v i l le  t o  th e  
B a p t is t t o w n  R o a d ,  a n d  is  a  c o r n e r  t o  I s r a e l  G . 
S h e r m a n ’s l a n d ;  th e n c e  ( 6 ) w ith  h is  l in e  a n d  
th e  n e w  r o a d , n o r th  s ix t y - t w o  a n d  a  h a l f  d e -
g re e s  w e s t  tw e lv e  c h a in s  a n d  t w e n t y - fo u r  l in k s  
t o  a  s to n e  f o r  a  c o r n e r  o n  th e  n o r th  s id e  o f  s a id  
r o a d ;  th e n c e  ( 7 )  w ith  th e  sa m e , n o r th  s ix ty -  
five  d e g re e s  a n d  f i f t y  m in u te s  e a s t  th ir te e n  
c h a in s  t o  a  s ta k e  f o r  a  c o r n e r  in  A n d r e w  S h e r -
m a n ’s  l in e  in  s a id  r o a d ;  th e n c e  ( 8 ) w ith  a  l in e  
o f  th e  sa m e , n o r th  s e v e n ty - fo u r  d e g r e e s  a n d  
f i fty  m in u te s  e a s t  t w e n ty -t w o  c h a in s  a n d  f ifty -  
o n e  l in k s  t o  a  s to n e  f o r  a  c o r n e r  in  th e  m id d le  
o f  th e  a fo r e s a id  r o a d  a n d  in  M a th ia s  W i l l i a m -
s o n ’s l in e ;  th e n c e  ( 9 )  w ith  h is  lin e , s o u th  f o r t y -  
five  m in u te s  e a s t  s e v e n te e n  c h a in s  a n d  se v e n ty - 
f o u r  l in k s  t o  a  s to n e  f o r  a  c o r n e r  in  o r  n e a r  th e  
c o r n e r  o f  th e  s to n e  w a l l ;  th e n c e  ( 10) w ith  a  
l in e  o f  la n d  a b o u t  t o  b e  c o n v e y e d  t o  L e w is  
S n y d e r  s o u th  fiv e  d e g r e e s  e a s t  tw e n ty -e ig h t  
c h a in s  a n d  s e v e n ty -tw o  l in k s  t o  a  c o r n e r  in  J o -
seph  R e a d in g ’ s  l i n e ;  th e n ce  ( 1 1 )  w ith  h is  lin e , 
s o u th  fo r ty -s e v e n  a n d  a  h a l f  d e g r e e s  w e s t  o n e  
ch a in  a n d  tw e n ty -s e v e n  l in k s  t o  a  s to n e  s e t  b y  
fo r m e r  o w n e r  a n d  c e r t i f ie d  f o r  a  c o r n e r ,  beinsr/  o
five fe e t  s ix  in c h e s  n o r th  o f  a  la r g e  fa s t  s to n e  
o r  r o c k ;  th e n c e  ( 12) s o u th  th ir ty -s e v e n  a n d  a  
h a lf  d e g re e s  e a s t  t w e n t y - fo u r  l in k s  t o  a  s to n e  
set in  th e  sa m e  m a n n e r  f o r  a  c o r n e r ,  th e  la s t  
l in e  r u n s  o v e r  th e  c e n t r e  o f  th e  a fo r e s a id  fa s t  
s to n e  o r  r o c k ;  th e n c e  ( 1 3 )  w ith  a  l in e  o f  th e  
sam e, a n d  J a m e s  W o lv e r t o n ’ s l in e ,  s o u th  fo r t y -  
f o u r  d e g re e s  a n d  th r e e -q u a r te r s  w e s t  tw e n ty -  
o n e  c h a in s  a n d  s ix t y - t w o  l in k s  t o  a  s to n e  se t 
a n d  c e r t if ie d  a s  a n  e s ta b lis h e d  c o r n e r  t o  la n d s  
o f  J a m e s  W o lv e r t o n  ( th e  la s t  l in e  h a s  a  la r g e  
C h estn u t t r e e  m a r k e d  f o r  a  l in e  o f  a n c ie n t
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m a r k ) ; th e n c e  ( 1 4 )  w ith  th e  sa m e , a n d  J o h n  
H a r tp e n c e  l in e , s o u th  s e v e n ty -s ix  a n d  th ree - 
q u a r te r  d e g re e s  w e s t  e le v e n  c h a in s  a n d  f o r t y -  
t w o  l in k s  t o  a  c o r n e r  in  s a id  H a r t p e n c e  l in e  
a n d  c o r n e r  t o  la n d  o f  E . P . T o m l in s o n ; th e n ce  

^0 ( 1 5 )  u p  th e  m id d le  o f  th e  r o a d , n o r th  tw e n ty -
fiv e  a n d  a  h a l f  d e g r e e s  w e s t  f i fte e n  c h a in s  t o  a 
c o r n e r  o p p o s it e  th e  d w e l l i n g ; th e n c e  ( 1 6 )  s t i l l  
a lo n g  th e  m id d le  o f  th e  r o a d , n o r th  tw e n ty -o n e  
a n d  th r e e -q u a r te r  d e g re e s  w e s t  n in e  c h a in s  a n d  
f o r t y  l in k s  t o  a  c o r n e r  in  s a id  r o a d ; th e n ce  
( 1 7 )  s o u th  s ix ty -o n e  a n d  a  h a l f  d e g r e e s  w e s t  
o n e  c h a in  a n d  f o r t y - f o u r  l in k s  t o  a  c o r n e r  in  
s a id  r o a d ;  th e n c e  ( 1 8 )  s o u th  s ix ty -o n e  a n d  a  
h a l f  d e g re e s  w e s t  o n e  c h a in  a n d  f o r t y - f o u r  

2Q lin k s  t o  th e  b e g in n in g , c o n t a in in g  t w o  h u n d r e d
a n d  fiv e  a n d  9 2 /1 0 0  a c r e s , m o r e  o r  less.

B e in g  th e  sa m e  la n d  th a t  w a s  c o n v e y e d  t o  
th e  s a id  J o s e p h  D . W i ls o n  b y  H e n r y  F . B o d in e  
a n d  o th e rs , c o m m is s io n e r s ,  b y  d e e d  b e a r in g  
d a te  th e  3 1 st  d a y  o f  D e c e m b e r , 190 6 , a n d  re -
c o r d e d  in  th e  C le r k ’ s O ff ice  o f  th e  C o u n ty  o f  
H u n te r d o n  in  B o o k  28 1  o f  D e e d s , P a g e  163, 
&c.

30  ALS0
A l l  th a t  c e r ta in  t r a c t  o r  p a r c e l  o f  la n d  a n d  

p re m is e s , h e r e in a ft e r  p a r t i c u la r ly  d e sc r ib e d , 
s itu a te , l y in g  a n d  b e in g  in  th e  T o w n s h ip  o f  
D e la w a r e , in  th e  C o u n ty  o f  H u n t e r d o n  a n d  
S ta te  o f  N e w  J e r s e y , b o u n d e d  a n d  d e s c r ib e d  as 
f o l l o w s :

Begin ni ng  a t  a  c o r n e r  in  th e  w a ll ,  c o r n e r  
a ls o  t o  J o h n  W i l s o n ’s  la n d , a n d  r u n n in g  th e n ce  
b y  h is  l in e  ( 1 ) s o u th  fo r t y -n in e  d e g re e s  w est 
th ir te e n  c h a in s  a n d  tw e n ty -e ig h t  l in k s  to  a  cor-
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n e r  o f  A n d r e w  S h e r m a n ’ s l a n d :  th e n c e  b y  h is  
la n d  ( 2 ) n o r th  th r e e  a n d  th r e e -q u a r te r s  d e -
g re e s  w e s t  f i fte e n  c h a in s  a n d  s e v e n ty -s ix  l in k s  
t o  th e  c o r n e r  o f  a  l o t  la t e ly  c o n v e y e d  t o  J o h n  
H . B r a y ;  th e n c e  b y  h is  l in e  ( 3 )  n o r t h  e ig h ty -  
fiv e  d e g re e s  e a s t  e le v e n  c h a in s  a n d  e le v e n  l in k s  
t o  a  c o r n e r  in  th e  w a ll ,  c o r n e r  t o  th e  la n d s  o f  
th e  h e ir s  o f  S a m u e l J o h n s o n ;  th e n c e  b y  th e  
sa m e  ( 4 )  s o u th  a  q u a r t e r  o f  a  d e g r e e  e a s t  e ig h t  
c h a in s  t o  th e  p la c e  o f  b e g in n in g , c o n t a in in g  
fo u r te e n  a c r e s  a n d  4 8 /1 0 0  o f  a n  a c r e  o f  la n d , 
be th e  sa m e  m o r e  o r  le ss , t o g e t h e r  w ith  a  r ig h t  
o f  w a y  t h r o u g h  w h a t  is  k n o w n  a s  th e  S h e rm a n  
fa r m , fo r m e r ly  o w n e d  b y  th e  s a id  J o s e p h  D . 
W ils o n ,  s a id  r ig h t  o f  w a y  t o  b e  a s  p r o v id e d  f o r  
in  D e e d  o f  c o n v e y a n c e  f r o m  th e  s a id  J o s e p h  D . 
W i ls o n  a n d  w i fe  f o r  th e  s a id  S h e r m a n  f a r m ;  
th e  t r a c t  h e r e in  c o n v e y e d  b e in g  th e  sa m e  t h a t  
w a s  c o n v e y e d  t o  th e  s a id  J o s e p h  D . W i ls o n  b y  
J a c k s o n  B u r k e t t  a n d  w i fe  b y  d e e d  b e a r in g  
d a te  o f  th e  1 2 th  d a y  o f  A p r i l ,  1 8 9 5 , a n d  r e -
c o r d e d  in  th e  C le r k ’ s  o ffic e  o f  s a id  C o u n t y  in  
B o o k  o f  D e e d s , Y o l .  2 4 2 , P a g e  2 0 5 , &c.

T o g e th e r  w ith  a l l  th e  l iv e  s to c k , f a r m in g  
u te n s ils , f a r m in g  im p le m e n ts , m a c h in e r y  a n d  
a ll  o f  th e  c r o p s  n o w  g r o w in g  in  o r  a b o u t  th e  
s a id  fa r m , a n d  a l l  o f  w h ic h  a r e  in c lu d e d  in  th is  
ru le , e x c e p t in g , h o w e v e r , th e  p e r s o n a l  p r o p e r t y  
n o w  o n  s a id  fa r m  b e lo n g in g  t o  W i l l ia m  A . 
T a y lo r ,  a n d  e x c e p t in g  th e  w h e a t  c r o p  n o w  
re a d y  f o r  h a r v e s t in g .

T h a t sa id  d e e d  t o  th e  d e fe n d a n t  P a u l in e  W e n ig -  
m ann  w a s  d a te d  th e  1 8 th  d a y  o f  J u ly ,  1 9 1 4 , a n d  w a s  
a ck n o w le d g e d  o n  th e  s a m e  d a y , a n d  r e c o r d e d  in  th e  
office  o f  th e  C le rk  o f  th e  C o u n t y  o f  H u n t e r d o n  o n  
J u ly  25th , 1914 , in  V o lu m e  3 1 2  o f  D e e d s  f o r  s a id
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c o u n t y ,  o n  p a g e  16. T h a t  th e  v a lu e  o f  s a id  p r o p -
e r ty  lo c a t e d  in  th e  T o w n s h ip  o f  D e la w a r e , C o u n ty  
o f  H u n t e r d o n  a n d  S ta te  o f  N e w  J e r s e y , is  T e n  th o u -
s a n d  d o l la r s  ( $ 10,000) ,  a n d  w h ic h  p r o p e r t y  is  su b -
je c t  t o  a n  a l le g e d  m o r tg a g e  o f  T w o  th o u s a n d  d o l- 
la r s  ( $ 2,000) .

E l e v e n t h  : T h a t  th e  s a id  a t t e m p te d  a lle g e d
tr a n s fe r ,  c o n v e y a n c e  a n d  e x c h a n g e  o f  s a id  p re m is e s  
a n d  p r o p e r t y  t o  th e  d e fe n d a n t  P a u l in e  W e n ig m a n n  
w a s  w ith o u t  a n y  c o n s id e r a t io n  w h a te v e r  a n d  w a s  
m a d e  w ith  in te n t  t o  h in d e r , d e la y , c h e a t  a n d  d e -
f r a u d  th e  c r e d i t o r s  o f  th e  d e fe n d a n t  C h r is t in e  
W e n ig m a n n , a n d  p a r t i c u la r ly  y o u r  c o m p la in a n t ’s 
ju d g m e n t  a n d  c la im , a l l  t o  t h e  k n o w le d g e  o f  th e  sa id  

0A d e fe n d a n t  P a u l in e  W e n ig m a n n .

Tw e l f t h  : T h a t  th e  a fo r e s a id  t r a n s fe r ,  c o n v e y -
a n c e  a n d  e x c h a n g e  w a s  f r a u d u le n t  u p o n  it s  fa ce , 
f o r  th e  re a s o n  t h a t  i t  w a s  a n  a t t e m p t  t o  t r a n s fe r  
f r o m  th e  d e fe n d a n t  W e n ig m a n n  C o n s t r u c t io n  C o m -
p a n y  t o  th e  d e fe n d a n t  P a u l in e  W e n ig m a n n , the 
d a u g h te r  o f  th e  p r e s id e n t  o f  th e  W e n ig m a n n  C o n -
s t r u c t io n  C o m p a n y , w ith o u t  a n y  c o n s id e r a t io n ,  and  
a f t e r  th e  in c u r r in g  o f  th e  in d e b te d n e s s  f r o m  th e  

^  s a id  C h r is t in e  W e n ig m a n n  t o  y o u r  c o m p la in a n t .

Th ir t e e n t h : Y o u r  c o m p la in a n t  fu r th e r  sh ow s
th a t  i t  h a s  f r e q u e n t ly  a n d  in  a  f r i e n d ly  m a n n e r  a p -
p l ie d  t o  th e  s a id  C h r is t in e  W e n ig m a n n  a n d  P a u lin e  
W e n ig m a n n  t o  p a y  th e  s a id  ju d g m e n t ,  o r  t o  ca n ce l 
a n d  s u r r e n d e r  th e  s a id  f r a u d u le n t  c o n v e y a n c e  o r  
t o  r e c o n v e y  o r  c a u s e  t o  b e  r e c o n v e y e d  th e  s a id  p re m -
is e s  t o  th e  s a id  C h r is t in e  W e n ig m a n n  so  th a t  th ey  
m a y  b e  s o ld  u n d e r  th e  s a id  e x e c u t io n  f o r  th e  sa tis -
fa c t io n  o f  th e  s a id  ju d g m e n t ,  a n d  a  g o o d  a n d  c le a r  
t i t le  g iv e n  t h e r e fo r  t o  th e1 p u r c h a s e r  th e r e o f ,  a s  in40
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e q u ity  a n d  g o o d  c o n s c ie n c e  th e y  o u g h t  t o  h a v e  
d o n e , a n d  a s . y o u r  c o m p la in a n t  w e l l  h o p e d  th e y  
w o u ld  h a v e  d o n e , b u t  w h ic h  th e y  w h o l ly  r e fu s e  
t o  d o .

T h a t  th e  d e fe n d a n t  C h r is t in e  W e n ig m a n n  is  p o s -
sessed  o f  n o  o t h e r  p r o p e r t y  in  t h is  s ta te  th a n  th e  
a b o v e -d e s c r ib e d  p re m is e s .

In  co nsi d er at io n  wh e r e o f , a n d  f o r  a s  m u c h  as 
y o u r  c o m p la in a n t  i s  r e m e d ile s s  in  th e  p r e m is e s  a t  
th e  c o m m o n  la w , a n d  c a n n o t  h a v e  a d e q u a te  r e l ie f  
e x c e p t  b y  th e  a id  o f  t h is  H o n o r a b le  C o u r t :

T o  th e  e n d  t h e r e o f  t h a t  th e  s a id  P a u l in e  W e n ig -
m a n n , C h r is t in e  W e n ig m a n n , E r n e s t  W e n ig m a n n  
a n d  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  h e r e to  
m a y , w ith o u t  o a th , fu l l ,  t r u e  a n d  p e r fe c t  a n s w e r  
m a k e  t o  a l l  a n d  s in g u la r  th e  p r e m is e s  a c c o r d in g  t o  
th e  b est o f  t h e ir  k n o w le d g e , in fo r m a t io n ,  r e m e m -
b ra n ce  a n d  b e lie f ,  a n d  th a t  th e y  m a y  set f o r t h  a n d  
d is c o v e r  th e  r e a l e s ta te  b e lo n g in g  t o  th e  s a id  C h r is -
t in e  W e n ig m a n n  a n d  c o n v e y e d  a s  h e r e in b e fo r e  m e n -
t io n e d , a n d  w h a t  d is p o s it io n  h a s  b e e n  m a d e  o f ,  o r  
e n c u m b r a n c e  p u t  u p o n , th e  sa m e , f u l l y  a n d  p a r t i c -
u la r ly , a n d  w h e th e r  th e  sa m e  is  e n c u m b e r e d , a n d  i f  
so, in  w h a t  m a n n e r , a n d  in  w h o s e  fa v o r ,  b y  w h o m , 
a n d  t o  w h a t  a m o u n t , a n d  w h e th e r  s u ch  c o n v e y a n c e s  
as b e fo r e  m e n t io n e d  w e re  m a d e  o f  th e  s a id  r e a l  e s -
tate , a n d  i f  so , f o r  o r  u p o n  w h a t  c o n s id e r a t io n ,  a n d  
to  w h om , w h e n  a n d  b y  w h o m , th e  s a m e  w a s  p a id ,  a n d  
w h o  h a s  p o ss e s se d  a n d  o c c u p ie d  s a id  p r e m is e s  a n d  
re ce iv ed  th e  r e n ts , is s u e s  a n d  p r o f i t s  t h e r e o f  s in c e  
th e  sa id  a l le g e d  o r  p r e te n d e d  c o n v e y a n c e s  t h e r e o f ;  
a n d  th a t  th e  s a id  d e fe n d a n ts  o r  s o m e  o r  o n e  o f  th e m  
m ay b e  d e c re e d  t o  p a y  t o  y o u r  c o m p la in a n t  th e  fu l l  
a m o u n t  d u e  a n d  o w in g  t o  it  o n  th e  s a id  ju d g m e n t ,  
w ith  in te re s t , c o s t s  a n d  e x e c u t io n  fe e s  a c c r u e d  
th e r e o n ; a n d  th a t  th e  s a id  f r a u d u le n t  c o n v e y a n c e s
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a n d  a l l  o th e r  f r a u d u le n t  c o n v e y a n c e s  a n d  e n c u m -
b r a n c e s  m a d e , c r e a te d  o r  s u ffe r e d  b e tw e e n  th e  s a id  
d e fe n d a n ts  a n d  a f fe c t in g  th e  s a id  la n d s  m a y  b e  set 

.a s id e  a n d  d e c la r e d  n u l l  a n d  v o id ,  a n d  t h a t  th e  s a id  
la n d s  m a y  b e  s o ld  fr e e , c le a r  a n d  d is c h a r g e d  o f  a n d  
f r o m  th e  s a id  f r a u d u le n t  d e e d s  a n d  a l l  o th e r  f r a u d u -
le n t  d e e d s  a n d  e n c u m b r a n c e s  u n d e r  th e  s a id  w r it  
o f  e x e c u t io n  o r  o th e r w is e , a n d  th e  p r o c e e d s  th e r e o f ,  
o r  s u ch  p a r t  o f  th e  s a m e  a s  m a y  b e  n e c e s s a r y , m a y  
b e  a p p l ie d  t o  th e  p a y m e n t  o f  y o u r  c o m p la in a n t ’s 
s a id  ju d g m e n t  ; a n d  t h a t  y o u r  c o m p la in a n t  m a y  
h a v e  su ch  o th e r  o r  fu r t h e r  r e l ie f  in  th e  p r e m is e s  as 
th e  n a tu r e  o f  th e  c a s e  m a y  r e q u ir e  a n d  a s  m a y  be  
a g re e a b le  t o  e q u ity  a n d  g o o d  c o n s c ie n c e .

M a y  i t  p le a s e  y o u r  H o n o r ,  th e  p r e m is e s  c o n -
s id e re d , t o  g r a n t  t o  y o u r  c o m p la in a n t  th e  s ta te ’s 
w r i t  o f 's u b p o e n a  o r  s u b p o e n a s , is s u in g  o u t  o f  a n d  
u n d e r  th e  sea l o f  th is  H o n o r a b le  C o u r t ,  d ir e c t e d  t o  
th e  s a id  P a u l in e  W e n ig m a n n , E r n e s t  W e n ig m a n n , 
C h r is t in e  W e n ig m a n n  a n d  W e n ig m a n n  C o n s t r u c -
t io n  C o m p a n y , th e r e in  a n d  th e r e b y  c o m m a n d in g  
th em , a n d  e a ch  o f  th e m , a t  a  c e r ta in  d a y  a n d  u n d e r  
a  c e r ta in  p e n a lty  t o  b e  th e r e in  e x p r e s s e d , p e r s o n a l ly  
t o  b e  a n d  a p p e a r  b e fo r e  y o u r  H o n o r  in  th is  H o n o r -
a b le  C o u r t ,  th e n  a n d  th e r e  t o  a n s w e r  th e  p re m ise s , 
a n d  t o  s ta n d  to , a b id e  b y  a n d  p e r fo r m  s u ch  o r d e r  
a n d  d e c r e e  th e r e in  a s  t o  y o u r  H o n o r  s h a ll  seem  m eet 
a n d  a s  s h a ll b e  a g r e e a b le  t o  e q u it y  a n d  g o o d  c o n -
s c ie n ce .

A n d  y o u r  c o m p la in a n t  w i l l  e v e r  p r a y , &c.

M A U R I C E  S T E I N E R ,
S o l i c i t o r  f o r  C o m p la in a n t .

Jac o b Fis ch el , 
O f  C o u n se l.
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

Pa u l in e  W e n ig ma n n , Er ne s t

B e tw e e n

Th e  Cosm o po li t an  Ba n k , a cor-
poration,

C o m p ì t .,

and A n s w e r . 
F i le d  J u n e  
22 , 1915 .

10

W e n ig ma n n , Ch r is t in e  W e -
n ig ma n n  and Th e  W e n ig ma n n  
Co ns t r uc t io n  Co mp a n y ,

D e fts .

T h e  a n s w e r  o f  P a u l in e  W e n ig m a n n , E r n e s t  
W e n ig m a n n , C h r is t in e  W e n ig m a n n  a n d  th e  W e n ig -
m an n  C o n s tr u c t io n  C o m p a n y  t o  th e  b i l l  o f  c o m -
p la in t  o f  th e  C o s m o p o l i ta n  B a n k , a  c o r p o r a t i o n :

T h ese  d e fe n d a n ts , in  a n s w e r in g , a d m it  t h a t  th e  
c o m p la in a n t  is  a  c o r p o r a t io n  e x is t in g  u n d e r  th e  
la w s o f  th e  S ta te  o f  N e w  Y o r k .

T h ese  d e fe n d a n ts  a d m it  t h a t  th e  W e n ig m a n n  
C o n s tru c t io n  C o m p a n y  is  a  c o r p o r a t io n  e x is t in g  
u n d er  th e  la w s  o f  th e  S ta te  o f  N e w  Y o r k .  30

T h ese  d e fe n d a n ts , in  fu r t h e r  a n s w e r in g , a d m it  
th a t som e t im e  p r i o r  t o  O c t o b e r  19 , 19 1 3 , C h r is t in e  
W en ig m a n n  w a s  in d e b te d  t o  th e  c o m p la in a n t  in  
sum s o f  m o n e y  in  e x c e s s  o f  F iv e  t h o u s a n d  d o l la r s  a s  
en d orser  u p o n  n o te s  o f  E r n e s t  W e n ig m a n n , h e r  h u s -
band, a n d  th a t  p r io r  t o  th e  1 5 th  d a y  o f  J u ly ,  191 4 , 
C h ristin e  W e n ig m a n n , th e  d e fe n d a n t ,  s ig n e d  a  n o t e  
fo r  F o u r  th o u s a n d  d o l la r s  a s  a c c o m m o d a t io n  m a k e r  
fo r  her h u sb a n d , E r n e s t  W e n ig m a n n , a n d  th a t  c o m -
p la in an t c o m m e n ce d  a c t io n  a g a in s t  h e r  in  th e  40 
S u prem e C o u rt  o f  th e  S ta te  o f  N e w  Y o r k ,  B r o n x
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C o u n ty , a n d  th a t  sh e  w a s  d u ly  s e rv e d  a n d  a  ju d g -
m e n t  r e c o v e r e d  a g a in s t  h e r  in  s a id  c o u r t  f o r  th e  
s u m  o f  F o u r  th o u s a n d  t h ir t y -n in e  d o l la r s  a n d  
2 6 /1 0 0  d a m a g e s , in c lu d in g  c o s ts ,  a s  a p p e a r s  b y  th e  
r e c o r d  o f  th e  s a id  ju d g m e n t  in  s a id  S u p r e m e  C o u r t  
o f  th e  S ta te  o f  N e w  Y o r k .

T h e s e  d e fe n d a n ts  fu r t h e r  a d m it  th a t  e x e c u t io n  
w a s  is s u e d  o n  s a id  ju d g m e n t  t o  th e  S h e r i f f  o f  s a id  
C o u n t y  o f  B r o n x  a g a in s t  s a id  d e fe n d a n t  C h r is t in e  
W e n ig m a n n , b u t  th e s e  d e fe n d a n t s  h a v e  n o  k n o w l -
e d g e  a s  t o  h o w  s a id  e x e c u t io n  w a s  r e tu r n e d , a n d , so  
f a r  a s  th e y  k n o w , s a id  ju d g m e n t  r e m a in s  w h o l ly  u n -

p a id .
T h e s e  d e fe n d a n ts ,  in  fu r th e r  a n s w e r in g , s a y  th a t  

a n  a c t io n  w a s  c o m m e n c e d  a g a in s t  th e  s a id  d e fe n d - 
2o a n t  C h r is t in e  W e n ig m a n n  f o r  th e  r e c o v e r y  o f  sa id  

ju d g m e n t  in  th e  S u p r e m e  C o u r t  o f  th e  S ta te  o f  N e w  
J e r s e y , a n d  t h a t  s a id  C h r is t in e  W e n ig m a n n  w a s  
d u ly  s e rv e d  w ith  a  s u m m o n s  a n d  s u ch  p r o c e e d in g s  
w e re  h a d  in  s a id  s u i t ;  th a t  o n  th e  2 5 th  d a y  o f  F e b -
r u a r y ,  19 1 5 , th e  c o m p la in a n t  r e c o v e r e d  a  ju d g m e n t  
a g a in s t  s a id  d e fe n d a n t  C h r is t in e  W e n ig m a n n  in  
s a id  S u p r e m e  C o h r t  f o r  th e  su m  o f  F o u r  th o u s a n d  
o n e  h u n d r e d  a n d  s e v e n ty -s ix  a n d  01/100 d o l la r s  
d a m a g e s , in c lu d in g  c o s ts , a n d  th a t  th e  s a m e  a p p e a r s  

30 o f  r e c o r d  in  th e  o f fic e  o f  th e  C le r k  o f  th e  S u p r e m e  
C o u r t  a t  T r e n to n .

T h e s e  d e fe n d a n ts  fu r t h e r  a d m it  t h a t  e x e c u t io n  
w a s  is s u e d  th e r e o n  a n d  r e c o r d e d  a n d  d e liv e r e d  t o  
th e  S h e r i f f  o f  th e  C o u n ty  o f  H u n t e r d o n  in  o r d e r  to  
o b t a in  s a t is fa c t io n  o n  s a id  ju d g m e n t ,  a n d  th a t  th e  
sa m e  w a s  r e tu r n e d  u n s a t is fie d  o n  th e  4 th  d a y  o f  

M a r c h , 1915 .
A n d  th e s e  d e fe n d a n ts ,  in  fu r t h e r  a n s w e r in g , a d -

m it  th a t  th e  d e fe n d a n t  th e  W e n ig m a n n  C o n s tru c -  
40  t io n  C o m p a n y  p r i o r  t o  th e  1 1 th  d a y  o f  J u ly ,  1914 , 

w a s  s e iz e d  a n d  p o s s e s s e d  o f  c e r ta in  t r a c t s  o f  la n d  in
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th e  b i l l  o f  c o m p la in t  d e s c r ib e d  2 5 0  fe e t  in  w id th  o n  
W e b s te r  A v e n u e  a n d  100  f e e t  d e e p , b u t  d e n y  th a t  
s a id  t r a c t  o f  la n d  w a s  w o r t h  th e  s u m  o f  T w e n t y - 
seven  th o u s a n d  d o l la r s  o v e r  a n d  a b o v e  e x is t in g  e n -
cu m b r a n c e s , a n d  in s is t  th a t  s a id  lo t  w a s  w o r t h  v e r y  
l it t le , i f  a n y , m o r e  th a n  th e  e n c u m b r a n c e .

A n d  th ese  d e fe n d a n ts ,  in  fu r t h e r  a n s w e r in g , s a y  
th a t  it  i s  t r u e  t h a t  th e  W e n ig m a n n  C o n s t r u c t io n  
C o m p a n y  h a d  a  c a p it a l  s to c k  c o n s is t in g  o f  tw e n ty  
sh a res  o f  th e  p a r  v a lu e  o f  $100 e a ch , o f  w h ic h  th e  
d e fe n d a n t  E r n e s t  W e n ig m a n n  w a s  th e  o w n e r  a n d  
h o ld e r  o f  e ig h te e n  sh a re s , th e  d e fe n d a n t  C h r is t in e  
W e n ig m a n n  w a s  th e  o w n e r  o f  o n e  s h a re , w h ic h  h a d  
b een  t r a n s fe r r e d  to  h e r  b y  E r n e s t  W e n ig m a n n , h e r  
h u sb a n d , a n d  o n e  L e a n o r e  W e n ig m a n n , a  d a u g h te r  
o f  E r n e s t  W e n ig m a n n , w a s  th e  h o ld e r  o f  th e  r e m a in -  on, 
in g  sh a re  o f  s to ck .

T h ese  d e fe n d a n ts , in  fu r t h e r  a n s w e r in g , d e n v  
th a t  o n  o r  a b o u t  th e  1 1 th  d a y  o f  J u ly ,  1 9 1 4 , i t  w a s  
a g re e d  b y  a n d  b e tw e e n  th e  d e fe n d a n ts  h e r e in  th a t  
f o r  th e  p u r p o s e  o f  s e c u r in g  th e  in d e b te d n e s s  o f  th e  
d e fe n d a n t  E r n e s t  W e n ig m a n n  t o  th e  d e fe n d a n t  
C h r is t in e  W e n ig m a n n , th e n  a m o u n t in g  t o  u p w a r d s  
o f  th e  su m  o f  T h ir t y  t h o u s a n d  d o l la r s  ( $ 3 0 ,0 0 0 ) ,  
th a t th e  s a id  p r e m is e s  o n  W e b s t e r  A v e n u e , s o  s e iz e d  
a n d  p o ss e s se d  b y  th e  W e n ig m a n n  C o n s t r u c t io n  gQ 
C o m p a n y , s h o u ld  b e  c o n v e y e d , a n d  w a s  th e n  f u r -
th e r  a g re e d  f o r  th e  p u r p o s e  o f  d e p r iv in g  a n d  d e -
fe a t in g  th is  p la in t i f f ’ s  c la im  a n d  ju d g m e n t ,  th a t  
th e  t i t le  u n d e r  s u ch  c o n v e y a n c e s  s h o u ld  n o t  b e  
ta k en  in  th e  n a m e  o f  s a id  C h r is t in e  W e n ig m a n n , 
b u t su ch  t i t le  s h o u ld  b e  ta k e n  in  th e  n a m e  o f  th e  
d e fe n d a n t  P a u l in e  W e n ig m a n n , t o  h o ld  th e  s a m e  
a n d  th e  p r o c e e d s  t h e r e o f  f o r  th e  u s e  a n d  b e n e fit  o f  
a n d  in  t r u s t  f o r  h e r  m o th e r , s a id  C h r is t in e  W e n ig -
m an n . 40
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T h e s e  d e fe n d a n ts ,  in  fu r t h e r  a n s w e r in g , s a y  th a t  
th e y  a d m it  s a id  c o n v e y a n c e  w a s  m a d e  t o  th e  s a id  
P a u l in e  W e n ig m a n n  b y  th e  W e n ig m a n n  C o n s tr u c -  
t io n  C o m p a n y  b e c a u s e  i t  h a d  b e e n  a g r e e d  b y  a n d  
b e tw e e n  th e  d e fe n d a n t  P a u l in e  W e n ig m a n n  a n d  h e r  
p a r e n ts ,  th e  s a id  E r n e s t  W e n ig m a n n  a n d  th e  s a id  
C h r is t in e  W e n ig m a n n , t h a t  i f  th e  s a id  P a u l in e  
W e n ig m a n n  w o u ld  r e m a in  a t  h o m e  a n d  a s s is t  h e r  
m o t h e r  th a t  th e  s a id  E r n e s t  W e n ig m a n n  w o u ld  p a y  
t o  h e r  f o r  h e r  s e r v ic e s  a n  a m o u n t  e q u a l t o  th e  
a m o u n t  th e  e d u c a t io n  o f  h e r  o ld e r  s is te r  a n d  b r o t h e r  
h a d  c o s t  h im , a n d  th e  s a id  P a u l in e  W e n ig m a n n , 
a f t e r  h e r  s e c o n d  h ig h  s c h o o l  y e a r ,  h a d  r e m a in e d  a t  
h o m e  a n d  a s s is te d  h e r  m o t h e r  in  h e r  h o u s e h o ld  
d u t ie s  u n t i l  sh e  w a s  tw e n ty -s e v e n  y e a r s  o f  a g e ; a n d  

9 Q th e se  d e fe n d a n ts  s a y  th a t  s a id  c o n v e y a n c e  o f  th e  
s a id  p r e m is e s  b y  th e  W e n ig m a n n  C o n s t r u c t io n  
C o m p a n y  w a s  m a d e  f o r  th e  p u r p o s e  o f  f u l f i l l in g  
th a t  a g re e m e n t .

A n d  th e se  d e fe n d a n ts ,  in  fu r th e r  a n s w e r in g , sa y  
a t  th e  t im e  s a id  c o n v e y a n c e  w a s  m a d e , a n d  n o w  a v e r  
th e  f a c t  t o  be , t h a t  a t  s a id  t im e  t h e  d e fe n d a n t  E r n e s t  
W e n ig m a n n  a n d  th e  s a id  C h r is t in e  W e n ig m a n n  
w e r e  s o lv e n t  a n d  h a d  m o r e  th a n  s u ff ic ie n t  p r o p e r t y  
t o  p a y  th e ir  d eb ts .

2Q T h e s e  d e fe n d a n ts  d e n y  th a t  s a id  c o n v e y a n c e  a n d  
t r a n s fe r  o f  r e a l  p r o p e r t y  w a s  m a d e  t o  c o v e r  u p  a n d  
c o n c e a l  th e  r ig h t  a n d  t i t le  o f  th e  d e fe n d a n t  C h r is -
t in e  W e n ig m a n n  th e r e to , a n d  d e n y  th a t  th e  sa id  
C h r is t in e  W e n ig m a n n  a t  th e  t im e  o f  s u ch  c o n v e y -
a n c e , o r  a t  a n y  o th e r  t im e , h a d  a n y  t i t l e  t o  sa id  
p re m is e s , a n d  d e n y  th a t  s u ch  c o n v e y a n c e  w a s  m a d e  
f o r  th e  p u r p o s e  o f  h in d e r in g , d e la y in g  o r  d e fr a u d -
in g  th e  c o m p la in a n t  o f  a n y  c la im  it  h a d  a g a in s t  th e  
s a id  d e fe n d a n t  C h r is t in e  W e n ig m a n n .

A n d  th e s e  d e fe n d a n ts ,  in  fu r t h e r  a n s w e r in g , a d -
m it  th a t  n o  c o n s id e r a t io n  w h a ts o e v e r  h a s  b een  p a id

40
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f o r  a n y  o f  s a id  t r a n s fe r s ,  c o n v e y a n c e s  a n d  e x c h a n g e , 
e x c e p t  a s  a fo r e s a id ,  a n d  d e n y  th a t  th e  s a id  P a u l in e  
W e n ig m a n n  h a s  ta k e n  a n d  h e ld  a n d  s t i l l  h o ld s  t i t le  
t o  s a id  r e a l p r o p e r t y  a n d  th e  p r o c e e d s  t h e r e o f  f o r  
th e  b en e fit  a n d  u s e  o f  h e r  m o th e r ,  t h e  d e fe n d a n t  
C h r is t in e  W e n ig m a n n .

T h ese  d e fe n d a n ts , in  fu r t h e r  a n s w e r in g , a d m it  
th a t a b o u t  th e  1 8 th  d a y  o f  J u ly ,  1 9 1 4 , th e  s a id  d e -
fe n d a n t  P a u l in e  W e n ig m a n n  m a d e  a n  e x c h a n g e  
w ith  o n e  L i l l ia n  B . R o g e r s  w h e r e b y  th e  d e fe n d a n t  
P a u lin e  W e n ig m a n n  t r a n s fe r r e d  th e  a fo r e s a id  W e b -
s te r  A v e n u e  lo t s  f o r  a  c e r ta in  t r a c t  o f  la n d  a n d  
p rem ises  o w n e d  b y  th e  s a id  L i l l ia n  B . R o g e r s ,  s i t -
u a te  in  th e  T o w n s h ip  o f  D e la w a r e ,  C o u n t y  o f  
H u n te r d o n  a n d  S ta te  o f  N e w  J e r s e y , w h ic h  p r o p -
e r ty  is  c o r r e c t ly  d e s c r ib e d  in  th e  b i l l  o f  c o m -
p la in a n t.

T h ese  d e fe n d a n ts  fu r t h e r  a d m it  t h a t  th e  l iv e  
s to c k , fa r m in g  u te n s ils ,  im p le m e n ts  a n d  m a c h in e r y  
a n d  c r o p s  w e r e  t r a n s fe r r e d  a s  in  s a id  b i l l  o f  c o m -
p la in a n t  s ta te d , a n d  th e s e  d e fe n d a n ts ,  in  fu r t h e r  a n -
sw e r in g , d e n y  th a t  th e  v a lu e  o f  s a id  p r o p e r t y  in  th e  
b i l l  o f  c o m p la in a n t  d e s c r ib e d  a s  h a v in g  b e e n  c o n -
v e y e d  t o  th e  d e fe n d a n t  P a u l in e  W e n ig m a n n  is  
$ 10 ,00 0  a n d  a v e r  th a t  $ 5 ,0 0 0  i s  th e  f u l l  a n d  c o m -
p le te  c o n s id e r a t io n  f o r  a l l  o f  th e  p r o p e r t y  c o n v e y e d  
t o  th e  s a id  P a u l in e  W e n ig m a n n .

A n d  th ese  d e fe n d a n ts  fu r t h e r  a d m it  t h a t  th e  
p r o p e r ty  is  s u b je c t  t o  a  m o r tg a g e  o f  $ 2,000.

T h ese  d e fe n d a n ts  fu r t h e r  d e n y  t h a t  s a id  c o n v e y -
a n ce  w a s  m a d e  w ith  th e  in t e n t io n  t o  h in d e r ,  d e la y , 
ch ea t o r  d e fr a u d  t h is  c o m p la in a n t ,  a n d  d e n y  th a t  
th e  d e fe n d a n t  P a u l in e  W e n ig m a n n  h a d  a n y  k n o w l -
e d g e  o f  su ch  in te n t io n .

T h ese  d e fe n d a n ts  a d m it  th a t  s a id  c o n v e y a n c e  
w as m a d e  a f t e r  th e  in d e b te d n e s s  f r o m  s a id  C h r is -
t in e  W e n ig m a n n  t o  c o m p la in a n t  w a s  in c u r r e d ,  a n d
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A n sw er .

th a t  th e  d e fe n d a n t  C h r is t in e  W e n ig m a n n  is  n o t  p o s -
se sse d  o f  a n y  p r o p e r t y  in  t h is  s ta te .

A n d  th e s e  d e fe n d a n ts ,  in  fu r t h e r  a n s w e r in g , sa y  
t h a t  a n y  r e a l  e s ta te  b e lo n g in g  t o  th e  s a id  C h r is t in e  
W e n ig m a n n  w a s  c o n v e y e d  a s  h e r e in b e fo r e  m en - 

•jn t io n e d , a n d  th a t  ¿h e  r e a l  e s ta te  c o n v e y e d  t o  th e  sa id  
P a u l in e  W e n ig m a n n  b y  th e  W e n ig m a n n  C o n s t r u c -
t io n  C o m p a n y  is  s t i l l  in  p o s s e s s io n  o f  th e  sa id  
P a u l in e  W e n ig m a n n  a n d  is  u n e n c u m b e r e d , e x c e p t  
b y  a  m o r tg a g e  o f  $ 2,000, a s  s ta te d  in  th e  b i l l  o f  c o m -
p la in a n t ,  a n d  t h a t  th e  c o n s id e r a t io n  o f  s a id  cp n v ey - 
a n c e  w a s  a s  h e r e in b e fo r e  m e n t io n e d .

A n d  th e s e  d e fe n d a n ts ,  in  fu r t h e r  a n s w e r in g , sav  
th a t  th e  p r o m is s o r y  n o te  m e n t io n e d  in  th e  s a id  b il l  
o f  c o m p la in a n t  f o r  $ 4 ,0 0 0  w a s  a n  a c c o m m o d a t io n  

20 n o te  s ig n e d  b y  th e  s a id  C h r is t in e  W e n ig m a n n  a t  th e  
r e q u e s t  o f  th e  c o m p la in a n t ,  a n d  th e  s a id  in d e b te d -
n e s s  w a s  th e  in d e b te d n e s s  o f  th e  d e fe n d a n t  E r n e s t  
W e n ig m a n n , a n d  t h a t  th e  s a id  C h r is t in e  W e n ig -
m a n n  n e v e r  r e c e iv e d  a n y  b e n e fit  f r o m  th e  p r o ce e d s  
o f  s a id  n o te , o r  a n y  p a r t  th e r e o f ,  a n d  t h a t  s a id  n ote  
w a s  e n d o r s e d  b y  th e  s a id  E r n e s t  W e n ig m a n n , w h o  
r e c e iv e d  th e  c o n s id e r a t io n  t h e r e fo r  f r o m  th e  c o m -

p la in a n t .
T h e s e  d e fe n d a n ts ,  in  fu r t h e r  a n s w e r in g , s a y  th a t 

30 a t  th e  t im e  th e  ju d g m e n t  a g a in s t  th e  d e fe n d a n t  
C h r is t in e  W e n ig m a n n  w a s  o b ta in e d  in  th e  S ta te  o f  
N e w  Y o r k  th e  d e fe n d a n t  E r n e s t  W e n ig m a n n  w as 
th e  o w n e r  o f  a  la r g e  a m o u n t  o f  r e a l  e s ta te  in  th e  
S ta te  o f  N e w  Y o r k  in  s a id  B r o n x  C o u n ty , n a m e ly : 
T r a c t  o f  la n d  o n  S e d g w ic k  A v e n u e  a n d  F o r d h a m  
R o w  c o n t a in in g  t w o  lo t s  in  a re a , i r r e g u la r  in  s iz e ; 
v a lu e , $ 1 5 ,0 0 0 ; e n c u m b r a n c e , $ 9 ,5 0 0 . N o . 2011 
C r e s c e n t  A v e n u e ;  p r iv a t e  d w e ll in g . T h re e -s to ry  
b r ic k  b u i ld in g ;  v a lu e  $ 11,000; e n c u m b r a n c e , $ 7,000.

A n d  th a t  i f  s a id  c o m p la in a n t  h a d  b r o u g h t  su it 
a g a in s t  th e  d e fe n d a n t  E r n e s t  W e n ig m a n n  th e  ju d g -

40
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A n sw er .

m en t o b ta in e d  th e r e o n  c o u ld  h a v e  b e e n  f u l l y  p a id  
an d  sa t is fie d  b y  th e  s a le  th e r e o f .

A n d  th e s e  d e fe n d a n t s  h u m b ly  p r a y  t o  b e  h e n c e  
d ism isse d , w ith  t h e ir  r e a s o n a b le  c o s t s  a n d  c h a r g e s  
in  th is  b e h a lf  m o s t  w r o n g fu l ly  s u s ta in e d .

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

Cos mo po l it an  Ba n k , a corpora-

a n t, t o  th e  p le a  o f  P a u l in e  W e n ig m a n n , C h r is t in e  
W e n ig m a n n , E r n e s t  W e n ig m a n n  a n d  W e n ig m a n n  
C o n s tr u c t io n  C o m p a n y , d e fe n d a n t s :

T h e  c o m p la in a n t  j o i n s  is s u e  o n  th e  a n s w e r  o f  th e  
d e fen d a n ts .

10
H . B . H E R R ,

S o l i c i t o r  f o r  D e fe n d a n ts .

R eplication

Pa u l in e  W e n ig ma n n , Ch r is t in e  
W e n ig ma n n , E rnes t  W e ni g -
ma n n  and W e n ig ma n n  Co n -
s t r uc t io n  Co mp a n y ,

a g a in s t

tior i,
C o m p la in a n t ,

D e fe n d a n ts .

O n  B i l l ,  &c. 
R e p l ic a t io n .  
F i le d  J u ly  
9, 1915 .

20

T h e  r e p l ic a t io n  o f  C o s m o p o l i ta n  B a n k , c o m p la in -

M A U R I C E  S T E I N E R ,  
S o l i c i t o r  o f  C o m p la in a n t ,

3 6 7  M a in  S tr e e t ,
E a s t  O ra n g e , 40  

N e w  J e r s e y .
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The Evidence.

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B e tw e e n
Cosmo politan  Ba n k , a  C o r p o r a -

t io n ,
10  C o m p la in a n t ,

a n d

Pa u l in e  W e n ig ma n n , Ch r is t in e  
W e n ig ma n n  and W e n ig ma n n  
Construc tio n  Co mp a n y ,

D e fe n d a n ts .

B e f o r e :
H is  H o n o r  V ic e -C h a n c e l lo r  St e ve n s .

20

M r. Ma ur ic e  St e in e r , M r. Gilb er t  Co ll in s  a n d  M r. 
He n r y  W . Po ll oc k , o f  th e  N e w  Y o r k  B a r ,  f o r  

th e  C o m p la in a n t .
M r . H e n r y  B . He r r , f o r  th e  D e fe n d a n ts .

T r a n s c r ip t  o f  s h o r th a n d  r e p o r t  o f  th e  e v id e n c e  
g iv e n  u p o n  th e  t r ia l  o f  th e  a b o v e -s ta te d  ca u s e , o n  

30 W e d n e s d a y ,  F e b r u a r y  9 th , 1 9 1 6 , a t  C h a n c e r y  C h a m -

b e rs , N e w a r k , N e w  J e r s e y .

J u d g e  C o l l in s :  I  o f f e r  in  e v id e n c e  a n  e x -
e m p lif ie d  c o p y  o f  th e  e x e c u t io n ,  w ith  ju d g -

m e n t  r e c o r d  in  N e w  Y o r k .
(M a r k e d  E x h ib i t  C - l . )
J u d g e  C o l l in s :  W e  e x a m in e d  C h r is t in e  

a n d  P a u l in e  W e n ig m a n n  in  s u p p le m e n ta r y  
40  p r o c e e d in g s .  I  s u p p o s e  I  c a n n o t  r e a d  th e

t e s t im o n y  t h a t  w a s  g iv e n  b y  E r n e s t  a n d
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Pauline Wenigmann— Deposition.

Christine, because, o f course, that would not 
be binding on Pauline, but I w ill read Pau-
line’s, and I offer in evidence now the testi-
mony taken in supplementary proceedings 
before George H. Large, Supreme Court 
Commissioner, Pauline’s testimony; it be- 
gins at page 53.

(Counsel read same.)
(Copy of deposition of Pauline W enig-

mann on supplementary proceedings taken 
April 24, 1915; offered in evidence in the 
present case, page 2.)

Pa u l in e  W e n ig ma n n , having duly appeared in 
pursuance of a subpoena being served upon her, and 20 
having first been sworn by his Honor, the Commis-
sioner, George H. Large, testified as fo llow s:

B y  M r. S tein er.

Q. Where do you reside? A. Grandview Farm, 
Stockton.

Q. Are you related to Christine Wenigmann, the 
defendant in this proceeding? A. Yes, sir.

Q. What relationship? A. A  daughter.
Q. Do you know the time when you became the 30 

owner of the Webster Avenue lots in the Bronx? A.
The early part o f last year.

Q. Do you know what month? A. February, I 
think; I am not sure. A  little later than that; I 
think the deed was delivered July 11, 1914.

Q. From whom did you obtain that property?
Was the Wenigmann Construction Company the 
grantor of that deed? A. I think so.

Q. Did you pay any consideration to the W enig-
mann Construction Company for that deed? A, ^  
Yes, sir.
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Pauline Wenigmann— Deposition.

Q. W hat consideration, if any, did you pay? A. 
My assistance at home. My brothers and sister 
went away to school and received a college edu-
cation and I assisted with the housework. No.

Q. Did you give them any property that you 
-JQ owned in consideration that they would transfer 

the W ebster Avenue lots to you? A. Any prop-
erty?

Q. Yes. A. No, sir.
Q. W as any contract signed by you prior to the 

delivery of this deed between you and the W enig-
mann Construction Company for the purchase of 
this property? A. It wasn’t a contract exactly. It 
was an agreement in letter form.

Q. D o you remember what the date of the letter 
20 was? A. I can’t remember the wording.

Q. N o; I asked you the date o f the letter. A. 
That was the early part of the year. That is what 
I  referred to at first.

Q. This letter was dated the early part o f 1914? 
A. Yes, sir.

' Q. By whom was that letter signed? A. Why, I 
don’t remember.

Q. This is the only piece of property that you ever 
owned? A. Yes, sir.

30 Q. W as that letter— was that letter signed by the 
Wenigmann Construction Company? A. I can't re-
member.

Q, W as that letter delivered to you? A. Yes, sir.
Q. By whom was it delivered? D o you remem-

ber, Miss Wenigmann? A. No, sir. Do you mean 
at the time it was written?

Q. I asked by whom was it delivered. W ell, if  
you don’t know, just say you don’t remember. A. I 
cannot remember.

Q. W as it delivered' by your father, Ernest Wenig-
mann? A. I think it was.

40
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Pauline Wenigmann— Deposition.

Q. Have yon the letter in your possession? A. 
Not now. It ha$ been mislaid.

Q. When did you last see that letter? A. Be-
fore we moved out there.

Q. When did you move out here? A. In Au-
gust.

Q. August, 1914? A. Yes, sir.
Q. W hat , time— what was the last time prior to 

1914 that you saw that letter? A. Just before we 
started to pack things. I can’t remember exactly.; 
just before we moved out here.

Q. D o you remember the contents o f that letter? 
A. W hy, it was to the effect that I was to receive 
this property on Webster Avenue, near 182nd 
Street, for my services rendered at home.

Q. For your services rendered at home? A. . Yes,' 
sir.

Q. How old are you, Miss Wenigmann? A., 
Twenty-seven.

Q. Have you always lived with your folks? A. 
Yes, sir.

Q. Have you always done housework? A. I went 
to high school two years. Since then I  have stayed 
at home and assisted with the house duties.

Q. For how long have you stayed home? A. I 
do not remember how long ago I left high school.

Q. When did you graduate? A. I didn’t gradu-
ate. I only went two years. I don’t remember just 
how long I have been out of school. I think nine 
or ten years. I  think I  left high school about nine
years ago.

A. IQ. You left high school nine years ago? 
think so, or ten.

Q. When you first moved to the farms and when 
you lived at the Grand Concourse did you have any 
household servants? A. N ot always. A t times 
when we couldn’t do the work or got tired out we 
would have someone come in and assist.
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Pauline Wenigrnann— Deposition.

Q. But during the nine years that you claim 
you stayed at home and helped your folks employed 
a housemaid, didn’t they? A. Only at times.

Q. How often? A. Whenever we felt we couldn’t 
do the work or got tired out, then we had someone 
to help out.

Q. W ell, on an average of six months a year? A. 
No.

Q. Your folks could afford a housemaid, couldn’t 
they? A. N o; not always.

Q. It  is only within the last few years that re-
verses came in the real estate operations that forced 
you to retrench? A. More than that.

Q. W hat was the answer? A. Longer than that.
Q. Where were you— where was this deed deliv- 

20 ered to you? A. The deed for the Webster Avenue 
lots?

Q. Where was that deed delivered to you? A. In 
Mr. Martin’s office.

Q. W ho represented you at that time? A. Mr. 
M artin ; Martin & Howe.

Q. W as your father present at that time? A. Yes, 
sir.

Q. W as your mother present? A. Yes, sir.
Q. Subsequently to July 11, 1914, you exchanged 

30 this W ebster Avenue property for the present farm 
that you now own at Stockton; that is so, isn’t it? 
A. Yes, sir.

Q. W as there any— what consideration, i f  any, 
was paid by you other than your equity in the W eb-
ster Avenue lots for the purchase o f the Stockton 
farm? Did you pay any cash for it? A. No, sir.

Q. You simply transferred your equity in the 
W ebster Avenue lots for the deed of the Stockton 
farm ? A. Yes, sir.

Q. Did you receive any cash from the owner of 
the farm in Stockton? A. Yes, sir.

40
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Pauline Wenigmann— Deposition.

Q. F or this exchange? A, Yes, sir.
Q. How much? A. $2,000.
Q. W as that received in cash? A. Yes, sir.
Q. W here did this closing take place? A. At. 

Mr. Davis’ office.
Q. Where is he located? A. Between 161st and 

162nd Street, I think.
Q. Now, the farm that you purchased or ex-

changed at Stockton, that was subject to a mort-
gage, was it not? A. Yes, sir.

Q. W hat was the amount? A. $2,000.
Q, D o you know who holds that mortgage? A. 

Yes, sir.
Q. W ho? A. Mr. Butler.
Q. D o you know his first name? A. A. Alonzo, I 

think.
Q. D o you know his address? A. French town, 

N. J.
Q. Do you know what rate o f interest that mort-

gage bears? A. Five or six, I  think.
Q. Have you paid the interest to Mr. Butler since 

you owned the farm ? A. It  has been paid.
Q. I asked you did you pay it?  A. N ot person-

ally.
Q. W ho did? A. My father.
Q. Have you ever had a checking account of your 

own? A. No, sir.
Q. You haven’t leased this farm, have you? I 

mean you haven’t rented it »out to anyone?' A. No, 
sir.

Q. You are still the owner of that farm, are you 
not? A. Yes.

Q. Do you hold this farm for your mother? A. 
No, sir.

Q. W as there any agreement ever made between 
you and your mother in regard to holding the Web-
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Pauline Wenigmann— D  ep osition.

ster Avenue lots? A. I don’t know what kind of 
agreement you mean.

Q. Any agreement between you and her that you 
were to hold these lots for her? A. No, sir.

Q, Now, on behalf o f the Cosmopolitan Bank, the 
■ĵ q  plaintiff in this action, I  am going to ask you will 

you reconvey that farm at Stockton to your mother? 
A. No, sir.

And being cross-examined by Mr. Parker, 
says:

Q. Miss Wenigmann, you say that you got cash 
in exchange for your Webster Avenue lots for this 
farm amounting to $2,000. W hy did they give you 
the cash for that exchange; do you remember? A. 
It was to be given to me free and clear, but there; 
was a mortgage on the farm which they wished to 
remove. I needed the money to defray expenses 
and I asked that it be left on the farm land it was.

Q. That is where you got the $2,000? A. Yes, sir.
Q. You say there was no agreement that you 

made with your mother that you would hold the 
Webster Avenue lots or any interest in them for her 
benefit? A. No.

o q  Q. Did you make any agreement of that charac-
ter that you would hold interest in this farm for 
her? A. No, sir.

Q. No contract or agreement with her on your 
part or with your father that that property should 
be owned by anyone but yourself? A. No, sir.

Q. The agreement, you say, was the basis of your 
getting the W ebster Avenue lots was an agreement 
that you say had been made with you by your 
mother, that in consideration of your not going 

40 longer to school or college and remaining at home
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Pauline Wenigmann— Deposition.

to work was that you should be compensated for 
that? A. Yes, sir.

Q. You have a sister? A. Yes, sir.
Q. Did she receive any special education? An 

expensive one? A. Yes, sir.
Q. A  college education? A. Yes, sir.
Q. You have a brother? A. Yes, sir.
Q. Did he receive a like education? A. Yes, sir.
Q. An expensive one? A. Yes, sir.
Q. You have a younger brother? A. Yes, sir.
Q. W as he receiving the same kind of education 

until financial reverses came to your father and 
prevented his Continuing that education? A. Yes, 
sir.

Q. W here was he sent to school, if at all? A. A t 
Briarcliffe.

Q. W as he there very long? A. One year, I 
think.

Q. One year or longer? A. I guess a little longer 
than one year.

Q. That is at Ossining, New Y ork? A. Yes, sir.
Q. That is all.

Judge Collins: I will now put in evidence 
the contract between Lillian B. Rogers and 
Pauline Wenigmann, dated July 6th, 1914, 
and call attention to the fact that the orig-
inal draft was with the Wenigmann Con-
struction Company, and that part o f it was 
erased and Pauline put in.

(Marked Exhibit C-2.)
Judge C ollins: I now offer in evidence an 

exemplified copy o f the deed from the W enig-
mann Construction Company to Pauline 
Wenigmann, which is dated July 11th, 1914.

(Marked Exhibit C-3.)
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Pauline Wenigmann— Direct.

Pa u l in e  W e n ig ma n n  sworn.

D irect examination by Mr. Herr.
S

Q. You are one of the defendants in this case? 
A. I  am.

Q. And the owner of the property out in New 
Jersey? A. Yes, sir.

Q. The Lillian B. Rogers property? A. Yes, sir. 
Q. How old are you? A. Twenty-eight.
Q. W here did you live previous to the time you 

came to New Jersey? When did you come there? 
A. W hen?

Q. Where did you live? A. New York City.
Q. Whom did you live with? A. Mother and 

2q father.
Q. And how long did you live there? A. A ll my 

life.
Q. Was there ever any arrangement, or what ar-

rangement, if  any, was ever made between you 
and your parents for your services, and when was 
the arrangement made, if  it was made?

Judge Collins: Objected to as irrelevant 
and incompetent.

The Court : Thé question may be answered 
subject to objection.

Q. (Question read.) A. When they asked me to 
stay home from high school and assist with the work 
at home.

Q. W ell, go on and state what it was. Give us the 
time that was, as near as you can tell. A. W ell, 
it was the last year I was in high school, just be-
fore I left high school.

Q. State as near as you can when that was? A. 
About ten years ago, I guess.

40
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Pauline Wenigmann— Direct.

Q. What is it ? A. About ten years a g o ; I  don’t 
remember just how long ago I left high school, but 
it was about ten years.

Q. You remember your age when you left high 
school? Perhaps we can get at it by that. How 
old were you when you left high school? A. I guess ™  
I was a little over seventeen or pretty near eigh-
teen ; I don’t know just exactly.

Q. State who that arrangement was made with ?
A. W ith mother and father.

Q. Now, state what it was, what was said? A.
That if I would give up my education to stay at 
home, on account o f the other children, my sister 
and two brothers going away and receiving college 
education, they would— mamma would recompense 
me in some way. 20

Q. W hat were you to do? A. D o whatever I  could 
at hom e; assist mother at home.

Q. And what did you do during those ten years?
A. W hy, I assisted with the housework and did 
sewing.

Q. During that time, or what portion o f the time 
did you have a maid during that ten years, if  any?
A. Occasionally, not always; it was a large house 
and we were not able to do all the work, and when 
it was possible to get one and we felt we needed one 30 
we had one.

Q. Just state to the Court what size that house 
waSy and what it was necessary for you to do?

The Court: Where was it, in the first 
place?

A. In the Bronx, 179th Street and Concourse; it 
was a private house.

Q. Do you remember how many rooms it had? A.
I am trying to think; I guess there were twelve 
rooms and three baths.
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Pauline Wenigmann— D irect— Cross.

Q. And who did th$ work? A. W ell, I did as 
much as I could, and then when it was necessary 
we had someone come in and help us; not all the 
time.

B y the Court.

Q. Of whom did the family consist at that time, 
the time you left high school? A. Mamma and 
papa and my sister and two brothers; one brother 
was away at college.

Q. And where was the sister? A. She was also 
at college, but in the c ity ; she came home nights.

Q. And the brother was away most of the time? 
A. Y es; he was away.

Q. Has any arrangement ever been made between 
20 you or your mother or father by which your mother 

or your father was to have any interest in this 
property? A. You mean in the farm?

Q. The farm or  the property in New York, 
either, either one.

Judge Collins: On Webster Avenue.

Q. W ell, on Webster Avenue? A. N o ; no ar-
rangement was made.

gQ Q. Now, I will ask you with regard to the farm ; 
was there ever such arrangement made? A. No 
arrangement.

Cross-examination by Judge Collins.

Q. You, of course, I  take it, had the family wash-
ing done by someone outside? A. Yes.

Q. And a good deal o f the time you had a domes-
tic? A. Not a good deal o f the time.

Q. W ell, how much? A. W ell-------
Q. W hat proportion? A. I do not know exactly.40



31

Pauline Wenigmann— Cross.

Q. H alf thé time? A. Possibly.
Q. Three-quarters of the time? A. N ot that 

much ; no.
Q. W ell, you had one whenever you could get one, 

didn’t you? A. Not whenever we could get one; if 
it was necessary and we could get one we had one. -jn

Q. W hat would determine whether or not it was 
necessary? A. When mother and I were tired out 
and couldn’t do the work any longer.

Q. Your mother and yourself did the work, did 
you? A. Yes.

Q. W ell, the sister that was down at college and 
came home nights would help some, too, would she 
not? A. She didn’t have any time to help.

Q. She would be home evenings? A. W ell, she 
had studying to do. 20

Q. She didn’t do anything? A. N o housework.
Q. W ho did the cooking? A. When we hadn’t 

any maid I did it, and usually when we had one I 
would have to help.

Q. I f  you hadn’t any maid you did the cooking?
A. Yes.

Q. And your mother, too? A. W ell, mamma and 
I together.

Q. You two together? A. Naturally.
Q. I f  you had a maid she did the cooking? A. 30 

I f she could cook.
Q. W ell, sometimes you had maids that could 

cook, did you not? A. Occasionally you get one that 
can.

Q. The beds— each one o f you made your own 
beds, I suppose? A. N o; I made them all. v

Q. You made all the beds? A. Yes.
Q. Your sister’s included? A. Yes.
Q. Oh, didn’t she make her own bed? A. Some-

times, when she was home Saturdays or Sundays, 
she would, otherwise I did.
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Q. Didn’t you and she sleep together? A. No, 
sir.

Q. W ell, now, do you know how the property in 
W ebster Avenue came to be deeded to you by the 
Wenigmann Construction Company? A. How?

10 Q- Y es ; how it came about; why it was deeded to 
you? A. W hy, in lieu of services rendered at home, 
because I  stayed home from school.

Q. W ho said that? A. W hat do you mean?
Q. W ho said that it was deeded to you in lieu of 

services? A. W hy, it was through my father, by my 
mother’s consent.

Q. Through your father by your mother’s con-
sent? A. Yes.

Q. W hy should your mother consent? A. Be- 
20 cause she had agreed to divide her share o f her 

money among the children, and the other children 
received their education and I  didn’t ; I  had to give 
up my desire for an education to stay at home and 
help.

Q. Your mother received some estate from her 
father, did she not? A. Yes.

Q. About how much? A. W hy, I do not know 
what it was.

Q. W asn’t it about $30,000? A. I really don’t 
30 know how much it was.

Mr. W enigm ann: Thirty-five thousand.

Q. Judge Herr said thirty-five thousand.

Mr. H err: No, I didn’t ;  Mr. Wenigmann 
said that.

Q. Oh, Mr. Wenigmann said thirty-five thousand. 
It was a large sum of m oney; didn’t you always 
understand about $30,000? A. I really didn’t know 
what it was; we never spoke o f that.

40
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Q. Yon knew she did receive from her father’s 
estate considerable money? A. Y e s ; I  knew that.

Q. About when? A. W hy, a little before he died 
and the rest after; I really don’t know.

Q. About when was it he died? A. Let me see; it 
must have been eleven or twelve years ago; I  don’t 
remember how many years.

Q. Perhaps it might help your memory a little; 
I have a note here that the will was admitted to 
probate— your grandfather was Charles Bernhard? 
A. Yes.

Q. I have a memorandum his will was admitted 
to probate August 10,1904, in New Y o rk ; does that 
refresh your m em ory; was that about the time? A. 
I guess that is it.

Q. When she got her money she let your father 
have it to use in his business, didn’t she? A. Yes, 
sir.

Q. W hat was his business, your father’s? A. 
Building.

Q. Used to buy lots and build houses on them? 
A. Yes.

Q. And sell them? A. Yes, sir.
Q. And he used his w ife’s money? A. Yes, sir; 

not entirely.
Q. Not entirely, but he did use her money; she 

let him have money? A. Yes.
Q. And is that the reason that you say the ar-

rangement that was made with you was made by 
your father with your mother’s consent; is that the 
reason of it, because your father had her money? 
A. Please repeat that question.

Q. ( Question read.) A. Yes.
Q. W as there any rate that you were to be paid 

for staying away from further education and work-
ing at home, any arrangement o f how much you 
should get? A. No.

10

20

30

40
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Q. W as there any price fixed between your 
mother and father on the one side and yourself 
on the other as to what this W ebster Avenue prop-
erty that they had conveyed to you by the W enig-
mann Construction Company was valued at? A.

io  -No*
Q. N o arrangement? A. No, sir.
Q. W as any price at that time fixed on the serv-

ices you had rendered up to that time? A. No 
price.

Q. There was no agreement between your mother 
and father on the one side, or one o f them, and you, 
in writing, was there? A. No, sir.

Q. There was no w riting? A. No, sir.
Q. W ho made the agreement, who made the agree- 

20 ment with you?

Mr. Herr : W hat do you mean, the orig-
inal agreement?

Q. The original agreement that you should stay 
home and be compensated for your services; who 
made it, your father or your mother, or both of 
them? A. W e all talked it over together; there 
wasn’t any particular agreement.

Q. Your father and mother on the one side and 
30 you on the other? Now, was anybody else present? 

A. W hy, I  really don’t remember, it is so long ago.
Q. You don’t remember, it is so long ago? A. 

No.
Q. W ell, you were brought up in affluence, were 

you not? A. Yes.
Q. Your father was a prosperous man until his 

reverses came upon him? A. Yes.
Q. And you children were all tenderly nurtured 

and brought up by your parents? A. Yes, sir.
Q. And, as I understand you, one son went to40
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college; is he older than yon? A. N o ; he is 
younger.

Q. The son? A. Yes, sir.
Q. How much? A. Three years younger, I  think.
Q. Three years older? A. Younger.
Q. Oh, he is younger? A. Yes.
Q. Younger than you? A. Yes.
Q. W hat college did he go to? A. Hamilton.
Q. Now Colgate University? A. Still Hamilton 

College.

B y the Court.

Q. Up in Clinton, New York? A. Yes, sir.

B y Judge Collins.

Q. Hamilton College is in Clinton, New York? 
A. Yes.

Q. And he was at college at this time that you 
left the high school, was he not? A. Let me see.

Q. Because he was younger than you. Oh, let me 
see; let us figure that o u t ; you were about eighteen 
when you left high school, and he was about three 
years younger than y o u ; that would make him only 
fifteen; so he could not have got to college quite 
so soon as that. W here was he then? A. First he 
went to public school, then he went to Morris High 
School; graduated there, and from there he went 
to college.

Q. So he went to college after this arrangement 
was made with you must have been so? A. W ell, 
I guess it w as; I hadn’t thought about that.

Q. W ell, the figures would indicate it?  A. Yes.
Q. Now, your sister was older or younger than 

you? A. Older.
Q. How much older? A. One year and a half.
Q. So at the time you left the high school you 

think you were about eighteen; she would be about

10

20

3 0

40
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nineteen. W ell, had she got into college as early
as that? A. Yes.

Q. W hat college? A. Normal.
Q. Oh, the Normal College of the City of New

Y ork? A. Yes.
Q. She was fitting herself to be a teacher, I sup-

pose? A. Yes, sir.
Q. It is a free institution, is it not? A. Yes.
Q. It is a city normal school, free; part of the 

public school system of New Y ork? A. Yes.
Q. And you stayed home and she went to this 

free college, Normal College; was there any other 
brother o i  sister besides the three o f you? A. Y e s ; 
a younger brother, Ernest.

Q. Where is he? A. He is out on the farm.
2 0  Q* Where was he at this time when you said you 

would stay home? A .x He was in public school 
then.

Q. He was at school? A. Yes.
Q. How old was he; how much younger is he 

than you? A. W ell, he w ill be eighteen in April.
Q. You think he is now eighteen? A. He will be

eighteen in April, I  think.
Q. So he was only about eight years old? A. He 

will be nineteen, papa says; I thought it was eigh- 
30 teen.

Q. About nine years old. W ell, he continued to 
go to school? A. Yes.

Q. Did he go to college? A. He went to Briar- 
cliffe School, Dr. Holbrook’s school.

Q. And graduated there? A. N o; he only went
one year.

Q. When did your father get in financial diffi-
culties? A. I  don’t know exactly when it was.

Q. W ell, it was long after you made this arrange- 
40 ment to stay home with him, was it not? A. W ell, 

the real difficulties came long aft£r; yes; the build-
ing difficulties.
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Q. As I understand it, you say your mother 
wanted to have her children get the money she got 
from her father, and the idea was to send them to 
school and college, and you agreed in lieu o f that 
for yourself that you would stay home and help 
her; that is about what I understand you to say?
A. Yes, sir.

Q. That is right? A. Yes.
Q. But if  your brother was three years younger 

than you, and had not gone to college, and your 
sister was only a year or a year and a half older, 
and was going to a free institution, and your other 
brother was a mere boy of nine, I do not quite see 
what it was that they got that you did not get?
A. They got their education.

Q. W ell, you mean they got it afterwards? A. 20 
Well, naturally.

Q. They hadn’t got it then? A. They were get-
ting it.

Q. W ere getting it. W ell, you mean that you 
were picked out to stay home and be Cinderella, 
and they were going to be advanced; is that about 
it?

Mr. H err: I object to the term “ Cinder- 

e lla ”  30

Q. But you went two years to the high school 
yourself? A. Yes.

Q. Did your sister go to the high school? A.
She went directly to Normal College from  public 
school.

Q. Went directly from public school to the N or-
mal College? A. Yes.

Q. Didn’t you have about as good an education 
as she did? A. N o; I don’t think so ; high school ^  
education doesn’t begin to compare with college 

’ education.
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Q. W ith Normal College, doesn’t it?  A. I don’t 
think so.

Q. Except in so far as the Normal College fits 
you to be a teacher? A. But I only had two years 
and she had five ; she took the post-graduate course 

20 also.
Q. But she supported herself then, didn’t she? 

A. No. How could she?
Q. D idn’t she have teaching; wasn’t she what 

they call a pupil teacher? A. N o; it was a post-
graduate course.

Q. W ell, they didn’t get— none of them got any 
money from your mother or your father, did they? 
A. Certainly did.

Q. Eh? A. Yes, sir; they did.
20 Q. Any more than their support? A. W ell, all 

the necessary money they needed; they couldn’t 
earn any money while they were in school.

Q. But I mean there were no presents of money 
or advancements of large sums given to them? A. 
I don’t know of any.

Q. They were supported while they were at school 
and college, as I understand it? A. Yes.

Q. And you were supported while you were at 
home, weren’t you? A. W hy, yes.

30 Q. You had your board and clothes and spending 
money? A. I made my own clothes, also my sis-
ter’s and some o f my mother’s.

Q. W ell, but your father purchased the mate-
rials? A. Yes.

Q. You lived at home, as any daughter does, and 
was supported by your parents, as any daughter is, 
the only difference being that you helped in the 
household work? A. Yes.

Q. Is that right? A. Yes, sir.
40 Q. About that work, I spoke o f the washing being 

done by someone outside, and that is true also, I
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take it, of menial labor, scrubbing and cleaning, o f 
that character? A. The heaviest work we had done. 

Q. Yes; you had done by other people? A. Yes.

Redirect examination by Mr. Herr.

Q. Did you do any scrubbing and cleaning? A. 
W ell, if it was absolutely necessary I did that, too.

W il l ia m Sc h o r e r  sworn.

D irect examination by Mr. Herr.

Q. Are you acquainted with this Webster Ave- 29 
nue property? A. Yes, sir.

Q. Which was conveyed to Miss W enigmann? A.
Yes.

Q. W hat is your business? A. I am a builder and 
real estate operator.

Of. W here? A. Bronx.
Q. And that is in the region where this Webster 

Avenue property is? A. Yes.
Q. Have you ever examined the W ebster Avenue 

property with a view of estimating its value? A.
No, sir.

Q. W ell, have you ever examined it?  A. I know 
the property.

Q. Thoroughly? A. Yes, sir.
Q. In your judgment, what was the value of it 

at the time this conveyance was made?

Judge C ollins: Objected to on the ground 
that he has not shown* expertness o f knowl-
edge. 40
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T h e  C o u r t :  D o  y o u  w a n t  t o  c r o s s -e x a m -
in e ?

J u d g e  C o l l i n s : W e l l ,  M r . P o l l o c k  is  g o in g  
t o  d e a l w ith  h im .

T h e  C o u r t :  Y o u  c a n  c r o s s -e x a m in e  h im  
a s  t o  h is  c o m p e te n c y . H e  i s  a  r e a l  e s ta te  
d e a le r  l iv in g  in  th e  B r o n x ,  a n d  h e  s a y s  h e  is  
fa m i l ia r  w ith  t h is  p r o p e r t y .  I  th in k  th a t  
p rim e  fa cie  q u a li f ie s  h im .

M r . P o l l o c k : I  w i l l  p r o b a b ly  s a v e  t im e  
b y  n o t  in t e r r u p t in g  th e  d ir e c t  e x a m in a t io n ;  
I  w i l l  b r in g  i t  o u t  o n  c r o s s -e x a m in a t io n .

Q . (Q u e s t io n  r e a d .)

M r . H e r r : W h a t  is  th e  d a t e  o f  i t ?
20  M r . P o l l o c k : J u ly  1 1 th , 1914 .

Q.. J u ly  1 1 th , 1 9 1 4 ?  A .  I f  y o u  t e l l  m e  th e  s ize  
o f . t h e  p l o t  I  c a n  t e l l  y o u  b e t t e r ;  I  d o n ’ t  k n o w  e x -
a c t ly  th e  s iz e  o f  th e  p l o t ;  I  k n o w  th e  p ie ce .

M r. P o l l o c k : I  w i l l  s h o w  y o u  th e  a t la s .

A .  I  k n o w  th e  p ie c e ,  i f  y o u  w i l l  g iv e  m e  th e  s ize  
o f  th e  p l o t ;  I  k n o w  th e  g r o u n d  v e r y  w e l l  w ith o u t
th e  a t la s .

3 0
M r . P o l l o c k :  T w o  h u n d r e d  a n d  f i f t y  fe e t  

f r o n t  a n d  o n e  h u n d r e d  f e e t  d eep .

A .  T h a t  is  te n  lo ts . W e l l ,  th e  p ie c e  w a s  w o r th  
a b o u t  $ 2 5 ,0 0 0 .

C ross-exa m in a tion  b y  M r . P ollock .

Q . W h e r e  h a v e  y o u  o p e r a te d  in  t h e  B r o n x ?  A . 
M o s t ly  in  th e  T r e m o n t  s e c t i o n ; t h a t  is  in  th is  v i -
c in it y .

4 0
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Q . I  a m  a c q u a in te d  w ith  th e  B r o n x ,  s o  a n s w e r  
m y  q u e s t io n , i f  y o u  p le o s e . W h e r e a b o u t s  h a v e  y o u  
c o n s tr u c t e d  in  th e  B r o n x ?  A .  M o u n t  H o p e .

Q . W h e n  a n d  w h e r e  d id  y o u  c o n s t r u c t  t h e r e ?  A .
I  c o n s t r u c t e d  a b o u t  10 0  h o u s e s  o n  M o u n t  H o p e , 
a n y w h e re  f r o m  7 4 th  S t r e e t  u p  t o  1 9 9 th  S tr e e t . - q

Q . M o u n t  H o p e  i s  o v e r  t o w a r d s  th e  G r a n d  C o n -
c o u r s e ?  A .  T h a t  i s  b e tw e e n  W e b s t e r  A v e n u e  a n d  
J e r o m e  A v e n u e .

Q . W h e n  y o u  s a y  y o u  c o n s t r u c t e d ,  d o n ’ t  y o u  m e a n  
th a t  y o u  s u p e rv is e d , a s  th e  a r c h i t e c t ?  A .  N o , s ir  ;
I  c o n s t r u c t e d ; I  a m  a  b u ild e r .

Q. Y o u  m e a n  y o u  p u r c h a s e d  th e  la n d  a n d  p u t  u p  
th e  b u i ld in g s ?  A . Y e s ,  a n d  s o ld  th em .

Q. D u r in g  w h a t  y e a r s  d id  y o u  c o n s t r u c t ?  A .
For the last fifteen years. 20

Q. H a v e  y o u  ta k e n  th e  t r o u b le  t o  e x a m in e  th e  
a ssessed  v a lu a t io n s  f ix e d  b y  th e  C it y  T a x  D e p a r t -
m en t f o r  th e  p u r p o s e  o f  a r r iv in g  a t  a n  o p in io n  a s  
t o  th e  v a lu e  o f  th is  l o t ?  A .  N o , s ir .

Q . Y o u  n e v e r  lo o k e d  a t  t h e  a s se s s e d  v a lu a t io n  o f  
th is  p r o p e r t y  h e re  in  th e  T a x  D e p a r t m e n t  o f  th e  
C ity  o f  N e w  Y o r k ?  A .  N o ;  n e v e r  e x p e c t e d  t o  b e  
a sk ed  th a t  q u e s t io n  a b o u t  t h is  p r o p e r t y .

Q. H a v e  y o u  e v e r  a c t e d  as  a n  e x p e r t  a p p r a is e r  in  
a  c o u r t  b e f o r e ?  A . Y e s . 30

Q. A s  t o  W e b s t e r  A v e n u e  p r o p e r t y ?  A .  N o .
Q . W h e n  d id  y o u  la s t  se e  t h is  W e b s t e r  A v e n u e  

p r o p e r t y ?  A .  W it h in  th e  la s t  th r e e  w eek s .
Q. D id  M r . W e n ig m a n n  a s k  y o u  t o  g o  a n d  lo o k  

at i t ?  A .  N o , s i r ; o h , I  p a s s  th e r e  s o m e t im e s  a lm o s t  
ev e ry  d a y ; s o m e t im e s  o n c e  a  m o n th , t w ic e  a  m o n th .

Q. Y o u  h a v e n ’ t  m a d e  a n y  s p e c ia l  e x a m in a t io n  o f  
th is  p r o p e r t y  f o r  th e  p u r p o s e  o f  q u a l i f y in g  a s  a n  
e x p e r t  a s  t o  i t s  v a lu e ?  A .  N o n e  a t  a ll .

Q. H o w  lo n g  h a v e  y o u  k n o w n  M r . E r n e s t  W e n ig -  40  
m ann , th e  fa t h e r  o f  P a u lin e ,  th e  g e n t le m a n  t h a t  is
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n o w  h è r e  in  c o u r t ?  A .  I  k n o w  M r . W e n ig m a n n  b y  

s ig h t  f o r  a b o u t  t w e lv e  y e a rs .
Q . Y o u  a r e  o n  f r ie n d ly  t e r m s  w ith  h im ?  A . Y e s .
Q . Y o u  r e c a l l  w h e n  h e  w a s  a c t iv e  a s  a  b u i ld e r  in  

th e  B r o n x ?  A .  Y e s .
-ĵ Q Q . D o  y o u  k n o w  a n y t h in g  a b o u t  h is  e x p e r ie n c e  as  

a  b u i ld e r  ; w a s  h e  q u it e  a n  a c t iv e  b u i ld e r ?  A .  V e r y  

a c t iv e .
Q . I n  y o u r  o p in io n ,  i s  h e  a ls o  q u a li f ie d  t o  p la c e  

a  v a lu e  o n  p r o p e r t y  in  th e  B r o n x  a s  a n  e x p e r t  ? A . 
I  s h o u ld  th in k  so.

Q . W e l l ,  n o w , w o u ld  y o u  c h a n g e  y o u r  o p in io n  
a s  t o  th e  v a lu e  o f  th is  p r o p e r t y  b e in g  $ 2 5 ,0 0 0  i f  I  
c a l le d  y o u r  a t t e n t io n  t o  t h e  f a c t  t h a t  M r . W e n ig -
m a n n  h a d  p la c e d  a  v a lu a t io n  o n  th is  p r o p e r t y  in  

2 0  J u ly ,  19 1 4 , o f  $ 4 5 ,0 0 0 ?  A .  N o ;  I  w o u ld  n o t ,  b e -
c a u s e  M r . W e n ig m a n n  o w n e d  i t  a n d  I  d id  n o t ;  I  am  
a p p r a is in g  i t  b e c a u s e  I  d o n ’ t  o w n  it .

Q . W h a t  is  y o u r  e x p la n a t io n  o f  M r . W e n ig m a n n  
p la c in g  a  v a lu e  o f  $ 4 5 ,0 0 0  o n  th is  p r o p e r t y ?  A . 
H e  c a n  p la c e  a n y t h in g  h e  l ik e s  o n  it , a n  o w n e r  ca n  ; 
b u t  th a t  d o e s n ’ t m a k e  m e  ju d g e  th e  p r ic e ,  b y  h is  
f ig u re s .

Q . W o u ld  y o u  c h a n g e  y o u r  o p in io n  a s  t o  $ 2 5 ,0 0 0  
i f  I  t o ld  y o u  th a t  M r . W e n ig m a n n  p la c e d  t h is  v a lu a - 

3 0  t io n  o n  th is  p a r c e l  o n  W e b s t e r  A v e n u e  f o r  th e  
p u r p o s e  o f  s h o w in g  w h a t  h is  a s s e ts  a n d  l ia b i l i t ie s  
w e re , in  a  s ig n e d  s ta te m e n t  w h ic h  h e  g a v e  t o  th e  
C o s m o p o l i ta n  B a n k ?

M r. H e r r  : O b je c t e d  t o  a s  in c o m p e te n t .

A .  I  w o u ld n ’ t  c h a n g e  m y  f ig u r e s  ; I  k n o w  m y  fig -
u r e s  a r e  c o r r e c t  ; t h a t  is , t o  th e  b e s t  o f  m y  b e lie f .

Q . T h e  r e a s o n  I  a s k  t h a t  q u e s t io n  is  b e c a u s e  y o u  
s a id  in  a n s w e r  t o  m y  p r e v io u s  q u e s t io n ——

T h e  C o u r t  : W e l l ,  w e  m ig h t  a s  w e l l  o m it  

th a t  q u e s t io n .

40
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M r. P o l l o c k : W e l l ,  h e  s a id  h e  h a d  a  h ig h  
r e g a r d  f o r  M r. W e n ig m a n n  a n d  h is  o p in io n ,  
b u t  b e c a u s e  M r . W e n ig m a n n  w a s  th e  o w n e r  
h e  w o u ld  p u t  a  la r g e  v a lu e  o n  it .

A .  E v e r y  o w n e r  w i l l  d o  th a t .

Q . I  a ls o  c a l l  y o u r  a t t e n t io n  t o  th e  c e r t i f ie d  c o p y  IQ 
o f  th e  t a x  r o l l  o f  th is  W e b s t e r  A v e n u e  p a r c e l  f o r  
th e  y e a r  19 1 4 , w h ic h  p la c e s  a n  a g g r e g a t e  v a lu a t io n  
o f  $ 3 4 ,9 0 0 , a n d --------

M r . H e r r :  I  o b je c t .

Q . I  h a v e n ’ t  f in is h e d  th e  q u e s t io n . — -a n d  a sk  
y o u  i f ,  a f t e r  c o m m u n ic a t in g  t h a t  in fo r m a t io n  t o  
y o u , t h a t  y o u  w i l l  c h a n g e  y o u r  f ig u r e s  a s  t o  $ 2 5 ,0 0 0 ?

M r . H e r r :  O b je c t e d  to .

A . C a n  I  e x p la in  t h a t ?

M r . H e r r : O b je c t e d  to .

T h e  C o u r t : I  th in k  I  w i l l  l e t  th e  q u e s t io n  
b e  a sk ed .

A . C a n  I  e x p la in  a s  I  l ik e ?

T h e  C o u r t :  Y e s ;  y o u  c a n  e x p la in  it  in  
y o u r  o w n  w a y .

Q . H o  y o u  w a n t  t o  see  i t ?  A .  N o ;  I  d o n ’t. I  30  
w o u ld n ’ t  b u y  th e  p r o p e r t y  f o r  tw e n ty -f iv e  a  lo t ,  b e -
ca u s e  o n  th e  r e a r  o f  th e  p r o p e r t y  th e r e  i s  a b o u t  s ix t y  
fe e t  o f  s to n e  w a ll ,  a n d  th a t  is  h ig h e r  th a n  th e  h o u s e  
w il l  b e ;  a  s o l id  s to n e  w a ll ,  w h e r e  th e y  e x c a v a te d , 
a n d  i t  i s  u p  s ix t y  fe e t  h ig h , a n d  I  w o u ld n ’ t  ta k e  i t  
a t  a n y  p r i c e  t o  p u t  a  fla t  o n  i t .

Q . D id n ’t  th e  c i t y  ta x  a s s e s s o r  ta k e  th a t  in  c o n -
s id e r a t io n  in  p u t t in g  $ 3 4 ,9 0 0  o n  i t ?

M r . H e r r : O b je c t e d  to .
40

A . I  c o u ld n ’ t  a n s w e r  f o r  h im .
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Q . D o  y o u  k n o w  th e r e  is  a  m o r tg a g e  o n  th is  
p a r c e l ?  A .  I  h a v e  h e a r d  s o ;  I  u n d e r s ta n d  th e r e  
w e r e  t w o  m o r tg a g e s  o n  th ere .

Q . D o  y o u  k n o w  h o w  m u c h  th o s e  m o r tg a g e s  w e r e  
f o r ?  A .  I  b e l ie v e  I  r e m e m b e r  th e r e  w a s  o n e  o n  

■j q̂  th e r e  a t  te n , a n d  I  b e l ie v e  h e  p u t  o n  a  s e c o n d  a t  
e ig h t , i f  I  r e m e m b e r  c o r r e c t l y ;  I  r e c e iv e d  th a t  b y  
th e  n e w s p a p e r .

B y  J u d g e  C ollins.

Q . O n e  e ig h t , a n d  th e  o t h e r  o n e ?  A .  O n e  te n  a n d  
th e  o t h e r  e ig h t .

J u d g e  C o l l in s :  T h a t  w o u ld  m a k e  e ig h -
te e n .

2 0
Q . N o ;  th e  f a c t  i s  th a t  t h e r e  is  o n ly  o n e  m o r t -

g a g e  o f  $ 1 8 ,0 0 0 ?  A .  T h e n  i t  h a s  b e e n  c h a n g e d .
Q . I n  a r r iv in g  a t  a n  o p in io n  f o r  th e  p u r p o s e  o f  

g iv in g  th e  C o u r t  th e  n e c e s s a r y  in fo r m a t io n  a s  t o  
th e  v a lu e  o f  r e a l  e s ta te , d o  y o u  ta k e  in t o  c o n s id e r -
a t io n  e n c u m b r a n c e s ;  th a t  is , in  th e  w a y  o f  a  m o r t -
g a g e ?  A .  N o .

Q . I n  o t h e r  w o r d s ,  y o u  a r e  n o t  in f lu e n c e d  in  a r -
r iv in g  a t  a n  o p in io n  b y  th e  f a c t  th a t  th e r e  i s  a 

3 0  m o r tg a g e  o n  f o r  $ 1 8 ,0 0 0 ?  A . N o t  a t  a l l ;  I  c o m e  t o  
t h a t  c o n c lu s io n  b e c a u s e  I  k n o w  th e  n e ig h b o r h o o d  
t h o r o u g h ly ;  I  k n o w  e v e r y  lo t  th e re , a n d  I  c a n  a l -
m o s t  t e l l  y o u  a n y  lo t  y o u  c a l l  o f f ,  w h e th e r  i t  h as  
r o c k  o r  d ir t  o r  e x c a v a te d , in  t h a t  w h o le  v ic in it y .

Q . T h is  a p p a r e n t ly  h a s  b e e n  e x c a v a t e d ?  A .  Y e s .
Q . R e a d y  t o  b u i ld  o n ?  A .  Y e s .
Q . D o e s n 't  r e q u ir e  a n y  r e m o v a l o f  s t o n e ?  A . 

Y e s .
Q . T h a t  i s  a  s u b s ta n t ia l  e x p e n s e , in  re m o v in g , 

40  th e  s to n e ?  A . T e r r ib le  e x p e n s e .
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Q . A n d  th a t  is  a d d e d  o n  t o  th e  v a lu e  o f  th e  p r o p -
e r ty  n o w ?  A .  N o ;  b e c a u s e  y o u  c a n  g o  r ig h t  a c r o s s  
th e  w a y  a n d  b u y  c h e a p  lo t s  f o r  le s s  th a n  it  c o s t  h im  
t o  e x c a v a te .

Q . I t  w a s  e x c a v a te d  in  J u ly ,  191 4 , w a s  i t  n o t ?  
A .  O h , y e s ; b e fo r e  th a t .

Q . A n d  i t  w a s  ju s t  a s  g o o d  th e n  a s  i t  is  n o w ?  
A .  J u s t  a s  g o o d  t h e n ;  y e s ;  c e r t a in ly ;  ju s t  a s  g o o d .

R ed irect exam ina tion  b y  M r . H e r r .

Q . H o w  lo n g  a g o  w a s  th a t  e x c a v a te d , i f  y o u  
k n o w ?  A .  I  b e l ie v e  i t  h a s  b e e n  e x c a v a te d — a b o u t  
e ig h t  o r  n in e  y e a r s  a g o  i t  w a s  e x c a v a te d .

Q . A n d  o n e  r e a s o n  w h y  y o u  th in k  it  i s  n o t  w o r th  
m o r e  i s  b e c a u s e  th e r e  i s  a  b lu f f  s o m e  s ix t y  fe e t  
b e h in d  i t ?  A .  W h e n  t h e y  e x c a v a te d  i t  th e y  c u t  
d o w n  a  r o c k  in  f r o n t  th e r e  o f  a b o u t  s ix t y  f e e t  in  
h e ig h t , a n d  th a t  le a v e s , i f  y o u  w e r e  b u i ld in g  th e re , 
a n d  lo o k in g  o u t  th e  r e a r  w in d o w — y o u  w o u ld  be  
u p  a g a in s t  a, s to n e  w a ll  th e  h e ig h t  o f  th e  b u i ld in g .

Er ne st  W e nig manj v  sworn.

D irec t exam in a tion  b y  M r . H e r r . dO

Q. Y o u  a r e  th e  fa t h e r  o f  P a u l in e  W e n ig m a n n , th e  
d e fe n d a n t  in  t h is  c a s e ?  A .  Y e s , s ir .

Q . A n d  w e r e  y o u  p r e s e n t  a t  a  t im e  a n  a r r a n g e -
m en t f o r  h e r  s e r v ic e s  w a s  m a d e  b e tw e e n  h e r , o n  
o n e  s id e , a n d  y o u r s e l f  a n d  y o u r  w ife ,  o n  th e  o t h e r ?
A . Y e s .

Q. H o w  lo n g  a g o ?  A . A b o u t  te n  o r  tw e lv e  y e a r s
£ g o .

Q. W h e r e  w a s  i t ?  A .  A t  o u r  h o u s e ;  h o m e . 40
Q. W h a t  w a s  th a t  a r r a n g e m e n t?  A .  W e l l ,  th e  

u n d e r s ta n d in g  w a s  b e tw e e n  m y  w i fe  a n d  m y s e l f  a n d
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P a u l in e ;  o f  c o u r s e  w e  h a d  th e  u n d e r s ta n d in g  b e -
f o r e  w e  ta lk e d  t o  h er , n a t u r a l l y ; s in c e  w e  w e r e  g iv -
in g  th e  o t h e r  c h i ld r e n  a n  e d u c a t io n ,  a n d  m y  w ife  
a t  t im e s  b e in g  u n a b le  t o  p e r fo r m  a l l  h e r  h o m e  d u -
t ie s , a n d  s c a r c i t y  o f  h e lp , w e  d e c id e d  t o  k e e p  P a u lin e  
h o m e , i f  sh e  w a s  w i l l i n g ;  o f  c o u r s e  sh e  o b je c t e d  
la t e r  o n , a n d  s a id  th a t  “ th e  o th e r s  a r e  g e t t in g  an  
e d u c a t io n ,  a n d  h e r e  I  a m  d o in g  h o u s e w o r k ,”  a n d  o f  
c o u r s e  m o th e r  s a id , “ N o w , w e  w i l l  m a k e  t h in g s  a ll  
r i g h t ; w h a te v e r  t h e ir  e d u c a t io n  w i l l  c o s t  w e  w i l l  
see  th a t  y o u  g e t  a  f a i r  c o m p e n s a t io n ” ; th a t  w a s  
a b o u t  th e  d r i f t  o f  i t ; i t  w a s  a l l  v e r b a l , th e  sa m e  as  
fa t h e r  a n d  m o th e r  w o u ld  d o  a t  h o m e  w ith  th e  c h i l -
d r e n  ; w e  w e r e  a p e a c e fu l  fa m i ly ,  a n d  w e  d id n ’t  h a v e  
a n y  sq u a b b le s .

20
C ross-exa m in a tion  b y  J u d g e  C ollins.

Q . Y o u  n e v e r  d id  r e c k o n  u p  h o w  m u c h  th e  e d u -
c a t io n  o f  th e  o th e r s  c o s t  y o u , d id  y o u ?  A .  N o ;  I  

d id  n o t .
Q . A n d  y o u  n e v e r  f ix e d  a n y  v a lu e  o n  th e  p r o p -

e r ty  in  W e b s t e r  A v e n u e ?  A .  W e l l ,  w e  d id  a n d  
w e  d id n ’ t.

Q . I  m e a n  w h e n  y o u  h a d  i t  c o n v e y e d  t o  P a u lin e
3 0  y o u  n e v e r  f ix e d  a n y  v a lu e  o n  i t ?  A .  W e l l ,  I  fix ed  

th e  v a lu e  in  t h a t  w a y , t h a t  I  t r ie d  t o  s e l l  i t  ; o f  
c o u r s e  I  w a s  h a r d  u p  a n d  n e e d e d  m o n e y  t o  p a y  m y  
d e b ts , w h ic h  I  w a n te d  t o  p a y , a n d  o f  c o u r s e  I  t r ie d  
t o  s e ll  i t ,  a n d  o f fe r e d  i t  a t  a  v e r y  lo w  fig u re .

Q . W h e n  d id  y o u  g e t  in t o  d i f f ic u lt ie s ?

M r . H e r r : W h a t  d id  y o u  o f fe r  i t  f o r ?

Q . H o ld  o n . W h e n  d id  y o u  g e t  in t o  y o u r  d iffi-
40  c u l t ie s ?  A. Oh, well, I h a v e  b e e n  in  t r o u b le  m o re  

o r  le s s , s h o r t  o f  m o n e y , f o r  th e  la s t  f i fte e n  y e a rs .



47

E r n e s t  W en ig m a n n — C ross.

Q . B u t  I  m e a n  w h e n  h a d  y o u r  s e r io u s  f in a n c ia l  
d i f f ic u lt ie s  s ta r t e d ?  A .  T h e  la s t  f iv e  y e a rs .

Q . I  w o u ld  l ik e  t o  g e t  a t  th a t  W e b s t e r  A v e n u e  
p r o p e r t y — y o u  f o r m e d  a  l i t t l e  c o m p a n y , i t  a p p e a r s , 
c a l le d  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y , o f  
w h ic h  y o u  h a d  e ig h te e n  s h a r e s  o f  s to c k , a n d  y o u r  
w i fe  o n e , a n d  y o u  d a u g h t e r  L e o n o r a  o n e ?  A .  Y e s ;  
l i t t le ,  i f  y o u  s o  c h o o s e  t o  c a l l  i t ; I  d id n ’ t.

Q . O h , a  b ig  c o m p a n y , i f  y o u  p le a s e ;  I  a m  s a t is -
fied . I  th o u g h t  t h a t  tw e n ty  s h a re s , $ 1 0 0  a  s h a re , 
$ 2 ,0 0 0 , w a s n ’t  v e r y  b ig . A .  W e l l ,  y o u  m ig h t  d o  a  
b ig  b u s in e s s , ju s t  th e  sam e.

Q . W e l l ,  i t  w a s  r e a l ly  y o u r  o w n  b u s in e s s  in  th a t  
c o r p o r a t io n ,  w a s  i t  n o t ?  A .  Y e s .

Q . Y o u  h a d  th e  t i t le  t o  th e  W e b s t e r  A v e n u e  p r o p -
e r ty  c o n v e y e d  t o  th a t  c o m p a n y  in s te a d  o f  t a k in g  i t  2 0  
in  y o u r  o w n  n a m e , d id n ’ t  y o u ?  A .  N o , s ir .

Q . Y o u  d id  n o t ?  A .  N o , s ir .

Q . Y o u  o n c e  o w n e d  i t  in  y o u r  o w n  n a m e , d id  y o u  
n o t ?  A .  N o , s i r ;  n e v er .

Q . N e v e r  o w n e d  th a t  p r o p e r t y ?  A .  N o t  in  m y  
o w n  n a m e .

Q . H o w  d id  th a t  p r o p e r t y  c o m e  t o  b e  c o n v e y e d  
t o  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y ?  A .  A  
g e n t le m a n  b y  th e  n a m e  o f  T h e o d o r e  B o s s  a n d  m y -
s e lf  o w n e d  th a t  p r o p e r t y  in  p a r t n e r s h ip  f o r  th e  la s t  3 0  
t w e n ty -tw o  y e a rs .

Q . B u t  n o t  in  y o u r  n a m e ?  A .  N o t  in  m y  in d iv id -
u a l n a m e .

Q . W h o s e  n a m e  w a s  i t  in ?  A .  R o s s  a n d  W e n ig -
m a n n .

Q . W e l l ?  A . I t  w a s n ’t  in  m y  in d iv id u a l  n a m e .
Q . I t  w a s  in  th e  n a m e  o f  th e  t w o  o f  y o u ?  A .

Y e s ;  h e  w a s  m y  p a r tn e r .

Q . Y o u  o w n e d  i t  f o r  tw e n ty -t w o  y e a r s ?  A .  Y e s .
Q. G o  o n . A .  A n d  a b o u t  th r e e  y e a r s  a g o  I  b u i l t  40  

th ree  h o u s e s  o n  th e  c o r n e r  o f  1 6 6 th  S t r e e t  a n d  C o l-
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le g e  A v e n u e ; I  o w e d  M r . R o s s  a b o u t  $ 1 5 ,0 0 0 , w h ic h  
h e  lo a n e d  m e  f r o m  t im e  t o  t im e ;  h e  w a s  a  r e t ir e d  
m e r c h a n t  a n d  h e  h a d  m o n e y , a n d  o f  c o u r s e  h e  w a s  
g e t t in g  t ir e d  ; h e  w a n te d  h is  m o n e y  ; h e  w a s  g e t -
t in g  t o  b e  a n  o ld  m a n , l ik e  m y s e lf ,  a n d  h e  w a n te d  

j a  t o  g e t  th in g s  s t r a ig h te n e d  o u t , a n d  I  c o u ld n ’ t  g e t  
th e  m o n e y  t o  s t r a ig h te n  h im  o u t ,  s o  I  e n te r e d  in t o  
a n  a g re e m e n t  t o  t r a n s fe r  th o s e  th r e e  h o u s e s  o n  th e  
c o r n e r  o f  C o l le g e  A v e n u e  a n d  1 6 6 th  S tr e e t , a t  le a s t  
m y  e q u it y  in  th e m , w h ic h  w a s n ’ t  a n  a w fu l  lo t ,  f o r  
th is  W e b s t e r  A v e n u e  p r o p e r t y .

Q . T o  t r a n s fe r  y o u r  e q u ity  t o  h im ?  A . T o  h im , 
f o r  h is  in t e r e s t  in  th e  W e b s t e r  A v e n u e  p r o p e r t y .  

U n d e r s t a n d ?
Q k N o w ,. g o  o n . A n d  h e  c a n c e le d  th e  d e b t ?  A .  

0 q  H e  c a n c e le d  th e  d e b t ; n o t  a l l  o f  i t ; I  s t i l l  o w e  h im  
s o m e  m o n e y , t o  m y  s o r r o w ; I  w is h  I  c o u ld  p a y  h im .

Q . G o  o n . A .  H e  t r a n s fe r r e d  th e  p r o p e r t y ,  a n d  o f  
c o u r s e  I  in te n d e d  t o  b u i ld  o n  th is  W e b s t e r  A v e -

n u e  p r o p e r t y .
Q . H e  t r a n s fe r r e d  i t  t o  y o u ?  A .  N o ;  t o  th e  W e -

n ig m a n n  C o n s t r u c t io n  C o m p a n y .
Q . Y o u  a n d  h e  t o g e t h e r ?  A .  W e  to g e th e r .
Q . Y o u  a n d  h e  t o g e th e r  m a d e  a  d e e d  t o  th e  W e -

n ig m a n n  C o n s t r u c t io n  C o m p a n y  ? A .  Y e s ,  s ir . 
q q  Q . A n d  th e  c o n s id e r a t io n  o f  h is  in te r e s t  in  i t  

w a s  y o u r  t r a n s fe r  t o  h im  o f  y o u r  in te r e s t  in  th e se  
th r e e  h o u s e s ?  A .  Y e s ,  s ir .

Q . A n d  h e  a ls o  c a n c e le d  a  p a r t  o f  y o u r  in d e b te d -
n e s s  t o  h im ?  A . Y e s ,  s ir .

Q . A n d  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  
d id n ’ t  p a y  a n y t h in g  f o r  it ,  d id  t h e y :  th e y  d id n ’t  
p a y  a n y t h in g ?  A . W e l l ,  th e y  d id n ’ t  a n d  th e y  d id .

Q . W e l l ,  th e y  d id n ’ t w i l l  d o  f o r  m e.

T h e  C o u r t :  W a s  th e  c o m p a n y  o r g a n iz e d  
f o r  th e  p u r p o s e  o f  t a k in g  th e  c o n v e y a n c e , o r  
h a d  it  b e e n  o r g a n iz e d  b e fo r e ?

A . I t  h a d  b e e n  o r g a n iz e d  b e fo r e .
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B y  the C ourt.

Q . A n d  th e  s to c k  h a d  b e e n  iss iu ed ? A .  Y e s ,  s ir . 

B y  J u d g e  C ollins.

Q. A n d  y o u  t u r n e d  th is  p r o p e r t y  o v e r  t o  th a t  
c o m p a n y ?  A .  Y e s ,  s ir .

Q . A n d  i t  w a s  r e a l ly  y o u r  p r o p e r t y ,  w a s  i t  n o t ?  
A . N o , s ir .

Q . W h y  n o t ?  A .  W e l l ,  i t  d id n ’ t  s h o w  it  o n  th e  
fa c e  o f  i t ,  d id  i t ?

Q . I  f ig u r e  o u t  i t  d id . A .  W e l l ,  y o u  c a n  k e e p  o n  
fig u r in g .

Q . Y o u  a n d  R o s s  o w n e d  i t  t o g e t h e r ?  A .  Y e s .
Q . Y o u  b o u g h t  o u t  R o s s ’ s h a r e ?  A .  Y e s .
Q . A n d  th e n  y o u  a n d  R o s s  m a d e  a  d e e d  t o  th e  

W e n ig m a n n  C o n s t r u c t io n  C o m p a n y ?  A .  Y e s .
Q. B e c a u s e  y o u  d ir e c t e d  th a t  t o  b e  d o n e ?  A .  

W e ll ,  b e c a u s e  h e  h a d  lo a n e d  m o n e v  t o  th e  W e n m -  
m a n n  C o n s t r u c t io n  C o m p a n y .

Q . T h e n  th is  d e b t  t h a t  y o u  s p e a k  o f ,  $ 1 5 ,0 0 0 , 
w a s—  A . P a r t ly .

Q . W a s  p a r t ly  th e  W e n ig m a n n s ’ ? A .  Y e s .
Q . H o w  m u ch  w a s  th e  W e n ig m a n n s ’ ? A .  A b o u t  

$ 10 ,00 0 , w h ic h  w a s  u s e d  in  m y  o p e r a t io n s .
Q . W e l l ,  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  

w a s  r e a l ly  y o u r  b u s in e s s  u n d e r  th a t  n a m e , w a s  i t  
n o t ?  A .  Y e s .

Q . T h e  r e a l  r e a s o n  f o r  f o r m in g  it  w a s  th a t  th e  
t i t le  t o  th e  la n d  th a t  y o u  w e r e  a b o u t  t o  b u i ld  o n  
c o u ld  b e  in  a  c o r p o r a t io n  t h a t  w o u ld  g iv e  b o n d s  
a n d  m o r tg a g e s , s o  th a t  y o u  w o u ld  n o t  h a v e  t o  g iv e  
b o n d s  a n d  m o r t g a g e s ?  A .  N o ; n o t  f o r  th a t  r e a s o n ; 
it  w a s  b e c a u s e  I  w a s  w i l l in g  t o  g iv e  m y  o w n  b o n d , 
b u t  th e  c o r p o r a t io n s  w o u ld n ’ t  t a k e  a n  in d iv id u a l ’ s  
b o n d ; th e y  w a n te d  th e  b o n d  o f  a  c o r p o r a t io n .

10

2 0

3 0

40
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Q . O h , y es . A .  I  w o u ld  r a th e r  h a v e  g iv e n  m y  

o w n .
Q , B e c a u s e  u n d e r  th e  N e w  Y o r k  la w  a  c o r p o r a -

t io n  c a n n o t  p le a d  u s u r y ; a m  I  r ig h t  a b o u t  t h a t ?  A . 
I  c a n ’ t  s a y  a n y t h in g  a b o u t  th e  l a w ; I  w i l l  le a v e  

-j q̂  th a t  t o  y o u .
Q . I n  fa c t ,  th e  r e a s o n  th e  c o r p o r a t io n  w a s  

fo r m e d  w a s  th a t  th e  p e r s o n s  d e s ir in g  t o  lo a n  m o n e y  
o n  th e  p r o p e r t y  w a n te d  th e  c o r p o r a t e  b o n d , n o t  a n  
in d iv id u a l  b o n d ?  A .  T h a t  i s  it .

Q . I t  w a s  r e a l ly  y o u r s  a l l  th e  t im e , w a s  it  n o t ?  

A .  N o .
Q . W h y  n o t ?  A .  W h y  n o t ?
Q . Y e s .  A .  B e c a u s e  I  o w e  lo t s  o f  p e o p le  m o n e y .
Q . O h , I  see. W e l l ,  w h a te v e r  e q u ity  th e r e  w a s ?  

20  A . -I d id n ’ t  f ig u r e  i t  w a s  a l l  m in e .
Q . W h a t e v e r  e q u it y  th e r e  w a s  w a s  y o u r s ?  A .  

W e l l ,  v e s :  y o u  c a n  h a v e  i t  s o  i f  y o u  w a n t  i t  th a t  

w a y .

M r . H e r r : T h a t  i s  a  c o n c lu s io n .

Q . T h a t  i s  so , i s  i t  n o t ;  w h a te v e r  e q u it y  th e re  
w a s  in  i t  o v e r  a n d  a b o v e  th e  d e b ts  w a s  y o u r s ?

M r . H e r r : O b je c t e d  to .

30
A . N o t  n e c e s s a r i ly  a l l  m in e .
Q . W h y ?  A .  B e c a u s e  I  o w e d  m o n e y .
Q . W e l l ,  e x c e p t  w h a t  y o u  o w e d ; i f  y o u  p a id  y o u r  

d e b ts  i t  w a s  y o u r s ,  w a s  i t  n o t ?  A .  A h , i f  I  c o u l d ;  

y es .
Q . J u s t  a  q u e s t io n  o r  t w o  m o r e  o n  th a t  s u b je c t . 

T h e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  m a d e  th e  
d e e d  t o  P a u l in e ?  A .  Y e s ,  s ir .

Q . B e c a u s e  y o u  a n d  y o u r  w i f e  r e q u e s te d  it , d id  
y o u  n o t ?  A .  N o ;  w e  d id  th a t  b e c a u s e  w e  w a n te d  to  

a v o id  th e  e x p e n s e  o f  d r a w in g  a d o u b le  d e e d  and
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d o u b le  e x p e n s e  a n d  d o u b le  r e c o r d in g  a n d  d o u b le  r e -
c o r d in g  fe e s  a n d  ta x e s , a n d  s o  o n ; t h e r e fo r e  w e  d r e w  
it  d ir e c t ly  t o  P a u l in e  s o  w e  w o u ld  a v o id  th a t .

Q . I n s t e a d  o f  d o in g  i t  h o w ?  A .  I n s t e a d  o f  f ir s t  
d r a w in g  i t  t o  M rs . W e n ig m a n n  a n d  th e n  M rs . W e -
n ig m a n n  t o  h er . I «

Q . T h e n  th e  id e a  o f  c o n v e y in g  i t  t o  M rs . W e n ig -
m a n n , w h o  a f t e r w a r d s  w o u ld  c o n v e y  i t  t o  P a u lin e ,  
a n d  t o  s a v e  th a t  t r o u b le ,  th e  id e a  o f  c o n v e y in g  i t  
t o  M rs . W e n ig m a n n  w a s  b e c a u s e  y o u  o w e d  h e r  
m o n e y ?  A .  C e r t a in ly  d id .

Q . H o w  m u c h  m o n e y  d id  y o u  h a v e  f r o m  h e r ?  A .  
A b o u t  $ 3 5 ,0 0 0  w a s  b o r r o w e d , r a n g in g  a n y w h e r e  
f r o m  te n  y e a r s , a n d  I  h a v e  th e  v o u c h e r s  in  m y  p o c k e t  
t o  s h o w  f o r  it .

Q . Y o u  a r e  a  b u i ld e r  o f  l o n g  e x p e r ie n c e  a n d  fa -  OQ 
m il ia r  w ith  la n d  v a lu e s  u p  in  th e  B r o n x ,  a r e  y o u  
n o t ?  A .  Y e s ,  s ir .

Q . W h a t  w a s  th a t—  A .  I  t h o u g h t  I  w a s , b u t  I  
m a d e  a  g o o d  m a n y  m is ta k e s .

Q,. W h a t  w a s  t h a t  W e b s t e r  A v e n u e  p r o p e r t y  
w o r th  in  J u ly ,  1 9 1 4 ?  A .  W e l l ,  i t  c o s t  u s , a n d  I  f ig -
u re d  th e  v a lu a t io n  o n  i t  in  19 1 3 , M r . R o s s  a n d  I ,
W hen w e  f ig u r e d  u p  th e  c o s ts .

Q . 1 9 1 3 ?  A .  1 9 1 3 ; i t  h a d  c o s t  u s  $ 1 0 2 ,0 0 0 .
Q . W h a t  w a s  i t  w o r t h ?  A .  A n d  I  b a s e d  m y  v a lu -  30  

a t io n  o n  w h a t  i t  h a d  c o s t .

Q . W h a t  w a s  i t  w o r t h ?  A . W h a t  i t  w a s  w o r th  
a c c o r d in g  t o  th e  m a r k e t , a n d  i t s  s e l l in g  a b i l i t y ,  w a s  
p r a c t ic a l ly  w o r t h  v e r y  l i t t l e  b e c a u s e  n o b o d y  w o u ld  
bu y .

Q . Y o u  m a d e  a  s ta te m e n t  t o  th e  C o s m o p o l i ta n  
B a n k , w h ic h  I  s h o w  y o u . A . Y e s ;  y o u  n e e d  n o t  
sh ow  i t  t o  m e . I  k n o w  i t  is  th e re , a n d  I  w i l l  a d m it  
it  b e fo r e  y o u  b r in g  it  h e r e ;  i t  w i l l  s a v e  y o u r  s te p s .

Q. I  d o n ’ t  m in d  w a lk in g ;  I  a m  a c t iv e . T h a t  is  40  
y o u r  s ig n a t u r e ?  A . Y e s ;  I  th in k  i t  is .
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Q . A n d  in  t h a t  y o u  s a y  t h a t  th e  v a c a n t  la n d  a t 
W e b s t e r  A v e n u e , w h ic h  i s  t h a t  in  q u e s t io n , w a s  
w o r t h  $ 4 5 ,0 0 0 ?  A . T h a t  i s  w h a t  I  th o u g h t ,  o n  th e  
b a s is  o f  w h a t  i t  c o s t  u s . W e  e x c a v a t e d  th e  r o c k  o u t  
o f  t h a t  p r o p e r t y , a n d  i t  c o s t  u s  ju s t  $ 2 5 ,0 0 0 . W e  
p a id  t o  M r .— w h a t  w a s  h is  n a m e ?  Y e s ;  t h a t  i s  m y  

s ig n a tu r e .

Re c e ss .

Q . M r . W e n ig m a n n , th is  s ta te m e n t  th a t  y o u  g a v e  
to the b a n k , I  f o r g o t  t o  p r o v e  i t s  d a t e ;  i t  i s  d a te d , 
I  see , J u n e  15 , 1 9 1 4 ;  t h a t  i s  th e  d a te  y o u  m a d e  it , 
J u n e  1 5 th ?  A .  I  d o n ’ t  r e m e m b e r . I f  th a t  i s  th e  
d a te  t h a t  i s  o n  th e re , e v id e n t ly  I  m a d e  i t  th a t  d a y .

20  Q . T h e r e  is  y o u r  s ig n a t u r e ?  A . W e l l ,  th a t  i s  m y  
s ig n a tu r e . W e l l ,  th e n , I  g u e s s  i t  i s  c o r r e c t .

Q . A n d  in  th a t  s ta te m e n t , w h e r e  y o u  w e r e  g iv in g  
th e  v a lu e  o f  y o u r  d i f fe r e n t  p r o p e r t y ,  y o u  s a id  th a t  
y o u  o w n e d  t h is  W e b s t e r  A v e n u e  p r o p e r t y ; y o u  s a id  
o v e r  y o u r  s ig n a t u r e :  “ T h e  a b o v e  r e a l  e s ta te ,”  in -
c lu d in g  th is  W e b s t e r  A v e n u e , “ is  o w n e d  b y  E r n e s t  
W e n ig m a n n .”  A . Y e s ;  w e ll ,  I  p r o b a b ly  s a id  th a t .

Q . I  s u p p o s e  th a t  w a s  b e c a u s e  y o u  c o n s id e r e d  th e  
c o m p a n y  a s  r e a l ly  y o u r s e l f  in  a  c o r p o r a t e  f o r m ?  A .

3 0  T h e  c o m p a n y  d id n ’t  o w n  i t  a t  t h a t  t im e .
Q . J u n e , 1 9 1 4 . O h , y e s , th e y  d id . A .  D id  t h e y ?
Q . T h e y  m a d e  th e  c o n t r a c t  J u ly  6 th , 1 9 1 4 ?  A . 

W e l l ,  th e  c o n t r a c t  w a s n ’t  p a s s in g  th e  d e e d , w a s  i t ?
Q . T h e  c o n t r a c t  w a s n ’ t  m a d e  u n t i l  th e  n e x t  

m o n th  a f t e r  y o u  m a d e  t h is  s ta te m e n t . A .  W e l l ,  
th e n , I  d id n ’ t  o w n  it . T h a t  w a s  b e fo r e  I  m a d e  th e  

c o n t r a c t .
Q . Y e s ,  y o u  m a d e  th e  s ta te m e n t  b e fo r e  th e  c o n -

t r a c t  w a s  m a d e . A . Y e s .
Q . W i t h  M is s  R o g e r s .  A t  th e  t im e  th e  s ta te m e n t  

w a s  m a d e  th e  r e c o r d  t i t l e  w a s  in  th e  W e n ig m a n n
40
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C o n s t r u c t io n  C o m p a n y , b u t  y o u  s a id  t o  th e  b a n k  in  
y o u r  s ta te m e n t  t o  g e t  c r e d i t  t h a t  y o u  o w n e d  it . A .
N o t  t o  g e t  c r e d it  ; I  h a d  it .

Q . W e l l ,  y o u  m a d e  th e  s ta te m e n t . A .  I  h a d  th is  
c r e d i t  f o r  te n  y e a r s , I  th in k , o r  lo n g e r ,  o f  th a t  b a n k .

Q . W e l l ,  y o u  m a d e  th e  s ta te m e n t?  A .  A n d  w h e n  
M r. P o l l o c k  b e c a m e  p r e s id e n t  o f  th e  b a n k  h e  i n -
s is te d  u p o n  m e  m a k in g  a  n e w  s ta te m e n t , a n d  a t  
th a t  t im e  I  w a s  in  d if f ic u lt ie s , e v e r y th in g  w a s  g o -
in g  w r o n g ,  c o u ld n ’ t  s e ll  a n y th in g , c o u ld n ’ t  r e n e w  
m o r tg a g e s , a n d , o f  c o u r s e , th e  b a n k  in s is te d  o n  m y  
p a y in g  o f f ; I  p a id  o f f ; I  h a d  p a id  o f f ;. I  o w e d  th e m  
c lo s e  t o  $ 8 ,0 0 0 , a n d  I  p a id  o f f  d o w n  a b o u t  $ 4 ,5 0 0 .

Q . J u s t  c o n f in e  y o u r s e l f  t o  th e  q u e s t io n . A .  I  
w o u ld  l ik e  t o  t e l l  th e  s t o r y ;  I  th in k  i t  is  e s s e n t ia l  
th e  C o u r t  s h o u ld  k n o w  it . o q

Q. W h a t  I  a m  d r iv in g  a t  is  th a t  a t  th e  t im e  y o u  
m a d e  t h is  s ta te m e n t  th e  W e n ig m a n n  C o n s t r u c t io n  
C o m p a n y  h e ld  th e  t i t le  t o  th e  p r o p e r t y ,  b u t  y o u  
s a id  in  th e  s ta te m e n t  t h a t  y o u  o w n e d  it . A . I  p r o b -
a b ly  d id .

Q . W e l l ,  I  a s k  y o u  w h e th e r  t h a t  w a s  b e c a u s e  y o u  
c o n s id e r e d  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  
ju s t  th e  s a m e  t h in g  a s  y o u r s e l f ?  A .  N o , s ir .

Q . W h y  d id  y o u  s a y  y o u  o w n e d  it  th e n ?  A . W e l l ,  
y o u  k n o w  w h e n  a  m a n  is  p u s h e d  t o  th e  w a l l  h e  
w il l  s a y  s o m e  th in g s  s o m e t im e s  th a t  i s  n o t  ju s t —
I  w i l l  a d m it  th a t  I  d id  w r o n g .

Q . I  d o n ’t  th in k  y o u  d i d ;  w e  d if fe r . A .  W e l l ,  I  
d id n ’t  o w n  i t  a lt o g e th e r .

Q . N o  s to c k  w a s  e v e r  is s u e d  in  f a c t  b y  t h is  c o m -
p a n y , w a s  t h e r e ?  A .  Y e s ,  s ir .

Q . N o , n o  c e r t i f ic a t e s  w e r e  e v e r  is s u e d , is  n o t  th a t  
s o ?  A . N o , s ir .

Q . W e l l ,  y o u  s o  s ta te d  b e fo r e  C o m m is s io n e r  
L a rg e , d id  y o u  n o t ?  A . I  d o n ’ t  r e m e m b e r .

Q. I  w i l l  r e a d  y o u — b e in g  c r o s s -e x a m in e d  b y  M r. 
P a rk e r , w h o  w a s  th e n  y o u r  c o u n s e l : “ T h e  r e a s o n

\

40
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t h a t  th o s e  s h a r e s  o f  s to c k  w e r e  n o t  f i l le d  o u t  w a s  
s im p ly  b e c a u s e  y o u  w e r e  p r a c t i c a l ly  th e  c o m p a n y  
a n d  y o u  n e g le c t e d  t o  g o  th r o u g h  th e  f o r m a l i t y ?  A . 
T h a t  i s  a b o u t  i t . ”  D id n ’ t  y o u  s o  t e s t i f y ?  A .  W e l l ,  
i f  i t  i s  th e re , I  m u s t  h a v e  d o n e  so.

-j q̂  Q . N o w , M r . W e n ig m a n n , w h o  n e g o t ia te d  th e  e x -
c h a n g e  w ith  M is s  R o g e r s ?  A . A  b r o k e r .

Q . W e l l ,  I  m e a n  w h o  e m p lo y e d  th e  b r o k e r ?  A . 

I  d id .
Q . W h e n  th e  e x c h a n g e  w a s  m a d e , i t  a p p e a r s  

th e r e  w a s  a  $ 2 ,0 0 0  m o r tg a g e  o n  th e  N e w  J e r s e y  

p r o p e r t y ?  A .  Y e s ,  s ir .
Q . A n d  th a t  a f t e r  M rs . R o g e r s ,  o r  M is s  R o g e r s —  

w a s  sh e  a  M rs . o r  M is s ?  A . I  n e v e r  sa w  th e  p e r -

son .
20 Q- W e l l ,  t h is  la d y . A . I t  w a s  a l l  d o n e  in  M r. 

D a v is ’ o ffice .
Q . P a id  $ 2 ,0 0 0  in  ca s h  t o  e n a b le  th e  p u r c h a s e r  

t o  ta k e  c a r e  o f  th a t  m o r t g a g e ;  a m  I  r ig h t  a b o u t  
t h a t ?  A . N o ;  th e  c o n t r a c t  w a s  th a t  th e  fa r m  w a s  
t o  b e  t r a n s fe r r e d  f r e e  a n d  c le a r ,  a s  y o u  w i l l  se e  b y  
th e  c o n t r a c t ,  a n d  w e  n e e d in g  m o n e y , in  f a c t  I  g o t  
s o m e  o f  i t ; m y  d a u g h te r  lo a n e d  m e  s o m e  o r  g a v e  m e  
so m e , a n d  I  p a id  th e  b a n k  $ 2 5 0  o u t  o f  i t ;  I  th in k  I  

. d id .
3Q Q . Y o u  p e r h a p s  d id  n o t  u n d e r s ta n d  m y  q u e s t io n . 

T h e  p r o p e r t y  in  N e w  J e r s e y  w a s  t o  b e  f r e e  a n d  
c l e a r ?  A .  W a s  t o  b e  f r e e  a n d  c le a r .

Q . A n d  th e r e  w a s  in  fa c t  a  m o r tg a g e  o f  $ 2 ,0 0 0  

o n  i t ?  A . Y e s ,  s ir .
Q . A n d  s o  M is s  R o g e r s  p a id  $ 2 ,0 0 0  in  ca sh  t o  

e n a b le  th e  p u r c h a s e r  t o  c le a r  o f f  th a t  m o r t g a g e ?  A.. 

Y e s .
Q . W h a t  w a s  d o n e  w ith  th a t  m o n e y ?  A . I  ju s t  

t o ld  y o u ; m y  d a u g h te r  g o t  th e  m o n e y  a n d  sh e  lo a n e d  

4Q m e  a  p a r t  o f  it .
Q . S h e  g a v e  y o u  a  p a r t  o f  i t ?  A . A n d  sh e  de-
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f r a y e d  th e  e x p e n s e s , th e  t r a n s fe r s ,  a n d  p a y in g  ta x e s , 
a n d  o n e  t h in g  a n d  a n o th e r .

Q . H o w  m u c h  d id  sh e  g iv e  y o u ?  A .  S h e  g a v e  m e  
a b o u t  $ 7 0 0  o f  it .

Q . A n d  w h a t  w a s  d o n e  w ith  th e  r e s t  o f  i t ?  A .  
S h e  k e p t  i t  t o  d e fr a y  e x p e n s e s .

Q . E x p e n s e s  o f  t h e  f a r m ?  A . Y e s ;  sh e  h a d  a  w e l l  
d r i v e n ; p a id  a  p a r t  o f  th a t .

Q . D id  y o u  n o t  s a y  b e fo r e  C o m m is s io n e r  L a r g e  
w h e n  y o u  w e r e  e x a m in e d , w h e n  y o u  w e r e  a s k e d : 
“ H o w  m u c h  d id  y o u  g e t  f r o m  P a u l in e  o u t  o f  th e  
$ 2 ,0 0 0 ?  A . A  l i t t l e  o v e r  a  th o u s a n d  d o l la r s ” ? A . 
W e l l ,  i t  m a y  h a v e  b een  t h a t  m u c h ;  sh e  g a v e  m e  
m o n e y  f r o m  t im e  t o  t i m e ; sh e  is  g iv in g  i t  t o  m e  n o w ; 
i f  sh e  d id n ’t , I  w o u ld n ’t  h a v e  a  c e n t .

Q . H a s  sh e  g iv e n  i t  t o  y o u  m o r e  s in c e  y o u  te s t i-  
f le d ;  h a s  s h e  g iv e n  y o u  m o r e  s in c e  y o u  t e s t i f ie d ?  
A . Y e s , sh e  h a s  g iv e n  m e  s m a ll  a m o u n ts .

Q . Y o u  a l l  l iv e  t o g e t h e r  o n  th e  fa r m , d o  y o u  n o t ?  
A . Y e s .

Q . W h o  c o n s t i t u t e  th e  f a m i ly ?  A . M rs . W e n ig -  
ln a n n , m y  d a u g h te r , m y  so n  E r n e s t  a n d  m y s e lf .

Q . Y o u  l iv e  th e r e  t o g e t h e r ?  A .  S u re .
Q . A n d  y o u  r u n  th e  fa r m , d o  y o u  n o t ?  A .  I  a s -

s ist.

Q . W h o  d o e s  th e  r u n n in g ?  A . M y  s o n  E r n e s t .
Q . Y o u  a l l  l iv e  th e r e  in  o n e  h o u s e h o ld ?  A . '  Y e s , 

s ir.

Q . Y o u  d o  n o t  p a y  P a u l in e  a n y  r e n t ?  A . N o .
Q . Y o u  l iv e  t o g e th e r  th e r e  ju s t  a s  y o u  u s e d  t o  

l iv e  in  N e w  Y o r k ,  u p  in  th e  C o n c o u r s e ?  A .  N o t  
q u ite  a s  w e  u s e d  t o  l iv e  in  N e w  Y o r k .

Q . I  d o  n o t  m e a n  th e  sa m e  s ty le  o f  l iv in g ,  f o r  w e  
a ll  fe e l  s o r r y  th a t  y o u  h a v e  h a d  b a d  lu c k —  A . 
T h a n k  y o u .

Q . B u t  I  m e a n  y o u  l iv e  t o g e t h e r  a s  a  fa m i ly  in  
th e  sa m e  w a y ?  A .  Y e s ;  w e  a r e  a  g o o d  fa m ily ,  t o o , 
a n d  d o n ’t  y o u  f o r g e t  it .
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Q . Y e s ,  a n  a f fe c t io n a t e  fa m ily ,  b u t  I  m e a n  y o u  
l iv e  t o g e t h e r  a s  a  h o u s e h o ld , ju s t  a s  y o u  d id  in  N e w  
Y o r k ?  A . N o , n o t  ju s t  a s  w e  d id .

Q . I  d o  n o t  m e a n  th e  s a m e  s ty le  o f  l iv in g .  A . 
W h a t  d o  y o u  m e a n  th e n , a n d  I  w i l l  a n s w e r .

•jn Q . I  m e a n  t o  s a y  t h a t  y o u  a r e  th e  h e a d  o f  th e  
h o u se . A .  T h e y  a l l  r e s p e c t  m e  a s  th e  fa th e r .

Q . A n d  y o u  s u p p ly  th e  t a b le ?  A .  N o , s ir .
Q . W h o  r u n s  th e  h o u s e ?  A . P a u lin e .
Q . P a u l in e  r u n s  th e  h o u s e ?  A . Y e s .
Q . D o  y o u  p a y  b o a r d ?  A .  N o , s ir .
Q . N o r  y o u r  w i f e  d o e s n ’ t  p a y  b o a r d ?  A . N o .
Q . T h e  b o y  d o e s n ’t  p a y  a n y  b o a r d ?  A . H e  c e r -

t a in ly  d oes .
Q . O h , h e  p a y s  b o a r d ,  d o e s  h e ?  A . H e  c e r ta in ly  

2q  d oes .
Q . H o w  d o e s  h e  p a y  b o a r d ?  A .  I n  th e  s h a p e  o f  

la b o r — th a t  is , r u n n in g  th e  fa r m — a n d  I  a s s is t  h im .
Q . Y o u  a n d  h e  r u n  th e  fa r m , a n d  y o u  s e ll  th e  

p r o d u c e ?  A .  H e  s e l ls  i t ;  i t  b e lo n g s  t o  h im .
Q . O h , i t  b e lo n g s  t o  h im , th e  p r o d u c e ?  A .  Y e s , 

e v e r y th in g  th a t  is  r a is e d  o n  th e  fa r m  b e lo n g s  t o  

h im .
Q . H o w  s o ?  A .  B e c a u s e  it  is  h is  f a r m ;  h e  h a s  

g o t  i t ;  m y  d a u g h te r  h a s  g iv e n  h im  th e  u s e  o f  th e  
3Q fa r m , o r  r e n te d  i t  t o  h im  f o r  th e  s u p p o r t  o f  th e  

fa m ily .
Q . O h , th a t  is  i t ?  A . Y e s .
Q . S h e  g iv e s  h im  th e  u s e  o f  th e  fa r m  t o  s u p p o r t  

th e  f a m i ly ?  A . Y e s .
Q . W e l l ,  n o w , I  h a v e  ju s t  h a d  m y  a t t e n t io n  c a l le d  

t o  s o m e th in g  in  th e  c o n t r a c t  m a d e  b e tw e e n  L i l l ia n
B . R o g e r s  a n d  P a u l in e  W e n ig m a n n , J u ly  6, 1 9 1 4 , 
a n d  I  c a l l  y o u r  a t t e n t io n  t o  th e  fa c t  t h a t  th a t  is  
s ig n e d  P a u l in e  W e n ig m a n n , b y  E r n e s t  W e n ig m a n n , 

40 i s  i t  n o t ?  A . Y e s ,  s ir .
Q . A n d  th a t  is  y o u r  s ig n a tu r e  u n d e r  i t ?  A . T h a t  

is  m y  s ig n a tu r e .
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Q . S o  y o u  s ig n e d  i t  f o r  h e r ?  A .  Y e s .
Q . N o w , I  n o t i c e  in  i t  th a t  M is s  R o g e r s  n o t  o n ly —

A . I  s u p p o s e  P a u l in e  w a s  in d is p o s e d  a t  th e  t im e , 
a n d  th a t  is  th e  r e a s o n  t h a t  w a s  d o n e ;  I  r e a l ly  d o n ’ t  
r e m e m b e r  th a t .

Q . I  n o t i c e  th a t  M is s  R o g e r s  b y  t h is  c o n t r a c t  
a g r e e s  t o  c o n v e y  t o  P a u l in e  W e n ig m a n n  n o t  o n ly  
th e  N e w  J e r s e y  p ro p e r ty ,,  b u t  a ls o , o n  th e  t h ir d  
p a g e , P a r c e l  N o . 3 , c e r ta in  l o t s  in  N e w  R o c h e l le ?
A . Y e s , s i r ;  t h a t  is  r ig h t .

Q . S o  th a t  th e r e  w a s  g iv e n  f o r  th e  W e b s t e r  A v e -
n u e  p r o p e r t y  n o t  o n ly  th e  N e w  J e r s e y  p r o p e r t y ,  b u t  
th e s e  lo t s  in  N e w  R o c h e l le ,  o n  th e  t h ir d  p a g e  o f  th e  
c o n t r a c t ?  A .  Y e s .

Q . H o w  m u c h  w e r e  th e y  w o r t h ?  A .  A  c o u p le  o f
th o u s a n d  d o l la r s .  20

Q . Y o u  te s t i f ie d  th a t  y o u  h a d  p u t  a  v a lu e  o f
$ 4 5 ,0 0 0  o n  th e  W e b s t e r  A v e n u e  lo t s ,  t h a t  y o u
th o u g h t  y o u  d id  t h a t  b e c a u s e  o f  th e  la r g e  su m  it
c o s t  y o u ,  b u t  i s  i t  n o t  a  f a c t — I  h a v e  th e  t a x  r o l l  *
h ere , i f  y o u  w a n t  t o  se e  i t — th a t  th e y  w e r e  ta x e d  
f o r  t h a t  y e a r ,  191 3 , a t  $ 3 4 ,9 0 0 ?  A . I  g u e ss  th a t  is  
r ig h t .

M r . H e r r : O b je c t e d  to .

A . (C o n t in u e d )  I  d o n ’ t  k n o w ;  i t  d o n ’ t  m a k e  a n y  3 0  
d iffe r e n c e .

M r . H e r r :  I t  d o n ’ t  m a k e  a n y  d i f fe r e n c e  
w h a t  i t  w a s  t a x e d  a t ; th a t  is  n o  c r i t e r io n .

T h e  C o u r t : I  th in k  th a t  is  a  f a c t  t h a t  m a y  
a lw a y s  b e  g iv e n  in  e v id e n c e .

R ed irect exam ina tion  b y  M r . H err .

Q. H o w  m u c h  m o r tg a g e  w a s  th e r e  o n  th e  W e b s t e r  
A v e n u e  p r o p e r t y ?  A . W h e n  it  w a s  t r a n s fe r r e d ?  40
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9 . Y e s . A .  $ 1 8 ,0 0 0 .
Q . H o w  m u c h  in t e r e s t ?  A .  S ix  p e r  c e n t , in -

te re s t .
Q . F o r  h o w  l o n g ?  A .  O h , a b o u t  s ix  m o n th s , c lo s e  

o n  t o  s ix  m o n th s .
Q . H a v e  y o u  a t t e m p te d  t o  s e ll  th e s e  W e b s t e r  A v e -

n u e  l o t s  b e lo n g in g  t o  th e  W e n ig m a n n  C o n s t r u c t io n  
C o m p a n y  b e fo r e  t h is ?  A . Y e s ,  I  h a v e  t r ie d  i t ,  t r ie d  
t o  s e ll  e v e r y th in g  t h a t  I  o w n e d .

Q . D id  y o u  h a v e  a n y  o f fe r s  o n  i t ?
J u d g e  C o l l i n s : O b je c t e d  t o  a s  im m a te r ia l .

A .  N o , I  h a d  n o  o ffe r s .

T h e  C o u r t :  W e l l ,  h e  s a y s  h e  h a d  n o n e , s o  
i t  d o e s  n o t  m a k e  a n y  d if fe r e n c e .

2 0  Q . Y o u  h a d  o th e r  p r o p e r t y  a t  th is  t im e ?  A . Y e s .
Q . W h a t  d id  y o u  h a v e  a t  th e  t im e  t h is  c o n v e y -

a n c e  w a s  m a d e  t o  P a u l in e ?

J u d g e  C o l l in s :  O b je c t e d  t o  a s  ir r e le v a n t .
T h e  C o u r t : W h a t  d i f fe r e n c e  d o e s  th a t

m a k e ?
M r. H e r r :  I f  th e r e  w a s  o t h e r  p r o p e r t y

th e re , i t  w a s  th e ir  b u s in e s s  t o  m a k e  th e  
m o n e y  o u t  o f  th a t  p r o p e r t y ,  a n d  n o t  g o  o v e r  
t o  J e r s e v  a n d  t r y  t o  m a k e  i t  o u t  o f  th is , a n don  j  j
i t  g o e s  t o  s h o w  th a t  t h is  W e b s t e r  A v e n u e  
p r o p e r t y  w a s  c o m p a r a t iv e ly  w o r t h le s s  at 
th a t  t im e  o r  th e y  w o u ld  c e r t a in ly  h a v e  t r ie d  
t o  m a k e  i t  o u t  o f  th a t , i f  th e y  h a d  a n y  c la im  
o n  it  a t  a ll .

T h e  C o u r t :  O h , n o .
M r . H e r r :  N o w , M rs . W e n ig m a n n  is  n o t  

a b le  t o  g e t  h e r e  t o -d a y ,  b u t  i f  i t  i s  n e c e s s a r y , 
o r  i f  c o u n s e l  a t t e m p t  t o  c r i t i c i z e  th a t  fa c t ,  I  

w i l l  s h o w  w h y .
J u d g e  C o l l i n s : N o , I  s h a ll  n o t  c r i t i c i z e  it .

Cas e  Cl o se d .
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N E W  J E R S E Y  C O U R T  

O F  E R R O R S  A N D  A P P E A L S .

Cos mopolitan  Ba n k , a corpora-

Pa u l in e  W e n ig ma n n  et al., 

Defendants-Respondents.

It  is  h e r e b y  s t ip u la t ed  t h a t  th e  C o m p la in a n t ’ s  
E x h ib i t  1 i s  a n  e x e m p lif ie d  c o p y  o f  th e  ju d g m e n t  
r o l l  a n d  th e  e x e c u t io n  in  a c t io n  in  th e  S u p r e m e  
C o u r t  o f  th e  S t a t e  o f  N e w  Y o r k ,  B r o n x  C o u n ty , 
w h e r e in  th e  C o s m o p o l ita n  B a n k  w a s  p la in t i f f ,  a n d  
C h r is t in e  W e n ig m a n n  w a s  d e fe n d a n t ,  w h e r e in  
ju d g m e n t  w a s  o b t a in e d  f o r  th e  su m  o f  $ 4 ,0 3 9 .2 6  o n  
th e  1 5 th  d a y  o f  S e p te m b e r , 19 1 4 , a n d  e x e c u t io n  r e -
tu r n e d  b y  th e  S h e r i f f  o f  B r o n x  C o u n t y  m a r k e d  
nulla bona  N o v e m b e r  1 4 th , 1 9 1 4 , a n d  i t  is

F u rt he r  s t ip u la t ed  t h a t  C o m p la in a n t ’ s E x h ib i t  
2 is  a  c o n t r a c t  o f  e x c h a n g e  m a d e  th e  6th  d a y  o f  
J u ly ,  1 9 1 4 , b e tw e e n  L i l l ia n  B . R o g e r s  a n d  P a u l in e  
W e n ig m a n n , w h e r e in  th e  s a id  L i l l ia n  B . R o g e r s  
a g re e d  t o  c o n v e y  p r o p e r t y  d e s c r ib e d  a s  P a r c e l  N o . 
1, in  th e  T o w n s h ip  o f  D e la w a r e , H u n t e r d o n  C o u n t y  
a n d  S t a t e  o f  N e w  J e r s e y , w h ic h  p r o p e r t y  is  m o r e  
p a r t i c u la r ly  d e s c r ib e d  in  th e  b i l l  o f  c o m p la in t ;  
P a r c e l  2 , th ir te e n  a c r e s  a d jo in in g  P a r c e l  N o . 1, a n d  
P a r c e l  N o . 3 , l o t s  s i tu a t e  in  th e  C it y  o f  N e w  
R o c h e l le ,  C o u n t y  o f  W e s t c h e s te r ,  a n d  in  s a id  c o n -

20

30

t io n ,

C o m p la in a n t -A p p e l la n t ,

a g a in s t

O n  A p p e a l  
f r o m
C h a n c e r y .
S t ip u la t io n .
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t r a c t  s a id  P a u l in e  W e n ig m a n n  a g r e e d  t o  c o n v e y  t o  
s a id  L i l l ia n  B . R o g e r s  p r o p e r t y  lo c a t e d  o n  th e  w e s t -
e r ly  s id e  o f  W e b s te r .  A v e n u e , e t c .,  in  th e  B o r o u g h  o f  
th e  B r o n x ,  C it y  o f  N e w  Y o r k ,  a n d  it  is

F u rt he r  st ip u lat ed  t h a t  C o m p la in a n t ’ s  E x h ib i t  
^  N o . 3 is  a n  e x e m p li f ie d  c o p y  o f  d e e d  f r o m  W e n ig -

m a n n  C o n s t r u c t io n  C o m p a n y  t o  P a u l in e  W e n ig -
m a n n , w h ic h  d e e d  i s  d a te d  th e  11th  d a y  o f  «July, in  
th e  y e a r  o n e  th o u s a n d  n in e  h u n d r e d  a n d  fo u r te e n , 
o f  p r o p e r t y  lo c a t e d  a t  a  p o in t  o n  th e  w e s t e r ly  s id e  
o f  W e b s t e r  A v e n u e , d is ta n t  2 2 0 .1 9  fe e t  m o r e  o r  le s s  
s o u t h e r ly  f r o m  th e  p o in t  o f  in t e r s e c t io n  o f  th e  
s o u t h e r ly  s id e  o f  .east 1 8 2 n d  S tr e e t , w h ic h  d e e d  w a s , 
o n  th e  1 1 th  d a y  o f  J u ly ,  1 9 1 4 , d u ly  a c k n o w le d g e d  
a n d  d u ly  r e c o r d e d  in  th e  o f f ic e  o f  th e  R e g is t e r  o n  

20 th e  2 2 n d  d a y  o f  J u ly ,  1 9 1 4 , in  C o n v e y a n c e s , L ib e r  
1 52 , p a g e  1 88 , S e c t io n  1 1 ;  arid  t h a t  a n y  p a r t  o f  sa id  
C o m p la in a n t ’ s  E x h ib i t s  1, 2 a n d  3 p u t  in  e v id e n c e  
o n  th e  t r ia l  h e r e o f  w h ic h  h a s  n o t  b e e n  p r in t e d  m a y  
b e  r e fe r r e d  t o  a n d  u s e d  in  th e  a r g u m e n t  o f  th e  a p -
p e a l  h e r e in , a n d , i f  s o  d e s ir e d , s u ch  e x h ib it  o r  e x -
h ib it s  o r  d o c u m e n ts  m a y  h e  h a n d e d  t o  th e  C o u r t  

u p o n  th e  a r g u m e n t  h e re in .

D a te d , E a s t  O ra n g e , S e p te m b e r  1 6 ,1 9 1 6 .
30 ’

M A U R I C E  S T E I N E R ,  
S o l i c i t o r  f o r  C o m p la in a n t .

H . B . H E R R ,
S o l i c i t o r  f o r  D e fe n d a n t .

40
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

o f  V ic e -C h a n -  
a n d  c e l l o r  S te v e n s .

F i le d  M a y

Pa u l in e  W e n ig ma n n  et al., 2>
D e fe n d a n ts .

Cosmopol itan  Ba n k ,
B e tw e e n

C o m p la in a n t ,  C o n c ]u s io n s  10

M r. Gilb er t  Co ll in s  a n d  M r. Po l l a k  ( o f  N e w  
Y o r k ) ,  f o r  C o m p la in a n t .

M r. H . B . H e r r , f o r  D e fe n d a n ts .
20

St ev en s , V . C .  :

T h is  i s  a  c r e d i t o r ’ s  -bill. T h e  f a c t s  a r e  s im p le  a n d  
u n d is p u te d . O n  S e p te m b e r  15 , 191 5 , th e  c o m p la in -
a n t  r e c o v e r e d  ju d g m e n t  a g a in s t  C h r is t in e  W e n ig -  
m a n n  in  th e  S u p r e m e  C o u r t  o f  N e w  Y o r k  f o r  $ 4,- 
039 .26 . T h e  c o m p la in a n t  th e n  b r o u g h t  s u it  th e r e -
on  in  N e w  J e r s e y  a n d  r e c o v e r e d  ju d g m e n t  a g a in s t  
h er  in  th e  S u p r e m e  C o u r t  o f  t h is  S ta te  f o r  $ 4 ,1 7 6 .0 1 .
T h e  ju d g m e n t -d e b t o r  is  th e  w i f e  o f  E r n e s t  W e n ig -  30  
m a n n , a  c o n t r a c t o r ,  w h o  h e ld  s u b s ta n t ia l ly  a l l  th e  
s to ck  o f  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y .
T h is  c o m p a n y  o w n e d  la n d  in  th e  B r o n x ,  a n d  o n  
J u ly  11, 19 1 4 , c o n v e y e d  i t  t o  P a u l in e  W e n ig m a n n , 
a  d a u g h te r  o f  E r n e s t  a n d  C h r is t in e . O n  J u ly  18,
1914, P a u l in e  e x c h a n g e d  th e  la n d  th u s  c o n v e y e d  f o r  
a  fa r m  in  H u n t e r d o n  C o u n t y  in  t h is  S ta te . T h e  
e f fo r t  is  t o  s u b je c t  th e  fa r m  in  th e  h a n d s  o f  P a u l in e  
to  th e  ju d g m e n t  a g a in s t  h e r  m o t h e r  o n  th e  t h e o r y  
th a t  th e  c o n v e y a n c e  i s  f r a u d u le n t  a s  a g a in s t  c o m - 10 
p la in a n t , o r  o n  th e  a l t e r n a t iv e  t h e o r y  t h a t  P a u l in e
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h o ld s  th e  la n d  in  t r u s t  f o r  h e r  m o th e r , a n d  th a t  c o m -
p la in a n t  c a n  t h e r e fo r e  fa s t e n  h is  c la im  u p o n  it .

I t  se e m s  t o  m e  p e r fe c t ly  p la in  th a t  c o m p la in a n t  
h a s  n o t  m a d e  o u t  a  ca se . A c c o r d i n g  t o  th e  e v i-
d e n c e , th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  

10 o w e d  C h r is t in e  $ 3 5 ,0 0 0 . M r. W e n ig m a n n  ( n o t  th e  
c o r p o r a t i o n ) h a d  s o m e  u n d e r s ta n d in g  w ith  h is  w ife , 
a s  f a r  a s  th e  e v id e n c e  g o e s , v a g u e  in  th e  e x tr e m e  
t h a t  h e  w o u ld  c o n v e y  th e  B r o n x  p r o p e r t y  t o  h er , 
b u t  w h e th e r  in  s a t is fa c t io n  o f  th e  d e b t  o r  n o t  d o e s  
n o t  a p p e a r . H e  d id  n o t  d o  so . H e  c a u s e d  th e  c o m -
p a n y  t o  c o n v e y  t o  h is  d a u g h te r  P a u lin e ,  in  s a t is fa c -
t io n ,  a s  h e  s a y s  a n d  a s  P a u l in e  sa y s , o f  a n  a g re e -
m e n t  h a d  w ith  h e r  a n d  h e r  m o th e r  s e v e ra l y e a r s  b e -
f o r e  t h a t  i f  sh e  w o u ld  f o r e g o  th e  c o l le g e  e d u c a t io n  

2q  th a t  h e r  b r o t h e r s  a n d  s is t e r s  w e r e  r e c e iv in g , s ta y  
h o m e  a n d  a s s is t  in  th e  h o u s e , th e y  w o u ld  r e c o m -
p e n s e  h e r  a n d  g iv e  h e r  a  f a i r  c o m p e n s a t io n .

Er nes t  W e n ig ma n n ,. on cross-examination, testi-
fied as follows:

Q . T h e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  m a d e  

th e  d e e d  t o  P a u l in e ?  A . Y e s ,  s ir .
Q . B e c a u s e  y o u  a n d  y o u r  w i f e  r e q u e s te d  it ,  d id  

y o u  n o t ?  A .  No, we d id  t h a t  b e c a u s e  w e  w a n te d  t o  

« a v o id  th e  e x p e n s e  o f  d r a w in g  a  d o u b le  d e e d  a n d  
d o u b le  e x p e n s e  a n d  d o u b le  r e c o r d in g  fe e s  a n d  ta x e s , 
a n d  s o  o n , T h e r e fo r e ,  w e  d r e w  i t  d ir e c t ly  t o  P a u l in e  

s o  w e  w o u ld  a v o id  th a t .
Q . I n s t e a d  o f  d o in g  i t  h o w ?  A , I n s te a d  o f  first 

d r a w in g  i t  t o  M rs . W e n ig m a n n  a n d  th e n  M rs. 

W e n ig m a n n  t o  h er.

O u t  o f  th e se  a n s w e r s  th e  c o m p la in a n t  h a s  c o n -
s t r u c t e d  th e  f o l l o w in g  t h e o r y : T h e  c o n v e y a n c e  t o
th e  w i fe  w a s  t o  b e  m a d e  in  s a t is fa c t io n  o r  p a r t  sa tis - 

40 f a c t io n  o f  th e  d e b t  d u e  t o  h er . T h u s  v e s te d  w ith
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■title, th e  w i f e  w a s  g o in g , v o lu n t a r i ly ,  t o  t r a n s fe r  i t  
t o  h e r  d a u g h te r  in  f r a u d  o f  h e r  c r e d it o r s .  B u t  th e  
c o n v e y a n c e , m a d e  d ir e c t ly  t o  th e  d a u g h te r ,  h a s  th e  
s a m e  le g a l  e f fe c t  a s  i f  i t  h a d  b e e n  c o n v e y e d  f irs t  t o  
th e  w i fe  a n d  th e n  t o  th e  d a u g h te r . U n fo r tu n a t e ly  
f o r  th is  th e o r y  th e  fu n d a m e n ta l  f a c t — o w n e r s h ip  o f  
th e  la n d  b y  th e  w i fe — s o m e  le g a l  o r  e q u it a b le  e s ta te  
in  h e r — h a s  n o t  b een  s h o w n . I n  th e  f irs t  p la c e ,  th e  
p r o p e r t y  d id  n o t  b e lo n g  t o  th e  h u s b a n d , b u t  t o  th e  
c o r p o r a t io n ,  a n d  n o  a g r e e m e n t  w ith  th e  c o r p o r a -
t io n ,  p a r o l  o r  w r it t e n , is  p r e te n d e d . I n  th e  s e c o n d  
p la c e ,  n o  a g r e e m e n t  in  w r it in g ,  a s s u m in g  h is  a u -
t h o r i t y  t o  b in d  th e  c o m p a n y , w a s  m a d e  b y  th e  h u s -
b a n d , i t s  c o n t r o l l in g  s to c k h o ld e r ,  w ith  h is  w ife . A s  
f a r  a s  a p p e a r s , th e r e  w a s  n o t  e v e n  a  d e f in ite  v e r b a l  
u n d e r s ta n d in g  b e tw e e n  th e m  a s  t o  th e  te r m s  u p o n  o a  
w h ic h  th e  c o n v e y a n c e  s h o u ld  b e  m a d e . W h a t  u n -
d e r s t a n d in g  th e r e  w a s  g a v e  w a y  t o  a  d i f fe r e n t  u n -
d e r s ta n d in g , v i z . : t h a t  a  c o n v e y a n c e  s h o u ld  b e  m a d e  
t o  th e  d a u g h te r  in  fu l f i l lm e n t  o f  th e  p r o m is e  th a t  
th e  h u s b a n d  h a d  m a d e  t o  th e  d a u g h te r  s o m e  y e a r s  
p r e v io u s .

H o w  a  f r a u d u le n t  t r a n s fe r  b y  th e  m o th e r  t o  th e  
d a u g h te r  o r  h o w  a  r e s u lt in g  t r u s t  in  th e  d a u g h te r  
f o r  th e  m o th e r  c o u ld  b e  b u i l t  u p o n  s u ch  a  f o u n d a -
t io n  I  a m  a t  a  lo s s  t o  c o n c e iv e .  T h e  c o m p a n y ’s  30 
c r e d it o r s ,  i f  th e r e  w e r e  a n y , m ig h t  h a v e  o b je c t e d  t o  
th is  m e th o d  o f  d is p o s in g  o f  th e  p r o p e r t y ,  b u t  h o w  a 
c r e d i t o r  o f  M rs . W e n ig m a n n  c o u ld  i s  n o t  a p p a r e n t .
I f  th e  W e n ig m a n n  C o m p a n y  h a d  c o n t r a c t e d  in  w r i t -
in g  w ith  M rs. W e n ig m a n n  t o  c a n c e l  h e r  in d e b t e d -
n e ss  in  c o n s id e r a t io n  o f  a  c o n v e y a n c e  o f  th e  p r o p -
e r ty , sh e  w o u ld  th e n  h a v e  a c q u ir e d  a n  e q u ita b le  
in te r e s t  in  i t  w h ic h  h e r  c r e d i t o r s  m ig h t  h a v e  se ized .
B u t  a s  it  d id  n o t  s o  c o n t r a c t ,  sh e  a c q u ir e d  n o  in -
te re s t  a n d , f o r  a u g h t  t h a t  a p p e a r s , s t i l l  r e m a in s  th e  40 
c o m p a n y ’s  c r e d it o r .  T h e  c a s e  is  s im p ly  t h i s :  th a t
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M r. W e n ig m a n n , a s s u m in g  t o  s p e a k  f o r  th e  c o m -
p a n y , f ir s t  t o ld  h is  w i f e  t h a t  h e  w o u ld  c o n v e y  i t s  
p r o p e r t y  t o  h e r , a n d  th e n  c h a n g e d  h is  m in d  a n d  
c a u s e d  i t  t o  c o n v e y  t o  h is  d a u g h te r . A l l  t h is  m a y  
h a v e  b e e n  h ig h ly  ir r e g u la r ,  b u t , a s  I  h a v e  sa id , 

■jn c o m p la in a n t  n o t  b e in g  th e  c o m p a n y ’ s  c r e d i t o r  h a s  
n o  s ta n d in g  t o  c o m p la in . I  th in k  th e  b i l l  s h o u ld  

b e  d ism is se d .

A  t r u e  c o p y .

R O B E R T  H . M c A D A M S ,
C le rk .

20

30

40
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

a g a in s t  F in a l  D e cr e e .
F i le d  M a y

Pa u l in e  W e n ig ma n n  et al.} 2 2 ,1 9 1 6 .

D e fe n d a n ts .

Cosmopol itan  Ba n k ,
P la in t i f f ,

O n  B i l l ,  &c. * 0

T h is  c a u s e  c o m in g  o n  t o  b e  h e a r d  in  th e  p r e s e n c e  
o f  M a u r ic e  S te in e r , E s q .,  a n d  G i lb e r t  C o l l in s ,  E s q .,  
c o u n s e l  o f  th e  c o m p la in a n t ,  a n d  H . B . H e r r ,  o f  
c o u n s e l  w ith  th e  d e fe n d a n ts ,  a n d  th e  p le a d in g s  20 
h a v in g  b een  r e a d , th e  w itn e s s e s  h a v in g  te s t i f ie d  a n d  
th e  a r g u m e n ts  o f  th e  r e s p e c t iv e  c o u n s e l  h a v in g  b een  
h e a rd  a n d  c o n s id e r e d , a n d  th e  C o u r t  h a v in g  f u l ly  
c o n s id e r e d  th e  s a id  p le a d in g s ,  t e s t im o n y  a n d  a r g u -
m en ts , a n d  i t  a p p e a r in g  t o  th e  C o u r t  t h a t  th e  c o m -
p la in a n t  is  n o t  e n t it le d  t o  th e  r e l i e f  s o u g h t  a n d  
p r a y e d  f o r  b y  h im  in  h is  b i l l  o f  c o m p la in t ,  i t  is , o n  
th is  2 2 n d  d a y  o f  M a y , 19 1 6 , b y  E d w in  R o b e r t  
W a lk e r ,  C h a n c e l lo r  o f  th e  S t a t e  o f  N e w  J e r s e y , ™ . 
o r d e re d , a d ju d g e d  a n d  d e c r e e d  th a t  th e  c o m p la in -  3 0 ' 
a n t ’ s  b i l l  b e , a n d  th e  s a m e  is , h e r e b y  d is m is s e d , 
w ith  c o s ts .

R e s p e c t fu l ly  a d v is e d ,

F R E D E R I C K  W . S T E V E N S .

40

New Jersey State Library
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I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B e tw e e n
Th e  Cos mopolitan  Ba n k ,

C o m p la in a n t ,  O n  B i l l ,  e tc .

Pa u l in e  W e n ig ma n n  et al.,
D e fe n d a n ts .

T h e  c o m p la in a n t  h e r e b y  a p p e a ls  f r o m  th e  f in a l d e -
c r e e  m a d e  in  t h is  C o u r t  in  a b o v e -s ta te d  c a u s e , a n d  

20 f r o m  th e  w h o le  a n d  e v e r y  p a r t  th e r e o f ,  t o  th e  C o u r t  
o f  E r r o r s  a n d  A p p e a ls  in  th e  la s t  r e s o r t  in  a ll

ca u s e s .

D a te d , A u g u s t  3, 1916 .

I  c o n c e iv e  th e r e  i s  g o o d  c a u s e  f o r  a p p e a l  in  th e  

a b o v e -s ta te d  ca u se .

a n d

N o t i c e  o f  
A p p e a l .
F i le d  A u g u s t  
8, 1916 .

M A U R I C E  S T E I N E R ,  
S o l i c i t o r  o f  C o m p la in a n t .

G I L B E R T  C O L L I N S ,
O f  C o u n se l.

30

G I L B E R T  C O L L I N S ,
O f  C o u n s e l  w ith  C o m p la in a n t .

40
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P etition  of Appeal. 

N E W  J E R S E Y  C O U R T  

O F  E R R O R S  A N D  A P P E A L S .

B e tw e e n

Cosmopol itan  Ba n k , 
Complainant-Appellant,

a n d

Pa u l in e  W e n ig ma n n , Ch r is t in e  
W e n ig ma n n  and W e n ig ma n n  
Cons truction  Co mp a n y ,

D e fe n  d a  n ts - R e s p o n  d en  ts.

T o th e H on ora b le  th e C ou rt o f  E r r o r s  and A p p ea ls  
in  th e last r eso rt in all ca u ses:

T h e  p e t i t io n  o f  C o s m o p o l i ta n  B a n k , a  c o r p o r a -
t io n , c o m p la in a n t -a p p e l la n t  in  th e  a b o v e -s ta te d  
ca u se , r e s p e c t fu l ly  s h o w s  t h a t  y o u r  p e t i t io n e r  f in d s  
i t s e l f  a g g r ie v e d  b y  a  f in a l d e c r e e  m a d e  in  th e  C o u r t  
o f  C h a n c e r y  b y  h is  H o n o r  E d w in  R o b e r t  W a lk e r ,  
C h a n c e l lo r  o f  th e  S ta te  o f  N e w  J e r s e y , b e a r in g  d a te  
th e  2 2 n d  d a y  o f  M a y , n in e te e n  h u n d r e d  a n d  s ix te e n , 
in  a  c a u s e  w h e r e in  y o u r  p e t i t io n e r  w a s  c o m p la in a n t ,  30 
a n d  P a u l in e  W e n ig m a n n , C h r is t in e  W e n ig m a n n  
a n d  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  w e r e  d e -
fe n d a n ts , in  t h is  r e s p e c t , t o  w i t : t h a t  th e  s a id  fin a l 
d e c re e  a d ju d g e d  a n d  d e c r e e d  t h a t  th e  b i l l  o f  c o m -
p la in t  f i le d  b y  y o u r  p e t i t io n e r  is  d is m is s e d , w ith  
costs .

A n d  y o u r  p e t i t io n e r  h u m b ly  a p p e a ls  f r o m  th e  
w h o le  a n d  e v e r y  p a r t  o f  s a id  d e c r e e  u p o n  th e  g r o u n d  
th a t th e  s a m e  is  e r r o n e o u s  in  t h a t  i t  d is m is s e d  th e  
b i l l  o f  y o u r  p e t i t io n e r  w ith  c o s ts ,  w h e r e a s , u n d e r  40

10

O n  A p p e a l  
f r o m
C h a n c e r y . 
P e t i t io n  
o f  A p p e a l .
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th e  p le a d in g s  a n d  e v id e n c e , y o u r  p e t i t io n e r  w a s  e n -
t i t le d  t o  th e  r e l i e f  p r a y e d  in  i t s  b i l l  o f  c o m p la in t .

A n d  y o u r  p e t i t io n e r  t h e r e fo r e  p r a y s  t h a t  th e  s a id  
d e c r e e  m a y  b e  in  a l l  t h in g s  r e v e r s e d , s e t  a s id e  a n d  
f o r  n o t h in g  h o ld e n , a n d  th a t  y o u r  p e t i t io n e r  m a y  
h a v e  s u ch  r e l i e f  in  th e  p r e m is e s  a s  t o  th is  H o n o r -
a b le  C o u r t  s h a ll  seem  m eet.

M A U R I C E  S T E I N E R ,  
S o l i c i t o r  o f  A p p e l la n t .

G I L B E R T  C O L L I N S ,
O f  C o u n s e l  w ith  A p p e l la n t .

20
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A nsw er to P etition  of Appeal. 

N E W  J E R S E Y  C O U R T  

O F  E R R O R S  A N D  A P P E A L S .

B e tw e e n

Cosmop ol itan  Ba n k ,
C o m p lt .-A p p lt . ,

Pa u l in e  W e n ig ma n n , Ch r is t in e  C h a n c e r y . 
W e n ig ma n n , W e n ig ma n n  Co n -
struc tion  C o .,

th e  p e t i t io n  o f  a p p e a l  o f  th e  a b o v e -n a m e d  a p p e l l a n t : 
T h e se  r e s p o n d e n ts  n o t  a c k n o w le d g in g  a l l  o r  a n y  o f  
th e  m a t te r s  w h ic h  in  th e  s a id  p e t i t io n  o f  a p p e a l  c o n -
ta in e d  t o  b e  t r u e  f o r  a n s w e r  th e r e to , n e v e r th e le s s  
s a y s  a n d  a d m it s  t h a t  a  d e c r e e  w a s , o n  th e  22n d  d a y  
o f  M a y  la s t  p a s t , m a d e  a n d  e n te r e d  in  th e  C o u r t  o f  
C h a n c e r y  in  th e  c a u s e  f o r  t h a t  p u r p o s e  m e n t io n e d  
in  th e  s a id  p e t it io n ,  a s  th e r e in  s ta te d , b u t , a s  t o  th e  
s u b s ta n c e  a n d  f o r m  th e r e o f ,  th e s e  r e s p o n d e n ts  p r a y  
t o  r e fe r  t h e r e t o  w h e n  th e  s a m e  s h a ll  b e  p r o d u c e d .

A n d  th ese  r e s p o n d e n ts  a r e  a d v is e d  a n d  b e lie v e  
th a t  th e  s a id  d e c r e e  i s  a g r e e a b le  t o  e q u ity  a n d  p r a y  
th a t  th e  s a m e  m a y  b e  a ffirm e d , w ith  c o s t s  t o  b e  a d -
ju d g e d  t o  th e s e  r e s p o n d e n ts .

a n d

D e ft s .-R e s p ts .

O n  A p p e a l  
f r o m

20T h e  a n s w e r  o f  th e  a b o v e -n a m e d  r e s p o n d e n ts  to

H . B . H E R R ,  
S o l i c i t o r  o f  R e s p o n d e n ts .
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Nfto Sleranj (Emiri of iErrnra aitò
Aitala

B e tw e e n

Th e  Cos mop ol it an  Ba n k ,
C o m p la in a n t -A p p e l la n t ,

a n d O n  A p p e a l
1 f r o m

Pa u l in e  W e n ig ma n n , Ch r is t in e  /  C h a n c e r y . 
W e n ig ma n n , Ernest  W e ni g - ft 
ma n n  a n d  W e n ig ma n n  Co n - I  
STRucnoN Co mp a n y , I

D e fe n d a n ts -R e s p o n d e n ts .  )

B R I E F  F O R
C O M P L A IN A N T -A P P E L L A N T .

T h e  a p p e a l  is  f r o m  a  d e c r e e  in  C h a n c e r y , m a d e  
on  fin a l h e a r in g , d is m is s in g  a  b i l l  f i le d  t o  s u b je c t  
c e r ta in  p r o p e r t y  in  H u n t e r d o n  C o u n t y ,  N e w  
J e rse y , th e  le g a l  t i t l e  t o  w h ic h  i s  in  P a u l in e  W e n ig -  
m a n n , t o  th e  l ie n  o f  a  ju d g m e n t  r e c o v e r e d  b y  th e  
c o m p la in a n t  a g a in s t  th e  d e fe n d a n t  C h r is t in e  
W e n ig m a n n , th e  r e a l  o w n e r  o f  th e  p r o p e r t y .  T h e  
c la im  o f  th e  c o m p la in a n t  w a s  a n d  is  t h a t  o f  a  t r u s t  
r e s u lt in g  b y  o p e r a t io n  o f  la w  in  f a v o r  o f  C h r is t in e  
W e n ig m a n n  in  th e  p r o p e r t y  s ta n d in g  in  th e  n a m e  
o f  P a u lin e  W e n ig m a n n .

Statem ent o f Case.
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Ground of A ppeal.

T h e  C o u r t  o f  C h a n c e r y  d is m is s e d  th e  b i l l  o f  c o m -
p la in t ,  w h e r e a s  u n d e r  th e  p le a d in g s  a n d  e v id e n c e  
th e  c o m p la in a n t  w a s  e n t i t le d  t o  th e  r e l ie f  p r a y e d  
in  i t s  b i l l .

Facts.

A s  th e  V ic e -C h a n c e l lo r  s a y s  (C a s e ,  p . 6 1 , 1. 2 2 ) ,  
“ th e  f a c t s  a r e  s im p le  a n d  u n d is p u t e d .”  T h e y  a re  
a s  f o l l o w s :

T h e  d e fe n d a n t  W e n ig m a n n  C o n s t r u c t io n  C o m -
p a n y  h e ld  th e  le g a l  t i t l e  t o  c e r t a in  la n d  o n  W e b s t e r  
A v e n u e , B r o n x ,  N e w  Y o r k  C it y ,  th e  b e n e fic ia l  
o w n e r  w h e r e o f  w a s  th e  d e fe n d a n t  E r n e s t  W e n ig -
m a n n , th e  c o m p a n y  b e in g  a  m e r e  d u m m y  c o r p o r a -
t io n  u n d e r  w h ic h  h e  c o n d u c t e d  h is  b u s in e s s  o f  
b u i ld in g  a n d  d e a l in g  in  r e a l  e s ta te  (C a s e ,  p . 4 9 , 1. 
3 0 ) .  A s  s ta te d  in  th e  a n s w e r  in  th e  c a s e  ( p .  15 ,
1. 10) th e  c a p i t a l  s t o c k  o f  t h a t  c o m p a n y  c o n s is te d  
o f  t w e n ty  s h a re s  o f  th e  p a r  v a lu e  o f  $100 e a ch , o f  
w h ic h  th e  d e fe n d a n t  E r n e s t  W e n ig m a n n  w a s  o w n e r  
a n d  h o ld e r  o f  e ig h te e n  s h a r e s ; h is  w ife ,  th e  d e fe n d -
a n t  C h r is t in e  W e n ig m a n n  w a s  th e  o w n e r  o f  o n e  
s h a re , w h ic h  h a d  b e e n  t r a n s fe r r e d  t o  h e r  b y  h e r  
h u s b a n d , a n d  h is  d a u g h te r ,  th e  d e fe n d a n t  L e a n o r e  
W e n ig m a n n , w a s  th e  h o ld e r  o f  o n e  s h a re . E r n e s t  
W e n ig m a n n  o w e d  h is  w i f e  a b o u t  $ 3 5 ,0 0 0  (C a s e ,  p. 
51 , 1. 1 5 ) ,  a n d  i t  w a s  a g r e e d  b e tw e e n  th e  h u s b a n d  
a n d  w i f e  t h a t  th e  p r o p e r t y  m e n t io n e d  s h o u ld  be  
c o n v e y e d  t o  th e  w i f e  o n  a c c o u n t  o f  th e  d e b t  d u e  her. 
T h e  c o n v e y a n c e  w a s , h o w e v e r , m a d e  t o  th e  d e fe n d -
a n t  P a u l in e  W e n ig m a n n , a n o t h e r  d a u g h te r  o f  
E r n e s t  a n d  C h r is t in e . T h e  p r e te n d e d  r e a s o n  f o r  
b r in g in g  P a u l in e  in t o  th e  t r a n s a c t io n  w a s  a n  a lle g e d  
p r o m is e  m a d e  s o m e  y e a r s  p r e v io u s ly  b y  th e  m o th e r
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th a t  i f  P a u l in e  w o u ld  s ta y  h o m e  a n d  h e lp  w ith  th e  
h o u s e w o r k , s h e  s h o u ld  h e  c b m p e n s a te d  s o  a s  t o  be 
p u t  o n  th e  s a m e  f o o t in g  a s  h e r  s is t e r  a n d  b r o th e r s ,  
w h o  w e r e  t o  b e  e d u c a te d  a n d  w e r e  e d u c a te d  o u t  o f  
m o n e y  r e c e iv e d  b y  th e  m o th e r  f r o m  h e r  fa th e r ,  th e  
id e a  b e in g  th a t  P a u l in e  s h o u ld  b e  p u t  o n  a n  e q u a l 
f o o t i n g  p e c u n ia r i ly  w ith  h e r  s is te r  a n d  b r o t h e r s  
(C a s e , p p . 2 2 , 2 8 ) .  W e  s h a ll  a r g u e  th a t  th e  b r in g -
in g  in  o f  P a u l in e  a s  g r a n te e  o f  th e  N e w  Y o r k  C it y  
p r o p e r t y  w a s  a  m e re  p r e te n s e  t o  p r o t e c t  M rs . 
W e n ig m a n n  f r o m  th e  c la im  o f  th e  c o m p la in a n t  
u p o n  i t s  p r o m is s o r y  n o t e  th e n  e x t a n t  a n d  a f t e r -
w a r d s  r e d u c e d  t o  ju d g m e n t .  T h e  p o in t  t o  w h ic h  
a t t e n t io n  is  n o w  d ir e c t e d  i s  t h a t  th e  c o n s id e r a t io n  
f o r  th e  d e e d  f r o m  th e  W e n ig m a n n  C o n s t r u c t io n  
C o m p a n y  t o  P a u l in e  W e n ig m a n n  p a s s e d  f r o m  
C h r is t in e  W e n ig m a n n , a n d  th a t  t h e r e fo r e  th e r e  
a r o s e  w h a t  in  N e w  J e r s e y  w o u ld  b e  a  r e s u lt in g  
t r u s t ,  a n d  in  N e w  Y o r k  u n d e r  s ta tu te  th e  e q u iv -
a le n t  th e r e o f .

T h e  te s t im o n y  a s  t o  th e  t r a n s a c t io n  w i l l  b e  f o u n d  
a t  p a g e  50 , l in e  3 7 , t o  p a g e  5 1 , l in e  19 , o f  th e  ca s e . 
I t  is  a s  f o l l o w s :

“ Q . * * * T h e  W e n ig m a n n  C o n s t r u c t io n  
C o m p a n y  m a d e  th e  d e e d  t o  P a u l in e ?  A .  Y e s ,  
s ir .

Q . B e c a u s e  y o u  a n d  y o u r  w i f e  r e q u e s te d  it ,  
d id  y o u  n o t ?  A .  N o ;  w e  d id  t h a t  b e c a u s e  w e  
w a n te d  tb  a v o id  th e  e x p e n s e  o f  d r a w in g  a  
d o u b le  d e e d  a n d  d o u b le  e x p e n s e  a n d  d o u b le  r e -
c o r d in g  a n d  d o u b le  r e c o r d in g  fe e s  a n d  ta x e s , 
a n d  s o  o n , t h e r e fo r e  w e  d r e w  i t  d ir e c t ly  t o  
P a u l in e  s o  w e  w o u ld  a v o id  th a t .

Q . I n s t e a d  o f  d o in g  i t  h o w ?  A .  I n s t e a d  o f  
f ir s t  d r a w in g  i t  t o  M rs . W e n ig m a n n  a n d  th e n  
M rs . W e n ig m a n n  t o  h er .
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Q . T h e n  th e  id e a  o f  c o n v e y in g  i t  t o  M rs . 
W e n ig m a n n , w h o  a f t e r w a r d s  w o u ld  c o n v e y  it  
t o  P a u lin e ,  a n d  t o  s a v e  t h a t  t r o u b le ,  th e  id e a  
o f  c o n v e y in g  i t  t o  M rs . W e n ig m a n n  w a s  b e -
c a u s e  y o u  o w e d  h e r  m o n e y ?  A .  C e r t a in ly  d id .

Q . H o w  m u c h  m o n e y  d id  y o u  h a v e  f r o m  h e r ?  
A .  A b o u t  $ 3 5 ,0 0 0  w a s  b o r r o w e d ,  r a n g in g  a n y -
w h e r e  f r o m  te n  y e a r s , a n d  I  h a v e  th e  v o u c h e r s  
in  m y  p o c k e t  t o  s h o w  f o r  i t . ”

P a u l in e  W e n ig m a n n  te s t i f ie d  th e  sa m e  w a y  
(C a s e ,  p . 3 2 )  ; a n d  se e  a ls o  h e r  e x a m in a t io n  in  s u p -
p le m e n t a r y  p r o c e e d in g s  o f fe r e d  in  e v id e n c e  in  th is  
c a u s e  ( C a se , p . 2 1 , et s e q .;  P a r t i c u la r s ,  p . 2 4 ) .

P a u l in e  W e n ig m a n n  a f t e r w a r d s  e f fe c te d  a n  e x -
c h a n g e  w it h  L i l l ia n  B . R o g e r s  o f  th e  N e w  Y o r k  
C it y  p r o p e r t y  f o r  p r o p e r t y  in  H u n t e r d o n  C o u n ty , 
N e w  J e r s e y , w h ic h  th e  c o m p la in a n t ’ s  b i l l  seek s  
t o  r e a c h  f o r  c o m p la in a n t ’ s  d e b t  r e d u c e d  t o  ju d g -
m e n t , f ir s t  in  N e w  Y o r k  a n d  a f t e r w a r d s  in  N e w  

J e r s e y .

C om m en t on  th e O pinion.

T h e  le a r n e d  V ic e -C h a n c e l lo r  b a s e d  h is  d e c is io n  
o n  th e  n a r r o w  g r o u n d  (C a s e , p . 6 3 )  th a t  th e r e  w a s  
n o  a g r e e m e n t  b e tw e e n  th e  W e n ig m a n n  C o n s t r u c -
t io n  C o m p a n y  a n d  C h r is t in e  W e n ig m a n n , a n d  o n  
th e  m istaken* a s s u m p t io n  t h a t  i t  w a s  th a t  c o m p a n y  
w h ic h  w a s  M rs . W e n ig m a n n ’ s  d e b t o r ;  a n d  h e  s a y s  
(C a s e , p . 6 4 )  : “ C o m p la in a n t  n o t  b e in g  th e  c o m -
p a n y ’s  c r e d i t o r  h a s  n o  s ta n d in g  t o  c o m p la in .”  T h e  
c o m p a n y  w a s  th e  a lter ego  o f  E r n e s t  W e n ig m a n n  
a n d  th e  d e b t o r  o f  C h r is t in e  W e n ig m a n n , a n d  d e a lt  
w i t h  th e  N e w  Y o r k  p r o p e r t y  a c c o r d in g  t o  h is  d ic ta -
t io n .  T h e  a n s w e r  in  th e  ca s e , j o in e d  in  b y  th e  
W e n ig m a n n  C o n s t r u c t io n  C o m p a n y , a d m it s  (C a s e , 
p . 1 6 )  t h a t  th e  c o m p a n y  c o n v e y e d  th e  N e w  Y o r k  
p r o p e r t y  a s  d ir e c t e d  b y  E r n e s t  W e n ig m a n n  a n d  h is
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w ife . I t  w a s  p r o v e d  in  th e  c a s e  in  th e  t e s t im o n y  
a b o v e  q u o t e d  a n d  r e fe r r e d  t o  in  p a r t  b y  th e  V ic e -  
C h a n c e l lo r  (C a s e , p . 6 2 )  t h a t  th e  o n ly  r e a s o n  th e  
d e e d  w a s  m a d e  b y  th e  c o m p a n y  t o  P a u l in e  W e n ig -  
m a n n  in s te a d  o f  t o  h e r  m o t h e r  w a s  t o  s a v e  th e  
e x p e n s e  o f  d r a w in g  t w o  d e e d s  a n d  p a y in g  t w o  r e -
c o r d in g  fe e s , i t  b e in g  M rs . W e n ig m a n n ’s  p u r p o s e  
to  v e s t  th e  t i t l e  in  P a u lin e .  T h e  W e n ig m a n n  C o n -
s t r u c t io n  C o m p a n y , r e c o g n iz in g  t h a t  i t  h e ld  t i t le  
in  t r u s t  f o r  E r n e s t  W e n ig m a n n , c o n v e y e d  i t  a s  d i -
r e c te d  b y  h im . H e  a lo n e  h a d  th e  b e n e f ic ia l  o w n e r -
sh ip . H is  p u r p o s e  w a s  t o  t r a n s fe r  th e  p r o p e r t y  
t o  h is  w i f e  o n  a c c o u n t  o f  h is  in d e b te d n e s s  t o  h e r , 
a n d  th e  p a r t ie s  in  c a r r y in g  o u t  h e r  p u r p o s e  t o  c o n -
v e y  th e  p r o p e r t y  t o  h e r  d a u g h te r  a d o p t e d  a  s h o r t  
c u t  b y  h a v in g  th e  c o n v e y a n c e  m a d e  d ir e c t ly  t o  th e  
d a u g h te r . H a d  th e  d e e d  b e e n  m a d e  t o  C h r is t in e  
W e n ig m a n n  a n d  sh e  h a d  th e n  c o n v e y e d  t o  P a u l in e ,  
o f  c o u r s e  h e r  c r e d i t o r s  c o u ld  h a v e  r e a c h e d  th e  p r o p -
e r ty  in  th e  h a n d s  o f  P a u lin e .  H o w  is  th e  c a s e  
a lte re d  b y  th e  fa c t  t h a t  th e  c o n v e y a n c e  w a s  m a d e  
d ir e c t ly  t o  P a u l in e  b y  C h r is t in e ’ s  d ir e c t io n ?

T h e  t r a n s a c t io n  w a s  c o n s u m m a te d  w ith  th e  a s -
sen t o f  a l l  th e  p a r t ie s  in  in te r e s t , n a m e ly , th e  p u t -
t in g  o f  th e  le g a l  t i t le  t o  th e  p r o p e r t y  h e ld  b y  th e  
W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  in  t r u s t  f o r  
E r n e s t  W e n ig m a n n , w h o  w a s  in d e b te d  t o  h is  w i fe  in  
a  su m  f a r  in  e x c e s s  o f  i t s  v a lu e  a n d  w h o  h a d  a g re e d  
to  h a v e  th e  s a m e  c o n v e y e d  t o  h e r  o n  a c c o u n t  o f  
sa id  in d e b te d n e s s , in t o  th e  n a m e  o f  h e r  d a u g h te r , 
P a u lin e , b y  th e  w i f e ’s  d ir e c t io n .  T h e  C o u r t  n e e d  
n o t  b e  c o n c e r n e d  t h a t  in t e r m e d ia te  s te p s  w e r e  
o m itte d . T h e  r e s u lt  i s  a c t u a l ly  th e  s a m e  a s  i f  th e  
W e n ig m a n n  C o n s t r u c t io n  C o m p a n y , th e  t r u s te e , 
h ad  c o n v e y e d  t o  E r n e s t  W e n ig m a n n , th e  cestu i que 
trust, a n d  h e  h a d  c o n v e y e d  t o  h is  w i f e  a n d  sh e  t o  
h er d a u g h te r . T h e  o n ly  in q u ir y  o p e n  t o  th e  C o u r t  
is, w h o  i s  th e  b e n e fic ia l  o w n e r  o f  th e  p r o p e r t y ?
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I t  i s  t o o  p la in  f o r  s u c c e s s fu l  a r g u m e n t  t o  th e  c o n -
t r a r y  t h a t  C h r is t in e , im m e d ia t e ly  o n  th e  c o n v e y -
a n c e  b y  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y , b e -
c a m e  s u c h  o w n e r , u n le s s  th e r e  w a s  a  c o n s id e r a t io n  
p a s s in g  t o  h e r  f r o m  P a u l in e  s u ff ic ie n t  t o  s u p p o r t  
th e  c o n v e y a n c e  d ir e c t e d  b y  th e  m o th e r  t o  b e  m a d e  
t o  th e  d a u g h te r — o f  w h ic h  m o r e  h e r e a fte r .  T h e  a n -
s w e r  in  th e  c a s e  f i le d  b y  a l l  th e  d e fe n d a n t s  a d m its  
o u r  p o s i t io n ,  a n d  r e l ie s  e n t ir e ly  o n  th e  s u ff ic ie n c y  
o f  s u c h  c o n s id e r a t io n  a n d  th e  a l le g e d  s o lv e n c y , n o t  
p r o v e d , o f  E r n e s t  a n d  C h r is t in e  a t  th e  t im e  o f  th e  
c o n v e y a n c e  (C a s e ,  p . 1 6 , 1. 2 4 ) .  I t  v o lu n t e e r s  th e  
in fo r m a t io n  t h a t  E r n e s t  w a s  e n d o r s e r  o f  C h r is t in e ’ s 
n o t e  (C a s e ,  p . 18 , 1. 1 7 ) ,  a n d  a s  b e tw e e n  h im  a n d  
h is  w i f e  p r im a r i ly  l ia b le . T h e r e  se e m s  t o  h a v e  b een  
a  d o u b le  f r a u d  o n  th e  c o m p la in a n t ,  f ir s t , th e  d is p o s -
in g  o f  a s s e ts  o f  E r n e s t  w h ic h  c o m p la in a n t  c o u ld  
‘h a v e  r e a c h e d  b y  r e c o v e r in g  ju d g m e n t  o n  th e  e n -
d o r s e m e n t , a n d  s e c o n d  o f  d is p o s in g  o f  a s s e ts  o f  
C h r is t in e  w h ic h ,  h a d  th e  d e e d  b e e n  m a d e  t o  h e r , 
w o u ld  h a v e  b e e n  im m e d ia te ly  s u b je c t  t o  c o m p la in -
a n t ’ s  ju d g m e n t  r e c o v e r e d  s o o n  a f t e r  th e  m a k in g  o f  
th e  f r a u d u le n t  d e e d  t o  P a u lin e .  T h e  C o u r t  o u g h t  
n o t  t o  p e r m it  th e  s u c c e s s  o f  t h is  f r a u d  o n  a  c r e d -
i t o r  b e c a u s e  th e  p a r t ie s  d is p e n s e d  w it h  th e  te c h -
n ic a l i t ie s  o f  c o n v e y a n c in g ,  w h ic h  i f  f o l l o w e d  w o u ld  
h a v e  r e n d e r e d  th e  f r a u d  im p o s s ib le  o f  a c c o m p l is h -

m e n t.
O f  c o u r s e ,  th e  e x c h a n g e  o f  th e  N e w  Y o r k  p r o p e r t y  

f o r  th e  N e w  J e r s e y  p r o p e r t y  d id  n o t  a f fe c t  th e  s itu a -
t io n .  I f  th e  c o m p la in a n t  c o u ld  h a v e  r e a c h e d  th e  
o n e , i t  c a n  o f  c o u r s e  n o w  r e a c h  th e  o th e r .

A rgu m ent.

W e  p r o c e e d  t o  d is c u s s  th e  c a s e  o n  th e  p r e s u m p -
t io n  th a t  o u r  t h e o r y  o f  th e  s ta tu s  o f  th e  p a r t ie s  is  
c o r r e c t .  T h e  f o l l o w i n g  a r g u m e n t  w a s  p r e s e n te d  to  
th e  le a r n e d  V ic e -C h a n c e l lo r ,  b u t  f r o m  h is  s ta n d -
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p o in t  n e e d e d  n o  c o n s id e r a t io n .  I f  o u r  s ta n d p o in t  
is  th e  c o r r e c t  o n e  w e  th in k  th e  a r g u m e n t  d e m o n -
s tr a te s  th e  r ig h t  o f  th e  c o m p la in a n t  t o  p r e v a i l  in  it s  
e f fo r t  t o  s u b je c t  th e  N e w  J e r s e y  p r o p e r t y  t o  i t s  
ju d g m e n t .

W e  th in k  th e  la w  o f  th e  S t a t e  o f  N e w  Y o r k  is  
c o n t r o l l in g  in  th e  p r e m is e s , a n d  w i l l  b e  g iv e n  e f fe c t  
a s  t o  N e w  J e r s e y  p r o p e r t y  ta k e n  in  e x c h a n g e  f o r  
N e w  Y o r k  p r o p e r t y ,  o n  p r in c ip le s  o f  c o m ity .  I t  
m a k e s  l i t t l e  d if fe r e n c e ,  h o w e v e r , w h e th e r  N e w  Y o r k  
o r  N e w  J e r s e y  la w  is  t o  c o n t r o l ,  f o r  th e r e  is  n o  s u b -
s ta n t ia l  d i f fe r e n c e  b e tw e e n  th e m  a s  t o  c r e d it o r s .  
I f  N e w  J e r s e y  la w  c o n t r o ls ,  o r  th e  N e w  Y o r k  la w  
is  t o  b e  p r e s u m e d  t o  b e  th e  s a m e  a s  th e  N e w  J e r s e y  
la w , th e  ca s e  is  o n e  o f  r e s u l t in g  t r u s t ,  a n d  th e  c o m -
p la in a n t  c a n  r e a c h  a s s e ts  o f  C h r is t in e  W e n ig m a n n  
h e ld  in  f r a u d  o f  c r e d i t o r s  b y  P a u l in e  W e n ig m a n n . 
A  s u ff ic ie n t  r e a s o n  f o r  a d v e r t in g  t o  th e  N e w  Y o r k  
la w  is  le s t  i t  s h o u ld  b e  s u p p o s e d  t h a t  c o m p la in a n t  
w o u ld  h a v e  n o  r e m e d y  in  N e w  Y o r k ,  o r  t h a t  i t  
w o u ld  b e  in c u m b e n t  o n  th e  c o m p la in a n t  t o  p r o v e  
th a t  i t  h a d  s u ch  a  r e m e d y . F u r t h e r m o r e ,  th e  
s c ie n t i f ic  w a y  t o  c o n s id e r  th e  c a s e  i s  t o  in q u ir e  in t o  
it s  s ta tu s  u n d e r  N e w  Y o r k  la w , a n d  a p p ly  t h a t  la w  
t o  th e  N e w  J e r s e y  p r o p e r t y ,  i f  th e r e  b e  n o  g r o u n d  
o f  p u b l i c  p o l i c y  t o  p r e v e n t  s u ch  a p p l i c a t io n .  U n d e r  
S e c t io n s  2 4  a n d  2 6  o f  th e  E v id e n c e  A c t  ( P .  L , 190 0 , 
p . 3 6 2 )  th e  C o u r t  w i l l  ta k e  ju d i c ia l  n o t i c e  o f  th e  
s ta tu te s  a n d  d e c is io n s  o f  a  f o r e ig n  s ta te .

I .

I n  N e w  Y o r k  S ta te  r e s u lt in g  t r u s t s  w e r e  
a b o lis h e d  b y  th e  a d o p t io n  o f  th e  R e v is e d  S ta tu te s  in  
1830, w h ic h  c o v e r e d  th e  c a s e  o f  r e a l  p r o p e r t y  b e in g  
c o n v e y e d  t o  o n e , c o n s id e r a t io n  f o r  th e  c o n v e y a n c e  
b e in g  fu r n is h e d  b y  a n o th e r , a n d  th e  e f fe c t  o f  th e  
t r a n s a c t io n  u p o n  th e  c r e d i t o r s  o f  th e  o n e  fu r n is h in g  
th e  c o n s id e r a t io n .  S e c t io n s  51  a n d  53  o f  th e  R e -



8

v is e d  S ta tu te s  c r e a te d  a  t r u s t  in  f a v o r  o f  th e  
c r e d i t o r s  o f  th e  o n e  p a y in g  th e  c o n s id e r a t io n ,  a n d  
s in c e  t h a t  t im e  th e  la w  o f  th e  S ta te  o f  N e w  Y o r k  
h a s  r e m a in e d  u n c h a n g e d . T h is  b e c a m e  S e c t io n  74 
o f  th e  R e a l  P r o p e r t y  L a w  o f  th e  S t a t e  o f  N e w  
Y o r k ,  C h a p te r  5 4 7  o f  th e  L a w s  o f  1 8 9 6 , a n d  u p o n  
th e  c o n s o l id a t io n  o f  th e  G e n e r a l  L a w s  o f  N e w  Y o r k  
i t  b e c a m e  S e c t io n  94  o f  C h a p te r  5 2  o f  th e  L a w s  o f  
19 0 9 , k n o w n  a s  th e  R e a l  P r o p e r t y  L a w  o f  th e  C o n -
s o l id a te d  L a w s . S e c t io n  94  r e a d s  a s  f o l l o w s :

“ G r a n t  t o  o n e  w h e r e  c o n s i d e r a t i o n  p a i d  

b y  a n o t h e r : A  g r a n t  o f  r e a l  p r o p e r t y  f o r  a  
v a lu a b le  c o n s id e r a t io n ,  t o  o n e  p e r s o n , th e  c o n -
s id e r a t io n  b e in g  p a id  b y  a n o th e r ,  is  p r e s u m e d  
f r a u d u le n t  a s  a g a in s t  th e  c r e d it o r s ,  a t  th a t  
t im e , o f  th e  p e r s o n  p a y in g  th e  c o n s id e r a t io n ,  
a n d , u n le s s  a  f r a u d u le n t  in t e n t  i s  d is p r o v e d , a  
t r u s t  r e s u lt s  in  f a v o r  o f  s u ch  c r e d it o r s ,  in  th e  
g r a n te e , a n d  n o  u s e  o r  t r u s t  r e s u lt s  f r o m  th e  
p a y m e n t  t o  th e  p e r s o n  p a y in g  th e  c o n s id e r a -
t io n ,  o r  in  h is  fa v o r ,  u n le s s  th e  g r a n te e  e ith e r

( 1 )  T a k e s  th e  s a m e  a s  a n  a b s o lu t e  c o n v e y -
a n c e , in  h is  o w n  n a m e , w it h o u t  th e  c o n s e n t  o r  
k n o w le d g e  o f  th e  p e r s o n  p a y in g  th e  c o n s id e r a -

t i o n ;  o r ,

( 2 )  I n  v io la t io n  o f  s o m e  t r u s t ,  p u r c h a s e s  
th e  p r o p e r t y  s o  c o n v e y e d  w ith  m o n e y  o r  p r o p -

e r t y  b e lo n g in g  t o  a n o th e r .”

T h is  s ta tu te  w a s  s o o n  c o n s t r u e d  b y  th e  N e w  
Y o r k  C o u r t  o f  A p p e a ls ,  a n d  a m o n g  th e  e a r l ie r  ca se s , 
th e  m o s t  im p o r t a n t  c a s e  o f  G arfield  v . H a tm a k er ,  15 
N .  Y v  475 . I n  t h is  c a s e  t i t l e  w a s  ta k e n  in  th e  n a m e  
o f  th e  w i f e  o f  a  ju d g m e n t -d e b t o r  o f  th e  p la in t i f f ,  
th e  ju d g m e n t -d e b t o r  p a y in g  th e  c o n s id e r a t io n .  T h e  
p la in t i f f  is s u e d  e x e c u t io n  t o  th e  S h e r i f f  d ir e c t in g

1»



9

h im  t o  le v y  u p o n  t h is  r e a l  p r o p e r t y  s ta n d in g  in  th e  
n a m e  o f  th e  w ife ,  a n d  u p o n  th e  S h e r i f f ’ s s a le  o f  th e  
r ig h t ,  t i t l e  a n d  in te r e s t  o f  th e  ju d g m e n t -d e b t o r ,  th e  
p la in t i f f  p u r c h a s e d  th e  s a m e  a n d  th e n  b r o u g h t  e je c t -
m e n t  a g a in s t  th e  w ife .  H e ld  th a t  e je c tm e n t  w a s  
n o t  m a in ta in a b le .

“Co ms t o c k , J . T h e  r u le  a t  c o m m o n  la w  
w a s , th a t  i f  la n d s  w e r e  c o n v e y e d  t o  o n e  p e r s o n , 
th e  c o n s id e r a t io n  f o r  w h ic h  w a s  w h o l ly  p a id  b y  
a n o th e r ,  a  t r u s t  r e s u lte d  in  f a v o r  o f  th e  p e r s o n  
w h o  p a id  th e  p r ic e .  S u c h  a  t r u s t ,  b e in g  r a is e d  
b y  im p l ic a t io n  o f  la w , w a s  h e ld  n o t  t o  b e  w ith in  
th e  s ta tu te  o f  f r a u d s ,  a n d  i t  w a s  a l s o  h e ld  th a t  
u n d e r  th e  f o r m e r  s ta tu te  o f  u s e s  ( 1  R . L . ,  74 , 
S e c . 4 )  th e  in te r e s t  o f  th e  cestu i que tru st  
c o u ld  b e  s e iz e d  a n d  s o ld  a s  a  le g a l  e s ta te  o n  
e x e c u t io n  a g a in s t  h im  (3  J oh n , 2 1 6 , 2  W e n d .,  
5 7 0 ) . ”

T h e  C o u r t  th e n  d e c id e s  u n d e r  th e  s ta tu te  a b o l is h -
in g  r e s u l t in g  t r u s ts  a n d  s u b s t i t u t in g  in s te a d  S e c -
t io n s  51  a n d  52  o f  R . L . (n o w  S e c t io n  94 , R e a l  
P r o p e r t y  L a w ) ,  t h a t  th e  c r e d i t o r  c a n n o t  ta k e  th e  
la n d  u n d e r  e x e c u t io n ,  “ b u t  in  p la c e  o f  t h a t  r ig h t  
a n d  o f  th e  c o m m o n  la w  p r in c ip le s  o n  w h ic h  i t  d e -
p e n d e d  th e  s ta tu te  h a s  d e c la r e d  a  p r e s u m p t io n  o f  
fr a u d , a n d  th r o u g h  th e  f r a u d ,  a  r e s u l t in g  t r u s t , 
n o t  in  f a v o r  o f  th e  d e b t o r  b u t  o f  th e  c r e d i t o r  o n ly .  
T h e re  is  n o  in te r e s t  le g a l  o r  e q u it a b le  in  th e  d e b to r ,  
a n d  t h e r e fo r e  n o t h in g  t o  w h ic h  a  ju d g m e n t  a n d  e x e -
c u t io n  c a n  a t t a c h ;  b u t  in s te a d  o f  t h is  th e r e  is  a 
pure tru st in  fa v o r  o f  th e cred itor, w h ic h  th e  s ta tu te  
im p re s s e s  u p o n  th e  le g a l  e s ta te  in  th e  h a n d s  o f  th e  
g r a n te e  o n  th e  c o n v e y a n c e , a n d  w h ic h  c a n  b e  e n -
fo r c e d  in  e q u it y  o n ly . ”

T h is  r u le  c r e a t in g  a  “ p u r e  t r u s t  in  f a v o r  o f  th e  
c r e d it o r ”  u n d e r  t h is  s ta tu te  w a s  a g a in  u n d e r  c o n -
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s id é r a t io n  in  th e  C o u r t  o f  A p p e a ls  in  M c C a r tn e y  v . 
B o stw ic k ,  3 2  N . Y .,  53 . T h e  fa c t s  in  th is  c a s e  a re  
v e r y  s im ila r  t o  th o s e  o f  th e  c a s e  a t  b a r .

T h e  p la in t i f f s  w e r e  r e s id e n ts  o f  M is s o u r i ,  a n d  
s o ld  t o  o n e  A .  B o s t w ic k ,  a  r e s id e n t  o f  M in n e s o ta , 
m e r c h a n d is e  o f  th e  v a lu e  o f  $ 4 ,0 0 0  o n  c r e d it ,  f o r  
w h ic h  th e y  s u b s e q u e n t ly  o b t a in e d  a  ju d g m e n t  in  
M in n e s o ta  in  w h ic h  s a id  e x e c u t io n  w a s  r e tu r n e d  
“ n o  p r o p e r t y . ”  T h is  B o s t w ic k  s o ld  h is  m e r c h a n -
d is e  in  M in n e s o ta  t o  P o t t e r ,  a n d  in  c o n s id e r a t io n  
o f  th a t  sa le , P o t t e r ,  o w n in g  th e  r e a l  e s ta te  in  q u e s -
t io n  in  N e w  Y o r k ,  c o n v e y e d  i t  t o  M o l ly ,  h is  w ife .  
M o l ly  c o n v e y e d  i t  t o  h e r  fa t h e r ,  th e  d e fe n d a n t ,  
w i t h o u t  c o n s id e r a t io n ,  th e  d e fe n d a n t  t a k in g  w ith  
f u l l  k n o w le d g e  o f  th e  fa c t s .  B o s t w ic k  w a s  in -
s o lv e n t  a n d  h a d  n o  p r o p e r t y  in  N e w  Y o r k .  T h e  
C o u r t  b e lo w  s u s ta in e d  a  d e m u r r e r  t o  th e  c o m p la in t  
u p o n  th e  g r o u n d  th a t  p la n i t i f f s  h a d  n o t  e x h a u s te d  
t h e ir  r e m e d y  a t  la w , h a v in g  f a i l e d  t o  su e  o v e r  in  
N e w  Y o r k  o n  th e  ju d g m e n t  a g a in s t  t h e  d e b t o r  a n d  
h a v e  e x e c u t io n  th e r e o n  r e tu r n e d  u n s a t is f ie d .

O n  a p p e a l  t o  th e  C o u r t  o f  A p p e a ls ,  Po t t e r , J .,  

a t  p a g e  58 , s a y s :

“ I t  is  o b v io u s ,  u p o n  t h is  s ta te  o f  f a c t s ,  th a t  
th e  p la in t i f f s  h a d  n o  r e m e d y  a t  la w , e ith e r  
th e r e  o r  h ere . T h e  p r o p e r t y  n e v e r  b e lo n g e d  t o  
th e  d e b to r ,  a n d  w a s  n e v e r  s u b je c t  t o  e x e c u t io n  
a t  th e  in s ta n c e  o f  h is  c r e d it o r s .  T h e r e  w e r e  n o  
la c h e s  o n  th e  p a r t  o f  th e  p la in t i f fs ,  th r o u g h  
w h ic h  th e  c la im  o f  th e  r e s p o n d e n t  c o u ld  r ip e n  
in t o  a  r ig h t .  T h e  d e b t o r  w a s  n o t  h ere , t o  be  
su ed , a n d  h e  h a d  n o t h in g  in  t h is  S ta te  s u b je c t  
t o  s e iz u r e  b y  a t ta c h m e n t . ( O lcott  v . Tioga  
R ailroad  C om p a n y,  2 0  N .  Y . ,  2 1 0 , 2 2 6  ; L oom is  
v . T ifft,  16  B a rb ., 5 4 1 ;  M on ta lva n  v . C lover, 
3 2  B a rb ., 1 9 0 .)
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I f  th e  c o n v e y a n c e  h a d  b e e n  m a d e  t o  th e  
w i f e  b e fo r e  th e  r e v is io n  o f  o u r  s ta tu te s , th e  
d e b to r ,  w h o  p a id  th e  c o n s id e r a t io n ,  w o u ld  h a v e  
b e e n  e n t it le d  t o  a  r e s u lt in g  t r u s t ; w h ic h  c o u ld  
h a v e  b e e n  a s s e r te d  e ith e r  b y  h im , o r  b y  ju d g -
m e n t -c r e d it o r s ,  in  v ir t u e  o f  h is  c le a r  a n d  a b s o -
lu te  r ig h t . B y  o p e r a t io n  o f  la w , h e  a n d  th e  
g r a n te e  w o u ld  h a v e  s t o o d  in  th e  r e la t io n  o f  
cestu is que tru st and tru stee. I n  t h is  p a r -
t i c u la r  in s ta n c e ,  h e  m ig h t  h a v e  b e e n  e m b a r -
r a s s e d  in  th e  a s s e r t io n  o f  h is  c la im , b y  th e  f a c t  
th a t  h e  u n it e d  w ith  h is  w i f e  in  th e  s u b s e q u e n t  
v o lu n t a r y  c o n v e y a n c e  t o  th e  r e s p o n d e n t ,  b u t  
i f  th e  d e e d  h a d  b e e n  e x e c u te d  b y  h e r  a lo n e , 
h e  c o u ld  h a v e  c la im e d  in  e q u ity ,  th e  e x e r c is e  o f  
th e  ju r i s d i c t io n  n o w  in v o k e d  b y  th e  p la in t i f fs ,  
a n d  in  p r e c is e ly  th e  s a m e  c h a r a c t e r ,  t h a t  o f  
cestu is que tru st  b y  o p e r a t io n  o f  la w . ( F in ch  
v . F in ch , 15  Y e s .,  4 3 ;  L lo y d  v . S p ille t, 2  A tk .,  
1 4 8 ;  L a n e  v . D ig h to n , A rnbl., 4 0 9 ;  B o y d  v . 
M cL ea n , 1 J oh n s., Ch. 5 8 2 ;  H a rd er  v . H a rd er, 
2  S a n d f., Ch. 1 7 .)

T h is  r u le  o f  th e  c o m m o n  la w  w a s  c o m -
p le t e ly  s u b v e r te d  b y  o u r  s ta tu te  o f  u s e s  a n d  
t r u s ts . B e f o r e  th e  r e v is io n , w h e n  la n d s  w e re  
c o n v e y e d  t o  o n e , w h ic h  w e r e  p u r c h a s e d  w ith  
th e  m o n e y  o f  a n o th e r , th e  g r a n te e  w a s  d e e m e d  
a  m e r e  t r u s te e  f o r  th e  a c t u a l  p u r c h a s e r ;  a n d  
u n le s s  h e  c o u ld  b r in g  h im s e lf  w ith in  a  r e c o g -
n iz e d  c la s s  o f  e x c e p t io n a l  ca s e s , h e  c o u ld  b e  
c o m p e l le d  in  e q u it y  t o  c o n v e y  a n d  a c c o u n t .

T h is  r e s u l t in g  t r u s t ,  in  f a v o r  o f  th e  p a r t y  
p a y in g  th e  c o n s id e r a t io n ,  a n d  o f  th o s e  c la im in g  
in  h is  r ig h t ,  w a s  a n n ih i la t e d  b y  th e  s ta tu te  o f  
u ses  a n d  t r u s t s ;  a n d  th e  a b s o lu t e  t i t le ,  a s  b e -
tw e e n  th e  o r ig in a l  p a r t ie s ,  w a s  v e s te d  in  th e  
n o m in a l  g r a n te e . N o  in te r e s t  w h a te v e r , e ith e r  
le g a l  o r  e q u ita b le , in u r e d  t o  th e  p a r t y  p a y in g



12

th e  p r i c e ;  a n d  h e  h a d  n o  r e m a in in g  r ig h t  o n  
w h ic h , t h r o u g h  ju d g m e n t  a n d  e x e c u t io n  c r e d -
i t o r s  c o u ld  b y  a n y  p r o c e s s  fa s t e n  a  s p e c if ic  
l ie n . A l l  c la im s  in  o r  t h r o u g h  th e  a c t u a l  p u r -
c h a s e r  w e r e  u t t e r ly  e x t in g u is h e d ;  a n d  i f  th e  
s ta tu te  h a d  g o n e  n o  fu r th e r ,  h is  c r e d i t o r s  w o u ld  
h a v e  b e e n  w it h o u t  r e d r e s s  in  th e  c o u r t s ,  
w h e th e r  o f  la w  o r  e q u ity .  B u t  t o  p r e v e n t  th is  
p r e c is e  a b u se , th e  s ta tu te  p r o c e e d s  t o  d e c la r e  
a  n e w  a n d  in d e p e n d e n t  r e s u lt in g  t r u s t ,  in  f a v o r  
o f  th e  g e n e r a l  c r e d i t o r s  o f  th e  p a r t y  p a y in g  
th e  c o n s id e r a t io n ,  in  e v e r y  c a s e  w h e r e  th e  c o n -
v e y a n c e  i s  f r a u d u le n t ly  m a d e  t o  a n o th e r  w ith  
h is  a s s e n t ;  a n d , t o  r e n d e r  th e  p r o v is io n  s t i l l  
m o r e  e f fe c tu a l ,  th e  b u r d e n  o f  p r o o f  is  c a s t  u p o n  
th e  g r a n te e , t o  r e p e l  th e  p r e s u m p t io n  o f  f r a u d -
u le n t  in te n t ,  w h ic h  i s  a t ta c h e d  t o  th e  t r a n s -
a c t io n  b y  o p e r a t io n  o f  la w  (1  R . 8 . ,  7 2 8 , Secs. 

5 1  t o  5 4 ) .
T h e  d is t in c t io n  b e tw e e n  t h is  c a s e  a n d  th a t  

o f  a  ju d g m e n t - c r e d i t o r  u n d e r  th e  g e n e ra l 
s ta tu te  i s  v e r y  d e f in ite  a n d  o b v io u s .  T h e re , 
th e  p r o c e e d in g  is  t o  r e m o v e  im p e d im e n ts  in  
th e  w a y  o f  r e a c h in g  th e  d e b t o r ’ s  p r o p e r ty .  
H e r e ,  i t  i s  t o  c h a r g e  w ith  a  s t a t u t o r y  l ie n , th e  
p r o p e r t y  o f  a  t h ir d  p a r t y ,  w h ic h  th e  d e b to r  
n e v e r  o w n e d . T h e re , i t  is  t o  e x e r c is e  a u x i l ia r y  
ju r i s d i c t i o n  in  a id  o f  le g a l  p r o c e s s .  H e r e ,  i t  is  
t o  e n fo r c e  a  t r u s t ,  o f  w h ic h  th e  c o u r t s  o f  la w  

h a v e  n o  ju r i s d i c t io n .
T h a t  th e  p r e s e n t  a c t io n  d o e s  n o t  s ta n d  u p o n  

th e  f o o t in g  o f  a  c r e d i t o r ’ s  b i l l — t h a t  i t  s im p ly  
p r e s e n ts  a  c a s e  f o r  th e  e x e r c is e  o f  th e  o r ig in a l  
ju r i s d i c t i o n  o f  a  c o u r t  o f  e q u ity ,  in  e n fo r c in g  
a  t r u s t  d e c la r e d  b y  la w — a n d  th a t  th e  r e s p o n d -
e n t , in  a c c e p t in g  a  v o lu n t a r y  c o n v e y a n c e  o f  
th e  p r o p e r t y  w ith  n o t i c e  o f  a l l  th e  fa c t s ,  t o o k  
h is  t i t l e  s u b je c t  t o  th e  t r u s t  im p r e s s e d  o n  it



13

b y  la w , w a s  a ls o  s e t t le d  b y  th e  ju d g m e n t  o f  th is  
c o u r t ,  in  th e  c a s e  o f  W o o d  v . R o b in so n  (2 2  
N. Y., 5 6 4 ) . ”

T h e  f o r e g o in g  ca s e s  a r e  im p o r t a n t  in  e m p h a s iz -
in g  th e  f a c t  th a t  in  N e w  Y o r k  th e r e  h a s  e x is t e d  f o r  
m a n y  y e a r s  t w o  r e m e d ie s  a v a i la b le  t o  a  c r e d it o r ,  
o n e  th e  s t a t u t o r y  ju d g m e n t - c r e d i t o r ’ s  a c t io n  (s e e  
C o d e  o f  C iv i l  P r o c e d u r e ,  S e cs . 1 8 7 1  t o  1 8 7 9 ) ,  a n d  
a n  in d e p e n d e n t  s u i t  in  e q u ity . T h is  w a s  h e ld  in  
th e  f o l l o w i n g  c a s e s :

H u b b a rd  v . U n ited  W ir e le ss  T elegra ph  C o., 62  
M isc .,  5 3 8 ;  115  N. Y . Supp.,101Q. A t  11 5  Supp., 
10 1 8 , G i e g e r i c h , J .,  s a y s :

“ T h e  p o w e r  o f  a  c o u r t  o f  e q u it y  t o  ta k e  ju r i s -
d ic t io n  o f  s u ch  a n  a c t io n  i s  n o t  l im it e d  t o  th e  
p a r t i c u la r  c r e d i t o r s ’ a c t io n  s p e c if ie d  in  s e c -
t io n s  1 8 7 1 -1 8 7 9  o f  C o d e  o f  C iv i l  P r o c e d u r e ;  
n o r  t o  th o s e  in  w h ic h  a  q u e s t io n  o f  f r a u d  is  in -
v o lv e d . S tetso n  v . H o o p er ,  60  A . D .,  2 7 7 ;  7 0  
S u p p ., 170 . I n  s u ch  c r e d i t o r s ’ a c t io n ,  p e r s o n a l  
p r o p e r t y  a s  w e l l  a s  r e a l  p r o p e r t y  m a y  b e  
r e a c h e d  w h e r e  i t  is  a l le g e d  t h a t  th e  s a m e  w a s  
d is p o s e d  o f  in  f r a u d  o f  th e  r ig h t s  o f  th e  ju d g -
m e n t  c r e d it o r .  W eb b  v . S ta v es, 1 A . D .,  1 4 5 ;  
3 7  S u p p ., 4 1 4 .”

O cean B a n k  v. O lcott, 46  N. Y ., 12 , w a s  a n  a c t io n  
to  e n fo r c e  a  l ie n  u p o n  p r o p e r t y  h e ld  b y  th e  d e b t o r ’ s 
w i fe  u n d e r  S e c t io n s  51  a n d  5 2  o f  th e  R e v is e d  S t a t -
u te s  ( n o w  S e c t io n  94  o f  th e  R e a l  P r o p e r t y  L a w ) ,  
o n  th e  g r o u n d  th a t  th e  ju d g m e n t -d e b t o r  h a d  p a id  
w ith  h is  o w n  m o n e y  f o r  c e r ta in  r e a l  e s ta te  c o n -
v e y e d  t o  h is  w ife .  A t  p a g e  13  C h u r c h , Ch. J .,  
s a y s :

“ T h e r e  i s  n o  m y s te r y  in  th e  te r m  resu ltin g  
tru st. A f t e r  a d o p t in g  th e  f i f t y - f ir s t  s e c t io n  i t
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w a s  in d is p e n s a b le  t o  m a k e  s o m e  p r o v is io n  t o  
p r e s e r v e  th e  r ig h t s  o f  c r e d it o r s ,  o t h e r w is e  th e  
g r a n te e  w o u ld  h a v e  h e ld  th e  t i t l e  a b s o lu t e ly  
a g a in s t  c r e d i t o r s  a n d  a l l  o th e r s . H e n c e  th e  
f i f t y -s e c o n d  s e c t io n  w a s  a d o p te d , w h ic h  p la c e d  
th e  p r o p e r t y  in  th e  s a m e  r e la t io n  t o  c r e d i t o r s  
a s  i t  w o u ld  h a v e  b e e n , i f  th e  d e b t o r  h im s e lf  
h a d  f r a u d u le n t ly  t r a n s fe r r e d  i t ,  a n d  th e  w o r d s  
u s e d  w e r e  a p p r o p r ia t e  f o r  th a t  p u r p o s e .  T h e  
o b je c t  o f  th e  s ta tu te  w a s  t o  c u t  o f f  a l l  in t e r e s t  
in  th e  p e r s o n  p a y in g  th e  c o n s id e r a t io n ,  a n d  
th e n  t o  d e c la r e  p r o p e r t y  l ia b le  f o r  h is  d e b t s ;  
b u t  th is  l ia b i l i t y  c a n  o n ly  b e  e n fo r c e d  in  th e  
u s u a l  m o d e . A  c r e d i t o r  a t  la r g e  c a n n o t  e n -
f o r c e  th e  l ia b i l i t y ,  w i t h o u t  a  p r e l im in a r y  ju d g -
m e n t  a n d  e x e c u t io n . W h e n  th e  le g is la t u r e  
t r a n s fe r r e d  th is  f r o m  a  le g a l  in t o  a n  e q u ita b le  
in te r e s t ,  w e  m u s t  p r e s u m e  th a t  th e y  in te n d e d  
t o  a p p ly  e q u it a b le  r u le s  a n d  p r in c ip le s  e x is t in g  
a t  th e  t im e  f o r  i t s  e n fo r c e m e n t .  O n e  o f  th e m  
is , th a t  b e fo r e  th e  e q u it a b le  in te r e s t s  o f  a 
d e b t o r  c a n  b e  r e a c h e d  in  e q u ity ,  a l l  a v a ila b le  
le g a l  r e m e d ie s  m u s t  b e  e x h a u s te d . I t  i s  n o t  
n e c e s s a r y  t o  h o ld  t h a t  s u c h  a n  a c t io n  is , in  
s t r ic tn e s s ,  a  c r e d i t o r ’ s  b i l l ,  a n d  t h a t  ju r i s d i c -
t io n  d e p e n d s  u p o n  a  t e c h n ic a l  c o m p l ia n c e  w ith  
th e  s ta tu te . T h e  g e n e r a l  p o w e r s  o f  a  c o u r t  o f  
e q u it y  o v e r  t r u s t s  a n d  f r a u d s ,  m a y  b e  c o n c e d e d  
a s  s u ff ic ie n t  t o  c o n fe r  ju r i s d i c t io n ,  b u t  th is  c o n -
c e s s io n  d o e s  n o t  d is p e n s e  w ith  th e  r u le  o f  
e q u ity ,  w h ic h  e x is t e d  p r i o r  t o  a n d  in d e p e n d -
e n t ly  o f  th e  s ta tu te , t h a t  c r e d i t o r s  m u s t  e x -
h a u s t  a v a ila b le ,  le g a l  r e m e d ie s , b e fo r e  r e s o r t -
in g  t o  c o u r t s  o f  e q u ity ,  t o  r e a c h  e q u ita b le  in -
te re s ts . I n  1 P a ig e, 3 0 5 , th e  C h a n c e l lo r  la id  
d o w n  th e  r u le  o f  e q u it y  e s ta b lis h e d  b e fo r e  th e  
R e v is e d  S ta tu te s , a s  f o l l o w s :  ‘T h e r e  a r e  tw o  
c la s s e s  o f  ca s e s  w h e r e  a  p la in t i f f  i s  p e r m it te d
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t o  c o m e  in t o  th is  c o u r t  f o r  r e l ie f  a f t e r  h e  h a s  
p r o c e e d e d  t o  ju d g m e n t  a n d  e x e c u t io n  a t  la w , 
w ith o u t  o b t a in in g  s a t is fa c t io n  o f  h is  d e b t . I n  
o n e  c a s e  th e  i s s u in g  o f  a n  e x e c u t io n  g iv e s  t o  
th e  p la in t i f f  a  l ie n  u p o n  th e  p r o p e r t y ;  b u t  h e  
i s  c o m p e l le d  t o  c o m e  h e re  f o r  th e  p u r p o s e  o f  
r e m o v in g  s o m e  o b s t r u c t io n ,  f r a u d u le n t ,  o r  in -
e q u it a b ly  in te r p o s e d , t o  p r e v e n t  a  s a le  o n  th e  
e x e c u t io n ;  in  th e  o th e r , th e  p la in t i f f  h e r e  
c o m e s  t o  o b t a in  s a t is fa c t io n  o f  h is  d e b t , o u t  
o f  p r o p e r t y  w h ic h  c a n n o t  b e  r e a c h e d  b y  e x e -
c u t io n  a t  la w . I n  th e  la t t e r  ca s e , h is  r ig h t  t o  
r e l ie f  h e re  d e p e n d s  u p o n  th e  f a c t  o f  h is  h a v in g  
e x h a u s te d  h is  le g a l  r e m e d ie s  w it h o u t  b e in g 1 
a b le  t o  o b ta in  s a t is fa c t io n  o f  h is  ju d g m e n t . ’
( W iggins v. Armstrong, 2  J .,  Ch. 1 4 4 , id., 2 6 3 ;  
Brinkerhoff v. Brown, 4  J., Ch. 67 1 , a n d  c a s e s  
th e r e  c i t e d . ) ”

T o  th e  s a m e  e f fe c t  see  Scoville v . Shed, 3 6  Hun, 
165 , w h e r e  a  ju d g m e n t - c r e d i t o r  b r o u g h t  a  s u it  in  
e q u ity  t o  h a v e  d e c la r e d  t h a t  h is  ju d g m e n t -d e b t o r  
w a s  th e  o w n e r  o f  a  fa r m , s u b je c t  t o  th e  p la in t i f f ’ s 
ju d g m e n t ,  w h ic h  fa r m  w a s  c o n v e y e d  t o  th e  d e b t o r ’ s 
w i fe  b y  a  t h ir d  p a r t y  w h o  r e c e iv e d  th e  c o n s id e r a -
t io n  t h e r e fo r  f r o m  h e r  h u s b a n d . A t  p a g e  16 7  F o l - 
le tt , J., s a y s :

“ T h e  e a r ly  E n g l is h  c a s e s  a n d  s o m e  o f  th e  
e a r ly  ca s e s  in  t h is  s ta te , h e ld  t h a t  a  b i l l  in  
e q u it y  c o u ld  n o t  b e  m a in ta in e d  f o r  th e  r e -
c o v e r y  o f  p r o p e r t y ,  u n le s s  i t  w a s  s u ch  a s  w a s  
s u b je c t  t o  s a le  u n d e r  e x e c u t io n ,  th a t  e q u it y  
f o l l o w e d  th e  la w  a n d  th a t  m o n e y , s to c k s , e t c .,  
w e r e  n o t  e n u m e r a te d  in  th e  s ta tu te  a b o v e  c it e d . 
T h is  d o c t r in e  w a s  e x p lo d e d  in  Spader v . Davis 
( 5  Johns., Ch. 2 8 0 ) .  S u b s e q u e n t ly ,  th e  d o c -
t r in e  o f  th e  Cáse la s t  c i t e d  w a s  s o m e w h a t  l im -
it e d  in  Donovan v . Finn  (H opk ., 5 9 ) ,  w h ic h
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le d  t o  th e  e n a c tm e n t  o f  th e  s e c t io n  o f  th e  R e -
v is e d  S ta tu te s  w h ic h  p r o v id e d  th a t  a  ju d g m e n t  
c r e d i t o r  m ig h t  f i le  a  b i l l  in  c h a n c e r y  a g a in s t  
th e  ju d g m e n t  d e b t o r  a n d  a n y  o t h e r  p e r s o n , t o  
c o m p e l  th e  d is c o v e r y  o f  a n y  p r o p e r t y  o r  t h in g  
in  a c t io n  b e lo n g in g  t o  th e  ju d g m e n t  d e b t o r —  
w h e th e r  th e  s a m e  m ig h t  o r  m ig h t  n o t  h a v e  b e e n  
o r ig in a l ly  ta k e n  i n  e x e c u t io n  ( 2  R . S .,  1 7 3 ;  
secs. 3 8  a n d  3 9 ) .  T h is  p r o v is io n  i s  c o n t in u e d  
b y  secs . 18 7 1 -3 , C o d e  C . P .,  a n d  w h e n  p r o p -
e r t y  i s  d is c o v e r e d , i t  m a y  b e  r e c o v e r e d . T h e  
c a s e  a t  b a r  is  n o t  t o  se t a s id e  a  c o n v e y a n c e  
in  a id  o f  th e  .ju d g m e n t . T h e  ju d g m e n t  d e b t o r  
n e v e r  h e ld  th e  le g a l  t i t l e  t o  th e  fa r m  a n d , s e t -
t in g  a s id e  th e  d e e d  t o  th e  w i fe ,  w o u ld  n o t  v e s t  
th e  t i t l e  in  th e  h u s b a n d , o r  in  a n y  w a y  a id  th e  
c o l l e c t io n  o f  th e  ju d g m e n t  b y  a n  e x e c u t io n  
(G a rfield  v . H a t m a ker, 15  N . Y .,  4 7 5 ) .  T h is  
a c t io n  i s  b r o u g h t  u n d e r  th e  s e c t io n  o f  th e  C o d e  
a b o v e  c i t e d  t o  r e c o v e r  p r o p e r t y  p a id  f o r  b y  th e  
h u s b a n d  a n d  h e ld  b y  th e  w ife .  S h o u ld  i t  be  
e s ta b lis h e d  u p o n  th e  t r ia l  t h a t  th e  p r o p e r t y  
w a s  p a id  f o r  b y  th e  h u s b a n d  in  w h o le  o r  in  
p a r t ,  i t ,  o r  h is  in t e r e s t  th e r e in , c o u ld  b e  a p -
p l ie d  in  p a y m e n t  o f  th e  p la in t i f f ’ s  c la im , n o t -
w ith s t a n d in g  th e  f a c t  th a t  m o r e  th a n  10  yea rs  
h a v e  e la p s e d  s in c e  i t  w a s  r e c o v e r e d . T h e  c o u r t  
e r r e d  in  r e fu s in g  t o  d e te r m in e  th e  q u e s t io n  o f  
f a c t  a n d  in  d is m is s in g  th e  c o m p la in t  o n  th e  
g r o u n d  th a t  th e  a c t io n  c a n n o t  b e  m a in ta in e d  
b e c a u s e  th e  ju d g m e n t  i s  n o t  a  l ie n  o n  r e a l  e s -

t a t e .”

A  r e c e iv e r  in  s u p p le m e n ta r y  p r o c e e d in g s  c a n n o t  
m a in ta in  a n  a c t io n  t o  e n fo r c e  a  t r u s t  c r e a te d  p u r s u -
a n t  t o  S e c t io n  94  o f  th e  R e a l  P r o p e r t y  L a w . Urn 

d erw ood  v . S u tcliffe ,  77  N . Y .,  58.
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T h e  a n te c e d e n t  d e b t  f r o m  E r n e s t  t o  C h r is t in e  
w h ic h  f o r m e d  th e  c o n s id e r a t io n  o f  th e  c o n v e y a n c e  
b y  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  t o  P a u -
l in e  W e n ig m a n n  w a s  s u ff ic ie n t  t o  b r in g  th e  c a s e  
w ith in  th e  N e w  Y o r k  s ta tu te . T h e  e x p r e s s io n s  
“ p a id ”  a n d  “ p a y in g ”  a r e  n o t  t e c h n ic a l .  T h e r e  n e e d  
n o t  b e  a  p r e s e n t  m o n e y  p a y m e n t . W h e n  M rs . W e -
n ig m a n n  d ir e c t e d  th e  c o n v e y a n c e  o f  th e  p r o p e r t y  
sh e  w a s  a b o u t  t o  r e c e iv e  f r o m  h e r  h u s b a n d ’ s t r u s -
te e  in  p a y m e n t  o f  o r  o n  a c c o u n t  o f  h e r  d e b t , t o  
b e  m a d e  t o  h e r  d a u g h te r ,  sh e  “ p a id ”  th e  c o n s id e r a -
t io n  f o r  th e  c o n v e y a n c e  a n d  a  t r u s t  r e s u lte d  in  
fa v o r  o f  h e r  c r e d it o r s .

I I .
U n d e r  th e  e q u ity  ju r is p r u d e n c e  o f  N e w  J e r s e y  

a n d  u n d e r  g e n e r a l  e q u ity  ju r is p r u d e n c e  i r r e s p e c -
t iv e  o f  s ta tu te  a  t r u s t  w o u ld  h a v e  r e s u lte d  in  f a v o r  
o f  C h r is t in e  W e n ig m a n n  w h e n  th e  c o n v e y a n c e  o f  
N e w  Y o r k  p r o p e r t y  in  s a t is fa c t io n  o f  o r  o n  a c c o u n t  
o f  h e r  h u s b a n d ’s in d e b te d n e s s  t o  h e r  w a s  m a d e  u n -
d e r  h e r  d ir e c t io n  t o  h e r  d a u g h t e r ;  a n d , o f  c o u r s e , 
su ch  a  t r u s t  c a n  b e  e s ta b lis h e d  in  th e  N e w  J e r s e y  
p r o p e r t y  ta k e n  in  e x c h a n g e  f o r  th e  N e w  Y o r k  p r o p -
e r ty . I t  w a s  im p o s s ib le  t o  f o l l o w  th e  N e w  Y o r k  
p r o p e r ty ,  b e c a u s e  P a u l in e  W e n ig m a n n ’ s g r a n te e  in  
th e  e x c h a n g e  f r o m  N e w  J e r s e y  p r o p e r t y  w a s  p r o -
te c te d  b y  S e c t io n  95  o f  th e  N e w  Y o r k  R e a l  P r o p e r t y  
L a w , w h ic h  r e a d s  a s  f o l l o w s :

“ B o n a  fide  p u r c h a s e r s  p r o te c t e d .  A n  im -
p l ie d  o r  r e s u lt in g  t r u s t  s h a ll  n o t  b e  a l le g e d  o r  
e s ta b lis h e d , t o  d e fe a t  o r  p r e ju d ic e  th e  t i t l e  o f  
a  p u r c h a s e r  f o r  a  v a lu a b le  c o n s id e r a t io n  w ith -
o u t  n o t i c e  o f  th e  t r u s t .”

I f  w e  s ta r t  w ith  th e  N e w  J e r s e y  p r o p e r t y  a s  o u r  
o b je c t iv e , m e r e ly  t r a c in g  i t s  c o n s id e r a t io n  th r o u g h
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th e  N e w  Y o r k  p r o p e r t y ,  th e r e  i s  n o  d i f f i c u lt y  in  th is  
C o u r t ’ s d e c la r in g  a  t r u s t  in  f a v o r  o f  C h r is t in e  b y  
r e a s o n  o f  th e  f a c t  t h a t  th e  o r ig in a l  c o n s id e r a t io n  
p a s s e d  f r o m  h er . In d e e d , th e  N e w  J e r s e y  la w  
w o u ld  b e  s t r o n g e r  th a n  th a t  o f  N e w  Y o r k ,  b e c a u s e  
in  N e w  Y o r k  s u ch  a  t r u s t  r e s u lt s  o n ly  in  f a v o r  o f  
c r e d it o r s .  F o r  c o n v e n ie n c e  w e  c i t e  th e  N e w  J e r s e y  
ca s e s , w h ic h , o f  c o u r s e ,  a r e  f a m i l ia r  t o  th e  C o u r t ,  
t o  th e  e f fe c t  t h a t  w h e r e  o n e  p a y s  th e  c o n s id e r a t io n  
f o r  r e a l  e s ta te  c o n v e y e d  t o  a n o t h e r  a  t r u s t  r e s u lt s  * 
in  f a v o r  o f  th e  o n e  p a y in g  th e  c o n s id e r a t io n .

Thomas v. Thomas, 79  N. J. Eq., 461 .
Down  v . Down , 80  N. J. Eq., 68 .
Phillips v . Phillips, 81  N. J. Eq., 459 .
B attery Park Bank v . H unt,  83  N. J. Eq.,

5 2 1 ;  a ffir m e d  84  N. J. Eq., 501 .

T h e  g e n e r a l  d o c t r in e  o f  e q u it y  ju r is p r u d e n c e  i s  
th e  sa m e . A  r e s u lt in g  t r u s t  n e v e r  a r is e s  o u t  o f  a  
c o n t r a c t  o r  a g r e e m e n t  b e tw e e n  th e  p a r t ie s ,  b u t  
a r is e s  b y  im p l ic a t io n  o f  la w  f r o m  t h e ir  a c t s  a n d  
c o n d u c t  a n d  a p a r t  f r o m  a n y  c o n t r a c t .  3 9  Cyc.,
104 .

“ I f  a  p u r c h a s e r  a n d  p a y e r  o f  th e  m o n e y  ta k e  
th e  c o n v e y a n c e  in  th e  n a m e  o f  a  w i f e  o r  c h i ld ,  
f o r  th e  p u r p o s e  o f  d e la y in g ,  h in d e r in g ,  o r  d e -
f r a u d in g  h is  c r e d it o r s ,  th e  c o n v e y a n c e  is  v o id ,  
o r  a  t r u s t  r e s u lt s  w h ic h  c r e d it o r s  c a n  e n fo r c e  

t o  th e  e x t e n t  o f  th e ir  d e b t s .”
P erry on Trusts, 6th ed., par. 149 .

T h is  is  th e  r u le  in  N e w  J e r s e y :

M etropolitan Natl. Bank v . Sprague, 20

N. J. Eq., 13.
H aggerty  v . Nixon, 2 6  N. J. Eq., 42 .
Conover v . Ruckman, 3 6  N. J. Eq., 493 .
H uselton  v . Durie, 77  N. J. Eq., 437 .
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A n d  e ls e w h e re — see  l o n g  l is t  o f  ca s e s  c i t e d  in  20  
C y c .,  394 .

T h e  r e m a r k s  a t  th e  c lo s e  o f  th e  la s t  p o in t  t o  th e  
e f fe c t  th a t  p a y m e n t  n e e d  n o t  b e  in  m o n e y  p r e s e n t ly  
p a id ,  b u t  th a t  a n y  a n te c e d e n t  d e b t  c a n  s o  o p e r a te , 
a r e  a p p l i c a b le  h ere .

I I I .

O f  c o u r s e ,  th e  S t a t u t e  o f  F r a u d s  h a s  n o  b e a r in g  
o n  th e  c a s e  i f  o u r  c o n t e n t io n  t h a t  u p o n  th e  c o n -
v e y a n c e  t o  P a u l in e  b y  h e r  m o t h e r ’ s  d ir e c t io n  in  c o n -
s id e r a t io n  o f  o r  c r e d it  o n  th e  d e b t  o f  E r n e s t  o r  
C h r is t in e  a  t r u s t  r e s u lte d  in  f a v o r  o f  C h r is t in e  in  
th e  N e w  Y o r k  p r o p e r t y  n o w  t r a n s m u te d  in t o  th e  
N e w  J e r s e y  p r o p e r t y  b e  u p h e ld .

T h e  la w , b o th  in  N e w  Y o r k  a n d  N e w  J e r s e y , is  
th a t  th e  S ta tu te  o f  F r a u d s  d o e s  n o t  a p p ly  t o  r e -
s u lt in g  tr u s ts . T h is  w a s  s o  h e ld  b y  th e  N e w  Y o r k  
C o u r t  o f  A p p e a ls  b e fo r e  th e  N e w  Y o r k  s ta tu te  w a s  
c a s t  in  i t s  p r e s e n t  f o r m — i t  b e in g  th e n  th e  s a m e  a s  
th e  E n g l is h  S t a t u t e  o f  F r a u d s .  F o o te  v . B r y a n t ,  
47  N . Y .,  544 . T h e  p r e s e n t  N e w  Y o r k  s ta tu te  i s  a s  
f o l l o w s  {N e w  Y o r k  R ea l P r o p e r ty  L a w , sec. 2 4 2 )  :

“ A n  e s ta te  o r  in t e r e s t  in  r e a l  p r o p e r t y ,  o th e r  
th a n  a  le a s e  f o r  a  te r m  n o t  e x c e e d in g  o n e  y e a r ,  
o r  a n y  t r u s t  o r  p o w e r , o v e r  o r  c o n c e r n in g  r e a l  
p r o p e r t y ,  o r  in  a n y  m a n n e r  r e la t in g  th e r e to , 
c a n n o t  b e  c r e a te d , g r a n te d , a s s ig n e d , s u r r e n -
d e r e d  o r  d e c la r e d , u n le s s  b y  a c t  o r  o p e r a t io n  
o f  la w , o r  b y  a  d e e d  o r  c o n v e y a n c e  in  w r it in g ,  
s u b s c r ib e d  b y  th e  p e r s o n  c r e a t in g ,  g r a n t in g ,  a s -
s ig n in g , s u r r e n d e r in g  o r  d e c la r in g  th e  sa m e , 
o r  b y  h is  la w fu l  a g e n t , th e r e u n t o  a u th o r iz e d  
b y  w r it in g .  B u t  th is  s e c t io n  d o e s  n o t  a f fe c t  
th e  p o w e r  o f  a  t e s t a t o r  in  th e  d is p o s it io n  o f  
h is  r e a l  p r o p e r t y  b y  w i l l  ; n or  p rev en t a n y  trust-
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from  arising or being extinguished by implica-
tion or operation of law, nor any declaration 
o f  t r u s t  f r o m  b e in g  p r o v e d  b y  a  w r i t in g  s u b -
s c r ib e d  b y  th e  p e r s o n  d e c la r in g  th e  s a m e .”

I t  i s  c le a r ,  t h e r e fo r e ,  th a t  in  N e w  Y o r k  th e  s ta t -
u te  d o e s  n o t  b a r  a  r e s u lt in g  t r u s t ,  a lth o u g h  th e r e  
b e  n o  w r i t in g .  I n d e e d ,  in  N e w  Y o r k  th e  C o u r t s  
g o  fa r th e r ,  a n d  u p h o ld  a  p a r o l  t r u s t  w h e r e  th e r e  
is  a  c o n f id e n t ia l  r e la t io n s h ip  b e tw e e n  th e  p a r t ie s ,  
s u c h  a s  p a r e n t  a n d  c h i ld  o r  h u s b a n d  a n d  w ife .  I n  
s u c h  ca s e s  e q u ity  w i l l  e n f o r c e  a n  o r a l  a g re e m e n t . 
Goldsmith v . Goldsmith,  1 4 3  N. Y 3 1 3 ;  Jeremiah 
v. Pitcher , 2 6  App. D iv ., 4 0 2 ;  s. c., 49  N . Y. Supp., 
73 8 , a ffirm e d  w it h o u t  o p in io n ,  16 3  N. Y ., 574 .

I n  N e w  J e r s e y , S e c t io n  3  o f  th e  S t a t u t e  o f  F r a u d s  
(C o m p . S ta t .,  2 6 1 1 )  e x p r e s s ly  e x c e p t s  f r o m  i t s  o p -
e r a t io n  t r u s t s  o r  c o n f id e n c e s  t h a t  a r is e  o r  r e s u lt  b y  
im p l i c a t io n  o r  c o n s t r u c t io n  o f  la w . T h e  a d ju d g e d  

c a s e s  o n  th e  s u b je c t  a r e :

Johnson  v . D ougherty , 1 8  N. J . Eq., 4 06 .
Cutler v . Tuttle , 19  N. J . Eq., 5 4 9 , 558 .
Baker v . Baker, 7 5  N. J. Eq., 3 0 5 , 30 8 .

IV .

T h e  p r e te n s e  o f  a  c o n s id e r a t io n  f o r  th e  c o n v e y -
a n c e  t o  P a u l in e  W e n ig m a n n  h a r d ly  n e e d s  c o n s id e r -
a t io n . T h e  m o s t  s h e  c o u ld  c la im  u n d e r  th e  d o c -
t r in e  o f  Demurest v . Terhune, 18  N. J. Eq., 5 32 , i f  
a p p l i c a b le  in  N e w  Y o r k ,  w o u ld  b e  a n  in te r e s t  in  
th e  p r o p e r t y  t o  th e  e x te n t  o f  th e  v a lu e  o f  h e r  s e rv -
ic e s ,  w h ic h  m u s t  b e  v e r y  s m a ll ,  w h e r e a s  th e  p r o p -
e r t y  o n  th e  m o s t  fa v o r a b le  s h o w in g  f o r  d e fe n d a n ts  
w a s  v e r y  v a lu a b le .  W e  s u b m it , h o w e v e r , th a t  P a u -
l in e  is  n o t  e n t it le d  t o  a n y  in te r e s t  a t  a l l  in  th e  
p r o p e r t y .  T h e  c o n v e y a n c e  t o  h e r  w a s  u n d o u b te d ly
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in  f r a u d  o f  th e  c r e d i t o r s  o f  C h r is t in e ,  p a r t i c u la r ly  
o f  th e  c o m p la in a n t ,  w h o s e  c la im  h a s  s in c e  m e r g e d  in  
a  ju d g m e n t ,  f ir s t  in  N e w  Y o r k  a n d  th e n  in  N e w  
J e r s e y . T h e  d o c u m e n t a r y  e v id e n c e  i s  v e r y  p e r -
s u a s iv e  th a t  P a u l in e  w a s  b r o u g h t  in t o  th e  t r a n s a c -
t io n  a s  a n  a ft e r t h o u g h t .  T h e  c o n t r a c t  o f  e x c h a n g e  
w ith  M is s  R o g e r s  b e a r s  d a te  f iv e  d a y s  e a r l ie r  th a n  
th e  d e e d  t o  P a u lin e ,  a n d  h e r  n a m e  is  in t e r l in e d  a s  
o n e  o f  th e  c o n t r a c t in g  p a r t ie s  a n d  th e  p a p e r  is  
s ig n e d  in  h e r  n a m e  b y  h e r  fa th e r .  T h e  c o u n t e r p a r t  
w a s  n o t  p r o d u c e d ,  a n d  p e r h a p s  wre  h a v e  n o  r ig h t  t o  
c o n je c t u r e  t h a t  w h e n  th e  c o n t r a c t s  w e r e  e x c h a n g e d  
e a ch  o f  th e  o r ig in a l  p a r t ie s  e x e c u te d  th e  o n e  d e l iv -
e r e d  t o  th e  o th e r , a n d  th a t  o n ly  th e  o n e  r e c e iv e d  
b y  E r n e s t  W e n ig m a n n  h a s  b e e n  a lt e r e d  a s  in d i -
ca te d . E r n e s t  W e n ig m a n n  n e g o t ia te d  th e  e x c h a n g e  
th r o u g h  a  b r o k e r ,  a n d  th e  c o n t r a c t  w a s  d r a w n  a s  
b e tw e e n  th e  W e n ig m a n n  C o n s t r u c t io n  C o m p a n y  
a n d  L i l l ia n  B . R o g e r s ,  a n d  d a te d  J u l y  6, 19 1 4 , th e  
e x c h a n g e  o f  d e e d s  t o  b e  m a d e  J u ly  2 0 , 191 4 . I n  
th e  m e a n t im e  E r n e s t ,  t o  s e c u r e  h is  w i f e  f o r  th e  
1 3 5 ,0 0 0  h e  o w e d  h e r , h a d  d e v o te d  th e  N e w  Y o r k  
p r o p e r t y  t o w a r d s  s a t is fa c t io n  o f  th a t  d e b t , a n d  
n a t u r a l ly  th e  d e e d  t o  th e  N e w  J e r s e y  p r o p e r t y  
w o u ld  b e  ta k e n  in  th e  w i f e ’ s n a m e . T h e  t r a n s a c -
t io n  b e tw e e n  E r n e s t  a n d  h is  w i fe  w a s  c le a r ly  bona  
fide. T h e r e  i s  n o  d o u b t  h e  o w e d  h e r  $ 3 5 ,0 0 0 , a n d  
th a t  w a s  m o r e  th a n  a n  a d e q u a te  c o n s id e r a t io n  f o r  
th e  N e w  Y o r k  p r o p e r t y .  I t  w o u ld  n o t  d o , h o w e v e r , 
f o r  th e  w i fe  t o  ta k e  t i t l e  t o  th e  N e w  J e r s e y  p r o p -
e r ty  in  h e r  n a m e , b e c a u s e  h e r  c r e d i t o r ,  th e  c o m -
p la in a n t  in  th is  ca s e , w o u ld  f o l l o w  i t  u p  o n  r e c o v -
e r in g  a  ju d g m e n t ,  a n d  a s  th e  e x c h a n g e  m ig h t  f a l l  
th r o u g h  a n d  th e  ju d g m e n t - c r e d i t o r  r e s o r t  t o  th e  
N e w  Y o r k  p r o p e r t y  i f  th e  t i t l e  s h o u ld  b e  p u t  in  
M rs. W e n ig m a n n ’ s n a m e  a n d  s ta n d  th u s  s h o u ld  th e  
e x c h a n g e  fa l l ,  i t  w a s  d e c id e d  t o  r e s o r t  t o  s o m e o n e  
e lse  t o  ta k e  th e  t i t l e  a n d  m a k e  th e  e x c h a n g e , a n d

i
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P a u l in e  W e n ig m a n n  w a s  s e le c t e d  f o r  t h a t  p u r p o s e .  
W h e t h e r  th e r e  w a s  a n y  f o u n d a t io n  w h a te v e r  f o r  
th e  a l le g e d  a g r e e m e n t  th a t  sh e  s h o u ld  s ta y  a t  h e m e  
a n d  w o r k  a n d  h e  c o m p e n s a te d  b y  h e r  m o th e r  a s  a  
s o r t  o f  e q u iv a le n t  f o r  w h a t  h e r  s is te r  a n d  b r o t h e r s  
w e r e  r e c e iv in g  o r  s h o u ld  r e c e iv e  o u t  o f  th e  m o t h e r ’s  
p a t r im o n y  in  th e  w a y  o f  e d u c a t io n ,  o r  w h e th e r  th e  
w h o le  t h in g  is  im a g in a r y  o r  b a s e d  o n  lo o s e  s ta te -
m e n ts  o r  d e c la r a t io n s ,  i s  im m a te r ia l .  I n  n o  ca s e  
i s  th e r e  a d e q u a te  p r o o f  o f  a  b in d in g  c o n t r a c t  b e -
tw e e n  th e  m o th e r  a n d  th e  d a u g h t e r  w h ic h  w i l l  s u p -
p o r t  t o  a n y  e x t e n t  th e  d a u g h te r ’ s  t i t le  t o  th e  N e w  
Y o r k  p r o p e r t y  a n d  it s  s u c c e s s o r ,  th e  N e w  J e r s e y  
p r o p e r t y ,  o r  a n y  in t e r e s t  th e re in .

T h e  la w  o n  th e  s u b je c t  o f  a  c h i ld  w h o  r e m a in s  
a t  h o m e  a f t e r  e m a n c ip a t io n  a n d  r e n d e r s  s e r v ic e  t o  
th e  p a r e n t s  is  th e  s a m e  b o t h  in  N e w  Y o r k  a n d  N e w  
J e r s e y . T h e  p r e s u m p t io n  is  t h a t  th e  s e r v ic e  is  
g r a t u it o u s ,  a n d  v e r y  s t r o n g  p r o o f  m u s t  b e  f o r t h -
c o m in g  t o  o v e r c o m e  t h a t  p r e s u m p t io n .

N e w  Y o r k  c a s e s :

Ulrich v. Ulrich, 17  N. Y. Supp., 7 2 1 , 722 .
M atter of Delaney, 2 7  Misc. (N . Y . j ,  398 .
M atter of Shelly, 1 6  Misc. (N . Y . ) ,  719 .

N e w  J e r s e y  c a s e s :

Ridgway v . English, 2 2  N. J. L ., 4 0 9 , 415 .
Stone v . Todd, 49  N. J. L., 274 .

T h e  d o c t r in e  is  u n iv e r s a l .  £9  Cyc., 1 6 2 1 ;  Hodge 
v . Hodge, 11  L. R. A ., 8 73 , 8 7 9 , 880 . A  w e l l -c o n -
s id e r e d  c a s e  i s  Ulrich v. Arnold, 12 0  Penna. St., 
170 .

F u r t h e r m o r e ,  in  th e  c a s e  in  h a n d , th e  o b l ig a t io n ,  
i f  a n y , w o u ld  b e  t h a t  o f  th e  fa t h e r  a n d  n o t  th a t  
o f  th e  m o th e r , a n d  i t  t h e r e fo r e  c a n n o t  s u p p o r t  a 
d e e d  to  P a u l in e  W e n ig m a n n .
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Brief for Defendants
The fa c t s  in  d is p u t e  a r e  a s  f a v o r a b l y  s ta te d  f o r  

the c o m p la in a n t  a s  th e  c a s e  w i l l  w a r r a n t  in  th e  
opinion o f  th e  V i c e  C h a n c e l lo r ,  p .  61 . T h e r e  a r e  
nowhere a n y  f a c t s  in  th e  c a s e  w h ic h  s h o w  th a t  th e  
p rop erty  in  q u e s t io n  w a s  c o n v e y e d  t o  P a u l in e  
.W enigm ann in  s a t i s f a c t i o n  o f  a  d e b t  d u e  f r o m  
hrnest W e n ig m a n n  t o  C h r is t in e  W e n ig m a n n .  A t  

. the tim e th is  c o n v e y a n c e  w a s  m a d e  th e  d e fe n d a n t s ,  
Ernest W e n ig m a n n  a n d  C h r is t in e  W e n ig m a n n ,  
were in d e b te d  t o  th e  c o m p la in a n t  o n  a  j o i n t  n o t e  
upon w h ich  s u it  w a s  a f t e r w a r d  b r o u g h t  b y  th e  c o m -
plainant a g a in s t  C h r is t in e  W e n ig m a n n  a n d  j u d g -
ment o b ta in e d . I t  a p p e a r s  th a t  E r n e s t ' W e n ig m a n n  
uad at on e  t im e  p r o p o s e d  t o  c o n v e y  th e s e  p r e m is e s  
to C h ris tin e  W e n ig m a n n  b u t  th a t  in t e n t io n  w a s
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n e v e r  c a r r i e d  o u t . I f  th e  t e s t im o n y  b y  w h ic h  the 
a r r a n g e m e n t  t o  c o n v e y  th e  p r o p e r t y  t o  P a n lin e  
W e n ig m a n n  w a s  m a d e  i t  w a s  e v id e n t ly  a t  a  fa m ily  
c o n f e r e n c e  in  w h ic h  th e  w i f e  jo in e d ,  n o t  a s  a  c r e d ito r  
o f  h e r  h u s b a n d , b u t  a s  a  m e m b e r  o f  th e  fa m i ly .

B u t  n o  m a t t e r  w h a t  th e  o r i g i n a l  id e a  w a s  th e  c o n -
c lu s io n  r e a c h e d  w a s  t o  c o n v e y  th e  p r o p e r t y  t o  P a u l 
in e  f o r  th e  c o n s id e r a t i o n  c la im e d  b y  th e  d e fe n d a n t. 
I t  d o e s  n o t  a p p e a r  th a t  C h r is t in e  W e n ig m a n n  ever 
h a d  a n y  b e n e f ic ia l  in t e r e s t  in  th e  p r o p e r t y  o f  the 
W e n ig m a n n  C o n s t r u c t io n  C o .  I t  d o e s  a p p e a r  that 
E r n e s t  W e n ig m a n n  h a d  fu r n is h e d  th e  m o n e y  with 
w h ic h  th e  p r o p e r t y  o f  th e  W e n ig m a n n  C o n s tru c t io n  
C o .  w a s  p u r c h a s e d .  A t  th e  t im e  th e  p r o p e r t y  o f  the 
W e n ig m a n n  C o n s t r u c t io n  C o . ,  in  N e w  Y o r k ,  was 
c o n v e y e d  t o  P a u l in e  W e n ig m a n n ,  C h r is t in e  W e n ig -
m a n n  h a d  n o  b e n e f ic ia l  in t e r e s t  in  th e  N e w  Y ork  
p r o p e r t y .  A s  th e  m a t t e r  th e n  s t o o d  th e  N e w  Y ork  
p r o p e r t y  w a s  n o t  s u b je c t  t o  a n  e x e c u t io n  o n  a  ju d g -
m e n t  a g a in s t  C h r is t in e  W e n ig m a n n .  T h e  fa c t  that 
E r n e s t  W e n ig m a n n  w a s  in d e b t e d  t o  C h ristin e  
W e n ig m a n n  in  th e  s u m  o f  T h i r t y - f i v e  T h ou sa n d  
D o l la r s  ($ 3 5 ,0 0 0 )  d id  n o t  g iv e  h e r  a n y  in t e r e s t  w h at-
e v e r  in  th e  N e w  Y o r k  p r o p e r t y .  N o  m a t te r  what 
d is c u s s io n s  h a d  ta k e n  p la c e  b e t w e e n  h e r  a n d  E rnest 
W e n ig m a n n  a b o u t  it ,  t h e r e  i s  n o  le g a l  e v id e n c e  in 
th is  c a s e  t o  s h o w  th a t  a n y  t r u s t  o r  r e s u lt in g  trust 
w a s  e s t a b l is h e d  in  th e  N e w  Y o r k  p r o p e r t y  in  fa v or  
o f  C h r is t in e  W e n ig m a n n .

A R G U M E N T .

Q U E S T I O N .

A s  t o  th e  s ta tu s  o f  r e a l  p r o p e r t y .
A s  t o  th e  p r o p e r t y  in  q u e s t io n  th e  la w  o f  th e  State 

o f  N e w  Y o r k  d o e s  n o t  a p p ly .
W h e t h e r  a n  e q u it a b le  in t e r e s t  in  r e a l  e s ta te  is to 

b e  a p p r o p r i a t e d  b y  le g a l  p r o c e s s  t o  th e  p a y m e n t  of
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the d e b ts  o f  th e  b e n e f i c ia r y  is  d e t e r m in e d  b y  th e  
local la w  w h e r e  th e  p r o p e r t y  h a s  i t s  s itn s .

S p in d le  v s .  S h r e v e  a n d  a n o t h e r ,  1 1 1 th  U . S ., R .  
542, p . 54 8 .

N ic h o la s  v s .  L e v y ,  5 th  W a l la c e ,  4 3 3 . A l s o  c a s e  in  
159th M a s s .,  p .  4 20 .

Q U E S T I O N .

Is  th e r e  a n y  le g a l  e v id e n c e  in  th is  c a s e  t o  s h o w  a  
resu ltin g  t r u s t  in  f a v o r  o f  C h r is t in e  W e n ig m a n n  in  
the S ta te  o f  N e w  J e r s e y ?

It  s e e m s  s o  c le a r  in  th e  c a s e s  a b o v e  q u o t e d  th a t  
this ca se  m u s t  b e  d e c id e d  a c c o r d in g  t o  th e  la w  o f  th e  
State o f  N e w  J e r s e y  th a t  I  s h a ll  n o t  a t t e m p t  t o  
answer th e  b r i e f  o f  c o m p la in a n t  a s  t o  th e  la w  o f  th e  
State o f  N e w  Y o r k .

The t h ir d  s e c t io n  o f  th e  s ta tu te  o f  f r a u d s  e n a c t s  
that a ll d e c la r a t io n s  a n d  c r e a t io n s  o f  t r u s t  o r  c o n f i -
dence, o f ,  in  o r  t o  a n y  la n d s , t e n e m e n ts  o r  h e r e d i t a -
ments sh a ll b e  m a n i f e s t e d  a n d  p r o v e d  b y  s o m e  w r i t -
ing s ig n e d  b y  th e  p a r t y  w h o  is , o r  s h a ll  b e  b y  la w , 
enabled t o  d e c la r e  s u c h  t r u s t ,  o r  b y  h is  o r  h e r  la s t  
will m  w r i t in g  o r  e ls e  t h e y  s h a ll  b e  u t t e r ly  v o i d  w ith  
no e f fe c t ;  p r o v i d e d  a lw a y s ,  th a t  w h e r e  a n y  c o n v e y -
ance has b e e n , o r  s h a ll  b e  m a d e , o f  a n y  la n d s , t e n e -
ments o r  h e r e d it a m e n t s  b y  w h ic h  a  t r u s t  o r  c o n f i -
dence sh a ll o r  m a y  a r i s e  o r  r e s u lt  b y  im p l i c a t io n  o r  
con stru ction  o f  la w  o r  b e  t r a n s f e r r e d  o r  e x t in g u is h -
ed by  a c t  o r  o p e r a t i o n  o f  la w , s u c h  t r u s t  o r  c o n f i -
dence sh a ll b e  o f  th e  l ik e  f o r c e  a n d  e f fe c t ,  a s  th e  
same w o u ld  h a v e  b e e n  i f  th is  a c t  h a d  n o t  b e e n  m a d e .

This s ta tu te  is  q u it e  c l e a r  a n d  a  l o n g  l in e  o f  d e -
cisions in  th is  S t a t e  d e c la r e  th a t  e x p r e s s  t r u s t s
cannot be p r o v e d  b y  p a r o le  a n d  th a t  r e s u l t in g  t r u s t s  
can.

In the c a s e  o f  S m it h  v s .  H o w e l l ,  3 r d  S t o c k t o n ,  p . 
oü the c h a n c e l lo r  d e c id e d  th a t  th e  s ta tu te  d o e s  n o t  

ec are t r u s t  s h a ll  b e  c r e a t e d  b y  w r i t in g ,
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b u t  i t  s h a ll  b e  m a n i f e s t  a n d  p r o v e d  b y  w r i t in g .
2 n d  D ic k in s o n ,  4 7 7 , p .  4 8 6 , b o ld s  th e  s a m e . 
H u t c h in s o n  v s .  T in d e l l ,  2 n d  G r e e n e ,  C h a n c e r y  357. 

M c V a y  v s .  M c V a y ,  16  S t e w a r t  4 7 th .
L a t h s o n  v s .  M i l le r ,  1 2 th  G . E .  G r e e n e ,  5 86 .
B r o w n ,  o n  th e  S t a t u t e  o f  F r a u d s ,  p .  9 7 . T ru sts  

a r e  e x p r e s s  a n d  im p l ie d  o r  r e s u l t in g  t r u s t s .  A  trust 
c r e a t e d  b y  th e  a c t  o f  th e  p a r t i e s  a r e  e x p r e s s  trusts. 
A n  e x p r e s s  t r u s t  m u s t  b e  in  w r i t i n g  o r  a p p r o v e d  by 
w r i t in g .  A  r e s u l t in g  t r u s t  i s  a  t r u s t  w h ic h  has 
a r o s e  o r  c r e a t e d  b y  a c t  o r  c o n s t r u c t io n  o f  la w .

B a ld w in  v s .  C a m p f ie ld ,  4 th  H a ls t e d ,  8 92 . T h e m  
is  n o  l e g a l  t e s t im o n y  in  th is  c a s e ,  th a t  is ,  n o  w ritten  
t e s t im o n y  a n d  n o  w r i t t e n  e v id e n c e  t o  s h o w  th a t the 
c o n v e y a n c e  f r o m  W e n ig m a n n  C o n s t r u c t io n  C o . to 
P a u l in e  W e n ig m a n n  w a s  a  t r u s t ,  e i t h e r  e x p r e s s  or 
im p l ie d .  C e r t a in ly  n o t  a n  e x p r e s s  t r u s t  o n  th e  part 
o f  C h r is t in e  W e n ig m a n n .  S h e  w a s  n o t  a p a r t y  to 
th a t  c o n v e y a n c e .  T h e  f a c t  th a t  h e r  h u s b a n d  ow eo 
h e r  $ 3 5 ,0 0 0 , a n d  t h e r e  w a s  a t  o n e  t im e  a  d e s ig n  to 
c o n v e y  th e  p r o p e r t y  t o  C h r is t in e ,  s h o w s  c o n c lu s iv e -
l y  th a t  t h e r e  w a s  n o  r e s u l t in g  t r u s t  in  fa v o r  of 
C h r is t in e .  C h r is t in e  h a d  n e v e r  o w n e d  th e  N ew  
Y o r k  p r o p e r t y ,  d id  n o t  f u r n i s h  th e  m o n e y  f o r  its 
p u r c h a s e  a n d  i t  w a s  n e v e r  h e ld  f o r  h e r  u se .

T h e  c o n v e y a n c e s  s h o w  th a t  th e  p r o p e r t y  w a s  con-
v e y e d  b y  th e  W e n ig m a n n  C o n s t r u c t io n  C o . d irectly  
t o  P a u l in e  W e n ig m a n n ,  th e  d e fe n d a n t .  T h e r e  is no 
le g a l  e v id e n c e ,  w h a t e v e r ,  o f  a  t r u s t  in  th e  whole 
t r a n s a c t i o n ;  n e it h e r  in  th e  a g r e e m e n t s  t o  con vey  
n o r  th e  c o n v e y a n c e s  in d ic a t e  a  t r u s t .  I f  th e re  was 
a n v  t r u s t  f o r  th e  b e n e fit  o f  C h r is t in e  W en ig m a n n , 
a s  a l le g e d  b y  th e  c o m p la in a n t ,  t h e r e  is  n o t  a  p article  
o f  le g a l  t e s t im o n v  t o  s u s ta in  th a t  v ie w . I f  C h ris-
t in e  W e n ig m a n n  h a d  b een  th e  o w n e r  o f  th e  p rop er  
t v  c o n v e v e d  t o  P a u l in e ,  a n d  h a d  m a d e  th e  d eed  to 
P a u lin e ,  w ith o u t  c o n s id e r a t io n ,  i t  w o u ld  h a v e  been 
a r e s u l t in g  t r u s t .  T h e  W e n ig m a n n  C on stru ction  
C o . w a s  f r e e  o f  d e b t  s o  f a r  a s  th e  e v id e n c e  in  this



case s h o w s  a n d  h a d  a  r ig h t  t o  c o n v e y  th e  t r a c t  in  
qu estion  t o  a n y o n e  i t  s a w  fit . T h is  c o n v e y a n c e  w a s  
m ade to  P a u l in e .  C h r is t in e  n e it h e r  h a d  a  l e g a l  n o r  
a b en e fic ia l in t e r e s t  in  th e  p r o p e r t y  a t  th e  t im e  o f  
the c o n v e y a n c e .

In  th e  c a s e  o f  P h e lp s  v s .  P h e lp s ,  d e c id e d  b y  V i c e  
C h a n ce llor  B a c h u s ,  a n d  a f t e r w a r d s  c o n f i r m e d  b y  th e  
C ourt o f  E r r o r s  a n d  A p p e a l s ,  8 1 s t  E q u i t y ,  p a g e  4 6 0 . 
It w as h e ld  th a t  a  r e s u l t in g  t r u s t  a r is e s  b y  o p e r a -
tion o f  la w  f r o m  c o n t e m p o r a n e o u s  c i r c u m s t a n c e s  
which g iv e  th e  le g a l  a n d  e q u it a b le  t i t le s  d i f f e r e n t  
d irection s . I t  m u s t , t h e r e fo r e ,  a r is e  a t  th e  in s t a n t  
the d eed  is  ta k e n  a n d  th e  le g a l  t i t le  is  v e s t e d  in  th e  
grantee a n d  th e  s i t u a t io n  o f  th e  t r a n s a c t io n  w h e n  
the title  p a s s e s  is  t o  b e  l o o k e d  t o  a n d  n o t  th e  s i t u a -
tion p r e c e d in g  o r  f o l l o w i n g  th a t  t im e . T h e  t r a n s -
action in  N e w  Y o r k  S t a t e  d id  n o t  r e s u lt  in  a  r e s u l t -
ing tru st. H o w  c o u ld  th e  p r o p e r t y  in  N e w  J e r s e y  
be ch a rg e d  w ith  a n y  s u c h  t r u s t ?  T h e  la w  is  w e l l  
settled th a t  a n  a g r e e m e n t  b e t w e e n  p a r e n t s  a n d  a n  
u n em an cip a ted  c h i ld  th a t  th e  c h i ld  s h o u ld  b e  p a id  
for s e rv ice s  u n d e r  a  c o n t r a c t  w it h  th e  p a r e n t s  is  e n - 
forcible.

The e v id e n c e  is  q u it e  c l e a r  th a t  th e  p u r p o s e  o f  
the c o n v e y a n c e  o f  th is  p r o p e r t y  b y  th e  f a t h e r  w a s  in  
sa tisfa ction  o f  a  c o n t r a c t  th a t  h e  h a d  m a d e  w it h  th e  
daughter. I f  th is  s u it  w e r e  b e t w e e n  th e  c r e d i t o r s  
o f the fa t h e r  a n d  th e  d a u g h t e r ,  P a u l in e  w o u ld  b e  
entitled to  w h a t e v e r  in t e r e s t  in  th e  p r o p e r t y  h e r  
services w e r e  w o r t h .  H o w  c a n  i t  b e  s a id  th a t  a  c o n -
veyance to  h e r  w a s  in  f r a u d  o f  th e  c r e d i t o r s  o f  
O hnstine? I t  m a t t e r s  l i t t le  h o w  P a u l in e  w a s  b r o u g h t  
mto the m a t te r  w h e n  i t  c l e a r l y  a p p e a r s  th a t  C h r is -
tine, the w i fe ,  h a d  n o  in t e r e s t  w h a t e v e r  in  th e  N e w  
York p r o p e r t y .  T h e r e  m ig h t  b e  s o m e  r e a s o n  in  a n  
argum ent th a t  th e  p r o p e r t y  w a s  c o n v e y e d  t o  P a u l in e  
as trustee f o r  h e r  f a t h e r  a n d  t o  p r o t e c t  th e  p r o p e r t y  
rom his c r e d i t o r s .  W h y  s h o u ld  lie  w is h  t o  c o n v e y  

the p r o p e r t y  in  t r u s t  f o r  C h r is t in e  w h e n  s h e  w a s
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l ia b le  w it h  h im  o n  th e s e  v e r y  n o t e s  th a t  w e r e  a fte r -
w a r d s  r e d u c e d  t o  ju d g m e n t ?  G iv in g  th e  c o m p la in -
a n t  th e  b e n e f it  o f  e v e r y  d o u b t  in  th is  c a s e ,  th e re  is 
n o  l e g a l  e v id e n c e  th a t  th is  p r o p e r t y  w a s  e v e r  con -
v e y e d  t o  P a u l in e  f o r  th e  b e n e f it  o f  h e r  m oth er, 
C h r is t in e .  T h e  d o c u m e n t a r y  e v id e n c e  in tro d u ce d  
b y  th e  c o m p la in a n t  s h o w s  t h e r e  w a s  a  d ir e c t  con -
v e y a n c e  m a d e  f r o m  th e  W e n ig m a n n  C o n s tr u c t io n  
C o .  t o  P a u l in e  f o r  a  g o o d  c o n s id e r a t io n .  P a u lin e  
th e n , b y  th e  le g a l  t e s t im o n y  in  th is  c a s e ,  b e in g  the 
o w n e r  o f  th e  p r o p e r t y  in  N e w  Y o r k ,  h e r  t i t le  to  the 
p r o p e r t y  in  N e w  J e r s e y ,  s o  f a r  a s  a n y  claim s 
a g a in s t  h e r  m o t h e r ,  C h r is t in e ,  a r e  c o n c e r n e d , is 
a b s o lu t e ly  g o o d  in  la w  o r  e q u i t y  a n d  th e  co m p la in -
a n t  h a v in g  f a i l e d  t o  p r o v e  t h e ir  c a s e  b y  le g a l  evi-
d e n c e ,  th e  d e fe n d a n t  is  e n t i t le d  t o  a  d e c r e e .

R e s p e c t f u l l y  s u b m it te d ,

H . B .  H E R R ,  

Co un se l  f o r  De f endant s .






