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New Jersey Court of Errors and Appeals.

M i l l  F a c t o r s  C o r p o r a t i o n , a 
corporation, 
Plaintiff-Appellant,

v s .

T h e  G u a r d i a n  T r u s t ’ C o m p a n y , 

a corporation, et als, 
D e f e n d a n t s - A p p e l l e e s .

On Appeal 
Stipulation.

10

It is hereby stipulated and agreed by and be-
tween the parties hereto that it is unnecessary to 
include in the State of the Case, and therefore 
there shall be omitted therefrom, the following 
pleadings:

1. Reply and answer to counterclaim of Lib-
erty Trust Company.

2. Reply and answer to counterclaim of Con-
rad Deuehler, individually and as Sheriff 30 
of Essex County.

3. Reply and answer to counterclaim of The 
Guardian Trust Company.

4. Amended reply and answer to counter-
claim of Conrad Deuehler, individually 
and as Sheriff of Essex County.

5. Amended reply and answer to counter-
claim of Liberty Trust Company.

40
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20

S t i p u l a t i o n .

6. Amended reply and answer to counter-
claim of Guardian Trust Company.

7. Rejoinder (to amended reply) and reply 
to answer to counterclaim of Guardian 
Trust Company and Conrad Deuchler, etc.

Bilder & Bilder,

Attorneys of Plaintiff-Appellant.

S t e i n , M c G l y n n  & H a n n o c h ,
Attorneys of Guardian Trust 

Company and Conrad Deuchler.

WOLBER & GlLHOOLY,
Attorneys of Liberty Trust Co.

30

40
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ESSEX COUNTY CIRCUIT COURT.

Mill, Factors Corporation, a 
corporation,

Plaintiff.
v s .

In Replevin
The Guardian Trust Company, 

a corporation, Conrad Deuch- 

ler, individually and as Sheriff 
of Essex County, Liberty 
Trust Company, a corporation, 

Defendants.

>-Notice of 
Appeal.

J

10

To: Stein, McGlynn & Hannoch, attorneys of de- 20 
fendants, The Guardian Trust Company and 
Conrad Deuchler, individually and as Sheriff 
of Essex County, and
Wolber & Gilhooly, Esqs., attorneys of de-
fendant, Liberty Trust Company.

S i r s :

Take notice, that the plaintiff appeals to the 
Court of Errors and Appeals in the Last Resort 
in all Causes in New Jersey from the whole of the 30 
judgment entered in this cause.
Dated: June 12, 1930.

Bilder & Bilder, 

Attorneys of Appellant.

40
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E s s e x  C o u n t y , s s . :

The State of New Jersey to the Coroner of 
the County of Essex.

10

20

30

G r e e t i n g  :

We command you, that if Mill Factors Corpo-
ration shall give you sufficient security to prose-
cute its suit and to make return, if a return there-
of shall be adjudged, of the following goods 
and chattels, to wit: 304 Gross of #30 Pulls-All 
Locomotives, which The Guardian Trust Com-
pany a corporation, and Conrad Deuchler, indi-
vidually and as Sheriff of Essex County, and Lib-
erty Trust Company, a corporation, and Non-
pareil Toy and Novelty Company, a corporation, 
wrongfully and unlawfully detain, then we com-
mand you, to replevy and deliver unto the said 
Mill Factors Corporation the aforesaid goods 
and chattels without delay, and also to sum m on 
the said The Guardian Trust Company, a corpo-
ration, and Conrad Deuchler, individually and as 
Sheriff of Essex County, and Liberty Trust Com-
pany, a corporation, and Nonpareil Toy and 
Novelty Company, a corporation, so that they be 
and appear before the Circuit Court to be holden 
at Newark in and for the County of Essex afore-
said, on the 3rd day of February, 1928 instant, to 
answer unto the said Mill Factors Corporation 
for the taking and unjustly detaining the said 
goods and chattels, to its damage of One Thou-
sand ($1,000.00) Dollars, as is said, and have

40
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W r i t .

you then and there this writ, with your proceed-
ings thereon.

Witness, Worrall F. Mountain, Esquire, Judge 
of our said Circuit Court, at Newark, aforesaid, 
the 16th day of January, A. D. 1928.

John H. Scott,

Clerk.

Bilder & Birder,

Attorneys.

20

30

40
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ESSEX COUNTY CIRCUIT COURT.

Mill Factors Corporation, a 

corporation,
Plaintiff,

10 * *

The Guardian Trust Company, 

a corporation, and Conrad 

Deuchler, individually and 
as Sheriff of Essex County,
Liberty Trust Company, a cor­

poration, and Nonpareil Toy 

and Novelty Company, a cor­

poration,

Defendants.
20 _________ ______________________

1. On January 16, 1928, plaintiff was, and ever 
since has been, the owner of the following goods 
and chattels, to wit: 304 Gross of #30 Pulls-All 
Locomotives.

2. On that day plaintiff was, and ever since has 
been, lawfully entitled to the immediate posses-
sion of the same.

30 3. On that day, defendants wrongfully took
said goods and chattels from the possession of 
the plaintiff and has ever since wrongfully de-
tained, and still wrongfully detains, the same.

Plaintiff demands possession of said goods and 
chattels and $1,000.00 damages for their deten-
tion.

In Replevin 
"Complaint.

40

Bilder & Bilder, 

Attorneys of Plaintiff.
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ESSEX COUNTY CIRCUIT COURT.

Mill Factors Corporation, a cor-
poration,

Plaintiff,
v s .

Guardian Trust Company, a cor-
poration, and Conrad Deuch- 

ler, individually and as Sheriff 
of Essex County, Liberty 
Trust Company, a corporation, 
and Nonpareil Toy and Nov­

elty Company, a corporation, 
Defendants.

In Replevin
Answer and 
Counterclaim of 
Guardian Trust 
Company.

10

20
Guardian Trust Company, a corporation of New 

Jersey, with its principal office in the City of New-
ark, County of Essex and State of New Jersey, 
says that:

1. It denies the allegations set forth in the com-
plaint tiled in the above entitled cause.

As its first separate defense, and by way of 
counterclaim, the defendant, Guardian Trust Com-
pany says that: 30

The Ferdinand Strauss Corporation, a foreign 
corporation, being indebted to this defendant in 
certain large sums of money, this defendant, on 
December 19th, 1927, caused to be issued out of 
the Essex County Circuit Court, a writ of attach-
ment, wherein the Sheriff of Essex County was 
commanded to attach the rights, credits, moneys, 
goods, chattels etc. of The Ferdinand Strauss 
Corporation, and by virtue of said writ, the said

40
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A n s w e r  a n d  C o u n t e r c l a i m  o f  G u a r d i a n  T r u s t  

C o m p a n y .

Sheriff did attach the chattels mentioned in the 
plaintiff’s complaint, the said chattels being the 
property of The Ferdinand Strauss Corporation, 
and did take said chattels into his custody in ac- 

-j q  cordance with the statute in such case made and 
provided.

2. This defendant demands the return of said 
chattels and One Thousand Dollars ($1,000.00) 
Damages.

Stein, McGlynn & Hannoch, 
Attorneys of Defendant, Guardian 
Trust Company.

20

30

40
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ESSEX COUNTY CIRCUIT COURT.

In Replevin
Answer and 
Counterclaim of 
Conrad Deuchler.

Mill Factors Corporation, a cor­
poration,

Plaintiff,
v s .

Guardian Trust Company, a cor-
poration, and Conrad Deuch­

ler, individually and as Sheriff 
of Essex County, Liberty 
Trust Company, a corporation, 
and Nonpareil Toy and Nov­
elty Company, a corporation, 

Defendants.

Conrad Deuchler, answering the complaint on 
tile herein says that:

1. He denies the allegations set forth in the 
plaintiff’s complaint.

10

20

First Separate Defense.

1. On the day alleged in the complaint, defend-
ant was and still is the Sheriff in and for the 
County of Essex. o q

2. On said date, the defendant as such Sheriff, 
acting through George Friedrich, Special Deputy, 
levied upon the goods and chattels mentioned in 
the complaint as the property of The Ferdinand 
Strauss Corporation, upon a writ of attachment 
theretofore delivered to him, which had been is-
sued out of the Essex County Circuit Court in an 
action in which the Guardian Trust Company was 
plaintiff and the said The Ferdinand Strauss Cor-
poration was defendant, and at the time of the 40
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A n s w e r  a n d  C o u n t e r c l a i m  o f  C o n r a d  D e u c h l e r .

taking of said goods mentioned in the complaint, 
defendant was, as such officer holding said goods 
and chattels by virtue of said writ of attachment.

3. Said goods and chattels were at the time of 
said attachment the property of The Ferdinand 

10 Strauss Corporation.
By way of counterclaim, this defendant says 

that:
1. All the paragraphs of the answer are made 

part of this counterclaim.

2. This defendant demands possession of said 
goods and chattels, and One Thousand Dollars 
($1000.00) damages.

20 Stein, McGlynn & Hannoch,

Attorneys of Defendant, 
Conrad Deuchler.

30

40
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ESSEX COUNTY CIRCUIT COURT.

Mill Factors Corporation, a cor­
poration,

Plaintiff,
v s .

Guardian Trust Company, a cor-
poration, and Conrad Deuch- 

ler, individually and as Sheriff 
of Essex County, Liberty 
Trust Company, a corporation, 
and Nonpareil Toy and Nov­

elty Company, a corporation, 
Defendants.

20
Liberty Trust Company, a corporation of New 

Jersey, with its principal office in the City of New-
ark, County of Essex and State of New Jersey, 
says that :

1. It denies the allegations set forth in the com-
plaint filed in the above entitled cause.

As its first separate defense, and by way of 
counterclaim, the defendant, Liberty Trust Com-
pany, says that : 30

1. The Ferdinand Strauss Corporation, a cor-
poration of the State of New York and being a 
foreign corporation, at the times set forth in the 
complaint was and still is indebted to the Liberty 
Trust Company in a large sum of money. Here-
tofore and on December 19th, 1927 Guardian 
Trust Company caused to be issued out of the 
Essex County Circuit Court, a writ of attachment, 
wherein the Sheriff of Essex County was com-

In Replevin 10
Answer and 

* Counterclaim of 
Liberty Trust 
Company.

40
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A n s w e r  a n d  C o u n t e r c l a i m  o f  L i b e r t y  T r u s t  

C o m p a n y .

manded to attach the rights, credits, moneys, 
goods, chattels etc. of The Ferdinand Strauss Cor-
poration, and by virtue of said writ the said 
Sheriff did attach the chattels mentioned in the 

^  plaintiff’s complaint, the said chattels being the 
property of The Ferdinand Strauss Corporation. 
The defendant, Liberty Trust Company, pursuant 
to the statute in such case made and provided be-
came, by an order of this court, a party to said suit 
as an applying creditor in said attachment.

2. This defendant demands the return of said 
chattels and One thousand dollars ($1,000) dam-
ages for their detention.

W oL B E R  &  GlLHOOLY

Attorneys of defendant, Liberty 
Trust Company.

30

40
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ESSEX COUNTY CIRCUIT COURT.

M i l l  F a c t o r s  C o r p o r a t i o n , 
a corporation,

Plaintiff,
v s .

T h e  G u a r d i a n  T r u s t  C o m p a n y , 
a corporation, C o n r a d  D e u c h - 
l e r , individually and as Sheriff 
of Essex County, L i b e r t y  
T r u s t  C o m p a n y , a corpora-
tion, and N o n p a r e i l  T o y  a n d  
N o v e l t y  C o m p a n y , a corpora-
tion,

Defendants.

In Replevin 
Re-amended 
Reply and 
Answer to 
Counterclaim 
of Guardian 
Trust 
Company.

10

20

Plaintiff, replying to the answer of defendant,
The Guardian Trust Company, a corporation, 
says:

W i t h  R e f e r e n c e  t o  F i r s t  S e p a r a t e  D e f e n s e .

1. Plaintiff has no information as to whether
or not the Ferdinand Strauss Corporation was 
indebted to defendant, The Guardian Trust Com-
pany on December 19, 1927. 30

2. Plaintiff denies that the chattels attached by 
the Sheriff of Essex County under the writ of at-
tachment mentioned in said First Separate De-
fense were at the time of the said attachment the 
property of the Ferdinand Strauss Corporation.

3. Plaintiff alleges that on December 19, 1927 
and at the time of the issuance and of the subse-
quent levy of the writ of attachment mentioned 
and referred to in said First Separate Defense,

40
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R e - a m e n d e d  R e p l y  a n d  A n s w e r  t o  C o u n t e r c l a i m  

o f  G u a r d i a n  T r u s t  C o m p a n y .

the chattels therein mentioned were in the pos-
session of the defendant, Nonpareil Toy and Nov-
elty Company, a corporation, and were being held 
by the defendant, Nonpareil Toy and Novelty 
Company as bailee of plaintiff.

4. Plaintiff alleges that the said chattels have 
never been in the actual possession of the Ferdi-
nand Strauss Corporation.

5. Plaintiff alleges that on and prior to April 
12, 1927, the said chattels were in the possession 
of said Nonpareil Toy and Novelty Company as 
bailee of the said Ferdinand Strauss Corporation.

6. That on April 12, 1927 said chattels were 
pledged by Ferdinand Strauss Corporation with

20 plaintiff under and pursuant to certain agree-
ments then existing between plaintiff and the Fer-
dinand Strauss Corporation as security for the 
repayment of loans made by plaintiff to the said 
Ferdinand Strauss Corporation, as well as for the 
payment of interest, commissions and other debit 
items chargeable against said Ferdinand Strauss 
Corporation in favor of plaintiff under and pursu-
ant to said agreements.

7. That on April 12, 1927 Ferdinand Strauss 
30 C orporation executed and delivered to plaintiff a

document, copy of which is attached hereto and 
made a part hereof marked Schedule “ A ” .

8. That said document was executed by Ferdi-
nand Strauss Corporation at its place of business 
at 108 East 16th Street, in the City of New York 
in the State of New York.

9. That at the time of the execution of said 
document at said premises, there was displayed 
at the entrance of said premises and within the40
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R e - a m e n d e d  R e p l y  a n d  A n s w e r  t o  C o u n t e r c l a i m  

o f  G u a r d i a n  T r u s t  C o m p a n y .

said premises a sign or signs of the kind and 
character as follows:

‘ ■ MILL FACTORS CORPORATION

; FACTOR FOR
10

THE FERDINAND STRAUSS CORPORATION”

10; That on said date and at the time of the 
pledging of said chattels by said Ferdinand 
Strauss Corporation with plaintiff, the defendant, 
Nonpareil Toy and Novelty Company agreed with 
the Ferdinand Strauss Corporation and with the 
plaintiff that said Nonpareil Toy and Novelty 
Company from and after said date would hold 
said chattels as bailee of plaintiff.

11. On said date said Nonpareil Toy and Nov- 20 
elty Company acknowledged to plaintiff that said 
Nonpareil Toy and Novelty Company held and 
would hold said chattels as bailee of plaintiff.

12. On all dates and at all times hereinabove
referred to Nonpareil Toy and Novelty Company 
had its place of business in Newark, New Jersey, 
and said chattels above mentioned were on all said 
dates in the possession of Nonpareil Toy and 
Novelty Company at its place of business in New-
ark, New Jersey. 30

13. On all dates and at all times hereinabove 
mentioned, the Ferdinand Strauss Corporation 
had its place of business in New York City and 
did not have any place of business in the State of 
New Jersey.

14. After April 12, 1927 the said Ferdinand 
Strauss Corporation had no control over said 
chattels, said chattels being in the possession of 
the Nonpareil Toy and Novelty Company subject
to the exclusive control of plaintiff. 40



16

R e - a m e n d e d  R e p l y  a n d  A n s w e r  t o  C o u n t e r c l a i m  

o f  G u a r d i a n  T r u s t  C o m p a n y .

15. At the time of the levy of the writ of at-
tachment upon said chattels mentioned and re-
ferred to in the First Separate Defense of de-
fendant’s answer, the said defendant, The Guar- 
dian Trust Company, knew that said chattels had 
theretofore been pledged by the Ferdinand 
Strauss Corporation with plaintiff.

16. At the time of the levy of the writ of at-
tachment upon said chattels mentioned and re-
ferred to in the First Separate Defense of de-
fendant’s answer, the said The Guardian Trust 
Company, knew that said chattels were then in 
the possession of and were being held by said Non-
pareil Toy and Novelty Company as bailee of

2q  plaintiff.
17. At the time of the levy of the writ of at-

tachment upon said chattels mentioned and re-
ferred to in the First Separate Defense of de-
fendant’s answer, the said defendant, The Guar-
dian Trust Company had notice of the facts men-
tioned and referred to in the preceding para-
graphs numbered “ 15”  and “ 16” .

18. On December 19, 1927 and at the time of 
the levy of the writ of attachment mentioned and 
referred to in the First Separate Defense, the 
Ferdinand Strauss Corporation was indebted to 
plaintiff for money theretofore loaned by plain-
tiff to the Ferdinand Strauss Corporation and in 
connection with which loan the said chattels had 
been pledged by the Ferdinand Strauss Corpora-
tion with plaintiff, as aforesaid.

19. On December 19, 1927 and at the time of 
the issuance and of the levy of the writ of attach-
ment mentioned in the First Separate Defense, 
defendant, The Guardian Trust Company, had
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R e - a m e n d e d  R e p l y  a n d  A n s w e r  t o  C o u n t e r c l a i m  

o f  G u a r d i a n  T r u s t  C o m p a n y .

knowledge of the facts set forth in the preceding 
paragraph numbered “ 18” .

20. On December 19, 1927 and at the time of 
the issuance and of the levy of the writ of attach-
ment mentioned in the First Separate Defense, 
defendant, The Guardian Trust Company, had no-
tice of the facts set forth in the preceding para-
graph numbered “ 18” .

21. Plaintiff alleges that the levy of the writ 
of attachment mentioned in the answer of defend-
ant, The Guardian Trust Company, was insuffi-
cient and invalid in that said Sheriff of Essex 
County or his deputy did not take the said chat-
tels into his possession or custody under and by 
virtue of said writ.

Plaintiff, answering the counterclaim of de-
fendant, The Guardian Trust Company, says:

1. Plaintiff repeats herein all of the allegations 
set forth in paragraphs 1 to 21 inclusive herein-
above.

At the trial of this action plaintiff will move to 
strike out the First Separate Defense of the an-
swer of defendant, The Guardian Trust Company, 
on the ground that the said defense constitutes 
no good and valid defense to this action.

At the trial of this action plaintiff will also 
move to strike out the counterclaim of defendant, 
The Guardian Trust Company, on the ground that 
said counterclaim is improper, and on the ground 
that said counterclaim constitutes no good cause 
of action against plaintiff.

B i l d e r  & B i l d e r , 
Attorneys of Plaintiff.

10

20

30

40

New Jersey State Library
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R e - a m e n d e d  R e p l y  a n d  A n s w e r  t o  C o u n t e r c l a i m  

o f  G u a r d i a n  T r u s t  C o m p a n y .

SCHEDULE “ A ”

Mill—Eerdinand Strauss Corp 
Date—April 12th, 1927 

jA Case No.
Consignment No. 185 Total..........pieces

The goods described below are hereby consigned 
to Mill Factors Corporation to be held by them 
subject to their lien for advances, outlays and 
commissions, and are to be disposed of in accord-
ance with our agreement with them.

Dyer & Fin.

Descrip-
tion Quality Color Mill No. Stock No.

To
From

To
From

30 304
Gr. Loco-

motive

Greigh
Yards

Fin
Yards Price

Stock 
June 30

Stock 
Dec. 31

Sales
Record

22.80 6931.20

From Nonpareil Toy & Nov. Co. Inc.
Receiving Number..............................

30 Checked against receiving sheet.. . .
Recorded for advances........... ......... Total 6931.20

(Written in ink) Stored on premises of

Nonpareil Toy & Nov. Co. 
Shipped to Shupe Whse 

for M F C
Signed The Ferdinand Strauss 

Corporation 
By S. Berkman

40



ESSEX COUNTY CIRCUIT COURT.

M i l l  F a c t o r s  C o r p o r a t i o n , 
a corporation,

Plaintiff,
v s .

T h e  G u a r d i a n  T r u s t  C o m p a n y , 
a corporation, C o n r a d  D e u c h - 
l e r , individually and as Sheriff 
of Essex' County, L i b e r t y  
T r u s t  C o m p a n y , a corporation, 
and N o n p a r e i l  T o y  a n d  N o v -
e l t y  C o m p a n y , a corporation, 

Defendants.

Plaintiff, replying to the answer of defendant, 
Liberty Trust Company, a corporation, says :

W i t h  R e f e r e n c e  t o  F i r s t  S e p a r a t e  D e f e n s e

1. Plaintiff has no information as to the truth 
of the first allegation contained in the First Sep-
arate Defense.

2. Plaintiff denies that the chattels attached by 
the Sheriff of Essex County under the writ of at-
tachment mentioned in said First Separate De-
fense were at the time of the said attachment the 
property of the Ferdinand Strauss Corporation.

3. Plaintiff alleges that on December 19, 1927 
and at the time of the issuance and of the subse-
quent levy of the writ of attachment mentioned and 
referred to in said First Separate Defense, the 
chattels therein mentioned were in the possession 
of the defendant, Nonpareil Toy and Novelty Com-
pany, a corporation, and were being held by the

In Replevin
Re-amended Reply 

’'and Ans we r  to 
Counterclaim of Lib-
erty Trust Company.
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R e - a m e n d e d  R e p l y  a n d  A n s w e r  t o  C o u n t e r c l a i m  

o f  L i b e r t y  T r u s t  C o m p a n y .

defendant, Nonpareil Toy and Novelty Company 
as bailee of plaintiff.

4. Plaintiff alleges that the said chattels have 
never been in the actual possession of the Ferdi-

IQ nand Strauss Corporation.
5. Plaintiff alleges that on and prior to April 

12, 1927, the said chattels were in the possession 
of said Nonpareil Toy and Novelty Company as 
bailee of the said Ferdinand Strauss- Corporation.

6. That on April 12, 1927 said chattels were 
pledged by Ferdinand Strauss Corporation with 
plaintiff pursuant to certain agreements then ex-
isting between plaintiff and the Ferdinand Strauss 
Corporation as security for the repayment of loans

20 made by plaintiff to the said Ferdinand Strauss 
Corporation, as well as for the payment of inter-
est, commissions and other debit items chargeable 
against said Ferdinand Strauss Corporation in 
favor of plaintiff under and pursuant to said 
agreements.

7. That on April 12, 1927 Ferdinand Strauss 
Corporation executed and delivered to plaintiff a 
document, copy of which is attached hereto and 
made a part hereof marked Schedule “ A ” .

O Q
8. That said document was executed by Ferdi-

nand Strauss Corporation at its place of business 
at 108 East 16th Street, in the City of New York 
in the State of New York.

9. That at the time of the execution of said 
document at said premises, there was displayed at 
the entrance of said premises and within the said 
premises a sign or signs of the kind and character 
as follows:

40
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R e - a m e n d e d  R e p l y  a n d  A n s w e r  t o  C o u n t e r c l a i m  

o f  L i b e r t y  T r u s t  C o m p a n y .

“ MILL FACTORS CORPORATION

FACTOR FOR

THE FERDINAND STRAUSS CORPORATION”

10. That on said date and at the time of the 10 
pledging of said chattels by said Ferdinand 
Strauss Corporation with plaintiff, the defendant, 
Nonpareil Toy and Novelty Company agreed with
the Ferdinand Strauss Corporation and with the 
plaintiff that said Nonpareil Toy and Novelty 
Company from and after said date would hold 
said chattels as bailee of plaintiff.

11. On said date said Nonpareil Toy and Nov-
elty Company acknowledged to plaintiff that said 
Nonpareil Toy and Novelty Company held and ^0 
would hold said chattels as bailee of plaintiff.

12. On all dates and at all times hereinabove 
referred to Nonpareil Toy and Novelty Company 
had its place of business in Newark, New Jersey, 
and said chattels above mentioned were on all said 
dates in the possession of Nonpareil Toy and Nov-
elty Company at its place of business in Newark,
New Jersey.

13. On all dates and at all times hereinabove 30 
mentioned, the Ferdinand Strauss Corporation 
had its place of business in New York City and
did not have any place of business in the State of 
New Jersey.
 ̂ 14. After April 12, 1927 the said Ferdinand 

Strauss Corporation had no control over said 
chattels, said chattels being in the possession of 
the Nonpareil Toy and Novelty Company subject 
to the exclusive control of plaintiff.

40
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R e - a m e n d e d  R e p l y  a n d  A n s w e r  t o  C o u n t e r c l a i m  

o f  L i b e r t y  T r u s t  C o m p a n y .

15. At the time of the levy of the writ of at-
tachment upon said chattels mentioned and re-
ferred to in the First Separate Defense of de-
fendant’s answer, the said defendant, Liberty

 ̂„ Trust Company, knew that said chattels had there-
tofore been pledged by the Ferdinand Strauss Cor-
poration with plaintiff.

16. At the time of the levy of the writ of at-
tachment upon said chattels mentioned and re-
ferred to in the First Separate Defense of de-
fendant’s answer, the said Liberty Trust knew 
that said chattels were then in the possession of 
and were being held by said Nonpareil Toy and 
Novelty Company as bailee of plaintiff.

20 17. At the time of the levy of the writ of at-
tachment upon said chattels mentioned and re-
ferred to in the First Separate Defense of de-
fendant’s answer, the said defendant, Liberty 
Trust Company, had notice of the facts mentioned 
and referred to in the preceding paragraphs num-
bered “ 15”  and “ 16” .

18. On December 19, 1927 and at the time of 
the levy of the writ of attachment mentioned and 
referred to in the First Separate Defense, the

30 Ferdinand Strauss Corporation was indebted to 
plaintiff for money theretofore loaned by plaintiff 
to the Ferdinand Strauss Corporation and in con-
nection with which loan the said chattels had been 
pledged by the Ferdinand Strauss Corporation 
with plaintiff, as aforesaid.

19. On December 19,1927 and at the time of the 
issuance and of the levy of the writ of attachment 
mentioned in the First Separate Defense, defend-
ant, Liberty Trust Company, had knowledge of

4 0
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the facts set forth in the preceding paragraph 
numbered “ 18” .

20. On December 19* 1927 and at the time of 
the issuance and of the levy of the writ of attach-
ment mentioned in the First Separate Defense, de- ^  
fendant, Liberty Trust Company, had notice of the 
facts set forth in the preceding paragraph num-
bered “ 18” .

21. Plaintiff alleges that the levy of the writ of 
attachment mentioned in the answer of defendant, 
Liberty Trust Company, was insufficient and in-
valid in that said Sheriff of Essex County or his 
deputy did not take the said chattels into his pos-
session or custody under and by virtue of said 
writ. 20

Plaintiff, answering the counterclaim of defend-
ant, Liberty Trust Company, says:

1. Plaintiff repeats herein all of the allegations 
set forth in paragraphs 1 to 21 inclusive herein-
above.

At the trial of this action plaintiff will move to 
strike out the First Separate Defense of the an-
swer of defendant, Liberty Trust Company, on the 
ground that the said defense constitutes no good o a 
and valid defense to this action.

At the trial of this action plaintiff will also move 
to strike out the counterclaim of defendant, Lib-
erty Trust Company, on the ground that said 
counterclaim is improper, and on the ground that 
said counterclaim constitutes no good cause of ac-
tion against plaintiff.

Bilder & Bilder,

Attorneys of Plaintiff.
40
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SCHEDULE “ A ”

Mill—Ferdinand Strauss Corp 
Date—April 12th, 1927 
Case No.

^  Consignment No. 183 T ota l........pieces
The goods described below are hereby consigned to 
Mill Factors Corporation to be held by them sub-
ject to their lien for advances, outlays and com-
missions, and are to be disposed of in accordance 
with our agreement with them.

Descrip-
tion Quality Color Mill No.

Dyer & Fin.
To To

Stock No. From From

2 0 Gr. Loco-
30 304 motive

Greigh Fin Stock Stock Sales

Yards Yards Price June 30 Dec. 31 Record

22.80 6931.20

From Nonpareil Toy & Nov. Co. Inc.

Receiving number..........
Checked against receiving sheet..........

30 Recorded for advances ........................
Total 6931.20

(Written in ink) Stored on premises of
Nonpareil Toy and Nov. Co. 
Shipped to Shupe Whse 

For M F C
Signed The Ferdinand Strauss Corporation

By : S. Berkman

40
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ESSEX COUNTY CIRCUIT COURT.

Mill Factors Corporation, a cor­
poration,

Plaintiff,
v s .

The Guardian Trust Company, 
a corporation, Conrad Deuch- 

ler, individually and as Sheriff 
of Essex County, Liberty 
Trust Company, a corporation, 
and Nonpareil Toy and Nov­

elty Company, a corporation, 
Defendants.

In Replevin
Re-amended 
Reply and 
Answer to 
 ̂Counterclaim of 
Conrad Deuchler, 
individually and 
as Sheriff of 
Essex County.

Plaintiff, replying to the answer of defendant, 
Conrad Deuchler, individually and as Sheriff of 
Essex County, says:

10

20

With Reference to First Separate Defense.

1. Plaintiff denies the allegation in said First 
Separate Defense that at the time of the taking 
of said goods mentioned in the complaint, defend-
ant was, as such officer holding said goods and 
chattels by virtue of said writ of attachment.

2. Plaintiff denies Paragraph 3 of said First 
Separate Defense.

3. Plaintiff alleges that on December 19, 1927 
and at the time of the issuance and of the subse-
quent levy of the writ of attachment mentioned 
and referred to in said First Separate Defense, 
the chattels therein mentioned were in the posses-
sion of the defendant, Nonpareil Toy and Novelty 
Company, a corporation, and were being held by
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the defendant, Nonpareil Toy and Novelty Com-
pany as bailee of plaintiff.

4. Plaintiff alleges that the said chattels have 
never been in the actual possession of the Ferdi-
nand Strauss Corporation.

5. Plaintiff alleges that on and prior to April 12, 
1927, the said chattels were in the possession of 
said Nonpareil Toy and Novelty Company as 
bailee of the said Ferdinand Strauss Corporation.

6. That on April 12, 1927 said chattels were 
pledged by Ferdinand Strauss Corporation with 
plaintiff pursuant to certain agreements then ex-
isting between plaintiff and the Ferdinand Strauss

20 Corporation as security for the repayment of 
loans made by plaintiff to the said Ferdinand 
Strauss Corporation, as well as for the payment 
of interest, commissions and other debit items 
chargeable against said Ferdinand Strauss Corpo-
ration in favor of plaintiff under and pursuant to 
said agreements.

7. That on April 12, 1927 Ferdinand Strauss 
Corporation executed and delivered to plaintiff a 
document, copy of which is attached hereto and

30 made a part hereof marked Schedule “ A ” .
8. That said document was executed by Ferdi-

nand Strauss Corporation at its place of business, 
at 108 East 16th Street, in the City of New York 
in the State of New York.

9. That at the time of the execution of said 
document at said premises, there was displayed 
at the entrance of said premises and within the 
said premises a sign or signs of the kind and char-
acter as follows:

40
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“ MILL FACTORS CORPORATION

FACTOR FOR

THE FERDINAND STRAUSS CORPORATION ’ ’

10. That on said date and at the time of the 
pledging of said chattels by said Ferdinand 
Strauss Corporation with plaintiff, the defendant, 
Nonpareil Toy and Novelty Company agreed with 
the Ferdinand Strauss Corporation and with the 
plaintiff that said Nonpareil Toy and Novelty 
Company from and after said date would hold said 
chattels as bailee of plaintiff.

11. On said date said Nonpareil Toy and Nov-
elty Company acknowledged to plaintiff that said 
Nonpareil Toy and Novelty Company held and 
would hold said chattels as bailee of plaintiff.

12. On all dates and at all times hereinabove 
referred to Nonpareil Toy and Novelty Company 
had its place of business in Newark, New Jersey, 
and said chattels above mentioned were on all said 
dates in the possession of Nonpareil Toy and Nov-
elty Company at its place of business in Newark, 
New Jersey.

13. On all dates and at all times hereinabove 
mentioned, the Ferdinand Strauss Corporation 
had its place of business in New York City and did 
not have any place of business in the State of New 
Jersey.

14. After April 12, 1927 the said Ferdinand 
Strauss Corporation had no control over said 
chattels, said chattels being in the possession of 
the Nonpareil Toy and Novelty Company subject 
to the exclusive control of plaintiff.

15. At the time of the levy of the writ of attach-
ment upon said chattels mentioned and referred to

10

20

3 0

4 0
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in the First Separate Defense of defendant’s an-
swer, the said defendant, Conrad Deuchler, indi-
vidually and as Sheriff of Essex County, knew 

^  that said chattels had theretofore been pledged 
by the Ferdinand Strauss Corporation with plain-
tiff.

16. At the time of the levy of the writ of attach-
ment upon said chattels mentioned and referred to 
in the First Separate Defense of defendant’s an-
swer, the said Conrad Deuchler, individually and 
as Sheriff of Essex County, knew that said chat-
tels were then in the possession of and were being 
held by said Nonpareil Toy and Novelty Company

2q  as bailee of plaintiff.
17. At the time of the levy of the writ of attach-

ment upon said chattels mentioned and referred 
to in the First Separate Defense of defendant’s 
answer, the said defendant, Conrad Deuchler, in-
dividually and as Sheriff of Essex County, had 
notice of the facts mentioned and referred to in 
the preceding paragraphs numbered “ 15”  and 
“ 16” .

18. On December 19,1927 and at the time of the 
2Q levy of the writ of attachment mentioned and re-

ferred to in the First Separate Defense, the Ferdi-
nand Strauss Corporation was indebted to plain-
tiff for money theretofore loaned by plaintiff to 
the Ferdinand Strauss Corporation and in connec-
tion with which loan the said chattels had been 
pledged by the Ferdinand Strauss Corporation 
with plaintiff as aforesaid.

19. On December 19,1927 and at the time of the 
issuance and of the levy of the writ of attachment

4Q mentioned in the First Separate Defense, defend-
ant, Conrad Deuchler, individually and as Sheriff
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of Essex County, had knowledge of the facts set 
forth in the preceding paragraph numbered “ 18” .

20. On December 19, 1927 and at the time of the 
issuance and of the levy of the writ of attachment 
mentioned in the First Separate Defense, defend- 
ant, Conrad Deuchler, individually and as Sheriff 
of Essex County had notice of the facts set forth 
in the preceding paragraph numbered “  18 ’ \

21. Plaintiff alleges that the levy of the writ of 
attachment mentioned in the answer of defendant, 
Conrad Deuchler, individually and as Sheriff of 
Essex County, was insufficient and invalid in that 
said Sheriff of Essex County or his deputy did 
not take the said chattels into his possession or1 on
custody under and by virtue of said writ.

Plaintiff, answering the counterclaim of defend-
ant, Conrad Deuchler, individually and as Sheriff 
of Essex County, says:

1. Plaintiff repeats herein all of the allegations 
set forth in paragraphs 1 to 21 inclusive herein-
above.

At the trial of this action plaintiff will move to 
strike out the First Separate Defense of the an-
swer of defendant, Conrad Deuchler, individually ^  
and as Sheriff of Essex County, on the ground 
that the said defense constitutes no good and 
valid defense to this action.

At the trial of this action plaintiff will also 
move to strike out the counterclaim of defendant, 
Conrad Deuchler, individually and as Sheriff of 
Essex County, on the ground that said counter-
claim is improper, and on the ground that said 
counterclaim constitutes no good cause of action 
against plaintiff. 40

Bilder & Bilder,
Attorneys of Plaintiff.
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SCHEDULE “ A ”

Mill—Ferdinand Strauss Corp 
Date—April 12th, 1927 

10 Case No.
Consignment No. 185 Total..........pieces

The goods described below are hereby consigned 
to Mill Factors Corporation to be held by them 
subject to their lien for advances, outlays and 
commissions, and are to be disposed of in accord-
ance with our agreement with them.

Descrip-
tion Quality Color Mill No.

Dyer & Fin.
To To

Stock No. From From

Gr. Loco-
30 304 motive

Greigh Fin Stock Stock Sales
Y  ards Yards Price June 30 Dec. 31 Record

22.80 6931.20

From Nonpareil Toy & Nov. Co. Inc.
Receiving Number.....................................

on Checked against receiving sheets..............
Recorded for advances ............................

Total 6931.20

'(Written in ink) Stored on premises of

Nonpareil Toy &  Nov. Co. 
Shipped to Shupe Whse 

For M F C
Signed The Ferdinand Strauss Corporation

By S. Berkman
40
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ESSEX COUNTY CIRCUIT COURT.

M i l l  F a c t o r s  C o r p o r a t i o n , 
a corporation,

Plaintiff, 
v s .

T h e  G u a r d i a n  T r u s t  C o m p a n y , a  
corporation, C o n r a d  D e u c h l e r , 
individually and as Sheriff of 
Essex County, L i b e r t y  T r u s t  
C o m p a n y , a corporation, and 
N o n p a r e i l  T o y  a n d  N o v e l t y  
C o m p a n y , a corporation,

Defendants.

20

The defendant, Guardian Trust Company, says 
that:

1. It denies all the allegations in paragraphs 
3 to 21 inclusive of the plaintiff’s re-amended 
reply.

2. It joins issue on the answer to its counter-
claim. .

S t e i n ,, M c G l y n n  & H a n n o c h , 3 0  

Attorneys of Defendant, 
Guardian Trust Company.

Ill IXUpivY 111«

Rejoinder to 
re-amended re-
ply and reply to 
answer to 
counterclaim 
of Guardian 
Trust Com-
pany.

10

4 0
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ESSEX COUNTY CIRCUIT COURT.

10

20

----------------------------------------------- -

Mill Factors Corporation, 
a corporation,

Plaintiff,
v s .

The Guardian Trust Company, a 
corporation, Conrad Deuchler, 

individually and as Sheriff of 
Essex County, Liberty Trust 
Company, a corporation, and

In Replevin.
Rejoinder to 

> re-amended re 
ply and reply 
to answer to 
counterclaim.

Nonpareil Toy and Novelty

Company, a corporation,

Defendants.

The defendant, Conrad Deuchler says that:
1. He denies all the allegations in paragraphs 

3 to 21, inclusive, of the plaintiff’s re-amended 
reply.

2. He joins issue on the answer to his counter-
claim..

Stein, McGlynn & Hannoch, 

30 Attorneys for Defendant,
Conrad Deuchler.

4 0
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Mill Factors Corporation, 
a corporation,

Plaintiff,
v s .

The Guardian Trust Company,, a 
corporation, Conrad Deuchler, 

individually and as Sheriff of 
Essex County, Liberty Trust 
Company, a corporation, and 
Nonpareil Toy and Novelty

In Replevin.
Rejoinder and 

> reply to answer 
to counter-
claim.

Company, a corporation,

Defendants.

10

20

Rejoinder to Re-Amended Reply.

The defendant, Liberty Trust Company, denies 
each and every allegation contained in the re-
amended reply of Mill Factors Corporation.

Reply to Answer to Counter-Claim.

Liberty Trust Company denies each and every 
allegation contained in the answer to its counter-
claim.

W OLBER &  GlLHOOLY,

Attorneys for defendant, 
Liberty Trust Company.

4 0
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ESSEX COUNTY CIRCUIT COURT

M i l l  F a c t o r s  C o r p o r a t i o n , 
a corporation,

Plaintiff,

10 v s '

T h e  G u a r d i a n  T r u s t  C o m p a n y , a  
corporation, C o n r a d  D e u c h l e r , 
individually and as Sheriff of 
Essex County, L i b e r t y  T r u s t  
C o m p a n y , a corporation, and 
N o n p a r e i l  T o y  a n d  N o v e l t y  
C o m p a n y , a corporation,

Defendants.

1. On March 25th, 1925, and on all of the dates 
hereinafter mentioned, Mill Factors Corporation, 
plaintiff in this cause, had its place of business at 
No. 354 Fourth Avenue, in the City of New York 
and State of New York, and had no place of busi-
ness in the State of New Jersey.

2. On said date, and on all of the other dates 
hereinafter mentioned, Ferdinand Strauss Corpo-

2q  ration had its place of business at No. 108 East 
16th Street, in the City of New York and State 
of New York, and had no place of business in the 
State of New Jersey.

3. On and after said date, and on all of the 
other dates hereinafter mentioned, there was dis-
played upon the aforesaid premises of Ferdinand 
Strauss Corporation, at the entrance thereof and 
within the said premises, a sign or signs of the 
kind and character as follows:

In Replevin.
^Agreed stipula-
tion of facts.

40
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“ F e r d i n a n d  S t r a u s s  C o r p o r a t i o n  
M i l l  F a c t o r s  C o r p o r a t i o n , F a c t o r . ”

Said signs were displayed pursuant to and in ac-
cordance with Section 45 of the Personal Prop-
erty Law of the State of New York, a copy of 
which section is attached hereto and made a part 10 
hereof, marked Schedule “ A ” .

4. On November 14, 1927 Mill Factors Corpo-
ration, did file in the office of the Register of New 
York County a document, a copy of which is at-
tached hereto and made a part hereof, marked 
Schedule ‘ ‘ B ’ \ Said document was filed pursuant 
to and in accordance with Section 45 of the Per-
sonal Property Law of the State of New York, 
above mentioned.

5. On March 28th, 1925, the Ferdinand Strauss 20 
Corporation and Mill Factors Corporation, the 
plaintiff herein, entered into an agreement, of 
which a true copy is annexed hereto and marked 
Schedule “ C” . On October 20th, 1926, a modi-
fication of said agreement was entered into be-
tween said parties, a copy of which modification 
agreement is annexed hereto and marked Sched-
ule “ D ” .

6. On or about April 1st, 1927 Nonpareil Toy
& Novelty Company sold to the Ferdinand Strauss 30 
Corporation three hundred four gross of toy loco-
motives and billed said corporation in accord-
ance with the invoice, of which a copy is annexed 
hereto and marked Schedule “ E ” , and sent said 
invoice to the Ferdinand Strauss Corporation in 
New York City.

7. On April 12, 1927, Ferdinand Strauss Cor-
poration was indebted to plaintiff in the sum of 
$317,500. for advances and outlays made and com-

40
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missions earned pursuant to agreement referred 
to in paragraph “ 5”  hereinabove.

8. On or about April 12, 1927, the president 
of the Nonpareil Toy & Novelty Company was at 
the place of business of the Ferdinand Strauss 
Corporation in New York City and there saw the 
invoice referred to in the paragraph numbered 
“ 6”  hereinabove. In his presence such invoice 
was modified by an officer of the Ferdinand 
Strauss Corporation to be as it appears in Sched-
ule “ F ”  annexed hereto, and at the request of 
such officer of the Ferdinand Strauss Corpora-
tion the president of the Nonpareil Toy & Nov-
elty Company then and there signed the invoice 
so modified on behalf of the Nonpareil Toy & Nov-

20 elty Company.
9. On the occasion mentioned and referred to 

in the immediately preceding paragraph num-
bered “ 8” , the said Ferdinand Strauss Corpora-
tion then and there informed the said President 
of the Nonpareil Toy & Novelty Company that 
said merchandise was being pledged by Ferdinand 
Strauss Corporation with the plaintiff, and that 
the Nonpareil Toy & Novelty Company should 
from and after said date hold said merchandise

«0 for the Mill Factors Corporation and subject to 
its instructions.

10. On April 12, 1927 said Ferdinand Strauss 
Corporation executed and delivered to plaintiff a 
writing, of which a copy is attached hereto and 
made a part hereof, marked Schedule “ G” . Said 
document was signed by Ferdinand Strauss Cor-
poration on the premises of said Ferdinand 
Strauss Corporation, No. 108 East 16th Street, 
New York City. Said document, marked Sched-
ule “ Gr” , and the document hereinabove referred40
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to as Schedule “ F ”  were delivered by the said 
Ferdinand Strauss Corporation to plaintiff at the 
same time.

11. On said date, viz. on or about April 12, 
1927 the merchandise mentioned and referred to 
in the said writings hereinabove referred to as 
Schedules “ E ” , “ C”  and respectively were 
in the possession of said Nonpareil Toy & Nov-
elty Co. in the premises occupied by said company 
at No. 60 Union Street, in the City of Newark, 
County of Essex, in the State of New Jersey. 
This merchandise was packed in six hundred and 
eight cartons which cartons bore upon them no 
signs or labels which would indicate their owner-
ship. The premises of the Nonpareil Toy & Nov- 
elty Company bore no signs or other indication 
that Mills Factors Corporation had any interest 
in the merchandise upon said premises.

12. The said goods and merchandise is the 
same goods and merchandise as is mentioned and 
described in the writ of replevin issued in this 
cause and in plaintiff’s complaint filed herein.

13. The said merchandise had been manufac-
tured by said Nonpareil Toy & Novelty Company 
and has been in the physical possession of the said 
Nonpareil Toy & Novelty Co. continuously from 
the time of the manufacture of such goods up to 
the above mentioned date, viz. on or about April 
12, 1927.

14. The said merchandise had not been in the 
actual physical possession of Ferdinand Strauss 
Corporation at any time up to the above men-
tioned date or at any time thereafter.

15. The fire insurance policy covering said 
goods and merchandise was taken out on said 
property by Nonpareil Toy & Novelty Co. in the

10

20

30

40
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name of Mill Factors Corporation soon after 
April 12, 1927, and was delivered by said Non-
pareil Toy & Novelty Company to plaintiff soon 
after said date.

16. From and after April 12, 1927, the said 
Nonpareil Toy & Novelty Company held the said 
goods and merchandise for and on behalf of Mill 
Factors Corporation and subject to its exclusive 
control.

17. The writing mentioned in paragraph 5 
hereinabove was not recorded or filed in the office 
of the Register of Essex County in the State of 
New Jersey.

18. During the period from April 12, 1927 to 
and including December 19, 1927, the Ferdinand 
Strauss Corporation was at all times indebted 
to plaintiff in a sum in excess of $144,000.00 for 
advances, outlays and commissions, pursuant to 
said agreement mentioned in paragraph “ 5”  
hereinabove.

19. On December 19, 1927, the Ferdinand 
Strauss Corporation was indebted to the Guard-
ian Trust Company in the sum of $7268.74. Said 
indebtedness was incurred by the said Ferdinand 
Strauss Corporation on various dates between

~ x\ugust 31, 1927 and October 25, 1927.
20. On December 19, 1927, the Ferdinand 

Strauss Corporation was indebted to the Liberty 
Trust Company in the sum of $13,545.64. Said 
indebtedness was incurred by the said Ferdinand 
Strauss Corporation between August 8, 1927 and 
October 27, 1927.

21. On December 19, 1927, the Ferdinand 
Strauss Corporation was indebted to the Manu-
facturers Trust Co. in the sum of approximately 
$4,500.00. Said indebtedness was incurred by the
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said Ferdinand Strauss Corporation on or about 
September 2nd, 1927.

22. On December 19, 1927, a writ of attach 
ment was issued out of the Essex County Circuit 
Court by the Guardian Trust Company of New-
ark, New Jersey, in an action against the Ferd-
inand Strauss Corporation. Under and by virtue 
of said writ a special deputy of the office of the 
Sheriff of Essex County on said date went to the 
said premises of the Nonpareil Toy & Novelty 
Company and asked for an officer of said com-
pany. The president, Mr. Weil, thereupon ap-
peared and the deputy handed him a copy of the 
writ of attachment, showing him the original and 
asked for the goods which had been manufactured 
by said Nonpareil Toy & Novelty Company for 
the Ferdinand Strauss Corporation. Mr. Weil 
pointed out to him the three hundred four gross 
of toy locomotives packed in the six hundred eight 
cartons as aforesaid, which merchandise the 
deputy thereupon declared that he attached under 
said writ.

23. Said Sheriff did not remove the goods from 
said premises or put any Sheriff’s deputy or other 
person representing the Sheriff of Essex County 
in custody of said goods.

24. At the time of the issuance of said writ of 
attachment, the Guardian Trust Company of 
Newark, New Jersey, knew that said goods and 
merchandise were in the possession of the said 
Nonpareil Toy & Novelty Company and informed 
the Sheriff of Essex County to that effect.

25. In the above said attachment suit, the 
Manufacturers Trust Company of New York City 
and the Washington Trust Company of Newark, 
New Jersey, were admitted as applying creditors.

10

20

30

40
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The defendant, the Ferdinand Strauss Corpora-
tion, did not appear or defend in the said suit, an 
auditor was appointed by the Essex County Cir-
cuit Court, which auditor on May 14, 1928, found 
that there was due to the Guardian Trust Com-
pany, a total of $7,285.69, to the Washington 
Trust Company a total of $13,442.10 and to the 
Manufacturers Trust Company, a total of $4,- 
622.85. Thereafter in said cause a rule for judg-
ment was duly signed and entered by Judge 
Smith confirming the auditor’s report and enter-
ing judgment by default for the plaintiff and the 
applying creditors in the amounts set forth in 
said auditor’s report.
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SCHEDULE “ A ” .

S e c t i o n  45  o r  t h e  P e r s o n a l , P r o p e r t y  L a w  o f  t h e  
S t a t e  o f  N e w  Y o r k .

“ Section 45. Notice of liens upon merchandise 
or the proceeds thereof to secure loans or ad- 10 
vances. Liens upon merchandise or the proceeds 
thereof created by agreement for the purpose of 
securing the repayment of loans or advances made 
or to be made upon the security of said merchan-
dise and the payment of commissions or other 
charges provided for by such agreement, shall not 
be void or presumed to be fraudulent or void as 
against creditors or otherwise, by reason of want 
of delivery to or possession on the part of the 
lienor, whether such merchandise shall be in ex- 20 
istence at the time of the creation of the lien or 
shall come into existence subsequently thereto or 
shall subsequently thereto be acquired by the per-
son creating the lien, provided there shall be 
placed and maintained in a conspicuous place at 
the entrance of every building or place in or at 
which such merchandise, or any part thereof, shall 
be located, kept or stored, a sign on which is 
printed in legible English, the name of the lienor 
and a designation of said lienor as lienor, factor 30 
or consignee, and provided further that a notice 
of the lien is filed, stating :

1. The name of the lienor, and the name under 
which the lienor does business, if an assumed 
name; the principal place of business of the 
lienor within the state; and if the lienor is a part-
nership or association the names of the partners, 
and if a corporation the state under whose laws 
it was organized.

40



42

A g r e e d  S t i p u l a t i o n  o f  F a c t s .

2. The name of the person creating the lien, 
and the interest of such person in the merchan-
dise, as far as known to the lienor.

3. The general character of merchandise, sub-
ject to the lien, or which may become subject

- q  thereto, and the period of time during which such 
loans or advances may be made under the terms 
of the agreement creating the lien.

Such notice must be verified by the lienor or 
his agent, to the effect that the statements therein 
contained are true to his knowledge. It must be 
filed with the officer designated in section two 
hundred and thirty-two of the lien law, in every 
town or city where the merchandise subject to 
the lien, or any part thereof, is or at any time 
shall be located, kept or stored, and also in the 
town or city where the principal office or place 
of business of the lienor within the state is or 
at any time shall be located. Such officers shall 
file every such notice presented to them for that 
purpose and shall endorse thereon its number 
and the time of its receipt. They shall enter in 
a book provided for that purpose, in separate 
columns, the names of the parties named in each 
notice so filed under the head of “  owners”  and 

Qn “ lienors” , the number of such notice and the date 
*  of the filing thereof, and the general character of 

.the merchandise as therein stated. The names 
of the persons creating the liens, as stated in the 
notice, shall be arranged in alphabetical order 
under the head of “ owners” . Such officers at the 
time of filing such notice shall upon request issue 
to the person filing the same a receipt in writing, 
containing the substance of the entries made or 
to be made as hereinabove provided. Such officers 
shall be entitled to receive for their services here-

40
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under, fees at the same rates as provided in sec-
tion two hundred and thirty-four of the lien law.

Such notice may be filed at any time after the 
making of the agreement, and shall be effectual 
from the time of the filing thereof as against all 
rights of third parties, thereafter arising. Upon ^  
the payment or satisfaction of indebtedness se-
cured by any lien specified in this section, the 
lienor or his legal representative, upon the request 
of any person interested in the said merchandise 
must sign and acknowledge a certificate setting 
forth such payment or satisfaction. The officer or 
officers with whom the notice of lien is filed must, 
on receipt of such certificate or a copy thereof 
certified as required by law, file the same in his 
office and write the word ‘ ‘ discharged ’ ’  in the book 2q 
where the notice of lien is entered opposite the 
entry thereof, and the lien is thereby discharged.

If the agreement creating such lien shall also 
give the lienor a right to or lien upon accounts 
receivable resulting from or which may result 
from a sale or sales of the merchandise subject 
to the lien, or of part of such merchandise, such 
right or lien shall not be void or ineffectual as 
against creditors or otherwise, by reason of want 
of possession of any such account on the part of qn 
the lienor or by reason of failure to make or de-
liver a further assignment of any such account, 
provided a bill, invoice, statement or notice shall 
be mailed, sent or delivered to the person owing 
such account receivable, stating or indicating that 
the account is payable to the lienor, and such mail-
ing, sending or delivery of such bill* invoice, state-
ment or notice shall have the same effect as a 
formal assignment of such account to the lienor 
named therein.

40
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SCHEDULE “ B ” .

P l e a s e  t a k e  n o t i c e , that under and by virtue 
of the provisions of Section 45 of the Personal 
Property Law of the State of New York, the un- 
dersigned has and claims a lien by agreement be-
tween the undersigned and the Ferdinand Strauss 
Corporation, upon merchandise and the proceeds 
thereof, for the purpose of securing the repay-
ment of loans and advances made and to be made 
upon security of the said merchandise and the 
proceeds thereof, and of securing the payment of 
commissions and other charges provided by said 
agreement.

1. The name of the lienor is Mill Factors Cor- 
20 poration, a corporation duly organized and exist-

ing under and by virtue of the laws of the State 
of Delaware. The principal pl.ace of business of 
the lienor is at 354 Fourth Avenue, in the Borough 
of Manhattan, City, County and State of New 
York.

2. The name of the person creating the lien is 
the Ferdinand Strauss Corporation. The interest 
of such The Ferdinand Strauss Corporation in 
the merchandise so far as is known to the lienor, 
is owner.

3. The general character of the merchandise 
subject to the lien, or which may become subject 
thereto, is mechanical toys and kindred articles, 
and the period of time during which such liens or 
advances may be made under the terms of the 
agreement creating the lien commences on March 
28th, 1925, and continues indefinitely thereafter, 
terminable, however, at any time upon four

40
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month’s notice in writing given by either party to 
the other.

Dated, New York, November 12, 1927.

M i l l  F a c t o r s  C o r p o r a t i o n ,
, By M. Y a n k a u e r ,

First Vice-President and Treasurer.

S t a t e  o f  N e w  Y o r k  7
V. g g  •

C o u n t y  o f  N e w  Y o r k ^

M a x  Y a n k a u e r , being duly sworn deposes and 
says:

That he is the First Vice-President and Treas-
urer of Mill Factors Corporation, the lienor 
above mentioned; that he has read the foregoing 
Notice of Lien and knows the contents thereof; 
that the statements therein contained are true to 
his own knowledge.

M . Y a n k a u e r .

Sworn to before me this 7 
12th day of November, 1927.  ̂

J u l i u s  L a s t ,
Notary Public.
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SCHEDULE “ C” .

A g r e e m e n t  made this 28th day of March, 1925, 
between T h e  F e r d i n a n d  S t r a u s s  C o r p o r a t i o n , a 
Corporation organized under the laws of the State 
of New York, party of the first part, hereinafter 
designated as the Consignor and M i l l  F a c t o r s  
C o r p o r a t i o n , a Corporation organized under the 
laws of the State of Delaware, and having its prin-
cipal place of business at 354 Fourth Avenue, New 
York City, party of the second part, hereinafter 
designated as the Factor,
W lTN E SSE TH  :

W h e r e a s , the party of the first part is desirous 
that M i l l  F a c t o r s  C o r p o r a t i o n  should act as its 

20 Factor

Now, t h e r e f o r e , it is hereby mutually under-
stood and agreed as follows:

F i r s t : The Consignor hereby constitutes 
and appoints Mill Factors Corporation its 
sole and exclusive factor, and agrees to con-
sign and deliver to the Factor for sale on 
commission, free of all liens and charges at 
the premises of Mill Factors Corporation, 354 

30 Fourth Avenue, or 108 East 16th Street, 
Borough of Manhattan, New York City, or at 
such other place or places as may be desig-
nated by the Factor, all goods belonging to 
the Consignor, or which may be thereafter ac-
quired by it or the sale of which it may con-
trol.

S e c o n d : All sales of said goods shall be 
made on behalf of the Factor and in its name, 
and no sales shall be made without its ap-
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proval. All of tlie goods shall be invoiced 
to purchasers in the name of “ Mill Factors 
Corporation, Factor for T h e  F e r d i n a n d  
S t r a u s s  C o r p o r a t i o n  ’  ’ and all accounts shall 
be owned by and be payable only to the Fac-
tor, who shall have the right to collect and 
receive the proceeds and who shall also have 
the rights of the Consignor, including the 
right of stoppage in transit, subject only to 
its obligations as such Factor to account for 
the proceeds of such sales.

T h i r d : It is agreed that upon the premises 
upon which said goods-are consigned to the 
Factor and sold hereunder, there shall be 
displayed at the entrance thereof and within 
the said premises, and at any other place or 
places where the same may be required, a 
sign or signs of the kind and character as 
follows:

“ MILL FACTORS CORPORATION

FACTOR FOR

THE FERDINAND STRAUSS CORPORATION”

F o u r t h : The Consignor may designate 
persons to be employed in and about the sale 
of said goods and shall defray all selling ex-
penses, but the Factor shall not be liable for 
any acts or omissions of any persons em-
ployed by the said Consignor in connection 
with the sale of said goods, and the Consignor 
agrees to hold the Factor free and harmless 
from any liability by reason thereof and from 
any merchandise risk in connection with the 
sale of said goods and from any loss or lia-

10

20
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40
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bility resulting from cancellations, returns or 
claims by purchasers, or for loss, deteriora-
tion, damage or injury to any of the consigned 
goods while in transit or from any cause, and 
it shall also not be liable for any goods miss- 
ing from inventory.

F i f t h : The Factor agrees to guarantee all 
accounts arising from the sale of said con-
signed goods, provided said accounts have 
been approved and checked by its Credit De-
partment, and that the merchandise so sold 
is finally accepted by the respective pur-
chasers thereof without dispute, and to ren-
der account sales monthly within fifteen days 
after the end of each calendar month, and 

20 thereupon, provided that the Consignor car-
ries a stock of merchandise with the Factor, 
sufficient to secure the Factor against any 
loss on account of returns, rejections or 
claims of any kind, the Factor agrees to dis-
count such sales at the rate of six percent 
(6%) per annum upon or as of the last day 
of the month in which they shall have been 
made, adding ten days for collection to the 
average due date.

S i x t h : The net amount of such sales shall 
be credited to the Consignor as of the last day 
of the month, but in case after any of such 
sales have been so discounted, the purchaser 
of the merchandise represented thereby shall 
make a claim for breach of contract, defect 
in goods, imperfections, breach of warranty 
or right to reject merchandise or refuse to 
pay the full purchase price thereof for any 
reason whatsoever except credit risk, the 

40 amount thereof credited to the Consignor
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upon the sale of such merchandise together 
with interest thereon from the date of such 
credit may be charged back to the Consignor 
by the Factor and the entire obligation of col-
lection or adjusting such disputed claim is 
assumed by the consignor.

S e v e n t h : In the event that in the judgment 
of the Factor the credit of any customer shall 
have become impaired subsequent to the ac-
ceptance of any order from such customer, 
and prior to the actual delivery of the mer-
chandise hereunder, the Factor shall have the 
absolute right to refuse to deliver the mer-
chandise contracted for to such customer, 
and in such an event it shall not assume any 
responsibility or be or become liable in any 
manner whatsoever for the failure to deliver 
such merchandise. In the event that the Fac-
tor should consider it necessary to recover or 
replevin merchandise previously shipped the 
Consignor agrees to accept the merchandise 
at the price originally billed.

E i g h t h : All merchandise is to be kept fully 
insured against tire and burglary, the premi-
ums to be paid by the Consignor, but the 
policies to be in the name of the Factor and 
in companies approved by it. The amount of 
insurance carried to be at all times within 
the discretion of the Factor.

N i n t h : The Factor agrees to advance to 
the Consignor upon request, on goods con-
signed to it and in its possession, as follows:

On goods which have been previously
sold and for which the signed orders are in

10
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tlie Consignor’s possession, and the mer-
chandise finished and packed ready for 
shipment—an amount equal to fifty percent 
(50%) of the selling price, provided the 
selling price is not more than the lowest 
jobbing price.

On goods which have not been sold— 
fifty percent (50%) of the cost price.

It is understood and agreed, however, that 
the amount to be advanced under this agree-
ment shall at all times remain in the discre-
tion of the Factor.

N i n t h  A : In the event of goods being in 
stock for one year or more, it is understood 
that such merchandise is not considered for 

20 the purpose of cash advances, although same 
remains in stock as equity in general account, 
according to the terms and provisions of this 
agreement.

T e n t h :  The Factor shall be entitled to 
charge and receive interest at the . rate of six 
percent (6%) per annum upon all moneys ad-
vanced to or paid out for the account of or 
which may from time to time be due from 

q q  the Consignor. Account current shall be ren-
dered monthly and interest shall be charged 
and credited therein at the rate of six per-
cent (6%) per annum.

E l e v e n t h : For the purpose of ascertaining 
the value of the merchandise of the Consignor, 
consigned to the Factor, a true and correct 
inventory shall be taken on June 30th and 
December 31st of each year, and at such other 
times as the Factor may elect. At the taking
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of each inventory, a re-valuation of the stock 
on hand shall be made according to any 
change in market value.

T w e l f t h : For its services hereunder, and 
for guaranteeing the accounts approved by it 
as aforesaid, the Factor shall be entitled to 10 
charge and shall receive a commission of 
three percent (3%) on the net amount of all 
sales of said consigned goods. Said commis-
sion shall be charged as of the middle of the 
month in which goods are charged to cus-
tomers.

T h i r t e e n t h :  In the event that the Factor 
should collect any insurance moneys upon in-
surance placed upon said goods, it shall be 
entitled to the same commission upon such 
insurance moneys as are payable upon sales 
of said goods. It is also understood that in 
the event of loss, any expense which may be 
incurred by the Factor in adjusting insurance 
and collecting the same shall be charged to 
the Consignor.

F o u r t e e n t h :  In the event of the transfer 
of this account upon the termination of this 
agreement or otherwise, the Factor shall be 30 
entitled to charge and shall receive a transfer 
commission of one percent (1%) upon the net 
cash market value of the consigned goods re-
turned to the Consignor or delivered upon 
its order.

F i f t e e n t h :  The Factor shall at all times 
have the exclusive possession and control of 
said consigned goods, and as security for its 
advances now or hereafter made and whether

40
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or not the same shall be within or exceed the 
limits herein mentioned, and for its commis-
sions, interest, expenses and other charges, 
excepting the expenses heretofore assumed by 
it, and for all indebtedness and liability of 
the Consignor to it, and for all liabilities 
which it may incur in connection with said 
business, except such as are herein expressly 
assumed by it, the Factor shall at all times 
have a general lien upon all of the consigned 
goods and upon all proceeds of sale thereof 
and upon any and all accounts, notes, drafts, 
bills receivable or evidences of indebtedness 
arising from any such sales.

S i x t e e n t h  : The rights of the Factor under 
20 this agreement, including the right to have, 

hold, and sell the goods, consigned as afore-
said, and to collect and receive the proceeds 
thereof, and of said accounts and to its said 
commissions, shall not be affected by any 
devolution or transfer of the rights or inter-
ests of the Consignor, whether the same shall 
be voluntary or by act of law. Any expense 
in connection with the carrying into effect of 
this paragraph, including all counsel fees, is 

30 to be borne by the Consignor.
S e v e n t e e n t h  : The Consignor shall not 

pledge the credit of the Factor for any pur-
chases or upon any contracts, or for any pur-
pose whatsoever, nor will it represent itself 
as the agent of the said Factor, nor do any 
act which might involve the Factor in any 
responsibility whatsoever, it being expressly 
understood that the sole relationship herein 
created between Consignor and Factor is 
that of Principal and Agent respectively.
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E i g h t e e n t h : It is understood and agreed 
that should any litigation arise and should 
there be any necessity of employing counsel 
for any reason whatever, except credit risks, 
any such employment of counsel, litigation or 
the adjustment thereof, may be handled by 
the Consignor acting on behalf of the Factor ^  
and at the expense of the Consignor. The 
Factor may make the re-assignment to the 
Consignor of any such accounts, for the pur-
pose of such litigation or adjustment when 
requested.

N i n e t e e n t h : Upon the termination of this 
agreement and the payment to the Factor of 
all amounts due it on account of its advances, 
commissions, interest and other charges, and 20 
upon delivery of the customary indemnity 
bond, in form and amount satisfactory to the 
Factor, it will release the goods consigned to 
it by the Consignor, and hold them subject to 
the order of the Consignor.

T w e n t i e t h : In the event that all of the in-
debtedness and claims of the Factor are not 
paid within ten days from the termination 
hereof, whether at the end of the term of this 
agreement or otherwise, the Factor shall have 9̂. 
the absolute right and privilege to sell any 
and all the merchandise held by it for ad-
vances, charges and commissions either at 
public or private sale with or without notice 
and either for cash or credit and upon such 
terms and for such prices as it deems proper, 
at which sales it may become the purchaser.
The net proceeds thereof, after deducting all 
costs of such sales, its commissions and

40
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charges therefor and any and all expenses in-
cluding legal expenses which may be incurred 
in connection therewith or in connection with 
the liquidation of this account shall be ap-
plied to the indebtedness of the Consignor 
under this agreement. Any surplus remain-
ing after deduction of all such charges shall 
be turned over to the Consignor and in the 
event that there shall be a deficit, the Con-
signor shall remain liable therefor.

T i v e n t y - f i i r s t : This agreement shall com-
mence on the 1st day of April, 1925, and shall 
continue in full force and effect until the 31st 
day of December, 1925, and from year to year 
thereafter unless either party hereto shall 

20 give four months notice in writing to the
other of an intention to terminate the same 
on the 31st day of December in any year after 
1925. Such notice shall be deemed sufficient 
if sent by United States registered mail to 
either party, directed to their last known bus-
iness address.

I n  w i t n e s s  w h e r e o f  : The parties hereto 
have caused these presents to be executed by 
their duly authorized officers and their cor- 
porate seals to be hereunto affixed the day 
and year first above written.

T h e  F e r d i n a n d  S t r a u s s  C o r p o r a t i o n  
F e r d i n a n d  S t r a u s s ,

Pres.

40

M i l l  F a c t o r s  C o r p o r a t i o n  
M . Y a n k a u e r

Vice-President.
Witness :

B e r n a r d  P r i g o z e e r
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SCHEDULE “ D ” . .

N e w  Y o r k , O c t . 20t h , 1926

T h e  F e r d i n a n d  S t r a u s s  C o r p .,
108 East 16th Street,

New York City.

G e n t l e m e n :—
Referring to our several conversations the fol-

lowing changes in the Factoring agreement now 
existing between us and dated March 28th, 1925, 
are agreed upon:—

Paragraph Ninth as now worded is to be elim-
inated, and in its place, the following Paragraph 
Ninth is to be substituted:—

“ The Factor agrees to advances to the 20 
Consignor upon request, an amount equal to 
sixty six and two-thirds percent (66%%) of 
the net selling price (provided this said net 
selling price is not more than the lowest job-
bing price) of the goods consigned to it and 
in its possession, it being understood and 
agreed, however, that the amount to be ad-
vanced under this agreement, in excess of 
Two hundred and fifty thousand dollars 
($250,000.00) should at all times remain in 30 
the discretion of the Factor” .

Paragraph Twelfth as now worded is to be 
eliminated, and in its place the following Para-
graph Twelfth is to be substituted.

“ For its services hereunder and for guar-
anteeing the accounts approved by it as afore-
said, the Factor shall be entitled to charge 
and shall receive commission as follows:

40
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On all sales np to Three hundred thousand 
dollars ($300,000.00) per annum—four per-
cent (4%).

On all sales from Three hundred thousand 
dollars ($300,000.00) to six hundred thousand 
dollars ($600,000.00) per annum—three and 
one-half percent (3 ^ % ).

On all sales in excess of six hundred thou-
sand dollars ($600,000.00) per annum—three 
percent (3%).

Said commission shall be charged as of the 
middle of the month in which goods are 
charged to customers.”

Except for the changes herein noted, the Factor-
ing contract mentioned above and dated March 
28th, 1925, remains in every respect in full force 
and effect and the formal letter of termination ad-
dressed to us by you on August 30th, 1926 is here-
by cancelled and made void.

Very truly yours,
MILL FACTORS CORPORATION 

M. Y a n k a u e r  
Vice-President

30 THE ABOVE IS OUR UNDERSTANDING OF 
THE ARRANGEMENT AND IS HEREBY AC-
CEPTED AND AGREED TO.

THE FERDINAND STRAUSS 
CORPORATION 

F e r d i n a n d  S t r a u s s ,
President.

40



57

A g r e e d  S t i p u l a t i o n  o f  F a c t s .  

SCHEDULE “ E ” .

All orders are subject to strikes and contin-
gencies beyond our control.

All claims must be made within five days after 
receipt of goods.

Date 4 /1 /2 7  
Order No.
Your No.
Cases
Route
Terms as agreed

NONPAREIL 
Trade Mark

NONPAREIL TOY & NOVELTY CO. INC.
M A N U FA C TU R ER S O F

STEEL TOYS AND NOVELTIES 
N e w a r k , N e w  J e r s e y , U. S. A.

Sold to The Ferdinand Strauss Corp.
108 E. 16th St.,
New York, N. Y.

Price per
Quantity No. Description Gro. Amount Total

304 30 Locomotive 16.80 5107.20 5107.20

The above merchandise is stored in our Ware-
house awaiting your shipping instructions. We 
have put a binder covering fire insurance for the 
above amount and as soon as we receive policy, we 
will mail same to you.

N o n p a r e i l  T o y  & N o v e l t y  C o . I n c .
(Signed) S a u l  J. W e i l  

President
DUPLICATE

Our responsibility ceases when goods are de-
livered to transportation companies and receipted 
for in good order.

10

20

30
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SCHEDULE “ F ”

,  7  A ll Order* are S ubject to S trike* and Contingencies Beyond Our C on trol
. AU ClaiaM Mm  b  Made Within Fir« Oar* Alter Htfriei Of G ee*

NONPAREIL TOY &  NOVELTY C O , Inc.
M ANUFACTURE» OF 

STEEL TOYS AND NOVELTIES
NEWARK. NEW JERSEY, U. S. A.

SOLD TO lb# Ifcrdlnaad S tra u a i Corp. *
108 it . 1 6 th  3 t. ,
M *  York, Y.

WHKDI'LB P  

Df 4/1/2
Order No.

Year Ne.

Ceeee

Reate

Tern* A* a g irm i
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SCHEDULE “ G” .

Mill—Ferdinand Strauss Corp 
Date—April 12th, 1927 
Case No.
Consignment No. 185 Total......... pieces

The goods described below are hereby consigned 
to Mill Factors Corporation to be held by them 
subject to their lien for advances, outlays and 
commissions, and are to be disposed of in accord-
ance with our agreement with them.

D y e r  & F i n .

Descrip-
tion Quality Color Mill No. Stock No.

To
From

To
From

30 304
Gr. Loco-

motive
2 0

Greigh
Yards

Fin
Yards Price

Stock 
June 30

Stock 
Dec. 31

Sales
Record

22.80 6931.20

F r o m  N o n p a r e i l  T o y  & Nov. Co. Inc .
Receiving Number..............................
Checked against receiving sheet.. . .
Recorded for advances................... . Total 6931.20 30

(Written in ink) Stored on premises of

Nonpareil Toy & Nov. Co.
Shipped to Shupe Whse 

for M F C
Signed T h e  F e r d i n a n d  S t r a u s s  

C o r p o r a t i o n  
B y  S. B e r k m a n

40
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ESSEX COUNTY CIRCUIT COURT.

Mill Factors Corporation, 
a corporation,

Plaintiff, 
v s .

The Guardian Trust Company, a 

corporation, Conrad Deuch- 

ler, individually and as Sheriff 
of Essex County, Liberty 

Trust Company, a corporation, 
and Nonpareil Toy and Nov­

elty Company, a corporation,
Defendants.

20 ____________________________ —J

The summons and complaint in this cause hav-
ing been duly served upon the defendant, Non-
pareil Toy and Novelty Company, a corporation, 
and said defendant having failed to tile an answer 
or take any other step in response to the com-
plaint within the time limited by the Rules of 
Court; It is ordered that judgment interlocutory 
be entered against the defendant, Nonpareil Toy 

30 and Novelty Company, a corporation, and in 
favor of the plaintiff, Mill Factors Corporation, 
a corporation.

On motion o f :
Bilder & Bilder

Attorneys.

In Replevin
Înterlocutory 
Judgment by 
Default.

40
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ESSEX COUNTY CIRCUIT COURT.

Mill Factors Corporation, 

a corporation,
Plaintiff,

v s .

The Guardian Trust Company, 
a corporation, et als.,

Defendants.

In Replevin. 
Stipulation. 10

It is hereby stipulated and agreed by and be-
tween counsel for the respective parties hereto, 
that in the event judgment shall be entered in this 
cause awarding a return of the goods and chattels 
which are the subject matter of this suit to the de- 20 
fendants herein, that the damages of the defend-
ants shall be assessed in the sum of Two Hundred 
Fifty ($250.00) Dollars.

Dated: June 11th, A. D. 1930.

Bilder &  Bilder, 

Attorneys of Plaintiff.

Stein, MgGlynn & Hannoch,

Attorneys of Defendants, 30 
The Guardian Trust Com-
pany and Conrad Deuchler.

W OLBER &  GlLHOOLY,

Attorneys of Defendant,
Liberty Trust Company.

40
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ESSEX COUNTY CIRCUIT COURT.

Mtt.t, Factors Corporation, 

a corporation,
Plaintiff,

10 v s -

The Guardian Trust Company, 
a corporation, et als.,

Defendants.

This case being regularly on the list for trial at 
the December, 1929 term of this Court; and the 
case having been submitted to the Court sitting 

2q  without a jury, upon an agreed stipulation of 
facts; the Court having considered the facts and 
the argument of counsel thereon, does find and 
determine that the defendants Guardian Trust 
Company, Conrad Deuchler and Liberty Trust 
Company did not take the goods and chattels of 
the plaintiff in manner and form as the plaintiff 
has alleged; and it is thereupon on this 12th day 
of June, 1930,
Ordered, that the plaintiff take nothing by its 

30 writ and that the defendants Guardian Trust Com-
pany, Conrad Deuchler and Liberty Trust Com-
pany have a return of the said goods and chattels 
to hold to them irrepleviable forever; and it is 
further
Ordered, that the defendants Guardian Trust 

Company, Conrad Deuchler and Liberty Trust 
Company do recover of the plaintiff their damages

In Replevin.
>Rule for Judg-
ment.

40
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R u l e  f o r  J u d g m e n t .

in the sum of Two Hundred and Fifty Dollars 
($250.00), together with their costs to be taxed.

Nelson Y. Dungan, 

Circuit Court Judge.
On Motion of

Stein, McGlynn & Hannoch,
Attorneys of Defendants, Guardian 
Trust Company and Conrad Deuchler.

We consent to the entry of the foregoing rule.

WOLBER &  GlLHOOLY, 

Attorneys of Defendant, 
Liberty Trust Company.

10
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ESSEX COUNTY CIRCUIT COURT.

10

Mill Factors Corporation, 

a corporation,
Plaintiff,

v s .

The Guardian Trust Company, a 
corporation, Conrad Deuchler, 

individually and as Sheriff of 
Essex County, • Liberty Trust 
Company, a corporation,

Defendants.

In Replevin.
> Grounds of Ap-
peal.

20 The following are the grounds on which plain-
tiff appeals in the above entitled cause:

1. That the Court erred in entering judgment 
in favor of the defendants against plaintiff.

2. That the Court erred in ordering and ad-
judging that the plaintiff take nothing by its writ 
and that the defendants, Guardian Trust Com-
pany, Conrad Deuchler and Liberty Trust Com-
pany have a return of the said goods and chattels

2Q to hold to them irrepleviable forever.
3. That the Court erred in awarding damages 

to the defendants in the sum of $250.00.
Bilder & Bilder, 

Attorneys of Plaintiff.

40
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ESSEX COUNTY CIRCUIT COURT.

M i l l , F a c t o r s  C o r p o r a t i o n , 
a corporation,

Plaintiff,
v s .

T h e  G u a r d i a n  T r u s t  C o m p a n y , 
a corporation,

Defendant.

In Replevin. 
Decision. 10

B i l d e r  & B i l d e r , Attorneys of Plaintiff,
S t e i n , M c G l y n n  & H a n n o c h , Attorneys of 

Defendants.

D u n g a n , J. 20
This case was argued upon an agreed state of 

facts which are made a part of this decision, but 
which for purposes of convenience may be shortly 
stated as follows:—

The goods sought to be replevied consisted of 
304 gross of toy locomotives manufactured by the 
Nonpariel Toy and Novelty Company and there-
after sold by it to the Ferdinand Strauss Corpo-
ration, and were retained by Nonpariel Toy and 
Novelty Company until on or about April 12th, _
1927, on which date the Strauss Company, being 
indebted to Mill Factors Corporation in a large 
sum of money for advances and outlays made and 
commissions earned, and in pursuance of an agree-
ment entered into between Strauss and Mill Fac-
tors on March 28th, 1925, Strauss “ Consigned”  
on that date to Mill Factors Corporation the said 
toy locomotives, but no actual delivery thereof was 
made by Nonpariel to Mill Factors, but Nonpariel 
continued to hold the said goods which were at . ~
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that time stored in its warehouse, and endorsed 
upon its invoice of said toy locomotives to Ferdi-
nand Strauss Corporation dated April 1st, 1927 
the following:—“ The above merchandise is stored 
in our warehouse in the name of Mill Factors Cor- 
poration awaiting their shipping instructions ’ ’.

Thereafter and while the goods were still in the 
possession of Nonpariel, (Having been continu-
ously in its possession from the date of sale on 
April 1st, 1927) and on the 19th day of Decem-
ber 1927 the Ferdinand Strauss Corporation, be-
ing indebted to the Guardian Trust Company, the 
defendant in this suit, in the sum of $7,268.74, a 
writ of attachment was issued out of the Essex 
County Circuit Court by the Guardian Trust Com- 

2q  pany of Newark, New Jersey, in an action against 
the Ferdinand Strauss Corporation, and under 
and by virtue of that writ, the 304 gross of toy 
locomotives were attached. Thereafter, on the 
same day Liberty Trust Company became an ap-
plying creditor in the sum of $13,545.64 and the 
Manufacturers Trust Company became an apply-
ing creditor in the sum of approximately $4,500.00 
for indebtedness incurred by the Strauss Corpo-
ration. The defendant in the attachment suit, the 

q  Ferdinand Strauss Corporation did not appear 
nor defend it. An auditor was appointed by the 
Essex County Circuit Court, which auditor on 
May 14th, 1928, found that there was due to the 
Guardian Trust Company a total of $7,285.69; to 
the Washington Trust Company a total of $13,- 
442.10; and to the Manufacturers Trust Company 
a total of $4,622.85. Thereafter, in said cause, a 
rule for judgment was duly signed and entered 
confirming the auditor’s report and entering judg- 

^  ment by default for the plaintiff and the applying
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creditors in the amounts set forth in said auditor’s 
report. Thereafter the plaintiff herein, Mill Fac-
tors Corporation commenced this action in re-
plevin against the Guardian Trust Company, Con-
rad Deichler, individually and as Sheriff of Es-
sex County; Liberty Trust Company and Non- 
pariel Toy and Novelty Company, alleging that 
on January 16th, 1928, plaintiff was and ever since 
had been, the owner of the said goods and law-
fully entitled to the immediate possession of the 
same and that the defendant wrongfully took said 
goods and chattels from the possession of the 
plaintiff and wrongfully detained them etc.

The facts further show that Mill Factors Cor-
poration and Ferdinand Strauss Corporation 
were both corporations of the State of New York. 
Nonpareil Toy and Novelty Company is a corpora-
tion of the State of New Jersey, and was and is 
doing business in the State of New Jersey, and its 
factory and store house, where the goods in ques-
tion were manufactured and continuously stored, 
are in the State of New Jersey.

The plaintiff claims the right to the possession 
of these goods under and by virtue of an agree-
ment made between the Strauss Corporation, un-
der date of March 28th, 1925 as modified by a fur-
ther agreement dated October 20th, 1926, which 
constituted Mill Factors Corporation the sole and 
exclusive factor of Strauss Corporation, which 
Corporation agreed to consign and deliver to the 
Factor for sale on commission, free of all liens 
and charges at the premises of Mill Factors Cor-
poration in New York or at such other place of 
places as might be designated by the Factor, all 
goods belonging to the consignor or which might 
be thereafter acquired by it or the sale of which 
it might control.

I
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D e c i s i o n .

It also provided that the Factor should “ At all 
times have the exclusive possession and control of 
said consigned goods, and as security for its ad-
vances now or hereafter made”  and that the Fac-
tor should at all times have a general lien upon all 

^  of the consigned goods.
It also appears that there was given in New 

York by Mill Factors Corporation the notices re-
quired under Section 45 of the Personal Property 
Law of the State of New York, which required 
notice of liens upon merchandise or the proceeds 
thereof to secure loans or advances to be given in 
accordance with that act.

It is further stipulated that none of the notices 
either by signs or tiling “ With the officer desig- 

2Q nated in section 232 of the Lien Law in every town 
or city where the merchandise subject to the lien 
* * *' is or at any time shall be located, kept or 
stored”  were given at the warehouse of Nonpareil 
or in the City or County in which the goods were 
kept and stored. From these facts and those in 
addition appearing in the stipulation of facts the 
plaintiff claims the right to the possession of these 
goods under the agreement either as chattel mort-
gagee or pledgee.

o q  Regardless of the instructions of Strauss Cor-
poration to Nonpareil Company and the endorse-
ment by Nonpareil on Schedule F that “ The above 
merchandise is stored in our warehouse in the 
name of Mill Factors Corporation awaiting their 
shipping instructions” , the consignment of the 
goods in question from Strauss to Mill Factors 
was in no sense a sale or a conditional sale, but 
was, as noted upon Schedule G, to be held subject 
to Mill Factors Corporation “ Lien for advances, 

4Q outlays and commissions. ”
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It is not necessary to decide what the situation 
would have been had the same thing occurred in 
New York as the New York Statutes cannot apply 
to the present case, as the goods in question were 
at all times in the State of New Jersey; but it 
may be interesting to note that if the goods in 
question had been attached in that state, under the 
same circumstances, the plaintiff in this case prob-
ably could not have succeeded in its replevin suit, 
unless possession of the goods had been delivered 
to it as the lienor, as Section 45 of the Personal 
Property Law of that State required that where 
there has not been delivery to or possession on 
the part of the lienor there shall be placed and 
maintained in a conspicuous place at the entrance 
of every building or place where such merchan-
dise shall be located a sign on which shall be 
printed certan matters required by the statute, 
and that the notice must be tiled as above indi-
cated “ In every town or city where the merchan-
dise subject to the lien * * * shall be located, 
kept or stored” , neither of which was done in this 
case.

It may also be noted that paragraph 17 of the 
agreement between plaintiff and the Strauss Cor-
poration distinctly states that it is “ Especially 
understood that the sole relation herein created 
between consignor and factor is that of principal 
and agent respectively” .

However this case must be decided by the laws 
and decisions of the state of New Jersey.

While in Plaintiff’s reply brief it is indicated 
that there is no intention of relying upon the 
agreement between it and the Strauss Corporation 
as a chattel mortgage, on page two of the original 
brief it is suggested that the “ Document whereby

10

20

30

4 0



70

D e c i s i o n .

the said merchandise was pledged by the Strauss 
Corporation with plaintiff as security for ad-
vances”  may ‘ ‘ Be viewed as a chattel mortgage” ; 

. but the principal contention is that the plaintiff 
was a pledgee of these goods. *

Iq  I am satisfied that the agreement was not a 
chattel mortgage in the place where it was made, 
but was an agreement under Section 45 of the New 
York Personal Property Law, and if it was not 
a chattel mortgage in New York, it is not a chattel 
mortgage in New Jersey; and even though it were 
possible for it to be so construed it would be in-
valid against an attaching creditor, as the goods 
and chattels involved were always in New Jersey 
and the agreement was not recorded here, and I 

2q am unable to find, under the stipulated facts, that 
there was a delivery to the plaintiff and an actual 
and continued change of possession of the goods. 
The goods were produced by the Nonpareil Toy 
and Novelty Company and held by it for the 
Strauss Corporation after their sale to that com-
pany, April 1st, 1927, and although there was a 
“ Consignment”  from the Strauss Corporation to 
Mill Factors Corporation, consented to by Non-
pareil, the “ Consignment”  itself provides that the 

2q  goods were consigned to Mill Factors to be held 
by them subject to their lien for advances, outlays 
and commissions, and are to be disposed of in ac-
cordance with their agreement with them, (refer-
ring of course to the agreement of March 28, 1925 
as modified by that of October 20? 1926” ) of which 
no notice of any kind actual or constructive, was 
given by anyone concerned, to the defendant, a 
creditor of Strauss Corporation, or to any other 
creditor of the Strauss Corporation, so far as the 
facts show.40
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These facts, it seems to me, dispose adversely to 
the plaintiff of its contention that, even though the 
agreement should not be held to be a chattel mort-
gage, yet the plaintiff is entitled to the goods as 
a pledgee of the Strauss corporation.

Delivery of possession is essential to the exist- _  
ence of a pledge. A contract to pledge, without an 
a c t u a l  change of possession is ineffective as con-
stituting a pledge. “ Such change of possession 
should be as noticeable as the nature of the trans-
action will reasonably permit ’ ’.

D i r i g o  T o o l  C o m p a n y  vs. W o o d r u f f ,  41 
Eq. p. 366 at p. 343.

In this case the Court said at p. 343 “ Under our 
statute nothing short of a registration or an actual 20 
and continued change of possession will operate 
to create a lien by way of mortgage. While the 
provisions of this Statute are not applicable to 
pledges, still they display a clear legislative policy 
in opposition to the creation of secret liens upon 
personal property. If the transaction now 
claimed to be a pledge created a lien good against 
the world, I see no occasion for any creditor to re-
sort to the publicity of the chattel mortgage act 
to obtain security for his debt. ”  30

It is not contended that the facts in this case 
constitute a factor’s lien at common law. In fact 
in plaintiff’s reply brief that is distinctly dis-
claimed.

It being my view that the facts in this case fail 
to show that the plaintiff legally became either a 
chattel mortgagee or a pledgee of the goods in 
question as against an attaching creditor of the 
Strauss Corporation, judgment will be given for 
the defendants. 40

Nelson Y. Dungan,
Circuit Court Judge.





New Jersey Court of Errors and Appeals

Mill Factors Corporation, a cor­
poration,

P l a i n t i f f - A p p e l l a n t ,  

v s .

The Guardian Trust Company, a ^  ^ ppea*‘ 
corporation, Conrad Deuch- L Brief on Behalf 
ler, individually and as Sheriff Plaintiff- 
of Essex County, Liberty AppelIant* 

Trust Company, a corporation, 
and Nonpareil Toy & Novelty 

Company, a corporation,
D e f e n d a n t s - A p p e l l e e s .

Statement of Facts and Nature of Controversy.

At the time of the institution of this replevin 
suit the goods in controversy were actually in the 
possession of the Nonpareil Toy and Novelty 
Company on its premises in the City of Newark. 
This company, although a party defendant to this 
suit, claims no right or interest in said goods and 
an interlocutory judgment by default has been 
entered against said defendant. See State of 
Case, page 60. This suit was occasioned by the 
levy of a writ of attachment on said goods by de-
fendant-appellee, Conrad Deuchler, Sheriff of 
Essex County, in a suit instituted by defendant- 
appellee, The Guardian Trust Company, against 
Ferdinand Strauss Corporation of New York 
City, the goods being levied on as if the property
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of said attachment debtor, Ferdinand Strauss Cor-
poration. In truth said attachment debtor was 
then the owner of said goods but, as plaintiff-ap-
pellant herein claims, said owner had theretofore 
pledged said goods with plaintiff-appellant as se-
curity for a debt, and the goods, at the time of 
the attachment, were being held by said Nonpareil 

10 Toy and Novelty Company as p l a i n t i f f - a p p e l l a n t ’ s  

b a i l e e .  The defendant-appellee, Liberty Trust 
Company, is an applying creditor in said attach-
ment suit.

The question to be determined in this case is 
whether or not when the attachment was levied on 
the goods such goods were in the possession of 
Nonpareil Toy and Novelty Company as plaintiff- 
appellant’s bailee in consequence of a valid con-
tract of pledge made between plaintiff-appellant 

20 and the owner of said goods, viz. Ferdinand 
Strauss Corporation. If they were, then of course 
the goods were not liable to attachment by cred-
itors of the said owner. In 49 Corpus Juris 925, 
the rule is stated that:

“ Since the pledgee, by act of the pledgor, 
acquires in addition to his original right 
against the pledgor a right or interest in the 
thing itself which is the subject of pledge, he 
acquires a superior right to the property and 
its proceeds as against all persons, except 

^  those who held prior liens on the property at
the time the pledge took effect.”

The same authority states at page 929:

“ All the cases recognize the lien of the 
pledgee for a preexisting debt as against sub-
sequent attaching creditors of the pledgor.”

The facts of the case have all been stipulated by 
the parties. Stated briefly and in chronological 

40 order, the essential facts are as follows:
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1. The goods had been manufactured for the 
Ferdinand Strauss Corporation prior to April 12,
1927 by the Nonpareil Toy & Novelty Company, 
which had kept the goods i n  i t s  p o s s e s s i o n  for said 
owner continuously from the time of the manufac-
ture thereof up to said date, April 12, 1927. (See 
State of Case, p. 35, paragraph 6 ; and p. 37, para-
graph 13). 10

2. On said date, April 12, 1927, the Nonpareil 
Toy & Novelty Company at the request of said 
owner of the goods, endorsed upon an invoice de-
scribing the goods, the following words :

“ The above merchandise is stored in our 
warehouse in the name of Mill Factors Cor-
poration awaiting their shipping instructions.
We have put a binder in the name of Mill Fac-
tors Corporation, covering fire insurance for 
the above amount, and as soon as we receive 
policy, we will mail same to them. 20

NONPAREIL TOY & NOVELTY CO.
(Signed) S a u l  J. W e i l

President”

At the same time the Nonpareil Toy & Novelty 
Company was informed by said owner, Ferdinand 
Strauss Corporation, that the latter was pledging 
said goods with Mill Factors Corporation (plain- 
tiff-appellant) and that the goods should there-
after be held by Nonpareil Toy & Novelty Com- qq  
pany for plaintiff-appellant and subject to plain-
tiff-appellant’s exclusive control. (State of Case, 
p. 36, paragraphs 8 and 9).

3. On the same date, viz. April 12, 1927, said 
owner delivered said invoice (containing the en-
dorsement made thereon by Nonpareil Toy &  

Novelty Company as aforesaid) to plaintiff-appel-
lant, together with a document describing said 
goods, signed by said owner and reading as fol-
lows : 40
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“ The goods described below are hereby 
consigned to Mill Factors Corporation to be 
held by them subject to their lien for ad-
vances, outlays and commissions, and are to 
be disposed of in accordance with our agree-
ment with them. ’ *

At that time said owner was actually indebted to 
10 plaintiff-appellant in the sum of $317,500.00. 

(State of Case, p. 36, par. 10; and p. 35, par. 7).
4. Soon after said date, viz. April 12,1927, Non-

pareil Toy & Novelty Company delivered to plain-
tiff-appellant an insurance policy covering said 
goods and issued in the name and interest of 
plaintiff-appellant, pursuant to Nonpareil Toy & 
Novelty Company’s promise contained in the en-
dorsement made on the above mentioned invoice. 
(State of Case, p. 37, par. 15).

2q  5. The said owner of the goods, Ferdinand 
Strauss Corporation, did not have any place of 
business in the City of Newark in this State on 
any of the dates above mentioned, but had its 
place of business in New York City. (State of 
Case, p. 34, par. 2).

6. Subsequent to all of the dates above men-
tioned and on December 19, 1927, the defendants 
instituted an attachment suit against said owner, 
Ferdinand Strauss Corporation and the writ of 

3Q attachment was levied on said goods on said date. 
(State of Case, p. 39, par. 22).

Additional facts agreed on by the parties hereto 
but not considered relevant by plaintiff-appellant 
in this controversy, will be mentioned hereinafter.

From the foregoing facts it plainly appears, and 
plaintiff-appellant contends, that the goods in con-
troversy had been effectively pledged with plain-
tiff-appellant by the owner as security for an ex-
isting indebtedness and hence were not subject to 

40 being subsequently levied on in an attachment suit
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against the owner, Ferdinand Stranss Corpora-
tion, by defendants-appellees, as creditors of said 
owner.

Discussion of Applicable Law.

The court below held that there was no valid 
pledge of the goods in controversy to plaintiff- 
appellant because there was no a c t u a l  delivery of ^  
possession of said goods to plaintiff-appellant.
This is made clear by the following portion of the 
court ’s decision:

“  Delivery of possession is essential to the 
existence of a pledge. A contract to pledge, 
without an a c t u a l  change of possession is in-
effective as constituting a pledge. 91 (State of 
Case, p. 71,11. 9 to 12 inclusive).

We respectfully contend that the law is otherwise 20 
and that a c o n s t r u c t i v e  change of possession is 
sufficient to give validity to a contract of pledge.
• The nature and essentials of a contract of 

pledge are set forth in Corpus Juris as follows:
“ * * * -n or(jer constitute a contract 

one of pledge the following elements are nec-
essary: (1) The possession of the pledged 
property must pass from the pledgor to the 
pledgee o r  t o  s o m e  o n e  f o r  h i m .  (2) The legal 
title to the pledged property must remain in qq  
the pledgor. (3) The pledgee must have a 
lien on the property for the payment of a 
debt or performance of an obligation due him 
by the pledgor or some other person. (4)
There must be a right of redemption in the 
pledgor. ’ 9 (49 Corpus Juris 900).

There can be no question but that the above men-
tioned document dated April 12, 1927 whereby 
Ferdinand Strauss Corporation (the owner of the 
goods in controversy) “ consigned”  the goods to
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plaintiff-appellant as security, etc., evidenced a 
clear intention t o  p l e d g e  said goods. The word 
“ consigned”  means “ to transfer possession” . 
See 12 Corpus Juris 526. The delivery of the said 
document to plaintiff-appellant by the owner of 
said goods, together with the invoice describing 
the goods and containing an express written ac- 

-̂ q knowledgment signed by the Nonpareil Toy & 
Novelty Company to the effect that the said Non-
pareil Toy & Novelty Company was then holding 
said goods f o r  p l a i n t i f f - a p p e l l a n t ,  was the surest 
and most complete evidence of a contract of pledge 
between the owner of said goods and plaintiff-ap-
pellant. Plaintiff-appellant contends that the 
c h a n g e  o f  p o s s e s s i o n  essential to a contract of 
pledge was legally effected by a delivery of said 
documents to plaintiff-appellant by said owner.

20 An abundance of authority makes it clear that 
goods in the hands of a third person as bailee of 
an owner may be effectively pledged by the owner 
where such bailee is instructed to hold the goods 
thereafter exclusively for the pledgee, and such 
bailee agrees to do so, and the pledgee consents 
thereto. By means of such an arrangement, a 
former relation of bailor and bailee between the 
owner and the third person (his bailee) is ter-
minated and a new and similar relationship of 

3Q bailee and bailor is created between said third 
person and the pledgee.

In the case at bar not only was this arrange-
ment evidenced by the above mentioned docu-
ments delivered to plaintiff-appellant by the 
owner of the goods, but b g  t h e  s u b s e q u e n t  c o n -

d u c t  of the third person (Nonpareil Toy & Novelty 
Company), who thereafter actually held said 
goods exclusively for plaintiff-appellant and sub-
ject to plaintiff-appellant’s exclusive control, and 

4Q delivered to plaintiff-appellant an insurance
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policy covering said goods and issued in plaintiff- 
appellant’s name. (See Agreed Statement of 
Facts, paragraphs 15 and 16; State of Case, page 
37, par. 15, and page 38, par. 16.)

The following cases involved a state of facts 
which was essentially similar to that in the case 
at bar and presented precisely the same question 
of law which is involved herein:

U n i o n  T r u s t  . C o .  v. W i l s o n ,  198 U. S. 
Supreme Court Reports, 530 (49 L.
Ed. 1154).

P i e r c e  v. N a t i o n a l  B a n k  o f  C o m m e r c e  

(Circuit Court of Appeals, 8th Cir-
cuit), 268 Fed. 487;

Y o u n g  v. L a m b e r t ,  L. R. 3 P. C. 142;
J o n e s  v. B a l d w i n ,  12 Pick. (Mass.) 316;
D u b l i n  C i t y  D i s t i l l e r y ,  L t d .  v. D o h e r t y  

(1914) A. C. 823; 20
I s r a e l  v. W o o d r u f f ,  299 Fed. 454;
C o r n e l i u s  v. C .  C .  P i c t u r e s  (Circuit 

Court of Appeals, 2d Circuit), 5 Fed 
(2d) 157;

See also 49 Corpus Juris, 914 and 916.

In the case of U n i o n  T r u s t  C o .  v. W i l s o n ,  198 
U. S. Supreme Court Reports 530 (49 L. Ed. 
1154), the Court dealt squarely with the question 
of the sufficiency of change of possession to satisfy 30 
the requirements, of a pledge. The Court (opinion 
by Justice Holmes) said, at pages 1155 and 1156:

it always is recognized that if the bailee of 
the owner, by direction of the latter, assents 
to becoming bailee for another, to whom the

s?ld’ mo.rtgaged, or pledged the 
g ods, the change in-the character of the 
bailee s holding satisfies the requirement of
or pledge ”  P° Ssession to validate the sale
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In that case the goods were actually kept in a 
separate portion of t h e  p l e d g o r ’ s  o w n  p r e m i s e s ,  

which portion had been leased by the pledgor to 
a warehouse company at a nominal rent. Never-
theless the court held that:

“ The indorsement to a third person, as 
security for loans, of a receipt issued by a 

•|q  warehouse company for goods kept under 
lock and key in a place leased by it from the 
owner of the goods, which receipt recites that 
it received the property on storage, ‘ to be de-
livered only upon surrender of this receipt, 
properly indorsed, and payment of all charges 
thereon,’ is a sufficient delivery as against 
attaching creditors of the owner to validate 
the transaction as a pledge, whether the re-
ceipt is to be deemed a public warehouse re-
ceipt under 111. Rev. St-at. chap. 114, Sec. 2, 
or not.”

20
The case at bar, of course, is even stronger than 
that case because in the case at bar the goods, at 
the time of the pledge, were in the possession of 
the Nonpareil Toy & Novelty Company, in 
Newark, New Jersey, the latter company being 
in no wise connected with the owner of the goods, 
Ferdinand Strauss Corporation, whose place of 
business was located in New York City.

In the case of P i e r c e  v. N a t i o n a l  B a n k  o f  C o m - 
o q  m e r c e ,  (Circuit Court of Appeals, 8th Circuit), 

268 Fed. 487, the Court held that:

‘ ‘ The rule that an article pledged must be 
delivered, to constitute a valid pledge, is sub-
ject to the exception that, when the article is 
in the possession of a third party, it may be 
effectually pledged without change of posses-
sion, provided notice of the pledge is given 
to the party in possession.”

40
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In discussing this matter, the court said at pages 
492 and 493:

. ‘ ‘ One of the reasons, and probably the 
chief reason, for the alleged general rule that 
a_ deposit of the thing pledged is an in-
dispensable attribute of a valid pledge, is 
that such a pledge is indispensable to prevent 
the possession by the pledgor of the thing 
pledged from giving to him a false credit, just 
as the failure to deliver personal property 
sold causes a false credit to the vendor and 
avoids the sale.̂  This reason, however, ceases 
when at the time of the pledge the thing 
pledged is not in the possession of the 
pledgor, but is in the possession and control 
of a third party. On this account, probably, 
tliG authorities disclose the fact that in cases 
of the second class, of which the case at bar 
is one, an exception to the general rule of the 
necessity of the delivery of the thing pledged 
to the pledgee in order to make a valid pledge 
early arose, and has increased in strength 
and breadth, until it has now become as gen- 
eLal ,a® ru ê itself, an exception to the 
eftect that, when the thing pledged was in 
the possession or control of a third party at 
the time of the alleged pledge, it might be 
effectually pledged by the owner of it, or by 
the owner of an interest in it, without any 
change of possession or control of it, if notice 
of thê  fact of the pledge was given to the 
party m possession.”

10

20

30
In the case at bar, of course, the third person, 
viz: the Nonpareil Toy & Novelty Company, was 
admittedly informed of the pledge and “ attorned”  
to the pledgee (plaintiff-appellant).

In 49 Corpus Juris 914, the following rule is 
stated:

manaal delivery or manual takin 
possession of the property pledge is not a 
ways essential to theP validity of “  pledg, 40



The delivery is sufficient if there are circum-
stances which in contemplation of law are 
deemed sufficient to pass the possession of the 
property, * *

# # * # * *
“ Delivery may be sufficiently made of the 

contents of a warehouse by the delivery of 
a key, of a warehouse receipt, or of an order 
which is accepted by the warehouseman. So 
also delivery may be made by the delivery of 
a bill of lading. ’ ’

The same authority, 4 9  C o r p u s  J u r i s , at page 916, 
states that:

“ In the absence of statute, it is immaterial 
to the validity of a pledge whether the 
pledgee himself hold the property or a third 
person hold it for him; and therefore, where 
the parties all agree that the property shall 
be held as security for the pledgee, delivery 
of possession, instead of being made directly 
to the pledgee, may be made to an agent, or 
trustee, of the pledgee; or, by agreement, it 
may be delivered to, or left in the possession 
of, a third person to hold for the pledgee, 
provided the third person has notice of the 
trust and accepts the obligation it imposes, 
and such third person may even be an agent, 
clerk, or servant, of the pledgor.“

In the E n g l i s h  case of Y o u n g  v. L a m b e r t ,  L. R. 
3 P. C. 142 (cited by Corpus Juris), the court held 
that:

“ Where the pledgor sent a note to the cus-
toms officer in charge of goods, requesting 
him to hold them ‘ subject to the order’ of 
the pledgees, they paying the duty and stor-
age charges before removal, and the note was 
accepted by the officer in charge who made a 
corresponding entry in his book, it constituted 
a sufficient symbolical delivery of the goods. ’ ’ 
(See 49 Corpus Juris, 914, note 18A).
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In the case of J o n e s  v. B a l d w i n ,  12 Pick. (Mass.)
316, the court held that:

“ Where the vendee of goods leaves them in 
the vendor’s warehouse, and gives a pledgee 
an order for them on the vendor, which is 
accepted and the goods selected, this is a suffi-
cient delivery, and it is not affected by the 
removal of the goods to another warehouse by 
the vendor with the vendee’s consent.”  (See 10 
49 Corpus Juris, 914, note 22A).

In the English case of D u b l i n  C i t y  D i s t i l l e r y ,

L t d .  v. D o h e r t y  (1914) A. C. 823, the Court held 
that:

Where the goods are in the possession 
ot a third party as bailee for the pledgor, 
possession is usually given by a direction of 
the pledgor to the third party requiring him 
t o  deliver them to, or hold them on account 9n 
ot, the pledgee, followed either by actual de- Z U  

livery to the pledgee or by some acknowledg-
ment on the part of the third party that he 
holds the goods for the pledgee. The form 
m which such direction or acknowledgment is
gT n*nSA immaterial* (See 49 Corpus Juris, note 50A). ’

In the case of I s r a e l  v. W o o d r u f f ,  299 Fed 454 
the Court held that:

Where goods loaded on lighters and in 
possession of a lighterage company are 
pledged, delivery to that company of an order 
Irom the owner to hold the goods for the 
pledgees and subject to their orders is a suffi-
cient delivery.”

In the case of C o r n e l i u s  v. C .  C .  P i c t u r e s  (Cir-
cuit Court of Appeals, 2d Circuit), 5 Fed. (2d) 
157, the controversy related to the validity of a 
chattel mortgage. The chattel mortgage had not 
been recorded but it was claimed by the mort

30

40
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gagee that there had been a c h a n g e  o f  p o s s e s s i o n  

sufficient to comply with the statute. At the time 
of the execution of the mortgage, the mortgaged 
property was in the hands of a third person, viz. 
Evans Company, who was holding the same as 
bailee for the chattel mortgagor. Further facts 
as stated by the Court are that:

10 “ A copy of said mortgage was filed with
Evans Company, and that concern was fully 
advised of the transaction between Wener and 
defendant, and informed that thereafter no 
prints should be made by it from the nega-
tives except as ordered and to the extent of 
order by Wener (the chattel mortgagee).

Thereupon Evans Company entered in its 
own records the fact that these negatives 
were ‘ to be released on order of J. Wener 
only.’ ” • (See page 158).

20 . . .These facts were relied upon to show the requisite
change of possession of the mortgaged property.
The Court said:

“ What can a mortgagee do when the chat-
tels mortgaged to him are in the possession 
of a third person who is neither the agent 
nor tenant of the mortgagor, more than to 
make that third person his bailee as he had 
been the bailee of the mortgagor? Short of 
choosing another bailee, often at very ma-

30 terial expense, no other method of effecting
an actual and continued change of possession 
occurs to us, nor has any other method been 
suggested in argument.”

* * * * * *

“ The language of Holmes, J., in Union 
Trust Co. v .  Wilson, 198 U. S. 530, 536, 25
S. Ct. 766, 767 (49 L. Ed. 1154), is directly 
applicable. That learned judge remarks: ‘ It 
always is recognized that if the bailee of the 
owner, by direction of the latter, assents to 
becoming bailee for another to whom the40
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owner has sold, mortgaged or pledged the 
goods, the change in the character of the 
bailee’s holding satisfies the requirement of 
a change of possession to validate the sale or 
pledge.’ This it seems to us is the real test, 
viz: Was there a change in the character of 
the bailee’s holding?

In this instance there assuredly was, for 
on the records of the Evans Company, which 
in the view most favorable to the appellants 
was no more than the mortgagor’s bailee, 
absolute dominion over these cinema nega-
tives passed to Wener, in that Wener alone 
was recognized by Evans Company as having 
authority to release the films producible from 
the negatives. The text-writers unanimously 
recognize similar doctrine, which is summed 
up in 11 C. J. 585, declaring in substance 
that the rule as enunciated by Holmes, J., 
supra, ‘ is applied by the weight of authority 
to cases, where the property is in the posses-
sion of a bailee of the mortgagor.’ The cita-
tions for this pronouncement are extended 
and sufficient, and the only New York case 
cited—and that contra—is Beskin v .  Feigen- 
span, supra, which, as above pointed out, 
goes entirely upon what is apparently the 
New York concept of tenancy and has no re-
lation to a case of bailment where the bailee 
contemporaneously with the execution of the 
mortgage ‘ attorns’ (as the phrase is) to the 
mortgagee.”  (See page 159).

The Court held that there was a sufficient change 
of possession to validate the mortgage.

The case at bar is even stronger than the cited 
case because in the case at bar the third person 
(Nonpareil Toy & Novelty Company) actually 
made a written acknowledgment that it was hold-
ing the said goods for the pledgee and such writ-
ten acknowledgment was turned over to the 
pledgee. This additional significant feature was 
not even present in the foregoing case.

10

20

30

40
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In the case of D i r i g o  T o o l  C o .  v. W o o d r u f f , 

(Court of Errors and Appeals), 41 N. J. Eq. 336, 
the controversy was between an alleged pledgee 
and a subsequent chattel mortgagee. The facts 
as stated in the syllabus were as follows :

“ The Converse Manufacturing Company 
gave to Woodruff, a creditor, a paper ac- 

10 knowledging that they had pledged to him
certain chattels in their factory. One Beers, 
the superintendent of the Converse Company 
was requested, and assented, to hold posses-
sion of the chattels for the pledgee. The chat-
tels remained in the factory, and the super-
intendent exercised the same control over 
them after as he had before the alleged pledg-
ing. Subsequently, the Dirigo Tool Company, 
without knowledge of the transaction, and, 
having been informed by Beers that there 
were no liens upon the chattels, took a mort- 

20 gage upon them to secure a debt and loan.—-
Held, that no lien, by way of pledge, could be 
set up by Woodruff against the mortgage.”

In deciding the case, the Court said at pages 343 
and 344:

“ The chattels pledged, as we have seen, 
consisted of the machinery and tools used in 
the manufacture of tools, and of the manufac-
tured goods. They were, before the alleged 
pledging, in the factory of the owners. After 

30 the alleged pledging, they were still in the
factory of the owners.

Before and after March 31st (the date of 
the alleged pledging) the owners had com-
plete and exclusive possession of the factory 
and contrpl over the contents of the factory.

But it is said that Beers was there, and 
he had promised to hold possession of the 
chattels for the pledgee. Beers was and had 
been the superintendent of the owners. In 
exercising control over the operations of the 
factory, of its machinery and of its products, 
he was probably the most conspicuous repre-
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sentative of the company. The pledgee left 
the company in possession without any visible 
change in the position of the chattels. The 
pledgee left the chattels in the very position 
calculated to lead any person dealing with * 
them to the belief that the Converse Company 
held towards them the same relation it had 
always held.

While this condition of things existed,  ̂
Beers asserted to the agent of the complain- U 
ant that there was no lien upon the chat-
tels, and upon the faith induced by that asser-
tion, and of what he saw, the complainants 
made their loan and took their mortgage.
The defendant is responsible for the condi-
tion of affairs and the occurrences which mis-
led the complainants.

The selection of Beers, occupying the place 
he did, was such as to impose upon the 
pledgee responsibility for his conduct. He 
was placed where his words were in accord- 20 
ance with his surroundings and his inteersts.

There were no means for a creditor or pur-
chaser to ascertain the true posture of affairs 
by any visible feature, and the person selected 
by the pledgee to represent him, instead of 
asserting, repudiated his claim to possession.
His well known position as superintendent 
for the complainants gave force to his 
words.”

This case is of particular interest because it 
presents a situation which is the exact opposite 
of the situation in the case at bar. In the cited 
case the property was i n  t h e  a c t u a l  p o s s e s s i o n  o f  

t h e  p l e d g o r  at the time of the attempted pledge 
and thereafter c o n t i n u e d  to be in the actual pos-
session of the pledgor and s u b j e c t  t o  t h e  p l e d g o r ' s  

a c t u a l  c o n t r o l .  This was the decisive feature of 
the case, as is made clear by the following por-
tion of the court’s decision on pages 342 and 343:

essential feature in a pledging1 is 
delivery of the article bailed.

30

40
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The right of the pledgee rests not upon title, 
for that remains in the pledgor, but upon pos-
session.

This strict requirement is designed not only 
as evidence of the contract of bailment, but 
as a monition to persons dealing with the 
property. Possession is prima facie title, and 
those who deal, concerning property, with a 
person other than he who has it in posses- 

■*■0 sion are put upon inquiry to ascertain by
what right another holds the custody. It is 
true that possession may pass without actual 
tradition of the property. Chattels may be 
of a character which would render this im-
possible or impracticable, or the course of 
mercantile transaction may have adopted a 
symbol, the possession of which is the evi-
dence of possession of property. The de-
livery of a bill of lading or a warehouse re-
ceipt is a delivery of the property. The d e -  

20 livery of the key of a building containing
goods is a delivery of goods, as it passes 
from one to another the power to reach and 
control them. So cumbersome property as a 
raft may be delivered without a physical 
change of situs.

Nor can it be doubted that it is the law 
chattels once delivered may be returned to 
the pledgor for a temporary or special pur-
pose without destroying the lien of the 
pledgee.

But that there must be first a delivery of 
3Q possession to establish a pledge is elemen-

tary law. The character of this delivery must 
be dependent upon the circumstances which 
surround each transaction. In view of the 
purpose which the requirement of a change of 
possession is designed to accomplish, and in 
the light of the legislative policy manifested 
in our statute concerning chattel mortgages, 
it seems clear that such change of possession 
should be as noticeable as the nature of the 
transaction will reasonably permit.’ ’

40
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In other words, the c o n t i n u e d  a c t u a l  p o s s e s s i o n  

of the goods by the pledgor after the alleged 
pledging thereof, defeated the pledge because that 
actual possession (by the pledgor) n e g a t i v e d  the 
existence of a pledge and was p r i m a  f a c i e  evi-
dence to third persons dealing with the owner 
(pledgor) that said goods were free from the lien 
of any pledge. As the Court puts it, u  Possession JO 
is prima facie title, and (conversely) those who 
deal, concerning property, with a person other 
than he who has it in possession are put upon 
inquiry to ascertain by what right another holds 
the custody.”

In the case of N a t i o n a l  B a n k  o f  t i i e  M e t r o p o l i s  

v. S p r a g u e ,  20 N. J. Eq. 13, one of the questions 
related to the validity of a chattel mortgage which 
had not been duly refiled and hence was claimed 
to be invalid on that account. The chattel mort- 90 
gagee claimed that there was a sufficient change 
of possession to take the place of the requisite 
recording of the document. The Court states the 
tacts m this connection as follows :

The mortgagees in a chattel mortgagee 
upon hotel furniture, which contained a provi-
sion that the mortgagors should retain the

8 w?*!- UnÎÜ in Payment, or untilthe chattels should be seized by execution or 
attachment, upon learning that a levy had 
been made attended, by their attorney, at
r n l îw f1 whereiP the Property was, and de-
manded possession. The mortgagors gave
the attorney the keys, went with him through 
the hotel, opened the doors of the various 
rooms, and exhibited the furniture. It was 
then arranged that the property covered by
fn® n,°rt8ag<: should be considered as stored 
lor the mortgagees, and the attorney took 
away a napkin as a symbol of the delivery
cou d uoThl e'inHe d- - Th/ t, this transaction could not aid the claim of the mortgagees - it
poassenssion.n” aCtUal a“ d eontinued change’ of
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It is obvious that the decisive feature in that case 
was the fact that t h e  m o r t g a g o r s  t h e m s e l v e s  con-
tinued in the actual possession and control of the 
chattel mortgaged property even after the sym-
bolical or formal taking of possession by the chat-
tel mortgagee.

10
There is no substance whatsoever to the sugges-

tion that the state of facts in this case involves a 
“ secret lien” . A “ secret lien”  is one which is 
claimed to exist on goods which have been per-
mitted to remain in the a c t u a l  p o s s e s s i o n  of the 
o w n e r  (pledgor) thereby enabling him to obtain 
credit from third persons upon the false appear-
ance of a free and clear title to said property 
inferable from his possession. Such was the 

■ situation in the case of D i r i g o  T o o l  C o m p a n y  v. 
W o o d r u f f , 41 N. J. Eq. 336, hereinabove discussed 
and distinguished from the case at bar.

The true nature of a “ secret lien”  is clearly set 
forth in the decision in the case of P i e r c e  v. N a -

t i o n a l  B a n k  o f  C o m m e r c e  (Circuit Court of Ap-
peals, 8th Circuit), 268 Fed. 487. In that case the 
court said, at pages 492 and 493:

‘ ‘ One of the reasons, and probably the chief 
o q  reason, for the alleged general rule that a de-

posit of the thing pledged is an indispensable 
attribute of a valid pledge, is that such a 
pledge is indispensable to prevent the posses-
sion by the pledgor of the thing pledged from 
giving to him a false credit, just as the failure 
to deliver personal property sold causes a 
false credit to the vendor and avoids the sale. 
This reason, however, ceases when at the time 
of the pledge the thing pledged is not in the 
possession of the pledgor, but is in the pos-
session and control of a third party. On this 

40 account, probably, the authorities disclose the
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fact that in cases of the second class, of which 
the case at bar is one, an exception to the gen-
eral rule of the necessity of the delivery of the 
thing pledged to the pledgee in order to make 
a valid pledge early arose, and has increased 
in strength and breadth, until it has now be-
come as general as the rule itself, an exception 
to the effect that, when the thing pledged was 
in the possession or control of a third party at 
the time of the alleged pledge, it might be ef-
fectually pledged by the owner of it, or by the 
owner of an interest in it, without any change 
of possession or control of it, if notice of the 
fact of the pledge was given to the party in 
possession. ”

In this same connection, in the case of L a n t e r m a n  

v. L u b y  (Court of Errors and Appeals), 96 N. J. 
Law, 255, the court, in discussing liens in general, 
said:

‘ * Secret liens upon chattels are an obstruc-
tion and a menace to trade and as such are 
against the policy of the law. They attempt 
to contradict and to destroy the universally 

t accepted and natural as well as legal badge of 
ownership of chattels, which is possession. 
The law is most jealous in its protection of an 
innocent purchaser of a chattel for value with-
out notice, w h o  h a s  r e l i e d  u p o n  p o s s e s s i o n  a s  

t h e  b a d g e  o f  o w n e r s h i p .  If the property has 
been stolen his title may be bad, but, short of 
that, if he has looked for liens or encum-
brances where the law has told him to look, as, 
for instance, for chattel mortgages in the rec-
ord where they are required to be recorded, 
and he finds none, he is entitled to rely upon 
what the possession tells him.”  (Page 259.)

In other words, a lien comes under the condemna-
tion of the law as “ secret”  where it is asserted 
against persons who have dealt with the p o s s e s s o r  

o f  c h a t t e l s  in the belief, i n d u c e d  b y  h i s  p o s s e s s i o n , 
that h e  was the owner of such chattels. But in the

10
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case at bar the possessor of the goods at the date 
of the pledge, as well as on the date of the attach-
ment, was Nonpareil Toy and Novelty Company, 
and not Ferdinand Strauss Corporation, the at-
tachment debtor. The fact that the goods were in 
the possession of the Nonpareil Toy and Novelty 
Company, which was in no wise related to the 

10 owner of said goods, Ferdinand Strauss Corpora-
tion, and which was located in another city, viz. 
Newark, New Jersey, could not possibly give any 
false impression1 that the goods belonged to Ferdi-
nand Strauss Corporation f r e e  o f  l i e n s  a n d  e n -

c u m b r a n c e s ,  or even imply that the goods were 
being held by the Nonpareil Toy and Novelty 
Company for Ferdinand Strauss Corporation. On 
the contrary, the only inference which Nonpareil 
Toy and Novelty Company’s possession of said 

20 goods might warrant would be an inference 
of title in that company itself. But inquiry 
made of the Nonpareil Toy & Novelty Com-
pany at any time after April 12, 1927 (the 
date of the pledge) by third persons, would 
presumably have elicited information as to the 
fact that the Nonpareil Toy & Novelty Company 
was t h e n  holding the goods as p l a i n t i f f - a p p e l l a n t ’ s  

b a i l e e ,  for there is a legal presumption that the 
Nonpareil Toy & Novelty Company would not 

30 have made a false representation of the facts and 
thereby perpetrated a possible fraud upon the in-
quirers.

Included in the agreed state of facts are certain 
facts which plaintiff-appellant considers immate-
rial, but which defendant-appellee regards other-
wise. Such is the fact that on March 28, 1925 
(two years before the goods in controversy were 
pledged to plaintiff-appellant) plaintiff-appellant 
and Ferdinand Strauss Corporation, the owner of 

40 the goods in controversy, made an agreement of a
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kind which is commercially known as a factoring 
agreement. The purpose of such agreement was 
to furnish the Ferdinand Strauss Corporation 
with loans or advances of money from plaintiff- 
appellant from time to time upon the security of 
merchandise to be pledged with plaintiff-appellant 
by the Ferdinand-Strauss Corporation for the re-
payment of such loans and advances. The amount jo  
of loans to be made was to be proportioned 
to the cost or selling-price of the goods pledged 
with plaintiff-appellant. By said agreement, 
plaintiff-appellant also agreed to collect and 
guarantee collection of all bills for such mer-
chandise aforesaid as would be sold by the 
Ferdinand Strauss Corporation to purchasers ap-
proved by plaintiff-appellant. An incidental ref-
erence to said agreement of March 28, 1925 is con-
tained in the above mentioned document dated 20 
April 12, 1927, whereby the Ferdinand Strauss 
Corporation purported to pledge the goods in con- 
traversy with plaintiff-appellant. The language 
of the said document of April 12, 1927 in that con-
nection is as follows:

“ The goods described below are hereby 
consigned to Mill Factors Corporation to be 
held by them subject to their lien for ad-
vances, outlays and commissions, and are to 
be disposed of in accordance with our agree-
ment with them.”  30

Defendant-appellee seems to entertain the view 
that plaintiff-appellant in this suit is relying upon 
said agreement of March 28,1925, as a basis for 
plaintiff-appellant’s asserted right to the goods in 
controversy. Indeed the court below seems to a 
great extent to have entertained the same view, 
for in its decision the court below said:

“ The plaintiff claims the right to the pos-
session of these goods under and by virtue of 40
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an agreement made between the Strauss Cor-
poration, under date of M a r c h  28th, 1925 
* * * ”  (State of Case, p. 67, 11. 27 to 30 in-
clusive).

Such, however, is not the fact, as was made plainly 
evident in the brief filed by plaintiff-appellant 
with the court below. In that brief, plaintiff-ap- 

10 pellant said:
“ The document which actually evidenced 

and effected the pledge was the document des-
ignated Schedule ‘ Gr’, which is attached to and 
made part of the Agreed State of Facts. That 
document is a so-called consignment sheet re-
lating to and describing the merchandise in 
question, dated April 12, 1927 signed by the 
Strauss Company. That document was de-
livered by the Strauss Company to the plain-
tiff on April 12, 1927, together with a docu- 

20 ment attached to and made part of the Agreed 
State of Facts which is designated as Sched-
ule ‘ F \ Schedule ‘ F ’ contained a description 
of the said goods with the following written 
acknowledgment with reference thereto 
signed by the .Nonpareil Toy and Novelty 
Company by its president.

‘ The above merchandise is stored in our 
warehouse in the name of Mill Factors Cor-
poration awaiting their shipping instruc-
tions. We have put a binder in the name of 

o0 Mill Factors Corporation, covering fire in-
surance for the above amount, and as soon 
as we receive policy, we will mail same to 
them.

NONPAREIL TOY & NOVELTY CO.
(Signed) S a u l  J. W e i l

President’ ”

The document dated April 12, 1927 upon which 
plaintiff-appellant does rely, plainly purports, in 
and by itself, to pledge the goods in controversy 

40 with plaintiff-appellant for “ advances, outlays
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and commissions” . That document by its ex-
plicit language is not a prospective but a p r e s -

e n t l y  o p e r a t i v e  one. The document sets forth a 
description of the goods and the location thereof. 
It was delivered by the Ferdinand Strauss Corpo-
ration to plaintiff-appellant on April 12, 1927, to-
gether with the “ invoice”  of Nonpareil Toy & 
Novelty Company for said goods, whereon was 
endorsed the statement signed by the Nonpareil 
Toy & Novelty Company as follows :

“ The above merchandise is stored in our 
warehouse in the name of Mill Factors Cor-
poration awaiting their shipping instructions. 
We have put a binder in the name of Mill 
Factors Corporation, covering fire insurance 
for the above amount, and as soon as we re-
ceive policy, we will mail same to them. ’ ’

The Ferdinand Strauss Corporation was on said 
date actually indebted to plaintiff-appellant for 
advances, etc. in the sum of $317,500.00. The Non-
pareil Toy & Novelty Company had previously 
on said date, viz. April 12, 1927, been informed of 
the fact that the Ferdinand Strauss Corporation 
had pledged said goods with plaintiff-appellant 
and accordingly the Nonpareil Toy & Novelty 
Company soon after said date sent to plaintiff-ap-
pellant an insurance policy covering said goods 
and issued in the name of plaintiff-appellant. 
These facts, alone, constitute and furnish all the 
essential elements of an effective contract of 
pledge of said goods on that date, viz. April 12, 
1927. On the other hand, the agreement of March 
28, 1925 was an a g r e e m e n t  t o  p l e d g e  the goods. 
It was a p r o s p e c t i v e  and not a presetnly operative 
instrument as regards the creation of any lien in 
favor of plaintiff-appellant on any merchandise. 
It outlined the procedure to be followed thereafter 
by Ferdinand Strauss Corporation and plaintiff-
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appellaiit, which procedure was in fact adopted by 
the acts of the parties hereinabove mentioned, 
which took place on April 12, 1927 resulting in a 
pledge of the merchandise in controversy with 
plaintiff-appellant. Plaintiff-appellant in no 
sense relies on said agreement of March 28, 1925 
or purports to rely on same in this case« It fol- 

-j q  lows, therefore, that none of the other facts con-
nected with the said agreement of March 28, 1925, 
or the provisions thereof, and set forth in the 
agreed state of facts, need to be considered in de-
termining this controversy.

One of such irrelevant facts, however, might 
well be briefly discussed since particular reference 
has been made to it o b i t e r  d i c t a  in the decision of 
the court below, viz. the reference to Section 45 of 
the New York Personal Property Law and the 

2q  “ Third”  provision of the contract of March 28, 
1925, whereby it was agreed as follows:

“ It is agreed that upon the premises upon 
which said goods are consigned to the Factor 
and sold hereunder, there shall be displayed 
at the entrance thereof and within the said 
premises, and at any other place or places 
where the same may be required, a sign or 
signs of the kind and character as follows: 
‘ Mill Factors Corporation Factor for The 
Ferdinand Strauss Corporation’. ”  (See State 

3Q ' of Case, p. 47.)

The quoted provision of said contract was obvi-
ously intended f o r  t h e  b e n e f i t  o f  p l a i n t i f f - a p p e l -

l a n t  and was designed to secure compliance by the 
Ferdinand Strauss Corporation with the provi-
sions of Section 45 of the New York Personal 
Property Law, by virtue of which a lien upon 
property may be preserved even though the prop-
erty remains i n  t h e  a c t u a l  p o s s e s s i o n  o f  t h e  

o w n e r .  The Act provides that.
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1 “  Liens upon merchandise or the proceeds
thereof created by agreement for the purpose 
of securing the repayment of loans or ad-
vances made or to be made upon the security 
of said merchandise and the payment of com-
missions or other charges provided for by 
such agreement, s h a l l  n o t  b e  v o i d  or presumed 
to be fraudulent or void as against creditors 
or otherwise, b y  r e a s o n  o f  w a n t  o f  d e l i v e r y  

t o  o r  p o s s e s s i o n  o n  t h e  p a r t  o f  t h e  l i e n o r ,  

whether such merchandise shall be in exist-
ence at the time of the creation of the lien or 
shall come into existence subsequently there-
to or sjall subsequently thereto be acquired 
by the person creating the lien, provided there 
shall be placed and maintained in a conspicu-
ous place at the entrance of every building or 
place in or at which such merchandise, or any 
part thereof, shall be located, kept or stored, 
a sign on which is printed in legible English, 
the name of the lienor and a designation of 
said lienor as lienor, factor or consignee, and 
provided further that a notice of the lien is 
tiled, etc.

* * * # # #
It must be tiled with the officer designated 

in section two hundred and thirty-two of the 
lien law, in every town or city where the mer-
chandise subject to the lien, or any part 
thereof, is or at any time shall be located, 
kept or stored, and also in the town or city 
where the principal office or place of business 
of the lienor within the state is or at any time
41 t 43 l0Cated‘ ”  (See State oi? Case, Pages

It is to be noted that the word “ l i e n o r ”  used in 
the foregoing statute, refers to the person who i s  

g i v e n  the lien, viz. the pledgee, and not to the 
owner of the goods, viz. the pledgor. It is plainly 
evident that the above mentioned provision of the 
said contract of M a r c h  28, 1925 was framed in 
view of said provision of the New York Personal
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Property Law and in contemplation of a situa-
tion in which the F e r d i n a n d  S t r a u s s  C o r p o r a t i o n  

might retain i n  i t s  o w n  p o s s e s s i o n  property which 
would already have been pledged by it to plaintiff- 
appellant and upon which it had secured loans 
and advances of money from plaintiff-appellant.

Any argument to the effect that the foregoing 
■j q  provision of said factoring agreement, in the 

event of non-compliance therewith, could create 
any right i n  c r e d i t o r s  o f  t h e  F e r d i n a n d  S t r a u s s  

C o r p o r a t i o n  as against plaintiff-appellant, is non-
sensical. Such an argument is opposed to every 
reasonable construction of the said provision, 
and moreover is in conflict with the elementary 
rule of law that no rights can arise under a con-
tract in favor of third persons not parties thereto, 
unless the contract was intended for the benefit 

2q  of such third persons. It could scarcely be con-
tended that the contract of March 28, 1925 was 
entered into for the benefit of creditors of the 
Ferdinand Strauss Corporation.

But aside from all other considerations, it is 
perfectly clear that the foregoing provision of 
the contract of March 28, 1925, as well as Section 
45 of the New York Personal Property Law, 
could in any event have no application (even in 
the New York courts) to a situation in which mer- 
chandise of the Ferdinand Strauss Corporation 
was actually in the possession o f  a  t h i r d  p e r s o n  

holding same as bailee of a p l e d g e e ,  as in the case 
at bar. In other words, it could not possibly be 
contended that said provision of the contract con-
templated that where goods belonging to Ferdi-
nand Strauss Corporation were actually in the 
possession of a n  i n d e p e n d e n t  t h i r d  p e r s o n  in his 
own place of business, it would be necessary that 
a sign be put up upon the place of business of 
such independent third person indicating to the
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public that there was contained on said premises 
goods belonging to Ferdinand Strauss Corpora-
tion. The mere statement of such a proposition 
demonstrates its absurdity. But as the court be-
low appropriately says in its decision, this case 
must be decided in accordance with the laws of 
New Jersey and not the laws of New York (State 
of Case, page 69, lines 34 and 35). Consequently, j q  
if only for this reason, the above mentioned pro-
vision of the contract of March 28, 1925 and Sec-
tion 45 of the New York Personal Property Law 
(to which same relates) are wholly irrelevant and 
immaterial to a determination of this case.

It is respectfully submitted that the judgment
of the court belowmrreversed.

A
Respectfully submitted,

BILDER & BILDER, ^
A t t o r n e y s  o f  P l a i n t i f f - A p p e l l a n t .

O f  C o u n s e l :

W a l t e r  J . B i l d e r .
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M i l l  F a c t o r s  C o r p o r a t i o n , a  
corporation,

P l a i n t i f f - A p p e l l a n t ,

v s .

T h e  G u a r d i a n  T r u s t  C o m p a n y , 
a corporation, C o n r a d  D e u c h - 
l e r , individually and as Sher-
iff of Essex County, L i b e r t y  
T r u s t  C o m p a n y , a corpora-
tion, and N o n p a r e i l  T o y  & 
N o v e l t y  C o m p a n y , a corpora-
tion,

D e f e n d a n t s - A p p e l l e e s .

O n  A p p e a l .

BRIEF ON B EH ALF OF D EFEN D AN TS- 
APPELLEES.

Statement of the Facts.

The facts in the instant case have been set 
forth in an agreed Stipulation of Facts which, 
with its schedules, appears on pages 34 to 60 of 
the State of Case.

It appears from the agreed Stipulation of 
Facts that on or about April 1, 1927, Nonpareil 
Toy & Novelty Company sold to the Ferdinand 
Strauss Corporation 304 gross of toy locomotives 
(State of Case, p. 35, 11. 29 to 36), and sent said 
corporation an invoice (State of Case, p. 57), 
from which it appears that the said Nonpareil 
Toy & Novelty Company held these goods on its 
premises awaiting shipping instructions from the 
owner of the merchandise, Ferdinand Strauss 
Corporation. Thereafter, it appears from the
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facts that these goods were “ consigned”  to Mill 
Factors Corporation by the owner, Ferdinand 
Strauss Corporation, pursuant to a financing 
agreement of the parties. Any interest which 
Mill Factors Corporation thereby acquired in 
this merchandise was not disclosed to the people 
of New Jersey, and especially to New Jersey 
creditors of Ferdinand Strauss Corporation in 
any manner whatsoever. No document was re-
corded ( State of Case, p. 38, 1. 13); no signs of 
any kind were placed upon the premises of Non-
pareil Toy & Novelty Company indicating that 
Mill Factors Corporation had any interest in any 
merchandise stored upon those premises (State 
of Case, p. 37, 1. 18); the merchandise in ques-
tion bore upon it no signs or labels which would 
in any way indicate the interest of Mill Factors 
Corporation (State of Case p. 37, 1. 15).

The said Ferdinand Strauss Corporation was 
indebted to the Guardian Trust Company in a 
substantial sum of money and the latter com-
pany on December 19, 1927, knowing of the pres-
ence of this merchandise on the premises of Non-
pareil Toy & Novelty Company (State of Case, 
p. 39, 1. 30), caused to be issued out of the Essex 
County Circuit Court a writ of attachment in 
an action against the Ferdinand Strauss Corpor-
ation. The sheriff’s deputy who was delegated 
to execute the writ went to the premises of Non-
pareil Toy & Novelty Company and inquired for 
the merchandise which had been manufactured 
for Ferdinand Strauss Corporation (State of 
Case, p. 39, 1. 18). The goods in question were 
pointed out to him by the president of the Non-
pareil company and thereupon the deputy at-
tached that merchandise under the writ.

After said attachment had been effected, Mill 
Factors Corporation, claiming to be the owner
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of said merchandise (State of Case, p. 6, com-
plaint, par. 1), caused said merchandise to be re-
plevied from the possession of the sheriff. There-
after, the attachment suit proceeded to judg-
ment in favor of the attaching and applying 
creditors and that judgment awaits its satisfac-
tion in the determination of this case.

We shall now examine the documents under 
which appellant claims its interest in the mer-
chandise in question. Appellant in its brief (p. 
22, 1. 37) relies upon the document dated April 
12, 1927, which appears as Schedule G of the 
agreed Stipulation of Facts (State of Case, p. 
59). When we examine Schedule G to determine 
the effect of the instrument we are by its very 
terms directed to a pre-existing agreement which 
is incorporated in that document by reference. 
That document recites that the goods consigned 
to appellant “ are to be disposed of in accordance 
with our agreement with them;”  and that agree-
ment is set forth in the agreed Stipulation of 
Facts as Schedule C (State of Case, p. 46).

Appellant in its brief (p. 24, 1. 5) states that 
it “  in no sense relies on said agreement of March 
28, 1925, or purports to rely on same in this 
case.”  That agreement, nevertheless, is an inte-
gral part of this case and cannot be waived aside 
and excluded from the consideration of the 
Court. That agreement is expressly pleaded by 
appellant in its re-amended reply and answer 
to counter-claim (State of Case, p. 14, 11. 18 to 
28); it is set forth in the agreed Stipulation of 
Facts (State of Case, p. 46); the indebtedness 
of Ferdinand Strauss Corporation to appellant 
arose and existed under that agreement (State 
of Case, p. 38, L 18); and being the express con-
tract of the parties pursuant to which they acted 
and dealt, it must determine their rights.

New Jersey State Library



4

That agreement upon examination is indeed 
an anomalous one. At the outset the parties are 
referred to as factor and consignor, but as we 
read further it becomes apparent that the agree-
ment is purely a financing agreement. Its mate-
rial terms, when freed from the cloak of verbi-
age, prove to be this: The factor advances 
money to the consignor on goods which the said 
consignor “  consigns’ ’ to it, the consignment of 
goods being merely the signing and delivery of 
a paper similar to Schedule G (State of Case, p. 
59). The merchandise does not move (State of 
Case, p. 37, 11. 26 to 33). The factor receives a 
certain rate of interest oil the money advanced 
and a certain percentage for its services (State 
of Case, p. 49, 1. 38 to p. 50, 1. 12; p. 50, 11. 25 to 
33; p. 51, 11. 8 to 16 etc.). It is agreed that “ the 
factor shall at all times have the exclusive pos-
session and control of said consigned goods, and 
as security for its advances *  *  *  commis-
sions, interest, expenses and other charges *  *

*  * a general lien upon all of the consigned 
goods and upon all proceeds of sale thereof, and 
upon any and all accounts, notes, drafts, bills 
receivable or evidences of indebtedness arising 
from any such sales”  (State of Case, p. 51, 1. 37 
to p. 52, 1. 18). The physical handling of the 
goods and their sale, subject to approval by the 
factor of the credit risk seems to be done by the 
consignor (State of Case, p. 47, 1. 30).

It is also important to note that it is provided 
in and by the terms of that agreement that “ the 
sole relationship herein created between Con-
signor and Factor is that of Principal and Agent 
respectively”  (State of Case, p. 52, 1. 37).

We now turn to an examination of the law 
applicable to the documents hereinabove referred 
to and the facts of the case.
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I.

The contract between Appellant and Ferdinand 
Strauss Corporation was not a contract of pledge.

Since the consignment upon which appellant 
relies (Schedule G, State of Case p. 59) incorpor-
ates in it by reference the provisions of the sub-
sisting agreement, the exact intentions of the 
parties must be sought in that agreement.

The State of New York, in which this contract 
was made, has by legislation created a statutory 
lien upon merchandise or the proceeds thereof 
by virtue of Section 45 of the Personal Property 
Law of that State (State of Case, pp. 41-43). 
That statute follows the policy of all laws creat-
ing statutory liens, and where the merchandise 
has not been delivered to tlie factor and is not 
in the possession of the factor, provides for the 
display of conspicuous signs upon the premises 
where the merchandise is stored, notifying the 
world at large of the interest of the factor there-
in, and for the filing of a verified notice of lien 
“ in every town or city where the merchandise 
shall be located, kept pr stored.”

That was the lien which the parties intended 
to effectuate and did effectuate as to any mer-
chandise in the State of New York. This be-
comes apparent when we note that the agreement 
in the instant case provides for the display of 
the required signs on “ the premises upon which 
said goods are consigned to the factor and sold 
hereunder”  (State of Case, p. 47, 1. 16), and the 
appellant has pleaded compliance with that por-
tion of the agreement and with that requirement 
of the statute (State of Case, p. 20, 1. 34), and 
that compliance has also been set forth in the 
agreed Stipulation of Facts (State of Case, p  
34, 1. 34 to p. 35, 1. 11). Appellant also filed the
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required notice in the office of the Register of 
New York County (State of Case, p. 35, 1. 12), 
and an examination of the notice filed (State of 
Case, p. 44) discloses that appellant expressly 
claimed its lien under the statute referred to.

Unfortunately for appellant, New Jersey has 
no such statutory lien and, of course, the rights 
of the parties litigant must he determined by the 
laws of this State, the situs of the property 
( S c h m i d t  v. P e r k i n s , 74 N. J. L. 785; C r o n a n  v.
F o x ,  50 N. J. L. 417). That being so, appellant 
now claims that the transaction was a pledge.
That claim is retrospective, to say the least, and 
is hardly substantiated by the express agreement 
of the parties and their conduct pursuant thereto.

A similar situation was presented to the Su-
preme Judicial Court of New Hampshire in the 
case of J a n v r i n  v. F o g g  (49 N. H. 340). The 
plaintiff in that case held a mortgage and had &

actual physical possession of the goods as secur-
ity for a debt. The validity of the mortgage 
being questioned, the plaintiff claimed to hold 
the goods as pledgee. The Court said (at p.
351):

“ Where the parties made a mortgage, and 
relied upon that alone, and the plaintiff 
claimed to hold under it, as a mortgage, and 
took possession as mortgagee, and held in 
that capacity alone, never claiming to be a 
pledgee, and the matter of the pledge was 
never thought of by anybody until the trial, 
we do not understand how the whole charac- -0

ter of the possession could then at once be 
changed without some new contract, or how 
one contract can thus be changed for another 
and an entirely different contract without 
at least the intention of the parties thus to 
change it.”



The agreement in the case at bar was drawn 
in New York State with the obvious intention 
of creating a lien pursuant to Section 45 of the 
New York Personal Property Law, and the legal 
relationship there created is determined by the 
law of that State ( D o u g h e r t y  C o .  v. K r i m k e ,  7 
Adv. Rep. 240; 144 Atl. Rep. 617). That rela-
tionship there established determines the status 
of the parties to that agreement. Neither can 
now say that the legal relationship was other-
wise in an effort to establish a lien by way of 
pledge under the New Jersey law, which deter-
mines the status of the chattels in question.

In this connection it may be noted that the 
consignment upon which appellant claims to rely, 
far from making any new contract, actually con-
firmed the existing arrangement and was made 
pursuant to it.

Even if we examine that instrument upon 
which appellant relies separate and apart from 
the agreement to which it refers, we find no indi-
cation of a pledge.

The goods are stated to be “ consigned”  to the 
appellant. Appellant in its brief (p. 6, 1. 3) 
gives as the meaning of the word consign “ to 
transfer possession.”  That definition is inade-
quate as appears from an examination of the 
authorities, among those the one cited by ap-
pellant (12 Corpus Juris, 526); and the common 
understanding of the term is quite a different 
one too. The authority cited by appellant, for 
instance, gives a more usual meaning of the 
term and one which conforms to the proper un-
derstanding of the term, namely, “ to deposit 
with”  or “ to send to”  another, such as “ an 
agent, commission merchant, correspondent or 
factor, to be sold, stored, etc.”  In the case at 
bar the parties in their agreement (Schedule C,
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State of Case, p. 46) have designated themselves 
Factor and Consignor so that the meaning of 
the term as used by the parties becomes appar-
ent; and when we recall that factors have a lien 
(founded upon possession, of course,) that part 
of Schedule G which refers to appellant's “ lien 
for advances, outlays and commissions" is en-
tirely consistent with the expressed intent of the 
parties.

As to a factor’s lien, it may be noted in passing 
that the goods in question were never physically 
delivered to appellant (State of Case, p. 37, 11.
27-33); and it is apparent from a reading of the 
agreement under which the parties operated that 
the appellant did not sell the goods or ever in-
tend to sell them. The lien there agreed upon 
was not for appellant’s services as selling agent, 
but by way of interest and charges for lending 
money to Ferdinand Strauss Corporation. For 
these reasons, presumably, appellant has not 
urged such a lien and did not urge same before 
the lower court (State of Case, p. 71, 1. 31).

It is respectfully urged that a pledge cannot 
be created without an intent and agreement to 
pledge. Not only is such an intent absent from 
the case at bar, but it is in fact expressly nega-
tived by the agreement and conduct of the part-
ies.

n .  *

The alleged pledge also fails by reason of want 
of possession in the pledgee.

The cases cited by appellant (brief, p. 7) on 
the question of the possession necessary to a 
pledge, are in most cases distinguishable from 
the case at bar.
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The instant case, for example, does not involve 
the transfer of a bill of lading or warehouse re-
ceipt, such a transfer asi has been construed to be 
a real delivery. In U n i o n  T r u s t  C o .  v. W i l s o n  

(cited by appellant at page 7) valid warehouse re-
ceipts were endorsed over and delivered to the 
pledgees, and the Court expressly said (at p. 536) 

“ The transfer of the receipt is not a sym-
bolical delivery; it is a real delivery to the 
same extent as if the goods had been trans-
ferred to another warehouse named by the 
pledgee. ’ ’

The case of P i e r c e  v. N a t i o n a l  B a n k  o f  C o m -

m e r c e ,  (cited at page 7 of appellant’s brief) was a 
suit in equity involving no rights of third parties. 
It appears that the custodian of the securities 
who had a prior lien, refused to recognize the 
lien of this pledgee. The Court said (at pp. 493, 
494):

“ And here are the rules and principles 
applicable to and decisive of the question 
now under consideration in the case at hand: 
This is a suit in equity. It is brought to en-
force the equitable lien on the (securities) 
first pledged to the bank, evidenced by the 
collateral note of the construction company 
dated November 17, 1908. If the parties to 
that note intended to create such a lien, and 
if the intention clearly appears from the 
note and the facts alleged in the complaint, 
it is not material whether it fell under the 
category of a pledge, a mortgage, an assign-
ment, or some other name.”

Manifestly, that is a different situation than 
the one present in the case at bar.

In the case of Y o u n g  v. L a m b e r t ,  an English 
case (cited by appellant at page 7), it appears that 
the goods were in a customs warehouse. More-
over it is significant that the Judges of the Su-
perior Court of Lower Canada had decided



10

against the pledgee, and that their decision had 
been affirmed by the Court of Queens Bench of 
Lower Canada. The case was thereafter heard 
by the English Privy Council e x  p a r t e  (the re-
spondent not appearing) and reversed.

The D u b l i n  C i t y  D i s t i l l e r y  c a s e  (cited by ap-
pellant at page 7) decided that there was no valid 
pledge; the facts in that case showed that the 
goods were in a warehouse, that a delivery war-
rant had been delivered to the alleged pledgee 
together with the invoice corresponding to the 
number on the warrant; an entry had been made 
in the stock book of the warehouse opposite the 
number of the warrant delivered. The difficulty 
with the alleged pledgee’s position in the mind 
of the Court seemed to be the fact that the 
pledgor had dealt with the goods. In the instant 
case, too, it appears from the agreement between 
the appellant and consignor, that the actual sell-
ing of the goods was done by the consignor 
(State of Case, p. 47, 1. 30).

It appears from a reading of the case of 
I s r a e l  v. W o o d r u f f  (cited by appellant at page 7), 
that the alleged pledgee held a bill of sale for 
the goods. The case of J o n e s  v. B a l d w i n  (cited 
by appellant at page 7), was decided in Massachu-
setts in 1832 and it may be observed that since 
that date security transactions have become con-
siderably more involved, and the interests of 
creditors, by progressive legislation, have been 
more zealously protected by recording statutes 
and other stringent requirements.

Appellant (at page 7 of its brief) cites the case 
of C o r n e l i u s  v. C .  C . P i c t u r e s .  The Court’s atten-
tion is respectfully directed to the fact that this 
case was first reported in 297 Fed. 444. In that 
report of the case, the “ mortgagee”  proved that 
he held a note of the “ mortgagor”  in the sum of
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$25,000.00 and an agreement by the mortgagor 
to assign all its right, title and interest in cer-
tain negatives; that notification had been given 
to the “  bailee ”  to hold certain specifically desig-
nated films subject to the written order and con-
sent of the “ mortgagee.”  The Circuit Court of 
Appeals found that notwithstanding these facts, 
there was no valid chattel mortgage.

An order was then entered in the proceedings, 
permitting the alleged mortgagee to take testi-
mony to show if he could, such additional facts 
as would validate his mortgage. The case was 
then referred back to the District Court for that
purpose and then came up again on appeal to 
the Circuit Court. The report of that case in 5 
Fed. (2d) in which the mortgage is decided to 
be valid, reads as follows:

“ The mortgagee was permitted to take 
evidence and showed (what had not been 
proven when the case was here before) that 
the defendant company owned said cinema 
negatives which were stored with a concern 
doing an independent business, i .  e . ,  the 
Evans Co. This storage was necessary be-
cause such negatives are highly inflammable 
and the Evans Co. had lawful conveniences 
for storing them which the defendant herein 
had not.

“ Furthermore, it was the business of the 
Evans Co. to make prints from these nega-
tives and it had apparently done so upon 
orders given by the defendant herein, and 
received pay for so doing. A formal instru-
ment of mortgage was executed by the de-
fendant and delivered to Wener (the mort-

e e l i  ^ C0Py of sai(* mortgage was filed 
with the Evans Co. and that concern was 
tully advised of the transaction between 
Werner and the defendant, and informed that 
thereafter no prints should be made by it 
trom the negatives except as ordered, and 
to the extent of order by Wener/ *
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It is respectfully submitted that the facts in 
the above case as reported first are more closely 
amalagous to the instant case than the facts as 
they appear in the second report. It is appar-
ent from a reading of the second report of the 
case that the Court reversed its position, and it 
says so in so many words, because first, the chat-
tels (negatives) were stored with a concern whose 
business it was to make prints from those nega-
tives and for that reason, had to remain in the 
possession of that bailee; because second, “ this 
storage was necessary because such negatives 
are highly inflammable and the Evans Co. had 
lawful conveniences for storing them, which the 
defendant herein had not;”  and because, third, 
“ a formal instrument of mortgage was executed 
by the defendant.”

These elements are all absent from the in-
stant case. There was no formal instrument of 
mortgage. There was no reason for these goods 
remaining on the premises of the Nonpareil Toy 
& Novelty Company. That company had finished 
all its work on the goods and was merely storing 
them; the goods could have been stored any-
where else with equal security, and the plaintiff, 
in the regular course of its business, must have 
had many places to which it could easily have 
had these goods delivered and stored for it.

The cases which follow are illustrative of the 
attitude of our courts and the courts of our sis-
ter states in dealing with liens of the type in 
question in the case at bar. We shall, in some 
instances, refer to cases involving factor’s liens 
and chattel mortgages, but it is submitted that 
the required possession in these cases (in the 
absence of recording) is quite similar.

“ Delivery of possession is the very life 
of a pledge. No mere agreements respecting
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possession can create it. The contract of 
pledge cannot exist outside of the fact of 
change of possession. The pledgor must 
dispossess himself openly, completely, un-
equivocally and ‘ without deceptive combina-
tions which lead third persons into error as 
to the real possession of the thing’ ; and the 
pledgee must take and maintain an open, ex-
clusive and unequivocal possession. (Citing 
cases.)”  ( S e c u r i t y  W a r e h o u s i n g  C o .  v. 
H a n d ,  143 Fed. 32.)

In the instant case we believe that the most 
that can be claimed for appellant is an “ agree-
ment respecting possession.”  Before the alleged 
pledging the goods in question in the instant case 
were on the premises of the Nonpareil Toy &  

Novelty Company; after the pledging they were 
still on those premises. There was no delivery; 
there was no possession in the pledgee. There 
was, at most, an agreement made by the Non-
pareil Toy & Novelty Company to hold the said 
merchandise in the name of the factor, and sub-
ject to its shipping instructions. This could not 
take the place of delivery and possession.

Appellant, in its brief (pp. 14-16), has quoted 
at length from the case of D i r i g o  T o o l  C o .  v. 
W o o d r u f f .  While it is true that in that case 
the chattels remained in the factory of the owner, 
the language of the Court indicates that its atti-
tude is not limited to that situation. It said (at

But that there must be a delivery of pos-
session to establish a pledge is elementary 
law. The character of this delivery must be 
dependent upon the circumstances which sur-
round each transaction. In view of the pur-
pose which the requirement of a change of 
possession is designed to accomplish, and in 
. e ught of the legislative policy manifested 
m our statute concerning chattel mortgages 
it seems clear that such change of possession



should be as noticeable as the nature of the 
transaction will reasonably permit.’ ’

“ Under our statute, nothing short of a 
registration or an actual and continued 
change of possession will operate to create 
a lien by way of mortgage. While the provi-
sions of this statute are not applicable to 
pledges, still they display a clear legislative 
policy in opposition to the creation of secret 
liens upon personal property. If the trans-
action now claimed to be a pledge created a 
lien good against the world, I see no occa-
sion for any creditor to resort to the pub-
licity of the chattel mortgage act to obtain 
security for his debt.”

The nature of the transaction in this suit rea-
sonably permitted a change of possession far 
more noticeable and clear than the facts show. 
No effort at all was made by the alleged pledgee 
to give any outward appearance of the change of 
possession claimed by it. Under the circum-
stances, we believe the lien claimed by the 
pledgee can properly be termed a secret one.

Two cases decided in the Federal Court aris-
ing in the State of New York are noteworthy as 
indicative of the attitude of the courts of that 
State in dealing with these financing arrange-
ments. They are O n w i e n  v. T a l c o t t ,  188 Fed. 
Rep. 401, and I n  R e  M e r s ,  37 Fed. Rep. (2d) 1. 
Each of the claimants in those cases was a factor 
of the type of the appellant in this case. The 
Court in the Ommen case said:

“ This is one of the innumerable schemes 
by which merchants have attempted to cre-
ate liens on their goods which shall be un-
known to their creditors and shall not affect 
their credit, but which shall be enforceable 
if bankruptcy occurs. They are all based on 
the idea of giving notice enough to satisfy 
the law and not enough to inform the cred-
itors. ’ ’
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The Court concluded by stating that:
‘ ‘ It is absolutely essential to the validity 

of a factor’s lien for advances that the prop-
erty consigned shall be delivered by con-
signor to consignee.”

A  case decided in the State of Iowa ( H o d g e s  

&  C o .  v. K i m b a l l ,  19 Iowa, 577) is indicative of 
the attitude of the courts of that State. In that 
case grain was consigned to a commission mer-
chant under agreement to sell the same and 
apply the proceeds towards the re-payment of 
advances. The grain was placed on cars con-
signed to the commission merchant. A  creditor 
attached this merchandise on the cars, and in 
a contest between that creditor and the com-
mission merchant, the Court decided in favor 
of the creditor, holding that the factor did not 
have the possession requisite to a factor’s lien. 
Assuredly, the factor did not have the posses-
sion requisite to a pledge.

Another case which discloses a great sim- 
larity in facts is that of M o f f a t  v. B e e l e r  (91 
Kansas, 209). It appears from that case that 
one Beckwith, a merchant, executed a chattel
mortgage on his stock of goods to a bank, and 
the bank took possession of the property mort-
gaged. Ten days later he executed a second 
chattel mortgage to Beeler, the president of 
that bank, and the goods being then in the 
possession of the bank, and the bank being 
notified of this second mortgage, it agreed to 
hold possession of the goods also for Beeler, 

e second mortgagee. The merchant was ad-
judicated a bankrupt and in a contest between 
the trustee m bankruptcy and the second mort- 
gagee, the question arose as to the sufficiency 
ot the change of- possession under the second 
mortgage. The Court held that there was not



16

a sufficient change of possession to satisfy the 
statute, and said:

“ In the present case it may be that sub-
stantial justice would have been subserved 
by upholding the second chattel mortgage. 
But the general rule that would be estab-
lished by such a decision here would hamper 
the operation of the recording act and 
might open the door to frequent injustice. 
For illustration, a merchant might make 
a small chattel mortgage on his stock and 
give the mortgagee possession until pay-
ment should be made. A  third person ad-
vised by the record that the stock was worth 
more than the lien might give credit to the 
mortgagor, only to find out later that in the 
meantime a second mortgage for the full 
value of the stock had been given, which 
was not of record, but which was valid be-
cause the first mortgagee had agreed to hold 

v possession for the protection of the second 
mortgagee as well as for his own. The 

whole question is one of legislative policy, 
and our statutes seem to have been drawn 
with a purpose to make the requirement of 
record especially rigid in the case of chattel 
mortgages. * * *”

A case very closely in point, decided in our 
own jurisdiction, is that of H a s t i n g s  v. F i t h i a n  

(71 N. J. L. 311). This case involved a contest 
between a trustee in bankruptcy of a silk manu-
facturer and a factor. The facts showed that 
the manufacturer had executed a bill of sale 
for its stock, manufactured and unmanufactured, 
whether in its factory or in the factories of 
other manufacturers in the process of finishing, 
and the factor had agreed in writing to turn 
over to the manufacturer the net proceeds after 
deducting its advances. The court, after exam-
ining the facts, concluded that the transaction 
was in fact a chattel mortgage. The court next 
considered the question of the sufficiency of the
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delivery and change of possession. These facts 
appeared: On the execution of the mortgage, 
the mortgagees appointed the mortgagors as 
their agents and representatives; one of the 
mortgagees informed the superintendent of the 
plant that it had taken possession of the entire 
plant and thereafter the business, including the 
books and the bank account, which previously 
had been carried on in the name of “ Krueger 
& Stohn”  was conducted in the name of 
“ Krueger & Stohn, Agents.”  After considering 
the facts, the court concluded that they did not 
constitute the delivery and change of possession 
necessary to validate the lien of the mortgage.

Courts have always looked with disfavor upon 
liens of the type involved in the case at bar where 
the facts are such that the goods were capable 
of actual physical possession, and the lien was 
susceptible of record and disclosure to creditors. 
Appellant could very properly have taken a 
mortgage to secure its advances and recorded 
same, or it could have taken the goods into its 
actual possession, or at least remove them from 
the possession of the Nonpareil Company which 
had manufactured the goods for the Ferdinand 
Strauss Corporation, and had been holding the 
goods for shipping instructions from that cor-
poration. And contrary to the presumption in-
dulged in by the appellant (brief, p. 20, 1. 22) 
inquiry made of the Nonpareil Company by the 
deputy sheriff for the goods manufactured for 
Ferdinand Strauss Corporation resulted in the 
goods in question being pointed out by the presi-
dent of the Nonpareil Company, without any ref-
erence whatsoever to the appellant’s alleged claim 
thereto (State of Case, p. 39, 11. 10 to 25). The 
appellant might at least have labeled these goods 
as its property, or in some other way indicated
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to the public at large, and especially to creditors 
its claim to an interest in those goods. It did 
nothing of that nature (State of Case, p. 37, 11. 
15 to 21), and the facts in the case do not spell 
out the possession requisite to a pledge.

CONCLUSION.

The Guardian Trust Company was and is a 
creditor o f Ferdinand Strauss Corporation, a 
foreign corporation. It learned of certain assets 
of that debtor in this State and caused them to be 
attached to satisfy its debt. Thereafter, the suit 
instituted by it, in which other creditors appeared 
as applying creditors, was reduced to judgment. 
After the goods were attached, and before the 
entry of judgment, the appellant herein, assert-
ing that it was the owner of the goods in ques-
tion (State of Case, complaint, p. 6, 1. 22) 
caused the same to be replevied from the sheriff, 
alleging a wrongful taking on January 16, 1928. 
Manifestly, the appellant was not the owner of 
those goods as there is no proof whatsoever of 
such ownership. Moreover, there was no wrong-
ful taking on January 16, 1928, because the 
attachment had been executed on December 19, 
1927.

In addition, the facts do not show a pledge. 
There was no delivery and possession sufficient 
to constitute a pledge. The documents from 
which the appellant must derive its rights show 
that there was no intent in the minds of the 
parties to effect a pledge. Appellant does not 
urge any rights as factor or chattel mortgagee, 
presumably because the facts would not substanti-
ate such a claim. In its last analysis, Ferdinand 
Strauss Corporation and the appellant dealt with 
each other under a financing arrangement which

A

»
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gives rise to a lien in the State of New York 
under Section 45 of the Personal Property Law 
of that State, but which in our State carries no 
such rights.

It is respectfully submitted, therefore, that 
the appellant has not established its right to 
possession necesary to maintain this action, and 
that the judgment of the Essex County Circuit 
Court should be affirmed.

Respectfully submitted,

STEIN, Me GLYNN & HANNOCH,
Attorneys of Defendants-Appellees,

The Guardian Trust Company and 
Conrad Deuchler, individually and as 
Sheriff of Essex County, and

WOLBER & GILHOOLY,
Attorneys of Defendant-Appellee, 

Liberty Trust Company.
EDWARD R. McGLYNN,

Of Counsel.
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• P l a i n t i f f - A p p e l l a n t ,
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T o y  & N o v e l t y  C o m p a n y , a 
corporation,

REPLY BRIEF ON BEHALF OF 
PLAINTIFF-APPELLANT.

At the outset of their brief, under the caption 
“ Statement of Facts,”  defendants-appellees rep-
resent the factual situation so i n c o m p l e t e l y  as to 
call for special notice. In the second paragraph 
of their brief they say:

It appears from the agreed Stipulation 
oi x1 acts that on or about Anril 1 1Q 9 7
Nonpareil Toy &  Novelty Company sold to 
the Ferdinand Strauss Corporation 304 
gross of toy locomotives (State of Case.

D e f e n d a n t s - A p p e l l e e s .

v s .
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were 1 consigned’ to Mill Factors Corporation 
by the owner, Ferdinand Strauss Corpora-
tion, pursuant to a financing agreement of 
the parties.”

At this point they o m i t  to state the essential and 
crucial facts which we shall presently call atten-
tion to, and then proceed to say:

“ Any interest which Mill Factors Corpora-
tion thereby acquired in this merchandise was 
not disclosed to the people of New Jersey, 
and especially to New Jersey creditors of 
Ferdinand Strauss Corporation in any man-
ner whatsoever. No document was recorded 
(State of Case, p. 38, 1. 13); no signs of any 
kind were placed upon the premises of Non-
pareil Toy & Novelty Company indicating 
that Mill Factors Corporation had any in-
terest in any merchandise stored upon those 
premises (State of Case, p. 37, 1. 18); the 
merchandise in question bore upon it no signs 
or labels which would in any way indicate 
the interest of Mill Factors Corporation 
(State of Case, p. 37,1.15).”

The facts which defendants-appellees omitted 
to mention at the point indicated and which we 
now ask this Court t o  i n s e r t  are as follows: that 
the “ consignment”  was made on April 12, 1927, 
in the form of a document which stated that:

“ The goods described below are hereby 
consigned to Mill Factors Corporation to be 
held by them subject to their lien for ad-
vances, outlays and commissions, and are to 
be disposed of in accordance with our agree-
ment with them.” ;

that said document, after describing the goods 
stated that they were then located on the prem-
ises of Nonpareil Toy & Novelty Company in 
Newark, New Jersey; that with said document 
there was delivered to plaintiff-appellant a docu-
ment describing the goods and containing a state-
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ment m a d e  a n d  s i g n e d  by Nonpareil Toy & 
Novelty Company as follows:

“ The above merchandise is stored in onr 
warehouse in the name of Mill Factors Cor-
poration awaiting their shipping instruc-
tions. We have put a binder in the name 
of Mill Factors Corporation, covering fire 
insurance for the above amount, and as soon 
as we receive policy, we will mail same to 
them.,,

and that from and after that date Nonpareil 
Toy & Novelty Company did in fact hold said 
goods exclusively for plaintiff-appellant and sub-
ject to plaintiff-appellant’s exclusive control. The 
insertion of these o m i t t e d  facts in defendants- 
appellant’s brief in the place above indicated 
would preclude and render legally meaningless 
and untenable the second above-quoted portion 
of paragraph 2 of their brief. For said omitted 
facts show (a) that the goods in controversy 
were effectively pledged with plaintiff-appellant, 
(b) that Nonpareil Toy & Novelty Company be-
came the bailee of said goods for plaintiff-appel-
lant, and (c) that there was n o  l e g a l  n e e d  for any 
notification of creditors of Ferdinand Strauss 
Corporation as suggested by defendants-appel- - 
lees, either by recordation, or by “ placing signs 
on the premises of Nonpareil Toy & Novelty Com- 
pany, (an extravagant suggestion) or by putting 
plaintiff-appellant’s ‘ labels’ on the merchandise.”  
P o s s e s s i o n  o f  t h e  g o o d s  by the plaintiff-appellant 
through its a c k n o w l e d g e d  a n d  a d m i t t e d  a g e n t  or 
bailee, Nonpareil Toy &  Novelty Company, was 
notice (if any were needed) of plaintiff-appel-
lant ’s rights to everyone.

Defendants-appellees contend (on page 3) that 
since the document dated April 12, 1927 (State 
of Case, p. 59) on which plaintiff-appellant re-
lies, refers to and hence incorporates the agree-
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ment dated March 28,1925 (State of Case, p. 14), 
plaintiff-appellant’s rights must be determined by 
this agreement of March 28, 1925. This is obvi-
ously a self-contradictory contention. If the docu-
ment dated April 12,1927 incorporates the agree-
ment dated March 28, 1925, the contract con-
sists of both documents and not the one which 
defendants-appellees wish to select, viz. the agree-
ment of March 28,1925. Yet defendants-appellees 
proceed to treat that agreement alone as the 
one which governs this case. Thus defendants- 
appellees under the caption “ The contract be-
tween appellant and Ferdinand Strauss Corpora-
tion was not a contract of pledge”  proceed to 
say :

“ Since the consignment upon which appel-
lant relies (Schedule G, State of Case, p. 59) 
incorporates in it by reference the provisions 
of the subsisting agreement, the exact in-
tentions of the parties must be sought in 
t h a t  agreement.”

Not so. The exact intentions of the “ parties”  
(plaintiff-appellant and Ferdinand Strauss Cor-
poration) must he sought in the agreement of 
March 28, 1928 c o u p l e d  w i t h  the agreement of 
April 12, 1927, the latter consisting of and evi-
denced by documents and conduct, viz: consign-
ment document dated April 12, 1927, (State of 
Case, p. 59), the written acknowledgment and 
“ attornment”  signed by Nonpareil Toy & Nov-
elty Company (State of Case, p .*^), the delivery 
of these documents by Ferdinand Strauss Corpo-
ration to plaintiff-appellant on April 12, 1927, 
the ensuing retention of the goods by Nonpareil 
Toy & Novelty Company e x c l u s i v e l y  f o r  p l a i n t i f f  -  

a p p e l l a n t , and the fact of Ferdinand Strauss’ 
Corporation’s indebtedness to plaintiff-appellant 
on April 12,1927.
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It is only by considering all of these eviden-
tial items and matters together that a court 
can arrive at the true intention of the Ferdinand 
Strauss Corporation and plaintiff-appellant in 
their transaction relating to the goods in contro-
versy which occurred on April 12, 1927. In other 
words, the question in this case is not what did 
the Ferdinand Strauss Corporation and plaintiff- 
appellant intend on M a r c h  28,1924 in and by their 
agreement of t h a t  date, but what did Ferdinand 
Strauss Corporation and plaintiff-appellant in-
tend on April 12, 1927, in and by the transaction 
between them on t h a t  date. The intention to be 
sought is the intention in the agreement of 
April 12, 1927, embodying every relevant matter 
and circumstance.

In the light of this elucidation of the full legal 
situation and the true legal inquiry, defendants- 
appellees ’ i s o l a t i o n  and separate discussion of 
the agreement of March 28, 1924, is utterly irrele-
vant. We concede that i f  that agreement were 
t h e  o n l y  t h i n g  i n  t h e  c a s e , and i f  the other docu-
ments had not been executed and delivered to 
plaintiff-appellant on April 12, 1927, plaintiff- 
appellant could not have claimed the goods in 
controversy under a pledge. We concede that if 
plaintiff-appellant relied on said agreement of 
March, 1924 (a n d  o n  n o t h i n g  e l s e ) ,  plaintiff- 
appellant could not claim the goods in contro-
versy under a pledge. It is true that that agree-
ment b y  i t s e l f  could only avail plaintiff-appellant 
i n  t h e  S t a t e  o f  N e w  Y o r k  and u n d e r  t h e  N e w  

Y o r k  L a w s .  It is true that the only lien intended 
b y  t h a t  a g r e e m e n t  of M a r c h  28, 1924, was a lien 
under t h e '  N e w  Y o r k  l i e n  l a w .  But t h a t  a g r e e -

m e n t  i s  n o t  t h e  a g r e e m e n t  involved in t h i s  c a s e .

et defendants-appellees insist on treating the 
agreement of March, 1924, considered by itself,
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as t h e  a g r e e m e n t  i n  t h i s  case, as witness their 
statement on page 7 of their brief:

“ The agreement in the case at bar was 
drawn in New York State with the obvious 
intention of creating a lien pursuant to Sec-
tion 45 of the New York Personal Property 
Law, and the legal relationship there created 
is determined by the law of that State.”

That statement is perfectly true as to the agree-
ment of March, 1924 considered by itself. It is 
obviously false as to the agreement in this case, 
made on April 12, 1927, even though the latter 
incorporates by reference the terms of the older 
agreement. For on April 12, 1927, Ferdinand 
Strauss Corporation and plaintiff-appellant were 
dealing with goods t h e n  l o c a t e d  i n  N e w  J e r s e y  in 
the hands of an independent third person, (Non-
pareil Toy &  Novelty Company), and it is impos-
sible reasonably to presume that they intended to 
deal with those goods “ pursuant to Section 45 of 
the New York Personal Property Law.”  Parties 
are presumed to know the law and hence Ferdin-
and Strauss Corporation and plaintiff-appellant 
are presumed to have known that a lien could 
not be created by them (contractually) on goods 
l o c a t e d  i n  N e w  J e r s e y ,  under the New York laws, 
but only under the New Jersey laws. Yet it is 
incontestable that they did intend, on A p r i l  1 2 ,  

1 9 2 7  to create a l i e n  in favor of p l a i n t i f f - a p p e l l a n t  

on the goods in controversy in this case. Since it 
is presumed that parties intend their transactions 
and contracts to be effectual, it is to be presumed 
(if any presumption be necessary) that they in-
tended that the lien should be created under 
the New Jersey law.

In the foregoing discussion with regard to the 
agreement dated March 28, 1924, we have laid 
aside all consideration of t h e  e x t e n t  t o  w h i c h  

that agreement i s  incorporated in the document



dated April 12,1927, by reference. The reference 
is contained in the words “ to be disposed of in 
accordance with our agreement with them.,, 
These words e v i d e n t l y  relate only to such provi-
sions of the agreement referred to as are rele-
vant, that is, such provisions as deal with the 
matter of the disposal of goods which have been 
subjected to a lien in favor of plaintiff-appellant 
for moneys advanced, etc. In this view, the only 
provisions of the agreement of March, 1924 which 
thus became a part of the agreement which the 
parties entered into on April 12, 1927 regarding 
the goods in controversy are paragraphs dealing 
with the dosposal of said goods (see State of 
Case, pp. 46 to 54). These paragraphs in no wise 
affect the question raised by defendants-appel- 
lees either one way or another. Hence any 
consideration of the agreement of March 28, 
1924 in this case is irrelevant and needless.

When defendants-appellees finally come to 
make some mention of the true agreement in 
this case, as inevitably they must, they advert 
only to one portion of it, viz. the i i consignment * 1 

document dated April 12, 1927. (State of Case, 
p. 58), saying:

“ In this connection it may be noted that 
the consignment upon which appellant claims 
to rely, far from making any new contract, 
actually confirmed the existing arrangement 
and was made pursuant to it.

Even if we examine that instrument upon 
which appellant relies separate and apart 
trom the agreement to which it refers, we 
Imd no indication of a pledge.”

If defendants-appellees went further and “ ex-
amined”  the additional facts evidentially and 
actually connected with “ that instrument”  they 
would have no discoverable basis for their state-
ment that “ we find no indication of a pledge.”
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They should include in their “ examination”  the 
following essential items, viz. the written acknowl-
edgment s i g n e d  by N o n p a r e i l  Toy & Novelty 
Company and d e l i v e r e d  b y  F e r d i n a n d  S t r a u s s  

Corporation to plaintiff-appellant. (See State 
of Case, pAJT), whereby Nonpareil Toy and 
Novelty Company became plaintiff-appellant’s 
bailee of the goods in controversy, the fact that 
Nonpareil Toy & Novelty Company admittedly 
held said goods continuously thereafter exclus-
ively for plaintiff-appellant and subject to plain-
tiff-appellant’s exclusive order and control, and 
the fact that on said date (April 12, 1927) Ferd-
inand Strauss Corporation was indebted to plain-
tiff-appellant (and continued to owe plaintiff- 
appellant said indebtedness up to and after the 
date of the institution of this suit).

Defendants-appellees make reference to the use 
of the word “ consign”  in the document dated 
April 12, 1927, and argue that it should be 
translated “ deposit with”  rather than “ transfer 
possession to,”  (the meaning suggested by us 
on cited authority). We fail to see what l e g a l  

d i f f e r e n c e  there is between the two meanings, 
both of which are permissible. Parties may 
properly and accurately say, in a written instru-
ment, that goods have been “ deposited with”  one 
party by the other, where in fact the deposit has 
been "made with the party’s agent or bailee, as 
was this fact in this case, where the goods were 
in legal contemplation, “ deposited”  by Ferdi-
nand Strauss Corporation with Nonpareil Toy 
& Novelty Company, as plaintiff-appellant’s 
acknowledged bailee.

Defendants-appellees dogmatically assert that 
“ an intent to pledge is absent from the case at 
bar”  (page 8) but they fail to offer any sugges-
tion as to what on earth “ the parties”  d i d  in-
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tend by the instruments executed and delivered 
on April 12, 1927 and the action then and there-
after taken by them.

In part 2 of their brief, defendants-appellees 
argue that:

i  1 The alleged pledge also fails by reason of 
want of possession in the pledgee. ’ ’

Under this caption defendants-appellees seek to 
distinguish the cases cited by plaintiff-appellant 
on the. subject of the sufficiency of the change of 
possession in the case at bar. With reference 
to the case of U n i o n  T r u s t  C o .  v. W i l s o n  (cited 
by plaintiff-appellant) defendants-appellees argue 
that that case involved “ a bill of lading or ware-
house receipt.”  But in the case at bar the 
pledgor delivered to the pledgee (plaintiff-appel-
lant) a written acknowledgment signed by the 
depositary, Nonpareil Toy &  Novelty Company, 
and reading:

“ The above merchandise is stored in our 
Warehouse awating your shipping instruc-
tions. We have put a binder covering fire 
insurance for the above amount and as soon 
as we receive policy, we will mail same to 
you. ’ ’

There is no essential difference whatsoever be-
tween this written acknowledgment and a ware-
house receipt, so far as the question of construc-
tive change of possession and the law of pledge 
is concerned. The cited case did not turn on 
any technical or unique quality possessed by a 
bill of lading or warehouse receipt, but merely 
recognized such documents as having a symbolic 
character, that is, of standing for goods and 
obligating the signer (bailee) to deliver the 
goods mentioned therein. This same character 
was fully possessed by the Nonpareil Toy & 
i ovelty Company s acknowledgment in this case.



Moreover the Court in the cited case stated as a 
universal rule that:

‘ ‘ It always is recognized that if the bailee 
of the owner, by direction of the latter, as-
sents to becoming bailee for another, to 
whom the owner has sold, mortgaged, or 
pledged the goods, the change in the char-
acter of the bailee’s holding satisfies the 
requirement of a change of possession to 
validate the sale or pledge.”

The Court does not prescribe here that the 
bailee’s “ assent”  must be in the form of a ware-
house receipt or in any particular form what-
soever.

With reference to the case of P i e r c e  v. N a t i o n a l  

B a n k  o f  C o m m e r c e ,  cited by plaintiff-appellant, 
defendants-appellees are in error when they say 
that was a case “ involving no rights of third 
parties.”  In that case the “ third person”  (the 
bank) denied that the pledgor had made the 
requisite delivery to Pierce (the pledgee). De-
fendants-appellees are correct, however, in say-
ing that the case was in equity and actually in-
volved the enforcement of an equitable lien in 
favor of the alleged pledgee. Hence the Court’s 
pronouncements as to the l a w  o f  p l e d g e  are 
o b i t e r  d i c t a .  But as a general statement of the 
law of pledge, made by a United States Circuit 
Court of Appeals, it is o b i t e r  d i c t a  of great 
persuasiveness.

The case of Y o u n g  v. L a m b e r t  cited by plain-
tiff-appellant, is not distinguishable on the ground 
suggested by defendants-appellees, viz. that “ the 
goods were in a customs warehouse.”  There is 
no essential difference between the possession 
of goods by a “ customs warehouse”  and posses-
sion by the Nonpareil Toy & Novelty Company, 
so far as the l a w  o f  p l e d g e  is concerned. The 
comment made by us hereinabove with reference



to the case of U n i o n  T r u s t  C o .  v. W i l s o n ,  is 
wholly applicable here in the same connection. 
Defendants-appellees further remark that the 
case in question (Young v .  Lambert) was de-
cided contrary b y  t h e  t w o  l o w e r  c o u r t s ,  is cer-
tainly no point in favor of defendants-appellees. 
Also that the h i g h e s t  c o u r t  may have decided the 
q u e s t i o n  o f  l a w  in that case, in the absence of 
the respondent, can scarcely impeach the legal 
soundness or authority of the decision.

With reference to the case of D u b l i n  C i t y  D i s -

t i l l e r y ,  L t d .  v. D o h e r t y , cited by plaintiff-appel-
lant, defendants-appellees say that the Court 
there decided that there was no pledge. That is 
so, but that was the result of an application of 
the very rule as to sufficiency of change of posses-
sion for which we cited that case. The Court 
found a s  a  f a c t  that the warehouse belonged to 
the pledgor itself and hence there was no change 
of possession. In the case at bar the Non-
pareil Toy & Novelty Company actually agreed 
in writing to hold the goods exclusively for plain-
tiff-appellant and subject to plaintiff-appellant’s 
exclusive control.

Defendants-appellees’ assertion (on page 10) 
that 1 in the instant case, too, it appears from 
the agreement between the appellant and con-
signor, that the actual selling of the goods was 
done by the consignor”  is erroneous and mis-
leading. The agreement to which they refer, 
being the agreement d a t e d  M a r c h  2 8 ,  1 9 2 4 ,  obvi-
ously does not establish a s  a  f a c t  that “ the 
actual selling of the goods ( h e r e  i n  c o n t r o v e r s y ’  

w a s  d o n e  by the consignor”  (Ferdinand Strauss 
Corporation). For these goods were not even 
owned by the “ consignor”  (Ferdinand Strauss 
Corporation) until A p r i l ,  1 9 2 8 ,  (State of Case,



With reference to the case of I s r a e l  v. W o o d -

r u f f  cited by plaintiff-appellant, defendants-ap- 
pellees say:

“ It appears from a reading of the case of 
Israel v .  Woodruff (cited by appellant at 
page 7), that the alleged pledgee held a bill 
of sale for the goods.”

Their statement is d e c e p t i v e .  The b i l l  o f  s a l e  

alluded to was one that evidenced t h e  s a l e  of the 
goods t o  t h e  p l e d g o r  by the latter’s vendor. This 
d o c u m e n t  of title was t u r n e d  o v e r  to the plegdee 
by the pledgor as c o l l a t e r a l  and as part of the 
pledge transaction. Defendants-appellees’ state-
ment is misleading.

Defendants-appellees’ comment (on page 10) 
on the case of J o n e s  v. B a l d w i n  scarcely requires 
comment from us. The common law regarding 
pledge has not changed since 1832.

With reference to the case of C o r n e l i u s  v. C .  C .  

P i c t u r e s ,  cited by plaintiff-appellant, defendants- 
appellees call attention to the fact that in an 
e a r l i e r  decision of the same Court in the same 
case, in 297 Fed. 444, the Court had held that 
the chattel mortgage was invalid because the evi-
dence failed to show a constructive delivery and 
change of possession. The Court there said:

“ A  constructive delivery and a change of 
possession are argued for because of the 
letter of November 2d to the Evans Com-
pany. But the letter does not notify the 
custodian that it was to hold the negatives as 
the property of the appellant or even that a 
mortgage on the negatives was given. There 
is no suggestion of a change of possession 
for the benefit of the appellant.”  (See 
pages 445, 446).

(It is remarkable that these identical elements 
lacking in that case, are conspicuously present 
in the case at bar.) The case was then remanded
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to the lower court to enable the mortgagee to 
give evidence to supply the missing elements. 
This was done by the mortgagee at the re-trial, 
as appears from the opinion of the Court on the 
second appeal (See 5 Fed. (2d) 157) as follows: 

“ A copy of said mortgage was filed with 
Evans Company (bailee), and that concern 
was fully advised of the transaction between 
Wener and defendant, and informed that 
thereafter no prints should be made by it 
from the negatives except as ordered and to 
the extent of order by Wener (the mort-
gagee).

Thereupon Evans Company (bailee) en-
tered in its own records the fact that these 
negatives were ‘ to be released on order of 
J. Wener only.’ ”

On these new facts the Court held the chattel 
mortgage valid. The “ reasons”  for t h i s  decision 
assigned by defendants-appellees (on page 12 o f 
their brief) are at least fantastic. The true rea-
sons are stated by the Court itself as follows: 

“ It always is recognized that if the bailee 
of the owner, by direction of the latter, as-
sents to becoming bailee for another to whom 
the owner has sold, mortgaged or pledged 
the goods, the change in the character of 
the bailee’s holding satisfies the requirement 
of a change of possession to validate the sale 
or pledge. This it seems to us is the real 
test, viz: Was there a change in the charac-
ter of the bailee’s holding?

“ In this instance there assuredly was, for 
on the records of the Evans Company, which 
m the view most favorable to the appellants 
was no more than the mortgagor’s bailee, 
absolute dominion over these cinema nega-
tives passed to Wener, in that Wener alone 
was recognized by Evans Company as having 
authority to release the films producible from 
the negatives.”
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Defendants-appellees on page 12 of their brief 
suggest that plaintiff-appellant should have re-
moved these goods from the premises of the 
Nonpareil Toy & Novelty Company and s t o r e d  

t h e m  e l s e w h e r e .  By this significant suggestion, 
defendants-appellees demonstrate the insubstan-
tial character of their legal theory. For it is 
obvious that there could be n o  l e g a l  d i f f e r e n c e  

between plaintiff-appellant’s taking the goods 
from Nonpareil Toy & Novelty Company’s prem-
ises and storing them with a n o t h e r  p e r s o n  as its 
bailee, as defendants-appellees suggest, and plain-
tiff-appellants leaving the goods with Nonpareil 
Toy & Novelty Company a s  p l a i n t i f f - a p p e l l a n t ’ s  

b a i l e e  pursuant to an explicit agreement to that 
effect made w i t h  N o n p a r e i l  T o y  &  N o v e l t y  C o m -

p a n y  and Ferdinand Strauss Corporation.

Defendants-appellees on page 13 of their brief 
offer their interpretation of the legal situation 
in this case. They say:

“ In the instant case we believe that the 
most that can be claimed for appellant is an 
‘ agreement respecting possession.’ Before 
the alleged pledging the goods in question 
in the instant case were on the premises of 
the Nonpareil Toy & Novelty Company; 
after the pledging they were still on those 
premises. There was no delivery; there was 
no possession in the pledgee. There was, at 
most, an agreement made by the Nonpareil 
Toy &  Novelty Company to hold the said 
merchandise in the name of the factor, and 
subject to its shipping instructions. This 
could not take the place of delivery and 
possession.”

Our only comment on this statement is that it 
discloses a full recognition of t h e  f a c t s y but an 
utter disregard of t h e  l a w .

On page 15 of their brief defendants-appellees 
quote from the case of O m m e n  v. T a l c o t t ,  188 Fed.



401. That was a suit by a trustee in bankruptcy 
t o  r e c o v e r  p r o p e r t y  taken by the defendant from 
the bankrupt. Defendant claimed he had a p r e -

v i o u s  lien on the goods of the bankrupt. The 
Court found that:

“ There is nothing to show that defendant 
or any one in his behalf was ever in the 
physical possession, custody, and control of 
any of the property of the company at its 
premises until just before the bankruptcy.’ ’ 
(See page 404.)

Defendants-appellees omit to mention this d i s -

t i n g u i s h i n g  f a c t .

The case of I n  r e  M e r z ,  37 Fed. (2d) 1, cited 
by defendants-appellees on page 14 of their brief, 
was one in which the merchandise claimed to be 
pledged, remained at all times in t h e  a c t u a l  p o s -

s e s s i o n  o f  t h e  a l l e g e d  p l e d g o r  himself. The Court 
said:

“ The real difficulty with the claim that 
Auffmordt had possession is that they had 
no power to exclude Merz. They did not hold 
the lease of the premises where the goods 
were stored, and they had no key to the 
premises. The signs on the floors where the 
merchandise was placed were those of M e r z .  

No one going there to purchase goods would 
have had reasonable notice that Auffmordt 
had any interest in the premises.”  (See 
page 3.)

Here was a true case of a s e c r e t  l i e n .

In the case of H o d g e s  v. K i m b a l l ,  49 Iowa 577, 
cited by defendants-appellees on page 15, it is 
obvious that the alleged pledgee never had pos-
session o r  c o n t r o l  of the goods either personally 
or through any agent or bailee.

In the case of M o f f a t  v. B e e l e r ,  91 Kans. 207, 
cited by defendants-appellees on page 15, the 
goods were being held by a prior mortgagee (a
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bank) under a p r i o r  c h a t t e l  m o r t g a g e  and such 
prior mortgagee agreed to hold said goods (sub-
ject to its own prior lien) also in behalf of the 
subsequent mortgagee. The Court said:

“ In the present case it may be that sub-
stantial justice would have been subserved by 
upholding the second chattel mortgage. But 
the general rule that would be established by 
such a decision here would hamper the oper-
ation of the recording act and might open 
the door to frequent injustice. For illustra-
tion, a merchant might make a small chattel 
mortgage on his stock and give 'the mort-
gagee possession until payment should be 
made. A third person advised by the record 
that the stock was worth more than the lien 
might give credit to the mortgagor, only 
to find out later that in the meantime a 
second mortgage for the full value of the 
stock had been given, which was not of 
record, but which was valid because the first 
mortgagee had agreed to hold possession for 
the protection of the second mortgagee as 
well as for his own.”

The decision was obviously justified by the 
peculiar facts, which had the positive effect of 
deceiving creditors. In the case at bar the Non-
pareil Toy &  Novelty Company was not holding 
the goods f o r  i t s  o w n  b e n e f i t  or s u b j e c t  t o  a n y  

l i e n  o f  i t s  o w n .

In the case of H a s t i n g s  v. F i t h i a n ,  cited by de- 
fendants-appellees on page 16, there was mani-
festly no change of possession whatsoever, since 
the goods r e m a i n e d  at all times i n  t h e  a c t u a l  p o s -

s e s s i o n  o f  t h e  m o r t g a g o r s  themselves.
On page 17 of their brief, defendants-appellees 

refer to the fact that when the sheriff (in defend-
ants-appellees * attachment suit) inquired of the 
Nonpareil Toy & Novelty Company for the 
goods “ w h i c h  h a d  b e e n  m a n u f a c t u r e d  f o r ”  Ferd-



inand Strauss Corporation, the goods in question 
were pointed out to him. It is significant that the 
sheriff was careful not to inquire for goods b e -

l o n g i n g  t o  Ferdinand Strauss Corporation but 
merely for goods which h a d  b e e n  m a n u f a c t u r e d  

f o r  Ferdinand Strauss Corporation. The goods 
in truth had been manufactured for Ferdinand 
Strauss Corporation. Undoubtedly the sheriff 
got his information from the Ferdinand Strauss 
Corporation itself.

Defendants-appellees’ statement that such 
goods were thus pointed out to the sheriff “ with-
out any reference whatsoever to the appellant’s 
alleged claim thereto”  is wholly unsupported by 
anything in the agreed state of facts. In any 
event, however, this matter is wholly irrelevant 
and could have no effect on plaintiff-appellant’s 
rights.

Respectfully submitted,

BILDER & BILDER, 
Attorneys of Plaintiff-Appellant.

Of Counsel:
W a l t e r  J . B i l d e r .








