1-03 )

ERIC P. BROTHERS AND WILLS,
O’NEILL & MELLK, -

PETITIONERS,

V. ' COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE DECISION
BOROUGH OF BOUND BROOK, :

SOMERSET COUNTY,

RESPONDENT.

SYNOPSIS

Petitioner, an English, journalism and drama teacher, and his law firm sought payment from
respondent Board for legal fees incurred by the teacher defending himself against a criminal
harassment charge brought by a student. The Board contended the acts underlying the criminal
charge did not arise out of and in the course of the performance of teaching duties.

The ALJ found . that -petitioner’s behavior was not professionally appsopriate. The ALJ
concluded- that the criminal charges specified in the complaint did not arise out of and in the
course of the performance of petitioner’s duties as a teacher. The ALJ concluded that petitioner
was not entitled to reimbursement from respondent Board for the course -of defending against the
criminal proceedmgs subsequent to the complaint. -

The Commissioncr noted that petitioner had not satisfied the requisite legal ‘standard which
would entitle him to indemnification of his legal fees and expenses pursuant to N.J.S.A. 18A:16-
6.1. The Commissioner adopted the findings and determination in the-Initial Decision as his
own. :

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convemence of the
reader. It has been neither reviewed nor approved by the Commissioner. - ' :

January 3, 2003
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~ State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 8515-01
AGENCY REF. NO. 446-10/01

ERIC P. BROTHERS and WILLS,
O’NEILL & MELLK,
Petitioners,
V.
BOARD OF EDUCATION OF THE
BOROUGH OF BOUND BROOK,

SOMERSET COUNTY, o
Respbndent.
’ G. Robert Wills, Esq., for petitioner (Wills, O’Neill & Mellk, attorneys)
~ John E. Collins, Esq., for respondent (Parker, McCay & Criscublo, attorneys)
~  Record Closed: October 1, 2002 Decided: November 15, 2002
~ BEFORE ANTHONY T. BRUNO, ALJ:
STATEMENT OF THE CASE AND PROCEDURAL HISTORY
Petitioners seek payment from respondent (“Board”) for legal fees incurred by a teacher
defending himself against a criminal harassment brought by a student. The Board rejected

New Jersey is an Equal Opportunity Employer
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payment alleging that the acts underlying the criminal charge did not arise out of and in the

course of the performance of teaching duties. -

On November 20, 2001, this matter was transmitted to the Office of Administrative Law
as a contested cause pursuant to N.J.S.A. 52:14B to —15 and N.J.S.A. 52:14F-1 to -13.
Prehearing conferences were scheduled for May 17 and May 24, but adjourned because of
scheduling conflicts. The prehearing was conducted on June 3 and a Prehearing Order entered on
June 5. The Prehearing Order provided a briefing schedule in anticipation of cross-motions for

summary decision. Oral argument relative to the motions was heard on October 1, 2002.
The hearing record closed October 1, 2002.

FACTUAL CONSIDERATIONS

The parties are in virtual agreement that the material facts in this mattef afé: o
Eric Brothers (“Brothers”) was an English, journalism and drama teacher at Bound Brook
High School during the 1999-2000 school year. In addition to teaching structured classes

Brothers also was the Director of the school’s Drama Club.

CB. was a sophbmore at Bound Brook High School during the 1999-2000 school year.
C.B. was a member of the Drama Club that year, participating in the Club’s first semester
production of the play “Every Man.” C.B. was to also play a role in the Club’s second semester

play, “Carousel.”

In early February 2000, Brothers informed members of the Drama Club that )he would be
leaving Bound Brook High School in March for a job in another school district. On February 14,
2000, Brothers and C.B. exchanged e-mail addresses and began e-mail | correspondence on

February 16. E-mail continued on a regular basis through the weekend of February 26 and 27.

Brothers sent C.B. the following e-mail on February 26 at 10:51 p.m.:
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The next school day was Monday, February 28. Brothers met C.B. at noon in the hall of
the school near Brother’s classroom and C.B.’s locker. Brothers asked C.B. into his classroom.
No one else was in the room. Brothers told C.B. that he was developing strong feelings for her
and Brothers believed she had feelings for Brothers. C.B. replied that she did net, that her

feelings for Brothers were not on that level, and they were only friends. As C.B. was leaving the

Hey pretty girl! Wouldn’t it be nice if I could pop out of your
computer screen right now? How would you explain that to your
mother? I bet you have cute PJs. I guess I should stop right there,
right? Why do I get nervous when I see your name on my e-mail
list? Why do I get nervous when I don’t see your name on my e-
mail list? Do you know what I saying” (I know I don’t)

 room Brothers apologized.

After that school day and after play practice Brothers again apologized to C.B. and asked

C.B. to keep the matter between them.

The next day C.B. and her mother went to the Bound Brook Police Department to report

the incidents. Based upon the information provided by C.B. a complaint was prepared by the

police charging Brothers with harassment, in violation of N.J.A.C. 2C:33-4(a).

A trial held in Bound Brook Municipal Court on November 16 and 20, 2000. At the

conclusion of the trial the municipal court judge found Brothers “guilty to the harassment

charge.”

reversed.

The text of the complaint is:

within the jurisdiction of this Court, with purpose to harass
another, make or cause to be made a communication of
communications in a manner likely to cause annoyance or alarm by
sending electronics mail to victim C.B. over a two week period
suggestive of a teacher-student physical relationship between them
and by having two conversations in school on 2/28/200 with the
victim wherein he expressed his personal feelings for the victim
and that he wanted their conversation kept secret from other people
which caused the victim to feel scared, hurt and distrustful of him
in violation of N.J.S.4. 2C-33-4a.

On appeal to the Superior Court, Law Division, the conviction of Brothers was

¥

!

>
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Petitioner, Wills, O’Neill & Mellk submitted-its bill for legal services rendered to
Brothers in defending Brothers against the criminal complaint. The invoice details 94.70 hours
of professional services at $175 per hour (316,572.50) and disbursements of $1,237 for a total
legal fee and disbursements of $17,809.50.

ANALYSIS AND CONCLUSION

Although Wills, O’Neill & Mellk directed its bill to the Bound Brook Board of Education
the statute addresses reimbursement to any person holding an office, position or employment for
the cost of defending against criminal action “instituted against any such person for any such act
or omission [arising out of and in the course of the performance of the duties of such office,
position, employment]” when the criminal action is “dismissed or result in a final disposition in
favor of such person . . .”. N.J.S5.A4.18A:16-6.1. The cost of defending the criminal action

includes reasonable counsel fees and expenses of the original trial and all appeals.

The issue in this matter is, “Did the charged acts of harassment against Brothers arise out

of and in the course of the performance of his duties as teacher in Bound Brook High School?”

Counsel for the respective parties suggest that this matter is controlled by the decisions in
Bower v. Board of Education of the City of East Orange, 149 N.J. 416 (1997) and Board of
FEducation of Florham Park v. Utica Mutual Insurance Company, et al. 172 N.J. 300 (2002).
The Court in the Board of Education of Florham Park case, Id. at p. 309, mention the two-part
standard for determining whether board of education employees are entitled to indemnification of
counsel fees as explained in Bower. The Court did not address the question of whether the
charged acts arose out of and in the course of the performance of the duties of the position. The
majority opinion addressed the final disposition of charges in favor of the Board’s employee as
the trigger of the board’s liability and the liability of the 2 insurance companies insuring the

board.

In Bower v. Board of Education of the City East Orange, supra, the question of whether

the charged act on omission or which the criminal charges were based “arose out of and in the



favor of the employee and 2) any act or omission upon .which the criminal charge is based must ’
arise out of and during the course of the employee’s performance of the duties and
responsibilities of his position.

Here, there is no dispute that the first prong of the requisite test was satisfied by
the Superior Court’s reversal of pc;,titioner’s Municipal Court conviction. Thus, the remaining
issue is whether the underlying criminal charges arose within the legitimate scope of petitioner’s
teaching duties. A reasoned reading of the record here, including the transcript of the Municipal
Court hearing,! which provides evidence with respect to the specific conduct of petitioner which
formed the basis of the criminal charges brought against him,”> compels the Commissioner to
conclude that it cannot credibly be argued that such actions of petitioner arose out of the
performance of the duties and responsibilities of his employment as a high school English,
journalism and drama teacher. See Scirrotto v. Warren Hills Board of Education, 272 N.J.
Super. 391 (App. Div. 1994). Consequently, petitioner has not satisfied the requisite legal
standard which would serve to entitle him to indemnification of his legal fees and expenses
pursuant to N.J.S.A. 18A:16-6.1.

Accordingly, the Initial Decision of the OAL is adopted for the reasons stated

therein and the instant Petition of Appeal is dismissed.

Ay

COMMISSIONER OF EDUCATION

IT IS SO ORDERED.?

Date of Decision: __1]03]03

Date of Mailing: __1]02]03

! Hearing was conducted on November 16, 2000 and November 20, 2000 in Bound Brook Municipal Court,
Somerset County.

2 Contrast Bower, supra. o
? This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education

pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq. Commissioner decisions are deemed filed three

days after the date of mailing to the parties.
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Z.K., on behalf of minor child, E.K.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE

TOWNSHIP OF WEST ORANGE,

ESSEX COUNTY,

RESPONDENT.

January 3, 2003

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 9273-01 -
AGENCY DKT. NO. 338-8/01

Z.X., on behalf of minor child, E.K:,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF WEST ORANGE,
ESSEX COUNTY,

RESPONDENT.

The record of this matter, including the advisement of failure to appear
transmitted to the Commissioner by the Office of Administrative Law (OAL) pursuant to
N.J.A.C. 1:1-14.4 and a copy of a notification sent to petitioner by OAL on November 23, 2002,
providing 13 days to submit an explanation for such nonappearance, have been reviewed. There
being no explanation filed by petitioner, this matter is no longer deemed to be a contested matter

before the Commissioner and is hereby dismissed with prejudice.

W

COMMIZSIONER OF EDUCATION

IT IS SO ORDERED. ”

Date of Decision: 1/03/03

Date of Mailing: _1[03]03

" This decision, as the Commissioner’s final determination in the instant matter, may be appealed to the State Board
of Education pursuant to N.J.S.A. 18A:6-27 et seq. and NJ.A.C. 6A:4-1.1 et seq., within 30 days of its filing.
Commissioner decisions are deemed filed three days after the date of mailing to the parties.

O
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A.R,, on behalf of minor child, R.L.Q.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE CITY OF :

CLIFTON, PASSAIC COUNTY,

RESPONDENT.

January 3, 2003

COMMISSIONER OF EDUCATION

DECISION
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OAL DKT. NO. EDU 1466-02 -
AGENCY DKT. NO. 481-11/01

A.R., on behalf of minor child, R.L.Q.,
PETITIONER,

V. " : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE CITY OF : DECISION
CLIFTON, PASSAIC COUNTY,

RESPONDENT.

The record of this matter, including the advisement of failure to appear
transmitted to the Commissioner by the Office of Administrative Law (OAL) pursuant to
N.J.A.C. 1:1-14.4 and a copy of a notification sent to petitioner by OAL on August 20, 2002, o
providing 13 days to submit an explanation for such nonappearance, have been reviewed. There
being no explanation filed by petitioner, this matter is no longer deemed to be a contested matter
before the Commissioner and is hereby dismissed with prejudice.

IT IS SO ORDERED. ”

COMMIISSIONER OF EDUCATION

Date of Decision:  1]03]03

Date of Mailing: ___1{03{03

* This decision, as the Commissioner’s final determination in the instant matter, may be appealed to the State Board o
of Education pursuant to N.J.S.A. 18A:6-27 et seq. and N.JA.C. 6A:4-1.1 et seq., within 30 days of its filing. D
Commissioner decisions are deemed filed three days after the date of mailing to the parties.
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C.E.E., on behalf of minor child,
T.JE.,

PETITIONER,
V.

BOARD OF EDUCATION OF THE
CITY OF RAHWAY, UNION COUNTY,

RESPONDENT.

COMMISSIONER OF EDUCATION

DECISION

January 3, 2003
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AGENCY DKT. NO. 343-9/01 .

C.E.E., on behalf of minor child,

T.J.E,

PETITIONER,
V. | : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE | DECISION

CITY OF RAHWAY, UNION COUNTY,

RESPONDENT.

The record of this matter and advisement of failure to appear transmitted to the
Commissioner by the Office of Administrative Law (OAL) pursuant to N.J.A.C. 1:1-14.4, along
with copies of notifications sent to the parties by OAL on October 16, 2002, providing petitioner el
13 days to submit an explanation for such nonappearance, have been reviewed. There being no
explanation filed by the parties, this matter is no longer deemed to be a contested matter before

the Commissioner and is hereby dismissed with prejudice.”

IT IS SO ORDERED. A{/

COMMIBAIONER OF EDUCATION

Date of Decision: _ 1 |O3 l 03

Date of Mailing: 1]/03(03

" This decision, as the Commissioner’s final determination in the instant matter, may be appealed to the State Board
of Education pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing.
Commissioner decisions are deemed filed three days after the date of mailing to the parties.
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FRANKLIN LAKES EDUCATION
ASSOCIATION,

PETITIONER,
V. COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE DECISION
BOROUGH OF FRANKLIN LAKES, :
BERGEN COUNTY,

RESPONDENT.

SYNOPSIS

Petitioning Education Association alleged that the Board assigned the duties of a certified school
nurse to an unqualified and uncertified person, now acting in the position of a certified school
nurse.

The ALJ determined that the Association conceded that the school health aide was not
performing the duties specifically reserved to the certified school nurse. The Association,
however, alleged that the Board did not provide adequate school nursing services to the school in
question. The ALJ determined that that was not an issue raised in the verified petition and no
amended petition was submitted. Therefore, based on the Association’s concession that the
school health aide was not performing the duties of a school nurse and, further, based on
statement of a supervisor that the health aide was supervised by a certified school nurse and
himself, the ALJ found that there were no genuine issues of material fact to be resolved. The
ALJ granted summary decision to the Board. The petition was dismissed.

The Commissioner adopted the Initial Decision as his own.

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the
reader. It has been neither reviewed nor approved by the Commissioner.

January 6, 2003
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

GRANTING SUMMARY DECISION
OAL DKT. NO. EDU 1596-02
AGENCY DKT. NO. 498-12/01

FRANKLIN LAKES EDUCATION
ASSOCIATION,
Petitioner,
V. |
BOARD OF EDUCATION OF THE
BOROUGH OF FRANKLIN LAKES,
BERGEN COUNTY,

Respondent.

Kathleen A. Naprstek, Esq., appearing for Petitioner
(Zazzali, Fagella & Nowak, attorneys)

Maria A. Giammona, Esq., appearing for Respondent
(Fogarty & Hara, attorneys)

Record Closed: August 20, 2002 Decided: November 18, 2002
BEFORE MARIA MANCINI LA FIANDRA, ALJ:

STATEMENT OF THE CASE

This matter was opened for consideration by counsel for Respondent, Board of

Education of Franklin Lakes, (Respondent or Board), on motion for summary decision

New Jersey is an Equal Opportunity Employer
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pursuant to N.J.A.C. 1:1-12.5. An extension of time in which to file an initial decision

was sought by the undersigned and was granted.

This application is predicated on two legal issues which, Respondent asserts,
are dispositive of the matter. Moreover, Respondent contends that the facts relating to

the two issues are undisputed. Those issues are:

a) that the Board is not required to have a certified school
nurse physically present when a non-certified school
nurse performs services supplemental to those provided
by the certified school nurse; and

b)  the school health aide is neither performing the duties of
a certified school nurse nor performing duties that are
required to be supervised by a certified school nurse.

In its opposition to the application for summary decision, Petitioner concedes
that the school health aide is not performing the duties specifically reserved to the
certified school nurse but goes on to assert that there remains a significant dispute over
whether the Board provides adequate school nursing services to the students assigned

to the specific school in question, an issue not raised in the verified petition.

Petitioner also raises the issue of the adequacy of the services to be provided by
the school health aide, also an issue which was not asserted in the verified pleading.

1

Moreover, Petitioner asserts . it is anticipated that many more of Respondent's
special education students and those with specific medical needs will be assigned to
space outside of the school buildings to which . . . certified school nurses are assigned
for the 2002-03 school year in violation of N.J.S.A. 18A:40-3.3. Once again, this issue

was not raised in the pleadings.

Petitioner did, however, allege violation of the following statutes:

N.J.S.A. 18A:6-38, which gives the state board the authority
to issue certificates and direct or supervise, among other
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things, the rendering of nursing services to students in public
schools operated by boards of education:

N.J.S.A. 18A:27-2, which prohibits employment without
a certificate; and

N.J.S.A. 18A:40-1 et seq., which deals with the
promotion of health and prevention of disease.

None of these statutes deals with the adequacy of services rendered by school
nurses or school health aides. In addition, Petitioner has conceded that the school
health aide is not performing duties required to be performed or supervised by a

certified school nurse.
- Petitioner alleges violations of the following regulations in the pleadings:

N.J.A.C. 6:11-3.1, which states that certification is required
for any employee who is performing duties regulated through
certification rules;

N.J.A.C. 6:11-4.6, which governs paraprofessional approval;

N.J.A.C. 6:11-11.7, which set forth the requirements to
obtain a certificate as a school nurse in elementary,
secondary and vocational schools; and

N.J.A.C. 6A:16-2.1, dealing with the appointment and duties
of school physicians and nurses, as well as the development
of a plan for the provision of nursing services including the
circumstances under which non-certified school nurses may
be assigned.

The provisions of N.J.A.C. 6:11-3.1 require determination of whether a school
health aide must be certified. School districts are permitted by regulation to supplement
the services provided by the certified school nurse with non-certified registered nurses
who are assigned to the same school building or complex as the certified nurse. See
also N.J.S.A. 18A:40-3.3.

U
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In the case at bar, Pizzolo, the school health aide, is a registered nurse who is
supervised by, among others, one of the two certified school nurses employed by the
district, according to the affidavit of Dr. John Caliso, Supervisor of Special Services.
Pizzolo has been assigned in accordance with her job description and does not perform

the duties of a certified school nurse, according to Caliso.

Although N.J.S.A. 18A:40-3.3 is implicated in the determination of whether
school health aides are required to be certified, it is not one of the statutes of which
Petitioner alleged violation in the pleadings. Accordingly, the issue raised in Petitioner's
responding papers regarding the “appropriate provider” for medical needs of special
education students and students requiring specialized medical care is beyond the four

corners of the pleadings.

It is well-established that summary decision is granted when the papers and
discovery filed in a case, together with the affidavits, if any, show that there is no
genuine issue as to any material fact challenged and that the moving party is entitled to

prevail as a matter of law.

In this case, Petitioner filed a verified petition, which by its very nature is limited
to the facts within the personal knowledge of the person signing the petition. These are
the facts to which Respondent must reply. Respondent/Movant asserts that, given the
nature of a verified petition, certified discovery and the response brief, it is clear that
Petitioner seeks to allege a completely new cause of action, in its response to this
application, that the services provided by the district were Vinadequate, which was not

contemplated, even remotely in the context of the pleadings as filed. | do so FIND.

At this juncture, before any proofs have been taken and before hearing has been
begun, the appropriate course would have been to seek leave to amend pleadings.

This was not done.
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Accordingly, based on Petitioner's concession that the school health aide is not ﬁ

performing the duties of a certified school nurse and further, based on the
uncontroverted statement of Caliso that Pizzolo is supervised by a certified school
nurse and Caliso himself, | FIND that there are no genuine issues of material to be
resolved in this matter. | CONCLUDE, therefore, that summary decision in favor of

Respondent is appropriate.

ORDER

It is, therefore, hereby ORDERED that summary decision be and hereby is
GRANTED in favor of Respondent; it is further ORDERED that this petition be and
hereby is DISMISSED.

| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days and
unless such time limit is otherwise extended, this recommended decision shall become
a final decision in accordance with N.J.S.A. 52:14B-10.
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Within thirteen (13) days from the date on which this recommended decision was
mailed to the parties, any party may file written exceptions with the COMMISSIONER
OF THE DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box
500, Trenton, New Jersey 08625-0500, marked "Attention: Exceptions." A copy of
any exceptions must be sent to the judge and to the other parties.

) a |
/ R ’
G L Iy T 2 / e ee 4] /ﬂéi - .f/’:if—ut 2
DATE MARIA MANCINI LA FIANDRA, ALJ
Receipt Acknowledged:
'7/;‘71/@ te bo 473/7 £ L : alh ‘////(//Fé ety e se cresd éﬂ-
DATE ’ DEPARTMENT OF EDUCATION
Maile
S/ M
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WOV 2% WL CHIEF A%&?&B%‘SEA%{I%QAW AGe
DATE OFFICE OF ADMINISTRATIVE LAW
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OAL DKT. NO. EDU 1596-02 iy,
AGENCY DKT. NO. 498-12/01 - b

FRANKLIN LAKES EDUCATION
ASSOCIATION,

PETITIONER,
V. ’ COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE . DECISION
BOROUGH OF FRANKLIN LAKES, :
BERGEN COUNTY,

RESPONDENT.

The record of this matter and the Initial Decision of the Office of Administrative
Law have been reviewed. The parties did not file exceptions.

Upon careful and independent review of the record in this matter, the j
Commissioner determines to affirm the Initial Decision of the Administrative Law Judge, for the

reasons set forth therein. Accordingly, the Petition of Appeal is dismissed.

IT IS SO ORDERED.” /
/

COMMISSIONER OF EDUCATION

Date of Decision: __ 1]06]03

Date of Mailing: 1]06]03

" This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.
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BOARD OF EDUCATION OF THE
MORRIS COUNTY VOCATIONAL
SCHOOL DISTRICT,

PETITIONER,
V.
NEW JERSEY STATE DEPARTMENT OF
EDUCATION, OFFICE OF SCHOOL-TO-
CAREER AND COLLEGE INITIATIVES
AND THOMAS A. HENRY,

RESPONDENTS.

January 6, 2003

COMMISSIONER OF EDUCATION

DECISION
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W.
State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
SETTLEMENT

OAL DKT. NO. EDU 9651-02
AGENCY DKT. NO. 441-10/01

MORRIS COUNTY VOCATIONAL
SCHOOL DISTRICT,

Petitioner,

V.
NEW JERSEY DEPARTMENT OF
EDUCATION, OFFICE OF SCHOOL-TO-
CAREER AND COLLEGE INITIATIVES;
and THOMAS A. HENRY,

Respondents.

John N. Mills, Esq., for petitioner
(Mills & Mills, attorneys)

Kimberly Lake Franklin, Deputy Attorney General, for respondents
(David Samsom, Attorney General of New Jersey, attorney)

Record Closed: November 20, 2002 Decided: November 21, 2002

BEFORE KEN R. SPRINGER, ALJ:

New Jersey is an Equal Opportunity Employer
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This matter was transmitted to the Office of Administrative Law on December 19,
2001, for a hearing pursuant to N.J.S.A. 52:14B-1 to —15 and N.J.S.A. 52:14F-1 to —13.

The parties have agreed to settle this matter and have prepared the attached
consent order indicating the terms of settlement.

| have reviewed the record and the settlement terms and FIND:

1. The parties have voluntarily agreed to the settlement as evidenced by
their signatures.

2. The settlement fully disposes of all issues in controversy and is consistent
with the law.

I CONCLUDE that this agreement meets the requirements of N.J.A.C. 1:1-19.1
and that the settlement should be approved. | approve the settlement and therefore

ORDER that the parties comply with the settlement terms and that these proceedings
be concluded.

| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration. |
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized 3
to make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days and
unless such time limit is otherwise extended, this recommended decision shall become
a final decision in accordance with N.J.S.A. 52:14B-10.

Nov. e 20072 K&—vf-

DATE KEN R. SPRINGER, ALJ
Receipt Acknowledged:
r*/\] . ) . - ) .
[]==2>"02 I E SSRGSy
DATE DEPARTMENT OF EDUCATION /’»'é\
Mail

7 YACTING 2IRECTORAND
CHIEF ADMINISTRATVE LAW /LDCE

DEC 2 2002 v /
DATE , OFFICE OF ADMINISTRATIVE LAW
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DAVID SAMSON RECEIVED

. STATE OF
Attorney General of New Jersey UF?IT(FEOCFNEEIH\:%EJREE\YV
Attorney for Respondents, )
Department of Education 002 NOV20 P I
R.J. Hughes Justice Complex 0 k- 0b
PO Box 112
Trenton, New Jersey 08625
By: Kimberley Lake Franklin
Deputy Attorney General
(609) 633-1402 '
MORRIS COUNTY VOCATIONAL : STATE OF NEW JERSEY
SCHOCL DISTRICT, OFFICE OF ADMINISTRATIVE LAW
Petitioner, OAL DOCKET NO. EDUOT 09651-01N

Agency Ref. No. 441-10/01

NEW JERSEY DEPARTMENT OF CONSENT ORDER OF SETTLEMENT
EDUCATION, OFFICE OF :

"SCHOOL-TO-CAREER and

COLLEGE INITIATIVES; and

THOMAS A. HENRY

Petitioner, Morris County Vocational School District
("Morris County" or “Petitioner”), through its Attorney, John M.

Mills III, Esquire of the firm Mills & Mills and Respondent, New

Jersey Department of Education, Cffice of School-to-Career and
College Initiatives; and Thomas Henry (“Department” or
“Respondent”) through its attorney, the Honorable David Samson,

Attorney General of the State of New Jersey, Kimberley Lake
Franklin, Deputy Attorney General, appearing, hereby stipulate to

the following terms of settlement:

Ny



1.~ On or about May 10, 2001 petitioner was advised that
an internal review of the Tech-Prep grant program disclosed that
the program was eligible for award consideration.

2. On or about June 26, 2001 Dr. Thomas A. Henry
advised petitioner that’the Office of School-to-Career Initiatives
will not be certifying Morris County as eligible for continued
funding for FY 2001 and that all costs associated with the. FY 2000
Tech Prep award were disallowed. This decision was bkased on
petitioner’s failure to submit required reports documenting the
progress of program goals for the FY 2000 grant year. Petitioner
was further advised to reimburse the Department of Education
(“Department”) the sum of $96, 231.

3. On or about October 11, 2001 Morris County filed a
petition in appeal of this determination. Morris County explained
the late filings by detailing personnel problems existing in the
district during the relevant time period.

4. The Petition was subsequently transferred to the
Office of Administrative Law as a contested case.

6. The parties thereupon entered into discussions to
amicably resolve this matter in the public interest.

7. The Department conducted subsequent reviews of the
program and determined that, although the petitioner was clearly
responsible for the failure to submit required reports in a timely
matter and admitted to such, the district has taken significant

measures to improve their administration and the grant management

¥



process. In addition, the review revealed that all required
reports had ultimately been submitted to the Department and that
all proposed activities of the grant had been completed. |
8. .Based on the settlement discussions and the review
of the program, the Depaftment has determined that petitioner shall
not be required to reimburse the Department $96, 231 for FY 2000

costs and shall receive certification for FY 2001 Tech-Prep

D

funding. This decision 1is based on the district’s subseguent

demonstrated improvement efforts and the related hardship that this

would have placed on the district if ordered to return the funds.
This decision is based upon the following conditions:

A. The Department shall provide increased monitoring

of all related grant programs, including Perkins,

at the Morris County Vocational School District.

B. The monitoring shall include on-site visits.

C. All required reports will be made on a timely
basis.

9. The parties agree that this Stipulation of

Settlement fully resolves all issues between them arising from the

Petition filed in this matter under Docket No. EDUOT 09651-01N.



DAVID SAMSON
Attorney General of the State
of New Jersey
Attorney for Respondent,
N.J.

Department of Education

Franklin, DAG

L
i/ /7/@/2001

DATED:

Gy
5o ORDERED THIS .07 DAY OF

MILLS & MILLS

John M. Mills

Attorney for Petitioner,
Morris County Vocational
School District

oA, Mills, Esqg.
sy

Now

2008

HONORABLE KENNETHY R.

(.4._

SHRINGER, A.L.J.

W



OAL DKT. NO. EDU 9651-02
AGENCY DKT. NO. 441-10/01 :

BOARD OF EDUCATION OF THE
MORRIS COUNTY VOCATIONAL

SCHOOL DISTRICT,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
NEW JERSEY STATE DEPARTMENT OF  : DECISION

EDUCATION, OFFICE OF SCHOOL-TO-
CAREER AND COLLEGE INITIATIVES
AND THOMAS A. HENRY,

RESPONDENTS.

The record of this matter and settlement transmitted by the Office of
Administrative Law have been reviewed. Because this agency is a party to the present case, the
settlement, pursuant to N.J.A.C. 1:1-19.1(c) and (d), is deemed to be the final decision in this
matter.

IT IS SO ORDERED.

/W

COMMISSIONER OF EDUCATION

Date of Decision: __1[06]03

Date of Mailing: 1/06]03




7-03

T.L,

PETITIONER,

V.

BOARD OF EDUCATION OF THE
BOROUGH OF PINE HILL, CAMDEN
COUNTY,

RESPONDENT.

January 6, 2003

COMMISSIONER OF EDUCATION

DECISION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

T.L.,
Petitioner,
V.
BOARD OF EDUCATION OF THE
BOROUGH OF PINE HILL,
CAMDEN COUNTY,
Respondent.

INITIAL DECISION
WITHDRAWAL

OAL DKT. NO. EDU 6708-02
AGENCY DKT. NO. 319-10/02

Lee Gingsburg, Esq., for petitioner (Camden Regional Legal Services, Inc.)

Anthony Padovani, Esq., for respondent (Sahli and Padovani, attorneys)

Record Closed: November 15, 2002

BEFORE JOHN SCHUSTER III, ALJ:

This matter consists of an appeal by petitioner from the decision to expel by the

respondent Board of Education on Sept. 10, 2002 and a request for emergent relief to have the

petitioner reinstated to student status.

Decided: November 20, 2002

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER

O

iy



OAL DKT. NO. EDU 6708-02

PROCEDURAL HISTORY

This matter was transmitted to the Office of Administrative Law (hereinafter “OAL”) for
determination as a contest the case on October 10, 2002!. Thereafter, this Administrative Law
Judge conducted a telephone conference call with both attorneys on October 31, 2002, at which
time a settlement conference was scheduled for November 15, 2002. However, on November 14,
2002, by letter of his attorney, petitioner, who is now 19 years of age, indicated that he no longer
wished to pursue his appeal, requested the settlement conference be canceled and further

requested this matter be dismissed. The hearing record closed based on that request.

[, therefore, CONCLUDE that this matter is no longer a contested case before the OAL.

[ make that CONCLUSION after having considered the request of petitioner in this
matter. [ also CONCLUDE that the withdrawal by petitioner is appropriate at this time based
upon the foregoing. It is ORDERED that the withdrawal of petitioner is granted and this matter
is herewith DISMISSED.

[ hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.JS.A4. 52:14B-10.

' The matter was assigned to the Administrative Law Judge by the Acting Director of the OAL
pursuant to N.J.S.A. 52:14F-5(0).



OAL DKT. NO. EDU 6708-02

Within thirteen (13) days from the date on which this recommended decision was mailed

to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,

New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be

sent to the judge and to the other parties.

Pomss b 0, 300~
E)YATE

/)2 IS

DATE

NOV 96 2002

DATE

lam

@B& SCHUSTERIII, ALJ

Receipt Acknowledged:

R SRS IO SIS I

DEPARTMENT OF EDUCATION

Mailed 6 rti

74 R

y ACTING DIR
CHIEF ADMINISTRE%ECE)NI”?IUDGE

OFFICE OF ADMINISTRATIVE LAW

e



NCu-14-2282 14158 CAMDEN REG.CNAL LEGAL SER
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g7 2o0 Taeal

CAMDEN REGIONAL LEGAL SERVICES, INC.

745 MARKET STREET
CAMDEN, NEW JERSEY 08102-1117
PHONE (B856) 944-2010 FAX (856) 338-9227
TDD (856) 964-1204 fer hearing or Weech Impairedi

LARRY D. DeCOSTA DAVID T. RAMMLER
EXECUTIVE DIRECTOR

DR~

SUPERVISING ATTORNEY

SONIA BELL, E3Q.

ALAN W, LESSO, ESQ.
GRAYCE £, WIGGINS, E5Q.
LEE CINSBURG, £5Q.
DAVID PODELL, £5Q

MARIANNE R. BROWN

SUPERVISING ATTORNEY.

CYNTHIA L. GENRING, E5Q.
NICHOLAS A. JONES, E5Q,
LINDA M. GOFF, £3Q.

November 14, 2002 VIA FAX # (609) 588-6536

The Honorable John Schuster
Administrative Law Judge
Office of Administrative Law
9 Quakerbridge Plaza

Post Office Box 049

Trenton, NJ 08625-0049

Re: T.L. v. Borough of Pine Hill Board of Education,
Docket No. EDUOS-06708-028
Agency Reference No. 319-10/02

av 40 321440
f‘ggﬁg‘#{M3N 40 34V1S
20 € ol nl AN 20

Dear Judge Schuster:

1 am writing to inform you that petitioner, T.L., wishes to withdraw his hearing
request in the above-referenced matter. The reason for this request is that T.L. has
informed me that he no longer wishes to pursue his appeal. While the reason for T.L.’s
decision remains unclear to me, it appears that T.L. is extremely depressed as a result of
the circumstances surrounding this case and no longer has the will to fight respondent’s
decision to exclude him from receiving any type of educational services. Therefore, ]
believe it is appropriate to cancel the settlement conference that is scheduled for
November 15, 2002 at 1:00 P.M. and to dismiss the case.

Despite the foregoing, I feel compelled to state that both myselfand T.L.’s
mother, Sheila Lomax, strongly disagree with T.L. and we are not certain that he fully
comprehends the consequences of his decision. We also believe that the reasons behind
his decision are not rational or reasonable. However, since T.L. is currently 19 years old
and he has not been adjudicated to be incompetent, I am not aware of any authority that

M

>
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~,
would allow the case to go forward even though T.L.’s mother would be willing to step in 4
as the Petitioner. In fact, since T.L. has informed that he still wants to attend school in
Respondent’s district, both Ms. Lomax and myself believe that substituting Ms. Lomax
as Petitioner would not be a futile gesture, This is because if the decision of the Court
were 1o require Respondent to place T.L. in their district, T.L. has informed me that he

would in fact attend.

I apologize for not being able to inform you of this development sooner.
However, T.L. did not reach a final decision on this matter until today.

Based on the foregoing, I assume that tomorrow’s settlement conference will be
canceled and the case dismissed. However, if you believe that it would still be useful or
appropriate to meet with you, both myself and Ms. Lomax remain willing and able to
attend the conference without T.L.

Thank you for your attention to this matter. 1 would greatly appreciate it if you or
your secretary could get back to me and my adversary (Mr. Padovani) as soon as possible
with your response to this letter. My direct telephone number 1s (856) 964-2010,
extension 246.

Sincerely,
Lee Ginsburg, Esquire

Cc: Anthony Padovani, Esquire (Via Fax# 609-561-3056)
Torrance Lomax
Sheila Lomax

>

TOTAL P.23

5:30 £Q9 338 9227 PRGE. 23
NOU 14 209082 15¢



OAL DKT. NO. EDU 6708-02
AGENCY DKT. NO. 319-10/02 -

TL.,

PETITIONER,

V.

COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE :
BOROUGH OF PINE HILL, CAMDEN DECISION
COUNTY, :

RESPONDENT.

The record of this emergent matter and the Initial Decision of the Office of
Administrative Law have been reviewed. The parties did not file exceptions.

Upon careful and independent review of the record in this matter, the
Commissioner affirms the Initial Decision for the reasons set forth therein. Accordingly, the

Petition of Appeal and Motion for Emergent Relief are hereby dismjssed.

IT IS SO ORDERED.” 4/

CO

SIONER OF EDUCATION

Date of Decision; _1]06]03

Date of Mailing: __1/06]03

" This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.JA.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.



8-03

C.B., on behalf of minor child, M.T.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE

TOWNSHIP OF PENNSAUKEN, CAMDEN

COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 2485-01

ﬂ‘ﬂ‘%

AGENCY DKT. NO. 65-3/01 -
C.B,, on behalf of minor child, M.T.,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF PENNSAUKEN, CAMDEN
COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant .,;»

Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

W,

TANT COMMISSIONER OF EDUCATION

Date of Decision: _11/8/02

Date of Mailing: 1/6/03

Y



9-03

C.Z., on behalf of minor child, L.C.Z,,
PETITIONER,

V.

BOARD OF EDUCATION OF THE

TOWNSHIP OF HILLSBOROUGH,

SOMERSET COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 4694-01
AGENCY DKT. NO. 153-5/01

C.Z., on behalf of minor child, L.C.Z,

PETITIONER,
\'% . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF HILLSBOROUGH,
SOMERSET COUNTY,
RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.A.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.5.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

Wi _

SISTANT COMMISSIONER OF EDUCATION

Date of Decision: 11/8/02

Date of Mailing: 1/7/03

P
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HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.

AND
HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE :

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.
AND
HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION

i

/
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OAL DKT. NOS. EDU 08396-96; 03821-97 AND 10802-97 (CONSOLIDATED) b,
AGENCY DKT NOS. 307-7/96; 53-2/97 AND 403-10/97 o
HANNAH EDGE,

PETITIONER,
V. COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.

AND
HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.
AND
HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.

DECISION

L



The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

W/

SISTANT COMMISSIONER OF EDUCATION

Date of Decision: 11/8/02

Date of Mailing: 1/7/03




11-03

DAVID ANDERSON,
PETITIONER,

V.

BOARD OF EDUCATION OF
PLEASANTVILLE, ATLANTIC COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 08024-00
AGENCY DKT. NO. 295-8/00

DAVID ANDERSON,

PETITIONER,
V. . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF : DECISION

PLEASANTVILLE, ATLANTIC COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter

before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.
W Ao,
ASSJISTANT COMMISSIONER OF EDUCATION
Date of Decision: 11/8/02
Date of Mailing: 1/8/03

Ci



12-03

CHRISTOPHER WANNEMACHER,
PETITIONER,

V.

BOARD OF EDUCATION OF THE PASSAIC :

COUNTY MANCHESTER REGIONAL
HIGH SCHOOL DISTRICT,
PASSAIC COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 9913-00
AGENCY DKT. NO. 383-9/00

CHRISTOPHER WANNEMACHER,
PETITIONER,
V. ‘ : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE PASSAIC : DECISION
COUNTY MANCHESTER REGIONAL
HIGH SCHOOL DISTRICT,
PASSAIC COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

MWM

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: 11/8/02

Date of Mailing: 1/8/03




13-03
- GEOFFREY BRIGNOLA,
PETITIONER,
V.

BOARD OF EDUCATION OF THE
RED BANK REGIONAL SCHOOL
DISTRICT, MONMOUTH COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 676-00 J

AGENCY DKT. NO. 11-1/99 -
GEOFFREY BRIGNOLA,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

RED BANK REGIONAL SCHOOL
DISTRICT, MONMOUTH COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the 7
Office of Administrative Law pursuant to N.J.A.C. 1:1-19.2 have been reviewed. The Assistant W
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.A. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

WM

ISTANT COMMISSIONER OF EDUCATION

Date of Decision: _ 11/8/02

Date of Mailing: 1/8/03
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J.R., on behalf of minor child, CM.K.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE

BOROUGH OF WESTVILLE,

GLOUCESTER COUNTY,

RESPONDENT.

January 9, 2003

COMMISSIONER OF EDUCATION

DECISION



=y

%
State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

J.R,, O/B/O C.M.K,

Petitioner,

V.

BOARD OF EDUCATION
OF THE BOROUGH OF
WESTVILLE, GLOUCESTR
COUNTY,

Respondent.

Jeffrey H. Pooner, Esq., for petitioner

Russell E. Paul, Esq., for respondent

Record Closed: December 16, 2002

BEFORE DOUGLAS H. HURD, ALJ:

INITIAL DECISION
SETTLEMENT

OAL DKT. NO. EDU 2848-02
AGENCY DKT. NO. 121-4/02

Decided: December 17, 2002

This matter was transmitted to the Office of Administrative Law (OAL) on May 17, 2002,
for determination as a contested case, pursuant to N.J.S.4. 52:14B-1 to -15 and N.J.S.4. 52:14F-1

to -13.

The parties have agreed to a settlement and have prepared a Consent Order indicating the

terms thereof, which is attached and fully incorporated herein.

I have reviewed the record and the terms of settlement and [ FIND:

1. The parties have voluntarily agreed to the settlement as evidenced by their

signatures or their representatives' signatures.

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER

W

G
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OAL DKT. NO. EDU 2848-02

2. The settlement fully disposes of all issues in controversy and is consistent with the

law.

I CONCLUDE that this agreement meets the requirements of N.J.A.C. 1:1-19.1 and that
the settlement should be approved. I approve the settlement and therefore ORDER that the

parties comply with the settlement terms and that these proceedings be concluded.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.



OAL DKT. NO. EDU 2848-02

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.JS.A. 52:14B-10.

DATE \‘“DOI}?)LAS H. HURD, ALJ
Receipt Acknowledged:

; . , , A
4(/{%, Coeefo /({ _7700,./" 4///"/((}%'&" 2228 {9(6’«141_«‘\_ //y
DATE DEPARTMENT OF EDUCATION

Mailed to,Parties:
“
% /}Vﬁﬂ .
' ACTING
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DATE OFFICE’OF ADMINISTRATIVE LAW
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Russell E. Paul, Esquire

39 South Broad Street Vi ',“HL! tYLJDp o
Woodbury, NJ 08096 | FOIGFADMIN )
(856) 848-2100 k
Attorney for Respondent 2002 peC b Py 1

Westville Board of Education

J.R., On Behalf of Minor, CM.K. : DEPARTMENT OF EDUCATION
oo BUREAU OF CONTROVERSIES
Vs. : AND DISPUTES
Board of Education of the Borough of : AOL DOCKET NO. EDUOS 02848-02S
Westville, Gloucester County : AGENCY REF. NO. 121-4/02
CONSENT ORDER

THIS MATTER being scheduled for Administrative Hearing before the Court on
Monday, December 16, 2002. and

THE PARTIES having amicably resolved the matters in dispute, in advance of same,
desiring to set forth their Agreement for the purpose of entering into a Consent Order,

IT IS AGREED that the Board of Education of the Borough of Westville, County of
Gloucester was seeking payment of tuition from Joann Reiber on behalf of a minor, CM.K,, in
the amount of $2,450.00, and Joann Reiber on behalf of a minor, C.M.K., has offeréd to pay
tuition to the Board of Education of the Borough of Westville in the amount of $2,000.00 with
payments to be made at $200.00 per month, starting on January 1, 2003, until paid in full.

NOW THEN THEREFORE, it is ORDERED this day of December, 2002 as
follows:

1. Joann Reiber is Ordered to pay the amount of $2,000.00 in tuition on behalf of the
minor. C.M.K., to the Westville Board of Education with payments to be made at $200.00 per
month commencing on January [, 2003, until said amount is paid in full. The Board of
Education of the Borough of Westville agrees to accept said lesser amount of tuition and

payment of same as aforesaid in full and complete satisfaction of any claim for tuition.

e



2. This Order shall be effective immediately. - _—
3. In the event the payments are not made pursuant to this Order in a timely fashion, the

Board of Education of the Borough of Westville shall be allowed to file this Order with the

el (WX

DCSUG S H. HURD, JUDGE AOLN

Superior Court of New Jersey as a Judgment.

[ have read and agree to entry of the above-captioned Consent Order.

O

/’/7
=y ,
/‘J/K:’M.’(/é deg K%A@

BARBARA GLASS .
Board Secretary s
sy,
-



OAL DKT. NO. EDU 2848-02
AGENCY DKT. NO. 121-4/02 -

J.R., on behalf of minor child, CM.K.,

PETITIONER,
V.o - : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF WESTVILLE,
GLOUCESTER COUNTY,

RESPONDENT.

The record, Consent Order, and Initial Decision issued by the Office of
Administrative Law, pursuant to N.J.A.C. 1:1-19.1, have been reviewed.

Upon review, the Commissioner approves the settlement terms and adopts the
settlement as the final decision in this matter. The matter is hereby dismissed, subject to
compliance with the terms of the settlement.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

Date of Decision: 1/9/03

Date of Mailing: 1/9/03




17-03

ENGLEWOOD TEACHERS’ ASSOCIATION, :

PETITIONER,

V.

BOARD OF EDUCATION OF THE CITY OF :

ENGLEWOOD, BERGEN COUNTY, AND
JOYCE BAYNES, SUPERINTENDENT,

RESPONDENTS.

December 30, 2002

COMMISSIONER OF EDUCATION

DECISION

{705



OAL DKT. NO. EDU 5176-01
AGENCY DKT. NO. 89-4/01

ENGLEWOOD TEACHERS’ ASSOCIATION, :

PETITIONER,
V. . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE CITY OF : DECISION
ENGLEWOOD, BERGEN COUNTY, AND
JOYCE BAYNES, SUPERINTENDENT,

RESPONDENTS.

The regord and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to NJ.SA. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter

before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

AN ded M e

ASKSISTANT COMMISSIONER OF EDUCATION

Date of Decision: __12/30/02

Date of Mailing: 1/09/03

1
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ANN BRAUN,
PETITIONER,

V.

BOARD OF EDUCATION OF EAST

BRUNSWICK TOWNSHIP, MIDDLESEX

COUNTY,

RESPONDENT.

December 30, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 2396-01
AGENCY DKT. NO. 74-3/01

ANN BRAUN,

PETITIONER,
V. . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF EAST : DECISION
BRUNSWICK TOWNSHIP, MIDDLESEX
COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. | The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Con;missioner and is accordingly dismissed.

IT IS SO ORDERED.

‘A:'L/\W!

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: _ 12/30/02

Date of Mailing: 1/10/03

)
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BOARD OF EDUCATION OF THE

TOWNSHIP OF HAMILTON,
MERCER COUNTY,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
M.A.D,, on behalf of minqr Fhild, CB,, : DECISION
RESPONDENT.

December 30, 2002



OAL DKT. NO. EDU 8983-00
AGENCY DKT. NO. 360-9/00

BOARD OF EDUCATION OF THE

TOWNSHIP OF HAMILTON,
MERCER COUNTY,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
M.A.D., on behalf of minor child, C.B., : DECISION
RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: _ 12/30/02

Date of Mailing: 1/10/03

G
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JOHN HOFFMAN,

PETITIONER,
\Y . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF DEPTFORD,
GLOUCESTER COUNTY,

RESPONDENT.

December 30, 2002



OAL DKT. NO. EDU 10343-98
AGENCY DKT. NO. 461-10/98

JOHN HOFFMAN,
PETITIONER,

V. ‘ : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF DEPTFORD,
GLOUCESTER COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

Ak Waen,

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: __j2/30/02

Date of Mailing: 1/10/03
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21-03

T.AM. and D.M.M.,, on behalf of minor child,

M.CM,,

PETITIONERS,
V. | ' COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE SCHOOL : DECISION

DISTRICT OF CHATHAMS, MORRIS
COUNTY AND VINCENT D. YANIRO,

RESPONDENTS.

December 30, 2002



Ca

OAL DKT. NO. EDU 7056-01
AGENCY DKT. NO. 239-7/01

T.AM. and D.M.M,, on behalf of minor child,

M.CM,

PETITIONERS,
\ . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE SCHOOL : DECISION

DISTRICT OF CHATHAMS, MORRIS
COUNTY AND VINCENT D. YANIRO,

RESPONDENTS.

The record and notice of withdrawal transmitted to the Commissioner by the -
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequenﬂy, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: __12/30/02

Date of Mailing: 1/10/03 iy
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23-03

B.A., on behalf of minor child, B.A., ITI,

PETITIONER,
V.

BOARD OF EDUCATION OF THE
TOWNSHIP OF LYNDHURST, BERGEN
COUNTY,

RESPONDENT.

1/13/03

COMMISSIONER OF EDUCATION

DECISION

AN
A
o



AGENCY DKT. NO. 328-10/02

B.A., on behalf of minor child, B.A., III,

PETITIONER,
V.
COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE
TOWNSHIP OF LYNDHURST, BERGEN : DECISION
COUNTY,

RESPONDENT.

This matter having been opened before the Commissioner of Education by way of
a Petition of Appeal, filed on October 18, 2002, claiming that petitioner and his son are
domiciled in the Township of Lyndhurst so as to entitle the child to attend school in the
Lyndhurst School District free of charge pur;uant to N.J.S.A. 18A:38-1, and seeking an Order
requiring the Board of Education of the Township of Lyndhurst to admit petitioner’s son,
B.A,, I1I, to Lyndhurst High School; and

The Commissioner having advised petitioner and the Board that
N.J.S.A. 18A:38-1 requires that no child shall be denied admission to the District’s schools
during the pendency of proceedings in a residency dispute; and

The Commissioner having directed the Board by notices dated October 21, 2002
and November 22, 2002 to file an Answer to the petition; and

Lucy Erminio having acknowledged receipt of service of the November 22, 2002

notice by signing the certified delivery receipt on behalf of the Board; and

Y



As of this date, the Board not having filed an Answer to the petition, and each
count of the petition having therefore been deemed to be admitted; and

Petitioner having averred that he and his son are domiciled in the Township of
Lyndhurst at 640 Riverside Avenue, and that his son sometimes sleeps at his grandmother’s

house, who also resides in Lyndhurst, when petitioner works late; now therefore

—

T
IT IS ORDERED on this /0 day of January 2003 that summary

decision shall be granted in favor of petitioner. Petitioner’s son, B.A., III, is therefore deemed to
be domiciled in the Lyndhurst School District so as to entitle him to attend school free of charge

in that District, pursuant to N.J.S.A. 18A:38-1."

COMMIZSIONER OF EDUCATION

Date of Decision: 1/13/03

Date of Mailing: 1/13/03

* This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.
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CHARLIE OUTLAW,
PETITIONER,
V.

NEW JERSEY STATE DEPARTMENT
OF EDUCATION,

RESPONDENT.

January 15, 2003

COMMISSIONER OF EDUCATION

DECISION

A0S
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW
INITIAL DECISION
SETTLEMENT
OAL DKT. NO. EDU-3868-02
AGENCY DKT. NO. 117-4/02
CHARLIE OUTLAW,
Petitioner,
V.
DEPARTMENT OF EDUCATION,
Respondent.
Anthony Mazza, Esq., for petitioner
(Bendit Weinstock, P.C.)
Kathleen Asher, DAG, for respondent W
(David Samson, Attorney General of New Jersey, attorney)
Record Closed: November 21, 2002 Decided: November 22, 2002
BEFORE SANDRA ANN ROBINSON, ALJ:
This matter was transmitted to the Office of Administrative Law on May 9, 2002, for
determination as a contested case. A settle conference was scheduled for November 22, 2002.
Prior to the settlement conference, the parties agreed to an amicable resolution of the
matter and submitted a written Order of Settlement. Having reviewed the record and the
settlement terms, I FIND:
1. The parties have voluntarily agreed to the settlement as evidenced by their
signatures or the signatures of their representatives. ,
>

. NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER



OAL DKT. NO. EDU 03868-02

2. The settlement fully disposes of all issues in controversy and is consistent with the

law.

Therefore, | CONCLUDE that the agreement meets the requirements of N.J.A.C. 1:1-
19.1 and that the settlement should be approved. Accordingly, it is ORDERED that the parties
comply with the settlement terms, and it is FURTHER ORDERED that the proceedings in this

matter be concluded.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.

/ﬁw[wf AR, Rooz Jagd Aw,@w

DATE SANDRA ANN{BINSON ALJ
Receipt Acknowledged:
ﬁ\/?/@/tru—é},&n‘/ S z2rvol M : L/ﬁ ’Lﬂ//{?ﬁﬂ_, /?7:(44%.(:’4';,‘( é)
DATE g DEPARTMENT OF EDUCATION o
Mallec{ tcé’a}‘t’ / /i/,;‘;%
A TING DIRECTOR AND
UEC 9 2002 (/ ﬂ CHIEF ADMINISTRATFVE LAW JUDGE
DATE OFFICE OF ADMINISTRATIVE LAW

cml



RECEIVED
STATE OF NEV/ JERSEY
GFFICE OF ADMIN. LAY

2 NOY 21 P e

BENDIT WEINSTOCK

A PROFESSIONAL CORPORATION
COUNSELLORS AT LAW

80 MAIN STREET

WEST ORANGE, N.J. 07052
(973) 736-9800

Attorneys for Petitioner
File #29050 M

:STATE OF NEW JERSEY

CHARLIE OUTLAW, OFFICE OF ADMINISTRATIVE LAW
:OAL DKT. NO.: EDE OA 03868-02N
Petitioner, AGENCY REF. NO.: 117-4/02
vs.
DEPARTMENT OF EDUCATION, : ORDER OF SETTLEMENT
Respondents.
WHEREAS, Petition, Charlie Outlaw {"Petitioner") and

Respondent, New Jersey Department of Education ("Department"), have
mutually agreed to settle the above-captioned matter, with Anthony
Mazza, Esg. Appearing on behalf of Petitioner and David Samson,
Attorney General of New Jersey, by Kathleen Asher, Deputy Attorney
General, appearing on behalf of Respondent, and;

WHEREAS, this matter arose from the Department of Education,

9
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Office of Criminal History Review's finding that petitioner was
disqualified from employment with the Department pursuant to a
conviction for a disqualifying offense dating back to July 13,
1964 ; and;

WHEREAS, the parties to this matter have entefed into
discussions to amicably resolve this mater in the public interest;
and;

WHEREAS, the settlement of this matter shall not constitute
precedent in other pending or future litigation, and for good cause
being shown;

&
IT Is oN THIS A7 bay oF ”g,,m[ae , 2002

ORDERED THAT:

1. The criminal record of the petitioner Charlie Outlaw was
expunged pursuant to a court order of the Honorabiié%ighael L.
Ravin, J.S.C., Essex Count, filed on August 23, 200Q. &

2. The petitioner, is hereby not disqualified from EOntinued
employment regarding any employment supervised or governed by the
Department only as it pertains to the particular conviction which
took place on July 13, 1964;

3. Any further or pending action to disqualify the
petitioner from employment supervised or governed by the Department
only with regard to the conviction of July 13, 1964 is hereby
dismissed.

4. Petitioner will need to re-apply for a criminal history

background check with the Department of Education, Criminal History

o

bes
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Review Unit in order to confirm his eligibility for any and all

employment with the Department.

SANDRA ANN_KOBINSON
dministrative Law Judge

I hereby consent to the
form and entry of this order.

Kathleen Asher, DAG
Attorney for Respondent

H:\DOCUMENT\CLIENTS\AM\OUTLAW\PLEADING\ORD-SETT.PLD

!-(i



OAL DKT. NO. EDU 3868-02
AGENCY DKT. NO. 117-4/02

CHARLIE OUTLAW,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
NEW JERSEY STATE DEPARTMENT : DECISION
OF EDUCATION,
RESPONDENT.

The record of this matter and settlement transmitted by the Office of
Administrative Law have been reviewed. Because this agency is a party to the present case, the
settlement, pursuant to N.J.A.C. 1:1-19.1(c) and (d), is deemed to be the final decision in this
matter.

IT IS SO ORDERED.

A

COMMPSIONER OF EDUCATION

Date of Decision; 1/15/03

Date of Mailing: 1/15/03




27-03

G.B., on behalf of minor child, Y.S.,

PETITIONER,

V.

BOARD OF EDUCATION OF THE
BOROUGH OF SOUTH PLAINFIELD,
MIDDLESEX COUNTY,

RESPONDENT.

January 16, 2003

COMMISSIONER OF EDUCATION

DECISION



State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 332-02S
AGENCY REF. NO. 513-12/01

G.B. o/b/0 Y.S.,
Petitioner,
V.
BOARD OF EDUCATION
OF THE BOROUGH OF
SOUTH PLAINFIELD,
MIDDLESEX COUNTY,

Respondent.

No appearance by or for Petitioner

John P. Nuttall, Esq., appearing for Respondent (Schwartz Simon Edelstein Celso &
Kessler, LLP, attorneys)

Record Closed: October 25, 2002 Decided: November 27, 2002

BEFORE ISRAEL D. DUBIN, ALIJ:
STATEMENT OF THE CASE AND PROCEDURAL HISTORY
Petitioner has appealed the determination by Respondent Board of Education of the
Borough of South Plainfield (Board) that his cousin, Y.S., was not entitled to a free public

education in the district. Petitioner claims that Y.S., who is a citizen of and currently resides in

Brazil, should be entitled to attend Respondent’s schools because she will be residing with him

New Jersey is an Equal Opportunity Employer

W



" OAL DKT. NO. EDU 332-02

in South Plainfield, where he has been paying school taxes for eighteen years. Respondent
answered that unless and until he obtained legal guardianship over the child, enrollment in the

district’s schools would be denied.

On December 16, 2001, Petitioner filed with the Commissioner of Education an appeal
from the Board’s determination and requested a hearing pursuant to N.J.S.4. 18A:6-9. On
January 30, 2002, the Department of Education transmitted this matter to the Office of
Administrative Law as a contested case pursuant to N.J.S.A. 52:14B-1 to -15 and N.J.S.A.
52:14F-1to -13.

On October 16, 2002, Respondent filed a motion asking that the appeal be dismissed for
failure to prosecute. Petitioner did not file any responding papers or return telephone messages
left by this Administrative Law Judge’s secretary. Since Petitioner had filed his appeal pro se,
rather than decide the motion on the papers, the undersigned scheduled the matter for hearing on
October 25, 2002, and it was heard on that date at the Office of Administrative Law,
Quakerbridge Road, Mercerville, New Jersey. The record was closed at the conclusion of the

hearing.

FACTUAL DISCUSSION

The material facts are essentially undisputed. Therefore, the factual statements contained

herein are the FINDINGS OF FACT made with respect to this matter.

On October 24, 2001, Petitioner submitted a “Sworn Statement/Affidavit of
Applicant/Guardian Domiciliary of South Plainfield” with Respondent Board of Education
seeking to enroll his thirteen-year-old cousin, Y.S., in the school district. In support of his
application, Petitioner stated that Y.S., a citizen and resident of Brazil, was living with her
grandmother because her father was unemployed and could not support her. Since Petitioner and
his wife had the financial means to care for her, it was their intention to bring her to the United
States and provide her with a more stable life. However, they did not intend to do so until after

Respondent approved her admission to the district’s schools.



*. OAL DKT. NO. EDU 332-02

By letter dated November 26, 2001, Petitioner was advised that Respondent had denied
Y.S. admission to the school district on the grounds that she did not satisfy the requirements of
N.J.S.A. 18A:38-1(b)(1). By way of explanation, Respondent pointed out that the affidavit
disclosed Y.S.’s mother was employed and had been granted custody of her on September 6,
2001. Additionally, her father had certified that he would be providing all of the support she
required. It was also clear that Y.S.’s grandmother had the present ability to raise and care for her
in Brazil. Consequently, Petitioner had failed to establish a family or economic hardship that

would warrant the girl’s enrollment in the district.

Upon receiving the file from the Department of Education, the undersigned scheduled a
prehearing telephone conference for March 26, 2002. During that conference, Petitioner stated
that he was attempting to obtain legal guardianship over Y.S. He was therefore granted additional
time to get his affairs in order and a status conference call was scheduled for May 23, 2002 at
4:00 p.m. However, the status conference could not be conducted because Petitioner was not

available to receive the call.

By letter dated May 31, 2002, the undersigned advised Petitioner that given his failure to
receive the call or respond to a message left on his answering machine, it had been assumed that
he had been unable to adopt or obtain legal guardianship of Y.S. He was therefore asked to
withdraw his appeal without prejudice by June 14, 2002, thereby enabling the Court and the

Board to devote precious time and energy to other matters.

June 14™ came and went without a response from Petitioner and a second status
conference call was scheduled for August 13, 2002. Once again, the conference operator was
unable to reach the Petitioner at the phone number he had provided. On October 16, 2002,
Respondent filed a motion asking that the appeal be dismissed for failure to prosecute. When
Petitioner did not file any responding papers or return telephone messages, the matter was set

down for a plenary hearing on October 25, 2002.

¢



. OAL DKT. NO. EDU 332-02

DISCUSSION OF THE LAW

Absent exigent circumstances, a petitioner’s failure to prosecute an appeal should result
in its dismissal. R.J. v. Board of Education of the Lower Camden County Regional School
District, 97 N.J.A.R.2d (EDU) 155 (1996); N.O. v. Board of Education of the Bridgewater-
Raritan School District, 96 N.J.A.R.2d (EDU) 746 (Comm. of Ed., 1996). In fact, that is exactly
what occurred in R.J., in which the ALJ stated:

Inasmuch as R.J. made no effort to contact the judge until the time
and date of the scheduled hearing despite the fact that she had
adequate notice, I FIND that R.J. had been dilatory in prosecuting
her appeal and unresponsive to communications from the
Department of Education and this judge. Accordingly, I
CONCLUDE that R.J. has abandoned prosecution and has failed
to show good cause why that failure should be excused.

The Initial Decision was affirmed by the Commissioner of Education.

The same result is warranted in this matter. Pursuant to N.J.A.C. 1:1-14.4,

If after appropriate notice, neither a party nor a representative
appears at any proceeding scheduled by the Clerk or judge, the
judge shall hold the matter for one day before taking any action. If
the judge does not receive an explanation for the nonappearance
within one day, the judge may ... direct the Clerk to return the
matter to the transmitting agency for appropriate disposition.

As related above, following the prehearing conference call of March 26, 2002, Petitioner
missed two consecutive status conference calls without an explanation. Moreover, he failed to
appear for the plenary hearing scheduled for and held on October 25, 2002, again without
explanation or excuse. Therefore, I FIND that Petitioner has for all intents and purposes

abandoned his appeal and CONCLUDE that Respondent’s Motion to Dismiss should be granted.

Yet, even if Petitioner had appeared on that date, he would have been hard-pressed to
make his case on the facts presented. The issue in this matter is whether R.B. is entitled to a free
education under N.J.§. 4. 18A:38-1, which provides that public schools shall be free to persons

over five and under twenty years of age who are "domiciled within the school district." See V.R.



*. OAL DKT. NO. EDU 332-02

o/b/o A.R. v. Hamburg Bd. of Educ., 2 N.J.A.R. 283, 287 (Educ. 1980), aff'd, State Bd., 1981
S.L.D. 1533, rev'd on other grounds, sub nom Rabinowitz v. New Jersey State Bd. of Educ., 550
F. Supp. 481 (D.N.J. 1982) (New Jersey requires local domicile, as opposed to mere residence, in
order for a student to receive a free education). Therefore, a determination of the child's domicile

1s the crucial element in a case such as this.

In the October 24, 2001 “Sworn Statement/Affidavit of Applicant/Guardian Domiciliary
of South Plainfield” Petitioner filed with the Board, he stated that Y.S. was a citizen of and
residing in Brazil. In fact, he expressly stated that he did not intend to bring her to the United
States to live with him until the Board approved her admission to its schools. He later confirmed
her status and his intentions during a prehearing conference call on March 26, 2002. He has not
contacted the Board or my chambers, much less submitted proof of legal guardianship over his
cousin since that time. Consequently, I FIND that Y.S. is not domiciled in South Plainfield and
CONCLUDE that she is not entitled to a free education under N.J.S.4. 18A:38-1.

DECISION AND ORDER

Accordingly, the Borough of South Plainfield Board of Education’s Motion to Dismiss is
GRANTED and it is therefore ORDERED that the appeal filed by G.B. on behalf of his cousin,
Y.S., be and is hereby DISMISSED.

[ hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.
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Within thirteen (13) days from the date on which this recommended decision was mailed
to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,
New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be

sent to the judge and to the other parties.

e e N2 \ ple =i MM\'_

DATE ISRAEL D. DUBIN, ALJ
Receipt Acknowledged:
/g)f’/C . Y ey ik /;/d )%/g(? C4L~}://Wff—t”—ﬁ»fi/®
DATE DEPARTMENT OF EDUCATION

Mailed to Payties,

R

y ACTING DIRECTOR A
CHIEF ADMINISTRATIVE LAV'\\‘I?JUDGE

DEC 5 2007

DATE OFFICE OF ADMINISTRATIVE LAW
IDD/mamf
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EXHIBITS

For Petitioner:

None.

For Respondent:

R-1  Motion to Dismiss with attached Exhibits “A” through “F”



OAL DKT. NO. EDU 332-02
AGENCY DKT. NO. 513-12/01

G.B., on behalf of minor child, Y.S,,

PETITIONER,
V. :  COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF SOUTH PLAINFIELD,
MIDDLESEX COUNTY,

RESPONDENT.

The record of this matter and the Initial Decision of the Office of Administrative
Law (OAL) have been reviewed. The parties filed no exceptions.

Upon careful and independent review of the record, the Commissioner concurs
with the Administrative Law Judge that this matter is appropriately dismissed as a result of
petitioner’s failure to prosecute.

Accordingly, the Initial Decision of the OAL is adopted for the reasons stated
therein and the instant Petition of Appeal is hereby dismissed.

IT IS SO ORDERED."

COMMIISSIONER OF EDUCATION

Date of Decision: 1/16/03

Date of Mailing: 1/16/03

" This decision, as the Commissioner’s final determination may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq. Commissioner decisions are deemed filed three
days after the date of mailing to the parties.

8



28-03

IN THE MATTER OF THE TENURE

HEARING OF TRACEY ABERNATHY,

A/K/A TRACEY RADEMACHER, MIDDLESEX
COUNTY VOCATIONAL SCHOOL DISTRICT,

MIDDLESEX COUNTY.

January 21, 2003

: COMMISSIONER OF EDUCATION

DECISION



AGENCY DKT. NO. 361-11/02

IN THE MATTER OF THE TENURE

HEARING OF TRACEY ABERNATHY,

A/K/A TRACEY RADEMACHER, MIDDLESEX : COMMISSIONER OF EDUCATION
COUNTY VOCATIONAL SCHOOL DISTRICT, : DECISION

MIDDLESEX COUNTY.

This matter was opened before the Commissioner of Education on
November 12, 2002 through the certification of tenure charges alleging incapacity to return to
work, or unbecoming conduct, against a tenured teacher of the handicapped at the New
Brunswick Vocational and Technical High School campus of the Board of Education of the
Middlesex County Vocational School District.

The Commissioner directed respondent, via both certified and regular mail on
November 12, 2002, to file an Answer to the tenure charges against her.! Such communication
clearly provided respondent notice that, pursuant to N.J.A.C. 6A:3-5.3 and 6A:3-54, an
individual against whom tenure charges are certified shall have 15 days from the date such
charges are filed with the Commissioner to file a written response to the charges, and that failure
to answer within the prescribed period, where no extension has been applied for and granted, or
where there has been no submission by the charged employee of a responsive filing indicating
that she does not contest the charges, will result in the charges being deemed admitted by the

charged employee. Because no reply has been received from respondent in response to the

! The return receipt indicates that respondent received such notice on December 2, 2002.

gl



Board’s charges, each count of the charges against respondent is deemed to be admitted. N.J.A.C.
6A:5-3(c).

The Commissioner’s review of the tenure charges certified against respondent by
the Board and the statement of evidence in support of those charges indicate that respondent
sustained an injury to her left ankle and foot on or about January 2, 2001 resulting in medical
treatment, including surgery. Although respondent’s doctor recommended in July 2001 that she
return to work with light duty, respondent did not return to work in September 2001.
Respondent underwent a second surgery on or about October 29, 2001; her physician anticipated
a return date of February 14, 2002. On or about that date, however, her doctor performed a
follow-up examination and indicated that respondent had sustained a permanent disability which
prevented her return to work. Thereafter, by letter dated February 28, 2002, Joseph C. Colombo,
the Superintendent, contacted respondent requesting clarification of her work status and offering
respondent a barrier-free accommodation as an inducement to return to work. Respondent did
not reply to the Superintendent. On or about April 3, 2002, respondent applied for
unemployment benefits, certifying that she is unable to return to work. By letter dated
April 9, 2002, the Superintendent again contacted respondent to discuss her future employment
with the district and her unemployment application. The letter stated, in pertinent part,

If it is your wish to terminate your employment with us and

thereby become eligible for unemployment benefits, please

complete the enclosed certification form and return it to my office.

I have tried numerous times during the past two weeks to contact

you, without success. If we do not hear from you we will have no

choice but to proceed with tenure charges based upon your

inability to work. Therefore, please contact me immediately.

(Statement of Tenure Charges, Exhibit I, Correspondence of
Joseph C. Colombo)



Respondent did not reply to the Superintendent’s request. She has been absent from her teaching
position since January 4, 2001 with no communication or indication as to when or if she will be
able to return to employment.

Deeming such charges to be admitted, and noting that respondent has chosen not
to deny the specific allegations contained therein, the Commissioner finds that the Board has
demonstrated that respondent is incapable of fulfilling her duties as a teacher, and that
respondent’s actions constitute unbecoming conduct, warranting her dismissal from her tenured
position.

IT IS ORDERED this 21st day of January 2003 that summary

decision shall be granted to the Board, and respondent shall be dismissed from her tenured
position as a teacher in the Board’s employ as of the date of this order. This matter shall be
referred to the State Board of Examiners pursuant to N.J.A.C. 6:11-3.6 for action against

respondent’s certificate as it deems appropriate,2

COMMISSIONER OF EDUCATION

Mailed 1/22/03

? This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.
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COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE :
MIDDLESEX COUNTY VOCATIONAL DECISION
TECHNICAL SCHOOL DISTRICT, :
MIDDLESEX COUNTY,

RESPONDENT.

SYNOPSIS

Petitioner, riffed auto body repair teacher, alleged the respondent Board retained less senior
individuals in positions for which he was qualified.

The ALJ found that petitioner never acquired any seniority in the areas of culinary arts or
industrial arts, which would have obligated respondent to hire him in any of the positions he
sought from 1996 through 2001. The ALIJ noted that each vocational endorsement is a separate
seniority category and petitioner earned seniority only in the area of his endorsement (auto body
repair) in which he actually served. N.J.A.C. 6:3-5.1(17)(1).  Thus, the ALJ found that
respondent did not retain teaching staff members in positions for which petitioner was qualified
who were less senior than he in violation of petitioner’s seniority and tenure rights. The ALJ
granted respondent’s motion for summary decision and dismissed petitioner’s appeal.

The Commissioner adopted the Initial Decision for the reasons expressed therein; the petition
was dismissed.

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the
reader. It has been neither reviewed nor approved by the Commissioner.

January 15, 2003

LE)
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 6105-01
AGENCY DKT. NO. 318-8/01

JOHN COOKE,

Petitioner,

V.

BOARD OF EDUCATION OF THE
MIDDLESEX COUNTY VOCATIONAL
TECHNICAL SCHOOL DISTRICT,
MIDDLESEX COUNTY,

Respondent.

Michael T. Barrett, Esq., for petitioner (Bergman & Barrett, attorneys)

Anthony B. Vignuolo, Esq., for respondent (Borrus, Goldin, Foley, Vignuolo, Hyman,
Stahl and Clarkin, attorneys)

Record Closed: September 4, 2002 Decided: December 5, 2002

BEFORE JOSEPH F. MARTONE, ALJ:

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

Petitioner is a teaching staff member at respondent’s school district, and was subjected to
a reduction in force. Petitioner claims that respondent Board of Education retained staff

members in positions for which he was qualified who are less senior than he in violation of his

New Jersey is an Equal Opportunity Employer
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tenure rights. The matter was transmitted to the Office of Administrative Law (OAL) on
September 7, 2001, for hearing as a contested case. The matter was assigned to me on
September 28, 2001, and a telephone prehearing conference was scheduled for November 20,
2001. The November 20, 2001 prehearing telephone conference was adjourned at the request of
the attorney for petitioner due to his unavailability and was rescheduled for December 6, 2001.
As a result of that telephone prehearing conference, the matter was scheduled for hearing on July

17 and 18, 2002.

At a status conference held on April 4, 2002, the attorneys agreed to prepare a Stipulation
of Facts within 30 days and to report to me whether the matter was able to be decided by motion
or if a hearing would be required. In July 2002, the attorneys reported that the matter should be
the subject of a motion for summary decision, and the scheduled hearing dates were adjourned.
A motion for summary decision was filed by attorney for respondent on July 24, 2002, and
opposition to the motion was filed on September 3, 2002. The record was closed on September
4, 2002. By order of extension, the time limit for filing the initial decision was extended until

December 5, 2002.

FACTUAL DISCUSSION

Based upon the certification of Joseph C. Columbo, Superintendent for respondent
school district (R-2), and the certification of John W. Cooke, petitioner herein (P-1), it appears
that most of the underlying facts in this matter are not disputed. Thus, for the purpose of

deciding the within motion, the facts set forth herein are determined to be the facts in this matter.

Petitioner has been a teaching staff member with respondent since September 1988 (P-1
and R-2). At that time, petitioner was hired under an emergency certification because he was in
the process of completing courses for permanent certification (P-1). He is certified as a teacher"

of Auto Body Repair and served full-time in that position through school year 1994-95.

Petitioner was placed on sabbatical for school year 1995-96 (R-2), even though the

collective bargaining agreement at the time required at least seven years of teaching before a
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sabbatical could be taken (P-1). Petitioner received the sabbatical because of his illness due to

exposure in the auto body shop (P-1).

Petitioner’s certification asserts that at the time of his sabbatical year he was told by the
Superintendent and the Board President that because of his illness due to exposure in the auto

body shop, they would try to find him another position (P-1, paragraph 3).

On May 9, 1996, the Board of Education approved petitioner’s return from sabbatical
leave to resume his position as teacher of auto collision repair technology for the school year

1996 through 1997 (R-2A).

By letter dated April 29, 1996, petitioner applied for the position of Commercial Foods
Instructor at respondent’s Woodbridge Campus (R-2B). However, at the time he submitted his
application, he had not yet obtained his certification as a Commercial Foods Instructor, and did
not do so until March 1997 (R-2C). On June 13, 1996, the respondent appointed Mary T.
Boychuk to the position of Commercial Foods Instructor at the Woodbridge campus and

petitioner was advised of this by letter dated June 18, 1996 (R-2D).

By letter dated October 6, 1997, petitioner applied for the position of Culinary
Arts/Commercial Foods Instructor at respondent’s New Brunswick campus. By letter dated
December 12, 1997, petitioner was advised that Patricia Paustian was appointed to that position.

(R-2E)

By letter dated January 10, 2000, petitioner applied for the position of Teacher of
Production Manufacturing at the vocational schools. The position required a certificate of
Teacher of Industrial Arts, which petitioner did not hold. By letter dated April 13, 2000,
petitioner was advised that the position was filled by Christopher Clancy (R-2F).

By letter dated July 31, 2001, petitioner applied for the position of Teacher of Food
Services for the 2001-2002 school year. By letter dated September 14, 2001, petitioner was
advised by respondent that the position had been filled by another teaching staff member, Enzo

Paterno. (R-2G.)
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In May 2001, the Board of Education determined that a reduction in force was necessary
effective July 2001, and abolished petitioner’s position as Teacher of Auto Body Repair. (R-2,
paragraph 12.)

Respondent contends that petitioner was employed exclusively in his area of certification
as a Teacher of Auto Body Repair during his tenure as a teaching staff member for respondent
Vocational Schools, and that petitioner was employed in no other capacity (R-2, paragraph 13).
However, petitioner asserts that after his sabbatical leave and his return to auto body repair, he
again became ill and was subsequently given other assignments for the balance of the 1999-2000

and 2000-2001 school year, although none were in the area of culinary arts or industrial arts (P-1,

paragraph 8).

LEGAL DISCUSSION AND ANALYSIS

The issue in this matter is whether petitioner obtained seniority during his employment
with respondent which would have obligated respondent to hire petitioner in one of the other

teaching positions for which he applied.
N.J.A.C. 6:3-5.1(17)(i) provides the standards for determining seniority and states:

Any person holding an instructional certificate with subject area endorsements
shall have seniority within the secondary category only in such subject area
endorsements under which he or she has actually served.

In this matter, it is undisputed that petitioner was employed exclusively as a Teacher of
Auto Body Repair in the area of auto body repair during his entire tenure as a teaching staff
member for respondent. There is nothing in the record before me nor any other proofs or
evidence to the effect that petitioner held any other position or served in any other capacity
during his tenure as a teaching staff member. Even if petitioner had obtained additional
certifications during the course of his employment, if he was never actually employed in any of

those subject areas, he could not acquire any seniority with respect to those subject area
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endorsements. As a result, | FIND that petitioner never acquired any seniority in the areas of
culinary arts, or industrial arts which would have obligated respondent to hire him in any of the

positions he sought from 1996 through 2001.

I also note that petitioner did not raise any issue concerning respondent’s determination to

eliminate the auto body repair course of instruction.

It is undisputed that with respect to petitioner’s first application for a position as a
Commercial Food instructor, which he submitted in April 1996, he was clearly not qualified for
the position because he did not obtain his certification as a Commercial Food Instructor until
March 1997. As to the three subsequent positions which petitioner sought from 1997 to 2001,
and for which he was not hired, petitioner acquired no seniority which would have obligated

respondent to hire him for any of these positions.

Petitioner asserts that it was because he became ill based on his continued exposure to
exhaust, fumes and dust, and because he repeatedly but unsuccessfully attempted to have
respondent correct these problems, that the school district granted him a sabbatical before he was
entitled to receive it. He also contends that under these circumstances, he began to take courses
toward certification in other areas, particularly Commercial Food Instruction, with the knowledge
of blessing of the administration, and based on the presumption that other positions would be
made available to him in view of the foregoing circumstances. Despite the fact that he was in the
process of obtaining certifications in the areas for which he applied, he was not appointed to
these positions in favor of others who usually had no experience in the School District. Thus, it
is argued that petitioner has some equitable entitlement to positions which he applied for and was
qualified. Petitioner contends that the question in this matter is whether representations made to
petitioner by the agents of respondent should bind respondent to provide another position to
petitioner for which he applied, was qualified, but was rejected. Therefore, petitioner contends

that there is a dispute as to material fact.

However, each vocational endorsement is a separate seniority category and petitioner
earned seniority only in the area of his endorsement. See, Tote v. Mercer County Vocational-

Technical School Board of Education, 87 S.L.D. 11. The seniority of a vocational teacher is
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limited and cannot be extended to other endorsements. Hudson County Area Vo-Tech Ed. Assn.
v. Hudson County Area Vo-Tech Board of Education, 86 S.L.D. 106. While petitioner now
claims some entitlement to positions for which he applied during his tenure as an Auto Body
Instructor, I FIND that at no time did he ever acquire any seniority in those positions nor did he
ever grieve or appeal the denial of his application to fill any other positions. Thus, I FIND that
petitioner had no legal entitlement to any of these other positions nor to any seniority in any other
area of separate employment at the time the positions were filled. 1 FIND that petitioner
acquired no seniority in the other assignments given to him in the 1999-2000 and 2000-2001
school years after his return from sabbatical because none of the assignments were in the areas of

his certifications.

Based upon the foregoing, I FIND that respondent did not retain teaching staff members
in positions for which petitioner is qualified who are less senior than he in violation of
petitioner’s seniority and tenure rights. Therefore, | CONCLUDE that respondent’s motion for
summary decision should be granted and an initial decision should be issued in favor of

respondent in this matter.

DECISION AND ORDER

For the reasons stated above, it is hereby ORDERED that the actions of respondent were
correct and should be AFFIRMED, and petitioner’s appeal is hereby DISMISSED.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.
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Within thirteen (13) days from the date on which this recommended decision was mailed
to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,
New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be
sent to the judge and to the other parties.

]
December 5, 2002 ' %ﬁ/g 1/(—&'/"«/ e

DATE ‘ })SEPH F. MARTONE, ALJ

Receipt Acknowledged:
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APPENDIX
LIST OF WITNESSES:
For petitioner:
None
For respondent:
None
LIST OF EXHIBITS:

For petitioner:
P-1 Certification of John W. Cooke

P-2  Petitioner’s Brief in opposition to motion for summary decision

For respondent:

R-1  Notice of Motion for Summary Decision

R-2  Certification of Joseph C. Colombo, with the following attachments:
Letter to petitioner dated May 9, 1996

Petitioner’s letter dated April 29, 1996

Petitioner’s Teacher of Food Production certificate dated March 1997
Letter to petitioner dated June 18, 1996

Petitioner’s letter dated October 6, 1997

SIECRESN- S

F. Letter to petitioner dated April 13, 2000
G. Petitioner’s letter dated July 31, 2001
R-3  Respondent’s Brief in support of Motion
R-4  Respondent letter memorandum dated September 9, 2002
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JOHN COOKE,
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BOARD OF EDUCATION OF THE :
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TECHNICAL SCHOOL DISTRICT, :
MIDDLESEX COUNTY,
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The record of this matter and the Initial Decision of the Office of Administrative
Law have been reviewed. Petitioner’s exceptions and the Board’s reply thereto are duly noted
as submitted in accordance with N.J.A.C. 1:1-18.4, and were considered by the Commissioner in
reaching his decision.

Upon careful and independent review of the record in this matter, the
Commissioner concurs with the Administrative Law Judge that the Board’s motion for summary
decision is properly granted in its favor. Accordingly, the Initial Decision is adopted for the
reasons expressed therein; the Petition of Appeal is dismissed.

IT IS SO ORDERED.”

CcoOM IONER OF EDUCATION

Date of Decision: 1/15/03

Date of Mailing: 1/15/03

" This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.
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BOARD OF EDUCATION OF THE

BOROUGH OF BLOOMSBURY,

HUNTERDON COUNTY,
PETITIONER,

V.

NEW JERSEY STATE DEPARTMENT
OF EDUCATION, DIVISION OF FINANCE,

RESPONDENT.

December 30, 2002

COMMISSIONER OF EDUCATION

DECISION
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