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Writ of Certiorari.
Writ of certiorari.

New Jersey, ss.
The State of New Jersey to the
Board of Adjustment of the City of
(seal) Newark, N. J., and Frederic Bige-
low, Superintendent of Buildings of
the City of Newark, Greetings:

We being willing for certain reasons to be
certified of a certain decision rendered Septem-
ber 3, 1925, by the Board of Adjustment of the
City of Newark, New Jersey, relative to the
appeal to said Board by E. & M. Land Co. from
the rejection by Frederic Bigelow, Superin-
tendent of Buildings of the City of Newark, of
an application for a permit to erect upon said
premises, on the south side of Custer Place, 100
feet west of Meeker avenue, being known and
designated as 10 Custer Place, Newark, New
Jersey, belonging to the said E. & M. Land Co.,
a three-story brick apartment house to be occu-
pied by twelve families, in accordance with cer-
tain plans and specifications filed with the Build-
ing Inspector at the time of said application, and
subsequently, with the Board of Adjustment of
the City of Newark, in connection with said ap-
peal, do command that you certify and send
under your seal, to our Justices, of our Supreme
Court of Judicature, at Trenton, on the second
day of October, 1925, the said decision of said
Board of Adjustment above mentioned, together
with all things touching and concerning the
same, as fully and completely as they remain
before you, together with this our writ, and that
we may cause to be done thereupon what of
right and justice and according to the laws of
the State of New dJersey ought to be done.
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Return to Writ.

Witness, William S. Gummeke, Esquire, Chief
Justice of our Supreme Court at Trenton, this
12th day of September, in the year of our Lord
one thousand nine hundred and twenty-five.

EDWARD J. KELLEHER,

Clerk.
Chaeles Jones,
Attorney for Prosecutor.
Allocatur.
WILLIAM J. GUMMERE,
C. J.

RETURN TO WRIT.

In obedience to the command of the within
writ to us directed, we, the Board of Adjust-
ment of the City of Newark, and Frederic Big-
elow, Superintendent of Buildings of the City
of Newark, do hereby certify and send to the
Honorable the Justices of the Supreme Court
of Judicature of the State of New Jersey, a
certain decision rendered September 3, 1925,
by said Board of Adjustment of the City of
Newark, relative to the appeal to said Board
by E. & M. Land Company from the rejection
by Frederic Bigelow, Superintendent of Build-
ings of the City of Newark, of an application
for a permit to erect upon premises on the south
side of Custer Place, 100 feet west of Meeker
avenue, being known and designated as No. 10
Custer Place in said City of Newark, a three-
story brick apartment house to be occupied by
twelve (12) families, in accordance with plans



Return to Writ.

and specifications therefor filed with said Super-
intendent of Buildings, with all things touching
and concerning the same, as fully and entirely
as before us they remain, together with the said
writ, as Within we are commanded.

In Witness W hereof, We have caused this
return to be signed by said Frederic Bigelow,
Superintendent of Buildings, as aforesaid, this
30th day of September, 1925.

FREDERIC BIGELOW,
Superintendent of Buildings.

W hereas, Zabor Roth, on behalf of the E. &
M. Lana Co., owner, filed on April 27, 1925, an
application under the Building Zone Ordinance
to permit in an “ E” area district and a 30-foot
height district the construction of a building in
violation of the area and height requirements,
premises #10 Custer Place; and

W hereas, public hearings were held on this
application by the Board of Adjustment after
due notice by publication in the public press; and

W hereas, the area district map accompanying
the Building Zone Ordinance shows these prem-
ises to be within the ‘“‘E’’ district; and the
Height District Map accompanying said ordi-
nance shows these premises to be within the
“ 30-foot” district; and

W hereas, the decision of the Superintendent
of Buildings rendered April 22, 1925, reads:

“Rejected: Height exceeded; area of lot
exceeded; number of families exceeded, side
yard to be provided” ;

and
W hereas, the proposed building is to be of

non-fireproof construction, three stories (40 feet)
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Return to Writ.

in height, with a frontage of 50 feet and a depth
of 78 feet; to be occupied as a tenement house
for thirteen families (making a maximum con-
gestion of 105 families per acre, instead of 25
as required in “ E” area districts); and
Whereas, the testimony taken in the case of
Reuben Fishman for a permit to build a tene-
ment house at Elizabeth avenue and Keer ave-
nue having been stipulated as the testimony in
this case as though taken herein and proofs
having been submitted and argument had, there-
upon the Board of Adjustment found as follows:

1. That no testimony whatsoever was pre-
sented by the applicant to show that it would
be contrary to the public interests to grant the
variation in the zoning ordinance applied for or
that it would result in unnecessary hardship to
him to deny the permit nor was there any proof
offered by the applicant to show that the spirit
of the ordinance would be observed and substan-
tial justice done by granting the variation ap-
plied for.

2. That timely objection was made by counsel
for the objectors to the effect that no such
proof had been offered by the applicant.

3. That subject to such objections the ob-
jectors proceeded and supplied testimony from
which the Board found as a fact that it would
be contrary to the public interests to grant such
a variation as applied for and that no unneces-
sary hardship would be imposed upon the ap-
plicant in denying his application for a varia-
tion for the following reasons which the Board
finds as the facts from the testimony and evi-
dence in the case.
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4. That the property upon which it is desired

to build the tenement house in question is part
of a tract of land extending from Benner ave-
nue on the north to the street line on the south,
and from Elizabeth avenue on the east to Ber-
gen street and the line paralleling it on the west
which was laid out as restricted property about
twenty years ago, restricted to one, and on a
few streets, to two-family houses.

(b) That the City of Newark planned and
developed its water, sewer, streets, police and
fire facilities in accordance with the planned
and proposed restricted residence development.

(¢) That the tract has been developed in ac-
cordance with the proposed development. Of
the 700 or more lots contained in the develop-
ment all but about 200 lots scattered over this
area have been built upon, and the type as resi-
dential territory created.

(d) That the water, sewer, fire and police
facilities are adequate for the present needs and
to the development of this tract in accordance
with the original scheme but that the variance
of that scheme by permitting the erection of
multi-family tenements throughout this tract
would result in an undue strain upon the said
water, sewer, fire and police facilities and re-
quire very extensive and costly expansion.

(e) That while the erection of a single apart-
ment of itself might not require such extensive
and costly expansion the granting of a permit
for one apartment building would of necessity
require the granting of permits throughout the
tract and already six applications aggregating
121 families are pending before this Board.

(f) That to extend and expand the water,
sewer and fire facilities would require in many
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Return to Writ.

instances the tearing np of existing pavements to
lay larger water and sewer pipes, the erection
of additional fire houses, the installation of a
higher pressure water system, a large part of
the cost of which would fall upon the city at
large for the advantage of a relatively few in-
dividual property owners, all of whom have pur-
chased the said tracts of land in anticipation of
the expiration of building restrictions and with
full knowledge of the existing zoning regula-
tions of the City of Newark prohibiting build-
ings of this type from said zone] which zoning
restrictions are in effect but a continuance of the
building restrictions theretofore existing and of
which building restrictions the said applicant was
aware at the time of the purchase of his lot.

(g) That upon only a part of said develop-
ment have the restrictions expired, property to
the north and to the south of said tract upon
which the restrictions have expired, being still
restricted as originally planned; and that the
zoning law was adopted to continue the develop-
ment of this segregated section of the City of
Newark in accordance with the plans of the
original owners of the tract and the development
by the City of Newark of the governmental fa-
cilities therein over a period of about twenty
years.

(h) That the police facilities are adequate to
the present resident character of this com-
munity, but that the erection upon the present
application, throughout the tract, or a part there-
of, of tenements of the kind applied for in this
case would result in the need of expensive police
facilities.

(1) That the testimony shows that tenements
of this character are more difficult to police, are
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productive of more vice and crime and there-
fore undesirable in a residence locality. That
they bring into a residence locality persons of a
type and character different from those who
own or live in one or two family houses, and
that no particular care is or can be exercised
by owners of such tenements in the selection of
occupants of such tenements.

(j) That the school facilities in this section
are now greatly overtaxed by the existing popu-
lation, the existing school serving this territory
being an alternating school where the children
go but part of the day. That the new school in
the course of erection, despite an increase in its
size in the course of its erection, will be full
when completed, and that as a consequence with
the acquisition of numerous tenements with the
many families per lot instead of the one or two
families, as would ordinarily be the case, the
new school will be overtaxed just as the existing
school is and the children now in the community
instead of being able to go to school all day as
would be the case if the community is permitted
to develop as heretofore, will be denied that
right and will be compelled to go to school only
on part time.

(k) That no plans are under way and no ap-
propriation in existence for the construction of
any additional school in this community and
that as a consequence a considerable period of
time must elapse before any such facilities can
be supplied.

(1) That the building in question violates the
height, area and other provisions of the zoning
ordinance of the City of Newark and also vio-
lates the Building Code of the City of Newark
as to its construction.
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(m) That under the testimony, tenements of
this type constitute a fire menace both to the
neighborhood as a whole, constructed as it is
largely of frame, and to the occupants of the
building itself on account of the non-fireproof
structure of the building.

(n) That said tenement house in particular
violates the Building Code of the City of New-
ark in the provision for stairways in said build-
ing, the plans and specifications not complying
with the requirements of the Building Code for
multi-family tenements in this regard, and that
under the evidence the erection of a multi-family
tenement of this type will subject the tenants of
said building to a very real hazard in the event
of fire in the building, particularly as panic is
more likely to ensue in a building of that char-
acter than in a one or two-family residence.

In view of the facts found above, we find that
the health, safety and welfare of this community
will be seriously interfered with as a result of
this tenement house and that a variation from
the said ordinance should not be permitted as
applied for;

There fore, Be |t Resolved , that the decision
of the Superintendent of Buildings be and it
hereby is affirmed and the application be and it
hereby is denied.

I hereby certify that the foregoing is a true
copy of a resolution adopted by the Board of Ad-
justment at its meeting of September 3, 1925.

R. B. Rankin,
Secy.
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REASONS.

New Jersey Supreme Court

E. & M. Land CO., AN
Prosecutor, 1 10
US. * T !
| On
The Board of Adjustment of Certiorari.

1
the City of Newark, N. J.,/
and Frederic Bigelow, Su- 1
perintendent of Buildings of \
the City of Newark. I

Respondents. 1

E. & M. Land Co., prosecutor of the above 20
writ of certiorari, by Charles Jones, its attor-
ney, comes and prays that the ordinance under
which the respondents assumed to act may be
declared null and void, and the resolution
adopted by the Board of Adjustment of the City
of Newark, denying the appeal of the prosecutor,
be declared null and void, set aside, and for
nothing holden, insofar as the same applies to
this prosecutor, for the following reasons,
namely: ! 30

a. Because said ordinance provides an excep-
tion of uses existing at the time of the passage
of the ordinance, such exception is discrimina-
tory; because Section 7A and Section 16 arbi-
trarily divide the city into districts, and attempts
to make the regulations as to height, size of
yards and number of families apply to one dis-
trict more stringent than to other districts, and
is discriminatory.

40
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Reasons.

b. Is without statutory authority.

c. Does not serve to promote the health,
safety or morals of the community.

d. Is not within the police power.

e. Takes private property without just com-
pensation.

f. Takes property without due process of law.

2. A general prohibition as to the erection
of a building as the one that prosecutor desires
to build may not be lawfully enacted unless the
building is structually of such a character as
to be detrimental to the public health, safety or
morals.

a. Such a prohibition is not within the police
power.
v

b. The effect of such prohibition is to take
private property without just compensation.

c. Takes property without due process of law.

3. The. City of Newark had no statutory au-
thority to enact an ordinance as the one in ques-
tion.

4. Said ordinance is unconstitutional for the
following reasons:

a. As it conflicts with the first clause of
Article One of the Constitution of the State of
New Jersey.

b. Sixteenth paragraph of Article One of the
Constitution of the State of New dJersey.

c. Said ordinance is unconstitutional for the
reason that it violates the rights secured to the
prosecutor by the 14th Amendment to the Con-
stitution of the United States, as it deprives
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the prosecutor of its property without due
process of law, and would be a denial to it of
the equal protection of the law.

5. Said ordinance is illegal for the reason
that it attempts to prohibit and not to regulate
and control the use of private property.

6. Said ordinance is illegal because the pro-
visions of said ordinance prohibiting the erec-
tion of a building of the character desired to be
erected by the prosecutor does not promote
public health, safety and morals and general
welfare.

7. The provisions of said ordinance are
broader than the statute authorizing munici-
palities of this State to enact ordinances regu-
lating the uses of buildings, etc.

8. That the resolution adopted by the Board
of Adjustment of the City of Newark denying
prosecutor’s application is invalid for the fol-
lowing reasons:

a. That there was no legal evidence justify-
Adjustment to adopt said resolution.

b. No facts were presented to the Board of
Adjustment by any one authorizing the Board of
Adjustment to adopt said resolution.

c. That said resolution is contrary to law, as
the Board of Adjustment had no legal authority
to adopt and pass said resolution.

CHARLES JONES,
Attorney of Prosecutor.
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Stipulation of Facts.

STIPULATION OF FACTS.

NEW JERSEY SUPREME COURT.

E. & M. Land Co.,

Prosecutor,

10 On

Us. Certiorari.

The Board op Adjustment op Stipulation
the City op Newark, N. J., Of Facts.
and Frederic Bigelow, Su-
perintendent of Buildings of A ster
the City of Newark,

Respondents.

2Q It is stipulated and agreed that the facts in-
volved in this cause are as follows:

1 E. & M. Land Co., a corporation duly or-
ganized and existing under the laws of the State
of New Jersey, the prosecutor, on the 5th day
of March, 1925, was, and ever since, has been
the owner in fee simple of the lands and premises
situated on south side of Cusfer Place, 100 feet
west of Meeker avenue, in the City of Newark,
and more particularly described by metes and

30 bounds as follows:

First Tract: Beginning at the intersec-
tion of the northwesterly line of Elizabeth
Avenue with the northeasterly line of Custer
Avenue, as the same are laid down on the
map of the property of the Weequahic Park
Land and Improvement Company revised
in 1909 by George H. Gardner surveyor re-
vised in 1912 by John E. Laird, surveyor;
thence along Custer Avenue north 21 de-

40 grees 23 minutes west two hundred and
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seven feet and fifty hundredths of a foot
to Custer Place; thence running along Cus-
ter Place north 84 degrees 45 minutes east
three hundred and eighteen feet and thirty-
eight hundredths of a foot to Meeker Ave-
nue; thence running along Meeker Avenue
South 50 degrees 15 minutes east one hun-
dred and forty-one feet and forty-two hun-
dredths of a foot to the northwesterly line
of lot number 1028 on said map; thence run-
ning south 84 degrees 45 minutes west along
the northwesterly line of said lot number
1028 eighty-nine feet and forty-six hun-
dredths of a foot to the southwesterly line of
said lot number 1028; thence running along
the same south 21 degrees 23 minutes east
one hundred and fifteen feet and thirty-five
hundredths of a foot to Elizabeth Avenue;
thence southwesterly along Elizabeth Ave-
nue on an arc of a curve with a radius of
six hundred and four feet and nineteen
hundredths of a foot, forty-five feet and
three hundredths of a foot to point of tan-
gent; thence still along Elizabeth Avenue
south 87 degrees 16 minutes "West two hun-
dred and fifty-eight feet and sixty-four hun-
dredths of a foot to Custer Avenue and
point and place of Beginning. Being lots
numbers 1023, 1024, 1025, 1026, 1027, 1029,
1030, 1031, 1032, 1033 and 1034 on said map.

Second Tract: Beginning at the inter-
section of the southwesterly line of KEliza-
beth Avenue with the Southeasterly line of
Custer Avenue, as the same are laid down
on the map of the property of the Wee-
quahic Park Land and Improvement Com-
pany, revised in 1909 by George H. Gardner

20
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surveyor, revised in 1912 by John E. Laird
surveyor; thence along Custer Avenue north
21 degrees 23 minutes west one hundred and
thirty-five feet and thirty-seven hundredths
of a foot to the northwesterly corner of
lands now or formerly belonging- to Marcus
L. Bock; thence running South 68 degrees
57 minutes west one hundred feet to the
northeasterly line of a right-a-way; thence
running south 21 degrees 23 minutes east
along the same one hundred feet and sixty-
four hundredths of a foot to the said south-
westerly line of Elizabeth Avenue; thence
running north 87 degrees 16 minutes East
along the same one hundred and five feet
and fifty-four hundredths of a foot to the
said Southeasterly line of Custer Avenue
and point and place of Beginning. Being
lot number 1022 and part of 1021.

Being known and designated as 10 Custer
Place, Newark, New dJersey.

2. The prosecutor engaged Nathan Siegler,
a duly licensed and practicing architect in the
City of Newark, to prepare the plans and speci-
fications for the erection of a three-story brick
apartment house, designed for the occupation of
twelve families. The said plans were prepared
as ordered, and submitted as required by law, to
the State Board of Tenement House Supervision,
and were approved by that body.

3. That thereafter, and on the 22nd day of
Aprid, 1925, the prosecutor made a written ap-
plication for a building permit to the Building
Department of the City of Newark on said plans,
presenting thereto application in duplicate, and
two sets of plans duly approved by the Board
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of Tenement House Supervision. Application
was made to Frederic Bigelow, Superintendent
of Buildings of the City of Newark, and the fees
required by law for the issuance of the permit
were duly tendered.

4. The said Frederic Bigelow as Superin-
tendent of Buildings of the City of Newark, de-
dined to issue a permit for the erection of said
building in accordance with the said plans, on
the ground that the said premises were in a 30-
foot height district and an “ E” area district,
and wrote on the back of the said plans “ Re-
jected, area exceeded for number of families,
height exceeded, lot area exceeded, side yard to
be provided.” That said notation is based upon
Section 7, paragraph (a) and Section 16 of the
so-called Zoning Ordinance of the City of
Newark.

5. .The City of Newark has adopted an ordi-
nance commonly known as the “ Building Zone
Ordinance of the City of Newark” and more
particularly known as

“An ordinance regulating and restricting
the location of trades and industries and
the location of buildings designed for speci-
fied uses, and regulating and limiting the
height and bulk of buildings hereafter
erected, and regulating and determining the
area of yards, and establishing the boun-
daries of districts for the said purposes
and providing penalties for the violation of
its provisions.”

For the purpose of regulating and restricting
the location of trades and industries and the
location of buildings designed for specified uses,

10
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the City of Newark is divided by said ordinance
into four classes of districts:

(1) Residence Districts.

(2) Business Districts.

(3) Industrial Districts.

(4) Heavy Industrial Districts.

Said districts are shown on what is known as
“The Use District Map” which accompanies
said ordinance, and is declared in said ordinance
to be a part thereof. The Use District Map
designations which accompany said Use District
Map are also declared to be a part of said ordi-
nance. Said ordinance further provides that no
building or premises other than for a purpose
permitted in the use district in which said build-
ing or premises are located shall be erected.

6. The said ordinance, by means of the said
Use District Map, places the said premises,
owned by prosecutor, in its entirety, in the'first
class of the districts above enumerated, to wit,
in the Residence District.

7. Section 7 of said ordinance divides the
City of Newark into five districts, for the pur-
pose of limiting the height and bulk of buildings
as follows:

(a). 30-Foot Districts.
(b) 50-Foot Districts.
(¢) 125-Foot Districts.
(d) 150-Foot Districts.

as shown on a height district map, which accom-
panies and is made part of the ordinance, for-
bids the erection of any structure, except in con-
formity therewith.

8. The premises of the prosecutor are in the

4Q first of the above districts, which reads as fol-
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lows: (a) “In a 30-Foot District, no building
shall be erected to an excess of 30 feet.”

9. For the purpose of regulating and deter-
mining the area of yards, courts and other open
spaces for the buildings, the ordinance divides
the city into five classes of area districts, namely,
a, b, ¢, d and e, as shown on an Area District
Map, which accompanies and is made part of
the ordinance and no structure which violates
the regulations prescribed as to area shall be
built.

10. Section A provides that the least dimen-
sion of a side yard shall be 3 feet, on a lot
not more than 25 feet in average width; that the
least dimension of an inner court should not
be less than 4 feet, and in no case less than IV2
inches for each foot of building height; the least
dimension of the outer court shall be SV2 feet;
that the building shall not occupy more than
90% of the area of an interior lot.

11. B Districts are still more stringent, so
far as regulations of area are concerned, and in
addition, provide that no dwelling or tenement
house shall be built in said district to accommo-
date more than 140 families on any acre of land,
nor more than a proportional number of families
on a fractional part of any acre of land.

12. C, Districts are still more stringent, so
far as the dimensions of the various courts are
concerned, and provides that no dwelling house
or tenement for more than 105 families on any
acre of land, nor more than a proportional num-
ber of families on a fractional part of any acre

of land.
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13. D Districts are still more stringent than
the foregoing, so far as the size of the courts
are concerned, and provide that the dwelling or
tenement house shall not have more than 35
families on any acre of land, nor more than a
proportional number of families on a fractional
part of any acre of land.

14. Section 16—E Districts, in which the pro-
posed structure is located, is the strictest of all
and provides as follows:

Rear Yards.

The least dimension of a rear yard at its
lowest level shall be not less than twenty-
five per cent, of the depth of the lot, but
need not exceed twenty-five feet at such
level. In no case shall such least dimension
be less than six inches for each foot of
building height. For each one foot that
such rear yard, however, exceeds a depth of
ten feet, there may be substituted one foot
of unoccupied space across the whole width
of the front of the lot between the street
line and the street wall of the building.

Side Yards.

The least dimension of a side yard at its
lowest level shall be not less than three and
one-half feet. On a lot not more than
twenty-five feet in mean width a s\de yard
shall be not less than three inches in least
dimension for each foot of building height
nor less than one and one-half inches in
least dimension for each foot of building
length. On a lot more than twenty-five feet
in mean width a side yard shall be not less
than four inches in least dimension for each
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foot of building height nor less than two
inches in least dimension for each foot of
building length. At least one side yard shall
be provided on lots located in residence dis-
tricts as designated on the use district map.

Inner Courts.

The least dimension of an inner court at
its lowest level shall be not less than four
feet. In no case shall such least dimension
be less than four inches for each foot of
building height. The minimum area of an
inner court shall be not less than twice the
square of its required least dimension.

Outer Courts.

The least dimension of an inner court
of its lowest level shall be not less than
three and one-half feet. In no case shall
such least dimension be less than four
inches for each foot of building height nor
less than four inches for each foot of length
from the closed end. Where in a residence
district as designated on the use district map
at least one-half of the buildings situated on
either side of a street between two inter-
section streets conform to a minimum set-
back line no new building shall be erected
and no existing building shall be recon-
structed or altered to project beyond such
setback line unless an open space be left
on each side of the building beyond such set-
back line. Each of these open spaces shall
have a minimum width at every point be-
yond such setback line equal to at least one
per cent, of the width of the lot on which
the building is situated for each one per
cent, that the building projects beyond such
minimum setback line.
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Building Area.

No building shall occupy more than thirty-
five per cent, of the area of the lot, if an
interior lot, nor more than forty-five per
cent, if a corner lot. This limitation shall
apply at the curb level in the case of a

20 building located in a residence district as
designated on the use district map aud at
the sill level of the second story windows,
but not more than twenty feet above the
curb level in the case of a building located
in a district other than a residence district
as designated on the use district map.

Number of Families Housed.

No dwelling or tenement house shall here-
after be erected or altered to accommodate
20 or make provision for more than twenty-
five families on any acre of land nor more
than a proportional number of families on
a fractional part of any acre of land. The
maximum number of families which may
hereafter be housed on any plot of ground
shall not exceed the integral number ob-
tained by multiplying the acreage of such
plot, exclusive of the area within street
lines, by twenty-five. The limitation im-
posed by this section shall, however, not
prohibit the erection of a one-family house
on any plot containing at the time of the
passage of this ordinance an area of less
than one-twenty-fifth of an acre.

15. A few days after the rejection by the
Superintendent of Buildings, the prosecutor ap-
pealed to the Board of Adjustment of the City
of Newark, from the ruling of Frederic Bigelow,

4Q Superintendent of Buildings of the City of
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Newark, and due notice was given to all parties
in interest, as required by the ordinance of the
City of Newark, of said appeal, and the date
for hearing was fixed for May 21, 1925, at 2:00
P. M., at the Council Chambers of the City of
Newark. That the matter was publicly ad-
journed several times until July 16, 1925. At
least two of the hearings, a number of prop-
erty owners appeared in objection to said per-
mit being granted. Thereupon a stipulation
was entered into agreeing that the testimony of
in re. Reuben Fischmann (which it is agreed will
be printed herewith) was to be taken as the
testimony in this case, but only so far as the
zoning part was concerned. The objectors con-
tended that the applicant had the burden of
showing that he was entitled to a variance from
the letter of the ordinance, and that he had
offered no testimony to support that view.
Thereupon the objectors urged and introduced
in evidence oral testimony that apartment houses
bring together a large number of familes, tended
to promote immorality; also that because large
numbers of people lived in one building it was
less healthful;, that the building of apartment
houses in that district would make it harder to
take care of the water supply and sewerage facili-
ties; that the school facilities were not designed
in that section for a large increase of population,
such as would be brought by apartment houses,
and were already inadequate; and that it was
harder to protect an apartment house against fire.
That upon considerations of public health, safety
and welfare, and based upon the attached testi-
mony, the Board of Adjustment passed a formal
resolution September 3, 1925, rejecting said ap-
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peal and sustaining the Building Department in
the refusal to grant said permit, a copy of which
resolution is attached and made a part hereof.

16. Said premises are located near Elizabeth
avenue, which i1s a main thoroughfare of the
City of Newark, running from Newark to Eliza-

10 beth. It is a very wide thoroughfare, and heavy
and constant traffic passes over it, and the Eliza-
beth, Union and Mt. Prospect trolleys pass over
it. There are also two lines of jitneys which
constantly pass over it, and leads directly to
the shore resorts, and is always crowded with
traffic.

17. The prosecutor’s premises are located on
the east side of Custer Place, 100 feet south of
Meeker avenue. Meeker avenue adjoins the

® business zone; at the northwest corner of Eliza-
beth avenue and Meeker avenue, there is a four-
story brick apartment, containing thirty-six fam-
ilies and eight stores. Next north of the apart-
ment house is a public garage, and across the
street, on the northeast corner of Elizabeth ave-
nue and Meeker avenue, there is a structure
that was for many years used as a saloon and
bowling alley, and it is now used for business.

30 the east side of Elizabeth avenue, next ad-
joining this corner structure, are four stores*
and next north of the stores is a public garage,
and immediately adjoining this is the industrial
section. Upon the southwest corner of KEliza-
beth avenue and Meeker avenue, just behind this
property, is a one-family dwelling on a restricted
plot.

18. Near the prosecutor’s property is a trol-
ley station, and across the park, a few hundred
40 feet from the prosecutor’s property, is the rail-
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road station of the Lehigh Valley, but on the
north side of Meeker avenue the property is all
restricted to one-family residences, while west
for several blocks and south for almost a mile
from this property, a one and two family resi-
dence development instituted more than twenty
years ago and practically completed, exists.

19. It is further stipulated that the prose-

cutor will print with this case the testimony
taken in the matter of the application of Reuben
Fischman for a permit to erect an apartment
house on 815-829 Elizabeth avenue, Newark, N.
J. This testimony is produced only as a basis
in part support of the arguments advanced by
the respondents to uphold the zoning ordinance
in this vicinity. Anything in said testimony re-
lating to the particular building has nothing to
do with the present case, except so far as it re-
lates to the zoning principle.

CHARLES JONES,
Attorney for the Prosecutor.

JEROME CONGLETON,
Corporation Counsel,

Attorney for the Defendants.
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Testimony.
NOTE.

The following testimony taken in another case
is printed pursuant to the stipulation contained
in agreed state of facts. Prosecutor’s building is
different, but it was agreed that testimony would
apply so far as the question of increased fire risk,
increased immorality, police protection, school
facilities, sewer, etc., is concerned.

In the matter of the application
of Reuben Fischmann for a
permit to construct an apart-
ment house at Nos. 815-829
Elizabeth avenue, Newark,
New Jersey.

Transcript of testimony taken in the above
matter before Dr. Charles V. Craster, James dJ.
Fitzsimmons, Chief M. P. A. McDermitt, Harri-
son R. Van Duyne, and Frank Higgins, Board of
Adjustments, at Commission Chambers, City
Hall, Newark, New Jersey, on Thursday, Febru-
ary 26, 1925, at 2 P. M.

Appearances:
Mr. Joseph G. Wolber for the City of Newark.
Mr. Abraham Henig for the applicant.
Judge Fred G. Sitickel, Jr., for objectors:
Harry A. Braelow,
Pearce R. Franklin,
Dr. William R. Ward,
John Giesinger,
Charles P. Peckham,
A. K. Moering,
Elwood S. MacNabb.
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Testimony.

H. F. Peal,

Neil MacKay,

E. H. Schulze,
Charles Tag,
William Banta,
George S. Andrews,
Thomas Diggett,
Philip Sievering,
Mrs. Bennie Elsky,
Mrs. Charles Miller,
Mrs. Harry Sautter,
Weequahic Civic Association.

(John D. Masterton sworn as stenographer.)

Chairman Van Duyne: This is a special meet-
ing of the Board of Adjustments called for the
purpose of considering the matter of the applica-
tion of Reuben Fischmann for a permit to con-
struct an apartment house at 815-829 Elizabeth
avenue, in the City of Newark.

I have ascertained that none of the members
of the Board of Adjustments owns property in
the vicinity.

Inasmuch as this is a special meeting, I think
we can dispense with the reading of the minutes
of the previous meeting.

Will someone so move?

Mr. Fitzsimmons: I move that the reading of
the minutes of the previous meeting be dispensed
with.

Chief McDermitt: I second the motion.

(Roll call; minutes of the meeting dispensed
with.)

(Mr. Henig: Representing the application for
the permit.)

Chairman Van Duyne: We are ready to hear
the representative of the applicant.

10

20

30

40



10

20

30

40

26

Testimony.

Mr. Henig: In this matter application was
made by Mr. Fischmann for a permit to erect at
location 815-829 Elizabeth avenue an apartment
house, to be used for residential purposes only,
with a height of thirty-five feet, to be occupied
by twenty families.

The usual matters with reference to the appli-
cation are contained in the application. I think
the best thing would be to offer the application
in evidence.

(Application marked Exhibit A. 1.)

I also offer in evidence the plans.

(Plans marked Exhibit A. 2.)

I offer the record of the building department
so far as the plans are concerned, in evidence.

(Record of the Building Department marked
Exhibit A, 3.)

With these offers, I don’t think there is any-
thing more at the present time for the applicant
to submit. The building is an ordinary apart-
ment house building, and there is absolutely no
reason on the face of the plans which would dis-
able this body to grant a permit for the erection
of such a building. It is a building that is safe,
so far as the public is concerned, and is not a
menace to the community in any way, and under
the circumstances I would ask that a permit
issue.

Chairman Van Duyne: Is there any person
present who objects?

Judge Stickel: 1 appear to represent the ob-
jectors, and I want at the outset to point out
to the Board that as I understand the method
of review, the proponent must show something
beyond what was before the administrative offi-
cer to justify a modification or change by this
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Board in the act of the administrative officer.
Nothing has been shown of that character at all.
The petitioner relies here upon the same ma-
terial that he relied upon before the administra-
tive officer.

I make that objection and reserve my right to
it. I don’t want to rest there. I desire to offer
evidence to support the finding of the building
inspector in declining to grant this permit, and
to demonstrate, if I can, that in so denying it,
he was doing it in the interest of the health,
safety and welfare of the community affected.

Mr. Wolber: You didn’t want the commis-
sion to rule on your objection at this point?

Judge Stickel: I don’t want them to rule at
this point; I just want tq reserve my right to
the objection at this time.

Chairman Yan Duyne: You don’t care to
offer and further testimony, than the presenta-
tion of the application at this time, Mr. Henig?

Mr. Henig: 1 can’t offer any testimony at
the present time, until there is some testimony
offered to show that there is a reason why the
permit should not be granted.

Chairman Van Duyne: You are merely mak-
ing the application to this Board.

Mr. Wolber: You want to reserve the right
to rebut any testimony offered by the objectors?

Mr. Henig: Yes.

Judge Stickel: I don’t want to assent to that
procedure by silence. I think the burden is on
him to sustain his case at this time.

iq
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Louis Fred Schoenewolf, direct.

LOUIS FRED SCHOENEWOLF, sworn for
objectors.

Direct examination by Judge Stickel.

Q Mr. Schoenewolf, what is your business
the city? A Surveyor to the Newark Tax
Board.

Q And did you examine the restrictions af-
fecting the property from Renner avenue to the
city line, bounded by Elizabeth avenue on the
east and Bergen street on the west? A 1 did.
I went one step further. I went as far as
Meeker avenue.

Q I should have said Meeker avenue—that is
correct. Grumman avenue, on the south? A
To the county line.

Q What character of restrictions did you find
covering that property, and over what period?
A The Weequahic Tract was opened in 1904.
That is a restriction for one-family houses up
to Bergen street. There is some streets set
aside for two-family houses, but it is a general
one-family restriction.

Q There is no instance in which more than
two-family houses may be constructed in that
tract? A No, there is no instance that I know
of.

Q And beyond that, beyond the Weequahic
Tract, what did you find? A There is what
was called the Weequahic Park Front Realty
Company. They have a restriction that refers
to one-family houses, and no tenements.

Q They prohibit tenement houses? A They
prohibit tenement houses.

Q From Meeker avenue to the city line and
over the territory I have spoken of, the land
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was restricted as early as 1904 to one and two-
family residence development? A Mostly to
one, along Elizabeth avenue there.

Q And the restrictions also placed limitations
on height, did they not? A They did.

Q And the restrictions also had to do with
the size of the lot, did they not? A In most
cases.

Q In most cases, a one or two family house
was permitted to be constructed only on a fifty-
foot lot? A Right.

Q And the height of the building was limited
to two and one-half stories and a flat roof? A
Flat roof, yes.

Q Where, with reference to Keer avenue and
Elizabeth avenue, are the restrictions which pro-
hibit the erection of tenements? A Keer ave-
nue, Grumman avenue and Bergen street. Right
next to the county line.

Q Do you know whether any of these re-
strictions have expired? A 1 do.

Q What restrictions have expired? A The
Weequahic tract has expired.

Q That is down to what point? A Down
to Pomona avenue.

Q Beyond that the restrictions are sltill in
force, with some exceptions? A Well, the Clin-
ton Park section would be the next adjoining
tract, and I think they are run out.

Q Do you know (that section of your own
knowledge? A Ido.

Q The section is pretty substantially built
up in accordance with the restricted develop-
ment? A It has followed out the restricted de-
velopment.
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Louis Fred Schoenewolf, cross.
Cross examination by Mr. Henig.

Q Do you know of your own knowledge as
to whether there are any restrictions covering
the lot upon which these premises are sought to
be built? A Yes, there is one on Grumman
avenue.

Q Does it cover this particular lot? A 1
can tell you in a minute.

Q I would like to have the question answered.
A This i1s a property on the north side of
Grumman avenue, 100 feet westerly from the
westerly line of Elizabeth avenue; then it runs
north 100 feet, thence westerly 100 feet, thence
southerly, parallel with the first course, 100 feet
to Grumman avenue ; thence easterly 100 feet to
the beginning. That is known and designated as
lots 87 and 88 on the property of the Weequahic
Fronlt Realty Company, surveyed by dJohn E.
Laird, 1909.

Q That restriction does not cover the present
lot? A It* covers 100 feet from Elizabeth ave-
nue.

Q Well, this lot is only 100 feet from Eliza-
beth avenue. A This is the adjoining piece,
then.

Q Have you any record—anything to show
whether there is any restrictions covering this
particular property? A This is the adjoining
property.

Q You made a general search with reference
to the restrictions on the surrounding property,
and is that the only restrictions you found cover-
ing the property in that neighborhood? A No,
I have one on Keer avenue.

Q Was it one particular lot? A Yes.
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Q Have yon found any general restriction
covering the entire tract! A This is the Wee-
quahic Park Front Realty Company.

Judge Sftickel: It covers the property in
that neighborhood!

The Witness: It covers the property in
that vicinity.

Q In looking over your records have you
found an agreement taking these restrictions
offt A No agreement.

Q In going over these records, have you
found a release of restrictions covering the
property of the Weequahic Park Front Realty
Company recorded in the Register’s Office on
January 3, 1913, in Book D 52 of Releases, page
157! A 1 didn’t go into releases. 1 went into
restrictions.

Q You were told to find out whether or not
there were any restrictions covering this prop-
erty! A In that vicinity.

Q If you didn’t look for releases, you wouldn’t
know whether the restrictions covered that prop-
erty or not! A Restrictions are not releases,
are they!

Q They might be. You didn’t make any
search to see whether these restrictions were

released!

Judge Stickel: I will consent to that; he
has not. I am trying to show this neighbor-
hood was a one and two family development.

Mr. Henig: 1 understood the purpose of
offering the testimony was to show that
this property was restricted to one and two
family.

iq
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Judge Stickel: The purpose was to show
that this property was a one and two family
neighborhood, according to restrictions, and
that the development had gone that way.

Mr. Henig: 1 object to the testimony of
this witness, because he is not in a position
10 to tell whether there are restrictions or not.

Judge Stickel: The objection made now
comes after the testimony is in, and he has
had a chance to pick out the testimony, and
now when he finds he doesn’t like it; he
wants to reserve his objection.

Mr. Henig: The question is, he is a wit-
ness produced to testify to certain facts; he
can’t testify to something he doesn’t know
about. If he knows whether there are re-
strictions, that is his testimony.

Judge Stickel: That argument goes to
the weight of his testimony, which is for the
Board.

Chairman Van Duyne: The objection is
overruled, and the testimony will go in evi-
dence.

Mr. Henig: Then I will ask for an ex-
ception.

WILL F. MEYEREND, sworn for the objectors.
Direct examination by Judge Stickel.

Q Mr. Meyerend, are you the secretary of

the Weequahie Civic Association? A Yes, sir.

Q And my request, did you go through the

4q territory from Meeker avenue to Grumman ave-
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nue, with the object in mind of ascertaining the
vacant lots in that territory? A Yes, sir.

Q Can yon tell ns the approximate number
of vacant lots in that territory?

Mr. Henig: I would like to know just
what territory he is confining himself to.

Q What territory did yon cover? A I am
confining myself to the strip of lots lying broad-
side to the park, between Bergen street and the
park, and from Meeker avenue to the city line,
and a personal inspection made by me this morn-
ing reveals that there are 213 vacant lots in
that area, and an inspection of the map of the
Weequahic Land and Improvement Company
and of the Weequahic Park Front Realty Com-
pany reveal to me that there are a total of 727
lots in that area. The difference between 727,
the total, and the vacant lots to the number of
213, constitutes one-family construction for the
most part, although in that area there is about
100 two-family houses, though the rest are one-
family houses.*

Q There are something over 500 one and two
family houses? A Yes.

Q Built in accordance with the restrictions
in that development? A Yes, sir.

Mr. Henig: 1 object to any reference to
the restrictions, on the ground that he
doesn’t know about them.

The Witness: 1 made a survey of the
Elizabeth avenue frontage.

Q I was just going to ask that. A The maps
indicate that there is 4,012—in round numbers,
4,000 feet of frontage, from Meeker avenue along
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Frederic Bigelow, direct.

Elizabeth avenue to the city line, and 1,290 feet
of that consists of vacant lots.

Q Practically every comer from Meeker ave-
nue to the city line is at present vacant, is it
not? A No.

Q How many of them, do you know? A 1
will tell you, if you will let me refer to a map.

Q Well, just approximately? A The corners
of Custer avenue are vacant, and the whole block
from Meeker to Custer is vacant, and the north-
west corner of Porter and Elizabeth is vacant,
and the southwest comer of Lyons and Elizabeth
is vacant, together with two inside lots adjoin-
ing, and the northwest corner of Wilbur and
Elizabeth 1s vacant, and the southwest corner
of—in fact, the whole block on Elizabeth avenue,
from Hansbury to Keer, is vacant, and the whole
block on Elizabeth from Keer to Grumman is
vacant, and then the corner of Grumman and
Elizabeth, seventy feet to the city line, is vacant.

Judge Stickel: That is all.
Mr. Henig: No questions.

FRED BIGELOW, sworn for the objectors.
Direct examination by Judge Stickel.

Judge Stickel: I want to offer the zoning
ordinance in evidence.

The Witness: I have a copy of the build-
ing zone ordinance of Newark, New dJersey,
if that is what you wish. There are certain
amendments to this ordinance which affect
this particular plot.
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Mr. Henig: 1 have no objection to that
at all.

Q Mr. Bigelow, what is your business with
the City of Newark? A  Superintendent of
Buildings.

Q And, as such, was application made to
you to grant a permit for an apartment house
on Keer avenue and Elizabeth avenue? A Yes,
on November 22, 1924, Mr. Frank Grad, archi-
tect, for Mr. R. Fischmann, filed plans and made
application with the Division of Buildings for
a permit to erect a twenty-family house, located
on the corner of Elizabeth avenue and Keer
avenue.

Q What action did you take? A The appli-
cation was directed, under the requirements of
the zoning ordinance, which I shall read. Sec-
tion 25, Enforcement, in part reads: ‘‘The Su-
perintendent of Buildings shall enforce the pro-
visions herein contained insofar as they relate
to the erection of new buildings or the structural
alteration of existing buildings.”

Q What was the specific reason for the revo-
cation? A The property at the corner of Eliza-
beth and Keer avenue is zoned by a map and
ordinance as an E Residence District and a
thirty-foot height district. The ordinance, sec-
tion 7, height district, has been amended, where-
as in this printed copy, it says, ‘‘For the purpose
of regulating and limiting the height and bulk
of buildings hereafter erected, the City of New-
ark is hereby divided into five classes of dis-
tricts: (a) thirty-five foot districts, (b) fifty
foot districts, (c¢) eighty-five foot districts, (d)
one hundred and twenty-five foot districts, and
(e) one hundred and fifty foot districts.” That
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first district has been changed to thirty feet.
We found that the plans as filed exceeded the
height limit, inasmuch as it showed an eleva-
tion of approximately thirty-eight feet high; that
the E area district was violated in that the
building covered sixty per cent, of the lot, al-
10 though their application says fifty-three per
cent.; it is incorrect. The plan shows it would
cover sixty feet. An E District, “ No building
shall occupy more than thirty-five per cent, of
the area of the lot, if an interior lot, nor more
than forty-five per cent, if a comer lot.” This
being a comer lot, forty-five per cent., would be
allowed, but they wished to cover sixty per cent.
The limitation of the number of families in an
E District is regulated as follows: “ No dwell-
2Q ing or tenement house shall hereafter be erected
or altered to accommodate or make provision
for more than twenty-five families on any acre
of land nor more than a proportional number
of families on a fractional part of any acre of
land. The maximum number of families which
may hereafter be housed on any plot of ground
shall not exceed the integral number obtained
by multiplying the acreage of such plot, exclu-
sive of the area within the street lines, by
30 twenty-five. The limitation imposed by this sec-
tion shall, however, not prohibit the erection
of a one-family house on any plot containing
at the time of the passage of this ordinance an
area of less than one-twenty-fifth of an acre.”
There are twenty families proposed in this
house, and it is approximately a quarter of an
acre. In other words, twenty-five are limited
on an acre. So that they violate that section,
which is section 16. It, therefore, became our
40 duty to reject those plans.
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Q This rejection was based on the interfer-
ence with the health, safety and welfare of the
community?

Mr. Henig: That is a leading question.

The Witness: If counsel wishes me to
testify as an expert on the reasons for this
ordinance, I can.

Judge Stickel: I press my question.

Mr. Henig: 1 ask for a ruling on my ob-
jection.

Judge Stickel: I withdraw the question.

Q@ How long have you been in the building
business, the line you are now in? How long
have you been superintendent of buildings? A
I have been superintendent of buildings since
about two and a half years ago.

Q And an architect for how long? A I
have been a practicing architect in Newark, I
should say, for approximately twenty years—a
licensed architect of the State of New Jersey.

Q Hid you have anything to do with the
laying-out of this E District? A 1 was secre-
tary of the whole City Plan Commission, which
brought forward, I believe, the idea of zoning
for the City of Newark.

Q Were you familiar with the reasons for
the laying out of this district as an E District?
A Yes, I am familiar with the reasons for
that.

Q Would you tell us what the reasons are?

Mr. Henig: 1 object; I don’t think that
1s material, as to what the reasons were.

Chairman Van Duyne: We are sitting
somewhat informally; and it is the desire of
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Frederic Bigelow, direct.

this board to give all the scope and leeway
that can be given to the testimony that is
offered, and I am in favor of admitting this
evidence for what it is worth.

The Witness: The plot in question is
located at the southwest corner of Eliza-
beth avenue and Keer avenue. That is
opposite Weequahic Park, and it is the sec-
ond street within the southerly boundary
line of the City of Newark. All of that por-
tion of Newark along Weequahic Park is
residential in character. At the time of the
passage of this zoning ordinance, in 1919,
the general character of each particular dis-
trict in the City of Newark was allowed to
remain. In other words, this plan commis-
sion and the zoning commission and the
city commissioners did not make any radi-
cal changes in the established character of
any district. The character of this district
is one which was particularly adhered to,
because it was so distinct in character.
There was no question about its being a
residential neighborhood. There were no
business activities anywhere for some dis-
tance in the City of Newark from this par-
ticular plot. It is, as you all know, a one
and two-family house district, and it 1is
zoned as an E Residence District to main-
tain that character more or less. The pur-
pose, in my opinion, which is evident in all
city planning and all zoning, the primary
principle of it all is to permit of a stable,
economical development of a community; it
is also intended in that development to ulti-
mately reach the ideals of public welfare
and safety and health. Now, no community
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can look toward the things which are men-
tioned in the law as public welfare and
safety, and so on, unless they have some
definite line along which they can work.
You don’t mind my giving my opinion on
this thing, do you?

Judge Stickel: No, we all desire to have
it.

Chairman Van Duyne: 1 think Mr. Bige-
low has made a sufficient study and has been
connected long enough with this particular
subject, and its development, to have an
opinion practically that of an expert.

Mr. Henig: It is only offered as his
opinion, though.

The Witness: It is also stated in'the
law that zoning public property on those
grounds, and this general map of Newark
1s Newark zoned as an ultimate map to
achieve those particular ends. It is for the
public welfare that we have permitted in
that neighborhood, and only public welfare,
and no other reason whatever, that we per-
mit in the City of Newark frame dwellings.
If we were to regulate dwellings in the same
way we do factory and store buildings, we
would prohibit the frame building, but to
promote public welfare, we allow frame
buildings, and only for that reason, because
they are not good. This locality is largely
built up in frame dwellings. To offset the
hazard of fire, it is reasonable to exclude
all other hazards of use, which they have
done in the zoning ordinance. Also, they
have limited the area permissible to be cov-
ered on the lot, and the height. Height
limitations, especially in frame districts, are
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necessary as a fire precaution. The city in
furnishing the necesary public work to take
care of this neighborhood is enabled to put
in sewers and water mains of smaller ca-
pacity than they would in zones which were
intended to accommodate factories and con-
gested living quarters, such as tenement
neighborhoods. We find that the water
mains in Elizabeth avenue and Keer avenue
are six-inch mains at this corner, and that
the sewer i1s a ten-inch sewer; that such size
mains and sewers are adequate to take care
of a thinly populated district, but would be
inadequate to accommodate a number of
multi-family houses, say one hundred to the
acre, such as this would become—one hun-
dred families to the acre. In other words,
it is wise to reject this plan, because it
would not only put more families to the
acre, and possibly give them less light and
air—though I don’t think this is a question
of light and air—but it would make inade-
quate the established facilities for fighting
fire; it would entirely disrupt the facilities
for carrying off sewage, and it would also
strain the fire department in the location of
its fire houses. They are based on the num-
ber of dwellings and families in an area, I
believe. It would be detrimental to health,
for the necessary water for bathing and
toilet facilities would be inadequate in the
district. It would be detrimental to the pub-
lic welfare, because it would be an enormous
expense to replace all these utilities.

Q All those facts you had in mind when you
rejected this permit? A I had the code in
mind only, but I have always been connected to
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some extent with zoning and city planning. 1
started out in 1911 as secretary to the City Plan
Commission, and was chairman of the old zon-
ing board. I know the purpose underlying the
things which I am enforcing.

Cross examination by Mr. Henig. 10

Q Now, you say that when you rejected
these plans the only thing you had in mind was
the provision of the zoning ordinance? A That
was all.

Q And it was on the basis of the violation
of the zoning ordinance that you rejected the
plans? A Exactly.

Q Now, what kind of buildings do the plans
call for? A They call for a twenty-family
dwelling, known as a tenement house. 20

Q To be constructed of what material? A
To be constructed with brick exterior wall and
interior wooden floors, and construction, and
so on. That is all outlined more or less in the
application here. The first floor will be con-
structed of 2x10 wood beams, longest space
sixteen feet, twelve inches on center. Second
floor, 2x10; third floor, 2x10, sixteen feet, twelve
inches on the center. Only the exterior walls
are to be of brick. All other partitions would
be of 2x4 studs. Some of the bearing partitions
would have 2x6 inch studs. Excepting the roof
covering above the roof boarding, and the ex-
terior walls and cellar floor, all the buildings
would be of inflammable material.

Q And as far as the exterior walls are con-
cerned, they would be entirely of different con-
struction than the ordinary dwelling in that
neighborhood is at the present time? A Most
of them are frame up there now. 40
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Frederic Bigelow, re-direct.

Q The vast majority are frame dwellings?
A  Yes, sir.

Q And as a fire risk this building would be
of a less serious nature? A No, I think not.
To multiply the hazard in this building.

Q Are you familiar with the insurance rates?

Judge Stickel: Let him finish his answer.

The Witness: The affair inside of this
building is a very large mass. If it once
gets going it will make a good deal more
heat than a small dwelling, and the windows
are nearer the property line than most of
the dwellings.

Q You are not familiar with the insurance
rates covering the various properties in that
neighborhood, are you? A No.

Q You say that the water mains are six-inch
mains in this neighborhood and the sewer is a
ten-inch sewer? A Yes, sir.

Q Would the construction of this particular
building affect the carrying off of the sewage
or the water supply in that neighborhood? A
I believe that the water and sewer would be
adequate for this particular building, but it
would not—

Mr. Henig: That is all I asked. That is
all.

Re-direct examination by Judge Stickel.

Q But if this section were developed as an
apartment development, as distinguished from
its present one and two-family development,
there would be an increased drain and strain
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upon the sewer and water facilities? A Yes,
Sir.

Mr. Henig: 1 object to that question.

The Witness: 1 stated that before.

Mr. Henig: That is, in your opinion, you
stated that before.

Chairman Van Duyne: The objection is
overruled.

Judge Stickel: I think I am entitled to
have him explain the other answer.

Q The zoning restrictions, generally speak-
ing, are in harmony with the prior restrictions?
A Yes, so far as I know; it is in harmony with
the evident existing character of the locality.

Re-cross examination by Mr. Henig.

Q You are familiar with this neighborhood?
A Yes, sir.

Q How far is this particular lot from the city
line? A 1 should say about three to five hun-
dred feet.

Q And are you familiar with the character of
the buildings right across the line from this
neighborhood—from the city line? A In Hill-
side?

Q I think so; I don’t know whether it is Hill-
side or not—or Elizabeth. A You mean out of
Newark?

Q Yes. A I never paid much attention to
it except my general impression of it.
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Herman Rosenfetter, direct.

HEBMAN EOSENFETTEB, sworn for the ob-
jectors.

Direct examination by Judge Stickel.

Q What i1s your connection with the City of
Newark, Mr. Bosenfetter? A  Engineer in
charge of the distribution system, water depart-
ment.

Q What type—what size water pipes have
they in the Weequahic section? A Well, in the
immediate neighborhood which you are talking
of, six inches.

Q And is that a water system of pipe con-
sonant with the residential development? A
Yes, sir; the whole system is.

Q Has the water system been developed in
that section in line with the residential develop-
ment that exists there? A Yes; my memory is
originally they were fifty-foot lots and were to
be either single-family houses or two-family
houses; that is, in other words, you wouldn’t
have over one or two families on every fiftv-foot
front.

Q Were you with the Water Department
when this development was laid out? A 1 came
there in 1907.

Q And was the system developed in accord-
ance with the tract? A Yes.

Q The water system? A Yes, sir.

Q So that the system of water supply down
there is one which has been designed and car-
ried out to supply a residential development?
A Yes.

Q What would be the effect if that residen-
tial development was changed into an apartment
or tenement house development?

Mr. Henig: 1 object to that.
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Chairman Van Duyne: On account of lee-
way in the testimony expressed by the board
the objection is overruled.

Mr. Henig: I should like to have an ex-
ception.

Q Al I have in mind is that you know this to
be a one and two-family residential development.
What I am trying to find out, in view of your
experience in the department, having been there
since 1907 and in charge of the distribution sys-
tem, is what effect would the changing of this
development into a tenement house residence de-
velopment have on the water system?

Mr. Henig: The same objection.

A It would have to be enlarged. We would
have to put in larger mains and additional
feeders than what we have now.

Q If the tract were to continue to be de-
veloped—if the vacant lots were developed in
accordance with the present development, would
that be necessary? A No, not in that particular
neighborhood.

Q To enlarge your system, what would that
mean—what would you have to do?

Mr. Henig: I object to that. I think it is
immaterial in this case.

Chairman Van Duyne: The objection will
be overruled.

Mr. Henig: 1 desire an exception.

A We would have to put in additional feeders
and enlarge the pipes in some of the streets—
that would cost money.
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Herman Rosenfetter, cross.

Q Would that mean the tearing up of the
street? A Yes, certainly.

Q And what would be the first effect felt upon
the water system by the erection of tenement
houses in that section?

Mr. Henig: 1 object to that on the same
ground.

Chairman Van Duyne: Objection over-
ruled.

Mr. Henig: Exception.

A  Why, if you built enough of them, the first
effect would be that people in other houses would
not have sufficient water.

Q It would mean lower pressure? A The
more yon draw on it, the lower your pressure,
and the less adequate is the service.

Q And that necessarily would have an effect
upon the fire-fighting facilities? A Yes.

Q Is the pressure adequate under existing
conditions in Weequahic Park? A Yes, in that
section.

Q Have you had any trouble in that section,
even under existing conditions, with the water
pressure? A No.

Q In any part of the tract? A No, not east
of Bergen street.

Q Have you had it west of Bergen street?
A We have had some complaints.

Cross examination by Mr. Henig.

Q Do you know when these water pipes were
installed in that neighborhood? A I remember
when the one in Elizabeth avenue was installed.

Q Were you connected with the department
at that time? A Yes, sir.
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Q When was that? A That was built in
1907, from Lyons avenue down to thé city line.

Q And the other water pipes, were they in-
stalled later or before that time? A I should
say a very small portion of them were laid be-
fore 1907.

Q At the time these pipes were laid, in 1907,
there were practically no residences at all in that
neighborhood, were there? A Yes, sir, there
were some residences of course.

Q Compared to what they are today? A No.

Q Would the fact that this one particular
building was being erected on this particular
plot compel the city to change any of the water
pipes, or would it in any way affect the water
supply in that neighborhood? A No.

Q Does the water supply, so far as the con-
sumption of water is concerned and the water
supply in so far as fire-fighting facilities are con-
cerned, come from the same source? A Well,
in the beginning, yes, but by the time they get
down to the city we change them to different
levels.

Q So that one would not affect the other? A
Yes, it is a rather complicated thing to go into
with you now.

Q Would the fact that this particular build-
ing if erected upon this particular plot affect
the fire-fighting facilities in so far as the water
is concerned? A No.

Re-direct examination by Judge Stickel.

Q It wBuld if other residences were built
throughout the tract? A These large buildings
with ten and twenty families in, certainly.
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Chief William J. Fischer, direct.

CHIEF WILLIAM J. FISCHER, sworn for the
objectors.

Direct examination by Judge Stickel.

Q Chief, how long have you been identified
with the department? A I am in my twenty-
ninth year.

Q In what department are you? A In the
Newark City Fire Department.

Q Will you tell us what experience you have
had in that period of time?

Mr. Henig: I don’t think that is neces-
sary. I will admit his qualifications.

Q Do you know the locality that is here in
issue, the section from Meeker avenue to Grum-

man avenue, in the Weequahic section of New-
ark? A Yes.

Q You know it as a one and two-family resi-
dence development? A Yes, sir.

Q You have been connected with the Fire
Department for twenty-four years, you say? A
Yes, sir.

Q And you have held positions from fireman
to your present position? A Up to my present
rank.

Q Where is the fire house located in this ter-
ritory? A There is one at Bergen and Custer
avenue.

Q And what territory does that serve? A
That would serve in that neighborhood.

Q Can you tell us approximately the terri-
tory it serves? A Well, just what 28 covers
—all our engine companies are located in
localities and cover certain distances on first
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alarms, and certain distances on second alarms,
and so forth. They try to keep fire houses ac-
cording to localities. In a congested section yon
have to have more fire companies there to answer
on first, second and third alarms, than in a dis-
trict that is not so congested.

Q Then this service is developed upon the
character of the development that it serves! A
As the city develops, the service is so situated.

Q A residence territory would be larger—a
fire house would have to serve a larger distance
than it would in a congested territory! A Ab-
solutely, and we would send less companies. In
the one that was congested, and where the build-
ings are larger, not only does a battalion chief
go, but in addition, one of our deputy chiefs goes
to the fire; that is, in a congested.district there
is a deputy chief always goes, and then you have
two truck companies and four engine companies,
and sometimes a squad company.

Q In this territory now served by the fire
house, the existing fire house, developed as a one
and two-family residence district, will the pres-
ent fire facilities be adequate! A 'Well, at the
present time, it is adequate; if the city will
grow, we will naturally need more. There is no
city that is adequately covered. *

Q Then if this section were developed as a
tenement house development, as distinguished
from its present one and two-family development,
the fire facilities would certainly not be suf-
ficient !

Mr. Henig: 1 object to that question.

Chairman Van Duyne: The objection is .

overruled.

A No, sir.
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Chief William J. Fischer, direct.

Q Would they be sufficient? A If that were
a tenement district, we would have to increase
the fire houses and truck houses. We would have
to send more companies on first alarms, and more
truck companies. You cannot go into a tene-
ment house district and do the same work as you
can on one and two-family houses. You have
the element of danger in your tenements that
does not exist in one and two-family houses.
There i1s a difference between brick and frame.
When you take a brick tenement house and the
windows are frame, it is not much more pro-
tected than if it were all frame. There is expo-
sure exists in there. If you can take and look
over the list averaged by the fire underwriters,
you will see that fire losses have gone to $535,-
000,000—the largest number in the history of
time, and you will find several hazards that exist
in tenement houses. You have your stoves and
ranges. Twenty stoves is more dangerous than
one or two. The same thing exists with the num-
ber of floors in the house. Then you have elec-
tricity in the house, and that has caused a loss
of two hundred million in this country. Elec-
tricity is put in; after it is put in and inspected,
somebody interferes with it, and we never know
it. It means re-inspection, and the city would
have to increase the electrical department to take
care of that. In addition to that people heat.
We know in these tenement houses how they are
heated; they start off all right, and after a while
the neighborhood is run down, the congestion is
in there. The heat will be turned on on the
fifteenth of November or the fifteenth of Octo-
ber, until a certain date in April, and previous
to that time, no matter how hot or cold it is, that
heat does not go on. We find a number of oil
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stoves and also gas stoves. We find in the cellar
of those places a large quantity of stores. The
cellar's are cut up into a number of bins. Those
are the things we have to contend with. In addi-
tion to the electricity and the other fire hazards,
you have a number of gas meters in there, and in
a tenement house of that kind, the carbon-mon-
oxide and carbon-dioxide is apt to kill. You can
find people there who have not a mark on them—
They are simply smothered. In those tenements
our greatest danger is panic. They have a num-
ber of children, and if a fire occurs in the middle
of the night, you go there and have to get them
out, and sometimes it is hard to get those people
out; life comes first with us.

Q You consider a tenement house of this kind
a fire hazard? A 1 certainly do.

Mr. Henig: I would like to be excused for
a few moments. Mr. Jacob Lubetkin is here
to take care of my case.

Q Would the water facilities be sufficient?
A No. There is a recommendation of the Board
of Fire Underwriters that in sections like that
they run in a 24-inch main, and also there have
been recommendations on Elizabeth avenue of a
12-inch main. That will be a tremendous cost to
the city.

Q So that a development along the line of this
tenement house would mean the destruction of the
present mains? A In my opinion, if you permit
this you are going to have a lot of trouble in
there; it is the greatest evasion of a tenement
house law I ever saw in a building. It is the
first building that I ever saw for twenty families
three stories high. Over two stories we consider

Oq
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it absolutely dangerous for a person to jump. If
a person jumps more than two stories, it results
in death, in the majority of cases. This is the
first one that has come to my attention for twen-
ty families. If you permit this, you will have
five and six-story apartments up there. They
can build them if they make them fire-proof, and
if they are sixty-five feet high, they are compelled
by law to put in a four-inch stand pipe. Then
you will need the pressure to meet the stand
pipe, which you haven’t got there. It is the
pressure and the size of a main that counts.
Mains never get larger lying in the street; they
get smaller; they get filled up with rust and
dirt and other stuff.

Q So that the height of the building has con-
siderable to do with the fire hazard? A Size
has a lot to do with it in the fire department.

Q What would be necessary in order to sup-
ply adequate fire facilities should this tract be
developed as a tenement house development? A
It would mean more companies, larger mains, and
fire-proof buildings.

Q Fire hydrants? A  Fire hydrants, of
course.

Cross examination by Mr. Lubetkin.

Q Do you consider any apartment house a
fire hazard? A A hazard?

Q Yes. A 1 consider them more of a hazard
than I do a one or two-family house, yes.

Q You have described this particular house
as a fire hazard. Do you refer to this particular
house or apartment houses in general? A 1 re-
fer to tenement houses in general.

Q You refer to them as being hazardous? A
More hazardous than a one and two-family house.
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Q And that would naturally increase the fire
risk? A Where there are twenty families, it
would increase the danger in that house.

Q So in your opinion apartment houses should
not be constructed at all? A I don’t say that.
I have not said that they should not be con-
structed. I believe they should be constructed
where there are proper facilities to meet it. If
it i1s a tenement house district and all tenement
houses are built in the district, you know how to
regulate your facilities for that particular hazard.

Q Would this one particular building in that
particular neighborhood increase the hazard?
A T think that building is an increased hazard
in that neighborhood.

Q Would you have to change your facilities
because of the building of this particular build-
ing? A Not for that building, but for a num-
ber of buildings you would.

Q As a matter of fact the water mains have
been increased in the Weequahie Park section in
the past fifteen years, have they not? A No.

Q When was the fire house up there con-
structed? A That hasn’t been so long.

Q That was built because the section was
growing and naturally they needed more fire
facilities? A Yes, sir.

Q Would the erection of an apartment house
itself—this particular apartment or any other
apartment—be a menace or fire hazard to any
of the other houses in that neighborhood? A
It would.

Q In what way? A Why, in the number of
families there; there is more hazard because of
twenty families than there is with one or two
families.

2t)d
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Chief William J. Fischer, cross.

Q How would it endanger the neighbors! A
There is more danger of a larger fire and the
sparks flying.

Q So then your opinion is that no section in
the city should be developed by the erection of
apartment houses! A 1 didn’t say that.

Q You believe that apartment houses are a
necessity today! A I think an apartment house
with twenty families should be fire-proof con-
struction throughout, not an ordinary brick con-
struction. I think an ordinary brick constructed
building for twenty families is a fire-trap.

Q That is your own personal opinion; that
does not apply to apartment houses in this par-
ticular neighborhood, but it applies to apartment
houses in general! A 1 say so, yes.

Q So that you think that apartment houses
all over the city should be made fire-proof* A
Yes, sir.

Q And if this particular apartment house
were made fire-proof, it would not increase the
fire hazard to adjoining property! A No.

Q The only objection you have is that the
facilities for fighting the fire are not as great
as they should be, but that the city would have
to increase them! A 1 stated to you very spe-
cifically that this one building—that for this one
building they would not have to be increased,
but if they are going to make that neighborhood
into a tenement district, it requires more facil-
ities, and if they build this building they are
going to build more, and I think this is the time
to stop it, and I hope the Board does.

Q You are not concerned with the fact as
to whether there may be other appropriate
places for the construction of apartment houses
in Newark! A There may be plenty so long
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as it does not interfere with the zoning. 1 be-
lieve the city has the right to zones, and some-
body should not be able to upset it.

Q Why do you use the word °senement
house” ? A Because it is a tenement house.

Q It is not the tenement house in the proper
sense of the word? A It is a tenement house
in the ordinary sense of the word. Here is your
State Tenement House Law. You can take the
definition as they define it, and it is a tenement
house, pure and simple. It can’t be anything
else—there can’t be anything else made out of it.

Q The fire-fighting facilities all over the city
have been increased during the past fifteen
years, have they not? A Yes, sir.

Q That has been due to the erection of build-
ings? A Yes, sir.

Q And even assuming that the Weequahic
section should develop by the erection of more
one and two family houses, the fire-fighting facil-
ities would have to develop, would they not, even
though you didn’t have apartment houses there?
A  What buildings?

Q Even the erection of more two-family
frame houses and business properties on Lyons
avenue—the building of those things would na-
turally require more fire-fighting facilities, would
they not? A Yes.

Q And if the city grows, no matter what is
being constructed, the fire-fighting facilities would
have to grow? A Yes, sir.

Q You say the erection of apartment houses
in that neighborhood would put the city to the
expense of putting in new mains. The tax rata-
bles would increase, too, would they not, by the
erection of these houses? A I am not con-
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Chief William J. Fischer, cross.

cemed in the tax rating; the Tax Board will
take care of that.

Q You are putting the expense on the city;
we want to see if the city can make it up. A 1
say this, when you bring in about the tax rate,
there is an awful kick every time about the tax
rate, and when people are allowed to build just
as they want to build, they have no right to put
the city to the trouble of increasing the tax rate.

Judge Stickel: I don’t want to go into
that line, because if the additional apart-
ment houses increase the value, they de-
crease the value of the adjoining properties;
for that reason I do want to object to going
on with this line of testimony. Your city
ratables would increase on one hand, and
your existing valuations would be decreased.

Q If you say a building of this type is a fire
hazard, wouldn’t it be more of a fire hazard if
it were built in a neighborhood where there are
other apartment houses? A Wouldn’t it be
more?

Q Yes. A No; a number of apartment
houses would make the district what we call a
tenement district. A tenement district is a
hazardous district, but that doesn’t have any
weight on the question with me. If you have a
number of tenement houses to do with, one or
more does not make much difference, because the
way we have the district laid out, so many en-
gines respond at first alarm, and so many on
second alarm, and so many on third alarm, and
we can take care of it. The same is true of a
factory district. A number of engines respond
and also a battalion chief and a deputy chief.
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There is a board of engineers to take care of
that, and in this particular district they have
about three engine companies to respond, and if
it 1s built up into a tenement house district, they
will have to increase that to four.

Q So that if apartment houses are built in
this section, the city will have to increase the
means of fighting fire, would it not? A Abso-
lutely.

Q And if they do that, they are acting in a
degree commensurate with the risk? A Yes.

Re-direct examination by Judge Stickel.

Q But while they would have to increase the
fire facilities in case the one and two-family
houses were built throughout thé section, they
would not have to change the fire facilities, as
they would if the district were changed into a
tenement house development, would they? A
No, sir.

EDWARD S. RANKIN, sworn for objectors.

Direct examination bv Judge Stickel.

Q Mr. Rankin, what is your official position
with the city? A Engineer in charge of sewers.

Q And how long have you been in such posi-
tion? A About twenty-three years.

Q Are you familiar with the sewer facilities
in the Weequahic section of Newark from
Meeker avenue to Grumman avenue, and east of
Bergen street? A 1 am.

Q And what character of sewer development
is there? A In this particular section there is
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wliat we call the seperate system; the domestic
sewage goes through one sewer and the storm
water through another.

Q And is there a different dimension of
sewers for a residence development than there
is a business section? A There is not a differ-
ent character, but always in designing sewers
we have to assume a certain character of develop-
ment. Where we know there will be an apart-
ment development with a good many families to
the acre, we have to build the sewers a little
larger; and where we are expecting a one-family
or two-family development, we can make them
smaller. In a oneffamily development they run
about twelve families to the acre, whereas with
an apartment house development, such as this
would become, it would run up to one hundred
families to the acre.

Q Are the facilities in this section sufficient
for a tenement house development? A These
sewers were designed on the assumption that
there would be about twelve families to the acre.

Q And the city developed those sewer facil-
ities with that situation in mind? A Yes, sir.

Q And the existing sewer facilities have met
that demand? A Yes, sir.

Q Would they be adequate to meet a develop-
ment of the vacant lots in this section into a
tenement house district?

Mr. Lubetkin: I object to that.

Q Would these present sewer facilities he
adequate to meet a tenement house development
in that section?

Mr. Lubetkin: I object.
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Chairman Van Duyne: Objection over-
ruled.
Mzr. Lubetkin: Exception.

A It would depend entirely upon the number
of the tenements that were put there. It is dif-
ficult to say exactly what population could be
served by the sewers. It is not only the size, but
also the grades at which they are laid, and the
underground waters have a great deal to do with
it. There is always a certain amount of seepage
into a pipe, no matter how carefully you lay it.
So, as I stated before, the sewers were designed
for that class of development.

Chairman Van Duyne: May I just inter-
ject a question? The Forest Hill restricted
section, that exitends from Second avenue
on the south to Elwood avenue on the north,
and from Clifton avenue on the east to
Branch Brook Park, there exists title re-
strictions, which call for a development of
the property so that single-family houses
go on each fifty-foot lot. Now, in designing
sewers for property of that kind, where you
necessarily have a knowledge of, the pro-
posed development as well as the present
development, those sewers are designed
smaller than if there were no restrictions
and you had to prepare for a possible tene-
ment house development ?

The Witness: Those tilings are all con-
sidered, but we get the same condition down
there. Such development as there was and
such restrictions as there were, indicated
that the Weequahic tract was to be a one
and two family development, and these
sewers were built along that line.
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Edward S. Rankin, cross.

@ Are the connections in that section, the
taps, for one and two family houses? A Yes,
the connections are laid to the curb line.

Q For one and two family houses? A Yes,
sir.

Q Would they be adequate for a tenement
house? A Well, it would depend on the size
of the house.

Q What sizes are they? A Six inches, the
standard.

Q And what is the tap used for a tenement
house of twenty families? A The probabilities
are that the six-inch would be large enough. Of
course, all the families are not using water at
the same time,

Cross examination by Mr. Lubetkin.

Q Hawthorne avenue was laid out for one
and two family houses, was it not? A Haw-
thorne avenue is built on the cubit system, where
we take in sewage water and surface water.
Surface water is so greatly in excess of sewage
water that we did not consider the sewage at all.

Q How was Lyons avenue laid out? A The
same way.

Q Bergen street? A The same way.

Q How was Bergen street laid out? A The
same way.

Q There are a number of houses on Bergen
street today, aren’t there? A 1 couldn’t say—
I don’t know.

Q And if the volume of water or sewage is
increased, the city will have to enlarge the
sewers, will it not? A Yes, if it is necessary.

Q You would not have to change the sewage
system there because of the erection of this one
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particular house, would you? A No, I don’t
think so.

Q It would require the erection of quite a few
houses of this type before the city would be
obliged to change the size of the sewer pipe? A
I think so.

ANDREW J. BRADY, sworn for the objectors.
Direct examination by Judge Stickel.

Q What is your connection with the city? A
Chief sanitary inspector of the Health Depart-
ment.

Q How long have you been in that position?
A Over thirty-two years.

Q Would the same size tap be required in a
one-family house as would be required in a
twenty-family house, according to the health
regulations? A  According to the number of
families and the height of the building they
will be larger.

Q And assuming that the sewage facilities
and water facilities in the Weequahic section
were inadequate for a tenement house develop-
ment, would or would not the health be affected
to a greater degree than in the ease of a one
and two-family development? A It would, yes,
in case that the sewer was not adequate to carry
off the waste from that building, and in storms,
why, there may be a backage from the sewer
which would carry the soiled matter back into
the cellar.

Q The health hazard would be greater in a
twenty-family house than it would in a one or
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Andrew J. Brady, cross—re-direct.

two-family house? A It would, surely, under
those conditions.

Cross examination by Mr. Lubetkin.

Q As any section develops, the sewerage fa-
cilities have to be increased? A Yes, sir.

Q Are you familiar with Springfield avenue,
Irvington? A I have some knowledge o it,
yes.

Q Do you know that the sewerage facilities
there are inadequate and water backs into the
cellars of the various houses? A Yes, sir.

Q And for that reason there is the construc-
tion of a sewer for storm water now going on?
A  Yes, sir.

Q So that if these various apartments are
erected the city will be obliged to increase the
sewerage facilities, and that will take off the
sewage? A You mean if the present sewer sys-
tem were large enough?

Q If the present sewer system was not large
enough and the section increased the city would
be obliged to put in larger sewers? A They
would have to, to care for the health of the
people in those localities. *

Q But if the city supplied larger sewer facil-
ities? A Under the present sewer system there
I don’t think that would be necessary.

Re-direct examination by Judge Stickel.

Q You think the present sewer system is ade-
quate for the present development? A I think
anything added in the way of tenement houses
would have a great effect on the sewer system
of that section.
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Andrew J. Brady, re-cross—re-direct.
Re-cross examination by Mr. Lubetkin.

Q Would the sewer system there be sufficient
if this particular house was erected? A Well,
that is a question that I would be unable to
answer now.

Re-direct examination by Judge Stickel.

Q If there is a six-inch, tap there, that isn’t
sufficient, is it? A A six-inch tap would be all
right, but the other risers would not be enough;
a six-inch tap would carry more waste to the
sewer, but perhaps there would be a backage in
stormy weather or heavy rains which would
actually flow that sewage back into the building.

Re-cross examination by Mr. Lubetkin.

Q An owner can change the size of his tap at
any time, can he not? A Providing the sewer
in the street is a certain size.

Q Do you know the size of the sewer in the
street that is there now? A Ten inches.

Q And you don’t know whether a ten-inch
sewer is sufficient to carry off the waste of this
house?. A It would not be carrying off the
waste of that particular house.

Q With the other houses as well? A 1
doubt it.

Q But you can’t say positively? A No.
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Elmer K. Sexton, direct—cross.

ELMER K. SEXTON, sworn for tlie objectors.
Direct examination by Judge Stickel.

Q What is your connection with the City of
Newark? A Assistant superintendent of schools.

Q How long have you been assistant super-
intendent of schools? A Thirteen years.

Q Are you familiar with the school facilities
in the Weequahic sfection, the section from
Meeker avenue to Grumman avenue? A Quite
familiar, yes.

Q What is the condition of the Berkeley
School now? A It is overcrowded.

Q That is, it has alternating classes? A Al-
ternating classes, and has day classes, both.

Q There is a new school in the course of con-
struction in that section, isn’t there? A On
Maple avenue.

Q And recently the size of that school was
increased, was it not? A Yes, sir.

Q That school, it is contemplated, will be
sufficient to meet the needs of the community?
A It i1s very doubtful. It might not be open
before September of next year, and the excess
number of classes at the present time indicate
that it will be filled or nearly filled to its utmost
capacity.

Q Are there any other plans under way look-
ing forward to the construction of schools up in
that neighborhood at the present time? A There
1s not.

Cross examination by Mr. Lubetkin.

Q You say that the probabilities are that that
new school will be overcrowded. That was not
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Joseph K. Ebert, direct.

caused by the erection of any apartment houses
in the Weequahic section, was it?

Judge Stickel: No; we don’t so contend,
either.

Q The Peshine Avenue School has been in-
creased from time to time in size, has it not? A
It has.

Q Was that caused by the erection of any
apartment houses in the Weequahic section?

Judge Stickel: No. We have got all we
can take care of at the present time.

Q The same condition exists in other parts
of the city, due to the growth of the city—the
city is required to build new schools? A They
are building this one now.

V., Q@ Isn’t there that congestion in all the sec-
tions of Newark today? A The school popula-
tion changes from year to year.

JOSEPH K. EBERT, sworn for the objectors.
Direct examination by Judge Stickel.

Q You are identified with the Police Depart-
ment, captain? A Yes, sir.

Q How long have you been with the Police
Department? A More than twenty-nine years.

Q And where are you assigned at present?
A The First Precinct.

Q Do you know the territory that has been
here in issue, from Meeker avenue to Grumman
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Joseph K. Ebert, direct.

avenue? A 1 know it from having driven by
and having walked through that section.

Q Do you know where the police precinct is
that is particularly designed to take care of this
section? A Yes, sir.

Q Where is it? A West Bigelow and Hun-
terdon street.

Q What territory is it designed to serve? A
It takes care of all the territory south of Lehigli
avenue, Avon avenue, city line and adjoining
Elizabeth and Hillside.

Q Can you tell us approximately the number
of men assigned to cover that territory? A
About seventy, all told.

Q Do you know whether the number of men
assigned to cover this territory has any connec-
tion with the character of the development? A
In a residence section, where the territory is
comprised of one and two-family houses, the
posts are larger, because there is less demand on
the police for police action.

Q What is the situation where there is a
tenement house section? A The posts are
smaller.

Q Why? A Because of a greater number
of people living on the post, and the congested
character of the neighborhood.

Q Then, more surveillance is necessary; is
that the idea? A Yes.

Q And what do you base that on? A 1 base
that on my experience with the genera] run of
apartment houses. In this precinct in particu-
lar we have apartment houses where we have to
detail plainclothesmen; sometimes we have to
put uniformed men out in plain clothes for the
purpose of watching people who are residents of
those apartment houses.
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Joseph K. Ebert, cross.

Q Then, there is apt to be more vice in tene-
ment houses of this character than in the ordi-
nary one and two-family houses? A There is.

Cross examination by Mr. Lubetkin.

Q That does not apply to all apartment
houses, does it! A Not all, but a majority of
them.

Q It does not apply to 299 Clinton avenue,
does it? A That I haven’t had occasion to
watch yet.

Q You say you have seventy men there now
—how many men did you have ten years ago?
A I can’t answer that question; I was not in
command of that precinct.

Q There was not a Sixth Precinct ten years
ago, was there? A Yes, I think the Sixth
Precinct was in existence more than ten years
ago.

Q That came into existence because of the
development of that section? A Because of the
growth of that section. The idea of having a
precinct down there is to facilitate the automo-
bile patrol, when called upon, without having the
men take an hour to get down there, or an hour
or two to come back when their tour of duty
was ended.

Q The erection of this particular building
will not occasion the sending of more men down
there, will it? A It depends who the tenants
are.

Q Captain, isn’t it a fact that the tenement
house, in the common meaning of the word, is a
cold-water apartment house, where a poor class
of people live—isn’t it true that that requires
more police surveillance than the better class
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Joseph K. Ebert, cross.

apartment house? A No, there is more vice in
the higher class of apartments than there is in
the poor ones.

Q Is that based upon your own personal
opinion or police records and actual statistics?
A That is based on my personal knowledge.

Q Then in your opinion those people that
live in apartment houses are not responsible?
A 1 wouldn’t say that, but I will say this—

Q You said on your direct examination that
the majority of apartment houses are nuisances?
A 1 said there is more vice in the majority of
apartment houses than there is in one and two-
family houses.

Q That is because of the fact that in an
apartment house there are thirty or forty fami-
lies, whereas in one and two-family houses you
are going to have less people? A The majority
of one and two-story houses are usually inhabited
by the owner and one tenant, and the owner is
particular whom he lets the other apartment
to, but in an apartment house, you don’t know
who your next-door neighbor is or what his,
character might be.

Judge Stickel: That is all the testimony
I wish to offer.

Mr. Henig: 1 desire to put in some testi-
mony on rebuttal.

The further hearing of this matter is ad-
journed until March 12, 1925, at 2:30 P. M.



Ralph Zirpoli, direct.
SECOND DAY.
Appearances as before stated.

RALPH ZIRPOLI, being duly sworn according
to law, on bis oath testifies as follows:

Q What position do you hold with the city?
A Plan examiner.

Q And have you examined the plans and
specifications attached to the application of
Reuben Fisclimann, to construct an apartment
house at Keer avenue and Elizabeth avenue?
A 815-829 Elizabeth avenue.

@ And will you tell me whether there are any
violations of the building code?

Mr. Henig: 1 object to that at this time
because you have had the testimony of the
Superintendent of Buildings, who testified
that the only reason that the plans were re-
jected was because of the zoning ordinance,
and for no other reason.

Mr. Van Duyne: I don’t think the prece-
dent is wrong; we will hear the witness’ tes-
timony.

A The stairs is not enclosed with fire-proof
materia], the corridors are not enclosed in fire-
proof construction. There are additional stair-
ways required. The hallways and passageways
should be enclosed with fire-proof enclosures,
with the walls and ceilings to be of fire-proof
materials, and the area, according to the zoning
ordinance, is exceeded, and the height.

Q Have there been any other applications for
permits to erect apartment houses in what is
known as the Weequahic Park section?
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Ralph Zirpoli, jcross.

Mr. Henig: 1 object to that question. It
is entirely irrelevant and immaterial so tar
as this case is concerned.

Judge Stickel: I am trying to show there
was another application made to erect an
apartment house within this district.

Mr. Van Duyne: As I stated at the former
hearing, it is the desire of this board to
give all the latitude that counsel for either
side may wish, within proper reason, and I
think, Judge Stickel, you may proceed.

Mr. Henig: Exception, please?

Mr. Van Duyne: Exception granted.

A Yes, sir, at Lyons avenue and Potter avenue.

Q Was the permit granted or refused? A
liejected.

Cross examination by Mr. Henig.

Q When did you discover these different de-
fects in the plans and specifications you have
just testified to? A When the plans were filed
with our department.

Q Was there any record made of them at the
time the plans were rejected? A Here is the
record right here.

Q Is that attached to the plans? A The
plans are right here; yes, sir.

Q Were there two different plans? A No;
one set of plans.

Q Are these the plans marked in evidence be-
fore? A Exactly the same, or a copy of the
same; this 1s a different copy.
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Discussion.

Mr. Van Duyne: Your testimony would
apply similarly to the plans which are
marked as part of the records of this case?

The Witness: Yes, sir, both plans were
tiled at the same time.

Judge Stickel: That is all the testimony
we have to offer.

Mr. Van Duyne: Have you anything further
to offer, Mr. Henig?

Mr. Henig: There is only one thing I wish to
offer. There was some testimony introduced
with reference to the restrictions on the prop-
erty, claming all this property was located in a
restricted neighborhood, and one of the witnesses
testified there were restrictions on this particular
property, restricting it to a one-family house.
I want, with the consent of Judge Stickel, to
offer on the record an agreement made between
the Weequahic Park Front Realty Company, the
original owner of the entire tract in that neigh-
borhood, and the original owner of this particu-
lar property, at the time the restrictions were
first put on record, and Otto J. Karst, who was
the first purchaser of this particular property
from the Weequahic Park Front Realty Com-
pany, in which agreement it was agreed between
him and other adjoining owners of the property
that the restrictions—it was agreed as follows:
“That the property conveyed to these various
property owners subject to the restrictions, shall
be free from the said restrictions, and all mutual
obligations created thereby, and the parties
further agree that no person shall have any
rights by reason of the restrictions placed on
the said property, as they are declared to be
null and void.”
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Discussion.

Mr. Wolber: Do you claim that that agree-
ment was entered into by all the owners of the
other property on this tract?

Mr. Henig: Affected at that particular date.
I claim that the Weequahic Park Front Realty
Company was the owner of the entire tract.

Mr. Wolber: The tract from Chancellor ave-
nue to the Union County line.

Mr. Henig: I am talking only about this par-
ticular tract. I claim that the Weequahic Park
Front Realty Company owned all the property.
They had many other conveyances to other
people, and I claim that all the people to whom
they made conveyances, and the Weequahic Park
Front Realty Company, made this agreement.

Mr. Wolber: That was a release of the re-
strictive scheme between that company and all
persons owning any lands there?

Mr. Henig: Yes, sir.

Judge Stickel: Assuming that it affects only
this particular tract I have no objection to put-
ting it in. I do not admit that is so or that it
has the effect he contends.

Mr. Van Duyne: 1 believe we have in our
records an adequate description of just what
territory this particular tract comprises. That,
of course, will be considered.

Mr. Henig: I am through, with this excep-
tion; in view of the testimony just offered on
behalf of the objections with reference to the fire-
proof walls and fire-proof stairways and so on,
I want to make an offer at this time, that the
plans be amended so that they conform to these
requirements, with the exception of the require-
ments of the zoning ordinance.
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Discussion.

Mr. Van Duyne: You want to correct them if
they are defective?

Mr. Fitzsimmons: What about the height?

Mr. Henig: That is in the zoning ordinance.

Mr. Wolber: You would amend your plans
to that extent?

Mr. Henig: So that they should conform to
the requirements of the building code, but not to
the requirements of the zoning ordinance.

Mr. Van Duyne: It is the desire of this board
to consider and weigh the evidence that has been
submitted in the testimony and we will not be
able to do that until we have a complete tran-
script of the shorthand notes.

Mr. Henig: May we file a brief?

Mr. Wolber: The board may consider the evi-
dence to be 'offered by both sides as closed and
we are now to the point where it will be argued.

Judge Stickel: As I understand the authority
and jurisdiction of this board, it is set forth on
page 328 of the Laws of 1924:

“To hear and decide appeals where it is al-
leged there is error in any order, requirement,
decision or determination made by an adminis-
trative official in the enforcement of this act or
of any ordinance adopted pursuant thereto.”

Mr. Henig represents the appellant and ap-
peals and for his relief must rely on this and
the two succeeding sections. No testimony has
been offered by the appellant to indicate there is
any error in the decision made by the Superin-
tendent of Buildings. The burden is upon the
appellant to show that there is some error, and
he has not made any effort so to do, and has
submitted no evidence on that point whatsoever.
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Discussion.

The second section relating to the jurisdiction
of the board is:

““To hear and decide special exceptions to the
terms of the ordinance upon which such board
is required to pass under such ordinance.”

Admittedly there is no effort to say there
should be an exception in this particular case,
and this apartment house should be permitted,
but if there is an effort to work under that sec-
tion, and again I say there has been no evidence
adduced to support that view, and, on the con-
trary, the objectors have offered a mass of evi-
dence, all uncontradicted, to show there should
be no exception from the terms of the ordinance,
and to show that the erection of this particular
apartment house would be a menace to the health,
safety and welfare of the community.

The third section relating to the board’s
powers 1is:

“To authorize upon appeal in specific cases
Such variance from the terms of the ordinance as
will not be contrary to the public interest, where
owing to special conditions a literal enforcement
of the provisions of the ordinance will result in
unnecessary hardship, and so that the spirit of
the ordinance shall be observed and substantial
justice done.”

This case does not come within the terms of
that section, but assuming it does, no proof has
been offered, and on the contrary the objectors
have offered evidence, uncontradicted, to show
that it does a hardship to the community, and
from the standpoint of health, fire, water and
sewer facilities the erection of this apartment
house, in setting the precedent that would be set,
would be a distinct detriment.



75

Discussion.

For those reasons, and upon those grounds,
and also upon the ground that the application
clearly shows that the provisions of the zoning
ordinance relating to area and height are plainly
and clearly violated by this contemplated build-
ing, and also that there is no proof that the
approval of the Tenement House Commission
has been obtained to the erection of this tene-
ment house. Those are the points upon which I
rely. I would like the board if they find it with-
in their jurisdiction—I would like the board to
find as a fact that the construction of this build-
ing would be a menace to the health, safety and
welfare of the community.

Mr. Henig: I will submit my brief within two
weeks.

(Case closed.)
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Opinion of Supreme Court.
OPINION OP SUPREME COURT.

NEW JERSEY SUPREME COURT.
No. 212, January Term, 1926.

E. & M. Lana Co,,
Prosecutor,

Us.

The Board of Adjustment of
the City of Newark, N J.,
and Frederic Bigelow, Super-
intendent of Building’s of the
City of Newark,

Respondents.

Argued January 20, 1926; decided May 13,
1926.

On Certiorari, etc.
Before Justices Trenchard and Katzenbach.

For the prosecutor, Charles Jones.

For the respondents, Jerome T. Congleton and
Charles M. Myers (Fred. G. Stickel, Jr., on the
brief).

Per Curiam:

This is a certiorari bringing up “ a certain de-
cision rendered September 3, 1925, by the Board
of Adjustment of the City of Newark, New dJer-
sey, relative to an appeal to said board by E. &
M. Land Company from the rejection by Frederic
Bigelow, superintendent of buildings of the City
of Newark, of an application for a permit to
erect on Custer Place, 100 feet west of Meeker
avenue, on a lot known and designated as 10
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Opinion of Supreme Court.

Custer Place, Newark, belonging to the said
company, a three-story brick apartment house to
be occupied by 12 families.”

The resolution brought up affirmed “ the-de-
cision of the superintendent of buildings” and
denied the application for a permit.

It appears that the apartment house in ques-
tion was to be 40 feet high, and in the Weequahic
Park section of Newark. The plans were ap-
proved by the tenement house commission. The
superintendent declined to grant the permit be-
cause it violated the limitation of the zoning ordi-
nance as to height, percentage of lot to be oc-
cupied, and number of families to be housed.
We think that these limitations, in the particular
circumstances of the present case, are illusory
and arbitrary and are ineffective to bar the
building in question. Scola v. Senior, 130 Atl.
882; Plymouth Co. v. Bigelow, 129 Atl. 203;
Jersey Land Co. v. Scott, 126 Atl. 173. They
obviously bore no relation to the public health,
safety or the general welfare.

In the brief it is argued that these zoning
limitations were within the police power, and are
justified by increased fire hazard, alleged lack of
school facilities, and alleged lack of sewerage
facilities. These contentions, in circumstances
like the present case, have been in effect hitherto
decided to be without merit. Ingersoll v. South
Orange, 128 Atl. 393, affd. 130 Atl. 721.

It is further said that the zoning against apart-
ment houses is justified because they promote im-
morality. But we are unwilling to say as a
matter of law, and without proof, that apartment
houses may be discriminated against in a zoning
ordinance solely on the theory that they promote
immorality.
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Opinion of Supreme Court.

The action of the board of adjustment in sus-
taining the refusal of the superintendent of build-
ings to grant the permit will be set aside. This
action, however, does not give to the prosecutor
the right to which he is entitled, namely, a build-
ing permit for the erection of the building in ques-
tion. Certiorari is not the proper remedy to secure
the prosecutor his rights. Falco v. Kaltenbach,
128 Atl. 394. The proper remedy is mandamus.
It seems probable that it will not be necessary for
the prosecutor to apply to this court for such a
writ in view of the position of the .respondents,
which, as we understand it, is to the effect that
if this court holds that the action of the board
of adjustment was unwarranted, a permit will
be forthwith granted to the prosecutor. The
action of the board in affirming the action of the
superintendent of buildings of the City of Newark
in refusing to issue the permit to the prosecutor
is set aside, with costs.
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ORDER REVERSING JUDGMENT.

NEW JERSEY SUPREME COURT.

No. 213? January Term, 1926.

E. & M. Land CO., On Writ of

Prosecutor, Certiorari.

vs. Rule R e-

The Board of Adjustment of versing Judg-

the City of Newark, N. J., ment of the
and Frederic Bigelow, Su- Board of
Adjustm ent

perintendent of Buildings of
the City of Newark, of the City of

Newark.
R espondents.

The Court, having inspected the transcript and
the proceedings of the Board of Adjustment of
the City of Newark, a municipal corporation in
the County of Essex, returned with the certiorari
in this cause, and the reasons for reversing the
decision of the Board of Adjustment of the City
of Newark, below, and having heard and con-
sidered the arguments of the respective counsel
therein, and having duly considered the same, it
is on this day of May, 1926,

Ordered, that the decision of the Board of Ad-
justment of the City of Newark, herein reviewed,
be reversed, set aside, made void and for nothing
holden, with costs of the prosecutor to be taxed,
and that the prosecutor herein be restored in all
things wherein it has lost by reason of the said
judgment.

Entered May 26, 1926.

On motion of

Charles Jones,
Attorney for Prosecutor.
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N otice and Ground of Appeal.

NOTICE AND GROUND OF APPEAL.

NEW JERSEY SUPREME COURT.

E. & M. Land Co.,

Prosecutor-Appellee,

10

vs.
On

The Board of Adjustment of Certiorari.
the City of Newark, N. J.,
and Frederic Bigelow, Su-
perintendent of Buildings of
the City of Newark,

N otice of

Appeal.

R espondents-Appellants.

Take Notice, that the respondents appeal from
20 the whole of the judgment entered in this cause
to the Court of Errors and Appeals on the

following ground:

The Supreme Court of the State of New
Jersey erred in granting a writ of certiorari to
the appellee instead of dismissing the application

therefor.
Dated May 27, 1926.
Respectfully,

JEROME T. CONOLETON,
Attorney of Appellants.
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Stipulation.

STIPULATION.
New Jersey Court of Errors and Appeals

E. & M. Land CO., \

Prosecutor-Appellee, On

1
I Certiorari.
I On Appeal
Board of Adjustment of the \ from
City of Newark and Fred-/ Supreme
eric Bigelow, Superintendent 1 Court.
of Buildings of the City of \ stipulation.
Newark, I
Respondents-Appellants. 1

It is stipulated and agreed between the attor-
neys of the respective parties hereto that the
state of the case and the briefs to be used on the
argument of the above-entitled cause may also
be used on the argument of the case of the E. &
M. Land Co., Prosecutor-Appellee, v. Board of
Adjustment of the City of Newark and Frederic
Bigelow, Superintendent of Buildings of the City
of Newark, Respondents-Appellants, on cer-
tiorari, on appeal from the Supreme Court, af-
fecting property on Elizabeth avenue in the City
of Newark, New Jersey, with the same force and
effect as though printed in the above-entitled
cause; and that the judgment of the Court in
the above-entitled cause affecting property on
Custer Place in the City of Newark, New dJer-
sey, shall be considered the judgment of the
Court in the cause last above mentioned.

September 24, 1926.

CHARLES JONES,

Attorney of Prosecutor-Appellee.

JEROME T. CONGLETON,
Attorney of Respondents-Appellants.
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Arthur W, Gross, Law Printer, 5557 Lafayette Street, Newark, N J,

New Jersey Court of Errors and Appeals

Lorett a Realty Company, a
corporation,

Prosecutor-Respondent,

On Certiorari.
vs.

. . : o A 1
Frederic Bigelow, Superln- " pres

tendent of Buildings of the o
City of Newark, County of Suprem e
Essex, and The Board of
Adjustment op the City of
Newark,

Court.

D efendants-Appellants.

BRIEF ON BEHALF OF PROSECUTOR-
RESPONDENT.

Preliminary Statement.

This action was originally commenced by
mandamus, after the Superintendent of Build-
ings of the City of Newark had refused the
prosecutor a building permit to erect a three-
story brick apartment house on the northeast
corner of Lyons avenue and Porter Place, in the
City of Newark, New dJersey, because the same
does not comply with the Zoning Ordinance of
the City of Newark governing the regulations as
to height, area and number of families to be
housed. Said proceedings were superseded by
certiorari proceedings, that having been thought
to be the proper procedure under s:icinberg V.
Bigelow, 131 Atl. 114, and Hennan V. Board of
Adjustm ent, 131 Atl. 116. Counsel for both liti-
gants, however, agreed, when this case was be-
fore the Supreme Court, that the remedy, if any,
afforded prosecutor be in accordance with man-
damus proceedings.



2

Statement of Facts.

By written stipulation filed in this Court, it
is agreed that the facts in the case of E. & M.
Land Company .. The Board of Adjustment of
the City of Newark, now pending in this Court,
be considered as part of the record in the present
case.

ARGUMENT OF THE LAW.

This case was argued before the Supreme
Court in connection with the case of the E. & M.
Land Company .. Superintendent of Buildings
of the City of Newark, at the January, 1926,
Term of court.

The Supreme Court ordered that the action
of the Board of Adjustment, which affirmed the
action of the Superintendent of Buildings, in
refusing a permit to the prosecutor, Loretta
Realty Company, be set aside. See opinion in
133 Atl. 414, which follows the opinion in the
case of . @ M. Lana Company V. Superintend -
ent of Buildings of the City of N ewark, I‘epOI‘ted
in 133 Atl. 413. In addition to the cases cited
in that opinion, see also the following -cases,
which bear upon and cover the questions at
issue:

M ishel V. Village of South Orange, 127

Atl. 794;
Eaton V. Village of South Orange, 130
Atl. 362;

Steinberg V. Bigelow, 131 At]. 114,
Herman V. Board of Adjustm ent, 131 Atl.

116;
Franklin Realty Co. V. South Orange, 132
Atl. 81;

Bowen V. Jersey City, 182 Atl 384,
Rudnevitz V. Bigelow, 133 Atl 174.



The prosecutor herein, therefore, respectfully
insists that, as the very questions involved have
been so frequently decided by our Supreme
Court adversely to the contention made by the
appellants, the decision of the Supreme Court
in the case sub judice, in setting aside the actions
of the Board of Adjustment and Superintendent
of Buildings of the City of Newark, should be
affirmed with costs.

Respectfully submitted,

BENJAMIN M. WEINBERG,
Attorney for Prosecutor-Respondent.






Arthur W, Cross, Law Printer, 5557 Lafayette Street, Newark, N J.

New Jersey Court of Errors and Appeals

Loretta Realty Company, a
corporation,
Prosecutor-Respondent,

On Certiorari.
U Ss.

Frederic Bigelow, Superin- On Appeal

tendent of Buildings of the from
City of Newark, County of Supreme

Essex, and The Board of Court.
Adjustment of the City of
Newark,

Defendants-Appellants.

BRIEF ON BEHALF OF PROSECUTOR-
RESPONDENT.

Preliminary Statement.

This action was originally commenced by
mandamus, after the Superintendent of Build-
ings of the City of Newark had refused the
prosecutor a building permit to erect a three-
story brick apartment house on the northeast
corner of Lyons avenue and Porter Place, in the
City of Newark, New Jersey, because the same
does not comply with the Zoning Ordinance of
the City of Newark governing the regulations as
to height, area and number of families to be
housed. Said proceedings were superseded by
certiorari proceedings, that having been thought
to be the proper procedure under s:iecinberg V.
Bigelow, 131 Atl. 114, and #Herman V. Board of
Adjustment, 131 Atl. 116. Counsel for both liti-
gants, however, agreed, when this case was be-
fore the Supreme Court, that the remedy, if any,
afforded prosecutor be in accordance with man-
damus proceedings.
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Statement of Facts.

By written stipulation filed in this Court, it
is agreed that the facts in the case of E. & M.
Land Company .. The Board of Adjustment of
the City of Newark, now pending in this Court,
be considered as part of the record in the present
case.

ARGUMENT OF THE LAW.

This case was argued before the Supreme
Court in connection with the case of the E. & M.
Land Company .. Superintendent of Buildings
of the City of Newark, at the January, 1926,
Term of court.

The Supreme Court ordered that the action
of the Board of Adjustment, which affirmed the
action of the Superintendent of Buildings, in
refusing a permit to the prosecutor, Loretta
Realty Company, be set aside. See opinion in
133 Atl. 414, which follows the opinion in the
case OfE. & M. Land Company V. Superintend -
ent of Buildings of the City of Newark, reported
in 133 Atl. 413. In addition to the cases cited
in that opinion, see also the following -cases,
which bear upon and cover the questions at
issue:

Mishel V. Village of South Orange, 127

Atl. 794;
E aton V. Village of South Orange, 130
Atl. 362;

Steinberg V. Bigelow, 131 Atl 114,
Herm an V. Board of Adjustm ent, 131 Atl

116;
Franklin Realty Co. V. South Orange, 132
Atl. 81;

Bowen V. Jersey City, 132 Atl. 334;
Rudnevitz V. Bigelow, 133 Atl. 174.



The prosecutor herein, therefore, respectfully
insists that, as the very questions involved have
been so frequently decided by our Supreme
Court adversely to the contention made by the
appellants, the decision of the Supreme Court
in the case sub judice, in setting aside the actions
of the Board of Adjustment and Superintendent
of Buildings of the City of Newark, should be
affirmed with costs.

Respectfully submitted,

BENJAMIN M. WEINBERG,
Attorney for Prosecutor-Respondent.



