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Notice of Appeal, Hugh F. Cook, et als.

NOTICE OF APPEAL—Hugh F. Cook, et als. 

Filed August 8, 1926.

In Chancery of New Jersey
Between

T h e  Ci t y  o f  Ne w a r k ,
Petitioner,

and

Hu g h  F. Coo k , et als.,
Defendants.

10

On Petition, 
etc.

Notice of 
Appeal.

The defendants, Hugh F. Cook, Margaret 
Cook, Paul Burne and Frank Blanchet, individu-
ally and as executor under the last will and 
testament of Honoria Ann Blanchet, deceased, 
hereby appeal from so much of the order and 
decree adjudicating rights of parties in fund, 
and directing disposition thereof, made in this 
cause hy the Chancellor, upon the advice of 
Vice-Chancellor Backes, on the 27th day of July, 

as directs payment out of the fund in 
court to Charles A. McEuen, or to his solicitor 

recor , of the sum of $46.85, and interest, 
and from so much of said order and decree as 
directs payment out of the fund in court to the 

urety Realty Company, or to its solicitors of 
record, of the sum of $93,065.93, and interest, to

* h T  ,? Errors and APPeals, in the last resort m all causes.

Mc Ca r t e r  & En g l i s h , 
Solicitors o f above-named Defendants.

Dated, August 5, 1926.

20

30
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Petition of Appeal, Hugh F. Cook, et als.

I conceive there is good cause for appeal in 
the above-stated cause.

ARTHUR F. EGNER,
Of Counsel with Hugh F. Cook, Margaret 

Cook, Paul Burne and Frank Blanchet, 
individually and as executor, etc.,

Appellants.

PETITION OF APPEAL—Hugh F. Cook, et als.

Filed August 25, 1926.

To the Honorable Court of Errors and Appeals 
in the last resort in all causes:

The petition of Hugh F. Cook, Margaret Cook, 
Paul Burne and Frank Blanchet, individually 
and as executor under the last will and testa-
ment of Honoria Ann Blanchet, deceased, re-
spectfully shows that your petitioners find them-
selves aggrieved by the final decree made in the 
Court of Chancery by his Honor Edwin Robert 
Walker, Chancellor, upon the advice of Honor-
able John H. Backes, Vice-Chancellor, bearing 
date the 27th day of July, 1926, wherein the City 
of Newark was complainant and said Hugh F. 
Cook, et als., were defendants, in this respect, 
to wit, that the said decree directs that payment 
be made out of the funds in the Court of Chan-
cery in this cause to Charles A. McEuen, or his 
solicitor of record, of the sum of $46.85 and 
interest, and directs that payment be made out 
of the fund in the Court of Chancery in this 
cause to the Surety Realty Company, or its 
solicitors of record, of the sum of $93,065.93, 
and interest, as aforesaid, upon the ground that
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Notice of Appeal, Louis K. Liggett Company.

the same is erroneous in that the said Chan-
cellor should have decreed that said sums and 
both of them be paid to these appellants, Hugh 
F. Cook, et als.

Petitioners, therefore, pray that the said de-
cree of the Chancellor may be in the particulars 
aforesaid reserved, set aside and for nothing 
holden, and that your petitioners may have such 
other relief in the premises as may seem meet.

Dated, August 24, 1926.

McCARTER & ENGLISH, 
Solicitors for and of Counsel with Appellants.

Formal answers to petition of appeal filed.

NOTICE OF APPEAL—Louis K. Liggett 
Company.

Ihe defendant, Louis K. Liggett Company, a 
corporation, hereby appeals to the Court of 
Errors and Appeals in the last resort in all 
causes from so much of the order and decree 
adjudicating the rights of the parties in the 

I tund on deposit herein and directing the dis-
position thereof made in this cause by the Chan- 

jcellor upon the advice of the Honorable John H. 
Backes, Vice-Chancellor, on the 27th day of 

K u y, 1926, as directs, after providing for the 
°Ut ° f the fund in C(mrt to Charles A. 

t0 MS solicitors of ^cord of the sum 
[ . aad interest, and also the payment

ot the fund in court to the Surety Realty 
ompany or to its solicitors of record of the

theTh°i $93,06„5-93 and M erest, the payment o f 
L  ^ala^ ce o f the fund therein referred to by 
f  Clerk of said Court o f Chancery, together

20

3C

4(
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Petition of Appeal, Louis K. Liggett Company.

with all accumulations thereon, to Hugh F. 
Cook, Margaret Cook, his wife; Paul Burne and 
Frank Blanchet, or to their solicitors of record; 
and from so much of said order and decree as 
orders, adjudges and decrees “ that except as 
herein otherwise provided, none of the parties 

iq  in interest herein have any further right, title, 
interest or claim in and to said fund” ; and 
from so much of said order and decree as denies 
payment to the said Louis K. Liggett Company 
of its costs and counsel fees therein.

LINDABURY, DEPUE & FAULKS, 
Solicitors of Louis K. Liggett Company.

I conceive there is good cause for appeal in 
the above-entitled cause.

20 BURTIS S. HORNER,
Of Counsel with Louis K. Liggett Company.

PETITION OF APPEAL—Louis K. Liggett 
Con^pany.

To the Honorable the Court of Errors and Ap-
peals in the last resort in all causes:

The petition of Louis K. Liggett Company, 
a corporation, one of the appellants in the above- 
entitled cause, respectfully shows that:

I. Petitioner finds itself aggrieved by the 
final decree made in the Court of Chancery by 
his Honor Edwin Robert Walker, Chancellor of 
the State of New Jersey, upon the advice of his 
Honor John H. Backes, bearing date the 27th 
day of July, 1926, in a certain cause in said 
Court of Chancery7, wherein the City of Newark
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Petition of Appeal, Louis K. Liggett Company.

was petitioner and Hugh F. Cook, et als., were 
defendants, in this respect, to wit:

1. That said decree denies said appellant’s 
application for counsel fees and taxed costs and 
after providing for the payment to Charles A. 
McEuen of $46.85, besides interest, and to the 
Surety Realty Company payment of the sum of io  
$93,065.93, together with interest, directs the 
clerk of said Court of Chancery to pay over the 
balance of the fund deposited in said cause de-
scribed in said decree, together with all accumu-
lations thereon, to Hugh F. Cook, Margaret Cook, 
his wife; Paul Burne and Frank Blanchet, or to 
their solicitors of record, and further decrees 
that except as therein otherwise provided, none 
of the parties in interest therein have any fur-

II. Petitioner appeals from said decree upon 
the following grounds:

said Court of Chancery should have granted 
your petitioner’s application for counsel fees 
and costs aforesaid, and awarded your petitioner 
reasonable counsel fees and costs to be paid out 
of said fund.
\ 2. That said decree is erroneous in that the 
Court of Chancery should not have directed the 
f er sa^  Court of Chancery to pay over the 
pa ance of said fund described in said decree 
W ich was on deposit in said court, together with

ther right, title, interest or claim in and to said 
fund. 20

1. Tnat said decree is erroneous in that the

accumulations of interpat fn« t t __i~ t?*

3. I hat said decree is erroneous in that the

40
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Petition of Appeal, Louis K. Liggett Company.

creed that except as therein otherwise provided 
none of the parties in interest therein have any 
further right, title, interest or claim in and to 
the said fund, but should have adjudged and 
decreed that your petitioner was entitled to have 
paid to it out of said fund the sum of $56,049.57, 

10 together with accumulations of interest thereon.
4. That the said Court should have adjudged 

and decreed that there be paid to your said peti-
tioner out of said fund, for the value of its lease-
hold as damages, the sum of $43,776.00, besides 
all accumulations of interest thereon.

5. That the said Court should have adjudged 
and decreed that there be paid as damages to 
your said petitioner out of said fund for the 
value of the improvements made to said prem- 
ises the sum of $1,573.57, besides all accumula-
tions of interest thereon.

6. That the said Court should have adjudged 
and decreed that there be paid to your petitioner 
out of said fund as damages for the depreciated 
value of its furniture and fixtures the sum of 
$6,500.00, together with all accumulations of in-
terest thereon.

7. That the said Court should have adjudged 
and decreed that there be paid to your petitioner

3 0 out of said fund as damages for loss upon the 
depreciation of fixtures removed from the leased 
premises the sum of $3,500.00, together with all 
accumulations of interest thereon.

8. That the said Court should have adjudged 
and decreed that there be paid to your petitioner 
out of said fund as damages for loss and damage 
by reason of its expenses incident to the closing 
of the leased premises the sum of $700.00, to-
gether with all accumulations of interest thereon.

40



7
Petition of Appeal, Louis K. Liggett Company.

9. That said decree deprives the said peti-
tioner of said petitioner’s property without due 
process of law and is in violation of the Con-
stitution of the United States.

10. That said decree deprives the said peti-
tioner of the equal protection of the law and is
in violation of the Constitution of the United io. 
States.

11. That the failure to award the petitioner 
the sums set forth in this petition, in subdivi-
sions 3; 4, 5, 6, 7 and 8 of paragraph II, is the 
taking of private property of your petitioner 
for public use without just compensation in vio-
lation of the Constitutions of the State of New 
Jersey and of the United States.

Petitioner, therefore, prays that the said de-
cree of the said Chancellor may in the particu- 20 
lars aforesaid be reversed, set aside and for 
nothing holden, and that- petitioner may have 
such other relief in the premises as to this Court 
shall seem proper.

LINDABURY, DEPUE & FAULKS,
Solicitors for and of Counsel with 

Defendant-Appellant, Louis K. Liggett Company.
Bur t is  S. H or ne r ,

Of Counsel. 30

Formal answer to petition of appeal filed.

40
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Notice of Appeal, R. E. McDonald, Inc.

NOTICE OF APPEAL—R. E. McDonald, Inc.

The defendant, R. E. McDonald, Inc., a cor-
poration, hereby appeals to the Court of Errors 
and Appeals in the last resort in all causes, from 
so much of the order and decree adjudicating 

jq  the rights of the parties in the fund on deposit 
herein and directing the disposition thereof, 
made in this cause by the Chancellor upon the 
advice of Honorable John H. Backes, Vice- 
Chancellor, on the 27th day of July, 1R26, as 
directs the payment of the balance of the fund 
therein referred to by the clerk of said Court 
of Chancery, together with all accumulations 
thereon, to Hugh F. Cook, Margaret Cook, his 
wife; Paul Burne and Frank Blanchet, or to 
their solicitors of record; and from so much of 

20 said order and decree as orders, adjudges and 
decree “ that except as herein otherwise pro-
vided none of the parties in interest herein have 
any further right, title, interest or claim in and 
to said fund” ; and from so much of said order 
and decree as denies payment to said R. E. Mc-
Donald, Inc., of its costs and counsel fees herein.

BILDER & BILDER, 
Solicitors of R. E. McDonald, Inc.

80
I conceive there is good cause for appeal in 

the above-stated cause.
DAVID H. BILDER,

Of Counsel with R. E. McDonald, Inc.

i0



9
Petition of Appeal, R. E. McDonald, Inc.

PETITION OF APPEAL—R. E. McDonald, Inc.

To the Honorable Court of Errors and Appeals 
in the last resort in all causes:

The petition of R. E. McDonald, Inc., a cor-
poration, respectfully shows:

That your petitioner finds itself aggrieved by 10 
the final decree made in the Court of Chancery 
by his Honor Edwin Robert Walker, upon the 
advice of his Honor John H. Backes, bearing 
date the 27th day of July, 1926, in a cause 
wherein the City of Newark was petitioner and 
Hugh F. Cook, et als., were defendants, in this 
respect, to wit:

I. That said decree denies said appellant’s 
application for counsel fees and taxed costs, and 
after providing for the payment to Charles E. 20 
McEuen of $46.85, besides interest, and to the 
Surety Realty Company payment of the sum of 
$93,065.93, together with interest, directs the 
clerk of said Court of Chancery to pay over the 
balance of the fund deposited in said cause de-
scribed in said decree, together with all accumu-
lations thereon, to Hugh F. Cook, Margaret 
took, his wife; Paul Burne and Frank Blanchet, 
or to their solicitors of record, and further de-
crees that except as therein otherwise provided, 
none of the parties in interest therein have any
urther right, title, interest or claim in and to 

said fund.

I- Your petitioner humbly appeals from said 
cciee upon the following grounds:

„ . y  , ,That said decree, is erroneous in that the
vnnr Tv* 0l>, Chancery should have granted 
L t «  Pe‘ ltl0ner/  application for counsel fees and

aforesaid and awarded your petitioner 40
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Petition of Appeal^ R. E. McDonald, Inc.

reasonable counsel fees and costs to be paid out 
of said fund.

(2) That said decree is erroneous in that the 
Court of Chancery should not have directed the 
clerk of said Court of Chancery to pay over the 
balance of said fund described in said decree

10 which was on deposit in said court, together 
with accumulations of interest, to the said Hugh 
F. Cook, Margaret Cook, his wife; Paul Burne 
and Frank Blanchet, or to their solicitors of 
record.

(3) That said decree is erroneous in that the 
said Court of Chancery should not have decreed 
that except as therein otherwise provided none 
of the parties in interest therein have any fur-
ther right, title, interest or claim in and to said

20 fund, but should have adjudged and decreed that 
your petitioner was entitled to have paid to it 
out of said fund the sum of $170,835.17, together 
with accumulations of interest thereon.

(4) That the said Court should have ad-
judged and decreed that there be paid to your 
said petitioner out of said fund for the value of 
its leasehold as damages, the sum of $76,633.92, 
besides all accumulations of interest thereon.

30 (5) That the said Court should have ad-
judged and decreed that there be paid to your 
petitioner out of said fund as damages for the 
value of its furniture and fixtures, the sum of 
$14,500.00, together with all accumulations of 
interest thereon.

(6) That the said Court should have ad-
judged and decreed that there be paid to your 
petitioner out of said fund as damages for the 
value of its good will the sum of $50,000.00, to-

iQ gether with all accumulations of interest thereon.
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Petition of Appeal, R. E. McDonald, Inc.

(7) That the said Court should have ad-
judged and decreed that there be paid to your 
petitioner out of said fund as damages for loss 
upon the close-out of its stock of merchandise 
on October 1, 1925, the sum of $17,884.25, to-
gether with all accumulations of interest thereon.

(8) That the said Court should have ad-
judged and decreed that there be paid to your 
petitioner out of said fund as damages for its 
loss and damage by reason of expenses incident 
to its closing-out sales above the normal over-
head expenses, the sum of $11,817.00.

(9) That said decree deprives the said peti-
tioner of said petitioner’s property without due 
process of law and is in violation of the Con-
stitution of the United States.

(10) That said decree deprives the said peti-
tioner of the equal protection of the laws and is 
in violation of the Constitution of the United 
States.

(11) That the failure to award to petitioner 
the sums set forth in this petition in subdivisions 
5, 6, 7 and 8 of paragraph II, is the taking of 
private property of your petitioner for public 
use without just compensation, in violation of 
the Constitution of New Jersey.

Your petitioner, therefore, prays that the said 
ecree of the Chancellor may in the particulars 

aloresaid be reversed, set aside and for nothing 
o en, and that your petitioner ma,y have such

° er and further relief in the premises as may 
seem meet.

Q . BILDER & BILDER,
Solicitors for and of Counsel with Appellant,

R. E. McDonald, Inc., a corporation.

Formal answer to petition of appeal filed.

10

20

30

40
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Notice of Appeal, Surety Realty Company.

NOTICE OF APPEAL—Surety Realty Company.

Filed August 6, 1926.

The defendant, 'Surety Realty Company, 
hereby appeals from so much of the order and 
decree adjudicating the rights of the parties in 

10 the funds on deposit herein, and directing dis-
position thereof, made in this cause by the Chan-
cellor, upon the advice of Honorable John H. 
Backes, Vice-Chancellor, on the 27th day of 
July, 1926, as directs payment out of the fund 
in court to the Surety Realty Company, or its 
solicitors of record, of the sum of $93,065.93, 
and interest, and from so much of said order 
and decree as denies payment to Surety Realty 
Company of its costs and counsel fees herein, to 

2q the Court of Errors and Appeals in the last 
resort in all causes.

Dated, August 5, 1926.

STEIN, STEIN & HANNOCH, 
Solicitors of Surety Realty Co.

I conceive there is good cause for appeal in 
the above-stated cause.

HERBERT J. HANNOCH,
30 Of Counsel for Surety Realty Co.

40
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Petition of Appeal, Surety Realty Company.

PETITION OF APPEAL—Surety Realty 
Company.

Filed August 11, 1926.

To the Honorable Court of Errors and Appeals 
in the last resort in all causes:

The petition of Surety Realty Company re-
spectfully shows that your petitioner finds itself 
aggrieved by the final decree made in the Court 
of Chancery by his Honor Edwin Robert Walker, 
Chancellor, upon the advice of his Honor John
H. Backes, Vice-Chancellor, bearing date the 
27th day of July, 1926, wherein the City of 
Newark was complainant and the said Hugh F. 
Cook, et als., were defendants, in this respect, 
to wit, that the said decree directs that payment 
he made out of the funds in the Court of Chan-
cery in said cause to your petitioner, or its 
solicitor of record, in the sum of $93,065.93, and 
interest, and that said decree denies payment to 
your petitioner of its reasonable costs and coun-
sel fees herein, upon the grounds that the same 
is erroneous, in that the said Chancellor should 
have decreed that the sum of $103,882.94 and a 
reasonable counsel fee, and costs to be paid to 
this appellant, Surety Realty Company.

Your petitioner, therefore, prays that said 
decree of the Chancellor may in the particulars 
aforesaid be reversed, set aside and for nothing 
holden and that your petitioner may have such 
other relief in the premises as may seem meet.

Rated, August 10, 1926.

STEIN, STEIN & HANNOCH, 
Solicitors for and Counsel with Appellant, 

Surety Realty Company.
Formal answer to petition of appeal filed.

10

20

30

40
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Notice of Appeal, Charles A. McEuen, et ux.

NOTICE OF APPEAL—
Charles A. McEuen, et ux.

Filed August 6, 1926.

The defendants, Charles A. McEuen and Madge 
J. W. McEuen, his wife, hereby appeal from so 

10 much of the final decree made in this Court by 
the Chancellor, on the advice of Vice-Chancellor 
Backes, in the above-stated cause, as reads as 
follows:

“ 2. That the Clerk of this Court do pay 
to Charles A. McEuen or to his solicitor of 
record the sum of $46.85, together with any 
interest that may have accrued thereon from 
the date of the deposit of said fund with 
the said Clerk, and which sum, when paid, 

2q shall be in full satisfaction and discharge 
of any and all interest which the said 
Charles A. McEuen may have in the fund 
on deposit herein.”

To the Court of Errors and Appeals in the last
resort in all causes.

Dated, August 5, 1926.
CECIL H . M a c M A H O N , 

Solicitor and of Counsel with Defendants,
Charles A. McEuen and Madge J. W.
McEuen, his wife.

I conceive there is good cause for appeal in 
the above-stated cause.

CECIL H . M a c M A H O N ,
Of Counsel w ith  Appellants.

40
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Petition of Appeal, Charles A. McEuen, et ux.

PETITION OF APPEAL—
Charles A. McEuen, et ux.

Filed August 11, 1926.

To the Honorable Court of Errors and Appeals 
in the last resort in all actions:

The petition of Charles A. McEuen and Madge  ̂
J. W. McEuen, his wife, respectfully shows that 
your petitioners find themselves aggrieved by 
the final decree made in the Court of Chancery 
by his Honor Edwin Robert Walker, Chancellor, 
upon the advice of his Honor John H. Backes, 
Vice-Chancellor, bearing date the 27th day of 
July, 1926, wherein the City of Newark was 
complainant and Hugh F. Cook, et als., were de-
fendants, in this respect, to wit: that the said 
decree directs that payment be made out of the 20 
fund in the Court of Chancery in said cause to 
your petitioner, Charles A. McEuen, or his 
solicitor of record, the sum of $46.85 and in-
terest, which sum, when paid, shall be in full 
satisfaction and discharge of any and all interest 
which the said Charles A. McEuen may have in 
the fund on deposit in said Court of Chancery, 
upon the ground that the same is erroneous, in 
that the said Chancellor should have decreed 
that the said Charles A. McEuen was entitled to 30 
receive one-third of the funds paid into the 

ourt of Chancery in said cause as the owner 
of a one-third interest in the real estate for the 
condemnation of which, by the City of Newark,
said fund had been paid into said Court of 
Chancery.

Your petitioner therefore prays that said de- 
ee o the Chancellor made in the particulars 

aforesaid be reversed and set aside and for noth-
ing holden, and that your petitioners may have 40
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such further relief in the premises as may seem 
meet.

Dated August 10, 1926.

CECIL H. Mac MAHON, 
Solicitor for and of Counsel with Appellants,

Charles A. McEuen and Madge J. W. McEuen.

Formal answers to petition of appeal filed.

PETITION OF HUGH F. COOK, et als.

Filed October 6, 1925.

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey:

20 The petition of Hugh F. Cook, Margaret Cook, 
Paul Burne and Frank A. Blanchet, individually, 
and as executor of the last will and testament of 
Honoria Ann Blanchet, deceased, respectfully 
shows unto your Honor:

1. Petitioners are residents of the Village of 
South Orange and the City of Newark, in the 
County of Essex and State of New Jersey, and 
are the owners in fee of premises situated at the

30 northwest corner of Market and Washington 
streets in the City of Newark, being premises 
taken by the City of Newark for the opening and 
widening of Washington street in said city.

2. Pursuant to proceedings had before the 
Board of Commissioners of Assessment for Local 
Improvements of the City of Newark and the 
Circuit Court of the County of Essex, an award 
for the premies so taken was made by the Board 
of Commissioners of Assessment for Local Im-
provements of the City of Newark in the sum o40
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Four Hundred Seventy-nine Thousand Five 
Hundred Fifty Dollars ($479,550.00), and pur-
suant to an order of your Honor made in this 
cause on the 25th day of September, 1925, said 
sum of $479,550 has been paid into the Court of 
Chancery of New Jersey.

3. Petitioners further show that the follow-
ing persofis and corporations claimed to be en-
titled to some share of the sum so paid into the 
Court of Chancery, that is to say:

(a) Surety Realty Company, a corporation 
of the State of New Jersey, and in possession of 
said premises under and by virtue of a lease 
made by Martin Burne, petitioners’ predecessor 
in title, to one Sebastian S. Kresge, dated Feb-
ruary 1, 1910, and assigned, after mesne assign-
ments, to said Surety Realty Company.

(b) Louis K. Liggett Company, a corpora-
tion, a tenant in possession of a portion of said 
premises as sub-tenant under said Surety Realty 
Company.

(c) Ace Radio Shop, a corporation, a tenant 
in possession of a portion of said premises as 
sub-tenant under said Surety Realty Company.

(d) R. E. McDonald, Inc., a corporation, a 
tenant in possession of a portion of said premises 
as sub-tenant under said Surety Realty Com-
pany.

(e) John Harrington, a tenant in possession 
of a portion of said premises as sub-tenant under 
said Surety Realty Company.

(f) Charles A. McEuen, who claims to be the 
owner of an undivided one-third interest in said 
lands and premises, but which claim is denied by 
petitioners, and wife of said Charles A. McEuen,

w ose first name petitioners are unaware.

10

20

30

40
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(g) Anna Burne, wife of petitioner, Paul 
Burne.

4. Petitioners show that as owners of said 
lands and premises they are entitled to the pay-
ment of said sum so deposited by the City of 
Newark in the Court of Chancery.

10 Petitioners therefore pray that an order may 
be made directing the clerk of the Court of Chan-
cery to pay to petitioners, or their solicitors, 
said sum of $479,550, so paid into the Court of 
Chancery, on account of the taking of lands of 
petitioners in the City of Newark, for the open-
ing and widening of Washington street.

And that your petitioners may have such other 
and further relief as may be equitable and just.

And petitioners will ever pray, etc.
20

M c Ca r t e r  & E n g l i s h ,
Solicitors for and of Counsel with Petitioners.

S t a t e  o f  Ne w  J e r s e y ,
C o u n t y  of  E s s e x .

• A r t h u r  F. E g n e r , being duly sworn according 
to law, on his oath deposes and says:

I am a member of the firm of McCarter & 
English, solicitors of the petitioners named in 
the foregoing petition, and their duly authorized 
agent to make this affidavit. I have read the 
foregoing petition and the matters and things 
therein contained are true.

A R T H U R  F. EGNER.
Sworn to and subscribed, this 3rd 

day of October, 1925, before me, 
a Notary Public of the State of 
New Jersey.

L o u is e  T. Gr u h n e r t ,
* Notary Public of New Jersey.
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ORDER ON APPLICATION OF 
HUGH F. COOK, et als.

Filed October 6, 1925.

The City of Newark having presented a peti-
tion to this Court for leave to pay into the Court 
the sum of $479,550.00, the amount awarded to 
the owners and persons interested in land of 
Hugh F. Cook, Margaret Cook, Paul Burne and 
Frank A. Blanchet, individually, and as executor 
of the Last Will and Testament of Honoria Ann 
Blanchet, deceased, by the Board of Commis-
sioners of Assessment for Local Improvements; 
and

This Court having, by order dated the 25th day 
of September, 1925, ordered the petitioner to 
pay such sum into this Court to be distributed 
according to law, upon the application of any 
person interested therein; and 

Said sum having been duly deposited in this 
Court, and application having been made there-
for by said Hugh F. Cook, et als., claiming to be 
the owners of said premises, and it appearing 
from the said petition that the following named 
persons claim to have an interest in the land and 
premises referred to in said petition:

Hugh F. Cook, Margaret Cook, Paul Burne 
and Frank A. Blanchet, individually, and as 
executor of the Last Will and Testament of 

onoria Ann Blanchet, deceased, as owners; 
surety Realty Company, as lessee;

T? Liggett Company, Ace Radio Shop,
lesse • Ĉ 0na^ , n̂c*> J°hn Harrington, as sub-

Lin̂ nilrii^Uirile’ Ŵ e sa^  Hurne, afore 
said; Charles A. McEuen, as alleged owner
HcEuen- ^ c'^uen, as wHe ° f  said Charles A

10

20

20

40
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It is, on this 6th day of October, 1925, on mo-
tion of McCarter & English, solicitors for and of 
counsel with Hugh F. Cook, et als., Ordebed that 
the parties above named, and each of them, with-
in thirty days from the date hereof, present ap-
plication in writing to this Court in such form 

IQ as to advise the Court what claim or interest 
such person or corporation may have in the said 
moneys now in Court, or within such time do 
show cause in writing why the prayer of the 
application and petition of the said Hugh F. 
Cook, Margaret Cook, Paul Burne and Frank A. 
Blanchet, individually, and as executor of the 
last Will and Testament of Honoria Ann Blan-
chet, should not be granted; and

It is Fur t her  Or der ed that a copy of this 
order he served upon each of the parties above 
named within ten days from the date hereof, 
personally, and where such personal service can-
not be made, that notice of this order be given 
by publication, by advertising a copy of this 
order once in each week for two weeks suc-
cessively in the Newark Evening News and the 
Newark Ledger, two newspapers published and 
circulating in the County of Essex, the first of 
such two publications to be made within the said 
ten days; and

It is Fur t her  Or der ed that where personal 
service is not made upon any of the persons 
above named that a copy of this order be mailed 
to such persons not so personally served at their 
post office address, if the same can be ascer-
tained, such mailing to be made within the said 
ten days. Certification of the copies of the order 
served in accordance with this order will be suffi-
cient if made by the solicitors of the petitioner.

E. R. WALKER,
40 C.
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A true copy.
Th o ma s  B ar be e ,

Clerk.

PETITION OF LOUIS K. LIGGETT
COMPANY. 10

To his Honor, Edwin Robert Walker, Chancellor 
of the State of New Jersey.

The petition of Louis K. Liggett Company, a 
corporation of the State of Massachusetts, duly 
authorized and licensed to transact business in 
the State of New Jersey respectfully shows that :

1. On or about September 19, 1912, Century 
Realty Company, a corporation of the State of 
New Jersey, entered into a written lease with 
William B. Riker & Sons Company, a corpora-
tion of the State of New York, wherein and 
whereby the said Century Realty Company de-
mised and leased to the said William B. Riker &
[Sons Company the first floor ¡and basement of 
premises known and designed as No. 107 Market 
street, in the City of Newark, Essex County, 
pew Jersey, for a period of ten years from the 
1st day of October, 1912, at a stipulated rental 30 
of $12,500 per annum.

| 2. Thereafter and on or about December 31,
1917 your petitioner purchased the unexpired 
term of said lease from Cooperative Realty 
Company, a Massachusetts corporation, which 
bad theretofore acquired the same through mesne 
assignments.

I  ̂ Thereafter and on or about January 1,
918, your petitioner entered into possession of
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the aforesaid premises as assignee of the said 
Cooperative Realty Company under said lease 
and continued in possession thereof as such 
assignee until the expiration of such lease on 
October 1, 1922.

4. On or about June 8, 1922, your petitioner 
entered into a new lease with Surety Realty 
Company, a New Jersey corporation, for the 
rental of said premises, (from which said 
premises a part in the rear thereof had then 
however been detached and separately leased to 
someone other than your petitioner), for an ad-
ditional term of seven and one-half years from 
October 1, 1922, or until March 31, 1930. Upon 
the expiration of the term of said lease between 
the said Century Realty Company and William

20 B. Riker & Sons Company, assigned to your peti-
tioner by the said Cooperative Realty Company 
as aforesaid, your petitioner continued in pos-
session of said premises as tenant under such 
new lease and remained in possession thereof as 
such tenant until October 1, 1925. By the terms 
of such new lease your petitioner agreed to pay 
the said Surety Realty Company a rental of 
$15,000 per annum during the term thereof; and 
in case its total sales at said premises should in 
any year during the first seven year period of 
said lease exceed the sum of $150,000 or should 

such sales during the last six months period of 
said lease exceed the sum of $75,000 your peti-
tioner agreed to pay an additional rental of ten 
per cent. (10%) of the amount of such excess.

5. Upon entering into possession of said 
premises on or about January 1, 1918, your 
petitioner installed therein furniture and trade 
fixtures necessary for the business to be con-

40
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ducted therein by your petitioner at a cost of 
$16,573.70. In addition thereto your petitioner 
expended a further sum of $1,573.57 in installing 
in said premises additional furniture and fixtures 
upon the execution o f its new lease with the 
Surety Realty Company as aforesaid.

6. On or about May 20, 1924, the City of 3 0 
Newark instituted proceedings for the condemna-
tion of the aforesaid lands and premises in-
cluding the leasehold interest of your petitioner 
therein for the purpose of widening and im-
proving Washington street in said City. At
the conclusion of the hearings conducted in said 
proceedings and on or about September 15, 1925, 
the Board of Commissioners of Assessment for 
Local Improvements of the City of Niewark, 
being the Board of said City charged with the o q 
assessments for benefits in said City, filed its 
report in the office of the Clerk of Essex County, 
wherein and whereby it made an award of $479,- 
550 as the full value of said premises including 
the value of your petitioner’s interest therein 
under its said lease. No appeal was taken from 
said award, and on or about September 25, 1925, 
the said City of Newark filed a petition in the 
above-entitled cause wherein and whereby it 
prayed leave to pay into this Court the said sum ^  
of 479,550 so awarded by the Board of Com-
missioners of Assessment for Local Improve-
ments as aforesaid. Upon the filing of such 
petition and on September 25, 1925, an order was 
made and entered in said proceeding, directing 
the said City of Newark to pay such sum into this

our to be distributed according to law upon the 
app ication of any person interested therein.

7. Pursuant to such order, the said City of 
Newark paid said sum of $479,550 into this Court 10
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and thereupon became vested by operation of law 
with title to the aforesaid premises and every 
right and interest therein, including the right 
and interest of your petitioner under its said 
lease and became similarily vested with the right 
to the immediate possession of said premises. 
Thereupon the said City demanded immediate 
possession of said premises from your petitioner. 
In compliance with such demand, your petitioner 
surrendered possession of said premises to the 
City of Newark and vacated the same on October 
1, 1925.

8. As a result of the condemnation of said 
premises by the said City of Newark and the 
involuntary surrender and vacation thereof by 
your petitioner, your petitioner claims $67,000

20 of the said sum of $479,550 so as aforesaid paid 
into this Honorable Court, the items of its claim 
being as follows:
For loss on furniture and fixtures as 

aforesaid originally installed by your
petitioner........................................... $10,000.00

For loss on furniture and fixtures as 
aforesaid subsequently installed by
petitioner....................... ....................  1,000.00

For loss of profits during the remainder 
of the term of said lease with Surety
Realty Company ............................. 25,000.00

For loss of the market value of the un-
expired term of said lease ............... 30,000.00

For cost of removing furniture and 
stock in tra d e ....................................  1,000.00

Total loss .......................$67,000.00

9. Your petitioner is informed and believes 
that the only other persons or corporations who
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claim any interest in said sum of $479,550 are 
as follows:

Hugh F. Cook, Margaret Cook, Paul Burne 
and Frank A. Blanchet, individually, and as 
executor of the last will and testament of 
Honoria Ana Blanchet, deceased, as owners:

Surety Realty Company, as lessee ; 10
Ace Radio Shop, R. E. McDonald, Inc., John 

Harrington, as sub-lessees;
Anna Burne, wife of said Paul Burne, afore-

said ; Charles A. McEuen, as alleged owner; 
Madge J. W. McEuen, as wife of said Charles A. 
McEuen.

Your petitioner therefore prays that an order 
may be made authorizing and directing the 
Clerk of this Court to pay to your petitioner the 
aforesaid sum of $67,000.00 or such other sum 20 
as it may be entitled to, and for such other 
relief in the premises as this Honorable Court 
may deem proper.

Dated November 4, 1925.

LINDABURY, DEPUE & FAULKS,
Solicitors for Petitioners,
Louis K. Liggett Company.

30

10
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APPLICATION OF R. E. McDONALD, Inc.

To his Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey:

R. E. McDonald, Inc., one of the defendants 
in the above-entitled cause, pursuant to the 

10 order of this Court heretofore entered herein 
on October 6, 1925, herewith presents its applica-
tion to this court, and advises this Court the 
claim and interest which it has in the moneys 
now on deposit herein, and also shows cause why 
the prayer of the application and petition of 
Hugh F. Cook, Margaret Cook, Paul Burne and 
Frank A. Blanchet, individually, and as executor 
under the last will and testament of Honoria 
Ann Blanchet should not be granted:

20 1. On February 1, 1910, Martin Burne, the 
then owner of property, executed and delivered 
a lease covering the premises described in the 
petition filed herein by the City of Newark, and 
adjoining lands, to Sebastian S. Kresge, said 
lease was for a period of twenty years from 
April 1, 1910, and provided for payment of a 
rental of Eighteen Thousand Dollars for the 
first ten years of said period and Nineteen

30 Thousand Dollars for the second ten years of 
said period. Said lease contained other terms 
and provisions covering the use and occupation 
of said property.

2. Thereafter the said lease was duly assigned 
by the said Sebastian S. Kresge to S. S. Kresge 
Co., a corporation, by assignment dated April 
30, 1912.

3. Thereafter the said S. S. Kresge Co., a cor- 
4Q poration, duly assigned said lease to the Cen-
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tury Realty Company, by assignment dated Au-
gust 27, 1912.

4. Thereafter the Century Realty Company 
assigned said lease to the Surety Realty Com-
pany.

5. Thereafter the Surety Realty Company en-
tered into a lease with your petitioner, wherein 
and whereby the said Surety Realty Company 
leased to the R. E. McDonald, Inc., the store and 
basement underneath said store, commonly known 
as No. 105 Market street, in the City of Newark, 
the store and basement each having a frontage 
of about twenty-one (21) feet and a depth of 
about eighty-five feet, together also with the floor 
immediately above said store, said floor running 
to the full width o f said building to Washington 
street, which lease was to continue for the term 
of seven and one-half (J-Vz) years from the first 
day of October, 1922, to the 31st day of March, 
1930.

6. Upon entering into the possession of said 
premises your petitioner installed therein furni-
ture and trade fixtures necessary for the business 
to be conducted therein by your petitioner.

7. On or about May 20, 1924, the City of 
Newark instituted proceedings for the condemna-
tion of the aforesaid lands and premises in-
cluding the leasehold interest of your petitioner 
therein for the purpose of widening and im-
proving Washington street in said City. At the 
conclusion of the hearings conducted in said 
proceedings, and on or about September 15, 1925, 
he Board of Commissioners of Assessment for 
hocal Improvements of the City of Newark, 

iug the Board of said City charged with the*

10
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assessments for benefits in said City, filed its 
report in the office of the Clerk of the Comity of 
Essex, wherein and whereby it made an award 
o f $479,550 as the full value of said premises in-
cluding the value of your petitioner’s interest 
therein under its said lease. No appeal was taken 
from said award, and on or about September 25, 
1925, the said City of Newark filed a petition in 
the above-entitled cause wherein and whereby it 
prayed leave to pay into this Court the said sum 
of $479,550 so awarded by the Board of Com-
missioners of Assessment for Local Improve-
ments as aforesaid. Upon the filing of such 
petition, and on September 25, 1925, an order 
was made and entered in said proceeding, di-
recting the said City of Newark to pay such sum 
into this Court to be distributed according to 

"ff law upon the application of any person interested 
therein.

8. Pursuant to such order, the said City of 
Newark paid said sum of $479,550 into this Court 
and thereupon became vested by operation of 
law with title to the aforesaid premises and

. every right and interest therein, including the 
right and interest of your petitioner under its 
lease, and became similarly vested with the right 

<10 to the immediate possession of said premises. 
Thereupon the said City demanded immediate 
possession of said premises from your petitioner. 
In compliance with such demand, your petitioner 
surrendered possession of said premises to the 
City of Newark, and vacated the same.

9. As a result of the condemnation of said 
premises by the City of Newark, and the in-
voluntary surrender and vacation thereof by yonr 
petitioner, your petitioner lost the value of said
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lease and has been subjected to damage, the items 
of its claim being for loss on furniture and fix-
tures as aforesaid originally installed by your 
petitioner, for loss of profits during the re-
mainder of the term of said lease with the Surety 
Realty Company, for loss of the market value of 
the unexpired term of said lease, for costs of 
removing furniture and stock-in-trade.

10. Your petitioner is informed and believes 
that the only other persons or corporations who 
claim any interest in said sum of $479,550 are 
as follows:

Hugh F. Cook, Margaret Cook, Paul Burne 
and Frank A. Blanche!, individually, and as ex-
ecutor of the Last Will and Testament of Honoria 
Ann Blanchett, deceased, as owners:

Surety Realty Company, as lessee;
Ace Radio Shop, Louis K. Liggett Company, 

John Harrington, as sub-lessees;
Anna Burne, wife of said Paul Burne, afore-

said; Charles A. McEuen, as alleged owner, 
Madge J. McEuen, as w ife 'o f said Charles A. 
McEuen.

Wh e r e f o r e , your petitioner prays that it may 
be paid out of the funds on deposit herein, the 
value of the estate and interest which your peti-
tioner has in said premises, together with the 
damages which it has sustained, all of which 
values youi petitioner prays may be ascertained, 
hxed and determined, by this Court, and for 
such other and further relief as may be equitable 
and just in the premises.

Hated November 5, 1925.

BILDER & BILDER, 
Solicitors for and of Counsel 

with Petitioner, R. E. McDonald, Inc.

10

20
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PETITION OF CHARLES A. McEUEN AND 
MADGE J. W. McEUEN.

Charles A. McEuen and Madge J. W. Mc-
Euen, his wife, of the City of Washington, in the 
District of Columbia, do hereby, in pursuance 

 ̂ . of an order made in the above-entitled cause, on 
the 6th day of October, 1925, respectfully apply 
to this Court, for the payment to them of one- 
third of the monies heretofore paid into this 
Court by said City of Newark, the said Charles 
A. McEuen being the owner of an undivided one- 
third interest in the lands condemned by the City 
of Newark, as set forth in the petition of said 
City.

Your petitioners show that the interest of the 
said Charles A. McEuen arose as follows:

20 On February 13, 1850, David Leavitt, being 
then the owner in fee of the premises on the 
northwest corner of Washington and Market 
streets, in the City of Newark, conveyed a two- 
thirds interest therein to Charles Sherman, and 
on the same day conveyed a one-third interest to 
your petitioner, Charles A. McEuen, and his 
brothers and sister, John S. McEuen, James P. 
McEuen, and Mary L. McEuen. The deed to 

30 Sherman was recorded March 14, 1851, N-7 of 
Deeds for Essex County, page 50, but that the 
deed to the petitioner, and his brothers and sis-
ter, was not then received by them nor did they 
have knowledge thereof, all being minors, the old-
est being fourteen years of age, and your peti-
tioner four years of age. The deed from Leavitt 
to them did not come to their knowledge until 
1869 when it was produced by Abraham H. Sher-
man the brother of Charles A. Sherman who re-
fused to give up the deed to the children unless,40
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and until your petitioner executed and delivered 
to the said Sherman, a mortgage upon peti-
tioner’s interest in said property for $1,000.00, 
although your petitioner was in no way indebted 
to the said Abraham Sherman. Said mortgage 
was registered January 18, 1870, Book L-5, page 
168. The deed to the McEuen children was re- 
corded January 14, 1870, Book B-14, page 587.

John S. McEuen was born in 1836, and died 
in 1859, unmarried and without issue and in-
testate. James P. McEuen was born in 1841, 
died in 1903, unmarried, without issue and in-
testate. Mary L. McEuen was born in 1843, and 
died July 22, 1833, without leaving any issue 
and intestate, the said Mary Lois McEuen was 
first married to George J. Wheeler and after his 
death married Charles H. Miller, both of whom 
are now deceased. That your petitioner, Charles 
A. McEuen was born in 1846 and is married to 
Madge J. W. McEuen.

Your petitioners further show that Charles 
A. Sherman gave a mortgage to Le Massena, 
which mortgage was foreclosed, and his two- 
thirds interest was conveyed to Abrabam H. Sher-
man at a sheriff’s sale, deed recorded Novembe 
26, 1852, in Book E-8, page 544, and that th 
said Abraham H. Sherman mortgaged his twc
Rlr fi mteTest in said Pr<>Perty to the Mutus 
benefit Life Insurance Company (Registered 
July 25, 1856, N-3, 339).

On August 6, 1852, the Common Council of th 
1 y ot Newark, authorized the construction o 

a sewer passing the property in question and ap 
pointed assessment commissioners to assess th
fitedT the °WnerS ° f the Property bene
such a ere ^  a?d were directed to proceed 1 

assessment in the manner provided by th

3 0

4 0
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Ninth Section of the act entitled “ Further Sup-
plement to the Act entitled ‘ An Act to incorporate 
the City of Newark,’ approved February 28, 
1849, ’ ’ and said commissioners were thereby au-
thorized and directed * * * to cause rea-
sonable notice to be given to the owners of the 

i q  property in their opinion benefited by said sewer 
before any assessment should be by said commis-
sioners concluded against them; said notice to 
inform said owners of the property when and 
where they might have an opportunity of being 
heard, etc. Notice to be given by advertising 
and by notice either served personally on or 
left at the residence in the City of Newark of 
the several owners of property, so in the opinion 
of the commissioners benefited so far as the said 
owners or their residence could be ascertained 

“ and found, at least ten days prior to such hear-
ing. The assessment commissioners on December 
5, 1856 reported an assessment of part of the 
whole expense of said sewer upon the reputed 
owners of the property benefited thereby and did 
accompany their report with a map designating 
the property referred to in the said report. 
This map and report are on file in the City Hall, 
in the City of Newark, showing the property in 

30 question with the name “ A. Sherman.”  There 
being no other name or designation to indicate 
any other owners of the property. The sum of 
$171.29 was assessed upon “ A. Sherman,” as 
the owner of the lot of land in question, said lot 
being #259 on said map. “ A. Sherman” was 
Abraham H. Sherman, hereinbefore mentioned.

The Common Council on June 5, 1857 directed 
that the said land be advertised and sold for 
the purpose of raising the amount so assesse 
upon the “ reputed”  owners of the property40
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aforesaid ,and the interest thereon, etc., and on 
August 24, 1857 said land was sold to John R. 
Weeks for a term of two hundred years for 
$178.86, “ 'being the amount assessed as aforesaid 
on said lot, etc.”  A sale certificate dated No-
vember 5, 1857 was issued to John R. Weeks for 
the whole property (Book B, record of sales 
under the old charter, page 39). The said John 
R. Weeks bought the property in at the sale for 
the said “ A. Sherman,”  who on August 25, 1857, 
gave his check to John R. Weeks for $178.86 in 
cash to hold said certificate for the benefit of 
Sherman and the said Sherman continued in pos-
session of the property.

This sale certificate was not recorded until 
December 28, 1882 (Q-21, page 421), twelve 
years after recording the deed to the McEuen 20 
children.

John R. Weeks, at the request of A. Sherman 
assigned the sale certificate to Nehemiah Perry, 
a creditor of Sherman, by assignment dated June 
5, 1861, but not recorded until December 28,
1882 (Q-21, page 425), the said Perry holding 
the certificate at the request and for the benefit 
of said Sherman. The said Sherman on May 
29, 1860, at a sheriff’s sale held by virtue of five 
writs issued out of the Essex County Circuit ^  
Court, two writs issued out of the Essex County 
Court of Common Pleas, and one writ issued out 
of the New Jersey Supreme Court, aggregating 
judgment for more than $3,000.00—bought the 
two-thirds interest of Abraham H. Sherman in 
premises in question for $140.00, an amount about 
sufficient to pay the sheriff’s fees.

On April 23rd, 1861, the mortgage given by
erman to the Mutual Benefit Life Insurance

40
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Company, was foreclosed, and the sheriff con-
veyed Sherman’s two-thirds interest in the prem-
ises to Perry for $10,650, and Perry took title in 
his name for the benefit of Sherman. On May 
10th, 1866, at the request of Sherman, Perry exe-
cuted a deed purporting to convey the premises 

IQ in question to Martin Burne, the consideration 
set out in said deed being $17,600, and the said 
Perry assigned the sales certificate to Martin 
Burne by assignment dated May 9th, 1866, re-
corded December 28th, 1882 (Q-21, 425). This 
assignment was made by direction of said Sher-
man, who was indebted to Burne in about the 
sum of $19,500. Burne cancelled said indebted-
ness, paying Sherman a sum of money in addi-
tion thereto. The said Martin Burne died in 
1912, leaving a will probated March 2nd, 1922, 

20 devising his property to his five children, 
Honoria Blanchet, Martin Burne, Jr., Lucien 
Burne, Margaret Cook and Paul Burne (S-4 of 
Wills, Essex County, page 373).

In 1870, the McEuen children all then living 
and all of age, but not being residents of the 
State of New Jersey, instituted an ejectment 
suit in the New Jersey Supreme Court against 
Martin Burne, who served a bill of particulars 
claiming title by virtue of the sale certificate 
(and other deeds) to John R. Weeks, and the 
assignments from Weeks to Perry and Perry to 
Burne. The sale certificate and the two assign-
ments not being recorded at the time of the eject-
ment suit.

The case was tried at the September term of 
the Essex Circuit, before Justice Depue and a 
jury. Justice Depue charged the jury that the 
entire interest had become vested in John R- 
Weeks by virtue of the sale certificate, and that

40
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the legal title to the whole property was in 
Weeks, and must prevail, that it could not be 
over thrown because of the act of the legis-
lature of the State of New Jersey, entitled 
“ Supplement to an act entitled ‘ An act for the 
better security of titles to land sold by sheriff’s 
or other officers’ approved March 26, 1864,”  
which in the second section provides that declara-
tions of sale theretofore or hereafter made by, 
or by authority of any public or municipal au-
thority, authorized or empowered under or by 
virtue of law of the state to make or execute a 
deed * * * and the proceedings upon which 
such deeds, declarations of sale and conveyances 
are founded shall not be subject to be ques-
tioned collaterally, but may be at any time re-
viewed by certiorari or other proper proceedings 
in the Supreme or Circuit Courts. -0

Your petitioners show that no notice of the 
proposed assessment above mentioned or of the 
sale above set forth was ever given to Davit 
Leavitt or to the McEuen children.

Your petitioners further show that on the 25th 
day of September, 1925, notice in behalf of 

harles A. McEuen was served upon the City of 
Newark and the Burne devisees, of an applica-
tion to be made by the said Charles A. McEuen 
or a writ of certiorari, before Hon. William S. 
ummere, Chief Justice, on the 10th day of 
ctober, then next and that on the. 10th day of 

o er application was made, by consent of all 
K ^ leSrf0 ad;iourn the matter to October 17, 
de*L ?>!' ° Ct°,ber .17> 1925> the Chiei Justice
anni; 6 appllcation °u the ground that the 

01 * ' “ •
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Your petitioners further show that the said 
Charles A. McEuen, did immediately thereafter 
give notice to the City of Newark and Burne 
devisees, that he would renew his application 
before the New Jersey Supreme Court in banc, 
at the opening of the then next term, and that 

IQ written notice of said application has been served 
upon the City of Newark and the Burne devisees, 
of an application for a writ of certiorari to re-
view the sale certificate and the proceedings for 
the assessment, for the non-payment of which 
the premises in question were sold.

The City of Newark has instituted condemna-
tion proceedings to take one-half of the premises 
in question for thé widening of Washington 
street. That a sum of money has been awarded 
as the amount of damages, which sum, as your 
petitioners are informed, has been paid into this 
Court in this proceeding.

And your petitioners further show that 
Charles A. McEuen is now the sole owner of the 
McEuen one-third interest in the property and 
has signified his assent to all the proceedings, in-
cluding the amount of the award of damages so 
far taken to condemn that part of the property 
to be taken by the City of Newark, and hereby 

dû for himself, his heirs and assigns, tenders him-
self ready to execute any and all appearances 
and consents to be bound by the proceedings so 
far taken in such condemnation proceedings 
reserving however his claim to the one-third in-
terest in the damages awarded, in lieu of his 
claim, to the undivided one-third part of the 
fee in that portion of said premises which have 
been condemned.

Your petitioners charge that a fraud was com- 
40 mitted upon them and the other McEuen chil-
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dren, by Abraham H. Sherman, who procured 
possession of the deed from Leavitt to the said 
McEuen children and suppressed the same until 
the year 1869; that the said Sherman with intent 
to defraud the McEuen children procured the 
sale of the premises in question by the City of 
Newark, by refraining from paying the assess-
ment which had been made against him as the 
reputed owner of the property, although the 
said Sherman well knew of the rights of the 
McEuen children and procured the said John R. 
Weeks to buy the property at said sale and re-
paid the money paid by Weeks at said sale on 
the day following.

Your petitioners say that at the time Charles 
A. Sherman recorded his deed above-mentioned, 
there was also recorded a quit claim deed from 
John McEuen now deceased, father of this peti-
tioner, Charles A. McEuen, who however, had no 
interest whatever in the property.

Your petitioners charge that the said Abraham 
H. Sherman deliberately deprived the McEuen 
children of their rights in the property by sup-
pressing the deed from Leavitt to the said chil-
dren, by obtaining from their father, a quit 
claim deed to. Charles Sherman, thus indicating 
his knowledge of the rights of the children by 
procuring the sale of the property, by refraining 
from paying the assessment which had been made 
m his name, as reputed owner of the property, 
and by procuring a deed to be executed by 
Nehemiah Perry to Martin Bume for the whole 
of the premises in question on May 10, 1866.

Ihe consideration of the lease for two hun-
dred years made for non-payment of Sherman’s 
assessment to John R. Weeks, was $178.86, less
ian one dollar a year rent for the premises lo
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cated on one of the two principal streets of the 
city, bnt two blocks away from the centre of the 
city, was grossly inadequate, the property then 
being worth about $50,000, and that Abraham H. 
Sherman paid to John R. Weeks, $178.86 the day 
after the sale, and caused the certificate of sale 

jq  or lease to be withheld from record in further-
ance of his scheme to defraud the McEuen chil-
dren.

Your petitioners further show that by setting 
up the aforesaid sale certificate in bar of the 
plaintiff’s claim, and the provisions of the Act 
of 1869, providing that collateral attack cannot 
be made on such sale certificates but that the same 
might be reviewed by a writ of certiorari out of 
the Supreme Court at any time, Martin Burne 
and his devisees are now estopped from denying 
that their possession is other than under such 
lease and are now in the same position as any 
tenant would .be, whose lease contained a pro* 
vision that the lease might be terminated by 
the landlord at any time during the continuation 
of the term, upon the happening of some event, 
in this case the review of the assessment pro-
ceedings by certiorari which became a vested 
right in the McEuen children upon the passage 

30 of the Act of 1869 depriving them of the right 
to attack such certificate in an ejectment suit, 
which right had existed up to the passage of 
said act, and substituted therefor the proceed-
ings by certiorari which might he had at any 
time.

Daniel Leavitt was a prominent merchant and 
banker of New York at the time he made his 
deeds to Charles Sherman and the M cEuen chi- 
dren and his residence was set forth in sai 

4 0  deeds as being in the City of Brooklyn, State o
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New York; the McEuen children were infants 
when the assessment was made and resided with 
Abraham H. Sherman in Essex County, New 
Jersey.

That evidence of the procuring of the sale 
for non-payment of said assessment by Abraham
H. Sherman to John R. Weeks, and the payment 
of the consideration of said sale by Sherman 
to Weeks, not to redeem the property but in 
furtherance of the fraud practiced upon the 
McEuen children was offered at the trial o f the 
ejectment suit in 1870 aforesaid and excluded as 
not being then cognizable in a court of law. That 
Martin Burne in his lifetime and his executors 
and devisees since his death have at all times 
had notice of said fraud by the public records 
of the City of Newark and the County of Essex 
and that Abraham H. Sherman was the owner of 
no more than a two-thirds interest in said prop-
erty.

That the deed from Nehemiah Perry to Martin 
Burne purporting to convey the fee in said 
premises is based upon a sheriff’s deed made 
June 1, 1860 to Nehemiah Perry at a sheriff’s 
sale held by virtue of a number of executions 
issued on judgments against Abraham H. Sher-
man and a sheriff’s deed to Nehemiah Perry 
made April 23, 1861, upon foreclosure o f the 
mortgage given by Abraham H. Sherman of his 
two-thirds interest to the Mutual Benefit Life 
Insurance Company.

That after 60 years from the date of the deed 
trom Perry to Burne, Burne may claim title to 
he entire fee in said premises to the total ex-

clusion of your petitioners.
And your petitioners pray that this court will 

} virtue of the statute of New Jersey under
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which these proceedings are had and the general 
jurisdiction of the Court, examine the title con-
veyed by the deeds made by Perry to Burne 
above set out and the interest conferred by the 
assessment sale certificate or lease aforesaid and 
decree that they affected only the two-thirds in- 
terest owned by Abraham H. Sherman and that 
your petitioner, Charles A. McEuen, is the owner 
of an undivided one-third interest in said prop-
erty or in the funds paid into this Court by the 
City of Newark in this proceeding and that your 
petitioner is entitled to her dower in that one- 
third interest, because to deprive your petitioners 
of their rights in an undivided interest in said 
property would be contrary to the intent of the 
statute of 1869 aforesaid and would be depriv-
ing your petitioners of their property without due 

20 process of law, contrary to the law of this State 
and contrary to the 19th Amendment of the Con-
stitution of the United States and for the reason 
that the Supreme Court of this State may not deny 
its writ of certiorari to review the sale certifi-
cate without encroaching upon the exclusive 
functions of the legislature, the legislature hav-
ing granted your petitioners the right to such 
a writ during the term of years for which John 

30 R. Weeks bought the property aforesaid, or that 
this Court will hold one-third of said fund until 
the final determination of the rights of your 
petitioners or either of them in the courts of 
law of this State and of the United States upon 
the grounds above-mentioned and any other 
grounds your petitioners may be advised they 
have a right to urge in support of their claims 
herein set forth.

And your petitioners pray that this Cou 
further decree that the executors and devisees o

40
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Martin Burne account to your petitioner Charles
A. McEuen for one-third of the net rents and 
profits from said property received by Martin 
Burne in his lifetime and by them since his 
death, or for such time as shall be equitable and 
just. And that your petitioners may have such 
other remedy as may be equitable and just. 10

CECIL H. Mac MAHON,
Solicitor of Petitioners.

APPLICATION OF SURETY REALTY 
COMPANY.

To his Honor, Edwin Robert Walker, Chancellor 
of the State of New Jersey:

Surety Realty Company, one of the defendants 
in the above-entitled cause, pursuant to the order 
of this Court heretofore entered herein on Octo-
ber 6, 1925, herewith presents its application to 
this Court, and advises this Court the claim and 
interest which it has in the moneys now on 
deposit herein, and also shows cause why the 
prayer of the application and petition o f Hugh F.
Cook, Margaret Cook, Paul Burne, and Frank A. 
Blanchet, individually and as executors under  ̂
the last will and testament of Honoria Ann 
Blanchet should not be granted:

1. On February 1, 1910, Martin Burne, the 
then owner of property, and the predecessor in 
title of said petitioners, executed and delivered 
a lease covering the premises described in the 
petition filed herein by the City of Newark, and 
adjoining lands, to Sebastian S. Kresge. Said 
lease was for a period of twenty years from ,
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April 1, 1910 and provided for payment of a 
rental of Eighteen Thousand Dollars, for the 
first ten years of said period and Nineteen Thou-
sand Dollars for the second ten years of said 
period. Said lease contained other terms and 
provisions covering the use and occupation of 

10 said property, and will be submitted to the Court 
upon the hearing hereof.

2. Thereafter the said lease was duly assigned 
by the said Sebastian S. Kresge to S. S. Kresge 
Co., a corporation, by assignment dated April 
30, 1912.

3. Thereafter the said S. S. Kresge Co., a cor-
poration, duly assigned said lease to the Century 
Realty Company, by assignment dated August

20 27, 1912.

4. Thereafter, the said Century Realty Co. 
duly assigned said lease to your applicant by 
assignment dated

5. Applicant was in possession of said prem-
ises, through its sub-tenant, at the time of the 
taking of the property referred to in the petition 
filed herein by the said City of Newark.

30 6. The estate granted to your applicant under
the terms of the lease held by it, was of con-
siderable value, and by reason of the acts of 
said City, not only has the value thereof been 
lost to your applicant, but in addition thereto, 
your applicant has been subjected to substantial 
claims for damages alleged to have been sustained 
as a result of said taking by sub-tenants of your 
applicant.

W her ef or e, your applicant prays that it may 
40 be paid out of the funds on deposit herein, the
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value of the estate and interest which your ap-
plicant has in said premises, in which shall be 
included the value of the estate of the various 
sub-tenants of your applicant, all of which values 
applicant prays may be ascertained, fixed and 
determined by this Court, and until the said 
values have been so ascertained, fixed and de- jq  
termined, and the amount so ascertained, paid to 
your applicant, said fund be not distributed, and 
that your applicant may have such other and 
further relief in the premises as the nature of 
the case may require.

SURETY REALTY COMPANY,
By Louis Kamm, 

President.
STEIN, STEIN & HANNOCH,

Attorneys.

St at e  of  Ne w  J e r s e y , 1 
Co un ty  op E sse x . j  s s '

Lo uis K a mm, being duly sworn on his oath ac-
cording to law, deposes and says: that he is the 
president of Surety Realty Company, the peti-
tioner named in and who subscribed the foregoing 
petition, that he has read the said petition and „w 
knows the contents thereof and that the same is 
true, except as to the matters herein stated to be 
alleged on information and belief, and as to those 
matters, he believes it to be true.

LOUIS KAMM.

Subscribed and sworn to before me, 
this 2nd day of November, 1925.

Her ber t  R. Ha i n s ,
(seal ) N. P. of N. J., &c. 40
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IN CHANCERY OF NEW JERSEY 

April 14, 1926.

Between

10 T h e  Cit y  o f  Ne w a r k ,
Petitioner,

and

H u g h  F. Co o k , et als.,
Defendant.

Transcript of shorthand notes of testimony 
taken in the above-entitled matter before his 
Honor, John H. Backes, Vice-Chancellor, at the 

20 Chancery Chambers, in the City of Newark, New 
Jersey, in the presence of McCarter & English 
(Mr. Egner) for petitioner; Lindabury, Depue & 
Faulks (Mr. Faulks, Mr. Bishop and Mr. Hor-
ner) for Louis K. Liggett Company; Cecil H. 
MacMahon, for Charles A. and Madge McEuen; 
Stein, Stein & Hannoch, Merritt Lane and Spauld-
ing Frazier, for Surety Retalty Company; Bilder 
& Bilder and Mr. Kaufman, for R. E. McDonald, 
Inc., and Max N. Schwartz, for John Harring- 

30 ton and John H. Hocter and William R. Heyer, 
trading as Ace Radio Company.

Mr. Egner: I offer in evidence a blue prmt 
showing the property in question and the parts 
taken by the City of Newark.

(Map marked Exhibit P. 1.)
Mr. Egner: Mr. Blanchet, one of the owners 

of our interest has recently been married and 
I move to amend by adding as a party de- 
fendant, Lillian Hart Blanchet.
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I offer two photographs showing the condition 
of the property prior to the condemnation and 
taken at or about that time.

(Photographs marked Exhibits P. 2 and 3.)
Mr. Egner: I offer in evidence bargain and 

sale deed from Nehemiah Perry and wife to 
Martin Burne dated May 10, 1866, and recorded 10 
in Book Z-12 of Deeds for Essex County, pages 
272, &c.

(Deed marked Exhibit P. 4.)
Mr. Egner: I offer in evidence as one exhibit 

certified copy of certificate of tax sale from the 
Mayor and Common Council of the City of 
Newark to John R. Weeks, dated November 5,
1857, and recorded in Book Q-21 of Deeds for 
Essex County on pages 121, &c., and assignment 
of the latter certificate from John R. Weeks to 20 
Nehemiah Perry dated June 5,1861, and recorded 
in Book Q-21 of Deeds, page 425, and assignment 
of the same certificate from Nehemiah Perry to 
Martin Burne dated May 9, 1866, and recorded 
in Book Q-21 of Deeds for Essex County, page 
426.

(Papers marked Exhibit P. 5.)
Mr. Egner: The deed from Perry to Burne, 

Exhibit P. 4, was recorded on May 19, 1866.
The certificate of tax sale, together with the two 
assignments thereof were recorded on the same 
day, namely, December 28, 1882, some ten years 
after the ejectment proceedings.

For the purpose of showing the present state 
of the record as between my clients, I offer the 
following papers, with the understanding that, 
if agreeable to counsel, the abstracts o f the deeds 
which I now offer may be used in lieu of the 
original certified copy:

40
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Last will and testament of Martin Burne, ap, 
proved March 22, 1912, before the Surrogate 
of Essex County. I might say for the record 
that under that will Mr. Burne divides his real 
estate between his five children as follows: Hon-
oria Ann, wife of Frank Blanchet, Martin Burne, 

10 Junior, Lucien Burne, Margaret, wife of Dr. 
Hugh F. Cook, and Paul Burne.

(Paper marked Exhibit P—5—A.)
Mr. Egner: I next offer bargain and sale 

deed from Lucien Burne and Ida B. Burne, his 
wife, to Hugh F. Cook, dated May 17, 1916, re-
corded May 1.9, 1916, in Book H-57, pages 481, &c., 
conveying an undivided one-fifth right title and 
interest in and to the premises in question.

(Paper marked Exhibit P. 6.)
20 Mr. Egner: I offer the last will and testament 

of Honoria Ann Blachet, dated October 20,1917, 
approved October 1, 1921, in the Essex County 
Surrogate’s office. Under this will she gave all 
her property, real and personal, to her husband, 
Frank A. Blanchet.

(Paper marked Exhibit P. 7.)
Mr. Egner: I also offer in evidence war-

ranty deed from Martin Burne, Junior, and Anna 
gQ G. Burne, his wife, to Margaret Cook and Hugh

F. Cook, her husband, Paul Burne and Honoria 
Ann Blanchet, dated November 5, 1920, recorded 
June 27, 1921, in Book S-64, pages 292, &c. This 
conveyed an undivided one-fifth interest in the 
premises in question. The result of the deed 
which I have offered in evidence, indicate that 
the record title as far as the representatives 
and successors of Martin Burne are concerned, 
was vested one-quarter in Margaret Cook, one- 
quarter in Hugh F. Cook, her husband, one-

40
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quarter in Paul Burne, and one-quarter in Hon- 
oria Ann Blanchet, passing by her will to her 
husband, Frank.

(Paper marked Exhibit P. 8.)
Mr. Egner: It is admitted that the City of 

Newark passed the ordinance covering the widen-
ing of Washington street and involving the tak- 10 
ing of this property on May 20, 1924. I offer a 
certified copy of that ordinance. A  map was 
filed and the other proceedings contemplated by 
the statute were taken. '

(Paper marked Exhibit P. 9.)
Mr. Egner: The map that has been offered 

in evidence is part of the general map that ac-
companied the ordinance. The assessment com-
missioners’ report of damages was confirmed on 
September 15, 1925, by the Circuit Court of this 20 
County. Their award for the property in ques-
tion was the sum of $398,750, for the land and 
$80,800 for the buildings, and included in the 
land award is the damages to the remaining 
portion of the land; making a total award of 
$479,550. The $398,750 was one award for the 
value of the land taken and the incidental dam-
ages to the strip of land that remained. The 
$479,550 was paid into Court.

Mr. Bilder: Has Mr. Egner a copy of that 
award so that we can check up the fact that the
incidental damages are contained in the $398,- 
750? ’

Mr. Egner: Of course that can be verified, 
but that is the fact.

Mr. Bilder: We wouldn’t want to concede 
mat until we are satisfied by the record.

Mr. Egner: Under an order made in this 
cause on November 23, 1925, a mortgage on the 4f)
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premises in the principal sum of $100,000 held 
by the Howard Savings Institution was paid and 
there was disbursed from the fund in Court, the 
sum of $102,750, so that the total I have men-
tioned of the award has been reduced by that 
amount. That was an order entered on consent 

10 of all the parties. It is also conceded that on 
the date of the ordinance, May 20, 1924, and on 
the date of the Confirmation of the report by 
the Assessment Commissioners, Hugh F. Cook 
and Margaret Cook, Paul Burne and Frank A. 
Blanchet were in possession of the premises 
through their tenant the Surety Realty Com-
pany. They were the holders of the title. That 
the City of Newark entered into possession of 
the lands on the 1st day of October, 1925, and 
demolished the entire building. The Surety 
Realty Company paid rent up to the 1st of 
October and received rent from its sub-tenants 
up to that date.

Mr. Faulks: Has the award been offered in 
evidence f

The Court: We will get a copy of the award. 
He hasn’t got it now.

Mr. Egner: We rest.

30 Pe t it io n e r  Rest s.

Mr. Hannoch: I desire to offer in evidence 
the lease made by Martin Burne to Sebastian S. 
Kresge, covering the entire property, dated 
February 1, 1910, and being for a period of 
twenty years from April 1, 1910, at a rental 
of $18,000 per year for the first ten years and 
$19,000 per year for the last ten years, the lease 
having been recorded February 23, 1910, m 
Book S-46 for Deeds for Essex County, page40
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181, and I desire leave to substitute a copy of the 
lease for the original.

(Paper marked Exhibit D—Surety—1.)
Mr. Egner: I object to the admission of the 

lease on the ground that it was terminated as of 
the 1st of October by the destruction of the build-
ing, and inasmuch as the tenant was in posses-
sion until the 1st of October, the lease has no 
further materiality in this case.

The Court : It runs beyond that time in terms.
Mr. Egner: Yes, sir.
The Court: Objection overruled.
Mr. Hannoch: It is admitted that by various 

mesne assignments, which I do not intend offer-
ing in evidence, this lease was assigned so that 
it was held at the time of the taking by the 
Surety Realty Company.

Mr. Egner: That is consented to subject to 
the same objection.

Mr. Hannoch: I now offer in evidence leas 
made by the Surety Realty Company with Loui 

. Liggett, dated June 8, 1922, covering the stor 
and basement commonly known as 107 Marke 
street, Newark, store and basement being locate 
on the northwest corner of Market and Wasl 
ingt°n streets in said city, having a frontage c 
^  teet inside measurement on Market street, an 
a depth to the full width of said frontage of 7 
eet on Washington street, inside measuremen 
e lease beginning from October 1, 1922 an 

gl“ “ * on March 31, 1930, at a rental o 
,1 ’ p us certain increases which appear i
everu f w  gGneral they Provide that in th 
$150 nona ^  Sales r̂om tlie business exceet
shall al yea-r’ 10 per Cent* oi? increas also be paid as an additional rental. I

10
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20
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also provides that the Liggetts pay the water 
rent for the property. I offer the original lease 
which is recorded in Book Y-66 of Deeds for 
Essex County, page 420, and ask leave to sub-
stitute a copy.

(Paper marked Exhibit D—Surety—2.)
10 Mr. Hannoch: I now desire to offer in evi-

dence lease from the Surety Realty Company to 
R. E. McDonald, Inc., dated April 18, 1922, cov-
ering the store and basement underneath the 
same, commonly known as 105 Market street, 
Newark, New Jersey, being the store imme-
diately adjoining on the west the store now occu-
pied by William B. Riker & Sons, which was the 
predecessor of the Liggetts, store and basement 
each having a frontage of 21 feet and depth of 
85 feet, together with the floor immediately 
above the store, said floor running the full width 
of said building to Washington street and ex-
tending to the north to a point about twelve feet 
from the most northerly wall of said building, 
said twelve feet being specially reserved by the 
party of the first part for the use of a hallway 
from the bottom to the top of the said building, 
covering the whole of the second floor. The 
rental provided for in the lease is $17,000 per

o q year for the period beginning October 1, 1922, 
and ending March 31, 1925, and $19,000 for the 
balance of the term. As an additional rental 
this tenant was to pay three per cent, on all sales 
in excess of $300,000 a year; also to pay water 
rent. I offer that in evidence and ask leave to 
substitute a copy.

(Paper marked D—Surety—3.)
Mr. Hannoch: I offer in evidence lease dated 

August 30, *1923, by the Surety Realty Company 
to John H. Hocter and William R. Heyer cover-
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ing the store on the ground floor and basement 
underneath the same in premises known as 241 
Washington street, which store is located in the 
rear of the drug store heretofore leased to 
William B. Biker & Sons Company, said store 
being approximately 10 feet front by 18 feet 
deep, for a period beginning September 15, 1923, -j q 
and running for three years, and providing for 
the payment of rent at $1,200 a year for the first 
year, $1,800 a year for the second year, and 
$2,100 a year for the third year, beginning Sep-
tember 15, 1923, for three years.

I meant to call the Court’s attention in the 
McDonald lease to a provision whereby that 
lease could be cancelled upon the payment of 
$25,000. That may become important. The lease 
is in evidence, but I call that specifically to your 
Honor’s attention. 20

Referring to the Hocter lease, that lease pro-
vides for a termination of the lease upon the pay-
ment of $250 upon 60 days notice.

(Paper marked Exhibit D— Surety—4.)
Mr. Hannoch: The remaining tenants who 

were in possession were in under monthly 
tenancy, and after the rest of the documentary 
proof is in I am ready to prove the nature of 
their tenancy from our books.

Mr. MacMahon: I have a clerk here from th 
1 y Hall and I would like to put some record 

m myself. As I understand it, it is stipulate 
on behaif of Charles A. McEuen and his wit 
nat the Mayor and Common Council of the Cit 

ev,ark did authorize the construction of 
sewer m Washington and Market streets in th 
no y o f Newark in front of the property on th
cemtJlT “  °f  these streets- That on D( 

1854, the Mayor and Common Counc:

30

40
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of the City of Newark appointed Assessment 
Commissioners to assess the expense of the 
sewer upon the owners of the property bene-
fited thereby, and that the Commissioners made 
an assessment dated July 6, 1855, which was set 
aside by the Supreme Court of New Jersey. 

. q  That the Mayor and Common Council of the 
City of Newark on April 4, 1856, appointed other 
Commissioners to make an assessment upon the 
owners of the property benefited by the oon- 

* struction of said sewer, either in whole or in 
part, and if a part only of such amount should 
be assessed upon such owners of the property, 
then these Commissioners were directed to assess 
the balance of the amount of such expense upon 
the City of Newark and to proceed in said 
assessment in the manner provided by the ninth 

20 section of the act entitled “ Further Supplement 
to the Act entitled ‘ An Act to Incorporate the 
City of Newark, approved February 28, 1849,’ ” 
and the said Commissioners were authorized and 
directed to cause notice to be given to the 
owners of the property benefited thereby “ be-
fore any assessments be by said Commissioners 
concluded against them.”  That said Commis-
sioners proceeded to make an assessment upon 
the owners of property to be benefited by the 
construction of said sewer and did file a report, 
which was adopted by the Mayor and Common 
Council of the City of Newark December 5,1856, 
and notice of said report was directed to be pub-
lished. That said report reads as follows: “ We, 
the Commissioners appointed on the fourth day 
of April, A. D. 1856, by the Mayor and Common 
Council of the City of Newark, to make an 
assessment of the amount of expenses of con-
structing a sewer beginning at Academy stree

40
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and Washington street, etc. (description of the 
line of the sewer), do hereby certify this map, 
consisting of fifteen leaves or sections, bound 
together, to be the map referred to in our report, 
dated the fifth day of December, A. D. 1856, and 
that the lots mentioned in the said report are 
designated by the numbers marked herein, dated 
December 5, 1856. ’ ’ Signed by five commis-
sioners. That the property in question in this 
matter being the lot on the northwest corner of 
Washington and Market street, in the City of 
Newark, as shown on said map appears as a 
block with Washington street on one side, Mar-
ket street on one end, Number 250 within the 
lot, and the name Abraham H. Sherman within 
the lot. That on the 6th day of March, 1857, the 
treasurer of the City of Newark was directed 
to collect the assessment. That on May 1, 1857, 
contest notices were directed to be given. That 
notice was published in the “ Newark Daily Ad-
vertiser’ J on June 22, 29, July 6, 13, 20, 27, Au-
gust 3, 10, 17 and 22, 1857, of the making of the 
assessment for said sewer and giving notice that 
unless the assessment was paid on or before the 
25th day of August, 1857, the treasurer of the 
City of Newark would sell such lots of lands and 
premises at public auction to such person or 
persons as would bid off the same for the longest ** 
term of years, and pay such assessment thereon, 
together with the interest thereon and the ex-
pense of such sale, and that said notice contained 
t e following: ‘ * The following are numbered 
according to the Commissioner’s map (and not 

e street number), which is open for inspection 
by all persons interested or concerned, and will 
so rema-in until said sale at the City Treasurer’s 

Map #259; reputed owner, Abraham H. 
German; street where located, Market and 40
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Washington; amount, $171.29. That on August 
24, 1857, the property in question was sold by 
J. Hartshorne, City Treasurer, to John R. Weeks 
for the sum of $178.86, for the term of two hun-
dred years, and that the lease was delivered 
May 29, I960.”  That is the stipulation.

10 Mr. Egner: Will you change that to certificate 
of sale?

Mr. MacMahon: Certificate of sale. By the 
way, it is called a lease in the city records.

I offer in evidence copy of a deed from David 
Leavitt and wife to John S. McEuen, James P. 
McEuen, Mary L. McEuen and Charles A. Mc-
Euen, recorded on January 14, 1870, in R-14 of 
Deeds, page's 587 and 588. The deed is dated 
February 13, 1850.

20 The Court: Is the question of the delivery of 
that deed to come up in this litigation?

Mr. Egner: I think not. The deed finally got 
to McEuen, who brought suit on it. I have no 
proof how he got it. He is here.

(Paper marked Exhibit McEuen—1.)
Mr. MacMahon: I also offer in evidence cer-

tified copy of the record of the New Jersey Su- 
3 q preme Court in a suit wherein Martin Burne was 

defendant and James P. McEuen, Charles A. 
McEuen, George H. Wheeler and Mary L. 
Wheeler, his wife, were plaintiffs, in which a 
judgment in favor of Burne was entered.

(Record marked Exhibit McEuen—2.)
Mr. MacMahon: I also offer in evidence the 

bill of particulars served by Martin Burne upon 
the plaintiffs in ejectment in that suit.

The Court: What have you here, the original 
40 files?
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Mr. MacMahon: No, sir; the record is a copy 
of the files. This is the original paper given by 
the defendant’s attorney to the plaintiff’s at-
torney.

The Court: Where did you get it?
Mr. MacMahon: From my client, who was one 

of the plaintiffs. 10
(Paper marked Exhibit McEuen—3.)
Mr. MacMahon: That then leads me to offer 

the charge of Judge Depue to the jury in that 
case.

(Paper marked Exhibit McEuen—4.)
Mr. MacMahon: Also copy of the testimony in 

that case.
(Paper marked Exhibit McEuen—5.)
Mr. MacMahon: I offer the order of the New 

Jersey Supreme Court in the matter of the ap-
plication of Charles A. McEuen for a writ of 
certiorari, order dated March 16, 1926, ; that the 
writ of certiorari be denied on the ground of 
laches on the motion of McCarter & English, 
attorneys of the respondent.

(Paper marked Exhibit McEuen—6.)
Mr. Bishop: I offer in evidence on behalf of 

of the Liggett Company a lease made by the 
Century Realty-Company on September 19, 1912, 
to William B. Riker & Sons Company, a cor-
poration, and attached to it, assignment to the 

iggett Company. It is important, showing they 
were tenants in the building at the time they 
ins ailed certain fixtures by reason of the 
eprivation of which they claim in this case, 

ey made a new lease and the fixtures stayed in.
Mr. Frazier: We have no objection except it 

is immaterial.
(Paper marked Exhibit Liggett—1.)

20

3 0

40
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Mr. Schwartz: I appear for John H. Hocter 
and William R. Heyer, partners, trading under 
the name of the Ace Radio Shop, who occupy a 
store in the rear of the Liggett Drug Store, 
under a lease from the Surety Realty Company 
which expires by its term on .the 15th of Sep- 
tember, 1926, and they also occupy a store im-
mediately adjacent on the north — the lunch 
room—to which they transferred their radio 
business, of which they were really only month- 
to-month tenants. I also appear on behalf of 
Mr. John Harrington, who occupied the entire 
third and fourth floor of the property over Mc-
Donald, 44 by 100, and it appears that Mr. Har-
rington had been in possession for seven or eight 
years before the eviction; that he had a lease 
that had long since expired, and his tenancy 

20 under the Surety Company was merely that of 
only a month-to-month tenant. All of which, I 
think, will be stipulated. I have no documentary 
evidence.

CHARLES A. McEUEN, sworn.

Direct examination by Mr. MacMahon.

Q Where do you live, Mr. McEuen? A 
^  Washington, D. C.

Q Are you married! A Yes, sir.
Q What is your wife’s name? A Madge 

J. W. McEuen.
Q How often have you been married? A 

Three times.
Q What was the name of your first wife? A 

Jane Walker.
Q  What was the date of your first marriage? 

A About 1850.40
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Charles A. McEuen, direct. .

r ■  Q Were there any children by that marriage?
r ■  A Yes, sir; there were three children by that 
a ■  marriage.
3, ■  Q Are they living? A  They are not.
y ■

■  Mr. Egner : I do not see what this has
I to do with the case.

h Mr. MacMahon: He is claiming as a sur-
0 H  viving grantee under a deed to four people,
i- j ■  eliminating the others.
f ! ■  Mr. Egner: I do 'not 'see how his own
e ■  children come in.

■  Q Are they living? A No, sir.
t ■  Q How old were they when they died? A
e They died in infancy.

Q What was the date of the second marriage?

1 H  The Court: What has that got to do with
y j ■  this case?

Mr. MacMahon : I want to show the right 
that this man has to be in this court.

The Court : He inherited from his 
brothers and sisters. What has his descend-
ants got to do with it? The present wife

 ̂ ■  may have.

Q You were married to your present wife
A 1 was married to my present wife in 

e H  1907, April 10.
H  «P, ^  are you? A I am eighty years

0 m September, born in 1846— in my eightieth 
I  year. °

1 H  , How Ion?  have you lived in Washington?
I 0 e ŵeen.^^y and sixty years.

* . ^ a t  *s y°ur permanent home? A  YesI sir. ’

10

20

30

40
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Charles A. McEuen, direct. .

Q What was your father’s name? A John 
McEuen.

Q Is he living? A He is not.
Q When did he die? A He died in the 

seventies.
Q Where? A At Sailors’ Snug Harbor.

10 Q Staten Island? A Staten Island.
Q What was your mother’s name? A My 

mother’s name was Mary Antoinette Judson Mc-
Euen.

Q Was that her maiden name? A Her 
maiden name was Mary Antoinette Judson.

Q Is she living? A No, indeed.
Q When did she die? A She died in Irving-

ton, New Jersey.
Q When? A July 4, 1848.

()0 Q Did you have any brothers and sisters? A 
Yes, sir; I had several brothers and sisters.

Q Who were they? A Several died in in-
fancy, my brother John S. McEuen, James P. 
McEuen, the only ones— (interrupted).

Q Any sisters ?

The Court: They grew up ?
The Witness: They grew up, yes, sir.

30 Q Sisters? A Yes, sir.
Q What is the name of the sister? A Mary 

Lois.
Q She grew up ? A She grew up.
Q Are those the persons named in the deed 

from Leavitt to you and others? A They are.
Q Is John S. McEuen living, your brother? 

A He is not.
Q When did he die? A He died December

30, 1859.
40 Q Where? A At Joliet, Illinois.
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Q Was he married? A Unmarried.
Q Did he leave any will? A Not to my 

knowledge.
Q Did—is James P. McEuen living? A He 

is dead.
Q When did he die ? A He died in 1903.
Q Where? A At the Soldiers’ Home at Day- ^0 

ton, Ohio.
Q Was he married? A No, indeed.
Q Either one of your brothers leave any chil-

dren?

The Court: Did he leave a will ?
The Witness: He left no will.

Q Were these brothers ever married? A 
No, sir.

Q Did either of them leave any children? A 
No, sir.

Q Is Mary L. McEuen living? A She is not.
Q When did she die? A She died, I think, 

in the seventies.
Q Was she married? A She was married.
Q Was she married more than once? A 

She was married twice.
Q What was the name of her first husband?

A George H. Wheeler. o q
Q Is he living? A He is not.
Q Were there any children by that marriage?

No, no children by that marriage.
Q What was the name of the second hus-

band? A Charles Henry Miller.
Q Is he living? A He is not.
Q When did he die? A He died about four 

years ago.
Q Were there any children by that marriage?

°’ 110 children by that marriage.
40
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Q Did your sister Mary leave a will? A 
She did not.

Q Where did you. live in 1850? A I don’t 
know where I lived. I lived with my parents. 
I was a child four years old. I lived in Newark, 
or Irvington.

10 Q When did you come to Irvington or New- 
ask? A I don’t remember.

Q Do you remember living with your parents? 
A I lived with my parents.

Q Do you remember living with them? A 
No. My father was a seafaring man and my 
mother died when I was twenty % months old.

Q Who is Albert Sherman? A He was the 
father of Abraham H. Sherman.

Q Was he any relation to you? A He was a
"0 half uncle.

Q How did that relationship come about? A 
My grandfather married a Sherman.

Q What was your grandfather’s name? A 
Judson—Sylvester J. Judson.

Q Married a Sherman? A Married a Sher-
man, widow, who had these children.

Q His wife wTas who—his wife was a Sher-
man—your grandfather’s wife was a Sherman?

30 A Yes, sir; second wife.
Q What relation to Alvah? A Why, he 

was stepfather. I may be mixed up on that. 
Judson married a widow Sherman who had these 
two children, Alvah Sherman and Elkaman Sher-
man.

Q Who is Charles A. Sherman? A He was 
the son of Alvah Sherman, brother of Abraham 
H. Sherman.

Q Did you ever live with Alvah Sherman?
I did.40
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Q How long? A I lived until I went into 
business, until I was about eighteen years old— 
sixteen or seventeen—came to Newark.

Q About what year was that? A I lived 
with him until I went into business—until I 
came here to Newark and took a clerkship in a 
grocery business—lived out here at Irvington î) 
on a farm.

Q And what year was that, Mr. McEuen? A’
What year?

Q When you left Alvah’s house. A  I was a 
boy. I don’t remember.

Q In what year was it, what date? A I 
think it was along about 1864.

Q About 1864? A Yes, sir; towards the 
close of the war.

Q About eighteen years old? A Not so 
old yes, neighborhood of eighteen years old.

Q How long did you stay in Newark?

The Oourt: How long had you been with 
him, with Sherman?

The Witness: Oh, many years; I went to" 
school out in the country and worked on the 
farm.

Q Out at Irvington? A At Irvington. Come 
ere and took a, clerkship corner of Academy and 
alsey street and wrent to the Naval Academy 

and from there to Washington.
Q Hid your other brothers and sister live 

with Sherman? A Yes, sir; they did.
Q The whole crowd of you? A Yes, sir; 
cept my brother, John; he had gone west, 

im went—wasn’t here very long, because he
,ln Navy before the Civil War and 

fcd all through the war.

30

40
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Q I understood you to say you went from 
Newark to the Naval Academy, is that correct! 
A That is correct.

Q At Annapolis? A Yes, sir.
Q And from there you went to live in Wash-

ington? A Yes, sir.
10 Q And have you resided in Washington ever 

since? A I have.
Q Who was Abraham H. Sherman? A Son 

of Alvah Sherman.
Q What was his business? A He was a 

lawyer.
Q Where? A Lawyer and secretary of the 

present Mutual— (interrupted).
Q Lawyer in Newark? A Lawyer in New-

ark here.
Q What was Charles ? A Charles was a real 

< )  a  . # ,
estate man m Newark, carried on business m 
New York.

Q Where did you get the deed from David A. 
Leavitt to you and your brothers and sisters! 
A I got it from Abraham H. Sherman.

Q Under what circumstances? A Sherman 
came to Washington and took a place in the 
Census Office in 1870 and he came to me and 
told me that he would deliver that deed to me— 

30 (interrupted).

Mr. Egner: I object to any conversa-
tions.

The Witness: (Continuing.) He came to 
Washington and he came to me and told me 
that he had this deed, that he would deliver 
it, place it upon record, if I would pay him a 
thousand dollars. I agreed to do  it and 
went with him to the National Hotel before 
Judge Culver, Associate Justice o f  the United40
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States Supreme Court, and executed this 
mortgage for a thousand dollars, and he 
brought it on to Newark here and turned it 
over to P. & Sons—he brought the mort-
gage that I gave him and turned it over to 

& Sons, harness manufacturers.

Q That is the mortgage? A The mortgage. ^
Q What did he do with the deed? A He 

recorded the deed.
Q Didn’t hand it to you at that time? A 

No; didn’t hand it to me. He placed it on record 
himself. It was understood between us that he 
should do that.

Q Was that the first you ever heard about the 
deed? A I had never heard of it until that time.

Q How old were you then? A In 1870? ‘ 20

The Court: That was just before the 
deed was recorded?

The Witness: Just before the deed was 
recorded.

The Court: That is the time you made 
the mortgage.

The Witness: That was the time I made 
the mortgage.

Q When were you born? A I was born i 
1846.

Q When was your brother John born? 1 
John was bom—I think John was born in 183€ 

Q When was James horn ? A James wa 
orn in 1841, as I—if I remember correctly.
Q And your sister Mary? A My sister wa 

orn about 1838 or 1840—two years difference 
in elwecn my brother— (interrupted).

30

40
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Q After you learned about the deed what 
did you next do about the property? A Why, 
I instituted this suit.

Q You mean the ejectment suit which was 
mentioned in this case? A Yes, sir.

,Q You were one of the plaintiffs in that suit 
with the other parties mentioned, were you? A 
Yes, sir.

The Court: Have you offered the files of 
that suit?

Mr. MacMahon: Yes, sir.
The Court: I was going to suggest you 

offer the record in that case. You do?
Mr. MacMahon: I offer the record, in- 

20 eluding the exhibits.
The Court: Those are already in. You 

waive further proof as to the bill of par-
ticulars and the judge’s charge?

Mr. Egner: Yes, sir.
The Court: Who is David Leavitt?
The Witness: He was a large property 

owner and merchant in New York.
The Court: Any relation to you?
The Witness: No relation at all.
The Court: Relation of Sherman?
The Witness: No. My grandfather was 

a wealthy merchant running vessels to dif-
ferent parts of the world.

The Court: What ?
The Witness: M y  grandfather was a mer-

chant—had several merchant vessels running 
to different parts of the world and carried 
on business there.40
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The Court: Leavitt was not related to 
you and not related to the Shermans?

The Witness: No relation to the Sher-
mans. Mr. Judson placed a great deal of 
property in Mr. Leavitt’s hands and among 
the property recovered from him was the 
property transferred in this way, two-thirds 
to Sherman and one-third to McEuens.

The Court: You say he got a lot of prop-
erty as well from the Shermans that caused 
him to reconvey to the Shermans?

The Witness: No; he conveyed—at Mr. 
Judson’s request he conveyed this property 
in this manner.

The Court: Do you know why he con-
veyed two-thirds to Sherman and one-third to 
McEuen ?

The Witness: I don’t know how the Sher-
mans—how he came to do that I am sure. 
I know he had considerable property of Mr. 
Judson’s.

The Court: What ?
The Witness: He had a very consider-

able amount of property of Mr. Judson’s.
They were never able to get it away from 
him.

The Court: That is, Leavitt had?
The Witness: Leavitt; but they got this 

property.
The Court: Judson was your grand-

father?
The Witness: Yes, sir; Judson was my 

grandfather. My mother was a Judson.

Q What was your father’s name? A John 
McEuen.

10

20
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Q John McEuen. Is he the grantor in a quit-
claim deed made in 1850 to Charles Sherman? 
A Yes, sir; Charles A. Sherman.

Q He never had any interest in this—(inter-
rupted).

-0 Mr. Egner: I object.
The Witness: No interest.

Q Were you present at the trial of the suit 
in ejectment? A I was.

Q Do you remember whether the counsel for 
Martin Burne made any statement as to what he 
relied upon in his defense in that suit? A He 
said expressly that he relied upon this act— 
(interrupted).

20 Mr. Egner: Wait a minute. I object to
this witness testifying to what counsel said. 
We have the record here and we have what 
purports to be a transcript of the proceed-
ings.

The Court: Stenographic notes of the en-
tire .proceeding?

Mr. Egner: Yes, sir. I object to any 
statement made off the record.

30 Mr. MacMahon: I am willing to stand on
the record.

The Court: I do not think you are obliged 
to stand on it. You can show what happened 
if there were declarations against what you 
now think are interests. Put in both the 
record and what this witness says. Are you 
going into things that are not disclosed in 
the record ?

Mr. MacMahon: No; I cannot say that. I
40 will simply confirm it.
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The Court: No use going into it then. 
Counsel admits it.

Cross examination by Mr. Egner.

Q Mr. McEuen, since you became aware of 
that deed, in 1870, have you had any of the in- 
come from this property? A  Not a dollar.

Q Have you paid any taxes on it? A I 
have not.

Re-direct examination by Mr. MacMahon.

Q Did you ever have any notice of the mak-
ing of an assessment for the building of the 
sewer in front of this property? A  I never 
had.

Q I am referring to the sewer assessment for 20 
which the property was sold to John R. Weeks.

Mr. Egner: I suppose that involves a 
question of law, as to whether he had legal 
notice.

The Court: Gro on.

Q Did you ever receive any notice? A Never 
received any notice.

Q As a matter of fact, were you of age at 
that time? A No, I was not.

Q Or your brothers and sisters? A Well—I 
think they were not.

Q Where were you living alt that time? . 
fill, my sister and myself were living i

Irvington, and my brother, I think, went in tl 
Navy.

Q Who were you living with? A Livin
» it. Gherman, Abraham H. Sherman
tather.

30

40
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Charles A. McEuen, re-cross.

Re-cross examination by Mr. Egner.

Q You testified that you have not had any 
of the rents of this—income of this property 
during this period. Did you ever ask either Mr. 
Burne or any of his representatives or successors 
for any of the income from the property? A 
No; I never did.

Q You never did? A But I want to say 
right in this connection—I would like to say— 
(interrupted).

The Court: Anything more ?

By the Court.

Q You never had possession of the prop-
erty? A Never had possession of the property.

20 Q You sued for possession of the property 
in 1870 and did not get it? A Did not get it.

Q You have been out of possession ever 
since? A Yes, sir.

Q Burne has been in possession since you lost 
that suit? A As I understand it.

Q Or those who held under them? A Yes, 
sir.

Q You wanted to say something. I will 
 ̂ hear it. A He asked me if I received any in-

come. I want to say I had a sailor brother, gal-
lant fellow, went through the war, he came hack 
and found that I had paid money for this deed 
and wanted to help me and gave me $500. He 
went to Mr. Burne time after time and wanted 
Mr. Burne to give him something for our interest 
in this property and Mr. Burne wouldn’t do it.

Mr. Egner: What did he say ?
40
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The Witness: He said he would hold the 
property and would not pay anything and 
my brother could not get a dollar out of him 
for this property.

Mr. Egner: Is that your brother that 
died in 1903?

The Witness: He died in Dayton, Ohio, 10 
in the Soldiers’ Home there.

The Court: Are you through with your 
case?

Mr. MacMahon: Yes, sir.
The Court: Now the Surety Company.

LOUIS KAMM, sworn.
TV 20Direct examination by Mr. Hannoch.

Q You are the president of the Surety Bealty 
Company? A Yes, sir.

Q And are familiar with its business affairs?
A Yes, sir.

Q And the leases which we have offered in 
evidence this morning are leases that have been 
executed by the Surety Bealty Company ? A 
Yes, sir. 30

Q Does your concern keep a set of books in 
which are recorded the receipts and disburse-
ments of the business? A  Yes, sir.

Q Does the Surety Bealty Company have any 
other business other than this particular lease in 
discussion here ? A No.

Q By whom are your books audited? A 
Puder & Puder.

Q They are here to testify as to what those 
records show? A Yes, sir. 40
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Q In addition to the leases which have been 
offered in evidence, Mr. Kamm, there were other 
portions of the 'building in question which were 
occupied by tenants. Will you tell us who oc-
cupied the third floor of the building? A Har-
rington. The billiard parlor.

jLo Q Who occupied the fourth floor? A Har-
rington, billard parlor.

Q What rent were they paying? A $1,500 a 
year for the third floor and $1,100 a year for 
the fourth floor.

Q They were in under a lease or as monthly 
tenants? A Monthly tenants.

Q The restaurant store, or store next ad-
joining Liggett’s store on Washington street. A 
Formerly a restaurant store.

20 The Court: Do hot do any answering or
talking until counsel gets through.

Q The store next door to Liggett’s on Wash-
ington street was occupied by whom? A Will 
you repeat the question, please?

Q The store on Washington street nearest the 
corner and next after the Liggett store was oc-
cupied by whom? A Occupied by the radio 
store.

30 Q And they had a lease expiring in 1926? A 
Yes, sir.

Q Who occupied the store next door to the 
radio store? The extreme end of the property. 
A The radio store on monthly lease, from month 
to month tenancy.

The Court : We have been calling it the 
lunch room.
, The Witness : The reason for that was it 
was formerly occupied as a lunch room and

40
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then the store front was changed and two 
stores put in with two separate entrances, 
the thought being to get a larger income 
from two stores.

Q The radio store occupied how much of the 
store which had formerly been occupied by the' ^  
lunch room? A About one-half.

Q And they were paying for that one-half 
how much? A I can’t tell you unless I refer 
to this memorandum—twenty-one hundred dol-
lars.

Q No, for the one-half? A For the one-half 
$75.

Q And the balance of the store was vacant 
at the time of the taking?

20Mr. Egner : Seventy-five dollars a month.
Mr. Hannoch: Yes, for the half of the 

restaurant.
The Witness: That was by month to 

month lease.

Q And the rest of the store was vacant at 
the time of the taking, was it not? A  I do not 
quite get you.

Q Was the balance of that store at the time 30 
the City took the place in October, 1925—the bal-
ance of that store was vacant. A  The balance 
oi the store was vacant.

Q Now, for how long a period had you been 
renting the second and third floors—or third 
an fourth floors of the building on a monthly
asis japproximately how long? A From the
me that I heard that the condemning was going

e effect, or there were rumors about it.
40
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Q Why did you not make leases for the third 
and fourth floors?

Mr. Egner: We object.
The Court: Overruled.

10 A Because I didn’t want to be placed in the 
position that— (interrupted).

The Court: Didn’t want to be bound by 
the covenant.

The Witness: With all this rumor and talk 
going on before the proceedings.

Q Were you in position to rent the floors on 
a leasing basis?

20 Mr. Egner: I object.

Q For a term of years?

Mr. Egner: I object.
The Court: Objection overruled.

A Yes, sir.
Q Were you able to rent that portion of the 

building which had formerly been occupied as a 
 ̂ lunch room on a term basis?

The Court: You mean the vacant store? 
Mr. Hannoch: The vacant store.

A Yes, sir.
Q For a term of years? A For a term of 

years.

The Court: The answer is yes?
40 The Witness: Yes, sir.
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Q What were you getting for the roof at the 
time the city was taking it—at the time the city 
went into possession in October? A A  hundred 
dollars a month.

Q On a monthly rental? A Yes, sir.
Q That hundred dollars that you were getting, 

did that include any services to yourself for 10 
your own sign that was on there? A Well, I 
will have to refer to the books on that. I 
couldn’t answer that, the detail.

Q Are these the books of the Surety Realty 
Company? A Yes, sir; these are the books of 
the Surety Realty Company.

Cross examination by Mr. Egner.

Q Originally you say there was one store on 20 
Washington street in the rear of Liggett’s store?

The Court: Two.
Mr. Egner: Originally, before the divi-

sion?
The Witness: When you say originally, 

what do you mean? How far, originally, 
back?

Q You testified on your direct examina- 30 
ion that some time or other you made two 

stores out of what had theretofore been one 
store; is that right? A Yes* sir.

Q So that before that division there was one 
store on Washington street in the rear of the 
h'iggett store; is that correct? A Yes, sir; 
but when Riker and Liggett—let me explain, to 
J?1? , reuewed their lease, that is the lease under

m t ey were operating on, their store was 
Ut down from 85 feet or 88 feet, to 74 feet, and 40
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that left the balance of the space hack of the 
Riker store—annexed that space with the restau-
rant store, which we divided into two small 
stores, putting in two fronts.

Q Did yon lease—did the Surety Realty Com-
pany lease to Riker? A Yes, sir; the Surety 

10 Realty Company leased to Riker. The Surety 
Realty Company made the improvements on the 
entire property.

Q Do I understand, Mr. Kamm, that when you 
renewed with the Liggett Company and made the 
lease which has 'been offered in evidence here, 
you acquired additional space on Washington 
street which you added to the space theretofore 
occupied by the lunch room and made two stores 
out of that space? A Yes, sir. 

t,0 Q Now at the time of the condemnation pro-
ceedings one of those stores was occupied by the 
Ace Radio Company? A At the time of the— 
when the condemnation took effect it was.

Q Now how much was the radio company pay-
ing for that store at that time? A Well, I be-
lieve the accountant can certify to that better 
than I can.

The Court: There is a lease.
30 The Witness: Yes; lease in evidence.

Q At that time the restaurant store was 
empty. A There was no restaurant store. The 
restaurant store had been divided, the radio 
store occupying one-half of the space.

Q Now the other half, was that empty at the
time? A Yes, sir. .

Q So I understand that the entire building 
was occupied with the exception of the one 

40 store, half of the lunch room—half of the original
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lunch room? A Yes, sir; some of it, temporary 
leases.

Q Yes; everything was occupied except that 
one store? A Yes, sir.

Re-direct examination by Mr. Hannoch.

Q You said in response to Mr. Egner’s ques-
tion that the Riker lease was made by the Cen-
tury Realty Company, I think, the lease that is in 
evidence. (They refer to Riker and Liggett, both 
being the same thing.) There was a lease actu-
ally made to Riker by the Surety Realty Com-
pany that had expired at the time the Surety 
made its lease with them? A The Riker and 
Liggett was considered one company, and when 
you referred to that—Riker had sold out to 
Liggett—and I refer to it as one company.

The Court: The Century and the Surety 
the same company?

The Witness: No. The Century Realty 
Company was a company that was owned by 
Mr. —

Mr. Egner: I think we can stipulate this 
on the record, the original lease-—the original 
term lease was made to S. S. Kresge, was 
assigned by him to S. S. Kresge Company, 
assigned by the S. S. Kresge Company to 
the Century Realty and assigned by the Cen-
tury Realty to the Surety Realty Company. 
Correct, Mr. Kamm?

The Witness: Yes, sir.

Q You were also interested in the Century
ealty Company? A To the extent of one-half 

ownership.

10
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Mr. Schwartz: Concerning the Harring-
ton, third and fourth floor. How long had 
he been in possession before this condemna-
tion ?

The Witness : He had been in there a 
number of years. I couldn’t tell you.

10 The Court: Month to month tenant!
The Witness: After his lease had ex-

pired—he had a lease which had been there 
for a term of years, but when there was talk 
of condemnation or making some changes 
on the property, rather than to be tied or 
bound up with a number of these tenants, I 
took practically nothing and went into Har-
rington and told him the distinct under-
standing was that he should have a month to 

20 month lease if he was ready to get out when 
the lease was up.

Mr. Egner : I ask that the statement that 
he took practically nothing be stricken from 
the record.

Mr. Hannoch : He said he took practically 
nothing in rent.

The Witness : I say I took a great deal 
less money in rent not to be bound up—left 
everything there expecting the condemnation 
to come to a head any day or something to 
come to a head.

Mr. Hannoch: We made a lease each 
month with this man.

The Court: Written lease!
Mr. Hannoch : Continuation, actually- 

having him in possession from month to 
month.

40
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Further cross examination by Mr. Egner.

Q For how many years have you heard 
rumors that—of the widening of Washington 
street at that particular place? A I couldn’t 
say. I know there were rumors—there was talk 
for at least several months, or a year or so—I 
don’t know exactly—before the property ever 
was condemned.

Q Isn’t it a fact that for the past ten years 
there has been some talk about the widening of 
Washington street at that place and the taking 
of this property? A Not to my knowledge.

Q You mean to say you never heard of this 
as a possibility until some two or three months 
before the ordinance was passed? A I wouldn’t 
put it three or four months. It might have been 
a little—period a little longer than that, but 20 
never as far back as the time of the original 
Riker and Harrington leases were made.

Q Isn’t it a fact that for the last five or ten 
years there has been talk in the City of Newark 
about the probability of this being taken for the 
improvement of Washington street? A None 
that I had heard, Mr. Egner.

Q Did you know that the City Plan Commis- 
sion back in 1910-1913 recommended that as one 
o the improvements to be made in the City of 30 
Newark? A I didn’t know it.

Mr. Schwartz: How long has Mr. Har-
rington been a month-to-month tenant?

The Witness: Our books would show that, 
it you give me time .to look that up I can 
answer the question if it is important.

R e c e s s .

40
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JOHN J. BERRY, sworn.

Direct examination by Mr. Hannoch.

Q Mr. Berry, you reside in the City of New-
ark and have so resided for many, many years?

■ A I am about forty years of age and I have 
been here forty years.

Q What business have you been engaged in? 
A Real estate.

Q For how long? A Twenty years.
Q Familiar with the property in the center 

of Newark? A Yes, sir.
Q Familiar with the property at the corner 

of Washington and Market street? A Yes, sir.
Q Do you have any official position with the 

City of Newark? A I am president of the 
20 Newark Tax Board.

Q And what are your duties in connection 
with that position? A To assess properties; to 
listen to appeals.

Q And as a result of the information that 
you have in your official capacity and in your 
general business are you familiar with the rental 
values of the property that we have been talking 
about this morning? A I believe I am.

Q Did you prior or at about October, 1925, 
^  examine the property at the corner of Market 

and Washington streets? A Yes, sir; I did.
Q You are familiar with the Liggett prop-

erty? A Yes, sir.
Q Portion of the property occupied by Lig-

gett? A Yes, sir.
Q What is your opinion, Mr. Berry, as to the 

fair yearly rental value of that property on Oc-
tober, 1925? A The fair yearly rental?

Q Yes. A I would figure Liggett’s portion,
40 which is 22 by 74— (interrupted).
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Q What did you take into consideration in 
reaching your conclusion? A I took in con-
sideration the location—location of the building.

Q I mean about the premises. A  The size 
of the plot that Liggett was occupying together 
with the basement underneath.

Q Where is this property located with respect 
to the business center of the City of Newark? 
A Corner of Washington and Market streets, 
directly opposite L. Bamberger’s department 
store; within two blocks of the corner of Broad 
and Market streets, which is the business center.

Q Is it a retail or wholesale or manufacturing 
section? A Retail section.

Q Specializing in what sort of business? A 
Women’s wear and furniture—furniture beyond, 
west of Washington street.

Q Where is it located with respect to the 
general industry and traffic of the City of 
Newark? A It is located on the north side of 
Market street, which is considered by most real 
estate men and myself as the second best corner 
in the City of Newark for pedestrian traffic.

Q Is it better—which side of the street is the 
better, north or south side of Market street? A 
The north side is the better section.

Q Is there any particular reason for that? 
A. Well, being all of the business of Newark, 
especially the women’s wear, which brings the 
greatest rental, are all north of Market street, 
starting from Market and Broad street, going 
north on Broad, and staying on the north side 
of Market street, the southern side—south of 
Market and Broad street is not considered as 
valuable on account of the pedestrian traffic as 
the north side.

Q Where is it with respect of the traffic re- 
Suting from the use of trolleys, jitneys? A

10
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Well, the jitneys used to stop at that corner and 
the trolleys stopped at that corner—some trol-
leys turned at Market street and went over 
Washington.

Q Is it a transfer point? A It is a transfer 
point.

10 Q Now, to go back again to the Liggett store, 
will you tell us now what, in your opinion—(in-
terrupted).

The Court: What did they occupy?
The Witness: They occupied the first 

floor on the corner—first floor of the corner, 
22 by 74, with the basement.

Mr. Egner: Basement under the store or 
the whole thing?

20 The Witness: Basement under the store.

Q What is your opinion of its fair yearly 
rental value October, 1925? A $15,400.

Q How do you arrive at that? A On the 
basis of $700 a front foot.

Q Are you familiar with the McDonald prop-
erty? A Yes, sir.

Q And they occupy—‘(interrupted).
A That "was directly west of the Liggett store, 
they occupied.

Q Do you think that that value is greater or 
less than what it would be for the four and a 
half years next succeeding October, 1925?

Mr. Bilder: Testifying now about Mc-
Donald ?

Mr. Hannoch: No; Liggett.
The Witness: I don’t quite get your 

question.
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Q Is the $700 a year which you referred to 
as being a fair rental value for just 1925, or for 
how long a time would that continue ? A I be-
lieve that is a fair rental value for the entire 
term of the lease.

Q For how many more years? A  Four and 
a half more years—be up to October, 1930.

Q In 1925 the lease had four years to run?

The Court: Until October, 1930.
The Witness: Yes, sir.
The Court: The witness knew that.
The Witness: Yes, sir.
The Court: During that period you think 

the annual rental— (interrupted).
The Witness: Would be $700 a foot.

Q Referring to the McDonald store, what was 
it that they occupied? A  They occupied the 
store directly west of the Liggett store. They 
occupied the store and the basement and the 
entire second floor.

Q And what was the size of the store? A 
The store was 21 by 85.

Q Second floor? A Second floor was about 
44 by 100; had about 4,400 square feet.

Q And they had the basement underneath 
t at? A They had the basement underneath.

Q What, in your opinion, was the fair rental 
vaue of the portion of the premises occupied by 
McDonald in October, 1925?

Mr. Bilder: The objection is this: As I 
understand it, Mr. Hannoch is here appear- 
!ng for the Surety Realty Company which 
was the owner of the paramount lease. They 
lave sub-let for the balance of the term that
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portion occupied by McDonald. We are the 
owners of whatever value is in that lease-
hold, as I understand it. Have we any issue 
with the Surety Realty Company which en-
ables them to offer testimony with regard to 
our leasehold, the value of which, as I see it, 

^  does not inure to them?
The Court: Objection overruled.

Q In answering that question, Mr. Berry, will 
you first start with the value as of the first floor 
and then take the second floor, and then take 
both? A I would value the McDonald shoe 
store, that is the first floor, considering the base-
ment—that it had a basement—at $10,500, which 
is $500 per front foot.

Q And the second floor? A I would value 
^0 the second floor, the 4,400 square feet, at $2.00 a 

square foot, taking into consideration that there 
was an elevator running from the first to the 
second floor.

The Court: There is an elevator?
The Witness: There was an elevator.

Q Making the total for McDonold—(inter-
rupted). A  Making the total for the McDonald 

3 lease of $19,300.
Q What have you to say as to the balance of 

the term—how would the fair rental value for 
the balance of the term compare with the figures 
you have just given us? A I think that would 
be a fair price.

Q Now, refer to the third floor of the build-
ing. How many square feet were there in the 
third floor? A 4,400; the same as the second 
floor.

40
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Q What do you consider the rental value as 
of October, 1925? A $3,300.

Q How do you arrive ait that? A $.75 a 
square foot.

Q In arriving at that value, how would you 
say the value for the balance of the term com-
pared? A I believe that would be the same 
value for the remaining four and a half years.

Q In arriving at the value of the third floor, 
is that the rental you think could be obtained on 
a monthly rental or on a term rental ? A On a 
term rental.

Q For how long? A Well, a term rental of 
at least three to five years.

Q Referring to the fourth floor, what is your 
opinion of the fair rental value in October, 1925? 
A $2,200.
. Q How is that arrived at ? A $.50 a square 

foot.
Q How does that compare with the balance 

of the term? A I believe the balance would be 
the same for the remaining term of the lease.

The Court: No elevator service?
The Witness: No elevator service above 

the second floor.

Q And the store we have referred to as the 
Radio Shop—will you tell us the fair value of 
that as of October, 1925? A That was a small 
store on Washington street just north of the 
iggett s, 10 by 18. I figured that store is worth 

* a year or $300 per front foot.
Q What about the balance of the term? A
on t see any reason for any change in the 

value.
 ̂ Q Refer now to the store that we have re- 
erre as the lunch room. What was the size
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of that store ? A  That was on the extreme end 
of the building; that was 15 by 44. I figured that 
worth $5,250, based on $350 a front foot.

Q Why do you put a greater value on that 
store than you do on the radio store? A Be-
cause it is a larger store. The other is only 

10 10 by 18—-deeper store. It is larger. The other 
is 10 by 18.

Mr. Egner: What is the rental value! 
The Witness: $350 per front foot.
Mr. Egner: What is the total?
The Witness: $5,250.

Q What is the fair rental value of the roof? 
A For sign purposes? $100 a month.

Q That is as of October, 1925? A Yes, sir. 
Q And that would continue for the balance 

of the term? A I believe it would continue for 
the balance of the term.

The Court: Regardless of our future con-
dition as to prosperity?

The Witness: Well, the roof wouldn’t— 
(interrupted).

30 The Court: I mean these others—present-
day prosperity and hope for the future.

The Witness: There are no more people 
passing the corner of Broad and Market 
street today than there were last year or the 
year before.

The Court: You base your estimate on 
present-day prosperity?

The Witness: Yes, sir, on present day 
prosperity. There may be a change.

40
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The Court: And expectation?
The Witness: Of its continuing.

Q You also take into account the general 
building conditions in the center of the city in 
arriving at those values? A I don’t quite 
understand what you mean, the general building -j q  

| condition.
Q The number of other—number of struc-

tures which are now being erected in the center 
of the city which will result in bringing people 
into the city. A They would bring people into 
the city, but not necessarily bring them up to 
that corner of Bamberger’s department store.

Q What traffic passes this corner as the re-
sult of outlying suburban towns? A Well, the
L. Bamberger & Company department store, 0„ 
through its extensive advertising operations, 
brings people from all over the northern part 
of New Jersey to this particular center.

The Court: And from the south, too ?
The Witness: I presume they do.

Q I mean what trolleys going out into the 
suburban territory surrounding Newark pass 
this particular corner? A  The Orange trolley 30 
and the Springfield avenue trolley.

Q Run out Market street? A Out Market 
Ptreet and— (interrupted).

Q South Orange? A Yes; South Orange 
avenue. e
[ Q The trolley service that comes in from 
Pornstown, where does that pass? A I don’t 
p°w whether it comes in from Morristown—I 
L in they change in Maplewood and come 
r u°ugi the Springfield avenue trolley.

40
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Q Come down on the Springfield avenue trol-
ley? A Yes, sir.

Q Are you familiar with the triangular piece 
of land that was not taken by the city? A Yes 
sir.

Q What would you say its value is as of the 
present time?

Mr. Egner: I object.
The Court: Let me make a suggestion. 

Reframe your question.

Q What is your opinion of the market value 
of that property as of October 25th, with the 
buildings down, as it now stands?

Mr. Egner: I object. Assuming that the 
value of the remainder has anything to do

20 with it, it would necessarily have to be the 
value of the remainder as of the time of the 
making of the assessment.

The Court: It is framed that way.
Mr. Egner: No. This is October 1, 1925, 

which is after the award had been made and 
after this triangle had a frontage on the 
street. I say the value of that is immaterial 
at any time.

30 The Court: What date do you want to
fix? You are speaking of some day.

Mr. Egner: I say if it is material at all 
it must be the value as of the time that the 
Assessment Commissioners fixed the values 
of the part taken. In other words, what 
they did was to make this an interior piece 
of property.

The Court: Has the value of that prop-
erty changed within the year of October,

40 1925?
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Mr. Egner: It has changed since the im-
provement has been made.

The Court: I mean aside from the im-
provement.

The Witness: Well, that would be a ques-
tion, your Honor; that would be rather hard 
to answer. It is the improvement that made 10 
the value.

Mr. Egner: After the improvement was 
made this interior piece of property became 
again a property with a street frontage, and 
for that, which enters into the present value 
of the property, they will have to un-
doubtedly pay an assessment for benefits.

The Court: I do not understand the point 
of your objection. It may be all of it is a 
matter of record which you may argue. The 20 
testimony is proper.

Mr. Egner: I object to having any state-
ment in evidence as to the present value, or 
the value of that property after the making 
of the improvement.

The Court: Objection overruled.
The Witness: I believe the value of that 

property after the making of the improve-
ment was $265,000. „ A

Q The triangular piece? A The triangular 
piece that is left.

Q Worth that when? A Just as soon as the 
improvements were made and it became a corner.

ecame a corner just as soon as the buildings 
were removed and the improvements made— 
street widened.

I he Court: As of what date?
40
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The Witness : About October 1st, 1925.
The Court : The Commissioners made their 

report o f  the total value of the property as 
of September 15th, any difference in value 
between the two dates?

The Witness: Assuming the building- 
10 (interrupted).

The Court: Assuming the improvements 
were made.

The Witness: Yes, sir; as soon as the 
improvements were made there was a differ-
ence in value—it became a street frontage.

The Court: Suppose it became a street 
frontage on September 15th, not October 1st?

The Witness: The value would be the 
same.

20
Q Now, at any time—I will fix the time later 

—long prior to the commencement of the condem-
nation proceedings, did you have any transac-
tions with the Cook family whereby they ex-
pressed a willingness to sell their equity in this 
property subject to the Surety Realty Company’s 
lease? Answer that yes or no. A Yes, sir.

Q As of what time did you have that con-
ference? A Oh, around 1923—about the spring 

30' of 1923.
Q And how long was that before the com-

mencement of the discussion relating to the pro-
posed widening of Washington street? A Well, 
there had been a considerable discussion about 
widening Washington street for four or five 
years, but it never crystalized until about a year 
after this discussion.

Q' And what value did they place—don’t an-
swer this question—what price did they offer you 

40 to sell their equity in this property for?
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Mr. Egner: I object.
The Court: When you speak of equity, 

what do you mean?
Mr. Hannoch: I mean their interest in the 

property subject to the Surety Kealty Com-
pany’s lease and the mortgage of a hundred 
thousand dollars.

Mr. Egner: I object.
The Court: I think if you will present all 

the conditions that entered the mind, you 
may then get the answer.

Q Suppose you tell us the conversation that 
you had—first, with whom the conversation was. 
A I had conversation with Dr. Cook.

Q And can you fix the time—what part of 
1923? A In the spring of 1923.

Q Where was it? A  Up at his office in the 
Aldine Building, I think Lombardy or Fulton 
street.

Q Tell us what the conversation was.

Mr. Egner: I object. In the first place, 
conversation with one , of four owners, Dr. 
Cook; it occurred over a year before the City 
passed the ordinance, and certainly in an in-
quiry of this kind where the Court must 
determine what the actual value was, even 
assuming that Dr. Cook made an improvi- 
cnt offer at that time, your Honor would 

not hold him to it. There is no estoppel. 
Nobody acted on his statement of what he 
thought the property was worth. He is not 
an expert. He was one of the owners. Let 
us assume he put on a ridiculous price. I 
. 1111. has. nothing to do with the present
inquiry which is what the property was
Ga y wortJl- I feel we must object to that.
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The Court: I think you are quite right. 
I will sustain the objection.

Mr. Hannoch: May I make my point as to 
why I think it is important? I think it be-
comes important for this reason, it indicates 
what value the owners of the property 

10 thought this particular lease that we had on 
the property had, because the price at which 
they were willing to sell subject to our lease 
is an indication as to what they thought 
themselves our lease was worth at that time.

The Court: Too far removed.

Cross examination by Mr. Egner.

Q Mr. Berry, in giving us these rental values 
that you have testified about, have you based 

^0 them upon the fact that the improvements—the 
effect of the improvements on conditions around 
Market and Washington street? A The present 
improvements ?

Q Yes. A N o; I have not.
Q So in giving us the values that you have, 

you acted upon your knowledge of the conditions 
without regard to the improvement? A With-
out regard to the improvement.

Q Now you have placed a value on the Lig-
gett’s lease—that is the Liggett store—rental 
value, at $700 a front foot. Can you tell us any 
other leases that you know of in that neighbor-
hood in Market street bearing a similar rental! 
A I had offered Mr. Miller— (interrupted).

Q I am not asking an offer; I ask you any 
lease? A I would just like to explain it. I 
■was collecting tho rent and sold the property 
at 101 Market street, or 103," which is directly 
next to this property. I had sold that to the

40
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Kirch Company and prior to that time I was 
collecting the lease, and I had offered Mr. Miller 
—(interrupted).

Mr. Egner: I ask that that he stricken 
out.

Q I asked you whether you know of any other 
lease in that general neighborhood in which the 
rent is fixed at $700 a front foot. A  Well, there 
are various leases in that neighborhood that have 
been made, but this is a particular piece of prop 
erty that is different— (interrupted).

Q I am not asking you to argue with me. I 
am asking you to tell me whether you can men-
tion one lease where the rental reserve was as 
much as $700 a front foot? A Not at $700 a 
foot. 20

Q No. And what is the highest rental that 
you can tell me about reserved in any lease in 
existence on October 1st, 1925? A Well, there 
are a number of rentals up there. The corner,
#75 Market street is leased on a basis of $12,000. 
a year net, plus the taxes, which amount to about 
- I  guess they amount to about $3,500. or $3,400. 
a year, which would make— (interrupted).

Q How many feet front is that? A I think 
that is about 25 feet front. 30

The Court: That is west.
The Witness: Yes, sir; it is further up, 

it is in furniture row.

Q What do you figure that as per front foot? 
figure that that— (interrupted).
 ̂ ^°n  ̂ as  ̂ ^ou w^af H is worth. I ask 

tlmt reserve rental amounts to per 
00 A I didn’t make the lease so I don’t 40
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know what they reserved per front foot. In my 
opinion it would run about $500 a foot.

Q That is a corner, too. A No, it isn’t a 
corner; it is further up.

Q How deep is that store? A That store is 
about 190 feet deep.

10 Q Runs through to the next street? A Yes, 
sir.

Q And lias frontage on the hack? A Which 
doesn’t amount to anything.

Mr. Egner: I ask that that be struck out.
Does it have a frontage on the hack street?

The Witness: On the alley.

Q What is that alley? A That alley is 
Campbell Place; it is about 12 feet wide.

Q; Is it a public alley? A It is a public alley.
Q Considered as a street in Newark, isn’t it! 

A Not exactly.
Q Well, is it or isn’t it? A I don’t think it 

is. It is considered a public highway.
Q It is a public highway? A Yes, sir.
Q Now name other leases that you know 

about. A Well, there are a number of other 
leases that I know about on Market street— #59.

_ Q Name the next lease you know of that has 
a rental—next highest rental you know of re-
served in any existing lease in October, first, 
1925. A 59 and 61 Market street.

Q What was the rent there? A The rent for 
that is $25,000. a year net.

Q How many feet is that? A That is 30 
feet 6 inches by 100 feet 9 inches deep.

Q What do you figure that to be per front 
foot? A It is rather hard to figure the front 
foot on that, because you have got to figure the

40 taxes.
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Q Making reasonable allowance for the taxes 
—you are familiar with the taxes in Newark. A 
Making reasonable allowance for taxes that will 
be about $30,000. allowing $5,000. for taxes, and 
of course, you have got to consider insurance and 
other carrying charges. That building would be 
about $700 a front foot. That is a five-story 
building and basement.

Q That is for the whole building, is it? A 
That is for the whole building, but your big value 
on all central real estate is the first floor. That 
has to carry— (interrupted).

The Court: W on’t you please answer?
The Witness: I am trying to explain it 

to him.
The Court: He doesn’t want your ex-

planation. ^

Q Do you say that figures $700 a front foot 
for the entire building, which is a five-story build-
ing? A No; you misunderstood me. I would 
figure that at a thousand dollars a front foot.

Q I am not asking you what you would figure. 
I am asking you what the actual rental is. You 
said the rental was $30,000. for the whole build-
ing. A No; I did not.

y°u say* A  I said it was 
$25,000. a year net.

Q For the whole building? A You told me 
to figure the taxes.

Q $5000. more. A  And not having the tax 
oook before me I can’t tell you exactly what the

1 am only hazarding a guess as to 
what the taxes would be.

Q You are President of the Tax Board? A  I
o not carry every assessment in my head, sir.

30

40
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Q You know the rates? A Yes, sir.
Q You know the approximate valuations on 

Market street? A I know the approximate 
valuation.

Q You said the reasonable amount to figure 
for taxes was $5,000 a year? A That is what 

- _ I believe is reasonable.
Q That would make $30,000 for the whole 

building, wouldn’t it? A For the whole build-
ing.

Q How much does that figure per front foot? 
A On that basis it would figure a thousand dol-
lars a front foot.

The Court: What number?
The Witness: Number 59 and 61, in furni-

ture row, up near Plane street.
20 The Court: Near the Court House?

The Witness: No; near Plane street.

Q That is a five-story building? A That is 
a five-story building.

Q Modern building? A It is not modern. It 
is a building that has been up about twenty years.

Q Do you know how long the Burne Building 
has been up? A Well, to my knowledge it has 

30 been up thirty years.
Q It was up there when you first began to pay 

attention, wasn’t it? A Yes, sir.
Q What other lease can you refer to in ex-

istence on October 1, 1925? A Well, there is 
the lease at number 93 Market street.

Q What is that? A That lease is—that 
building is 26.8 inches by 192 feet.

Q That goes through to that public highway 
in there? A I believe it does. That lease is 
$19,500.40
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Q What kind of a building is there on that? 
A I think there is a four-story building on that.

Q That is for the entire building? A That 
is for the entire’building.

Q Can you name any other? A Then there 
is a lease—(interrupted).

Q Was that net or with the payment of taxes? 
A 1 think the owner made a poor lease on that. 
He is paying the taxes.

Q So he gets $19,000 and pays the taxes? A 
I believe he does.

Q What else can you mention—what other 
leases? A There is a lease at number 96 
Market street.

Q What is that? A That is a building—plot 
of ground 20 feet 7 inches by 100. That is 
leased for— (interrupted).

Q What kind of a building? A I think that 
is only a two-story building.

Q What is the term of that lease? A That 
is leased for $8,000 a year net for the first five 
years and $8,500 a year net for the last five years.

Q When do the last five begin ? A I think the 
last five began about three years ago.

Q I)o you know? A I beg pardon?
Q Do you know when—or is that the case? A 

Well, I understood from the broker at the time 
be made the lease that it started about three 
years ago—went into existence about three 
years ago.

Q You are not positive about it at all? A
ave never seen the lease.

Q Any others that you had in mind? A That 
18 all I have in mind.

Q Now you testified as to the rental values 
? , e ll11  ̂ and fourth floors. Your estimate as 

lose rental values is considerably more than

10

20

30

40
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Mr. Kamm was getting in rent, was it not? A 
That is possible.

Q Well, yon know it is so, don’t you? A 
Well, I heard testimony to that effect.

Q Did you know what Mr. Kamm was get-
ting—what the Surety Realty Company was get- 

10 ting? A Why, I heard him testify this morning.
Q Did you know what they were getting when 

you figured your estimate as to the rental values? 
A Did I know?

Q Yes. A  No.
Q Didn’t you think it was important to find 

out what they were actually getting in preparing 
yourself to testify here as to the rental value? A 
No, because I leased the building next door and 
I know what I was getting for the building next 

20 door.
Q You didn’t think it was important? A 

I didn’t have to go into— (interrupted).
Q You did not think it was important, did 

you? A No, I did not.
Q And you arrived at your figure as to the 

rental value of those two floors without having 
any actual knowledge of what the Surety Realty 
Company was actually getting for those floors, 

30 is that right or isn’t it? A I arrived at it hy 
the knowledge of what I was getting for the 
building directly next door.

Q Please answer my question? A Yes, sir; 
that is right.

Q In estimating the rental value of the so-
called radio store and restaurant did you know
what the Surety Realty Company were actually
getting in rent for those premises? A I
knew what they were getting for the stores—the
radio and the restaurant.40
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Q When did yon find that out? A I found 
that out—I think one of the radio men came 
down before the Tax Board on a question of re-
duction of taxes and I asked him what his rent 
was.

Q Did you know about the restaurant? A 
Yes, sir; I knew about the restaurant.

Q And did you consider those rentals in ar-
riving at your opinion as to the rental value? 
A I did not consider those rentals because they 
were month to month tenancies.

Q Now is it your opinion that the third and 
fourth floors would have produced those rentals 
without any physical change in them? A Might 
have to be cleaned up and painted.

Q Any other improvements put in ? A Well, 
they may have to have to put toilets up there.

Q Did those two floors have any toilet facili-
ties? A I believe they do.

Q Do you know? A Well, my mind is rather 
hazy. I went through that building at the time 
I made an offer to Dr. Cook for it, but my mind 
is rather hazy now7 as to whether they did or 
didn’t. I believe they did.

Q In estimating the rental of thirty-three 
hundred dollars for the third floor did you expect 
for that rental to have toilet facilities? A On 
the basis of fifty cents, no, sir, I would not.

Q At the basis of seventy-five cents? A 
Even at seventy-five, no sir. That is industrial 
real estate rental, for factory property.

Q So it is your opinion without any physical 
change in those premises whatever they could 
have been rented for $3,300 a year? A With 
possible painting and cleaning it up.

Q And notwithstanding the fact that the land- 
01 could not have given a lease for more than

10

20

30

40
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four and a half years? A I didn’t take that 
into consideration? I took into consideration 
that the landlord could give a lease for four and 
a half years.

Q That is what I say. That is, you say that 
if they leased for four and a half years it would 

10 have brought that amount? A In my opinion, 
yes, sir.

The Court: You have to have those.
The Witness: Sometimes the tenants put 

them in themselves.
The Court: They would be required.
The Witness: Yes, sir.

Q Now, you have appraised the property that 
20 is left at the sum of $265,000 after the making 

of the improvements. Do you know what that 
property is assessed for by your Board? A 
Yes, sir; I know what it is assessed at, hut I do 
not think that is a fair question.

The Court: Strike out the latter part.
The Witness: If your Honor please—
The Court: Wait. Answer these ques-

tions.
The Witness: Yes, sir; I know what it is 

assessed at.

Q What is it assessed at?

The Witness: If your Honor please, I 
am testifying as a real estate man, not as a 
tax expert.

The Court: Answer the question.
The Witness: It is assessed at $158,000.

40
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Q Where did you get that information? A 
On llie City tax book.

Q I show you a tax bill for this year. A 
Let me see. Maybe I can figure it. Well, 
$152,600. I was just going to figure it out.

Q You are one of the appraisers, one of the 
assessors? A I am one of the tax comm is- j q  
sioners. We do not go out and interview and in-
spect every property. It is humanly impossible.
I am on the Board.

Q So I understood. I also understood one 
of your duties was to go out and make these as-
sessments? A It is humanly impossible.

Q Every assessment in the City of Newark 
is made by your Board? A Made by our Board.
Over—supervisors over thirty-five or forty clerks.
It is impossible— (interrupted). 20

The Court: Stop.

Q Your Board fixes the rate of assessment 
per front foot in the City of Newark, doesn’t it?
A Yes, sir.

Q When you made up your valuation of the 
triangle that was left, you knew, did you not, at 
what this property had been assessed by your 
Board? A Yes, sir.

Cross examination by Mr. Bilder.

Q What was the rate per square foot that 
you fixed for the third floor of that building? A 
Seventy-five cents.

Q And the fourth floor? A Fifty cents.
^ Are you familiar with the McDonald prem- 

i«es, the basement the first floor and second 
floor? A Yes, sir.

%

30

40
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Q When were you last there? A I think 
that was in 1924. Around through January or 
February, 1924.

Q Did you observe whether or not there was 
an elevator running from the basement? A I 
did. I testified to it.

Q To the second floor? A I did, I testified 
to that.

Q Does the fact that there was an elevator 
there add any particular value—or rental value 
to those premises—did that affect the rental 
value? A That made an increase in the second 
floor. Otherwise my opinion of the second floor 
would have been a dollar and a half a square 
foot. I allowed fifty cents a square foot by 
reason that you had access by elevator other than 
the stairway.

20 Q Now, did it not increase the value also of 
the store floor because of the fact that it added 
area easily accessible to the unit or entity that 
existed there? A I don’t think so, public 
elevator, or store elevator—store elevator. I 
don’t think so. It was in the rear of the store.

Q If you were valuing—you put this value at 
$19,500, as I understand it? A $19,300; $10,- 
500 and $8,800.

30 The Court: How do they get access to
the third and fourth floors?

The Witness: Washington street by stairs. 
Have to climb up.

The Court: No elevator there?
The Witness: No elevator, your Honor.

Q Now, the store floor, I understood you to 
say, was where the big value was on Marke 
street? A The first floor is always the big

4° value on Market street or any other.
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Q And you only reached $500 on that? A 
$500 a front foot.

Q How did you arrive at that? A That is 
my opinion of what it was worth.

Q What mathematical computation did you 
make to arrive at $500 per front foot for the 21 
feet? A I used the knowledge I had of other j,« 
leases that were in existence and the price that I 
had offered for the adjoining store which Miller 
occupied.

Q Did you in figuring the value of the second 
floor take into consideration that the second 
floor had windows which faced the Bamberger 
store for a distance of approximately 90 feet? A 
They have windows all the way up. The entire 
building has windows on Washington street.

Q But did you take those windows into con-
sideration—these particular windows on the 
second floor—did they enter into your computa-
tions? A I took those into consideration when 
I was arriving at the two dollars a square foot.

Q Was there an elevator running to the third 
and fourth floors? A There were no elevators 
running to the third and fourth floors.

Q In your opinion wasn’t the fact that there 
was that exposure of approximately 98 feet of 
space cou p led  with the ground floor entrance on 
Market street and the basement—didn’t that in- 
crease that value beyond the sum that you men-
tioned? A If it hadn’t been for the elevator 
from the first to the second floor, my opinion 
of that floor would have been at a dollar and a 
alf a square foot. I allowed fifty cents a 

square foot taking into consideration that the 
patrons o f  th e  store could enter the store and
bet to the second floor without any physical 
effort.

40
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Q  You only added fifty cents on account of 
the elevator? A Yes, sir, to the second floor.

Q Now, was there any difference in value a 
year before—a year prior to September 15, 
1925? A No difference in my opinion.

Q Wasn’t there an increase in population 
10 generally within that period—within a year? A 

There is no way of determining that. We be-
lieve there is, but we do not know.

Q As tax assessor didn’t you increase valua-
tions at the end of 1925 as compared with 1924? 
A Yes, sir; we increase them every year.

Q Why? A Well, because property has be-
come more valuable. There is a general specula-
tion in all big cities now, and as tax assessors 
we are supposed to follow up the increase in 

20 valuation with increased ratables.
Q You want us to understand that you in-

crease valuations not because the property was 
more valuable, but because the City needed tbe 
money? A I did not say it.

The Court: You are incorporating my 
question into the record and it is not there.

Mr. Bilder: I thought he acquiesced in 
2q your Honor’s question.

, The Court: The reporter did not put that 
in. He is instructed not to put in side re-
marks.

Q Did you ever examine the lease the rental 
value of which you have testified to ? I am talk-
ing now with regard to the McDonald lease? A 
I knew of it, the McDonald lease?

Q Yes. A  No, I did not. I thought yon 
meant the original lease on the property.40
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Q Do you know whether if the second floor had 
been devoted to ladies wearing apparal, cloaks 
and suits, that the premises might have been’ 
worth more than $2 a square foot as you put it?
A I don’t think it would.

Q What were the premises worth for office 
space? A Why, it wasn’t worth more than $1.50 
a square foot for office space. You would have to 
divide it up into offices which would entail an 
expense and I don’t believe you could get over 
$1.50 for it.

Q Did its increase in assessed valuation have 
any tendency to increase the rental value of thq 
property? A Not necessarily.

Cross examination by Mr. Horner.

Q In your opinion what was the value of the 
radio store lease for the four and a half years 
from October 1, 1925? A I have given that. I 
have testified to that.

Q Would you mind stating?

Mr. Egner: $3,000.

Q Do you think there was any increase in 
the value of Liggett’s property from. 1922 to 30 
1924? A In the property?

Q Increase in the rental value? A Not 
in the rental value.

Q Wasn’t it your opinion when you increased
e assessed valuation of the property that you 

a so thought there was an actual increase in the 
valuation of the property? A Value of property 
and rental value is two different things.

Q As a general rule doesn’t the rental value 
0 °w increase in valuation? A Not necessarily.

40
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The Court: Follows increase in taxes? 
The Witness: At times it does. You as-

sess a vacant piece of property, there is no 
rental from that and yet it gets its increase.

10 HENRY S. PUDER, sworn.

Direct examination by Mr. Hannoch.

Q You are a certified accountant and a mem-
ber of the firm of Puder & Puder? A Yes, sir.

Q Your firm acts as auditors for the Surety 
Realty Company1? A Yes, sir.

Q And keep and make regular audits of their 
hooks'? A Yes, sir.

20 Q Have you, at my request, prepared a 
schedule in which you set forth the actual rents 
which the Surety Realty Company were getting 
from the property at the corner of Market and 
Washington street in October, 1925! A Yes, sir.

Q And have set them forth in that schedule? 
A Yes, sir.

Q Have you also prepared in that schedule 
the total amount of rent which would be collected 

30 by the Surety Realty Company from October 25, 
1925, for the balance of their lease, assuming 
that they received the same amount of rent 
throughout the entire term? A That is right.

Q You got that on that schedule? A Yes, 
sir.

Q Have you also prepared a statement set-
ting forth the cost to the Surety Realty Company 
for carrying this property? A Yes, sir.

Q For how many years? A For four yeais 
preceding January 1st, 1925.
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Q 1921, ’22, ’23 and ’24? A  That is right.
Q And those carrying charges consisting of 

what? A Bepairs, but not including improve-
ments, insurance, janitor salaries, miscellaneous 
general expense, light and coal.

Q And you have also averaged that for the 
four years? A Yes, sir; have taken those ex- jq  
penses for four years and divided it by four.

Q What do they average a year? A $2,063-
.82.

Q In addition to that they pay the rent to the 
Burne Estate $19,000 a year? A That is right.

Q Have you on your last schedule recapitu-
lated all those figures for the balance of the 
term? A We have.

Mr. Hannoch: 1 offer the schedule in 
evidence. 20

(Paper marked Exhibit Surety—4.)
The Court: That schedule was made up 

from entries in the books that have been of-
fered in evidence?

The Witness : That is right.

Cross examination by Mr. Egner.

Q Are these figures of disbursements given 
on Exhibit Surety-4 the same figures contained 30 
in the corporation income tax return? A Only 
so far as the items of expense and maintenance 
ot the property are concerned, yes, sir.

Q What other deductions were made in the 
income tax return other than shown here? A 
n erest on borrowed money, which is adminis- 
ïating expense, nothing to do with the property.

Ihe Court: Speak out louder.
fhe Witness: Interest on borrowed money. 40
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Q Anything else? A There was administra-
tive office salary charged to the corporation for 
handling the corporate matters which had 
nothing to do with the maintenance of the prop-
erty.

Q How much did you charge each year for 
IQ that, Mr. Puder?

The Court: The corporation was confined 
in its operations to this one building?

Mr. Egner : It had nothing else.
The Witness : In 1921, $2,080 were 

charged as officers’ salaries to Mr. Louis 
Lamm.

Q $2,080? A $2,080; 1922 the same amount;
1923 the same amount; 1924, $1,000; 1925 there 20 7 7 7 7was no salary charged except to another officer,
$500.

Q $500 to another officer in 1925? A Yes, 
sir.

Q Now, what other deductions, if any were 
made in addition to this item of interest on bor-
rowed money and the administrative expenses 
you have just referred to? A Income tax pro-
vision for reserve on depreciation on leaseholds. 

30
The Court : Why was there a deduction 

from two thousand to one thousand made in 
1924?

The Witness: Based upon resolution of 
the Board of Directors, over which I have 
no control whatsoever.

Q At any rate, that was for administrative 
expense. Upon what figure was the deduction, 
we will say, for depreciation in value of lease- 

^  holds? A Yes, sir.



107

Henry 8. Puder, cross.

Q Upon what basic figure was that carried on 
the books? A That was valuation given for— 
the cash consideration for the transfer, I believe, 
from one corporation to this corporation for 
which we could secure, under the income tax reg-
ulation, that portion as a deduction on the in-
come tax return. In other words it is not a—it j q  
is the valuation insofar as we could secure— (in-
terrupted).

The Court: What?
The Witness:: It is a valuation only in-

sofar as we could secure, under the regu-
lation from the Treasury Department rul-
ings, on write-offs on leaseholds.

Q That is the write-off being designed to 
write off the value of the lease during the term 20 
of years coincident with the duration of the lease.
A Based on the life of the lease.

Q Now I ask you what valuation the lease 
was carried at in your books?

Mr. Hannoch : I object.
The Court: Objection overruled.

A Represented the same valuation apparently— 
(interrupted).

Q I ask you for the figures, Mr. Puder. A 
Rardon me. $30,000.

30

The Court: What is that?
The Witness: $30,000. That is the valu-

ation on the books.

VA  tAud What Pereentage was taken off eacli

depreeiation? A  The 40
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Q Can you give it to ns in terms of percent-
age f A I don’t think so. It is based upon the 
life of the lease.

Q Will you give each year beginning 192], 
how much was taken off in the income tax re-
turn for that item? A $1,764.71 each year. 

j q  Q; Same amount each year? A Yes, sir.
Q Now I notice in Exhibit B that you have 

given an item entitled “ Bepairs not including 
improvements.”  Were any sums actually ex-
pended in each of those years for improvements? 
A There was in 1923.

Q Anything in 1921, Mr. Puder? 1 would 
like, if you can, to have you give, during each 
year the amount spent in improvements distin-
guished from repairs. A I found nothing in 
1921, nothing in 1922; in 1923 there was $962 

20 spent for some improvements, a wall built by a 
contractor; nothing in 1924 or 1925.

Q So that during the five years in question 
the only amount spent for improvements was 
$962 in 1923? A Apparently.

Q Now, are there any other disbursements 
shown on the books attributable to these prem-
ises other than those that you have already men-
tioned? A No, there are not.

30 Re-direct examination by Mr. Hannoeh.

Q Who is the stockholder of this Surety 
ltealty Company? A Louis Kamm.

Q The only party in interest. What is the 
title of your account in which the $30,000 has 
been referred to? A Leaseholds.

Q What is the $30,000 the result of, do you 
know ? A Bepresents the valuation as of March 
1st, 1913, of the leasehold at that point.

Q In 1913, $30,000. A  Yes, sir.40
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Q That same figure has been carried along 
since March 1st, 1913? A  Absolutely.

Q And the March 1st, 1913, what significance 
lias that?

The Court: It was reduced year after 
year from 1913?

The Witness: It was reduced from* the 
time the income tax regulation was started 
in 1917 and it is put in a separate reserve 
account.

Q What is the significance of the date, March 
1, 1913? A That is the date the Revenue De-
partment allowed as the bases of securing the 
valuation of intangible assets.

Q Profits and losses are determined under the 
income tax ot‘ the property owned prior to 1913 
by its value as of March 1st, 1913, and the profit 
and loss resulting from the sale subsequent to 
that date? A Yes, sir.

tie-cross examination.

Q That figure, $30,000, reduced each year by 
the rent, in the income tax return? A  It was
put in the reserve accounts, which automatically 
work the same way.

Q I understand, Mr. Puder, that as of March 
st, 1913, the value of this lease was entered on 
•e books as $30,000. A That is right.
Q And in every year it has been so permitted 

"Mer tlie regulations of the Income Tax De- 
pai meat, that you have deducted a certain
~  (J)ecause ° f  the decreased value of that 
Iease? A That is right.

am°unt has been entered into a 
reserve account? A Right.



110
Henry S. Puder, re-cross.

Q And balancing the reserve account against 
the leasehold account the effect has been to de-
crease on the books of the company each year the 
value of the lease ? A That is right.

Q Now looking at the reserve account as of 
the last entry therein will you tell us how much 

10 has been put in that account for this purpose? A 
The reserve was first started in 1919 and there 
has been accumulated reserve to January 1st, 
1926, in the amount of $14,117.68.

Q, So that if you were asked to tell us at how 
much the lease was now carried on the books of 
the company, your answer would be $15,883, 
would it not? A Difference between $30,000 
and this reserve.

Q Which is $15,883? A $882.32.
20 Q What was it carried at as of October 1st, 

1925? A The reserve is only set up once a year.
Q' What was the condition as of that date? 

A The reserve at that time was set up for Jan-
uary 1st, 1925, and showed a credit balance of 
$12,352.97.

Q From what did you make the figure $30,- 
000—from what information? A Valuation.

Q Who put the valuation on it ? A By Mr. 
Kamm as of March 1st, 1913.

30 Q That was his value of that lease to him? 
A As of that date.

Q And the balance of value shown on the 
book as of October, 1925, was $17,647.03, is that 
right? A Representing the book balance- 
leasehold balance.

The Court: Tell me, at that rate, what 
would be the value of this lease on the first 
day of March, 1930? I want to get yonr 

4Q method.
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The Witness: Well, it would be— (inter-
rupted).

The Court: Just a fractional value?
The Witness: It would almost automati-

cally wipe itself out.
Mr. Hannoch: We rest, with the excep-

tion of reserving the right to call Mr. Berry 10 
for the purpose of proving what Dr. Cook 
considered the property worth subject to 
our lease.

Sur ety  R e a l t y  C o mpa n y  R e s t s .

Q Mr. Maier, you are a real estate man in 
the C ity  of Newark? A Yes, sir.

Q And how long have you been in the real 
estate business? A Nineteen years.

Q And in the course of your dealing in real 
estate have you had occasion to rent personally 
properties in the center section of Newark? A.
I have. That has been my entire business dur-
ing that time. 30

Q Aie you acquainted or familiar with the 
property known as Liggett V  store that was at

0 7," basement o f  that build ing? A  1 do. 
Ti  ,m yoar know ledge o f  values— rental

U es> w b a t  would VOM  s n i T umnlrl I\ f\ 4-1 Tv«T 

EDWARD J. MAIER, sworn.

Direct examination by Mr. Horner. 20

—  — o owj i c tuai, w as tu
ecorner ot Washington and Market street? A

les, sir.

Q Do you know that they occupied the first
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the lease on that property for four and a half 
years beginning October 1st, 1925? A I didn’t 
figure the value that way. I was asked simply to 
put it on a yearly basis. I put it on the yearly 
basis of $26,400.

Cross examination by Mr. Egner.

Q' How did you arrive at that figure t A 1 
arrived at that figure by taking rentals that had 
been made in the vicinity and arriving at a basic 
front foot value—rental value.

Q What basic front foot value did you arrive 
at? A $1,200 a foot. Basic value of $800 a 
foot, but the corner—adding 50 per cent, for the 
corner.

Q In other words, you based your figure of 
20 $26,400 on a front foot valuation of $1,200? A 

Of $800 on Market street, adding 50 per cent, for 
the corner of Washington.

Q $1,200 for this particular store? A Twelve
for that particular store, yes, sir.

Q And you say you base that on your knowl-
edge of rent reserves in other leases in the 
neighborhood? A Yes, sir.

Q What was that lease you had in mind? A 
I had in mind lease at 75 Market street, building 

30 consisting of store, basement, second, third and 
fourth floors.

Q Who is the owner of that property? A 
That is the Kirch-Harrison to the Robinson Com-
pany.

Q What was the date of that lease? A The 
date of that lease is October 1, 1924.

Q Is that for the entire building? A That 
is for the entire building.

Q What are the dimensions of the building? 
40 A Why, the building—the plot is 21 by 193.



113

Edward J. Maier, cross.

Q Is the building on the entire plot? A 
Covers a good part of the plot, yes, sir.

Q Doesn’t it cover the whole plot? A Yes, 
sir; it does cover the whole plot.

Q And has frontage on Campbell Place? A 
Yes, sir.

Q How many stories is the building? A Four 
stories.

Q Modern construction? A No, I wouldn’t 
call it modern construction.

Q How old is the building? A I suppose 
that building is fifteen or twenty years old.

Q Fifteen to twenty, eh? Now, what rent is 
reserved in that lease? A $12,000 a year net.

Q $12,000 a year net. Now, what does that 
figure per front foot for the whole building? A 
The taxes on the building Would be about $4,400.

Q That would make a gross rental of about 
$16,000? A Plus taxes, plus insurance.

The Court: $17,000?
The Witness: Plus insurance and main-

tenance and heat.

Q Are those sums paid by the tenants? A 
Those sums are paid by the tenants; yes, sir. I 
figure that brings the tenants’ rental up to over 
$20,000 a year.

The Court: You do not count heat in the 
rental, do you?

The Witness: We do, because the other 
lease provides for heating.

Q That is, Liggett’s provides for the heat ? 
A Yes, sir.

Q Now, just give me the items in your esti-
mate of $18,000 a year. $12,000 for rent? A  
$12,000 for rent.

10

20

30

40
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Q How much for taxes? A $4,400 was the 
last year we had a record of. Of course that 
will probably increase as we go along.

Q What else did you put in? A We put in 
heat.

Q How much for heat? A Well, I just esti- 
10 mated the heat and maintenance and insurance 

roughly as about $4,000.
Q Well, now give us the net estimate here 

now of how much of that $4,000 was for heat. 
A Well, we will say $2,000—about $1,800.

Q $1,800 for coal? A Yes, sir. This is a 
four-story building.

Q For coal? A Yes, sir.
Q And how much for insurance? A $500— 

$600.
Q All right. And what is the other item! 

A Maintenance.
Q What do you mean by “ maintenance” ? A 

Repairs to the building, and so forth, keeping 
the place in order.

Q How much? A $1,500.

The Court: A year?
The Witness: Yes, sir.

30 Q And anything else? A No, that is all.

The Court: How did you come to put 
$1,500 for maintenance—what items?

The Witness: You have a large building 
here.

The Court: To do what with the $1,500?
The Witness: Why, to keep the building 

in repair, any part of the building.
4Q The Court: What, painting, carpentering?
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The Witness: Anything, yes sir. Here is 
a lease that has ten years to run. It may 
need new flooring. There is a lot of things.

The Court: You put in $1,500 a year; ten 
years; that is $15,000. What is that used 
for, as you view it, in making up the esti-
mate? 10

The Witness: It may be needed for 
changing a show window, almost anything.
In the course of ten years, to keep a build-
ing up to date in a shopping district, you 
may have to rebuild your show windows, you 
may have to change your doors—may have 
to do a number of things.

The Court: They are not normal repairs ?
The Witness: They are not normal, but 

they are necessary in the maintenance of a o q 
building of that type.

. Q And for all these things you figure a base 
rate of a thousand dollars, approximately, a foot, 
don’t you? A Yes, sir.

Q And that is for a four-story building? A 
Yes, sir.

Q 193 feet deep? A Yes, sir.
Q Now, how much do you figure as a real ™ 

estate expert it would take to heat the Liggett 
store and basement per annum?

The Court: $2,000.
llie Witness: No; this is another prop-

erty entirely. I do not want to give a wrong 
impression. I am giving an estimate here 
of a four-story building. I would say prob-
ably three to four hundred dollars a year— 
four hundred dollars a year, possibly.

/

40
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Q Four hundred dollars a year. And what 
would you say the average cost of maintenance 
of the same store would be per year? A I don’t 
know. Figures of that kind are speculative en-
tirely. I would not build up my rental value of 
this property by any figure such as you are call- 

, q ing for now. This maintenance charge, for in-
stance, is one which has to do with the entire 
building. It could be divided up, but it can’t 
be done by me here in this way because figures 
of that kind wouldn’t be—that would be mis-
leading.

Q In the Liggett store the entire Washington 
street front was a show window, wasn’t it? A 
Yes, indeed. It would be a whole lot to change 
those show windows every year for ten years.

Q You say the lease was dated October 1, 
"0 1925, 75 Market street? A October 1, 1924.

Q How many years did it have to run? A 
Ten years.

Q The same rental? A Yes, sir.
Q That lease was made, was it not, after it 

had become public knowledge that the city was 
going through with the improvement of Wash-
ington street? A I guess it was, but I didn’t 
believe the property would be affected by that.

Q Why not? A To any great extent.
Q Why not? A Because west of Washing-

ton street—it might be slightly affected, but not 
so very materially. This property is quite a 
little bit west of Washington street, and is not 
so much affected by Washington street.

Q The widening of Washington street is go-
ing to bring a great many more people in that 
neighborhood; isn’t that so? A I don’t be-
lieve so.

40 The Court: Make room for more.
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The Witness: Yes, sir; it will make room 
for those there now possibly, but nothing 
about that particular improvement right 
there that would bring any more people 
there.

Q Have you read in the paper that the Public 
Service is going to run more trolley lines along 
Washington street now and more lines along 
Market street? A Yes, sir; I hear a lot of these 
things.

Q That is going to bring more people there?
A Why, I am not considering that in my esti-
mates of these properties.

The Court: That is not the question. ,
Nobody asked you what you were consider-
ing. Answer the question. 20

Q I am asking you whether that will bring 
more people there? A It probably will.

Q And the more people in the neighborhood 
the higher the rental values are, aren’t they?
A Exactly.

Q Now, what other lease did you have in 
mind in arriving at your base rental of $1,200 
a front foot for the Liggett store? A Had a 
lease at 63 Market street. 30

Q Give us the particulars of that lease. What 
Is the date? A Lease from Union Building 
Company to the F. & M. Grant stores.

Q What is the date of the lease? A Date of 
the lease is August 13, 1924.

Q And runs until when? A It expires Au-
gust 30, 1944.

Q August, 1944? A Yes, sir.
rental? A The rental is 

*1U,000 a year net for ten years and $16,500 for 40
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ten, with ten per cent, additional added for the 
cost of the additional building that was to be 
erected on the rear end of the premises.

Q What kind of a building is that, the size 
of it? A Why, the building is 28 by 123.

Q How many stories? A That is three 
stories.

Q This lease includes the entire building? A 
Yes, sir.

Q Did you have any others in mind? A 
Building at 140 Market street.

Q Give us the particulars of that. A Store 
and basement leased from February 29, 1924.

Q For how long? A For ten years. That 
is, the lease was dated February 29, 1924, begin- 

# ning May 25, 1924.
Q Ten years? A Ten years.

20 Q What rental? A Rental of $11,000 for 
six years and $12,000 for three additional years.

Q What are the dimensions of the store and 
basement? A 18—17 by 85.

Q That store is very much nearer Broad and 
Market street, isn’t it? A Yes, sir.

Q It is opposite the Bamberger store. It is 
on the first block, namely, block between Broad 
and Halsey street; is that right? A No, it is 
on the block between—yes, Broad and Halsey— 
no, Halsey and—let’s see. Wait a minute. This 
is west of Halsey street.

Q What number? A 140. Between Halsey 
and Market.

Q It is on the first block, between Broad and 
Halsey? A Yes, sir, between Broad and Hal-
sey.

Q Now, in fixing that rental value of the Lig-
gett store, you fixed it for a lease of how many 
years ? A I figured—fixed it for a term of the 

40 Liggett lease.
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Q Four and a half years? A Four and a 
half years.

Q And in fixing that valuation did you take 
into account the provisions of the Liggett lease, 
or did you assume an unqualified tenancy? A  I 
assumed an unqualified tenancy in that.

Q So that you are not prepared now to tell 
us how much you would reduce from that figure 
because of the special conditions and covenants 
of the Liggett lease? A No; I am not.

JULIUS H. C. FOGG, sworn.

Direct examination by Mr. Horner.

Q You are associated with the Liggett Com-
pany, Mr. Fogg? A I am.

Q In what capacity? A In the Real Estate 
Department.

^ How long have you been with the Liggett 
C om pany? A More than ten years.

Q In the course of your duties with the Lig-
gett Company did you have occasion to look 
around for a place to replace this store on Wash-
ington street? A I did.

Q What investigation did you make and with 
what result?

Mr. Egner: I object.
the Court: Objection overruled.

A You do not give me the exact time you talk 
a a * n  ̂ m?^e three or four investigations.

S! Confining your efforts to 1924 and 1925, 
o 1 this condemnation proceeding was going 

Well, at that time it was a checking up

10
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of all previous investigations, which included as 
far as I was able, everything in the vicinity; I 
will say over—-within two or three blocks.

Q When was that! A  No definite time. It 
is going on all the time. After once a store is 
in danger or approaching an expiration we are 
busy on it all the time.

Q Confine your testimony, please, to this par-
ticular store? A All right.

Q Did you make that investigation in 1924 
and 1925 when you found this store was to be 
taken from you? A Yes, sir.

Q And were you able to replace the store? 
A No.

Q Were you able to find anything in that 
vicinity which would take its place? A No. 

t)Q Q Did you have any offers made? A Yes, 
sir.

Q What were those ? A There were a great 
many—no, there were quite a number of offers— 
make them verbally—I have a few on record 
here in my correspondence. They do not com-
prise the whole.

Q Just let us have some that is in the 
vicinity of this store.

30 Mr. Egner: I object.
The Court: Objection overruled. It may 

have some bearing. I do not think it has 
very much. It may have some.

The Witness: Well, I was offered one in 
1924. In the correspondence I have I find 
only two letters. Most of our work isn’t 
done by letters.

Q What were the offers which were made to 
you for stores in this locality? What places and
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at what prices? A The only two I have are the 
two— (interrupted).

The Court: Contained in letters?
The Witness: The only two I have on 

record are here.
The Court: You may refer to those. 10
The Witness: One of them was number 

82 Market street—no, excuse me—that is in 
1925. 102 Market street, July 8, 1924.

Q And what is the size of that building? A 
Frontage of 16^ feet.

Q Of what depth? A By 100.
Q And at what offer? A  $11,250 to $11,750, 

graded over a period of nine years.
Q Was that net? A No, that is gross, but 20 

carries with it a bonus of $7,500 for the lease.
Q You mean you had to buy the lease from 

someone else? A Yes, sir.
Q That is on the opposite side of the street 

from the present store? A  Yes, sir.
Q What other? A  And $800 a front foot, 

as I figured it.
Q Now what other offer did you have?

The Court: 102 is a corner? 30
The Witness: I should say not, Judge;

I do not remember. No; it isn’t a corner.
116 was offered in June, 1924, 21 by 100.

Q 116? A  Yes, sir.

The Court: Corner?
The Witness: I should say not, sir. These 

are across the street.
40
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Q What size ? A 21 by 100, offer of $16,800 
a front foot.

Q $16,000? A Yes, sir.
Q For how long? A There is no stated time.
Q Do you recall how long? A Those are 

always matters of negotiation and I wasn’t in- 
q  terested so I didn’t find that out.

Q For a term of years; Liggetts don’t rent 
for one year. A No; stores are offered for 
three years or thirty years, and we have to 
negotiate them the way we want. I didn’t want 
this store so I didn’t— (interrupted).

Q You didn’t carry the negotiations any fur-
ther? A  No.

Q Now, did you have any others? A That is 
all I have got a record of. There were many 
others. At least there was conversation all the 

^  time.

The Court: Do you recall?
The Witness: No, sir.

Q Do you recall whether you had any in 
1925? A I have some letters, yes, sir.

Q Well, were those offers for stores? A 
The same, yes, sir.

30 Q What were those? A Here is one, 97-9. 
Unless an offer is good for something we forget 
it.

Q After you moved in October had you lo-
cated in the immediate locality? A W e  have be-
come located—we have another one near Broad 
street.

The Court : What became of this store, 
the operation of this store at Washington  
street—out of existence?

40r
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The Witness: I assume so, unless you as-
sume this one down here takes the place of 
it.

The Court: Where is the one, on Broad 
street ?

The Witness: In the low Prudential 
Building. 10

The Court: When did you go there?
The Witness: We are not there.
The Court: You are going to take the 

Petty Store?
The Witness: No, around the corner.

We have two in the same building.
The Court: You did not remove your 

stock from this store to any other store for 
operation?

The Witness: No, sir.

Q What else have you in 1925 ? A This 97-9 
was offered in April, 28th, 1925. That in-
volves a large building, comes out on Washing-
ton street by an “ L .”  , 1 ; *

The Court: Located on Market?
The Witness: Market, but going around 

back of this property in question and com-
ing out. 30

Q What number? A 97-9.
Q What was the value there? A It is diffi-

cult to answer. I can tell the figures he asked, 
ut it means certain price net with taxes.
Q WTiat did he ask? A He asked $26,000 a 

year net, taxes, alterations.

The Court: You are not helping me un- 
ess you can show the stores are pretty much'

40
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alike. He has got an “ L ”  here running on 
another street. I don’t know as your pres-
ent investigation is going to help me any-
how.

Q What kind of a building was that? A 
It is an old building; building that had to be 
remodeled a good deal; I figured it—

Q How many feet frontage on Market street?

The Court: Do you know what the build-
ing was ?

The Witness: Oh, sure. He calls it 25 
by 106, is the front building.

Q And what was the other building fronting 
on Washington street? A He says that is 25.9 

20 by 94.

Mr. Egner: I object to this offer.
The Court: He hasn’t finished yet. How 

many stories?
The Witness: Four stories.
Mr. Egner: I object as having absolutely 

no basis of comparison.
The Witness: This offer is more or less 

30 ambiguous although it comes from a nice 
office. If he means two buildings—if be is 
offering us two buildings at this price in-
stead of one, the store floor value of the 
store and basement as I figure it was $1,500 
a front foot. It would cost us if we took it.

Q $1,500? A Yes, sir. For my own benefit 
that is what I figured it would cost.

The Court: That is because you bad no 
use for the upper floors?40
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The Witness: No. That means the upper 
floors let to somebody else, but we would 
have to do it.

Q You mean if he meant one store. Suppose 
he meant both stores. Are you speaking now—• 
did that mean both stores or one store? A 
I am assuming that he offered both stores for 
that price.

Q And for both stores it would cost you $1,500 
a foot, is that right? A No; it would cost $1,500 
a front foot for the first floor and basement on 
Market street that we would use. If we went 
through the whole operation, which we would 
have to do, by the time we pay the tax money, 
the alteration, let the upper part, heat it, pay 
the insurance, and everything, get back whatever 
income we can, and the result is what we would 
pay for the store floor.

Q What would be the net under those cir-
cumstances per front foot? A The net to us 
for front foot, $1,500, that is my basis of com-
parison all the way along.

Q After counting in your rent? A Yes, sir.
That is the only way I can judge any of these 
prices.

Q After renting the rest of the property? A 30 
Yes, sir, the rest of the building.

Q Did you have any other? A  Yes, sir; 
here is 93 and 5.

Q And when was that and how large was it ?
A That was offered in June, 1925. That is 
store and basement, 26 feet deep by 140.
*9nnn?0W muoM A $19’000 for ten years,
* A TTf0r eleven years net, bonus of $35,000.

SJ Have you figured that in front foot? How 
much? A $1,200;

40
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Q What is the size o f it? A It is 26 feet 
overall. That means about 24 feet of store.

Q How deep? A  140.
Q Is there any other? A Yes, sir; number 

82.
Q That is on the other side of the street? 

10 A Yes, sir.
Q When was that? A That was in Septem-

ber, 1925.

Adjourned until tomorrow morning at 
10:00 A. M.

SECOND DAY.

April 15, 1926.

Continuation of hearing pursuant to adjourn-
ment, at the place and in the presence of the 
parties as before.

JULIUS H. C. FOGG, resumes the stand, for 
further,

3 0 Direct examination by Mr. Horner.

Q Mr. Fogg, when we adjourned last evening 
we were speaking about 82 Market, which you 
said was an offer made in September, 1925. 
What was the size of that building and what was 
the price? A 26 by 98, two-stories and a base-
ment.

Mr. Egner: You mean by price, the offer!
Mr. Horner: Offer, yes..

40
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Q What was that offer? A  $25,000 net, fif-
teen years, and $30,000 net fifteen years.

Q What does that figure a front foot for the 
store? A Well, I figured it about $1,000 a front 
foot, actual cost of the Liggett’s store.

Q And 82 is on which side of the street? A 
It is on the south side. jq

Q And do you consider that as desirable for 
your purposes as the north side? A No.

Cross examination by Mr. Enger.

Q Mr. Fogg, did you accept any of these 
offers? A No.

Q Why not? A Didn’t like any of them.
Q And you thought the rents were too high, 

too, didn’t you? A Ye$, sir.
20

ELMON MESERVE , sworn.

Direct examination by Mr. Horner.

Q Mr. Meserve, you are associated with the 
Liggett Company? A Yes, sir.

Q In what capacity? A Superintendent of 
Development. 30

Q How long have you been with them? A 
Almost twenty years.

Q Now in your duties as supervisor of de-
velopment what are your duties? A Opening 
and closing stores whereever they may be.

Q How many stores have you opened, Mr. 
Meserve, in your experience? A Well, more 
than a hundred.

Q How many did you close? A  j  W01lld 
say I have closed more than a hundred.

40
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Q And in the opening of stores did you have 
the purchasing of the fixtures that went into 
those stores? A Yes, sir.

Q In your control? A Yes, sir.
Q And in the closing of them did you also 

dispose of the fixtures? A Yes, sir.

The Court: Did you do that with refer-
ence to this Market street store?

The Witness: Yes, sir.

Q What was the value of the fixtures in the 
Market street store, Mr. Meserve, in the summer 
of 1924? A $16,500 about.

Q And was there any change in that value on 
October 1, 1925? A No, sir.

Q Now whht happened to those fixtures? A 
Well, there was a certain portion destroyed— 
we couldn’t use—and I should say about $3,500 
worth; and then the other portion that I could 
use was $6,500—about $6,500.

Mr. Hannoch: Pardon me. I did not quite 
get that last answer. What was that?

(Testimony read.)

o q Q You mean by that last figure, that is the 
value of those last fixtures which you can use 
over again in some way by either remodeling 
or replacement some place? A Yes, sir.

The Court: And then they were of the 
value of about $6,500?

The Witness: The part we used had a 
value 6f about $6,500.

Q You mean after placing? A Well, they 
would have to be remodeled.
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Q After placement they were worth that, is 
that what you mean? A What I am trying to 
say is that the fixtures as I took them out of 
the store were valued at $6,500. In order to 
take those fixtures and use them over again I 
would have to add about $6,500 more in re-
modeling and refinishing.

Q That difference of $6,500 represents the loss 
in remodeling and the placing in another store? 
A Yes, sir.

Mr. Egner: I object to the word “ loss.”  
The Court: We are not before a jury.

Q So that your total loss on those fixtures 
would amount to about how much? A  About 
$10,000.

The Court: * The same thing would have 
happened in 1930, wouldn’t it, when you got 
through with your lease?

The Witness: Yes, sir.

Q Was there an entrance to this store on 
Washington street? A Yes, sir.

Cross examination by Mr. Egner.

. Q You stated that the value of those fixtures 
m the summer of 1924 was $16,500. A  Yes, sir.

Q How do you arrive at that valuation? A 
ky the amount of fixtures there were in 

there and the cost of them.
Q Well, was the item of $16,500 the cost o f the 

fixtures? A No, sir.
Q What had these fixtures cost? A Why, I 

'Kould say in 1912 they cost about $10,000.

10
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Q In place? A In place and from then on 
we, of course, had to improve them.

Q You say in 1912 there was ten thousand 
dollars worth of fixtures put in? A Yes sir.

Q And that represented the cost of the fix-
tures plus the expense of installing them! A

1 0  N o -

The Court: He said “ in place.”
The Witness: In place.

Q Those fixtures were put in under your 
first lease, were they not? A Yes, sir.

Q How many fixtures were put in under your 
second lease? A Well, that is pretty hard to 
say. What I mean is, continuation and then 
there was a remodeling of the store. I can’t 
tell you exactly.

Q How much insurance did you carry on these 
fixtures in the summer of 1924? A I cannot 
answer that. It is out of my department, sir.

Q Can you find out and let us have that in-
formation? A I think we could.

Q You say that in all, $3,500 worth of fixtures 
were destroyed and that the value of the fixtures 
you saved was about $6,500. A Yes, sir.

30 Q The item of $6,500 which you referred to 
for remodeling the fixtures, that consisted of 
what—doing what? A The $6,500 worth is the 
fixtures that could be used in another store and 
remodeling them and refinishing them to fit 
another location, as it may be.

Re-direct examination by Mr. Horner.

Q What was the cost of removing those fix-
tures? A About $700.

40
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Q And would those fixtures decrease in value ? 
A Not for our purpose.

PAULINE PIRONE, sworn.

Direct examination by Mr. Horner. 10

Q Miss Pirone, you are associated with the 
Liggett Company? A Yes, sir.

Q In what capacity? A Statistician.
Q And in your duties as statistician do you 

have to do—have charge of the accounts of the 
different stores of the Liggett Company? A 
Yes, sir.

Q Did you have charge of the accounts of 
the Market and Washington street store of this .>0 
city? A Yes, sir.

Q Now, have you with you a tabulation of 
the income, expense, and so forth of that store?
A Yes, sir.

Q Do you know the fact of whether or not 
the gross income from that store ever reached 
$150,000, that is, since 1922 ? A  It has never 
reached that.

Q What does your tabulation show as to the 
profits on that store for 1924 and 1925? 30

Mr. Egner: I object.
The Court: What do you want to do, show 

loss or profit?
Mr. Horner: Not as such. I want to 

show the loss of profit as an item in the 
value of this lease, which I think we are 
entitled to show.

The Court: How do you expect to show 
it?

40
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Mr. Horner: I think it would be proper 
to show what we lost and show the actual 
value of what we had there, the valuation 
of the leasehold interest, not as a subject 
of damage hut—

The Court: I will let it in. I do not 
10 think it will play any part at all, but I will 

let you get your whole case in.

Q Will you just give me that information, 
what the profits were for 1924 and 1925? A 
1924, for the year, $5,306.

Q And up to October 1, 1925, when we were 
dispossessed! A $3,209.

(No cross examination.)
Mr. Horner: I am expecting- two other 

witnesses and I would like to reserve the 
right to put them on when they come.

The Court: Now, the McDonald.

EDWARD J. MAIER, recalled.

Direct examination by Mr. Bilder.

Q You are the same Mr. Maier who was on 
the stand here testifying in the Liggett case? A 
Yes, sir.

Q You have become acquainted with the prop-
erty at the northwest corner of Market and 
Washington streets, have you? A I have.

Q I refer you to the part of the premises 
occupied by the McDonald Company. You are 
familiar with that part of the premises? 
Yes, sir.40
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Q By R. E. McDonald, Inc.? A  Yes, sir.
Q And you know that that consisted of store 

floor 21 by 85? A Yes, sir.
Q And the basement of 21 by 85? A Yes, 

sir.
Q And the second floor covering the entire— 

A 44 by 98.
Q The size of the entire plot. Now, have 

you formed an opinion as to the rental value of 
those premises as of the 20th day of May, 1924? 
A I have.

Mr. Bilder: That, if your Honor please, is 
the date when the Commissioners filed their 
map and under the authorities the date of 
valuation. I will give both dates.

The Court: Has there been any varia-
tion in the valuation between the date of the 
filing of the ordinance and the filing of the 
Commissioner’s report? Is there any claim 
by anybody?

Mr. Bilder: I have found that there is a 
difference and that is the reaison I am 
obliged to present it.

The Court: All right. Any other claim-
ant claim the same thing? It might entail 
the bringing back of the witnesses.

Mr. Hannoch: We have taken a position 
as of October 1, 1925, in our proof. I under-
stood that was the date at which it was to 
be taken, because, irrespective of whether 
values were given in the condemnation suit 
as of 1924, nevertheless the tenants had been 
m actual enjoyment of the property up until

ctober, 1925, and that is the reason I 
proved mine to October, 1925. If there was 
any change theoretically we had enjoyed
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it up to that time and could not get it over 
again.

The Court: It is the value of the property 
at the time you were deprived of it.

Mr. Egner: My information is from our 
experts that there has been no change in the 

jlq value of the property between these respec-
tive dates, or the value of the leasehold.

Q What, in your opinion, is the rental value 
of those premises as of May 20, 1924? Total. A 
Total rental value without subdividing it?

Q Yes. A $34,176.50.
Q Per annum? A Yes, sir.
Q Now referring to the store floor, what is 

your separate valuation for that? I mean, how 
did you arrive at those figures? A I based 
it upon a valuation in 1920 of $700 per front 
foot; 21 feet at $700 per foot, $14,700.

The Court: In 1920?
The Witness: On May 20, 1924.

Q Now, with regard to the basement? A 
With regard to the basement, 21 by 85, con-
taining 1,785 square feet, at two and a half per 

o q square foot, $4,462.50.

The Court: The basement used for what 
purpose?

The Witness: For merchandising, in eon- 
junction with the main floor store.

The Court: Can the basement be used 
separate from the store ?

The Witness: No; it has no street en-
trance, only a store entrance—forms part o 

4Q the store.
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Q With regard to the second floor, or the 
floor above the store, what is your valuation as to 
that? A The dimensions of that are approxi-
mately 44 by 98, having 3,312 square feet at 
$3.25 a foot.

Q Makes a total of how much? A $15,014, 
covering the entire premises over the Liggett -j q  
store. They had the entire §econd floor.

Q Now did you form an opinion with regard 
to the valuation of the same premises—the 
rental value of the premises now as of September 
1st or October 1, 1925? A The store, 21 by 85, 
at $800 per front foot, $16,800; the basement,
21 by 85, 1,785 square feet at $2.75, $4,908.75; 
the second floor, 4,312 square feet at $4.00, $17,- 
248, making a total of $38,956.75.

Q Now, you are familiar with the terms of 
the lease? A I am.

Q You know that. In making those valua-
tions did you take into consideration that there 
was a clause in the lease against assignment 
or subletting except to a boot and shoe store and 
for cloaks, suits—ladies’ wear—you took that 
into consideration? A Yes, sir.

Q Did you also take into consideration that 
there was a provision in the lease that the land-
lord might upon nine months’ notice cancel the 30 
lease upon paying $25,000, the lease to run with-
out cancellation until October 1, 1926? Did 
you take that into consideration? A I took 
that into consideration.

Q Now, then, will you, tell us what you took 
^to consideration in forming that opinion? A

1 relation to the covenants of the lease?
A ur t° ’ 1 mean with regard to the valuation? 
c'a regard to the valuation I took into con- 
11 nation with relation to the store floor— I

40
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made my valuation there $700 a foot, and testi-
fied yesterday how I arrived at my conclusion on 
that. Now I am speaking of May 20—and $800 
on the other.

Q Yes. A  And the figures were arrived at 
on the same basis. With relation to the basement 

10 are—I figured that there being an elevator con-
necting the premises, the second floor, the base-
ment and the store floor, brought the three 
parcels in contact so as to become a single unit, 
the basement thereby offering the advantage of 
a display store entrance and being used for 
merchandising purposes.

The Court : Did they sell in the cellar?
The Witness: Yes, sir.

<>0 The Court: Did they sell goods in the
cellar !

The Witness : They did, as far as I know.
Mr. Egner: Do you know1?
The Witness : I was told that they did.
Mr. Bilder: That is the assumption.
The Court : I do not want any false as-

sumptions.
The Witness: I took that into considera- 

30 tion, that they did use it for merchandising.
The Court: You understood that?
The Witness : I understood that. I was 

told that was so.
The Court. You do not know?
The Witness : I was not there, no. I took 

into consideration that the second floor had a 
rather unique position, inasmuch as it was 
directly opposite the Bamberger store hav-
ing a display of show windows on the second 
floor of 44 .feet on Market street and ap-40
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proximately 98 feet, or over 90 feet on Wash-
ington street, making it in full view from 
both sides of Market street in a heavy shop-
ping district, so that in that respect the 
property was—stood in a class by itself and 
not comparable with other property on that 
particular block on Market street, on account -j n 
of the display Which it had on this great 
broad side, which could be used for adver-
tising.

Now, with relation to the McDonald use of 
it, it is very apparent from the photographs 
that we have here that that second floor not 
only gave McDonald a display there, but it 
brought his store floor which was on Market 
street and not on Washington street—it 
brought them out to the view of the people 0() 
who were doing shopping at Bamberger’s 
corner and made it practically the same as 
the Bamberger corner, with relation to its 
exposure and so on, so that that second floor 
had a specific and unique value that was not 
comparable with other properties in the im-
mediate neighborhood, with relation to its 
use.

Q Now, with regard to the permanence of this 
corner, its location and visibility. Have you any- 

mg to say with regard to that? A  Well, it is 
^dent you can see that the corner is in 

view from—coming through either Wash-
w l r  f reet °r Market street—that the Bam- 
0i ,.S.are 011 -M-arket street is really the center

£ £ T * L there- . There are rea11^
with fVi o+n T*ne °^ker corner that is comparable
street th« g° t0 the other side of thetraffic isn’t as heavy by any means,

3 0

4 0
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and on this side of the street the only other 
corner would be the corner of Halsey—northeast 
corner of Halsey and Market.

Q Did you take into consideration that Bam-
berger sells shoes? A Yes, sir. That is a great 
feature. The idea is to have a location opposite 

10 a department store and become able to sell the 
same kind of merchandise that the department 
store sells. That adds to the value of the loca-
tion.

Q Do you think that the display windows 
would affect Bamberger’s customers? A Ex-
actly. Not necessarily—yes, the customers that 
would come into Bamberger’s store.

Q Was the McDonald premises located in a 
district which was specially devoted to any par- 

20 ticular kind of business? A Women’s wear, 
generally.

Q And how did it compare with Broad street, 
where similar districts are established, in value 
and desirability? A Well, it is rather difficult— 
of course some of the Broad street locations and 
even some of the Market street locations would 
be more valuable, that is, locations between 
Broad street and the Bamberger store would be 
more valuable than one the other side of it.

3 0

The Court: What part of Broad street 
are you comparing now?

The Witness: I am not making a compari-
son. I was asked the question.

The Court: You said some parts of Broad 
street.

The Witness: Yes, sir.
The Court: We know some parts of 

Broad street would be very unfavorable.
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The Witness: I would say within the 
same distance.

The Court: From the four corners?
The Witness: Within the same distance 

from the four corners; and if you go north, 
of course, the comparison could not be made 
there, because that would be regarded as— 10
between Market and Hahne’s—would be 
better than this location, although it might 
not be the same distance from Market street.

The Court: You said that was a dry 
goods neighborhood?

The Witness: Yes, sir.
The Court: Are there dry goods stores in 

the neighborhood .except Bamberger’s?
The Witness: Well, I said ladies’ wear 

and dry goods, yes, sir. 20
The Court: I do not know the difference.
The Witness: Well, yes, sir—no, Bam-

berger’s is sufficient. There is a whole broad 
side block there.

The Court: I asked you whether there 
were any others in the neighborhood.

The Witness: Shoe stores on the other 
side of the street. Of course when we go 
west—(interrupted). 30

The Court: That is a furniture neighbor-
hood?

The Witness: I regard you are getting 
entirely out of this district when you go to 
the west of this.

rThe Court: The very next store and from 
men on is— (interrupted).

The Witness: Is the furniture district, 
yes, sir. ’

40
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Q Can you tell us whether the same consid-
erations influence your opinion with regard to 
the value September 1st or October 1st, 1925? A 
Yes, sir; same consideration.

Cross examination by Mr. Egner.

Q How long have you been in the real estate 
business? A Nineteen years.

Q And how many of them have you spent in 
Newark? A Nineteen years.

Q All the nineteen years? A Yes, sir.
Q Under what name do you trade? A I am 

t rading now under the name of E. J. Maier Cor-
poration. I was for eight years vice-president 
and secretary of the Louis Schlessinger Corpora-
tion, and general manager of the business.

20
The Court: That is a big concern?
The Witness: Yes, sir.

Q How many years has the Bamberger build-
ing been in its present location? A Oh, I should 
say Seven or eight years—eight years.

Q Is that as near as you can place it? A I 
think so.

Q Well, you have known that building during 
the past twelve years—you have known about 
the Bamberger store for the past twelve years! 
A  Yes, sir; not in that location though.

Q You say it has been there at least the last 
seven or eight or nine years. A Yes, sir.

Q All these considerations that you have 
mentioned arising from the location of the Bam-
berger store have obtained during the past seven 
or eight or nine years. A  Yes, sir.

Q In giving you the information on which you 
4 0 base your opinion, did the McDonald people tell
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you that they, got a reduction of rent some three 
or four years ago on the ground that they were 
not making any money? A  No; they did not.

Q So you did not take that, if it he a fact, 
into consideration in arriving at your opinion? 
A No; I based it entirely on the leases, the in-
formation concerning this particular lot of leases.

Q And I assume that the concrete leases that 
you had in mind in reaching your opinion on the 
McDonald property were the same leases you 
told us about in speaking about the Liggett prop-
erty? A Yes, sir.

Q In your opinion of the rental value of the 
McDonald property, and I understand that in 
the forming of that value you had in mind all the 
conditions and covenants of the McDonald lease? 
A Yes, sir.

Q You say that that had a greater value on 
October 1st, 1925, than it had on May 20th, 1924? 
A Yes, sir.

Q And you say that notwithstanding the fact 
that it would have been possible under the terms 
of the McDonald lease to terminate that lease 
one year after the first day of October, 1925 ? A 
By the payment of $25,000., yes, sir ; I considered

Q Ihd you think that a business concern 
would have been willing to take that McDonald 

°n ^  October, 1925, and to pay 
. ’ renfM for it with the knowledge that they

7  b<; required to leave the premises in one
-t My appraisal took into consideration 

—(interrupted).
^nswer my question. A  I took into con- 

thP H !0r[ ^  theN were Being indemnified to 
that 6111 °f $25,00°- in the event of their doing

10

20

30

40
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Q And you think that under those circum-
stances any corporation or individual who would 
have taken that property and fitted it up for his 
business would have been compensated by the 
payment of $ 2 5 ,0 0 0 . ? A  I did not regard  it 
quite that way.

10 Q How did you regard it? A  I regarded it 
as the value of the premises as occupied by Mc-
Donald and the conditions of their lease which 
indemnified them to the extent of $25,000. in the 
event of a removal being demanded by the owner.

Q So that in your opinion the payment of 
$25,000. would have amply indemnified a party 
for being compelled to vacate the premises at the 
conclusion of one year? A I didn’t say that. I 
wouldn’t—I didn’t consider it that way. I con- 

20 sidered that the rental at which I appraised it 
had taken into consideration the fact that there 
was a cancellation clause of $25,000. The ques-
tion of whether or not that would properly com-
pensate a person—if it didn’t, it must be taken 
into consideration as part of the rental.

Q I want to ask you this question as a real 
estate expert of nineteen years’ experience. Do 
you want us to believe that it is your opinion 
that on the 1st of October, 1925, you could have 
leased these premises to any concern that had to 
fit it up new for a term of one year on the pay-
ment of $38,956.75, with the understanding that 
at the conclusion of the year the tenant would 
have been put out on only the sum of $25,000? A 
No; I do not want to give you that impression.

Q You could not have done it, could you? A 
I don’t believe I could, no.

Q You do not want us to think so, do you! A 
No.

40
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Qi When did you see this building last? A 
Well, before it was torn down. I do not recall 
when that was.

Q How much of the building did you ex-
amine? A Why, I did not examine the building 
before making this appraisal—that is for the 
purpose of this appraisal. I have known the 10 
building for a long time.

Q When were you inside? A I have been 
inside—the building was gone when I made this 
appraisal.

Q Your opinion is not based on the actual ex-
amination of the inside of the building? A No; 
it is based upon my knowledge of the building 
and from photographs which recalled— (inter-
rupted).

Q The pictures that have been offered in evi- 20 
dence here? A Yes, sir; I made this appraisal,
I say, after this building was removed.

Re-direct examination by Mr. Bilder

Q Did you take into consideration in the tes-
timony and in the opinion you have given, that 

| e tenant was entitled to nine months’ notice 
Pnor to the first of October, 1926, of an inten-
tion of the owner or landlord to cancel the lease? 
A I did.

Q That if you had rented that for one year— 
or one year October 1st, 1926, that at the

whr uf 10n ° ^ ree months the tenant would know 
her or not—the first three months—he was

^  a n n̂e mon^ s ’ notice; did you take 
a into consideration? A  Yes, sir; I took 

that mto consideration.

make hi«6 tenant tad nine months in which to 
e hls arrangements ? A Yes, sir.

30

40
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Q1 Now, during the nineteen years you have 
been in business in and around Newark have you 
observed the increase in the population of the 
city? A Yes, indeed.

Q Does that increase in population affect the 
rental value of property? A It certainly does.

Q And has that increase in population been 
such as to increase the rental value of this par-
ticular property from year to year? A Of 
course the population, I suppose, has an affect 
upon it but locations are affected by local condi-
tions more than they are by increase in popu-
lation that is more distributed, and, of course 
from year to year we all know the traffic in-
creases but business changes and shifts from one 
place to another and the particular location 
might be affected by the local conditions rather 

2 0 than by the general condition like increased pop-
ulation.

Q Have you noticed whether pedestrian traffic 
has increased from year to year at this location! 
A  Yes, sir.

Q And does that affect the rental value of 
the property? A It certainly does, very much.

Q Does that intend to increase its rental 
value? A Increased traffic.

30

ADOLPH A. ROSENBHSH, sworn.

Direct examination by Mr. Bilder.

Q Mr. Rosenbush, are you an officer of the
R. E. McDonald, Inc.? A I am.

Q What officer are you? A President.
Q And how long have you been in the whole-

. n sale and retail shoe business? A Since 1891. 40
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Q Now, have you operated stores similar to 
the McDonald store in other parts of the United 
States! A I have.

Q And can you tell me about how many stores 
you have operated similar to that! A  About 
fifty.

Q At different times! A No, we have them 
now.

Q Chain stores! A  Chain stores, yes, sir.
Q Who in 1924 and 1925 owned the capital 

stock of R. E. McDonald Company! A  The 
Al. A. Rosenbush Company.

Q Now, are you familiar with the McDonald 
store! A I am.

Q When did you first observe that store— 
when for the first time did you know of that as a 
shoe stand! A That dates back to the time 
that Frazin & Oppenheim owned it.

The Court: When!
The Witness: Trace that back to about 

1913.

Q Frazin & Oppenheim had established a busi-
ness there, is that, right! A Yes, sir.

Q Then did you buy that Frazin & Oppen-
heim business at that location! A Frazin & 
Oppenheim failed in business and we bought the 
stock and fixtures.

Q At that place! A Yes, sir. Newark and 
also in New York.

Q Do you know what those fixtures in that 
s ore cost to install or what the replacement
loilj6 ^x ûres that you found there in

what they must have cost to install!

Mr. Egner: I object.

10
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Mr. Bilder: We are not going to ask 
what they cost. I am going to show the 
reasonableness of the value which we are 
fixing on it.

Mr. Egner: The question did ask what 
the cost was.

10
Q Can you answer that question, please? 

What, in your opinion, was the cost of the in-
stallation of those fixtures? A $17,000.

The Court: By Frazin & Oppenheim?
The Witness: Yes, sir.

Q A t what price did you carry them on your 
books? A Ten per cent, of that value, $1,700. 

20 Q And you carried them on your books on 
that basis ever since? A Yes, sir.

Mr. Egner: $1,700?
The Witness : $1,700.

Q Now, are you familiar with the fixtures 
and furnishings in those premises? A I am.

Q Will you look at this memorandum and 
30 tell me whether that is a list of what you re-

member were the fixtures in that store in May, 
1924? A The majority of these were.

Q Now, will you, with that list before you, 
give us the items of those fixtures? A Matter 
of shelves?

Q Yes. What were those shelves worth at 
the premises? A Well, do you desire me to 
say replacement value on those shelves?

Q Yes. What were they worth if you had to 
40 put others in their place?
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Mr. Egner: I object to the replacement 
value.

The Court : Overruled.

A $3,000.
Q What were they worth when taken out?

10
The Court: Assuming this witness is 

qualified.

Q Have you had anything to do during the 
years that you have been connected in the opera-
tion of these stores with the purchase and in-
stallation of the fixtures ?

The Court: Fixing up stores.
The Witness-: Yes, sir; I have.
The Court: In all of them?
The Witness: Not all of them.
The Court: Mostly all?
The Witness: I would say that I super-

vised about all of them. Carpets.

Q What are they worth taken out? A  These 
; carpets— (interrupted ).

Q 1 am talking about the shelving. What 30 
were they worth when taken out? A Only as 
ar as the lumber is concerned. In the matter 

1° replacement it would be then a question of 
repacing these shelves in a different unit, as to

e â 01 anĉ  as to the different cuttings that 
you v ould have to utilize them.

Q As shelving would it have any value? A
1 y as far as the lumber is concerned.

about ?What W°Uld y°U Say that {t is worth>
40
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The Court: Have you any experience 
with lumber? Go on with the examination.

Q Installation of shelving—have you had 
occasion to supervise the purchase of materials 
that enter into installation of shelving? A Yes, 
sir, I have.

Q You have acquired knowledge as to value? 
A Yes, sir.

The Court: He is qualified. Go ahead.

Q What would you say that as lumber it was 
worth? A All the way from twelve cents to 
twenty-five cents a foot we pay.

Q There are quite a number of items on this 
list and I do not want to take the time to go over 

20 all of them—what, in your opinion, was the loss 
which the McDonald Company sustained by the 
removal of those items?

Mr. Egner: I object.
The Court: Objection overruled.

A The replacement value—taking into consid-
eration the items that we could use and the 
amount of space that they covered in area, taking 
it upstairs on the first floor, second floor and 
basement, we figured close to ten thousand 
dollars.

Mr. Bilder: I would like to offer this 
memorandum in evidence for the purpose of 
furnishing a list—it is a list of furniture, 
fixtures and so forth, furnished by the wit-
ness.

The Court: And an a p p r a ise m e n t as well? 

Mr. Bilder: There are figures, but I am 
not relying upon the figures.40
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The Court: List of what?
The Witness: Fixtures.
Mr. Bilder: It furnishes a list of the fix-

tures and furniture that the witnesss has 
referred to in his testimony.

(Paper marked Exhibit McDonald—1.)

Q Now, after you learned that condemnation 
proceedings were instituted affecting this prop-
erty, what efforts did you make to get another 
location? A We made quite a number of efforts 
to locate ourselves, and my contract man spent 
considerable time here with the different agents 
in Newark, but we hadn’t been able to success-
fully locate ourselves up to the present time.

Q Can you describe some of the efforts which 
you personally made or participated in in an-
other location? A Well, we endeavored to get 
a location at number 97 and 99, the Ludlow & 
Squire Building. We endeavored to get the 
Ludlow & Squire store and building.

Q Where? A Right here on Market street. 
They were just within three doors of our own 
premises, but we couldn’t negotiate on it, be-
cause it was out of line—the price was too pro-
hibitive in order for us to make the proper con-
nection. ' \ ' • ' ' ’ *

Q Now, did you have any other negotiations 
with anyone else for the purpose of getting a 
location? A Yes, we did.

Q Who? A We had a party by the name of 
Berla.

Q What was that negotiation? A We nego-
tiated for his lease—store room.

Q Located where? A Located at H)3 Mar-
rm We weren’t able to negotiate on that.
ilie Pnce was too high.

10
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Q What was asked? A The price asked was 
$21,000 with a $10,000 bonus, and the $21,000 
represented a net figure. That would be plus 
the taxes and other matters.

Q What was asked in connection with the 
Ludlow & Squire property? A The Ludlow & 

10 Squire property, they asked us $20,000 and a 
$35,000 bonus.

/
Mr. Egiier: How much was that, the 

rent ?
The Witness: $20,000 net, There was 

furthermore—the negotiations on that also 
was for another building in the Washington 
street side, and that meant to purchase the 
building, for which they asked $200,000; and 
I didn’t care about purchasing any property 

20 in Newark, particularly being that the real 
estate had taken such a boom here within 
the last couple of years that it was just pro-
hibitive for any mercantile business with a 
single item of merchandise to make the 
grade, so we had to drop the negotiations as 
to those terms.

Q Did you conduct—did the McDonald Coiu- 
pany conduct that business from 1914 down to 
the time of the condemnation at that location? 
A I think so.

Q Do you know whether or not during the 
period of twelve years ending with October 1, 
1925, the McDonalds made a profit—whether a 
profit was derived from the operation of that 
store? A Yes, sir; we made a profit all but the 
last year.

Q All but when? A Two years—all but this 
last year or two.
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Q But during the twelve-year period what 
was the average profit?

Mr. Egner: I object.
The Court: What was what?
Mr. Bilder: Average profit per annum.
The Court: During when?
Mr. Bilder: During the twelve years of 

operation.
The Witness: About eight per cent.

Q I mean in dollars per annum? I mean the 
profit derived from the McDonald store. A 
Showed a total of about eight per cent, on the 
operation.

Q Well, is that all that was derived from the 
operation? A That was derived from the sales. 
That is the profit from the sales plus the profits 
from Boston.

Q What do you mean by the profits from 
Boston? A Well, we charge a unit a certain 
per cent, for our overhead and that is figured 
with the profit of the respective stores.

Q And can you tell, figuring that profit in, 
what the profit derived from that store was per 
annum an average? A 1 haven’t got the 
figures here, but I think— (interrupted).

Q You rely on your accountant for it? A 
Yes, sir.

The Court: The Boston and Newark 
stores together showed a profit of eight per 
cent, per annum?

The Witness: About eight.

Q Now, were you informed by your account- 
an as to what the average profit for that store

10
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—profit from that store by Al. Rosenbush & 
Company, the partnership, and R. E. McDonald 
together, taking into consideration that the AL 
A. Rosenbush Company owned all the capital 
stock of the R. E. McDonald— (interrupted).

The Court: You are asking whether he 
was informed by someone else!

Mr. Bilder: Yes. I want to lay a basis 
for the opinion as to the value of the good 
will.

The Witness: The figures are given to 
me by my comptroller for each respective 
unit.

Q And what were the figures that were given 
to you with regard to R. E. McDonald, the aver-

io  age annual profit? A The average—about eight 
per cent.

Q You cannot mention it in dollars and cents? 
A No, but we got the figures.

The Court: You cannot tell which of the 
stores made the profit of the unit.

The Witness: Yes, sir; I am speaking of 
the R. E. McDonald.

The Court: You said Boston and Newark.
The Witness: Boston and Newark—that 

is the individual store.
The Court: You cannot tell from which 

store the profit came that made up the eight 
per cent?

The Witness: Yes, sir.
The Court: Now, do you?
The Witness: Well, I go on record and 

say definitely it totaled about eight per cent 
40 from that unit.
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The Court: From the two stores?
The Witness: From one store, that is

B. E. McDonald store, taking in— (inter-
rupted).

The Court: Newark and Boston.
The Witness: But only as far as the ship-

ment is concerned, your Honor. I want to 10 
make thait clear. We have stores in Frisco— 
(interrupted).

The Court: We do not care about the 
other stores. We are talking about this unit.

The Witness: That is what I am en-
deavoring to explain, your Honor.

Q When you mention eight per cent, you 
limit yourself entirely to the profits which the 
McDonald books show; is that right? A Yes, 20 
sir.

Q You do not take into consideration the 
profits which your firm as the owner of the capi-
tal stock made on the operation; is that right?
A True; yes, sir.

Q And that the profit which your firm as the 
owner of the capital stock of that corporation 
upon the merchandise it furnished to McDonald 
made an additional profit of how much in per- 30 
centage, if you know? A Will you read that 
question?

The Court: How much the Holding Com-
pany made out of the profits of the McDonald 
Company ?

Mr. Bilder: No. Upon the sale—upon the 
delivery of merchandise which it furnished 
to the McDonald Company there was a profit 
separate and apart from the eight per cent.

40
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The Court: That is another thing. That 
don’t belong here at all.

The Witness: I am only talking on the 
figures of the R. E. McDonald Company as 
to its capitalization as to what it showed to 
us in its earnings that reflected an eight per 

10 cent, profit.

Have you formed any opinion as to the 
value of the good will of R. E. McDonald on 
May 20, 1924, and on October 1, 1925!

Mr. Egner: I object.
The Court: Objection overruled. Answer 

yes or no.
The Witness: Yes.

20
Q Will you state that opinion!

Mr. Egner: I object.
The Court: Objection sustained.

Assuming that the testimony of the ac-
countant will show that there was an average 
profit of $10,000 per annum from the R. E. Mc-
Donald store in Newark, what, in your opinion 

30 would be the value of the good will of that 
store on the date that I have mentioned?

Mr. Egner: I object.
The Court: Objection sustained, but I 

will permit, in view of the statement of 
counsel that he may desire to take the ques-
tion to the Court of Appeals, which he says 
has not passed upon the question that loss of 
good will is an element of damage, I will 

4Q permit the witness to answer.
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The Witness: In view of the number of 
years that we are in business— (interrupted).

The Court: Answer the question.

Q What is your opinion as to the value? A 
Fifty thousand dollars.

. . , ...• 10
Cross examination by Mr. Egner.

Q Mr. Rosenbush, you first took up this lo-
cation through the purchase of the stock and 
fixtures of Frazin & Oppenheim who had carried 
on the shoe business in the same place? A 
Yes, sir.

Q And they had failed? A Yes, sir.
Q How much of the shelving and other 

personal property that you included on this list, 
Exhibit McDonald 1, was in the property when «0 
you acquired the assets of Frazin & Oppenheim?
A I would say over seventy-five per cent.

Q And you paid for those assets the sum of 
$1,700, did you not? A Yes, sir.

Q In giving us your estimate that your dam-
age from the removal of those fixtures was 
about $10,000, you have in mind all of the items 
of personal property shown on your Exhibit 
McDonald 1? A Yes, sir.

Q You said on your examination that for 
the past year or two you had made no profit in 
this store in Newark? A I did.

Q You had a special sale, did you not, for 
practically a year before you vacated that build- 
Mg? A Yes, sir.

Q And you advertised extensively the fact 
that, the building was coming down and you were
caused to liquidate your stock in that store? A 
Yes, sir.

40
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Q Your original leases in this building were 
short term leases, were they not? A No; they 
were three and five year leases.

Q Three and five year leases, and do you re-
member that in the years 1917 and 1918, at your 
request, the Surety Eealty Company reduced 

10 your rent some $1,500 in each of those years? A 
I do not really recall it.

Q Now you do recall— (interrupted). A No; 
on my word of honor—I am here on honor, so I 
wouldn’t tell you—I should tell facts.

Q Maybe I can refresh your recollection.

The Court: He says he does not re-
member. Can you establish it?

Mr. Egner: I think he will remember it 
20 and save the trouble of calling another wit-

ness.
The Court: All right. It was simply a re-

duction for those years?
Mr. Egner: Yes.
Mr. Bilder: Objected to as incompetent, 

immaterial and irrelevant.
The Court: Cross examination.
Mr. Bilder: Not cross examination on 

30 anything that I brought out.

Q That—does this refresh your recollection 
on the subject matter of my question (showing 
witness paper) ? A No, not until I read it.

Q Well, read it.

The Court: He doesn’t remember. You 
got another witness who can tell about it 
in a minute or two.

4Q, Mr. Egner: Question withdrawn.
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The Court: Does the agreement show it?
Mr. Egner: It does.
The Court: If it shows it, put it in.
The Witness: I cannot recall it.
The Court: Put the paper shown to the 

witness in evidence.
Mr. Egner: I offer in evidence agreement 

of July 1, 1917, between the Surety Realty 
and McDonald.

(Paper marked Exhibit P. 10.)

ALFRED SACHS, sworn.

Direct examination by Mr. Bilder.

Q Mr. Sachs, are you connected with the 
Al. A. Rosenbush Company? A I am.

Q Is that a corporation? A It is.
Q Does that own the capital stock of the R. 

E. McDonald Company? A  It does.
Q And you keep the books of account of the 

Al. A. Rosenbush Company and of the R. E. 
McDonald Company? A I do.

Q Who keeps them? A They are kept in 
Boston by our bookkeeping department.

Q By the bookkeeping department. Are they 
under your supervision? A Partially.

Q Do those books contain the accounts of R. 
E. McDonald, Inc., also? A They do.

Q And have you examined those books for 
l̂e purpose of preparing a statement with re- 

kar to the profits, if any, derived from the 
conduct of that business by R. E. McDonald 
and Company? A I have.

10
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The Court: Newark?
The Witness: Yes.

. The Court: Or both?
The Witness: Both Newark and Boston.
The Court: Combined?
The Witness: Combined and separately.

10 They have been considered from both angles, 
your Honor.

Q I show you that paper and ask you if that 
is a statement with regard to those profits? A 
It is.

Q Prepared by you? A Partially by me.
Q Who was it prepared by? A By our 

bookkeepers in Boston under my supervision.
Q Under your supervision? A Yes, sir. 

There is a later statement than this.
Q What is that? A There is another state-

ment that you have, I believe, later than this. 
Possibly I have it in my case over there.

Q You mean typewritten statement? A Yes, 
sir; typewritten statement. There are some 
figures in different colored ink. You have it in 
your file over there, I think. Here it is. I have 
it.

30 Q Now does that show the net profit in each 
year derived from the Liggett store? A No, 
from the McDonald store.

Q I beg pardon. Prom the R. E. McDonald 
store? A R. E. McDonald store; profit or loss 
as the case may be.

Q Profit or loss. A Yes, sir.
Q Now, beginning with—it begins with 1914, 

does it? A It does.
Q And ends with what date? A October 27,

45 '  1925.
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Q Now, can you tell us how those net profits, 
if profits are shown, were arrived at? A The 
question is rather general but I can express 
myself in this way. We took the sales of the 
retail store, also the gross profits of the retail 
store, from which were deducted the expenses of 
the retail store. That gave us a profit and loss 
amount. Then we took into consideration the 
purchase account—all shoes purchased—the cost 
of that merchandise in Boston, which showed the 
mark for profit in Boston, and subtracted or 
added, as the case may be, where profit or loss 
showed, which gave us the net profit of the 
business.

Q And what did you find the net profit for 
1914? A $8,482.21.

Q For 1915?

Mr. Egner: I object on the ground that 
the profits have nothing to do with it.

A $9,954.60.

The Court: Objection sustained, but he 
will be permitted to answer.

A (Continuing.) 1916, $21,156.11; 1917, $26,- 
863.41; 1918, $27,887.22; 1919, $18,973.28; 1920, 
$18,310.22; 1921, $6,529.05; 1922, $7,216.63; 1923, 
$6,159.97; and a loss for 1924 of $6,263.98; and
up to the period of closing in 1925, $3,221.22 
loss.

Mr. Bilder: I offer this statement in evi-
dence.

(Paper marked Exhibit McDonald—2.)
The Court: Upon what capital invested 

were these profits?
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The Witness : I cannot tell you offhand. 
I would have to have my books to show the 
amount of money we have invested in the 
corporation, and the stock on hand, of 
course. I haven’t that with me.

10 Q Can you obtain it? A I can. We will 
have our books over here by noon today.

Q You will have them by this afternoon? A 
Yes, sir; we will have all the books here.

Q Do you know how these losses—why there 
was not a net profit for 1924 and for the period 
of 1925? A I do.

Q Will you state the reason? A When we 
received word in an unofficial way that the City 
was to take over the property, we realized that 
we had a rather large stock on hand—(inter- 

20 rupted).

The Court: Because of your closing out?
The Witness: Yes, sir.
The Court: Sacrifice sale of goods.
The Witness: Yes, sir.
The Court: Was advertised?
The Witness: Yes, sir; we did.

Q Can you tell us what loss was realized on 
closing out of the stock while conducting the 
sale—the sale itself?

Mr. Egner: I object.

Q Does the figure which you have given us 
of loss show—which you have given us there for 
1924 and 1925—show all the loss that was sus-
tained by R. E. McDonald upon its stock? A 
Only on the stock sold at retail in the store.40
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When we closed the store we had a stock on 
hand of $20,323, which we could not dispose of 
to the public on which we took a further loss, 
and I have those figures here.

Q How much was the further loss you took on 
that?

Mr. Egner: I object. 0
The Court: Objection sustained. The 

witness will be permitted to answer.
The Witness: $17,884.25.

Q Was there any further loss that you sus-
tained that is not embraced—that R. E. McDonald 
lost, which is not embraced in the figures you 
have already given us? A Yes, sir; we sustained 
a loss in the operation of the business during the 
closing out sale that was additional to our 
normal overhead.

Q How much did that amount to? A $11,817.
Q Did you personally make any effort to pro-

cure another location for R. E. McDonald, Inc.?
A I did.

Q What were those efforts—describe them.
A I discussed with several lessors the pos-
sibility of our subletting premises from them 
in order that we might continue in business. 30

Q Were you successful? A I was unsuc-
cessful.

Q Do you remember any efforts—specific 
efforts to procure a lease, and if so, with whom?

I remember clearly discussing with Mr.
ergamo, the gentlemen who has the tailor shop 

°n the opposite side of the street from us, the 
possibility of leasing a portion of his premises.

^ And what was the offer which he made to 
*011' ^  made an offer to lease a portion

40
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of the building to be erected after the City de-
molished the building on his side of the street— 
the property for which he held the lease for- 
providing we would erect a building, which would 
have compelled us to put forth a large investment 
of course, and in consideration of which he would 

10 lease us the entire premises in the new building 
for a sum in excess of $60,000.

Q Do you know what that would have made 
your rent a front foot? A I do not know.

Q You cannot figure that out? A No, I don’t 
know anything about that. It is out of my line 
entirely.

Q Do you remember any other effort that 
you made? A Yes, sir; I discussed the pos-
sibility of leasing the Williams store, which is 
about three doors towards the C ourt House 
from McDonald.

The Court: West.
The Witness: With the gentlem an who 

held the lease at that time, but whose lease 
was expiring in a comparatively short period. 
He in turn referred me to the m an holding 
the lease for a period of y e a r s  from the 
Frelinghuysen estate, the ow n ers  of that 

30 property. I also interviewed— (interrupted).

Q  What offer did you get there ? A  Oh, his 
proposition. He wanted a figure of $21,000 net 
providing we paid him a cash bonus of $10,000 
a year and made all improvements in the build-
ing ourselves.

Q What was the location of the Frelinghuysen 
property? A I have a blue print there that I 
gave you. It is on Mr. Kaufman’s desk. It will 
show exactly where it is. It is a small blue40
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print and will show all these properties. It is 
three numbers west.

Q That is near enough, three doors west. A 
Yes, sir.

Q Do you remember the dimensions of that 
property? A I do not, not without—about 21 
or 22 feet, to the best of my knowledge. Nothing 
unusual about it. I also became familiar with the 
proposition of the Ludlow & Squire building that 
was submitted to us by Ludlow & Squire, copy 
of which I have with me here.

Q Will you look and see that? A I have 
the actual option here from Ludlow & Squire 
(producing paper).

Q And that was the original offer for the 
property located at 97-9 Market street, is that 
right? A That is.

Mr. Bilder: I offer tlm t in evidence.
(Paper marked Exhibit McDonald-3.)

Q That was an offer in substance of what? 
A That agreed to assign the lease—assign or 
sell the lease they had on the premises 97-99 
Market street for the consideration of $125,000 
in cash, providing that they received the consent 
from their landlord to sell or assign said lease; 
also on premises 239 Washington street. They 
agreed to enter into a long term lease at six per 
cent, upon the true market value of said property, 
l ^ n i a i k e t  value for the next five years to 
be $200,000, said true market value to be fixed 
every five years; said rental to be net, tenant to 
pa> a carrying charges. This is an option that 
„ “  tro1m SePtember 30, 1925, to October 8, 1925, 
11 ei t e Ludlow & Squire corporate seal.
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Q Do you remember any other efforts that 
were made to procure a store? A Yes, sir• we 
combed—I! personally combed every possible 
clue that I had—available locations at hand in 
the vicinity.

Q Do you remember any other specific inci- 
10 dent where you received an offer? A I tried a 

restaurant on the other side of the street, op-
posite us, adjoining the Keith theater, or Proc-
tor’s, I believe it is called here.

Q What offer did you receive there? A A 
sum in excess of $20,000.

Q Wrhat space? A A  space infinitely smaller 
than the space we occupied. The proposition was 
out of reason as far as our interests were con-
cerned. We didn’t go into any great detail on it.

20 Q Have you any recollection of any other 
offers? A No; that is all.

Q Do you know how much was spent in ad-
vertising E. E. McDonald, Inc.?

Mr. Egner: I object.
The Court: Objection sustained.

Q During the period of the occupancy of the 
‘in ^ c-^onald store, which I understand began in 

1914, is that right? A Quite right.
Q And ended with October 17, 1925, is that 

right? A 1914 to 1925, right.
Q Do you know how much was spent for ad- 

♦ vertising by— (interrupted).

The Court: Do not repeat.
Mr. Bilder: I want to cover the period.
The Court: I have ruled on the subject 

4q matter.
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Mr. Bilder: May I have the answer for 
the purpose of the record f

The Court: No.

Q Do you know that by the terms of the 
lease with the Surety Realty Company a deposit 
of $7,500 was paid on account of the lease? A  j q  
It was.

The Court: Doesn’t that appear?
Mr. Bilder: It is in the lease.
The Court: Why ask about it?
Mr. Bilder: I want to call his attention 

to another fact.

Q Do you know whether that deposit has been 
repaid?

20
Mr. Egner: I object. I don’t see how 

that has anything to do with the division of 
this fund.

The Court: What is the relevancy?
Mr. Bilder: If there is owing here by the 

Surety Realty Company—I mean if it ap-
pears from the evidence the Surety Realty 
Company owes us any money, we are en-
titled now, that the parties have the matter ^  
before them, to settle our rights.

The Court: Objection sustained.

Q Do you know whether the basement in that 
store was used for selling or not? A  A space 
ln ie basement was used for selling for the
VPh t * 1Q 90 °

40
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Cross examination by Mr. Egner.

Q Did the McDonald Company or Mr. Rosen- 
busb have any other stores in Newark? A Yes 
sir; .we did have other stores in Newark.

Q . What other stores in Newark did you have 
1Q during this period? A We had a store—(inter-

rupted).

The Court: Who ?
Mr. Bilder: The McDonald Company or 

Mr. Rosenbush.
The Witness: We had a store in the Wise 

Building.
The Court: Who “ we” ?
The Witness: The Al. A. Rosenbush 

20 Company.
The Court: Why are you going afield 

now? Stay closer to the issue.

Q Referring to Exhibit McDonald—2, which 
is statement of profit and loss during a period 
of years, I notice you refer to Boston profits. 
What was the course of business between Bos-
ton and Newark—in the first place who owned 
the stock of shoes that were held from time to 

3 0  time at Boston—what company? A  AL A. 
Rosenbush Company.

Q And I understand the course of business 
was that the Rosenbush Company would sell 
goods at a price to the McDonald Company in 
Newark?. A Yes, sir.

Q And that was the wholesale price? A 
That was the wholesale price.

The Court: Wholesale price with a profit? 
40 ’ The Witness: Yes, with the profit.
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Q With a profit to the Rosenbush Company?
A With profit to the Rosenbush Company; that 
is right.

Q Dò you know how that wholesale price was 
fixed? Was it the current wholesale market for 
the goods? A It was a price that was com-
petitive with the price at which an individual 30 
retail unit might purchase merchandise were it 
in the market.

Q Elsewhere ? A Elsewhere.
Q So that the Rosenbush Company in Boston 

tried to treat the McDonald Company in Newark 
just the same as any other manufacturer of shoes 
would treat it? A Manufacturer— (interrupted).

The Court: As a customer?
The Witness: As a customer; that is 

right.

Q So that your statement here shows the 
profits of the Newark store are based upon the 
price paid by the Newark store to the Rosenbush 
Company and deducting expenses of the market-
ing of the goods? A That is true.

Q Now, on the basis of that can you tell us 
how much profit the Newark store made in 1914? 
A The Newark store made no profit in the year 
914. The Newark store as an individual store 

showed a loss.
Q Of— A $4,765.43.

year 1915 the Newark store lost
’ 7.01? A The R. E. McDonald store lost 

mat money; yes, sir.
Q And without undertaking to go through the 

gures or each year, the fact is that the figures 
^own m red under the caption “ Profit and 

^ere the losses sustained by the Newark

20

4 0
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store as a single unit here in Newark during the 
years opposite which the figures are placed! A 
May I trouble you to repeat that question? I 
did not quite follow you.

The Court: The red figures indicate losses 
 ̂ for the store for the years indicated!

The Witness: Yes, sir; the operation of 
that store, as their books show.

Q So that according to the books of the Mc-
Donald Company covering the period from 1914 
to October 7, 1925, inclusive, the McDonald store 
lost $84,125.82? A Now, just what books do 
you refer to, Mr. Egner?

Q On the books showing the transactions in 
the McDonald store.

^  The Court: The McDonald store lost that
much money—McDonald lost it?

The Witness: Yes, sir; the McDonald 
store here lost it in its operation.

The Court: But the Al. A. Rosenbush 
Company made its money out of the losses 
sustained by-—(interrupted).

The Witness: By the McDonald store.
The Court: Probably not just a loss, but 

the result of the profits was a loss to the 
McDonald store.

The Witness: The result of its profits; 
that is quite right.

Mr. Bilder: The McDonald Corporation, 
taking into consideration the store is owned, 
in fact, by Rosenbush.

Mr. Bilder: That is all.
I have one more witness that I will put 

in a little later. I do not know that it will40
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be necessary, but I will reserve the right if 
I find it necessary. I have one other witness 
that I will put on now.

BENJAMIN DALSER, sworn. 

Direct examination by Mr. Bilder.
10

Q What is your occupation? A Contract 
manager for Al. A. Rosenbush Company.

Q Are you familiar with the store of Mc-
Donald? A Yes, sir.

Q And have you been in it many times ? A 
Yes, sir.

Q Familiar with the fixtures contained in the 
store? A Yes, sir.

Q Have you had occasion to become familiar 
with the value of fixtures of that character, fur-
niture and fixtures, and installation? A Yes, 
sir.

Q How have you become familiar with such 
values? A From buying them from time to 
time.

Q During what period? A The last fifteen 
years.

Q Now, can you give us an opinion as to the 
value of those fixtures in that store in May, 1924, 
and in October, 1925, as they stood in the store? 
A Yes, sir.

Q Will you give us that opinion? A Ab( 
$15,000.

Q And how much, if any, loss was there 
removing those fixtures, such as could be 
moved, and such as could not be removed—wl 
was the loss with regard to them? A Yc 
question is not perfectly clear to me.

20
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Q The McDonald store was closed up on Oc-
tober 17, wasn’t it, 1925? A I think about that 
date.

Q What were those fixtures worth after the 
McDonald store was closed up and such as were 
capable of being removed were removed? A 

10 About $500.
Q What is that? A About $500.
Q So that your estimated loss is how much? 

A $14,500.
Q Have you a list of the fixtures there? A 

Yes, sir.
Q You have it before you? A Approximate 

figures.
Q I see. Now, did you make any effort to 

get another location after it became known that 
20 the condemnation was to take place? A Yes, sir.

Q What effort did you make?. A I tried to 
retain our location in that same block because of 
the peculiar position of our identity.

Q Yes. A McDonald was known in that 
block for ten or twelve years, and to have moved 
out of that block would probably have disrupted 
ourselves in so far as our following is concerned. 
McDonald in that 100 block or in that particular 

30 block was an asset. It has a value. People were 
accustomed to come into the store in that block, 
and to have gone across the street or into any 
other block we would have sustained a consid-
erable loss by getting away from the trend of 
traffic.

Q Did you find another location and start up 
business again? A I did not—I was not suc-
cessful.

Q Will you describe some of the offers which 
40̂  you received for space? A Yes, sir.
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Q If you received them. A One of them was 
Ludlow & Squire property—that is two doors 
west of us.

The Court: We have had all that, haven’t 
we, Mr. Bilder?

10
Q You have heard the efforts that were 

made— (interrupted).

The Court: We have had all that.
Mr. Bilder: I want to see if there are 

any others that the other witness have not 
testified to.

Q You have heard the testimony of Mr. 
Rosenbush and Mr. Sachs with regard to the 4)„ 
efforts that they made? A Yes, sir.

Q Now, were there any efforts that you made 
that relates to property other than that which 
they had testified to? A Yes, sir; two more 
proposals in that same block; I think 73 and 75.

Q What was the space involved there? A 
The space involved there was about 22 or 23 
feet by 190 feet. In fact, through to the next 
street or alley. The price asked was $20,000 
net, we to sustain the carrying charges.

Q Four-story building? A Yes, sir. We to 
sustain carrying charges and make whatever
P ysical changes were necessary, adaptable to 
our purpose.

Q What was that? A $20,000 net.
Q Did you find that suitable or unsuitable for 

your usiness? A Unsuitable for our business.

hibiTediately 1Uled 14 °Ut because i1; was pro-
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Q Have you received any other offer than 
already described here? A Yes, sir; the prop-
erty adjoining it, six-story building.

Q How much? A Six-story building, ap-
proximately the same dimensions in width and 
depth.

IQ Q What was the price offered? A $26 000 
net.

Q And did you find that suitable for your 
business at the price? A Not at the price, no; 
absolutely prohibitive.

Cross examination by Mr. Egner.

Q How long have you been with McDonald 
or Mr. Rosenbush? A About ten years.

Q Were you with them when he acquired the 
20 assets of Frazin & Oppenheim? A No, sir.

Q And you are not in a position to say 
whether his estimate of 75 per cent, of the fix-
tures in the store in October, 1924, and 1925, 
were there when they purchased from Frazin & 
Oppenheim? A Yes, sir; they were there.

Q They were there? A I am sure, because 
I have added to them since.

LUDWIG 0. SCHMIDT, sworn.

Direct examination by Mr. Horner.

Q You are the treasurer of the Liggett Com-
pany? A Yes, sir.

Q And have you been attempting to secure a 
lease on Market street? A I have.

Q To replace your Washington and Market 
street store? A I have.40
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George S. Salter, direct.

Q Did you finally locate one? A I did.
Q And lease has been made? A Lease was 

made to take possession May 1st of this year.
Q Where is that store located? A 159 Mar-

ket street; it is in the Prudential Building.
Q What is the size of 159 Market? A It is

by the alley. 10
Q What is the size of that? A Approxi-

mately 22 feet front by 65 feet depth, with base-
ment.

Q And at what price did you lease it? A 
$51,000.

Q For how many years ? A Fifteen years.

Cross examination by Mr. Egner.

Q That is within a very few feet of the 
corner of Broad and Market street, is it not? 20 
A That is right.

GEORGE S. SALTER, sworn. 

Direct examination by Mr. Horner.

Q You are connected with the Prudential In-
surance Company? A I am.

Q And what are your duties there ? A I am 
in the mathematical department of the Pru-
dential, whose duties are to make computations 
in connection with life insurance and interest.

Q Figuring annuities and present values? A 
Ins, sir.

Q What is the present value—how long have 
you been doing that ?

The Court: What is the present value— 
(interrupted).

30

40
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Lester Blau, direct.

Q Of one dollar for a period of four and a 
half years on a basis of four, five and six per 
cent.? A Four per cent., $4.04.

The Court: It is a table, isn’t it?
The Witness: No; that has to be com- 

IQ puted.

Q All right, Mr. Salter. A Four per cent., 
$4.04; at five per cent., $3.94; at six per cent., 
$3.84.

Mr. Horner: Mr. Egner has consented 
that there be put in evidence as part of our 
case the cost of improvements made under 
our new lease of the 8th of June, 1922, which 
took effect in October 1, 1922, and which is 

20 the lease now under consideration, which 
had four and a half years to go from Oc-
tober 1, 1925. That cost is $1,573.57.

Mr. Egner: I do not object to this man-
ner of proving it, but I do object to the 
materiality.

(Harrington and Ace Radio Company.)

30
LESTER BLAU, sworn.

Direct examination by Mr. Schwartz.

Q You are in the real estate business in New-
ark? A Yes, sir.

Q And are familiar with real estate values 
of property in Washington and Market streets, 
Newark? A I am.

Q As a matter of fact, you testified on behalf 
of the Surety Realty Company before the Com-
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missioners in the condemnation proceedings? A 
I have.

Q You are very well acquainted with this par-
ticular property? A Yes, sir; I am.

Q Coming to this property now, are you 
familiar with the store occupied by the Ace 
Radio Shop? A I am; yes, sir. 10

Q What would you say in your opinion is 
the actual rental value of that store on October 
1, 1925? A I would give its value at $350 a 
front foot or $5,250 for 15 feet by 44 feet deep.

Mr. Schwartz: I might say at this time 
it is not for four and a half years because 
the lease expires September 15, 1926; that 
is, our lease with the Surety Realty Com-
P a n y ‘  20

Q Are you familiar with the store imme-
diately adjoining that store on the north? A 
Yes, sir, I am.

Q What would be the value—the annual ren-
tal value of that store? A $3,000 a year, being 
10 by 18. That is $300 a front foot.

Q Now, the third and fourth floor over the 
cDonald shoe store. What is your value or 

your opinion of the annual rental value of those 30 
two floors? A My value would be for the third
4«°/’ 75 CentS a square foot or $3,430 a year for 
’ 40 square feet, and for the fourth floor at 50 

cents a foot or $2,420, making a total of $5,850.
\ Would that rental, in your opinion, be 

any ess ^ there were no lease for a term of 
years on the property? A Well, there would 
^questionably if there were a lease there it 
_TU ,en̂ a.nce rental value of that property 
er the prices I have given, but I feel under the 40
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monthly tenancy that the values I have given 
are correct.

Cross examination by Mr. Egner.

Q Then, it is your opinion, Mr. Blau, that on 
the basis of the monthly tenancy such as exist- 

10 ing the Surety Realty Company were getting 
only about two-thirds of the monthly rental value 
of that property? A Yes, sir; I haven’t com-
puted it, but if that is the correct computation.

Q Did you have any customers for those two 
floors at any such prices? A No, I did not.

Q Is it your opinion that those floors were 
worth the amount you have specified without any 
alterations or changes in them? A I would say 
in answer to that that they were not, but that 
under those rental values the landlord could 
readily expect the tenant who would take the 
premises to make those changes.

Q So that it is your opinion that a tenant 
would be justified in paying those sums and in 
addition thereto making changes and alterations 
in the premises? A Yes, sir; whatever was 
necessary.

4  ̂ Q And this notwithstanding the fact that the 
possible limit of tenancy would be four and a 
half years? A Yes, sir.

Cross examination by Mr. Horner.

Q Would you say that the rental value of 
property on Washington street, approaching 
Market street from the radio store—the restau-
rant you speak o f—would be more or less 
valuable? A I didn’t get the question.

v
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William R. Heyer, direct

The Court: Suppose there were stores 
nearer to Market street than the one that 
you refer to—would they be worth more? 

The Witness: Yes, sir; I would say so.

Q In other words, the value as you approach 
Market street of Washington street frontage 
would be more valuable as you approached Mar-
ket street, would it not? A Yes, sir.

WILLIAM R. HEYER, sworn.

Direct examination by Mr. Schwartz.

Q Mr. Heyer, you are one of the defendants 
in this suit and with Mr. Hocter operate or 20 
operated a radio store from the Surety Realty 
Company at Washington and Market? A Yes, 
sir.

Q When did you get out of that?

The Court: They all went out in October,
1925.

Q Did you also occupy a store adjoining that 
property? On the north? A Yes, sir. 30

Q Did you occupy the entire store or— (inter-
rupted). A The entire store.

Q What front did it have on Washington 
street? A Approximately fifteen feet.

Q Was there any part of that store vacant 
and unoccupied by you? A  No, sir.

The Court: What was the rent of that ?
The Witness: Month to month rental, $75

a month.
40
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William R. Ileyer, cross— re direct.

The Court: Any other store north of you 
in that building?

The Witness: No ; no other store north 
of us in that building.

Cross examination by Mr. Egner.
10

Q You were right next to Liggett’s, weren’t 
you? A We had two stores; small store next 
to Liggett ’s and the one next to it formerly oc-
cupied by the lunch room.

The Court: The radio is the one next to 
Liggett’s.

The Witness: Yes, sir.
The Court: Month to month?

20 The Witness: No; the one next to Lig-
gett’s we occupied on a lease.

Re-direct.

Q Were you ever given three months’ notice 
or any notice to get out of the store formerly 
occupied as a lunch room? A No; never.

Q Did you get another store in the immediate 
vicinity or as nearly immediate as you could on

30 Washington street for your radio business! A 
We did.

Q Are you there now? A  We are.
Q What is the number of that store? A 217.
Q With reference to that store, is that fur-

ther north from Market street? A Yes, sir.
Q How much further north is it? A Well, 

it is on the next block—one block above—two 
blocks counting—between Academy and Bank- 
two doors from Bank.

40
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William R. Heyer, re-direct.

The Court: Bank is the first street north 
of Market?

The Witness: The first street is Camp-
bell street.

The Court: In between Bank and Market I 
The Witness: In between Bank and 

Market. 19

Q What are you paying rent there? A 
Monthly, four hundred and fifty dollars.

Q Under a lease? A  Under a lease.
Q Is that the lease? A Yes, sir.

Mr. Schwartz: I offer it in evidence.
(Paper marked Exhibit H. &H. 1.)

Q In moving your store from the place at 20 
241 Washington street to 217 Washington street, 
were you able to utilize any of the fixtures in 
the old store? A Very little, nothing but prac-
tically—nothing but a show case, that was about 
all

Q Can you tell us in dollars and cents what 
the loss to your fixtures was in moving them 
from your old store to your present location?
A Approximately $800.

No cross examination.
30
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John Harrington, direct.

.JOHN HARRINGTON, sworn.

Direct examination by Mr. Schwartz.

Q You were engaged in the business of con-
ducting a billiard parlor on the third and fourth 

1Q floor of the property on the northwest corner of 
Market and Washington street, were you not! 
A Yes, sir.

Q How long had you been there? A Be-
tween seven and eight years.

Q When you first came into possession did 
you hold under a written lease for a term of 
years? A I did.

Q Who was your landlord? A Mr. Kamm. 
Q After that lease expired did you remain 

in possession? A I did.
20 Q Under what arrangement? A Monthly 

arrangement.
Q Can you give us any reason for your being 

in possession as a monthly tenant?

Mr. Egner: I object.
The Court: Let it in.

A Why, Mr. Kamm wouldn’t renew the lease 
30 f0rm e-

The Court: When did your lease expire? 
The Witness: Well, from the time I 

started there— (interrupted).
The Court: When did your lease expire! 
The Witness: I couldn’t tell the exact 

date.
The Court: How long were you there as 

month to month tenant before you quit in 
October, 1925?40
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John Harrington, direct.

The Witness: Between two and three 
years.

Q Isn’t it a fact, Mr. Harrington, that yon 
had several conversations with Mr. Kamm con-
cerning rental, bnt you could never agree on the 
rental and that nothing was said as to proposed  ̂„ 
condemnation and eviction?

Mr. Egner: I object.

Q Did you ever have negotiations with Mr. 
Kamm as to the signing of a lease? A Well, I 
made Mr. Kamm an offer for the premises.

Q How much did you offer him? A  $5,000.
Q Did he accept it? A No.
Q Give any reason for refusing it? A He 

walked away from me.
Q Say anything? A Nothing.
Q How many billiard tables did you have in 

your place of business? A Thirty-four.

The Court: Both floors?
The Witness: Yes, sir.
The Court: Same price on both floors?
The Witness: Same price.

Q You are familiar with the cost of billiard 
tables retail value, are you not? A  Yes, sir.

Q What, in your opinion was the market 
value of your pool tables on October 1, 1925?

Mr. Egner: I object.
The Court: Objection sustained. You 

m&y answer.

A $5,000.
40
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Louis Kamm, direct.

Q When you were evicted on October 1,1925, 
what did you do with the pool tables? A Sold 
them.

Q Who did you sell them to ?

Mr. Egner: I object.

Q What did you get for them?

Mr. Egner: I object.
Mr. Schwartz: I desire to establish our 

loss.
The Court: Same ruling.

Q Answer the question. A $1,750.
Q Will you explain the reason why you got 

so little money for them? A I got all I could 
for them at a sacrifice, and that is all they would 
bring at forced sale.

(No cross examination.)
Mr. Lane: We want to call Mr. Kamm 

again.
The Court: Main case?
Mr. Lane: Yes, and something that was 

brought out by the accountant.

LOUIS KAMM, recalled.

Direct examination by Mr. Lane.

Q Mr. Kamm, it was brought out yesterday 
on cross examination of your accountant that m 
your books commencing in 1913, you carried this 
lease at $30,000. Will you tell me under what40
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louis Kamm, direct.

circumstances that figure of $30,000 was put in 
the books? A The leasehold was one of the 
assets that I took in the dissolution' of another 
company, of which I owned a fifty per cent, in-
terest, and having owned the entire leasehold 
when I went into the Surety Realty Company I 
just arrived at that figure as part of the original 
cost of the leasehold, which at that time was 
$38,000.

Q That is the original cost? A The 
original cost of the leasehold; referring to an 
original payment of $25,000 that was paid to 
Kresge or the Kresge Company, and the balance 
was made up for improvements, steel construc-
tion work installing an elevator for the tenants.

Q You bought the lease from Kresge? A 
Yes, sir.

Q Paid them $25,000 for it, is that what you 
mean? A Yes, sir.

Q Will you tell me how that figure of $25,000 
was fixed? A Paid in cash.

Q How the figure of $25,000 was arrived at. 
A Kresge had spent some money in the prop-
erty and in a chat which I had with him— (in-
terrupted).

Mr. Egner: I object to conversations with 
Mr. Kresge.

The W itness: I will change that.
The Court: Do not change anything.
The Witness: During the negotiations
r* Kresge, who took a lease, corner of 

Green and Broad street— took it on con-
templation of a new building being erected 
y Bamberger down the street— he had 

gone into this location— (interrupted).

10

20

30

40
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Louis Kamrh, direct.

Q  Tell ns what was said between you and Mr. 
Kresge by which, or the facts the result o f which 
this $25 ,000 - figure was fixed. A  H e  spent that 
money. That was his cost.

The Court: You are not answering the 
-Q question, even, of Mr. Lane.

The Witness: Kindly put your question 
again.

Q What was the conversation between you 
and Kresge—not exactly what was said, but the 
substance of what you said and w hat Kresge 
said by which this figure of $25 ,000  was fixed. 
A Kresge said that he would like—the business 
of the Kresge Company in the store was not 
successful at that time from a leaseh o ld  rental 

20 standpoint; he had spent $ 2 5 ,0 0 0  on the premises 
and if he could get $ 2 5 ,0 0 0  that he would sell 
the lease. I happened to be in Detroit. I came 
back and closed the deal with him in Newark for 
$ 2 5 ,00 0 .

Q Now, was there at that time any attempt 
upon your part in the directing of the entry of 
this figure in yopr books to fix any value on that 
lease? A No; couldn’t fix the value. That 

2Q was the cost.

The* Court: Perfectly proper charge in 
his own account, Mr. Lane.

Q Could you at that time fix a value upon a 
long term lease? A No.

Q Why not?

Mr. Egner: I object.
The Court : The answer is so perfectly 

obvious I don’t see why the question is4 0
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Louis Kamm, direct.

asked. I suppose the $30,000 item was 
brought in to detract from the value that you 
put on it.

Mr. Lane: Yes. I am now trying to ex-
plain the $30,000 figure.

The Court: That he has done. As a 
charge against himself he used the item of 
$25,000 and $5,000 that he put in, in money. 
He put that down as $30,000. The argument 
is that it is no standard of the value of this 
lease.

Mr. Lane: Exactly. I am trying to show 
why it is not a standard of value of the 
lease and never was a standard of the value 
of this lease.

The Court: Isn’t it shown without proof 1
Mr. Lane: I was afraid not. That is all 

I wanted to show. I wanted to show the 
circumstances surrounding this transaction 
which would demonstrate that that figure or 
any other figure which might have been put 
down at that time was no criterion of value 
at all at the present time. In other words 
that the circumstances were such— (inter-
rupted).

The Court: You may ask the question.

I Q Now, Mr. Kamm, do you remember the 
laestion! You said you couldn’t put a value
PPcn the lease at that time and I asked you why 
plot.

The Court: Because he did not know 
what he was going to get for it afterwards—  
idn’t know what he was going to get out of

10
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40
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Louis Kamm, direct.

the property afterwards. That is the an-
swer.

The Witness: Yes, sir.

Q Let me ask you one other question, Mr. 
Kamm. When was it, during the time of the ex- 

10 istence of this lease—when was it that the value 
of this lease or the rentals to be obtained from it 
became—rather, was taken out of the specula-
tive field? A When the last renewals were made 
of the term leases between Biker and Liggett, 
which leases are in evidence, the speculation was 
taken out.

The Court: There was certainty then?
The Witness: And when the McDonald 

lease—I got the security of the absolute 
financial guarantee in the form of Mr. Al. A. 
Bosenbush personally in addition to cash 
security, and the Liggett Company, of course, 
they are responsible, and with the two major 
leases, all speculation was taken out.

Q Did anything happen with respect to that 
neighborhood that had an effect upon the rental 
values there? A Yes, sir; the sale of the Bam- 

30 berger property and the squaring of their store 
front which has accomplished the bringing of the 
Bamberger store up to my leasehold.

Q That was about when? A I can’t give 
you the exact date when the last annex was built 
on there.

The Court: Which end was annexed, the 
Market street end?

The Witness: Yes, sir; right up to this 
4 0 property. It was the Credit System Build-
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ing, Hyman’s Building and property owned 
by Sickle there, all of which rounded out the 
Bamberger store and brought it up to the 
corner of Washington street.

Q And that was about 1921, wasn’t it? A 
About 1921—I don’t know, ’21 or ’22— ’20 or ’21.

Q It was at that time? A  It was about that 
time, yes, sir.

Q Now, Mr. Kamm, at the time of the lease 
back in 1913, ’14 and ’15 and so forth, the rentals 
were not what they are now, were they? A 
No. The schedules—there is a schedule there. 
We have some old leases which shows Rosenbush 
originally paid $8,500 for that lease.

Q And the others were in proportion? A 
The others were in proportion, except—

Q Do you remember what your net return 
was in 1913? A 1913?

Q Yes. A The books are in evidence. They 
were about—

The Court: You do not claim any excess 
over your lease. You do not say your lease 
is worth more than the return you got from 
your sub-lessors?

Mr. Lane: No, sir.
The Witness: The present agreement, 

long term lease— (interrupted).

Q borne testimony has been given this morn-
ing—are you familiar with this schedule? If you 
are, will you refer to it and tell us what your 
net return was in 1913?

The Court: What is that?
The Witness: Memorandum 1 have of 

some papers. By referring to it I refresh

10
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Louis Kamm, direct.

my memory that the net annual income at 
the beginning of the term of the lease was 
$3,712.

The Court: You mean your profit?
The Witness: That is the beginning of 

the lease.
10 The Court: Your profit?

The Witness: Yes, sir; on my investment.
Mr. Egner: At the beginning of your 

ownership after yon bought from Kresge?
The Witness: Yes, sir.

Q Now, do you know or, it has been testified, 
Mr. Kamm, that that valuation, if you call it 
such, placed on the books in 1913, has never been 
changed on your books. Do you know anything 

"0 about that at all? A I left that entirely to the 
accountants for information in figuring out what 
the proper income tax was, and paying it, but 
never changed the original amount that was ex-
pended for the lease.

Q Something has been said today by some of 
the witnesses—the witness before the last—oc-
cupying the whole of the store instead of two 
stores—rather where you said one half was oc- 
cupied. A Well, one of them, I understood, 
had been used as a permanent lease and the 
other as a temporary lease.

Q You said that the most northerly part of 
the store on Washington street was vacant; you 
are mistaken in that? A I am in error as to 
that, because it just changed recently.

Rece ss .

40
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David Houston, direct.

DAVID HOUSTON, sworn.

Direct examination by Mr. Egner:

Q You are in the real estate business in 
Newark and president of the E. E. Bond & 
Houston Company! A  Yes, sir.

Q How much experience have you had in real 
estate! A I have been in business in Newark 
for twelve years.

Q Are you familiar with the premises at 
the corner of Washington and Market street in-
volved in this case! A  I am.

Q Did you prior to the sessions before the 
Assessment Commissioners in connection with 
the widening of Washington street, examine these 
premises! A I did.

Q Will you tell us what, in your opinion— 20 
tell us first, whether, in your opinion, there was 
any change in the rental values of these premises 
as between October, 1924, and October, 1925! A 
Quite unappreciable.

Q Now, referring—you know what part of 
the premises were occupied by the Liggett Com-
pany! A I do.

Q Will you tell us what the rental value of 
those premises was in October, 1925—October, OA 
1924! J0

The Court: October, 1925.

Q October, 1925. A $700 a front foot, in 
my opinion.

Q And what would that amount to for the 
space occupied by the Liggett Company! A  
Approximately $15,000.

Q Now, do you know what part of the prem-
ises were occupied by the McDonald Company!
A 1 do. 40
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David Houston, direct.

Q Will yon tell us what, in your opinion, was 
the rental value of those premises as of the same 
date? A The McDonald store was 21 by 85, 
the ground floor. The value of that was $350 a 
front foot, and basement, approximately 1,600 
feet at $1.00 a square foot—$7,350, the first item; 
second item $1,600, for the basement, and the 
upper floor, approximately, inside measurements, 
about, approximately, 4,000 square feet at $2.00 
a square foot.

Q That would make a total rental value of the 
entire portion occupied as how much? A 
$16,900—$17,000 in round figures.

Q Now, take the third floor, what would you 
say was the rental value of that third floor as of 
October, 1925, and in its condition as you found 

90 it at the time of your examination of it? A 
Forty cents a square foot, about $1,600.

Q And will you give us the same testimony 
with respect to the fourth floor? A About 
thirty cents a square foot, in the condition in 
which the premises were.

Q And what would the amount be at thirty 
cents a square foot ? A $1,200.

Q You say “ in the condition in which the 
2Q premises then were.”  Is it your opinion that a 

larger renit could have been obtained with im-
provement and alteration? A Yes, sir.

Q Tell us what your opinion is as to the 
rental value of the store occupied by the Ace 
Radio Shop. A As I understand it, that store 
was 10 by 18. Is that the store you refer to?

Q No, that was the restaurant—yes, 10 by 18. 
A $200 a front foot, considering the short 
depth.

Q That makes how much? A $2,000.40
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David Houston, direct.

Q And how about the store occupied as a res-
taurant, the last store on Washington street? A  
I haven’t got the plan. I understand that store 
was 10 by 40, the depth.

Q 15 by 40. A 15 by 40, $250 a front foot, 
on the basis of a lease.

Q On the basis of a lease for how long? A  10 
Three or five years.

Q Now, in getting at these rental values, 
what considerations have you had to get around?
A The location—the relative location, the ap-
proximate business requirement for the neighbor-
hood and rentals that are fixed—any recent 
rental in the particular section, especially west 
of Market—west of Washington street.

Q Mr. Maier, Mr. Houston, in jusifying his 
opinion as to the rental value of these premises, on 
referred to a lease of premises which he desig-
nated as 75 Market street, referring to the net 
rental of $12,000 a year. Are you familiar with 
those premises? A I think Mr. Maier made a 
mistake on the street number. That should be 
73 Market street.

Q 73. The dimensions of that property are 
what? A 21.6 by 194.

Q Running through to Campbell? A Run-
ning through to Campbell street. Not an alley. 3 0 
It is a street.

Q And the rental reserve in that lease is how 
much? A $12,000 net. The taxes and insur-
ance in addition, bringing it up to approximately 
7~1 haven’t got the insurance, but the taxes are

»400, and I assume the insurance of the build- 
mg was probably in the neighborhood of $600, 
ma mg $17,000 a year gross to the tenant.

* Now, have you analyzed that rental so as 
0 e able to tell us what, on the basis of that 40
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rental, the front footage was for the store? A 
In the first place the store is 196 feet deep. It 
is a four-story building, the second floor being 
a secondary story—what we call a second storv 
show room with large windows. I have averaged 
the—allowed a dollar, a very moderate sum— 

IQ a dollar a square foot for the second floor, which 
would be $4,000. There was 8,000 square feet in 
the two upper floors, which I have taken at 75 
cents a square foot, which is $6,000 for the two 
upper floors—$10,000, leaving the balance of 
$7,000 with the basement, and included the first 

* floor and basement, which brings it down to 
about less than $400 a front foot—about $375 a 
front foot.

The Court: Elevator service?
O Q

The Witness: No elevator.

Q Mr. Maier also referred to the premises 
59-61 Market street. Are you familiar with those 
premises? A Those premises are not twenty 
or twenty-five years old. They are modern 
buildings, reinforced, in every way, situated at 
the corner of Plane and Market.

Q About how old is that? A About two 
3Q years or more. Modern building with modern 

show fronts—modern stores—suitable for a fur-
niture warehouse, which it is rented and used as. 
There are six stories and could not be used as 
any particular bearing on this present property 
because the buildings are so entirely different.

Q Now, Mr. Houston, the city assessment 
commissioners have awarded as the value of the 
land taken, plus the damages to the remaining 
land, at the sum of $398,750. Will you tell us 
on real estate principles what that figure indi-

40
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cates the value of the remainder was as of the 
time of the taking!

Mr. Lane: I object.
The Court: Objection sustained.

Q Mr. Houston, will you give us your opin- j q  
ion as to the value of the strip which remains 
after eliminating therefrom the portion taken by 
the city and as of the time of the taking!

The Court: With the building down and 
out.

The Witness: That would mean a piece 
of property— (interrupted).

The Court: What is it worth!
The Witness: —115 feet front on an 

angle with no frontage on Market street and 
depth of 44 feet.

The Court: What is it worth!
The Witness: Might I make a little ex-

planation, Judge! There are two ways of 
calculating.

The Court: I do not care. If you’ve got 
two opinions, give us two opinions.

Q I want you to be sure that you understand 
t at question. I want the value of that property 
as an interior piece of property.

The Court: Do you know the property 
back there! What is it worth!

Q Not now, as an interior piece of property,
e entire street frontage having been taken

irom it.
40
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The Court: There have been no changes.
Mr. Egner: I am trying to get the value 

of this interior piece without any regard to 
the improvement that was to be made and 
for which an assessment is to be levied 
against the property.

The Court: You mean the back part with 
the buildings on?

Mr. Egner: The back part with the build-
ings removed and no street frontage taken 
into consideration.

The Court: How can he? I don’t get you.
Mr. Egner: The Assessment Commis-

sioners in appraising this property first of 
all arrived at a figure of what the entire 

20 property was worth; then they determined 
what they were taking from the property 
and fixed the figure of that, which left some 
value attributable to the remainder. Now, 
that remainder, in the shape in which it was 
left then, was a triangle with no street 
frontage whatever. It has street frontage 
now, but because of the improvement.

The Court: You mean the street has been 
improved ?

Mr. Egner: Yes.
The Court: You didn’t expect the city to 

let it stand unimproved?
Mr. Egner: No; but we will have to pay 

an assessment for the improvement. I want 
an appraisement on this triangle as an in-
terior piece of property without any street 
frontage.

The Court: If he gives you the value 
now and tells you what the improvements40
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are worth, then you will have what you are 
after.

Mr. Egner: I would rather have him ap-
praise it without the street frontage, if your 
Honor will permit me.

The Court: I don’t think it will amount 
to much. Go on.

Q Can you give us an estimate as to its value 
without street frontage as an interior piece of 
property! A On the basis of 398,000, I would 
appraise that as one third of the whole, $130,000.

Q How much! A  $130,000.

The Court: You are trying to get this 
man to reason the way the Commissioners 
reasoned. Is that what you mean!

Mr. Egner: I didn’t mean to have him do 
that. That was my first question which you 
overruled. My second question is to leave 
out of mind now what the Commissioners 
did. I want your opinion as a real estate 
expert as to the value of this triangle as an 
interior piece of property without street 
frontage.

The Witness: I don’t think I would alter 
my opinion.

Q You would still say it was $130,000! A 
Yes, sir.

The Court: What is it worth as it stands!
The Witness: With the street!
The Court: No, as it stands.
The Witness: With the street made!
The Court: Yes.
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The Witness: With the street cut through 
and the frontage—that is just the point I 
was coming to. I appraised that on the basis 
of $5,000 a front foot, as Washington street 
frontage, with no— (interrupted).

The Court: How much? A That makes 
$575,000, but I think—there are two rules. 
I f you take the City rule of 42, that would 
amount to 42 per cent., average depth of 22 
feet—would make the value $240,000 for 
what remained with the street erected. If 
you take the Hoffman rule, which calls for 
a different proportion, thirty-three and one- 
third per cent., it would make the value 
$198,000. I would think the $198,000 would 
be the more equitable value on account of 
the shape of the property.

The Court: What is the Hoffman rule?
The Witness: It is one of our methods 

for appraising property, your Honor, in that 
way.

The Court: In Newark?
The Witness: It is used in Newark, New 

York and all over; irt is a table.
Mr. Egner: I think the witness has 

started out by giving us his appraisement— 
** ̂  (interrupted).

The Court: Never mind.

Q Without regard to the rules by which you 
arrive at the result, I want your opinion as an 
expert as to the value of that property at the 
present time with 116 feet frontage and an aver-
age depth of 22 feet? A  $198,000.

40
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Cross examination by Mr. Lane.

Q That is $198,000 as is and for sale pur-
poses at the present time? A With the street 
cut and improved.

Q What you would expect to get for that 
property in the open market would be approxi-
mately $200,000? A I consider that a fair 
value.

Q I didn’t ask you that. I asked you whether 
that is what you would expect to get for it in a 
fair market. A As an individual piece of prop-
erty; yes, sir.

Q What do you mean by “ as an individual 
piece of property” ? A It might be worth more 
to some adjoining owners. It is a piece of prop-
erty by itself.

Q Do you know what has been asked for it? 
A No.

Q Have you any information as to any offers 
having been made for it very recently ? A None.

Q And since the improvements, which have 
been declined? A No.

Q Have you made any inquiry to ascertain 
what the owners hold it for? A  No.

Q Haven’t the least idea? A I am depend-
mg on my own opinion entirely, because any 
offer that may be made might have an entirely 
different value than the value as it is of a piece 
of property standing by itself. *

Q I know; but you can’t value it simply as 
a piece of property standing by itself. Are yon 
placing a value on it from a rental standpoint? 
A No, sir.

Q Well, then, what is the basis of your value, 
o sale price of it or what you would expect to 

ge on sale? A As a piece of property, accord-
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ing to my opinion of valuation on Washington 
street at that point.

Q Then the possibility of selling it for pur-
poses other than standing there as a single piece 
of property has got to be taken into considera-
tion in arriving at the value? A To a certain 

j q  extent; but there are so many different opinions. 
It might be worth so much to one man and much 
less to another. I cannot read the minds of the 
people that are next door.

Q This $198,000 is arrived at by the applica-
tion of some fixed rule ? A On the basis of the 
short depth; yes, sir.

Q With what as your first basis? What is 
your first basis? A $5,000 per front foot—for 
unit of value a front foot of 25 by 100.

Q You are familiar with the rentals that have 
actually been obtained—actually being paid on 
that property, are you not? A Yes, sir.

Q You know in one of your figures you are 
somewhat lower on the rental value than the 
actual rent paid? A I don’t think I am. I 
don’t think I am very far, Mr. Lane; approxi-
mately the same.

Q $3,500 and $3,000 a year? A Which one?
Q McDonald. What we call the McDonald 

30 property. A  I understand the M cD onald was 
$17,000.

Q It worked out $19,000. A I understood it 
graduated up to $19,000; hadn’t reached that 
amount yet.

Q October 1, 1925, as I understand it, it was 
$19,000. Does that make a difference in your 
rental value? A No.

Q Why not? A I think it is all it is worth. 
If the tenant pays more than it is worth it isn t 

y saying the rental value is anything more.
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Q Yon fix the rental value— (interrupted). A! 
On my own opinion.

Q But you fixed your rental value on the 
McDonald property on the theory that the rent 
hadn’t yet jumped, didn’t you? A No, sir; I 
didn’t fix it on the basis of the rental they are 
paying at all.

Q Well, your figure for the Liggett property 
is within $400 of what is actually being paid. 
You had no knowledge of what was actually be-
ing paid? A I knew what the Liggett property 
was actually being paid, and I know how they 
base other rentals.

Q It is important to know the actual rentals, 
isn’t it, in fixing rental values? A Not always.

Q Didn’t you so state in your testimony be-
fore the City Commissioners? A In fixing a 
general price, customarily it is.

Q You said before the Commissioners that 
the way to fix it—“ the best test of rental value 
was what was being paid.”  A  Yes, sir.

The Court: The proof of the pudding— 
The Witness: Is in the eating of it.

Cross examination by Mr. Horner.

Q Would you say that the value of the Wash-
ington street property was more or less as you 
went north towards Market street? A You 
mean the rental value?

Q Per foot. A Actual value per foot?
Q Dental value per foot? A Going north it 

decreases.
Q Going south on Washington towards Mar-

ket street ? A If increases. The nearer the 
corner of Market street the more valuable it is.
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Qi Now, then, isn’t the corner property more 
valuable than an inside property? A Absolutely.

Cross examination by Mr. Bilder.

Q You testified as to the value of this prop- 
erty before the Commissioners in condemnation, 
didn’t you? A I did.

Q What value did you put on the entire plot, 
44 feet front, going back 106 feet?

Mr. Egner: I object.

A In the condemnation proceedings?
Q Yes. A I based my value—(interrupted). 
Q What was the price you put on the whole 

property? I didn’t ask you what you based it 
20 on. A $570,000.

Q Five hundred and how much ? A And 
seventy thousand dollars.

Q Sure you didn’t get it up to $800,000? A 
No, sir.

Q And what was it a front foot on Market 
street? A On Market street, $10,000 a front 
foot.

Q That was only your land valuation; is that 
30 right? A Yes, sir.

Q You didn’t value the buildings? A No, 
sir.

Q You heard the buildings valued, did you 
not? A Yes, sir.

Q And you heard Mr. Egner call a witness 
on behalf of the owners as to the value of the 
buildings? A I have a recollection; I haven’t 
paid particular attention.

Q Do you know what that witness valued the 
buildings at? A No, I can’t give the figures.

40
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Q Don’t you know that it was $120,000 or 
somewheres near that? A No. I thought it was 
somewhere near $83,000.

Q You heard the figure here, $80,000? A 
Yes, sir.

Q That is what it has been said the Commis-
sioners valued it at? A Yes, sir. ¿0

Q But it was valued by Mr. Egner’s expert 
at more than $80,000, wasn’t it? A Yes, sir.

Q How much more? A I don’t remember.
I wasn’t particularly interested in that at all.

Q Well, assuming that the amount that Mr. 
Egner’s expert put on the building was $120,000, 
and adding that to $570,000, you would have a 
gross of $690,000; is that right? A Yes, sir.

Q Now, do you think that the rentals you 
have prescribed here are a fair rental upon a 
property which you — a property valued at 
$690,000?

Mr. Egner: I object. This witness has 
not valued it at that.

The Court: Objection overruled.
The Witness: Would you mind reading 

that question?

Q (Question read.) A Exceedingly fair and 30 
above the average for property of its kind, con-
sidering the nature of the improvements on the 
property. There are numerous properties in 
Newark that are not paying twTo per cent, on the 
value of the land and building, and that building 
was yielding an abnormally high rental consider-
ing the old and dilapidated state of the building.

Q Will you mention any building which is 
opposite an improvement like Bamberger ’s which 
is producing only two per cent.? A  I haven’t 40
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any in my mind particularly, Mr. Bilder but 
there are numerous ones.

Q We are only interested in such as will help 
us on this problem. Now, do you know any? 
Can you mention any? A I haven’t gone into 
that feature of it, but if I had time I could cer- 

10 tainly bring a great many to you. Any real 
estate man knows that. Some of them don’t pay 
much more than the taxes.

The Court: What makes the value then? 
The Witness: Possibilities of the future. 

This property, the value is because of the 
location of the land.

The Court: I mean, what makes the 
valuation when the income is only two per 

20 cent.?
The Witness: The possibility of improve-

ments on the land that will produce an in-
come worthy of the value of the land.

Q And this property was so located that it 
did produce a high income in your opinion? A 
Yes, sir.

The Court: That was due to what?
The Witness: Due to the location of the 

property.

Q Are you in the business of renting prop-
erty? A We have a leasing department in our 
office.

Q What is the name of your concern? A 
David Houston, Bond & Company, Inc. We are 
successors to E. E. Bond & Company, the old 
firm.40
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Q Have yon leased any property on the same 
block in which the McDonald store is located?
A No, sir.

Q Have you leased any on the opposite side of 
the street and same block? A  Not in recent 
years. We are negotiating now. We haven’t 
leased. 1 q

Q You haven’t in recent years? A No. 
Further up the street.

Q Have you leased any on the opposite side 
of the street, east of Washington street? A 
No, sir.

Q Will you tell us how you arrived at the 
figures which you have given us, not having 
leased any property yourself? How did you 
arrive at the figures that you have given us for 
the McDonald property, taking first 21 by 85, the 20 
store floor, which you say you put down at $350 
a foot? How did you work that out? A On 
the basis of what I fixed as a rental for the 
corner, $700 a front foot; corner property is 
worth double what inside property is worth.

Q I see. Well, that $700 a front foot, you 
simply—you simply went by a rule and said the 
inside is worth twice as much as the corner; is 
that it? A No, sir; I didn’t go by rule.

Q Why did you say twice and not three 
times? A I went by my opinion.

Q How did you form that opinion that it 
ought to be twice and not three times or two and 
a half times? A By using ordinary reason.

Q Give me your reasoning. A In comparing 
relative locations? I would take the Liggett 
ease itself as bearing out my contention of $700 
a foot. It is a well known fact that drug stores 
ase their rentals on a percentage of their gross 

earnings—gross receipts. 40
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Q Well, now, the inside property—that is 
because the drug store wants to get that much 
money out of the location? Isn’t that the rea-
son? A Yes, sir; and show front accommo-
dations.

Q That is a special business, because in the 
10 special business of drug stores they have got to 

get—they allocate a certain percentage of their 
gross receipts as rent? A  Yes, sir.

Q Is that a basis for a man who was in the 
shoe business or dry goods business? Do you 
know—have you had occasion to ascertain upon 
what basis shoe men or dry goods men—what 
percentage of their gross receipts they regard as 
representing rent? A I know it is much lower 
than drug stores.

20 Q They allow a smaller per cent.? A Yes, 
sir.

Q Do you remember any corner—shoe store— 
that you have in mind in which you can give me 
the percentage? A No, sir.

The Court : There is no such thing, is 
there ?

Mr. Bilder: He says he goes by per-
centages.

The Court: There are no corner shoe 
stores. All the corners are taken up by the 
drug stores. Do you know of any corner 
shoe store?

The’Witness: No, sir.

Q Do you know what percentage shoe stores 
regard of their receipts as representing rent! A 
No; I wouldn’t want to swear to that, Mr. Bilder. 
I know it is lower. I know it ranges from three 

40 to seven and a half per cent.
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Q How do you know that? A  General ex-
perience, in talking with experienced men.

Q Tell me one instance in which you ob-
served it—name the case in which you observed 
it. A I haven’t any cases to name. I have been 
going on the broad principle that that percentage 
is used.

Q I am asking you to name— (interrupted).

The Court: He says he hasn’t any.
The Witness: I can’t tell you. I don’t 

know.

Q Do you know of any dry goods—percentage 
which the dry goods business allocate for rent 
to their receipts? A No; I haven’t gone into 
that either.

Q So the reasoning you have given us is 
based upon nothing but your own experience; is 
that right? A No, sir; it is not right.

Q Well, I ask you to name me one case—any 
one of these cases. A I have other reasons be-
sides that.

The Court: He told you he couldn’t.

Q Do you recall the presence of the elevator 
in that building as making any difference? A 
Yes, sir.

Q How much difference does that make? A 
I have allowed for that in my appraisal.

Q How much did you allow? A About a 
dollar a square foot.

Q In other words, you have added to the 
value a dollar a square foot? A I allowed for 
dat, on the elevator, on the second floor.
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Q Did yon allow anything for the basement! 
A  No, sir. The basement isn’t worth anything, 
it is just for storing rubbish.

Q If you were told it was used for selling 
merchandise would it make any difference to you 
in your valuation? A It wasn’t used for sell 

10 ing when I saw it.
Q What? A It wasn’t used for selling in 

1925.
Q What month in 1925 did you see it? A 

Just before the condemnation proceeding, when 
I made an inspection of the building. As far as 
I could see it was used for rubbish and you can’t 
pay more than—I allowed a dollar a foot for stor-
ing rubbish. I think that is big rental.

Q What year did you see it in? A 1925, 
20 just before the condemnation proceeding.

Q Was it before you testified or after you 
testified? A Before I testified. I don’t usually 
testify unless I find out what I am testifying 
about.

Q And you are sure when you were in those 
premises you found nothing but rubbish and no 
selling going on? A Dirty and dark. It wasn’t 
in—it wasn’t worth a dollar a square foot.

Q I am asking you as to the fact. You say 
HO that the basement was not being used as a sales-

room? A No; I didn’t consider it as being 
used as a salesroom.

Q What is that? A I didn’t consider it as 
being used as a salesroom.

The Court: He says it was dirty and 
dark.

Q If used for a salesroom what would it be 
worth? A I don’t think it is worth any m°re
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than a dollar a square foot from the kind of 
building in which it was.

Q Is that the price that you put down for it, 
a dollar a square foot? A That is what I al-
lowed you.

Q In other words, it was worth the same 
price for use for rubbish as for a salesroom in 
your opinion? A I gave you the benefit of the 
doubt. I gave you the benefit of that.

Q You say the price of the Liggett lease had 
some effect upon your amount as to the value of 
the leasehold; is that right; that the rental 
reserve in the Liggett lease had some effect on 
your mind in making your opinion; is that right? 
A Yes, sir.

Q Now you have testified here that the rental 
value of these premises in October, 1925—Mc-
Donald premises—were $17,000. A Yes, sir.

Q Did you know when you gave that testi-
mony that their rate was $19,000? A Yes, sir.

Q You did know that? A Yes, sir.
Q Isn’t it a fact that not until it was called 

to your attention by Mr. Lane a few minutes ago 
that the rate was $19,000, that you first learned 
of that fact? .A No, sir; I had a schedule of the 
rates before me.

Q Who furnished you the schedule of the 
rents? A Counsel.

Q And you were shown that schedule of 
rents? A Yes, sir.

Q Before you were asked to go into the thing, 
is that right? A Yes, sir; I asked what the 
rents were what the lease called for. It was my
uty to find out what the lease was to know what 

1 was going to testify about.
Q And you knew that counsel were endeavor- 

to show that the rental values were very low? 
I didn’t inquire into that.
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Q Why did you have the rents before you if 
you were trying to give your own opinion?

The Court: He has already said that, 
proof of the pudding.

i

Q But am I correct in assuming that after 
you got this schedule of rents you then pro-
ceeded—of the amount being paid—you then 
proceeded to form your opinion; is that right? 
A  I then proceeded to measure up and classify 
and form my own opinion.

Q Why did you need the rents that these 
tenants were paying in order to determine what 
your opinion was? A I didn’t require them 
to determine what my opinion was.

Q Why were they furnished you? A  I said 
20 I wanted to see the leases and know the terms 

and know what they were paying and what the 
leases were about.

Q Don’t you know you were furnished that 
schedule to be sure that you didn’t get much 
beyond it? A No, sir.

Re-cross examination by Mr. Lane.

Q Mr. Houston, your front foot rate on Mar-
'll ket street is ten thousand dollars a front foot, 

isn’t it? A Yes, sir. That was the basis at the 
condemnation proceeding.

Q You haven’t changed your basis? A I 
wouldn’t say I would change my basis today.

Q You haven’t changed your mind from what 
you testified there? A  Long prior to the con-
demnation proceedings.

Q It was worth ten thousand dollars a front 
foot on Market street? A Yes, sir.

40 Q It isn’t worth any less now? A No.
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Q It is worth more? A Probably.
Q And yet, just the moment you get around 

the corner, or triangle on Washington street, 
leading right into Market street, you drop fifty 
per cent, and you get a front foot rate of $5,000 
only; is that right? A Yes, sir.

The Court: That is the Hoffman rule?
The Witness: No, sir; that is not; that 

is assessment rule. That is the usual way. 
When you get into a side street they drop 
the value to one-third of the main street 
value, but Washington street, being a main' 
thoroughfare in comparison with Market 
street, you get fifty per cent.

Q It comes in on a curve. As you pass it 
you can’t tell which is Market and which is 
Washington, can you? A  Oh, yes,

Q You first gave the value o f the property 
before the Assessment Commissioners as $657,- 
000, didn’t you? A Well, I— (interrupted).

Q Didn’t you? A I did with certain condi-
tions, Mr. Lane.

Q And then it appeared in your examination 
that in making up that figure of $657,000, which 
you gave as a fair value of our property, you 
tad added ten per cent, because it was a com-
pulsory sale? A Absolutely;

Re-cross examination by Mr. Bilder.

Q Is it customary in making appraisements 
to appraise the corner at one and a half times 
the inside price? A Corner property?

Q Yes. A We usually allow in a case of 
property two main thoroughfares?
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Q Yes; two main thoroughfares. A We 
allow fifty per cent, for the corner for the first 
twenty-five feet. In other words, this piece of 
property, 44 feet front, $10,000 per front foot 
of 25 feet on the corner we allowed 50 per cent.

Q That is one and a half? A To the extent 
- q of 25 feet only.

Q That is one and a half. A No, it isn’t. 
You are gettng it mixed up. It is 100 per cent.; 
there is no 50 per cent.

The Court: The inside lot would be $10, 
the corner lot would be $15. That is what 
he means.

Q Is that right? A No; that is not right. 
I will take a 25 by 100 lot, $100 per front foot.

Q Yes. A  We take the basis, and the inside 
lot 25 by 100 would be $2,500.

Q $100 a foot? A $100 a front foot.
Q Now, what would the corner be? A The 

corner would be $3,750, 50 per cent. more.
Q That is one and a half, isn’t it? A Well, 

one and a half if you want to put it that way.

The Court: What would you say?
The Witness: Fifty per cent. more.

HO Q Well, in making this valuation of mine you 
didn’t use any such rule, did you? A Yes, sir. 
I think you’ve got the wrong testimony.

Q I am talking about Liggett. I want to 
get the way you worked out your value. You 
said Liggett $700 a front foot. A You are talk-
ing about leasing now?

Q Yes. A Oh!
Q You said Liggett $700 a front foot and you 

said McDonald, inside, $350? A Yes, sir; just 
one-half.40
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David Houston, re-cross.

Q You didn’t use the one and a half measure-
ment? A That is cutting down. I have already 
put one and a half on the corner. I have given 
$700 as the value of the corner. The inside store 
is only one-half of that.

Q It is a fact you put the McDonald store at 
$350 and you put down Liggett at twice or $700? j q  
A I am giving you the benefit of the doubt.

Q And didn’t you have to juggle these figures 
in this way so as to reach $700 which you thought 
was the amount of rent which we were paying?
A No, sir.

Mr. Egner: Judge MacMahon and I have 
agreed that this abstract of title should be 
marked in evidence, with the understanding 
that either of us could refer to any of the 
title papers shown in it. May I have it " 
marked?

(Paper marked Exhibit D. 11.)
Mr. Egner: I also offer in evidence ex-

tracts from the report of the City Plan Com-
mission of the City of Newark, dated De-
cember 31, 1915, to show that as early as 
1915 it had been recommended by the City 
Plan Commission.

The Court: Any question about that, 30 
gentlemen?

Mr. Lane: I object to it as immaterial.
The Court: It may have a very slight 

bearing on the judgment of some of these 
witnesses who said that they did or did not 
hear of this change before they made up 
their minds as to values.

Mr. Bilder: May I record the same ob-
jection ?

40
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The Court: It was generally agitated as 
far back as 1915, wasn’t it, gentlemen, the 
widening of Washington street?

Mr. Fraizer : It was considered.
Mr. Egner: Will it be admitted that no 

rent has been paid by the Surety Realty 
10 Company or any other tenant since October 

1, 1925?
Mr. Lane: I may have said something 

which may have misled counsel this morn-
ing when your Honor asked whether we 
claimed anything more than the rentals 
which we wer receiving and I answered that 
we did not. There are in some particular 
cases where the properties are not under 
lease. I did not want it to be understood 

9q that I— (interrupted).
The Court: With that exception.
Mr. Egner : I think your Honor was deal-

ing with the Liggett and McDonald.

T e s t i mo n y  C los ed .

30

40
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OPINION OF VICE-CHANCELLOR. 
Filed June 29, 1926.

1. Irregularity in the proceedings upon which 
a tax title is based cannot be attacked collaterally
at law or in equity. The remedy is by certiorari.  ̂q

2. The refusal of the Supreme Court to re-
view a tax title by certiorari because of laches or 
that the right to the writ is barred by statute is 
not a ground for equitable interference.

3. An equity will not be enforced on the 
ground of laches after fifty-five years of idleness 
and delay.

4. A stenographer’s transcript of the pro-
ceedings of a trial is not evidence of the pur-
ported facts appearing therein.

5. Lands taken by condemnation terminates
a lease and the relation of landlord and tenant 20 
under Section 31 of the Landlord and Tenant 
Act (C. S. 3078), but the termination does not 
deprive the tenant from recovering the value of 
his lease out of the award.

6. A tenant is permitted to participate in the 
distribution of an award in condemnation to the 
extent of the difference between the fair market 
value of his lease and the rent reserved.
1* A tenant’s loss of business, profits, good 

will, nxtures, cost of removal and the like are 
not elements of damage awardable in condemna- 30 
ion proeeedings for public highways and cannot

allowed out of the sums awarded to the owner 
°t the land.

McCarter & English (Mr. Egner) for Cook,
« (US.

Cecil M. MacMahon, for Charles A. McEuen. 
Stein, Stein & Hannoch, Merritt Lane and 

Spaulding Frazer for Surety Realty Company.
Lmdahury, Depue & Faulks (Messrs. Bishop

Md Horner) for Liggett & Co.
4 0
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Bilder & Bilder (Mr. Kaufman) for McDonald 
& Co.

Max Schwartz for John Harrington and Radio 
Shop.

Ba c k e s , V . - C .
10 For the purpose of widening Washington 

street the City of Newark condemned the two 
four-story stores at the northwest corner of 
Market and Washington streets, Newark, and 
paid the award into court, $479,550. Both build-
ings were taken and razed, although only half 
the land was taken, that which lies southeasterly 
of a line extending from the northerly corner of 
the lot on Washington street to the westerly 
comer on Market street. Cook, et als., are the 
owners in fee of a two-thirds undivided interest, 
and the holders of a tax title (called that for 
convenience) for the term of two hundred years, 
expiring in August, A. D. 2057; of the remaining 
one-third, the fee of which is in Charles A. Mc- 
Euen. There are numerous claims upon the fund 
by a tenant and sub-tenants, and by McEuen, 
who takes the position that the tax title is in-
valid for irregularities in the proceedings on 
which it is based, and for fraud in its procure- 

30 nient, and that the court in these proceedings 
may hold it to be of no effect.

The title in 1850 was in one Leavitt, who con-
veyed an undivided two-thirds interest to Charles 
H. Sherman and a one-third to McEuen and his 
brothers and sister, by separate deeds, February 
13, 1850. McEuen succeeded to his brothers’ 
and sister’s interest by inheritance. Title to the 
Sherman two-thirds interest passed to William 
IT. Sherman and by mesne conveyances to Nehe- 
miah Perry and from Perry to Martin Burne m40
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1866. About the same time Burne acquired the 
tax title. Burne remained in possession until 
his death in 1912, and Cook, et als., hold by de-
vise from him. On August 24, 1857, the property 
was sold by the City of Newark for an unpaid 
sewer assessment to John R. Weeks for two 
hundred years. He assigned to Perry and Perry 
to Burne. At the time of the assessment and 
sale the fee was in Abraham H. Sherman (who 
was also in possession) and the McEuen children, 
then infants. The assessment map designated 
Abraham H. Sherman as the owner of the lot; 
the McEuens were not parties to the proceed-
ings. The deed to the McEuens did not come to 
their knowledge until 1869, and 1870 they brought 
an action in the Supreme Court against Burne 
to recover possession of their interest, and judg-
ment was rendered against them. The “ pho- 
nographer’s”  transcript of his notes of the trial 
at the September term, 1870, of the Essex Cir-
cuit is in evidence, without objection, and from it 
it appears that Abraham H. Sherman, the co- 
tenant of the McEuens, furnished Weeks, the 
purchaser of the tax title, with the purchase 
price the day after the sale, and that Weeks, at 
the instance of Sherman, assigned the certificate 
of sale to Perry in 1861, who assigned it to 
Burne in 1866. Justice Depue, presiding,. held 
the certificate of sale to be in due form and that 
t-e proceedings upon which it was founded could 
not be attacked collaterally, but only on review 
hy certiorari, as provided by the then recent act 
of 1869, now Section 15 of the Sale of Lands Act
(C. S. 4679); that the question of fraud, because 
* herman procured the tax sale of Weeks instead 
of paying the assessment, or of a resulting trust 
ecause the purchase price was paid by Weeks,

1 0

20

no
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the co-tenant, was cognizable only in equity, and 
left to the jury the single question whether the 
money was furnished by Sherman to Weeks to 
procure the certificate of sale or paid to him to 
satisfy and extinguish the tax title, and if the 
latter they must find for the plaintiff; and the 

10 dury found that it was not so paid. Nothing 
further was done until just before the award in 
these proceedings (1925) when McEuen applied 
to the Chief Justice for a writ of certiorari, and, 
being refused, applied to the Supreme Court, and 
upon denial on the ground of laches (re. Mc-
Euen, 4 A. B. 548), appealed to the Court of 
Appeals, where it is now pending.

If by the tax sale McEuen’s property was 
taken without due process of law, i. e., without 
notice, and consequently in violation of his con-
stitutional right to be heard, as he claims, his 
remedy is by certiorari. This objection to the 
tax sale would have been available in ejectment 
before the act of 1869, which made it reviewable 
by certiorari only. Baxter v. Jersey City, 36 
N. J. L. 188. The act did not, as suggested, de-
prive him of his remedy by ejectment; it simply 
regulated the legal steps to the remedy. Bo- 
zarth v. Egg Harbor City, 85 N. J. L. 412. If 

30 McEuen is entitled to relief in these proceedings 
it cannot be granted until the certificate of sale 
is invalidated by certiorari. Until then it must 
be taken at its face value. The act applies as 
well to this Court as to the courts of law. Juris-
diction to set it aside is exclusively in the Su-
preme Court. Nugent v. Hayes, 94 N. J. Eq. 
305; Sutton v. Maurice Eiver Township, 93 N. J. 
Eq. 484. McEuen’s right to review7 by cer
tiorari, for invasion of his constitutional rights, 
was co-extensive with his right of action in eject-

40
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ment, limited by statute to twenty years (C. S.
3169). It was not abridged by later legislation 
reducing the time to three years and now to 
eighteen months (C. S. 254). Groel v. Newark,
78 N. J. L. 142. The refusal o f the Supreme 
Court to grant the writ on the ground of laches 
is not, as counsel states in his brief, f1 an invita-  ̂q 
tion” to equity to intervene, and it does not 
argue that this Court has complete jurisdiction 
to hear the controversy because in this particular 
case the law has proved “ deficient.”  The law 
is simply unwilling. Equity has jurisdiction in 
cases where the law cannot, not where it can, 
but will not grant relief.

McEuen is in no better position on the purely 
equitable grounds of fraud of his co-tenant in 
procuring the tax title to another, or of result- t) 
ing trust because the purchase by his co-tenant 
inured to his benefit. Weller v. Rolason, 17 N.
J. Eq. 13. The only evidence offered to sustain 
the charge of fraud or the claim of a resulting 
trust is the transcript of the testimony taken at 
the trial of the ejectment suit, and McEuen’s 
offer to testify to what occurred, that is, to re-
peat what appears by the transcript to have 
taken place, and the check of Sherman to Weeks 
of August 26, 1857, for $178, the amount of the 30 
assessment. It was there proved that Sherman 
supplied Weeks with the purchase money for the 
sale certificate. Though the transcript was ad-
mitted in evidence without objection it is without 
legal e ffect. It has no place in our law of evi-
dence as an official document and is without 
probative value. Its recital of legal testimony 
111 that suit is but hearsay testimony here. And
eveiJ ^ l̂e transcript were treated as verity, as 
es abhshing the fraud or resulting trust, the _

40
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charge could not be entertained. McEuen’s 
claim to relief, in this respect, rests upon a latent 
equity, enforceable, if timely pursued, but not if 
appeared that Bume was a purchaser for value 
without notice. Bridgewater v. Ocean City Assn 
85 N. J. Eq. 379; afFd 88 N. J. Eq. 351. It is too 

10 late to press it now. He slept on his rights too 
long before asserting the fraud or the equity 
against Burne or those who succeeded to the 
title, after he was fully apprised of his legal and 
equitable rights by Justice Depue fifty-six years 
ago. The proofs in the case are buried. The wit-
nesses have all passed on—all but McEuen. 
Their tongues are stilled, and his voice is too 
feeble to be heard.

McEuen is the owner of the reversion and the 
9Q right to repossession one hundred and thirty-one 

years hence. It present value has been calcu-
lated at $46.85, and that sum, subject to correc-
tion, is awarded to him.

Cook, et als., advance the proposition that the 
tenants are not entitled to compensation because 
of the provisions of Section 31 of the Landlord 
and Tenant Act (C. S. 3078): “ That whenever 
any building or buildings erected on leased 
premises shall be injured by fire without the 

30 fault of the lessee, the landlord shall repair the 
same as speedily as possible, or in default there-
of, the rent shall cease until such time as such 
building or buildings shall be put in complete 
repair; and in case of the total destruction of 
such building or buildings by fire or otherwise, 
the rent shall be paid up to the time of such de-
struction, and then, and from thenceforth, the 
lease shall cease and come to an end; provided 
always, that this section shall not extend to or 

40 apply to cases where the parties have other-
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wise stipulated in their agreement of lease.”  By 
this enactment the harsh common law rule, that 
the tenant continued bound by his lease though 
deprived of its benefits, was abrogated and a 
more equitable one substituted; that in the event 
of the destruction of the building by fire, or by 
any other means as effectual, whereby the tenant 
lost the enjoyment, the term should come to an 
end and both landlord and tenant relieved of 
their obligation, one to the other (Carley v. 
Liberty Hat Mfg. Co., 81 N. J. L. 502), and 
having regard for the mischief aimed at and 
giving to ‘ ‘ otherwise9 9 the liberal construction 
to which it is entitled in this remedial legislation 
it cannot be seriously questioned that destruction 
by condemnation is included within the spirit and 
letter of the statute, and terminates the relation 
of landlord and tenant. That is, however, as far 
as it goes and it does not concern us in these 
proceedings. The act operates inter sese and 
does not disturb the rights of tenants to recover 
compensation from others for the loss of their 
estates taken from them by condemnation. If 
the city had taken them by unlawful methods the 
tenants would have had a direct cause of action 
against it, and having taken them by lawful 
means and shifted the obligation to the award 
paid into court, and though the issue now relates 
to the portions due the tenant, the recovery, in 
effect, will be from the City of Newark. The 
award was for the value of the property as a 
whole; what is left after satisfying the out-
standing terms represents the value of the fee.

The buildings were under lease to the Surety 
Realty Company for twenty years, expiring 
April 1, 1930. They were sub-let in parcels: 
Liggett & Co., druggists, had the corner store
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and basement; McDonald & Co., shoes, the store 
and basement adjoining on Market street, and 
the second floor of both buildings; ^ 1 1 'Har-
rington, billiard parlor, the third and fourth 
floors of both buildings; Ace Radio Shop, two 
stores on Washington street (one known as the 

ĵ q restaurant), and the roof was rented for adver-
tising signs.

The lease held by the Surety Company was 
made by Martin Burne to Sebastian A. Kresge 
for the term of twenty years from April 1,1910, 
at a yearly rental of $18,000 for the first ten 
years and $19,000 for the remaining ten; the 
tenant to make repairs, pay water rates and any 
increase in insurance rates caused by tenants’ 
improvements. The actual yearly yield from the 

‘>0 sub'lessees f ° r several years prior and up to 
October 1, 1925, was:
Louis K. Liggett,
R. E. McDonald, Inc. Radio Shop
Billiard Parlor 3rd Floor Billiard Parlor 4th Floor Roof,
Restaurant

$15,000 (Leased to April 30, 1930)
19,000 ( “ “  )
2.100 ( “ “ Sept. 15, 1926)
1,500 (Monthly tenancy)
1.100 ( “ )
1,200 ( “ )

900 ( “ )
Total rental income $40,800.00

DISBURSEMENTS
Rent to Burne Estate..........................$19,000.00

30 Average carrying charges based upon charges for four years next preceding 1926 ...........................................2,063.82
Total carrying charges ................................... 21,063.82

Net profit per year $19,736.18
The correctness of these figures of income, and 

that they represent the fair annual market value 
is not disputed, nor is there any protest by the 
owners against measuring the value of the lease-
holds based upon them; but large as they are 
they deserve to be increased in respect of the

40
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third and fourth floors and the restaurant store, 
which were under monthly tenancies, and which, 
it appears, could have been let upon better terms 
on lease for the balance of the term had it not 
been for the impending condemnation proceed-
ings. It is well recognized that assurance of a 
long term commands a better price. It is the 
testimony that the third and fourth floors have a 
rental value on long term leases of from $2,800 
to $5,500 per year, and that the tenant Harring-
ton had offered $5,000, but was refused. Making 
due allowance for the partisanship in expert tes-
timony, the things reserved in the offer, and for 
the difference between expectation and realiza-
tion, the amount is fixed at $4,000; and for the 
same reason the restaurant, which was rated at 
from $3,750 to $5,250, is fixed at $4,000. The 
Surety Company has a reversionary right to the 
Radio Shop (10x18) on Washington street. The 
rent ($2,100) for this tiny place was all the traffic 
would stand. The owners’ single objection is, 
that as against annual rentals there should be 
charged approximately $3,000, becau-se in the in-
come tax for some years an item of $2,080 was 
listed for salary to Mr. Kamm, the president of 
the company, and another for $960 for improve-
ments. The company belongs to Mr. Kamm and 
he is entitled to all its income, and whether he 
takes it by way of salary or income is im-
material; and as to the improvement there is no 
likelihood of a recurrence. The total annual net 
profits, and which are found to represent the 
annual value of the lease, amount to $24,236.18. 
Ihe market value of the lease for the unexpired 
term, calculated according to the rule land down 
J? Holcombe v. Trenton White City Co., 80 
?! E(h 122, aff’d 82 N. J. Eq. 364; following 
West Jersey Railroad Co. v. Thomas, 23 N. J.
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Eq. 431, that “ The true method of calculating 
the value of an unexpired lease is not by ascer-
taining the yearly rental value and then multi-
plying the figures by the number of years the 
lease has to run, but by calculating its value by 
the annuity tables, that is by multiplying the 
annual value by the value of one dollar per year 
for the number of years in the unexpired term” 
and at the present value of a dollar for four and 
a half years at six per cent., viz. $3.84, equals 
the sum due and allowed to the Surety Realty 
Company, subject to correction, $93,065.93. Upon 
first blush this seems disproportionate to the 
amount of the award, and it is suggested by the 
owner that a more equitable solution would be 
to pay the tenant the interest on the award, as 
it accrues, during the four and a half years of 

20 its term, and the tenant seems not to look upon 
it with disfavor if the owner will add to that 
sum the value of the half of the lot remaining 
which, it was testified, is $265,000, and which, it 
is asserted, was recently sold for $300,000, but 
the owner fails to justify his proposed course 
upon principles or authority. Though the allow-
ance seems high, the rental value was no doubt 
an important factor in the award and is reflected 
in the enormous sum awarded. The interest on 

'  ̂ the award plus the interest on the amount of the 
value of the remaining land exceed the net 
rental value of the property by a substantial 
sum.

As to the claim of Liggett & Co., McDonald & 
Co. and the Radio Shop, it would appear that 
they are paying peak prices. There is testimony 
that leases of other stores could be had, and of 
the prices asked, all of which were higher than 

v the rentals these tenants were paying, but there
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are such marked differences in the structures, 
locations and circumstances. generally from the 
demised premises that comparative figuration is 
of little or no value to the Court and of doubtful 
aid to the experts in forming their opinions. 
Their opinions were chiefly based on the “ ask-
ing”  price, none on the “ bidding”  price; none 
on vacant stores or those about to be vacated, 
but on places with a going business, some in-
volving bonuses for their surrender, some not 
for the stores only, but for the business as well. 
The leased premises are in the business zone of 
the “ Four Corners,”  two blocks away from the 
center, desirable, and in ready demand, no doubt, 
at prevailing rates, and perhaps at a premium 
in some instances because of the limited supply, 
but it is questionable whether any of the leases 
could be sold for more than the rent reserved. 
The trade would not warrant it, nor hardly the 
rent the tenants were paying. Liggett & Co. 
with their almost perfect business organization 
and heavy capital investment were able to make 
an annual profit of only $5,000, and McDonald 
& Co. had a deficiency in the last two years, 
which perhaps may be accounted for, as they 
tried to, by sacrificial sales of stock in contem-
plation of closing out and “ milking”  by their 
Boston supply house. The good will of a stand 
often plays an important part in rental value, 
but it cannot be said for either concern that 
theirs made any contribution in this respect. 
Liggett & Co. and McDonald’s expert, Mr. Maier, 
gave as his opinion that the rental value of Lig-
gett s store was $26,400 per annum—$800 per 
front foot; with an additional 50 per cent, for 
a.™1)61 _influence> and that McDonald’s was 

>956./3, or more than double the rent re-
ceived, and offered plausible explanations and
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reasons, but it is difficult to share in his confi-
dence and to accept his judgment, and it is 
thought that the more conservative and de-
pendable figures of Mr. Berry, called by the 
Surety Company, and Mr. Houston, called by 
the owners, more nearly approximate the true 
value. They estimate the fair rental value of the 
Liggett store at $15,400, or $700 a front foot, and 
the McDonald store and upper floor by Berry 
at $19,300, or $500 per front foot, and by Hous-
ton at $17,000. The latter is apparently of the 
opinion that the McDonald rent was excessive. 
The slight excess of $400 in one. case and $300 
in the other in rental values over the rent re-
served does not warrant an allowance because 
it would be consumed in broker’s commissions 
in the event of a sale.

Liggett & Co. argue, in support of Mr. Maier’s 
opinion of the rental value of their lease, that 
the Washington street side of their store was a 
continuous show window seventy-four feet in 
length; that the opinions of real estate agents 
were that Washington street frontage was worth 
$300 per foot, adding an additional fifty per 
cent, for the fifteen feet nearest Market street, 
and that this, multiplied by the number of feet, 

 ̂q street length, made the total $24,500. This is 
ingenious but not sustainable. The testimony 
is that the $300 per foot is for store front, not 
show window front.

The Liggett and McDonald leases were made 
in 1923, and the consensus of opinion is that 
there was no marked change in rental values 
between that time and the condemnation, and 
that there was no likelihood of one until the 
terms expired in 1930. It has not been proved 
that the fair market value of the leases is more

40
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than the rent reserved, and consequently no al-
lowance can be made to the lessees on this score.

The remaining question is, are the tenants en-
titled to compensation for the loss of their busi-
ness, profits, good will, fixtures and cost of re-
moval. The right to compensation for lands 
taken for public highways is purely statutory. 
Before the Constitution of 1844 compensation 
was not required, and by that instrument it is 
provided that “ land may be taken for public 
highways as heretofore until the Legislature has 
directed compensation to be made.”  The com-
pensation is such only as is fixed by statute, 
whether it be adequate or inadequate, just or 
unjust. Simmons v. Passaic, 42 N. J. L. 619; 
Hudson Land Improvement Co. v. Seymour, 35 
N. J. L. 47. The condemnation was had pur-
suant to Article 20, Section 23, of the act con-
cerning municipalities (C. S. 2201; amended 
P. L. 1924, p. 501, P. L. 1925, p. 233), which 
provides for “ an award for said lands and real 
estate or right or interest therein to be taken to 
the owner or owners thereof.”  Loss of business, 
profits, good will, fixtures and cost of removal 
and the like suffered by the tenants obviously 
are not lands or real estate or rights or interest 
therein in the legal sense and not within the 
criterion fixed by the statute. In Freeholders 
of Hudson v. Emmerich, 57 N. J. Eq. 535, Vice- 
Chancellor Emery had before him the very ques-
tion, which arose under a statute (P. L. 1888, p. 
397), in effect indistinguishable from the one 
under consideration, in which he, in disposing 
of a claim for injury to a tenant’s business, held : 
As to the first ground, the general rule, as set-

tled by the best authorities, is that injury to a 
usiness carried on upon the premises, either by
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the landlord or tenant, is not a proper element 
of damage. Lew. Em. Lorn. 487, and cases cited 
And while no reported cases in onr own courts 
have been referred to, this rule, as I understand 
has always been applied in this State. What-
ever may be the rule in other condemnations, the 

10 damages to be given on the condemnation for 
public roads are, under our Constitution, such as 
are fixed by the Legislature. Const. Art. 1, 16; 
Crane v. Elizabeth, 9 Stew. Eq. 339 (Errors and 
Appeals, 1881). In this case the award is by 
the act clearly limited to the value of the land 
and damages to the remaining land of the owner 
after considering the benefits (P. L. of 1888, p. 
406), and the damages are limited to the dam-
ages done to the fee simple where a single 
assessment is made for all the owners and per- 
sons interested in any lot. This statute, as it 
seems to me, clearly excludes any allowance for 
injury to the business carried on on the premises 
taken and cannot by construction be extended to 
such damages.”  See also Phila. & C. Ferry Co, 
v. Inter-City L. E. E. Co., 76 N. J. L. 50. That 
is the law. It works hardships. The remedy lies 
with the Legislature; the courts cannot relieve. 
The rule, in principle, applies to all particulars 

o q  of damage set up by the tenants, including their 
claim for the value of the use of their fixtures 
during the remainder of their term, which was 
especially emphasized in the briefs, and their 
prayer to participate in the award, in which it 
must be presumed their losses did not figure, will 
be denied.

40
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ORDER AND DECREE ADJUDICATING 
RIGHTS OF PARTIES IN FUND AND 

DIRECTING DISTRIBUTION 
THEREOF.

Filed July 27, 1926.

It appearing that the City of Newark hereto-
fore awarded the sum of $479,550.00 to Hugh F. 
Cook, Margaret Cook, his wife, Paul Burne and 
Frank Blanchet, individually and as executor 
under the last will and testament of Honoria 
Ann Blanchet, deceased, for land and real estate 
and rights and interests therein taken and ap-
propriated by said City of Newark for the open-
ing and widening of Washington street from a 
point about 106.58 feet north of the northerly 
line of Market street and southerly to the north-
erly line of Camfield Court in said city;

And it further appearing that because an un-
certainty existed as to who was entitled to the 
said award by reason of the fact that conflicting 
claims had been made therefor, the said City of 
Newark asked permission of this Court to de-
posit the amount of said award into this Court 
in accordance with the statute in such case made 
and provided;

And it further appearing that by • order dul 
entered herein on September 20, 1925, the sal 
ity of Newark was authorized and permitted t 

deposit the sum of $479,550.00 into this Cour 
to be here distributed according to law;

¿k-nd it further appearing that pursuant to sal 
Permission, the said sum of $479,550.00 was de 
posited with the clerk of this Court;

And it further appearing that by order dul;
of 4ino llerem on November 23, 1925, the sun 

* 02>750.00 was withdrawn from said deposit

10

20

30

40
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which said sum so withdrawn was charged 
against the interest in said fund of the said 
Hugh F. Cook, Margaret Cook, his wife, Paul 
Burne and Frank Blanchet.

And it further appearing that pursuant to the 
order and direction of this Court, all parties 

10 who claimed to have any interest in said fund 
were directed to file with this Court an applica-
tion in writing in such form as to advise the 
Court what claim or interest such person ought 
have in the said moneys on deposit in said Court;

And it further appearing that all persons who 
claim to have any interest in said sum have filed 
such application in writing, and it further ap-
pearing that proofs have been taken before this 
Court by all of the parties in interest herein in 

20 support of their respective claims and interests 
in said fund, and the Court having heard Messrs. 
McCarter & English, solicitors for Hugh F. 
Cook, Margaret Cook, his wife, Paul Burne and 
Frank Blanchet, and Messrs. Stein, Stein & Han- 
noch, solicitors for Surety Realty Company, a 
corporation, and Messrs. Lindabury, Depue & 
Faulks, solicitors for Louis K. Liggett Company, 
a corporation, and Messrs. Bilder & Bilder, so-
licitors for R. E. McDonald, Inc., a corporation, 
and Max M. Schwartz, Esq., solicitor for John 
H. Hocter and William R. Heyer, individually, 
and as partners trading as the Ace Radio Shop, 
and John Harrington, and Cecil H. MacMahon, 
Esq., solicitor for Charles A. McEuen; and the 
arguments of counsel having been heard and the 
Court having duly considered the matter and 
having determined that the rights and interests 
of the respective parties in and to the fund on 
deposit with the clerk of this Court are as here- 

4 0 inafter more particularly set forth; and apphca-
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tion for counsel fees and taxed costs having 
been made on behalf of the respective parties, 
and the Court being of opinion that no counsel 
fees or taxed costs should be awarded to any of 
the said parties:

Now, Theref ore , it is oh this 27th day of July,
1926, by his Honor Edwin Robert Walker, Chan- j o  
cellor of the State of New Jersey, Or der ed, Ad-
j u d g e d  and Decr eed, and the said Chancellor, 
does by virtue of the power and authority vested 
in him, Order, Adj udge and Decr ee :

1. All applications for counsel fees and taxed 
costs be and the same hereby are denied.

2. That the clerk of this Court do pay to 
Charles A. McEuen, or to his solicitor of record, 
the sum of $46.85, together with any interest that
may have accrued thereon from the date of the oo 
deposit of said fund with the said clerk, and 
which sum when paid shall be in full satisfaction 
and discharge of any and all interest which the 
said Charles A. McEuen may have in the fund 
on deposit herein.

3. That the clerk of this Court do. pay to 
Surety Realty Company, or to its solicitors of 
record, the sum of $93,065.93, together with any 
interest that may have accrued thereon from the 
date of the deposit of said fund with the said 
derk, and which sum when paid shall be in full 
satisfaction and discharge of any and all interest 
which the said Surety Realty Company may have 
in the fund on deposit herein.

4. That the clerk of this Court do pay over
e Glance of said fund, together with all ac-

cumulations thereon to Hugh F. Cook, Margaret
°°k, his wife, Paul Burne and Frank Blanchet,

01 their solicitors of record.
40
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5. That except as herein otherwise provided 
none of the parties in interest herein have any 
further right, title, interest or claim in and to 
said fund.

E. R. WALKER, C.
Respectfully advised,

Jo hn H. Bac kes ,
V.-C.

20

30

40
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EXHIBIT P. 1.

Blue print map showing property of Burne 
Estate at the northwest corner of Market and 
Washington streets and portion thereof taken by 
the City of Newark.

10

EXHIBITS P. 2 and P. 3.

Photographs showing condition of Burne prop-
erty prior to the taking thereof in the condem-
nation proceedings.

EXHIBIT P. 4.
20

Bargain and sale deed from Nehemiah Perry, 
Sr. and wife to Martin Burne, dated May 10, 
1866, recorded May 19, 1866, in Book Z-12 of 
Deeds for Essex County, pages 272, recited con-
sideration $17,600, conveys premises at north-
west corner of Market and Washington streets in 
the City of Newark described as follows:

Beginning at the northwest corner of 
Market and Washington streets and running 
44 feet on Market street westerly to Caleb
B. Andrus’ line, thence 106 feet 7 inches to 
the rear, thence 44 feet across said rear to 
Washington street, thence 106 feet 7 inches 
to beginning.”

subjed; to mortgage in the sum of $8,000 given by 
said Perry and wife to the Mutual Benefit Life 
Insurance Company.

30

40
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EXHIBIT P. 5.

The Mayor & Common Council of the City of 
Newark to John R. Weeks

To all persons to whom these present shall come 
or may concern.

10 W h e r e a s , The Common Council of the City of 
Newark, did on the Sixth day of August, in the 
year of our Lord one thousand eight hundred 
and fifty two by resolution, duly order and 
direct a sewer to be made and constructed.

B e g i n n i n g  at Academy Street, in Washington 
Street, thence running along the centre of Wash-
ington Street, to Market Street, thence along 
the centre of Market Street to the intersection of 
Washington Street on the Southerly side of 

,, Market Street aforesaid, thence along the centre 
of Washington Street to Kinney Street thence 
along the centre of Kinney Street to the New 
Jersey Railroad Avenue thence along the New 
Jersey Railroad Avenue to the intersection of 
Ailing Street thence along the centre of Ailing 
Street to Market Street, thence along Market 
Street, and under the Morris Canal, to the City 
Wharf or Dock and under the same into the 
Passaic River, with a branch sewer from the 

j jq corner of Market and Washington Streets, ex-
tending along Market Street to or near the 
Court House of the County of Essex.

And Whereas, the said Common Council did, 
on the Second day of June in the year of onr 
Lord one thousand eight hundred and fifty four* 
by resolution, order and direct the extension of 
the main sewer in Market Street, as proposed 
by the Committee on Sewers and drainage, com-
mencing at the Westerly terminus of the sewer 
in Market Street near the Court House, thence

40
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running through West Market Place, to the 
Westerly line of High Street, with all the neces-
sary culverts basins &c.

And Whereas, the whole expense of the afore-
said sewer, with the said branch and extension 
thereof, has been ascertained and fixed by the 
certificate and oath of the Street Commissioner 10 
and filed in the office of the City Treasurer, the 
amount of such expense being Sixty five Thou-
sand, three hundred and Eleven Dollars, and 
seventy Six Cents as appeared by the certificate 
aforesaid. And Whereas the said Common 
Council did on the First day of December, one 
thousand eight hundred and fifty four appoint 
Commissioners to make an assessment of the 
amount of such expense either in whole or in
part, upon the owners of property benefited 
thereby. And if, by the judgment of such Com- ® 
missioners a part only of such amount aforesaid 
should be assessed upon such owners of prop-
erty, then to assess the balance of such expense 
upon the City of Newark, and requiring that 
the said Commissioners proceed in said assess-
ment in the manner provided by the ninth sec-
tion of the Act entitled “ A further supplement 
to the Act, entitled An Act to incorporate the 
ity of Newark,”  approved February the 

Twenty eighth, eighteen hundred and forty nine, 
nd Whereas, the assessment made by said 

Commissioners, dated Newark July 6th, 1855,
^  the Supreme Court of this State been 

adjudged invalid,

30

Whereas, the said Common Council did 
j11 e Fourth day of April, in the year of our 
or eighteen hundred and fifty six, resolve that 

r e resolutions theretofore passed by the said 
uunon Council, for and in relation to the 40
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construction of said sewer, be it in all things 
confirmed, and that all proceedings had under 
and in pursuance of the same, prior to the ap-
pointment of said Commissioners for assessing 
the said expense, be also in all things con-
firmed, and that the appointment of the said 

- q , Commissioners, and all proceedings subsequent 
hereto be thereby vacated and set aside, And 
that Joseph Ward of the First Ward, William
A. Fighter of the Second Ward, Terah Benedict 
of the Fourth Ward, Lucius D. Baldwin of the 
Seventh Ward and Amos H. Searfoss of the 
Ninth Ward, disinterested freeholders of the 
City of Newark, be thereby appointed Commis-
sioners to make an assessment of the amount 
of such expense, either in whole or in part, upon 
the owners of property benefited thereby, and 

20 if by the judgment of the said Commissioners a 
part only of such amount aforesaid shall be 
assessed upon such owners of property, then to 
assess the balance of the whole amount of such 
expense upon the City of Newark, and that the 
said Commissioners proceed in said assessment 
in the manner provided by the ninth section of 
the act entitled “ A further supplement to the 
act entitled “ An Act to incorporate the City 

 ̂ of Newark”  approved February Twenty eighth, 
eighteen hundred and forty nine.”  And that 
the said Commissioners be thereby authorized 
and directed, after taking upon themselves the 
duty to which they were thereby appointed, to 
cause reasonable notice to be given to the owners 
of property in their opinion benefited by the 
said sewer before any assessment be by said 
Commissioner concluded on against them, said 
notice informing said owners of property when 
and where they might have an opportunity oi

40
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being heard before the said Commissioners in 
relation to the said assessment, said notice to 
be given by advertising in three daily news-
papers of the City the time and place of such 
bearing for at least twenty days prior to such 
hearing, and by a notice either served person-
ally on, or left at the residence in the City of j q  
Newark, of the several owners of property so, 
in the opinion of the said Commissioners, bene-
fited so far as the said owners or their resi-
dences could be ascertained and found at least 
ten days prior to such day of hearing.

And Whereas, the said Joseph Ward, William 
A. Righter, Terah Benedict, Lucius D. Baldwin 
and Amos If. Searfoss met, for the purpose of 
making said last directed assessment, having 
dulying according to the direction of said last 
mentioned resolution of said Common Council 
in their behalf, given notice as thereby directed, 
and were duly sworn according to law to make 
the said last directed assessment fairly, accord-
ing to the best of their skill and judgment.

And Whereas, the said Commissioners did on 
the Fifth day of December, eighteen hundred and 
fifty six, certify and report in writing that they 
liad made an assessment of a part of the whole 
expense of the said sewer, said part being the 30 
sum of Fifty two thousand nine hundred and 
seventy seven Dollars and ninety five cents, 
upon the owners of property benefited thereby, 
and whereas the said Commissioners did also 
accompany the said report with a Map desig-
nating the property referred to in the said re-
port, which Map is by them certified and signed, 
faring even date with said report, referred to 
 ̂ erein and filed therewith in the Office of the 
Lty Treasurer.

40
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And Whereas, the said Commissioners did 
assess as a part of the said sum of Fifty two 
thousand nine hundred and seventy seven Dol-
lars and ninety five Cents, the sum of One Hun-
dred and seventy one Dollars and twenty nine 
Cents on a, certain lot of land situate on the 

10 Northwesterly corner of Market and Washington 
Streets in said City of Newark.

Said lot being forty four feet in front on the 
Northerly side of said Market Street, by one 
hundred and six feet and six inches in depth 
on the Westerly side of said Washington Street, 
and is designated as lot number 259 (Two Hun-
dred and fifty nine) on the aforesaid Map.

And Whereas, the. said Common Council did, 
by resolution, passed the Fifth day of June in 

o q ĥe year of our Lord one thousand eight hun-
dred and fifty seven direct that the said lot he 
advertised and sold by the Treasurer of the 
said City, for the purpose of raising the amount 
so as aforesaid assessed and the interest there-
on, and the expense of said advertisement and 
sale.

And Whereas, the said sale was duly adver-
tised for two months in two of the newspapers 
published in said City, once at least in each week, 

30 such advertisement setting forth the time and 
place of sale together with a particular descrip-
tion of the said lot and specifying the amount 
assessed on the same as aforesaid

And Whereas, the amount so assessed on said 
lot, together with the interest thereon, from the 
day the same was paid to the day of the sale 
thereof, and the cost and expenses of the said 
Advertisement and sale did amount to the sum 
of One Hundred and Seventy eight Dollars and 

40 eighty six cents, the said Common Council of



237

Exhibit P . 5.

the City of Newark, on the Twenty Fourth day 
of August in the year of our Lord, eighteen 
hundred and fifty seven, at ten o ’clock in the 
forenoon of that day, at the City Treasurer’s 
Office in the Market Building, in the said City 
of Newark, that being the time and place the 
same was advertised for sale, did cause the said  ̂q 
lot, in said City, to be exposed for sale at public 
auction for the lowest term of years for which 
any person would agree to take the same and 
pay the said sum of One Hundred and Seventy 
eight Dollars and eighty six Cents, being the 
amount assessed as aforesaid on said lot, and 
the interest thereon, and the costs and expenses 
of the advertisement and sale and thereupon 
John R. Weeks of said City of Newark, did then 
and there offer to take the same for the term 
of two hundred years, and pay the said sum 
of One Hundred and seventy eight Dollars, & 
eighty six Cents, being the amount assessed as 
aforesaid on said Lot, and the interest thereon, 
and the costs and expenses of said advertisement 
and sale, And no person offering to take the 
same for so short a time, the same was accord-
ingly openly and publicly cried off and sold to 
the said John R. Weeks for the said term of 
Two H undred years. Now therefore be it known, « q 
that the said The Mayor and Common Council 
of the City of Newark in consideration of the 
said sum of One Hundred and seventy eight 
Dollars, and eighty six Cents paid by the said 
ohn R. Weeks the receipt whereof is hereby 

acknowledged, do hereby declare, and make 
nown that the said lot of land and premises 

Jas been sold to the said John R. Weeks, for 
e sâ  term of Two hundred years, for the 

payment of the amount, assessed as aforesaid
40
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on said lot, and the interest thereon, and the 
cost and expenses of said advertisement and 
sale, and the said John R. Weeks, his executors 
administrators and assigns are entitled to hold 
and enjoy the same for his and their proper use 
until said term of Two hundred years is com-
pleted and ended provided however, that if the 
owner or owners, mortgagee or mortgagees of 
said Lot shall within the space of one year after 
the day of said sale, pay to the said John R. 
Weeks his executors, administrators and assigns 
the said sum of One Hundred seventy eight 
86/100 Dollars, with legal interest, and all ex-
penses for fencing the said Lot, in case the 
same be done, then the said owner or owners, 
mortgagee or mortgagees of said Lot as the 
case may be, shall be entitled to re-enter and 

20 repossess the said Lot in the same manner, and 
to all intents, as if the said sale had not been 
made.

In  W it ness W her eof , The Common Council 
of the City of Newark, have caused their com-
mon seal to be hereunto affixed, and the Mayor 
of said City hath hereunto signed his name, this 
Fifth day of November in the year of our Lord 
one thousand eight hundred and fifty seven.

30 MOSES BIGELOW (l . s.)

Signed, sealed and delivered 
in the presence of

Corra Dr ake .

40
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St at e of  Ne w  J e r s e y ,
Essex Co u n t y .

Be It  Re me mb e r e d , that on this Fifth day of 
November, in the year of onr Lord one thousand 
eight hundred and fifty seven before me Theo-
dore Runyon A Master in Chancery of New 
Jersey, personally appeared Corra Drake who 10 
being duly sworn according to law doth depose 
and say that he saw Moses Bigelow, Mayor of 
the City of Newark, sign the foregoing Declara-
tion of Sale, and affix thereto the Corporate Seal 
of the said City of Newark, and heard him 
acknowledge that he signed sealed and delivered 
the same as the voluntary act and deed of the 
Mayor and Common Council of the City of 
Newark, and that this deponent subscribed his 
name thereto as an attesting witness. 20

CORRA DRAKE.

Sworn and subscribed on the day 
and year aforesaid, before me.

Th eodor e R u n y o n ,
Master in Chancery.

John R. Weeks to Nehemiah Perry 3Q
15 ct. stamp Canc’d.

I K n o w  A l l  Me n  b y  T h e s e  P r e s e n t s , that I, 
I John R. Weeks, of the City of Newark, New 
r er£ey, for and in consideration of the sum of 
I ne Dollar to me in hand paid by Nehemiah 
I erry of the said City of Newark do hereby, 
resign, transfer and set over, unto said Nehe- 
jttuah Perry a certain Declaration of sale made 

o me by The Mayor and Common Council of
40



240
Exhibit P. 5.

the City of Newark, bearing date the Fifth day 
of November A. D. 1857, for certain land and 
premises on the corner of Market and Washing-
ton Streets in the City of Newark, of Abraham 
H. Sherman.

To g e t heb with the rest and residue of the 
term of Two hundred years therein mentioned 
yet to come and unexpired, and also all my 
right title and interest of in and to said land 
and premises To Have and To Hold all and 
singular the same unto the said Nehemiah Perry 
his heirs, executors, administrators and assigns 
forever.

In  W it ne ss  Whe r e o f , I have hereunto set my 
hand and seal this Fifth day of June in the year 
of our Lord one thousand eight hundred and 
sixty one.

20 J. R. WEEKS (l . s.)

Signed, sealed and delivered 
in the presence of

Geo r ge  F. Tu t t l e .

St at e  o f  Ne w  Je r se y , 1
7 1 SSCo u n t y  o f  Essex. j

B e  I t  Re me mbe r e d , that on this Twenty Ninth 
day of September A. D. 1870, before me George 
F. Tuttle, A Master in Chancery of New Jersey, 
personally appeared, John R. Weeks, who I am 
satisfied, is the grantor in the foregoing Deed 
named, and I having first made known to him 
the contents thereof he acknowledged that he 
signed, sealed and delivered the same as his 
voluntary act and deed, for the uses and pur-
poses therein expressed.

GEORGE F. TUTTLE.40
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This is to Certify, That on the Twenty Fourth 
day of August A. D. 1857, I, (as Treasurer of 
the City of Newark) sold divers pieces of prop-
erty for unpaid assessments for the construc-
tion of a Sewer running through Washington 
Street, from the Canal to Market Street, and 
among other pieces one described as Abraham 
H. Sherman’s on the corner of Market and 
Washington Street for amount of assessment 
interest and cost $178.86, which was purchased 
by John R. Weeks, for Two hundred years, and 
a Declaration of Sale, was delivered to him on 
the 29" day of May 1860, as recorded in the 
Sales Book, in the Office of the Treasurer of the 
City of Newark, and described as lot number 
two hundred & fifty nine (259) on the Sewer 
Map on file in said Treasurers Office.

J. HARTSHORNE,
Late City Treasurer.

Newark May 9, 1866.

Nehemiah Perry Sr. to Martin Burne.
15 ct. stamp canc’d.

K n o w  A l l  M e n  by T h e s e  P r e s e n t s , That I 
Nehemiah Perry Senior of the City of Newark 
New Jersey for and in consideration of the sum 
of One Dollar to me in hand paid by Martin 
burne of said City of Newark do hereby assign, 
transfer and set over unto said Martin Burne, 
the Declaration of Sale within mentioned as 
having been  made and delivered by The Mayor 
and Common Council of the City of Newark, to 

ohn R. Weeks for certain land & premises on 
e eoniei °f Market & Washington Streets in 

said City of Newark of Abraham H. Sherman,

10

20

30

40
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on the 29th day of May A. D. 1860, (which said 
Declaration of Sale was assigned to me by said 
John R. Weeks which assignment has been lost 
or mislaid)

T o g e t h e r  with the rest and residue of the 
term of two hundred years, therein mentioned 

1Q yet to come and unexpired, and also all my 
right, title and interest of, in and to said land 
and premises, To Have and To Hold all and 
singular the same unto the said Martin Burne 
his heirs, executors administrators and assigns 
forever.

I n  W i t n e s s  W h e r e o e  I have hereunto set my 
hand and seal the Ninth day of May eighteen 
hundred and sixty six.

20 Signed sealed and delivered 
in the presence of

Received in the Office December 28 A. D. 1882.

Office of
REGISTER OF DEEDS AND MORTGAGES

I, H o w a r d  S-. Do dd, Register of Deeds and 
Mortgages of the County of Essex, State of 
New Jersey, do hereby certify that the fore-
going is a true and correct copy of the recor 
of a certain deed made by The Mayor & Common 
Council of the City of Newark to John R. Wee s 
and also of the certificate of acknowledgment

N. PERRY l . s.

30 Essex County, New Jersey.

St a t e  of  N e w  J e r s e y , 
Co u n t y  o f  E ss e x .

40
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thereto annexed, as the same may be found re-
corded in my office in book Q.-21 of Deeds for 
said County on pages 421-426.

In  T e s t i m o n y  W h e r e o f , I have 
hereunto set my hand and official seal 

( s e a l ) this 13th day of April, A. D. 1926.
HOWARD S. DODD, 

Register of Deeds and Mortgages.

Compared by 20 & 3 

Office of
Register of Deeds and Mortgages 

Essex County, New Jersey
CERTIFIED COPY OF DEED

The Mayor & Common Council 
of the City pf Newark 

to
John R. Weeks

Recorded December 28th, 1882, 
In Book Q-21 of Deeds Pages 421- 
426.

EXHIBIT P. 5a.
30

Last will and testament of Martin Burne, 
proved March 22, 1912 before the Surrogate of 
Essex County. This will devises the real estate 
of the testator to his five children, Honoria Ann 
Blanchet, wife of Frank A. Blanchet, Martin 
Burne, Jr., Lucien Burne, Margaret Cook, wife 
of Hugh F. Cook, and Paul Burne.

40
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EXHIBIT P. 6.

Bargain and sale deed from Lncien Burne and 
wife to Hugh F. Cook and wife, dated May 17, 
1916, and recorded May 19, 1916 in Book H 57,’ 
page 481, conveys an undivided one-fifth (1/5) 

10 ri&ht, title and interest to the premises in ques-
tion.

EXHIBIT P. 7.

Last will and testament of Honoria Ann 
Blanchet, proved October 1, 1921 before the Sur-
rogate of Essex County. This will devises all 
of her property, real and personal, to her hus- 

Q band, Frank A. Blanchet.

EXHIBIT P. 8.

Warranty deed from Martin Burne and wife 
to Margaret Cook and Hugh F. Cook, Paul Burne 
and Honoria Ann Blanchet, dated November 5, 
1920, and recorded June 21, 1921, in Book S-64 of 
Heeds, pages 292, etc. This deed conveys an un- 

30 divided one-fifth (l/5th) interest in the premises 
to the grantees.

EXHIBIT P. 9.

Ordinance covering the widening of Washing-
ton street, in the City of Newark, and involving 
the taking of the premises in question, passed by 
the Commissioners of the City of Newark on May

4  0  2 0 > 1 9 2 4 *
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EXHIBIT D.—SURETY—1.

THIS INDENTURE made this First day of 
February, in the Year One Thousand Nine Hun-
dred & Ten (1910) BETWEEN MARTIN 
BURNE of the City of Newark, in the County of 
Essex and State of New Jersey, of the first part,
AND SEBASTIAN S. KRESGE of the City of 
Detriot, in the County of Wayne and State of 
Michigan, of the second part; W i t n e s s e t h , That 
the said party of the first part does hereby de-
mise and lease unto the said party of the second 
part, the lands and premises belonging to the 
said party of the first part, known as Nos. one 
hundred and five (105) and One Hundred and 
seven (107) MARKET STREET in the City of 
Newark. Said premises being about one hundred 
feet (100) in depth on Washington Street, with 20 
the buildings theron and with the appurtenances, 
and the sole and uninterrupted use and occupation 
thereof (except as hereinafter mentioned) for the 
term of twenty (20) years from the first day of 
April A. D. 1910, for the yearly rent during the 
first ten (10) years of said term, of Eighteen 
Thousand (18,000) Dollars payable in equal 
monthly installments of Fifteen Hundred (1500) 
Dollars each on the first day of each and every 
month during the first ten years of said term in 
advance, and for the yearly rent of Nineteen 
Thousand Dollars (19000) during the last ten 
years of said term, payable in equal monthly in- 
staLments of Fifteen hundred and Eighty-three 
dollars and thirty-three cents ($1583.33) on the
ist day of each and every month during the last 

ten years of said term, in advance.
kaid party of the second part does hereby 

a°ree to pay to the said party of the first part,
40
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his heirs, assigns, agents or attorneys, the said 
yearly rental of Eighteen thousand (18000) Dob 
lars during the first ten years of said term as 
aforesaid at the time and in the manner afore-
said, and also the said yearly rental of Nineteen 
thousand (19000) Dollars during the last ten 

10 years of said term, at the time and in the man-
ner aforesaid.

And it is hereby agreed by and between the 
parties hereto that the said party of the second 
part may assign this lease or sublet the whole or 
any portion of the premises hereby demised sub-
ject, however, in all respects to all the terms and 
conditions of this lease, and it is agreed that said 
party of the second part is not to use said prem-
ises nor permit any part thereof to be used for 
any other purpose than a store for the sale of 

" general merchandise, provided however, and it 
is agreed by said party of the second part that he 
will not at anytime overload said building or per-
mit the same to be overloaded with merchandise 
or otherwise beyond the strength and capacity of 
the flooring and structure of said buildings, and 
that no dangerous, explosive, or unlawful sub-
stances and materials are to be kept or sold in 
said buildings or in any part thereof; It is un- 

j jq derstood and agreed, however, that said party of 
the second part is to have the right and privi-
lege to sublet said buildings or any part thereof 
for the purpose of carrying on any lawful busi-
ness or occupation which shall not be dangerous 
or detrimental to said buildings or premises and 
which shall not include as aforesaid the sale or 
keeping upon said premises dangerous or ex-
plosive materials. And it is further agreed that 
the said party of the second part is not to use 
said premises or permit any part thereof to be

40
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used for any business or any purpose which 
would increase the fire insurance rates upon the 
buildings upon said premises, provided, however, 
in case said Fire insurance rates are increased 
by and in consequence of any business or pur-
pose for which the same shall be used or sub-
letted, that in such case said party of the second 
part and his said subtenant so using said 
premises or any part thereof shall be liable 
to pay to said party of the first part, his 
heirs, executors, administrators or assigns a 
sum of money which shall be equal to such 
increase in such rates of insurance upon 
said buildings or any part thereof over and 
above the rates paid thereon by said party of the 
first part; his heirs or assigns prior to said in-
crease of rates. And it is further agreed that in 
case said party of the second part, his executors, 
administrators or assigns shall not observe the 
covenants of this lease herein contained with re-
spect to the overloading of said premises and the 
use and occupation to which said premises and 
the buildings thereon may be put by the said 
party of the second part or his assigns, said 
party of the first part, his heirs, or assigns may 
at his or their option enforce against said party 
of the second part, his executors, administrators 
or assigns, the penalty for such violation of such 
covenants of a forfeiture of this lease; and it is 
further agreed that said party of the first part, 
is heirs, assigns, agents or attorneys, may enter 

into and upon said premises at reasonable hours 
in the day time to examine the same, or to make 
such repairs or alterations therein as shall be 
necessary for the preservation thereof ; and to 
exhibit them at anytime during the. last three 
months of said term, from ten o ’clock in the 
morning until five o ’clock in the afternoon (Sun-
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day excepted), and to any persons or person; and 
to put up notices “ TO LE T”  or “ FOR SALE” 
on the outside wall thereof. If the said premises 
shall become vacant, or he deserted during said 
term, said party of the second part does hereby 
authorize the party of the first part, his heirs, 

10 assigns, agents or attorneys, to re-enter the same 
at his and their option and re-let them and re-
ceive and apply the rents so received to the pay-
ment of the rent due by these presents.

And the said party of the second part does 
further agree to keep the premises in as good re-
pair as the same shall be at the commencement 
of the said term (wear and tear arising from a 
reasonable use of same, and damages by the ele-
ments excepted); and at the expiration of said 
term to yield up the peaceable possession thereof 

20 to the said party of the first part, his heirs as-
signs, agents or attorneys.

And the said party of the second part doth 
f urther agree to pay the water tax, assessed upon 
said property additional to the rent aforesaid, 
whether assessed by metered rates or otherwise 

In case of the destruction of the buildings upon 
said demised premises or any portion of said 
buildings by fire prior to the expiration of the 
term hereby granted, if the said destruction of 

»It) said buildings shall be of such a character and to 
such an extent that the said party of the second 
part, his executors, administrators or assigns, 
are totally unable to carry on the business or 
businesses carried on by them upon said prem-
ises or to occupy the same, then, and in such 
case the rent hereby agreed to be paid by the 
party of the second part for said premises shall 
from the time of such destruction be not due and 
payable as provided for in this lease until the 

" said party of the first part, his heirs or assigns,
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shall rebuild the said premises, so that the same 
may be occupied by said party of the second part 
or his assigns and used by them as prior to the 
destruction of said buildings the party of the 
first part doth for himself, his heirs, executors 
or administrators, agree to rebuild and restore 
said buildings as soon as practicable. In  case of  ̂0 
the partial destruction of said buildings or any 
part thereof, it is agreed by and between the 
parties hereto that until the partial destruction 
so caused by said fire shall be repaired by said 
party of the first part his heirs or assigns that 
the rent due and to become due by this indenture 
of lease shall abate proportionately as the rental 
value of that portion of the premises so partially 
destroyed by fire shall bear to the entire rental 
value of said premises.

And it is further agreed by and between the -v  
parties hereto that said party of the second part 
is to have the privilege of making such altera-
tions and repairs in and upon same demised 
premises he may see fit during the continuance 
of the term hereby granted provided, however, 
that said alterations and repairs to said buildings 
shall not be detrimental to said buildings or 
damage the same in any manner or impair their 
value.

3 0
No change or alterations will be made in this 

lease except by writing properly signed by both' 
parties.

In W it n e s s  W h e r e o f  said parties have here-
unto in duplicate set their hands and seals the 
ay and year first above mentioned.

Martin Burne (l s )
Sebastian S. Kresge (l s )

4 0
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Signed sealed and delivered 
in the present of:

S. S. K. by Louis Kamm
John H. Meeker 
as to Martin Burne.

10
S t a t e  of  N e w  J e r s e y  1 
C o u n t y  of  E sse x  j

B e  I t  R e me mb e r e d , that on this N ineteenth day 
of February in the year One T h ou san d  Nine 
Hundred and Ten (1910) before me, a Commis-
sioner of Deeds for the State of N ew  Jersey, 
personally appeared SEBASTIAN S. KRESGE, 
whom I am satisfied to one of the parties men-
tioned in the within lease, and to whom I first 

" made known the contents thereof, and thereupon 
he acknowledged that he signed, sealed and de-
livered the same as his voluntary act and deed, 
for the uses and purposes therein expressed:

LOUIS S CHLE SINGER.
A  Commissioner of Deeds 
for the State of N ew  Jersey.

30 EXHIBIT D.—SURETY—2.

Sub-lease from Surety Realty Company to 
Louis K . Liggett, dated June 8, 1922. This lease 
is sufficiently described in the record.

40
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EXHIBIT D.—SURETY—3.

This INDENTURE, made this Eighteenth day 
of April, in the year Nineteen hundred and 
twenty-two, between

SURETY REALTY COMPANY, 
a New Jersey corporation having its principal 
office located in the City of Newark, County of 
Essex and State of New Jersey, of the first 
part and

r . e . Mc Do n a l d , i n c .,
a corporation organized under the laws of the 
State of New York, having its principal place of 
business in the City of New York, in the County 
of New York and State of New York, party of 
the socond part; WITNESSETH,

1. That the said party of the first part does 
hereby demise and lease unto the said party 
of the second part, the store and basement under-
neath the same, commonly known as No. 105 
Market Street, in said City of Newark, being 
the store immediately adjoining on the west 
the store now occupied by William B. Riker & 
Sons Co., on the northwest corner of Washington 
and Market Streets, in said City of Newark, 
[the store and basement hereby demised each 
having a frontage of about twenty one feet and 
a depth of about eighty five feet, together also 
with the floor immediately above the store hereby 
demised, said floor running, however, to the 
full width of said building to Washington Street, 
and ex ten d in g  to the north to a point about twelve 
feet from the most northerly wall of said build- 

said twelve feet being especially reserved 
p y  the party of the first part for use as a hall-
way at that point, from the bottom to the top 
| b u ild in g , and being part of the same
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premises mentioned in a certain lease made by 
one Martin Burne to one Sepastian S. Kresge 
which lease is dated February 1, 1910, and re-
corded in Book S. 46 of deeds for Essex County 
page 191, which said lease was thereafter ac-
quired by the party of the first part by mesne 

-̂ Q assignments, the said premises hereby demised 
being the same premises now occupied by the 
party of the second part.

2. The said party of the first part does hereby 
demise and lease unto the party of the second 
part, the said premises for the sole and unin-
terrupted use and occupation thereof, except as 
hereinafter mentioned, for the term of seven and 
one half years from the first day of October, 1922, 
to the thirty-first day of March 1930, at 12 o’clock 

20 noon, at the following annual rentals, that is to 
say:

(a) The annual rental of Seventeen Thousand 
Dollars ($17,000) which shall be paid by the 
party of the second part to the party of the 
first part for the period beginning October 1, 
1922 and ending March 31, 1925, in monthly in-
stalments of $1416.66 to be payable on the first 
business day of each and every month during 
said first two and a half year period, in advance;

30 and
(b) The annual rental of Nineteen Thousand 

Dollars ($19,000), which shall be pa id  by the 
party of the second part to the party of the first 
part for the period beginning April 1, 1925, and 
ending March 31, 1930, in monthly instalments 
of $1583.33, to be payable on the first business 
day of each and every month during said five 
year period, in advance.

(c) In addition to the foregoing rentals the 
40 party of the second part agrees to pay to the
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party of the first part, as additional rent, 3% 
on all sales made by the party of the second part, 
its successors, assigns, sub-tenants and under-
tenants, and subsidiary companies in said prem-
ises, in excess of $300,000 per year. In determin-
ing the amount of said sales allowance shall be 
made for all goods sold to customers but sub- 
sequently returned by any customers and ac-
cepted as such, and all such returned goods shall 
be excluded from the total sales aforesaid. Said 
gross sales shall be ascertained by an examination 
of the books of the party of the second part, its 
successors, assigns, sub-tenants and under-tenants 
and subsidiary companies, at the end of each 
year from the time this lease becomes operative 
as hereinafter let forth. For the last six months 
period of this lease said ascertainment shall be 
had at the expiration of said six months period, 
and said additional rental during said six months 
period, shall apply to all sales in excess of $150,-
000. instead of $300,000. Said gross sales shall 
be ascertained by any Certified Public Accountant 
of the City of Newark of the selection of the 
party of the second part, and the party of the 
second part shall pay the cost of such account-
ant’s services. Should the party of the second 
part, its successors, assigns, sub-tenants, under- 3Q 
tenants or subsidiary companies, fail, neglect or 
refuse to employ such accountant for such 
purpose, same may be done, upon reasonable 
notice, by the party of the first part, and the ex-
pense thereof shall be borne by the party of the 
second part. In any case, the party of the 
second part agrees to submit its books and cause 
the books of its sub-tenants, under-tenants and 
subsidiary companies to be submitted for the ex-
amination of such accountant for the purposes
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aforesaid. On the first day of the month suc-
ceeding the day when said greoss sales and said 
additional rent shall have been ascertained, said 
additional rental shall become due and payable 
from the party of the second part to the party 
of the first part as so much additional rent due

10 and owing from the party of the second part 
to the party of the first part, and the said party 
of the first part shall have the same rights and 
remedies with respect to the collection of said 
additional rent as it would have with respect to 
the other rentals hereinbefore set forth. For 
the purpose of more effectually including in the 
total sales hereinbefore referred to, not only the 
sales made by the party of the second part, its 
successors or assigns, but the sales made by its 
sub-tenants and under-tenants, or subletting that9 0 7 0
may be made by the party of the second part 
with any such sub-tenant or under-tenant, there 
will be included a suitable provision for per-
mitting the total sales of said sub-tenant and 
under-tenant to ne ascertained nj the Certified 
Public Accountant of the party of the second part, 
and for furnishing to the party of the first part 
hereto a copy ' of the report of such Certified 
Public Accountant, with respect to such sales no

;j0  sub-lease or under-lease from the p a rty  of the 
second part shall become effective or operative 
unless and until such a provision shall have 
been included therein.

3. And the said party of the second part, for 
itself, its successors and assigns, does hereby 
covenant and agree to pay to the party  of the 
first part, its successors and assigns, agents or 
attorneys, the said rentals at the time and m 
the manner aforesaid.



255

Exhibit D-Surety-3.

4. And the said party of the second part 
doth, for itself, its successors and assigns, here-
by promise and agree that it will not, without the 
written consent of the party of the first part, re- 
let or under-let the whole or any part of said 
premises, nor use or permit any part thereof to 
be used for any other purpose than a retail shoe 
store under the penalty of forfeiture and dam-
ages, except however, that permission is hereby 
given to the party of the second part, but subm- 
ject to the provisions of paragraph #2, sub-
division C., to sub-let any portion of said prem-
ises for the sale, at retail, of ladies cloaks, suits, 
waists and hosiery and millinery.

5. And it is further agreed between the parties 
hereto that the party of the second part will 
not assign this lease without the written con-
sent of the party of the first part, its successors, 
assigns, agents or attorneys, under the penalty 
of forefeiture, and damages. It being expressly 
understood and agreed, however, that this lease 
may, at any time, be assigned to a corporation 
that may be organized under the laws of the 
State of New Jersey for the purpose of operating 
a retail shoe store on the said demised premises, 
providing the said corporation shall assume all 
the obligations imposed herein upon the party of 
the second part, it being understood, however, 
that this consent shall not be construed as grant-
ing any right to any further assignment of said 
lease or to any further sub-letting or under-let- 
hng of any part or the whole of said demised 
premises; and it being further understood that 
on such assignment, sub-letting or under-letting 
the liability of the party of the second part 
I'eieto and that of the guarantor who shall ex-
ecute the guaranty agreement in connection with
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this lease, shall not by said assignment or sub-
letting or under-letting be lessened or diminished.

6. A nd it is further understood and agreed 
that the said party of the second part will not 
at any. time overload the said building located 
on said premises, or permit the same to be over-

10 loaded with merchandise or otherwise, beyond 
the strength and capacity o f the flooring and 
structure of said building, and that no dangerous, 
explosive or unlawful substance shall be kept 
in or sold in any part o f said demised premises.

7. It is further agreed that in case the party 
of the second part shall fail, neglect or refuse 
to observe the covenants of this lease herein 
contained with respect to the overloading of said 
premises, or the use to which the said demised

2q premises may be put by the party of the second 
part, its successors and assigns, or with respect 
to the prohibition against sub-letting or under-
letting the whole or any part of said premises, or 
of the assignment of said lease, or with respect 
to the inspection of the books of the party of the 
second part, or of its sub-tenants or under-
tenants, if any, or of its subsidiary companies, 
if any, that the said party of the first part, its 
successors and assigns may, at its option, in 

30 addition to any claim for damages or any other 
cause of action that it may have acquired thereby, 
enforce against the party of the second part, 
its successors or assigns, the penalty of such 
violation of said covenants by termination and 
forefeiture of this lease, and thereupon the 
party of the first part shall have the right to 
re-enter and take possession of said premises as 
of its former estate. But it is expressly under-
stood and agreed that any waiver in the party of 

40 the first part, its successors or assigns of any
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default of the party of the second part, its 
successors or assigns, with respect to any of the 
aforesaid covenants, shall not be deemed a waiver 
of any subsequent defaults or of any abandon-
ment of any of said covenants.

8. It is further understood and agreed that
the said party o f the first part, its successors 10 
and assigns, may enter into and upon said de-
mised premises at any time to make such repairs 
as shall be necessary, and at any time during 
the last three months of said term exhibit said 
premises from ten o ’clock in the forenoon until 
five o’clock in the afternoon, to any person or 
persons, and put up notices “ To Let”  or “ For 
Sale”  in the outside wall thereof, but the 
privilege herein given to the party of the first 
part for the purpose of making such repairs shall 9~ 
not be construed as an obligation on the part of 
the party of the first part to make such repairs, 
unless in this lease otherwise specified.

9. If the said premises shall become vacant 
or be deserted during said term, the said party 
of the second part does hereby authorize the 
party of the first part, its successors, assigns, 
agents or attorneys, to re-enter the same at 
its option and re-let them and receive and apply
the rent so received to the payment of the rent 30 
due by these presents.

10. And the said party of the second part 
does further agree to keep the said premises in 
S3 good repair as the same shall be at the com-
mencement of said term, (wear and tear arising 
from a reasonable use of the same and damage
y the elements execepted), and at the exp-wra- 
ion of said term to yield up the peaceful pos-
session thereof to the said party of the first 
Part, its successors, assigns, agents or attorneys. 4 0
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11. And the said party of the second part 
does further agree to pay the water tax assessed 
on said demised premises, additional to the rent 
aforesaid, and in case of the failure of the party 
o f the second part, its successors and assigns 
to make payment of said water tax when the

^  same shall become due and payable, sa id  payment 
may be made by the party of the first part and 
the amount so paid shall be added to the monthly 
rent to become due in the month or months fol-
lowing said payment or payments respectively, 
and the sum total shall thereupon be regarded 
as the amount of the rent due and ow ing to the 
party of the first part by the party of the second 
part, its successors or assigns, for such following 
month or months.

12. In case of the destruction of the building 
erected on said premises by fire, prior to the ex-
piration of the term hereby granted, if the said 
destruction shall be of such a character and to 
such an extent that the party of the second part, 
its successors or assigns, is totally unable to 
carry on the business carried on by it upon said 
premises, or to occupy the same, then and in I 
such case the rent hereby agreed to be paid by j 
the party of the second part for said premises,

¿0 shall, from the date of such destruction, be not 
due and payable as provided for in this lease, 
until the said party of the first part, its succes-
sors and assigns, shall repair the said premises 
so that the same may be occupied by the party of 
the second part, its successors or assigns, and 
used by it in substantially the same manner as 
prior to the destruction of such b u ild in g ; but in 
case of a total destruction of said premises, the 
party of the first part shall be under no obliga-
tion to repair the said premises. In  case of a

4 0
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partial destruction by fire, of any part of said 
premises hereby demised, it is agreed by and 
between the parties hereto that until the partial 
destruction so caused by said fire shall be re-
paired by the said party of the first part, its suc-
cessors and assigns, that the rent due and to be-
come due by this indenture of lease shall abate 
proportionately, as the rental value of that por-
tion of the premises so partially destroyed by 
fire shall bear to the entire rental value of said 
premises, as fixed by the terms of this lease.

13. It is further understood and agreed be-
tween the parties hereto that no alterations shall 
be made on said demised premises by the party 
of the second part, its successors or assigns, 
without first obtaining the written consent of the 
party of the first part, but such consent shall not 
be unreasonably withheld.

14. It is further understood and agreed that 
the party of the first part will, during the period 
from October 1, to April 1, of each year, supply 
steam heat for said premises in such quantity
and at such times as may be reasonably neces-
sary.

15. It is further understood and agreed that 
[tlie party of the first part shall under no cir-
cumstances be liable for any damage to the party 
0 second part, its «successors or assigns, by 
reason of the neglect or negligent act of any of 
t ie tenants or other persons occupying the build-
ing of which said demised premises are a part.

15. It is further agreed that if at any time 
: nnng the term hereby demised, proceedings in 
| ankruptcy or insolvency proceedings of any 
Ip1,, s la  ̂ l)e instituted by or against the party 

® 8€̂ °nd Part> its successors or assigns, and 
11 a judication had thereon, or if the party of
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the second part, its successors or assigns, shall 
assign its estate or effects for the payment of its 
debts, or if any execution shall issue against the 
party of the second part, its successors, assigns, 
or any of its effects whatsoever, and remain un-
satisfied and unsecured for thirty days or more, 

10 ?r if a receiver or trustee shall be appointed of 
its property, or if this lease shall, by operation 
of law, devolve upon or pass to any person or 
persons other than the said party of the second 
part, then and in each of said cases, this lease 
shall cease and come to an end three days after 
notice shall be sent by mail by the party of the 
first part, its successors or assigns, to the party 
of the second part, its successors or assigns, ad-
dressed to the said demised premises.

2 q , a further consideration for the execu-
tion of this lease the party of the second part has 
deposited with the party of the first part the sum 
of Seventy five hundred ($7500) Dollars, the re-
ceipt whereof is hereby acknowledged by the 
party of the first part, which sum the party of 
the first part agrees to repay to the party of the 
second part at the rate of Two thousand ($2,000) 
Dollars per year in monthly installments of One 
Hundred sixty six dollars and sixty seven cents 

30 ($166.67) until the entire sum of Seventy five
hundred ($7500) Dollars shall have been repaid 
to the party of the second part. The first of 
said payments shall be made to the party of the 
second part on October 1, 1922. In addition 
thereto the party of the first part shall also pay 
to the party of the second part interest at the 
rate of six per cent per annum, on all unpaid 
balances of said sum of Seventy five hundred 
($7500) dollars, the first interest payment to be 
made on October 1, 1922, on said sum of Seventy

4 0
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five hundred ($7500) dollars and the remaining 
interest payments to be made at the end of each 
year thereafter until such time as said entire 
principal sum of Seventy five hundred ($7500) 
dollars shall have been fully paid.

18. This lease is made on this express condi-
tion and limitation that the same may be termi-
nated by the party of the first part, its successors 
or assigns at any time after the first four years 
of said term by giving notice to the party of the 
second part, its successors or assigns, of such 
intention to terminate at least nine months prior 
to the time fixed for such termination and by 
paying the party of the second part the sum of 
Twenty five thousand ($25000) dollars, which 
sum shall be paid in the manner following:

Five thousand ($5000) dollars to be paid upon 
giving of said notice to the party of the second 
part, its successors and assigns, and the balance, 
to wit: the sum of Twenty thousand ($20,000) 
dollars, shall thereupon be deposited in any bank 
or trust company in the City of Newark at least 
twenty four hours before the time fixed for the 
termination of said lease, Said deposit to be 
made in escrow with said bank or trust company 
with instructions to pay the same to the pai 
of the second part, its successors or assigns upr 
its removal from said premises as required by 
the terms of said notice and thereupon upon the 
removal of said party of the second part, its 
successors and assigns in compliance with said 
notice of termination, from the said premises the 
party of the second part its successors and as-
signs shall be entitled to receive said sum of 
Twenty thousand ($20,000) dollars from said 
nnk or trust company. The party of the second 

Pait does hereby agree with the party of the first
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part that upon receipt of notice with said pay-
ment of Five thousand ($5000) dollars as afore-
said that this lease will, at the expiration of the 
nine months period mentioned in-said notice 
come to an end, anything hereinbefore to the con-
trary in anywise notwithstanding and that it 

10 will peacefully and quietly remove from said 
premises and deliver up possession thereof to 
the party of the first part its successors and 
assigns.

19. This lease and all the terms, covenants 
and conditions thereof are in all respects subject' 
and subordinate to the rights of the State, 
County and City in which the demised premises 
are situate.

20. And it is further understood and agreed 
2 0  bhnt no change or alteration will be m ade in this

lease, except by writing properly signed by both 
the parties hereto.

21. And for the performance of all and 
singular the covenants and agreements herein-
before mentioned, the said parties hereby bind 
themselves, and their respective successors and 
assigns forever.

Ix W i t n e s s  W h e r e o f , the said parties have, in 
duplicate caused these presents to be signed by 
their officers thereunto duly authorized and their 
corporate seals to be hereto affixed the day and 
year first above written.

SURETY REALTY COMPANY
By Louis Kamm Pres.

Signed, sealed and delivered
in the presence of

Leo Stein as to
4Q R. E. McDonald, Inc.

By Gold. Rosenbush Sec’y.
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In consideration of the renting of the premises 
described in the foregoing lease and o f the sum 
of One Dollar to me in hand paid, I, the under-
signed, do hereby guarantee unto SURETY 
REALTY COMPANY, its successors and as-
signs, the lessor in said lease mentioned, the pay-
ment of all the rents reserved in said lease and ¿a 
the performance of all other terms, covenants, 
and conditions of said lease hereby waiving 
notice of default on the part of R. E. Mr 
DONALD, INC., a corporation, the lessee men-
tioned in said lease, its successors and assigns, 
and hereby waiving demand and also waiving 
any extension of time of payment which the 
said SURETY REALTY COMPANY, its suc-
cessors or assigns may at any time grant to the 
said R. E. McDONALD INC., a corporation its 
successors or assigns. "Q

This guaranty shall be binding upon the under-
signed for any loss of rents, costs or other dam-
age that may have been sustained by the said 
Surety Realty Company, its successors or assigns, 
notwithstanding that said R. E. McDonald Inc., 
its successors or assigns shall have abandoned 
said premises or shall have been dispossessed 
therefrom, or that a receiver thereof shall have 
been appointed or that it shall have been ad- 30 
judged a bankrupt or shall have been dissolved, 
or that the said Surety Realty Company, its suc-
cessors or assigns shall have re-rented said 
premises as the result of any forefeiture of said 
bfcse because of the violation by the said R. E.
- cDONALD, INC., its successors or assigns of 
uny of the covenants of said lease for which
°ie eiture thereof is provided by the terms of 

said lease.

40
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I n  W i t n e s s  W h e r e o f , I have hereunto set my 
hand and seal this 18th day of April, 1922.

A. A. ROSENBUSH
Signed, sealed and delivered 

in the presence of *
10  A. M. ScHUTTE.

EXHIBIT D.—SURETY—4.

Sub-lease from Surety Realty Company to 
John H. Hochter and William R. Heyer, dated 
August 30, 1923. This lease is sufficiently de-
scribed in the record.

2 0 EXHIBIT—McEUEN—1.

Deed from David Leavitt and wife to John R. 
McEuen, James P. McEuen, Mary L. McEuen 
and Charles A. McEuen, dated February 13,1850 
and recorded on January 14, 1870 in Book R-14 
of Deeds for Essex County, pages 587, etc., con-
veys one equal undivided third part of the prem-
ises in question.

30
EXHIBIT—McEUEN—2.

Copy of record of ejectment proceedings in 
the Supreme Court of the State of New Jersey, 
in an action wherein Martin Burne was defend-
ant, and James P. McEuen, Charles A. McEuen, 
George H. Wheeler and Mary L. Wheeler, his 
wife, were plaintiffs. This ejectment proceeding 
sought possession of an undivided one-third part

4 0 of the premises in question. Judgment in favor
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Exhibit McEuen-3.

of the defendant, Martin Burne, after a verdict 
of the jury in his favor, was entered on Novem-
ber 8, 1870.

EXHIBIT—McEUEN—3.

NEW JERSEY SUPREME COURT.

Martin Burne J
•ads l In

James P. McEwen ( Ejectment
ftaL \

Take notice that the following is a bill of par-
ticulars of the claim or title of the defendant to 
the premises in question, viz:—
1. Deed from

Peter Hubbell and wife to David Leavitt, dated 
April 9, 1840, for the whole of the premises in 
the declaration described; and recorded March 
15,1850, in the Essex County Register’s office in
Book N. 7 of Deeds for said County, pages 84 et 
seq.

2. Deed from
David Leavitt and wife to Charles A. Sherman, 

ated February 13, 1850, for the equal undivided 
wo thirds parts of said premises, and recorded 
arch 14, 1851, in said Register’s office, in Book 
• ‘ of Deeds for said County, pages 50 et seq. 

Deed from
John McEwen to Charles A. Sherman, dated 

ruaiy 13, 1850, for the whole of said prem-

10
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30
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ises, and recorded March 14, 1851, in said Reg-
ister’s office, in Book N. 7 of Deeds for said 
County, pages 51 et seq.
4. Deed from

Sylvester D. J. Judson and James P. Judson 
and wife, to Charles A. Sherman, dated Febru- 

10 ary 13, 1850, for the equal undivided two thirds 
parts of said premises, and recorded March 14, 
1851, in said Register’s office in Book N. 7 of 
Deeds for said county, pages 52 et seq.
5. Deed from

Sylvester D. Judson and wife, to Charles'A. 
Sherman, dated June 17, 1852, for the whole of 
said premises, and recorded July 23,1852 in said 
Register’s office, in Book B. 8 of Deeds for said 
county, pages 102 et seq.

^  6. Deed from
William Parson, Sheriff of Essex County, to 

Abraham H. Sherman, dated August 3, 1852, for 
the undivided two thirds of said premises and 
recorded November 26, 1852, in Book E. 8 of 
Deeds for said County, pages 544 et seq. Sold 
and conveyed under a decree and execution in 
Chancery, in said deed referred to.
7. Deed from

HO William Parson, Sheriff of Essex County, to 
Abraham H. Sherman, dated November 26,1852, 
for said premises, and recorded March 30,1854, 
in Book W. 8 of Deeds for said county, pages 
553 et seq. Sold and conveyed under a judgment 
and execution in said deed referred to.
8. Deed from

Abraham H. Sherman and wife to Martin 
Burne, dated February 19, 1868, for said prem- 

.. ises, and recorded February 21, 1868 in Book V. 
d 0 13 of Deeds for said County, pages 156 et seq.
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9. Deed from
Elias N. Miller, Sheriff of Essex County to 

Nehemiah Perry, dated June 21, 1860, for said 
premises, and recorded July 2, 1860 in Book C.
11 of Deeds for said County, pages 518 et seq.
Sold and conveyed under certain judgments and 
execution in said deed referred to. j .q

10. Deed from
Elias N. Miller, Sheriff of Essex County, to 

Nehemiah Perry, dated April 23, 1861, for said 
premises, and recorded June 3, 1861, in Book L.
11 of Deeds for said county, pages 243 et seq.
Sold and conveyed under a decree and execution 
in said deed referred to.
11. Deed from

Nehemiah Perry, Sr., and wife to Martin 
Burne, dated May 10, 1866, for said premises and ^  
recorded May 19, 1866 in Book Z. 12 of Deeds 
for said county,- pages 272 et seq.

12. Declaration of Sale from The Mayor and 
Common Council of the City of Newark to John 
R. Weeks, dated November 5, 1857, of said prem-
ises for 200 years for non payment of assessment; 
therein mentioned.

(See copy hereto annexed.)
13. Assignment from
 ̂John R. Weeks, to Nehemiah Perry, dated 

jj.une ,r>> 1861, of the declaration of sale last men- 
*oner, and the assignors interest in the prem-
ises therein described. (See copy hereto an-
nexed.) .

!4. Assignment from Nehemiah Perry to 
Martin Burne, dated May 9, 1866, of the deelara- 
1011 of sale mentioned, and the assignor’s in-

40
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terest in the premises therein described. (See 
copy hereto annexed.)

None o f the three last mentioned documents 
have been recorded.
Dated Oct. 10, 1870 Yours, &c.

10 To David A. Hayes, Esq., John W. Taylor 
Atty. for pltffs. Atty. for deft.

EXHIBIT—McEUEN—4.

NEW JERSEY SUPREME COURT. 
E s s e x  C i r c u i t .

September Term 1870.
20

J a m e s  P. M c E ueist , C h a r l e s  A . i 
M c E u e h , G e o r g e  H  W h e e l e r  I 
and M a r y  L., his wife, ( In

(  Ejectment.
vs. I J

M a r t in  B u r n e .

Depue J. charged the jury as follows:
This, gentlemen, is an action of ejectment, 

brought by the McEuens, the plaintiffs, in this 
ease to recover of Martin Burne, the defendant, 
the possession of the l/3rd undivided interest in 
certain premises in this City, situate at the cor-
ner or Market and Washington Streets.

This being an action of ejectment the rule 
of law applicable to this case is this: That where 
the defendant is in possession of property the 
law presumes that he has the title for it, and if

40
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some other person claims the possession of the 
property, that person must come into Court, 
and must show that he in point of fact has the 
legal title to the premises before he can eject 
the defendant. And the defendant may defend 
in two ways:

First: He may deny the plaintiff’s title; or 10 
say to the plaintiff, You have not any title.

Secondly: Show the title out of the plaintiff— 
may produce a title showing that at a certain 
period of time some other person had the legal 
title.

In this aspect the case presents itself to the 
jury, and the main question is whether the legal 
title was in the plaintiffs at the time of the com-
mencement of the suits, which I believe was in 
June 1858*

Both parties claim from a man named Hubbell. ® 
It appears at one time Hubbell was the owner 

ot‘ the whole tract, and in 1840 conveyed the 
property to a man of the name of Levitt who 
become owner of the premises and remained 
owner until sometime in 1850, when the deed to 
the McEuens, the plaintiffs for l/3rd interest 
m the premises was extended; and on the. same 
ay a deed was given to a man named Sherman 

lor the other 2/3rds interest. 30
In 1850 the title stood thus: Sherman was 

wner of equal undivided 2/3rds interest in the 
premises; and the McEuens, the plaintiffs, in 

is case, were the owner of the other equal un- 
wi ed i/3r(j interest in the premises; and it 

18 the 1/3rd interest represented by the deed of 
conveyance to the McEuens which is the con- 
roveigy jn this case. So that unless the de- 

sllows ky the settled rules of law that 
1 6 of the McEuens to l/3rd interest which

40
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became vested in them by the deed of 1850, has 
become extinguished, plaintiff will be entitled to 
recover. And the question is whether the de-
fendant has shown that the title originally in 
the McEuens became vested in other persons.

The insistment on the part of the defence is 
10 that although l/3rd  part was at one time the 

property of the McEuens, it subsequently be-
came vested in John R. Weeks; and they make 
title under John R. Weeks under a tax sale by 
the authorities of the City of Newark.

It appears that a sewer was authorized to he 
constructed in some of the streets adjacent to 
these premises and that the assessment made 
under the City Charter amounted to the sum of 
$ and that in June 1857 the Common

2q Council authorized the premises to be sold for 
payment of the assessment, and on the 24th of 
August 1857 the sale was made, and the property 
was sold to John R. Weeks for $178.86 for a 
term of 200 years.

In pursuance of that sale a Declaration of Sale 
was made to John R. Weeks bearing date the 
5th November 1857, and by force of the provi-
sions of the City Charter, and of that Declara-
tion of Sale Weeks became the owner of the legal 

JO title to the whole of these premises for the term 
of 200 years. And that legal title has by subse-
quent conveyances come into possession of the 
defendant in this cause.

Unless, Gentlemen, you find the legal title 
which Weeks had by the Sale to him, has been 
overthrown by the evidence or has been shown 
to be extinguished, it must in this court prevail, 
whatever equities may exist, which may prevail 
in a Court of Equity.

■ ■
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If it has not been overthrown, or shown to be 
extinguished, then the defendant is entitled to 
your verdict, because, by force of that sale, the 
legal title to these premises became vested in 
Weeks.

The title of Weeks by force of this Declara-
tion of Sale could not be overthrown by impugn-
ing the power of the City to convey to Weeks, 
for the reason that the Act of 1869 forbids it.

The Declaration of Sale recites the perform-
ance of everything necessary to sell the prop-
erty; and the Act of 1869 makes these recitals 
evidence; and it further forbids that they shall 
be contradicted when called in question col-
laterally. And they are if called in question at 
all, called in question collaterally.

We must; take the recitals not only to be cor-
rect, but conclusively so.

And for this purpose the plaintiffs are not at 
liberty to controvert the truth of the recitals in 
that deed: their remedy is to remove the pro-
ceedings to the Supreme Court by Certiorari, 
pursuant to the act, and there deny that all 
proper steps were pursued necessary to sell the 
property.

It was farther attempted on the part of the 
plaintiffs to assail the legality of the sale to 
Weeks for fraud collaterally. The evidence was 
excluded by this Court, because the Supreme 
ourt, and the Court of Errors have decided 

t ul fraud collaterally, under instruments of 
sale, cannot be set up in a Court of law, but by 
Proceedings in a Court of Equity.

No evidence had been offered before the Court 
lf *eiii^nS 1° caH in question the power 
0 ie City to sell this property, nor to over-

10
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throw Week’s title at the time the declaration 
of sale was made by the City to him.

The remaining question then will be whether 
that title has been shown to have been ex-
tinguished:—because although the Court and 
Jury may conclude that the title to Weeks when 

10 the Declaration was made was a legal title which 
must prevail in a Court of law, yet, if that title 
by any established rule of law has been extin-
guished—-that is, ceased—then the defendant will 
not be entitled to avail himself of that title by 
way of defence.

That is the sole question, whether that tax 
title ceased, or has been extinguished by any-
thing subsequent to the time the sale was made.

The Charter of the City under which these 
o q proceedings were conducted in specifying the 

steps necessary to make sale of the property 
uses this language.

‘ i Any sale of, etc.—as if said sale had not 
been made” —

So if you find that Sherman, who was owner 
of the property paid to Mr. Weeks the amount 
of said purchase money, with the legal interest, 
and all reasonable expenses incurred by reason 
of this purchase, then, by force of this Statute, 

30 although Weeks’ title was legal, it has ceased to 
be a legal title, and Sherman or those entitled 
under him resumed such as owners.

It is insisted the money was paid. The jury 
could not be justified by the mere payihent of 
money after payment made by Sherman with 
intent to redeem and re-possess himself of the 
title as owner.

That question has been settled by the Supreme 
Court in a case somewhat similar to this, and I 

4q will read the opinion on this precise point.
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The Judge read opinion in v. (Smith).
“The premises in dispute was originally owned 
by deponent, who, while owner, together with 
his wife extended two mortgages, &c. * * *
entitled him to redeem the premises in the name 
above mentioned ” —The case was removed and 
this is the language I call attention to—“ By the 10 
payment of the money due on the bonds the 
estate created by the mortgages became extin-
guished, &c.—for the law will effectuate in- 
tentive”—

It is not then the mere payment but the inten-
tion of Sherman at the time he made this pay-
ment which must find force and effect to the ex-
tinguishment of the tax title or else payment 
will not have that effect.

On that subject you have the testimony of oo 
Sherman, and the production of the check; and 
the testimony of Weeks with respect to the ar-
rangement between these parties before he be-
came the purchaser; and the situation of the 
premises as to the mortgage held by the Mutual 
Benefit Life Insurance Company; and the Con-
veyance subsequently made by tax title: And 
it is for you to decide whether Sherman made 
payment of the amount to Weeks; and, if he did 
so, whether he made that payment with the in- 30 
tent to resume his ownership under the provi-
sions of the City Charter.

If you are satisfied he did, then my charge to 
you is that notwithstanding it was a legal title 
originally, it then became by force of the City 
Charter extinguished, and no more a title to the 
premises. That is the sole question in this cause.

Plaintiff’s Counsel prayed exception to the 
charge of the Court with respect to the con-
struction of the Act. Also to so much of the 40
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charge as related to necessity of proving the 
intent of payment— that the title was ipso facia 
extinguished—

Verdict for defendant.
The court to the foreman of the Jury:
You find the defendant not guilty? 
Foreman: Yes.

EXHIBIT—McEUEN—5.

Testimony in the ejectment proceedings above 
referred to, so far as this testimony is important 
it is covered by stipulations of counsel entered in 
the record.

20
EXHIBIT—McEUEN—6.

Order dated March 16, 1926 entered in the 
Supreme Court of the State of New Jersey, on 
motion of McCarter & English, denying on the 
ground of laches application made by Charles A. 
McEuen for the allowance of writ of certiorari to 
review the certificate of tax sale Exhibit P. 5.

EXHIBIT—LIGGETT—1.

Lease from Century Realty Company to Wm. 
D. Riker & Sons Co., dated September 19, 1912, 
and assigned to Liggett Co. This lease expired 
at the time the lease from the Surety Bealty 
Company to Liggett (Exhibit D., Surety 2) took 
effect. It covered the same premises.

40
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SURETY R EABTY CO. 
E X H IB IT  A.

ACTUAL RENTAL INCOME TO BE COLLECTED FROM OCTOBER, 1925, to MARCH 31st, 1930, INCLUSIVE, BASED ON RENTALS
1925 

October 
To December 1926

Store (Louis K. Liggett
Company) See Note 1 $ 3,750.00 $15,000.00Store and Second Floor 
(R. E. MacDonald,
Inc.) See Note 2 4.750.00 19,000.00Third Floor 375.00 1,500.00Fourth Floor 275.00 1,100.00Store (Hocter & Heyer) 525.00 2,100.00

Portion of Store—Occu-
pied as Restaurant 225.00 900.00

Balance Vacant
Roof 300.00 1,200.00

$10,200.00 $40,800.00
Note 1: Tenant to pay as increased rent 10% on
Note 2: Tenant to pay as increased rent 3% on

ACTUALLY COLLECTED IN 1925.

1927 1928 1929
$15,000.00 $15,000.00 $15,000.00

19,000.00
1.500.00
1.100.00 
2,100.00

19,000.00
1.500.001.100.00 
2,100.00

19,000.00
1.500.00
1.100.00 
2,100.00

900.00 900.00 900.00
1,200.00 1,200.00 1,200.00

$40,800.00 $40,800.00 $40,800.00
ail sales over $150,000.00 
ail sales over $300,000.00

RECAPITULATION :
October to December 1925 $10,200.00
1926 40,800.00
1327 40,800.00
1328 40,800.00
1929 40,800.00
Three Months 1930 10,200.00

Three Months
1930 Miscellaneous

$ 3,750.00 Lease Expires March 31st, 1930

4,750.00
375.00
275.00
525.00

Lease Expires March 31st, 1930 Monthly Tenant 
Monthly Tenant
Lease Expires September 15th, 1926

225.00 Monthly
300.ÓÒ Monthly

$10,200.00

Total Income for period beginning October 1st, 1926, and $183,600.00ending March 31st, 1930 ----------- .

to
•acn

Exhibit D
-Surety-4.
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Exhibit D-Surety-Jf.

SURETY REALTY CO. 

EXHIBIT B.
EXPENSES & CARRYING CHARGES FOR YEARS 1921, 1922, 1923 AND 1924

1924 Average

429.13 455.72 
. . . .  145.60

1,206.74 373.93 
954.53 718.35

1921 1922 1923Repairs, not
including
improvements $316.31 $ 584.45 $ 505.90Insurance 262.51 492.80 638.44Salaries
General 189.41 201.00 192.00
Expense 15.00 26.00 248.00Light and Coal 577.42 621.88 719.57

Totals $1,360.65 $1,926.13 $2,303.91
Average Per Year $2,063.82

SURETY REALTY CO. 

EXHIBIT C.
RECAPITULATION FOR PERIOD BEGINNING 

OCTOBER 1st, 1925, AND ENDING MARCH 31st, 1930
Total Income for period beginning October 1st,

1925, and ending March 31st, 1930 $183,600.0
Total Average Expense per Year $ 2,063.82
Rental 19,000.00

$21,063.82 
x 4% Yrs.Total Expenses for Period October 1st, 1925 

to March 31st, 193 0 94,787.19

30 ANTICIPATED EXCESS OF INCOME OVER EXPENSES 
Assuming that same rents are collected for balance 

of 4% Years, as were collected in March, 1925 $ 88,812.81

40
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e x h i b i t —McDo n a l d —i.

125
1

Complete Fixture Analysis 
Estimated

Sautes ...................................................
Shelves ........................     3000.
Carpet ...................................................  500.
Linoleum .............................................500-700
Circuit ............... ........................ ...........
Lighting Fixtures ............................... 1000.
Window    300.
Signs Outside ................... ...................
Electric Signs ......................................  500.
Window Signs ....................................
Painting ..................... . ........................  200.
Carpentering ........................................
Remodeling Basement .............   1500.
Desks (3) .................   125.
Ventilating System .........   565.
Ladders ................................
Mirrors .............................. ................... 1800.
Safe ........................................  45
Typewriters .............................. ...........
Adding Machines .................................
Time Clocks . ............... .
Partition in ready to w ear.................  1800.
Lamson System ............................ .. 500.

10

20

30

EXHIBIT P. 10.

Agreement between Surety Realty Company 
IS  j  E< McDonald, Inc., dated July 1, 1917. 

testLonCUment iS su® ciently  referred to in the

40



EXHIBIT—MCDONALD—2.
R. E. MCDONALD, NEWARK, N. J. PROFIT & LOSS ACCOUNT

Officers SalariesGross Included in Surplus
Year Sales Profit Expenses Expense Adjustments
1914 88,242.49 27,601.84 32,367.27
1915 106,019.07 30,107.06 35,474.071916 133,809.86 39,662.80 35,377.48 658.351917 146,986.32 42,738.27 38,704.47 1,500.00
1918 150,716.59 46,974.93 43,202.52 1,250.00 3,047.321919 173,240.51 58,997.63 52,437.55 1,250.001920 177,996.87 62,683.38 57,340.38 1,250.00 1,772.901921 151,222.21 39,634.07 50,087.50 1,250.00 388.301922 122,236.43 37,070.39 47,786.95 1,250.00
1923 104,187.34 14,732.06 46,544.88 1,250.001924 127,797.19 27,461.26 51,396.04 1,250.001925 to Oct. 17 88,399.69 20,365.43 37,068.96

1,570,854.57 448,029.12 527,788.07 8,750.00 4,366.87

Figures in bold lace type are in Red Ink on copy.

Profit Boston Cost Boston . Net& Loss Purchase a/c of Sales Profit Profit
4,765.43 60,640.65 47,393.01 13,247.64 8,482.21
5,367.01 75,912.01 60,590.40 15,321.61 9,954.60
3,626.97 98,432.38 78,903.24 19,529.14 23,156.11
5,533.80 108,181.85 86,852.24 21,329.61 26,863.41

725.09 135,950.81 108,788.68 27,162.13 27,887.22
6,560.08 126,581.83 113,168.63 12,413.20 18,973.28
3,570.10 120,161.70 105,421.58 14,740.12 18,310.22

10,841.73 97,319.04 79,948.26 17,370.78 6,529.05
10,716.56 94,586.62 77,653.43 17,933.19 7,216.6331,812.82 79,489.88 41,517.09 37,972.79 6,159.9723,934.78 88,354.01 70,683.21 17,670.80 6,263.98
16,703.53 67,416.52 53,934.21 13,482.31 3,221.22
84,125.82 1,153,027.30 924,853.98 228,173.32 144,047.50

8,750.00 Off. Sal. 

152,797.50

Exhibit M
cDonaldr-2.
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e x h i b i t —McDo n a l d —3.

Option covering rental of premises #97-99 
Market street, Newark. This document is suf-
ficiently referred to in the testimony.

EXHIBIT—H. & H.—1.
10

Lease from Surety Realty Company to Hoch- 
ter and Heyer. This lease is sufficiently described 
in the record.

20
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jgeto Jtx&ty Court of Crrorsi anb glppeate

Between i
C i t y  o f  N e w a r k , /

Petitioner, ( ° n Appeal
j  > from Decreeand /  .I in Chancery.

H u g h  F. C o o k , et als., \
Defendants-Appellants. I

BRIEF ON BEHALF OF DEFENDANT-APPEL-
LANT, LOUIS K. LIGGETT COMPANY.

Statement of the Case.

This is an appeal from a decree in Chancery 
advised by Vice-Chancellor Backes in a proceed-
ing under Section 23 of Article X X  of “ An Act 
Concerning Municipalities”  (P. L. 1917, Chapter 
152, pages 379-380).

The City of Newark under this statute con-
demned the lands and building at the northwest 
corner of Washington and Market Streets, in the 
City of Newark, for the purposes of widening and 
altering Washington Street. Market Street is one 
of the principal thoroughfares of the City of 
Newark and the corner of Washington Street is 
two blocks west of the corner of Broad and Mar-
ket Streets which is the heart of the City (Case, 
p. 79, 11. 10-15). The premises are directly op-
posite L. Bamberger’s Department Store (Case, 
p. 79,1. 13). The corner of Market and Washing-
ton Streets is considered by real estate men as 
the second best corner for pedestrian traffic in the
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City of Newark. The north side of the street is 
better than the south side (Case, p. 79, 11. 20-28).

At the time of the condemnation the appellant, 
Louis K. Liggett Company (hereinafter referred 
to as Liggett) occupied the first floor store in the 
building condemned, having a frontage of twenty- 
two feet on Market Street and seventy-four feet 
on Washington Street, together with a basement 
thereunder, under a lease from the Surety Realty 
Company, which rented the entire building from 
the owners. Liggett’s lease ran from October 1st, 
1922 to March 1st, 1930, and reserved an annual 
rental of $15,000.00 payable in monthly install-
ments (Case, p. I l l ,  11. 35-39; Exhibit Surety 2, 
Case, p. 250; p. 49,1. 23—p. 50,1. 9; p. 48,1. 30-p. 
49, 1. 20; Exhibit Surety 1, Case, p. 245).

There was an entrance door to the store occu-
pied by Liggett on the corner of Market and 
Washington Streets and another at the northerly 
end of the Washington Street frontage. The 
frontage on Washington Street between the two 
doors and the frontage on Market Street between 
the corner door and the westerly end of the store 
consisted of show windows (Exhibit P-2). This 
exhibit which is referred to in the state of the case, 
but not printed, appears on page 20 of this brief.

The Commissioners in condemnation fixed the 
total value of the land and buildings at $479,-
550.00, which sum was paid into the Court of 
Chancery on September 25, 1925 (Case, p. 47, 11. 
16-30). The City entered into possession of the 
premises on October 1, 1925, on which date Lig-
gett vacated the store (Case, p. 48, 11. 17-20).

The proceedings were instituted in Chancery 
to determine the value of the various estates or 
interests in the property condemned and to ap-
portion the moneys paid into Court between the
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various owners of the several interests in the 
property (Case, pp. 16-43).

The proofs taken at the hearing showed that at 
the time Liggett’s lease was made it spent 
$1,573.57 in alterations to the premises in the 
expectation that it would have the use of them 
until the end of the term (Case, p. 174, 11. 15-22). 
The fixtures in the premises at the time they were 
installed were worth $16,500.00 and there was no 
change in their value up to October 1, 1925 (Case, 
p. 128, 11. 14-18). Of these, fixtures valued at 
$3,500.00 became a total loss (Case, p. 128, 11. 
19-24) and the value of the remainder after their 
removal was only $6,500.00 (Case, p. 128,11. 20-24), 
so that Liggett’s total loss on the fixtures was 
approximately $10,000.00 (Case, p. 129, 1. 18). 
The cost of removing the fixtures was about 
$700.00 (Case, p. 130, 11. 38, 39). There was no 
contradiction of this testimony.

The testimony as to the annual value of the 
premises occupied by Liggett was conflicting. 
John J. Berry, a real estate expert called by the 
Surety Realty Company, the general lessee of the 
entire premises testified that the annual value of 
Liggett’s store and basement was $15,400.00 or 
$700.00 a front foot (Case, p. 80, 11. 22-26). Ed-
ward J. Maier, a real estate expert called by Lig-
gett testified that the annual value of the prem-
ises occupied by Liggett was $26,400.00 (Case, p. 
112, 11. 4-7). This was based upon a value of 
$1,200.00 a front foot for the Market Street front-
age, being a value of $800.00 with 50% added for 
corner influence (Case, p. 112, 11. 15-18). David 
Houston, a real estate expert who appeared on be-
half of the owners, testified that in determining 
the value of corner property 50% of the frontage 
value should be added for corner influence for 
twenty-five feet from the corner (Case, p. 203, 11. 
16-31; p. 210, 11. 1-9, 22-23).
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Mr. Houston also testified that the annual value 
of the premises on Washington Street adjoining 
the Liggett store on the north was $200.00 a front 
foot for a store having a depth of only eighteen 
feet (Case, p. 190,11. 37-39).

Mr. Berry and Mr. Lester Blau, a real estate 
expert called by the tenants who occupied the two 
Washington Street stores, north of the Liggett 
store, both testified that the annual value of the 
store fronting on Washington Street, and adjoin-
ing the Liggett store on the north, having a depth 
of eighteen feet was $300.00 a front foot (Case, p 
83, 11. 30-35; p . 175, 11. 22-27).

Mr. Fogg, an employee of Liggett, whose duty 
it was to secure another store, testified that he 
was unable to find anything available in the vicin-
ity of the store vacated (Case, p. 120, 1. 18). His 
inquiries disclosed no property in the vicinity that 
could be rented for less than $800.00 a front foot. 
The store at 102 Market Street, which is nearly 
opposite the premises in question, could not be had 
except for that amount (Case, p. 121, 1. 27).

The store at 116 Market Street, which was also 
on the opposite side of the street from the prem-
ises in question and somewhat nearer Broad 
Street, could not be obtained for less than $800.00 
(Case, p. 122, 11. 3, 4). The premises at 97-99 
Market Street, which was on the same side of 
the street as the premises in question but some-
what further from Broad Street, could only be 
obtained for $1,500.00 per front foot for the first 
floor store and basement (Case, pp. 123,124,125). 
The premises at 93-95 Market Street, on the same 
side of the street and( west of the premises in 
question could not be obtained for less than 
$1,200.00 per front foot (Case, p. 125,11. 32-40) and 
the premises at 82 Market Street, on the south 
side of the street and further from Broad Street



5

could not be obtained for less than $1,000.00 per 
front foot (Case, p. 127,11. 5-8). None of the fore-
going were corner properties. Stores on the south 
side of Market Street were not as desirable as 
stores on the north side (Case, p. 127,11. 8-12).

Liggett was finally able to obtain another store 
at 159 Market Street, which is near Broad Street, 
at an annual rental of $51,000.00 (Case, p. 173, 11. 
1-21) .

The Vice Chancellor found that the annual value 
of the Liggett store was $15,400.00 or $400.00 in 
excess of the rent reserved (Case, p. 224,11.10-20). 
The present value of $1.00 at 6% per year for four 
and one half years is $3.84 (Case, p. 174,1. 13).

The decree appealed from adjudged among 
other things that Liggett had no right, title, in-
terest or claim in and to the fund paid into Court 
and denied Liggett’s application for counsel fees 
and taxed costs (Case, pp. 227-230). From this 
decree Liggett has appealed.

The issues presented by this appeal are as fol-
lows :

1. Whether or not Liggett was entitled to any 
allowance from the fund paid into Court.

2. If Liggett was entitled to such an allow-
ance, the amount thereof.

I .

Liggett was entitled to an allowance out of 
the fund paid into Court.

Section 23 of Article X X  of the Act Concerning 
Municipalities (P. L. 1917, p. 380) under which 
the proceedings in Chancery were taken provides 
that in case of uncertainty as to who is entitled 
to an award, the amount paid into Court shall be
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distributed to the person or persons entitled 
thereto.

Liggett at the time of the condemnation had an 
estate for four and one half years from October 1, 
1925 to May 1, 1930 in the store and basement in 
question. Exhibit Surety 2. Shimer v. Inhabi-
tants of the Town of Phillipsburg, et al., 58 N. J. 
L. 506; Tiffany on Real Property, Section 37, p. 
96, Section 39, page 98, Section 40, p. 100, and 
cases there cietd. This estate it could not be de-
prived of except upon the making of just compen-
sation. Not only does all of the evidence in the 
case indicate that Liggett’s estate was of value, 
but the Court of Chancery expressly found that 
the annual value of the premises occupied by Lig-
gett was $15,400.00 a year, or $400.00 a year over 
and above the rent reserved (Case, p. 224, 11. 10- 
20). Multiplying this by $3.84, the present value 
of one dollar a year for four and one half years 
gives Liggett’s estate a value as of October 1, 
1925, of $1,436.00.

Although the Court below found that Liggett’s 
estate had this value it declined to make any 
award to it for the reason that the amount was 
too small and would, in the event of a sale of the 
lease by Liggett, have been consumed by the pay-
ment of real estate brokers’ commissions (Case, 
p. 224,1. 16). Although small by comparison with 
Liggett’s actual loss, $1436.00 is too large to come 
within the maxim de minimis non curat lex.

Nor is there any warrant for holding that no 
award should be made to Liggett because, had it 
sold its lease, the value would have been eaten up 
by real estate brokers’ commissions. There is 
nothing in the case to justify the assumption that 
Liggett would ever have sold its lease or that if it 
had it would have done so through a broker. If 
the principle embodied in this ruling of the Court
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of Chancery is correct it would follow that every 
award in any condemnation proceeding should be 
reduced by the amount of a real estate broker’s 
commission. This, however, is not the law. An 
owner whose property is condemned is entitled to 
be paid its value without any deduction for com-
missions which the owner might have been re-
quired to pay had he voluntarily sold it through 
a broker.

At the hearing below counsel for the owner of 
the reversion of the premises argued that because 
of the destruction of the building which was sub-
sequent to October 1st, 1925, Liggett’s interest as 
well as that of all of the other tenants of the 
premises had been terminated under Section 31 
of the Landlord and Tenant Act (Compiled Stat-
utes, p. 3078) and that none of the tenants there-
fore, were entitled to any compensation. The in-
justice of this contention was so apparent that it 
did not appeal at all to the Court below, and little 
argument seems necessary to demonstrate its fal-
lacy. The amount paid into Court was the value 
of all of the estates or interests in the property 
and all of these were transferred to the City as a 
result of the condemnation proceedings. Bright 
v. Platt, 32 N. J. Eq. 362; Crane v. City of Eliza-
beth, 36 N. J. Eq. 339, 342; Pewna. R. R. v. Nat. 
Docks Co., 57 N. J. L. 86, 89, 54 N. J. Eq. 142, 148, 
149; Zimmerman v. Hudson and Manhattan R. R. 
Co., 76 N. J. L. 251, 253.

The City, by the condemnation proceedings ac-
quired not only Liggett’s estate in the premises 
for the unexpired term of its lease but also the 
estates of the other tenants as well as the rever-
sionary interest of the owner, and the City paid 
the price of Liggett’s estate into Court together 
with the price of all of the other estates in the 
premises. The tenants, of course, cannot be de-
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prived of their right to receive the price of their 
estates in the property because after the money 
had been paid into Court, and the tenants had 
been evicted, and the City had entered into pos-
session, it saw tit to tear down the building.

In re Willcox, 151 N. Y. S. 141 (Supreme Court, 
1914), a similar argument was rejected by the 
Court. The argument there, however, was not 
based on a statute but on the terms of a lease 
which contained a provision almost identical with 
the provision contained in Section 31 of the New 
Jersey Landlord and Tenant Act. In disposing 
of this argument the Court said at pages 143 and 
144:

“ The point of the landlord, that the ten-
ant was not entitled to any compensation for 
the lease, is not well made. The proposition 
is that the lease contained a fire clause, pro-
viding that if the same should be partially 
destroyed by fire there should be repair, etc. 
‘ but, in case of the total destruction of the 
premises, by fire or otherwise, the rent shall 
be paid up to the time of such destruction, 
and then and from thenceforth this lease shall 
cease and come to an end’, etc., and that the 
words ‘ or otherwise’, covered this exercise of 
the right of eminent domain. But I think that 
the words ‘ or otherwise ’ must receive ‘an 
ejusdem generis interpretation. * * * 

“ The lease, as between the lessor and les-
see, was not destroyed ‘ by fire or otherwise.’ ”
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I I .

Liggett should have been awarded the sum of 
$56,049.57 for its estate in the premises.

In deciding the amount of compensation to be 
awarded to Liggett, all of the circumstances hav-
ing any bearing upon the value of its estate 
should, of course, be considered. The rule as to 
this is well stated in Atchison, T. & S. F. R. Co. v. 
Schneider, 20 N. E. 41 (111. 1889), where the 
Supreme Court of Illinois approved of the follow-
ing instructions to the jury in a condemnation 
case:

“ The jury are further instructed that in 
determining the amount of compensation to 
be awarded to the defendants, respectively, in 
this case, they may properly take into con-
sideration all evidence tending to show the ac-
tual value of the leasehold interest to the re-
spective defendants, of which it is proposed 
to deprive them the actual loss to be suffered 
by these defendants, respectively, from the 
loss, destruction, or deprivation of the im-
provements placed by them in the properties 
specially adapted to the conduct of their busi-
ness, if any, shown by their evidence, the rea-
sonable costs of removal, and of refitting in 
other localities for the further conduct of 
business, as shown by the evidence; and also 
any injury that the jury may find from the 
evidence will result to said defendants, re-
spectively, by reason of the unavoidable in-
terruption of their business, incident to their 
removal from their present site, and their 
establishing in new locations during the 
period of such interruption, if anv, shown bv 
the evidence.”

The sum of $56,049.57 which should have been 
awarded to Liggett for its estate in the premises 
condemned is made up of the following items :
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(a) The present worth for four and
one-half years of the difference be-
tween the annual value of the premises 
occupied by Liggett and the rent re-
served in its lease... ................................  $43,776.00

(b) The cost of removing the fix-
tures from the store (Case, p. 130, 11.
38-39) ....................... ........ ....................... 700.00

(c) The value of such of the fixtures 
as became a total loss by reason of
their removal (Case, p. 130, 11. 27-29).. 3,500.00

(d) Depreciation in value of such of
the fixtures as were not totally de-
stroyed (Case, p. 129, 11. 11-13)............. 6,500.00

(e) The cost of improvements made 
by Liggett at the beginning of its term
(Case, p. 174,11.15-22).................. .........  1,573.57

Making a total of................................ $56,049.57

(a) The value of $43,776.00 for Liggett’s estate 
in the property is based upon the testimony of 
Mr. Maier above referred to that the annual value 
of the premises occupied by Liggett was $26,-
400.00. This is upon the assumption of a value of 
$800.00 a front foot for store property fronting 
on Market Street, to which he added 50% for 
corner influence. Mr. Maier stated that his value 
of $800.00 a front foot was based upon his knowl-
edge of the rent reserved in the leases of other 
properties in the vicinity (Case, p. 112, 11. 24-28). 
That his estimate is not excessive is shown by the 
testimony of Mr. Fogg, whose investigation dis-
closed that there was no property on Market 
Street in the vicinity of the premises in question 
which could be rented for less than $800.00 a front 
foot.
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If the value of the Liggett premises is correctly 
fixed, the same result should be reached whether 
it is determined by a consideration of the value 
of the Market Street frontage or by a consider-
ation of the value of the Washington Street 
frontage.

The correctness of Mr. Maier’s testimony that 
the annual value of Liggett’s store was $26,400 
is not only supported by the evidence as to the 
rentals demanded for other property in the vicin-
ity but also by the testimony of all of the real 
estate agents except Mr. Houston, as to the value 
of Washington Street frontage. Mr. Berry and 
Mr. Blau both testified that the value of the store 
on Washington Street immediately adjoining the 
Liggett store, and having a depth of only 18 feet, 
was $300 per front foot (Case, p. 83, 11. 31-36, p. 
175, 11. 24-27). While Mr. Houston testified that 
this store had a value of only $200 a front foot 
(Case, p. 190,11. 37-40) he was unable to give any 
convincing reason for this estimate and it is sig-
nificant that the value fixed by him are uniformly 
lower than those fixed by the other experts.

The testimony of Mr. Houston and Mr. Berry 
as to the value of the Washington Street frontage 
indicates that their estimate of the value of the 
Liggett premises based solely upon its Market 
Street frontage is inadequate. Mr. Houston fixed 
the value of the premises fronting on Washington 
Street and adjoining the Liggett property on the 
north at $200 per front foot. 'There is no support 
in the testimony for this view. Assuming, how-
ever, that his estimate is correct, the annual value 
of the Liggett property, determined by a consider-
ation of its Washington Street frontage, would be 
as follows:
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74 feet at $200................................$14,800
50% additional for corner influ-

ence for the first 25 feet............. 2,500

making a total o f- ..................... .......... $17,300

which is $1900 a year more than the value to which 
he testified on the basis of the Market Street 
frontage.

The testimony of Mr. Berry and Mr. Blau, how-
ever, indicates that the vaine of the adjoining 
property on Washington Street is $300 a front 
foot. This would make the value of Liggett’s 
property, considered solely as Washington Street
frontage, as follows:

74 feet at $300................................$22,200
Adding for corner influence $150 

per foot for the t first 25 feet 
from Market Street ................. 3,750

making the total annual value of the 
Liggett property ..............................$25,950

This is entirely at variance with Mr. Berry’s esti-
mate based on the Market Street frontage, but 
is only $450 less than Mr. Maier’s estimate. In 
view of the fact that the Liggett store had a depth 
of 22 feet measuring from Washington Street 
whereas the property the value of which was fixed 
at $300 per front foot had a depth of only 18 feet, 
and of the additional fact that the Liggett store 
is nearer to Market Street, it is apparent that Mr. 
Maier’s estimate of $26,400 is not excessive.

The present value as of October 1, 1925, of 
Liggett’s interest in the premises is to be deter-
mined by multiplying the annual value of the 
premises by the present value of one dollar for 
four and one-half years. West Jersey R. R. Co.
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v. Thomas, 23 N. J. Eq. 431, affirmed in 24 N. J. 
Eq. 567; Holcombe v. Trenton White City Co., 80 
N. J. Eq. 122, affirmed in 82 N. J. Eq. 364. The 
annual value of $26,400 for Liggett’s premises 
is $11,400 more than the rental reserved in the 
lease. Multiplying this by $3.84 the present value 
of $1.00 for four and one-half years shows the 
value of Liggett’s interest in the premises as of 
October 1, 1925, to have been $43,776.

The opinion of the learned Vice Chancellor 
states that the value of the premises must be de-
termined from the value of “ Store front”  and not 
by a consideration of the value of ‘ ‘ show window 
front”  and that Liggett argued that its Washing-
ton Street frontage was a continuous show window 
front, seventy-four feet in length (Case, p. 224,
11. 31-33). In this the Vice-Chancellor was mis-
taken. As above pointed out the Liggett store 
had two entrances, one at the corner of Market 
and Washington Streets which fronted equally on 
both of them, and the other at the northerly side 
of the store which opened on Washington Street. 
The Washington Street frontage between these 
doors was show window as was the Market Street 
frontage between the corner door and the west-
erly end of the store. There is no just ground 
for considering the Market Street frontage as 
being any more “ store front”  than the Wash-
ington Street frontage.

In the court below the owner of the premises 
argued that, as the Surety Realty Company, the 
lessee of the entire premises was controlled by 
Louis Kamm, an experienced and able real estate 
operator, it must be assumed that it was charg-
ing its sub-tenants all that the premises occupied 
by them was worth. This argument is unsound 
both in fact and in law. It is contrary to the evi-
dence as to values including that of all of the
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real estate experts. Nor is there any warrant for 
the assumption by the Court that because the 
landlord was a successful real estate operator, it 
was charging as rent the entire annual value of 
the premises. This would have been to charge 
a ‘ ‘ rack-rent’ ’, which is defined by Webster’s New 
International Dictionary (1912) as “ A rent of 
the full annual value of the tenement, or near it; 
an excessive or unreasonably high rent. A rack- 
rent has been defined by statute in Great Britain, 
as in the Public Health Act of 1875, to be (For 
the purposes of that act) a rent ‘ not less than 
two thirds of the full net annual value of the prop-
erty out of which the rent arises ”  It is obvious 
that in any fair bargain there must be some ad-
vantage for both parties, and no intelligent tenant 
should be expected to pay a rent so high that it 
constitutes the entire annual value of the prop-
erty. Such rent must necessarily be a losing prop-
osition for the tenant, and a losing proposition 
for the tenant is ultimately a bad proposition for 
the landlord. The evidence, referred to above, as 
to the rents demanded for other property in the 
vicinity negatives any assumption that Mr. 
Kamm’s Company, the Surety Realty Company, 
was • ‘ rack-renting ’ ’ the premises, and shows that 
it was getting at most only a fair rental which 
left a reasonable profit for the tenant. Adopting 
the proportion of two-thirds of the full annual 
value of the property referred to in the definition 
quoted above and also in Truman v. Kerslake 
(1894), 2 Q. B. 774, 777, it is apparent that at a 
rent of $15,000 a year the annual value of the 
premises (the rent being two-thirds the annual 
value) would be $22,500 a year which is almost 
exactly the value arrived at by allowing $300 a 
foot for the seventy-four feet of frontage on 
Washington Street, without the allowance for cor-
ner influence.
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In addition to the present value of its lease-
hold estate, Liggett should also have been allowed 
the following items:

(b) The sum of $700 it expended for removing 
its fixtures from the premises.

In Citŷ  of Richmond v. Williams, et at., 77 S. E. 
492 (Supreme Court of Virginia, 1913), the Court 
allowed the tenant, as part of the value of the 
leasehold interest, the cost of removing lumber 
from the premises. In James McMillin Printing 
Co. v. Pittsburg, C. £  W. R. Co., 65 Atl. 1091 (Sup. 
Ct. of Pa., 1907), the Court in discussing the 
proper rule in the case of the condemnation of a 
leasehold interest said:

“ The market value of the land taken is 
the test universally applied in an action by an 
owner, and it is as accurate a measure of his 
loss as any that can be set up. What he is 
entitled to is the value of the land ascer-
tained by a fair appraisement, and of this 
value the selling price of land similarly situ-
ated is prima facie the best evidence. But 
market value is an unsatisfactory test of the 
value to a tenant of leasehold interest. It is 
really no test at all because a lease rarely 
has any market value. Generally it is not as-
signable at the will of the tenant, and he pays 
in rent all that the right of occupation is 
worth. The right of which he is deprived, 
and for which he is entitled to full compensa-
tion, is the right to remain in undisturbed 
possession to the end of the term. The loss 
resulting from the deprivation of this right 
is what he is entitled to recover. The value 
of the right he is forced to sell cannot ordi-
narily be measured by its market price, for 
there is no market for it, nor can it always 
be measured by the difference between the 
rent reserved and the rental value, if the lease 
should be a favorable one. If, as was the case 
here, a tenant, engaged in a business requir-
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ing the use of heavy machinery and ap-
pliances, should secure a new place equally 
well adapted to his business, and at the same 
rent, he would still be at the expense of re-
moval and at a loss because of the stoppage 
of his business. These are matters to be con-
sidered in connection with others, not as sub-
stantive elements of damage, but as tending 
to prove the value of the leasehold interest.”

(c) The sum of $3,500, being the value of sueb 
of its fixtures as were totally destroyed by re-
moval.

In re Willcox, 151 N. Y. S. 141, Jenks, P. J., at 
page 143, said:

‘ ‘ It is insisted, second, that no award 
should have been made to the tenant for the 
destruction of fixtures for it is contended that 
‘ these articles were all “ trade fixtures”  and 
were personal property.’ I think that these 
articles were within the scope of the compen-
sation to be made.”

In re Post Office site in Borough of Bronx, 210 
Fed. 832 (C. C. A., 2nd Cir. 1914), the Court, in 
allowing a recovery for machinery destroyed, at 
page 835, said:

“ We, therefore, reach the conclusion * * * 
that the award rightly treated the machinery 
as fixtures for which the United States 
should pay.”

In re Block bounded by Ave. A, etc., 122 N. Y. S. 
321 (Sup. Ct. of N. Y. 1910), the Court said at 
page 339: ,

‘ ‘ The city took the entire buildings as they 
stood, including the trade fixtures therein, and 
for the purposes of this proceeding they must 
all be regarded as real property; that is, as 
between the tenant and the city, the trade fix-

c
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tures were real property and must be paid for 
by the city the same as a building and the 
tenant was under no more obligation to re-
move them than he would be to remove the 
building if he were the owner.1 *

(d) The sum of $6,500, being the depreciation 
in the value of the remaining fixtures.

In Philadelphia & R. R. Co. v. Getz, et al., 6 
Atl. Rep. 356 (Sup. Ct. of Pa., 1886), the Court, 
at page 357, said:

“ I f the location of the railroad so affected 
the property as to compel the removal of the 
business conducted by the tenant to another 
place, and there was some evidence to that 
effect, and the machinery, fixtures, etc., were 
in consequence depreciated as they stood, it is 
clear, as was said when the case was here 
before (105 Pa. St. 547), that the difference 
between the value of the machinery in con-
nection with the business conducted on the 
property, and its value, if removed and ap-
plied to the same or other use, was a proper 
element of damage to be considered by the 
jury. If the removal was in fact the neces-
sary consequence of the location of the road 
then the ascertainment of the value of the 
machinery as it stood after the injury would 
seem to involve the consideration of the prob-
able and reasonable expenses of removing it. ’ ’

(e) The sum of $1,573.57 expended bv Liggett 
for alterations at the beginning of the term.

The foregoing items (b) to (e) were rejected by 
the Court below upon the authority of Board of 
Chosen Freeholders of Hudson County v. Em-
merich, 57 N. J. Eq. 535 (Chan. 1898) and Phila-
delphia and Camden Ferry Company v. Inter-City 
Link Railroad Company, 76 N. J. Law 50. In the 
first of these cases Vice-Chancellor Emery held
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that on condemnation of lands for a road no allow-
ance conld be made to the owner for injury to 
his business. In the second, Mr. Justice Garrison 
held that no allowance could be made to the Cam-
den Ferry Company for any loss which it might 
sustain by reason of the competition of the rail-
road company. There is nothing in either of these 
decisions to warrant the denial of an award to 
cover physical improvements to the lands con-
demned or tangible fixtures installed thereon. Lig-
gett makes no claim in this case for loss of 
business or for any incidental damage of that char-
acter. It does contend that it is entitled to be’ 
paid not only the value of the remainder of its 
term under its lease but also for the physical im-
provements and fixtures which it had attached to 
the premises and of which it was deprived by the 
condemnation. While it is true that it was al-
lowed to remove certain of its fixtures from the 
premises condemned, it lost the improvements 
which it had made at a cost of $1,573.57 and the 
$3,500 worth of fixtures which could not be re-
moved without entirely destroying them. The re-
maining $13,000 worth of fixtures were depreci-
ated to the extent of $6,500 by their removal and 
Liggett’s loss in this respect was further increased 
by the sum of $700 which it spent to remove them. 
Liggett was just as effectively deprived of the 
items in question by the condemnation as though 
the fixtures and improvements had been actually 
taken by the City. The authorities cited in para-
graphs (b) to (d) above fully warrant an allow 
ance to cover them, not as damages, but elements 
proper to consider in determining the value of the 
property taken.
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Conclusion.

In consideration of the foregoing it is respect-
fully submitted that so much of the decree in 
Chancery should be reversed as adjudges that Lig-
gett has no right, title, interest or claim in or to 
the moneys paid into Court, and that in lien of 
such finding Liggett should be awarded the sum 
of $56,059.57 made up as follows: (1) The pres-
ent value of Liggett’s estate in the premises con-
demned, $43,776; (2) The sum of $700, expended 
for removing its fixtures; (3) The sum of $3,500, 
being the value of such fixtures which were to-
tally destroyed by removal; (4) The sum of $6,500, 
being the depreciation in the value of the remain-
ing fixtures; (5) $1,573.57, being the amount ex-
pended by Liggett for improvements at the be-
ginning of its term.

L in d a b u r y , D e pu e  &  F a u l k s , 
Solicitors for Appellant, 

Louis K. Liggett Company.

F r e der ic  J. F a u l k s , 
Jo h n  W . B is h o p , Jr ., 
Burtis  S. H orne r ,

Of Counsel.

October Term 1926.
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Petitioner, f Qn petition,
and f etc.

Hu g h  F. Co o k , eit als., 1
Defendants-Appellants. J

BRIEF ON BEHALF OF HUGH F. COOK, 
et als., Appellants and Respondents.

Statement of the Case.

This was a proceeding in the Court of Chan-
cery to determine how payments should be made 
of the sum of $479,550. paid by The City of 
Newark into that Court on account of the taking, 
by the City, of premises located at the north-
west corner of Market and Washington Streets 
in the City of Newark, in connection with the 
widening of the latter thoroughfare.

Upon notice to all parties in interest, hearing 
was had before Vice-Chancellor Backes, who ad-
vised the decree in question (page 227).

Under the decree, the payment of $46.85, with v
interest, was directed to Charles A. McEuen; 
the payment of $93,065.93, with interest, was 
directed to Surety Realty Company; and the 
payment of the remainder of the fund, was di-
rected to Hugh F. Cook, et als., who claimed as 
owners of the fee and as the holders of a tax 
title for the term of two hundred years, given
by The City of Newark, under date of Novem-
ber 5, 1857.
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The matter is before the Court on five sep-
arate appeals, as follows:

(1) Appeal of Hugh F. Cook, et als., who 
object to that part of the final decree which pro-
vides for the said payments to McEuen and 
Surety Realty Company;

(2) Appeal of Louis K. Liggett Co., which 
objects to the failure to allow anything to it and 
to the failure to allow counsel fees;

(3 Appeal of R. E. McDonald, Inc., which 
objects to the failure to allow anything to it and 
to the failure to allow counsel fees;

(4) Appeal of Surety Realty Company, which 
appeals from that part of the decree which pro-
vides for the payment of the sum above named 
to it, upon the ground that a greater sum should 
have been decreed in its favor; and

(5) Appeal of Charles A. McEuen, who 
appeals from that part of the decree which pro-
vides for the payment of the sum above named 
to him, upon the ground that a greater sum 
should have been decreed in his favor.

For the purposes of convenience, we shall dis-
cuss the points involved in all of the appeals, 
including those wherein we conceive the Vice- 
Chancellor reached the proper conclusion.

Facts.
As already stated, the premises taken by The 

City of Newark are located at the northwest 
corner of Market and Washington Streets, and 
constituted a triangle, of which the base, forty- 
four feet in width, fronted on Market street, the 
altitude, one hundred six and fifty-eight one- 
liundredths feet, fronted on Washington street, 
and the hypotenuse was one hundred and sixteen
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feet in length. The property taken was exactly 
one-half of the premises of Hugh F. Cook et als. 
at that location, the original plot fronting forty- 
four feet on Market Street and having a depth 
of one hundred six and fifty-eight one hundredths 
feet on Washington Street, and being the same 
width front and rear.

After proceedings before the Commissioners 
for the assessment of damages, an award of 
$398,750. for the land and damages to the re-
maining land, and $80,800. for the building, or 
a total award of $479,550. (page 47) was made 
and paid into Court.

The City of Newark took possession of the 
premises on October 1, 1925, and at once demol-
ished the entire building which had occupied the 
entire original plot (page 48).

Referring to the parties now before the Court, 
the principal claims to a share of the moneys in 
question were asserted by the following:

(a) Hugh F. Cook et als., as the owners of 
the fee and the owners of a tax title for the 
term of two hundred years;

(b) Surety Realty Company, as the holders 
of a lease covering the entire premises, made by 
Martin Burne to Sebastian S. Kresge, and sub-
sequently assigned to the Surety Realty Com-
pany. (See Exhibit D Surety 1, page 245.)

his lease was for a term of twenty years from 
t ie first day of April, 1910, and provided for an 
annual rental of $18,000 during the first ten 
years, and $19,000 during the second ten years;

(c) R. E. McDonald, Inc., as. the holder of a 
sub-lease from the Surety Realty Company, cov-

mg the store on Market Street, the basement
reunder and the first floor above the street
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level, said lease being for the term of seven and 
one-half years, from the first day of October 
1922, to the 31st day of March, 1930, for an an-
nual rental of $19,000 for the period beginning 
April, 1925, to the end of the term. The lease 
also contained a clause for a percentage on 
gross sales in excess of a certain amount' per 
annum, and also a clause that the lease might be 
terminated at any time after the first four years 
of the term upon notice and the payment of the 
sum of $25,000; (page 251);

(d) Louis K. Liggett Company, as the holder 
of a sub-lease from the Surety Realty Company, 
dated June 8, 1922, covering the store at the 
corner of Market and Washington Streets and 
the basement thereunder, for a term beginning 
October 1, 1922, and terminating March 31,1930, 
at a rental of $15,000 per annum, together with 
a percentage on sales in excess of $150,000 per 
annum, (page 49) ;

(e) Charles A. McEuen, as the alleged holder 
of a one-third interest in fee in the premises 
taken.

The learned Vice-Chancellor was of opinion, 
as follows: (page 213)

(1) That McEuen had a one-third interest in 
fee in the premises, but that his interest was 
subject to the unexpired portion of the tax term 
of two hundred years, ending August 2057, and 
that the present value of this one-third interest 
amounts to $46.85;

(2) That the Surety Realty Company was 
the holder of a lease covering the entire prem-
ises, and that in view of the fact that the rentals 
reserved under that lease were less than the 
actual rental value of the premises, by the sum 
of $93,065.93, as of the first day of October, 1925, 
when the premises were taken by The City of
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Newark, that the Surety Realty Company was 
entitled to that sum;

(3) That both R. E. McDonald, Inc. and the 
Liggett Company were paying as much as the 
premises were worth and that they were, there-
fore, entitled to nothing, inasmuch as the Court 
could not take into consideration items of damage 
claimed by them because of alleged diminution in 
the value of fixtures which they had to remove 
and because of alleged loss of profits by being 
compelled to discontinue their businesses at the 
locations in question.

We shall now discuss the propriety of the de-
cree below in the particulars adverted to above.

I.

Charles A. McEuen is, in no aspect of the 
case, entitled to a greater amount than that 
awarded to him below.

McEuen claims as sole survivor of four Mc-
Euen children, who were the grantees mentioned 
in a deed from one Sherman to Charles A. Mc-
Euen, dated 1850, but which was not recorded 
until 1870, some four years after the execution 
and record of the deed from Nehemiah Perry to 
Martin Burne, under which the latter acquired 
title (page 45). The deed from Sherman to 
McEuen purported to convey a one-third interest 
m the premises in question. The deed from 
Perry to Burne purported to convey the entire 
ee of the premises in question.

Litigation between McEuen, the then living 
Members of his family and Mr. Burne came up 
f  the SuPreme Court in 1870 and resulted in 
avor of Mr. Burne, and since that time, up to
e present proceedings, McEuen has done noth-
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ing to vindicate his supposed rights in the 
property.

Our contention with respect to McEuen is:
1. If McEuen ever had any rights they have 

been barred by laches;
2. Mr. Burne and his successors in title have 

had adverse possession of the property for 
almost sixty years;

3. As far as the balance of the term granted 
by the tax title is concerned, the Court was re-
quired to accept the validity of that title;

4. Assuming that McEuen has a reversionary 
right at the conclusion of the tax term, that right 
in money at the present time is practically 
negligible.

1. McEuen has been in laches.

The facts which show the gross laches of the 
applicant are these:

(a) The tax sale in question was held on Au-
gust 24, 1857, sixty-nine years ago.

(b) Martin Burne took his deed and an as-
signment of the certificate of sale under date of 
May 10, 1866, sixty years ago.

(c) The deed to McEuen, the applicant, upon 
which he bases his claim, was recorded in 1870, 
fifty-six years ago. The applicant was at that 
time twenty-four years of age.

(d) In 1870, ejectment proceedings brought 
by the present applicant against Mr. Burne came 
up for trial before Justice Depue at the Essex 
Circuit, and in charging the jury at that time, 
Justice Depue said that under the then recent 
act of 1869, applicant could not attack the tax 
title collaterally, and his only remedy was by 
application for a writ of certiorari. This was 
fifty-six years ago. Although applicant was
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represented in those proceedings by eminent 
counsel, no step was made by him to carry out 
the suggestion of Justice Depue as to his proper 
remedy.

(e) Martin Burne, our predecessor in title, 
and who presumably was familiar with all the 
details concerning his purchase of the property, 
died in 1912, some fourteen years ago.

How a grosser cause of laches could appear, 
we can scarcely conceive. The applicant cannot 
plead ignorance of his rights, in view of the 
direct statement made by Justice Depue that his 
only remedy was by application for writ of cer-
tiorari. The applicant alleges no excuse what-
ever for his failure to act upon this suggestion 
for a term of fifty-six years, during all of which 
time our clients and their predecessors in title 
have been in undisputed possession and control 
of the premises, paying, taxes during the many 
years before the development of Newark caused 
the property to attain its present value.

Both the Chief Justice and the Supreme Court 
have denied applications made by McEuen for 
writ of certiorari to attack the tax title. (See 
In Re McEuen, 4 A. R. 548.) This court at the 
present term has dismissed an appeal from that 
determination of the Supreme Court. Justice 
Bepue in his charge  ̂to the jury said:

“ The title of Weeks by force of this 
Declaration of Sale could not be overthrown 
by impugning the power of the City to con- 
vey to Weeks, for the reason that the Act of 
1869 forbids it.

The Declaration of Sale recites the per-
formance of everything necessary to sell the 
property; and the Act of 1869 makes these 
recitals evidence; and it further forbids 
hat they shall be contradicted when called 

m question collaterally.
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“ We must take the recitals not only to be 
correct, but conclusively so.

“ And for this purpose the plaintiffs are 
not at liberty to controvert the truth of the 
recitals in that deed; their remedy is to 
remove the proceedings to the Supreme 
Court by Certiorari, pursuant to the act, and 
there deny that all proper steps were pur-
sued necessary to sell the property.”

2. Mr. Burne and his successors in title have 
had adverse possession of the property for sixty 
years.

The fact that Mr. Burne and his heirs have 
been in adverse possession of the property is 
not disputed. That was the admission at the 
hearing (page 48) and Mr. McEuen, himself, 
admitted that he has not had a dollar of the in-
come of the property (page 67) and that he has 
paid no taxes thereon.

He also testified under questions by the Court 
(page 68), that his brother (one of his co- 
tenants), “ went to Mr. Burne time after time 
and wanted Mr. Burne to give him something 
for our interest in this property and Mr. Burne 
wouldn’t do it, * * * he said that he would
hold the property and would not pay anything, 
and my brother could not get a dollar out of 
him for this property.”  The brother in ques-
tion died in 1903 (pages 59 and 68). This talk, 
therefore, must have happened prior to 1903 
and accordingly, more than twenty years passed 
by after this unequivocable statement without 

. any action upon the part of the McEuen interests 
to vindicate their rights.

We submit that a complete showing of adverse 
possession has been made.-
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3. The right of the Burne interests to the 
property for the remainder of the term covered 
by the tax title cannot he disputed.

A s just shown from the quotation from Justice 
Depue’s opinion, he charged the jury that the 
certificate of sale recited that all the necessary 
form alities had been complied with and that this 
recital c o u ld  not be attacked collaterally. That 
is just as true now as it was then, and McEuen 
alleges no new or other title than he had at that 
time. T h e  tax title cannot be inquired into col-
laterally any more now then it could then.. A s  
far as Burne and his representatives are con-
cerned th ere  is and can be no suggestion of any 
fraudulent action on their part which would 
justify the Court in reviewing the matter on 
general, equitable principles, assuming that such 
equitable proceedings could be invoked in a pro-
ceeding o f  this kind and that the function of the 
Court is not limited to apportioning the money 
among those that have a legal title thereto. It 
scarcely seems necessary to reply to the argu-
ment that Mr. Burne created any equity on the 
part o f  McEuen by setting up the tax title in the 
ejectment proceedings. His bill of particulars 
set up e v e ry  title that he had, including his claim 
to the fee under the deed from Perry. It was 
not so at that time, nor is it now that under the 
Act o f  1869 the certiorari proceedings might be 
procured “ at any time,”  and that this means 
any tim e coincident with eternity. Even prior 
to the express limitation of three years for the 
review of tax proceedings in the certiorari act, 
the S u p rem e Court had held that the same limita-
tion obtained as in cases of ejectment, that is to 
say> a limitation of twenty years.

New Jersey State Library
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For authorities prior to the present provisions 
of the Certiorari Act, see—

Baxter v. Jersey City, 7 Vr. 188;
Alden v. Newark, 11 Yr. 92.

For authorities applying the limitation set 
forth in the Certiorari Act, see—

Bozarth v. Egg Harbor City, etc., 56 Vr. 
412;

Sutton v. Maurice River, 8 Gummere 504 
affirmed by the Court of Err. & App. upon 
opinion below).

DeRaismes v. Cahill, 97 N. J. L. 565.

4. Even assuming that McEuen has a rever-
sionary right at the conclusion of the tax term, 
that right in money at the present time is prac-
tically negligible.

Assuming for the moment that the Burne 
family has not acquired title to the fee by ad-
verse possession in view of their p ossession  for 
a period of sixty years under a deed purporting 
to convey a fee to Mr. Burne, and that conse-
quently their present enjoyment is limited to 
the remainder of their term under the tax title, 
it appears that as of the date of the actual taking 
by the City and the destruction of the building, 
there still remained approximately one hundred 
and thirty-two years of the term reserved in 
the tax certificate, that is to say, from October, 
1925, to August 24, 2057.

For the convenience of the Court we submitted 
to the Actuarial Department of the Mutual Ben-
efit Life Insurance Company the problem as to 
the present value of the sum of One Dollar pay-
able in one hundred and thirty-two years. The 
figures given were that the present value of One 
dollar payable in one hundred and thirty-two
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years is .000456695. Another way of stating the 
problem is that One dollar paid now is worth 
the sum of $2,189.65 in one hundred and thirty- 
two years. Assuming then that McEuen has a 
reversionary interest of one-third after one hun-
dred and thirty-two years, the present value on 
the above basis of every $100,000 of the interest 
is the sum of $45.67.

It is apparent then, in any event, that Mc-
Euen’s interest is nominal at this time.

Where property condemned was subject to a 
lease having eighty years to run, the jury did 
not err in considering the reversion of no value.

Chicago & N. W. Ry. Co. v. Chicago
Mechanics Institute, 87 N. E. 933; 239 111.
197.

In view of the small amount involved, we shall 
not take the time of the Court further to discuss 
whether McEuen has, in fact, lost whatever re-
versionary right he may ever have had after the 
termination of the tax title period.

n.
All rights of the Surety Realty Company, 

under its lease, terminated with the destruc-
tion of the building and no award should, 
therefore, have been made to that company.

In considering the legal effect of the taking of 
the property in question by condemnation and 
the destruction of the building thereon, we must 
bear in mind that the lease of the Surety Realty 
Company, the main tenant, as well as the leases 
°f the sub-tenants and all occupation thereunder, 
were terminated by an act of a paramount power 
or which the owners were in no way responsible, 
ence, rules, which may obtain in the unlawful
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termination of a tenancy, are not applicable. 
The taking of the property was involuntary as 
well for the owners as the tenants, and no result 
can be justifiable which would penalize the 
owners because of the termination of these 
tenancies.

The learned Vice-Chancellor agreed with the 
contention of these appellants that Section 31 
of the Landlord and Tenant Act (C om p . Stat. 
3078) applied to the lease between Burne and the 
Surety Realty Company, and that, therefore, 
that lease was terminated by the destruction  of 
the building on the premises. He held, however, 
that this termination of the lease would not 
operate to deprive the Surety Realty Company 
of the right to collect, out of the fund in  Court, 
the total amount which the Court believed the 
tenant would have received out of the property 
had the lease not been terminated and have run 
for its appointed period. In this, w e very re-
spectfully submit, the learned Vice-Chancellor 
committed error most prejudicial to the owners 
of the property. Section 31 of the L an d lord  and 
Tenant Act, above referred to, p r o v id e s :

“ That whenever any building o r  buildings 
erected on leased premises sh a ll be injured 
by fire without the fault of the lessee, the 
landlord shall repair the same as speedily 
as possible, or in default thereof, the rent 
shall cease until such time as such building or 
buildings shall be put in complete repair; 
and in case o f the total destruction o f such 
building or buildings by fire or otherwise, 
the rent shall be paid up to the time o f such 
destruction, and then, and from thenceforth, 
the lease shall cease and come to an end; 
provided always, that this section shall not 
extend to or apply to cases where the parties 
have otherwise stipulated in their agreement 
or lease.”  (Rev. 1877, p. 576.)
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Although in the Compiled Statutes this sec-
tion is preceded by the caption, “ Injury to, or 
Destruction of Buildings by Fire, ’ ’ that statute 
itself, which was first enacted in the Public Laws 
of 1874, page 27, came in merely as a supple-
ment to the Act Concerning Landlord and 
Tenant.

We submit that it is plain that this statute 
applies to the situation at bar and that it is 
most appropriate that it should so apply.

The design of the statute was to provide for 
a situation where the buildings might be de-
stroyed through an act for which neither party 
to the lease was responsible, and the design of 
the act was to relieve the tenant from the harsh-
ness of the common law, which might otherwise 
obtain in that case.

Now the most usual way in which buildings 
are destroyed without fault of either party is 
through fire, and, therefore, specific reference is 
made to destruction by fire, but fire is not the 
only way in which a building may be destroyed, 
and to this end the draftsman of this section put 
in the all-inclusive term * ‘ or otherwise. ’ ’ There 
is nothing in the statute to indicate any intention 
that the causes of destruction should be in any-
wise limited, and we submit that any method of 
destruction is equally within the spirit of the act.

Thus, in the case of neighboring conflagration, 
a building may be removed by the fire authori-
ties, under the police power. We submit that 
such a destruction would be covered by “ or 
otherwise, ”  even though no natural force en-
tered into the destruction of the building itself, 
and the design of the act was to cover destruc- 
10n by any cause or for any reason whatsoever,
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provided only neither party was responsible for 
the destruction.

That clause of the statute has been read into 
every lease made since its enactment, unless the 
lease in question stipulated otherwise.

The lease between Burne and Kresge does not 
stipulate otherwise. The special provision of 
that lease relates to destruction of the premises 
by fire only and does not cover the destruction 
of the building by any other agency. Thus, the 
provision in this lease begins (page 248):

“ In case of the destruction of the build-
ings upon said demised premises, or any 
portion of said buildings, by fire # * *”

In view of the absence of any provision relating 
to the destruction of the buildings otherwise 
than by fire, the statutory provision has full 
application.

Section 31, of Vol. 3 of Compiled Statutes of 
New Jersey was construed by this Court in Gar- 
ley v. Liberty Hat Mfg. Co., 81 N. J. L. 502. In 
rendering the opinion of the Court, Justice Voor- 
hees said, at page 447:

“ Of course, this statute was a remedy for 
the harshness of the common-law rule, which 
made the rent payable notwithstanding the 
destruction of the buildings upon the de-
mised property. It provides for two cases: 
The first for injury to the buildings by fire, 
and' makes it the duty of the landlord to repair 
under penalty of having the rent cease until 
the_ buildings shall be put in complete repair. 
This does not contemplate the termination of 
the lease. The other case is where there is 
a total destruction of the buildings. In that 
case the rent shall be paid up to the time of 
the destruction, and then the lease shall 
cease and come to an end. Reading these 
two clauses together, it cannot be said that 
the statute offers an option to the tenant to
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be availed of by him within a reasonable 
time whether he will terminate the lease or 
not. The language expressly provides that 
the lease shall terminate and the word ‘ then ’ 
in the clause ‘ and then and from thence-
forth’ refers to the time of destruction. The 
severing of the relation between landlord 
and tenant may prove to be of substantial 
benefit to the owner by leaving him free to 
allow the premises to remain without build-
ings or to erect thereon new structures suited 
to the location and condition of the prop-
erty. The termination is not made depend-
ent upon the rent being paid to the time of 
the destruction. The statute means that 
there shall be a liability for the payment of 
the rent to the date of destruction and cessa-
tion of the terms, and provides that the 
tenant shall pay it. This is most equitable 
and a just change of the former rule, and, 
being within the plain words of the act, 
should be the construction.

“ It has been suggested that this view 
would in some cases lead to injustice, and 
the case has been instanced where a planta-
tion had been demised, having but a single 
structure upon it, the destruction of which 
would work a termination of the lease. The 
answer to that is that the parties contract 
with knowledge of the law, and may provide 
against such a contingency by agreeing upon 
the circumstances which shall terminate the 
lease.”

In Board of Chosen Freeholders v. Emmerich, 
42 Atl. 107, Vice-Chancellor Emery said:

“ The third claim is based on the tenant’s 
right to a portion of the award, as repre-
senting the damages which he sustains by
vr condemnation, in that he was thereafter 

obliged by his lease to pay the full rent 
reserved, and by the condemnation of a por-
tion of the buildings he has been deprived of

i? i 4ioneficial use of the premises, either 
wholly or in part. The public road, as laid 
out, ran through the buildings leased, and as
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the ownerj Emmerich, says, required the re-
moval of the house, and the tearing down of 
the other building. This change of the lease-
hold property was, in my judgment, such as 
to entitle the tenant to consider it as making 
the premises which were leased untenantable 
and unfit for occupancy as soon as the prop-
erty was actually taken, under the statute.

mS® exPressly provides that in case 
the buildings on the premises be destroyed, 
or be so injured by the elements or any 
other cause, as to be untenantable and unfit 
for occupancy, the tenant shall not be liable 
for rent, but may quit and surrender the 
premises. Not being obliged to occupy any 
of the premises, therefore, after the occupa-
tion of the portion thereof condemned by the 
public authorities, or to pay rent, no damage, 
by way of abatement or apportionment of 
the rent after the award, can be allowed on 
this account. The award in court must now 
be distributed according to the rights and 
obligations of the parties (landlord and ten-
ant) as they existed at the time of the 
award. Under the statute, the county, after 
the award, could take possession at any time, 
on tendering or paying into court the award, 
without interest; but, until such payment, it 
had no right to enter into possession, or 
interfere with the possession of the tenant. 
The tenant’s possession subsequent to the 
award was still a possession, which, as be-
tween him and the landlord, was under the 
lease, and subject to its payment of rent. 
This possession of the whole premises under 
the lease (subject to the right of the tenant 
to terminate it, under the lease, when the 
portion condemned was actually taken) con-
tinued until October, 1897; and, the county 
then taking possession, the premises were 
surrendered, and the tenant’s obligation to 
pay rent ceased, by the terms of the lease. 
Upon this third claim, therefore, I reach the 
conclusion that the tenant was not, under 
the lease, obliged to pay any rent for any of 
the premises, after the payment into court,
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and the occupation by the county of the por-
tion condemned, and that until such occupa-
tion the tenant had the right to occupy the 
entire premises leased, but only upon pay-
ment of the rent reserved. No allowance out 
of the award to the tenant (or his mortgagee) 
can be made by reason of these payments of 
rent subsequent to the *&ward, as they must 
be considered as payments under the lease, 
as the price agreed on between the parties for 
the actual occupation of the premises, which 
still continued under the lease, notwithstand-
ing the award, until the subsequent payment 
of the award into court. The exceptions are 
therefore overruled.”

“ Otherwise”  is used twice in the statute; 
“ total destruction by fire or otherwise;”  and 
“ this section shall not extend to or apply to 
cases where the parties have otherwise stipulated 
in their agreement or lease.”

Dictionaries generally agree that “ otherwise”  
means different; in a different manner or by 
other means.

As used in the last part of the statute, it 
could hardly be said that the legislature intended 
by ‘ ‘ otherwise stipulated ’ * the words or meaning 
of “ similarly stipulated.”  When a word is used 
twice by the same legislature, in the same statute 
and in the same sentence of that statute, is it 
reasonable to suppose that opposite meanings 
were intended? Is it not more reasonable to 
conclude that the addition of the last provision 
that the parties might otherwise stipulate, shows 
that the legislature realized and intended the 
wide scope of its previous language?

The words used are 
use of the disjunctive 
tainty that the natural 
intended.

“ fire or otherwise,”  the 
“ or”  adding to the cer- 
meaning of the word was
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And, if the natural meaning was not intended, 
then nothing was intended; because the same 
argument might be used against any other man-
ner of destruction. Fire is the only other word 
used; one word does not make a class; and the 
tearing down or destruction of a building by 
workmen at the instance of a city is a destruc-
tion otherwise than by fire, as much as any other 
manner of destruction is.

To argue otherwise, is to contend that had the 
City demolished the building by using fire, the 
lease would have ended, but since some other 
method may have been used, the lease did not.

I f it is necessary to establish some kinship 
between destruction by fire and destruction by 
the workmen of a city either under condemnation 
proceeding or the police power, it can be pointed 
out that both methods are equally effectual and 
both are beyond the control of the parties.

As already stated, the learned Vice-Chancellor 
was of the opinion that the Surety Realty Com-
pany’s lease was terminated under the statute, 
but he held that this termination did not disturb 
the right of the tenant to recover, out of the 
amount in Court, the value of his lease on the 
basis of its continuance to the end of its ap-
pointed term.

We submit that this cannot be so.
Under the view taken by the V ice-C hancellor, 

we have the anomalous situation of a lease being 
terminated for one purpose and not being ter-
minated for another purpose. Yet the statute 
was intended for the relief, not only of the 
tenant, but also of the landlord. The design of 
the statute was to take care of the situation 
where, for a reason entirely beyond the control
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of either party the circumstances had so changed 
as to make it improper that either side should 
continue to be held bound after the subject mat-
ter o f the lease had been destroyed. To adopt 
the Vice-Chancellor’s view is practically to nega-
tive the statute. The result of the decision below 
is that the entire loss arising from the destruc-
tion o f  the building will fall upon the owners, 
although the statute was intended for the relief 
of both the owner and the tenant.

That in  the case at Bar the entire loss of the 
building would fall upon the owners, is apparent 
when we consider that the decree below gives to 
the tenant what the Vice-Chancellor deemed to 
be the entire value of its term, as though the 
building had not been destroyed and had con-
tinued to exist there until the end of the term. 
Yet, had the condemnation proceedings not been 
undertaken, the owners would, at the end of the 
term, h a ve  been in possession of their building. 
By virtu e of the condemnation, they lose their 
building, but the tenant is paid on the theory 
of the continued existence of the building. The 
Vice-Chancellor says that the tenant is recover-
ing compensation for what the City took from it, 
yet, the City has taken nothing from it. The 
City has taken the fee, and, in connection with 
that tak in g , has destroyed the building. The 
tenant’ s term has not been taken from him by 
the City. The tenant’s term has been ended by 
the statute in question, which must be read into 
and which became a part of the lease between 
the owner and the tenant. Under the authorities, 
which will be referred to hereafter, it is very 
plain that all the City took was the land. The 
Measure of compensation is the value of the 
land. What leases there were and what rents 
were reserved in those leases, had no importance
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other than as items of evidence as to the value 
of the land itself. As Vice-Chancellor Emery 
pointed out in Freeholders of Hudson v. Em-
merich, supra,

“ The damages are limited to the damages 
done to the fee simple, where a single assess-
ment is made for all the owners and persons 
interested in any lot.”

The assessment commissioners did 110T and 
would have had no right to take the leases and 
the rents thereunder into account, except as 
those leases threw some light upon the market 
value of the property. How then can the award 
to the owners be diminished by reason of con-
siderations which did not enter into the award, 
especially when the statute says, that by reason 
of the taking and destruction of the building, the 
leases should cease? Let us suppose for a mo-
ment the instance of a property rented to a ten-
ant at twice its fair rental value and for a sum 
out of all proportion to its market value, such 
a fact would not have justified the assessment 
commissioners in awarding a greater amount for 
the property than the fair market value, and if, 
upon the like assumption, we take the case of a 
property leased to a tenant, who, in turn, has 
been able to negotiate sub-leases at sums far 
beyond a fair return on the market value of the 
property, we would again have a set of circum-
stances of which the assessment commissioners 
could take no cognizance, with the result that if 
the tenant were awarded the amount he might 
be able to show of damages, on the theory of 
the continuance of his leases, the 'tenant would 
be profiting by an amount and the owner would 
be losing by an amount which would not have 
entered at all into the fixing of the award for 
the land taken.
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In the case at Bar, the landlord and tenant 
entered into their lease with supposed knowledge 
of the law, and the statute became a part of 
their lease, and thus they are presumed to have 
had in contemplation the ending of the lease in 
condemnation proceedings which should result 
in the destruction of the building upon the prem-
ises. Had they intended that notwithstanding 
such destruction, the tenant should nevertheless 
be entitled to consideration on the basis of the 
continuance of the lease, then they should have 
so expressly provided in their lease. (Carley v. 
Liberty Hat Mfg. Co., supra.)

F or the reason shown, therefore, neither the 
Surety Realty Company, nor any of its tenants, 
were entitled to any payment out of the sum 
awarded as the value of the land and on account 
of the damage to the remaining land.

III.
Assuming, however, that the statute does not 

preclude any payment to the Surety Realty Com-
pany, the amount awarded by the court below 
is excessive.

The learned Vice-Chancellor directed the pay-
ment to the Surety Realty Company of the sum 
of $93,065.93. As the Vice-Chancellor very well 
remarks, this sum, amounting as it does to al-
most one-fifth of the entire award, does, at first 
Wush, seem disproportionate to the amount of 
the award, when we consider that the tenant’s 
lease would have expired in four and one-half 
years and the owners and their successors would 
then have been entitled to the property for the 
rest of eternity.

Hie above sum was reached by taking what 
Ihe Vice-Chancellor found to be the annual value
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of the lease—$24,236.18—and multiplying that 
by the value of a dollar per year for the number 
of years in the unexpired term.

The inquiry on this head then is, whether the 
sum of $24,236.18, taken by the Vice-Chancellor, 
was justifiable. Exhibit D Surety 4, (page 275), 
referred to by the Vice-Chancellor in his opinion 
(page 220) sets forth the actual situation as to 
the rentals received by the Surety Realty Com-
pany up to the date of the taking of the property. 
There is no dispute as to the credit side of the 
ledger, which indicates total yearly rentals of 
$40,800. The Surety Realty Company charged 
itself with rent to the Burne Estate and average 
carrying charges together totaling $21,063.82, 
making a net profit per year of $19,736.18. The 
above figure, passing for the moment the ques-
tion whether greater deductions should not have 
been made on account of disbursements, repre-
sents the utmost return that had been received 
per year from the property by the Surety Realty 
Company, whose president and owner, Louis 
Kamm, is one of the shrewdest and most re-
sourceful real estate operators in the City of 
Newark. It certainly is a fair presumption that 
he had rented the property at the top of the 
market. If any demonstration in the record, as 
to his shrewdness, is necessary, it is found in 
the fact of this great income which he was able 
to secure from a property for which he, himself, 
was paying a rental of but $19,000 per year (out 
of which the unfortunate owners had to pay the 
taxes). Yet, notwithstanding this very generous 
return to the Surety Realty Company, because of 
the improvidence of Mr. Burne in making the 
original lease, the Vice-Chancellor added the sum 
of $4,500 to the rental value of the premises, 
increasing the total award to the Surety Realty
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Company by some $17,279. This increase he 
made npon the theory that the third and fourth 
floors and the restaurant had a greater rental 
value than that received by the Surety Realty 
Company to the extent of $4,500 per year. He 
says that this rental value could not be realized 
by Mr. Kamm because of his inability to make 
leases for terms of years, in view of the fact 
that the proposed condemnation of the property, 
in connection with the widening of Washington 
Street, had been discussed for some years. Thus, 
in effect, he penalizes the owners by the sum of 
$17,279, because the City authorities saw fit, 
during a period of years, to discuss the possible 
widening of Washington Street, and the conse-
quent condemnation of the property in question. 
Had the condemnation proceedings been post-
poned fo r  four years, as might readily have 
happened, since they were under discussion as 
early as 1915 (page 211), that circumstance 
would still have continued to affect the Surety 
Realty Company’s ability to rent for larger 
amounts the third and fourth floors and the 
restaurant. Yet, because the condemnation be-
came an actuality, and without any responsibility 
therefor on the part of the owners, the owners 
are_ p en a lized  by this sum of $4,500 per year, 
which the Surety Realty Company never had 
obtained and which they would not have been 
able to obtain had the property continued in its 
same condition until the end of the lease, and 

ls large sum is taken from the pockets of the 
owners with no other authority than that of the 
opinions of so-called expert witnesses that the 
Premises might have been rented for these larger 
sums fyad the Surety Realty Company been in a 
Position to give a lease for a term of from three 
o 've years. None of these experts purported 
o testify  that he had any actual tenant that
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would have paid that amount and the ability to 
get this larger sum is based upon speculation 
only. Furthermore this sum, as well as the sum 
up to that time obtained by the Surety Realty 
Company was awarded by the Court to that 
company without taking into account the possi-
bility of vacancy, lack of responsibility on the 
part of tenants, or any of the numerous incidents 
which so often make a landlord’s return from his 
property melt away.

And here it is proper to suggest that the only 
reasonable assumption from the facts is that 
the real reason why the Surety Realty Company 
had not rented these floors and this store for a 
larger amount, was that nobody wanted them 
on these terms. The fact that the condemnation 
proceedings were in contemplation apparently 
did not prevent Mr. Kamm from renting the 
other stores (much larger and more important 
parts of the property) and the second floor, to 
the Liggett and McDonald companies for a long 
term of years at rentals which the only com-
petent experts agreed were the full rental values, 
and if Mr. Kamm was able to rent these more 
important sections of the property for adequate 
rentals and for long terms of years, it is ridic-
ulous to suppose that with respect to the third 
and fourth floors and the small restaurant only 
he was thus prevented by the condemnation pro-
ceedings.

The supposed ability of the Surety Realty 
Company to rent these stores for a larger amount 
is altogether too fanciful and problematical to 
justify this additional inroad of $17,279 upon the 
amount awarded to the owners of the fee.

Multiplying $19,736.18, the amount shown on 
the Surety account (page 220) by the denomina-
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tor 3.84, the result would be $75,786.93. But the 
above figure also, we submit, fails to allow for 
additional deductions, one of which being the 
salary of $2,080 per year paid by the Surety 
Com pany to Mr. Kamm, its president. (Here it 
should be noted that the Surety Realty Company 
had no other asset but this lease.) And there 
should also have been deducted something on 
account of improvements. For this purpose the 
Surety Realty Company spent $962 in the year 
1923. I s  it not reasonable to assume that during 
the remaining four and one-half years of the 
term, they would have had to spend something 
on this account? Especially when it is taken into 
consideration that it is the opinion of Mr. Hous-
ton, one of the experts, that the third and fourth 
floors could not be well rented without alterations 
and improvements therein, (p. 190, line 30).

The Vice-Chancellor refused to allow any de-
duction o n  account of improvements, on the 
theory that there was no likelihood of a recur-
rence. Was it not as reasonable to assume that 
there w as an equal likelihood of recurrence? He. 
refused to allow any deductions for the salary 
paid to M r. Kamm, on the theory that Mr. Kamm 
owned the company anyway, and whether he took 
by w ay  of salary or dividends was immaterial. 
H ow ever, personal services were necessary in 
looking after the property and in running the 
com pany which had no other asset than this 
lease, and if Mr. Kamm chose to assign $2080 
of its annual income to this source, should he 
not be held now to this classification of that 
am ount? By the removal of the building and 
the termination of the lease, Mr. Kamm is re-
lieved from the necessity of performing those 
services further and it is to be assumed that he 
Will, in  the time thus released, make at least the
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item of $2080 which compensated him for his 
services to the corporation.

If allowance is made for these items, as we 
submit should be, then, on the theory that the 
Surety Realty Company is entitled to anything, 
their recovery would necessarily have to be re-
duced even below the sum of $75,786.93, above 
referred to.

)

In the Court below we suggested as the equitable 
view of the situation, on the assumption that the 
lease continued, would be to give the tenant the 
income and profits of the property for four and 
one-half years, upon condition of the payment 
of an annual rental of $19,000 per year, with the 
suggestion that inasmuch as the property is now 
gone, there stands in substitution of it the fund 
in Court, plus the reasonable value of what re-
mained (in its then condition) after the taking 
by the City.

If the problem is approached from that atti-
tude, the result reached is practically the 
equivalent of the result obtained by the Vice- 
Chancellor’s method, if the proper figures are 
taken, as outlined above.

Deducting from the net profit shown by the 
Surety Realty Company of $19,736.18, the sum 
of $2,080 for Mr. Kamm’s salary, as well as an 
amount of $300 per annum on account of im-
provements, we have a net return of $17,356.18 
per year. This checks oil almost exactly with 
the result had on the computation we suggest. 
This appears as follows:
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Amount of award.. . . . . .  .$479,550.00
Value of remainder........ 130,000.00

Total ...........................  609,550.00

Income at 6% =  . . . .  36,573.00
Deducting annual rental. 19,000.00

Net amount per year... .$ 17,573.00

From  the above computations, we submit that 
either on  the theory of the actual excess of 
rental v a lu e  over rental paid, or upon the theory 
of a llow in g  the tenant a net return on the fund 
in Court, plus the value of the remainder of the 
term, the result is practically the same, and 
indicates that the amount allowed by the Vice- 
Chancellor is excessive.

All o f  the above, of course, upon the assump-
tion that the tenant is entitled to anything.

In a n sw er to the suggestion just made, the 
V ice-C hancellor states that it was testified that 
the value of the remaining half is $265,000, and 
that it is asserted that this half was recently 
sold fo r  $300,000 (page 222). With respect to 
this, we should say that this assertion appears 
nowhere in the record and that it is not the fact. 
Furtherm ore, although one witness, Mr. Berry, 
who is also one of the tax assessors of Newark, 
testified that what remained is worth $265,000, 
he had to admit that it is assessed by his own 
Board at the sum of $152,600 only, and that this 
assessment covers the premises as they now are, 
taking into consideration the improvement to the 
remainder by the new line of Washington Street 
and the consequent street frontage given to the 
remainder by this improvement. Now, obviously, 
that is not the amount that would have to be



28

taken in any such computation, because the 
owners will have to pay for that improvement by 
reason of assessment for benefits still to be im-
posed upon their property. The only evidence 
in the case as to the value of the remainder, 
without regard to the contemplated improvement, 
is the opinion of Mr. Houston, who placed the 
value of such remainder as it existed after the 
taking, and without regard to the contemplated 
improvement, at $130,000 (page 195). Hence, in 
our computation, we use that sum. And here it 
is worthy of note that Mr. Houston fixed the 
value of the remainder, plus the improvement, at 
the sum of $198,000 only.

IV.

The court below properly refused any re-
covery to the Liggett Company and the Mc-
Donald Company.

It is submitted that the opinion of the Vice- 
Chancellor on the subject of the Liggett and 
McDonald companies is entirely justified by the 
authorities under the Constitutional and statutory 
provisions in effect in this State.

In the first place, for the reason shown by 
the Vice-Chancellor, it is quite clear that neither 
the McDonald or the Liggett properties possessed 
any rental value in excess of what these parties 
respectively were paying, and as the authorities 
show, no other consideration can be taken into 
account in connection with the taking of land for 
highway purposes.

It is not necessary to add anything to the 
Vice-Chancellor’s discussion of the authorities. 
(See Simmons v. Passaic, 42 N. J. L. 619; Free-
holders v. Emmerich, supra; Schill v. Freeholders
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of Essex, 131 Atl. (Backes, V.-C.) 584; Phila-
delphia and Camden Ferry Co. v. Inter-City Link 
R. R. Co., 76 N. J. L. 50; Whitman v. Boston and 
Maine R. R. Co., 3 Allen (Mass.) 133; In re New 
York, etc. Bridge, 4 N. Y. Supp. 422; Mayor, etc. 
of Baltimore v. Gamse & Bro., 104 Atl. 429.

Although the Vice-Chancellor at the hearing 
was of the opinion that neither alleged profits, 
nor alleged losses on account of removal of 
fixtures could be allowed, he permitted the 
Liggett and McDonald companies to offer evi-
dence on these subjects. The evidence thus 
offered demonstrates that neither applicant, in 
fact, lost any profits by losing the possession 
of these premises. Which fact, coupled with the 
lack of any additional rental value over the 
amount paid, demonstrates that neither com-
pany was, in fact, entitled to anything.

The evidence demonstrated that neither party 
had, in fact, made sufficient profit to render this 
item a real element in the case.

The Liggett Company, with its great organi-
zation and skill in management, was able to 
make profits for the year 1924 amounting to 
°nly $o,306.00, and for the year 1925, up to 
October 1st, only $3,209.00 (page 132).

The McDonald Company in the period from 
1914 to October 17, 1925, suffered a total loss 
°f $84,125.82 (page 168), and here it is appro-
priate to note that the McDonald Company 
allowed in this location another shoe company, 
razin & Oppenheim, which failed in business 

(Page 145). In this connection.it cannot be said 
at the Newark store suffered on account of 

pre erred treatment for the Boston store, be-
cause the testimony shows that the Boston store 
ea t with the Newark store the same as to
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prices as any other manufacturer did (page 167) 
so that on the basis of buying its goods at market 
value, the Newark store consistently lost money, 
and even the combined stores lost money for 
the years 1924 and 1925 (page 159).

Nor is there anything in the suggestion of any 
of the tenants that they are entitled to an award 
because of diminution in the value of their fix-
tures by reason of > the removal thereof. Such 
diminution is not one of the items for which 
compensation can be made, as appears in the 
authorities on this subject to which we shall 
refer. Furthermore, this is a loss which every 
one of the tenants would necessarily have had 
to bear in any event at the termination of its 
lease four and one-half years hence. Further-
more, Mr. Rosenbush, President of the Mc-
Donald Company, sought to value his fixtures 
at an excessive sum, yet he admitted that 
seventy-five per cent, of all of these fixtures were 
acquired by him at the Frazin & Oppenheim 
receiver’s sale for *$1,700.

Mr. Mayer, the witness who sought to boost 
up the rental value of the Liggett and McDonald 
premises, so overreached himself as to render 
his testimony of no value at all.

Thus, although Messrs. Berry and Houston 
practically agreed that both the Liggett Com-
pany and the McDonald Company were paying 
approximately the actual rental value of the 
premises (see pages 80, 82 and 189), Mr. Mayer 
assumed to testify that although McDonald was 
paying $19,000 a year, the actual rental value of 
the premises occupied by it was $38,956.75 per 
year (page 135), and that while the Liggett Com-
pany was paying $15,000 per year, the rental 
value of the premises occupied by it was $26,400
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per year (page 112). As to the Liggett Com-
pany, his testimony was given without any 
knowledge of the covenants and conditions of 
the Liggett lease (page 119). His opinion is so 
far above any reasonable probability as to render 
his testimony worthless. If he is correct, then 
the Liggett Company, if required to pay the 
actual rental value of the premises, would have 
suffered a loss both in the years 1924 and 1925 
of from six to seven thousand dollars, and one 
can scarcely conceive what the total loss of the 
McDonald Company would have been, had it been 
required to pay the true rental value (in Mayer’s 
opinion), or just double the amount of rent they 
actually were paying.

It is notable that the Liggett Company, with 
its great organization and skill in merchandising, 
although paying a rent of $15,000 per year, were 
able to make a profit in 1924 of only one-third of 
the amount of -rent they were paying, and in 
1925 of an even less amount. The profits made 
by the Liggett Company and the losses suffered 
by the McDonald Company sufficiently indicate 
that these tenants, if anything, were paying more 
rent than they could afford to pay, and if these 
skillful business men could not make a profit on 
the premises in question, it is quite certain that 
no one else could have, and that to say the least, 
the Surety Realty Company’s rents represented 
the very full rental value of the premises.

The testimony of the Liggett Company and 
the McDonald Company’s representatives, as to 
negotiations had by them for other locations in 
the general vicinity, can have no bearing, for 
the reason that the witnesses on behalf of both 
frankly admitted that they considered the offers 
too high and that no negotiations actually pro-
ceeded to the point of a meeting of minds.
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V.

The court properly refused to allow costs 
and counsel fees out o f the fund.

.Some of the appellants allege, as an objection 
to the Court below, the denial of costs and 
counsel fees.

Adopting the view most favorable to the 
appellants, this was a matter in the sound dis-
cretion of the Vice-Chancellor.

Counsel argued that they were entitled to 
costs and counsel fees on analogy of proceedings 
to construe wills, but that analogy, for obvious 
reasons, fails. The parties in question were not 
brought into Court and need not have come in. 
Each of them came in upon his own application 
asserting a right in his individual interest, and 
had they made no claim to the fund, they would 
have been subjected to no costs or expenses. The 
situation resembles more nearly proceedings in 
interpleader, where the Courts follow the uniform 
practice of refusing costs and counsel fees to 
the parties called upon to interplead.

On the entire record, it is respectfully sub-
mitted that the decree below should be reversed 
as to the allowances made to McEuen and the 
Surety Company, and it should, in all other re-
spects, be affirmed with costs.

ARTHUR F. EGNER,
Of Counsel for Hugh F. Cook, et als.,

Appellants-Respondents.
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Said defendant-appellant, R. E. McDonald, Inc., 
hereinafter called “ McDonald,” appeals from a de-
cree advised by Vice Chancellor Backes, which 
decree purports to distribute a fund deposited with 
the Clerk of the Court of Chancery by the City of 
Newark, said fund being the amount of an award 
made in condemnation proceedings whereby lands 
and a building situate on the northwest corner of 
Market and Washington Streets, in the City of 
Newark, were condemned for the purpose of widen-
ing Washington Street. At the time of such con-
demnation McDonald was the owner of a lease 
for a store in said building, together with the base-
ment underneath said store, and the entire floor 
above said store. McDonald and its predecessor 
in the occupancy of said leased premises had for a 
number of years prior to the date of condemnation
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and up to such date been conducting thereat a 
retail shoe business.

McDonald claims that by such condemnation it 
lost the value of its leasehold, the good will of its 
business, the value of its furniture and fixtures, 
and suffered a further loss by the depreciation of 
the value of its stock of merchandise, which stock 
of merchandise it was obliged to sell at forced 
sale. McDonald at the time of such condemnation 
was unable to procure another similar suitable 
location in the same neighborhood, at which to 
continue its said business.

The decree appealed from fails to award Mc-
Donald any compensation for the losses aforesaid 
or counsel fees and costs, and this appeal brings 
up for review the question whether said decree 
should have awarded McDonald such compensa-
tion, counsel fees and costs.

1.
McDonald should have been awarded for the 

value of its leasehold the sum of $76,633.92 
(Case, p. 1 1 ) .

The building containing the premises demised to 
McDonald was located on a plot situate on the 
northwest corner of Market and W ashington 
Streets, Newark, New Jersey, and was known as 
No. 105 Market Street, Said plot was 44 feet front 
on Market Street by 106.58 feet on W ash in gton  
Street. The City condemned said building and 
one-half of said plot, and paid into court its award 
therefor, amounting to $479,550. On O ctober 1 , 

1925, the City took possession of the entire build-
ing, including the premises then occupied by Mc-
Donald under its lease, which lease did not expire 
until March 31, 1930.



On F e b ru a ry  1 , 1 9 1 0 , M a r t in  B u r n e , w h o  w a s  
then the o w n e r  o f  s a id  la n d s  a n d  b u ild in g s , le a s e d  
the sam e t o  S a b a s t ia n  S . K r e s g e  f o r  t w e n ty  y e a r s  
from A p r il  1, 1910 , f o r  a  r e n t a l  o f  $ 1 7 ,0 0 0  f o r  th e  
first ten y e a rs  a n d  $ 1 9 ,0 0 0  f o r  th e  s e c o n d  t e n  y e a r s  
of said p e r io d . S a id  le a s e  w a s  b y  m e sn e  a s s ig n -
ments su b se q u e n tly  a s s ig n e d  t o  th e  S u r e ty  R e a lt y  
Company. S a id  S u r e t y  R e a lt y  C o m p a n y  b y  le a s e  
dated A p r il  18 , 1 922 , le a s e d  “ th e  s t o r e  a n d  b a s e -
ment u n d ern ea th  th e  sa m e , c o m m o n ly  k n o w n  a s  
No. 105 M a rk et  S tr e e t , in  s a id  C ity  o f  N e w a r k , 
being the s to r e  im m e d ia te ly  a d jo in in g  o n  th e  w e s t  
the store n ow  o c c u p ie d  b y  W i l l ia m  B . R ik e r  & S o n s  
Co., on th e  n o r th w e s t  c o r n e r  o f  W a s h in g t o n  a n d  
Market S treets , in  s a id  C it y  o f  N e w a r k , th e  s t o r e  
and basem ent h e re b y  d e m is e d  e a c h  h a v in g  a  f r o n t -
age o f a b ou t tw e n ty  o n e  fe e t  a n d  a  d e p th  o f  a b o u t  
eighty five fe e t , t o g e t h e r  a ls o  w ith  th e  f lo o r  im m e -
diately a b ov e  th e  s t o r e  h e r e b y  d e m is e d , s a id  f lo o r  
running, h o w e v e r , t o  th e  f u l l  w id t h  o f  s a id  b u i ld -
ing to  W a s h in g to n  S tr e e t , a n d  e x t e n d in g  t o  th e  
north to  a  p o in t  a b o u t  t w e lv e  fe e t  f r o m  th e  m o s t  
northerly w a ll  o f  s a id  b u i ld in g ”  (C a s e , p . 2 5 1 , 11. 
204 0 ). S a id  le a s e  w a s  f o r  th e  te r m  o f  l 1/ ^  y e a r s  
from the 1st d a y  o f  O c t o b e r ,  1 9 2 2 , t o  th e  3 1 s t  d a y  
of M arch, 1930, a t  th e  a n n u a l  r e n t a l  o f  $ 1 7 ,0 0 0  f o r  
the period  fr o m  O c t o b e r  1 ,1 9 2 2 ,  t o  M a r c h  31 , 1 9 2 5 , 
and $19,000 f o r  th e  p e r io d  f r o m  A p r i l  1 , 1 9 2 5 , t o  
March 3 1 ,1 9 3 0  (C a s e , p . 2 5 2 , 11. 2 0 -4 0 ) .  T h e  s a id  
lease a lso  c o n ta in e d  a  p r o v is io n  in  p a r a g r a p h  4  
thereof w h ich  p e r m ite d  M c D o n a ld  t o  s u b le t  th e  
premises fo r  th e  s a le  a t  r e t a il  o f  la d ie s  c lo a k s , s u it s , 
waists, h os ie ry  a n d  m il l in e r y  (C a s e , p . 2 5 5 , 11. 1- 
17).

Said lease  a ls o  c o n t a in e d  a  p r o v is io n  t h a t  i t  
wight be te r m in a te d  a t  a n y  t im e  a f t e r  th e  f ir s t  
four years o f  th e  te rm  ( O c t o b e r  1 , 1 9 2 6 ) u p o n  g iv -
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in g  n in e  m o n th s ’ n o t i c e  p r i o r  t o  th e  t im e  fixed for 
s u c h  t e r m in a t io n  b y  p a y in g  t o  M c D o n a ld  $25,000 
in  th e  m a n n e r  p r o v id e d  f o r  in  s a id  le a se  (Case, p. 
2 61 , 1. 1 0 ) .

T h e  b u i ld in g  c o n t a in in g  th e  d e m ise d  premises 
w a s  lo c a te d  a t  th e  c o r n e r  o f  W a s h in g t o n  and Mar-
k e t  S tr e e ts , d i r e c t ly  o p p o s i t e  L . B a m b e r g e r  & Co. 
d e p a r tm e n t  s to r e , w it h in  t w o  b lo c k s  o f  th e  corner 
o f  B r o a d  a n d  M a r k e t  S tr e e ts , w h ic h  is  th e  business 
ce n te r . I t  i s  in  th e  r e t a i l  s e c t io n  sp ecia liz in g  in 
w o m e n ’ s w e a r  a n d  fu r n it u r e .  T h is  c o r n e r  is con-
s id e r e d  b y  m o s t  r e a l  e s ta te  m e n  as th e  second best 
c o r n e r  in  th e  C it y  o f  N e w a r k  f o r  p e d e s tr ia n  traffic. 
T h e  n o r th  s id e  o f  M a r k e t  S t r e e t  ( t h is  building is 
o n  th e  n o r t h  s id e )  is  b e t te r  th a n  th e  south side 
(C a s e , p . 79 , 11. 1 0 -3 9 ) .  T h is  b u ild in g  w as a ta  
t r a n s fe r  p o in t  w it h  r e s p e c t  t o  t r a ffic  resu ltin g  from 
th e  u se  o f  t r o l le y s  a n d  j i t n e y s  (C a s e , p . 79,11. 39-40; 
p . 80 , 11. 1 -9 ) .  T h a t  L . B a m b e r g e r  & C o., depart-
m e n t  s to r e , th r o u g h  i t s  e x te n s iv e  a d v e r t is in g  opera-
t io n s , b r in g s  p e o p le  f r o m  a l l  o v e r  th e  n orth ern  part 
o f  N e w  J e r s e y  t o  th is  p a r t i c u la r  ce n te r  (Case, p. 
8 5 ,1 1 . 1 8 -2 3 ) .

T h e  L ig g e t t  s t o r e  o c c u p ie d  th e  c o r n e r  o f  the first 
f lo o r  a n d  w a s  2 2  fe e t  f r o n t  o n  M a rk e t  Street by 
7 4  fe e t  in  d e p th  (C a s e , p . 80 , 11. 1 0 -2 0 ). The Mc-
D o n a ld  s t o r e  a d jo in e d  th e  L ig g e t t  s to r e  on  Market 
S tr e e t , a n d  w a s  c o n s e q u e n t ly  2 2  fe e t  fr o m  the cor-
n e r  o f  M a r k e t  a n d  W a s h in g t o n  S tre e ts  while the 
f l o o r  o v e r  th e  s t o r e  o c c u p ie d  th e  en tire  Market 
S tr e e t  f r o n t a g e  o f  s a id  f lo o r  a s  w e ll  as a ll of the 
W a s h in g t o n  S tr e e t  f r o n t a g e  o f  s a id  floor  in said 

b u ild in g .
T h e  M c D o n a ld  p r e m is e s  c o n s is t e d  o f  a store- 

21  x  85  fe e t ,  a  b a s e m e n t  u n d e r n e a th  25 x  85 feet, 
a n d  a  s e c o n d  f lo o r  o v e r  t h e  s t o r e  44  x  98 feet cover-
in g  th e  e n t ir e  b u i ld in g  (C a s e , p . 132, 11. 36-40,, 
p . 1 33 , 11. 1 -1 0 ) .
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E d w ard  J . M a ie r , a  r e a l  e s ta te  e x p e r t  o f  n in e te e n  
years ex p er ien ce , w h o s e  q u a l i f ic a t io n s  a s  s u c h  e x -
pert w ere n o t  s e r io u s ly  c h a l le n g e d , te s t i f ie d  th a t  
the ren ta l v a lu e  o f  th e  M c D o n a ld  p r e m is e s  a s  o f  
May 20, 1924, w a s  $ 3 4 ,1 7 6 .5 0  (C a s e , p . 134 , 11. 10- 
1 5 ) ;  and a s  o f  O c t o b e r  1, 1 9 2 5 , $ 3 8 ,9 5 6 .7 5  (C a s e , 
p. 135,11. 1 1 -1 9 ). T h a t  th e r e  w a s  a n  e le v a t o r  c o n -
necting th e  b a s e m e n t  s t o r e  f l o o r  a n d  s e c o n d  flo o r , 
thus b r in g in g  th e  th r e e  p a r c e ls  c o n s t it u t in g  th e  
M cD onald  p r e m is e s  in  c o n t a c t  s o  a s  t o  b e c o m e  o n e  
unit (C ase , p . 136 , 11. 8 -1 7 ) .  M r . M a ie r  fu r t h e r  
testified :

“ I  t o o k  in t o  c o n s id e r a t io n  th a t  th e  s e c o n d  
floo r  h a d  a  r a th e r  u n iq u e  p o s it io n ,  in a s m u c h  
as it  w a s  d i r e c t ly  o p p o s i t e  th e  B a m b e r g e r  
sto re  h a v in g  a  d is p la y  o f  s h o w  w in d o w s  o n  
the s e c o n d  f lo o r  o f  44  fe e t  o n  M a r k e t  S tr e e t  
a n d  a p p r o x im a t e ly  9 8  fe e t , o r  o v e r  90  fe e t  
o n  W a s h in g to n  S tr e e t , m a k in g  i t  in  f u l l  v ie w  
fro m  b o th  s id e s  o f  M a r k e t  S tr e e t  in  a  h e a v y  
s h o p p in g  d is t r ic t ,  s o  t h a t  in  th a t  r e s p e c t  th e  
p r o p e r ty  w a s — s t o o d  in  a  c la s s  b y  i t s e l f  a n d  
n ot c o m p a r a b le  w it h  o t h e r  p r o p e r t y  o n  th a t  
p a r t ic u la r  b lo c k  o n  M a r k e t  S tr e e t , o n  a c -
c o u n t  o f  th e  d is p la y  w h ic h  i t  h a d  o n  th is  
g re a t  b r o a d  s id e , w h ic h  c o u ld  b e  u s e d  f o r  
a d v e rtis in g .

N o w , w ith  r e la t io n  t o  t h e  M c D o n a ld  u s e  
o f  it, i t  is  v e r y  a p p a r e n t  f r o m  th e  p h o t o -
g ra p h s  th a t  w e  h a v e  h e re  th a t  th a t  s e c o n d  
flo o r  n o t  o n ly  g a v e  M c D o n a ld  a  d is p la y  
th ere , b u t  i t  b r o u g h t  h is  s t o r e  f lo o r  w h ic h  
w as  o n  M a r k e t  S t r e e t  a n d  n o t  o n  W a s h in g -
to n  S tre e t— it  b r o u g h t  th e m  o u t  t o  th e  v ie w  
o f  th e  p e o p le  w h o  w e r e  d o in g  s h o p p in g  a t  
B a m b e r g e r ’ s  c o r n e r  a n d  m a d e  i t  p r a c t ic a l ly  
th e  sa m e  a s  th e  B a m b e r g e r  c o r n e r ,  w it h  r e -
la t io n  t o  i t s  e x p o s u r e  a n d  s o  o n , s o  th a t  th a t  
se con d  f lo o r  h a d  a  s p e c i f ic  a n d  u n iq u e  v a lu e  
th a t w a s  n o t  c o m p a r a b le  w it h  o t h e r  p r o p e r -
ties  in  th e  im m e d ia te  n e ig h b o r h o o d ,  w ith  
re la tio n  t o  i t s  u se .
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Q . N o w , w ith  r e g a r d  t o  th e  prominence 
o f  t h is  c o r n e r ,  i t s  l o c a l i t y  a n d  visibility. 
H a v e  y o u  a n y th in g  t o  sa y  w ith  regard to 
t h a t ?  A . W e l l ,  i t  i s  v e r y  e v id e n t— you can 
se e  th a t  th e  c o r n e r  i s  in  f u l l  v iew  from— 
c o in in g  th r o u g h  e ith e r  W a s h in g t o n  Street or 
M a r k e t  S tr e e t— th a t  th e  B a m b e r g e r  store 
o n  M a r k e t  S t r e t  i s  r e a l ly  th e  ce n te r  o f activ-
i t y  th e re . T h e r e  i s  r e a l ly  o n ly  tw o  corners, 
a n d  o n e  o t h e r  c o r n e r  th a t  is  comparable 
w it h  th a t . I f  y o u  g o  t o  th e  o th e r  side of 
th e  s t r e e t  th e  t r a ff ic  i s n ’t  a s  h ea vy  by any 
m e a n s , a n d  o n  th is  s id e  o f  th e  street the only 
o t h e r  c o r n e r  w o u ld  b e  th e  c o r n e r  o f  Halsey 
— n o r th e a s t  c o r n e r  o f  H a ls e y  a n d  Market.

Q . D id  y o u  ta k e  in t o  co n s id e ra t io n  that 
B a m b e r g e r  s e l ls  s h o e s ?  A . Y e s , sir. That is 
a  g r e a t  fe a tu r e . T h e  id e a  is  t o  have a loca-
t io n  o p p o s i t e  a  d e p a r tm e n t  s t o r e  an d  become 
a b le  t o  s e l l  th e  s a m e  k in d  o f  merchandise 
th a t  th e  d e p a r tm e n t  s to r e  se lls . That adds 
t o  th e  v a lu e  o f  th e  lo c a t io n .

Q . D o  y o u  th in k  th a t  th e  d is p la y  windows 
w o u ld  a ffe c t  B a m b e r g e r ’ s  cu s to m e rs?  A. 
E x a c t ly .  N o t  n e c e s s a r i ly — y es, the cus-
t o m e r s  th a t  w o u ld  c o m e  in t o  Bam berger’s 
s to r e .

Q . W a s  th e  M c D o n a ld  p r e m is e s  located in
a  d is t r i c t  w h ic h  w a s  s p e c ia l ly  d ev oted  to any 
p a r t i c u la r  k in d  o f  b u s in e s s ?  A . W omen’s 
w e a r , g e n e r a l ly ”  (C a s e , p . 136, 11. 35-40; 
p . 1 3 7 ;  p . 1 38 ,11 . 1 -2 1 ) .

T h e  o n ly  t e s t im o n y  w h ic h  i s  a d d u c e d  b y  the land- 
o w n e r s  b e a r in g  o n  th e  s u b je c t  o f  th e  v a lu e  of the 
le a s e h o ld  in  q u e s t io n  is  th a t  o f  D a v id  Houston 
(C a s e , p p . 1 8 9 -2 1 1 ) .  H is  te s t im o n y , in  substance, 
i s  th a t  th e  r e n ta l  v a lu e  o f  th e  M c D o n a ld  premises 
w a s  “ $ 1 6 ,9 0 0 -$ 1 7 ,0 0 0  in  r o u n d  f ig u r e s ”  (Case, p- 
190 , 11. 1 -1 5 ) .  I t  w i l l  b e  o b s e r v e d  t h a t  th e  lease in 
q u e s t io n  p r o v id e s  f o r  a n  a n n u a l  r e n ta l  o f  $17,000 
d u r in g  t h e  f irs t  f iv e -y e a r  p e r io d  f r o m  October l ,.
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1922, and  e n d in g  M a r c h  31 , 1925,- a n d  $ 1 9 ,0 0 0  d u r -
ing the p e r io d  A p r i l  1, 1 92 5 , t o  M a r c h  31 , 1 9 3 0 , s o  
that the lessee  a lr e a d y  s in c e  A p r i l  1 , 1 925 , a n d  a t  
the tim e o f  c o n d e m n a t io n , O c t o b e r  1 , 1 92 5 , h a d  
been p a y in g  $ 1 9 ,00 0  p e r  a n n u m . this expert 
placed the rental value of the premises at $2,000 
per annum less than the lessor was then actually 
receiving. M r. H o u s t o n  h a d  th e  im p r e s s io n  th a t  
in O ctober, 1925 , M c D o n a ld  w a s  o n ly  p a y in g  
$17,000 p er  a n n u m . H e  h a d  th a t  e r r o n e o u s  id e a  
in his m in d  w h e n  h e  w a s  m o u ld in g  h is  t e s t im o n y  
to the en d  th a t  h is  v a lu a t io n  w o u ld  n o t  e x c e e d  
$17,000. T h is  w a s  s h o w n  b y  h is  t e s t im o n y  (C a s e , 
p. 198, 11. 2 3 -3 4 ) :

“ Q. Y o u  k n o w  in  o n e  o f  y o u r  f ig u re s  y o u  
are  so m e w h a t  l o w e r  o n  th e  r e n ta l  v a lu e  th a n  
th e  a c tu a l  r e n t  p a id . A . I  d o n ’ t t h in k  I  am . 
I  d o n ’ t th in k  I  a m  v e r y  fa r ,  M r . L a n e ;  a p -
p r o x im a te ly  th e  sam e.

Q. $3 ,5 00  a n d  $ 3 ,0 0 0  a  y e a r . A . W h ic h  
o n e ?

Q. M c D o n a ld . W h a t  w e  c a l l  th e  M c D o n -
a ld  p r o p e r ty . A . I understand the McDon-
ald was $17000.

Q. I t  w o r k e d  o u t  $ 1 9 ,00 0 . A . I understood 
it graduated up to $19,000; hadn't reached 
that amount yet."

And th at th e  w itn e s s  in  t e s t i f y in g  a s  a n  e x p e r t  a s  
to rental v a lu e s  h a d  a  r u le  o r  s t a n d a r d  a l l  h is  o w n . 
He a d m itted  th a t  h e  te s t i f ie d  b e fo r e  th e  C o m m is -
sioners th a t “ th e  b e s t  te s t  o f  r e n ta l  v a lu e  w a s  w h a t  
was b e in g  p a id ”  (C a s e , p . 1 9 9 , 11. 2 2 -2 4 ) .  M a n i- 
festly, su ch  a  te s t  i s  n o t  a  v a l id ,  le g a l  o r  l o g i c a l  
test, becau se i f  th a t  w e r e  so , th e n  $ 1 9 ,0 0 0 , b e in g  
the rent w h ich  th e  S u r e t y  R e a lt y  C o m p a n y  w a s  
paying to  th e  la n d o w n e r  in  th e  y e a r  1 9 2 5 , w o u ld  
be the ren ta l v a lu e  o f  t h e  e n t i r e  b u i ld in g ,  a n d  ev e n  
ihe la n d o w n e r  d o e s  n o t  c la im  a n y  s u c h  t h in g  in
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t h is  p r o c e e d in g . • T h e  M c D o n a ld  le a se  made on 
A p r i l  18 , 1 92 2 , p r o v id e d  f o r  a  te rm  o f  seven and 
o n e -h a l f  y e a r s , th e  f ir s t  t w o  a n d  o n e -h a lf years of 
w h ic h  t o  b e  a t  th e  r e n t a l  o f  $ 1 7 ,0 0 0  a n d  th e  balance 
o f  fiv e  y e a r s  a t  th e  r e n ta l  o f  $19 ,00 0 . P erhaps on 
A p r i l  1 8 , 1 92 2 , th e  fa c t  th a t  th e  le a s e  w as  made for 
th e se  p r e m is e s  r e s e r v in g  th e  r e n t  o f  $17,000 would 
b e  m a te r ia l  e v id e n c e  t h a t  o n  A p r i l  18, 1922, the 
r e n t a l  v a lu e  o f  s a id  p r e m is e s  w a s  $17 ,000 . In  other 
w o r d s , th e  p a y m e n t  o f  $ 1 7 ,0 0 0  o r  $19 ,000  as rent in 
1 9 2 5  u n d e r  a  le a s e  m a d e  in  1 9 2 2 , i s  n o  p roo f that 
th e  r e n ta l  v a lu e  o f  s a id  p r e m is e s  in  1925 was only 
$ 1 7 ,0 0 0  o r  $ 1 9 ,00 0 . H o u s t o n  a d m itte d  that in tes-
t i f y i n g  b e fo r e  th e  C o n d e m n a t io n  C om m ission ers he 
v a lu e d  th e  la n d  a lo n e  a t  $ 5 7 0 ,0 0 0  (C a se , p. 201, 
11. 1 8 -2 0 ) .  H e  a d m it te d  th a t  h e  h e a rd  M r. Egner, 
e x p e r t  f o r  th e  C o n d e m n a t io n  C o m m iss io n e rs , value 
th e  b u i ld in g  a t  m o r e  th a n  $ 8 0 ,0 0 0  ( C ase, p. 201, 
11. 1 1 -1 2 ) .  T h is  w o u ld  m a k e  th e  la n d o w n e rs ’ valu-
a t io n  o f  la n d  a n d  b u i ld in g  b e fo r e  th e  Condemnation 
C o m m is s io n e r s  m o r e  th a n  $ 6 5 0 ,0 0 0 , a n d  upon an 
a g g r e g a t e  v a lu a t io n  o f  $ 6 9 0 ,0 0 0  h e  regarded the 
r e n ta ls  d e s c r ib e d  b y  h im  in  h is  te s t im o n y  in this 
c a u s e  a s  a  f a i r  r e n ta l  u p o n  a  p r o p e r ty  valued at 
$ 6 9 0 ,0 0 0 .

M r. H o u s t o n ’ s  r e n t  v a lu a t io n s  a r e  as follow s:
L ig g e t t  (C a s e , p . 1 89 , 11. 3 5 - 3 7 ) . . . . . . . . . $15,000
M c D o n a ld  (C a s e , p . 190, 11. 14-16)... 17,000 
T h ir d  f lo o r  (C a s e , p . 190, 11. 10-20).. 1,600
F o u r t h  f l o o r  (C a s e , p . 190, 11. 20-30). 1,200
A c e  R a d i o  S h o p  (C a s e , p . 190, 11. 30-

4 0 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2,000
R e s t a u r a n t  (C a s e , p . 191 , 1. 1 )  . . . . .  • 2,750

$40,550'
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That th is  la n d  in c r e a s e d  in  v a lu e  f r o m  A p r i l ,  
1922 (w h en  th e  M c D o n a ld  le a s e  w a s  m a d e ) ,  t o  O c -
tober 1, 1925, m u s t  b e  c o n c e d e d . E v e n  M r . B e r r y  
testified th a t a s t a x  a s s e s s o r  th e  a s s e s s m e n t  u p o n  
land is in cre a s e d  e v e r y  y e a r  b e c a u s e  th e  p r o p e r t y  
becomes m o re  v a lu a b le  (C a s e , p . 1 02 , 11. 1 0 -2 0 ) .

Mr. B e r ry  te s t i f ie d  th a t  th e  t r ia n g u la r  s t r ip  o f  
land re m a in in g  a n d  n o t  ta k e n  in  th e  c o n d e m n a t io n  
proceedings w a s  o f  th e  v a lu e  o f  $ 2 6 5 ,0 0 0  o n  S e p te m -
ber 15, 1925  (C a s e , p . 87 , 11. 2 7 -3 0 ) .  A d d in g  th is  
sum to  th e  $ 4 7 9 ,5 5 0 , th e  a w a r d  b y  th e  C o n d e m n a -
tion C om m iss ion ers , w o u ld  m a k e  th e  t o t a l  v a lu e  o f  
this p r o p e r ty  $ 7 4 4 ,5 5 0 . T h is  a g g r e g a t e  v a lu a t io n  
w ould seem  t o  in d ic a te  th a t  th e  a n n u a l  r e n t a l  v a lu -
ations c la im e d  b y  th e  v a r io u s  o w n e r s  o f  le a s e h o ld s  
represents a fa i r  r e n ta l  v a lu e  o f  a l l  o f  th e  p r o p e r ty .

Mr. H o u s to n  a d m it te d  th a t  th e  l o c a t i o n  o f  t h is  
property  ca u se d  i t  t o  p r o d u c e  a  h ig h  in c o m e  ( C a se , 
p. 202, 11. > 8 0 ) .  H e  n e v e r  le a s e d  a n y  p r o p e r t y  o n  
the sam e b lo c k , n o r  in  r e c e n t  y e a r s  o n  th e  o p p o s i t e  
side o f  th e  s tr e e t  in  th e  sa m e  b lo c k  (C a s e , p . 2 03 , 
11. 1 -10). H e  te s t i f ie d  t h a t  h e  f ix e d  th e  v a lu e  o f  
the L ig g e tt  le a s e h o ld  o n  th e  b a s is  o f  $ 7 0 0  p e r  f r o n t  
foot, it  b e in g  a  c o r n e r  p r o p e r t y ,  a n d  t h a t  i t  w a s  
worth d o u b le  w h a t  th e  in s id e  p r o p e r t y  w a s  w o r th  
(Case, p. 203, 11. 1 0 -2 0 ) .  H e  c la im e d  th a t  in  1 925 , 

just b e fo re  th e  c o n d e m n a t io n  p r o c e e d in g s , h e  m a d e  
an in sp ection  o f  th e  b u i ld in g ,  a n d  th a t  i s  h o w  h e  
learned th a t th e  b a s e m e n t  w a s  n o t  b e in g  u s e d  f o r  
selling g o o d s  (C a s e , p . 2 0 6 , 11. 1 -1 0 )  ; b u t  i t  w i l l  
be rem em bered  t h a t  h e  o n ly  t e s t i f ie d  in  th e  c o n -
dem nation  p r o c e e d in g s  a s  t o  th e  v a lu e  o f  th e  la n d . 
T herefore, h e  w o u ld  h a v e  h a d  n o  o c c a s io n  f o r  o r  
reason t o  in s p e c t  th e  i n t e r io r  o f  th e  b u i ld in g .  
H ouston  s ta n d s  a s  a  d is c r e d it e d  w itn e s s  i f  h e  d id  
not in sp e ct  th e  c e l la r  a n d  fa ls e ly  te s t i f ie d  t h a t  th e  
cellar w a s  n o t  b e in g  u s e d  t o  s e l l  g o o d s .
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T h e  te s t im o n y  o f  th e  M c D o n a ld  w itn esses that 
th e  c e l la r  w a s  b e in g  u s e d  a s  a  s a le s r o o m  is  not con-
t r a d ic t e d  b y  a n y  w itn e s se s .

M r . H o u s t o n  f ix e d  th e  v a lu a t io n  o f  th e  cellar at 
$1 p e r  s q u a r e  f o o t ,  a n d  s a id  i t  w a s  being  used 
m e r e ly  f o r  s t o r in g  r u b b is h , b u t  ev en  i f  it  w as used 
a s  a  s a le s r o o m , i t  w o u ld  n o t  b e  w o r th  m ore than 
$1  p e r  s q u a r e  f o o t  (C a s e , p . 2 0 6 , 11. 2 0 -30 ). We 
t h in k  th a t  th is  o p in io n  o f  th e  w itn e s s  demonstrates 
h o w  l i t t le  w e ig h t  o u g h t  t o  b e  a t ta c h e d  thereto. It 
d o e s  n o t  r e q u ir e  a n  e x p e r t  t o  s a y  th a t a cellar 
w h ic h  f o r  s t o r a g e  p u r p o s e s  is  w o r th  $1 p e r  square 
f o o t  m u s t  b e  w o r th  a  g o o d  d e a l  m o r e  than  $1 per 
s q u a r e  f o o t  i f  i t  c a n  b e  u s e d  a s  a  sa lesroom .

He admits that he had a schedule of the rents 
being paid before him before he prepared himself 
to testify ( C a se , p . 2 07 ,11 . 3 0 -4 0 ) .  T h is  show s that 
h e  w a s  g iv e n  t o  u n d e r s ta n d  in  a d v a n c e  that in his 
e x p e r t  o p in io n  o f  v a lu e s  h e  w o u ld  n o t  exceed the 
r e n t s  b e in g  p a id  a n d  u n w it t in g ly  h e  w en t further 
th a n  th e  la n d o w n e r s  e x p e c t e d  h im  t o  g o , that is, 
h e  a p p r a is e d  th e  M c D o n a ld  le a s e  a t  $17,000 per 
a n n u m  w h e n  M c D o n a ld  w a s  a lr e a d y  p a y in g  $19,000 
p e r  a n n u m .

H e  a ls o  te s t i f ie d  th a t  i t  w a s  c u s to m a r y  for ap-
p r a is e r s  t o  a p p r a is e  c o r n e r  p r o p e r t y  a t  o n e  and one- 
h a l f  t im e s  th e  in s id e  p r ic e  (C a s e , p . 209 , 11. 30-40); 
b u t  h e  v a lu e d  th e  L ig g e t t  le a s e  a t  $700  per front 
f o o t  ( c o r n e r  p r o p e r t y )  a n d  M c D o n a ld  $350 per 
f r o n t  f o o t  (C a s e , p . 210 ,11 . 3 0 -4 0 ) ,  a lth o u g h  it  is the 
c u s to m a r y  r u le  t o  v a lu e  c o r n e r  p r o p e r ty  a t  one and 
o n e -h a l f  t im e s  th e  v a lu e  o f  in s id e  p r o p e r ty . In this 
in s t a n c e  h e  v a lu e d  th e  L ig g e t t  le a s e  (c o r n e r  prop-
e r t y )  a t  $ 7 0 0  p e r  f r o n t  f o o t  a n d  th e  M cD on ald  at 
$ 3 5 0  p e r  f r o n t  f o o t ,  w h ic h  w a s  n o t  a t  a  one and 
o n e -h a l f  b a s is , but on a double basis (C a se , p. 211>
11. 1-10).
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A s su ggested  in  th e  q u e s t io n  p r o p o u n d e d  t o  th e  
witness, o u r  b e lie f  i s  th a t  h e  a r b i t r a r i ly  m a d e  a  
valuation o f  $350  p e r  f r o n t  f o o t  s o  a s  t o  p r o d u c e  
a com p u ta tion  o f  $11,000 per annum a s  th e  r e n ta l  
value o f  th e  M c D o n a ld  le a s e s  (C a s e , p . 2 1 1 , 11. 10- 
20), u n d er th e  m is ta k e  th a t  $ 1 7 ,0 0 0  w a s  b e in g  th e n  
paid by  M c D o n a ld .

The te s t im o n y  o f  J o h n  J . B e r r y ,  w h o  w a s  c a l le d  
as a w itn ess b y  th e  S u r e ty  R e a lt y  C o m p a n y  (C a s e , 
pp. 78 -90 ), w e  r e s p e c t fu l ly  s u b m it , s h o u ld  h a v e  n o  
bearing on  th e  v a lu a t io n  o f  th e  M c D o n a ld  le a se .

The S u re ty  R e a lt y  C o m p a n y , a s  w e  se e  it ,  a r e  n o t  
interested in  w h a t  s u m  t h e  la n d o w n e r  is  r e q u ir e d  
to pay to  M c D o n a ld  a s  i t s  d a m a g e s . P e r h a p s  th e  
object o f  th e  p r o o f  o f fe r e d  in  so  f a r  a s  r e la te s  t o  
the M cD o n a ld  le a s e  w a s  m e r e ly  t o  s h o w  th a t  th e  
M cD on ald  le a s e h o ld  w a s  n o t  w o r t h  le ss  th a n  th e  
rent re s e rv e d ; t h a t  is  t o  sa y , th e  a n n u a l  r e n ta l  
value o f  th e  M c D o n a ld  p r e m is e s  w a s  e q u a l  t o  th e  
rent reserved  f r o m  th e  S u r e t y  R e a lt y  C o m p a n y  t o  
M cD onald.

B erry  m a d e  th e  t o t a l  r e n ta l  v a lu e  o f  th e  M c D o n -
ald lease $19 ,300  p e r  a n n u m . It is to be noted that 
he made the rental value $2¿300 more than Hous-
ton. W e  th in k  th is  fu r t h e r  d is c r e d it s  H o u s to n . 
That the p re m ise s  in  q u e s t io n  h a d  a  g r e a t  r e n ta l  
value is  in d ic a te d  b y  w h a t  a l l  o f  th e  e x p e r t s  h a v e  
testified to .

The S u re ty  R e a lt y  C o m p a n y  w a s  n o t  o n ly  in t e r -
ested in  a d d u c in g  p r o o f  th a t  t h e  a n n u a l  r e n t  o f  
$19,000 re se rv e d  in  th e  M c D o n a ld  le a s e  a n d  th e  
annual re n t  re s e rv e d  in  th e  L ig g e t t  le a s e  w a s  e q u a l 
to the a n n u a l r e n ta l  v a lu e  o f  th e  s a id  p r e m is e s  in  
October, 1925, b u t  th e  S u r e t y  R e a lt y  C o m p a n y  w a s  
also in terested  in  e n d e a v o r in g  t o  p r o v e  th a t  th e  
annual re n ta l v a lu e  o f  s a id  p r e m is e s  w a s  n o t  m u c h  
more than  w a s  r e s e rv e d  in  s a id  lea ses . T h e  S u r e ty
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R e a lt y  C o m p a n y , in  p a r a g r a p h  6 o f  i t s  application 
fi le d  in  t h is  m a tte r , m a k e s  th e  f o l l o w in g  a llegation :

“ T h e  e s ta te  g r a n te d  t o  y o n r  a p p lica n t un-
d e r  th e  t e r m s  o f  th e  le a s e  h e ld  b y  it , was of 
c o n s id e r a b le  v a lu e , a n d  b y  re a so n  o f  the acts 
o f  s a id  C ity ,  n o t  o n ly  h a s  th e  v a lu e  thereof 
b e e n  lo s t  t o  y o u r  a p p l ic a n t ,  b u t , in  addition 
th e r e to , y o u r  a p p l i c a n t  h a s  b e e n  s u b j e c t e d  

t o  s u b s t a n t i a l  c l a i m s  f o r  d a m a g e s  a l l e g e d  to  

h a v e  b e e n  s u s t a i n e d  a s  a  r e s u l t  o f  s a i d  t a k -

i n g  b y  s u b - t e n a n t s  o f  y o u r  a p p l i c a n t ”  (Case, 
p . 4 2 , 11. 3 0 -4 0 ) .

I t  w i l l  th u s  b e  seen  a t  a  g la n c e , in  v iew  of its 
f o r e g o in g  a d m is s io n  o f  l ia b i l i t y  o f  c la im s  fo r  dam-
a g e s , th a t  th e  S u r e ty  R e a lt y  C o m p a n y  certainly 
h a d  a  s t r o n g  m o t iv e  u p o n  th e  t r ia l  t o  keep down 
th e  r e n ta l  v a lu e  o f  th e  p r e m is e s  le a s e d  t o  McDonald 
a n d  L ig g e t t  t o  a b o u t  th e  a m o u n t  o f  th e  rent re-
s e r v e d  in  s u c h  lea ses .

M r . M a ie r , in  d is c u s s in g  th e  v a lu a t io n  which he 
p la c e d  u p o n  th e  M c D o n a ld  p r e m is e s , to o k  into con-
s id e r a t io n  th a t  th e r e  w a s  a  p r o v is io n  fo r  the can-
c e l la t io n  o f  th e  le a s e  u p o n  th e  p a y m e n t  o f  $25,000, 
a n d  w a s  o f  th e  o p in io n  th a t , n o tw ith s ta n d in g  such 
p r o v is io n ,  th e  v a lu a t io n  f ix e d  b y  h im  w as  fa ir and 
r e a s o n a b le  (C a s e , p . 135 , 11. 2 0 -4 0 ) .

A  s u g g e s t io n  h a s  b e e n  m a d e  o n  th e  cross-exam-
in a t io n  o f  M r . R o s e n b u s h  th a t  in  1 9 1 1  o r  1 9 1 8  the 
S u r e t y  R e a lt y  C o m p a n y  r e d u c e d  th e  McDonald 
r e n t  s o m e  $ 1 ,5 0 0  in  e a c h  o f  th o s e  y ears , but Mr. 
R o s e n b u s h  d id  n o t  r e c a l l  i t ,  a n d  thereu pon  the 
la n d o w n e r s  o f fe r e d  in  e v id e n c e  a n  a greem en t dated 
J u ly  1, 1 917 , b e tw e e n  th e  S u r e t y  R e a lty  Company 
a n d  M c D o n a ld ,  so  th a t  th e  c a s e  in  th at regard 
s ta n d s  m e r e ly  w it h  a  p a p e r  in  e v id e n ce  that the 
r e n t  w a s  r e d u c e d  b y  th e  le s s o r  d u r in g  a  period 
l o n g  a n t e d a t in g  th e  d a te  o f  th e  le a s e  n ow  in ques-
t io n , th a t  le a s e  b e in g  d a te d  in  1 9 2 2 .  T he inquiry
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is not w h a t th e  r e n ta l  v a lu e  o f  th is  p r o p e r t y  w a s  
in 1917 o r  1918 , b u t  w h a t  i t  w a s  o n  O c t o b e r  1,
1925.

The so -ca lle d  c a n c e l la t io n  c la u s e  in  th e  M c D o n -
ald lease ( p a r . 1 8 ) ,  w e  th in k , d o e s  n o t  d im in is h  in  
any m a n n er th e  v a lu e  o f  t h is  le a s e h o ld , a n d  u n d e r  
the fa cts  in  th is  c a s e  i t  c a n n o t  h a v e  a n y  a p p l i c a -
tion. S a id  c la u s e  p r o v id e d  a  m e th o d  w h e r e b y  u n -
der certa in  c o n d it io n s  th e  S u r e t y  R e a lt y  C o m p a n y  
might b r in g  a b o u t  c a n c e l la t io n .  T h is  r ig h t  w a s  
never e x e rc ise d , a n d  in  a n y  e v e n t  in h e r e d  o n ly  in  
said S u re ty  R e a lt y  C o m p a n y . U p  t o  O c t o b e r  1,
1926, th is  r ig h t  h a d  n o t  b e e n  e x e r c is e d , a n d  in  
fact w as n e v e r  e x e r c is e d . T h e  C it y  in  c o n t e m p la -
tion o f  la w  b e c a m e  th e  o w n e r  o f  th e s e  p r e m is e s  b y  
at least O c to b e r  1, 192 6 , th e  a w a r d  p a id  b y  th e  
City in to  th is  C o u r t  b e in g  s u b s t itu te d  in  th e  p la c e  
of the la n d  a n d  a ll  o f  t h e  p a r t ie s  t o  t h is  p r o c e e d -
ing.

B esides, su ch  c a n c e l la t io n  w a s  im p o s s ib le  w i t h -
out th e  p a y m e n t  o f  $ 2 5 ,0 0 0 , s o  th a t  th e  c a n c e l la -
tion cla u se  c o u ld  o n ly  b e  c o n s id e r e d  in  c o n n e c t io n  
with th is  lea se  a s  b e in g  th e  e q u iv a le n t  o f  $ 2 5 ,0 0 0  
if resorted  t o  b y  th e  S u r e t y  R e a lt y  C o m p a n y .

That th e  S u r e ty  R e a lt y  C o m p a n y  h a d  in  m in d  
in A p r il , 1922 , th e  p o s s ib i l i t y  th a t  th e  le a s e h o ld  
w ould in cre a s e  in  v a lu e  i s  in d ic a te d  b y  th e  v e r y  
presence o f  th is  c a n c e l la t io n  c la u s e . B y  th e  u s e  o f  
the ca n c e lla t io n  c la u s e , t h is  le a s e  m ig h t  h a v e  t e r -
m inated a n d  c o m e  t o  a n  e n d  a t  th e  o p t io n  o f  th e  
Surety R e a lty  C o m p a n y  o n  O c t o b e r  1, 1926 . T h e r e -
fore, on  O c to b e r  1 ,1 9 2 5 ,  M c D o n a ld  h a d  a n  a b s o lu te  
right to  re m a in  in  p o s s e s s io n  a s  a g a in s t  th e  S u r e t y  
R ealty  C o m p a n y  u n t i l  O c t o b e r  1, 1 92 6 , p lu s  th e  
right t o  $ 25 ,000  i f  th e  S u r e t y  R e a lt y  C o m p a n y  d e -
sired to  h a ve  s a id  le a s e  c o m e  t o  a n  e n d  o n  O c t o b e r  
1, 1926. W e  c o n te n d , t h e r e fo r e ,  th a t  M c D o n a ld ’ s
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m in im u m  r ig h t  t o  c o m p e n s a t io n  ca n  in  n o  event be 
le s s  th a n  $ 4 4 ,9 5 6 .7 5 , b e in g  th e  v a lu e  o f  its  lease-
h o ld  f o r  th e  y e a r  e n d in g  O c t o b e r  1 ,1 9 2 6  ($19,956.75 
p lu s  $ 2 5 ,0 0 0 ) .  S a id  su m , p e r h a p s , is  su b ject to a 
s l ig h t  r e d u c t io n  i f  th e  p r e s e n t  v a lu e  a t 6 per cent, 
in  o n e  y e a r  o f  $ 1 9 ,9 5 6 .7 5  b e  s u b s t itu te d  in  the place 
o f  s a id  ite m  o f  $ 1 9 ,5 5 6 .7 5  in  th e  fo r e g o in g  compu-
ta t io n .

M r . M a ie r , in  r e a c h in g  th e  v a lu e  w h ich  he did 
o n  th e  M c D o n a ld  lea se , h a d  in  m in d  a ls o  the leases 
w h ic h  h e  c o n s id e r e d  in  f o r m in g  h is  op in ion  with 
r e g a r d  t o  th e  L ig g e t t  le a s e  (C a s e , p . 141,11. 10-15). 
I n  a r r iv in g  a t  h is  v a lu a t io n s , h e  to o k  renta ls that 
h a d  b e e n  p a id  in  th e  v ic in i t y ,  th u s  a rr iv in g  at a 
b a s ic  f r o n t  f o o t  r e n t a l  v a lu e  (C a se , p. 112, 11. 10- 
1 4 ) .  H e  th u s  a r r iv e d  a t  a  f r o n t  fo o t  valuation  of 
$ 8 0 0  (C a s e , p . 112 , 11. 1 0 -1 8 ) .  T h a t  M r. M aier was 
ju s t i f ie d  in  h is  v a lu a t io n s  is  s h o w n  b y  the efforts 
w h ic h  L ig g e t t  m a d e  t o  p r o c u r e  a n oth er  store. 
L ig g e t t ’ s  e m p lo y e e s  w e r e  u n a b le  to  fin d  anything 
s u ita b le  in  th e  n e ig h b o r h o o d  (C a s e , p. 120, 1. 18). 
N o  p r o p e r t y  c o u ld  b e  fo u n d  in  th e  neighborhood 
th a t  w a s  p r o c u r a b le  f o r  le s s  th a n  $800 per front 
f o o t .  T h e  s t o r e  a t  N o . 102  M a rk e t  S treet, almost 
o p p o s i t e  th e  M c D o n a ld  a n d  L ig g e t t  stores, could 
n o t  b e  h a d  f o r  le s s  th a n  $ 80 0  p e r  f r o n t  foot, that 
s t o r e  b e in g  p r o c u r a b le  o n ly  b y  th e  pu rch ase of a 
le a s e  t h e r e fo r  (C a s e , p . 121 , 11. 2 0 -3 0 ) . The store 
a t  N o . 116  M a r k e t  S tr e e t , o n  th e  o p p o s ite  side o f 
th e  s t r e e t  f r o m  th e  L ig g e t t  a n d  M cD o n a ld  stores 
a n d  n e a r e r  B r o a d  S tr e e t , c o u ld  b e  p rocu red  at a 
r a t e  o f  r e n ta l  w h ic h  f ig u r e d  $800  p e r  fro n t  foot 
(C a s e , p . 122 , 11. 1 -3 ) .  T h e  p r o p e r ty  a t 97-99 Mar-

k e t  S t r e e t  c o u ld  b e  o b ta in e d  a t  a  ren ta l which 
f ig u r e d  th a t  th e  f ir s t  f lo o r  a n d  basem en t would 
c o s t  $ 1 ,5 0 0  a  f r o n t  f o o t  (C a s e , p . 123, 11. /24 -^ 25). 
T h e  p r e m is e s  9 3 -95  M a r k e t  S tre e t , w h ich  is on the
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same side  o f  th e  s tr e e t  a s  th e  M c D o n a ld  a n d  L i g -
gett stores, b u t  w e s t  th e r e f r o m , th e  sa m e  b e in g  a  
store an d  b a se m e n t, a t  a  r e n t  w h ic h  f ig u r e d  $ 1 ,2 0 0  
a fron t f o o t  (C a s e , p . 1 25 , 11. 3 2 -4 0 ) .  T h e  p r e m -
ises 82 M a rk e t  S tr e e t  c o u ld  b e  p r o c u r e d  a t  a  r e n ta l  
which fig u red  a b o u t  $ 1 ,0 0 0  a  f r o n t  f o o t  (C a s e , p . 
126, 11. 30-36.; p . 1 27 , 11. 1 -1 0 ) .

M c D o n a ld ’ s u n s u c c e s s fu l  e f fo r t s  t o  p r o c u r e  a n -
other s to re  c o r r o b o r a t e s  M r . M a ie r ’ s t e s t im o n y  a s  
to the g rea t  v a lu e  o f  th e  M c D o n a ld  le a se . M c D o n -
ald ’s e ffo rts  d is c lo s e d  th a t  a t  73 -75  M a r k e t  S tr e e t , 
a p rop erty  22  x  190  fe e t  c o u ld  b e  r e n te d  a t  a  r e n ta l  
o f $20,000 n et, w h ic h  m e a n t  th e  p a y m e n t  o f  ta x e s  
and c a rr y in g  c h a r g e s  in  a d d it io n ,  b u t  t h is  l o c a t io n  
was u n su ita b le  (C a s e , p . 170 , 41. 2 0 -4 0 ) .  T h e  p r o p -
erty a d jo in in g  th e  p r o p e r t y  a b o v e  m e n t io n e d  w a s  
p rocu rab le  a t  a  r e n ta l  o f  $ 2 6 ,0 0 0  (C a s e , p . 172 , 11. 
1-15). P r o p e r t y  lo c a t e d  o n  th e  o t h e r  s id e  o f  th e  
street fr o m  M c D o n a ld  w a s  p r o c u r a b le  a t  $ 6 0 ,0 0 0  
per an n u m  ( C a se , p . 161 , 11. 3 0 -4 0 ; p . 162 ,11 . 1 -1 0 ) .  
A n other p r o p e r ty  th r e e  d o o r s  w e s t  o f  th e  M c D o n a ld  
property  w a s  p r o c u r a b le  a t  $ 2 1 ,0 0 0  n e t , b u t  i t  r e -
quired an  a d d it io n a l  p a y m e n t  o f  a  ca s h  b o n u s  o f  
$10,000 (C a s e , p . 162 , 11. 3 0 -4 0 ) .  T h is  p r o p e r t y  
had a 2 1 - fo o t  f r o n t a g e  (C a s e , p . 163 , 11. 9 -1 0 ) .  
P rop erty  a t 97 -99  M a r k e t  S t r e e t  in v o lv e d  th e  a s -
signm ent o r  sa le  o f  a  le a s e  f o r  a  c a s h  c o n s id e r a t io n  
o f $12 5 ,0 0 0 ; a ls o , 2 39  W a s h in g t o n  S t r e e t  in v o lv e d  
a net re n ta l o f  6 p e r  ce n t , o n  th e  m a r k e t  v a lu e  o f  
the p r o p e r ty , w h ic h  w a s  f ix e d  a t  $ 2 0 0 ,0 0 0  (C a s e , 
p. 163, 11. 2 6 -4 0 ) .

M r. E d w a r d  J . M a ie r , t h e  e x p e r t  p r o d u c e d  b y  
the lessee, te s t if ie d  in  s u b s ta n c e  th a t  th e  a n n u a l  
rental v a lu e  o f  le s s e e ’ s p r e m is e s  o n  O c t o b e r  1, 1 92 5 , 
was $ 38 ,9 5 6 .7 3 ; th e  r e n t  r e s e r v e d  u n d e r  th e  le a s e  
in q u estion  f o r  th e  p e r io d  f r o m  O c t o b e r  1, 1 9 2 5 , t o  
the e x p ira t io n  o f  s a id  le a s e  (M a r c h  3 1 , 1 9 3 0 ) w a s
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$ 1 9 ,0 0 0 , th e  d i f fe r e n c e  b e tw e e n  s a id  t w o  sum s being 
| 1 9 ,9 5 6 .7 5 ; s o  t h a t  th e  le s s e e ’s c la im  t o  dam age in 
s u b s ta n c e  is  f o r  l o s in g  th e  v a lu e  o f  i t s  leasehold, 
w h ic h  h a d  y e t  f o u r  y e a r s  a n d  s ix  m o n th s  to  run, 
th e  p r o f i t  o n  w h ic h  t o  s a id  le sse e  w o u ld  have been 
a t  th e  r a t e  o f  $ 1 9 ,9 5 6 .7 5  p e r  a n n u m .

W e  c la im  th a t  th e  le sse e  is  n o w  en title d  to re-
c e iv e  s u c h  su m  a s  d a m a g e s  w h ic h , i f  p u t out at 
la w fu l  in te r e s t , w o u ld  w it h  su c h  in te re s t  accumu-
la t io n  a g g r e g a te  a t  th e  e n d  o f  f o u r  y e a r s  and six 
m o n th s  f o u r  a n d  o n e -h a l f  t im e s  $19,956.75. We 
t h in k  th a t  r e s u lt  i s  p r o d u c e d  b y  m u lt ip ly in g  $19,- 
9 5 6 .7 5  b y  $ 3 .8 4  (C a s e , p . 174 , 11. 10 -15 ) ; $3.84 is 
t h e  p r e s e n t  v a lu e  o f  $1  f o r  a  p e r io d  o f  fo u r  and 
o n e -h a l f  y e a r s , o n  th e  b a s is  o f  6 p e r  cent; The 
la s t  m e n t io n e d  c o m p u t a t io n  p r o d u c e s  the sum of 
$ 7 6 ,6 3 3 .9 2 .

T h e  a b o v e  v a lu e  o f  M c D o n a ld ’ s  leaseh old  has 
been^ c a lc u la t e d  b y  u s  p u r s u a n t  to  th e  ru le laid 
d o w n  in  t h e  f o l l o w i n g  tw o  c a s e s :

I n  W e s t  N e w 1 J e r s e y  R a i l r o a d  C o .  v . T h o m a s , 23 
N . J . E q . 4 3 1 , C h a n c e l lo r  Z a b r is k ie  determ in ed  the 
v a lu e  o f  a  le a se . I n  th a t  c a s e  i t  w a s  fou n d  that 
$ 1 4 ,4 0 0  w a s  th e  c le a r  a n n u a l  v a lu e  o f  th e  lease 
i t s e l f ,  w h ic h  c o v e r e d  a  p e r io d  o f  f i fte e n  years and 
f o u r  m o n th s . A t  p a g e  4 3 5  t h e  C o u r t  sa y s :

“ T h e  v a lu e  o f  th is  f o r  fi fte e n  years and 
f o u r  m o n th s  c a n  b e  a s c e r ta in e d  exactly  by 
a n n u it y  ta b le s , w h ic h  a r e  c a lc u la te d  with as 
m u ch  c e r t a in t y  a s  th e  m u lt ip l ic a t io n  table, 
a n d  o f  w h ic h  c o u r t s  w i l l  ta k e  n o t ice  as they 
d o  o f  th a t  t a b le .”

I n  H o l c o m b e  v . T r e n t o n  W h i t e  C i t y  C o 80 N. 
J . E q . 122 , th e . C o u r t  h a d  u n d e r  co n s id e ra tio n  the 
p r o p e r  m e th o d  o f  v a lu in g  a  le a se . T h e  C ou rt says, 
a t  p a g e  1 5 3 :

“ T h e  t r u e  m e th o d  o f  c a lc u la t in g  the value 
o f  a n  u n e x p ir e d  lease is n o t  by ascertaining
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the y e a r ly  r e n ta l  v a lu e  a n d  th e n  m u lt ip ly in g  
th e  f ig u re s  b y  th e  n u m b e r  o f  y e a r s  th e  le a s e  
h a s  t o  r u n , b u t  b y  c a l c u la t in g  i t s  v a lu e  b y  
th e  a n n u ity  ta b le s — th a t  is , b y  m u lt ip ly in g  
th e  a n n u a l  v a lu e  b y  th e  v a lu e  o f  o n e  d o l la r  
p e r  y e a r  f o r  th e  n u m b e r  o f  y e a r s  in  th e  u n -
e x p ir e d  te rm . T h is  w a s  e x p r e s s ly  d e c id e d  
in  W e s t  J e r s e y  R a i l r o a d  C o . v . T h o m a s , 2 3  
N . J . E q . (8  C . E . G r . )  4 31 , 4 3 4 .”

The V ic e  C h a n c e l lo r  in  s u b s ta n c e  f o u n d  t h a t  th e  
annual v a lu e  o f  th e  M c D o n a ld  le a s e  w a s  $ 1 9 ,3 0 0 , 
or $300 in  e x ce s s  o f  th e  r e n t  re s e r v e d  ( C a se , p . 2 2 4 , 
11. 1 0 -20 ). T h e  p r e s e n t  v a lu e  o f  $1  a t  6 p e r  ce n t , 
for fo u r  a n d  o n e -h a l f  y e a r s  i s  $ 3 .8 4  (C a s e , p . 174 , 
1. m ) .  M u lt ip ly in g  s a id  $ 30 0  b y  $ 3 .8 4  g iv e s  
$1,152, th e  v a lu e  o f  M c D o n a ld ’ s e s ta te  a s  o f  O c t o -
ber 1, 1925. W e  se e  n o  r e a s o n  f o r  th e  C o u r t ’ s 
fa iling  t o  a w a r d  ev e n  th is  su m  t o  M c D o n a ld ,  n o r  
do we fin d  a n y  ju s t i f i c a t io n  o f  th e  V i c e  C h a n c e l lo r ’ s 
finding th a t  th e  a m o u n t  w a s  t o o  s m a ll  t o  b e  d e a lt  
with a n d  w o u ld  h a v e  b e e n  c o n s u m e d  b y  th e  p a y -
ment o f  r e a l e s ta te  b r o k e r ’ s c o m m is s io n s . M c D o n -
ald m igh t f o r  th a t  v e r y  r e a s o n , i f  i t s  e s ta te  w e r e  
so sm all, h a v e  s o ld  th e  le a s e h o ld  w it h o u t  u t i l i z in g  
the serv ices  o f  a  b r o k e r .

The V ic e  C h a n c e l lo r  m a d e  n o  d e d u c t io n  f r o m  th e  
am ount a w a r d e d  t o  th e  S u r e t y  R e a lt y  C o m p a n y  f o r  
broker’ s c o m m is s io n s , a n d  i f  h e  s e r io u s ly  t h o u g h t  
that th a t w a s  a  p r o p e r  ite m  o f  d e d u c t io n ,  h e  w o u ld  
not h ave  fa i le d  to> c o n s id e r  it .

W e b e lie v e  th a t  w e  h a v e  s h o w n  th a t  M c D o n a ld  
was e n title d  t o  h a v e  a w a r d e d  t o  i t  f o r  th e  v a lu e  o f  
its le a seh o ld  $ 7 6 ,6 3 3 .9 2 ; th a t  i f  th e  c a n c e l la t io n  
clause c o n ta in e d  in  th e  le a s e  c u t  d o w n  th e  v a lu e  o f  
said le a se h o ld  (w h ic h  w e  d o  n o t  a d m i t ) ,  i t  w a s  
entitled t o  a t  le a s t  $ 4 4 ,9 5 6 .7 2 . I f  th e  V i c e  C h a n -

c e l lo r  w a s  c o r r e c t  in  d is r e g a r d in g  th e  fo r e g o in g  
va lu ation s, w e  c la im  h e  w a s  o b l ig e d  in  a n y  e v e n t
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to  f in d  t h a t  th e  le a s e h o ld  h a d  a  v a lu e  to  M cDonald 
c o n s is t in g  o f  th e  v a lu e  o f  i t s  r ig h t  t o  rem ain in 
u n d is tu r b e d  p o s s e s s io n  o f  th e  p r e m ise s  t o  the end 
o f  th e  te r m  o f  th e  le a se , a n d  t o  h a v e  th e  store pro-
d u c e  th e  p r o f i t s  w h ic h  i t  h a d  th e r e to fo r e  produced 
a n d  w h ic h  c r e a te d  a  g o o d  w i l l  v a lu e  o f  $50,000, as 
te s t i f ie d  t o  b y  R o s e n b u s li  (C a s e , p . 155, 11. 1-10); 
th a t , in  a n y  e v e n t , o n  th e  V i c e  C h a n c e l lo r ’ s  finding 
o f  $ 1 9 ,3 0 0  a s  th e  a n n u a l  r e n ta l  v a lu e  o f  the Mc-
D o n a ld  le a s e h o ld  ( t h e  c o r r e c t n e s s  o f  w h ich  finding 
w e  d o  n o t  c o n c e d e ) ,  M c D o n a ld  w a s  entitled  to 
$ 1 ,1 52 .

2 .

McDonald should have been awarded not 
only compensation for the loss of its leasehold, 
but also $ 1 4 ,5 0 0  for the loss of its furniture 
and fixtures, $ 5 0 ,0 0 0  for its good will, $17,- 
8 8 4 .2 5  for loss upon forced sale of its mer-
chandise, and $ 1 1 ,8 1 7  loss on close out sales 
for expenses additional to the normal over-
head (Case, p. 1 1 ) .

T h e  p r e m is e s  in  q u e s t io n  h a d  b een , f o r  a number 
o f  y e a r s  p r io r  to  th e  d a t e  o f  s a id  le a s e  to  M cDonald, 
d e v o te d  t o  th e  c o n d u c t  o f  a  r e t a i l  sh oe  business. 
I t  w a s  a n  o ld  r e t a i l  sh o e  s ta n d . T h e  prem ises bad 
b e e n  o c c u p ie d  b y  F r a z in  & O p p e n h e im , and  there-
a f t e r  M c D o n a ld  c o n t in u e d  th e  c o n d u c t  o f  said busi-
n ess  u n t i l  O c to b e r ,  1925 . T h e  fix tu r e s  thus pur-
c h a s e d  c o s t  a b o u t  $ 1 7 ,0 0 0 , b u t  w e r e  ca rr ied  upon 
th e  b o o k s  o f  M c D o n a ld  a t  $ 1 ,7 0 0  (C a se , p. 116, 
11. 1 0 -3 0 ) .  F r o m  t im e  t o  t im e  a d d it io n a l  fixtures 
a n d  fu r n it u r e  w e r e  in s t a l le d  b y  s a id  lessee, and 
th e  lo s s  in v o lv e d  in  th e  r e m o v a l o f  su ch  fixtures 
in  O c to b e r ,  w h e n  t h e  p r e m is e s  w e re  surrendered,
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aggregated  a p p r o x im a t e ly  $ 1 4 ,5 0 0  (C a s e , p . 170 , 
11. 1 0 -15 ).

There w a s  d e r iv e d  in  p r o f i t s  f r o m  th e  c o n d u c t  o f  
the b u sin ess  o f  s a id  s t o r e  p r o f i t s  a n n u a lly ,  f r o m  
1914 t o  1923 , in c lu s iv e ,  r u n n in g  a s  h ig h  a s  $27 ,- 
887.22 in  1918 , a n d  a s  lo w  a s  $ 6 ,1 5 9 .9 7  in  1 923 , 
a loss b e in g  s u s ta in e d  in  192 4  a n d  192 5  b e c a u s e  o f  
the sa cr ifice  s a le  o f  g o o d s  in  th o s e  y e a r s  (C a s e , 
p. 1 5 9 ). O u r  c o m p u t a t io n  o f  th e  t e n -y e a r  p e r io d  
beginning w ith  1 91 4  in d ic a t e s  th a t  th e  t o t a l  o f  th e  
profits w o u ld  b e  $ 1 5 1 ,5 3 2 .7 0 , t h u s  m a k in g  th e  a v e r -
age a n n u a l p r o f i t s  f o r  th e  p e r io d  a b o u t  $ 1 5 ,0 0 0 , 
derived th r o u g h  t h e  o p e r a t io n  o f  s a id  s t o r e ;  a n d  
upon th e  b a s is  o f  a v e r a g e  a n n u a l  p r o f i t  o f  $ 1 0 ,0 0 0 , 
the g ood  w il l  o f  th a t  s t o r e  in  M a y , 1 92 4 , a n d  in  
October, 1925 , w a s  a b o u t  $ 5 0 ,0 0 0  (C a s e , p p . 157 - 
160, in c lu s iv e ;  a ls o  e x h ib i t  o n  p . 2 7 8 ) .

The le ssee  h a d  a  s t o c k  o n  h a n d  w h e n  th e  s to r e  
was c lo sed  o f  $ 2 0 ,3 2 3  w h ic h  c o u ld  n o t  b e  d is p o s e d  
o t t o  th e  p u b l ic ,  u p o n  w h ic h  a  lo s s  o f  $ 1 7 ,8 8 4 .2 5  
was su sta in ed  (C a s e , p . 161 , 11. 1 -1 3 ) .

The lessee  a ls o  s u s ta in e d  a  lo s s  o n  th e  c lo s in g  
out sa le  f o r  e x p e n s e s  a d d it io n a l  t o  th e  n o r m a l  
overhead, a m o u n t in g  t o  $ 1 1 ,8 1 7  (C a s e , p . 161 , 11. 
15-22).

The lessee  e n d e a v o r e d  t o  s a v e  i t s e l f  f r o m  lo s s  a n d  
preserve i t s  g o o d  w i l l  b y  e n d e a v o r in g  t o  p r o c u r e  
another lo c a t io n  f o r  i t s  b u s in e s s , a n d  th e  t e s t im o n y  
is rep lete w ith  p r o o f  o f  t h e  u n s u c c e s s fu l  e f fo r t s  
made to  ge t a n o th e r  s u it a b le  l o c a t i o n  in  th e  v i c in -
ity o f  th e  s to r e  in  q u e s t io n  a n d  th e  fr u it le s s n e s s  o f  
such e fforts .

The te s t im o n y  o f  S a c k s  in  s u b s ta n c e  is  th a t  th e  
Rosenbush C o m p a n y  w o u ld  s e l l  t o  M c D o n a ld  g o o d s  
at the w h o le s a le  p r i c e  w it h  a  p r o f i t  t o  th e  R o s e n -  
bush C o m p a n y  (C a s e , p . 166 , 11. 3 0 -4 0 ; p . 167 , 11. 
1-3), a n d  th a t  w h ile  th e  N e w a r k  s to r e  i s  a n  i n d i -
v id u a l sto re , y e t  th e  s o -c a lle d  lo s s e s  o f  th e  in d iv id -
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u a l s t o r e  c o n s t it u t e d  th e  p r o f i t s  o f  th e  Rosenbush 
C o m p a n y  (C a s e , p . 168 , 11. 2 0 -4 0 ) ,  th e  Rosenbush 
C o m p a n y , t h r o u g h  its  s t o c k  o w n e r s h ip  o f  the Mc-
D o n a ld  C o m p a n y , o w n in g  th e  s to r e  in  question; 
A l .  A . R o s e n b u s h  C o m p a n y  o w n e d  a ll  th e  stock of 
th e  M c D o n a ld  c o r p o r a t i o n  (C a s e , p . 166,11. 20-30). 
S a id  R o s e n b u s h  C o m p a n y  h a s  f i f t y  ch a in  stores, of 
w h ic h  M c D o n a ld  i s  o n e  (C a s e , p . 145 ,11 . 1 -10). At 
p a g e  168 , l in e s  2 0  t o  40 , th e  V i c e  C h a n ce llo r  gives 
th e  im p r e s s io n  th a t  h e  d id  n o t  u n d e rs ta n d  that the 
M c D o n a ld  sh o e  s t o r e  w a s  b e in g  c o n d u c te d  at a loss 
b u t  th a t  th e  r e s u lt  o f  th e  p r o f i t s  ta k en  by the 
R o s e n b u s h  C o m p a n y  w a s  a  l o s s  t o  th e  M cDonald 
s to r e .

E x h ib i t  “ M c D o n a ld  2 ,”  b e in g  a  p r o f it  and loss 
a c c o u n t  o f  R . E . M c D o n a ld ,  I n c . ,  se ts  fo r th  in the 
la s t  c o lu m n  t h a t  th e  n e t  p r o f i t  d e r iv e d  from  the 
s t o r e  w a s  $ 1 5 2 ,7 9 7 .5 0  f o r  th e  p e r io d  b eg in n in g  with 
1 91 4  a n d  e n d in g  w ith  O c t o b e r  17, 1925. I t  is true 
th a t  th e  s a id  s ta te m e n t  a ls o  s h o w s  p r o fits  and loss 
r e s p e c t iv e ly  s u s ta in e d  b y  th e  “ c o r p o r a t io n ,”  treated 
a s  a  s e p a r a te  e n t ity ,  b u t  in  a  c o u r t  o f  equ ity  the 
c o r p o r a t io n  o u g h t  t o  b e  r e g a r d e d  a s  m erely the 
a g e n c y  o r  s u b s id ia r y  o f  th e  R o s e n b u s h  Company, 
w h ic h  th r o u g h  i t s  s t o c k  o w n e r s h ip  w a s  the owner 
o f  s a id  c o r p o r a t i o n  a n d  s a id  s to r e , a n d  the real 
b e n e f ic ia r y  o f  th e  o p e r a t io n  o f  s a id  store .

W e  c o n t e n d  th a t , b y  r e a s o n  o f  th e  foregoing 
fa c t s ,  th e  s t o r e  in  q u e s t io n  h a d  a  g o o d  w ill  based 
u p o n  th e  p r o f i t s  th u s  d e r iv e d , th e  d a m a ge  fo r  the 
d e s t r u c t io n  o f  w h ic h  i s  r e c o v e r a b le  b y  McDonald.

C o n s id e r in g  M c D o n a ld  a s  a  s e p a r a te  entity, it 
d o e s  n o t  a p p e a r  t h a t  th r o u g h  th e  o p e r a t io n  o f this 
s to r e  M c D o n a ld  w a s  e n a b le d  t o  t u r n  ov er  profits 
t o  R o s e n b u s h  a s  a b o v e  e n u m e ra te d . T h ese  profits 
w e r e  d e r iv e d  f r o m  th e  c o n d u c t  o f  th is  store, and 
w e r e  t u r n e d  o v e r  t o  R o s e n b u s h  o n ly  b y  reason of
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his c o n tr o l  o f  s a id  s t o r e  th r o u g h  h is  s t o c k  o w n e r -
ship. T h e  V ic e  C h a n c e l lo r  t o o k  c o g n iz a n c e  o f  th is  
situ ation , f o r  w e  f in d  t h is  s ig n if ic a n t  la n g u a g e  in  
his o p in io n :

“  * * * M c D o n a ld  & C o . h a d  a . d e f ic ie n c y  
in  th e  la s t  tw o  y e a r s  w h ic h  p e r h a p s  m a y  b e  
a c c o u n te d  f o r ,  a s  th e y  t r ie d  to , b y  s a c r i f i c ia l  
sa les  o f  s t o c k  in  c o n t e m p la t io n  o f  c lo s in g  
o u t  a n d  ‘m i lk in g ’ b y  t h e ir  B o s t o n  s u p p ly  
h o u se ”  ( b y  th e  “ B o s t o n  s u p p ly  h o u s e ,”  th e  
V ic e  C h a n c e l lo r  m e a n t  R o s e n b u s h ) .

I f  p r o fits  w e r e  d e r iv e d  f r o m  t h e  c o n d u c t  o f  th is  
store, th ey  a r e  n o n e  th e  le ss  p r o f i t s  b e c a u s e  M c -
D on a ld  p e r m itte d  R o s e n b u s h  t o  ta k e  th e m . I n  
m odern  tim es , w h e n  so  m u c h  o f  m e r c h a n d is in g  is  
don e th ro u g h  th e  c h a in  s t o r e  s y s te m , i t  is , w e  
th ink, a  m a tte r  o f  c o m m o n  k n o w le d g e  t h a t  th e  
pro fits  o f  th e  s u b s id ia r ie s  o r  c h a in  s t o r e s  a r e  a b -
sorbed  b y  th e  p a r e n t  c o m p a n y , a n d  th e  fa c t  th a t  
the ch a in  s to r e  d o e s  n o t  s h o w  a n y  p r o f i t  f o r  i t s e lf ,  
o w in g  t o  th e  b o o k k e e p in g  s y s te m  w h e r e b y  th e  
p ro fits  a re  d iv e r te d  t o  th e  p a r e n t  c o m p a n y , d o e s  
not re n d e r  su ch  s t o r e  u n p r o f i t a b le  o r  le a d  t o  i t s  
d isco n tin u a n ce . T h a t  R o s e n b u s h  w a s , th r o u g h  th e  
system  in  fo r c e ,  e n a b le d  t o  g e t  th e  p r o f i t s  f r o m  th e  
d isp o s it io n  o f  h is  m e r c h a n d is e  in  t h is  s to r e , g a v e  
th is  s to r e  a  p e c u l ia r  g o o d  w i l l  w h ic h  m a d e  i t  o f  
sp ecia l v a lu e  in  a  c h a in  s t o r e  s y s te m , s o  t h a t  u p o n  
a sale to  a n o th e r  c h a in  s to r e  s y s te m  th e  g o o d  w i l l  
in q u estion  b a s e d  u p o n  s a id  p r o f i t s  c o u ld  h a v e  b e e n  
rea lized  u p o n , a n d  a n o t h e r  p a r e n t  c o m p a n y  c o u ld  
in tu rn  in  th e  sa m e  m a n n e r  a n d  a t  l ik e  p r o f i t s  d is -
p ose  o f  i t s  m e rc h a n d is e .
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A.

That good will is property in the eyes of the 
law is well settled.

G o o d  w i l l  is  p r o p e r t y  f o r  t a x a t io n  pu rposes. In 
Re Dupignaefs Estate, 2 0 4  N . Y . S u p p . 273, on 
p a g e  2 8 1 , th e  C o u r t  s a y s :

“ G o o d  w i l l  i s  p r o p e r t y  w ith in  th e  provi-
s io n s  o f  th e  T r a n s fe r  T a x  L a w . Y o n  Bremen 
v . M a c M o n n ie s ,  2 0 0  N . Y .  41 , 5 1 ;  93 N. E. 
186 , 32  L . R . A . (N .  S . )  2 93 , 21  A n n . Cas. 
4 2 3 ;  M a t t e r  o f  B a l l ,  161  A p p . D iv . 79, 146 
N . Y . S u p p . 4 9 9 ;  K e a h o n ’ s E s ta te , 60 Misc. 
R e p . 508 , 113  N . Y . S u p p . 9 2 6 ;  A lle n  on the 
L a w  o f  G o o d  W i l l ,  p . 8 5 ;  R o g e r s  on  Good 
W i l l ,  p . 2 2 .”

O n  s a id  p a g e  th e  C o u r t  a ls o  s a y s :
“ T h e  c o u r t s  in  t h is  c o u n t r y  have not 

a d o p te d  a n y  in f le x ib le  r u le  f o r  ascertain ing 
th e  v a lu e  o f  g o o d  w il l .  T h e y  h a ve  decided 
th a t  th e  v a lu e  o f  g o o d  w i l l  m a y  b e  fairly 
a r r iv e d  a t  b y  m u lt ip ly in g  th e  average  net 
p r o f i t s  f o r  a  n u m b e r  o f  y e a r s  b y  a  number 
o f  y e a r s  p u r c h a s e , s u c h  n u m b e r  b e in g  suit-
a b le  a n d  p r o p e r ,  h a v in g  r e g a r d  to  th e  nature 
a n d  c h a r a c t e r  o f  th e  b u s in e s s  as a  question 
o f  fa c t ,  d e p e n d in g  u p o n  th e  fa c t s  in  each 
c a s e .”

I n  State v . Chapman, 69 N . J .  L . 464 , 55 A . T. 
R e p . 9 4 , a t  p a g e  4 66 , th e  N e w  J e r s e y  Supreme 
C o u r t  s a id :

“A calling, business or profession, chosen 
and followed, is property. B a r r  v. Essex 
T r a d e s  C o u n c i l ,  8  D ic k .  C h . R e p . 101, 112; 
S la u g h t e r  H o u s e  C a se s , 16 W a l l .  36, 116.

The legislature can no more destroy a 
business by statute, without providing for 
compensation, than it can authorize a cor-
poration to take a piece of real estateJor 
public use, except upon compensation.
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T his ca se  w a s  a ffirm e d  in  th e  C o u r t  o f  E r r o r s  a n d  
A p p e a ls  in  70  N . J .  L . 3 39 .

R e  Ball’s Estate,  146  N . Y .  S u p p . 4 9 9 , A p p e l la t e  
D iv is ion  o f  th e  S u p r e m e  C o u r t ,  S e c o n d  D e p a r t -
ment, p e r  B u r r ,  J . :

“ M r. J u s t ic e  S t o r y  s a y s :  ‘ G o o d  w i l l  m a y  
b e  p r o p e r ly  e n o u g h  d e s c r ib e d  t o  b e  th e  a d -
v a n ta g e  o r  b e n e fit  w h ic h  is  a c q u ir e d  b y  a n  
e s ta b lis h m e n t  b e y o n d  th e  m e r e  v a lu e  o f  th e  
c a p ita l,  s to c k , fu n d s  o r  p r o p e r t y  e m p lo y e d  
th e re in , in  c o n s e q u e n c e  o f  th e  g e n e r a l  p u b l ic  
p a t r o n a g e  a n d  e n c o u r a g e m e n t  w h ic h  i t  r e -
ce iv e s  f r o m  c o n s t a n t  o r  h a b itu a l  c u s to m e r s , 
o n  a c c o u n t  o f  i t s  l o c a l  p o s it io n ,  o r  c o m m o n  
c e le b r ity ,  o r  r e p u t a t io n  f o r  s k i l l  o r  a fflu e n ce , 
o r  p u n c t u a l i t y ,  o r  f r o m  o t h e r  a c c id e n t a l  c i r -
c u m s ta n c e s  o r  n e c e s s it ie s , o r  e v e n  f r o m  a n -
c ie n t  p a r t ia l i t ie s  o r  p r e ju d ic e s . ’ S t o r y  o n  
P a r tn e r s h ip  (7 t h  E d . ) ,  S e c . 9 9 ;  B o o n  v. 
M oss , 70 N . Y .  4 6 5 , 473 . * * * T h is  g o o d  
w il l  i s  p r o p e r ty ,  a n d  a lt h o u g h  in t a n g ib le ,  
th e  t r a n s fe r  t h e r e o f  i s  ta x a b le ,  u n d e r  th e  
la w  r e la t in g  t o  t a x a b le  t r a n s fe r s .”

In  N ew  J e r s e y  g o o d  w i l l  i s  r e g a r d e d  a s  p r o p e r t y  
and is s u b je c t  t o  d e c e d e n ts ’ t r a n s fe r  ta x . I n  Re 
Sail,  94 N . J .  E q . 3 9 8 , a t  p a g e  4 07 , th e  C o u r t  s a y s :

“ W e  c o m e  n o w  t o  th e  la s t  c o n t e n t io n  o f  
a p p e lla n ts , n a m e ly , t h a t  th e  a p p r a is e m e n t  o f  
th e  g o o d  w i l l  o r  in te r e s t  w a s  e r r o n e o u s  a n d  
e x ce ss iv e  a n d  th e  t a x  c o m p u t e d  th e r e o n  
th e r e fo r e  l ik e w is e  e r r o n e o u s  a n d  e x c e s s iv e . 
A s  a lr e a d y  n o te d , th e  v a lu e  o f  th e  r ig h t  t o  
a c q u ir e  th e  g o o d  w i l l ,  fr e e ,  i s  e s s e n t ia l ly  th e  
sa m e a s  th e  v a lu e  o f  t h e  g o o d  w i l l  i t s e lf .  
T h e  v a lu e  o f  t h e  g o o d  w i l l  o f  a  b u s in e s s  is  
n a tu r a lly  n o t  s u s c e p t ib le  o f  d e te r m in a t io n  
w ith  e x a c t itu d e . T h e  u s u a l  m e th o d  i s  t o  
ta k e  th e  a c t u a l  a n n u a l  n e t  p r o f i t s  o f  th e  
b u s in e ss  f o r  a  p e r io d  o f  y e a r s , a d d  th e m  a n d  

i d iv id e  b y  t h e  n u m b e r  o f  y e a r s , th u s  o b ta in -
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in g  th e  a v e r a g e  a n n u a l  n e t  p r o fit , an d  then 
to  m u lt ip ly  t h a t  a v e r a g e  p r o f i t  b y  a  certain 
n u m b e r  o f  y e a r s . T h is  la s t  m u ltip lie r  is 
c a l le d  th e  ‘n u m b e r  o f  y e a r s  p u rch a se ’ and 
v a r ie s , o f  c o u r s e , w ith  th e  p a r t ic u la r  circum -
s ta n c e s  in  e a ch  c a s e .”

I t  i s  a p p a r e n t  t h a t  M c D o n a ld  c o u ld  n o t  obtain 
a n o t h e r  s u ita b le  s t o r e  in  th e  v ic in ity .  B esides, it 
m u s t  b e  c o n c e d e d  th a t  t h is  s t o r e  h a d  su ch  a unique 
l o c a t i o n  t h a t  i t  w a s  in c a p a b le  o f  b e in g  substituted 
b y  a n o th e r , s o  th a t  th e  e s s e n t ia l  e lem en t o f  good 
w il l ,  w h ic h  is  th e  c u s t o m  o r  h a b it  o f  t r a d e  to  return 
t o  th e  “ s t a n d ”  o f  th e  m e r c h a n t , w a s  b y  the con-
d e m n a t io n  d e s tr o y e d . M c D o n a ld ,  b y  th e  condem -
n a t io n  o f  t h is  “ s ta n d ,”  l o s t  th e  p la c e  t o  which 
c u s to m e r s  w e r e  in  th e  h a b it  o f  r e tu r n in g  to  trade 
w ith  M c D o n a ld .

P h i l a d e l p h i a  &  C a m d e n  F e r r y  C o .  v . I n t e r - C i t y  

L i n k  R a i l r o a d  C o . ,  76  N . J . L . 50, w a s  a  case in 
w h ic h  th e  S u p r e m e  C o u r t  d e a lt  w ith  th e  aw ard of 
C o m m is s io n e r s  a p p o in t e d  o n  th e  a p p lic a t io n  o f  said 
r a i lr o a d  c o m p a n y , in  c o n d e m n a t io n  p roceed in gs o f 
c e r t a in  la n d s  o f  th e  f e r r y  c o m p a n y  w h ich  the rail-
r o a d  c o m p a n y  s o u g h t  t o  ta k e  f o r  its  term in a l and 
d e p o t  p u r p o s e s , in  w h ic h  a n  a w a r d  o f  damages 
w a s  g iv e n  f o r  th e  v a lu e  o f  th e  la n d , p ro p e rty  and 
c r o s s in g , b u t  n o  d a m a g e s  w e r e  a w a rd e d  to  the 
f e r r y  c o m p a n y  b y  r e a s o n  o f  lo s s  in  i ts  business 
in  th e  c a r r ia g e  o f  p a s s e n g e r s  d u e  t o  th e  diversion 
t o  th e  t u n n e l  o f  th e  p a s s e n g e r s  o f  th e  fe r ry  com -
p a n y . T h e  fe r r y  c o m p a n y  c o n te n d e d  in  substance 
th a t  th e  t a k in g  o f  s u c h  la n d  w a s  a n  interference 
w it h  i t s  f r a n c h is e  a n d  th a t  i t  w a s  e n t itle d  to  com -
p e n s a t io n  t h e r e fo r ,  b u t  i t  a p p e a r e d  in  that case 
th a t  th e  la n d  th u s  ta k e n  w a s  o n ly  a  p a rt o f  the 
la n d  o w n e d  b y  th e  fe r r y  c o m p a n y , n o t  used in the
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exercise  o f  i t s  fr a n c h is e .  A t  p a g e  52 , th e  C o u r t  
uses th is s ig n if ic a n t  la n g u a g e :

“ T h e  fr a n c h is e  t o  o p e r a t e  a  f e r r y  is  ta k e n  
in  th is  c o n s t it u t io n a l  sen se  i f  th e  p o w e r  t o  
e x e rc ise  o r  th e  m e a n s  o f  e x e r c is in g  su ch  
fr a n c h is e  b e  d e s t r o y e d  u n d e r  th e  r ig h t  o f  
em in en t d o m a in , b u t  th e  t a k in g  o f  la n d  th a t  
is  o w n e d  b y  a  f e r r y  c o m p a n y , b u t  i s  n o t  u se d  
in  th e  e x e r c is e  o f  i t s  f r a n c h is e ,  n e ith e r  d e -
tro y s  i t s  p o w e r  t o  e x e r c is e  i ts  fr a n c h is e  n o r  
im p a ir s  i t s  e m p lo y m e n t  o f  th e  m e a n s  s e c u r e d  
to  it  b y  i t s  c h a r te r . T h e  t a k in g  o f  s u c h  la n d  
is  n o t  a t a k in g  o f  th e  f e r r y  fr a n c h is e ,  h o w -
ev er  m u ch  th e  e m o lu m e n ts  o f  s u c h  fr a n c h is e  
m ay  be  r e d u c e d  b y  r e a s o n  o f  th e  c o m p e t it iv e  
use t o  w h ic h  th e  la n d  s o  ta k e n  is  p u t .”

In  th e  ca se  a t  b a r , th e  t a k in g  o f  th e  M c D o n a ld  
p la ce  o f  b u s in e ss  d e s t r o y e d  a n d  m a d e  im p o s s ib le  
the e n jo y m e n t b y  M c D o n a ld  o f  th e  g o o d  w i l l  w h ic h  
h a d  been  b u ilt  u p  d u r in g  m a n y  y e a r s , a n d  i s  a n a l -
ogou s t o  th e  d e s t r u c t io n  o f  a  f r a n c h is e  o f  th e  fe r r y  
com p a n y , w h ic h  w o u ld  r e s u lt  f r o m  th e  t a k in g  o f  
the v ery  la n d  fr o m  w h ic h  s u c h  f e r r y  c o m p a n y  o p e r -
ates a n d  w h ic h  is  e s s e n t ia l  t o  i t s  o p e r a t io n .

B.

The fixtures and furniture were an integral 
part of the leasehold and their value should 
have been added to the value of the leasehold 
and the aggregate of such values awarded 
McDonald.

W ith  r e fe re n ce  t o  t h e  i te m  o f  $ 1 4 ,5 0 0 , M c D o n -
a ld ’s c la im  t o  d a m a g e s  w it h  r e g a r d  t o  th e  fu r n i -
tu re  a n d  f ix tu r e s :
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T h e  v a lu e  o f  th e  M c D o n a ld  le a s e h o ld  is  m ade up 
o f  t w o  p a r t s :

( 1 )  T h e  d i f fe r e n c e  b e tw e e n  th e  r e n t  reserved 
in  th e  M c D o n a ld  le a s e  a n d  th e  a n n u a l rental 
v a lu e  o f  th e  p r e m is e s  f o r  th e  p e r io d  o f  four 
a n d  o n e - l ia l f  y e a r s ;

( 2 )  T h e  v a lu e  o f  t h e  u s e  o f  th e  furniture 
a n d  f ix t u r e s  in  q u e s t io n  f o r  su ch  fo u r  and one- 
h a l f  y e a r  p e r io d .

T h e  r ig h t  t o  th e  o c c u p a n c y  o f  th e  M cD onald 
p r e m is e s  f o r  f o u r  a n d  o n e -h a l f  y e a r s  ca rr ie d  with 
i t  a  v a lu a b le  r ig h t  to ' th e  u s e  o f  th e  fix tu res and 
fu r n it u r e  in  q u e s t io n . T h e  M c D o n a ld  p r o o f  is  that 
th e  v a lu e  o f  s a id  fu r n it u r e  a n d  f ix tu r e s  on  October 
1, 192 5 , w a s  $ 1 5 ,0 0 0  (C a s é , p . 169 , 11. 3 0 -4 0 ), and 
th a t  th e  fu r n it u r e  a n d  f ix tu r e s  a f t e r  rem ova l were 
w o r t h  o n ly  $ 50 0  (C a s e , p . 170 , 11. 1 -1 1 ) . In  sub-
s ta n c e , i t  w o u ld  c o s t  $ 1 5 ,0 0 0  o n  O c to b e r  1, 1925, 
t o  r e p la c e  s a id  f ix tu r e s  a t  s a id  p r e m is e s ; th at they 
w e r e  w o r t h  $ 1 5 ,0 0 0  a s  th e y  w e r e  in  sa id  premises, 
a n d  th a t  w h e n  r e m o v e d  th e y  w e r e  o n ly  w orth  $500, 
so  th a t  th e  o n ly  v a lu e  th a t  th e  fu r n it u r e  and fix-
tu r e s  h a d  w a s  t h e ir  u s e  f o r  th e  f o u r  a n d  one-half 
y e a r  p e r io d  in v o lv e d . I f  M c D o n a ld  h a d  on  October 
1, 192 5 , in s t a l le d  s im ila r  fu r n it u r e  a n d  fixtures, 
i t  w o u ld  h a v e  b e e n  in  th e  sa m e  p o s it io n  as if  it 
h a d  b e e n  o b l ig e d  t o  p a y  f o r  th e  u se  o f  sa id  furni-
t u r e  a n d  f ix t u r e s  d u r in g  s a id  f o u r  a n d  on e -h a lf year 
p e r io d  $ 1 4 ,5 0 0 , in a s m u c h  a s  u p o n  re m o v a l the fix-
tu r e s  w o u ld  h a v e  b e e n  w o r t h  o n ly  $500.

T h e  p r e s e n c e  o f  th e  fu r n it u r e  a n d  fix tu res  in the 
M c D o n a ld  p r e m is e s  o n  O c t o b e r  1 , 1925, and the 
r ig h t  t o  t h e  u s e  o f  s a id  fu r n it u r e  a n d  fixtures, we 
c o n te n d , a d d e d  $ 1 4 ,5 0 0  t o  th e  v a lu e  o f  th a t lease. 
I t  i s  t h e r e fo r e  im p o s s ib le  in  o u r  o p in io n  t o  separate
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the v a lu e  o f  th e  use. o f  th e  fu r n it u r e  a n d  f ix tu r e s  
fo r  th e  f o u r  a n d  o n e -h a l f  y e a r  p e r io d  f r o m  th e  
value o f  th e  le a se . T h e y  a d d e d  t o  th e  r e n ta l  v a lu e  
o f the p rem ises , in  t h e  r e s p e c t  th a t  i f  th e  M c D o n a ld  
C om pany h a d  s u b le t  th e  p r e m is e s  f o r  a  r e t a il  s h o e  
business, th e y  w o u ld  h a v e  b e e n  in  a  p o s it io n  t o  
p rocu re  in  a n n u a l r e n t  $ 3 8 ,9 5 6 .7 3  p lu s  $ 1 4 ,5 0 0  ( t h e  
rep lacem en t v a lu e  o f  t h e  fu r n it u r e  a n d  f ix tu r e s  le ss  
$500 ). H a d  th e y  r e n te d  th e  p r e m is e s  t o  a  r e t a il  
shoe m e rc h a n t  a s  a n  e m p ty  s to r e , th e  r e t a i l  sh o e  
m erchant w o u ld  h a v e  b e e n  o b l ig e d  t o  s p e n d  $ 1 5 ,0 0 0  
for  fu r n itu r e  a n d  f ix tu r e s , w h ic h  a t  th e  e n d  o f  th e  
fou r an d  o n e -h a l f  y e a r  p e r io d  w o u ld  h a v e  o n ly  b e e n  
w orth  $500.

The V ic e  C h a n c e l lo r  d is a l lo w e d  th e  M c D o n a ld  
claim s f o r  lo s s  r e la t in g  t o  f ix tu r e s  a n d  fu r n it u r e  
upon th e  a u t h o r i t y  o f  Board of Chosen, Freeholders 
v. Emmerich, 57  N . J .  E q . 535 , a n d  Philadelphia & 
Camden Ferry Co. V. Inter-City Link Railroad Co., 
76 N. J . L . 50. B o t h  o f  th e s e  c a s e s  d e a l t  m e r e ly  
with the q u e s t io n  w h e th e r  th e  C o u r t  w o u ld  a l lo w  
com p en sa tion  f o r  in ju r y  t o  b u s in e s s . Neither of 
these eases deal with the question as to whether 
compensation may he allowed for fixtures and fur-
niture placed upon the leasehold premises, the 
value of which are lost or diminished hy the con-
demnation. T h e  e f fe c t  o f  t h e  c o n d e m n a t io n  u p o n  
M cD on a ld  w a s  th e  s a m e  a s  i f  th e  f ix tu r e s , im p r o v e -
m ents a n d  fu r n it u r e  h a d  b e e n  a c t u a l ly  ta k e n  b y  
the C ity . T h e s e  i te m s  r e p r e s e n t  t h in g s  o f  v a lu e  
taken b y  th e  C ity .

In  Atchison, T. & S. F. R. Co. v. Schneider, 20  
N. E . 41 (111., 1 8 8 9 ) ,  th e  f o l l o w i n g  in s t r u c t io n s  
to  the ju r y  in  a  c o n d e m n a t io n  c a s e  w e r e  a p p r o v e d :

“ T h e  ju r y  a r e  fu r t h e r  in s t r u c te d  th a t  in  
d e te r m in in g  t h e  a m o u n t  o f  c o m p e n s a t io n  to
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b e  a w a r d e d  t o  th e  d e fe n d a n ts ,  respectively , 
in  th is  ca se , th e y  m a y  p r o p e r ly  tak e into 
c o n s id e r a t io n  a l l  e v id e n c e  t e n d in g  to  show 
th e  a c t u a l  v a lu e  o f  th e  le a s e h o ld  interest to 
th e  r e s p e c t iv e  d e fe n d a n ts ,  o f  w h ic h  it  is  pro-
p o s e d  t o  d e p r iv e  th e m  ; th e  a c tu a l  lo ss  to  be 
s u f fe r e d  b y  th e s e  d e fe n d a n ts ,  respectively , 
f r o m  th e  lo s s ,  d e s t r u c t io n  o r  d e p riva tion  of 
th e  im p r o v e m e n ts  p la c e d  b y  th em  in  the 
p r o p e r t ie s  e s p e c ia l ly  a d a p te d  t o  th e  conduct 
o f  t h e ir  b u s in e s s , i f  a n y , s h o w n  b y  their evi-
d e n c e , th e  r e a s o n a b le  c o s t  o f  rem ova l, and 
o f  r e f it t in g  in  o t h e r  l o c a l i t i e s  f o r  the fur-
th e r  c o n d u c t  o f  b u s in e s s , a s  sh ow n  by  the 
e v id e n c e ;  a n d  a ls o  a n y  in ju r y  th a t  the jury 
m a y  fin d  f r o m  th e  e v id e n c e  w il l  result to 
s a id  d e fe n d a n ts ,  r e s p e c t iv e ly ,  b y  reason  of 
th e  u n a v o id a b le  in t e r r u p t io n  o f  th e ir  busi-
n ess , in c id e n t  t o  t h e ir  r e m o v a l fro m  their 
p r e s e n t  s ite , a n d  t h e ir  e s ta b lis h in g  in  new 
lo c a t i o n s  d u r in g  th e  p e r io d  o f  such  inter-
r u p t io n ,  i f  a n y , s h o w n  b y  th e  ev id en ce .”

I n  C i t y  o f  R i c h m o n d  V. W i l l i a m s  e t  a l . ,  7 7  S. E. 
4 92  (S u p .  C t. o f  V a .,  1 9 1 3 ) ,  t h e  C o u r t  a llow ed  the 
t e n a n t , a s  p a r t  o f  th e  v a lu e  o f  th e  leaseh old  in-
te r e s t , th e  c o s t  o f  r e m o v in g  lu m b e r  fr o m  the prem-
ises .

I n  J a m e s  M c M i l l a n  P r i n t i n g  C o .  v . Pittsburg,
C .  &  W .  R .  C o . ,  6 5  A t l .  1 0 9 1  (S u p .  C t. o f  P a ., 1907), 
th e  C o u r t  s a i d :

“ T h e  m a r k e t  v a lu e  o f  th e  la n d  taken is 
th e  te s t  u n iv e r s a lly  a p p l ie d  in  an  action  by 
a n  o w n e r , a n d  i t  i s  a s  a c c u r a t e  a  m easure of 
h is  lo s s  a s  a n y  th a t  c a n  b e  se t u p . W h at he 
is  e n t it le d  to  is  th e  v a lu e  o f  th e  la n d  ascer-
ta in e d  b y  a  f a i r  a p p r a is e m e n t , a n d  o f this 
v a lu e  th e  s e l l in g  p r i c e  o f  la n d  s im ila r ly  sit-
u a te d  is  p r im a , fa c i e  th e  b e s t  ev id en ce . But 
m a r k e t  v a lu e  i s  a n  u n s a t is fa c t o r y  test o 
th e  v a lu e  t o  a  t e n a n t  o f  le a s e h o ld  interest.
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I t  is  r e a l ly  n o  te s t  a t  a l l  b e c a u s e  a  le a s e  
ra re ly  h a s  a n y  m a r k e t  v a lu e . G e n e r a lly  it  
is  n o t  a s s ig n a b le  a t  th e  w i l l  o f  th e  t e n a n t , 
a n d  h e  p a y s  in  r e n t  a l l  t h a t  th e  r ig h t  o f  o c -
c u p a t io n  is  w o r th . T h e  r ig h t  o f  w h ic h  h e  
is d e p r iv e d , a n d  f o r  w h ic h  h e i s  e n t i t le d  t o  
fu l l  c o m p e n s a t io n , is  th e  r ig h t  t o  r e m a in  in  
u n d is tu r b e d  p o s s e s s io n  t o  th e  e n d  o f  th e  
term . T h e  lo s s  r e s u lt in g  f r o m  th e  d e p r iv a -
t io n  o f  th is  r ig h t  i s  w h a t  h e  is  e n t i t le d  t o  
re co v e r . T h e  v a lu e  o f  th e  r ig h t  h e  i s  f o r c e d  
to  se ll  c a n n o t  o r d in a r i ly  b e  m e a s u r e d  b y  
its  m a r k e t  p r ic e ,  f o r  th e re  i s  n o  m a r k e t  f o r  
it , n o r  c a n  i t  a lw a y s  b e  m e a s u r e d  b y  th e  
d iffe r e n c e  b e tw e e n  th e  r e n t  r e s e r v e d  a n d  
th e  r e n ta l  v a lu e , i f  th e  le a s e  s h o u ld  b e  a  
fa v o r a b le  on e . I f ,  a s  w a s  th e  c a s e  h e re , a  
ten a n t, e n g a g e d  in  a  b u s in e s s  r e q u ir in g  th e  
u se  o f  h e a v y  m a c h in e r y  a n d  a p p lia n c e s ,  
s h o u ld  s e c u r e  a  n e w  p la c e  e q u a l ly  w e ll  
a d a p te d  t o  h is  b u s in e s s  a n d  a t  th e  s a m e  
ren t, h e  w o u ld  s t i l l  b e  a t  th e  e x p e n s e  o f  r e -
m o v a l a n d  a t  a  l o s s  b e c a u s e  o f  th e  s t o p p a g e  
o f  hisi b u s in e ss . T h e s e  a r e  m a tte r s  t o  b e  
co n s id e r e d  in  c o n n e c t io n  w ith  o th e r s , n o t  a s  
s u b s ta n t iv e  e le m e n ts  o f  d a m a g e , b u t  a s  t e n d -
in g  t o  p r o v e  th e  v a lu e  o f  th e  le a s e h o ld  in -
te re s t .”

In  R e  W i l l c o x ,  1 51  N . Y .  S . 1 41 , J e n k s , P . J .,  a t  
page 143, s a i d :

“ I t  is  in s is te d , s e c o n d , t h a t  n o  a w a r d  
s h o u ld  h a v e  b e e n  m a d e  t o  th e  te n a n t  f o r  th e  
d e s tr u c t io n  o f  f ix tu r e s  f o r  i t  i s  c o n t e n d e d  
th a t ‘ th e se  a r t ic le s  w e r e  a l l  “ t r a d e  f ix t u r e s ”  
a n d  w e r e  p e r s o n a l  p r o p e r t y . ’ I  t h in k  t h a t  
th ese  a r t ic le s  w e r e  w it h in  th e  s c o p e  o f  th e  
c o m p e n s a t io n  t o  b e  m a d e .”

In  R e  P o s t  O f f i c e  S i t e  i n  B o r o m f f h  o f  B r o n x ,  2 1 0  
Fed. 832 (C . C . A . ,  2 n d  C ir .,  1 9 1 4 ) ,  th e  C o u r t ,  in
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a l l o w in g  a  r e c o v e r y  f o r  m a c h in e r y  destroyed , at 
p a g e  8 35  s a id  :

“ W e , th e r e fo r e ,  r e a c h  th e  co n c lu s io n  * * * 
th a t  th e  a w a r d  r ig h t ly  t r e a te d  th e  machin-
e r y  a s  f ix tu r e s  f o r  w h ic h  th e  U n ite d  States 
s h o u ld  p a y .”

I n  R e  B l o c h  B o u n d e d  b y  A v e .  A ,  e t c . ,  122 N. Y.
S . 3 21  (S u p .  C t. o f  N . Y . ,  1 9 1 0 ) ,  th e  C o u r t  said, at 
p a g e  3 39  :

“ T h e  c i t y  t o o k  th e  e n t ir e  b u ild in g s  as they 
s to o d , in c lu d in g  th e  t r a d e  f ix tu r e s  therein, 
a n d  f o r  th e  p u r p o s e s  o f  th is  p ro ce e d in g  they 
m u s t  a l l  b e  r e g a r d e d  a s  r e a l  p r o p e r ty ;  that 
is , a s  b e tw e e n  th e  te n a n t  a n d  th e  city , the 
t r a d e  f ix tu r e s  w e re  r e a l  p r o p e r ty  an d  must 
b e  p a id  f o r  b y  th e  c i t y  th e  sa m e  a s  a  building 
a n d  th e  te n a n t  w a s  u n d e r  n o  m o re  obliga-
t io n  t o  r e m o v e  th e m  th a n  h e  w o u ld  be to 
r e m o v e  th e  b u i ld in g  i f  h e  w e r e  th e  owner.”

I n  P h i l a d e l p h i a  &  R .  R .  C o .  v . G e t z  e t  a l . ,  6 AtL 
R e p . 3 5 6  ( S u p . C t. o f  P a .,  188 6  ) ,  th e  C o u rt , at page 
357 , s a id  :

“ I f  th e  l o c a t io n  o f  th e  r a i lr o a d  so  affected 
th e  p r o p e r t y  a s  t o  c o m p e l  th e  re m o v a l o f the 
b u s in e s s  c o n d u c t e d  b y  th e  te n a n t  to  another 
p la c e ,  a n d  th e r e  w a s  s o m e  e v id e n ce  to  that 
e ffe c t , a n d  th é  m a c h in e r y , fix tu re s , etc., were 
in  c o n s e q u e n c e  d e p r e c ia te d  a s  th e y  stood, it 
i s  c le a r ,  a s  w a s  s a id  w h e n  th e  ca se  w as here 
b e fo r e  (1 0 5  P a . S t. 5 4 7 ) ,  th a t  th e  difference 
b e tw e e n  th e  v a lu e  o f  th e  m a ch in e ry  in con-
n e c t io n  w ith  th e  b u s in e s s  c o n d u c te d  on the 
p r o p e r ty ,  a n d  i t s  v a lu e , i f  re m o v e d  and ap-
p l ie d  t o  th e  sa m e  o r  o t h e r  u se , w a s  a proper 
e le m e n t  o f  d a m a g e  t o  b e  c o n s id e re d  by the 
ju r y .  I f  th e  r e m o v a l  w a s  in  fa c t  the neces-
s a r y  c o n s e q u e n c e  o f  th e  lo c a t io n  o f  the road 
th e n  th e  a s c e r ta in m e n t  o f  th e  v a lu e  o f  the
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m a c h in e r y  a s  i t  s t o o d  a f t e r  th e  i n ju r y  w o u ld  
seem  t o  in v o lv e  th e  c o n s id e r a t io n  o f  th e  
p r o b a b le  a n d  r e a s o n a b le  e x p e n s e s  o f  r e m o v -
in g  i t . ”

C.

McDonald had a lease and was entitled to 
compensation for the taking of its lease.

L and, in  e q u ity ,  h a s  a lw a y s  b e e n  r e g a r d e d  a s  
unique in  s p e c if ic  p e r fo r m a n c e  ca ses . A s  w a s  s a id  
in 25 R u l i n g  C a s e  L a w ,  p . 2 7 2 , 1. 7 2 :

“ T h e  ju r is d i c t io n  t o  g r a n t  s p e c i f ic  p e r -
fo r m a n c e  r e s t s  o n  th e  a s s u m p t io n  t h a t  d a m -
a ges  w i l l  n o t  c o n s t it u t e  a n  a d e q u a te  re m e d y . 
D a m a g e s  a re  n o t  r e g a r d e d  a s  th e  e q u iv a le n t  
o f  s p e c if ic  r e l ie f  b e c a u s e  th e  e x a c t  c o u n t e r -
p a r t  o f  a n y  p a r t i c u la r  p ie c e  o f  r e a l  e s ta te  
d oes  n o t  e x is t  a n y w h e r e  e ls e  in  th e  w o r ld . ”

The C o u rt  b e lo w  r e c o g n iz e d  t h is  r u le ,  f o r  in  c o m -
m enting o n  th e  e x p e r t s ’ t e s t im o n y , a lt h o u g h  w e  
think i t  s u b s e q u e n t ly  e r r e d  in  a d o p t in g  th e  v ie w s  
<of one e x p e rt , i t  s a i d :

“ T h e r e  is  t e s t im o n y  th a t  le a s e s  o f  o th e r  
s to re s  c o u ld  b e  h a d , a n d  o f  th e  p r ic e s  a sk e d , 
a ll  o f  w h ic h  w e r e  h ig h e r  th a n  th e  r e n t a ls  
th ese  te n a n ts  w e r e  p a y in g , b u t  th e r e  a r e  s u c h  
m a rk e d  d i f fe r e n c e s  in  th e  s t r u c tu r e s ,  l o c a -
t io n s  a n d  c ir c u m s t a n c e s  g e n e r a lly  f r o m  th e  
d em ised  p r e m is e s  th a t  c o m p a r a t iv e  f ig u r a -
t io n  is  o f  l i t t l e  o r  n o  v a lu e  t o  th e  c o u r t  a n d  
o f  d o u b t fu l  a id  t o  th e  e x p e r t s  in  f o r m in g  
th e ir  o p in io n s ”  (C a s e , p . 2 2 2 , 11. 3 6 -4 0 : p . 
223, 11. 1 -5 ) .

T h is is  a  c le a r -c u t  r e c o g n i t io n  o f  th e  r u le  a s la id  
'dow n a b o v e  a n d  c o n c e d e s  a t  th e  o u ts e t  th a t  M c -
D o n a ld  h a d  a  le a s e  f o r  p r e m is e s  th e  e x a c t  c o u n te r -
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p a r t  o f  w h ic h  d o e s  n o t  e x is t  a n y w h e r e  e lse  in the 
w o r ld .  S in c e  th e  le a s e h o ld  p re m ise s , therefore, 
w e r e  s o  u n iq u e  th e y  h a d  a  v a lu e  to the tenant for 
w h ic h  i t  h a s  r e c e iv e d  n o  c o m p e n s a t io n  b y  the order 
o f  th e  C o u r t  b e lo w .

T h e  v a lu e  o f  th is  le a s e  a n d  th e  r ig h ts  therein of 
w h ic h  i t  h a s  b e e n  d e p r iv e d , a n d  f o r  w h ich  it is 
e n t i t le d  t o  c o m p e n s a t io n , h a v e  b e e n  d learly  set 
fo r t h .

Nicholls on Eminent Domain,  V o l .  I ,  p. 714, 1. 
2 3 3 , c o n t a in s  th e  f o l l o w i n g  s t a t e m e n t :

“ T o  f ix  th e  m a r k e t  v a lu e  o f  a n  unexpired 
te r m  is  n o  s im p le  m a tte r . L e a s e s  com m only 
a r e  n o t  a s s ig n a b le  w it h o u t  th e  consent of 
th e  la n d lo r d ,  a n d  a r e  s o  in fre q u e n t ly  sold 
a n d  v a r y  s o  m u c h  in  le n g th  o f  term , rent 
r e s e r v e d  a n d  o t h e r  p a r t ic u la r s  as w ell as in 
th e  c h a r a c t e r  o f  th e  p r o p e r ty ,  th a t it  is al-
m o s t  im p o s s ib le  t o  a p p ly  th e  cu s tom a ry  test 
o f  m a r k e t  v a lu e  t o  a  le a s e h o ld  in terest. It 
w o u ld  seem  t h a t  a  le a s e  m ig h t  w e ll  be held 
t o  f a l l  w it h in  th e  c la s s  o f  p r o p e r ty  not com-
m o n ly  b o u g h t  a n d  s o ld ,  a n d  th a t conse-
q u e n t ly  the intrinsic value, or the value to 
the owner might he taken as the best and 
one, available test of market value. The 
v a lu e  t o  th e  o w n e r  o f  a  le a s e  w h en  he is pay-
in g  th e  fu l l  r e n t a l  v a lu e  o f  th e  prem ises as 
r e n t , i s  th e  r ig h t  t o  remain in undisturbed 
possession to the end of the term and it is 
s o m e t im e s  h e ld  th a t  th e  lo s s  resu ltin g  from 
th e  d e p r iv a t io n  o f  th is  r ig h t  is  th e  proper 
m e a s u r e  o f  th e  t e n a n t ’ s co m p e n s a t io n ”  (cit-
i n g  McMillan Printing Go. v . Pittsburg C. 
d W. Ry., 65 A t l .  1091; North Coast Ry. V. 
Kraft, 115 P a c . 97).

T h e  fo r e g o in g  p r in c ip le  o f  la w  se ts  forth  the 
ite m s  w h ic h  th e  C o u r t  m u s t  c o n s id e r  in  valuing 
th e  le a s e  o f  M c D o n a ld .  W h a t  v a lu e  d id  it  have to
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the te n a n t?  I t  a p p e a r s  f r o m  th e  t e s t im o n y  th a t  
McDonald w a s  a  u n i t  in  a  c h a in  o f  s to r e s  c o n d u c t e d  
by a p a re n t c o m p a n y , th e  R o s e n b u s h  C o m p a n y  o f  
Boston, M a s s a c h u s e tts . I t  h a d  b e e n  c o n d u c t in g  i t s  
business a t th e  lo c a t i o n  f o r  a b o u t  t w e lv e  y e a r s . I t  
had ren ew ed  its  p r i o r  le a s e  w h e n  i t  h a d  e x p ir e d . 
It was lo c a te d  d i r e c t ly  o p p o s i t e  th e  B a m b e r g e r  
department s t o r e  in  th e  h e a r t  o f  th e  s h o p p in g  d is -
trict o f  N e w a rk . T h e  c o n d e m n a t io n  p r o c e e d in g s  
destroyed th a t  r ig h t  o f  M c D o n a ld  t o  c o n t in u e  in  
business a t th a t  s ite  u n d is tu r b e d .

The C o u r t , t h e r e fo r e ,  s h o u ld  n o t  h a v e  ta k e n  th e  
value o f  th e  le a s e  a s  g iv e n  b y  M r . H o u s t o n  a s  th e  
sole c r ite r io n  o f  th e  v a lu e  o f  th e  le a se . T h e  C o u r t  
erred in  h o ld in g  th e  t e n a n t  s u f fe r e d  n o  d a m a g e  
because h e  b e lie v e d  t h a t  t h e  la n d lo r d  h a d  r e n te d  
the p rem ises  f o r  a l l  th a t  i t  w a s  w o r th . T h e  C o u r t  
should h a ve  c o n s id e r e d  th e  r ig h t s  o f  th e  te n a n t  t o  
stay in p o s s e s s io n , th e  p r o f i t s  th a t  h a d  b e e n  e a r n e d  
by th e  te n a n t  in  th e  c o n d u c t  o f  i t s  b u s in e s s , th e  
loss i t  su s ta in e d  in  th e  r e m o v a l  o f  i t s  f ix tu r e s  a n d  
stock, its  lo s s  a s  th e  r e s u lt  o f  th e  c e s s a t io n  o f  i t s  
business.

The d e c is io n s  seem  t o  in d ic a t e  th a t  i t  i s  th e  p r o v -
ince o f  th e  C o u r t  t o  c o n s id e r  a l l  th e s e  i te m s  in  
d eterm in in g  th e  v a lu e  o f  a  le a se .

W e s t  C o a s t  R y .  v . K r a f t ,  1 1 5  P a c .  9 7 , th e  C o u r t  
said in th is  c a s e :

“ W e  t h in k  t h a t  e v id e n c e  (e x p e n s e  o f  m o v -
in g  m a c h in e r y , s t o c k , fix tu r e s , d a m a g e s  in  
re m o v a l o f  th e  s a m e ) w a s  a d m is s ib le  n o t  a s  
a  b a s is  f o r  a  s p e c i f ic  c la im  b u t  a s  s h o w in g  
th e  v a lu e  o f  th e  u n e x p ir e d  t e r m .”



3 4

T h e  C o u r t  th e n  q u o t e d  f r o m  Seattle v. Scheike 
29  P a c .  8 8 :

“ I t  i s  d i f f ic u lt  i f  n o t  im p o s s ib le , to  lay 
d o w n  a  r u le  o f  u n iv e r s a l  a p p lic a t io n  as to 
w h a t  m a y  b e  c o n s id e r e d  a s  e le m e n ts  o f  dam-
a g e  a s  th e  e q u it ie s  o f  th e  p a r t ie s  m ust more 
o r  le s s  d e p e n d  o n  th e  p a r t i c u la r  fa ct  and 
c ir c u m s ta n c e s .  T h is  is  p a r t ic u la r ly  true as 
a p p lie d  t o  a  le a s e h o ld  w h ic h  m a y  have no 
m a r k e t  v a lu e  in  e x c e s s  o f  th e  re n t  reserved. 
T h e  a p p e lla n t  i s  e n t i t le d  t o  b e  p a id  the 
v a lu e  o f  th e  u n e x p ir e d  te rm . T h e  item s un-
d e r  c o n s id e r a t io n  a r e  b u t  co n s titu e n t ele-
m e n ts  o f  th a t  v a lu e . I n  p r in c ip le  and ac-
c o r d in g  t o  w h a t  w e  c o n s id e r  th e  better au-
t h o r i t y  th e y  a r e  n o t  r e c o v e r a b le  as some-
t h in g  a p a r t  f r o m  th e  le a s e h o ld  interest. 
T h e y  fo r m  a n  e s s e n t ia l  p a r t  o f  its  value.”

McMillan Printing Go. v . Pittsburg C. & W. Rail-
way Go., 65 A t l .  1091 . T h is  w a s  a n  a ct io n  taken 
b y  a  s u b -te n a n t  t o  r e c o v e r  th e  lo s s  su s ta in e d  by  the 
ta k in g  o f  th e  le a s e d  p r o p e r t y  b y  th e  d e fen d a n t for 
th e  c o n s t r u c t io n  o f  i t s  r a i lr o a d .  A t  p a g e  1094 the 
C o u r t  s a i d :

“ M a r k e t  v a lu e  is  a n  u n s a t is fa c to r y  test 
o f  th e  v a lu e  t o  a  te n a n t  o f  a  lea seh o ld  inter-
est. It is really no test at all because a lease 
rarely has a market value. G e n e ra lly  it is 
n o t  a s s ig n a b le  a t  th e  w i l l  o f  th e  tenant and 
h e  p a y s  in  r e n t  a l l  th a t  th e  r ig h t  o f  occupa-
t io n  is  w o r th . T h e  r ig h t  o f  w h ic h  he is de-
p r iv e d  a n d  f o r  w h ic h  h e  is  e n t it le d  to  full 
compensation is the right to remain in war 
disturbed possession to the end of the term. 
T h e  lo s s  r e s u lt in g  f r o m  th e  d ep riva tion  of 
th is  r ig h t  i s  w h a t  h e  i s  e n t it le d  t o  receive. 
T h e  v a lu e  o f  th e  r ig h t  h e  i s  f o r c e d  to  sell can-
n o t  o r d in a r i ly  b e  m e a s u r e d  b y  its  market 
p r ic e  f o r  th e re  i s  n o  m a r k e t  f o r  i t ; nor earn it 
always be measured by the difference be-
tween the rent reserved a n d  th e  ren ta l value,
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i f  th e  le a s e  s h o u ld  b e  a fa v o r a b le  o n e . I f ,  a s  
w as  th e  ca s e  h ere , a  te n a n t  e n g a g e d  in  a  
b u s in e ss  r e q u ir in g  th e  u s e  o f  h e a v y  m a c h in -
ery  a n d  a p p lia n c e s  s h o u ld  s e c u r e  a  n e w  p la c e  
e q u a lly  w e ll  a d o p te d  t o  h is  b u s in e s s , a n d  a t  
th e  sa m e  r e n t , h e  w o u ld  s t i l l  b e  a t  th e  e x -
p en se  o f  r e m o v a l  a n d  a t  a  lo s s  b e c a u s e  o f  
th e  s t o p p a g e  o f  h is  b u s in e ss . T h e s e  a re  m a t -
ters  t o  b e  c o n s id e r e d  in  c o n n e c t io n  w ith  
o th e rs  n o t  a s  s u b s ta n t iv e  e le m e n ts  o f  d a m -
a g e s  b u t  a s  t e n d in g  t o  p r o v e  th e  v a lu e  o f  th e  
le a s e h o ld  in t e r e s t .”

In  o u r  c a s e  i t  is  c l e a r ly  p r o v e d  th a t  th e  p r o f i t s  
derived fr o m  th e  o p e r a t io n  o f  th e  M c D o n a ld  s to r e  
and p a id  o v e r  t o  th e  p a r e n t  c o m p a n y  o v e r  t h e  p e -
riod o f  y e a r s  f r o m  191 4  t o  O c t o b e r  17, 1 925 , w a s  
$152,797.50, u p w a r d s  o f  $ 1 2 ,0 0 0  p e r  a n n u m  o v e r  a  
period o f  tw e lv e  y e a r s  (C a s e , p . 278 , M c D o n a ld  E x -
hibit 2 ) .

The d e s tr u c t io n  o f  i t s  le a s e  d e p r iv e d  th e  te n a n t  
of its  r ig h t  t o  c o n t in u e  in  b u s in e s s  a n d  e a r n  
profits. Y e t  th e  C o u r t  r e fu s e d  t o  c o n s id e r  th is  r ig h t  
of the te n a n t  t o  r e m a in  in  u n d is tu r b e d  p o s s e s s io n  
and earn  p r o fits . T h e  C o u r t  r e fu s e d  t o  c o n s id e r  
the losses in c id e n t  t o  a  c e s s a t io n  o f  b u s in e s s  a s  a n  
element to  b e  ta k e n  in t o  c o n s id e r a t io n  in  f ix in g  th e  
value o f  o u r  le a s e h o ld . T h e  C o u r t  s im p ly  t o o k  
the v ie w p o in t  th a t , b e c a u s e  th e  la n d lo r d  r e n te d  
this p r o p e r ty  a t  th e  h ig h e s t  f ig u r e  h e  c o u ld  g e t , 
therefore th e  le a s e  h a d  n o  v a lu e  t o  R . E . M c D o n a ld  
in these p r o c e e d in g s . I n  th is  w e  t h in k  th e  C o u r t  
erred.

The C o u r t  s h o u ld  h a v e  a w a r d e d  t o  M c D o n a ld  
upon th e  th e o r y  a b o v e  in d ic a t e d  f o r  th e  v a lu e  o f  
its leaseh o ld  a  su m  r e p r e s e n t in g  th e  g o o d  w i l l ,  f i x -
tures, fu r n itu r e  a n d  th e  lo s s e s  i t  s u s ta in e d  b y  r e a -
son o f th e  fo r c e d  s a le  o f  i t s  m e r c h a n d is e  o c c a s io n e d  
hy the co n d e m n a t io n .
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D.

The condemnation was not such a destruc-
tion of the building as terminated the lease 
within the meaning of the New Jersey law re-
lating to landlord and tenant.

T h e  s u g g e s t io n  th a t  th e  la n d o w n e r ’s lease be-
ca m e  te r m in a te d  im m e d ia te ly  u p o n  condem nation , 
p u r s u a n t  t o  p r o v is io n s  o f  a  S u p p le m e n t  o f the 
L a n d lo r d  a n d  T e n a n t  A c t ,  f o u n d  o n  p a g e  3078 of 
th e  N e w  J e r s e y  C o m p ile d  S ta tu te s , w e  th in k  ought 
n o t  r e c e iv e  a n y  c o n s id e r a t io n .

I n  c o n t e m p la t io n  o f  la w  th e  co n d e m n a tio n  is in 
s u b s ta n c e  a n  in v o lu n t a r y  s a le  b y  th e  la n d lord  and 
th e  v a r io u s  p e r s o n s  h a v in g  a n  in te r e s t  o r  entitled 
t o  c o m p e n s a t io n , o f  a l l  o f  t h e ir  r ig h ts  t o  the City. 
A t  th e  t im e  o f  th e  d e s t r u c t io n  o f  th e  bu ild in g , the 
la n d o w n e r  w a s  n o  lo n g e r  th e  la n d lo r d . The land- 
o w n e r  w a s  m e r e ly  th e  o w n e r  o f  th e  fu n d  deposited 
in  c o u r t  s u b je c t  t o  th e  p a y m e n t  th e re fro m  o f the 
su m s  t o  w h ic h  th e  S u r e t y  R e a lt y  C o m p a n y  and its 
su b -le s s e e s  w e r e  e n t it le d . I t  is  n o t  th e  destruc-
t io n  o f  a  b u i ld in g  w h ile  th e  la n d o w n e r  w as the 
o w n e r  o f  th e  la n d  a n d  b u i ld in g  co n te m p la te d  by the 
s ta tu te .

T h e  a m o u n t  p a id  i n t o  c o u r t  w a s  th e  va lu e o f all 
o f  th e  e s ta te s  o r  in t e r e s t s  in  th e  p r o p e r ty  and all 
o f  th e se  w e r e  t r a n s fe r r e d  t o  th e  C ity  as a result of 
th e  c o n d e m n a t io n  p r o c e e d in g s .

B r i g h t  v . P l a t t ,  3 2  N . J . E q . 362.
C r a n e  v. C i t y  o f  E l i z a b e t h ,  36 N. J- ®1* 

339, 342.
P e n n a . R .  R .  v. N a t .  D o c k s  C o . ,  57 N. J- 

L . 86 , 8 9 ;  5 4  N . J . E q . 142, 148, 149.
Z i m m e r m a n  v. H u d s o n  a n d  Manhattan 

R .  R .  C o 7 6  N . J . L . 251 , 253.
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The C ity  b y  th e  c o n d e m n a t io n  p r o c e e d in g s  a c -
quired n o t o n ly  M c D o n a ld ’ s  e s ta te  in  th e  p r e m is e s  
for the u n e x p ir e d  te r m  o f  i t s  le a s e  h u t a ls o  th e  e s -
tates o f  th e  o th e r  t e n a n ts  a s  w e ll  a s  th e  r e v e r s io n -
ary in terest o f  th e  o w n e r , a n d  th e  C it y  p a id  th e  
price o f  M c D o n a ld ’ s  e s ta te  in t o  c o u r t  t o g e t h e r  
with the p r ic e  o f  a l l  o f  th e  o t h e r  e s ta te s  in  th e  
premises. T h e  te n a n ts , o f  c o u r s e , c a n n o t  b e  d e -
prived o f  th e ir  r ig h t  t o  r e c e iv e  th e  p r ic e  o f  t h e ir  
estate in th e  p r o p e r t y  b e c a u s e  a f t e r  th e  m o n e y  
had been p a id  in t o  c o u r t ,  a n d  th e  te n a n ts  h a d  b e e n  
evicted, a n d  th e  C it y  h a d  e n te r e d  i n t o  p o s s e s s io n , 
it saw fit t o  t e a r  d o w n  th e  b u ild in g .

In R e  W i l l c o x ,  151  1ST. Y . S, 141  (S u p r e m e  
Court, 1 9 1 4 ) , a  s im ila r  a r g u m e n t  w a s  r e je c t e d  b y  
the Court. T h e  a r g u m e n t  th e re , h o w e v e r , w a s  n o t  
based on a  s ta tu te  b u t  o n  th e  te r m s  o f  a  le a s e  w h ic h  
contained a p r o v is io n  l ik e  S e c t io n  3 1  o f  th e  N e w  
Jersey L a n d lo r d  a n d  T e n a n t  A c t .  T h e  C o u r t  s a id  
at pages 143 a n d  1 4 4 :

“ T h e  p o in t  o f  th e  la n d lo r d ,  th a t  th e  te n a n t  
w as n o t  e n t i t le d  t o  a n y  c o m p e n s a t io n  f o r  
th e  le a se , is  n o t  w e ll  m a d e . T h e  p r o p o s i t io n  
is  th a t  th e  le a s e  c o n t a in e d  a  f ir e  c la u s e , p r o -
v id in g  th a t  i f  th e  sa m e  s h o u ld  b e  p a r t ia l ly  
d e s tr o y e d  b y  f ir e  th e r e  s h o u ld  b e  r e p a ir ,  e tc .,  
‘b u t, in  ca s e  o f  th e  t o t a l  d e s t r u c t io n  o f  t h e  
p r e m ise s , b y  f ir e  o r  o th e r w is e ,  th e  r e n t  s h a ll  
be  p a id  u p  t o  th e  t im e  o f  s u c h  d e s t r u c t io n ,  
a n d  th e n  a n d  f r o m  t h e n c e fo r t h  t h is  le a s e  
sh a ll c e a se  a n d  c o m e  t o  a n  e n d ,’ e tc .,  a n d  th a t  
th e  w o r d s  ‘ o r  o t h e r w is e ’ c o v e r e d  th is  e x e r c is e  
o f  th e  r ig h t  o f  e m in e n t  d o m a in . B u t  I  
th in k  th a t  t h e  w o r d s  ‘ o r  o th e r w is e ’ m u s t  r e -
ce iv e  a n  e ju s d e m  g e n e r is  in t e r p r e t a t io n .  •* * *

T h e  le a se , a s  b e tw e e n  th e  le s s o r  a n d  le sse e , 
w a s  n o t  d e s t r o y e d  ‘b y  f ir e  o r  o t h e r w is e . ’ ”
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3 .

The decree deprives McDonald of its prop-
erty without due process of law and is in vio-
lation of the Constitution of the United States 
(Case, p. 1 1 ) .

Said decree deprives McDonald of the equal 
protection of the laws and is in violation of 
the Constitution of the United States (Case, p. 
l i ) .

M c D o n a ld  c la im s  th a t  th e  fa i lu r e  t o  aw ard it 
c o m p e n s a t io n  f o r  th e  lo s s  o f  i t s  bu sin ess, good 
w i l l ,  f ix tu r e s , fu r n it u r e ,  l o s s  u p o n  th e  fo r ce d  sale 
o f  i t s  m e r c h a n d is e  a n d  l o s s  o n  i ts  c lo s in g  out sale 
h e r e t o fo r e  d e s c r ib e d , d e p r iv e s  i t  o f  i t s  property 
w it h o u t  d u e  p r o c e s s  o f  la w , a n d  i s  a  d e n ia l to  it of 
th e  e q u a l  p r o t e c t io n  o f  th e  la w s  g u a ra n te e d  to  Mc-
D o n a ld  b y  th e  C o n s t i t u t io n  o f  th e  U n ite d  States.

A  r e a d in g  o f  th e  V i c e  C h a n c e l lo r ’ s  o p in io n  shows 
a t  p a g e  2 2 5  o f  th e  p r in t e d  c a s e  th a t  h e  fou n d  as a 
m a t te r  o f  la w  th a t  th e  C o u r t  w a s  p ow erless to 
a w a r d  c o m p e n s a t io n  f o r  “ lo s s  o f  b u sin ess , profits, 
g o o d  w il l ,  f ix tu r e s  a n d  c o s t  o f  r e m o v a l,”  because 
th e  sa m e  w e r e  n o t  la n d s  o r  re a l  e s ta te  o r  rights or 
in te r e s t s  th e r e in  in  th e  le g a l  se n s e  a n d  n o t  within 
th e  c r i t e r i o n  f ix e d  b y  th e  N e w  J e r s e y  S ta tu te , which 
r e la te s  t o  c o m p e n s a t io n  f o r  la n d s  ta k e n  fo r  public 
h ig h w a y s .

O n  p a g e  2 2 6 , 11. 25  t o  3 6 , th e Vice-Chancellor 

s a y s  :
“ T h a t  is  th e  la w . I t  w o r k s  hardships. 

T h e  r e m e d y  l ie s  w ith  th e  L e g is la tu r e ; the 
C o u r t s  c a n n o t  re lie v e . T h e  r u le  in  principle 
a p p l ie s  t o  a l l  p a r t i c u la r s  o f  d a m a ge  set up 
b y  th e  te n a n ts  in c lu d in g  t h e ir  c la im  for  the 
v a lu e  o f  th e  u s e  o f  t h e ir  f ix tu r e s  du rin g  the
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r e m a in d e r  o f  th e  te rm  w h ic h  w a s  e s p e c ia l ly  
e m p h a s iz e d  in  th e  b r i e f s  a n d  t h e ir  p r a y e r  
t o  p a r t ic ip a t e  in  th e  a w a r d  in  w h ic h  i t  m u s t  
be  p r e s u m e d  t h a t  t h e ir  lo s s e s  d id  n o t  f ig u re , 
w il l  b e  d e n ie d .”

V ice  C h a n c e l lo r  B a c k e s  in  h is  o p in io n  o n  p a g e  
225 sa y s :

“ T h e  r ig h t  t o  c o m p e n s a t io n  f o r  la n d s  
ta k en  f o r  p u b l ic  h ig h w a y s  is  p u r e ly  s t a t u -
to ry . B e fo r e  th e  C o n s t i t u t io n  o f  1 8 4 4  c o m -
p e n s a t io n  w a s  n o t  r e q u ir e d , a n d  b y  th a t  i n -
s tr u m e n t  i t  is  p r o v id e d  t h a t  ‘la n d  m a y  b e  
tak en  f o r  p u b l ic  h ig h w a y s  a s  h e r e t o fo r e  
u n til th e  L e g is la t u r e  h a s  d ir e c t e d  c o m p e n s a -
t io n  t o  b e  m a d e .’ T h e  c o m p e n s a t io n  is  su ch  
o n ly  a s  is  f ix e d  b y  s ta tu te , w h e th e r  i t  b e  a d e -
q u a te  o r  in a d e q u a te , ju s t  o r  u n ju s t .  S im -
m on s v . P a s s a ic ,  42  N . J . L . 619  ; H u d s o n  
L a n d  I m p r o v e m e n t  C o . v . S e y m o u r , 35  N . J . 
L . 47. T h e  c o n d e m n a t io n  w a s  h a d  p u r s u a n t  
to  A r t i c l e  20 , S e c t io n  2 3 , o f  th e  a c t  c o n c e r n -
in g  m u n ic ip a l i t ie s  (C . S . 2 2 0 1 ;  a m e n d e d  P . 
L . 1924, p . 501 , P . L . 1925 , p . 2 3 3 ) ,  w h ic h  
p r o v id e s  f o r  ‘a n  a w a r d  f o r  s a id  la n d s  a n d  
re a l e s ta te  o r  r ig h t  o r  in te r e s t  th e r e in  to  b e  
ta k en  t o  th e  o w n e r  o r  o w n e r s  t h e r e o f . ”

The la n d o w n e r  c o n te n d s  th a t , b e c a u s e  o f  th e  N e w  
Jersey L a w  a n d  c o n s t i t u t io n a l  p r o v is io n  a fo r e s a id ,  
M cD on ald  is  n o t  e n t i t le d  t o  s a id  c o m p e n s a t io n .

The S u p re m e  C o u r t  o f  th e  U n it e d  S ta te s  h a s  u n i -
form ly  h e ld  th a t  th e  t a k in g  b y  th e  S t a t e  o f  p r iv a t e  
p roperty  f o r  p u b l ic  u s e  w it h o u t  c o m p e n s a t io n  d e -
prives th e  o w n e r  o f  h is  p r o p e r t y  w it h o u t  d u e  
process o f  la w , d e n ie s  h im  th e  e q u a l p r o t e c t io n  o f  
the law s a n d  c o n s t it u t e s  a  v io la t io n  o f  h is  r ig h ts  in  
that re g a rd  g u a r a n te e d  t o  h im  b y  th e  F e d e r a l  C o n -
stitution .

The F e d e r a l  C o n s t i t u t io n  i s  th e  s u p r e m e  la w  o f  
■the lan d . I t  m u st , t h e r e fo r e ,  f o l l o w  th a t  a n v  a c t
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o f  th e  S t a t e  a t t e m p te d  t o  b e  d o n e  u n d e r  the au-
t h o r i t y  o f  S e c t io n  16, A r t i c l e  1 o f  th e  S ta te  Con-
s t i t u t io n ,  o r  u n d e r  a n y  S ta te  la w  w h ic h  conflicts 
w ith  th e  r ig h t s  g u a r a n te e d  b y  th e  F e d e ra l Con-
s t i t u t io n  c a n  h a v e  n o  v a l id it y .  T h e  F e d e ra l con-
s t i t u t io n a l  p r o v is io n  in  q u e s t io n  is  fou n d  in 
A r t i c l e  14 , S e c t io n  1 o f  th e  a m e n d m e n ts  t o  the Fed-
e r a l  C o n s t i t u t io n ,  w h ic h  p r o v id e s  : “  * * * nor 
s h a l l  a n y  s ta te  d e p r iv e  a n y  p e r s o n  o f  l ife , liberty 
o r  p r o p e r t y  w it h o u t  p r o c e s s  o f  la w , n o r  d en y  to  any 
p e r s o n  w it h in  i t s  ju r is d i c t io n  th e  e q u a l protection 
o f  th e  la w s .”

T h e  c a s e  o f  A p p e l b y  v . B u f f a l o ,  55 L a w  Ed. 838 
(2 2 1  U . S . ) ,  w a s  a  c a s e  in  w h ic h  th e  U n ite d  States 
S u p r e m e  C o u r t  r e v ie w e d  th e  ju d g m e n t  o f  a New 
Y o r k  S ta te  C o u r t  in  a  c o n d e m n a t io n  proceeding. 
A t  p a g e  8 41 , J u s t ic e  D a y  sa y s  :

“ I f  i t  b e  ta k e n  th a t  th e  e x c e p t io n s  in. this 
r e s p e c t  a m o u n t  t o  a  c la im  o f  v io la t io n  o f the 
d u e -p r o c e s s -o f - la w  c la u s e  o f  th e  Constitu-
t io n , w h ic h  p r o t e c t s  a g a in s t  th e  tak ing of 
p r iv a t e  p r o p e r t y  w it h o u t  co m p e n sa tio n , and 
th a t  th e  e f f e c t  o f  th e  ju d g m e n t  o f  the court 
o f  a p p e a ls  is  t o  d e n y  t h is  c la im , w e  proceed 
t o  in q u ir e ,  d o  th e  p r o c e e d in g s  sh ow  a want 
o f  d u e  p r o c e s s  in  th e  r e s u lt  rea ch ed  and af-
f irm e d  b y  th e  c o u r t  o f  a p p e a ls  in  its  judg-
m e n t  a n s w e r in g  th e  q u e s t io n s  propounded 
b y  th e  a p p e l la t e  d iv is io n ?

T h a t  th e  1 4 th  A m e n d m e n t  o f  th e  Federal 
C o n s t i t u t io n  f o r b i d s  a  s ta te  t o  deprive  any 
p e r s o n  o f  p r o p e r t y  w it h o u t  d u e  process of 
la w , a n d  t o  ta k e  p r iv a t e  p r o p e r t y  fo r  public 
u se  w it h o u t  c o m p e n s a t io n  a m o u n ts  to  such 
d e p r iv a t io n ,  is  r e c o g n iz e d  a n d  affirm ed in a 
c a s e  w h e r e in  th e  s u b je c t  w a s  g iv e n  m uch con-
s id e r a t io n . C h ic a g o , B . & Q . R . Co. v. Chi-
c a g o , 1 66  U . 2 26 , 41  L . ed . 9 7 9 ,1 7  Sup. Ck
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Rep. 581. After a review of the authorities 
this Court said:

‘Due process of law as applied to judicial 
proceedings instituted for the taking of 
private property for public use means, there-
fore, such process as recognizes the right of 
the owner to be compensated if his property 
be wrested from him and transferred to the 
public. The mere form of the proceeding 
instituted against the owner, even if he be 
admitted to defend, cannot convert the 
process used into due process of law, if the 
necessary result be to deprive him of his 
property without compensation.’

And furthermore:
“In our opinion, a judgment of a state 

court, even if it be authorized by statute, 
whereby private property is taken for the 
state, or under its direction, for public use, 
without compensation made or secured to 
the owner, is, upon principle and authority, 
wanting in the due process of law required 
by the 14th Amendment of the Constitution 
of the United States, and the affirmance of 
such judgment by the highest court of the 
state is a denial by that state of a right se-
cured to the owner of that instrument.’

In harmony with those views, we may say 
in the present case that the state court, hav-
ing jurisdiction of the subject matter and of 
the parties, and being under a duty to guard 
and protect the constitutional right here as-
serted, the final judgment ought not to be 
held to be in violation of the due process of 
law enjoined by the 14th Amendment, un-
less by its rulings upon questions of law the 
company was prevented from obtaining sub-
stantially any compensation. See also 
Marchant v. Pennsvlvania R. Co., 153 U. S. 
380, 38 L. ed. 751, i l  Sup. Ct. Rep. 894.”
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In Smyth v. Ames, 169 U. S. 466, 42 L. Ed., p. 
819, United States Supreme Court, by Harlan, J., 
at page 841 says:

“It has always been a part of the judicial 
function to determine whether the act of one 
party (whether that party be a single indi-
vidual, an organized body, or the public as 
a whole operates to divest the other party 
of any rights of person or property. In 
every 'Constitution is the guaranty against 
the taking of private property for public pur-
poses, without just compensation. The equal 
protection of the laws which, by the 14th 
Amendment, no state can deny to the indi-
vidual, forbids legislation, in whatever form 
it may be enacted, by which the property of 
one individual is, without compensation, 
wrested from him for the benefit of another, 
or of the public. This, as has been often 
observed, is a government of law, and not 
a government of men, and it must never be 
forgotten that under such a government 
with its constitutional limitations and guar-
anties, the forms of law and the machinery 
of government, with all their reach and pow-
er, must in their actual workings stop on 
the hither side of the unnecessary and un-
compensated taking or destruction of any 
private property, legally acquired and legal-
ly held.”

In the same case, paragraph 6 of the syllabus is 
as follows:

“A state law, or regulation made thereun-
der, establishing rates for transportation by 
railroad that will deprive the carrier of just 
compensation, is repugnant to the 14th Con-
stitutional Amendment, as depriving the car-
rier of his property without due process o 
law, and denying to it the equal protection 
of the laws.”
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In Sinnichson v. Johmons, 17 N. J. L. 129, at p. 
145, the New Jersey Supreme 'Court, by Dayton, J., 
says:

“The right to take private property for 
public use does not depend on constitutional 
provisions, but is one of the attributes of 
sovereign power; and the constitution of the 
United States recognizes it as such, when it 
says, the right shall not be exercised without 
just compensation. This power to take 
private property reaches back of all consti-
tutional provisions; and it seems to have 
been considered a settled principal of univer-
sal law, that the right to compensation, is an 
incident to the exercise of that power: that 
the one is so inseparably connected with the 
other, that they may be said to exist not as 
separate and distinct principles, but as parts 
of one and the same principle; Puffendorf, b. 
8 Oh. 5, p. 222; 2 Montesquieu, Ch. 15, p. 
200; Vattel, 112, 113; 1 Black, C. 139 ; 2 
Kent, O. 339, 340; 2 J. C O. 168; 1 Peter’s 
Comm. R. 99, 111; 3 Story’s Com. on Con-
stitution, 661; Bonaparte v. Camden and 
Amboy Rail Road Company, Bald. R. 220. 
The language of Judge Baldwin in the case 
last cited, is ‘The obligation’ to (make com-
pensation) ‘attaches to the exercise of the 
power’ (to take the property) ‘though it is 
not provided for by the State Constitution, 
or that of the United States had not en-
joined it’ (Vol. 11).

And Story, calls the provision on this sub-
ject, in the constitution of the United States, 
merely ‘an affirmance of a great doctrine es-
tablished by the common law.’ This princi-
pal of public law, has been made by express 
enactment, a part of the Constitution of the 
United States (vid. 5th amendment), but it 
has been decided that as a constitutional pro-
vision, it does not apply to the several States, 
Barron v. Mayer of Baltimore, 7 Peters, 247;



Livingston’s Lessee v. Moore, 7 Peters, 551,
2. Still if the opinions of the above distin-
guished jurists be correct, it is operative as a 
principle of universal law; and the legisla-
ture of this State, can no more take private 
property for public use, without just com-
pensation, than if this restraining principle 
were incorporated into, and made part of its 
State Constitution.”

This case is cited with approval by the United 
States Supreme Court in Chicago, Burlington & 
Quincy RR. Co. v. Chicago, 41 Lew Ed., p. 979 (166
U. S. 227), at page 985.

In Monongahela Navigation Co. v. United States, 
37 Law Ed. 463 (148 U. S. 313), at page 468, 
Justice Brewer says:

“ By this legislation Congress seems to 
have assumed the right to determine what 
shall be the measure of compensation. But 
this is a judicial, and not a legislative, ques-
tion. The legislature may determine what 
private property is needed for public pur-
poses—that is a question of a political and 
legislative character; but when the taking has 
been ordered, then the question of compen-
sation is judicial. It does not rest with the 
public taking the property, through Congress 
or the legislature, its representative, to say 
what compensation shall be paid, or even 
wliat shall be the rule of compensation. The 
Constitution has declared that just compen-
sation shall be paid, and the ascertainment 
of that is a judicial inquiry. In Charles 
River Bridge Proprs. v. Warren Bridge 
Proprs., 36 U. S. 11 Pet. 420, 571 (9:773, 
833), Mr. Justice McLean in his opinion, 
referring to a provision for compensation 
found in the charter of the Warren bridge, 
uses this language: ‘They (the legislature) 
provide that the new company shall pay
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annually to the college in behalf of the old 
one a hundred pounds. By this provision it 
appears that the legislature has undertaken 
to do what a jury of the county only could 
constitutionally do: assess the amount of 
compensation to which the complainants are 
entitled.’ See also the following authorities: 
Com. v. Pittsburgh & C. R. Co., 58 Pa. 26, 
50; Pennsylvania R. Co. v. Baltimore & O. 
R. Co., 60 Md. 263; Isom v. Mississippi 
Cent. R. Co., 36 Miss. 300.

In the last of these cases and on page 315, 
will be found these observations of the court: 
‘The right of the legislature of the state, by 
law, to apply the property of the citizen to 
the public use, and then to constitute itself 
the judge in its own case to determine what 
is the “just compensation” it ought to pay 
therefor, or how much benefit it has con-
ferred upon the citizen by thus taking his 
property without his consent or to extin-
guish any part of such “ compensation” by 
prospective conjectural advantage, or in any 
manner to interfere with the just powers 
and province of courts and juries in admin-
istering right and justice, cannot for a mo-
ment be admitted or tolerated under our 
Constitution. If anything can be clear and 
undeniable upon principles of natural jus-
tice or constitutional law, it seems that this 
must be so.’

We are not, therefore, concluded by the 
declaration in the Act that the franchise to 
collect tolls is not to be considered in esti-
mating the sum to be paid for the property.”

At page 472:
“Whatever be the true value of that which 

it takes from the individual owner, must be 
paid to him before it can be said that just 
compensation for the property has been 
made. And that which is true in respect to 
a condemnation of property for a post office
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is equally true when condemnation is sought 
for the purpose of improving a natural high-
way. Suppose, in the improvement of a 
navigable stream, it was deemed essential to 
construct a canal with locks, in order to 
pass around rapids or falls. Of the power 
of Congress to condemn whatever land may 
be necessary for such canal, there can be no 
question ; and of the equal necessity of pay-
ing full compensation for all private prop-
erty taken there can be as little doubt. If 
a man’s house must be taken, that must be 
paid for; and, if the property is held and 
improved under a franchise from the state, 
with power to take tolls, that franchise must 
be paid for, because it is a substantial ele-
ment in the value of the property taken. So, 
coming to the case before us, while the power 
of Congress to take this property is unques-
tionable, yet the power to take is subject to 
the constitutional limitation of just compen-
sation.”

In Chicago, Burlington & Quincy Railroad Co. 
v. City of Chicago, 41 Law Ed., page 979 (166 U.
S. 227), the second and third paragraphs of the 
syllabus are as follows:

“ The prohibition of the 14th Amendment 
of the Federal Constitution against taking 
property without due process of law refers 
to all instrumentalities of a state, and is 
therefore violated whenever any person, by 
virtue of public position under a state gov-
ernment, deprives another of any right pro-
tected by that Amendment against depriva-
tion by the state.

A judgment of a state court, even if it be 
authorized by state statute, whereby private 
property is taken for the state or under its 
direction for public use without compensa-
tion made or secured to the owner, is want-
ing in the due process of law required by 
the 14th Amendment of the United States 
Constitution.”
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See also pages 983 to 986 of the opinion.
To the same effect, see Long Island Water Sup-

ply Co. v. Brooklyn, 41 Law Ed. 1165 (166 U. S, 
687).

To presume that the City authorities in the sum 
awarded did not include damages for our good will, 
fixtures, furniture and costs of removal (if as a 
matter of law we are entitled to same) is to assume 
that the City has taken our good will without 
process of law. Presumptions are always in favor 
of validity and constitutionality. So it must be 
presumed tha,t in the sum awarded it included the 
sum which is to compensate us for the loss of these 
items which the lower Court has heretofore errone-
ously held to be a species of property for the taking 
of which the Legislature has not provided for com-
pensation.

It was illegal, therefore, for the Court below 
to refuse to award such compeusation out of 
said fund on the ground that under the State 
law and State Constitution the State may de-
prive McDonald of said business, good will, 
fixtures, furniture, etc., without awarding Mc-
Donald compensation therefor.
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4 .

The failure to award McDonald compen-
sation for the value of its furniture and fix-
tures, its good will, loss upon the close out of 
its stock of merchandise and expenses incident 
to its closing out sales is the taking of the pri-
vate property of McDonald for public use 
without compensation in violation of the Con-
stitution of New Jersey.

Section 16 of Article 1 of the New Jersey Con-
stitution provides:

“ That private property shall not be taken 
for public use without just compensation; 
but land may be taken for public highways 
as heretofore, until the legislature shall di-
rect compensation to be made.”

We do not think that under the above provision 
personal property may be taken without compensa-
tion. It is a fact that concurrently with the taking 
of said land the value of the personal property for 
which compensation is here claimed was destroyed. 
Such destruction, in legal contemplation, is the 
same as the taking of the same for public use.
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CONCLUSION.

The decree should be reversed in so far as 
it adjudges that McDonald has no right, title, 
interest or claim in and to the fund. The de-
cree should be modified so as to award to Mc-
Donald for the loss:

(1) Of the value of its leasehold, $ 7 6 ,6 3 3 .9 2
(2 ) Of the value of its furniture

and fixtures, 1 4 ,5 0 0 .0 0
(3 ) Of the value of its good will, 5 0 ,0 0 0 .0 0
{4 ) On the forced sale of its mer-

chandise, 17 ,8 8 4 .2 5
(5 ) On the closing out sales for  

expenses additional to its 
normal overhead, 1 1 ,8 1 7 .0 0

Said decree should also be modified so as to 
provide for the payment to McDonald of coun-
sel fees and costs.

Respectfully submitted,

BILDER & BILDER,
Solicitors for and of Counsel with the 

Defendant-Appellant, R. E. McDonald, Inc.

Da v id  H. B il de r , 
Sa mu e l  K a u f m a n , 
Wa l te r  J. B il de r ,

of Counsel.
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New Jersey Court of Errors and Appeals
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Th e  Ci t y  o p N e w a r k ,
P e t i t i o n e r ,

and

Hu g h  F. Co o k , et at.,
Defendants-Appellants.

ADDITION TO STA TE  OF CASE.

On Appeal 
from
Chancery. 10

Extract from McEuen Exhibit 5, proceedings 
and testimony in ejectment suit.

September Term, 1870. ^0

NEW JERSEY SUPREME COURT.

E ss ex  C i r c u i t .

James P. M c E u e n , Ch a r l e s  A. j 
Mc E u e n , Ge o r g e  H. W h e e l e r  /  
and Ma r t  L „ his wife, ( In

vs. ( 30
Mar t in Bu r n e . |

Before the Honorable David A. Depue.
Hayes with whom General Runyon for plain-

tiffs.
Taylor with whom C. Parker for defendant.
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Pl ai n tiff’ s c o u n s el o p e n e d c a s e:

T o r e c o v e r o n e-t hi r d p a r t o f t r a ct of l a n d o n 

t h e n o r t h w e st c o r n e r o f M a r k et a n d Was hi n gt o n 

st r e et s, Ci t y o f N e w a r k, f o r t y-f o u r f e et o n 

M a r k e t st r e e t a n d o n e h u n d r e d si x f e et seve n 
i n c h e s o n W a s hi n g t o n st r e et.

■ ^ Q # *  # # *  # *  * * #

D ef e n d a n t’ s c o u n s el o p e n e d d ef e n s e.

T h e d ef e n s e w e s h all r el y u p o n a s t o t he o ne 

e q u al u n di vi d e d t hi r d p a r t will c o n si st of decl ar a-

ti o n o f s al e f o r n o n- p a y m e n t of ass ess me nt s to 

J o h n R. W e e k s, w h o a s si g n e d t h e d ecl ar ati o n to 
N e h e mi a h P e r r y, a n d a s si g n e d b y P e r r y t o de-

f e n d a nt.

D ef e n d a n t’ s c o u n s el off e r e d i n evi de nce 

9   d e cl a r a ti o n o f s al e, M a y o r a n d C o m m o n Co u ncil 

o f N e w a r k t o J o h n R. W e e k s, d at e d fift h of No-

v e m b e r 1 8 5 7.

A s si g n m e n t f r o m W e e k s t o P e r r y a n d assi g n-

m e nt f r Q m P e r r y t o B u r n e.

‘ 1 T o s h o w t h at o nl y o n e-t hi r d of pr e mi s es i n 

di s p ut e, d ef e n d a n t’ s c o u n s el al s o off e r e d i n evi-

d e n c e ’ ’

T h e d e e d s s e t f o r t h i n t h e bill of p artic ul ars. 

3 0 A B R A H A M H. S H E R M A N, s w o r n.

Q I s t hi s y o u r si g n a t u r e ? A Y e s.
Q W h a t w a s t h a t c h e c k gi v e n f o r, a n d to 

w h o m w a s it gi v e n ? A  I t w a s gi v e n f o r t a x as-

s e s s e d a g ai n s t m e b y t h e Cit y, a n d h a n de d by 

m e I t hi n k t o M r. W e e k s. * * #
Q W a s t h at c h e c k p ai d ? A  Y e s. * *
Q W h a t w a s t h e a m o u nt o f t h e t a x, exactly 

$ 1 7 8 o r w h a t e v e r t h at i s ? A  I b eli e v e $178. 86, 

4 0 I fi n d if t o b e s o b y l o o ki n g at t h e ass ess m e nt.
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Q Were the eighty-six cents paid? A Yes.
Q How? A In cash.
Q Why was it not paid in the check? A The 

only reason I can give is, I was in the habit of 
drawing my checks, without exception in even 
dollars, my bank book would show.

Q Do you remember when that money was 10 
paid, the check given? A Yes.

Q When was it? A At the date of it, 25th 
August 1857.

By the Court.

Q What is the deed dated ? A  5th November,
1857.

Further examined.
. onQ Did you pay the check after the sale? A

I think the day of the sale or the date after.

Plaintiff’s Counsel: Do you make a ques-
tion as to whether the tax assessed was 
against Mr. Sherman?

Defendant’s Counsel: We admit that it 
is assessed against the property as owned 
by Mr. Sherman, that Mr. Sherman admitted 
he was owner. 30

Plaintiff’s counsel offered check dated 25th 
August 1857 in evidence.

Q Were you in possession of the premises 
m 1857? A Yes.

Q And for how long before that? A  3rd 
August 1853.

Q Did you take the rents, issues and profits 
from that date? A Yes.

40
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Q For how long a time did yon continue after 
that, directly receiving them? A I received 
them directly until about July 1st, 1860.

Defendant’s counsel put in evidence 
* declaration o f sale dated November 5, 1857. 

Defendant’s counsel referred to Act of 
1869, page 1238, referring to tax title and 
sale.

Also to Act of 1864, Nixon Digest 864, Sec.
11.

Also supplement, City Charter 1849.
“ It shall be lawful to cause sewers and 

drains, etc.”
20 Also 4th Section, Act 1847.

JOHN R. WEEKS, sworn by the uplifted hand.
After testifying that he held the declaration of
sale given by the City.

Q I ask whether you did not get the money 
from Mr. (Abraham H.) Sherman? A I don’t 
remember, I presume I  did; I had no personal 
interest in it and should not have been likely to 
have advanced my own funds.

Q The check is dated 28th August 1857! A 
Yes.

Q Do you recognize that ? A I recognize 
my handwriting on the back. * * * I 8°̂  ^
check; my presumption is Mr. Sherman handed 
me the check for this money for this purchase.

Q $178? A  Yes.4 0
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Q Please state the arrangement in full? A 
I don’t believe I can tell you any more than I 
have on that subject; I was to become purchaser 
at the assessment sale of that property and was 
to hold it * * * and my impression is it was
to be assigned at the order of Mr. Sherman, or
paid—redeemed 'by Mr. Sherman.

# # # # # # # # # #
Q You made the assignment to Mr. Perry? 

A Yes. # # #
Q By whose direction did you make it? A 

By the direction of Abraham H. Sherman.

1°

20

30
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Between
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On Appeal 
from Decree 
in Chancery 
Distributing 
Funds in 
Condemna-
tion.
Backes, V.-C.

BRIEF OF SURETY R E A L T Y  COM PANY IN 
REPLY TO A P PE A L OF HUGH F. COOK, 

ET AL., AND IN SUPPORT OF ITS 
OWN A PPE A L.

(Unless otherwise indicated, italics are ours.)

Statement of Facts and Issues.

For many years prior to October 1, 1925, 
Martine Burne, and those holding under him, 
held title to property located at the northwest 
corner of Market and Washington streets, New-
ark, N. J., being a plot of 44 feet front on Market 
street by 106.58 feet on Washington street. On 
t is tract was erected a four-story mercantile 
building occupied by various tenants.

On October 1, 1925, the City of Newark com-
pleted statutory proceedings for the widening 
o Washington street at its intersection with 

arket street, and thereupon entered into pos-
session of a portion of the Burne property. The
th l t07°k the entire building and one-half of 

e and and awarded as compensation therefor,
UCT ?  damaSes to the remaining lands, the 

sam of $479,550 (p. 214). The City’s proceed-
_?a^en Pursuant to the provisions of 

he Home Buie Act (P. L. 1917, p. 319) and the
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various acts amendatory thereof and supple-
mental thereto. (P. L. 917, p. 379-80; P. L. 1924 
p. 503.)

At the time of the taking, the Surety Realty 
Company, through its various sub-tenants, was 
in possession of the entire premises under a 
lease made on February 1, 1910, and which 
would have terminated, according to its terms, 
on March 31, 1930. Various claims having been 
made by the owners of the fee, the Surety Realty 
Company, and its sub-tenants, the City, acting 
under the provisions of the statute, filed its 
petition in this cause and obtained leave to 
deposit the award in Court, there to be disbursed 
among the various parties as their rights might 
appear. Thereupon, each claimant filed a state-
ment of its claim, and the matter came before 
Backes, V.-C.

Charles A. McEwen claimed to be entitled to 
an undivided interest in the fund by reason of 
an undivided interest in the fee. He was awarded 
$46.85 and has appealed.

The Surety Realty Company claimed to be 
entitled to the value of its lease as of October 1, 
1925, the date of the taking by the City. It 
was awarded $93,065.93 and was denied costs 
and counsel fees out of the fund and has ap-
pealed.

Louis K. Liggett Co., a corporation, and R. E. 
McDonald, Inc., a corporation; John Hocter and 
William Heyer, trading as Ace Radio Shop, and 
John Harrington, all sub-tenants under the Sur-
ety Realty Company, claimed to be entitled to 
the value of their respective leasehold estates. 
No award was made to any of them. Only the 
Liggett and McDonald companies have appealed.
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Hugh F. Cook, et al., claimed' to be the sole 
owners of the fee and, therefore, entitled to the 
entire award, to the exclusion of any of the other 
defendants. They were awarded the balance of 
the fund remaining after the award of $46.85 
to McEwan and $93,065.93 to the Surety Realty 
Company. They have appealed.

The Cooks have appealed from the award to 
the Surety Realty Company because the award 
is too large. The Surety Realty Company has 
appealed because the award is too small and 
because payments of costs and counsel fees were 
denied.

This brief is directed only to the questions 
arising out of the Surety Realty Company 
award. It does not relate to any of the other 
appeals because, should any additional awards 
he made, they would be satisfied out of the 
balance of the fund, and hence would not affect 
the Surety Realty Company. As Vice-Chan-
cellor Backes stated (p. 219), “ the award (in 
condemnation) was for the value of the property 
as a whole; what is left after satisfying the out-
standing terms represents the value of the fee.”

THE LA W .

Before discussing the facts it is desirable to 
point out the applicable rules of law.

The award of a taking body for property en-
cumbered by leases and other liens, represents 
tie value of the property taken, as i f  it were 
unencumbered. The value o f the encumbrances 
must be determined and paid to the holders

ereof, and the balance awarded to the owner 
of the fee.

The case of Herr v. Board of Education, 82 
L. 610 (Appeals, 1911), was an appeal
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from the Circuit Court in a condemnation mat-
ter. One of the questions raised was whether 
certain persons, who were parties to the con-
demnation petition, had sufficient interest to 
prosecute an appeal. It appeared that a Board 
of Education had condemned certain property 
for school purposes. The property was located 
in a neighborhood affected by neighborhood re-
strictions. The use, to which the Board con-
templated putting the property, was in violation 
of the restrictions. Other property owners en-
deavored to obtain compensation for the dam-
ages which they claimed they would sustain as a 
result of the violation of the restrictions. The 
claims being denied, the question was whether 
they could prosecute an appeal. The Court said, 
at page 615:

“ The issue is the value of the land as a 
whole, and inasmuch as the amount to be 
finally received by the owners of the fee 
depends not only on the total amount, bnt 
also upon the amount to be deducted for 
the value of any special interest of others 
in the land taken, the former are vitally 
interested.9 9

The Court held that such property owners were 
proper persons to maintain an appeal.

In Follansbee v. Jersey City, an opinion by 
Vice-Chancellor Bentley, not reported, hut at-
tached hereto (reversed in 128 Atl. 233 on dif-
ferent grounds), the Vice-Chancellor stated:

“ It must be apparent upon the slightest 
consideration that the demise of realty tora 
term cuts down the value of the fee to 
owner thereof, during the period ol t 
lease, and his estate is diminished, as mea 
ured by money, by the value of the Jess 
estate, which he has carved out thereot a 
granted to his tenant.”
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In the matter of Delaney Street, 120 App.
Div. 700, Justice Ingraham said:

“ It is clear that both the owners and 
tenant had an interest in the property, their 
total interest being represented by the 
amount that has been ascertained as the 
actual value of the whole property. The 
owner of the fee owned the property and 
had granted an estate for years to the ten-
ant. When the question of distributing the 
award as between the tenant and the owners 
of the fee arose, it is apparent that the first 
question was to ascertain what was the 
value of the tenant’s interest in the prop-
erty, for that having been granted by the 
landlord as owner of the fee, was the first 
claim out of the amount to be paid for the 
property as a whole.”

In Lewis on Eminent Domain (3rd Edition, 
Section 719, it is stated:

“ Where the premises are subject to a 
lease, the better course would seem to be, as 
already pointed out, to ascertain the value 
oi the property or damage thereto as an en-
tirety, and then the value of the tenant’s 
interest or damage thereto, and award the 
balance to the landlord.”

hi Fiero on “ Particular Actions and Proceed- 
ings,’ page 418, the author states:

i ? r?inarily ^ e  award to the tenant will 
ie deducted from the award of the land-
lord.”

aild at page 463, lie states:
“ Whatever award is made to the tenant 

Miould be deducted from the value of the 
êe, and the balance awarded to the fee

It, was incumbent upon the Court to ascertain
aft es â ê ea°h claimant, and,

er irect payment thereof, to distribute the 
balance to the owners of the fee.
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The Vice-Chancellor agreed with these conclu-
sions. In his opinion (p. 219) he stated:

“ The award was for the value of the 
property as a whole; what is left after satis-
fying the outstanding terms, represents the 
value of the fee.”

A mortgage covering the fee having been sat-
isfied out of the funds on deposit to the extent 
of $102,750.00, the only remaining encum-
brances consisted of the lease held by the Surety 
Realty Company and the leases of its sub-les-
sees.

Before discussing these leases in particular, 
we will answer the argument made by appel-
lants, Cooks, fee owmers, that the lease termi-
nated upon the taking of the property and the 
Surety Realty Company had no interest what-
ever in the fund.

The tenants’ interest in the land became trans-
ferred to the fund upon the taking by the City.

The amount paid into Court was the value of 
all of the estates or interests in the property 
which in turn were transferred to the City as a 
result of the condemnation proceedings.

Bright v. Platt, 32 N. J. Eq. 362;
Crane v. City of Elizabeth, 36 N. J- 

339-342;
Zimmerman v. Hudson and Manhattan B. 

R. Co., 76 N. J. L. 251-253;
Penna. R. R. v. Nat. Docks Co., 57 N. J. k 

86, 54 N. J. Eq. 142.
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The owners of the fee take the position that 
the lease of the Surety Realty Company, and all 
those holding under it,-was terminated by the 
destruction of the building, and, in support of this
argument, urge upon the Court the provisions of 
the supplement to “ the act concerning Landlord 
and Tenants,”  Volume 3, C. S., page 3078, Sec-
tion 31, reading as follows:

“ That whenever any building or buildings 
erected on leased premises shall be injured 
by fire without the fault of the lessees, the 
landlord shall repair the same as speedily 
as possible, or in default thereof, the rent 
shall cease until such time as such building 
or buildings shall be put in complete repair: 
and m case of the total destruction of such 
building or buildings by fire or otherwise 
the rent shall be paid up to the time of such 
destruction and then and from thenceforth 
the lease shall cease and come to an end* 
provided, always, that this sedtion shall not 
extend to or apply to cases where the parties 
nave otherwise stipulated in their agreement 
of lease. ’

This act has no application to the facts at bar.

The statute particularly states it shall not ap- ll , ° . c?ses wllere the parties have otherwise 

stipulated ^  ^  parties herein have otherwise

The lease between Burne and Kresge, Exhibit 
O-Surety-1, page 248, provides:

inásL 0'«® 0f -he destruction of the build- 
te™ Z  f|re prl0r \°.the expiration of the 
of said H U/rrante<i’ ! sa*d destruction 
acter a J  tldmg\ sha11 be of s” ch a char- 
partv of tt? SUCh aí  extent ‘.hat tbe «aid 
administra tí!*6 seeond . Part> his executors, 
abS tíf‘  ‘  8 or asslSns> are totally un-Z  ZZZ  the business, or hotnessesa on by them upon said premises or
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to occupy the same, then and in such case 
the rent hereby agreed to be paid by the 
party of the second part for said premises 
shall from the time of sucĥ  destruction be 
not due and payable as provided for in this 
lease until the said party of the first part, 
his heirs and assigns, shall rebuild the said 
premises, so that the same may be occupied 
by said party of the second part, or his 
assigns, and used by them as prior to the 
destruction of said buildings and in case of 
such total destruction of said buildings the 
party of the first part does for himself, his 
heirs, executors or administrators, agree to 
rebuild and restore said buildings as soon 
as practicable. In case of the partial de-
struction of said buildings or any part 
thereof, it is agreed by and between the 
parties hereto that until the partial destruc-
tion so caused by said fire shall be repaired 
by said party of the first part, his heirs or 
assigns, that the rent due and to become due 
by this indenture of lease shall abate pro-
portionately as the rental value of that por-
tion of the premises so partially destroyed 
by fire shall bear to the entire rental value 
of said premises.”

Cook argues that, inasmuch as this provision 
relates to a destruction of the building by fire 
and does not refer to destruction by other causes, 
it cannot be held that the parties have “ other-
wise stipulated,”  and that the statute must ap-
ply to a destruction of the building by any other 
means than fire.

We submit that the parties having “ otherwise 
stipulated”  affecting the general subject matter 
covered by the statute, they must be regar e 
as having agreed that their relationship w 
respect to the general subject matter should 
governed by the terms of their lease and u° 
by the terms of the statute, and this is particu-
larly so when yre bear in mind that a lease nius
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be construed most strictly against the landlord. 
*35 C. J. 1181.

Assuming that the statute, and not the lease, 
is controlling, the construction sought to be 
placed upon the statute by Cook is strained and 
unwarranted, and the statute has no application 
whatsoever to the facts at bar.

The statute relates to buildings 011 “ leased 
premises and makes provision as to how the 
lease shall be affected in the case of the de-
struction of such buildings. At the time this 
building was destroyed, it was not standing on 
leased premises at all. The City of Newark had 
acquired title to the entire building and to one- 
half of the land on which it stood. The City’s 
title was free and clear of any interests whatso-
ever. It had, through its condemnation pro-
ceedings, acquired the interest of the landlord, 
and the interest of the tenant and the rights of 
these parties had ceased in the land arid build-
ing and had passed to the fund. The City de-
stroyed its own building standing on its own 
and. Consequently, it cannot be said that the 
in ding destroyed was standing on leased prem-

ises and the statute, therefore, cannot apply.

The Vice-Chancellor in liis opinion stated that 
e object of the statute was to relieve tenants 

0 ie harsh rule of the common law, which 
required them to pay rent, even though their 

1 mgs had been destroyed. Feeling that this 
was lemedial legislation and that the condition 

re present was within its mischief, the Vice- 
ance °r concluded that the statute should 

of j  the future relationship
,°j. and tenant ended upon condemnation

of b ill1 dld n0t deprive the tenant of the value 
lease which would be paid out of the award.
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Whether or not the relationship ended, as to the 
remaining land, was not argued before him, nor 
is it argued here. Suffice it to say, that it has 
been held that, if a tenant remains in possession 
of premises, a portion of which have been taken 
by condemnation, he will be required to pay 
rent proportionate to the land not taken. Grille 
v. Toms, 70 N. J. L. 522.

The act being in derogation of the common law, 
its scope should not be extended beyond the 
plain import of the words used. Booraem v. 
Morris, 74 N. J. L. 95.

The Vice-Chancellor was correct when he 
stated that this statute did “ not disturb the right 
of the tenants to recover compensation from 
others for the loss of their estates taken from 
them by condemnation.”

A destruction by fire is one by the elements 
which cannot be controlled. There is nothing 
substituted by .the destroying agent to take the 
place of the property destroyed. It is right and 
fair under such circumstances, that the subject 
matter of the lease being destroyed by the ele-
ments, the lease should cease. But, in condemna-
tion, there is no destruction by the condemning 
body. There is a taking and a substitution of 
money for the property. It is not right or fair 
under such circumstances that the interest of 
the tenant cease. If that were so, it would per-
mit the taking by the condemning body of prop-
erty of the tenant without compensation. As-
suming that there is included in the award the 
value of the fee freed of encumbrances, it would 
permit the landlord to appropriate to himsel 
the tenant’s property.
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The words “ or otherwise”  must be given an 
ejusdem generis construction and not the con-
struction contended for by Cook.

In Century Dictionary it is stated that the 
words “ or otherwise”  when used as a general 
phrase following an enumeration of particulars 
are commonly interpreted in a strict sense and as 
referring to such other matters as are kindred to 
the classes before mentioned.

A case on all fours with this phase of the in-
quiry is in Re: Wilcox, 165 App. Div. (N. Y.) 
197,151 N. Y. S. 141 (1914). There a lease con-
tained the following clause:

“ But in case of the total destruction of 
the premises by fire or otherwise the land-
lord shall be paid up to the time of such 
destruction and from then and from thence-
forth this lease shall cease and come to an 
end, &c.”

Ihe premises were taken under condemnation 
and a dispute arose between the landlord and 
tenant as to the distribution of the award. The 
andlord contended that the tenant was not en-
titled to any portion of the award because the 
ease had been terminated by the exercise of the 
power of eminent domain and that the words in 
ne lease “ or otherwise”  contemplated the ex-
ercise of such right. This contention was 
“ err̂ e(̂  by the Court, which held that the words 
or o erwise ’ should receive an ejusdem generis 

of ^ re â^on and that, within the contemplation 
hv ease’ ^le Premises had not been destroyed 
yjn * or otherwise, but had been destroyed by

destraetiou.maln’ “  6ntirely different cause of

At page 143, the Court said :
wag not i ï S Î  ° j  Îhe landl°rd, that the tenant 

not entitled to any compensation for the



12

lease, is not well made. The proposition is 
that the lease contained a fire clause, pro-
viding that if the same should be partially 
destroyed by fire there should be repair, etc. 
‘ but in case of the total destruction of the 
premises, by fire or otherwise, the rent shall 
be paid up to the time of such destruction, 
and then and from thenceforth this lease 
shall cease and come to an end,’ etc., and 
that the words ‘ or otherwise’ covered this 
exercise of the right of eminent domain. But 
I think that the words ‘ or otherwise’ must 
receive an ejusdem generis interpretation.” 

“ The lease, as between the lessor and 
lessee, was not destroyed ‘ by fire or other-
wise.’ ”

We submit that the comments of the Court in 
this case are dispositive of the argument made 
by Cook; and that this statute does not deprive 
the tenant of its share- in the award.

We respectfully submit that this statute does 
not deprive the tenant of its share in the award.

We now pass to the consideration of the au-
thorities adjudicating the method of valuing a 
lease.

Method o f Valuing an Unexpired Lease.

The latest case on the subject is that of Hol-
combe v. Trenton White City Co., 80 N. J- E. 
122 (affirmed on the opinion below in 82 N. J. E. 
364). The opinion in the Court of C h a n c e r y  was 
by the present Chancellor.

It appeared that the officers of a corporation 
had issued stock in payment of an assignment o 
lease. The corporation was subsequently adju-
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dicated insolvent and the receiver instituted pro-
ceedings to assess the stockholders for unpaid 
stock subscriptions. It became necessary for the 
Court to ascertain whether or not the lease had 
been properly valued. In deciding that question 
this rule was laid down (at p. 135):

“ The true method of calculating the value 
of an unexpired lease is not by ascertaining 
the yearly rental value and then multiplying 
the figures by the number of years the lease 
has to run, but by calculating its value by 
the annuity tables, that is, by multiplying 
the annual value by the value of one dollar 
per year for the number of years in the un-
expired term. This was expressly decided in 
West Jersey R. R. Co. v. Thomas, 23 N: J. 
E. 431 at 434.1 ’

In the West Jersey Railroad case {supra) this 
Court had before it the question of determining 
whether arbitrators, who had been appointed for 
the purpose of valuing an unexpired lease, had 
properly exercised their functions. The Court 
considered the testimony and valued the lease by
applying the rule followed in the Trenton White 
City. case.

In Freeholders, etc., v. Emmerich, 57 N. J. E. 
535, Vice-Chancellor Emery had before him a 
Problem similar to that before the Court in the 
present case.  ̂ He was required to distribute a 
un arising from a condemnation award, a claim 
being made against the fund on behalf of a de- 
endant who held a mortgage on a lease which 

covered the property taken. The Vice-Chancellor 
la 0 dle ^act aild determined that, inasmuch 

Z  tenant was paying the fair rental value of 
property, lie was not damaged by the ter-

awflrri1011 ^  *ease> and> consequently, no
a mnvfWaS made t0 the defendant who claimed a moFtgage on the lease.

Let Us applF ^ is  rule to the facts at bar.
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Value o f  Surety Realty Company Lease.

The lease now held by the Surety Realty Com-
pany was made by Martin Burne on February 1, 
1910, to Sebastian A. Kresge (Exhibit D, Surety 
1, p. 245). It was for a term of twenty years 
from April 1, 1910, so that at the time of the 
taking herein, to wit, October 1, 1925, it had 
exactly four and a half years to run. The lease 
provided for a rental of $18,000 per year for the 
first ten years and $19,000 per year thereafter. 
The tenant was permitted an unlimited use of the 
building, being given permission to assign and 
sub-rent for any mercantile purpose, and to make 
any alterations or repairs desired. The only 
charge additional to the rent reserved imposed 
upon the tenant was the making of repairs, the 
payment of water rents and payment of any in-
crease in insurance rates caused by the tenant’s 
improvements. All other charges, including 
taxes, and assessments were to be paid by 
the landlord.

The lease in its earlier days was not an ad-
vantageous one for the tenant Kresge (p. 184), 
and it was transferred by him to a corporation, 
in which Louis Kamm was interested as a half 
owner, and thereafter assigned to the present 
holder, Surety Realty Company. The erection 
of the present Bamburger Department Store 
buildings on the opposite corner resulted in this 
portion of the city becoming a center in the re-
tail business section of Newark and, because of 
that, the value of the building for rental pur-
poses increased enormously, so that, although 
the net profit of the lessee in 1913 was only 
about $3,700 (p. 188), it was approximately 
$21,000 in 1925 (Exhibit Surety 4, p. 276). 
The latter figures include income from moiMy 
tenants who were desirous of acquiring leases at

*
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higher rates, but could not obtain them because 
of the contemplated condemnation proceedings 
(P-76). .

Value of Surety lease based on rentals actually 
received on October 1, 1925.

The testimony of Mr. Puder (Exhibit Surety 4, 
p. 275) discloses the actual rentals received 
and disbursements paid in connection with the 
operation of the building for the period prior to 
the taking. Summarizing, they are as follows:

Rent al  Inc o me .
Louis K. Liggett Co. (leased to April 30,

1930) .................................... . $15,000
R. E. McDonald, Inc. (leased to April 30,

1930) ............................... .<.................  29 ooo
Billiard Parlor, third floor (monthly 

tenancy) .................................................. 2 500
Billiard Parlor, fourth floor (monthly

tenancy) .............................................. -.. ljl0o
Radio Store (lease expired September

15, 1926) ....................... . . 2100
estaurant (monthly tenancy) ................ 900

Roof (monthly tenancy) ..................... ‘ * 1>200

Total Rental Income .........................  $40 goo

Disbur sement s .
Rent to Burne Estate.......... $19,000.00

verage carrying charges 
based upon charges for 
our years next preceding
26   2,063.82

Total carrying charges ................ $21,063.82

Net profit per year ..................... $19,736.18
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Mr. Salter, an actuary of the Prudential In-
surance Company (at p. 174), established the 
present value of one dollar for a period of four 
and a half years on the basis of four, five and 
six per cent. At 4%, the present value was 
$4.04; at 5%, $3.94,. and at 6%, $3.84.

Applying these figures to the above net profit 
we find that the present value of the lease (i e., 
October 1, 1925, the date of taking), assuming 
that no higher rent would be obtained for the 
balance of the term than that which was being 
collected at the time of the taking, would be:

At 4% .............. $19,736.18 X 4.04 =  $79,734.17
At 5% .............. 19,736.18 X 3.94 =  77,760.55
At 6% ..............  19,736.18 X 3.84 =  75,786.93

Value o f the Surety lease based upon rental 
values which could have been obtained had 
Surety been in a position to effect leases with 
the monthly tenants for balance o f its term.

It is contended by the Surety Realty Company 
that, in ascertaining the value of its lease, it 
should not be bound by the monthly rentals it 
was receiving from the various tenants who were 
in possession as monthly tenants. It contends 
that the value of the space occupied by such 
monthly tenants should be ascertained by deter-
mining the fair rental value thereof had it been 
permitted to negotiate leases for the balance o 
its term, to wit, four and one-half years.

Mr. Kamm, President of the Surety Realty 
Company, testified (p. 71) that, after he learned 
of the proposed taking of the property, he re-
frained from making any extended leases with 
tenants whose terms were expiring, and a new 
lease for one month was thereafter executed eac
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month with each of such tenants. As a result, 
he was compelled to satisfy himself with the low 
rentals he was collecting from those monthly 
tenants during the period when the City was 
considering the proposed taking.

The case of Goodman Warehouse Company v. 
Jersey City, 132 Atl. 503 (1926), affirmed on ap-
peal (133 Atl. 919 (1926)), establishes that the 
time for the computation of damages is the date 
of the submission of the ordinance and the map 
to the assessment commission. The Surety Com-
pany was, therefore, definitely prevented from 
May 20,1924, the date of the passing of the ordi-
nance, from making any term leases. For such 
loss no award can be made at the present time, 
although the loss amounts to a considerable one.

At the hearing all parties computed their 
damages as of October 1, 1925, the date the City 
actually took possession.

The fact that monthly tenants will not pay as 
igh a rent as those whose occupancy is assured 

tor a definite term, is so apparent that argument 
is unnecessary.

220)11 ^  the Vice-Chancellor stated (p,

The correctness of these facts of income 
and that they represent the fair annual 

arket value, is not disputed, nor is there 
any protest by the owners against measuring 

e value of the leaseholds based upon them: 
u arge as they are, they deserve to be 

increased in respect to the third and fourth 
™ an(* the restaurant store, which were 

opflvj tenancies, and which, it ap-
pears, could have been let upon better terms 
n lease for the balance of the term, had it 

pppr);J?eU pending condemnation pro-
ngs* It is well recognized that as-
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snrrance of a long terms commands a letter 
price.”

Proof was therefore submitted, by all of the 
parties, as to the fair rental value of the prop-
erty, upon the assumption that a four and a half 
year lease could have been negotiated. This 
testimony will now be referred to.

LOUIS K. LIGGETT CO. LEASE.

The Surety Realty Company lease to Louis K. 
Liggett Co. expires contemporaneously with the 
Surety Company lease with Burne. Conse-
quently, the Surety Company, for its income 
from the space occupied by Liggett, is limited 
to the figures contained in the Liggett lease. If 
the rental value of the Liggett store is in excess 
of that which Liggett agreed to pay to Surety, 
that value belongs to Liggett. Whether or not, 
however, such a fact exists is a matter for de-
termination as between the owner of the fee and 
the Liggett Company, the owner of the fee being 
the one who is called upon to satisfy the same 
out of the award, such claim being entirely in-
dependent and separate from the elaim of the 
Surety Realty Company.

I f  Liggett is entitled to any monies it is be-
cause the rental value of its space is in excess 
of the rent paid to the Surety. But this means 
that Surety is not getting for this space as muc 
as it could. But Surety is entitled to the fair 
rental value of the premises. If it desires to 
take less the landlord cannot complain. i>u 
what the landlord must allow to Surety is * 
sum based on a fair rental value. If the Ligge 
tease is worth anything, the difference between 
the rent reserved in the Surety lease to Ligge 
and the fair rental value of the space must e 
added to the rental value of the whole premises.
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The result is that in the last analysis the land-
lord would pay the amount of the value of the 
Liggett lease. „ *

It is not in dispute that the Liggett rental is 
$15,000 per year, plus 10% of all sales in excess 
of $150,000, a figure which had not been reached 
by Liggett up to the time of the taking. Nor is 
it disputed that this tenant was financially re-
sponsible for its lease.

For the purpose of these calculations, there-
fore, the rental value of the Liggett space to 
the Surety Realty Company is based at $15,000 
per annum.

e . e . Mc Do n a l d , i n c ., l e a s e .

The. same situation exists with respect to the 
McDonald lease, as it exists with respect to the 
Liggett lease. The McDonald lease also expires 
on April 30, 1930. Its rental was $19,000 per 
annum, plus an additional percentage on sales 
over $300,000. No additional rent had become 
due under the lease at the time of the taking. 
Here, also, the tenant was financially responsible, 
and, in addition, the performance of the lease 
was personally guaranteed by Mr. Rosenbusch, 
a man of considerable means (p. ).

For the purpose of these calculations, there-
fore, the rental value of the McDonald space 
to the Surety Realty Company is placed at 
$19,000.

SECOND AND THIRD FLOORS.

these floors were occupied by the defendant,
arrington, as a monthly tenant. He paid $1,500 

Per year for the third floor and $1,000 per year
dinn îe *our^1 H°or- The floors have about
’ 9 square feet. The testimony of the experts
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respecting the fair rental value of this space is 
as follows:

(a) John J. Berry, produced on behalf 
of the Surety Realty Company (at p. 83), 
said that the third floor space had a rental 
value of 75 cents per square foot, or $3,300 
and the fourth floor had a rental value of 
50 cents per square foot, or 2,200

making a total of $5,500

(b) Leslie Blau, a witness for Harring-
ton, testified (at p. 175) that in his opinion 
the third floor had a rental value of 75 
cents a square foot, or $3,840
and the fourth floor 50 cents a square 
foot, or 2,420

or making a total of $5,860
(It should be noted that Blau assumed a 

plottage of 4,800 square feet, calculating 
the same at 44 ft. x 110 ft., Berry took only 
4,400 feet, leaving off the hallway.)

(c) David Houston, a witness for the 
Burne estate, testified (at p. 190) that the 
fair rental of the third floor was 40 cents a 
square foot, or $1,600
and the fourth floor was 30 cents a square 
foot, or 1)200

making a total of $2,800

(Houston assumed a plottage of only 
4,000 square feet in his calculations.)

Houston conceded that his figures represented 
only his opinion, because he had not rented any 
property in the vicinity at or about the time of 
the taking (p. 203).
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Berry, on the other hand, justified his values 
by stating that the figures were similar to the 
amount which he had obtained by renting prop-
erty immediately next door. Inasmuch as the 
Burne property was a corner property, and 
therefore had a frontage on two streets, it is 
apparent that Berry was very conservative in 
the figures which he gave.

But, as was said, “ the proof of the pudding 
is in the eating of it.”  The defendant Harring-
ton testified (p. 181 ( that he had offered Mr. 
Kamm $5,000 a year for a lease on the two 
floors and that this sum was refusad.

The Vice-Chancellor referred to the testimony 
of the experts and said (p. 221):

“ Making due allowance for the partisan-
ship in expert testimony, the things reserved 
in the offer, and for the difference between 
expectation and realization, the amount is 
fixed at $4,000 * *

We submit that, inasmuch as it was estab-
lished—not by the Surety witnesses, but through 
cross examination of the witness of another de-
fendant—that an offer of $5,000 had been made 
by the then tenant and refused, the Vice-Chan-
cellor should have valued this space at at least 
the amount of the offer, namely, $5,000 per year.

RADIO STORE.

The radio store was occupied by the defend-
ants, Hocter and Heyer, under a lease expiring 
September 15,1925, at a rental of $2,100 per year. 
The store was very small, having a street front-
age of 10 feet by a depth of 18 feet. The lease 
contained a clause by which it could be can-
celled upon payment of $250 (Exhibit D, Surety
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The experts value this store as follows:
Mr. Berry (at p. 83), $3,000 per year;
Mr. Blau (at p. 175), 3,000 per year;
Mr. Houston (at p. 190), 2,000 per year.

Here again it must be recalled that Mr. Hous-
ton admitted, that he had not rented stores in 
this neighborhood (p. 203). Blau was not cross 
examined at all with respect to this valuations 
(pp. 176-177).

The Vice-Chancellor placed the rental value of 
this store at $2,100 (p. 221). We submit that 
the testimony of Blau and Berry outweighed 
that of Houston, and that value of $3,000 per 
year would have been fair. An average, how-
ever, between the testimony of the three experts 
would place a rental value of $2,666.67 a year 
on this store. We submit that at least this sum 
should have been found to represent the fair 
rental value.

FORMER RESTAURANT (OCCUPIED 
BY RADIO).

The last store on Washington street had di-
mensions of 15 feet front by 44 feet deep. It 
had been occupied as a restaurant at $175 per 
month on a monthly basis. The restaurant had, 
however, vacated and the radio store was tem-
porarily occupying the same at $75 a month.

Berry valued this store (at p. 84) at $5,250
Blau valued it (p. 175) at 5,250
Houston valued it (p. 191) at 3,750

The Vice-Chancellor values this store at $4,000
(p. 221).

Again applying the average of the three ex-
perts, we reach the figure of $4,750, which we 
submit should have been fixed as the fair rental 
value of this store.
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ROOF.

The future value and the actual rental return 
of the roof are the same, $1,200 per year having 
been fixed by the only witness who testified on 
this subject, Mr. Berry. There can, therefore, 
be no dispute that this sum represents the fair 
rental value of the roof.

SUMMARY.

To summarize the foregoing, we find that the 
fair rental value which could have been realized 
by the Surety Realty Company, had it been in a 
position to effect leases for the balance of the 
term, is as follows:

Liggett
McDonald
3rd floor I TT . .
4th floor
Radio
Restaurant
Roof

Vice-
Chancellor Appellant
Figures Calculations
$15,000.00 $15,000.00
19,000.00 19,000.00
4,000.00 5,000.00
2,100.00 2,666.67
4,000.00 4,750.00
1,200.00 1,200.00

$45,300.00 $47,616.67
Carrying Charges:
Rent to Burne
Estate....... . . $19,000.00
Average carrying 
charges . . . . . .  2,063.82

21,063.82 21,063.82

Net annual profit . . . . . .  $24,236.18 $26,552.85
Present v a lu e  o f  le a s e  a c c o r d in g  to  
ice -C h a n ce llo r ’ s c a lc u la t io n —

$24,236.18X 3 .84= $93,065.93
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Present value of lease according to 
appellant’s calculation—
$26,552.85X3.84= $101,962.94

The foregoing calculations represent the value 
to the Surety Realty Company of its lease at the 
time of the taking, and the sum shown by ap-
pellant’s calculation, we respectfully submit, 
should be paid to it out of the funds on deposit.

It will be observed that the present value is 
calculated on a 6% basis. Were it calculated 
on a 5% basis, which we submit is fairer, the 
amount to be paid to the Surety Company would 
be increased accordingly—the value of $1 at 5% 
being $3.94, as against $3.84 at 6%. Using the 
Vice-Chancellor’s values, the value of the lease 
computed at 5% would be $95,490.55. Using 
appellant’s values, the present value of the lease 
would be $104,658.23.

Reply to certain arguments o f the owners of 
the fee.

Several arguments have been advanced by the 
owners of the fee as to why Surety Realty Com-
pany should not be paid the value of its lease 
based upon the foregoing calculations.

The owners of the fee contend that the Surety 
Realty Company being a corporation, the salary 
of its officer, Louis Kamm, should be deducted 
in measuring the Company’s net* profits. It is 
not disputed that the Company is merely a 
holding company for Mr. Kamm, who controls 
its entire capital stock. As the Vice-Chancellor 
stated (at p. 221):

‘ ‘ The company belongs to Mr. Kamm aud 
he is entitled to all its income, and whether 
he takes it by way of salary or income is 
immaterial. ’ ’



25

It is argued that the value of this lease, with 
only four and a half years to run, is grossly 
disproportionate to the value of the entire fee 
as fixed by the City Commissioners together 
with the value of the remaining land, when it is 
borne in mind that the owners of the fee are 
entitled to the profits therefrom in perpetuity.

The foregoing values are calculated according 
to the rules laid down by this Court. The argu-
ment eliminates entirely the large rent enjoyed 
by the owner of the fee at the commencement 
of the term, a rental so large as that as success-
ful a business man as Sebastian S. Kresge was 
desirous of disposing of the lease. During the 
lean years of the lease the owners of the fee did 
not object to receiving their large rent, and, 
therefore, there can be no complaint, when dur-
ing the last years of the term, the tenant is in 
some way recompensed for the element of risk 
and trouble which it assumed in years gone by.

The Vice-Chancellor, in commenting on this 
point, stated (p. 222):

“ Upon first blush this seems dispropor-
tionate to the amount of the award and it is 
suggested by the owner that a more equita-
ble solution would be to pay the tenant the 
interest on the award, as it accrues, during 
the four and a half years of its term, and 
the tenant seems not to look upon it with 
disfavor if the owner will add to that sum 
the value of half the lot remaining which, it 
was testified, is $265,000, but the owner 
tails to justify his proposed course upon 
principles or authority. Though the allow-
ance seems high, the rental value was no 
doubt an important factor in the award and 
Jm refiected in the enormous sum awarded. 
I be interest on the award plus the interest 
on the amount of the value of the remaining 
land exceed the net rental value of the prop-
erty by a substantial sum.”
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In arriving at the foregoing conclusion, the 
Vice-Chancellor had the benefit of the calcula-
tions submitted in a memorandum and these 
calculations are submitted herewith.

Cook suggested before the Vice-Chancellor 
that the following award be made:
Fund in court, $479,550.00

Interest on same at 6%, 28,773.00
Deduct from the foregoing the amount 
of Surety rent 19,000.00

Net amount per year to which Surety
Realty Company is entitled, $ 9,773.00
But if there is added to the foregoing
6% on $265,000, the testified value of
the remaining land, there would be
added to the net amount per year the
sum of ■ 15,900.00

Making the net amount per year which 
the Surety Realty Company is en-
titled, according to the method of cal-
culation suggested by Cook, $25,673.00

The present value of the lease on this basis 
at 6% amounts to $98,584.32, as against $93,-
065.93 found by the Vice-Chancellor and $101,-
962.94 suggested by us.

No possible argument can be made hut that if 
the tenant’s rights are to be computed upon an 
interest basis, the value of the whole property 
involved in the letting should be considered as 
the principal sum, otherwise the tenant is re-
ceiving compensation for but part of what has 
been taken from it. B y  what possible reasoning, 
however, can interest at 6% be substituted for 
the return which by reason of the agreements
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between the landlord and tenant, the tenant was 
in fact receiving.

The Vice-Chancellor stated that it had been 
suggested that although the remaining land had 
been valued at $265,000, it had been sold pending 
the hearing for $300,000. Counsel for Cook did 
not offer to enlighten the parties as to the re-sale 
price of the remainder, but a new building is now 
being erected thereon.

It is, therefore, submitted, that, even if the 
method of calculation suggested by the owners 
of the fee is adopted, the results would be about 
the same, but, as the Vice-Chancellor stated, no 
principle or authority is shown to justify this 
course and we submit that the lease should be 
valued upon the basis heretofore submitted.

We, therefore, submit that the Surety Realty 
Company should be awarded out of the fund the 
sum of $104,658.23.

Costs and counsel fees should have been al-
lowed to the Surety Realty Company.

Section 85 of the Chancery Act provides that 
except where it is otherwise directed, it shall be 
in the discretion of the Court to award costs or 
not.

Section 91 of the Act permits the Chancellor to 
make such allowances by way of counsel fee 
1° the party or parties obtaining the order or 
decree as shall seem to him reasonable and 
proper, and shall direct which of the parties 
shall pay such allowances; or, where such al-
lowances are ordered to be paid out of the 
property  or funds, shall specify and direct the 
property  or funds liable therefor.
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We submit that in the instant case the Surety 
Realty Company should have been allowed its 
costs and counsel fees.

It was a successful party. Its participation in 
the fund had been denied, in toto, by the owners 
of the fee, but the Court concluded that an award 
should be made to it.

The funds were in the custody of the Court 
having been deposited there pursuant to the 
statute which directed that the Court should dis-
tribute the fund, “ to the person or persons en-
titled thereto according to law.”  (P. L. 1917, 
p. 380, Article XX, Section 23.) The duty was 
thus imposed upon the Court to distribute the 
fund among the parties in interest.

In Kocher’s Chancery Practice (Vol. 2, Sec. 
1877), it is stated:

“ The Court has power to charge a fund, 
the ownership of Which is disputed, or which 
has been realized from or is preserved by 
litigation, with the costs and expenses of 
such litigation.”

The instant case was certainly one where the 
Court should have directed that the costs of the 
litigation be paid out of the fund. The case was 
one of novel impression. New rules of pro-
cedure were adopted by the Chancellor in this 
case in order to properly bring the parties before 
the Court. The questions of law raised upon the 
distribution of the fund had never been entirely 
adjudicated in this State.

We, therefore, submit that the Surety Realty 
Company should have been allowed its costs and 
a reasonable counsel fee.

It is, therefore, respectfully submitted that an 
award of $104,658.23 should have been made to 
the Surety Realty Company as the value of its
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estate taken, and that in addition thereto its 
reasonable costs and counsel fees should have 
been paid out of the fund.

Respectfully submitted,

STEIN, STEIN & HANNOCH, 
Solicitors of Surety Realty Company.

Mer r it t  La n e , Spa u l d in g  F razer  
and Her be rt  J. H a n n o c h ,

Of Counsel.
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MEMORANDUM OF OPINION.

Filed Oct. 3, 1924, not reported

Referred to at page 4 of this brief.

IN CHANCERY OF NEW JERSEY.

Between

F r a n k  D. F o l l a n s b e e ,
Complainant,

and

T h e  Ma y or  a n d  A l d e r me n  o f  
J e r s e y  C i t y  and D a r l in g  
R e a l t y  C or po r a ti o n ,

Defendants.

Between

T h e  Ma y or  a n d  A l d e r me n  o f  
Je r s e y  C i t y ,

Complainant,

and

F r a n k  D. F o l l a n s b e e , et ad.,
Defendants.

Submitted Aug. 28, 1924. Decided Oct. 3,1924.

Fisk & Fisk, by J. Fisher Anderson, Esq., for 
the complainant, Follansbee.

Thomas J. Brogan, Esq., and Frank J. Fear- 
don, Esq., for the Mayor and Aldermen.

Benjamin Dowden, Esq., Benjamin J. Darling, 
Esq., for the Darling Realty Corporation.

On Bill, Etc. 

On
Consolidated
Cause.
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Be n t l e y , V.-C.
Being desirous of widening an existing street 

known as Bergen avenue, the defendant, the 
Mayor and Aldermen of Jersey City, adopted an 
ordinance, under “ An Act Concerning Munici-
palities,”  approved March 27, 1917, and the 
amendments thereof to effectuate that purpose. 
At that time the defendant, Darling Realty Cor-
poration, was the owner o f , certain lands and 
premises fronting on the said street, of which 
about 20 feet would be required for the improve-
ment, running entirely along the width of the 
property. The complainant was then a tenant 
of the last-mentioned defendant in the particular 
premises, under a recorded lease which, at that 
time, had a number of years yet to run. Obvi-
ously recognizing a “ right or interest”  of the 
complainant in the land in question for which he 
should be compensated in advance of the destruc-
tion thereof, the City caused notice to be served 
upon him to come in before the Commissioners 
of Assessment and prove his damages. That he 
did. When those Commissioners, however, made 
up and filed their report they failed to make any 
mention of award to the complainant and made 
but one allowance for the property taken, so far 
as this suit is concerned, to the owner of the fee, 
following Bright v. Platt (32 N. J. Eq. 362), and 
the many cases of like import. The amount of 
award, instead of being deposited with the Clerk 
of this Court, was then tendered to and eventu- 
a y accepted by the defendant company. Subse-
quently, notice was served upon the complainant 
y the municipality to quit the premises on a cer- 
. date> and he, thereupon, filed this bill pray- 
^  an ^junction and, in the alternative, that 
Jf êr Pity or the Darling Realty Corpora- 
ion be decreed to pay him the amount which 

t be found as adequate to compensate him 
or the property taken.

Now Jersey State Library
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Both before the Commissioners of Assessment 
and in the final hearing in this cause, the com-
plainant introduced proofs of the value of his 
leasehold, and in the latter proceeding the City 
produced testimony to indicate that there was 
no value thereto. On the hearing before the 
Assessment Commissioners the defendant Realty 
Company produced witnesses, fixing the value of 
the entire property to be taken, both land and 
improvement, at the sum of $53,640. The award 
made by the City was, as I recall it, $53,000, or 
within $640 of the claim made by the owner. 
In view of the natural habit of the owner of the 
property to place a high figure thereon and sel-
dom, if ever, especially in proceedings of this 
sort, to undervalue the same, it is clear to me 
that the defendant, Darling Realty Company, re-
ceived full consideration for its property without 
any deductions for encumbrances or otherwise. 
Now, it must be apparent upon the slightest con-
sideration that the demise of realty for a term 
cuts down the value of the fee to the owner 
thereof for the period of the lease, and his 
estate is diminished, as measured by money, by 
the value of the lesser estate which he has carved 
out thereof and granted to his tenant. There-
fore, if the Darling Company accepted the full 
value of the entire property and knew, as it will 
not be heard to deny that it did know, that there 
had been no award to the tenant, it has in its 
possession money that, in all fairness and hon-
esty the landlord should pay over to the one for 
whom it was intended. The complainant, guilty 
of no negligence or laches, must be compensated 
for his property, and that is flat. There can be 
no question about that, and none has, in fact, 
been raised. There is a question whether the 
complainant might have appealed (Herr v. Board 
of Education, 82 N. J. Law 610), or whether he
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might have reviewed the award by certiorari; 
but, in view of the opinion in Folley v. Passaio 
(26 N. J. Eq. 216), he is not remediless in the 
eyes of the court, no matter in which way those 
questions might be resolved.

As between the two defendants, it is far moî e 
natural and just that the Darling Realty Corpo-
ration should compensate the complainant rather 
than compel the City to pay twice for the same 
thing. The jealousy with which courts have al-
ways viewed raids upon public funds is, of 
course, known to every practitioner, even going 
to the extent of reversing the rule on voluntary 
payments where the payer is some officer or em-
ployee of the State or one of its subdivisions.

Wayne County v. Reynolds, 126 Mich. 231;
Richmond County v. Ellis, 59 N. Y. 620;
Fort Edward-v. Fish, 156 N. Y. 363;
Commonwealth v. Field, 84 Va. 26;
Bayne v. United States, 93 U. S. 642.

and to the same effect is the opinion in Lodi v. 
VanBusson, 7 N. J. L. J. 42.

I do not purpose entering upon any extended 
discussion as to the right of the complainant to 
he paid for his lease, or of a comparison of the 
language of the 1922 amendment of the act of 
1917 with the language of the original act, or 
the Eminent Domain Act of 1900, because I con-
sider it too  clear for argument that a leasehold 
is within the protection of the Constitution and 
18 contein p lated  by the 1922 act under which this 
proceeding was conducted. However, as I have 
indicated, the complainant stands before the 
court w ithout fault in seeking its protection from 
a violation of one of his most sacred fundamental 
nghts; and since it cannot be doubted that the 
mnnicipality is, to some extent, to blame for its 
present predicament, precaution must be taken
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to insure the former’s compensation by the City, 
in the event that from it, and it only, such com-
pensation may be secured. In view of the public 
importance of the improvement of the kind in-
volved herein, I will refuse an injunction, but 
only upon condition that the City enter into a 
bond in the sum of $7,500, conditioned for the 
payment to the complainant of the amount here-
inafter specified, in the event of his failure to 
collect from the Darling Realty Corporation with-
in a period which I will determine upon the 
settlement of the decree.

The proofs with regard to the value of the 
remaining term of the complainant’s lease are 
highly conflicting. The complainant maintains 
that the annual value of the lease for the remain-
ing four years and two months (because the 
complainant has not yet been disturbed by the 
condemning authority) is $1,800 while the de-
fense maintains that it is worth nothing because 
the complainant, under his lease, is obliged to 
pay the full rental value thereof. Without enter-
ing into an analysis of my calculations, and ap-
plying the doctrine of Kohl v. U. S. (91 U. S. 
367), I decide that the annual damage to the 
complainant is the sum of $1,200, totaling $5,000 
for the remainder of the term, and that amortiz-
ing the value of the fixtures still remaining upon 
the premises he is entitled to an additional allow-
ance of $1,120, or, in all, the sum of $6,120, which 
will be the amount to be contained in the defend-
ant municipality’s bond, the payment of this 
that instrument is to secure to the complainant, 
with interest and costs. Of course, in the event 
of the Darling Company appealing and the City 
refusing to furnish the bond mentioned, I will 
allow a perpetual injunction.

I will advise a decree in conformity with the 
foregoing upon two days’ notice.
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Between
The  Cit y  o f  Ne w a r k ,

Petitioner,

and

Hug h  F. Coo k , et als.,
Defendants-Appellants.

BRIEF FOR CH ARLES A. M cEUEN, ET UX., 
APPELLANTS AND RESPONDENTS.

Statement o f Case.

For the purpose of widening Washington 
street the City of Newark condemned the two 
four-story stores at the northwest corner of Mar-
ket and Washington streets, Newark, and paid 
the award into the court of chancery, $479,550. 
Both buildings were taken and razed, although 
only half the land was taken, that which lies 
southeasterly of a line extending from the north-
erly corner of the lot on Washington street to 
the westerly corner on Market street. Cook, et 
al$., are the owners in fee of a two-thirds un-
divided interest, and the holders of a tax title 
(called that for convenience) for the term of 
two hundred years, expiring in August, A. D. 
2057; of the remaining one-third, the fee is in 
Charles A. McEuen. McEuen takes the position 
that the tax title is invalid for irregularities in 
the proceedings on which it is based, and fo r  
raud in its procurement, and that the court of 

c ancery in these proceedings may hold it to be 
of no effect.

The title in 1850 was in one Leavitt, who con- 
Veyed an undivided two-thirds interest to Charles

On Appeal 
from
Chancery.
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H. Sherman and a one-third to McEuen and his 
brothers and sister, by separate deeds, February 
13, 1850. McEuen succeeded to his brothers’ 
and sister’s interest by inheritance. Title to the 
Sherman two-thirds interest passed to William 
H. Sherman and by mesne conveyances to Nehe- 
miah Perry and from Perry to Martin Burne in 
1866. About the same time Burne acquired the 
tax title. Burne remained in possession until 
his death in 1912, and Cook, et als., hold by de-
vise from him. On August 24, 1857, the property 
was sold by the City of Newark for an unpaid 
sewer assessment to John R. Weeks for two 
hundred years. He assigned to Perry and Perry 
to Burne. At the time of the assessment and 
sale the fee was in Abraham H. Sherman (who 
was also in possession) and the McEuen children, 
then infants. The assessment map designated 
Abraham H. Sherman as the owner of the lot; 
the McEuens were not parties to the proceed-
ings. The deed to the McEuens did not come to 
their knowledge until 1869, and 1870 they brought 
an action in the Supreme Court against Burne 
to recover possession of their interest, and judg-
ment was rendered against them. The “ pho- 
nographer’s ”  transcript of his notes of the trial 
at the September term, 1870, of the Essex Cir-
cuit is in evidence, without objection, and from it 
it appears that Abraham H. Sherman, the co- 
tenant of the McEuens, furnished Weeks, the 
purchaser of the tax title, with the purchase 
price the day after the. sale, and that Weeks, at 
the instance of Sherman, assigned the certificate 
of sale to Perry in 1861, who assigned it to 
Burne in 1866. Justice Depue, presiding, held 
the certificate of sale to be in due form and that 
the proceedings upon which it was founded could 
not be attacked collaterally, but only o n  review 
by certiorari, as provided by the then recent act
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of 1869, now Section 15 of the Sale of Lands Act 
(C. S. 4679); that the question of fraud, because 
Sherman procured the tax sale of Weeks instead 
of paying the assessment, or of a resulting trust 
because the purchase price was paid by Weeks, 
the co-tenant, was cognizable only in equity, and 
left to the jury the single, question whether the 
money was furnished by Sherman to Weeks to 
procure the certificate of sale or paid to him to 
satisfy and extinguish the tax title, and if the 
latter they must find for the plaintiff; and the 
jury found that it was not so paid. Nothing 
further was done until just before the award in 
these proceedings (1925) when McEuen applied 
to the Chief Justice for a writ of certiorari, and, 
being refused, applied to the Supreme Court, and 
upon denial on the ground of laches (re.. Mc-
Euen, 4 A. R. 548), appealed to the Court of 
Appeals.

The court of chancery decreed that the clerk 
of that court pay to Charles A. McEuen or to 
his solicitor of record the sum of $46.85, together 
with any interest that might have accrued there-
on from the date of the deposit of the fund with 
the clerk, which sum when so paid “  shall be in 
full satisfaction and discharge of any and all 
interest which the said Charles A. McEuen may 
have in the fund on deposit. ’ ’

The decree of the court of chancery denied 
the right of Charles A. McEuen to participate 
m the fund as the owner of an undivided one- 
tbird interest in the fee to the lands taken, and 
assigned to him only the sum of $46.85 as the 
present value of an estate in reversion in one- 
t ird of the lands condemned after the expira- 
hon of the term alleged to have been granted by

e assessment sale certificate issued to John R.
eeks by the City of Newark.



;4

The question involved is the jurisdiction of the 
court of chancery to examine the title or interest 
actually granted to John R. Weeks by the assess-
ment sale certificate, although no review of the 
proceedings upon which the certificate is founded 
has been had in the Supreme Court, and to 
ascertain and decree the right of Charles A. 
McEuen to one-third of the fund in court.

The court of chancery held that jurisdiction 
to set aside the sale certificate is exclusively in 
the Supreme Court (case, p. 216, 1. 17, &c.) and 
did not ascertain or determine the extent of 
the interest actually granted or conveyed to 
John R. Weeks by the sale certificate and the 
right of Charles A. McEuen to receive onedhird 
of the fund, although from the proved facts in 
the case it is apparent that the City of Newark 
never had any power to convey, and in fact 
did not convey, to John R. Weeks more than an 
undivided two-thirds interest in the property, 
and that the remaining one-third interest is in 
Charles A. McEuen, free from any limitation at 
this time to repossess himself of that interest.

Grounds of Appeal.

Charles A. McEuen appeals because he be-
lieves that the statute under which the proceed-
ings were had in the court of chancery confers 
complete jurisdiction upon that court to examine 
the proceedings upon which the sale certificate is 
founded to the same extent as the Supreme Court 
might review such proceedings by writ of cer-
tiorari.

That the court of chancery has such jurisdic-
tion because the right of Charles A. McEuen to 
possession of the land condemned no longer 
exists because the City of Newark has taken ex-
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elusive possession thereof, and the conrt of 
chancery must ascertain the actual title and 
interest in the fund, notwithstanding the sale 
certificate to John R. McEuen.

That the law is deficient in not making provi-
sion for ascertaining the actual title or interest 
of claimants to the land, when the law allowed 
the possession of the land to be taken exclusively 
by the City of Newark, thus rendering the right 
of action in ejectment of no avail to the claim-
ant. The court of chancery then has jurisdiction 
of the whole matter.

Under the circumstances proven in this case 
the court of chancery should have decreed that 
Charles A. McEuen is entitled to one-third of 
the fund.

That the decree in this case is contrary to the 
established law of this state in that it deprives 
McEuen of his property without due process of 
law.

That the decree in this case is contrary to 
the provisions of the Fourteenth Amendment to 
the Constitution of the United States in that it 
deprives McEuen of his property without due 
process of law.

Charles A. McEuen is the owner of an un-
divided one-third interest in fee in the lands 
which were condemned by the City of Newark,

e amount of the award having been brought 
lnto this court for distribution.

On January 14, 1925, before the award was 
hnally agreed upon, Charles A. McEuen notified 
,le ^ y  of his claim and signified his assent to
o condemnation proceedings and such award 

as should be made; in his application filed in
18 Proceeding he has again signified his assent
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to the condemnation proceedings and tendered 
himself ready to execute any and all appear-
ances and consents to be bound by the condem-
nation proceedings, reserving only his claim to 
one-third of the damages awarded in lien of his 
estate in the lands. By an order made in this 
matter on the 6th day of October, 1925, he was 
ordered to file his application in writing indicat-
ing what claim or interest he had in the moneys 
deposited; having received notice of this order, 
McEuen and his wife have filed such application, 
attended the hearing and put in evidence and 
proofs of his claim, which arises as follows:

On February 13, 1850, David Leavitt, being 
the owner in fee of the premises in question, 
conveyed a two-thirds interest therein to Charles 
A. Sherman and on the same day conveyed a 
one-third interest to this applicant, Charles A. 
McEuen, his two brothers and sister ; the 
brothers and sister of Charles A. McEuen having 
died intestate without issue and without leaving 
wives or husbands, Charles A. McEuen is now 
the owner of the entire undivided one-third in-
terest conveyed by Leavitt to the McEuens.

At the time of these conveyances the McEuen 
grantees were all minors and under fifteen years 
of age. Thé McEuen deed was duly delivered 
according to its acknowledgment on February 
19, 1850, but did not come to the knowledge 
of the McEuens until 1869. This deed was re-
corded January 14, 1870 (R. 14, 587).

The deed to Charles A. Sherman w as recorded 
March 14, 1851. Charles A. Sherman on Marc 
15, 1851, gave a mortgage on his two-thirds in 
terest to one Lemassena; this m ortgage was 
foreclosed and Charles A. Sherman’s two-thir s 
interest was conveyed to Abraham H. Sherman 
at the foreclosure sale on November 26, 1852.
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Abraham H. Sherman was a lawyer (case, p. 
62). He had possession of the property and 
treated it as his own until 1860 (addition to 
printed case).

In 1856 Abraham H. Sherman gave a mortgage 
on his two-thirds interest, so described in the 
mortgage, to Mutual Benefit Life Insurance Co. 
(N. 3, 339).

On August 6, 1856, the City of Newark au-
thorized the construction of a sewer passing the 
property and appointed Commissioners to assess 
the expense “ upon the owners of the property 
benefited thereby. * ’ The Commissioners were
directed to proceed in such assessment in the 
manner provided by the charter of the City of 
Newark.

On December 5, 1856, the Commissioners re-
ported the assessment upon the owners of the 
property benefited and filed their report and map 
in the City Hall. This map shows the lot in 
question, designates it as Lot No. 259 wTth Abra-
ham H. Sherman as the owner. No assessment 
was made upon any other person as an owner 
of the lot (case, p. 51, 1. 30, &c.).

On June 5, 1857, the Common Council directed 
that the land be advertised and sold for tbe pur-
pose o f raising the amount so assessed upon the 
owner o f the property. The sale was advertised, 
the property being described as Lot 259 on the 
maP and the “ reputed owner”  as Abraham H. 
Sherman (case, p. 53, 11. 20, et seq., and p. 54).

On August 24, 1857, the property was sold to 
o n R. Meeks for $178.68 and a sale certificate 

Weeks dated November 5,
• On August 25, 1857, the day after the 

®ae, Abraham H. Sherman gave his check to 
o h R. Weeks for $178 and cash sixty-eight
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cents, the money being paid to Weeks to hold 
the sale certificate for the benefit of Abraham 
H. Sherman (See Sherman’s and Weeks’ testi-
mony in addition to state of the case). The sale 
certificate was not recorded until December 12, 
1882 (Q. 21, 425).

On June 5, 1861, at the request of Abraham H. 
Sherman, Weeks assigned the sale certificate to 
Nehemiah Perry, and on May 9, 1866, Perry as-
signed the sale certificate to Martin Burne, who 
died in 1912, and under whose will Hugh F. Cook 
and others of his devisees now hold the property.

Perry, on May 29, 1860, at a sheriff’s sale held 
by virtue of eight writs of execution aggregating 
$3,000, bought the interest of which Abraham 
H. Sherman was seized on August 15, 1859; 
October 10, 1859; October 19, 1859; October 20, 
1859; November 2, 1859, and January 10, 1860, 
for $140. All that Perry took by that deed was 
the remainder in the two-thirds interest of Abra-
ham H. Sherman after the expiration of the 
two hundred years for which Sherman’s interest 
had been sold (addition to state of the case).

On April 23, 1861, the mortgage given by 
Abraham H. Sherman to the Mutual Benefit 
Life Insurance Co. was foreclosed and the 
sheriff conveyed Abraham H. Sherman’s two- 
thirds interest to Perry for $10,650, and on May 
10, 1866, Perry executed a deed purporting to 
convey the whole of the premises in question to 
Martin Burne for $17,600.

In 1869 Abraham H. Sherman prod u ced  the 
deed from Leavitt to the McEuen ch ildren , who 
recorded it January 14, 1870 (R. 14, 587), and 
in 1870 the McEuens then living in stitu ted  an 
ejectment suit in the New Jersey Supreme Court 
to recover possession of their one-third interest
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against Martin Bnrne, which resulted in a judg-
ment in favor of Burne solely because of the 
assessment sale of October 1, 1857, and the Act 
of 1869 forbidding any attack on such sales cer-
tificates except by writ of certiorari, which might 
be had at any time. The question of fraud or a 
resulting trust was ruled out at the trial as not 
being cognizable in a court of law (see case, p.
277,1. 30). The payment of $178.68 by Sherman 
to Weeks was confined to the question whether 
it was paid to redeem the property or to provide 
the money for its purchase at the assessment 
sale, and the jury found apparently that the 
money was paid to procure the purchase of the 
property at the assessment sale (case, p. 273, 1. 
20, &c.).

In 1868 the Fourteenth Amendment to the 
Constitution of the United States was adopted 
declaring that no one should be deprived of his 
property without due process of law.

In 1869 the act was passed depriving the Mc- 
Euens of the right to attack the sale certificate 
in ejectment proceedings, and substituting there-
for the right to review the proceedings by cer-
tiorari at any time. Burne interposed that act 
in his defense to the ejectment suit and obtained 
a judgment in his favor on that ground alone 
(case, p. 270, and addition to case).

The fo r e g o in g  fa c t s  w e r e  p r o v e n  a t  th e  e je c t -
ment suit, as w il l  a p p e a r  b y  a  p e r u s a l  o f  th a t  
record.

As to the assessment for the sewer in 1856, 
see the stipulation read into the evidence and a 
c°py of the advertisement; also copy of tax cer-
tificate attached to the bill of particulars in the 
ejectment suit which has as part of the assign-
ment from Weeks to Perry or from Perry to
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Burne a certificate by the Treasurer of the City 
of Newark that he sold the lot in question to 
Weeks as the property of Abraham H. Sherman.

Note also that the assignment from Weeks to 
Perry and from Perry to Burne mentions that 
the property sold was the property of Abraham 
H. Sherman.

Before the award for these condemnation pro-
ceedings was completed and the money paid into 
court Charles A. McEuen applied to the Chief 
Justice in Newark for a writ of certiorari to 
review the sale for the assessment above men-
tioned. The Chief Justice denied the writ on 
the ground of gross laches. McEuen then filed 
his affidavit and reasons in the office of the clerk 
of the Supreme Court and applied to the Su-
preme Court in banc for a writ of certiorari to 
review the sale certificate. This application was 
heard by Part III of the Supreme Court on Jan-
uary 21, 1926. The devisees of Burne appeared 
on that application and filed a brief protesting 
against the allowance of the writ on the ground 
of the lapse of time, and on March 5, 1926, the 
Supreme Court filed an opinion mentioning that 
a number of reasons for granting the writ had 
been filed, but in the exercise of an inherent 
power and right the court denied the application 
on the ground of laches.

On motion of counsel for the Burne devisees 
judgment was entered denying the application 
for the writ on the ground of laches (case, p- 55) 
and an appeal has been taken to the Court of 
Errors and Appeals.
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BRIEF OF ARGUMENT.

Right to Relief.

A writ of certiorari in aid of ejectment since 
1869 is a writ of right and lapse of time will not 
cure the defect in the proceedings.

Baxter v. Jersey City, 7 Vroom 188:
Speer v. Passaic, 9 Vroom 168;
Evans v. Jersey City, 6 Vroom 381;
Graham v. Paterson, % Vroom 380;
Woodbridge v. Allen, 14 Vroom 263;
Lehigh Valley R. R. Co. v. Newark, 15 

Vroom 323;
Brooks v. Union, 68 Law 133;
Walsh v. Newark, 78 Law 168;
Groel v. Newark, 78 Law 142;
Bozarth v. Egg Harbor City, 89 Atl. 920;
Mitsch v. Riverside, 92 Atl. 436.
See also State v. Wood, 23 L. 560. 

Jurisdiction of the court of chancery.

Ejectment will not aid McEuen in this pro-
ceeding. He cannot now be put into possession 
of the land condemned, for that has been taken 
by the City, and neither the Burne devisees or 
McEuen can have possession under their old 
titles.

McEuen having in fact joined in and assented 
to the condemnation proceedings is now in this 
court seeking to gain possession of the money 
paid by the City for his property; that is, one- 
third of the award less the value of the building 
as later suggested.

Vs ejectment will not assist him, this court 
should apply the same principles that a court 
0 law should apply upon an application for a 
writ of certiorari in aid of ejectment which 
McEuen can still have as to the part of the
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property not taken by the City, in addition to 
such principles of equity as may be applied by 
this court.

As lapse of time would not bar the right to 
the writ at law, such lapse should not in equity 
bar his right to relief.

From the cases cited above it appears that 
the proper practice at law is to grant the writ, 
leaving the result of the lapse of time to be set-
tled in the ejectment proceedings to follow.

Baxter v. Jersey City, supra;
Graham v. Paterson, supra, at p. 385;
Also Speer v. Passaic, supra, at p. 425.

The New Jersey cases only go to the extent of 
holding that delay jn applying for a writ of cer-
tiorari in these cases will bar the prosecutor 
from attacking the proceedings prior to the 
assessment.

Mr. McEuen does not attack the assessment 
made upon Sherman nor the sale of Sherman’s 
interest. He does not seek to set aside the sale 
certificate except in so far as it prevents him 
from regaining his property. The City has re-
ceived the money for the assessment and th,e 
costs of the sale and received the money from 
Sherman. Weeks knew it, Perry knew it when it 
happened, or shortly after, and Martin Burne 
knew it at the trial of the ejectment suit, yet he 
interposed the Act of 1869 to keep out the Mc- 
Euens.

In Graham v. Paterson, at page 384, the court 
says:

‘ ‘ The language used by the framer of the 
act (1869), that the proceedings may be re-
viewed by certiorari at any time, indicate 
an intention not to deprive the citizen in any 
case of a remedy of right to remove from
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his way a conveyance which obstructs him 
in the enjoyment of his property, and which 
has only the form and not the substance of 
law to sustain it.”

The assessment having been paid, the objec-
tion that a public work which has benefited the 
prosecutor of the writ may have to be paid for 
by a general levy is not present in this case.

As under the Act of 1869 and the decisions of 
the New jersey courts from the passage of that 
act down to this time, mere lapse of time is not 
a bar to McEuen having the state’s writ of cer-
tiorari. Is there anything in this aspect of the 
case which would render it just or equitable to 
dismiss his claim f

The Burne devisees are in possession of prop-
erty belonging to McEuen. The McEuens were 
never assessed and therefore no sale of their 
property could lawfully be made. It is only for 
the non-payment of an assessment upon the 
owners of the property benefited that a sale can 
be made.

The assessment was made on Sherman alone 
when the McEuens were minors. The ejectment 
suit was tried in 1870, when all the parties to 
the transaction were alive and their testimony 
was taken.

In Woodbridge v. Allen, supra, at p. 270, the 
court says:

“ A purchaser at a tax sale is bound to 
inquire as to the proceedings anterior to the 
sale. It is a condition precedent to the pass-
ing of titles at such sales, that all the pro-
ceedings of the officers, who have anything 
to do with the assessment and collection of 
taxes or with the advertisement and sale of 
the property, shall be in compliance with 
the statute authorizing, the sale.



14

“ The onus probandi is upon the purchaser, 
and he must show affirmatively that every-
thing has been done which the statute makes 
essential to the due execution of the power.”

Can anyone doubt that Sherman brought about 
the assessment sale; that Sherman’s purpose 
was to shut off the McEuen children; that Perry 
knew of the arrangement between Sherman and 
Weeks and Burne also knew of it—else why the 
sheriff ’s deeds to Perry, which conveyed nothing 
but a remainder in Sherman’s two-thirds after 
the expiration of the two hundred year term, 
and in turn the deeds from Perry to Burne, 
which conveyed nothing more?

Weeks did not record the sale certificate; it 
was not placed upon record in the county clerk’s 
office until long after the ejectment suit.

Burne by invoking the Act of 1869. interposed 
only the form and not the substance of law 
against the McEuen claim.

Graham v. Paterson, supra.
Burne, however, produced this legal situation. 

By virtue of the judgment in ejectment he held 
the lands subject to the right of McEuen to ex-
amine his title by writ of certiorari at any time 
during the balance of his term of two hundred 
years.

He had solemnly declared and proven that he 
held only by virtue of his assessment sale cer-
tificate. Therefore he could never claim title 
by adverse possession.

Possession under a tax or assessment lease for 
a term of years is not adverse to the title of the 
owners in fee, but is in subordination thereto. 

37 Cyc. 1471.
Miller v. Warren, 94 N. Y. App. Div- 

87 N. Y. Suppl. 1011 (affirmed in 182 N. Y. 
539; 75 N. E. 1131).
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Moreover, Burne held as a co-tenant of the 
McEuens, and the presumption is that he was 
keeping possession not only for himself but also 
for his co-tenants according to their respective 
rights.

Parker v. Merrimac River Locks, 3 Met. 
(Mass.) 91.

“ The mere fact that the claimant has had 
possession of the lands for the statutory 
period will not suffice to satisfy the rule re-
quiring the disseisor's possession to be hos-
tile, as was said by C. J. Marshall, ‘ It would 
shock that sense of right which must be felt 
equally by legislators and by judges if a 
possession which was permissive and en-
tirely consistent with the title of another 
should silently bar that title.’ ”

Kirk v. Smith, 9 Wheat. (U. S.) 241.

In Van Wickle v. Alpaugh, 3 N. J. L. 44, 452, 
the court says:

“ It is unquestionably true that where one 
man possesses the land of another by his 
consent, and without any claim of right in 
himself, even for a hundred years, the stat-
ute of limitations will not bar a recovery ; 
and the reason is obvious. The owners can-
not have a cause of action against a man 
who possesses his land with his approbation 
and consent.”

In the present case Martin Burne and his 
devisees have had possession of the property 
since the passage of the Act of 1869 and the 
judgment in the ejectment suit, by consent of the 
McEuen grantees, who could at any time, in the 
language of the statute, sue out a writ of cer-
tiorari for the purpose of setting aside the as-
sessment sale certificate, so far as the one-third 
interest of the McEuens was concerned.

Possession, per se, evidences no more than the 
mere fact of present occupation by right, for law
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will not presume a wrong ; and that possession 
is just as consistent with a present interest, 
under a lease for years or for life, as in fee. 
From the very nature of the case, therefore, it 
must depend upon the collateral circumstances, 
which are the quality and extent of the interest 
claimed by the parties ; and to that extent, and to 
that only, will thè presumption of law go in his 
favor.

Ricard v. Williams, 7 Wheat. (U. S.) 59, 
105.

The claim must be of title or ownership in fee 
and to be of any avail must be of the entire title, 
not simply a part of it. Accordingly, no right in 
the fee can be acquired by adverse possession 
under a claim of a term of years under a lease.

Bedell v. Shaw, 59 N. Y. 46;
Obermeyer v. Behn, 123 App. Div. 440; 

N. Y. S. 289 (affirmed 195 N. Y. 588; 89 N. E. 
1106).

It should be borne in mind that the right to 
attack the assessment sale certificate in eject-
ment existed when the assessment and sale were 
made ; that right continued from 1857, when the 
sale was made, until the Act of 1869 shut off 
that right and substituted the right to a writ of 
certiorari to review such sales; a lso  that the 
Fourteenth Amendment to the C onstitu tion  of 
the United States was adopted in 1868 declaring 
that no one should be deprived of his property 
without due process of law; also that the law 
as it then existed was applied in the ejectment 
suit in 1870.

The judgment in the ejectment suit settled the 
law between the parties to that suit to the effect 
that the McEueUs had no right to the possession  
of their one-third interest in the lands until the
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proceedings which produced the sale certificate 
had been reviewed by a writ of certiorari, which 
might be had at any time. That judgment is in 
full force and effect today so far as it prevents 
the lapse of time from interfering with the Mc- 
Euen rights.

The test to determine when a cause of action 
has accrued is to ascertain the time when the 
plaintiff could first maintain his action to a suc-
cessful result. The fact that he might have 
previously brought a premature or groundless 
action is immaterial.

Culver v. Culver, 31 N. J. Eq. 448;
French v. Higgins, 66 L. 579;
Larason v. Lambert, 12 L. 247.

The statute under which these proceedings are 
being had in this court was not passed until long 
after the ejectment suit of 1870, and under that 
statute the City was empowered to take posses-
sion of the property condemned once the award 
had been made. (An act concerning municipali-
ties, P. L. 1917, Ch. 152.)

This court must deal with the situation as it 
exists. Neither McEuen nor the Burne devisees 
have any right to the possession of the lands; 
no writ of execution in ejectment would enable 
the sheriff to put either of the parties in pos-
session of the lands condemned.

In Graham v. Paterson, supra, at page 384, the 
court says:

U r̂ #ie Jau&ua8‘e used by the. framer of the 
act * * * indicates an intention not to
deprive the citizen in any case of a remedy 
ot right to remove from his way a convey-
ance which obstructs him in the enjoyment 
ot his property, and which has only the 
form and not the substance of the law to 
sustain it.”
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In Baltimore $  N. Y. R. R. Co. v. Bouvier 62 
Atl. 868, the court says (p. 876):

i ‘ I understood the defendant to place him-
self on the ground that all these equitable 
considerations are barred by the action and 
judgment of ejectment; that the relation 
between the railroad company and the orig-
inal grantors, and himself as their successor, 
is entirely changed by the judgment in eject-
ment ; and that that judgment gives Bouvier 
a new, independent, solidified and crystalized 
title, which in some mysterious way bars 
the exercise, or rather the application, of 
any equitable principles. I am unable to 
take that viewi, or to see the least force in 
the argument presented in its support. A 
proceeding in ejectment is simply one to 
obtain possession of land. In order to suc-
ceed, the plaintiff therein must show that 
at the time he commenced his suit he was 
entitled to such possession. He need show 
no more. Nothing else is put in issue. The 
character or extent of the title, whether in 
fee, or in pledge, or for a term of years, or 
for a single year, is not put in issue nor 
determined by the court, if it be in the 
plaintiff’s favor. Nor is the character or 
quality o f the right, whatever it may be, 
upon which the plaintiff recovered, in the 
least degree affected, increased, or strength-
ened, by a judgment in his favor. He obtains 
no new title, nor anything in the nature of 
a new title, but simply a declaration of the 
court to the effect that by virtue of the 
right which he had at the commencement of 
the suit he is entitled to take possession, etc. 
(reciting form of judgment). Clearly, then, 
we must look beyond the record for the 
real character of defendant’s title. And 
when we do so we find that it rests on a 
forfeiture, and all that is conclusively settled 
by the judgment in ejectment is that the for-
feiture has actually taken place, with all its 
legal consequences. * * * If the defend-
ant has an equitable defense, it is undis-
turbed by the judgment in ejectment.
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, The Vice-Chancellor in that case ruled that the 
complainant was properly in court upon the 
principle that equity is correction of the law 
wherein by reason of its universality it is defi-
cient. He cites Mr. Justice Storey, Sec. 1316, 
page 877:

“ It may well be said that the folly of 
one man cannot authorize gross oppression 
on the other side.1 ’

Citing Prof. Pomeroy, Sec, 451, page 878:
“ Although the agreement is not one meas-

urable by a pecuniary' compensation, still, if 
the party bound by it has been prevented 
from an exact fulfilment, so that a forfeiture 
is incurred, by unavoidable accident, by 
fraud, by surprise, or by ignorance, not 
wilful, a court of equity will interpose and 
relieve him from the forfeiture so caused. ”

He further cites Sec. 452, in effect that, even 
where the fault is without what may be termed 
equitable excuse, ”  relief may be granted. In 

the Bouvier case the court of chancery examined 
the title notwithstanding the judgment in eject-
ment and granted relief to the real owner.

Can it be said that McEuen has been wilfully 
negligent when the Act of 1869 gave him the 
dght to review the sale certificate at any time, 
and the unbroken line of decisions from that 
time to the present day holds that the law court 
should grant the writ of certiorari no matter 
"hat time has elapsed?

Barter v. Jersey City, 7 Vr. 188, at p. 428.

am aware that there must be some limit of 
ime and I take it that that limit is the limit set 
y the purchaser himself at the sale for the un-

paid assessment. The Legislature could not 
now for what term the purchaser would bid in 
e property, and, therefore, allowed a review
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of the proceedings to the full extent of that term 
by permitting the review to be had at any time.

A judicial decision changing the settled con-
struction of a statute is equivalent to a change, 
in the statute itself and is unconstitutional as 
an infringement upon the powers granted to the 
Legislature by the Constitution (12 C. J., p. 990).

A purchaser of real estate is chargeable with 
notice of such facts affecting the title as may be 
ascertained by reference to the chain of title of 
such property as set forth upon the public rec-
ords.

In New Jersey, where titles to real estate are 
of record, it is the duty of a purchaser in the 
absence of any special agreement, to search the 
public records for himself and make a complete 
examination of such records for such informa-
tion as they may contain regarding the validity 
of the title of the real estate he would purchase.

Bock v. Koch, 131 Atl. 891, E. A.;
Freedman v. Kensiad Real Estate Co., 131 

Atl. 917.

McEuen’s rights have existed unimpaired until 
this condemnation proceeding; then he acted 
promptly. He notified the City of his claim; he 
applied for a writ of certiorari and gave notice 
to the Burne devisees; he has assented to the 
award.

There is no possible chance of the City of 
Newark losing the money it collected for the 
building of the sewer. Lapse of time is no 
obstacle.

There are no intervening parties nor innocent 
purchasers without notice.

The award in the condemnation proceedings 
allots so much for the land taken and damages



21

to the part left, and an additional sum for the 
value of the building (ease, p. 47, 1. 21). Apply-
ing the principles of equity laid down by this 
court in Baltimore & N. Y. R. R. Co. v. Bouvier, 
supra, McEuen might not be allowed to receive 
any part of the award for the value of the build-
ing, he not having contributed anything to the 
cost of its construction. If McEuen is not to 
be allowed any part of the award for the value 
of the building he should not be charged with 
any part of the distribution made to the lessees 
of that building.

As the Burne devisees have enjoyed McEuen’s 
one-third interest in the property for all of these 
years, it is only proper that they should have 
paid the taxes and assessments thereon.

In Welles v. Schaffer, 129 Atl. 622, the court 
says:

“ The court will seize 'upon the slightest 
flaw of substance in tax sales to restore the 
property to the owners. The judicial atti-
tude towards tax sales is reflected in the 
principle reiterated by Vice-Chancellor Lewis 
in Harrington v. Horster, 108 Atl. 150: ‘ The 
sale of land for non-payment of taxes is such 
an extreme interference with private prop-
erty that the law guards the rights of the 
owners with the utmost care. The due per-
formance of every step in the proceedings, 
even in the most minute particulars, is a con-
dition precedent to the validity of the sale, 
and the deed to the purchaser must contain 
all the statutory requirements. ’ ’ ’

In Woodbridge v. Allen, supra, Justice Depue, 
speaking for the Court of Errors and Appeals, 
says at page 271:

The recital in the declaration of sale or 
conveyance that the sale was made pursuant 
.o tile* statute, without setting forth the facts, 
18 not a sufficient averment of compliance
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with the statute. * * * a recital that he 
advertised or made sale according to law or 
pursuant to the statute has never been con-
sidered as showing compliance with the 
statute. ■ ’

I f there is any laches in this case it is on the 
part of Martin Burne and his devisees, for if 
anything occurred since the sale or the eject-
ment suit which gave them a better title than the 
sale certificate, they have been in possession of 
the property ever since, and could have insti-
tuted proceedings to quiet title if they had any 
rights to assert. I do not know of any such 
rights nor can I conceive of any.

The refusal of the Supreme Court to grant 
the writ of certiorari accomplishes nothing; it 
decides nothing. It leaves the question at issue 
free to be agitated in that court or a co-ordinate 
tribunal.

State v. Wood, 23 N. J. L. 560, p. 564.

The act of the Burne devisees in appearing in 
the Supreme Court upon the application for the 
writ of certiorari and filing a brief urging a 
denial of the writ on the ground of lapse of time, 
after having pleaded the Act of 1869 as an ob-
struction to McEuen’s right to possession, is an 
inequitable act and gives jurisdiction to the court 
of chancery.

The deed from Perry to Burne referred to 
in the bill of particulars, which was made on 
May 10, 1866, while it in fact conveyed nothing 
more than Sherman’s remainder in his two-thirds 
interest in the property after the lapse of the 
two hundred year term, on its face purports to 
convey the entire title and after sixty years might 
be successfully pleaded in bar of the McEuen 
rights under our statute of limitations, thus 
Causing McEuen not only to lose his present
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right to participate in this fund but also to lose 
his estate of one-third in remainder which Me- 
Euen still owns.

I can see no equity in favor of Martin Burne 
or his devisees. Their efforts have not increased 
the value of the land. It is located where it 
always has been. For the building erected by 
Burne the City has made a separate award, so 
that there is no difficulty as to paying Burne for 
the money expended by him in improvements.

On page 68 of Mr. McEuen’s testimony (1. 30) 
he told the court that his brother had applied to 
Mr. Burne to give him something for the Mc- 
Euen interest and Mr. Burne would not do it.

Q (Mr. E gner): What did he say?
A (Witness): He said he would hold 

the property and would not pay anything 
and my brother could not get a dollar out 
of him for this property.

This is clearly hearsay, the statement was not 
elicited by any question from counsel, the wit-
ness was eighty years old when on the stand and 
was evidently in an excited condition; on the 
previous page the witness had testified that he 
had never asked either Mr. Burne or any of his 
representatives or successors for any of the in-
come of the property. Besides being hearsay, it 
is not competent to establish adverse possession 
because Burne was only claiming under his lease 
or sale certificate.

B esides claiming his estate and interest under 
the law of New Jersey, Mr. McEuen expressly 
contends that to deny him his one-third interest in

18 wh°le fund is in violation of the Constitu- 
101i the United States, because such denial 

would deprive Mr. McEuen of his property with-
out due process of law.
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The act (P. L. 1917, Ch. 152) under which 
these proceedings are had, provides for the 
making of an award for the land condemned; it 
permits the City to take possession of the land; 
it provides for the payment of the award into 
the court of chancery and by Section 23 it con-
fers jurisdiction on the court of chancery to 
distribute that award according to law.

The possession of the land having been elim-
inated by that statute, the statute placed the 
fund representing the land in the court of 
chancery which has complete equity jurisdiction; 
in addition to its equity jurisdiction the statute 
expressly by the use of the phrase “  according to 
law”  conferred all the jurisdiction that any law 
court then had to deal with any question that 
might be raised as to the real right to the fund.

I f not, the statute, and the action of the City 
having deprived all others of the right to posses-
sion, renders a suit in ejectment, of no avail- 
all the defendant need do is plead that he is not 
possessed, prove the possession of the City, and 
the plaintiff can proceed no further. If this he 
true, then the law is deficient in not providing a 
method of trying out the plaintiff’s claim, and 
equity has jurisdiction.

But MeEuen asserts that the act did provide 
for all contingencies and conferred plenary 
jurisdiction upon the court of chancery.

If the court of chancery has ju risd iction  it 
will settle all questions, legal and equitable.

Bullock v. Adams, 20 N. J. E. 367;
Hecker v. Caskey, 1 N. J. E. 427;
Mosser v. Bequest Mining Co., 26 N. J. E* 

200;
Melick v. Cross, 62 Eq. 545.
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Mr. McEuen is asking only for the restoration 
of his property, secured to him by the law of this 
State and the Constitution of the United States.

The McEuens did not ask for the allowance 
of counsel fees in the court of chancery, and 
do not appeal from that part of the decree deny-
ing counsel fees.

Respectfully submitted,

CECIL H. Mac MAHON, 
Solicitor for and o f Counsel with*
Mr. and Mrs. Charles A. McEuen.
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REPLY BRIEF ON BEHALF OF HUGH F. 
COOK, et als.

There are a few matters which we desire to 
suggest in answer to some of the arguments 
made in the briefs filed on behalf of the other 
appellants.

In arguing that the “ destruction by fire or 
otherwise provision of the landlord and tenant 
act does not apply to destruction of the leased 
building as the result of condemnation proceed-

\TC°U11Sel r e f e r  t0 th e  case o f  In re willcox>* Y. Supp. 141. For reasons we have al- 
ea y suggested in our brief, as well as for the 

reasons suggested by the Vice-Chancellor in his 
opinion below, we submit it is obvious that the 
ew ork Court based its decision upon a prem- 

<?6 at is not tenable, namely, that the words
ini ° er^?se must receive an ejusdem generis 

erpretation. W e submit it needs no argument 
emonstrate that the very broad words “ or

i ¡ s s i r entitled to quite the contrary
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“““ «it store and the third and fourth floors
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than the amount of rental which the Surety 
Bealty Company was actually receiving there-
from. In view, however, of the apparent weight 
being given in the briefs to the alleged offer of 
$5,000 a year for the third and fourth floors, 
made by Harrington, it is well to refer to the 
testimony, which is alleged to support this state-
ment. The only reference in the record to this 
alleged circumstance is found on page 181. Mr. 
Harrington there testified:

“ Q Did you ever have negotiations with 
Mr. Kamm as to the signing of a lease? A 
Well, I made Mr. Kamm an offer for the 
premises.

Q How much did you offer him? A 
$5,000.

Q Did he accept it? A No,
Q Give any reason for refusing it? A 

He walked away from me.
Q Say anything? A Nothing.”

There is not another word in the record with re-
spect to this alleged offer.

Here it is most significant to note that Mr. 
Kamm, although a witness himself, did not men-
tion this supposed offer, although it is incon-
ceivable that he would have overlooked it if 
made, in view of the attitude taken in his peti-
tion and by his counsel as to the alleged greater 
rental value of the leased premises. Further-
more, the suggestion that he merely walked 
away when made this offer, which w as prac-
tically double the amount he was then receiving 
for the third and fourth floors, is unbelievable. 
Mr. Kamm would have run no risk in making 
a term lease with Mr. Harrington, and appar-
ently the possible condemnation did not render 
Harrington unwilling to make this larger oner, 
if his testimony is to be believed. Furtherm ore, 
if Mr. Kamm knew that these condemnation pro-
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ceedings were coming, why did he not do the 
very obvious thing of making a lease, which 
would have definitely established this higher 
rental value of the third and fourth floors? The 
only reasonable conclusion is that there was 
something in connection with this alleged offer 
which has not been brought out and that Mr. 
Kamm really never had the opportunity to rent 
for this larger sum the third and fourth floors 
in the condition which they were at the time of 
the condemnation proceedings.

In the brief filed on behalf of the Surety 
Realty Company, the statement is made several 
times that the value* of the remaining lands was 
$265,000. The same statement is made in the 
opinion of the Vice-Chancellor.

As we pointed out in our main brief, however, 
this was the testimony of Mr. Berry as to the 
value of the lands at the time of the hearing. 
That took into account the benefit to the remain-
ing portion, by reason of the establishment of 
the new line of Washington street and the con-
sequent street frontage thereon of some 116 
feet. For this improvement the owners of the 
remainder must still pay through an assessment 
or benefits which has not yet been made. The 

only proper inquiry is as to the value of. that 
ract in the condition it was after the property 
âs taken by the City and without regard to the 

improvement for which the landowners must 
still pay. As shown in our brief, the only testi-
mony as to the value of this interior plot was 

at of Mr. Houston, who placed it at $130,000 
IP; 195). We submit, therefore, that it is not 
air t° charge as against the owners an alleged 
aue for the remainder, which takes into ac- 
oun the benefit conferred thereon by the estab- 
s ment of the new street line.
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We are quite confident, for the reasons shown 
in our brief, that neither McDonald Company, 
nor the Liggett Company were entitled to any 
award. For that reason, we did not argue in 
our brief the further question as to whom any 
possible award in their favor should be charged 
against. Should this question become important, 
we submit that any allowance to either the Mc-
Donald Company or the Liggett Company would 
necessarily have to come out of the award made 
to the Surety Realty Company. Neither the Mc-
Donald Company nor the Liggett Company were 
in any privity with the landowners, whose con-
tract relations were confined to the Surety 
Realty Company alone. Neither the McDonald 
Company nor the Liggett Company’s premises 
possessed any rental value beyond what they 
were paying—the Vice-Chancellor’s opinion
establishes that beyond any reasonable doubt.

As to their fixtures, as shown in our brief, 
they would have had to remove them anyway at 
the termination of their respective leases. There 
is no evidence that the value of the fixtures, or 
the injury thereto by reason of their removal, 
were taken into consideration by the condemna-
tion commissioners, nor is there any evidence in 
the record as to the value of the use of these 
fixtures for the remaining four and one-half 
years of the respective leases. If either the 
McDonald Company or the Liggett Company 
were entitled to any allowance on account of this 
disturbance of their trade fixtures, it would 
necessarily have to be confined to their depriva-
tion of the use of them for a period of four and 
one-half years, inasmuch as at the end of that 
time they would have had to remove them any-
way. But there is no evidence in the record as 
to the value of that use.

"6.



5

A word may be said as to the argument made 
on behalf of the McDonald Company that its 
constitutional rights have been violated by rea-
son of the failure to award it anything on ac-
count of this alleged damage to its fixtures and 
the alleged damage to the good will of its busi-
ness and its loss of profits.

For the reasons given in the authorities cited 
in the Vice-Chancellor’s opinion, we submit it is 
quite clear that whatever the law may be in 
other states, that under the Constitution and 
laws o f  th is  State, this argument must fail, and 
that the landowners , have no constitutional 
rights as far as the taking of property for road 
purposes is concerned, other than the rights 
which m ay be accorded to them under the gov-
erning statute. , And the Constitution of the 
United States does not affect the question when 
the taking of land for road purposes is in-
volved. A s  early as 1818, the Supreme Court 
deemed it settled in this State that the provisions 
of the old  road acts, which denied any compen-
sation fo r  lands taken for road purposes, were 
constitutional. This notwithstanding the fact that 
the F ifth  Amendment to the Federal Constitu-
tion was u r g e d  against their validity. State v. 
Potts, 1 South. 347. Furthermore, counsel for 
the M cD on ald  Company misapprehend their re-
lief, even i f  it is to be assumed that the statute 
ui question is unconstitutional as providing no 
compensation for damage to fixtures and loss 
of profits, etc. The allegation is that the Court 
elow violated their constitutional rights, but 
&t is not so. The Court below did nothing 

®ore than divide an award made pursuant to 
o statute, which expressly precludes any al- 

owance on the ground of damage to fixtures, or 
oss o f p ro fits . If anything unconstitutional was
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done, it was done by the City in taking the 
property without making any award because of 
damage to fixtures and loss of profits. But if 
the McDonald Company’s property in these re-
spects has been taken, its remedy is not to col-
lect its bill from the landowners, but to collect 
its claim from the City of Newark, which has 
taken its property without paying for it. Under 
the statute, and in view of the construction of 
that statute invariably given not only in the 
Courts o f first instance, but in this Court, the 
assessment commissioners had no right to and 
did not, in fact, take into consideration in fixing 
their award anything but the value of the land 
and the amount of damage to the remaining land. 
They could not, and we must presume that they 
did not, allow anything for damage to fixtures 
and loss of profits. They would have been act-
ing contrary to the law, as laid down in this 
State, had they attempted to do so. Not having 
included anything for these items, the manifest 
injustice of taking anything from the landown-
ers’ award on their account is apparent. This 
seems too apparent for further discussion. The 
rights of the McDonald Company, if any rights 
they have on account of the unconstitutionality 
of the statute, are, therefore, not against the 
landowners, but against the City of Newark.

Respectfully submitted.
ARTHUR F. EGNER,

Of Counsel for Hugh F. Cook, et als.
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suggest in answer to some of the arguments 
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appellants.

In arguing that the “ destruction by fire or 
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. ® Ik® result of condemnation proceed-
mgs, counsel, refer to the case of In re Willcox,
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than the amount of rental which the Surety 
Realty Company was actually receiving there-
from. In view, however, of the apparent weight 
being given in the briefs to the alleged offer of 
$5,000 a year for the third and fourth floors, 
made by Harrington, it is well to refer to the 
testimony, which is alleged to support this state-
ment. The only reference in the record to this 
alleged circumstance is found on page 181. Mr. 
Harrington there testified:

_ “ Q Did you ever have negotiations with 
Mr. Kamm as to the signing of a lease? A 
Well, I made Mr. Kamm an offer for the 
premises.

Q How much did you offer him? A 
$5,000.

Q Did he accept it? A  No.
Q Give any reason for refusing it? A 

He walked away from me.
Q Say anything? A Nothing.”

There is not another word in the record with re-
spect to this alleged offer.

Here it is most significant to note that Mr. 
Kamm, although a witness himself, did not men-
tion this supposed offer, although it is incon-
ceivable that he would have overlooked it if 
made, in view of the attitude taken in his peti-
tion and by his counsel as to the alleged greater 
rental value of the leased premises. Further-
more, the suggestion that he merely walked 
away when made this offer, which was prac-
tically double the amount he was then receiving 
for the third and fourth floors, is unbelievable. 
Mr. Kamm would have run no risk in making 
a term lease with Mr. Harrington, and appar-
ently the possible condemnation did not render 
Harrington unwilling to make this larger offer, 
if his testimony is to be believed. Furthermore, 
if Mr. Kamm knew that these condemnation pro-
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ceedings were coming, why did he not do the 
very obvious thing of making a lease, which 
would have definitely established this higher 
rental value of the third and fourth floors? The 
only reasonable conclusion is that there was 
something in connection with this alleged offer 
which has not been brought out and that Mr. 
Kamm really never had the opportunity to rent 
for this larger sum the third and fourth floors 
in the condition whieh they were at the time of 
the condemnation proceedings.

In the brief filed on behalf of the Surety 
Realty Company, the statement is made several 
times that the value of the remaining lands was 
$265,000. The same statement is made in the 
opinion of the Vice-Chancellor.

As we pointed out in our main brief, however, 
this was the testimony of Mr. Berry as to the 
value of the lands at the time of the hearing. 
That took into account the benefit to the remain-
ing portion, by reason of the establishment of 
the new line of Washington street and the con-
sequent street frontage thereon of some 116 
feet. For this improvement the owners of the 
remainder must still pay through an assessment 
for benefits which has not yet been made. The 
°oly proper inquiry is as to the value of that 
tract in the condition it was after the property 
was taken by the City and without regard to the 
improvement for which the landowners must 
8till pay. shown in our brief, the only testi-
mony as to the value of this interior plot was 
tnat of Mr. Houston, who placed it at $130,000 
IP- 195). We submit, therefore, that it is not 
air to charge as against the owners an alleged 

vaue for the remainder, which takes into ac-
count the benefit conferred thereon by the estab- 
18 ment of the new street line.
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We are quite confident, for the reasons shown 
in our brief, that neither McDonald Company, 
nor the Liggett Company were entitled to any 
award. For that reason, we did not argue in 
our brief the further question as to whom any 
possible award in their favor should be charged 
against. Should this question become important, 
we submit that any allowance to either the Mc-
Donald Company or the Liggett Company would 
necessarily have to come out of the award made 
to the Surety Realty Company. Neither the Mc-
Donald Company nor the Liggett Company were 
in any privity with the landowners, whose con-
tract relations were confined to the Surety 
Realty Company alone. Neither the McDonald 
Company nor the Liggett Company’s premises 
possessed any rental value beyond what they 
were paying—the Vice-Chancellor’s opinion
establishes that beyond any reasonable doubt.

As to their fixtures, as shown in our brief, 
they would have had to remove them anyway at 
the termination of their respective leases. There 
is no evidence that the value of the fixtures, or 
the injury thereto by reason of their removal, 
were taken into consideration by the condemna-
tion commissioners, nor is there any evidence m 
the record as to the value of the use of these 
fixtures for the remaining four and one-half 
years of the respective leases. If either the 
McDonald Company or the Liggett Company 
were entitled to any allowance on account of this 
disturbance of their trade fixtures, it would 
necessarily have to be confined to their depriva-
tion of the use of them for a period of four and 
one-half years, inasmuch as at the end of that 
time they would have had to remove them any-
way. But there is no evidence in the record as 
to the value of that use.
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A word may be said as to the argument made 
on behalf of the McDonald Company that its 
constitutional rights have been violated by rea-
son of the failure to award it anything on ac-
count of this alleged damage to its fixtures and 
the alleged damage to the good will of its busi-
ness and its loss of profits.

For the reasons given in the authorities cited 
in the Vice-Chancellor’s opinion, we submit it is 
quite clear that whatever the law may be in 
other states, that under the Constitution and 
laws o f  th is  State, this argument must fail, and 
that the landowners have no constitutional 
rights as far as the taking of property for road 
purposes is concerned, other than the rights 
which m ay be accorded to them under the gov-
erning statute. And the Constitution of the 
United States does not affect the question when 
the taking of land fqrr road purposes is in-
volved. As early as 1818, the Supreme Court 
deemed it settled in this State that the provisions 
of the o ld  road acts, which denied any compen-
sation fo r  lands taken for road purposes, were 
constitutional. This notwithstanding the fact that 
the F ifth  Amendment to the Federal Constitu-
tion was urged against their validity. S tate  v. 
Potts, 1 South. 347. Furthermore, counsel for 
the M cD on ald  Company misapprehend their re-
lief, even if it is to be assumed that the statute 
m question is unconstitutional as providing no 
compensation for damage to fixtures and loss 
of profits, etc. The allegation is that the Court 
elow violated their constitutional rights, but 
M is not so. The Court below did nothing 

®ore than divide an award made pursuant to 
e statute, which expressly precludes any al- 

owance on the ground of damage to fixtures, or 
°ss o f profits. If anything unconstitutional was
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done, it was done by the City in taking the 
property without making any award because of 
damage to fixtures and loss of profits. But if 
the McDonald Company’s property in these re-
spects has been taken, its remedy is not to col-
lect its bill from the landowners, but to collect 
its claim from the City of Newark, which has 
taken its property without paying for it. Under 
the statute, and in view of the construction of 
that statute invariably given not only in the 
Courts of first instance, but in this Court, the 
assessment commissioners had no right to and 
did not, in fact, take into consideration in fixing 
their award anything but the value of the land 
and the amount of damage to the remaining land. 
They could not, and we must presume that they 
did not, allow anything for damage to fixtures 
and loss of profits. They would have been act-
ing contrary to the law, as laid down in this 
State, had they attempted to do so. Not having 
included anything for these items, the manifest 
injustice of taking anything from the landown-
ers’ award on their account is apparent. This 
seems too apparent for further discussion. The 
rights of the McDonald Company, if any rights 
they have on account of the unconstitutionality 
of the statute, are, therefore, not against the 
landowners, but against the City of Newark.

Respectfully submitted.
ARTHUR F. EGNER,

Of Counsel for Hugh F. Cook, et als.
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(Unless otherwise indicated, italics are ours.)

I.

The suggestion that the effect o f condemnation 
is to terminate all rights o f the tenant.

No contention was made below, nor is made 
here, by the landlord, that the condemnation, 
by force of general law, terminated the lease so 
that the lessee is not entitled to compensation.

We know of no case in this, or any other juris-
diction, so holding.

It has always been considered that the lessee 
is entitled to damages by reason of the taking 
f  tease and that the lessor is entitled to
amages by reason of the taking of the rever-

sion.
20 Corpus Juris, title “ Eminent Domain,”  

Sec. 288, p. 850.

The right of a lessee has been recognized in 
the courts of this State.

See cases cited on pages 4, 5 and 6 of the 
original brief.

piment
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- In Daub v. Hudson County Park Commission, 
77 N. J. L. 36, the Supreme Coilrt, speaking 
through Mr. Justice Swayze, in denying the 
right of a lessee to recover against the con-
demning body, in a separate action, said that 
the intent of the statute, there under review, 
was that a gross sum was to be awarded for all 
the interests, estates and shares in land and 
property, whether in possession, remainder or 
expectancy. The statute provided no means for 
distribution of the award. The court said on 
page 38:

4‘ The other language of the statute indi-
cates that no such suit at law is necessary 
for the amount awarded is made enforce-
able as a lien upon the property taken; and 
in a suit in equity to enforce such a lien, 
which is substantially a vendor’s lien, the 
other parties interested in the fund might 
be brought in, and the fund distributed. 
Such was the view taken by the English 
courts in Walker v. Ware, Hadham and 
Buntingford Railway Co., L. R. 1 Eq. Cas. 
195.”

The Daab case was cited by this court, with 
approval, in Herr v. Board of Education, 82 
N. J. L. 610, at page 612, in which case this 
court held that adjoining property owners, who 
were interested in the land by reason of ease-
ments created by restrictive covenants, were 
entitled to compensation out of the fund 
awarded. And this court repeated what it had 
said in Crane v. City of Elizabeth, 36 N. J. E. 
339, 343:

“ When, by the appraisement of the com-
missioners, the price of the thing is fixed, 
that price stands instead of the thing ap-
propriated, and represents all interests ac-
quired.”
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Again, this court in Case v. Boonton, 95 N. J. 
L. 440, 442, said:

“ In such a proceeding it is well settled 
that the assessment of damages involves the 
property as a res, regardless of the number 
of owners or the nature of their estates.”

No suggestion, in the proceedings below, hav-
ing been made that the effect of condemnation 
is to obliterate the lessee’s rights so that it 
cannot obtain compensation, there was no oppor-
tunity below for the lessee to rely upon the pro-
visions of the Federal Constitution.

The lessee now urges that a determination 
that, under general law, the effect of condemna-
tion is to place the lessee in a position where it 
cannot obtain compensation for the value of its 
leasehold estate, or a construction of any statute 
of the State of New Jersey which would permit 
such an effect, would be to deprive the lessee 
of rights secured to it by the 14th Amendment 
to the Constitution of the United States in that 
it would be deprived of its property without due 
process of law and it would be denied the equal 
protection of the law.

If the effect of such a determination would 
be only to appropriate the value of the lessee’s 
property to the public use, the lessee would be 
deprived of its property without due process of 
law, and it would be denied the equal protection 
of the law, the latter because the law gives the 
right of compensation to others who have inter-
ests in the land.

but such a determination would go much 
further than this. It would operate to appro-
priate the lessee’s property to the use of the 
landlord. The amount to be paid by the con-
demning body is the value of the fee, freed of 
the lease. The landlord would get the award.



This would mean that the landlord would get 
the benefit of the lessee’s interest in the land. It 
would be more than the taking of private prop-
erty for public use without compensation. It 
would be an appropriation of property belong-
ing to one to the private Use of another without 
compensation.

There is a distinction between this class of 
cases and that class in which it has been held 
that the obligations of certain contracts are 
subject to being displaced by the operation of 
public utility laws (and no argument is made 
in support of those cases). The contracts 
held affected by public utilities laws were 
contracts which were made by public utilities 
with private individuals. As it has been 
held, public utilities were always subject to reg-
ulation in the interest of the public, and that, 
therefore, he who entered into a contract with 
a public utility did so with the knowledge that 
the State might intervene at any time in the 
interests of the public, and regulate the utility; 
¿nd, if the regulation of the utility affected the 
contract, that person had no right to complain.

The effect of the holding in this class of cases 
that contract obligations are obliterated by the 
operation of the public utilities law is to appro-
priate the contract rights of the individual to 
the use of the public for, although, initially, the 
utility is freed of the obligation of the contract, 
it is only freed of it for the benefit of the public, 
the public having an interest in the utility. It 
is an appropriation of private property for 
public purposes without compensation.

The situation in condemnation of land is not 
at all analogous. The landlord and tenant are 
private persons contracting with respect to prop-
erty in which the public has no interest. At some
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future time, when it may be determined to take 
the property for public purposes, the public may 
obtain an interest, but its interest arises at the 
time that it determines to take the property. 
With respect to public utilities, the public always 
has an interest.

And, as we have stated before, the taking of 
the rights of the lessee in condemnation, without 
compensation to the lessee, "would operate, not 
to the benefit of the public, but to the benefit of 
the landlord, for the landlord would be awarded 
the value of the fee, freed of the lease, and, 
inasmuch as the theory of all our cases is that 
the value of a fee subject to a lease is reduced 
by the present value of the difference between 
the rent reserved and the fair rental value of 
the premises, the effect would be to make a 
present of this value to the landlord.

n.
The suggestion that the award should be pro 

rated.

We know of no case in this, or any other juris-
diction, where such a suggestion has been 
adopted.

The moment that it is conceived that there 
must be a pro rating of the award that moment 
it must be admitted that the award, made by the 
condemning authorities, is inadequate and, there-
fore, erroneous, for the theory is, as indicated 
by the cases cited upon the main brief and 
supra, that the amount of the award represents 

value of all the interests in the property. I f 
the Court of Chancery should determine that the 
8Um of the value of the respective interests is 
^°re than the amount of the award, the result 
18 a review by that court of the award of the
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commissioners—the theory in condemnation be-
ing that the sum of the value of each of the 
interests cannot exceed the value of the whole.

It has become universal practice, in distrib-
uting a gross award, to first fix the value of the 
lesser interests, the remainder being the value 
of the reversion.

See cases cited on pages 4, 5 and 6 of the 
original brief.

The theory is that the landlord has parted 
with interests in the property and that by part-
ing with such interests he has reduced the value 
of the land to him by the value of the interests 
with which he has parted.

This is the only effective way by which the 
value of the reversion may be determined.

The legality and justness of this method of 
determination was not questioned below and is 
not questioned by the landlord here. See his 
brief, page 21, etc. His complaint upon this 
phase of the case is limited to a contention that 
the Vice-Chancellor erred in determining the 
value of the lessee’s interest. He does not doubt 
that the law is that whatever the value of the 
lessee’s interest is must be deducted from the 
amount of the award.

No testimony was taken below which would 
permit the application of any rule of pro rating.

The landlord does suggest that a fair method of 
determining the value of the lessee’s interest 
would be to allow it the present value of the 
income upon the fund for the term of the un- 
expired lease but, as we pointed out in the 
original brief, pages 25, 26, if that were done and 
there be considered the value of the remaining
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lands which the landlord retains freed of the 
obligation of the lease, the result would he an 
award to the tenant of $98,584.32 as against 
$93,065.93 found 'by the Vice-Chancellor and 
$101,962.94 suggested by us. The landlord ap-
parently concedes the justness of including the 
value of the retained land, but says it is worth 
$130,000 instead of $265,000, the figures used by 
the tenant. The Vice-Chancellor deals with this 
suggestion of the landlord on page 222 of the 
record, and he finds the value of the land re-
maining to be $265,000, the figures used by the 
tenant, and he says: “ The interest on the award 
plus the interest on the amount of the value of 
the remaining land exceed the net rental value 
of the property by a substantial sum.”

The suggestion of the landlord with respect 
to valuing the tenant’s rights has never been 
adopted in any case of which we have any 
knowledge. As the Vice-Chancellor says : “  * * * 
the owner fails to justify his proposed course 
upon principle or authority.”

Why should there be any difference in the 
method of valuation of a tenant’ s rights in a 
lease in condemnation and any other case where 
it is necessary to value a leasehold estate i

Following West Jersey R. R. Co. v. Thomas, 
23 Eq. 431, affirmed in 24 Eq. 567, this court has 
held in Holcombe v. Trenton White City Com-
pany, 82 N. J. E. 364, affirming, on the opinion 
below, 80 N. J. E. 122, 153, that the true method 
for calculating the value of an unexpired lease 
is the method which was adopted in this case.

True, the valuation of the lease, there under 
discussion, was not for purposes of condemna-
tion, but the question there was what is the value 
of the lease ? and the question here is what is the



8

value of the lease? Upon principle, we submit 
there can be no distinction in method of valua-
tion for one purpose and for another where the 
question is precisely the same, although the pro-
ceeding may be different.

It was suggested that there was some duty on 
the tenant to see to it that an adequate award 
was made.

We insist that that duty did not rest upon the 
tenant, rather it rested upon the landlord. If 
any duty rested upon the tenapt, it was to pro-
duce to the Condemnation Commissioners evi-
dence of the fair rental value of the premises in 
aid of the landlord in obtaining an adequate 
award. It is not denied that the tenant per-
formed that duty. Of course, if the tenant had 
appeared before the Condemnation Commis-
sioners and attempted to prove a lesser rental 
value than it attempted to prove in Chancery 
upon a distribution of the fund, it might be 
estopped by its conduct before the Condemnation 
Commissioners. No contention that the tenant 
did this thing is suggested. The tenant’s only 
concern before the Condemnation Commissioners 
was to see to it that there was a sufficient award 
in gross to pay out o f it the amount the tenant 
claimed to be the value of its interest. The 
duty rested upon the landlord to see to it that 
the gross amount was sufficient to take care of 
all of the interests which he had carved out of 
the fee and of the reversion. Both the landlord 
and the tenant are supposed to know the law and 
the law, as settled at the time of this condemna-
tion, was that, upon a distribution of the gross 
fund, the value of the interests carved out of 
the fee would be first determined and paid, and 
that the balance would go to the landlord as 
representing the value of the reversion.
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See cases heretofore cited and also cases from 
other jurisdictions on pages 4 and 5 o f the 
original brief.

The law being so settled, it was the concern of 
the tenant only to see to it that the amount of 
the gross award was sufficient to take care of 
its interest.

Inasmuch as, under the law, the Condemnation 
Commissioners were forbidden, in making their 
award, to split it, it was impossible for the 
tenant to determine whether, in making np their 
award, they had allowed, in the gross sum, the 
amount which it was contended was the value of 
the tenant’s interest. I f the gross award, there-
fore, was sufficient to pay what the tenant claimed 
to be its share, we doubt if the tenant would be 
permitted to appeal, for it would not be a person- 
aggrieved. The tenant had no concern with 
the value of the whole. It was not its business 
to know the value of the reversion. To hold 
otherwise would mean that the tenant would be 
obliged to acquaint itself with not only the value 
of its own interest, but the value of every other 
interest which the landlord had carved out of 
the fee. No one knew or could know the interests 
carved out of the fee by the landlord, the value 
thereof or the value of the entire res. That was 
the concern of the landlord.

If the landlord was mot satisfied with the 
gross amount awarded by the condemning body, 
as the value , of all of the interests in the prop-
erty, or the value of the entire res, it was the 
landlord’s privilege to appeal and ask for a 
higher award for the whole.

^ot having appealed, he must be held to have 
acquiesced in the justness of the award of the 
gross amount as representing the value of all
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of the interests and he cannot complain if, after 
a determination by the court o f the value of the 
interests which he has carved out of the fee and 
the payment thereof to those entitled thereto 
there is left an amount which is unsatisfactory 
to him.

It is impossible to determine what figures were 
used by the condemning commissioners in ar-
riving at their gross amount.

It must be presumed that they arrived at an 
amount which fairly represented the value of 
the entire res.

The court having determined the value of the 
lesser interest, it must be presumed that what 
is left represents the value of the reversion and 
that what is left was the figure which the com-
missioners used as the value of the reversion. 
There is no evidence in this case that the amount 
remaining is not, in fact, the value of the re-
version.

It is impossible to know what elements were 
taken into consideration by the Commissioners in 
fixing the value of the whole. Many elements 
which might be taken into consideration would 
have no effect upon the value of the leasehold 
estate. The buildings may have about reached 
their limit of usefulness, and it might be neces-
sary, at the end of four and a half years, or 
shortly thereafter, for the owner of the reversion 
to scrap the buildings. And yet the buildings 
may be of such a nature as that the fair rental 
value during the four and a half years vet to 
run before the Surety Company lease expires, 
may not, in any wise, be affected. What is 
certain is, if the opinion below be correct, that 
the owner of the fee has parted with an interest 
in this land and created an estate which will net
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a profit to the holder of the estate, the lessee, 
the present value of which is in excess of $93,000. 
If the lease was not in existence the owner of 
the fee would have this profit for his own. It is 
obvious that, the owner of the fee having parted 
to another with this right to receive this profit, 
the value of the fee is reduced by that amount.

It may be that it was wisdom for the landlord 
not to attempt to have introduced evidence below 
to show the value of the reversion as a distinct 
and separate thing.

Again, in considering the amount awarded to 
the tenant, it should not be overlooked that the 
landlord retains lands freed of the lease of a 
value of $265,000.

Not only did counsel for the landlord not offer 
any evidence with respect to the value of the 
reversion but, when the Surety Realty Com-
pany attempted to offer evidence upon that 
subject, he objected, and upon his objection the 
evidence was excluded. (See p. 89 of the record.) 
The point was made perfectly clear as to what 
counsel for the Surety Realty Company was 
after as his statement made at that time in-
dicates. It was as follows (p. 90):

“ Mr. Hannoch. May I make my point as 
to why I think it is important? I think it 
becomes important for this reason, it in-
dicates what value the owners of the prop-
erty thought this particular lease that we had 
on the property had, because the price at 
which they were willing to sell subject to our 
lease is an indication as to what they thought 
themselves our lease was worth at that 
time.”

There must have been some good reason why 
the landowner refused to permit any testimony 
to be offered as to the value which would have 
a earing upon his reversionary rights.
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III.

The suggestion that whatever amounts may 
be allowed to M cDonald and Liggett should be 
taken from  the amount awarded to the Surety 
Realty Company.

The landlord did not contend below and does 
not here, so far as we can discover from his brief, 
that whatever amounts may properly he allowed 
to McDonald and Liggett in this proceeding are 
not proper charges against the fund as such, nor 
that they will reduce the amount properly pay-
able to the landlord out of the fund.

True, there are no contractual relations be-
tween McDonald and Liggett and the landlord, 
but it is not through any contractual relations 
with the Surety Realty Company that McDonald 
and Liggett have any claim upon the fund. It is 
because the fund in court is supposed to repre-
sent the sum of the value of the' interests of all 
parties taken by the city.

What the city has done has been to take in 
invitum the interest of the landlord, the interest 
of the Surety Realty Company and the interests 
of McDonald and Liggett. The value of these re-
spective interests are included in the award.

Although the Surety Realty Company has a 
contract with the landlord, it is not because of 
any breach of the contract by the landlord or be-
cause of any tort of the landlord that it asserts 
its interest in the fund. Its interest in the fund 
is direct. Its right was against the City of 
Newark for taking its lease and its interest in the 
fund is because the City of Newark has substi-
tuted the fund in the place of the property. So 
with McDonald and Liggett. If they had any 
rights, their rights were not against the Surety
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Reality Company, 'because that company has 
breached its contract with them or committed a 
tort. Their rights were against the City of 
Newark, and the City of Newark having sub-
stituted the fund for the property, their rights 
are direct against the fund.

B ut, if it be the fact that, initially, whatever 
amount McDonald and Liggett obtain is to be 
taken from the value of the leasehold of the 
Surety Realty Company, the only result is to 
increase the value of the leasehold of the Surety 
Realty Company by the amounts awarded to 
McDonald and Liggett.

The court below fixed the value of the lease of 
the S u re ty  Realty Company by assuming that the 
fair ren ta l value of the premises sublet to Mc-
Donald and Liggett were the amounts paid by 
M cD onald  and Liggett. If the fair rental value 
of the premises so sublet exceed the amounts 
paid b y  them, the fair rental value of the whole 
o f the premises leased to the Surety Realty Com-
pany is  increased by just those amounts, for the 
value o f  the leasehold of the Surety Realty Com-
pany is the present value of the difference be-
tw een the rent reserved and the fair rental value 
of the premises.

The Surety Realty Company might, if it had 
desired, have let all of these premises at a 
grossly  inadequate rent. If it had leased the 
prem ises for the full term, four and a half years, 
at a grossly inadequate rent, it would, of course, 
have barred itself from getting out of the fund 
More than the present value of the amount which 
it m ight make on the grossly inadequate rentals. 
But it w o u ld  not bind itself to pay out of this 
amount the value of the subleases in cases where 
the rents w e r e  inadequate. To permit that to
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be done would be to permit the landlord to ap-
propriate to Ms own use the property of the 
Surety Realty Company, for what the landlord 
has parted with is a lease, the value of which is 
the present value of the difference between the 
rent reserved and the fair rental value. It is no 
concern of the landlord as to what particular 
person—be he the lessee or the sub-lessee—is en-
titled to this difference or portion thereof.

The Surety Realty Company has protected it-
self by appeal so that, if  this court should feel 
that the Vice-Chancellor erred in holding that 
the rental value of those portions of the premises 
leased to McDonald and Liggett is the amount 
of the rent reserved, then it is obvious that the 
Vice-Chancellor erred, when he came to fix the 
value of the Surety Company lease, in assuming 
that the rental value of the premises leased to 
McDonald and Liggett is the same as the rent 
reserved, and the amount to be paid to the 
Surety Realty Company will have to be in-
creased by the amount allowed to McDonald and 
Liggett, if the amount allowed to McDonald and 
Liggett is to be paid out of the award to the 
Surety Realty Company, and the matter is as 
broad as it is long.

We feel, however, that this discussion is more 
or less academic because we believe that the Vice- 
Chancellor was clearly right when he found that 
the fair rental value of those portions of the 
premises leased to McDonald and Liggett is the 
same as the rent reserved.

So far as the claim of McDonald and Liggett 
for damages to business and to fixtures is con-
cerned we feel that they are not properly the 
subject matter of this suit. There can be no re-
covery against either the landlord or the Surety

«
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Realty Company, for these items of damage, in 
contract or in tort, for neither the landlord nor 
(he Surety Realty Company breached any con-
tract or committed any tort. What was done 
was done by governmental authority in invitum.

The o n ly  theory upon which there could be re-
covery against the fund, as such, would be that 
the fu n d  included in it damages to fixtures and 
to bu sin ess, and therefore, was, in effect, money 
held to the use of McDonald and Liggett. But 
the law  is that such damages cannot be included 
in an award in condemnation. It is presumed 
that the commissioners obeyed the law as it was 
settled at the time of the condemnation proceed-
ings and  that the award does not include such 
damages.

The remedy of McDonald and Liggett is 
against the City of Newark for the taking of 
p ro p er ty  without making compensation.

IV.

THE R E A L QUESTIONS HERE.

There are two questions properly presented 
by the record and we submit that the matter 
comes down to a discussion of those two matters.

(a) The application o f the supplement to 
“ An act concerning landlords and tenants,”  Vol. 
3, Comp. Statutes, page 3078, Section 31, which 
we have considered in the original brief and 
about which we will say no more.

(b) The finding of fact by the Vice-Chancellor 
as to the value of the Surety Realty Company 
lease. We submit that the principles o f law are 
settled and have not been attacked by the land-
lord. It is a mere matter o f applying the law to 
the facts.
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It is urged that the Vice-Chancellor, in deter-
mining the value of the Surety Company lease, 
erred in but three particulars; First, by not de-
ducting from the annual rent $2,080 paid bv the 
Surety Realty Company to Kamm, its president; 
second, for not deducting something for pros-
pective improvements, and third, for not con-
sidering the fair rental value of those portions of 
the premises not under term leases as the amount 
which, at the time, was being received from 
monthly tenants.

With respect to the item of $2,080 paid by the 
Surety Realty Company to Kamm, its president, 
the Vice-Chancellor said (p. 221), and it is a fact, 
“ The company belongs to Mr. Kamm and he is 
entitled to all its income, and whether he takes it 
by way of salary or income is immaterial.”  The 
company was Kamm, Inc.

There was no evidence that Kamm, as presi-
dent, performed any services for which he re-
ceived a salary of $2,080. There is no evidence 
that any personal service was necessary in look-
ing after the property and in running the com-
pany, as counsel suggests on page 25.

On the contrary, it appears that the major part 
of the property was subleased until the termina-
tion of the Surety Realty Company lease. Kamm, 
of course, did not personally collect the rents 
and did not personally have anything to do with 
the carrying of this property. The carrying 
charges, including collection of rents, supervision, 
etc., are all included in the item of $2,063.82, 
which was subtracted from the total rental in-
come in the calculations of the Vice-Chancellor 
(p. 220).

The only basis for the landlord’s contention 
as to the second item was that in one year, i. e-,
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1923, the Surety Realty Company did spend $962 
for improvements (p. 108). But there was no 
evidence that, for the four and a half years yet 
to come, it would foe necessary for the Surety 
Realty Company to repeat this expenditure— 
certainly no evidence that each year for the four 
and a half years it would foe required to repeat it.

The leases from the Surety Realty Company 
to its sufo-tenants provided that the sub-tenants 
should make the repairs.

Nothing was spent for improvements in 1921,• 
1922,1924 or 1925.

The improvement for which $962 was spent in 
1923 w as the building of a wall by a contractor
(p. 108).

There was no suggestion that the buildings 
were o f  su ch  a nature as to need any improve-
ments.

C erta in ly  no suggestion that the Surety Realty 
Company would have to again build a wall.

The th ir d  matter to which the landlord objects 
is the fixation of the rental values of the third 
and fou rth  floors and of the restaurant at greater 
figures th a n  actually received at the time of the 
condem nation  by the Surety Realty Company.

Counsel on pages 22 and 23 of his brief treats 
this a ct io n  on the part of the Vice-Chancellor 
as a p e n a l iz in g  of the owner. There is no 
penalty visited upon the owner, for the Vice- 
Chancellor has charged the owner only with what 
the fa ir  rental value of the premises is. If he is 
charged w ith  le s s  than the fair rental value there 
is a p e n a lty  imposed upon the lessee.

The question, therefore, is simply—does the 
rent received from the monthly tenants represent 
the fair rental value of the premises'?
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On page 22 counsel, realizing that this is the 
test, states that—-“ It certainly is a fair presump-
tion that he had rented the property at the top 
o f the market.”  He says that (p. 23) the rental 
value (that fixed by the Vice-Chancellor) could 
not he realized by Kamm because o f his inability 
to make leases fo r  terms o f  years in view of the 
fact that the proposed condemnation of the prop-
erty, in connection with the widening of Wash-
ington street, had been discussed for  some years. 
He treats the condemnation proceedings as 
affecting the “ Surety Company’s ability to rent 
fo r  larger amounts the third and fourth floors 
and the restaurant. * * * ”

He misconceives, it seems to us, the testimony 
of Kamm. Kamm does not say that he could not 
have rented the third and fourth floors and the 
restaurant at larger rentals than he received 
from monthly tenants. On the contrary, on page 
72 of the record, he says that he was able to rent 
them at higher rentals on a term basis. And the 
testimony o f Harrington (p. 181) is that he 
offered $5,000 for the third and fourth floors, 
which was considerably more than could be ob-
tained on a monthly renting.

What Kamm did was to deliberately refrain 
from renting these portions of the building, on 
other than a monthly basis, because he did not 
desire, to be bound upon the covenants (pp. 71, 
72).

And he did not take this position until the 
condemnation became an assured thing. He did 
not bind himself to rent the premises during the 
four and a half years on anything but a monthly 
rental.

If he had sublet the premises for four and a 
half years at less than fair rentals and so had
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situated himself as that he could not get out of 
the premises their fair rental, he, of course, 
could not get the present value of the difference 
between the rent reserved and the fair rental 
value for he would have put it out of his power 
to have obtained the fair rental value. But the 
landlord would not have profited by this for his 
sub-tenants would have been entitled to the 
present value of the difference between the rent 
reserved  in the subleases and the fadr rental 
value o f  the premises.

I f he h a d  devoted the premises, for the full 
term o f  the lease, to charity and reserved no 
rent, he could not, himself, have obtained any-
thing fr o m  the fund, but the charity would have 
obtained that which he did not obtain, and the 
landlord would not have benefited.

There c a n  be no penalizing of the landlord 
unless th e  amount awarded out of the fund to 
lessees and sublessees is more than the present 
value o f  the difference between the rent reserved 
and the fair rental value.

If, by reason of any act on the part of the 
tenants o r  sub-tenants, they cannot take to them-
selves this difference and the landlord is per-
mitted to  retain it, the landlord secures a benefit, 
to which equitably he is not entitled, merely be-
cause there is no one in existence to take the 
amount which may represent the present value of 
the difference between the rent reserved and the 
fair rental value.

It is an axiom in condemnation proceedings 
that, in  determining the value of land or in-
terests therein, the fact that it is being condemned 
cannot be taken into consideration. The values 
are to be fixed as if there were no condemnation. 
Any o th er  rule, would result either in the prop-
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erty and interests therein becomng more valu-
able because of their value to the condemning 
body or less valuable because the condemning 
body had the absolute power to take and was 
going to use the premises for purposes such as 
recreation ground, which would have no market 
value.

Under the circumstances, are the amounts 
which the Surety Realty Company was receiv-
ing from the third and fourth floors and the 
restaurant from monthly tenants the true cri-
terion of fair rental value f

If there were no testimony, the answer would 
obviously be no for, as the Vice-Chancellor says 
in his conclusions (p. 221), “ It is well recognized 
that assurance of a long term commands a better 
price.”

In this case, we do not have to depend upon the 
obvious answer because there is testimony of an 
expert nature with respect to the fair rental 
value, and there is the testimony of the tenant 
Harrington of the offer which he made of $5,000 
a year for the third and fourth floors, which is 
not denied.

Counsel attempts to say that this testimony of 
Harrington was false upon its face for he says 
that it is impossible to conceive that the Surety 
Realty Company, if it had such an offer, would 
not have accepted it. He overlooks the fact that 
Kamm testified that he deliberately took the 
position that he would not enter into any long-
term lease because he did not intend to be bound 
b y  the covenants at that time.

Counsel criticises the resort to expert testi-
mony.
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We cannot think of any case in condemnation?— 
certainly no case where the value of leasehold 
interests are to be fixed—that does not require 
expert testimony. I f the lessee has sublet all of 
the premises for the entire term and therefore 
has hound himself not to receive more than the 
amount reserved in the subleases, his sub-tenants 
under their leases are entitled to compensation 
for their rights and it will be necessary to re-
sort to expert testimony to determine whether the 
rent reserved in their leases is equal to the fair 
rental v a lu e  of the premises leased by them. If 
the ten an t has not sublet any of the premises 
and is in  possession himself it will be necessary 
to resort to expert testimony to determine 
whether there is any difference between the rent 
reserved a n d  the fair rental value. Somewhere 
in every  one of these cases, we will find a person 
in possession paying a certain rent, and the 
question as to whether the rent which he is 
paying is equal to the fair rental value of the 
premises will have to be determined by expert 
testim ony. The value o f  the whole premises to 
the la n d lo rd  was determined on expert testimony. 
So lon g  as the rule is that the land owner is en-
titled to fair compensation for his property, and 
that the tenant is entitled to the present value 
of the difference between the rent reserved and 
the fa ir  rental value of the premises for the 
unexpired term, it will be necessary to resort to 
expert testimony.

If the Vice-Chancellor erred in determining 
the fa ir  rental value of the third and fourth 
floors and the restaurant he erred by placing 
tuat va lu e too low upon the testimony which was 
before him.

We have considered this on pages 19, 20 and 
21 o f the original brief, and will only add that
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we ask the court to read the testimony of John 
L  Berry, the expert called by the Surety Com-
pany (p. 78); Leslie Blau, the expert called by 
Harrington and Ace Radio Company (p. 174) 
and David Houston, the expert called by the 
land owner (p. 189), particularly his cross ex-
amination (p. 197), and we submit that, from 
the examination of these respective witnesses, it 
will appear that the greater credit is to be given 
to Blau and Berry.

Notwithstanding the fact that Berry testified 
that the fair rental value of the third and fourth 
floors was $5,500 (p. 83) and that Blau testified 
it was $5,860 (p. 175), and that there was an 
offer for these premises of $5,000, the Vice- 
Chancellor fixed $4,000 as the fair rental value 
(p. 221), $1,500 less than Berry and $1,860 less 
than Blau and but $1,200 more than Houston, 
although Houston assumed only 4,000 feet in his 
calculations, and it was recognized and conceded 
that he had never rented any property in the 
vicinity at or about the time of the taking (p. 
203).

Notwithstanding the fact that both Berry (p. 
84) and Blau (p. 175) testified that the fair 
rental value of the restaurant was $5,250, the 
Vice-Chancellor fixed its value at $4,000 (p. 221), 
$1,250 less than Berry and Blau and but $250 
more than Houston, who had fixed it at $3,750 
(p. 191).

So with the radio shop, with respect to the 
valuation of which the land owner does not 
seem to complain, Berry (p. 83) and Blau (p* 
175) fixed the rental value at $3,000 per year, 
Houston at $2,000 per year (p. 190), although 
it was under lease for $2,100, not to expire until 
September 15, 1926. The Vice-Chancellor places 
the rental value at $2,100 (p. 221).



These rental values fixed by the Vice-Chan-
cellor, so far under the estimates of Berry and 
Blau, who had had experience in renting prop-
erty in the vicinity, while Houston had not, can 
only be justified by what the Vice-Chancellor said 
on page 221, i. e., that he had made due allow-
ance for the partisanship in expert testimony 
and for the difference between expectation and 
realization (p. 221).

The statement on page 24 of the landlord’s 
brief that the Vice-Chancellor did not take into 
consideration the possibility of vacancy, lack of 
responsibility  on the part of tenants, or any of 
the numerous incidents which so often make a 
landlord’s return from his property, melt away, 
can h ard ly  be justified in the face of the testi-
mony as t o  the rental values and the amounts 
fixed by  th e  Vice-Chancellor and his statement 
that he h a d  taken into consideration “ the differ-
ence b etw een  expectation and realization”  (p. 
221).

W hat the Vice-Chancellor did not take into 
consideration and which would have operated in 
favor o f  the tenant was the reasonable expecta-
tion o f  further increase in rental values during 
the fou r a n d  a half years to come, rental values 
m the neighborhood being on the increase, as 
was know n to everybody.

The error underlying the landlord’s argument 
on pages 22 and 23 of his brief is his assump-
tion that the Surety Company had found it im-
possible to rent these premises at more than was 
being re c e iv e d  from the monthly tenants. This 
assertion is often repeated. There is no testi- 
o^uy to support it. Every word which goes to 
the point is to the effect that it was possible but 
that the Surety Company deliberately refrained
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from so doing in view of the impending con-
demnation.

Conclusion.

There is no evidence in this case upon which 
an assumption can be based that the amount of 
the award paid into court does not fairly repre-
sent the value of all of the interests in the prem-
ises. There is no evidence upon which an assump-
tion can be based that the amount which is left, 
after the payment to the Surety Company of 
$93,065.93, or $101,962.94, as we contend, does 
not fairly represent the value of the reversion 
to the landlord. In considering the amount left 
to the landlord, the value of the remaining prop-
erty, $265,000, must be considered.

There is no evidence upon which an assump-
tion can be based that, if the amount paid into 
court represents the fair value of all the inter-
ests and the landlord has parted with an interest 
which deprives him of deriving a profit from the 
lands of $93,065.93 (present value), during the 
four and a half years to come, the value to the 
landlord is not reduced by that amount, as of 
this time. There is no evidence which supports 
the statement of counsel that the landlord is 
being penalized for making an improvident lease. 
At the time the lease was made, and for many 
years thereafter, from the standpoint of the 
landlord, it was not improvident. The lessee 
took the risk. By its contract it is entitled to 
the profit. We are not advised as to what the 
fair value of these premises were at the time 
the lease was made. We do know from the 
testimony that values, including rental values,



25

shot up in this vicinity when Bamberger’s store 
was built, about 1921 (pp. 186, 187).

Respectfully submitted,
STEIN, STEIN & HANNOCH, 

Solicitors of Surety Realty Company.

Mer r it t  L a n e ,
Spaul d ing  F r az e r ,
Her ber t  J. H a n n o c h ,

Of Counsel.








