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NOTICE OF APPEAL.

(F i le d  O ct. 6, 1919.)

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T .

E v a  B . H a i n e s , \
P la in tiff, I 

vs. (
E qui table  T r u s t  Co m pa n y , 1 N o tice  o f  A p p ea l, 

a co rp o ra tio n , \
Defendant. J

20

To Charles S. Moore, Esq., A ttorney of D efendant:

T ake N o tice  th a t  th e  p la in tiff  a p p ea ls  to  th e  C ourt 
of E r ro r s  an d  A p p e a ls  fro m  th e w h o le  o f  th e  ju d g -
m ent e n ter ed  in  fa v o r  o f  th e  d e fen d a n t in  th is  cause.

Le w i s  S tar r ,
A ttorney of Appellant.

30

New Jersey State Librery



2 Grounds o f Appelai

GROUNDS OF APPEAL.

(F ile d  O ct. 6, 1919.)

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P -
P E A L S .

^0 E v a  B .  H a i n e s , \
P la in tiff, )

VS (
E qu it a b l e  T r u s t  Co m pa n y , / rounds of Appeal, 

a corporation, I
Defendant. I

T h e a p p e lla n t s ta te s  th e  fo llo w in g  gro u n d s o f  ap- 
20 p e a l:

1. T h e  lea rn ed  tr ia l  J u d g e  erred  in  fin d in g  under  
th e  fa c ts  an d  la w  o f  th e  ca se , a s  tr ie d  b e fo re  him , 
th a t  th e  d e fen d a n t w a s  e n tit le d  to  th e  p o sse ss io n  of 
th e  tw o  b on d s r e fer r ed  to  in  th e  com p la in t.

2. T h e lea rn ed  tr ia l J u d g e  a lso  erred  in  find in g  
th a t th e  d e fen d a n t w a s  e n tit le d  to  h a v e  sa id  bonds 
retu rn ed  to  it.

30
3. T h a t th e  lea rn ed  tr ia l J u d g e  erred  in  d irectin g  

th a t ju d g m en t be en tered  a g a in s t  th e  p la in t if f  and in  
fa v o r  o f  th e  d e fen d a n t fo r  th e  la t t e r ’s co sts .

4. U n d e r  th e  fa c ts  an d  la w  o f  th e  ca se , th e  learned  
tr ia l J u d g e  sh o u ld  h a v e  fo u n d  th a t  th e  d efen d an t
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wrongfully took the said bonds from the possession 
of the plaintiff and wrongfully detained the same.

The learned trial Judge should have found that 
the plaintiff was entitled to possession of said bonds 
and directed judgment to be entered in favor of the 
plaintiff and against the defendant accordingly.

6. Under the law and facts of the case, judgment 
should have been entered for the plaintiff and not for 
the defendant. 10

L e w i s  S t a r r ,
Attorney of Appellant.

SUMMONS.

(Filed Sept. 8, 1918.)

Ne w  J er s e y , s s  : 20

T h e  S tate  o f  N e w  J e r s e y  T o  A lf r ed  
(S e a l ) J. P e r k i n s , Sheriff of the County of A t -

lantic, Gr e e t i n g : W e command you that 
if E v a  B. Haines shall make you secure, you cause 
to be taken and delivered to her one $1000 bond, 
.Hotel Traymore Company, and one $1000 bond. 
Great Britain &  Ireland, which the Equitable Trust 
Company of Atlantic City, N. J. took and unjustly 
detains from her as is said; and that you summon ?q  
the said Equitable Trust Company to answer the an-
nexed complaint of E v a  B. Haines in an action at 
law in the Atlantic County Circuit Court. And that 
you notify it that, unless it files its answer to said 
complaint with the clerk of the said Atlantic County
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Circuit Court, at M a y ’s Landing, N. J., within 
Tw enty Days after service upon it of this writ and 
the annexed complaint, the plaintiff may-proceed in 
the suit and judgment m ay be entered against it.

Witness, Honorable Howard Carrow, Judge of 
the Atlantic County Circuit Court, at M a y ’s Land-
ing, N. J., this nineteenth day of August, nineteen 
hundred and eighteen.

E dw a r d  A. P a r k e r ,
in Clerk.

T h e o . W. S c h i m pf ,
Attorney.

COMPLAINT.

A T L A N T I C  C O U N T Y  C IR C U IT  CO U R T.

E v a  B. H a i n e s , \
Plaintiff, J t  t > i •

vg i In Replevin.

E q u i t a b l e  T r u s t  Co m pa n y , ( Complaint.

Defendant, j

1. On Ju ly 10, 1918, plaintiff was, and ever since 
has been, the owner of the following goods and chat-
tels, to wit : One $1000 bond, Hotel Traymore Com-
pany, and one $1000 bond, Great Britain & Ireland.

2. On that day plaintiff was, and ever since has 
been, law fully entitled to the immediate posses-
sion of the same.
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3. On that day, at the Equitable Trust Company 
Building, defendant wrongfully took said goods and 
chattels from the possession of the plaintiff and has 
ever since wrongfully detained, and still wrongfully 
detains the same.

Plaintiff demands possession of the said goods 
and chattels and one thousand ($1000) dollars dam-
ages for their detention.

T h e o . W. S c h i m p f ,
Attorney for Plaintiff. 10

[E n do rs ed .]

B y  virtue of the annexed writ, the plaintiff hav-
ing given sufficient surety to prosecute the said suit 
with effect, etc. I  did on the sixth day of September, 
1918, replevy and summon the said defendant, as 
within I  am commanded, and delivered to the defend- 20 
ant a copy of the said writ and of the complaint an-
nexed thereto and of the endorsements thereon, and 
no claim of property therein being iTiade, and no 
bond being delivered to me by the defendant within 
twenty-four hours, I delivered to the said plaintiff 
the goods and chattels in the said writ mentioned, 
as within I  am commanded.
Sheriff’s fees $5.25.

A lf r ed  J . P e r k i n s ,
Sheriff. 30

B y  Ma l c om  B. W o o dr u ff ,
Under Sheriff.
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ANSWER.

A T L A N T IC  C O U N T Y  C IR C U IT  COURT.

E v a  B. H a i n e s ,
Plaintiff,

10 vs.
E quita ble  Tr u s t  Co m pa n y , 

D efendant.

In Replevin. 
Answer.

1. Paragraphs one, two and three are denied.

2. Defendant is a trust company incorporated in 
the State of New Jersey under an act entitled, “ An

2Q A ct Concerning Trust Companies (revision of 
1899)”  approved March 24, 1899, and the various 
acts amendatory thereof and supplementary there-
to, and by virtue of its incorporation thereunder 
since the first day of October, A. D. 1912, has been 
conducting a banking business in the C ity of Atlan-
tic City, in said state.

3. On or about January 10, 1918, in the usual 
i course of business of defendant in discounting and

2q  purchasing commercial paper, one Newlin Haines, 
the husband of the plaintiff, E v a  B. Haines, executed 
and delivered to defendant and defendant purchased 
from said Newlin Haines, his promissory note to the 
order of defendant in the sum of four thousand 
($4000.00) dollars, dated January 10, 1918, payable 
two months after its date. A t the same time the
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said Newlin Haines delivered to defendant as col-
lateral security for the payment of said note fpur
(4) coupon bonds in the sum of one thousand 
($1000.00) dollars each of the Traymore Hotel Com-
pany, a corporation of New Jersey, domiciled in the 
City of Atlantic City, in said state, and one Great 
Britain and Ireland coupon bond in the sum of one 
thousand ($1000.00) dollars. That said four Tray- 
more Hotel Company coupon bonds were numbered 
as follows, 543, 544, 545 and 546. . Said 10
Great Britain and Ireland bond was numbered MM- 
119826. None of said five bonds were registered.
All five of them were the ordinary form of coupon 
bonds. A ll five of said coupon bonds were negoti-
able in the open market upon delivery. Said promis-
sory note executed and delivered by said Newlin 
Haines to defendant provided among other things 
that said five coupon bonds above referred to were 
deposited with defendant as collateral security for 
the payment of said note or any note given in ex- 20 
tension or renewal thereof, as well as for the pay-
ment of any other liability or liabilities of the said 
Newlin Haines to defendant, due or to become due, 
whether existing at the time the said note was ex-
ecuted and delivered or arising thereafter. An ex-
act copy of the general form of said promissory 
note, together with the endorsement on back of same 
is hereunto attached and made a part of this com-
plaint and marked Exhibit 1. Said form of promis-
sory note hereto attached is the usual form of note 30 
used by defendant in the conduct of its business of 
discounting and purchasing commercial paper where 
collateral security is given. The defendant took said 
four Traymore Hotel Company coupon bonds and 
the said one Great Britain and Ireland coupon bond 
from the said Newlin Haines as collateral security
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for the payment of said four thousand ($4000.00) 
dollar note of said Newlin Haines in good faith, be-
lieving that all five of said bonds were the property 
of the said Newlin Haines and that he was the law-
ful owner of same.

4. On or about February 19, 1918, in the usual 
course of business of defendant in purchasing com-
mercial paper, the Newlin Haines Company, a cor-
poration of New Jersey, conducting the St. Charles

10 Hotel in the C ity of Atlantic City, in said state, ex-
ecuted and delivered to defendant, and defendant 
purchased from said Newlin Haines Company, its 
^promissory collateral note in the sum of fifteen thou-
sand ($15,000.00) dollars, to the order of defendant, 
dated February 19, 1918, payable four months after 
date. Said fifteen thousand ($15,000.00) dollar note 
was in form exactly similiar to the copy set forth as 
Exhibit 1, attached to this complaint. Said Newlin 

ames personally endorsed said fifteen thousand 
20  ($15,000.00) dollar note of the Newlin Haines Com-

pany on back of said note, underneath the printed 
form like the copy set forth in Exhibit 1. Said note 
of fifteen thousand ($15,000.00) dollars of said New-
lin Haines Company has not been paid by the said 
company and is still due and owing to defendant, to-
gether with interest thereon from June 19,1918 last. 
Said fifteen thousand ($15,000.00) dollar note paid 
off or replaced prior obligations of said company in 
that sum personally endorsed by said Newlin Haines 

30 which defendant had purchased prior to the date of 
. the purchase by defendant of said four thousand 

($4000.00) dollar note of said Newlin Haines.

5. B y  virtue of the provision set forth above in 
paragraph 3, contained in said note of Newlin Jlaines 
for four thousand ($4000.00) dollars, the collateral
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security consisting of said four Traymore Hotel 
Company coupon bonds and said one Great Britain  
and Ireland coupon bond, specified in said paragraph  
3, are and were entitled to be held by defendant as 
security for the payment of said fifteen thousand 
($15,000.00) dollar note of the Newlin Haines Com-
pany because of the personal endorsement of the said 
Newlin Haines upon the back of said fifteen thou-
sand ($15,000.00) dollar collateral note guaranteeing 
the payment of said fifteen thousand ($15,000.00) 10 
dollar note.

6. Plaintiff wrongfully took from defendant one of 
said Traymore Hotel Company coupon bonds, to wit. 
one one thousand ($1000.00) dollar Traymore Hotei 
Company bond numbered 543, six per cent first 
mortgage gold bond, principal due January 1, 1927, 
and said Great Britain and Ireland coupon bond 
numbered MM119826, one thousand ($1000.00) dollar 
five and one-half per cent convertible gold note, prin- ^  
cipal due February 1,1919.

BY WAY OF COUNTER-CLAIM:

1. A ll the paragraphs of the answer are made a 
part of this counter-claim. Defendant demands pos-
session of said goods and chattels, to wit, one one 3A 
thousand ($1000.00) dollar Traymore Hotel Com-
pany bond numbered 543, six per cent first mort-
gage gold bond, principal due January 1, 1927, and 
one one thousand ($1000.00) dollar Great Britain  
and Ireland bond numbered MM119826, five and one-



1 0  Am endm ents to Paragraphs 3 and  4  of 
A nsw er and Counter-Claim

h a lf  p e r  cen t co n v ertib le  g o ld  n o te , p r in c ip a l due  
F e b r u a r y  1, 1919, and  one th o u sa n d  ($1000 .00) d o l-
la rs  d am ages.

Ch a r l e s  S. Mo o r e , 
A ttorney fo r  Defendant.

|Q  I  h ereb y  co n sen t to  th e  f ilin g  o f  th e  w ith in  an sw er  
out o f  tim e.

T h e o . W . S c h i m pf ,
A ttorney fo r Plaintiff.

AMENDMENTS TO PARAGRAPHS 3 AND 4 OF 
ANSWER AND COUNTER-CLAIM.

2q  A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T .

E v a  B . H a i n e s ,
Plaintiff,

vs.

E q u i t a b l e  T r u s t  C o m pa n y , 
o f  A tla n tic  C ity , a  cor-
p o r a tio n  o f  N e w  J e r se y ,  

3 0  Defendant.

In  R ep lev in . 
A m en d m en ts to  P a r -
a g ra p h s 3 an d  4  o f  

A n sw er  an d  C ounter- 
C laim .

D e fe n d a n t am en d s i t s  a n sw er  so  a s  to  rea d  w h ere  
th e  w o rd  “ a n sw er* ’ a p p ea r s  in  th e  t it le  o f  the  
ca u se , “ a n sw er  an d  c o u n ter -c la im ” .



Am endm ents to Paragraphs 3 and  4  of 11  
Answ er and Counter-Claim

D efen d a n t fu r th e r  am en d s p a ra g ra p h  3 o f  th e  a n -
sw er  and  cou n ter-c la im , both  o f  w h ich  are  to  read  
a s fo l lo w s :

3. On or  ab ou t J a n u a r y  10, 1918, in  th e  u su a l  
cou rse o f  b u sin ess  o f  d e fen d a n t in  d isco u n tin g  and  
p u rch a sin g  com m ercia l p a p er , one N e w lin  H a in es , 
the h u sb an d  o f  th e  p la in tiff , E v a  B . H a in es , ex ecu ted  
and  d e liv ered  to  d efen d a n t, an d  d e fen d a n t p u r -
ch ased  fro m  sa id  N ew lin  H a in e s  h is  p r o m isso r y  n o te  10 
to  th e  ord er  o f  d e fen d a n t in  th e  su m  o f  fo u r  th o u -
san d  ($4000.00) d o lla rs , d a ted  J a n u a r y  1 0 ,1 9 1 8 , p a y -
able tw o m on th s a f te r  i t s  d ate . A t  th e  sam e tim e  th e  
sa id  N ew lin  H a in es  d e liv ered  to  d e fen d a n t a s  co l-
la tera l se cu r ity  fo r  th e  p a y m en t o f  sa id  n o te  an d  a n y  
oth er  lia b ility , p r e sen t or  fu tu re , o f  th e  sa id  N ew lin  
H a in es to  d e fen d a n t, fo u r  (4 )  cou p on  b on d s in  th e  
sum  o f  o n e  th o u sa n d  ($ 1000.00) d o lla rs  each  o f  th e  
T raym ore  H o te l C om p any, a  co rp o ra tio n  o f  N e w  
J e rse y , d om ic iled  in  th e  C ity  o f  A tla n tic  C ity , in  20  
sa id  s ta te , an d  on e  G reat B r ita in  an d  Ir e la n d  cou -
pon  bond in  th e  su m  o f  one th o u sa n d  ($ 1000.00) d o l-
la rs . T h a t sa id  fo u r  T ra y m o re  H o te l C om p an y  
coupon  bon d s w e r e  n u m b ered  a s  fo llo w s , 543, 544,
545 and  546. S a id  G reat B r ita in  an d  Ir e la n d  bond  
w as n u m b ered  M M 119826. N o n e  o f  sa id  fiv e  b on d s  
w ere  r eg istered . A ll  five  o f  th em  w e r e  th e  o rd in a ry  
fo rm  o f  cou p on  bon d s. A ll  five  o f  sa id  cou p on  
bon ds w ere  n eg o tia b le  in  th e  op en  m a rk et u p o n  d e -
liv ery . S a id  p r o m isso r y  n o te  ex ecu ted  an d  d e liv -  3 0  
ered  b y  sa id  N e w lin  H a in e s  to  d e fen d a n t p ro v id ed  
am on g o th er  th in g s  th a t sa id  fiv e  cou p on  bon d s  
above re fer r ed  to  w e re  d e p o s ite d  w ith  d e fen d a n t a s  
co lla tera l se cu r ity  fo r  th e  p a y m en t o f  sa id  n o te  or  
a n y  n o te  g iv en  in  ex te n s io n  or  ren ew a l th ereo f, as  
w ell a s  fo r  th e  p a y m en t o f  a n y  o th er  l ia b ility  or  lia -
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Answ er and Counter-Claim

b ilit ie s  o f  th e  sa id  N e w lin  H a in e s  to  d e fen d a n t, due  
or to  becom e du e, w h eth er  e x is t in g  a t  th e  tim e  th e  
sa id  n o te  w a s  ex ecu ted  an d  d e liv e re d  o r  a r is in g  
th erea fter , A n  ex a ct co p y  o f  sa id  p r o m isso r y  n ote , 
to g e th e r  w ith  th e  en d o rsem en t on back o f  sam e is  
h ereu n to  a tta ch ed  an d  m ad e a  p a r t  o f  th is  an sw er  
an d  cou n ter-c la im , an d  m ark ed  E x h ib it  L  S a id  fo rm  
o f  p r o m isso r y  n o te  h e r e to  a tta ch ed  is  th e  u su a l fo rm  

10 o f  n o te  u se d  b y  d e fen d a n t in  th e  con d u ct o f  i t s  b u si-
n e ss  o f  d isco u n tin g  an d  p u rc h a s in g  com m ercia l 
p a p er  w h ere  c o lla tera l se cu r ity  is  g iv en . T h e  d e fen -
d a n t to o k  sa id  fo u r  T ra y m o re  H o te l C om p an y  cou-
p o n  b on d s an d  th e  sa id  one G reat B r ita in  an d  I r e -
la n d  cou p on  b on d  fro m  th e  sa id  N e w lin  H a in e s  as  
c o lla ter a l se c u r ity  fo r  th e  p a y m e n t o f  sa id  fo u r  
th o u sa n d  ($4000 .00) d o lla r  n o te  and  o f  o th er  o b lig a -
tio n s  o f  sa id  N ew lin  H a in e s  in  g o o d  fa ith , b e lie v in g  
th a t a ll five  o f  sa id  b on d s w ere  th e  p r o p e r ty  o f  the  

20  sa id  N e w lin  H a in e s  and  th a t h e  w a s  th e  la w fu l ow n er  
o f  sam e. S a id  fo u r  th o u sa n d  ($4000 .00) d o lla r  co l-
la te r a l n o te  o f  th e  sa id  N e w lin  H a in e s  rep la ced  and  
p a id  o ff tw o  tw o  th o u sa n d  ($ 2000.00) d o lla r  co lla ter -
a l n o te s  o f  th e  sa id  N ew lin  H a in e s  to  d efen d a n t, one  
d a ted  D ecem b er  14, 1917, fo r  th e  su m  o f  tw o  th ou -

s a n d  ($ 2000.00) d o lla rs , p a y a b le  th ree  m o n th s a fte r  
d ate , w ith  th ree  o f  sa id  T ra y m o re  H o te l C om pany  
cou p on  bon ds a s  c o lla ter a l se cu r ity , an d  th e  o th er  
a co lla ter a l n o te  d a ted  J a n u a r y  10, 1918, fo r  tw o  

3 0  th o u sa n d  ($ 2000.00) d o lla rs , p a y a b le  tw o  m on th s  
a f te r  d a te , w ith  one o f sa id  T ra y m o re  H o te l C om -
p a n y  cou p on  b on d s and  th e  sa id  one one th ou san d  
($1000 .00) d o lla r  G reat B r ita in  an d  Ir e la n d  cou p on  
b on d  a s  c o lla ter a l secu r ity . T h a t sa id  tw o  tw o  
th o u sa n d  ($ 2000.00) d o lla r  c o lla te r a l n o te s  o f  th e  
sa id  N e w lin  H a in e s  w e r e  e x a c tly  id e n tic a l in  fo rm
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Answ er and Counter-Claim

and su b stan ce  w ith  sa id  fo u r  th o u sa n d  ($4000.00) 
d ollar  co lla tera l n o te , a  co p y  o f  w h ich  is  h ereto  a t-
tach ed  an d  m ad e a p a r t h e r eo f  an d  m ark ed  E x h ib it  
1 , ex cep t a s  h ere in  s e t  fo r th  d ifferen tly . S a id  tw o  
th ou san d  ($ 2000.00) d o lla r  co lla tera l n o te  o f  D ecem -
ber 14, 1917, b e in g  en d o rsed  an d  g u a r a n te ed  b y  th e  
sa id  N ew lin  H a in e s  p e r so n a lly  an d  th e  sa id  tw o  
th ou san d  ($2000 .00) d o lla r  c o lla ter a l n o te  o f  J a n -
u a ry  10, 1918, b e in g  en d o rsed  an d  g u a r a n te ed  b y  
the N ew lin  H a in e s  C om p an y, a  c o rp o ra tio n  o f  th e  10 
Statdj o f  Newt J e r s e y , o p e r a t in g  th e  S t. C h arles  
H o te l in  th e  C ity  o f  A tla n tic  C ity , in  sa id  s ta te , o f  
w hich com p an y  th e  sa id  N ew lin  H a in es  w a s  th en  
p resid en t.

P a ra g r a p h  4  o f  th e  a n sw er  an d  co u n ter-c la im  o f  
d efen d a n t is  am en d ed  so  a s  to' rea d  a s  f o l lo w s :

4. On or ab ou t F e b r u a r y  19, 1918, in  th e  u su a l  
cou rse o f  b u sin ess  o f  d e fen d a n t in  p u rc h a s in g  com -
m ercia l p a p er , th e  sa id  N e w lin  H a in e s  C om p an y, a  20  
corp o ra tio n  o f  N e w  J e r se y , co n d u ctin g  th e  S t. 
C harles H o te l in  th e  C ity  o f A tla n tic  C ity , in  sa id  
sta te , ex ecu ted  an d  d e liv e re d  to  d e fen d a n t, an d  d e -
fen d a n t p u rch a sed  fro m  sa id  N e w lin  H a in e s  C o m -
pan y, i t s  p r o m isso r y  c o lla ter a l n o te  in  th e  su m  o f  
fifteen  th o u sa n d  ($15 ,000 .00) d o lla rs , to  th e  ord er  
o f  d efen d an t, d a ted  F e b r u a r y  19, 1918, p a y a b le  fo u r  
m on th s a fte r  d ate . S a id  f ifte en  th o u sa n d  ($15 ,-
000.00) d o lla r  n o te  w a s  in  fo rm  e x a c tly  s im ila r  to  
the co p y  se t  fo r th  a s  E x h ib it  1 a tta ch ed  to  th is  com - 30 
p la in t. S a id  N e w lin  H a in es  p e r so n a lly  en d o rsed  
sa id  fifteen  th o u sa n d  ($15 ,000 .00) d o lla r  n o te  o f  th e  
N ew lin  H a in e s  C om p an y  on  back o f  sa id  n o te , 
u n d ern eath  th e  p r in ted  fo rm  lik e  th e  co p y  se t  fo r th  
in  E x h ib it  1 . S a id  n o te  o f  f if te e n  th o u sa n d  ($15,-
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000.00) d o lla rs  o f  sa id  N e w lin  H a in e s  C om p an y  has  
n o t b een  p a id  b y  th e  sa id  co m p a n y  a n d  is  s t i l l  dne  
an d  o w in g  to  d e fen d a n t, to g e th e r  w ith  la w fu l in te r -
e s t  th ereo n  fro m  J u n e  19, 1916 la s t . S a id  fifteen  
th o u sa n d  ($15 ,000 .00) d o lla r  c o lla ter a l n o te  re-
p la ced  an d  p a id  o ff tw o  p r io r  o rd in a ry  u n secu red  
p r o m isso r y  n o te s  o f  sa id  com p an y , one fo r  te n  th ou -
sa n d  ($10,000.00) d o lla rs , d a ted  N o v em b er  12, 1917, 
p a y a b le  fo u r  m o n th s a f te r  d a te , a n d  th e  o th er  fo r  
fiv e  th o u sa n d  ($5000 .00) d o lla rs , d a ted  N ovem b er  
9, 1917, p a y a b le  fo u r  m o n th s a f te r  d a te , a n d  both  
o f  sa id  o rd in a ry  p r o m isso r y  n o te s  w ere  en d orsed  
b y  th e  sa id  N e w lin  H a in e s  p erso n a lly .

Ch a r l e s  S . Mo o r e , 
A ttorney fo r  Defendant.

20

30
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TESTIMONY.

A T L A N T IC  C O U N T Y  C IR C U IT  C O U R T .

E v a  B . H a i n e s ,
Plaintiff,

v s .
E qu it ab le  T r u s t  Co m pa n y , 

Defendant.

C h ancery  C ham bers, A tla n tic  C ity , N . J ., A p r il  
4th , 1919. ‘

20B e fo re  H o n . H o w a r d  Car ro w , J u d g e , w ith o u t ju ry .

A ppe a r a n c e s  :

F o r  P la in t if f :  T he od or e  W. S c h i m pf , E s q .
F o r  D e fen d a n t:  J a m e s  H. H a y e s , J r ., E s q ., rep re -

sen ted  b y  Ch a r l e s  S . Mo o r e , E s q ., an d  W a lte r  
H a n s t e i n , E s q .

I t  is  s t ip u la ted  an d  a g reed  b etw een  cou n sel, th a t  
a dem and w a s m ad e fo r  th e  bon d s b e fo re  th e  w r it  
w a s issu ed . <
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M r. M o o r e : I  w o u ld  lik e  to  g e t  one or tw o  p o in ts  
on th e  record  b e fo re  p r o c ee d in g  fu r th er . I  w a s  d e-
la y ed  in  f ilin g  th e  a n sw er  an d  cou n ter-c la im  in  th is  
m a tter , an d  M r. S c h im p f v e r y  k in d ly  co n sen ted  th a t  
I  file  i t  o u t o f  tim e. H e , o f  co u rse , h a s  n o t rep lied  
as y e t  to  th e  cou n ter-c la im , and , o f  cou rse , I  w an t  
i t  to  a p p ea r  th a t th a t p le a d in g  w ill  be filed , so  th a t  
th e  is su e  w ill  be jo in ed .

. ~ M r. S c h im p f: I  can  s ta te  th e  r e p ly  on  th e  record  
now , I  su p p ose?

M r. M oore: Y es.

T h e C ou rt: C an n ot co u n se l a g r ee  th a t th e  rep ly  
m a y  be co n sid ered  as filed  an d  it  w ill  he filed  in  the  
cou rse  o f  a  fe w  d a y s , in  ord er  th a t th e  ca se  m a y  be 
p r o p e r ly  a t issu e?

M r. M o o r e : T h a t is  it . i

H ar r y  J o n e s , sworn.

D ir ec t ex a m in a tio n .

By Mr. Schim pf:

Q. M r. J o n e s , w h a t is  y o u r  p o s it io n  w ith  the  
3 0  E q u ita b le  T r u st C om p any?

A. Secretary and treasurer.
Q. A n d  a s  tre a su re r  y o u  are in  ch arge  o f  th e  b u si-

n e ss  a ffa ir s  o f  th e  bank?
A . I  am .
Q. U n d er , o f  cou rse , th e  d irec tio n  o f  th e  B o a rd  o f  

D irec to rs?
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A . I  am .
Q. H a v e  y o u  th e  m in u te  book an d  th e  n o te  book  

o f  the bank?
A . I  have.
Q. H a v e  y o u  th em  here?
A . Y es.
Q. W ill y o u  p rod u ce th e  n o te  book?

M r. S c h im p f: I  w a n t to  o ffer  th e  n o te  book  in  
ev id en ce . 1 q

(N o te  book m ark ed  E x h ib it  P I .)

Q. I  take i t  tha t tha t note book Covers the entire 
transaction with relation to both of these notes, 
doesn’t it?

A . I  b e liev e  i t  d oes.
Q. N ow , w ill y o u  tu rn  to  th e  e n try  o f  th e  first  

note b orrow ed  b y  N ew lin  H a in es  on th e  se cu r ity  o f  
th ese  bonds. on

A . I  h a v e  it.
Q. R ea d  it , p lea se .
A . I t  is  d a ted  F r id a y , D ecem b er fo u rteen th .
Q. W h a t y ea r?
A . 1917. M aker, N ew lin  H a in es . C o lla tera l, 

three th o u sa n d  d o lla rs  s ix  p ercen t first m o rtg a g e  
H o te l T raym ore  bon ds p u rch a sed  fro m  N ew lin  
H a in es. D a te , D ecem b er fo u r teen th , 1917. D a te  o f  
the n ote , D ecem b er fo u rteen th , 1917. T im e to  run, 
th ree  m on th s, o r  n in ety -o n e  d a y s. D u e  M arch fou r-  
teen th , 1918. A m o u n t o f n o te  tw o  th o u sa n d  d o llars.

Q. W ere  th ere  tw o  n o te s  g iv en  on th e  sam e day?
A . N o.
Q. I  th o u g h t y o u  sa id  th e  am ou n t o f th e  n o te  w a s  

th ree  thou san d ?
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A . N o , th e  a m ou n t o f  th e  c o lla ter a l w a s  three  
th ou san d .

Q. T h e n o te  w a s  tw o  th o u sa n d  an d  th e  co lla tera l 
w a s th ree?

A . Y es.
Q. Y es.
A . I t  h a s  h ere  th e  in te r e s t  e n try  $30.34. P ro -

ceed s o f  th e  n o te , n in e teen  h u n d red  an d  six ty -n in e  
d o lla rs  and  tw e n ty -s ix  cen ts , an d  th e  n o te  num ber, 

10 20,504.
Q. N ow , w ill  y o u  tu rn  to  th e  n e x t e n try  re la tin g  

to  n o te s  b orrow ed  on th is  co lla tera l?
A . M aker, N e w lin  H a in es .

T h e C ou rt: W a s  m ore m o n ey  lo a n ed  on th is  
sam e co lla tera l?

A . T h is  is  an  a d d itio n a l n ote . T h e d a te  w as  
T h u rsd a y , J a n u a r y  ten th , 1918. M aker, N ew lin  

20 H a in es . C o lla tera l, one th o u sa n d  d o lla r  H o te l  
T ra y m o re  bond, one th o u sa n d  d o lla r  G reat B r ita in  
an d  Ire la n d . E n d o rser , N ew lin  H a in e s  C om pany. 
D a te d  J a n u a r y  ten th , 1918. T im e, tw o  m on th s, or  
s ix ty -o n e  d a y s. D u e  M arch  e lev en th , 1918. A m ou n t  
o f  n o te  tw o  th o u sa n d  d o lla rs . A m o u n t o f in terest  
tw e n ty  d o lla rs  an d  th ir ty -fo u r  cen ts. P ro c ee d s  n in e-
tee n  h u n d red  an d  sev en ty -n in e  d o lla rs  and  s ix ty -s ix  
cen ts, an d  th e  nu m ber o f th e  n o te  is  20,734.

Q. N ow , th o se  n o te s  w ere  su b seq u en tly  m erged , 
30 w ere  th e y  n ot?

A . T h ey  w ere .
Q. W ill  y o u  find  th a t en try?
A . T h ere  w a s  no en try . I t  w a s  ju s t  a su b stitu -

tio n  a t th e  req u est o f  M r. H a in es .
Q. A n d  th e  su b stitu ted  n o te , w h o w a s th e  m aker  

and  en d o rser  o f  th a t, an d  w h a t w a s  it s  date?
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A . I t  w a s d a ted  J a n u a r y  ten th . M igh t I  see  th a t  
note?

,Q. I  d o n ’t b e liev e  I  h a v e  it.

B y  th e  C o u r t:

Q. B o th  n o te s  w ere  con so lid a ted ?
A . T h ey  w ere  co n so lid a ted  a t M r. H a in e s ’ req u est.
Q. T h en  w a s th ere  s im p ly  one co lla ter a l note?
A . T h en  th ere  w a s  one. 10
Q. W h a t w a s th e  d a te  o f  th a t?
A . I  th in k  it  is  J a n u a r y  ten th , 1918.

B y  M r. S c h im p f:

Q. T h e su b seq u en t ren ew a l ru n s to  J u ly  ten th , so  
I su p p o se  i t  w a s J a n u a ry  ten th ?

A . T h a t is  correct.

B y  the C o u r t: 20

Q. W h a t is  th e  am ou n t o f  th a t note?

M r. S ch im p f: F o u r  th o u sa n d  d o lla rs , w a s n ’t  it?

Q. W ell, is  th a t th e  fa c t?
A . Y es, J a n u a ry  ten th  is  th e  co rrect d a te , 1918.
Q. A n d  w h at w a s  th e  am ou n t o f th e  n ew  n ote?
A . F o u r  th o u sa n d  d o llars. H e  w a n ted  th e  tw o  

n otes m erg ed  so  th a t th e y  w ou ld  fa l l  due a t one tim e  
and  th a t h e w o u ld  o n ly  h a v e  to  m ak e one tr ip  to  
the bank an d  d raw  on e in stru m en t.

Q. T h en  th e  bank h ad  five th ou sa n d  d o lla rs w orth  
o f  bon ds fo r  a lo a n  o f fo u r  th ou san d  d o llars?

A . T h a t is  correct.
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B y  M r. S c h im p f :

Q. N ow , M r. J o n e s , tu rn  to  th e  n e x t e n try  w hen  
th é  first p a r t  o f  th is  n o te  w a s  p a id .

A . T h e  d a te  w a s M arch  tw en tie th , 1918.

T h e C o u rt: H o w  m uch w a s p a id ?

A . S ix te e n  h u n d red  d o lla rs  w a s  p a id . j
10 Q- W h a t n o te  w a s  g iv en  th en  in  ren ew a l of the  

other?
A . N o te  o f  N ew lin  H a in es , co lla tera l, tw o  th ou -

sa n d  T ra y m o re  b on ds, on e th o u sa n d  G reat B r ita in  
an d  Ire la n d , en d orsed  N ew lin  H a in e s  C om pany, 
d a ted  M arch  e lev en th , 1918, fo r  th ir ty  d a y s , due 
A p r il  ten th , 1918.

B y  th e  C ou rt:

2Q Q. M arch tw en tie th , 1918, h e  p a id  s ix te e n  hu nd red  
d o lla rs  ?

A . T h a t is  r igh t.
Q. A n d  g a v e  a n ew  n o te  fo r  h ow  m uch?
A . T w en ty -fo u r  h u n d red  d o llars.
Q. P a y a b le  in  w h a t tim e?
A . P a y a b le  in  th ir ty  d a y s  fro m  M arch 11th , 1918.
Q. A n d  p u t up  th ree  th o u sa n d  d o lla r s ’ w o rth  o f  

bon ds a s co lla tera l?  >
A . T h a t is  correct.

3 0  Q- W e ll  now , d id  th a t liq u id a te  th e  o th e r  note?  
T h a t is  th e  q u estion . D id  h e  w ip e  o u t a ll th ese  a n te -
ced en t n o tes?

A . T h e o th er  n o te s  w ere  p a id  b y  th is  tran saction .
Q. W e ll th en , w e  h a v e n ’t  a n y th in g  to  do w ith  

th e se  o th er  n o te s . Y o u  see , th ere  w e re  th ree  n otes, 
tw o  tw o  th o u sa n d  d o lla r  n o te s , and  th en  a fo u r  thou-
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sand dollar note, with collateral. Now, they were 
all discharged?

A. We call them renewals. We would call this a 
renewal of the former note.

By Mr. Schimpf:

Q. Now, that twenty-four hundred dollar note, 
was any payment made on that?

A. Yes.

By the Court:

Q. Give me the date. * t
A. The date was July tenth, 1918.
Q. How much was paid?
A. Sixteen hundred dollars.

By Mr. Schimpf:

Q. Does your entry show by whose check it was 
paid?

A. No.
Q. What was taken in place of that?
A. A new note.
Q. For how much?
A. Eight hundred dollars.
Q. What was the date?
A. The date of the note was July tenth, 1918.
Q. What was deposited with that?
A. Two Hotel Traymore bonds and one Great 

Britain and Ireland.
Q. Have you got that note?

By the Court:

Q. Amounting in all to how much?
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A. The bonds amounted to three thousand dollars 
on their face.

(Note handed Mr. Schimpf by Mr. Moore.)

Q. You mean to say you retained three thousand 
dollars of bonds as collateral, or were they specified 
on the $800 note?

A. That is right.
10 Q- Specified on the $800 note?

A. Eight hundred dollar.

By Mr. Schimpf:

Q. Was any other collateral taken for that note?
A. Not according to this record.

. Q. Ijam just handed the note by Miss Errickson, 
and the note reads, under “ collateral” “ Protested 
collateral note for twenty-four hundred, signed by 

2Q Newlin Haines, endorsed Newlin Haines, Newlin 
Haines Company, collateral on the said note being 
one one thousand dollar Great Britain and Ireland 
bond, two one thousand dollar bonds of Hotel Tray- 
more Company. Said note was due and protested 
May tenth, 1918.” Isn ’t that the collateral which 
was taken with this eight hundred dollar note?

A. That is the collateral, but the entry of it wasn’t 
made on this book.

Q. Then the entry in the book doesn’t correspond 
*2n with the collateral stated in the note as I have read 

you? i
A. Well, the real collateral is the bonds—
Q. The entry on the books does not correspond 

with the collateral stated on the note as I  have read 
it to you?

A. No.
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Q. Now, was that eight hundred dollars sub-
sequently paid off?

A. Not to my knowledge. I  don’t think it was.
Q. Do you remember a tender having been made 

in payment of that note?
A. I do, a conditional tender.
Q. Well, would you state what the conditional

tender was ?
A. The condition was that we were to deliver all 

of the bonds that we had in our possession that were j q  
originally pledged with that note.

Q.- Who made the tender?
A. Mr. Haines.
Q. Who was with him?
A. A man. That is all I  can tell you.
Q. Do you remember that Mr. Haines and I came 

down to the bank and I  made the tender to you and 
made the demand for the return of the bonds?

A. I recall that, but I think that was at another
time than I had in mind. . 20

Q. So that if you had accepted the eight hundred 
dollars which we then tendered, this note would now 
have been paid off entirely?

A. Yes.
Q. Now, Mr. Jones, will you take the minute book 

of the company.

The Court: I suppose it is conceeded that Mr. 
Schimpf and Mr. Haines went to the bank and made 
a demand for the collateral upon tendering the eight 
hundred dollars?

Mr. Moore: Yes.

The Court: That is conceded?
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Mr. Moore: It is.

By the Court:

Q. The hank refused to return the bonds'?
A. It did.

By Mr. Schimpf:

JO Q. Do you find any minutes in the minute book 
of the company concerning the application of this 
collateral to any other loans except the notes which 
we have been speaking of f

A. No.

By the Court: ,

Q. That is to say, the Board of Directors never 
took any action regarding the appropriation of the 

2Q bonds as collateral for any other indebtedness upon 
which Mr. Haines was obligated?

A. When Mr. Haines made application I consulted 
with the Board of Directors and they talked it over 
and then told me to refuse the delivery of the bonds.

Mr. Schimpf: Now, if  your Honor please, that 
was in answer to your Honor’s question, and I  did 
not object to it, but it is wholly irrelevant. It does 
not constitute an action of the Board of Directors 
and I think it should be stricken out. Not the ques-
tion, but the answer.

(Question repeated.)

Mr. Schimpf: My question was as to whether the 
minutes showed, and you put it in a different form, 
and he answered that he talked it over informally
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with the Board of Directors, and they gave him in-
structions. I think that should be stricken out. It 
is not in response to the question, and it is not re-
levant to the issue.

Mr. Moore: I would like to be heard on that be-
fore it is stricken out.

The Court: I  would like to hear you now.
10

Mr. Moore: May it please the Court, it is not ne-
cessary, to constitute an action on a matter of this 
kind by a Board of Directors, that it be recorded 
in the minutes. There are many things that are 
done officially by the Board of Directors of a bank 
or trust company which are not recorded in the min-
utes. For instance, it may be presented to the Board 
that John Jones, who now has a note of five thou-
sand dollars, desires to renew that note for another 
four months period by paying two thousand dollars 20 
on account of the same. The matter is brought up, 
discussed, the president may say, “ Is there any ob-
jection to that on the part of any director present?”
No response. The president says, “ Very well, let 
that action be taken.” So on down through the 
course of business, until we reach this transaction 
like the one in question, where it is presented to the 
Board of Directors that Newlin Haines, who has 
already paid sixteen hundred dollars on account of 
a collateral note of twenty-four hundred dollars, de- 3® 
sires the return of two of the three bonds that were 
collateral to that loan.

The Court: I  have not the slightest doubt but 
what you may prove this. The only question now;
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is whether it is responsive to the question which the 
Court propounded.

(Question and answer repeated.)

The Court: The motion to strike out is denied.

(Exception noted for plaintiff.) i

to By Mr. Schimpf :

Q. Do you find in your minute book any minute 
of the talk and instruction?

A. We don’t put that in the minutes.
Q. No, but do you find it in the minutes? ;
A. No.
Q. Do you find in the minutes of the Equitable 

Trust Company any minute indicating any action of 
the Board of Directors with reference to this col-
lateral?

^  A. Only its acceptance as security for the loans.
Q. Will you turn to that?

By the Court :

Q. The specific loans ?
A. Yes.
Q. That you have already indicated?
A. Yes.
Q. No other loans?

30 a . No.
Q. The minutes, then, are silent respecting any 

other loan transactions so far as the application of 
these bonds is concerned than those which you have 
specifically identified?

A. Except that we specify that it is a collateral
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note, collateral form. That is always distinguished 
from the promissory note, plain promissory note.

The Court: Would you mind reading into the rec-
ord, if there is no objection, the form of that note 
now?

Mr. Moore: I  will read the copy of the original 
note of December fourteenth, 1917, of Mr. Haines 
personally. “ $2000.00 Atlantic City, N. J., Decern- JO 
her 14th, 1917. Three months after date, For Value 
Received, the undersigned promises to pay to the 
order of the Equitable Trust Company, at its Bank-
ing House in Atlantic City, N. J., two thousand dol-
lars, in United States gold coin or its equivalent, 
having deposited with the said company as collateral 
security for the payment of this note, or any note 
given in extension or renewal thereof, as well as for 
the payment of any other liability or liabilities of 
the undersigned to the said company, due or to be- 20 
come due, whether now existing or hereafter aris-
ing, the following property, v iz : $3,000 six percent 
first mortgage Hotel Traymore bonds, of a market 
value estimated by the undersigned at $ and
the undersigned agree to deliver to the said com-
pany additional securities to its satisfaction should 
the market value of the said securities, as a whole, 
suffer any decline, and also hereby give to the said 
company a lien for the amount of all the said lia-
bilities upon all the property or securities given unto 30 
or left in the possession of the said company by the 
undersigned, and also upon any balance of the de-
posit account of the undersigned with the said com-
pany.

On the non-performance of this promise, or upon 
the non-payment of any liabilities above mentioned,
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or upon the failure of the undersigned, forthwith, 
with or without notice to furnish satisfactory ad-
ditional securities in case of decline, as aforesaid, 
or in case of insolvency, bankruptcy or failure in 
business of the undersigned, then, and in any such 
case, this note, and all other liabilities of the under-, 
signed or any of them, shall forthwith become due 
and payable, without demand or notice, and full 
power and authority are hereby given to said com- 

10 pany to sell, assign, and deliver the whole of the 
said securities, or any part thereof, or any sub-
stitutes therefor, or any additions thereto, or any 
other securities or property given unto or left in the 
possession of said company, by the undersigned, 
for safe keeping or otherwise, at any broker’s 
board or at public or private sale, at the option of 
the said company or its president or treasurer, with-
out either demand advertisement or notice of any 
kind, which are hereby expressly waived. At any 

20 such sale the said company may itself purchase the 
whole or any part of the property sold free from 
any right of redemption on the part of the under-
signed, which is hereby waived and released. In 
case of sale for any cause, after deducting all costs 
or expenses of any kind for collection, sale or de-
livery, the said company may apply the residue of 
the proceeds of the sale or sales so made, to pay one 
or more or all of the said liabilities to the said com-
pany, as it or its president shall deem proper, 

30 whether then due or not due, making proper re-
bate for interest on liabilities not then due, and re-
turning the overplus if any to the undersigned, who 
agree to be and remain liable to the said company for 
any deficiency arising upon such sale or sales. The 
undersigned do hereby authorize and empower the 
said company, at its option, at any time to appropri-
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ate and apply to the payment and extinguishment of 
any of the above-named obligations or liabilities, 
whether now existing or hereafter contracted, any 
and all moneys now or hereafter in the hands of the 
said company, on deposit or otherwise, to the credit 
of or belonging to the undersigned whether the said 
obligations or liabilities are then due or not due 
Newlin Haines.” The endorsement reads as fol-
lows: “ In consideration of one dollar paid to the 
undersigned, and of the making at the request of the 
undersigned, of the loan evidenced by the within 
note, the undersigned hereby jointly and severally 
guarantee to the Equitable Trust Company of At-
lantic City, N. J., its successors, endorsees, or as-
signs, the punctual payment, at maturity, of the said 
loan, and hereby assent to all the terms and con-
ditions of the said note and consent that the secur-
ities for the said loan may be exchanged or surren-
dered from time to time or the time of payment of 
the said loan extended, without notice to or further 20 
assent from the undersigned, who will remain bound 
upon this guarantee, notwithstanding such changes, 
surrender or extension, hereby waiving demand, 
protest and notice thereof.”

Mr. Schimpf: I offer the minute book in evidence.

(Minute book marked Exhibit P2.)

Cross-examination.

By Mr. Moore:

Q. When the Board of Directors of the/ Equitable 
Trust Company first granted this two thousand dol-
lar collateral loan to Mr. Haines on December four-»
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teenth, 1917, and deposited these bonds as collateral, 
or at any subsequent time of Mr. Haines’ personal 
loans that you have testified to, and the other loans 
that you have referred to of the Newlin Haines 
Company, upon which Newlin Haines was personal-
ly an endorser, was there any discussion of the col-
lateral that Mr. Haines had personally pledged with 
respect to any liability of his upon these other obli-
gations of the company?

10
Mr. Schimpf: I am going to object to that ques-

tion. My objection is on the first ground that it 
is not cross-examination. This is my witness. They 
can ask him that as a part of their defense when they 
call him. He was not examined as to any discus-
sion of the Board of Directors at the time this loan 
was made. The second objection is that the ques-
tion is so hopelessly involved, that it is impossible to 
get such an answer that a motion to strike irrelevant

20 parts might possibly be made. There is too much 
in that question, entirely. He has asked the witness 
for any number of conclusions, and it is not cross- 
examination.

The Court: Strictly speaking, it is not cross-ex-
amination.

N e w l i n  H a i n e s , affirmed.

30 By Mr. Schimpf :

Q. Mr. Haines, you have heard the note trans-
actions as they were recited by Mr. Jones from the 
books of the company. They are correct, are they, 
according to your recollection?
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A. I think so, as near as I  can remember.
Q. You made a note to the Equitable Trust Com-

pany which was eventually, or several notes which 
were eventually combined in one note for four thou-
sand dollars?

A. Yes.
Q. You deposited four Hotel Traymore bonds of 

the sum of one thousand each and one Great Brit-
ain and Ireland bond as collateral security for the 
payment of that note? 10

A. Yes.
Q. Subsequently you paid sixteen hundred dollars 

off of that note?
A. Yes.
Q. And then another sixteen hundred?
A. Yes.
Q. And then tendered eight hundred in payment 

of the balance?
A. Yes.
Q. Whose bonds were they? 20
A. Mrs. Haines.
Q. Eva B. Haines, the plaintiff in this suit?
A. Yes.
Q. How did you have them in your possession?
A. I borrowed them from her to get a loan at the 

bank.
Q. For yourself or for somebody else?
A. For myself.
Q. In accordance with your understanding with 

her, you pledged them for a loan of yours, did you 30 
not?

A. Yes.
Q. Now, at the time this four thousand dollar loan 

was negotiated with the Equitable Trust Company, 
were you the maker of any note in the Equitable 
Trust Company?
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A. I was the endorser.
Q. I asked yon if  you were the maker?
A. No.
Q. You were, however, the endorser of a note 

there?
A. Yes.
Q. And that note was discounted for whose bene-

fit?
A. The Newlin Haines Company.

10 Q. At the time this note was made, had the note 
of the Newlin Haines Company been called?

A. No.

By the Court:

Q. Was that a collateral note, Newlin Haines Com-
pany?

A. Not at that time, no.
Q. It was a straight note?

20 A. Straight note.
Q. Had it been protested?
A. No.
Q. When you made demand for the collateral—
A. Then it had been, yes. I presume it had.
Q. When you and Mr. Schimpf made the tender 

of the eight hundred dollars and asked to have the 
bonds returned to you, had the Newlin Haines note 
been protested?

A. No, Judge, I can’t answer absolutely correct, 
30 because I  can’t recall exactly the continuance of the 

note, that is, the date of it.

By Mr. Schimpf:

Q. Well, at the time these bonds were deposited 
as collateral to the loan of four thousand dollars,
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there was no trouble with the Newlin Haines note, 
was there?

A. No.
Q. I mean the Newlin Haines Company note.
A. No.
Q. Subsequently, what action did the hank take 

with respect to the Newlin Haines Company note?
A. They asked for additional collateral. The 

company was going to get out some third mortgage 
bonds, and I told Mr. Jones about it, and when the \Q 
company had the bonds, he asked for additional col-
lateral, which we gave him what was requested.

Q. Now, Mr. Haines, at that time did you make 
a collateral note for the Newlin Haines Company?

A, I don’t remember whether I did or did not.
Q. Did you ever read any of these notes that you 

signed?
A. No.
Q. Do you know what is in a collateral note now?
A. I  know what is in it now, yes. 20
Q. You couldn’t sit there and tell me what is in 

it, could you?
A. I couldn’t tell you all that, no.
Q. You mean you know what is in it with refer-

ence to these bonds now?
A. Yes.
Q. Did you know it when you signed it?
A. No, I didn’t know it worked that way.
Q. Did you have any intention of pledging Mrs. 

Haines’ bonds as collateral security for the Newlin 3Q 
Haines Company?

Mr. Hanstein: I  object.

A. I did not.
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The Court: I  doubt the relevancy of such evi-
dence. He is presumed in law to have known the 
contents of that instrument, and, of course, cannot 
excuse himself for not knowing it unless its con-
tents were misrepresented to him, his signature was 
fraudulently procured.

Mr. Schimpf: I used to think that, too, but I am 
rather impressed with some personal arguments I 

IQ have had with counsel on the other side regarding 
the great responsibility that rests upon a person 
who hands another one a contract full of fine print 
and does not read it to him or acquaint him with its 
contents, and there is a responsibility on the part 
of the bank here, to acquaint people with the con-
tents of a collateral note.

The Court: No, our courts have never gone that 
far. The farthest they have ever gone is to say 

20 th is: the person who puts his name to the instrument 
is legally presumed to know its contents unless there 
has been a fraudulent misrepresentation of the con-
tents, he relied upon the other man to tell him what 
was in the paper, and he was misled, defrauded, in 
signing the paper.

Mr. Schimpf: Suppose a man goes to a bank. He 
is entitled to have a lot of confidence in a bank and 
a lot of confidence in its treasurer. He says, “ I 

3Q to borrow four thousand dollars for my ac-
count on the strength of this collateral security. ” 
The treasurer says, “ All right, we will loan you that 
money on this security.” Not a word is said about 
any other notes which might be in the bank or any-
thing of that kind, a separate transaction. He hands 
him out a thing that is covered with so much fine
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print that nobody in the world can remember what 
is on it. He says, “ Sign that and this thing will go 
through all right. ’ ’ He signs it and it goes through 
all right, except that he loses his bonds. Is not there 
some responsibility, in your judgment, on the bank 
that hands him out such a collateral note, when there 
is a plain bona fide single, limited transaction? Is 
not the witness entitled to answer—

The Court: I am not going to decide it at this 10 
moment, but you know the state of my mind. How-
ever, if you can convince me and show me where 
any court has ever held to your view, I  shall be, of 
course, glad to read such a decision. I do not think 
the courts go that far. Business men especially are 
presumed to know the contents of writings, and if  
they do not take the pains to read what is in the in-
strument, they are chargeable with the knowledge, 
anyhow, unless they are blind or the contents are 
misrepresented, because these papers are written in 20 
very plain unambiguous language and language very 
comprehensive, and there is a good deal of writing, 
and it would be a very good thing if we would all 
be particular to read the instruments we sign. How^ 
ever, if you can find any authority sustaining your 
view, I shall be glad to hear it. I am not going to 
shut you out from a reasonable opportunity.

Q. Mr. Haines, when you paid the sixteen hundred 
dollars off on this note on March twentieth, 1918, did 
you have any conversation with Mr. Jones? 30

A. Was that when I got the first two bonds off?
Q. Yes.
A. Yes, I told Mr. Jones that I  wanted to take the 

bonds down as quickly as I could, that they belonged 
to Mrs. Haines, and I wanted to get them returned to 
her.
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The Court: That is after the bonds were in their 
possession?

A. Yes.
Q. Now, in response to that statement, did the 

bank give you back any of the bonds?
A, Give me back two of them, yes.
Q. They gave you back two of the bonds? Two 

Traymore bonds, were they?
10 a . Two Traymore bonds.

Q, The note of the Newlin Haines Company with 
your endorsement on the back of it was there, 
wasn't it, at that time?

A. Yes.
, Q. You don't remember, do you, when they asked 
for additional collateral on the Newlin Haines note? 
Was it before this time that you got these bonds back 
or subsequently?

A, I  couldn’t answer definitely. If I had the date
20 of the payment—

Mr. Schimpf: Does the Court mind if we ask Mr. 
Jones when the thirty thousand dollars of second 
mortgage bonds were deposited? Will you tell us 
that?

Mr. Moore: The collateral note for fifteen thou-
sand is dated February nineteenth, 1918.

50 Mr. Schimpf: What is the collateral?

Mr. Moore: Thirty thousand Newlin Haines Com-
pany, St. Charles Hotel third mortgage, six percent 
gold bonds.

Q. Before you received back these two bonds, you
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had deposited thirty thousand dollars of third mort-
gage bonds of the St. Charles’ Hotel?

A. Yes.
Q. As collateral security of the Newlin Haines 

Company. The two transactions had nothing to do 
with each other, had they?

A. Not at all.
Q. And you received back two of the Hotel Tray- 

more bonds?
A. Yes. 10
Q. Did you give those bonds back to Mrs. Haines?
A. Yes.
Q. Now, on July tenth, 1918, did you pay off six-

teen hundred dollars more on account of the note?
A. Yes.
Q. And who did you see at that time?
A. Miss Errickson.
Q. Do you know what Miss Errickson’s position 

is with the bank?
A. No, I don’t know what her capacity is. 20
Q. What?
A. No, I do not.
Q. Is she note clerk?
A. I very often transacted my notes with her.
Q. She is at the note clerk’s window, isn ’t she?
A. Yes. *
Q. Did you have any conversation with her at the 

time you paid the sixteen hundred dollars off?
A. Yes, I told her I had Mrs. Haines’ check and 

I wished to get two of the bonds, gave her the check 30 
and told her it was not a certified cheek and as soon 
as it was paid I  would come down and get the bonds 
or send for them. • She said, “ Well, if you come I 
will give them to you, and if  you don’t come, send 
a boy and give him an order and I  will give them to 
the boy.”
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Q. I show you what purports to be a check on the 
Commonwealth Title Insurance and Trust Company 
of Philadelphia, dated seventh month tenth, 1918, to 
the order of Equitable Trust Company, sixteen hun-
dred dollars, signed E. B. Haines and ask you if 
that is the check that you paid this sixteen hundred 
dollars with?

A. Yes.
Q. And that was delivered to Miss Errickson at 

10 the note clerk’s window of the Equitable Trust Com-
pany?

A. ih a t  was delivered to her at a desk in Mr. 
Jones’ office. Mr. Jones wasn’t there.

Mr. Schimpf: I offer that check in evidence.

(Check marked Exhibit P3.)

Mr. Schimpf: The check is canceled and bears 
20 the endorsement of the Equitable Trust Company.

Q. I show you a note for eight hundred dollars, 
dated July tenth, 1918, at two months, the collater-
al stated therein being one bond, Hotel Traymore 
Company, one thousand dollars, note signed New-
lin Haines on collateral form, and ask you if that 
is a note that you delivered to Miss Errickson at the 
time you delivered the check for sixteen hundred 
dollars ?

30 A. Yes.
Q. Did she take both the note and the check?
A. Yes.

Mr. Schimpf: I offer the note in evidence.

(Note marked Exhibit P4.)
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Q. I  show you a note dated June tenth, 1918, 
twenty-four hundred dollars, one month, to the 
Equitable Trust Company, signed Newlin Haines, 
and the collateral stated therein being as follow s: 
“ Protested collateral note for twenty-four hundred 
dollars, signed by Newlin Haines, endorsed Newlin 
Haines, Newlin Haines Company, collateral of the 
said note being one one thousand dollar bond Great 
Britain and Ireland, two one thousand dollar bonds 
Hotel Traymore Company, said note was due and 
protested May tenth, 1918.’ ’ This note is canceled. 1U 
Was that the note that you paid by giving the 
Equitable Trust Company the note just recited for 
eight hundred dollars, and the check for sixteen 
hundred dollars'?

A Yes.
Q. And when did you receive this from the Equit-

able Trust Company?
A. When they wouldn’t give up the money, then 

I went down and Mr. Jones insisted on signing that 
other note, and he gave me back the eight hundred 
dollar note and this note.

Q. Gave you back the first eight hundred dollar 
note you had signed and this note marked canceled?

A. Yes.

Mr. Schimpf: I oiler this note in evidence.

(Note marked Exhibit P5.)

Q. It was on July tenth, Miss Errickson told you 30 
you could have your bonds either by calling for 
them or sending for them? .

A. Yes.
Q. How long was it after that when the bank 

changed its mind?
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Mr. Hanstein: I object to that. Miss Errickson’s 
statement is no evidence of the bank’s transaction. 
It is not conclusive that she had authority to make 
the statement that it is alleged she made.

The Court: The Court will have to deal with that 
question. I understand what the question means. 
He is taking the strongest position he can against 
the bank. He is relying upon the action of Miss

10 Errickson, and now he wants to know by this ques-
tion, how long it was before this situation changed 
down at the bank respecting this matter. Whether 
or not Miss Errickson’s conduct at the time the note 
was given and the collateral asked to be returned 
concluded the bank from contrary action, of course, 
is a question the Court has to decide. I do not think 
you are harmed by the question.

(Question repeated.)
20

A. Why, I don’t remember the number of days. 
It was a short while.

Q. Several days?
A. Yes.
Q. And how did you find out about the changed 

attitude? ^
A. When I went down after my collateral. \
Q. Did you go down after them or send down 

after them?
3Q A. No, I went down after them.

Q. Who did you see when you went down there?
A. I saw Mr. Jones then.
Q. And that was sometime, a few days after July 

tenth ?
A. Yes.
Q. What did Mr. Jones say to you?
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A. He said the Board of Directors were going to 
hold the bonds, wouldn’t give them up.

Q. That is what he said to you?
A. Yes.
Q. Did he offer to return the sixteen hundred dol-

lars that Miss Errickson had taken from you?
A. No, he did not.
Q. He kept that, did he?
A. He kept that.
Q. So that the transaction stands now that the 10 

bank got sixteen hundred dollars that you wouldn’t 
have paid except on the promise to return the bonds; 
isn’t that so?

A. Yes.
Q. They have got the bonds and the sixteen hun-

dred, both?
A. Yes.
Q. Would you have paid the sixteen hundred dol-

lars off on that note, knowing that they were going 
to hold those bonds? 20

A. I would not, no.
Q. Mr. Haines, the Newlin Haines Company has 

at the Equitable Trust Company, all of the col-
lateral that it originally deposited there, has it?

A. I believe so. To my knowledge. *
Q. So far as your knowledge goes?
A. As far as my knowledge goes, yes.
Q. Was there any demand ever made on you as 

endorser of that note to pay it?
A. No. 31
Q. Was there any demand made on you afc en-

dorser of that note to furnish additional collateral?
A. No.
Q. The bank holds the note yet, does it?
A. As far as I  know.
Q. And holds all the collateral yet?
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A. Yes.
Q. And it has collateral that is double the amount 

of the note, has it not?
A. Yes.
Q. And that collateral! consists of third mort-

gage bonds affecting the Hotel St. Charles’ prop-
erty?

A. Yes.
Q. How much property is there there of the Ho- 

j q  tel St. Charles? What is the size of it and what 
does it consist of?

A. It is a lot two hundred feet on the ocean front 
by four hundred and forty deep, on the St. Charles’ 
Place side and two hundred and eighty-two feet on 
the New Jersey Avenue side.

Q. Does it run all the way from St. Charles’ Place 
to New Jersey Avenue?

A. Yes.
Q. What are the improvements on that property? 

2Q A. There is a frame building, and a fireproof 
building and stores.

Q. Wliat is the value of the total property?
A. Two million dollars, I should think.
Q. Two million dollars? How many mortgages 

are there ahead of these third mortgage bonds?
A. There is eight hundred and fifty thousand 

ahead.
Q. Eight hundred and fifty thousand ahead of the 

third mortgage bonds?
30 A - Yes-

Q. And how much is that issue for?
A. I  think it is two hundred and fifty.
Q. Two hundred and fifty thousand?
A. I  think that is what it was.
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Q. So that the total mortgages against this prop-
erty amount to one million one hundred thousand 
dollars ?

A. Yes. The third mortgage bonds were none of 
them issue except as collateral. There have only 
been two bonds sold of a hundred dollars each.

Q. How much of the two hundred and fifty thou-
sand authorized for third mortgage bonds have ac-
tually been issued?

A. The Equitable has thirty thousand and there jq  
are about twenty-seven thousand held by Mrs. Jef-
freys, I think, in Mt. Holly, and Mrs. Haines has—
I don’t remember just how many she has. About—

Q. I  don’t care who has got them. I want to 
know how many are actually issued of the two hun-
dred and fifty thousand dollar item.

A. I  should think about a hundred thousand, as 
collateral.

Q. So that the total mortgages against the prop-
erty amount to approximately nine hundred and 20 
fifty thousand dollars?

A. Yes.
Q. Is that correct?
A. Yes.
Q. And you say the property is worth two million 

dollars?
A. I should think so.

Cross-examination. 

By Mr. Moore :

Q. Mr. Haines, how long have you been in busi-
ness?

A. Seventeen years.
Q. What is that?
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A. About twenty years.
Q. You were the owner of the St. Charles’ Ho-

tel before you formed the Newlin Haines Company?
A. Yes.

Mr. Schimpf: That is objected to as not cross- 
examination.

Q. How long have you been in business in Atlan- 
10 tic City?

Mr. Schimpf: That is objected to as not cross- 
examination.

The Court: The objection is overruled.

A. About twenty years, I guess.
Q. In that time have you ever had, for yourself 

or for the Newlin Haines Company, or for anyone 
20 else, any other note transactions in banks other than 

those to which you have just testified?
A. Yes.
Q. How many different note transactions in the 

course of twenty years’ experience have you had in 
banks ?

A. I  don’t know.
Q. Have they been many or few?
A. Been several.
Q. Several? Do you mean by that three or four? 

30 A. Oh, a number.
Q. Isn ’t it a fact that you have had a very large 

number of them?
A. Yes.
Q. Aren’t you the one who financed and promoted 

the Newlin Haines Company, brought it into being?
A. I was the owner of the property, sold it to the



Newlin Haines—Cross 48

Newlin Haines Company. I didn’t do the financing. 
Other people did the financing.

Q. Didn’t you go around yourself to various 
places, New York and Philadelphia, in your efforts 
to finance these various mortgage placements that 
you have put on the property?

A. Yes.

Mr. Schimpf: That is objected to as wholly irrel-
evant.

10
Mr. Moore: This gentleman testified that he never 

read that note, had no knowledge of its contents, 
and never knew at all—

The Court: I see. You are trying to show the 
improbability of his story. Well, proceed. I don’t 
think this gentleman would have us believe that he 
was ignorant of the general contents of the collat-
eral note, do you?

20
A. No, I know generally the contents, yes. I know 

what the general contents were.

By the Court: ~ v '

Q. What did you think the general contents were? 
What was in your mind? You were handed a col-
lateral note. What did you think that was?

A. I didn’t think that a collateral note—that the 
two—that one would affect the other. I thought the 30 
collateral on a certain note could be sold, but not 
my other collateral.

Q. You didn’t think it had any effect on the other?
A. No.
Q. You didn’t take the pains to read the note care-

fully; is that the idea?
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A. I  didn’t read the note there at all. I just 
signed it.

Q. Did you ever read a collateral note?
A. Not of that form. I have read other forms, 

one about quarter as big as that.
Q. Are they all about the same?
A. I don’t know whether they are all just the 

same or not.

By Mr. Moore:
10

Q. Mr. Haines, did you ever have any other col-
lateral notes other than this transaction with the 
Equitable Trust Company?

A. Yes.
Q. How many?
A. Oh, not very many.
Q. Not very many?
A. No. Very few.
Q. What other collateral note forms did you read?

20 What banks?
A. Of no banks as I  know of.

The Court: Unless this turns out to have some 
legal significance, I do not think the testimony is of 
any value one way or the other, and if it turns out 
to be of any value and you desire to further cross- 
examine Mr. Haines, I will give you an opportunity, 
but my present opinion is that there is nothing in 
that position.

30
Mr. Moore: Mr. Schimpf, have you the bonds I 

served notice to produce?

Mr. Schimpf: No.

The Court: These were ordinary bonds that 
passed by delivery, were they not, Mr. Haines?
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A. Yes, Traymore bonds.

Mr. Schimpf: I have not anything you asked me 
to produce.

Mr. Moore: I served a notice to produce the orig-
inal bonds taken in replevin. I wanted to produce 
them in evidence here because I  think it is an essen-
tial part of our case.

The Court: Upon what theory?

Mr. Moore: To show they were negotiable.

The Court: He said they were.

Q. They said so on their face, did they not, that 
they passed by delivery?

A. I don’t know if they stated so, but I know they 
were negotiable.

Q. There was nothing on them to indicate to whom 
they belonged?

The Court: Do you deny that the bonds passed 
by delivery and that the person who had possession 
of the note and bonds apparently was the owner?

A. Apparently, until after the first payment was 
made. After the first payment was made Mr. 
Jones knew who the owner of the bonds was.

The Court: He said when he took the bonds there, 
apparently they belonged to him so far as anything 
on the bonds showed, but on the next payment he 
told Mr. Jones that the bonds belonged to his wife.

10

20

30

Q. When was that, Mr. Haines?
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A. I don’t remember the date.
Q. Was it when you paid the sixteen hundred and 

got the first two bonds ?
A. When I got the first two bonds back. On the 

first deliverance of bonds Mr. Jones knew.
Q. You told him then they were Mrs. Haines’ 

bonds ?
A. Yes.
Q. Where were you then when you told him that?

10 A. At Mr. Bacharach’s office or his own, I don’t 
remember which. We generally went into Mr. 
Bacharach’s office.

Q. Who were present?
A. There was no one present at that time.
Q. Tell just exactly what you said to Mr. Jones.
A. I  don’t remember exactly what I said. I told 

him I wanted to get the bonds down as quickly as I 
could, as they were the property of Mrs. Haines. 
It was in Mr. Bacharach’s office, as I remember, and

20 there was no one else in there.
Q. What did Mr. Jones say when you told him 

they belonged to Mrs. Haines?
A. He said, “ I don’t blame you for wanting to 

get them down.”
Q. Did Mr. Jones express any surprise that you 

pledged Mrs. Haines’ bonds for your personal debt?
' A. No..

Q. None whatever?
A. No.

30 Q. Took that as the usual thing?
A. He didn’t express any surprise.
Q. Where did Mrs. Haines get these bonds from?
A. Bioren and Company.
Q. When?
A. I don’t know.
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Q. When was your first knowledge obtained that
she had the bonds?

A. When she bought them.
Q. Were you with her when she bought them?
A. No.
Q. When did you first learn that she had bought 

them?
A. I don’t know. When she bought them. I or-

dered the bonds for her myself.
O. You ordered the bonds for her?
A. Yes. 10
Q. Did you pay the money for her?
A. No, she paid her own money.
Q. Did you take the money to Bioren and Com-

pany for her?
A. No, I did not. She mailed it.
Q. To whom were the bonds delivered?
A. I don’t know whether they came down in her 

name or whether they were sent to me. They were 
her bonds.

Q. They were sent to you by mail? 20
A. They were sent by mail.
Q. Registered mail?
A. They must have been. Either mail or express.

I don’t remember.
Q. They came in your name, you think?
A. I don’t know. I  suppose if it was her check, 

they would naturally come in her name. They came 
in either by mail or express.

By the Court: 30

Q. Was it her money?
A. It was her money.
Q. Real?
A. Real money from her mother’s estate.
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Q. Money that didn’t come through you?
A. No, absolutely not. Not in any shape at all. 

No connection with me, directly or indirectly at all.

By Mr. Moore:

Q. And you don’t recollect when the bonds were 
bought?

A. No. Several years ago. When the Traymore 
were selling their bonds.

10
Mr. Moore: Witness is shown Hotel Traymore 

Company bond, number 545, six percent first mort-
gage sinking fund gold bond, and asked to examine 
it and say if that was one of the bonds—

A. I can’t say if it was one of the bojtids they 
got. It may be something else. I wouldn’t say that.

Q. Was it a bond like that? j
A. It was a bond like that, yes. That is a thou-

20 sand dollar bond, isn ’t it?
Q. Yes. Where are the bonds that were re- 

plevined in this case?
A. In Philadelphia.
Q. In whose custody?
A. Mrs. Haines.

Mr. Moore: I served a notice on defendant to pro-
duce those bonds, and now Mr. Haines testifies they 
are in her possession in Philadelphia.

30
Mr. Schimpf: There was not any notice served. 

I would try to produce anything I could.

Mr. Moore: You acknowledged service of it. I 
have a copy right here and I filed the original at 
Mays Landing.
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The Court: Will you gentlemen not make a stip-
ulation respecting the bonds? What is the use of 
wasting time over that?

Mr. Schimpf: Why doesn’t Mr. Jones or Miss Er- 
rickson, who had the bonds in their possession, for 
years, testify what the bonds were? I do not know.
I do not know whether they were registered or un-
registered or what they looked like. I saw them 
when the sheriff handed them to me and I sent them IQ 
to Mrs. Haines. Miss Errickson knows and Mr. 
Jones knows, and they can testify. For that matter, 
if they will state what the bonds were, I  will stip-
ulate to it.

Mr. Moore: This is one of the bonds that I hold 
in my hand.

Mr. Schimpf: I concede that the other bonds are 
in the same form, that is, the Traymore bonds. Of 20 
course, the Great Britain and Ireland bond was not 
in that form, but it probably was an unregistered 
bond. I assume that the bank would not have taken 
it if it had not been.

Mr. Moore: Do you concede that the Great Brit-
ain and Ireland bond was a coupon bond which 
passed by delivery similar to these Traymore bonds?

Mr. Schimpf: If Mr. Jones says it was, I do.
I never saw the bond.

Mr. Jones: It was.

Mr. Schimpf: Then it is.
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Q. Now, Mr. Haines, did you ever write anything 
thing to the Equitable Trust Company concerning 
these bonds?

Mr. Schimpf: Why not make it more definite?

Mr. Moore: He is on cross-examination now.

The Court: That is a preliminary question. The 
10 question should he answered yes or no.

A, I don’t remember.

Mr. Moore: Witness is shown letter head St. 
Charles’ Place and Boardwalk, Atlantic City, New 
Jersey, dated January third, 1918, and is asked if 
you wrote that letter to Mr. Harry Jones, treasurer 
of the Equitable Trust Company, Atlantic City?

2 q  A. That is my signature.
Q. You sent that letter, did you not?
A. Yes.

Mr. Moore: Witness is shown another letter, “ St. 
Charles’, Atlantic City, New Jersey, Newlin Haines 
Company, second month thirteenth, 1918, Mr. Harry 
L. Jones, City. Dear Mr. Jones :” is that your writ-
ing and signature ?

30 A* YeS'
(First letter referred to marked D1 for identifica-

tion. Second letter referred to marked D2 for iden-
tification. )

Mr. Moore: Witness is shown a letter St. Charles’ 
Hotel heading, dated March eighteenth, 1918, ad-
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dressed Mr. Harry Jones, treasurer, Equitable 
Trust Company, and asked if your signature is to 
that letter?

A. Yes.

(Letter marked D3 for identification.)

Mr. Moore: Witness is shown a receipt, Equitable 
Trust Company heading, dated July tenth, 1918, re- IQ 
ceived of Equitable Trust Company, two coupons, 
thirty dollars each, sixty dollars, from bonds of 
Hotel Traymore Company, held as collateral. Is that 
your signature?

A. Yes.
Q. And likewise another receipt for coupons dated 

July twenty-fourth, 1918?
A. Yes. *

20
(Papers marked D4 for identification, and D5 for 

identification.)

Q. Mr. Haines, weren’t you surprised that the 
Equitable Trust Company continued this loan with 
you after March when you say that you told Mr. 
Jones that the bonds did not belong to you?

A. No, I wasn’t surprised.
Q. You thought that was the usual course of 

business, did you? 3$
A. Yes.
Q. Do you think they would have lent the money 

to you in the beginning if you had told them they 
were her bonds?

A. As far as I know, they would. I  didn’t know 
anything to the contrary to that.
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Q. You thought you could go there/and tell them 
they were her bonds and get a loan for yourself od 
them, did you?

A. Sure.
Q. You didn’t do that, however, until after the 

loan had been made?
A. I don’t remember saying anything at the time.
Q. Nothing was said?
A. I don’t think so. Not that I remember.

10 Q* Mr. Haines, isn ’t it a fact that there is nine 
hundred thousand in mortgages ahead of this thirty 
thousand dollars worth of bonds that you refer to?

A. No.
Q. On the St. Charles’?
A. Not unless the receiver’s certificates could be 

counted as a mortgage, and they are about to be paid 
off, or there is money to pay theia off.

Q. There is a first mortgage of five hundred thou-
sand?

20 A. Yes.
Q. That is on the St. Charles’?
A. Yes.
Q. There is a first mortgage of one hundred and 

ninety-one thousand and ninety-one dollars on the 
lot on which the stores are?

A. I don’t remember the exact amount.

The Court: What has that to do with it?

3Q Mr. Moore: They brought out the fact that we 
had valuable security.

The Court: Suppose you had valuable security, 
what has that to do with it?

Mr. Moore: Nothing, according to my theory, but 
it may have to do with the equities, that is all.



Newlin Haines— Cross 55

Q. These very thirty thousand dollars worth of 
bonds we hold, and you say Mrs. Haines holds some 
of them, too—

The Court: It is a strict legal question. You 
either have a right to these bonds or you have not. 
Equity does not enter into it. You either have a 
right to hold those bonds for any other indebted-
ness that was then existing or might be created 
afterwards, you either had a strict legal right to 10 
hold the bonds under those circumstances, or you 
had not. That is all there is to the case. It makes 
no difference how much collateral they had.

Mr. Moore: I was going to show that these very 
bonds which we hold, the receiver has already threat-
ened to attack them.

The Court: If you think there is any value in that 
evidence, you can proceed, but I doubt it very much. 20

Mr. Moore: I do not think there is. I think it 
is a strict question of law, as I said in the beginning.

Q. Now, awhile ago, Mr. Haines, when you were 
being examined by Mr. Schimpf and you were testi-
fying about going down to the bank, you used this 
expression, “ I went down after my collateral’\  
What did you mean by that expression?

A. Collateral I deposited there of Mrs. Haines’. 30
Q. Then you should have said you went down after 

her collateral, shouldn’t you?

Mr. Schimpf: That is objected to.

The Court: That is rather captious. That would
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not be it. It was after his collateral. According to 
his theory, he put up Mrs. Haines’ bonds as col-
lateral for his loan.

Q. Now, Mr. Haines, at the time that you got this 
first two thousand dollars on this collateral on De-
cember fourteenth, 1917, what did you do with that 
money?

A. What did I do with it? Loaned it to the com- 
10 pany.

Q. You deposited it to their credit the next day, 
did you not, in the Equitable Trust Company?

A. No, it was transferred over then, right away.
Q. Didn’t you deposit it first in your account or 

wasn’t it credited in your account and then you made 
a deposit of your check to the order of the company?

A .  I don’t think so.

Mr. Schimpf: Objected to as irrelevant.
20

The Court: I  do not see that that has anything 
to do with it.

Mr. Moore: I think it has, to show that all of this 
was for the company.

The Court: Suppose it was, what has that to do 
with it ? He had a right to take that money and 
throw it down the sewer. He had a right to give it 

3Q to Mrs. Haines. He had a right to do anything he 
pleased with it. The bank would not be affected by 
anything he did with the money.

Mr. Moore: I am endeavoring to show that these 
transactions in the bank here, whereby he put up this 
collateral personally were for the benefit of the com-
pany.
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The Court: Granting that to be so, what has that 
to do with the case? You, as I have pointed out, 
had a strict legal right to appropriate that collateral 
to the other indebtedness or you had not. That is 
all there is to this case on the facts. I do not want 
to shut out anything, but it is immaterial what he 
did with the money. That would not change the 
character of the contract.

Mr. Moore: As I understood it, the testimony of jq  
Mr. Haines was that this loan—that these bonds 
were given to him by Mrs. Haines for a loan for his 
personal use.

The Court: I do not care what the purpose was, 
and I do not think the law cares. He got those bonds 
which passed by delivery into his possession. The 
bonds were transferred by him to the bank as col-
lateral security for a loan, and he says that at the 
time the transaction went through he never re- oft 
vealed to the bank anything about the ownership 
of the bonds, so presumably they took the bonds as 
his property. There is that situation. Now, if you 
had a right to retain the bonds under the circum-
stances presented by this case in order to fortify the 
bank against the outstanding indebtedness, or the 
accruing indebtedness, that is the end of the case.

Q. Mr. Haines, when you first went to the bank in 
December of 1917, and procured this first loan of two 
thousand dollars with this collateral that has been ?n 
mentioned, and then when you got the additional 
loan of two thousand on January tenth, 1918, with 
more of these other bonds in question as collateral, 
were you then an endorser on two personal notes 
of the Newlin Haines Company to the extent of 
fifteen thousand dollars in that bank?
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A. Two personal notes? You don’t mean col-
lateral notes?

Q. No, unsecured notes.
A. I  believe so.
Q. Well, isn ’t that a fact?
A. I  believe so.

By the Court:

Q. And you didn’t say anything to Mr. Jones 
10 about the bonds belonging to Mrs. Haines until 

March twentieth, 1918, when you paid the sixteen 
hundred dollars?

A. When I got the first bonds back.

Recess taken until 1.15 P. M.

Afternoon Session, 1.15 P. M.
20

N b w l i n  H a i n e s , resumed.

Further cross-examination.

By Mr. Moore:

Q. Did your wife know what you intended to do 
with the money from these loans from these bonds?

A. No, she just loaned it to me, is all. She loaned 
30 me the money. ;

Q. She didn’t know you intended to use it for the 
hotel company?

A. Not that I know of.

Mr. Schimpf: I  think the Court already ruled that 
was not relevant.
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The Court: I cannot seem to understand what 
significance that has. It may have. You may be en-
tirely right, Mr. Moore. I have pointed out to you 
what I conceive to be the sole question in this case, 
regardless of any private understanding he may 
have had with his wife. How would that affect the 
bank if the bank had a right to appropriate those 
bonds to that other indebtedness?

Mr. Moore: Well, your Honor, he comes in here K) 
and says now that in March of 1918, he commun-
icated the knowledge to the bank then that they did 
not belong to him but belonged to his wife.

The Court: But the bank already had the bonds.

Mr. Moore: That is true, and of course our theory 
is the fastening of the right to the possession of the 
bonds prior to that time.

20
The Court: I understand that. If the bank had 

a right to hold those bonds under that collateral 
agreement for that other indebtedness, what has all 
this to do with the question?

Mr. Moore: It seems to me th is: we are going to 
set up an issue here that we did not have this knowl-
edge at the date he is contending for, and I  want to 
show that Mrs. Haines may have had knowledge that 
this was for the company. j q

The Court: Well, I do not want to interfere. It 
may be right.

A. I borrowed it for my own account entirely 
from her.
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Q. When you took them from her, did you intend 
to use it for the hotel company, the loan?

A. Yes.

Mr. Schimpf: That is objected to as irrelevant.

Q. What use did you tell her you intended to 
make of the money?

10  The Court: The objection is overruled on that 
other question.

(Exception noted for plaintiff.)

A. I say it was useless to tell her. I  didn’t have 
to tell her what I was going to do with the money.

Q. Did you tell her?
A. I told her I  wanted to borrow the bonds to ob-

tain a loan for myself.
2q  Q. That is what you told her?

A. Yes.
Q. You mentioned nothing about the hotel com-

pany?
A. No.
Q. Did you tell her how much you wanted to bor-

row on them for yourself?
A. I don’t remember. No, I did not. I wanted 

to get as much as I could on them, of course.
Q. Did she ask you what you needed for your-

30 self—
A. No, she didn’t.
Q. -—'that required that money?
A. No.
Q. Now, at the time you had this conversation 

with Mr. Jones that you referred to, and in which 
you say you told him in March, 1918, that they be-

/
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longed to Mrs. Haines, did yon at that time tell Mr. 
Jones also that Mrs. Haines had only loaned these 
to you for the purpose of getting a loan for your-
self?

A. No, I don’t think I did. I told him—I told 
Mr. Jones that the bonds belonged to Mrs. Haines 
and I wanted to redeem them as quickly as possible.

Q. That was all that was said?
A. That is all I remember.

By Mr. Schimpf :

Q. Mr. Haines, you were asked a good many 
questions about your transactions in negotiable 
notes. Did you ever have a transaction with a bank 
before, where they kept both the collateral and the 
money?

A. I never did, no.

20
E v a  B. H a i n e s , affirmed.

Direct examination.

By Mr. Schimpf:

Q. The four Traymore bonds and the bond of 
Great Britain and Ireland, in the sum of one thou-
sand each, which have been testified to in this case,, 
who owns those bonds?

A. I do.
Q. With whose money did you buy them?
A. With my own.
Q. Where did you get the money?
A. Inherited it from my mother.
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Q. When did yonr mother die, Mrs. Haines?
A. She died either thirteen or fourteen.
Q. 1913 or fourteen?
A. Yes. I can’t remember. \
Q. This money with which you purchased these 

bonds was money which came from her estate to you?
A. Yes.
0. Did you loan the bonds to Mr. Haines?
A. I did.

10 Q* For what purpose?
A. Well, I was away. When he called me up and 

asked me for them, I didn’t ask him. He called me 
up on the phone and asked me if he could have them 
and I said yes. He went in my box and got them. 
I supposed for himself. I didn’t know.

Cross-examination.

By Mr. Moore:
20 Q. Mrs. Haines, where are these two bonds now?

A. I have them in Philadelphia.
Q. Whereabouts?
A. In a box, a safe deposit box.
Q. Your own safe deposit box?
A. Yes.
Q. That is the one Great Britain and Ireland 

and the one Traymore bond that was. replevined?
A. Yes.

20 Q. What bank are they in?
A. It is in the West End Trust Company, corner 

of Broad.
Q. Were you told by Mr. Schimpf that I had 

served notice on him to produce them here at the 
trial?

A. No, I knew nothing about that.
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Q. Did not know anything about it?
A. No.
Q. Were you told by him that I had served a no-

tice on him to produce your canceled checks, bank 
books, writings, papers or other documentary evi-
dence that will show the purchase of these bonds on 
your part with your own money?

Mr. Schimpf: That is objected to, unless it is 
shown when that notice was served. It was served j o 
about five o’clock in the afternoon of the day be-
fore the trial. I told Mr. Moore I could not pos-
sibly reach Mrs. Haines at that time.

By the Court:

Q. Have you possession of the bonds?
A. I have.

The Court: Well, if there is any difficulty about oq 
the matter, I will hold the case open and let her 
produce the bonds.

The W itness: I think I can even show receipts for 
the bonds that I bought, both the Traymore bonds, 
and the Great Britain and Ireland bond.

By Mr. Moore:

Q. Have you any writing of any character in your 
possession that would show payment on your part 
for these bonds?

A. I think I have some receipts for them from 
Bioren and Company.

Q. Any checks showing payment?
A. I don’t know, because when I left St. Charles’

I tore up a lot of stuff to get rid of it.



64 E va  B. Homes— Gross

Q. You haven’t any checks'?
A. I don’t know. I  should have to look.
Q. Whom did you pay for the bonds'?
A. Bioren and Company. The check was made 

out to them.
Q. The check was made out to them?
A. Yes.
Q When was that?
A. I can’t remember It has been several years

10 ago

By the Court:

Q. Was it your own check?
A. Yes, my own check.
Q. What bank?
A. Well, I don’t know whether it was the Equit-

able Trust or not.

20 By Mr. Moore:

Q. Did you every give your husband any other 
bonds to get a loan for himself on?

A. No.
Q. This is the only transaction?
A. Yes.

Mr. Moore: Witness is shown the check marked 
Exhibit P3 in this case and asked is that your check?

30 .
A. That is my signature, yes, sir.
O. Did vou know what this check was to he used 

for?
A. I didn’t know exactly what it was to be used 

for. Yes, I did. To get these things back, to get 
these bonds hack.
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Q. The two bonds that were returned to you in 
March, or returned to Mr. Haines in March in re-
spect to this transaction, was it your check which 
paid the $1600 then?

A. Yes.
Q. Where is that check?
A. Where is that check?
Q. Yes.
A. I don’t know where it is.
Q. I can’t hear you. 10
A. I  know where the stub is.
Q. Where is the check?
A. I don’t know where the check is.
Q. You don’t know where it is?
A. No.
Q. Did you have any stock yourself in the New- 

lin Haines Company?
A. I have, yes.
Q. At the time that you gave these bonds to your 

husbands, as you say, did you have any knowledge 20 
that the company needed money?

Mr. Schimpf: That is objected to.

A. Not exactly, no.
Q. Didn’t you know they needed money? Didn’t 

you know that the account was overdrawn at the 
Equitable and that they had to make good two thou-
sand dollars?

A. I did not. Positively did not.
Q. Hadn’t you been loaning money to the com-i 

pany yourself around about that time—
A. No.
Q. —because they were short of funds.
A. That is the only one I loaned him.
Q. Is this the only collateral you ever put up for 

the company?
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Mr. Schimpf : That is objected to. The testimony 
is she put it up for her husband or loaned it to her 
husband. That is not fair cross-examination. That 
is evidently a tricky question, the answer to which 
would not be binding on this witness. She could cor-
rect it.

The Court: I know what‘she said. She said she 
loaned her husband the money.

Q. Did you ever endorse any notes for the New- 
lin Haines Company!

A. Never. ,
Q. Have you a claim against the company now !
A. Yes.
Q. How much is it!
A. It is either ten or twelve thousand.
Q. What is it for!
A. Money I  loaned the hotel company to build the 

stores on the Boardwalk.
Q. That is the only claim you have against the 

company!
A. I have some preferred stock.
Q. Well, I mean any claim for money loaned!
A. No.
Q. Well, were these stores built before this trans-

action with respect to this collateral loan, Mrs. 
Haines!

A. Yes.
Q. Did you know anything about the financial con-

dition of the company at the time Mr. Haines got 
these bonds from you!

A. No.

By the Court :

Q. You remember when he got the bonds!
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A. Oh, yes, but I couldn’t tell the exact date.
Q. How many bonds did he get?
A. Five thousand. Five.
Q. Did you know what he was going to do with 

the bondsI ,
A. No.
Q. But you knew he was going to use the bonds?
A. I knew he was going to use them to borrow 

money.
10

By Mr. Moore:

Q. For what purpose?
A. I don’t know. I didn’t ask him.
Q. You don’t know what the purpose was?
A. No.

By the Court:

Q. And you gave him the bonds to use without OQ 
any limitation?

A. Yes. He told me he would soon get them 
back.

By Mr. Moore:

Q. Did you give him the five thousand dollars 
worth of bonds at one time or at different times?

A. Different times. I don’t know exactly the 
time, but it is down here. You have it. «/*

Q. How many times did you give him bonds ?
A. I can’t remember.
Q. More than once?
A. Yes.
Q. More than twice?
A. I can’t remember that.



68 David G. Reed—Direct

Q. And when!
A. Well, I don’t know the dates.
Q. Where were the bonds just before yon gave 

them to him?
A. In my box in my room.
Q. At the hotel?
A. Yes.

10
PLAINTIFF RESTS.

DEFENDANT’S TESTIMONY.

D a v id  C. R e e d , sworn.

Direct examination.

By Mr. Moore:
20

Q. Mr. Reed, do you hold any official position in 
the Equitable Trust Company of Atlantic City?

A. Vice president.
Q. When was knowledge first communicated to you 

officially that these bonds in question in this suit 
were not the property of Newlin Haines, but be-
longed to his wife, Eva B. Haines?

A. When the last payment was made on the bonds, 
Mr. Haines demanded payment, or demanded sur- 

30 render of the bonds at that time, and said they were 
the property of his wife.

Mr. Schimpf: Were you there? Did you hear the 
conversation?

A. Oh, no, not at all. I only khoaylwhat was re-
ported to me as an officer of the institution.
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Mr. Schimpf: I object.

The Court: Strike it out.

Mr. Moore: I think I would have a right to show 
when officially as vice president any knowledge was 
communicated to him about these bonds* if you 
can recollect the date.

A. I can recollect that Mr. Jones reported to the JQ 
Board of Directors—

Mr. Schimpf: I ask that all be stricken out, if  the 
Court please.

The Court: You say you got knowledge at the 
time specified. I suppose what he is trying to testi-
fy to is th is; that when Mr. Haines had the trans-
action with Miss Errickson, the matter then was 
taken up and it came to his knowledge. (

Mr. Moore: Eventually it came to his knowledge.

The Court: I suppose that is about as far as he, 
could go.

The Witness: As far as I could go.
By the Court :

Q. Did you talk with Mr. Haines about it?
A. No.

Mr. Schimpf: I ask his testimony be stricken out.
It is entirely hearsay and irrelevant.

The Court: No, I cannot say that it is.

No cross-examination.
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A n n a  E r r i c k s o n , sworn.

Direct examination.

By Mr. Moore:

Q. What position, if any, do you hold in the 
Equitable Trust Company?

A. Note clerk.
j q  Q. Do you keep this note ledger that has been ad-

mitted in evidence and marked Exhibit PI?
A. I do.
Q. What are your duties as note clerk?
A. I  perform the clerical work in connection with 

the loans.
Q. Did you hear the testimony of Mr. Haines with 

respect to a conversation he claimed to have had 
with you at the time on July tenth, or about July 
tenth, when $1600 was paid on account of this note?

20 A - 1 d i d -
Q. Mr. Haines testified that on that occasion when 

he gave you this check for $1600 that he told you he 
wanted these bonds back, that they belonged to his 
wife, Mrs. Haines, and he desired to return them. 
Is that true?

A. No.
Q. Now, just tell what was said.
A. Well, Mr. Haines came in to make a payment 

on his note, and I  told him to wait and see Mr. Jones,
3Q because I  couldn’t handle the matter, and Mr. Jones 

was out at the time and would be back shortly, but 
he couldn’t wait or didn’t care, to, and he made the 
payment and left the other note and left the twenty- 
four hundred—

Q. How much was the note? Which time are you 
talking about? \
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Mr. Schimpf: Twenty-four hundred!

A. Well, he left the twenty-four hundred dollar 
note and also the eight hundred dollar note and the 
check, to have the matter taken up with Mr. Jones.

Q. Was anything at all said to you on that occa-
sion concerning the ownership of the bonds! \

A. No.
Q. Was anything said to you about the bonds be-

ing returned! v . 10
A. Well, he may have asked for the bonds back, 

but I would have no power in that matter at all. That 
was why the matter was referred to Mr. Jones.

Q. Do you know whether he asked you to return 
the bonds on that occasion!

A. I believe he did. That was the reason I re-
ferred him to Mr. Jones. * <

Q. Well, what was said about the bonds!
A. Well, he asked for the bonds, and I told him 

to wait and take the matter up with Mr. Jones be- 20 
cause he was out at the time, and he said well, he 
would leave this other note and take it up with Mr. 
Jones over the phone so he wouldn’t have to call 
at the bank the second time in case it was arranged 
agreeably. When Mr. Jones came in the matter 
was taken up. I took the matter up with him, and 
he said no, it couldn’t be accepted, so we got Mr. 
Haines on the phone and told him that this eight 
hundred dollar note couldn’t be accepted and the 
twenty-four hundred dollar note had to be pro- 3Q 
tested. Then a day or two after that he came in 
and signed another note for twenty-four hundred 
dollars.

Q. How much was it!
A. Twenty-four hundred. That is this twenty- 

four hundred dollar note.
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Q. Well, that is dated June tenth, 1918. Is that 
the note he signed in July?

A. No, that was signed June tenth.
Q. I thought you were testifying as to July tenth, 

1918?
A. If I see the note maybe I can tell better what 

I am doing.

Mr. Moore: Witness is shown a note marked Ex- 
j q  hibit P5, the twenty-four hundred dollar note, and 

is asked is that the note which was signed in July ?

A. No; June tenth, 1918.
Q. Are you testifying as to what occurred on June 

tenth, 1918?
A. I may not have gotten your question right.
Q. I  ask you what occurred at the time, on July 

tenth, 1918, when he came in and made this sixteen 
hundred dollar payment.

2q  A. That was the time he asked for the bonds and 
I told him I couldn’t deliver any bonds, and notwith-
standing that he delivered the check to me, anyway.

Q. The check I understand he delivered and any-
thing else did he deliver?

A. Why, he signed the new note for eight hundred 
dollars.

Q. Is this the note?

Mr. Moore: Witness being shown Exhibit P4, 
2q  being a note for eight hundred dollars.

By the Court:

Q. What is the date of that?
A. July tenth, 1918.
Q. Is that a collateral note?
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A. Yes, eight hundred dollars.
Q, What is the collateral?
A. One Hotel Traymore bond, one thousand dol-

lars.
Q. Is that all?
A. That is all.

By Mr. Moore:

Q. Is that all that was left with you by Mr. Haines jq  
at that time?

A. Yes, and the check for $1600.
Q. That was all?
A. Yes.
Q. There was no note for twenty-four hundred 

dollars that he signed then, was there?
A. No. The note that was due was $2400.
Q. That was kept by you and this is the one that 

is marked paid here, and which is marked P5, is
it? 20

A. Yes.

Mr. Moore: Witness is shown a collateral note 
for $800 dated July tenth, 1918, signed Newlin 
Haines, in which the collateral is set forth as pro-
tested collateral note for $2400, signed by Newlin 
Haines, endorsed Newlin Haines Company, colla-
teral to said note being one one thousand Great 
Britain and Ireland bond, and two one thou-
sand Hotel Traymore Company, said note was due 30 
and protested May tenth, 1918, and is asked when 
that note was received by the Equitable Trust Com-
pany.

A. A day or so after. About the eleventh or 
twelfth of July. You see, the $800 note dated July
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10

20

tenth, 1918, reciting one bond of the Hotel Tray- 
more Company, was refused. They wouldn’t ac-
cept that, so theii Mr. Haines signed a note for eight 
hundred dollars, dated July tenth, 1918, which re-
cited the collateral as the protested collateral note 
for $2400, signed by Newlin Haines, endorsed New- 
lin Haines and Newlin Haines Company, the col-
lateral to said note being one thousand Great Brit-
ain and Ireland and two thousand dollar Hotel 
Traymore bonds.

Q. When did he sign that!
A. He signed this a day or two after the other 

was due. That would be July eleventh or twelfth.
Q. Was any knowledge after July tenth, 1918, 

pommunicated to you by Mr. Haines, that these bonds 
were other than his own bonds!

A. He called at the hank about three or four 
days after this note was due, after July tenth, and 
went in the office and spoke to Mr. Jones, and then 
I was called in the office and Mr. Jones asked me 
what I had told Mr. Haines the day he came to re-
new this note.

Q. What was said!
A. I told him that Mr. Haines had asked for the 

bonds but I couldn’t deliver them, so I had taken 
the sixteen hundred dollar check and the note for 
eight hundred dollars. Mr. Haines at that time said 
he told me they were Mrs. Haines’ bonds, but he 
had not told me that.

Q. Was that the first time that you heard from 
anybody that they belonged to Mrs. Haines and not 
to Mr. Haines!

A. That was the first time.
Q. How long after July tenth was that!
A. That was about the twelfth or fourteenth, sev-

eral days after July tenth.
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Q. Was that the occasion when this new note was 
signed for this $800 which I just showed you here?

A. No, the new note was signed before that.
Q. The new note had been signed before?
A. That had been signed, yes, sir.
Q. And was in your possession?
A. Yes.
Q. That conversation, you say, was where, I mean 

where you first learned he claimed they were Mrs. 
Haines ’ bonds ? 10

A. In Mr. Bacharach’s office down at the bank.
Q. And you were called in there by whom?
A. By Mr. Jones.
Q. Who was present?
A. Mr. Haines and another gentleman.
Q. Bid you know the other gentleman?
A. No, I don’t know who he was.

•» Q. Who else?
A. That is all, Mr. Haines, another gentleman,

Mr. Jones, and then I was called in. 20
Q. And that was, you say, how long after July 

tenth?
A. Well, I believe it was about three or four days 

after July tenth.
Q. But after you say you had received this—
A. It was after that.
Q. When you received this note, what was done, 

if anything, with the check that you had received 
for sixteen hundred dollars?

A. That had been sent through for collection, to 30 
see whether it would be good.

Q. When was that sent through?
A. That was sent through on July tenth.
Q. The same day you received it?
A. The same day we received it, yes.
Q. Was that sent through after or before the tele-
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phone conversation with Mr. Haines which you re-
ferred to awhile ago?

A. After the telephone conversation.
Q. Who did the talking over the phone to Mr. 

Haines on that occasion?
A. I did.
Q. Well, what was said?
A. He left this note with me presumably as a 

renewal, to get the approval—
10 Q* Which note do you refer to, Miss Errickson?

A. I refer to this note.
Q. That is Exhibit P4, on which is marked in red 

ink, “ canceled” ?
A. Yes.
Q. For eight hundred dollars, which gives one 

bond of the Hotel Traymore Company of a thou-
sand dollars?

A. Yes. He left this and a check for sixteen hun-
dred dollars and I was to get in touch with Mr. 

20 Jones, so the matter, of course, was refused, and I 
called him up and told him so, and the» note we held 
for twenty-four hundred dollars was protested. 
This note was canceled and returned to him. Then 
that night when our checks go out, the sixteen hun-
dred dollar check went out with the checks to the 
other bank.
■ Q. And this was signed by Mr. Haines after that?

A. Yes.
Q. What did you tell Mr. Haines over the phone? 

30 A. That his proposition wasn’t accepted and we 
would have to protest the note.

Q. Were you told by any officer of the bank to 
communicate that to him?

A. Mr. Jones ordered me to do it.

Mr. Moore: I  want to offer this note of eight 
hundred dollars in evidence.
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(Paper marked Exhibit D6.)

Mr. Moore: I also offer at this time the protested 
collateral note of fifteen thousand dollars of the 
Newlin Haines Company, dated February nineteenth, 
1918, payable four months after date, endorsed by 
Newlin Haines personally, date of protest June nine-
teenth, 1918.

(Paper marked Exhibit D7.)

Mr. Moore: I also offer the various writings 
which I examined Mr. Haines on this morning, with 
respect to this collateral, and which have already 
been marked for identification.

(Papers heretofore marked D l, D2, D3, D4, and 
D5 for identification, now marked Exhibits D l,
D2, D3, D4 and D5.)

Mr. Moore: I also offer in evidence coupon bond 
number 545, Hotel Traymore Company, six percent 
first mortgage sinking fund gold bond, interest pay-
able January first and July first, principal due Jan-
uary first, 1927, which is the bond that the Equitable 
Trust Company still holds in this transaction, and 
the only one.

, Mr. Schimpf: Objected to because it has no rel-
evancy to this case.

30
Mr. Moore: I want to introduce this bond as the 

basis for the stipulation, to show exactly what it 
was.

Mr. Schimpf: I withdraw my objection to it.
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(Paper marked Exhibit D8.)

Mr. Schimpf: Of course, I do not stipulate that 
the Great Britain and Ireland bond follows that 
form.

Mr. Moore: You did stipulate it was a coupon 
bond of like character.

j q  Mr. Schimpf: I stipulated everything in the world 
that could be stipulated about it.

The Court: Let us have no question about this 
matter. These were ordinary coupon bonds payable 
to bearer, were they not?

Mr. Schimpf: Mr. Jones so testified and I said 
that whatever Mr. Jones said about them was true. 
I do not know anything about them, but I agreed to

2Q take Mr. Jones word for it and that is what he said 
they were, and I  said if he said so that is what they 
were.

Q. Miss Errickson, I show you the fifteen thou-
sand dollar protested collateral note of the Newlin 
Haines Company which is in evidence and marked 
Exhibit D7, and ask you whether or not that note 
has been paid?

A. No, it hasn’t been paid.
3Q Q. It is still due and owing?

A. Still due and owing.
Q. With interest from what date?
A. With interest from June nineteenth, 1918.
Q. Do your books so show?
A. Yes.
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Cross-examination.

By Mr. Schimpf:

Q. Where did you telephone to Mr. Haines on the
tenth of July, 1918? j s

A. I  believe it was the hotel company; at the St.
Charles Hotel. <

Q. And you reached Mr. Haines at the St. Charles
Hotel on that day? j q

A. The day he left the note and the check with
me.

Q. Well, that is July tenth, isn ’t it?
A. It was July tenth.
Q. And you say you reached Mr. Haines at the 

Hotel St. Charles on July tenth, 1918?
A. Yes.
Q. Don’t you know that Mr. Haines wasn’t at the 

Hotel St. Charles then?
A. I  reached him. I presume he must have been ^  

there.
Q. You knew the hotel was in the hands of a re-

ceiver, did you not, from a period about the end of 
April?

A. I think it was—I don’t know when they went 
into the hands of a receiver.

Q. Well, you think it was about that time, don’t 
you?

A. Yes.
Q. Don’t you know that Mr. Haines had been en- 

tirely displaced as manager before the fourth of 
July and wasn’t at the hotel and had nothing to do 
with it, at that time?

A. Well, I got him on the phone. The only place 
I could think I got him was—

Q. Don’t you know he didn’t have anything to do
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with the hotel at that time and wasn’t living there 
and wasn’t in any way connected with it on July 
tenth, 1918?

A. No, I don’t know that. i
Q. You don’t know that at that time he was liv-

ing in the City of Philadelphia and just came down 
here on that day to attend to that business, do you?

A. No.
Q. But if your testimony related to the tenth of 

IQ March, when you telephoned him, you would easily 
have reached him at the St. Charles Hotel, because 
he was there then, wasn’t he? Isn ’t that so?

A. I don’t know when he changed his residence.
Q. Well, you know he was managing the hotel on 

the tenth of March.

By the Court:

Q. Who did the telephoning, you?
*2q  A. I telephoned.

Q. Are you sure where you telephoned to?
A. It is so long ago that would be hard to say, 

but I got him on the phone and told him that the 
proposition was refused.

Q. Well, was it at the Hotel St. Charles you tele-
phoned him?

A. Well, you see, that I really couldn’t swear to. 
I got him on the phone, but where I couldn’t say. 
The only place I can presume it would have been, 
though, would be the St. Charles.

Q. And what did you tell him?
A. That the note he left with me wasn’t accepted, 

and that the note we had that was due that day 
would have to be protested, and it was protested.

Q. You told him that?
A. Yes.
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Q. Wherever yon telephoned?
A. Yes.

By Mr. Schimpf:

Q. And so the note you were dealing with on that 
day was a protested note, was it?

A. It was protested that day.
Q. Show me the certificate of protest.
A. Well, I suppose they have the protested note 

there.

Mr. Moore: I haven’t any such protested note. <

Q. Isn ’t it because there never was such a note 
protested, a note that fell due on July tenth, 1918? 
Isn ’t that a fact, Miss Errickson?

A. No, I believe the note was protested.
Q. What would it have been protested for? Didn’t 

you take sixteen hundred dollars of his money on 
that day? • 20

A. We had taken sixteen hundred, but that wasn’t 
payment in full for the note. The note was twenty- 
four hundred.

Q. But you had taken a new note for eight hun-
dred besides?

A. Only conditionally. We hadn’t accepted the 
note.

Q. And you returned the note for eight hundred 
dollars which you took conditionally, didn’t you?

A. Yes. 30
Q. But you never returned the $1600 which you 

took conditionally, did you?
A. He came down and was willing to sign another 

note.
Q. Did you ever return the sixteen hundred dol-

lars which you had taken conditionally?
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A. No, we didn’t take the sixteen hundred dollars 
conditionally. We took the eight hundred dollar 
note conditionally.

Q. Answer my questions and we will get along 
very much easier. According to your testimony you 
said to Mr. Haines, “ I can’t attend to this trans-
action, you will have to see Mr. Jones.”

A. Yes.
Q. And he then left a sixteen hundred dollar 

10 check and an eight hundred dollar note with you to 
be referred to Mr. Jones, didn’t he?

A. Yes. \
Q. Well, weren’t both papers accepted on the 

same condition, that they should be attended to by 
Mr. Jones ?

A. The other note was protested.
Q. My question is plain; weren’t both papers left 

with you upon the condition that they should be re-
ferred to Mr. Jones for attention?

20 A. Yes, they were referred.
Q. They were? Then why do you now say, “ Wo 

took the note conditionally, but didn’t take the check 
conditionally’ ’ ?

A. Because he came in and signed another—
Q. I am talking about the tenth day of July, 1918, 

when these two papers were left with you. There 
was no other note signed on that day, was there?

A. You have another eight hundred dollar note 
with the citation in here that there was a protested 

30 note and the other bonds with it.
Q. I have, have I?
A. Yes.
Q. You will find that that note is for twenty-four 

hundred dollars, and not eight hundred .dollars at 
all.
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A. There is an eight hundred dollar note, Mr. 
Schimpf.

Q. There isn ’t, I beg your pardon.
A. There must be one, Mr. Schimpf.

Mr. Hanstein: This is not dated July tenth. This 
is dated June tenth.

Mr. Schimpf: I am quite aware of that. I am also 
under the belief that this conversation occurred on j .q  

June tenth, and I am doing my best to fix it by this 
cros s- examination.

Q. There is a note dated June tenth, 1918, which 
refers to a protested collateral note for twenty-four 

,hundred dollars. I want to know when that collat-
eral note was protested.

A. The collateral note that this recites was due 
and protested May tenth, 1918.

Q. How can you tell by it? ««
A. It tells here, “ Said note was due and pro-

tested May tenth, 1918.”
Q. What does that note say, the eight hundred 

dollar note dated July tenth, 1918?
A. It says “ Protested collateral note for twenty- 

four hundred dollars signed by Newlin Haines, en-
dorsed Newlin Haines, Newlin Haines Company, col-
lateral to said note being one one thousand dollar 
Great Britain and Ireland bond, two one thousand 
dollar Traymore Hotel Company bonds, said note ™ 
was due and protested May tenth, 1918.”

Q. The same note due and protested May tenth, 
,1918, wasn’t it?

A. Yes.
Q. And both of your notes refer to a note due and
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protested May tenth, 1918, and there was no note 
protested on July tenth, was there?

A. You don’t have a note that was due July tenth?
Q. I have a note that was signed July tenth.
A. Yes, hut that isn ’t the one that was due. The 

one that was due July tenth would have been pro-
tested that day.

Q. And yet on July tenth, taking a new note for 
eight hundred dollars, you recite that the note that 

10 was given as collateral was a note that was pro-
tested May tenth and not July tenth?

A. Yes, because that is the prior note. That is 
the one we are holding.

Q. There is a note in June, 1918, which recites the 
same note protested May tenth?

A. Yes. We are holding that old protested note.
Q. Do you mean to tell this Court that on July 

tenth you would have written in a note—I presume 
that is your typewriting?

20 A. Yes.
Q. —that you would have written in a note which 

you dated July tenth, 1918, that a note was pro-
tested on May tenth, if in fact it had been protested 
von July tenth?

A. No, we still have that protested note that it 
recites there.

Q. All I  am asking you is to produce some proof 
from your books or some certificate that any note 
was protested on July tenth.

30 A. Our books don’t show the protest. The n o -

tary’s books would show that.
Q. Have you got the notary’s book here showing 

the protest of a note on July tenth, 1918?

Mr. Moore: We will get it and see what it says.

Q. Now, you say that this conversation with Mr.
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Paines took place on the telephone with him at the 
St. Charles Hotel on the day that this note was 
protested, don’t you, or, at least, you did say that?

A. Yes, on July tenth, the day that this note and 
the check was left with me.

Q. You also said it was on the day the twenty-four 
hundred dollar note was protested, didn’t you?

A. Twenty-four hundred* Yes, I believe so.
Q. I show you the twenty-four hundred dollar note 

that fell due on July tenth. It is dated June tenth, 10 
1918, for twenty-four hundred dollars, due one 
month, and marked at the bottom in red figures, 
which means due, July tenth. I show you the orig-
inal note and ask you to show mejgdiere that note 
has ever been protested*

A. That hasn’t been protested*
Q. That is the note of Newlin Haines for twenty- 

four hundred, which was due July tenth, isn ’t it?
A. Yes, this is the note.
Q. That is the note, and you now say that note 20 

wasn’t protested, don’t you?
A. No, that wasn’t protested.
Q. Are you convinced now that no note was pro-

tested bearing his signature on July tenth?
A. Yes, there wasn’t any note protested. \
Q. And there is no question about your being con-

vinced that there was no note protested on July 
tenth?

A. No.
Q. If the telephone conversation with Mr. Haines 30 

at the Hotel St. Charles occurred on the day that 
the note was protested, the twenty-four hundred 
dollar note, then it was not on July tenth, was it?

A. Well, the telephone conversation was held—
Q. Will you answer that question. I f  the tele-

phone conversation, as you stated, was on the day
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that the twenty-four hundred dollar note was pro-
tested, it was not on July tenth, 1918, was it?

A. Well, it was on the day the sixteen hundred 
dollar check was left.

Q. Now you want to correct your testimony that 
it was on the day the twenty-four hundred dollar 
note was protested?

A. Yes. It was on the day that this note and the 
sixteen hundred dollar check was left.

10 Q. And you now say it wasn’t on the day that the 
,note was protested?

A. Well, you have shown me that the note really 
wasn’t protested.

Q. Well, you admitted twice that you were con-
vinced it wasn’t protested on that day. Are you in 
doubt about that again?

A. The July tenth note wasn’t protested at all. 
From the appearance of the note it wasn’t pro-
tested at all.

20 Q. I say to you are you now saying that the tele-
phone conversation didn’t occur on the day that the 
twenty-four hundred dollar note was protested?

A. No, it occurred the day this check for sixteen 
hundred dollars—

Q. Now—

The Court: Give her a chance to answer.

(Question repeated.)
30

A. No.
Q. Now then, when did the telephone conversa-

tion occur?
A. The day he left the sixteen hundred dollar 

check and this eight hundred dollar note.
Q. And that was on the tenth of July, 1918?
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A. Yes.
Q. When did Mr. Haines, after he left this check 

and the eight hundred dollar note, see Mr. Jones?
A. I don’t know.
Q. Well, you were there, weren’t you, when he was 

talking to him?
A. The day he came in? I was there one day, yes, 

around about the—it was after July tenth. It might 
have been the fourteenth, twelfth or fourteenth. It. 
was after July tenth, 1918. 10

Q. It was along about the twelfth or fourteenth? 
Will you turn to your note book of July tenth? 
What entry do you find there concerning this note 
on July tenth?

A. On July tenth, 1918, there is a payment of six-
teen hundred dollars made on the twenty-four hun-
dred dollar collateral note of Newlin Haines.

Q. And that is the day that you say you didn’t tell 
Mr. Haines that he could have his bonds back, and 
the day that you told him also that you couldn’t 20 
handle the transaction, he would have to see Mr. 
Jones?

A. Yes.
Q. And on that very same day, and withoiit Mr., 

Haines having seen Mr. Jones, you charged up 
^against him the sixteen hundred dollar check of his 
w ife’s?

A. Yes.
Q. And you held his eight hundred dollar note at 

the same time until the twelfth or fourteenth, when 3Q 
he did see Mr. Jones, and then returned him his 
eight hundred dollar note and kept his money?

A. We were secured by the twenty-four hundred 
dollar note.

Q. You returned his eight hundred dollar note and 
kept his money?
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A. Yes.
Q. And yon knew it was his w ife’s check, too?
A. No, I couldn’t say that.
Q. You can read?
A. Yes.
Q. And this check was given to yon?
A. Yes.
Q. And yon made the entry?
A. Yes.

10 Q. And you passed the check through, and now 
I say didn’t you know it was Mrs. Haines’ check?

A. I didn’t, because we accept anybody’s check 
in payment of a note.

Q. When you did those things didn’t you know it 
was Mrs. Haines’ check?

A. No.
Q. You said in answer to Mr. Moore’s early ques-

tions that it was on July tenth that Mr. Haines came 
in to renew a twenty-four hundred dollar note, and

20  you told him that you couldn’t handle that matter 
at that time, and that subsequently, two or three 
days afterwards, he came in and signed a new note 
for twenty-four hundred dollars. Now, is all that 
true?

A. On July tenth the note was eight hundred.
Q. Yes, I know what it was, but I am just telling 

you what I  think you said in answer to Mr. Moore’s 
question.

A. No, July tenth the note was eight hundred.
3@ Q. I know what it was at that time, but that isn’t 

my question.

(Former question repeated as follows: “ You said 
in answer to Mr. Moore’s early questions that it was 
on July tenth that Mr. Haines came in to renew a 
twenty-four hundred dollar note, and you told him
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that you couldn’t handle that matter at that time, 
and that subsequently, two or three days afterwards, 
he came in and signed a new note for twenty-four 
hundred dollars. Now is all that true?”

A. No, I hadn’t my books nor the notes nor any-
thing at that time, so I might have gotten twisted 
on the date.

Q. You think, then, that your answer concerning 
the twenty-four hundred dollar note wasn’t right, 10 
that you were twisted when you gave that answer?

A. Yes, that was eight hundred.
Q. Now, do you remember that in that same con-

nection you said that it was then that you first heard 
Mr. Haines say that these bonds belonged to his 
wife?

A. I didn’t hear Mr. Haines say the bonds be-
longed to his wife until after July tenth, 1918.

Q. That is all right, but you were then saying it 
was on July tenth, that the twenty-four hundred 20 
dollars was under consideration, and you now say 
you were twisted, and I ask you now was it at the 
same conversation to which you were then testify-
ing, you believed with accuracy, of course, but in 
which you were mistaken, was it in that same con-
versation you heard Mr. Haines say for the first 
time that these bonds belonged to his wife?

A. The note was eight hundred instead of twenty- 
four hundred, but it was July tenth, 1918, the first 
time. oft

Q. Was it at the same time you were then testify-
ing to the conversation that you heard Mr. Haines 
say that for the first time?

A. I don’t know what you are getting at, Mr. 
Schimpf. I  can’t understand you. ^

Q. In answer to Mr. Moore’s early questions, you 
said that at the time Mr. Haines came in with this
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sixteen hundred dollars and the eight hundred dol-
lar note, that a twenty-four hundred dollar note due 
that day was protested, and that he came back a few 
days after and signed a new note for twenty-four 
hundred dollars. Now, you have said that when you 
used the figures, twenty-four hundred dollars, that 
you were twisted. I  ask you whether it was at that 
same conversation that you have been testifying to 
that you heard Mr. Haines say for the first time that 

IQ these bonds belonged to his wife?
A. If that was after July tenth, it was.
Q. You are very cautious. I congratulate you on 

it.
A. Well, I can’t understand what you are saying 

any more than that. It was after July tenth, 1918, 
that Mr. Haines came in and said for the first time 
that they were Mrs. Haines’ bonds.

Q. How do you fix the time as July tenth?
A. Because that was the last time the note was 

2Q renewed, July tenth, 1918.
Q. How do you know it was at that conversation 

or some other conversation that you heard Mr. 
Haines say :hat?

A. Because I was so surprised to think they were 
her bonds. I had never known that. We don’t do 
that; don’t take one person’s bonds for another per-
son’s note.

Q. Why not?
A. We don’t do that.
Q. Don’t you think it is commonly done by your 

bank and every other bank in the world?
A. No. She could have borrowed the money on 

her own bonds.
Q. Do you mean to say it isn’t done by all banks 

and by your bank as well?
A. Not to my knowledge.
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Q. How long have you been in the banking busi-
ness?

A. About five or six years.
Q. Your experience has been entirely limited to 

one bank?
A. Yes.
Q. You don’t know very much about the custom 

of loaning securities for the purpose of borrowing 
money on them, do you ?

A. I thought X did. 10
Q. Well then, what is the custom? Did you ever 

have any more than one conversation with Mr. 
Haines in the presence of Mr. Jones?

A. No.
Q. So that whatever you were talking about, and 

Xiowever you might have been twisted, it was at that 
conversation that you learned that these bonds were 
Mrs. Haines’?

A. Yes.
Q. Who told you to put this check through the 20 

bank while the matter was still under consideration?
A. Well, I sent the check through to see whether 

it would be good. We couldn’t do anything until 
we knew whether the check would be good.

Q. That is the only reason you deposited it, to 
find out if it was good?

A. Personally.
Q. What did you do with the eight hundred dollar 

note?
A. Now, let me get it straight. What eight hun- 30 

dred dollar is that?
Q. The one that was afterwards returned to Mr. 

Haines. It is marked canceled and offered in evi-
dence and marked P4.

That was marked canceled and returned to
him.
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Q. When?
A. I can’t say what date.
Q. What I want to know is what you did with it 

while it was in your hands. You had the check and 
the note. You deposited the check on the tenth of 
July. What did you do with the note ?

A. That has been a year and a half ago. I can’t 
remember what I did with it. I might have laid 
it in the drawer temporarily until the matter was 

10 adjusted.
Q. You haven’t had any difficulty to remember 

anything else that occurred on that day, have you?
A. Well, as to where I just laid that particular 

note, that would be very strange to be able to re-
member such an insignificant thing.

Q. You remembered where you telephoned Mr. 
Haines and what you said to him.

A. That was an important matter. Just laying 
down a paper wouldn’t be important enough to 

20  hardly make an impression on you.
Q. You took the matter up with Mr. Jones, didn’t 

you, on that day?
A. Yes.
Q. What did you do with the note when you took 

it up with him?
A. I  presume the whole transaction was pinned 

together and everything kept together.
Q. The whole transaction except the check, and 

that went to the credit of the Equitable Trust Com- 
30 pany?

A. Yes.
Q. And then subsequently, when you refused the 

transaction, all Mr. Haines got* back was his eight 
hundred dollar canceled note. That is a fact, isn ’t 
it? \

A. He signed another eight hundred dollar note.
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Q. All lie got back was his eight hundred dollar 
canceled note?

A. That is all.
Q. He didn’t get his money back?
A. No.

Har r y  Jo ne s , recalled.

Direct examination.

By Mr. Moore:

Q. Mr. Jones, you heard the testimony of Mr. 
Haines on the stand, did you not?

A. I did.
Q. Did you hear him testify to a conversation with 

you in March, relative to who was the owner of 
these coupon bonds that you had taken for this col-
lateral loan?

A. I did.
Q. Did you have any conversation with Mr. 

Haines about who owned the bonds in March, 1918?
A. I did not.
Q. When did you first learn anything about these 

bonds being other than the bonds of Mr. Haines?
A. After we had refused to return the bonds to 

Mr. Haines.
Q. When was that?
A. That was a few days after July tenth, 1918.
Q. And where did that conversation take place?
A. It took place in the office of the Equitable 

Trust Company.
Q. Where abouts in the building?
A. Well, I can’t say. It either was in the presi-

dent’s office or at my desk, which is just outside.
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Q. Who were present?
A. I think just Mr. Haines, the first demand he 

made.
Q. Who else? Just yourself?
A. Just myself. On the first time he made a de-

mand for the return of the collateral, I think he 
came alone.

Q. What was said?
A. Oh, I  can’t say certain about that. I do re- 

|0  collect him coming in with a stranger, a gentleman; 
I remember distinctly that was in the president’s 
office he made demand for those bonds. That was 
within, I think, a week after July tenth.

Q. Well, what occurred? What was the conver-
sation?

A. Well, he demanded delivery of the bonds, and 
I think that was the second time, because I observed 
that he had purposely brought a witness, whom, as 
I recollect, he didn’t introduce to me, and he then 

2Q said that he wanted the bonds returned because they 
were the property of his wife, as near as I can re-
collect.

By the Court:

Q. Was that the first time you heard that?
A. That was the first time. We never had any 

words until we refused the collateral first.
Q. You mean you never heard from him or any- 

body that the bonds belonged to Mrs. Haines?
A. No, I didn’t know that.

By Mr. Moore:

Q. Would you have made the loans if  you had 
known they belonged to Mrs. Haines and not to him, 
the bonds?
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Mr. Schimpf: That is objected to. That is en-
tirely irrelevant.

The Court: I do not see that that is important.

Q. Was anyone else called into the room at that 
time on the occasion of that visit?

A. Miss Errickson was called in.
Q. What was the occasion for calling her in?
A. Mr. Haines made the assertion that Miss Er- jq  

rickson told him he could have the collateral back 
at the time he paid the check. I think that was the 
controversy.

By the Court:

Q. What did she say in his presence then?
A. When she came into the room I put the ques-

tion fairly to her. I says, “ Miss Errickson, what 
did you tell Mr. Haines when he paid you the check 2q  
about the return of the collateral?” She says, “ I 
told him that he would have to see you, that I hadn’t 
any”—

Q. Did she have any power to deliver any collat-
eral?

A. No, she had no power.
Q. Did she ever do it?
A. She never did it.

By Mr. Moore: - q

Q. Did you hear Mr. Haines’ testimony to the ef-
fect that it was unusual for a bank to keep collat-
eral after a note had been paid which that collat-
eral went with? Did you hear any such statement 
from Mr. Haines on the stand?

A. I do not recollect that.
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Q. Well, he did so testify.

Mr. Schimpf: I beg your pardon. He did not so 
testify.

Mr. Moore: I f  you admit he did not so testify, I 
do not want to ask the question, if that is not in the 
record. Do you admit that is not in the record?

10
Mr. Schimpf : No admissions.

The Court: What is the question?

Q. Is it unusual to keep collateral after money 
has been paid on account of a collateral loan or all 
been paid?

Mr. Schimpf: Objected to as irrelevant.

The Court: I doubt the propriety of that evi- 
20 dence. The law must govern the situation. It is not 

what the custom is. It is what the law says may be 
done.

No cross-examination.

30
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K

PLAINTIFF’S TESTIMONY IN REBUTTAL. 

Ne w l in  Ha ine s , recalled.

Direct examination.

By Mr. Schimpf:

Q. Did you have any telephone conversation with jq  
Miss Errickson on the tenth of July, 1918?

A. No.
Q. Were you at the St. Charles Hotel on that day?
A. No.
Q. Were you inside of the hotel on that day?
A. No.
Q. Were you in any way connected with the hotel 

at that time?
A. No.
Q. Where were you living? q q

A. Philadelphia.
Q. Did Miss Errickson reach you at all on the 

telephone that day?
A. No.
Q. Did you ever have any conversation with her 

such as she has testified to?
A. No.
Q. When did you first find out that the bank had 

declined to return this bond?
A. The next time I came down. «q
Q. At the time you came down to Atlantic City?
A. Yes.
Q. What did you go to the hank for then?
A. I went down to get the bonds.
Q. Was that when you found out you couldn’t 

get them?
A. Yes.■
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Mr. Moore: There were one or two questions I 
forgot to ask Mr. Haines on my other cross-ex-
amination and I would like to ask them now.

Cross-examination.

By Mr. Moore:

Q. Mr. Haines, did you receive any notice of pro-
IQ test of this fifteen thousand dollar collateral note 

marked Exhibit D7 in evidence in this case?
A. I don’t remember whether I did or not. I sup-

pose I must.
Q. You think you did? The notice said they 

looked to you for payment of it?
A. If I received notice. An ordinary protest no-

tice.
Q. You knew you were endorser on it and it had 

become due and it hadn’t been paid, didn’t you?
20  A. I  knew I  was endorser on it.

Q. You were in Atlantic City on the tenth of July, 
were you not?

A. Yes, sir.
Q. W eren’t you at the St. Charles during that 

day?
A. I don’t remember being there at all on that 

day.
Q. Weren’t you employed by Mr. Grosscup after 

he was receiver?
3Q A. Up to a certain time. Not after the first of 

July.
Q. Didn’t you do anything for him or have any 

communications with the hotel after the first of 
July?

A. No.
Q. Didn’t you go around there at all?
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A. Except when the case was on I had to go down.
Q. You were here a good deal on the case, weren’t 

you?
A. Every time the case came up I  was.
Q. Didn’t you go there to consult Mr. Grosscup 

about matters pertaining to the receivership and 
with others there?

A. Not at that time. It was out of my hands en-
tirely.

Re-direct examination.

By Mr. Schimpf:

Q. You had done all those things previous to the 
first of July, hadn’t you?

A. Before the first of July, yes.

PLAINTIFF RESTS.

TESTIMONY CLOSED. 20

30
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FINDINGS OF FACT AND POSTEA. 

(Filed June 3, 1919.)

ATLANTIC COUNTY CIRCUIT COURT.

10
Eva  B. Ha ine s ,

P la in tif f ,

YS.
Eq uit a bl e  Tbus t  Co mpa ny , 

a corporation of New 
J  ersey,

Defendants.

In Replevin. 
Findings of Fact 

and Postea.

20

This cause was tried before Judge Howard Car- 
row, without a jury by the consent of both of the 
parties thereto, at the Atlantic Circuit, in the Real 
Estate and Law Building, Atlantic City, New Jer-
sey, on April 4th, 1919.

After hearing the evidence and the counsel for 
plaintiff and for defendant, and after reading and 
considering the written briefs submitted by respec- 
tive counsel on both sides, the Court finds as fol-
lows:

First—That the defendant is entitled to the pos-
session of the two bonds in question, to wit: One 
Hotel Traymore Company $1000 six per cent first
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mortgage gold bond, #543, principal due January 
1 1027, and a certain Great Britain and Ireland 
$1000 convertible gold note, MM119826, prin-
cipal due February 1, 191&

Second—That the plaintiff return to the defend-
ant said two bonds.

Third—That the defendant do recover against the 
plaintiff its costs and charges, duly taxed accord-
ing to law.

Let a judgment be entered according to the fore-
going findings.

Ho war d Car r o w ,
J u d g e .

JUDGMENT FOR DEFENDANT. 

(Filed June 3, 1919.)

ATLANTIC COUNTY CIRCUIT COURT.

Eva B. Ha ine s ,
P la in t i f f , 

vs.
Equit abl e  Tr ust  Co mpa ny , 

a corporation of New 
Jersey,

D e fe n d a n ts .

This action was tried before Judge Howard Car- 
row, without a jury, at the Atlantic Circuit on April 
4th, 1919. The Court, after having heard the evi-
dence and arguments of the counsel on both sides 
and having considered the written briefs filed by 
counsel on both sides, finds as follows :

In Replevin. 
Judgment for De-

fendant.
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First—That the defendant is entitled to the pos-
session of the two bonds in question, to wit: One 
Hotel Traymore Company $1000 six- per cent first 
mortgage gold bond, #543, principal due January 
1, 1927, and a certain Great Britain and Ireland, 
$1000 51/ 2 % convertible gold note, MM119826, prin-
cipal due February 1, 1919.

Second—That the plaintiff return to the defend-
ió ant said two bonds.

Third—That the defendant do recover against the 
plaintiff its costs and charges, duly taxed according 
to law.

Whereupon it is adjudged that the writ and com-
plaint of the plaintiff be dismissed and that the de-
fendant recover of the plaintiff the possession of 
said two bonds and that the plaintiff return to de- 

20  fendant said two bonds and the defendant recover 
of the plaintiff its costs, which are taxed at thirty- 
seven ($37.00) dollars.

Judgment entered June 3, 1919.
H o w a r d  Car ro w ,

J u d g e .

30
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EXCEPTION.

ATLANTIC COUNTY CIRCUIT COURT. ,

E v a  B. H a i n e s , \
P la in tif f ,  I

vs. ) Exception. JQ
E qu itable  T r u s t  Co m pa n y , \

D e fe n d a n t. /

The plaintiff, Eva B. Haines, hereby excepts to 
the findings of the Honorable Howard Carrow in 
this cause in favor of the defendant.

T h e o d o r e  W. S c h i m pf ,
A t to r n e y  o f  P la in tif f . 20

Exception allowed:
H o w a r d  Ca r r o w ,

Judge.

30
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EXHIBITS.

EXHIBIT 1.

Promissory note of Newlin Haines to Equitable 
Trust Co.
$4000. Atlantic City, N. J., January 10,1918
Two months after date, FOR VALUE RECEIVED, 

|'0  the undersigned promises to pay to the order of the 
EQUITABLE TRUST COMPANY 

at its Banking House in Atlantic City, N. J.,
Four Thousand D o l l a r s  in United States gold coin 
or its equivalent, having deposited with the said 
Company as collateral security for the payment of 
this note, or any note given in extension or renewal 
thereof, as well as for the payment of any other 
liability or liabilities of the undersigned to the said 
Company, due or to become due, whether now ex- 

20 isting or hereafter arising, the following property, 
viz:

$4,000—6% First Mortgage Bonds Hotel Tray- 
more Company

$1,000—Bond, Great Britain & Ireland 
of a market value estimated by the undersigned at
$ -------------- ; and the undersigned agree to deliver
to the said Company additional securities to its sat-
isfaction, should the market value of the said secur-
ities, as a whole, suffer any decline, and also hereby 

30 give to the said Company a lien for the amount of 
all the said liabilities upon all the property or secur-
ities given unto or left in the possession of the said 
Company by the undersigned, and also upon any 
balance of the deposit account of the undersigned 
with the said Company.

On the non-performance of this promise, or upon
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the non-payment of any of the liabilities above men-
tioned, or upon the failure of the undersigned, forth-
with, with or without notice to furnish satisfactory 
additional securities in case of decline, as aforesaid, 
or in case of insolvency, bankruptcy or failure in 
business of the undersigned, then and in any such 
case, this note, and all other liabilities of the under-
signed or any of them, shall forthwith become due 
and payable, without demand or notice, and full 
power and authority are hereby given to said Com- 10 
pany to sell, assign, and deliver the whole of the 
said securities, or any part thereof, or any substi-
tutes therefor, or any additions thereto, or any other 
securities or property given unto or left in the pos-
session of the said Company, by the undersigned, for 
safe keeping or otherwise, at any broker’s board or 
at public or private sale, at the option of the said 
Company or its President or Treasurer, without 
either demand advertisement or notice of any kind, 
which are hereby expressly waived. At any such 20 
sale the said Company may itself purchase the whole 
or any part of the property sold free from any right 
of redemption on the part of the undersigned, which 
is hereby waived and released. In case of sale for 
any cause, after deducting all costs or expenses of 
any kind for collection, sale or delivery, the said 
Company may apply the residue of the proceeds of 
the sale or sales so made, to pay one or more or all 
of the said liabilities to the said Company, as it or 
its President shall deem proper, whether then due or 30 
not due, making proper rebate for interest on lia-
bilities and then due, and returning the overplus if  
any to the undersigned, who agree to be and remain 
liable to the said Company for any deficiency arising 
upon such sale or sales. The undersigned do hereby 
authorize and empower the said Company, at its op-
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tion, at any time to appropriate and apply to the 
payment and extinguishment of any of the above- 
named obligations or liabilities, whether now exist-
ing or hereafter contracted, any and all moneys now 
or hereafter in the hands of the said Company, on 
deposit or otherwise, to the credit of or belonging 
to the undersigned whether the said obligations or 
liabilities are then due or not due.

N e w l i n  H a i n e s

10 (Endorsement on back of note is as follows)
In consideration of one dollar paid to the under-

signed, and of the making at the request of the under-
signed, of the loan evidenced by the within note, the 
undersigned hereby jointly and severally guarantee 
to THE EQUITABLE TRUST COMPANY OF 
ATLANTIC CITY, N. J., its successors, endorsers or 
assigns, the punctual payment, at maturity, of the 
said loan, and hereby assent to all the terms and con-
ditions of the said note and consent that the secur-

20 ities for the said loan may be exchanged or surren-
dered from time to time, or the time of payment of 
the said loan extended, without notice to or further 
assent from the undersigned, who will remain bound 
upon this guarantee, notwithstanding such changes, 
surrender or extension, hereby waiving demand, pro-
test and notice thereof.

N e w l i n  H a i n e s  Co m pa n y  
N e w l i n  H a i n e s , P r e s .

30 '  —

Exhibit P  1 is note book of defendant. 

Exhibit P  2 is minute book of defendant.
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Exhibit P 3.

No. 109 Philadelphia, 7/10 1918
THE COMMONWEALTH TITLE INSURANCE 

& TRUST COMPANY 3-71 
Chestnut and Twelfth Streets 

Pay to the order of Equitable Trust Co.
Sixteen hundred and 00/100 Dollars

100
$1600 E. B. H a i n e s . 10

Exhibit P4.
4/4/19M.

$800. Atlantic City, N. J., July 10, 1918
Two months after date, FOR VALUE RE-

CEIVED, the undersigned promises to pay to the 
order of the 20

EQUITABLE TRUST COMPANY 
at its Banking House in Atlantic City, N. J.

___ _ . Eight h u n d red ................D o l l a r s
in United States gold coin or its equivalent, having 
deposited with the said Company as collateral se-
curity for the payment of this note, or any note given 
in extension or renewal thereof, as well as for the 
payment of any other liability or liabilities of the 
undersigned to the said Company, due or to become 
due, whether now existing or hereafter arising, the 30 
following property, v iz :

1 Bond Hotel Traymore Co $1000. 
of a market value estimated by the undersigned at
$ ........................ ; and the undersigned agree to deliver
to the said Company additional securities to its sat-
isfaction, should the market value of the said secur-
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ities, as a whole, suffer any decline, and also hereby 
give to the said Company a lien for the amount of 
all the said liabilities upon all the property of secur-
ities given unto or left in the possession of the said 
Company by the undersigned, and also upon any 
balance of the deposit account of the undersigned 
with the said Company.

On the non-performance of this promise, or upon 
the non-payment of any of the liabilities above men- 

10 tioned, or upon the failure of the undersigned, forth-
with, with or without notice to furnish satisfactory 
additional securities in case of decline, as aforesaid, 
or in case of insolvency, bankruptcy or failure in 
business of the undersigned, then and in any such 
case, this note, and all other liabilities of the under-
signed or any of them, shall forthwith become due 
and payable, without demand or notice, and full 
power and authority are hereby given to said Com-
pany to sell, assign, and deliver the whole of the said 

20  securities, or any part thereof, or any substitutes 
therefor, or any additions thereto, or any other se-
curities or property given unto or left in the pos-
session of the said Company, by the undersigned, 
for safe keeping or otherwise, at any broker’s board 
or at public or private sale, at the option of the said 
Company or its President or Treasurer, without 
either demand advertisement or notice of any kind, 
which are hereby expressly waived. At any such 
sale the said Company m ay itself purchase the whole 

30 or any part of the property sold free from any right 
of redemption on the part of the undersigned, which 
is hereby waived and released. In case of sale for 
any cause, after deducting all costs or expenses of 
any kind for collection, sale or delivery, the said 
Company may apply the residue of the proceeds of 
the sale or sales so made, to pay one or more or alH
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of the said liabilities to the said Company, as it or 
its President shall deem proper, whether then due 
or not due, making proper rebate for interest on 
liabilities not then due, and returning the overplus 
if any to the undersigned, who agree to be and re-
main liable to the said Company for any deficiency 
arising upon such sale or sales. The undersigned 
do hereby authorize and empower the said Com-, 
pany, at its option, at any time to appropriate and 
apply to the payment and extinguishment of any 
of the above-named obligations or liabilities, whether 
now existing or hereafter contracted, any and all 
moneys now or hereafter in the hands of the said 
Company, on deposit or otherwise, to the credit of 
or belonging to the undersigned whether the said ob-
ligations or liabilities are then due or not due.
24061 Sept 10

N e w l i n  H a i n e s
Canceled.

10

20

E n d o r s e me n t  o n  b a c k  of  ab o v e  n o t e .

In consideration of one dollar paid to the under-
signed, and of the making at the request of the under-
signed, of the loan evidenced by the within note, the 
undersigned hereby jointly and severally guarantee 
to THE EQUITABLE TRUST COMPANY OF AT-
LANTIC CITY, N. J., its successors, endorsees or 
assigns, the punctual payment, at maturity, of the 
said loan, and hereby assent to all the terms and con-
ditions of the said note and consent that the secur-
ities for the said loan may be exchanged or surren-
dered from time to time, or the time of payment of 
the said loan extended, without notice to or further

New Jersey State Library
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assent from the undersigned, who will remain bound 
upon this guarantee, notwithstanding such changes, 
surrender or extension, hereby waiving demand, pro-
test and notice thereof.

N e w l i n  H a i n e s
Canceled.

10
EXHIBIT P5 

4/4/12m

$2400. Atlantic City, N. J., June 10,1918
One month after date, FOB VALUE RECEIVED, 

the undersigned promises to pay to the order of the 
EQUITABLE TRUST COMPANY 

at its Banking House in Atlantic City, N. J .,
. . . .  Twenty four hundred . . . .  D ollar s  

in United States gold coin or its equivalent, having 
20 deposited with the said Company as collateral se-

curity for the payment of this note, or any note given 
in extension or renewal thereof, as well as for the 
payment of any other liability or liabilities of the 
undersigned to the said Company,, due or to become 
due, whether now existing or hereafter arising, the 
following property, v iz :
Protested collateral note for $2400 signed by Newlin 
Haines, endorsed Newlin Haines, Newlin Haines Co 
—collateral to said note being 1—$1000 Bond, Great 

30 Britain & Ireland—2—$1000 Bonds Hotel Tray- 
more Company, said note was due and protested May 
10,1918.
of a market value estimated by the undersigned at
$ .......................; and the undersigned agree to deliver
to the said Company additional securities to its sat-
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isfaction, should the market value of the said secur-
ities, as a whole, suffer any decline, and also hereby 
give to the said Company a lien for tjhe amount of 
all the said liabilities upon all the property of secur-
ities given unto or left in the possession of the said 
Company by the undersigned, and also upon any 
balance of the deposit account of the undersigned 
with the said Company.

On the non-performance of this promise, or upon 
the non-payment of any of the liabilities above men- j Q 
tioned, or upon the failure of the undersigned, forth-
with, with or without notice to furnish satisfactory 
additional securities in case of decline, as aforesaid, 
or in case of insolvency, bankruptcy or failure in 
business of the undersigned, then and in any such 
case, this note, and all other liabilities of the under-
signed or any of them, shall forthwith become due 
and payable, without demand or notice, and full 
power and authority are hereby given to said Com-
pany to sell, assign, and deliver the whole of the said 20 
securities, or any part thereof, or any substitutes 
therefor, or any additions thereto, or any other se-
curities or property given unto or left in the pos-
session of the said Company, by the undersigned, 
for safe keeping or otherwise, at any broker’s board 
or at public or private sale, at the option of the said 
Company or its President or Treasurer, without 
either demand advertisement or notice of any kind, 
which are hereby expressly waived. At any such 
sale the said Company may itself purchase the whole 30 
or any part of the property sold free from any right 
of redemption on the part of the undersigned, which 
is hereby waived and released. In case of sale for 
any cause, after deducting all costs or expenses of 
any kind for collection, sale or delivery, the said 
Company may apply the residue of the proceeds of
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the sale or sales so made, to pay one or more or all 
of the said liabilities to the said Company, as it or 
its President shall deem proper, whether then due 
or not due, making proper rebate for interest on 
liabilities not then due, and returning the overplus 
if  any to the undersigned, who agree to be and re-} 
main liable to .the said Company for any deficiency! 
arising upon such sale or sales. The undersigned 
do hereby authorize and empower the said Com7 

jQ pany, at its option, at any time to appropriate and 
' apply to the payment and extinguishment of any 

of the above-named obligations or liabilities, whether 
now existing or hereafter contracted, any and all 
moneys now or hereafter in the hands of the said 
Company, on deposit or otherwise, to the credit of 
or belonging to the undersigned whether the said ob-
ligations or liabilities are then due or not due. 
23788 July 10

N e w l i n  H a i n e s

20

[E nd o rs ed .]

In consideration of one dollar paid to the under-
signed, and of the making at the request of the under-
signed, of the loan evidenced by the within note, the 
undersigned hereby jointly and severally guarantee 
to THE EQUITABLE TRUST COMPANY OF AT- 

™ LANTIC CITY, N. J., its successors, endorsees or 
assigns, the punctual payment, at maturity, of the 
said loan, and hereby assent to all the terms and con-
ditions of the said note and consent that the secur-
ities for the said loan may be exchanged or surren-
dered from time to time, or the time of payment of 
the said loan extended, without notice to or further
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assent from the undersigned, who will remain bound 
upon this guarantee, notwithstanding such changes, 
surrender or extension, hereby waiving demand, pro-
test and notice thereof.

N e w l i n  H a i n e s

EXHIBIT FOR DEFENDANT D6
10

$800. Atlantic City, N. J., July 10,1918
Two months after date, FOR VALUE RE-

CEIVED, the undersigned promises to pay to the 
order of the

EQUITABLE TRUST COMPANY ,

at its Banking House in Atlantic, City, N. J.,
u ........... Eight hundred ................. D o l l a r s

in United States gold coin or its equivalent, having 
deposited with the said Company as collateral secur-
ity for the payment of this note, or any note given 
in extension or renewal thereof, as well as for the 
payment of any other liability or liabilities of the 
undersigned to the said Company, due or to become 
due, whether now existing or hereafter arising, the 
following property, v iz :
Protested collateral note for $2400 signed by Newlin 
Haines, endorsed Newlin Haines, Newlin Haines Co 
—collateral to said note being 1—$1000 Great Brit- 
ain & Ireland Bond—2—$1000 Bonds Hotel Tray- 
more Company, said note was due and protested 
May 10,1918.
of a market value estimated by the undersigned at
$ ...................... ; and the undersigned agree to deliver
to the said Company additional securities to its sat-
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isf action, should the market value of the said secur-
ities, as a whole, suffer any decline, and also hereby 
give to the said Company a lien for the amount of all 
the said liabilities upon all the property or secur-
ities given unto or left in the possession of the said 
Company by the undersigned, and also upon any 
balance of the deposit account of the undersigned 
with the said Company. ,

On the non-performance of this promise, or upon 
the non-payment of any of the liabilities above men- 

. tioned, or upon the failure of the undersigned, forth-
with, with or without notice to furnish satisfactory 
additional securities in case of decline, as aforesaid, 
or in case of insolvency, bankruptcy or failure in 
business of the undersigned, then and in any such 
case, this note, and all other liabilities of the under-
signed or any of them, shall forthwith become due 
and payable, without demand or notice, and full 
power and authority are hereby given to said Com- 

2 0  pany to sell, assign, and deliver the whole of the 
said securities, or any part thereof, or any substi-
tutes therefor, or any additions thereto, or any other 
securities or property given unto or left in the pos-
session of the said Company, by the undersigned, 
fór safe keeping or otherwise, at any broker’s board 
or at public or private sale, at the option of the said 
Company or its President or Treasurer, without 
either demand advertisement or notice of any kind, 
which are hereby expressly waived. At any such 

30 sale the said Company may itself purchase the whole 
or any part of the property sold free from any right 
of redemption on the part of the undersigned, which 
is hereby waived and released. In case of sale for any 
cause, after deducting all costs or expenses of any 
kind for collection, sale or delivery, the said Com-
pany may apply the residue of the proceeds of the
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sale or sales so made, to pay one or more or all of 
the said liabilities to the said Company, as it or 
its President shall deem proper, whether then duo 
or not due, making proper rebate for interest on 
liabilities not then due, and returning the overplus 
if any to the undersigned, who agree to be and re-
main liable to the said Company for any deficiency 
arising upon such sale or sales. The undersigned 
do hereby authorize and empower the said Company,' 
at its option, at any time to appropriate and apply JO 
to the payment and extinguishment of any of the 
above-named obligations or liabilities, whether now 
existing or hereafter contracted, any and all moneys 
now or hereafter in the hands of the said Company, 
on deposit or otherwise, to the credit of or belong* 
ing to the undersigned whether the said obligations 
or liabilities are then due or not due.

N e w l i n  H a i n e s .

E n d o r s e me n t  o n  b a c k  op  a b o v e  n o t e .

In consideration of one dollar paid to the under-
signed, and of the making at the request j)f  the un-
dersigned, of the loan evidenced by the within note,, 
the undersigned hereby jointly and severally guar-> 
antee to THE EQUITABLE TRUST COMPANY 
OF ATLANTIC CITY, N. J., its successors, en-
dorsees or assigns, the punctual payment, at ma- jq  
turity, of the said loan, and hereby assent to all the 
terms and conditions of the said note and consent 
that the securities for the said loan may be ex-
changed or surrendered from time to time, or the 
time of payment of the said loan extended, without 
notice to or further assent from the undersigned,
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who will remain bound upon this guarantee, not-
withstanding such changes, surrender or extension, 
hereby waiving demand, protest and notice thereof.

(Signed) N e w l i n  H a i n e s

EXH IBIT FOR DEFENDANT D7

tQ $15,000. Atlantic City, N. J., February 19, 1918 
Four months after date, FOR VALUE RE-

CEIVED, the undersigned promises to pay to the 
order of the

EQUITABLE TRUST COMPANY 
at its Banking House in Atlantic City, N. J.,

_____  Fifteen T housand ........... D ollars

in United States gold coin or its equivalent, having 
deposited with the said Company as collateral secur-
ity for the payment of this note, or any note given 

2Q in extension or renewal thereof, as well as for the 
payment of any other liability or liabilities of the 
undersigned to the said Company, due or to become 
due, whether now existing or hereafter arising, the 
following property, viz:
30,000 Newlin Haines Company, St Charles Hotel 
$1000 Mortgage six per cent Gold Bonds, principal 
payable December 31, 1922
of a market value estimated by the undersigned at
$ .......................; and the undersigned agree to deliver

3Q to the said Company additional securities to its sat-
isfaction, should the market value of the said secur-
ities, as a whole, suffer any decline, and also hereby 
give to the said Company a lien for the amount of all 
the said liabilities upon all the property or secur-
ities given unto or left in the possession of the said 
Company by the undersigned, and also upon any
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balance of the deposit account of the undersigned 
with the said Company.

On the non-performance of this promise, or upon 
the non-payment of any of the liabilities above men-
tioned, or upon the failure of the undersigned, forth-
with, with or without notice to furnish satisfactory 
additional securities in case of decline, as aforesaid, 
or in case of insolvency, bankruptcy or failure in 
business of the undersigned, then and in any such 
case, this note, and all other liabilities of the under- 10 
signed or any of them, shall forthwith become due 
and payable, without demand or notice, and full 
power and authority are hereby given to said Com-
pany to sell, assign, and deliver the whole of the 
said securities, or any part thereof, or any substi-
tutes therefor, or any additions thereto, or any other 
securities or property given unto or left in the pos-
session of the said Company, by the undersigned, 
for safe keeping or otherwise, at any broker’s board 
or at public or private sale, at the option of the said 20 
Company or its President or Treasurer, without 
either demand advertisement or notice of any kind, 
which are hereby expressly .waived. At any such 
sale the said Company may itself purchase the whole 
or any part of the property sold free from any right, 
of redemption on the part of the undersigned, which 
is hereby waived and released. In case of sale for any 
cause, after deducting all costs or expenses of any 
kind for collection, sale or delivery, the said Com-
pany may apply the residue of the proceeds of the 30 
sale or sales so made, to pay one or more or all of 
the said liabilities to the said Company, as it or 
its President shall deem proper/ whether then due 
or not due, making proper rebate for interest on 
liabilities not then due, and returning the overplus 
if any to the undersigned, who agree to be and re-
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main liable to the said Company for any deficiency 
arising upon such sale or sales. The undersigned 
do hereby authorize and empower the said Company, 
at its option, at any time to appropriate and apply1 
to the payment and extinguishment of any of the 
above-named- obligations or liabilities, whether now 
existing or hereafter contracted, any and all moneys 
now or hereafter in the hands of the said Company, 
on deposit or otherwise, to the credit of or belong- 

10 ing to the undersigned whether the said obligations) 
or liabilities are then due or not due.

N e w l i n  H a i n e s  C o .
N e w l i n  H a i n e s , Pres.

23200 June 19

E n d o r s e me n t  o n  b a c k  o f  a b o v e  n o t e .

2q In consideration of one dollar paid to the under-: 
signed, and of the making at the request of the un-
dersigned, of the loan evidenced by the within note* 
the undersigned hereby jointly and severally guar-
antee to THE EQUITABLE TRUST COMPANY 
OF ATLANTIC CITY, N. J., its successors, en-
dorsees or assigns, the punctual payment, at ma-
turity, of the said loan, and hereby assent to all thé 
terms and conditions of the said note and consent 
that the securities for the said loan may be ex- 

3Q changed or surrendered from time to time, or the 
time of payment of the said loan extended, without 
notice to or further assent from the undersigned, 
who will remain bound upon this guarantee, not-
withstanding such changes, surrender or extension, 
hereby waiving demand, protest and notice thereof.

N e w l i n  H a i n e s .







NEW JERSEY COURT OF ERRORS AND 
APPEALS

On Appeal from the

BRIEF ON BEHALF OF PLAINTIFF- 
APPELLANT.

STATEMENT OF CASE.

An action of replevin was commenced in the Atlan-
tic Circuit to recover possession of two $1000 bonds 
of the Hotel Traymore Company and one $1000 bond 
of Great Britain and Ireland. Under the writ, the 
Sheriff took possession of the securities and deliv-
ered them to the plaintiff. Defendant resisted the 
plaintiff ’s action upon the claim that it was entitled 
to retain possession of the bonds as collateral secur-
ity for the payment of a note of $15,000 made by New- 
lin Haines Company, upon which Newlin Haines was 
personally liable as endorser. The case was tried 
before the Honorable Howard Carrow, without a 
jury, who found that the defendant was entitled to 
the possession of the bonds and judgment was en-
tered in favor of tlie defendant for the return of the 
same and costs (c. p. 101 )! To this finding and judg-
ment an exception was allowed (c. p. 103).

Atlantic Circuit 
Court.
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GROUNDS OF APPEAL.

Several specific grounds of appeal are urged, all 
of which, however, are directed to the single proposi-
tion that the finding of fact and law by the trial Court 
was erroneous and the learned trial Judge should 
have found that the plaintiff was entitled to the 
possession of the bonds at the time the writ of re-
plevin was issued and judgment ought to have been 
in her favor (c. p. 2).

ARGUMENT.

Facts.

The plaintiff, on and prior to December 14, 1917, 
was the owner of four bonds of the Traymore Com-
pany and one of the Government of Great Britain 
and Ireland, each of the denominaion of $1000 (c. p. 
61).

She loaned these bonds to her husband, Newlin 
Haines, in order that the latter might pledge the same 
for a personal loan.

The husband obtained two loans of $2000 each from 
the defendant; one on December 14, 1917, and the 
other on January 10,1918. These were subsequently 
consolidated into one note on January 10, 1918, of 
$4000 (c. p. 17 and 18). The five bonds belonging 
to his wife were deposited as collateral.

The obligation given to the defendant when the 
loans were consolidated was the usual form of col-
lateral note and contained the following language:

“  Having deposited with said company, as col-
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“ lateral security for the payment of this note, 
“ or any note given in extension or renewal 
“ thereof, as well as for the payment of any 
“ other liability or liabilities of the undersigned 
“ to the said company due or to become due, 
“ whether now existing or hereafter arising, the 
“ following property, viz: (describing the five 
“ bonds above mentioned).” (Exhibit 1, c. p. 
104, 1. 14.)

The plaintiff did not receive any benefit whatever 
from the transaction, as the proceeds of the loans 
were used for the personal benefit of the husband. 
The consolidated $4000 note matured on or about 
March 11, 1918, at which time $1600 was paid on 
account thereof and two of the Traymore bonds were 
released and returned to the plaintiff (c. p. 37). To 
represent the balance of the loan, $2400, a new note 
was given, dated March 11, 1918, payable in thirty 
days, to secure which three bonds of the original 
collateral, to wit : two Traymore bonds and one Great 
Britain bond were retained. The note dated March 
11, 1918, was a collateral note of the same form as 
the original. New notes in the same form were given 
from time to time, as renewals, until finally, on June 
10,1918, a new note was given by Newlin Haines for 
$2400 with the three bonds and a protested note for 
$2400, dated May 10,1918, lodged as collateral. This 
renewal note was in the same collatéral form. (Ex-
hibit P5, c. p. 110.)

When the original $4000 note came due on March 
11, 1918, and $1600 was paid on account and a re-
newal given for $2400, Haines informed the repre-
sentative of the bank that the bonds belonged to his 
wife and that he was anxious to return them as soon 
as possible and asked for and received from the
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cashier two of the Traymore bonds, leaving the three 
bonds, above mentioned, as collateral security for 
the debt of $2400 as renewed (c. p. 35,1. 33).

On July 10, 1918, the plaintiff drew a check to the 
order of the defendant for $1600 (Exhibit P3, c. p. 
107) and her husband took the same to the defendant 
and left the check and a new note dated that day for 
$800, which recited one Traymore bond as collateral 
and requested that the other Traymore bond and the 
Great Britain bond be released. The defendant ac-
cepted the check for $800, with one bond mentioned 
as collateral, and collected the check. Subsequently, 
this note (c. p. 107) was cancelled and returned to the 
husband, who, without the knowledge or consent of 
his wife, made a new note dated July 10, 1918, for 
$800, reciting the same collateral as that contained 
in the note of June 10th (Exhibit D6, c. p. 113).

The witnesses were not in exact accord respecting 
the exact circumstances under which the plaintiff’s 
cheek for $1600 and the renewal note for $800 were 
given by Haines to Miss Erickson, the note clerk of 
the plaintiff. The former testified that when he left 
the check and requested the surrender of the two 
bonds, the note clerk advised him that the bonds 
would be surrendered as soon as the check, which 
was not certified, was collected (c. p. 37,1. 30). Miss 
Erickson’s recollection was that the question of col-
lection of the check did not enter into the transaction. 
She said that she had no authority to surrender the 
bonds without referring the matter to the cashier, 
Mr. Jones. After the check had been deposited for 
collection, Mr. Jones decided to retain the three bonds 
and refused to accept the new note for $800, which 
recited one bond only as collateral security therefor.

Subsequently and before this suit was brought, a 
tender was made to the defendant on behalf of the
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plaintiff of the $800, remaining due upon the original 
transaction, as then represented by Exhibit D6, c. p. 
113, which was the note signed by the husband,"with-
out the knowledge or consent of the plaintiff and 
demand made for the return of all of the remaining 
collateral. Only $800 then remained due of the orig-
inal loan of $4000. (See admission c. p. 23,1. 28).

The defendant refused to accept the money and 
surrender the bonds, setting up the claim that at 
that time the husband, Haines, was liable as an en-
dorser upon a note dated February 19, 1918, for 
$15,000 made by the Newlin Haines Company, a hotel 
company managed by said Haines (Exhibit D7, c. p. 
116). This note (Exhibit D7) was given in renewal 
of two other notes of the hotel company, one for 
$10,000, dated November 12,1917, and the other for 
$5000 dated November 9, 1917 (c. p. 14). Both of 
these notes and Haines’s liability as endorser existed 
prior to the; time the bonds of the plaintiff were 
pledged as collateral by the husband for his debt as 
above detailed. There was no new consideration to 
support the note of $15,000, dated February 19,1919. 
The same was given in renewal of obligations in ex-
istence prior to the time the loans were made to 
Haines upon the collateral of his wife.

No action was taken by the Board of Directors of 
the defendant authorizing the cashier to retain the 
securities of the plaintiff as collateral for the note of 
the hotel company, upon which her husband was en-
dorser. Apparently that was done upon the sole re-
sponsibility of the cashier, after informal consulta-
tion with several directors.

The following is a chronological statement of the 
important facts to be borne in mind:

November 9th and 12th, 1917, defendant held the 
promissory notes of the Newlin Haines Company,
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aggregating $15,000, upon which Newlin Haines was 
endorser.

December 14, 1917, Newlin Haines borrowed $2000 
and deposited as collateral $3000 of the Traymore 
bonds owned by his wife and borrowed from her for 
that purpose.

January 10, 1918, Newlin Haines borrowed an ad-
ditional $2000 and deposited two additional bonds 
belonging to his wife; the former transaction being 
consolidated in one note of $4000, with the five bonds 
as collateral.

February 19, 1918, existing loans to the Newlin 
Haines Company of $10,000 and $5000, respectively, 
consolidated in one note of $15,000, upon which New-
lin Haines was endorser.

March 11, 1918, $1600 was paid on account of the 
$4000 note and two bonds released. Note of Haines 
for the balance of $2400 then given with the three 
remaining bonds as collateral. The defendant was 
then informed the bonds belonged to the plaintiff.

July 10,1918, plaintiff paid $1600 on account of the 
$2400 note, upon the understanding that two of the 
pledged bonds were to be released, which money was 
retained by the bank, but the surrender of the bonds 
refused.

Subsequently and before suit was brought, $800, the 
balance of the original loan of $4000 was tendered 
to defendant and possession of the remaining bonds 
demanded. Defendant refused to accept the money 
and return the bonds.

The plaintiff’s bonds were in the form of ordinary 
coupon bonds payable to bearer.

On July 10, 1918, when the plaintiff paid $1600 on 
account of the $2400 note, the representatives of the 
defendant then knew that the bonds were owned by 
the plaintiff and it was her check which was being
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received on account of the loan. The defendant also 
knew that payment was being made by her upon the 
condition that two of the bonds were to be released.

Law.

FIRST.

The important question, therefore, is whether or 
not the defendant had the right to retain the remain-
ing three bonds, belonging to the plaintiff, as security 
for the payment of the $15,000 note of the hotel com-
pany, upon which the husband is endorser. Mani-
festly, Haines had no authority whatever from his 
wife to pledge the bonds as security for the debt of 
the hotel company or his contingent liability there-
on as endorser. The bonds were loaned by the plain-
tiff to her husband with the specific object of raising 
money for his own use, and, as her agent, his power 
was limited to the pledge of the bonds for that sole 
purpose. He had no power whatever to perform 
any act which would cause the bonds, as the property 
of his wife, to become security of the indebtedness 
of the hotel company or his liability as endorser.

Therefore, it must be conceded that Haines, in 
executing the collateral note which pledged his w ife’s 
bonds for the payment of the note of the hotel com-
pany, upon which he was endorser, acted entirely 
beyond any authority whatever.

The transaction between the defendant and Haines, 
with respect to the loans made to him, was within the 
scope of the latter’s authority and in entire accord 
with the arrangement between him and his wife, and, 
undoubtedly, the defendant was entitled tq retain the 
bonds until reimbursed for all the money actually
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advanced at the time the same were pledged. Such 
right existed in the defendant, regardless of the true 
ownership in the bonds and would exist even if the 
husband fraudulently diverted the bonds from the 
uses contemplated by the arrangement between him 
and his wife. To that extent, the defendant was a 
bona fide holder for value, under the authority of the 
case of Fifth Ward Bank vs. F irst National Bank, 
48 L. 513, and other decisions of like character.

We contend, however, the situation here is radi-
cally different for the reason that the husband, when 
he signed the collateral note, making the bonds of 
his wife subject to debt of the hotel company, ex-
ceeded his authority. The defendant did not have 
the right to retain such bonds against the wife as the 
true owner, unless it gave up something at the time 
of the transaction, which cannot or has not been 
returned to it and for which it cannot be made whole.

Therefore, when the original $4000, which was 
loaned at the time the w ife’s bonds were pledged, 
was repaid, of the equities existing as between the 
wife as the true owner of the bonds, which were thus 
disposed of without authority, and the defendant, 
those of the former should prevail.

The transaction between the hotel company and 
the defendant, respecting the $15,000 of notes, was 
not in any way influenced by or predicated upon the 
pledge of the bonds of the plaintiff or the possession 
of the same by the defendant as security for the loan 
of $4000 to Haines. The original loan of $15,000 on 
the note of the hotel companyj for which the husband 
became an endorser, was made before the loan to the 
latter on the bonds of his wife. The defendant was 
not influenced in loaning the $15,000 to the hotel com-
pany by reason of the fact that it  had in its posses-
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sion bonds pledged by Haines which belonged to the 
plaintiff.

Therefore, the defendant was a bona fide holder 
for value of the bonds only to the extent of the 
moneys actually loaned thereon. No consideration 
whatever passed which would constitute the defend-
ant a bona fide holder of the plaintiff's bonds so far 
as the note of $15,000 of the hotel company was con-
cerned.

Obviously the situation was, when the defendant 
was repaid the $4000, precisely the same as if the 
defendant knew the bonds belonged to the plaintiff 
and had been loaned to her husband with express 
power to pledge the same exclusively for his debt 
and with no authority whatever to make them liable 
for the debt o f the hotel company.

Under such conditions it cannot possibly be suc-
cessfully contended that the defendant would be a 
bona fide holder without notice of the plaintiff's 
rights. : Precisely the same situation exists when 
there is a failure of the consideration with respect 
to the defendant 's claim that it parted with something 
of value, as a basis for its status of being a bona fide 
holder for value of the bonds as pledged for the hotel 
company's debt.

When the defendant was repaid, the money loaned 
to the husband upon the security of the w ife’s bond 
ought not to have any valid claim to the bonds as 
against the rightful owner, regardless of the form  
of the nòte given by the husband, when it is  shown 
that the latter exceeded his authority in pledging the 
bonds for purposes not Contemplated by his wife.

The liability to the defendant of the hotel company 
and Haines, as endorser, in December, f 1917, and 
January, 1918, when the $4000 was loaned to Haines, 
with the bonds of his wife as collateral security,
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would not constitute a valid consideration, to support 
the promise of Haines pledging such bonds for the 
payment of the hotel company’s debt, in order to 
permit the defendant to retain the said bonds as 
against the owner thereof. The act of the husband 
was beyond the scope of his authority. The prece-
dent debt of the hotel company to the defendant and 
the contingent liability of Haines, as endorser, would 
not constitute the bank a bona fide holder for value 
of the bonds if the pledge was in violation of the 
authority actually conferred by the plaintiff upon 
her husband.

Martin vs. Bowen, 51 Eq. 452;
Reeves vs. Evans, 34 Atl. 477;
Douredoure vs. Humbert, 85 Eq. 89.

When the defendant loaned Haines $4000 on the 
security of the bonds, it parted with something of 
value which constituted a valid consideration for the 
transaction, but that consideration has since been 
either repaid in full, or tendered, so that when this 
suit was brought, the defendant had been tendered 
payment of every dollar with which it parted when 
the bonds were received.

No new consideration came into existence with 
respect to the note given on February 19, 1918, by 
the hotel company to the defendant for $15,000, 
which was a consolidation of the two loans made the 
December previous. When this later note was taken, 
the defendant did not change its position in the slight-
est degree, except that it received additional colla-
teral, not pledged when the original $15,000 notes 
were negotiated.

Upon the repayment of a $4000 loan, the defendant 
received every consideration with which it parted 
when the loan was made. The status has been re-
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stored and there seems to be no equity in permitting 
the defendant to retain securities of the plaintiff, 
which were pledged by the form of collateral note- 
used in violation of her instructions to her husband.

Haines was not the general agent of his wife to 
deal with the bonds in question. His authority over 
the same was limited to the specific authority to bor-
row money for his own use and not to pledge them for 
the debt of another.

Concisely stated, we urge a reversal upon this 
point, based upon the following fundamental prin-
ciples to support which it seems needless to cite 
authorities:

1. The authority of Haines as the agent of his 
wife was limited solely to a pledge of the latter’s col-
lateral for his individual debt.

2. Haines exceeded his authority by the execution 
of the collateral note, making his w ife’s securities 
liable for the debt of the hotel company and his per-
sonal endorsement.
t

3. Therefore the defendant became the-bona fide 
holder for value of the w ife’s collateral only to the 
extent of the moneys advanced thereon.

4. The financial relation between the defendant and 
the hotel company, by reason of the latter’s  note and 
Haines’s endorsement thereon, was not in any way 
based upon or related to the loan to Haines upon his 
wife’s securities.

5. When, therefore, the defendant is paid or ten-
dered all of the moneys loaned by it upon the colla-
teral of the plaintiff, the latter is entitled to have her 
securities.
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SECOND.

Estoppel.

Aside from the right of the defendant to retain 
the bonds of the plaintiff, after having been repaid 
the money advanced when the loans were made, is the 
question of whether the defendant is estopped from 
retaining the bonds, in view of the fact that the $1600 
was paid upon the condition that two of the bonds 
were to be released.

Upon this feature of the case, therefore, to wit, the 
defendant’s conduct, it makes no substantial differ-
ence which line of conflicting testimony above re-
ferred to is accepted. According to Haines, the bank 
clerk agreed to surrender the bonds as soon as the 
check was collected, because it was not certified. 
According to the bank clerk, she told Mr. Haines that 
she could not surrender the bonds, but that the mat-
ter would have to be referred to Mr. Jones. But the 
agent of the defendant then knew of the plaintiff’s 
ownership in the bonds. Regardless of which version 
is adopted, two important facts were established by 
both; one that the defendant knew the bonds were 
claimed to be owned by the plaintiff and that the 
money was paid upon the condition that two of them 
were to be surrendered to the plaintiff. Notwith-
standing this situation, the bank collected the check 
of the plaintiff, retained the proceeds and refused 
to surrender the bonds to her.

In effect, the money was held in escrow until the 
cashier determined whether or not two of the bonds 
could be released. The refusal would seem to evince 
bad faith on the part of the defendant’s officials.
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When the original $1600 was paid in March, 1918, 
two of the bonds were surrendered by the bank to 
Haines. The latter had every reason to believe that 
the same course would be pursued when in July of 
the same year he made a similar payment and re-
quested the release of two additional bonds. The 
plaintiff was extremely anxious to secure the •posses-
sion of the bonds, and on July 1918, gave her own 
check for that amount, and then, if not before, the 
defendant knew that the bonds belonged to her. In-
stead of holding the check until Mr. Jones settled 
the matter, the check was passed to the credit of 
the defendant, money collected thereon and retained, 
and it was not until afterward that the defendant 
notified Haines that they would not accept the $800 
with one bond as collateral, but intended to retain 
all the remaining bonds. The defendant, however, 
did not offer to return the plaintiff her money. By 
this conduct, the defendant not only has in its posses-
sion the three $1000 bonds, but retained $1600 of her 
money, which money was paid with the expressed 
condition that the bonds were to be surrendered. 
Manifestly, in these circumstances, the defendant 
should not have been permitted to retain at least two 
of the bonds and when she offered to pay the balance 
of the amount loaned originally, all three of them 
should have been returned to her.

We submit, therefore, that judgment should be re-
versed.

LEW IS STARR,
Of Counsel with Plaintiff.
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PRELIMINARY STATEMENT.

We agree with the brief of counsel for Plaintiff- 
Appellant that there is only one question to be de-
cided in this case. It is whether the Defendant- 
Respondent, Equitable Trust Company, has a right 
to hold the two bonds in controversy as security for 
the personal endorsement of Newlin Haines, husband 
of plaintiff-appellant, upon the $15,000 collateral 
note of the Newlin Haines Company. The case was 20 
tried at the Atlantic Circuit before Hon. Howard 
Carrow without a jury and the Circuit Court enter-
ed a general finding in favor of the defendant-re-
spondent pursuant to rules 113 and 114 of the Su-
preme Court as promulgated after the passage of 
the Practice Act of 1912 (c. p. 100-102). The two 
bonds in question in this suit were coupon bonds 
with no indicia of ownership on their face and that 
passed by delivery in the open market. They came
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into the possession of defendant-respondent by vir-
tue of a collateral personal note of the said Newlin 
Haines m which he pledged these bonds with other 
simiiar bonds, not only as security for the payment 
ot tha t particular note of his, but “as well as for the 
payment of any other liability or liabilities of the 
undersigned (the undersigned being the said Newlin 
Haines) to the said Company (the Company being 
the defendant-respondent Equitable Trust Company) 
due or to become due, whether now existing or here- 
after arising.” The foregoing language, eliminat-
ing the parts m parentheses, is an exact quotation 
trom the original note or notes and is contained in 
each note th a t was subsequently signed by said 
Haines m renewal of said original notes. See last 
renewal, being Exhibit D6 (c. p. 113). This lan-
guage is contained in the printed form used by the 
defendant-respondent in all its collateral notes, and 
is similar to that used generally by banks and trust 
companies m New Jersey. On January 10, 1918 
Newlin Haines repledged the two bonds in question’ 
with three other similar bonds upon his personal 
collateral note of $4,000.00, which said collateral 
note contained the exact quotation above set forth 
(c. p. 104). On that date Newlin Haines was the 
personal endorser upon two ordinary promissory 
notes °f  the Newlin Haines Company in the total 

oi ?15,000. Some time between January 10, 
1918, and February 19, 1918, these two notes of the 
JNewlin Haines Company, a corporation of New Jer-
sey, were called by the Trust Company. Newlin 
Haines was the President of said Newlin Haines 
Company. This Company owned a t tha t time the 
St. Charles Hotel in Atlantic City. Newlin Haines 
made an arrangement with the defendant-respond-
a a a  i?stead of Paying off the two notes of $15,- 
000, the Trust Company was to accept a new note,
£oa  n?ia/Lin ^orm’ and kike as security for the same 
$30,000.00 worth of the Third mortgage bonds of 
the Newlin Haines Company. This arrangement 
was accepted by the Trust Company and the note 
was given, the said Newlin Haines, however, became 
a personal endorser on this collateral note. This 

was marked Exhibit D7 and is found (C. p. 
116). I t was payable four months after its date; 
it was protested for non-payment on the date of its

*



maturity to wit: June 19, 1918, and is still unpaid.
Some time in April or May of 1918 the Newlin 
Haines Company was adjudged bankrupt and Ed-
ward E. Grosscup was appointed Receiver or Trustee 
for same. The exact date when this Newlin Haines 
Company was declared bankrupt does not appear in 
the testimony, but it is inferable from the evidence 
as probably some time in the months of April or 
May, 1918. It was some time before July 1, 1918, 
because Mr. Haines says in his testimony that he 10 
was not being employed by Mr. Grosscup, the Receiv-
er, after July 1, 1918.

ARGUMENT.
Facts.

All material facts that were in dispute were decid-
ed in favor of the Trust Company by the judgment 
rendered in its favor below. The mere fact that 
the case was tried before the court without a jury 
does not deprive the Trust Company in the case at 
bar of the benefit of this principle. It is well to get 20 
this point settled before the facts are considered in 
this argument because counsel on the other side, in 
their brief, have argued the matter as though some 
of the disputed facts which were decided in favor of 
the Trust Company were still to be considered as 
though they were decided in favor of Mrs. Haines.
It was well settled under the practice in this state 
before the adoption of the Practice Act of 1912 that 
where a case was tried before the court without a 
jury a general verdict by the court decided all mate- 30 
rial facts in dispute in favor of the party securing 
the verdict. The Practice Act of 1912 made no ma-
terial change in this practice. Supreme Court Rule 
114 promulgated pursuant to the Practice Act of 
1912 states as follows: “A general finding in favor 
of the plaintiff or defendant, respectively, is deemed 
to be a finding in his favor of all the material allega-
tions put in issue.” There was a general finding 
below in the case at bar in favor of the Trust Com-
pany. The Trust Company is therefore entitled to 
the benefit of this general finding in its favor on the 
facts. It is true that after the two decisions of 
Webster vs. the Freeholders 86 N. J. L. 256 (E. &
A. 1914) and Standard vs. Pennsylvania 87 N. J. L.
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712 (E. & A. 1915) that the Legislature amended 
Section 25 of the Practice Act of 1912. It is found 
in the Pamphlet of Laws of 1916, page 109. This 
court, in the Webster case and the Standard case, 
had decided that it was not permissable on appeal 
pursuant to the Practice Act of 1912 where the case 
had been tried below by the court without a jury to 
review on appeal any question of law unless some 
ruling in the court below had been adverse to the 

10 appellant and that the trial court had, through the 
instrumentality of a formal challenge of that ruling, 
an opportunity to reconsider and modify or change 
it. The Legislature, therefore, in 1916 to meet the 
situation raised by the Webster case added another 
sentence to Section 25, which said in effect that on 
the appeal provided for in this Section, where causes 
are submitted to the court to be heard without a 
jury, that errors made by the trial court in giving 
final judgment should be subject to reversal without 

on the grounds of objection having been specifically 
submitted to the trial court. All that this amend-
ment did was to permit appeals without specific 
grounds of objection having been submitted to the 
trial court where the trial court sat as both judge 
and jury. The material disputed facts in the case 
at bar can therefore be taken to have been decided 
in favor of the Trust Company.

We will now consider the facts pursuant to the 
judgment below in favor of the Trust Company. 

3Q Counsel on the other side contended at the time of 
trial and contends in the brief in this court that this 
case turns upon the limited agency of Mr. Haines 
in using this collateral. Mr. and Mrs. Haines’ testi-
mony does not support this argument. Mr. Haines 
said on direct examination by Mr. Schimpf in the 
trial below (c. p. 31, 1. 24) “Q. How did you have 
them in your possession? (meaning the bonds). A. 
I borrowed them from her to get a loan at the bank. 
Q. For yourself or for somebody else? A. For
myself. Q. In accordance with your understanding 
with her, you pledged them for a loan of yours, did 
you not? A. Yes.” Again Mr. Haines said on 
cross examination (c. p. 58, 1. 27) “Did your wife 
know what you intended to do with the money from 
these loans from these bonds? A. No, she just

4



loaned it to me, is all. She loaned me the money.
Q She didn’t know you intended to use it for the 
hotel company? A. Not that I know of.” Then 
again Mr. Haines said on cross examination (c. p.
60, 1. i)  “Q- When you took them (meaning the 
bonds) from her, (her meaning Eva Haines, Appel-
lant) did you intend to use it for the Hotel Compa-
ny (meaning the Newlin Haines Company), the 
loan? A. Yes.” Mrs. Haines, in her testimony 
made it very emphatic that she gave the bonds to |Q 
Mr. Haines without any limitation as to his authori-
ty in using them. In her direct examination in the 
trial below she was asked by Mr. Schimpf as follows 
(c. p. 62, 1. 8) “Q. Did you loan the bonds to Mr. 
Haines? A. I did. Q. For what purpose? A.
Well, I was away. When he called me up and asked 
me for them, I didn’t ask him. He called me up on 
the phone and asked me if he could have them and 
I said yes. He went in my box and got them. I 
supposed for himself. I didn’t know.” Then again 20 
in the cross examination of Mrs. Haines she was 
asked (c. p. 67, 1. 4) “Q. Did you know what he 
(Mr. Haines) was going to do with the bonds? A.
No. Q. But you knew he was going to use the 
bonds? A. I knew he was going to use them to 
borrow money. By Mr. Moore: Q. For what pur-
pose? A. I don’t know. I didn’t ask him. Q.
You don’t know what the purpose was? A. No.
By the Court: Q. And you gave him the bonds to 
use without any limitations ? A. Yes. He told me 30 
he would soon get them back.” The argument of 
counsel on the other side, predicated upon the prop-
osition of limited agency fails, therefore, because 
according to the testimony of both Mr. and Mrs. 
Haines the agency was not limited. Mrs. Haines, 
plaintiff-appellant, made this particularly emphatic 
in her testimony.

This case must be decided upon the plain terms 
of the written contract between Newlin Haines and 
the Trust Company. He signed a contract with the 
Trust Company in which he pledged the collateral 
in question as security for his personal endorsement 
upon the $15,000 worth of commercial paper of the 
Newlin Haines Company that was then in the pos-
session of the Trust Company. As a consideration
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for this provision of the contract and all of the pro-
visions contained in that contract, the Trust Com-
pany gave Newlin Haines $4000 of its money. It is 
not true, therefore, to say that the Trust Company 
gave no consideration for its right to hold these two 
bonds in question for the liability of Newlin Haines 
to the Trust Company for his personal endorsement 
on the $15,000 collateral note of the Newlin Haines 
Company. The Trust Company loaned $4000 of its 

10 money upon the strength of the agreement of Haines 
in which, among other things, he pledged these 
$5000 worth of bonds as security for his personal 
endorsement on the $15,000 worth of commercial 
paper of the Newlin Haines Company.

At the time Mr. Haines first pledged the bonds in 
question in this suit he was liable to the Trust Com-
pany as endorser on two notes of the Newlin Haines 
Company aggregating $15,000. These two notes 
would come due in February, 1918. Now what is 

20 the exact language that is to be interpreted in the 
contract in the case at bar? This language has 
already been quoted heretofore in this brief. It 
will be found near the beginning of every collateral 
note printed as an Exhibit at the end of the State of 
the Case. It is not necessary to quote it again. 
Taking that language and applying it to the facts 
found in this case, what is the result reached ? Cer-
tainly Mr. Haines’ endorsement on the two notes of 
the Newlin Haines Company that were then in exist- 

30 ence was a liability on his part to the Trust Compa-
ny. It was a liability that would come due and re-
quire payment in February of 1918. If this provis-
ion of the contract, therefore, means what it says, 
the Trust Company acquired a right to hold the 
bonds in question for Mr. Haines’ personal endorse-
ment on the Newlin Haines Company’s notes when 
it first parted with its $4000 to Mr. Haines. It is 
therefore idle to argue as counsel on the other side 
have done in their brief that the transaction between 
the Newlin Haines Company and the Trust Company 
with respect to the $15,000 loan to the Newlin 
Haines Company had nothing to do with and was 
not in any way influenced by the pledge of the bonds 
to the Trust Company under the $4000 personal loan 
to Newlin Haines. Undoubtedly the Trust Compa-
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ny was influenced in loaning the $4000 to Haines by 
the fact that it would get some security in the shape 
of these bonds for Haines personal endorsement on 
the two notes of the Newlin Haines Company.

It is not true to say that Mrs. Haines received no 
benefit from this $4000 loan from the Trust Com-
pany to Newlin Haines. The Trust Company denies 
that it is necessary to show that Mrs. Haines re-
ceived some benefit from this transaction in order 
that the Trust Company may hold these two bonds jq  
in question. The Trust Company never knew Mrs. 
Haines in this transaction and never had the slight-
est idea that the bonds belonged to her until several 
days after the $800 note marked D.6 and found 
(c. p. 113) had been delivered to the Trust Company 
by Mr. Haines. According to the evidence of the 
Trust Company, a day or two after this $800 note 
Marked D6 had been delivered in which the two 
bonds in question together with another bond had 
been repledged by Haines for the balance due on his 20 
original $4000 collateral note, Mr. Haines came to 
Mr. Jones, the Treasurer of the Trust Company and 
demanded the return of the two bonds in question, 
claiming that they belonged to his wife. According 
to the Trust Company’s evidence this was the first 
time that anyone connected with the Trust Company 
had any knowledge that the bonds belonged to any-
one other than Mr. Haines. They were coupon 
bonds, the title to which passes by delivery, and the 
Trust Company always thought that they belonged „a 
to Mr. Haines until he came to them several days ^  
after he signed the last renewal which the Trust 
Company now holds and laid the foundation for Mrs. 
Haines to bring this suit on the grounds that the 
bonds belonged to her. At the time of trial below, 
neither Mr. nor Mrs. Haines produced any documen-
tary proof that these bonds were her personal prop-
erty. Both, however, testified verbally to the effect 
that they were. Without in the slightest way ad-
mitting any necessity on the part of the Trust Com-
pany to show that Mrs. Haines derived any benefit 
from this $4000 loan to Mr. Haines, we call the at-
tention of the court to several facts. Mrs. Haines 
testified that she was a stockholder in the Newlin 
Haines Company (c. p. 65, line 16—18). Mr. Haines
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testified that the money he got on these bonds in 
question was loaned to the Newlin Haines Company 
(c. p. 56, line 4 et seq.). Mr. Haines was the presi-
dent and a stockholder in the Newlin Haines Com-
pany. He owned the St. Charles Hotel before it was 
sold to the Newlin Haines Company (c. p. 44, line 2 
et seq.). It is probable that the Newlin Haines 
Company was a close corporation largely controlled 
by Mr. and Mrs. Haines. At any rate, she was a 

10 stockholder in the Company and the Company got 
the benefit of the loan that was made on the bonds 
in question in this suit. She, therefore, did derive 
a benefit from the transaction. It is not incumbent 
upon the Trust Company to show that she derived 
a cent’s worth of advantage from the use made of 
these bonds by the transaction in question. We 
merely set it forth in passing to correct some of 
the arguments made in the brief of counsel on the 
other side. The Trust Company never knew Mrs. 

20 Haines in this transaction from its inception to its 
end or until after Mr. Haines had delivered the pres-
ent note of $800 marked Exhibit D6 when he under-
took to lay the foundation for this suit.

As set forth in the preliminary statement, a short 
time before February 19, 1918, the Trust Company 
called the $15,000 worth of commercial paper of the 
Newlin Haines Company upon which Newlin Haines 
was a personal endorser. At this time the Trust 
Company had in its possession the $4000 collateral 

30 note of Newlin Haines in which the two bonds in 
question with three other bonds were pledged as col-
lateral for the payment of any other liability of 
Newlin Haines whether then existing or thereafter 
arising. The Newlin Haines Company was the en-
dorser on this $4000 collateral note (c. p. 104—106). 
This note was payable March 10, 1918. Now in this 
situation, on February 19, 1918, the Trust Company 
gave up its right to collect this $15,000 in the shape 
of the commercial paper which became due at that 
time and accepted a renewal in the shape of the 
$15,000 collateral note of the Newlin Haines Com-
pany (Exhibit D7 c. p. 116—118) relying among 
other things upon the personal endorsement 
of Newlin Haines upon this $15,000 renewal note 
marked Exhibit D7 and the further fact that the
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said Newlin Haines had pledged the two coupon 
bonds in question in this suit as security for this 
personal endorsement of his. This was certainly a 
new consideration, moving from the Trust Company 
to Newlin Haines as the personal endorser on the 
old notes and the new collateral note for $15,000 
marked Exhibit D7. The consideration was that 
the Trust Company gave up its right to collect these 
old notes of the Newlin Haines Company that were 
due at that time and upon which Newlin Haines was 10 
endorser. This detriment that the Trust Company 
suffered in foregoing its right to collect the notes is 
a good and valid consideration. Bills and notes, 
like other contracts, are not limited as to the kind or 
amount of consideration necessary, but any benefit, 
profit, or advantage to the promissor, or any loss, or 
detriment to the promissee is sufficient to support 
the promises contained in these instruments. This 
is so well settled in the law that it does not need the 
citation of authority to support it. * 20

Is the Trust Company entitled to the possession 
of these two bonds? Did Mrs. Haines establish her 
right to hold them? She did not do so. She was not able 
to overcome the plain terms of the writing in ques-
tion in this suit. Mr. and Mrs. Haines were not 
able to show at the time of trial that there was any 
fraud practised by the Trust Company or the slight-
est wrong-doing on its part when the bonds were 
given to it by Newlin Haines. Mr. Haines admitted 
that it would appear that they were his bonds up 30 
until the time he claims he notified the Trust Com-
pany to the contrary (c. p. 54, line 5 et seq.).

The principal issue in the trial below was whether 
or not Newlin Haines had notified the Trust Compa-
ny when the original $4000 note of his came due on 
March 10, or 11, 1918, that the two bonds in ques-
tion belonged to Mrs. Haines. Mr. Haines claimed 
that he did inform the Trust Company employees of 
this fact on March 11, 1918, when he paid $1600 on 
account of the $4000 note and renewed it for the bal-
ance. Mr. Jones, the Treasurer of the Trust Com-
pany and Miss Erickson, the note clerk, both stoutly 
denied this. See Mr. Jones’ testimony beginning
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(c. p. 93, line 10 et seq.). See also Miss Erickson's 
testimony beginning (c. p. 70 et seq.). The testi-
mony of both Mr. Jones and Miss Erickson is to be 
read as a whole to get all of this, because as already 
stated it was the principal controversy or disputed 
fact in the case below. It seems that on July 10, 
1918, Mr. Haines paid $1600 on account on this 
balance of $2400 that was due on his personal col-
lateral note. He at the same time handed Miss Er- 

10 ickson a renewal note .for $800 which,was introduc-
ed in evidence by the plaintiff below as Exhibit P4 
(c. p. 107). This P4 recited as collateral one bond 
of the Hotel Traymore Company, $1000. At the 
same time Mr. Haines asked if he could have two of 
the coupon bonds returned. Miss Erickson told Mr. 
Haines that she could not answer that, that he would 
have to see Mr. Jones. Mr. Jones was consulted 
and Mr. Jones had to consult the Board of Directors. 
The Board of Directors refused to return the collat- 

20 eral claiming their right to hold it as security ac-
cording to the contract for the personal endorsement 
of Newlin Haines on the $15,000 collateral note of 
the Newlin Haines Company marked Exhibit D7 
and which at that time had been protested and was 
unpaid. A day or two after this, Mr. Haines called 
at the Trust Company, he having at that time or 
previously thereto been informed that the Trust 
Company would not return the two bonds in ques-
tion. He then and there received back from Miss 

30 Erickson the $800 note pledging the one coupon bond 
of the Traymore Company and which is marked 
Exhibit P4 and which note has written on it “can-
celled” (c. p. 110) and at the same time executed 
and delivered to the Trust Company the $800 col-
lateral note dated July 10, 1918, and repledged in 
this note which is marked (Exhibit D6 c. p. 113) 
the three coupon bonds, two of which are in ques-
tion in this suit. Now, according to the testimony 
of both Mr. Jones and Miss Erickson, it was after 
this that Mr. Haines called at the Trust Company 
office with a witness demanding the return of the 
two bonds in question and then, for the first time, 
according to the Trust Company's evidence, claim-
ing that the bonds belonged to Mrs. Haines. Now 
the trial court below very properly found a verdict 
in favor of the Trust Company on this evidence.
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It was not reasonable to draw any other inference 
from the facts. There is not a bank in the United 
States that would take a renewal of this collateral 
note from Mr. Haines repledging these coupon bonds 
in question as security if he had indicated to the offi-
cers of the bank the fact that the bonds did not be-
long to him. The minute Mr. Haines had indicated 
such a fact to the officers of the Equitable Trust 
Company or to the officers of any other banking 
institution, the banking institution would have im-
mediately “stood pat” and would never have permit-
ted Haines to deal with them again in a renewal 
note transaction as though he were the owner of the 
bonds. Any other conclusion is ridiculous. Mr. 
Jones, the Treasurer of the Equitable Trust Com-
pany, testified that he had been in the employ of 
this Company since it started. He is a man of ex-
perience in matters of this kind and the minute that 
Haines had indicated to him such an important fact 
he would have immediately laid the matter before 
the Board of Directors and would have received in-
structions from the Board not to accept further re-
newals from Mr. Haines. A fact of this character 
is so vital and so important when a bank is dealing 
with coupon bonds, the title to which passes by deliv-
ery, that any other inference from the facts was 
impossible. Besides, the documentary proof sup-
ported the testimony of Miss Erickson and Mr. 
Jones, the Trust Company employees. It appears 
that the plaintiff below produced Exhibit P4 which 
was the cancelled $800 note wherein Mr. Haines 
undertook to have the Trust Company accept one 
Hotel Traymore Company coupon bond. Now bear 
in mind, the plaintiff Eva Haines produced this Ex-
hibit in the trial below and bear in mind the further 
fact that this note was marked cancelled which 
shows it was never used and bear in mind the fur-
ther fact that it was returned to Newlin Haines. 
The Trust Company, the defendant below, produced 
the $800 note which is Exhibit D6 and which is the 
note still in the possession of the Trust Company, 
unpaid and which repledged the three coupon bonds, 
two of which are in question in this suit. This doc-
umentary evidence shows that the Board of Direct-
ors of the Trust Company refused to accept Mr. 
Haines’ offer to gives them a renewal for $800 with

10

20

30
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only one coupon bond pledged as security. He re-
ceived back into his own possession this note Exhib-
it P4 which was cancelled and refused and notwith-
standing this refusal of the Trust Company and not-
withstanding the fact that he had voluntarily paid 
$1600 on account of this note, he signed the present 
$800 note marked Exhibit D6 and repledged all 
three of the coupon bonds as security. He made no 
demand at that time for the return of his $1600 or 

10 the return of the two bonds in question. In the face 
of such evidence the trial court properly and justly 
found a verdict in favor of the Trust Company and 
as already strenuously urged in this brief, this ver-
dict found all of these disputed facts as to when the 
Trust Company first received the knowledge that 
the bonds belonged to Mrs. Haines in favor of the 
Trust Company.

The reason that the Trust Company was willing 
to forego its right to hold the two bonds that were 

20 returned to Mr. Haines March 11, 1918, was because 
at that time the Newlin Haines Company was not 
in bankruptcy. On July 10, 1918, when Mr. Haines 
asked for the return of two more of the bonds Mr. 
Grosscup was in charge of the Newlin Haines Com-
pany and of the St. Charles Hotel as Receiver or 
Trustee. The $15,000 collateral note marked Ex-
hibit D7 upon which Newlin Haines was a personal 
endorser had in the meantime become due and was 
then unpaid. No matter how sorry the Board of 

30 Directors of the Trust Company might personally 
feel for Mr. and Mrs. Haines because of the financial 
failure of the Newlin Haines Company, the Board 
of Directors had no right to return these two bonds 
to Mr. Haines on July 10, 1918. The duty of the 
Board of Directors of the Trust Company was to 
protect in every way possible the stockholders and 
depositors of the Trust Company from any possible 
loss that might arise by virtue of the financial fail-
ure of the Newlin Haines Company and the failure 
of the Company to pay the $15,000 note marked Ex-
hibit D7 upon which Newlin Haines was a personal 
endorser. While it is true that the Trust Company 
had at that time $30,000 worth of the Third mort-
gage bonds of the Newlin Haines Company as col-
lateral for this $15,000 note, this collateral was
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likely to be -wiped out by Mr. Grosscup in the course 
of the Receivership. It appears from the State of 
the Case that these bonds were under attack by the 
Receiver. Besides, Third mortgage bonds are very 
often worthless when the Company that gave them 
and the property they are a lien against are in bank-
ruptcy. It may be that eventually the Trust Com-
pany will get all of this money due it under the 
$15,000 collateral note of the Newlin Haines Com-
pany. When that event occurs, if it does, the Trust i() 
Company will return the two bonds in question in 
this suit to Mr. Haines from whom it received them. 
Until it is determined whether the Trust Company 
will suffer a loss under the $15,000 collateral note 
of the Newlin Haines Company it is not only the 
legal right but the clear duty of the Board of Direc-
tors of the Trust Company to hold the two bonds in 
question in this suit.

LAW.
90The law applicable to this case is not the law of 

agency nor the doctrine of estoppel, as opposing 
counsel urge. This case must be decided upon the 
plain terms of a written contract. It is all in writ-
ing. The Board of Directors of the Trust Com-
pany did not have to pass a motion and record it on 
the minutes appropriating the two bonds in ques-
tion as security for Haines’ personal endorsement 
on the $15,000 collateral note of the Newlin Haines 
Company. The Trust Company’s right to hold the 
two bonds in question as security for Haines’ per- 30 
sonal endorsement arose when he first pledged the 
two bonds in the original collateral note. Either 
the language heretofore quoted from the note means 
what it says or it does not. If it means what it 
says, then the Trust Company’s right to hold the 
bonds arose immediately upon the passing of the 
$4000 in money to Newlin Haines on his personal 
note. There are no strings to this language. It 
is absolutely clear. It says that the bonds are 
deposited as collateral security for the payment of 
the personal note, as well as for the payment of any 
other liability of Newlin Haines, due or to become 
due, etc. The Trust Company gave up $4,000 of 
its money for that particular provision in the con-
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tract, as well as the other provisions of the con-
tract. It is absolutely untrue, as counsel on the 
other side have argued, that the Trust Company 
gave no consideration for this particular provision 
of the contract. It gave up $4,000 for it. Then 
again, as already argued, while these two bonds in 
question were in the possession of the Trust Com-
pany, the Newlin Haines Company’s commercial 
paper, upon which at that time Newlin Haines was 

10 a personal endorser, was called and the Trust Com-
pany gave up its right to collect the Newlin Haines 
Company’s commercial paper, with Newlin Haines’ 
personal endorsement, and on February 19, 1918, 
took the present $15,000 unpaid collateral note of 
the Newlin Haines Company, upon which Newlin 
Haines is still a personal endorser. The Trust 
Company gave consideration, therefore, for its right 
to hold these two bonds in question at the original 
inception when it received the bonds, and then again 

20 on February 19, 1918, when it surrendered its right 
to collect the fifteen thousand dollars worth of com-
mercial paper with Newlin Haines’ personal en-
dorsement on it, which was then due. The right of 
the Trust Company to hold these two bonds in ques-
tion continues up to the present hour and will con-
tinue until it is determined whether the Trust Com-
pany will suffer a loss on the $15,000 note of the 
Newlin Haines Company. It is not, therefore, cor-
rect to say, as opposing counsel have done, that no 

30 new consideration came into existence with respect 
to the "$15,000 collateral note of the Newlin Haines 
Company again on February 15, 1918. The Trust 
Company, in its pleadings, does not set up that it is 
entitled to the possession of these bonds in question 
as owner of the same. It is only claiming the right 
to hold them pending the determination of whether 
or not it suffers a loss upon the $15,000 collateral 
note of the Newlin Haines Company, and upon 
which Newlin Haines is a personal endorser.

The ingenious argument in the brief of opposing 
counsel seems to be based on two fallacies. The 
first is a fallacy of fact. The second is a fallacy of 
law. The fallacy of fact upon which it is based is 
that there was no consideration emanating from the 
Trust Company for the provision in the contract
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giving the T rust Com pany th e  r igh t to  hold these  
two bonds in question, as secu rity  for  H ain es’ per-
sonal endorsem ent on the N ew lin  H aines Com pany’s 
notes. It is  a fa c t th a t H ain es w a s an endorser on 
two notes o f the N ew lin  H aines Com pany a t the  
tim e he pledged the bonds in  question. In th e  con-
tract he then m ade w ith  th e  T ru st Com pany he  
agreed that i f  th e  T ru st Com pany would loan him  
$4,000 the T rust Com pany could hold th e  tw o bonds 
in question as secu rity  fo r  h is  personal endorsem ent 
on these notes, and th e  T rust Com pany passed over  
the $4,000 to him  on th e  stren gth  o f  h is s ig n in g  th at 
contract. H e sign ed  it, and in  th e  absence o f fraud  
or some other legal ground, w hich  w as not show n  
in this case, th e  contract w as a p erfectly  valid  and  
good one, and it  is too la te  now  to s in g le  ou t th at  
particular provision  and say  as to  th a t part th at 
relates to the tw o bonds in question being  pledged  
for his liab ility  on h is personal endorsem ent on the  
two notes o f th e  N ew lin  H ain es Com pany, th a t the  
consideration does not apply and does apply to  the  
balance o f th e  contract. The $4,000 in m oney th a t  
passed from  the T rust Com pany a t th a t tim e applied  
to this particular provision  in th e  contract th a t is  
in question in th is  su it, or it  did not apply to any  
of the contract. The $4,000 passed to H aines as a 
consideration for  th e  contract in  its  en tirety , as 
written, and the r igh t to  hold th e  tw o bonds in ques-
tion arose because th e  T rust Com pany gave H aines  
$4,000 for th is particu lar provision , a long w ith  all 
other provisions in th e  contract. Then, as already  
argued heretofore in  th is brief, the r ig h t to hold  
the tw o bonds fasten ed  again  w hen th e  other con-
sideration em anated from  th e T rust Com pany w hen  
it gave up its  r igh t to collect th e  notes th a t w ere  
then due from  th e  N ew lin  H aines Com pany w ith  
H aines’ personal endorsem ent, and accepted the  
present $15,000 unpaid collateral note o f th e  N ew lin  
Haines Company w ith  N ew lin  H ain es’ personal en-
dorsement.

The fa llacy  o f law  upon w hich  the opposing coun-
sel base their argu m en t is th a t M rs. H ain es lim ited  
the agency o f her husband w hen  she loaned him  the  
two bonds in question in th is  su it in  order to  g e t a 
loan for h im self. I t  is argued th a t Mr. H aines ex-

15



ceeded h is auth ority  in  th e  w ritten  con tract when  
he pledged th e  tw o  bonds in  question as secu rity  for  
h is personal endorsem ent upon th e  paper o f the  
N ew lin  H ain es Com pany. T h is fa llacy  o f law  is 
lik ew ise  based upon a fa llacy  o f fact. I t  appears, 
as already argued heretofore in  th is brief, that it  
isn ’t  a fa c t th a t M rs. H ain es lim ited  th e  agency  of 
her husband w hen sh e gave  him  th e  bonds in  ques-
tion. She said  in  her testim on y th a t th ere  w as no 

10 . lim itation  upon Mr. H ain es’ au th ority  as to w h at he 
m igh t be perm itted  to  do w ith  the bonds.

The doctrine o f  lim ited  agency upon w hich  coun-
sel on th e  other side have prem ised th e  argum ent in  
th eir  b r ief does not app ly  because th e  tw o bonds in 
question are coupon bonds w ith  no ind ication  of 
ow nersh ip  on th e ir  face  and th e  t it le  to w hich  pass-
ed in  th e  open m arket by delivery. One o f these  
bonds is still held by th e  T rust Com pany and w as 
put in  evidence in  th e  tr ia l below  and m arked E x- 

20 h ib it D 8. It appears th a t th e  principal o f  said  bond 
w as due January 2 1 , 1927. I t  fu rth er  appears that 
the tw o  bonds in  question w ere sim ilar  in  character  
to th e  one th a t w as put in evidence (c. p. 77— 7 8 ). 
The verd ict o f  the tr ia l court below  settled  the fact  
th a t th ese  tw o  bonds in  question a t the tim e th is  
rep levin  su it w as in stitu ted  w ere law fu lly  in  the  
possession  o f the T ru st Com pany as a bona-fide 
holder for  value in  due course. The lim ited  agency  
theory does not apply to  bonds o f th is  character. 

30 E ven  though th e  bonds had been stolen  by Mr. 
H aines from  h is w ife , the T rust Com pany would  

. have acquired a good tit le  to  sam e under the circum -
stances o f  th is  case. I t does not m ake any  differ-
ence w h at lim itation s, i f  any, M rs. H aines put upon 
the use o f these bonds w hen she gave them  to Mr. 
H aines. T hey are n ot th e  kind and character of 
property th a t such a lim itation  could be placed upon. 
Coupon bonds o f th is  character circulate in  th e  open 
m arket the sam e as m oney or com m ercial paper. 
The bona-fide holder in  due course ge ts  an absolute-
ly  good t it le  a g a in st the w hole w orld regardless of 
any secret or la ten t equities. It would be im possi-
ble for  th e  banks and tru st com panies o f  N ew  Jer-
sey  to do business and handle coupon bonds o f th is  
character w ere the rule o f  law  otherw ise. It is  an
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absolutely ju st  and fa ir  rule o f law . T rust compa-
nies and banks would never be sa fe  in  loaning their  
money on secu rities like th a t in question in th is su it  
if  the lim ited agency theory claim ed by M rs. H aines 
in the case a t  bar w ere declared to be the law  in  
this state. It is w ell settled , how ever, th a t the law  
propounded by counsel on th e  other side in  their  
brief is not th e  law  o f th is  state. Counsel on the  
other side argue in th e ir  b r ief as though th is case  
were an equity proceeding. The p laintiff below i q  
instituted a rep levin  proceeding in a law  court for  
the return o f tw o bonds to w hich  she claim ed the  
legal title . T his proceeding is w holly and entirely  
a proceeding a t law  in a law  court and m ust be de-
cided according to  the w ell established princip les o f  
law for  proceedings a t law  in the law  courts o f th is  
state. Counsel on the other side, in th e ir  brief, re-
fer  to the case o f  F ifth  W ard Savin gs Bank vs. 
F irst N ational B ank 48 N . J. L. 513 (E . & A . 1886) 
and try  to  escape from  th e effect o f th is  decision. 20 
It is true th a t the coupon bonds in question in  the  
F ifth  W ard Sav in gs B ank case w ere stolen bonds. 
Justice D epue in h is opinion in th is case said, speak-
ing about th e  b o n d s: •

“T hey w ere negotiab le securities, capable o f  
being tran sferred  by delivery, and the title  o f a 
bona-fide holder o f such securities is valid, not-
w ith stan d in g  the person from  whom  he receiv-
ed them  obtained possession  o f them  from  the  
real ow ner by fraud  or fe lon y .” 30

Justice D epue fu rth er  says in the sam e opinion, 
w ith respect to coupon bonds o f th is character, page  
521 of the opinion as fo llow s:

“The theory o f tWfe law  by w hich th e  negotia-
b ility  o f  secu rities o f th is  character is m ain-
tained is that, as in  favor o f a bona-fide holder 
fo r  value, such secu rities are conclusively pre-
sum ed to be the property o f the person from  
whom  th ey  are obtained by delivery, and until 
the bona-fide character o f th e  tran sfer  is over-
come the r igh t o f no other person in them  w ill 
be recognized .”

He further says on page 522 o f th is sam e o p in io n : 

“Only m ala-fides  in the taker o f such securities



w ill operate to im peach h is title . I f  the law  
w ere otherw ise the purchaser o f com m ercial 
paper who buys i t  from  one w ho has obtained  
possession  by fraud  or fe lon y  would alw ays  
hold it  by a precarious title , no m atter  how  
cautiously  and honestly  he m ay have acted in  
m aking the purchase.”

There are other parts o f the opinion o f Justice  
D epue in th e  F ifth  W ard S av in gs Bank case that 

10 are pertin en t to th e  case a t bar. The pertinent 
fa c ts  in  th e  F ifth  W ard S avin gs B ank case are sta t-
ed beg inn in g  a t the first paragraph on page 518 
ju st  below  the top o f the page and continu in g to the  
end o f th e  la st paragraph near the bottom  o f page 
522. The rem ainder o f th e  opinion from  page 523 
on deals w ith  th e  auth ority  o f  Boice, th e  T reasurer  
o f th e  Sav in gs B ank to n egotia te  a loan on the note 
o f th e  S avin gs B ank d irect w ith  the F ir st  N ational 
B ank w ith ou t any auth ority  from  th e Board o f Di- 

20 rectors o f  th e  S av in gs Bank. T hat part o f the  
opinion is  not m aterial to the princip les in  the case 
a t bar. It appears from  th e  fa c ts  in the F ifth  W ard 
Savin gs B ank case th a t there* w as a general arrange-
m ent betw een th e  C ity B ank (th e  in term ediary of 
th e  Sav in gs B ank) and th e  F ir st  N ational Bank that 
all paper sen t by th e  C ity B ank to th e  F ir s t  N ational 
Bank should be held as secu rity  fo r  m onies loaned  
and to  be advanced. The F ir st  N ational B ank held 
all o f  th is  negotiable paper and negotiable securities  

30 fo r  collection and as secu rity  fo r  all o f the indebt-
edness o f th e  C ity Bank. In th is  respect the facts  
are sim ilar  to th ose  in  the case  a t bar. The Trust 
Com pany is c la im in g the r ig jit to hold the tw o bonds 
in  question fo r  the liab ility  o f N ew lin  H aines on the  
other note o f the N ew lin  H aines Com pany pursuant 
to th e  agreem ent Mr. H aines m ade w ith  th e  Trust 
Com pany in h is w ritten  contract. In th e  F ifth  
W ard S avin gs Bank case th is  court held th at the 
F ir st  N ational Bank o f Jersey  C ity had a r igh t to 
th e  possession  o f th e  coupon bonds and com m ercial 
paper in question in th a t su it in  order to  hold the 
sam e fo r  all o f th e  indebtedness o f  the C ity Bank, 
except o f  course, the note o f  th e  Sav in gs Bank that 
w as negotiated  d irectly  w ith  the F ir s t  N ational 
Bank.
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The T rust Com pany in th e  case a t bar is a holder 
in due course o f the tw o bonds in  question in th is  
suit. This w ill partly  appear from  the evidence as 
to the bonds them selves (c. p. 77— 78, also c. p.
50— 51 and other p la ces). The bond introduced in  
evidence and m arked E x h ib it D 8 along w ith  the  
other evidence satisfied  all th e  definitions of a hold-
er in due course according to Section 52 o f the N ego-
tiable Instrum ents A ct o f 1902. It w as stipulated  
that the tw o bonds in question w ere like E xh ib it D 8. 10 
A holder in due course as defined by said  Section  
52, is as fo llow s:

A  holder in due course is a holder who has 
taken th e  instrum ent under the fo llow in g  con-
ditions :

1. T hat it  is com plete and regular upon 
its  face  (a ) ;

2. T hat he becam e the holder (b ) , o f it
before it  w as overdue (c ) ,  and w ithout notice  
th a t it  had been previously  dishonored, i f  
such w as th e  fa c t;  20

3. T hat he took it in  good fa ith  and for  
value ( d ) ;

4. T hat a t the tim e it w as negotiated  to  
him  he had no notice o f any infirm ity in the  
in strum ent or d efect in the title  o f th e  per-
son n egotia tin g  it  ( e ) .

It further appears from  the fa c ts  already stated  and  
argued in th is  b r ief and from  th e evidence g iven  at 
the tria l th a t the T rust Com pany took the tw o bonds 
in question in good fa ith  and fo r  value w ithout no- 30 
tice of any infirm ity  at the tim e o f negotiation  and  
before m aturity , and th a t these bonds w ere regular  
upon their  face. The N egotiab le  Instrum ents A ct 
m erely codified the law  as it  stood before th e  pass-
age of th at statu te. There have been several decis-
ions in th is court since the passage o f  the N egotiable  
Instrum ents A ct o f 1902 w hich  settled  the proposi-
tion that coupon bonds like those in question in th is  
suit are negotiab le instrum ents. In Lem beck v. 
Jarvis, 70 N . J. Eq. 757 (E . & A. 19 0 5 ), Justice
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Reed, speaking for  th is court, said on page 760 of 
that opinion:

“N egotiable bonds, like these in question, 
stand upon the sam e footing, as to tran sfer and 
as to the title  o f  the holder, as commercial 
paper.”

There are several decisions, however, in th is court 
w hich deal m ore directly and authoritatively w ith  
th is proposition. The leading case is, perhaps, 

10 M ontvale v. People’s Bank 74 N . J. L. 464 (E . & A. 
1907). It w as flatly ruled in th is case that m unici-
pal coupon bonds sim ilar to those in question in 
th is su it were to be treated as though they were 
negotiable instrum ents so fa r  as determ ining the 
rights o f  a holder in due course were concerned. 
The ruling in the M ontvale case w as again followed  
by th is court in a later case, L inbarger v. Board of 
Education 83 N . J. L. 446 (E . & A. 1912). Chief 
Justice Gummere, speaking for  th is court on page 
449 o f the L inbarger case, sa id :

“M unicipal bonds payable to bearer are ne-
gotiable instrum ents, and the rights and liabili-
ties o f the m akers and holders o f such of them  
as have come into existence since the passage
o f our N egotiable Instrum ents A c t .......................
are determ ined by the provisions of th at A ct.”

Section 16 o f the Negotiable Instrum ents A ct pro-
vides am ong other th ings as fo llow s:

“But where the instrum ent is  in the hands 
30 o f a holder in due course, a valid title  delivered 

thereof by all parties prior to him so as to make 
them  liable to him  is conclusively presum ed.”

The Trust Company being a holder in due course of 
the tw o bonds in question, its right to the possession  
of the bonds follow s as a necessary application of 
the principles laid down in the M ontvale and Lin-
barger cases ju st cited. It is, therefore, the settled  
law  of th is state that one who intrusts the physical 
possession o f  negotiable securities like the coupon 
bonds in question in th is su it or commercial paper
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to another for a specific purpose and the other uses 
the securities or the commercial paper for an en-
tirely different purpose than that authorized a situ -
ation is created where a holder in due course of the  
securities is entitled to them  as against the world.
This principle applies even where the bonds were  
stolen. This principle, however, applies even as 
between husband and w ife. When Mrs. H aines 
gave the bonds to her husband and perm itted him  
to pass them  out to the world as his bonds she ran 10 
the risk o f having the law  as it had been promul-
gated applied to these bonds. There is authority  
dealing w ith th is exact situation between a husband 
and w ife. M echanics Bank v. Chardavoine 69 N.
J. L. 256 (E . & A. 1903). In the Chardavoine case 
the w ife endorsed the note and gave it  to her hus-
band to have it discounted for her benefit. The 
husband discounted it  for h im self and paid a debt 
of his own w ith  it. It w as held th at the w ife  was 
liable to the bank. The very sam e ground was set 20 
up in the Chardavoine case th at is raised by counsel 
on the other side in the case a t bar, nam ely that the  
husband exceeded his authority. In answ ering th is  
point, Chief Justice Gummere, speaking for th is  
Court on page 258 of the opinion sa id :

“An exam ination of the authorities, however, 
will disclose th a t th is contention is untenable.
The question to be determ ined in a case like the  
present is not w hat is the actual lim it o f au-
thority conferred by the endorser o f a blank 3Q 
note upon the person into whose hands she de-
livers it, but rather, w hat authority such an 
endorser, by her conduct, holds out that person 
as possessing, to  one who takes the note in good 
faith, for value, and without notice that the  
actual authority conferred is a lim ited one 
only.”

Further citation of authority is unnecessary. It 
will thus be seen th at all o f the argum ent in the  
brief of counsel o f the other side, based upon the 
doctrine of lim ited agency, is contrary to the settled  
law of th is state.

The counsel on the other side say, toward the end
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of their brief, th at “the financial relation between  
the defendant and the Hotel Company, by reason of 
the latter’s note and H aines’ endorsem ent thereon, 
w as not in any w ay based upon or related to the  
loan to H aines upon his w ife ’s securities.” This is 
not correct fo r  reasons heretofore argued in this 
brief and for  the fo llow ing reasons. Suppose the 
original $4000.00 personal collateral note o f Mr. 
H aines, instead o f  containing the language quoted 

10 at the beginning of th is brief, had said that the two 
bonds in question were deposited as collateral secu-
r ity  for  the personal endorsem ent of N ew lin  Haines 
on the then ex istin g  tw o prom issory notes of the 
N ew lin  H aines Company in the total sum o f $15,- 
000.00. Would counsel on the other side then argue 
that th e tw o bonds in  question w ere not given  as 
collateral security for  N ew lin  H aines’ personal en-
dorsem ent on the Hotel Company’s paper? Certain-
ly, in th at situation, the $4000.00 o f the Trust Com- 

20 pany’s m oney would have passed to N ew lin  Haines 
for the righ t in the Trust Company to hold the bonds 
in question against h is personal endorsem ent on the 
two notes of the Hotel Company. N ow  if  that 1ae 
so, and i f  the language under interpretation in the 
case a t bar m eans the sam e thing, then the loan to 
Mr. H aines upon these securities w as related, and 
m ost intim ately, to Mr. H aines’ personal endorse-
m ent on the Hotel Company’s paper. The language 
as w ritten in the original personal note o f Newlin  

30 H aines, m arked E xhib it 1, m eans in effect exactly  
w hat the illustration heretofore used states. The 
m inute th at H aines received the $4000.00 from  the 
Trust Company and delivered to it the contract in 
question the righ t o f the Trust Company to hold 
these bonds for  H aines’ personal endorsem ent on 
the paper o f the Hotel Company, fastened upon the 
bonds in question. They then became pledged in 
the hands o f the Trust Company for H aines’ liabil-
ity  for his endorsem ent of th is paper. The right of 
the Trust Company to hold them  continues so long 
as H aines’ endorsem ent rem ains upon th is paper of 
the Hotel Company, even in the substituted form  in 
which it  now exists. Should th is court decide, how-
ever, th a t the present $15,000.00 collateral note of 
the N ew lin  H aines Company, m arked E xhib it D-7, 
w as a new transaction, then the r igh t o f the Trust
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Company arose again by a new consideration mov-
ing from  it  to Mr. H aines. Mr. H aines is an en-
dorser on th is present $15,000.00 unpaid collateral 
note and th is paper w as given in renew al of the two  
prior notes o f $15,000.00 th at w ere called. The 
Trust Company, therefore, forebore its right • to call 
these two notes and accepted N ew lin  H aines as the 
personal endorser on the renewal. This was a 
“hereafter arisin g  liab ility” of N ew lin  H aines under 
the term s of the $4000.00 collateral note o f Mr. 10 
Haines marked E xhib it 1 that w as then in its pos-
session. \ • ■-:

ESTOPPEL.

The doctrine of estoppel has absolutely no appli-
cation to the case at bar. This argum ent is likew ise  
based upon a fallacy. Counsel on the other side Say, 
in their brief that even disregarding the disputed, 
testim ony between Mr. H aines and M iss Erickson,. 
the Note Clerk of the Trust Company, regarding the  
conversation at the tim e the $1600.00 w as paid on 
July 10, 1918, on account of Mr. Haines* note, that 
two im portant facts were established by both, “one 
that the defendant knew the bonds were claimed to. 
be owned by the plaintiff and that the money was 
paid upon the condition that two o f them  were to  be 
surrendered to the plaintiff.” We respectfully sub- 1 
mit there isn ’t  a line anyw here in M iss Erickson’s 
testim ony to support such facts. Miss Erickson  
insisted throughout all o f her testim ony that she 
never knew that Mrs. H aines claimed to own the  
bonds until a fter  the present $800.00 note, marked 
Exhibit D -6, and w hich the Trust Company now  
holds pledging the tw o bonds in question, was exe-
cuted and delivered by Mr. H aines to the Trust 
Company. Both she and'M r. Jones say in their tes-
timony that it  w as a fter  th is present $800.00 note 
had been delivered that Mr. H aines came to the bank 
one day and claimed th at he had told M iss Erickson  
to that effect at the tim e he had paid the $1600.00 
on July 10, 1918. M iss Erickson stoutly denied 
this (c. p. 74, 1. 23 and fo llow in g). This was sever-
al days a fter July 10 when Mr. H aines was there 
evidently laying the foundation for th is suit, because 
he had a w itness w ith  him  at that tim e whom he did

20
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not introduce (c. p. 9 4 ) .  The verd ict o f  th e  trial 
court below , therefore, settled  th e  fa c t th a t the  
T rust Com pany did n ot know  th e  bonds w ere claim -
ed to  be ow ned by th e  p la in tiff a t  th e  tim e the  
$1600.00 w as paid.

The second sta tem en t o f fa c t  upon w h ich  th is  ar-
gum ent upon estoppel is  based w as lik ew ise  denied 
by M iss E rickson, th e  n ote  clerk. M iss Erickson  
denied th a t th e  $1600.00 w a s paid upon condition  

10 th a t tw o  bonds w ere to  be surrendered to  Mr. H aines 
(c. p. 81 and 8 2 ) . The $1600.00 w as n ot taken con-
ditionally  according to  th e  T ru st Com pany’s evi-
dence. I f  i t  w as a m ateria l fa c t  in  issu e  it  m ust 
have, therefore, been decided in  fa v o r  o f  th e  Trust 
Com pany. M iss E rickson  did n o t recall in  her tes-
tim ony w h eth er th e  $1600.00 w as paid by th e  check 
o f  Mr. H ain es or M rs. H aines. The check itse lf  is 
sign ed  E . B . H aines. T h is m ig h t be a m an or w o-
m an. A ll th a t M iss E rickson rem em bered after-  

20 w ards w as th a t it  w as paid b y  a check w hich  passed  
through th e  T rust Com pany. The T ru st Company 
had no record o f w ho w a s th e  m aker o f th e  check. 
A s already argued heretofore, th is  question w as defi-
n ite ly  and finally decided in  fa v o r  o f  th e  T rust Com-
pany in  th e  tr ia l below  and properly so, because the  
docum entary proofs supported th e  evidence o f the  
T ru st Com pany officers. T here w as absolutely no 
bad fa ith  on th e  part o f  th e  T ru st Com pany or its  
officers in  re fu sin g  to return th ese  tw o  bonds in 

30 question. A fter  its  refu sa l had been com m unicated  
to Mr. H ain es he cam e and sign ed  th e  note for  
$800.00, m arked E x h ib it D -6, and repledged the two  
bonds in question w ith  the other bond m arked E x-
h ib it D -8 . Mr. H ain es w as an experienced business 
m an w ith  m any years experience in  dealing w ith  
note tran saction s a t banks. T his appears in his 
ow n testim on y. H e kn ew  very  w ell th a t i f  he w ant-
ed h is  $1600.00 back th e  tim e to  g e t it  back w as be-
fore  he delivered the $800.00 collateral note marked  
E x h ib it D -6 , w h ich  th e  T rust Com pany now  holds. 
H e did not h ave to  deliver th e  $800.00 note th e  Trust 
Com pany now  holds rep ledging th ese  tw o  bonds in 
question, i f  he did not w an t to  do so. H e knew  the 
Board o f  D irectors o f  the T ru st Com pany had refus-
ed to  return the tw o  bonds in  question w hen he re-
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pledged them  fo r  th is  present $800.00 note. I f  he 
had paid th e  $1600.00 conditionally  he would cer-
tainly never have signed  th is  present $800.00 note  
the T rust Com pany now  holds.

M iss E rickson w as a m ere note clerk in the em ploy  
of the T rust Com pany. She had no authority  to  
decide w h at collateral secu rity  should be delivered  
under the circum stances presented in th is case. A  
m atter o f such im portance w as fo r  the determ ina-
tion o f th e  Board o f D irectors. The T rust Com- 10 
pany, its Board o f  D irectors and its  em ployees dealt 
throughout in  good fa ith  w ith  Mr. H aines in  th is  
transaction. T hey would be recreant to  th e ir  duty  
did they  not a sser t th e ir  r igh t to hold the tw o bonds 
in question fo r  th e  reasons heretofore given.

It is resp ectfu lly  subm itted, therefore, th a t the  
judgm ent below  should be affirmed.

R esp ectfu lly  subm itted,

C H A R L E S S. MOORE,

A ttorney  for  and o f Counsel w ith  20 
D efendant-R espondent.

A D D E N D A .

In the b r ief o f  counsel on the other side there  
appears th is  argum en t:

“W hen th e  defendant loaned H aines $4000  
on the secu rity  o f the bonds, it  parted w ith  
som eth ing o f value w hich constituted a valid  
consideration fo r  the transaction  but th a t con-
sideration  has since been either repaid in  fu ll, 
or tendered, so th a t w hen th is  su it w as brought, 
the defendant had been tendered paym ent o f  
every dollar w ith  w hich  it  parted w hen the  
bonds w ere received .”

30

The argum ent ju st  quoted fa ils  to d istin gu ish  be-
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tw een  th e  r igh t to  the lien  and the lien  or pledge  
itse lf . The r igh t to  th e  lien  arises by v irtu e  o f the  
w ritten  contract contained in  Mr. H ain es’ personal 
$4000 note. T his r ig h t o f  lien  arose by  tw o  con-
sid eration s th a t m oved from  the T rust Com pany to  
Mr. H aines a s  a lready argued heretofore. The re-
paym ent o f  every  dollar o f  th e  $4000 or ig in a lly  loan-
ed on Mr. H ain es’ personal note w ould not destroy  
the lien  itse lf  w hich  th e  T rust Com pany has aga inst 
the tw o  bonds in  question fo r  th e  personal endorse-
m ent o f Mr. H aines on th e  $15,000 note o f th e  Com-
pany. The lien  itse lf  aga in st th e  property, to  w it:  
th ese  tw o  bonds, rem ains in  th e  T rust Com pany so 
long as Mr. H aines lia b ility  on th e  $15,000 note o f  
th e  N ew lin  H ain es Com pany continues. Once the  
lien  attached and becam e a valid  lien  it  continues 
until th is lia b ility  o f  Mr. H ain es on th e  $15,000  
note has been w iped out.

R esp ectfu lly  subm itted,

20 C H A R L E S S. MOORE,

O f Counsel w ith  D efendant-R espondent.
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