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Summons.

TH E ST A T E  OF N E W  JE R SE Y  

To

PUBLIC SER VICE R A IL W A Y  COM PANY 10

A  Corporation of the State of New Jersey

You are summoned to answer 
the annexed complaint of Henry 

(SE A L ) Kelsen in an action at law in the 
Union County Circuit Court.

20
And take notice that unless 

you file your answer to said complaint with the 
Clerk of said Union County Circuit Court at Eliza-
beth, New Jersey, within twenty days after the ser-
vice upon you of this writ and the annexed com-
plaint, the plaintiff may proceed in the suit and 
judgment may be entered against you. (And see 
notice endorsed hereon.)

30
Witness, JAM ES J. BERGEN, Justice of our 

said Court, at Elizabeth, aforesaid, this third day 
of April, nineteen hundred and nineteen.

W IL L IA M  B. M ARTIN ,
C lerk.

Sa mu e l  K o e s t l e b ,
A tto rn ey .

40

N ew  Jersey Stete lib ra ry
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Com plaint.

U N IO N  C O U N T Y  C I R C U I T  C O U R T

10

He n r y  K e l s e n ,

YS.

P lain tiff,

A ctio n  at L a w .

/ Complaint.
P u b l ic  Serv ic e  R a il w a y  Co m- l 

pa n y , a corporation, 1
D efendant. I

H e n ry  K else n , res id in g  a t R a h w a y , U nion 
C oun ty, N ew  J e rse y , com p lain s:

(1) T h a t at a ll the tim es h e re in a fte r  m entioned, 
the P u b lic  S e rv ice  R a ilw a y  C om pan y w as a cor-
p oration  o f the S ta te  o f N ew  J e rse y , en gaged  in  
busin ess a s ' a  com m on c a r r ie r  o f p a ssen g ers  fo r  
rew a rd  and h ire  to and from  certa in  p laces, c ities 
and tow n s w ith in  the S ta te  o f N ew  J e rse y .

(2) That among the places, cities and towns in

w hich the sa id  defen d an t w as the com m on c a rr ie r  
o f p assen gers fo r  h ire  and rew a rd  w ere C a rte re t, 
C hrom e Jun ction , W oo d b rid ge  Ju n ction  and P o o r  
F a rm s R oad , M etuchen, and th a t sa id  P u b lic  
S e rv ice  R a ilw a y  C om pan y did  also operate a cer-
ta in  ra ilw a y  fo r  th e  c a rr ia g e  o f p a ssen g ers  know n 
as the “ F a s t  L in e ”  ru n n in g  fro m  E liza b e th  to 
T ren ton , w hich  sa id  lin e h ad  statio n s fo r  th e re- 

40 ceip t and d isch arge o f p a ssen g ers  at Chrom e
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Com plaint.

Jun ction , W o o d b rid ge  Ju n ction  and P o o r  F a rm s 
R o ad  and d iv ers  other station s.

(3) T h a t on the 19th  d a y  o f  N ovem ber, 1918, 
the p la in tiff  b oard ed  one o f  the tr o lle y  ears o f 
the d efen d an t and w as accepted  and rece ived  b y  
the d efen d an t a s  a p a ssen g er to be, fo r  re w a rd  1Q 
b y  the p la in tiff  th en  and th ere p a id  to  the con-
d u ctor o f defen dan t, s a fe ly  ca rr ie d  and con veyed  
from  C hrom e b y  w a y  o f  C hrom e Ju n ction  to 
W oo d b rid ge Jun ction .

(4) That plaintiff paid to the conductor of de-
fendant then in charge of the said trolley car of 
said defendant ten cents ($.10) carfare which was 
the hire and reward charged by defendant to 2Q 
safely carry and convey a passenger from Chrome
b y  w a y  o f C hrom e Ju n ction  to  W oo d b rid ge  J u n c-
tio n ; th a t the p la in tiff  received  fro m  the d efen d -
a n t ’s conductor a  tra n sfe r  e n titlin g  him , upon the 
fa r e  so p a id  b y  him , to rid e fro m  C hrom e to 
Chrom e Ju n ction  and th ere tra n s fe r  to an oth er 
car on the F a s t  L in e  o f sa id  d efen d an t and rid e 
and be s a fe ly  c a rrie d  and con veyed  b y  d efen d an t 
to said  W o o d b rid g e  Junction. 39

(5) T h a t a t C hrom e Ju n ction  p la in tiff  boarded  
and en tered  one o f the tro lle y  ca rs  o f th e F a st 
L in e o f d efen d an t and w a s accep ted  and received  
b y  said  d efen d an t as a p a ssen g er fo r  rew a rd  and 
h ire to be ca rrie d  b y  sa id  d efen d an t to W o o d b rid g e  
Junction, w hich  w as a re g u la r  stop  and station  
upon said  F a s t  L in e  fo r  the rece ip t and d isch arge
o f p assen gers o f the d efen d an t; that as p aym en t 40 
fo r  p la in t if f ’s fa r e  to be s a fe ly  c a rrie d  and con-



C om plaint.

v e y ed  to sa id  W o o d b rid ge  Jun ction , d e fe n d a n t’s 
conductor in  ch arge  o f sa id  F a s t  L in e  tro lle y  car 
d id  accept an d  receive  the tr a n s fe r  g iv en  to p la in -
t i f f  as m entioned in p a ra g ra p h  4 hereof.

(6) T h a t w hen p la in tiff  board ed  the sa id  sev-
era l c a rs  as a fo re sa id  o f th e  defen d an t and w as 
then and th ere  r id in g  upon sa id  cars, it  w a s in  
the n igh t season o f the 19th  d a y  o f N ovem ber, 
1918, and w as then and th ere  d a rk  and sto rm y so 
th at p la in tiff  and other p a ssen g ers  o f sa id  F a s t  
L in e  ca r  upon w hich p la in tiff  w a s then and th ere 
r id in g  could not see or d iscern  the location  or 
w hereabouts o f sa id  c a r  w ith  re g a rd  to th e sa id  
station  at W oo d b rid ge  Ju n ction  and the ap proach  

thereto.

(7) T h at p la in tiff  in form ed  d e fe n d a n t’s con-
ductor o f his d esire  to a lig h t a t W oo d b rid ge  J u n c-
tion  in o rd er th at he m igh t continue his jo u rn e y  
to his final p lace o f destination, to w it :  R a h w a y , 
but, n o tw ith stan d in g  such in stru ctio n  and in fo rm -
ation, the car upon said  F a s t  L in e  o f the said  
d efen d an t as a fo re sa id  d id  not stop a t W oo d b rid ge  
Ju n ction  fo r  the p urp ose o f p erm ittin g  p la in tiff 
and other p assen gers to th ere a lig h t but th at said  
d e fe n d a n t’s serva n ts  did  then and th ere, w ith ou t 
the consent and a g a in st the exp ress w ish  and 
in stru ctio n  o f sa id  p la in tiff, c a rry  and con vey 
p la in tiff  and other p a ssen g ers  fo r  a g re a t d istan ce 
beyon d sa id  statio n  a t W o o d b rid g e  Jun ction , to  
w it: tw o statio n s to a p lace and point know n as 
P o o r  F a rm s R o a d  and th ere  and at sa id  p lace  did 
com pel p la in tiff  to  g et o ff and a lig h t fro m  and 
did d isch arge p la in tiff  from  said  car and in-
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structed him, sa id  p la in tiff, to  take the n ext car 
and rid e back  to W oo d b rid ge  Ju n ction  and fu r -
nished to p la in tiff  a  rece ip t and tick et w hich  said  
d e fe n d a n t’s conductor then  in fo rm ed  p la in tiff  
w ould  be received  b y  the ca r g o in g  to W o o d b rid ge  
Ju n ction  as the fa r e  o f p la in tiff.

(8) T h a t p la in tiff  w a ite d  at sa id  statio n  know n ^  
as P o o r  F a rm s R o ad  and sign alled  to se v e ra l ca rs
o f d efen d an t w hich w ere  then and th ere  p roceed -
in g  to and to w ard  W oo d b rid ge  Jun ction , but sa id  
cars re fu sed  to stop and c a r r y  and con vey p la in -
t i f f  to said  W oo d b rid ge  Junction.

(9) T h a t it  w as a  d a rk  sto rm y n igh t, ra in in g  
v e r y  severely , and p la in tiff  an d  oth er p a ssen g ers  
w ith  him  w ho h ad  been p u t o ff sa id  F a s t  L in e  ca r 20 
at P o o r  F a rm s R o a d  as a fo re sa id  could not see
or find a n y  road  or p a th w a y  b y  w hich  to m ake 
the jo u rn e y  to w ard  W oo d b rid ge  Ju n ction  and 
R a h w a y  and w ere  forced , obliged  and com pelled 
to w a lk  to w a rd  W oo d b rid ge  Junction  upon, a lon g  
and over tra ck s, ra ils  and ro a d w a y  o f d e fe n d a n t; 
th at sa id  d efen d an t n e g lig e n tly  fa ile d  to  fu rn ish  
and su p p ly  p la in tiff  w ith  a n y  m eans b y  w hich  
the sa id  p la in tiff  could be s a fe ly  ca rr ie d  and con- 30 
veyed  to the sa id  d estin atio n  a t W o o d b rid ge  J u n c-
tion a fo resaid .

(10) T h a t b y  reaso n  o f the n eglect and fa ilu re  
o f defen dan t, its  officers, agents an d  se rv a n ts  to 
stop said  tro lle y  car, upon w hich the p la in tiff  w as 
then and th ere  rid in g, a t th e station  know n as 
W ood b rid ge Ju n ction  and to g iv e  p la in tiff  an 
o p p o rtu n ity  to a ligh t fro m  said  ca r a t sa id  statio n  40 
and b y  reason  o f the fa ilu re  o f the d efen d an t to
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furn ish  p lain tiff w ith  safe  and proper m eans of 
ca rry in g  and conveying him, the said p lain tiff, 
back to said  W oodbridge Junction, and the said  
p la in tiff being com pelled to w alk  back to said 
W oodbridge Junction in a  h eav y  rain  storm  as 
aforesaid , the said  p la in tiff caught his leg  in the 

10 cross irons between the tracks and rails  of defend-
ant and then and there fe ll down to and upon the 
tracks, ra ils  and ground and w as severely  hurt, 
bruised, wounded and in ju red  in and about his 
limbs, chest, body, head and internally and re -
ceived a rupture, by m eans w hereof p la in tiff w as 
perm anently in jured, and caught a severe cold, 
from  all o f which said wounds, in ju ries and 
bruises said p la in tiff w as confined to his bed fo r  

20 a long tim e, to  w it: fou r to six weeks and has 
suffered g re a t pain  and anguish and w ill in fu tu re 
suffer great pain and anguish and b y  (reason 
th ereof p la in tiff has been forced  and obliged to 
spend la rg e  sums o f m oney fo r  m edicine and 
doctor bills and in an endeavor to heal him self 
of the said  wounds, in ju ries and bruises as a fo re -
said, the p la in tiff has lost and w as deprived of 
g re at gains, earnings and profits which he other-
w ise w ould have m ade from  his business.

(11) T o the dam age of the p la in tiff in  the sum 
of F iv e  thousand dollars ($5,000).

S E C O N D  C O U N T

(12) The p la in tiff repeats the allegations of 
^  p aragrap h s 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11

hereof.
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(13) T hat a fte r  p la in tiff had been discharged 
a t said station  known as P o o r F arm s R oad  by 
defendant as aforesaid , it w as the d u ty o f the 
defendant b y  its  officers, agents and servan ts to 
have the next return in g car o f said  defendant 
trave llin g  and running to and tow ard W oodbridge 
Junction stop at said  station known as P o o r  10 
F arm s R oad  and take on the said  p la in tiff as a 
passen ger to be by said  defendant sa fe ly  ca r-
ried, conveyed and returned to d efen d an t’s 
station at W oodbridge Jun ction ; th at said  next 
return in g car n egligen tly  fa iled  and refu sed  to 
stop fo r  the purpose o f returning p la in tiff to the 
station at W oodbridge Junction  and defendant
did not reconvey and re ca rry  p la in tiff to said  sta-
tion at W oodbridge Junction. 20

(14) T h at it w as also the duty of cars o f the 
defendant goin g to and tow ard  W oodbridge J u n c-
tion from  P o o r F arm s R oad, a fte r  p la in tiff had 
been d ischarged at said  P o or F arm s R o ad  as 
a fo resaid  to take on and receive p la in tiff as a 
passenger upon the tra n sfe r  or ticket g iven  to 
p la in tiff as a fo resaid  by the conductor o f the 
defendant and to be by said  returning car sa fe ly  30 
recarried  and reconveyed to the station o f defend-
ant at W oodbridge Junction a fo resa id ; th at all
of said cars n egligently fa iled  and refu sed  to 
stop and take on as a p assen ger to be reconveyed 
and recarried  to d efen d an t’s station a t W ood- 
bridge Junction aforesaid .

(15) T o the dam age o f the p la in tiff in the sum
of F iv e  thousand dollars ($5,000). 40
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T H IR D  C O U N T

(16) T h e  p la in tiff  rep e ats  the a lleg atio n s o f 

p a ra g ra p h s 13 and 14 h ereof.

(17) T h a t it w as the d u ty  o f the defen d an t to  
10 fu rn ish  p la in tiff  w ith  rea so n a b ly  sa fe  m eans fo r

h is re ca rria g e , recon veyan ce an d  retu rn  from  the 
statio n  a t P o o r F a rm s R oad , w h ere p la in tiff had 
been im p ro p e rly  d isch arged  b y  d efen d an t as a fo re -
said, to the p lace o f h is  d estin ation  at the station  
at W oo d b rid ge  Ju n ction  but th a t defendant ca re -
le ss ly  and n e g lig e n tly  fa ile d  to  p erfo rm  said  d u ty  
and did  not fu rn ish  to p la in tiff  an y  m eans w h at-
soever fo r  the p u rp o se o f re ca rry in g , reco n veyin g  

20 or re tu rn in g  p la in tiff  fro m  its  sa id  statio n  at 
P o o r F a rm s R o a d  to its sa id  d estin ation  a t W ood- 

b rid ge Junction.

(18) T o  the dam age o f th e p la in tiff  in  the sum 
o f F iv e  th ousan d d o llars  ($5,000).

S A M U E L  K O E S T L E R , 
A tto rn ey  o f P la in tiff.

30

40
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Answer.

U N IO N  C O U N T Y  C I R C U I T  C O U R T

H e n r y  K e l s e n ,

vs.

P la in tiff,

A c tio n  a t L a w
10

P u b l i c  S e r v i c e  R a i l w a y  C o m - I A -n sw e r .  

p a n y , a corporation , I

D efend a n t. J

T h e  defen dan t, a corp o ratio n  o f  N ew  J e rse y , 
h a v in g  its  p rin cip a l office a t the C ity  o f N ew a rk ' 20 
in the sa id  S ta te  o f  N ew  J e rs e y , sa y s  th a t:

1. I t  denies the tru th  o f the m atters contained 
in  the com plaint.

L E F F E R T S  S. H O F F M A N , 
A tto rn ey  o f D efendan t.

30

40
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Rule for Judgment.

U N IO N  C O U N T Y  C I R C U I T  C O U R T

H e n b y  K e l s e n , I

P la in tiff, I  . .. , T
1n I A ctio n  a t L a w
iU v s. I

P u b l i c  S e e v i c e  R a i l e o a d  C o m - [ ^o r

p a n y  I  J u d g m e n L

D efendant. I

T h e above en titled  action  w as tr ie d  b efo re  
J u d g e  G eorge S . S ilze r  and a  ju r y  at the U nion 

20 C ou n ty  C ircu it on D ecem ber 3rd  and 4th, 
1918. S a id  cause h a v in g  been h ea rd  and sub-
m itted  to  the ju r y , th e y  retu rn ed  th eir v e rd ict in 
fa v o r  o f the p la in tiff  and a g a in st the defen dan t, 
and assessed  the p la in t if f ’s d am ages at the sum 

o f $1,000.

W H E R E U P O N  it  is  ad ju d ged  th a t the p la in -
tiff  reco ve r fro m  the d efen d an t the sum o f 

30 $1,000, and h is costs, w hich costs are taxed  in

the sum o f $

Ju d gm en t en tered  D ecem ber 5th, 1919. On 

m otion o f
S A M U E L  K O E S T L E R , 

A tto rn ey  o f P la in tiff.

40
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Notice of Appeal.

C O U R T

A c tio n  a t L a w
10

N otice o f 
A p p e a l.

T o  S A M U E L  K O E S T L E R ,
A tto rn e y  o f P la in tiff.

20
S i r :

T a k e  notice th a t the d efen d an t ap p eals  to the 
N ew  J e r s e y  C o u rt o f E r r o r s  and A p p e a ls  fro m  
the w hole o f the ju d gm en t entered  in  th is1 cause. 
D ated  D ecem ber 16, 1919.

Y o n rs  tru ly ,

L E F F E R T S  S. H O F F M A N ,
A t t o r n e y  o f  D e f e n d a n t .  30

N

O rig in a l endorsed “ S e rv ice  ackn ow ledged  D e-
cem ber 18, 1919. S am u el K o e stle r , A tto r n e y  o f 
P la in tiff . ’ ’

U N IO N  C O U N T Y  C I R C U I T

H e n r y  K e l s e n ,
P l a i n t i f f ,

vs.

P u b l ic  Se r v ic e  Ra il r o ad  Co m-
pa n y , a corporation,

D e f e n d a n t .

40
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Stipulation.

U N IO N  C O U N T Y  C IR C U IT  C O U R T

10

He n r y  K e l s e n ,

vs.
P l a i n t i f f ,

A ction  at L a w

Stipulation.

I t  appearin g at the tr ia l o f  the above entitled 
cause th at P u blic S ervice  R a ilw a y  Com pany w as 
not the proper corporation  to have been m ade de-
fendant in the said cause, and th at P u blic S e r-
vice R ailro ad  Com pany should have been such de-
fendant, and both o f  the said  corporations h av-
in g appeared in this court a t the said tr ia l by 
their attorney,

It is hereby stipulated and agreed  th at P ublic 
Service R ailw ay  Com pany be stricken out as a  
defendant and that the cause bo discontinued as 

3 to such defendant; that P u blic Service R ailroad  
Com pany be substituted as the defendant in  the 
said cause as fu lly  and com pletely as i f  it had 
o rig in a lly  been made the p a rty  defendant th ere-
in, and that the p leadings be considered amended 
to the extent that the said P ublic S ervice  R a il-
road  Com pany w ill be presum ed to have set up 
in its answ er an ap prop riate  defense o f contribu- 
to ry  negligence. The p lain tiff shall be presum ed 
to have filed a rep ly  denying the allegation  of
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con tributory negligence. In  other respects the 
pleadings shall be as o rig in a lly  filed except that 
throughout the case P u blic S ervice  R a ilw a y  
Com pany shall, be elim inated as the defendant 
and P u b lic  Service R ailro ad  C om pany shall be 
substituted as a  defendant.

IN  W IT N E S S  W H E R E O F  the attorn eys of 
the respective p arties  have hereunto placed th eir 
hands th is th ird  d a y  o f Decem ber, nineteen hun-
dred and nineteen.

S A M U E L  K O E S T L E R , 
A tto rn ey  o f P la in tiff.

L E F F E R T S  S. H O F F M A N , 
A tto rn ey  o f D efendant, P u b lic  Service 

R a ilw a y  Com pany.

L E F F E R T S  S. H O F F M A N , 
A tto rn e y  o f P u blic S ervice R ailroad  

Com pany.

10

20

Clerk’s Certificate.
I, W IL L I A M  B . M A R T IN , C lerk  o f the C ir -

cuit C ourt o f the County o f U nion, and S tate  of 
N ew J ersey , do hereby c e rtify  that the foregoin g  30 
is a true tran scrip t o f the pleadings in the above 
stated case as the same rem ains on file in m y 
office.

In  T estim ony W hereof, I 
have set m y hand and the 

(L. S.) seal o f said  C ourt at E liz a -
beth this 26th d ay o f D ecem -
ber, A . D. 1919. *

W . B . M A R T IN ,
Clerk.

40
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Testimony.

U N IO N  C O U N T Y  C I R C U I T  C O U R T  

O ctober T erm  1919

1Q  ---------------------------- -------------------------------------- i

K e n r y  K e l s e n  I

. vs. I

P u b l i c  S e r v i c e  R a i l w a y  C o m - l

p a n y , a corporation . |

20 T ra n sc rip t o f  s te n o g ra p h e r ’s notes o f evidence 
in  the above en titled  cause, taken  b e fo re  H O N . 
G E O R G E  S. S I L Z E R , C ircu it C o u rt Ju d ge, and 
a J u r y , a t the U nion  C o u n ty  C o u rt H ouse in  the 
C ity  o f E lizab eth , N ew  J e rse y , on the th ird  d a y  
o f D ecem ber, A . D. 1919, a t  4:10 p. m.

A p p e a r a n c e s  :
S a m u e l  K o e s t l e r , E sq ., R e p resen tin g  the 

80 P la in tiff.

L e f f e r t s  S. H o f f m a n , E sq.

E d w i n  C. C a f f r e y , E sq ., R ep resen tin g  the 
D efen d an t.

A  ju r y  bein g em pannel an d  found sa tis fa c to ry , 

th e y  w ere sw orn.
40 M R . K O E S T L E R :  I  d esire  to m ove to

am end the sum m ons and com plain t in  th is
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case b y  ch an gin g  the nam e o f the d efen d -
an t, fro m  P u b lic  S e rv ice  R a ilw a y  C om pan y 
to P u b lic  S e rv ice  R a ilro a d  C om pany.

M R . C A F F R E Y : T h e an sw er w ill be a  
gen eral denial, and co n trib u to ry  n e g li-
gence. T h ere  is  now  a g en e ra l d en ial as to 
the track s, and e v e ry th in g  else. W e adm it 
the ow n ersh ip  o f the road b ed  and the 
o p eratio n  o f the car.

M R . K O E S T L E R :  I  adm it th a t the 
tra ck s  w ere  o p erated  upon a  p r iv a te  r ig h t 
o f w a y  ow ned b y  th e d efen dan t.

M R . C A F F R E Y :  Y e s .

M r. K o e s tle r  opens the case fo r  the P la in tiff .
M r. C a ffre y  opens the case fo r  the D efen d an t.

T H E  C O U R T : W a s  th is a  ra ilro a d , un -
der the R a ilro a d  A c t?

M R . C A F F R E Y : Y e s , sir.
T H E  C O U R T : A n y  d isp ute about that, 

M r. K o e stle r?
M R . K O E S T L E R :  N o, sir. T h e y  have 

a  ra ilro a d  fran ch ise  and th e y  o p erate  over 
th e ir  own righ t-o f-w ay.

T H E  C O U R T : A t  th is p a rtic u la r  place.
M R . K O E S T L E R :  I  d esire  to o ffer in 

evidence stip u latio n  fo r  the ta k in g  o f the 
testim on y o f D r. W illia m  N arin s, and his 
testim ony.

(S tip u la tio n  entered in  evidence and 

m arked  E x h ib it  P I . )
(T estim o n y  read  to the ju r y  b y  M r. 

K o e stle r .)
(T h is  w as m edical testim on y, and is 

om itted as n ot p ertin en t to th is ap p eal.)
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T H E  C O U R T : I  would like to hear you 
in the m orning on the question o f the le g a l 
status on both sides.

A D J O U R N E D  U N T IL  T O M O R R O W , T H U R S -
D A Y , D E C E M B E R . 4th, 1919, A t  9 :30 a. m.

10 U N IO N  C O U N T Y  C IR C U IT  C O U R T

O ctober T erm  1919

H e n r y  K e l s e n  I

vs. I

20 P u b l i c  S e r v i c e  R a i l w a y  C o m - V

p a n y , a corporation. I

T ran scrip t o f sten o grap h er’s notes of ev i-
dence in the above entitled cause, taken before 
H O N . G E O R G E  S. S IL Z E R , C ircu it C ourt 
Judge, and a J u ry , a t the U nion C oun ty C ourt 
n t  use, in the C ity  o f E lizabeth, N ew  J ersey , on 

30 th*- fourth  d a y  o f Decem ber, A . D. 1919, at 9.30 
a. in.

A> PEARANCES :

S A M U E L  K O E S T L E R , E sq., R epresen tin g 
the P la in tiff.

L E F F E R T S  S. H O F F M A N , Esq.,

40 E D W IN  C. C A F F R E Y , E sq., R epresen tin g 
the D efendant. z
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M R. K O E S T L E R :  Y o u r  H onor stated 
y e sterd a y  that you  desired to hear an a r-
gum ent on some question o f law.

T H E  C O U R T : Y es. P erh ap s you  had 
better put your p la in tiff on first so w e can 
get the facts.

M R. K O E S T L E R  • H e comes from  N ew  
Y o rk  and I  do not see him  here yet. I  told 
him  p o sitive ly  to be here at 9 :30. H e got 
here y e sterd a y  at 10 o ’clock and I  to ld  him 
to g et an earlier train , th at we w ould need 
him at 9:30 sharp. So I  have ju s t  te le-
phoned up to m y office thinking he m ight 
have gone there but he has not come in 
there yet. I  have two other w itnesses here 
I  could use in the m eantim e.

T H E  C O U R T : I  understand you p ra c-
tica lly  agree on yo u r facts. T h is m an as I  
understood the opening o f both counsel 
yesterd ay, boarded the car at Chrom e w ith 
the idea o f  go in g to R ahw ay. T h at he 
went to Chrom e Junction and w as there 
given  a tra n sfer to W oodbridge Junction. 
T h at he boarded the tra in  and the tra in  
w ent past W oodbridge Junction, did not 
stop there at all, did it?

M R. C A F F R E Y : I t  stopped.
T H E  C O U R T : It  stopped, but he d id n ’t 

get off?
M R. K O E S T L E R :  No, we. claim  it did 

not stop.
T H E  C O U R T : A n d  you claim  it  did 

not stop?
M R. C A F F R E Y  : Y es. W e say  w e gave 

him a  return  ticket and he got o ff at------
T H E  C O U R T : Then you sa y  he con-
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tinued his jo u rn ey and got off at a p lace 
called, P o or F a rm  R oad, at a  station?

M R. C A F F R E Y : Y es. The next sta-
tion a fte r  he learned that he had passed 
W oodbridge. A n d  then he walked.

T H E  C O U R T : T h at is about tw o m iles 
and three-quarters beyond W oodbridge 
Junction.

jq  M R. K O E S T L E R :  I t  is some distance.
I  d o n ’t know the distance.

T H E  C O U R T : T h a t this is  a ra ilroad  
com pany w ith  a  p riv ate  righ t o f w a y  at 
this p articu lar place.

M R. K O E S T L E R :  Y es, sir.
T H E  C O U R T : In  that situation  the con-

ductor told him  to take the next car back. 
The m an tried  to do it, but the cars went 

20 by, one or more.
M R. K O E S T L E R :  S e vera l cars. P ro b -

ab ly  three.
T H E  C O U R T : So th at he could not get 

anything back to W oodbridge Junction, 
and, then he w as confronted w ith  the prob-
lem of w hat to do, and in th at situation he 
started  to w alk  back on the track  to W ood- 
bridge Junction.

30 M R. K O E S T L E R :  There being, as fa r
as ne could see, no other m eans of getting 
back, no road, or anything w hich w as v is -
ible. The only m eans open to him w as this 
railroad  track.

T H E  C O U R T : T h ere w as no road
there ?

M R. K O E S T L E R :  None that could be 
seen. T h at w ould go back to W oodbridge 

40 Junction.
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T H E  C O U R T : T h ere  w as a  h igh w ay 
there ?

M R. K O E S T L E R :  I  d o n ’t know. T h ey  
could not see. I t  w as dark. T h ey  w ere 
let off at a p lace and there w as nothing 
there. It  is called a  station; but there are 
no buildings there. I t  is  a designated stop-
p in g  place. No station. No buildings.

M R. C A F F R E Y : I t  is the only stop-
p in g  place on the fa s t  line a fte r  the point 
w here he learned he had passed W ood- 
bridge.

T H E  C O U R T : I s n ’t there a shed o f 
some kind?

M R. C A F F R E Y : No. S im p ly  a stop-
p in g  place.

T H E  C O U R T : Is  there a  road, a high-
w ay?

M R. C A F F R E Y : Y es. P o o r F a rm
Road.

M R. K O E S T L E R :  T here m ay be a 
cross-road, which leads somewhere, and we 
d id n ’t see it and d id n ’t  know w here it led 
to. M aybe a cou n try road  leading, Grod 
knows w here, but not back to W oodbridge 
Junction.

M R. C A F F R E Y : One road leads to R ah -
w a y  and the other to M etuchen. R ah w ay 
Line.

T H E  C O U R T : In th at situation, M r. 
K oestler, w hat righ t do you  think he 
had upon the p riv ate  righ t o f w ay, under 
the fifty-fifth  section of the R ailro ad  A ct?

M R. K O E S T L E R : H e w as put there b y  
them  and he rem ained a passen ger until 
th ey  carried  him back to the place to which 
he w as entitled to go, and the relation  o f
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passen ger and ca rrie r  continued and lie 
w as, therefore, connected w ith  the ra ilroad  
com pany b y  reason o f his: relation  o f p as-
senger and c a r r ie r ; and I  first------

T H E  C O U R T : T h a t is, he rem ained a 
passen ger so long as he stayed  at the sta-
tion read y  to take a car out. B u t w as he a 
passen ger wdien he started  to w alk  along 
the ra ilroad  track?

M R. K O E S T L E R :  D ecisions which I  
cited to your honor from  other S tates so 
hold.

T H E  C O U R T : Y e s, but have th ey this 
p rovision  we have in our statute?

M R. K O E S T L E R :  T h at statute would 
not m ake any difference. I t  does not de-
fine the relation  of p assen ger and carrier. 

20 T H E  C O U R T : Oh, no.
M R. K O E S T L E R :  I f  the relation  of 

passen ger and; carrier existed under the 
law  then he w as connected w ith  the ra il-
road com pany b y  reason o f th at relation -
ship.

T H E  C O U R T : Oh, yes, he w as connect-
ed w ith them  to the extent o f being at the 
station and w aitin g  u n til another car 

30 comes along.
M R. K O E S T L E R :  The other decisions 

which I  cited to your honor do not m ake 
it incum bent upon him to w ait there fo r  an 
hour, two hours, or a n igh t or a day. H e 
did w ait a  reasonable time, and that is a 
question o f fact fo r  the ju ry , not a ques-
tion o f law , w hether he w aited  a reason-
able tim e to be taken back. T h ey  had two 
duties to p e r fo rm : first, the duty o f carrv-40
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in g  him and d isch argin g him at the place 
to w hich his ticket read.

T H E  C O U R T : A ssu m in g th a t th ey  did 
not do that, and they w ere negligen t about 
it, then, of course, th ey  are responsible.

M R. K O E S T L E R :  Then th ey are re-
sponsible under the statute fo r  an y dam -
ages th at ensue. T h at is the lan guage of 
the statute in the th irty-seven th  section. 
Now , then, th ey  did som ething fu rth er 
than that. T h ey  gave him  a  ticket and 
said  this will' let you  take the n ext car back. 
T h ey  did not m ake the p rop er arra n g e-
m ents to have the next ca r  stop to take him 
back. H e not only w aited  fo r  the next car 
but fo r  .several, cars, and th ey all w ent by 
and did not take him. T h ey  w ere stand-
in g  there in the rain. Now, you have got 
this point established there, he w as taken 
past his station, that itse lf  is a  breach of 
the obligatoin. H e w as com pelled to stand 
in the rain, that is also an aggravatio n  of 
that in ju ry . F o r  those two things he is 
entitled to dam ages. Then you  have got a 
separate question. H e w as also in jured  
w alkin g back on the track. I f  he had no 
righ t to w alk  back on the track  then an-
other question w ould arise.

T H E  C O U R T : T h at is the question that 
I  am discussing. The first p a rt does not 
bother me at all, M r. K oestler. The ques-
tion is w hat respon sib ility  there is fo r  his 
w alk in g  back on the track.

M R. K O E S T L E R :  Then the argum ent 
m erely  related  to the question of dam ages.

T H E  C O U R T : T h at m ay be, o f course.
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M R. K O E S T L E R : I  contend th at under 
the statute------

T H E  C O U R T : I am assum ing fo r  the 
purpose of argum ent, that which M r. 
C a ffre y  does not assum e, nam ely, they are 
responsible. B u t the question I  w ould like 
to hear you on, since the p la in tiff is not 
here, is> w hat righ t he had to go back on 
th is righ t o f w ay.

M R. K O E S T L E R :  M y contention is 
tw o-fold: first, that the relation  of passen-
ger and ca rrie r  w as in existence during all 
o f his w alk back.

T H E  C O U R T : Do you m ean because 
you are a passen ger on a car th at you  have 
a righ t to w alk  upon the tracks, when 
there is a statute says you  m ust keep off? 

20 M R. K O E S T L E R :  Y o u r  relationship
exists and continues until th ey  sa fe ly  de-
liv er you  or until you  exercise the m eans 
of gettin g  back, and unless you  volun-
ta r ily  surrender that righ t b y  doing some-
th in g inconsistent w ith it, that relationship 
continues until you reach there.

T H E  C O U R T : Do you think, M r. K oest- 
ler, i f  som ebody w as put o ff at Pough- 

30 keepsie, or H arrim an, or one o f the sta-
tions w here the N ew  Y o rk  C en tra l is elec-
trified, and w ro n g fu lly  put off there, ca r-
ried p ast h is destination, as the p la in tiff 
in this case, w here there are a g re at m any 
electric rails, and other dangerous ap-
pliances, switches, and so forth , th at the 
relationhsip  o f passen ger would continue, 
so that the man m ight w ander through this 

40 m aze of electrical danger back to------
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M R. K O E S T L E R : I f  th ey p ut him into 
danger he has to get out as best he can.

T H E  C O U R T : E x a ctly , but suppose 
th ey p ut him out at a s ta tio n 1?

M R. K O E S T L E R :  I f  th ey  put him off 
a t a safe place w here he can g et back—  

T H E  C O U R T : T h is m an undoubtedly
w as o ff at a safe  place.

M R. K O E S T L E R :  A n d  they carried  
him  back, th ey  have absolved them selves to 
a certain  degree. B u t they are yet liable. 
B u t in this case an adm ission shows th ey 
had not carried  him back, le ft  him there 
w ith  no m eans o f gettin g  back except the 
street line o f the tro lley, or the ra ilroad  
track  running back.

T H E  C O U R T : Suppose you  w ere going 
to N ew ark on the so-called owl train, the 
late tra in , and instead o f go in g to N ew ark 
you  w ere ca rrie d  through to  E lizabeth , 
o r we m ay sa y  to Linden, and you w anted 
to go to N ew ark, that is prob ab ly six  or 
seven m iles, and you  w ere there at one 
o ’clock in the m orning, v e ry  uncom fortable 
situation, fo r  which the com pany is respon-
sible. A re  you entitled, then, in v iew  of 
our statute, to w alk  back on the ra ilroad  
tra ck  fo r  five m iles instead o f tak in g  some 
other course?

M R. K O E S T L E R : T h a t is an aggravated  
illu stration  and does not take into consid-
eration  the circum stances o f this case, 
that there w as no place v isib le  there to 
w hich he could go fo r  safety, and the only 
th in g open to him, instead of w andering—  

T H E  C O U R T : W h at in vestigation  did 
he m ake before w andering on the track?

10

20

30

40



24

M R. K O E S T L E R : H e looked and could 
not see anything.

T H E  C O U R T : W here do you  suppose 
people who w ere getting out at the station 
w ould go to?

M R. K O E S T L E R :  H e does not know.
T H E  C O U R T : W a s ’n t it his du ty to

know  before he took him self upon a rail- 
10 road track?

M R. K O E S T L E R :  H e m ight have had 
to w ander in the w ilderness fo r  m ore m iles 
th an  to w alk  back a short distance to the 
station  th ey had ju st  passed.

T H E  C O U R T : Is  not that his duty to 
do it?

M R. K O E S T L E R :  No s ir ; it is  not his 
d u ty to w ander around the country at large  

20 and to go to places w ith  which he is not
acquainted. T h is w as strange te rr ito ry  to 
him, country w ith  which he w as hot ac-
quainted, and under the decision which I  
first cited to Y o u r  H onor he is not obliged 
to do that. The decisions even go so fa r  
as where he w ould hire a carriage, i f  there 
w as such a thing there to take him home, 
and th at carriag e  broke down on the w ay  

30 home and he w as in jured, the com pany is
responsible.

T H E  C O U R T : T h at is a d ifferen t thing. 
I  do not know  whether our statute goes 
so fa r  as that. It never has.

M R. K O E S T L E R : T h is state has never 
had the opportunity to pass upon the 
question.

40 T H E  C O U R T : N ot directly.
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M R. K O E S T L E R :  T h is is  res nova  in  
this state. I  contend that he is not within 
the statu te; and I  contend fu rth er th at the 
statute does not m ake him g u ilty  o f con-
trib u to ry  negligence. The statute m erely 
says i f  he is h it by a locom otive or car—

T H E  C O U R T  : I  did not understand that. 
T h a t m ay be so.

M R. K O E S T L E R  : T h at is w hat the sta -
tute says. Section  fifty-five.

T H E  C O U R T  : T h is seems to be divided 
into two sections: “ I t  shall not be law fu l 
fo r  an y person other than those connected 
w ith  or em ployed upon a ra ilroad  to w alk  
along the tracks o f the ra ilroad  except 
when the same shall be la id  upon a  public 
h ighw ay. ’ ’

M R. K O E S T L E R :  Y e s  sir.
T H E  C O U R T  : T h at is  the first prop osi-

tion, th at it  is unlaw ful. “ Second: I f  any 
person shall be in jured  b y any engine or 
car w hile w alking, standing or p lay in g  on 
an y railroad, or by jum pin g on or off a 
car w hile in motion, such person shall be 
deemed to have contributed to the in juries 
sustained and shall not recover th ereafter 
any dam ages from  the com pany ow ning or 
operatin g the ra ilro a d .”  So th at i f  he is 
in jured  he is g u ilty  o f con tribu tory n egli-
gence; but i f  he is on there he is on there 
u n law fu lly ; so that the proposition  is that a 
m an who is put down at a station w here he 
is  p erfe ctly  safe, has several th ings he can 
do ; assum ing th at he has been placed there 
un law fully, then the com pany is respons-
ible ; he could go to a n earb y liv e ry  stable, 
or a  garage, i f  there happened to be any,
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a n d h i r e a c a r a n d b e t a k e n h o m e a n d t h e y 

w o ul d h a v e t o p a y f o r it.  H e c o ul d g o 

t o a n e a r b y h o t el o r p r i v a t e h o u s e a n d p u t 

h i m s elf u p f o r t h e n i g h t a n d t h e y w o ul d 

h a v e t o p a y t h e r e a s o n a bl e c h a r g e s. H e 

c o ul d g e t o t h e r m e a n s o f l o c o m o ti o n, ei t h e r 

b y w al k i n g, o r s o m e o t h e r m e t h o d, a n d 

t a k e h i m s elf h o m e, a n d w h a t e v e r i n j u ri e s 

■ĵ q   h e r e c e i v e d n s t h e ^ r e s ult o f ¿ h a t, t h e y!

w o u l d b e r e s p o n si bl e f o r. B u t c a n h e t a k e 

a n u n l a w f u l c o u r s e ? H e c o ul d u n d o u b t e dl y 

g o al o n g t h e h i g h w a y, a n d i f i t w a s fi v e 

m il e s f u r t h e r, i t w o ul d b e hi s d u t y t o d o 

t h a t r a t h e r t h a n t o g o u p o n a d a n g e r o u s 

pl a c e, a n d t h e y w o ul d b e r e s p o n si bl e f o r 

a n y t h i n g t h a t w a s a d i r e c t r e s ul t. O r, i f 

t h e m a n i n t h e e x e r ci s e o f p r u d e n c e d e - 

2 0  ci d e d i t w a s d a n g e r o u s t o d o t h a t, a n d

s t a y e d a t t h e s t a ti o n all n i g h t, a n d t h e J u r y 

f o u n d t h a t h e di d t h e ri g h t t h i n g, a n d f o r 

i n s t a n c e, i f h i s f o o t h a p p e n e d t o b e f r o s t 

b i t t e n a n d h i s l e g h a d t o b e a m p u t a t e d, 

t h e c o m p a n y w o ul d b e r e s p o n si bl e.  B u t 

c a n h e, i n t h a t si t u a ti o n, g o u p o n a p l a c e 

w hi c h t h e s t a t u t e s a y s i s u n l a w f u l 1? M u s t 

h e n o t t a k e a l a w f u l c o u r s e ?

3 0  M R. K O E S T L E R : Y o u r H o n o r u s e d t h e

w o r d “ s t a ti o n .’ ’

T H E  C O U R T : I t w a s a s t a ti o n.

M R. K O E S T L E R : I k n o w i t w a s a s t a -

ti o n, b u t i t w a s n o p r o t e c ti o n.

T H E  C O U R T : B u t h e w a s p u t u p o n a 

a pl a c e, M r. K o e s tl e r —

M R. K O E S T L E R : I f t h i s m a n, o n t h e 

o t h e r h a n d, w o ul d s t a y t h e r e all n i g h t, a n d 

^   c o n t r a c t e d p n e u m o ni a a n d di e d, t h e c o m -

p a n y w o ul d cl- ai m t h e r e w a s a t r a c k, i t w a s
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only two m iles, and he should have w alked 
back.

T H E  C O U R T : Then the answ er w ould 
have been he has no rig h t on the track.

M R. K O E S T L E R :  T h at is  not so, be-
cause he w as connected w ith  the railroad, 
and the statute m akes an exception o f a 
m an who is connected w ith  the railroad.

T H E  C O U R T : T h at m eans som ebody—
M R. K O E S T L E R :  No. T h is statute is 

in  the disjunctive, and it  says specifically 
connected w ith  or em ployed by, in  the d is-
ju n ctive ; and it says there are two classes 
o f people who have a righ t, under certain  
circum stances, upon th at track  and it  is 
fo r  this ju r y  to sa y  w hether they, or he, 
or an y other reasonable man, under the c ir-
cum stances, w ould do w hat he did. T h at 
is a question o f fa c t fo r  the ju ry , and it  is 
so decided by the Suprem e C ourt in the 
H am m ill case, that under circum stances it 
becomes a question o f fa c t fo r  the ju ry .

Now, I  w ant to go farth er than that, and 
i f  Y o u r  H onor is rig h t in  sayin g  th is man 
w as not connected w ith  the railroad ,— but 
I  contend he w as connected w ith  the ra il-
road,— even i f  he w ere not connected w ith 
the railroad, he w as in the righ t, fo r  the 
reason th at this whole a ffa ir  occurred 
through the negligence o f the D efendant 
com pany.

T H E  C O U R T : T ake the case I  cited to 
you, M r. K o estler, o f a  m an who w ent 
through to Linden, he is connected in the 
same w a y  as that, but w ould you  sa y  that 
he had a righ t to w alk  back from  Linden on 
the track  to N ew ark?

10
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M R. K O E S T L E R :  Y o u r  H onor w ill 
pardon me, I  w ill not assum e that, because 
th ey are not the circum stances in this case.

T H E  C O U R T : I t  is pertinent in this 
w a y : in the first place, you  say  he is con-
nected w ith  the railroad. I f  he w as con-
nected w ith the ra ilroad  in this case he 
w ould have been in that situation, w ould n ’t

10 h e ?
M R. K O E S T L E R :  Y es. B u t there are 

certain  circum stances.
T H E  C O U R T : W h at rig h t did he have 

in that case to w alk  back on the railroad, 
any m ore than he wouldl in this?

M R. K O E S T L E R : T here are certain  c ir-
cum stances which w ill term inate the re la -
tion o f passen ger and carrier. A n d  there 

20 is no circum stance in this case w hich is
evident to yo u r H onor now, which te r-
m inated that relationship. B u t I  w ant to 
go fa rth e r  than that. Y o u r honor says 
the statute says it shall be unlaw ful. W e 
also have another statute in this state which 
says it shall be u n law fu l to tra v e l on Sun-
day. Now, your honor would not dare to 
hold th at because a  m an has trave lled  in 

30 vio lation  o f that statute on Sunday, and
w as in jured, that he could not re c o v e r; be-
cause our C ourt of E r r o r s  and A p p eals  has 
held that he can recover. T h at is in the 
T routw ine case. T here a m an w as tra v e l-
lin g  on a ra ilroad  on Sunday, and the 
statute says it  shall be unlaw ful, ju st as 
th is statute, and the C ourt said that it w as 
not the fact th at he w as trave llin g  on 

^  Sunday—
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T H E  C O U R T : D oes the statute say  it  is 
unlaw ful to run a ra ilroad  tra in  on Sunday ?

M R. K O E S T L E R : Y es, sir. M ore than 
one at that tim e. I t  is the Troutw ine case, 
C ourt o f E rro rs  and A p p eals  decision. I  
w ill read from  i t ; th ey cite a case in which 
they say  th is f ‘ (re a d in g ). ’ ’

T H E  C O U R T : C erta in ly  that is  w hat 
th ey say. The .statute says you  have no jq  
righ t to tra v e l on Sunday, but i f  th ey as-
sume to take him  on the train , and they 
w ere the ones who w ere v io latin g  the law —

M R. K O E S T L E R : H e w as, too.
T H E  C O U R T : H e w as, too. B u t once 

they took him  into th eir possession, a l-
though unlaw ful, perhaps, th eir d u ty  a t-
tached to them at once.

M R. K O E S T L E R : T h at is not the theory 20 
o f the decision.

T H E  C O U R T : T h a t undoubtedly is  so.
M R . K O E S T L E R :  B u t th at is  not the 

theory o f the C ourt o f E r r o r s ’ decision.
T H E  C O U R T : P erh ap s it is  a better 

theory. I t  certa in ly  is common sense.
M R. K O E S T L E R :  I t  sa y s: “ N or w as 

the p la in tiff ’s vio lation  o f the S u n d ay law, 
in  a legal sense, the cause o f her in jury .
I t  w as only the occasion fo r  an in ju ry  by 
the d efen d an t’s w ron gfu l a c t .”

T H E  C O U R T : Y o u  see there is the dis-
tinction righ t aw ay, M r. K o e stler. The 
fa c t th at a m an w as rid in g  on a  train , the 
fa c t that he w as trave llin g  on S u n d ay did 
not have an ythin g to do w ith  the in ju ry  that 
happened on the train . B u t the fa c t  a m an Q 
u n law fu lly  w alks upon a  track  and is hurt,
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because he fa lls  on the track, has v e ry  much 
to do w ith  it, d oesn ’t it?

M R. K O E S T L E R :  Y es, but it  is fo r  the 
ju r y  to sa y  how long he w as to stay  there, 
or w hether he could have done an ythin g 
else.

T H E  C O U R T : Y e s, but you  are b eggin g 
the question now.

10 M R. K O E S T L E R : No I  am not. T h at
is the question of fa c t to be decided, and 
the question o f fa c t which m ust be sub-
m itted to this ju ry . In  A tla n tic  C ity  R a il-
w a y  Com pany, the Suprem e C ourt said : 
“ The rule is th at the— ”

T H E  C O U R T : A g a in st whom?
M R. K O E S T L E R :  A g ain st K ie fe r , 75 

N ew  J e rse y  L aw . “ The rule is that the 
20 relation  o f passen ger and carrier, when

established, does not term inate until the 
passenger has reached his destination, 
alighted from  the train , and had a reason-
able tim e in w hich to leave the place w here 
passengers are d isch arged .”

T H E  C O U R T : U ndoubtedly th at is so, 
he had to have a reasonable tim e to leave 
the place. B u t, does that g ive  him a righ t 
to go upon a  place which the law  says is 
unlaw ful ?

M R. K O E S T L E R : Y e s  s i r ; i f  there i® no 
other place. A ssum e a case m ore n early  
applicable to this case; assum e there w as 
a, w reck on the em bankm ent of the P enn-
sylvan ia  R ailroad  C om pany here between 
tw o streets, w ould yo u r honor hold that a 
m an did not have a righ t to w alk  along 
that track  to the next street?

40
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T H E  C O U R T : T h at w ould be absurd 
to hold anything o f that kind. Any  m ore 
than it would i f  a tra in  w as carried  p ast the 
station, and th ey called out the station, and 
the m an presum ed he w as at the station 
and got out and w as in ju re d ; or i f  the train  
w as carried  by and he w alked back to the 
station. T h ey  are obliged to g ive  him a 
safe  egress. T h at is  undoubtedly so. B u t 
w here you are put at the L inden station 
at m idnight, I  still ask  you, do you  think 
th ey would have a, righ t to w alk  back to 
N ew ark  on the righ t o f w a y  o f the P enn -
sylvan ia  R ailro ad  Com pany?

M R. K O E S T L E R : I  sa y  i f  there w ere no 
other visib le  m eans o f gettin g  out o f the 
predicam ent in which the defendant placed 
him, he had the righ t to w alk  along the 20 
track, notw ithstan din g the statute. The 
sense of the statute is not to keep people 
o ff the track  when it  is the only m eans of 
g ettin g  to a p lace w here they w ere supposed 
to be taken by the ra ilroad  com pany, but it 
is to prevent tresp assers ; and i f  yo u r honor 
w ill look at the statu te you  w ill see it 
says “ tre sp a ss in g ” ; and that is w hat it  is 
intended to prevent. I t  is intended to pre- ^  
vent the use o f those tracks, where railroad  
supplies other means. The ra ilroad  in this 
case supplied no means. T h ey  not only 
first vio lated  th eir du ty—

T H E  C O U R T : U nless this w as a station 
from  which a  m an could g e t to the public 
h ighw ay, and i f  by the exercise o f reason-
able care he could have gotten  to the public 
h ighw ay, then it w as his d u ty to do it, 40 
w a sn ’t it?
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M R. K O E S T L E R :  Y e s, i f  he could see 
w here he w as going and knew w here he 
was.

T H E  C O U R T : Or if, b y  the exercise of 
care, he could have seen where other people 
gettin g  off a t this station went. T h ey 
certain ly  could not have been landed in the 
m iddle o f the field som ewhere, w ith  no w a y  

IQ o f gettin g  out.
M R. K O E S T L E R :  The situation  as

outlined to Y o u r H onor is that this w as late 
at night, dark, ra in y  night, no lights, noth-
ing. The only th in g th ey could; see w as the 
rail. T h ey  could not see an yth in g else. 
W here w ere th ey to go, w ander in the w ild -
erness and get in the swam p? No ju r y  
would ask a m an to w ander around the 

20 rain  soaked fields, w here he could not see
his hand in fron t o f  his face, when he has 
got a ra ilroad  track  running back a short 
distance to an established station where he 
can get a m eans o f conveyance to take him 
to his home. T h at would not be law.

T H E  C O U R T : Y o u r  client has come in 
now, M r. K o estler. It is en tire ly  a new 
question in N ew  J ersey , undoubtedly. A n d  

30 m aybe other states. I  do not know o f any
case th at deals exactly  w ith  it, do you?

M R. K O E S T L E R :  No s ir; I  do not.
T H E  C O U R T : Y o u r  client is here. W e 

had better get the facts straightened out 
first.

40



H enry K e lsen — fo r  P la in tiff— D irect.

H E N R Y  K E L S E N , the P la in tiff, being duly 
sworn according to law , on his oath saith :

D irect Exam ination by M r. K o estler:

Q. M r. K elsen  you  are the P la in tiff  in  this case?
A . Y e s  sir.
Q. A r e  you  a citizen ?
A . Sure. S in ce ’92.
Q. Do you  rem em ber la st N ovem ber 19 of last 

year?
A . Y e s  sir.
Q. W ere you in Chrom e th at day?
A . Y es, I  w as in  Chrom e and I—
Q. J u st answ er the question. You| w ere in  

Chrom e ?
A . Sure.
Q. W here did you live at that tim e?
A . In  that tim e in R ahw ay.
Q. A n d  you w anted to go from  (Chrome to 

R ah w ay?
A . F rom  Chome to R ah w ay, sure.
Q. D id  you  get on a tro lley  car at Chrom e?
A . Ye,s: sir.
Q. A bout w hat tim e w as it?
A . A bou t h a lf past ten at night.
Q. D id yo u  p a y  yo u r fare?
A . Sure, I  paid  ten cents. H e g ive  me tra n s-

fer.

Q. D id  he g ive  you  a tra n sfer like this (handing 
paper to w itness) ?

A . Y e s  sir.
Q. W hen the car got to Chrom e Junction did 

you get off?
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A . C hrom e Ju n ctio n  we g o t to  w ait, th ere  w as 
no—

Q. D id  you  g e t o ff the ca r a t C hrom e Jun ction ?
A . Y e s .
Q. A n d  then did  you  w a it fo r  an other car?
A . W a it  fo r  an other car.

10 Q. D id  yo u  g e t on the other car?
A . Y e s , sure.
Q. W h ere  d id  th a t ca r go to?
A . B r in g  me up to W oo d b rid ge  Jun ction , to  

P o o r  F a rm s.
Q. W h en  yo u  go t onto the second ca r  did  you  

g iv e  the conductor th is  tra n sfe r?
A . Y e s , I  g iv e  him  the tra n sfe r . T h e conductor 

— I  g iv e  him  tra n sfe r , sure, to  b rin g  m e up to 
20 W o o d b rid ge—

Q. W h en  y o u  g a v e  the conductor a tra n sfe r  
w hat, i f  an yth in g, did yo u  te ll him  w here you  
w an ted  to go?

A . Su re, I  to ld  him  I  w an ted  to go to W ood- 
b rid ge  Junction.

M R . K O E S T L E R :  I  o ffer the tra n sfe r  
in evidence.

30 (T r a n s fe r  en tered  in  evidence and
m arked  E x h ib it  P -2.)

Q. W h a t w as the n ext y o u  knew  as to w hether 
you  go t to  W oo d b rid ge Ju n ction  or not? D id  you  
g e t o ff a t W oo d b rid ge  Jun ction ? A . H e d o n ’t 
stop there.

Q. H o w  do y o u  know  he d id n ’t  stop th ere? 
A . B ecau se  he called  e v e ry  tim e the station . T h is  

40 tim e d o n ’t ca ll the station.
Q. H e d id n ’t ca ll the station ? A . No.
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Q. D id  th e y  stop a t W o o d b rid g e  Jun ction ? 
A . N o. W ou ld  not stop. H e com e r ig h t to P o o r  
F a rm s.

Q. H ow  do you  know  h e didn’t stop  a t W*.~ 
b rid ge Ju n ction ? A . B ecau se  I  w as stan d in g  on 
the car. I  w as o ff seat. I  w a it  fo r  him  stop, and 
he d o n ’t stop. I  ca lled  him  and he w a s ta lk in g  
w ith  g ir ls  in  the fro n t, w ith  w om ans, yo u  know , 
and he d o n ’t come. I  ca lled  him  to com e up and 
stop  the car.

Q. W h o w ent up to the conductor to ask  him  to 
stop? A . L a d y , th at la d y  w h at g o in g  w ith  me, 
w ith  h e r  d au gh ter, w as in  th e sam e p lace  w ith  me.

Q. T h a t la d y  s ittin g  back th ere? A . Y e s . She 
w as in  the sam e car w ith  me, and he w ould  not 
stop it. Sh e to ld  him.

Q. W h a t did th e conductor te ll you, or the lad y, 
th a t yo u  heard , w hen th ey  asked  about W ood- 
b rid ge Jun ction ? A . H e g iv e  th a t tra n s fe r  and 
sa y  n ext P o o r  F a rm , com e back w ith  an oth er car. 
B u t w e ca ll the ca r  and no car w o n ’t  stop  there.

T H E  C O U R T : J u s t  an sw er the qu es-
tion.

Q. J u s t  an sw er a little  b it a t a  tim e. T h en  the 
ca r  fin ally  stopped at P o o r  F a rm s. A . Y e s .

Q. W h a t kind o f a p lace is  P o o r  F a rm s?  A . I  
d o n ’t  know . I  n ev er w a s  there. F ir s t  tim e I  w as 
there.

Q. D id  you  see a  lo t o f houses around? A . No 
houses. W a s  ra in in g, and d a rk  n igh t. Y o u  c a n 't  
see nothing.

10

20

30

40



36

H enry K e lsen — fo r  P la in tiff— D irect.

Q. W h at time w as it? A . Oh, w as about qu ar-
te r  to tw elve. I  guess, a t n igh t time.

Q. Y o u  say  you le ft Chrom e Junction about 
h a lf past ten,— or Chrom e about h a lf p a st ten? 
A . H a lf  p ast ten.

Q. A n d  it w as a fte r  that, w as it?  A . Y es. H ad
10 no pow er, and we had to w ait, you  know, on the 

Junction, we had no pow er, we go t to w ait fo r  the 
car.

Q. W as it  a  nice n ight? A . Oh, yes.
Q. W as it a nice night. A . N ight, sure.
Q. W h at do you m ean? A . W e had to w ait 

fo r  the car.

Q. W h at kind o f w eather w as it ? A . Oh, ra in -
ing, and dark, and you c a n ’t see nothing.

20
T H E  C O U R T : L isten  to w hat your law -

y e r asks you. F ir s t  you  sa id  it  w as a nice 
night and then you said  it  w as raining. 
L isten  to his questions.

Q. W hen you got to P o or F a rm s w as there a 
station there, a  building? A . A  little  building.

Q. A  w hat? A . A  v e ry  sm all building.
30 Q- There w as a building? A . A  little  building, 

ju st station fo r  the w aitin g  room, that is all.
Q. W as it closed in, w as it  a room, or a  shed, 

w hat w as it? A . Sm all shanty, you know, a lit-
tle shanty.

Q. W ould  it p rotect you from  the rain? A . No. 
W e c a n ’t go in. W e d o n ’t go in because we told 
to w ait along side and get car take you  along the 
other w ay.

40 Q. D id you see any road there? A . No.
Q. W ere there any ligh ts there? D id  you  see
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an y ligh ts? A . Y es. F rom  the car. E lectric  
ligh t w as there, sure.

Q. W hat kind o f electric ligh t? A . R egu lar 
lump, you  know.

Q. W here w as that? A . T h at w as m iddle 
where the car goes, you  know.

Q. Do you m ean on a pole in the m iddle? A . 10 
Y es.

Q. D id  you see an y other ligh ts around there?
A . No.

Q. D id  you  look around to see how  you  could 
get aw ay? A . Oh, w as dark. W e c a n ’t see 
nothing at all.

Q. D id  you .see any road? A . No road. W e 
got— no road, that is all.

Q. D id  you  see any houses around? A . No. ^  
W as sot dark we ca n ’t see nothing.

Q. Y o u  sa y  the conductor gave you  a  ticket and 
told you  to w ait fo r  the n ext car? A . Y e s  sir.

Q. D id  you w ait fo r  the n ext car? A . Sure.
Q. D id  you  g e t on the next car? A . W o n ’t 

stopping.

Q. W h at did you do to t r y  to m ake him  stop?
A . W e w ere standing, you know, righ t on the 3q 
corner, and put m y hand up. A ll  three, you  know, 
the lad y  and her daughter and me, and calling, 
but th ey d o n ’t stop.

Q. T h ere w ere three o f you  there, you  and a 
wom an and her daughter? A . Y e s. W e w as 
three.

Q. Now, you  say  the first ca r  go in g  back d id n ’t 
stop. H ow  m any cars passed you  goin g back 
tow ards W oodbridge Junction. A . One, I  d o n ’t 40 
know, I  guess three. A b ou t three. A bout three
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cars. One d o n ’t stop, and then the next one d o n ’t 
stop. A fte r  tw enty m inutes w as another one, 
about tw en ty or th irty  m inutes w as three cars and 
nobody w o n ’t stop.

Q. H ow  long do you  think you  w aited  there all 
together? A . Oh, w aited about, I  guess, about 

10 tw enty-five m inutes or a h a lf an hour.
Q. T w enty-five m inutes or a  h a lf an hour and 

three cars passed you? A . Y e s. N igh t time, to 
go home.

Q. A n d  they d id n ’t stop? A . N obody stop-
ped.

Q. D id  you tr y  to do an ythin g to m ake them 
stop? A . C ertain ly. W e w ere standing righ t on 
the— righ t by the track.

Q. A fte r  those cars would not stop w hat did 
you do? A . W e got to walk.

Q. W h at do you m ean you got to w alk? A . W e 
got to w alk  to the station.

Q. W h y  d id n ’t you  go to a hotel and stay  over 
night M r. K elsen ? A . W e d o n ’t see no street, 
nothing w here we can go.

Q. W h y d id n ’t you  go to a farm  house around 
• q  there and stay  there over n ight? A . C a n ’t see. 

W as rain in g and dark, we d o n ’t see no houses, 
nothing.

Q. W h y  d id n ’t you  w alk  on a reg u la r street, 
or a road, or sidew alk? A . W as looking around 
fo r  a street. W as no street. O nly ju st ra ilroad  
track.

Q. T h at is the only thing you  could: see? A . 
T h at is a ll w h at w as. R ailro ad  track.

40 Q. A n d  you  w alked  back tow ard  W oodbridge 
Junction? A . Y e s  sir.
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Q. D id  you  know your w a y  around P o o r F arm ?
A . I  never w as there.

Q. Y o u  never w as there before? A . No.
Q. W hile you  w ere w aitin g  and these three cars 

passed you  did you  g et w et? A . Sure.
Q. W a s it ra in in g  hard? A . W as raining, you 

know, not hard rain. Is  w orse like h ard  rain. 10 
Y o u  know, w as so dark.

Q. On yo u r w a y  w alkin g back did an y cars pass 
you? A . Y e s. Go stra igh t, you  know, the car 
d o n ’t— w e w as a fraid , we g o t to w alk—

Q. I  d o n ’t care w hether you  w ere a fra id  or not.
I  ask you w hether an y car passed  you  w hile you 
w ere w alkin g back to W oodbridge? A . Yes, sure.

Q. Did; it stop to take you on? A . No. No cars 
w o n ’t stop. 20

Q. Now, w hile you w ere w alkin g back from  P o or 
F a rm  R oad, to W oodbridge Junction did an ythin g 
happen to you. D id  you  hear the question? A . 
T icket, do you  m ean?

Q. D id  anything happen to you? A . Oh, sure. 
Sure.

Q. W h at? A . W ell, you know, I  w as fa ll  down, 
you know, on the track. 2q

Q. I  d o n ’t know. T hese men d on ’t know unless 
you  te ll us. A . I  w as fallen  down, you  know, and 
hurt mine leg  in, you  know, I  c a n ’t get up, and 
that la d y  w as busy w ith  her daughter, you  know.

Q. I  d o n ’t care about the lady. I  only w ant to 
know w hat happened to you? A . Y e s, I  w as fa ll-
en down, you  know, and I  ca n ’t  get— w as too bad 
to get up you  know, because I  thought I  am dead.
A n d  that lad y  cou ld n ’t see. I t  w as dark. T h at 40 
lad y  c a n ’t see me.
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Q. N ow , w h ere did you  fa ll?  A . R ig h t on the 
ra ilro a d  track .

Q. W h y  did  you  fa ll?  A . B ecau se w as dark. I  
c a n ’t  see w h ere I  go in g. Y o u  know  e v e ry  car 
go t such, you  know , lig h t on the m iddle, is  w ood 
w here the tra ck  is, is  first iron, the other one, and 

10 I  n ev er u sed  to go on th a t track , because I  n ever 
go on such a track , yo u  see. I  am  an  old m an—

Q. W a it. W h ere  w ere y o u  h u rt w hen yo u  fe ll?  
A . W h ere  I  h u rt?

Q. W h ereab ou ts on yo u r body? A . H ere, r ig h t 
here, yo u  know , I  h ave a ll aroun d  here.

Q. On the chest, y o u  m ean? A . On the chest.
Q. A n d  in  the gro in ? A . Y e s . Y o u  know , th at

is—
90

Q. W ell, did yo u  fin ally  g et back  to W oo d b rid ge 
Ju n ction ? A . V e r y  easy. I  g o t to w a lk  there.

Q. D id  you  g e t back to W o o d b rid ge  Junction  
th at n igh t?  A . Y e s .

Q. A n d  from  W o o d b rid ge  Ju n ction  did yo u  get 
to R a h w a y ?  A . T o  R a h w a y . Y e s , w e catch  the 
last car. J u s t  th e la s t  car w e catch.

Q. H ow  old are  you ? A . S ix ty -e ig h t ye ars .
_ Q. W h a t is  y o u r business? A . P h o to g ra p h e r 

and a rtist. T ra v e llin g , yo u  know . I  tra v e l 
around.

Q. H ow  do yo u  g et yo u r o rd ers? . A . B y  t r a v -
ellin g  around.

Q. Y o u  tra v e l aroun d from  p lace to p lace? A . 
Su re. I  m ake m ine liv in g .

Q. P e o p le  d o n ’t  com e to y o u r place, do th ey, to 
g et th in gs, as a ru le? A . N ot m any.

Q. Y o u  h ave to go out to g et y o u r  business? 
A . Su re. T h a t is  m ine business.

40
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H en ry  K e ls e n — fo r  P la in tiff— D irect.

Q. B e fo re  th is accident did  you  h ave  a n y  tro u -
ble g o in g  around; g e ttin g — doing y o u r w ork? A . 
N o. I  w as e v e ry  tim e I  w alk , w a lk  s it or eigh t 
m iles. A n d  th is  tim e I  c a n ’t  w a lk  a h a lf  m ile.

Q. W h y  c a n ’t yo u  w o rk  now ? A . B ecau se  I  
g o t a ru p tu re, y o u  know .

Q. D id  you  h ave th at ru p tu re  .before y o u  fe ll  
on the tra c k  th a t  n igh t. A . N e v e r  in  m y life . 
N e v e r  in  m y life  I  n ev er h ad  any.

Q. W h a t w ere the in ju rie s  y o u  g o t on y o u r chest 
w hen yo u  fe ll?  W ere  th e y  on y o u r  chest?? A . 
Su re.

Q. W h a t w as the m a tte r  th ere  ? A . I  f e l l  down 
on the wood. I  c a n ’t see, and in  the n igh t tim e.

Q. I  c a n ’t h ear you? A . W h eth er it  is  stone or 
w ood, I  fa l l  down, I  c a n ’t  see w h at it  w as, because 
it w as dark. A ll  aroun d here I  w as sw ollen. I  
am  ju s t  sick  now. I  am  ju s t  sick  a ll ¡the time.

Q. W h en  y o u  g o t to R a h w a y  w h ere did  yo u  go? 
A . I  w a itin g  fo r  the tra in  and; take th e  ca r  to 
N ew  Y o rk . I  go t d octor in  N ew  Y o rk . I  a in ’t  got 
n obody in  R a h w a y . So I  go to  N ew  Y o rk .

Q. Y o u  are  m arried , are you ? A . Y e s .
Q. G ot a w ife  liv in g ?  A . M y  w ife  a t th a t tim e—
Q. W h e re  w a s  y o u r w ife  a t  th at tim e? A . 

W ith  m y dau gh ter.
Q. A n d  th at is the reason  yo u  w en t th ere? A . 

A n d  th at is the reason  I  w en t there, sure.
Q. W h en  y o u  go t th ere  did  yo u  go to bed or 

w a lk  aroun d? A . Oh, ye s, sure, to bed. R ig h t 
a w a y  to  bed.

Q. H o w  lo n g  did yo u  s ta y  in  bed? A . I  w as 
fo u r  w eeks I  c a n ’t go, yo u  know . F o u r  w eeks.
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H enry K e lse n — fo r  P la in tiff— D irect.

Q. A n d  then did you  go to see D r. N arins? 
A . Then I w ant to have in couple o f  weeks—

M R. C A F F R E Y : I  suggest the w itness 
not be led.

M R. K E S S L E R : T h at is in the case al- 
1Q ready.

Q. D id  you  have an y doctor at yo u r d a u g h ter’s 
house before you  w ent to D r. N arin s ? A . W e  call 
one doctor, but he w ant operation  and I  d o n ’t 
w ant to go to operation, you  see, so I  tell— I  la y  
down couple o f weeks, m ight I  fee l better. U n til 
couple o f weeks I  fe e l no better so I  w as go in g to 
D r. N arins.

20 Q. H ow  long a fte r  the accident w as it  th at you 
went to D r. N arins? A . A b o u t three weeks. 
T hree weeks from  th at time, you know. A bou t 
eight or ten or Decem ber.

Q. H ow  m any tim es a ltogeth er did you  see D r. 
N arins? A . Oh, about eigh t or ten tim es.

Q. D id you p a y  D r. N arin s an y m oney? A . 
Sure. Tw enty-five dollars.

Q. Do you w ear a tru ss now? A . S u re  I  w ear 
30 a truss.

Q. Do you feel a little  better since you  w ear 
a  truss? A . W ell, same thing. I f  I  w ork  I 
fee l bad. I  c a n ’t w ork hard.

Q. I f  you d on ’t w ork you d o n ’t fee l bad? A . 
I f  I  d o n ’t w ork, sure, i f  I  d o n ’t  w ork I  sit home.

Q. H ow  much did you  p a y  fo r  the tru ss?  A . 
E ig h t dollars.

Q. D id  you  have any electrical treatm ents? A . 
Y es. F rom  a  D octor Gomez, you  know, I  p ay  him
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H e n r y K e l s e n — f o r P l a i n ti f f — D i r e c t.

t h i r t y - t w o d oll a r s.  H e t r e a t m e h e r e o n m y 

c h e s t.

Q. Y o n p ai d D o c t o r G o m e z h o w m u c h ? A . 

T h i r t y - t w o d oll a r s.

Q. D o y o u k n o w w h e r e D o c t o r G o m e z i s n o v ?

A . I d o n’t k n o w. P e o p l e s a y h e i s d e a d. I a s x 

f o r hi m. 1 0

Q. Y o u t ri e d t o fi n d hi m, di d y o u ? A . Y e s, I 

c a n’t fi n d hi m. I t ri e d.

Q. A r e y o u a bl e t o d o a s m u c h w o r k n o w a s y o u 

di d b e f o r e y o u h a d t h i s a c ci d e n t ? A . N o t h alf.

I c a n’t d o w o r k, t h a t i s all.

Q. A b o u t h o w m u c h m o n e y d i d y o u m a k e a 

w e e k b e f o r e t h i s a c ci d e n t ? A . O h, m a k e fi f t y 

d o ll a r s, s i x t y d oll a r s.
'  ■ 2 0

M R. C A P F R E Y : I o bj e c t <<• t hi s.

T H E  C O U R T : W h y ?

M R. C A F F R E Y : B e c a u s e i t i s a c o n -

cl u si o n. W e o u g h t t o k n o w h o w h e m a d e 

t h a t a n d o n w h a t fi g u r e s' h e b a s e s it.

T H E  C O U R T : T h a t i s a m a t t e r o f c r o s s 

e x a m i n a ti o n.

Q. H o w d o y o u k n o w t h a t y o u s o m e ti m e s m a d e 3 0  

a s m u c h a s fi f t y a n d s i x t y d o ll a r s a w e e k ? A . I 

k n o w I h a d t h e m o n e y.

Q. Y o u h a d t h e m o n e y, t h a t i s t h e w a v y o u k n o w 

i t ? A . S u r e.

Q. C a n y o u m a k e a s m u c h n o w ? A . N o. I a m 

n o t s a ti s fi e d I m a k e fif t e e n. I c a n’t w o r k, y o u 

k n o w.  M y w o r k i s a r ti s t, I g o t t o s t a n d a n d 

w o r k, y o u s e e,, a n d i f I si t d o w n I c a n’t w o r k.

M R. K O E S T L E R : C r o s s e x a m i n e.
4 0
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H enry K elsen — for P tm ntiff— Cross.

Cross-Exam ination by M r. C affrey:

Q. D octor Gomez, when did yon see him ? A. 
Conple of weeks ago I  seen in hospital, he w as in 
h ospital in N ew ark.

Q. Y o u  d o n ’t m ean a couple of weeks ago, do 

10 y o u ?
M R. K O E S T L E R :  Y e s , he said  he saw 

him in a  h ospital a couple o f weeks ago.

Q. W hen did, you first see D octor Gom ez? A. 
F irs t  w as about seven m onths ago.

Q. W hen? A . The la st tim e, do you  mean?
• Q. The first tim e? A . Oh, the first tim e I  see 
him about, I  guess, in A p ril, or M ay, he begin to 

20 treat me, you  know.
Q. Is  that the first tim e you  saw  Gom ez? A .

Y es.
Q. W h at y e ar w as that? A. I called him  there, 

you know. T his year.
Q. W as D octor Gomez the m an who treated  

vou a fte r  you w ere in jured  on the ra ilroad  tracks? 
A . H e trea t me, you  know, a fte r  when I  call, him
th at month, I  tell you, in A p ril.

Q. W as he the first doctor you  saw  a fte r  you 
w ere in jured  on the ra ilroad  track? A . No. H e 

is the second one.
Q. W ho w as the first one? A , F ir s t  one w as 

d o cto r— the righ t m an w hat treat me w as D octor 

N arins.
Q. W ell, you  saw  D octor N arin s in Decem ber, 

d id n ’t you, 1918? A . Y e s. E ig h th  of Decem ber,

40 or tenth, you  know.
Q. Y o u  w ent to his office in N ew  Y o rk ?  A .

Y es. Sure.
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H enry K elsen — fo r  P la in tiff— Cross.

Q. D id  you have an y doctor to call a t your home 
a fte r  the accident? A . T here w as one doctor he 
called to m ake me operation. I  d on ’t call him no 
m ore.

Q. W h at w as his nam e? A . I  d o n ’t  know. 
Som ebody sent me there, you  know, m y doctor 
sent him  there, but that—

Q. H ow  m any tim es did he see you? A . O nly 
one time. I  d on ’t call him  because he—

Q. H ow  soon a fte r  the accident? A . A fte r  the 
accident.

Q. H ow  soon a fte r?  A . R igh t next day.
Q. W hen next did you  see him? W hen did you  

see him again? A . No m ore, because he w ant me 
operation. I  d o n ’t  w ant to go to operation.

Q. D id n ’t he treat you  fo r  the in ju ry  to your 
chest? A . Y e s.

Q. W h at did he do fo r  that? A . W e ll he put 
me such, I  d o n ’t  know, such m edicine.

Q. D id n ’t  you  te s tify  an direct exam ination 
that he only treated  you  fo r  the rupture? A . H e 
treat me—

Q. A n d  recom m ended an operation? A . He, 
w ant operation. I  d on ’t w ant operation. H e w as 
mad. H e w as goin g aw ay. H e w ant righ t aw ay 
an operation and I  say  no I  d o n ’t w ant no oper-
ations.

Q. Y o u  had an accident the w in ter b efore this 
N ovem ber, did you  not? A . No.

Q. D id n ’t you  fa ll  dow nstairs at the house 
w here you  w ere liv in g? A . No. T h at w as m y 
hand.

Q. D id n ’t you  fa ll dow nstairs at the store? 
A . Y es.
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H enry K elsen — fo r  P h in t i f f— Cross.

Q. W h ere yon w ere liv in g? A . Y e s  sir.
Q. A n d  d id n ’t you  have a rupture at th at tim e? 

A . No sir. T h at w as m y hand, w ith  the bottles. 
I  had bottles, you know, m y hand, you  know.

Q. H ow  fa r  did you  fa ll?  W h at w as the distance 
that you  fe ll th at tim e ? A . A  couple steps there, 

10 you  know.
Q. H ow  did you  fa ll?  A . I  w as going fo r  

w ater. W a te r  is in  cellar, you  know. I  go t to go 
fo r  w ater w ith  the bottles and I  fa ll w ith  the bot-
tle and scratch m y hand. T h at is  all.

Q. D id n ’t you  ta lk  ¡to M r. Law ren ce and tell 
him th at you  w ere in jured  and you  w ere goin g to 
sue him fo r  dam ages? A . I  told him  m y hand.

20 T H E  C O U R T : W ho is M r. Law rence?
M R. C A F F R E Y :  T h e landlord.

A . M y hand, th at is all.

B y  the Court:

Q. D id  you tell M r. Law rence, the landlord, that 
you  w ere goin g to sue him fo r  dam ages? A . Y es, 

^  I  tell him by hand, you  know, that hand w as spoil-
ed, you  see, yes, I  told him. B u t nothing fo r  rup-
ture. I  d o n ’t tell him about rupture.

B y  Mr. C a ffr e y :

Q. M r. K eslen  do you  rem em ber a m an callin g  
at yo u r store on M arch 11th, 1919 and had a ta lk  
w ith  you about yo u r accident at M r. L a w re n ce ’s?

M R. K O E S T L E R :  I  object unless the 
name o f the person is stated.
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H enry K elsen — fo r  P la in tiff— Cross.

M R. C A F F R E Y : I  w ill produce him.

Q. M r. K ovac, this m an here (in d icatin g), do 
you  rem em ber ta lk in g  to\ th at m an? A . T h a t 
man here? No, I  d on ’t  rem ember.

Q. W ould  you  say  th at you  d id n ’t talk  to him?
A . I  never see that man. -m

Q. N ever saw  him? A . No sir. I  d o n ’t re -
member.

Q. D id n ’t  you ta lk  to him and te ll him that 
you fe ll down sta irs  and you had a rupture and 
you hurt yo u r hand? A . I  never see th at man. 
N ever ta lk  w ith  th at K ov ac.
B y  the Court:

Q. D id  you  tell him  th at you  had a  rupture?
A . No, I  never see th at man. I  tell you  truth. 20

B y  Mr. C affrey:

Q. D id n ’t you  ta lk  to him  on the 12th  o f M arch?
A . I  never see that man. I  d o n ’t  rem em ber. I  
n ever th at man.

Q. A n d  d id n ’t he go to yo u r store and have a 
p icture fram ed?

M R. K O E S T L E R :  W h at y e a r  w as this? ^  
M R. C A F F R E Y :  1919.

A . H e bought from  me a p icture fram e ?
Q. H ad a p icture fram ed  a t y o u r store? A .

No. I  d o n ’t rem ember.
Q. Do you rem em ber on A p r il  1st, ta lk in g  to a 

m an nam ed L avez?

M R. C A F F R E Y : M r. L a vez  stand up. . 
M R. K O E S T L E R :  A p r il  1st, 1919? 40
M R. C A F F R E Y :  Y es.



48

H en ry K e lse n — fo r  P la in tiff— Cross.

B y  the C ourt:

Q. D id  yo n  ta lk  to th is  m an? A . I  d o n ’t re -
m em ber. W a s  lots o f people com e in  the store. 
I  d o n ’t rem em ber. N o, I  n e v er see th at m an. I  

d o n ’t know.

^  B y  M r. C a ffrey :

Q. D o yo n  rem em ber ta lk in g  to th is m an la te r  
in  A p r il, aron n d  the seventeenth? A . I  n ev er 

see th a t m an.
Q. A n d  he h ad  an en largem en t o f a p ictu re  in  

his w atch  m ade b y  you ? D o yo n  rem em ber th at 
man com ing to y o u r  p lace and g iv in g  yo n  an 
o rd er and yo n  m akin g an en largem en t o f th is 

20 p ictu re?  A . N o. T h a t is  not m y w ork.
Q. N o, I  am  not sa y in g  it  is. A . N o, I  d o n ’t

m ake it.
Q. A n d  d id n ’t  yo u  te ll  him  th at yo n  fe ll  dow n 

sta irs?  A . N o such a m an like th is w a s th ere  and 
asked me I  p a y  him  m oney he ca ll w itn ess go fo r  

me th at I  fa l l  down.
Q. W h a t is  th is?  A . W a s  a m an like this, yon  

know , in  m y store, and te ll m e i f  I  got a w itn ess 
30 I  fa l l  dow n cellar, m y hand, so he w an ts to be a 

w itn ess. I  know  that. H e w an ts m oney fro m  me 
to g iv e  him  th a t he w an t a w itn ess th a t he fa ll  
down cellar. M an lik e  his. I  d o n ’t  know  fo r  
sure. I  d o n ’t rem em ber fo r  sure. M an lik e  this. 
I  g iv e  him  couple o f p ictu res and g iv e  him  m oney 
fo r  w itn ess fo r  me. T h a t is  w h at I  rem em ber, 

yon  know .
Q. D id n ’t you  te ll him  th a t yo n  h ad  a  ru p tu re  

and yo u  d id n ’t know  how  lo n g  ago it  w as w hen
40
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H en ry  K e ls e n — fo r  P la in tiff— C ross.

you  fe ll d o w n sta irs?  A . I  n ev er ta lk  m uch w ith  
people.

Q. L is te n  to  me. W h en  yo u  fe ll  dow n s ta irs  it 
m ade it  w o rse? A , No, never.

Q. Y o u  d id n ’t sa y  th at?  A . N o, I  n e v e r  ta lk  
w ith  people w h a t com e business. I  d o n ’t  n ev er 
ta lk  w ith  people w h a t com e business. N o, sir. 
N ever. I  n ev er sa y  th is.

Q. M r. K e lse n  how  lo n g  h ave y o u  liv e d  in  R a h -
w a y ?  A . F o u r  ye ars .

Q. A n d  d u rin g  th a t tim e you  tra v e lle d  aroun d 
M id d lesex  C o u n ty  so lic itin g  ord ers, did  yo u  not? 
A . W h a t w as it?

Q. Y o u  w ent aroun d  the d iffere n t p a rts  o f the 
cou n ty  seekin g orders, d id  you  not? A . In  the 
cou n try, sure, I  go aroun d the cou n try.

Q. Y o u  w ent aroun d N ew  B ru n sw ick  and M etu- 
chen and P o o r  F arm ' R o a d  and a ll th rou gh  th at 
section? A . N o, o ver th ere I  w ould  not go so 
fa r .

Q. H ow  m an y y e a rs  did y o u  tra v e l aroun d  M id -
d lesex  C o u n ty? A . A b o u t th irty-five  y e a rs .

Q. D o you  u n d erstan d  w h at I  said ? A . Y e s . 
H o w  m an y y e a rs  I  h ave tra v e lle d  around in  b u si-
ness?

Q. H ow  m an y y e a rs  is it  th a t y o u  h a ve  been 
tra v e llin g  around M id d lesex  C o u n ty  and U nion  
C o u n ty  seekin g o rd ers fo r  en largem en ts and so 
fo rth ?  A . T h irty -fiv e  ye ars .

Q. Y o u  h ave been doin g th a t fo r  th irty-five  
y e a rs?  A . T h irty -fiv e  ye ars .

Q. A r e n ’t  y o u  fa m ilia r  w ith  the ro ad  fro m  
R a h w a y  to M etuchen and N ew  B ru n sw ick ?  A . 
No. M o stly  m y p lace w as N ew  Y o r k  S tate .
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H enry K elsen — fo r  P hÀ ntiff— Cross.

Q. W here did yon trave l when yon w ere in 
N ew  J erse y?  A . C arteret, and E lizabeth , N ew -
ark.

Q. T his car th at you w ere on, w hat line w as 
it?  A . P u b lic  Service.

Q. W h at line, T renton L ine ? A . W h at ?
10 Q. The car th at yon  boarded at Chrom e? A . 

Oh, th at w as the fa s t  lin e ; yes.
Q. T renton F a s t  L in e? A . T renton  F a s t  

L ine, yes.
Q. A r e n ’t there push buttons on the side of 

the ca r  that you push when you w ant the m otor- 
m an to stop the car? A . Sure. Oh, yes.

Q. There are? A . Y es.
Q- A n d  you knew that? A . Oh, yes.

20 Q. H ow  m any tim es had you  travelled  over 
th at road before? A . N ot m any tim es.

Q. H ow  m any tim es? A . Oh, m ight two or 
three times.

Q. H a v e n ’t you ever travelled  over the fast 
line before? A . No.

Q. H ow  m any tim es have you  gone to W ood- 
bridge Junction? A- W oodbridge Junction? 
Oh w ell m ost tim e I  w as p assin g  to Sew aren.

30 Q. H ow  m any tim es did you change at Chrom e 
to go to W oodbridge Junction? A . Oh, yes 
couple o f tim es.

Q. N ot m ore than a couple o f tim es? A . 
Sure.

Q. Speak up so this la st m an m ay hear you. 
A . Y e s, that is w hat I  say. B u t n ever W ood- 
bridge, only Sew aren, I  change at Sew aren  ev ery  
time, and this tim e we catch that car and took that 
car.40
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H enry K elsen — fo r  PDaintiff— Cross.

Q. W hen you  got oft' the car at P o or F arm  
R oad you said there w as a ligh t at the ra ilroad  
track, is that righ t? A . The ligh t w as from  the 
car, from  the fa st line.

Q. D id n ’t you say  there w as a ligh t n ear the 
ra ilroad  track? A . Y es. O ver the track  w here 
the fa s t  line goes, sure.

Q. H ow  long did you  stand there before you 
began to w alk  on the tracks? A . A . W e w as 
w aitin g  there over tw en ty m inutes, you  know-

Q. O ver tw enty m inutes? A . Sure.
Q. H ow  m any cars p assed  you? A . N ot 

righ t there. W e w as pass the other w ay, p art 
w a y  we w as going and there w e tried  to stop the 
cars.

Q. Y o u  d id n ’t stand still a t the P o o r F arm  
R o a d ’s station, did you? A . Sure, w e stand, 
and cars pass and w o n ’t stop there.

Q- D id n ’t you  w alk  up and down? A . No, 
no. W e w as w aitin g  b y  the car, you  know.

Q. D id you  stand p erfe ctly  still? A . Y e s, 
sure, w aiting.

Q. F o r  w hat tim e? H ow  m any m inutes? A . 
I  d o n ’t rem ember. W e was w aitin g  one car, the 
other car do not stop.

Q. H ow  m an y m inutes w ere you  w aitin g  
there? A- I  d o n ’t rem ember. Ten or fifteen 
m inutes, I  d o n ’t  know. B ecause he passed, the 
car, and th ey w o n ’t stop. W h at is the use to w ait 
there ?

Q. A n sw er the question, M r. K elsen. A . Y e s, 
sir.

Q- H ow  long w ere you w aitin g  there before 
you  began to w alk  aw ay from  P o or F a rm  R oad?
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A . I  d o n ’t rem ember. Ten or fifteen m inutes. 
W e ca n ’t say. Or tw enty m inutes. I  d o n ’t re-
m em ber bow long, because I  know we w aitin g  and 
cars p assed  and they w o n ’t stop there.

Q. A n d  durin g the tim e that you  stopped there 
you sa y  three cars passed you? A . I  d o n ’t re-
m ember one or tw o or three w as p assin g  cars and 
th ey w o n ’t stop. Couple o f cars w as passing. I  
know w as p assin g  couple o f cars- Tw o or three.

Q. H ow  m any cars passed you  w hile you  w ere 
standing at P o o r F a rm  S tation ? A . Oh, about 
three cars, sure. T hree cars, sure.

Q. Sure o f that? A . Three cars w as passing, 
sure.

Q. D o n ’t you  know, M r. K elsen , that those 
cars only run ev ery  hour? A . W ell, I  d on ’t 
know, in the night tim e so late th ey go- I  d o n ’t 
know. T h at is w hat I  w as w onder the cars p ass-
in g  and they d o n ’t stop there.

Q. W h at tim e w as it th at you reached P oor 
F a rm  R oad Station ? A . Oh, it w as about— do 
you m ean P o or F arm ?

Q. Y e s?  A . Oh, w as about tw elve o ’clock, 
quarter to tw elve.

Q. D id n ’t you sa y  you got the last car from  
R ah w ay about tw elve o ’clock? A . No,. W as 
about h a lf past tw elve when we w as com ing to the 
Junction, you  know, back, When we w as w alking.

Q- A n d you w ere let off a t P o o r F a rm  R oad 
at tw elve o ’clock and you  w alked to W oodbridge 
and then got the h a lf p ast tw elve car? A . I  
d o n ’t rem ember. It w as late, you  know. I  d on ’t 
rem em ber w hat tim e it w as, only I  know that w as 
about take me to w alk— I d on ’t  know the tim e

40
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from  P o or F arm  to W oodbridge we w alking. I  
know that. I  d on ’t rem em ber w hat time.

Q. A fte r  you started  to w alk  how m any cars 
passed y o u ! A . I  d o n ’t rem ember. W e seen 
couple cars. I  d o n ’t  know.

Q- W hich w a y  w ere th ey g o in g ! A . One 
w as goin g there, one w as go in g  to T ren ton  track, 
and one w as goin g there, you  see. P a ssin g  couple 
cars.

Q. H ow  m any tracks w ere there at this place 
that you  w ere w a lk in g ! A . One track, th at is 
all.

Q. S in gle tra c k ! A . S in gle  track, th at is all.
Q. A n d  on each side o f the tra ck  there w as a 

fence, wTas there n o t ! ' A . No, no. No fence.
Q. Do you say  that there w a sn ’t a fence on 

either side of the ra ilroad  tracks on which you 
w ere w alk in g! A . No. W as no fence th ere; no 
sir.

Q. A re  you sure of th a t!  A . I  am sure, be-
cause when I  fell, down w as no fence. I  know 
that. No sir. No fence. T here w as no fence.

Q. D id n ’t you  have to clim b over the cattle 
gu ards as you  w ere w alkin g along the railroad  
tra c k ! -W hen you started  to w alk  from  P o or 
F a rm  R oad along the ra ilroad  track  d id n ’t you 
have to climb over the cattle g u a rd s! A . W as 
a little  path by the track, and when we see a car 
we w ait on that—

Q. No. A n sw e r the question. A . T h at is all.
Q. W hile you w ere w alkin g along the railroad  

tracks did you not clim b over cattle g u a rd s! A . 
W h at do you m ean !

Q- Y o u  know w hat a fence is !  A . Y es.
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Q. D id n ’t you  h ave to clim b o ver som ething 
th at w as on the tra ck ?  A . N o. N o. W e  c a n ’t  
see nothing. W e go t to go th ere, r ig h t track . 
W e c a n ’t see no nothing.

Q. H ow  fa r  a w a y  fro m  P o o r  F a rm  R o a d  w as 
it  th at you  fe ll dow n? A . W a s  on ly about, I  

10 guess, about fifteen  m inutes w alk  o ver there.
Q. F ifte e n  m inutes w alk ? A . W a s  o ver there, 

yes.
Q. W h en  you  got o ff the ca r a t P o o r  F a rm  

R o ad  did yo u  w a lk  on eith er side o f th e tra ck  
lookin g fo r  the road  or did y o u  stan d a t the r a il-
road  station ? A . W e w as stan d in g  and w a itin g  
and a fte r  we began  to  w a lk  and e v e ry  ca r w as—

Q. No. J u st an sw er m y question. A f t e r  you  
^  got o ff at P o o r F a rm  R o a d  S tatio n —

T H E  C O U R T : H e sa id  first th ey  stood,
and then th e y  began  to w alk.

M R . C A F F R E Y : I  am  a sk in g  him  now 
did he look fo r  a road  on e ith er side o f the 
ra ilro a d  track .

A . W e c a n ’t go, yo u  know , looking, because—  
30 Q- D id  you  look? A . W e  look but w e c a n ’t  

see nothing.
Q. H ow  fa r  did you  look? D id  you  w a lk  or 

did you  stand th ere and look fro m  the p lace w h ere 
you  w ere standing? A . W e w as t r y  to  go and 
w e c a n ’t go, I  te ll you  w h y ; here is  th e ra ilro a d  
track , and here is  a th in g, yo u  know , yo u  know  
w h at I  m ean, ju s t  no track , o n ly  ju s t  like, I  c a n ’t  
te ll yo u  so good because I  c a n ’t— y o u  c a n ’t  w alk  

40 h ere over, y o u  c a n ’t  cross over. A s  r iv e r , you  
know , first, and we c a n ’t go.
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B y  the C o u r t :

Q. D o yo u  m ean a ditch? A . A  r iv e r , yes.. 
Y o u  c a n ’t p ass there. Su re.
B y  M r. C a ffr e y :

Q- H o w  m an y people g o t o ff th e ca r a t P o o r  
F a rm  R o a d  w hen yo u  did? A . T h a t la d y  w ith  
h e r  d au gh ter w as w a lk in g  w ith  me.

Q. A n y b o d y  else  besides th a t la d y ?  A . No 
m ore. L a d y  and dau gh ter.

Q. W h ere  d id  th ey  w alk ? A . T h e  sam e with 
me. T h e y  w an t to go to R a h w a y .

Q. D id  th ey  fa l l  dow n? A . T h a t la d y  and 
th at g ir l  w as cry .

Q. N o. D id  she fa ll  dow n? A . N o, she d o n ’t 
fa ll  down, but she w as cry in g .

Q. D id  she fa ll  dow n? A . N o, sjie d o n ’t  fa l l  
down.

Q. W a s  she w a lk in g  ah ead  o f yo u  or behind 
yo u ? A . Sh e w a s  w a lk in g  w ith  her d au gh ter 
and I  w as on the back.

Q. Y o u  w ere behind her? A . B eh in d, sure.
Q. A n d  she p assed  the p lace w h ere yo u  fe ll  

dow n? A . In  th at tim e she w as tro u b le  w ith  h er 
d au gh ter. Sh e w as cry in g . S h e  w as a fr a id  she 
m igh t g et killed. Y o u  know , d o n ’t see, and it  is 
dark . Y o u  g o t troub le w ith  y o u r d au gh ter------

M R . C A F F R E Y : I  ask  th a t be stricken  
out as not respon sive.

. B y  the C ou rt:

Q. A t  the tim e you  fe ll dow n w e re  th e y  in  fro n t 
o f you, both o f them ? A t  the tim e yo u  fe ll down, 
w ere both o f these lad ies in fro n t o f you  ? A . Y e s. 
Y e s . F ro n t o f me. Su re.
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B y  Mr. C affrey:

Q. H ow  m any people w ere in this car, the car 
that you boarded at C hrom e! A . H ow  m any 
people w as in the car do you m ean!

Q. Y es. W hen you got on at C h rom e! A . Oh, 
w as lots of people there. W as fu ll car.

Q. A n d  you  said  the conductor called out every 
station  along the road except W oodbridge 
J  un ction !

M R. K O E S T L E R :  No, he d id n ’t say
that.

A . H e called ev ery  time when I  got, and 
20 this time he d on ’t call station. T h at is reason.

Q. H ow  m any tim es a fte r  you got there that 
he called the sta tio n s! A . Couple tim es I  w as 
goin g thtre. Because ev ery  tim e I  go to— stop in, 
w hat they call th at station, not in W oodbridge 
J  unction, I  m ean Sew aren. B u t this tim e I  look—

Q. J u st a m inute. W hen you boarded the car 
at Chrom e Junction did the conductor call any 
stations a fte r  C hrom e! A . No.

30 Q. None at a ll!  A . N othing at all.
Q. W h at did you mean on direct exam ination 

when you said he called out the other statio n s!

M R. K O E S T L E R :  I  object. H e d id n ’t 
say  that.

M R. C A F F R E Y :  I  think he did.
M R. K O E S T L E R :  H e did not. H e 

said  at other tim es he called the stations.
40
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B y  the Court:

Q. On other tim es th at sam e night did they 
call out the other stations? A . Sam e night, I  
m ean before this night.

Q. No. W hen you le ft Chrom e and before you 
got to P o o r F a rm s did he call an y stations at all? 
A . No, he d o n ’t call. H e pass. H e d on ’t call.

B y  Mr. Caffrey:

Q. Y o u  know w here W oodbridge Junction sta -
tion was, d id n ’t you? A . S u re  I  know.

Q. Y o u  know how m any stations it w as from  
Chrom e, d id n ’t you? A . Su re I  know.

Q. W hen you w ere approaching W oodbridge 
S tation  you  d id n ’t g ive  an y signal, you  d id n ’t 
push the button, did you? A . S u re we push the 
button and I  told him and I  g iv e  him tran sfer.

Q. D id  you push the button, too? A . Sure. 
I  told him  please stop, because any tim e I  ca n ’t
------ it is a  h ard  job fo r  me to go. W alk  hard. I
told him to stop and he say  all right, he stop.

Q. I  am asking you did you push the button 
before you reached W oodbridge? A . Y e s , sure.

Q. Y o u  d id n ’t say  anything about th at on 
d irect exam ination? A . Y o u  know, I  d on ’t—

Q. D id  you  or did you  not push the button 
when you reached a point n ear W oodbridge 
Junction? A . I  told him, and that youn g lad y  
told him, sure.

Q. A n sw er the question, M r. K elsen. A . Y es.
Q. D id  you  or did you  not push the button when 

you  w ere approachin g W oodbridge Junction? 
A . Sure, I  push the button. I  push the button 
and tell him too.

Q. W h ere w as he when you  told  him?
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A . W h en  I  g et up and g iv e  him  th e tra n s fe r  I  te ll 
him, p lease  let m e o ff in  W oo d b rid ge  Junction.

Q. W h ere w as the ca r  w hen you  g a v e  th e con-
ductor yo u r tick et?  A . R ig h t w hen I  g e t up on 
the ca r  I  g iv e  him  the ticket.

Q. W h en  you  g o t on? A . G ot on sure.
10 Q. W h en  y o u  go t up ? A . S u re.

Q. W h ere  w ere you  w hen yo u  g o t up ? A . H e 
w as ta lk in g  w ith  g ir ls  on th e fron t.

Q. W h ere  w as the ca r w ith  referen ce  to 
W oodbridge Ju n ction ? W a s  it  n ear W oo d b rid ge  
Jun ction ? A . No. No. R ig h t n ear w e g e t  up he 
tak e  the tra n sfe r.

Q. W h a t w as th a t?  A . W h en  w e g o t on the 
ca r he took th e tra n sfe r . W h en  I  go t on the ca r  

20 he took the tra n s fe r  fro m  me.
Q. W h en  you  g o t in  the car?  A . S u re.
Q. D id  he w a lk  in  the ca r a fte r  yo u  and take 

it th at w a y  ? A . H e is  g o in g  aroun d and ta k e  a ll 
the tickets, yo u  know.

Q. H e w en t aroun d the ca r and w as co llectin g  
tickets?  A . T ick ets, sure.

Q. H ow  f a r  a w a y  from  W oo d b rid ge Ju n ction  
w as it  a t th at tim e? A . I  d o n ’t u nderstand .

30 Q. W h en  he took  y o u r  ticket?  A . Y e s .
Q. H ow  fa r  a w a y  fro m  W o o d b rid g e  Ju n ction  

w ere yo u  at th at tim e? A . R ig h t w hen I  g et up 
in  the car, g et in the car, he took the ticket.

Q. W h ere  w ere yo u  w hen you  g o t up in  the 
car?  A . W ell, I  g iv e  him  the ticket, yo u  know. 
H e w as g o in g  aroun d  co llectin g  tickets.

Q. D o you  know  w h ere yo u  w ere?  A . I  w as 
stan d in g  around. I  d o n ’t  w an t s it  down. I  g iv e  

 ̂ him  th e tick et and I  stand dow n and w a it fo r  th at,
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because I  know  it  d o n ’t take lo n g  tim e to go to 
W oo d b rid ge  Junction.

Q. W h en  you  reached  W oo d b rid ge  Ju n ction  
d id  yo u  know  th a t yo u  h ad  reach ed  it, or w hen 
the ca r reach ed  it, ra th er, d id  yo u  know  th at the 
ca r had reached  W oo d b rid ge Ju n ction ? A . S u re, 
I  know , because, b egin  to  go.

Q. W a s  it  a t th a t tim e th at yo u  to ld  the con- 
ducor to let yo u  o ff?  A . W h en  I  g iv e  him  th e 
ticket, a t th a t tim e I  to ld  him, w hen I  g iv e  him  the 
ticket, w hen I  w a s  in the ca r  I  to ld  him , p lease 
stop a t W o o d b rid ge  Junction.

Q. W h en  yo u  to ld  the con d uctor to let yo u  o ff 
a t W o o d b rid g e  Ju n ction  had  yo u  p assed  th at 
p oint? A . W h en  I  to ld  him  to let m e o ff at 
W oo d b rid ge Ju n ction  I  g iv e  him  the tick et and I  
told him , p lease  stop W oo d b rid ge  Jun ction . T h a t 
is  all.

B y  the C ou rt:

Q. W h ere  w ere you  then? A . W a s  b y  the 
station  a t C hrom e Ju n ction  w hen I  g iv e  the ticket.

B y  M r. C a ffrey :

Q. W h en  you  w ere g e ttin g  on the ca r  you  
d id n ’t hand the conductor the ticket, d id  you ? 
W h en  you  w ere g e ttin g  on th e c a r  a t C hrom e 
Ju n ction ?

T H E  C O U B T : M r. C a ffre y , is  th ere  
a n y  d isp ute o f the fa c t  th a t he w as a  p a s-
sen ger? H a rd ly  w o rth  w h ile ta k in g  tim e 
on th o se  th in gs you  do not dispute. I  p re -
sum e th ere is  d isp ute on the question
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w h eth er th e ca r w as stopped a t W oo d b rid ge  
Jun ction . Y o u  claim  it w as stopped, a n d  
th at the statio n  w as called?

M R . C A F F R E Y :  Y e s.

B y  the C ourt:

I® Q. D id  you  h ear him  ca ll out the sta tio n  W ood- 
b rid ge  Jun ction ? A . H e d id n ’t stop  there.

Q. And; d id n ’t ca ll it  out? A . H e d o n ’t call, 
he d o n ’t  stop there.

B y  M r. C a ffrey :

Q. H e m igh t h ave called  and y o u  not h ear it, 
is  th at so? A . W h a t?

20 Q. H e m igh t h ave ca lled  th at station  but you  
d id n ’t h ear him ? A . N o, he d o n ’t stop. W hen  
I  go in  the n ig h t tim e, yo u  know , on the car, I  
w ould not sleep- I  w atch  m y station.

Q. N ig h t tim e you  w ould  not sleep? A . No, 
I  n ev er sleep on ca r n igh ts, I  know  I  go t to get up 
in the station , and I  to ld  him, and g iv e  him  the 
ticket. T h a t is  all.

Q. Y o u  d id n ’t te ll him  and then  go to sleep, 
30 did you? A . W h a t do you  m ean?

Q. Y o u  d id n ’t tell him  to put yo u  o ff a t W ood- 
b rid ge Jun ction , and then fa ll  asleep? A . Su re, 
I  to ld  him. I  g iv e  him  tick et and to ld  him. H e 
w as ta lk in g , y o u  know . T ick e t is  m arked  on to 
W oo d b rid ge Junction-

Q. D o you  keep an y  reco rd s o f yo u r earn in gs? 
A . W h a t?

Q. D o you  keep  a reco rd  o f w h at y o u  earn? 
40 (N o an sw er.)



61

H en ry  K e ls e n — fo r  P la in tiff— C ross-R e-D irect.

B y  the C o u r t:

Q. D o you  p u t in  a book how  m uch m oney you  
m ake? A . N o, no, never.

B y  M r. C a ffr e y :

Q. H ow  do y o u  know  you  m ake f if ty  d o llars  a  
w eek? A . I  know . Y o u  know  I  count the 
m oney, I  know  m y w o rk  w h at I  doin g I  got money-

Q. D o n ’t y o u  figu re y o u r  c a r fa re  and the cost 
o f y o u r  m a teria l?  D o n ’t y o u  keep a n y  reco rd  of 
th a t?  A . I  d o n ’t have, you  know , bookkeeper.

Q. D o n ’t you  keep  a  reco rd  o f w h at it  costs 
y o u  fo r  c a rfa re ?  A . No.

Q. D o n ’t yo u  keep a reco rd  o f w h at y o u r  m a-
te ria ls  cost? A . No.

Q. Y o u  d o n ’t keep a record ? A . N o sir. I  
b u y  one tim e I  h a ve  fo r  s ix  m onths m ateria l.

Q. Y o u  d o n ’t deduct an y  cost o f m a te ria l in 
a r r iv in g  a t y o u r  p rofits, do you ? A . No. B e -
cause I  a in ’t go t n obody p ra c tic a lly  but m yself. 
W h a t I  buy. I  go t nobody.

M R . C A F F R E Y : T h a t is  all.

R e-D irect E xa m in a tio n  by M r. K o e s t le r :

Q. M r. K e lse n  yo u  testified  th a t th is accident 
on the tra c k  to ok  p lace on N ovem ber 19, 1918. 
Y o u  also testified  th a t upon one occasion yo u  fe ll 
dow n a  fe w  steps. W h ich  happen ed first, th e fa l l-
in g  dow n steps, or the fa llin g  on th e tra ck ?  A . 
S u re , on the track-

Q. W h ich  happened first, did y o u  fa l l  dow n the 
steps;, first, or on the track ? A . F ir s t  on the 
steps, sure.
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Q. A n d  how  lo n g  b e fo re  the tim e yo u  fe ll on 
the tra ck  w as it  th a t yo u  fe ll on the steps? A . 
Oh, about a ye a r .

Q. A  y e a r ?  A . Su re.

( K a r l  S ch a e ffer  sw orn  as In te rp re te r.)

10
M A R Y  W I N K O W S K I , a w itn ess p rod uced  on 

b e h a lf o f the p la in tiff  b e in g  d u ly  sw orn  accord -
in g  to  law , on h er oath, s a it h :

D irect E xa m in a tio n  by M r. K o e stle r :

(T h ro u g h  In te rp re te r  K a r l  S ch aeffer.)

Q. W h ere  do you  liv e  now ? A . I  liv e  in 
2q  C hrom e now.

Q. W h ere  did  y o u  liv e  la st N ovem ber? A . 
A f t e r  R ah w ay.

Q. B lood good ? A . Y e s .
Q. T h a t is  r ig h t outside o f R a h w a y ?  A . Yes-
Q. W e re  you  on a tro lle y  c a r  w ith  th is  m an 

K e lse n  one n igh t about a y e a r  ago? A . Y e s .
Q. W e re  yo u  on the sam e car w ith  him  th a t 

w as g o in g  fro m  C hrom e Ju n ction  to  W oo d b rid ge 
30 Jun ction ? A . W e w ere  on the C hrom e J u n c-

tion  and at th at tim e the e lectric  cars d id n ’t go. 
F o r  tw o h ou rs th e y  d id n ’t go. W e  w ere th ere  at 
ten  o ’clock but w e d id n ’t m ove u n til about tw elve.

Q. Go ahead and te ll y o u r  story- A . A n d  
a fte r  w e h a d  a ta lk  m aybe w e w o u ld n ’t  g et a car 
a t all. W e had to take A m b o y  ca r and change 
fo r  S ew aren . T h e conductor sa id  m aybe to 
C hrom e Ju n ction  th ere w ould  not be a n y  ca r and 

40 w e h ave to took a T ren ton  car. A f t e r  w e go t on 
the car it  w as awful, d a rk  and it  w as ra in in g.
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M ary W inkow ski— fo r  P la in tiff— D irect.

T h ere  w ere  too m an y people, so ld iers. A n d  the 
old m an cam e in and he sat n ear the door. A n d  
I  and m y g ir l w ere s ittin g  about the m iddle. A f t e r  
When the ca r had  to stop W oo d b rid ge Ju n ction  he 
d id n ’t  holler. W h en  w e h ad  to  g e t o ff a t th a t 
p lace he d id n ’t  ca ll out the station. A n d  then 
a fte r  m y little  g ir l  pushed: the button, but w e 
p assed  the statio n  a lrea d y . A n d  I  w en t o v e r  to 
the conductor and I  w as a w fu l mad-

B y  the C o u r t :

Q. D id  the ca r stop at W o o d b rid ge  Jun ction ? 
A . N o. N ob ody go t off. W h en  I  s ta rte d  to 
h o ller  at the conductor and; to ld  him  th a t it  is  
d a rk  and ra in in g  and it  is  tw e lv e  o ’clock. W hen 
I  w as a n g ry  at him  he sa id  y o u  h ave g o t tickets, 
get off, and th ere  w ill be an oth er ca r com e and 
y o u  can take it. A n d  w hile w e w ere  stan d in g  
th ere  another ca r cam e. I t  w as d ark  and w ater. 
A n d  w e put up our hands and hollered.

Q. W h ere  did y o u  g et off? Y o u  h a v e n ’t  to ld  
us th a t yet. A- W e w en t o ff I  d o n ’t  know  
Where. M y little  g ir l  know s. T h ere  w a s  no sta -
tion  th ere. I t  w as d a rk  and w et. W h en  w e hol-
lere d  w hen the ca r p assed, w hen the first car 
p assed  w e h o llored  and the car p assed  and d id n ’t 
stop. W h en  the c a r  d id n ’t  stop w e w alked . W e 
cam e on the b rid g e  and th e b rid ge  w a s a ll spoiled. 
T h en  an other car cam e and w e w ere  on th e  b rid ge. 
M y  litt le  g ir l  got h old  o f me and she cried. W e  
g o t o ff the b rid g e  and th ere  w as a  hole. I  w as 
h o ld in g  m y s e lf  b y  the pole th a t w as th ere and 
she w as hold in g me- A n d  w hen w e go t o ff the
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M ary W inkow ski— fo r  P la in tiff— D irect.

car passed. Then he came a fte r  us and he said 
that he fell.

B y  Mr. K o estler:

Q. D id  the car stop at W oodbridge Junction 
at all? A . W hen we w ere goin g on the other 

iU side ?

Q. No. W hen you w ere go in g tow ard  W ood- 
bridge Junction from  Chrom e Junction did the 
ca r  stop at W oodbridge Junction or did it go past 
it?  A . No. B ecause it w as late.

M B. C A F F R E Y : I  ask  th at be stricken 
out-

T H E  C O U R T : S trik e  the last p a rt out. 
20 “ N o ”  w ill stand.

Q. W here the conductor put you  three off, 
w hat kind o f a place w as it  ? A . T here w ere 
only holes and tracks.

Q. D id  you see an y roads there? A . D id n ’t 
see an ythin g but two tracks.

Q. W ere there an y buildings there? A . 
N othing.

30 Q- H ad you ever been there before? A . No. 
Q. H ow  long did you w ait at the place \yhere 

the conductor put you  off? A . H e told us to get 
off righ t aw ay.

Q. A fte r  you got off the car how long did you 
w ait before you started  to w alk  back? A . F i f -
teen minutes.

Q. H ow  m any cars passed you  w hile you  w ere 
standing still? A . One car. A n d  the other car 

40 w hile we w ere on the bridge.
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M a r y ' W i n k o w s ki — f o r P l a i n ti f f — D i r e c t - C r o s s.

Q. W e r e t h e r e a n y li g h t s w h e r e t h e c o n d u c t o r 

p u t y o u o ff ? A - I t w a s d a r k a n d r ai n i n g.  N o 

li g h t.

Q. T h e r e w a s a li g h t i n t h e c a r, w a s n’t t h e r e ? 

A . Y e s.

■!. Q. W a s t h a t t h e o nl y li g h t ?

T H E  C O U R T : S h e s a y s t h e r e w a s n o n e 

a t t h i s pl a c e.

M R. K O E S T L E R : C r o s s - e x a m i n e.

C r o s s - E x a m i n a ti o n b y M r. C a f f r e y :

Q. W h e n y o u w e r e o n t h e c a r y o u w a n t e d t o 

g e t o ff a t W o o d b ri d g e J u n c ti o n ? A . Y e s -

Q. A f t e r y o u h a d f o u n d o u t t h a t y o u h a d 

p a s s e d W o o d b ri d g e J u n c ti o n y o u w a n t e d t o g e t 

o ff t h e c a r, d i d n’t y o u ? A . Y e s.

Q. D i d t h e c o n d u c t o r g i v e y o u a ti c k e t ? A . 

Y e s.

Q. A n d h e t ol d y o u t h a t h e w o ul d p u t y o u o ff 

a t P o o r F a r m  R o a d ? A . N o. H e d i d n’t s a y 

w h a t p l a c e i t w a s.

Q- W h e r e w e r e y o u i n t h e c a r w h e n y o u s a w 

t h i s m a n, t h e p l a i n tif f ? A . W e g o t a c q u ai n t e d 

a t t h e C h r o m e J u n c ti o n S t a ti o n.

Q. D i d y o u si t n e a r hi m ? A , N o.

Q. A f t e r y o u b o a r d e d t h e c a r a t. C h r o m e J u n c -

ti o n w h e r e w a s t h e n e x t p l a c e t h a t t h e c a r 

s t o p p e d ? A . W e t o o k t h e R a h w a y c a r a n d w e 

w e n t t o R a h w a y.

Q. D i d t h e c a r m a k e a n y s t o p f r o m  t h e ti m e 

y o u b o a r d e d i t a t C h r o m e J u n c ti o n u n til i t 

r e a c h e d P o o r F a r m  R o a d t h e p l a c e w h e r e y o u 

g o t o ff ? A . N o, i t d i d n’t s t o p. I t w e n t ri g h t 

al o n g -

1 0

2 0

3 0

4 0
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Mary W inkow ski— fo r  P la in tiff— Cross. .

Q. Did: you  see M r. K elsen  standing up in the 
car? A . Y es.

Q. W a s he s ittin g  in fron t o f you  or behind 
you? A . H e w as sittin g  near the door and I  
w as sittin g  in the middle.

Q. Y o u  d id n ’t see him h avin g an y conversa- 
10 tion w ith  the conductor, did you? A . No.

Q. D id you  have a  conversation  w ith  the con-
ductor? A . I  w as h ollerin g at bim because he 
told  me to get out, and I  said, w here am I  going 
to get out w ith a child in the rain  ?

Q. B efo re  that did you have any conversation 
w ith  him? A . Y e s. I  spoke to him a t  the sta-
tion.

Q. D id you talk  E n glish  to the conductor? A . 
20 E n glish  ?

Q. Y o u  spoke E n glish ? A . Y e s.
Q. Can you  speak E n glish  now? A . I  can a 

little- N ot v e ry  w ell.
Q. W hen you got off the car at P o or F arm  

R oad did you  or M r. K elsen  w alk  on either side 
o f the track  looking fo r  a road? A . T h ere w a sn ’t 
anything but woods and hills.

Q. Did: you stand at the tra ck s  or did you  
 ̂ w alk aw ay from  the tracks? A . Y o u  couldn ’t 

get aw ay anyw here from  the track. T here w as 
only the track.

Q. W a s n ’t there a  cross road at the point 
where you w ere let off? A . T here w a sn ’t  an y-
th in g but two tracks.

Q. W h at w as on either side o f the two 
tracks? A . T h ey  w ere h ills and ditches.

Q. H ow  long w ere you  w alkin g on the tracks40
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before yon learned that M r. K elsen  had fallen? 
A . I  d id n ’t see when he fell.

B y  the Court:

Q. H ow  long had yon  been w alkin g when you 
heard; he fe ll?  A . I  only saw  him holding him -
self by—

Q. H ow  long had he been w alkin g w hen he 
told  yon he fe ll?  A- A b ou t fiv e  m inutes.

B y  M r. C a ffr e y :

Q. A n d  did he fa ll  near a  bridge? A . A fte r  
the bridge there w as some iron  there.

Q. D id  he cross the bridge before he fe ll?  A . 
H e crossed the bridge.

Q. H ow  long have you  known M r. K elsen ? A . 
I  d id n ’t know him  at all.

MR- C A F F R E Y :  T h at is all.

M R. K O E S T L E R : T h at is all.

A N N A  W IN K O W S K I , a  w itness produced on 
behalf o f the P la in tiff  being d u ly  sworn according 
to law , on her oath, s a ith :

D irect E xam ination by Mr. K o estler:

Q. A n n a how old are you? A . P a s t fourteen. 
I  w ill be fifteen June tenth.

Q. Y o u  are a  dau gh ter o f the la d y  who w as 
ju st up here? A . Y e s  sir.

Q. Do you rem em ber this m an M r. K elsen ? 
A . Y e s  sir.

Q. Do you  rem em ber the night when you
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A nna W inkow ski— fo r  P la in tiff— D irect.

w alked back along the railrooad  tracks w ith  him? 
A . Y e s  sir.

Q. D id you know him  before th at night? A . 
No sir.

Q. A t  that tim e you lived at B loo d go o d ’s, did 
you? A . Y es.

10 Q. T h at is righ t near R ah w ay? A . Y e s  sir.
Q. Y o u  came from  Chrom e? A . Y e s  sir.
Q. W h ere did the first car take you  to? A . 

F ir s t  car we got from  Chrom e w e got o ff at 
Chrom e Junction.

Q. A t  Chrom e Junction did you  get another 
car? A . Y e s  sir.

Q. D id  you h ave tickets when you got on the 
second car? A . Y e s  sir.

™ Q. D id  you tell the conductor anything when 
he took your ticket? A . Y e s  s ir ; I  told him that 
he should let us off a t W oodbridge Junction.

Q. W as it a dark night? A . Y e s  sir.
Q. A n d  as the car w as going along could you 

see w here you w ere? A . No s ir ; it w as pouring 
rain.

Q. D id the ca r stop at W oodbridge Junction?

30 A - N0‘
Q. W hen did you find out that you had passed 

W oodbridge Junction? A . W hy, we knew that 
it does not take long from  Chrom e Junction to 
W oodbridge Junction, so m y m other got up and 
she asked him did we pass W oodbridge Junction, 
and he said  yes. So it w as at P oor F a rm  and he 
said  w e should get o ff and another car w ill pass 
and w e can get on the other, car.

Q. D id  you get o ff at P o or F arm ? A . Y e s  
sir.

40
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A nna W inkow ski— fo r  P la in tiff— D irect.

Q. D id  the conductor g ive you  anything? 
A . H e gave us tran sfer, we gave him the tickets.

Q. W h at kind o f a  p lace is  P o o r F arm ? 
A . W ell, I  d id n ’t  see any. B ecause I  couldn ’t 
see. T h ere w as only two tracks and there w as b ig  
high hills and we w ere down betw een the hills. 
W e d id n ’t see no lights or anything.

Q. D id  you  see an y houses around? A . No 
sir.

Q. D id  you  see an y road? A . No sir.
Q. H ow  long did you  w ait at P o o r F a rm  R oad? 

A . W h y, the conductor told us to w ait fo r  a  car.
Q. H ow  long did you  w ait ? A . A n d  w e w ere 

w aitin g  around tw enty-five m inutes. W e cou ld n ’t 
get any car.

Q. D id  any car p ass you  w hile you  w ere w a it-
ing at P o o r F a rm  R oad? A . T here w as one 
car passed us.

Q. G oing tow ards W oodbridge Junction? 
A . G oing tow ards W oodbridge Junction.

Q. D id  you tr y  to have it stop? A . Y es. I  
w as cry in g  and we w ere w avin g  handkerchiefs 
and hollering the best we could and it w ould not 
stop.

Q. D id the car stop? A . No sir.
Q. W as it rain in g? A . Y e s  sir.
Q. W h at did you do a fte r  the car d id n ’t stop to 

take you on? A . W e d id n ’t w ant to w ait any 
longer, it w as rain in g and it w as fo g g y , so we w as 
crossing the bridge and I  d id n ’t see that m an 
because he w as goin g ahead o f us and I  w as 
takin g care o f m y m other. W e p re tty  n ear fe ll 
down. T h ere w as train s goin g beneath the 
bridge.
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Q. D id  yon w alk? A . Y e s, we w as w alking 
tow ards W oodbridge Junction.

Q. Do yon know w hether anything happened 
to Mr. K elsen  when he w as w alkin g back? A . No 
sir.

Q. Y o u  only know w hat he told you? A . H e 
10 told us that he fell.

Q. H ow  soon a fte r  you  had started  to w alk  
from  P o o r F a rm  R oad  back tow ards W oodbridge 
Junction w as it that K elsen  told you  that he fe ll?  
A . Y e s  sir.

Q. H ow  soon? H ow  m any m inutes? A . I  
d id n ’t  know. W ell, w e saw  him a few  tim es, he 
w as trip p in g  over the irons across the car tracks, 
so we saw  him a few  tim es trip p in g  over.

Q. Y o u  d id n ’t see him fa ll  down? A . No sir.
Q. Y o u  ju st saw  him trip ?  A . Y e s  sir.

M R. K O E S T L E R : Cross-exam ine.

Cross-Exam ination by Mr. C affrey: ...................—

Q. W hen the conductor let you  and your 
m other and M r. K elsen  off at P o or F a rm  R oad 
w hat did M r. K elsen  do? D id he w alk  around? 
A . No sir. W e w as on one side o f the car track  
and he w as on the other side.

Q. W hich side w as he on? A . On the right. 
Me and m y m other w e w ere holding to a pole. 
B ecause the car w as coming, when you cross the 
bridge.

Q. No I  m ean when you w ere at P o or F arm  
R oad  w here w as M r. K elsen ? A . W hy, he w as 
on the other side of the tracks.

Q. W h at side, righ t or le ft  side of the track? 
A . The right.

40
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A n n a  W inkow ski— fo r  P la in tiff— Cross.

Q. T h at is the righ t side o f the tra c k ! A . Y e s  
sir.

Q. G oing tow ard s W oodbridge or the other 
w a y !  A . W oodbridge.

Q. A n d  w h at side w ere you  and yo u r m other 
on ! A . The left. W e w ere holding to a  pole. 
B ecause we ju st  crossed the bridge and the car 
w as com ing.

Q. Is  there a b rid g e ! A . W e w ere crossin g 
the Iiigh bridge.

Q. W as th at at P o o r F a rm s R oad  w here you 
held on to the p o le ! A . Y e s  sir.

Q. A n d  is that w here the bridge is !  A . Y e s  
sir.

Q. So you think the bridge w as at P o o r F a rm  
R oad, do y o u ! A . Y e s  sir.

Q. W ell, how fa r  had you  w alked b efore you 
noticed the first c a r !  A . W h y, we w as w alkin g 
on the bridge and the car w as ju st com ing, and the 
m an M r. K elsen , w as goin g ahead o f us, and I  
w as holding onto m y m other because I  w as scared.

Q. So you  w ere on the bridge, w ere you, before 
the first car came a lo n g ! Y e s  sir.

Q. A n d  you had w alked from  the place w here 
the conductor had let you  and your m other and 
M r. K elsen  off, is that r ig h t!  A . Y e s  sir.

Q. H ow  long w ere you  w a lk in g ! A . I  d on ’t 
know. W e got home to B loodgood it w as h a lf 
p ast one.

Q. H ow  long w ere you  w alkin g before you  held 
onto the p o le ! A . W e ju st got o ff the bridge, you  
know, and there w as a ca r  coming.

Q. F ro m  w hat station, I  m ean ! A . W ood- 
brid ge Ju n ction !
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Q. No. F rom  P o o r F arm  R oad? A . There 
w as no station.

Q. W ell, there is a  road there, is n ’t there? 
A . No. There w as only the car tracks.

Q. Y o u  d id n ’t have to stand on the car tracks, 
did you? A . No, there w as a little  p ile o f sand 

10 there and we w ere standing on that. W e couldn ’t 
stand there. W e had to w alk  kind o f—

Q. W a s n ’t there a  road th at crossed the track? 
A . No.

Q. W^hat w as there ? W as there a fence at the 
place you  w ere let off? A . No sir.

Q. A fte r  you w alked down the track  you saw* 
a fence, d id n ’t  you? A . No sir. T here w as no 
fence.

20 Q. D id you w alk on the tracks all the w ay  or 
did you w alk  on the side o f the track? A . W e 
w alked on the tracks.

Q. W h at is  that? A . W e w alked on the 
tracks.

Q. W ho w alked first you and yo u r m other or 
M r. K elsen ? A . W h y, M r. K elsen  w as going 
ahead of us and then a fte r  we w7ere scared and we 
thought som ebody m ight get caught b y  someone 

30 so a fte r  we w ere goin g a  little  quicker and he w as 
in back o f us.

Q. Then he w alked behind you? A . . Y e s  sir.
Q. H ow  fa r  aw ay from  him w ere you— how 

fa r  aw ay from  M r. K elsen  w ere you i f  you know 
when he fell. A . W e  d id n ’t know he fell.

Q. D id n ’t know he fe ll?  A . No.
Q. D id  he h u rry  up and catch up w ith  you? 

A . Y e s  sir. A n d  then a fte r  he got ahead o f us 
because m y m other w as tired  and she couldn ’t
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see. H er glasses w ere all w et and we w ere all 
soaking wet.

Q. F rom  the tim e th at you  got on the car at 
Chrom e how m any tim es did the car stop before 
you  got off the place w here M r. K e lse n  did? 
Once or tw ice? A . It  d id n ’t stop at all.

Q. H ave you  gone over that road v e r y  much 
w ith  yo u r m other? A . No sir.

Q. H a ve  you  ever gone over th at road? 
A . W hich road? P o or F arm ?

Q. Y e s?  A . No sir.
Q. H ave you ever got on the car at Chrom e 

Junction? A . Y e s  sir.
Q. A n d  ride to W oodbridge? A . Y e s  sir.
Q. H ow  m any tim es have you  done that. A . I t  

w as around twice, I  w as there.
Q. A fte r  M r. K e lse n  had fallen , a fte r  you  

learned th at he had fallen, how m any cars passed 
you  then? A . Tw o.

Q. A fte r  that? A . Y e s  sir.
Q. A fte r  the two had passed— w here w ere you 

when the two had passed? A . W h y, me and m y 
m other we w ere w alking. W hen the first one w as 
goin g w e w ere holding onto the pole, and he w as 
on the other side and I  wras holding there and m y 
m other w as slip p in g down the h ill because there 
w as tra in s going underneath the bridge.

Q. T ra in s goin g beneath the bridge? A . Y e s  
sir.

Q. A n d  that is the place w here you  w ere hold-
ing onto the pole? A . Onto the pole.

Q. Do you  know w hat kind o f tra in s w ere going 
underneath? A . No.

Q. W ere th ey ra ilroad  train s? A . T h ey  w ere
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railroad  train s but I  don ’t know w hat kind they 
were.

Q. T h ey  w ere not tro lley  cars? A . No sir.
Q. T h at is w here M r. K elsen  w as when the first 

car passed? A . Y e s  sir.
Q. A fte r  you  got o ff the car a t  P o o r F arm  

10 R oad, is that right? A . Y e s  sir.

M R. C A F F R E Y :  T h a t is all.
M R. K O E S T L E R :  T h at is all.
T H E  C O U R T : M r. K oestler, have you 

any doctors here?
M R. K O E S T L E R :  No. I  have the 

d o cto r’s testim ony in deposition, in 
evidence.

20
E M M A  K E L S E N , a w itn ess produced on be-

h a lf o f the p lain tiff, being d u ly  sw orn according 
to law , on her oath, sa ith :

D irect E xam ination by Mr. K o estler:

Q. M rs. K elsen  you are the w ife  o f H en ry 
K elsen ? A . Y e s  sir.

Q. In N ovem ber 1918 a t the tim e yo u r hus- 
30 band had this accident you  w ere stayin g  w ith  

your daughter in N ew  Y o rk ?  A . Y e s. Som e-
tim es.

<Q- Som etim e you stay  there and sometim es 
you  stop in R ah w ay? A . Y e s  s ir ; to R ah w ay ; 
yes sir.

Q. Do you  recall one occasion yo u r husband 
com ing home and com plaining that he had been 
hurt? A . Y e s. W a s the 19th o f N ovem ber he 

40 came home about fou r o ’clock in the m orning. 
R un down and sick.
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Q. W h at w as the m atter w ith  him  when he 
got home? A . H e com plained about accident 
he had. So m y daughter called the doctor in the 
m orning and; doctor said  he need an operation  in 
N ew  Y o rk .

Q- H ow  m any tim es did that doctor come ? A .
T h at doctor only one time. 10

Q. Do you  know the nam e o f th at doctor? A .
No. M y  daughter called him  up.

Q. A fte r  th at how long did yo u r husband stay  
in bed? A . H e stayed in bed n ea rly  fou r weeks.

Q. A n d  then w here did he go? A . A n d  then 
he go to D octor N arin , and he said the same 
thing.

Q- D id yo u r husband com plain o f pains? A .
^  ,  O A

C ertain ly. u
Q. W h at p a rt o f his, body? A . A bou t down 

in the chest, and he had rupture, and D octor 
N arin  said  the same th in g that he needs an opera-
tion.

Q. Do you  know w hether he had th at rupture 
before he came home that n igh t? A . I  never 
knowed. H e alw ays w as stron g m an and work.
H e a lw ays w as a stron g man. N ever w as sick • 

before.
Q. H e w as not sick before? A- No.
Q. Since th at tim e has he been strong? A . 

Since that t im e ; yes sir. Since th at tim e he went 
bent down and he ca n ’t  do an y m ore h ea v y  w ork, 
hard work.

M R. K O E S T L E R : Cross-exam ine.

40
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Cross-Exam ination by Mr. Caffrey  :

Q. M rs. K elsen  the night that he came home 
w ere you at your d a u g h ter’s? Y o u  sa y  he came 
in about fou r o ’clock in the m orning? A . Y e s  
sir-

10 ^  W here did he go? A . H e com e home to
m y daughter. I  w as there too. W e w ere there 
together.

Q. A n d  then did you  go back to N ew  Y o rk ?  
A . H e w as in N ew  Y o rk . H e came to N ew  Y o rk  
to m y d a u g h ter’s.

Q. W here w as yo u r home? A . I  am  the 
m ost in N ew  York- I  been in R ah w ay and some-
tim es in N ew  Y o rk .

20 Q* W here w as yo u r home at th at tim e? A . 
T h at tim e I  w as in N ew  Y o rk , so he came there, 
because he w as sick and he cou ld n ’t stay  here all 
alone.

Q. D id he go to yo u r home in N ew  Y o rk  and 
stay  fou r weeks in bed there? A . Y es.

Q. A t  the N ew  Y o rk  home? A . In m y daugh-
t e r ’s house; yes sir.

Q. W h ere did he stay  fo u r weeks in bed in 
30 N ew Y o rk ?  A- In N ew  Y ork .

Q. In N ew  Y o rk ?  A . Y e s  sir.
Q. So the m orning o f the accident he w ent to 

Four d a u g h ter’s at R ah w ay? A . Y e s  sir. H e 
came to N ew  Y o rk  righ t in the m orning, in the 
nineteenth of N ovem ber he came to N ew  Y o rk  

- about fou r o ’clock in the m orning a fte r  that ac-
cident he had.

Q. W h ere w ere you  when you  saw  him at fou r 
40 o ’clock in the m orning? A . I  w as in N ew  Y o rk .

Q- Y o u  w ere in N ew  Y o rk ?  A . Y e s  sir. In
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the same place w here m y husband came to m y 
daughter.

Q. W hereabouts in N ew  Y o rk ?  A . In  the 
B ron x.

Q. W h at number, w hat street? A . 1302 H oe 
A venue.

Q. T hen  did yo u r husband go to R ah w ay  the 10 
n ext day? A . No sir. H e w as there fo r  four 
w eeks in succession-

Q. W h at doctor d id  he have first? A . H e 
only had one doctor w hat m y daughter called  in, 
he said an operation, so we le ft him because—

Q. J u st a m inute. W h at w as his nam e? A . I  
d o n ’t know his name. M y daughter called him  in.

Q. W h ere w as he from ? A . F rom  the n eigh-
borhood there. 20

Q. A re  you  sure it w a sn ’t  a doctor from  R ah -
w ay? A . No sir. N ew  Y o rk .

Q. W a s n ’t it  D octor Gom ez? A . A fte r  th at 
he had D octor Gomez. T h e first doctor he had 
in N ew  Y o rk .

Q. H ow  soon a fte r  the. first doctor cam e did 
D octor Gomez come ? A . A fte r  a  couple o f m onths 
I guess he started. H e had D octor A riso n  a fte r  
that. I  d o n ’t know exactly. 30

Q. D octor A llison ? A . A riso n , I  guess.
Q. Do you know or are you  ju st  tellin g  w hat 

som ebody to ld  you? A n sw er the question. A . 
E xcuse me, I  d o n ’t understand.

Q. Do you  know of yo u r own know ledge or w hat 
somebody told  you? A . W h at?

Q. W ho the doctor w as? A . The first doctor 
m y daughter called in, he w as only once—

Q. I  m ean the second doctor ? A . M y husband 
called him  a fte r  he w as in bed fo r  fo u r w eeks to 
get better.
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Q. H ow  m any tim es did the doctor call w hile 
your husband w as in bed fou r w eeks! A . O nly 
one time we had him. B ecause he said—

Q. J u st a m inute. Y o u  d id n ’t have an y other 
doctor during that fou r w eeks! A . No s ir; until 
the fou r weeks. No.

10 Q. Then did your husband go to see a  d octor! 
A. Y es.

Q. D id  you go w ith  h im ! A . No.
Q. A n d  you d o n ’t know w hether he went to see 

a doctor or not do y o u ! A . S u re I  know. H e came 
home tellin g  me w hat the doctor said.

Q. O nly w hat he told y o u ! A . Y e s, he needs 
an operation, or he m ust have a truss, you know, 
so he w ears a tru ss now. Since th at tim e he

20 w alks bent down and he ca n ’t do an y work.
Q. H ow  m any doctors did he have of your own 

know ledge! A . H e had only D octor Gom ez and 
D octor A rison .

Q. W hen did he have D octor G om ez! A . D oc-
tor Gomez he had about a couple o f m onths after. 
I  ca n ’t  sa y  exactly.

Q. W hen did he have D octor Gomez, before he
o0 had D octor A lliso n ! A . No. R igh t aw ay he had 

doctor a couple o f w eeks a fte r  he got—
Q. W h ere does! D octor Allison, l iv e !  A . H e 

lives in N ew  Y o rk .
Q. W h ereab ou ts! A . Downtown.
Q. W hereabouts dow ntow n! A . M y husband 

so I  told you before, he w as there. I  w a sn ’t  w ith 
him.

M R. C A F F R E Y :  T h a t is  all.
40

M R. K O E S T L E R :  T h a t is  all. I  rest.
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(T he p la in tiff also introduced m edical 
testim ony to prove dam age. I t  has been 
om itted as not pertinent on this appeal.) 
P la in tiff  r.ests.

Motion for Non-Suit.

M R. C A F F R E Y : I  m ove fo r  a non-
suit on the ground that tak in g  the testim ony 
as it  stands there is no lia b ility  on the p a rt 
o f the defendant.

The allegation s in the com plaint— the a c -
tion is predicated upon p aragrap h  one th at 
he w as carried  p ast his destination.

T w o : T h a t he w as w alk in g  along this 
h igh w ay because there w as no other avenue 
that he saw.

T h re e : T h at he fe ll over some irons or
some p a rt o f the ra ilroad  tracks.

Now, there is no contention, eith er in  
the evidence, or in  the p leadings, th a t this 
w as not as safe  place to put this m an off 
the car. I t  is not an expulsion. I t  is g e t-
tin g  o ff the car b y  agreem ent. F o r  the 
sake of argum ent, adm itting all that, yet 
how can an y lia b ility  be spelled out on the 
p a rt  o f this defendant? H e w as not put 
o ff at an un safe place, and it is adm itted in 
the case that it w as a p riv ate  righ t o f w ay. 
I t  w as ra ilroad  p rop erty. So therefore, i f  
there w ere an y negligence in  the case at 
all, it  is on this m a n ’s part. In  other w ords, 
there is no relation  betw een the p u ttin g  off

10

20

30

40
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o f the p la in tiff at this P o or F a rm  R oad  
Station, and the in ju ry .

T H E  C O U R T : W h y  do yon  sa y  that? 
A ssum in g sim ply fo r  the purpose o f arg u -
m ent that the m an w as w ro n g fu lly  carried  
p ast his station?

10 M R . C A F F R E Y : Y es.
T H E  C O U R T : H e is then put o ff a t a 

station  w here th e  testim ony now is  that 
there w as nothing but ra ilroad  tracks and 
a ditch on either side. D ark  night, n early  
m idnight, and raining. A  m an sixty-eight 
ye ars  of age and u n fam iliar w ith  the situ-
ation. Now, w hat w as he to do in that 
situation? In  other w ords, w h at is  the 

20 d irect result o f his being put off there and
le ft at th is place? W h at w as he to do? 
I s n ’t it fo r  the J u r y  to sa y  w hat a reason-
ably prudent m an w ould do in that situa-
tion? W as he to stay  there and stand in 
the rain, sixty-eigh t ye a rs  o f age, and 
freeze to death, or contract cold from  which 
he m ight die, or w as he to take the only 
m eans th at w as availab le  ap p aren tly  to 

30 him to get out o f th at situation? Do you
think he w as obliged to stand there and 
freeze to death?

M R. C A F F R E Y :  No, I  d on ’t  think so.
T H E  C O U R T : Then i f  that w as not so 

m ight not th is J u r y  find that he w as ju s ti-
fied in tak in g  the only m eans th at w as 
apparent to him  ̂ o f g e ttin g  aw ay fro m  
there ?

M R. C A F F R E Y :  Y e s, but—40
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T H E  C O U R T : A n d  i f  th at w as so, and 
he took th at m ethod and w as in jured, w ith -
out any fa u lt o f his own, is n ’t th at the d i-
rect consequence o f the p uttin g him  off at 
that place?

M R  C A F F R E Y : I  c a n ’t see that. The 
proxim ate cause of his in ju ry  w as not any 10 
d efect in  that track.

T H E  C O U R T : Oh no. Y o u  did not 
owe him an y d u ty to keep y o u r tracks in 
rep air. H e w as p ractica lly  a tresp a sse r on 
th at track. B u t you  go back furth er. F o r  
instance, suppose you had p ut him  off this 
car at this station, and instead of w alkin g 
on yo u r track, suppose he had w alked from  
yo u r station from  the P o o r F a rm  S tation  20 
to a public ro a d !

M R . C A F F R E Y : Y es.
T H E  C O U R T : In  ord er to go to R a h -

w ay, and in that path  in  going from  yo u r 
station to the public road he had been in-
jured , w ould th at not have been the direct 
result o f th is?

M R. C A F F R E Y : I t  m ight be an  ele- .. 
ment.

T H E  C O U R T : I f  th at m ight be, this is 
simply a d ifferen t w a y  of gettin g  home.

M R. C A F F R E Y : Oh no. Y o u  adm it, 
you  say  we owed him  no duty.

T H E  C O U R T : Oh no. I  do not sa y  
that.

M R . C A F F R E Y : W e owed him  no du ty 
to have our tracks in repair.

T H E  C O U R T : Y o u  owed him no duty
40
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to keep your tracks in repair. B u t the 
question is w hether h avin g  le ft him a t a  
certain  spot he w as justified in  going 
home in some direction. L e t us assum e 
some other direction. A n d  i f  in doing that 
which he w as justified  in doing he is in-
jured, w ithout an y fau lt o f his own, is  not 
th at the d irect result o f yo u r h avin g put 
him  off at a p lace w here he—

M R. C A F F R E Y : No, because it does 
not follow  as cause and effect. T h is in-
ju r y  does not fo llow  as an effect o f  that.

T H E  C O U R T : I t  is the result o f p u t-
tin g  him a t a p lace w here he had to extract 
him self, is n ’t it?

M R. C A F F R E Y : In  other w ords, you 
are excluding a ll possible causes to this 
m a n ’s in ju ry  other than the condition of 
the tracks. I  contend th at the proxim ate 
cause o f the in ju ry  w as not—

T H E  C O U R T : Suppose, M r. C af- 
frey , there w as a h igh w ay there and he 
had chosen the highw ay, a place where he 
had a righ t to be, a p lace that people do 
w alk  on, but which is not kept in proper, 
sm ooth condition fo r  people to w alk, and 
suppose on his w a y  home w alk in g  that 
night he had fallen  into a hole, w ithout any 
fa u lt o f his own, w ould not that have been 
the direct consequence o f yo u r negligence?

M R. C A F F R E Y : No, I  cannot see that. 
W e are dealing now w ith  a special re la-
tion. W e did not put him o ff the car, we



83

M otion fo r  N on-Suit.

did not expel Mm. W e are  not being sued 
fo r  Ms being put off. W e are sued—

T H E  C O U R T : F o r  not takin g Mm to 
the destination, and as the resu lt o f lea v-
in g him high and d ry  a t some other spot.

M R. C A F F R E Y : Y es, but the in ju ry  is 
not the— the p uttin g o ff at this station  is 10 
not the proxim ate cause of this in ju ry  on 
the track.

T H E  C O U R T : W h y  not ? U n less he 
had to sta y  there, then it  m ust be. I f  he 
had to stay  there, i f  it w as his d u ty  to 
sta y  there and perhaps freeze to death, of 
course it w as not. B ut, i f  he had the p r iv -
ilege, in v iew  o f the J u ry , o f leavin g there 
in order that he m ight not have m ore severe 20 
in juries, i f  he took one course or another, 
w hether on a  ra ilroad  track  or o ff it, and 
he w as in jured, is not that the th in g which 
flows d irectly  from  the fa c t 1?

M R. C A F F R E Y : I  cannot see it.
T H E  C O U R T : I f  he had not been le ft 

there he certa in ly  would not have been hurt.
M R. C A F F R E Y : I f  hei had stayed  

there he would not have been injured. ,
T H E  C O U R T : U ndoubtedly. T h at

brings it righ t to the point. Is  not it fo r  
the J u r y  to sa y  then, does not it become a 
question o f fact, and not a question fo r  me 
to decide, w hether it w as the reasonable 
thing fo r  this m an to do, considering all 
the circum stances, to leave there, rath er 
than to stand in the rain  all n ight and suf- 
fe r  the consequences o f th a t!
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M R. C A F F R E Y . T h at is assum ing.
T H E  C O U R T : A ssum in g w hat?
M R. C A F F R E Y : A ssum in g that he 

would suffer, or would have become frozen, 
or something.

T H E  C O U R T : T h at is a  question fo r
10 the J u r y  to say  w hether it w as the m ore

prudent thing to do th at or to do this. The 
only question th at bothers me in th is case 
is the question o f tresp assin g  on the ra il-
road, which the statute m akes unlaw ful. 
B u t I  think th a t situation  develops this 
w a y : that i f  a m an is situated in a place
like that, and he is confronted w ith  the 
n ecessity o f either stayin g  there all night 

20 or go in g home, then he m ust determ ine
w hat to do. I f  he decides to w alk  on the 
ra ilro ad  track, he w alks on that subject to 
the law s o f N ew  Jersey , and i f  he w as hit 
b y  a car then the statute says he could not 
recover. B u t it does not say  that Ee cannot 
recover— or, it rath er says he is g u ilty  of 
con tributory negligence. B u t it  does not 
say  anything about his fa llin g  on the track. 
I t  sim ply says that that is unlaw ful. So 
that the result of th at situation  w ould be, 
when he finds the only m eans of egress one 
which the law  says is unlaw ful, then he 
goes upon this un law ful place, a p lace he 
has no righ t to go on, an u n law fu l place, 
but the J u r y  m ay in fer that he w as justified  
in  doing that. B u t i f  he had gone on this 

 ̂ same unlaw ful p lace and been hit by a tra in
he could not recover.
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M R. C A F F R E Y :  Y e s, but w here is 
there any evidence th at there w as any neg-
ligence on the p art of the com pany, assum -
in g  that he did w alk? Suppose he had 
w alked along and did not fa ll?

T H E  C O U R T : T h e com pany w as not 
obliged to keep th at a safe  place fo r  him  to 10 
w alk.

M R. C A F F R E Y : I t  cannot fo llow  that 
is negligence on the p art o f the com pany 
because he fe ll down.

T H E  C O U R T : The negligence does not 
consist of the fa ilu re  o f the com pany to 
m ake the track  a  safe  place to w alk. The 
fa ilu re  o f the com pany consists in  leavin g 
him at a  p lace w here he has to get aw ay, 20 
and doing that, i f  he fa lls , or hurts him -
self w ithout any fau lt of his own, then it 
is a  n atu ral result o f the negligence o f the 
com pany in leavin g  him  there.

M R. C A F F R E Y :  I  contend th at there 
is no relation  o f cause and effect betw een 
his being le ft  at the station  and his fa llin g  
down. T here is no negligence.

T H E  C O U R T : C erta in ly  is cause and
effect, i f  the J u r y  finds th at he w as justified  
in leavin g  there.

M R. C A F F R E Y : I t  cannot be said  it is 
the proxim ate cause. I t  cannot be the ex- . 
elusive cause, and under the law s o f this 
S ta te  it  m ust be the exclusive cause, under 
the case of H ouston vs. T rap h agen , and 
somebody vs. the D. L . & W . I t  m ust not 
only be the cause, but the exclusive cause.

40
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A n d  I  contend th at it  is  not the exclu sive  
cause, ta k in g  it  from  the first inception; 
w hen he w as p u t o ff th a t car, it  is  not the 
exclu sive  cause o f  h is in ju ry .

T H E  C O U R T : I  w ill deny the. m otion 
and a llow  an exception. I  th in k  it  is  a 

10 question  fo r  the J u ry .

E x ce p tio n  A llo w e d — S e a led  A cco rd in g ly .

J U D G E .

20 Defendant’s Case.

J O H N  S. Y O U N G , (m edical testim on y 
om itted  as not p ertin en t to th is a p p e a l).

J O H N  B O R G M E Y E R , (m ed ical te s t i-
m on y om itted  as not p ertin en t to th is a p -
p e a l).

30

R I C H A R D  J . F I T Z P A T R I C K , a w itn ess 
prod uced  on b e h alf o f  the d efen d an t bein g 
d u ly  sw orn  accord in g  to law  on his oath, 
s a it h :

40
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D irect E xa m in a tio n  by M r. C a ffrey :

Q. M r. F itz p a tr ic k  on th e d ate o f N ovem ber 
19th, 1918 y o n  w ere conductor em ployed b y  the 
P u b lic  S e rv ice ?  A . Y e s , sir.

Q. W e re  y o u  conductor in  ch arge o f the ca r  
th a t M r. K e lse n  w as r id in g  on? A . Y e s , sir.

Q. A n d  he b oard ed  y o u r  car a t C hrom e J u n c-
tion? A . Y e s , sir.

Q. A s  yo u  w ere p roceed in g  a lon g  the d irection  
to w ard s W o o d b rid ge  Ju n ction  did  you  or d id  yo u  
not ca ll out the sta tio n  and m ake a stop  th ere? 
A . Y e s  sir. M ade a  stop  a t W oo d b rid ge.

B y  the C ourt:

Q. W o o d b rid g e  Ju n ction ? A . W oo d b rid ge  
J u n ctio n ; ye s  sir.

B y  M r. C a ffrey :

Q. B e fo re  you  m ake the stop  did  yo u  m ake an 
announcem ent o f the station ? A . Y e s , sir.

Q. D id  an yb o d y g e t on o r o ff the ca r then? 
A . One yo u n g fe llo w  about eigh teen  y e a r s  old go t 
off and tw o c iv ilia n s and a so ld ier g o t on.

Q. T w o  c iv ilia n s?  A . A n d  one so ld ier g o t on 
and one c iv ilia n  g o t off.

Q. D o you  rem em ber M r. K e lse n  sp eak in g  to 
yo u  a fte r  th a t?  A . Y e s , sir.

Q. W h ere  w a s th at? A . R ig h t a fte r  w e 
p assed  G e o r g e ’s R o a d  S tation .

Q. H a d  y o u r  ca r  stopped a t G e o r g e ’s R o a d  
S ta tio n ?  A . N o, sir.

Q. T h ese  station s, a re  th e y  dead stops o r do 
th e y  stop on notice on ly? A . G ot to  g iv e  a notice 
and sign al.

10

20

30

40
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Q. T h a t is, stop on notice to take p assen gers 
on, or stop on notice to p erm it p assen gers to get 
o ff? A . T o  g et o ff;  y e s  sir.

Q. A f t e r  yon  h ad  p assed  G e o r g e ’s R o ad  you  
s a y  M r. K e lse n  spoke to yon ? A . Y e s , sir.

Q. W h a t did he sa y  to you? A . H e w an ted  
10 to get o ff a t W oo d b rid ge, he asked  m e i f  w e w ere 

up to W o o d b rid g e  yet. H e d id n ’t  te ll m e to leave  
him  o ff a t W oo d b rid ge Jun ction , but h is ticket 
ca lled  fo r  W oo d b rid ge, fro m  the C a rte re t  car and 
I  w as co llectin g  fa r e s  and I  could not look, bu t 
w hen I  got to W o o d b rid g e  I  ca lled  W oo d b rid ge 
Ju n ction  out. A n d  th is yo u n g  fe llo w  g o t o ff and 
tw o c iv ilia n s and one so ld ier g o t on. A n d  then 
a fte r  w e g o t p a st G e o r g e ’s R o a d  th is old gentle- 

20 m an here asked  me i f  w e com e to W oo d b rid ge then. 
I  sa id  y e s  s ir  w e ca lled  th at out. H e said , w ell, 
he said, I  w an ted  to get o ff a t W ood b rid ge. W ell, 
I  said , the b est th in g  yo u  can  do is to go to  A m b o y  
S ta tio n  at M etuchen and tak e  a M id d lesex  car 
back. W ell, he says, th a t is too fa r . Then, I  said, 
you  had b e tte r get o ff a t P o o r  F a rm  R o a d ; and I  
g iv e  him  his tick et back, w hich  I  re g iste re d  on 
the clock, and th at le ft  m e th ree fa r e s  short.on

Q. T h ere  w ere tw o other people besides M r. 
K elsen ?  A . Y e s  sir.

B y  the C ourt:

Q. H ow  fa r  is P o o r  F a rm  road, M r. F itz p a t-
rick , fro m  W o o d b rid g e  Jun ction , about? A . 
W ell, I  should ju d g e  about tw o m iles.

40
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B y  M r. C a ffrey :

Q. A n d  P o o r  F a rm  R o a d  is  th at a  re g u la r  
tro lle y  station ? A . Y e s , sir.

Q. A n d  y o u  g a v e  him  his ticket back yo u  sa y?  
A . Y e s , s ir ;  I  g a v e  th e th ree tick ets  back.

Q. A n d  he and tw o o th er people g o t o ff? A . 
Y e s , sir.

Q. T h en  yo u  p roceeded on? A . Y e s , sir.
Q. D o yo u  know  w h eth er or not th ere is  a  ro ad  

lea d in g  fro m  eith er side o f the tra ck  a t P o o r  
F a rm  R o ad ? A . Y e s  sir. P o o r  F a rm  R o a d  
there.

Q. W h e re  does th a t lead  to? A . I  could  not 
te ll you  w h ere it  lead s to. On one side I  believe 
it  goes in to  W ood b rid ge.

Q. Y o u  d o n ’t  know  the location  w ell enough to 
te ll us about it?  A . No, sir.

M R . C A F F R E Y :  T a k e  the w itn ess.

C ross-E xa m in a tio n  by M r. K o e stle r :

Q. A t  the tim e o f th is incident how  lon g had 
you  been conductor on th is tro lle y  line? A . 
W ell, about nine m onths.

Q. N ine m onths. A n d  in  those nine m onths 
how  m an y tim es a d a y  do yo u  p ass P o o r F a rm  
R o ad ? A . P a s s  th ree  tim es.

Q. A n d  yo u  d o n ’t  know  w h ere the ro ad s lead  
to yet, do you ? A . N o, s ir ;  I  n ev er in q uired  
w here the ro ad  lead  to.

Q. H ow  late  w ere yo u  th a t n igh t p u llin g  into 
C hrom e Ju n ction ? A . W e w ere r ig h t on tim e.
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Q. D id  you  h ave a n y  troub le th at n igh t w ith  
the p ow er? A . N o sir.

Q. Y o u  a re  su re? A . Y e s , sir.
Q. D o y o u  rem em ber ta lk in g  to  an y  g ir ls  th at 

n ig h t in  the car?  A . N o, sir.
Q. N ev e r did  th at? A . Y e s , i f  I  w a n t to g et 

10 a fa r e  o ff them .
Q. W e r e n ’t  th ere  a n y  g ir ls  in  th a t c a r  th at 

yo u  w an ted  to g e t  fa re s  fro m ? A . Y e s , th ese 
tw o y o u n g  lad ies th a t w as up here a fe w  m inutes 
ago.

Q. T h e y  w ere not the kin d  th at you  ta lk  to 
about fa re s?  A . W ell, I  go t th e ir  tickets and 
then  I  g iv e  them  back to them  again .

Q. A s  soon as y o u  le ft  C hrom e Ju n ction  you  
20 collected  the tickets, d id n ’t  you ? A . Y e s , sir.

Q. A n d  yo u  collected  fo u r  tickets w hich  ca lled  
fo r  W oo d b rid ge Jun ction , d id n ’t  you ? A . Y e s , 
sir.

Q. W h en  yo u  g o t to W o o d b rid g e  Ju n ction  you  
sa y  you  stopped, you  knew  fo u r  people ought to 
g e t o ff th ere, d id n ’t  you ? A . I  could not read  
the tickets because w e h a v e n ’t  an y  tim e to read  
the tickets. W h en  w e com e to the sta tio n  w e ca ll 

^  the station s out. T h ere  w e re  th ree  p assen gers 
g e ttin g  on a t the tim e and one g e ttin g  off.

Q. Y o u  are a  ra ilro a d  there, and you  are  the 
conductor a r e n ’t  yo u ? A . Y e s , sir.

Q. A n d  you  are in  ch arge o f the people in  yo u r 
car?  A . Y e s , sir.

Q. Y o u  are supposed  to know  w h ere th ey  w an t 
to go?

40 M E . C A F F R E Y  : I  ob ject to this.
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A . W e ca ll out the stations.

M R . C A F F R E Y : T h is  is an  argum en t.
M R . K O E S T L E R :  I  am  a sk in g  him  the 

questions. I  am  not a rg u in g  w ith  him.
T H E  C O U R T : I  w ill a llow  it.

Q. I s n ’t  th at so? A- Y e s  s ir ;  w e ca ll out a ll ^  
stations.

Q. A r e n ’t yo u  supposed to  know  a s  conductor 
in  ch arge  o f th at tra in , w here the p eople w an t 
to g e t off? A . Y e s , sir.

Q. I s n ’t  it  y o u r  d u ty  to see th a t th e y  do get 
off? A . W ell, w e  do leave them  off, hut I  could 
not tell everyo n e th a t w as g e ttin g  off. W h en  I  
go t to W oo d b rid ge I  le ft  the p a ssen g er o f f------

Q. W h ere  w ere y o u  stan d in g  w hen y o u r  ca r 
cam e to a  stop a t W o o d b rid g e  Jun ction ? A . I  
w ent to the back to  open the door.

Q. Y o u  n oticed  o n ly  one p erso n  g o t off? A .
Y e s , sir.

Q. Y o u  knew  fo u r  ought to g et off? A  
I  co u ld n ’t te ll  w h eth er fo u r w as g e ttin g  off. I  
d id n ’t h ave tim e to rea d  the tick ets  b e fo re  I  go t 
to W oodbridge- I t  w as on ly about seven  m inutes «p  
ride.

Q. H o w  m an y people g o t on y o u r  c a r  at 
C hrom e Jun ction ? A . I  could not say. A b o u t 
fo u r  o r five.

Q. F o u r  o r five? A . Y e s , sir.
Q. A n d  y o u  m ean to  sa y  th at in  seven m inutes 

y o u  could not rea d  fo u r  or five tick ets?  A . I  had 
oth er fa re s  fro m  E lizab eth .

Q. W ell, how  m uch rid e is it  fro m  E liza b eth  4^
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to C hrom e J u n ctio n ! A . I  could n ot te ll yo u  
that.

Q. H ow  lon g does it  take?

T H E  C O U R T : M r. K o e stle r , yo u  do not 
contend w ith  a c a r  fu ll o f  people th a t a, 
conductor h as to rem em ber w h ere every- 

^  body g ets  oft?
M R . K O E S T L E R :  T h is  w as a  ra ilro a d  

train .
T H E  C O U R T  : E v e n  a  ra ilr o a d  tra in  

does a  conductor h ave to rem em ber e v e ry  
p assen ger?

M R . K O E S T L E R :  T h a t is  a question  
fo r  the J u r y  to decide-

2q  T H E  C O U R T : Y o u  do not contend th at
he does, do you?

M R . K O E S T L E R :  Y e s , s ir ;  absolutely .
T H E  C O U R T : H e w ould h ave to h ave 

a b etter m ind th an  m ost o f us h ave.
M R . K O E S T L E R : I  h ave been in  tra in s 

and seen w here the conductor, w ith  seven 
or eigh t cars, and go th rou gh  and sa y  you  
w an t to get o ff at such and such a  station. 

20 T H E  C O U R T : T h a t is w h ere th ey  h ave
been e sp ecia lly  in structed .

M R . K O E S T L E R :  No.
T H E  C O U R T : Y o u  do not m ean to say  

th at a  conductor on a tro lle y  ca r m ust re -
m em ber w h ere e v ery b o d y  gets  off?

iMR. K O E S T L E R : H e ought to.
M R . C A P F R E Y : R em em ber this w as 

ru n n in g on a ra ilro a d  fran ch ise , but th ere 
40 are  no definite sta tio n s except upon notice.



93

R ichard  J . F itzp a tr ick — fo r  D efen d a n t— C ross.

T H E  C O U R T : O ur S u p rem e C o u rt has 
held  oth erw ise, M r. K o e stle r .

M R . K O E S T L E R : I  do not th in k  so.

Q. N ow , yo u  sa id  som ething about an A m b o y  
S tation . W h ere  is  th at?  A . T h a t is  the n ex t 
station  to P o o r  F a rm  R o a d -

ie  H o w  fa r  is th at?  A . A b o u t a m ile and 
th ree-q u arters.

Q. Y o u  a re  sure y o u  stopp ed  a t W o o d b rid g e  
Ju n ction ? A . P o s it iv e ly ;  yes, sir.

T H E  C O U R T : H ere  is  w h at J u stice  
G arriso n  sa ys in the case o f C am den  vs. 
Young. (R e a d in g  case).

M R . K O E S T L E R :  I  a g ree  w ith  w h at 
the learn ed  J u stice  says  th ere, but the 
cases are  d ifferen tia ted . H e re  w as a 
ticket. T h ere  w a s a stree t ca r g o in g  
th ro u gh  a  c ity , w here there is street a fte r  
street. T h ere  is  a v a s t  d istin ction . H ere  
is  the tick et in  evid en ce and it  show s about 
tw elve  o r fifteen  station s.

T H E  C O U R T : A  con d uctor on a r a il-
road  tra in  h as one hun dred  people in  one 
car. C an  he rem em ber w here e v ery b o d y  

gets off?
M R . K O E S T L E R :  T h e y  g e n e ra lly  do. 

I  h ave seen them  do it.
T H E  C O U R T : L o ts  o f tim es w hen ch il-

dren, oir old people, or, people w ho a re  
stra n g ers , ask  the con d uctor to see th at 
th e y  g et off. In  ¡that case the conductor 
assum es a  certa in  ad d itio n al resp o n sib ility , 
o f  course-
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M R . K O E S T L E R :  Y e s , s ir ;  I  un der-
stand that.

10

20

30

Q. H ow  lo n g  ago did th is incident h a p p e n 1? A . 
N in eteen th  o f N ovem ber.

Q. W h o to ld  yo u  th at it w a s th at d ay? A . I  
know  it  w as th at date.

Q. W h a t ? A . I  know  it  w a s th a t date.
Q. D id  yo u  m ake a note o f it  a t  th e  tim e ? A . 

N o, but M r. C a ffr e y  and a couple o f  m ore m en 
from  the P u b lic  S e rv ice  com e aroun d  and asked 
me. did  I  rem em ber an accident at th at tim e. A n d  
it  w as a ra in y  n igh t and I  rem em ber th is here 
laldy a sk in g  me th at she w an ted  to get o ff a t 
W ood b rid ge, a fte r  w e had  a lre a d y  p assed  the sta -
tion, and I  w an ted  to  take them  up to A m b o y  
A ven u e, M etuchen, and tak e  a M id d lesex  C ar, 
w hich w as m ore convenient, but th ey  in sisted  on 
g e ttin g  off a t  P o o r  F a r m  R oad.

Q. D id  yo u  rep o rt the in ciden t th a t n igh t? A . 
I t  w a s n ’t  n e ce ssa ry  to do it.

Q. D id  you  re p o rt it?  A- N o, sir.
Q. Y o u  n ever th ough t about it  a g a in  u n til how  

lo n g  a fte r  it  h appened? A . U n til I  w as notified.
Q. W h en  w ere you  notified? A . W e ll, I  could 

not ju st say.

B y  the C ourt:

Q. H ow  soon a fte r  the th in g  h appened? A . 
W ell, about six  or seven m onths, I  should ju d ge.

B y  M r. K o e stle r :

Q. Y o u  w ere on ly notified  a couple o f m onths 
40 ago, w e re n ’t you? A . N o, sir. I h ave been off 

the road  now  fo r  over a year.
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Q. I s n ’t it  a  fa c t  th at yo u  w ere  on ly notified 
o f th is a con sid erable  tim e a fte r  su it w a s s ta rte d !
A, N o, sir. I  d o n ’t know  w h en  th e su it w as 
started . I  could not te ll yo u  that-

Q. Y o u  w ere  o n ly  notified, y o u  say , about six  
or seven  m onths a g o !  A . A b o u t th a t; yes, sir.

Q. So  th a t  about six  or seven m onths a fte r  10 
th is accident happened you  rem em bered th a t th at 
p a rtic u la r  ca r stopped a t W o o d b rid g e  Ju n ction  
and yo u  let one m an o ff and th ree  g o t o n ! A .
Y e s , s ir ;  I  rem em ber it  v e r y  w ell. I  rem em ber 
the p assen gers v e r y  w ell.

M R . K O E S T L E R :  T h a t is all.

20
R e-D irect E xa m in a tio n  by M r. C a ffrey:

Q. M r. F itz p a tr ic k  d u rin g  the nine m onths th at 
yo u  w ere  on the c a rs  p a ssin g  P o o r  F a rm  R o ad  
about th ree  tim es a  d ay, did yo u  p ass th a t road 
in  a tro lle y  c a r !  A . Y e s , sir.

Q. Y o u  did  not g et o ff the ca r and w a lk  aroun d  
th e re ! A . N o, sir.

Sft
M R . C A F F R E Y : T h a t is  all- ou

40
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J O H N  M. D A L Y , a w itness produced on behalf 
of the D efendant, being d uly sworn according to 
law , on his oath, s a ith :—

D irect Exam ination by Mr. Caffrey:

Q. M r. D a ly  w here do you  live? A . 521 G rier 
A venue, E lizabeth.

Q. A re  you  connected w ith  the P u b lic  S ervice? 
A . I  am.

Q. W h at is yo u r business? A . Forem an  m ain-
tenance o f w a y  in charge of the F a s t  Line.

Q. A re  you  fam ilia r  w ith  the ra ilroad  th at runs 
from  Chrom e to P o or F arm  R oad? A . I  am.

Q. W ill you  describe to the Jud ge and J u r y  the 
construction from  P o o r F a rm  R oads to W ood-

20 bridge Junction gen erally? A . The construction 
o f the track?

Q. Y es, and, the surrounding p arts  o f the track? 
A- W ell, W oodbridge Junction the R ah w ay  L ine 
crosses the F a s t  Line. T here is a  station there 
and there is a double track  up w ith in  seven hun-
dred: feet o f G eo rg e ’s Road. G e o rg e ’s R oad  to 
us is S a in t G eorge A ven u e on the public m aps, 
which leads to P e rth  A m boy. There is a station 
there. W h at we call a  station, or shelter. There 
is also a shelter at W oodbridge Junction. Then 
the next road you  come across is  Iselin  R oad, 
leads from  W oodbridge to Iselin, N ew  Jersey.
B y  the Court:

Q. I  think w hat M r. C a ffre y  m eans is the na-
ture o f the road. I t  is a  p riv ate  rig h t o f w ay, 
is n ’t  it? A . P r iv a te  righ t o f w ay.

40 Q. A n d  how m any tracks are there? A . One 
track.
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Q. Is  it  a ballasted  track? A . I t  is a cinder 
track. B a llasted  w ith  cinders-

B y  Mr. C affrey:

Q. F rom  G e o rg e ’s R oad to P o or F a rm  R oad  I  
understand is  a single track? A . S in gle  track.

Q. Is  there a fence on either side of the track? 
A . F ence on the righ t o f w ay.

Q. A r e  there an y cattle  guards? A . A t  ev ery  
road we h ave w hat we call a  cattle  guard. T h at 
is, in the center o f the track  there is three inch 
angle irons between the rails, and eighteen inches 
outside. Then outside o f that we h ave w hat we 
call an apron ; it is a trian g u la r piece of board 
placed at an angle of forty-five degrees. These 
are fo u r foot high. F ro m  th at w e have a  fence 
fo u r foot high running over to our p riv ate  righ t 
o f w ay  fence. T h ey  are on both sides o f a ll 
roads, a ll farm  crossings and public roads.

Q. M r. D a ly  there is testim ony in the case that 
this m an fe ll at a  trestle  and underneath this 
trestle  some ra ilroad  tra in s ran- W h at trestle  
is that? A . T h at is the trestle  crossin g over the 
P o rt R ead in g R ailroad . I t  is a coal road that 
goes from  Bound B rook  to P o rt R eading, New 
Jersey . T h at trestle  is nineteen hundred feet 
from  P o or F a rm  R oad, and it  is two hundred 
feet long.

Q. F ro m  P oor F a rm  R oad, w alkin g in the d i-
rection  o f the trestle , in  order to reach the trestle  
from  P o or F a rm  R oad is  it n ecessary to get over 
these cattle  gu ards? A . A b solu tely , and you 
ca n ’t w alk  across our cattle guards straigh tw ay, 
nobody, not even a child. Y o u  h ave to turn  side-
w ays.

10

20

30

40



98

John  M. Daily— fo r  D efendant— D irect.

Q. Go in sidew ays? A . Y es.
Q. P o or F a rm  R oad, in which direction does 

that run gen erally? A . P o or F a rm  R oad runs 
east to west.

Q. F rom  P o o r F a rm  R oad running off from  
P o o r F a rm  R oad are there an y public h ighw ays? 

10 A- Y es. P o o r F a rm  R oad leads! from  the old 
M etuchen-W oodbridge P o st road. The Metuchen- 
W oodbridge P o st R oad to the w e sterly  is three 
hundred fee;t aw ay from  our station. F i f t y  foot 
aw a y  from  our station to the w est is another 
tow nship road th at p aralle ls  our track  to Sain t 
G eo rg e ’s A venue. I t  is fifty  feet. I t  runs righ t 
along our railroad, p ara lle ls  it.

20 B y  the Court:

Q. H ow  do you  get from  this place that you 
call P o or F a rm  stop to these two h ighw ays? A . 
J u st w alk  down here fifty  feet, the same as i f  
you went to the corner o f our lot, and then that 
road comes righ t on down to Iselin  R oad, and 
then she detours about one hundred foot and 
comes on down here about St. G eo rg e ’s A ven ue 

o0 above K e lle y , the R o u p -K elley  E state . P ra c ti-
ca lly  p ara lle ls  our track.

Q. W h at is there around this stop? W h at is 
there from  there to the road, the nature o f fihe 
country or land? A . A  reg u lar tow nship road.

Q. I  m ean between th is township road, P o o r 
F a rm  stop, and the h igh w ay, w hat is there? A . 
N othing at a ll only the roadw ay. A t  our stop 
we have a ten foot station, or ten foot p latform , 

40 p ara lle l w ith  the track  fo r  people to get o ff and



99

John M. Daily— fo r  D efendant— D irect.

on. Then i f  yon  w alk  up here from  the ra ilroad  
fifty  foot you  come across this tow nship road.

Q. W h at is there in that f ifty  feet? A . J u st 
a reg u lar d irt road-

B y  Mr. Caffrey:

Q. S tra ig h t road? A . S tra ig h t road. ^
Q. No excavation  or depressions? A . D itches 

on the outside only.
Q. O nly on the outside? A . O nly on the out-

side. A  reg u la r cou n try road.
B y  the Court:

Q. R uns from  this station to the h ighw ay? A .
Y es.

Q. Is  there a, building there, a shelter build-
ing o f an y kind? A . A t  th at station, no.

B y  Mr. Caffrey:

Q. Is  that a regu lar stopping place fo r  tro lley  
cars at P o o r F a rm  R oad? A . Oh yes. On no-
tice-

Q. A fte r  you pass St. G e o rg e ’s road is it the 
next stop? A . N ext reg u lar stop.

Q. A re  you fam ilia r  w ith  the running o f these 30; 
cars? A . I  am.

Q. Do these cars stop only at certain  points, or 
any place w here they are signalled? A . A t  cer-
tain points on notification to the conductor.

M R . C A F F R E Y :  T h at is all.

S I X T H  J U R O R : M a y  I  ask w hat that 
answ er w as when he said  th at w as a regu- 40
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la r  stop or a sign al stop. I  th in k  he said  
it  w as a re g u la r  stop, i f  I  am  not m is-
taken.

(T estim o n y  read  b y  sten o grap h er.)

2o C ross-E xa m in a tion  by M r. K o e s t le r :

Q. T h en  y o u  o n ly  stop a t P o o r  F a rm  R o a d  i f  
yo u  a re  notified  to do so? A . E v e r y  one is  the 

sam e w ay.
Q. A ll  stops? A . A l l  stops yo u  h ave to n o tify  

the conductor.
Q. Y o u  have, as a  m a tte r  o f fact, a lon g th a t 

ro ad  sev era l d esign ated  sto p p in g  p laces w here 
yo u r car w ill stop i f  req uested  to, is  th at it?  A .

^  P ublished.
Q. P u b lish ed  as sto p p in g  p laces? A . Y e s .
Q. A n d  th ey  are liste d  on the tick et?  A . Y e s .
Q. T h ese fen ces yo u  sp eak  about, M r. D a ly , 

th ey run a t r ig h t an gles to  the ra ils , do th e y  not? 
A . T h a t is the ro ad  fences.

Q. Y e s , sir. A . S e p a ra tin g  the road- W e h ave 
a fence p a ra lle lin g  our track  the w hole th irteen  

m iles.
Q. Y o u  h ave a fen ce on both  sides? A . Y e s , 

sir. W h a t w e call our p r iv a te  r ig h t o f w a y  

fence.
Q. W h en  w as th a t erected? A . 1912 and 1913. 
Q. A r e  you  sure a lo n g  the w hole lin e y o u  h ave 

a fen ce? A . P o sitiv e .
Q. Y o u  h ave seen it  w ith  y o u r ow n eyes? A . I  

w as th ere  d u rin g  the b u ild in g  o f it.
Q. So  th at i f  an yb o d y w as on y o u r  tra ck s  th ey  

could not get out o f  y o u r  r ig h t o f w a y  w ith ou t
40
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ju m p in g  o ver the fence, unless sm all enough to 
craw l?  A . Y o u  c a n ’t spread: th a t w ire  apart-

Q. Y o u  sa y  a t  P o o r  F a rm  th ere is no shelter?
A . No.

Q. D o yo u  know  w h eth er a t  n igh t tim e th ere  
a re  an y  lig h ts  th ere? A . I  d o n ’t th in k  th ere  is.
I  am  p o sitiv e  th ere is  not. 10

Q. R ig h t a t th e  neighborhood o f the station  
th ere  a re  no houses a re  th ere? A . W e ll y o u  
w ould  not ca ll it the neighborhood. U p  on the 
hill, L ie u ten a n t C ullnan, and on the r ig h t hand 
side------

Q. A n d  unless those houses w ere  lig h ted  at 
n igh t a s tra n g e r w ould  not know  th ere  w a s a  
house there, w ould  he? A . I f  it  wasi dark.

Q. W ell, assum e it is  a  d a rk  n igh t? A . H e 20 
w ould not know.

Q. A n d  i f  it  w as a d a rk  n ig h t yo u  could not 
even see the road ? A . Oh, positively-

Q. Y o u  know  because y o u  know  it  is  th ere?  A .
I  h ave been in  other location s and fou n d  the 
road.

Q. D id  yo u  h ave a  lig h t w ith  yo u ? A . No. 
R a r e ly  c a r r y  it.

Q. Y o u  can go in  the d a rk  and find th e  ro ad s? • 
A . Y e s .

M R . K O E S T L E R  : T h a t is a ll, M r. D a ly .
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L E O  K O V A L I K ,  a w itn ess produced on b eh alf 
o f the D efen d an t, bein g d u ly  sw orn  accord in g  
to  L a w , on his oath, sa ith :—

D irect E xa m in a tio n  by M r. C affrey:

Q. M r. K o v a lik  yo u  are em ployed b y the Pub- 
lie S e rv ice ?  A . I a m .

Q. W h a t d epartm en t? A . C laim  d epartm ent.
Q. Y o u  a re  an in v e stig a to r?  A . Y e s , sir.
Q. A n d  yo u  w ere  assign ed  to  th is  case o f K e l-  

sen a g a in st th e P u b lic  S e rv ice?  A . I  w as, sir.
Q. D id  yo u  ca ll a t M r. K e ls e n ’s an y  tim e in 

M arch ? A . I  did.
Q. W h a t date, do you  rem em ber? A . W ell, the 

first tim e I  ca lled  on him  w as on M arch  ten th  
but he w a s n ’t home.

Q. T hen  w hen n ext did y o u  ca ll?  A . On the 
next d ay, M arch  the eleventh.

Q. On M arch  eleventh  did y o u  h ave an y  con-
v e rsa tio n  w ith  him ? A . I  did. I  had-

Q. D id  you  ta lk  about th is accid en t or some 
other accident? A . W e ll, i f  I  am  allow ed to ex -
p lain  how  I  com e there.

Q. No. J u s t  an sw er the question. A . I f  I  
spoke to him  about an accident?

Q. Y e s . D id  yo u  ta lk  to him  about th is  acci-
dent? A . No, sir.

Q. B u t yo u  en tered  into a con versation  w ith  
him ? A . I  did.

Q. A n d  at th a t con versation  did he te ll you  
th a t he had! an  accident b y  fa llin g  d o w n stairs? 
A . H e did.

Q- D id  he te ll you  how  lo n g  he w as la id  up? A . 
H e did.

40
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Q. D id  he te ll you  about w h at tim e he had the 
accident? A . Y e s , s ir ;  he did.

Q. H o w  lo n g  d id  he sa y ?  A . A b o u t eigh t 
m onths ago.

Q. A b o u t eigh t m onths ago fro m  the tim e th at 
you  saw  him  in M arch  he had h ad  the accident? 
A . Y e s , sir.

Q. H ow  lo n g  did he sa y  he w as la id  up as the 
resu lt o f  th a t accident? A . F o u r  m onths.

Q. F o u r  m onths? A . Y e s , sir.
Q. D id  yo u  a g a in  see him ? A . I  did.
Q- W h en  w as th at? A . T h e fo llo w in g  d ay.
Q. On th a t d a y  did he te ll yo u  he w as su fferin g  

from  a h ern ia ?  A . H e did.
Q. Did: he te ll y o u  how  lon g he had had the 

h ern ia? A . H e said  he c a n ’t reco llect how  lon g 
he h ad  the hernia.

Q. D id  he sa y  an yth in g  about the h ern ia  w ith  
referen ce  to the acciden t that he had  w hen he 
fe ll down sta irs?  A . Y e s , he sa id  it  a g g ra v a te d  
his h ern ia  a  little  b it on account o f fa llin g  to the 
cellar.

Q. D id  he do a n y  w o rk  fo r  yo u ? A . H e did.
Q. W h a t did he do? A . W e ll he fram ed  first 

tw o p ictu res, and then one p icture.
Q. D id  you  see him  again ? A . I  did.
Q. D id  yo u  h ave an yb o d y w hen yo u  saw  him  

aga in ?  A- I  had.
Q. W hom  did yo u  h ave w ith  yo u ? A . T h a t 

gen tlem an  s ittin g  o ver there, th a t blonde m an.
Q. D id  yo u  see him  a fte r  th at? A . Y e s , it  w as 

on A p r i l  seventeenth  I  b ro u g h t th at gen tlem an  
a lon g  w ith  me.

Q. T h a t w as the n ext tim e? A . Y e s . T h a t 
w as the th ird  tim e I  saw  him.
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Q. DM  you  h ave a n y  con versation  w ith  him  
re g a rd in g  the tro lle y  accident? A . I  had.

Q. D id  he te ll yo u  th at he h ad  rece ived  a  hern ia  
as the resu lt o f  the tro lle y  accid en t? A . N o, he 
did  not.

10 C ross-E xa m in a tion  by M r. K o e s t le r :

Q. H e to ld  you  he w as su in g  the com pan y and 
w as g o in g  to  put it  o ver on th e com pany, did  he? 
A . H e d id  tell me he h ad  a suit- H e p ra c tic a lly  
show ed me a  le tte r  o f h is a ttorn ey, I  suppose it 

w as. •
Q. A n d  he to ld  you  he h ad  a h ern ia  th a t he 

go t b efo re  and th a t he w as g o in g  to  p u t it  over 
on the com pany and claim  he got th e hern ia  in  

20 th is accident? A. He d id n ’t sa y  an y such a thing. 
H e on ly told  m e th at he has a  su it a g a in st the 
P u b lic  S e rv ice  R a ilw a y  C om pan y fo r  fa llin g  
d own------ fo r  b e in g  c a rr ie d  beyond; his d estin a-

tion  and fa llin g  dow n com ing back.
Q. W h ere  do yo u  liv e?  A . N ew ark , N ew  J e r -

sey-
Q. Y o u  w ent out here esp ecia lly  em ployed b y 

3Q the com pany to g e t an adm ission  fro m  him  d id n ’t 
you? A . N o, sir.

Q. In  referen ce  to h is  hernia. A . N o, sir.
Q. W h a t did  yo u  go out fo r  ? A . I  am  a, sp ecia l 

in v e stig a to r  w o rk in g  fo r  the claim  d epartm en t in 

the w hole state.
Q. Y o u  a re  a so rt o f  a  d etective o r sp y, a r e n ’t  

yo u ? A . N o, s ir ;  I  am  no sp y  and no detective, 
I  am  an in v e stig a to r.

Q. Y o u  w en t out there, you  tr ie d  to g et his 
confidence and yo u  bought som ething? A . 'I

40
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d id n ’t b u y  som ething. I  ju s t  needed a couple o f  
p ictu res to fram e and I  took them  down.

Q. H o w  d id  y o u  h ap pen  to  know  w h ere M r. 
K e lse n  w as? A . I  w as a ssign ed  to the case.

Q- A n d  th e re fo re  yo u  go t up the need to  g et 
some p ictu res fram ed ? A . I  h ad  those p ictu res 
about tw o y e a rs  in  m y  house and; it  ju s t  cam e in  10 
good  to take them  over.

Q. W h en  y o u  w an t to in v e stig a te  som ebody yo u  
h ave som ething to do in  th e ir  p lace, h a v e n ’t you?
A . W e ll, i f  th e y  h ave a business, m ost lik e ly .

Q. S u re. J u s t  because yo u  g a v e  him  th is  o rd er 
he sta rte d  to ta lk  about a ll h is trou b les, d id n ’t 
he? A . W ell, he d id n ’t  s ta rt  the first d a y  to tell 
m e his troubles. T h e second d ay.

Q. W h en  y o u  cam e back  the second d a y  he told 0̂ 
you  about fa llin g  dow n the sta irs?  A . Y e s .

Q. A n d  w hen you  cam e back  th e n ex t tim e he 
to ld  y o u  about fa llin g  on the tro lle y  tra ck ?  A .
N o, sir.

Q. W h en  did  he te ll yo u  about the tro lle y  
tra ck ?  A . A b o u t the tro lle y  ca r he to ld  me w hen
this gentlem an------ 1  w as th ere  on O ctober first
and a gentlem an cam e in there, I  presum e fro m  
the P u b lic  S e rv ice  C o rp oration , and ta lk ed  to him 
about the accident, and th a t w a s the first tim e 
I  asked him , he tried  to deny to  m e ev eryth in g .
I  d id n ’t know  about his accident then at all. I  
said  w h a t does th at m an want- H e said  he is 
from  the P u b lic  S e rv ice . A n d  then he g o t over 
the hap pen in gs, and ab ou t an accident. T h en  he 
to ld  he how  th a t happened. I  seen him M arch  
eleventh.

Q. W h o w as the m an th at cam e in  fro m  the
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P u b lic  Service on A p r il the first? A . A  man 
w orks in the Claim  D epartm ent in  N ew ark.

Q. W ho is he? A . M r. W ood.
Q. Is  he here? A . No.
Q. A n d  you  w ere in there w ith  W ood? A . 

No. I  w as in there alone.
10 Q. Y o u  w ere in there when W ood w as there? 

A . H e came in-
Q. W e ll you  and Woo'd! w ere in the place a t the 

same time, w e ren ’t you? A . W e ll he ju st came 
in fo r  about ten m inutes and left.

M R. K O E S T L E R :  T h at is a ll

J O S E P H  H L A V A Z , a  w itness produced on be- 
^  h a lf o f the defendant, being duly sw orn accord-

in g to law , on h is oath, s a ith :—

D irect Exam ination by Mr. Caffrey:

Q. M r. H lavaz w hat is yo u r business? A . I 
a m .a  p riv ate  detective.

Q. F o r  the P in kerton  A ssociation ? A . Y e s, 
sir.

30 Q- W ere you h ired by the P u blic S ervice to 
w ork in conjunction w ith  the in vestig atin g  d ep art-
ment to in vestigate  this case? A . I  w as.

Q. D id  you  see M r. K elsen ? A . I  did:.
Q. W here did you  see him? A- A t  ‘h is p lace 

o f business-
Q. W here w as that? A . O ver in R ahw ay.
Q. W hen did you  see him, w h at day, do yo u  re-

m em ber? A . I  think it w as A p r il seventeenth, 
40 th is year.

Q. The m an who ju st testified? A . Sam e m an;
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Q. W ho brought you  there? A . M r. K ov alik . 
yes, sir.

Q. A n d  did you  have any conversation  w ith  
him ? A . W ith  whom  ?

Q. W ith  M r. K elsen  at th at tim e ? A . I  did.
Q. W h at w as that conversation? A . W ell ju st 

unim portant m atters. M atters o f his business 
and so on.

Q. D id  you g ive him  some w ork? A . I  did.
Q. W h at w as the w ork? A . I  le ft  a p icture 

there to be enlarged. The same picture you  saw  
a little  while ago.

Q. The same picture you  gave me and I  showed 
to M r. K elsen ? A . Y e s , sir.

Q. D id he enlarge the p icture? A . H e did.
Q. W hen next did you  see him ? A . H e told! me 

to come again  two or three days a fterw ard . H e 
said  I  have to w ait fo r  the p icture until he gets 
through w ith  it. So I  called again  in tw o or three 
days.

Q. D id you call again? A . I  did.
Q. A t  that time did you  ta lk  to him  about a  

hernia ? A . I  did not.
Q. D id  you  h ave an y conversation  w ith  him 

about a hernia a t any tim e a fte r  th at? A . I  did 
the fo llow in g day.

Q. The fo llow in g day? A . Y e s, sir.
Q. W h at did M r. K elsen  sa y  to you? A . H e

told me------ 1 advised him in the first place to
undergo operation. H e said w hat is the use, I  
have had this fo r  so lon g that I  d o n ’t even know 
how or w hen I  contracted it. I t  w ould not do me 
any good to go to operation now.

Q. D id he have any conversation  w ith  you  con-
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ce m in g  an accident th a t he had b e fo re  th a t?  A . 
H e did.

Q. D id  he te ll you  th at he had  fa lle n  dow n-
sta irs?  A . Y e s , he to ld  me th at he w an ted  to go 
d o w n stairs  to his c e lla r  to get some w a te r  to fill 
up his fo u r  m ilk  bottles, see. A n d  he fe ll down, 

10 all, the w a y  down the s ta irw a y  into  the cellar. H e 
to ld  me th at he h u rt his le ft  side o f  the bod y 
and the le f t  hand. T h is  d eveloped  into M ood 
p oison in g  la te r  on, and th at he w as la id  up as a 
resu lt o f  th is  fo r  n e a r ly  fo u r  m onths.

Q. D id  you  h ave an y  ta lk  w ith  him  concerning 
th is tro lle y  accid en t at a ll?  A . I  did not.

Q. N ot at a ll ? A . N ot at all.

20 M R . C A F F R E Y : T ak e  the w itness.

C ross-E xa m in a tion  by Mr. K o e s t le r :

Q. H ow  lo n g  h ave you  been in  the em ploy o f 
the P u b lic  S e rv ice?  A . I  am  not em ployed b y  
the P u b lic  S e rv ice  a t  all.

Q. H ow  often  h ave y o u  been em ployed b y  the 
P u b lic  S e rv ice ?  A . N e v e r  before, 

gg Q. T h is  is yo u r first occasion? A . F ir s t  ca se ; 
y e s, sir.

Q. W ho recom m ended yo u  to  the P u b lic  S e r -
vice ? A . I  w as sent dow n b y  m y ch ief----- -by m y
su p erio r officer.

Q. T hen  you  w o rk  th ro u g h  y o u r agen cy? A . 
T h ro u g h  m y a g e n cy ; yes, sir.

Q. A n d  yo u  w ere  in stru cted  to g et an ad m is-
sion fro m  M r. K e lse n  in referen ce  to h is h ern ia? 

4q  A . I  w as in stru cted  to go to rep o rt to  the C h ie f 
o f the C laim  D ep artm en t o f the P u b lic  S erv ice .
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Q. Y o u  w ere in stru cted  b y  the C la im  D e p a rt-
m ent o f th e P u b lic  S e rv ice  to g et an adm ission 
fro m  M r. K e lse n  about h is h ern ia, w e re n ’t you? 
A . N o, I  was' not. I  rece ived  m y  in stru ctio n  at 
m y office first, b y  m y su p erio r officer, he to ld  me 
th ere is  a  case in  N ew a rk  fo r  the P u b lic  S e r -

v ice—
Q. I  d o n ’t  w an t to know  w h a t he to ld  you. Y o u  

w ere  in stru cted  to g e t in fo rm atio n  about th is 
m a n ’s in ju ries, w e re n ’t yo u ? A . Y e s .

Q. A n d  y o u  w ere  in stru cted  to get him  to m ake 
a statem ent to yo u ? A . I  w as in stru cted  to  find 
out w h eth er he h ad  h is h ern ia  b e fo re  th is r a il-
road  accident.

Q. A n d  th ere fo re  you  w en t to him  and h ad  a 
couple o f ta lk s  w ith  him ? A . Y e s , I  w en t over. 
O f course, I  could n ot te ll him  w ho 1 w as. W h a t 

w ould  be the use ?
Q. N o, o f  course you  could not te ll him  that. 

A f t e r  yo u  m ade one o rd er he im m ed iately  sta rte d  
to te ll yo u  about his h ern ia? A . N o, sir. I  called 
th ree  tim es b efo re  I  w a s able to ta lk  to him
about------ b e fo re  I  could  m ention h is basem ent

accident.
Q. Y o u  d id n ’t  m ention  it the first tw o  tim es, did  

you ? A . N o, I  did not. T h e th ird  tim e.
Q. T h e th ird  tim e did  y o u  m ention it?  A . I  

did.
Q. W h a t did yo u  sa y  to him ? A . I  noticed his 

hand w as h an gin g  dow n in  some fu n n y  w a y. I  
to ld  him w h at h ap pen ed  to  you. H e sa id  I  fe ll, 
and he sa id  he w ould  te ll m e the w hole s to ry  then. 
H e sa id  he h u rt his le f t  side, and th is  fa ll  also 
m ade his h ern ia  so m uch w orse.
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Q. A n d  he told: yo u  th a t m ade his h ern ia  
w o rse  ? A . So  m uch w orse, yes.

Q. D id n ’t he te ll you  th at he had a  fa l l  on the 
tro lle y  track ?  A . W e ll he h a s n ’t sa id  a w o rd  
about th is  tro lle y  accident.

Q. Y o u  knew  at the tim e th a t  yo u  w ent th ere 
10 th at he w as su in g  the P u b lic  S e rv ice  R a ilw a y  

C om pan y? A . I  did  not. I  w a s n ’t  to ld  a  w o rd  
to  th at effect.

Q. Y o u  w ere ju s t  to ld  to g et an adm ission  fro m  
him  th at he h ad  the h ern ia  b efo re  th is  accident? 
A . I  w as so to find it  out. T h a t is all.
R e-D irect E xa m in a tio n  by Mr. C a ffrey:

Q. W e re  yo u  told' to g e t an  adm ission  or to ld  
to find out w h eth er he h ad  a h ern ia  b e fo re  the 

20 accident or not? A . B e g  pardon ?
Q. W e re  y o u  to ld  s im p ly  to g et an adm ission  

o r w ere y o u  to ld  to in v e stig a te  the case to a s-
certa in  w h eth er or not he h a d  the h ern ia  b efo re  
th is? A . I  w as to ld  to in v e stig a te  his case.

M R . C A F F R E Y :  T h a t is all.

30
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H en ry  K e lse n — R eb u tta l— D irect.

Plaintiff’s Rebuttal Testimony.

H E N R Y  K E L S E N — (recalled .)

D irect E xa m in a tio n  by M r. K o e stle r :

Q. M r. K el'sen these tw o m en w ho w ere ju s t  on 
Vthe w itn ess stan d h ave sw o rn  th a t th e y  cam e to  10 
yo u r p lace and th a t y o u  to ld  them  th at yo u  had 
the h ern ia  b e fo re  y o u  fe ll  d ow n  on th e tro lle y  
track. D id  yo u  te ll them  th a t?  A . N o, sir.

Q. A s  a m a tter o f  fa c t  did yo u  ev er h ave the 
h ern ia  b efo re  yo u  fe ll on th e tro lle y  tra ck s?  A .
N o, never.

M R . K O E S T L E R :  T h a t is all.
M R . C A F F R E Y : N o questions.
M R . K O E S T L E R :  M r. C a ifr e y  d esires 

to  o ffer  the m ap. I  am  s o rry  I  h a ve  n ot 
seen it  before.

T H E  C O U R T : Y o u  both  rest w ith  the 
exception  o f th is m ap?

M R . C A F F R E Y : I  can p ro v e  the m ap, 
as the su rv ey .

M R . K O E S T L E R :  Y o u  sa y  it  is  a cor- 30 
rect rep resen tatio n ?

M R . C A F F R E Y :  Y e s .
M R . K O E S T L E R :  I  d o n ’t know  how  

yo u  a rr iv e  at the lines'.
M R . C A F F R E Y : I  can  p ro v e  th at and 

p u t M r. P re sto n  on.

40
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W illiam  E . P reston — fo r  D efendant— D irect.

Defendant’s Case (Continued).

W IL L I A M  E . P R E S T O N , a w itness produced 
on beh alf o f the D efendant being duly sworn ac-
cording to law , on his oath, s a ith :—

10 B y  the Court:

Q. Y o u  are a su rv e y o r! A . I  am.
Q. D id  you  m ake this m ap ! A . I  did.
Q. D oes it  tru ly  represent the situ ation ! A . I t  

does.
Q. W as it m ade from  a su rv e y ! A . A ctu a l 

survey.

2Q B y  Mr. C affrey:

Q. I  call your attention to certain  m arkings on 
either side here o f P o o r F a rm  R o ad ; w hat are 
th ose! A . T h ey  represent the cattle guards.

Q. A n d  this represents the------  A . The two
rails.

Q. T h is “ P R W ”  th at represents------  A . P r i-
vate righ t of w ay.

Q. A n d  this line here is a. ro a d ! A . T h is is  a
30 road.

Q., W ill you tell us the kind o f a road P oor 
F arm  R oad is !  A . T h a t is an ord in ary  d irt road 
about fifteen feet wide.

Q. F ifte e n  feet w id e! A . V e r y  positive road 

there;

B y  the Court:

Q. H ave you m arked the so called p la tfo rm !
40 A . W d l, this is only a filling of ashes, leveled  off 

like a. p latform .
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D irect-Cross.

' __________

B y  Mr. C affrey:

Q. T h is m arkin g here called p riv ate  road? A . 
T h at is a p riv ate  road.

Q. Do yon  know w hat th is road lead s to? A . 
N ot m yself. I  d id n ’t fo llow  it.

M R  C A F F R E Y : I t  is adm itted th is is

S the road  M r. D a ly  re ferred  to?
M R  K O E S T L E R :  I  d on ’t  know that. 
M R. C A F F R E Y : I  can prove it other-

wise.

10

Q. The scale is m arked on the m ap? A . One 
inch equals ten feet.

on
C ross-Exam ination by Mr. K enn edy:  u

Q. These cattle  guards, they are so arran ged  
that a tro lley  car can go righ t through? A . C e r-
tain ly.

Q. W h at are these two m arks here? A . T h at 
is the p lanking at the crossing.

Q. P lan k in g  in betw een the two ra ils  you  have 
designated? A . One p lank each side o f each ra il 
tw elve and one-half feet long. 30

Q. So th at the space in between the planks------
A . Is  leveled w ith  ashes.

Q. A n d  there is no wooden p latform  at this so 
called station  at all, is  there? A . No wooden 
platform .

Q. J u st a  level su rface o f earth  w ith  ashes on 
it? A . E a rth  w ith  fine ashes on the to p ; yes sir.

Q. A n d  th at is an irre g u la r  road? A . Y e s . It 
is not paved.

Q. A n d  designated b y  its  name it is a poor

40



114

W illiam  E . P resto n — fo r  D efen d a n t— C ross.

road ? A . I t  is  an o rd in a ry  co u n try  road. I t  is  
not s tr ic t ly  poor.

Q. Y o u  d id n ’t  w o rk  out th ere at n igh t, w hen 
it w as dark, did you ? A . N o, sir.

Q. Y o u  c a n ’t te ll us w h at it  looks lik e  out th ere 
w hen it  is  dark, can  yo u ? A . I  d o n ’t know.

10 B y  the C ou rt:
Q. H o w  w id e a re  the lin es o f the ro ad  as yo u  

h ave m arked  th ere  a t  the cro ssin g? A . T h e 
p lan ks are  tw e lv e  and on e-h alf fe e t  long.

Q. T h a t is th e w id th  o f the road ? A . T h e road  
is  a little  b it w id e r  than  th at. T he sides slope 
off. I t  is  about fifteen  feet. T h is  w ould  be an 
em bankm ent here, and th is  p a r t  is  leveled  o ff 
w ith  ashes and sm oothed o ff on th e  top. F ro m  

20 the side o f  each tra c k  o v e r  to  the road.
Q. I f  you  cam e b y  here w hich  side o f the cattle  

g u ard s  w ould  y o u  g et off, th is  side o r  this ? A . 
Y o u  w ould  h a ve  to  g et off th is side and yo u  w ould  
h ave to cross the cattle  gu ard s.
B y M r. K o e stle r :

Q. T h ese tw o b lack  lines in d icate  th e ra ils , do 
th e y  not? A . T h e tw o ra ils .

Q. A n d  on each side o f the ra il th ere is a 
30 g u tte r  or ditch? A . A t  the east side o f the b a l-

last, yes, sir. N ot each side o f the ra il.
B y  the C ou rt:

Q. A s  I  u n d erstan d  a fte r  the ca r p assed  th is 
ca ttle  g u a rd  it  stops a t  th is cro ssin g? A . Y e s , 
sir.

Q. A t  ¡the cro ssin g  on each side o f the tra c k  
fo r  a  d istan ce o f h ow  m an y  fe e t  back  is  th ere  a 
sand fillin g? A . A b o u t ten  feet.

Q. A b o u t ten  fe e t fro m  the tra c k  th ere is  fillin g  
a ll the w a y  across?  A . A ll  the w a y  across.

Q. A n d  then  the ro ad  lead s fro m  th a t o ff to
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some other place. T h is  is about tw e lv e  fe e t w ide?
A . W ell, a p p ro x im a te ly  fifteen.

Q. A n d  on each side o f th a t th ere is  a ditch?
A . T h ere  is  a  ditch.
B y  M r. K oe'stler:

Q. M r. P re sto n  d o n ’t yo n  know  th at th a t p lace 
w as fixed up b y  fillin g  in  d ire c tly  a fte r  th is acci- 10 
dent? A . N o, sir.

Q. Y o u  d o n ’t know  w h eth er i t  w as or not, do 
yo u ? A . N o, sir.

T H E  C O U R T : T h e m ap w ill be ad -
m itted  in evidence.

J O H N  M. D A L Y — (reca lled ).

B y  the C ou rt:  20

Q. W h ere  does P o o r  F a rm  lead  to? A . T h e 
P o o r  F a rm  R o ad  leads dow n to the old W ood- 
b rid ge-T ow n sh ip  P o o r  F a rm .

Q. On the north. A n d  on the south w h ere does 
it  lead  to ? A . T h a t com es aroun d  h ere and y o u  
go on down to W oo d b rid ge, or yo u  can sw in g  
aroun d here and go to M etuchen.

Q. W h ere  does th is o th er ro ad  lead? A . T h is  
road ? 30

Q. M arked  w h at? A . P r iv a te  road.
Q. W h ere does th a t go? A . I t  is  .not a p r iv a te  

road.

Q. B u t it  is  m arked  a p r iv a te  road. W h ere  
does it  go to? A . L e a d s  r ig h t  on dow n to S t. 
G eorge A ven u e.

B y  M r. C a ffrey :  4Q

Q. N ow  M r. D a ly  can yo u  te ll us w h eth er o r  not
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this------re fe rr in g  to the tracks . on the m ap
w hether or not the embankment or the ditch w as 
filled in a fte r  this accident or is th at the w a y  it 
has been since its construction? A . B een the 
same since construction. Since there has been a 
P oor F arm  stop, the condition o f the road is ju st 

10 the same.
Q. H ow  m any ye ars  ago is that? A . B etw een 

three and four.

Cross-Exam ination by Mr. K o e s t le r :

Q. W ill you  say  that since N ovem ber 1918 your 
com pany has not done an ythin g along its  tracks 
in the neighborhood o f P o o r F a rm  R oad? A . 

2q  P o s itiv e ly  done nothing since then.
B y  the Court:

Q. A t  this P o o r F arm  C rossing? A . A t  this 
P o or F a rm  C rossing.

M R. K O E S T L E R :  T h at is all.

A D J O U R N E D  U N T IL  1 :30 P . M.

30
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M otion fo r  D irection  of Verdict.

A F T E R N O O N  S E S S IO N  1 :30 P . M.

Motion for Direction of Verdict.

M R. C A F F R E Y :  I  m ove now  fo r  a* 
direction o f a verd ict, because the P la in tiff 1Q 
w as a tresp asser and we owed him  no other 
duty than freedom  from  w illfu l hurt.

T h at there is no evidence in  the case 
to show an y act of negligence on the p a rt 
of the D efendant w as the proxim ate cause 

of his in jury .

On the fu rth er ground that there is no 
evidence in the case, there is no p ro o f of 0 
any o f the allegations o f negligence set 
out in  the com plaint, th at is the proxim ate 
cause o f th is m an ’s in juries.

T H E  C O U R T : M otion w ill be denied 

and exception allowed.

E xcep tion  A llow ed— Seated A ccord in gly.
Judge.

M r. C a ffre y  sums up the case fo r  the D e-

fendant.

M r. K o e stler  sum s up the case fo r  the p lain tiff.

New Jersey state
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C h a r g e of t h e C o u rt.

U n i o n  C o u n t y  Ci r c u i t  C o u r t . 

O C T O B E R  T E R M  1 9 1 9 .

■ *• 0  H e n r y  K e l s e n

v s.

P u b l i c  S e r v i c e  R a i l w a y  C o m -

p a n y , a C o r p o r a ti o n

C o u r t’ s C h a r g e t o t h e J u r y , b y H O N . 

2 0   G E O R G E  S. S I L Z E R , C i r c u i t C o u r t J u d g e,

a s f o ll o w s :

G e n tl e m e n o f t h e J u r y :

O n t h e 1 9 t h o f N o v e m b e r, 1 9 1 8 , a b o u t 1 0: 3 0  

o ’ cl o c k i n t h e e v e n i n g, t h e p l a i n ti f f, a  m a n si x t y - 

e i g h t y e a r s o f a g e, w a s a t C h r o m e, N e w  J e r s e y , 

a n d d e s i r e d t o g o t o h i s h o m e a t R a h w a y . H e 

g g t o o k a c a r o f t h e d e f e n d a n t’ s a t C h r o m e, w e n t t o 

C h r o m e J u n c ti o n , c h a n g e d t h e r e f o r a c a r t h a t 

w o u l d t a k e hi m t o W o o d b ri d g e J u n c ti o n , f r o m  

w h i c h p o i n t h e w o u l d g o t o R a h w a y . H e a ll e g e s 

t h a t t h e c a r d i d n o t s t o p a t W o o d b ri d g e J u n c ti o n, 

b u t t o o k hi m b e y o n d, a n d w h e n h e c a ll e d t h e c o n -

d u c t o r’ s a t t e n ti o n t o i t, t h a t t h e c o n d u c t o r t o l d hi m 

t h a t h e w o u l d p u t hi m o f f a t t h e P o o r F a r m  R o a d, 

w h i c h w a s a b o u t t w o m il e s f r o m  h i s d e s ti n a ti o n —  

4 0  W o o d b ri d g e J u n c ti o n , g a v e hi m h i s t r a n s f e r ti c k -

e t a n d t o l d hi m t o u s e t h a t a n d t o t a k e t h e n e x t
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car, or a  car th a t m igh t com e a lon g  la te r , back to 
W o o d b rid g e  Junction. T h e  P la in t iff  fu rth e r  
states th at a fte r  stan d in g  th ere fo r  some tim e no 
ca rs  stopped, so th at he w a s not ab le  to fo llo w  the 
co n d u cto r’s in stru ction s, and he then proceeded 
to w alk  a lon g  the tra ck s o f th e d efen d an t com pany 
to w a rd  the d irection  o f W o o d b rid g e  Jun ction , and 
w hile on the w a y  fe ll and in ju re d  h im self and now  
sues fo r  dam ages a t y o u r hands. T h e testim on y 
also  is th a t th is w as a dark, ra in y  n igh t.

T h e claim  o f the p la in tiff  is  based  upon th e a l-
leg a tio n  o f n egligen ce, th at the ra ilro a d  com pany 
w as n egligen t, c a r e le s s ; th a t it  fa ile d  to p erfo rm  
som e d u ty  th at it  ow ed to the p la in tiff, and be-
fo re  yo u  can  find a v e rd ict in th is  case you  m ust 
be satisfied  th at th ere  w as some n egligen ce on the 
p a rt  o f the ra ilro a d  com pany, a ctin g  th ro u g h  its 
servan ts. T h e p la in tiff  claim s th a t th a t n e g li-
gence con sisted  in  the fa ilu re  o f the conductor to 
stop  the ca r a t W oo d b rid ge  Junction, or, i f  it  w as 
stopped, fa ilu re  to ca ll out th e sta tio n  and n o tify  
the p la in tiff  th at th e y  w ere a r r iv in g  a t the ju n c-
tion . I t  w as the d u ty  o f the ra ilro a d  com pan y to 
exercise  reason able ca re  in  th at p a rticu la r, b e-
cause th e ir  d u ty  w as to use reason ab le care  to 
c a r r y  the m an to his d estin ation , to the p lace fo r  
w hich  he had  p urch ased  a  ticket, and w hich tick -
et th e y  h a d  accepted. T h e p la in tiff  sa y s  th at th at 
w as not d o n e ; th a t the conductor fa ile d  u tte r ly  in 
c a rry in g  out his d u t y ; th at he did  not ta k e  him  to 
h is d e stin a tio n ; th a t he did  not g iv e  him  a reaso n -
able  o p p o rtu n ity  to g e t o ff th e r e ; and th a t it  w as 
due to th is  n egligen ce o f the conductor th at lan d -
ed him  a t th e P o o r F a rm  R oad.

10
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T h e defendant, on the o th er hand, sa y s  th a t is 
not so ; th at the con d uctor d id  exercise  care, and 
th a t he did p erfo rm  his d u t y ; th at th ere w as a 
carlo ad  o f people, and I  th in k  th e y  both  a g ree  
as to th a t;  th a t he took  the tickets as he w en t 
th ro u g h ; th at it w as not p ossib le  or p racticab le  

10 fo r  him  to rem em ber w h ere e v e ry  p a ssen g er w a n t-
ed to a lig h t; but th at he stopped h is car at W ood- 
b rid g e  Ju n ction  and th a t he called  out th e station , 
and th at he exercised  th e c a re  th a t he should e x e r-
cise fo r  h is p assen gers, and th at it w as not due to 
an y  carelessn ess on his p art.

So you  see the first question  th at con fro n ts you  
is th at o n e : W a s  th ere carelessn ess on th e p a rt 
o f  th is conductor in  c a rry in g  th is m an beyond his 

20 station . I f  the cqnductor w as not careless, i f  the 
con d uctor p erfo rm e d  his d u ty  and stopp ed  a t  th is 
sta tio n  and called  out the station  in  an audible 
voice, so th at th e p a ssen g ers  could h ea r it, and 
g a v e  the p a ssen g er a reason ab le tim e to a ligh t, 
then the com pan y p erfo rm ed  its  d u ty  and there 
could be no re co v e ry  in  th is  case. On th e other 
hand, i f  the conductor fa ile d  to do th a t and w as 
n egligen t, and b y  reaso n  o f h is carelessn ess the 

^  m an w as ca rr ie d  beyond his station , then you  
m ay find th at th ere  w as n egligen ce and the p la in -
t if f  could at lea st reco ver fo r  h a v in g  been taken 
to th is P o o r  F a rm  R o a d  station , an d  i f  he su ffered  
an y  dam age b y  sim p ly  bein g taken  to th a t p lace 
he could reco v e r w h at th at dam age is. A p p a re n tly  
it  w as p ra c tic a lly  n oth in g u p  to  th a t point, or 
v e r y  little . H e su ffered  som e inconvenience, un- 

.j doubtedly.
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T h e m ain claim  in  th is case is  th at he su ffere d  
dam age w hen he le ft  th ere  and p roceeded on his 
w a y  back to W oo d b rid ge  Jun ction . T h e question  
a rises, is  th a t in ju r y  ch argeab le  to th e d efen d an t 
com pany, and th a t depends on w h eth er th is in -
ju r y  th at he received  w as the p ro xim ate  resu lt, 
the d irect resu lt, the n a tu ra l resu lt o f the com -
p a n y ’s n egligen ce in  ta k in g  him  p a st h is station . 
W a s  the n eg ligen ce  o f the com pany, i f  it  existed , 
the efficient cause, or the cause th a t n ece ssa rily  
set the oth er causes in  m otion? T h a t is  w h a t you  
a re  con fron ted  w ith. T h e  m an w as a t th is s ta -
tion, it w as a d a rk  n igh t, a m an six ty-e ig h t y e a rs  
o f  age, it w as ra in in g, he w as u n fa m ilia r  w ith  th is 
situ ation , it  w as n e a rly  m id night. H e sa id  he 
looked about and saw  n othin g th ere except the 
ra ils  and ditch  on e ith er s id e ; and you  h ave h eard  
the d escrip tio n  o f the scene b y  the w om an who 
w as there, and th e  child, and also b y  the su rvey o r, 
and M r. D a ly , who d escribed  the situ ation . T h ere  
he w a s a t th at tim e o f n igh t and in  th a t situation . 
T h e contention o f the p la in tiff  is  th a t he w as con-
fro n te d  w ith  a  d ecision  e ith er to s ta y  a ll n igh t 
exposed  to the ra in  and the w eath er, on th e 18th 
o f N ovem ber, at m id night, or to g et out o f  th ere 
b y  the on ly m ethod and on ly w a y  th at w as a p p a r-
ent to h im ; and th at he chose th at w a y , a lth ou gh  
it  w as upon the ra ilro a d  tra c k ; and th e p la in t if f ’s 
contention is  th at th at w as the th in g  w h ich  a re a -
son ab ly  prud en t m an w ould  do, it  w as the n a tu ra l 
th in g  fo r  a m an to do u n d er those circum stances, 
and th at fo llo w in g  th at n a tu ra l and p ru d en t th in g  
w hich  cam e to his m ind he w ent upon th is track. 
A n d  the contention o f the p la in tiff  is  th at the in-
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ju r y  he rece ived  w as the n a tu ra l and d irect resu lt 
o f  bein g p u t o ff a t th is station , because it w as the 
on ly prud en t th in g  fo r  him  to  do, and as a con-
sequence o f the d e fe n d a n t’s n egligence.

T h e  d e fe n d a n t’s contention is  th at th at w as not 
the p ro p er th in g  to do, and th is w as not th e d irect 

10 resu lt o f the co m p a n y ’s n egligen ce, i f  th ere  w as 
n egligen ce. T h a t he had been p u t at a  p lace 
w h ere he w as sa fe , and th at he had no r ig h t, in  
the exercise  o f h is ju d gm en t there, in  the s it-
uation  th at existed , to go upon the ra ilro a d  track. 
T h a t i f  he fou n d  th a t he w as le ft  th ere, th at he 
should h ave in v estig ate d , and th at he could h ave 
found, i f  he did  not a lre a d y  know , th at there w ere 
roads th ere th a t led  to  some p lace w h ere he m igh t 

20 s a fe ly  proceed to his home.
So yo u  see th at b rin g s up the question, w as th is 

in ju r y  the d irect resu lt o f  the n egligen ce o f the 
com pan y in  le a v in g  him  at th is p lace.

T h ere  is  an oth er question  th a t con fron ts you  
t o o : E v e n  i f  it  w as the d irect resu lt o f the com -
p a n y ’s n egligen ce, you  m ust also exam ine the con-
duct o f th e p la in tiff. T h e p la in tiff  w en t upon a 
ra ilro a d  track , and the law  in  th is S ta te  is  th at 
a person  who goes upon a ra ilro a d  tra ck  is  a tre s -
p a sser ; th a t it is  u n law fu l fo r  a p erson  to go upon 
the ra ilro a d  tra ck  unless he w as em ployed b y  or 
connected w ith  the ra ilro a d  com pany. A n d  i f  he 
is h it b y  a  car, he is g u ilty  o f co n trib u to ry  n eg li-
gen ce; and i f  th is m an h ad  been h it b y  a car 
I  w ould  h ave been com pelled, under the law , to 
te ll y o u  th a t there could be no reco very . In  fact, 
I  w ould  h ave  p ro b ab ly  h ad  to take it  a w a y  from

• • i

v o u r  con sid eration  a ltogeth er. B u t  the statu te
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does not sa y  in  th is  case th a t w here a m an w alks 
on the tra ck  and is  hurt, th a t th a t is  co n trib u to ry  
n egligen ce. I t  sim p ly  sa y s  th at it  is  u n law fu l. 
So  th e d efen d an t contends th a t the p la in tiff, in  
w a lk in g  on th is track , not on ly knew  th a t it  w as 
u n law fu l, because th e  la w  p ro v id e s th at it  is, but 
he knew  in ad d ition  to  th a t th a t th is  w as a  p lace 
n ot p ro v id ed  b y  the com pan y fo r  p eople to w a lk  
on, th a t i t  w a s a  p lace w h ere c a rs  go, and th a t it 
w as esse n tia lly  a dan gerou s p lace fo r  him  to be, 
and th a t w hen he w ent upon th is  tra c k  he p u t h im -
se lf  in  a p lace o f d an ger, and th at it  w as his own 
carelessn ess in  g o in g  upon th is tra c k  th a t p ro -
duced the in ju r y  he rece iv e d ; th a t he m ust h ave  
known,— on a d ark  n igh t, a m an o f h is age, and 
ra in in g , a ra ilro a d  track , ca rs  com ing along, a 
p lace w hich  w a s not p ro v id ed  fo r  p ed estrian s, 
th at he m ust h ave know n— th a t the n a tu ra l resu lt 
o f  th a t w ould  be th at he w ould  be in ju red .

S o  th a t i f  the p la in tiff, in  y o u r  jud gm en t, w as 
g u ilty  o f co n trib u to ry  n egligen ce, or, i f  h is n e g li-
gence w as the on ly th in g  th at p rod uced  th is, then, 
o f course, he could not recover. I f ,  on the other 
hand, yo u  find th a t he w as not careless, o r  n e g li-
gen t ; th a t finding h im self in  th is  situ atio n  he took 
the on ly w a y  out, and th a t n o tw ith stan d in g  care 
on his p a rt  he w as n everth eless in ju red , then, o i 
course, he w ould  not be g u ilty  o f  co n trib u to ry  
negligence.

I f  yo u  find th a t th ere  w as no n egligen ce on th e 
p a rt  o f  the com p an y th en  y o u r  v e rd ict w ould  be 
no cause o f action. I f  you  find th a t the m an him -
se lf w as g u ilty  o f co n trib u to ry  n egligen ce, y o u r  
v e rd ict w ould  be no cause o f action. On th e other
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hand, i f  yo u  find th a t the com pan y w as n egligen t, 
and he w as not, then you  m ay  find a v e rd ict fo r  
such dam ages as w ere  the d irect and n a tu ra l and 
p roxim ate resu lt o f  th e d e fe n d a n t’s negligence. 
T a k e  those up in  tw o s e c tio n : F ir s t ,  th ose w hich 
fo llow ed , i f  any, from  bein g p u t a t th is  s ta tio n ; 

10 and then second, i f  you  find it  w as the p roxim ate 
re su lt o f th e negligen ce, th o se  w hich  fo llo w ed  
a fte r  he g o t upon the track .

F o r  in ju rie s  o f th is ch a ra cter the elem ents th a t 
you  m a y  con sid er are, first, the p ain  and su fferin g  
a p erson  has h a d ; the effect upon th e h ealth  o f 
the p e r s o n ; the b od ily  in ju ries  sustained , in w hich 
yo u  m ay  con sid er w h eth er th ey  are  p erm an en t or 
tem p orary . T h e  a lleg atio n  here, I  u nderstand , 

^  is  th at th ere  w as a ru p tu re , and th a t th at is  a 
perm an en t condition. Y o u  w ill h ave  to ta k e  the 
testim on y and determ ine w h eth er th at cam e from  
th is fa ll, o r w h eth er he had it  before. Y o u  m ay  
consider the sum s expended in en d eavo rin g  to 
cure h im self, b y  w a y  o f d o c to r ’s b ills, and th in gs 
o f th at kind. Y o u  m a y  also con sider as an  elem ent 
o f dam age the sum s he lo st b y  reason  o f h is fa il-  

gQ u re to fo llo w  h is business, i f  h e rece ived  these in -
ju rie s  at th is t im e ; the loss o f earn in g  p o w e r ; and 
h a v in g  cast a ll th ese elem ents into a sum, to re -
turn  such sum as w ould  com pensate the p la in tiff  
fo r  b is loss. So, i f  you  find fo r  the defendant, 
y o u r v e rd ict is  no cause o f  action. I f  yo u  find 
fo r  the p la in tiff, yo u  assess such sum  as w ill com -
p en sate him  fo r  th ose in ju rie s  w hich are the d irect 
and p ro x im a te  resu lt o f the n egligen ce o f  the de- 

4q  fen dan t.



1.25

Charge o f the C ourt.

I  h ave been asked  b y  the d efen d an t to ch arge  

som e req u ests:

“ 1 . T h e  d efen d an t w as not ch arged  
w ith  the d u ty  o f c a rry in g  th e p la in tiff  s a fe -
ly , bu t its  d u ty  is  lim ited  to  the exercise  o f 
a  h igh  d egree  o f c a r e .”

I  so ch a rg e  you.

” 2. T h e  p la in tiff  w a s a tr e s p a s s e r .”
I  ch arge  yo u  th at, gentlem en. T h e p la in -

t if f  h ad  no r ig h t upon th is  track , had  no 
r ig h ts  on it  a t a ll, so fa r  as re la tion sh ip  ex-
isted: betw een  him  and the com pany. T he 
com pan y d id  not owe him  a n y  d u ty  to  
keep  th at tra c k  sa fe  to w a lk  on, e ith er b y  
keep in g  cars o ff it, or h a v in g  cars w atch  
fo r  him , or m ake his fo o tin g  sure. T h e 
on ly w a y  th at com es b e fo re  yo u  is  w h eth er 
th is in ju r y  w as the d irect and p roxim ate  
resu lt o f th e  n egligen ce, and his bein g upon 
the tra ck , w h eth er th a t w as th e  n a tu ra l 
th in g  fo r  him  to do in  the circum stances, 
in  o rd er to  c a r r y  him  home.

” 3. In  o rd er to p erm it the p la in tiff  to 
reco ver fo r  his in ju rie s  it  m ust be show n 
th a t the d efen d an t w as g u ilty  o f some act 
o f  n egligen ce th a t hum an fo re s ig h t could 
an ticip ate . ’ ’

I  so ch arge  you.

” 4. In  o rd er to p erm it the p la in tiff  to 
reco ver it  m ust be show n th a t not on ly w as
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the negligence o f the ¡defendant a probable 
cause, but it m ust also be the exclusive 

acuse. ’ ’
I  so charge you, gentlem en.
“ 5. I f  the defendant w as negligent 

under the circum stances in this case, and 
10 the p la in tiff  h im self w as negligent, you

m ay d isregard  the d efen d an t’s negligence 
and consider the p la in tiff ’s negligence as 
com plete bar to his righ t o f actio n .”

I  so charge you.

6. I  refuse.

2q  M R. C A F F R E Y  : I  ask an exception.

T H E  C O U R T  : E xcep tion  w ill be allow -
ed fo r  refu sal to charge.

E xception  A llow ed — Sealed A ccord in gly.
J  udge.

M R. K O E S T L E R  : I  would like to note 
a gen eral exception to th at p a rt o f Y o u r 

^  H o n o r’s charge in which you  say  he w as
a tresp asser.

E xception  A llow ed — Sealed A ccord in gly.
Judge.

M R. K O E S T L E R :  A lso  to th at p a rt 
w hich relates to the negligence m ust be 
the exclusive cause.

40 T H E  C O U R T : A s  I  understand M r. 
C a ffr e y ’s request it is that it w as the negli-
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gence o f the com pany and nobody else, ex-
clu sive ly  the negligence o f the defendant.

M R. K O E S T L E R :  I  do not so under-
stand his request.

T H E  C O U R T : T h at is w hat you  want, 
is n ’t it?

M R. C A F F R E Y :  Y es.
T H E  C O U R T : I t  cannot be anybody 

e lse ’s negligence in this case. N obody else 
is alleged.

M R. K O E S T L E R :  I  understand that.
T H E  C O U R T : M y thought is that the 

m an m ay have been a  tresp asser on the 
track  and notw ithstanding that the dam ages 
m ay have been the d irect and proxim ate 
result o f the negligence. T h e  negligence 
does not arise from  any d u ty  the com pany 
owed him, b y  being on the track, but from  
being put off.

M R. C A F F R E Y : I  w ill take an excep-
tion to that.

T H E  C O U R T : I  am ju st statin g  this 
fo r  counsel, not fo r  the ju ry . I  w ill not 
allow  an exception to that, M r. C affre y . I  
am not ad d ressin g the ju ry , and I  do not 
presum e the gentlem en heard it. I f  you  
did, d isregard  it.

M R. C A F F R E Y : I  ask an exception to 
th at portion  o f the charge w herein Y o u r  
H onor said i f  the conductor fa iled  to call 
out it w as negligence.

T H E  C O U R T : I  did not sa y  that.
M R. C A F F R E Y : I  think you  did.
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T H E  C O U R T : I  w ill allow  you an ex-
ception to that, in connection w ith  w hat I  
said  later.

E xcep tion  A llow ed — Sealed  A ccord in gly.
J  udge.

M R. C A F F R E Y :  The other p art, th at 
p a rt w here you say, i f  he w as confronted 
w ith  the situation  that it  w as the only w a y  
to g et out, I  believe you  said  he w as ju s ti-
fied in w alkin g the tracks.

T H E  C O U R T  : I f  I  said  th at I  w ill g ive  
you  an exception to it.

E xception  A llow ed — Sealed  A ccord in gly.
J  udge.

T H E  C O U R T  : T he p la in tiff asks me to 
charge you this :
“ I f  you are satisfied from  the evidence that 
the defendant b y  its  agents placed K elsen  
in the dilem m a in which he found him self 
upon being le ft  o ff the car at P o or F arm s 
Station, he w as not obliged to use the v e ry  
best judgm ent which could be exercised by 
anybody but he w as only obliged to use 
reasonable care and such prudence as an 
ord in ary  person would use under the c ir-
cum stances. ’ ’

I  so charge you.
M R. C A F F R E Y :  I  take an exception 

to that.

E xcep tion  A llow ed— Sealed  A ccordin gly,
J  udge.
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M R . C A F F R E Y : I  ask  an exception to 
th at p art o f your ch arge which relates to 
his dam ages fo r the loss, such sums he lost 
b y  reason o f earn in g p o w e r; I  take excep-
tion  to th at because there is no evidence in 
the case upon w hich yon could predicate any 
m easure o f dam ages as to his earnings.

T H E  C O U R T : Y e s. I  understood he 
said  he could not do h a lf the w ork he could 
before.

M R. C A F F R E Y : T here is no evidence
of any profits, and no evidence o f an y ex-
penses and, th erefore, the ju r y  cannot base 
any intelligent estim ate upon w hat he lost.

T H E  C O U R T : In  th at situation  I  un-
derstand the C ourts hold th ey h ave to do 
the best th ey can.

E xcep tion  A llow ed — Sealed  A ccord in gly.
J  ndge.

Defendant’s Requests to Charge.

(1)
4 * The defendant w as not charged w ith  the duty 

o f ca rry in g  the p la in tiff sa fe ly , but its  du ty is  lim -
ited  to the exercise o f a high degree o f care. ’ ’

(2) •

“ The p lain tiff w as a tre sp a sse r .’ ’

(3)

‘ ‘ In  order to perm it the p la in tiff to recover fo r  
his in ju ries it  m ust be shown th at the defendant
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w as g u ilty  o f some act o f negligence that human 
foresigh t could a n tic ip ate .”

(4)

“ In  order to perm it the p la in tiff to recover it 
10 shown that not only w as the negligence

o f the defendant a probable cause, but it  m ust also 
be the exclusive cau se .”

(5)

I f  the defendant w ere negligent under the c ir-
cum stances in this case, and the p la in tiff him self 
w ere negligent, you m ay d isregard  the defend-
a n t ’s negligence and consider the p la in tiff ’s negli- 

20 gence as com plete b ar to his righ t o f actio n .”

(6)
“ I f  the p la in tiff w as put o ff a t P o o r F arm  R oad 

and the p la in tiff le ft this place, the defendant is 
not liable fo r  an y in ju ries received subsequent to 
his leavin g P o o r F arm  R oad, and on the p riv ate  
righ t o f w a y .”

30

40
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Grounds of Appeal.

(F iled  M arch 15th, 1920.)

H e n r y  K e l s e n , }

P la in tiff-A p p ellee, /A ctio n  at L a w  10

P u b l i c  S e r v i c e  R a i l r o a d  'C o m - [ C oun ty Cir-

T A K E  N O T IO E  that the fo llow in g are the 
grounds which the defendant-appellant w ill u rge 
w hy the judgm ent h eretofore rendered in  the 
above entitled cause should be set aside,—

1. B ecause the court, although requested so to
do b y  the attorn ey o f the defendant-appellant, re- *** 
fused to nonsuit the p laintiff-appellee.

2. B ecause the court, although requested so to
do by the attorn ey o f the defendant-appellant, 
refused  to d irect a  verd ict in  fa v o r  o f the defend-
ant-appellant, which direction  w a s asked fo r  on 
the ground that the p laintiff-appellee w as a tre s-
p asser to whom no duty w as due except to re fra in  
from  w ilfu lly  in ju rin g  him. 40

vs.
On A p p ea l 
F ro m  U nion

PANY, cuit Court.

D efendant-A ppellant.

To S A M U E L  K O E S T L E R , E sq., 
A ttorn ey o f P la in tiff-A p p ellee,

2Q

S ir :



132

Grounds o f A ppeal.

3. B ecause the court, although requested so to 
do by the attorn ey o f the defendant-appellant, re-
fused to d irect a verd ict in fa v o r  o f the defendant, 
such request being based upon the ground that 
there w as no evidence in the case to show an y act 
o f negligence on the p a rt o f the defendant-appel-

10 lant th at w as the proxim ate cause o f the in ju ry  of 
the p laintiff-appellee.

4. B ecause the court, although requested so to 
do by the attorn ey o f the defendant-appellant, re-
fused to charge as fo llo w s: “ 6. I f  the p la in tiff 
w as put o ff at P o o r  F a rm  R oad and the p la in tiff 
le ft this place, the defendant is not liable fo r  any 
in juries received subsequent to his leavin g  P ooi

20 F arm  Road, and on the p riv ate  righ t o f w a y .”
Y o u rs  tru ly ,

L E F F E R T S  S. H O F F M A N , 
A tto rn ey  o f D efendant-A ppellant.

D ated M arch 5, 1920.

(E n d orsed  w ith  acknow ledgm ent o f service.)

30
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C O U R T O F E R R O R S A N D A P P E A L S

— 1        '  * ---------   ’i

H e n r y  K e l s e n , 

Pl ai n tiff - R e s p o n d e n t,

v s. ► O n A p p e al.

P u b l i c  Se r v i c e  Rail r o a d  C o ., 

D e f e n d a n t - A p p ell a n t.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _   - - j

B R I E F F O R H E N R Y K E I S E N .

T h e pl ai n tiff, H e n r y K el s e n, a g e d si x t y - ei g h t 

y e a r s, w a s a c c e p t e d b y d e f e n d a n t a s a p a s s e n g e r 

o n N o v e m b e r 1 9 , 1 9 1 8  t o b e c a r ri e d a n d c o n v e y e d 

f r o m C h r o m e J u n c ti o n t o t h e s t a ti o n k n o w n a s 

W o o d b ri d g e J u n c ti o n. H e h a d i n h i s p o s s e s si o n a 

ti c k e t i n d i c a ti n g hi s d e s ti n a ti o n, w hi c h ti c k e t w a s 

c oll e c t e d b y t h e c o n d u c t o r o f t h e c a r ( C., p. ) . 
T h e r e w e r e o t h e r p a s s e n g e r s w h o d e si r e d t o g e t o ff 

a t W o o d b ri d g e J u n c ti o n ( C., p . 3 5 ^ 4 * ) . T h e c a r 

di d n o t st o p a t W o o d b ri d g e J u n c ti o n, ( C L. P $ S 
alt h o u g h t h e c o n d u c t o r t e s tifi e d i t di d ( P < r h e p a s -

s e n g e r s u p o n b ei n g c a r ri e d p a s t W o o d b ri d g e J u n c -

ti o n i n t e r r o g a t e d t h e c o n d u c t o r a n d w e r e fi n all y 

p u t off a t t h e n e x t d e si g n a t e d s t a ti o n, P o o r F a r m s 

R o a d, a n d gi v e n b a c k t r a n s f e r ti c k e t s w hi c h t h e 

c o n d u c t o r t ol d t h e m t o u s e i n g oi n g b a c k ( C., p.

P o o r F a r m s h a d n o s h elt e r w h a t s o e v e r 

( O., p . ¿ 3 - i f ) , a n d t h e t h r e e p e o pl e w h o w e r e p u t 

o ff a t t h i s s o - c all e d s t a ti o n c o ul d n o t s e e a n y r o a d 

o r m e a n s o f g e t ti n g o u t o f t h ei r dil e m m a, ( C., p.

A  c a r c a m e t o t h e m w hi c h w a s g oi n g
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toward W oodbridge Junction but refused to stop 
and take them on as passengers. They proceeded, 
after w aiting a reasonable time, to w alk back 
toward W oodbridge Junction along the right of 
way of defendant (C., p .& £3  )• I t  was a dark 
storm y night, raining very heavily and the p lain-
tiff and the people w ith him were unable to see 
anything except the right of w ay along which they 
walked (C., . In taking this w alk back
the plaintiff stumbled and fell and sustained 
bruises and a hernia (C., p. UopQ ). The two doc-
tors produced by the defendant, as well as the 
p laintiffs’ physician a ll testified that the man was 
suffering from hernia. The ju ry  decided every is-
sue of fact in favor of the plaintiff and gave him 
a verdict of One thousand dollars.

From  the judgm ent entered upon this verdict the 
defendant appeals to this court and assigns four 
grounds of a p p e a l:

1. That there should have been a non-suit as 
requested by defendant.

2. T hat a  verdict should have been directed for 
defendant on the ground th at p laintiff w as a tres-
passer.

*3. That a verdict should have been directed for 
defendant because there w as no evidence of a neg-
ligent act,

•
4. And because the T ria l Judge refused to 

charge as requested by defendant.

I .

The first three of these requests may be dispensed 
with by saying that the w eight of evidence was 
that the p laintiff and two other passengers were 
carried past their station, set down at the second 
N ation beyond on a dark rainy night without the



defendant providing any covering or shelter w hat-
soever; that the conductor told them to use the 
transfer which he had provided to go back to Wood- 
bridge Junction on the next car, and th at such car 
failed to stop and take on these passengers (C., 
P )•

This story if  believed by the ju ry, and their ver-
dict shows it  was believed, established a cause of 
action in favor of p laintiff and would preclude 
either a non-suit or a directed verdict, as requested 
by the defendant,

10 Corpus Juris, 824.

II.

The Request to Charge.

The appellant assigns his sixth request, which 
w as not charged as his fourth reason for reversal 
of the judgm ent, T h at request is in this language:

“ I f  the p lain tiff was put off a t Poor Farm s 
Road and the p lain tiff le ft this place, the 
defendant is  not liable for any in ju ry  re-
ceived subsequent to his leaving Poor Farm s 
Road and on the private right of w ay.”

The evidence of the p lain tiff shows that he and 
the other passengers waited a t Poor Farm s Road 
for some time. The plaintiff says two or three cars 
passed him (C., p . ^  % ) and the other witnesses 
say one o r tw o cars passed them (C. p .l&f (rf ), 
and that said cars did not stop to take them on, 
and th at there w as nothing left for them to do but 
to w alk back along the right of way. It m ust be 
remembered that these people were w aitin g on the 
railroad track in w inter on a  dark rainy night near 
the hour of m id n ight; they were strangers to that
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locality, did not know which w ay to go and could 
see no buildings for shelter of any kind. I f  the re-
quest w as good, these people would have to remain 
in this heavy rain from m idnight until probably 
daybreak, or later, and that is not w hat a  reason-
ably prudent or sensible person would do. The 
p lain tiff and the other passengers used the best 
judgm ent at their command and sought the only 
exit they knew, to w alk back on the right of w ay 
to the station past which they had been carried by 
defendant’s negligence.

I fa il to see how there is any other questions be-
fore this court for consideration; there were no ex- >
ceptions taken by defendant to any other rulings 
o f the T ria l Judge nor to the charge to the ju ry  and 
there are no grounds for reversal alleged which 
have for their basis any objection or exception 
taken during the trial, excepting the four which are 
expressly set out above.

It is true that by Section 55 of the R ailroad A ct 
it is made unlaw ful for any person other than those 
connected w ith or employed upon the railroad to 
walk along the tracks, but th at section cannot now 
come before this court for construction, because 
there is no ru lin g by the court below which is now 
properly here as the subject for review.

There is no decision in this state which is on all 
fours w ith the case at issue, but there are numerous 
cases founded upon good reasoning which support 
such a recovery and a few  of those cases a r e :

Reinard  v. Bloom sburg R y ; Co. (P a .) ,
77 A tl. 560.

Terre H aute Co. v. H unter  (In d .), I l l  
N. E. 344.

Terre H aute Co. v. B uck, 96 Ind. 346.
Taber v. D. L. & W. R. R. Co§  71 N. T .

489.
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K entucky R. R. v. B iddles, 34 S. W . 94.
Pittsburgh R. R . Co. v. K litc h , 11 Ind.

App. 290, 37 N. E. 560.
N. Y . R. R. Co. v. Doan, 115 Ind. 435.
Indianapolis R, R. Co. v. Barnes, 35 Ind.

App. 488, 74 N. E. 583.
W inkler  v. St. Louis R. R. Co., 21 Mo.

App. 99.

The case of Robertson  v. W est Jersey R. R . Co., 
79 N. J. L. 186, is  not in point, because there the 
trolley car stopped along a c ity  street, and the 
p laintiff became a pedestrian, thus necessarily ter-
m inating the relation of carrier and passenger. The 
p laintiff here comes squarely w ithin the language 
used in the case of K entucky R. R. Co. v. B uckler, 
100 S. W . 328, 8 L. It. A . N. S. 555, where the court 
in commenting upon the right to recover where the 
person w as injured in w alking back s a id :

“ In such a case the Company has not per-
formed its  contract and in effect he is still

a passenger until he reaches the station.” 
A nd again in Terre H aute Co. v. H unter {supra), 

the court s a id :
f

“ W hen the relation of carrier and passen-
ger is once established, it  continues until 
term inated by the voluntary act of the pas-
senger or by the act of the conductor under 
circum stances ju stify in g  its term ination and 

* extends to the arrival of the passenger at
his destination. I t  cannot be said that the 
act of decedent in this case voluntarily  
term inated the relation because he w as put 
off a t  a w rong stop w ithout knowledge or 
consent where he was unacquainted witli the 
Surroundings.”
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A n d  in  our own state in  Y oungs  v. Gamden Ry. 
Go., 61 M  J. L. 193, it. w as held th a t the g iv in g  of 
in struction s by a  conductor as to  the m ethod to 
be used in returning, w as b in d in g  upon the Com -
pany.
. O ther cases in our state  which have a s lig h t bear-
in g  are :

W ayland  v. Gons. Go., 61 N. J. L. 606.
Newark Ry. Go. v. M cGann, 58 N. J. L. 

642.
W algner v. Jersey Gity Ry. Go., 71 N. J .

L. 356.
F a u lk  v. N. J . 8 usque & W strn. Ry. Go., 

56 N. J. L. 380.
E x to n  v. G. R. R. Go., 62 N. J. L. 7.

I t  seems clear th a t it  m ust be agreed th at when 
the P u b lic  Service R ailroad  Com pany carried  the 
p la in tiff past his designated station  and p u t him 
o il a t a  dark cou n try p lace w holly unprotected, and 
the conductor gave p la in tiff a  ticket for the p u r-
pose of p erm ittin g him  to  ride back on the next 
succeeding tra in  to his proper destination, and th at 
such tra in  refused to stop and take on the p lain tiff, 
th at the p la in tiff has surely established a  good 
cause of action and th a t the ru lin g  of the T ria l 
C ourt in  refu sin g a non-suit or a  directed verdict 
w as correct and proper.

A s I have above outlined, the request to charge, 
w hich is now urged fo r  reversal, is not only im -
proper under the law , but under th e fa cts  o f the 
case w as too broad and it  m ay also be said th at it 
com bined tw o propositions, therefore the T ria l 
ju d g e  w as justified in  refu sin g to so charge.

A n appellate cou rt w ill not review  a  question 
t hat has not been leg a lly  raised in the low er court.

Sm ith  v. W ahl, 88 N. J. L. 623.
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This court w ill not consider the question of ex-
cessive damages on appeal from  a  judgm ent a t law.

K litc h  v. B etts, 89 N. J. L. 348.

I t  is not error to refuse a request to charge sev-
eral propositions if  any of them are bad.

Consolidated Traction Co. v. Chenowith, 
58 N. J. L.

In D . L. & W. R. R. v. Trautwein, 52 N. J. L. 
169, etc., this court held th at although under the 
statute it'w as unlaw ful for a person to ride on Sun-
day, that such wrong doing or unlaw ful act would 
not deprive such person of her cause of action. A nd 
so it  is w ith H enry Kelsen. I f  he w as doing some-
thing contrary to the law  in w alking upon the ra il-
road tracks of the defendant, that of itself would 
not deprive him of his cause of action, because in 
the first place there existed between him and the 
defendant company the relation of passenger and 
carrier, and in the second place the language of 
the statute is so peculiar th at by its express la n -
guage it  does not make a person w alkin g along 
the tracks gu ilty  of contributory negligence un-
less injured by an engine or car. I f  the legislature 
intended to deprive all persons of causes of actions 
arising on railroad tracks they would have used 
express language for that purpose, but it is evi-
dently the intention to only save harmless railroad 
companies from certain causes of action. So that 
on one hand, it  being established that K elsen was 
w aiting on the righ t of w ay of defendant at the 
express command of defendant’s conductor in or-
der to be reconveyed to W oodbridge Junction, 
and the cars or trains of defendant refused to stop 
and so re-carry Kelsen, and the situation being 
that there w as no other visible means of extricating
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him self from  the position in which he w as placed 
by the negligence of the defendants, he sought the 
only exit which presented itself to him, namely, to 
w alk back on the righ t of way, and if, as under 
the decisions above stated, the relation of passen-
ger and agent then continued, K elsen w as within 
the language of the statute, connected w ith the 
R ailroad Com pany and the T ria l Judge was wrong 
in tellin g the ju ry  that K elsen w as a trespasser. 
Kelsen was not a trespasser but w as on the right 
of w ay as a m atter of right. A nd on the other 
hand the error committed by the learned T rial 
Judge w as against the p lain tiff and probably held 
the dam ages to a less am ount than the ju ry  other-
wise would have awarded, but the defendant can-
not take advantage of that error here for two rea-
sons; in the first place the defendant w as*not 
harmed by that error, and in the second place the 
defendant has not taken exception to that p art of 
the Judges’ charge.

It  is therefore most respectfully subm itted that 
this case was fu lly  and fa ir ly  tried before the ju ry  
as a question o f  fact. A lthough the Judge’s charge 
may not have been correct in  every p articu lar re-
spect, it  clearly  presented to the ju ry  the ques-
tion upon which they w ere to render their verdict, 
and the verdict as rendered does substantial ju s-
tice between the parties. I t  is therefore urged that 
inasmuch as no exception w as taken to the charge 
and as all other reasons assigned are w ithout sub-
stantial foundation, that the judgm ent below should 
be affirmed with costs.

R espectfully submitted,

S A M U E L  K O E S T L E R ,

O f Counsel for Respondent.

[4544]
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New Jersey Court of Errors and Appeals

He n r y  K e l s e n ,
P la in tiff-A p p elle  e,

vs.
P u bl ic  Serv ice  Rail r o a d  Co mpa n y ,

D efendant-A ppellant.

BRIEF OF DEFEN D AN T-APPELLAN T.

I.

State of the Case.

The defendant operates as a railroad  com pany, and on a  p riv ate  
righ t o f  w ay.

T he p la in tiff boarded a  car a t Chrom e intending to go  to R a h -
w ay. H e w ent to Chrom e Junction and w as there given  a tra n sfe r  
to W oodbridge Junction. H e thereupon tra n sfe rre d  to another 
car and proceeded tow ard  W oodbridge Junction. T h ere is  a d is-
pute as to w hether o r  not the car stopped a t W oodbridge Jun c-
tion, and w hether or not the conductor called out any such station. 
F o r  the purpose o f this appeal such dispute m ust be resolved  in  
fa v o r  o f  the p la in tiff. A fte r  p assin g W oodbridge Junction the 
conductor g ave  to the p la in tiff and to two oth er persons, a 
wom an and a  yo u n g ¡girl, tickets to enable them  to g e t back to 
W oodbridge Junction, and then le t them  off at P o or F a rm  R oad, 
tellin g them  to take another ca r  back to W oodbridge Junction. 
I t  w as la te  a t  n igh t, and ra in y , tow ard  the end o f N ovem ber, and 
there w as no shelter, and prob ab ly no ligh t. W h ile  the p la in tiff 
w aited  to g e t  a  retu rn  ca r  back to W ood brid ge Junction  the p la in -
tiff states that three cars, going tow ard  W oodbridge Junction, 
passed him , but th at none could be p reva iled  upon to stop.

A  w itness fo r  the p la in tiff, M a ry  W inkow ski, states that w hile 
they istood there,, she and h e r  yo u n g  g ir l and the p la in tiff, one car 
passed. T he youn g g ir l, A n n ie W inkow ski, indicates th at w hile 
they stood there no cars passed, but th at the firs t car th at passed  
them did so ¡subsequently,. When th ey had le f t  P o o r F a rm  R oad 
and had w alked a considerable distance up the p riv ate  righ t o f 
w ay  o f the railroad. (P . 71, Uf 20 to 40.) H ow ever this m ay be,

On A p p ea l 
from
Union County  
C ircu it Court.
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we m ust accept the sto ry  that is  the best fo r  the p lain tiff, and 
therefore the (state o f  facts  includes the proposition  that three 
cars passed the p la in tiff w hile he stood at P o or F a rm  R oad, and 
that none o f  (them w ould ¡stop. ¡Up to this point, the question  as 
to w hether or not the defendant stopped to let the p la in tiff o ff at 
W oodbridge Junction, and the question o f negligence connected 
w ith  such fa ilu re  to stop, i f  an y, and also the question o f n egli-
gence in not stoppin g cars a t P o o r F a rm  R oad, w here the p lain -
t iff  ¡stood w ith  a  return  ticket in h is  hand, w hich return  ticket 
had been given  to him  by the defendant, w ere all questions fo r  
the ju ry .

The ju r y  could r ig h tfu lly  have found, and doubtless did find, 
th at the defendant, in leavin g  this p la in tiff in  that situation at 
P o or F a rm  R oad, h ad  been negligent, and th at fo r  the incon-
venience p la in tiff had su ffered  up to that tim e he had  a righ t 
of action again st the defendant. B u t the p lain tiff, a fte r  w aitin g  
fo r  a  num ber o f  m inutes a t P o o r  F a rm  Road, proceeded to w alk  
back tow ard  W oodbridge Junction, and to accom plish that p ur-
pose w alked on the p riv ate  righ t o f w a y  o f the defendant com-
pany, a  p riv a te  r ig h t o f w a y  which is  fenced! in, and w hich has 
cattle  gu ard s at e v e ry  crossing, w hich is a  railroad  p riv ate  righ t 
o f w ay, and is  intended 'for fa s t  tro lley  traffic, and is  not intended 
fo r  persons to w alk  upon. In  th at p lace it  w as a single track, 
and w as a  v e r y  dangerous place to w alk  because o f  p ro jectin g  
ties, cattle  gu ard s at the crossings, a p riv ate  b rid ge o f  the de-
fendant cro ssin g  the R ead in g R ailroad , and the gen eral roadbed 
fill. The p lain tiff, w h ile  so w alkin g, stum bled and fe ll, and claim s 
th at in  that fa ll he sustained a hernia. M edical science seems op-
posed to the id ea  th at a h ern ia  is  lik e ly  to resu lt fro m  such an 
accident. Leo K o v a lik  and Joseph H olavaz, fo r  the defendant 
te s tify  to adm issions b y  the p la in tiff in d icatin g th at the hernia, 
w as o f long standing. H ow ever, fo r  the purpose o f this appeal, 
it  w ill have to be assum ed th at in  the fa ll he ¡sustained a  hernia. 
T h is hernia  w as the m ain object o f consideration in the m atter, of 
dam age in  this cause.

The ju r y  returned a verd ict o f one thousand dollars, and that 
is  the ¡amount o f  th e  judgm en t now under consideration.



3

I I.

G r o u n d s o f A p p e al.

T h e o nl y g r o u n d o f a p p e al w hi c h t h e d e f e n d a n t - a p p ell a n t w ill 

a r g u e i s a s f o ll o w s :

“  ( 4 )  B e c a u s e t h e C o u r t, al t h o u g h r e q u e s t e d s o t o d o b y t h e a t -

t o r n e y o f t h e d e f e n d a n t - a p p ell a n t, r e f u s e d t o c h a r g e a s f o ll o w s :

‘ 6. I f t h e p l a i n tif f w a s p u t o ff a t P o o r F a r m  R o a d a n d t h e 

p l a i n tif f l e f t t h i s pl a c e, t h e d e f e n d a n t i s n o t li a b l e f o r a n y i n -

j u ri e s r e c e i v e d s u b s e q u e n t t o h i s l e a v i n g P o o r F a r m  R o a d, a n d 

o n t h e p r i v a t e ri g h t o f w a y .’ ”

I I I.

T h e A r g u m e n t.

T h e c a s e o f R o b e r t s o n  v. W e s t J e r s e y a n d S. R . C o.,  d e ci d e d b y 

o u r N e w J e r s e y S u p r e m e C o u r t, 7 4  A tl a n ti c R e p o r t e r, p a g e 3 0 0 , 

i s o n e i n w h i c h a w o m a n o n a c a r i n A tl a n ti c C i t y  w a s c a r ri e d 

p a s t h e r d e s ti n a ti o n, a n d i n t r y i n g t o fi n d h e r w a y t o t h e p oi n t a t 

w hi c h s h e h a d d e si r e d t o a li g h t sli p p e d a n d f e ll o n t h e i c e o u t si d e 

o f t h e d e f e n d a n t’ s r i g h t o f w a y a n d f r a c t u r e d h e r w ri s t. I t w a s 

h el d t h a t t h e c o m p a n y’ s n e gli g e n c e i n f a ili n g t o s t o p t h e c a r a t 

t h e p l a c e w h e r e s h e h a d r e q u e s t e d i t t o s t o p w a s n o t t h e p r o x i -

m a t e c a u s e o f t h e i n j u r y , n o r w a s t h e f a ll s u c h a p r o b a b l e c o n s e -

q u e n c e o f s u c h n e gli g e n t a c t t h a t t h e d e f e n d a n t o u g h t t o h a v e 

f o r e s e e n i t. T h e c a s e h ol d s t h a t w h e n t h e p a s s e n g e r h a d ali g h t e d 

u p o n t h e p u bli c h i g h w a y i n a r e a s o n a b l y s a f e a n d p r o p e r p l a c e 

t h e r el a ti o n o f p a s s e n g e r a n d c a r r i e r h a d c e a s e d, a n d w i t h i t t h e 

d u t y t o e x e r ci s e d u e c a r e f o r t h e s a f e t y o f t h e p a s s e n g e r. I n t h e 

c a s e a t b a r, t h e p l a i n tif f h a d ali g h t e d a t a p u bli c r o a d, ■ t o - w it, 

P o o r F a r m  R o a d. T h e . m a p i n e vi d e n c e i n t h e c a s e ( p. 1 1 5 , 1 . 1 5 ) 

s h o w s t h e r o a d, t h e r a il r o a d c r o s si n g t h e r o a d, a n d c a t tl e g u a r d s 

a t e a c h si d e o f t h e r o a d. T h e s e c a t tl e g u a r d s a r e al s o r e f e r r e d t o 

i n t h e t e s ti m o n y ( p. 1 1 2 , 1 . 2 3 ). T o l e a v e P o o r F a r m  R o a d a n d 

w al k u p t h e p r i v a t e ri g h t o f w a y o f t h e r a il r o a d c o m p a n y, t h e 

p l a i n tif f h a d t o cli m b o v e r o n e o f t h e s e c a t tl e g u a r d s. T h e R o b -

e r t s o n c a s e, a b o v e r e f e r r e d t o, i s n o t d i r e c tl y i n p oi n t, b e c a u s e, 

w h il e b o t h i n t h a t c a s e a n d i n t h e c a s e a t b a r, t h e p l a i n tif f, a f t e r 

b ei n g c a r ri e d p a s t h i s d e s ti n a ti o n, ali g h t e d f r o m  t h e c a r o n a 

p u bli c s t r e e t o r r o a d, i n t h e c a s e a t b a r t h e p l a i n tif f h a d a  r e t u r n 

ti c k e t, a n d h a d b e e n t ol d t o t a k e a r e t u r n c a r, a n d w a s d o u b tl e s s,
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while he w aited  at P o or F arm  Road, still a passenger. The de-
fen d a n t’s theory; o f the «ase is that when the p la in tiff le ft  P o or 
F a rm  Road, instead <of w aitin g  there fo r  a car th at w ould stop 
fo r  him, he ceased to be a passenger, and th at the subsequent 
consequences to the p la in tiff, there being no subsequent n eg li-
gence on the p a rt o f the defendant, w ere too rem ote to be charge-
able to the defendant.

The case o f R eim ard  v. Bloom sburg db S . R . R . Co., (P a .)  77 
A tla n tic  R eporter, 560, is in terestin g but not in point. A  wom an 
w as w ro n g fu lly  carried  p ast her station  although she had paid 
the ex tra  fa re  w hich the ra ilro ad  dem anded fo r  stopping at that 
station. She w a s put o ff at the n ext station under p rotest on a 
dark  and ra in y  night, and a fte r  in q u iry  of a stran ger as to> the 
best course to pursue she w as directed  to w alk  on the railroad , 
and m et w ith  an in ju ry . I t  w as r ig h tfu lly  held th at the com pany 
w as liable fo r  the in ju ry  sustained, as it ought to have anticipated 
that she w ould w alk  back on the track, so th at its  negligence w as 
a p roxim ate cause o f her in ju ry . T h at case d iffe rs  from  the case 
at b a r in that the present p la in tiff w as g iven  a return  ticket to 
his station and told to w ait fo r  the next car back (p. 37, 1. 23), 
and the defendant had no reason to suppose th at he w ould not 
Wait u n til a  ca r  stopped to c a rry  him  back. Furtherm ore, in the 
present case the p la in tiff d id  not ¿get off under protest.

The case o f A tla n tic  C ity  R ailroad Com pany  v. K ie fe r , A dm in -
istratrix, 46 V room , page 54, w as referred  to at the tria l, p re-
sum ably on the question as to w hether or not the p la in tiff at b ar 
at the tim e !of h is fa l l  had ceased to be a passenger. In the 
K ie fe r  case  the station  build ing at Clem enton is on the w est side 
o f the tracks, and there is a  p latform  on the bast side. F rom  the 
station  p latfo rm  on the w est to the passen ger p latfo rm  on. the 
east there is  a planked p a ssa g ew a y  across the tracks, which is 
provided fo r  the use o f passen gers in crossin g from  one p la t-
form  to the other, as w ell as g en era lly  b y  the p assengers when 
le a v in g  or boarding the train s. T he ra ilro a d  w as double tracked, 
and there w as no fence or •other obstruction between the tracks. 
The p ro o f showed th at passen gers leav in g  a tra in  alighted from  
eith er side o f the cars as suited their convenience. K ie fe r ’s m ost 
d irect Way to go home when he alighted from  the tra in  on the 
w est o f the tracks w as to go across the tracks to the east p la t-
form  and there to the highw ay. The tra in  from  w hich he alighted 
stood d irectly  over the plankw ay. A fte r  a ligh tin g  he stopped to 
lig h t h is  pipe, h a v in g  gone across the w est p latfo rm  to the side
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of the station build ing fo r  this purpose. The tra in  from  which 
he h ad  alighted  'had then pulled out, and he proceeded to cross 
the tracks b y  the p lan kw ay from  the station  p latfo rm  on the w est 
to the p assen ger p la tfo rm  ion the east, and w as k illed  b y  an ex-
press tra in  com ing from  the opposite direction  from  th at taken 
b y  the tra in  from  which he had  alighted. I t  w as held that 
w hether he w as a passen ger w as a question fo r  the ju ry . B u t 
K ie fe r  w as tak in g  a  w a y  provided b y  the com pany fo r  th at p u r-
pose, and as there w as a station  p latfo rm  on the side to w hich he 
w as goin g as w ell as a station  on the side that he w a s  leavin g, 
he had re a lly  not y e t le ft  the station. T he case b ears no an alogy 
to "that o f the p la in tiff  a t  bar, Who* le ft  P o o r F a rm  R oad and p ro-
ceeded to w alk  up the track  on the p riv ate  rig h t o f  w a y  to a 
destination about two m iles distant. (CP. 88, 1. 36.)

T h at a  child six  y e a rs  of age, accom panied b y  her fath er, w as 
taken to a station next beyond her destination, w as not the p ro x -
im ate cause o f in ju ries sustained b y  her, w hen she broke aw ay 
from  her fa th e r and ran  in fro n t o f a tra in , the approach o f  
which frigh ten ed  her, since this w as a resu lt which could not 
have been anticipated. B enson  v. Central P . R . Com pany  (98 
Cal., p. 45), 32 P acific  R eporter, 809.

The discharge of a p assen ger at a point a  m ile from  his desti-
nation w as not the proxim ate cause of his subsequently being 
assaulted  and robbed b y  two footpads, w hich could not have been 
reasonably expected. A tkin son  v. P . R . Co., 90 Mo. A p p . 489.

E rroneous inform ation b y  a ticket agent as to tra in  connec-
tions w as not the proxim ate cause o f a d elay  and inconvenience 
suffered b y  a fem ale  passen ger who w as com pelled to p rocu re a 
buggy, in  w hich she rode to her destination in a ra in  storm  over a 
rough road, and who becam e ill from  the exposure and jo ltin g  
of the vehicle, and suffered  a m iscarriag e; since these conse-
quences could not h ave been foreseen  or anticipated  b y  the agent. 
Fow lkes  v. Southern R . Co., (V a .)  32 S . E .  R eporter, 464.

“ In ju ries  resu ltin g  from  pure accident cannot be rea- 
ab ly  anticipated, and, w here this elem ent intervenes, the 
c a r r ie r ’s preceding negligence is not considered the rea l or 
p roxim ate cause of the in ju ry . Thus, in ju ries sustained b y  
one carried  some distance p ast a station  on a dark  night, 
and who being m isinform ed as to the exact location  at 
w hich he alighted, fe ll into a cattle  gu ard  w hile w alkin g 
along the track, w ere not the proxim ate resu lt of b ein g 
carried  p ast the station, o r  o f the erroneous in form ation
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given  him, w here he knew  of the existence .of the cattle 
gu ard  and w as w atchin g fo r  it, bnt fe ll into it because m is-
led b y  v isu al deception combined w ith  an accidental s lip -
p in g o f  the foot. L ew is to. F lin t and P. M. R . Co., 54 Mich. 
55. 52 A m . E ep. 790, 19 N. W . 744, ”  as referred  to in the 
note to 7 L. R. A . (N ew  S e rie s), page 1178.

In  the case at bar, the p la in tiff unquestionably m et w ith  an ac-
cident when he tripp ed  and fe ll on the d efen d an t’s righ t o f w ay. 
T he fa ll w as, o f course, the basis o f the substantial dam age in 
the case, to-wit, the hernia. The hernia w as claim ed to have 
been caused b y  the fa ll. The im m ediate cause o f the fa ll and 
th erefore o f  the hernia w as this trip p in g  o f the p la in tiff w hile 
w alkin g in the dark on the d efen d an t’s roadbed. T he defendant 
did not owe to anybody the du ty o f m aking the roadbed a safe 
place to w alk  upon. T o trip , w hile w alk in g  in the dark  at night 
upon that roadbed, w as, therefore, pure accident.

The “ R a ilro a d ”  act, Com piled Statutes, V ol. 3, page 4245, 
p aragrap h  55, reads as fo llo w s :

“ 55. T resp assin g  on tra ck s; con trib u tory  n egligen ce; 
crossings. I t  shall not be law fu l fo r  an y person other 
than those connected w ith  or em ployed upon the railroad  
to w alk along the tracks o f any railroad  except when the 
same shall be la id  upon a public h ig h w ay; i f  an y person 
shall be in jured  b y  an y engine or car w hile w alking, stand-
ing or p lay in g  on any railroad , or b y  jum ping on or off a 
car w hile in m otion, such person shall be deemed to have 
contributed to the in ju ry  sustained, and shall not recover 
th erefor an y dam ages from  the com pany ow ning -or operat-
ing said ra ilr o a d ; provided, that this section shall not ap -
p ly  to the crossin g o f a ra ilroad  by any person at any la w -
fu l public or p rivate  crossing. (P . L . 1903, p. 673. ) ”

In  the case at bar, the Court, in its  charge to the ju ry , m ade 
the foregoin g  statute the law  o f th is case, and stated to the ju r y  
th at the p la in tiff w as a tresp asser upon the ra ilroad  p riv ate  righ t 
o f w ay. (P a g e  125, 1. 14.) T h at being the law  o f the case, then 
so fa r  as concerned the status o f this p la in tiff w hile w alkin g on 
that roadbed, he a tresp asser, the defendant com pany owed him 
no duty o f care. The T r ia l Jud ge said that i f  he had been hit 
b y  a ca r  w hile w alk in g  there he w ould have had to tell the ju r y  
th at there could be no recovery. (P . 122, 11. 30 to 40.) T h at also 
becam e the law  o f the ca se ; and w e are unable to see an y d is-
tin c tio n  betw een an in ju ry  b y  being in ju red  b y  an engine or a car 
and an in ju ry  sustained b y  trip p in g  over a p ro jectin g  tie or a 

.ca ttle , guard. The th eory o f the C ourt w as th at i f  he had been



struck b y  an engine o r  car w hile w alk in g  there “ such person 
shall be deemed to have contributed to the in ju ries sustained, and 
shall not recover th erefo r an y dam ages from  the com pany ow ning 
or operatin g said  ra ilr o a d ; *’ w e think the statute fro m  w hich the 
foregoin g  is  taken, and w hich the ju d ge sa id  w ould govern  him  as 
to con tributory negligence i f  the p la in tiff had been h it b y  an 
engine or car, n ecessarily  extends to an y in ju ry  which the p lain -
tiff  sustained w hile w alk in g  as a tresp asser upon th at private; 
roadbed. A s  the C ourt has decided that he w as a  tresp a sse r; as. 
the C ou rt has stated  th at i f  struck b y  a c a r  his b ein g there would 
prevent his recovery, the C ourt reached a point w here it  had 
m ade the law  o f the case such that trip p in g  and fa llin g  w hile 
there could not create a  cause o f action because o f his own n egli-
gence in being there.

W e are not concerned w ith  those cases in w hich a passen ger is 
caused to a ligh t at any un safe place, or those cases in which a 

-passenger carried  beyond his destination proceeds to w alk  back 
on the track  as the only practicable course to follow . In  the case 
at bar, the p la in tiff had sa fe ly  alighted at P o or F a rm  R oad. 
This road led to another road a short distance aw ay which ran 
p aralle l w ith  the ra ilroad  track. (P . 98, L 13.) H e did, not fiud 
this road. The m ap shows this road p ara lle lin g  the tracks as a 
p rivate  road, and P reston , su rveyor, so testified. (P . 113, 1. 3.) 
B ut the testim ony of John M. D aley, forem an of the ra ilro a d ’s 
m aintenance o f w ay, in charge o f that line (p. 96, 1. 14), and a 
man ap paren tly  acquainted w ith  the neighborhood, is (p. 115,
1. 30) “ Q W h ere does this other road lead to I A  T h is ro a d ! 
Q M arked w h a t! A  P riv a te  road. Q W here does that g o !  
A  I t  is not a p riv ate  road. Q B u t it is m arked a p riv ate  
road. W h ere does it go to ! A  L ead s rig h t on down to St. 
George A v e n u e .”  The road in question could undoubtedly have 
been discovered b y  the exercise o f a little  diligence. B u t it. does 
not even ap pear from  the testim ony that the p la in tiff when he 
alighted knew  that he stood upon a  road. H e certa in ly  did not 
make a reasonable attem pt to exercise his pow ers o f  observation. 
It seems probable that he m erely  decided that the ra ils  offered 
the shortest w a y  home, and took to them. A s  to the character o f 
P oor F a rm  R oad, W illiam  E . P reston, su rveyor, who m ade the 
.map in evidence, said  (p. 112, 1. 31):

“ Q W ill you  te ll us the kind o f a road P o or F arm  R oad is !  
A  T h a t is  an ord in ary  d irt road about fifteen feet wide. Q 
F ifteen  feet w id e ! A  V e r y  positive road there. (P . 113,
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1. 24.) Q W h at are these two m arks here? A  T h at is the 
planking at the crossing. Q P lan kin g in between the two ra ils  
you have designated? A  One plank each side of each ra il 
tw elve and one-half feet long. Q So that the space in between 
the planks—  A  Is  levelled  w ith ashes—  Q A n d  that is an 
irreg u lar road? A  Y es. I t  is not paved. (P . 114.) A  I t  is 
an ord in ary country road. ’ ’ I f  the p la in tiff had rem ained 
at P o or F a rm  R oad a car would, undoubtedly, eventually  have 
stopped fo r  him  to take him  back to his junction. H e m ight v e ry  
well have an action again st the defendant fo r  being carried  past 
his station, and fo r  being com pelled to stand at P oor F arm  
R oad an unreasonable length o f tim e w hile tro lley  cars passed 
him  w ithout stopping, but there w as nothing about his situation 
which created such a> condition as to ju s t ify  him  in proceeding to 
walk that dark night along that p rivate  ra ilroad  roadbed. The 
track w as a single track. (P . 97, 1. 8.) The p lain tiff, according 
to his own testim ony, had seen three tro lley  cars go b y  w ithout 
stopping. I f  the tro lley  ca rs  did not p a y  any attention to him 
while he stood there, how could he expect any attention from  
them w hile aw ay from  there? U nder those conditions a m an 
bent upon com m itting suicide m ight w alk up that p riv ate  righ t 
o f w ay, but no m an exercisin g due care fo r  his sa fe ty  would do 
such an absurd thing. The im m ediate cause, therefore, o f this 
p la in tiff ’s fa ll and in ju ry  w as his own negligence in w alking on 
this track, and not the p rio r negligence o f the defendant in ca r-
ry in g  him  p ast his station, or the p rio r negligence o f the defend-
ant in causing tro lley  cars to pass him  w ithout stopping while 
he w aited at P o or F arm  Road. The proxim ate cause o f the acci-
dent, therefore, w as his own negligence. The negligence o f the 
defendant w as only a rem ote cause.

The case o f H aley  v. St. L ou is Transit Co., 64 L . R. A ., p. 295, 
holds th at:

‘ ‘ F a ilu re  to stop a street car a t the destination o f a p as-
senger, b y  reason o f which he is  carried  to the n ext street, 
is not the proxim ate cause o f his fa llin g  on a  slip p ery  
pavem ent in attem ptin g to return  to the point w here he 
should have been perm itted to leave the c a r .”  '

The case o f Stephens  v. Oklahoma C ity  R y. Co., 33 L. R. A . 
(N ew  S eries) P . 1007, is a case in which the p lain tiffs, passen-
g ers o f the street ra ilw ay  com pany, a fte r  a ligh tin g from  a car 
stood w ith  tran sfers in their hands w aitin g in the street fo r  a 
connecting car. The connecting car came and passed them, re-
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fusin g to stop. T h ey  then attem pted to w alk  back to the side-
walk, but w ere struck b y  a  w agon o f the fire ch ief who w as going 
ra p id ly  to a fire. The C ou rt said : “ C an it  be said  that the agent 
o f the street ra ilw a y  com pany ought to have foreseen and an tici-
pated the probable result o f his negligence? T his question m ust 
be answ ered in the negative. P erson al in ju ry  is not one of the 
consequences that n a tu ra lly  follow  m issing a street car. O rd i-
n a rily  no serious consequences flow from  such a m ishap. C ars 
usually run w ithin  a few  m inutes o f  each other, no appreciable 
time is lost, and the fa re  is a lw ays a  m atter o f sm all consequence. 
I f  it w ere not fo r  the terrib le  ca lam ity  that overtook the p la in -
tiffs  in this case, th eir actual dam ages w ould p rob ab ly not 
g re a tly  exceed the value o f the unused tran sfer tick e ts .”  The 
C ourt then speaks o f the alleged cruel and inhum an conduct of 
the fire ch ief in running the p la in tiffs  down w ith  his wagon. W e 
adm it that such act w as an in tervening cause. W e believe, how-, 
ever, that the rem arks o f the C ourt as to w hat a m otorm an need, 
anticipate when he passes a w aitin g  passenger, are fu lly  ap -
plicable to the case at bar, and that when m otorm en passed this 
p la in tiff w ith  their cars as he stood at P oor F a rm  R oad they did 
not need to anticipate that he w ould do such a h igh ly  im probable 
thing as to w alk  along the p riv ate  righ t o f w ay  and trip  over 
an obstruction thereon. I t  is w orth  rem em bering that the cars 
were disordered th at n igh t; and that this p la in tiff knew  it. 
(P. 36, 11. 1 to 12.) I f  three cars passed the, p la in tiff in  the 
tw enty-five m inutes or h a lf h'our th at he stood there, it is e v i-
dent, and it w ould seem that it  should have been evident to these 
people, that an effo rt w as being made: to read ju st a  disordered 
schedule. The p la in tiff says th at th ey w aited  there tw enty-five 
m inutes to a h a lf hour. (P . 38.) M ary  W inkow ski said  that 
they w aited  fifteen m inutes before startin g  to w alk back, during 
w hich tim e one car passed. (P . 64, 11, 30 to 40.) A n n a  W in -
kow ski said, (P . 69, 1. 16) “  A  A n d  w e w ere w aitin g  around 
tw enty-five minutes- W e couldn ’t  g et any c a r .”  W e submit 
that as a  m atter of law  this p la in tiff w as not placed in an y such 
perilous position as to ju s t ify  his w alkin g on that p riv ate  righ t 
of w ay  w here there w as a single track  (p. 97, 1. 9), and w here 
lie knew that cars that Would not stop w ere dashing by. The 
syllabus in the case last quoted, Stephens  v. Oklahom a C ity  B y . 
Co., w ell outlines the law. I t  sa y s:

‘ ‘ The severe rule o f  care and diligence w hich the la w  im -
poses upon ca rrie rs  of p assen gers does not extend so fa r  
as to m ake one liable fo r  an in ju ry  to a  passen ger from  an
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accident which is  not the reasonable, natural, and prob-
able result o f the situation, and which could not have been 
foreseen b y the c a rr ie r  in the exercise of th at degree of 
care which the law  dem ands-of h im .”

The case o f Indianapolis, B . & W . R . Co. v. B irney, 71 HI. 391, 
(8 L . R. A ., N ew  Series, p. 882, N ote.) holds that one w ro n gfu lly  
le ft  at a  station  at which the tra in  fa iled  to stop, but who, in-
stead o f w aitin g  a few  hours fo r  the n ext train , or procuring a 
horse and carriage w alked to the next station, through the ex-
trem e cold, and w as m ade ill b y  the exposure and over exertion, 
is not entitled to recover dam ages sustained b y reason o f sick-
ness and loss of time.

The case o f  S t. L ouis S . W. R . Co. v. Thom as, (T exas) 27
S. W . R eporter, 419, holds that one who on refu sal of the em-
ployees o f a ra ilroad  com pany to stop its  tra in  and take him  on 
board as a  passenger, w alked a distance o f eight m iles to his des-
tination, w as not entitled to recover fo r  fatigu e and exhaustion 
and resu ltin g  physical pain and illness, on the ground that the 
dam ages w ere not the proxim ate resu lt of the fa ilu re  o f the 
com pany to stop its tra in  and receive and tran sp ort him as a 
passenger.

T he first count o f the com plaint, in p aragrap h s 9 and 10, bases 
the p la in tiff ’s action (1) on fa ilu re  to stop a tro lley  car at W ood- 
bridge Junction, and (2) on fa ilu re  to furn ish  p la in tiff w ith  
m eans of ca rry in g  him back from  P o or F arm  R oad to W ood- 
bridge Junction, w hereby p la in tiff w as com pelled  to w alk back 
to W oodbridge Junction, during which w alk he got his leg  in the 
cross-irons between the tracks and ra ils  and fell. T h ere is no 
e ffo rt m ade to hold the defendant fo r h avin g these cross-irons 
on its righ t o f w ay. The whole e ffo rt is to create a situation  in 
which the p la in tiff w as com pelled  to w alk back along the tracks 
to W oodbridge Junction. W e subm it that there w as nothing to 
com pel him  to do so, and that he should have w aited, or have 
follow ed P o or F a rm  R oad, or have found the nearby road which 
ran p aralle l w ith  the railroad  tracks.

The second count is based upon the proposition  th at a fte r  the 
p lain tiff had alighted at P oor F arm  R oad it w as the duty of 
the defendant to have the next returning car stop and take on the 
p lain tiff, and also gen erally  that it w as the du ty o f the defendant 
to take on and receive the p la in tiff as a passen ger back to 
W oodbridge Junction. T h is m ay be true, and if  a duty, we m ust
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assume that up to the time p lain tiff le ft  P oor F a rm  R oad it  had 
not been perform ed, and that the first car and also one or two 
others had passed w ithout stopping. In  view , how ever, o f d is-
ordered traffic that n ight (p. 36, 11. 1 to 12) we subm it that the 
p la in tiff w as not justified  in assum ing that no ca r  w ould stop 
fo r him.

/
The th ird  count o f the com plaint is p ra ctica lly  a reiteration  of 

the second one, to-wit, that it w as the du ty o f the defendant to 
furn ish  p la in tiff w ith  safe  m eans o f recarriage  from  P oor F arm  
R oad to W oodbridge Junction, but that defendant fa iled  to 
do so.

W e subm it th at when the p la in tiff m ade up his m ind that he 
would w ait no longer, he took his a ffa irs  into his own hands. 
A t  that moment he w as on a public road. H e ap p aren tly  failed  
to realize that fact, but such fa ilu re  w ould not have occurred if  
he had been reasonably observant. W e subm it th at w hen he 
walked aw ay from  E o o r F a rm  R oad up the single track  o f the 
p rivate  righ t o f w a y  he ceased to be a passen ger o f the defend-
ant, and w as, as the T r ia l C ourt pointed out, under the statute 
which we have quoted, a tresp asser upon a p riv ate  righ t o f w ay. 
H is trip p in g  and fa llin g , and thereby causing the in ju ry , w as too 
rem ote a happening as related  to the fa ilu re  o f the defendant to 
let him  off at his station, and the subsequent fa ilu re  o f the de-
fendant to stop its  first, second or th ird  cars fo r  him at P oor 
F arm  Road, to be a proxim ate result o f either o f such acts on 
the p a rt o f the defendant.

R esp ectfu lly  subm itted,

L E F F E R T S  S. H O F F M A N , 
L E O N A R D  J. T Y N A N ,
E D W IN  C. C A F F R E Y ,

A ttorn eys of and of Counsel w ith D efendant-A ppellant.
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