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. The Commission on Sex Discrimination in the Statutes respectfully submits its fifth report SEX

DISCRIMINATION IN EDUCATION pursuant to the mandate of P. L 1978 c.68.

The report is the result of the. Commxssxons study of the public educatxon system where it has a
differential impact on men and women. The study commenced with a pubhc hearing in July of 1989
and contmued with research and meetings with various members of the New Jersey educatlon system.

Th.‘ls report contains recommendanons in six distinct areas: the creation of a pnvate nght of action for
- those who charge discrimination in education, the ability of the Commissioner of Education to award
attorney’s fees in cases of discrimination, the provision of affirmative steps to remedy existing
discriminatory patterns in hiring and promotion practices in education, the declaration that sexual
" harassment is in fact discrimination, the recognition that sex-equity curricula are of great importance,
~ and the establishment of school based day care centers for parenting teens The recommendations
comprlse bill drafts and suggestxons for the executive branch.

We believe that the issues identified in the recommendanons will contribute to the elimination of sex
, dzscrxmmatxon in New Jersev and we urge their legxslanve and adxmmstranve xmplementatxon
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PREFACE

The Commission on Sex Discrimination i in the Statutes began its study of the education
system in New Jersey in 1989. A public hearing held in July of that year resulted in the identification
of problems with discrimination in both curriculum and administration. The inability to obtain a
remedy in Superior Court to remedy discrimination was a primary concern, as were the existing .
enforcement mechanisms available to allow for the adequate implementation of the anti-discrimination

laws and regulations that govern the public school system. AsSenator Donald DiFrancesco pointed

out at the hearing, "The Commission felt strongly that the education area should be addressed at
this time, due to the fact that there is a strong feeling that children--young people--are susceptlble
to being counseled or taught in a manner that would conflict with our goals, mainly to eliminate sex
discrimination in the education area." It was of great concern to the Commission that the practice
of treating boys and girls differently and the passing on of stereotypes still exists and that this
practice is not in keeping with the present and ant101pated needs of the state for skilled people of
both sexes.

The Commission applauds the efforts of the New Jersey Legislature to end sex discrimination.
The support for the reforms suggested in earlier Commission reports by individual legislators,
legislative staff, and nonpartisanstaff at the Senate and Assembly hasbeen heartening to those who
believe that there is a moral imperative, not just a legal requirement, to treat women and men
equally. Because the Commission was created to expose and correct any discrimination imposed
or implemented or sanctioned by the government, and because it functions within the government,
a major concern of the Commission members has been to protect the public's interest in not using -
government funds to support discriminatory programs. “

The Commission would like to thank all of the witnesses who testiﬁéd before the Commission

‘who stepped out of their prescribed roles as parents and educators who depend on the system to

give it some constructive advice; Janie Gabbe who contributed the cover art; and the staff of the .-
Commission, most. especially Ariel Perelmuter, Assistant Director for Research, and Danielle Ben-
J ehuda Student Intern ‘who did much of the research mcorporated in this report.
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The State of New J erseyhas constltutlonally and leglslatrvely mandated that publicschool students
shallreceive a thorough and efficient education'free from discrimination.?: Testlmony takenby the -

~ Commission indicates that the state has not been completely successful in providing a blas-free S

env1ronment in which school-aged chlldren stnve to attain their academlc trarmng

| School classrooms are m1n1soc1et1es that, while self-contamed rephcate‘
- the larger society. Sex inequities characteristic of the larger society are - -

found i m abundance in coeducatronal classrooms the most common of

these inequities are sex segregatron, male domlnance, and mterpersonal :

interactions desrgned to subtly remforce sex differences and sex stereotyp-

~ing. Although coeducational schools were harled as a major victory for -
~ women’s educational equlty in the late 19th and early 20th centuries, since

: they provided girlsand women access to éducation prevrously denied them,

they were notintended to prepare girlsand boys for similar positions inso- -
- ciety. Not only were coeducational schools formally segregated, with -

separate entrances for g1rls and boys; but the curriculum was differentiated

' bysexaccordingto then-current standards domestlc scrence for glrls, ‘real

"world” sub_]ects for boys

- Present-day pubhc coeducatronal schools are generally pl'Ohlblth by law
. from providing different services to boys and girls, but subtle inequities

remainin coeducatlonal classrooms -- mequrtles that are qurte capable of

: '-perpetuatmg a sex-meqmtable adult socrety N

, ‘Both as a matter of law andasa matter of pollcy, the state should not drfferentrate between
girls and boys in a stereotyped way, providing glrls with a negatlve self image and an inferior
education. Our children need to be educated in a sex- equrtable manner in order to learn to deal
with each other on an equitable level as adults: " o

Chlldren learn about themselves and the world in large part through' |
- everyday encounters and to a lesser degree, through carefully planned
activities.. Research shows that, in general boys and girls have different
o expenences and are interacted within distinct ways by adults on the basis
- of ‘'unconscious assumptlons made by teachers and parents. These
.~ - assumptionsabout children’ scurrentandfuture needs abilitiesandstyles
* ~often alter adult behaviors so that glrls are learmng certam behav10rs and S
| boys another‘ ‘ -

Further, the need for sex equrty in educatlon is becomrng a matter of mcreasmg concern -,
within the economic realm. The issue is no longer one of philosophical rhetoric and visions of
equality. Between the years 1985 and 2000, only 15% of the net additions to the work force will be
white males.® Dunng the past ﬁfteen years, two thrrds of all people entermg the labor force were -
women‘ Lol : ) PR . :
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- Another serious problem that is 1nt1mately connected wrth sex equlty issues in educatron s
-the fem1n1zatlon of poverty. Anincreasing proportion of families are being. maintained by women: -
~ the ratio is about one in six families. Inthose families with childrenunder 18 the ratiois oneinfive. - -
‘Such families have a particularly high rate of unemployment 10% for whites and 15% for blacks.®
Addressmg the high drop-out rate of smgle parent women maintaining famlltes may. provzde thekeyto
stemming this tide: 30% of such women do not have a high school diploma, while only 17%. of =

‘household-heads in married couple families | lacka high school diploma.. Only 8% of the women in '
female-headed households have a college educatlon, compared w1th 25 % of household-heads in

-marned couple famrhes woo

The 1mportance of educatron as a preventrve measure for the femlmzatlon of poverty cannot 4

- be over-stressed The unemployment and underut1l1zatlon of women is wasteful of a valuable
economic resource. In addition, ~achieving sex equ1ty in education could help stem the rapid

femlmzatlon of poverty, Wthh also dlsproportronately affects chlldren B

Women contine 1o account for more than. three-quarters of awarded degrees in. educatzon R

health sciences, hbrary sciences, and’ home economics. ‘This is so despite a lessemng of gender

- differences in career choice. From 1973-74 to 1983-84, the number of degrees awarded womenin . .

non-traditional areas more than doubled: agrlculture and natural resources (from 10% to 32%),
architecture (from15% to 36%), business and management (from 13%t0 43%), computer sciences

(from 16% to 37%), engmeermg (from 2% to 14%), engineering technologles (from 1% to 8%),
and protective services (from 14% to 38%) The largest shift in ch01ces has been a move from B
. degrees in educatlon to degrees m busmess and management R T =

D1vers1ty in educatlonal chorces shown by glrls and women needs to be encouraged and '_"i::"
_ utilized., ‘Women who have chosen non-tradltlonal jobs could serve as role-models and mentorsto
v girls in public schools throughout the state.” This might be a part1cularly helpful strategy since -

women are still afraid of success within tradltlonally male fields. Girls are still being socialized and _ |
educated inways whichwill continue to motivate womento avoidsuccess, or fearsuccessevenifthey

 seeki it.” The kind of amnety this engenders isa handlcap to the individual girls and womeninvolved,

and could have a potentlally serious effect on the economic health of this state and nation. We can
no longer afford to 1gnore the comparatlvely low achlevement rate of over half the populatlon

Schools and teachers need to understand and acknowledge the d1sab1ht1es facmg grrls when -
confronted with institutional bias and the sexist vision embodied in the traditional curriculum. In

' conventional scholarshlp ‘the activity and behavior of men are seen as human activity, that of
~ women as distinctly female.”® “Thus, the female expenence is systematlcally 1gnored or, when -
noticed, is distorted. Such mstltutlonahzed perceptlons must be changed 1f we are to achreve sex -

. equrtym our schools ER LT : : o : S

‘ In addltlon, glrls may need extra space and- attent1on Such afflrmatlve actlon would | |
counteract. -years of soc1ahzat10n, the effect of Wthh has been negatlve for females. This is ER

particularly true in math, the physrcal sciences, computers, athletlcs and snmlar pursuits where

i boys have tradltlonally been given more encouragement attent1on, tramlng, and role models.. In o
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FEDERAL LAW
' TITLE IX BEFORE GROVE CITY V. BELL
. Public educational institutions are prohibited frorn discfiniinating on the basis of sex by the -

equal protection clauses of various state constitutions and the United States Constitution® unless
such discrimination serves "important governmental objectives" and is "substantlally related tothe

achievement of those objectives.™ Most private educational institutions are also prohibited from

discriminating on the basis of sex in federally funded educational programs and activities by Title-
IX of the Education Amendments of 1972% and its extensive implementing regulatlons ;2 for Title
IX extends -equal protectlon to these federally funded educatlonal programs and activities.”

_Title IX states that:

No person...shall, on the basis of sex, be excluded from participation
‘in, be denied the benefits of, or be subjected to discrimination under any
_ educatlon program or activity recelvmg federal financial assrstance5

Under Title IX, most educational institutions are prohlblted from engagmg in virtually all
discriminatory actions on the basis of sex. The section continues by exphmtly providing exemptions
for certain educatronal institutions,* programs, and activities:

*institutions that are becoming coeducatlonal w1th the approval of
-the Commrss1oner of Educatlon :

: 1nst1tut10ns controlled by a religious orgamzatron if coverage
o would conflict with the orgamzatlon s rehgrous tenets '

*mstltutlons Wlth a primary purpose of tralmng md1v1dua1s for the »
United States Nhhtary Servwes or the Merchant Manne

L *membership practlces of the YoungMen's Chnstlan Association,
Young Women's Christian Association, Girl Scouts, Boy Scouts, Camp
Fire Girls, certain higher education social fraternities and sorontles and
certain voluntary youth service organ1zat10ns

programs oractivities of educatlonal mstltutions or the American
- Leglon with respect to Boys State or Boys Natlon conferences, or to Girls
' State or Girls Nation conferences : : »

: *father-son‘or mother-daughte_r activities, as long as “reasonably
S ’compar'able” actiVities are provided students of the other;sex~ '

: *fmanclal assistance awarded by institutions of hlgher educatlon
 to individuals receiving certain pageant awards, limited to individuals of
" one sex, for a combination of factors related to- personal appearance :

poise, and talent; and

Page 15



*Public

only one sex.”| - .

The statutealso provides that educationalinstitutions may maintain separate living facilities

- for the different sexes.

For enforcement

undergraduate colleges that have traditionally a_dmitted

i

of T1tle IX's prohlbltlons agamst sex dlscnmmatlon, each Federal -

_department and agency providing financial assistance to educational programs and activities by

grants, loans, or contracts
toissuerules, regulations,

(other than contracts of insurance or guaranty) is directed by the statute
and general orders. % These must be approved by the Attorney General.”

Compliance may be brought about by terminating or refusing to grant or continue financial
assistance, or “by any other means authorized by law”. » No penalty may be imposed until the

department or agency hps ‘advised the appropnate person of the faﬂure to comply and has

determmed that compliance cannot be obtamed voluntanly 1

“Title IX has been

amended twice since it was s1gned 1nto law on June 23, 1972. The

exemptlon for membership practices of social and youth organizations was added in 1974, and the

exemptions for Boys State
- father-son and mother-da
appearance, poise, and ta

Inotherrelevantle

and Boys Nation conferences, Girls State and Girls Nation conferences,
lent were added in 1976

gislation,a provisiOn of the Education Amendments of 1974required the

~Secretary of Health, Education, and Welfare to publish within 30 days proposed regulations

‘implementing Title IX

fwhich shall include with respect to intercollegiate ath]etlc activities

Teasonable provisions considering the nature of partlcular sports.”* -

In addition, on Nov

stating in part:
that it is th

the Education .

such title shoul

lessen the com
discrimination

The Title IX regulations issued by the Department of Educatlon define what constitutes -
basis of sex for a wide variety of educational policies and practices.®

" nondiscrimination on the

- Requirements are spelled

access to course offerings,

benefits and services, emp
followmg

'ember 16, 1983, the House approved House Resolution 190, aresolution

e sense of the House of Representatives that Title IX of
Amendments of 1972 and regulations issued pursuant to
d not be amended or altered in any manner which will
srehensive coverage of such statute in ehmmatmg gender
throughout the American educatlonal system s

outon such matters as admissions and recrultment financial ass1stance

~ Pagel6

ughter activities, and financial aid for pageant awards based on personal :

s, athletics, counseling, housing and other facilities, health insurance
onment and compensatlon Among the more notable provxslons arethe
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mstltutlons rece1v1ng Federal ﬁnancla assrstance must under- Lo

~ and practices which do not meet requlrements and takmg remedlal steps ks
- to ehmmate the effects of drscnmlnatlon ' o

*"Federal ﬁnanc1al assmtance among . other thmgs mcludes s
e scholarshlps, loans, grants, wages or other funds extended to any entity -~

"va’fOI' payment to or-on behalf of students -admitted to that entlty, or . i
' extended dlrectly to such students for payment to that ennty : e

_‘ i educatlon programs and act1v1t1es 1nclud1ng physrcal educatron P
e classes may notbe conducted separately on the basis of sex (though there T
- may be separation of students by sex for sports “the purpose or major . .

-activity of which involved bodlly contact, for portions ¢ of classes which deal
- ~exclus1vely w1th human sexuallty, or m several other mstances) '

Lo *drscnmlnatlon is not permltted agamst students on the basrs of NI
o the1r pregnancy, chﬂdblrth false | pregnancy, or termination of pregnancy:_ R
" v;.:_‘_‘or recovery therefrom (though students may request voluntanly to par-~ o
o t1c1pate in separate programs and actrvrtres) - :

; mterscholastrc, mtercolleglate club or mtramural athletrcs shall o

~ not be prov1ded separately on the basis of sex (though 1 there generally may

. be separate teams for each sex ° where selection for such teams is based, o
L upon competltlve skill or the act1v1ty 1nvolved isa contact sport”) ’

I _:mterscholastlc, mtercolleg1ate club or mtramural athletlcs shall B
BERE permlt equal opportunity* f for members of both sexes taking into consrd-
~ eration such matters as equlpment schedulmg of games and practice, -
. travel and per diem a]lowances coachmg, locker rooms and other fac1h- il
o t1es, pubhclty, etc.; and ‘ DI ~ :

: mstltutronal apphcatlons for Federal ﬁnanc1al assrstance must be

_ accompamed by forms assurmg comphance wrth T1tle lX. : : SRR PLA
The Department of Educatron regu' _ tlons expllcltly exclude textbooks and other curncular' L

matenals from T1tle IX coverage - PR X S . : ‘

Accordmg to the Supreme Court in Cannon V. Umverszty of Chtcago, = T1tle IX isto be L

mterpreted in'a manner similar to Title VI of the Civil Rights Act of 1964.” Thus, ‘Title IX prohibits -

the use of sexual criteria that would violate the equal protection clause of the fourteenth =
: amendment to the United States Constitution 1f employed by a state or an educatlonal mstltutlon o
A engaged in state action but | goes no further than the equal protectlon clause 1tself

Tltle IX also amended the Crvrl nghts Act of 1964 to give the U S. Attomey General the

. power to mtervene m su1ts brought in U S courts seeklng rehef from demal of equal protectlon of - | «

| Page 17 -



i the laws under the fourte
--authority to initiate legal

*. discrimination against the
R a_sslstance for educatlon

“employees, sources of 1¢
_professional orgamzatr
institution that it does n

' designateatleastone per

If an educatlonal i
o Tltle IX, it maybe requlre
: Ldrscnmmatlon ® Volunt

North Haven Boal

o : ,',program to promulgate
- sanction for noncomplian
- part thereof, in which such

femployees aswell as stud
from drscrnnmatmg ont

employment regulatlons 0

- .. protection of the laws byasc
. Minor changeswere made i

Tl program or act1v1,

SRR Apphcants for fe eral fmanc1al assrstance for a program or cti ty must subm1t a wntten"
i . assurance thatthe progr mor actrv1tyw111 be operated in comphance wuh Title IX's’ requrrement .
- Educational institutions lnust also 1mplement specric andcontinuing steps to notlfy applicants fo
o ,admrssron and employml nt, students and parents of elementary and secondary school students,i

- procedures providing for pror
a]]egmg dlscnmmatlon % :

ondrtlons that resulted in 11m1ted partlcrpatlon therem by persons;

TITLE IX CASELAW.

T1tle IX T1tle IXauthor", =S eal ; ag

" -of Health, Educatlon and Welfare (HEW): mterpretmg “person” in sectron 901(a) to. encompass-
ents, issued. regulatlons prohib1t1ng federally funded education programs:

lpubhc school boards, w en threatened with enforcement proceedmgs for- alleged wolatlons of,
section 901 (a) with: respe tto board employees, brought suits challengmg HEW’s authonty to 1ssu

mployment practlces, an

amst on the -basm of gender, onﬁrt face, mcludes employees as well as"

enth amendnent on account of sex. The Attorney General was also glven
proceedmgs upon recervmg wntt” complamts regardmg denial of equ: 1
rdeni 5 '_o.ipubhc colleges on account of se
f1938. In addition, Title IX prohi

e bhnd in admrssron to ny. course o. vi tudy of recrprents of federal ﬁnan al

ferral of apphcants for. admrssronf and employment and all unions or
1S’ holdmg collective. bargammg or professronal agreements with the
t d1scr1mmate on the basis of sex.* k] Educatlon al i institutions must further,
on to coordmate their non-drscnmuatlon efforts and establish gnevance’.
and 'mtable resolu 'on of ' udent an ‘employee complamts'

mstltutlon drscnmmates'agamst persons on thF basrs of sex in wolatl \
dto take such remedlal actlon as necessary to overcome the eﬁects of the:f,
ary or afﬁrmatrve action may ‘also be taken to overcome the effects of.

with: Congress s mtent in enactlngf.‘-f. -
IC ling federal ﬁnancral assistance to any education -
regulatlons ensurmg th, aid recrplents comply with the Act,. and asa
ce prov1des for termination of federal fi nds tothe partlcular program, or
) noncomphance has beenfound. Pursuant to sectlon 902, the Department ,

d of Educatzon V. Bell42 dealt d1rect1

e basis of sex with respect to employment Petrtroners federally funded

n the alleged grounds that sectlon 901(a)
d seekmg declaratory and mjunctlve relie

1ts scope or express]y exclude them, 1ts"broad‘td'1rect1ve that no person "
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_ Inthe early 1970’s, several attenipts were made to enact legisla-

- tion bannmg discrimination against women inthe field of education: Al- =
‘though unsuccessful, these efforts mcluded pl’OhlblthIlS agamst dlscnml-' T
natory employment practlces AL A L

, ' In 1972 the provrsrons ultlmately enacted as Tltle IX were mtro- el L e
duced in the Senate by Senator Bayh during debate on the Education
 Amendmentsof1972. In addltlon to prohlbltmg gender dlscnmmatlon in
~ federally funded education programs and threatening termination offed-
- eral assistance for noncomphance, the amendment mcluded provisions <
. extending the coverage of Title VIIand the Equal Pay Act to educational
o "'fmstltutlons Summanzmg his. proposal Senator Bayh divided it into two
. parts -- first, the forerunner of. sectlon 901(a) and then the extensmns of .
o T1tle VII and the Equal Pay Act SR o

| MMIWma
o prov1s10n banning - sex dlscnmmatlon in :
. educational programs receiving Federal.*.. ST
. funds. The amendment would cover such
.~ crucial aspects as admrssrons procedures, S
-~ scholarships and faculty employment, with
~ limited exceptions. Enforcement powersin-
~ clude fund termination provisions --and ap--
Lo propnate safeguards;-- parallel to- those RO
. found in Title. VI of the 1964 Civil Rights SR
- Act. Other important provisions in the
L Gfamendment would extend the equal em- o
- ployment opportunities provisions of Title -
. VIIof the 1964 Civil Rights Act to educa- =
. tionalinstitutions, andextendthe EqualPay
- for Equal Work Act to include executlve,. e -
~ administrative and professronal women. .
ek ‘f._j:[crtatlons omrtted].fxgx e R

| The Senator s descnptron of sectron 901(a), the ‘heart of h]S amend- '-';f L |
o '} :ment, indicates that it, as well as the Title VII and Equal Pay Act, T
. provrsrons was armed at dlscrlmmatlon in employment. o I

g Slmﬂarly, ina prepared statement summanzmg the amendment,_. el
- Senator Bayh d1scussed the general prohlbmon agamst gender d1scr1m1 o
L ‘natlon . o

. Page19

| T1tle IX’s leglslatlve hlstory corroborated this conc]usron A synopsrs of the hlstory was S
contamed 1n the 'body of the oprmon and mcluded the followmg » IR



NI The Court decrdec
Oy language" and held that €

o Smce 1972 the m1
. the statute s use of the t

i courts have readthe term’

£ if only one department

R the Supreme Court adop'ed'the narrow mterpretatlon m Grove Ctty College V. Bel a

In that case, Grov ‘

thesegrantsto eligibles stug
'type of direct federal assis
were those mdlrectly acqt
e expenses g

The Department

- IXtothe specrﬁc department recelvmg federal financial assist; -
the words program or actrvrty to apply tothe entlre msututlon wh1ch is’ recervmg federalaid,even

wi

= Grants) The college Was)gjot a partrcrpant in the Regular Dlsb
- of Education in which co
dents. Neitherdid the college bemg

Asuranc of Complance s

Itices for faculty and admrmstrators,
‘ shlp aid, admrssrons, access to prograr
i |the institution such as vocational e
Rt classes and s0. forth [cltatlons om

program or act1v1ty” restrictively, li

Crty College, a pnvate college in Pe

leges receive direct federal funds fi

R ,_tomyamendmentaresecuons; RS OC TR

1001 1005 ,whichwould prohibit discrimina-" =~ ="

. |tion on the basis of sexm federally funded P,
f-.‘educatl ,,n’programs L e e

i S Thls portlon of the amendment cov- -
S ers dlscnmmatron in all areas where abuse |
' 'has been ‘mentioned -- employment prac- :

Scholar.'; - L

:lucatlon i e

1,then that the leglslatlve hlstory corroborated its "readmg of the statu_tory E
*mployment dlscnmlnatlon comes w1th1n the | purv1ew of T1tle lX Mo

terpretatlon of T1tle .IX has been the subject of much debate concemmg i.
e erm “program;or actlvrty” As drscussed in North Haven, an agency’s. -
o authorrty to terminate furnds under Title IX depends upon the defmmon given thls term.. Some

mrtmgthd

ance.” Other courtshave mterpreted}; :

nnsylvama, enrolled several students :

‘Grants (
ursernent
or grants

aprivateir

tance or grants ‘The only federal funds that. G

of Educatron,

ured when BEOG recipients pa1 for tuition an

however, reqmred Grove C1ty College 0 execute an
ulc adhere to lDepartment of Educau n

termination powerof T1tlej

thin the institution is dlrectly receiving such aid* In an attempt to settle -

g this ongoing debate betw enthe conﬂrctmg court mterpretatlons of the term program or actlvrty - ST

BEOG’s, now called Pell-
System of the: Department-
then select and distribute -
Jstrtutron, accept any other ;
rove City College receive
d other educatron relate (
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regulations, and in particular to those prohibiting sex discrimination in any education program or
_activity receiving federal financial assistance. The Department’s contention was that even the _

receipt of indirect federal aid brought the recipient under the requirements of Title IX.

Grove City College balked and refused to sign the Assurance, contending that because it
accepted no direct assistance, it did not fall under the pale of Title IX. When the Department
responded by declaring the College ineligible to receive BEOGs, the College and the affected
students filed suit. Grove City College challenged the Department s authority to terminate the
students' aid because of the College’s refusal to execute the Assurance to the College as a whole.

-Grove City College argued that the Department s actlons were contrary to the program-specific

language of Title IX.

The Court defined the words “educatlon program or act1v1ty receiving federal fmanaalv

assistance” to apply only to that specific program or activity within the institution which is receiving
the federal financial aid. The Court determined that a failure to interpret Title IX in this way would
ignore the program-specific language of the statute. Justices Brennan and Marshall dissented,
saying that a narrow interpretation ignored "the statutory scheme enacted by Congress"*® Congress
agreed, and quickly moved to return T1t1e IX and the other affected civil rlghts laws to their full
original intent.

THE CIVIL RIGHTS RESTORATION'ACT OF 1987

On March 22, 1988, with bipartisan Congressmnal support, the C1v11 nghts Restoration

Act®was approved by Congress. The Act achieves a s1mp1e purpose: it broadens the prohibition
of federally-assisted discrimination by stating that the ¢ ‘program or activity” which must not

discriminate is the entire entity if any part of the entity receives federal financial assistance. The Act

restored full coverage to Title IX as intended and previously enforced. This means that if federal o

aid goes anywhere within a college, umversny or system of higher education, the entire institution

or system is covered. If federal aid is recelved anywhere in an elementary or secondary school
system, the entire system is covered. -

The Act is very blunt in conveying Congressmnal displeasure with the Supreme Court’s

Grove City rulingand goes so far as to mention the Court specifically. Congress particularly felt that -

the Court had “unduly narrowed or cast doubt upon the broad application of” Title IX.** The

Restoration Act states very clearly that Congress intends for the provisions of Title IX to be applied -
to the whole educatlonal 1nst1tut10n regardless of which area of the 1nst1tut10n recelves federal

assmtance

Page 21
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z system of free public scho ols for the instruction of all the children in the
. ﬁve and elghteen years "581 The State s duty to educate cthdren 1s a matte -

0 thatwhen that nght hasfeen wolated, the courts must aﬁord an approimate remedy @ Although
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henght to equahty of ed

ve concurrent Junsdlctron‘f e
_ .chool courses of studyand
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e recrmtment hlrmg and promotlon
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constltutional prov1s10ns read w1th the antl-discnmmation civil nghts statutes 1mply that a child has‘

a fundamental nght toa thorough and efficlent educatlon thhout regard to the 1nd1v1dua1’s sex.

EDUCATION LEGISLATION

‘Titles 18 and 18A of the New Jersey Statutes deal speciﬁcally w1th education The |

“Commissioner of Education has jurisdiction over all disputes. and controversies arising under the

education laws.® It is clearly stated in those laws that “[n]o dlscnmmation based on sex shall be
madeinthe formulation of thescale ofwages, compensation, appomtment assxgnment, promotion,
transfer, res1gnation, dismissal, or other matter pertainingto the employment of teachers ”“‘Equal Sy
compensatlon for male and female teachers is also mandated % :

- The legislature has sought to guarantee equal nghts for students as well as teachers inthe:
state's public school systems.* To date, the courts have dealt pnmarily with interpreting this -
guarantee with reference to school athletics. departments % The Appellate Division, however,
interpreted the section of the law that added this ‘provision to the education laws to mean that the
legislature intended that sex be included in the bases for finding protection under the constitution
and laws for student opportunities.® As further evidence that this intention was understood by the.
Department, it is cited as the authonty for the creation and implementation of the Equality in
Educational Programs section of the New Jersey Administrative Code.® The stated purpose of the
regulations isto guarantee each childi in the public schools equal educational opportumtyregardless

- of race, color, creed, rehgion, Sex, ancestry, national origin or social or economic power.” Policy =
development is left up to the local school districts;” however, there has been a uniform set of

guidelines established as regulations for various school and classroom practlces 7 The guidehnes ‘
deal w1th the followmg areas: : : SR

EDUCATION REGULATIONS '

The regulatlons mandate that each local school district develop a pohcy of equal educational |

- opportunity, and that it publicize the adoption of the policy The regulations provide for affirmative -

action programs for both school and classroom ‘practices and employment/contract practices, '
including the designation of an afﬁrmative action officer and the provxs10n for in-service trammg
There is also a prov1s1on deahng wuh sexual harassment ML = ‘ :

_ The regulations further require each board of education to adopt and approve courses of ‘
study, instructional materials, and programs des1gned to eliminate discrimination and promote
understanding and mutual respect between children of different races, colors, creeds, religions,
sexes, ancestries, national origins or somal or economic status..."” Courses of study alreadyinuse =
are tobe evaluated by thelocal school dlstnct to be sure that theyarein conformance w1th the above v

stated cntena

TE CHNI CAL ASSIS TAN CE

Technica_l assistance is to be provided to local__, school districts."

L

Pages
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o : A plethora of 1ss1res is addressed under thls headmg 1nclud1ng guldance counselors and,'.‘f}\ b
programs, equrtable treatment of pregnant students phys1cal educatlon and mterscholasnc athletlcs o SR
Mgt programs77 ' v R ‘ 1S ‘ ‘ o
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Equal Employmel
~ butare not limited to the ]

" of 1964, as amended by th
- as amended, Equal PayA

COMPLIANCE

Specrflc tlme penc ds are set out for comphance w1th the regulatrons promulgated in Title
S are tobe revxewed ‘and, if found to be unacceptable, the Commissioner S
ate someone to work wrth the schoo] dlstrrct to develop an acceptable S
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+ of Education shall desrgn
= plan“' REa

STATEREVIEWANDEVALUATION - ‘1
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G -;tobecorrectedmatlmelymanner& R ‘ Foen e R D e

o evaluated with the results

L PROBLEM AREAS STR]

A vanety of proble ms were ralsed durmg heanngs held by the Commrssron, pnmanly w1th g
tle 6:4.- The most pervasive were “the lack of funding for adequate -
in Educational Programs, =~ .
ortain characteristics, The

_ the implementation of Ti
o lmplementatlon andlacko
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l
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l

nt Opportumty regulatlons must be comphed w1th m all hmng““ and

the public educational system of NewJersey. The requirements include
New Jersey Law Agamst Dlscnmmatlon, T1tle VII of the Civil Rights Act = g

e Equal Employment Opportunity Actof 1972 ‘Executive Order11246 =

ct: of 1963 as amended and T1tle IX of the Educatlon Amendments of R

ESSED IN HEARING TESTIMONY

f afﬁrmatlve action. UnderTitle 6: 4 Equallty
equal educational opportumty regardless ofce

G technical assistance prov1srons of the regulatlons clearly state that the Co

' to provide technical assist

procedures and i m-servrcl;t:..lt.l

_that there are no state

Th1s problem has been exacerbated by the fact that federal support is rapldly dw1ndlmg o i
that what is needed is "not srmplyl the absence of dlscnmmatlon, but 37

" Testrmony also suggested

ance to local school districts for the development of policy, gurdelmes, PR

rammgfor school personnel Unfortunately, severalwunesses testified

FE ds allocated to fulfill this. obligation. “All of the technical assrstance ;" T
i -’,;provrded by the Ofﬁce of lEqual Educatronal Opportumty is funded thr '

ough federal sources

mmissioner must arrange
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) afﬁrmatrve steps to 1ntegrate students in courses and programs We need to requu'e every school

1o have a policy and procedures to deal with intimidation and assault; staff to staff, staff to student,
student to staff, and student to student. Th1s last has been especrally neglected ‘with ofﬁcral
: drsregard and non-mtervent1on the rule rather than the exceptron e

Fundmg problems were rerterated 1n other testlmony

S The state provrdes very httle money for 1mp1ementatlon of its
B .regulatrons If equal opportumty isnotseenasa priority by the State,and
- if the State does not follow through on its commitment, the districts see .
- little need to meet what the state has 1mposed inthem....The Department‘ ; o -
- of Education, itself, needs its own affirmative action officertofunctionfor .
. _the schools. - Fmally, the Department needs to reinforce 6:4-1.3(e);
S although averyimportant requirement, it has met very superficial compli- -
~ancelevels. It requires that each Board of Education shall adopt and ap-
- prove courses of study, mstructlonal materrals, and programs designedto
" ‘eliminate d1scr1mmatlon and promote understandmg and mutual respect
between children of different races, colors, creeds, religions, s sexes ances-
R tnes, natlonal orlglns or socral or economlc status Mo ~ L

T1t1e 6 4's provrsron on employment prohrbrts dlscrmnnatlon, but 1t does not provrde for any
afﬁrmatrve steps to remedy the effects of past dlscnmlnatory practrces :

s The Nat10na1 Center of Educatlon Informatron 1ssued a compre- T
o ‘f hensrve report in January of 1988. This document, entitled ‘Profileofthe -~
~ School Administrators in the U.S.’ said, ‘probably nowhere in Americais - :
there alarger block that givesmore credence tothe phrase ‘oldboy’s cub’
- than public school ‘administrators.” - This study 1 used the followmg“ ,
. statistics to support their conclusion: ‘Public school principals are 76%
~maleand 90% white and superintendents are 96% male and 97% white.
S Contrastmg this data are the current statistics for pubhc school teachers. e
- which show that women make up 69% and minorities 11% of this labor' T
" market. In New Jersey’s educational commumty, the statrstlcs closely; o
- resemble those on the national level & S ikt

Allowmg equal access is obv10usly not enough Of the 583 school drstncts 1n the state of New
Jersey, only 37 (6%) of the Superintendents (Chief School Offlcers-CSO’s) are female and19 are
black.  The remaining 527 are thte ma]e The followmg is a breakdown of the top drstnct
adrmmstratlve posrtrons d ' L | : : ‘
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TITLE64

o It is generally agreed that Tltle 6:4 of the New J ersey Admlmstratlve Code, the Equahty in~ -
Educatlon Guldehnes, are acceptable however, there are sectlons that should be strengthened -

NJAC. J A C 6: 4-1 3(a) states that each local school dlstnct shou]d develop a pohcy of equal educatlonal |

o opportumty It mandates that the dlstrlct pubhmze thls pohcy inan adequate manner.

PROBLEM The language is permzsszve, it should be mandatory Publwtty isa key area here

' Without it, the rest of the sectzon Is useless. -

RECOMMENDATION There should be standards 1mplemented to. outhne speclfically =

what the common customary methods of information dissemination should beina school district S
and the district should be required to conform to the speclfic standards. Further there shouldbe .

munmum standards set for the pohcy ltself lncludmg areas it should cover and levels of actlon :

N.J.A. C 6 4-1 3(b) mandates a systematlc 1nternal monltormg procedure as part of a dlstnct s‘ $
afﬁrmatlve action program DR ;

PROBLEM Alaska 'S expenence and that of Mznnesota as well, shows that thzs mformatzon‘ :

: has. to then be entered into a state-wide data base in order to be effective. It does not appear to be

adequate to relyona survey contammg multiple choice questions and questions that can be answered
with a simple ‘yes” or ” to determme whether that dtstrtct isin compltance wzth the Tttle 6:4
regulatzons e S e .

RECOMMENDATION Comparatlve data collectlon, comphance rev1ews, and enforcement _

- procedures all require sucha data base. Further, the internal monitoring system itself needs clear L

guidelines. The Commission recommends that the data base developed for fiscal and personnel
monitoring on a state wide basis be adopted to collate the appropnate data; and that the

- DepartmentofEducatlon bereqmredtoreporttotheDepartmentofPersonnelAﬂirmatlveActlon y

dlrector or some such system

NJAC 6 4-1 3(c) mandates des1gnatlon of an afﬁrmatlve actlon ofﬁcer for each dxstnct |

PROBLEM .'Ihe sectton setsno crtterta for thts aﬂicer If the person selected tofill this role does l‘
not have relevant education or experience, trammg should be provided. . Further, the position should o

. be given at least part-ttme if not full-time status. (If ﬁtll-ttme then it could include all equity issues, o

race, class, national origin, etc.,) Adding such duties to an already full- time position makes the s
destgnatton of an aﬁirmattve action oﬁicer meanmgless and probably pumtzve forthe deszgnee L

RECOMMENDATION The afﬁrmatxve action ofﬁcer should be knowledgeable in the o
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area of sex equlty ,,School drstncts should‘be requrred by regulatlon to‘fill?'the 'posrtmn with an
o mdrvrdual quahﬁed under a state-wide JOb descrlptron. }The size of the school district should be--
'\ taken lnto account when determmmg whether he'posxtlon should be full or part-tlme. e :

“On a contmumg baszs” is too vague Thls can mean once eve,

TR RECOMMENDATION v vSpecrfic tlm schedules and
_‘mtheregulatlons g T e

NJAC 6: 4-1 5(c) deals

sufﬁclent

S the sztuanon

A 'steps are necessary 0 add re.

o i oh b1ts ""the use o‘ tests procedures T other
}matenals dlfferentlated or stereotyped o fthe basrs of sex, race etcv

rocedures whzch were neutral- on thezr face but’-rhad a dlscnmu

RECO \"

: l‘ION
: avord such dlscnmmator

’Tests must

v1th possible sanctlons agamst non- ¢

,‘.,?‘fN J.A.C 6: 4-1‘7(g) deals .

?*and make sauctmns an automatlc “procedure

.N J .A.C 6 4-1 3(d) d1scu*.ses m-serwce trammg wrthout prov1d1ng any
A (Should itbe done bya prof ssronal in the field? What areas s
R ,‘-mteractlon, etc.? No cntena is estabhshed for(.»such trammg

PROBLEM Gutd elznes should be provzded 10 coverthese areas In adduwn, i

ON Pregnant and parentmg students mus »
1ng~prov1510n of daywrevand -‘parentmg edu« ati ]

PROBLEM Thls would;be much more eﬁ'ecnve zf thzs mcluded a ban onsuchtestsor

1ato

| _' RECOMMENDA'l['ION : The guldehnes should make clear what ¢

ry three years or. thce a year

comm tments should be spelled _ outv G

ted on-a continuing basis to-

cntena for such almng
over: extlb'o"oks,f;classroom

-semce b1/ ammg

Although it proh1b1ts excl dlng pregnant students from pro grams or act:‘ i i s, su

PROBLEM Beca 're pregnancy lsthe _a]orreason female drop,y‘ 15 of

t‘be._'helpe‘d through school

uidance and counselling

'distriét;s”l :

onstltutes non-comphance
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(|
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OVERVIEW OF LEGISLATION OF OTHER STATES

Six states have statutes that explicitly and solely focus on sex discrimination in education.
They are: Alaska, California, Hawaii, New York, Rhode Island, and Washington. The most
comprehensive are described below. In addition, Maine, whose statute addresses educational
discrimination as a result of sex or physical and mental handicap, has noteworthy enforcement
provisions and unusually thorough regulatlons A number of states have no general statute aimed
at sex discrimination in education but include language in their education statutes or regulations
dealing with specific areas of sex discrimination. They will be discussed below wherever relevant.

ALASKA

- The Alaska statute,® known as Chapter 18, is comprehensive. It begins with the exact
language of Title IX.® However, it continues with prohibitions against discrimination in
employment,counseling and guidance services, course offerings, textbooks and instructional materials.
It then mandates that the board of education “establish procedures for affirmative action programs”
covering both employment®and educational opportunities™ in districts and regions found to be in
noncompliance with Chapter 18.% The statute further allows the board of education to withhold
state funds as a last resort from such districts and regions, once the other measures taken by the
board to correct the situation and enforce compliance have failed. » Finally, the statute prov1des
both complaint procedures with the board and an independent right of action for anyone in
elementary or secondary school who has been harmed by a violation of the statute. Those persons

aggrieved by a violation in post-secondary education have a pnvate nght of action but no remedy
through the board itself. : . .

- In addition, Alaska has a Task Force which includes the Chapter 18 Coordinator, the -
Vocational Education Sex Equity Coordinator, and the Office of Civil Rights Coordinator. The
group meets monthly for planning and collaboration. The Task Force also consults with the Office
of Curriculum Services and the Office of School Improvement. Providing further support, women
educators in Alaska formed a statewide orgamzatlon called “Women in Educatlonal Admlmstratlon
which serves as a support and advocacy group,* : -

Desplte the extensive coverage provided by the statute, lmplementatlon has been less than
adequate According to the Alaska Women’s Commission, a key area in need of improvement is
the monitoring of Chapter 18.* The monitoring instrument used is capable of examining compliance
on paper; however, it does not examine grievances to be sure that they have been correctly acted
upon. It also does not examine course enrollment by gender, or the gender of the teaching staff by -
course offering. In addition, though the monitoring instrument indicates whether gu1dance

counselors and teachers have received the mandatory biennial training, the training itself is not
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Addressmg mequahty in educatlonal opportumtles, Washmgton s statutory law says that . E’ i
o “[t]hJs violation of nghts as a deleterious effect on the individual affe cted and on society.”®The
- ~core of the statute outhn sthe scope of the regulations and guidelines mandated under the statute.

i The superintendent of public instruction is mandated to develop guldehnes regarding sex discrimination - b-:

pubhc school emplo

_v_vjf__-’athletlc act1v1t1es for: students, access: to course offenngs, and in textbooks and mstructlonal; :
'.:_j_matenals used by students 0 S e : e : S

ST In addltlon to outhmng specrﬁc and comprehenswe areas in athletlcs to whlch the guldelmes i
e _;should apply, the statute requires the supermtendent ‘to: develop a student survey to distribute -
~every three years to each local school district...to determine student interest for male/female
- participation in specific sports ” The guidelines regarding 1 textbooks and mstructlonal matenal MRS
ST ‘F"mclude, but are not hmrted to: reference books and audlo-wsual matenals e VR

-ji,:fj ach1eved 10 v.IThe State

WASHINGTON i

R R The supermten ent 1s empowered to termmate a
: complymg school district.

: ,Mame S Human R

i

o

- assessed for appr0priateness There is also no method of momtonng teacher classroom methods i
- Or} interactions with students.* This kind of momtorrng is necessary in order to reach pervasive but:;~'
- more subtle forms of dlscrlmmatlon In addltlon, madequate momtormg prevents “the collection
and analysis of essential data reqmred for management and enforcement purposes smce there is
" no'e vrdence on whlch to base a Judgment ) il L 3 : v

£ The Alaska Women S Comm1s31on further found that the creatlon of an ongomg data base, S
: of equtty indicators for pl anning and momtonng purposes was anecessity. The analysis of collected =~ .
~dataof comphance reviews and other information would prov1de the department with direction i in: oo
ts management decisionsandin dev1smg appropriate technical assistance for school districts. With - A
‘regard to higher educatlon, the Commission found that much work is left to be done in Alaska:
. “Sex equity courses must be desrgned for the numerous f.telds of study inwhich teachers specialize.
o Integratlon of sex equity into the course work of future teachers and counselors would reduce the e
. potential for discrimination in' ‘classrooms and in’ counsehng situations. It wﬂl be necessary to‘»{:f' e
! :f:' prepare educators for a <,ert1ficatron process wh1ch in turn, requrres th1s preparatron i F

1

|

yment, counseling and gu1dance servrces to students, recreational and

}‘Servrces enacted regulau Ons concerning sex equity in educatron pursuant to the Maine Human

‘Rights Act™® The regulations cover admissions, recruitment, academic programs, vocational -

- . 'programs, physical education, human sexuallty, athletics, counsehng, housmg, financial assistance, . -
~ ‘employment assistance to students, health and i insurance beneﬁts and servrces, mantal or parental.'; S
- status, and pregnancy ancl related condttlons e : .
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‘or part of state fundmg 0 a non- S AL
| ® The superintendent is also mandated to termmate specific programs -~ -+ -
- f;;wrthmaschool drstnct, and to mstttuteamandatoryafﬁrmatrve actlon program ,andmay place the e i
“non-complying school district “on probatlon with apprOprrate sanctlons until comphance it
of Washmgton, compared to other states appears to have the most '
ma ‘datlng sex equrty in pubhc schools; e ; -

JghtsACommmsmn and the Commrssroner of Educatlonal and Cultural




Three addmonal toplcs covered are partrcularly noteworthy the mclusmn of afﬁrmatlve: o
 action, sexual harassment, and gender equity in school administrative positions. Maine provides—--- - -

that affirmative action resultmg from a formal consent decree, a court order, or an affirmative

~-action plan adopted by the govermng body of the mstltutlon “shall be deemed not tobe unlawful_. S
‘educational discrimination under the act™; Furthermore, the regulatlons, promulgated jointlyby .
the Commission on Human Rights and the Comm1ss1oner of Education, stipulate that “affirmative

action plans may be adopted in the absence ofa ﬁndmg of unlawful educatlonal dtscnmmatlon to

overcome the effects of conditions of the past which have resulted in limited part1c1patlon by |

persons of one sexand may i mvolve speaal recrultment, counselmg and other efforts to encourage

participation of members of that sexin pro grams or activities tradltlonally entered by the opposite -
© sex.” The sexual harassment guidelines appear tobe adaptedfor the area of educationfromthose -

~ of the Federal Equal Employment Opportumty Commlssmn described in the text that follows. ®
- Maine's scheme for providing opportunltles for women in promotlons to administrative posmons;f

 is its newest effort to acknowledge sex dlscrlmmatlon in educatlon The 1989 act prov1des that the -

"commission shall promote gender equity in the hmng of pubhc school admmlstrators in cooperatlon .
with the Commlssmner of Educatlon A . o . S

The Mame statute s enforcement mechamsm is umque and appears to be functlonmg well.1©0

~ A bill introduced in 1983 by a coalition of women's groups provided that the Department of o

Educationbe mvolvedthhrulemalcmgtogetherwzth theHumaanghts Commrssron ‘Thewomen's.
groups had argued successfully that the Department of Education was not the appropnate.

. watchdog group They both therefore play a pos1t1ve role in partlclpatlon and concxhatlon efforts C |

The procedure is: |
T ': *A complamt is flled w1th the Human nghts Comrmssmn

- L *The Commlssmn not1f1es the Department of Educatlon when—- a
: _7"everacomplamtlsﬁled"" P S : S

; *In conductmg an mvestlgatlon, the comm1ssmn, or lts demgnated'
; -representatlve shall have access at all reasonable times to premises,rec-
.. ords, documents, individuals and other evidence or possible sources. of
‘evidence and may examine, record and copy those materialsandtakeand = -
. record the testimony or statements of such persons as are reasonably. i
o ‘necessary for the furtherance of the mvestlgatlon The commission may -
- issue subpoenas to compel access tov »or product1on of those matenals or e
St the appearance of those persons e e R

L *The Commmsmn "'notlﬁes the Educatlon Department of any" o
o : - [,‘ﬁndmg that unlawful educatlonal dlscnmmatlon has occurredina pubhc o
-+ school or program ora pnvate school or program approved for turtlon ,

- purposes

*The Department of Educatlon is then glven the opportumty to
partlclpate in concﬂlatlon efforts . L : _

The bulk of cases SO far have mvolved sexual harassment or sports
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U CREATION OF A PRIVATE RIGHT OF ACTION
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r

" the use of administrative pr
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 Title IX, whlchdoes':notspeclflcally proyidezfor'apnyate cause of action by a student, was o

mterpreted as so doing by the United States Supreme Court. In Cannon v. Umversdy of Chicago,"”

 the Court noted that HEW! 1tself “candldly admitted that it does not have the resources necessary o o

to enforce Title IXin a substantlal number of cucumstances,”“’ and quoted HEW’s reply brief -

' argument in the opinion: “...even if admmxstratlve enforcement were always feasible, it often mlght S B

not redress md1v1dual m]urles An 1mphed pnvate right of action is necessary to ensure that the

 fundamental purpose of Title IX, the elimination of sex d1scr1mmat10n in federally funded \‘

education programs, is ach1eved 7120 S1m1lar1y, the State can look to 1ts coffers for another reasonj |
to encourage a pnvate nght of actlon SR O DU -

The Court in Cannon 1dent1f1ed two dlfferent ob_] ectlves sought to be accompllshed by Title
IX. They are: (1) Av01dmg the use of federal resources to support dlscnmmatory practices; and -

- (2) Providing individual citizens with effectlve protectlon against such practices.’ New J erseyhas
" adopted the phllosophy of Title IX, and now needs to adopt pract1ces that can make the phllosophy o
“work to ‘the beneﬁt of 1ts CltlZCI]S - L , _ . TP

NEW JERSEY CASE LAW AND STATUTES

There appears to be concurrent ]unsdlctron over sex dlscnmmatlon 1n educatlon complamts o
Jurisdiction s grounded in both the Commissioner of Education through Title 18A-- The Education -

Law, and in the Division on Civil Rights through Title 10- The Law Against. Discrimination. Under -
~ theLaw Agamst Dlscrunmatlon,121 any person claiming t to be: aggneved byan unlawful employment T

practice or an unlawful discrimination may file a complamt with the Division on Civil Rights OR
initiate suit in Supenor Court 2z, An md1v1dual does not have to first f11e a complamt with the -

'Division on Civil Rights; but prosecutlon of a suitin Supenor ‘Court under the Act bars the filing . |

ofa complamt with the division or any municipal office during the pendency of any suit.® Sothe
remedy of pnvate litigation, once chosen, is exclusive. However, ina series of opinions, the courts =

‘have determined that the Commissioner of Education should have the sole responsibility for all -
' complamts that have as their subject matter education curnculum oraccommodations,whetherthe -
plaintiff chooses tofile initially in Superior Court, with the Division, or with the Department. The
' ‘opinions rely on the concept of superior administrative expertlse to Justlfy this special treatment.
The exact language ‘used by the court and the Attomey General is instructive in determmmg why
- this awesome power | has vested in one person the Commrssmner of Educatlon Abnef reviewof

the pertment cases follows LA

The’case of]énktzt.t ‘v. TownsthofMoms School Dlsmct dnd Bdafd ofEducatton 24 prov;des. o

| astartmgpomtforad1scuss1on oftherespons1b111t1esofthe Comm1ss1onerofEducatronunderTrtle o
18A. In that case, the Supreme Court outlined the respon51b1ht1es of the Commissioner of

Education and traced the statutory powers granted to the Commlssroner by the leglslature and the‘— B

' constltutlon
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zOur constrtutron contains an exphcrt mandate forle gxslatlve mamtenance
. and support of a thorough and efficient system of free pubhc schools'. In L L
- fulfillment of the mandate the Legislature has adopted comprehensive -~ =+ 7
- enactmentswhich; mteraha, delegate the 'generalsupervisionandcontrol . '
- of public educatlon in the State to the State Board of Education in the

- Department of Education. As the chief executlve and-administrative

' officer oftheDEpartment, the State Commrssroner ofEducattomsvested_--[; SR
- with broad powers including the ‘supervision of all schools of the State =~~~

" receiving supphrt or aid from state appropriations and the enforcement”

S “of all rules pres ’bed by the state board' The Comm1ss1oner is authonzed, e e
-~ to mqu1re1ntoand ascertamthethoroughness andefflelencyofoperatlon T RO
- of any of the schools of the public school system of the state'....and is ST S S
 empowered 'to hear and determine all controversies and dlsputes arising: . oo
. " under the school laws or under the rules of the State or the Comm1ss1oner' ‘”5} B

G . ,t . . : S . - el C % b

4 The New J ersey ed ucatlon laws prov1de that 'no puprl m a pubhc school in thls state shall be- P
TR e drscnmmated againstin admrssron to, or in obtammg any advantages pnvﬂeges or courses of study' i
-~ of the school by reason of race, color, creed, sex or national origin." "2 This provision createsa .~
i Junsdlctlonal conflict, because the Law Agamst Dlscnrmnatlon also prov1des for protectlon from
R discrimination in public accomodations,” mcludmg specrflcally pubhc schools The Attorneyf L
e General dea]t wrth the cc»nﬂlct ina formal opmlon 1ssued in 1975 |

i 'The questlon ]posed by your mqurry is whether the Junsdlctlon of the, e
- Division on Civil Rights over public accommodations duplicates the = .=~ =~
. jurisdiction of ‘the Commissioner of Educat10nw1th respectto the subJect_']. e e I
of d1scr1mmat' nmpubhc school curncula Gl T AT

“7--5'SCh'o'ols the Le

~ does not specifi
_itis clear, under
- enforce a]lreq
f:z_does have j juris

LR ,The 1ssue was clear
opubhc accommodatlons dl

In Wa_'further etfort to ehmmate dxscnmmatory practlces m the. pubhc’f;’} RS o [
i glslature recently enacted L.1973, 1¢.380, sec. 1 (effective ..
= -%'5’-January 14,1974, codified as N.J.S.A. 18A: 36-20) Althoughthts statute.

cally conferenforcement; powers uponthe Commissioner, -~ -

Jenkins, that the Commissioner has generaljurisdictionto .~~~ .+
1rementsofthe educatlonlaws of the State. He, therefore, . .=
sdiction to assure that the express, provisions of NJSA. ~© o
O 18A 36-20 are lmplemented by the local school drstncts A e ’

ly stated as whether the Junsdlctlon of the D1vxs1on on C1v11 Rrghts over o '_: '
xphcates the _]lll’lSdlCthI‘l ofthe Commrssroner of Education w1th respect'j s

R ffto the sub_]ect of discrimination in pubhc school cumcula The Attomey General's opmton briefly - S

it compares the responsibﬂrtles of the Dmsron of Clvﬂ nghts under the Law Agamst Discrimination . -

o ,-;-»:‘;f:Wlth N J. s A. Title 18A: |

f
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~ The D1v1sron has Junsdlctron over those matters de]egated toit by the Law -
- Agamst Drscrlmmatlon, NJS.A. 10 5-1 et seq. Pursuant to this law, the
*  division has general _]unsdrctlon over housing, employment and use of
& pubhcaccommodatronsandthepowerto ehmmatedrscnmmatlonmthese ,
~areas based on: 'race, creed, color, national ongm, ancestry, age, mantal‘ »
- status orcaus  of... habﬂlty for service in the Armed Forces of the Umted' o
States.' N.J.S.A. 10:5-6. This Junsdlctlon may be contrasted with the
. pervasive Junsdxctron and responsibrhty of the Commrssroner of Education
.+ to enforce all laws pertaining to the operatlon and administration of the
.~ public schools - The Commissioner's. ‘broad authonty unquestlonably'% ”
E ‘ff'extends to all d1scr1mmatory practices in the public schools and clearly -
= encompasses ‘exclusive jurisdiction of allegatlons of sex dlscnmmatlon in.
public school curricula. ‘The recent enactment. of N.J.S.A. 18A: 36-200
~ which expressly deals with' d1scnmmatron in pubhc schools curricula
L further reinforces the exclus1ve Jl.lI'lSdlCthIl of the Commlssmner in this
" area, The spec1ﬁc1tyw1thwh1chN JS.A.18A: 36-20 addresses the problem.
. of discrimination in the public schools sharply contrasts with the general -
. language of N JS.A. 10:5-1 et. seq. Operatlon of the rule of statutory -
R ,COIlSlIUCtIOD, that the spec1ﬂc supersedes the general, forhﬁes the conclusion
" thatexclusive Junsdrctron inheres in the. Commrssroner of Educatlon over -
. {__ complamts mvolvmg unlawful dlscnmmatlon in pubhc school curncula »

It is further reasoned in the dec1s1on that an mference can be drawn concemmg the" .

legrslatrve intent behind. N.J. SA. 18A: 36-20; that is, that the Commrssroner of Education has = .
‘specific expertise:: and interest in deahng with issues of discrimination. The questionthenbecomes,

- whether the Commissioner does in fact have the necessary expertise and, through the Department B

of Educatlon, the capacity to adequately enforce the leglslatron as well as the regulatlons promulgated

to assist withiits enforcement Further, we must look to see how the courts have used this reasoning N

- toremove dlscrnnmatlon in educatron cases from the purvrew of the Law Agamst D1scnmmatlon T

In preparmg to d1scuss the Law Agamst Dlscnmmatlon m Hmfey . Matawan Regzonal - f

Board of Educanon 9 the Court stated

A bnef recapltulatlon of that progressron,'though relteratlve to some
S ',degree, underscores the irrefutable conclusion that the DivisiononCivil -~ -
- Rights has the statutory jurisdiction to entertam sex dlscnmmatlon G
: .L'{_f-.complamts relatmg to pubhc school curn' la IR SR e

The Court also noted in its h1stonca1 summary that the Dmsron on D1scr1m1nat10n was

created in the Department of Educatlon to enforce the Law Agamst D1scnmmatlon, but was
subsequently moved to the Department of Law and Pubhc Safety ' '
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W2 In1961 :the'"Dn jision Aga.mst D1scr1rnmat10n was re‘named the Divisionon---
- Civil Rights, and shortly thereafter, symbohc of greater empbhasis upon
. enforcement over education and. suasion, the’ D1v1s1on was transferred

S from the Department of Education to the. Department of Law and Public "
o Safety under. the supervrsory authonty of the Attomey General and thef- =
S "_.D1rector ofth ‘ D1v1sron on C1v1l nghts Bl e by

I
P P

The Court reason d that because schools are places of pubhc accommodatlon, complamts TR
of sex dlscnmmatlon in v,ducatron were mdeed covered by the Law Agamst D1scnm1nat10n ol

,-v“ -
l

e "Pubhc schools and pubhc educatlon assuredly are covered by the anti-
| ;‘._-;f’*drscnmmauon ‘law. ' Public schools under the superv1s1on “of the -
e Commrssroner - of Educatlon are specifically |'a place! of pubhc- ,
L accommodatlo ' under the Law Agamst Discrimination N.J. S.A. 10:5-5.
. ‘Aplace of public accommodatlonls forbidden to discriminate 1nv1d10usly S e e
" inthe offering of any of its ‘advantages, facilities, [or]pnvﬂegels" NJISA
10:5-4. G1venthepr1maryrespons1b1htyofthepubhcschoolforeducatron L I
- under the school laws, it is almost tautological to say that ‘educatmnal‘ el AL e
"‘lii‘programs,coursesofstudyandcummﬂaformthe core ofthlsresponsibﬂrty R e .
" Hence it is ur[ndemable that a public school curriculum is one of the . L
o ,advantages, facilities, [or] pnvﬂeges of apubhcschool asaplace ofpubhc‘ LR e
"~ accommodation. “We'conclude therefore that the. DlVlSlOIl on Civil
- Rights, consrstentwnh the letter and spirit of the Law Agamst iation,
- does have ]urlSdlCthI‘l to hear and adjudicate clalms of discrimination .~ = -

N i pertammg to courses of study and curncula in the pubhc sch‘ools ok
Although the log1c of the Court is faultless, it somewhat paradox1cally went onto hold that G
the Commlssroner of Fnu ation had a supenor Junsdlctronal claJm over complamts of dxscnmmatron : S _

5 principles of ,omlty and deference to. 51bhng agencles are part of the vy
R fundamental r,sponsibihty of administrative tnbunals charged w1th‘_ PRI RER
" overseeingc com plex and manifold activities that are also the appropnate* RN
~ statutory concern at other governmental bodles‘ ‘This is a corollary
- application of the broader principle that where a court has concurrent SR
1 dlscretlonaryjurlsdlctlonwrth another court oranadmrmstratrve agency, the el
- thedecision to exercise ]unsdlctlon velnon should be fully responsiveto .+~ -
. the competencc expertrse and status of the other tnbunal Pnncrples of
poe j'_'admrmstratrve comity call for the action taken’ by the adnnmstratlve{ G e
~ -agencies at the instance of the Attorney General in this case. The . .
! -~ portions ofthe‘complamts that have been transferred to the Commlss1oner-“;‘ Cpp e e T
_ " relate to the content of educational programs . and courses of study,
R matters implicating the hlghest level of professional expertrse and judgment
G ) m the educatronal ﬁeld Thus the educatlonal mterest of complamants .

; N FOR T o . : o]
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‘ submJtted to a court for resolutlon |

o wh1ch cannot be dlsassoclated from thelr dlscnmmatlon gnevances can o

best be addressed by the Commlsswner There is, as. 1mportantly, every :

' reason tobelieve that the Comm1ss1oner can dlscharge fully and faithfully

~ his constitutional and statutory duty to eliminate the vestiges of invidious -
sex discrimination as alleged in these complamts (if otherwise estabhshed); :
and that this can be done cons:stent with apphcable edumtnonal standards.m o

- J ustlce Conford, writing for the dlssent, clear]y artlculated the need for a more comprehenswe

o answer to this issue, and suggested that the Commrssmner of Educatron could be: an expert witness ‘
‘in a case to assist a court in determmmg whether the apphcable statutes and nghts have been -

‘abridged. v T TR .
~ Thei mconvemence of concurrent Jlll’lSdlCthIl in respect of the sub]ect,'
* matter here 1mphcated is obv10us, but, as Judge Crane apt]y observed m
~the Appellate DlVlSlOl‘l, the matter is one for attention by the Leglslature s
- rather than 1mprov1satlon of so radrcal a cure by the Court as declared
- here. Pendlng leglslatlve attention tothe subject, the most salutarycourse -
" of administrative handling of this kind of complaint, when brought by the -
"~ parties before the Division, would be for it to require the Commissioner
- of Educationoran appropriate subordmate, to testify before the d1v1510n,' R
' or where appropnate to participate in conciliation conferences, so that:
", S the educatronal expertlse of the Department of Education could be made =
' available to the Division for the most edified and effective exercise of its =
B Junsdlctlon in dlsposmg of the partlcular case [c1tatlon omltted]‘-"4 SRR

“The reason for the vestmg of Junsdlctlon in th'e Department of Educatlon still appea're'd'to -

be unclear. The Supreme Court, in its first. Abbott v. Burke™ opinion in 1985 sought to. clarify this . .
issue by focusmg onthe concept of exhaustlon of admrmstratlve remedies. The Court determmedv o

that, where appropnate admlmstratlve remedles should be fully explored before the case could be -

L The mterests that may be furthered by an exhaustlon requ1rement were
.~ identified in City ofAtlannc City v. Laezza, 80 N.J. 255, 265 1979): -
- '(1) the rule ensures that claims will be heard, as a preliminary matter,by - -
- abody possessing expertise in the area; (2). admm1strat1ye exhaustion .
: _allows the parties to createa factual record ‘necessary for meamngfuli S
~ appellate review; and (3) the ¢ agency dec1s1on may satlsfy the partles and o
L thus obv1ate resort to the courts Lo ST v

.‘,,However, as explamed in Garrow, 79 NJ at 561 '[t]he exhaustlon:, '
. doctrine is not absolute. Exceptions exist when only a-questionoflaw -~
. need be resolved..when the admnustratlve remedies would be futile.. when

~ irreparable harm would result..when Junsdlctlon of the agency is-
' doubtful.. orwhenan overndmgpubhcmterest callsforaprompt]udlmal_
R ’[‘fdecmon'”‘ S » - '
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Much of the reasc
- be developed in order to
suited to this task.

»nmg is grounded in the theory that : an exhaustrve factual record needs to
make a proper determmatlon and that the admlmstratrve process is best -

|
i

.lr'
|

Based on this pr1nc1p1e the Court has at tlmes requlred‘ plalntlffs to
‘exhaust their administrative remedies notwrthstandmg their allegations of

* astatute's constltutlonal deﬁcrencres For these reasons, the Court has =

repeatedly acknowledged and approved the adn:mlstratlve handhng of
educational controversies that arise in the context of constitutional and
statutory htlgatlon,mcludmg design of remedxal measur-es, and supervision

of the program 1mplementat10n' 17

In Balsley V. NOrth Hunterdon Regzonal Hzgh School Board of qu(v:a,lion’,138 the petitioner
chose to bring her comp Jmt to an administrative forum culmmatmg in/the awarding of attorney's

fees as prescribed by t

Commissioner had the adthorlty to award attorney's fees, not under the education laws, but under

e Law Against Discrimination. The court in Balsley ruled that the

~ the Law Against Drscnmmatlon This development further comphcates the issue in that the court
is now providing for the ertforcement of the Law Against Discrimination both by the Commissioner
of Educationand by the Division on Civil Rights. The dec1s1on was app caled and Justice Handler,

writing for a majonty of the Court, stated:

...the D1v1s1on on C1v1l R1ghts and the Commrssroner of Educatlon have
concurrent jurisdiction in discrimination cases- concernmg education.

~ Because the

“Commissioner has the predominant interest in the subject matter. However,
even though complainant properly filed her petition with the Commissioner

of Education,

<i;:scnmmatlon occurs in a public educat10n|context, the

the amendment of her petition to assert a claim for relief in

the form of counsel fees under the LAD presented issues cogmzable only

before the Division on Civil Rights. The spec1ahzed remedy of counsel
- fees is not one within the statutory authority of the Commrssmner but is
. available onlyin the Division on Civil nghts Hence, under our decisional

law and the general standards of the current rules of the Office of .

AdmrmstratlveJ Law, the Commissioner of Education should not determine

that claim for elief. Rather, the complainant shou]d have filed that claim
- inthe Divismrl on Civil Rights or, the Commissioner havmg granted the
- application, applied to sever and transfer that clalm to the Division for
disposition as the Director deems appropriate in accordance with the

= statutory poh es and regulatory standards of the LAD "’

- This new readmg

i P‘age 38

: of the methods of enforcement of the Law Agamst Drscnmmatron seems -
to confuse the matter even more. S
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The Commrssron on Sex Drscrrmmatlon in the Statutes recommends that New J ersey s"-.

statutes be amended to create a private nght of action to correct sex discrimination in educatron, ‘
and that the nght toan admrmstratrve action be retained as an alternative for those who feel their
complaints can be more satrsfactonly resolved in that manner. In the latter case, attorney's fees

should be avallable from the Commrssroner of Educatron for successful plamtrffs The Legislature - ':

clearly intended ‘that. educational settings be mcluded specrfically in the category of public

accommodatlons italso clearly intended to prowde a choice of remedies. for plaintiffs. Thelineof = =
decisions, in this area only, deprives: plamtrffs of both. ‘An adequate remedy can only be made =
~ availableif the Legrslature endorses the right of a plamtlff whose complaint is of sex discrimination -

) 'cumculum matters to choose the admrmstratrve remedy w1thm the Department of Educatron, o
~ whichis opento allwho have curriculum complamts orto choose one of the two remedies, a private -

“cause of action or admmrstratlve complaint decided by the D1v1sron of C1v11 nghts whrch are

_avarlable to any other party who clalms drscrrmmatlon

BILLS ARE FOUND AT APPENDIX C

ENFORCEMENT MECHANISM

The New J ersey Department of Educatlon S enforcement of Title 6 4 and related sex equlty o

o leglslatron has been less than adequate. Therefore, The Commission recommends that the

Department of Education be reqmred todoa one-time, state-wide study of comphance with Title

6:4, and then have an ongoing mandate to create and enforce a remedy fordeficiencies it finds. As

the hearrng testrmony makes clear, ach1ev1ng sex equrty in educatlon has not been cons1dered a
pnonty 1ssue by the Department of Educatlon : ~ T

o We Te pleased to report that wh11e there are 1solated occurrences of :
" gender bias and drscnmmatlon the Department of Educatron does not o N
" believe that there are wrdespread problems that requ1re statutory revision: -
" We're not-aware of any mcrdents of gender bras in T1t1e 18A whrch is
‘spemﬁc to educatron WS : S -

Indeed the Departnent has a troubled record in the area of c1v11 nghts enforcement A

- 1963 amendment to the Law. Against Drscnmmatlon transferred the Division on Human nghts141 B
- fromthe Department of Educationtothe Attomey General’s office. The 1964 Commission on Civil Ll
‘Rights report stated that this srgruﬁed “a new mterest in the enforcement aspects of the work of the- PR

Drvrsron

. The report further stated that

o Wh11e the oft quoted Orange and Englewood oplmons of the o
o Commrssroner of Educatron setting forth the pubhc policyof NewJersey
" based upon our constitutional and statutory guarantees haveenunciated . .

S ound prmcrples, we have yet to come to gnps with acceptance of State S

Paﬁf'{39 T




' vresponsibility for the elimination of thrs kind of madequate education

- despite recommendations that have been made for the adoption and - - -

formulation oﬁ specific State policies to 1mplement the principles set
forth in these decisions. While this is a matter lylng fundamentally inthe
a Jurlsdlctlon of | he Commissioner of Education, we feel that we would be

remiss in our nesponsrblhty in reporting on areas related to the work of -

the Division if we were to ignore the madequac1es presently existing

within the State...[T]his is to point up the need foru creative thinking and
‘planning in the field of public educatlon and to make known these

- policies and pr

ocedures 12

i

" The Commission on Civil nghts report went on to note the lack of i initiative and hes1tancy

to filing a complaint sh
responsibility, and reason

This approach
attitude towarc
that the statute
in furtherance

_ The proposed legis
in a far more subtle atmos

racial discrimination. It would require recognizing behavior which causes discriminatory impact |

own by the. Department of Educatlon when enforcement was thClP
edthat: |

may have been the product of the generally restrained
is the enforcement of the law and the failure torecognize
was designed to guarantee affirmative nghts to md1v1dua1s
of the public policy of the State W :
,latlon regardmg sex equity in educatlon and T1t1e 6:4 would be enforced
phere of discrimination than that Wthh prevalled inthe 1960’s regarding

but is predlcated on often invisible sexist stereotypes. Enforcement will require initiative on the

part of the enforcer for the implementation to be a success. Effective and continuous oversight
mechanisms are necessary in making administrators responsive to p'ublic needs because of a

~ predictable tendency on
Education in particular)

he part of admmrstratlve agencies in general (and the Department of |

to defer to pressure from the regulated community. In this case, that

community is oVer-whelmlingly male: administrators, textbook publishers, and the generally male-

oriented bias of the society, which is passed on through an educational system responsive to norms,

not uniqueness. - Therefore, an independent investigatory functzon Is necessary to achieve adequate
_enforcement of Title 6:4 and any recommended legislation regardmg sex equzty in education.

'The proposed leg|s1 ation reqmrmg a txme-hnnted, mdependently-ﬁmded study of d1scnm1nat10n
emphasizes the public's entitlement to an adequate system, not only a pnvate nght to be free of

“discrimination, As Profe

sor Blumrosen pointed out:

- A broad mterHretat]on is an essential initial step if the admlmstrator -

- wishestobe effectlve Yet, ‘administrative discretion’ permltsthe agency
- to avoid this fundamental point by a variety of dev1ces including endless

study, leaving the matter ‘tothe courts or a narrow mterpretatlon of the L

statute.'*

Such considerations apparently motrvated the umque and effectlve enforcement procedures

delineated in the Maine statute. They should be asimportant in New Jersey, where, without a strong

statutory mandate, the Department of Education has not made a strong commitment to achieving

- sexequity in educatlon B
of Education must be m.

_ action. Iftheyfail toremediate dlscnmmatlon, the studywﬂl create a statlstlcal basxs for enforcement, .

- through the courts.

isting regulations have not been adequately enforced. The Department
ated to study the issue and, thereby, document the need for affirmative

| Pagear
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THE DEPARTMENT OF THE PUBLIC ADVOCATE

The N ew J ersey Department of the Publrc Advocate was created by the state legrslature in

 answer to citizen disenchantment with the govemment, and the percelved need for the representation

of the publicin judicialand administrative forums.* The Department of the Public Advocate has .
been an important force in protectmg children's nghts to equal opportunity in education, and will
be able, with the data generated by the study 1 mandated in the enforcement legislation, to better
locate and pursue districts that fail to meet the standards set by the Legrslature ‘Among its various
departments is a Division of Public Interest Advocacy (PIA), with the power to represent the public
interest in administrative and judicial forums, and a Division of szen Complarnts and Dlspute.
Settlement which acts as a medlator and ombudsperson T :

PIA already partlmpates inthe Department of Enwronmental Protectlon and the Board of ,
Public Utilities to comply with its duties to represent the pubhc interest and oversee the administration
of regulatory agencies. Thus, its regular participation as a pubhc interest. representatlve in the
Department of Educatlon would not be w1thout precedent :

The D1v1sron of Crtlzen Complalnts and- Dlspute Settlement is d1v1ded into the Offlce of - |
Citizen Complaints (OCC) and the Office of Dispute Settlement (ODS). The OCC functions
similarly to an ombudsperson; it receives and- 1nvest1gates c1t1zen complaints which relate to the

“administration of state government. It has informal mvestrgatlve powers (no subpoena power)

regarding complamts about state agenc1es, 1ncludmg charges of arbitrary, unreasonable, and

- unlawful agency action. It also mvestlgates cmzen complamts about 1neff1c1ent semces or

unsatlsfactorrly explamed treatment

occ uses persuasron and pubhc1ty to obtain results Both are methods whlch seem
particularly suited to dealing with the problem of sex equrty in educatlon, which may oftenrequire
sensitivity to persistently traditional visions of sex roles, or subtle exchanges which may madvertently ’
‘create a sexist atmosphere. -This problem would be better addressed by persuasion than in an

‘adversarial mode. Publicizing mappropnate behavior may be the most effective method of

socialization and teaching in a media-oriented world. ‘Further, where informal promptmg and
pubhcrty do not prov1de a remedy, the OCC is backed by the PIA’s power to htlgate -

The OCC’s abillty to perform an effectlve adnnmstratlve oversrght functlon would be

'enhanced if it computerized the findings of the three-year study.  The importance of sucha
* monitoring system is made very clear by the Alaskan experience. The Department of the Public
“Advocateis alreadysetup to monitor by computer a large amount of mformatlon ina soph1st1cated .
 way, thereby enablmg 1t to evaluate mformatlon ona statewrde ba51s ' -

v ODS is structured to settle commumty COI'lﬂlCtS through the prov1s10n of medlatlon services
to community groups and mumclpal and county agencies when requested to do so.' It thus

 maintains a liaison system with such agencies. This function would be useful when dealmg with

many school districts. The abrhty to work with commumty groups already in place gives the ODS o
the advantage of being a stronger : advocate than a department unfamiliar with such methods. The -
medrauon functlon complements the OCC, whlch deals dlrectly w1th specrflc complamts

 Pagedl



.‘ _‘ R pubhc interest represen

S reason to make the Depar

e A BlLL IS FOUND AT A

The Comm1ss10n recogmzes that the Publlc Advocate has sole dlscretlon to decrde Wthh N
tion activities to represent 17 "This d1scret10n also apphes to the htlgatlon BRSO

t
~ activities of the PIA.*® 11 add1tlon, the PIA would be very effect1ve if 1t chooses to undertake

Ry G representlng plamtlffs m sex-equ1ty in educatlon su1ts ‘_ i 1 T

 from the activ

= Lo

Vo PIA’s m1t1at101l of employment dlscnmmatlon cases is easr]y dlstmgulshed- . > o e = e , _»
ities of the Division of Civil nghts,whlch islocatedinthe =~ o T

' Attorney General’s Department. ‘PIA’s anti-disctimination actionsmot -
EEp _onlyhaveabroladlmpact,asopposedtothemdlwdualadjudlcatlons ofthe -

" the reluctance
- which he must
- ‘anticipation of

- .Advocate Act ]
 agents in disce

o ,,actmgresponswely w1thout admlmstratlve oversrght i

. ~ In addition, the O
5 ﬁ‘}_ o overseemg agency actionf
- the federal Title IX has be:

. andits own statements at’

o

.AFFIRMATIVE ACTION

R Theneedforafﬁrm
o w1thm the educatlonal syst

- the achievement of eqmty
B educanon asa whole :

Ll Flanderslso prov1des a precedent for requlnng afﬁrmatlve actlon in the realm of hlgher )
-~ education, but even that case, bolstered by the language of N. J. A.C.6: 4-1.3(b)2 generallyhasnot
" proved sufficient to set afﬁrmatrve action in motion in New Jersey. Testlmony before the Commission "
regardmg the low numbers of women as pubhc school admmlstrators R e
L 1 ~ and one witness recomme nded requlrmg dlstncts to take afﬁrmauve steps to recru1t and h1re
e females and non-whltes o S R P .

~provided chllhng statistics

|,..

In addltlon, the fac1 that the three most comprehens, e statutes descnbed above, Alaska PR
g Mame, and Washmgton, require affirmative action policies regardmg recruitment and employment .

-+ within the school system supports the conclusion that such action is an rmportant elementinthe -~

e achlevement of sex equ1ty at admmrstratlve levels of publlc sch ools and o Ethe pubhc school system ‘ ]
o at large ' : |

. The Commission on Sex Dlscnmmatlon 1n the Statutes recomends,,ﬁ-therefore, that'the S

- Division of Civil Rights, but also challenge state actlon [F urthermore]; 3

of the Attomey General to institute suit againstan agency :
represent is- replaced inthe Pubhc Advocate Act by an R
‘intragovernmental challenges. The framers of the Public
implicitly recognized the fallibility of government and its -+
rning public interest w1thout mdependent input-and in -~

l

RER

LPPENDIX D L '} |

atlve action geared toward mcreasmg the ratlc!> of female admm1strators

Page 42 R

"C prov1des an efﬁcrent admmlstratlve oversrght oﬁlce accustomed o
rom the outside, This impartiality i 1s necessary Given the 18 years since
enin place and the 13 since Ni ewJ ersey S own regulatlons were written, .
the Commission’s hearings, it becomes obvious that the Departmentof =~ .
Education has not seen the achievement of sex equitytobea prlonty Thus, thereisacompelling .~
tment of Educatlon collect data that w111 enhance external enforcement = REER

em is an issue which is raised repeatedly in thxs Report ‘We recogmze -
in school admlmstrauon to be a basw element in achlevmg sex equlty m L




—
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—
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statutes be amended to prov1de for afﬁrmatlve steps to remedy existing dlscnmmatory patterns in-
- hiring and promotion practices in educatlon - - R

A BILL IS FOUND AT APPEND]X D.
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RECOGNIZIN G SEXUAL HARASSMENT

- There’s nothmg in the law that recogmzes the Very, very serious issue we e
~ have in school of mﬂammatory harassing, v1ct1m1z1ng behavior - - usually S

' V1ct1m121ng girls, but not always; sometimes by adults, sometnnes bypeers,

; ..and sometnnes by adults to adults in terms of employment s1tuatrons Bz

There isa need for a law whlch recogmzes sexual harassment asa dlscrlmmatlon issue w1thm <

- our public school system.. Towards this end, the Comm1ssron on Sex Discrimination in the Statutes -

supports Senate Bill 2115, sponsored by Senator Wynona Llpman 13 Jtneeds tobemadeclearthat

- peer to peer harassment ‘will not be tolerated -and-that there is mstltutlonal liability: for such -

harassment.. Expenence of pracutloners in the ﬁeld and. hearmg testlmony both mdlcate the o
necessrty for sucha pohcy R - :

" “Peerharassment often begms long before students arnve . at college It occurs in hlgh school -

~ and evenin elementary school VA survey done in 1981 of Massachusetts high school students .
~ disclosed thatfemale high school students expenence sexual harassment by other students. Indeed,

it appears that harassment by fellow students is far more. common than harassment by teachers or

- other staff members 155

“The Hawan Department of Educatlon has a poster addressmg sexual harassment by peersv .

called “Sexual Harassment: It's Uncool”. It says in part, “...When you were a kid you and your - -

friends may have teased the glrls made them cry, maybe even hurtsome of them. ‘Boysw1]lbe boys’, -
was the excuse. Let’s call it what it is: sexual harassment Dommeermg, tough abus1ve behavror '
is not. mascuhne It s unhealthy It s uncool mse - :

Most schools are not attemptmg to reduce the mc1dence of sexual harassment Most of it
goes unnoticed.™” -In addition, patterns of behav10r are‘learned in school; but at the same time,
students, partlcularly ‘women, are not bemg informed ‘about ways to: av01d or neutralize

‘harassment...[T]he discrimination which occurs in the work place has 1ts roots m the school but httle o :
s bemg done by educators to address the problem 718 - i - : o ’

DEFINITION OF SEXUAL HARASSMENT

Sexual harassment can be elther verbal or physrcal Verbal harassment mcludes sexual o |
mnuendos, comments suggestlve or msultmg sounds, whrsthng in'a suggestlve manner, sexual

- propositions, invitations or other pressures for sex, and 1mphed or overt threats. Physmal )

harassment could include patting, plnchmg, any inappropriate touching, attempted or actual

kissing, assault or coerced sexual intercourse.” Sexual harassment can also include leering or = -

- ogling, obscene gestures, and other verbal or non-verbal behavror Ithas beenheld toincludethe

postmg of nude pin-up pictures. In addition, sexual harassment may involve threats of retaliation
m case the wctlm does not comply wnh the demands of the harasser Often harassment contlnues :

5




Y helplessness, guﬂt, fear, h

L aswell. Intentional torts ca

o and case law wrthm the co

. "f‘_.vmstltunon, since Title D(

= and becomes WOrse. if not

Reactlons to sexual harassment by 1ts vrctrms are vaned They can include feehngs of '

iliation, embarrassment, anger, and may alsoymclude physical symptoms - - -

~ such asinsomnia, drgestlvc, prob]ems and headaches.* The effect of harassment may be “dramatic. - v
on the students and [may] certamly affect the learmng process”,162 s1nce dlmmlshed ambmon isone

. pOssible respon’se.163 »

s Many socral scient; ists beheve that sexual harassment is dnven by the w1sh to assert power A
. ‘overa personina vulnera ble posrtlon “The more vulnerable a person is, the more likely s/ewill - :
- beharassed. Younger, smgxle women are the most hkely tobe harassed 1% Inaddition, statistics show .
- that females who enter non-tradltlonal occupatrons or who are more ‘highly educated, are also
.. more hkely to be harassed “According to the U.S. Merit Systems Protectron Board, “men see o
. 'women: entenng their ‘territory’ as a threat, [and] respond by usmg sexual harassment to try tolimit ~
the women’s success or to get them to leave."% Whatever the social forces motrvatmg harassment, .
~such behavior is clearly dlscnmmatory If girls and women are given the opportunities to achieve R
greater opportunities for sexual harassement should not be a s1de-effect, B

~ assuggestedin this report,

stopped S

L
< i

o of therr advancement T‘Werefore, focus on thls area becomes 1mperat1ve

- COMMON LAW REMEI)IIES‘ g

: Common law remedres are avallable for plamtrﬂs who are the vrctlms of some of the actlons

- described above as sexual harassment, and some of the more senous forms carry criminalsanctions
neven reachminors, so that students in elementary school could insome

- situations have remedles wa
of harmful or offensrve co
emotional dlstress Althqu
. toacause: of action for inte

i ,1nab1hty to study, shame, g

Contract theory mr

gainst their peers, through civil surts theorles‘ of assault (apprehensmn

urts_]unsdlctlon el R REARE et

is possible that this kind of notice may create a contract between the 1nst1tut10n and its students.

E - Sexual harassment (like other forms of discrimination such as stereotyplcal deprctrons of the sexes R i
' m textbooks etc ) may ¢ con stltute a breach of the contract 1 o ; i L

- Pageds

nduct), battery- (unconsented to touchmg) or intentional infliction of

gh physical injury including evidence of shock, nausea, etc. maygiverise .
ntional infliction of emotional distress, psycholog1ca1 problemssuchas =~
T anxrety might also be actronable “dependmg upon the state statutes e

O e B

ay glve mdtvrdual students a cause1 of actron‘agamst the school as an ‘, ek
0 of the Education Amendments’ of 1972 requ1res every school to - o
i pr ominently display a notice to the public saying that it does not d1scr1mmate onthebasisofsex. It . °
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- However, oghng” “leering” or “obscene gestures” may not result in convictions for assault - -

because of stereotypical notions about women and the prevalence of such behavior. School
requirements of apologies, counseling, detention, or suspension would carry a stronger social

- message than the occasional offender being sued for damages.

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION ‘GUIDELINES

A legal definition of sexual harassment in education has not been developed yet. However,
sexual harassment in the workplace provides a statutory definition in federal regulations which can
offer guidance. The Equal Employment Opportunity Commission issued the final interpretive
guidelines on sexual harassment in the workplace in 1980, under Title VII of the Civil Rights Act.
(See Appendix E) Sexual harassment is considered a violation of Title VIL. The guidelines define
sexual harassment as requests for sexual favors and/or unwelcome sexual advances. It also defines
other verbal or physical conduct as constituting harassment when, among other conditions:

Such conduct has the purpose or effect of unreasonably interfering with an individual’s work -

performance or creatmg an mtlmldatmg, hostile, or offenswe workmg enwronment

The Equal Employment Opportunity Commission (EEOC) gu1dehnes include the elements
of some kind of unwanted sexual behavior involved, which must interfere with the victim’s work.
“Interference” is'pa'rtlcularly relevant to sexual harassment in the arena of public schools. An
intimidating, hostile or offensive learning environment could be devastatmg toa young gu'l forced '
by law to go to school. |

Under the EEOC guidelines, an employer is hable

..regardless of whether the specific acts complamed of were authonzed
~ or even forbidden by the employer and regardless of whether the employer
knew or should have known of their occurrence... With respect to conduct -

- between fellow employees, an employer is responsible for acts of sexual
harassment in the workplace where the employer [or its agents or
supervisory employees] knows or should have known of such conduct, -
unless it shows that it took immediate and appropriate corrective action.®

MERITOR SAVINGS BANK V. VINSON

- Aside from the EEOC regulations, the law regarding sexual harassment in employment is
court-made law. Much of the reasoningwhichlead courts throughout the country to perceive sexual
harassment in the workplace as a sex discrimination issue is applicable to the institutions of schools
as well. Meritor Savings Bank v. Vinson'® is the most recent Supreme Court opinion on sexual
harassment in the workplace. Meritor adds depth to the EEOC guidelines and discusses many areas

- relevant to the issue of harassment in public schools. Under Meritor, a plaintiff alleging a violation

of Title VII does not have to experience a tangible economic loss as a result of sexual harassment.
Rather, citing the EEOC guidelines, the Court held that a plaintiff may prove discrimination based

- on sex when harassment has created a hostile or abusive working environment. A direct link to a
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- by a school employee or
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own deterrents. "It is safe to assume that young girls experiencing | .
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_ clearly prohibiting sexual harassment in schools, a strong enforcement
o policy, and strong procedural protection for complainants, there is smalllikelihood thatanychange .~ .
-+ will occur. ' As with sex:}l assault, women often do not report sexual harassment they have

L is behawor isnot sanctioned by the state in 1ts pubhc schools should be
L clearly made by the Legislature The Commission recommends aprivate cause ofactioninaddition -
o to institutional procedures This cause of action should deal w1th sexual harassment asa dxscnmmatxon I
'»that can mvoke the Law Apamst Discnmmation '; SRR g EECRRNE ! : : -
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RECOMMENDATION

The Commlssmn on Sex Dlscnrmnatlon in the Statutes therefore strongly supports Senate B1]l

2115, an act prohibrtmg sexual harassment, sponsored by Senator Wynona Lipman, and recommends
amending it to include standards of hab111ty and voluntary behav10r necessary to protect pubhc
school students : ~

A COPY OF THE BILL IS FOUND AT APPENDIX F.
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TEACHER EDUCATION

TEACHER TRAINING CURRICULUM

Whenever teachers change everythmg in thelr classrooms changes Therefore , the
Comm1ssron believes that teacher educatlon is the most logrcal pomt to. begm the process

‘Teachers should be tramed to address issues of gender race, and socral;
i ~ class in math, science, computer, and vocatronal courses, as well as m' B
- courses where .opportunities for 1ntegratmg these concerns are more
. obvious. - If students are to ‘make mtelhgent dec1s10ns about what they:
' want to conserve and what they don’t want to conserve, they must: .
B ,;_understand the ways in which their ch01ces are very much embedded in-
o 'the somal orgamzatron of gender, race, and class LR S

Prospectrve teachers need tobe taught about sex1sm in educatlon andits effects on students .

and soc1ety Many teachers, who themselves have been socialized, reward and reinforce stereotypical -
behavior in their students.” Unfortunately, most teacher- educatron programs do not take

advantage of their ability to influence so many: on the contrary, these programs seem to be either

reinforcing or actually creatmg ‘biased teacher attitudes.™ Indeed, teacher educators are less =

responswe toissues of sex equrty than are faculty in other un1vers1ty departments oo

. '.Ex,rstmg 'mechamsms_, regardmg _sex_.__equrtylm .the professmn are _generally _msufﬁcrent: L

o The Natxonal Council for the ACCI‘CdltathI’l of Teacher Educatlon (NCATE) S
. andthe National Association of State Directors of Teacher Education and
o Certification (NASDTEC) both have standards addressing sex equity.® :
= However they are not included as a separate and- distinct requirement, SRR
- and are Weakly enforced. The 1980 NCATE reviews only.denied one -
. advanced program certification because of failure to meet multicultural =~~~
, standards No basic programs were demed certlﬁcatlon for th1s reason. .

R ‘Profess1onal orgamzatlons such as the Amencan Assocratlon of Col]eges' .

- for Teacher Education and the American Educational Research Association
'f'i'»_have created practrcal trammg sessions and research on sex equity in SR
. teacher education. Though articles. pubhshed in professronal journals - C
 + havethepotential toreachall teachers, they onlyprovrdebasrc awareness, S

- iof the 1ssue and furthermore are not read by everyone 1% o

State leglslatlon regardmg textbooks and teacher educatlon 1s partlcularly 1mportant
because nelther area is covered by T1tle IX S - ; S

Pursuant to N J A.C 6 11 2 2, the Commlss1oner of Educatlon should recommend that sex
bias tramlng should be required as part of the certification requirement for New Jersey t teachers.
Addmg acourse to the teacher-tralmng curnculum would not be dlfﬁcult and could be done almost o
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are included. “Not only are the contributions of individual females slighted, but the collective

efforts of women are ignored as well. One getslittle sense from any of these books that the majority

of educators is female s

Tlus pattem is contmued in educatlonal psychology texts methods texts readlng and‘iv"{‘

’ language arts texts, and mathematics and science texts. An “overwhelming lack” of information on

sex-equity was present in the 24 textbooks studied.™ Of the 24 texts, 23 used less than one percent

of their space on the issue of sexism and sex equity. A third of the texts did not mention the topic
at all; most of the third were made up of texts on teaching mathematics and teaching science, the
areas. ‘where glrls have the most problems and the1r teachers need to be the most aware”

In a fleld test done in 1979-1980 students at ten teacher educatlon mstltutrons reacted
positively to materials developed for use in preservice teacher-educatron Seventy-seven percent

of the students thought they understood better how teachers can influence sex-stereotypmg m

students after the readings and discussions.”? Over 50% of the students reported experiencing a
critical insight, one that would be remembered and influential for a long time.* These matenals g
were constructed by experts in the ﬁeld and have been appended to thls report

- Anti-sexist school textbooks and currlculum area key to achlevmg sex: equlty in educatlon
Textbooks are the most accessible and simple area in which sex equity issues in schooling have been

~ studied, are measurable, and can be easily changed Textbooks are an important and basic means

of transmitting and fostering unacceptable sex role stereotyping. Research on the influence of -
books on their readers shows. that the content of books probably affects the attitudes (and
behaviors) of their readers.™ Unfortunately, the representation of females in textbooks is still
overtly sexist and stereotyplcal not very different from:the kind of stereotypical deplctlon of the
sexes found in a study of children’sbooks done in 1946.% Interestrngly, the authors of the 1946 study
found that such distinctions in the roles of the sexes was * more a surv1val of former practrces” than

relevant to 1946"9‘ : o b : : : - -

G1r]s stilldo not appear nearly as often as boys in text books they are deprcted inlimited (and
therefore limiting) roles; and those roles are not accorded respect by the boys within the texts.”” ‘
Further, “many stories with male main characters presented no females at all, but female centered

stories usually included males. Stories about girls were usually shorter than stories about boys.”*®

Even taking the smaller total number of adult female characters which appear in textbooks, female
adults are s1gmﬁcantly under- represented as main characters. % In addition, the total number of
females represented sharply declines from primers to third grade textbooks. There is also an
increase with each grade level in the amount of significant sex differences between females and
males for children and adult behaviors, consequences, and environments. 2 In addition, “young -
females were srgmﬁcantly more often shown as the recipients of positive consequences coming

froma 31tuatlon, and young males were s1gmﬁcant1y more often the recipients of positive consequences
from their own action”.?" This matches the consistent textbook i image of boys as more aggressrve o
~ and competent at problem solving; in general more capable of mampulatmg their envrronment in

positive ways than are glrls

Teachers who are mtere’Sted in a more egalitar_fian environment, one'_in‘ ‘which males and - |
females are more alike than unalike, where individuals are different, not grOup"s - therefore have
to ﬁght the sheer welght and 1mpact of the printed word the respect glven wntten materlals, o
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The Commmsmn teels that the selectlon and use of matenals at the elementary and hlgh, e L
: chool levelwhich stereotype and minimize female capablhues constitutessex discriminationbythe -~ . .
- state. Though textbooks provide the central part of the curriculum, a change in policy regarding =~ © -
. acceptable textbooks for schools could be accomplished qulckly, because guidelines and awide .~ -
*. " variety of material is already available. ‘As long ago as 1972, the Natlonal Education Assoc1at10n_' P
pubhshed alternative curriculum materials after holdinga conference on sex discrimination inthe - JEE
e Qulte a few organizations have also developed non-sexist materials.®? . -
. Even some publishers have published guidelines.®" Therefore, by virtue of N. JAC. Title 6:4, = -
S ?’leglslatmg an anti-sexist agenda mto school textbooks and currlcula should be a relatlvely s1mp1e C

. public school curriculum.
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" NJSA. 6:4-15 (©) deals with discrimination against pregnant s'tud"ents' or students with

children. Although it prohibits excluding pregnant students from programs or activities, its ’
\ language is not sufficient to assure that pregnant- teenagers continue their education. Since the
main reason for female drop-outs is pregnancy related, affirmative action is necessary here: such’ B

students must be helped through school in a variety of ways. Programs must include day-care and
parenting educatlon to acknowledge and accommodate the profound effect becommg a parent was
ona teenager SR : :

‘The followmg programs are ava11ab1e in other states. They have had a posmve mﬂuence
on the hves of teen parents in reference to the educatlon systems in which they are mvolved

THE ACADEMY FOR EDUCATIONAL DEVELOPMENT (AED)

The Academy for Educatlonal Development208 “seeks not only to 1mprove 1nd1v1dual |
schools but also to foster collaboration among the various institutions that serve youth”. According
to AED, “such partnershlps often make responses possible that no single school could undertake -
onits own. AED focuses on equity and accessissues as well as academicissues. AED divisions have
1mt1ated several pI‘O_]CCtS on the issue of- teen pregnancy and school drop-outs -

'AED was recently awarded a grant by the Umted States Department of Labor to conduct
the Alternative Schools Assistance Project (ASAP). The project uses an alternative high schoolin
Brooklyn, High School Redirection, asits model. It features anon- s1te ch11d care centerwhlch helps
enable teen parents to complete hlgh school 2, s

THE SUPPORT CENTER FOR EDUCATIONAL EQUITY FOR YOUN G MOTHERS E

A key pro_]ect of AED was a survey of pohc1es and programs for pregnant and parentmg -

- students in nine urban school districts, conducted in 1987-1988 by the Support Center for -

Educational Equity for Young Mothers, a part of AED inNew York City. Accordingtothe Center,
the proportion of single teenage mothers (either unmarried or divorced) has dramaticallyincreased B
in the past two decades. These mothers are often the main wage-earners intheir families. Teenage

- mothers with a high school education are less likely to live in poverty or need welfare for long - |

periods, but about half of teenage mothers do not have a high school drploma when they deliver.

Some teen-aged mothers dropped out before pregnancy, but most of them left school either during o

pregnancy after dehvery, or later. Despite the demands made on these young women by pregnancy
and parenthood, research on school-age mothers’ educational patterns shows that they are more -~
likely to finish high school, and delay subsequent pregnancles, 1f they are attendmg school durmg i
pregnancy and afterwards o N :
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The Center finds that these factors are further exacerbated by fiscal reductlons and‘. e
adrmmstrators who do not know how many teenage mothers are in their district, and what

‘proportion does not have high school diplomas. Administrators are, therefore, not aware that
pregnant and parentlng teenagers are a substantial proportion of their drop-out population. "Yet,

- pregnant and parenting girls probably comprise half of the female drop-out population in most -
school districts (and, therefore, a quarter of the entire drop-out populatlon) s Equrty requrres R

meetmg the needs of thlS group

' 'URBAN MIDDLE SCHOOLS ADOLESCENT PREGNAN CY PREVENTION PROGRAM

The School and Commumty Serv1ces D1v151on of AED with. assrstance from the Ford
Foundation and the Carnegie Corporation, established the Urban Middle Schools ‘Adolescent
: Pregnancy Preventron Program (UMSAPPP) The followlng mformatwn was obtaJned by UMSAPPP

Accordmg to the AED report, the work of UMSAPPP was based on three ma_]or premlses

" *That schools area crumal 1nst1tutron in any effectrve strategy for
o adolescent pregnancy preventlon '

L *That an effectrve adolescent pregnancy prevenuon proposal
- must focus on the mlddle school populatron, and

0 *That school-based programs are most successful when planned
~and conducted in coalition wrth local soc1al service and comrnumty-
based agencres - DT : -

The focus on mrddle schools was based on the fact that teens are 1mt1at1ng sexual act1v1ty o
earlier than in the past (a significant proportion of adolescents become sexually active in 7thor 8th
grade) Inaddition, according to AED there is evidence that tendencieswhichleadstudentstoleave
school begin in middle school UMSAPPP has 1mt1ated a varlety of act1v1t1es in UMSAPPP cities.
Thesemclude | S | v S o .

*The adoptlon of famlly hfe cumcula mvolvmg a hfe optrons approach 1n a number of school o

- d]Stl'lCtS
_ *Mentor programs wh1ch palr young people wrth pos1t1ve role models

v : "*The estabhshment of school-based chmcs

*The estabhshment of collaboratlve efforts t0 enhance the dellvery of adolescent pregnam:y o
prevention activities, found to be important because of the "tradltlonal re51stance of schools to any L

kmd of mvolvement in outs1de agencres"
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B i

N prov1des hrgh—school students with quahty care e for therr chrldren It requlres mothers to flll lout

forms detailing their children’ sfoodintake, sleepmg patterns,and health, fostering mothenng skills -
in addition to providing day care. The program also encourages fathers to participate in their

children’s upbringing. Facilitated through the school social worker, the program creates a support

system for the teenage mother and her child that appears to be extremely effective. The mothers
appeared relaxed and happy when they came to pick up their children at the end of the school day.
The program appears to eliminate much of the stress attached to balancmg hlgh-school together -
wrth chlld-reanng at a young age. o

,RECOMMENDATIONS :

The Comm1ss1on on Sex D1scr1m1nat10n in the Statutes supports the passage of Senate 456 _
sponsored by Senator Donald DiFrancesco, which establishes a Young Parents' Grant Programto.
- provide funds to local boards of education for day care services for teenage parents while they are

- ’attendmg the pubhc schools of the dlstnct ' ‘ :

A COPY OF THIS BILL CAN BE FOUND AT APPENDIX H.

The Commlssmn feels that this bill provrdes an 1mportant first step in addressmg this issue. It
would also affirm this State’s commitment to the support of families, and acknowledge that a

- woman need not stop her own development when she chooses to bear the responsrblhty of =

becommg a mother ’

The Commission further recommends that the Department of Educatlon take steps to broaden the

availability of programs for New J ersey's teen parents by studying both private and public in-state

~programs and out-of-state public programs that have been successful in addressmg the growmg o
' problem of pregnaucy related drop-outs ’ ' :
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 TITLE IX-PROHIBITION OF SEX DISCRIMINATION

'SEX DISCRIMINATION PROHIBITED |

Sec.901.  (a)No person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to discrimination under any
educatlon program or actlvrty rece1v1ng Federal financial assrstance except that: .

(1) in regard to admissions to educational institutions, this section shall
- applyonly to institutions of vocational education, paraprofessional edu-
cation, and graduate higher educatron andto pubhc mstrtutlons of under- -
» graduate hlgher education: o .

(2)in regard to admlssmns to educational institutions, this section shall .
“notapply (A) for one year from the date of enactment of this Act,norfor
sixyears after such date in the case of an educational institution whichhas
. begun the process of changing from being an institution which admits only
- students of one sex to being an institution which admits students of both
- sexes, but only if it is carrying out a plan for such a change which is
- approved by the Commissioner of Education or (B) for seven years from-
the date an educational institution begins the process of changing from
being an institujon which admits only students of both sexes, but only if it =
" is carrying out a plan for such a change whichis approved by the Commls-
- sioner of Educatlon, whrchever is the later : :

- (3) this section shall not apply to an educat10na1 mstltutlon WhJCh is -
- controlled by a religious orgamzatlon of the application if this subsection
would not be consrstent w1th the rehglous tenets of such orgamzatlon

(4) thls sectlon sha]l not apply toan educatlonal mstltutron whose pnmary S
~ purpose is the training of individuals for the mlhtary services of the Umted o
' ﬁStates or the merchant marine; and -

(5 in regard to adm1ss10ns th1s section shall not apply to any pubhc
~ institution of undergraduate higher education which is an institution that -
- traditionally and continually from its establishment has had a pohcy of -
admlttmg only students of one sex. ‘
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‘_ (b) Nothmg con' ai ed in subsectlon (a) of th1s SCCthII shall be mterpreted to requrre any"» SRR
: ':ﬁ _ educatlonal institution to grant preferential or d1sparate treatment to the members of onesexon .. .
"~ accountofan imbalance which may exist with respect tothe total number or percentage ofpersons -

o of that sex participating Jt or receiving the beneﬁts of any federally supported programor activity, -

ooin companson with the total number of percentage of persons of that sex in any community, State, " ..
- section , or other area: |Provided, ‘That this subsection shall not be construed to prevent the
S con51deratlon in any hearmg or. proceedmg under this title of statlstlca] evidence tending to show .

. that such an imbalance exists with respect to the partlclpatlon m, or recerpt of the beneﬁts of any SO

e such program or act1v1ty by the members of onesex. - - o ! - !
e (c) For purposes‘ of th1s t1t1e an educatlonal ]IlStltuthI’l means any pubhc or pnvate pre-' L
o school elementary, or secondary school, or any institution of vocatlonal, professronal orhigher

- education, except that in the case of an educational institution composed of more than one school, -
. college, or department which are admlmstratlvely separate umts, such term means each suchf,t:;};_ ceet
‘?-f‘school, co]lege, ordepar,tment DT ; e T

_1,. .

G }IT’EDERAL ADMINISTRATIVE ENFORCEMENT
- Sec 902 Each Fe deral department and agency whrch is empowered to extend Federal e
S ﬁnanclal assistance to any education |  programi or activity, by way of grant, loan, or contractother -~ :
L _than a contract of insurance of guaranty, is authorized and directed to effectuate the provisions of
- section901 withrespect to such programor act1v1ty by issuing rules, e, guldtrons orordersof general S ;
RS apphcablhty which shall bt, consistent with achievement of the obJectrves of the statute authonzmg' ST
~+ . the financial assistance m connection with which the action is taken. No such rule, regulation, or R
'~ order shall become effectlve unless and until approved by the President. Compliance withany
o 'requnement adopted pur~.uant to this section. may be. effected (1) by the termmatlon of or refusal S A -
. tograntor to continue assistance under such program or activity to any recipient as to whom there.
. “hasbeen an express finding on the record, after opportunity for hearing, ofa failure to complywith -
such requirement, but such termination or refusal shall be limited to the ’partrcular political entity, =~ -
- . or part thereof, or other n,clplent as to whom such a ﬁndmg has been made, and shall be llIthd IR
- inits effect to the partlcular program or part thereof, in which such noncomphance has been so A
"~ found, or (2) by any ¢ other means authorized by law: Provided, however, iThat nosuchactionshall =~
~ be taken until the department or -agency concerned has advised the appropriate person or persons i
- of the failure to comply ith the requirement. and has determmed that. compliance cannotbe -
- secured by voluntary means. In the case of any action termmatmg, or refusmg to grant or continue, -
. assistance because of fail re to comply with a requirement imposed pursuant to this section, the =
- head of the Federal dep_ vi,; ment or agency shall file with the commlttees of the House and Senate: .
~ having legislative Junsdlct'on over the program or activity involved a full written reportof the -
" circumstances and the grounds for such action. No such actron shall become effectlve unt11 thlrty AERT
S .days have e]apsed after th ﬁhng of such report ' - S 3 '




JUDICIAL REVIEW

Sec. 903 Any department or agency actlon taken pursuant to section 1002 shall be subject - N
to such judicial review as may otherwise be provided by law for similar action taken by such’

department or agency on the grounds. In the case of action, not otherwise subject to judicial review, -
terminating or refusing to grant or to continue financial assistance upon a finding of failure to
comply with any requirement imposed pursuant to section 902, any person aggrieved (including any
State or political subdivision thereof or any agency of either) may obtain judicial review of such

action in accordance with chapter 7 of title 5, United States Code, and such action shall not be

deemed committed to unrev1ewable agency dlSCI'Ct]OIl within the meamng of section 701 of that
title. :

PROHIBITION AGAINST DlscanNAnoN AGAINSTTHE BLIND

Sec.904. No personin the United States shall, on the ground of blindness orseverlylmpalred o
vision, be denied admission in any course of study by-a recipient of Federal financial assistance for
any education program or activity, but nothmg herein shall be construed to require any such
institution to provide any special serv1ces to such person because of h1s bhndness or v1sua1
lmpalrment - :

: EFFECT ON QTHER LAWS
- Sec. 905 Nothmg in this t1tle sha]l add to or detract from any ex1stmg authonty w1th respect
to any program or activity under wh1ch Federal fmancral a551stance isextended byway of a contract
of insurance or guaranty. : :
| AMENDMENTS TO OTHER LAWS
Sec. 906 (a) Sectlons 401(b), 407(a), 410 and 902 of the C1v11 nghts Actof 1964 (42 US.C. .

2000(b), 2000c-6(a) (2), 2000c-9, and 2000h-2) are each amended by msertmg the word "sex" after
the word ' rehglon ‘ . 4 _ '
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SR _bymsertmg after the words
oo case of paragraph (1) of this subsection)" TR
L (2)Paragraph(1)ofsubsectlon3(r)ofsuchAct(29USC 203(r) (1))1samendedbydelet1ng IR
- "an elementary or secondary school" and 1nsert1ng in heu thereof a preschool elementary or,
.secondary school". ' | [T
: (3)Section 3(s) (4) of such Act (29 U. S C 203(s) (4)) is amended by deletmg "an e]ementary' A
T or secondary school" and lnsertmg in heu thereof "a preschool elementary or secondary school" R

IR herem shallbe construed ¢
s ’mamtammg separate hvm

(b) (1) Sectlon 13(a) of the F air Labor Standards Act of 1938 (29 U S. C 213(a)) is amended ’ f'f:i S |
Is "the | provisions of s section 6"the followmg "(except sectlon 6(d) in the’ B

S

PR A e RN .
e

INTERPR]ETATION WITH RESPECI‘ TO LIVING FACILITIES

Sec 907 N otw1ths1

g facﬂmes for the dlfferent sexes EETRN BRI i

andmg anythmg to the contrary contalned in tlns t1tle nothmg contalned}‘ i . S
)prohibltanyeducatlonalmsntutlonrecelvmgfundsundertlnsAct,from. LA
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EQUALITY IN EDUCATIONAL PROGRAMS'

Chapter Table of Contents o

._ SUBCHAPTER 1 GENERAL PROVISIONS _

6:4-1.1

6:4-12

6:4-1.3
6:4-1.4

6415
6:4-1.6

6:4-1.7

}6:4-1.8 ) :: '
6:4-19
6:4-1.10

Purposes and ObJCCthCS
Definitions

Policy development

Technical assistance

School and classroom practices

- Employment/contract practices

Compliance : =
State rev1ew and evaluation

 Appeals -
_' Effect of related statutes o

. SUBCHAPTER 1. GENERAL PROVISION S

Unless otherwise expressly noted, all provisions of this subchapter were adopted pursuant
to authority of N.J.S.A. 18A:36-20 and were filed and became effectlve May 20, 1975, as R.1975
- d.137. See: 7 N.JR. 136(a), 7 N.JR. 252(a) ,

‘_ | vAutholiity

~ 6:4-1. 1 Purposes and obJectlves 7

The New J ersey Constltutlon and 1mp1ementmg leglslatlon guarantee each chﬂd in the .
' pubhc schools equal educational opportumty regardless of race, color, creed, religion, sex, ancestry,
national origin or social or economic status. . To assure these basic rights the Commissioner of -
Education and the State Board of Education have developed these regulations which specifically
1mp1ement N.J.S.A 18A:36-20 and the State Board of Education resolution concerning sex equality
in educational programs. These regulatlons have alsobeen developed in conformlty w1th relevant
Federal and State statutes concermng d1scnm1natory conduct .
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)

(d) As partofitsaffirmative action programs or plans, eachlocalschool district shallarrange
foror provide in-service training for school personnel on a continuing basis to identify and resolve
prob]ems arising from prejudlce on the basis of race, color, creed, religion, sex, ancestry, national
origin or social or economic status. -

(e) Each board of education shall adopt and approve courses of study, instructional
materials, and programs designed to eliminate discrimination and promote understanding and
mutual respect between children of different races, colors, creeds, religions, sexes, ancestries,
national origins or social or economic status Commumty involvement in thlS process shall be -
encouraged. '

(f) The local school district shall evaluate courses of study and instructional materials
already in use to determine whether they are designed to achieve the objectives set forth in
subsection (c) of this Section and shall supplement them as necessary where they are not so
designed. As the use of such courses and materials is discontinued in the normal course of events,
‘thelocal schooldistrict shallreplace them with courses and instructional materials designed to meet
the objectives set forth in subsection (¢) of this section.

6:4-1:4 Technical assistance

The commissioner or designee shall provide technical assistance to local school district for
the development of policy guidelines, procedures and in-service training for school personnel so as.
toaid in the elimination of prejudice on the ba51s ofrace, color creed, religion, sex, ancestry or social
or economic status.

6:4-1.5  School and classroom pracﬁces

(a) No student shall be denied access to or benefit from any educational program or activity
solely on the basis of race, color, creed, rehglon, sex, ancestry, national ongm or social or economic
status. - :

(b) Thereshall beno differential requirements for completion of course offenngs or courses
of study solely on the basis or race, color creed, religion, sex, ancestry, natlonal origin or social or
economic status. ' »

(c)i There shall be no discrimination against students because of pregnancy, childbirth,
pregnancy-related disabilities, actual or potential parenthood, or family or marital status. Astudent
shall not be excluded from any educational program or activity because of pregnancy or related
conditions unless she so requests or a physician certifies that such exclusion is necessary for her
physical, mental or emotional well-being. If she is excluded for these reasons, she must be provided
with adequate and timely opportunity for instruction to continue or make up her schoolwork
without prejudice or penalty.
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6:4-1.6 Employment/contract practices

() All persons regardless of race, coldr, creed, ‘réligion, sex, or national origin shall have
equal access to all categories of employment in the public educational system of New Jersey.

(b) AliINewJ erséy public school diStricts shall complywith all State and Federallawsrelated
to equal employment, including but not limited to the New Jersey Law Against Discrimination

 (NJS.A. 10:5-1 et seq.), Title VII of the Civil Rights Act of 1964, as amended by the Equal

Employment Opportunity Act of 1972, Executive Order 11246 as amended, Equal Pay Act of 1963
as amended, and Title IX of the Education Amendments of 1972 (Higher Education Act).

(c) No school district shall enter into any contract w1th a person, agency, or organization if
it has knowledge that such person, agency or orgamzatlon discriminates on the basis of race, color,
creed, rehg10n, Sex, ancestry, national origin or social or economic status, either in employment
practices or in the provision of benefits or services to students or cmployees

6'4-1 7 Compliance

(a) Each school d1str1ct shall submit to the Commissioner of Education or de31gnee a copy

" of 1ts resolution of equal educational opportunity (see N.J.A.C. 6:4-1.3(a)) and the name of its

affirmative action ofﬁcer (see N JAC. 6:4-1. 3(c)) within 60 days of the effectlve date of these
regulations. . a

(b) Each school district shall, within 120 days of the effective date of these regulations,
submit its proposed program Or plan of affirmative actxon for school and classroom practices (see
N.J.A.C. 6:4-1. 3(b))

(c) Each school district shall, within 180 days of the effective date of these régulatlons

‘submit its proposed program or plan of affirmative action for employment and contract practlces

(see N.J.A.C. 6:4-1.3(b)).

(d) The commissioner or designee shall review the programs or plans, approve or reject said ‘
plans and shall notlfy the school system of his desicion w1th1n 60 days of recelpt of the plans.

(e) It the plan is in any way unacccptable, the commissioner shall des1gnate apersonor

persons to work with the school district to develop an acceptable. plan, which must be completed
and approved within 60 days of the receipt of the notice that the original plan was unacceptable

(f) The plan must be initiated within a time period not to exceed 120 days from the time of
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s agenqes BRTANNS R : v e " v

6 4-18 Staten*wéWzandevaluation :;*:‘ B :- SRR I
L (a) At least once every three years the commrss1oner or desrgnee shalI rev1ew and evaluate L
the progress of each school' dlStl'lCt in nnplementmg its afflrmatlve action plan. If sufficient
approprlatlons exrst, the commrssroner ‘may utlhze the serv1ces of quahfled mdependent consult- L
- ants to effectuate the review and evaluatlon The comm1ss1oner shall prov1de each local school Sl
dlstnctthhacopyofsuch analys1s L S ! i pRaaA TR

i
B

(b) The board of educatlon of each local school drstnct shall make avarlable to the D
S ;' commumty a summary of the revrew and evaluatlon in accordance w1th the procedures adopted»_ SR
pursuant to NJ A.C )4—1 Z(a) 5 o I _ , -

S (c) Any and all 1nadequa01es in the program plan as revealed in the review and evaluatxon S
shall be corrected as |soon asis practlcable, but in no case shall correction of the plan be delayed R
- more than 60 days from recelpt of notice of inadequacy or noncom| phance If such inadequacyis

g not corrected in the specmed tlme 1t shall result m the procedure descnbed m N.J A.C 6 4-1 7(g) G -f’

64-19 Appwls :. R

o In accordance wrth N J S. A. 18A 6-9 any md1v1dual may petition 'thei-‘cdiﬁnmissimf,er of L - ‘

R Educatlon to resolve'a drspute ansmg under these regulatlons pursuant to procedures set forthin =
f;fg.f.*N.J.A.C624-11etse( o S B HE U S 1

?'!"

-.( e

i .6:4-1.10 Effect ofrelated statutes S
The obhgatlon to comply wrth these regulatlons is not obvrated or allevrated by any State or

ERe f_'local law or rule or regulatron of 2 any orgamzatron, club, athletrc or other league orassociation whrch [

}
: i

‘) .
‘

‘

L o




—

)

)

would limit the ehglblhty or part1c1pat10n of any student on the basis of race, color, creed religion,
sex, ancestry, national origin or social or economic status. ‘
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' SENATE, No. ____
ASSEMBLY, No._

STATE OF NEW JERSEY

By

AN ACT to provide relief under the Law Against Discrimination for claims of discrimina-
tion by a public school in curriculum, employment or public accommodatlons and amending
P.L. 1967, c.271.

BE IT ENACTED by the Senate and General Assembly of the State of New Jersey:
1. P.L. 1967, c.271, (C.18A:6-9) is amended to read as follows:

- The Commissioner shall have jurisdiction to hear and determine without cost to the parties,
[all] controversies and disputes arising under the school laws, excepting those governing higher
education, or under the rules of the state board or of the Commissioner. Discrimination by a public

schoolin curriculum, employment. or public accommodations shall be governed by the Law Against

Discrimination.
Statement

The Commissioner of Education is empowered to hear and decide all controversies arising
under the school laws with few exceptions. This bill would provide alternative remedies under the
Law Against Discrimination for claims of discrimination by a public school in curriculum, employ-
ment or public accommodation. Under the bill, an individual would be able to bring a claim under
the Law Against Discrimination in the Division on Civil Rights, or in Superior Court. The bill is

- recommended by the Commission on Sex Discrimination in the Statutes, which found during its

study of the educational system that individuals who charge such dlscnmmatlon did not have
adequate choices of remedies available to them.
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. SENATE, No. ____
ASSEMBLY, No.____

STATE OF NEW JERSEY
i ISEY

AN ACT concerning actidns to enforce civil rights and amending P.L. 1979, c. '404.
BEIT ENACI‘ED by the Senate and General Assembly of the State of New J ersey:
1. P.L.1979, c. 404 (C.10:5-27.1) is amended to read as follows:

In any action or proceeding brought under this act, the judge or the administrative trier
of fact may award to the prevailing party [may be awarded] a reasonable attorney's fee as part
of the cost, provided however, that no attorney's fee shall be awarded to the respondent unless
there is a determination that the charge was brought in bad faith.

STATEMENT

Successful plaintiffs are currently forced to file dual actions when they bring an action
under the Law Against Discrimination that is ultimately adjudicated by the Commissioner of
Education: the Commissioner of Education has been found to have the obligation to decide any
issue of educational discrimination, but cannot award attorney's fees, which are available if the
actionis brought under the same lawbut adjudicated by a court or by the Division on Civil Rights.
This bill would enable an administrative trier of fact to adjudicate all issues, including attorneys
fees. The bill is recommended by the Commission on Sex Discrimination in the Statutes.
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SENATE No.
ASSEMBLY No.

STATE OF NEW JERSEY
By

AN ACT concermng sex dlscnmmatlon in educatlon and amendmg P.L. 1967, c 271

BEIT ENACTED by the Senate and General Assembly of the State of New Je ersey

- 1. P.L. 1967 c271 (C.18A: 6-6) is amended to read as follows: - :
No discrimination based on sex shall be made in the formulation of the scale of wages,
compensation, appointment, assignment, promotion, transfer, resignation, dismissal, or other

_matter pertaining to the employment of teachers in any school, state college, college, university,

or other educational institution, in this state, supported in  whole or in part by public funds unless
it is open to members of one sex only, in which case teachers of that sex may be employed

exclusively. The Commlssmner of Education shall establish standards that encourage egua _

employment opportumtles in public schools, and shall require any district or institution not in
compliance with those standards to take afflrma ive steps to correct any deficiencies. The
Department of Education shall conduct a review of the compliance of each district in the state
with the standards promulgated pursuant to this Actandshall report 1ts ﬁndmgs to the Leg151atur
within three years of the CffCCthC date of this Act ~

-2 There is appropnated fromthe General Fund tothe Department of Educatlon the sum
of $500, OOO to effectuate the purposes of this Act - .

3. This Act shall take effect 1mmed1ately
" STATEMENT

Discrimination based on sex is specifically prohibited by the current law; however,
affirmative action programs or plans are necessary to overcome the effects of any previous

patterns of discrimination that may exist. Affirmative action programs or plans also provide

systematic internal monitoring procedures to ensure continuing compliance. This bill would
mandate the implementation of affirmative action programs or plans for all districts found to be
lacking in this area by the Commissioner of Education during the monitoring procedure. It also
provides for a review of compliance by the Department of Education of each district withareport
to be presented to the Legislature. The bill is recommended by the Commission on Sex -
Discrimination in the Statutes, which found during its study of the educational system that there
was a great disparity between the numbers of male and female administrators in school dlstncts
across the state.

| 'Page 109



Page 110



Page 111



Page 112



T

>

!
i

I R

FEDERAL REGISTER VOLUME 45, NUMBER 219 EEOC
_ RULES AND REGULATIONS

Sec 1604 11 Sexual Harassment

(a) Harassment on the basis of sex is a violation of Sec. 703 of Tltle VII. Unwelcome sexual :
advances, requests for sexual favors, and other verbal or physical conduct of a. sexual nature
constitute sexual harassment when (1) submission to such conduct is made either explicitly or -
implicitly a term or condition of an individual's employment, (2) submission to or rejection of such
conduct by an individual is used as the basis for employment decisions affecting such individual, or
(3) such conduct has the purpose or effect of unreasonably interfering with an individual's work
performance or creatmg an mtumdatmg, hostile, or offensive workmg environment.

(b) In determmmg whether alleged conduct constitutes sexual harassment, the Commissio’n »

- will look at the record as a whole and the totality of the circumstances, such as the nature of the ,4
sexual advances and the context in which the alleged incidents occurred. The determination of the -

legality of a partlcular action will be made from the facts, on a case by « case basis.

(c) Applymg general Title VII pnnc1ples an employer, employment agency, Jomt appren-
ticeship committee or labor orgamzatlon (heremafter collectively referred to as "employer") is

‘responsible for its acts and those of its agents and supervisory employees with respect to the specific -

acts complained of were authorized or even forbidden by the employer and regardless of whether
the employer knew or should have known of their occurrence. The Commission will examine the -
circumstances of the particular employment relatlonshlp and the job functions performed by the
individual in determining whether an md1v1dua1 acts in erther a superwsory or agency capacxty

- (d) Wlth respect to conduct between fellow employees, an employer is responsible for acts ‘
of sexual harassment in the workplace where the employer (or its agents or supervisory employees) -
knows or should have known of the conduct, unless it can show that it took 1mmed1ate and
appropnate corrective action. ' SR o

(e) An empl‘oyer may'also be responsible for the acts of non-employees, with respect to
sexual harassment of employees in the workplace, where the employer (or its agents Or supervisory -
employees) knows or should have known of the conduct and fails to take immediate and appropri--
ate corrective action. In reviewing these cases the Commission will consider the extent of the
employer's control and any other legal respons1b1hty Wthh the employer may have wuh respect -
to the conduct of such non—employees : :
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g ) Prevention is the

(g) Other related i J|r;rctlces Where employment opportumtres or beneﬁts are granted‘

o -Ubecause of anindividual'ss
_ beheldliable for unlawful

© that employment oppor

I
|
I
|
|
|

{

best tool for the ehmmatron of sexual harassment An employer should REEE.
' ,.take all steps necessary to prevent sexual harassment from occurrmg, such as affirmatively raising - -~ .
.. thesubject, expressing strong drsapproval developing appropriate sanctrons, informing employees

. of their right to raise and how to raise the i 1ssue of harassment under T1tle VII and developmg -
ERRI methods to sensitize a]l concemed LI : { S

bmlssmn tothe employer's requests for: sexual favors, the employer may S
sex discrimination against other persons who are quahfred forbutdenied -

Inity or benefxt [Sec 1604 1 reads as last amended by 45FR 74676 '
. »effectrve November 10 1980] : - v .
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SENATE, No. 2115
* STATE OF NEW JERSEY

Introduced Pending Technical Review by Législativ'e Counsel
PRE-FILED FOR INTRODUCT’lON IN THE 1990 SESSION

By Senator LIPMAN

AN ACT prohibiting sexual harassment and ;iinending P.L.1945,
¢.169. ' '

BE IT ENACTED by the Senate and c;enefat Assembly of the
State of New Jersey:

1. Section 5 of P.L. 1945, c.169 (C 10:5- 5) is amended to read
as follows: '

'5. As used in this act, unless a d1fferent meamng clearly
appears from the context: -

a. - "Person" includes one or more individuals, partnerships,
associations, organizations, - labor- organizations, corporations,

- legal representatlves. trustees. trustees in bankruptcy, receivers,

and fiduciaries. :

b. "Employment agency" includes any -person Underlaking to
procure employees or opportunities for others to work. .

c. "Labor organization" includes any organization which exists
and is - constlluted for. the purpose, in whole or in part, of
collective hfargammg, or of dealing with employers concerning
grievances, terms or conditions of employment, or of other
'mutual aid or protection in connection with employment.

d. .- "Unlawful employment practice” “and  "unlawful
discrimination" include only those unlawful practlces and acts
specified in section 11 of this act. _ ,

e. - "Employer" mcludf‘s all persons as defined in subsvctlon a.

of this section unless otherwise speclﬁrally exempt under another

section of this act, and includes the Stale, any political or civil
subdivision thereof, and all public officers, agencles. boards or.
bodies.
f.. "Employee" does not mclude any individual employed by his
parents, spouse or child, or in the domestic service of any person.
g. "Liability for service in the Armed Forces of the United

. States" means subject to being ordered as an individual or

member of an organized unit in to active service in the Armed
Forces of the United States by reason of membership in the

National Guard, naval militia or a reserve component of -the

Armed Forces of the United States, or subject to being inducted

vato such armed forces through a system of national selective -

service.

h.- "Division" means the "Dw:sxon on Civil nghts created by '
this act. ' : : )

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the

. above bill is not enacted and is intended to be omitted in the law.

- Matter underlined thus is new matter.
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"'Attomey General“ means . the Attorney General of the .
State of New Iersey or his representatxve or desngnee

e "Commission” means. the Commlssmn on ClVll nghts- :
reated by thisact. - T T "

k. ‘“"Director" means “the Du‘ector of the Dmsnon on ClVll

‘i 1. "A place of pubhc accommodlatmn shall mclude. but not be

immer. camp, -day camp.‘ Tesort: camp.\ whether for:
tertamment or transient guests or arcommodatlon -of those

seeking health, recreation or rest; .my produ(,er. nmnufacturer. .

Imlesaler. dnstnbutor, retail shop, slore. estlabhshment. or
u(.esalon deahng w1th goods or servnccs of any kmd any

i f ice cream. ice’ and fruit preparatxons or thelr denvatwes, soda

"a commodahon. any audxtormm. meetmg place.,or hall any“_
't eatre, motlon—plcture house. musnc hall roof garden, skatmg- S
|r nk, swxmmmg pool, amusement ‘and recreatlon park, fair,

wling - alley, gymnasium, shootmg gallery. bllhard and - poolb
rlor, or other place of amusement. .any. t‘omfort station, any
ltl‘spenqary. . (hm( lmspll.ll any-. pul)ln( | library; any._t
‘k ndergarten. primary and secondary school lrade or busmess
hool, lngh school, ‘academy, collegt. dlld umvelsnty, or" any
uc atlonal mslltutmn un(ler lhe supervnsmn of lhe State Board B

ew ]ersey Nothmg herem contamed shall be construed to
include or to apply to any mstltutnon. bona fide club or place of

: a commodatmn, which is in its nature dlstmctly pnvate. norshall . -
~ anything herem contained apply to’ any - educational | facility -

operated ‘or maintained by a bona fide rehgxous or sectarian

,’VI stitution, ‘and the nght of a natural parent or one in loco’
'p rentis to direct the education and upbringing of a child under

. vh 3 control is hereby. afflrmed nor shall -anything herem contained el
.39

San
'S
42 "

’b construed to bar any private: secondary orl postsecondary
5 hool from using in good falth criteria other than race, creed,
c lor. natlonal origin or ancestry, in the ddnussxon ol' students.

. "A publicly assisted housing arrommodahon shallinclude
a l housmg built with public funds or publlc assxstance pursuant to -

.P L.1949, ¢.300,. P.L.1941, c.213, P L. 1944, c. 1“69), P.L.1949,
“claos, P. L 1938, ¢.19, - P.L.1938, .20, - P.L. 19&6. c.52, and
.. PL. 1949, c.184, and all housing fmanced in whole or in part by a
'l an, ‘whether or not secured by a mortgage,: the repayment of
“which is guaranteed or msured by the federal government or any :
8 vency thereof _' Pagc 118 et A

il mxted to: any" tavem, roadhouse, hotel, - motel tranler camp,

" nsumptuon on the premxses. ‘any place mamtamed for the sale -
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3

“'n.” The term "real property" includes real estate. lands.
tenements and hereditaments, corporeal and incorporeal, and
leaseholds, provided, however, that, except as to publicly assisted
housing accommodations, the provisions of this act shall not apply
to the rental: (1) of a single apartment or flat in .a two-family
dwelling, the other occupancy unit of which is occupied by the
owner as his residence or the household of his family at the time

. O:f such rental; or (2) of a room or rooms to another person or

persons by the owner or occupant of a one-family dweling

_occupied by him as his residence or the household of his family at .

the time of such rental. Nothing herein contained shall be
construed to bar any religious or denominational institution or
organization, or any organization operated for charitable or

‘educational purposes, which is operated, supervised or controlled
.by or in connection with a religious organization, in the  sale,

lease or rental of real property, from limiting admission to or

- giving preference to persons of the same religion or denomination
~or from making such selection as is calculated by such

organization to promote the rehglous principles for Wthh it is

. .established or maintained.

~ 0. "Real estate broker" includes a person, firm or corporatlon
who, for a fee, commission or other valuable consideration, or by

- reason of promise or reasonable expectation thereof, lists for

sale, sells, exchanges, buys or rents, or offers or attempts to

‘negotiate a sale, exchange, purchase, or rental of real estate or

an interest thercm, or collects or offers or attempts to collect
rent for the use of real estate, or solicits for prospective
purchasers or assists or directs in the.procuring of prospects or
the negotiation or closing of any transaction which does or is

"~ contemplated to result in the sale, exchange, leasing, renting or

auctioning of any real estate, or nego’tiates,‘ or offers or attempts
or agrees- to negotiate a loan secured or to be secured by
mortgage or other encumbrance upon or transfer of any real
estate for others; or any person who, for pecuniary gain or
expectation of precuniary gain conducts a public or private
competitive sale of lands or any interest in lands. In the sale of

" lots, the term "real estate broker" shall also include any person, .

partnership, association or corporation employed by or on behalf
of the owner or owners of lots or other parcels of real estate, at
4 stated salary, or upon a commission, or upon a salary and

.commission or otherwise, to sell such real estate, or any parts
‘thereof, in lots or other parcels, and who shall sell or exchange,
‘or offer or attempt or agree to negotiate the qale or exchange. of
- any such lot or parcel of real estate.

p. “Real estate salesman” - includes any person who, for

- compensation, valuable consideration or commission, or other
‘thing of value, or by reason of a promise or reasonable
“expectation thereof, is employed by and operates under the

supervision of a licensed real estate broker to sell or offer to o
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ﬂ ell, buyI or offer to buy or negotxate the purchase, sale or .
xchange of real estate, or offers or attempts to negotlate a loan

ecured or. to' be secured by a mortgage or other encumbrance

t 9reof m lots or other parcels S : !

. s

._th(. use of such-a dog, - ‘and has been tramed by .an organization »
”generally recogmzed by agencies involved in rehabilitation of the -
‘blmd or deaf as ‘reputable and competent to provxde dogs w:th-

-

trrnmng of this type iy P SRR RN

I
I
: e

|

ental ' functions or' »is demonstrable. 'medxc ally or .

ychologxcally, by accepted chmcal ‘or - laboratory dlagnostxc

£ t chniques..-. ’ !

ho has satisfactorily completed a spernfnc course: of training .in

|

nployed by an orgamzatron generally recogmzed by agenrxes

| (N
nvolved in the rehabilitation of ‘the blind, handxcapped or deaf as_
r'eputable and competent to provrde dogs with training, and who is
ac hmlly involved in the training process.. oh

P

h( using accommodation or “any real ploperly. or portnon lhereol

“ which- is used or. occupled or is intended, arranged, or dcsngned to

l

be used or occupxed as the home; residence or sleepmg place of '

one or more persons, but shall not mclude any | smgle famlly'.

”Tl ;ﬂ-géff~}f Page120 EONREN

pon or transfer of real estate, or to lease or rent. or offer to
l ase or rent any real estate for others. or to collect rents for the
use of real estate, or to solicit for prospectxve purchasers or-
ll ssees of real estate, or whom is employed by’| xa licensed real .=~
“estate broker to sell or offer to sell lots or other parcels of real .
state, at a staled salary, or ‘upon a commlssnon, or upon a salary -

d commnssnon, or otherwnse to sell real estate, or any parts'

lpedxment deafness or hearing 1mpednment muteness or speech:
impediment or . physical rellance on a servtce Ior guide’ dog,* i
l heelchair, or ‘other remedxal appliance or devnce. or from any
)E ental, psychological or developmental dnsablhty resultmg from
. a atomlcal psychologlcal physxologlcal “or| - neurologlcal“

"Guxde dog" means a dog used to assxst deaf persons or .. -
_wtuch fitted with a special hamess so‘as to be suitable as an aid
g the mobllxty of ‘a blind person, and is used by a’ ‘blind’ person

"'Gunde or service: dog tramer means any person who s’

"'llousm;, ar‘commo(l,ttmn means - any pul)lu ly .nslstml ‘
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residenw the occupunls of wlm h rent, lease, or Iumxsh for
compensahon not more than one room therein.

- "Public facility” means any place of public accommodation

_Vand any street, highway, sidewalk, walkway, public building, and
any other place or structure .to -which the  general public is
" regularly, nocmally or (,us!oumrlly m-nmllrd or'invited.

w. "Deaf person” means any person  whose hcarmg is s0
severely impaired that he is unable to hear and understand normal
conversational speech through the unaided ear alone, and who
must depend  primarily  on suppoctive device or visual
communication such as writing, Ilp rcadmg. sngn language, :md

‘ geslures

x. "Atypical hetedztary cellular or blood traxt" means sxckle
cell trait, hemoglobin C trait, thalassemla trait, Tay-sachs trmt,
or cystic fibrosis trait. -

y. "Sickle cell trait" means the condllmn wherem the major
natural hemoglobin components present in the blood of the

_individual are hemoglobin A (normal ) and hemoglobin S (sickle

hemoglobin) as defined by standard chemical and physical
analytic techniques, including electrophoresis; and the proportion. -

of hemoglobin A is greater than the proportion of hemoglobin S or
 one natural parent of the individual is shown to have only normal

hemoglobin '~ components (hemoglobin - A, hemoglobin A2,

_hemoglobin F) in the normal proportions by standard chemical and

physical analytic tests.

‘-z "Hemoglobm C tranl" means the mndmon wherem the
major nalural hemoglobin components present in the blood of the .
individual are hemoglobin A (normal) and hemoglobin C as defined
by standard chemical and physical analytic techniques, including
electrophoresis; and the proportion of hemoglobin A is greater
than the proportlon of hemoglobin C or one natural parent of the -
individual is shown to have only. normal hemoglobin components
(hmnoglobm A, hemoglobin A2, hemoglobm F) “in_ normal -
proportions by standard chemu,al and physical analytic tests. ,
. aa. "Thalassemia trait" means the presence of the thalassemia
gene which in combination with another similar gene rtesults in

“the chronic hereditary disease Cooley's anemia.

bb. "Tay-Sachs trait” means the presence of the Tay—Sach’e:'
gene which in combination another smulnr gene results in the
chronic hereditary disease 'l‘ay-Sachs

cc. "Cystic fibrosis trait" means the presence of lhe cystnc
fibrosis gene which in' combination with another similar gene
results in the chronic hereditary disease cystic fibrosis. -
, dd. "Service dog" means any dog individually trained to a
handicapped person's requirements including, but not limited to,
minimal protection work, rescue work pullmg a wheelchmr or
retrieving dropped items. ~ : o
1 ee. "Qualified Medicaid apphcant" 'means an mdnvxdual who is -
qualified or cligible to receive skilled nursing or intermediate
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. car‘e fac:hty» servwes whu‘h are. relmbursable by the Medlcald,'
! pmgram pulsuant to P.L.1968, c. 413 (C 40:4D-1 et seq)

ff i) 'Dlscrmunatmn because of sex” includes sexual harassment" .
: whxc

1) Submnssxon to. the conduct or commumcatxon is‘ma made a term

h means unwelcome sexual advances, requests. for ' sexual
favors, and other verbal or physncal conduct or commumcahon of D
asexual nature when; - S ; :

ot candition either explicitly or implicitly to obtain employment.i e
p_hllL’J accommodatlons or pubhc services, cducatton1 ur housing;

(2)‘ Submission to or rejectlon of the conduct or con

2r Thls act shall take cffect mmedmtely i‘
e I ..Cji EERTE STATEMENT L l .
L | v
» .Nie‘ lvrsey s "Law Agamst Dlscrufunatlon"f-

| "»
CIVIL wsncr:: i

. Pagelz2

nmunication
'_hy 1}) mdlvulunl ‘is “used: as_ a factor in : decisins al'fuctlng the
~individual's o-mnluylnenl pubh(‘ ac mmmudatmna" or publlc R
SetvILes, educatlon. or hou_ggg; " . S o
A (sl{The conduct or communication has lhe pumose or af fect oft :
'unreésonably mterfermg with T ! U
~anindividual's Pmnloyment, uhhc nrcmnmndatmns or_ pllbllc.i_.ﬁ""
:es," oducunon. ‘or “housing_or creatmg an mlmudatmm

g, or offensive umplnynmnt. public ncmmmodminnsl publu.
) .;';c,rw.es, «.du«nlmnal or housing euvu(mment e ‘

prohlbnts o

"Law Agalnst stcrlmmatlon" lo, 'incl;ugde‘ §exual'f, ’
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~ Bibliog rap‘hyv of Sex Equity Materials-‘fo'r Teacher Education )

- The followiﬂg is 4 listing of a variety of sex equity materials that méy be used in preservice

-teacher education. They are developed by the Non-Sexist Teacher Education Project (NSTEP)at -
the American University, Washington, D.C., and funded by the Women's Educational Equity Act

(WEEA). They provide a useful model by whlch to measure choxces made by teacher-educatlon-
programs regardmg textbooks and curncula R ‘ »

*Bornstein, Rita, "Sexism in American Education." This module exam- -
ines the nature and impact of sex biasin schools. It presents a briefhistory =~
of sexismin American education, provides informationonthe emergence
of the increased awareness for sex equity from the civil rights movement

~ tothe requirementsof Title IX,and focuses onthe challenges toeducation

. in a time of changmg values and norms.

*Kerber, Linda, "The Impact of W‘omen 'on American EducatiOn." This =~
unit identifies the central themes in the history of women's access to
education and the contributions women have made to American educa-
tional institutions. Using information found in diaries, local school rec-
ords, and the newsletters of teachers's organizations as well as in other
primary and secondary sources, the module spans over two hundredyears

of Amencan educational history. -

*Gall, J oyce,and Gall,'Meredith, "Boysand Girls in School: A Psychologi- . -

- cal Perspective." This module takes a close look at what the best available
research says about sex differences and similarities in six major areas: (1)
school achievement in math and science, (2) school achievement in
readingand writing, (3) school achievement in social studies and humani-
ties, (4) school grades, (5) exceptional learners (handlcapped and glfted),
and (6) personahty characterlstlcs '

*Sadker, Myra and Sadker, David, "Between Teacher and Student' v
Overcoming Sex Bias in the Classroom." This module examines the
- research on sex bias in teacher expectations and interaction patterns. It
offers several classroom scenarios and gives readers the opportunity to
analyze these vignettes for potential bias in the way teachers treat male
- and female students. A variety of observation systemsare providedsothat
teacher candidates can assess the nature and degree of sex biasin the real
world of the classroom.
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T *Gollmck, Donna, Sadker, Myra and Sadker, Dav1d Beyond the D1ck R
- and Jan¢= Syndrome: Confronung Sex Bias in Instructlonal Materials."
, ule describes six forms of bias that often charactenze instruc- S
:,”tlonalm terials: mwsiblhty,stereotyplng, imbalance, unreahty, fragmen-‘ S ey
sl ' ’dhngulstlcblas. Avanetyofexerclsesallowsteachcrcandldates N S
o ito analy've passage from elementary and secondary school tests for sex_ﬂj oy
blas N e T ‘ R ‘

~‘This. mo

‘f"*Schnn'uk, Patr1c1a and Schmuck, Rlchard "Promotmg Sex Equlty 1n' v
~ School Organizations." This unit uses. three paradlgms - biological, .
_ ,'psychologlcal and socialogical - to explain sex d1t'ferences inschools. It '~
S :j:explores in some detail a fourth paradigm - one- drawn from a social
S :.:"psychologlcal perspectlve The authors drewaportralt of the school asa .
" miniature society, a setting thathas a umque culture and soc1a1 structure; R

' _,that may exther encourage or mh1b1t sex equnty
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SENATE No. 456
STATE OF NEW JERSEY

lntroduced Pendmg Techmcal Revrew by Leglslatlve Counsel
PRE—FILED FOR INTRODUCTION IN THE 1990 SESSION ‘L,__ "

B‘y‘ Senator ‘DiFRANCESCO‘ o

~ AN ACT estabhshmg a Young Parents Grant_‘, Pro:gram, and )

makmg an appropnatlon therefor

BE l'l' ENACTED by the Senate and General Assembly of the .

State of New Jersey: -

1. There is estabhshed a Young Parents Grant Program in the

: Department of Human Services to provxde funds. to local ‘boards »

of educatlon for the provxsnon ‘of day care servxces for- teenage

- parents who are enrolled in the public schools of the district. -

- 2, Child care services shall be made available free of charge

E to teenage parents durmg the time  that the young parent is
- attending the educational program of the district; except that the
- young parent shall convey to -the board of education any funds
o recexved for day care pursuant to any other State or federal law

3. bocal board of education employees may use the child care

" services of the center for a fee to be establxshed ‘by. the

Commissioner -of Human ‘Services provrded that - there are
adequate facilities- and space available. : U

4. A child care center operated by or. under contract w1th a
local board of . education shall -operate under approval and -

hcensure by the Department of I-Iuman -Services pursuant to the
provisions ot‘ P.L.1983, ¢.492 (C.30:5B- 1 et seq ).

5. A local board of education which has or whrch plans to

L mmate an educatronal program for teenage parents may apply to |
the Department of Human Serv1ces for a grant to enable the
 board to establish and operate :a day care center or to contract ‘
- for day care services. '

The application shall include: S SRR
“a. The nature and duration of the educatlonal program, N
b. An estlmate of the number ot' children who will requnre

cluId care,

' Evidence that smtable facrhtxes wxll be avaxlable for the

v Chlld care center; v : :
d. The personnel who wﬂl be in charge of the cluld care center . . -

: ,shal.l meet apphcable local board of - educatton employment ’

' requlrements, and v

.Any other mformatlon requu'ed by the Commrssnoner of :
Human Services. -

-8. Upon approval of the apphcatlon of a- local board of

;- education for a grant under the Young, Parents Grant’ Program
by; thei Commxssxoner of Hurnanl Semces, the local boani 4
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cation shall be eligible for a grant of up to- 100% of the

ees received pursuant to section -3 of this act. In
ining the amount of the grant. the commissioner may

he Commissioner of Human Services shall adopt pursuant
"Admuusttatlve Procedure Act," - P.L. 1968, c.410

the purposes of this act.
8. Funds received by a local board of education pursuant to
this act shall not be subiect to the expenditure limitations

imposéd pursuant to sections 3 and 25 of PL1975. c.212

(C.18A:7A-3 and 18A:7A-25).

9. There is appropriated from the General Fund to the
Department of Human Services $1,000,000.00 for the purposesof
this act. o ‘

10. This act shall take effect immediately.

STATEMENT

This | bill establishes a Young Parents' Grant Program to
provide funds to local boards of education for day care services

for tee}‘nage parents while they are attending the public s‘ghools of

the district. ,
The day care centers would be licensed by the Depar@ment of
Human| Services pursuant to the provisions of the "Child Care

‘Center| Licensing Act,” P.L.1983, c.492 (C.30:5B-1 et seq.). A

local board of education would be eligible to receive 100% of the
cost of| the day care program. This bill provides that although
day care services will be provided at no cost to the young parent,
the young parent shall convey to the board of education any funds
received for day care pursuant to any other State or federal' law.
The bill also provides that personnel would be required 'to meet
applicable local board of education employment requirements.

- This bill appropriates $1.000.000 from the General Fund to the
Department of Human Services.

HUMAN SERVICES

Establishes a Young Parents’ Grant Program and apprbpriates
$1,000,000. :
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LIST OF WITNESSES TESTIFYING BEFORE

' THE COMMISSION ON SEX DISCRIMINATION IN THE STATUTES

PUBLIC HEARING ONJULY 13,1989

HEARING SCHEDULE JULY 13, 1989

' JAMES J. FARRELLY ‘
- NORTH HUNTERDON REGIONAL HS DISTRICT

REBECCA WHITE-J OHNSON f

'DEPARTMENT OF EDUCATION, REGIONAL COORDINATOR

OFF ICE OF EQUAL EDUCATION OPPORTUNITY

: "REBECCA LUBETKIN
THE STATE UNIVERSITY OF NEW JERSEY RUTGERS
, CQNSORTIUM FOR EDUCATIONAL EQUITY

GUIDA WEST

JUDITH SAVAGE
NEWJ ERSEY DEPARTMENT OF EDUCATION

MEREDITH FLYNN
' - DIRECTOR OF GUIDANCE
GLOUCESTER COUNTY VOCATIONAL SCHOOL

ELIZABETH HICKEY, ASSOCIATE DIRECTOR
NEW JERSEY EDUCATION ASSOCIATION
JILL ZANHISER |

WOMEN'S CENTER OF N ORTHWEST NEW JERSEY
’ CENTENARY COLLEGE '

: SUZY CHICHESTER
AIDE TO ASSEMBLYMAN J OHN ROONEY

JOYCE VUOCOLO .
LIBRARY SCIENCE SPECIALIST

KATHY NICHOLLS

DIRECTOR OF OPERATIONS
GREENTREE LEARNING CENTER
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