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-_SECTIONS OF STATUTES RE!FERRED TO IN THE OPINION 
OF THE ORDINARY, AND DISCUSSED IN THE BRIEF. 

Sections 3 and 4, of "Act concerning evidence," 
[Rev., page 378,] read-

SECTION 3. "No person shall be disqualified as a wit-
_ness in any suit or proceeding at law or in equity, by rea- lO 
son of his or her interest in the event of the same as a 
party or otherwise, but such interest may be shown for 
the purpose of affecting his or her credit; provided never-
theless, that no party shall be sworn in any case when the 
opposite party is prohibited by any legal disability from 
being sworn as a witness, or either of the parties in a 
cause, sue or are sued in a representative capacity, except 
as hereinafter provided." 

SECTION 4. "A party to a suit in a representative 20 
capacity may be admitted as a witness therein, and if 
called as a witness in his own behalf and admitted, the 
opposite party may, in like manner, be admitted as a 
witness." 

Section 1, Act 1880, [Laws 1880, p. 52,J reads-
SEDTION 1. "That in all civil actions in any court of 

law or equity of this State, any party thereto may be 
sworn and examined as a witness, notwithstanding any 
party thereto may sue or be sued in a representative capac- 30 
ity; provi'ded nevertheless, that this supplement shall not 
extend so as to permit testimony to be given as to any 
transaction with or Rtatement by any testator, or intestate 
represented in said action." 

Sections 105 and 106, Orphans' Court Act, [Rev., 775,] 
read-

" If any person interested in the settlement of 
the account of any executor, administrator, guardian 
or trustee, shall by himself or attorney, appear -!O 
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and make exceptions to said account, the Court 
shall either proceed to hear the proofs and allega-
tions, at sueh time as they may appoint, and correct 
any mistake or errors that may happen in the ac-
count as reported, or refer the same to auditors or a Mas-
ter in Chancery, to examine and restate the account 
after hearing parties and witnesses, and make report to 
the next or some subsequent Court, for confirmation and 
a1lowance." 

SECTION 106. "The Court to whom any account is re-
ported for an allowance as aforesaid, or the auditor or mas-
ter to whom an account is referred as aforesaid, at the in-
stance of any party interested in the same, or by their own 
proper authority, may examine any executor, adminis-
trator, guardian or trustee exhibiting such account, on 
oath or affirmation, touching the truth and fairness of 
the same, or any part or item thereof." 
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BRIEF. 

( 
The first and second reasons assigned for reversal, are: 

~- Because the Ordinary erred in holding that 
the;{~ timony of Stephen 0. Smith, given in the cause, 
was illegal. J 

. Because the Ordinary erred in affirming the 
19 

ru g the Orphans' Court excluding the offer of testi-
mony as stated in the exception to the ruling of the 
Orphans' Court, at pages 28 and 29, of the printed case.) 

Tbe appellant in this case is the surviving executor of 
Oliver Smith, deceased; as such be filed his account, Octo-
ber 25th, 1880. (See Case, pages 5 and 6.) On November 
16th, 1880, the respondent excepted to said account for 
four separate reasons, all of which were abandoned in the 
Orphans' Court, except reason No. 2, which alleges that 20 
the appellant had failed to charge himself with 101 
shares of the Newark Mutual Fire Insurance Compan_y 
scrip, and with the dividends received by him on the 
same. 

See Case, page 7. 

On the hearing of these reasons before the Orphans' 
Court, the appellant (their accountant,) offered himself 
as a witness to establish a gift of the stock from his 
father to himself. The Court held that he was an incom- 30 
petent witness for that purpose, and that he could not 
testify as to any statement by the testator, his donor, or 
to any transaction between them in relation to that mat-
ter. The Ordinary, iu his opinion on appeal, holding 
that the witness was not competent to testify from whom 
he received the stock, or even to the fact that the testator 
bad knowledge that he, (the appellant,) had the stock in 
his possession. 

See printed case for questions, pages 27 and 28. 
See Ordinary's opinion, page 35, line 30 to bottom. -10 

2 . 
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The Ordinary in his opinion contents himself with citing 
the l0~th section of the Orphans' Court act, the third 
section of the act respecting evidence and the supple-
ments to that act passed in 1880, as conclusive against 
the appellant's right to testify. 

See the sections referred to, page 1 of this brief. 

He does not favor us with his reasons for this conclu-
swn. Whether because of interest in the event of the 
suit, or because some other party in the suit is in a 

10 representative capacity, and not voluntarily offering him-
self as a witness, therefore the appellant could not be 
sworn and testify as offered at pages 28 and 29. 

Interest is clearly no objection to his testimony. 
Revision, page 378, section 3. 

Was it because the other party was in a representa-
tive capacity? The accountant and appellant was the 
(:}Xecutor-who then was suing or being sued in a repre-
sentative capacity? The respondent excepted to the 

20 account. The Court certainl v was not a party to the 
. suit in a representative capacity. The exceptant cannot 

be claimed to stand in that capacity within the sense of 
the statute. What objection could there have been to 
the accountant being sworn as a witness even if the 
enabling act of 1880 had never been ·passed? 

· I contend that a hearing upon exceptions to the 
accounts of an executor in the Orphans' Court is not a 
case where '' ei'th er of the parti"es ·in a ca_use sue or are sued in 

BO a rep7:entative capadty." That in f\ct it is not a suit. 
(xton vs. Zule, l McCart., 509. ) 

Can 1t be pretended that the exceptnnt could not have 
been ,a witness in a proceeding on exceptions to an 
executor's account prior to the passage of the act of 
1880? I do not think that position would be seriously 
insisted upon. If the exceptant could have been a wit-
ness, could not the accounting executor? There is no 
interdiction in sections 3 and 4 of the act respecting evi-
dence against the executor ~md representative being called 

40 by hi·mself in any suit. He could always do that since 
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the passage of the act removing interest disability. If 
the accounting executor does not stand in the representa-
tive capacity upon exceptions to his account in the 
Orphans' Court, then who does? If he is not the repre-
sentative then there is none. The opinion of the Ordi-
nary, however, goes beyond this, and he insists that the 
act of 1880 settles the question of the right of the appel-
lant to testify in this cause. 

The act of 1880 has, I am informed, received different 
10 constructions by the different judges in the several cir-

cuits. 
What character of an act is it? 
To my mind it is an enabling act. It is not an act of 

restriction, it is an act of enlargement. 

As I read the opinion of the Ordinary, he seems to 
hold that in no case could a witn~ss to a suit, when either 
sued in a representative character give any testimony 
relative to any statement by or transaction with the 
testator or intestate. 'l'he proviso of the act is in effect 20 
held to be restri"ct£ve of the rules of evidence as they 
existed prior to its passage in causes where either party 
is in a representative caracity. 

See proviso to section 1, act 1880, third page of brief. 
I do not understancl this section as the Ordinary seems 

to hold. The act was not intended to restrict the right 
to testify in cases where it existed prior to its passage. 
It was intended to enable parties to swear, where they 
could not under the law as it then existed, and to testify, 30 
except as to such matters as were prohibited in the 
proviso. 

The language of the proviso is this : "prov£ded that the 
supplement shall not extend so as to prevent testimony, 
&c. ;" evidencing by the use of this language that the 
legislative intention by the restrictive proviso in the 
section was only to apply to those cases where the 
witness was called solely and only under and by force of 
the enabling clause in the first part of the section. That is 
where the witness could not be sworn under the statute as 40 
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it existed prior to the passage of the act, and left the 
rule of evidence where a witness was sworn, as he could 
have been prior to the passage of the act of 1880, in 
exactly the same position as to his testimony as if no 
such act had been passed. 

There is nothing in the act of 1880 that can be con-
strued into an intention on the part of the legislature to 
change the rules of evidence as they existed respecting 
the rights of a party suing or being sued to be sworn and 

10 testify, where the representative suing or sued first goes 
upon the stand in his own behalf. 

20 

30 

It was only intended to apply where the representative 
suing or sued does not testify in his own behalf; then it 
becomes an enabling aot to remedy what the legislature 
evidently thought a defect in our law of evidence, and 
authorizes the party to the suit not in a representative 
character, to be sworn and testify, provided that in such 
case he shall not be allowed to give evidence of any 
transaction with or statement by the testator. 

I insist that this proviso is only a restriction where the 
witness gets upon the stand only by force of the first 
part of this supplement, and applies to no other case. 

If the Court think the construction here put is inad-
missible, then I hold that the executor was a competent 
witness under the 105 and 106 sections of the Orphans' 
Court act. 

~g~s 3 amt Br' , fRev.1 .,pa.ge 775,3, 
Conover vs. Conover, 3 Gr., 420-422. , ") 
Dam:son vs. Dav 'ison' ., 2 Harr., 16)/ 

The 105th section provides that in case of exception 
by party interested, the Court shall either proceed to 
hear 'the proofs and allegations, and correct errors, &c., or 
refer, &c., to auditor or master to restate after bearing 
parti"es and witnesses, &c. 

The 105th section ·makes a11 parties competent in such 
cases, and the 106th section makes it compellable for the 
executor to testify in case the Court shall deem it neces-

40 sary. 

• 
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\ The 106th section of this act was passed prior to the 
act of 1859, removing disability to be a witness from 
interest in the cause, and the act of 1849, whicL allowed 
an adverse party to be called as a witness. 

Rev~. 378, Secs. 2 and 3, marginal notes. 
N1·x•s Dig~. 645, Secs. 24 and 26. 
El,ner's Di:g~. 364, Secs. 19 and 20) 

The decree of allowance is a proceeding in rem, and 
unless · removed by appeal, conclusively determines the 
rights of all parties. lO 

Exton vs. Zule, 1 McCart., at page 509. 

The 57th section of the Orphans' .Court act says no 
suit at law or in equity shall be brought, &c., within six 
months. This language is held not to apply to fore-
closure of mortgage, because it is rather a proceeding in 
rem, and consequently not a suit at law or equity in the 
legal acceptance of that term as used in the statute. 

The language in the act respecting evidence is, "no 
party shall be sworn in any cause where either of the 20 
parties sue or are sued in a representative capacity," ex-
cept where the party in the representative capacity is 
sworn as a witness in his own behalf. 

I contend that neither the proviso to section 3 nor 
section 4 of the act concerning evidence, nor section 1 
of the supplement of 1880 to said act, apply to proceed, 
ings for the allowance of accounts in Orphans' Court. 
That such proceedings are in no sense suits, within the 
meaning 0f the statute. Tbat they are proceedings 30 
in rem, and are governed in matter of evidence by the 
sections of the Orphans' Court act above quoted, and the 
common law rules of evidence as modified by the stat-
utes removing disability on the ground of interest in the 
event of the suit. 

Exton vs. Zule, l McCarter, 501. 

The Ordinary cites but two cases in support of his 
position-one, Purcel vs. Purcel, [1 McCarter, 514,J and 
the other Davi'son, et al. vs. Davison's admr., [2 Harr., 
169.J 40 

3 



In Purcel vs. Purcel, there seems to be a di'ctum that 
bears out the position taken by the Ordinary. There the 
question was whether the executor had, as individual or 
as agent, paid certain moneys for the testator in his life 
time. The receipt was in the usual form, in cases where 
money is paid by an agent with funds of the principal. 
The executor testified. The Court said: 

"The evidence of the executor is not competent to 
prove that he advanced the money, and that it remains 

10 unpaid. If it were so, there are circumstances and evi-
dence in the case that tend very strong1y to discredit the 
evidence and to render it unreliable." 

There is no reason here given for the declaration that 
the executor was not competent to testify. 

Davi"son, et al., vs. Davison's admr., does not bear out 
the position taken by the Ordinary. 'l1be Court in this 
case do not pass upon the question of the right of the 
executor to be sworn. They only hold that the 

20 
interest of the executor will not disqualify his being 
a witness, and secondly that the Orphans' Court act, 
[ now section 106,] gave the Court power to compel the 
executor to be sworn in matter of accounting. 

II. 

The thi?1 reason assigned for reversal is-
~- l Because the Ordinary erred in holding that 

the fads proven in the cause were not sufficient to estab-
30 lish a gift i'nter vivas at law between a father and son. 

The facts proven in this case seem to me to make out 
a clear ,gift inter vivas. · 

It should be remembered that the gift sought to be 
sustained here is between father and son, and wi11 be 
presumed upon much less positive proof, and when, in 
fact, it might not be inferred in other cases. 

Schouler on Pers~ ProptJlfJlff!J, ~p. 89. 
Smi"th vs. Montgomery, 5 Mon(, 502t 
He~worth vs. Hepworth, L. R 10 Eq. 10. 

40 Bef vs. Francis, 1 V l'66ffl; 152, 4-ft't~~ 155. )_} 
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Declarations of an intention to give before donee bad 
possession, are also strong evidence. 

Rhodes vs. Childs, 64 Penn. St. 18. 
Mc Cluney vs. Lockhart, 1 Bailey, 117. ) 

( As also subsequent declarations and admissions of 
llavi'ng given. 

Dean vs. Dean, 43 Vt., 337. 
Burney vs. Ball, 24 Geo., 505. 
Reid vs. Colcock, 1 Nott. & McCord., 592, , (S. G 

...o.li.w0 
Grangiac vs. Arden, 10 Johns., 293. 
Allen vs. Cowan, 23 N. Y., 502) 

In the case before the Court, Louisa B. Riker, an intel-
ligent witness, and one in a position to know the truth, 
testifies clearly of an expressed intention of the testator 
to give the scrip to bis son Stephen, while Stephen was 
at Washington away from home. 

Printed Case, page 22, lines 30 to 40. 

10 

20 Subsequently the testator told this same witness, after 
Stephen had returned home from Washington, that be 
had given him the scrip. 

See Case, lines 10 to 20, page 23. 
Also line 35, page 28. 

The donor told this witness that Stephen was to have 
this scrip transferred to him, and was to see Mr. Henry, 
the secretary of the Company, about transferring it to 
him, (Stephen.) 

Case, page 24, lines 1 to 10. 80 

Stephen testifies that he received this stock from his 
father. That it was in his (Stephen) possession at the 
time of his father's death, and that he had had possession 
of it from January the 7th or 8th, prior to his father's 
death, which occurred March 6th, 1875, and that his 
father had knowledge of this possession from the time 
he (Stephen) received it up to his death. 

Case, page 27, line 30 to bottom. 
Case, page 28, lines 10 to 40, inclusive. 40 
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It further appears that the wife of Oliver Smith, the 
father, was a c~-executrix with Stephen, and knew 0f 
this gift, and it is a strong circumstance that she, although 
taking with Stephen the burthen of the estate, never 
once required the scrip to go in the inventor,Y, or called 
upon him or suggested that he account for it, although 
she knew by the evidence he had it. 

Case, page 27, lines 10 to 20. 
In addition to this it is proven that Oliver Smith gave 

10 to his son Stephen, the order in evidence. 
Exhibit A, page 41 of Case. 

This order was used to transfer stock. It was usual 
in case of sick people. Oliver Smith, at the time he 
signed it, was sick. 

He had told Mrs. Riker that he had given Stephen the 
scrip, and he was to see Mr. Henry and have it trans-
ferred. 

The paper [Exhibit A J I contend is a sufficient assign-
20 ment of the scrip to Stephen to pass the title, even if the 

scrip itself had not been delivered : It is a memoranda 
or writing of the gift, and a power of attorney authoriz-
ing Stephen to transfer the scrip to himself, and is 
strongly corroborative of the truth of the fact of a gift 
inter vivas in this case. It seems to me, in view of all 
the circumstances, it is conclusive. 

30 

40 

A writing purporting to give a bond which was trans-
ferable by delivery but not delivered, has been held 
effectual. 

Morgan vs. Mallerson, L. R.Q.Q Eq. 475. 
Voyle vs. Hughes, 2 Sm. & G., 18. 
Jones vs. Loclc., L. R. (1 ch) 25. 
Marling vs. Marli"ng, 27 Am. R., 635. 

· 2 Kent, 438, Note 
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At line 10, Case, page 18, Mr. Henry, the Secretary of 
the Insurance Company, testifies: 

" Q [Showing witness Exhibit A.] What is that 
order for? 

"A It is for drawing dividends, and can be used for 
the transfer of stock." 

Line 27, page 19, he further says: 
" Q You accept one of these as a transfer of stock, 

and so notify parties; if they ask that question, you tell 
them so? 10 

"A Yes, sir." 

Mr. Henry further testifies, at bottom of page 21, that 
he cannot remember whether Stephen showed him the 
scrip when he presented the order known in this cause as 
Exhibit A, but admits he may have done so, and Stephen 
himself testifies, at bottom of page 32, that he is pretty 
positive he did show it to Mr. Henry at that time. 

Schouler, in his work on Personal Property, (Vol. 2, 
p. 92.) sums up all the authorities as to what constitutes 20 

a sufficient gift inter vivas, as follows : 
"Such gifts are incomplete and ineffectual so long as 

they rest in the donor's unfulfilled intention, or mere 
promise to give in the future. * * * * * But 
when the present intention to give has once manifested 
it£elf in acts, words, and conduct, amounting on the do-
nor's part to delivery, or a permission to assume domin-
ion, as the case may be, and on the part of the donee to 
acceptance, or some other corresponding assumption of 30 
dominion, the gift becomes complete, and fully exe-
cuted." 

I A gift of railroad shares, where assigned in blank but 
never recorded while donor was aliv:\sustained in 

Stone vs. Hacket, 12 Gray, 227. ) 

' The courts are now sustaining a doctrine of equitable 
assignment where a gift is shown to have been intended. 

Camp 1s Appeal, 36 Conn., 88. 
Ti'llinghast vs. Wheaton, 8 R. I., 358) 40 

4 
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\The gift of a promissory note will be sustained when 
made by payee without endorBement, and donee may 
sue in name of personal representatives without their 
consent. 

Grover vs. Grover, 24 Pick., 261. 
Wing vs. Merchant, 57 Mwe, 383. 
Boles vs. Kempton, 7 Gray, 382. 
Simons vs. Mosely, 7 Gray, 87. 
See 2 Red.field on W1'lls, pages 312, 313, &c~) 

The gift of a savings bank book without any assign-
ment in writing or otherwise, will pass the deposit of the 
donor ~esented in the book to the donee. 

( 8 R. I., 536, Tilli'nghast'8--adm ., vs. Wheaton\s.exr. 
M@ f!Og~ 539. 

Brown vs. Brown, 18 Conn., 410. 
Waring vs. Edrnonds, 11 Md., 424. 

Pari'sh vs. Stern, 14 Pick., 198. 
Turpi'n vs. Thompson, 2 Met. ., 420. 
Lee vs. Boalc, 11 Gratt., (Va.) 182. 
Coldwell vs. Ren/raw, 33 Vt., 213. 
Westulo vs. De Witt, 35 Barb., 215. 
Marti'n vs. Funlc, 75 N. Y., 134) 

In Hackney vs. Vrooman, 62 Barb., 650, the Court 
.held the delivery of the original bond and mortgage, 
wit~out any assignment thereof in writing, good ~ 

1'1~ E. f. Smith ., 305, (Pen:field vs. Publi'c Admr ~ 
the ~ourt held the following facts to constitute a va1/// 

30 gift, viz: "A man and woman lived in the same board-
ing house, and he maintained and treated her as a daugh-
ter, and both had access to the room in which he had a 
trunk. ' Being about to go away 1 and being in another 
room of the house, he said to her ' My trunlc up stairs, 
and what i's in it, I give to you ; there is enough in i·t to t'l.ke 
care oj yoii a spell.' He went away and returned in a few 
days and occupied the room and used the trunk and 
clothes as usual until he died a short time thereafter. 
The woman took the trunk and contents after his death, 

40 and it then contained a pass book on a savings bank. 
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Held to be a valid gift of the book and of the money 
mentioped therein standing to his credit in the bank." 

Approved in Allen vs. Gowan, 23 N. Y., 502. 
See Allerton vs. Lang, 10 Bosw., (N. Y.) 362 

In Reid vs. Colcoclc, 1 Nott & McCord, 592, (S. Carolina) 
the Court held, citing several cases, that the declarations 
of the donor that he 't°ntended to and had gi'ven the negroes 
in dispute to his daughter, was sufficient evidence of a 
gift, and that in every instance where there is evidence lO 
of a repeated declaration of the donor that he had g1:ven, 
although no proof of actual delivery is made, the jury 
are authorized to infer every thing that is necessary to 
the consummation of a legal gift, including the intention 
to give, the act of giving, the delivery and the consent 
to accept. 

Reported in 8 Ameri'can Decisions, page 729. 

In Grangnac vs. Arden, 10 Johns~ 29~ a leading 
case in this country, the proof was, that tlle defendant 
bought six tickets in a lottery, one of which was num- 20 
bered 7,470, and drew a prize of $5,000, which was 
pai'd to the defendant i'n person. A witness testified that 
soon atter the drawing he congratulated the defendant 
upon his good fortune, when he said '' the tfrket di'd not 
belong to hi'm; that he had given i't to hi's daughter." Other 
witnesses testified to similar acknowledgments at various 
times. The daughter never had the ticket or the money 
in her possession, and both remained with the defendant 
up to the time of the suit by the daughter for the money. 

30 
The Court, in their opinion, say: 
"The evidence from which the jury have inferred a 

delivery is the declaration and acknowledgments of the 
defendant. rrhese declarations did not relate to a gift 
intended to be made, and are not to be viewed in the 
light of executory promises to be carried into effect at 
some future day. But tbey were confessions that a gift 
had already been made. All these declarations refer to 
and recognize a gift as having been made. They afford 
reasonable ground for a jury to infer that all the formality 4:0 
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necessary to make it a valid gift had been complied with 
and the right and title of the plaintiff to the money com-
plete and vested. " 

~he Supreme Court of Maine in 6v in,1 vs. Merchant, 57 
Mame, 3871 say : -

" It matters not whether the change of possession takes 
place before or after, or at the time of the utterance of the 
words limporting of a gift, if there is a manifest design 
on the part of the donor that the donee should thence 
afterwards hold such poss~ssion absolutely as of his own 
property. Thence forward the possession and right are 
concurrent in the same person, and the gift is perfect and 
irrevocable." 

The Court of Errors, in New York, cite this last case 
with approval in Allen vs. Cowan, (23 N. Y., 502,) above 
referred to, and it is frequently approved in cases where 
·it has been considered by the Courts of the various 
States. 

See also, 
Bourne vs. Fosbroolce, 18 C. B.( N. s} 515. 
Westerlo vs. De Wolf, 36 N. Y., 340) 

The case under review is stronger in its facts and cir-
cumstances than many cases approved by the Courts of 
this country as valid gifts 'inter vivas. It is stronger in 
its affirmation proof than Betts vs. Frances, and certainly 
equally 8trong in its inferential proof. Declarations 
of a person that he had given, are declarations against 

SO interest and should be taken strongly against the donor, 
and as pri·ma facia evidence of a full gift until over-
thrown by some testimony to the contrary. 

I submit that the decision of the Ordinary and Orphans ' 
Court should be reversed on all the grounds stated 
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[PETITION OF APPEAL] 

In the Prerogative Court, 
OF THE STATE UF NEW JERSEY. 

IN THE MA'l'TER OF 'rHE .EXCEPTIONS) 
( On appeal 

TO THE ACCOUNT OF STEPHEN 0. from the Essex 
SMI'rH. SURVIVING ExECU'l'OR OF Orphans' 

· ~urt . 
OLIVER SMITH, DECEASED. 

To the Honorable THEODORE RUNYON, Ordinary of the 
State of New Jersey: 

ri.'he humble petition of Stephen 0. Smith, the execu-
tor above named, and appellant in the matter above 
stated, respectfully shows that your petitioner as surviv-
ing executor of Oliver Smith, deceased, late of the city of 
Newark, Essex county, in this State, :filed with the Sur-
rogate of said county for audit and allowance, on the 
twenty-fifth day of October last past, an account of his 
executorsbip to said last date. 

10 

20 

rrhat smd account was on the sixteenth day of N ovem-
ber, eighteen hundred and eighty, excepted to by Emma 30 L. Burnett, a legatee under the will of your petitioners' 
testfltor, for this among other things: 

"That your petitioner, as accountant, had neglected to 
chflrge himself with one hundred and one shares of the 
Newark Mutual . Fire Insurance Compnny's stock, and 
with the dividends received by him, the same not having 
been inventoried or charged against said executor in any 
former account." 

Your petitioner further presents that pending the hear 
ing on said exception above recited, and the question of 40 
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the audit and allowance of the accounts of your peti-
tioner so filed as aforesaid, and before the final order or 
decree, hereinafter referred to, was macle, tbe Proctor of 
the exceptant, Emma L. Burnett, moved the Court to dis-
allow to yonr petitioner the item in the said account of 
your petitioner of seventy-seven <lo1lars and thirty-eight 
cents for commissions, and also moved the Court for the 
removal of your petitioner from his executorship and a 
revocation of the letters testamentary granted to your 

10 petitioner in said last will and testament of said Oliver 
Smith, deceased, on the ground of fraud upon the estate 
in not accounting for the stock so referred to in the ex-
ception above stated and f01: waste and mismanagement. 

20 

That the Orphans' Court of the County of Essex after 
hearing the testimony and counsel in relation to said ex-
ception, and upon said motion to disallow commissions 
and remove your petitioner, on the fourth day of April 1 

eighteen hundred and eighty-one, made the following 
order, viz: 

I 
Essex Or-

" IN 'l'H. E MA'l'TER OF THE Acco~NT OF pha~s' .Court. 
STEPHEN 0. SMITH, ExECUTOR, &c., Dec1_ee on Ex-

ceptions to Ac-
OF -OLIVER SMITH, DECEASED. count filed 

... ------ Oct. 25, 1880. 
"The exceptions coming on to be heard, and the Court 

having heard and considered the evidence and allega-
tions of the parties and examined the said executor on 
his oath-

30 "The Court do order and decree · that the account of 
the said Stephen 0. Smith, executor, &c., be restated, 
and the Court hereby order and direct the Surrogate to 
state and account against the said executor as follows: 

"To charge him on account of the principal estate 
with six hundred and six dollars in addition to the first 
two itJ:)ms of his sa.id account as so filed, being the value 
of one hundred and one shares of the stock of the New-
ark Mutual Fire Insurance Company with the premium 
of twenty per centum on the par value thereof, which 

40 appears by the evidence taken upon said exceptions to 
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have been the market value of said stock, and which was 
not heretofore accounted for by said executor and on 
the income of the estate worth fifty dollars and fifty 
cents with lawful interest thereon from the first day of 
January, in the year eighteen hundred and seventy-six, 
and the same sum with interest in like manner from the 
first clay of January in the year eighteer~ hundred 
and seventy -seven, said last two amounts being the 
dividends received upon said stock at said dates by 
said executor and not accounted for by him, and also the 10 
interest upon said sum of six hundred and six dollars 
from the nineteenth day of December in the year eig h-
teen hundred and seventy-seven, when the said stock: was 
sold by said executor in addition to the last item of said 
account as filed. 

"And the Court do further order and direct that said 
Stephen 0. Smith, as such executor, be allowed for bis 
disbursements as stated, in the discharge of said account 
of said executor, and that the costs of this accounting 
and the proceedings thereon be paid by the said execu- 20 
tor out of bis individual estate. 

"And the said Court do order and direct that a coun-
sel fee of one hundred dollars be allowed to the excep-
tant out of the estate of said Oliver Smith. 

'' And the Court having, on due notice and motion, 
ordered and decreed that the letters testamentary in the 
will of said Oliver Smith, deceased, heretofore issued, 
be revoked, and the said Stephen 0. Smith removed from 
his said execu torship ; ').he Court further order and de- 30 cree that the items in said account of seventy-seven 
dollars and thirty-eight cents, for commissions of said 
executor, be stricken out and disallowed. 

Dated Apri I 4, 1881. 
LUDLOW McCARTER, 
JOHN H. MEEKER, 
S. W. TICHENOR." 

Your petitioner complains of the whole and every part 
of said order or decree above recited, as errou'eous. 40 
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Your petitioner, therefore, prays that the said order or· 
decree of the said Orphans' Court may be in everything 
reversed, set aside and for nothing holden. 

And that your petitioner may have such relief in the 
premises, as to this Honorable Court shall seem meet. 

And your petitioner will ever pray, &c. 

J. FRANK FORT, 
Proctor and Counsel of Petitioner. 
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TRANSCRIPT OF THE PROCEEDINGS IN 11HE 

ORPHANS' COURT. 

The account of Stephen 0. Smith, executor of Oliver 
Smith, ]ate of the city of Newark, in the county of 
Essex, deceased, as well d and for the estate which hath 
conie to his hands to be adrni nistered, as for his pay-

10 ments m•d disbursements out of the same. 

This accountant chargeth himself-
To balance in hand per settlement of account 

as passed by the Orphans' Court d Es-
sex county, $6,94:6 10 

To profit on snle of Morris & 1£ssex Rail-
road stock, $76 37 

Less W. J. Knight, stenographer, bill 
ordered paid by court, amount-
ing to $31 40 20 

To rents and interest raceive:1 from August 
17, 1879; to August 26, 1880, per state-
ment herewith filed and marked Ex-

44 97 

hi\Jit A, 1,184 93 

$8,176 00 

'I11iis accountant prays allowance-
August 26th, 1880. 
For expenses paic! wnter rents, repairs of prop-

erty, ir surance, taxes and court expen-
ses i11 tcnn.,~cy, frl)rn August 18, 1879, to 
August 26, 1880, as per voucher No. 1, 

For cash paid Emma L. Burnett, (per Geo. F. 
Tuttle,) on account ol income, per vouch-
er No. 2, 

For cash paid self, on account of incc,me, 
For commissions on $1,184 73, 

$3-!l 18 

177 16 
177 16 

77 38 

30 

rrotn1, $772 88 40 
2 
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Recapitulation-
'l1otal income received from estate, 

" expenses, &c., account and income paid 
over, including executor's commissions, 

$1,184 93 

772 88 

$412 05 Balance of income for distribution, 

Statement of c.:ondition of estate-
Total estate at last accounting, 

" increase since last account~ng, 
$6,946 10 

44 97 

Net estate in the hands of executor, to date, $6,991 07 

Investments-
$1,300 in Government 4 per cent. 

bonds, cost, $1,329 25 
$800 in Government 4 per cent. 

bonds, cost 
$2,500 in Harrison town bonds, 
$1,800 in Mtg. No. 109 Thomas 

street, 
$484.~4 in note of E. L. B. Riker, 

rrotal amount of in vestments, cost, 

Total estate in hands of executor, 
'l1otal estate in vested, 

Cash in hands of executor unin-
vested, 

E ssEx CouNTY, ss : 

826 00 
2,500 00 

1,800 00 
484 94 

$6,940 19 

$6,991 07 
6,940 1 g, 

$50 88 

Stephen 0. Smith, the executor above named, on hi& 
30 oath, says that the foregoing account is in all things just 

and true, both as to charge and discharge thereof, accord-
ing to the best of bis memory and belief. 

Sworn before me, ) 
Decern ber 13th, 1880, ; 

STEPHEN 0. SMITH. 

C. MEY .ER Z ULICK, Surrogate. 
Endorsed: 

Account of Stephen 0. Smith, executor of Oliver 
Smith , deceased. 

Filed October 25th, 1880. 
40 C. MEYER Z ULICK, Surrogate-. 
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IN 'l'HE MAT'rER OF 'l'HE ESTATE OF! Essex Coi;rhans' 

E v_ Exceptions to Ac-OLIVER SMI'T'H, DECEASED, ON ..i count of Execu-
ECUTOR'S ACCOUNT. tor, filed Octo-

ber 25th, 1880. 

Emma L. Burnett, one of the Jegatees under the will 
of Oliver Smitb, deceased, by GEORGE F. TlT'rTLE, her 
prnctor, excepts to the accoLrnt above stated, because-

1. Tbe said account, both in the charge and discharge 10 
thereof, gives no i terns or flat.et;, but only an aggregate 
Rum in grnss, 1,oth of moneys received and expended. 

2. Because the said accountant hath neglected to 
charge himself with one hundred and one shares of the 
Newark Mutual Fire Insurance Company stock, and with 
the Jividends recei-ved by him, the same not having been 
inventoriccl or cbargec1 against said executor in any for-
mer accon n t. 

3. Because the snirl account, as filed, is not verified 
by the oath of Raid nccountant; and 

4. Because snid account is rn many other respects 
irregular nnd insufficient. 

Dated November 16th, 1880. 

Endorsed: 

GEORGE F. TUTTLE, 
Proctor of Exceptant. 

ESSEX (IRPHANS' COURT. 
Emma L. Burnett, exceptant, and Stephen 0. Smith, 

executor, &c. Exceptions to account. 
GEORGE F. TUTTLE, Proctor. 

Filed N overn ber 16th, 1880. 

To the Orphans' Court of the county C!f Essex: 

IN THE MATTER OF THE E3TATE OF/ 
OLIVER SMITH, DECEASED. I' 

20 

30 

Emma L. Burnett, who is a daughter of said Oliver 
Smith, now deceased, respectfully shows to this Court 
that the.said Oliver Smith departed this ]ife on the sixth 40 
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day of M:1rch, in the year eighteen hunl1,·ec1 an 1 sevent'y'-
five, having first made his wi~l in writing: duly executed, 
and which has been duly admitted to probate by the 
Surrogate of said county of Essex; that Ann T. Smith, 
the widow, and Stephen 0. Smith, the son of said testa-
tor, were tbe executors appointed by said testn.tor, who 
duly prove<l said will; that the said _\.nn T. Smith has 
since departed this life, and the said Stephen 0. Smith is 
now the sole surviving executor of said will; that saicl 

10 testator left an estate of over $8,373, besides valuable 
real estate in the State of New J er.sey, ancl by his said 
wi1J, after mflking provision for the payment of his just 
debts, funeral and testamentary expenses, and some spe-
cific devises, he directed his executors, among other 
things, to pay one third of the income from his residu-
ary estate to his daughter, this complainant, in half yearly 
payments, and, upon the death of his widow, the saicl 
Ann T. Smith, he gave the one-half of said income to 
this complainant, and the remaining one half of said in-

20 come to said Stephen 0. Smith, his son, and at the death of 
both the saicl Stephen 0. Smith and this complainant, 
said testator gave said residue to his grand-chilclren in 
eq nal shares. 

And the said Emma L. Burnett complain~ that the said 
Stephen 0. Smith, surviving executor as aforesaid, has 
abused his trust as such surviving execn tor in that he 
has failed and neglected to pay to her, in half yearly pay-
ments, the income to which she is so entitled as aforesaid, 
ancl has abusecl the trust and confidence reposed in him 

30 as such executor by said will; by taking eighteen hun-
dred dollar.-3, part of the funds in bis 11ands as such ex-
ecutor, imcl applying the same· to his own use, ~rn~l has 
also invested, or claims to have so invested, the further 
sum of four !iumlred and eighty-four dollars and ninety-
four cents, upon a siinple promissor_y note of one Mrs. 
Emily lj. B. Riker, who is the wife of Oliv '~r S. Riker,,. 
and has also made otber investments not authorized by 
law, tliereby jeopardizing the estate in his hands as such 
executor; and -this complain:mt, for the reason aforesaidr 

40 prays that the letters te.::ltamentary of and upon suid will 



issued to Stephen 0. Smith as aforesaid mny be revoked, 
and administration de bonis non with the will annexed 
of said Oliver Smith, may he issue'1 to some proper per-
son in the stead of said Stephen 0. Smith. 

EMMA L. BURNETT. 
Dated March 29, 1881. 

Endorsed : 
Filed March 29, 1881. 

C. MEYER ZULICK, Surrogate. 

EssEx ORPHANS' CoUin. 

IN THE MATTER OF THE ACCOUNT OF ! Decree Of/, &-
STEPHEN 0. SMI'rH, EXECU'l'OR, &c., . ceptions to ac-

courd filed Oct. 
OF OLIVEH SMTrH, DECEASED. 25, 1880. 

The exceptions corning on to be heard and the Court 
having heard and considered the evidence and allegations 20 
of tile parties, and examined the said executor on his 
oath, tlte Court do order ancl decree that tlie account of 
the said Stephen 0. Sinitb, executor, &c., be restated, and 
the Court hereby order and direct the Sum)gate to state 
~n account against the said executor as follows: 

To charge hi rn on account of the principal estate with 
six hundred a1Jd. six dollars, in addition to the first two 
items of his said aceoL1nt as so filed, heing the value of 
one hu11drecl and one slrnres of tile stock of the Newark: 
Mutual Fire fosurauce Company, with the premium of 80 
twenty p(jr centum 011· the par value thereof, which ap-
peal'::; by the evidence taken up :rn said exceptions to 
have been tlie market value of said stock, and which was 
not heret()fore nccotmted for by said executor; and on the 
income of the estate, with fifty dollars and fifty cents, 
with lawful i·iterest thereon from the fir.:;t day of Janu-
ary, in tlie year eighteen h u ndreJ. ancl seventy six, and 
the same sum, with interest in like manner from the first 
dny of Jannal'y, in the year eighteen liundrecl and sev-
enty-se\·en, s,1id last two amounts being ~he dividends 4:0 

3 
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received upon said stock, at said date::, by s:lid executor, 
and not accounted for by him; arn1 also the interest upon 
said sum of six hundred and six do1hirs from the nine-
teenth <lny of Decemher, in the year eigliteen hull(lrccl 
and seventy-seven, when the said stock was sold by suid 
executor, in addition to the last item of said account as 
filed. 

And the Court do further order and direct tlrnt said 
Stephen 0. Smith, as such executor, be allowed for pis 

10 disbursements as stated in the clis<.:harge of said account 
of said executor, and that the cost of this accoun ti11g 
and the proceeding thereon, be paid by the said executor 
out of his individual estate; and the said Court do or-
der and direct that a counsel foe of one hulldred dollars 
be allowed to the exceptant ont of the estate of said Oli-
ver Smith; and the Court having on clue notice and mo-
tion ordered and decreed that the letters te.stamentary on 
the will of said Oliver Smith, decensecl, heretofore issue{l, 
h.e revoked, and the said Stephen 0. Smith removed 

20 from his said executor~bip, the Court further order 
and decree that the item in said account of seventy-seven 
dollars and thirty-eight cents for commissions of said 
executor be stricken out and disallowed. 

30 

Dated April 4, 1881. 
Endorsed: 

Filed April 4, 1881. 

LUDLOW McOARTER, 
JOHN H. MEEKER, 
S. W. TICHENOR. 

0. MEYER ZULICK, Surrogate. 

IN 'l'HE MATTER OF THE ESTATE OF ( ph!:;x g:rt. 
On moti"on to 

,OLIVER SMITH, DECEASED. remove Ex-
ecutor. 

Complaint having been rna(le to this Court by Emma 
L. Burnett, who is one of the legatees unJer the will of 

40 said deceased, that Stephen 0. Smith~ the sLuvi ving ex-
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ecutor of said will, has ubuse<l bis trust ns sueh exeeu.-
tor, and bas not performed bis dutie:; as such executor 
accorc1ing to law and the provisions of the last will of 
saitl Oliver Smith, deceased, a11d the Court having upon 
due notice to said executor cousidcrcd tl1e same and 
benrd the testimony offered by the parties, do hereby 
ndjndgc that said executor hns ahused his said trust, and 
foiled to perfnrm the clutics reqnired of him ns such ex-
ecutor according to law under the snid will. 

The Court do, on t.his fourth day of April, in the year 10 
eighteen hundred and eighty-one, order and decree that 
the letters testamentary of the est::tte of Oliver Smith, 
deceased, issued to the said Stephen 0. Smith, executor 
name<l in sai<l will, by the Surrogate of the con nty of 
l£ssex, be and the same are revoked, and the said Stephen 
0. Srnitb removed from offic.:e, and tliat George D. G. 
Moore be and hereby is appointed administrator with the 
will annexed in his stead, who shall enter into bond in 
the sum of fifteen thous:rnJ dollars, with sufficient sure-
ties, fo)· the faithful performance of his duty, according 20 
t.o the form of the stntute in such cnse made and pro-
vided; rtnd it is further ordered thrtt the said Stephen 0. 
Smith stnte nncl settle his account as executor of the said 
Oliver Smith, deceased, on the seventh day of June next, 
and pay and deliver the balance due and the goorls, chat-
tels and effects nnd cl1oses in action in his hands within 
ten days nfter such settlement. 

LUDLOW McCARTER, 
JOHN H. MEEKER, 
S. W. TICHENOR. 

Statement of the account of Stephen 0. Smith, execu-
tor uf Oliver Smith, late of the county of Essex, de-
ceased, mnde pursuant to the order of the Orphans' 
Con rt of the county of Essex, this fourth day of April, 
A.D. 1881. 

30 

40 
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DR. 
The said executor is charged as to pl'inci pal estate-

To balance on hand per statement of ac-
counts as passed by Orphans' Court, $6,946 10 

Profit on ~ale of Morris & Essex Railroad 
stock, less stenographer's fees, 

Value of 101 shares Newark Mutual In-
surance Company, par value and 20 
per cent. premium, 

44 97 

606 00 

$7,597 07 

The said executor is charged as to income of estate-
To dividend on 101 shares Newark Mutual 

Inusurance Company, 1876, January, 
Interest thel'eon, to April 4th, 1881, 
To dividend on 101 shares Newark Mutual 

$50 50 
15 93 

Insurance Company, 1877, January, 50 50 
Interest thereon to April 4th, 1881, 12 90 

20 Interest on $606, from December 19th, 1877, 

30 

40 

to April 4th, 1881, 119 79 
To rents and interest received from August 

17th, 1879, to August 26th, 1880, as 
per statement filed, 1,184 93 

$1,434 35 

The said executor is allowed on account of inco:11e-
For expenses paid water rents, repairs of 

property, insn ranee, taxes and court 
expenses 111 tenancy, from August 18, 
1879, to Aug. 26, 1880, as per voucher 
No. 1, 

For cash paid Emma L. Burnett, on account 
income, voucher No. 2, 

For cash paid self on account income, 
For allowance by court of counsel fees on 

behalf of the exceptnnt, 

$341 18 

177 16 
177 16 

100 00 

$795 50 
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As to principal estate, the said executor is 
charged, $7,597 07 

Balance in executor's hands, 

As to income of the estate, the saiJ execu-
to1· is eharged, . 

'J.1he said executor is allowed, 

$7,597 07 

$1,434 55 
795 50 

Balunce in executor's hands, 
$7,597 07 

$639 05 10 

6139 05 

$8,236 12 
C. MEYER Z ULICK, Surrogate. 

And the said Surrogate having otatecl and reported au 
ac<;ou11t as beretofore orJe ·reJ, it is on tliis fourth day 
of April, A.D. 1881, orJered and decreed, thut the suid 
aeemrnt be settled as so stated and reported, and that 
there is a balance in the hands of saiJ Stephen 0. Smith, 
amounting to eight thousand two lrnnJred and thirty- 20 
six dollars twelve cents ($8,236.12), wh ieh said sum 
the said Stephen 0. Smith is ordered to pay to George 

· D. G. Moore, administrator, with the wiJI annexed, of 
Oliver Smith, drceased. 

LUDLOW .McCARTER, 
S. W. 'rICHENOR. 

ESSEX COUNTY ORPHANS' COURT. 

IN THE MATTEL{ OF ACCOUNT OF STEPHEN i· 

0. SMITH, EXECUTOR OF OLIVER On Appeal. 

S;\fITH, DEUEASED. 

Notiee is hereby given thut the abuve named execu-
to_r, Stephe11 0. Smith, under and by virtue of the one 
bu11dred and seventy-sixth section of tho Orphans' Court 
Act of the Revised Statutes, respectfully appeals from 

30 

the order and j udgmcn t of the said Orphans' Court made 40 
4 
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on the fourth day of April, eighteen hundred and eighty-
one, in the abov ·e stated matter. 

J. FRANK Forn, 
Proctor and counsel with Stephen 0. Smith as aforesai'd. 

Dated April 20, 1881. 

ESSEX COUNTY, ss : 

I, C. Meyer Zulick, Surrogate of the county of E.,sex, 
10 and Clerk of the Orphans' Court of said county, do cer-

tify the foregoing to be a true copy of the account of 
Stephen 0. Smith, executor of Oli vcr Smith, deceased, 
with the exceptions filed thereto, the decree of said 
Court made thereon, the complaint of Emma L. Burnett, 
and the order of removal of said executor, together with 
the appeal from the several orders of said Court, as the 
same appears on file and of record in my office. 

Witness my hand and official seal, this seventh day of 
May, A.D., eighteen h'.1ndre<l and eighty-one. 

20 C. MEYER Z u LICK, 

[L. s.] Surrogate and Clerk. 

r 
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TESTIMONY. 

Testimony taken in the above stated cause before 
His Honor Judge MCCARTER, anrl. aRsociate Judges, at 
the Essex County Court House, on Tuesday, the 8th day 
of March, 1881, on the exceptions referred to in the pe-
tition of appeal filed in this case. 

JORN J. HENRY, for the exceptant, testified as follows: 
Direct examinati·on : 

Q You are the Secretary of the Newark: Fire Insur-
ance Company-are you not? 

A I am. 
Q And have been so how long? 
A Ten years. 
Q Dir! y,)u know Oliver Smith in his 1ifetime? 
A I did. 
Q 
A 

book. 

What books have yon there? 
I have tbe transfer book of stock, the dividend 

Q Was Oliver Smith a holder of your stock, in his 
lifetime. 

A He was. 
Q How much did he ·hold? 
A At what time? 
Q On the 7th of January, 1875? 
A One hundred and one shares ; five hundred and 

10 

20 . 

five dollars. 30 
Q When was tbe dividend payable? 
A January the 1st, of each year. 
Q By whom was the dividend of January 1st, 1875, 

drawn? 
A (Witness referred to a book). By Stephen 0. 

Smith-per order. 
Q In what capacity? 
A By an ·order ;-by Stephen 0. Smith, per order. 
Q In what capacity? I mean did he draw it, as 

owner, attorney, or agent, or what'? 40 
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30 
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A As attorney. 
Q As attorney in fact? 
A Not cxactly,-tbere was an order from Mr. Oliver 

Smith. 
Q Have you a copy of that order? 
A I have got the original. (Witness produces a 

paper). 
Q That is a power of attorney, is it not? 
A Power of nttornc_y, or onler. 
(Proctor for the exceptant offered i 11 evidence the paper 

produced by this witness, and the same was marked Ex-
hibit A, on the part of the exceptant.), 

Q (Handing witness Exhibit A.) Here nre some 
figures on the lower left hand corner; whose are they? 

A My hand-writing. 
Q Do you know when the_y were put there? 
A I presume at the time the dividend was drawn and 

the interest paid ; it seems to be the figures of it. 
Q Explajn that-just how it cn,me ahout? 
A rrhe dividend drawn on the 7th day of January, 

1875, was $45.45 ; the interest paid on Oliver Smith's 
mortgage of $1,000, was $35.40; leaving a balance, 
$10.05; I presume the $L0.05 was the balance I paid 
Mr. Smith. 

Q (Handi11g witness another paper) Are those fig-
ures on the copy yours? 

A Yes, sir; that is my hand-writing, nll through. 
Q You made this copy yourself? 
A Yes, sir. 
Q Just trace that stock and tell us what be~ame of it? 
A (Witness referred to books.) On the first day of 

April, 1875, Stephen 0. Smith, executor of Oliver Smith, 
decensed, trnnsferred it to Stephen 0. Smith. 

Q Individually? 
A Indi vid nnlly. 
Q Look rit the next dividend nnd tell us how that 

was drnwn? 
A The next clividend-1876? 
Q 1876. 

,,,. 
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A (Witness. referred to book.) Stephen 0. Smith, it 
was then. 

Q Drawn b,v him, jndividuall_y? 
A Drawn by Stephen CJ. Smith, individually; the 

stock was in his name. 
Q What was that amount? 
A Fifty dolrars and fifty cents. 
Q Turn to the next dividend. 
A (Witness referred to a book.) Stephen 0. Smith 

drew that, January 2d, 1877 ; fifty dollars a11d tifty 10 
CelltS. 

Q Wlio drew the next dividend? 
A (Referring to book.) Stephen H. Plum (1rew it 

tlien. 
Q St'e then, by yonr transfer book, what had become 

of it in tlie rnean ti me? 
A '· December 19th, 1877, Stephen 0. Smith, to S. 

H Plurn. " 
Q Stephen 0. Smith, individually, I suppose'? 
A Stephen 0. Smith, individually. 20 
Q Do you know what other transaction occurred on 

the same dny-the 7th of January, 1875, with reference 
to Mr. Smith? 

A A. mortgage of vne thousand dollars was paid off 
at the rnme time the interest was paid; the two trans-
actions follow on the cnsh book. 

Q I understand you do not know how that mortgage 
was paid off, except as to tlie interest; have you any 
knowledge now, in regard to that'? 

A Mr. Smith told me si nee it was by the savings 30 
hnnk. 

Q At the time that Mr. Stephen 0. Smith, as execu-
tor, assigned that stoek to himself, was there any conver-
satio11 bet wt en yoL1 a11d him in regard to the mode of 
li j S S j gn j ll g '? 

A Wel l, I eould nut say as to that; there was only 
one mode for him to sign at tlrn time, tha,1, I would ac-
cept. 

Q Do you rec..:0llect whether it was signed in the first 
plaec without tlie wonl "exec..:cttor," or not? 

5 

-10 



A I could not say ; he never left the office without 
he put executor on it; I can say that, unless it was an 
oversight; and if he did I should have sent for him to 
come back. 
. Q Do you recollect whether there was any conversa• 
tion between you and him in regard to that? 

A I do not recollect; there may have been some con-
venmtion. 

Q (Showing witness Exhibit A.) What is that order 
10 for? 

20 

.A It is for the (hawing of a dividend, and can be 
used for the transfer of stock. 

Q Have you any other form of order for the transfer 
of stock? 

.A We have forms that we use-from brokers. 

By Jir. Fort: 
Q 'rhe question is if you-your company have'? 
.A No; our company does not furnish any blanks 

exeept those. 

By the Court: 
Q Those blanks are fnrnishell hy the company as a 

matter of convenience to the company? 
A Yes, sir. 

Further direct exami·nation : 
Q I understand you that that (Exhibit A) 1.s for 

drawing dividends and assigning stock? 
(Qurstion objected to.) 

30 Q Repeat your answer to my former question then? 
A The principal use has been for drawing dividends 

and it can be used for assigning stock. 
Q Now, then, asto '"can be used for assigning st(>ck,'7 

is it ever use11 for that purpose to any extent'? 
A Not to any exte:1t. It combines the receipt and 

assignment, buth. 
Q In point of fact was that ever used for assignment 

in this particular case? 
A Not for assignment-no, sir. 

4o Q It was not? 
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.A. Certainly not. 
Q The assignment was made by virtue of the execu-

torsbip? 
A By virtue of the executorsbip. 
Q Do you know what the value of this stock or 

scnp was in December, 1877-I believe it is-when it 
was assigned to S. H. Plum? 

A From 120 to 125. 

Cross exami'nat1:on, by Mr. Fort : 
Q I understood you to say the other clay when you 

wne here, that this (Exhibit A) was the certificate or or-
der commonly used by persons for the transfer of .stock 
in your company? 

A It has been used when they were sick at home and 
could n,)t get out. 

Q That is the oroer you generally send when you 
send an order for a person to sign at home for the trans-
fer of strck, is it? 

10 

A No, sir-, not when we send nn order for the trans- 20 
fer of stock. 

Q I mean to say if a person calls upon you and asks 
for an order for the transfer of stock? 

A We always send them next door, to the book 
store, we do not keep them ; but if they produce one of 
thE:se we accept it. 

Q You nccept one of these as a transfer of stock and 
so notify parties; if they ask you that question, you tell 
them so? 

A Yes, sir. 30 
Q If Mr. Smith asked _you that question you un-

doubtedly told him that wns youi· cnstom? 
(Question ohjected to.) 
(Qnestion withdrawn.) 
Q Dt> you remember as to whether or no Mr. Smith 

asked you that question-whether that was good to 
transfer this stock'? 

A I do not recollect that. 
Q You do not remember about that? 
A No, sir. 40 
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Q Is the original order in your hand-writing? 
A No, sir; jt is in Mr. Stephen 0. Smith's hand-

writing, I should say from the looks of it. The copy is 
in my h:mct-writing, the original I sh 1mld say was in Mr. 
Stephen 0. Smith's hnnd-writing. 

Q Stephen 0. Smith, when he signeJ. this trnn.:ifer, did 
not sign it in the first place, '' Stephen 0. Smith, execu-
tor'''? 

A I presume he has ;-it is so in the hook here. 
10 Q I me:111 at the same time-right at the same time 

-before he took his pen off-did he sign himself 
"Stephen 0. Smith, executor"? 

A . He har1 to take his pen off before writing ,: Exec-
utor,'' after writing" Smith," but I p:-e~ume ir, was a coll-
tin uous transaction. 

Q Don't you remember anything about it at all? 
A I do not-it is five years ago. There is no cramp-

ing here (referring to transferring book) as if it was in-
terlined, at a]L 

20 · Q What date is that'? 
A April 1st, 1875. 
Q Was nothing said ahont his - ownership of the 

stock at that time by Mr. Smith-as to his ownership of 

it under an order he had produced prior to that? 
A Not to my knowledge--I coulc1 not recollect, it is 

years ago. 
Q Was there not anything peculiar about this trans-

action which calls it to your memory at all ·! 
A Well: nothing that I recollect of. It has been 

30 called to my memory two o.r three times in the last year 
or two, by partiPs corning in to know about it-that is 
all. 

Q You do not remember anything in rnganl to your 
requiring Mr. Smith to sig1i his name as executor? 

A Nothing more than the usual conrse of event~; 
what I slioul,d rcq uire of any one. 

Q Was there anything said by Mr. Smith as to s(1p-
posi11g tl1c:1t tlie stoL:k was bis by virtue of the order that 
had been filed witli you in ,Janual'y, previous'? 

40 A I do not_ri...:co1lcct any sucl1 remark. 
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Q The matter is not sufficiently fresh in your mind 
to remern ber whether that did occur, or not? 

A No, sir. 
Q Sueb conversation in relation to the signing ns ex-

ecutor and in relation to that order, and Mr. Smith's un-
derstanding of that order, may have occurred? 

A It may have occurred; it is an every-day occur-
rence to talk about matters in that way. 

Q In regard to the , claiming by Mr. Smith that the 
stock had been given to him; you say you ~,ai,l hirt1 the 10 
excess, $10.05? 

A Yes, sir. 
Q Do you remember any conversation in relation to 

that, at that time? 
A Nothing that I can recollect, except my figures on 

here (Exhiuit A,) show the transaction; I looked up the 
books to find that and saw the transaction of the mort-
gage and i11terest are both on the same day. 

Q Do you remember when Mr. Smith gave you the 
scrip and the order; you hnd the scrip in this case, did 20 
you nut, or saw it? 

A .. Well, sir, we do not require the certificate at the 
drawing of di videnc.ls, but do on the transfer of stock. 

Q Do you remember of having seen this scrip in pos-
session of Mr. Smith? 

A I must have seen it at the ti me , ,f the transfer; of 
course he delivered it at the time of the transfer. 

Q He must have? 
A Yes, sir. 
Q And then you deliver the new scrip? 
A vVe d0; and the old scrip is to be delivered up to 

be canceled. 
Q And are you right sure that y, ,u did not see this 

scrip in the possession of Mr. Smith prior to that time? 
A I am not positive I did not see it. 
Q You cannot remem her if he st10wed it to you at 

the same time that he presented the order 'r 
A I cannot; he may have; I cannot say. 

6 

30 

40 
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Q Can you tell the date when-that money was pai<1--
that interest? 

A January 7th, 1875. 
Q On the same day that the order is dated? 
A Yes, sir. 

Re -dfrect exam/nati·on : 

Q You have been asked if you remember whether 
he said anything about supposing that stock to have been 

10 his a1ready, and you say you do not remember; if he 
had said such a thing as that, would you not rernem ber? 
suppose Mr. Smith hnd said at that ti.me that he thought 
that stock was his already, would you not have remem-
bered such a thing as that, if he said it? 

A Well, no, sir; not at this length of ti.me; I don't 
think so. 

(Proctor on behalf of the exceptant offered in· evi-
dence a letter from the accountant to the exceptant, dated 
March 20th, 1880, and the same was thereupon m:1rked 

20 Ex hi bit B, on the part of the exceptant.) 

Exceptant rests. 

LOUISA B._ RIKER, a witness called and sworn on behalf 
of the accountant, testified as follows: 

Direct examination, by Mr. Fort: 
Q You were present sometimes during the last sickness 

30 of Oliver Smith, deceased, j nst prior to his death, and had 
1Jeen with him for a number of years; now please detail to 
us any circumstance, any act of delivery or otherwise, or 
any con versa ti.on in relation to stock or ::;crip of the 
N cwark Fire Insurance Company? 

A After looking over his paper-s one day, taking out 
the S<:ri p, he said he was going to give that to bis son 
Stephen ; he was not at home then. 

Q Stephen was not nt home? 
A He was not at home then. 

40 Q Go on. 
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A_ And--well; I do not know that there is anything 
more I recollect about it. 

Q Just say anything in relation to that matter; in 
reference to his papers that you spoke of? 

A His wife rather objected, but be said very little 
about it until after his son came home in January. 

Q This was before his son came home, and while he 
was where? 

A In Washington. 
Q · Tbe wife was the step mother, I believe? 10 
A Yes, sir. 
Q Wliat was said when his son came back rn Jan-

uary? 
A He told me one evening-

By Mr. Tutt le : 
Q · (Interrupting.) Told you? 
A Told me that he harl given Stephen that scrip ; I 

had counted it several times before for him. 

Further direct examination : 
Q \Vere you in the habit of counting his papers for 

him during his last sickness? 
A All through his life, after I was grown up. 
Q And how was it, frequently or otherwise, that he 

would ask to look at his papers ? 
A During his last sickness he had nothing else to 

amuse him; he used to look at his papers and talk about 
tbern . 

20 

Q Had y,>u seen tbe scrip-where did he keep the 30 scrip? 
A In a small trunk that h.e had and kept his papers 

rn. 
Q Harl you seen it there prior to the time he told 

yon be had given it to Stephen? 
A Yes, sir. 
Q Do yon remember whrrt time it W,ls he told you 

he had given it to Stephen, how long before he died? 
A Oh, he tolrl me more than once, I think, about it. 
Q He tokl you more than once, did he'? 4o 
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lle snid that Stephen would see Mr. Henry about 

He vYas to see Mr. Henry about it? 
He wns to see Mr. Henry about it. 
Do you know who Mr. Henry was? 
Yes, sir. 
Who do you mean-who did you understand? 
Job n J. Henry, Secretary of the Insurance Com-

About wbat was he to see Mr. Henry, did he tell 

About transferring the stock to Stephen. 

Cross-ex amination, by Mr. Tuttle: 
Q You are the adopted dnugbter, are you not, of Mr. 

Smith? 
.A Not legally; but I was always cnlled his adopted 

clanghter. 
Q I don't mean legally, but you were his adopted 

20 daughter in his household for years? 
.A Yes, sir. 
Q I understand you to say that you frequently ex-

amined the trunk for him in his last sickness? 
.A Yes, sir. 
Q You did his nursing mostly, did you not? 
.A Yes, sir; no one else clid anything for him. 
Q When was this conversation ; was it in January-

the conversation you have spoken of? 
A The first conversation with regard to the stock? 

30 Q No-that you say was before Stephen came home, 
-I mean the converscition after he came home? 

.A Yes, sir-it was after ;-just about the first of 
January-it was the first of the month. 

Q How lnte did _you see that scrip in his box; bow 
long after that time? 

/1 I car.mot positively sa_y as to that. 
Q Did you see it in the month of February ? 
.J No, I cannot say as to that. 
Q Dirl you see it after this conversfttion , in bis box? 

40 A Yes. 
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Q How long after would _you say, certainly? 

By Mr. Fort: Which conversation-there were two 
conversations. 

Mr. Tuttle: The conversation with Stephen, I mean. 

Mr. }art: There has been no conversation proven with 
Stephen in this case. 

A No, not with Stephen. 
Q Well, how long after the 7th of January did you lO 

see it? 
A I cannot say positive1y as to that. I could not 

say as to dates, but it was some little time after that. 
Q Did you see tliis box opened at any time 111 the 

month of February? 
A Ye8. 
Q By Mr. Smith'? 
A Yes. 
Q How lnte? 
A Well I saw it opened just a day or two before he 

20 died. 
Q When did he die'? 
A On the 6th of March. 
Q Then you are certain enough to say that that is a 

fact, t~at you saw that box opened in March of the year 
he died 't 

A It may have been the very last of February, but 
I think in March-as near as I can be sure of anything. 

Q At that time did you hand him the trunk your-
self? 

A Yes. 
Q Did you see it opened'? 
A 
Q 
A 
Q 

Yes, sir. 
Was the scrip in tbere at that time? 
I cannot say. 
You don't know whether it was or not? 

A No, sir. 
Q At what time, or how long before that time 

you seen the scrip in the box? 
A I cannot say positively how long before. 

7 

had 

30 

40 
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Q Can you fix the time pretty near1y? 
A No, I crmnot say positively when it wa.s. 
Q You frequently saw this scrip? 
A Yes. 
Q What other papers did you see there? 
A W e1l, they were al most all olcl papers-mor .tgages 

ancl old papers that were of no rea1 use and value, but 
he kept them. . 

Q Did you see any United States bon rls in it? 
10 A Yes, I have seen them, not very lately. 

Q How 1ately? 
A I don't think after he was confiued to the house . 
Q Not after that? 
A I am not positive-but I think not. 
Q Did you see the scrip delivered? 
A I did not. 
Q You did not? 
A No, sir. 
Q I have asked you, but I cto not remember whether 

20 your answer is precise as to that or not-I have asked 
you whether you saw that scrip there in the month of 
February, 1875- I do not remember what you said? 

A I said that I could not say p0sitively. 
Q Did you say it was after the middle of January, 

then? 
A I think it was in the trunk ull through that time . 
Q All through what time? 
A Throngh January and February. I simply think 

so-I won't say positively that it was so. 
30 Q But you think so? 

40 

A I think it was. 

Re-direct examination : 
Q You fire not positive then as to whether the scrip 

wa~ in the trunk after the deceased, Oliver Smith, told 
you he had given it to Stephen? 

A J think it was in the trunk after that. 
Q After he had to1d you that? 
A After he had tola me that. 
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Q After he to1d you he had given it to him, or 
jntended to give it to him? 

A He told me he bad given it to him, I don't know 
if he passed it over to him or whether he jnst-

Q You mean to say you are not positive about _ that, 
you think so? 

.A. Yes, sir. 
Q Mrs. Ann ri.1• Smith, who died, and others were 

present at these conversations you wou1d ha·ve with O1i-
ver Smith ? 10 

.A. Yes, sir. · 
Q And heard the same as you did? 
.A. Yes, sir. 
Q And there was some conversation, I understand 

you to say, between the deceased and his wife in relation 
to this very. matter, about this giving it to the son ? 

.A. Yes, sir. 

Q O S ti t t b · ca11ed and 20 
'iiTEPHEN . MITH, ie accoun an , erng 

sworn on his own hehal f, testified as follow~ : 

Direct examinati'on, by Mr. Fort: 

Q You are the executor? 
A Yes, sir. 
Q Of Oliver Smith, deceased? 
A Yes, sir. 
Q Did you ever have the stock in question in your 

possession ? 

By Mr. Tuttle: What do you mean by " stock"? 

By 1-Wr. Fort: "Scrip'' you call it, I call it stock. 

Q Did you ever have any scrip in your possession? 
A Yes, sir. 
Q Did you get it before or nfter youl' father died? 
A Before. 
Q 
A 

From w horn did you receive it ? 
Oliver Smith. 

(Proctor on beha1f of the exceptnut objected to the 
fast answer and question.) 

30 

40 
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The Court (Judge Mc Carter): I thi11k the exception is 
well taken, for the reason that the witness is giving evi-
dence of a transaction between the execn~or and testator 
in respect to the title of the stock in question. Under 
the act of 1880, I tbink the Court ought to excluJetbat. 
I sliall exclude both the q L1estion and the answer. 

(Proctor on behalf of - the nccouPtant prayed an excep-
tion, and the same wns allowed.) 

Q At the time of the denth of yvur father, in whose 
10 possession was this stock? 

A My possession. 
Q How long prior to that had it been 10 your posses-

sion? 
A Since the 7th of January, or the 8th of January. 

By the Court: 
Q What year? 
A 1875. 

Further direct examination, by Mr. Fort: 
20 Q How long after the paper thnt Mr. Henry produced 

here, was signed, wns it before you came in possession 
of the stock'? 

A I think it was the next day; I cannot say pos-
itively ; it was a short time after. 

Q Did your father have knowledge of the fact that 
you had that stock in your possession frorri-January 7th 
or 8th, up to the time of his death? 

(Questicn objected to.) 
By the Court: 

30 Q Did you know whether he did or not, from any-
thing he told you? _ 

A Yes, sir. 
The Court: (To Mr. Fort.) Do you propose to let 

him detail that? 
Mr. Fort: No; merely to let him answer "yes,'' or "no." 
The Cou'rt: As a preliminary question, the Court sees 

no obJect10n to 1t. 
Q What is your answer; did he have any knowledge 

of the fact? 
40 A Yes, sir. 
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Q Prior to the time of your obtaining this stot.:k, 
where was it kept? 

A It was kept in a little trunk, father kept his papers in. 
Q After you had the stock in your possession, did 

you ever see your father examine or inspect that trunk? 
A Ob, yes ; he used to go over-hauling his papers 

pretty nearly ever_y day. 
Q I rnean when the stock wns not in it? 
A Yes, sir. 
B.1/ JJfr. Fort: I offer to prove hy this witness that his 10 

father, Oliver Smith, gave him one hundred and one 
shares of the stock in question prior to bis death, and 
deli verc<l these tl) him in person about or at the date of 
the <)rlll'r signed by the testator, <lirecting the Insurance 
Co111pa11y to pay the dividends to the witness, and at the 
sarue tillle told tlie witt1ess, Stephen 0. Smith, that he 
intended hy tlie delivery and execution of said assign-
ment, to give him the said scrip. 

The Court: 'I1lrnt offer is excluded. 
fl!) llfr. Ji'ort: I alrn mnke this offn: To prove by 20 

this witness that his father told him when he made the 
assignment, or power of attorney in this case, which is in 
evidence, to go to the Insurance Cl)tnpany Rnrl get a 
power of attorney to make the assignment of the scrip, 
and then to pay the interest on bis father's mortgage 
then dne the Insurance Company, out of the dividends 
d11e January 1st, 1~75, npon the scrip, and to get the 
stock for himself, and delivered the stock to him; and nt 
tlrnt ti,rrn or immediately after, signed the power of 
attornev. 80 

The Court (Judge Mc Carter): That is also excluded, 
on the ground that this executor is seeking to establish 
l1is title to the set'ip by giving in evidern:e declarations 
rnndc by the testator to him during l1is lifetime, and tbat 
for the purpo::ies of this case, although it is an exception 
to an a.1:count, the Court liolJs that this executor stands 
in tlie position of a plaintiff having broug!Jt a suit to 
recover ngai nst the estate. 

(Prodor on hehalf of the accountant prayed _an excep-
tion, aLHl same was allowed.) 40 

8 
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Cross examination, by Mr. Tuttle: 
Q There was a certificate or rather power of attorney, 

executed hy your father, under which you drew the divi-
dend of January 1st, did you not, on January 7th, 1875? 

A No, sir. 
By Mr. Fort: The witness does not understand you. 
Q Did you not have a power of. attorney from your 

father to draw that dividend which you drew on January 
7th, 1875? 

10 A January 7th he gav8 me an order to pay the in-
terest on the bond and mortgage for $1,000. 

Q I did not ask you that; I will come to that hye 
and bye. 

A ·what was your question? 
Q I asked you this question ; if you did not have a 

power of attorney from your father under which you drew 
the dividend due on this scrip, on January 7th, 1878? 

A I had an order to that effect. 
Q Have yon got a copy of it? 

20 Afr. Fort: I have it (producing a paper.) 
Q Is that substantially, if not exactly, a copy of 

what you call an order'? 
A Yes, it looks like it. 
Q This was an appointment of you as attorney to re-

ceive scrip-or dividend - did you draw the dividend on 
an order of which this is a copy or upon a power, rather? 

A I think I had that order from my father. 
Q That paper of which this is a copy? 
A I think it is. 

30 Q What did you do that day besides for your father? 
A Paid off the mortgage. 
Q What was the amount of it? 
A One thousand dollars. · 
Q Was there any interest due on it? 
A Yes, sir. 
Q Frum what funds did you pay the principal of the 

tbousand dollars? 
· A From the dividends of the scrip. 

Q The principal? 
40 A From the dividend of the scrip. 
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Q No, the principal of that $1,000 mortgage; you do 
not urnlerst:rnd me? 

A I think I gave Mr. Henry a check on the Newark 
Savings Institution for a thousand dollars. 

Q There was some interest due, was there not? 
A I think the;e was six months' interest and a few 

days. 
What did you pay that with ? 
With the dividend of this scrip. 

Q 
A 
Q 
A 

That is, from the dividend you drew at that time? 10 
Yes, sir, and_ the balance was paid to me. 

By Mr. Fort: 
Q 'I1he balance of the dividend? 
A Yet3, sir. 

Further cross examination: 
Q Was not the whole dividend paid . to you? 
A Only the balance of what was left over. 
Q Only the balance? 
A rrhe interest was paid and I got what was left over 20 

the intE'rest on a thousand ool lars. 
Q You mean this-that you only. received the ex-

cess above the interest that was applicable to the mort-
gnge? 

A Yes, sir, six months' interest. 
Q Your father died the 6th of March, 18i5, did he 

not? 
A He did. 
Q You were one of the executors'! 
A Yes, sir. 30 
Q And your mother with you ? 
A Yes, sir. 
Q You are the surviving executor now? _ 
A Yes, sir. 
Q What did you do with these 101 shares of scrip or 

stock? 
A I let it be there in the Insurance Company. 
Q Did you change the ownership ? 
A I have. 

40 
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Q Who owns it now? 
A I do not know who owns it now. 
Q Who did you sell it to? 
A I sold it to S. H. Plum. 
Q At wl1at priee? 
A I could not exactly tell; it wns one hundred and 

hventy sometlJing. I think it was 12f>. I am uot cer-
tain, but those figures run in my n,ind. 

Q Can you tell about when you sohl it? 
10 11 I think it was in 1877; I am not eertnin; Janu-

ary, 1877, or December, 1876, I could not tell you exactly 
which. Mr. Plum eoulL1 tell you better thnn I could. 

Re-direct, by Mr. Fort: 

Q Tell us how you came to sign as executor? 
A 1,Vell, I had taken out my probate pnpers and I 

think it wns a day or two after that I went into the New-
ark Mutual to see about some insurance, I think, and I 
was there talking to Mr. Henry, anu Mr. Henry shoved 

20 the big book around and said ,: You want to sign your 
name there." I read it and I said "I thought that was 
transferred to me long ago." I picked up a pen and 
snid "How do you want me to sign it?" and I starter! to 
write it, and he said, "Sign it Stephen 0. Smith, exec-
utor," so I signed it jnst as he said; that is all I know 
about it. 

Q .At the time you ha(l the order, or about that tirne 
-prior to tl1e death of your f tther, di(l you ever.show 
Mr. Henry this scrip? 

30 A I think I did. I had full possession of it a loi,g 
time before he died. 

Q The question was simply whether you remember 
showing it to Mr. Henry? 

A I think I did, I arn pretty positive I did; I think 
I gave it to Mr. Henry before father die l. But there 
was the order transferring it to nm an1l T w:ls not in a 
hurry; I did not want to he over anxious about in berit-
ing people's money. 

rrestimon y closed. 
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OPINION OF THE ORDINARY. 

THE ORDINARY: The question presented and dis-
cussed on this appeal is whether the appellant who is the 
surviving executor of his father, has established his title 10 
by gift to certain insurance company stock which his 
father owned, and which at his death still stood in his 
name on the books of the company. The respondent _ 
excepted to the appellant's account as executor, because 
he had not charged himself with the stock and the divi-
dends thereon, and the Orphans' Court, by order made 
April 4, 1881, charged him therewith, and refused to 
allow him commissions and ordered him to pay the costs 
of the exceptions, undoubtedly because they deemed his 
conduct, in claiming the stock as his individual property, 20 
fraudulent. They also, by another order made on the 
same day, adjudged that he had abused his trust and 
failed to perform the duties required of him by law as 
executor and revoked his letters testamentary, and ap-
pointed another person administrator with the will 
annexed. 

'l'he Court below refused to permit the appellant to 
testify as to the transactions between him and the testa-
tor in regard to the gift of the stock or as to any state-
ment of. the testator on the subject. The appellant's 30 
counsel urges that under the 106th section of the Orphans' 
Court act the appellant was admissible as a witness in 
his own behalf notwithstanding the prohibition of the 
third section of the act concerning evidence, and the pro-
viso of the supplement of 1880, to that act. The section 
of the Orphans' Court act referred to provides that the 
Court to whom any account is reported for allowance, or 
the auditors or masters to whom an account is referred 
at the instance of any party interested in the account or 
by their own proper authority, may examine the executor, 40 

9 



administrator, gu~rdian or trustee exhibiting such ac-
count, on oath or affirmation, touching the truth and fair-
ness of the account or any part or item thereof. The 
third section of the act concerning evidence removes the 
disqualification of persons interested in suits or proceed-
ings at law or_ in equity from being witnesses therein, 
except where the opposite party is prohibited by any 
legal disability from being sworn as a witness or either 
of the parties sue or is sued in n representative capacity, 

10 except where as provi<led in the next section. That 
section provides that a party to a snit in a representative 
capacity may be admitted as a wiLness therein, and if 
called as a witness in his own behalf and admit.tcd, the 
opposite party may in like manner be admitted as a wit-
ness. The supplement of 1880, (P. L., 1880, p. 52,) pro 
vines that in all civil actions in any court of law or 
equity of this State, any party thereto may be sworn and 
examined as a witness notwithstanding any party thereto 
may sue or be sued in a representative capacity, provided 

20 that the supplement shall not extend so as to permit 
testimony to be given as to any transaction with or state-
ment by any testator or intestate representerl in the suit. 
The above mentioned section of the Orphans' Court act 
did not qualify the fiduciaries therein named to prove 
their own demands against the estates in their hands. 
Pursel vs. Pursel, l McCart., 514-5 -25; but it made them 
compellable to testify if called, in reference to their ac-
counts, and made it the duty of the Court to require 
them to testify at the instance of any other party inter-

30 ested in the account. Davison vs. Davi·son, 2 Harr., 169. 
In the case in hand the executor was not called by the 
Court or any party interested in the account within the 
meaning of the act, but offered himself as a witness in 
his own behalf, . and under those circumstances he was 
not competent to testify in his own behalf as to any 
transaction with or statement by the testator. 

On the merits of the controversy as proved by the 
competent testimony the decree must be sustained. r:rhe 
proof is that up to about the first of ,Tanuary, 1875, the 

40 testator, (who lived and died in Newark,) owned the stock 
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in question, which was stock of the Newark Mutual Fire 
Insurance Company. He died on the sixth of March, of 
that year. The stock stood on the books of the company 
in his name up to the first day of April following, when 
the executor transferred it to himself individually. 
Louisa B. Riker testifies that before the first of the month 
of January, 1875, and while the appellant was absent 
from the State, the testator taking the scrip out of the 
box in which he kept it with his other valuable papers, 
told her that he was going to give that scrip to his son 10 
Stephen. She further says that the first of January after 
Stephen had returned the testator told her that he had 
given that scrip to Stephen, and she also says that, he 
told her the same thing she thinks more than once before 
he died, and that be said that Mr. Henry, the secretary 
of the company, " would see about transferring the stock 
to Stephen." On the seventh of January, the testator 

-signed and delivered to Stephen a writing, by which he 
appointed him his attorney to receive and assign any 
scrip or dividends due or belonging to him in the com- 20 
pany, and to receive the interest thereon. Stephen did 
not transfer the stcck under this power, but on the day 
of its date drew as attorney of the testator a dividend of 
$45.45, of which $35.40 were retained by the company 
for interest due on a mortgage of the testator held by it, 
and the remainder was paid over to Stephen. The power 
was such a one as was usual as an authority for merely 
drawing dividends by an attorney, and under such 
powers the company would make transfer in case of the 

_ known disability of the stockholder from sickness. But 30 
in other cases a different paper was required. 

There is no proof that the scrip was evBr delivered to 
Stephen. He swears indeed that he had possession of it 
from the geventh or eighth of January, but that does not 
prove deli very to him in pursuance of a gift, and he is 
not competent to prove delivery. The delivery to and 
acceptance of the scrip by him is a most material part of 
the transact ion. 2 Kent's Comm., 438 ; Betts vs. Franc'is, 
1 Vr., 152. Louisa B. Riker testifies that she thinks she 
saw the scrip in the testator's box through January and 40 
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February, 1875, (he died March 6th, 1875,) after he had 
told her that be bad given it to Stephen. The power Of 
attorney before mentioned did not in terms authorize 
Stephen to transfer the stock to himself; it only author-
ized him as the testator's attorney to receive and assign 
the _ scrip or any dividends due or belonging to the testa-
tor in the company, and to receive the interest thereon . 

It did not in itself indicate an intention on the part of 
the testator to give the scrip to Stephen or to part with 

10 the property . Had Stephen under it transferred the 
. stock to himself he would have been liable to account 
for it unless he could have shown aliunde a right to do 
so for his own benefit. It therefore is-not evidence that 
the testator had given the stock to him. The fact that 
he did not transfer the stock to himse1f under it but drew 
the dividend as attorney in fact of the testator, and ap-
plied part of it to the payment of the testator's debt to 
the company, is an important and significant circum-
stance also. His claim to the stock then rests upon the 

20 testimony of Louisa B. Riker, that the testator declared 
that he intended to give the stock to him, and afterwards 
that he had given it to him. This of itself is not enough 
to support the claim of a gift inter vivos. For aught that 
appears he may have changed his- mind before his death . 
Until delivery and acceptance there is locus penitenti°r.E in 
such cases. 

And according to the testimony, notwithstanding these 
declarations, the testator kept possession of the scrip 

30 and never did any act from which the conclusion can be 
drawn that he in fact delivered it to Stephen, or assigned · 
the stock to him legally or equitably. 

The decree appealed from will be affirmed, with costs. 



DEGREE OF' THE ORDINARY. 

This cause having been brought to a hearing on an 
appeal from the Orphans' Court, of the county of Essex, 
before the Ordinary, and J. FRANK FORT, of counsel 
with the appellant, and GEOltGE F. TUTTLE, of eounsel 10 

with the respondent, having been heard and the questions 
brought up by said appeal having been duly considered, 

It is on this eleventh day of August, in the year eight-
een hundred and eighty-one, ordered, adjudged and de-
creed that the decree of said Orphans' Court which is 
appealed from by the appellant, be and the same is hereby 
in all things affirmed, with costs of appeal and a counsel 
fee of fifty dollars to the respondent, to be paid by the 
appellant, and that the petition of appeal be dismissed; 
and it is further ordered that the record be remitted to 20 

the said Orphans' Court to proceed further thereon ac-
cording to law and the practice of said Court. 

THEODORE RUNYON, 0. 

10 
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PETITION OF APPEAL. 

·N. J-. Court of Errors and Appeals. 

STEPHEN 0. SMITH, SURVIVING 
EXECUTOR, &c., 

Appellant, 

and 

EMMA L. BURNETT, 
Respondent. 

On Appeal. 

Petition. 

20 To the Honorable the Court of Errors and Appeals i·n the 
last resort in all cases : 

The humble petition of Stephen 0 . Smith, surviving 
executor of the last will and testament of Oliver Smith, 
deceased, respectfully shows that your petitioner finds 
himself aggrieved by a final decree made in the Prernga-
ti ve Court, by his Honor THEODORE RUNYON, Ordinary 
of the State of New Jersey, bearing date the eleventh 
day of August, in the year eighteen hundred and eighty-

30 one, wherein the said Stephen 0. Smith, executor as 
aforesaid, was appellant, and the said Emma L. Burnett 
was respondent, in this respect, to wit: That the said 
decree adjudges that " the decree of the Orphans' Court, 
of the county of Essex, which is appealed from by the 
appellant, be in all things affirmed, with the costs of the 
appeal and a counsel fee of fifty dollars to the respondent, 
to be paid by the appellant, and that the petition of ap-
peal be dismissed; and it is further ordered that the re-
cord be remitted to the said Orphans' Court to proceed 

40 thereon according to law and the practice of said Court.'' 
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And your petitioner humbly appeals from that part of 
the decree of the Ordinary which decrees as aforesaid, 
upon the ground that the same is erroneous, for that the 
said decree should have been one of reversal of the order 
and decree of said Orphans' Court so appealed from, and 
should have decreed that your petition·er be not charged 
with tbe one huP.dred and one shares of stock of the 
Newark Mutual Fire Insurance Company, and with the 
dividends received by your petitioner thereon, and fur-
ther to pay the costs of the exceptant in the Orphans' 10 
Court and her counsel fee there, and her costs and coun-
sel fee as respondent in tbe Prerogative Court on appeal, 
and should have ordered and decreed that the said decree 
of the Orphans' Court should be reversed in said respect 
and for nothing holden, with your petitioner's costs of 
appeal. 

Your petitioner therefore prays that the said decree of 
the said Ordinary may be, in the particulars aforesaid, 
reversed, set aside and for nothing holden. 20 

And that your petitioner may have such relief in the 
premises as to this Honorable Court shall seem meet. 

J. FRANK FORT, 
Proctor and of Counsel with Appellant. 



10 

40 

ANSWER TO PETITION OF APPEAL. 

N., ~j-Court of Errors and Appeals. 

STEPHEN 0. SMIT~, SµR:VIVlNG 
EXECUTOR, &c., 

Appellant, 
and 

EMMA L. BURNETT, 
Respondent. 

On Petition of 

Appeal. 

The answer of Emma L. Burnett to the petition of ap-
peal of Stepl:ien 0. Smith, surviving executor of the last 

20 will of Oliver Smith, deceased, appellant. 

The respondent, not confessing or acknowledging all 
or any of the matters and things in the said petition of 
appeal mentioned, to be true, as therein set forth, and re-
serving to herself all benefit and advantage of exception 
to the errors, defects and imperfections in the said ap-
peal contained, for answer thereunto, saith she admits 
that the Prerogative Court of the State of New Jersey 
did make the said decree in said petition and appeal 

30 mentioned and complained of, but as to the date and 
contents of the said decree, the respondent for greater 
certainty refers to said decree when the same shall be 
produced, but the respondent is advised and humbly ap-
prehends that the part of sai<l decree complained of is 
not erroneous, but is in all things agreeable to right and 
justice, and she therefore humbly prays that said decree 
may be in all things affirmed and the appeal dismissed 
with costs. 

40 
GEORGE F: TUTTLE, 

Proctor and of Counsel with Respondent. 
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[Exkibi"t A of Exceptant.] 

I hereby appoint Stephen 0. Smith, my attorney to 
receive and nssign any scrip or dividends <lue or belong-
ing to me in The Newark Mutual Fire Insurance Com-
pany, and to receive the interest thereon. 

OLIVER SMITH. 

Dated January 7th, 1875. 
10 
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REASOKS FOR REVERSAL. 

JiYrst. Because the Ordinary erred in holding that 

the testimony of Stephen 0. Smith, given in the cause, 

was illegal. 

Second. Because the Oruin::iry erred in affirming the 

ruling of the Orphans' Court excluding the offer of testi-

mony as stated in t1:ie
1 

exception to the ruling of tbe 

Orphans' Court, at page/\29, of the printed case. 

Thfrd. Becn,use the Ordinary erred in holding that 

the fact.s proven in the cause were not sufficient to estab-

lish a gift inter vivos at law between a father and son. 

Fourth. Because the opinion of the Ordinary 1s 

against law. 
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