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1.  APPELLATE DECISIONS - CETRANO v. PATE SGN°

CA?&IN CETRA\O

Appellant ,

. o ON APPEAL : '

VST CONCLU IONu AVD ORDWR

) BOARD OF ALCOHOLIC BEVPBAGJ
CONTROL OF THE CITY OF

PATERSON,

Respondent

— e e e e mer am e e e e e e e o awe e

Johm C. Barbour, E54.; Attorney for Appalldnt
George Surosky, Esd.,. Attorncj for Reopondent.~ E
Paul hlttcnoerg,‘ﬂbq,, Attorney for the Objectors.

ﬁY THE COMﬁISSIOV

This is an appeal from thp action of the doar .of Alcohol’c
Beverage Control of the Cilty of Paterson denying an application for
rencwal for the term 1945-46 of the wTLnary retail consumption - -
license 1issued tc tie aoaellant for premises located at 350 Preakness
Avcnuw, Paterson. o R ‘ -

Prior to Juno 19, 1044' aAacllant operated the aforesaid .
licensed premises Oﬁ that date he contracted to sell his license
to one Alice Koodray,. On June 21, 1944, an application for the '
renewal of the license for tue'torr l944m4‘ was filed by the appel-
“lant, which application was gronted. At approximately the same. time
an application for the transfer of the license waes made by Alice
Koodray. This application was not acted upon. by the respondent
Board prior to the exbiration of its term, namely, June oO 1944,

The application was withdravm on July 11, 1944, and 2 new affllc%—
tion to transfer the license for tho‘torm 1344—45 was; filed by the
said Alice Koodray, which a; Ql¢0dthn was denicd. by the respundunt
Board.  An appeal was tak en,to the Commissioner, which appeal vas
latér withdrawn because the' appéllant had not acquired a right.
possession of the proposed licensed premises. A further 1wﬁlication
for the transfer of the license was filaed, Wthn was deniad, and .an’
anspeal takoen to tne Commissioner, wnlch ag;eal was heard July 26,
]_945 : ‘ .

1l At ) . ,

On June 7, ¢945 the drgbllﬂﬂt Cetr e filed an application for
the repewal of thc Iicense for tne'tpra“1945—16. Notice. of this e
application was published Junp'25Aand July 2, 1945. oOn July 25, 1945
thc aypllcatlon fur rene cwal was déni@d..vﬂence this appeal.. '

: It is admlttec that since bk~ ¢ate of  the contract,of sale from
Cetrano to Koodray, June 19, 1944, and until the present time, the .
premises have not been operated AS licensed premises, and that the
license fees whici""lccumwmlx,u the applications for renewal for the
y~ﬂru 1944-45 and 1945—a6 were advenced by Alice Keodray, the pro-
posed nurchaser and tie llcant for the transfer of the llcunsb.

Thb respondent Board sets up as grounas for denial the follow-
ing recsons: (1) tnat thw utgcllant ras not ogeratcu the licensed
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premlseo for over a yeﬂr and has oﬂddled thv lLCCﬁbO about,
application the applicant

in his answer to Qucstlon 3Q in the

answered "No", where in fect others than the appli
mst in said llccnbe, and (&) that said onswer "No!

wud upon the respondent Board.

R

The appellant testified that, on June 19, 18
an agreement to sell the business to. Alice Koouray

reason that he was old and wanted to get out of bu
nued ousiness

after the contract had been signed hie had disconti
had not operated the. licensed premises since that
signing . the appllcdtlon in cuestion put states it
him by his attorney. He de diﬂd any frazud or inten
whatever. : R

The president of the respondent Board tostif]
cation for renewal first came before the Board at
to the last meeting in June, 1Q4o, ot which time
tions for renewal were considered. The
came up for action at a special me othg‘pblu cn Ju
which time it was denied bwbau% S thHe alleged £
Question 30. This witness, a .man of discernment:
testified that it was.the iopinicn of the responden
answer perpetrated a fraud on the respondent and,
did not believe a licensee should carry a license
without taking some action. TIn view of the record
must dissent with conclusions. . From the T"“e(,ar'd':'t’t:
license was merely beirg. held neqwlnﬂ a flnul dlsp
upolluatlon for tr&nsf T o PR :

Tng Clbry'UL the res gonuent Board tcst
tion was received con June 7, 1945, and that.
1‘““nSbL.OrWMiS€S end found them unoccupied, * [
vaat, in preparing the resolution aﬂprovin the - OL]
LJT re nawul he had inserted the nane of the licen

approval by tho Board. “He further te“tLilGQ that
'mektln held-on June 28, 1945, -wheén otieT
upon and %U)rqvbu, he Lad been instructed Lo‘crobs
the av;ellant because .the respondent ‘Board desired
and thot. the . appellant's a
testificc that at o special meeting
application was considered by the
adiits that no notice of a spécial*nenb
application was given to the applicant,
nractice  of
made:no. investiga
July -25, 1945,

it

3

b,... >

held on July 2
'Ibm;Oﬂgpnt Board
ing or tha

ation of - tnb'pr irises between June

The first reason
out sufficient mer
evidence that the

[a e}

advanced by the resnontent
it to warrant the action teken.
licensée "peddled his liconse.
“JLicensed premises were not srated
stances set forth abov@.»~Lucrﬁ is
to retire, and once having agreod
that the transfer was a
stepped business, not

O

no doubt
“to Svll his
guestion of tLuw, If th<
inteﬂ\lﬂ” to operdtd under

and then attempted to Jisjose of his license to thag
I would be confrontbw Jitn.un entirely different ca
As to the second reason advanced, while it ap;

thnt.tne licensee, in na
the

king his-

application

ﬁ

up IS :.L 1L

ppllL ybicn was not Conbl&

<

was Cue entirely to the
that the
busir
llicensee
th

applicdtion for ren
application to transfer the 11 cense to Kooary
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(2) that

ant had bn irter-
constituted a

. ..,.,,,

."'“‘ S S . - )
a4 he cntered 1nto
5 glVlng ‘as ‘His-
siness, and tnat
and
time., He admits
was pré&pared for
tion. to.deceive .
ied that the appli-
a conference prior
he other applica-

n was laid-over and
ly 26, 19/-1:..), \th
nuuulent dnswer tu
and good Jungﬂpnt

t BOdI’d tflat t’.u.“‘
further, that.1it.
wround for-a ye ar
in this case, I
uer ars that the
JSltlun ui tne'ﬂjj

that the. *wili'
pected ‘the
xrtnwr t@btlflﬂGu-
her WQllCuLlOHS
568 arbsuuably fur
]ust orior to the
cations werg. actbu
Uff 'C-ﬂ(“ nafbie” Uf N
an investigation ﬁ
Lbrpu--‘ He. furthe I'\
), 19::49 th\,
|and denhled.

_fhnlql of the
otablng tha
the respondent Board to Jo so, and, fur

it was not’ the
ier, tiot he had
1945 and .

t
e
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with—
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The fact that the .
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,applltatlon nor “the contract. gave Koodray an 1ntcrm 3T Ln tnﬁ

‘Llicense”

“within the cont*mplatlon of Question ‘80 All the factc were kmovnhto

: 1nuerest

h‘ ORDERFD Lhat t1c actlon of t1

vaOURT”DEcrsiﬂNu “ NFW JERme cbp'“

the respondent Board -and ‘had been known to it.even when it renewed
the llcense for tne tnrm 1944—45 . There was no concezlment of any

e

As to t e ta1ra reuson, nwmely, ‘that tpb ‘said dnswer constituted
a fraud upon tihc rebpondent Board, such is not the fact, As.above
btatpdj all- the faets wers kndim. to the’ rpspoagentQBoar and the.

is that members 6f ‘the rbspODQpnt Rourd the msulVLbeppgare 18 W
anSGSlln the Ioodray uppeal the mornlng ftcr the’ dériial of the
rencwal  of” “the llCCHoQ;A To constltnte frau tnfrc”mu%t'p e
the commiss sion. of a Prau ulent Jc+ but a'5u “the 1ntentlon Lu ubCprO.
Both- of these elements’ are completely lacking.

Accorulngly ‘1t 1s, on tﬂlo ldtu Qty of Fubru°ry, 1946

o 1ssub thg rcnew'l{ s applled Lor. e

C T e B e e AL RE _;..DhIsCOLL -
P fflf '2in-‘fjf1r.f'L Cumx Lssloner.

_JfLOURT - LBOZDOW%KI V.MA YOR
AND-BOROUGH ‘COUNCILOF “THT BOROUGH OF- SAYREVILLE - HERBIN OF THE:
DUTY :OF 4 MUWICIPAL ISQUING AUthanY TO GRANT 4 TAIP HFAPING BOTH

IN FAuT nND lN LAW

NLw'JElsEy SUphmMP cnURT

FRxNK DhOZDOmth, FEETE ’
Pr&s;cﬁtor, 3 5)=Jﬂ i !

TH;'iAzdﬁ'AND'BOEOUdi‘CéﬂNéiLaEi; TR SRR

OF P BOROUGH OF SAYEEVILLE, = J .o wia o0 o oo
RGSDOHQbﬂtS .i}i

ATgued Novanbéf‘ﬁb‘L945;.'Briéfﬁ“éubm;ttédiovcmherJlBZ’1945;”
Decifed - I B
On wr1t of certlorarl. ‘ s

Before C%se, T 51tt¢ng a5 a SLnbl justice'pursuan%ﬁﬁo’thé@stdtgté;l
For prosecutor, Paul C. Kemény.” ~ ' = .7 770 s 0
For 105ponupnts, Joscph 2. Karcher.

VT L

Oﬁlnluﬂ by Aj“ j7;'h ”‘j" ;  T

R

N SO

Cﬁs e, J._ Prﬁs outo?, nftbr luL newwlﬁpcr auvortlsoncnt dupllhd
for and- was-granted a pl“nary retail consumrtlon llCOnSL by tue,Tdyorj
and Councll of the borough of anP“Vlll Later & nclgﬂborlnﬂ prop-.
erty owner lougea kY comgialnt’°ru asked for- “the revocation of tnb,a,_
license. upon allebgtlons tha't %rOSuuu or- had’ obhtained the LleﬂSv by
fraud and suppression of materAuL facts. The statute provides
“(R. S. 3%:1-25):- "Praud, misrepresentation, false statements,
misleading statements, 'evasions or suppression &f material -facts in
the securing of a license are grounds for revocation." There was a
triul at which both the compla ining property owner and prosecutor

are represented by counsel. DBy a vote of three councilmen for and
unu councilman against, tne decision was that "thb llccnb@c has been
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guilty of fraud, misrepre esentation, false statpmcmt&,_mlslpadln9,~ ‘
tatemonts, evasion and suppression.of material- facts A se curlng tne

llcenso"

and that the llCQﬂS“ should bf rnvokez.
The governlng "Body of theé borougu Cohéié
councilmen. The mayor and four councilmen sa
men were not present. R.ﬂSL.%O:88~l prov1dcs
"Three coun01lmen afid “the mayor, and, 1n t

* the mayor, , four cwun01lmcn, shall constltuur~a
the trancactlon of buolness; but a stlicr nu
- and adjourn from time to: tlmt.

'-vLuegj but ‘shall not vote bXClpt to vlvc the dy
case of a tie. ’
The“cbmplaining "fbpérty’ownef ll Yol and ca

to testify as witnesses in his, beuli two .of .the .f
coun01lmen, by riame PO)OWSKI ¢n& Bucaindn.; After

h L’)

:

Lo i

f the mayor.and . six
trizl.

Two council-—

abspnce of
quorum for

ber -may : meet
The mayor shall progide. ovpr
all meetings except as hercin 1n‘*h1 ,artlciu otherwise: pro-
acldan vot

> in:

sé$”t6”u¢73Wdrn and
our  sitting .
th01r “testimony . had

been token prJSpcutwr objected to thkeir sitting furtner in..the case.

thf

The mayor and council were adviséd by
councilmen againgt. whom objeetion had been
mitted to sit. " That was the ruling.

exception. When the issue was decided
revocaticn came from those men., If the two memver
to sit; there was not & legal quorum- for the condu
then in hand and the” body LaCKCu Juris sdiction to Pr
trial or to decicde thy 1sgub. ~In sueh an event the
body to hear and decideée was as thoroughly cestroycd
tribunal had consisted of a single person who
It is in proof that one of the two did not know ths
called, and the fzir inference is that the complaix
to no one, either the ealled witnesses or the may ol
individually or as a body, his purposc to procesd.

uurou{n
g0 made
Prosecutor
two of the

)

The questicon I am called upon to decile is w

~

'»]
ot of; tn “business . -

”OC“@Q

.

>

h
t

bgecai:

n.

attorney tha 't the

should Le per-

noted formal
three votes for

were disqualified.

with: thi:.
-capacity of, the

“as though the

e disqualified.
at he was -to be

nant.-had made known

- and baun01l
that manner.

wether it was lawful

f Counciluen Popowskl and Buchanan to sit in judgment; and I declde
t.iat under the circumstances of the case¢ it was not., I find that they
- were disqualified. The circumstances tc which I-glve weight are that
there were six Cuuncilnen qualified, in general, to sit in trial of
the issue. Any four of those uen in the absence -of the mayor would
constitute « quorwm; so would any threc of thei. witli the mayor.

There could. have been a tribunal cqualified to try- 1

the two men in question, and with no snowing to the

N

ose e

nresence of tne abisentees could have
need been manifested. The need would have
complaining pa ty tnale known his purpose uf
of the official b body to ‘be his w1tnesse%

assume that the
had the
had the
memers

,J.

A liquor license is not p (V 1s1fkv;

che case without
ontr tYOWe 1Ay
been procured .
been anifested”
Cﬁlllng»un Twor

o

IBoard of Fxcise,

oD
59 N. J. L. %58), but it is a pri
value and that sometiunes has
has directed, R. S. 33:1-31,

T
pr Jllvpu that usuall
Z1red

that no |

at money value; nnd
re VUc“tiun sk

Yy has soine umoney
the legislature
Lwil e mace until

notice of the charges shall. u~'51VQV.tJ tie, licensee:and-an oppor-
tunlty to bc heard is afforded. .The. statute hag ﬂt lgec-the whole
subject of tha sale of nfdylcaL*no *1quo"v w14h atteupted safe-

guarls, one of whlch 1s thg'srov¢01qn

for rJVuC ati

Vn.above.notcw,
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but a revocation calls for a determination, end while the mayor and
the council, who have the authority to make the ueterzlnatlon, are
not,,in trlct SCnSb, a court, they are, in this respect, a tri-.
bunal whose duty is to give a fair trld] hoth dn- point oi fact and
in point of law, Indeed, it has becn held that if the fumction be
considered Jjudicial the legislature has neverthelzgs the authority
to create the body:a judicinl onc ‘for that purpose. Voight v.
Bogrd, . supra, . . .. B

\

It is & nnrally accepted mexim that no onc shall be:both
judge and wit css in tqn aine trial. Svpbort for the cpplication of
this DrlﬁCLpl to a judicial officer will be found in the.following
aqeclsions:  McCormick v. Brookflvla, 4 N. J. L. 89, Outcﬂlb V.
Rankin, 14 N. J. L. 85, Paterson V. Schenck, 15 N. roL. 434,
Corlies v, Van Note, A(minisﬁrﬂtor- etca, L6-N. J. L. 324, State of

,Ncw Jergey v., De Maio, €9 N. J. - 890, affirmed.70 N J. L. 220;
and since 1t has been held Fu,anolv to the trizl of a pollvp_oiflcwr
by the mayor Gr'cummlsﬁionpr of public Sufuty, Johnson v, Wildwood ,
12 M. J. Misc. 9u, Crawford V,-H‘ﬂubxl 95 N. J. L. 372, I see no
sound reason why it should not govern, in the. instant case. The
decision in Johnson v, Wildwood was reverssd on other grounds,

116 N. J. L. 462, but the reversing opinion in the Court of FErrors
and Appeals accentuates the need for an 1mphrtlal tribunal even when
adminig LruuiVC officgrs s;t 1n Juduant :

N “,Sqmetimts there 's‘the embarrass ﬂcnt that ‘o man eSsential to
thé court is also essentizl as a w¢un That ¢ilemma, as-we have
‘seen, Goes not. exist here, anu I <o Hut rﬁacn ) jOnm tne ¢ircum-
_.8tancces of the,cqsv. The prosecutor has beon ueleme of oOmbthln’
tlw” np Valuu cand that had value, upon charges which Anvolved
variousfacets of ‘fraud and were Cetermined. wchrsely to hiw by
_,tzivy nen of whom two had takeén the witnéss stahd ‘against hiul,
‘Tria loAChoulu th only be fair in their'r suLtb, tnwy'.huuly e

”congucteu in” ﬂtmuspnere Jf fairness. .
' I"bélieVe {Hat there should be o new ne“rlno.' To. that ' ‘end the
resolution of revocation will be set aside, with costs.
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3. APPELLATE DECISIONS - NEW JERSEY TAVERN ASSOCIA
ANDOVER TOWNSHIP AND.CAUP CLEARWATER, INC..
NEW JERSEY TAVERN ASS 0CIATION - )‘ «(CaSQsNor‘i‘
and.-SUSSEX COUNTY- TAVERN. ot

CAMP. CLEARWATER,

BY THE COamISoIONm

was taken s t tne samr

ASSOCI TION e : L

L fQ'Abpéilahﬁs;. "on

TOWNSHIP COMMITTEE OF ‘THE
TOWNSHIP OF ANDOVER, and -
ING., e

RcSpondenstw.ﬁfj

N

1111&m C. Ega n, Esq., Atuornuy for ﬂvpcllynta

Petcr Frleumun, quo, Attorlev for ﬂ ponﬁpnt
~Committee

Artuserso; Bsq:y nttovney 1or e

Camo Cl@qrwatcf,'ruc..j“
S

. Toy

Petvr P

These appVDlS have becn tﬂl“n'ffom’th@ action
Township Committee issuing and renewlng the
Camp- Clea rmatbr, Inc. for pr“nlsas located
Townshlp.f' S ‘ o

n-\-

foh

‘Luk

Apps¢lqntu cont end th t tha JCTlon of th

ATION BT AL.
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Vo

and Wo. ‘8) -

SR APDFAL :
CONCLUbIONo AND  ORDER

mshiip
£ the Township of Andover.
OOHdﬂnt-lleﬂSPC,

of ‘respondént’

license. of respondent

Ilvff Andovcr

Township Committee

was erroncous in-both the Urlaln”l 1ssuwnco and subsequent'renewal

of the liquor licensd in thet public
not wurrunt an huultlonal 1LCLﬂ3b in tha

tewnshilp,
llcensc wus 1ssucu on Md '?6 1945

'An upp:al fra
Ther

o
»)’3,:. .

was tukwn from thp runbw l of tnn lice

Te
Lllilv LI ‘

Whether a- rencwal of ran
like thc original issuance of the license; a matte

the light of what is then determined by the issuin
the excreise of its discretion, to be in the best
the general public. '

- Appellants base their appcals on the preamble
approved October 14, 1944, wnich limived
retall consumption licenses to seven.

April 14, 1945, repealed. The repenled ordinance
UWHEREAS, memmﬂﬁpofAl er, - in the C

and State of New Jarsey, upon inves tl?itl&ﬂ ha
seven Plenary Rotall Consuaption licenses will
the necessitices, requirements and conforts and
said Townshin and its inhabitants;

"BE IT O@DAINED by the Townshi
of Andover, in the County of Sussex and State
that hereafter there shall noet be granted or i
Township of Andover, in the County of Sussex am
New Jersey, more than seven (7) Plenary Retail
licenses - to bb effCCthp at one time,M

At the time the ordinance was auopued on 0ctol
there were seven plenary retail consumption license
standing. As of today, including the respondent C:

m this a

stimony in.both

the number of plena
This ordinance was, on
reads

11ip Committee of
of New Jersey,
sgued

i State of

onvbnl‘nck>agd necessity did

he . originol
ction was
an appeal
appeals

cafter

v license should be granted or not is,
r to be
g authority, in

common interest of

decided in

to an ordinance

ry

as follows:

bunty of Sussex
ve found that

amply satisfy
well=being of
the Township
in the
Consumption
ber 14, 1844,

=5 issued and out-
aun Clearwater,

Inc. license, there are ten plenary Petall consump
the townshiyp.

tlion licenses in
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-+ The popul ation:of thé Townon1u of” Anﬁover, according to-the. -
1940 Federal census; was: 590, ‘Charles Barbay, Township Comaif ttee:
ohalrnan, testified that the present populatlon is M"about 500 or

600, This testimony, standing alone, would clcarly lUulCutL that .
the respondent has-far more: than sufficient licénsés to meet all

public requirements and that tne appellants? uppllcwtion and @ll sub-
sequent applications: ghould have Yeen denied. Apparently awarg of’
this fact, the respondents OIfLrCu testimony for the purpose ol sShOW-
ing that respondent!s Urmmiges at Camp Clearwater should not be
compared Wltd thg ovuLnary provises for which o liquor license is
sought. | . ST

Camp Cl'arwqtcr, now owped by fosvonaﬂnt CdMg Cleﬁrwatﬁrj Inc.,
a cor«ovﬂtlon, covers!: area’ of anrox1MQtely‘ 10 ‘acres of landy
part .of: which borders’ Oﬁ.LdV“ Clearwater . (iormeer“Laﬂg Illfx,or
Illff'u Ponu);; There -ars- various buildings.erected on the prvﬂioCb
bon51st11g or tﬂlrty six CuttcgbberIQ smell and two largeo -coumunity
dining ﬂ“lls, and o few sumall buildings used for miscelldrecus pur-
puscs. The cawmp may be couparced to o small village. The: lake ¥
affu-ﬁs bathing opportunities for .tenants and visitors. T“~<Cnvv was
forimerly knowrn as C‘mp Nordlsnd, for which an in lVluuwl held
liquor license until July ‘1, 1989, Soune reaft crht,a title to
the land and buliuvng¢ tucruoﬂ wa' vested ix ¢ Upltc Statos Alien
Property Custodizan who, on HMay 22, 1945, cx1vbyed thayor porty to
respondent Catp- OicarWdt‘r Inc. A '

,‘:‘

Witnesses prucuced by lebcon""ﬁté*to tlil.?i V“t ﬁuflﬂb tne-f;
past sumier the cottages in the camp were ‘Lone tantly’ ocoupluu by
vacationists. ' Frank Bucinc, presicdent of thé respondent licénsee,
testified that many‘of these COutdO“S are rente¢ on 2 yearly basis,
Picnics and other social affairs nuv; “peen held on, the camp grounds
and the respondent. licensea: Hlans - bu uonuuct v rluuo aFf‘vru in— i
cluding sports @V”Ftu,‘ on ta‘ preid ises. o ok I

Charles Barbay, ch3¢ruqn of th ? Tespond lent Tuwaé; p-Comuittee;”
festified - aat in his opinion the issu nce of a license tu rc“oonuent
licensee was necessary Lo agetothe co nvcﬁlﬂncG of. tua'; cupﬁnts
thv,cotiagns and those hLO us s bhe Caup. - He. bas el his ‘opinion on
the fact 'that there is no . li.’t nsng rtutlun Syqt“m-frﬁa e ;.
and t1“t the Aﬂrcot 71qu0r licénse ‘fwaﬁ'hiorox111tgﬁ~ thrbb—quartnr
of anile to d il away at the ti",tnb license ‘in question: was ‘
‘granted. He further stated that the cufip has attracted a large group
of visitors to the township and thas UQ1b lS DL*JIUL Lo the f rn rs
and ubrchantg in tne ﬁLLgHbQPQOO . *

(“
('.\ B

G

CT'

It was 'btloulatwg.bj thv“partlo"‘ner 1n that W¢lll“l Ma
anothcr aeliber of “the reshondent Township' CULmltbbb, voulu gi
mony's¢nllar to Lpat glvou DY Char 85 Ruery, T fe

Three other w1tne s, uqong”WAon was a Suniier rLulu\ﬂt an
all-ycar-round resident, tnl.a real estate oper wLury who made a‘survey
of tit'caMp‘ccve 1ng the ndeiy or cvnv”1Lenﬂu tu ¢ served Ly  th ~

posed "licensed prei gre.in agreenent tha Lhr liceénse we
“~CJﬂStLtLtp ER cdnvenlcncn Cor ‘periienent ds well db suugcr rcﬂl,r
had v151torb. ) S ] o R SRR

-On appeal, whet tn rc ig some evidenve of @ public convinience

or necessity to be sorve 5} tp*'*sSUaaCe of a license, 1t 1s not wuy

function to substitute wy Juwagﬁdb for the- jumgumnt uf the” punlcl,alzﬁ

issuing authority.  Had T btén a uerlber of the. runicipe l'lsbulnuf e

authority > I mlght well: have voted to deny the ﬁyﬁlicitl; : ‘

this iwct “on appeal, tnoiburuhn of. groo; rests with the Allnnts .
naple ur;,

to show tnat the a0ulun of the Townshis Cermidittee was “unreas
arbitrary. -After a ve ery’ careful study of thg entire. racord,. I
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conclude. that the appellants ‘have notsustailned tae ‘burden.in this
case and,. therefore, the action. of the mun1c1pal is sulng 9uthor1tf>
must be. ufflrm@d : : TR Q -

Accordlngly, 1t 1s, on- tnls lﬂth dﬁy of Febragry, 940, -

_ORDEBED that the appells hpreln be and the é;me are bereby
dismissed. : . C _ 1o A

ALFRED‘EginﬁiSCOLL
Commissioner. .

4, DISCIPLINARY PhOCEEDINGu,f:FRONT - FALSE ANSWER. IN LICENSE -
APPLICATION CONCEALING MATERIAL FACT — AIDING AND - ABETTING- NON-.
LICENSEE. TO EXERCISE THEE RIGHTS AND PRIVILEGES |[OF THE LICENSE -
TLLEGAL SITUATION COLPFCTLD - LIuEWSB SUuPFNDFD FOR A BPERIOD "+

. OF ?0 DAYD. - . e

In the Mﬂtter of. DlSClpllniry
P“)ueedlngs against. .

)
CHARLES PITALI (or'pitale)' ) | N
B CONCLUSIONS

Rfl6 White Horse Pike : S o
White Horse Pikc VAND ORDER . . . ...

Hammonton, N. d¢,

Holder of Plenary Retail Consump- )
tion License C-17, issued by the
Town Council of thc Town of '
Hammonton.

Howavd L flllor, Esqo, Atuornvy for Dpfenoant—llcensee.
Anthony meypr, Jr., Esg., appearing for Department of .-
~ Alcoholic Bevorage Contrql.

BY THE COMMISSIONER‘

Defend ant—lvcense plpacs non vult to u. cha rgb 1lleg1ng tnat;§
from.July 1, 1944 to June 30, 1945, e ey6f01sed the rightsiand
privileges of a plenary ret41l coasunptlon license| then held’ by one.
Anna Pitali (or Pltalp) for premiseés £16 White Horse che, Hummonton,
New Jersey, “in v1olatlon of R. S. 856:1-26. o :

J

The defendant obtained a plcndﬂv retail cons umption license
following repeal of the National Prchibition Law and rencwed the
license- from year to year until June 350, 1944. The license for the
premises was then obtained in. the name of Anna Pitali, sister of
defendant, for the 1944-45 liceénsing period. On July 1, 1945, tqe
licpnse was again obtained by defendant, Charles PhtJll, for tﬂb

. mlsus in question for tqr current licensing term.

The department fllP discloses that defendant had ben a judgment-
debtor in a substantial awount since 1927.- D f sndant filed a petition
“in bankruptcy in the United Qtato District Cuuf but prior thercto
the Llicense was taken in the name of his sister Anma Pitali as
nominal licensce. After defendant was formally discharged by the -
Federal Court in the bﬂnKruﬂtCJ matter, he applied for and was again
granted a licensa far th ‘premises in qubsulbn '

In explanatlon o? ‘the v1olqtlon CQMmlLuLJ petluloné anth'
that he was not aware of ahy Nrong701ng. The. motive which pron;t »
defendant to-file-a petition to be adjudged a bankrupt to avoid nny;
nent of the. judgment hereinbefore referred EO, uOU"leg with his
apparent concealment -of the truo ssets of his ustatv, rencers nis
explanation unimpressive, - - I
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Deqpltb the correction of:: tha dllegal- condltlon, a fraua was .
practiced upon the - issuing. authority by failure-to dlsclose the true
ownership of the license-for the 1944-45 l1CLn51ng period, Becausu
the "front" charge was preferred previous: to January 1, 1946, and
the correction had. also been made prior to that time, thc announced
policy of-increasing suspension-.of licenses to- becomne eéffective with
discipliriary proceedings hereafter instituted Wnlch inhvolve: tfronth
situations continued or created after Jamuary 1, 1946 does not apply.:
See Re Nicomini, Bulletln 686, Item 7. ‘

I shall _therefore, “suspend the within llcenSb for a per¢od of .
tWLHtV ddjS Be lechlorre. Bulletin- 578 Item o.j*‘ : . . o

Accorglngly, 1t 1s, on Lblo 18th day of February, 1946

ORDERED, that Plcncry Rutaﬂl Consumptlon Llobnse C- 17 1osuuo _
by tnb Town. Council of the Town of Hammonton to Charle§. Pltal1 (or. .
Pltale), for premises 216 White.Horse Pike, hammonton, be and the
same 1s hereby suspended for a perlod ‘of “twenty (20) days, commencing
at 2:00 a.m. February 27, 1946, and terminating at 2:00 a.m.
March 19, 1946. : .

' ALFRED B. DRISCOLL
Co&m1551oner,

SWIVURE - POhFLITUKh PROLEFDIVGG - MAI‘UFACTURP AND ALE OF dOM _’
MADE WINE WITHOUT LICENSE OR PEREMIT - SUPPLY OF HOME-MADE WINE ]“' :
OTHEE ALCOHOLIC BEVERAGES, WINE PRESS AND OTHER PERSONAL P\OP hTX}
DECLARED' UNLAWFUL PnOPELTY AND OnDLnuD FOLRFEITED. : A

In the Matter of the Seizure ) ' Case No. 6940
on Januvary 7, 1946 of about.

450 goallons of hofme made'wlne, )

a quantity of other alcoholic » ON HEARING

beverages, a wine press and other ) CONCLUSIONS AND ORDER
personal property, at 829 South

Third Street, in the City of )
Camden, County of Canden anm;,~ L
Statc of New Jersey. : )

—-....-—....___.__..—_..._..,.__.._......

'Harxy Castblbaum, Esq., apvearlng for the. Dbpartment of Alcohullc

. Beverage Control.
BY THE COMMISSIONEn‘ . |

This mattar comes befor me pursuﬁnt to ‘the prov151ons of Title
35, Chapter 1, of the Revised Statutes, to determine whether approx-
imately 450 gallons of home made wine, a quantity of other alccholic
beverages, a wine press, and other personal property, itemized in an
inventory hereinafter set forth, seized on January 7, 1946 at
829 Soutu Third Street, Camden, New Jersey, cwnstltutD unlawful
prop rty and should be forfeited,

On January 5 1946 an ABC agent, on an undercover investigation
of a complaint allaalng that wine was being sold at a small grocery
stora at the above address, therc purchased a bottle of wine from

Paul Pe stritto, the owner of such grocery storb. On January 7, 1946
the agent, in company of other ABC agents, returned to the premises.
On this occasion the agent again purchased a bottle of wine from
Pestritto and a few mlnut s later the other ag@nts entered, identi-
fied themselves, and searched tha rpmlsbs.
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The age nts seized two Jugs of wine and three bottles of other
alcoholic ‘beverages in a room 1n the rear of the storse, and also
seized 9 ~ 50-gallon bu*fﬂlf wine, 14 empty barrels and a wine
preos in tno cellar oi th UTbulwbS.. C e e ‘

Pc tr;tto d:d not, .nold a *lCuﬂSL uthorizing kin to sell or
serve alcoholic beéverages .or to manuflcture wine.. . He was-arrested
on charge of v1olap1ng the. Alcoqollc Buv rage Law and ‘has since been
fand %lOO 00, . . - S .

The wine, 1s an- llllPlL HlCDhOlLC beverag anse it was not

manufactured pursuant to any license or permit igsued by the State.
Depxrtment of Alcoholic Bevorage CuﬂLlOl It is ldkewlse dillicit
because thére is. the permissible dnfe rwnfw~t¥gt it |wag -Pestrittols
stock of w1ﬁe, possessed Dj him for sale in v1olation of the Alco-
holic Beverage Law. - R. 85y .33:1-1(1), B 8. 83:1-8,) Such illicit
wins, togptner with the othor alcokolLu pevoerages, |and personal
property ized therey 1tn on the promises; cons tlt‘tes unlawful
property dnd is subject to forfeiture. H."S. 58:l+ 1{y), R+ S.
35:1-66. : : , oo S S T

When the matter ceme on for hearing, pursuant to R.S. 386:1-66,
no one appeared to vppose Jﬂ?f“ltu.c of the selzed property.

Accordingly, 1t iS'DETPiJIWE and ORDERED that the selzed
property, more fully described in Schedule "A'" nereinafter set forth,
constitutes unlawful property, and ‘that the snume be and hereby 1s ~
forfeited ‘in accordance with tb{~MLOVLb vs of R. 80 8&:1-68, and
that it be retained for the use of hospitals and Stlate, county and
municipal institutions,jor-destrQySQ'An whole or in part at the
direction of the"Comuilssioner.

ALFRED 1, DRISCOLL”_
©Comn 1 5L0nfr,v A

Dated: February 18, 1946

nanpUuu mAN

- oO—ga&Lom barrels of| wine
.~ I-gallon juw“Aaf;Nine;" e Co
= wine prcoq and various parts thereof
- empty wooden harrels o

- bottles of alconulic|beverage s

- piecs of gorden hose

T
R 0 ©
{
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. APPELLATE DECISIONS - PRIDE OF TRENTON LODGE NG..1118,
I. B. P. O. E. OF W,, INC. v. TH&ENTON.

PRIDE OF TRENTON LODGE WO. 1118, ) . . -~
I. B. P. 0. E. of W.,_INC., SR ‘o
a corporation, IR D TR
, ) ON APPEAL :
R T Sieoeltoo.o oo w CONCLUSTONS 'AND -ORDER

)

)

'»Apbeilaﬁt?

BOARD OF COMMISSIONLHb UT THF
CITY OF LHEWTOV ‘

“Respondént

et e e = =t L el T e e L

ROert Oubbn, Esqa, Attornby for Appvllanb,
John A. urleg“r, quo, At*O“Puy fqr ﬁ“*pondﬂnt

‘BV THE COMMI szoer ;;uﬁ. ;1.',j )f,'l,g jg",;'r,;__;4_‘ L
o Thi° 18 an app Lal from ﬁndial of an'apgllc tlun for &olub
license for premises known 2s. 313 . QLHUUQ tfyht TrrntOH.”t .

. Ap;ellant iswé' uly "fudﬁﬂdelna suacr dinate lOd"; f tnb :
Imﬁfovbu,BeneVOlent and DrotﬁCvac Order. oa-FlKS<of'tl)~World Iac.y
a national Order. Th ,latt Jias Veen in exlsteérce in New Jcrscy

- for more than th“E years: COQtluuuUSly imnediately .prior to sugf,w;
mission of thp app+1patlon for ! quuor'l¢“~apu. A cortlilvutb has:
been issued. to- appe ellant by the-gltate Comm;ssxouor.ol Alcoholic” -
“Beverige Control in aocorrmM Jltu tmb'p“OV’SLOHS of” Rulh S oP.

State. chuldtluns No., 7.

‘ The Board of Comrzlss WonursAsiithe;City of -Trenton- -denied appel—
I'*"’qtgq aJ)LWCGf on for .a club license by a -vote vatnrcaluo TWo. . ..
I2yor Duch, in XJl anation of his -vote in favor of the Jotvon tnqt
the dpwllc4tlo of”&')olluut be denied, stqtcd: :

dﬂb tu SHJ that R»v»rund

st hurch, came into my |
gxt thaet a cluk liquor
neighuornood end he 'said

_j-ctvd to the gf.ntlﬂb of

'"Iﬁ votlng in the affirmative, I .w
- -Jokin A. White of the Shiloh Bapt
office and stated to me that he

3 h
1
I

licansc was -not necessary . ant
that his church gﬂrtl“ul Py . O

:"thls ;pnllcatlun. He wanted nme’ to know it. -He sald there
was 'a saloon gcross from, the club -an: the e . was nu,ncud for
the club to have a liquor .!icpfrsc.,,,j The @bmberbv ; his-

¢luo is so small that I Juﬁ't tf’dk'anJ ne a 1i
license for the selling and luDCﬂSlﬂg of lLOUOF an )
recall that the testimony indicated that there WErs sixty
vembers in ‘this club.  The club d '

Was )le} organized in

August’ and T, with u¢n, *’@1 that the 2 15 no. nee d,fursawﬁ -

club liguor llC@pr at- that 1h0p, Tf they mlSS drinking; .

they can.go acruss the ctrebt. T voted yes for tnat

reason. ! . L

@fage Control ins o\cLur,

st of a three-story brick

nﬁun Strugto.m Mr. Butcher
premiscs are’located as resi-

ed,fruh Hr..Butcher di bclosed

: John Butcher, louca 1 A1003
testified that the club prwn S8
building on the corner of Church
classified the n01ghoﬂrhoud wiers
dential in character. Testimony cit:

that there is A beauty parlor, gar S, a'saloon, a drug store, a
coal yard, and a restaurant in tne vieinity of the clubhiouse; also
divers residentes; -includirg that of Harry Green, an objector who
owns a home acJacunt to appellantl!s preulses and who testified that
he was amnoyed by noises fron appelluntfﬂ premises. The Shiloh

oli
s

O ke & u

a.

[
hN
._J

(OIS

C*l~—-":>':5

0’\4
R
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o ot

e
l..l.
o C
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.Baptist Church is situated R25 fgct from the, cluo pr mlsesf

Appellant contends tnut thc neighborhood is not strlctlv resi-
dential in character. 1In view of the various:- business concerns -in
close proximity to the club premloes, as outlined in the testimony
of Mr. Butcher, I am satisfied that the neighborhood may: be-more
correctly clas 51f¢ea as a mixed residential and business area.

. ‘The conclusion reached by the magorlty of -respondent Board
appears to have been predicated mainly on the objection voilced by
the Pastor of the Shiloh Baptist Church. . No ObJJ‘tO”S affiliated
with the church appeared at the hearing of this appeal. . Two. petl-
tions addressed to the City Commissioners of ths Clty of Trenton,’
one containing 16 signatures. of church mbmuorq and officials on the
stationery of the Shiloh Baptist Church, and unother petition con-
taining 13 signatures of persons r951u1ng in the 101n1ty oi thuA
club premises, were prtSCﬁtcu on o=h311 of” rbsoonmunto : o

Appellant questlons tnv lbgalltj of Lav petl Luns (EAﬂlDltS R-1
and R-2) presented to the TCopOnubnb objecting:to|the granting of
the appellantis apOllCdthﬂ for a club license. A petition is not
a substitute for evidence, nor may. it in .any way bé accepted in lieu
of the 1ndepenapnt inve qt1g4t10n required by ‘K. S 33:1-24. Neither
does the petiticn suffice as proof of non-c omollancc or -of unworthi-
ness. Appllcatlunc should not be determined by a mere-counting of. .
noses. If the subject matter concerns local ;“llcf, the- welght to

“be accoroct ‘a petition is e¢ntirely within:the discretion -of thb‘lucal
issuing autn;rlty. Re Powell, Bulletin 59, Ttew 15; Dunster v. .
,Bernards, Bulletin 99 Ttem 1; Schick v. Mhllv1llgl Bulletin 133,
Item 8; De Rlasio v, Trentun, Bulletin 175, Iteu 6; Shor &”RPlD”l V.
Llndpn2 Bullctln 160, Iteun 9 Goff v, Plopatavay Bulletln 854
I telﬂ 5. .

: The fact that appellant pTOuUCL witnesses ko stated that in

“ their Judgment, - the issuance of a cluw license wag socially: deblrablu
does not deronstrate uh&t the actlon of . rusuonuent in- ubnyWHg th
license was unreasonaule - It nerely. 1nnlcateH a Gifference-of
opinion on a question upon which reasonable men may differ No one
is entitled, as.a matter: oi rlont tu a llcen5u.‘ Buluu l v Burnctt
115 N. J. L. 254. - T R

-

A¢thuu5h tnh cluo prvuldﬁb are uore: bh“n 400 feet frdu the
church .and, huncu, not barred by -the provisions:of| R, S. 33:1-78,
this: fact Jues not deprive 'the issuing aut! or1ty5<inlﬁhe'gxerc1se of
its sound ulscrutlon, ¢f the rLght to refuse toO ispuéa new license
for preuises which, in its judgment, are:in toovelose ;1ox1mluy to a
church.,” Persi v. Trputon, BUllbulﬁ 409 Itvu lu. -

"‘1.5

Considefingfall;the Lbstlmuny thT” is suff; pt in tLb record
to show that respondent!s. adverse. Atpmm1n%tlon of 'appellantts
applitation was not unreagonable. Hence, I have no qthcr Tltb?ﬂat;Vd
than tu affirw -the decision uf tnc Junicipalfissulxg'1uthor1ty

Appellanc is nut or ocluued fr fl]lug ”nOtuLT upnllcatlon for a
license for new preunises or for *hc rrbmlSOb in question in the event

A

of chwnge” oonultlunu.= : o ;f R 3 t?*“*:{}_”7&j,:
Accordlngly,<Lt is, on thls lBtH day uf F nruury, 194

OuDE EDy‘taat‘the_é wl hnrbln ‘x(éhd;%hefﬂaf-
'dlSMlSSGu. : S Co %~i“v‘ e
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ﬂIuCIPLIVALY PROCEEDINGS. = ILLICIT LIQUOR. ~
LICEN SUSPFND&D FOR_A PERIOD, OF 20 DAXS

.In LHL Matter of Dl%CLDllndrV e
Proceedlngs against

)
WILLOW INN, INC. | f")*“‘*’y‘”f
T/a WILLOW INN o -
239-41 N. Willow Street )
Trenton 8, N.:J., )

L CONCLUSTUNS
A\TD OL»DEI\

Holder of Plenary ERetail Consump-
tion License C-119, issued by the )
Board of Commissioners of the

City of Trenton. . f;;'ﬂ--_)<

.———————-—.——-—-‘.—-—-’”—-wnm-—“

‘Willow Inn, Inc., by Morris Kolo, Prchgen Gy Pro Sc
Edward F. Ambrose, Esd.,- 1ppcdr1n‘ for Department of Alcon
. . Be Vqube bOﬂtTOl

BY THE COBMISSIONER:

Defcn@ant—llccngge, by its presiuent Dltaﬂo not gu1lty to a
charge. allﬂvlng that, on November 14, 1945, it possessed at its’
licenged’ premises a 4/o quart bottle labelad nCanadian Club Blbnucu
Canadian Whisky" and a pint hottle labeled "Mt. Vernon Brand Straight
Rye Whiskey", botl of which bottles contained alcoholic’ b@verag
lnot genuine as lamblcu, in vi ulutlon of K. S. 66 l 50 e

_ An.ABL aneStlJﬂuQr testhlcu tnat on hovam cr l 1940 he.
’tosteu £4 bottles. of liquor on .de fendant's licensed p40m1s ?anu

sélzed two bottles when preli iminary - tests 11@1catea tb,_*tlu con-~
”ﬂtontu of tnv bottlbu wers not genuine as lab eled. T -

o lkﬂ d par*mcnt chemlst tpstlTleu,qitbr.un anal %15 of the
» cont@ﬂtc ! the  seized :bottles, he reached tle ponclu51on ‘that ‘the -
© L bwo- buttles had. been rcfllle He. based ‘hig ’cunclualon upon his
- finding- that the contents- of: tnf suspected bottle of Cznadian CluL‘
‘was lower in proof and . nlghfr Ain-solids than the’ ‘original brand and.
“had no artificial color added, whereas genuine "Canad; in Clubﬂ
_.WﬂlSk»J Has traces of artificial 0u10flng " As to the "Mt. Vernon!
‘~;wnlskcy the chemist stated he. found a variation, in L01us,‘sollus
o anu:proof WDOH Lompar ed: w1tn anwlybls of a gena i}’,%@plb, .

The ucfgnoant tcgtlLleJ,tnuu hv qao no knuvl dg; of't}' fact
tlat tbc bottles had been refilled. . hlthuubh he may be personally
innocent of the v*olarlon, a licénsee is strictly ‘responsible for

Caby "refillsn found- in.his stock of liguor.. Re Kurian, Bulletin.

oBY7, Item 2. -No tbgtlmony was. of fered by defendant to offset the
conclusion reached by: the. departmental cucﬂlst. I therefors find
d@fcng nt ﬂullty of uhP cha¢gp preferred. Coe T

Defendant;haS'a prior. adjudicat eC record, 'Itsjlicense.was
. -susgpended oy the State Commissioner for five days, effective
- . December 4; 1944, for sale of :alcoholic. DLV@P?UNS to minors.
Re WilTow Inn,. [mcti Bulletin 641, Item 7. N rmally, the- Wltnln
violdtion warrants a suspension of the llC nse for fifteen days.
Re Delaney,’ BUllbtlF 680, - Item 12, -Under thb Cchumbtcncos, I shall
.gponu uef;n&aﬂt' -1co se for a- pCTLOL‘uf tWLﬂQy ayg.l ‘ ’

Accorulnglj, ¢t 1s,iun.thlﬂ 18th day. of Fgurulry, 1946

" GRDERE D, that Plenary HKetall Con bumptlon License-rC-119, issued
by the Board of Conml551oners of the City of Trenton to Wllluw Inn,
Inc., t/a:Willow Inn, for prpulSCS 239-41 N. Willow Street, Trenton,
be and the same is hereby uuspenae' for a period of twenty.(R0) days,
comnencing at 2:00 a.u. Feuruary 27, 1946, and terulnating at 2:00
a.il. Marcihr 19, 1946.

ATEFRTD . W NTANNT.T
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8. DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOLIC BF'“RAG S DULING
PROHIBITED HOURS, IN VIULATION OF RULE /. OF QTA?E EEGULA TONS
NO. 88 -~ LICENSE SUSRENDED FOh A PERIOD OF 15 DAV 5, LESS 5 FOR
GUILTY PLEA.

In the Matter of Disciplinary
Proceedings against

CHARLES G. BUTTEL, JR. S
245-249 (Grand Street T ST
Paterson 1, N. J., . -7 cowcrustons

Holder of Plenary Retail Consump- - . - AND ORDEL
tion License C-165, issued by the N :
Board of Alcoholic Beverage Control * . R
of the City of Pqtcrson, znd trans-— 3 ’ S
ferred during the pendency oz,uucsnF
proccedlngs to :

ROLLY BESKIN & L)JIQ J. SCt wlnfz'

for the same premlsus. \

_._-..-._...._.._.____._..--_,._-__.}

Louls Nussman, Esq.; Attorney for 7*fcnﬂ;nt’liécns;c., :
Harry Castclbaum, E¢9.0 app01r;n for D\p“rumwnL of Alcohol¢b
. Bcvkrnyu Control.,

~

N

e N

TN

S N

BY. THE CCMMISSIONuu

“Defendant - plvauca guilty lo charges allcging |that, on Saturday,
Decemper 1, 1945, at avout 12:10 a.m., he sold a pint.bottle of
whiske; j in 1L original ‘container. £or. cohsumpticn [of f the' llCPDSLd
prAmls ‘in,v1olatioﬂmof Bule 1 of State Legulatith»NO. 38,

Two ugbntu of he D&pa*tn“ﬂt of Alcoholic Beverage Cbntrol'were
present in defenda nL.s 1Lcen$su premiscs on the day in question.

At about.l2:10 a.m:; on¢ of the investigators requested a bartender
to sell.him a pint-of whiskey, but the bartender: nefuséd. However,
the second investigator reguested : nother barténue"to sell him &
bottle. of P. M. DelLuxe bltﬂdcd Whiskey ," and uﬂb bartender made- the
sale, as . reqagstCu.“: : e : o S

hp ch nsen An ulS pluw»_n m1tlgat10n, states
‘his first Vlolathu ofany nature, .which is the fact.
suspend the license fer a period of fifteen Jays;.l
renlssion for the nlea, making a net su*pcn lon of
Re ‘Van Herkpna BuLleth 678 Itbl lO o

Tae llcensc wes auuivrvoc uurlng thg Duuddan'Jf these pro-
ceedings to hully bpskl & Louis J. Schwartz. - The suspenslon ilmposed
herein applies. to the &LPLDSb ab t ans furreb. “hule & 01 utnt@ he'u-
lations No. 16. : B B ~

Accoralngly, it 1s, on bnlv l9tu ic“ of rubruwryﬁ 1946,

OHDEEED, that 9101ury pﬂ*“lT Lunsujpilon E¢COIS@ C-165, issued
by the Board of Alcoholiec Beverage Control of the City of Paterson
to Charles .G. Lutuvl Jr, for premises 245-249 Grand Street, Paterson,
and. trﬂnsforrcu iurlng tue pendency of these. nrocbidinéo to Liolly

\Bcskln anc Louils J. Schwartz for the sz premises, be and the sams
is hereby suspended for a period of ten (lO) days, thhbn ing at
EQOO a.ine ‘February: 2&, 1948, hu'twrmlnatlng at 3:00 a n.AEarch 7,

46, . o ; :

f\'LH.L\ED J.Jo L\IGCULL
bOl ,'ml.l.b L'J.Ol’l(’r 0
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'Pdul hltt@mburg, Esg., Attorney . ior ubgeutors.;;

APPELLATE DECISIONS - KOODRAY v. PATERSON. . ...

Case - 2 ”g‘,u.,,;"
ALILm KOODhAY

appe llaﬁx;;
—vs—; C o

BOARD. -OF: ALCOHOLIC B VWhAGUh
CONTIOL: OF THE:- CITY OF ¥
PATm“SOh 1

‘*fﬁéspbndéhf

\/,i/,sx A

— et ‘—_"'"_’"',T'."'

Jonn c. Barbour, qu., Attorney.: for Appclﬂanu..
George Surosky, Esg., Attorney for Respondent.

BY

THE CO‘MISSIONFE.,;EJfQi;::fg?

at 253:P

at 650 Pre aknbss Avnnue td'prmeQ

At the time. of the hearing -the: lleensud premises: (550 ‘Preaknes
Avanub) were not in opsration by the licensee -(Cetranc) andhad- not
been . in: oppratlon ‘since July 1, 1944., There ig some testimony that ”Vf
the premises Had: not beL1 dn opnratlon for soume timw-hrlor o tbat o
aatp.;\'_ : L Co e RS S R

Tustlmony shows - thmt ‘on ulv 2, l94é,q,pLellanb'herciﬁ'z‘
urLor application for a almllnr transfer;, which: was denied Qv‘

bponagnt”munlclpallty An 1DP811 was. token; which was:later
drawn. ~Koddray. . Paterson, Bulletin 641, Ttem &. O ngru;*
1945, ‘the present 4pplication for a trunufkr was: filed. . This-qu
denlcu by the. respondent munlClp”llty o1 hc] 9 l9ﬂb anu fesultouvln
the prgsentldnpeal . T S :

; ThCDuafte -on Junu 7, 1945 Cafmlne Cutr holol fllLu an - apvllca—~;?V“
tion for: the rpncwal of his LlCOﬂob for the 1945-46 license.year. On -
Juiy 5,';9403 this uppllC%tlon was denied and:on appeal the deeision "
of tac respondent was reversed and the lotter was uTTuCtCu to issue a
license to Cetrano, There 1s mno -application.pending. for the- trqnsfbr ‘
of the Cetrano license. ior the 1945-46. license year!and:.the . Licer '
(1944—40), tho subjéct: of .the, prebbnu aﬂp@al hasréxpirec Citgd
t\,.l.ﬂlb. L . e , T R T .-;'." ciet

Thc Jr“ mnt ap\ ;

eatlcql issues bas¥g uwun 1ubntlcai f“cts upoﬁ qn} np¢¢caulon

wa1cn may hereafter be mode for transfer of Cetrano!'s current 11conse
to apppllant Sncl Yo Ve Trcﬁton, Bulxetln 129, Thewm L, . oiniis :

" The dpﬁéll nt, on her behalf,  offered thv.tebnlwony.JT“thiﬁéefs, o
supported by’ pqatoovﬁmn showing the general character of the neigh< *-7s"
borhood. Appcllant alsoc offercu the testimeny of residents for the
purpose of showing o need for another licensed premises in the partic-
ular area. A phySLCdl éxamhinatiosn w“s“made of both the present and
the wroposeu locations. It is.evident that the proposed location is
in the midst of -a rapidly changln nelgqoorhoo most of which is
devoted to business purpose : o

Appellant likewise offered the testhuny of six witnesses who
tcstifiec that there was some need for additionsl licensed facilities
in theqarea of the proposeéd prenises. In adaltlon, it was agreed
b'tWCbn counsel that elght uddltldn 1 witnasses, if their tfbthJHY'
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were offered, would testify to the same éffect.” Inm génsral, those
witnesses com01411 2d of crowded and allegedly unsatisfactory condi-
tions in existing taverns in tne neighborhood. Their testimony,
while not too persuasive, was the only direct (ln contrast to.
opinion) tnstlmony on tnL suchct of puolic need and  convenierice.

The two mcmbcr ui thc ro pondent Bouru testified that, . in
vddition to the nulghoornood objections, they considered uhat there
were enough saloons in the general nelghborhooa. 1One member of - the
Board testified that "there were nine or ten saloons 1n that neigh-
borhood within a radius of a quarter of a mile" and the other member
of the Board testified that he had made & careful.linspection and that
fithere were a sufficient number of taverns - in that HulgﬂDorﬂOUd to
supply the needs of those hhu LTV“ L}uru."

The two locations are ovpr“cwo:ﬁil' o UJTL It is not a-trans+
fer within the same general noeighborhood and the dOSlTP of the’
manl¢30a11tj not to concentrato uxJuly licensed e;tabllsnmgnts in .
any -one. section. is entitled to gre@u welght. EV‘@ where the appli---

ation for: a transfer has bsen within the. sanle general nelghborhood,
I have  sustained . tne-uunlv¢uallty witkre the -testimony suppurtﬂd its
OppOSltlun to fthe undue conecentration uf Jdicensed 'premiscs. | See
WlllneP'“ quUurS V. Cauu“n, Bulletin 689, ITten 14 :

R

ncsnundcnt's d'ql l of the application, bowérc , avpears. to
rest pr"n01pﬁllv on tho alleged regidentisl cha rgote of the neigh-
borhood rather bhdn upon . Lhe'|umbcr of -1licenses rdquired to secrviee !
the neighborhcod. As pruVLJusiy ‘stated,  the neighborhood dppear“ to
be of a mixed residentinl and business character ,\WLth the emphasils
onr budinéss.. . Accordingly, on the basis of the testliuony presented
heruzn, cthis ground dbvb nut_w,LCTT‘bO be a. sufficient erson for
denying the transfur. Further tﬁb testimeony does not - LQClQSL
whether or nut there would oz mﬁ overcrowding of licenses in the
>ighborhood when comp fPl’Wlt@ otiner areos-in’the Clty Ql Paterson
Cvothel application. Por tyansf@r 1JJ bben qranthu.f o ’ o

The announced purpose of the respondent to prevent overcrewding
is commondable. It may very well bLe tMJV, on the basis of testimony
'avallublc to. tuﬁ Board but not available on this dppeal, its action
was Justified. On the record nresented U‘fOLL m,; huW@Vbr, the tes-

‘ tlmbnv left much tu be desir . : N o

l
:
v

RN

The actluﬂ of the P“deﬂﬁpmﬁ is raversced., As a “euuy ex plalneu,
thls duul sion; since the license in guestion has qulrcd, 1s uleSUTy
and merely for the gullarcu of the partics herein jin the event of a
similar application. Both parties are, of Jurs:, free in any future

application to offer +"551muuy_ QJuLtiUP to tuut already offered in

4 thesa’ﬁrocﬁﬂdiqbg, eltner,with r"ﬂ t LV Luu est nt-issues or such
~addltional. Losu@° a“‘mdy LL rd1ohu. o :

i

. . :“...-.:,’ . N N : \ "L i '.‘:‘
Accorulngl it 15, onthis L8th diy of bebquvryﬁ,L9&b,,_”

1 herein be and '-thef same: 1s hereby

_ oADmnD tmt tw
freVOVSmu. : )

\
s

/“ / ke | i‘v

ConL.:’J, oner..



