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1. APPELLATE DECISIONS = & LEAF LIQUORS & LOUNGE ¥ NEWARK.

4 Leaf Liquors & Lounge,
(A New Jersey Corporation)3

Appeliant,
ON APPEAL
Ve
CONCI.USI ONS
Municipal Board of Alcocholic and
Beverage Control of the City ORDER

of. Newark,

Respondent.

- o e T M > G O B GE ooo OB S e e

Irvin L. Solondz, Esq., Attorney for Appellant
Phillp E, Gordon, Esg., by Charles J. Farley, Esq., Attorney
far ReSponden‘t
Cummls, Kent & Badln9 Bsqssy by David Samson, Esq., Attorneys
for ObJector Newark Beth Israel Hospital
Jack Trugman, Esq09 Attorney for Objectors other than Newark . .
Beth Israel Hospital

BY THE DIRECTORs
The Hearer has filed the following report herein:

Hearer'ls Renort'

pellant challenges the action of respondent {herein-
after Boardg which on April 24, 1968 denied its application for
person-to=person transfer of a. plenary retall consumption license
from Famous Kartzman's Dellicatessen to appellant for premises
1059 Bergen Street and 6-8 Harding Terrace, Newark., In accord-
ance with Rule 10 of State Regulation No, 6, the following
statement of reasons was set forth by the Board°

"At the time of the hearing there appeared ob-
jectors who offered testimony and also a list of
objectors who did not appear, as the stenographic
transcript will reveal.

"The licensee has maintained a business at its
existing premises for many years. The type of
business conducted was, mainly, a delicatesseno

"The objectors' contentions, succinctly stated,
is that fears are raised that the type of business
to be conducted in the future, if this transfer is
granted, would be entirely dlfferent from that
which has been or had been conducted over the past
years, essentially that it would be more of a
tavern type business which, of course, a C license
1s entitled to under the s%atutes of %his state.

"This would seem to be borne by the testimony
offered by Mr. Thomas when he stated he would
remain open within the legal hours and to keep the
slde bar open as the business demands.
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:be imposed conditions to the-effect tha N
~eensed premises be conducted in ‘the same fashion in -
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,' "There was discussion to the effect that if
person to person transfer was granted% tha't there"
the 1i-

‘all detalls and: ‘respects as it had been over the

' years.  However, according to the Revised Statutes..
- ©f New Jersey,‘§3

t1=32, the conditions that may be’
imposed‘would only relete to properly accomplish the .

- objects of the general- laws governing issuance of
,‘;liquor 1icenses. .

 MIt may be noted with some interest that con= -

‘'ditions generally are to be supervised. . This Board .
-gannot act as a police enforcing body to see, that

conditions imposed are violated. This function

" normally reste in the hands of the Police Departmentf‘
- I% would be. impossible to.request local police to'

gupervise whether or not the conditions, 1f any,

“imposed were properly complied with, in the face of
all the existing problems presently enforced within:
- ‘the City of Newark and particularly abounding the .
f.area of the instant sites o

. "Ag stated above however, the conditions whlch
the epplicant is desirous of following- would be conw
ditions not generally encompassed by the Revised
Statutes 33:1=32,

"It must be noted 'than an owner of a 1icense ,
‘acquires through his investment therein an interest -

 which is entitled to some measure of protection in -

connection with a transfer, TOWNSHIP COMMITTEE OF
LAKEWOOD v, GRANT, 38 N.J. Super, 462, This Board

‘must act pursuant "to rules and ‘regulations, court

decisions and most importantly its own sound and .
honest discretion., This Board must take into cons -
sideration the rights not only-of the objectors, but
of all the citizens and also of the licensee ané the o

licensee s investment. . -

"Thls ‘Board must also take into con31deration in .

' the exercise of its diseretion and sound Judgment,

the health, safety and public welfare not only of allfi
the citizens of Newark, particularly those within yhe.
‘area surrounding the instant site. It must consider

’V'-e the reasons for the transfer and whether or not. the

granting of same would have any adverse effect upen

| “the health% safety and public welfare of the

citizens of Newark,

‘"The record leaves no room for doubt that wide-

| }spread local sentiment is opposed to the transfere

HiThe 1nterests of effective liquor control are

_',best advanced where the municipal licensing prograin
. displays fair regard not only for the convenience 6f
“residents who purchase alcoholic beverages,; but also
- of the sentiments of residents who are unsympathetic

or hostile to their sale. FANWOOD v, ROCCO. and DIV. -

. A B, Co 59 N Jo SupeI‘. 3061

"In 1ight of all the testimony and for the reasons_

*”lset forth herein, this Board finds in its valid exer~
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- ¢ise of judgment and sound discreulon, that the
best interests of the citizens, not only of the .
particular area of the instant sitey, but for the
entire City of Newark that the appllcatlon for
transfer be denied.® \
: The petition of appeal alleges that the action of the
Board was arbitrary and caprlcious for reasons which may be
summarized as- follows:

(&) the determination was based upon hear-
say testlmony "econcerning p0351ble conduct of the
Dbusiness in the future;"

(b) No testimony indicated that the health,
- safety or public welfare of the citigens of :
Newark would be impaired, or that there is wide-
spread sentiment. opposed to the transfers

(¢) ©No valid reasons for the denial were
set forth in the Board's statement"

S (d) Appellant was denied a full hearing An
that only two of the three members of the Board
heard and acted upon the’ sald applicatlona,«

The answer of the Board admlts the Jurlsdlctlonal alle-'
gatlons of the petition and denies the substantive allegatlons‘
therein, Respondent states that the grounds -upon which it made
its decision were based upon.the factual testimony, from which it
in its sound discretion "concluded that the penalty imposed sub-
stantiated such action" (sic).’

The appeal was heard de novo, pursuant to Rule 6 of
State Regulation No., 15, The transcrlpt of . the proceedings be-
fore the Board was marked in evidence, and further testimony was
presented in accordance with Rules 6 and 8 of the said regulation.

Since appellant was afforded a full opportunity to
present testimony at this plenary appeal hearing, the procedural
allegation asserted in the petition has now been rectified on -
this appeal. Rule 6 of State Regulation No. 15, Cf. Nordco. Inc.
V. State, 43 N.J. Super. 277 (App. Div. 1957)3 Cino v, Driscoll,’
130 Nl.Jo L..535 {(SupsCto 1943), Rajah Ligquors v. Division of -
Alcoholic Bev. Control, 33 N.J. Supere 598  (App. Div, 155),

: Before con51der1ng the facts and circumstances raised
in the pleadings and the totality of the evidence as reflected
in the transcripts, it would be appropriate initially to restate
- the basic principles which guide this action. The central issue
~in this case is whether or not the Board properly exercised its
discretion in denying appellant's application for transfer. Con-
versely, it must be determined whether or not there was an
unreasonable exercise of its discretion, thus an abuse of dis-
cretion., Simply stated, "discretion" must be reasonable; con=-
versely, "abuse of- discretlon" is equated with unreasonableness.
"Reasonable“ is defined as “being in agreement with right thlnklng
‘or right judgments; not absurd." Webpster's (3rd Edition) New .
International Dictionary. "Reasonable' has also been defined as
"governed by reason", "sensible;" also "fair", Yequitable","fair-
minded" and "sultable in the 01rcumstanceso" 75 CoJ.Se 634,
What is "reasonable" must, of course, be determined according to
~the context and 01rcumstancos of each particular case,
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As the court pointed out in Bivona v. Hock et al.,
5NJ.Smmm 118g121e

ooothe Leglslature has not sought to dele«
gate unlimited 'discretion’ to these agencies,
‘but rather has spelled out a system within the
prlnciples of"which the agencies shall act.
Accordingly, the courts must measure the propri- .
ety of the admlnlstratlve action by the authority
granted, and may not merely surrender the subject
matter %o the agencies on the premise that theirs
is a discretion exercisable on the basis of any
and 211 factors which pertain to the polltlcal
issue of prohibition."

And further, at pe 120:

"It seems to us that the issue is, not
whether a discretionary power has been improperly
exercised, but rather whether in the exercise of
the power respectlng transfers, R.S. 33:1-26,
authority existed in the local body to refuse a
transfer of a license for the reason upon which
the refusal was based. Cf, South Jersey Retail
Liquor Dealers Assoclation v, Burnett, 125 N.J. Lo
105 (Sup° Cte 1940)@"4 ‘

The transfer of a liquor license, whether person-to=- -
person or place-to=-place, or both, is not an inherent or auto=
. matic right, If denied on reasonable grounds, such action will

- be affirmed, Richmon, Inc. ve Trenton, Bulletin 1560, Item k,
On the other hand, where it appears that the denial was unreason-
able, arbitrary or capricious, . the action will be reverseds

“Tompkins v. Seagide Heights, Bulletin 1398, Item 13 Silver

- Sands Motel ¥V, Point Pleasant Beach, Bulletin 162k, Item 14

f

. .+ _As the court stated in Fanwood Vv, Roceo, 33 N.J. 4Ok,
l.'..“)_‘,.g\ : o ) . . . - - L} . ’
"Although New Jersey's system of liguor control
contemplates that the municipality shall have the
original power to pass on an application for a
tavern or package store license or the transfer
thereof, the municipality's action is broadly
4-‘-sub1ect to appeal to the Director of the Division
~ .. of Alcoholic Beverage Control. The Director
~conducts a de novo hearing of the appeal and makes
.. the necessary factual and legal determinations on .
. the record before him ...s Under his settled prac--
tice, - the Director abides by the muni01pa11ty s ,
, _gran% or denial of the application so long as its .
.exerc1se of Judgment and discretion was reasonableo“

?Jasee nghtstown v. Hedy's Bar, 86 N.J. Super. 561.

- : Famous Kartzman S Dellcatessen has held a liquor 11cense‘
: and has conducted a delicatessen and restaurant since 1946 at the
subject premises. Until about four years ago, when ohe of the

~ partners retired from the business, the premlses remained open
“until midnight or 1:00 or 2:00 a.,m. on each night except Tuesdays.,
. During the paot four years it has remained open until K)p m,
,@for six days a weeko
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S ' IrV1ng Slatkln (president of Kartzman 's) testified that 5
';during the ‘past few years there has been.a dramatic .change of =~

- " residents af this area, Formerly the area was populated predomie=

| nantly'by white Jewlsh persons; today more than seventy-five per .

-.cent. of the population is Negro., He has noted alsc during the '

past year an increase in the sale of -alcoholic beverages with

" the changing clientele of this facility.  Although the preponn L

"derance of his patrons either purchase dellcatessen or are served
in the dlning room, there is a considerable amount.of patronage
at the bar. He said there were three entrances to this establish- .
;ment and a fourth entrance used for de11Very purposes.‘v_' »

The corporate appellant presently operates a tavern
‘ known as Bergen Liquors: & Bar at 920 Bergen ‘Street, several ..
blocks from the subject premises, and has Operated this tavern .-
‘for ‘the past two years, It has no adjudicated record of license
suspension for liquor violations, Accordlng to John Thomas
(president), its present facility is ‘operated in a decent and
~orderly manner, Thomas emphasized that appellant intends. to
. operate Kartzman's in the same manner in-which it is presently
being operated; does not intend to make any interior structural
- changesj does not. intend to ‘have any entertainment and will’con-i
‘tinue to serve delicatessen as heretofor o il el . K

RN Appellant 1ntends to remain epen‘until,“ten%helevgn“'
[: ) -exe at the

5 r<

-and’ ~ha _cocktail.". ‘He emphaticaily denied that appellant -
“intended to apply for a dance hall permit and reiterated that the =
intended operation will be substantially the same:as that conducted

. by the proposed transferor.  Mr. Thomas expects that the bulk of :

”appellant's business would come from patrons within the 1mmed1ate .

v area 6

' : Numerous objectors appeared at the hearlng before the

Board and at this plenary appeal hearing. Practically without
“exception, all agreed that they did not and would not object to

~ +the business as it is presently being conducted by Kartzman's,
"They also agreed that they did not know, nor did they challenge, :

~~ the moral character por fitness of any o% appellant's principals.

~ 'The thrust of the objection was apprehension that this facility
 would change its present character and become a tavern, with the ..
- 'concomitant. noise drunks disturbances and deleterious influu»

*1ences they attributed to taverns. \ IR

D : Rabbi Oscar Kllne, representlng the clergy of - the ~
u;weequahlc section, in which the licensed premises are located, -
expressed the feeling of the. clergyman 4dn this aread that these~
premises. would be turned into a bar or cocktail lounge, which
"+ they considered objectionables A change of this nature. would L
‘in his opinion,.ruin the neighborhood, Rabbi Kline's congrenp,wﬁ
- gation is located a - substantial distance from the licensed ‘
° premises. so that, as far as his synagogue is concerned, his: conm
- gregants were: not affected, -He also admitted that the " ‘Congre-
--gation Agudath Israel, at Bergen Street and Lehigh Avenue,. - *
.-acquired its present premlses about two or three years ago and
" that-the Church of All People, located about a block away, was
' “also -established within the past five years (long after the .
license was issued to Kartzmanﬂs)e. The Rabbi explained that
 there has been a' complete change in this area "from a predomlm»'
; nantly white area- to a mixture of other people ":v;
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Wllllam Galnes expressed similar apprehen51on about the ,
possible change in the character of the licensed premises, al~ ‘
‘though he hastened to emphasize that he has no objection %o the
existence and operation of the present licensed  premisesy nor-
does he have derogatory information or knowledge with reference
~-to appellant and its present operation, :
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Maurice Berlinrut, First Vlce President of the Wéequahlc
Community Council, testlfleé to the same effect and added that

" seven other 110u0r facilities are in the immediate area., He -
stated that "we obaected to this transfer because we, the people -
in our community, are very much opposed to any more 1iquor out-

. lets or more liquor in any form or fashion ‘coming into our o
community." When it was pointed out that the transfer would not
result Iin an. additional liquor outlet since. this is a person=to=
person transfer, he stated that he was fearful that the character
' of the operation would change., However, he hastened to add that -
he had no. objection to the present operation of Kartzman's, "Itts
a nice place." e
' ; Irwin Lehr (a nelvhborlng tobacconist) agreed w1th the
other witnesses and felt, in addition, that there might be a
traffie problem if the nature of the operation changed, He.
pointed out several incidents involving drunken patrons of other ’

“taverns in the neighborhood. He added that "we have rio objection
to Kartzman's Delicatessen. There is no problem caused nowoc..‘ ~

It is the future that we are concerned about oo : s

Maurice S, Bernardlk (director of publlc and communlty
‘relations of Newark Beth Israel Hospital, which is located about
six blocks from the said premises) was also apprehensive that a -
change in the charaeter of the operation of these premises would -
;adversely affect the personnel of the hospital, which is presently
"in the process of a program of expansion, He noted that ther :
hospital had been the scene of several incidents involving drunk -
“and- disorderly persons: coming on to the hospital property and
'he was fearful of an increase of such incidents,

- In this connection 1t should be noted that the: hospltal
vfiled objections to an appllcatlon for place~to=-place transfer by
- Lyons Farms .Tavern, Inc. so as to include a thirty-foot addition ..
t0 be constructed at the rear of its premises at 368 Clinton ‘
‘Place, Newark., Those premises were located about a block from .-
the hospitale On appeal from the denial of the appllcatlon ‘the”
Director reversed the action of the Board, holding that. there was
‘no testimony that the place-to-place transfer would aggravate
the number of licenses in the area as it is only intended to.
~construct a building to extend the size of the premises Whlch
“are already licensed, Lyons Farms Tavern, Inc. V. Newark, T
‘Bulletin 1777, Item 2, In disposing of the same arguments that '
?were ralsed in the matter sub Jjudice, the Dlrector stateds

o "The testlmony presented in this case by

- those in opposition to the transfer is merely

" conjecture on the part of said obgectors, that
if the extension to the building was permltted
-the premises will be improperly operated, Hov~»
ever, over the years that the appellant has. ‘
been operating at the present location he. has
never been charged with any violation at any-
time whatsoever,""
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aLE In assessing ‘and evaluating the testimony in this matte
- it,must be understood that the application is for a. person-to-
‘fﬁﬁgerson and not a place-to-place transfer of the license.As in

~the Lyons' Farms -case, the number of licenses ‘presently existing
“the area wouid not be aggravated. - ‘Further, there is the clear. .
“and, explicit representation by appellant that it will carry: on'the
“business as’ it has been carried on by Kartzman's., - Fears. and . e
apprehensions of the objectors should be put at rest: sinée it must;j
‘be assumed that the premises will be .conducted in the" manner as-
represented and that it will not be converted to the usual tavenn ;
nor will a dance hall be permitted on the premises. L e

‘ A 1icensee's responsibility for the conduct of 1icensed
premises in ‘strict observance of the Alcoholic Beverage Law, "= .
-State regulations and local ordinances is a heavy one,’ 'In view'j‘
of the objections made with respect to the character of this . o
facility ppellant's future responsibility becomes especially &
heavy. . iicenses ‘are issued ‘annually and, if appellant conduc s .
“these premises 4in violation of the law and in a manner offen~. .

“sive to the public interest, the Board may consider those. face
tors when the application for renewal is made. Four. gergegg Bap -
Yo Newark, ABulletin 1152, Item 1. S ‘H:‘)‘T;a ‘ i

s:im ortant. to note that in denying this: applie
.tion. the Board did not ‘seek to:impose’ sgecial -conditions on the
‘ﬂilicense ‘which 1t might very well have done if the same were :
BN able,  Such special condition could have previded that the
‘licensed premises be. operated in: the same: manner (i.ey
-delicatessen; -and - restaurant as heretofore),  Although aggell nt
-+ hag-80* represented* it would have allayed.the fears of @ Obm

t';jjectors. ~See Lubliner v, Bd, of Alcoholic Bev .Cone, Pat ermqr,pfi
Rk Nedo n1+28~ 47 (Sup. Cta 1960 % by , ~ensed = -
‘B 1y Vo Asbury Park, Bulletin 91

‘Bev, Aaang' v, Item 3; cf. R
33t1=32, But the Board summarily denieé the transfer, In-an:

" emotional statement at the opening of the hearing before the
‘Board, one of the Board members expressed the follewing befere
'iany testimony had been.taken. ‘ _ _ ,

"I want it understood and I wish to tell :
‘all the people, that as ieng as. I am a - e
- Commissioner of this Board, I am not: gomng SR
. to vote for the location. ef any tavern in
‘. the Weequahic area, We must have some pleae
- in Newark where middle class negroes can . e
" operate a good and clean business jusb as en .
':%fMerkst Street emd Broad. Streetg“ e ERSATE

‘~.458f0r@ heariﬂg thevtestimony, he apparemtly wes mnder the emren—t
- ‘eous impression that a place=to=place transfe@ was.. seught, rather
“than. that which was “then before him.;,;~»-J o . ,

ST Another ebjeetien ralsed te this tranefer was bhat
jbecause of the. change in residents. that had occurred in the -~
“neighborhood, ‘there would be less demand for delieatessen end,»
@ greater demand for alcobolic beverages. See. Biv “HHeen,”

5 Nede Super. 118 (App. Div, 19%49), reprinted in Bulle i ‘
Item 1. In this connection it sbeuld ¢ noted that the suceum,
. lent corned beef and. %astrami sandwich 1s not the exelusive
~monopoly of any one ethnic. group. ‘Bleeks as well as whites
fﬁenjoy these delicacies, and will continue to enjoy them~ ff

3 Petitiens whichwwere introduced in evidenee in oppesim -
,ion to this transfer were gathered by William B.. Green, a resident
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, of the area.‘ He admitted that the legend on the petition ‘tated
| ”in,parts S

...the Kartzman s Delicatessen at 1059 Bergen
St. is - selling out to a tavern.,  ‘We are again
the opening of a bar in our immediate neighé
borhood." S . , |

lfThis witness admitted that he was not aware that a transfer,fryk%
. person to person was involved, and he aid not communicate that
-jfact to the signers of the petition.l e . R

R g Petitions are always influential as.a- medium fo
tsenting the views of a group. .However, the mere counting
‘noses cannot-serve as- substitute fcrthe considered: determina
“tion of the municipal issuing authority in fulfilling’ its obli- "
- gation and . resﬁonsibility in its designated capacity,  Petitions -
- are given welght after proper discount for. self-interest and ‘the
- often irresponsible way in which they are signed as a- £riendly . .-
accommodation without considered thought of the ‘contents. or. of
~ arguments on the other ' side,. The weight to be given a: ‘petition
.must, ih large. measure depend on what 1t states, who: signs ity
~and. hew it accords’ with ‘the policy and common' sense of the of=
" ficials responsible for the administration of the law and.whose
. duty and privilege it is to. hear both sides.  Bay Motel Corps v
.;1%9;;; Bulletin 1761, Item § Dunster v, Bernards, . Bulletin 99,
. Item i .The “legend on ‘this petition and the. admission that few
~if anyy: of the 8igners actually read the mid legend plainl
;dilute its qualitative effect and the weight which' hould
;aeeorded to iti- B L P

.my view‘ cemmen-sensical that in. the light of the rad ca
~in' the: populational character ‘of “this- neighborhood (fro:
/five per:cent. white Jewish to its present. seventy-five p
~ .bBlack. constituency), the ‘proposed transfer of: operation T
- ‘present licensee, whose. principals are white,; to:the’ -appellant
whose principals are black, would be fully consonant -and in -
‘harmony with' the: public good.: Cf, Blanck v, Magnolia, 38 ‘N.J.
-;HBH,N ubliner v, Bd, of Alcoholic Bev* Con'**Paterson, sugr y

nfind,,from my consideration of the recor g
incipal: ‘officers dre. persons of. unquestioned moral
ers - that: appellant has’ ‘operated; and is’ presently operating;;
xh -tavernffree,ofjany ‘record: of" liquor law. violationsy =~
s affirmatively represented its. 1ntention to ‘operate- the o
in question«substantially in the same manner as it is .
rated“by the transferor°i

ens’ intro uced into this area. There is no factual
the record to:support: the: ob;ections volced herein,
hem 0.:be purely conjectural. -See Neiden Bar and
' MO NaTe ,; 2# -‘-;Lancar Golf and“Countrx" Club

6T Was against the logici ndi um-. f“the
udson ‘Bergen: Countv Retail quaor Stores _
N.J.L. 502, C: Stail Liquor
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‘ 25 W, Tl 105 (Sup. Ct. 19#0). o

,' : I conclude that the Board has not exerclsed a- rational
‘discretion and that its action herein was'unreasonable, erroneous.
" and an abuse of its discretion, Ott's, Inc, Ve Edgewe%er .ter Park,
ﬁ&,uBulletin 808, Item 4; cf. Lance Corp. V. Highlands, Bulletin. .
1581, Item 2. I further find that appellant has sustalned the - 'f»
ﬂ_uburden imposed upon-it under Rule 6 of State Regulation No, 15,7
.1t 1s ‘therefore recommended that the Board's: ac%ion be reversed .
o -gnd -that it be ordered to grant the transfer in accordance with ’
‘]the application. T S o

Conc;usigns and Order _‘&fffagﬂrf o

o w0 No exceptions to the Hearer's report were filed pur- B
. suant to Rule 14 of State Regulation No. 15. ~However, on'my -
own motion oral argument was held.  Thereafter a memorandum was .
~ “filed by the objector Newark Beth Israel Hospital, and. an
‘lanswering memorandum was filed by the appellant. A

fhave carefully considered the entire record herein. :
spparent that the denial of the instant transfer-applica- =~ .
y the respondent’ Board was predicated upon an apprehension .
pplicant would conduct a "tavern type business" rather .
,staurant nd delicatessen ‘("delicatessen" in the ‘sense
ed “sandwichesand ‘foods) ‘at ‘the licensed" place L

connection ‘the- ‘statement of reasons: for .. .t .

by .the Board: in: the: transcrigt offitSﬁ”re-v
‘thet the: Board ‘took undericonsi he -
special condition, ‘pursuant to:R.S y
g part nt of the transfer to insure ‘the continuance of

:" a restaurant and delicatessen type business in'the futures .
" HowevVer, such course of action was rejected by the Board epgarently
- -upon. the basis that 1t was without authority to do so and t A
- inany event enforcement by the municipal police of ccmpliance
' _;with such special conditicn would be at best uncertain.

L . * K8 the Hearer prcgerly pointed out however there 15
i‘in fact ample authority under the Alccnclic Beverage Law for the

-~ imposlition of a speclal conditlon that the licenee bnsinese be
_fccnducted %s a restaurant. fR.S% 33:1;32. Jubliner v, Beard o

THT (1960 ‘Efr%uer" in a telegram cr“iﬁr:lgf’“
"‘Bcard, ccnnael fcrine appellant stateds

. "On behalf of my clients % Leaf ledcre

. & Lounge I desire that the record made on

~ April 10th 1968 indicate that if the person

- to person transfer ls granted my clients will
operate the business under similar conditions
that exist under %resent menagement and in
accordance wilth ABC regulations my ellents will
elso use the trade name 4% Leaf Deli in operating
the business on the licensed premisesg" o

(At the oral argument held hereln appellant stated it was willingo

" to accept the transfer subject to & speeial condltion that the

~ 1icensed business be operated as & restaurant es deflned by the
Alcoholle Beverage Law.) Tnder the circumstances, there belng no

vestion as to the fitness'of the applieantfor the transfer

“genial of the applleation was unreasonablc and unwarranted ter.
‘Nelden Bar and Grill, Tne, Ve Newar_? 40 N.J. Super, 2% (App. -
"Div. 19?35 ) attainment “of the Board 8 prcfeesed goal cculd have
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been ore reasonably accomplished by the imposition of a '
| n@ ion, enforcement of which should prove no great”di

;g I will therefore adopt the recommended findingSpand con-;;
~elusions of the. Hearer, with the modification that a special con= -
-dition be imposed as part of the grant of the .license -transfer to. .
. ’.the effect that appellant shall conduct a restaurant (as: ‘defined
by Re8¢ 3331=1(t)) at the licensed place of business with no >
~-ineredse in the’ glze of its present bar, which" appears to be- -
. about:six feet, and shall use only the trade name "y Leaf Deli® -
o lor-oth similar hame denoting a delicatessen.or restaurant when- .
" ever advertising such business. Bgyonne v, B & L Tavern and. - - -
- Division of .Alcoholic Beverage Control, (App. Div, 1963), ot ¢
officially rep orteoééieprintgd in Bu%letin 1509, Item 1y affirmed o
" 8 vislio . ’
Q4 Agp. DiVo[ 196)4';

i Accordingly, 1t is, on. this 7th day of November 1968,

... ORDERED that the action of the Tespondent Mhnicipal
: ,,Board of Alcoholic Beverage Control of the City of Newark be.
' ;ytand ‘the seme is hereby reverseds and it is further.. FERR

S rfORDERED that said respondent transfer the licensefto””'
-Tfappell nt in accordance with the application heretofore made

' subj “to the ‘special conditions that (1) the licensed place k
- of business must be operated and conducted as a bona fide .t

- .restaurant (as defined by R.S. 33:1=1(t)), (2) there ‘be. no. _
~ - -public bar utilized at the licensed premises other than the ' .. . -
. existing bar ‘approximately six feet in. -sizey and. (3) the appel- yﬁ

- lant use- only the trade name "4 Leaf Deli' o other. simila® - - -

. ‘name- denoting a’ restaurant or delicatessen whenever advertising its

- 1icensed businesse . - .. s R S

JOSEPH M. KEEGAN
DIRECTGi
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2. DISCIPLINARY PROCLbDINGb -~ GAMBLING (NUMBERS BETS) - PRIOR
DISSIMILAR”’ CRD - LICENSE SUSPEWDED FOR 65 DAYS.

In the Matter of:Disciplinary )
Proceedings against®" 7 )‘

" HELEN JUNE THORNE ~
t/a Bridge Plaza Beer Garden ) B CONCLUSIONS

825 Amboy Avenue . . - and
r~Perth Amboy, New Jersey ‘ ) ORDER

Holder of Plenary Retail Consumptlon )
License C~6, issued by the Board of
Commissioners of the City of Perth )
Amb OY e
Wilentz, Goldman & Sp1+zer? Esgs., by Robert W, Lewandowski, Esqe,
Attorneys for Llcensee
Edward Fo Anmbrose, Esg., Appearing for Division of Alcoholic
, Beverage Control

BY THE DIRECTOR:
The Hearer has filed the following report herein:

Hearer's Report
Licensee pleaded not guilty to the following chargéSa

"1, On December 5 and 13, 1967, you allowed,
permitted and suffered gambllng in and upon your
licensed premises, viz., the making and accepting
of bets in a lottery, commonly known as the
'numbers game', and on sald date of December 13,
1967, allowed, permltted and suffered in and upon
your "1icensed premises, slips, tlckets, records,
memorandum or other writings pertaining teé said
gambling; in violation of Rule 7 of State Regula-
tion No. 20.

"2, On December 5 and 13 1967? you allowed,
permitted and suffered ticke%s and partlcipatign
rights in a lottery, commenly known as the

‘numbers game', to be sold and offered for sale

in and upon y@uf licensed premises, and allowed,
permitted and suffered such tickets and: particin
pation rights in and upon your licensed premisesj
in violation of Rule 6 of State Regulatien No, 20,1

a The Division offered the testimony of thre@ ABC agents in,
subgtanuiatlon of the charges.

, Agent Jeo who possessed ample experience in conducting
gambling invVestigations, ineluding numbers betting, gave the followw
ing account: Pursuant {c specific assignment to investigate game
bling activity in the licensed premises, and accompanied by A%@nt
M. he entered the licensed premises (characterized as a nelghbor=
hood tavern) on December 5 at approximately 11:30 a.ms The
agents "sat about midway in the bar". A barmaid, identifled as
Mary Konecz, was 1ln attendance. The patronage eonqisted of two
males, At approximatelv 11:40 a.m. the barmald was relieved by

a male identified as Hipollito Quiles, ILater anotner male, identi-
fied as Abelardo Mendez, entered the tavern, went to the fwo
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- patrons and "took out a blue slip and he started writing some-
© thing on 1t after having conversatlon with the “two males." He
could not see what was written. Another male entered the premisess
Mandez was observed to confer with him and again write on the blue
plece of paper. The mole then handed Mendez two one-dollar bills,
Thereafter Mendez entered the telephone booth, "took the slip out?
and talked on the telephone, . '

‘ After leaving the telephone booth, Agent J called
Mendez over to where he and M were sested, At that time, the
agent having ordered twe botties of beer, the bartender was sta=
tioned directly across the bar. The questioning then revealed
the followings : .

"y In that positlon, tell us what oceurred and
what you sald and what, if anything, Mr. ‘
Anelordo sald? "

A T told Mr, Abelardo that T had a couple of
mwberg I wanted to play with him, He told
ma he had just called,.. his numbers in, but
he would take them, I then told him I wanted
to play %13 and %21, He %took the same’ blue.
plece of paper cut of his pockety placed it
on the bar, wrote The two numbers down, and
he asked me how much dld T want to play them
for and T said one dollar each, He then
wrote "$1'basides the flrst number and wrote
a line down from the first number to the
second number on the slip. I then gave him
the money, He proceeded to the telephone,
He later returned to me at the bar and
stated that he got the numbers iu.

Q AT the time that you had this occurrence with
him and this conversatlon, where was the bar-
tender? ' '

- A He was stationed in front of us,™
The numbers writing was done on the bar,

Agants J and M revisited the licensed premises on
December 13 at approximately 11:30 a.m. and positioned themselves
Yabout midway at the bar.® J had in his possession three marked
one=dollar bills, Shortly after entering, the licensee Helen
. June Thorne relieved Mrs. Koncz behind the bar. Quiles was also
performing services in the tavern, including tending bar. At
11:40 a.m, Division Agent B entered the premises and sat to the
right of J and M, At approximately 12:10 p,.m., Mendez entered the
tavern, sat at the bar and conversed with some patrons. When J
called to Mendez at approximately 12315 p.m., Mendez came toward
him and motioned to the agent "to follow him to the other side of
the premises.” About six or seven feet from the bar Mendez took
a white slip of paper out of his pocket and asked, "How many?"
J first called off six numbers (513, 421, 118, 038, 200 and 82%)
which Mendez wrote on the slig and then %old ﬂem&ez he wantad to
play two additional numbers, 800 and 048, Mendez wrote those
numbers on the reverse side of the slip. J informed Mendez that
he wished to bet the sum of fifty cents on esach number -for a total
of four dollars. The agent described the transaction as “number
playse® In payment of the plays J handed Mendez the three marked
one~dollar bills he had in his posgession, After informing
Mendez he needed change, J went to the bar next to Agents M and
Be When queried as to what occurred next, the agent responded,
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"I handed Mrs. Thorne a flve-dollar bill and I said I wanted to ;
:get some ones because I want to play my numbers. She then gave
me five one-dollar bills. I proceeded back over to Mr. Mendez
- and- I gave him the one-dollar bills for the remaining two number
" playse." When requested to make change of the five-dollar bill '
~ Mrs, Thorne responded, "Sure," After paying Mendez J returned
to the bar and said to Mrs, Thorne, "I got my numbers in., I . -
‘hope I have a hit." 'Mrs. Thorne made no comment,  While Mendez
.- was positioned at the front end of the bar approximately. fifteen
feet away and Mrs. Thorne was behind the bar in front of him, J
- called out to Mendez, "If I have a hit, I'll pick it up here.
-~ One of- those should ome out." Mrs. Thorne did not comment,
'~Mendez nodded. , iy

o . Shortly thereafter J and M, identlfied themselves and

© ‘pointed out Mendez to two local detectives who had entered the

-~ tavern. The officers found the three marked one-dollar bills

‘and the numbers slip: (heretofore referred to) among Mendez'®
possessions. The currency and the Sllp were received in evidence;

. "~w0n cross examination J testified that on the occasion
- of the viisit of December 5 the bartender Quiles did not partici=

" pate in the conversation had between J and Mendez at the bar,
. Quiles  was "Jjust observing Mrs. Thorne was not in the tavern»
‘“[gon this occasion. " ‘ - \

RS Mrs. Thorne was serving approximately five patrons on -
;';the occasion of. the visit of December 13. She msde ho mention of
:tnumbers at all. ' ; _ » _ -

S e TS ABC Agent Mts testimony was meinly corroborative of theﬂ."
"testimony offered by J on direct and on cross examination. How=

 ever, while J and Mendez were approximately eight feet removed
from the bar on December 13, he was unable to overhear thelr
'conversation. : o

: . " Agent B testified that he entered the licensed premises-
on December 13 at 11:40 a.m, and positioned himself at the right
~of Jo J and M, had preceded him into the avern. He observed J
_call Mendez toward him and Mendez beckon J away frem the bar. He
- d1d not overhear any conversation between J and Mendez. His tes=
‘atimony then reveeled the followings: L

19 And did you see J again?
A Yes, I did, _ ‘
Q How soon? .
A He came, oh, I'd say about a couple of
-minutes 1ater he came to the bar,
Q Where with respect to you?
A He stood between me anéd another male et
~ the ber, and he said to Miss Thorne, 'Let
ne have some one=dollar bills, I went to .
play some numbers with the fellow over
there,! and he nodded towards Mr, Mendez 8
directio o
Q Did he give anything to Mrs. Thorne?
A Yes, a five~dollar hill.
Q What did she do? )
A She gave him five gingles,.
- @ Did she say anything?
A She said, 'Sure,! -
Q Then wha% did he do?
A He took the filve singles and went back
to Mr. Mendez,
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"f7i5b7:73u}t: | Q Then what did you do? o e
St LT A I departed the premises’ and 31gnaled ‘the-
Perth Amboy police."; ' , e

L S In defense of the charges the- licensee Helen Jut
n»xa;Thorne testified that she was not in thé tavern on Decembe:
. noontime and had no knowledge of gambling activity therein,® Or
;}a;December 13 she ‘relieved Mrs. Koncz in ‘tending bar at. noon,.m,
- The patronage consisted of eight or nine persons. .She was 5
~engaged in -tending bar, checking on delivery of - beer with Qu les::
.~ -and ‘checking on delivery of sandwiches, She" recalled ‘the presenc
of J and M in the barroom. She did not observe any conversation.
> .concerning rumbers betting or any form of . gambling between J*and
) ,;M and any other patrons.v: ,

SR F e Mrs. Thorne recalled being asked for change of a five=' "
Afdollar P11l by J and she did give J-five one~dollar bills, . Immed-"
};iately,thereafter she went to the basement to check on a delivery

" .of beer,  The agent 41d not state his reason for requesting the
' changes She 4id not hear any conversation concerning numbers

SR 1aying 'She was not'‘aware that Mendez on that date or on.any
i prior ate or that anyone else had engaged in taking numbers bets -
~ﬂor otherwise engaged Ain. gambling on the. premises.}g;' e

BEEREIN On ¢ross examination Mrs. Thorne asserted that during
.. the manth of December 1967 Mendez patronized the tavern at lunch H
- time four or five days a week with one of his fellow employees.;g,:
-+ He also patronized the ®mvern "sometimes:in the evening after .

- work." " Although she had seen him éonverse with other. patrons,
'gshe never observed him making notations of any. kind. ,

et on. December 13 Mrs. Thorne did not hear J callwout to-,u.,

‘;Mendez nor ‘did she observe J and Mendez c¢onfer with each other,
-either at the bar or away from the bar, -She did not’ hear J say
that he wanted to engage in numbers betting "with that .fellow. . .

" _over there" when J asked her for change of a five-dollar bill, :jfv
‘Ingsmuch as she immediately descended the stairs into ‘the base= "

. _ment, -she did not see what J did with the singles. If she had

1fused the word “sure" to J, it was used solely in- response to- his,_,
‘request to "break-the five-dollar bille." Thereafter she: had no
conversation with J and he said nothihg concerning playing - 3&;;

~ numbers that daye Mendez was positioned approximately: four or E

. ‘five feet to the right of. J, She was behind the bar between

j'ﬁthem. She heard no. conversation between the two males.y_,;

L

s on redirect examination Mrss Thorne averred”that other
' ) 2d h””tavern daily at lunch time'* ;

.,Hipoli O'Quiles recalled tending bar on DeCember 5,

- - however, he did not remember seeing the ABC agents until December
BN I P He never saw anyone, including Mendez, ever place ‘a numbers
-ﬁ,Tget ig ghe tavern or converse concerning the placement of -

- bers.betss - - . » -

o . In rebuttal 7 and M testified that Mrs. Thorne d1d not_
';descend. nto the cellar after changing the five~dollar bill for Ja.

N »,Jfgﬂ .?Thus it is apparent that an essentially factual;question_
L ,‘_is"p_ésented;for deliberation. : B

S JQIn matters of this nature we are guided b§ the.- firmly
»3“established principle that d1s01p11nary proceedings agalnst
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" liquor licensees are civil in nature and require proof by a
preponderance. of the believable evidence only. Butler Oak Tavern
Vo Div, of Alcoholic Beverage Control, 20 N.J. 373 (1956); Freud
Ve Davis,. 6% N.J. Super, 252 ZApp@‘Dive 1960) 3 Howard Tavern,
inc, vo Dive of Alcoholic Beverage Control (App. Div.1962), not
officially reported, reprinted in Bulletin 1491, Item 1. '

- In appraising the factual picture presented herein, the
credibility of witnesses must be weighed. Testimony to be be-
lieved, must not only proceed from the mouth of a credible wit-:
ness but must be credible in itself, It must be such as the
common experience-and observation of mankind can approve as probable
in the circumstances. Spagnuolo V. Bonnet, 16 N.J., 546 (195&);
Gallo v, Gallo, 66 N.J. Super.. 1 (App. Div. 1961).

The general rule in these cases is that the finding
~must be based on competent legal evidence and must be grounded
on a reasonable certainty as to the probabilities arising from
a fair ﬁonsideration of the evidence, 32A C.J.S. Evidence,
sec, 1042, :

I closely observed the demeanor of the witnesses as

they testified and have made a careful analysis and evaluation

of their testimony. I am persuaded that ABC Agent J's testi=
mony, wherein he graphically depicted the numbers betting activ-
ity ‘engaged in on the licensed premises by Mendez on December 5 .
and 13 967, was credible, My view is buttressed by the fact that
items éescri ed as numbers bets and the three marked one-dollar
bills were found among Mendez's possessions on December 13.

Referring to the date of December 5, I am convinced
that the agents' testimony portraying the numbers betting en-
gaged in by Agent J and Mendez at the bar in the immediate
presence of the bartender Quiles was undeniably factual. The
bartender's denial of the existence of this activity and his
assertion that he did not see the agents in the tavern on that
date were wholly unbelievable, The licensee is, of course, fully
responsible for the activities. of her employee &uring his employ=
ment on the licensed premises., XKravis v. Hock, 137 N.J.L. 2523
In re Schneider, 12 N.Je Super. 449 (App. Div, 1951)s Rule 33 of
State Regulation No, 20, The activities and the knowledge of the
bartender become the knowledge and responsibility of the licensee,

: - Concerning the numbers betting activity which T feel
beyond doubt took place on December 13 between J and Mendez,

again I am convinced that J made known to the licensee that he

and Mendez had engaged in such proscribed activity and that the
licensee abjectly allowed, permitted and suffered that activity
upon the licensed premises, Considering the totality of the
testimony, it can be inferred that Mendez was a numbers bookmaker,-

Afier carefully considering all of the evidence ad-
duced herein and the legal principles applicable thereto, 1 :
‘conclude that the Division has proved its case by clear and con-
vincing testimony and by a fair preponderance of the credible
evidence, I therefore recommend that the licensee be found
guilty of the said charges. '

Licensee has a previous record of suspension of license
by the municipal issuing authority for five days effective
November 29, 1965, for sale during hours prohibited by State
Regulation,
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‘w:w' ' ‘The prior record of suspension of license far dis- 5;;
. similar violation within the past five years. considered; it is.
wx further: recommended that the license be suspended for sixty-,y; '
»;inve days. Re Castillo de Ja ua Inc., Bulletin 1793, Item viﬁf

_ gpnclusions and Order

i No exceptions to the Hearer's report were filed pur- :
suant to Rule 6 of State Regulation Noe 16. : o

;j . Having carefully considered the entirezecord herein .

»f{inclnding the transcript of the testimony and the Hearer's, ‘;g;
. reporty, I concur in the findings and cenclu31ons of the Hearerfpan
;¢and adopt his recommendations._.“~ R I A

Accordingly, 1t is, on this 6th day of November, 19685

KR "-~w, “ORDERED that Plenary Retail Consumption License G—6

" issued by the Board of Commissioners of the City of Perth Amboy o
-~ to Helen . June Thornej t/a Bridgée Plaza Beer Garden, for. premiseSj*
- 825 Amboy Avenue, Perth Amboy, be and the same is hereby sus=~
. - pended. for sixty-five (65) days, commencing at 2:00 aems . .
- Wegnesday, November 13, 1968, and terminating at 2-00 Aelle s«j
_héFriday, Jannary 17, 19%9 e

- \.

JOSEPH M, KEEGAN
‘ DIRECTOR

i“3 STATE LICENSES - NEw APPLICATION FILED._W

*;.votto Meier and Fred Co Ramm, &r.;.; L

- t/a M/R Distribntors o o

" 501 Reute: #17 . , _

,.'Carlstadt New Jersey o o R
Applica%ion filed December 9 1968 for personnto-persen
transfer of State Beverage Distributor‘s License SBD-152
from Beer Depet Inc, - _

New Jersey State Library



