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B IL L  O F C O M P L A IN T .

IN  C H A N C E R Y  O F N E W  J E R S E Y .

To his Honor, Edwin Robert Walker, Chancellor of 
the State of New Jersey:

Complainants, J. Blair Cuthbert, of Collingswood,
N. J., T. Percival Cuthbert of Pittsburgh, Penna., 10 
Flora Bowden Lum  of Haddonfield, N . J., Hannah
C. Ebert, o f Ashland, N . J., Louisa Hopkins, o f H ad-
donfield, N. J., E dgar Cuthbert, of Haddonfield,
N. J., George C. Gillespie, of Moorestown, N. J., 
Anna C. Boyd, of Philadelphia, Pa., M ary Cuthbert 
Rue, of Moorestown, N . J., Marguerite Nickerson, of 
Corcoran, California, Charles W . Cuthbert and 
Gladys Cuthbert Raines, of Oakland, California, the 
heirs at law of J. Ogden Cuthbert, deceased, and 
Collingswood Extension Realty Co., a corporation of 20  
New Jersey, and Edw ard L . Katzenbach, Attorney  
General o f,N ew  Jersey, say that:

1. On or about the 19th day of October, 1885,
J. Ogden Cuthbert during his lifetime conveyed unto 
the rector, wardens and vestrymen of Grace Church, 
Haddonfield, New Jersey, by deed recorded in the 
office of the Register of Deeds of Camden County 
in Book 120 of Deeds, page 174, the following de-
scribed prem ises: 30

A ll that certain lot or parcel of land situate 
in the Borough of Collingswood, County of 
Camden and State of New Jersey, bounded and 
described as follow s:

B E G IN N IN G  at a corner to Samuel H . 
French’s lands in the line of other lands of said
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Cuthbert and in the middle of the Haddonfield 
and Camden Turnpike R oad ; thence (1) along 
said French’s line in the W esterly side of a 
private road to Cooper’s Creek North twenty- 
two degrees W est, two hundred forty-seven feet, 
nine and one-half inches to a corner in the same 
to other lands of said Cuthbert; thence (2) by 
said other lands, South twenty-six degrees, 
forty-eight minutes W est, One hundred sixty- 

10 five feet, six inches to a corner to the same in 
the middle of said turnpike road; thence (3) 
along the said middle line of said turnpike South 
sixty-four degrees, fourteen minutes Bast, One 
hundred eighty-seven feet, three and one-half 
inches to the place of beginning.

Containing thirty-five hundredths of an acre, 
more or less.

2. Said conveyance was made for a nominal con- 
20 sidération of one dollar and was intended as a gift. 

Furthermore, the conveyance was made to the rec-
tor, wardens and vestrymen of Grace Church afore-
said upon the following trusts:

“ In trust, nevertheless, that they the said 
parties of the second part, their successors and 
assigns, shall and will hold the said land and 
premises to the use of the Protestant Episcopal 
Church in the diocese of New Jersey, to be used 
only fo r  and as a  site for a chapel, school house, 

30 mission, parish building, or other use of said 
Protestant Episcopal Church in the said dio-
cese, and that the said parties of the second part 
shall have power to grant and convey said lands 
and premises to any parish of said Protestant 
Episcopal Church in said diocese within whose 
bounds said land and premises may come to lie



Bill of Complaint 3

by its proper title, if incorporated, and by apt- 
words of conveyance or may in the same event 
convey said lands and premises to the Trustees 
of The Episcopal Fund of the Diocese of New 
Jersey for the use of said Parish.”

3. The said J. Ogden Cuthbert departed this life 
on the 30th day of September, 1887, and he is sur-
vived by the following heirs at law :

J. Blair Cuthbert, of Collingswood, New Jersey; 10 
T. Percival Cuthbert, of Pittsburgh, Pennsylvania; 
Flora Bowden Lum of Haddonfield, New Jersey; 
Hannah C. Ebert, of Ashland, New Jersey; Louisa 
Hopkins, of Haddonfield, New Jersey; Edgar Cuth-
bert, of Haddonfield, N. J., one of the vestrymen of 
the Grace Church, Haddonfield, N. J . ; George C. 
Gillespie, of Moorestown, N. J . ; Anna C. Boyd, of 
Philadelphia, Pa.; Mary Cuthbert Rue, of Moores-
town, N. J . ; Marguerite Nickerson, of Corcoran, 
California; Gladys Cuthbert Raines, Oakland, Cal.; 20 
and Charles W. Cuthbert; and Collingswood Exten-
sion Realty Co., a corporation of New Jersey, all of 
whom are the complainants in this suit.

4. The rector, wardens and vestrymen of Grace 
Church of Haddonfield, N. J., never intended to ac-
cept the gift of the said J. Ogden Cuthbert, nor did 
they intend to carry out, nor did they carry out, 
the provisions of the trust contained in the afore-
said deed. They permitted taxes and municipal 30 
liens to accumulate against the aforesaid lands for
a period extending over fifteen years. The trustees 
of the estate of J. Ogden Cuthbert, deceased, not 
wishing to permit the lands to be sold for non-pay-
ment of municipal liens paid some of the aforesaid 
liens amounting to over $500.00, out of its own 
funds.
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5. The lands aforesaid lie on the boundary line 
between the Borough of Collingswood and W est-
mont. The rector, wardens and vestrymen of the 
H oly Trinity Church of Collingswood of the Protes-
tant Episcopal diocese of New Jersey, were unwill-
ing to accept the lands aforesaid for the purpose of 
building a church or school or parish house thereon, 
but instead purchased a lot five blocks westwardly 
thereof in the heart of the populated section of Col-

10 lingswood. The rector, wardens and parishioners of 
the aforesaid Protestant Episcopal Church residing 
in W estm ont also refused to avail themselves of the 
opportunity of utilizing the lands aforesaid for 
church and school purposes, but instead acquired a 
site for a church in another part of Westmont. Some 
of the complainants offered to acquire more land 
from  the estate of J. Ogden Cuthbert, deceased, for 
the use of the parishioners, rector, wardens and 
vestrymen residing either in Collingswood or West-

2.0 mont, but notwithstanding that offer the parishion-
ers, rectors, wardens and vestrymen refused to ac-
cept the lands to be used and held by them upon the 
trust set forth in the deed aforesaid. The rector, 
wardens and vestrymen o f Grace Church of Haddon- 
field, N. J., abandoned the lands for the reason that 
the trust was incapable and impracticable of execu-
tion in accordance with the intention of the donor, 
J. Ogden Cuthbert, deceased, as expressed in the 
aforesaid deed, and furthermore, refused to carry 

30 out the intentions of the donor.

6. W hen the rector, warden and vestrymen re-
fused to carry out the provisions of the trust in the 
aforesaid deed and expressed their desire to aban-
don the lands aforesaid to some of the complainants, 
the trustees of the estate of J. Ogden Cuthbert of-
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fered to accept a reconveyance of the aforesaid lands 
from the Grace Church of Haddonfield, N . J., and 
in place thereof offered to contribute to the fund of 
said church the sum of $1000.00. The rector, warden 
and vestrymen of said church refused to accept the 
offer of the trustees aforesaid on the advice of coun-
sel.

7. Notwithstanding the condition imposed upon 
the aforesaid conveyance by the said J. Ogden Cuth- jo  
bert, deceased, and in violation of the terms thereof 
the rector, wardens and vestrymen of Grace Church
of Haddonfield, N . J., did on the 25th day of March, 
1925, grant and convey by deed of that date the 
premises above described unto Arthur Y . McNeill, 
senior warden of said Grace Church of Haddonfield,
N. J. Said deed was recorded in the office of the 
Register of Deeds of Camden County in Book 583 
of Deeds, page 460.

20
8. The deed from  J. Ogden Cuthbert to the rector, 

warden and vestrymen of Grace Church, Haddon- 
neld, N. J., was for the nominal consideration o f  
one dollar and was intended as a g ift to the afore-
said rector, warden and vestrymen to be used by  
them in the manner prescribed in said deed. In 
violation of the trust provisions contained in said 
deed the rector, warden and vestrymen conveyed 
said premises for a consideration of one thousand 
dollars and the payment by the said Arthur Y . Me- 30  
Neill o f taxes and assessments and legal expenses 
involved in the transfer of title from  the rector, war-
den and vestrymen of Grace Church of Haddon- 
held, N. J., to defendant, Arthur Y . McNeill. The 
conveyance was made contrary to the intension o f

e &rantor, J. Ogden Cuthbert, deceased, as ex-
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pressed in deed recorded in the office of the Register 
o f Deeds of Camden County in Book 120, page 171 
He never permitted the trustees under said deed to 
accept a money consideration for any conveyance 
made by them, and furthermore, he insisted that any 
conveyance made by said trustees must be in ac-
cordance with and limited by the powers conferred 
on them by the aforesaid deed. The rector, warden 
and vestrymen aforesaid were limited to a convey-

10 anee either to any parish in the Protestant Epis 
copal diocese of New Jersey or to the trustees of 
the Episcopal Fund of the Diocese of New Jersey 
to the use of said parish.

9. Defendant, Arthur Y. McNeill, et ux., by deed 
dated the 18th day of October, 1926, and recorded in 
the office of the Register of Deeds of Camden County 
in Book 642 of Deeds, page 332, and for a consid-
eration of one dollar granted and conveyed unto

20 Laurence Crombie the premises aforesaid.

10. The said Laurence Crombie was a straw man 
for defendant, Arthur Y. McNeill, and on the same 
day, October 18th, 1926, he conveyed the premises 
in question unto Collingswood Extension Realty Co. 
for a consideration of thirty thousand dollars. Said 
deed is recorded in the office of the Register of Deeds 
of Camden County in Book 642 of Deeds, page 333. 
The consideration for said deed was paid by com-

30 plainant, Collingswood Extension Realty Co. to Ar-
thur Y. McNeill.

11. Said conveyances were not only made in di-
rect violation of the condition imposed by the 
grantor, J. Ogden Cuthbert to the original donee, 
hut in violation of the trusts and confidences which
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the rector, warden and vestrymen of Grace Church 
of Haddonfield, N. J., imposed in defendant, Arthur 
Y. McNeill. By means of said conveyances defen-
dant, Arthur Y. McNeill was able to make a secret 
profit of upwards of twenty-eight thousand dollars. 
During the pendency of proceedings for the pur-
pose of acquiring a deed from the rector aforesaid, 
Arthur Y. McNeill negotiated with Collingswood Ex-
tension Realty Co. for the sale to it of lands in ques-
tion for thirty thousand dollars. The moneys 10 
realized from a private sale of the premises in ques-
tion by defendant, Arthur Y. McNeill, became the 
property of complainants, heirs at law of J. Ogden 
Cuthbert, deceased, and is now claimed by them.

12. On the 18th day of October, 1926, Collings-
wood Extension Realty Co. executed and delivered 
unto Laurence Crombie a bond and mortgage to se-
cure the sum of twenty-four thousand dollars as 
part payment for the lands in question. Said mort 20 
gage is recorded in Book 295 of Mortgages, page 397. 
Said mortgagee was immediately assigned for the 
nominal consideration of one dollar unto Arthur Y. 
McNeill, which assignment is recorded in said Reg-
ister of Deeds office in Book 72 of Assignments, page 
61. The complainants aforesaid claim to be entitled 
to an assignment of this mortgage to them for the 
reason that the rector, warden and vestrymen afore-
said, when they refused to execute the trust of the 
aforesaid deed lost all rights to the lands aforesaid. 30

13. The deed of conveyance referred to in para-
graph 10 and the mortgage referred to in paragraph 
12 were fraudulently obtained by the said Arthur Y. 
McNeill and in direct violation of the terms and con- 

itions of the trust deed. When complainants
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learned that the rector, wardens and vestrymen of 
Grace Church were intending to convey the prem-
ises in question in violation of the intention of the 
original donor, J. Ogden Cuthbert, they made in-
quiry from the Bishop and other officers of the Dio-
cese of the Protestant Episcopal Church of New 
Jersey whether they had the right to sell the prem-
ises at private sale. Complainants were never given 
a satisfactory answer nor were they informed that 

10 the rector, warden and vestrymen of Grace Church 
had actually agreed to sell the premises in question 
to its senior warden, Arthur Y. McNeill, or to any 
other person. All negotiations for the sale of the 
premises in question were had without the knowl-
edge of those complainants who are the heirs at law 
of J. Ogden Cuthbert, deceased.

14. Complainants suspected that defendant, Ar-
thur Y. McNeill might obtain a personal advantage 

20 from the sale of the aforesaid lands so they voiced 
their objection to a private sale of the premises in 
no uncertain terms. They informed the rector and 
vestrymen aforesaid that it was even impossible for 
them to convey the lands to the complainants, who 
were rightfully entitled to the same, for a money 
consideration, and that the trust deed did not give 
the rector, warden and vestrymen aforesaid the 
power of alienation except to another incorporated 
parish of the Protestant Episcopal Diocese of New 

30 Jersey, or to the trust fund of the aforesaid dio-
cese in trust for an incorporated parish in which 
the lands lie to be used for school and church pur-
poses only. Notwithstanding the objections of com-
plainants and without their knowledge, the rector, 
warden and vestrymen aforesaid proceeded to sell 
the lands to defendant, Arthur Y. McNeill, senior
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warden of Grace Church and one of the wardens en-
trusted with the duty of carrying out the trust pro-
visions of the deed from J. Ogden Cuthbert, de-
ceased. It was not until just prior to the filing of 
this bill that complainants learned the true sales 
price of the lands in question.

15. Defendants, rector, warden and vestrymen of 
Grace Church of Haddonfield, N. J. and defendant, 
Arthur Y. McNeill, utterly failed to carry out the 10 
provisions of the trust deed of the donor, J. Ogden 
Cuthbert, and caused a lapse or total failure of the 
purposes and uses for which the lands in question 
were intended by the original donor, J. Ogden Cuth-
bert, deceased.

16. Complainant, Collingswood Extension Realty 
Co. relied on the representations of defendant, Ar-
thur Y. McNeill to the effect that he would be able
to convey the premises in question to it free from 20 
any claims which the heirs at law of J. Ogden Cuth-
bert, deceased, might have against the premises in 
question. Notwithstanding the representation the 
heirs at law are now claiming the title in fee simple 
to the lands in question so purchased by it. Nego-
tiations for the purchase of the lands in question 
for $30,000.00 from defendant, Arthur Y. McNeill, 
were had with him by said complainant, Codings *’■ 
wood Extension Realty Co., since the early part of 
1924. By reason of the claims of the heirs at law 30 
of J. Ogden Cuthbert, deceased, in and to said lands, 
this complainant prays for the return of all moneys 
paid by it to defendant, Arthur Y. McNeill and the 
cancellation of the mortgage in the amount of 
$24,000.00 now held by the said Arthur Y. McNeill 
covering the lands in question. This complainant
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also offers itself ready to reconvey the aforesaid 
pr :mises to the persons as this Court shall direct.

17. Edward L. Katzenbach, attorney general of 
New Jersey, is made a complainant in this suit by 
reason of his visitation over public charities in this 
State.

Complainants are without adequate remedy at law 
10 and therefore pray:

1. That the lands described in paragraph 1 of this 
complaint be reconveyed to the heirs at law of J. 
Ogden Cuthbert, deceased.

2. That the mortgage now held by Arthur Y. Me* 
bleill be cancelled of record or be assigned to the 
heirs at law of J. Ogden Cuthbert, deceased.

20 *T That Arthur Y. McNeill pay over to Collings- 
wood Extension Realty Co. all moneys received from 
it on account of the purchase price of the aforesaid 
lands.

4. That a resulting trust be declared in the afore-
said premises in the heirs at law of J. Ogden Cuth-
bert, deceased.

5. That Arthur Y. McNeill and the rector, warden 
30 and vestrymen of Grace Church of Haddonfield,

N. J., who are the defendants to this suit may an-
swer this bill and each statement therein made.

6. That a writ of subpoena may issue commanding 
said defendants to answer this bill of complaint and 
to abide by such decree as this Court may make in 
the premises.
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7. That complainants may have such other and 
further relief as they may be entitled to and as the 
premises may warrant.

And complainants will ever pray, etc.
P h il ip  W e n d k o s ,

Solicitor for and of Counsel 
with Complainants.

10

20

30
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AMENDMENT.

IN CHANCERY OF NEW JERSEY.

Between
J. B l ai r  Cu t h b e r t , et 

als., COLLINGSWOOD EX-
TENSION Re a l t y  Co ., a 
corporation, E d war d  
L. K a t z e n b a c h , Attor-
ney General of New 
J ersey,

Complainants, 
and

„  A r t h u r  Y. M c Ne il l , et
^  als., Rector , W ar den s  

a n d  V e s t r y me n  o f  
Gr ace  Ch u r c h  o f  H ad - 
d o n f ie l d , N. J.,

Defendants.

On Bill, &c. 
Amendment.

The hill of complaint filed herein is hereby 
amended as follows:

30 Paragraph 17 of the hill shall read:
Edward L. Katzenbach, Attorney General of New 

Jersey is made a party defendant to this suit by 
reason of his right of visitation over public charities 
in this State.

To paragraph 5 of the prayer in said bill shall be 
added the name of Edward L. Katzenbach, Attorney
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General of the State of New Jersey, as a party de-
fendant to this suit.

P h il ip  W e n d k o s ,
Solicitor for and of Counsel 

with Complainants.

NOTICE OF LIS PENDENS.

IN CHANCERY OF NEW JERSEY.

Between
J. B l ai r  Cu t h b e r t , et 

als., COLLINGSWOOD EX-
TENSION Re a l t y  Co ., a 
corporation, E d wa r d  
L. K a t z e n b a c h , Attor-
ney General of New! 
Jersey,

Complainants, 
and

A r t h u r  Y. M c N e il l , et 
als., Recto r , W a r d e n s  
a n d  V e s t r y me n  o f  
Gr ac e  Ch u r c h  o f  H ad - 
DONFIELD, N. J.,

Defendants.

20
On Bill.

Notice of Lis 
Pendens.

30

To Whom it May Concern:

Notice is hereby given of the pendency of a suit 
in the Court of Chancery in the State of New Jersey
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entitled as above, the general object of which is to 
set aside the conveyance made by Lawrence Crombie 
to Collingswood Extension Realty Co., which con-
veyance is recorded in the office of the Register of 
Deeds of Camden County in Book 642 of Deeds, page 
333; to declare the mortgage invalid made by Col-
lingswood Extension Realty Co. to Lawrence Crom- 
bie, recorded in the office of the Register of Deeds of 
Camden County in Book 295 of Mortgages, page 397, 

|Q which mortgage was assigned to Arthur Y. McNeill 
and recorded in Book 72 of Assignments, page 61, 
and declare a resulting trust in the premises de-
scribed in the conveyance to Collingswood Exten-
sion Realty Co., recorded in the office of the Register 
of Deeds of Camden County in .Book 642 of Deeds/ 
page 333, on behalf of the following complainants, 
to wit:

J. Blair Cuthbert, T. Percival Cuthbert, Flora 
Bowden Lum, Hannah C. Ebert, Louisa Hopkins, 

20 Edgar Cuthbert, George C. Gillespie, Anna C. Boyd, 
Mary Cuthbert Rue, Marguerite. Nickerson, Charles 
W. Cuthbert and Gladys Cuthbert Raines, the heirs 
at law of J. Ogden Cuthbert, deceased.

P h i l ip  W e n d k o s ,
Solicitor for Complainants.

30
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Rector, Wardens and Vestrymen of Grace 

Church in Haddonfield and of Arthur 
Y. McNeill

AMENDED AND SUPPLEMENTAL ANSWER 
OF THE RECTOR, WARDENS AND 
VESTRYMEN OF GRACE CHURCH 

IN HADDONFIELD AND OF
ARTHUR Y. McNEILL. 10

IN CHANCERY OF NEW JERSEY.

Between
J. B la ir  Cu t h b e r t , et 

als.,
Complainants,

and
A r t h u r  Y. M c Ne il l , et 

als.,
Defendants.

On Bill, &c.
Amended and Supple-

mental Answer of 
the Rector, War-
dens and Vestry- 20 
men of G r a c e  
Church in Haddon-
field and of Arthur 
Y. McNeill.

The rector, wardens and vestrymen of Grace 
Church in Haddonfield (hereafter called Grace 
Church) a religious corporation of the State of New 30 
Jersey, and Arthur Y. McNeill, for an amended and 
supplemental answer to the bill of complaint in the 
above cause, say:

1. They admit the allegations of paragraph 1, ex-
cept that they refer to the deed of conveyance in
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Church in Haddonfield and of Arthur 
Y. McNeill

question for an accurate description of the prem-
ises conveyed.

2. They admit the allegations of paragraph 2, ex-
cept that they deny that the conveyance operated 
as a private gift but on the contrary allege that

10 its effect was to create a public charity or trust.

3. Defendants have no knowledge or information 
sufficient to form a belief as to the allegations of 
paragraph 3, except that they deny that the com-
plainant, Edgar Cuthbert, is a vestryman of Grace 
Church, and further deny that the complainant, Col- 
lingswood Extension Realty Co., is an heir of said 
Joseph Ogden Cuthbert; and they leave complain-
ants to their proofs of said allegations.

20
4. Defendants have no knowledge or information 

sufficient to form a belief as to the allegations of 
paragraph 4 and, therefore, deny the same, except 
that defendants admit that it was impossible for 
Grace Church to pay taxes assessed against said 
property and that the same remained unpaid for 
many years.

5. Paragraph 5 is denied, except that defendants
30 admit that Grace Church accepted the gift of said

land and received the same subject to the trust re-
strictions expressed in the deed of the donor, but 
that it was not possible at any time thereafter to 
devote the lands in question to the purpose of build-
ing a church or school or parish house thereon.

6. Paragraph 6 is denied.
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Rector, Wardens and Vestrymen of Grace 

Church in Haddonfield and of Arthur 
¥. McNeill

7. Answering paragraph 7, defendants admit the 
conveyance to the defendant, Arthur Y. McNeill, 
which conveyance was pursuant to an order of this 
Court, duly made and entered in a certain cause 
prosecuted under authority of Chapter 152 of the 
Session Laws of 1905 and the Acts amendatory 
thereof and supplemental thereto. All the remaining 10 
allegations of paragraph 7 are denied.

8. Answering paragraph 8, defendants admit the 
conveyance by Joseph Ogden Cuthbert to Grace 
Church, which conveyance created a public charity 
or trust. Defendants admit the conveyance to the 
defendant, Arthur Y. McNeill, by Grace Church of 
said property, for the consideration stated, which 
consideration and conveyance, after a full disclosure
of McNeill’s relation to Grace Church, as its senior 20 
warden, was expressly approved by order of this 
Court. All the remaining allegations of said para-
graph are denied.

9. Paragraph 9 is admitted.

10. Paragraph 10 is admitted. .

11. Paragraph 11 is denied. The reconveyance of 
said property by the defendant, Arthur Y. McNeill, 30 
was made two years and a half after his offer to 
purchase same had been accepted by Grace Church, 
during which period the re-sale value of said prop-
erty greatly increased as the result of the building
evelopment of the neighboring territory, the con- 

s ruction of a wide boulevard running into Haddon
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Avenue on the north, and almost immediately ad-
joining the said property on its west side, and of 
the real estate boom throughout Camden County.

12. The execution of the mortgage and assign-
ment of the same referred to in paragraph 12, are

10 admitted. All other allegations of said paragraph 
are denied.

13. These defendants have no knowledge or in-
formation as to any inquiries made by complainants 
to the Bishop and other officers of the Diocese of 
the Protestant Episcopal Church of New Jersey, 
relative to the proposed sale of the said property 
and neither admit nor deny the same but leave com-
plainants to their proof thereof. All the other al-

20 legations o f ‘said paragraph are denied.

14. Paragraph 14 is denied. No objection with 
regard to the aforesaid sale of this property by 
Grace Church was ever voiced by any of the com-
plainants prior to the completion of said sale or at 
any time thereafter, with the single exception that 
the complainant, J. Blair Cuthbert, by letter dated 
June 10, 1925, questioned the legality of the said 
sale. His objections were taken up with him by

30 counsel for the defendant, Arthur Y. McNeill, and 
nothing further was heard from said complainant 
thereafter until the bringing of this suit. Defen 
dants say further that, at the time the aforesaid 
agreement of sale of the said property by these de-
fendants was entered into, the complainant, Edgar 
Cuthbert, one of the heirs of the donor, Joseph
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Ogden Cuthbert, was a vestryman of said corpor-
ation and attended the meeting of the vestry at 
which the said sale was approved and voted in favor 
of such approval.

15. Paragraph 15 is denied.

16. Paragraph 16 is denied.

F ir st  A f f ir ma t iv e  De f e n se  t o  the  B ill  o f  
Com plaint .

Complainants, heirs of Joseph Ogden Cuthbert, 
have no standing at law or in equity to attack the 
said conveyance by the Grace Church to the defen-
dant, Arthur Y. McNeill, such heirs having no righc 
or interest by way of reverter or otherwise in or to 20 
the lands so conveyed.

Se c o nd  A f f ir ma t iv e  De f e n se  t o  the  B ill  o f  
Com plaint .

The said conveyance by Grace Church to the de-
fendant, Arthur Y. McNeill, was pursuant to the 
lawful order of this Court and valid and binding 
upon the complainants.

|  30
Th ir d  A f f ir ma t iv e  De f e n se  t o  the  B il l  o f  

Complaint .

The said conveyance by Grace Church was pur-
suant to the doctrine of cy pres and effected a law-
ful conveyance of the said premises.
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F o u r t h  A f f ir ma t iv e  De f e n se  t o  t h e  Bil l  of  
Com pl ai nt .

The complainants, and each of them, are in laches.

F ift h  A f f ir ma t iv e  De f e n se  t o  t h e  Bil l  of  
10 Com pl ai nt .

The complainant, Collingswood Extension Realty 
Company, is estopped from claiming the relief 
sought.

Six t h  A f f ir ma t iv e  De f e n se  t o  t h e  Bil l  of  
Com pl ain t .

20

30

Said bill of complaint is scandalous, impertinent 
and argumentative and should he dismissed.

By way of further answer to the hill of complaint 
herein, these defendants say:

Immediately following the hearing of this case oa 
February 9, 1927, before Honorable E. B. Learning, 
one of the Vice-Chancellors of this Court, the ques-
tion having been raised at said hearing as to the 
right of the defendant, Arthur Y. McNeill, to retain 
as against the defendant, Grace Church, part or all 
of the profits earned by him on his re-sale of the 
af oresaid property to the complainant, Collingswood 
Extension Realty Company, and the said Arthur Y. 
McNeill, desiring to promptly dispose of any pos-
sible issue between Grace Church and himself there-
upon offered to transfer to Grace Church all the net 
profits earned by him on the said re-sale, and to 
effect the said purpose at once executed and deliv-
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ered to Grace Church an assignment of the $24,000 
purchase-money mortgage made by said Collings- 
wood Extension Realty Company to Laurence Crom- 
bie and by Laurence Crombie assigned to the defen-
dant, Arthur Y. McNeill, and at the same time de-
livered to Grace Church the following letter, viz :

“ February 9,1928.
The Rector, Wardens & Vestrymen of Grace 
Church in Haddonfield, Haddonfield, New Jer-
sey.
Gentlemen:

At the hearing of the suit brought by the 
Cuthbert heirs to,attack the conveyance to me 
of the Collingswood lot, formerly owned by the 
Church, the question of the validity of this con-
veyance was raised as between the Church and 
myself.

I do not want the slightest question to remair 
m regard to such a transaction, and although 1 
am advised by my counsel that my liability, ii 
any> is probably confined to the difference be-
tween what had been previously offered by the 
Collingswood Realty Company for this land, 
to wit: $6,000., and the price which I paid, plus 
expenses, or approximately $2500., under the 
circumstances I do not care to accept any profit 
ou of the property and I accordingly propose 
to turn over to the Church the entire net profits

$30 000 from my re"sale of the Pr °Perty for

10

20

30

I am, therefore, handing to your Junior War-
this letter> an assignment of the 

4̂,UUU purchase money mortgage made by the 
collingswood Extension Realty Company, which
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is in default and subject to call. I furthermore 
propose, as soon as all expenses are determined, 
to remit to your body in cash, the balance of 
the net profits resulting from my re-sale.

Very truly yours,
ARTHUR Y. McNEILL.”

And the defendant, Grace Church, shows that it 
has accepted the said assignment of the mortgage 
above referred to and the said agreement in full 
discharge of any claims which it had or might have 
had against the said Arthur Y. McNeill and that it 
has now no claim of any kind whatsoever against 
the said last named defendant.

St ar r , Summ eril l  & Ll o yd ,
Lo u is  B. Le Du c ,

20 S olicitors fo r  R ector, Wardens
and V e stry m e n  o f Grace Church 
in H addonfield and o f Arthur Y. 
M cN eill, resp ectively .
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EEPLY.

IN CHANCEEY OF NEW JEBSKY

J. Bl a ir  Cu t h b e r t , et 
als.,

Complainants,
v.

Ar t h u r  Y. Mc Neill , et 
als.,

Defendants.

10

On Bill, etc.
Eeply.

1* Complainants join issue with all the allegations 20 
and defenses of the amended answer of the defen-
dants.

2. Complainants deny that defendants rectof, 
wardens and vestrymen of Grace Church are en-
titled to the proceeds of the sale of the locus in quo 
made by defendant, Arthur Y. McNeill, to Collings- 
wood Extension Eealty Company.

3. The assignment of the mortgage of $24,000.00 ™ 
made by defendant, Arthur Y. McNeill, to the de- 
tendant rector, wardens and vestrymen of Grace 
Church, is void.

4. The order of the Court of Chancery entered in 
a certain cause prosecuted under authority of Ch. 
152, P. L. 1905, is invalid.
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5. Said order was obtained without disclosing to 
the Court all the information to which the Court was 
entitled for the purpose of granting the order re-
ferred to in paragraph 7 of the amended answer. 
Said order was fraudulently obtained.

6. The order of this Court approving the sale of 
the locus in quo to defendant, Arthur Y. McNeill, is 
not binding on the complainants, the heirs at law of

10 Joseph Ogden Cuthbert, because no provision is 
made in the aforesaid statute Ch. 152, P. L. 1905, for 
giving these complainants notice of the proceedings 
undertaken by these defendants.

7. These complainants have not been brought in-
to Court either by subpoena or substituted service 
directed by this Court so that the findings of this 
Court in the proceedings referred to in paragraph 
7 of the amended answer would affect the rights or

20 interests of these complainants; no provision is 
made in the Ch. 152, P. L. 1905, for bringing com-
plainants in court.

8. In the absence of these complainants in the 
Court of Chancery at the time the order of this 
Court was made in the aforesaid proceedings it was 
a nudum pactum, void and of no effect on these com-
plainants.

30 9. The interests of the defendant, Grace Church,
were not promoted by a sale of the locus in quo.

10. Said statute Ch. 152, P. L. 1905, and the 
amendments thereof and the supplements thereto 
are unconstitutional in that they impair the obliga-
tions imposed by Joseph Ogden Cuthbert on the rec-
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tor, wardens and vestrymen of Grace Church, Had- 
donfield, N. J.

11. In the aforesaid proceedings no application
was made by these defendants to apply to the pro-
ceeds cy-pres the intention of the donor, Joseph Og-
den Cuthbert. The deed of the said Joseph Ogden 
Cuthbert expressly prohibits the application of the 
lands conveyed thereby to the Grace Church for pur-
poses other than those mentioned. 10

12. The above order of this Court having been 
entered in the proceedings to which these complain-
ants were not parties, is not available to defendants 
for the purpose of barring complainants their right 
to a decree in these proceedings.

13. The petition of the rector, wardens and vestry-
men of Grace Church, Haddonfield, filed for the pur-
pose of being permitted to sell the locus in quo free 20 
of the trust provisions imposed by Joseph Ogden 
Cuthbert, does not disclose a cause of action which
may form the foundation or basis of a decree of this 
Court.

Ph il ip  W e n d k o s ,
Solicitor for Complainants.

30
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PETITION TO BE MADE A PARTY 
DEFENDANT.

IN CHANCERY OF NEW JERSEY.

IQ Between
J. Bl a ir  Cu t h b e r t , et 

aïs., COLLINGSWOOD E X -
TENSION Re a l t y  C o ., a 
corporation, Ed war d  
L. K a t ze n b a c h , Attor-
ney General of New 
Jersey,

Com plainants, 
and .

2Q Arthur  Y. Mc Neil l , et 
als., Re c t o r , W ar de ns  
a n d  Ve s t r y me n  o f  
Gr ac e  Church  o f  Had - 
d o n f ie l d , N. J.,

D efen d a n ts .

T o the H on ora ble, E d w in  R o b ert W alker, Chan- 
2Q cellor o f  the. S ta te o f  N ew  J e r s e y :

The petition of The Trustees of the Episcopal 
Fund of the Diocese of New Jersey, a religious cor-
poration of the State of New Jersey, respectfu y 
shows that:

1. Heretofore a hill of complaint was filed in the

On Bill, &c. 
Petition to Be Made 
a Party Defendant.
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above-entitled cause, seeking to compel the re-con-
veyance of the lands and premises more particularly 
mentioned and described in said bill of complaint 
to the heirs at law of J. Ogden Cuthbert, deceased, 
who are parties complainant herein; and also pray-
ing that the mortgage now held by Arthur Y. Mc-
Neill covering said premises be cancelled of record 
or be assigned to the said heirs at law of the said 
J. Ogden Cuthbert, deceased; and also praying that 
the said Arthur Y. McNeill pay over to Codings- 10 
wood Extension Realty Company all moneys re-
ceived from it on account of the purchase price of 
said lands; and further praying that a resulting 
trust be declared in the aforesaid premises in the 
heirs at law of J. Ogden Cuthbert, deceased.

2. That petitioner has an interest in the subject 
matter of this suit, in that it has an estate in expec-
tancy in said lands and premises by virtue of the 
conveyance thereof executed and delivered by J. 20 
Ogden Cuthbert on October 19th, 1895, and recorded 
in the office of the Register of Deeds of Camden 
County in Book 120 of Deeds, page 174, &c., wherein 
and whereby said conveyance was made upon the 
following trusts:

“ In trust, nevertheless, that they the said par-
ties of the second part, their successors and as-
signs* shall and will hold the said land and 
premises to the use of the Protestant Epsicopal 
Church in the diocese of New jersey, to be used 30 
only for and as a site for a chapel, school house, 
mission, parish building, or other use of said 
Protestant Episcopal Church in the said diocese, 
and that the said parties of the second part shall 
have power to grant and convey said lands and 
premises to any parish of said Protestant Epis-
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copal Church in said diocese within whose 
bounds said land and premises may come to lie 
by its proper title, if incorporated, and by apt 
words of conveyance or may in the same event 
convey said lands and premises to the trustees 
of The Episcopal Fund of the Diocese of New 
Jersey for the use of said parish.”

3. Petitioner should have been made a party de- 
^  fendant herein because of its aforesaid interest in

the subject matter of this suit.

4. Petitioner only recently came into actual knowl-
edge of the pendency of this suit and, therefore, be 
came informed of its interest in the outcome thereol

20

Your petitioner, therefore, prays that it may be 
made a party defendant to the bill of complaint filed 
herein.

H o war d  East wo o d, 
Solicitor of Petitioner.

Sta t e  o f  Ne w  Je r s e y, \ s§ 
Co u n t y  o f  Bu rl ing ton , j

30

W al t e r  E. R obb, being duly sworn according to 
law, on his oath deposes and says:

1. I am one of the trustees of “ The Trustees of 
the Episcopal Fund of the Diocese of New Jersey, 
a religious corporation under the laws of the State 
of New Jersey, and am also secretary and treasurer 
of the board of trustees of said corporation; that I 
have read the foregoing petition and the matter̂
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and things therein set forth are true to the best of 
my knowledge and belief and particularly is it true 
that heretofore a bill of complaint was filed in the 
above-entitled cause, seeking to compel the re-con- 
veyance of the lands and premises more particularly 
mentioned and described in said bill of complaint to 
the heirs at law of J. Ogden Cuthbert, deceased, who 
are parties complainant herein; and also praying 
that the mortgage now held by Arthur Y. McNeill 
covering said premises be cancelled of record or be j q  
assigned to the said heirs at law of the said J. Ogden 
Cuthbert, deceased; and also praying that the said 
Arthur Y. McNeill pay over to Collingswood Exten-
sion Realty Company all moneys received from it on 
account of the purchase price of said lands; and fur-
ther praying that a resulting trust be declared in 
the aforesaid premises in the heirs at law of J. Og-
den Cuthbert, deceased.

2. That the said trustees of the Episcopal Fund of 20 
the Diocese of New Jersey claims to have an in-
terest in the subject-matter of this suit on the ground 
that it has an estate in expectancy in the lands and 
premises described in said bill of complaint, which 
were conveyed as more particularly mentioned and 
set forth in the foregoing petition upon the trusts 
therein recited.

3. The Trustees of the Episcopal Fund of the Dio-
cese o New Jersey should have been made a party 30 
•Ĝ n anf herein because of its aforesaid interest
ln the subject-matter of this suit.

4. That only recently knowledge came to the said 
us ees of the Episcopal Fund of the Diocese of 
w Jersey of the pendency of this suit and only
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then did they become aware of their interest in the 
outcome of said litigation.

IN CHANCERY OF NEW JERSEY.

Between \
J. Bl a ir  Cu t h b e r t , et \ 

als., Co l l ing swo o d  Ex- I 
t e n s io n  Re a l t y  Co ., a I 
corporation, Ed war d  /
L. K a t ze n b a c h , Attor- /  
ney General of New On Bill, &c.
Jersey, \ Petition to Be Mftd

Complainants, /  a Party Defendant, 
and I Order.

A rthur  Y. Mc Neil l , et\ 
als., Re c t o r , W ar de ns  
a n d  V e s t r yme n  o f  
Gr ac e  Church  o f  Had-

A  petition having been filed by the Trustees of 
the Episcopal Fund of the Diocese of New Jersey,

Wal t e r  E. Robb.

Sworn and subscribed to before me this day 
of March, A. D. 1928.

10 ORDER.

Defendants.
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whereby it appears that subsequent to the filing of 
the bill of complaint herein, knowledge of the pen-
dency of this suit came to petitioner, and petitioner 
has an interest in the subject-matter of this suit, 
and will be affected by the decree that may be made 
herein.

It appearing that due notice of this application 
has been given to all parties to the bill of complaint 
filed herein; and the Court having read and con-
sidered the petition and affidavit thereto annexed 10 
and the Court having heard argument of counsel 
and duly considered the matter, it being satisfied of 
the truth of the matters in said petition contained, 
and the said Trustees of the Episcopal Fund of the 
Diocese of New Jersey, has an interest or title in 
said premises mentioned and described in the bill
of complaint, which the decree in this Court will 
affect.

It is, on this 2nd day of April, 1928, ordered that 
the said Trustees of the Episcopal Fund of the Dio- 
cese of New Jersey, be made a party defendant to 
the bill of complaint filed in this cause:

It is further ordered that the Trustees of the 
piscopal Fund of the Diocese of New Jersey serve 

true but uncertified copies of this order on all of 
the parhes to the bill of complaint filed herein with-

J /  i°f  thl,s order> and that it have 3 days after 
__ i—• * e hereof to file its answer to the bill of com-
plaint herein.

20

Respectfully advised, 30
E. B. Le am in g ,

V. C.
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ANSWER OF TRUSTEES OF THE EPISCOPAL 
FUND OF THE DIOCESE OF NEW 

JERSEY.

IN CHANCERY OF NEW JERSEY.

10 ______

20

Between
J. Bl a ir  Cu t h b e r t , et 

als.,
Complainants,

and
A rt hur  Y. Mc Ne il l , et 

als.,
Defendants.

On Bill, &c. 
Answer of Trustees 

of the Episcopal 
Fund of the Diocese 
of New Jersey.

Defendant, Trustees of the Episcopal Fund of the 
Diocese of New Jersey, a religious corporation of 
the State of New Jersey, answering the bill of com-
plaint herein, says:

1. It admits the allegations of paragraph 1.

30 2. It admits the allegations of paragraph 2, ex-
cept that it denies that the conveyance in question 
operated as a gift, but alleges that it was intended 
to create a public charity or trust.

3. It has no knowledge or information sufficient 
to form a belief as to the allegations of paragrap
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3; and, therefore, leaves complainants to prove said 
allegations.

4. It has no knowledge or information sufficient to 
form a belief as to the allegations of paragraph 4, 
and, therefore, leaves complainants to prove the 
same.

5. Paragraph 5 is denied, except that defendant JQ 
is informed in such manner that it believes it to be 
true that Grace Church accepted the title of said 
land subject to the trusts expressed in the deed 
therefor, but it was impossible thereafter to actually 
devote said lands* to the purpose of building a 
church or school or parish house thereon.

6. Defendant has no knowledge or information 
sufficient to form a belief as to the allegations of 
paragraph 6, and, therefore, leaves complainants 20 
to prove same.

7. Defendant admits the conveyance to the defen- 
ant Arthur Y. McNeill, alleged in paragraph 7 of 
e 11 of complaint, but insists that said conveyance 

was pursuant to an order of this Court duly made 
and entered in compliance with the statute of the

 ̂ rn GW Jer.se7  *n su°h case made and pro- 
vi e . The remaining allegations of paragraph 7 
are denied. ™

• Defendant admits that portion, of the allega- 
ons o paragraph 8 setting forth conveyance by 

^ .en to Grace Church. It also ad-
S  •n1COnV?yan<3e t0 the defendant, Arthur Y. 

eill, by said Grace Church, but insists that said
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conveyance by Grace Church to said Arthur Y. Me 
Neill was duly approved by order of this Court and 
Bishop and Standing Committee of the Diocese of 
New Jersey. The remaining allegations of said 
paragraph 8 are denied.

9. It admits paragraph 9.

10 10. It admits paragraph 10.

11. It denies paragraph 11 and further alleges 
that since the filing of the bill of complaint herein 
it has been informed in such a manner that it be-
lieves it to be true that the defendant, Arthur Y. 
McNeill, has made an offer to said Grace Church 
to turn over all of the moneys received from the 
sale of said premises by him, less his expenses in 
connection with perfecting the title thereto, which

¿0 offer has been accepted by the officials of said Grace 
Church.

12. It admits the execution of the mortgage and 
the assignment thereof mentioned in paragraph 12. 
The remaining allegations of paragraph 12 are de-
nied.

13. Defendant has no knowledge or information 
sufficient to form a belief as to allegations of para

30 graph 13, and, therefore, leaves complainants to 
their proofs of the same.

14. Defendant has no knowledge or information 
sufficient to form a belief as to the allegations of 
paragraph 14, and, therefore, leaves complainants 
to their proof of said allegations.
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15. Paragraph 15 is denied.

16. Paragraph 16 is denied.

Fir st  A f f ir ma t iv e  De f e n se  t o  the  Bill  o f  
Compla int .

That Grace Church conveyed the premises in 
question to the defendant, Arthur Y. McNeill, pur-
suant to the order of this Court, as a result of 10 
proper proceedings to obtain same, and said order is 
valid and binding upon the complainants.

Sec o nd  A f f ir ma t iv e  De f e n se  t o  the  B il l  o f  
Com plaint .

Said conveyance by Grace Church was absolutely 
lawful, and made it possible for the said Grace 
Church to carry out the trusts of the donor of said 
premises in a more practicable manner. 2q

Th ir d  A f f ir ma t iv e  De f e n se  t o  th e  B ill  o f  
Compla int .

Complainants, heirs of Joseph Ogden Cuthbert, 
have no reversionary or other right or interest in 
said premises and, therefore, are not entitled to the 
remedy they seek through their bill of complaint.

Fo u r t h  A f f ir ma t iv e  De f e n se  t o  the  B il l  o f
Compla int . ,

Complainant, Collingswood Extension Realty
ompany, is estopped from claiming the relief it 

seeks.
Ho war d  East wo o d ,

S olicitor fo r  D efen d a n t, t r u s t e e s  
o f  E p isco p a l F u n d  o f  the D io -
cese o f  N e w  J e r se y .
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TESTIMONY.

IN CHANCERY OF NEW JERSEY.

Between 
10 J. Bl a ir  Cu t h b e r t , et 

als.,
Complainants, 

and
Art hur  Y. Mc Ne il l , et 

als.,
Defendants. ,

On Bill, etc.

20 February 9,1928. 
March 12, 1928. 
April 10, 1928.

B e a m in g , V. C.

30 Ph il ip  W endkos , E sq ., for complainants.
Lo u is  B. Le Duo , E s q ., for defendant, Arthur Y. 

McNeill.
St ar r , Summerill  & Ll o yd , Esqs., for defendant, 

Grace Church of Haddonfield.
Ho war d  East wo o d , Esq ., for defendant Trustees 

o f the Episcopal Fund of the Diocese of New 
Jersey.
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The Court: If counsel are ready they may pro-
ceed, I have looked over the pleadings.

Mr. LeDuc: Did your Honor receive a stipula-
tion filed yesterday?

The Court: Yes> the files in both cases are here.

Mr. LeDuc: The stipulation as to certain facts in 
in this case?

The Court: Yes, I marked the stipulations filed.

Mr. Wendkos: If the Court please, this proceed-
ing was filed on behalf of the heirs-at-law of J. Og- 
en Cuthbert, and after giving the matter thought 

I came to the conclusion that the Collingswood Ex-
tension Realty Company would properly be a party 
detendant, and I consulted Mr. Property who repre-,20 
sents them, and he is here in their behalf, and I 
therefore move that the change be made. .

The Court: I don’t think it can be made on a 
mere motion of that kind unless it is consented to 
by everybody.

please LeDUC 1 ***S n0t agreeable to me>if tbe Court

30

Wendkos. They have come i 
and answers have been filec 
defendants they will stand ii 
tude, they have got to file ani

1 in a very different atti- 
answers to the bill.
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Mr. Wendkos: I suppose we will be obliged to 
proceed in the manner in which I began the proceed-
ings. In addition to the stipulation it was agreed 
between Mr. LeDuc and myself to introduce certain 
documentary evidence.

Mr. LeDuc: There is no objection to the offer.

Mr. Wendkos: Here is a carbon copy of a letter 
10 written by J. Blair Cuthbert to the Rector and Ves-

try of Grace Episcopal Church, June 10, 1925, and 
this is the reply to that letter written by Mr. LeDuc.

(Said letters offered in evidence and marked 
Exhibits Cl and C2.)

Mr. Wendkos: I am introducing in evidence a 
letter written by R. Bowden Sheppard from the 
Diocese of New Jersey, office of the Archbishop, 

2 0 .Trenton, New Jersey, to J. Blair Cuthbert, dated 
September 21, 1926.

(Said letter offered in evidence and marked Ex-
hibit 03.)

Mr. LeDuc: There is no objection to the offer of 
these carbon copies, but we are not, however, ad-
mitting they were necessarily received; we do admit, 
according to my understanding with Mr. Wendkos, 

20 the originals of these carbon copies were duly sent 
by the sender, Collingswood Extension Realty Com-
pany.

Mr. Wendkos: I  introduce in evidence a letter 
dated Janury 15, 1923, addressed to Mr. A. Y. c- 
Neill, 134 Kings Highway, Haddonfield, New Jersey,
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the letter having been sent by the Collingswood Ex 
tension Realty Company to him.

(Said letter offered in evidence and marked Ex-
hibit C4.)

Mr. Wendkos: Another letter over the signature 
of Arthur Y. McNeill, January 18, 1923, addressed 
to Mr. G. R. MacClelland, President, Collingswood 
Extension Realty Company.

(Said letter offered in evidence and marked Ex-
hibit C5.)

Mr. Wendkos: Another letter dated February 5, 
1923, addressed to Mr. A. Y. McNeill, 134 Kangs 
Highway, West—I suppose it is—Haddonfield, New 
Jersey, sent by the Collingswood Extension Realty 
Company.

(Said letter offered in evidence and marked Ex-
hibit C6.)

Mr. LeDuc: I am asked by Mr. Wendkos to ad-

mgswood, or to admit that the property in this suit 
was sold for $30,000. The fact itself is not disputed, 30 

ut before I admit it I object to the introduction in 
evidence of any testimony regarding the resale of, 

s property in that it is irrelevant, incompetent 
an immaterial and seeks to illicit scandalous and 
impertinent matter, and has no bearing on the issues 
stated in the pleadings in this cuse. That point has

20

•Neill, which, however, is not signed, dealing with 
certain negotiations for the sale of property in Col-
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been made to your Honor on motion to strike, and 
it has been argued.

The Court: I  will let the evidence go in.

Mr. LeDuc: As far as the fact is concerned it 
is conceded by counsel for Mr. Arthur Y. McNeill 
that the property in question was sold by him to the 
Collingswood Extension Realty Company, October 

10 18, 1296, for a purchase price of $30,000, of which 
$6,000 was paid in cash and $24,000 represented by 
a purchase money mortgage taken back at that time.

(Said letter offered in evidence and marked Ex-
hibit C7.)

Mr. Wendkos: I  am introducing in evidence a 
copy of the will of J. Ogden Cuthbert, deceased, cer-
tified by the Surrogate of Camden County.

(Said copy of will offered in evidence and marked 
Exhibit C8.)

Mr. LeDuc: No objection.

Mr. Wendkos: I think that is all I have to intro-
duce, Mr. LeDuc. This is the deed made by J. Og-
den Cuthbert, dated the 19th day of October, 1885, 
by which the premises in question were conveyed to 

^  the Ejector, Wardens & Vestrymen of Grace Church, 
^  Haddonfield, New Jersey, upon the stipulations and 

trust provisions therein contained, the deed is re-
corded in Book 120 of Deeds, page 274, in the office 
of the Register of Deeds of Camden County.

(Said deed offered in evidence and marked Ex-
hibit C9.)
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Mr. Wendkos : I offer in evidence deed from the 
church to Arthur Y. McNeill, dated the 25th day of 
March, 1925, and the certificate of record being at-
tached thereto.

(Said deed offered in evidence and marked Ex-
hibit CIO.)

Mr. Wendkos : I offer in evidence deed dated the 
18th day of October, 1926, made by Arthur Y. Me- 10 
Neill, and wife, to Lawrence Crombie, reciting a 
consideration of $1.00, with a certificate of record 
attached.

(Said deed offered in evidence and marked Ex-
hibit C ll.)

The Court: What is that for?

Mr. Wendkos: The same property, but instead 20 
of conveying the title directly to the Collingswood 
Extension Realty Company it went through a straw 
man. I offer in evidence another deed dated the 
same date, 18th of October, 1926, Lawrence Crom-
bie, single, to Collingswood Extension Realty Com-
pany, reciting a consideration of- $30,000., conveying 
the premises in question with a certificate of record 
attached.

(Said deed offered in evidence and marked Ex- 30 
hibit C12.)

Mr. LeDuc: May it please the Court, a certain 
draft of letter referred to in connection with the 
sale by McNeill to the Collingswood Extension Real-
ty Company has unfortunately been marked in evi-
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dencé ; I did not concede it, and Mr. Wendkos now 
withdraws it.

The Court : What is that ?

Mr. LeDuc : It is not signed------

The Court: What number is it?

IQ Mr. Wendkos: C7.

The Court: All right, it is withdrawn.

Mr. Wendkos : Over the objection of counsel for 
defendant this is withdrawn and I wish to have the 
right to prove it in the regular way.

The Court: Proceed.

20
Ge o r g e  R. Mac Cle ll an d , sworn.

By Mr. Wendkos:

Q. Mr. MacClelland, on February 10, 1926, were 
you the president' of the Collingswood Extension 
Realty Company?

A. Yes, sir.
Q. I show you a letter dated February 10, 1926, 

30 addressed to Mr. A. Y. McNeill—copy of a letter— 
was the original of that letter sent by you to Mr. 
McNeill ? }

A. I believe so, I have forgotten exactly, I can’t 
tell you exactly, but I believe so ; that has not been 
signed here by myself, but that is as I remember it.

Q. What do you remember about it?
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A. I remember we made Mr. McNeill that kind 
of an offer.

Q. Now, in connection with that offer was the 
letter sent embodying those terms?

A. I believe it was, a letter was sent, I can’t swear 
exactly that this was the exact letter sent to Mr. 
McNeill, I haven’t a copy with me of that letter, but 
I think our files would have that copy, wouldn’t 
they?

Q. This came from your files. \ n
A. Then that would be a copy of the letter.
Q. Did you finally purchase on those terms ?

Mr. LeDuc: Objected to as incompetent, irrel-
evant and immaterial, the deed which is in evidence 
speaks for itself.

The Court: I think the letter may go in.

Mr. LeDuc: May I cross-examine? 2q

The Court: Yes, sir.

Cross-examination.

By Mr. LeDuc:

Q- Mr. MacClelland, won’t you look at that letter 
and tell me whether it isn’t an original as distin-
guished from a carbon copy?

A. Yes, sir. 30
Q- It is not a carbon copy, is it?
A* It is not a carbon copy.

A/r̂ vr ^i° ^ink you sent the carbon copy to Mr. 
cNeill and kept the original in your files?
A. That letter____
Q. Answer the question, please. Do you think-
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you sent the carbon copy to Mr. McNeill and kept 
the original in your own files?

A. No, I think we sent the original letter.
Q. Is it your regular practice to prepare two 

originals and put one in your files and send the 
other to the person to whom it is addressed?

A. No, it is not.
Q. How do you account for the fact this is an 

original?
10 A. This letter was framed by one of the men in 

my office, and as you can see, there are various no-
tations made on here, and evidently a new letter 
drawn.

Q. Apparently this is a mere draft, isn’t it?
A. Yes.
Q. You don’t know whether it is a true copy of 

the letter sent to McNeill?
A. I can’t say.

20 Mr. LeDuc: I object to the offer of the letter in 
evidence.

By Mr. Wendkos:

Q. Mr. MacClelland, I show you a carbon copy of 
a letter dated the same date, February 10,1926, now, 
is this the copy of the original sent to Mr. McNeill?

A. I would like to see it—isn’t the copy sent to 
Mr. McNeill in evidence here? That apparently is,

3Q this carbon copy that is in our files takes in certain 
notations made in lead pencil and that is apparen y 
a copy of the letter sent to Mr. McNeill.

Q. Over the word “ president,”  is that place tor
your signature?

A. Yes, sir.
Q. Did you sign the original?
A. Yes, sir.
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Mr. Wendkos: I offer that in evidence.

The Court: That carbon copy you have just 
examined is the same as the other except it embodies 
the pencil notations?

The Witness: The pencil notations on the first 
copy are incorporated in the second; the first was 
evidently not sent, the second was sent.

Mr. LeDuc: Nlo objection to the offer of this car- . 
bon copy, my only objection was as to the suspicious 
appearance of the other exhibit.

The Court: Let it be filed.

(Said letter offffered in evidence and marked Ex-
hibit C7 in place of the other letter that was with-
drawn.)

Q. Now, I show you a carbon copy of a letter ^  
dated January 15, 1923, addressed to Mr. McNeill, 
is that a copy of a letter sent by your company to 
Mr. McNeill?

A. I believe that it is, yes, sir.
Q. Is this letter addressed to you as president of 

the company by Mr. McNeill in answer thereto, 
dated January 18, 1923—the first letter I offered 
was January 15, 1923?

A. I believe it is, yes, sir.
Q. Here' is another letter, carbon copy of letter, ^0 

dated February 5, 1923, addressed to Mr. McNeill,
is this a copy of the original you sent to Mr. Mc-
Neill?

A. I believe that it is, yes, sir.

Mr. Wendkos: Any objection?
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Mr. LeDuc: There were no objections made in 
the first instance.

Q. You signed the original sent to Mr. McNeill? 
A. Yes, sir.
Q. Have you any definite knowledge whether the 

letter of February 5, 1923, was received by Mr. 
McNeill?

j q  Mr. LeDuc: February 3, 1923.

Mr. Wendkos: I think it is the 5th.

Mr. LeDuc: Excuse me.

The Witness: I believe it was received, I think 
we received an answer declining—that price was 
later declined, that offer was later declined.

Q. That letter embodies an o ffe r  of $40. a foot? 
20 A. Yes, sir.

Q. And the offer was later declined?
A. Yes.
Q. By whom?
A. By Mr. McNeill, as I remember it.

Mr. Lloyd: If the Court please, I want to get my-
self on record—I have been substituted as solici or 
for the Rector, Wardens & Vestrymen of-Grace 
Church, Haddonfield, and in going over the answer 

30 that has been filed I think there are one or two Cor-
rections that ought to be made. On page o 
answer, in paragraph 18, “ The said McNeil u - 
ther agreed to pay, and did pay, $1,000. irrespec-
tive of whether or not he should be success u 
securing the said approval of the proposed convey- 
anno”  hp stricken out ------



D iscu ssion 47

The Court: What paragraph are you reading 
from now?

Mr. Lloyd: Paragraph 18 of the answer by the 
church.

The Court: If you want to make any changes in 
that your adversaries will have to know what they 
are to see whether there is -any objection. What 
change is it?

Mr. Lloyd: Strike out “ The said McNeill fur-
ther agreed to pay”  etc., that entire sentence.

Mr. Wendkos: I object to that.

The Court: You can’t strike it out, you might be 
privileged to amend the answer, because you may 
be bound by what you said, as evidence.

As I understand the fact to be, if 
tne Court please, the defendant McNeill did not 
agree to pay $1,000. irrespective of whether or not 
he should be successful, but did agree to pay the 
church $1000. and the other expenses if he were suc-
cessful, it is merely an erroneous statement in there.

The Court: You will have to .establish that by 
evidence. You want to amend that part of your 
answer eliminating that statement, is that correct?

Mr. Lloyd: Yes, sir.

The Court: Any objection?

Mr. Wendkos: If the Court please, Mr. LeDuc 
ana i  went over some of the testimony, to be intro-

20

30
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duced, yesterday, and if my recollection is correct 
I think that was the understanding from the read-
ing of the papers in connection with the sale by 
McNeill to the church, I may not be right about it, 
but I am speaking from memory. As a matter of 
fact, I think the allegation is correct.

Mr. Lloyd: That will develop then in the proof, 
if the Court please.

10 . . ,
The Court: Do you object to him making the

amendment to having that section 18 considered now 
amended by the statement he makes?

Mr. Wendkos: Subject to the matter of proof?

The Court: Certainly.

Mr. "Wendkos: No objection.
90 The Court: Very well, let section 18 be consid-

ered as now amended by the elimination of that 
part—the next to the last line preceding the period, 
the line below and the three words of the preceding 
line, that part eliminated, “ The said McNeill fur-
ther agreed to pay, and did pay, the sum of $1000. 
irrespective of whether or not he should be success-
ful in securing the said approval of the proposed 
conveyance.”  You may make that amendment.

Mr. Lloyd: I think that additional paragraph 
being #21 should be added, “ The Rector, Wardens 
& Vestrymen of Grace Church, H addonfield , New 
Jersey, have no knowledge or information sufficien 
to form a belief as to the allegations of r̂au 
alleged in the bill of complaint, and, if such fraud 
has been practiced that the defendant M cNeill e 
required by order of this Court to account to t e
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Rector, Wardens & Vestrymen of Grace Church, 
Haddonfield, New Jersey, for any and all profit de-
rived from the resale of the land in question.”

The Court: What is the attitude of counsel 
touching that?

Mr. LeDuc: No objection on behalf of Mr; Mc-
Neill.

Mr. Wendkos: No objection.

The Court: Very well, I will allow those amend-
ments on one condition, that the answer be redrawn 
embodying them, because there is a lot of confusion 
that arises from these amendments made at trial 
that are not embodied in the pleadings. Let an 
amended answer be filed embodying those changes. 
That is especially important because your original 
answer is not signed at all, there has been no answer 
filed by the church.

Mr. Lloyd: Then there is no necessity for that 
order of substitution.

The Court: So you will have to withdraw that 
answer exactly as this answer that has been filed, 
except with those two changes.

Mr. Stockwell: I am associated with Mr. LeDuc, 
in order to make my position clear.

10

20

30
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J. B l a ir  Cu t h b e r t , sworn.

By Mr. Wendkos:

Q. Mr. Cuthbert, what is your position with re-
spect to the estate of Joseph Ogden Cuthbert?

A. The estate of Joseph Ogden Cuthbert*is now 
closed; during the latter part of the activity of the 

\ Q estate I was trustee along with Mr, Gillespie and the 
Camden Safe Deposit and Trust Company.

Q. While you were trustee for the estate, were 
you approached by Mr. George Bergen in his life-
time?

A. Yes, I was.
Q. For what purpose?
A. Mr. Bergen represented a community of in-

terests, he represented the church, because he was 
solicitor for Grace Church, he was solicitor for 

2Q Camden Safe, and naturally the legal advisor ,of 
the trustees of the Cuthbert Estate, Camden Safe 
being the principal of the trustees, kept the books, 
etc.—they were the major trustee.

Q. Do you know whether he was a member of the 
Vestry of the Grace Church at Haddonfield?

A. He was solicitor for the church, whether he 
was a vestryman or not I don’t know; the church 
records would show that. Mr. Bergen represented 
all, it was a family affair.

3Q Q. Mr. Bergen saw you about what time?
A. I can tell you the year because it was the last 

year of the-life of Benjamin Reeve, Mr. Reeve died 
the following year, this was just before Mr. Reeve 
—Mr. Reeve was trust officer of the Camden Safe 
f*nd naturally was co-trustee.

O. Would vou sev it was about 1911 or 1912?
A Possibly, yes, I think that is about the time.
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Q. Now, what did Mr. Bergien say to you in this 
representative capacity !

A. Mr. Bergen called Mr. Gillespie and myself 
at the Camden Safe to talk over getting rid of that 
piece of ground, the church didn’t want it, and Mr. 
Bergen made a proposition------

Mr. LeDuc : I move that that be stricken out, that 
the church didn’t want it.

10
The Court: He may state what he said in that 

respect, show the entire transaction.

The Witness: The church couldn’t use i t ------

Mr. LeDuc: I object to that and move that it be 
stricken out.

The Court : Are you testifying to what he stated 1
20

Mr. LeDuc: I move that it be stricken out.

The Witness: He wanted to deed that back to 
the trustees in lieu of $1000. and he proposed to 
take that $1000. and put a memorial window in the 
church edifice about tp be erected or proposed to be 
erected in memory of Joseph Ogden Cuthbert, our 
ancestor, and the donor of that piece of ground.

Q. That was the church at Haddonfield. ^
A. Yes, and Mr. Reeve agreed and so did I, 

thought it was very nice, and about that time Mr. 
Alexander Wood—strange to say that all the gen-
tlemen connected in the case at that time are now 
dead except myself, I 'am  the sole survivor of all 
the main interests at that time, and for that reason 
I wish to be explicit, I feel the responsibility. We
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were about to accept Mr. Bergen’s proposition to 
take back that lot and turn over $1000. of the estate’s 
money to the church to be used by the vestrymen 
in this memorial window, or any other way, per-
haps, the church wished to use it, and about that 
time Mr. Alexander Wood, then president of the 
Camden Safe, happened to look in Mr. Reeve’s of-
fice ——

10 Mr. LeDuc: I don’t like to interrupt the witness’ 
discussion, but I think he is rambling on. .

The Court: I think it may be competent; it is 
certainly interesting.

The Witness: When Mr. Wood found out what 
was going on he said, ‘ ‘ You had better watch what 
you are doing,”  he said, “ I think you had better 
go outside and get an outside opinion, because,”  he

20 said, “ George” —referring to Mr. Bergen—“ being 
the solicitor for the church, solicitor for the Cam-
den Safe, and naturally this Cuthbert estate, it was 
too much of a family affair,”  he said, “ I think you 
had better go outside and get an opinion,”  so Mr. 
Reeve recommended that we go over to Howard M. 
Cooper, now dead, and get that opinion, and I took 
the papers and proposition in writing to Mr. Cooper, 
Mr. Cooper called in William S. Casselman, now 
president of the West Jersey Title Company—I

o q  went back from Mr. Cooper’s office to Mr. Cassel-
man, and Mr. Casselman sent me back to Mr. Cooper,
and he rendered a decision in writing, it was on 
one letterhead but he said a whole lot on it, and I 
took that letter to Mr. Casselman and he smiled and 
shook his wise old brow and he said, “ Take that 
over to Mr. Reeve,”  trust officer at the Camden 
S a fe ------ -
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Mr. LeDuc: Whose was the wise old brow, I am 
a little confused.

The Witness: Mr. Casselman, I have a great 
deal of respect for him.

Mr. LeDuc: He shook his head?

The Witness: Yes, I can almost quote the de-
cision, I think I can go through the Cuthbert port- in 
folio in the Camden Safe and get the original letter 
written by Howard M. Cooper, but I can almost 
quote it.

Q. Did Mr. Bergen make the proposition to you
as proposed------

A. Yes.
Q. To take back------
A. To deed back thé lot to the trustees.
Q. Listen to the question. For the estate to take 

ack the lot, now, did he make that statement to you 
and accompany it with a statement that he was mak-

1 proposition with authority from the vestry 
of the church?

. He was the solicitor of the church and I  hac 
every reason to believe he spoke with authority.

Y Did he say to you he was instructed by th< 
vestry to take that matter up ?

A . I don’t recall that, he may have made such f 
statement, I  don’t know; I  don ’t want to guess, 1

n State the tnith that 1 can back up.m. Did he say the matter was discussed at a regu-
lar meeting of the vestry?

1 recall> tbat would be speculative testi- 
Inn ^ andxì can^  ^ Ve but I  can quote in m y own

we S tfd  the °PÌnÌOn giVGn by Mr* C°0per 0n whidl

20

30
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Q. I am not asking for that, I simply want to 
know whether yon can recall did Mr. Bergen to say 
to you in so many words, not identical with what I 
am saying, but in so many words, that the matter 
was discussed at a meeting of the vestry and he 
was authorized to discuss the question of returning 
the ground to the estate with the trustees ?

A. Mr. Bergen had in his hand the original deed 
of transfer of the ground, he had that in his hand, 

10 he had other papers in his hand pertaining to that 
piece of ground that was the church’s papers; what 
these letters were I  can’t say, but he had a bunch 
of papers with him including the deed for the lot 
and he wanted us to take it back. He didn’t tell me, 
I don’t think, that the vestrymen by resolution au-
thorized him to do it, or not, but he represented the 
vestry, he represented us, he represented the Cam-
den Safe, he represented everything, and we were 
going to take it back, Mr. Reeve, I, and Mr. Gilles- 

20 pie all said, “ Yes, we will take it back and do the 
best we can with it.”  It wasn’t very much at that 
time.

Q. Did Mr. Bergen say to you that the vestry 
would like a little more ground on that point?

A. I don’t think so.
Q. Did he ever say to you that the vestry had con-

sidered the proposition at one of its regular meet-
ings to consult the trustees of the estate about 
getting more ground ?

30 A. I never recall any such proposition of that 
kind, I don’t recall the church ever desiring more 
ground at that point.

Q. Did the question of returning the ground or, 
rather, was the question of returning the ground 
to the estate discussed by any other vestryman of 
the church with you or any of the trustees ?

A. No, sir, we treated with Mr. Bergen only, I
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never met any of the vestry, only treated with Mr. 
Bergen, in fact, I really didn’t know who they were.

The Court: Mr. Bergen, I happen to know, was 
a member of the vestry of that church, but whether 
at that particular time I am not sure.

Mr. Wendkos:- I think the minutes will disclose 
that, if the Court please. Mr. LeDuc, is there any 
objection to offering these minutes in evidence?

The Court: Counsel can look it up and stipulate 
whether Mr. Bergen was a member of the vestry.

Mr. Wendkos: Do you want to stipulate that Mr. 
Bergen was a member of the vestry at that time ?

Mr. LeDuc: Yes, he was a member of the vestry 
in 1811 and 1912; I don’t know whether those were 
the proper years, but that is a fact.

Mr. Wendkos: Mr. Bergen was treasurer in 
1911, wasn’t he?

A Voice: I recall his death was 1918 and he was 
connected with the vestry for a period of 15 years 
prior to 1918.

Cross-examination.

By Mr. LeDuc:

Q. Mr. Cuthbert, you said, I believe, that Mr. Ber-
gen expressed a desire to erect a memorial window 
m the new church edifice ?

A. Yes, that or any other proposition that the ves-

10

20

30
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try chose to apply the $1000. we were to give in ex-
change for the lot.

Q. I am calling your attention particularly to the 
new church edifice, wasn’t that the parish house in 
Haddonfield, now erected, that he had reference to 
when he mentioned a new church edifice?

A. No, it was the moving of the old frame church 
back and building a new church in front of it.

Q. That was a long time before 1911, wasn’t it?
10 A. Yes, the church was erected, I think, at that 

time, but this money was to be used to put a window 
in the church.

Q. You are one of the complainants in this suit?̂
A. They are using my name as a complainant.
Q. You mean by that you are not a complainant 

but they are using your name?
A. I am willing to be a complainant, I am very 

much dissatisfied with the situation.
Q. As a matter of fact, it was you who brought

20 this matter to Mr. Wendkos’ attention?
A. No I never met Mr. Wendkos until he was re-

tained by one of the purchasers of a piece of that 
ground from the real estate company.

Q. The Collingswood Extension Company?
A. Yes, I  never met him up until that time.
Q. After you met him in connection with this mat-

ter did you take up with other of the Cuthbert heirs 
the matter of joining in this suit?

Yes sir#
30 Q. How did you do that, by personal interview?

A. I called on most of them, yes, sir.
Q. Did you get any of them to consent to be com-

plainants ?
A. Over 50%.

Mr. Wendkos: I  don’t see that that is material.
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The Court: I don’t know the purpose of it, but 
you may examine on it if you think it is relevant.

Mr. LeDuc: I think it is important, if the Court 
please.

Q, .Will you kindly name the complainants named 
in this bill of complaint who authorized you to join 
them with you as complainants in this easel

A. Will I name them. - Mary C. Rue, Burlington; j q  
George C. Gillespie, Moorestown; T. Cuthbert, Sara-
sota, Florida, and myself, that represents over 50% 
of the holdings; those names alone will be over 50% 
of the Cuthbert heirs who might benefit, or lose, or 
anything in this transaction.

Q. Now, all right. Did you get Flora Bowden 
Lun, of Haddonfield, did' she authorize you to join 
her as a party complainant?

A. I think she did Mr. Wendkos, direct.
Q. I am asking you. 20
A. No, sir, not me.
Q. What about Mrs. Hanna Ebert?
A. No.
Q. Louisa Hopkins?
A. No.
Q. J. Edgar Cuthbert?
A. Njo, sir.
Q. Anna C. Boyd, of Philadelphia?
A. I didn’t interview Mrs. Boyd, Mr. Gillespie 

did. O A

Q. She didn’t authorize you?
A. Njo, sir.
Q. Marguerite Nickerson?
A. They are in California. *
Q- You didn’t see them?
A. No, sir.
Q. Or write to them?
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A. No, sir, none of the California people did I 
communicate with.

Q. Charles W. Cuthbert?
A. No, sir.
Q. Gladys Cuthbert Raines?
A. No.
Q. You still say the 4 you named are more than 

half the names I read?
A. Mary C. Rue represents 25% of the heirs.

10 Q. You are measuring it by the interest in the es- 
state and not by the number of the heirs?

A. Correct.

The Court: What is the point of this, Mr. LeDuc? 
Supposing only one of them is retained and all the 
others stricken out as complainants, that one is en-
titled to an adjudication.

Mr. LeDuc: I simply wanted to show that the ap- 
20 pearance of all the heirs is deceptive, I thought your 

Honor might be impressed by that, that is all.

The Court: That doesn’t impress me at all, if 
anyone has any rights, even though it is only one, 
that will be gone into just as thoroughly as if it was 
all. It might affect a jury, but it doesn’t affect me.

Mr. Wendkos: I would like to offer the minute 
book.

30
Mr. LeDuc: I don’t want to admit the book as 

an entirety, I am willing to admit any minutes you 
want to point out.

Mr. Wendkos: I want to point out the absence 
of a minute.
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The Court: You admit this is the minute book?

Mr. LeDuc: Yes, sir.

The Court: W ill you admit there is no minute 
in it on the date he names?

Mr. Wendkos: I want to find a minute accepting 
the deed from Joseph Ogden Cuthbert by the vestry 
of the church. j q

Mr. LeDuc: The minute book begins at a year 
several years subsequent to the date of 4 the trust 
deed, and it couldn’t ------

The Court: A re you prepared to stipulate that 
book contains no minute— state the date.

Mr. Wendkos: 1892.1 am asking counsel to stipu-
late that there is no minute book of the vestry------  ~ .

Mr. LeDuc: We don’t know, there must be.

Mr. Wendkos: There is no minute book extant.

Mr. LeDuc: I am not prepared to stipulate that,
I don’t know, there may be a minute book in the 
church.

The Court: Make your proof on that, if  you have 
it, as to the fact that there is at this time no exist- 30  
ing minute book prior to that date, i f  you can show 
it.

Mr. Wendkos : This is all I  have to prove. 

Mr. LeDuc: Do you rest?
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Mr. Wendkos: Yes, sir.

The Court: What about the proof which you 
want to make that there is no existing minute book 
prior to that date?

Mr. Wendkos: I will have to put Mr. McNeill on 
the stand, he is the only one who would know.

10

A r t h u r  Y. M c Ne il l , sworn.

By Mr. Wendkos:

Q. Mr. McNeill, I show you a book marked 
‘ * Minutes ’ ’ ------

The Court: You had better show what his con- 
20 nection with the church was.

Q. Mr. McNeill, are you the Senior Warden of 
the Rector, Wardens & Vestry of Grace Church, 
Haddonfield ?

A. Yes, sir.
Q. I show you a book marked “ Minutes,”  is this 

the minute book of the vestry of the church?
A. It is, sir.
Q. Is this the only book containing the minutes of 

3Q the meetings with which you are acquainted?
A. It is, sir.
Q. Do you know of the existence of another 

minute book?
A. No.
Q. To your knowledge was there ever any other 

minute book of the Grace Church?
A. I see the date in here is 1892, and it is fair to



Arthur Y. McNeill—Direct 61

believe, since the parish is 80 odd years old there 
were prior minutes.

Q. But do you know?
A. Personally, no.

The Court: How long have you been a vestry-
man—are you now?

The Witness: Yes, I have been a vestryman 
about 20 years. j q

The Court: Continuously ?

The Witness: Continuously, yes, sir, I succeeded 
to the senior wardenship at the death of Mr. Ber-
gen.

Q. Are you acquainted with the place of safe keep-
ing of the minutes?

A. Yes, sir.
Q. Of the church? 20
A. Yes, sir.
Q. Have you had occasion to look into that place?
A. Well, not being the secretary I don’t have the 

need to inquire as to whether the church records 
are always there, but there is a safe provided—a 
safe place provided for the records. I don’t know 
w ether these are kept in the safe, but my recollec-
tion is the communion silver and articles of that 
in are kept in the safe, but there is a safe place 

provided, and much care is taken in handling the 30 
records of the organization.

Q. Did you have anything to do with getting these 
minutes for to-day’s trial?

A. Absolutely not.
9* You had no action in getting them?
A. No, sir.



62 Offer of Evidence

Q. Now, if there were any other minutes besides 
these would you have had occasion to see them?

A. No, minutes are minutes, and unless they re-
fer to a question in litigation they would have no 
value for reference purposes, they simply show the 
recordings of the various meetings, and this is from 
1892, which is a few years back.

<5. So far as you know there are no other minutes 
besides these?

10 A. No, but I am led to believe there are records 
earlier in date than that, but where they are I don’t 
know.

(No cross-examination.)

Mr. LeDuc: If the Court please, I move to strike 
the evidence in the stipulation filed in this final 
hearing and the evidence offered to-day on behalf 
of the complainant tending to show the resale price 

20 of this property, that is, the resale by Mr. McNeill. 
In making this motion I must anticipate your Hon-
or’ s ruling, still I feel I should make it again at this 
time because it affects the case ——

The Court: The motion will be denied, make your 
proof.

Mr. LeDuc: I will offer in evidence agreement 
between Grace Church and Arthur Y. M cNeill, bear- 
ing date February 4, 1924.

(Said agreement offered in evidence and marked 
Exhibit D l.)

Mr. LeDuc: Which relates to the land involved 
in this case. I offer in evidence the minutes of the
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meeting of the Vestry of Grace Church on February 
11, 1924. . ,

The Court: I think they are probably in the stip-
ulation.

Mr. LeDuc: That is true, that offer is withdrawn 
in view of that fact. The stipulation referred to 
the treasurer’s report of Grace Church for the year 
1923, and I desire to offer in evidence that report, j q  
and also the treasurer’s report for the first nine 
months of 1924.

(Said reports offered in evidence and marked 
Exhibits D2 & D3.)

Mr. LeDuc: I offer in evidence the tax bills, in-
cluding aSSfiKSTTlPTlfa fnr lio-no-filn 1__J

Mr. LeDuc: The exhibit, which consists of five 
sheets, being marked Exhibit D4. I offer in evi-
dence the entire docket in the proceedings entitled 

your Honor has them, I guess—“ In re: The Rec- 
or Wardens & Vestrymen of Grace Church, Had- 

aonheld, New Jersey,”  and being initiated by peti-
xr, OT’ . e sale of church land involved in this case,
that entire file is offered.

^(Said file offered in evidence and marked Exhibit 

Mr. LeDuc: I think your Honor ought to have a

20
(Said tax bills offered in evidence and marked 

Exhibit D4.)D4.)
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map of the locus in quo. I am offering the best map 
we have, Mr. Wendkos, and I went over it yesterday, 
the outline in red crayon represents the triangular 
conveyed by Joseph Ogden Cuthbert, this is Had- 
don Avenue, and I might say opposite this lot is the 
old Cuthbert homestead which stood for a great 
many years there. I call attention to the stipula-
tion that Cuthbert Boulevard was opened in the' 
latter part of the year 1925, that is, work was begun 

10 in the latter part of 1925 on the construction of that 
boulevard. This, I think, goes direct to Collings-
wood on the west and Haddonfield on the east, the 
Township of Haddon, which includes the community 
of Westmont, immediately adjoins directly on the 
east. The entire lot in question lies within the 
Borough of Collingswood and having a frontage on 
Haddon Avenue.

The Court: How far is this property from Had- 
20 donfield

Mr. LeDuc: The property is a little less than 
two miles from Haddonfield, and immediately west 
of this location and about four or five squares on 
Haddon Avenue is the Church of the Holy Trinity 
of Collingswood. I want to make it clear that Cuth-
bert Boulevard was non-existent at the time and 
there was no highway whatsoever.

3Q Mr. Wendkos: I will not stipulate to that.

Mr. LeDuc: All right, I will have proof.

(Said map offered in evidence and marked Ex-
hibit D6.)
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Edg ar  G. Cu t h b e r t , sworn.

By Mr. LeDuc:

Q. Mr. Cuthbert, are you one of the complainants 
in this case ?1;

A. No, sir.
Q. Now, I show you a copy of the bill of com-

plaint in which the name Edgar C. Cuthbert appears, 10 
is that your name?

A. Edgar, G., yes, that is my name.
Q. But you say you are not a complainant?
A. Njo.
Q. Are you one of the heirs of Joseph Ogden 

Cuthbert ?
A. Yes.
Q. What relation do you bear to Joseph Ogden?
A. Nephew.
Q. You were a nephew? 20
A. No, grandson.
Q. You live where now?
A. I live 7 Roberts Avenue, Haddonfield.
Q. And have you lived there how long, approxi-

mately?
A. 1919.
Q. Prior to that time, where did you live?
A. In the old Cuthbert house in Westmont.
Q. Which is located where in reference to the lot 

involved in this controversy? ™
A. Right straight across the street.
Q. That is on the southerly side of Haddon Ave-

nue?
A. Yes, right.
Q. How long did you live there before you came 

to Haddonfield?
A. I think it was 7 years.
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Q- Were you familiar with the physical condition 
of this church lot on Haddon Avenue in the year 
1924?

A. Yes.
Q. Will you state what that condition was?
A. In 1924, or when I lived there?
Q. 1924, the date of the agreement between Mc- 

. Neill and Grace Church.
A. They had some little bit of rubbish in there, 

IQ some stone and stuff frQm the road, I think, by that 
time.

Q. Was the lot level, or was it low or high?
A. It was low, very low.
Q. Now, have you any means of fixing the approx-

imate value of the lot in 1924?
A. I don’t get that question.
Q. Have you any means of measuring the approxi-

mate value of that lot in 1924?
A. Why, from the fact that the property I sold

20 across the street------
Q. When did you sell that property?
A. I sold that in either late 1919 or early in 1920. 
Q. What was the property you say you sold then? 
A. The old house across the street, the old Cuth-

bert homestead.
Q.. What area was involved in that sale?
A. About an acre and a half.
Q. How much frontage on Haddon Avenue?
A. I think 248 feet, practically 5 lots.

30 Q. What was the sales price you secured?
A. $5,150—either $5,100, or one hundred and 

fifty, I think it was $5,100.
Q. For 250 foot frontage on Haddon Avenue?
A. 248 foot frontage.
Q. By a depth of how much, or approximately? 
A. I think it was somewhere around 300 feet, it 

ran back to the next'street.
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Q. Was it rectangular ?
A. Almost square.
Q. Was there any difference in the condition of 

the lot in the early part of 1920 and the early part 
of 1924?

A. The lot in question?
Q. The lot in question, the church lot?
A. There may have been some stuff dumped in 

thete, I don’t know, there may have been a little put 
in there, not much, it was very rough and low, and 10 
water all around through there, so I had to keep the 
drain open, there was a lot there probably 3 feet be-
low grade with a drain in there, a pipe, and all the 
time I lived there I had to keep that drain open be-
cause the Township would not be bothered with it, 
and I did it to keep the mosquitoes away from my 
own house.
. Q. Was there any difference in the .character of 

the territory immediately surrounding this church 
lot between 1920 and ,1924? 20

Mr. Wendkos: I object.

The Court: I think it is competent.

The Witness: I don’t imagine it was much.

Q. Let us know exactly what it was.
A. In 1919, well, I don’t think there was anything 

built there between 1920 and 1924—yes, there was, ™ 
there were some small houses built back.

Q. How far from the church lot were those houses 
you refer to?

A. Down Cuthbert Road.
Q. How far down?
A. On the back end of my lot.
Q. About a square ?
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A. About a square.
Q. Were there any other buildings erected within 

the interval between 1920 and 1924 in the immediate 
neighborhood1?

A. The real estate operation had not started, had 
it!

Q. I am asking you.
A. No, I don’t think there was ; I didn’t keep close 

tabs on it, but I don’t think so.
10 Q. You were familiar with the conditions sur-

rounding this lot in 1924?
A. Simply by going by, looking at it.
Q. In 1924 what houses or buildings of any kind 

were standing within the immediate vicinity of the 
lot—first of all, the old homestead across the street?

A. Yes.
Q. What others?
A. Two or three houses built down Cuthbert 

Road.
20 Q. About a block away you said that was?

A. Yes, sir.
Q. Any others?
A. Nothing on the pike.
Q. Nothing on Haddon Avenue?
A. Until you got maybe two squares down.
Q. Then what did you have?
A. Then we had some small houses down towards 

the railroad.
Q. Back of those, to the north of this lot, were

30 there any buildings constructed?
A  I don’t think so.
Q. As a matter of fact, it was farm land at that 

time, wasn’t it?
A. Yes, I think it was. You are talking north?
Q. By north I mean the direction indicated on the 

map.
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A. There were some houses built in here, but that 
was during 1919.

Q. How far back?
A. Back two or three squares, they were there in 

1919 when I left.
Q. How many houses ?
Q. Quite a bunch of houses back there, that is, 

back in Collingswood, and they were there in 1919 
when I sold; nothing was built on the other tract 
when I was there.

Q. Did you get the best price you could for the 
ground you sold?

A. I had a “ For Sale”  on it for 5 years, and I 
never had but one inquiry on it; the sale sign was 
there for five years and I got the best price I could.

Q. Was that the inquiry that led to this sale?
A. One inquiry lead to the sale prior to that for 

$5100., and the man, in fact, made a sale, he put up 
$100. purchase money, and he forfeited it and let it 
go-

Q. Is there any continuation of the old Outhbert 
Road across Haddon Avenue—was there in 1924 
any continuation of Cuthbert Road, was there any 
thoroughfare to the west of this lot within the dis-
tance of a couple of blocks?

A. No, not for two blocks this side.
Q. The nearest thoroughfare paralleling the west-

erly side of this lot was how near, did you say?
A. About two blocks.
Q. Was the Cuthbert homestead included in this 

sale you testified to for $5,150?
A. The house and 10 lots.
Q. And the house passed by the sale?
A. The house and all included in the 10 lots.
Q. Now, were you a vestryman of Grace Church?
A. I was not at that time.
Q. When were you elected a vestryman?

10

20

30
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A. After I had moved up to Haddonfield about 
1922, maybe.

Q. You were a vestryman in 1924 and 1925?
A. Yes, sir.
Q. Were you present at the meeting of the ves-

try of February 11, 1924, when Mr. McNeill pro-
posed to purchase from the church this particular 
lot?

A. I was,
10 Q. Do you recall that meeting?

A. Yes.
Q. Did you at that time consider that the pur-

chase price proposed by him was fair to the church?
A. I certainly did.
Q. You consider that now, you still consider it 

was fair?
A. I think they were fair at that time, yes, now 

I do.
Q. Do you still consider now that the terms of-

20 fered by Mr. McNeill were fair at the time he of- 
ferred them?

A. Yes, I certainly do.

Mr. Wendkos: He hasn’t qualified.

Mr. LeDuc: I am asking his opinion.

Mr. Wendkos: He can’t give an opinion unless
he is an expert on real estate values.

30
The Court: Liet the answer stand, I think it is 

competent,

Q. Do you recall, Mr. Cuthbert, prior to this meet-
ing of February 11th, when Mr. McNeill proposed 
to buy the lot from the church, whether the sale of
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this particular lot had ever been discussed at vestry 
meetings ?

A. No, not at the meetings I attended. I did not 
attend them all by any means, but not at the meet-
ings I ever attended.

Q. Did you have anything to do with the matter 
of negotiations with the trustees of the estate of 
Joseph Ogden Cuthbert to which Mr. Blair Cuthbert 
referred a while ago?

A. Yes, I think before I moved from there I was 10 
anxious to see a church on the property and I took 
it up with some of the trustees—whether I saw them 
all I can’t say—but I thought I had it fixed up that 
the estate would possibly give them another lot, 
more room on the side, and then I went to Will 
Early in Merchantville, he is now dead, and asked 
him what he thought we could do with it, and he said 
he thought it couldn't be done, that we couldn’t sell 
that piece of land, or trade it in, it had to be for 
church purposes only. 20

Cross-examination.

By Mr. Wendkos:

Q. I want to straighten out a few things for. you. 
Did you know I brought suit on behalf of the heirs 
ot the Cuthbert estate?

A. Yes.
was bringing suit againstQ- Did I inform you 

the Grace Church?
A. I got a letter to that effect.
Q. Did you ever deny to me personally the privi-

lege of making you a party complainant to this suit? 
A. I never gave you authority to.
Q. Did you deny me the privilege?
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A. I never answered the letter, never paid any 
attention to it.

Q. When was Haddon Avenue paved!
A. They were paving it when I moved into the 

house.
Q. When was that!
A. 1919,1 think I lived there either 6 or 7 years— 

about 1913 Haddon Avenue was paved, they were 
paving there when I moved there.

10 Q. With concrete!

The Court: About what!

The Witness: 1913.

Q. I mean the present concrete pavement, when 
was that done!

A. I think they were putting down another road, 
I guess they probably put that road down before 

2Q I  left, I don’t know.

The Court: If you are going to' fix the date you 
had better name it more than one year, because I 
remember they were a long time fixing it and I 
thought they would never get through.

30

Q*. Was it paved after you made the sale of your 
house!

A. They started before I sold my house, because 
the reason I can say that is because one of my kids 
caught a runaway horse going down the car tracks 
over the ties, they were working on it then.

Q. Just before you left!
A. Probably a year or a year and a half before 

that was the second time.
Q. Do you know whether values in the vicinity 

of 1924 were different from the values of 1919!
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A. I didn’t know at that time; I  have heard it 
since they have gotten big prices there. There was 
no reason why it should have gone up.

By Mr. LeDuc:

Q. What do yon mean when you say you have 
learned prices have gone up, do you mean before 
or since 1924?

A. About that time, along from that time on they 10 
have gone out of sight.

By Mr. Wendkos:

Q. As vestryman of the church you would be in-
terested in its welfare, wouldn’t you?

A. I would, yes, sure.
Q. If you knew that there was an offer approxi-

mating $7500. for the triangular lot would you in 
the face of that knowledge decline to sell it to that on 
offerer?

A. Would I decline to sell it ?
Q. Would you?
A. For the price here?
Q. I am asking you this, if you knew that there 

was a price approximating $7500. offered for that 
lot ——

A. Yes.
Q. In the year of 1923 would you decline to sell 

for that price to the person who made the offer?
A. Sell it to him at the same price ?
Q. $7500., that is what I  mean?
A. No, I would have sold it to him.
Q* You would have, wouldn’t you?
A.. In 1923?
Q. Yes.
A. Certainly, I would have sold it to them.



74 E d g a r  G. C uth berf- -C r o s s

Q. Did yon know there was such an offer in 1923?
A. I did not know.
Q. Was any such offer to the church communicated 

to you?
A. No.
Q. Did you know that Mr. McNeill refused such 

an offer?
A. No.
Q. Did Mr. McNeill inform you he had such an 

10 offer?
A. N}o.
Q. I want to call your attention to some testi-

mony that you gave before Mr. Robbins as Master 
in the proceedings brought by the church for the 
benefit of Mr. McNeill to sell to him that piece of 
land for $1000. plus taxes. I am going to read what 
you said at that time and I am going to ask you 
whether that is true, whether the statement made by 
you at that time was true: ‘ ‘ In the year 1913 I lived 

20 in the town of Westmont in Haddon Township, lay-
ing between the Borough of Haddonfield and the 
Borough of Collingswood. While I lived there I 
attended the Grace Church in Haddonfield of which 
I had been a member for some years. In that year 
there were a number of Episcopalians in the 
Borough of Collingswood who attended the Holy 
Trinity Church there and who were anxious to get 
a larger church and were thinking of building. I 
knew about this Cuthbert lot and suggested they 

3Q build their church on that lot but they were unwill-
ing to do so as they said the lot was entirely too 
small for the church.’ ’ Is that true?

A. Too small and too far away.
Q. I am asking you whether that testimony is

true?
A. Yes.
Q. “ They subsequently bought the site of the
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present church, 4 or 5 squares nearer their church. 
Before they selected their present site I also offered 
if they would take this piece of land to get the heirs 
of the Cuthbert estate to donate additional land so 
that they might have a piece large enough for their 
church, but they did not favor my proposal because 
they claimed it was too far removed from the cen-
ter of Collingswood and they wanted something 
nearer the center part of the town.”  Is that true?

A. Yes. 10
Q. “ The following year in the town of Westmont, 

the Episcopalians there started a mission in a 
dwelling-house and I suggested for them to get the 
Cuthbert lot and put a building on that for their 
mission, but they also objected that it was too far 
from the center of their settlement. I also pro-
posed to them to have the heirs of the estate do-
nate more land if they would build some kind of a 
church structure on it, but they did not favor my 
proposal on account of the distance they would 20 
have to walk.”  Is that true?

A. Yes, in a way, but I said that as a general de-
scription of what I said.

Q. This is the language exactly as you stated it 
to the stenographer at that time.

A. There certainly seems to be more there than 
what I said, but it has the same meaning.

Q. Now, with the knowledge of an offer in the 
year 1923 of $7500., or approximately that amount, 
would that change your opinion about the value of 20 
the lot? ->u

The Court: Of this property?

Q. This particular property, the one that was 
deeded by Joseph Ogden Cuthbert, in his lifetime, 
to the Grace Church.
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A. I can’t say it would change my opinion but it 
would be a better offer, but I don’t think the lot 
was worth all that.

Q. Do you suppose it would be worth that much 
money to the adjoining landowner who wanted to 
straighten out his land and have Haddon Avenue 
frontage ?

A. It might have been that he could have made a 
trade just as well and it wouldn’t have cost him 

10 nearly as much.
Q. I didn’t ask that, you said it might have been. 

If that offer were made to the church you would 
sell it at that price, wouldn’t you?

A. Certainly.

L e F evre  W . D o w n in g , sworn. 

20 By Mr. LeDuc:

30

Q. Where do you live, Mr. Downing?
A. Haddonfield.
Q. Had you any relation to Grace Church in Had-

donfield?
A. Junior Warden.
Q. How long have you been Junior Warden?
A. Possibly ten years, possibly.
Q. Is that office next in rank to the Senior War-

den?
A. It is.
Q. Prior to your 10-year service as Junior War-

den were you a member of the vestry?
A. Yes, sir.
Q, For how long?
A. 15 or 18 years I think I have been a vestryman 

there.
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Q. Altogether?
A. Yes, sir.
Q. Have you held any other office?
A. Treasurer.
Q. Are you treasurer now ?
A. No.
Q. When were you treasurer?
A. After the death of Mr. Bergen in 1918.
Q. For how long?
A. 9 years, I resigned March a year ago.
Q. Now, I want to direct your attention to the 

meeting of the vestry on February 11, 1924, when 
Mr. McNeill’s proposition in regard to this church 
land was first brought up, do you recall that meet-
ing?

A. I do.
Q. Were you present?
A. Yes, sir.
Q. You voted on the proposition submitted?
A. Yes, sir.
Q. And you voted how?
A. In the affirmative, to' accept the proposition.
Q.. Prior to that meeting had there been any dis-

cussion in the vestry at any time of the sale of that 
same land to the owner of the adjoining land?

A. Not to my knowledge, but they had several 
discussions in the vestry pertaining to an actual
sale, because I never thought we had anything to 
sell.

Q- Did Mr. McNeill prior to this meeting of Feb- 
ruary 11, 1924, bring to the vestry the matter of 
he adjoining owners desiring to purchase?

A. Not to my knowledge.
Q- But you say the matter had been discussed?

,... * from the fact we would occasionally get 
1 + rom Collingswood for taxes, but never ac-

cepted, they were never accepted during Mr. Ber-
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gen’s time, to my knowledge and belief, and they 
went by default.

Q. Why?
A. We never had money in the treasury to pay it. 
Q. Why was it you did not consider seriously the 

proposition of sale?
A. We didn’t think we had anything to sell.
Q. What do you mean?
A. I didn’t think we could have a clear title to 

10 the thing.
Q. Was that advice you received from counsel!
A. No, that was my own impression. ^
Q. You voted in favor of the proposition offered

by Mr. McNeill?
.A. Yes sir.
Q. Did you consider then that was a fair propo-

sition to the church?
A. I  did, yes.
Q. Did you personally?

^  Q. Do you now consider the proposition which 
he then made was fair to the church?

A. Absolutely, at that time.

Cross-examination.

30

By Mr. Wendkos:

Q. Would you have considered it afair 
tion if you knew there was an offer of about $ 
at that time?

A. I wasn’t aware of such a thing.
Q. If you were aware of such a proposa 

you still have considered then it was a fair sa
Mr. McNeill for $1000? V

A. With an offer of $7500, to sell it for $10^
Q. Yes. »
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A. No.
. Q* you ever know Mr. McNeill had such an 
offer on behalf of the church?

A. No.
Q. Did Mr. McNeill ever communicate such an 

offer to you?
A. No.
Q. Did he ever tell you he received the original 

letter, a copy of which this is—read this copy—did 
he ever tell you he received such a letter in behalf 10 
of the church?

A. I don’t think it is necessary to read it because 
I never saw it, never heard of it.

Q. Did he ever tell you he received an offer from 
this realty company?

A. No, sir.
Q. He never communicated that at a vestry meet-

ing, did he?
A. Not to my knowledge, sir.
Q. If you had nothing to sell why did you consider pf) 

the acceptance of $1000. for the conveyance?
. Simply an offer that Mr. McNeill made in an 

en eavor to get the land back and he would make
^  ™ e. Church the Present of $1000. if he got it. 
y  that wasn’t the consideration?
A. No.
Q. It was simply a gift?
A. A gift to the church.

h im « a tn d  U wf . this means of getting the title into nimself, wasn’t it?
^ A- I can’t answer, I don’t know what his object 30

deed, did U?raCe Church d!d not “ tend to make a 
A. I can’t answer that.

Gra™ nu vestryman would know whether
race Church itself intended to make a 'd eed -w e
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10

20

30

will put it this way, give me your general impres-
sion of this transaction, you just stated that Mr. 
McNeill wanted to make a present of $1000. to the 
church.

A. That was his offer.
Q. Then it was for him to get the title into him-

self, was that the idea?
A. That would be my impression.
Q. You didn’t feel obligated to ghe him a deed 

for the $1000, did you?
A. No, I don’t think I did.
Q. No, you felt if he was to get title that was en-

tirely up to him, wasn’t it?
A. Absolutely.
Q. You felt it was for the Chancery Court to 

make title to it?
A. That was a matter for him to decide.
Q. You always felt the Grace Church had nothing

to sell? . . - ,
A. That was simply the impression we got, yes.
Q. And that $1000. was not a consideration tor

the conveyance from the church?
A. A  gift from Mr. McNeill to the church.
Q. You were secretary of the vestry at one time
A. No.
Q. You were only a vestryman, were you. .
A. That is all, I was Junior Warden at thatdim . 
Q. Did you prepare any statements or hnan

accounts ?

Q. They appear in the minute book, don’t they!

Q. I happened to read your name in 
hook and that is why I am asking that question.

Q. DoSyou know of the existence of any other 
minute book than this one?
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A. No, that is long, before my time.
Q. If there were another minute book would you 

be in position to have seen it or had it ?
A. No, sir, never.
Q. It would have been available to you if it had 

existed?
A. If we had occasion to use it I would imagine 

so, but where it is I have no knowledge whatsoever, 
none whatsoever.

Jo se ph  W a l t o n , sworn.

By Mr. LeDuc:

Q. Where do you live, Mr. Walton?
A. Haddonfield, Washington Avenue.
Q* What connection do you have with Grace 

Church, Haddonfield?
A. Vestryman.
Q. How long have you been a vestryman?
A. About 10 years, I should say 10 or 11.
Q. Have you held any office in the vestry?
A. Not in the vestry, I am missionary treasurer, 

but that is hardly an office in the vestry.
Q. You were a member of the vestry on February 

11, 1924, weren’t you?
A. Yes.
Q. Were you present at a meeting that day when 

Mr. McNeill’s proposition in regard to this Collings- 
wood lot came up?

A. Yes.
Q. Did you vote on that proposition?
A. I did.
Q. How?
A. For it.
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Q. Going back prior to that meeting can you re-
call whether or not Mr. McNeill had brought before 
the vestry the matter of the adjoining owner to that 
property desiring to acquire it?

A. It seems to me there was an informal discus-
sion at one time in which it was mentioned by him, 
although I am not certain of that, that this nearby 
owner wanted to square his lot, something of that 
kind, that is about all I can recall, but there was, 

10 about a year before the final passage of this motion, 
some discussion of that kind, but nothing was done, 
it was merely informal.

Q. Why wasn’t anything done?
A. Well, as far as I could ever understand the 

lot was so tied up nothing could be done with it; I 
had by hearsay heard and the question had been 
brought up at various times and it was thought 
nothing could be done in putting a church there or 
clearing the title—well, it was in our possession 

20 but it wasn’t an asset at all.
Q. Was it this reason or some other reason that 

resulted in there being no action taken on this dis-
cussion you mention?

A. I imagine so. When I got in the vestry I got 
the general impression that this had been talked 
about before.

Q. Did you consider the proposition made by Mr. 
McNJeill to his vestry of February 11, 1924, was a 
fair proposition to the church?

30 A. I felt it was.
Q. Do you still consider it was a fair proposition 

at that time?
A. I do. As a matter of fact, the way 1 felt about 

it," here was something doing us no good, as a matter 
of fact, we didn’t own the property, it was in the 
possession of the Borough of Collingswood, taken, 
as I gather it, for taxes, and here was an oppor-
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tunity to get some advantage to the church without 
any costs, and we stood to win everything and lose 
nothing.

Q. You still feel that way about it?
A. Yes, as of that time.

Cross-examination.

By Mr. Wendkos:

Q. Mr. Walton, if you had known in 1923 there 
was an offer of $7500., a bona, fide offer of $7500. 
for that lot would you still have considered the 
proposition which Mr. McNeill made a fair one?

A. No, of course, I couldn’t have considered it if 
I had known there was a bona fide offer of such an 
amount.

Q. Did Mr. McNeill ever inform you either indi-
vidually or in the vestry that he had an offer of 
$7500 or thereabouts for that lot? ~

A. There was no amount ever mentioned of that 
kmd. I think I answered that a moment ago when 
I stated there had been some informal discussion 
as to someone trying to square their lot.

Q- Who started it?
A. I don’t know, it was a discussion in the vestry 

at the time, merely informal.
Q- You also were of the impression you had 

nothing to sell?
A. I knew we had been originally in possession 

ot that property but, of course, it was long before
ever came into the vestry I knew we had posses-

sion of that property but I had been told it had 
passed into the possession of Oollingswood for as-
sessment of taxes; I knew we had some interest that 
might be of value if it could be used.

Q- During your term as a vestryman was the
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proposition ever discussed about building a church 
on that lot ?

A. It seems to me every time—if I can recall cor-
rectly—every time something was mentioned about 
it the fact that it was not in an advantageous posi-
tion for a church was mentioned, although I can’t 
say that was gone into very thoroughly. My opin-
ion was it was of no use for a church property.

Q. Do you know whether the vestry ever intended 
10 to consider the building of a church on that prop-

erty ?
A. During my term of office, which was only 4 or 

5 years before this proposition came up, there had 
been no consideration of that kind at all, that is, no 
thought of ever putting up a church there.

20 Le F e v r e  W. D o w n in g , recalled.

By Mr. Wendkos:

Q. Mr. Downing, during your term as a vestry-
man did the vestry of the church ever consider the 
proposition of building a church on that particu ar 
loti

A. Nfever, not to my knowledge. The nearest ap-
proach to that was they tried to establish a mission 

™ there but that never amounted to anything.
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Ar t h u r  Y. Mc Nei ll , recalled.

By Mr. LeDuc:

Q. You live in Haddonfield?
A. Yes, sir.
Q. I think you stated you are the senior warden 

for Grace Church and have been so Tor a period of 
how many years?

A. About 10 years.
Q. And prior to that a vestryman for a great 

many years?
A. Prior to that junior warden.
Q. Do you recall Mr. MacClelland of the Collings- 

wood Realty Company either telephoning or writing 
you in January, 1923, to the effect that his company 
was interested in acquiring the lot owned by the 
Grace Church of Collingswood in order to square or. 
out his adjoining lot? 20

A. Yes, sir.
Q. Did you advise the vestry of Grace Church of 

such an inquiry?
A. Yes, talked of it informally, but nothing was 

done because we considered by reason of the trust 
condition we had nothing to sell.

Q. Why did you conclude that you had nothing 
to sell, on what ground, if any, dfd you reach that 
conclusion? r ,,A.r4 t r

A. Because of the long number of years of asso-
ciation with our previous senior warden who was 
then counsellor for us the statement was made by 
him —— .

Q. W hom ?
, George J. Bergen, the statement'was made by 
him to the vestry that because of the trust condition

rO
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it would be very difficult and even almost impossible 
to remove it.

Q. I show you a letter offered in evidence as Ex-
hibit C6, bearing date February 5, 1923, ad-
dressed to you—I am showing you a carbon copy of 
it—Collingswood Extension Realty Company on 
the bottomland ask you to read that letter and state 
whether or not you received it.

A. “ Mr. A. Y. McNeill” ------
10 Q. Don’t read it out loud.

A. What is your question?
Q1. Did you receive that letter?
A. I have no' recollection of receiving it, but I 

presume I did. It had very little significance to 
me because of the trust imposed and we simply 
passed it Up, but the matter was, however, taken 
before the vestry, and discussed informally but no 
action was taken.

Q. Did anything occur later on to make you 
20 change your mind as to the possibility of selling 

this land?
A. Yes, my recollection is that I referred the mat-

ter to you and asked you whether such a thing was 
possible by due process of law, whether there was 
any likelihood of removing a trust imposed by the 
original deed to Grace Church.

Q. Can you state when that was?
A. The latter part of 1923, presumably in Decem-

ber.
?q Q. What did you do then?

A. I asked you to look into the matter further 
and report to me, and my recollection is that you 
did, and your reply was it was possible, though re-
mote, however, it was worth looking into, which I
then told you to proceed.

Q. Now did you give any proposition to the 
church after getting that advice from me?
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A. A regular proposition was drawn up and sub-
mitted by me to the church, which was considered 
by the vestry in my absence; as I recall, I was 
even ushered out of the building so I wouldn’t be a 
party to the agreement.

Q. Now at that time had you any private or secret 
information in regard to the value of the lot you 
proposed to buy from your church?

A. Absolutely not. As a resident of the town 
for nearly 40 years, and connected with the church 10 
that entire length of time, my motive was to put 
G-race Church in the possession of funds which 
heretofore they had not been able to1 realize upon, 
and I was willing to hazzard my money in litigation 
and make Grace Church a contribution in addition 
to that in order to find out whether such a thing 
would be possible for the benefit of the congrega-
tion.

Q. Did you know anything about this lot which 
you failed to communicate to your vestrymen? 20

A. Absolutely none.

By the Court:

Q* you tell them you had an opportunity to 
get $5000. or more if the title could be made good ?

A* f̂ l̂e gutter was discussed upon the receipt of 
this letter in an informal way; the matter of price 
was absolutely insignificant to me because we had 
nothing to sell until the matter could be put in such ™ 
shape when the matter could be considered by the 
vestry on a dollars and cents basis.

Q. The thought is in my mind why the vestry 
would sell it to you for $1000 when somebody else 
was willing to pay $5000, the expense of getting 
itle, if it could be gotten, surely wouldn’t be $4000, 

so the thought occurs to me if the vestry had known
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that somebody else held it at $5000 that it would 
occur to them they could have made a similar propo-
sition to that which you made for more than $1000.

A. May I answer, your Honor?
Q. Yes.
A. The answer to that is that nobody knew the 

cost of the litigation in advance, and nobody on the 
vestry as a body had the right to hazzard the 
finances of the parish itself for the acquisition of 

10 anything so speculative, and we had no guarantee 
for a year after that proposition that the title could 
be cleared, and in the meantime the church had the 
$1000.

Q. This is the thought that occurs to me, and I 
would like to have you explain it. I am assuming 
I might have been the owner of that property, the 
same as the church was, with a title that was very 
embarrassing and that might have been of no value 
at all, but that there was a possibility that the title 

20 could be made good through some legal proceeding, 
and someone said to me, 111 will take the necessary 
expenses, assume the necessary expense to take the 
legal proceedings, and if title can be made good I 
will give you $1000/’ I  should have thought that was 
probably a pretty good offer and would have been 
inclined to accept it if I had known nothing else, but 
if I had known at the same time somebody else held it 
at $5000 I would have said, “ No, it will not cost 
$4000 to find out whether a good title could be made 

30 and therefore I should charge more than $1000.”
A. It is purely a speculative amount, I didn t 

know in advance the cost of fees and expenses of the 
litigation; I was hazzarding my money for the bene-
fit of the church.

Q. You hardly estimated them at $4000, did you?
A. I didn’t know what it would be, I was after t e
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proposition to let the church benefit by it, as my 
actions in the community will indicate.

Q. Didn’t it seem to you the church could have 
done better on the $5000 than on the $1000?

A. The proposition was offered to each of the 
other vestrymen to do what I did, it was not a 
scheme of my own, I was the Senior Warden, and I 
was trying to bring this proposition into a money 
bearing value.

Q. The point is why didn’t you see whether IQ 
you couldn’t get a better offer from these people 
who wanted to straighten out their lines?

A. I thought we had nothing to sell.
Q. They weren’t to get the $1000 unless the title 

was perfected?
A. Yes, they were, my proposition to the vestry 

was $1000, win or lose.
Q. $1000 for the chance on it?
A. Yes, sir.
Q. But there already had been given to you an 20 

opinion there was a likelihood that that title could 
be cleared?

A. Yes, that is the reason why I released the 
$1000, based on the opinion; there was no guaran-
tee or any assurance.

Q. It seems to me if I had known of that other 
offer and had represented the church that I would 
have said to them, “ W on’t you make us a better 
offer than that?”  1 would have said to them that 
Mr. LeDuc had said to me there was a chance of this ™ 
title being made good, now, can’t you make a better ‘ 
offer than $1000?

A. That would have been the better judgment, 
but your judgment isn’t always good in the matter 
of jump conclusions. It was furthest from my mind 
that any offer would be under the intrinsic value 
of the ground; if it is a matter of price and the
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price was underestimated I am still ready to make 
good my original grant and make good any unpaid 
price. My interest was to let tlie church benefit.

Q. How long after that was it you got the $30,- 
0001

Mr. LeDuc: 2V2 years after the agreement, if 
the Court please.

The Witness: A lot has taken place in Camden 
County in that respect in the matter of values.

The Court: The difference between $1000 and 
$30,000 is out of proportion, ordinarily. I don’t 
know about this, but I know values doubled but 
they didn’t go thirty times in this locality.

By Mr. LeDuc:

20 Q- What was it, Mr. McNeill, you actually paid 
in legal fees and expenses in order to clear off these 
trust restrictions?

A. The first item was a tax bill of $800, which I 
think was settled by an adjudication of $500, the 
matter of expenses and legal fees, as I recall, was 
approximately $1000 and my gift to the church 
was $1000, which made a total valuation of approx-
imately $2500, and as against that $2500, if my 
memory serves me rightly, there was an appraisal 

¿0  at the time of this ground having been sold by the 
church to me of about $2500 or $2200, as I recall 
it.

The Court: An appraisal, did you say?

The Witness: Yes.
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Mr. LeDuc: It is in the record, if the Court 
please, before the Master.

The Court: In the Master’s proceedings?

The Witness: Yes, sir.

Cross-examination.

By Mr. Wendkos: j q

Q. How much did you pay in taxes?
. About $500, I think. You mean in tax ad-
justment ?

Q. Yes.
A. Approximately $500.
Q. Do you know why that adjustment was made ?
A. Based upon, as I presume, as I undestand 

municipalities, they would be glad to give a discount 
on accrued taxes ratlier than have it on their tax
ooks m the shape of a sale or expense; it is quite ** 

customary for boroughs to discount delayed taxes 
ov®r  ̂Peri°d of time, within a reasonable sum

Q. Wasn’t it represented to the Borough of Col- 
mgswood that the church was paying these taxes?

knowledge, sir. I don’t know why 
1 's oa d ke, the Borough of Collingswood, or any 
other borough, isn’t interested in the source of the

xt 1S Simply a matter of debit and credit.
+ Now, you say immediately after the receipt of . , 

mat letter you discussed with the vestrymen infor- 
ma y the question of the adjoining owner taking the 
land, is that right?

A. That is correct.

ceipt of°itief° re the reC6ipt ° f  h > but after the re'
A. It couldn’t be discussed before.
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Q. But after the receipt of the letter ?
A. After the receipt of the letter, correct, sir.
Q. I wgnt to ask you a very pointed question. 

Why didn’t you disclose the price to the vestrymen?
A. From the fact that over a period of 38 years 

when this matter had been discussed in 3800 differ-
ent angles that we had nothing to sell until the title 
in the trust restrictions was removed, and it made 
no difference to me, and I hope to the rest of the

10 vestry, because it was insignificant until the title 
was cleared up.

Q. As a matter of fact weren’t there incum-
brances on the church property, on the church prop-
erty in Haddonfield, amounting to $7500 at that 
time ?

A. I think there were.
Q. Wouldn’t it have been a wonderful thing if 

that $7500 derived from that offer would have paid 
off the incumbrance?

20 A. An income from any source would have been 
delightful.

Q. Wouldn’t it have been a wonderful thing for 
the church if the money derived from that offer 
was used to pay off the $7500 incumbrance?

A. It is a wonderful thing to dispose of any ob-
ligation.

Q. Certainly, it would be. And, notwithstanding 
your knowledge of the matter, you refused to di-
vulge the offer?

30 A. Absolutely not. I am not sure the figures were 
not mentioned myself, sir, in a purely informal way.

Qj. You have heard these men testify?
A1. That is a matter of years ago and the matter 

of price wouldn’t be indelible upon their minds at
this late date. r ,,.

Q. Do you, Mr. McNeill, realize you are implicat-
ing the rest of your vestry by your answers!
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A. I did not intend to, sir.
Q. How long were you associated with the church?
A. How long?
Q. Yes.
A. About 35 years.
Q. In all that time did the church ever consider 

the proposition of building a church, chapel, mission 
house, or any other structure, mentioned in the deed 
on that particular lot ?

A. Absolutely not, with this qualification, that 10 
the matter was talked over informally but nothing 
decided upon because of the irregular shape of the 
lot, it was ^practically impossible to build for that 
reason.

Q. What was the occasion for your talking about 
it?

A. It was ours by reason of a grant and whether 
we could utilize that privilege under which he heired 
the property we simply considered it because it was 
up to us as sponsors of the proposition. 20

Q. And when you found out it couldn’t be used 
you practically gave it up, is that right?

A. Because of the fact that the taxes------
Q. No, because it couldn’t be used for the pur-

poses intended by the grantor you practically gave 
it up?

A. As far as our parish was concerned, but that 
didn’t preclude------

Q. Wait a minute.
A. All right, excuse me? on
Q. Isn’t it a fact you paid $600 for counsel fees?
A. I havê  no record of the figures in my mind— 

if counsel will answer that question------
Q. I am asking you.
A. I have no knowledge of the amount of $600 

tor counsel fees, it ran in my mind it was $800, which 
included expenses; it may have been $600 for coun-
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sel fees, but the matter of amount had no signifi-
cance to me, sir.

Q. As a matter of fact, you were not paying the 
church for a conveyance of that property, were you!

A. That is what my agreement intended to do.
Q. Wasn’t your intention to make the church a 

present of $1000' if, through your own efforts you 
could perfect the title.

A. If, or without, or anything else.
IQ Q. All you were interested in was to get the land?

A. To get the money for Grace Church.
Q. You were more interested in getting the land, 

weren’t you ?
A. No, I wasn’t interested in getting the land.
Q. Now, the negotiations with the Collingswood 

Extension Realty Company commenced about Jan-
uary, 1923, didn’t they, between you and they?

A. The letters offered in evidence would show 
that*

2Q Q. That letter I just showed you was dated Feb-
ruary 5, 1923?

A. Yes.

By the Court:

Q. I want at this moment to inquire what you 
mean by the last answer, that you weren’t interested 
in getting the land, I can’t see why you took the 
land if you weren’t interested in doing it, if you

30 wanted to give the church $1000 why didn’t you do 
i t ?

A. Your Honor, by reason of the terms of the 
gift I gave the $1000. to Grace Church, win or lose, 
on their willingness to accept the proposition.

Q. Your prospect of getting the land must have 
entered into it?
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A. Yes, because I was advised by counsel such a 
thing was possible, though remote.

Q, But the very fact of getting the land entered 
into the agreement, the very fact that the land was 
to come to you, if you succeeded, showed there was 
some value attributed to it f

A. Isn’t it perfectly logical the proposition should 
weigh both ways, or hit a balance?

Q. You knew perfectly well if you did succeed in 
getting the land you could sell it for probably over 10 
$5000. by reason of this former offer?

A. According to this offer I did, but I wasn’t in-
terested in selling it then.

By Mr. Wendkos

20

Q. “ In consideration of the agreement of the 
party of the first part to sell ’ ’—meaning the church 
vestry “ the party of the second part agrees to 
pay” —meaning you— “ the sum of $1000 at the time 
°t settlement, and further, to pay all taxes assessed, 
with interest and cost thereon standing against said 
property at the time of settlement, as well as 
all legal expenses involved in order to clear the title, 
and take any legal steps to clear the said title, and 
as a oresaid, the said party of the first part not to 
e la^ e any event to pay the assessment, or legal 

expenses, which he may have paid or incurred in 
clearing the title according to this agreement.”  So
titl1 ^ ere n0  ̂ ^ a t $1000 unless you got clear 3(

A. That is not my understanding.
V- It says so right here.

* 4*- ^ f t  was not the spirit, the money was to go
-urck despite the fact whether the title 

could be cleared or not.
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Q. Why didn’t you pay the money before you re-
ceived the deed?

A. Does a business man do that?
Ql How long were those negotiations pending 

with the Collingswood Extension Realty Company 
beginning with January, 1923?

A. I should say a matter of a year.
Q. Any longer?
A. Approximately a year.

10 Q. About 1924?
A. What was your question, sir?
Q. Were there any negotiations between you and 

the Collingswood Extension Realty Company in 
1924?

A. What was the date of my agreement with 
them?

Q. I don’t care about that, were there any nego-
tiations ?

A. The negotiations were made from the date of 
20 the starting until the agreement was executed.

By Mr. LeDuc:

Q. When was the start of the negotiations?
A. About December, 1923.
Q. Negotiations with whom?
A. There was only one negotiation to make, that 

was the negotiation with the Collingswood Exten-
sion Realty Company, they wrote to the vestry con- 

o q  cerning an offer of squaring up, or buying, or sell-
ing. ,

Q. A  letter has been offered in evidence dated
February 5, 1923.

A. My recollection is Mr. McClelland’s represen-
tative came in to see me personally concerning t is 
situation and this letter put in concrete form any 
proposition of theirs.
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Q. The testimony of Mr. McClelland is there was 
no answer to that letter yon have before you.

A. That is possible.
Q. You did not answer that letter?
A. I have no knowledge of it.
Q. You weren’t in touch with him after that?
A. His man was in to see me regularly on a mat-

ter of ten days apart for a matter of two or three 
weeks.

Q. You gave McClelland a deed in October, 1926, 10 
—the Collingswood Extension Realty Company?

A. 1926.
Q. October, 1926, the deed is offered in evidence 

and bears that date. Now, having that in mind, I 
ask you were you in negotiation with McClelland 
throughout this entire period during 1923 to the 
latter part of 1926?

A. Give me that question again.

(Question repeated.) 20

A. Nolt after proceedings had been started in 
order to clear the title.

Q. As far as you can recall how long before this 
deed was given to the Collingswood Extension 

ealty Company were you negotiating with Mc-
Clelland for the ground?

A. For that time less the time the litigation was 
on, from December, 1923, from the time the Court of 
Chancery took up the subject of title. 30

he Court: I think the record might show, in 
order to make things clear, that the petition filed 
m th® Court of Chancery for the sale of this land 

April 10, 1924; the Master’s report was 
hied October 30, 1924. I don’t see any confirma-
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tion of the Master’s report. Haven’t yon scattered 
these since the files have been there?

Mr. LeDuc: I don’t think so, the files themselves 
are not always in order.

The Court: The order confirming the Master’s 
report, December 8, 1924.

By the Court:

20

30

.Q. I wanted to ask this witness another question. 
This letter of February 5, 1923, to you from the 
Collingswood Extension Realty Company, in the 
body of the letter it refers to the offer being in be-
half of the Collingswood Extension Realty Com-
pany, of which I am president, the board of di-
rectors of that company authorize me to make your 
church an offer of $40, a front foot, and that letter 
is addressed to you personally and not the church, 
but you understood it to be an offer to the church?

A. Yes, and that is the reason it was discussed 
informally.

Q. On this letter in pencil there is Mr. LeDuc’s 
name and address, and telephone number, is that in 
your handwriting?

A. No, sir.
Q. And down at the bottom there are some pencil 

notations, are they yours?
A. No, sir, absolutely not, it looks like McClel-

land’s writing.

Mr. LeDuc: It may be stipulated that the writ-
ing of my name and address is by an officer of the 
Collingswood Extension Realty Company, Mr. 
Green.
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Mr. Wendkos: Mr. Green is a director and 
officer of the Collingswood Extension Realty Com-
pany.

By Mr. LeDuc:

Q. Referring to this letter of February 5, 1923, 
to which Mr. Wendkos has referred in his examina-
tion of you, and the fact that the agreement of sale 
to the church was entered into February 11, 1924, jq  
over a year later, I ask whether or not the offer 
that letter embraced was in your mind at the time 
you made your contract with the church?

A. Absolutely not.
Q. Had you had any negotiations of any kind in 

the intervening period?.
A. They had been to my office, written me letters 

about it, and my answer was always the same, we 
had nothing to sell.

Q. I am asking you after that letter was sent 20 
which McClelland testified no answer was given, was 
he in touch with you after that?

A. Yes, he came in once in a while, wanted to 
know if anything was new.

Q. What did you tell him?
A. I told him the matter had to be cleared up by 

the court before the vestry could do anything.

By the Court:

Q. I still have a feeling I would like to have you ^  
remove if the facts justify it. It seems to me, if I 
had been a member of the vestry of that church 
and received that offer in writing addressed to me 
for the church, addressed to me as a vestryman of 
the church, and referring to it as an offer to the 
church, I would have felt it my duty to take that
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letter to the first vestry meeting and show it to 
them.

A. That was practically done.
Q. In order to show them what sort of an offer 

had been made me. Now, why didn’t you do that?
A. It was discussed informally. I don’t know 

that the original letter was not handed to them, I 
have no knowledge of that, it is quite likely that 
is exactly what happened, and in further answer to 

10 your question again, the vestrymen were of the 
opinion that I was, that the trust restriction made 
it impossible to do anything with it, so the price 
offered had no bearing on it.

Q. In view of this formal offer, which had been 
reduced to writing, after prior discussions, because- 
the letter itself refers to prior conversations, don’t 
you think that the writer of that letter was en-
titled to an answer from the church clerk, entitled 
to some action on the part of the vestry, there stat- 

20 ing you had nothing to sell, or stating that you 
couldn’t entertain the offer?

A. The ruling of the vestry was probably—“ Mr. 
McNeill has been handling this and let him take it 
up with the buyers and tell them we have nothing 
to sell.”  Those things are not always handled by 
correspondence.

Q. Had there at that date been any opinion pro-
cured from anyone as to whether there was any pos-
sibility of straightening that title ?

30 A. What date was that?
Q. That date of that letter?
A. No, I don’t think there had.
Q. Are you sure?
A. The dates don’t mean a great deal to me, my 

recollection is the matter of the title came up in the 
latter part of 1923, and this letter bears date Feb-
ruary, 1923. If it had been discussed it was purely
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problematical whether it could be done at all; no 
definite answer had been given concerning the fact 
of whether it was possible, there was a chance.

Q. When did you first consult Mr. LeDuc in the 
matter?

A. I recollect about the first of 1924.
Q. You are quite sure it wasn’t before that?
A. It couldn’t have- been a month or two before 

that, as early as November or December, 1923.
Q. The petition, of course, wasn’t filed until after jn 

you concluded your agreement with the church.
The date of the filing of the petition is April 10, 
1924.

A. Your Honor, wouldn’t the petition have the 
date after the agreement with the church was exe-
cuted?

Q. It wasn’t until after that the petition was 
filed?

A. That was filed when, sir? I would have to 
inquire from the attorney o f the legality of doing on 
it before the correct move was mad«. CKJ

By Mr. Lloyd :

Q. Mr. McNeill, when was the first you received 
any otter, or any negotiations from the Collings- 

°a Realty Company?
M evidence submitted by Mr*.
McClelland s letter that was in, I think, February,

pn2 ' Tllr  speaks of some prior letter and some 
conversation.
reanti.ma^ e^  a f ew days before that his rep-
week Ve ^Gen *n See me’ a ma^ er ° f a 

Q- His representative, after this letter was writ-

30
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10

20

30

ten, saw you off and on continually for a period 
of about a year!

A. Mr. Green, his representative, is in court, and 
he can tell us when, sir; I can’t recall it, but that 
is correct, he was in and out to see me many times 
during the entire period.

Q. This piece of ground assumed rather a strate-
gic position, didn’t it!

A. For what!
Q. For the benefit of the Collingswood Land Com-

pany’s land!
A. Yes, but not for church purposes, right.
Q. And the Collingswood Land Company were 

anxious to get it and they communicated that fact
to you!

A. Eight.
Q. Now, who was counsel for the church at that

time!
A. At the time of these negotiations!
Q. Yes.
A. We had.no counsel.
Q. Do you know whether or not a legal opinion 

was ever received by the church after these nego-
tiations were submitted by you to the vestry!

A. I presume Mr. LeDuc took it up with the ves-
try, as the sponsor of this agreement I don’t know 
whether I was present at such a meeting, being a 
party to the agreement I wasn’t permitted in the
meeting. . ,

Q. Before this time do you recall to whom in the 
vestry you called attention to1 the fact that the Co 
lingswood Extension Realty Company was so anxi-
ous to get this piece of ground! ,

A. The matter was informally diosussed by tne 
vestry, the fact we had the property, title was in our 
name, the vestry knew they owned the property su 
iect to these tax assessments.
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Q. There was a bona fide offer in writing of 
roughly $6000 for this piece of property?

A. Right.
Q. Did you when you went to Mr. LeDuc for your 

opinion obtain from him any idea as to what his 
fees would be?

A. No, sir, I am not in the habit of asking coun-
sel in advance their fees, the type of counsel selected 
is well worth their charges.

Q. You had no idea of what his counsel fees IQ 
would be?

A. No, sir, my motive was first to give Grace 
Church the benefit of this thing that had been stand-
in g------;

Q. That is, to give them $1000 if you could get 
the property?

A. It didn’t make any difference, according to the 
agreement it is if I did, but that wasn’t my under-
standing.

Q. When was the money actually paid to the 20 
church, do you recall ?

A. That I don’t know, I presume shortly after 
the completion of the agreement.

Q. Was that, do you recall, at the time of final 
settlement ?

A. That was at the time counsel would instruct 
me the money was due his clients.

The Court: Wtien the deed was made ?
30

The Witness: No, I would be instructed by coun-
sel, according to the agreement.

The Court: , Was it paid until the deed 
made?

was
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The Witness: That I don’t remember, sir, the 
records would have to show that.

Mr. LeDuc: <It was paid at settlement, your 
Honor.

The Court: The settlement was after title had 
been conferred by the Court1?

10 Mr. LeDuc: That is correct.

Q. Then it wasn’t paid between the time of the 
authorization of this agreement and confirmation by 
the Court, at any rate, which was December 8,1924?

A. I can’t answer the question, I paid the bill 
when the bill was due by the agreement we took, 
that is ihe time I paid the $1000.

Q. Now, did you ever suggest to the vestry that 
they obtain counsel to> get an opinion similar to the 

2Q opinion you apparently received from Mr. LeDuc?
A. Mr. LeDuc represented the vestry.
Q. In this transaction did he represent the ves-

try or did he represent you?
A. The vestry, Mr. Lloyd, had no particular 

counsel outside of Mr. LeDuc. In other words, the 
vestry knew that Mr. LeDuc was representing me, 
he was anxious to do something in behalf of the 
vestry and since no other counsel was required 
there was no necessity of calling in additional 

^  counsel because the matter was so friendly.
Q. Do you recall any one specifically, Mr. Mc-

Neill, to whom you conveyed the information about 
this letter of February 5, 1923?

A. When the figures were mentioned?
Q. Yes.
A. No, the matter was informally discussed and 

the chances are the letter was read.
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Q. Before yon entered into this agreement with 
the church did yon obtain an option from Mr. Le-
Duc?

A. About what?
Q. About clearing up the title to it?
A. Before I entered into' the agreement with the 

church, and the date of that agreement is what?
Q. February 11, 1924.
A. As I recall it, in going out on the train one 

night I asked Mr. LeDuc, “ Is it possible to do 10 
anything with the Grace lot in Collingswood, it 
has been standing still a number of years and I 
think something ought to be done to put it in mo-
tion,”  and he said, “ It is possible, but not at all 
sure,”  and I went before the vestry and I said, 
‘This is anybody’s opportunity, but I do want to 

put the Grace Church in possession of some funds 
which I believe that property is worth.”

By the Court: 20

Q. On December 8, 1924, that sale was confirmed 
and you knew then your title was perfect, and the 
settlement made very soon a fte r ------

Mr. LeDuc: March, 1924.

The Court: What date ?

Mr. LeDuc: March 25, 1925. ^

Q. Everything had been completed on that date 
and it had cost you approximately $2500, and at 
that time you knew you had a perfect title, that it

y°U °nly about $2500 all. told, including 
the $1000 you paid to the church, and you knew 

len you could sell it for at least five or six thou-
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sand dollars to this land company, and didn’t yon 
feel under any obligation to say to the vestry, “ You 
might have the benefit of this offer that was made 
to you ahead of mine, and have the difference be-
tween what it has cost me and $2500 and the five 
or six thousand dollars you now can get for it,” 
did you feel that duty was due to the church or 
not?

A. No, for the reason that the sale had not actu- 
10 ally taken place, nothing had been completed, I 

could not naturally say to them, “ Now, I have made 
some money on this, now, you come along with me.”

Q. Still later you were able to sell it for $30,000, 
didn’t you feel the vestry ought to have some por-
tion of-that, at least?

A. According to my agreement, as I had haz-
arded a chance of the expenses of the litigation, 
it was purely a financial proposition, and what I 
proposed to do with my asset rested with me to 

20 treat the vestry in the church perfectly square.

By Mr. LeDuc:

Q. Mr. McNeill, prior to the time you say I ad-
vised you there was a chance of removing these 
trust restrictions had anyone else advised you m 
a similar way?

A. Absolutely not, I never invited anybody, never 
asked anybody, considered it over a period of twenty 

™ years absolutely impossible.
Q. Had you had advice from the solicitor of the 

church, Mr. Bergen, in regard to the removal of 
these?.

A. He had told us over a period of many years it 
was next to impossible that such a restriction cou 
be removed. I think in explanation of that state-
ment was the fact at that period, so many years
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ago, the ground was of so small a value and the 
assessments against the ground were so great it 
wouldn’t warrant them getting something that 
wasn’t worth it.

The Court; At the time your agreement was 
made Mr. Bergen was not alive, was he?

The Witness : No, I succeeded to his position as 
Senior Warden of the parish. \ q

Q. I was your personal attorney at the time you 
made the offer to buy?

A. Yes, sir.
Q. And I represented the church only in so far 

a s ------
A. Because of the fact the church had absolute 

confidence in you and me you were in a dual capac-
ity- . . ;; •

Q. My only representation of the church was for 20 
the purpose of clearing the title, wasn’t it?

A. That is right.

Le Fe v r e  W. D o w n in g , recalled.

By Mr. Lloyd:

Q. Mr. Downing, how long did you say you have , 
been a vestryman of Grace Church?

A. Possibly 15 years or more, maybe longer.
Q. During 1922 and 1923 were you a vestryman? 
A. I was.
Q. Were you Junior Warden at that time?
A. No—maybe I was Junior Warden at that 

time, yes, I think I  was.
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10

20

Q. Did you attend the meetings regularly?
A. Yes.
Q. During that, time?
A. Yes, I think I did; some I missed.

; Q* 1 show you a letter dated February 5, Ex-
hibit 06, and ask you if you ever saw that letter?

A. I think not to the best of my knowledge and 
belief, I did not.

Q. Did you ever hear of an offer of $40 a front 
foot being made in February or subsequent there-
to up to' the time of the making of this agreement 
with Mr. McNeill ?

A. Never heard of any bona file offer of any 
price.

Q. Did you know that anyone was anxious to 
acquire title to this piece of property?

A. No, I can’t say positively; there were informal 
discussions, once, I think I recall, someone wanted 
to square up their ground, and that is all I know of 
it.

Q. Were there any figures mentioned? 
A. No, sir.

By Mr. LeDuc:

Q. I want to ask one question I omitted on direct 
examination. You were the financial officer of the 
vestry in 1925, weren’t you?

A. Yes, sir.
30 Q* Can you state what was done with the $1000 

paid by Mr. McNeill?
A. Placed in the Haddonfield Trust Company on 

a special deposit, it was there when I resigned as 
treasurer, to the best of my knowledge and it is still 
there.

Q. And was that an investment approved by the 
order of the Court of Chancery, do you know?
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A. No, we just simply held the funds, we were 
instructed we couldn’t use the funds, and we placed 
it there on special deposit.

Q. Couldn’t use them for any purpose?
A. We were restricted in using the funds, an in-

junction of some kind.
Q. That is on time deposit at the Haddonfield 

Trust Company?
A. Yes, sir.

By Mr. Lloyd: ^

Q. That is in accordance with the 1905 Act that 
these proceedings—that the title of this property 
was cleared up by?

A. I don’t know about that.

The Court: Mr. Lloyd, the answer filed by the 
church was filed by Mr. LeDuc; you have since been 
substituted, I understand?

20
Mr. Lloyd: Yes, sir.

f'+n6 S?riri : ^ ow’ this answer seeks a dismissal 
0 e bill, it seeks to have the decree in this case 
° T ? .  a na ûre that the church cannot by any 
possi i ity profit by this money going to the church, 
m o er words, the answer of the church is prac-
tically the same as the answer of McNeill. Now, if

e should be of the opinion that this deed
was void as between the church and McNeill by rea- 30 
son o his trust relationship to the church, and by 
eason of his failure to perform his full duty as a

8 ??’ °r warden, or vestryman of .the church, 
iji, j 1: tat&ht be that the church would become en- 
Np'u i  a considerable sum of money from Mr. Mc-

1 ot all the profits he has made in this trans-
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action, but your answer, as it now stands, will, as 
I take it, deny to the church any such recovery.

Mr. Lloyd: If the Court please, I came in the 
case the night before last, and I understood the 
facts to be set forth in the answer. In court here 
this morning they have developed differently and, 
I think, in justice to my client, I should ask for an 
adjournment to properly prepare a new answer to 

IQ correspond with the facts as they are now shown, 
and pray for certainly a resulting trust or, at least, 
that I have an opportunity to think it over. These 
facts are entirely different from anything I had 
been informed about.

The Court: It is quite possible, in case Mr. Mc-
Neill is held to be accountable for this profit he 
made, the money will go to the church instead of 
the Cuthberts. In other words, supposing we should 
find that this decree of the Court of Chancery has 
perfected this title so that the conveyance was ab-
solutely perfect, and conveyed a perfect title, and 
that the present owners of this title have therefore 
a perfect title to this property by reason of the 
decree of the Court of Chancery made pursuant to 
the statute. Now, supposing we should find, also, 
that under the authority of Stewart v. Lehigh Val-
ley Railway Company, and the very, many decisions 
of our Court of Appeals along the line of Stewart 
v. Lehigh Valley Railway Company, that Mr. Mc- 

™ Neill was not entitled to profit in this transaction 
by reason of the fact that he was a vestryman o 
the church and had trust duties to perform an 
therefore must account for any profits *e,
ceived, my present impression would be that a 
money would go to the church and not to the u 
bert estate. That is just a present impression,
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and I mention it now because it seems to be now, 
at least, a matter worthy of consideration.

Mr. Lloyd: That was my thought in suggesting' 
paragraph one, but I had no idea the facts would 
be as they are developing.

The Court : What is the attitude of counsel • 
touching the application to amend the answer?

Mr. Wendkos: I think, if the Court please, this 
is taking an undue advantage. This matter was 
set down for the 17th of January, I think that was 
the date, and sometime prior to the date set down 
or trial a motion was made by Mr. LeDuc before 

your Honor, and at that time I conceived certain 
phases of the case whcih I did not have prior to 
the argument, and I believe Mr. LeDuc did also, 
and he had ample opportunity to engage counsel 
tor the church, and if I recall, Mr. LeDuc stated 9n 
o your Honor in chambers, and feels now, he 

should engage other counsel for the church; now, 
to come at this,late date; waiting until the eve of 
ria n<̂  ^ave °ther counsel enter upon the suit

fv  i i.?n c?unse  ̂ ask for an adjournment, I 
mk that is taking an undue advantage.

M Tt\ LeDuc: Let me say the only reason that 
oyd was called in at the last minute was be- 

ause other counsel who had been selected to rep- 
sen e church was unable to be present today 30 

oecause ot a long drawn out trial at the Gloucester 
w n ^ Circuit. Immediately after the argument 
with flf 6 °n ^e^a f̂ of my motion to strike, and 

A T ent of the Church—rather, the church 
to P *  ^ r' Wescott, who was prepared

8 a ead, no substitution had been made, but
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he was acquainted with the facts, but at the last 
minute he got tied up with a long railroad case, 
and then at the last minute we felt it necessary to 
call upon Mr. Lloyd. Mr. Lloyd has been brought 
in hurriedly, and necessarily at the last moment.

The Court: Is there anything more to be offered 
• today?

IQ Mr. Wendkos: Here is my contention relative to 
Mr. LeDuc’s statement. Immediately after the 
argument, Mr. Stockwell, Mr. LeDuc and myself 
appeared before your Honor, and it was my under-
standing -------

Mr. Stockwell: I don’t think I was around.

Mr. Wendkos: Yes, sir, Mr. Stockwell was en-
gaged for the church, and we appeared to have the 

2q  date changed because Mr. Sttockwell produced a 
memorandum showing it was impossible to try it 
at that time.

30

The Court: It is almost impossible not to he 
convinced by Mr. Stockwell’s appearance, he seems 
to be shocked at your suggestion, his attitude is 
very convincing. Let us finish with whoever is 
here today. I am going to have the church pro-
tected in this case if it needs protection. Is there 
anybody else to testify today?'
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Edg ar  Cu t h b e r t , recalled.

By Mr. Lloyd:

Q. Mr. Cuthbert, when you, in your prior testi-
mony estimated the value of this ground was 
$2200 — -

A. Yes. 10
Q. Which I believe is right, is it, you had no 

knowledge of any offer such as $6000 being made 
for it?

A. No, I based my price on what I sold my place 
for across the street.

Q. You didn’t know at that time that this par-
ticular piece of ground was being sought after by 
the Collingswood Extension Realty Company?

A. No, absolutely not.
Q. You did not know? 20
A. I thought the church was getting something 

out of it.

The Court: You didn’t know of their offer of 
four or five thousand dollars?

The Witness: No, sir.

Jos e ph  W a l t o n , recalled. ^0

By Mr. Lloyd:

Q. Mr. Walton, did you know that an offer of 
roughly $6000 Lad been made for this piece of 
ground?
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A. I didn’t know of any offer of any kind.
Q. No offer at all?
A. No,
Q. That is the reason you thought this arrange-

ment of $1000 ------
A. Was a good one for the chureh.

Cross-examination.

10
By Mr. LeDuc:

Q. The fact that an offer had been made by an 
adjoining owner was known to you, wasn’t it?

A. An offer to square, someone in the vicinity 
wanted to square their lot.

Q. Why weren’t you interested in inquiring at 
what price the adjoining owner was willing to buy?

 ̂ A. There was no reason for me to ask why be-
20 cause I was given to understand we couldn’hdo any-

thing anyhow, no matter what he would offer.

By Mr. Lloyd:

Q. The vestrymen had no counsel at that time, 
did they?

A. No, sir, I don’t think we ever had counsel, 
except as there happened to be a lawyer on the ves-

30 trT- *

By Mr. LeDuc:

Q. This was about a year prior to the actual 
agreement made with Mr. McNeill?

A. Yes, sir.
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By Mr. Wendkos:

Q. Who was the attorney on the vestry?
A. None to my knowledge since Mr. Bergen’s 

death, he was the last we had.
Q. Did the church engage counsel at the time of 

this agreement with Mr. McNeill?
A. It was the proposition brought to the vestry 

by Mr. LeDuc who was Mr. McNeill’s counsel and 
we felt he was acting for the whole outfit.

Q. Did you authorize him to act for the church?
A. I believe the minutes will show for that, I don’t 

know, but I think they should appear on the min-
utes.

By the Court:

Q. At the time the agreement was made with Mr. 
McNeill did he inform the board that Mr. LeDuc 
had advised him that there was fair prospects of 
getting a good title to this property?

A. No, my thought was and always had been 
that he wanted to accomplish something that every-
one else had given up, that was my impression, here 
was a thing a number of people had talked about 
and he thought he was good enough to go in and 
clear it up.

Q. And you looked upon this $1000 as a gift?
A. Practically, yes, I thought it was a very good 

thing for the church.

Mr. Wendkos: I read from the minutes. “ The 
following resolution, moved by Mr. Dowling and 
seconded by Mr. Cuthbert was after full discussion 
unanimously adopted, resolved that Louis B. Le-
Duc of Camden, New Jersey, be employed as coun-
sel for the corporation,”  etc~

10

20

30
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The Court: That is one of the several resolu-
tions that were passed to put the agreement through, 
about the same date?

The Witness: Yes.

The Court: The date of the agreement was 
when ?

10 The Witness: February 4, if I am not mistaken.

By Mr. LeDuc:

Q. In connection with that resolution don’t you 
recall that I stated that there was a very fair op-
portunity of removing the trust restriction by a 
suit?

A. I don’t recall those words, but with you get-
ting into it I felt there must be some chance or you 

20 wouldn’t be as interested.

By Mr. Lloyd:

Q. The vestry didn’t have any legal advice at all, 
did it?

A. No.
Q. Independent legal advice?
A. No.
Q. Are there any other members of the vestry 

here who have not testified?
A. No.

Mr. LeDuc: The defendant McNeill rests.

The Court: Well, I am very clear as to what my 
duty is, and I wish to discharge it, although it will 
involve me in considerable more trouble and time,
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and possibly a great deal more labor, but I think in 
the present situation it is my duty to see that the 
church file an answer in this case under which it 
may receive any benefit that by any possible theory 
of the law can fall to it in the event of a decision 
which now looks to me as though it might be pos-
sible. I therefore think I ought to have the present 
solicitor for the church file an amended answer of 
that nature and require that it be done at once and 
that the case be finished at a day at this time fixed 10 
so there will be no delay of more than a week or 
so by reason of the adjournment and by reason 
of the amendment. It is quite possible that at the 
subsequent hearing no testimony will be needed that 
has not already been introduced, but with a new an-
swer on file everyone should have an opportunity 
to introduce new testimony to meet the averments 
of the new answer, if they desire. Now, in order 
that all counsel may see what I have in mind at 
this time that impels me to take this course, aside 20 
rom the fact that the answer which is now pre-

pared was prepared by the same counsel who rep-
resents Mr. McNeill, with the understanding that 
he interests of him and the church were identical, 

and that the present counsel for the church is a 
substituted counsel appointed since the answer was 
hied, aside from that fact, which would seem of it-
self to call for an amended answer, my thoughts are 
these, which I only express in a tentative way. The 
early and leading case in our Court of Appeals 2n 
ouchmg the duties of a board of management, what-

ever that may be, a board of directors of a corpor-
ation or, I apprehend—any board of a church who 
has charge of the business affairs of the church, 
w en dealing with the corporation, are trust duties 
o a very high, and a very important, and serious 
a ure by reason of the trust that is imposed upon
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such managing officers, and in this connection I 
would suggest that it might be best for proof to 
be made in this case showing exactly what the duties 
of a vestry of a church may be in the management 
of its business affairs. Perhaps we all know, but 
we don’t know authoritatively, and it will be nec-
essary, possibly, to prove it, unless counsel can 
agree upon it. In Stewart v. Lehigh Valley Rail-
way Company it was held in effect that a director

10 of a corporation cannot deal with the corporation 
which he represents, it doesn’t matter how much 
good faith may have been exercised, upon his part, 
his contracts with his corporation are voidable at 
the instance of the corporation. The reason for 
that is perfectly plain. One cannot buy themselves, 
one cannot bargain with himself, he cannot in the 
capacity of an individual deal with himself as a 
trustee, and to the same extent he is prevented 
with dealing with the other members of the board.

20 He cannot by walking out of the room relieve him-
self of the duties and responsibilities of a director 
or trustee, those duties obtain in his absence just 
as they do in his presence, his contract with the 
board is subject to repudiation by the body itself 
that the board represents, at their option. That 
is the general principle, and that principle, I take 
it, is applicable in this case. Now, there is to be 
added to that the very, very important circumstance 
in this particular transaction that Mr. McNeill, who 
purchased this property, from the evidence now m, 
appears to have known that if he got a perfect title 
to it he could in all probability turn it over to 
someone else at a considerable profit. He had re-
ceived an offer in his capacity as a member of the 
vestry, he had received an offer which it was his 
duty to submit to the vestry, for five or sa thou-
sand dollars for this very land; as a member
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10

the vestry it was his duty to submit that offer, even 
though he might have thought that the church could 
not make a good title. When he did find, through 
Mr. LeDuc, that there was a possibility that the 
church could make a good title certainly a duty 
was present to submit to the vestry the fact he 
could get five or six thousand dollars, that they 
could get five or six thousand dollars for this land 
if a good title could be made when he was making 
a proposition to them that he would give them one 
thousand dollars and take upon himself the respon-
sibility, and the expense, and the risk of procuring 
a good title, which obviously wouldn’t cost him 
four thousand dollars, so it seems to me there is at 
least a strong prima facie case in favor of this 
church, first, upon the ground of the inability of 
the trustee to buy the property for himself at all 
m any kind of a fair or unfair manner; second, be-
cause of the possibility—and I am only referring 
to it now as a possibility—because of the possibility 2( 
of a conclusion under the facts of this case that 
there was added incapacity, a duty cast upon him 
by reason of the offer that had been made to him 
to submit such an offer to the board before he ac-
cepted title to it under any kind of an agreement.
1 think that ought to appear as a defensive plead-
ing of the church. There has been great delay on 
the part of the church in repudiating this trans-
action. Now, there may be some reason for that 
delay, there may not; that, perhaps, can be made 
a matter of defense upon the part of Mr. McNeill, 
t may be a matter that can be explained by the 

church. It appears today that the very first that 
anybody knew of this prior offer to Mr. McNeill 
has been very recently, so that there could be no 
repudiation by the church on the claim that this 

er had been made to Mr. McNeill and had not

30
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been communicated by him to the church prior 
to the time the church received the knowledge of 
the fact that the offer had been made, so there can 
be no laches there. The facts are that they have only 
recently received this knowledge, and it may be, too, 
that they Haven’t known until this suit was brought 
that Mr. McNeill has received $30,000 for this prop-
erty. That fact might excuse them from a more 
prompt repudiation, or, as the cases call it, exercis- 

10 ing their option to declare the contract void, which 
is in effect a repudiation. Now, I think I am in 
the performance of a plain duty, although an oner-
ous one, in making the provision for the amend-
ment to this answer and a further hearing. Now, 
Mr. Lloyd, I will expect you to prepare an amended 
answer and serve it upon all adversary counsel with-
in a week. Can you do that?

Mr. Lloyd: Yes, sir.
20 The Court: How long do you want to make 

any answer to that in case an answer should be 
desired?

Mr. LeDuc: I would say, if the Court please, 
five days.

The Court: Very well, that will make 12 days. 
Now, supposing I give you March 12, after mo- 

™ tions, for final disposition of the cause. Will tnar 
be satisfactory, can everybody be ready by 
time ?

(At this point a further hearing of the matter 
was adjourned until March 12, 1928.)
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Camden, New Jersey, March 12, 1928.

(Trial of the cause resumed, on the above date, 
pursuant to adjournment, in the presence of re-
spective counsel.)

Mr. Joline: About a quarter of an hour ago 
Mr. Robb, of Burlington, who sits here, approached 
me in this case saying that he is one of the members 10 
of the Episcopal Fund of the State of New Jer-
sey of which Mr. Pierce is another member, Mr. 
Pierce was the private secretary of the last Gover-
nor of New Jersey, Siltzer, and they seem to think 
maybe the Episcopal Fund of New Jersey has some 
interest in this matter. He said he got the papers 
from the Bishop of New Jersey, Paul Mathews, 
last week, and he immediately went to Mr. East- 
wood, to look into the matter, as they were to ap-
pear here this morning, and Mr. Eastwood is sick 20 
and can’t leave his home and he wants an adjourn-
ment of two weeks to find out whether they have 
any interest , in the matter and whether they are 
concerned in any way.

Mr. Wendkos: If the Court please, I can’t see 
where the standing committee or the Bishop is con-
cerned in this matter; in the first place they have 
approved the sale of this property by affixing, their 
signatures to an approbation; in the second place, 
there is in evidence a letter from the office of the 
archdeacon and bishop to the effect that they 
have waived any interest in the land whatever, they 
approved of the sale, they thought it was done in a 
legal fashion, and I don’t see why at this late date 
they should come in and claim any interest either 
in the profits or the land.
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Mr. Joline: Bishop Mathews is going to a hos-
pital this morning, he has been very sick, and he 
is to have an operation performed, and that may 
be the? reason for the delay on his part in sending 
the papers to Mr. Robb.

The Court : Were they made defendants in this 
suit?

10 Mr. Wendkos: No, sir, because of the corre-
spondence in my possession. When I commenced 
the suit they were informed of the fact and they 
waived all interest whatsoever in the property and 
approved of the procedure.

The Court: I am not sufficiently familiar with 
the organization of the church to know just how 
far the property rights of individual churches are 
subordinated to the rights of the parent organiza-

20 t i o n -

Mr. Wendkos: I think the statute fixes that. It 
has been some time ago since I examined the 
statute, but they begin with as early as 1799, if 
my memory serves me right the bishop simply has 
the power to approve sales, mortgages, and so forth, 
and, as a matter of fact, there is a printed form 
which comes from that office to be attached to any 
mortgage or lease which may be made by any 

™ church corporation, and I particularly recollect that 
that certificate, so called, was attached to the orig-
inal deed that was put in evidence here at the 
last hearing. Why at this late date, having ap-
proved to the sale, after having forfeited all rights 
in it, after having informed one of the complainants 
they had no further interest in the matter, and 
they thought it was done in a legal fashion, why
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should they come in at this late date and ask for 
a continuance in a matter in which they have no in-
terest, and I don’t think the statute gives them any 
authority?

The Court: Has therekbeen an answer filed, a 
separate answer of the church?

Mr. Wendkos: I have received last Thursday 
a combined answer, not a separate answer. j q

The Court: Has there been a reply filed to that ?

Mr. Wendkos: I have just filed my reply this 
morning.

Mr. Summerill: Since the last hearing the de-
fendant, Arthur Y. McNeill, assigned to the church 
in Haddonfield the mortgage of $24*0(30 which he 
held on the lot in question in order to show bona 0 > 
tides and good faith, in view of the fact he thought ^  
his actions were perfectly legal and straight, but in 
order to settle all doubt he assigned that to the 
church, and on the question of the latter there is 
somewhat of a communicative interest between the 
church and the defendant McNeill, and the answer 
is a joint answer by the church and by McNeill.

Mr. Joline: Mr. Robb says he can explain the 
matter to your Honor. I don’t know anything 
about it, I simply come in here as his friend asking 
for the postponement.

The Court: I think they should be heard if they 
wish to intervene. I think it would be wrong for 
me to foreclose them by any ruling to the effect 
that they have no interest at this time; I think if
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they have an interest, or claim an interest, or right 
of any kind they ought to be heard. It may be they 
can show that any consent which they filed was 
wrongfully obtained, that it was through inadvert-
ence, or that it was void for any reason. I don’t 
think I ought to prejudge their standing or inter-
est in this matter without having them heard. I 
think they should promptly file a petition of in-
tervention, or whatever document they are ad- 

10 vised is appropriate, in order that their rights may 
be preserved. I have been wondering, Mr. Wend-
kos, whether or not you.may not in all of this pro-
ceeding have erred in your failure to make a direct 
attack on the decree of the Court in the order of 
sale.

Mr. Wendkos: I believe I did, if the Court 
please.

20 The Court: In that case I think the church ought 
to be made a defendant.

Mr. Wendkos: The Bishop?

The Court: The supreme authority, whatever it 
might have been.

Mr. Joline: Mr. Robb represents the Episcopal 
Fund of the Diocese of New Jersey, that is a cor- 

30 poration that has to do with the property of 
churches.

The Court: I feel convinced that the supreme 
organization, whatever title that may have, or any 
organization of the church that might be entitled 
to funds that are in controversy here, has any claim 
of rights, they ought to be heard, otherwise they
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would not be barred and it would perhaps occasion 
a rehearing. I think, if I were you, Mr. Wlendkos,
I would give some reflection to the suggestion I just 
made, that a decree of the Court of Chancery, once 
solemnly made, can only be opened in one way, and 
that is by a direct attack on the decree, and in that 
attack, of course, everybody interested would have 
to be made a party. I only make that suggestion 
for your reflection.

Mr. Wendkos: May I have the privilege in the 
form of an amended complaint?

The Court: I wouldn’t want to pass upon that 
at this time. That occurred to me this morning as 
I was reading over this answer and I make the sug-
gestion to you for your reflection. Any course you 
may determine to adopt, of course, I will hear you 
on, and in the meantime I think the supreme author-
ity of the Episcopal Church,, or any authority of on 
the church who claims to have an interest in this 
matter, I think ought to be given a right to in-
tervene, and probably the better course would be a 
petition for intervention.

Mr. Wendkos: Will your Honor fix the time ?

The Court: Yes.

Mr. Joline: Mr. Eastwood is now sick, it may 
be the grippe, or something like that, that will 30 
eep him in be(j  a week or so; I simply get that 
rom Mr. Robb who was unable to see Mr. East- 

wood this morning.

The Court: I shouldn’t want to deny Mr. East- 
W0° privilege of himself representing the
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church, but at the same time I don’t think we ought 
to hold the case over for that; there are so many 
counsel that are entirely familiar with this, and I 
apprehend the attitude of the supreme authority 
of the church would probably be in harmony with 
the attitude of the defendant church, and they per-
haps could operate together through the same coun-
sel.

IQ Mr. Jo-line: Mr. Robb tells me if Mr. Eastwood 
doesn’t get well right away they will get other 
counsel. I would like two weeks postponement, be-
cause Mr. Eastwood has got to look into this mat-
ter.

The Court: Can’t we arrange for a continuance 
of two weeks with the understanding that the new 
issues brought in will be ready for trial at that 
time?

^0 Mr. Summerill: If the Court please, unfortun-
ately, or fortunately, I am prosecutor of the pleas 
of Gloucester County, and Judge Swackhamer has 
set down criminal trials, and I will be engaged down 
there two weeks from today, and if it is convenient 
for your Honor I would suggest 3 weeks.

The Court: I would like to have it ready for 
trial on whatever time we fix, and any intervention 
there is and any new condition of the pleadings

30 that may arise will be prompt enough to enable us 
to go to trial on the day fixed. There are 
counsel involved and they all have to appear, w 
about your prosecutorship?

Mr. Summerill: I will be all right on April 3, 
if the Court please. We are going to start trials
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on Wednesday, 21, and that will probably run for 
a week, over through Monday the 26th, probably 
the middle of that week.

The Court: I have unfortunately filled my cal-
endar too full for the purpose, I have two final 
hearings for Monday, the 2nd, and I have a final 
hearing each day during all that week. There is 
only one final hearing for Monday, the 9th, and I 
can give you the place following that case for Mon- j q  
day the 9th. Will your work then be finished?

Mr. Summerill: Yes, we will be through then.

The Court: We ought to give time to get the 
pleadings in shape. I would like very much, if any 
case about that time should happen to go over that
we could substitute this on a day other than Mon-
day.

Mr. LeDuc: I hope your Honor will do that. ^

The Court: We will bear that in mind.

(At this point an adjournment was taken until 
Monday, April 9,. 1928.)

30
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Camden, New Jersey, April 9,1928.

(Trial of the cause resumed, on the above date, 
pursuant to adjournment, in the presence of respec-
tive counsel.)

The Court: What is the situation in this case 
at this time, gentlemen?

Mr. Summerill: If the Court please, since the 
former hearing, the defendant, McNeill, has 
assigned to the Grace Church the mortgage cover-
ing the premises in question; that assignment has 
been executed and been recorded, and with those 
changes taking place we have filed an amended an-
swer setting up those changes, and the defendant 
would like to produce the testimony proving these 
additional facts, unless Mr. Wendkos1 will consent 
to it. I have the witness here who recorded the 
assignment, and Mr. Wendkos said he would not 
require the register to come up with the ongina 
assignment.

The Court: You had better make your proof 
if you have the witness here.

W il l ia m C. Ma r s h a l l , sworn.

By Mr. Summerill :

Q. Mr. Marshall, you are a member of the bar 
of the State of New Jersey?

A. Yes, sir. >
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Q. You are also a vestryman of the Grace Church, 
Haddonfield?

A. Yes, sir.
Q. Mr. Marshall, will you tell the Court any steps 

taken by you with reference to an assignment of 
the mortgage in this case?

A. An assignment of the mortgage from Mr. Mc-
Neill to the church was placed in record by me this 
morning at the office of the register of deeds.

Q. The original assignment is lodged in his hands, 10 
is that right?

A. Yes.
Q. Mr. Marshall, at my request, did you make a 

copy of that assignment?
A. I did.
Q. Have you that with you?
A. I have.

Mr. Summerill: I understand Mr. Wendkos will 
consent to the use of the copy. 20

The Court: All right.

Mr. Summerill: I offer this copy in evidence.

(Said copy of assignment offered in evidence and 
marked Exhibit D7.)

The Court: It is in form an absolute assign-
ment of the mortgage? ^

Mr. Summerill: Yes, sir.

The Court: No conditions?

Mr. Summerill: No, a straight assignment.
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Cross-examination. 

By Mr. Wendkos :

Q. Mr. Marshall, you recorded that this morn-
ing?

A. Yes, sir.
Q. Were you a vestryman • of the church before 

the recent election ?' 
j q  A. No.

Q. How long have you been a vestryman?
A. Since the election on the 13th, the recent an-

nual meeting, the 13th day of March, I think.
Q. That was a day after the last hearing, wasn’t 

it?
A. I don’t know.
Q. The last hearing was on the 12th, I believe, 

and the assignment was not recorded until this 
morning?

20  A * N o -

30

By Mr. Summerill:

Q. Do you know why it was not recorded until 
this morning?

A. Yes, it was through an inadvertence of the 
rector who through the press of all the changes that 
had occurred since the annual meeting of the con-
gregation that he had overlooked the request that 
this be recorded, so it was entirely an inadvertence 
that it had not been recorded several weeks ago.

Q. Do you know whether or not of your own 
knowledge that advice of counsel was given to the 
church as to the recording of this mortgage?

A. I don’t know absolutely, but I do know, never-
theless, that that was done, by the statements of 
the rector, and of counsel at the time.
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By Mr. Wendkos:

Q. Who was counsel for the church, Mr. Mar-
shall ?

A. Mr. Summerill.
Q. For the church?
A. Yes.
Q. Do you know in whose possession the assign-

ment was between the 12th or 13th and today ?
A. I know it has been in the possession of the 10 

church for some time in a safe deposit box in Had- 
donfield, but what day that was put in, I don’t 
know.

Q. Which bank?
A. The Haddonfield Safe Deposit & Trust Com-

pany.
Q. Does the church have its own box there?
A. Yes, and I may add I went with the rector, 

who has access to this box, and saw him take out 
the assignment, and he gave it to me to be recorded. 20

Q. When was this?
A. That was Saturday.
Q- On Saturday?
A. Yes.

The Court: Was there anything done about the 
cash that had been paid, was that turned over to 
the church ?

Mr. Summerill: No, that was not. ^

Mr. Wendkos: If the Court please, I think we 
are in the position of trying this case backwards,

didn’t know that I would be put in the position of 
having to call witnesses.

The Court: On this subject?
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Mr. Wendkos: No, on the complainant’s side of 
the case, I had no witnesses sworn at all on my be-
half except Mr. Blair Cuthbert.

The Court: If we open up the case again, ex-
cept on matters that have transpired since the last 
hearing,* it may lead us into a good many ramifica-
tions.

10 Mr. Wendkos: Except this, the amended answer 
of the church and McNeill was filed, which sets up 
some new matter.

The Court: Yes, anything pertinent to the 
amendment.

Mr. Wendkos: I think it is pertinent to the 
amendment.

20 The Court: I wanted to ask counsel about the 
money that Mr. McNeill has received, the answer, 
as I recall, says something about that. Have you 
any evidence?

Mr. LeDuc: I have here a copy of a letter, the full 
text of which is set out in the supplemental answer, 
the last paragraph reads, “ I am therefore handing to 
your junior warden with this letter an assignment 
of the $24,000 purchase money mortgage made by 
Collingswood Extension Realty Company, which is 
in default and subject to call, and furthermore pro-
pose, as soon as all expenses are determined, to re-
mit to your body in cash the balance of the ne 
profit resulting from my resale.”  Your Honor wil 
appreciate the fact the expenses cannot be deter- 
mined until the end of this litigation, and he thin s 
he is liable to remit all the net profits of the re-
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sale, and in this letter he says he will pay back all 
the net profits as soon as the expenses have been 
determined. If there is no objection on Mr. Wend-
kos’ part I will offer this.

Mr. Wendkos: Isn’t it in the pleadings?

Mr. LeDuc: Yes.

Mr. Wendkos: That is all right then. 10

Mr. LeDuc: Then we won’t offer it, if the Court 
please.

The Court: I am wondering whether it was pru-
dent for the church and Mr. McNeill to answer to-
gether jointly. I must confess I am a little dis-
appointed to have the answers joined, there keeps 
coming to me the possibility of their interests di-
verging. The suggestion made about the expenses 20 
would indicate that the church joins with Mr. Mc-
Neill in the notion that he should deduct before 
paying to the church the cash he has received for 
this property any expenses incident to this trial, 
which might include lawyers ’ fees, or various 
charges on which the church and Mr. McNeill might 
not agree, and by reason of that disagreement 
niight meet with the withdrawal of the offer en-
tirely. I don’t want to stand in the way of the ut-
most amicable attitude between Mr. McNeill and 30 
the church, in fact, I want to encourage that, the 
only thought I have in my mind is that they both 
should guard against the possibility of their in-
terests becoming diverse, and yet a diverse attitude 
can not be permitted by either of them under a 
joint answer.
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Mr. Summerill: I f the Court please, we don’t 
fancy at any time that the interest of Mr. Mc-
Neill and the church might become in controversy, 
but if they do become that way the answer filed by 
the church will probably be identical with the one 
that would be filed by Mr. McNeill and I see no 
reason why we should not proceed with the answer 
at the ̂ present and if they do become divergent an 
amended answer, or separate answer, can be filed 

10 in substantially the same form, either by Mr. Mc-
Neill or the church, in order to keep the court rec-
ord straight. We feel the mortgage has been as-
signed back to the church again and there is harm-
ony between Mr. McNeill and the defendant church.

Mr. LeDuc: We don’t see how their interests 
could become divergent, Mr. McNeill has stripped 
himself of every possible interest in this controversy 
and his sole participation is simply to see that the 

20 church gets what he feels they are entitled to, that 
is what he originally had in mind, the two parties 
are united in opposition to the demand of the heirs, 
and we filed the joint answer with the idea of em-
phasizing that solidarity of purpose and unity of 
interests, and if in some unexpected way a diver-
gency should crop out Mr. Summerill is here rep-
resenting the church and I am here representing 
Mr. McNeill, and the fact I am sitting alongside 
of Mr. Summerill means I am here in a special or 

30 assisting capacity on the part of the church. As 
counsel for Mr. McNeill I have never been able to 
see how the issue between Mr. McNeill and the 
church could be raised by the heirs. We have not 
dodged that issue, but I don’t see how that issue 
is properly in this case at all, but having met it, 
it is out, completely out of the case, and the only 
thing your Honor has to weigh is the question of
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whether or not the heirs of Joseph Odgen Cuth- 
bert are entitled to benefit as against the church, 
and it is that issue we are prepared to' argue. If 
any other possible issue appears between the church 
and McNeill, Mr. Summerill and I will separate 
and oppose each other on that issue.

The Court: 
best.

You may go ahead as you think

ro

Wa l te r  S. Stoy , sworn.

Mr. Wendkos: In order to apprise the Court in 
advance the purpose of this testimony, I may say 
that in paragraph 8 of the amended answer there 
appears a statement, “ Defendants admit the con-
veyance by Joseph Ogden Cuthbert to Grace 
Church, which conveyance created a public charity 20 
or trust. Defendants admit the conveyance to the 
defendant Arthur Y. McNeill by Grace Church of 
said property, for the consideration stated, which 
consideration and conveyance, after a full disclos-
ure of McNeill’s relations to Grace Church, as its 
senior warden, was expressly approved by order of 
this court,”  and then in the third affirmative de-
fense, the allegation appears, “ The conveyance by 
Grace Church was pursuant to the doctrine of cy 
pres and effected a lawful conveyance of said ™ 
premises.”  The testimony Mr. Stoy will give this 
morning is directed against those two particular 
allegations.

Mr. Summerill: I f the Court please, we object 
to that, that was all brought out at the prior hear- 
mg, the doctrine of cy-pres, and everything else,
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the only changed status now is the fact that the 
assignment has been made from McNeill to the 
church, that is quite proper, but this is bringing in 
testimony which should have been brought in be-
fore.

The Court: I don’t see what new testimony this 
assignment has opened up. I wanted to inquire, 
however, about the attitude of the bishop who has 

110 intervened and answered here. Are there any 
proofs to be taken on his part?

Mr. Eastwood: If the Court please, I think the 
only matter in issue there is the question of whether 
the trustees of the Episcopal Fund are properly 
and duly incorporated. Mr. Wendkos raised that 
in his reply to the answer I filed, and I discovered 
Saturday afternoon the fact that that body was in-
corporated by legislative enactment in 1860. I 

20 have the law here and also a typewritten copy of 
the two amendments.

The Court: I think you may introduce this, Mr. 
Wendkos.

By Mr. Wendkos:

Q. Mr. Stoy, how old are you?
A. 66.

™ Q. Were you acquainted with Mr. Joseph Ogden 
Cuthbert during his lifetime?

A. From childhood back as far as I can remem-
ber until his decease.

Q. Do you know the circumstances surrounding 
the gift of this plot by Mr. Cuthbert to the church!

A. I do.
Q. Will you tell the Court ------
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The Court: I didn’t know that you meant to go 
into that, that is^your original case, isn’t it? What 
are you going to show, what Mr. Cuthbert intended 
and wanted to do ?

Mr. Wendkos: Yes, sir.

The Court: You can’t do1 that, how does he know 
what was in Mr. Cuthbert’s mind? How has this JO 
been opened as new matter?

Mr. Wendkos: If the Court please, I don’t like 
to make any complaint, but the understanding was 

* between Mr. LeDuc and I there was to be no oral 
testimony introduced at the time of the last hear-
ing, but to my surprise oral testimony was intro-
duced on his part; I wasn’t prepared, under any 
circumstances, to introduce any oral testimony, but 
I accepted the situation without any complant. Had 20 
I known there would have been any oral testimony 
I assure your Honor I would have used every effort 
to prepare myself at that time, and secondly, I 
don’t see how, in view of their amended answer, 
which raises the question of cy-pres—I don’t be-
lieve the original answer raised that question—that 
I shouldn’t be given the opportunity to show what 
Mr. Cuthbedt’s intention was with the plot and 
show how it was impossible to apply this doctrine 
01 cy-pres.

30
The Court: On what theory do you claim the 

right to establish by parol proof what his inten-
tion might have been when his intention was mani- 
ested by the written instrument?

Mr. Wendkos: The recent case of Noice v. Schnell,
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decided by Justice Katzenbach, I have the At-
lantic Reporter citation, 137 Atlantic 582, at page 
590, there the question of cy-pres is raised, and he 
said there in connection with testimony given re-
garding the testator’s intention, “ For the purpose 
of determining the object of a testator’s bounty, 
or the subject of disposition, or the quantity of in-
terest intended to be given by his will, a court may 
inquire into every material fact relating to the 

10 per soil who claims to be interested under the will, 
and to the property which is claimed as the subject 
of disposition, and to the circumstances of the tes-
tator, and of his family and affairs, for the pur-
pose of enabling the Court to identify the person 
or thing intended by the testator, or to determine 
the quantity of interest he has given by his will.”

The Court: That is all right under certain cir-
cumstances in order that the court may stand in 

20 the boots of the testator. You may show anything 
you choose about Mr. Cuthbert, as to where he 
lived, as to what his habits were, the nature of his 
life, if you think anything can be gained by that, 
but you can’t show what he intended by any oral 
proof, by what he may have said to anyone. Your 
last question indicated you were coming to that.

Mr. Wendkos: Yes.

30 Mr. LeDuc: Your Honor has indicated your rul-
ing, but I don’t want it to appear on the record as 
Mr. Wendkos stated it, our agreement was the 
other way, we stipulated that facts should e 
offered and either side should be pleased to 
whatever they wanted by oral proof, and Mr. Wen - 
kos was the first one to put a witness on the stan .
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The Court: Whatever the facts may have been 
if Mr. Wendkos says he was. surprised, or misunder-
stood, he may examine this witness on anything 
that shows the circumstances surrounding the 
donor, but not what he may have said, or what the 
witness may have thought he intended, or what 
his purposes may have been.

Mr. Wendkos: I  have no further questions.

Mr. Summerill: I f  the Court please, one more 
matter that will go in by consent. I have the 
charter and by-laws of the Grace Church of Had- 
donfield, the charter under which we are operating, 
and I offer that in evidence. One of the reasons I 
desire it in evidence is that it gives the church the 
right to buy and sell real estate.

The Court: I have been thinking the entire 
church organization might be involved in this case. 
Certainly I would put that in, at least.

(Said paper offered in evidence and marked Ex-
hibit D8.)

The Court: I haven’t read the answer of this 
Episcopal Fund Society.

Mr. Eastwood: Our answer is somewhat the 
same as the answer of the defendant Grace Church, 
the position of my client being that we feel that 
ms fund can be properly administered by the 

officials of Grace Church in view o f the fact it will 
e more or less entirely supervised by the Court of 
hancery under the order permitting it to sell this 

real estate, the fund, of course, to be administered 
ln acc°rdance with the original intention of the

10

20

30
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donor, however, the trustees of the Episcopal Fund 
have authority under its charter to administer such 
a fund, and are willing to assume that if the Court 
feels under all the circumstances it might be wise.

The Court: Make whatever proof you want to, 
I don’t know how I can determine what.this society 
is, or what its powers are, or duties, unless you 
have the necessary evidence.

Mr. Eastwood: I have the charter here, with 
copies of two amendments that were made which 
broaden the original powers, which will give the 
Court the necessary information as to the powers 
of the different trustees of the Episcopal Fund. I 
would like to offer it, and I believe Mr. Wendkos 
has seen it and no objection is made to it.

The Court: Make your offer.

Mr. Eastwood: Phamplet Laws of New Jersey, 
1860, page 76, “ An Act to incorporate trustees for 
the management and care of the fund for the sup-
port of the Episcopate of the Diocese of New Jer- 
sey, approved February 14, 1860,”  and also copy 
of an amendment to that Act, approved March 17, 
1862, and a further supplement ——

The Court: Phamplet Laws is it?

Mr. Eastwood: Phamplet Laws of 1862.

The Court: What page?

Mr. Eastwood: I have a copy of the exact lan-
guage of that supplement, and I will furnish e 
Court with the page, if I may. Also a fur er
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supplement approved April 4, 1871, Phamplet Laws 
of 1871, and I will furnish the Court the pages of 
those two supplements. I also offer in evidence, if 
the Court please, the journal of the Diocese of New 
Jersey, which embodies the personnel of the various 
bodies, the constitution, and accounts of the con-
vention.

The Court: Any objection to this?

Mr. Wendkos : N|o objection.

The Court: Does that show an organization 
under this statute, that you are still an organized 
body and on operative concern?

Mr. Eastwood: It does, sir.

The Court: It shows your duties and powers as 
a church organization. 2Q

Mr. Eastwood: No, it does not, because that is 
created in the charter itself under this Legislative 
enactment, of 1860.

The Court: I am only making the inquiry to 
know whether you are putting in everything neces-
sary for me to consider.

Mr. Eastwood: I believe I am offering all that 
is necessary for your Honor to decide the matter.

(Said papers offered in evidence and marked Ex-
hibit D9.)

30

The Court: Is there anything more ? Let the tes-
timony be considered closed. I will ask counsel to
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h an d  m e y o u r  a u th orities  and  I  w ill take the mat-
te r  up.

E X H I B I T  0 1 .

720 P a rk  A ven u e ,
C o llin g sw ood , N . J.

10 R E C T O R  and  V E S T R Y ,
G race  E p is co p a l C hurch ,
H ad d on fie ld , N ew  J e rse y .
G en tle m e n :

R e p re se n tin g  a nu m ber o f  the surviveing heirs of 
J o se p h  O gden  C u th bert, d e c ’d, I  address you in ref-
eren ce  to  a p lo t  o f  g ro u n d  at Collingsw ood. This 
la n d  w as co n v e y e d  to  G race  Church some forty 
y e a rs  a go , in  T ru st , as a G ift  to the Episcopal 

„  D ioses  o f  N ew  J e rse y , f o r  E p iscop a l Church pur-
p oses.

In  a ll these years*  G ra ce  C hurch  authorities have 
fa ile d  to  fu n ctio n  in  a ccord an ce  w ith  the Trust, they 
h ave a lso  fa ile d  to  co n v e y  the p lo t  to another Church 
o f  the D ioses  that the in ten tion  o f  the g ift  may have 
been  rea lized .

A t  th is  la tte r  d a y  w e learn  that an attempt is 
b e in g  m ade to  d isp o se  o f  th is land, b y  sale on the 
op en  m arket.

P le a se  u n d ersta n d , that such action  will be con- 
30  tested  at law , b y  the w r ite r  associated  with a num-

b e r  o f  h is k in sm an , w e take um brage that your au-
th oritie s , first sh ou ld  h ave  su ffered  the land to e 
so ld  f o r  ta xes , secon d  p erm ittin g  the tax-lien to e 
l i f t e d  b y  an a ttorn ey , thus p la ce in g  the property in 
a  v e r y  u n certa in  a tm osp h ere , absolutely foreign o 
the in ten tion  o f  the d on or .

June, 10th. 
1925.
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Some y e a rs  a g o , B o r o u g h  O rd in an ce  dem an ded  
gradeing and  the la y in g  o f  s idew alk s an d  cu rb in g  on  
Haddon A ven u e . F o r  C u th bert E sta te  (in c lu d e in g  
the C hurch L o t  in  q u e stio n ) th is  w o rk  w as don e 
under m y su p e rv is io n  as T ru ste e  an d  p a id  f o r  fr o m  
Estate fu n d s, an  item  w h ich  ca n n ot be o v e r lo o k e d  
under presen t con d ition s .

F or y o u r  in fo rm a tio n  I  w ou ld  fu r th e r  state  that 
on an ocasion , G e o rg e  J . B e rg e n  E sq , as y o u r  S o li-
citor, a p p roa ch ed  the T ru stees  o f  the C u th bert 
Estate w ith  a  p ro p o s it io n , to  take back  th is  lan d  
and substitute a  ca sh  d on a tion  in  the sum  o f  $1000. 
Dollars, the sam e, in  the nam e o f  the d o n or , to  be 
applied to the n ew  C h u rch  ed ifice  at H ad d on fie ld . 
The trustees M essrs , T h om a s  L . G illesp ie , B e n ja -
min C. R eeve  T ru s t  O fficer, C am den  S D  & T  C o., 
and the w rite r , fa v o r e d  M r. B e rg e n s  idea , w h e re -
upon M r. A le x a n d e r  W o o d , P re s id e n t o f  C am den  
Safe, ra ised  a  le g a l q u estion  an d  recom en d ed  that
an outside o p in ion  in  the m a tter  be first ob ta in ed . 
W e a ccord in g ly  e n g a g e d  the serv ices  o f  the la te  
H oward M. C o o p e r  E sq , a  v e r y  able  A tto rn e y . T h e  
opinion w hen re n d e re d  en d ed  the co n tro v e rsy . 
W hile I  have n o t M r. C o o p e rs  b r ie f  b e fo r  m e, its 
substance w as, first, th a t the T ru stees  h ad  no au -
thority to m ake d o n a tion s  fr o m  T ru st  fu n d s  n o r  to
invest them  in  la n d  sp ecu la tion , and  secon d , that the 

hurch had  n o th in g  to  sell, th e irs  b e in g  a g i f t  in  
rust, o f  s in g u la r  p u rp o s e  w ith ou t fu r th e r  f r o v i-  

Sion. In  a cce p tin g  the g i f t ,  the C h u rch  becam e a  
par y  to the co n tra ct , as set fo r th  in  the C on veya n ce ,

w* a c t i ° n  -lay to the Church- 
ith those in terested  at the tim e, it is  a  co in c i-

ence that the w r ite r  is  the so le  su rv iv o r , it becom es
y  duty to fo l lo w  the m a tter  to  a s a t is fa c to ry  con -

ciusmn. R e ce n tly  I  la id  th is  su b je ct  b e fo r e  an A t -
orney w ho is  fa m ilia r  w ith  the C u th bert E sta te , h is

10

20

30
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v iew s  are  v e r y  c lea r  an d  precise , I  cheerfully sub-
m it them .

I f  the C h u rch  d esires  to  fo r fit  the G ift and to be 
re lin q u ish ed  fr o m  the con tract in the conveyance, 
that G ra ce  E p is co p a l C hurch , H addonfield, the pres-
ent T ru stee , ob ta in  a  W r it  o f  consent from  the Trus-
tees o f  the E p is co p a l F u n d , o f  the D ioses o f New 
J e rs e y  to  co n v e y  the T ru st fo r  other than Church 
p u rp o se s , then  a  con veya n ce  can be made to the 

10 H e irs  o f  the d o n o r  o r  th e ir  representatives, under a 
s a t is fa c to ry  agreem en t, and  perm it them to clear 
the T it le  an d  m ake som e d isp osition  o f  the land.

A s  it  is , th is  L o t  co v e re d  w ith  brush and weeds is 
a  d etrim en t to  the n e igh borh ood , its irregular 
b o u n d ry  p rev en ts  the p ro p e r  developem ent of ad-
jo in in g  p ro p e r ty , it  sh ou ld  n ot continue.

V ie w in g  the u n certa in  leg a l status now affecting 
the situ ation , I  requ est that som e action be taken at 
once.

20  S p ea k in g  w ith  re sp e c tfu l can d or fo r  myself and 
oth ers  I  aw a it y o u r  r e p ly  w ith  intrest and apprecia-
tion ,

v e r y  tru ly  you rs ,
J . B la ir  Cuthbert

30
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EXHIBIT C2.

Louis B. Le Due 
Counsellor at law 

Camden, New Jersey

25 Broadway
October 3, 1925.

R e : Grace Church, Haddonfield
Mr. J. Clair Cuthbert,

720 Park Avenue,
Collingswood, N. J.
Dear Mr. Cuthbert:

Under date of June 10th last you addressed a 
letter to the Rector and Vestry of Grace Church, 
Haddonfield, which has been referred to me for 
reply as solicitor for the Church. The Vestry, I 
understand, did not meet during the summer months 
and it was not possible therefore to take any action 
on your letter until recently, which accounts for the 
considerable delay in replying thereto.

Since writing your letter I believe you retained 
Judge Lippincott in the matter. I had a conference 
with him and submitted my file of pleadings for his 
inspection. I understood that he had advised you 
that the action taken by the Church in regards to its 
Collingswood property was in full conformity to 
jaw. I do not know, therefore, whether you are still 
interested in pursuing the inquiries set forth in your 
letter to the Church. If you are, however, I would 
suggest that at your convenience you come to my 
office and let me show you the papers and discuss 
the matter fully with you. I have not the slightest 
doubt that I can satisfactorily answer any questions 
you may care to raise.

10
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I may add that you have obviously been misin-
formed as to the facts; and neither the Vestry nor 
myself would like you to continue under a false im-
pression, unfair alike to them and to yourself.

With kind regards and recollections of our hours 
together during the old case of Guerin v Camden S.
D. & T. Co., I am,

Very sincerely,
Louis B. Le Due

10 L /B

EXHIBIT C3.

DIOCESE OF NEW JERSEY 
' Office of the Archdeacon

Telephone 6704 307 Hamilton Ave.
Trenton, N. J.

9f) Sept. *21, 1926.
Mr. J. Clair Cuthbert,
Bettlewood Apartments,
Bettlewood & Eldridge Aves.,
Collingswood, N. J.
My dear Mr. Cuthbert:

Since receiving your letter of September 18th 1 
have consulted the records which we have in regard 
to the sale of this property, and I find that every-
thing has been done legally.

Grace Church, Haddonfield, was perfectly aware 
™ that the land conveyed to Grace Church in 1885 was 

devoted solely to Church uses. Finding that it was 
impossible because of its shape to use it for such a 
purpose either now or in the future a suit was in-
stituted in the Court of Chancery to clear ilp the 
title. The master appointed in the case, after tak-
ing testimony for two days, recommended and the
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Court approved a sale to Mr. McNeill for the price 
and on the terms stated; namely, that he would pay 
the back taxes, all expense incurred, and give the 
Church one thousand dollars. Later the Bishop of 
New Jersey and the Standing Committee of the Dio-
cese approved this sale so that it became effective.

It was ascertained at the time that the value of 
the land was somewhat in the neighborhood of two 
thousand two hundred dollars, and with the back 
taxes and expenses incurred and the one thousand 
dollars for Grace Church it was felt that the price 
was a proper one.

In regard to your statement, it is true that if a 
Church building had been put op the lot that it 
would have been free of taxes, but until such time 
as there was a building on the property it was sub-
ject to taxes just as any other vacant land would be, 
and, of course, no building had been erected and, 
therefore, the taxes had accumulated because Grace 
Church had failed to pay them.

If you want any further information in regard to 
this matter I would suggest that you write to the 
Rev. Charles S. Lewis, 835 Edgewood Ave., Tren-
ton, N. J. Canon Lewis is secretary of the Standing 
Committee and holds all the papers in the case.

I think all the legal requirements have been com-
plied with. Mr. Bayard Stockton, the Chancellor 
of the Diocese, is also a member of the Standing 
Committee and therefore their action was approved 
} him at the time when the matter was brought be-

fore that body in February 1925.
Very truly yours,

R. Bowden Shepherd

10
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EXHIBIT C4.

Incorporated
G. R. McClelland G. Thomas Flack
President Secretary-Treasurer

COLLINGSWOOD EXTENSION REALTY CO. 
Look over

10 “ Collingswood Extension”
Before Buying Yonr Home

45 E. Main Street, Haddonfield, N. J. 
Haddon Avenue, Westmont, N. J.

Jan. 15,1923.
Mr. A. W. McNeill,

134 Kings Highway, W.,
Haddonfield, N. J.

Dear Sir;^—
Following our phone conversation of this date, in 

20 regard to that triangular plot of ground in the Bor-
ough of Collingswood, opposite the present end of 
Cuthbert Rd., I may say that this Company is very 
anxious to straighten out property lines, and is will-
ing to come to any reasonable agreement in the way 
of exchange or of purchase if that be possible.

We would propose that land be exchanged so that 
this lot would be rectangular in shape, reducing 
your frontage and saving taxes in addition to mak-
ing it a better building site.

Or we are willing to exchange with you, offering 
any other plot of corresponding value on our tract. 

We are willing to purchase if that be possible. 
Hoping to hear from you at your earliest con-

venience, I remain
Yours very truly,

Collingswood Extension Realty Co.
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EXHIBIT C5.

THE LIVERPOOL AND LONDON AND GLOBE 
INSURANCE CO. LTD.

Entered United States 1848 
ARTHUR Y. Me NEILL

Agent
Haddonfield, N. J.

Losses Paid in Great Conflagrations 
San Francisco. 1906 $4,522,805
Chicago.' 1871 3,239,491
Boston. 1872 1,427,290
Baltimore. 1904 1,051.543

January 18, 1923 
Mr. G. R. MacClelland, President,
Collingswood Extension Realty Co.,
45 E. Main St.,
Haddonfield, N. J.
Dear Sir :

Your esteemed favor of the 15th inst. in re: tri-
angular plot of ground in the Borough of Collings-
wood, opposite the present end of Cuthbert Rd. is 
having my personal attention, and you will be ad-
vised accordingly concerning same in a later mail. 

Yours very truly,
Avu . T A. Y. McNeill
AYMcN :ALP

10
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EXHIBIT C6.

Louis B. Le Due Camden 3216
Van Russ Bldg

Lombard 2947
Feb. 5,1923.

Mr. A. Y. McNeill,
10 134 Kingh Highway; W.,

Haddonfield, N. J.
Dear Mr. McNeill;—

In regard to that triangular plot of land located 
in the Borough of Collingswood, and now owned by 
the Grace Church, Haddonfield, concerning which I 
previously wrote you in behalf of the Collingswood 
Extension Realty Co., of which I am President, the 
Board of Directors of that Company authorized me 
to make your church an offer of $40.00 a front foot. 

20 We had previously offered to buy without naming a 
price.

As the narrow point of this land is not of much 
value without the addition of our land, we feel that 
this is a very fair offer.

We would prefer to buy the whole plot if your 
deeds will permit, and if not, would like to pur-
chase part and square up lines on the balance. I be-
lieve this would be profitable to the church as well 
as to ourselves. Hoping to hear from you at the 

30 earliest possible date, I remain,
Yours very truly,

Collingswood Extension Realty Co.
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EXHIBIT C7.

February 10, 1926.
Mr. A. Y. McNeill,
134 Kings Highway,
Haddonfield, N. J.
Dear Sir:—

Following negotiations that have been pending re-
garding the triangular lot in Collingswood at 
French Lane, we understand that you are willing ■ 
to sell at Two Hundred Dollars ($200.00) per foot 
frontage on Hadden Avenue building line.

The engineers advise us that this frontage is 
slightly less than one hundred and fifty feet, the 
original deed granting-187.29 feet as measured on 
the centre line of Haddon Avenue.

At a selling price of Thirty Thousand Dollars 
($30,000.), please consider the terms of the follow-
ing offer:—

A deposit of One Thousand Dollars ($1,000.) 20 
upon signing agreement, and Five Thousand Dol-
lars ($5,000.) additional at settlement in sixty days, 
or as soon thereafter as title is guaranteed; the 
seller taking a two years’ mortgage at six per cent 
tor Twenty-four Thousand Dollars ($24,000.), re-
ducing Three Thousand Dollars ($3,000) every six 
mouths, together with a clause to release twenty 
eet toward Cuthbert Boulevard upon additional 

payment of Two Thousand Dollars ($2,000.) on ac-
count of principal. 30

The above offer seems equitable and we trust 
meets your favorable consideration. 
nr. T T Very truly yours,
POLLINGS WOOD EXTENSION REALTY CO.

PRESIDENTGAMcC-B
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THIS AGREEMENT made the day of
June, A. D. 1926, between ARTHUR Y. MeNEILL 
of the Borough of Haddonfield, County of Camden 
and State of New Jersey, of the first part, herein-
after called the “ SELLER,”  and COLLINGS- 
WOOD EXTENSION REALTY CO., a New Jersey 
Corporation, of the second part, hereinafter called 
the “ BUYER,”

WITNESSETH, That the SELLER agrees to 
10 sell and convey and the BUYER agrees to buy all 

that certain tract or parcel of land and premises 
situate in the Borough of Collingswood in the 
County of Camden and State of New Jersey, more 
particularly described as follows:

BEGINNING at a . corner to Samuel H. 
French’s lands in the line of other lands of J. 0. 
Cuthbert and in the middle of the Haddonfield 
and Camden Turnpike Road; thence (1) along 
said French’s line in the Westerly side of a 

2q  private road to Cooper’s Creek North twenty- 
two degrees West, two hundred forty-seven feet 
nine and one-half inches to a corner in the same 
to other lands of said Cuthbert; thence (2) by 
said other lands, South twenty-six degrees 
forty-eight minutes West, one hundred sixty- 
five feet six inches to a corner to the same in the 
middle of said turnpike road; thence (3) along 
the said middle line of said turnpike South 
sixty-four degrees fourteen minutes East, one 

. hundred eighty-seven feet three and one-half
inches to the place of beginning, 

for the price or sum of Thirty thousand dollars 
($30,000), under and subject to the following terms 
and conditions:

1. A first payment of One thousand dollars 
($1,000) receipt of which is hereby acknowledged by 
the SELLER.
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2. The balance of the purchase price shall be paid 
in the following manner:
Five thousand dollars ($5,000) in cash at time of 
final settlement and a purchase money first mortgage 
covering the land conveyed to be given by the 
BUYER to the SELLER, in the amount of Twenty- 
four thousand dollars ($24,000) with interest at the 
rate of six per cent per annum, payable within three 
years, but obligating the BUYER to pay at least 
$2500. at the end of each six months period during JO 
the term of said mortgage; and the said mortgage 
to contain a release clause providing for the grant-
ing of releases on the following terms:
The land conveyed to be divided for such purpose 
into seven lots, each lot having a frontage of 20 feet 
along Haddon Avenue (formerly Haddonfield and 
Camden Turnpike Road) measured from the West-
erly boundary of said land, except the most East-
erly lot which will take up the balance of said front-
age. The first of said lots, or the Westerly 20 feet 20 
in frontage, shall be subject to release upon pay-
ment of $4,000 on account of the principal of said 
mortgage. The three 20-feet lots adjoining said 
first lot shall each be subject to release upon the 
payment of the sum of $5,000 on account of the prin-
cipal of said mortgage; the remaining three lots 
shall each be subject to release upon the payment 
of the sum of $3,000 on account of the principal of 
said mortgage. The lots released, however, shall 
in all cases be outside lots, so that at all times the ™ 
land covered by said mortgage shall be a single un- ^  
divided tract. The bond accompanying said mort-
gage shall correspond in terms therewith and shall 
e executed by the BUYER and also by G. R. Mc-

Clelland, president of the buyer company.
3. Final settlement shall be made at the office of 
ouis B. LeDuc, 25 Broadway, Camden, New Jer-
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sey, within thirty days from the date herewith or 
the deposit made herewith at the option of the 
SELLER may be applied on account of the pur-
chase price or be forfeited as liquidated damages 
to the SELLER and not as a penalty, provided that 
the necessary title searches can be obtained from 
any first-class New Jersey title company by that 
date. Should there be any delay, not the fault of 
the BUYER in the procuring of such searches, the 

10 time for the final settlement shall extend until such 
searches can be obtained.

4. The title to the premises shall be free and clear 
of all incumbrances, including municipal liens and 
assessments, except municipal improvements in the 
course of construction and not assessed, obvious 
easements, usual restrictions running with the land, 
and shall be a marketable title, and the SELLER 
shall tender a special warranty deed conveying such 
title at the time of the final settlement, or in the

20 event that such title cannot be as above, then this 
deposit shall be returned to the BUYER.

5. All adjustments shall be made as of date of set-
tlement and possession shall be given the BUYER 
on such date.

6. The BUYER shall pay for searches and all 
other expenses, excepting the preparation of the 
deed, which shall be paid for by the SELLER.

7. This agreement shall extend to and be binding 
upon the heirs, executors, administrators, succes-

30 sors and assigns of the parties hereto.
8. Time is the essence of this agreement.
9. The parties agree that this agreement is not 

to be recorded.
IN WITNESS WHEREOF the SELLER has set 

his hand and seal and the BUYER has caused these 
presents to be signed by its president and its cor-
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porate seal affixed hereto attested by its secretary, 
the day and year first above written.

Arthur Y. McNeill (L. S.)
WITNESS:
Amelia L. Prem
COLLINGSWOOD EXTENSION REALTY CO.

By G. R. McClelland 
President.

Attest ;
G. Thomas Flack 

Secretary.
10

[E ndor sed .]

L. T. Appl 16038
continued to

Lawrence Crombie
$5000 pd at of Phila on
Settlement Oct 20 1926 ^0
$1000 down

Memorandum of Agreemenf' 
between

Arthui* Y. McNeill 
and

Collingswood Extension Realty Co.
Title Policy 
Land Title 

6625
24,000   30
Bd & Mtg Dated Oct 18, 26 
3 yrs — $2500 ea 6 mo 

7 — ¿O' lots —
1—W @  4000'
3 (2) 5000 ea
3 @  3000 ea

4000
15000 25000
9000
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EXHIBIT C9.

This Indenture, made this nineteenth day of Octo-
ber in the year of our Lord one thousand eight hun-
dred and eighty-five Between Joseph Ogden Cuth- 
bert, of the borrough of Haddonfield, in the County 
of Camden, in the State of New Jersey, of the first 

10 part and “ The Rector, Wardens, and Vestrymen of 
Grace Church, Haddonfield, New Jersey”  of the sec-
ond part: Witnesseth, that the said party of the 
first part, for and in consideration of one dollar, 
lawful money of the United States of America, well 
and truly paid by the said party of the second part 
to the said party of the first part, at and before the 
ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, has granted, bar-
gained, sold, aliened, enfeoffed, released, conveyed 

20 and confirmed and by these presents do grant, bar-
gain, sell, alien, enfeoff, release, convey, and con-
firm unto the said party of the second part, All the 
following described lot of land situate in the town-
ship of Haddon in the County and State aforesaid 
and bounded as follows: BEGINNING at a corner 
to Samuel H. French’s land in the line of other 
lands of said Cuthbert and in the middle of the Had-
donfield and Camden turnpike Road; thence (1) 
along said French’s line in the westerly side of a 

3Q private road leading from said turnpike road to 
Cooper’s Creek north twenty-two degrees west, two 
hundred forty-seven feet nine and one half inches 
to a corner in the same to other land of said Cuth-
bert; thence (2) by said other land, south twenty-six 
degrees forty-eight minutes west, one hundred sixty- 
five feet six inches to a corner to the same in the 
middle of said turnpike road; thence (3) along the
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10

1 5 7

said middle line of said turnpike south sixty-four 
degrees fourteen minutes east, one hundred eighty- 
seven feet three and one half inches to the place of 
beginning. Containing thirty-five hundredths of an 
acre, more or less.

Being a part of the same premises which Nathan 
Conard and Maria Conard, Executors of the last will 
and testament of Daniel Conard, deceased by deed 
dated March 11th 1850 of record in the office of the 
Register of deeds of Camden Co. at Camden, N. J. 
m Book “ K ”  of deeds page 115 &c granted and con-
veyed unto the said Joseph Ogden Cuthbert in fee.

logether with all and singular, the buildings, im-
provements, woods, ways, rights, liberties, priv-
ileges, hereditaments and appurtenances, to the 
same belonging, or in any way appertaining, and 

. reversion and reversions, remainder and re-
mainders, rents, issues, and profits, thereof, and of 
every part and parcel thereof. And also, all the 
estate right, title, interest, property, possession 
nanjf and demand whatsoever, with the appurte- 20

_ T °  •HaV1e and to Hold’ the said premises, with all 
a singular the appurtenances unto the said “ The

HJv?r’ nViairCleTnS’ and Vestrymen of Grace Church, 
Haddonfieid, New Jersey,”  their successors and as-

J n Trust’ nevertheless, that, they, 
n _ lje Rector, Wardens and Vestrymen of
cessor < 5 Û Ch’ Haddonfield> New Jersey, ’ ’ their suc-
lands L ^ nd aSS-gnS Sha11 and wiU hold the said ™ 
Eniscor>fll ™femife*S use of the Protestant
» iCh? rch m the diocese of New Jersey, t o . 
house m,n ^ ^°r and aS a s*te ôr a c^aPel> school- 
i Z % Z T T l  ™ h building, or other use of 
and thlf nftant- ,EPlscopal Church in said diocese,
t ”i e n  of p 8Wd A ? 6 ? ector- Warden* “ d Ves- J of Grace Church, Haddonfield, New Jer-
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sey”  shall have power to grant and convey the said 
lands and premises to any parish of said Protestant 
Episcopal Church in said diocese, within whose 
bounds said lands and premises may come to lie, 
by its proper title if incorporated, and by apt words 
of conveyance; or may in the same event convey 
said lands and premises to the Trustees of “ The 
Episcopal Fund of the Diocese of New Jersey” to 
the use of said parish.

In Witness Whereof the said party of the first 
part, has hereunto set his hand and seal. Dated the 
day and year first above written.

J. Ogden Cuthbert (SEAL)
Signed sealed and delivered 
in the presence of 

J. Lewis Rowand

State of New Jersey? 
^  Camden County )

30

Be it remembered that on this nineteenth day of 
October in the year of our Lord eighteen hundred 
and eighty-five, before me this subscriber a coin 
missioner of deeds in and for said county and state 
personally appeared, Joseph Ogden Cuthber , w o, 
I am satisfied is the grantor mentioned m the aoove 
deed or conveyance and I having first made ® 
to him the contents thereof, he acknowledged tnai 
he signed, sealed, and delivered, the same as  ̂
voluntary act and deed. All of which is here y

J. Lewis Rowand
— i? J  n n d  C
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[E ndorsed .]

7

1609
Deed.

Joseph Ogden Cuthbert 
to

“ The Rector, Wardens and Vestry-
men of Grace Church, Haddonfield, 
New Jersey.”

Received Oct. 30th 1885 and Re-
corded in Book No. 120 of Deeds, page 
274, &c in the Office of the Register of 
Deeds &c. of CAMDEN COUNTY at 
CAMDEN, N. J.

Jehu Evans,
Register.

Pd.
Oct. 30/85 
at 10 A. M.
$1.50

55-532
In Chancery of N. J. R e : Rector, War-
dens & Vestrymen of Grace Church, 
Haddonfield. N. J.
On Pet. etc.

Ex. P-1—10/10/24
Sami K. Robbins 

Master
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EXHIBIT CIO.

10

This Indenture made this 25 day of March 1925 
between THE RECTOR WARDENS and VES-
TRYMEN of Grace Church Haddonfield New Jer-
sey party of the first part and ARTHUR Y. Mc- 
NEILL of the Borough of Haddonfield County of 
Camden and State of New Jersey party of 
the second part Witnesseth whereas Joseph Ogden 
Cuthbert on October 19 1885 conveyed to the
said party of the first part all that certain
tract or parcel of land and premises here-
inafter described but subject to the condition 
and restriction that the said land so granted
and conveyed should be held in trust and de-
voted to certain religious uses in the said deed 
specified and without power in the said party of the 
first part to sell and convey the same free of said 
trust conditions and restrictions and Whereas the 
New Jersey Court of Chancery did on December 5 
1924 conformably to the statute in such case made 
and provided order adjudge and decree that the said 
land and premises should be sold by the said par y 
of the first part to the said party of the second part 
free and clear of the conditions restrictions f*1 0 . 
ligations imposed by way of trust in the said ee 
of Joseph Ogden Cuthbert on consideration oi t e 
said party of the second part paying to the said 

^  party of the first part the sum of One thousand o 
lars ($1,000) and also paying the taxes and assess-
ments with interest and costs outstanding agams 
said lands and premises as well as certain lega ex-
penses involved in procuring the said decree an 
further that the said party of the first part execu 
and deliver unto the said party of the second par

20
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proper conveyance of the said lands and premises 
the said party of the second part to be thereupon 
relieved from liability to see to the application of 
the purchase money arising from such sale Now 
therefore the said party of the first part by virtue 
of the power authority and direction to wit given 
by the said order and decree of the New Jersey 
Court of Chancery and in consideration of the sum 
of One thousand dollars ($1,000) to wit paid by the 
said party of the second part the receipt whereof is 10 
hereby acknowledged together with other good and 
valuable considerations has granted bargained sold 
aliened enfeoffed released conveyed and confirmed 
and by these presents does grant bargain sell alien 
enfeoff release convey and confirm unto the said 
party of the second part his heirs and assigns ALL 
that certain tract or parcel of land and premises 
situate in the Borough of Collingswood County of 
Camden and State of New Jersey bounded and de-
scribed as follows BEGINNING at a corner to Sam- 20 
uel H. French’s land in the line of other lands of 
said Cuthbert and in the middle of the Haddonfield 
and Camden Turnpike Road theiice extending (1) 
along said French’s line in the Westerly side of a 
private road leading from said Turnpike Road to 
Coopers Creek North twenty-two degrees west two 
hundred forty-seven feet nine and one-half inches 
to a corner in same to other land of &aid Cuthbert 
thence (2) by said other land South twenty-six de-
grees forty-eight minutes West one hundred sixty- ™ 
five feet six inches to a corner to the same in the 
middle of said Turnpike road thence (3) along the 
said middle line of said Turnpike South sixty-four 
egrees fourteen minutes East one hundred eighty- 

seven feet three and one-half inches to the place of 
beginning Containing thirty-five hundredths of an 
acre more or less Together with all and singular
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the improvements woods whys rights, liberties priv-
ileges hereditaments and appurtenances to the same 
belonging or in any wise appertaining and the re-
version and reversions remainder and remainders 
rents issues and profits thereof and of every part 
and parcel thereof and also all the estate right title 
interest property possession claim and demand 
whatsoever both in law and equity of the said party 
of the first part of in and to the said premises and 

[Q every part thereof with the appurtenances To have 
and to hold the said premises above described with 
all and singular the hereditaments and appurte-
nances unto the said party of the second part his 
heirs and assigns to the only proper use benefit and 
behoof of the said party of the second part his heirs 
and assigns forever and the said party of the first 
part for itself its successors does by these presents 
covenant grant and agree to and with the said party 
of the second part his heirs and assigns that it the 

2Q said party of the first part arid its successors all 
and singular the hereditaments and premises above 
described and granted or mentioned and intended so 
to be with the appurtenances unto the said party 
of the second part his heirs and assigns against it 
the said party of the first part and its successors 
and against all and every other person or persons 
whomsoever lawfully claiming or to claim the same 
or any part thereof shall and will warrant and for-
ever defend In witness whereof the said party of 

™ the first part has caused these presents to be signed 
by its Rector and its corporate seal to be affixed 
hereto attested by its Secretary dated the day and 
year first above written THE RECTOR WAR-
DENS and VESTRYMEN OF GRACE CHURCH 
HADDONFIELD NEW JERSEY by Augustus 
Walton Shick rector (Corp Seal) Attest Wm. H. 
Lindsay Secretary Signed sealed and delivered in
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the presence of Wm H Lindsay State of New Jer-
sey County of Camden ss Be it remembered that 
on this 25th day of March in the year of our Lord 
one thousand nine hundred and twenty-five before 
me a Master in Chancery of New Jersey personally 
appeared William H Lindsay who being by me duly 
sworn on his oath saith that he is the Secretary of 
the Rector Wardens and Vestrymen of Grace 
Church Haddonfield New Jersey the grantor within 
named and that Rev Augusta W. Shick is the Rec- 10 
tor that deponent knows the common or corporate 
seal of said grantor and that the seal annexed to the 
within deed or conveyance is such common or cor-
porate seal that the said deed or conveyance was 
signed by the said Rector and the seal of said 
grantor affixed thereto in the presence of deponent 
that said deed or conveyance was signed sealed and 
delivered as and for the voluntary act and deed of 
said grantor for the uses and purposes there in ex-
pressed pusuant to a resolution of the Board of Di- 20 
rectors of said grantor and at the execution thereof 
this deponent subscribed his name thereto as wit-
ness Wm H Lindsay Sworn and subscribed the day 
and year aforesaid Louis B LeDuc Master in Chan-
cery of New Jersey Application having been made 
in behalf of the Rector Wardens and Vestrymen of 
Grace Church Haddonfield for consent to sell the 
premises in the foregoing instrument particularly 
described This Is to certify that we the Bishop and 
a majority of the Standing Committee of the Dio- ™ 
cese of New Jersey do hereby consent to the pro-
poses sale of said premises In witness whereof we 
have hereto set our hands and seals this twenty 
third day of February in the year of our Lord nine-
teen hundred and twenty-five

Paul Matthews (seal)
Bishop of New Jersey
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Alfred B. Baker 
Charles Smith Lewis
E. Vicars Stevenson 
Warren R. Dix 
Fred. B. Kilmer 
Charles Mecum 

Signed sealed and delivered 
in the presence of 

Charles M. Perkins
10 State of New Jersey County of Camden SS Be it re-

membered that on this 24th day of February in the 
year 1925 before me a Master in Chancery of the 
State of New Jersey personally came Charles M. 
Perkins of full age who being by me duly sworn on 
his oath saith that he saw the within Paul Matthews 
Bishop of New Jersey and Alfred B Baker, Charles 
Smith Lewis, E Vicars Stevenson, Warren R Dix, 
Fred B Kilmer and Charles Mecum being the 
Bishop of New Jersey and a Majority of the Stand- 

20 ing Committee of the Diocese of New Jersey sign 
seal and deliver the within instrument as their vol-
untary act and deed and that deponent at the same 
time signed the same as a subscribing witness Sub-
scribed and sworn before me the day and year afore-
said Louis B. LeDuc Master in Chancery of N J 
Recorded March 26th 1925 at 9.32 A M by Joshua 
C Haines Register.

30 STATE OF NEW JERSEY
County of Camden

I, JOSHUA C. HAINES, Register of Deeds and 
Mortgages for the County of Camden, do hereby cer-
tify, that the foregoing is a true copy of the record 
of the DEED from THE RECTOR WARDENS &
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VESTRYMEN OF GRACE CHURCH, HADDON- 
FIELD, N. J. to ARTHUR Y. McNEILL as the 
same is of record in my office in Book 583 of Deeds 
page 460 &c.

In Testimony Whereof, I have hereunto set my 
hand and affixed my official seal at Camden, this 
third day of March A. D. 1928.

Joshua C. Haines
(Seal.) Register.

[E ndorsed .]

Certified Copy of 
DEED

THE RECTOR, WARDENS & VES-
TRYMEN OF GRACE CHURCH, 
HADDONFIELD, N. J.

TO
ATHUR Y. McNEILL. 20

EXHIBIT Dl.

AGREEMENT, entered into this 4th day of Feb-
ruary, 1924, between the Rector, Wardens and Ves-
trymen of Grace Church of Haddonfield, New Jer- 
sey, part of the first part, and Arthur Y. McNeill of

New Jersey> Party of the second part. 30
n * EAS ihe party of the first part is the
i °* an efiuity of redemption from tax sale of a 

c or parcel of land within the Borough of Coll- 
mgswood, in the County of Camden and State of
erfmii -m°re particularly described in para-

P oi this agreement, and the said property
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has been sold at tax sale for taxes and assessments 
and purchased by the Borough of Collingswood; 
and

WHEREAS the party of the first part is desir-
ous of selling the said property if it can be redeemed 
from the tax sale and also relieved of certain en-
cumbrances in the nature of trust obligations im-
posed upon the said property and the party of the 
first part in the deed from the grantor, Joseph 

10 Ogden Cuthbert; and
WHEREAS the party of the first part cannot con-

veniently raise the funds required to pay off the said 
tax and assessments, with the interest and costs ac-
cumulated thereon, and the legal expenses which 
would be required for the prosecution of a suit in 
the Court of Chancery to relieve the party of the 
first part from the said trust obligations imposed in 
its deed to the said property as aforesaid;

NOW, THEREFORE, THIS AGREEMENT 
20 WITNESSETH, that the parties hereto, for and in 

consideration of the mutual covenants hereinafter 
set forth, do covenant and agree with each other as 
follows:

1. The party of the first part agrees to sell and 
the party of the second part agrees to buy, all that 
certain tract and parcel of land located within the 
Borough of Collingswood, in the County of Camden 
and State of New Jersey, bounded and described as 

™ follows:
•5U BEGINNING at a corner to Samuel H. French’s 

lands in the line of other lands of said Cuthbert and 
in the middle of the Haddonfield and Camden turn-
pike Road; thence (1) along said French’s line in 
the Westerly side of a private road leading from 
said turnpike road to Cooper’s Creek north twenty- 
two degrees West, two hundred forty-seven feet
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nine and one-half inches to a corner in the same to 
other land of said Cuthbert; thence (2) by said 
other land, south twenty-six degrees forty-eight min-
utes West one hundred sixty-five feet six inches to 
a corner to the same in the middle of said turnpike 
road; thence (3) along the said middle line of said 
turnpike south sixty-four degrees fourteen minutes 
East, one hundred eighty-seven feet three and one 
half inches to the place of beginning. Containing 
thirty-five hundredths of an acre, more or less; the 
said agreement of each party, however, to be condi-
tioned upon the said party of the first part secur-
ing from the Court of Chancery of New Jersey an 
order or decree relieving said party of the first part 
from the trust obligations imposed by the deed to 
the said property from the said Joseph Ogden Cuth-
bert and authorizing and enabling it to convey the 
said property free and clear of encumbrances, or 
upon the removal of such encumbrances in any other 
legal and sufficient way.

2. In consideration of the agreement by the party 
of the first part to sell the said property, the party 
of the second part agrees to pay the party of the 
first part the sum of Qne thousand dollars ($1,000) 
at time of settlement, and further to pay all taxes 
and assessments, with interest and costs thereon, 
outstanding against the said property at time of set-
tlement, as well as, all legal expenses involved in 
prosecuting the suit in the N(*w Jersey Court of 
Chancery to clear the title to said property and tak-
ing any other steps legally necessary to clear the 
said title as aforesaid, the said party of the first 

n°t to be liable in any event to pay. the party 
ot the second part for any taxes, assessments or 
egal expenses which he may have paid or incurred

10

20

30
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in clearing the title to said property in accordance 
with this agreement.

3. Party of the first part agrees to prosecute the 
suit in the Court of Chancery for the purpose of 
clearing the title to the said property, as well as to 
take whatever steps may he proper and necessary 
to clear the said title, with promptness and diligence, 
and to give all necessary assistance to counsel se-

10 lected for such purpose by the party of the second 
part.

4. Settlement upon this agreement shall take 
place within a reasonable time after the said prop-
erty has been freed from encumbrances as afore-
said.

20

30

IN WITNESS WHEREOF the parties hereto 
have executed these presents the day and year first 
above written.

The Rector Wardens and Vestrymen of 
Grace Church in Haddonfield 

New Jersey
Augustus Walton Shick

Rector (SEAL)
Attest

Wm. H. Lindsay 
Sec’y of Vestry 

WITNESS:
Amelia L. Prem

Arthur Y. McNeill
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[E nd o r se d .]
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AGREEMENT
Between

GRACE CHURCH 
and

ARTHUR Y. McNEILL 
In Chancery of N J In Re: Rector 

Wardens & Vestrymen of Grace 
Church, Haddonfield, N. J.
On Pet. &c.
Ex. P-9—10/18/24

Sami. K. Robbins 
Master

EXHIBIT D4.

STATEMENT OF DELINQUENT TAXES 
ASSESSED AGAINST GRACE CHURCH

h a d d o n f f i e l d , c o v e r i n g
kOT KNOWN AS PLATE SIX, BLOCK SIXTY- 
ONE, LOT TEN, covner of Haddon Ave. & Borough

Line.
55-532

In Chancery of N. J. R e : Rec-
tor, Wardens & Vestrymen of 
Grace Church, Haddonfield, 
N. J.
Ex P-5 10/10/24

Sami K* Robbins 
Master.
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Year Taxes Cost Total at interest to Nov. 1, 1923 Inter- Fee Total

of est for
Adv. selling

1913 4.53 2.00 From Dec. 20, 1913, @  8% 9 yrs. 10 mo. 5.50 1.00 13.03
1914 4.41 2.00 From Dec. 20, 1914, @  8% 8 yrs. 10 mo. 4.14 . 1.00 11.55
1915 4.54 2.00 From Dec. 20, 1915, @  8% 7 yrs. 10 mo. 5.78 1.00 13.32
1916 4.55 2.00 From Dec. 20, 1916, @  8% 6 yrs; 10 mo. 3.82* 1.00 11.37
1917 4.52 2.00 From Dec. 20, 1917, @  8% 5 yrs. 10 mo. 3.42 1.00 10.94
1918. 5.06 2.00 From Dec. 20, 1918, @  8% 4 yrs. 10 mo. 2.80 1.00 10.86
1919 5.22 2.00 From June 1, 1919 on half 

and Bal. from Dec. 1, 1919 @ 8% 2.54 1.00 10.76
1920 5.96 2.00 From June 1, 1920 on half 

and Bal. from Dec. 1, 1920 @ 8% 2.05 1.00 11.01
1921 6.46 2.00 From June 1, 1921 on half 

and Bal. from Dec. 1, 1921 @ 8% 1.25 1.00 10.71
1922 6.34 2.00 From June 1, 1922 on half 

and Bal. from Dec. 1, 1922 @ 8% .71 1.00 10.05
1923 2.93 2nd Half 2.93

54.52 T O T A L $116.53

D
efendants’ Exhibits



Interest on $54.52 from  Nov. 1, 1923 
to December 18th, 1924 @ 8 % 4.90

121.43
in addition to the above it will cost 20̂  a year to satisfy in County Clerk Office. 

(This to be paid to County Clerk)
Also cost of preparing a “ Quit Claim Deed by Borough Solicitor (This to be 

paid to Borough Solicitor.
Curb Assessment $135.43
Street Assessment 334.22
Sidewalk Assessment 139.55
1924 Taxes 6.42

o roo

D
efendants* E

xhibits
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EXHIBIT D5.

IN CHANCERY OF NEW JERSEY.

Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey.

10 Your petitioner, the Rector, Wardens and Ves-
trymen, of Grace Church, Haddonfield, New Jersey, 
a body corporate organized and existing under the 
laws of the State of New Jersey, respectfully shows 
the following:

1. October 19, 1885, Joseph Ogden Cuthbert, con-
veyed to your petitioner the following lot and parcel 
of land situate in the Borough of Collingswood, in 
the County of Camden and State of New Jersey, and 

™ bounded and described as follows:
BEGINNING at a corner to Samuel H. 

French's lands in the line of other lands of said 
Cuthbert and in the middle of the Haddonfield 
and Camden Turnpike Rload; thence (1) along 
said French's line in the Westerly side of a pri-
vate road to Cooper's Creek north twenty-two 
degrees west, two hundred forty-seven feet nine 
and one half inches to a corner in the same to 
other lands of said Cuthbert; thence (2) by 

30 said other lands, south twenty-six degrees forty- 
eight minutes west, one hundred sixty-five fee 
six inches to a corner to the same in the midd e 
of isaid turnpike road; thence (3) along the sai 
middle line, of said turnpike south sixty-four 
degrees f  ourteen minutes east, one  ̂hundre 
eighty-seven feet three and one half inches o
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the place of beginning. Containing thirty-five 
hundredths of an acre more or less.

The said conveyance was not an absolute convey-
ance of the title to the said property but a convey-
ance in trust, the deed containing the following limi-
tation in the habendum clause:

In trust, nevertheless, that they the said ‘ ‘ The 
Rector, Wardens and Vestrymen of Grace 
Church, Haddonfield, New Jersey”  their succes-
sors and assigns shall and will hold the said 10 
lands and premises to the use of the Protestant 
Episcopal Church in the diocese of New Jer-
sey, to be used only for and as a site for a 
chapel, school-house, mission, parrish build- 
ing, or other use of said Protestant Episcopal 
Church in said diocese, and that the said “ The 
Rector, Wardens, and Vestrymen of Grace 
Church, Haddonfield, New Jersey”  shall have 
power to grant and convey the said lands and 
premises to any parish of said Protestant Epis- 20 
copal Church in said diocese, within whose 
bounds said lands and premises may come to 
lie, by its proper title if incorporated, and by 
apt words of conveyance; or may in the same 
event convey said lands and premises to the 
Trustees of “ The Episcopal Fund of the Dio-
cese of New Jersey”  to the use of said parish.

. The lot of land so conveyed to your petitioner 
ii re^ ^ ous purposes stated has since proven 

^ oily unfit and inadequate for such purposes. The 
? 111 Question is *small and being of a triangular 

f  uot adapted for the erection of a Church
nf 1fuln *̂ • ^k k in  about 400 yards northwestwardly 
tii t?6 Sâ  ^  an(  ̂ likewise of Haddon Avenue in 

e -tJor°ugh of Collingswood, stands the Church of

30
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the Holy Trinity, a Protestant Episcopal Church, 
erected many years after the date of said grant to 
petitioner. The lands lying around and in the neigh-
borhood of the said lot so conveyed to your peti-
tioner by Joseph Ogden Cuthbert have been exten-
sively developed for building purposes within the 
last few years and a ¡great number of dwelling 
houses have been erected thereon and are now in-
habited. This growth in the neighboring popular 

10 ition, insofar as it consists of members of the Protes-
tant Episcopal Church, has been absorbed by the 
Church of The Holy Trinity in Collingswood, above 
referred to>, and there is no present demand or 
need in the immediate neighborhood of said lot for 
the erection and maintenance of a Protestant Epis-
copal church there or of any Protestant Episcopal 
chapel, school house, mission, parrish building or 
other structure for religious purposes. Further-
more, there is no reason, particularly in view of the 

20 location of thef church of your petitioner in Haddon- 
field, about a mile and a half distant, and of the 
church of The Holy Trinity in Collingswood, above 
referred to, to expect that there will ever be any 
necessity or demand for the erection and mainten-
ance of a Protestant Episcopal church or of any 
Protestant Episcopal chapel, school house, mission, 
parrish building or other structure for religious 
purposes on the lot referred to; and the existing 
situation and circumstances therefore in the place 

30 and neighborhood where the said lot is located are 
such that the interests of your petitioner will he 
better promoted by the sale or disposal of the sai 
lot and by devoting the proceeds of such sale to some 
other use or purpose consistent with the nature an 
objects of your petitioner and as may be detennm 
by this court.
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3. Your petitioner further shows that its church 
at Haddonfield is only about a mile and half from 
the said lot conveyed to it by Joseph Ogden Chth-
bert, that the number of its parishioners in Haddon-
field is small, that the said number of its parish-
ioners has not increased materially isince the date 
of said conveyance and that in the last ten years, 
during which time the town has practically doubled 
in population, there has been no appreciable increase 
in its parishioners in Haddonfield. With the in- 10 
creasing costs during this period it has become in-
creasingly difficult for your petitioner to maintain 
its Church in the Borough of Haddonfield and to
meet the financial demands that are made'upon it 
there. There are two mortgages upon different 
parts of the church lands and buildings of your 
petitioner in the Borough of Haddonfield in the total 
amount of $7500.00, which mortgages impose a 
heavy burden upon your petitioner and render it 
impossible for your petitioner to assume other pecu- 20 
niary obligations, particularly such-as would be in-
volved in any effort to establish any church, chapel, 
school house, mission, parrish building or other 
s ructure for religious purposes upon said lot.

4. Petitioner further shows that its financial diffi- 
cu les during the period since the date of said grant
ib *JT F h 0gden Ctlthbert to date have been such 
_ ■ . 1 a® been unable to pay the taxes assessed

lot ‘by the Borough of Collingswood, 30 
£ 1 as been forced to default in such payments
niT a gI? at number Qf years; and that in conse- 
f ,0e’ sai<l lot has been advertised for sale
said T?eS by, tlle Borough of Collingswood, and the 
a as a result o f such itax sale, now holds

ertuicate of purchase thereof. That the taxes
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and assessments fr improvements against the said 
lot, together with lawful interest thereupon, amount 
in the aggregate to about $800.00. That your peti-
tioner has no funds with which to pay this said tax 
bill and no means o f raising such funds except by 
sacrificing other needs of its Church and parish 
at Haddonfield.

IQ 5. The said lot, however, in the event that such 
trust encumbrance, imposed upon it in the said deed 
of Joseph Ogden Outhbent, could be removed, would 
have a market value over and above the amount of 
the said tax encumbrance, and your petitioner has 
found a . purchaser ready and willing to purchase 
the said lot for a price above the amount of the said 
tax encumbrance, if a clear title to said lot can be 
offered.

20 6. And your petitioner shows, upon the facts
above set forth, that a situation has arisen with re-
gard to the said lot conveyed to it by Joseph Ogden 
C'uthbert and the trust encumbrance imposed upon 
said lot in said deed, in which the interests of your 
petitioner would be better promoted by the sale or 
disposal of the said lot free and clear of such encum-
brance, and by devoting the proceeds of such sale to 
some use or purpose consistent with the nature and 
objects of your petitioner, as more particularly pro-

30 vided for in an act authorizing the sale o f land 
■ granted or devised to religious associations, etc., 

enacted in 1905, and the acts amendatory thereof 
and supplemental thereto. (3 Compiled Statutes, 
page 4299-4300, Secs. 10-13)

Your petitioner therefor prays:
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1. That this petition may be inquired of by the 
court and that the Chancellor may direct what no-
tice of the said application shall be given and in 
what manner and to what persons.

2. Thait it may be decreed that the existing situa-
tion and circumstances in the place where the said 
lot of land is located are such that the interests of 
your petitioner will be better promoted by the sale 
of the said lot of land.

10
3. That it may be decreed that the said lot of 

land be sold free and clear of such trust encum-
brance subject to the approval of this court, and the 
proceeds of such sale invested as this court may 
direct in a manner consistent with the nature and 
objects of your petitioner.

4. That your petitioner may have such other and 
further relief as may be justified.

And your petitioner will ever pray. 20
Louis B. L® D u o ,

Solicitor for and of Counsel 
with Petitioner.

STATE OF NEW JERSEY )
COUNTY OF CAMDEN \

William H. Lindsay of full age, being duly sworn 
according to law, on his oath deposes and says: 30

I am the secretary of the Rector, Wardens and 
estrymen of Grace Church, Haddonfield, New Jer- 

the aforesaid petitioner, and have held that 
office for the last seven years. I have read the fore-
S°img petition and the facts therein set forth are 
•true.

WM. H. LINDSAY.
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Sworn and subscribed to before me this 7th day 
of April, A. D. 1924.
IMOGENE N. MARCUS.
NOTARY PUBLIC OF NEW JERSEY.
My Commission Expires December 23, 1926.

[E nd orsed .]

10 55-532
IN CHANCERY OF NEW JERSEY. 
IN R E: THE RECTORS, WAR-

DENS AND VESTRYMEN OF 
GRACE CHURCH, HADDON- 
FIELD, NEW JERSEY,

(SALE LANDS) 
PETITION

20 Louis B. De Due,
Solicitor of Petitioner,
23 Broadway, Camden, N. J. 
(Filed Apr. 10, 1924.)

IN CHANCERY OF NEW JERSEY.

30 In Re: The Rector, War-
dens and Vestrymen of 
Grace Church, Haddon- 
field, New Jersey.

ON PETITION 
ORDER OF 

REFERENCE.

This matter being opened to the court by Louis
B. LeDuc, Solicitor for the petitioner, the Rector,
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Wardens and Vestrymen of Grace Church, Haddon- 
field, New Jersey, upon good cause shown;

It is on this third day of June, 1924 ORDERED 
that this application and petition be referred to 
Samuel K. Robbins a special Master of this Court, 
to inquire into the merits thereof and the truth of 
the allegation of the said petition, and whether or 
not the said lands should be sold, in accordance with 
the prayer o f the said petition, and what the said 
lands are reasonably worth, and that he report to 10 
the Chancellor with all convenient speed.

(Signed) E. R. Walker,
C.

Respectfully advised 
Bayard Stockton,

A. M.

IN CHANCERY OF NEW JERSEY. 20

In Re: The Rector, War-\ 
dens and Vestrymen o ff On Petition, &c. 
Grace Church, Haddon- ( Master ’s Report, 
field, New Jersey. )

^  undersigned, one of the Special Masters
0 this Court, do respectfully report to the Chancel- 
or, that in pursuance of an order of reference in 

the above matter, bearing date the third day of
1 thousand n n̂e hundred and twenty-four 

), directing me to inquire into the merits of
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the application and petition of the Elector, Wardens 
and Vestrymen of Grace Church, Haddonfield, New 
Jersey, and the truth of the allegations of the said 
petition, and whether or not the said lands should be 
sold in accordance with the prayer of said petition, 
and what the said lands are reasonably worth; I 
have been attended by Louis B. LeDuc, Esq., Solici-
tor and of counsel with the petitioner, and have 
taken the depositions of witnesses and have consid- 

10 ered the matters referred to me.
And I further report that the said lands consist 

of a triangular piece of (ground in the Borough of 
Codings wood, County of Camden, State of New Jer-
sey, at the extreme easterly boundary of said Bor- 
lough where it joins the Township of Haddon; that 
said lands form a rightangled triangle, having a 
base or front on Haddon Avenue of about one hun-
dred and fifty feet, and its greatest depth about 
one hundred and thirty feet, the hypothenuse of 

20 said triangle being about one hundred and eighty- 
seven feet, which lot was conveyed to the petitioner 
by Joseph Ogden Cuthbert on October 19th, 1885, 
by the deed and upon the trust set forth in the peti-
tion.

And I further report that said lands are situate 
about one mile and a half from the church edifice 
of the petitioner at Haddonfield, New Jersey, and 
about five city squares distant from Holy Trinity 
Church, in the Borough of Ceilings wood, and is not 

30 adapted to or required for any of the uses or pur-
poses named in said trust; that the petitioner has 
been unable to utilize said land for any of the pur-
poses set forth in said deed; that it is unlikely that 
said lands can ever be used to advantage by the 
petitioner or others for any of the purposes set 
forth in said deed; that the petitioner has never de-
rived any benefit from said lands, which are unim
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proved, but, on the contrary, has been charged with 
taxes for the same and other assessments which it 
has been and is unable to pay and which now amount, 
together with costs and interest, to the aggregate 
sum of Eight Hundred Dollars ($800.00) or over; 
that the allegations in said petition are true, and 
that the said lands should be sold in accordance with 
the prayer of the said petition.

And I further report ithat the said lands, in addi-
tion to their irregular shape, áre very much below 10 
grade and will require considerable filling in before 
being built upon, the cost of which filling in will be 
approximately Five Hundred Dollars ($500.00), 
and that in their present condition said lands are 
reasonably worth the sum of Two Thousand Dol-
lars ($2,000.00).

And I further report that an offer, in writing, has 
been made to the petitioner by one Arthur Y. Mc- 

eill (Senior Warden of said petitioner) to pur- 
c ase said lands from the petitioner upon condition 20 
that the petitioner secures from this Court a De- 
ciee relieving it from the trust obligations imposed 
by the deed above-mentioned, and to pay to the peti-
?i0in̂ AtA^ref0r the smn of 0lle Thousand Dollars 
1*1,000.00), and further to pay the taxes and assess-
ments, with interest and costs thereon, outstanding 
gams said lands, as well as the legal expenses ih- 
o v in procuring such decree, which agreement 
eaiing date the fourth day of February, 1924 and 

i - i i  b^bcuted, was produced to me and marked Ex- 30 
hJL ^9, ai d thait 1 am satisfied from the evidence ' 
k  n v  ^at ^le °^ er 8° made by said agreement 
thA advantageous offer to the petitioner for
dnr»aaili S ln question, and will, if carried out, pro- 
sah nf n?t to the petitioner than the

Ar. i lands in any other way or manner.
urther report that in my opinion, from the
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evidence produced before me and accompanying 
this, my report, the interests of the petitioner in 
said lands requires, and will be promoted, by a sale 
thereof for the price and upon the terms set forth 
in said agreement.

Respectfully submitted this twenty-fourth day of 
October, one thousand nine hundred and twenty- 
four (1924).

Samuel K. Robbins
10 Special Master.

IN CHANCER,Y OF NEW JERSEY.

In Re: The Rector, War-
dens and Vestrymen of 

. Grace Church, Haddon- 
field, New Jersey.

On Petition, &c. 
DEPOSITIONS.

Depositions taken before me, the undersigned, one 
of the Special Masters of the Court of Chancery of 
New Jersey, at my offices, No. 428 Market Street, 
in the City of Camden, New Jersey, on Friday, the 
tenth day of October, one thousand nine hundred 

30 and twenty-four (1924), at ten o ’clock in the fore-
noon, pursuant to an order of reference made in this 
cause and bearing date the third day of June, A. R 
1924, in the presence of Louis B. LeDuc, Esq., Solici-
tor of the Petitioner.

* Samuel K. Robbins 
Special Master.
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The Solicitor o f the petitioner offers in evidence a 
deed from Joseph Ogden Cuthbert, to the Rector, 
Wardens and Vestrymen of Grace Church, Haddon-
field, N. J., dated the 19th day of October, one thou-
sand eight hundred and eighty-five duly acknowl-
edged according to law by the said J. Ogden Cuth- 
bert, before J. Lewis Rowand, a Commissioner of 
Deeds, and duly recorded in the office of the Regis-
ter of Deeds o f Camden County, at Camden, N. J., 
on October 30, 1885, in Book No. 120 of Deeds, page 10 
274 &c. as appears by endorsements thereon, which 
deed is marked Exhibit PI.

Samuel K. Robbins 
Master.

LeFevre W. Downing, being duly sworn accord-
ing to law, on his oath, says :

I am Junior Warden and Treasurer of the Grace 
Church, Haddonfield, N. J. I have served as such 20 
since June of 1918.

As Treasurer of said church, I have compiled a 
report showing the financial condition of the church 
on December 31, 1923, for the fiscal year of 1923, 
eing from January 1st, 1923. I have here the re-

port which I prepared. (Report offered in evidence 
and marked Exhibit P2.)

This report is made up from the Treasurer’s 
ooks of Grace Church, Haddonfield, which I keep, 

and shows the total receipts for that year to be the 20 
sum of $8,584.17, including a balance on hand on 
January 1st, 1923, of $392.37. This report also 
f  ows the tital disbursements for the year to have 
een the sum of $8,230.90, leaving balance on hand 

ot January 1, 1924, of $353.27. The Church has no 
aer moneys or securities of any kind.
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We have no endowments.
There is a mortgage against the property of this 

Church in Haddonfield, o f $7,500 on which the 
Church pays six per-cent, interest. $6,000 of this 
mortgage indebtedness is on the Parish house and 
$1500 on a strip of land east of the Parish House 
and east of Ejectary, in Haddonfield.

I have also prepared another statement showing 
the receipts and disbursements from) January 1, 

10 1924, to September 30th, of (this year (1924). This 
is also taken from my books of account and shows 
receipts totalling $5,403.45, in which is included the 
balance shown by the previous statement marked 
Exhibit P2, and shows disbursements for the same 
period of $4,550.29 leaving a balance on hand on 
September 30, 1924 of $853.16. (Statement offered 
in evidence and marked Exhibit P3.)

This statement also shows bills due for coal, in-
surance, interest, &c. totalling $1,062.50. All but 

20 $90 of this amount for diocesan expenses are now 
due and payable, and the latter is due at the end of 
the year.

I have here a printed report of my receipts and 
disbursments as treasurer of Grace Church, Had-
donfield, N. J. for the year 1919; this was prepared 
by me from the original books in my possession and 
printed for circulation among the members of the 
Parish. This shows total receipts for that year of 
$9,483.12 which does not include any balance from 

30 the preceding year. The disbursements for that 
yQar were $9,345.14, leaving a balance on Jan. 1, 
1920, of $137.98. (This statement offered in evi-
dence and marked Exhibit P4.)

This covered the first full year of my office as 
Treasurer of the Church. Since that time there has 
been a gradual decline in the receipts of the Church, 
and it has always been a matter of anxiety as to
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whether we would be able to get enough money to 
meet expenses and we have only been enabled to 
do so by extraordinary efforts in holding bazaars 
or other entertainments and soliciting subscriptions 
to meet possible deficiencies. I have been a member
of the Vestry of this Church since about the year 
1910 and during that time we have been confronted 
every year with this same condition o f affairs as 
the Congregation is small and it is difficult to raise 
sufficient funds to meet the necessary expenses. 10 

My predecessor as Treasurer, was the late George 
J. Bergen, who held that office for some years. At 
his death, in June of 1918, we found to our surprise 
that the Church was indebted to his Estate for mon-
eys advanced in the sum of $875.00. which his widow, 
gave us a year to pay and we succeeded in raising 
the money during that time, after strenuous efforts.

I know where the land described in the deed of 
Joseph Ogden Cuthbert, to the Church corporation, 
marked Ex. P-1, is located. It is a triangular piece 20 
of land lying at the junction of a private lane called 
1 rench’s Lane and the road from Camden to Had- 
onfield, now known as Hadden Avenue about 2x/2 

-to 3 miles distant from the Church property in Had- 
donfield. There is no structure on it of any kind 
and it has produced no revenue for the Church since 
1 have known anything about it. It has not been 
used tor any purpose during that time, to my knowl- 
j The Church has never made any use of it 
armg the time I have lived in Haddonfield, but has 30 
en compelled to pay taxes and other assessments 

against it; that is they have been charged against 
nif  Church and assessed against the Church but the 

Urc ± ?S ncd heen able to make the payments on 
ount ot other expenses that were pressing. Early

se^ J eaf  1 re1ceived a statement showing the as-
sents on this lot for the years 1913 to 1923, in-
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elusive, which, without adding interest or costs 
amounted to $116.53. I have this statement here. 
(Statement offered in evidence and marked Exhibit 
P-5.) In addition to this I have here a bill from the 
Borough of .Oollingswood, in which this lot is situ-
ate, for a sidewalk assessment amounting with in-
terest to Nov. 1, 1923, to $133.90. (Bill offered in 
evidence and marked Exhibit P 6.) I also have an-
other bill from said Borough to the Church for con- 

10 Crete assessment on this lot amounting with interest 
to Nov. 1, 1923, to $314.58. (Bill offered in evidence 
and miarked Ex. P-7.) I also have another bill from 
said Borough vs. the Church for curb assessment 
on this lot amounting with interest to .Nov. 1, 1923, 
to $128.74. (Bill marked Exhibit P-8).

The statement of Taxes and the bills I have men-
tioned make a total of $693.75, to which should be 
a|dded whatever interest charges and costs have 
been incurred by the non-payment of the taxes and 

20 additional interest on the three bills. This I esti-
mate, will amount in all to over $800.00 at the pres-

30

ent time.
The reason these taxes and assessments are un-

paid is that the Church at no time has had the 
money with which to pay them and which it could, 
with safety, spare out of its receipts.

The piece of land to which I alluded as being 
covered by a $1500. mortgage was a strip of land 30 
feet in width, which adjoined the Church property 
on the east, and fronted on Kings’ Highway. There 
was a prospect that it would be sold and built upon' 
and used for commercial purposes which if done 
would be very detrimental to the Church property. 
We procured an option on it for $110. a front foot 
and tried to raise the money by subscriptions from 
members of the Congregation. We only succeeded 
in raising $1800. and raised the balance by putting
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a mortgage on this, piece of land of $1500. the pur-
chase of which we felt compelled to make for the 
protection of the other property of the Church.

The attendance at the Church in Haddonfield on 
Sundays does not average over one hundred per-
sons at the morning service during the Spring1, Fall 
and Winter. During the Sfummer months it is very 
much less.

LeFerre W. Downing.

Sworn and subscribed to, before me, this tenth 
day of October, A. D. 192:4.

Samuel K. Bobbins, 
Master.

Alanson Q- Bailey, being duly sworn according 
to law, on his oath, says:

I am the Rector of the Church of Holy Trinity at 20 
Collingswood, N. J., and am familiar with the little 
strip of land owned by Grace Church, Haddonfield, 
on Haddon Ave., in Collingswood. Holv Trinity 
Church of which I am Pastor, is an Episcopal 

hurch located on Haddon Ave. in Collingswood 
about five City squares distant from this piece of 
831 * I do not think it is more than a quarter of 

a mi e from my church. My church is the only 
piscopal Church in Collingswood proper; there is 

another at West Collingswood which is in the same 30 
Borough, but a different section, 

i 11 judgment, there is no. need of a chapel, 
cnool-house mission-house, parish building or any 

ln, connection with the Protestant Epis- 
-nrp tl?at can made of this lot at the

sen time, with advantage. It is too small and
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too irregular in shape, being a triangle, on which 
to build a building suitable for a chapel, school- 
house or parish house, and in my judgment there 
will be no demand for any such building on this lot 
for years to come, if ever, as all of the Episcopal-
ians in that locality are well provided for now so 
far as church properties go, and I have in my con- 
grqgation 19 families attending my church who live 
beyond this piece of land.

10 Alanson Q. Bailey.

Sworn and subscribed to, before me, this tenth 
day of October, A. D. 1924.

Samuel K. Robbins, 
Master.

JOSEPH WALTON, being duly sworn according 
; to law, on his oath, says:

I am a Vestryman of Grace Church, Haddonfield, 
and Missionary Treasurer. I receive all moneys for 
mission purposes which I in turn forward to the 
Diocesan Missionary Treasurer. I was elected 
Missionary Treasurer in 1919. The quota of each 
church is fixed by the officials of the diocese, and 
is for carrying on the work of the church at home 

' and abroad. The quota required to be raised by 
Grace Church, Haddonfield, N. J. during the eat- 
rent year is $1915.00. Of this amount we have o J  
raised up to date $820.00, which I have forward , 
leaving a balance still due of $1,095.00., whic 
amount must be raised during the remainder ot t e
year. . ,

Our quota for 1923 was $2425. of which we raised 
only $1569. leaving a balance of $856. for which we
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are delinquent. Our quota for 1922 was $6,000. of 
which we raised only $167.00 leaving a balance of 
$4,330. for which, we were delinquent and which has 
never been paid.

I know the piece of land in the Borough of Col- 
lingswood, which was conveyed to the Church by 
the deed of Mr. Cuthbert, marked Exhibit P-1. It 
is a triangular piece, with no structure on it, and 
the church has never received any revenue from it 
to my knowledge. The financial condition of the 10 
Church with which I have been connected was such 
that it was unable to pay the taxes' and other assess-
ments against this property so that they became in 
arrears.

A proposition was recently made by Arthur Y. 
McNeill, who is now the Senior Warden of Grace 
Church, that if the land could be sold so as to make 
good title, he would agree to purchase it and pay 
all of the outstanding claims against it and also the 
costs of whatever proceedings might be necessary 20 
to enable the land to be sold and a good title given, 
and would pay to the Church the sum of $1,000.00 to 
relinquish any claim or title that it might have in 
this property, and that in case it should transpire 
that any proceeding's that might be taken should 
prove unsuccessful in making a sale and giving 
good title, that he would relieve the Church from
any obligation to pay the same. I was appointed 
°ne of a Committee to take into consideration this 
0 or and report to the Vestry our conclusions. We 
lna e a favorable report because it was the only op- 
poitunity the Church had ever had of getting any 
enefit of this land, which was totally unsuited to 

purposes set forth in the deed of Mr. Cuthbert. 
n v er report was made it was approved by 
le estry and counsel employed to put the agree- 
Gn ln writing. The agreement was drawn up and

30
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read in the meeting of the Vestry at which I was 
present, and approved by the Vestry, and ordered 
to be executed. (Witness being1 shown what pur-
ports to be an agreement dated February 4, 1924, 

• between The Rector, Wardess, & Vestrymen of 
Grace Church of Haddonfield, and Arthur Y. Mc-
Neill, party of the second part, written in typewrit-
ing, on three sheets of legal cap paper, and signed 
by the Rector, Wardens & Vestrymen of Grace 

IQ Church of Haddonfield N. J., Augustus Walton 
Shick, Rector, and by Arthur Y. McNeill, and 
marked Exhibit P-9 for identification, says:) This 
is the Agreement to which I alluded in my testi-
mony just given.

Sworn and subscribed to, before me, this 10th 
day of Oct. A. D. 1924.

E D G A R  C. C U T H B E R T , being duly sworn ac-
cording to law, on his oath, says:

I  reside at Haddonfield, N. J., and am a member 
of Grace Church, there, and am one of the vestry-
men of said Church. I  know about the parce _0 
land described in the deed from Joseph Ogden 

30 Cuthbert, to the Rector, Wardens & Vestrymen o 
said Church, marked Exhibit P-1, and am a gran 
son of the ¡grantor named in that deed.

In the year 1913, I lived in the Town of We—

Joseph Walton.

20
Samuel K. Robbins, 

Master.



D efe n d a n ts ’ E x h ib its 191

Haddonfield, of which I had been a member for some 
years. In that year there were a number of Epis-
copalians in the Borough of Collingswood belonging 
to Holy Trinity Church there who were anxious to 
get a larger church and were thinking of building.
I knew about this Cuthbert lot and suggested that 
they build their church on that lot, but they were 
unwilling to do so as they said the lot was entirely 
too small for the church. They subsequently bought 
the site of the present church about four or five 10 
squares nearer Camden. Before they selected their 
present site I also offered if they would take this 
piece of land to get the heirs of the Cuthbert Estate 
to donate additional land so that they might have 
a piece large enough for their church, but they did 
not favor my proposition because they claimed it 
was too far removed from the settlement of Col- 
linigiswood and they wanted something nearer the 
central part of the town. The following year in the 
Town of Westmont the Episcopalians there started 20 
a Mission in a dwelling-house. I suggested them 
that they could get the Cuthbert lot and put a build-
ing on that for their Mission, but they also objected 
that it. was too far from the center of their settle- 
nient. I also proposed to them to have the heirs 
of the Estate donate more land if they would build- 
wg some kind of a church structure on it but they 
id not favor my proposition on account of the dis-

tance they would have to walk.
At the time I made these efforts to get a church 30 

wilding on this lot I was living in the old Cuthbert 
ansion House which was immediately across Had- 
on Avenue from the premises in question. I have 
een tamiliar with the property there all my life, 
ver since I can remember. I was born in the 

arub *'an\den from which it is only four miles 
a half distant. I am now 49 years of age. I
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have bought and sold land in the vicinity of this 
lot and am well acquainted with the value of real 
estate in that neighborhood.

The present value of this lot in my judgment, is 
not over $2500.00. The lot extends along Haddon 
Avenue about 150 feet. The line of the lot towards 
Camden runs northeastwardly at right angles to 
Haddon Avenue and is about 133 feet. The lot is 
a right angle triangle and the hypothenuse of the 

10 triangle which was formerly the westerly side of a 
private lane is about 187 feet. The grade of the lot 
is very low and would need a great deal of filling 
in to bring it up to grade. In the Spring of the year 
it is under water unless the drain under Haddon 
Avenue is kept open.

Edgar 0. C'uthbert.

Sworn and subscribed to, before me, this 10th 
day of October, A. D. 1924.

20 Samuel K. Bobbins,
Master.

IN CHANCERY OF NEW JERSEY.

In re: The Rector, War- 
dens and Vestrymen of 

^  Grace Church, Haddon- 
field, New Jersey.

On Petition, &c. 
ADDITIONAL 

DEPOSITIONS.

Continuation of the taking of depositions in the 
above entitled cause, before me, Samuel K. Bob
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bins, a Special Master in Chancery of New Jersey, 
this eighteenth day of October, one thousand nine 
hundred and twenty-four (1924) at ten o ’clock in' 
the forenoon, at my offices, No. 428 Market Street, 
in the City of Camden, New Jersey, in pursuance 
of the order of reference before recited, and in the 
presence of Louis B. LeDuc, Esq., Solicitor of the 
petitioner.

Samuel K. -Robbins,
Special Master. 10

G. JARRETT SAUERHOFF, being duly sworn 
according to law, on his oath, says:—

I am in the real estate business as a realtor, and 
reside at No. 217 N. 40th St., Camden, N. J. I am 
the President of the Van Russ Company, a corpor-
ation in the real estate business, and having its 
office in the City of Camden aforesaid. I have been 20 
engaged in said business for the past four years. 
During that time I have bought for myself and as 
President of the Van Russ Co. bought and sold real 
estate in the City of Camden and vicinity of Col- 
lingswood and Haddonfield and am familiar with 
real estate values in Collingswood and its vicinity.

I am familiar with the triangular piece of ground 
in the Borough of Collingswood, County of Camden,
T? T 8 mtate’ owned by Grace Church, Haddonfield,

* lan(l is on the extreme easterly edge of 30
i^Tr ° r0U^  Collinsgwood and adjoins the Town 

ol Westmont, which is in Haddon Township. It has 
a tront on Haddon Avenue of about 150 feet. On 

e J*1 „e towards Camden the lot has a
h? f i o aT  ed^e the Avenue eastwardly of

30 feet. The lot forms a rightangle triangle,
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the hypothenuse o f which is about 187 feet, and 
makes an acute angle at the easterly end of the lot 
on Haddon Avenue. The lot has no improvements 
on it and appears to me to be very much below 
grade. I have examined it recently. The shape of 
this land is very much against it either for utilizing 
it or making a sale of it. Only a portion of the 
frontage on Haddon Avenue could be utilized for a 
building such as a house or other structure because 

10 of the lack of depth at the easterly end. I should 
say not over 70 or 80 feet, would be available for 
building purposes and unless the building of a place 
there did not require the lot being graded, it would 
probably cost $500. or more to bring the lot up to 
grade. In order to utilize this property to advan-
tage it would be necessary to buy if possible adjoin-
ing land in order to make the entire piece a rec-
tangle having the same depth along the whole front-
age. This may be difficult to do on account of a 

20 lane known as French’s Lane which runs along the 
hypothenuse of the triangle and which might pre-
sent difficulties in acquiring title to the land over 
which it passes.

The Borough of Oollingswood has a Sunday Law 
that forbids the transaction of commercial business 
on Sunday, which is so rigidly enforced that if we 
go out there to show a property to a prospective 
purchaser on Sunday the Borough authorities will 
stop us if they find it out. In the Township of Had- 

30 don, there no restrictions that are enforced, so that 
the land in that township along Haddon Avenue is 
more saleable for commercial purposes such as 
stores, and so, on, than land in the Borough of Col- 
lingswood, where this is located. This condition 
puts this land practically, out of the market as a 
location for the carrying on of business there and
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makes it valuable almost wholly as a location for 
residences.

In my judgment, the market value of this prop-
erty at the present time is about $2000. and I doubt 
if it can be sold for that much money. The price of 
$2,000. in my judgment, would be a fair price for 
it at private sale, and all that it is reasonably worth 
at this time.

G. JARRETT SAUER,HOFF.
10

Sworn and subscribed to, before me, this 18th 
day of Oct. A. D. 1924.

SAML. K. ROBBINS,
Master.

dulyAUGUSTUS WALTON SHICK, being 
sworn according to law, on his oath, says:—

I am the Rector of Grace Church, Haddonfield, 20 
and have been the Rector for the past six years.

I appointed a Committee of the Vestry in Janu- 
aiy, last, to investigate and report upon a proposi- 
tion made to the Church by the Senior Warden, Mr.

rt ur Y. Me Neill, relative to the purchase of the 
triangular piece of land in the Borough of Collinvs- 
wood, which was conveyed to the Church by Joseph 
Ugden Cuthbert, by deed dated October 19, 1885. 
(Witness being shown Deed marked Ex. P-L, says:)
This is the deed to which I refer. 30
tii \t  ^onmu^ ee reported- at a special meeting of 

e Vestry ca led on February 4th, 1924, in favor
V e ^ eP!1inS the proposal of Mr- Me Neill and the 
ad w i ereuP°n by a resolution unanimously 
S h f  ‘ ht rep" rt of the Committee and author- 

he making of a eontraet with Mr. Me Neill. A
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contract was drawn up between the Rector, Warden 
and Vestrymen of Grace Church, Haddonfield, N. J., 
party of the first part, and Arthur Y. Me Neill, of 
Haddonfield, N. J., party of the second part, bear-
ing date the fourth day of February, the date of 
said Vestry meeting and intended to carry out the 
resolution above mentioned. This contract was duly 
executed. I have the original here with me. (Orig-
inal agreement produced and marked Exhibit P-9.) 

10 At the meeting of the Vestry of Grace Church 
held on February 4, 1924, about which I have al-
ready testified, there was a quorum present. Mr. 
Me Neill, one of the members of the Vestry, and 
the person the agreement was made, was not pres-
ent at the meeting when the resolution was consid-
ered and passed.

I consider this1 proposition to sell this lot upon 
the terms set forth in this agreement, Exhibit P-9, 
a very desirable proposition and one that will be 

20 very beneficial -to the Church. The Church has 
never had any revenue from this land since the 
deed was made by Mr. Outhbert and has been un-
able so far as I can learn and from what I know as 
Pastor of the Church for the past six years to 
make any use whatever o f the land as a site for a 
chapel, school-house, mission, parish building or for 
any other purpose such as contemplated and men-
tioned by Mr. Cuthbert in his deed and I see no 
possibility of making use of this piece of land for 

30 any of these purposes in the future. There is no 
necessity at this time for the use of this land for 
any of the purposes named, because it is too near 
to Holy Trinity Church in the Borough of Collings- 
wood, which takes care of all the Episcopalians in 
that neighborhood. Grace Church, Haddonfield, has 
for some years been unable to raise sufficient funds
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to meet its pressing needs and pay the taxes on this 
piece of land, and for that reason has not paid the 
taxes so they are very much in arrears.

'Sworn and subscribed to, before me, this 18th 
day of October, A. D. 1924.

_ Master.
The Solicitor of the petitioner produced and of- 10 

fered in evidence Tax bill of the Borough of Col- 
lingswood, for taxes assessed on the lands in ques-
tion, for the year 1924, showing the same to be 
assessed at the sum of $200.00, and taxes for the 
year at $6.30, which Tax Bill is marked Ex. P-10.

AUGUSTUS' WALTON SHICK.

SAML. K. ROBBINS,

SAML. K. ROBBINS,
Master.

20

^  1 « --------------------- VO CHIU. 11

tafcprwi a p e “ nation and was acciin 
taken down from the lips of the witness.

SAML. K. ROBBINS,
Master.

30
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[En d o r se d ]

55/532 1830
IN CHANCERY OF NEW JERSEY

In Re : Rector, Wardens and Vestry-
men of Grace Church, Haddonfield, 

New Jersey.

On Petition, &c. 
M ASTER’S REPORT:

Sol.
Louis B. Le Duc,
25 Broadway,
Camden, N. J.

M ASTER’S FEES:
Making Report $10.00
Eng. do. 9 fols. 3.60
Depositions, 49 fol. 14.70
Swearing 6 witnesses 1.50
Marking 10 exhibits 1.50
Attendance, 2 das. 12.00

Total $43.30
Filed: Oct. 30, 1924.
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EXHIBIT A.

IN CHANCERY OF NEW JERSEY.

iON PETITION,
ETC. 10

ORDER CONFIRM- 
I N G  M ASTER’S 
R E P O R T  AND 
FOR S A L E  OF 
PETITIONER’S 

LAND.

This matter being! opened to the Court by Louis 20
B. LeDuc, solicitor for petitioner; and upon read-
ing a report mad© and filed in the above entitled 
cause pursuant to an order of reference therein by 
Samuel K. Robbins, Esquire, one of the Special 
Masters of this court, dated the 24th day of Octo-
ber, 1924, whereby it appears that the lands and 
enements referred to in said petition, situate in 

the Borough of Collingswood, County of Camden,
e of New Jersey and bounded and described as 

iollows: 30
BEGINNING at a corner to Samuel H. French’s 
lands in the line of other lands of said Cuth- 
bert and in the middle of the Haddonfield and 
Lamden Turnpike Road; thence (1) along said • 

rmich s line in the Westerly side of a private 
roa to Cooper’s Creek north twenty-two de-
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grees west, two hundred forty-seven feet nine 
and one half inches to a corner in the same to 
other lands of said Cuthbert; thence (2) by 
said other lands, south twenty-six degrees 
forty-eight minutes west, one hundred sixty- 
five feet six inches to a corner to the same in 
the middle o f said turnpike road; thence (3) 
along the said middle line of said turnpike 
south sixty-four degrees fourteen minutes east, 

10 one hundred eighty-seven feet three and one 
half inches to the place of beginning. Contain-
ing thirty-five hundredths of an acre more or 
less.

were granted and conveyed to petitioner by deed of 
Joseph Ogden Cuthbert on November 19,1885, upon 
condition that the said lands and tenements so 
granted and conveyed should be held in trust , and 
devoted to certain religious uses in the said deed 
specified and without power in the petitioner to sell 

20 and convey the same free of said trust; and it ap-
pearing from the facts stated in said report that 
the existing situation and circumstances in the place 
where the said lands and tenements are located are 
such that the interests of the petitioner will be bet-
ter promoted by the sale of the said lands and tene-
ments, free and clear of the said trust; and it ap-
pearing that an offer in writing to purchase said 
lands has been made to the petitioner by one, Arthur 
Y. McNeill, upon condition that the petitioner se- 

30 cures from this court a decree relieving it from the 
trust obligations imposed in the said deed of Jo-
seph Ogden Cuthbert and that the said McNeill will 
pay the petitioner therefor the sum of One thou- 

• sand dollars ($1,000.00), together with taxes and 
assessments with interest and costs thereon out-
standing against said lands, as well as the legal ex-
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penses involved in procuring such decree; and it fur-
ther appearing that the offer so made is a highly 
advantageous offer to the petitioner;

NOW, THEREFORE, it is on this day
of December, 1924, on motion of Louis B. LeDuc, 
solicitor for petitioner, ORDERED that the said 
Master’s Report and all the matters and things 
therein contained be, and the same are, hereby rati-
fied and confirmed, and that the petitioner be, and 
it hereby is, authorized and directed to sell the said 10 
lands and tenements hereinabove described to the 
said Arthur Y. McNeill, free and clear of the con-
ditions, restrictions and obligations imposed by 
way of trust in the said deed of Joseph Ogden Cuth- 
bert, for the terms hereinabove stated; and upon 
compliance by the purchaser with such terms that 
a proper conveyance of the said lands and tene-
ments shall be executed and delivered to the said 
Arthur Y. McNeill for the lands and tenements so 
sold; and said purchaser shall thereupon be relieved 20 
from liability to see to -the application of the pur-
chase money arising from such sale;

AND IT IS FURTHER ORDERED that the 
proceeds of the said sale shall be invested or set 
apart and devoted to uses authorized by the statute, 
an that the determination of the Trustees of peti-
tioner thereupon shall be reported to the Chancellor 
tor his approval.

E. R. W a l k e r ,
C .  30
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[E n d o r s e d ]

IN CHANCERY OF NEW JERSEY

In Re: Rector, Wardens, and Vestry-
men of Grace Church, Haddonfield, 
New Jersey.

10 ON PETITION, ETC.
ORDER CONFIRMING MASTER’S 

REPORT AND FOR SALE OF 
PETITIO N ER’S LAND.

Louis B. LeDuc,
Solicitor for Petitioner,
23 Broadway, Camden, N. J.

20
IN CHANCERY OF NEW JERSEY.

In Re: The Rector, War-
dens and Vestrymen of 
Grace Church, Haddon-
field, New Jersey.

ON PETITION, etc. 
AMENDED 

REPORT 
and

PETITION.

The undersigned, The Rector, Wardens and Ves-
trymen of Grace Church, Haddonfield, New Jersey, 
petitioner herein, respectfully reports to the Chan-
cellor as follows:
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1. Pursuant to the order of this court confirming 
the Master’s report herein and directing the sale of 
the petitioner’s land to Arthur Y. McNeill for the 
consideration of the sum of $1,000, the said sale was 
duly effected, and deed of conveyance executed by 
your petitioner to the said Arthur Y. McNeill and 
the sum of $1,000 in cash paid by the said Arthur 
Y. McNeill to your petitioner, which sum was there-
upon deposited in bank where it presently remains.

it
2. Pursuant to the statute in such case made and 

provided (3 N. J. Comp. Stat. page 4300, Sec. 3) 
your petitioner at a regular meeting of its Vestry 
(or Board of Trustees) determined that the said 
sum of $1,000 should be loaned, invested and rein-
vested by petitioner in such securities as any exec-
utor, administrator, guardian or trustee in this 
State, whose duty it may be to loan money entrusted 
to him, may, by law, invest in and that such use of 
the said sum would best promote the interests of 2C 
your petitioner.

Your petitioner therefore prays that this Honor-
able Court will, by its order, approve the said de- 
ermination of petitioner as to the investment and 

use ot the said proceeds of sale and direct the in-
vestment of the same in accordance with such de-
termination.

The Rector, Wardens and Vestry-
men of Grace Church, Haddon- 
field, N. J.

By Louis B. LeDuc,
S o lic ito r .
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STATE OF NEW JERSEY \
COUNTY OF CAMDEN ¡¡S3'

WILLIAM H. LINDSAY of the Borough of 
Haddonfield, County of Camden and State of New 
Jersey, being duly sworn according to law, on his 
oath deposes and says:

in I am and for several years last past have been 
secretary of the petitioner herein, The Rector, War-
dens and Vestrymen of Grace Church, Haddonfield, 
New Jersey.

At a regular meeting of the said corporation held 
on October 28th, 1925, the following resolution was 
regularly moved, seconded and unanimously passed 
by the Vestry of the Church, a quorum of the said 
Vestry being then and there present, viz:

“ WHEREAS, pursuant to the order of the 
Court of Chancery of New Jersey, the land of 

^  The Rector, Wardens and Vestrymen of Grace 
Church, Haddonfield, New Jersey, situate in the 
Borough of Collingswood, New Jersey, has 
been sold and conveyed to Arthur Y. McNeill 
and the sum of $1,000 received from the said 
purchaser therefor; and 

WHEREAS, the said sum of $1,000 has been 
deposited in bank to await the determination 
of the vestry as to its proper investment and 
the approval of the Court of Chancery there- 
upon;

NOW, THEREFORE, BE IT RESOLVED 
that this Body herewith determines, subject to 
the approval of the Court of Chancery that the 
said $1,000 shall be loaned, invested and rein-
vested by this corporation in such securities as 
any executor, administrator, guardian or trus-
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tee in this State, whose duty it may be to loan 
money entrusted to him, may, by law, invest in ; 
and

BE IT FURTHER RESOLVED that the 
treasurer of this corporation be and he is 
hereby authorized and instructed to so loan, in-
vest and reinvest the said fund in such of the 
said securities as his discretion may approve; 
and

BE IT FURTHER RESOLVED that the 10 
solicitor of this corporation, Louis B. LeDuc, be 
authorized and directed to file a report of this 
determination and submit the same to the Court 
of Chancery with a petition in due form, for 
the approval of the same.”

WM. H. LINDSAY.

Sworn and subscribed to
before m e th is  20th d a y  

N ovem ber
of October, A. D. 1925.
Wm. S. Zink.

[E n d o r s e d ]

IN CHANCERY OF NEW JERSEY

In Re The Rector, Wardens and Ves-
trymen of Grace Church, Haddonfield, 7n
N. J. ’ oU

ON PETITION, etc.

AMENDED REPORT AND 
PETITION AND 

AFFIDAVIT
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Louis B. LeDuc, Solicitor,
25 Broadway, Camden, N. J.

IN CHANCERY OF NEW JERSEY.

1 0  ~X~XT 1In Re: Rector, Wardens 
and Vestrymen of Grace 
Churc h. ,  Haddonfield* 
New Jersey.

ON PETITION, etc. 
ORDER 

APPROVING 
INVESTMENT 

OF FUNDS.

This matter coming before the Court on the re- 
port of the petitioner, The Rector, Wardens and 

20 Vestrymen of Grace Church, as to the determi • 
Ition by the said petitioner of the use to vine 
proceeds of sale of the church lands directed by pre-
vious order of this court, should be devoted an 
petition thereupon for an order approving e 
determination; and the court having read/ ”d 
sidered the said report and petition, and 
davit of William H. Lindsay in support thereo . aM 
being o f the opinion that the sard report should be 
confirmed and the said determination of the ves 7

30 of petitioner approved; , ,
NOW, THEREFORE, it is on this 1st day or v

cember, 1925, ORDERED that the Mid 
and the same is, hereby confirmed an Had.
tor, Wardens and Vestrymen of Grace Churc , a  
donfield, New Jersey, be, and the same ^

invoat fhft nroceeds of the said
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a separate fund, in such securities as any executor, 
administrator, guardian or trustee in this State, 
whose duty it may be to loan money entrusted to 
him, may, by law, invest in, and to keep the same 
so invested.

E. R. WALKER,
Respectfully advised Q#

Bayard Stockton
A. M.

10

[E n d o r se d .!

55/532 1830
IN CHANCERY OF NEW JERSEY.

In Re The Rector, Wardens and Ves-
trymen of Grace Church, Haddonfield, 
New Jersey.

ON PETITION, etc.

ORDER APPROVING INVEST-
MENT OF FUNDS.

Louis B. LeDuc, Solicitor,
25 Broadway, Camden, N. J. 
Filed Dec. 2, 1925.

20

30
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EXHIBIT D7.

KNOW ALL MEN BY THESE PRESENTS, 
That I, ARTHUR Y. McNEILL, of Haddonfield, in 
the County of Camden and State of New Jersey, 
for and in consideration of the sum of One Dollar 
and other good and valuable consideration, lawful 
money of the United States of America, to me in 10 
hand paid by THE RECTOR, WARDENS & VES-
TRYMEN OF GRACE CHURCH IN HADDON-
FIELD, at or before the ensealing and delivery of 
these presents, the receipt whereof is hereby ac-
knowledged, have granted, bargained, sold, assigned, 
transferred and set over and by these presents do 
grant, bargain, sell, assign, transfer and set over 
unto the said The Rector, Wardens & Vestrymen 
of Grace Church in Haddonfield, its successors and 
assigns all that certain INDENTURE OF MORT- 20 
GAGE, bearing date the Eighteenth day of Octo-
ber, in the year of our Lord one thousand nine hun-' 
dred and twenty-six, made and executed by Col- 
lingswood Extension Rjealty Company to Lawrence 
Crombie, to secure the payment of the sum of $24,-
000., together with interest thereon at the rate of 
six per cent per annum, payable semi-annually, cov- 
ering premises situate in the Borough of Collings- 
wood, County of Camden and State of New Jersey, 
in said mortgage more particularly described, which 20 
mortgage was recorded in the Register's Office of 
the County of Camden, N. J., on October 20, 1926, 
in Book 295 of Mortgages, page 397 &c., which mort-
gage was subsequently assigned by assignment of 
mortgage dated October 18 1926, made by Lawrence

rombie to Arthur Y. McNeill, and recorded in the

Jersey State library
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Register’s Office aforesaid, in Book 72 of Assign-
ments of Mortgages, page 61.

TOGETHER with the Hereditaments and Prem-
ises in and by the said Indenture of Mortgage par-
ticularly described and granted, or mentioned and 
intended so to be, with the appurtenances, and the 
Bond or Obligation in said Indenture of Mortgage 
mentioned, and thereby intended to be secured, and 
all moneys due and to grow due thereon, and the 

10 Warrant of Attorney to 'confess judgment thereto 
annexed; and all my estate, right, title, interest, 
property, claim and demand in and to the same.

TO HAVE AND TO HOLD, the same unto the 
said The Rector, Wardens & Vestrymen of Grace 
Church in Haddonfield, its successors and assigns, 
to it and their proper use, benefit and behoof for-
ever, subject nevertheless to the equity of redemp-
tion of said Collingswood Extension Realty Co., 
Mortgagor in the said Indenture of Mortgage named 

20 and its successors and assigns therein.
IN WITNESS WHEREOF, I, the said Arthur 

Y. McNeill, have hereunto set my hand and seal this 
9th day of February in the year of our Lord one 
thousand nine hundred and twenty-eight.

(Sgd.) Arthur Y. McNeill (Seal) 
Signed, Sealed and Delivered 

in the presence of 
(Sgd.) Edna M. Odder

30
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STATE OF NEW JERSEY, \
CAMDEN COUNTY, ] ss*

BE IT REMEMBERED, that on this 10th day 
of February in the year of our Lord one thousand

nine hundred and twenty-eight, before me the sub-
scriber, a Notary Public of N. J., personally ap-
peared Arthur Y. McNeill who, I am satisfied, is 10 
the grantor mentioned in1 and who executed the 
within deed or conveyance and. I having first made 
known to him the contents thereof he acknowledged 
that he signed, sealed and delivered the same as his 
voluntary act and deed. All of which is hereby cer-
tified.

(Sgd.) Edna M. Gulder,
(Seal) Notary Public of N. J.

My commission expires Jan. 18, 1931.

[E nd o r se d .]

ASSIGNMENT OF MORTGAGE.

ARTHUR Y. McNEILL,
To

THE RECTOR, WARDENS & VES-
TRYMEN! OF GRACE CHURCH IN 30 

HADDONFIELD.

Received in the office of
the County of
on the day of
A. D. 192 at o'clock in
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the noon, and recorded in
Book of Mortgages for
said County, on pages

Paid $1.00
Del.
Wm. Carey Marshall 
Apr. 9-28, at 9.47 A. M.

EXHIBIT D8.
CHARTER AND BY-LAWS 

—of—
GRACE CHURCH,

—in—
HADDONFIELD,

New Jersey.
1859.

James Dobelbower, Printer,
510 Minor St. above Fifth, 

Philadelphia.

(3)

CHARTER.

Haddonfield, April 20th, 1843.

To ATiTi WHOM THESE PRESENTS MAY CoNCSERN.

We whose names and seals are hereto affixed do 
certify, That the congregation of Grace Church, in 
Haddonfield, in the County of Gloucester and State 
of New Jersey, which is a Society worshipping ac-
cording to the customs and usages of the Protestant 
Episcopal Church, desiring to form themselves into
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a Body Corporate, according to the act of the Legis-
lature of the 'State of New Jersey in such case made 
and provided, met in Grace Church aforesaid on 
the Seventeenth day of April., in the year of Our 
Lord, one thousand eight hundred and forty-three, 
pursuant to ten days previous notice given as the 
intention of said Congregation to form themselves 
into a body corporate by an advertisement set up 
in open view on the outer door of said Grace Church, 
it being the place where said Congregation usually 10 
assemble for Divine ¡service, which notice designated 
the day when, and the place where, they designed 
to meet for that purpose. There being no Rector or 
Minister present, Doctor Charles D. Hendry, Esq., 
one of the Church Vestry, presided, and Benjamin
M. Roberts, the Secretary recorded the proceedings.

The Congregation then proceeded, by a vote of 
the majority of those present, to designate the cor-
porate name or title by which the said Church shall 
be known, and which is, The Rlector, Wardens and 20 
Vestrymen of Grace Church in Haddonfield.

The Congregation then chose two Wardens and 
seven Vestrymen ,and also by a majority of voices, 
nxed and determined on the Second Tuesday of 
Mardi annually as the day on which new elections 
ot officers of said Church shall take place.

^  testimony whereof, and in order that these 
proceedings may be recorded, we the Church War-
} Z l andf eCritai7  aforesaid> have hereunto set our 
vear l f  n **?*> *hlB Twentieth day of April, in the 30 
forty thre ^  ’ ^  thousand ei^ t  hundred and

CHARLES D. HENDRY 
THOMAS ASHBURNER, 
JOSIAH E. COLES, 
JOHN WHITE,

[L.S.]
[Ii.S.]
[L.S.]
[L.S.]



216 Conclusions

J. Z. FENNIMORE, [L.S.]
BENJAMIN M. ROBERTS, [L.S.] 

Secretary,
GKEORGE LEE,, [L.S.]
WILLIAM STURNS, [L.S.]
J. FEW  SMITH, [L.S.]

No t e .— The foregoing is a copy of the original 
as recorded May 27th, 1843, in the Clerk’s Office of 

10 Gloucester .County, at Woodbury, in Book of Mis-
cellaneous Records, No. 1, folio 373.

The Church was duly Consecrated by the Right 
Rev. 0. W. Doane D.D., L.L.D., Bishop of the Die- 
cese, on the 29th day of September, 1842, being the 
Festival of St. Michael and all anig'els.

CONCLUSIONS.

IN CHANCERY OF NEW JERSEY.

30

Between:
J. B l a ir  Cu t h r e r t , et 

als.,
Complainants,

and
A r t h u r  Y. Mc Ne il l , et 

als.,
Defendants.

Final Hearing on 
Bill to Declare a 
Charitable Trust  
Terminated and a 
Reverter in Favor 
of the Heirs at 
Law of the Donor.

Conclusions.

Complainants comprise some of the heirs at law 
of J. Ogden Cuthbert, deceased, and seek a decree
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of this Court declaring a resulting trust to have 
arisen in their behalf in certain real estate conveyed 
by their ancestor in his lifetime to “ The Rector, 
Wardens and Vestrymen of Grace Church, Haddon- 
field, New Jersey,”  in trust.

The deed of conveyance bears date October 19th, 
1885. It recites a money consideration of one dol-
lar, and by words of bargain and sale grants to the 
party of the second part the land therein specifically 
described, “ together with all and singular the 10 
buildings, improvements, woods, ways, rights liber-
ties, privileges, hereditaments and appurtenances to 
the same belonging or in any wise appertaining, and 
the reversion and reversions, remainder and re-
mainders, rents, issues and profits thereof and of 
every part and parcel thereof, and also all the es-
tate, right, title, interest, property, possession, 
c aim and demand whatsoever, with the appurten-
ances.”  The habendum is: “ To have and to hold 
the said premises with all and singular the appur- 20 
tenances unto the said ‘ The Rector, Wardens and 
Vestrymen of Grace Church, Haddonfield, New Jer-
sey, their successors and assigns forever, in trust 
nevertheless that they the said ‘ The Rector, War-
dens and Vestrymen of Grace Church, Haddonfield, 
Ju7i their successors and assigns shall and

p °  , 6 saic  ̂ land and premises to the use of
n I t  ^  Episcopal Church in the diocese of 
New Jersey to be used only for and as a sit© for a 
o tW  ’ “ hoolhouse, mission, parish building or 30 
said rli!fe ° Sal?  Protestant Episcopal Church in 
de“ s * 7 * ? ’ f n<i that the said ‘ The Rector, War- 
New J?rso *. 7 T ?  ° f Grace Church Haddonfield, 
the said W l  8hal haV® iK>wer to grant and convey 
Protestant Promises to any parish of said

Episcopal Church in said diocese within
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whose bounds said land and premises may come to 
lie by its proper title if incorporated and by apt 
words of conveyance, or may in the same event con-
vey said lands and premises to the trustees of ‘The 
Episcopal Fund of the Diocese of New Jersey,’ to 
the use of said parish.”

Grace Church of Haddonfield is a religious cor-
poration, with a church located in that borough; 
and, due to various reasons, including among others 

10 want of finances and the establishment of other 
Episcopal churches or missions in the vicinity of 
the lot here in question—one at Collingswood in the 
year 1913 and one at Westmont in the year 1914— 
has found it impracticable to devote the lot to the 
specific use designated by the donor. Accordingly, 
in the year 1924, it was determined to apply to the 
Chancellor of this State for leave to sell the lot pur-
suant to our statutes authorizing sale of trust prop-
erties in cases of that nature. Proceedings were 

20 then taken before the Chancellor— (file number 55- 
532)—and sale was thereafter ordered by the Chan-
cellor. In December, 1924, the Chancellor confirmed 
the sale and directed the investment of the pro-
ceeds. The sale was made to one of the vestrymen 
of the Grace Church who has since sold the land at 
a considerable profit, and not wishing to retain the 
profit has since secured it to the Church.

The present holder of the legal title to the land 
has been joined as complainant herein and seeks 

30 restoration of his money in the event of his title 
being held imperfect. By amendment to the bill the 
Attorney-General has been made a defendant; he 
has not answered or participated in the cause.
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Ph il ip  W en dko s , Es q ., for  complainant;
Louis B. L e D t j c , E s q ., for defendant, M cN eill;
Me sse s . St a r r , Su mme r il l  & L lo yd , for defen-

dant, The Rector, Wardens and Vestrymen of 
Grace Church, Haddonfield, New Jersey.

Ho war d  Ea s t w o o d , E sq ., for defendant, The Trus-
tees of the Episcopal Fund of the Diocese of 
New Jersey.

------------  10

Le amin g , V. C. :
The deed of conveyance here the subject of con-

troversy vests the fee of the land in The Rector, 
Wardens and Vestrymen of Grace Church in trust 
for the use of the charitable organizations therein 
specified; accordingly it is a conveyance to a char-
itable use and is properly classed and defined as a 
public trust.

It cannot be doubted that the trust conveyance 
was initially valid and operative, since the charitable 
organizations for whose use it was created were in 
existence and capable of taking, and the particular 
use to which the land was to be devoted contem-
plated a future, as distinguished from an immedi-
ate use, including the contemplation of the land, at 
some subsequent period, falling within a different 
parish from the one named. Accordingly, this char- 
itabie gift must be distinguished from those that 
tau initially and are void ab initio either through 
the existence of conditions precedent to their tak- 
Qg e ect or through the absence of existing chari-

ties capable of taking. This distinction becomes im- 
r ? an!' hele1̂  sin<*> our present considerations are 
flTlrl e de^oted only to a public trust initially valid 
and the impracticability of performance of which

¿u

30
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in the particular manner specified by the donor has 
arisen through changes of subsequent conditions, in-
cluding the erection of churches of the denomination 
-specified near the donated premises.

The claim of complainants is to the general effect 
that by reason of the trustees named in the grant 
[having failed to devote the land to the particular 
use specified by the donor, and having caused its 
sale under the statutory proceeding referred to, the 

10 trust has been broken and, in consequence, the title 
to the land has become vested by reverter in the 
heirs at law of the donor. The decree sought is, in 
effect, a decree of forfeiture.

A  resulting trust does not arise in favor of the 
heirs at law of the donor of a public trust by rea-
son of an abuse of such trust. In Mills v. Davison, 
54 N. J. Eq. 659, the deed of gift to the church 
provided as an expressed condition and limitation 
that the church should not sell or mortgage the 

20 property and that no building should be kept 
or maintained or erected thereon except for pur-
poses of public worship in accordance of the 
usages of the Protestant Episcopal Church (see 
page 662). This was held to be a public trust. 
At page 667 of the opinion of the Court, it is 
said: ‘ ‘ The deed of the grantors having con-
veyed away the entire estate in the premises, a re-
sulting trust will not arise in favor of the grantors 
by reason of an abuse of the trust.”  To the same 

30 effect is MacKenzie v. Trustes of Presbytery, 67
N. J. Eq. 652, at page 678, and again Trustees 
Princeton University v. Wilson, 78 N. J. Eq. 1» & 
page 6. The same view is stated in Tudor on Chari-
ties, 4th Ed., page 109, as follows: “ A chanta e 
trust, which has once taken effect, can never cease 
during the period, perpetual or otherwise, during
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which it was intended to subsist; and it is imma-
terial what length of usage there may have been to 
the contrary. So also, if a perpetual trust is created 
for a particular charitable purpose which has taken
effect in the first instance, no subsequent failure of 
the purpose will defeat the trust, and it is imma-
terial in this case whether there was, or was not, 
initially any charitable intention beyond the accom-
plishment of the particular purpose. If the chari-
table devise takes effect in the first instance the 
heir at law is disinherited once and for all.”  This, 
I am convinced, is an accurate ¡statement of the rule 
defined by the authorities. And in Zollman on 
American Law of Charities, Sec. 307, it is said: 
“ When a valid charitable trust Has been created 
without a provision for a reversion, it raises an im-
plied condition against a reverter, permanently ex-
cludes the interests of the heirs and next of kin * * *
and does not leave them as such a ‘ ¡scintilla of 
right.’ ”

The conclusion seems irresistible that this chari-
table trust having taken effect initially with no lim-
itation of time for its accomplishment and no pro-
vision for reverter, and its performance in the par- 
icu ar manner directed having become impracticable 
y c angmg conditions which have occurred since
e creation of the trust, no reverter can be said to 

have arisen m favor of the heirs at law of the donor.
. it will be observed that in defining the particular 

use to which the land should be devoted the donor 
has added: or other use of said Protestant Epis-
3 1  ?  said fó cese .”  In what has been
• -i ln£ ĥe use defined by the donor no con-

hna lon ^as been here given to those words. It 
w i een e1rein assumed that these supplemental 

ords may be considered as controlled by the rule

1C

20

30
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of construction of ejusdem generis. But it is not 
thereby intended to recognize that rule of construc-
tion as prevailing over the liberal rule of construc-
tion to be applied to charitable gifts.

Nor can the deed of gift here under consideration 
be regarded as analagous to a bequest of money to 
be applied to a particular purpose initially impos-
sible of accomplishment and in which bequest no 
charitable intent can be said to have existed beyond 

iO the accomplishment of the defined purpose. Here, 
by grant, a fee is vested in trust in perpetuity with 
no provision for reversion and with no limitation as 
to time of accomplishment. The trust is perpetual 
and the remedies incident to it are well defined and 
do not embrace forfeiture for non-performance. In 
Mills v. Davison, supra, at page 664, it is said: 
‘ ( Every conveyance to a charitable use is a convey-
ance to hold upon the trust declared, and the exe- 
cution of the trust is the condition upon which the 

20 estate is taken and held, to be given effect to not by 
the forfeiture of the title, but by those methods by 
means of which a court of equity compels the per-
formance of such trusts. ’ ’ Those remedies are spe-
cifically pointed out in MacKenzie v. Trustees o 
Presbytery (supra), at page 670, citing Tudor on 
Charities, second and third editions. They embrace 
(a) following the trust estate into the hands of one 
to whom it has been wrongfully conveyed; (b) the 
following of the property into which the trust es e 
has been converted; (c) a proceeding against e 
trustees. But a reference to the authorities there 
cited, as also to the fourth edition of Tudor on 
Charities, Section V, page 242, will disclose that 
these remedies are available alone to the A r̂neJ 
General in behalf of the public and to the trus ee 
cestui qui trust in aid of the trust, and do no co 
template forfeitures of title for breach oi rus
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impracticability of performace by reason of changed 
conditions. Unless the trust here involved can be 
said to have been void ab initio—and I do not under-
stand that to be even suggested—I am unable to 
discern any theory on which the present bill can be 
maintained.

The bill may be dismissed.
Submitted: June 5, 1928.
Determined: July 12, 1928.

This cause coming on to be hen.rd HT1 111 11 Q n cjmnr 30

10

FINAL DECREE.

IN CHANCERY OF NE.W JERSEY.

Between :
J. Bl air  Cuth ber t , et 

als.,
•Complainants, 

and
On Bill, &c. 

Final Decree.

20

Art h ur  Y. Mc Nei ll , et
als.,

Defendants.
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Howard Eastwood, Esq., solicitor for the defendant, 
Trustees of the Episcopal Fund of the Diocese of 
New Jersey, and the Court having inspected the 
pleadings and considered the testimony offered by 
the respective parties and the argument of counsel 
made thereon, being of the opinion that the complain-
ants are not entitled to the relief prayed for and 
that the deed dated the 19th day of October, 1885, 
made by J. Ogden Cuthbert to The Rector, Wardens 

IQ and Vestrymen of Grace Church in Haddonfield, 
New Jersey, for the lands and premises described in 
the complainants’ bill was a valid and operative con-
veyance in trust for the uses and purposes therein 
expressed, with no limitation of time for its accom-
plishment and no provision for reverter, and the per-
formance in the particular manner directed having 
become impracticable by changing conditions which 
have occurred since the creation of the trust, that 
no reverter arose in favor of the heirs at law' of the 

20 donor; and it further appearing that a valid title 
to the lands and premises described in said bill, be-
came vested in the defendant, Arthur.Y. McNeill, 
and thereafter co-complainant, Collingswood Exten-
sion Realty Co., by virtue of the conveyance from 
The Rector, Wardens and Vestrymen of Grace 
Church in Haddonfield, New Jersey, and the Chan-
cery proceedings set forth in the answer filed in J? 
cause, and that, therefore, the bill of complaint 
by the complainant should be dismissed with cos s. 

30 It is, therefore, on this 23rd day of July, 1928, on 
motion of Starr, Summerill & Lloyd, solicitors o e 
defendant, The Rector, Wardens and Vestrymen oi 
Grace Church in Haddonfield, New Jersey, by w 
Robert Walker, Chancellor of the State oí New Je - 
sey, ordered, adjudged and decreed, an ® ® » 
Chancellor, by virtue of the power and aut on y
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this -Court does hereby order, adjudge- and decree 
that no reverter arose in favor of the complainants 
or any of the heirs of J. Ogden Cuthbert, deceased, 
by reason of any cessation of the prescribed uses of 
the lands and premises described in the complain-
ants’ bill under the terms of the trust created by 
the conveyance dated the 19th day of October, 1885, 
nor by the sale and conveyance of said lands and 
premises by The Rector, Wardens and Vestrymen of 
Grace Church in Haddonfield, New Jersey, to Arthur 10 
Y. McNeill; and that Arthur Y. McNeill, and there-
after co-complainant, Collingswood Extension Realty 
t o , acquired a valid title in fee to the said lands 
and premises by virtue of the conveyance from The 
Rector, Wardens and Vestrymen of Grace Church in 
Haddonfield, New Jersey, and the Chancery pro-
ceedings hereinbefore recited;

And it is further ordered and decreed that the bill 
o complaint be and the same hereby is dismissed 
with costs. 2q

Respectfully advised,
E. B. L e a m in g ,

V. C.

30



226 Notice of Appeal

NOTICE OF APPEAL.

IN CHANCERY OF NEW JERSEY.

Between: \
10 J. B la ir  Cuth ber t , et 1 

als., I
Complainants, ( On Bill, &c.

and /  Notice of Appeal.
A r t h u r  Y. McNe il l , et v 

als., |
Defendants. J

20 To Starr, Summerill & Lloyd:

The complainants hereby appeal from the final 
decree made by the Chancellor on the advice of 
Vice-Chancellor E. B. Learning, in the above-entitled 
cause, on the 23rd day of July, 1928, and from every 
part thereof, to the Court of Errors and Appeals in 
the Last Resort in All Causes.

Phi l ip  W endko s ,
Solicitor for and of Counsel 

3Q with Complainants.

I conceive there is good cause for appeal in the
above-entitled cause.

Phi l ip  W endko s ,
Of Counsel with Complamants.
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PETITION OF APPEAL.

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

Between:
J. Bl air  Cu th ber t , et al., 

Complainants-Appellants, 
and

Arth ur  Y. Mc Ne il l , 
Defendants-Respondents.

10
On Appeal from 

Court of 
Chancery.

Petition of Appeal.

To the Honorable, the Court of Errors and Appeals 
in the Last Resort in All Causes: 20

The petition of J. Blair Cuthbert, T. Percival 
Cuthbert, Flora Bowden Lum, Hannah C. Ebert, 
Louisa Hopkins, George C. Gillespie, Anna C. Boyd, 
Mary Cuthbert Rue, Marguerite Nickerson, Charles 
W. Cuthbert, Gladys Cuthbert Haines, and Collings- 
wood Extension Realty Company, the appellants in 
the above-stated cause, respectfully shows that:

Your petitioners find themselves aggrieved by a 
final decree made in the Court of Chancery by His 30 
Honor, Edwin Robert Walker, Chancellor of the 
State of New Jersey, advised by Honorable E. B. 
Learning, Vice-Chancellor, bearing date the 23rd day 
of July, 1928, wherein the petitioners were complain-
ants and Arthur Y. McNeill, Rector, Wardens and 
Vestrymen of Grace Church of Haddonfield, N. J., a
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corporation, and Edward L. Katzenbach, Attorney- 
General of New Jersey, were defendants, in this re-
spect, to wit: That the said decree adjudges that 
no reverter arose in favor of the complainants or 
any of the heirs of J. Ogden Cuthbert, deceased, by 
reason of any cessation of the prescribed uses of the 
lands and premises described in the complainants’ 
bill, nor by the sale and conveyance of said lands 
and premises by the Rector, Wardens and Vestry- 

10 men of Grace Church of Haddonfield, N. J., to Ar-
thur Y. McNeill; and that

Arthur Y. McNeill and thereafter co-complainant, 
Cbllingswood Extension Realty Company, acquired 
of valid title in fee to the said land and premises; 
and that

The bill of complaint be, and the same is hereby 
dismissed, with costs.

And your petitioners humbly appeal from each 
and every part of the said decree of the Chancellor 

20 as aforesaid, upon the ground that the same is erro-
neous, in that:

1. The Court found that
The charitable trust created by J. Ogden Cuth-

bert, deceased, by deed dated October 19th, 1885, 
havinjgj taken effect initially with no provision for 
reverter and its performance in the particular man-
ner directed, having become impracticable by 
changed conditions which have accrued since the 

20 creation of the trust, no reverter can be said to have 
arisen in favor of the heirs-at-law of the donor.

The Court should have found upon the evidence 
before the Court that the charitable trust created 
by J. Ogden Cuthbert by his deed dated October 
19th, 1885, and the lands which he conveyed thereby 
to the rector, wardens and vestrymen of Grace
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Church of Haddonfield, N. J., had been abandoned 
and that by virtue of said abandonment had reverted 
to the heirs-at-law of the said J. Ogden Cuthbert, 
deceased.

And the Court should have found that the trust 
created by J. Ogden Cuthbert, deceased, had spent 
itself and as a consequence the estate had reverted 
to the grantor or his heirs.

The Court should have found that the charitable 
trust created by the said J. Ogden Cuthbert, de- 10 
ceased, must have been accepted in the terms ol 
which it was created1 or else relinquished and that 
upon the conversion of the trust by the rector, 
wardens and vestrymen, etc., and later by Arthur 
Y. McNeill, the estate has reverted to the grantor 
or his heirs.

The Court should have found that the charitable 
trust created by J. Ogden Cuthbert, deceased, was 
restricted in plain and unequivocal terms to the 
erection of a church edifice upon the particular 20 
ands described in the deed conveying said lands to 
the rector, wardens, vestrymen of Grace Church, 

donfield, N. J., and that the trust would end 
when the lands ceased to be used for church pur-
poses. . , ■ - ' *

P * * , sll(>uld have found that in the absence
» \  inutati°n  over in the grant upon the cessation 

in i 6 ^ S? ^or which the lands were conveyed, the 
legal estate reverted to the grantor or his heirs.

h+ \ °0U1f t have fom id ^ a t  when the lands
bepn C? aritf i e trust aPPurtenant thereto had 

the rector’ wardens and vestry- 
“ e h e l d ^  °  r  ° f  H add°nfield, N . J., the trus- 
to flip rn. + ef iai e?taie  subject to a resulting trust
d e l  r r r *  her v and that lands passed by 

eeds t0 A rttor V  McNeill and later to the co-
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complainant, Gollingswood Extension Realty Com-
pany, charged with a resulting trust in favor of the 
heirs-at-law of J. Ogden Cuthbert, deceased, the 
original grantor.

The Court should have found that by virtue of the 
unconstitutionality of the proceedings taken by the 
rector, wardens and vestrymen of Grace Church of 
Haddonfield, N. J., the title in Arthur Y. McNeill to 
the lands and premises described in the bill of com- 

10 plaint, and thereafter the title in the co-complainant, 
Gollingswood Extension Realty Company, was in-
valid.

Your petitioners, therefore, pray that said decree 
of the Chancellor may be wholly reversed, set aside 
and for nothing holden, and that your petitioners 
may have such relief in the premises as to this Hon-
orable Court shall seem proper.

P h il ip  W endk os ,
20 Solicitor for and of Counsel

with Appellants.

[E ndo r s e d .]

Consent is hereby given to the filing 
of the within petition of appeal out of 
time.

30 11-14-28
Starr, Summerill & Lloyd, 

Solicitors of Elector, Wardens 
and Vestrymen of Grace 

• Church, Haddonfield.
Louis B. Le Duo,

Sol’r of Arthur Y. McNeill.
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11- 6̂ 28
Howard Eastwood,

Sol’r of Trustees of the Epis-
copal Fund of the Diocese 
of New Jersey.

Philip Wendkos,
Solicitor for and of Counsel 

with Appellants.
Edward Katzenbach,

Attorney-General of New Jer- 10
sey.

ANSWER TO PETITION OF APPEAL.

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

Between
J. Bl air  Cu t h b e r t , et al., 

Complainants-Appellants,
and

A r t h u r  Y. M cN e il l , et 
als

Defendants-Respondents.

20

On A p p e a l  from 
Court of Chancery. 
Answer to Petition 

of Appeal.

30

The ^answer of the above-named respondents to 
lants^6™ 011 aPPeal the above-named appel-

<? respondents, not acknowledging all or any 
he matters which, in said petition of appeal are
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10

contained to be true, for answer thereto, neverthe-
less, say and admit that an order was, on the 23rd 
day of July, last past, made and entered in in the 
Court of Chancery in the cause for that purpose 
mentioned in said petition as is therein stated, but 
as to the substance and form thereof, these respon-
dents pray to refer thereto when the same shall be 
produced.

And these respondents are advised and believe 
that said order is agreeable to equity and that they 
pray that the same may be affirmed with costs to be 
adjudged to these respondents.

Starr , S itmm eril l  & Ll oyd, 
Solicitors of Defendants-Respondents, 

Arthur Y. McNeill and Rector, War-
dens, and Vestrymen of Grace 
Church of Haddonfield, N. J., a cor-
poration.

20

30
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Y. McNeill, Defendant-Respondent

ANSWER TO PETITION OF APPEAL BY 
ARTHUR Y. McNEILL, DEFENDANT- 

RESPONDENT.

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

10

Between
J. B la ir  Cu t h b e r t , et al., J On A p p e a l  from 

Complainants-Appellants, I Court of Chancery.
an<j l Answer to Petition

/  of Appeal by Arthur 
A r t h u r  Y. M c Ne i l l , et V Y. McNeill, Defen-
n aj s'\ ] dant-Respondent.
Dtfendants-Respondents. I 20

The answer of the above-named respondent to the 
petition of appeal of the above-named appellants. 

Inis respondent, not acknowledging all or any of 
e matters which, in said petition of appeal are 

iCOn amed to be true, for answer thereto, neverthe- 
ess, says and admits that an order was, on the 23rd 
J  Past, made and entered in the Court
• .,  cause for that purpose mentioned
snhtfad petitl?'1l’ as is therein stated, but as to the 
to form tliereo^ this respondent prays

A ^  ^theret° When the same shall be produced, 
saia .L i11S-reSponde:nt is advised and believes that 

or is agreeable to equity and that he prays

30
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that thé same ma,y be affirmed with costs to be ad-
judged to this respondent.

Louis B. L e D ucj ,
Solicitor for and of Counsel 

with Arthur Y. McNeill, 
Defendant-Respondent.

NOTICE OF ARGUMENT.

NEW JERSEY COURT OF ERRORS 
AND APPEALS.

J. B l a i r  Cu t h b e r t , et al.,\
Plaintiff-Appellant, I

2d v< \ Notice of Argument.
A r t h u r  Y. M c Ne i l l , et al., j 

Respondent-Appellee. /

To Starr, Su/mmerill S Lloyd, Solicitors for Respon-
dent, Rector, Wardens, Vestrymen of Grace 
Church of Haddonfield, New Jersey. Louis V. 
LeDuc, Solicitor for Respondent-Appellee,

30 Arthur Y. McNeill.
%

Please take notice that the argument of the bill 
in the above^entitled cause will be brought on a ® 
next term of the New Jersey Court of Errors an 
Appeals to be held at the State House in Tren on, 
on Tuesday, the 5th day of February, 1929, a e
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hour of 11 o ’clock, in the forenoon, or as soon there-
after as counsel can be heard.

Ph i l ip  W e n d k o s ,
S o licitor  f o r  and o f  C oun sel 

unth A p p ella n t.

[E n d o r s e d .]
10

Service of the within Notice of Argu-
ment is hereby acknowledged this 
day of January, 1929.

¡Starr, Summerill & Lloyd,
Sol’r for Respondent, Rector,

Warden®, Vestrymen of 
Grace Church of Haddon- 
field, N. J. 20
Louis B. LeDuc,

Sol’r for Respondent-Appel-
lee, Arthur Y. McNeill.





NEW JERSEY COURT OF ERRORS 
AND APPEALS.

J. Bl a ir  Cuth r er t , et als.,
Complainants-Appellants,
v.

A rt hur  Y. Mc Ne il l , et als.,
Defendants-Respondents.

BRIEF OF COMPLAINANTS-APPELLANTS.

On October 19, 1885, Joseph Ogden Cuthbert, by 
deed bearing that date and recorded in the office of 
the Register of Deeds of Camden County in Book 
120, page 274, conveyed to The Rector, Wardens and 
Vestrymen of Grace Church, Haddonfield, New Jer-
sey, a religious corporation of the State of New Jer-
sey and one of the defendants herein, hereinafter 
called “ Grace Church,’ ’ a certain lot and parcel of 
land fully described in said deed, upon certain trusts 
recited in the said deed and set forth in the bill of 
complaint, principally to be used only for and as a 
site for a chapel, schoolhouse, mission of the Prot-
estant Episcopal Church of the Diocese of New Jer- 
Sê ' n0 ^me subsequent to the aforesaid convey-
ance has Grace Church ever seriously considered the 
erection of a church building on that lot, nor has it 
ever erected a house of worship or schoolhouse 
thereon.
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On two occasions between 1913 and 1924, the lot 
was sold by the Borough of Collingswood at public 
sale for delinquent taxes and assessments and in 
each case was bought in by the said borough, which, 
at the beginning of 1924, held certificates of sale 
therefor.

In 1913, there were several members of the Prot-
estant Episcopal Church in the Borough of Col-
lingswood, belonging to Holy Trinity Church of the 
said denomination, who were anxious to build a 
larger church. Edgar C. Cuthbert, one of the heirs 
of Joseph Ogden Cuthbert, and a complainant in 
this suit, suggested to a group of these Episcopa-
lians that they might build their church on the lot 
conveyed by Joseph Ogden Cuthbert to Grace 
Church, but they were unwilling to accept his pro-
posal. In 1914, members of the Protestant Episco-
pal denomination in Westmont started a mission in 
a dwelling-house in that community. Again, Edgar
C. Cuthbert suggested to these people that they 
might use the lot for the purpose of erecting a 
church, or other building for the purpose of wor-
ship, thereon; but they also refused to accept.

On or about January 29,1924, Arthur Y. McNeill, 
who was then senior warden of Grace Church, of-
fered to purchase the aforesaid lot from Grace 
Church for the sum of one thousand dollars ($1,000), 
he to assume the payment of all taxes, assessments, 
&c., but the sale was to be subject to the removal by 
court order of the trust restrictions imposed upon 
the lot in the deed of Joseph Ogden Cuthbert, the 
cost of securing such court order, however, to be 
borne solely by the said McNeill.

On the same day, a special meeting of The Rector, 
Wardens and Vestrymen of Grace Church was called 
for February 11,1924, to consider a proposition for 
the sale of the said lot. On February 11,1924, the
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said special meeting of the vestry was convened and 
the vestry accepted Mr. McNeill’s proposition and 
recommended and authorized the execution of a con-
tract of sale with Arthur Y. McNeill and further au-
thorized the commencement of proceedings in Chan-
cery to relieve the property of trust obligations im-
posed upon it.

Pursuant to the action taken at the said special 
meeting, an agreement of purchase and sale was en-
tered into between Grace Church and Arthur Y. 
McNeill.

Thereafter and on or about April 10, 1924, Grace 
Church filed its petition in the Court of Chancery 
of New Jersey, praying, among other things, that 
the lot conveyed to it by Joseph Ogden Cuthbert, as 
aforesaid, be sold free of trust encumbrances for 
the principal reason that such lot had since proven 
wholly unfit and inadequate for the specific purposes 
expressed in the deed of conveyance.

The matter was referred to Hon. Samuel K. Rob-
bins, Special Master, whose report, upon the advice 
of Bayard Stockton, Advisory Master, was adopted 
by the Chancellor, and an order was made by him 
directing a sale of the premises in accordance with 
the agreement between Grace Church and Arthur 
Y. McNeill, consented to by the Bishop and Stand-
ing Committee of the Protestant Episcopal Diocese 
of New Jersey. On March 25, 1925, Grace Church 
conveyed the said lot to Arthur Y. McNeill by deed 
recorded in the office of the Register of Deeds of 
Camden County in Book 583, page 460.

Before entering into negotiations with the Grace 
Church for the purchase of the land, Arthur Y. Mc- 
Neill received the several offers in writing on be- 

alf of Grace Church from co-complainant, Col- 
mgswood Extension Realty Co., the last one being 
or $30,000.00. He accepted that offer *on his own
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behalf and in due time delivered the deed to the 
company through his straw man, Lawrence Crom- 
bie, for the premises in question.

Shortly after the conveyance to Arthur Y. Mc-
Neill, some of the heirs of J. Ogden Cuthbert voiced 
their objection to the sale of the lands to him as 
evidenced by exhibits.

THE STATUTE UNDER WHICH THE PRO-
CEEDINGS FOR A SALE OF THE LANDS 
WERE BROUGHT DOES NOT APPLY.

By force of the rule in the Dartmouth College 
case, property devoted to a charitable use in the 
hands of a private corporation is impregnable to 
legislative invasion. A statute regulating the dis-
tribution of charitable property in the hands of pri-
vate corporation has been pronounced void.

Mayor of Newark v. Stockton, 14 Atl., page 
630; 44 N. J. E. 179;

Dartmouth College v. Woodward, 4 Wheat 
58.

The Act of 1905, C. 152, 3 C. S. P., entitled:
‘ ‘ Religious, educational, benevolent or charitable 
corporations ’ ’ comprehends the sale of lands con-
veyed or devised upon condition that they be held 
in trust for specific uses and purposes and ap-
propriating the rents, issues and profits thereof to 
a specific use. The grant of J. Ogden Cuthbert, 
however, did not state that the rents, issues and 
profits of the lands be appropriated to specific uses. 
“ The grant was to use the land itself and not the 
issues arising therefrom. ”  In re St. Michael’s 
Church, 76 Eq. 541.
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Sec. 7, Religious Societies Act of 1847, or Sec. 117, 
Vol. 3, General Statutes, page 2758, 3 C. S., page 
4358, Sec. 147, provides that : “ No land upon which 
a church or place of worship is or may be erected, 
or granted for that purpose or burying ground, 
shall be liable to be sold by virtue of this Act. ’ ’ On 
the date of the execution of the deed by J. Ogden 
Cuthbert, the gift was controlled by the law as it 
then existed, and Sec. 7, supra, applies to the end 
that a sale of the church lot by the church is legally 
impossible. That is particularly so, because the 
Act of 1905 does not repeal the Religious Societies 
Act of 1847, either by legislative enactment or im-
plication of law. It may then logically be concluded 
that the complainant, Collingswood Extension 
Realty Company, has nothing for its money.

A PERSON ACTING IN A FIDUCIARY 
CAPACITY CANNOT BUY AT HIS OWN SALE.

The law demands the utmost fidelity of the trus-
tee. It does not tolerate personal dealing with the 
trust estate, nor the making of a penny’s profit. 
The rule is grounded in sound morals and is re-
flected in the supplicating words of the Lord’s 
Prayer, “ Lead us not into temptation.”

In re Ludlow’s Est., 129 Atl. 429, N. J. E. 
not reported;

SJianley Estate v. Fidelity Union, 138 Atl. 
388, N. J. E., not reported.

As far back as February 5th, 1923, defendant, 
McNeill, had received an offer on behalf of The Rec-
tor, Wardens and Vestrymen of Grace Church, of 
approximately $7,500.00 from his purchaser. Me-
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Neill had not only not communicated that offer to 
the church but had withheld that information from 
this Court. Had that information been before this 
Court, it is not likely that a decree authorizing 
the sale of the lands free of the trust provisions 
would have been made.

The power (of this Court) to give relief against 
a judgment which has been procured by fraud or 
imposition is beyond all question. It deals with the 
conscience of the parties to a judgment and will in-
quire whether those parties or either of them have 
intentionally withheld or concealed from the Court 
in which the judgment was rendered, any fact which, 
if disclosed, would have shown that there was either 
no cause of action or no warrant for the decree.

THE DECREE ENTERED IN THE PRO-
CEEDINGS IS NOT BINDING ON THE HEIRS 
OF THE DONOR.

The defendants, by their amended answer, plead 
the order of this Court, made and entered in a cer-
tain cause, prosecuted under authority of Chapter 
152 of the P. L. of 1905, etc., as a bar to the right 
of these complainants to set aside the conveyance 
made by the Grace Church to McNeill. Their plea 
is untenable because “ A decree is pleadable in bar 
of another suit (only) between the same parties for 
the same cause.”

Hunson Trust v. Boyd, 80 N. J. E. 267.

The complainants in this cause were not parties 
to the proceedings taken by the Grace Church under 
the Act of 1905. No provision is made in that Act 
for bringing in anybody to defend, so that, there-
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fore, the order of the Court in those proceedings 
may be entirely disregarded.

Mundy v. Vail, 34 L. 418;
Bogan v. Progressive B. & L., 112 Atl. 861, 

N. J. L., 95 N. J. L. 346;
In re Ungaro, 102 Atl. 244, N. J. E. 88 Eq. 

25;
In re St. Michael7s Church, 74 Atl. 49, 76 

N. J. E. 524.

THE SALE CANNOT BE JUSTIFIED BY 
THE APPLICATION OF THE CY-PRES DOC-
TRINE.

The Court will not decree execution of a charity 
in a manner different from that intended, except so 
far as they see, that the intention cannot be executed 
literally, but another mode may be adopted con-
sistent with his general intention. In Atty. Gen. v. 
Oxford, the purpose was to build a church #in the 
parish of A ; and the parish would not let the church 
be built. Lord Kenyon very properly said it could 
not be built anywhere -else, and the intention must 
totally fail.

Atty. Gen. v. Boultbee, 2 Ves. Jr. 381, 30 
Eng. Rep. Repr. 683.

J. Ogden Cuthbert had a single purpose in mind, 
namely, the building of a chapel, parish house, etc., 
on that lot. What the donor had mainly at heart, 
ns can be inferred from the scope and tenor of his 
eed, is the perpetual use or devotion of the lot as a 

site for chapel, school or mission house of the Prot-
estant Episcopal Church. A diversion of the prop-
erty could, therefore, not carry out the wishes of the 
onor. There is certainly less reason today than
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there was formerly why Courts of Equity should be 
astute to encourage the establishment of charities 
which donors have not clearly intended to establish. 
There is no reason for straining the law or the der 
dared intentions of testators in order to save chari-
table bequests from becoming inoperative by a 
lapse. Formerly the doctrine of cy-pres was pushed 
to a most extravagant length, but that is now much 
restrained.

A t ty .  Gen. v . M inshull, 31 E. R. Rep. 6;
B ro w n  v . C ondit, 61 At. 1055; 70 N. J. E.

440.

The subject of cy-pres is referred to only for the 
purpose of exemplifying with what strength of favor 
charitable bequests are regarded by the courts. But 
without resorting to a method of interpretation un-
til it has received the sanction of the courts of this 
State, the doctrine must be considered of question-
able validity.

H esk eth  v . M u r p h y , 36 N. J. E. 304;
T h om son  v . N o rris, 20 N. J. E. 489.

No rule of construction is or ever will be estab-
lished in New Jersey to permit the application of a 
specified charity, when it becomes impracticable or 
impossible, to another or different charity which 
judicial investigation shall discover as most like or 
nearest to the charity specified. This sort of an 
exercise of a so-called cy-pres power is radically 
different from the substitution of an entirely differ-
ent charity for . one which the donor founded, but 
which has utterly failed. Tihe Court must act within 
the donor’s charitable purpose and not beyond it, or 
alongside it or next to it.

B ro w n  v . C ondit, 70 N. J. E. 440, 61 Atl.
1055.
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In the absence of a scheme judicially approved, 
the trustees of a charity may not make a cy-pres ap-
plication of the estate on their own authority. If 
the trusts, by any means, can be performed with 
exactness, there is no room for the doctrine of cy-
pres. *

T ru stees  v . M a c K en z ie , 67 N. J. E. 652, 61 
Atl. 1027.

In a decree of conveyance of lands subject to trust 
conditions this Court cannot direct the trustees to 
convey a better or larger estate 'than was conveyed 
to them. The property came to their hands upon 
certain terms and conditions and to convert this 
limited estate into a fep free from all restrictions 
and conditions by a decree of this Court would be 
quite contrary to the doctrine of cy-pres.

Im brie v. S teen , 96 N. J. E. 190, 124 Atl. 
155.

No necessity can exist requiring the Court to di-
rect the trustees to take another course of conduct, 
on the mere ground that it would be more beneficial 
than that course which the testator prescribed. The 
power of a Court of Equity to break in upon the 
terms of the trust, or to change the terms and con-
ditions imposed by its creator, exists only in ex-
treme cases, as when not to exercise the power, the 
property held in trust may be lost or wholly fail 
to answer the purposes of the trust.

P en nington  v . M etrop olita n  M u seu m , 65 
N. J. B. 11, 55 Atl. 468.

There are only a very few cases in New Jersey in 
which the doctrine of cy-pres was actually applied. 
In Christian v . Catholic Church, 110 Atl. 579, 91
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N. J. E. 374, the testator devised a tract of land and 
bequeathed the sum of $50,000.00 to build an or-
phanage thereon. The trustee contended that it 
should not be limited to the requirements of using 
only $50,000.00 because of the increased cost of con-
struction and asked leave to supply an additional 
amount towards the cost of the building. Oppor-
tunity was given to submit to the Court a plan or 
scheme for the disposition of the legacy in order to 
give effect to the testator’s . charitable intention, 
namely the erection of an orphanage on the tract 
devised but on a more elaborate scale.

In S t. Ja m es Church v . W ilson , 82 N. J. E. 546, 
89 Atl. 519, a legacy of $14,000 was bequeathed to 
the complainants for the purpose of erecting a 
church edifice on a tract of land conveyed by the 
testator to the complainant situate at Wolf Hill, 
Monmouth County. The village became stagnated; 
the population had declined and there appeared to 
be no prospect of any reasonable growth of popula-
tion. No new parish could be created at such place 
under the canons and laws of the P. E. Church. The 
conclusion of the Court was that the legacy must 
be disposed of by the complainant trustees in the 
neighborhood o f  W o l f  H ill in such a manner as 
would most nearly effect the general charitable in-
tention of the said testator, and the complainant 
must propose a scheme in this court for the disposi-
tion of said fund. In all of the instances in which the 
doctrine of cy-pres was actually applied a personal 
estate or a fund was dealt with.

In P rin ceton  v . W ilso n , 78 N. J. E. 1, 78 All. 393, 
the trustees sought the aid and direction of the 
Court to enable them to erect a graduate school upon 
a tract of land in Princeton and commonly called 
the golf links. The testator bequeathed the sum of
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$325,000 to Princeton University for the erection, 
construction and maintenance “ upon the grounds 
of the said university, ’ ’ of a building to be known 
as the “ John R. Thomson Graduate College of 
Princeton University.”  Since the testator’s death 
another gift was proposed to be made to the univer-
sity conditioned upon the location of the graduate 
school on the golf links property of the university, 
and still another gift was made which could not be 
used in its entirety if the graduate school were to be 
erected on the central campus. The Court approved 
the erection of the graduate school in the golf links 
property. Here again we have the effectuation of 
testator’s purpose almost literally but on a more 
elaborate scale, and a case in which a fund was 
applied cy-pres the testator’s general charitable 
purpose.

When a personal estate is once effectually given 
to charity, it is taken entirely out of the scope of 
the law of remoteness. The rules against perpetui 
ties—do not prevent pure personal estates from be-
ing given in perpetuity to charity; and when this has 
once been effectually done, it is neither more nor less 
alienable because there is an indefinite suspense or 
abeyance of its actual application or of its cap-
ability of being applied to the particular use for 
which it is destined. If strict compliance with the 
wishes and directions of the author of the trust 
should turn out to be impracticable, this Court has 
power to apply the surplus, or the whole, to such 
other purposes as it may deem proper upon what 
is called the cy-pres principle.

Cluamberlayne v. Brockett, 8 Ch. App. Cas.
206, 42 L. J. C'h. 368.

Defendant, Grace Church, has not disclosed an ex-
treme case of necessity for selling the lands in ques-
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tion or of the necessity o f applying the proceeds of 
the sale for the erection or maintenance of a church 
or mission in the immediate vicinity of the lands in 
question. It may have disclosed that the church in 
Haddonfield was encumbered by a mortgage of 
$7500, but neither the deed nor the decisions in our 
State would permit the use o f the proceeds of such 
a sale to discharge a mortgage on another church. 
The very fact that Grace Church petitioned to in-
vest the proceeds of the sale to Arthur Y. McNeill, 
amounting to $1000, points to the absence of an ex-
treme case of necessity for a sale. In New Jersey 
a sale of lands granted for charitable purposes, for 
the purpose of increasing income is not permitted. 
Furthermore the investment of the proceeds of the 
sale in legalized securities is by no means an ap-
plication of the fund cy-pres the original intention 
of the donor.

There is no claim that the community surround-
ing the lands has become stagnant. On the con-
trary, the fact that McNeill was able to get about 
30 times what he paid for the land is strongly indic-
ative of growth. There is, therefore, a likelihood 
that in the near future the lands may be used for 
the purposes intended by the original grantor.

Tyssen Charitable Bequests (Ed.) 1921, p.
183.

A  case for the cy-pres application of trust funds 
cannot be manufactured, but must arise ex necessi-
tate rei. At page 184, the writers of the 2nd edition 
o f Tyssen*s work say, “ Of such cases the learned 
author of this book says, ‘ In these cases, it is set-
tled law that property once devoted to charity is 
so devoted forever, and on failure of the primary 
object, the property will be applied to some other
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charitable purpose,’ ”  citing a list of cases appear-
ing on pp. 184 and 185. A .-G . v . B ish o p  o f  L landaff, 
2 M. & K. 583; H a y te r  v . T re g o , 5 Russ. 113; A .-G .  
v. Gibson, 2 Beav. 317 n; A .-G . v . Iro n m o n g er ’s  C o ., 
2 M. & K. 576; A .-G . v . Iro n m o n g er ’s C o., 2 Beav. 
313; Incorporated S o c ie ty  v . P rice , 1 Jo. & Lat. 498; 
A.-G. v. F rou n ces  (1866), W. N. 280; A .-G . v . H a n - 
key, L. R. 16 Eq. 140 n ; A .-G . v . B unce, L. R. 6 Eq. 563; 
Re T em plem oyle School, L. R. 4 Eq. 295; A .-G . v . 
Stewart, L. R. 14 Eq. 17; R e  P riso n  C harities, L. R. 
16 Eq. 129; S p iller v . M a u d e, 32 Ch. D. 158 n ; W il-
son v. B arnes, 38 Ch. D. 507; A .-G . v . E a rl o f  C ra ven , 
21 Beav. 392. On page 188, “ It is clear from an ex-
amination of the foregoing cases that not one of 
them is sufficient to justify the proposition.”  The 
proposition is, however, to be found in T u d or on  
Charities, Ch. IV., Sec. I, where it is stated in more 
emphatic terms, and in support of the proposition 
cites A .-G . v\ H icks, Highn Mort. 336; A .-G . v . L o n -
don, 3 B. C. C. 171 and B a le v . P ow ell, 13 T. L. R. 
466. And the passage in Tudor continues, “ If a 
charitable devise takes effect in the first instance, 
the heir-at-law is disinherited once and for all. ’ ’ And 
in support of this statement we are referred to A .-G .  
v. Green, 2 B. C. C. 492 at p. 191. That proposi-
tion cannot be supported by A .-G . v . G reen . It was 
a devise of personal property to pay the overplus 
to University College for the buying of perpetual 
advowsons for the members of the college and the 
residue was to be applied by the executors to such 
charitable uses as they in their discretion should 
think best. It is difficult to see how under this will, 
the point referred to (the disinheritance of the heir 
after an effectual charitable devise), could have 
arisen.

At p. 192. For any principle of law this case 
would seem to be a slender foundation, but when
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it is employed to support the proposition for which 
it is cited as the sole authority it appears to col-
lapse under a burden greater than it can hear.

We may conclude that the proposition in question 
has no real foundation, but we may at the same time 
remark that the courts would be slow to hold that 
there was in fact no general intention in favor of 
charity where a definite charitable trust had failed. 
See Re Davis (1902), 1 Ch. 876.

“ The rule of equity in this respect”  says Lord 
Parker in Bowman v. Secular Society, Limited 1917 
App. Cas. 406, 422, “ is well known, and however ad-
mirable in the interests of the public, has, I think, 
gone further than any other rule or ¿anon of con-
struction in defeating the real intention of testa-
tors. ”  See University of London* Medical Science; 
Inst. Fund, 1909.

Tyssen Charitable Bequest (1888), p. 441.
There remains a fourth class of cases in which 

cy-pres is dragged in, and a very unsatisfactory 
class it is. It comprises a number of cases in which 
a testator has devoted property to some charitable 
purpose; but owing to some impediment, act, either 
of law, or of the consent of some person, or the de-
fault of some expected set of circumstances, the 
testator’s object cannot be carried out in the man-
ner pointed out by him. The Courts have then held 
in some cases that the testator had only a partic-
ular intention, and that failing, the gift failed; but 
in other cases they have held that beyond the par-
ticular intention expressed there was a general in-
tention of charity, and then the failure of the par-
ticular intention has let in the general intention and 
the Court has applied the fund cy-pres.

The only principle which we can see, on which
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such a distinction could be logically based, is this, 
namely, that when the gift can be read as devoting 
the property to charity, and adding a condition sub-
sequent to the gift, then if the performance of the 
condition becomes impossible, the gift becomes abso-
lute; whereas if the condition is precedent to the 
gift, and the condition becomes impossible the gift 
fails altogether. This is a principle well known in 
private gifts, and it has been recognized in chari-
table gifts.

A leading case on the subject is M o g g r id g e  v . 
Thackwell (7 Ves. 36), May, 1803, where Lord Eldon 
summed up the authorities by saying, “ All the cases 
prove that there the substantial intention is char-
ity, though the mode by which it is to be executed 
fails by accident or other circumstance, the Court 
will find some means of effectuating the general in -
tention.”

As this decision is regarded as fixing this indef-
inite principle in our law, it will be worth our while 
to dismiss the cases on which it is based and see 
whether some mare definite result cannot be de-
duced from them.

The great weight of authority as gleaned from the 
reading of the cases on which Lord Eldon based his 
questionable conclusion in M og g rid g e v . Thackw ell 
is dearly against the application of the cy-pres doc- 
rme m a case where property, devised for chari- 
a e purposes, has through the default of some per-

son or circumstances, not been devoted to the ob
jects intended by the testator in the manner pointed 
out by him.
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FAILURE TO CARRY OUT THE TRUST PRO 
VISIONS AND ABANDONMENT OF THE USE 
WORKS A REVERSION.

• A trust may be repudiated on the evidence of con-
duct without any express declaration of disclaimer. 
Mere lapse of time is no bar to the execution of a 
trust if a good excuse is given, but otherwise equity 
will not enforce the provisions after a great delay.

Lewin, p. 198, 1 Lewin p. 273.

T. M. conveyed in 1816 to employers of the school 
at Plum Creek the locus in  quo on which the neigh-
bors maintained a schoolhouse which was occupied 
as such without interference or abandonment as a 
subscription school from 1815 up till 1836. Since 
that time the schoolhouse had been vacant and 
wholly unfit for use. In 1843, T. M. sold the lands 
to defendant. The grant was on an implied condi-
tion or agreement, that the school should be kept up. 
At the time of the defendant’■& entry it had been dis-
continued for the space of seven years without an 
indication on the part of the employers of an in-
tention to resume it, and this was certainly enough 
to raise a legal presumption of its abandonment. 
The abandonment of the trust for seven years being 
irretrievable, the defendant as the gran tor’s SUC-
C E S S O R  had a right to enter and hold against all 
the world.

K ir k  v . K in g , 3 Pa. St. 436.

Where there is evidence on which it can be found 
that the non-user was so unreasonable in duration 
as to defeat the purpose of the grant, it will be re-
garded as an abandonment.

G age v . D ist. Sch ool, 9 Atl. 387, Sup. Ct. of 
N. H.
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A small parcel of land in Newark was conveyed 
to the grantees, their heirs and assigns forever, for 
a burying ground and to be appropriated for no 
other use or purpose whatsoever. The C. Q. T. re-
fused to use the locus in quo for the only use to 
which it was held for them. There was an actual 
and complete abandonment and prohibition of use 
and inability on the part of equity to intervene for 
more than 40 years.' By the absolute extinction of 
the sole use for which the plaintiffs held this land 
the fee reverted to the original proprietors. The 
object of the proprietors'’ conveyance had wholly 
failed. The trust was barren and its execution pro-
hibited.

M a yo r o f  N ew a rk  v . W a tso n , 29 Atl. 487, 
56 N. J. L. 667.

Where no time is limited for the performance of 
a condition which in a devise of lands to a town for 
a schoolhouse, it was determined that the vested 
estate would be forfeited on non-compliance within 
a reasonable time with the condition and that a 
neglect for twenty years to comply with the condi-
tion was a forfeiture.

H a yd en  v. S tou g h ton , 5 Pick. 528.

A delay of twenty-nine years in commencing to 
build a church was held to be unreasonable.

U pington v. C orrigan , 69 Hun. 320.

THE ABSENCE OF WORDS OF REVERTER 
DOES NOT NECESSARILY PREVENT A  RE-
VERSION OF THE ESTATE.

John S. Young conveyed to four trustees a cer-
tain tract of land in Central City, Ky., for the pur-
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pose of having established, erected and maintained 
thereon a Union Church in which four congregations 
might worship. At that time Central City was but 
a small village. The church was built and for manv 
years used by the congregations in accordance with 
the wish and understanding of the grantor. But 
with the growth of the City the church was aban-
doned. The conveyance was to the said party of 
the second part and their successors forever. An 
inspection of the deed shows beyond question that 
the grantor was giving it to the trustees of these 
various churches for the sole and exclusive purpose 
of having erected thereon an edifice wherein the 
members of the several denominations may worship. 
While the deed contains no provision to the effect 
that, in the event the property shall cease to be 
used for the purpose for which it was granted, it 
shall revert to the grantor, such provision was not 
necessary; for, the conveyance being a voluntary 
one for a charitable purpose, it would automatically 
revert to the grantor when the purpose for which 
it was conveyed had failed.

“ A contract for the sale of the property for 
the purpose of reinvesting the proceeds in other 
property, admitted in the last paragraph of the 
answer, was the termination of the use as a place 
of public worship, and in our judgment, worked a 
reversion to the heirs of the testator as of the date 
of the contract.”

G ru n d y v . N'eal, 145 S. W. 402, Court of 
Appeals, Kentucky.

There can be no question here but that the pur-
poses for which the property had been conveyed to 
trustees had failed. There was not only a failure of 
the purposes for which the conveyance was made,
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but an abandonment of the property by the trustees 
named in the conveyance. The heirs at law of the 
donor are entitled to the property.

The case of T ra cy v . B oro u g h  o f  K ea n sb u rg , 99 
N. J. L. 35, is a Supreme Court issue involving the 
construction of certain statutes and the language 
used in a deed. The premises in question are sit-
uate on part of a tract of land, jurisdiction over 
which was ceded by this State to the United States 
for certain public purposes long before the borough 
was created.

The Court held that there was nothing in the bor-
ough charter, express or implied, to indicate any 
intent as to what shall become of the excepted ter-
ritory in the unanticipated future contingency of the 
United States no longer needing it. The Supreme 
Court followed the decision in F reeh o ld ers  o f  C u m -
berland Cownty v . B uck, 79 E. 472, and held that 
this land had been abandoned and reverted to the 
original grantor by such abandonment.

THE TRUST PROVISIONS CONTAINED IN 
THE DEED CANNOT BE DESTROYED BY 
THE TRUSTEE AND THE ESTATE GRANTED 
TO THEM CONVERTED INTO A FEE SIMPLE 
ABSOLUTE.

A Court of Chancery cannot completely terminate 
rights acquired under the deed by authorizing the 
trustees to convey the property free from the cove-
nants, conditions and restrictions of the trust, to 
the end that the property may be held, used, con-
veyed, mortgaged or otherwise disposed of by the 
grantees free from covenants, conditions and restric-
tions.

lm brie v . S teen , 96 N. J. E. 190.
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When the trust comes to an end, the trustees hold 
the legal estate in fee subject to a resulting trust to 
the grantor’s heirs and the legal estate descends 
to the heirs and, when sold, passes by deeds 
to the last holder of the title charged with this re-
sulting trust.

H op k in s v . G rim shaw , 165 TJ. S. 342.

On the one hand, the Courts of this State have 
adopted the view that gifts of charitable uses are 
practically inalienable. Indeed, the inalienability 
of the trust estate to other purposes than the uses 
for which it was donated results from the fact that 
the trust is created.

M ills v . D a vison , 54 N. J. E. 659.

In 1620, R. B. bequeathed £100 upon trust for the 
benefit of poor persons belonging to the parish of 
St. Andrew Undershaft. That sum and more was, 
a few years later, laid out in the purchase of the 
messuage and land in question, and the conveyance 
taken in the names of certain parishioners as feof- 
ees of the charity. In 1677, one, F, bought the 
property from the feofees and he soon devised it to 
the governors of Christ’s Hospital. That institu-
tion had continued in the undisturbed enjoyment of 
the rents and profits from 1680 to 1834, a period of 
154 years.

The Court held that since F and his feofees had 
full notice upon the face of the conveyance that 
the land sold was held by the parties conveying in 
trust for the benefit of the poor of the parish, the 
conveyance to F, being a breach of the trust, the 
governors of Christ Church must reconvey the land 
upon trusts expressed by the donors of the money 
with which the land was purchased.

A t ty .  G en. v . C h rist's  H ospital, 40 Eng. 
Reports Reprint Ch. B. 20, p. 131.
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Gr. D., in 1717, devised lands upon trust, that out of 
the rents, issues and profits thereof to purchase 
lands in C for the purpose of erecting college build-
ings, to be called Downing College and to obtain a 
charter therefor. All of the trustees died in the life-
time of the testator.

The testator left him surviving one heir-at-law, 
who entered upon the possession of the estate and 
he enjoyed it until his death. He died without issue, 
but he devised the same estate to his wife and she 
enjoyed the possession thereof until 1764. A bill 
was then filed, 47 years later, against her and her 
husband’s heirs for the purpose of enforcing the 
trust provisions of the original testator’s will, dated 
in 1717. The Lord Chancellor declared that the 
trusts of the charity in question ought to be car-
ried into execution in case his Majesty should be 
pleased to grant his royal charter to incorporate the 
college and his royal license to take the devised 
premises in mortmain.

Atty. Gen. v. Bowyer, 3 Ves. Jr. 714.

On the other hand Zollman approved Brown v. 
Condit, supra, and at Sec. 149, says: “ It must not 
be supposed, however, that there can be no reverter 
without a reverter clause. Some Courts, indeed, 
have taken the position that once a gift is vested in 
a charity it cannot find its way back to the heirs. 
This is an extreme view which has not found a large 
following. The present trend is most distinctly 
toward maintaining the doctrine of lapse as against 
the exercise of a judicial cy-pres power based upon 
intentions of charitable donors established by un-
certain exercises which often amount to mere as-
sumptions if not fictions.”

If the view be adopted that the heirs of the donor 
of a charitable trust have permanently lost their
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interests in the property because a charitable trust, 
which has once taken effect, can never cease during 
the period, perpetual or otherwise, during which it 
was intended to subsist, or in other words, that the 
lands are perpetually clothed with a trust provision 
which cannot be destroyed either by legislative en-
actment or by an act of the trustees, then the con-
clusion is irresistible that the title of the co-com-
plainant, Collingswood Extension Realty Company, 
is impaired.

The corporation, The Minister, Church Wardens 
and Vestrymen of the Church of St. Mary, in Burl-
ington, by grant from Queen Anne in 1709, was cre-
ated with power to hold lands in fee and perpetuity 
not to exceed the yearly value of £300 for the main-
tenance of a minister and a church; with power to 
sell lands, provided lands so sold be bona fide pur-
chased and settled for the uses aforesaid.

On Oct. 29th, 1712, John Tatham sold certain 
lands in Burlington to Robert Hunter, one of the 
members of the Right Honorable, the Society for the 
Propagation of the Gospel in Foreign Parts, to and 
for the sole and only proper use, benefit and behoof 
of the said society and of their successors and as-
signs forever. In 1803, the aforesaid society con-
veyed said lands without warranty to The Minister, 
Church Wardens and Vestrymen of St. Mary’s 
Church for the use and maintenance of the Episco-
pal Church in Burlington, and for no other use or 
uses whatever.

On Sept. 15th, 1847, the church agreed in writing 
to sell all its right, title and interest in and to part 
of the lands in question to S. W. Stockton, and con-
vey the premises free and clear of all encumbrances. 
Stockton resisted performance and a bill to compel 
him to perform was accordingly filed by St. Mary’s 
Church. Defendant contended that the lands were
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clothed with a trust whose object is the maintenance 
of the Episcopal Church, in an area, including not 
merely the parish of St. Mary, but all other Episco-
pal parishes that are or may be established in the 
City of Burlington. This construction struck the 
mind of the Court with great force, for it might be 
sufficient of itself to induce a denial of specific per-
formance because of the vendor’s inability to make 
a title which will secure to the purchaser the full 
enjoyment of the property.

St. Mary’s Church v. Stockton, 8 N. J. E.
. 520.

Quoting the language of the Court below, whose 
opinion counsel for complainant reveres, “ Here, 
by grant, a fee is vested in trust, in perpetuity, with 
no provision for reversion and with no limitation 
as to time of accomplishment. The trust is perpet-
ual and the remedies incident to it are well defined. * ’

What is to prevent some member of the Protestant 
Episcopal, or even a member of the public, to in-
voke the powers of our Court of Chancery for the 
purpose of giving effect to the trust or use for which 
the charitable gift had been conveyed? A cloud 
could be cast upon complainant’s title at any time in 
the future, especially with no limitation as to time 
of accomplishment. It cannot be denied that the 
time is not far distant when the growing vicinity 
surrounding the lands in question will have use for 
the lot for the purpose of erecting a religious edifice 
thereon.

Should the view be adopted that the heirs of the 
original donor, Joseph Ogden Cuthbert, are entitled 
to the lands by virtue of the abandonment of the use 
granted, then, again, the title of the co-complainant, 
bollingswood Extension Realty Co., is entirely lost
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Counsel for complainants respectfully submits 
that the decree of the Court below be reversed to 
the end that the title of defendant, Arthur Y. Mc-
Neill, and that of the co-complainant, Collingswood 
Extension Realty Co., be declared invalid.

PHILIP WENDKOS, 
S olicitor fo r  and o f Counsel with 

C om plainants-Appellants.
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J. Bl air  Cu t h b e r t , et als.,
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v.
Ar t h u r  Y. Mc Ne il l , et als.,

D efen d a n ts-R esp o n d en ts .

BRIEF ON BEHALF OF GRACE CHURCH.

This case comes up on appeal from the Court of 
Chancery, the final decree of that Court having been 
advised by Vice-Chancellor Learning. The com-
plainants claimed, as heirs, a right by way of rever-
sion (or resulting trust) in certain land which had 
been conveyed by their ancestor to the respondent, 
Grace Church, for church purposes, and had later 
been reconveyed by the Church under authority of 
the order of the Court of Chancery in a separate 
proceeding. The decree appealed from denied that 
the heirs had any right to or interest in the land.

THE FACTS

The controversy relates back to a deed of con-
veyance (E xhibit (79, S. o f  C ., p. 156) made on Octo-
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ber 19, 1885, by Joseph Ogden Cuthbert to the relig-
ious corporation known as “ The Rector, Wardens 
and Vestrymen of Grace Church in Haddonfield, ’ ’ 
but hereinafter designated “ Grace Church,”  where-
by a piece of ground in Delaware Township in the 
County of Camden was conveyed to the Church for 
designated religious uses. The conveyance was a gift 
(“ in consideration of $1.00” ; S. of C., p. 156, line 
13). By words of bargain and sale, the deed granted 
to the Church, the land described:

“ Together with all and singular, the build-
ings, improvements, woods, ways, rights, liber-
ties, privileges, hereditaments and appurte-
nances, to the same belonging, or in any way 
appertaining, and the reversion and reversions, 
remainder and remainders, rents, issues, and 
profits, thereof, and of every part and parcel 
thereof. And also, all the estate right, title, 
property, possession claim and demand what-
soever, with the appurtenances.”  (S. of C., p. 
157, lines 12 to 22.)

The habendum is:
“ To have and to hold, the said premises, with 

all and singular the appurtenances unto the said 
‘ The Rector, Wardens, and Vestrymen of Grace 
Church, Haddonfield, New Jersey,’ their suc-
cessors and assigns forever. In trust, never-
theless, that, they, the said ‘ The Rector, War-
dens and Vestrymen of Grace Church, Haddon-
field, New Jersey,’ their successors and assigns 
shall and will hold the said lands and premises 
to the use of the Protestant Episcopal Church 
in the diocese of New Jersey, to be used only 
for and as a site for a chapel, schoolhouse, mis-
sion, parish building, or other use of said Prot-
estant Episcopal Church in said diodese, and
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that the said ‘ The Rector, Wardens and Vestry-
men of Grace Church, Haddonfield, New Jer-
sey’ shall have power to grant and convey the 
said lands and premises to any parish of said 
Protestant Episcopal Church in said diocese, 
within whose bounds said lands and premises 
may come to lie, by its proper title if incorpo-
rated, and by apt words of conveyance ; or may 
in the same event convey said lands and prem-
ises to the trustees of ‘ The Episcopal Fund of 
the Diocese of New Jersey’ to the use of said 
parish.”  (S. of C., pp. 157-8.)

Grace Church was incorporated in 1843 as a relig-
ious society, “ worshipping according to the customs 
and usages of the Protestant Episcopal Church.”  
(Exhibit 2)8, 8. of C., p. 214, line 35.) As such it 
possessed all the powers given to religious associa-
tions by the Acts of this State in regard to taking 
and holding real estate, etc.

The land so given to the Church was a triangular 
piece, having a width measured along the middle of 
Haddon Avenue (or Turnpike) of 187 feet and an 
actual frontage, measured along the building line of 
Haddon Avenue of about 150 feet. The piece is 
shown on Exhibit D6 (8. of C., p. 209), the westerly 
line of the triangle being distant 9.46 feet from Cuth- 
bert Boulevard; Haddon Avenue, constituting the 
southerly boundary, being shown, although not des-
ignated, on the extreme left side of the exhibit.

The lot, by reason of its dimensions and limited 
area, was not adapted for church uses. Grace 
Church accepted the gift but was unable to devote it 
to any of the specific purposes named in the trust 
deed. The Church serves and has always served a 
comparatively small parish. It has never had the 
funds, nor the means of raising them, for building
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any church or church building on the land in ques-
tion. On the contrary, it had for many years the 
struggle for existence that churches in small com-
munities are apt to have. It was unable for a con-
siderable period to pay the taxes assessed against 
this unimproved ground and the land was actually 
twice sold for unpaid taxes and municipal assess-
ments and bought in by the municipality. These 
facts and others, showing the financial incapacity of 
the Church to carry this land were exhibited to the 
Court of Chancery in a subsequent proceeding for 
sale of the land and appear in the record in this case 
in the shape of depositions taken in such proceeding 
and the Master’s report based thereon, at pp. 179 
to 197. (See also Exhibit D4, p. 169, and Stipulation 
of Facts in Supplemental State of the Case.)

It was also shown in the testimony given in said 
proceeding that an Episcopal Church had been es-
tablished in 1913 and since maintained at Collings- 
wood within a few squares of the lot in question, and 
similarly an Episcopal Parish at Westmont in 1914, 
less than a mile away. In both cases, the effort had 
been made, but in vain, to interest these respective 
congregations in building on the church lot. In 1924, 
when application was made to this Court for leave 
to sell, the territory immediately adjacent to the 
church lot was sparsely settled and such Episcopa 
lians as resided there were committed to either the 
Collingswood Church or the Parish in Westmont. 
Ibid.

It being perfectly obvious under these conditions, 
most of which had prevailed over a period of thirty- 
five years, that the specific uses to which the donor 
had intended the lot to be put, were incapable of 
performance, the Church took up, in February, 1924, 
a proposition then made by its Senior Warden, 
Arthur Y. McNeill, to buy the lot from the Church
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at a net price to the Church of $1,000, the buyer to 
pay all taxes and municipal liens accrued against 
the property and also to pay the legal expenses in-
volved in the proposed proceedings in equity to se-
cure the order of the Court of Chancery directing 
the sale free and clear of the trust restrictions, con-
veyance being conditioned upon such order being ob-
tained. (Exhibit Dl, S. of C., p. 165. See Stipula-
tion, supra.)

At that time, the lot had only a small market value, 
being low and requiring considerable fill, and besides 
being located in a thinly populated area. At the 
time of Mr. McNeill’s offer, one of the grandsons 
and an heir of the donor, Mr. Edgar G. Cuthbert, 
was a member of the vestry and only shortly be-
fore had resided in the old homestead of the donor 
immediately across the street from the lot. His tes-
timony given in the instant case, and based largely 
on the sales price which he received for the home-
stead property, was that $1,000 was ample and up-
held the fairness of McNeill’s offer. (S. of C., pp. 
65-69; 190-192.) The advice of a real estate man, pro-
duced at the proceeding for leave to sell, also sus-
tained this price, his testimony being that the mar-
ket value of the property was “ about $2,000 and I 
doubt if it can be sold for that much money.”  
(Sauerhoff, N. of C., p. 195, line 4.) As the taxes 
and accrued interest then amounted to about $750, 
and as Mr. McNeill had reason to expect to pay a 
substantial sum for legal expenses it will be seen 
that his offer of $1,000 made to the Church was, so 
ar as the vestry could judge, a fair price.

roceedings were then taken under the statute to 
secure an order for sale. The entire file in this pro-
ceeding (Chancery file No. 55-532) has been offered

^ an<̂  ^e found in the record as Ex- 
mDlt at pages 172 to 207.



6 B r ie f  on B eh a lf o f  Grace Church

In this proceeding, a full disclosure was made to 
the Court of the entire transaction, including, of 
course, the buyer’s relation to the vendor. The Spe-
cial Master recommended a sale and an order there-
for was advised by the Advisory Master. The order 
(S . o f  C ., p. 199) directed the sale to McNeill free 
and clear of the trust restrictions contained in the 
deed of Joseph Ogden Cuthbert. Before conveyance 
was made, however, the whole matter was resub-
mitted, in accordance with the discipline of the Epis-
copal Church in this diocese, to its Bishop and 
Standing Committee, who confirmed the sale.

It is thus evident that the vestry acted with entire 
diligence and good faith and if thpir conduct in ap-
proving the sale to their Senior Warden deserves 
the criticism which has been made in the course of 
this, litigation by counsel for the complainants, such 
criticism has equal application to the Court of Chan-
cery which, after a full disclosure of the known facts, 
confirmed the action of the vestry.

It happened, however, that a pertinent fact was 
not disclosed at the time to the vestry, and, indeed, 
was brought out for the first time on final hearing 
before Vice-Chancellor Learning in this cause. A 
year before the Senior Warden made his proposi-
tion to buy from the Church, he had received a letter 
from the Collingswood Extension Realty Company, 
owner of the ground in the rear of the triangular lot, 
offering to purchase the Church ground, free of the 
trust restrictions for a price which would have pro-
duced about $4,500. (E x h ib it <76, 8. ô f C., p. 150.)

At the time this offer was received it was not sup-
posed by Mr. McNeill or by any of the vestry that 
the land could be sold because of the trust restric-
tions against it. (S . o f  C ., p . 86, lines 10 to 20.) 
About a year later, the Senior Warden was advised 
that the trust restrictions might be removed by
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Court order, but in presenting his proposition to the 
Church he failed to mention the receipt a year be-
fore of the offer from the Collingswood Extension 
Realty Company. See testimony of Messrs. Walton, 
Cuthbert and Downing, pp. 108, 113, 114.

After the purchase had been consummated, the 
lot increased rapidly in value. It became the center 
of a new building development, and a new boulevard, 
known as Cuthbert Boulevard, was located within 
nine feet of it, so as to give it the benefit of corner 
influence for purposes of sale. (Paragraph 12, Stip-
ulated Facts, Supplemental S. of C.) On top of 
these conditions came the real estate boom of 1925 
and 1926.

On February 10, 1926, the Collingswood Exten-
sion Realty Company, three years after its previous 
offer to McNeill, offered him the gross sum of 
$30,000 (Exhibit C7, S. of C., p. 151), and a sale was 
actually consummated at this figure in October of 
the same year.

All of the above circumstances were, of course, 
known to the Church and its counsel, except the fact 
that an offer had been made the Senior Warden in 
1923 to pay $4,500 for the lot. Upon this fact com-
ing out at final hearing, the validity of the sale to 
McNeill was at once brought in question. It was 
not allowed to remain in question. Immediately 
after adjournment of the Court, Mr. McNeill volun-
tarily executed an assignment of the $24,000 pur-
chase money mortgage which he had received from 
the Collingswood Extension Realty Company (S. of
C., p. 129, Exhibit D7, p. 211) and also gave the 
Church his agreement to turn over in cash the net 
profit accruing from his resale as soon as his ex-
penses in the pending litigation had been deter-
mined. (S. of C., p. 21.)

The Church was, therefore, put in possession of
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all the fruits of Mr. McNeill’s purchase and resale 
and the case was submitted to the Court of Chancery 
in the same position as if the initial conveyance by 
the Church had been to the Collingswood Extension 
Realty Company for $30,000, instead of to its Sen-
ior Warden for $1,000, plus costs.

We have dealt with the circumstances surround-
ing this transaction in some detail as the attempt 
was made below, and is repeated on appeal (Appel-
lant’s Brief, pp. 5 to 6), to embarrass the Church’s 
case by charges o£ fraud against its Senior Warden. 
Such, an issue lies between the Church and Mr. Mc-
Neill and certainly is not open to attack at the in-
stance of the heirs. It, therefore, had no proper 
place in this case at all. Furthermore, as the issue 
has been eliminated by Mr. McNeill’s action in giv-
ing the Church the full benefit of his resale, it has 
no place in this appeal.

The suit brought by the heirs, therefore, rests 
solely upon the inability and consequent failure of 
Grace Church to devote the lot in question to the 
specific trust uses intended by the donor, and upon 
its sale of the lot, under order of the Court of Chan-
try?  which is alleged by appellants to have been a 
violation of the trust. On either and both of these 
grounds counsel for the appellants has based their 
case for a reversion of the fee simple estate in this 
lot. The questions which this Court is called upon 
to examine, are questions of law, all essential facts 
being admitted, and require a consideration of the 
legal effect of the trust deed and the estate created 
by it in the Church, and of the consequences, if any, 
upon such estate in the donee, as flowed from the im-
possibility of applying the land in strict accordance 
with the specific purposes of the trust.
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THE LAW.

The learned Vice-Chancellor, who decided the case 
below, could have rested his decision on either of two 
grounds for denial of relief. These grounds, which 
we urged below and submit herewith, may be stated 
as follows :

I. The deed of the donor having conveyed away 
the entire estate in the premises, his heirs have no 
standing to claim a reversion or resulting trust or 
any other interest therein.

II. Even if the possibility of such reversionary in-
terest could be predicated, there has been no failure 
of the trust and hence, no occasion for raising a re-
versionary interest.

The Vice-Chancellor confined his decision against 
the heirs to enforcing the first of the above-stated 
propositions. We shall, however, argue both.

I. THE HEED OF THE DONOR HAVING 
CONVEYED AW AY THE ENTIRE ESTATE IN 
THE PREMISES, HIS HEIRS HAVE NO 
STANDING TO CLAIM A REVERSION OR RE 
SULTING TRUST OR ANY OTHER INTEREST 
THEREIN.

We take it there can be no question that the deed 
of Joseph Ogden Cuthbert created a trust. McKen-
zie v. T ru stees, etc., 67 N. J. 652, 661-3.

C onversely, the deed  d id  n ot crea te  a d éterm in a -
is fée. Board of Education v. Brophy, 90 N. J. Eq.
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5 7 ; F reeh o ld ers o f  Cum berland C ou n ty v. Buck, 79 
N. J. Eq. 472.

Nor did it create a conditional fee, the limitations 
being in trust rather than on condition. Board of 
E du ca tion  v . B ro p h y , su p ra ;  M c K en zie  v. Trustees, 
supra, p. 661, and M ills v . D a vison , supra, 54 N. J. 
Eq. 659, 662, 664, 665.

N or did the deed embody a mere covenant. Mc-
K en zie  v. T ru stees , supra, p. 661.

. That the trust so created was a public trust, or 
charity, is clear. Gifts to religious organizations or 
for religious purposes constitute public trusts or 
charities.

B aldw in v . B aldw in, 7 N. J, Eq. 211, 213;
T ru stees , d c . v . B ea tty , -28 N. J. Eq. 570, 

572 575*
D eC a m p  v . D obbin s, 31 N. J. Eq. 671, 672, 

688, 696;
M ills v. D a vison , 54 N. J. Eq. 659, 662;
M c K en z ie  v. T ru stees , 67 N. J. Eq. 652, 660, 

664, 666 ;
B ern a rd sville M . E . Church v. Seney, 96 

A tl. 388 (N . J. C t.).

The deed itself, it will be noted, in its granting 
clause relinquished, together with the fee, “ all and 
singular * * * the reversion and reversions, re-
mainder and remainders * * * thereof, and of 
every part, and parcel thereof.”  (S . o f C., p. 157, 
line 16.) In the face of this grant, the appellants 
proclaim themselves entitled to the reversion.

The question thus arises whether a deed of con-
veyance which, by its terms, passes the entire bene-
ficial estate of the grantor to a charity, leaves any-
thing in the way of a reversionary interest, or re-
sulting trust in such grantor. In the words of the 
Court below:
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‘ ‘ Here, by grant, a fee is vested in trust in 
perpetuity with no provision for reversion and 
with no limitation as to time of accomplishment. 
The trust is perpetual and the remedies inci-
dent to it are well defined and do iflbt embrace 
forfeiture for non-performance.”  (8 . o f C ., p. 
222, lines 13 to 15.)

And, quoting T u dor on C harities, the Vice-Chan-
cellor says further:

“  ‘ I f  the charitable devise takes effect in the 
first instance, the heir-at-law is disinherited 
once and for a ll.’ This, I  am convinced, is an 
accurate statement of the rule defined by the 
authorities.”  (S . o f C ., p . 221, lines 9 to 14.) ;•

As it was conceded that the trust established by 
Joseph Ogden Cuthbert took effect in the first in-
stance, the Court had no hesitancy in holding that 
by the vesting of the trust estate the interest of the 
grantor and his heirs was divested for all time.

Although opposing authorities can be found in 
some other jurisdictions, there can be no question 
but that the Vice-Chancellor’s conclusions were in 
harmony with the law as laid down in successive de-
cisions in this State. The first judicial expression 
we find is in M ills v. D a vison , 54 N . J. Eq. 659, 667:

“ The deed of the grantors having,conveyed  
away the entire estate in the premises, a result-
ing trust will not arise in favor of the grantors 
by reason of an abuse of the trust. ’ ’

Following in order are the following:
M cK en zie  v . T ru stees , 67 N . J. Eq. 652, 

677-8 (the Court apparently extending 
the rule to p riva te  tr u sts );

Princeton v . W ilso n , 78 N. J. Eq. 1 ;
W e s t v. S t. J a m es, 83 N . J. Eq. 324, 325 (a  

case most apposite to the case at bar).
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To  the above should be added the authority of 
Tu d o r on Charities and Zollman on the American 
L a w  of Charities, cited by the Vice-Chancellor, and 
many other decisions in other States which it is un­
necessary tb set forth in this brief.

W e  do not suggest that the complainants have no 
rights with regard to the trust created by their an-
cestor. They m ay have rights of visitation. See 
M c K en zie  v . T ru stees , supra, page 678, et seep; Mills 
v. D a vison , supra. They may have rights as mem-
bers of the public. But it is entirely clear that the 
complainants in this suit are not asserting visitorial 
rights, but proprietory rights, and that they are not 
claiming as members of the public but against the 
public. The end of their contention is— not the ad-
ministration and enforcement of the charity, but its 
termination.

M c K en z ie  v . T ru stees , supra, p. 678.

The brief of appellants does not attempt to di-
rectly oppose the force of the New Jersey cases just 
cited. Indeed, it is difficult to see how there is any 
answer to their authority as controlling the case at 
bar. Even if  we conceded, as we do not, that the 
facts were substantially different in the cases cited 
from  the case sub judice, even if we assumed that 
in those cases there was only a temporary breach or 
violation of the trust, whereas, in ours, there was a 
complete abandonment of the trust, the logic and 
clear intent of the New Jersey cases cited requires a 
dismissal of the instant suit. No distinction is sug-
gested in M ills v . D a vison , in M c K en zie  v. Trustees, 
in P rin ceton  v . W ilso n  or in W e s t  v . St. James be-
tween a partial or total failure of the charity. The 
point, as shown by the quotation above made from 
M ills v. D a vison , is that whenever a conveyance or 
devise passes the entire beneficial estate in property
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to a charity and that beneficial interest once at-
taches, from that moment all right or interest of the 
donor ceases, and having passed cannot be revived 
by any subsequent event, whether such event results 
in partial or complete failure of the charity.

As a matter of fact, complete failures of a charita-
ble trust, thanks to the rule of liberal construction 
and to the application of the doctrine of c y -p res  (dis-
cussed under our next point) are rare. There are 
no cases that we know of in New Jersey which in-
volve the absolute failure of a trust which has once 
attached. But if such a case arose we have no 
hesitancy in saying that the heirs of the donor, as 
such, would derive no advantage from  such failure.

No reversion where tenure exists.

Additional legal ground for refusing recognition 
to the alleged reversion (or resulting trust) in the 
complainants is found in the principle of law, deduc- 
ible from the ancient statute of quia em p tores , that 
where tenure exists there is no possibility of re-
verter at common law.

The statute of quia em p to res  (18 Edw. I, c. 1) en-
acted that on all conveyances in fee, the tenant 
should not hold of the grantor but of the grantor’s 
lord. The effect of this statute upon the reversion-
ary rights previously known to the common law is 
described by Professor Gray in his text book on 
Perpetuities, as fo llow s:

“ Sec. 31. Possibilities of Reverter.— These 
rights, as their name implies, were reversionary 
n gh ts; but a reversionary right implies tenure, 
and the statute quia em p to res  put an end to ten-
ure between the feoffor of an estate in fee sim-
ple and the feoffee. Therefore, since the stat-
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ute, there can be no possibility of reverter re-
maining in the feoffor upon the conveyance of 
a fe e ; or, in other words, since the statute, there 
can be no fee with a special or collateral limita-
tion ; and the attempted imposition of such a 
limitation is invalid. The distinction between a 
right of entry for condition broken and a possi-
bility of reverter is this: after the statute, a 
feoffor, by the feoffment, substituted the feoffee 
for himself as his lord ’s tenant. By entry for 
breach of condition, he avoided the substitution, 
and placed himself in the same position to the 
lord which he had form erly occupied. The right 
to enter was not a reversionary right coming 
into effect on the termination of an estate, but 
was the right to substitute the estate of the 
grantor for the estate of the grantee. A  possi-
bility of reverter, on the other hand, did not 
work the substitution of one estate for another, 
but was essentially a reversionary interest— a 
returning of the land to the lord of whom it was 
held, because the tenant’s estate had deter-
mined.

Sec. 32. In accordance with the doctrine of 
the foregoing section, no possibility of reverter 
after a determinable fee has been sustained in 
England since the statute quia em ptores. * * *

Sec. 34. Possibilities of reverter have also 
been spoken of by counsel and text-writers as 
if  they were valid interests, without paying any 
regard to the statute quia em ptores. But the 
English books reveal no actual case since the 
passing of the statute down to modern times, in 
which a determinable fee with a possibility or 
reverter has been held to have been created; 
and the learned reader need not be reminded 
that little reliance is to be placed on statements,
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however often repeated, which have never been 
brought to the test of decision. ‘ The mere 
statement and restatement of a doctrine, the 
mere repetition of the cantilena of lawyers, can-
not make it law, unless it can be traced to some 
competent authority, and if it be irreconcilable 
to some clear legal principle. ’ ”

There should be no question but that the principle 
of law inherent in quia emptores is part of the com-
mon law in all those States of this country where 
tenure obtains. See Gray, Sections 22, et seq. In  
New Jersey, the Act of February 18, 1795 (Comp. 
Stat., N. J., 1910, p. 1534, et seq.) provided expressly  
for allodial tenure. See Section 14 (Ibid., p. 1538). 
Gray says of the statute of this State just cited:

“ Sec. 23 (New Jersey).— The St. of Feb. 18, 
1795, declares that the purchaser of lands shall 
hold them of the chief lord, if there be any, 
of the fe e ; that all tenures are turned into free 
and common socage; but that this shall not take 
away ‘ any rents certain, or other services in-
cident or belonging to tenure in common socage, 
due or to grow due to this State, or any mean 
lord, or other private person, or the fealty and 
distresses incident thereto; ’ and that the tenure 
of all grants made or to be made by the State 
shall be ‘ allodial and not feudal,’ and ‘ in free 
and pure allodium only.’ The statement in 1 
Washb. Real Prop. *40, that tenure does not 
exist in New Jersey, is incorrect.”

It would, therefore, follow that the law of E ng-
land, which recognizes no reversionary right where 
a fee simple estate is passed to charity, has full op-
eration in our own State. The statute of quia emp-
tores and the rule of law, developed by Gray in the



16 B r ie f  on B eh a lf o f  Grace Church

above quotations, thus affords additional ground for 
upholding the decisions of this State which have 
already declared in unambiguous language that no 
reverter can be raised on failure of a charity.

W e  m ay at this point notice the criticism in our 
adversaries ’ brief directed against the. text writers, 
Tyssen and Tudor. This criticism, developed in the 
course of a general discussion of the cy-pres  doc-
trine (to which it has no direct application), begins, 
at the bottom of page 12, appellants’ brief, with a 
quotation from  a second edition of Tyssen. 
The point of criticism, however, is clearly di-
rected to the fact that the cases cited in the 
first edition do not bear out the latter portion 
of the quoted statement from  the text, to the 
effect that on failure of the primary object of the 
charity “ the property will be applied to some other 
charitable purpose. ”  W e  need not quarrel with this 
criticism, as the point to which it is directed is not 
found in our case. The cases cited by Tyssen do 
support the proposition that “ property once de-
voted to charity is so devoted forever” — so far, at 
least, as the exclusion of any reversionary right in 
the donor is concerned.

On the following page of his brief, counsel attacks 
the passage in Tudor which had been previously 
quoted by the Vice-Chancellor. (The quotation re-
ferred to by counsel as found at page 191 is actually 
at page 109 of Tudor.) A fter  reading counsel’s 
criticism,, one gains the impression that the only 
case cited in support of T u d or’s text is A . G. v. 
G reen , 2 B. C. C. 492. The fact is, however, that 
to the sentence in Tudor immediately preceding the 
one quoted by appellants is appended a note which 
sets forth six other cases, several of which are found 
in the note to Tyssen already referred to, and in the 
succeeding text on the same subject additional cases
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in support of the same general proposition are 
adduced.

The general principle for which we are contending 
has, therefore, ample recognition in English author-
ity as well as in the cases of our own State.

II .

EVEN IF  T H E  P O S S IB IL IT Y  OF SU C H  R E -
VER SIO N AR Y IN T E R E S T  C O U LD  B E  P R E D I-
CATED T H E R E  H A S  B E E N  NO F A IL U R E  OF  
THE TR U ST A N D  H E N C E  N O  O C C A SIO N  F O R  
RAISING A  R E V E R S IO N A R Y  IN T E R E S T .

The learned Vice-Chancellor, having held that 
irrespective of whether the trust had failed or not, 
there could be no reverter to the heirs, who were, 
therefore, without standing in court, was not under 
the necessity of dealing with the contention of com-
plainants that there had been a complete failure of 
the trust, first, through abandonment, and secondly, 
through the sale of the trust property to McNeill. 
His opinion, therefore, does not discuss this point, 
and we deal with it in our brief only in the interest 
of thoroughness.

We will accordingly take up the two-fold conten-
tion of the appellants that there was a complete 
failure of the trust, both before the sale and by the 
sale.

(a) There was no failure of the trust by non-user 
prior to the sale to McNeill.

It cannot be claimed that the Church, through its 
officers and vestry, were responsible for the failure
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to make use of the lot of land conveyed. The evi-
dence shows that this failure was due entirely to 
outside causes. See defendants *■ exhibits, particu-
larly report of Special Master Bobbins.

W e  are not, however, concerned with what caused 
the failure, as the inability or refusal of a trustee 
for any particular period of time to apply or utilize 
the trust fund or property does not, as a matter of 
law, terminate the trust. A  trust is not terminated 
save by adjudication, and it is only the impossibility 
of execution that miay justify a court in decreeing the 
termination of a trust.

B oa rd  o f  E du ca tion  v. B ro p h y , 90 N. J. Eq.
57.

(b) There was no such failure as a result of the 
sale to McNeill.

In their contention that the sale itself violated the 
terms of the trust, the appellants are looking only 
at the specific use clauses in the deed and are ignor-
ing entirely the general charitable purpose in which 
the whole gift was framed, as well as the general 
phrases “ to the use of the Protestant Episcopal 
Church”  (to which we shall refer more particularly 
later). ('See AT oilman, 132, etc.)

Not only do not appellants ignore the general 
charitable purpose of the gift, but they give scant 
heed to the fact that the sale was made by authority 
of an order o f  the Court of Chancery of this State 
and that such order was entered under the sanction 
of a statute o f this State. In effect, the complain-
ants * suit is a collateral attack upon the decree of 
the Court of Chancery in another proceeding. We 
do not, however, make any point of this and are
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satisfied to have the issues settled in the present

T i ' s  obvious, however, that appellants, to succeed 
in their contention, must in some way defeat the 
statute, in strict, accordance with which the decree

° f The S t y o f 1̂ ^ K d s ^ r c e l y  challenged 
in appellants’ brief. A s  to that vaUdity there o ^  
bp no doubt. The statute ca*ne before the Court 
Chancery and was enforced by p im fceto r  a nr  
in re St. M ich a el’ s  Church  76 N J. 524,
and as is well known, there have been 
peated sales of church properties th erem ide^ The 
constitutional power o f a  l^ sla tu re  to^deal wrth 
the enforcement o f a public trust or c y  
be questioned in view of the decision o e 
States Supreme Court in S ta n ley  v . C M J W  
119 169 to 70. Reference m ay also be had to 
decision in our own State in M orris v . T h o m s o n  
19 N. J. Eq. 307, 310, 315, aff. 19 E q. 5 75 ; M o r -
mon Church v . V . S „  136 U . S. 1, 59, and W a r e  
v. Fitchburg, 200 M ass. 61, 85 N . E . 9 51 ; & nd£ ep °* *  
Public L ib ra ry  v . B u rrou g h  (Conn.), 82, A . o »2 , 
Miller v. A tkin son , 63 N . C. 537, 540. Even l 
statute could be held to affect reversionary inter- 
ests, these, being mere expectancies, and no ves e 
rights, could claim the protection of no constitu-
tional principle. (See N orris  v . T h om p son , supra ) 

The statute invoked in this case was originally 
enacted in 1905, was amended in 1907 and again m  
1910 (P. L. 1910, p. 464), and appears as Sections 
10 to 13, under the title “ Religious, Educational, 
Benevolent or Charitable Corporations ’ in the Com-
piled Statutes at page 4299, et seq . A  similar, and 
in substance, identical statute was enacted by our 
legislature in 1911 (P . L>. 1911, p. 76), and is equally 
available to justify the decree entered by the Court
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of Chancery directing the sale. The only differ 
ences between these Acts of 1910 and 1911 giTe a 
greater amplitude to the later Act'

Of each of these statu te  dis-
closes that the power to direct a  sale is made appli-
cable m  any case where the lands are con veyed ^  
devised m  trust for specific uses and purposes”  
and the existing situation is  such that the interests 
of the ohanty will be- better promoted by the sale or 
disposal o f  the lands and the investment o f  the pro-
ceeds o f sale and the application of the income there- 
trom  to uses consistent with the nature-and objects 
o the chanty. This language is merely declara-
tory o f the familiar principle of applied for
several centuries by the English Court of Chancery. 
Iso8’ iaf.,stated m Brown v. Condit, 70 N. J. Eq 440

d Z  , ■ C,y 'p res  power which a Court of Equityor the legislature m ay exercise. * ’

W e  thus come to a consideration of the doctrine 
o cy-pres, and the limits thereof, as established by 

ec^slons our own State. The development 
. th,e doctrine is marked historically by the follow-
ing decisions:

Hesketh v. Murphy, 36 N. J. Eq. 304 ( see 
dictum of Beasley, C. J., at p. 310);

Newark v. Stockton, 44 Eq. 179, 191-3 
(The Court in the McKenzie case, 67 N.
J. Eq. 675-6, s-ays of this decision that it 

accepted the cy-pres doctrine in its 
essence. * ’ )

Pennington v. Metropolitan Museum, 65 
N. J. Eq. 11, 22 ;

McKenzie v. Trustees, supra (wherein the 
cy-pres doctrine was first expressly 
recognized and applied), pp. 672-7;

Brown v. Condit, 70 N. J. Eq. 440;
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St. James v. Wilson, 82 N . J. Eq. 546 
(affirmed, except as to counsel fee and 
costs, 83 N. J. Eq. 3 2 4 );

Board of Education v. Brophy, supra, 63; 
Christian v. Catholic Church, 91 Eq. 374; 
Imbrie v. Steen, 96 N. J. Eq. 190, 194;
Re Y. W. C. A., 96 N . J. Eq. 568, 573; 
Leddy Post v. Roberts, 99 N . J. Eq. 217.

Cases like Larkin v. Wikoff, 75 N . J. Eq. 462, are 
readily distinguishable by virtue of the different 
trust provisions involved. So' with Brown v. Condit, 
70 N. J. Eq. 440, and other cases in which the doc-
trine of lapse of testamentary gifts was involved.

Resort to the doctrine o f cy-pres is had where the 
primary purpose of the trust cannot be given effect 
save by sacrificing some secondary purpose thereof, 
as by changing the prescribed methods of carrying  
out the trust.

“ W here the testator or donor had two objects 
in view— one primary or (general, and the other 
secondary or particular— and these are, liter-
ally speaking, incompatible, the particular ob-
ject must be sacrificed in order that effect may 
be given to the general object, according to law, 
and ‘ as near as may be to the testator’s or 
donor’s intention. ’ ”

McKenzie v. Trustees, 67 N. J. Eq. 672-673;
Re Y. W. C. A., 96 N. J. Eq. 568, 574.

The general or primary purpose of the Cuthbert 
trust as expressed in the deed is very broad. Grace 
Church is “ to hold the said lands and premises to 
the use of the Protestant Episcopal Church in the 
Diocese of New Jersey.”  The particular or sec-
ondary purpose was expressed in the phrase imme-
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diately following-: “ To be used only for and as a 
site for a chapel, school-house, mission, parrish- 
building^ * * Then follows the comprehensive 
phrase “ or other use of the said Protestant Episco-
pal Church in said diocese” — a reaffirmance of the 
general use or purpose first stated and clearly indi-
cating that the donor did not intend to necessarily 
confine the donee to the particular uses which he 
specified, and which are therefore to be regarded 
as set forth more by way of suggestion than com-
mand.

Powers of reconveyance to designated beneficiar-
ies are given in the. Cuthbert deed, which cannot, 
however, be regarded as precluding a sale to others 
when made ex necessitate and in furtherance of the 
primary purpose of the trust. Trust property which 
cannot be used for the primary purpose of the trust 
may, under the cy-pres doctrine, be sold— even 
though alienation is strictly forbidden by the terms 
of the trust— and the proceeds of sale devoted to 
the general uses of the trust.

Imbrie v. Steen, 96 N. J. Eq. 190;
Be Y. W. C. A ., 96 N. J. Eq. 568 ;
Fair v. M. E. Church, 57 N. J. Eq. 496; 

aff. 60 N. J. Eq. 485;
Attorney-General v. South Sea Co., 4 Beav. 

453 ( Chancery 1 84 1);
Stanley v. Colt, 5 W all. 119, 169-70;
Trustees v. Carmody, 144 N. Y . S. 24, af. 

105 N. E . 543;
Wells v. Heath, 10 G ra y 17, 18.

Such a sale is not even invalid when done by the 
trustee without the sanction of statute or Court 
decree. In Attorney-General v. South Sea Co., 
supra, from  which Chief Justice Beasley quotes
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with approval in N ew a rk  v . S tock ton , supra, the
Court said: . , , .

“ It is plain that in ordinary cases a most im-
portant part of this duty (o f a trustee) is to 
preserve the property; but it may happen that 
the purposes of the charity may be best sus-
tained and promoted by alienating the specific 
property. The law has not forbidden the aliena-
tion and this Court upon various occasions, with 
a view to promote the paramount interests of 
charities, has not thought it necessary to pre-
serve the property in specie but has sanctioned 
its alienation. That which the Court might 
have done upon its own consideration of what 
would have been beneficial to the charity might 
have been done by trustees upon their own 
authority in the exercise of their legal pow ers; 
and however imprudent it m ay have been in 
trustees to take so great a risk upon themselves, 
yet upon consideration it should appear that 
the transaction was fair and beneficial to the 
charity at the time, it does not appear to be the 
duty of a  Court to set it aside merely because 
circumstances have occurred in which at the 
time of the inquiry and after the lapse of many 
years it may be supposed that a greater revenue 
might have been derived ”  (p. 458).

W e are not unmindful of the fact that Vice-Chan-
cellor Learning avoided the construction which we 
have given to the phrase in the deed ‘ ‘ or other use 
of said Protestant Episcopal Church in said D io-
cese, ’ ’ and suggested that this phrase might be 
given a limited meaning by virtue of the doctrine of 
eiusdem generis. H e stated, how ever:

“ It will be observed that in defining the par-
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ticular use to which the land should be devoted

P r i f Î T 0rf ™as. added; <or ptber use Of said 
rotestant Episcopal Church in said diocese’

bv been sa id .touching the use defined
y the donor no consideration has been here

—  words' , tt has 1)6611 herein -  sumed that these supplemental words may be
considered as controlled by the rule of construc-
tion olem d em  generis. But it is not thereby 
intended to recognize that rule of construction 
as prevailing! over the liberal rule of construc-

T p m - 2 f Uid t0 charitable gifts-”  °f

t, Th? I 1Ce; Ci1f ,neeUor> while avoiding adjudication, 
- 1“  th atln  hls opinion the rule of eiusdem 

generis could not be applied in the face of “ the

to h lf '1 -ft 6 .°f  TCT ^ U6ti°.n to ^  a PPM<î<1 t0 chari- 
! *e 8 * ^ * ' Indeed, it is impossible not to per-

ceive the general charitable purpose of the grantor 
a purpose which by construction at least, must be’ 
held to extend where necessity demands, beyond the 
spécifie purposes designated in the deed.

The rule of construction referred to is stated in 
¿oilm an as follows :

“ It is obvious that a slavish adherence to the 
e i s of a testator’s plan would, in time, de-

stroy almost every charity, though it was in-
tended to benefit all future generations. # * * 
W here circumstances have changed, Courts 
must look through the mere words of a dona-
tion to its spirit and inquire what the donor 
would direct if he were living. The main in-
tention must be carried out, not defeated by 
a itérai compliant with all the expressed terms 
of the g if t ”  (pp. 89 to 90, and see particularly 
cases cited in footnote).
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Such rule of liberal construction is exemplified in 
such New Jersey cases as St. James v. Wilson, 82 
Eq. 546, 549; Mills v. Davison, 54 N. J. Eq. 659, 666; 
Christian v. Catholic Church, 91 Eq. 374, 376; re 
Y. W. C. A., 96 N. J. Eq. 568, 574.

It is impossible, we submit, in the face of these 
authorities, to read out of the Cuthbert deed the 
general charitable purpose which would justify a 
sale of the useless real estate and a,n application of 
the proceeds thereof to the general religious pur-
poses of the Church.

It is most significant that the appellants through-
out their brief evade the vital distinction between 
general and specific purposes of the charity. The 
reason is obvious. Only by insisting on the enforce-
ment of the specific purposes to the exclusion of 
the general purposes, can they maintain their con-
tention of a failure of the trust.

We submit in conclusion that even if our first con-
tention in this brief (adopted by the Vice-Chancel-
lor) should be held untenable, the sale by the 
Church must still be upheld as done in pursuance 
of the principle of cy-pres, authorized and directed 
by decree of our Court of Chancery, and sanctioned 
by the appropriate statute of this State.

III.

A N S W E R  TO A P P E L L A N T S ’ P O IN T S .

1. The claim that the statute under which sale was 
made does not apply. (A pp. Br., p. 4.)

The attempt is made by appellants do refer back 
to the old Religious Society A ct of 1847, and the
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point is made that the A ct of 1905 (amended in 
1910) relied on by the Church in applying for leave 
to sell, did not repeal the older statute. It seems 
to us too obvious for argument that the older Act, 
if then in force, was repealed by necessary impli-
cation in the Act of 1905.

2. A fiduciary cannot buy at his own sale. (App. 
Br., 'p. 5.)

It is not necessary to argue this proposition. It 
has no place on this appeal for reasons we have 
heretofore pointed out. Mr. McNeill is only a nomi-
nal party and the controversy is between the Church 
and the heirs.

3. The sale was not binding on the heirs. (App. 
Br., p. 6.)

A s  the heirs have no proprietary interest in the 
land, it is obvious that the decree did not affect 
them. I f  they had had vested interests, we concede 
that the decree could not have affected them. Under 
the statute, however, they could not be made parties 
{re St. Michael’s Church, supra), and the decree 
of the Court did not even purport to adjudicate as 
to their rights. To* secure such adjudication is the 
purpose of the present suit.

4. The claim that the sale is not justified by the 
doctrine of cy-pres. (A p p. Br., p. 7.)

Counsel for appellants concentrates his main at-
tention on this point. A n  examination of the Eng-
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lish and New Jersey cases which he cites will dis-
close that all of them support our contention that 
the sale of ithe Church property was justified under 
the cy-pres doctrine. The New Jersey cases need 
not be discussed. Attorney-General v. Boultbee is 
a strong authority for our proposition. See particu-
larly pages 387-8, where the Court sa y s :

<< Aa to the doctrine of cy-pres as applied to 
charities, this distinction has prevailed. The 
Court will not decree execution of a charity 
in a manner different from  that intended except 
so far as they see that the intention cannot be 
executed literally, but another mode mlay be at-
tempted consistent with the general intention.
* * * I f  the mode becomes, by subsequent cir-
cumstances impossible, the general object is not 
to be defeated if it can be attained. ’ ’

In the next English case referred to— Cha/mber- 
layne v. Brackett— a gift of money to build alms-
houses (App. Br., p. 11), the Court said:

4 ‘ I f  there was an immediate gift of the whole 
residue for charitable uses, the authorities men-
tioned (citing cases) prove that such gift was 
valid and that there was no resulting trust to 
the next of kin of the testatrix (p. 210). * •* * 
The intention in favor of charities is absolute, 
the gift and the construction of the trust is im-
mediate; the only thing which is postponed or 
made dependent for its execution upon future 
and uncertain events is the particular form  or 
mode of charity to which the testatrix wishes 
her property to be applied”  (p. 212).

Counsel next takes up the alleged criticism of the 
text writer, Tyssen, in the publication of a second
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edition of his work. W e  have already dealt with 
this before. On page 14 of the brief, Tyssen (this 
time the criticised first edition) is again referred 
to. The paragraphs that follow in our adversaries’ 
brief can only be mjade clear by explanation. Imme-
diately following the reference to “ Tyssen Chari 
table Sequests (1888), p. 4 41 ,”  are two paragraphs 
which should be in quotation marks. These two 
paragraphs, however, come under a general discus-
sion by Tyssen of initial failure of the purpose 
or object of a charity, and the collection of cases 
which the author is criticising are those in which 
there has been an initial failure of the trust to take 
effect but the Court has reconstructed the charity 
on different lines. These cases are properly criti-
cised. They have no bearing on the case at bar. 
It is clear from  the quoted text, however, that the 
author believes many of such cases can be justified 
by treating the gift as affected by conditions subse-
quent (thereby allowing the trust to attach) rather 
than by conditions precedent.

The next two paragraphs on pajge 1 of the brief, 
the first beginning with a reference to Moggridge 
v. Thackwell, are taken bodily from the same text 
writer, at page 445. They support our contentions, 
t should be noted that the word “ dismissed”  in 

the third line of the second of these paragraphs is 
wrongly quoted. It should be “ discussed.”  The 
remaining paragraph, on paigie 15, is the composi-
tion of counsel and is a complete non sequitur.

5. The claim that abandonment works a reversion. 
(A pp. Br., p. 16).

The citation from  Lewin supports the respon -
dents. Kirk v. King was a grant on condition, rais-
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ing a very different question than in the case at bar 
where, under the authority of McKenzie v. Trustees, 
supra, no condition can be implied. The same is 
true of Hayden v. Stoughton.

In Newark v. Watson, 56 N . J. L. 667, the land in 
question was relieved of the trust restrictions by 
legislative Act, the municipality being itself the 
vested beneficiary. The recognition of a right of 
reversion in such a case' affords no precedent for 
the case at bar.

6. The claim that absence of words of reverter 
does not prevent reversion. (A pp. Br., p. 17.)

In our case, however, there was no omission of 
words of reversion; the reversion was expressly  
passed to the charity in the deed of the grantor.

The case of Grundy v. Neal is not in point, the 
deed there having been construed as raising a con-
dition and not a trust limitation— something which 
is expressly forbidden in the instant case by the au-
thority of McKenzie v. Trustees, supra. W e  may 
also note that Zollman cites this case twice (pp. 437, 
441) as contrary to the prevailing rule.

We cannot see how Tracy v. Borough of Keans- 
burg is in point; and Cumberland County v. Buck 
dealt with a determinable fee and involved a wholly 
different question of law.

7. Trustee cannot, by destroying the trust estate, 
obtain a fee simple. (A p p . B r., p. 19.)

mu ?reAMse
Ihe purpose, as thus baldly stated, may be cor-

rect, but Irnbrie v. Steen does not support it. Neither 
does Hopkins v. Grimshaw, 165 U . S. 342. There
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the trust was Tor private and not for public pur-
poses; nor did it evidence any general charitable 
purpose. See pp. 353, et seq.

The quotation from  M ills v . D avison  (App. Br., p.
0) is apt. The trust estate is indeed inalienable; 

but not necessarily the property which is the initial 
subject of such trust. Such property, when neces-
sity demands it, m ay be alienated; the trust itself 
never. he failure to grasp this distinction is a 
ratal weakness in appellants’ brief.

W e  pass over the English cases cited at pages 20 
and 21 of our opponents' brief, as they are more 
favorable do our contention than opposed, and notice 
me quotation from  Zollman on page 21. It is true 
that his statement that:

Some Courts, indeed, have taken the posi-
tion that once a gift is vested in a charity it 
cannot find its way back to the heirs. This is 
an extreme view which has not found a large 
follow ing,”

is confusing and apparently in conflict with the 
statement from  the same text-writer quoted by the 
Court below from  Section 637 of Zollm an’s text. It is 
clear, however, that the author did not intend his 
woids to be taken in the sense which counsel for ap-
pellants seeks to give them. There is a cross-refer-
ence after the first quoted sentence to the author’s 
chapter on visitorial rights, which may furnish the 
explanation. It is incredible that Zollman could 
have regarded as “ an extreme view ”  the proposi-
tion that a public trust once attaching could not find 
its way back to the heirs of the trustor, inasmuch 
as he cites voluminous authority in support of this 
proposition in Section 637.

Furthermore, counsel fails to quote the rest of 
the paragraph in Section 149, a reading of which
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discloses that the subject discussed by the author 
is the defeat of charitable gifts through the doctrine 
0f iapSe— i  ev the failure of the estate to vest in the 
first instance— for which purpose the case of Brown 
v. Condit, 70 N. J. Eq. 440, is cited. There was no 
lapse in the case at bar, as at the date of the deed 
the trustee designated was in existence and future 
execution of the trust was conceivably possible. 
Under these circumstances, the charity vests. A n  
illustration of such vesting is found in Attorney 
General v. Bari of Craven, 21 Beav. 392 (1856), 
where the donor, after the great plague in Charles 
IPs reign, had donated property for a plague hos-
pital. No plague had since visited London, but the 
charity, which had gone into effect at the time of 
the donation, was contingent in existence.

St. Mary’s Church v. Stockton, 8 N . J. Eq. 520, in-
volved an attempt to sell church property without 
order of the Court. The decision does not even go 
so far as to hold that this could not be done. It 
merely declared that there was sufficient doubt of a 
good title passing to bar specific performance.

W e respectfully submit that the appeal must be 
dismissed.

STARR, SUMMERILL & LLOYD, 
LOUIS B. Le DUC,

Of Counsel with Grace Church, 
Defendant-Respondent.
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BRIEF OF DEFENDANT-RESPONDENT, TRUS-
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DIOCESE OF NEW JERSEY. £

This matter comes before the Court as the result 
of an appeal taken by complainants-appellants from 
a decree of the Court of Chancery, bearing date July 
23rd, 1928, which decree ordered that complainants- 
appellants ’ bill be dismissed.

Complainants-appellants’ bill of complaint prayed, 
among other things, that the lands and premises in 
question be re-conveyed to the heirs at law of J. 
Ogden Cuthbert, deceased, who were parties com-
plainants to said suit in the Court of Chancery; that 
the mortgage held by defendant, Arthur Y. McNeill, 
be cancelled of record or assigned to the said heirs 
at law of the said J. Ogden Cuthbert, deceased, and 
that a resulting trust be declared in said lands and 
premises in the said heirs at law of the said J. Ogden 
Cuthbert, deceased.
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The premises in question were conveyed by Joseph 
Ogden Cuthbert to “ The Rector, Wardens and Ves-
trymen of Grace Church, Haddonfield, New Jersey,” 
on October 19th, 1885, upon the following trusts: 
“ To have and to hold, the said premises, with all 
and singular the appurtenances unto the said ‘ The 
Rector, Wardens and Vestrymen of Grace Churdh, 
Haddonfield, New Jersey,’ their successors and as-
signs forever. In trust, nevertheless, that, the said 
‘ The Rector, Wardens and Vestrymen of Grace 
Church, Haddonfield, New Jersey,’ their successors 
and assigns, shall and will hold the said lands and 
premises to the use of the Protestant Episcopal 
Church of the Diocese of New Jersey, to be used 
only for and as a site for a chapel, schoolhouse, mis-
sion, parish building, or other use of said Protestant 
bH>iscopal Church in said Diocese, and that the said 
‘ The Rector, Wardens and Vestrymen of Grace 
Church, Haddonfield, New Jersey,’ shall have power 
to grant and convey the said lands and premises to 
any parish of said Protestant Episcopal Church in 
said Diocese, within whose bounds said lands and 
premises may come to lie, by its proper title, if in-
corporated, and by apt words of conveyance; or may 
in the same event convey said lands and premises to 
the Trustees of ‘ The Episcopal Fund of the Diocese 
of New Jersey’ to the use of said parish” ; said deed 
having been recorded in Book No. 120 of Deeds, page 
274, &c., in the office of the Register of Deeds of the 
County of Camden, at Camden, New Jersey (Exhibit 
09).

The premises in question were conveyed by The 
Rector, Wardens and Vestrymen of Grace Church, 
Haddonfield, New Jersey, to Arthur Y. McNeill by 
deed (Exhibit CIO), dated March 25th, 1925, and re-
corded in the office of the Register of Deeds of Cam-
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den County, in Book 583 of Deeds, page 460, &c.; the 
said sale having first been duly authorized and ap-
proved by the Court of Chancery of New Jersey 
(Exhibit D5, pp. 172-207).

1. THE DECREE OF THE COURT OF CHAN-
CERY, AUTHORIZING AND APPROVING SALE' 
OF PREMISES IN QUESTION, CANNOT BE 
ATTACKED COLLATERALLY.

“ The decision of a court of general jurisdic-
tion, acting within the scope of its power, has 
inherent in it such conclusive force that it can-
not be challenged collaterally, and such decision 
also conclusively binds all parties embraced in 
it, unless on objection made to such court itself, 
or in a course of direct appellate procedure.”  

National Docks, Etc., R. Co. v. Penna. R. R.
Co., 52 N. J. Eq. 58; 28 Atl. Rep. 71.

“ Judgment and proceedings may be avoided, 
but until this is done, they may be justified 
under, as. the solemn act of the Court. ’ 1 

Inskeep v. Lecony, 1 N. J. L. I l l  ;
Diehl v. Page, 3 N. J. Eq. 143;
Vandyke v. Basteho, 15 N. J. L. 224; 
Podesta v. Binns, 69 N. J. Eq. 387; 60 Atl. 

Rep. 815;
Palmer v. Board of Chosen Freeholders, 77 

N. J. L. 143; 71 Atl. Rep. 285.

“ To avoid a Chancellor’s final adjudication of
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all matters in issue and determined, it must be 
opened by a direct assault or by an appeal.” 

West Newark Improvement Co. v. West 
Newark, 104 Atl. Rep. 611; 88 N. J. Eq. 
571;

Crawford v. Lees, 93 Atl. Rep. 201; 84 N. J. 
Eq. 324.

“ Judgment of court of general jurisdiction, 
having jurisdiction of subject-matter and acquir-
ing jurisdiction of parties, is invincible against 
collateral attack.”

Nitti v. Public Service Ry. Co., 139 Atl. Rep. 
62;

Lippincott v. Godfrey, 136 Atl. Rep. 174.

2. TO GRANT RELIEF REQUESTED BY COM- 
PLAINANTS-APPELLANTS WOULD DEFEAT 
DONOR’S INTENTIONS.

“ At the threshold of the discussion of this 
phase of the case it should be remembered that 
the donors of public gifts have no special powers 
of divination. They cannot see the changes 
which time will bring. They cannot determine 
for all time the best methods for the develop-
ment of the project for which the bequest is 
made. Charitable trusts are perpetual. It can-
not be expected that the donors will be able to 
indicate except in a general way the purpose 
they have in mind and the class to be. benefited 
by the gift. Vagueness is to be found in almost 
every charitable trust. In Atty. Genl. v. Haber-
dashers Co., 1 Mylne & Keen, 421, the Lord 
Chancellor said:
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‘ If the intention be charity, the Court will 
execute it, however vaguely the donor may have 
indicated his purpose. ’ ■ ’

Noice v. Schnell, 137 Atl. Rep. 587.

“ Under the cy-pres doctrine, when a gift has 
been made for charitable purposes, which by the 
lapse of time can no longer be exactly executed, 
the gift will be administered under the direction 
of the Court of Chancery as near as may be ac-
cording to the donor’s intention, but the plan for 
the future administration of the gift must be 
submitted to and approved by the Court of 
Chancery. ’ ’

lmbrie v. Steen, 2 N. J. Adv. R. 699,124 Atl.
Rep. 155;

Christian v. Catholic Church, 110 Atl. Rep.
579;

St. James Church v. Wilson, 89 Atl. Rep.
519; 82 N. J. Eq. 546;

Nichols v. Newark Hospital, 71 N. J. Eq.
130; 63 Atl. Rep. 621.

“ When a gift for charitable uses can no 
longer be administered in exact accordance with 
the intention of the donor, a Court of Equity 
has power, under its general equity jurisdiction, 
to direct that the gift be administered cy-pres

In Re Y. W. C. A. of New York City, 126
Atl. Rep. 610.

“ Under Supp. Comp. Stat., p. 1308, sections 
1 and 2, the Chancellor is authorized to order 
that lands conveyed to a religious, educational 
or charitable association be sold, when a sale 
will promoite or benefit the trust. Such sale may 
be made free from the limitations of the trust,
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and the trust will thereupon attach to the pro-
ceeds of sale.” —Id.

3. DONOR INTENDED THAT TRUST CRE-
ATED SHOULD NOT IN ANY EVENT FAIL.

By referring to the language of the donor’s deed 
of conveyance, creating the trusts referred to (Ex-
hibit C9, pp. 157, 158) it will be readily seen that the 
donor gave rather broad powers to the donee for 
the administration of the said trusts, and also pro-
vided that the donee might, to fulfil his objects and 
purposes intended in the conveyance of said prem-
ises, convey said premises to the defendant-respon-
dent, Trustees of the Episcopal Fund of the Diocese 
of New Jersey.

The Trustees of the Episcopal Fund of the Dio-
cese of New Jersey is an incorporated body, fully 
authorized and empowered to accept and administer 
trusts of the character specified in said deed of trust 
(Exhibit C9).

P. L. 1860, p. 76;
P. L. 1862, p. 221;
P. L. 1871, p. 1222;
P. L. 1903, p. 384; 3 C. S., p. 4296.

Counsel for defendant-respondent, Trustees of the 
Episcopal Fund of the Diocese of New Jersey, re-
spectfully submits that the decree of the Court below 
be affirmed.

HOWARD EASTWOOD, 
Solicitor for and of Counsel 

with Defendant-Respondent, 
Trustees of the Episcopal 
Fund of the Diocese of New 
Jersey.
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10

The following facts are hereby stipulated by and 20 
between the parties hereto by their respective coun-
sel, as facts in the above entitled cause to be con-
sidered by the Court upon final hearing thereof, each 
party, however, reserving the right to object to the 
same, or any part thereof, as immaterial, irrelevant 
or for any other reason incompetent as evidence:

1. On October 19,1885, Joseph Ogden Cuthbert by 
deed bearing that date and recorded in the office of 
the Register of Deeds of Camden County in Book 30 
120, page 274, conveyed to the Rector, Wardens and 
Vestrymen of Grace Church, Haddonfield, New Jer-
sey, a religious corporation of the State of New 
Jersey land one of the defendants herein, hereinafter 
called ‘ ‘ Grace Church, ’ ’ a certain lot and parcel of 
land fully described in said deed. The said lot is
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situate in the Borough of Collingswood, County of 
Camden and State of New Jersey, at the extreme 
easterly end of the said borough and immediately 
adjoining the Township of Haddon and the commun-
ity known as Westmont. Said conveyance was not 
an absolute conveyance but upon certain trusts re-
cited in the said deed and set forth in the bill of 
complaint herein.

10
2. The lot 'SO conveyed was triangular in shape 

with a frontage of 187 feet 3y2 inches on Haddon 
Avenue measured along the middle line of said ave-
nue and of 149.93 feet measured along the building 
line of said avenue. It was mostly low ground re-
quiring considerable filling before it could be utilized 
for building purposes.

3. Grace Church of Haddonfield, New Jersey, at
20 the time of the said conveyance was, and still is,

located on Kings Highway east, in the Borough 
of Haddonfield, at a distance of a little less than 
2 miles from the lot so conveyed. It is the only 
church building or edifice of the Protestant Episco-
pal Church in Haddonfield and there has never been 
any church building of any kind in. the community 
of Westmont, which lies between Haddonfield and 
Collingswood.

30 4. At no time subsequent to the aforesaid con-
veyance by Joseph Ogden Cuthbert had it been finan-
cially possible for Grace Church to use the said 
lot and no use of any kind has been made by Grace 
Church of the lot so conveyed. The said grantee has 
never had more than a total of approximately 350 
parishioners and at all times from the date of said
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conveyance by Joseph Ogden Cuthbert has labored 
under severe financial difficulties. In the last ten 
years, during which time the Borough of Haddon- 
field has approximately doubled its population, there 
has been no appreciable increase in its parishioners 
in Haddonfield. In the calendar year 1923 its trea-
surer’s report showed total receipts of $8,584.17 
against disbursements o f $8,230.90. This is typical 
of the receipts and disbursements in recent years, JQ 
viz: from about 1915 through 1925, receipts and 
disbursements having varied but slightly from the 
totals above set forth. Prior thereto, in the period 
from the date of the said conveyance to 1915, re-
ceipts and disbursements were generally less. In no 
year from the date of the said conveyance through 
the year 1925 was there any but a small surplus, 
and in many years there was a deficit. Necessary 
improvements of church property were from time 
to time financed by special campaigns for raising 20 
money. As a result of the above, the corporation 
has barely been able to sustain itself and pay the 
necessary salaries to its rector, organist, choir and 
sexton and the carrying charges of its property. In 
1924, there were two mortgages upon different parts 
of the lands and buildings of Grace Church in the 
Borough of Haddonfield in the total amount of $7,-

5- At no time after the year 1913, were there suffi-
cient funds available to Grace Church, after pay- 
nient of salaries and the necessary carrying charges 
ot the church’s property in Haddonfield, to pay the 
taxes and assessments for benefits against the lot 
so conveyed by Joseph Ogden Cuthbert. In 1924, 
tHe taxes and assessments, against the said lot 
amounted to the f  ollowing:

30
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To curb assessment, May 1, 1911, with 
interest $135.43

To sidewalk assessment, Oct. 19, 1923, 
with int. 139.55

To concrete street assessment, May 1,
1922, with int. 334.22

To taxes from 1913 to 1924, inclusive, 
with int. 122.95

On two occasions between 1913 and 1924, the said 
lot was sold by the Borough of Collingswood at pub-
lic sale for delinquent taxes and assessments and in 
each case was bought in by the said borough, who 
at the beginning of 1924, held certificates of sale 
therefor.

6. At no time subsequent to the aforesaid grant 
20 by Joseph Ogden Cuthbert had any request or de-

mand been made upon Grace Church for the use of 
the aforesaid lot for religious purposes of any bind 
by any of its parishioners or by any members of 
the Protestant Episcopal Church in Westmont in the 
Township of Haddon, or in the Borough of Haddon- 
field. In 1913, there were several members of the 
Protestant Episcopal Church in the Borough of Col-
lingswood belonging to Holy Trinity Church of the 
said denomination who were anxious to build a 

20 larger church. Edgar C. Cuthbert, one of the heirs 
of Joseph Ogden Cuthbert, and a complainant in 
this suit, suggested to a group of these Episcopalians 
that they might build their church on the lot con-
veyed by Joseph Ogden Cuthbert to Grace Church; 
they replied, however, that they were unwilling to 
do this as the lot was too small for the church
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building which they had in mind. Shortly thereafter 
they bought the site of the present Holy Trinity 
Church on Haddon Avenue in the Borough of Col- 
lingswood about 4 or 5 squares westerly of the lot 
conveyed by Joseph Ogden Cuthbert to Grace 
Church. Before this site had actually been selected 
Mr. Cuthbert further offered to secure further lands 
from the heirs of Joseph Ogden Cuthbert contigu -
ous to the lot conveyed to Grace Church as afore- 10 
said, for the purpose of encouraging the erection of 
a church building thereon, but the proposition was 
rejected on the ground that the site was too remote 
from the center of Collingswood.

7. In 1914, members of the Protestant Episcopal 
denomination in Westmont started a mission in a 
dwelling-house in the said community. The said 
Edgar C. Cuthbert suggested to these people that 
they might use the lot conveyed by Joseph Ogden 20 
Cuthbert to Grace Church for the purpose of erect-
ing a church or other building for the purpose of 
worship thereon; but they also objected that the site 
was too remote from the center of Westmont. When 
Mr. Cuthbert also suggested the possibility of ac-
quiring additional land adjoining the lot conveyed
to Grace Church such proposition was also rejected 
because of the location of such ground.

8. On or about January 29, 1924, Arthur Y. Me- 30 
Neill, defendant herein, who was then and is now 
senior warden of Grace Church, offered to purchase 
the aforesaid lot from Grace Church for the sum of 
one thousand dollars ($1,000), the said purchaser
to assume payment of all taxes, assessments &c., but 
the sale to be subject to the removal by court order
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of the trust restrictions imposed upon the lot in the 
deed of Joseph Ogden Cuthbert, the cost of securing 
such court order, however, to be borne solely by the 
said McNeill. At that time 'and for several years 
prior thereto the lot in question had been assessed 
by the Borough of Collingswood at a value of two 
hundred dollars ($200.00).

10 9. On January 29, 1924, a special meeting of the
Rector, Wardens and Vestrymen of Grace Church 
was called for February 11,1924, to consider a prop-
osition for the sale of the said lot conveyed by 
Joseph Ogden Cuthbert. On February 11,1924, the 
said special meeting of the vestry was convened and 
thereafter the following proceedings were had as 
are set forth on the minutes of the said meeting 
in the minute book of Grace Church, as follows :

“ Grace Church Parish House,
20 Feb. 11, 1924.

Pursuant to a call dated Jan. 29, 1924, copy 
of which is annexed, a «penial meeting of the 
Rector, Wardens and Vestrymen of Grace 
Church in Haddonfield, N. J., was held at the 
above time and place.

There were present the following, consisting 
a quorum: Messrs. Shick, the rector (presid-
ing), Downing, Prichett, Walton, Alburger, 
Syle, Cuthbert and Lindsay.

30 Mr. Walton reported that he and Mr. Albur-
ger had been appointed by the Rector, a com-
mittee to investigate the proposal that the 
Church enter into a contract with Mr. McNei 
for the purchase by him of the Church property 
at Westmont; that both he and Mr. Alburger 
felt that the proposition was highly desirab e
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for the Church and that a written contract 
covering the same had been drawn and ap-
proved by them.

On motion of Mr. Walton, seconded by Mr. 
Syle, and after full discussion the following res-
olution was unanimously adopted, v iz:

‘ RESOLVED that the Rector, Wardens and 
Vestrymen of Grace Church in Haddonfield, N.
J., enter into a contract with Mr. Arthur Y. 10 
McNeill copy of which is attached hereto and 
that the proper officers of the said body cor-
porate are hereby authorized and directed to 
execute the said contract in duplicate, one copy 
to be delivered to Mr. McNeill.’

The following resolution moved by Mr. Al- 
burger and seconded by Mr. Prichett was also, 
after full discussion, unanimously adopted: 

‘ RESOLVED that the Rector, Wardens and 
Vestrymen of the Grace Church in Haddonfield, 20 
N. J. authorize the bringing of suit in New Jer-
sey Court of Chancery on its behalf, to relieve 
the property of the said corporation, described 
in the contract with Mr. Arthur Y. McNeill re-
ferred to in the previous resolution of certain 
encumbrances in the nature of trust obligations 
imposed upon the said property in the deed from 
the grantor in the event that such suit is deemed 
advisable by counsel for the corporation; and 
further to take such other steps and to give 30 
such assistance as in the opinion of counsel may 
be advisable or necessary to relieve the said 
property of the. encumbrances upon it; all the 
above, however, upon the understanding that 
the Church is not to be committed to any obliga-
tion or liability not set forth in its said agree-
ment with Mr. Authur Y. McNeill.’
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-The following resolution moved by Mr. Down-
ing, seconded by Mr. Cuthbert was also, after 
full discussion, unanimously adopted, viz:

‘ RESOLVE!) that Louis B. LeDuc of Camden, 
N. J. be employed as counsel for the corporation 
to take all necessary steps, including suit to 
clear the property described in the agreement of 
the corporation with Mr. Arthur Y. McNeill of 

10 encumbrances and to render the title to said 
property marketable; upon the understanding 
that the corporation does not hereby assume any 
obligation or liability not imposed upon it by 
the said agreement.’

Mr. McNeill was absent during the discussion 
and adoption of the foregoing resolutions.

Upon motion the meeting adjourned.
Wm. H. Lindsay, 

Secretary. ’ ’
20

10. Pursuant to the action taken at the said special 
meeting an agreement of purchase and sale was en-
tered into between Grace Church and Arthur Y. Mc-
Neill, defendant herein, which said agreement was 
in* exact conformity to the copy thereof attached to 
the minutes of said meeting as recited therein.

11. Thereafter and on or about April 10, 1924, 
Grace Church filed its petition in the Court of Chan- 

30 eery of New Jersey praying, among other things, 
that the lot conveyed to it by Joseph Ogden Cuth-
bert, as aforesaid, be sold free of trust encumbrances 
for the reason that such lot had since proven wholly 
unfit and inadequate for the specific purposes ex-
pressed in the deed of conveyance thereof. Thereafter 
an order of reference on said petition was made to
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Samuel K . Robbins, Special Master, to inquire into 
the merits of the aforesaid petition and report 
whether or not the said land should be sold in accord-
ance with the prayer of the petition and what the 
said lands were reasonably worth. The said Special 
Master, after taking testimony, reported to the Chan-
cellor, among other things, that the petitioner had 
been unable to utilize the lot in question for any of 
the purposes specified in said deed, and that it was 10 
unlikely that the said lot could ever be used for 
advantage by the petitioner or others for any of 
the purposes set forth in said deed; that the lot in 
its present condition was reasonably worth the sum 
of $2,000 and that the cost of filling in which would 
be necessary before the lot could be used, would be 
approximately $500.00; and that the offer to pur-
chase the said lot made by Arthur Y . McNeill was 
“ a highly advantageous offer to the petitioner for  
the lands in question and will, if carried out, produce 20  
a larger net income to the petitioner than the sale 
of said lands in any other way or m anner;”  and 
finally that the interests of the petitioner in said 
lands required that a sale thereof be made for the 
price and the terms set forth in the said agree-
ment. Thereafter this report, upon the advice of 
Bayard Stockton, A dvisory M aster, was adopted by 
the Chancellor and an order made by him directing 
a sale of the premises in accordance with the agree-
ment between Grace Church and Arthur Y . McNeill. 30

. 12. Thereafter, upon application made by Grace 
Church to the Bishop and Standing Committee of the 
Protestant Episcopal Diocese of New Jersey, the ap-
proval of the latter was secured to the conveyance 
of the said lot to Arthur Y . McNeill in accordance
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with the agreement of sale between Grace Church 
and said McNeill, and on March 25, 1925, Grace 
Church conveyed the said lot to Arthur. Y . McNeill 
by deed bearing that date and recorded in the office 
of the Register of Deeds of Camden County in Book 
583, page 460.

13. Thereafter and during* the latter part of the 
10 year, 1925, work was commenced on the laying of 

a new thoroughfare known as Cuthbert Boulevard 
ruuning northwardly from  Haddon Avenue and vir-
tually paralleling the westerly side of the lot con-
veyed by Joseph Ogden Cuthbert as aforesaid at a 
distance of approximately 9y 2 feet therefrom. The 
said boulevard was an extension of the old thorough-
fare known as Cuthbert Road which ran southwardly 
from  Haddon Avenue. The new Cuthbert Boulevard 
is 80 feet in width and runs from  Haddon Avenue 

20 1° the vicinity of Cooper River, it being planned to 
carry the boulevard across the said river at a later 
date. The said boulevard has recently been paved.

D ated : February 8, 1928.

30






