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NEW JERSEY, S:S:: 

The State of New Jersey to the C·ourt 
(s.EAL) of c ·ommon Pleas in an ,d for the- Coun -

ty of Hudson, and John J. ~icGovern, 
Clerk of the said Cou ,rt, and Emanuel Dreyfus, 10 

GRE IETING: 

We being willing for certain reasonSi to be certi-
fied of and concerning a certain order ( or deter-
n1ination) and judgment rendered on the 11th day 
of April, 1927, by the I-Ionorable · Charles M. Egan, 
one of the · Judges of 1the said Court of Common 
Plea~ in and for the County of Hudson in a cer-
tain proceeding b1rought on be·h.alf of Emanuel 
Dreyfus, . petitioner against I_)utz & Company, re -
spo·n,dent, for the detern1ination and recovery of 
con1pensationr under the A:ct of the I.1egislature of 
the Sit.ate of Ne,v Jersey, e·ntitled "An Act pre-
scribing the liability of an emp1oJer to make· com-
pensation for injuries received by an employee in 
the course of employment, establisJ1ing an elective 
s.ehedule of compensation .a~d regulating · p•rocedure 
for t:he determination of liability and compensation 
the ·rennder," ap ·prove,d April 4, 1911, and the acts 
amendatory there ·of and sup 1plem -e·n{.al thereto, 
" ... hich said order ( or 'determination) and judgn1ent 
,vere ren ·dered on ap ·pea1 fron1 an order thereto-
fore made b,y the W orkn1en's Compensation Bt1rea11 
dismissing the petition of said Emanuel Dre ·yfu .s, 
"re comn1and you the said C·ourt of Common Pleas 
in and for the County of Hudson, and John . J. ~fc-
Govern, Clerk of said Court, that · the said order 
( or determina\tion) and judgment, together with a 
transcript of th •e recor :d, and all proceedings for 
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2 
1111 ri-t of C ertiora.ri 

the m.aking of t 1he same, .and all things touching an,d 
concerning the · same, as fully and entirely as be-
fore you they remain, or are in your custody and 
control, you do certify and sen•d together with this 
writ, to our Jusrt:ices of Court of New 
Jersey at T'renton, on the · 28th -day of July inst, 

1·0 that therein may be: caused to be done what of right 
an ,d according to law ought to be done. 

Witness, the Honor:a;b,Ie, William S. Gummere, 
Chief Justice of <)ur· Supreme c :ourt, a.t Trenton, 
this.11th day of July, ninetee ·n 1hundred and twenty-
seve:n. 

EDWARD J. KEL 1L;EHER, 
Clerk. 

KELLOGG & C'HANCE, 

20 Attorneys. 

30 

40 

This Writ is allowed, let it be sealed. . July 8, 
1927. 

JA .MES F. MINT'UR,N, 
J u,stice of Su.preme Court. 

We· here,by consent to the allowance : of the with-
in Writ. 

LITTAUER & HE ·R-ZFE 1LD, 
Attorn .eys of Ema -nttel Dreyfus. 

File·d, Clerk's Office 
July 12th, 1927 
Hu,dson County, N. J. 

JOHN J. McGOVERN, 

Clerk. I . 



Jlet1.i.rn 

Filed, 1927 

The answer of C'harle ,s M. Egan, Judge of the 
Court of Com·mon Pleas in and for ·the said C'ounty 
of H11dson, and John J. McGovern, Clerk of said 
County and within na1ne·d, the record and proceed- 10 
ings of the Plaint w·he·reof mention is ,vithin made, 
,vith all things touching the same. We certify and 
send to the Justices of our Supreme ·Court of Judi-
cature at Trenton, N. J., at the day and y·ear within 
contained , in a certain sched11le to this writ annexed 
as \vithin we· are commanded. 

C·H'ARLES M. E·GA:N, 

Atte ·st: 
JOHN J. l\fc rGOVERN, 

Clerk. 

By Robert V. Kinkead, 
J1tdge. 20 
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Clai.1n Petition . for Compe :nsa.tion 

Filed, July, 1927. 

NEW JERS .E,Y DEPARTMENT OF LABOR 
. / 

WORK ,MEN'S. C·OMPENSATION BUREA ·U 
TREN(T'ON, N. J. 

EMPL10YEE'S CI,J·AIM PETITION FO ·R. 
c :0MPE 1NSATION 

ElVIANUE IL DRE :YF 'US, 

vs. 

Received : at 
Trenton. 
O'laim, Petition. 
No. 
JJ·etition 

20 LUTZ Co., a corp ,orart.ion, 
Respond '.en t. 

P ·repared 
October 

30 

6, 1926. 

Attorneys for Petitioners, Weitz & Herzfeld, Dis-
patch Bldg., Union City, N. J. 
To the Wor:km:e·n's Compensation Bureau of New 

Jersey: 
The Claimant res.pectfully alleges the follo,ving 

facts: 
1. vVha.t is your name·?· Emanuel Dreyfus. 
2. Where do you live? 13 26th Street, Gutten-

ber·g, New Jersey. 
3. Sex. Male. 
4. Age. 22 yea.rs. 
5. Married? Single. 
6. By w·hom were you emp,loye·d at the time of 

the accident? ( Give name , an ·d business a.d,dres.s.) 
Lutz C'o., 57 27th St., Guttenberg, New Jersey. 

40 _ 7. Wh,at was the b;usiness : of your employer? 
Woodworking factory. 



5 · 
Clai.ni Petiti.on for Compensa.ti.on 

8. Did -you give written notice to your em·plorer 
at the: tim.e you were hire,d, or later, that the Com-
p,ensation Law should not ap·ply to you? No. 

9. Did you receive such notice from your em-
p.Joyer? No. 

10. Di'd your employer have kn-owledge of your 
accident? Yes. 

11. Did you notify your employer of your acci-
dent? Yes. 

12. If so, on what date? August 13th,• 1926. 
13. Have you made claim to your employer for 

co1n1pensation? Yes. 
14. What w-a,s your: regular occupation, .and what 

kind of work .were you .doing at the ti1ne, of the ac-
cident?' General shop -han -d around factory and was 
cutting strips on circular saw ma.chine. 

15. vV·hen did the accident ha.p,pen: August 13th, 
1.926, a.bout 4 :30 ·P. ~i. 
_ 16. vv-rhere did the accident happen? · In shop of 

Respondent. 
17. vVhat ,vas the nature of the accident, a.~d how 

did it ha.p,pen? I was shortening strips which are 
u~ed to put bet,veen s.cales when same are p·ut on 
steam pipes to dry. 

18. On ,vhat date were you compelled to stop 
'\\'Ork because of the injury'? , ... i\.ugust 13th, 1926. 

19. <Jn ,vhat date were you well enough to ,vork 
again'? Am not ,vell yet. 

20. ~f Sitill disaibled, on ,v!hat ,date · do you think 
you ,vill he able to ,vork? About October 11th, 1926. 

21. Give nature of any injury from ,vhich you 
,Yill recover. 

l.O.· 

20 

30 

22. If .any permanent injury resulted, either a111-
putation or loss. of usefulness of any mem:ber, or i1n-
pair1nent of any physical organ, e·xplain fully. My 
in 'dex finger on the left hand has been amp 1utat:ed 40 
at the second joint and I have· perm.anent scars on , 
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< :zai.m l)eti -tion, for Compensation 

my left thumb , and second, third and .-fourth · fingers, 
and have · not fully regained the u.se of the · motion of 
same. 

· 23. Were your wages. fixed by piece-work? No. 
24. If so, w·hat was your fvera.ge weekly w·age? 
2'5. If wages were fixed by the ,hour, state rate 

per hour. 40c. per hour. 
26. Give number of hours in an ordinary work-

ing day. 8¾ hours. 
217. Give · number of days in an ordinary working 

wee·k. 6 days. 
28. State the .amount of weekly wages. $19.20. 
29. Ho,v much money have you received from 

yo·ur em.ployer as con1pensation (Not medical a.id) 
since your accident? Nothing. 

30. Has your , em:ployer p,ron1is.e:d to pay you any 
coin pensa tion? No. 

31. If so, how much? 
32. Was medical aid required? Yes. 
33. Did you receive medical, s11rgical or hospital 

service? ' Yes. 
34. Did you request your employer to furnish 

these services? Yes. 
35. VV ere they furnished·? Yes. 
36~ If so, between what dates? . Between Aug. 

13th, 1926 and about Sept. 24, 1926. 
37. If not, w!h.a.t sum ,did you expend for medical, 

surgical or hospital service? 
38. What other facts are there which you believe 

irn 1portant? 
40. Are yo11 willing tha:t the Compens.a,tion Bur-

eau endeavor to secure com•pensation for you, b·y 
agreement, before calling for an official hearing? 
Yes. 

Your Petitioner therefore p,raySi that your Hon-
orable Bureau . "rill determine the a.n1ount of co1n-
pensation du.e to you.r petitioner from the said de-
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(}:laini P·etitiort for Co111pensa.ti:on 

fendant, under the Act entitled, "An Act prescrib-
ing the liability of an e·m·p,loyer to make compensa .-
tion for injuries received by an employee in the 
course of the employment, est.ablis-hing an elective 

_ .se11edule of compensation an,d reg·ulating proeeidure 
for the · determination of liability · and compensa-
tion thereunder," aip1proved Ap·ril 4th, 1911, and the l@ 
Acts sup:p,lemental thereto and amendatory there -
of, and that your petitioner m:ay ·be- awarded his 
costs in this 1 proceeding, and sueh other or further 
1·elief as 111ay be proper. 

And your petitioner will ever pray, etc. 

EM.ANDEL DREY~US, 
13 26th St., Guttenberg, N. J . 

STAT 1E OF NE :w JERSEY, } 
UOUNT'Y OF lIUDSON. ss. 

I~1nanuel Dreyfus of full age, being duly s,vorn 
according to la."'r, on his oath -deposes and says: that 
he is the petitioner named in the foregoing petition; 
.and that he has read the same and is farniliar with 
the contents thereof; and that the · matters an,d 
things therein set forth are true according to the 
he~t of his kno,v ledge · and belief. 

20 

30 ENIANUEil l)R ,EYFUS. 

Subscribed and s.worn to before me 
this 6th day of October, 1926, 
at Union City, N. J. 

l\1E1RYIN HE 1RZF 1E1LD J 

An Attorn ,ey a-t La.w· of N. J. 

, 

( This affi1davit m:ay be sworn to before a Deputy 
Comn1issioner or a Co-mpensation Referee, or any 40 
other person authorized to administer an oath.) 
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8 
C'lai1n .Petition , for Cornpensa,tion . 

TO T!HE R-ESPONDENT 

The foregoing claim petition has been presented 
by the petitioner to the Workmen's! c:ompensation 
B11rea.u for · hearing .and •de~:rm.ination in ·accord-
ance ,vith the provisions of the Workmen's c·ompen-
sa.tion Act. 

We hereby notify you tha:t unless .a.n a.ns.wer shall 
within ten ·days after the service : of this notice, b1e 
filed in duplicate with the Secretary o_f the Bureau, 
in thei State House at T·renton, th.e facts alleged in 
the petition will be deemed to ,be admitted a.nd no 
testimony will be required from the petitioner to 
prove such facts. 

WORK·MEN'S COMPE1NSATION BUREA·u, 
• I . 

Secretary. 

I, William E. Stub ·b1Si, Deputy C-ommis.sioner and 
Secretary . of the Workme ·n's Compensation Bureau, 
h·ere·br certify the f ore:going to ·be a true cop·y of 
the petition • filed in this ca.use. 

W. E. S:TUBBS . 

(Filed, Clerk's Office, Hu,dson C•ounty, N. J., Jan. 
27, 1927. John J. McGovern, Clerk.) 
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NEW JERS -E ,Y DEPARTMENT OF LABOR . 

WOR,KMEN'S C'OMPENSATION BUR.EAU 
TRENT 'ON, N. J . 

RES ·PONDEN ·T''S ANSWER TO EMPI~OYEE'S 
CT_J,Ail\il PETITION 

EMANUEL DREYFUS, 

Petition.er J 

vs. 
I.Ju'rz Co .. , a corporation, 

Resp ·o1ident. 

Claim 
Petition 
No. 5816. 
October 
25, 1926 . 

.1-\ ttorney for Resp ,ondent, Richard W. Baker, 175 
, ,,,. State St., Trenton, N. J·. 

In answe ·r to Claim Petition filed in this cause: 

1. '''hat is the petitioner's name? 
2'. vVhere does he reside? 
6. ~ 1as the petitioner in your emp,loy at the 

time of the accident? No. 
7. State your business.? T'ool makers. 
8. Did you receive ,vritten notice from the Peti -

tioner at the tin1e of hiring, or later, that the Com-
pensation I~a,v was not to apply to him? No. 
· 9. l)id you give such notice to hin1? No. 

10. v,1hen did you first have kno,vledge of this 
accident? 8-13-26. 

11. Did you receive notice of this accident from 
tl1e Petitioner? 

12. If so, on what date ·? 
13. Has any claim f'or compensation been made·? 

Yes. 
14. "\!Vhat was the Petitioner's regular occup,a-

10 
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10 
llesponcl :ent)s Ansioer 

tion, and what kind of work was .he doing at the 
time of the accident? Regular occupation, helper. 

15. When did the i accident happen? 8-13-26. 
16. Where ·did the accident hap ·p•en? Company's 

plant. / 
17. What was. the nature · of the accident, .and how 

1 o did it ha.ppen? While operating a cros 1s.-cut saw 
petitioner · injured his fingers. 

30 

40 

18. On "'rhat ·date ,vas t:he petitioner compelled 
to stop · ,vo:rk because of the injury? 8-13-26. 

19. O·n what day was the injured well enough to 
,vork again? Don't know. 

20. If still disabled, on w·hat date · do you esti -
mate he will be aible to ,vork? ' 

21. Give your understanding of the nature of,any 
injury fron1 which he should recover?· Injury to 
fingers. 

22. Give your un ·derstanding of any p 1ermanent 
injl1ry which has resulted, either amputation or loss 
of usefulness of any me:miber or impairment of any 
physical organ? E·xplain fully. Probably some 
permanent disability. 

23. Were the wages. fixed by piece-work? 
. 24. If so, what w.a.s the· average ,veekly wage of 

. the · injured? ' 
25. If ,va.ges were fixed by the hour, state rate 

per hour? 
26. Give num .ber of hours. in an ordinary working 

day. 
27. (1-ive number of days in an ordinary working 

"'reek. 
28. State the amount of weekly wages. $19.2'0. 
29. How· much money h.ave you p·aid the injl1re :d 

as compensation (not including medical aid) since 
the accident? None. 

30. Have you promised to pay com:pen.sation? No. 
31. If so, how· m:uch? 
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Responcl:ent)s Ansioer 

32. Was mediea.l aid require ·d? Yes. 
34. Were you requested to supply the· neces.sary 

1nedical service required by law? N;o. 
35. Did you furnish this service? · No. 
36. If so, b,etween what dates? 
37. If not, give reason .for failure to ·do s·o. Not 

a compensation case. 
38. Give name of physieial and hospital render-

ing service at y•our direction. 
39. What other facts are there which you believe 

important? If you deny tha.t compensation is pay -
able in this case, explain fully your reasons for this . 
conclusion. 

Respondent denies that the petitioner s,uffered an 
injury ' by accident arising out of and in the course 

. of his employment. 

TH .E LUTZ C·OMPANY, 
Guttenberg, N. ,J. 

10 

.20 



Respondien -t)s Answ 1er 

ST ·.A.TE OF NEW JE :RSE:Y, 

·c10UNTY OF HUD 1S.ON. 

12 

} ss. 

Richard W. Bal{er, of full age, being duly sworn 
aeeotding to law, on his oa.t1i de1p·oses. and s,ays : that 
he is. the Attorney for the respondent named in the 

10 foregoing a.nswer to claim petition; that he has 
read the same an ·d isi familiar with the contents 
thereof; a.nd that the m,aitters and things therein 
set forth are true according to the best of his 
knowledge ,and belief. 

RICH 1ARD W. BAKER. 

Su,bscribed and sworn to before me 
this 26th day of October, 1926, at 

20 Trenton, N. J. 
1\1:. 1\1:. ME tREDITH J 

(SEAL) Notary P1tblic of N. J. 

( This. affi1davit m.ay b,e sworn to before a. Dep,uty 
Commissioner or a ·Compensation Referee, or any 
other · person authorized to administer .an oath.) 

I, William E. Stubib,s:, Deputy C'ommis.sioner and 
Secretary of the Workmen's Compensation Bureau, 

30 hereby certify the foregoing to be a true copy· of 
the • answer filed in this cause. 

40 

(File ·d, Cler ·k's Office, Hudson County, Jan. 27, 
1927. John J. McGovern, Clerk.) 
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Order 

Hudson County Court of Common Pleas. 
EMANUEL D'REYFUS, 

JJetitio1ier-Appellan ,-t) 
vs. 

,, 

Uvon 
J>etition) etc. 

l~U'l'Z Co., a corporation, Order. 
Respondent-Appellee. 

It ap 1pearin lg to the C'.ourt that the time for filing 
the trans 1cript of .the_ record an·d testimony _ in the 
above named ap·peal, will expire on Ja .nuary 11th, 
1927, and, 

It further appearing to the · Court that said tran -
script of testin1ony and .record cannot be procured 
,Yithin said tirr1e, it is, on this ··7th day of January , 
1927, 0-RDFJRED) that the time for filing said · tran -
scrip,t of testimony and record be an·d hereby is ex-
te11ded until January 31st, 1927e 

CHARL -ES M. EGAN, 

Ju .dge. 

( Clerk's Office·, H'uds.on County, Jan. 7, 
1B27. '!John J. lVleGovern, Clerk.) 

20 · 

30 
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NEW JER,S·E·Y DEP AR:TMENT OF L·ABOR 

·WOR,KMEIN 1'8 C01VIPENSA 1T1ION BUREAU 
JERSE ·Y C'ITY 

HUDSON COUN~ D'IST1RICT 

EMANUEL DREYF 'US, 
Petition.er, 

vs. 
LUTZ Co., a corporat.io11, 

Res:p,orident. 

T·ranscript ·of stenographer's notes of testii;nony 
taken in the aboiVe e·ntitled matter before Hon. 
C1harles E. Corbin, Dep,uty Compensation Commis-
sioner at ,the Dept. -of Labor Bldg., 571 Jersey Ave., 
Jersey City. 

(Filed, :Clerk's Offi.tce, Hudso ·n ,Count~, Jan. 25, 
1927. John J. McGovern, Clerk.) 
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Stipit.Za,tion 

NE 'W JER ,S,EY D·EP AR ·,T.1\1:ENT. OF L·ABO .R 

WO ·R,KME 1N'S COMPENS -AT 1ION BUR -EAiU 
JER ,SEY C'ITY 

HUDSON COUNTY D'ISTRICT 

EMANlJE;L DREYFUS, 

vs. 
I1UT 1Z Co., a corp -oration, 

Resp ,ondent. 

10 

~rranscrip,t of ste ·nograp ,hic notes of testimony 
taken in the above · entitled n1atter before Hon. 
Charles E. Corbin, Dep ,uty Compens.ation Commis- · 20 

sioner at the l)epartment of Labor Building, 571 
Jersey 1\.ve·nue, Jersey City, New Jersey on the 10th 
day of December, A. D., 1926, at 3 :30 P. M. in the 
afternoon. 

Appearances : 
l\fervin I-Ierzfeld, Es;q. ( vVeitz & Herzfeld, Es1qs.) 

for the Petitioner. 
'r. (;. Jamieson, Esq., for the Respondent. 
Air. Herzfeld -. We have agreed in the event of an ao 

a,Yard there ,vill be a total loss of the left first fin-
ger and five per cent of the left second finger and 
ten of the left third finger, totalling 37½ weeks. 
I-Iis salary "'as $19.20. 

The Court. How about temporary? 
· Jfr. Herzfeld. Temporary we agree ·d on 

weeks, $76.80. 

• as SIX 

Mr. J a.ni,iesori. We .agree'd on six weeks, but don't 
agree on the amount of money. Tl1ere is one week 40 
taken out. 

\ 
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Em.an/it.el Dreyfu .sJ direct 

Th-e Court. Then you .agree on tempo ,ra.ry at five 
w·eeks at the rate of $12.80. 

EllAN'UE ,L· DREYF ·us, the Petitioner, sworn. 

Direct ema:rruina.tion by Mr. R{rzf eld. 

Q Where -do you live, Mr. Dreyfu.s? 
A 13 26th Street, Guttenberg. 
Q vVere you working for t'he Lutz Com:pa.ny? 
A Yes, sir. 
Q During what period, corn:men-cing when? 
A From : the 2·4th of July until the day of the 

accident, Au ·gust 13th. 
Q· When you first ·worked for the L.utz Co1n;pa.ny 

what were y-our duties.? 
A . l\fy duties were p•ractically handy nTan, ,vorl{-

ing around different machines in the factory. 
Q When you first started with the I"".utz Com- , 

p,any in ~T uly? 
A When I first s,ta.rted I was working in the of-

fice for a period of two wee,ks. 
Q After that two weeks' period had ela .pse·d, 

did yiou have any .new· 'duty? 
A . Yes, .sir; I w·as tr,a.nsferred up into the fac-

tory . 
Q 
A 
Q 
A 
Q 

,vhat ,vere your duties there? 
Well, handy man, working on the 1nachines. 
You were a handy man around there? 
Yes, sir, utility man. 
On the · day of the a.ccident, August 13th, what 

,vere you doing? ' 
A On the day of the accident I was: piling scales. 
Q What do you mean, dria.ftsman scales? · 
A D1.rafts ,man scales, and I ran short of these 

ven,tilating strips and I .asked the foreman where I 

4o could get .any more : b•eing I did'nt have · any more 
and he said I could get them · in the yard, he s-howed 
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J;;rrianttel Dreyfu,s) direct 

rr1e ,vhere they were an ,d I went out in the yard and 
picked up, an armful, they ,vere all too long to use. 

(l What "~ere these ventilating strips: used for? 
A -They were used in bet"reen the triangle scales. 
(l You went ou 1t in the yard and got these strip,s, 

· ,vhat did you do ,vith the strips? 
A I came back then and they were too long an ·d 10 

I went to the circular sa,v to cut them practieally 
in half, being I thought to do the111 that way would 
he in the best interest of the comp -any. 

(l As you ,vere using the circular saw w·hat hap-
pened? 

A I "ra,s, under the in1pression someone called n1e 
and as I quickly turned around I caught my hand 
in the 1nachine. 

'11he Court. The ma.chine ,vas a sa,v? 

A A circular saw. 
(i As the result of that you sustained the injury 

you possess there? 
A -Yes, sir. 
Q Now, l\!lr. Dreyfus, were you ever told by any-

body on behalf of the Lutz Company not to uSre this 
circular sa,v? 

A No; I ,va.s. not. 
(} IIad you ,vorked on any other machines in the 

20 

') uo plant!' o 

A I ,vas "rorking on every n1achine. 
Q You ,vere the ge·neral utility man around 

thei-e, and that was part. of your ,vork? 
· A Nly ,vork. 

JJJ r. J a1mieso1i•. You ask that as another ques-
tion, ,vhether it was part of his ,vork. 

Mr. Herzfeld :. No, I w:a.s: just :finishing it up. 
Mr. Ja 1mieso1i. I object to his answer. 
]}Jr. llerzf eld. I will consent to have it strick- 4,0 

en out, that's all. 

. -
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(J'ross exami ·natiori b,y Mr. Jamieson. 
Q Mr. Dreyfus, y·ou were han·dy m.an around the 

s.hop-? 
A Correct.. 
Q How often did you ·use' any m;achines. 
A Any machine? Well, I don't know, any ma-

chine, it is a pretty broad statement, I was on dif-
ferent machines. 

Q You we:re only there a week or s-o ?' 
A Two weeks:, thirteen days to be exact, in the 

factory. 
Q C-a.n't you give some· idea. as to how often you 

use·d any ma.chine aro ,und there? 
· A Why, the joiner, I should s1ay I was on the 
joiner a period of a few hours an·d the planer a.~011t 
the s.ame length of time. 

Q Did you ever use the circular sa" r before the 
(lay you were hurt? 

>. 

A Yes, once before. 
Q Wheneve ·r you used the joiner or planer it 

~vas ~et _u:p· for you 'b1y th~ forem :a.n, wasn't it? 
A Yes. 
Q, You say you spoke to the fore man and he told 

you to go out and get s.ome p,ieces of wood? 
A Yes. 
Q To come back a.n·d put between the · scales? 
A He didn't say to come ba.ek and put bet,veen 

. . 

t~e- s.cales, I knew they had to be p,11t between the 
'scales. 

Q He •didn't say anythin ·g a.bout cutting the 
pieces of wood, did he? 

A No. 
Q How · long was the piece of wood you were cut-

ting whe·n you were hurt? 
A T1hat, I really •don't reme ·mber. 
Q H•ow long a piece of · wood •di•d you usually 

use to p·ut betw ·een these scales? 
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A I should judge about tw·o feet. Between two 
and three feet in length. 

(} BetV\reen two 1 1a.nd three feet in length? 
A I ima .gine so. 
Q You usually used that size, didn't you? 

· A Yes, ab,out that. 
Q You didn't reme ·m.ber how long the piece of 1 O 

,vnod you were · cuttin ·g was.? 
. , A No, s.ir; I do not. 

Q Do, you re·men11ber ,vhether it was more or 
less. than two or three · feet? ' 

A vVell, I im.agine it ,vas less than three feet. 
Q I.1ess than three feet? 
A Less than three feet. 

Jl!l r. Jarn.ieson.. That's. all. 
111r. H erzfeld i. That's all, that's our ease, 

yio,ur Honor. 
Jllr. J aniiesoJL I move to have the petition 

dismissed at this time on the groun,d that this 
man ,vas ,doing a joh at this time he w.a.s in-
jured ,vhich ,vas. altogether out of the course of 
his duties. His duties was handy man aro~nd 
there and his duties on this particular job were 
to get strip,s of ,vood and put ' then1 between the 

20 

, scales. He testified that the pieces of ,vood he 
usually p•ut bet,veen those scales were t,vo or :;Jo 
three feet long and he testifie ·d before, the wood 
he ,vas cutting · ,vas less than that. It is our 
contention in this: case that the cutting of this 
piece of ,vood :was in no ,vay necessary to his 
,vork: and ,vas n1erely amuse imerit or an .a,dve·n-
ture on his part to eut the piece of wood to see 
how the machine worked. 

71he (Joiirt. I will deny your motion · at this 
tin1e. 

lYJ r. J ani.ieson. I ask an exception. 

• 

40 
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J os·epli Pfeiff er) direct 

RE,8:PONDENT'S· C-ASE 

JO 18EPH PFEIF·FE ·R, a. witness. on behalf of the 
Res.pondent, sworn. 

Direct exa,,m.in-aition• by Mr. J )llllieson. 

Q lVlr. Pf eiff'er, you are foreman of the shop in 
which Mr. Dreyfus was employed b·y the I."1utz Com-
p1any? 

A I am foreman over the machine p·art of it, 
\Vood,vorking machinery. 

Q That is w·here he was en1ployed? 
A Tl1at is where I emp,loyed him. 
(1 His duties aroun ·d there were a.s han·dy n1an? 
A Yes, sir. 
Q Some of those duties ,vere carrying things to 

I 

111en while they were putting them on the· 1nachine 
or get then1 as they' can1e· off the machine and occa-
sionally run the p,Ianer or joiner that you set up 
for him? 

A That's right, any ma.chine I put him on I first 
· showed him how to do it. 

Q You never knew that he used the cross-cut 
sa,v? 

A I never p.ut him . on it. Of course, it would 
be natural to say if one of our cabinet makers to-
day \vent up · there .an,d us.ed the sa,v I ,vouldn't 
know it no,v because I a1n do,vn here. 

Q Did you see .. the p,iece of wood that was in 
this machine that Dreyfuss wa.s injured on i1nme-
diately after he was injured? 

A Yes, sir. 
Q That was a p,iece· of "\\roo:d w.hich . I understand 

was one-sixteenth of an inch in width, in thickness 
rather ·. 

A · In thickness. 
Q And one and a quarter inches in width? 
A Yes, sir. 
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Q And about eighteen inches long? 
A Eighteen or eighteen and a half, I couldn't 

tell you. 
(1 A piece of "rood of that, ,des,eription could ,be 

u·sed as it was to b·e· put between the scales, couldn't 
·t? I . 

J.lf r. H·erzfeld. I object to that, it is calling 
for a question of discretion on this man's part 
,vhether he used a larger piece of wood or a 
s1naller piece of ,vood. 

( ~...,urther dis:cussion. ) 

Q Which way wa.s the p,iece of woo:d being cut 
on the 1nachine at the time Mr. Dreyfus, was injured, 
011 the end or lengthwise? 

A I.1e11gthwise. 
Q V\1 ould that be of any advantage in putting 

· it bet\veen the strip,s? · 

J1r. Herzfeld .. I object to that question, how 
can he testify to that? 

11he Coit.rt. He can testify, he is a mechanic, 
he can testify as to his. opinion whether it co11ld 
be used that wav. . 

Q Ans,ver the · question. 
1:\ 'rhat piece of ,vood could have · been used, yes, 

bnt he ,vanted to make t,vo out of it. 

.i.11r. IJ erzfcld '. I object to ,vhat he wanted 
to do. 

Q. If one · ,vanted to break a piece of wood the 
description that yo,11 sa,v in the machine into small-
er p,ieces it is very easy · to break it with your hands, 
is tltat rig'l1t?· · 

1Vl r. Herzfeld. I object, if the C·ourt please, 
the ques:tion is leading and calls : for a conclu-

10 
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sion on the part of the witness as a witn ·ess, 40 
an •d still violates that rule that it is just n1ere-
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ly an exercise of judgment on the part of th.e 
petitioner. 
. Th,e Court. You .are leading the witnes$-. 

Q Is it neces.s.ar·y t10 us:e a saw to divide a piece 
of wood of the character y6u have described, into 
more than one piece? 

A Not free handed. 
Q It ca.n be b,roken or it cannot b 1e broken with 

your ha.n,d? 
A It can be b,roken both wa.y-s, lengthwise and 

crosswise, it can be broken. 
JJf r. J a,1nieson. That's all. 

Cross eJ}a,m,ina.tion b·y l\1r. Herzfeld. 

Q Mr. Pfeiffer did you ever tell Mr. Dr~·yfus 
that he should never use this: cross. sa,v machine? 

A Yes I did tell him. 
Q You did tell him and yet Mr. Dreyfus's job 

aroun -d the place was handy man, is that right? 
A ()nly for what machinery I .set him· up on. 
Q Did he have the full run of the p,la.ce there? 
A What do you mean the full run? 
Q He went from p,lace to p,lace, -doing od,d jobs 

around? 
A ,vent where· I placed him. 
Q vVhere had you placed him on this p,articulai-

·d ? ay. 
A On this particular day 1

, we had scales., what 
we call draftsman's. rulers. 

Q Y•ou placed him for the purpos:e of placing 
those rulers on a drying machine? 

A No drying machine, steam pipes. 
Q In order to ,dry th ·ose rulers p,roperly · it is nec-

essary to p,ut some layer of -some material under 
them? 

A Yes ., sir. 
Q Then you-

) . 
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A You lay a. stick between the :m. and lay an -
other and then another stick. 

Q It is neces:sary to do this job you have these 
boards to put in between? · 

A First the lumrber is green it has got to be 
dried. 

Q T'hat is what lVIr. Dreyfus was doing at the 10 
time? 

A Yes, sir. 
Q He had used quite : a, num :ber of machines in 

this; p1ace? 
A Yes, sir; he use·d the · joiner, the first ·day, I 

set it and show·ed him how to use it, showed him 
how to round the · corners on a. piece of wood, on a 
,double disc center. 

Q YolI never said he shouldn't use· this m:achine 
or shouldn't do that, did you? 

.L~fr. Jam ,ieson. I object to the question, it is 
too general. 

The Court. You a.re leading. 
JJ;Jr. Herzfeld. That's all. 

Re-d'irect emamiination • by Mr. Jamieson. 

Q Mr. Pfeiffer, there was an unlimited amount 
of these strip ,s of wood out in the yar :d, was there, 

20 

you had some arriount of them out there? 30 
A Tl1ere is quite a. quantity out there, always , 

for starting fires in the morning, for our boiler. 
Q All that are necessary : for this: job? 
A Thick ones, thin ones, all kinds out there . 

40 
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JOHN KES •S:L,ER, a witness on b,ehalf of the Re-
spo·ndent, sworn. 

Direct ex·amination by 1\1:r. Jamieson. 

Q Mr. Kessler, you a.r:e ,911pioyed by the I-'utz 
Compa .ny? 

A Right. 
Q What is y•our duty there? 
A Working on all the machines, general "rood-

worker, 
·Q You have had a. number of years' experience 

,operating machine ,s? , 
A Yes., sir; quite a num,ber. 
Q Most of the men in the shop where -you ,vork 

have a num -ber of years' experience operating these 
machines? 

A Yes. 

111 r. II ersfeld. I object as immaterial. 

Q Did you ever see anyone operate the cross-
cut machine in yo,ur p,lant except one of these ex-
perineced men, bee·n there for years? 

111 r. II ersfeld. I object, if the Court please, 
it is. immaterial. 

Th .e o ·ou.rt. How · is. that relevant and mate-
. l? r1a. 

3 0 111. r. J aniieson1. Well, if no one· but an expe-
rienced man is allowed to use that machine, if 
he was there he s-hould know that. The : only 
machines he used were the simp ,ler ones that 
,vere set up · for him. 

The Cou.,rt. S.ustain the objection. 

Q Did you see the piece of woo'd in the machine 
after you saw that Dre ,yfus. had hurt his hand? 

A Yes:, I seen that. 
40 Q C'ould you descri 1b,e that piece of wood to us? 
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A That could have been about eighteen inches 
long. 

Q A,bo·ut eightee·n inches long?' 
A Yes. 
Q About how thiek was it? 
A Thickness about a quarter inch. 
Q .AJb,out how wide? 
A An inch an,d a half wide, an inch an •d a quar-

ter wide. 
Q You ., .. as .an experienceid man in that sh·op,, if 

you wanted to divide · a piece of wood such as you 
just described, into many parts, would y·ou use a 
1nachine? 

lJ!lr. Herzfeld. I object, if the Court please, 
on the ground the quesition is leading and calls. 
for a conclusion. 

The Court. Objection sustained, yo,u may 
ask hin1 if it would be necessary to use the 
1nachine. 

Q Would it be necessary to use a machine to 
break that kind of a piece of wood as you ,descri'bed, 
do you think it would? 

A Yes, sir. 
(~ Do you mean that .it ,vould be necessary for 

you to use. it or do you mean it would be necessary 

10 

20 

for anyone to use it? · 30 
Mr. JI erzf eld. I object, this. is his own wit-

ness.. 
'11he C·ourt. I ,vill allo"r the question. 

Q Do you mean it " rould be hard for you to 
break th.at vvay or hard for anyoine· to b,reak it? 

A Not hard for me to break it, but an inexperi-
enced man. 

Q An inexp,e·rienced man. 
A Not break it, I mean cut it. 
Q I mean break it. 

40 
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A Oh, I meant cut it. 
Q You didn't understan ,d my' question? 
A No. 
Q You think it would be hard for a.nyo·ne to 

break it? / 
A No. 

10 Q The •date of this accident, ·August 13th, 1926, 

20 

you had left your machine for a few minutes? 
A That's right. 
Q And whe·n you came back: y•ou found Dreyfus 

there, injured? 
A Yes, he ha:d cut his hand. 
Q Had you ever .seen Dreyfus us.e the machine 

before? 
A Not thiSi particular ma:ehine, but he worked 

011 other machines. 
Mr. Jamieson. T;ha.t's all. 

Cross em1aniina.tiorn by J\1rr. Herzfeld. 
Q You say that you never s.aw Mr. Dreyfus use 

that p•articular machine before? 
A Not this one. 
Q As a 111atter of fact, didn't you s.ho"r hi1n ho,v 

to use th.at particular machine three or four days 
before the accident? 

30 A Not us.e it, he wanted to cut that himself. 

40 

Q Didn't you s.how him how to use it? 
JJf.r. Ja.mieson. I object to the question, _ he 

said he didn 't use it. 
:I'he 001-trt. Allow the question. 

Q Didn't you show Mr. Dreyfus how to use the 
n1a.chine two •Or three days. before the accident? 

A I -don!t remem .ber that, .that is not showing 
him. 

Q Were you a.t the machine· together with Mr. 
Dre ·yfus, showing him · how to cut a piece of wood? 
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A Yes:, s1r. 
Q That was three or four day 's before the acci-

f1e·nt.? 
A Yes., ab-out th.at. 
Q What was yo11.r p·urpose in showing him that? 
A I guess he wa.nted to find -out how to work it. 
Q And you showed him how to do it? 1 o 
A Yes.. 
Q Did he, himself, p•ut the piece· of wood 

through? 
A Yes, just one piece. 
Q So you did see him use that machine? 
A Yes, sir; that ,vas a " ride piece·. 

1l!l r. Herzfeld. That's ; all. 

Ile-d,irect ema,niina.tio1i by Mr. Jamieson. 
Q At the ti1ne· you sa,v him he used it-,vith- 20 

dra :\v the question. 
At the ti1ne you showed hin1 how to use the ma-

chine, what ,vas. he doing? 
A That I don't remem 'ber. 
Q Did he ask you to show· him? · 
A No, he didn't ask me. · 
Q You called him and said, "Do you want to 

see how it ,vorks," or something to that effect? 
.i\ I said the proper ,vay is. to cut it this way. 

Mr. ~Tarnieson. Thats all. · 
JJ1 r. H ersfeld. That's all. 
JJI r. J ·a.1nieson. T'hat is my case. 
'I7t,e 0011,rt. ~_,rom the evidence in this case'., 

and I n1ust be controlled by the evidence as 
prese ·nted to n1e, I can't understan •d ,vhy this 
boy "'ra.s cutting those s:trip,s, it seems to be un-
necessary to cut them. He· hadn't been told to 
fit these · strips, they were simply strips to be 
laid on a steamer, in order to put the triangles 
on top of them to dry. The strips didn't ap-

30 

40 
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pear to be too long and he states that he was 
cutting them · off. States; how long they · Bhould 
be, a.nd then Mr. Kessler states when he· '.saw 
the strip · it was being cut lengthwise and it 
was too s-hort already. ~1e law in this state is 
than an accident arises out of and in the course 
of the employm .ent when the man received an 
accident fro1n the · work th -at he is ,doing that he 
is sup ,posed to d·o. I would refer you to the 
case · of Smith vs. C:orson, where this man w.a.s 
told not to go out on a Bcaff old and he 'did go 
out and he was injured and the law stated there · 
he was outside of hiB employment b,eca.use he 
was d-oing something he was not siip·posed to 
,do. In this case here it is entirely a fact case, 

I 

a question of p,roof and the facts as presented 
to me, I can't see any reason why this boy was 
cutting this wood and I am therefore going to 
dismiss the case because I believe he wa.s out-
side of his emp,loyme,nt. 

Mr. H erzf eldi. I a:sk an exception. 

I hereb ,y ce,rtify t:hat the foregoing· iB a true and 
a:ecurate trans.cript of the abo,ve entitled matter as 
taken stenograp ,hically b1y me at the time, place and 
-date hereinbefore set forth. 

WILLIA/M C'. O'BRIEN, 
Coit.rt Reporter. 

I hereby ceritify that the foregoing is .a true and 
accurate trans.cript of the a1bove entitled matter as. 
ta.ken stenographically before me at the time ·, place 
and date hereinbefore set forth. 

C1HARL1E'S E. CORBIN, 
Deputy C'ompensa .tion . Comrn.issioner. 

" 
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I, W. E. Stub :b1s, Secretary of the New Jersey 
Workmen's C·ompensation Bureau, hereb •y· attest the 
authenticity · of the signature of Ch.arles E. Corbin 
and that he, as the official who hear 1d this case, is 
tl1e proper one to certify as to the transcript of the 
testimo,ny. 

(SEAL) 

vVORKMEN'S . c .OJ\{PE,NlSATlO :N BU ·REA :U 

El\fANUE 'L DRE;YFUS, Cla-ini 
Petition .er, Petition 

vs. 
l.1UT1Z Co., a corpo,ra:tion, 

Resp-ond:en t. 

No. 5816. 

Dete-r11i.i1ia,tion. 

A for1na.l petition having been filed in the above 
n1atter asking for compensation un,der the terms of 
the vV orkn1en's Com1pensation Act of this. state and 
.an ans.,ver having been duly filed by the Respondent; 
the san1e can1e· on for a Formal Hearing before me 
in Jersey City on the 10th day of DecenTber, 1926. 
T.he per1n.a.nent and ten1,p•orary disability was stip 1-

ulate :d and agreed upon by both parties to the a.c-
t.ion. 

it t the hearing ~Ir. Dreyfus testified in his own 
behalf bu 1t did not ·call any •other witnesses to cor-
roborate his. testim .ony. Mr. Dreyfus testified that 
in his. regular duties as a general shop · hand helper 
in a factory he had to use strip ,s· of wood two 1 or 
three feet long to place by the scales while they 
dried. Strips of wood we·re provided him of this 
length for this p,urp·ose. lVIr. Dreyfus testified that 

lO 
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on August 13th, 1926, on returning from the ya.rd 
with some of these strips of woq1d he s;top1ped at a 
cross-cut machine : .and in cutting a piece of ,vood 
less than two feet long ', about 1¼ inches ,vide and 
about ¼ inch thick, he injufed his hand. 

On behalf of the Resp ·ondent, 1Vlr. J ·osep-h Pfeiff er 
" rho• was. en1ployed as a· foreman by the Respondent 
Company and John Kessler, an emp 1loyee of the Re-
sp·onden t testified. Both witnesses testified that the 
piece of wood that Nlr. Dreyfus was. cutting at the 
time he w:a.s injured was eighteen inches long and 
that cutting the wood was in no way necessary or 
useful for the job that Nlr. Dreyfus. ,vas to do ,vith 
it. 

Accordingly, I find from 1 a reponderance of the 
testi1nony that the Petitioner failed to sustain the 
burden of p1roof that he sustained an injury by ac-
cident a.rising out of and in the course of his em-
p1oyment in th.at the petitioner deviated fron1 his 
!egular e;mp1oyn1ent .. oing . an act which was utterly 
un.neces.sa.ry and useless for the accompliSihment of 
his duties. The Petitioner is therefore not entitled 
to any com.pensation . 

Accordingly, the case is hereby dismissed ,vith-
out cost to either party. 

30 Dated, Dec. 21-26. CHARL,ES E. CORBIN, 
l 

40 

Deputy Com,rnission-er. 

I, William E. S1tubbs, Dep,uty c ·ommissioner, and 
Secretary -of the Workmen's CompenSia.tion Bureau, 
hereby certify the foregoing to be a true cop1y of 
the determination filed in this caus.e. 

W. E. ST'UBBS ·. 

(Filed, C'lerk's Office, Hu ·dson County, Jan. 27, 
1927. John J. McGovern, Clerk.) 
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Fl ea.ring on ~ppeal 

HiUDS0N C0 iUNTY COURT 0F -
C:0MM0N PLEAS 

EMANUEL DRE:YF 'US, 

. P1etition ,er-A ppellan t, 
vs. 

LUTZ Co~, a corporation, 
Res :p,ond:en t. 

On A·:ppea,l . 
Ord·er Fim·irig 
Ti-m-e an,d 
Place for 
H·ea,ring. 

Upon app ,lication of Carl Weitz, at.torne ·y for the 
above named petitioner-ap ·pella .nt, it is on this. 2-7th 
day of January, A. D., 1927, 0RJ)E IRE:D, that the ap-
p·e-al in the a:bo,ve entitled cause shall be: heard at 
and in the Hudson c ·ounty C•ourt of C·omm.on Pleas, 
at the C'ourt House, Jersey City, H:udson County, 
New Jersey, before such Ju -dge or Justice w·ho shall 
then be· holding s.aid ,Court, on Frida .y, February 
25th, 1927, at 10 o'clock in the forenoon. 

ROBERT V. KIN ·KEAD, 
Ju idg'e. 

( File :d, C'leDk's Office, Hudson C'ounty, Ja .n. 31, 
192'7. John ~J. McGovern, Clerk.) 
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H·lJDSON COUNT·Y COf(JRT OF 
c :O1MMON PLEAS 

EMA.NUEL D'R.EYFU.S, / 

Petition .er-Appellant) 
10 · vs. 

I.JUT'Z Co., a corporation, 

On Ap ·peal. 

Ord-er. 
Respon -dent-App ,ellee. 

Whereas, E 1ma.nuel Dre-yfus w-as employed b,y the 
Lutz C-o., a eor:poration, resp,ondent in the· a.hove 
matter, and on August 13th, 1926, while in the -em-
ploy of the respon·dent, "ras injured in an acci~ent 
a.rising out of and in the course -of his. employment. 

20 .And an Order having been made· by. the vVork-

30 

40 

men's Cornpensation Bureau, dis.missing said claim 
petition, on the groun •d that the accident was 011t-
side of the employment of petitioner, ·ap 1pellant, 
from which Oifder an ap•peal ,vas duly take~ by the 
ap•pellant, to this Court. 

An-d the said a.p,peal having · com•e on to be heard 
in the presence -of counsel for the res .pective par-
ties, and the Court having duly considered the facts 
and arguments of counsel s.ub1nitted thereon, and 
being of the opinion that the injury con1p,lai11ed of 
by petitioner, was caused by an accident arising 
out of and in the course of his emp,loyn1ent. 

It is on this 11th day of Ap·ril, 1927, ORnE 1RED_, 
that the Lutz C'o., a eorp ,oration, re,s,p-ondent-appel-
lee, pay or cause to be paid to the petitioner, the 
sum of four hundred and eighty ( $480.00) dollars, 
bein _g permanent disability for thirty-seven and one-
half ( 37½) weeks., at twelve dollars and eighty 
cents ( $12.80) per week, which sum is to b,e· paid 
.in a lump su.m; that the said L,utz •Co., a corpora-
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tion, respon ,dent-ap 1pellee, pay or ca.uSie to be paid 
to the petitioner the sum of sixty-four (.$64.00) -dol-
lars, being temporary ·dis.ability , for five ( 5) weeks, 
at the rate of twelve ,dolaars .and ei~hty cents 
( $12.80) per week, w·hich sum is to be p·aid in a . . 
lump sum; 

That said res.p·on,dent pia.y or ca.use to be 
paid Littauer & Herzfeld, Es.qs., attorneys. for 
the petitioner, the sum : of one hundred and fifty 
dollars, in a lump sun1 immediately as. and for the 
reasonable value of the services rendered to the 
petitio11er, including · the services rendered before 
the ,i,r orkm ien's. Co1n.pensa.tion Burea.1:1, an •d on an 
appeal to this Court; that the respondent pay or 
ca.use to be paid to Litta.uer & Herzfeld, E1s.qs., at-
torneys as aforesaid, costs inc11rred by the peti-
tioner in the proceedings before the i Workmen's 
Con1pensation Bureau, and also the costs. incurred 
on this .a p,peal. 

CHARL ,ES M. EGAN, 
Ju ,dge. 

(Filed, Clerk's Office, · Hudson C•ounty, Ap •ril 11, 
1927. John J. McGovern, Clerk.) 
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AT otice of Appeal 

Hl:JD·SON COUNTY COURT OF 
C-O,MMON PLEAS 

EMANUFJiL D'REYFUS, / 

Petition .er-Appellant) 
vs. 

LUT1Z Co., a corporation, 
Respondent-A p·pellee. 

Upon 
Petition) etc. 

Notice of 
Appeal. 

iTo Lutz Co., a corp ,oration, or Richard W. Baker, 
its Attorney ·: 

Sir: 

Take Notice that the p,etitioner, Emanuel Drey-
fus hereb~ appeals to the Court of Common Pleas 
of Hudson County, New Jersey, from the , determin- · 
ation of facts. and rule for judgme ·nt of dismissal 
of Charles E. Corbin, E,sq., Dep ,uty Commissioner 
of T-1,abor of New Jersey, rendered in the ·above stat-
ed action on the 10th day of Decem,ber, 1926. 

WEITZ & HER ,ZF 'ELD, 
Attorneys for Petitioner-Appella .nt. 

( Service of a cop~ of the within notice of a,p,peal 
30 is. hereby acknowledged this 23rd day of Dece·m.ber, 

1926.) 

40 

RIC 'HARD W. BAKER, 
Attorriey · for Respondent-Ap ·pellee. 

( Filed, C'ler:k'Si Office, Hu .dson C'ounty, Dec. 27, 
1926. John J. McGovern, Clerk.) 
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NEW JERS·E ·Y S;UPRE 1M·E ·CO·UR;T 

Filed July 21, 1927. 

LUTZ Co., a corpo ,ration, 
Plaintiff in Certiorari) 

vs. 
On, Oertiora,ri. 10 

EMANUEL DREYF'US, 
D;efenda .n-t in . Certiorari. 

The plaintiff in certiorari p,resents. the following 
reasons for setting aside the order ( or determina-
tion) and ju ,dgm.ent brought before this Court by 
the ,vrit of certiorari in the .above: entitled caus;e. 

1. Because the said order ( or determination) 
does not state · in detail the scope of the emp 1loyment 
of the petitioner Emanuel Dreyfus., and does not 
state · in detail the nature of the accident, but merely 
states the ju ·dge's conclusion that the injury was 
by accident arising ot1t of an ·d in the course : of the 
en1ployn1ent of s;aid E1nanuel Dreyfus, .so that said 
ju,dgment is not sup ,ported b,y specific findings of 
facts ,vhich may be submitted to and considered by 
a court of review. 

2. Because the determinatfon of the Judge · of 
the Hudson C·ounty c·ourt of Common Pleas is un-
8Up·ported by legal evidence. 

3. Because under the evi,dence in this case it 
appears that at the time of the happ 1e·ning of the 
accident in question the p·etitioner was acting out-
side of the scope of his em.p,loyment, .an 'd the a.cci-
dent which occurred to him did not arise out of 

20 

30 

his em,ployment. 40 
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4. Because the said order (or determination) 
and ju ·dgment is in divers other respects irregular, 
unju:st, illegal .and op1pressive to p,laintiff in cer-
tiorari. 

Attorneys for Plairi.tiff in, Certiorari. 

l 
i 
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Op1inion of Sup ,re,me Court 

File •d, June 21, 1928. 

N:E1W JER 1SEY SUPRE :ME COURT 

No. 205 
October T·erm, 1927. 

ElVIANUFJL DR.EIYFUS) 
Petitiorter-Def eri-d'.a,nf in, 

C ertiorcvri) 
vs. 

LUTZ C'OMPANY, INC., 

Pros~ctttor) 

Ori Gertiora.ri. 

I~efore J,ustices 1~renchard, Kali8ch and Katzen-

10 . 

bach. 20 
l~"or the .prosecutor, ICellogg & Cha.nee. 
For the defendant, I~ittauer & Herzfeld . 

CAROL vV:m1T1Z) of Courisel. 

JJer (} u.ri •a,rn: On an ap,pea.l to the court of co1n-
n1on pieas from the Workme ,n's Con1pensation 
Bureau, ,vhich had disinissed the petitioner's peti -
tion for con1pensation filed by him i with the Bureau, 

· on the ground tha~ the accident 1 comp 1lained of and 
rnet ,vith ·by hi1n ,vhile: in the employ of the defend -3 0 
ant prosecu ,tor, did not arise out of the employment., 
the common pleas court found that the injury coin-
plained of bJ the petitioner ,vas ·caused by an acci-
dent a.rising out of and in the course of his employ-
n1ent, and thereupon rr1ade an a,vard for compensa-
tion. 

It is this ju ,dicial action of the C·ourt of Common 
Pie ·as. ,vhich is brought before us for revie :,v, by 
writ of certiorari. 

F d . l . d 40 1 our reasons are p.resente .. 1n t 1e pr1nte case 



38 
0 pin ,i .on of S-npre111e (}01urt 

,vhy the ju -d,g111ent of the Court of Con111non Pleas 
should be reversed. 

In the b,rief of counsel of prosecutor, all_ the rea-
sons are ab~.nd~ned, ,vi~ the exception of the fir~t 
reason, ,vh1eh 1s as follo,vs.: ''13ecause the said 
order ( or -determination) does not state in detail 

1 o the scope of the e111ployn1ent of . the petitione1·, 
En1anuel Dreyfus., and does not state in detail the 
nature of the a.ccident, but n1erely· states the J U·dge's 
·co~clusion that the injury ,va.s by a.n accident aris~ 
ing out of and in the course of the e1nployu1ent of 
said Elmanuel Dreyfus, so that said judg1ne11t is not 
supported by s.pecific findings of fact ,vhich rr1ay 
be s.ubn1itted to and considered bv a court of re-

20 

30 

t./ 

vie,v." 
Counsel of prosecutor in their brief~ say: "'l,lie 

principal questio11 involved is. as to ,vhether the 
'detern1ination' or order of the Co1nn1on Pleas 
Judge, giving ju,dgn1ent in accordance ,Yith the la,v 
la.id do,vn · by the Court of Errors and Ap ,peals as 
to ,vhat _specifie findings of fact are required. ·'' 

Other questions are . raised ·b-y the recent trial, hut 
plaintiff in certiorari rests upon one point. 

T1here is no merit in the contention of counsel for 
p,rosecutor that the "deter1niination" of the judge of 
the Court of Common Pleas rr1ust be supported by 
the specific findings of such facts as n1ay be sub-
mitted to and considered by the c·ourt of l{evie,v, as 
sustaining such •deter1nin.ation. 

Prosecutor relies upon Du .nneir;:a.Zd vs. -S'teer8, 
Jn .c., 89 N. J. L., 601, decided a.t the June terin, 
1916, of the Court of Errors and Appeals., .. ,vhich 
court held that to warrant a recovery under sec-
tion 2 of the vVorkmen's Compensation Act (P. Tl. 
1911, p. 134, as a.me:nded b,y P. L. 1913, p. 302) 
from an employer for the death of an employee, it 
must ap ·p·ear, among other things, that the emp1oy-
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ee's ·death ,vas caused by (a) .an accident (b) aris-
in .g out of ( c) and in the course of his employmient, 
and all the essential facts. 1nust be found by _ the 
trial judg~, an ,d must be contained . in his writ'ten 
deterrnination. .~ 

In the first place, it must be borne in mind that 
at the time of the decision referred to, the Court of10 
{Jo1n111on Pleas~ had original jurisdiction of this 
class of cases. 

Section 2'01 of the statute of 1913, ,page 308, whieh 
'la,v ,vas. in force at the time Dun,new 1a,ld: vs. S'teers) 
Inc.) su,pra,) ,vas . decided, provided : "At the time 

· :fixed for hearing, or any adjournment thereof, said 
ju,dge shall hear sueh witnesses/' etc., "a .n-d in a 
surnmary n1anner decide the n1.erits of the · contro-
versy. ~rhis deter1nina.tion shall be filed in ,vriting 
,vith the Clerk of the ·Com1mon Pleas Court, anct 20 

:i 

judg1nent shall be entered thereon in the same 
1uanner as in ca uses tried in · the c·ourt of Comn1on 
l)leas, and shall contain a staternent of fact as .de-
ter1nine ·d lJy said judge." 

The Court of Co1nmon Pleas no longer has origi-
nal jurisdiction of' vV ork .men' s Coin pensation cases. 
In that respect it has ·been sup 1planted by the vVork-
111en's Con1pensation Bureau, P. L. 1918, chapter 
149 JJia0 ·e 42'9 as an1ended by P. L. 1921 Chapter 

' 
0 

' ' :3 0 ', 229. · , 

Section 19. of the amended act, at page 735, re-
la ting to ap ,peal frorn v\T orkn1en's Con1:pensation 
J~ureau to the Court of Con11non Pleas, provides: 
'"l"he trial of such appeal shall be based exclusively 
upon the transc.ript of the record and testi1noJ1y 
and at the tirne fixed for hearing, argu1nent 1nay 
he p,resented by each side, to the sa~.d judge, ·,rho 
shall in a s.umn1ary manner •decide the n1erits of 
tlie controversy, and the jn<lgn1e11t of the court of 4 O 
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(Jon11non Pleas on any such apveal shall he eon-
cl usive and binding." 

The instant ·case in its circu1ns.tances, in regard 
to the legal situation, i~ similar to what appeared 
in Ch.a,rloclc vs. M. ·T1V.~ I{ellogg (} o.) 132 Atl. page 
297, and ,vhere the point relied on by the · prosecu-
tor is like unto the 011e under eonsideratio11 here, 
and therefore that case is controlling · upon · this 
court. 

In the last cited case, like here, the finding of 
the Court of Comm 1on Pleas ,vas "that the peti-
tioner's injury arose out Q.f and in the ·course of . 
his, employ .ment." 

It ,vas there held that if there is any evidence in 
support of the finding of. the com1non pleas judg ·e, 
this findi11g is _ conclusive on the · Supreme Court. 

vVe find testimony in the case ,vhich tends to 
t., 

support the · finding of the comn1on pleas court, and 
therefore, its judgment is affirmed, ,vith co·sts. 
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Entered June 25, 1928. 

No. 205 October Tern1, 1927. 

ENIA.NUEI.1 DREYFUS, 
' Petitioner-JJef en.cla,n-t in 

Oerti -orari ) 

V'S. 

r~u'rZ C0:\1PANY, INC. 

Prosec1,i.tor. 

On ()crtiurari. 

llu.Ze for 
~J u.clg rn ent. 

10 

The Court having inspected the proceedings re-
~urned ,vi th the certiorari in this cause, and the 2 0 
1·easons assigned for affirn1ance, and having con-
sidered the briefs of counsel thereon do Order that 
the finding of the Comn1!on Jlleas Court in the above 
case be and the san1e hereby is affirn1ed ,vith costs 
in favor of' E1nanueI Dreyfus, Petitioner-Defendant 
in Certiorari, and against Lutz Co., a corp -oration, 
Defendant-Plaintiff in C'ertiorari, and the record 
be remitte ·d to the Court below to be p1rocee ·ded ,vith 
according to law and the ,pra .cti~e of said Court. 

Entered June 25th, 1928, on motion of, 
CAR.L vVEIT 1Z, 

Of Counsel. 
l\f ERVIN HE :RZF 'E:LD, 

Attor 'n.ey of Petition .er-Defendant in 
o ·ertior'a.ri. 

30 

40 
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N :oitioe o1 i l p pea1l ( Grou :n,d.s Sta ,ted) 
· (Grounds Stated) 

Filed , July 18, 1928. 

N·EW JER ,SEY E,UPRE ·ME COURT 

10 E ::1\,IANUEL DREYFUS, 
Petitioner-Def en,d:a.n.t in 

Certiorari) 
Respo1ident. 

v1s. 
Notice of 
Appea ,l. 

20 

30 , 

Ll JTZ C·o., a corporation, 
Def en.clant•-Prosecu.t'or ih 

Certiora iri) 
A.ppe{lant. 

To Lfttauer & Herzfeld, Attorneys of Petitioner 
-Defendant in ·Certiorari-Respondent, Carl vVeitz, 
of counsel, or ,vhom it may concern. 
Gentlemen: 

Please Take Notice that the defendant, prosecu-
tor in certiorari, a p-peals to the N e,v J e1·sey (;on 1·t 
of Errors a:nd Ap:peals from the whole of the j11dg-
1ne11t entered in this- cause, upon the follo,ving 
grounds;: 

1. Because the judgment of the Ne,v Jersey 
Sup 1reme Court affirmed the order, deter1nination 
and ju •dg·m1e·nt of the Com,1non Pleas -Court of Hud-
son Co:unty entered in this cause, ,vhereas the sai<l 
order, determination and judg1nent should ha,-e 
been set aside and reversed for the f ollo,ving rea-
son: 

Because the said .order ( or determination) does 
not state in detail the scope of the · employn1ent of · 
the petitioner Emanuel Dreyfus, and does not state 

• 
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in detail the nature of the accide ,nt, but merely 
states the judge's conclusion that the injury was by 
accident arising out of and in the co11rse of the 
en1ployn1ent of said E1n1anuel Dreyfus, so that said 
ju,dgnJent is not sup -ported by specific findings of 
facts ,vhich 111ay be submitted to and considered 
by a court of review. 1 o 

I{Er,LOGG & CHANCE, 
A_ttorn -ey's of Defenda .nt-Prose-

c1,ttor in Certiorari') 
Appella .nt. 

Endorsed. 

Service of a cop,y of the ,vithin Notice of App~al 
is hereby ackno,Yleclged this 16th day of July, 192·s. 20 

~if ERVIN HER ,ZFEI~D, 
1.lttoff'ney for E11ia.11/tt,el JJreyfus. 

3() 

40 
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New Jersey Court of Errors and Appeals 
E :l\1ANUE 1L DREYF 1US) 

J>etitiorier-Def en 1da,nt in 
0 ertiora,ri-R .espoffi.d'ent 

vs. 
Lu~rz Co._, a corp ,oration, 

Defenida.nt-Proseeutor i·ni 
Cerrtiot],-Appellwnt. 

Ori Appeal 
t rorn,. ~uprerne 
Ooiirt 

This ap 1peal is.. fro1n a. judgment of the Supren1e 
Court in a workmen's compensation case. 

T1he "\Vorkn1en's (lo1np,ensation Bureau dis1nissed 
a petition for compensatio11. The workn1an a.p,peal-
ed to the Hudson Common Pleas which reversed 
the : .action of the Compensation Bureau .dis1nissing 
the petition and n1ade a determination (p·age ~) 32.. 
awarding compensation. The emp 1loyer took the 
matter to the Sup,rem~· Court by certiorari. The 
)Sup1reme Court affirmed the Hudson Con1111on 
Pleas. . Fro1n that a.ffirmance the prese ·nt appeal i~ 
taken. 

Stated ·briefly, the question involved 011 the cer-
tiorari and in this appeal is ,vhether the · "deter1nin-
a.tion" or order of the ;Con1mon Pleas Judge, giving 
ju·dg1nent, is in acco1·dance ,v1ith law as to · ,vhat 
findings. of fact are required. In general the con-
tention of the ap 1pelant is that the Comn1on Pleas 
Jud .ge's. · ,det~rmination is insufficient because it 
does not contain specific p.nding of facts ,vhich 
may _be submitted to and considered by a court of 

· review. Ap,pellant contend ·s: this is. necessary be-

• 
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cause the law : of the law relating to summary pro-
ceedings (in ,vhich cate :gory workmen's compensa-
tion proceedings belo11g) . 

/ 
FACTS 

The determination of the I-Iudson Co1111non Pleas 
is entitled "or ,der" and ap 1pears .at page 32. In 
that determination there is. nothing stated as to 
the details of what the workma.n was doing wl1e11 
hurt, ,vhat his duties ,vere or ho,v he g'ot l1is, injury. 
The first paragraph recites that Emanuel Dreyfus 
"was injured in an accident arising out of and in 
the course of his employn1ent." · An.d the third 
p,a~a.grap,h s:a.ys. "being of the opinion th~t the in-
jury complained of b·y the petitioner was caused by 
an accident arising out of ·and in the course of hiR 
emp,loyment." 

That the ,determination is in such general for1n 
is in our belief the only material and proper fact 
for the consideration of tl1e court in deciding this 
matter. 

That the court n1ay how:ever be informed of the 
general 1nanner in ,vhich the petitioner was injured 
we may say he: cut his. han·d on a sa,v· while cutting 
some sticks and ,Ye refer to the determination by 
the Workmen's Compensation Bureau dismissing 
the petition, whicl1 ap ,pears at page 29. 

"T'hat cl1tting the wood was in no ,vay necessary 
or useful for the job that Mr. Dreyfus ,vas to do 
with it", an ·d "that the petitioner deviated frou1 . 

• his regular emp,loyment doing an act which ,vas 
totally unnecessary and useless for the· accon1plish-
ment. of his duties." 

The extent of the injury ,vas conceded. If the 
workman were entitled to anything there would 
be no controversy on the · score of the amount 
awarded. 
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GR0 1UN.DS OF APP'.EAL. · 

The groun·d of ap 1peal stated by the ap,pellant is 
as f ollow 1s :-

Because the judgment of the New Jersey Sup,-
reme Court affirmed the orjder, determination and 

.· judg1nent of the Com:mon Pleas Court of Hudson 
County entered in this , cause, whereas the said 
order, · determination and judgment should have 
been .set aside and re:versed for the following 
reason: 

"Because the said order ( or •determination) does 
not state in detail the scope of the employment of 
the · petitioner Emanuel Dreyfus, a.n.d does- not 
state in ·detail the nature of the· accident, but mere-
ly states the ju,dge's conclusion that the injury was 
by accident arising out of and· in the course of the 
employment of said Emanuel Dreyfus, so that said 
Judgment is not sup,ported :br sp 1ecific :findings of . 
facts which ma.y be sub•mitted to and considered 
by a court of review." 

POIN!T· OlF A1P'PE :L:LANT. 

~rI-IE SUPREME COURT ER,RE·D IN AI?-
l?I.RIMING TH:E· D1ET!E,RiMINA'.T'ION: OJ? TIIE 
1HUD1S101N C0 1M;l\10N PLEAS .BE1CAU.SE THE 1 

· DETEIR11VIINATI10,N SO AFFIR.MED' IS NOT'' 
:SUPP0 1R~['EiD BY T;HE SP 'ECIFIC FINDING 
OI~., SU,CH FA ·C·T'S AS il\lIAY BE SU:BMITTED 
TO AND CO·N1SIDER,EjD BY TIHEr CiOU·RT OT~.,. 
R.EVIElWAS · JUS'TIF ·YING SUC 1H: ·DETERMIN-
A'l,IO·N. 
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AR.GUMENT. 

· 'I'~here .are cases involving compensation p,roceed-
ings before the institution of the ~Vorkme:n's 1Co111-
pe·nsation Bureau, ,vkich held that the judgment 
in every p-hase sh(?llld be sup 1pi0rted by a specific 
finding of facts ,vhich may be submitted to and 
considered by a court of review, so the legality of 
the a,vard upon the facts foun •d may be p,assed 
upon. 

Lorng vs Berge 1n. Coni.rrvon P'lea,s) 84 N. J. I,. 
, 117; N-ew1 Y orf'lt Ship , J]uildi -n.g· Co. vs. Bucha .n.-

a.ri). 84 N. J. L. 543; Di:skon . vs.. Bubb) 88 N. J.-
L. 513; ··nitnn ,eioa.Zd: vs. Steers) 89 N. ~I. L. 601.. 

These cases hold that the law! require ·d' the Court 
of Common P1J.eas to do more tha .n state conclusio11s 
of laJV; it should state the facts found so the court 
1nay pass on the correctness of the conclusions. 

The last rnentione·d case clearly sl10,vs that [he 
function of the S11pren1e Court is. not to exa1nine 
the evidence returned for the : p,urpo ,se· of detern1i11-
ing ,vhether it ,vould be p,ossible for the trial judge 
to find evidence upon ,v·hich to base a concl1_1~ion 
(see page 602 of the rep ,ort, at line 2,6). The pro-
cedure: by the Supreme Court re ·ceived tl1e co11-
demilation of the: Court of Errors -and 1\p,peals i11 
the following language: -

"VVe think the Supreme Court shoul<1 11ot 
have entered upon that investigatio11. ·, 1,Then 
it ap -peared that there had been no finding 
respecting these · essential facts ·by the trial 
ju ,dge the S,up ,reme Court should have: se11t 
the case b,ack for a new trial an ·d proper de·-
termination of facts, either upon the present 
evidence or upon such as the p,arties see fit to 
p 1ut in. The reason why such a course should 
·ha.ve been adop ,te,d ap ,pears from a considera-



tion of the p 1roper function of the Sup ,re1ne 
Court ·upo·n revie,v of s11ch a proceeding. The 
right to revie,v is. limited to questions of la,v. 
Ba.nister vs. I(riger) 84 N. J. L.) 30. 

The evidence in the trial court which ,vas 
sent up is- no s.u:bstitute for the fin.ding of 
facts as required by the statute." 

r_I'he Sup,ren1e Court in tl1e present case in ans,ver 
to the foregoing argument said that the legal situa-
tion here iS: similar to that ap,pearing in Oh.arloclc 
vs. J.11. l;ll. l(ellogg · C'o.) 132 A.tl. 297 ,vhere the point 
reiie ·d upo -n ,Vias like that n1ade in this case·, .an·fl 
that in this. case, the p,revious Sup ,re ·n1e Court de-
cision ,vas con trolling u p,011 that court. ~l"he· . 
Supren1e Court in the present case further spo~~e 
of the fact that the Dii.n,new1alcl vs. Steers ease "ras 

·• decided 1,vhen th.e court of Co1nanon Pleas had 
original jurisdiction. It referred to the sup•plant-
ing by the vVorkmen's Co·mp-ensation Bureau of 
the original juris.diction of the Comn1on Pleas 
Court and of •differences or the provisions of the 
t,vo statutes. 

·,1\T e conter1d that it is irnn1ate:ria.l that the p-res-
ent jurisdiction of the Comn1on Pleas Court is 11ot 
original. It is not bound by findings of the ,,rork-

. 111en's Co1np,ensation I111reau. It -decides for itse1f. 
Under the former p,rocedure the · ,vorkn1en's co111-
pensation p,roceeding ,vas. a su111mary proeeedi:n~ 
so far as the (Jon1.111.on Pleas Court ,vas concerned. 

Ringif)a,lt 1~in.oleuni. l\ 7 orks vs. 1-'iquor 89 'J\7. 
,J. /~,. 452•; Erie R;. R. vs. Calloioa.y, 102 1ltl 887. 

An.d the p·roce·e·ding before· the Co111111on lJ]eas 
Court no,v is a surnmary proceeding as ,Yill appear 
fro1n Section 19 of Chapter 149 of the la,Ys of 1918, 
as a.1nended by P. I". 1921, chapter 229. s ·eetion 
1.9 of the · a1nended act at p·age 735 speHking of the 
app,eal in the Con11non Pleas p,rovides "the trial of 

• 

\ 



such a.p,p,eal shall be based exclusively upon the 
transcrip ,t of the record and testimony and at the 
time fixed for hearing argument 1nay be prese11ted 
by each side, to the sai5} judge, ,vho shall in a sum-
1n:ary m:anner decide the n1erits of the controversy, 
.and the judgment of the court of Con1111on _Pleas 
on any such a.p1peal shall be conclusive and bind-
ing. ' It ,v~ll be noted that this statute expressly 
indicates that the · proceeding in the ,Co1nmon Jl]eas 
is still a su1nmary proceeding. 

Being a sum!mary proceeding it is subject to 
the rule laid ,down in a long line of established pre-
cedents, that the record in summary p,roceedings 
must show everything essential to the legal validity 
of the judge's. determination. For instance in 
Eliza.beth , vs. Oen.tral R. Il. 6.6 N. J. L. 56'8, on a 
certiorari to a p;olice court conviction it ,vas held 
that the p·roceeding being of a summary nature the 
conviction, ,vhich is the equivalent of the deter1nin-
ation in the p,resent case, must recite the facts. 
necessary to sho,v a legal conviction. Other cases 
to the s.a1ne effect are Jersey City vs. Neihait,s) 6ti 
N . J . .IJ. 5:54; Asbury ' Pa.rk. vs. Leighton ,) 69 N. J. 11. 
559; and Espin .g· vs. Elizabeth, Society P'. 0. 0. 79 
1N. J. L. 357 in · w·hich case at page 359 is the follo,v-
• 1ng:-

"This. record is radically ,defective. It has 
·been settled in this state by a Jong · line of 
cases based on esta :blis.hed English prerPdt~·r1ts, 
that the record in summary proceedi11gs 1nust 
show, among other things-, the offense charged, 
and not only t}1e na1ne~. of the ,vitnesses, but 
the substance of the testimony that the re-
vie,ving court, in case of a revie,v rnay be able 
to judge of its sufficie·ncy. Of these decisions 
some that are es.piecia1ly ap·plicable are : Keeler 
VS'. JJ!l.illed·gej 4 za.b. 142-; l{uck vs. l)an ,.,zen-
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backer) 8 17 rooni. 359; .Jj.yons vs. Spra.tf ord_, 14 
Id .. 3-76 ( citing English ca.ses) ; Pell vs. N eic-
ark) 20 Id. 594; H oeberg vs. N Id. 617; 
Sa.Zter vs.. Ba.yo1in.e) 30 Icl. 12,8; J(olb vs. Boon-
ton,) 35 Id. 163." 

In vie,v of the foregoing authorities relative to 
sun1n1ary p!roceedings it seen1s clear that 110 
special p,rovision _ ,vas necessary in the act creating 
the vVorkme:n's: Compensation Bureau to require 
the judge's determination to contain a staten1ent 
of the facts he found. In other ,vords, that ,vas a 
requisite of the record in a sum1nary p•rocee:di11g. 
It is. true that the original work1nen's compensation 
la,v ,vhich was. in force at the tin1e Dunn .eioa.Zcl vs. 
S'teers sup ,ra ,vas decided, p,rovided that the · de-
tern1ination shall contain a staternent of facts as 
dete1·111ined by the said judge. But ,Ye contend 
that the established rule : relating · to su1n1nary pro-
ceedings 1nade such provision n1ere surp1usage an.d 
that the legislature · in drafting the con1plete 1·e-
visory statute creating the vVork1nen's (Jon1p,ensa-
tion Bureau recognizing that such a clause as to a 
sun1111ary proceeding ,vas. surplusage, left it out. 
In this connection it 1nust be remen1bered that the 
change of p,rocedure ,vas not accon1p,lished hy the 
rnere amen -dment of a paragrap ,h of the old act. 
A con1piete ne,v act ,vas enacted. The fact ihat 
this court in IJu,1ineu;1a.Zd vs. Steers ref erred to the 
statute then in existence is. clearly no indication o-f 
any intention of overruling the long line of p1re,ce·-
dents holding that in s111n1nary proceedings th(~ 
·deter1nination should find the facts. 

It is not denied that "~here there is a. finding of 
fact hy the Con11non Pleas Judge his finding should 
he co11clusive if supported b;\ hit ny evidence, an<l 
that ,vhere the point is raised "a fin.ding of fact is 
unsupp 1orted by any evidence, the Supre111e (;onrt 
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on certiorari may search the record to see if there 
is any evidence supporting the fin·ding. The ap-
p,ellants point is different. It is that in this case 
there is no proper fµ(ding of fact stated in the 
record. 

In _Brya.rit) Aclrn/x vs. Flss ·ell) 84 -}l. ~J. l~.) 72, the 
f ourtl1 syllabus is as f ollo,vs : 

"4. The question ,vhether or not a11 injury 
to an employee is an 'accident' within the pur-
vie,v of section 2 of the E1nployers' J.ja :bility 
Act' of 1911. ) Pa1npl1. L., p. 134, ch. 95), is 
a 1nixed one of la,v an .d fact. vVhen ap,plied 
to ascertained facts-, it is a questio11 of la,v." 

Sm.ith . vs. Corson, 8'7 N. J. L.) 118, at p·age 119, 
states . as f ollo,v~ :-

"vVhether death ,vas b•y accident arising out 
of and in the course of en1·p,loyment presents 
a 1nixed question of la,v and fact." 

\Vhile there ,vas no death · in this case obvidusly 
. 

the s-ame p,rinciple ap ,plies to an. i11jury case. 
vVe challenge the · court or anyb ·ody to telr fro111 

the determination ( or order as it is entitled), of 
the Common Pleas Court (p,age 29) ,vhat ,vere the 
.ascertained facts fro1n ,vhich the Con1n1on I)lc-r,s 
Judge reached his conclusion. T-here is no ,vay for 
the court to tell from that •determination or order, 
W)hat ,vitnesses the Co1nmon Ple·as J u·dge· believed 
or ,vhat he conceived to be the facts. involved. Ac-
cordingly the record in this summary proceedi11g 
did not sho,v on its face the facts . essential to the 
validity of a conclusion that there ,vas an injury 
b·y accident arising out of and in the course of the 
employment. It not ap 1pearing frorn ,vhat found 
facts the Common ·Pleas judge reasoned or that he 
found any facts, or what inferences he dre,v, or 
,vhether he drew any inferences, to reach this con-

' 
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clusion, there was no legal way for the S11pre111e 
Court to have p1assecl upon the correctness of his 
-deter1nination. The Sup 1ren1e Court is not legally 
:burdene·d ,vith the .duty of s11rmising ,vhat facts 
the Con1Jmon Pleas judge had in mind an·d going 
in to the testimony to see if · there · was evide11ce 

t., ' 

,vhich could lead to the concl11sio11 n1ade hy the 
()0111111on Pleas. As there is no such fi11di11g of 
facts stated in tl1e Co1nmon Pleas ,detern1inatio11 
as the la,v requires, the Sup 1re ,me Court erred i11 
affirming' the , C~on1mon Pleas judg :ment. No ":-•here 
in this record -did anybody set dow:n specific find-
ings of facts sho,ving Iia :bility. ~Phe· Co111pensation 
Bureau specifically found facts s110,ving no liabil-
ity_; either the c ·om1non Pleas j11dge foun -d no facts 
_or some facts- that he foun .d, b-ut did not state · in 
his deter111ination, and by some inference ,vhich 
he did not state in his determination or no in-
,ference, reached the conclusion that there vfas 
liability. The Supren1e Court affir1ne,d the con-
clusion of the Co1n111on 1~1eas fro1n his. undisclosed 
pren1ises .and its action in so •doing _ was error. 
There should he a re·versal of the· ju ,dg'ment of the 

-: 

Supreme ·Court. 

Respectfull~y s.u b,1ni tted, 

KELI10GG & CHANCE, 
Attorn -ey's of Ap ,pellant. 
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ElVIANUE :L DRE :YF 'US, 

Petitioner-Def en-da-nt in . 
C ertiora ,ri-Res pon,d,en t 

vs. 
r~1Jrrz, Co., a corporation, 

IJef enda .n,t-P ·rosecu -tor in 
C'erti.orari-Appellant. 

On A.ppe:al 
f rorn Su ,pren1e 
Court 

· APPELLANT ''S RE :1PLY BRIE :F 

In refutation ,ve first show the error in the a:rgu-
1nent of counsel for Dreyfus that the rule invoked 
by ap ·pellant requirin ,g the determination in a sum-
1nary proceeding to state fin.dings of fact, applies 
only in penal cases. For this idea he cites no -de-
cision that says it. The contention is largely 
based upon the fact that cases cited at page 6 in ap ,-
pellant's n1ain brief involve sun1,mary convictions 
for violatio11 of ordinances. He also refers to 
Orange vs. l\1cGonnell, 71 N. J. L., 418, which reeog '-
nites that the rule applies in penal statute and 

. ordinance cases., but ~Thich does not deny it applies 
in other sun1mary proceedin .gs. 

If it is sug ·gested that only p-enal cases involve 
sum1nary .proceedings, the language of the · Work-
1nen's Co1npensation Bureau statute . quoted at 
p,ages 5 and 6 of our n1ain brief s.hows other,vise 
as to the ap•peal from the Compensation Burea .u 
to the Qom1non Pleas C'ourt. So does Phillips vs. · 
Phillips, 8 N. J . L., 122, in ,vhich it is said that 
",vhere a court of ancient common law jurisdiction 
is by some law authorized tq act . differently from 
the co1nmon law m1ode it iS: called a sumn1ary p,ro-
ceeding." Of course .the Workmen 's Compensation 

I 
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proceedin.g is not according · to the course of the 
Common La .w. 

R 1ingwalt I-1in.ole·um Works: vs. Liquor, 89 N. J. 
L., 452. / 

Bauer v-s. Common Pleas, 88 N. J. L., 128, 131. 
The best answer to respondent's contention, an•d 

a sup •p-ort of a,ppellant's argument that facts must 
be stated in the -deterinination of . compensation 
appeals, is the fact that the Common Pleas court 
sitting in a Workmen's Compensation appeal -does 
not exercise a general or even a limited jurisdiction, 
but is a tribunal exercising a special jurisdiction 
as defined in Den vs. Hammel, 18 N. J. L., 73, at 
79. That case clearly re·cog·nizes that such a tri-
bunal may be one· "already existing for g·eneral pur-
poses." In other words, while the Comn1on Pleas 
C'ourt, in an ordinary action at la,v n1ay possibly 
exercise a general jurisdiction ( Sonzogni vs. San-
severe, 142 At.I., 417), tho11gh the N. J. Constitu-
tion indicates it is an ainferi:or') court, it exercises 
a special jurisdiction, in a s,pecial statutory sum-
n1ary proceeding such as a Workmen's Compensa-
tion case. This vie·vv is in accord with what is said 
in 15 C. J. 719 as follo" TS : 

"Courts of general jurisdiction n1ay have sp,e-
cia~ statutory jurisdiction in certain matters, 
and in such cases their •decisions are treated 
the same as the -decisions of courts of sp-ecial 
jurisdiction ." 

Ca,lki ,ns vs.. Ca.Zki,ns) 2·29 Ill., 68; 82 N. E., 
242. 

It is nee·dless to state all the other illustrative 
cases collected in the West Publishing Co. key 
number Digests 11nder the Title "Courts," para-
graphs 26 and 33. Reference to two touching work-
n1an's con1pensation p1roceedings should suffice. 

In Texas :ID.n1p. L1ab. Ins. Co. vs. Nelson (Tex.), 
292 S. vV., 651, the 8th syllabus is: 
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"A court of general jurisdiction acting · un-
der special po,ver wholly de·rived fron1 a legis-
lative act, cannot act beyo11d .the powers thus 
granted, an•d no presun1ption can be in ·dulged 
in favor of such jurisdiction, but the record 
itself must dis.close all essential facts." 

In Central Ill. Pub. Service Co. vs. Industrial 
Co1nn1ission (Ill.), 127 N. E., 80, the 1st syllabus is: 

"While circuit courts are courts of general 
jurisdiction, yet where they have special juris-
diction conferred upon then1 by,. statl1te, as- the 
v\1orkmen's C·ompensation Act, proceedings 
and judgment under such acts are treated as 
proceedings and judgments of courts of special 

· juris-diction." 

Tl1e importance of this distinction is that a tri-
bunal in the exercise of a general jurisdiction is not 
obliged to state the facts, while one exercising a 
special jurisdiction must do so, because . in such a 
case there is no presu1nption or inten ·dment in favor 
of the validity of the deter1niriation. See also 
Plume vs. Howard Savings: lnstitt1t:ion, · 46 N. J. L., 
211, 229, and Boyle 1Js. Van S.plinter, 101 N. J. L., 
92.· 

Thus the question determinative · of the need of 
a finding of facts is not, as suggested for preyfus, 
,vhether the matter is penal or ·~ivil, but whether 
the jurisdiction exercised is general or a s:pecial 
one, for example like that in~ · Workn1en's: Compen-

. sation ap ,peal to the Con1n1on Pleas .. 
Other matters t1rge·d for resp 1ondent, need little, 

if any, reply. 
The reference to a reported Supreme Court case 

Charlock 1J'S. Kellogg, as dispositive of this appeal 
·cannot be taken seriously. The decision on one 
point involved in that ease wa.s held by the · Supreme 

' Court controlling u.p•on it in the ·de·cision now ap-
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_,peale ·d. Obviously that decision is no more con-
trolling in this court than the one appealed fron1. 
The resp 1on·dent's argument amot1nts to saying the 
appeal should be, disn1i~ed because the Supre111e 
Court ·decided as it did. 

The quotation of the Charlock-I(ellog ·g case on 
pag 'e 6 of the a.ppellee's brief that a finding of fact · 
is conclusive if supported by any evidence· and 
Point II on p·age· 8 of his birief to the same effect, 
relate to a n1atter not an issue. Appellant's ob1jee-
tion is that the C1omn1on Pleas determinatior1 does 
not state a "finding of fact." No st1ch finding· of 
fact being stated there is nothing to be sup ,portefl. 

In ans"V\rer to ap,pellant's arg·ument (pa .ge 8 of 
our n1ain brief) that neither the · eour~ nor a11ybody 
can tell fron1 the Co1nn1on Pleas determination from 
,vhat facts, ,vas reached the conclt1sion of liability, 
Dreyfus's counsel says, in substance, that the Char-
lock case held the appeal in the · Common Pleas a 
trial de novo and that prosecutor's contention in 
that case to the co11trary ,vas not ,vell founded. ·· 
That is no responsive ans,ver. · The fact that the 
appeal in the · Con1mon Pleas, is. a trial de novo 
contrary t<:) the contention of a prosecutor in an-
other case, is no state1nent in this record of any 
pre1nise fron1 which the judge' ·s conclusion of lia-
bility in the : ,pres~ ·nt case cot1ld follow. A:pp,ellant 
is not ·denying here that the ap ,peal is a trial •de 
novo. l~eally that it is should en1phasize the need 
for a staten1e11t of facts fot1nd at such de novo trial. 

:b_,inally the reference to the · diff'erence bet,veen 
the vVorkmen's Compensation Burea .t1 Statute an -d 
the original Con1pensation Act was anticipated on 
page 7 of our .main brief. As pointed ot1t there and 
above, the , determination must sho,v facts, due to 
the proceeding being a summary one under a statute 
givin .g a special jurisdiction, as distir1guished from 
a general jurisdiction . The provisior1 of the orig-
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inal statute saying facts should be state ·d in the 
determination, being only · surplusage declaratory 
of the la,v already ap ;plicable to summary proceed-
ings, was omitted from the · later s:tatute. · Its omis-
sion does not change the distinction between spe-
cial and general jurisdiction and the incidents to 
them respectively. 

l~or these reasons and those · in the main brief 
there should be a reversal of the Supreme Court 
decision which affirmed the defective determina-
tion of the Hudson Common Pleas. 

Respectfully su:bmitted, 

KELLO lGG & CHANCE, 
Attorneys for an.d of Oo1l,n,sel 

toitli , J._4-ppe!lla,n.t. 
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New Jersey Court of Errors and Appeals 

EMANUE 1L DREYFUS_, 
Petitioner-Defenda11t in 

Certiorari-Respondent, 

v. 

LUTZ Co._, a corporation, 
Defendant- P·rosecutor in 

Certiorari-Appellant. 

On Ap,peal 
fro •m Supren1e 
Court. 

BRIE;F F 10 1R E 1MA ,NUE 'L DR ,EY ,FUS, 
APP!ELLEE. 

ThiSi case originally was an action commenced 
by Eman·uel Dreyfus,- now appellee, in the Work-
men's Compensation Bureau, wherein the said 
Workmen's C:Ompensation Bureau dismissed the 
petition for compensation. The · said workman 
thereupon appealed to the Huds 1on County Court 
of Common Pleas, which court reversed the action 
of the W orkn1en's Compensation Bureau and made 
a Determination in favor of the workman. The 
Determination by the Judge of the C,ommon Pleas 
Co1urt (p. 32) forms. the basis of the entire con-
troversy in this case. Tl1ereupon the employer 
took: the matter by certiorari to the Supreme Court, 
which court affirmed the decision in favor of the 
workman by the Hudson Common Pleas, from 
which affirmance the present appea~ is t:ak:en. 

Briefly, the · contention of the appellant as we 
understand it, is this: Appellant clain1s that thP 
law relating to summary proceedings (in which 
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category Workmen's C'Ompensation proceedings 
belong) requires a specific finding of facts by the 
Judge and cites a num .ber of c;Y3es which appellant 
claims sustains its position, and since the Deter-
mination by the Common Pleas Judge did not con-
tain specific finding of fact, the judgment of the 
Supreme Court affirming the Common Pleas. ,Court 
should be reversed. 

We shall attempt to sho"r by this brief that all 
cases cited b.y th_e appellant, tending to sustain this 
view without exception are summary con.v·iotions 
before inferior magistrates or police judges, on 
penal statutes or ordinances wherein the persons 
affected are subject to fine or imprisonment, a:Q-d 
are not intended to affect cases. involving civil 
jurisdiction. 

We shall further attempt to show that by a 
reasonable construction of the statute governing 
this case there is no obligation upon the Judge of 
the Common Pleas Court to mak:e a specific finding 
of fact and we shall finally show that by a reported 
case in this jurisdiction the Determination in the 
case sub judice is proper and legal. 

The 1Supre ·1ne c :ou .rt di .d not err in 
affirllling t .he , De ·ter:m,i .na ,tion . of t .he 
Co1n1non Pleas Judge, because, the 
De :terKnina .tion wa,s not su :pip,or'ted by 
the specific :findi .ng ·s of s 1uch f a 1ct ;s· as 
D1ay be 1 subinitt .e ,d t ,o and con1s,ide1red 
by the , c .o:ur ,t of Revie ,w a ,s jus .tifyin .g 
such Det ,erm.ina .tlon .. 

Appellant assumes. two lines. of attack in its 
brief, and we shall answer them in the order that 
they appear. 
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Appella .nt's first contention is: ·That the courts 
of this: State have held by judicial constructi on, 
that the C'ourt of Common Pleas in W orkm.en's 
Compensation cases must state specific findings ,of 
fact in its Dete1·mination and cit es the following 
cases: 

Long v. Bergen Common Pleas, 84 N. J. 
L. 117; 

New York Ship Building Co. v. Buchanan, 
84 N. J. L. 543; 

Disk:on. v. Bubb, 88 N. J. L. 515-; 
Dunnewald v. s ~t.eers, 89 N. J. L. 601. 

To this we ans.wer that at the time of the deci .. 
sions referred to, the Court of Common Pleas had 
,original jurisdiction of this class of cases. 

Section 20 of the statute of 1913, page 308, which 
law was in force at the time Dunne-wald v. Steers, 
Inc., sii.pra, and the other cases above cited were 
decided, provided: "At the time fixed for hearing 
or any adj-ournment thereof, said judge s.hall hear 
such witnesses," etc., "and in a summary manner 
decide the merits of the co-ntroversy. This deter-
mination shall be filed in writing with the ·Clerlr of 
the Common Pleas: ,Court _, and judgment shall be 
entered thereon in t .he same manner as in causes 
tried in the c :ourt of Common Pleas, AND SHAL ·L· 
CONTAIN A STATEMENT OF FACTS AS DE-
TERMINED BY SAID JUDGE." 

The Court .of Com1non Pleas no longer has origi-
nal jurisdiction of Workmen's Compensation cases. 
In that respect it has been s11pplanted b,y the Work .-
men's Compensation Bureau, P. L. 1918, chapter 
149, page 429, as amended by P. L. 1921, chapter 
229. 

Section 19 of the .amended act, at ·.page 735, re-
lating to appeal from Workmen's Compensation 
Bureau to the Court of Ciommon Pleas, provides .: 
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"The trial of such appeal shall be-based exclusively 
upon the transcript of the record and testimony 
and at the time fixed for hearing, argument may 
be presented by each side, to i he said judge, who 
shall in a s1t 1mmary manner decide the m.erits ,of 
the controversy, and the judgment of the Court of 
c ·ommon Pleas on any such appeal .shall be con-
clusive and binding." 

It ,vill be noted that the statute in force to-day 
does not require that the Det ,ermination s.hall con-
tain a statement of facts as determined bv said 

V 

Judge, and that the cases cited by appellant, itbi 
s·u,pra) relate to the construction of a statute which 
has been expressly repealed, and the ref ore cann<?t 
affect the controversy at bar. 

Appellant's next argument is, that since the 
proceedings in the Common Pleas Court are sum-
mary in their nature, it is subject to the rule laid 
do,vn in a long line of establish .ed precedents, that 
the record in summary proceedings must show 
everything essential to the legal validity of the 
Jl1dge's Determination and proceeds to cite a nun1-
ber of cases, set out at pages 6 and 7 of appellant's 
brief, tending to sustain this view. 

We have carefullv analvzed each of the cases so 
•J t/ 

cited by appellant, and find without exce ption that 
each and everv of said cases are SiUMMAR .Y OON-

t/ 

VICTIONS before 5nferior magistrates or police 
judges, on penal statutes or ordinance ,s wherein 
the persons affected are subject to fine· or im.prison-
ment. 

It is true that in proceedings of a criminal or 
quaBi-crimin ,al nature) the Determination of the 
Judge must recit ,e the facts necessary to show a 
legal conviction . and this has been •Set. forth with 
succinctne.s.s and clarity b·y Justice Dixon in the 
rase of Orange v. McGonnell, 71 N. J. L., 418. · 
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.. ,r he learned .J u·stice on page 419 states : 

"The manifest illegality in the proceedings 
is that they do-not eontain a statement of the 
evidence on which the cotiviction, of the defend-
ant could be lawfully based. In all actions 
before i (nf eri<Yi m.agistrates upo ·n penal 
statutes or ordin.ances, if the proceedings be 
summary, that is, without a right to trial by 
jury or an appeal, a record must be mad-e, 
sh-owing -all the requisites of a legal trial, con-
viction and judgment, and this, whether the 
action be in debt, or tresp .ass, or on mere com-
plaint. Buclr v. Danzenbacker:, 8 Vroom 359; 
Doughty v. Conover,, 13 Id. 193; Hankinson v. 
Trenton, 22 Id. 495 ; Hoe berg v. Newton, 20 
Id. 617; Salter v. Bayonne, 30 Id. 128; 
Schlacter ·v~ Stokes, 34 Id. 138." 

Upon no reas.onable hypothesis of legal reason-
ing can it be argued that the above cases relating 
to criminal or q11asi-criminal proceedings apply to 
an action, which, as Justice Kalisch in the case of 
Bal1er v. C1om1non Pleas, 88 N. J. L. 128 on page 
131 observed: 

"The proceeding (Workmen's Compensa-
tion) is neither an action upon eontract nor 
one of tort, but rather what the statute creat-
ing it makes it-th .at is, a proceeding to en-
forc~ a statutor·y duty or obligation arising 
.011t of the relation of the: parties the basis of 
·whjch is a contract, express o,r implied." 

Finally, the point in issue is not one of novel 
impression, b-ut has been adjudicated upon by the 
Supreme Court of New Jersey in the case of Char-
lock v. ~i. W. Kellogg Co., decided Ma~ch 2, 1926, 
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and reported in 4 N. J. Mi1sc. 260 and we believe 
same is disp •ositive of this case. 

In that case, as in the case at bar, the Ooi1;rt of 
Common Pleas in its Deternitr'iation did not state 
i-n, det ,ail the na.turo .of the: accidonit, bu,t m,ade a 
firiding 1 of fact to the effect . t,hat th,e: petitiorieriJ s in.-
jwryt a'(f'ose out oif and - in t.he courrse of his emp·loy-
me1it. 

It is interesting to note that in that case the 
prosecutor in certiorari raised in his second point 
the s·a.me contention that is brought up in this case 
and in exactly the same la11guage, to wit, "THAT 
THE CONC :L USIO 1N STATED BY THE CO·URT ' 
o ,F C·O1MMON PL ·EAS IN ' THE FINDING O·F 

I 

F 'ACiTS AND DETERMINATIO 1N IS NOT SUP-
POR ,T·ED · BY THE SPECIFIC' FIND 1ING OF 
S:UCH F ·AC 1T1S AS MAY BE SUBMITTED TO; 
AND CONSIDE :RED BY THE CO:URT OF RE-
VIEW AS JUSTIFYING SUCiH CO·NCLUSION.'' 

To this the Court replied at page 262 that ",ve 
likewise thinl{ th_e second point advanced by the 
prosecutor is not ,vell tak:en, THE FINDING OF · 
]

1AC•T' WAS SUFFICIENT, if the final conclusion 
reached by the. Judge of the Court of C:01nmon 
Pleas i.s justified. After a review of the evidence, 
we have reached the conclusion that tl1ere is in tl1e 
record evidence sufficient to justify the finding of 
the Court of Corn1n.on Pleas tl1at the claimant re-
ceived his injury as the result of a11 accident aris-
in ,g out of and in tl1e couriSe of his employment." 

The Supreme Court then revie,ved the facts in 
the case, and on page 264, stated, "A fi11di11g of 
facts by a Common Pleas Judge i11 a Work:me11's 
Compe11sation case is conclusive upon this court 
if there is any evidence to support it." 

Kauffel v. G. F. Pfund & Son, 97 N. J. L. 
335'; 

L·undy v. Brown & Co., 93 N. J. L. 107. 
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In answer to appellant's : final point, which ap-
pears on page 8 of its brief to the effect that they 
challenge the court or anybody to tell from th.e 
Determination ( or order as it is called) of the 
C:ommon Pleas c:ourt, page 32, what were the as-
certained facts from which the C1ommon Pleas 
Judge reached his conclusion, we state th .at the ap-
pellant fails to appreciate the tenor of the act con-
cerning ap ,peals from the Workmen's Compensa-
tion Bureau to the Common Pleas Court, and suffi-
cient answer to the same is to refer to Oharlock v. 
M. W. Kellogg Co., supra) on page 262 where the 
Supreme Ciourt states "The act, by its. terms, con-
templates a review of the evidence by the c :ourt of 
C:ommon P ileas. The act of 1918 ( Pamph. L., p. 
,429) grants a trial de nov,o in the C,ourt of C!om-
mon Pleas to the party appealing. The 1921 
a,mendment of the act (Pamph .. L:., p. 734) directs 
that the trial of such appeal ,shall be exclusively 
upon the transcript and testimony taken before the 
W ork:men's Compen .sation_ Bureau, and that the 
Judge of the Court of Common Pleas Hhall, in a 
summary manner, decide the merits: of the contro-
versy, and that the judg1nent of that court on such 
appeal shall be conclusive and bindin .g. The 011ly 
difference between the act of 1918, as amended by 
the act of 1921, is that prior to the 1921 amend-
ment the Judge of the Court of Common. Pleas 
heard the case de novo) that is, he heard the evi-
dence anew. After tl1e act of 1921 only the evidence 
taken before the Workmen's Compensation Bu.re:au 
was to be used upon an appeal. The difference in 
method provided by the 1921 a1nendment did not 
in any way alter the provision that the trial was 
to be a d.e noV 'O trial. The appeal P!'ovides a new 
mind for the consideration of the testimon _y ad-
duced. It was not intended by the legislation re-
ferred to th ,at the Ciourt of c :omn1on Pleas upon 
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the appeal sh0uld be limited merely t.o question,s 
of law as it wo11ld be if the contention of the prose-
·cutor is well founded." / 

POINT· •II o ;F AP ,P .ELLEE -. 

Where the 1 Trial Court's findings of 
fact in a proce •edin _g unde ·P Work-
m.en' C :m.pensat.ion Ac ·t are . sup-
'.porte ·d by evide 1n,ce 1

, they ar ·e con-
clusive on .a1ppeal • . 

The C1ourt of Errors and .Appeals in the case of 
Lundy v. Brown & C'o., 93 N. J. L.·469, on page 471 
held: "And wher€ a trial court's findings -of fact 
are supported by -evidence, they may not be dis '.-
turbed. .Hulley v. M.oosebrugger, 88 N. J. L·. 161; 
New York Switch an.d Crossing '. C-o. v. M.ullenb ·ach ., 
92 Id. 254." 

The Supre·me Court in the case sub judice ( p. 40 
State of the Case) stated the following: "We find 
testimony in the case which tends to support the 
finding of the Common Pleas Court, and the ref ore, 
its ju.dgment is ·affi.r1ned, with costs." 

c .oncl usion. 

Upon a construction of the statute and the cases 
hereinbefore -cited to support our contention, we 
r.espect.fully pra .y this Court that the judgment of 
the Supreme Court be affirmed. 

Respectfull .y· sub ,mitted, 

MERVIN HE 1RZFELD, 
Attorney for Emanuel Dreyfus, Appellee. 
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