STATE OF NEW JERSEY
Department of Law and Public Safety
DIVISTON OF ALCOHOLIC BEVERAGE CONTROL
NEWARK INTERNATIONAL PLAZA
U.S. Routes 1-9 (Southbound) Newark, N. J. 07114

June 2, 1980
BULLETIN 2354

TABLE OF CONTENTS

ITEM

1. HEIR, EE il. v. Degnan, EE Ei. = OPINION OF THE NEW JERSEY SUPREME
COURT, 82 N.J. 109 (February 11, 1980).

2, HEIR, et al. v. DEGNAN, et al, - ORDER OF STAY OF THE NEW JERSEY
SUPREME COURT (February 19, 1980) - DISSOILVED (March 11, 1980).

3. NOTICE TO WHOLESALERS AND DISTRIBUTORS = SALES AND USE TAX = N.J.A.C.
13:2-41.5 -~ DEFAULT AND NON-DELIVERY LISTS (March 17, 1980),

4, NOTICE TO WHOLESALRS AND SUPPLIERS - BRAND REGISTRATION AND BRF, 80~-1,
ABC (April 14, 1980),

5. NOTICE TO ISSUING AUTHORITIES =~ DUTIES AND POWERS CONCERNING RETAIL
LICENSE ISSUANCE, TRANSFER and RENEWAL (April 14, 1980).

6. NOTICE TO WHOLESALERS AND SUPPLIERS = BRAND REGISTRATION (April 23, 1980).

7. NOTICE TO WHOLESALERS AND DISTRIBUTORS =~ TRANSITION CREDIT N.J.A.C.

13:2-41.4 (May 9, 1980).




STATE OF NEW JERSEY
Department of Law and Public Safety
DIVISION OF ALCOHOLIC BEVERAGE CONITROL
NEWARK INTERNATIONAL PLAZA
U.S. Routes 1=9 (Southbound) Newark, N. J. 07114

BULLETIN 2354 June 2, 1980
14

1. HEIR, et al. v. DEGNAN, et al. - OPINION OF THE NEW JERSEY SUPREME COURT,
82 N.J. 109 (February 11, 1980).
SUPREME COURT OF NEW JERSEY
A~-102/103 September Term 1979

IRVING HEIR, individually ané on
pehalf of a class consisting of all
licensed wholesale solicitors of
alecoholic beverages of the State

of New Jersey, WINE AND LIQUOR SALES~-
MEN OF THE STATE OF NEW JERSEY, LOCAL
19, and ALFRED M. D'AGOSTINI, individ-
ually,

Appellants,
v.

JOEN J. DEGNAN, Attorney General of the
State cf New Jersey, JCSETPX H. LERNER,
Directcr, Divisicn of Alcoholic 3Beverace
Control, Department of Law and Public
Safety, and DIVISION OF ALCOBECLIC
BEVERAGE CONTROL, Department oI Law

and Public Safety,

-

L Resnonaents.
S =

-

WINE & SPIRITS RETAILERS CF NEW JERSZEY,
INC., a not-for-profit New Jersey cCrp-
oration, TEE PACKAGE SHEOP, INC., a New
Jersey corvoration, JOCAR, INC., a New
Jersey corporation, and V.J.F. LIQUCR

RTTAILERS, INC., a New Jersey ccrporaticn,
Appellants,
v.

JOHN J. DEGNAN, Attorney General of the
State of New Jersey, JOSEPH H. LERNER,
Director, Division of Alcoholic Beveracge
Con+trol, Depar+tment of Law and Public
Safety, and DIVISION OF ALCOECLIC
BEVERAGE CONTRCL, Department of Law

ané Public Safety,

Respondents.
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Argued December 10, 1979 -- Decided February 11,

Oon certification to ¢he Division of
Alcoholic Beverage Ccontrol, Depart-
ment of Public Safety: state of New
Jersey.

Martin F. Rronberg argued the cause

¥or appellants Beir, et al. (porzio
and Bromberg and Martin F. Kronberdy
attorneys; Myron J. Brcmberc, Martin

¥. Rronberg and Carl Greenkberd, of
counsel; Martin F. ¥ronberc and
Richard M. Chisnho.m, on —=e briels).

Jonathan LT Goldstein arguec ¢
cause for appellants Wwine & Spi
Retailers of New Jersev, Inc., €x

e ————

(Bellring, Lindeman Goldstein arnc

gTecel, attorneys: Jonathan L. Golc-

stein, of counsel; Charles Oransxy/
. £om The briefs

Johnn J. Decnéan arcued the cause fer
responcents (Cohn J. Decnan. Attorney
General of New JeISel: a--orneyv;
Sterhen gsxillman, assistant ALLCIREY
General, and Dernis P. O'Reefe, Derutlly
Attorney General, of counsel: Mart
vaarsi, Deputy Attorney General, cn
the brief).

mhe ovpinion oF +=e Court wWas delivered IV

SULLIVAN, J.

ot

These appeals are before £his Court on direc

¥

[N

=

fu

-~

certification granted while the matters wWerIe sending un
in the Appellate Division. Iavolved is the validity of

-

regulazions adorted by the nirector of the pivision of

1079
280
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Alcoholic peverage control (ABC) . These regulations elimi-
nate retail price maintenance in the alcoholic beverage
industry except for sales below cost and otherwise modify
significantly the previous policy of the ABC regarding

price controls and competition.

Two appeals wave been £iled from the adoption of

rexalile

<

20

,1

e
£
LA

~re new regula:ions, one on wenalf of 1L ,
and the other con penalf of wholesale colicitors. Both
appeals challenge the power of the Director to make these

chancges in the absence of specific legislative authcriza-

cion. Turthermore, it is alleced +ha+t the procedures
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utilized in adorting the new T
process. Finally, gpecific aztack is made on SiX C-

the regulations thaz (%) authorize guantli®l aiscounts,

(2) reculate credit cractices, (3) regquire gurchases

th

~om New Jersey whclesalers, (4) ban coccerative acdver-

¢t

ising, (3) prohibit sales belcw cost arnc (g) crovice

emergency measures for the collection of sales taX. ou
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conclusion is that elimination of retail price maintenance
and allowance of price competition, the basic thrust of the
new requlations, is well within the powers granted to the
pirector bY the Legislature. we find that the procedures
employed in the adoption of the regulations ga-isfy due
process and that the challenges <O specific regulations

erit except aS to the regulations prohibitinq
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ccoperative adversising anc ;rovidin emergency cTeasures

cemmenced 17 1933 following repeal of national ;r:ti:-:i:r
L. 1933, c. 436 However, Lt Was nct untlil 338 that pr-ce
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maintenance was established through the use of fair tracde
contracts. N.J.S.A. 33:1-23.1. Regulation 30 adopted at
that time provided for manufacturers and wholesalers to
£ile fair trade contracts and price 1ists with the A2C
which publlshed the information and generally enforced the
price llsts acainst all retailers, whether signers ©CI non

-signers. See Gaine V. Burnet:, 122 N.J.IL. 39, 41 (Sup.

c-.), aff'éd, 123 N.J.I. 317 (E. & A. 1923).

This methcd of re<ail price regulaticn was chanced
as a result of a decision by the United States Supreme Court<

4 SchweorETh v, Talve—t Distillers Coro., 341 T, S. 384,

o5 1. E4. 1035 (1951). In Schwegmann tre Supreme Cour< ne.c
tnat non-sicners cf a fair tvade contracht could nct Ce nell

to its -erms and that a law so sroviding was invalid. Acccra-

ingly, in 1951 the Director, by reculaticn, chanced the methce
1

- < - ’ K
1 from fair trade contract Tt @ crice

of retail price ccntrc

S

pesting systen which survives wikthous significant change =T

this éay. N.J.S5.A. 33:;1-93; see N.J.A.C. 13:2-%-

w
pe-
W3

The price regulation systen, izl effect I

virtue of a stay of the new regulacions cranted by this Cours,

I_,

. J.S.A. 33:1-23.1 enacted in 1938 is s
Beve*age taw but is a nullity, since, ov
Legislature repealed sections 56:4-3 o

Trade Law, N.J.S.A. 56:4-1 et seg, which
contracts.

e - -
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'
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is as follows. Every manufacturer of wine Or distilled
spirits who sells to a New Jersey wholesaler must file &
price schedule with the ABC on a guarterly basis for such
products offered to wholesalers. N.J.A.C. 13:2-36.1 %o
-36.2. oOnce filed, the prices are binding for that period
on both manufacturers and wholesalers. v.J.A.C. 13:2=-36.1.
slsoc, every manufacturer aust "affirm" that its prices fcr
dis~illed products in New Jersey ars at the lowes<T Trice ac
wnish such products are being soldé anywnherse in +he United
sa<es. N.J.A.C. 13:2-36.2(c). Manufacturers alsc file
with the ABC a guarterly scheduie ©f "minimum consumer

sale prices” Tor 2Tl Tackawe a¥toholic reverazes sU.2 WS

lis+ed crice. N.J.A.C. 13:2-32.5.

guidelines £or the manufacturer Jre- 1= fixes LTS WRC_2SE2_E
and retail orices,except for the affirmaticn neretcicre
noted. N.J.A.C. 13:2-36.2(c). Thus, the manufacturer

has almost absolute controcl of its prices to wholesalers in

m
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this State and is also free tO

its product is sold to the consumer. mnwe A3C's functicnh b

[V3}
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only to oversee the filing and publication of the wholesale

and retail price 1ists and to enforce adherence to them.

At the wholesale level, prices from wholesaler
to retailer in this State are fixed by the wholesaler who
must file quarterly price 1istings for all of its alcoholic
peverages other than malt aleoholic beveracges. N.J.2.C.
13:2-36.2(f). However, the regulaticns allow wholesalers
to inspect rrice 1ists filed by other wholesalers and o

raise cor lower +heir own prices "toO meet a hicher or lower andc

competing price.” N.J.A.C. 13:2-36.5. In practice thece reculation

have resulted in the functional equivalent of norizontal FIics

th

ixing among wholesaiers carrsing the same rrand Troducts.

cfr
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The presen egulaticns also 1imit the axtensicn ¢f
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credit to a retailer by req

2

gelivered goocs within one month after delivery. v.J.2.C.

13:2-39.1. 1If payment is not made within that time , the

({1}

. | .
r 13 ;;ace:

-

wholesaler must notify the AEC and tne re=zal

on a "default list." N.J.A.C. 13:2-39.3. Until remcved

from the list the retailer may purchase alcoholic beveragés

on a cash basis only. N.J.A.C. 13:2-39.4. A ~etziler WiC
Neo e >

is on the list for 39 consecutive weexs is placed on =-

wnon-delivery" list and may not purchase any arscholic

beveraces. N.J.A.C. 13:2-39.3 to -39.4. Adcéitional reguw-2-

R
n

tions severely restrict numerous sales activities 2Y¥ retaile

{n
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and wholesalers. See N.J.A.C. 13:2-24.1 et Seq. These
regulations deal with equipment signs and other advertising
material and their use for sales promotion. N.J.A.C.
19:2-24.1 et seqg. In essence, the regqulations use & price
regulation anti-comoetitive approach in the interest of
trade stability and temperance.

In 1976 the Attorney General began 2anl investigaticnh

nt ersistent reports of widespread disrecard and abuse

| =

O
'J

of the ABC regulations, and illegal trace sractices at eéveIv
level of the alcoholic beverage industry. He sought ©°
determine whether or not the reports were true and, if sc,
~wether the preseﬁt vegul=tiows weTe 4 ccntributing fzTttT.
The investigation disclosed the existence of widesoread
skuses 2nd rasulted in administrative charges being Ziled
against numerous wholesale licensees.

Also, in August 1977, the Attorne? Gereral es=zaZc-
lished a "Task Force" to determine whether existing regulations
shou.d be modified to improve contrcl over the +vade practices
of the alcoholic beverage industry. In January 1979 the Tasxk
rorce released its findings in a comprehensive repor=. The
report found illicit trade practices not only amcng wholesais
jicensees, but at all levéls of the industry, and j@entified
present A3C regulations as 2 contributing IacTor. MaZior

changes in these regulations in the area of induas=IY marxetin

)
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and pricing practices were recommended, the most salient of
which were the elimination of retail price maintenance and
the existing methed of wholesale price posting. Changes in
the regulation of credit and greater latitude in mazketing
and p;omotional activities were also recommended.

on the basis of his investigation and the Task Force
Report, thae Attornev General submitted a ngratament OF Policy
Concerning Price perecgulation of the Alcoholic Beverage
Tadustry" to the Governor. The s-a-ement sericus.: cuestione

the legality of +he retail price maintenance systen in New

ight of recent court decisions that similar
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kinds of retail price maintenance, i+ which the state zlaved
-4 & -

+o vole in setting +tre Tetzil prices, WeIs imrzlid mnder the

Sherman Antitrust Act. See Rice V. AlcohclliC 2ev. Con=rc.
2
Apceals 2c., 21 Cal. 3¢ 431, 579 2., 22 470 {(1378). HowevweI,

the AttorneY General found it unnecessary =0 decide toe
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ance svstem since ne concluded that fvom a public T tizv

price maintenance. This, he stated, could be accomplished oy

a revision of the ABC regulations. See AnnctTatidn, myalidiTl
2
See also California Re<ail Licueor mea.ers Ass'n. Y. Mifcal
Aluminum, InC.., Y0 Cal. AgP. 36 553, .53 C&-. JpcIl. E
Zpo. 1979), cert. arantec, 062 L. vad, 22 32 SENENE iavelwins
PL ), Cert. SI° L. =C
wine retail price maintenance statutes.
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of state statute Or regulation fixing minimum prices ac which
alcoholic beverages may be sold at retail," 96 A.L.R. 3d 639
(1979).

public informational hearings were held on February
g8 and 9, 1979 on the subject of price deregulation. Numerous
expert witnesses testified on the issue and its impact on the

indus+ry. The Task Force Report and its findings and recom-
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mendations were discussed extens: v
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rollowing the hea
supplements toO the ABC regulations Wwere @rafted and notice
of intention to adopt the same was dul: published surscant o
section 4 o‘ the aéministrative procedure ACtT, v.J.5.A.

2:143-4. JIn_respORSE, add——enal ccrmeents were receiveZ IrcCm

l

the liguor industry and@ the tublic and were reviewed by tne
Director.

On April 4, 1979 the proposec amendments and sugEpie-
ments were adopted arnd filed. The new reg-
modify the anti-competition colicy which mad previous.y eX-SZES.
Retail price Zixing nas been eliminatec except Icr a cronizi-
tion against sales pelow cost. N,J.A.C. 13:2-24.8 (amenced;.

The system Of wholesale price posting has been changed tC

-

permit price competition among wholesalers by el minating

he prior practice o= allowing wholgsalers 0 examine O%REr

o

wholesalers' price lists and raise or lower +heir posted

P
G
k)
©

oprices to meet a nigher or lower and competing price . .

13:24-6(c) (3) (amended). other amended regulations deal with
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guantity discounts and credit practices, recuire purchases
from New Jersey wholesalers, ban cooperative advertising,
prohibit sales below cost and provide emergency measures

for the collection of sales tax.

Preliminarily, appellants argue +ha+t they have

not been affordied 2 vmeaningZul ogrortunity” =0 e heard
ccncerning the ravvised reculaticns as recuired Ly the New

w&s the sub

[ A

Thereafter, prcposed amenéments and supclements to +he AZC
regulations werse @rafted and, in acccrdance with smp reculre-

ments 2% the Adminiszra<ive Procedure ACTT, N,J.5.3. 32123~

[

~otice of intention tO adopt the sane duly pub
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rescon ' - r ccmments were recelvecd Zrom i€ LLcucr
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industry and the public and weze reviewed by the Director
prior to £inal adoption.

An administrative agency is not obligated to hold
a hearing on proposed regqulations be fore adopting them. The
Administrative procedure Act does provide for timely oppor-
tunity to submit data and argument (here provided), put does
not require a formal public evidentiary hearing 2as part of

the rule-making process. Motvka V. ucCorkle, 58 N. <. 162,

180-181 (1971). Nor are findings of fact, sufficient tO

2]
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ot
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(9]
n
wm

justify the regulations, a requi

Consolidation coal Co. v. Kandle, 105 N. J. Surer. 104, 113~

118 (App. Div.), aff'd o.b, 54 N. J. 11 (1969). We conclude

that the Dl*ec*or in amending and supplementing tme regulatich

nere under review substantially complied with ~he Trovisicns
of the Administrative procedure Act ancd che reguirements ci

due process.
B.

[
(41

The basic contention ©O aprellants iz that the
system of price maintenance set forth in the present regu-z-
tions contributes to +he stability of tn iiguor incusTIyy

promotes temperance and. is an integral part of the public

(&3
¢t
18}
o
g
t4
o
n
m
1
oF

policy of this State. They say. therefore, tha
svstem oF crice mainterance can be changed crnly by legis
tive action or authorization and not throuch vnilateral 2

of the Director. Duff v. Trenton 3everace Co., 4+ N. J. 2

608 (1950), is cited for the propesition £hat price regula
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is essentially a legislative function. rpellants remind us

of our observation in Grand Union Co. V. sills, supra, that

« % % our State has fared well in its admin-
jstration of the highly volatile liguor field.
Any suggestion that there be a change of course
in favor of freer competitive practices LA
would be entirely a matter for the New Jersey
Legislature.

[43 N. J. at 403]).

This obserwvaiion, i+ muest be noted, was made in connection

wi=w our raling that a S-ate statute ‘imiting retalil liguecr
iicenses =O twO Per DEerscn was cerstitutional 2=~d in resgcnE=

to the plaintiffs' arcument thac freer competitive oractices

such as the multiple holéding of retail licenses would serve

tnhe public interest. 1In Grand Unich we declined tc strixe
down the legislation in the acsence of & showing that It lzciksd
a raticnal basis. Id. az 397. |

Appellants' cntentions that theé new regulaticns

us, incluéing the mask Force Report, demonstrates that
these worthwhile goals will be promotec DY the new recu-
lations.

We rave no statute o tnis State calling =¢T

3
N.J.S.A. 33:1-39.2 refers to maintenance of prices at Wa:s
mals alconholic peverages may be solc.
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Although the Alcoholic Beverage control Act (the act) was
adopted in 1933, L. 1933, c. 436, it was not until 1938 that
the Director, by regqulation 30, first structured a system

of retail price maintenance. Gaine w. Burnett, supra, 122 N.5.5.

at 41. While this regulation stermed from the 1938 statu-

tory enactment authorizing the nirector to enforce fair

+-ade contracts in the liguor £ield, it was held in Gaine
- T——————————
£lha~ the re ulation was an exercise of the Commissicner‘s

(Direczcr's) inherent pOWer and that the 1938 enacoment WEes
unnecessary o confer power to &nact regulation 3

a« 42.

The act nas delegated =D tme DirectlI o€ agthCcIriTy
o make such rules and regulations as may e necessa
the proper regulation and control of tnwe manuiac
and distribution of alcoholic teveraces. N.5.S.A. 32:i-3%.
Cf course, regulations to be valid musT D€

F R Y

ambit of delecated autheric:

:j-"
Aid Dispensers V. Long, 75 N. J. 544, 561-362 (1978). Wnhi-t

————"

N.J.S.A. 33:1-39 does not specifically empower <ih€ CirectcT
to establish a system OZ price maintenance, Gaine V. 2urnet-.

supra, as above noted, held that adcpt

et d

on of a retaz- Trice

§-

 F
'
O
£
1Y)
vy
(@]
P
(42
1
o

£ixing regulation was within the inneren

Director.
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Gaine also held that leaving price control to the
aiscretion of the Director was not an unconstitutional dele-
gation of authority, as the legislative policy expressed in
the act was clear and provided a definite enough rule of
action. 122 N.J.L. at 43-44, The real issue is whether

the Director., once having established & system of rezall

n

o =
ucscan-

price maintenance by regulaticn, has the power o
+ially modify j+. Appellants say that he may not pecause <
will result in an increase in liguor consumption and force
marginal retailers out of business;, +nereby cubverting tne

established public policy oz temperance and industIy gcabili-

ity. It is also zr:;:ﬁ:‘-—ttr?rtf-\:tz:giﬁ‘; of the TegulatsT?

[ 1Y

approach Irom anti—competitive to pro-competitive is su
drastic change of policy that it can be accomplished only
by legislative action.

These contentions are similarly lacking =i sokb-

stance. Assuming that price regulaticn {g essentialiv @

1egislative function as stated in pufs v. Trenten peverace CC

at 608, the act has delecated that functich e

§Egra,4 N. J.

the Director and has orovided him with a definite enouc

guzra, 122 N.J. L. 2" 43-44.

——E——

rule of acticn. Gaine V. Burne<

Appellants concede that the Director rad the power =9 esta>5-

1ish price contzol by regulation, wyt strain to geny oim
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the power to modify or change requlations once adopted, even
though the act specifically provides that he may alter, amenc,

or repeal the same. N.J.S.A. 33:1=39.

one advantage of administrative regulations is
their flexibility and ability 0 keep pace with current

needs. Here they enable «ne Director to rescond expeci-

Cpee

tiously once the need foOT change 1is demcnstrated. =€ nes
determined that the old regulatory acproach of anti-compesic
+ion and rigid price regulation should be cubstantially

qodified 1f he is to carry out +he broad Furposes of the

ct

act and serve the public interes

mhis decision nhas not been shown +o be arbitrarils

capricious Or unreasonable. ed Hunters ASSh:. cf N.J.

Unit
. adams, 36 N. 3. 288, 292 (1962) . AS acted, aprte--25-°
. S DA
say it will lead to increased consumpzion 2.nC £-igorate So
policy of tempercance. HBowever, under present regulaticns
much ligquor is available at low prices, and it has not hesn

shown that removing retail price contzols will oczen P

a substantially larger consumer market, even smcuch the

O
-
O
th
[
(1))
ot
[+
-
'..J
i)
t{
' ’
O
[§\]

Force RepoOrt concludes that the eliminati

maintenance will result in a considerable -aducticn in
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prices. Deference must be given to the Director's expertise
in this field and requlations duly adopted by him are to be

accorded a presumption of validity. New Jersey Guild of

Hearing Aid Dispensers V. Long, Supra, 75 N. J. at 560-562.

That presumption is overcome only when it is shown that the

reculation is clearly arbitrary and unreascnable ancd has nc

e

rational reiationship to the pPurpose intended. Consolidazed

coal Co. v. Randle, supra, 105 N. J. Super. at 117. Appellants

have not macde such a showing. The most that appears-is thec
aprellants and their experts disagree with the studies,
analyses, conclusions and recommencaticns mace by and on

penalf of the ALTLOITEY ceneral and the Director. Flanacan 7.

9 N. J. 1, 12 (1959).
c.

Wwe consider next tne particular challenges to the

civil Service Department, 2

validity cf sgecific re yla+tions adopted on April 4, 1379.

[1¢]

N.J.A.C. 13:2-24.1 (amended) generally crohibits
discrinination in terms of sale of alcoholic beverages.

Bowever, paragraph (b) of that regulation allcows

(1) differentials which make only due allow-
ance for actual differentials in the cost cf manu-
facture, sale, or delivery resulting Irom differ-
ing metheds or guantities in which alcoholic bever-
ace products are sold or delivered to, Or paid for
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by, purchasers including discounts for prompt
payment;
(2) differences in terms of credit, when

justified by history oT risk * * *.
Appellants argue that these exceptions effectively swallow
up the provision against discriminaticn. They also contend
that the permitted crice 3i€fzrentials 2X€ centrary <0
N.J.S.A. 33:1-89 which zrovides ghat it is gnoawsal IoT
a perscn selling o retailers

&« % % to discriminate in crice, divectlyv or in-

directly, between different rezalilers curchasing

alcoholic peverages other +~an mals beverates

pearing the same rrand or trade nane a=é ©f li42

- -gge and quality.

Furthermore, appellants conzend that 2vEn if =he 2XTETLICLS ar
1awful, they faver retailers who curchase ligucr in large
quantities,thereby discriminating agalins< the sma-- 5=°IF
operacor.

We £ind no stacutory prenibizicn against o€ nEw
exceptions allowing discounts. N.J.S.A. 33:1-89 must =€ rezc
in conjunction with N.J.S.A. 33:1-90 which crohibits who-2-
salers from denying any retailer a disccunt =-;ailable ©°
another retailer purchasing gocds "oZ 1ike ace, quaiity and
quantity," Taken tocether, these SE€CTIORS gupgers <°h€
Director's position that the act coes ot classiily guwantity

a1 o mmeavAdd @ 0 E

3iscriminatory and crohibit

[
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discounts are not allowed under v.J.A.C. 13:2-36.10, but
that regulation is now being repealed. The new exceptions
simply jncorporate the generally accepted business practice
whereby sellers give discounts to purchasers when justified

by actual differences in costs to the seller in providing

v

goods to a particular buver. ConzraI¥ to appellants

arcument, emall retailers are not preiudiced by the allow-

owed tO PuUrcnase

B

ance of guantity discounts as they are al
on a cooverative wasis and thus avail themselves of the

discount. v.J.A.C. 13:2=-26.1 (amended) . The discount

ih

reed not be given if multipie deliveries are called Zcr
unéer the coccerative wgrchace gimce the cavings in costs
by i~ ~

ene seller =— +me basis Zcr 2 discount — GO€s ncs 2

we conclude that N.J.A.C. 13:2-24.1 (amencded) 1s & prorer

|

exercise of adninistrative authorizv.

a further challenge ig made to the credis provi-

¥
o
e
m

ot
[

Iy

sion of N.J.A.C. 13:2-24.4 (amended) which provices
a retailer becomes delinguent in credit, the wholesa-er

or distributor may notify other wholesalers and dis+ributors

who sell like or similar alccholic neveraces. Thereaiter,

+hose notified may not sell or ofifer o sell like cr simizar

alcoholic beveraces to the delinguent retailer. Appeliants
rs %0

chazge that this enables wholesalers and distributd

blackmail retailers.
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other provisions of the newvw regulations which
prohibit sales below cost, N.J.A.C. 13:2-24.8 (amenced) .
and require payment upon delivery of cooperative purchases,
N.J.A.C. 13:2-26.1(6) (amenéed), are challencged as discrimi-
natory. illegal, void and contrary to the public policy of

nis State. The retailler appellants contend that the:

should te atlowed tO sell belcw CCS™ -~ meet o€ cemoesitith
\\
of larce recallers. tre wholesalsX aprel.ants argue theat

L £ . . I - e y 3 m o=
upen ce.iverV cx CDCDEIE:LTE ° ron2EE€5 «° az*2CA8C ==

weakening t-ne purchasing sower ©2 ehe cocperaTives.

mhese contentions are wieRouz SUSSTancE. mme actT
s;ecifically an=horizes =g DirecTtc s5 Dromulgate veCulE"
+ions respecting gales Cn aredic. N.J.S5.A. 33:.-3%2. Tricr
credit reculations nave been exzress-y cascained TV =nis
court. FE. & A. pistrib. Co. V. niy, of Alcch. 2ey, CCntI .y
36 N. o. 34, 36 (1961) . The nev -aculations 2aze designed

éa é = - ; . - o - = 2 e l = e ..
ko) prevent c;scr;m;nator; EX_EﬂS_SﬁS cf crea-- and ;rE:a-O:;

ever, a3C pa:ticipaticn iz minimized and c—he curien -

»

maintaining and exchanging credit i
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to credit restrictions is placed upon the wholesaler oOr
distributor. No bases for jnvalidation have been shown.
Appellants' attack on N.J.A.C. 13:2-25.1 (amended)
is frivolous. This reguiation requires wholesalers and
distributors to deliver alccholic beverages to retalilers
from inventory stored in a New Jersey warehouse for at
least 24 hours. The regﬁlation is similar to the one
presently in force and is pottomed on N.J.S.A. 33:1-11,
which recuires every plenary wholesale licensee arnd wine
wholesaler licensee to make delivery of alcoholic beveraces
and wines scld to retailers f£rom inventory in a warehouse
located in New JFeTrsey. e gs: constivoeiomal ity £ 4+his

gtatute was sustained in Kasser Distillers products Coro.

v. Sills, 85 N. J. super. 351 (ch. Div. 1964). The recula-

+ion implements the statute and serves the valid purpose of
preventing the diversion of alccholic beverages and assuring
the prcrer collection of taxes under the Alccholic Beverzce
Tax Law, N.J.S.A. 54:43-1. The argument that botn the new
and the old regqulations are anti-competitive and <herefors
invalid fails to consider the purpose of the statute anc
regulations, SuPra, and the benefit to the State resulting
therefrom.

N.J.A.C. 13:2-24.11(a) (8) (amenced) prohibits

joint aévertising by competing independently owned recailers
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(cooperative advertising). Appellant retailers argue that
this regulation discriminates against small retailers in
their efforts to compete with large retailers and also
implicates First amendment rights by infringing on free
speech. The regulation, however, does not prohibit a
retailer from advertising. 7t is aimed at cooperative

advertising by competing retailers. At jeast where crice

-
3
(]

advertising is iavolved, such cooperative adver=is

U

=

t

weuld undoubtedly involve horizontal crice fixinc, @&

\.

se violation of Federal and State antitrust laws. see 15
y.s.c. 1 et sec.; N.J.S.A. §6:9-1 et S€g.i United Staxes

AR

v. Socomy=VarT=t 0il Co.y 310 T. S. =0, 84 1. Bd. 1128

v, Socodym e —— 2. 2 = ==

(1940). On this basis tne regulaticn is aimed at prevent-

ing illegal marketino'oractices and -s & reasonacie exercise
\j - - S

of the Director's poOwerI. However, cooperative agvertising

which does not inyclve prices does not ccme ynder the

rationale for =a€ regulation. Vo other reasch jg adwvancec

in support ©oZ the regulation and under these circumstances

such a restzi +ion runs afoul of the First Amendme:t‘s

prohibition against unwarranted governmental interference

with "cormercial speech.” gee Freidman V. zocers, 440 r. S.
1, 59 L. EG. 23 100 (1979); nates v. State Rar of Arizené.

virginia PRl =

433 C. S. 350, 53 L. £4. 24 810 (1877): yirminia Pharmacy =2,

P

v. Virginia Consumer Council, 425 TU. S. 748, 43 Z va, 2

(1976) . We therefore hold N.J.A.C. 13:2-24.11(a)(8) (amerndel,
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to be invalid insofar as it proscribes cooperative advertis-

ing of matters other than prices.

Finally, we consider the validity of N.J.A.C.
13:2-41.5 (amended) , which establishes an interim method
of collecting the sales tax on sales of alcoholic beveraces.
This regulation continues the last £iled Minimum Consumex

2 \ .

Resale Price List for tax computatlon purposes, eéven theuch

[

such lists have been eliminated under the new regulations.

when the Sales and Use Tax Act was passed in 19¢€6,

'h

L. 1966, c. 30, the tax on receipts Irom retail sales ©

14

alcoholic beverages Was coTlected by the retailer at <o

-

time of sale and remitted to the State. This system crea<ed

problems of enforcement because of +he 12,000 licensed re-

~ 1972 the Saies arnd

pae

tailers in the State. Accordingly,

Tax Act wes amended and.the term "retail sales" redeifined,

in the case of alecoholic beverages, 5 include a saile

the wholesaler to a retailer. YN.J.S.A. 54.328-2(e) (2) (B).

At the same time section 2(d) of the same act was amended

to provide:

For the purposes of this act, receipt

the sale of alcoholic reverages * * * shall be
deemed to be the minimum consumer recail o

&

as filed with the YNew Jersev Division ©
holic Beverage Control * * ™.
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Under the 1972 amendments, therefore, the wholesaler collects
the tax from the retailer at the time of the sale to the
retailer and remits it on a monthly basis to the Division

of Taxation. Computation of the tax is made by the whole-
saler by using the current minimum consumer resale prices

on file with the ABC as the "receipts from the sales of
alcoholic peverages" upon which the sales taxXx is imposecd.

N.J.S.A. 54:328-2(d) .

The amended regulations have eliminated these
retail price lists so +hat the provisions in the Sales and
Use Tax Act for the computation of +ne tax on sales ci
alcoholic beverages are no loncer pertinent. To meet this
problem the Director adoptec N.J.A.C. 13:2-41.5 (amenced)
which provides for the emercency collection of the sales
and use tax on receipts from the sale of alcoholic heveraces
by continuing the last Minimum Consumer Resale Price List
in effect solely for the purpose Of de+ermining tne resa’s
price for the collection of the sales and use tax pursuant

to N.J.S.A. 54:32B=-2(4) .

Appellants have attacked thais sransizicnal provi-

sion as being violative of eqgual protection and substantive C.

W

po-

orocess, and as an usurpation of legis.ative power. We concluce
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that the regulation goes beyond the limits éf the Director's
requlatory power. His concern that the computation and
collection of the sales and use tax on the sale of alco-
holic beverages should not be impaired is understandable.
Herver, the regulation substantially changes the applica-
tion of N.J.S.A. 54:32B-2(d) and establishes a new basis

for computation of the tax where alcoholic beverages are
concerned. This can be done only by the Legislature.
Nevertheless, sales of alcoholic beverages are s+«ill subject
to the tax which should be ccllected and paid to the Divisicn

of Taxation. Therefore, we will allow N.J.,A.C. 13:2-41.2

(amended) ¢o remain in gf€ort fnr six monthe commencing
with the cate of this opinion, (1) to preserwve the continulizy

of sales tax collection cn the sale of alcchclic beveraces

ané (2) to enable the Legislature to take appropriate acticrh.

The chance in administrative approach as ref

»

oty
-

-

wn

in the new recgulations is not immutable. 1d exgeriencs

{

demcnstrate the need for further chance, =odl

it

icacicn or
even repeal, the Director would have the statutory oblica«icn
to take promot action to see to it that the promotion cf
temrerance and industry stability, the basic purpcses ol t-e

ABC act, will be maintained.

The action of the Director in adcgting these amenc-
ments is affirmed, other than the ban on non-price ccoperative
advertising, and subject to the six-months limitation on

N.J.A.C. 13:2-41.5 (amended). The stay heretofore enteregd

is vacated.
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2. HEIR, et al v. DEGNAN, et al - ORDER OF STAY OF THE NEW JERSEY SUPREME
COURT (February 19, 1980) - DISSOTVED (March 11, 1980).

SUPREME COURT OF NEW JERSEY
M-484 September Term 197%
IRVING HEIR, etc., et al.,
Plaintiff-Movant,

v. : O R D E Ry, T -

% S GO\)P‘T
JOEN J. DEGNAN, etc., et al., B onEiE
ol - \B“C,-}
Defendants-Respondents. : [ o
/4w4h@£
",r'!/:’}dv/'
Dﬁ:’ T2 ger®
This matter having been duly considered ;the

Court, it is ORDERED that the motion for a stay of tﬁe
judgment of this Court is granted until Monday, March
10, 1980 pending an application to the United States
supreme Court for a stay pendiné a writ of certiorari;
provided, however, that said application for a stay
is made to the United States Supreme Court on or before
Monday, March 3, 1980; and it is further

ORDERED that the failure to file the application
for a stay with the United States Supreme Court on or
before March 3, 1980, shall cause the immediate dissolution

of the stay granted herein.

WITNESS, the Honorable Mark A. Sullivan, Presiding

Justice, at Trenton,  this 19th day of February, 1980.

/ '/
0 S 4 J‘A/’&y/&x:(//m/
)2%;#J; A:diﬂ:.ﬁﬁ //Clerk xf
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3, NOTICE TO WHOLESALERS AND DISTRIBUTORS = SALES AND USE TAX - N.J.A.C.
13:2=41.,5 = DEFAULT AND NON~DELIVERY LISTS (March 17, 1980} .

NOTICE TO WHOLESALERS AND DISTRIBUTORS
SELLING TO RETAILERS MARCH 17, 1980

RE: Sales and Use Tax - N.J.A.C, 13:2-41.5
Default and Non-Delivery Tists

A. Questions have arisen with respect to the amount of
sales and Use Tax to be collected on products not listed in the

January 1, 1980 #Minimum Consumer Resale Price List".

1. Under the terms of N.J.A.C. 13:2-41.5 as modified
by the State Supreme Court in Heir v. Degnan, Jo
(1980), the Sales and Use Tax will be affixed for siX

months upon the price as established in the January 1, 19&0
"Minimum Consumer Resale Price List".

2. Any brand and type of alcoholic beverage product
(including identical vintage and proof) for which a price
was established in the January 1, 1980 "Minimum Consumer
Resale Price List' ('M.C.R.P.L"), but for which a new size
metric bottle or package is to be offered to the trade, will
have its tax established by reference to the price of that
product in the January 1, 1980 "M.C.R.P.L." and conversion
according to the following equation (January 1, 1980
"M.C.R.P.L." before tax price X Wfactor" = new size price
npts price "A" X .05 = tax) and table:

Conversion From Conversion To Factor
i 6
128 oz. L Liter (135.2 oz. 1.0
1 Galion ( 96 oz.) 3 Liter 101.3 0Z. 1.825
64 oz. 1.75 Liter 59.2 0Z. - e
3 Gallon ( 52 oz.) 1.5 Liter 50,7 02Z. .975

5th 25.60z. 750 ml 25.4 oz. .992

Quart ( 32 oz. 1 Liter ( 33.8 oz. 1.06
Pint 3 16 oz. 500 ml 16.9 oz. 1,06
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Conversion From Conversion To - Factor
L/5 Pint (12.8 oz. 275 ml (12.7 oz. .992
1/2 Pint 8 oz, 200 ml 6.8 oz. .85
1/10 Qt. 3.2 0Z, 100 ml 3.4 oz. 1,06

1.6 oz. 50 ml 1.7 oz, 1,06

In summary, di minimus size changes to conform
to Federal Government requirements concerning conversion
to the metric measurement system will result in the tax
being affixed on the price that would equate to
that product according to the prices already filed and
effective in the January 1, 1980 "M,C.R.P.L."

3, Any new brand or type of alcoholic beverage
product (including changes in vintage or proof) which
was not listed in the January 1, 1980 "Minimum Consumer
Resale Price List" shall have its price based for Sales
and Use Tax purposes upon "cost" pursuant to N.J.A.C.
13:2-41,2 and 24.8. Therefore, through May 9, 1980, the
tprice" for Sales Tax DUrposes will be the proportionate
invoice price of a bottle of a product to the retailer
plus 18% thereof (cost + 18% of cost = price "B"; price
npr X .05 = tax). From May 10, 1980 through July 8, 1980,
the price shall be the proportionate invoice price to the
retailer plus 9% thereof (cost + 9% of cost = price "C",
price "C" X .05 = tax). Thereafter, the tax shall be based
upon the proportionate invoice price (retail cost X .05 = tax).

B. Another area of general inquiry to the Division has
been the continuance of fhe nDefault" and "Non-Delivery" Lists
through April 14, 1980 as indicated in the letter, NOTICE TO
ALL LICENSEES, of March 11, 1980 (Bulletin No. 2342 Item 1).
Both lists are being continued only to effectuate the transition
provisions of N.J.A.C. 1%:2-41.4, Neither the "Default nor
"Non-Delivery" provisions of former regulations are to be
enforced upon retailers by the Division or the industry. As of

“March 11, 1980, the new amended regulations govern‘credit
transactions. Therefore, retailers previously on the "Default"
and "Non-Delivery" Lists may be sold alcoholic beverages, subjeE%

to the provisions of N.J.A.C. 1%:2-24.1(b) (2), 24.4, 39.3 and 41,4,

Joseph H . Lerner
Diredétor
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4. NOTICE TO WHOLESALERS AND SUPPLIERS - BRAND REGISTRATION and BRF. 80-1, ABC
(April 14, 1980).

April 14, 1980

NOTICE TO WHOLESALERS, DISTRIBUTORS
BREWERS, VINTNERS AND SUPPLIERS

Effective May 1, 1980, no product may be sold within this State
unless it is "registered" with this Division and the authorized
distributors are designated by the brand owner or its agent.
N.J.A.C. 13:2-33.1 et seq., Bulletin 2342, Item 1. Since the
Division possesses a paucity of information with respect to

brand owners, it will be the primary responsibility of whole-
salers and distributors to insure that their supplier-manufacturer
or importer brand owners are notified and that retail private
label product brands are registered.

Brand Registration filings must be made in triplicate and contain
a copy of the filed United States Treasury Department, Bureau of
Alcohol, Tobacco and Firearms Certification of Label Approval
Form (A.T.F. 1649) for each product registered. 1If a self-
addressed postage paid envelope is provided with the Registration,
a filed copy will be returned to the Registrant. The fee for
each product registration is $10.00.

The Division Brand Registration Form (BRF. 80-1, NJARC), which
is attached, shall be prepared with reference to the following
terms:

Class: American or Imported

Nature: Whiskey: Gin; Vodka; Rum; Brandy; Tequila; Cordials;
Liqueurs & Specialties; Pre-Mixed Cocktails; Still
Wine; Sparkling Wine; Beer; Ale; Porter & Malt
Liquor; Other %Specify).

Descriptive Type: For Example: Blended Whiskey; Straight
Bourbon; Estate Bottled Bordeaux; Rose;
Table White; Creme Sherry; Brut Champagne;
Whiskey Sour; Strawberry Margarita;
peppermint Schnapps; White Creme de Cacao;
Apricot or Napoleon (Brandy) ;

IR Sy LIS SRR
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Lager or Dark (Beer); Other (Specify).
Note: Each different type requires a separate
Brand Registration.

Proof or Alcoholic Content: As is stated on bottle.
Note: Each different proof or alcoholic content
requires a separate Brand Registration.

Vintage or Age: As is stated on bottle; otherwise indicate
not applicable (N/A).

Universal Numeric Code: The 13 digit computer "UNIMERC" code
is to be entered, if assigned; otherwise
indicate not applicable (N/A).

The Registration Form requires the identification of all bottle sizes
in which the registered product will be offered to the trade within
this State. Special packages, such as decanters, should be described
following the "other" category even if the content size of the package
has previously been indicated.

The Registrant is required to designate all wholesalers or distributors
authorized by the brand owner to wholesale the given product in this
State. While not specifically required to be provided with the
Registration, the Registrant should maintain in its files appropriate
documentation of the distribution authorization. Where an agent

is registering the product on behalf of a retailer or manufacturer,
authorization documentation also must be available for inspection

by representatives of this Division.

JOSEPH H, LERNER
DIRECTOR
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STATE OF NEW JERSEY - BRAND REGISTRATION
DEPARTMENT OF LAW AND PUBLIC SAFETY ‘N.J A.C. 13:2-33,1 et seq.
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
Newark International Plaza
U.S. Rts. #1-9 (Southbound)
Newark, New Jersey 07114

I. The Registrant,

~ (Name) {&ddress) (City)
hereby applies to register the

(State) {Zip Code)
following Brand & Label of an alcoholic beverage product pursuant

to Subchapter 33 of the Regulations of the New Jersey Division of

Alcoholic Beverage Control as:

() Brand Owner ( ) Agent for Brand Owner, Producer, Manufacturer
(Name)
(Address)
(City) {State) (Z2ip) (Country)

( ) Agent for Brand Owner Retailer

{(Name)

(Address)

(City) {State) (Zip)

{New Jersey License Number)

I1I. Brand Name

Class Nature
Type . Proof or Alcoholic Content
Vintage or Age Universal Numeric Code:

III. The product will be made available in New Jersey in the following size(s)
4L. 3L. 1.75L. 1.5L. 1L. 750M1.

500ML. 375ML. 200ML. ___ 187ML. 100 Ml.
____soMl. Other (e.g. decanter) approved by BATF (Specify)
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IV. The following New Jersey licensees are authorized to distribute
the product at wholesale to retailers in New Jersey:

(Name)

(Address)

(City) (Zip)

{New Jersey License Number)

{Name)

(Address)

(City) (Z2ip)

[iew Jersey License Luzber)

(amne)

(Address)

(City) (Zip)

{New Jersey License Number)

(Name)

TAddress)

(City) (Zip)

~(Wew Jersey License Number)

{Name )

(Address)

(City) (Zip)

(l.ew cercey License Nuzber)

(iaze)

{Address)

(City) (Zip)

(Kew Jersey License NUTDEr)

V. The undersigned certifies that he/she is authorized to make the
representations contained herein, and that the contents of the
application and the statements contained herein are true to his

or her own personal knowledge.

Note: File in triplicate
with one complete

copy of Federal Label {(Name)

Approval Form (ATF 16L49) .,

Enclose a self-addressed,

postage-affixed envelope

for return of filed copy. ~{Signature) (Date)
ABC Use
Fee Rec. Approved by Reg. No.

BRF. 80-1 NJABC
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5. NOTICE TO ISSUING AUTHORITIES
- DUTIES AND POWERS CONCERNING RETAL
ISSUANCE, TRANSFER and RENEWAL. (April 14, 1980) b REeEEE

NOTICE TO LICENSING ISSUING AUTHORITIES:

Re: Duties, Powers and Regulations concerning retail
license issuance, transfer and renewal

The license renewal period is an appropriate time to review various provisions
of the alcoholic beverage laws and compare your system of 1icense control with the
summary of various principles and requirements hereinafter set forth.

1. ISSUING AUTHORITIES' DUTIES, OBLIGATIONS and POWERS

=

The governing body of a municipality, or its duly delegated municipal board,
has the duty to administer the issuance, transfer and renewal of all retail licenses.

N.J.S.A. 33:1-19.

The only exceptions in the "retail" category are those which are within the sole
jurisdiction of the Director, Division of RBC, namely, Plenary Retail Transit licensees
(N.J.S.A. 33.1-18); and those instances where a member of the jocal governing body has
an interest, directly or indirectly in a retail license (except club licenses) whereuponh
the Director assumes jurisdiction in the issuance, renewal or transfer thereof N.J.S.A.

33:1=20.
some of the specific obligations include:

(1) acceptance and processing of applications;

(2) investigation of all applicants;

(3) inspection of premises sought to be licensed;

(4) conduct of appropriate public hearings;

(5) maintenance of proper records and minutes; and

(6) enforcement of the ABC law and regulations (N.J.S5.A. 33:1=24).

To facilitate the above, the issuing authority is empowered by N.J.S.A, 33:1-35
to:

(a) inspect and search licensed premises, premises sought to be licensed, )
and the books, records, documents and papers of licensees referable
to the licensed business;

(b) require licensees or applicants for license to exhibit any of the afore~

said documentation, and be questioned under oath;
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(e)
(d)

I1.
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issue subpoenas and inspect without search warrant; and

penalize the hindering of any such investigation, inspection or
search through a disciplinary proceeding pursuant to N.J.S.A.

33:1-31.

FACTORS TO CONSIDER IN LICENSE ISSUANCE, RENEWAL OR TRANSFER

issuing authority must insure that the individuals exercising the beneficial
interest in a liquor license are qualified, that the premises licensed are appropriate,
that applicable regulations are observed, and that application forms are properly

A. oQualifications for TLicensure

There are seven basic requirements for licensure:

10
2.

3.

A person must be 18 years of age or older;
Not convicted of a crime involving moral turpitude

(both N.J.S.A. 33:1-25);
Be a reputable person who would operate the licensed business
in a reputable manner. Narducci & Testa v. Atlantic City,
Bulletin 2305, Item 3; Zicherman v. Driscoll, 133 N.J.L. 586
(Sup. Ct. 1946);
Absent exceptions may not have an interest in more than a total
of two (2) retail licenses (N.J.S.A. 33:1=12.31);
Have no interest in any other non-retail class of ligquor
license (N.J.S.A, 33:1-43);
Not be ineligible for licensure for 2 years or more in
consequence of prior revocation(s) of license (N.J.S.A.
33:1-31); and
Not be a regular police officer, peace officer or any other
person whose powers and duties include the enforcement of
the alcoholic beverage law (N.J.A.C. 13:2-23.31).

B. Review of Licensed Premises

The following basic concepts are applicable:

1,

A license is required for each specific place of business,
and the operation and effect of every license is confined to
the licensed premises (N.J.S5.A. 33:1-26);

The licensee must have a possessory interest in the licensed
premises, (Hershorn v. Estelle Manor, Bulletin 1326, Item 1);

Absent "grandfather" provisions or waiver, no license can be
jocated within 200 feet of any church, public school or private
school conducted not for profit. N.J.S.A. 33:1-76. The 200
feet is measured in the normal way a pedestrian would lawfully
walk from the nearest entrance of the church or school to the
nearest entrance of the premises sought to be licensed. See
Karam v. West Orange ABC, 102 N.J. Super. 291 (App. Div. 1968);
Presbyterian Church of Livingston v, Div. of ABC, 53 N.J. Super.
271 (App. Div. 1958);
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No premises can be licensed in contravention of a municipal
ordinance. petrangeli v. Barrett, 33 N.J. Super. 378 (App.
Div. 1954). A transfer of Ticense can be approved subject

to ultimate compliance with, or variance from, local building
or zoning ordinances. Holiday Inn v. Paramus, Bulletin 2315,
Item 3; and

all local distance—between—premises ordinances must be
satisfied, or the license may thereafter be subject to
cancellation proceedings in consequence of an improvident
transfer. Re City Hall sandwich Shop, IncC., Bulletin 2334,
Item 1.

icable Statutes ahd Regulations

l.

New license issuance = when permissible, the procedure is
governed by N.J.S.A. 33:1-19.1 and 19.2 and N.J.A.C. 13:2-2.1
et seq. Review of the holdings in W.C. Three, Inc. V.
Washington Tp., 142 N.J. super. 291 (App. piv. 1976) and
Blanck v. Borough of Magnolia, 38 N.J. 484 (1962) would be

of assistance in such situation.

Renewal of licenses - defined in N.J.S.A. 33:1-12,.26 and must
be issued for immediately following license term, covering

the same premises and issued to same holder of expiring license.
The issuing authority has the power to renew licenses until
July 30th of any given year. Thereafter, any late renewal
(technically considered a new license) can only be authorized
after petition to the Director before September 29th of such
year, pursuant to N.J.S.A. 33:1-12.18. Absent timely renewal
or Director's authorization, that license lapses.

An inactive license, i.e., a license not
in substantial full-time operation in connection with a licensed
premises for the two immediately preceding license terms, cannot
be renewed unless authorization is received by the licensee from
the Director, Division of Alcoholic Beverage Control after a
hearing, and for good cause shown, N.J.S.A, 33:1-12.39.

Attention must be made to N.J.A.C. 13:2-2.1
and the various objection,; hearing and decision making pro-
visions and timetables covering renewal applications. specific
note is directed to revisions of N.J.E.C. 13:2-2.9 which add the
following requirements.

No application can be approved unless the
issuing authority affirmatively finds and reduces to resolution
(emphasis added) that:

(i) the submitted application form is complete in
all respects;

(ii) the applicant is qualified to be 1icensed according
to all statutory, regulatory and local governmental
ABC laws and regulations; and

(iii) the applicant has disclosed and the issuing authority
has reviewed the source of all funds used in the
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purchase of the license and .the licensed business
(new license issuance or transfer situations) and/or
any additional financing obtained in the previous
license term for use in the licensed business
(renewal situations).

With respect to club licenses, N.J.A.C.
13:2=-8,6 was revised to require the above stated affirmative
finding reduced to resolution that:

(i) the submitted application is complete in all
respects, including submission of the club member
list;

(ii) the officers and directors of the club are qualified
according to all statutory, regulatory and local
governmental ARC laws and regulations; and

(iii) the club maintains all records required by N.J.A.C.
13:2-8.8 (special events open to non=club members)
and N.,J.A.C. 13:2-8.12 (true books of account for
receipts and disbursements) .

3, Transfer of licenses = the procedure is governed by N.J.S5.A.
33:1~-26 and N.J.A.C. 13:2-7.1 et seq. Review the regulation for pub-
1ication, objection, hearing, and decision-making provisions and
+imetables covering transfer applications.

N.J.A.C. 13:2=7.7 has been revised and
provides the identical affirmative finding reduced to resolution
requirements previously set forth concerning renewals of licenses.

p, License aApplication Form

The requirement to fruthfully and accurately
complete the 1icense application form is statutory. ¥nowing misstatement
is a misdemeanor. Fraud, misrepresentation, false and misleading
statements, oOr evasions and suppression of material facts are grounds
for suspension or revocation of license. N.J.S.A. 33:1-25.

careful review of the application form is required to determine if it is
completely and accurately answered, and which should disclose various disqualifying
situations. Independent review should be made of facts and information contained
therein in order to ascertain whether false, evasive or misleading statements are made.

Lastly, when changes occur in any fact contained on & 1icense application form
during the course of the license term, amended pages of the application must pe filed

by the licensee with the local issuing authority and the pivision within 10 days of the
occurrence. N.J.S.A. 33:1-34 and N.J.A.C. 13:2-2.14. When the change involves corporate
stockholdings, publication is also generally required. N.J.A.C. 13:2-2.15 and 2.16.

—
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6. NOTICE TO WHOLESALERS AND SUPPLIERS - BRAND REGISTRATION (April 23, 1980).

NOTICE TO WHOLESALERS, DISTRIBUTORS, BREWERS, VINTNERS AND SUPPLIERS:

T have received significant input with respect to my April 14, 1980
Notice concerning Brand Registration, Particular concern was directed to the date
of compliance (May 1, 1980) and the fee required to be paid ($10.00 per registration).

3

Having carefully considered the comments, 1 have determined that I will
extend the date for compliance with the Brand Registration regulation to June 1, 1980,
continuing in effect the other provisions of the Special Ruling of March 11, 1980
(Bulletin 2342, Ttem 1 at page 2); and further, no single Registrant shall be required
to pay total registration fees in excess of $1,000.00.

In instances where a Registrant cannot have available by June 1, 1980,
documentation that it is authorized to register a product on behalf of a brand owner,
due to the fact that the brand owner is a foreign supplier, the following procedure
is adopted. A conditional registration must be made by June 1, 1980 accompanied with
an affidavit and supportive documentation establishing the reasons for inability
to immediately procure proof of authorization. In no event shall such registration
be valid after August 1, 1980, unless written authorization is filed prior thereto
with the Division.

"private Label" Brand Registrations may be made by the brand owner or its
agent., Where a "Back Label" is owned by one company and the "Front Label" owned by
another, separate registrations must be made by or on behalf of the label owners. In
such instances, the phrase "BACK LABEL REGISTRATION ONLY" or "FRONT LABEL REGISTRATION
ONLY" is to be printed or typed on the bottom of page 1 of the relevant Brand
Registration Form.

When a bottle size is to be offered to the trade in other than a metric
size indicated on the Brand Registration Form (e.g. malt beverages or special
decanters); the designation thereof is to be made in the space provided in the Brand
Registration Form following point III on page 1. Registrants are cautioned that
this Division has adopted both Federal (ATF) labeling and standards of fill
requirements. N.J.A,C., 13:2-27.1.

JOSEPH H, LERNER
DIRECTOR

Dated: April 23, 1980
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7. NOTICE TO WHOLESALERS AND DISTRIBUTORS = TRANSITION CﬁEDIT N.J.A.C.
13:2=-41.4 (May 9, 1980). ,

NOTICE TO WHOLESALERS AND DISTRIBUTORS

RE: Transition Credit N.J.A.C. 13:2-41.4

By now, every licensee who sells to retailers in this State
chould have received a copy of the Division's Final Delinguency
List of May 1, 1980 published pursuant to Transition Credit
Regulation N.J.A.C. 13:2-41.4. Also, a Notice which is

printed on The reverse side of this Notice has been mailed to all
retailers on that list.

The credit delinguency information possessed by this Division
has been supplied to it by the wholesaler in the industry
prior to tderegulation" without regard to the nature of products
sold by individual wholesalers. It is, therefore, each
wholesaler's responsibility to correct any of its errors in
the Final Delinguency List. 1t must also notify the Division
and every wholesaler and distributor of spirit, wine or malt
products when a retailer has satisfied its payment obligations
arising from deliveries prior to tderegulation (March 11,
1980), or has reached a subseguent repayment understanding
approved b the Director relating thereto. N.J.A.C. 1%: 2~
39,3(a) (Ag and 41.4. Failure to comply with this directive
may result in Division disciplinary action.

A1l communications with this Division relating to the
Transition Credit Provisions must be in writing, addressed
to "Transition Crecitor", in care of the Division at the
above address, and must contain the twelve digit license
number of the particular retail licensee to whom the
communication relates.

JOSEPH H. LERNER
DIRECTOR

Dated: May 9, 1980
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AmpLE

The final "Default" or "Non-Delivery" pecords of this Division (compiled
as of April 29, 1980) indicate that you have not paid for the delivery
of aleoholic beverages which took place prior to the effective date of
the recent amendments to Division Regulations (March 11, 1320). Under
the provisions of a new Division Regulation (N.J.A.C. 13:2-U1.0,

adopted April 4, 1979), unless (1) all of the wholesalers to whom you.
owe payment for deliveries which took place before March 11, 1950
notify the Division that you have, in fact, paid the prior debt, or
unless (2) you individually reach a written "repayvment agreement" witl
each of the wholesalers to whom you continue to owe for deliveries whicl
occurred before March 11, 1980; effective June 7, 1080, no wholesaler
will be permitted to sell or deliver alcoholic beverages to you,

All proposed "repayment agreements'" mst be in writing, must set forth
the complete terms and conditions of both the debt and the method of itr
repayment, must be submitted as a Petition establishing good cause for
the relief sought, and must be approved by the Director prior to June

6, 1980.

I urge that you review all of your business records, including previous
Notices of Default or Non-Delivery, and contact the wholesaler or
wholesalers involved as quickly as possible so that you may make the
appropriate business decisions.

A1l communications by you or by wholesalers to whom you owe payment with
the Division concerning this Notice must be in writing, must contain
your license number and the name on your license, and be addressed to:

Transition Credit

¢/o Division of Alcoholic Beverage Control
Newark International Plaza

U.S. Rt. #1-9 (Southbound) & International Way
Newark, New Jersey O711l

Joseph H. Lerner
Director

39.




