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Notice and Grounds of Appeal. 

Nrm lJrrsry §upr.emr (!Tnurt 
SOMERSIDT COUNTY. 

( Filed l\1ay 17, 19·27.) 

BOUN D BROOK CR.USIHFID 8TONID 
COMPANY, a corporation, 

Plaintiff, 

vs. 

,vrLS.ON & ENGLISH CoNS'I'R.UC- Action at Law. 
TION COMPANY, INC., a corpo· 
rat ion , and- F. R. UPTON, INc., 
a cor··pora tion, 

Defendants. 

To: 
HA RRISON AND ROCHE, 

10 

20 

At torneys for Plain tiff. , 

Gentlemen ,: 30 

PLEASE TAKID Norrrc:m that the defendant vVilson 
& Eng lish Construction Company appeal s to the 
Court of Errors : and Appeals fr •om the whol e of the 
judgme nt entered for the plaintiff in this cause on 
May 7th , 1927, on the following grounds: 

. 1. The Supreme Court erred in granting the mo-
tion of the plaintiff to strike out the answer of the 
defendant Wilson & Engli sh Constroction Com-
pany. 40 
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2. The Supreme Court erred in refusing to deny 
the plaintiff's motion to strike out the answe r_ of 
the defendant Wilson & English Construction 
Company. 

3. The Supreme Cou:rt erred in directing entr y 
of judgment for the face of the claim of the plain-
tiff. 

4. The Supreme Court erred in giving final 
judgment for the plaintiff. 

Dated :May 16, 19·27. 

HOBART & MINARD, 
Attorneys for defendant vVilson & 

English Construction Company. 

Service of the annexed Notice and Ground s of 
Appeal is acknowledged this 16,th day of May, 
19·27. 

HARRISON & ROCHE, 
Attorneys for plaintiff, Bound Bro ok 

Cr·ushed Stone Co. 

3 

Summons and Complaint. 

( Served October 5, 19•2:6. Filed October 8, 1926.) 

8TATID OF NEW JFJR~,EIY: 

To vVilson & En.glish Construction Co.) Inc. ) a. cor-
poration : 

You ARE SUMMONED to answer the an-
nexed complaint of Bound Brook Crns1hed 

L. S. Stone Company, a corporation, in an 
action at law in the New Jersey S.u-
preme Court. And take notice that un-

less you file your answer to said complaint with the 
Clerk of the New Jersey Supreme Court, at Tren-
ton, within twenty .days after service upon you of 
this writ and the annexed complaint, the plaintiff 
may proceed in the suit and judgment ma.y be en-
tered against you. 

WITNESS>, WILLIAMS. GUMMElRID, Chief Justice of 
the New Jersey Supreme Court, at Trenton, this 
30th day of September, 19'26. 

EDWARD J. I{ELLEHER, 
Clerk. 

HARRISON & ROOHID ., 
Attorneys. 

20 

10 

30 

40 
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Sumrnon.s and Corn,plaint. 

NEW JERSEY SUPRE:ME COURT, 

SoMERSErr CouN'l'Y. 

BOUND BROOK CRUSHED' STONFJ 
COMPANY, a corporation , 

Plaintiff, 

VS!. 

WILSON & ENGLISH CONS.TR.UO-
TION Co., INC., a corporation, 

Defendant. 

Action at Law. 
Complain t. 

Bound Brook Crushed Stone Company, a corpo-
ration of the State of New Jersey, having its prin-
cipal office in the Borough of Bound Brook, Somer-
set County, New Jersey, s,ays that: 

1. It sues for the amount of goods sold and de-
livered to the defendant on a book account , a tru e 
copy of which is, hereto annexed and made a part 
hereof, and on which there is due plaintiff the sum 

:W of $1,028.81. Plaintiff has made dema.nd up on de-
fendant for · the payment of siaid sum of $·1,028.81, 
but defendant has fail ed, neglected and refu sied to 

40 

pay the same. 
Judgment will be claimed for the aforesai d sum 

of $1,028.81. 

HARRISON & ROCH E, 
Attorneys of Plai ntiff. 

5 

81,ummo1is and Coni,pl(llin.t. 

Sta ,ternen-t 

Bound Brook, N. J ., 

September 20, 1924 

Wilson & English Consitruction Co., Inc., 
Box 131, 

South Amboy , N. J. 

To BOUND BROOK CRUSHED STONE 00. , Dr. 

MA 0 HI.1-YBJ BROKEN TRAP RO OK 

Long D ista nce T eleph one : {Offi~e , No . 5 
Residence, No . 299-M 

Dec. 8-1924 Bill F eb. 20 Cash on 
R end ered $408.98 account, 

" 22-1924 do 227 8.50 Balance 
" 27-1924 do 541.95 du e, 

$3229.43 

.B.alance due .. .. ., . . . . . . $1028.81 

$2200.62 

1028.81 

$3229.43 

10 
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S'zwnmons mid Complaint. 
--- --- -------------- ----- -

Branch Office 
F. R. UPTON INC. 

Union Bldg., Newark, N. J. 

TERMS AND CONDITIONS OF SALE. 

Cash settlements to be made 
monthly, on or before the fif-
teenth of each month to cover in 
full all shipments of the previous 
month. 

All contracts and agreements 
are contingent upon st rikes, acci-
dents, delays of carriers or other 
delays unavoidable and beyond 
our control. 

No claims allowed unless made 
within ten days from date of ship-
ment. 

Shipments made in carloads 
only. R. R. weight to govern. 

Quotations subject to change 
without notice. 

Quarries 
ON C. R. R. OF N. ]. 

Date Initials Car No. 

BOUND BROOK CRUSHED STONE CO. 

:OlAC:HINE BROKEN 'r'RAP Rocm: 

Bound Bi-'Ook, N. J. 
Decembe r 8, 192± 

S Office N o. 5 
Long Distance Telephones l Residence 299_M & 39_M 

So]d to 

"\Yilf-oin & Englis 1h Construction Co ., Inc., 

Adcll"ess: Box 131, 

South Amboy, N. J. 

8hippec1 to Morgan, K .• T. 

Y om · 01·der No. F. 0. B. Quarry. 

Size Weight Amount Total 

Dec. 5 CRR 85725 Reinfo rced Concret e 
81333 

102900 lbs . 
94300 " 

6 88091 87700 " 
88025 87900 " 
81600 86000 " 
82025 86500 " 

545300 " 
272. 65 Tns. 
@ $1.50 $408.98 

We, the undersigned, do hereby guarantee tha t the articles or commodities liste_d he~~i~ 
were produced or manufactured by or for us in a manufacturing estab li~hment 111 w 1

~ 
within thirty days pr ior to the removal of such product therefrom no children under t e 
age of fourteen years were employed or p erm itted to wor k , no r child ren betwee1; th\ag es 
of fourteen and sixteen yea rs were employed or permitt ed to work more than eight ours 
in any day, or more than six days in any week, or aft er th e hour of seven o'clock p. m. or 
before the hour of six o'clock a. m . 

BOUND BROOK CRUSHED ST ONE CO. 

7 

Su1mmi0ns· arid 00111,,plaint . 

Branch Office 
F. R UPTON INC. 

Union Bldg., Newark, N. J. 

T ERMS AND COND ITIONS OF SALE. 

Cash settlements to be mad~ 
monthly, on or before the fif-
teenth of each mon th to cover in 
full all shipments of the prev ious 
month. 

All contracts and agreements 
arc contingent upon strikes, acci -
dents, delays of carriers or other 
delays unavoidable and beyond 
our control. 

o claims allowed un les s made 
within ten days from date of ship -
ment. 

Shipments made in carl oads 
only. R. R. weight to govern . 

Quotations subject to chano-e 
without not ice. "' 

Quarries 
ON C. R. R. OF N. J. 

Date In it ials Car No. 

Reinforced Concrete 
Dec, 16 CRR- 81017 85400 lbs . 

84256 97600 " 
81708 84400 " 17 81655 82100 ,, 
80233 80700 " 
82083 83600 " 

19 81816 83300 " 
81909 86200, " 
816.20 82900· " 
82266 86100 " 
81791 89300 " 
85325 107300 " 
.8422.9 103300 " 20 .81287 83200 " 
80195 87900 " 
80005 90100 " 
81103 881-00 " 

22 82276 91000 " 
80571 92300 " 
82205 92200- " 
82174 89100 " 
80048 91300 " 

BOUND BROOK CRUSHE ,D S.TONE CO. 

MAOHINE BR OKEIN T'RAP R OOK 

B ound Br ·ook, N. J . 
Dec. 2-2, 1924 

S Office N o. 5 
Long Distance Telephones l Residence 299_M & 39_M 

Sold to 

Wilsion & EngJiS1h Const r·uct ion Co., I nc ., 

Add res 1S1: B ox 131, 

South Amboy, N. J. 

Shipp ed to Morgan, N. J. 
Your Ord er No. F. 0. B. Q:uarry . 

Size ·weigh t 

l ½-¼" 
D ec. 17 CRR-80 025 

85902 
88392 
81869 
88391 
82111 

18 85114 
88261 
81405 
81846 
82212 
80-066 

Total: 3038000 lbs. 
1519 T ons-

Am ount 

Con. 
81000 lh s. 

100800 " 
87300 " 
85600· " 
89400 " 
93500 " 

103300 " 
89300 " 
89200 " 
90300 " 
88G00 " 
82300 " 

@ $1.50 $2278.50 

To tal 

We, the un dersigned, do hereby guarantee that the articl es or commo di tie s listed herein 
w~r~ produced or manufactured by or for us in a manu fa ctur ing est ablishmen t in which 
Wt thm thirty days _prior to the rem()IVal of such prnduct therefr om no children un der the af\ of fourt een year s were emp,loyed or permitt ed t o work , nor children between t he ages 
? ourteen and sixteen years were emp loyed or perm itted to work more tha n eight hour s 
hnfany day, or more than six days in any week, or a f ter the hour of seven o'cl ock p. m. or 
e ore the hour of six o'cl ock a. m. 

BO U ND BROOK CRUSHED ST ONE CO. 
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S,a,mmons · and ' C01nplarin.t. 
---- --------- ------ --- --

Branch Office 
F. R. UPTON INC. 

Union Bldg., Newark, N. J. 

TERMS AND CONDITIONS OF SALE. 

Cash settlements t o be made 
monthly, on or before the fii --
teenth of each month to cover in 
full all shipments of the previous 
month. 

All contracts and agreements 
are contingent upon strikes, acci-
dents, delays of carriers or other 
delays unavoidable and beyond 
our control. 

No claims allowed unless ma<l~ 
within ten days from date of ship-
ment. 

Shipments made in carloads 
only. R. R. weight to govern. 

Quotations subject to change 
without notice. 

Quarries 
ON C. R. R. OF N. ]. 

Date Initials Car No. 

BOU 1ND BROOK CRU8HE .D STONE CO. 

:MACHINE BROKEN TRAP RO OK 

Bound Brook , :N. J. 
Dec. 27th, 192-1 

S Office No. 5 
Long Distance Telephones 1 R esidence 299-M & 30-M 

Sold to 

vVi l~iou & Engli s1h Constructi on Co., Inc., 

Addres ,s1: Box 131, 

South Amboy, N. eT. 

Shipped to Morgan, N. J. 

Yon 1·' Order No. F. 0. B. Quany. 

Size Weight Amount Tota! 

Dec. 24 CRR 81528 1½-¾" 
85072 

87600 lbs. 
103400 " 
88000 " 
91600 " 
85300 " 
86900 " 
84800 " 
85000 " 

81398 
80866 
80077 Massed Concrete 
80446 
84957 
80817 

722600 " 
361.3 Tns . 
@ $1.50 $541.95 

· · I' t d herein We the undersii:med do hereby l!uarantee that the articles or commodities is e_ ht'ch 
' ' · · bl' I t in w were produced or manufactured by or for us 111 a manufactur111g esta 1~ 1men cl the 

within thirty days prior to the removal of such product therefrom_ no childr en uni e\aes 
age of fourteen y~ars were employed or permitted to _work, nor children betwe:ai;tho~rs 
of fourteen and sixteen ye::i.rs wer~ employed or permitted to work more th~! ck0 • m. or 
in any day, or more than six days 111 any week, or after the hour of seven o c O P 
before the hour of six o'clock a. m. SHED STONE CO 

BOUND BROOK CRU · 

9 

Snmrnons and 00111,plarint. 

To the within named d'ef endarnt: 

In case the within summonSJ and complaint are 
served upon you pc'Jrsonally, then take notice that 
if you intend to make a defense to this action you 
must file an affidavit of merits within ten days 
from the date of service hereof upon you, and must 
file your answer within twenty days from the date 
of such service, and in default of the filing of such 
affidavit and answer, judgment will be entered 
against you. Lawful service upon a corporation is 
deemed personal service for the purpose of this 
rule. 

HARRISON & ROCHE, 
Attorneys of Plaintiff. 

Affidavit of Merits. 

( Filed October 9, 1912;6,) 

S rrATE OF NEW YORK, l 
C OUNTY OF NE iW YORK, iSS. : 

CHARLOO W. S. ,vrLSoN, being duly sworn, says: 

10 

20 

I am the treas urer of the defendant corporation 30 
in the above entitled case. 

Said defendant ha.s a just and legal defense for 
said action on the 1neritsi of the case. 

CHARLES vV. S. vVILSON. 

Sworn and subseribed before me 
this 8th day of October, 1926-. 

LA URA E. SMITH, 

A Foreign Commissioner of Deeds for 
-{Beal) New Jersey in New York. 40 
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Summons, Answer and Counterclaim. 

( Served Octobe1~ 23, 19·26,. 1'1.led October 25, 1926.) 

S 'ii.mrn,ons. 

S1'ATE OF NEW JEIRSEY: 

10 To F. R. Upton) In.c.) a oorporation. (third p,lltrty): 

You ARID SUMMONED to answer the an-
nexed counterclaim of vVilson & Eng· 

L. S. lish Construction Company, a cor'P'~nt-
tion, in a.n action at law in the New 
Jers:ey Supreme Court. And take noti ce 

tha.t unles ·s you file your answer to said count e1·-
claim with the Clerk of the New Jersey Suprem e 
Court, at Trenton, within twenty days after service 
upon you of this writ and the annexed answer and 
counterclaim, the defendant, vVilson & Engli sh 
Construction Company, may proceed in the suit and 
judgment may be entered againsrt you. 

WI'INESS, \VILLIAM S. GUMMERE, Chief Justice of 
the New Jersey Supreme Court, at Trenton, this 
21st day of October, 19126. 

EDvV ARD J. KELLEH ER, 
Clerk. 

HOBART & MINARD, 
Attorneys. 

11 

Answ,er a,ndl Oown.terala.irn. 

NEW JERSEY SUPREME COURT, 

SOMER.SET COUNTY. 

BOUND BROOK CRUSHED STONE 
COMPANY, a corporation, 

Plaintiff, 

VSi. 

\VILSON & ENGLISH C0NSTRUO-
TI0N COMP ANY, a corporation, 
and F. R. UPTON, INo., a cor-
porat ion, 

Defendants ,. 

Action-at-La :w. 
Answer and 
Counterclaim. 

Defendant \Vilson & English Construction Com-
pany, a corporat ion of the State of New York duly 
author-ized to transact business i in the State of New 
Jersey, with its principal office in New Jersey at 
number 246 Elm Street, Perth Amboy, New Je·r-
sey, says that: 

PIR.S.T DEIFENSE. 

1. It denies the truth of the matters contained 
in the complaint . 

SEICOND DEF '.0NSE1. 

1. It denies that it hasi eve·r purchased any ma-
terials or commodities of any kind from or· ever 
had a.ny busriness trans,a .ctions with the plaintiff 
and that any book account ever existed between it 
and the plaintiff. 

OBJEOT'ION IN POINT OF LAW. 

10 

20 

30 

At or before the trial the defendant Wilson & 4o 
English Construction Company will move to dis-
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12 

S1r,1mm.ons and 1 Oom,plaint. 

miss the complaint for the reason that it fails to 
show a cause of action in that neither it nor the 
alleged book account, annexed thereto, state any 
commodity or ' material which was the subject of 
Baid alleged book account. 

COUNTERCLAIM. 

By way of counterclaim against the defendan t 
F. R. Upton, Inc., a third party, a corpo11ation hav-
ing its principal office at number 9, Clinton Stree t, 
Newark, N. J., the defendant vVils,on & Engli sh 
Construction Company says: 

1. On or about September 29,, 1924, it ente red 
into an agreement with the defendant F. R. Upto n, 
Inc., for sand and gravel in quantities : and at th e 
prices and of the character a.nd quality to conform 
to certain s1pecifica tions therein specified. 

2. Owing to the failure of said defendant F. R. 
·upton, Inc., to furnish s;and and gravel of the char-
acter· and quality specified, the class "A" Concrete 
made therefrom was rejected by the Central Rail -
road Company of New Jers ,ey, for whom the work 
was being done, and defendant vVilson & Engli sh 
Consitruction Company wa.s compelled to provid e 
other sand, and to mix with the gravel certain pro-
portions of crushed stone, which was furnished by 
said defendant F. R. Upton, Inc. 

3. All of the crushed s;tone used by defend ant 
'1Vilson & English Construction Company durin g 
the month of December, 1924, cons ,isrting of 48 cars, 
was ordered from and furnished by said defend ant 
F. R. Upton, Inc., including all of the carload s, 
indicated by car initials a.nd car ' numbers in the 
alleged book a.ccount annexed to the complaint, and 

13 

Answer a,n,,dJ Counte1·alaim. 

the cha.rges for said crushed stone together ' with 
the charges for all the sand and gravel furnished 
by said defendant F. R. Upton, Inc., during said 
month of DecemLer, 19124, was included and co-
mingled in an a.ccount stated between s,aid defend-
ant F. R. Upton, Inc., and defendant ,vnson & 10 
Eng lish Construction Compa .ny on F'ebruary lG 
19·25. ' 

±. By reason of the failure of said defendant F. 
R. Upton, Inc., to furnish sand and gr·avel of the 
c~iaracter and quality requfred by said specifica-
tions, the defendant vVilson & English Construction 
Company was compelled to and did incur and pay 
the following items of expenses : 

40,37 tons of crushed stone @ 72¢ per 
t on · · • • • • . . . . . . . . . . . . . . . . . . . . . . . $2 9106. 64 

1145 additional tons of sand @ 10¢ per ' 
t on · · • • • • • . . . 114.50 

Demurrage ....... ~: ~: ~: : : : 1,154.00 
Hiring locomotive crane, 110 hour's @ 

$3.20 per hr ..................... . 
Engineer for ' locomotive crane, 110 hours 

@ $1.20 per hr ................... . 
Fire man for locomotive crane, 110 hours 

@ 55¢ per hr .................... . 
11 tons coal for crane @ $6 .00 per ton .. 
Labor, 300 hrs ,. @ 50¢ per hr .......... . 
S~perin tendence 30 hrs 1. @ $1.35 per hr .. 
~ime-keepe:, 30 hrs. @ 77 ¢ per hr ...... . 

ompensa.bon and liability insurance .. . 
Overhead expense on labor . . . . . . . . . . . . 

Total . . . . . . . . . . . . . . . . . . . . . . 

352.00 

132.00 

60.5,0 

150.00 
40.50 
23.10 
13.00 
41.91 

$5,054 .15 

30 
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5. The defendant Wilson & English Constru c-
tion Company counterclaims against the defenda nt 
F. R. Upton, Inc., $5,054.15 damages. 

HOBART & MINARD, 
Attorneys for defendant Wilson & 

English Construction Compa ny. 

October 21, 1926. 

To the within n,am.ed d:efen.dant F. R. Upton, Inc.: 

In case the within s1ummons and answer a.nd 
counterclaim a1·e s:erved upon you personally, ta~e 
notice that if you intend to make a defense t~ th.is 
action you muSlt file an affidavit of merits withi n 
ten days ; frnm the date of s1ervice hereof upon .Y0~, 

and file your ans;wer to said counterclaim w1th~n 
twenty da.ys1 from the date of such service, and m 
default of the filing of such affidavit or a.nswei·, 
judgment will be entered against you. La.wful 
service upon a corporation is deemed pers onal 
ser'Vice for the purpose of this: rule. 

HOBART & MINARD, 
Attorneys for defendant Wilson & 

English Construction Compa ny. 

15 

Answer a,,n,dJ Ooun.te1·oladrn. 

I herebr appoint and depute OLIVE.R WERKHEISER 
to serve the within writ. 

Witnes s my band and seal this 23rd day of Oct., 
1926. 

HARRY B. O'CONNELL, 
Sheriff. 

By ALF REID C. w ALKIDR, 
(Seal) Under Sheriff. 

Sheriff Fees 3. 78 

Srerved the within Summons and Complaint with 
a ten-day Notice endorsed thereon October 2·3rd, 
1926, upon F. R. Upton, Inc., a corporation, the 
within na.med defendant, by delivering a true copy 
thereof personally to Lucy Upton, its President, at 
her principal office #707 Union Bldg., Newark, 
N. J. 

HARRY B. O'CONNELL, 
Sheriff. 

By OLIVIDR WIDRKJHEISIDR., 

Special Deputy. 

10 

20 

30 

40 
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Affidavit of Merits. 

( Filed October 26, 1926.) 

NEW JERSE,Y SUPRE .M.E COUR,T, 

SOMIDRS,E'l' COUNTY. 

BOUND BROOK CRUSHED- S~l.'ONE 

COMPANY, a corporation, 
Plaintiff, 

vs. 

. \VJLSON & ENGLISH CONSTRUC~ 
TION COMPANY, a corporation, 
and F. R. UPTON, INC., a. cor-
poration, 

IJefendants. 

STATE OF' N:mw ,TEIR.SEY, lee:< . 
COUN'J'Y OF B-ssmx, ) >J>J, • 

Action at Law . 

L. C. BoNNE ILL, of full age, being duly sworn 
upon his oath according to law, depos:es1 and says, 
that he is the treasurer of F'. R.. Upton, Inc., a cor-
poration, one of the defeindantS' in the above en-
titled action; that deponent believes tha.t the said 

30 defendant has a. just and legal defense to the action 
on the m€rits of the cas·e. 

40 

L. C. BONNELL. 

8ubscribed and Rworn to before me 
this 2,6th day of October, 19·26,. 

,JOHN .J. ~JCDONOUGH, 
Notary Public of New Jersey. 

17 

Demand for Agreement. 

( Served October 27, 19·27.) 

To def endant lV'il.s>on & E 'ng'li8h Constru ,otion Com,-
]) a,ny ) a co1·1J,oration) and / 01· its a.ttorneys 
H obnrt <G ]f inard) 24. Branfo1 ·d Plaoe) N ewarl~) 
N ew1 l ersey: 

TA KE NOT'lC'E that the defel_ldant F '. R.. Upton, 
Inc., a corporation, demands that you serve upon 
it within 5 days after service of this demand upon 
you, a copy of the · agreement mentioned and set 
forth in pai-ag-raph 1 of the counterclaim of vVilson 
& En glish Cous.truction Company, a corporation, 
agains t defendant F. R.. Upton, Inc. , a corporation, 
in the above entitled matter ·. 

Yours respectfully, 

HARRISON & ROCHE, 
Attorneys of defendant F'. R.. Upton, Inc. 
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Compliance with Demand for Copy of 
Agreement. 

(Filed April 30, 19,27.) 

To: 

Messrs. HARRISON & ROCHE, 
Attorneys for Defendant, 

F. H. Upton , Inc. 

Gentlemen: 

In compliance with demand served October 27th , 
1926, for copy of the agr eem ent mentioned a.nd re-
ferred to in paragraph 1 of th€ counterclaim filed 
herein on the 25th of October, 1926, by th e de-
fendant ,vnson & English Construction Compan y 
we atta ch her eto the correspond enc e betw een th e 
defendant v\Ti]son & English Construction Com-
pany and the defend.ant F. R. Upton, In c., which 
constitute s. said agreement. 

Yours respectfully, 

Newark , N. ,J., Octobel' ' 27, 1926. 

HOBART & MINARD, 
Attorn eys for Defendant 

,vnson & English Construct ion Co. 

"\Vholesa le 
Cru shed S.tone 

Sand 
Ctus hed Slag 

Br ick 
Sewer Pipe 

Grave l 
H ollow Til e 

Cement 

Oorresporidence. 

'felephone 
Market 4710 

F. R. UPTON , INC. 
808 Uni on Building, No. 9 Clinton Street 

Newark , N. tT. 

Wilson & English 
5-0 Chu r ch St. 
New Yor k City 

·Gentleme n: 

Sept. lD, 1924. 

Recd. 9 20 19·24 
R€fd. to . ..... . 
Ansd ........ . 
Copy to ...... . 
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All contract s. and agreements are conting ent upon 
str ikes, acc idents , del ays of carrier s, car and coal 
supply, an d other conditions unavoidable and be-
yond our control. Railroad shipments are made in 
carload lots onl y, R. R. weights and tariffs to 
govern. Quotat ion s subj ect to change without no-
tice, and ar e mad e for shipm ents onl y during the 
current open season, April to December. Winter 
shipments are subjec t to extra charge and prior 40 
.sale of stock on hand. After the material is de-
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Oorres·p-ond\enoe. 

livered to the Railroad Company it becomes th e 
property of the consignee. Terms Cash. 

Confirming conversation of yesterday with Mr. 
Bonne]], and subject to the above printed term s 
and conditions we nre pleaS'ed to confirm pri ces 

10 given you on Gravel and Sand as follows: 
Gravel $1.70 per net ton, f. o. b. cars Morgan and 

Sand $1.08 per net ton, f. o. b. cars Morgan. This 
on the NY&LHRR. 

Tru~ting that yon will favor us with your ord er 
for these materiah; , for this work and thanking yon 
for the courtesy shown :Mr. Bonnell. 

Yours very tr uly, 

F. 1{. UPTON, I~C. 
20 By L. UP'ION Pr es. 

30' 

40 

LU:MFT 

September 29th, 1924. 

F·. R. Upton, Inc., 
808 Union Building, 
Newark, N. J. 

Gentlemen: 

vVe hereby accept your amended proposal of the 
19th inst., covering our requirements for sand and 
gravel at :Morgan, N. J. as follows: 

5,000 tons 
2,500 " 

(approximate) gravel @ $1.70 per ton 
" sand @ $1.08 " " 

F. 0. B. Oars, Morgan, N. J. 

It is understood that the .same will be furnished 
in accordance with the specifications of the Central 

21 

Oorre8pond'.ence. 

Railroad of New Jersey, with which you are 
familiar. 

Consignments will be shipped as, follows: 
,vnson & English Construction Co., 

:Morgan, N. J. 
N. Y. & L. B. R. R. Delivery, South Amboy. 10 

I nYoices and lJiils of la.dings to this. office. 

Ymns truly, 

WILSON & ENGLISH CONS.T. CO., 

'\VDL. 

VV. D. LA ,v, 
Purchasing Agent. 

SPECIFICATIONS . 

FINE AGGltE'GATE. 

20. G -enera,l Requirements-: 

The approval of the Engineer shall be secured 
fo~ t he fine aggregate it is intended to use under 
tlu s contract lJefore any work is started. 

Fine aggregate shall consist of sand having clean, 
~ia~d,_strong, durable, uncoated grains and free from 
lllJu~wus amounts of dust, lumps, soft or flaky 
par ticles , shale, alkali, organic matter, loam or 
0th er deleter·ious su bsitances. 

21. Grading: 

F ine aggregate shall range in size from fine to 
coarse, preferab ly within the following limits: 

Passing through No. 4 sieve--not less than 
95 per cent 
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Oorres 1po ndcnae. 

Passing through No. 50 sieve---not more than 
30 per cent 

The weight removed by decantation shall not be 
more than 3 per cent. 

22. ]1 ortar Strength Test: 

Fine aggregate shall be of such a quality that 
nwrtar briquettes, cylinders, or pris 1ms, cornlisting 
of one ( 1) part by weight of Portland cement and 
tln·ee ( 3) parts by weight of fine aggregate will 
show a tensile or compressive strength at ages of 
seven (7) and twenty-eight (28) days not less th an 
that of 1 :3 standard Otta,va sand morta.r of th e 
sian1e plasticity made with the same cement. 

COARSE AGGIU1GAT 'E. 

23. General Requriremcnts: 
The approval of the Engineer shall be secured foi-

the coarse aggregate it is intended to use und e1· 
this contract before any work is started. 

Coarse aggregate shall cons.ist of gravel, cru shed 
gravel, crushed granite, or crushed trap rock, hav-
ing clean, hard, strong, durable, uncoated parti cles 
free from injurious: amounts of soft, friable, thin , 
elongated or laminated pieces, alkali, organic or 
other deleterious matter. 

24. Grading: 
Grading of the coarse aggregate for the variou s 

clas.ses of concrete shall range in size from fine to 
coarse within the following limits. 

23 

Oorres 1pon ,denae. 

CLASS A CONCRETE. 

P'ass~ng 1~ sieve (maximum size) not less than 95·% 
Pass ~ng No. 4 sieve not more than 10% 
Pass ing No. 8 sieve not more than 5o/o 

CLASS B CONCRETE. 

Pass ing 1 ½" sieve (maximum size) not less than 
95% 

Pass ing ¾" sieve ( intermediate size) 40 to 75 % 
Pass ing No. 4 " .......... not more than 10% 
Pass ing No. 8 " " " " . . . . . . . . . . 5% 

CLASS C CONORETE. 

PaS's~ng 3" sieve ( maximum size) not less than 95,% 
P'ass~ng 1½" sieve (intermediate size) 40 to 75% 
Pass 1n a NO 4 " . o · - • ......... not more than 10% 
Pass ing No. 8 " " " " . . . . . . . . . . 5% 
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Notice of Motion to Strike Out Answer and 
Enter Summary Judgment. 

(Filed. Apr. 29, 19·27.) 

To: 

Hobart & :Minard, 
10 Attorneys of Defendant Wilson & 

Englis-h Cons,truction Company. 

Sirs: 

PLEASE TAKE NOTICE that on Saturday, Novem-
ber 13, 1926, a.t 10 o'clock in the forenoon, or as 
soon therea .f ter as counsel can be heard ther eon, 
before the Hon. Charles W. Parker, a Justice of the 
Supreme Court of New Jersey, at the Court Ro~ se, 
in the City of :Morristown, we shall move t~ st rike 

:20 out the answer filed by said defendant Wilson & 
English Construction Company, and enter summ~ry 
judgment against s,aid defendant. And ta;ke n~tice 
that said motion will be based upon an affidavit at -

40 

tached hereto and made a part hereof. 

Yours respectfully, 

HARRISON & ROOI-IE, 
Attorneys of Plaint iff. 
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Affidavit of Lucy Upton. 

STATE OF NE !W JERSEY, 1 
C E ss.; OUNTY OF 1 SSEtx, 

Luc y UPTON, of full age, being duly sworn ac-
cording to law upon her oath, deposes and s:ays: 

1. I am the President of F. R. Upton, Inc., a. 10 
corporation of the State of New Jersey, having its 
pri ncipal office in the City of .Newark, Ess ,ex 
County, New Jersey, and I am familiar with th e 
matte rs and things hereinafter set forth. 

2. F. R. Upton and said F. R. Upton, Inc., a 
corporation, has, for the past twenty years, repre-
sente d, as sales agent, a number of companies ' deal-
ing in stone, gravel, sand and cement a.ncl other 
materials, including the plaintiff in this suit, Bound 20 
Rrook Crushed Stone · Company, a corporation, 
thro ughout the State of :New Jersey. The fact that 
said F . R. Upton, Inc., is sales agent for s.aid Bound 
Brook Crushed Stone Company, a corporation, is 
gener ally known to all of the customers of said 
F. R. Upton, Inc., and other pers-ons, firms- and cor-
pm·at ions engaged in contracting, building and con-
struct ion work. Said F. R. Upton, Inc., a corpo-
ratio n, has: repr 'esented for many years past said 
Round Brook Crushed Stone Company, a corpora- 30 
tion of the State of New Jersey, in the sale of stone 
and other materials 1. 

3. Said defendant vVilson & English Construc-
tion Company, a corporation, purchased from 
Bound Brook Crushed S,tone Company, a, corpora-
tion, stone requir'ed by it to carry out and perform 
the terms of a contract between said defendant Wil-
son & English Construction Company, a corpora-
tion, and the Central Railr 'oad Company of New -10 
.T ersey. Said stone was purchased through F'. R. 
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Affida ,vit of lAiay Up;ton . 

1Jpton, Inc., a corporation, who was the sales agent 
for said Bound Brook Crushed Stone Compan y. 
Said stone was delivered to the defendant at the 
times, in the amounts and at the prices stated in 
the itemized account, a copy of which is annexed to 

10 the complaint. Said stone was shipped by the 
Bound Brook Crushed Stone Company in its ' name 
to the defendant Wilson & l-~,nglish Construc tion 
Company. rrhe statements , or bills for the stone 
sold to the defendant ,vilson & English Cons truc-
tion Company, from time to time, were billed in the 
name of Bound Brook Crushed Stone Compan y and 
said bills or statements rendered to defendan t in 
the usual course of business. 

20 
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4. Said defendant vVilson & English Construc -
tion Company for monthSi prior to the sale of the 
stone set fo:rth in the itemized account annex ed to 
the complaint, had purchased materials from said 
Bound Brook Crushed Stone Company, through its 
sales agent, F. R. Upton, Inc., a corporation , and 
was fully a:ware of the fact and knew that said F. 
R. Upton, Inc., a corporation, was the sales agent 
for said Bound Brook Crushed S,tone Company , and 
that the said stone waSi purchased from said Bound 
Brook Crushed Stone Company. 

3. I further state that said account is in all 
things just and true and that there are no set-offs 
or counterclaims to the same, a.nd that the stone 
mentioned was duly delivered to said defend ant 
Wilson & English Cons ,truction Company and ac-
cepted by it and that the sum of $1028.81 rema!ns 
unpaid on said account and is justly due and owmg 
to said Bound Brook Crushed Stone Compan y, a 
corporation, together with lawful interest th ereon 
from January 1, 1925, to date, amounting to the 
additional sum of $113.16. 
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Affida vit of Lu .oy, Upton.. 

6. I further state that I believe that there is no 
defense to the action of said Bound Brook Crushed 
Ston e Company against the said defendant vVils:on 
& English Construction Company. 

LUCY UPTON. 

Sworn and subscribed to before me 
th is 3rd day of Noyember , 1926. 

JOHN J. l\1cDoNOUGH, 
Notary Public 

of New Jersey. 

Opposing Affidavit of William D. Law. 

( Filed Apr. 29, 1927.) 

WILLIAM D. LAW, of full age, being duly sworn , 
on his, oath deposes and s1ays : 

1. I am the Purcha.s ,ing Agent of the defendant 
Wils'On & English Construction Company, and am 
perso nally famiFar with the matter-s and things 
hereinafter set forth. 

2. I am the repreS'enta.tive of the defendant vVil-
son & English Construction Company, who re-
ceived t he bid of Sep,tember 19 1924 from the de-

' ' fenda nt F. R. Upton, Inc., fo,r sand and gravel a.nd 
who wrote and signed the letter of September 2;9,, 
1924, by which that hid was accepted, and I am 
the pers on who conver'Sied with Mr. Bonnell on Sep-
tember 18, 1924, as referred to in said bid of Sep-
~mb~ 1~ · 
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Oppios·ing Affida,1At of vVilliam D. Larw1. 

3. I am the only officer of the defendant vVilson 
& English Construction Company with whom the 
defendant F. R. Upton, Inc., had any correspon d-
ence, conferences or negotiations regarding the 
transactions involved in this suit, as ,vell as in the 
other previous transactions between the defend ant 
~ Tilson & English Construction Company and the 
defendant F. R. Upton, Inc. 

4. I have been transacting business in the pur-
chase of crushed sitone, sand and gravel from the 
defendant F. R. Upton, Inc., since the spring of 
1924, and during that time I have conferred fre-
quently either personally or by telephone ·with i\lr. 
Bonnell, a representative, and J\1iss Lucy Upton , 
the president of the defendant F. R. Upton, Inc. 
vVhen in the spring of 19·24 deponent bought 
crushed stone and s1and from the defendant F. R. 
Upton, Inc., for a job on the Central Railroad a.t 
Somerville, Mr. Bonnell said that he would furn ish 
crus ,hed stone "from our quarries at Bound Brook." 
vVhen the hills ca.me, the billhea.dingsi of Bound 
Brook Crushed Stone Company were corrected by 
rubber stamp to read "F. R. Upton, Inc., Union 
Bldg., Newark, N. J.," and all bills received fo1· 
crushed stone furnished at J\forgan, N. J., in the 
month of December, 19·24 ( and which a.re involved 
in this suit), were billed on Bound Brook Cru shed 
Sitone Company billhea.ds corrected by ru bber 
stamp as aforesaid, and these bills, together with 
bills for sand and gravel furnished by the defend-
ant F. R. Upton, Inc., were paid hy check to F. R. 
Upton, Inc., as1 all bills for ' sand, gravel or cru shed 
stone had theretofore or' since bee-n pa.id. 

5. The defendant F. H. Upton, Inc., held it self 
out, in its representations to deponent and also in 

Opposing .. 1-ffida,1;,it of vVilliami D. La,:w1. 

its correspondence, letterheads and billheads:, as 
being dealers in crushed stone, sand, crushed s1a<Y 
b . l 0

' r1c {, sewer pipe, gravel, hollow tile and cement 
and never did it or' a.ny of its 1 representatives repre-
sent_to deponent that it acted merely as sales agent. 
D:1r1ng all of the times of deponent's . negotiation ,·· 
with the defendant F. R. Upton, Inc., he was in-
formed and believed and still believes that the 
crushe d stone quarries of the plaintiff, Bound 
Brook Crushed Stone Company, were and a.re 
owned by the defendant F. R. Upton, Inc., or l\fisSI 
Lucy Upton, its president. 

6. During all of the time afore-said, namely, since 
the ear ly spring of 1924, when deponent began to 
purc hase sand and gra.vel and crushed stone from 
the defendant F. R. Upton, Inc., although deponent 
has handled all of the transactions of this kind for 
tl~~ jobs conducted in New Jersey by the defendant 
"ilso n & English Construction Company, he has 
n~ver seen or heard of or from any representative 
of_ the Bound Brook Crushed Stone Company eithe ·r 
with respect to .furnishing materials: or with re spect 
to the alleged book account set forth in the com-
P_laint filed herein. No representative of the plain-
tiff, ~ound Brook Crushed Stone Company, ever 
subnutted any bids to the defenda .nt vVilson & Eno ·-
lish C t t· 0 

ons .rue 10n Co111pany for crushed stone or 
other mat erials. It never communicated by repre-
~entative, corres ipondence or by telephone regard-
mg such materials or regarding any alleged book 
account or alleged sums due to it for furnishing 
crushed stone · or any other materials in December 
1924 o t · ' , r a any other tune. The use of crushed 
stone by the defendant \Vilson & Eno-lish Con-
stru ction Company at the 1\1:organ job in ~ecember 
J 92'4 ' · , was made necessary by the failure of the de-
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Oppo·sing Afficl'l.w·it of Willia ,rn D. LGWI. 

fendant F. R. Upton, Inc., to furnish s1and and 
gravel 1n confor ·mity with the specification s re-
f erred to in the acceptance of their bid, and this. 
defa .ult in materials is the basis of the coun ter-
claim filed herein by the def end ant vVilson & Eng-
lish Construction Company against the de.fenclanl 
F. R. Upton, Inc. In sending out rBquests for bid~ 
for materials on the several jobs 1 which the defend-
ant vVilson & English Construction Company have 
had in New Jersey during the pa.st three year s:, de-
ponent has never requesited bids from the plain tiff. 
Bound Brook Crushed Stone Company, for the rea-
son that from the beginning and during all of that 
time he has been given to understand both by Mr. 
Bonnell and by Mis·s Upton that the latter, or the 
defendant F. R. Upton, Inc., owned the Bound 
Brook Crushed Stone quarries and compan y and 
that except for different corporate names 1 the in ter -
ests of the plaintiff, Bound Brook Crushed Stone 
Company, and the defendant F. R. Upton, Inc._, 
were identical. 

7. I never understood that the · defendant \f ilson 
& English Consitruction Company was dealing 
with the defendant F'. R. Upton, Inc., as the sales 
agents for anybody. Bills for all sand and gravel, 
no matter where the material came from, were al-

. ways s1ubmitted on the billheads of F. R. Upton, 
Inc., and these bills did not indicate that F . R. 
Upton & Company were acting as sales agent s, but 
did indicate that it was selling its own mat erials 
to the defendant vVilsion & English Constru ction 
Company. All the crushed stone ever furni shed by 
the defendant F. R. Upton, Inc., to the defendant 
\Vilson & English Consitruction Company came 
from the Bound Brook quarries , which :Mr. Bon-
nell and Miss Upton both said belonged to the de-
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fendant F. R. Upton, Inc., and although crushed 
stone was usually billed on the billheads of 
"Bound Brook Crus.hed Stone Co.," these hillSJ were 
all cm·rected by rubber stamp, a.s aforesaid, to read , 
"F. R. Upton, Inc., Union Bldg., Newark, N. J., 
sold to vVilson & Engli sh Construction Co.," and 
the defendant vVilson & English Construction Com-
pany never paid for any of this material directlv 
to t he plaintiff , Bound Br'Ook Crushed Stone Con;-
pany, but always paid for it by checks drawn to 
F. R. Upton, Inc., and such payments have alway s 
been accepted without question by the defendan t 
Ji'. R. Up-ton, Inc. 

8. During the month of Dec ember 192-1 the de-
f ' ' enda nt vVilson & English Construction Company 
re:e ived from the defendant F. R. Upton, Inc., cer-
tain commoclitie si covered by the following invoice8: 
December 4 

' " 
" 
" 
" 
" 
" 
" 

" 
" 
" 
" 
" 

8, 
11, 
12 ' 12' 

' 16, 
16, 
22, 
22, 
23, 
23, 
26, 
26, 
27, 
27, 
2·9 

' 29, 
31, 

1924 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 
" 

Total 

Sand 
Crushed Stone 
Sand and Gravel 
Gravel 
Sand 
Sand 
Gravel and Sand 
Sand 
Crushed Stone 
Sand 
Sand 
Sand 
Sand 
Gra .vel and Sand 
Crushed Stone 
Sand 
Gr·avel and Sand 
S.and 

. . . . . . . . . . . . . . . . . . 

$24.02 
408.9 18 
151.70 
339.18 
225.09 
125.35 
186-.9·1 

65.37 
2,278.50 

88.10 
65.59 
86,.68 
95.32 

387.70 
541.9'5 

39·.81 
97.06 
21.50 

$5,228.8,1 
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of which $1,9·99·.38 was for sand and gravel and 
$3,22,9,.43 for ' crushed stone. 'l1he work on the job 
was interrupted during December because certain 
srand and gravel furnished by the defendant F. R. 
Upton, Inc., was condemned and rejected by the 
Sta.te Highway Commiss ,ion and Central Railro ad 
Company of New Jersey. At a conference \Vhich 
I had with l\1r. Bonnell in the earJy part of Janu-
ary, 19125, I drew hisr attention to the expen s'e in-
cur 'red by the defendant vVilson & English Con-
struction Company on account of such rejection of 
materials and it was suggested by :.Mr. Bonnell tha t 
instea.d of holding up the pay1nent due Febru ary 
15, 19125·, for all the materials furnished during 
the month of December, 1924, the defendant " Tilson 
& English Cons ,truction Company make a pa yment 
on a.ccount, holding out the sum against which 
charge might be made fo1" such loss incurred by 
reas:on of defective sand and gravel. Accordin gly: 
instead of paying $5,228.81, which was the ful1 
amount of the invoices: for al] material furni shed 
durfng December, defendant VVilson & Engli sh Con-
struction Company paid to the de.fendan t F. R 
Upton, Inc., $4,200.00, covering sand, gravel and 
crushed stone, and leaving a balance of $1,028.81, 
which is the precise amount claimed as the book ac-
count of the plaintiff', Bound Brook Crushed Stone 
Comp •a.ny. ~rhe defendant F. R. Upton, Inc. , ap-
plied this payment of $4,200 .00 to payment for all 
of the s1and and gravel furnished during that month 
and the balance of $2',200.62 on account o.f the in-
voices for cruS1hed sitone. I had charge of the pay-
ment , of these hills and had I known or susp€cted 
that the defendant Wilson & English Construction 
Company was obligated in any way to the plaintiff, 
Bound Brook Crushed Stone Company, I wouM 
have paid the bills for crus 1hed sit one separ ately 
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and withheld payment of part of the s.a,nd and 
gravel bills because it was the sand and gravel 
tha.t had been defective and caused the los8 in-
-volved. 

9. The defendant ,vnson & English Construc-
tion Company has never had any business 1 rela-
tions with the p·laintiff, Bound Brook Cr 1ushed 
Stone Compa .ny, and does not owe it a.ny book ac-
count and ha s never purchased any materials or 
con11noditie,s1 from it and never knew that the de-
fendant F. R. Upton, Inc., waSI the sales agent of 
th e plai nt iff, Bound Brook Crushed Stone Com-
pany. On the contrary, I was informed and be-
lieved that the former owned the lat ter company 
entirely . If the plaintiff, Bound Brook Crushed 
Stone Company, wa.s entitled to any money for 
nushed stone furnished during the month of De-
cember, 1924, and if the defendant F. R. Upton, 
Inc., is the sales agent for the plaintiff, Bound 
B1ook Crushed Stone Company, then the latter · 
should look to the former for payment of such sums 
because Wilson & English Constructio n Company 
made full and complete payment to the defendant 
F. R. Upton, Inc., for all crushed stone furnished 
during sai d mon th. 
. 10. The defendant '" Tilson & English Construc-

tion Company has a good and valid defense to the 
above ent itled suit on the grounds set forth in the 
ans,wer and coun ter'Claim served and filed herein 
on October 25, 1926. 

WILLIAl\1 D. LAW. 

8worn and subsrcribed this : 9th day of 
November, 1926,, before me, a foreign 
commissioner of deedsi for New Jersey 
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in New Yor'k, duly commiss 1ioned and 
sworn as witnesS1 my hand and official 
seal. 

LA URA E. SMITH, 
A Foreign Commissioner of Deeds for 

(Seal) New J ers1ey in :New York. 

Answering Affidavit of Lawrence C. Bonnell. 

Apr. 29, 1927.) 

SrrATID OF Nmw JERSEY, L."' . 
C0UN'I'Y OF ESS.ElX, ..,.., .. 

LAWREN0E C. BONNELL, of full age, being duly 
sworn according to law, upon his oath depos:es1 and 
says.: I am treasurer of F. R. Upton, Inc., a corpo· 
ra.tion, and one of the sales re·presentatives, for that 
company. Said F. R. Upton, Inc., a corporation , is 
ag·ent for a. number of stone con1panies, includi ng 
the Bound Brook Crushed Stone Company, and is 
in the bus1iness of selling crushed s.tone, trap rock, 
limestone and cement and other building materi alsi. 
l have been in the stone business for twenty- five 
years or more, and have been associated with said 
corporation, F. R. Upton, Inc., since the year 1921. 
I am the person referred to in the affida .vit mad e by 
,villiam D. Law, dated November 9, 19126, on behalf 
of the defendant vVilson & English Construc tion 
Company. 

In this suit the Bound Brook Crushed Stone 
Company den1ands the sum of $1,028.81 on a book 
account for stone furnished to said defendant Yfil-
son & English Cons ,truction Company under its 
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contrac t with the Central Railroad of New Jers:ev 
fnr a highway bridge over its tracks at Moro·a~ 
N. ,T. A few months , prior to the furnishing of s~on~ 
fo1· said job at ~1:organ, N. J., said Bound Brook 
Cl'ushed Stone Company had furnished stone to siaid 
\Vilson & English Construction Company under an- 10 
other contract which it had with the Central Rail-
~·oad of New Jersey at Somerville, N. J. Said de-
fenda nt vVilson & English Construction Company 
ordere d said stone for said work at Somerville, N. 
J:, through F. R. Upton, Inc., as sales agent. All 
lnlls f~r stone furnis :hed on said Somerville job 
were billed to said defendant on the billheads of 
Bound. Brook Crushed Stone Company, and all bills 
of la~1ng and other evidences of siaid shipments 
were 1n the name of Bound Brook Crushed Stone 20 ?01np any as the shipper; all monthly statements 
for sto ne furnished on said Somerville job were pre-
pared on Bound Brook Crushed Stone Company 
state m:nts formSJ, on which the name of F. R. Upton, 
Inc ., did not appear in any way, all of said state-
mentsi and bills being mailed direct from Bound 
Brook Crusihed Stone Company at Bound Brook 
~- J., to the defendant vVilson & English Construe~ 
ti?.n Corn pany. I personally took the or'ders from 
"ilson & English Construction Company for said ·30 
st~n~ furni:he~ on the Somerville job, and said 
'' ilson & English Construction Company a.nd its 
re~re sent atives well knew that it was purchasing 
said sit.one direct from Bound Brook Crushed Stone 
Company, and not from F. R. Upton, Inc. The 
stone on said Somerville jol> was: furnished a few 
months prior to the furnishing of the • stone on the 
~lor~a n job, to recover the price of which this suit 
is ?eing brought. On June 13, 19,2·4, a letter wasi 
Wntien t "d "\: · 40 o sa1 vV1lson & English Construction 
1.Compan_y on Bound Brook Crushed Stone Com-
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pany letterhead, a copy of ·which letterhead is at-
tached hereto and marked Exhibit 2·, signed "F . R. 
Up,ton, Inc., Stales Agent, by L. Upton, P res ." 
vVhile this letter refers to the stone being furni shed 
on the Somerville job, it indicates conclusively that 
said vVilson & Englis !h Construction Company 
knew in that casie, and long prior to its , order s for 
sitone on the :Morgan job, that stone was being sold 
direct by Bound Brook Crushed Stone Compan y to 
it through F. R. Upton, Inc., as agent. 

In eonne ction with the stone furnished on the 
31 organ job al.Joye mentioned to , Vilson & En glish 
(;onstructi011 Company by B-ound Brook Cru shed 
Stone Company., as, set forotl{ in the complain t, I 
find that F. R. Upton, Inc., by its letter to vVilson 
& E.nglish Gons.truction Company, dated August 
5, 1924 , :first quoted the price of stone for said job 
to said defendant "\Vilson & English Construc tion 
Company. On the following day, August 6, 1924, 
said F '. R. Upton, Inc., agent, ·wrote the defen dant 
ns follows: "Supplementing our letter of Augus.t 
3, the gravel quoted on is ¾" and the s-tone similar 
to what you are now getting at Somerville ." On 
or about November 18, 1924, said defend ant, 
through said F. R. Upton, Inc., put in its first 
order for ~tone on the Mm·gan job. Therea fter 
stone was 1 r<-guJarly shipped to said job as ord ered, 
as set forth in the affidavit of L. Upton, hereto 
attached. 

I have read the affidavit of ,villiam D. Law, 
dated November 9·, 1926, and note that, in P ara-
graph 3 thereof, said Law states that he is th e only 
officer of the defendant with whom said F. R. Up-
ton, Inc., had any correS!pondence, confer~nc es or 
negotiations. I state that from time to time eleven 
bills or statements of account, and at least twelve 
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letters fr om time t o time were mailed and written 
to said defendant, all on the billheads. and letter-
heads of Round Bro ,ok Crushed Stone Company, 
i he rlates on ,,;rhich said bills and lett er s were sent 
heing particularly set forth in the affidavit of L. 
1:TJ}ton, her·eto atta ched, all of said lJills1 and letters 
being mail ed t o said defendant corporation vVilson 
& Eng li sh Cons truction Company at itSi New York 
acl(h·css1, 50 Church Street, New York City , in the 
1·cgnlar con1·se of busines 'S. I furth er state that I 
11rYcr rep 1·csent ed in any way or manner , as stated 
in La·w's affidavit , that the quarries , at Bound 
Brook, fr01n which the stone ordered by said de-
fenda nt for ' it s work at :Morgan, N. J., would be 
fhipped, we1·e owned by F. R. Upton, Inc., or an y-
(,ne else except the Bound Brook Cru shed Stone 
Company. 1 fur ther st at e that it was well knorwn 
to Rnid Law and the oth er officers and representa-
iiYeR of sa id defendan t that F '. R,. Upton, Inc., 
which company I represent ed in making said sales, 
was only acting in its usual capacit y of agent for 
the Bound Brook Cru shed Stone Compan y, which 
compa ny ,vaS' fnrnishing the ston e for said work. 
I note tha t s,aid Law, in Paragraph 4 of hi s affi-
dnYit, admit s that the bills for said stone sent to 
~:i.id defend ant were on Bound Brook Crushed 
8tone Company billheads. He states, however, 
that said billheads . were corrected by rubber s:tamp 
to r ead "F. R. -Upton , Inc., Union Building, 
Sewar k, "N. ~T." Said billheads. were on the Bound 
Brook Cru shed Stone Company billhead form 
he1·eto aU arhed and marked E.xhibit 1, and the 
r nLber st amp to which said Law ref er Si in his1 affi-
daYit mere 1y corr ected the name of the ao•en t as 

b ' 
1-<et fort h on the left-hand sid e of said billhead 

' nuder th e heading "Branch Office" to read "F. R.. 
l1"pton, Inc. ," instead of "F. R. Upton." It is evi -
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dent from an examination of E.xhibit 1 that said 
rubber stamp is in no wa y misleading as, to the 
identity of the corporation t o which the account 
8€t forth on said bHlhead i s du e, but, on the con-
t1·ary, said 1;nbb-er stamp merel y empha sizes: the 
fact that said F. R. Upton , Inc., is agent for said 
Bound Broo-k Crushed Stone Company , and not 
the real pai ·ty at inter est. 

rrhe usual lett erhead of imid F·. R. ·up t on , Inc., 
is her eto attached and rnarlrnd Exhibit 5. AS' stated 
in tb e affidavit of said L. Upton , in connec tion with 
mo<St of th e trammction s r ela t in g to th e fu rnish-
ing of st one on th e Morgan job , the Ii'. R. Upton, 
Inc., lett erh ead si ,,,ere not nSied, but th e Bound 
B rook Crusher!. Stone Company letterh eads were 
used, and lik e wis e its billh eads. Th e bills of lad-
ing for all ston e shipp ed to Morgan , N. J. , were 
made out in the name of R ound Bro ok Cru shed 
Stone Compan y as shipp er. I note th at said Law 
st at es in Para graph f5 of hi s affida vit that during 
a 11 of his n egot iations , in this 1 matter he believed: 
and stil] beli eves , that th e Bound Bro ok Crushed 
S.tone qua r ri es wer e owned by defend ant F . R. 
Upton , Inc. , or l\Tiss Lu cy Upton , its presid ent. In 
vi ew of the fo rmer transac t ions, r elating t o stone 
shipped on the Som ervill e job , and the let ter of 
J nne 13, 19:2.4, above r efe rre <l t o, and in view . of 
th e fact that I at all tim es distinctl y info r med Mr. 
Law t hat st one for thi s j ob would be furni shed by 
th e Round Brook Cr ush ed S.tone Compan y, I am 
at a loss· to under stand the s:tat ement cont ained in 
his affidavit , as abov e mention ed. 

As to Mr. Law 's st at ements in Para gTaph 6 of 
hi s affiila.vit , I r eit erate that a t all tim es in my 
dealin gs with him it was di stinc tly known and un-
ders t ood t hat the stone for the l\fo r gan j ob was 
being furnished by t he Bound Br'Ook Cr ushed 
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Stone Company, and tha.t F' . R. Upton, I nc ., wh ich 
company I 1·eprese nted, was a.ct in g mere ly as sales 
agent. I deny the statement made in P aragraph 6 
of Law's affidav it tha t the use orf sto ne· on th is job 
wai:; made necess ary by the fa il ure of F . R. Upton, 
Inc., to furnish sa nd and gravel in conformity 
with the spec ificat ions . I state that t he sand and 
graYe1 furnished on sa id job had been accepted 
an d used on said job by the defendant, and that, 
becaui:;e of defe ndant's delay in ordering t he ma ,te -
l'ial foYwarll before the cold weat her set in, it be-
came necessary for t he defendant t o use stone , in -
:-;tcad of grave l, in said work. Shipments 1 of stone 
"'Cl'e ordered by defe nda n t beg in ning on or about 
Xovember lS, 192-L Stone was ordered and us.ed 
in said work by sa id defendant nearly a, month 
before any quest ion arose as to the complia nce of 
the materials ' fur ni shed by plaint iff with the speci -
fications . Later · on, through no fault of the pla in-
tiff, due to the fact that t he pr ogress of said ·wor k 
·was interfere d with , and due to· the fact t hat de -
fenda nt had .@rdered forward more mater ial than 
it could take care of, t he stone furnished by pla in -
tiff, Bound Broo k Crushed Stone Company, was 
nllowed to r·emain on the tracks: of the New York 
& Long Branc h R ail road Cbmpany, and dem u r -
rage accr nerl against sa id ship men ts amoun t ing to 
about $1,100..0.0. 

I deny that I eve·r st ated to sa id Law tha t the 
quarries from whic h t he crushed stone came were 
owned by :F'. R . Upton, In c., a corpora t ion, as 
.state d in Paragrap h 7 of Law's affidavit. I no te 
that said Law adm its t hat all bills: for crushed 
istone were Lilled on the billhea ds, of Bound Brook 
Crushe d 8 tone Compa ny, bu t says that t hese bill-
heads were corrected by r ubber stan1p, all of wh ich 
I l1ave refer.r~ed to above in my affidavit, and all of 
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which is explained n1ore fully by Exhibit 1. I 
note that in Paragraph 8 of his affidavit, said Law 
sets forth, item by item, all materials shipped dur-
ing De cember, 182.4. In answer thereto, I state 
that all stone shipments were billed on billheads of 
Bound Bro ok Crushed Stone Company, all bills 
of lading for stone were ma.de out in the name of 
Bound Brook Crushed Stone Go111pany (see copy 
of Bi11 of Lading - Exhibit 6), and all pa yments 
made by the defendant for stone shipped on said 
job ,vere transmitted by F. n. Upton, Inc. , as 
agent, to sajd Bound Brook Crushed Stone , Com-
pany. I state that the rejection of materials men· 
tioned by Law in Para.graph 8 of his affidavi t was 
due to no fault of the plaintiff ', Bound Broo k 
Crushed Stone Company, or F'. R. Upton, Inc. , as 
all materiah:; : were furnished in acc01·dance with 
the terms of the contract Ol" orders between Bound 
Brook Crushed S,tone Company and said defend-
ant. Raid materials were all later accepted for the 
work, and used in the· work, but, as above stated, 
:-1, delay occurred, and demur-rage charges accrued 
against the shipments of stone made by the plain-
tiff, Bound Dr·ook Crus'11ed Stone Company. I fur-
ther state that the defendant \Vils on & Eng·lish 
Construction Company was warned no t to order 
mater-ials faBter than they coula be us ed in the 
wo:r·k, but that defendant undertook to 01·rl€r more 
;:;tone than eou]d be used at one time in the work , 
rmd hence the materials: were allowed to remain on 
the tracks and demurrage charges accrued. I 
deny, as stated in Paragraph 8 of Law's: affidavit , 
that the · sand and gravel furnished 1n c011nection 
,vith thiS' job were defective and in any way re-
sponsible for the los ·s alleged by the defendan t to 
have been incurred. I state that s:aid material s in 
all respects complied with the terms of the con-
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tract and orders given by the defendant for said 
mater ials. Attached hereto, and marked Exhibit 4, 
js a copy of a letter ' writ te n by Wilson & English 
Constructio n C'ompany, the defendant herein, to 
A. E. Owtm, Chief Engineer, Central R~ H. Co. of 
~- J., dated November 16, 1925,, in which letter 
said dc.fendant. outlines t he facts and circurn -
:--tances relating to the in terference with t he work 
on the Morgan job, and makes , claim agains ,t s1aid 
Central R.. R. Co. of N. ~T. for the sum of $1,154 .00, 
being the amount of demurrage charges in curred by 
i-:aid oefon<lant owing to the , fact that the 1naterials 
for the job, including the stone mentioned in the 
(·omplaint in th is case, remained on the railroad 
iracks for sevel"al days before they wer 'e unloaded . 
I state that the real reas on a.nd underlying caus:e 
for t h-e defendant's. refusal to pay the amount due 
Bound Brook Orm~hed Stone- Company, as set forth 
in the compl aint , is the fac t that said def endant 
\Yilson & Bng lis ·h Construction Company has 
failed to make set tlernent of its claimS' ag ai nst t he 
Centra l R. R. C'o. of N. J., as set forth in its said 
let t e1· of N ove,mber 16, 1!}25, marked Exhibit 4. 

In conclusion, I sitate that at all t ime s in my 
,dealings with the defendant vVilson & English 
Construct ion Company, I made it known distinctly 
that all stone orde red by them for the work at 
)Jorgan, N . ,J ., would be furn iS'hed by the- J3oun d 
Br ook Crushed S,tone Company, wh ich company 
.F'. R. Upton, Inc., represen t ed as sales agent. I 
have never at any time informed 1\1r. Law or any 
other perso n connec te d with , ivilson & EngliS'h 
Construction Company, the defendant herein, or 
any other person 0 ,1• corporation, tha t F '. R. Upton, 
Inc., was the owner of the quarries. fr om which the 
:stone was being shipped. Due cred it has been 
_given to Slaid <le-fendant vVilscm & English C~n-
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struction Company for all payments made on ac-
count of stone, and there · remains , a balance due 
Bound Brook Crushed Stone Company on thi s ac-
count amounting to $1,028.81, with lawful in ter-
est. I deny that said defendant Wilson & E:nglish 

1 o Construction Company has a good and valid de-
fense to the action br'Ought lJy Bound Brook 
Crushed Stone Cempany. I state that all of the 
stone mentioned in the complaint was furni shed 
to s1aid defendant and used in the work at :Morgan, 
N. J.J and that the amount above stated, to wit, 
il,028.81, together with lawful interest, remains 
due and unpaid for the same. 

20 
LA vVR.ENCE , C. BONNEL L. 

Sworn to and suhscr-ibed before me 
this 22nd day of December, 19•2;6,. 

,JOH:N J. ~fCD'ONOUGH, 
Notary Public of New Jerse ,y. 

(L. S.) 
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TERMS AND CONDITIONS OF SALE 
T enm net cuh. AU contracts and agreement, are contingent upon ,trikes. accidents or delay, unavoidable and beyond our control. No claims allowed unless made 

within 10 day, from date of shipment. Shipment, made in carloads only, R. R. weight to govern Quotation, ,uhject to change without notice and made 
for shipment. only during the open aea.aon, April to December. Wiater shipments arc 1ubject lo extra charge and prior sale of ,tock on hand . 

BOUND BROOK CRUSHED STONE Co. 
QUARRIES: 

Trap Rock 

BOUND BROOK, N. J. 

Limestone 

VERNOY, N. J. 

GENERAL OFFICES 

1T SOU'l'H ST., MORRIS'l'OWN, N .• J. 

TRAP ROCK ANI) LIMESTONE 
QUARRIES ON CENTRAL R. R. OF N. J, 

~-.!-

. .. 
•.-4 -~ ..= 

PLANT OFFICE: 

Bound Brook, N. J. 
J. L. HAELIC. Sec'y-T reu. 

Newark. N. J. 
F . R. UPTON. !Ne .• Sales Agenta 

808 Union Buildina, 9 Clinton St. 
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vVILSON & ENGLISH CONSTRUCTION COMPANY 
Incorporated 

General Contractors 

Bonnd Brook Crus.J1ed Stone Oo., 
Bound Brook, N. J. 

<ten tl emen :-

Attac hed please find correspondence which is self 
expla natory. Please ad vise. 

Yours tr uly , 

10 

,vrLSON & ENGLISH C'oNsrr. Co., 20 

By (Signed) WM. D. LAW. 
WDL . 
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November 16th, 1925. 

J?ile--No. 5,676-M 

8it,bject-Brid_(}e 3/08, _]f.orga,n) N. J. 

A. E. ()wen, Chief E,ngineer, 
Central R. R. Co., o.f N. J., 

Jersey City, N. ~J. 

Dea1" Sir :--

Please ref er to vour letter of October 1st, 1925, 
in which you s-ugdes·t that we ha ve the fact s clear-
ly set forth regarding the demur-rage accrued due 
t~ the condemning of the concrete 1naterial by the 
State Engineer on December 13th, 19·24, at Mor"gan, 
N .• J. The facts were as stated, the details are as, 
follows: 

On Saturday morning, December 13th, about 
eleven thirty o'clock, ~fr. Voge], Bridge E:ngi ~eer, 
New ~Tersey State High,vay Department, arrived 
at Morgan, N. J. He went over our work and 
also examined the concrete aggregate we were 
nsing and informed our superintendent that the 
aggregate material was unsatfafactory and that we 
must not unload any more material until he fur-
ther advised us. although there were five cats 
s tanding on our , s,iding at the job, which we were 
intendin<Y to use and unload that afternoon. 

Our Mr. Law, arriving on the job shortl y after 
:l\I r. V ogel'S! departure, immediately called ~r. 
VanNes is's office on the telephone and advis ed him 
of the circumstances above stated, about twe]ve 
fifteen o'clock of the sa111e day. As1 we were con-
cretinO' one construction section at that time, we 
cmnpl:ted the same, and on the following two d_ays, 
finished this section of the abutment to the bridge 
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seat, with the material which was already un-
loaded and stored on the ground when Mr. Vogel 
was there the · previous Saturday. The concreting 
we did on the 18th was : with a mixture of gravel 
with stone we had on the ground from a previous 
shipme nt. 

Had these ord ers not been iS's:ued by Mr. Vogel, 
we would have nn]oaded on Saturday the five car s 
then on the siding, on Sunda y ten additional cars, 
and on Monday the other cars. in transit as. tlieiy 
arrive d, \Ve having previously prepared a storage 
site for the s-ame. 

On ""\Vednesday , the 17th , the concrete aggregate 
was. aga in inspected by the State Highway Com-
mission with representativeS: of the Bennett Sand 
& Grave l Co. and F '. R. Upton, Inc., and on the 
18th, we received word thru your inspector, that 
the grave l aggregate could be used if we would 
mix the gravel with equal amountsi of a special 
size crus hed stone, and that the gravel and s.tone 
must IJe unloaded and piled together, in other 
words, we could unload an equal numb er of cars 
of gravel and stone at the same time , so that he 
could see that the s,amc was properly mixed. ·lve 
·were aJso req uested to use· Lakewood sand. 

""\Ye in1mediately orde •red crushed srtone and 
stoppe d t he shipments of sand and gravel, ( of 
which there were more than thirty car'S' in transrit) 
and it was this waiting for t he stone, and the neces ·-
~ity of unloading the accumulated gravel and s1tone 
togf>.ther that caused the great delay and accumu-
lation o.f demnrrage charges on the sand, gravel 
and stone cars after this: date. 

In th is connection we wish to call your atten-
tion to the fact that the sand and gravel used on 
this wor k was , appro ved by your office before order 
for same was· placed, and that similar sand and 
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gravel from the same company, has been and is 
being used on other jobs under your supervi sion. 
':l1he increased eost to us of the sand and stone 
which we 1,vere required to purchase to complete 
the work, amounted to $1.00 more per cubic yard 

10 of conc:rete for the 3,000 yards , that wer•e placed 
after thiR date. 

rrhere is no f!uestion but that the delay on ac-
count of the condemning of the gravel and the wait-
ing for the stone caused the great an1ount of de-
murrage that accumulated after these date s, and 
we feel sure that when yon eonsider these facts 
as , we have stated, you will allow us this it em of 
$1,154.00. On other jobs that we have done for 
your company, our demurrage charges on concrete 

20 material, have not a.mounted to more than $10.0H 
per month, and under as favorable condition s1 at 
J\Iorgan, there is no reason why our bills should 
have exceeded this amount, other than thru the 
caus-es above stated. 

30 

We shall be glad to take this matter up with you 
personally, should you so desire. 

Very truly yours ., 

,-v1LSON & ENGLISH CoNST1R,UCTION Co. 
Trea surer. 
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SEWER PIPE 

CEMENT 
HOLLOW TILE 

F. R. UPTON, Inc. 
707 Union Buildinal, 9 Clinton Street 

NEW ARK, N. J~ 

Telephone 

Market 4710 

All contracts and a,rreementa are contingent upon 1ttike1, accidents, delays of carriers, car and coal supply and other conditions unavoidable 
and beyond our control. Railroad shipments are made In carload lots only, R.R. Weights aud tariffs to govern. Quotations subject to change 
without notice and are made for shipments only during the curren1, open season, April to December. Winter shipments are subject to extra 
charge and prior sale G>f stock on hand. After the material Is delivered to the Railroad Company it becomes the property of the consignee. Terms Cash 

EXHIBIT 5. 

~-.... 
c:J1 • 
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EXHIBIT 6. 

Uniform Domestic Straight Bill of Lading adopt ed by Carriers in Official, S<>uthem and •We ste rn Classification 

. Uniform Straight Bill of Lading-Original-Not Negotiable. 
(PRESCRIBED BY THE INTER!:iTATE COMMERCE COMMIS,SlOJII} 

CENTRAL RAILROAD CO. OF NEW JERSEY 
·-----·-·- •·-- ----- Sh~• Ho L7·-cz--·· ··-

~gent'a ~o. ······-··-···•·····•·:·· .::.:. 

Territories, March 15, .UZZ. 

RECEIVED, subject to the~fications and tariffs in effect on the ~te the issue of this Bill of Lading, 

CRUSHED STOWE COMPANY At Bound Brook, N. J • . 7.t.tHr.'t. .. r:2 tJ.,. 192 /!.... From BOUND BROOK 
tlie propelfy dcscrih<'<l hc·low. la app~r?r t ~•"111 n"<lrr, exr,·pt :t{ n~t~cl (c,.nX-- alld ,•ondi!l011 llf conll!nts of Jl<lckages unknown), m111ked, co1i-ign,•d. and d·ci<Unl'd a, i11dl<·;itr,I helow. which 
,11id romp1111r , , 1,., wnrt1 ro u:pony hl'i11~ a,·,'c:sl(><kl tltn,11~huut lhi, "' 11trn<-1 as dlr&ning ftO)' rwr mt or rnrJ)Oratlon in po.s.,r,sion of tl;c nrnp•rty 1111der th e oontra~t ) &KT<'tS tu ca11y ,u it, u,ua l 
;,!a,·e of dP!h <>r·: nt s,tid dt:stin JTion, if "'' i's mm rouJ or its own Wdlfr line, 0U1,ern·ise f.(I dcliv ·r to an~thsr c•nricr uu lht r1111le to sa id c.k:stirltltiun. ft 1s mwo11Jly a;:rced. as to earh r,irr icr 
,,f all or ,111) of ,a icl property "'"r ull or unr rmtinn or s11id ro111e to lle;ilJNatlotr, and 11s IP ,•ach poriy •t auy tlrtJt int ,•r,,stoo in all n1· anr of sai<l pruf)f'>'ly, lh1<t ev.;y s,•n-lre l? he performed 
:.,.,,.,.,.,lcr shall he suhjrrt to 1111 the ,.,.n,liti, r.·, not pmt11hi:., 1 by luw, whctLer or wrltte n, ln-t·l'in com.ainl'd, iududin~ tbe conditions on ba,·k hereof, wbld1 A-re l.lcr-cl)y •greed to by the 
,~ it•v:r nnd RfC'Cf>tttl for bi~Jt and hi~ as>i;.._·1_,s_. _________ _ __ ~,---------:-:-:--:-:-------:---:-:----:----,----=:----- - ---:---:-:c ::- -:----,:--:-

J .. •• or street addre• of ~cnee-For pw-J)Olle9 of notification only.) · 

... Consigned to .... - .. 
'#'C.,L ---- ········-- ···-···-···---

Route ..... .... 
°'··-·····-·-----

, . ; ,,.,.. 5 f 
.. County of.. ··•-··-················· ................... ····-

•• •• --•••••----•-,.•--• •-•••• -- : •••••• ••• • •• ••• •• ••o •- •••••-• • • ••••-

......... ......... ······························-·····- ···-··--·····-·····-···-······-· -- ··--··· ····---· - -··---· ·- ···· ·······-··-····························· •····························································-···-······················- (Deli ,·er log rarr! r r) 

.. ·wt.twtT~CLASSOR CH-,C.X: I I! Ibis iJ.ti1,,nmt 1s·to be delivered tll 
_ -·--- leutaat Car No. S1- (Seti;ect to Correct.OJI) llA TE COLUMN the COIIS!rm·c wit 111~1, recourse on I he roc• 

slUUlf. t!ie COltdg-n_r shall slg 11 tho fol• ·~ ··········'.····· ' ·•£.~z .. r.~ .i~ . L ... .. i£1····· ~· ~ ···~ · ··-···-··--1t:~2;~tl;;~l~:10~.t~~::t d:)l•;::ig:: 
(7 i/ J:- (7 I c_~ .--,,c__ LI C .I and all other la wful <'h11rir,. ···~····~ ····~ ····/J. ...... ······-············-··················- ··· ···· ............... __ (Sert S.cttoa 7 of condition-.) 

·- .......... ··········- ············ ···················---
l!tfgnature ,of Consismor) 

········-····-·-····-·--··········I-······················· 

•H the s11lpm•nt mov~het..-~n tw.; l)efts by a ca.mer bit'watw-, too 
nr shipper's Wt"~ght . 

~OTJ•: Whr re the m te ll .,,,,..nclent on "81ue. sblppo,a a,e requt,,od to state s,,,,clflcaJJy in wrltlng the agreed or "8cl&~O<! ftlue QI tl,e 
The a11reed or d.clar.ed -.Jue of tbe p.._-tr k "-eby _,Jn~ .tat-e,i by the to be -t ~• 1&4 

I . I It clrui;NS are to l>f 11rcpaid, write or 

I si.lllJ b~!"' "'l',i be cp " ············-··-····· ....... .. . . . .. ···-·· ~.... ... 
····-••·····-······· ~~•:11ly fo ,ii~ayment or the ······ · 

, tho propt:rtr deecnbed hereon. 

,..1. P.er ·-··· ···········•-' •······-··· Ae-ent .. or 'cml er. · .. 
('.l!&e danttlure aekn owi<!<fce, onlp the 

amou.ot -1d.) 
ett...,. ..4.d••nced: 

s .. ....... .. ··········-····· ...... -········ .... ······-

-···-··-··-···---···-·--······-··--·-----•-.- .. ·······---· Agent 

• \0 .... 
•.-4 

•• 
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Answering Affidavit of Lucy Upton. 

(Filed Apr. 29, 1927.) 

8TATE OF NE1w JmRSEY, l 
l""' . 

COUNTY 01!" Es~EX, ) • 

Lucry UPTON, of full age, being duly sworn ac-
('Ording to law upon her oath, deposes and says: 
I am the president of F. R. Upton, Inc., a. corpo-
ration of the State of New .Tersey, as stated in 
my for·rne1· affidavit her ein, dated November 3, 
l !l26. I ha Ye read the affidavit made by William 
D. Law, of Wilson & E,nglish Construction Com-
pany, a corporation, the defendant in this suit, 
and in answer thereto I state as follows : 

l. lir. Law states in Paragra .ph 4 of his affi-
davit, "vVhen the bills , came, the billheadings of 
Bound Brook Crushed S.tone Company were cor-
rected by rubbel" s-tamp to read, 'F. R. Upton, Inc., 
TTnion Bldg., Newark, N .• T.'" Attached hereto 
and marked~ Exhibit 1, is a copy of the billhead 
on which all bills for sltone due to Bound Brook 
Crm;hed Stone Company, as stated in the com-
plain t, were sent to the defendant Wilson & Eng-
lish Construction Company, a corporation. As1 will 
be obserY€d from an inspection of said billhead, 
the name P'. R. Upton, ·union Bldg., New:ark, 
X. J., appears in a square on the left-hand side of 
the billhead. Owing to Mr. Upton'Si death some 
.rears ago and the for ·mation of a cornpany bearing 
his name, a :rubber stamp was procured and the 
woir<is, "F. R,. Upton, Inc., Union Bldg., Newark, 
X. ,T.," were stamped over the name, F ·. R. Upton, 
in said square on the left of said billhead. All 
bills sent to said vVilson & English Construction 
Company for the stone mentioned in the complaint 
"·ere on billheads of Bound Brook Olrushed Srtone 
Company, a copy of which is attached hereto and 
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marked, Exhibit 1. Regular state1nents were ren -
dered to said defendant vVilson & English Con-
struction Company by said Bound Brook Cru shed 
8tone Company, all on statement forms, copy of 
which is attached he1·eto, marked E ,xhibit 5, on 
which the name, F'. R.. Upton, Inc., does not a.ppear 
as agent air · otheY\Yise, on the following date s and 
1n the following amounts: 

Oct. 13, 192--! $2914 .02 
Nov. 13, '' 1226.23 
May 29, 19125 102'8.81 
Aug. 25, " 2:787.34 
Oet. li, " 1448.06, 
NOY, 18, " 1028.81 
Thiar. 8, 19126 122.9.42 

" 24 " 122,9·.42 
' l\1ay 11, " 1028.81 

,Tune 7, " 1028.81 
Sept. 2·0, " 1028 .81 

I further state that said "\Vliliam D. Law and 
other officers, agents and representative s of de-
fendant YVilson & English Cons,truction Company 
well kne,v that F. R.. Upton, Inc., was 1 act ing as 
sales agent in this matter for Bound Brook 
Crushed Stone Company , a corporation, an d that 
I etters in connection with the transaction s men-
i ioned in the complaint were written to 1Vilson & 
English Construction Compan y on lette rheads of 
Bound Brook Crushed S.tone Company on the fol-
loViring dates: June 13, 19•2,4, Jan. 15, 19·25, April 
3, 19·25, .July 15, 1925, Oct. 19·, 19·25,, Jan. 27, 1926, 
P eb. 15, 18·26, l\1arch !}, 1926, April 20, 1926, May 
15•, 1926, July 15, 19'26, Sept. 8, 1912,6, a copy o.f 
vl'llich letterhead isi hereto attached and marked, 
Exhibit 2. F 'urthermore, on July 16, 19251

, said 
vVilson & E :ngli sh Construction Co111pany, by 1Vil-
Jia m D. Law, wrote direct to Bound Brook Crushe d 
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A nswering Affid'a:vit of L1t,cy Upiton. 

S,tone Company, at Bound Brook, New Jerse y, a 
letter in the a bove entitled matter, a copy of which 
is hereto att ached and marked, Exhibit 3. 

2. 1 note that Mr. vVilliam D. Law, in said 
Pm·agrap h 4 of his affida vit, states that Mr. Bon-
nell, of F '. R.. Upton, Inc., said that we would fur-
nish cr ushed stone "from our quarries a t Bound 
Brook." I stat e that said F. R. Upton, Inc., a 
('.Orporation , ha s been in the bu sines si of acting as 
Hg'ent for var iou s, stone companieS' for abou t ten 
:·ears last past with offices on Clinton St reet 
:Newark, Ne w ,Jer sey, and that said F. R. Up t on: 
lnc., is \vell known in the trade as such aO'ent · 

0 ' 

that said F. R. Up ton, In c., a corporation, suc -
ceeoed to the ag enc y busine ss of F. R. Upton, who 
hail been in sa id lmsines ,s since the year 1905,, until 
the . time of death in the year 192,1, at the same 
address in Ne,wark, New Je r sey ; that the name , 
P. R. Up ton , as sa.les agent for the Bound Brook 
Crushe d Stone Company, and other quarry com-
panies is well known generaJl y througho~t the 
~tate of Xew ,Jers ey, and ha si been well known as 
r-;uch a.gent for· more than twenty yea .rs; that the 
expressio n " · , · · . , our quarries. , ' 1s frequen t ly used to 
ref ~r to the quarries of the various companie s for 
which said F·. R. Upton, Inc., so acts as s:ales 
agent; and that it was clearly st ated to said Law 
at the time the ord er for said sito·ne was ente ·red 
that said sto ne would be furni s.hed by Bound Brook 
Crmihed Ston e Compan y, and that F'. R.. Upton, 
Inc .. was ; mer·ely acting as sales ag-ent in the trans 1-
a ·f ..., c ion . F1uthermore, us ab ove stated , many let-
t:rs and a ll billheads sent to said Wilson & Eng-
lish Constr uct ion Compa.ny fr om time to time in 
connect ion with this accoun t had clearl y stated 
and · t pr m ed upon them the word s. in s:mall t yp,e 
ne · tl ' · · ar 1e nam e, Bound Brook CTushed S1t,one Com-
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Ans1-oering Affid'avl)it of Lriw'!) Upiton. 

pany, "F. R. Upton, Inc., Sales , Agents ," or 
"Branch Office, F. R.. Upton, Inc., Union Bldg., 

ewark, N. t.T." Deponent denies that said F. R. 
Upton, Inc., eYer held itself out to be the owner 
of the quarry or' quarries from which the cru shed 
~·tone mentioned in the account attached to the com-
plaint \VflS shipped. 

3. Jn Pa1·agraph G of his affidavit, said Law 
states that he had been given to understan d by 
Loth lVJ.r. Bonnell and by :Miss , Upton that she or 
F. R. Upton, Inc., owned the Bound Brook Cr·ushed 
Stone Company quarrie8, and that, except for dif-
ferent corporate nameH, the interests of the plain-
tiff, Bound Br-ook Cr·ushed Stone Company, and 
the defendant J?. R. Upton, Inc., were iden tical. 
I deny saifl statements made by said Law and I 
state that I never, personally, have had any deal-
ings with said La ,v, or made · any statement s to 
him over the telephone or otherwise. I have never 
Heen said Law or conversed with him, and I deny 
that I made the statements above referred to or 
in any way caused .Mr. Law to unders itand the 
facts 1 i-itated by him concef'ning the owner ship of 
the Bound Brook Crushed Stone C'ompany quarries. 

4. I state that a few months prior · to the fur· 
nishing of stone by said Bound Brook Crushed 
Stone Company to said defendant for its : work at 
:Morgan, New .Jersey, on which job the stone men-
tioned in the complaint was sold and deliv ered to 
said dcfcmdnnt, said Bound Brook Orushed S1tone 
Company had fur ·nished stone to it under another 
contract which it had with the Central Raili-oad 
of N. J ., at Somerville, New Jersey, and that in 
connection with said contract at Somervill e, ~ew 
Jersey, a letter was written to s.aid defendan t Wil-
son & English Construction Company dated June 
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13, 1H2-1, 011 letter head of Bound Brook Crushed 
Stone Company signed "F '. R. Upton, Inc., Siale$ 
Agent, lJ.Y L. Upton, Pres.," which letter stated 
prices, sizes, etc., of the stone to be furnished on 
the work. On August 5, 19·24, said F. R,. Upton, 
~ne., as agent, first quoted to said defendant prices 
for stone on its- work at lVIorgan, New Jersey, and 
0~ Augui-it G, 192·4, the day following, said F. R. 
l pto n, Inc., wrote said defendant Wilson & · 
Englis h _Construction Company as follows: "Sup-
plementing-. onr letter of August 5th the gravel 
<1noterl on 1s %," and the stone similar to what 
you are now· getting at Somerville." 

5. I fnr·ther state that the fact that s,aid F R TT t . '• 
P on, Inc., was · merely sales agent for Bound 

Brook Cr n~hed Stone Company for a 11 stone sold 
a~d deliYered to defendant on its job at 1\1:organ, ~e.w Jersey, was well known to said defendant 
"r1Ison & Pno ·J1'sh c1 t t· C • , ::i ons ,rue 10n ompany and to 
i.ts agent and representative, William n,. Law. I 
furthe r state tl1at tl .. I • • c , 1e rea and underlvino- reason 
for i} f •1 • • J b . ie a1 ure of said defendant to pay the bill of 
~md ~ound Br'Ook Crushed Stone Company is1 s·et 
forth in a letter wl'itten by s:aicl defendant to Cen-
tral Railroad of N. J ., dated November 16 19,25 
a_nd marked Exhibit ,J, which letter · is mo; ·e pa.r: 
beular ly referred to in the affidavit of Lawrence 
C. Bonnel l, rrreas ,ur ·er of said F ' R Upt ·1 
l 

. ,. , on nc 
1eret o attached. ' ·, 

LUCY UPTON. 
Sworn and subscribed to before me 

th is· 27th day of December, 19126. 

~JOI-IN J. l\£cD0NoUGH 
N" ' .L ota1".Y Pub lie of New Jersey 

( Seal) · 
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Answering Affidavit of Lucy Upton. 

( Filed A pr. 29, 1927.) 

STAT 'E: OF NEf\V JERSEY, l·"' . ,,·,8 . . 
COUNTY OF ESS.EDC, 

Luc-Y UPTON of full aO'e being duly swor n, de-
' h ' poses and saysi: I am th e same person who exe-

cuted an affidavit in this matter, dated December 
27, 1026. In that affid avit T refer to Exhibi t :Xo. :3, 
attached thereto, which exhibit is a copy of a letter 
written by Wilson & English Construction Com-
pany to Bound Brook Crushed Stone Company. 
Said Exhibit 3 refers to correspondence which was. 
not attached to 1n_y former said affidavit. 

Attached hereto are copies of the letters and 
correspondence referred to in said Exhibit said 
original letters being· in my possession-on e written 
bv Wilson &: En o·lish Construction Compan y to Cen-

.., b C\')..., 
tral Railroad Company of N. ,J., dated Jul y 2, h,..,J, 
and the other written by F. :M. Snyder , Auditor 
Freight Traffic, Ccn tral Railroad Compan y of X ew 
Jersey, to \Vilson & English Construction Co., dated 
July 13, 1925. These letters have referenc e to sitone 
furnished by Bound Brook Crushed Stone Compa~y 
on the job at Morgan, New ,Jersey, men tioned. m 
the affidavits heretofore made in this matt er, ·wlnch 
is: the same job on which the stone, whi ch iB the 
subject-matter of this suit, was furnish~d by_Boun~ 
Brook Crushed Stone Company to said \V1lson & 
English Construction Company . 

LUCY UPTOX 

Sworn to and subscribed before me 
this 22nd day of April, 1027. 

s ·csIE1 O'C ONNOR., 
Notary Public 

of New Jersey. 
( Seal) 
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Copy. 

\VILSON & ENGLISH CONSTRUC fJ'ION COl\:lPANY 
lNCORPORATEID 

General Contractors 

Main Office 
50 Church Street 
New York, N. Y. 

Telephone 
6845 Oortlandt 

Jul y 2nd, 1925. 

Central Railroad Co. of N. ~T., 
J.1.,1-eight Clabn Dept., 
1!3 Libertv Street 

V ' 

:N". Y. City. 

·Gentleme n ~ 

Attached pl~ase find freight bill 6/ 1042, for 
$168.97, .covering car of stone from La ,mbertville 
,to Perth Amboy, N .• J. 

This sto ne was origjnally consigned to us at Mor-
,gan, X . J. but we found that it would exceed the 
quantity needed, so we notified the Bound Brook 
Ctushed .Sto ne Co. to reconsign to us at Perth Am-
boy, C. R. R. delivery-they claim that thru the 
P. R. R. Agent at Perth Amboy they did this, he, 
,however., .claims that no mention wasi made about 
delivery and that he presumed that it was 1 a P. R. R. 
-delivery, t hi s reconsignment was made at Trenton. 

Our conte ntion is that practically every resident 
in Perth .Amboy knows that we are working for the 
,Centra l Railroad Co. and the freight agent there 
particular ly knows thiS', we feel that if no men-
tion was made of deliver y, but we are very much 
inclined to think that this was mentioned, in a.nJ 

•,event, he should have made the recons rignJnent a 
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Ans 1wering Affida Vi7it of L1i,cy U p,ton. 

0. R. R. delivery. We also feel that we shou1d re-
ceive at any rate the advantage of a. commodity 
rate , we can ship this stone in from Bound Brook 
for $0 .92 per ton , and we do not think we should be 
charged doubl e for an inter-city movem ent. ·w e 
could easily have trucked this material for one mile 
for fift y cents per ton. 

On our job at Perth Amboy there will be at least 
20,,000 ton of sand-gravel-stone shipped in there t his 
year, ·we can ship it in cheaper by scow than b~' 
rail , but we want to r eciprocat e for the work we ar e 
receiving from the 0 . R. R. but occa sion s like the 
above do not help our otherwise pleasant relation s. 
If you can help us in this matter, it woul d be ap-
preciated very much. 

"\VDL. 

Yours truly, 

WILSON & ENGLISH CONS T. Co., 
,v. D·. LAW, 

Pa .ymaster. 

- -
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(Copy) 

Enclosure. 

FREIGHT BILL. 
6/ 25 / 25 

Perth Amboy N. J. S.ta.tion 
Freight Bill No. 6 .'1042 

I 

,vns on English Cons Co 
Consignee 
DeRtinatio n 
Route PR R PA J CT OAK ISLAND J CT CRR 
'1.10 
The Centr al Railr oad Compan y of New Jersey , Dr. 

For cha rges on articles transported. 

"\~ay-billed fr om: P erth Amboy N ,l 
'' ay-Bill Dat e and No.: 6/ 19 256 }1-, . , • 

ull name of Shipper: Wilson & English 
Car In it ia l and No. : PRR 270037 
~oint a~d Date of Shipment: Originally Billed 

onnecti ng Line Reference: Lam ber'tvill e 1'.T J p . J...'i • •• 

rev10us vVay-Bill Reference: Reconsigned Authy 
of W & E Const Co. 

Oi"iginal Car Initial and No.: 6/ 18/ 5 
Numbe r of Packag es 
Art icles and Mar ks ' 

C/L Crushed St one 
Demu rr age 
R/ C 
Frt Ins 
Devers ion 

146100 
3690 0 

75 D/ D ½ inch 
25 D/ D ¾ inch 

SL&C 109200 

Weig ht Rat e Freigh t A dvances 
109200 9/5 10374 

600 
630 

5033 
270 

652 3 

The Central Railroad Co. of N . ,J. 
Perth Amboy N. ,T. 
Paid J" uly lSlt, 192-5 

S.. Ga,ris, Agent 

Total 

16897 
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Answering Affidwv,it of I.i<ucy Up 1ton. -

(Copy) 

THEi CE 1N'l'RAL RAILROAD COMPANY OF NE !W JERSEY. 
Accounting Department. 

Je1·sey CHy, N. J. 

July 13, 1~25 

Audit H 10743-SK 

Wilson & English Co~struction Co., 
50 Church Street, 
New York, N. Y. 

Gentlemen: 
Returning herewith your letter of the 2nd in st. 

representing alleged overcharge on car of crush ed 
stone delivered in error· to· the Pennsylvania RR. at 
Perth Amboy, desire to state that in order to _place 
your claim under proper investigation it ,~111 _ b~ 
necessary to furnish us with copy of recons1gnrn g 
order 's isisued by the Bound Brook Crushed Stone 
Co. If this order called for CRR delivery at Per th 
Amboy we will b.e in a pos.Uion to handle claim 
promptly and reimburse your company for an_y 
overcharge that may have accrued through tlns 
error. 

Yours truly, 

F. M. SNYD I-DR 
Auditor }1'reight Traffic 

Gl 

Memorandum Decision. 
NEW JERSEY SUPREME COUR'r. 

(Filed Apr. 30, 1927.) 

BOU ND BROOK CRUSHED S.'l'ONE 

COMPANY 

vs. 

\VILSON & ENGLISH CONS'rRUO-
TION COMPANY. 

On motion to strike out answer and for sununarv 
judg ment. 

Before P ARKEiR, J., at Chambers. 
For the plaintiff: HARRISON & Ro OHE. 
For the defendant: HOBART & lvlINARD. 

MEMORANDUM. 

':I.1his is an action on a book account of goods sold 
and deliver-y. No question aris1es as to the de-
livery, or quantity or quality of the goods ( c1 .. us:hed 
stone) nor as to the amount. The defen se· as de-
veloped on the affidavits is that the stone was not 
purc hased from the plaintiff but fro1n another and 
independent corporation called F. R. Upton, Inc., 
to whom, if to anyone, defendant is liable and 

. ' against whom defendant a.sserts; a counterclaini 
substantially equal to the claim sued on. As au -
thor ized by the exis1ting practice, defendant 
brought in F. R. Upton by an independent sum-
mons in this action, to which is1 attached a com-
plai nt asserting the counterclaim agains t F. R. 
Upton, Inc . 
. I am not concerned on this motion with the ques-

tion whether ' defendant has a valid claim against 
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.NI ernoramcl1.1,tni D·ecision ,. 

F. R. Upton, Inc. The question before me is 
whether the plaintiff or F. R. Upton, Inc., is th e 
owner of the primary claim for the s:tone. 

The answer denies the complaint genera.lly and 
denieSJ any purchase from or account with plai n-
tiff. There is an "objection in point of law" whi ch 
was not passed, I think, at the argument, and which 
appears to be without substance. 

Touching the denials in the answer there can be 
no question but that the stone delivered can1e from 
the quarries of the plaintiff and was coni::.'igned by 
plaintiff dire ·ctly to defendant by rail. It is pl ain 
als.o that the s1ale was made through F. R. Upt on, 
Inc., as "siale-s a.gent" or "branch office" of pla in-
tiff, operative in an office building at Newark and 
without any physical possession of the propert y 01· 

of any muniments of title thereto. vVhether defend-
ant honestly believed it was buying crushed st one 
from F. R. Upton, lnc., under representation s on 
which it was entitled to rely and for which plain-
tiff is accountable, may be in dispute, but on the 
papers before me there can be no doubt that F. R. 
--Cpton, Inc., was an agent or agency of plain tifl, 
and that the plaintiff ·wa.s1 a p1rincipal, disdose d or 
undisclos-ed; just ·which, seems immaterial for pres -
ent purposes, because the counterclaim is as S'erted 
only against F. R. Upton, I_nc., and not again st the 

plaintiff. 
It appearing, therefore, that the plaintiff is the 

principal in the transia.ction and the real cred itor, 
and no counterclaim being asserted aS'. again st it, 
judgment may be entered for the fa.ce of the claim 
on filing the usual assessment of damages.. 

A true copy. 
40 EDvVARD J. KELLEHE R, 

Clerk. 
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Assessment of Damages-Affidavit. 

NEW JERSEY SUPREME COURT, 

SOMERSET COUNTY. 

( Filed May 7, 19·27. ) 

HOU ND BROOK CRUSH .:mn Sr.rONEI 
COMPANY, a corporation, 

Plaintiff 
' 

vs. 

'VILSON & ENGLISH CONST'RUC-
TIO~ COMPANY, INC., a corpo-
ra tion 

' Defendant. 

ST ,ATE OF NEW JERSIDY, L . 
COUNTY OF 5 ~s .. 

Action at Law. 

I, \iV. \V ORTMAN of f 11 , b · 
d

. ' u age, ·eing duly sworn ac-
cor 1ng to 1 . the Pr . aw, on his oath deposes and say s : I an1 

es1dent of Bound Brook Crus:hed Stone Com-
pany, the plaintiff in the above entitled ca.se and 1 
am per'sonall f ·1· • ' . . . y a.nu iar with the account of said 
plaintiff ag·ainst ,~r·1 v_ • 

C 
· ·v 1 son {.~ English Cons t ruction 

ompany . ' a corporat10n, the defendant abo, 
named. , ve 

Said defendant " r·1 & . Com . . . I son English Cons1truction 
Ctust: ·ny ISi indebted to pJaintiff, Bound Brook 

d
. d d St.one Company, in the sum of Ten Hun-

1e and T t . C wen ,y-e1ght Dollar s: and Eighty-one 

t 
,ents ($1,028.81)' as shown on the book account a 
rue copy of l . l . ' 

1- • · w nc 1 1s: attached here to s:aid account 
.uemg for crush d t ' e s one sold and deliver 'ed to said 
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Affid :arrfr on Ass ·essmen.t o,f Dwrnages. 

defendant by s:aid plaintiff at the tim es, in the 
amounts and for the prices stated in said accoun t. 

Deponent further s1ays that the bala .nce due from 
said defendant to said plaintiff is the sum of Ten 
Hundred and Twenty-eight Dollars and Eighty-o ne 
Cents ($1,028.81), as above stated, together with 
interest thereon from the 1st day of February, 1925~ 
amounting to the fu1ther sun1 of $138.89', maldn g a 
total due to plaintiff, Bound Brook Crushed Stone 
Company, a corporation, from said defendant ,vil-
s:on & English Construction Company, a corpor a-
tion, with interest as aforesaid, of Eleven Hund red 
and Sixty-s1even Dollars and Seventy Cents ($1,-
167.70). Deponent further says that no part of 
said sum of $1,167.70 has been paid; that there are 
no credits, set-offs or counterclaims to the same, but 
that said srum of $1,167.70 remains still due, owing 
and unpaid to plaintiff from defendant. 

I. W. WORTMAN. 

Sworn to and subscribed before me 
this 4th day of May, 19127. 

CLAYTON vv. ToYEI, 
Nota .ry Public of N. J. 

( Seal) 

My Commis1s:ion Expires Dec. 1, 1930. 
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Affida ,vi t on, Assessment of Daonages. 
-----

(Copy) 

S"rATElVIENT 

Bound Brook, N. J., 

September 20, 1926. 

Wilson & English Construction Oo., Inc., 
Box 131, 

South Amboy, N. J. 

'l1o BOUND BROOK CRUSHED · BTONE 00., Dr. 

.MAOHINID BROKEIN TRAP ROCK 

Dec. 8, 1924 Bill Feb. 20 Cash on 
Rendered $408.98 account, 

" 22, 1924 do 2278 .50 Balance 
$2200-.62 

" 27, 1924 do 541.95 due, 1028.81 

$3229.43 $3229.43 

Balance due. $ , . . . . . . . . . . 1028.81 
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A-ffidar1:it on AssessmC'nt of Da.111J1,ges. 

Branch Office 
F. R. UPTON INC. 

Union Bldg., Newark, N. J. 

TERMS AND CONDITIONS OF SALE. 

Cash settlements to be made 
monthly, on or before the fi_f-
teenth of each month to cover in 
full all shipments of the previous 
month. 

All contracts and agreements 
are contingent upon strikes, acci-
dents, delays ?f carriers or othe~ 
delays unavoidable and beyonG 
our contr ol. 

No claims allowed unless ma_de 
within ten days fr om date of ship-
ment. 

Shipments made to carloads 
only. R. R. weight to govern. 

Quotations subject to change 
without notice. 

Quarries 
ON C. R. R. OF N. J. 

Date Initials Car No. 

BOUND BROOK CRUSHED STONE CO 

l\IACIJINE BROKFJN TRAP RO OK 

Bound Brook, K. J. 
Decemuer 8, 1924 

{
Office No . 2 

Long Distance Telephones Residence 299-M & 39-M 

Sold to 
vVi1son & Englis 1h Construction Co., Inc.: 

Address: Box 131, 

South Amboy, N. J. 

Shipped to Morgan, :N. J. 

Youl'· Order No. F. o. B. Quarry. 

Size Weight Amount Total 

Dec. 5 CRR 85725 Reinforced Concrete 
81333 

102900 lbs. 
94300 " 
87700 " 
87900 " 
86000 " 
86500 " 

6 88091 
88025 
81600 
82025 

545300 " 
272. 65 Tns. 
@ $1.50 $408.98 

. • 1· t d herein h t' 1 or commodities 1s e . h 
We, the undersigned, do herebd :uaranre ~~at/ ae ~:l~~t:cturing establishment ind wh;~e 
were produced or manufacture Y or or h duct therefrom no children un er 
within thirty days prior to the lemr~r o:e/~ftte~ ,r~o work, no~ children betwee1;1 
ao-e of fourteen years were emp oye 1 d ermitted to work more than eig or 
of fourteen and sixteen ye~.rs wert:? emp oye kor -~ after the hour of seven o'clock p. m. 
. n any day or more than six days in any wee ' o 
before the' hour of six o'clock a. m. D STONE CO. 

BOUND BROOK CRUSHE 
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Affida(Vit on, Assessment of D'Clmia.ges. 

Branch Office 
F. R. UPTON INC. 

Union Bldg., Newark, N. J. 

TERMS AND CONDITIONS OF SALE. 

Cash set tlements to be made 
monthly, on or before the fif-
teenth of each month to cover in 
full all shipments of the pre-vious 
month. 

All contracts and agreements 
are contingent upon str ikes, acci-
dents, delays of carriers or other 
delays unavo idable and beyond 
our control. 

No claims allowed unless made 
within ten days from date of ship-
ment. 

Shipments made to carl oa ds 
only. R. R. weight to govern. 

_Quotations subject to change 
without not ice. 

Quarries 
ON C. R. R. OF N. J. 

Date Initials Car No. 

Reinforced Concrete 
Dec. 16 CRR-81017 85400 lbs. 

84256 97600 " 

17 
81708 84400 " 
81655 82100 " 
80233 80700 " 

19 
82083 83600 " 
81816 83300 " 
81909 86200 " 
81620 82900 " 
82266 86100 " 
81791 89300 " 
85325 107300 " 

20 
84229 103300 " 
81287 83200 " 
80195 87900 " 
80005 90100 " 

22 
81103 88100 " 
82276 q1000 " 
80571 92300 " 
82205 92200 " 
82174 89100 " 
80048 91300 " 

BOUND BROOK CRUBHE.D S.TONE CO. 

l\fA OHINE BROKEl:\f TRAP ROCK 

Bound Brook, N. J. 
Dec. 22, 1924 

Long Distance Telephones {Office No. 2 
Residence 299-M & 39-M 

Sold to 

vVilso·n & English Construction Co., Inc., 

Aclclressi: Box 131, 

South Amboy, N. ~T. 

Shipped to Morgan, N. J. 

Your Order No. F. 0. B. Quarry. 

Size Weight 

1½ -¾" 
Dec. 17 CRR-80025 

85902 
88392 
81869 
88391 
82111 

1R 85114 
88261 
81405 
81846 
82212 
80066 

Total: 3038000 lbs. 
1519 Tons-

Amount 

Con . 

81000 lbs . 
100800 ,, 
87300 " 
85600· " 
89400 " 
93500 " 

103300 " 
89300 " 
89200 " 
9030-0 " 
88000 " 
82300 " 

@ $1.50 $2278.50 

Total 

We, the undersigned do herebv guarantee that the articles or commodities listed her ein were p d d ' -' . h. ro uce or manufactured by or for us in a manufacturing establishment in which :t 11 }hirty days prior to the removal of such product therefrom no children under the 
of e O ourtee n years were employed or permitted to work, nor children between the ages 
. fourteen and sixteen years were employed or permitted to work more than eight hours b:ry dhay, or m,ore than six days in any week, or after the hour of seven o'clock p. m. or 

ore t e hou r of six o'clock a. m. 
BOUND BROOK CRUSHED STONE CO. 
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Afficl!a,uit on, As'Sess1nent o,f Dam·w,ges. 

Branch Office 
F. R. UPTON INC. 

Union Bldg., Newark, N. J. 

TERMS AND CoNDiITIONS OF SALE. 

Cash settlements to be made 
monthly, on or before the fif- \ 
teenth of each month to cover in 
full all shipments of the previous \ 
month. 

All contracts and agreements i 
are contingent upon strikes, acci-
dents, delays of carriers or other 
delays unavoidable and beyond 
our control. 

No claims allowed unless made 
within ten days from date of ship~ 
ment. 

Sh ii:;rnents made to carloads 
only. R. R. weight to govern. 

Quotations subject to change 
without notice . 

Quarries 
ON C. R. R. OF N. J. 

Date Initials Car No. 

BOUND BROOK CRUSHED · S.TONE CO. 

}\fACHlNE BROKFJ:N ".rRA.P RO OK 

Bound Brook, ~- J. 
Dec. 27th , 192± 

SOffice No. 2 
Long Distance Telephones l Residence 299 _M & 39_M 

So1d to 
\Vi]s 1on & Eng1is 1h Construction Co., Inc., 

Addres 1S1: Box 131, 

South Amboy, N. J. 

Shipped to Morgan, N. J. 

Your Order No. F. 0. B. Quarry. 

Size Weight Amount Total 

Dec. 24 CRR 81528 11/z-~/4" 
85072 

87600 lbs. 
10~400 " 

88000 " 
91600 " 
85300 " 
8G900 " 
84800 " 
85000 " 

81398 
80866 
80077 Massed Concrete 
80446 
84957 
80817 

722600 " 
361.3 Tns. 
@ $1.50 $541.95 

We , the undersigned, do hereby guarantee that the articles or commodities listed her~in 
were produced or manufactured by or for us in a manufacturing establishmen t in which 
within thirty days prior to the removal of suc:h product therefrom no childr en under the 
age of fourteen years were employed or permitt ed to work, nor children betw eei:i the ages 
of fourteen and sixteen years were employed or permitted to work more than eight hours 
in any day, or more than six days in any week, or after the hour of seven o'clock P· rn. or 
before the -hour of six o'clock a. m. 

BOUND BROOK CRUSHED STON E CO. 

Damn.ge,s 
Costs 

$1167.70 
54.75 

$1222.45 
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Summary Judgment. 

NE\IV ~JERSEY SUPREME COURT. 

( Entered May 7, 19,27.) 

BOU ND BROOK CRUSHIDD SrroN:m 
COMPANY, a corporation 

' Plaintiff 
' 

vs. 

WIL SON & ENGLISH CONSTRUO-

TIO~ COMPANY, INC., a corpo-
ration 

' 

$1,16 7.70 
54.75 

$1,222'.45 

Defendant. 

Action at L:::nv. 
Summary 
Judgment. 
Har-'rison 
& Roche ' Attorneys. 

. Judg ment entered this seventh day of May A D 
nineteen hundred d ' . ' . . plaintiff a . an t" enty-seven, in favor of 
I nd against the defendant for · the s:um of 

e even hundred sixt cents d y-seven dollars and seventy 
five cen~mc:~::1. and fifty-four dollars and seventy-

vVM. S. GUlVIMERE 
' 0. J. 
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Final Judgment. 

NEW JERSEY SUPREM :E COURT. 

( Entered May 7, 1927.) 

BOUND BROOK CitUSIHFID Srl"ON:ID 
10 COMPANY, a corporation, 

20 

:w 

40 

Plaintiff, 

vs. 

WILSON & ENGLISH CONSTR.UG-
TION COMPANY, INC., a corpo-
ration, 

1926 Sept. 30, 
Sums. & Com.; 
:Middlesex; 
Served Oct. 5. 
$1,167.70 

54.75 

$1,222 '.45 

Defendant. 

Action at Law . 

The answer filed by defendant in the abov e stated 
cause having been ordered stricken out by the 
Court it is ordered that judgment final be and here-
by is 'entered in favor of plaintiff and against the 
defendant for the sum of one thouS1and one hundr ed 
and sixty-seven dollars; and seventy cents , besides 
costs to be taxed. 

On motion of 

HARRISON & RO CHE, 
Attorne ys. 

New Jersey Court of Errors and Appeals 

BOUND BROOK CRUSHED STONE 
COMPANY, 

Plaintiff-Respondent, 
vs. 

WILSON AND ENGLISH CoN-
STRUCTION COMPANY, 

Defendant-Appellant, 

and 

F. R. UPTON, INc., a corpora-
tion, 

D·ef endant- R espondent . 

On Appeal 
f rom the 
Supreme 
Court. 

BRIEF FOR DEF .ENDANT-APPELLANT. 

(1) 

STATEMENT OF THE CASE. 

This is an appeal from a judgment entered May 
7, 1?27, in favor of the plaintiff-respondent and 
against the defendant-appellant for the sum of 
-$1,167.70 damages, and $54.75 costs (p. 69), pur-
suant to a decision of the Supreme Court filed 
!April 30, 1927 (p. 61). 

In order to avoid a confusion of the parties the 
Plaintiff-respondent , Bound Brook Crushed Stone 
Company, will hereinafter be referred to as the 
"~tone Company"; the defendant-appellant, 
v~ilson & English Construction Company, Inc., 
~Ill hereinafter be ref erred to as the '' Construc-
tion Company" and the defendant-respondent 
F. R. Upton, Inc., will hereinafter be referred t~ 
as the "Upton Company." 



C) -
The Supreme Court struck out the answer of 

the Construction Company and after the assess-
ment of damages ( p. 63) ordered summary judg-
ment entered in favor of the Stone Compan y and 
against the Construction Company (p. 69). 

In September, 1924, the Construction Company 
was engaged in the construction of a bridge and 
its appurtenances to carry a State highway over 
the tracks of the Central Railroad Compan y at 
11organ, Middlesex County, N. J. For the p~r-
pose of obtaining materials for the construction 
of concrete abutments for this bridge, the Con-
struction ·Company asked for ·bids for sand and 
gravel. By letter dated September _19, _ 1924 
(p. 19), the Upton Company, representing it self 
to be engaged in the business of '' Whol esale 
crushed stone, sand, crushed slag, brick, sewer 
pipe, gravel, hollow tile and cement,'' submitte d 
its bid for sand and gravel. The form of the 
letter head used in submitting this bid is exactly 
reproduceq. by photographic process as Exhibit 
5 (p. 49). By letter dated .September_ 29,_ 1924, 
the Construction C01npany accepted this bid for 

"5,000 tons (approximately) 
gravel . . . . . . . . . . . . . . . . . . ,@ $1. 70 per ton 
2,500 tons (approximately) 
sand . . . . . . . . . . . . . . . . . . . ,@ $1.08 per ton 

F. 0. B. cars, Morgan, N. J. 
It is understood that the same will be fur-

nished in accordance with the specificati~ns 
of the Central Railroad of New Jersey, with 
which you are familiar" (pp. 20 and 21). 

The specifications referred to in this letter of 
. d 21 and 99. and acceptance are pnnte on pages ""',., 

23 of the record. The bid of the Upton Company, 
dated Septeiuber 19, 1924, was submitted aft er a 

11 ·t t surer •conversation between :Mr. Bonne i s rea ' 

.., 
t) 

and l\fr. Law, the purchasing agent of the Con-
struction Company (p. 27). 

In December, 1924, the gravel furnished by th e 
Upton Company under this agreement was con-
demned by the State Highway Commission 
(which had supervision over the highway) (Up-
ton Company, Exhibit 4, pp. 46, 47), and the 
Central Railroad Company, causing a suspension 
of work for several days (p. 32). The Construc-
tion Company was then permitted to proceed 
with the work, under a requirement that it mix 
crushed stone with the gravel (Exhibit 3, p. 47). 
,Crushed stone for this purpose was purchased 
from and furnished by the -Upton Company (p. 
32). In the early part of January, 1925, lvfr. 
Law called the attention of Mr. Bonnell, the 
~reasur er of the Upton Compan y, to the expense 
mcurred by the Construction Company on ac-
count of the rejection of gravel furnished by the 
Upton Company and the suspension of work 
resulting therefrom. Mr. Bonnell thereupon 
suggested that instead of holding up all of the 
pay1?ent due February 15, 1925, for materials 
furmshed during the month of December 1924 

' ' when the trouble occurred, the Construction Com-
pany make a payn1ent on account, holding out a 
~um on account of such a claim, pending its ad-
Justment. Pursuant to this suggestion, when 
the December bill for $5,228.81 came in, the 
Construction Company paid the Upton Company 
$4,200 ' ' on acct. of Dec. Sand, Grav. and Stone,'' 
lea_ving a balance of $1,028.81 (p. 32) for future 
adJustment . Owing to the fact that the Upton 
Company refused to adjust this dispute the ac-
count is still open. ' 

On October 5, 1926, the Stone Co1npanv 
brought thj s suit for the balance thus retain ed. " 
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(2) 

GROUNDS OF APPEAL. 

The Construction Company assigns, as ground s 
of this appeal, that the Supreme Court erred: 

1. In granting the motion to strike out 
the answer. 

2. In refusing to deny the motion to 
strike out the answer. 

3. In directing entry of judgment for th e 
face of the Stone ·Company's claim. 

4. In giving final judgment for the Stone 
Company (pp. 1 and 2). 

(3) 

BRIEF OF THE ARGUMENT. 

This argument will be presented under th e 
following points: 

I. The record raises several questions of dis. 
puted fact, for determination by a jury. 

II. There was no valid proof of the alleged 
agency of the Upton Company. 

III. The account sued upon in this action was 
fully paid and satisfied . .,, 

IV. The Supreme Court erred in striking out 
the answer and in giving judgment in favor_ of 
the Stone Company and against the Construction 
Company. 

Issues Raised by the Pleadings. 
Complaint. 

The ,Stone Company sues for the amoun t . of 
goods sold and delivered to the Construch~n 
Company on a book account, on which th ere is 

5 

alleged to be due to the Stone Company the sum 
~f $1,028.81; that demand has ·been made upon 
the Construction Company for the payment of 
th is sum but that it has failed, neglected and 
refused to pay the same (p. 4). 

The alleged book account consists of bills or 
state ments giving dates, car initials, car num-
bers, weights, prices and amounts, but nowhere 
states any commodity (pp. 5-8). 

Answer and Cou,nter-Claim. 

(The counter-claim is not involved in this ap-
peal, but frequent reference thereto in the rec-
ord makes it necessary to describe it he r e.) 

On October 23, 1926, the Construction Com-
pany caused to be served upon the Upton Com-
pany a summons and counter-claim ( under Sec-
tion 12 of the Practice Act), bringing in the 
Upton Company, as a third party, and answered 
the complaint as follows : 

F ir st Defense: It denied the truth of the 
matt ers eontained in the complaint. 
. Second Defense: It denied that it ever pur-
·chased any materials or commodities of any kind 
from, or ever had any business transactions with 
the St one Company and that any book account 
ever existed between it and the Stone Com-
pany. 

Coit.nter-clairn was made by th e Construction 
Co~p any against the Up t on Company on the fol-
lowing allegations: 

(1) On September 29, 1924, it entered into 
an agreement with the Upton Company for sand 
and gravel in quantities and at prices and of 
chara •cter and quality specified in that agre e-
ment. 
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(2) Owing to the failure of the Upton Com-
tpany to furnish sand and gravel of the character 
and quality specified, it claims a concrete made 
therefrom was rejected by the Central Railroad 
Company for whom the work was being done by 
Construction Company and it was compelled 
to provide other sand and gravel and to mix a 
proportion of crushed stone which was furnished 
by the Upton Company. 

(3) All the crushed stone used by the Con-
rstruction Company during the month of Decem-
'ber, 1924, consisting of 48 cars, was ordered from 
and furnished by the Upton Company, including 
all the carloads indicated by car initials and car 

· numbers in the alleged book account annexed to 
the complaint, and the charges for said crushed 
stone together with the charges for all the sand 
and gravel furnished by the Upton Company 
during December, 1924, was included and com-
mingled in an account stated between the Upton 
1Company and the Construction Company on 
February 16, 1925. 

( 4) By reason of the failure of the Upton 
1Company to furnish sand and gravel of the 
character and quality required by said specifica-
tions, the Construction Company was compelled 
to and did incur and pay the sum $5,054.15 for 
items mentioned and enumerated in the counter-
claim. 

(5) Whereupon the Construction Company 
counter-claims against the Upton Company for 
damages of $5,054.15 ( p. 11). 

Motion to Strike Out Answer. 

On November 4, 1926, the attorneys for the 
Stone Company (who were also attorneys for the 
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Upton Company), served a notice that, on a 
certain date, they would 

~'Move to strik~ out the answer filed by 
s!11d defendant, vVilson & English Construc-
tion Company, ~nd to enter summary judg-
ment against said defendant and take notice 
that . s_aid motion will be 'based upon an 
affidavit attached hereto and made a part 
hereof" (p. 24). 

(The notice does not specify any grounds for 
the motion.) 

The Faces Disclosed by the Affidavits 
and Exhibits. 

Affidavits for the Motion. 

The affidavit of Lucy Upton, dated November 
3, 1926 (p. 25), states as follows: 

(1) That she is the President of the Upton 
C~mpa~y, and is familiar with the rnatters and 
thmgs in the affidavit set forth. 

(2) r.rhat F. R. Upton and F. R. Upton Inc. 
has fo th ' ' r e past twenty years represented as 
sales agents a number of companies dealino- in 
;to~e, gravel, sand and cement, and other 

0
ma-

erials, including the Stone Company, through-
out the State of New Jersey; that this fact is 
generally known to all of its customers and other 
pers~ns, firms and corporations engao·ed in con-
tractm b "ld" e g, u1 1ng and construction work· that it 
has t ' a r:presen ed for many years tl1e Stone Com-
:P ny m the sale of stone and otl1er rnaterials. 

l (
3) That the Construction Co1npany pur-

e 1ased from th St c e one · ompany stone required 
to carry out d f ' b an per orm the terms of a contract 
Ret:"een Construction Company and the Central 

a1lroad. of New Jersey (p. 25); that said stone 
Was purehased through the Upton Company, wlio 
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was the sales agent of said Stone Company; 
that said stone was delivered to the Construction 
Company at the times, in the amounts, and at 
the prices stated in the itemized account at-
tached to the complaint; that said stone was 
charged by the Stone Company in its name to ~he 
Construction Company; that statements or bills 
for the stone sold to the Construction Company 
from time to time were billed in the name of 
Stone Con1pany and said bills or statements 
rendered to the ·Construction Company in the 
usual course of business. 

( 4) That the Construction Company, . for 
n10nths prior to the sale of the stone set fo_rth 
in the itemized account annexed to the complamt, 
had purchased materials from s~id _ Stone Com-
pany through its sales agent, the Upton Com-
pany, and was fully aware of the fact and knew 
that said Upton Company was the sales agent 
for said Stone Company, and that said stone was 
purchased from said Stone Company. 

(5) That said account is in all things just and 
true and that there are no set-offs and counter-
claims to the same and that the stone mentioned 
was duly delivered to the Construction Company, 
and accepted by it and that the sum of ~1,~28.8~ 
remains unpaid on said account and 1s Justl3 
due and owing to said Stone Company, together 
with lawful interest thereon from January 1, 
1925, to date, amounting to the additional sum 
of $113.15 (p. 26). 

(6) That she believes that there is no _de-
fense to the action of Stone Company agamst 
the said Construction Company (p. 27). 

rrhe affidavit of Lawrence C. Bonuell _dated 
J)ecember 22 1926 (p. 34), states that he 1s the 
· . ' of the treasurer 0£ the Upton Cmnpany, and one · 
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sales representatives of that company; tlmt the 
Upton Company is agent for a number of stone 
companies, including the Stone Company, '' and 
jg in the business of selling crushed stone, trapi 
rock, limestone and cement and other building 
materials"; that he has been in the stone busi-
ness for twenty-five years or more and has been 
a8sociated with the Upton Company since the 
year 1921; that he is the person ·referred to in 
the affidavit made by Mr. Law, November 9, 
1926; that in this suit the Stone Company de-
mandi:; $1,028.81 on a book ac-count for stone 
furnished to said Construction Company (p. 34), 
under its contract with the Central Railroad of 
New ,Jersey ., for a highway bridge over its 
tracks at Morgan, N. J.; that a few months prior 
to the furnishing of stone for the job at Morgan 
1.lie Stone Company had furnished stone to said 
Co11struction Company under another contract 
which it had with the Central Railroad of New 
,'Jersey at Somerville, N. J. The Construction 
Company ordered said stone for work at Somer-
ville through the Upton Company as sales agent; 
that all bills for stone furnished on Somerville 
job were billed to Construction Company on the 
liillheads of Stone Company and all bilJs of lad-
~ug and other evidences of said shipments were 
1Il the uame of Stone Company as the i:;hipper; 
that all monthly statements for stone furnished 
on said Somerville job were prepared on Stone 
Company statement forms on which the name of 
the Upto~ Company did not appear in any way, 
a~l of said staternents and bills being mailed 
direct from Stone Company at Bound Brook, 
N. J., to the Construction Company; that he per-
sonally took the orders from Construction Co1n-
~any for said stone furnished on the Somerville 
Joh an_d the Construction Co1npany and its repr e-
sentatives well knew that it was purchasing sai<l 
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stone direct fro1n the Stone Company and not 
from the Upton Company; that the stone on said 
Somerville job was furnished a few months pri or 
to the furnishing of the stone on the Morgan job, 
to recover the price of which this suit is brough t; 
that on June 13, 1924, a letter was written to 
Construction Company on Stone Company lett er-
head (p. 35 ), a copy of which letterhead is at-
tached as Exhibit 2, signed "F. R. Upton, In c., 
sales agent, by L. Upton, Pres."; that while this 
letter refers to the stone being furnished on the 
Somerville job, it indicates conclusively that said 
Construction Company knew in that case and 
long prior to its orders for stone on the Morgan 
job, that stone was being sold direct by Stone 
1Company to it through the Upton Compan y as 
agent. 

In connection with the stone furnished on tlw 
[Morgan job he advises that the Upton Company, 
by a letter dated August 5, 1924, first quoted 
the price of stone to the Construction Company. 
On August 6, 1924, the Upton Company, 
''Agent,'' wrote the Construction Compan y as 
follows: 

''Supplementing our letter of August 5th, 
the gravel quoted on is ¾" and th~ stone 
similar to what you are now gettin g at 
Somerville.'' 

On or about N1ovember 18, 1924, the Stone 
Company, through the Upton Company put_ in 
its first order for stone on the Morgan Job, 
thereafter stone was regularly shipped to saiJ 
job ~s ordered as set forth in the affidavit_ of 
i1:iss -Upton (p. 36) . I-le states that from tune 
to time eleven bills or statements of account and 
at least twelve (p. 36) letters were mail ed a~d 
written to the Construction Company on lnll-
heads and letterheads of the Stone Compan y, the 
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dates of which bills and letters are set forth in 
the affidavit of Miss Upton and all of said bills 
and let ters were mailed to the Constructio1i Com-
pany at its New York address in the regular 
course of business. 1:Ie never represented in any 
way or manner, as stated by !!Ir. Law, that the 
quar ries in Bound Brook were ovvned by the 
Upton Company or anyone else except the Stone 
Company; that it was well known to Mr. Law 
and the other officers and representatives that 
the Upton Coinpany in making sales was only 
acting in its usual capaeity of agent for the 
Stone Company, which was furnishing the stone 
for thjs work; referring to !llr. Law's statemen t 
that the Stone Con1pany billheads were cor -
rected by rubber stamp to read "lT. R. Upton, 
Inc., Union Bldg., Newark, N. J." (p. 37), he 
s~ates that said bills were on the Stone Company 
b1llheads, the form of which is attached as Ex-
hibit 1 (p. 43), and the rubber stamp referred 
to merely corrected the name of the agent uuder 
the l1eading of '' Branch Office''; that said rubber 
stamp is in no way misleading as to the identity 
of the corporation to which the account is due 
?ut that the rubber stamp merely e1nphasizes 
the fact that the Upton Co1npany is ao·ent to the 
Stone {.;ornpany and not the real p:rty in in-
terest. 

The usual Upton Company letterhead 1s 
annexed as Exhibit 5 (p. 49). In most of the 
transactiou s relating to th e furnishing of stone 
on the Morgan job the Upton Company letter -
heads · were not used, but the Stone Company 
le~terlrnads and billheads were used. The bills 
of lading for stone shipped wer e made out in 
t~e name of the Stone Con1pany as shipper. In 
vi~w of the former transactions relatino• to stone ship a· . . o 

1>8 on the Son1erv111e Job and the letter of 
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June 13, 1924, and the fact that he at all times 
distinctly informed l\1r. Law that stone for this 
job was furnished by the Stone Company, he is 
at a loss to understand Mr. Law's statement that 
he was informed and believed that the Stone 
Company quarries were owned by the Upton 
Company or l\tiiss Upton, its president; at all 
times in his dealings with Mr. Law it was dis~ 
tinctly known and understood that the stone for 
the Morgan job was being furnished ·by the 
Stoue Company (p. 38), and that the Upton Com-
pany was acting uierely as sales agent. He de-
nies that the use of stone was made necessary 
by the failure of the Upton Company to furnish 
sand and gravel in conformity with the specifica-
tions. He states that the sand and gravel 
furnished had been accepted and used by the 
·Construction Co1npany and that because of the 
Construction Company's delay in ordering the 
material forward before cold weather set in it 
becan1e necessary for the Construction Company 
to use stone instead of gravel; shipments of stone 
were ordered beginning on or about November 18, 
1924. Stone was ordered and used for said work 
by the Construction Company nearly a month 
before any question arose as to compliance to 
materials furnished by the Stone Company with 
the specifications. Later on through no fault 
of the Stone Company, due to the fact that prog-
ress of the work was interfered with and that 

the Construction Company had ordered forwarded 
more material than it could take care of, the 
stone furnished by the Stone Company was al-
lowed to re1nain on the tracks of the railroad 
company and demurrage accrued amounting to 
$1,100. 

He denies that he ever stated to 11r. Law that 
the quarries frorn which the stone came were 
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owned ·by the Upton Company (p. 39). That all 
stone shipments were billed on billheads of the 
Stone Company and bills of lading for stone "'Nere 
made out in the name of the Stone Con1pany, 
as shown by Exhibit 6 (p. 50); that all payn1ents 
made by the Construction Company for stone 
were transmitted by the Upton Con1pany as 
agent, to the Stone Co1npany. The rejection of 
materials as mentioned by Mr. Law was due to 
no fault of the Stone Company or the Upton 
Company as they were furnished in accordance 
with the ter1ns of the contract for orders between 
the ,stone Company and the Construction Com-
1Pany; said materials were all later accepted and 
used in the work, but a delay occurred and de-
murrage charges accruing against shipments of 
stone made by the Stone Company· that the 
Construction Company was warned n~t to order 
materials faster than they could be used in the 
work, but the Construction Company undertook 
t? order more stone than could be rn,ed at one 
time and hence 1naterials were allowed to remain 
on the tracks and demurrage charges a-ccrued. 
He _denies that the sand and gravel were de-
fective and in any way responsible for the loss 
allege? by the Construction Company to have 
been incurred; said materials complied in all 
respects with tlie te1·ms (p. 40) of the contract 
and the orders given by the Coustruction Com-
va76 _Attached to his affidavit, as Exhibit 4 
(? ) 1s a copy of a letter from the Construc-
tion Company to A. E. Owen, Chief En crine er 
the C t ] R · 0 

, 

16 en ,ra ~1~road Co1:1pany, dat~d N overnber 
, 1_925, outlining the facts and cucurnstances 

relatmg to th . t f . e 1n er erence of the work and 
making a claim of $1,154.00 for demurrage. IIo 
states that the real reason and underlying cause 
for tlrn Construct· C , f' , ion .1ompany s re -usal to pay 
ilio c1rnonn I. due to the Stone Cornpmiy is 1.110 
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fact that the Construction ,Company _has failed ~o 
make a settlement of its claim against the rail-
road company. 

At all times in his dealings with the Constru c-
tion Cornpany, he n1ade it known di_stinctly that 
all stone ordered by then1 was furnished by the 
Stone Company, which the Upton Compa_ny re~-
resented as sales agent. Never at auy time did 
he inform Mr. Law or any other person con-
neded with the Construction Company, that ~he 
Upton Company was the owner of the quarn ~s 
from which the stone was shippe~. Due credit 
has been given to the Construction Company 
(p. 41) for all payrnents rnade on aecount of 
stone and that there remains a bal~nce_ due to 
the Stone Company of $1,028.81 with interes t. 
Ile denies that the Construction Company has a 
good and valid defense to the action brought by 
the Stone Company. He states that ~11 the stone 
mentioned in the complaint was furnished to the 
Construction Company and used in the work at 
~1:organ and that a balance of $] ,028.81 remains 
due and unpaid (p. 42). 

Miss Upton (in her answering affidavit) states: 

rrhat she is President o~ tlw. U _l.lLuu Uurn_pa~: 
and has read the affidavit of Mr. Law. S 
refers to rnxhibit 1 (p. 43)' as the billhead upon 
which all bills for stone due to the Stone Com-
pany were sent to the Construction Company and 
to the name of the Upton Company in the square 
on the left-l1and side of the billhead and .sta: :s 
that owing to Mr. Upton's death some ye~rs ab?~ 
and the :formation of a cornpany bearing lu, 
name, a rubber stamp was pro cu red and . t}{:' 
words "1.-i. R. Upton, Inc., Un1011 Blug., Ne~c1rR, 
T\.Tj J '' were stamped over the name E. . 
l'i'. ' ., • t t the 
Upton in 8aid square; that all lnlls sen . ,o , 
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Co11struction Company for stone mentioned in 
the complaiut were on billbeads of the Stone 
Company like Exhibit 1 (p. 51); regular state-
ments were rendered to the ConBtruction Com-
pany Ly the Stone Cornpany on statement forms 
like Exhibit 5 (p. 49), on which the name of the 
Upton Company does not appear as agent or 
otherwise; the dates and amounts of these state-
ments are tabulated in this affidavit (p. 52). She 
states that Mr. Law and other officers, agents 
and representatives of the Coustruction Com-
pany well knew that the Upton Cornpany was 
acting as Bales agent in this matter for the Stone 
Compuny and that letters in connection with the 
transact ion inentioned in the compla int were writ-
ten to the Construction Company on letterheads 
of the Stone Company under dates of June 13, 
1924; ,January 15, 1925; April 3, 1925; July 15, 
1925 · October 19 19·25 · January 27 1926 · Febru-' ' ' ' ' ary J 5, 1926; March 9, 1926; April 20, 1926; 
May 15, J 926; ,July 15, J 926; and September 8, 
1926, on let terh eads like Exhibit 2 (p. 44) ; on 
July 16, 1925, the Construction Company by ~fr. 
Law, wrote direct to the Stone Co1npany at 
Bound Brook, N. J. (p. 52), a lette r of which a 
c:opy is attached as Exhibit 3 (p. 45). With 
respect to !-lr. Law's statement that the officers 
of the Upto n Company said the stone to be 
furnished "from our quarries at Bound Brook," 
she states that she has been in the business of 
acting as agent for various stone companies for 
about ten years past witl1 offices at Clinton street, 
Newark, N. J., and that the Upton Company is 
Well known in the trade as i:mch agent; and suc-
ceeded to the agency business of F. R. Upton, 
w.ho had been in said business since 1905, until 
lus death in 1921, at the same address; that the 
name F. R. Upton, as sales agent of the Stone 
Company and other quarry companies was well 
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known generally throughout the State of New 
.T ersey and has been well known as such agent 
for more than twenty years, that the expressi on 
'' our quarries'' is frequently used to refer to the 
quarries of the various companies for which the 
Upton Con1pany acts as sales agent; that it was 
clearly stated to Mr. Law at the time the order 
for stone was ordered, that said stone would be 
furnished by the Stone Company and that the 
Upton Company was merely acting as sales agent 
in the transaction; many letters and all hillhea ds 
sent to the Construction Company in connection 
with this account had clearly stated and printed 
upon them the ,vords, in small type near the name 
of the Stone Company (p. 53), "F. R. Upton, 
Inc., Sales Agent," or "Branch Office, F. R., Inc., 
Union Bldg., Newark, N. J." .She denies that the 
Upton Company ever held itself out to. be t~e 
owner of the quarry or quarries from wluch tlus 
stone was shipped. 

She denies that the Upon Company o,vned the 
Stone Company quarry, and that their int erests 
were identical, and further states that she never 
had any dealings with Mr. Law, or mad e any 
statements to him over the telephone or other-
wise ; that she has never seen him or con£ err ed 
with him and that she made any statements such 
as above referred to, to cause Mr. Law to under-
stand the facts as stated by him with res?ec t to 
the ownership of the stone cmnpany quarri es. 

A few months prior to the furnishing of stone 
by the Stone Company to the Construction Com-
pany for the work at Morgan, the Stone C~m-
pany had furnished stone to the Constru ction 
Company under another contract wh~ch it had 
with the Central Railroad at So1nerv11lc, N. J ., 
and in connection with that contract a lett~r was 
written to the Construction Cornpany (p . .:i4) on 
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the letterhead of the Stone Company signed 
"F. R. Upton, Inc., Sales Agent By L. Upton, p ,, h. , 

res., w ich stated prices, sizes, etc., of the 
stone to be furnished on the work. On August 
5, 1924, the Upton Company as "agent," first 
quoted to the Construction Company, prices for 
stone on the work at 1'Iorgan and on August 6 
1_924, the Upton Company wrote to the Construe~ 
t10n Company, as follows: 

'' Supplementing our letter of Auo-ust 5th 
t~e. gravel quoted on is ¾" and the ston~ 
smular . to what you are now getting at 
Somerville. '' 

She further states that the fact that the Upton 
Company was merely sales agent for the Stone 
Company for all stone sold and delivered to the 
Construction Company at Morgan, was well 
known to the Construction Company and to 1\1:r. 
Law; _that the real and underlying reason for 
the f~1lure of the Construction Cornpany to pay 
the bill of the Stone Company is set forth in a 
letter written ~>y the Construction Con1pany to 
the Central Railroad Con1pany, dated November 
16, 1925 (Exhibit 4, p. 46) (p. 55). 

Miss Upton in an affidavit made April 22, 1927 
(p. 56), states that she attached copjes of the 
correspondence referred to in Exhibit 3 (p. 45) 
one, a letter written by the Construction Com~ 
]Jany to the Central Railroad Company of N. J., 
dated .July 2, 1925 (printed at p. 57) and the· 
oth · ' 
F ~r written by F. 1\1. Snyder, Auditor of the 

re1crht '11 ffi C • . o ra. c, entral Railroad Con1pany of 
N. J ., to Wilson and En° ·lish dated July 13 
1925 ( · 0 

' ' r prin ted at p. 60) and says that these lett ers 
efer t~ stone furnished by the Stone Company 

on the Job at Morgan (p. 56). 
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Opposing Affidavit. 

The affidavit of William D. Law, dated Novem-
ber 9, 1927 (p. 27), states: 

(1) That he is the purchasing agent of the 
Construction Co1npany and is personally familiar 
with the matters and things set forth in this 
affi·da vi t. 

(2) That he is the representative of the Con-
struction Company who received the bid Sep-
tember 19, 1925, from the Upton Company, for 
sand and gravel and who wrote and signed the 
letter of September 29, 1924, by which that bid 
was accepted and he is the person who conversed 
with Mr. Bonnell (the Treasurer of the Upton 
!Company), on September 18, 1924, as referred 
to in that bid (p. 27). 

(3) He is the only officer of the ·Construction 
,Company with whom the Upton Company hacl 
any correspondence, conferences or negotiation s 
regarding the transactions involved in this suit, 
as well as in all previous transactions between 
the Construction Company and the Upton Com-
pany. 

( 4) I-Ie has been transacting business in the 
purchasing of crushed stone, sand and gravel 
from the Upton Company since the spring of 
1924, and during that time be bas conferred 
frequently, either personally or by telephone, 
with Mr. Bonnell ( the Treasurer), and Miss Lucy 
Upton ( the President) of the Upton Company; 
that when in the spring of 1924, deponent bought 
crushed stone and sand from the Upton Company 
for a job on the Central Railroad at Somerville, 
lMr. Bonnell said that he would furnish crushed 
stone "from our quarries at Bound Brook." 
"\iVhen the bills came in on billheads of Stone 
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Company, they had been corrected by rubb er 
stamp to read, "F. R. Upton, Inc., Union Bldg. 
Newark, N. J.," and all bills received for crushed 
stone furnished at Morgan, N. J., in the month 
o! December, 1924 (involved in this suit) ·were 
billed on Stone Company hillheads corrected by 
rubber stamp as aforesaid, and these bills to-
gether with bills for sand and gravel, furni~hed 
by the Upton Company, were pajd to the Upton 
Company as all bills for sand, gravel and crushed 
stone had theretofore or since been paid (p. 28). 

(5) The Upton Company held itself out in its 
representations to deponent and also in its cor-
responde~ce, letterheads and billheads, as being 
de~lers in crushed stone, sand, crushed slag, 
brick, sewer pip:, gravel, hollow tile and cement 
and never did it or any of its representatives 
represent to deponent that it acted merely as 
sales ageut; that during all of the ti1nes of de-
ponent 's. n!egotiations wit~1 the Upton Co1npany, 
he was mJormed and believed and s Lill believes 
that tl h d C ie crus e stone quarries of the Stone 
C~mpany were _ and are owned by the Upton 

mpany or Miss Lucy Upton, its President. 

,. (G) During all of the tirne aforesaid, namely, 
smce the early spring· of 1924 l . d beo·• , w 1en eponent 
f t,illl to ~Jurchase sand, gravel and crmd1ed stone 
rom the Upt c ] on ompany, although deponent has 

~andled all of the transactions of this kind for the 
,l?bs conducted in New Jersey by the Construe-
lion Com l h fro P~ny,_ ie as_ neve_r seen or heard of or 
. m an~ I ep1 esentative of the Stone Company 

either with respe t t f' . h' •·' •u c O urn1s 1ng rnaterials or 
~1 l respect to the alleged book account set forth 
n1 the com ] · t N C P ain · o representative of the Stone 

tomp~ny ever submitted any bids to the Con-
s ruction c f m t . ompany ·or crushed stone or other 

a enals . It never corr1n1unicatcd with him by 
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representative, correspondence or by telephone 
regarding such materials or regarding any al-
leged book account or alleged sums due to it for 
furnishing crushed stone or any other materials 
in December, 1924, or at any other time. 'rhe 
use of crushed stone by the Construction Com-
pany at the Morgan job in December, 1924, was 
made necessary by the failure of the Upton Com-
pany (p. 29) to furnish sand and gravel in con-
formity with the specifications referred to in 
the acceptance of its bid and this default in ma-
terials is the basis of the counter-claim filed 
herein by the Construction Company, against the 
Upton Company. In sending out requests for 
bids for materials on the several jobs which the 
Construction Company have had in New .T ers ey 
during the past three years, deponent has never 
requested lJids from the Stone Company, for the 
reason that from the beginning and during all 
of that time he has been given to under sbrnd 
both by Mr. Bonnell and by l\tfiss Upton that the 
U pt.on Con1pany owned the stone quarries and 
company at Bound Brook and that except: for 
different corporate names the interests of the 
Stone Company and the Upton C01npany were 
identical. 

(7) Ile never understood tlwt the CJomitruc-
tion Uompany was dealing with the Upton Com-
pany as the sales agents for anybody. Bills for 
all sand and gravel, no matter where the ma-
terial came from, were always submitted 011 the 
billheads of the Upton Company and these bills 
did not indicate that the Upton Company were 
acting as sales agents, but did indicate tliat_ it 
was selling its own materials to the Conslructw n 
Company. All the crushed stone ever furnish ed 
by the Upton C01npany to the Construd.ion C~m-
pany came from the Bound BTook quarn es, 

21 

which Mr. Bonnell and J\1iss Upton hoth said 
belonged to the Upton Company (p. 30) and al-
though crushed stone was usually billed on the 
billheads of '' Bound Brook Crushed Stone Co.,'' 
these bills were all corrected by rublrnr stamp to 
read, ' ' F. R. Upton, Inc., Union Bldg., Newark, 
N. J., sold to vVilson & J£ngli8h Coustruction 
Co.'' and the Construction Company never paid 
for any of this material direct]y to the Stone 
Company, but always paid for it by checks 
drawn to the Upton Company and such payments 
have always been accepted without question by 
the Upton Company. 

(8) During the month of December ] 924 th e 
C ' ' onstruction Company received from the Upton 
Company certain commodities as enumerated in 
his affidavit (p. 31) by dates, commodity and 
amounts, consisting of sand, crushed stone and 
gravel aggregating $5,228.81 of which $1,999.38 
was for sand and grave] and $3,229.43 was for 
crusb_ed stone (p. 31). The work on the job 
Was mterrupted during December because cer-
tain sand and gravel furnished by the Upton 
Company was condemned and rejected by th e 
State Highway Commission and Central Rail-
road Company of New Jersey. At a conference 
which he had with Mr. Bonne]] in the early part 
of Januar y, 19·25, he drew Mr. Bonn ell's attention 
to the expense incurred by the Construction Con1-
pany on account of such rejection of materials 
and it was suggested by J\fr. Bonnell tha t inst ead 
of holding up the payment due February 15 1925 
f . . ' ' or all the materials furnished during the month 
of December, 1924, the Construc t ion Compan y 
11lal~e a payn1en t on account, holding out a sun1 
~gamst which charge might be made for such loss 
: curre~ by r~ason of defective sand and grav el. 

ccord1ngly, instead of paying $5,228.81 ·which 
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was the full amount of the invoices for sand, 
gravel and stone furnished during D·ecember, the 
Construction Company paid to the Upton Com-
pany $4,200.00 covering sand, gravel and crus~ed 
stone, and leaving a balance of $1,028.81 which 
is the precise amount claimed as the book ac-
count of the Stone Company. The Upton Com-
pany applied this payment of $4,200.00 to pay-
ment for all of the sand and gravel furnish ed 
during that month and · the balance of $2,200.62 
on account of the invoices for crushed stone. He 
had charge of the payment of these bills and ~ad 
he known or suspected that the Constru ction 
Company was obligated in any way to the Stone 
Company he would have paid the bills for 
crushed ~tone separately (p. 32) and withheld 
payment for part of the sand and gravel bills be-
cause it was the sand and gravel that had been 
defective and caused the loss involved. 

(9) The Construction Company has never had 
any business relations with the Stone Company 
and does not owe it any book account and has 
never purchased any materials or commodities 
from it and never knew that the Upton Com-
pany was the sales agent of the Stone Com~any. 
On the contrary, he was informed and believes 
that the former owned the latter compan y en-
tirely. If the Stone Company was entitl ed_ to 
any money for crushed stone furnished durrng 
the month of Decem·ber, 1924, and if the Upton 
Company is the sales agent for the Stone Com-
pany, then the latter should look to the former 
for payment of such su1ns because the Construc-
tion Company made full and complete payment 
to th~ Upton Company for all crush ed stone 
furnished during said month. 

(10) The Construction Company, has a _good 
and valid defens e to the abov e entitl ed smt on 
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the grounds set forth in the answer and counter-
claim served and filed herein on October 25, 1926 
(p. 33). 

(Unless otherwise indicated italics are ours.) 

POINT I. 

The record raises several questions of disputed 
fact for determination by a jury. 

1. The Book Account. 
The allegation of a book account between the 

~tone Company and the Construction Company 
1s asser ted in the complaint ( p. 4) and denied in 
the answer (p. 11). It is asserted in the affidavits 
of Miss Upton (president) (p. 26) and J\1r. Bon-
nell ( tre_asurer) ( p. 43) of the Upton Company 
and denied by Mr. Law, Pur chasing- Agent of 
the Construction Company (p. 29). Except for 
the (~nverified) allegation in the complaint, over 
the signatures of its attorneys the Stone Com-
pany is silent on this question. 'No officer or rep-
resentative of it confirms or corroborates this 
allegation under oath or otherwise. 

The alleged demand for payment was not 
proven and the only testimony on the subject is 
that of Mr. Law who handled all the transactions 
~d h ' w o says that he has never seen or heard of or f rom any representative of the Stone Com-
pany either with respect to furnishing materials 
or !he alleged book account set forth in the com-
plamt (p. 29). 

2. Agency. 

D There is no allegation in the pleadings that the 

0 pton Company act ed as the agent of the Stone 
ompany in this tr ansaction, or in any part 
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thereof. The Upton Company's bid of Septem-
ber 19, 1924, to furnish sand and gravel was sub-
mitted in its own name on its own letterhead (see 
Exhibit 5, p. 49) and signed "F. R. Upton, Inc., 
By L. Upton, Pres." (p. 19, 20). The acceptan ce 
of Septen1ber 29, 1924, is addressed to "F. R. 
Upton, Inc., 808 Union Building, Nevvark, N. J." 
(pp. 20, 21). These letters, together with the 
specifications (pp. 21, 22, 23), constituted the 
agreement for sand and gravel. There is no 
claim or suggestion of agency, by or on behalf 
of the Upton Company, and nowhere in the rec-
ord or in the affidavits of :Miss Upton or :Mr. 
Bonnell do they say or in t imate that they 11vere 
not acting as principal in the transaction, in so 
far as the sand and gravel was concerned. 

The only evidence of a written agreemen t for 
stone, appears in Mr. Bonnell's affidavit (pp. 36, 
39) and in Miss Upton's affidavit (p. 55) where 
they refer to a letter dated August 5, 1924, from 
the Upton Company to the Construction Com-
pany, quoting a price on stone, a supplemental 
letter dated August 6, 1924, referring to the 
letter of August 5, 1924, and an order of No-
vember 18, 1924, from the Construction Com-
pany for stone, presumably pursuant to that 
quotation (p. 36). These lett ers or copies arP 
not produced by or on behalf of the Upton Com-
vany or the Stone Cornp(J/Yl,y, to speak for them-
selves nor does Mr. Bonnell say the order of 
N over::iber 18, 1924, for stone was in writing. He 
does say that that quota ti on was made and the 
order was received by the Upton Company, as 
agent for the Stone Company (p. 36). The con-
clusions stated in the affidavit are inadmi ssihle 
in the absence of the original letters ref erred to 
or an explanation of their absence. :Mr. Law's 
statement (p. 28) that bills for sand, gravel allcl 
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stone "-ere all paid by check to the Upton Corn-
pany, is not denied by anyone. A photographic 
copy of the face and back of the cancelled check 
dated February 16, 1925, for $4,200 on account 
of the sand, gravel and stone, furnished during 
December, 1924, which included the cars -of stone 
involved in this suit referred to by Mr. Law (p. 
32) is annexed to this brief as an appendix, and 
the original cancelled check will be presented 
upon the argument . This check was exhibited to 
the Supreme Court on the argument of the mo-
tion to strike out the answer. 

Mr. Bonnell says (p. 40) that "all materials 
were furnished in accordance with the terms of 
the contract or orders between Bound Brook 
Crushed Stone Company and tlrn said defend-
ant," but no such "contracts or orders" are 
produced, and the '' contracts or orders'' that 
appear in the rec ord, show that they were be-
tween the Upton Company and the Construction 
Company, without men tion of or reference to its 
alleged agency . He says (p. 40) that "all pay-
ments made by the defendant for stone shippe d 
011 said job wer e transmitted by F. R. Upton, 
Inc., as agent, to said Bound Brook Crushed 
Stone Company .'' No proof of this state m ent 
was offered and the check of Februarv 16 1924 
(appendix), coverin g the stone involv~d i~ this 
action, was dra,vn to the order of "F. R. Upton, 
Inc.," and deposited by it to its own account in 
the National Newark & Essex Bank ing Co., New-
ark, N. J. 

Mis8 U pLon swears that "it was dearly sta Led 
to said Law at the time the order for said stone 
was entered that said stone would be furnished 
b B Y ound Brook Crushed Stone Company and 
tl . ' 1at F. R. Upton, Inc., was me rely acting as 
sales agent in the transaction'' ( p. 53). Sinc e she 
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also swears (p. 54) "that I never, personally, 
have had any dealings with said Law, or made 
any statements to him over the telephone or 
otherwise. I have never seen said Law or con-
versed with him," her statement above quoted 
( from p. 53) must be hearsay evidence and in-
admissible. She does not say who told Mr. Law 
that the stone would be furnished by the Stone 
Company and that the Upton Company was 
merely acting as sales agent in the transaction. 
She states in several places (pp. 25, 26, 52, 53, 
and 55) that the Construction Company, and Mr. 
Law, its Purchasing Agent, "well knew" that 
the Upton Company acted only as agent for the 
Stone Company with relation to the furnishing 
of stone on the Morgan job, but these are all 
inadmissible conclusions, since she does not show 
how they knew it, or facts that would justify 
such a conclusion. 

~1r. Bonnell states the same inadmissible con-
clusions at pp. 35, 37, 38 and 39, and lie also 
makes the following general statements: (1) 
"That at all times in my dealings with him (Law) 
it was distinctly known and understood that the 
stone for the Morgan job was being furnished by 
the Bound Brook Crushed Stone Company and 
that F. R. Upton, Inc., which company I rep-
resented, was acting merely as sales agent'' _(pp. 
38, 39), and (2) "that at all times in my dealings 
with the defendant Wilson & English Construc-
tion Company, I made known distinctly that all 
stone ordered by them for the work at Morgan, 
N. J., would be furnished by the Bound Brook 
Crushed Stone Company, which company F. R. 
Upton, Inc., represented as sales agent" (p. 
41). 

Neither of these persons (nor any other) ex-
pressly state that at any specified time or occa-

sion they told any officer or representative of the 
Construction Con1pany that the Upton Company 
acted as agent. These statements are confined to 
general assertions of knowledge of the fact bv the 
Construction Company. Its Purchasing Agent, 
l\t~r. Law, who was its only representative dealing 
with the Upton Company (p. 28) swears that 
the Upton Company "held itself out, in its rep-
resentations to deponent and also in its cor-
respondence, letterheads and billheads, as being 
dealers in crushed stone, sand, crushed slag, brick, 
sewer pipe, gravel, hollow tile and cement and 
never did it or any of its representatives rep-
resent to the deponent that it acted merely as 
sales agent. During all of the times of de-
ponent's negotiations with the defendant F. R. 
Upton, Inc., he was informed and believed and 
still believes that the crushed stone quarries of 
the plaintiff, Bound Brook Crushed Stone Com-
pany, were and are owned by the defendant F. R. 
Upton, Inc., or Miss Upton, its president" (pp. 
28, 29). While both Miss Upton and Mr. Bon-
nell deny that they so informed Mr. Law, Miss 
Upton admits it was customary for the Upton 
~ompany representatives to refer to "Our quar-
nes" (p. 53), which, without the explanation 
she now adds, would naturally give rise to Mr. 
Law's belief that the quarry at Bound Brook was 
owned by the Upton Company, or its president, 
corroborated, of course by the corrected bill-
heads upon which he received bills for all stone 
(Exhibit 1, p. 43). rrhe letters of September 19 ~;.24 ~p. 19) and ~eptember 29, 1924 (p. 20), con: 

itutmg the written contract for sand and 
0Tav I d 0 e ; an the cancelled check of Februarv 16 1925 ( · . . ., ' tl appendix to this brief) do not support 
iese statemen ts of 1Yliss Upton and Mr . Bo11nell 

hut do ' support the statements of :Mr. La,v, and 
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justify his understanding that he was dealing 
solely and only vvith the Upton Company, as 
principal (p. 30). He never had any bids from 
or dealings with the Stone Company in connec-
tion with this transaction (pp. 29, 30). 

In Mr. Bonnell 's affidavit (pp. 35, 38) and in 
Miss Upton's affidavit (p. 52), reference is made 
to a letter of June 13, 1924 (pp. 35, 38), alleged 
to have been written "on Bound Brook Crushed 
Stone Company letterhead, ( not by th·e Stone 
Company), a copy of which letterhead is attached 
hereto and marked Exhibit 2, signed 'F. R. Up-
ton, Inc., Sales Agent, by L. Upton, Pres., ' " re-
ferring to stone furnished on another job. This 
letter is not produced in evidence-only what he 
says is a like letterhead is offered as Exhibit 2 
(p. 44). Such a self-serving device, all in the 
control of the Upton Company is not admissible 
evidence, or proof of its alleged status of Agent 
of the Stone Company, especially in the face of 
the more definite letters by the Upton Company, 
per se, to the Construction Company, constitutin g 
the written contracts for sand, gravel and stone 
involved in this action. 

Miss Upton refers (p. 52) to alleged statements 
rendered to the Construction Company by the 
Stone Company on the dates there mentioned, 
but, those alleged statements are not offered in 
evidence, no statement is made as to what they 
covered, and from their dates as compared with 
the dates set forth in the statement atta ched to 
the complaint ( p. 5) appear not to cover any con-
signment involved in this action. She also refers 
( p. 52) to 11 letters ( besides the one of June 
13, 1924, above referred to), alleged to have been 
written to the Construction Con1pany '· on, letter-
heads of Bound Brook Crushed Stone Company.'' 
None of these 11 letters are produced in evi-
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dence and we do not know what they referred 
to, but since they are not claimed to have been 
written by the Stone Company we assume they 
were all written by the Upton Company and 
signed like the one of June 13, 1924, '' F. R. Up-
ton, Inc., Sales Agent, by L. Upton, Pres.' ' These 
11 letters are s~lf-serving, not only for the reason 
stated with respect to the letter of June 13 1924 

' ' but more particularly because all of them were 
written after the December, 1924, bill for ma-
terials had accrued and the dispute had arisen 
over the quality of gravel and the consequent 
necessity of using stone in place of the defective 
gravel. ':rhe Upton Company was by that time, 
fully aware of its impending liabilit y for dam-
ages, and had sufficient incentive to lay the 
foundation. for its future alihi of agency , which 
was not raised or su,ggested by the Upton Com-
pany w~til after the settlement for the D ecem,ber, 
1924, bill had been rnad e. 

The letter of July 16, 1925, from the Con-
s~r~ction Company to the Stone Company (Ex-
hibit 3, p. 45) and its enclosures (pp 57 58 59 
60) · . ' ' ' are all dated and refer to matters arising 
after the transaction involved in this action had 
closed. This correspondence is not determinative 
of the question of agency, since it relates merely 
to the routine of transportation of materials. 

f The significant thing in this case, on this ques-
ion of agency, is the fact that the claim of 

age · . n~y 1s presented solely by the totally inad-
missible affidavits of the president and treasurer 
of the Upton ·Company whose agency is sought 
to be established, and which is financially in-
terested and involved in success or fail u~·e of 
that cont t· Th . en 1011. ere was no competent evi-
dence. of agency. r~rhe Stone Company js not 
financrn]]y int eres ted in this qnes ti on of agenc y. 
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If the Upton Company dealt with the Construc-
tion Company as a principal, and purchased the 
stone from the Stone Company, the latter can 
collect from the former. It has nothing to lose. 
either way. 

No docunientary or written evidence of agency 
was presented or offered, and no one claiming to 
be an officer or representative of the Sto ne Com-
parny app eared or off ered a word of evirlence or 
test imony. The Upton Company's self-serving 
and self-sty led agency is totally devoid of any 
support, save by the affidavits of its pre sident 
and treasurer, and these are incomp etent to 
prove the fact. (vVe discuss the decision s on 
this point later). 

The letter of November 16, 1925, from the Con-
struction Company to Mr. Owen, Chief En gineer 
of the Central R. R. Co., Exhibit A, referred to 
in Mr. Bonnell 's affidavit (p. 41) and in Miss 
Upton's affidavit (p. 55), a copy of which was 
offered in evidence by the Upton Company and is 
printed at pp. 46, 47, 48, does not relate in any 
way to the question of agency, and serves only 
to show that the job was delayed by the con-
demnation by the engineer of the State Highway 
Commission of the gravel furnished by th e Upton 
Company. Moreover, it relates to only one of the 
items of damage ( demurrage amounting to $1,-
154.00) claimed by the Construction Company in 
its counter-claim ( p. 13). 

The question of the alleged agency of the Up-
ton Company is one which the Construction Com-
pany is entitled to have determined by a jury. 
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Principal and Principles. 

It was not until after the transactions involved 
in this cause of action had been closed and the 
right of the Construction Company to retain 
part of the amount of the D·ecember ( 1924) bill 
for mater ials on account of damages already 
accrued for inconvenience, expense and delay 
resulting fron1 the furnishing by the Upton Com-
pany of defective gravel arose, that the Upton 
Company, for the first tin1e, claimed it ·was 
acting as agent, and not as principal, in the 
transaction, and the bringing of this action re-
vealed for the first time, that the Upton Company 
had applied the payment of $4,200.00 made on 
February 16, 1924, on account of sand, gravel 
and stone furnished during December (1924), 
first, to the extent of $1,999.38 to the payinent 
for sand and gr avel (including all the defective 
gravel) which it does not deny that it furnished 
as principal, and second, the balance amounting 
to $2,200.62, on account of crushed stone about 
which there was no dispute. ' 

If, as the Upton Company now claims, it dealt 
as principal in the furnishing of sand and gravel, 
and, as agent, in the furnishing of crushed stone, 
and a disput e existed about the quality of the 
gravel, the dicta tes of common honesty should 
have prompted the Upton Company to apply 
tl:at $4,200.00 payment, first; $3,229.43 to its prin-
cipal for all of the crush ed ston e (about whi ch 
Lliere was no dispute) and the balance $970.57 
0.n account of its own sand and gravel par-
tic 1 ·l · · ' u ar Y since it was because of the defective 
ql:ality of th e gravel ( cond emned by the Stat e 
Highway Ejngineer), that this balance was with-
held at the special instane e and suggestion of the 
'l'rcasurer of the Upton Company (p. 32). 
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By the inducement of a future adjustment of 
the clain1 of the Construction Cmnpany against 
Upton Company for the price of defective gravel 
furnished by the latter in violation of its agree-
nient, and the damages resulting therefrom, the 
Upton Company procured from the Construction 
Company a substantial payment on account of 
the December (1924), bills. vVithout disclosing 
that it was not acting as principal with respect to 
crushed stone, as well as with respect to sand 
and gravel (it has never disputed its status as 
principal as to sand and gravel), it was willing, 
although it had ample funds in that payment to 
pay its (alleged) principal in full, to pay itself 
in full for the material in dispute and let its 
(alleged) principal take its chances in collecting 
from the Construction Company, the balance for 
the crushed stone, which was not in dispute. 

The arrangen1cnt suggested by ~1:r. Bonnell and 
adopted by the Construction Con1pany, of re-
taining part of the n1oney, gave the latter that 
much security for the sett]ement of its claim for 
damages. If the Upton Company had sued for 
this balance the Construction Company had the 
right to dispute the claim for gravel, to the ex-
tent that it was defective and to counter-claim 
for the an1ount of its damages and apply the 
retained balance on vvhatever amount was re-
covered. By adopting the method it did, with 
respect to the application of the payment, the 
Upton Company placed the Construction Co:n-
pany in the position of a debtor to an undis-
closed (alleged) principal against which it could 
neither claim the retained balance or counter-
claim for its damages. By this maneuver the 
Upton Co111pany sought to jockey the Con~truc-
tion Company out of the position of havmg a 
0 'ood defense a o-ainst a suit for the balance re-o b 
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tained, and into a position of defenselessness 
against the claim of an (alleged) undisclosed 
principal. In equity this would be abhorrent as 
taking advantage of one's own wrong. It is 
equally unconscionable in law. As Mr. Law 
(who had charge of paying bills) says (p. 32), 
"had I known or suspected that the defendant, 
\iVilson & English . Construction Company was 
obligated in any way to the plaintiff, Bound 
Brook Crushed Stone Con1pany, I would have 
;paid the bills for crushed stone separately and 
withheld pay1nent of part of the sand and gravel 
bills because it was the sand and gravel that 
had been defective and caused the loss involved'' 
(pp. 32, 33). 

. One of two conclusions seems inevitable; 
either the "posthumous" claim of the Upton 
Company that it is the agent of the Stone Com-
pany, is not true, or it has practiced a deception 
upon its principal as well as upon its customer in 
applying the $4,200 .00 payment to paying itself 
for defective n1aterial and "holdino· 0°ut" on its 

. . ' b 
i])nnc1pal for material that was not defective. 

. "Tl:e r~lation of an agent to his principal 
~s ?rdi~anly that of a fiduciary, and as such 
it 1s ~1s duty; in all dealings concerning or 
affectin~ the subject matter of his agency, 
t.o act with the utmost good faith and loyalty 
!or the furtherance and advancement of the 
mterests of his principal" 2 C. J. Sec. 353, 
p. 692. 

It was, therefore, the duty of the Upton Qom-rmy to apply the $4,200. payment so as to satisfy 
rst, the claim of the Stone Con1pany for stone, 

about which there was no dispute, and the bal-
anc · 8 on its own account for sand and 0 -ravcl tho 
t rt . b ' tna 1 Y of w1uch vvas in dispute. 

The conduct of the Upton Company in the 
application of this n1oney manifests a total dis-



regard of its duty to principal and principles, 
as well as of its duty to its customer. 

3. The Counter-Claim for Damag es. 

The answer and counter-claim alleges (pp. 12, 
13), that the Construction Company entered into 
an agreement by the letters of September 19 
and 29, 1924 (pp. 19, 20, 21), with the Upton 
Company for sand and gravel to be furnished 
hy the latter of a quality conforming with certain 
specifications (pp. 21, 22, 23), that the Upton 
Company failed to furnish sand and gravel com-
plying with such specifications, and as a result of 
that breach of the agreement, the Construction 
Company suffered damages amounting to $5,054.-
15. This allegation is supported by the affidavit 
of Mr. Law (pp. 29, 30) and in part by Exhibit 4 
(p. 46), presented by Mr. Bonnell. Miss Upton 
does not deny this allegation, Mr. Bonnell denies 
that the stone used on the job in December 
(1924), "was made necessary by the failure of 
F. R. Upton, Inc., to furnish sand, and gravel in 
conformity with the specifications," and says that 
"because of defendant's delay in ordering the 
material forward before cold weather set in, it be-
came necessary for the defendant to use stone, in-
stead of gravel, in said work" ( p. 39). Then he 
says ( v1rith some inconsistency) "due to the fact 
that defendant had ordered forward more ma-
terial than it could take care of" the stone was al-
lowed to remain on the tracks until demurrage ac-
crued. The fact is the demurrage accrued not 
on stone, which was not then in use, but upon the 
sand and grave l whose use ,vas interrupted b~T 
the conde1nnation of the defective gravel. He 
says in denial of l\ilr. Law's affidavit, that 
the rejection of materials " ·was due to no 
fault of the plaintiff, Bound Brook Crushed Stone 
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Company, or F. R. Upton, Inc., as all materials 
were furnished in accordance with the terms of 
the contract and orders between Bound Brook 
Crushed Stone Company and said defendant" 
(p. 40). This denial is meaningless, since no-
body claims there was an agreement between the 
Stone Company and the Construct-ion Company. 

The agreement of September for sand and 
gravel (pp. 19, 20, 21), as claimed by the Upton 
Company, purports to be between the Upton 
Company per se and the Construction Company. 

Then Mr. Bonnell says the Construction Com-
pany "was warned (by whom or to whom, he does 
not say) not to order materials faster than they 
could be used in the work, but that the defend-
ant undertook to order more stone than could be 
used at one time in the work" (p. 40). He 
again denies (by a general denial) "that the sand 
and gravel furnished in connection with this job 
were defective and in any way responsible for 
the loss alleged by the defendant to have been in-
curred. I state that said materials in all re-
spects complied with the terms of the contract 
and orders given by the defendant for said ma-
terials" ( p. 40). 

There is not one word of denial that the en-
gineer of the State Highway Commission con-
demned the gravel or sand, or both, furnished by 
the Upton Company, or that the Construction 
Company suffered damage from the resulting 
delay in the work and the subsequent necessity 
of using stone ( a much higher priced material) 
~s a substitute for gravel. These facts, alleged 
1D the answer and counter-claim (pp. 11, 12, 13) 
~nd sworn to by Mr . Law (p. 29), are confirmed 
lll part by the letter (Exhibit 4, p. 46) annexed 
to jfr. Bonnell 's affidavit. 
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The knowledge of the existence of this counter-
claim, growing out of the furnishing of defective 
materials, inspired the Upton Company' s alibi 
of agency. 

4. The Invoices. 

Repeatedly, also, Miss Upton and :Mr. Bon-
nell, state in their affidavits that all bills for 
stone were on the billheads of the Stone Com-
pany, such as is offered by them as Exhibit 1 
(p. 43). This only example is a blank and proves 
nothing with respect to any bills for stone 
actually shipped. 

Mr. Law swears that although the bills for 
stone were on the printed billheads of the Stone 
Company, all such bills received were corr ected 
by rubber stamp to read: 

"F. R. Upton, Inc., Union Bldg ., Newark, N. J., 
sold to Wilson & English Construction Company'' 
(pp. 28, 31). It is undenied that all paym ents for 
stone were made to and accepted by the Upton 
Company in accordance with this correct ed bill-
ing (p. 28), and no payments were ever made to 
the Stone Company, for anything (p. 31). 

Mr. Bonnell (p. 37) and Miss Upton (p. 51) 
both admit the fact that billheads were altered 
as Mr. Law claims, but they claim that thi s al-
teration was intended to apply only to the branch 
office address printed in the upper left-hand 
corner of the form. They say that Exhibit 1 
(p. 43) is an illustration of this alleged in-
tention. The meaning of the rubber stamp de-
pends not only upon its text but also upon its 
location on the paper. If the stamp read: 
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'' Branch Office 
F. R. Upton, Inc., 

Union Bldg., 
Newark, 

N. J." 

and had been stainped over the printing which 
they say it was intended to replace, its mean-
ing and purpose would have been clear. But, 
contrary to the statement of Miss Upton that the 
stamp reads "F. R. Upton, Inc., Sales Agents," 
or " Branch office, F. R. Upton, Inc., Union Bldg., 
Newark, N. J.,'' the stamp says nothing about 
"Sales Agents" or "Branch office," and Miss 
Upton exhibited none that did. It is merely a 
name and address which might be used for any 
purpose, and, when applied a little more toward 
the centr e than it was applied for the purposes 
of Exl1ibit 1 (p. 43) it serves quite effectively 
to obliterate the Stone Company's name on the 
billhead. 

At best, this evid ence raised a question of fact 
as to agency upon which the Construction Com-
pany is entitled to have a jur y pass judgmen t. 

5. Th e Bills of Lading. 

Miss Upton aud lVIr. Bonnell, in their affidavits, 
state that all stone was shipped on bills of 
lading like Exhibit 6 (p. 50). 

. Th~ only example of such bill of lading, offered 
ni_ev1de11ce (Exhibi t 6), covers two cars of ston e 
~hipped in November, 1924. Since all the stone 
mvolved in this action was furnished in Decem-
?er, 1924, Exhibit 6 relates to none of the stone 
1
~ ~uestion. But aside from that, what does Ex -
hibit 6 signif y (? ~7 or instance, when a purchaser 
buys steel rails, girders, bridges , rods or oth er 
forms of steel prodncts from the Unjt ed Stat es 
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Steel Company, they are invariably shipped by 
the '' Cambria Steel Company,'' '' Republic Iron 
and Steel Company,'' '' Carnegie Steel Com-
pany," "Union Rolling Mill" or any one of a 
score of other producing constituent or connected 
companies who ship directly from their plants on 
their own bills of lading, to fill orders received 
by the United States Steel Company at its gen-
eral office at 71 Broadway, New York City, or at 
the office of its U. S. Steel Products Company at 
50 Church street, N. Y. It is common, under the 
present-day conditions of specialized industry, 
for manufacturers to sell nothing, but to contract 
for the distribution of their entire output through 
corporations or individuals who only sell. It is 
apparent from the attitude of the Upton Com-
pany, and its President and Treasurer, in this 
case, that it is responsible to the Stone Company, 
not as agent, but in every sense, inclu ding the 
guaranteeing of the bills for material sold, as 
Principal, otherwise the officers of the Stone 
Company would not have relied entirely upon the 
Upton Company in this case; it would have done 
or said something on its own behalf. The Upton 
officers swear to every detail of the Stone Com-
pany's business, corporate, financial, manuf actur-
ing and transportation, with an all-sufficient at-
titude, that leads one to doubt the very existence 
of the Stone Company as a separate entity. 

Again this evidence raised questions of fact ~s 
to agency, which the Construction Company is 
entitled to have determined by a jury. 
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POINT II. 
There was no valid proof of the alleged agency 

of the Upton Company. 

Proof of the agency of ]\ R. Upton, Inc., de-
pends exclusively upon the affidavits of Lucy 
Upton, the President, and Lawrence R. Bonnell, 
the Treasurer of the Upton Company. They 
offer no documentary or written proof of this 
claim and they are not corroborated by any state-
ment o:r word, letter or paper from any officer 
or representative of the Stone Company. 

The question is whether an agent cau establish 
his own agency by his own statements, alone. 
This we think cannot be done. 

Corpus Juris ( Agency). 

'' If a person has acted in his own name 
holding himself out as principal, he cannot 
afterward, as against persons interested in 
the transaction, set up that he ·was acting 
as agent only" (p. 460, Sec. 68). 

".It is the duty of the agent, if he would 
avoid personal liability on a contract en-
tere~ into by him on behalf of his principal, 
to disclose not only the fact that he acted in a 
repr~sent~tiye capacity, but also the identity 
of his principal, as the person dealt with is 
~ot bo?nd to inquire whether or not the agent 
is acting as such for another." Horan v. 
Hughes, 129 Fed. 248, affirmed 129 Fed 1005.) . 
. '' A person who enters into a contract in 

lus o_wn n~m~ without disclosing the identity 
ff his principal renderR himself personally 
iable eyen t_hough the third person knows 

that he is acting as ao•ent unless it affirmedly 
appears that it was the 'mutual intention of 
the parties of the contract that the agent 
sh?,ul~ not be bound'' ( Sec. 491). 
, Disclosure of agency. With stronger 
roason an agent ,vho, without disclosing his 
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agency, enters into contra~tual relation s in 
his own name with one who 1s unaware of the 
agency binds himself and be?ome_s subject to 
all liabilities express and 1mphed, created 
by the contr~ct and transactton? in like man-
ner as if he were the real pr1nc1pal, alth ough 
in contracting he may have intended to act 
solely for his principal, and althou gh t!1e 
other party afterward discoyers ~he . undis-
closed principal, unless he waives lns n ght_to 
hold the agent, and elects to hold the prm-
ci pal. 

" ( § 492) (b) Nature of Duty to Disclos~. 
This duty to disclose principal and agency 1s 
a positive one, and the ag~nt cannot be re-
lieved of liability, if he fails to ~ake such 
disclosure, by the fact that the ~hud per~on 
fails to discover his representative capacity, 
although if in fact the third person has actual 
knowledge of the agency and tbe _identity of 
the principal it will have the effect ~o re-
lieve the agent, whether the ~.gent lnmself 
makes the disclosure, or the third person ac-
quires his knowledge through some other 
source.'' 

"(§ 494) (d) Sufficiency of Dis_clo~ure. 
Ordinarily the agent should clearly indicate 
by apt words or other m_eans the name 0~ 
identity of his principal 1n such a manner 
that the contract will be entered into ,. no_t on 
his own behalf, ~mt on behalf of the pnncip~~ 
But, although 1t has frequently been 8~ 
that the name of the principal must be dis-
closed a disclosure of the principal 's nam:, 
while 'a convenient form of discl? sur e, i:-; 
not indispensable if his identity 1s other-

' ffi · t how-wise established. It is not su e1en , e 
ever that flrn third person has knowled~f 
of f~cts and circumstances w1hich would, i 

· . · · d' 1 se the reasonablv followed by 1nquuy 1sc o 
identity of the principal; actual . kno,~le.d~e 
on his part of the principal 's ideniit:Y 18 
necessary to exonerate the agent._ Thudi;~ 
Person dealing in his own name, w1Uiout 

f • · · 1 is person-closing the name o Ins princ1pa , 
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ally bound by his contract, even tlwugh he is 
known by the 0th.er party to be an auctioneer, 
broker, or other professional agent usually 
employed in contracting as the agent of 
others" (2 C. J., pp. 816 to 821). 

N ew Jersey Cases. 

In Pederson v. Kiensel, 71 N. ,J. L. 525, the 
Supreme Court said : 

" Agency cannot be proved by the declara-
tion of the person whose agency is sought to 
be established. 1 Elliott Evid. § 252.'' 

In Brounfield v. Denton, 72 N. J. L. 235, the 
Court of Errors and Appeals in an opinion de-
livered by l\ir . Justice Garrison, held (p. 238): 

'' The trial court correctly ruled that there 
w~s no proof of Mortimer's agency, and from 
t~1s it followed of necessity, that the declara-
tions made by him were inadmissible against 
the defendant. 
. _Notabl y, the acts and declaeations of 
Mortimer were inadn1issible to prove l1is own 
agency. ( Citing cases.) 
. . Mortimer's agency not having been shown, 
lns declaratious could uot L>e proved against 
the defendant and with these declarations 
stricken out there was admittedly no case 
for the plaintiff.'' 

111 the sta tement of the facts of tl1at ease, which 
preceded the opinion, the following appears (p. 
237). 

" Incidentally, it also appeared that l\for ti-
mer as the owner of the rest of the stock in 
~he hardware company, had a direct personal 
mteres t in securing a purchaser for the de-
fendant's shares." 

. In_ Sadler v. Y oun.g, 78 N. J. L. 594, 596, Chief 
Justice G-ummere in delivering Lhe opinion of 
Court of lDrrors and Appeals sajd: . 

" Since the decision of Kean v. Davis , 
Spene. 425; S. 0. on error, 1 Za b. 683, th e 
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law has been settled in this state that an 
agent who contracts in such form as to make 
himself personally responsible cannot after-
ward, whether his principal was or was not 
known at the time of the making of the con-
tract, relieve himself from that responsi-
bility." 

In Gifford v. Landrine, 37 N. J. E. 127, Vice-
Chancellor Van J?leet considered a foreclosure 
suit where the defense was usury. A loan was 
made to a broker who, the defendant contended, 
was the agent of the complainant and attempted 
to establish tl1at fact bv the declarations of the 

" broker. The Vice-Chancellor says in his opin-
ion (p. 128): 

"No communication of any kind passed be-
tween the complainant and the defendant 
during the negotiation for the loan, nor until 
long afterwards. These are the facts, found 
in the defendants proofs, on which he relies 
to establish his defense. 

The rule is perfectly well settled, that 
the declarations of an agent, made pending 
a transaction in which he is authorized to 
represent his principal, and constituting part 
of the transaction, are, in law, to be re-
garded as the declarations of the principal; 
but to entitle them to this effect, it is plain, 
it is necessary, both as a matter of reason 
and justice, that the fact of his agency 
should first be established by competent 
evidence. The agent's unsworn declarations 
are utterly incompetent for such a purpose. 
They are, at their very best, mere hearsay. 
A proposition so rudimental needs no 
proof.'' 

In Sniith v. Delaware & Atlantic 'Telegraph 
and Telephone Company, 64 N. J. E. 770, the 
Court of Errors and Appeals reviewed a decision 
of Vice -Chancellor Reed (63 N. J. E. 93). In 
that case the plaintiff's attorney sought to bind 
the defendant by means of statements of a person 
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whom the plaintiff claimed to be the general 
manager of the defendant. The question was 
whether the statements, of the so-called general 
manager, were sufficient to establish his agency 
for the defendant company. The Court held as 
a general proposition (p. 772): 

'' !1-person cannot by his own mere as-
sertion prove that he is the agent of an-
other.'' 

There were circumstances in that case which 
the Court held were sufficient to corroborate the 
claim of agency; namely, the person who claimed 
to be the agent was found in the office of the 
defendant company acting in the capacity of 
general manager and seemed to be familiar with 
the correspondence previously directed to the 
company. The Court declined to presume that 
the person found in the general manager's office 
a.t the defendant's headquarters, under these 
circumstances, was an intruder or usurper. None 
of th · . · ese circumstances, nor any other mrcum -
stances likely to produce the sam~ result occurred 
~et':een any of the parties to the proce;dings sub 
J~dice between the time the first proposal to fur-
nish t · l ma ena s was made by the Upton Company 
and th · ' e complet10n of the transaction out of 
,vhic~ this claim arose. All of the suggestions re'." 
spectmg agency arose after this transaction ended 
and the Construction Compauy's clai1n for dam-
ages arose, and there is no proof even in the 
affidavits of Miss Upton or .Mr. Borrnell that any 
act or statement or circumstance occurred during 
that time t l1 t ld · f · · 
C a wou 111 orn1 or intimate to the 

onst t' ' ' ruc ·1011 Company, that the Upton Company 
wfas acting as agent for Stone Com1)anv instead o a . . . . .., ' 8 principal, 1n this transaction. 

rl1he ouly witnesses who assert the airency 
are like jyf t· . B o , - or 1mer 111 rou,nfield v. Denton, per-
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sons who have a direct personal interest in that 
assertion. If they are principals then the Con-
struction Company retains a sum which it would 
naturally apply toward its claim against the 
Upton Company for darnages. If the Upton 
Company is an agent, as its president and treas-
urer alone ( and only after the transaction) as-
sert, then the Construction Company must pay 
this retained money, without recourse, to the 
alleged principal and look to the Upton · Com-
pany for the full amount of its claim for dam-
ages, which if it should recover jndgment, it may 
be unable to collect. 

If an agent can, by his own a.ssedious establish 
the fact of agency so as to bind his principal, it 
would be a great injustice if, by such assertions 
he could establish such an agency for the benefit 
and advantage of an undisclosed principal and to 
the detrirnent of an innocent party who rcliecl 
upon him as principal, when tbe (self-styled) 
agent, by such assertion, benefits thereby and at 
the same time substantially in;jnres the innocent 
third party. Having held itself out as principnl 
and asserting its alleged agency only after 
the transaction is closed, and v.rhen it can finan-
cially benefit itself and prejudice its cus-
tomer thereby, it is estopped from claiming or 
obtaining a benefit therefrom. It was paid a s~m 
of money sufficient to pay for all the stone in-

volved in this suit. It chose to apply tlw.t money 
to the payment, in full, for sand and ( defe~tiv~) 
gravel, witli respect to the furnishiug of wlnch it 
does not denv that it is the principal, and leave 
the balance (retained at its own suggestion ~nd 
mutual arrangement with the con tractor), agai? st 
the sto11e, a.bout ·which there vrns no complamt, 
and afterwards claim it furnished L11c same as 
agent, and not as principal. 
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In Gifford v. Landrine, Vice-Cliaucellor Van 
Fleet refers to "the agent's unsworn declara-
tions." The question is not whether the state-
ment is sworn or unsworn, but whether it is the 
statement of the agent seeking to prove his own 
agency. In the case sub jud'ice the assertions of 
agency appear in the form of affidavits sworn to 
by the officers of the self-styled agent, but the 
proof is purely self-serving and comes from 
parties financially interested, to enable them to 
escape financial responsibility, and uuder cir-
cumstances which afforded no opportunity for 
cross examination. Upon this testimony alone, 
the question of agency is sought to he est~blished. 
\Ve believe it is inadmissible, but, if admissible, 
was not conclusive, and raised a question of fact. 

POINT III. 
!he account sued upon in this action was fully 

paid and satisfied. 

Let us, for the purposes of tl1is point, assu1ne 
that the Upton Company acted ns agent for the 
Stone Company, in so far as the stone was con-
cerned. Here are facts, and the only undisputed 
facts in the case: 

1. The Upton Company entered into an agree-
me~it to and did furnish sand and gravel, about 
wlnch there is no contention or clain1 that it 
acted as age11t for anyone. As to the furnishing 
of. sand and gravel, therefore, t]iat it acted as 
;prrncipal is not disputed. 

19 
2· It is not disputed Uiat 011 Uecernber 13, 

S 24, M~·· Vogel, Bridge , Engineer, New Jersey 
tate_ Highway Department, arrived on the 1\1:or-

gan Joh where these 1naterials were beinir used 
and d . . 0 

, con emned, as unsatisfactory, the concrete 
aggregate made therefrom, and forbid tho fur-
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ther use of the material furnished by the Upton 
1Company. On December 17, 1924, rep ·resenta-
tives of the State I-Iighway Commission again 
examined the concrete, in the presence of a repre- · 
sentative (Mr. Bonnell) of the Upton Company, 
and authorized the resumption of use of these 
materials if the Construction Company ·would mix 
the gravel with equal parts of a special size of 
crushed stone, in a certain specified manner. This 
all clearly appears from Exhibit 4 offered by 
the Upton Company (p. 46). From this it clearly 
and indubitably appears that from December 
13 to December 17, 1924, the work was suspended 
hy order of the State I-Iighway Department, and, 
as a natural consequence, some damage to the 
contractor for delay, as "vell as for the increased 
cost of crushed stone in the place of gravel, was 
bound to ensue. Although Miss Upton and Mr. 
Bonnell, on behalf of the Upton Company, anrl 
Mr. Law, on behalf of the Construction Com-
pany, disagree as to the cause of this delay and 
damage, the fact that it occurred and that the 
Construction Company had a claim for damage 
(if only for demurrage, which Miss Upton (p. 55) 
and Mr. Bonnell (p. 39) admit) (Exhibit 4, P· 
46) is not disputed. 

3. It is not disputed that at a conferen ce be-
tween Mr. Law and Mr. Bonnell held early in 
tT anuary, 1925, when the former called the lat -
ter's attention to the Construction Company's 
claim for damages on account of the rejection of 
the materials, l\1r. Bonnell suggested that, in-
stead of holding up the payment due Februar y 
15, 1925, for materials ( including those in ques-
tion) furnished during Dece1nber, J 924-, the Con-
struction Company make a pay1nent 011 account 
and retain the balance pendj~1g an adjns 1rneiii of 
that clahn. 
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4. It is also not disputed that the Construc-
tion Company adopted this suggestion and made 
a payment on F1ebrnary 16, 1925, of $4,200.00 on 
account of a bill of $5,228.81 for sand, gravel and 
stone furnished during December, 1924, leaving 
as a balance on account of the claim the sum of 
$1,028.81 (p. 32), which is the exact amount sued 
for in this action (p. 5). 

5. It is also undisputed thal the rna terials, 
and value thereof, furnished during Dece1n·bcr, 
1924, were as follows: Sand and gravel, $1,999.38; 
crushed stone, $3,229.43 (p. 31). 

6. The $4,200.00 payment of February 16, 
1927, if so applied, was sufficient to constitute 
full payment for the crushed stone a bout which 

' there was no dispute, and leave a balance of 
$970.57, about half of the account for the sand 
and stone, the quality of which was-to say the 
least-in dispute. 

~l
1
he balance was retaiued al the suggestion of 

Mr. Bonnell. Plainly, it was the n1utual under-
standing and intention that this balance was re-
tained on account of the dispute over the quality 
of the sand or gravel or both and not on account ' ' 
Ot the stone, concerning which there was no dis-
pute or objection. The balance should therefore 
l ' ' iave been charged against the sand and gravel 
and not aga inst the stone. These circumstances 
'.ieing known to both parties, and undisputed, it 
ls t l . 0 ie presumed, as a rnatter of lavv, that this 
payment was applied on account of stone which 
wa d · ' 8 a rrntted, rather than on account of sand 
and grave l, which was in dispute ( 30 Cyc. 1273). 

Suc~1. an appropriation of the $4,200.00 pay-
llt<mt if not made by the parties will by law be 
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so made in the interest of intrinsic justice and 
the equity of the case. 

2 Greenleaf, Sec. 529; 
11erhune v. Colton, 12 N. J. E. 232, 237; 
Turner v. Hill, 56 N. J. E. 293, 302. 

Payment is a valid affirmative defense under a 
general denial of an allegation of the existence 
of an unpaid book account. 

This was a question of :fact for a jur y (30 
Cyc., p. 1296). 

This, also, raised a question of fact. 

POINT IV. 

The Supreme Court erred in striking out the 
answer and in giving judgment in favor of the 
Stone Company and against the Construction 
Company. 

The Sta.tut e and Rul es on Su .mmary J udgmPnt. 

The Practice Act of 1912 provides in Section 
15: 

'' Subject to rules, any frivolous or sham 
defense to the whole or to any part of the 
complaint may be struck out; or if it app ear 
probable that the defense is frivolous or 
sham, defendant may be allowed to defend 
on terms. Defendant, after :final judgment, 
may appeal from any order made against 
him under this section. '' 

The Supreme Court rules provide: 
'' 80. When an answer is :filed in an action 

brought to recover a debt or liquidated de-
1nand arising -

( a) Upon contract express or implied, 
sealed or not sealed ' * * * the answer 
may be struck out and judgment .final may 
be entered upon motion and affidavit as here-
inafter provided unless the defendant, by 
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affidavit or other proofs, shall sho,v such 
facts as may be deemed, by the judge hear-
ing the motion, sufficient to entitle him to 
defend.'' 

It was not contended, either in the notice of 
the motion (p. 24) or on the argument, or found 
by the Supreme Court, that the answer was 
either fr ivolous or sham. It is only on such 
grounds that it could have been properly stricken 
out. 

Corpus J uris: 
'' The granting of judgment upon the 

pleadings upon motion is not looked upon 
~it h favor by the courts, and on such a mo-
tion, at an y stage of the case, the court will 
not declare a pleading defective if it can be 
s~stained by the most liberal construction, 
smce every reasonable intendment is to be 
taken in fa vor of the pleading claimed to be 
defective.'' 
. "2 . Natur e of Motion. A motion for 
Judgment upon the pleadings is in the nature 
of a den1turer. It is in substance both a 
motion and a demurrer. It is a demurrer 
for the reason that it attacks the sufficiency 
of the pleadings; and it is a motion for the 
reas~n that it is an application for an order 
for Judgment. Like a den111rrer it ad1nits 
the tr uth of all well pleaded facts in the 
plea?1ngs of the opposing party, it may be 
carn ~d ba ck and sustained against a prior 
pleading of the party making the motion, 
and the court will consider the whole record 
and give judgment for the party who, on the 
;''hole, appears entitled to it. But avern1en ts 
ll1 the pl.r,adings of the moving party are not 
~ecessanl y to be taken as true. It is wholly 
immaterial upon who1n rests the burden of 
proof." 

"b .. Defective Pleadings in General. The 
l~leadu~g must be clearly bad in order to jus-
tify .a Judgment in favor of th e other party, 
and 1£ ther e is any reasonable doubt as to its 
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sufficiency judgn1ent on the pleadings will 
not be rendered." (31 Oyc. 605, 606, 607.) 

The Decisions. 

In Eisele .cf; King v. Raphael, 90 N. J. L. 219, 
the Court of Errors and Appeals reviewed an 
order for summary judgment made by a ju stice 
of the Supreme Court. The order of the Supr eme 
Court ,Justi ce decided that the answer filed was 
frivolous and sham and that the defendant failed 
to show such facts as said justice deemed suffi-
ci~nt to entitle hi111 to defend. The Court of 
Errors and Appeals held that the finding of the 
judge must be assumed as the truth until the 
contrary appears and that sin ce it did not appea,r 
in that case, the finding must be taken as correct. 
1\ifr. Justice Bergen in delivering the opinion of 
the Court gives a history of the practice as fol-
lows (pp. 220-1): 

'' That an order striking out an answer and 
the entering of a summary judgment rest ed 
in discretion and was not the subject of a 
writ of error, prior to the Practice Act of 
1912, has been long settled in this state and 
is not open to argumen t (State Mutua l 
Building and Loan Associatio n v. vVilliams, 
78 N. J. L. 720), but it is claimed th at the 
Practice Act of 1912 has altered the rul e in 
this state. This is so to the extent of al-
lowing an appeal and a review of such au 
order. 

Section 15 of the new Practice Act 
(Panip. L. 1912, p. 380) provides tha t 's ub-
ject to rules, any frivolous or sham defence 
to the whole or any part of the complaint 
may be struck out; or if it appear prob able 
that a defence is frivolous or sham, defen 'l-
ant may be allowed to defend on term s. De-
fendant, after final judgment, may ap pe~l 
from any order made against him und er this 
section.' 
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. This section being made expressly 'sub-
Ject to rules' must be read in connection with 
rules 80 to 84, _inclusive, relating to the entry 
of summary Judgments. Rule 80 provides 
tha t 'the answer may be struck out and judg-
ment ~nal may ?e entered upon motion and 
affidavit as hereinafter provided, unless the 
defendant by affidavit or other proofs shall 
~how such _facts as may be deemed, by the 
J~dge _hearing the motion, sufficient to en-
tit le him to defend.' 

Rule 81 requires that the motion to strike 
out be made upon affidavit of 'the plaintiff 
or tha t o~ a~y other person cognizant of the 
!act s, verifying the cause of action, and stat-
ing th~ amount claimed, and his belief that 
there is no def~nce of the action.' Reading 
the rules, to which the statute is subjec t, and 
t~e statute together, a plaintiff will be en-
~it led to a su~mary j~dgment upon pre sen t-
ing an affidavit complying with rule 81 which 
should set ~ut ~ully th e facts upon which the 
cause ?f a~tion is based, unl ess th e def endant 
by affidavit or other proof shall show facts 
deem_ed by the judge hearing the motion 
sufficient to entitle him to defend. This con-
fer s upon the judge the power to determine 
the sufficiency of the facts set up by the 
defendan~ , and his conclusion that they ar e 
not su~c~ent should not be set aside unless 
the sufficiency clearly app ear s.'' 
(p . 2?3) "Striking out a sham or frivolou s 
P~~a is n?t an infringement of the rig ht of 
tna l by_ Jury: A plea of general issue, al-
t~ough it denies the entire claim of the plain-?ff, ~nd, apparently, raises a question of 
act , i~ not prot_ected for that reason again st 

a motion to strike out as sham or frivolous. 
Coykr,,ndall v. R obinson , 39 N. J. L. 98. ' ' 

& In Fidelity Mut. L if e Ins. Co. v. TVilkes-Bar re 
H. R. Co., 98 N. J. L. 507, th e Court of Er r or s 

and Appe 1 · d C · a s re vievve an order of a Supr eme 

I ourt J ust ice st riking out an answer filed by the 
<. efendant f , · 1 . · as 1 ivo ous and ent ering s111nmary 
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judgment thereon. Nir. Justice Niinturn in de-
livering the opinion of the Court said (p. 735): 

'' The notice to strike out was based upon 
the ground that the ans~er _was. sham and 
frivolous. The learned Justice 1n the Su-
preme Court, struck it out on. the ground 
that it was frivolous. In this we con-
ceive he was legally -correct, since a plead-
ing cannot under the common-la.w rules ap-
plicable thereto be posse~sed of both legal 
infirmities at the same time. At commo_n 
law a plea was considered sham when it 
was palpably or inherently _false, and from 
the plain or conceded facts 111 the_ case m!1st 
have been known to the party 1nterpo~1ng 
it to be false. Such a plea, says Chitty, 
'has always been considered a very culpable 
abuse of justice, and has often ~een censured 
and set aside with costs. 1 Chitty, Pl. 542; 
1 Tidd's Pr. 611; 2 Bouv. Law Diet. 680. 

A frivolous plea need not be false, but is 
palpably insufficient as a lega~ defense _to 
the action, and hence legally 1nsubstant~al 
or frivolous and therefore presumably in-
terposed for' the purpose of delay. 2 Bouv. 
Law Diet. 853. Under the common-law prac-
tice in New York and the Supreme qourt 
rules a plea might be condemned as either 
pa.lp~bly false ( sham) or frivolous, and could 
be struck out upon either ground, but wa.s 
never summarily dealt with upon botll 
grounds. Oakley v. Devoe, 12 Wend. 196; 1 
Burrill 's Pract. 180 ; 21 R. C. L. 452, and 
cases cited.'' 

In JJ!lilberg v. l(euthe, 98 N. J. L. 779, the 
Court of Errors and Appeals reviewed a sum-
mary judgment in favor of the plaintiff entered 
on an order made by a Supreme Court Co~-
missioncr in an ejectment suit. The notice 
stated as the ground of the motion th_at. 
the answer was sham and frivolous and dis-
closed no defense. The- order vacated the an-
swer and directed that the plaintiff recover the 
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possession of the premises. The Court of Errors 
held (p. 780) that a summary judgment was 
authorized by sections 15 and 16 of the Prac-
tice Act of 1912 '' when the answer is frivolous 
or sham, and has been stricken out, leaving the 
plaintiff's claim wholly uncontested.'' 

In delivering the opinion of the Court Mr. 
Justice Trenchard said (p. 781): 

(p. 781) "It may, however, be worth while 
to point out that the terms 'frivolous' and 
'sham' as used in section 15 do not mean 
precisely the same thing. A sham answer is 
o~e good on its face, but false in fact; a 
frivolous answer is one which on its face 
~ets up no defense, although it may be true 
1n fa·ct. A frivolous answer is always as-
sumed to be true, while a sham answer must 
be admittedly false or conclusively proved to 
be so; the character of the former is deter-
mined by mere inspection, while that · of the 
l~tte~ is usually determined by proof aliunde. 
S~e 1_n re Beam, 93 N. J. Eq. 593, and 
Fidelity M1t.tital Life Insu .ran ce Co. v. 
Wilkes-Barre, &c., Ry. Co., ante p. 507. But 
of course, neither a sham answer nor a friv-
olous answer is a legal defense to an action 
and sections 15 and 16 of the Practice Act 
?f 1912 provide a summary method of strik-
ing out such an answer and for the entry of 
summary judgment.'' 

In Muhlenbeck v. Town of West Hoboken, et al, 
2 N. J. Misc . Rep. Mr. Justice Minturn heard a 
motion to strike out an ans,ver and said ( p. 8) : 

* . * * '' I am therefore not disposed to de-
prive the defendant of the opportunity of 
substantiat~ng his contention upon a trial 
before a Jury. To warrant the court in 
striking out a plea as false or sham, it must 
be so palpably false or insufficient in law as 
to enable the court to conclude that the de-
fendant is seeking delay or trifling with the 
J_)roress of tbe la,Y. Fiddity l11s11rance C'o. 
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v. Wilkes-Barre Railroad Co., 120 Atl. Rep. 
734. 

When to decide the question it becomes 
necessary to take testimony to enable the 
court to determine the relative merits of the 
controversy, or the justice or injustice of 
the defense, the defendant's constitutional 
right to a jury trial requires that the mo-
tion to deprive him of his defense be de-
nied.'' 

There are a number of decisions sustaining an 
order striking out an answer under section 15 
of the Practice Act and Rule 80 but, ,vith the ex-
ception of E -isele & l( ing v. Raphael ( su,pra), 
they all seem to be cases where the defendant 
filed no answering affidavits, or such as failed to 
show any color of a valid defense. Some of these 
cases are: 

In Lembeclc di; Betz Eagle Brewing Co. v. 
Krau ,se, 9·4 N. J. L. 219, the Court of Errors and 
Appeals sustained a summary judgment entered 
by the Supreme Court. The opinion in that case 
delivered by Mr. Justice IZ:alisch says, in part, as 
follows (p. 294) : 

'' The plaintiff, under the Practice Act, 
gave due notice to defendant that he would 
move to strike out the answer upon the 
ground that it disclosed no legal defense to 
the action, and that he would also move for 
a summary judgment for the amount due 
plaintiff on affidavits, properly verified, 
which were annexed to the notice, and which 
set out facts which justified the circuit judge 
in finding that the defendant had no merito-
rious defense to the action. It furth er ap-
pears that the defendant made no reply to 
the moving affidarvits, and therefore, under 
the rules relative to summa .ry judgments, so 
far as the merits of the case were concerned, 
the plaintiff was entitled to judgment." 

In Dan enho wer v. Birch, 97 N. J. L. 193, 194 
the Court of Errors and Appeals sustained such 
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an order. ~rhe opinion of the Court delivered 
by Justice Trenchard, gives the follow'ing reason 
therefor ( p. 195) : 

"In the present case the motions to strike 
out the_ answers and for judgment final were 
res~ec_tively supported qy a proper affidavit 
ver1fy1ng the ca use of action stating the 
amount claimed, and that ther~ was no de-
fence. either defendant filed any affidavit 
or submitted any proofs in reply. 

In view of the uncontradicted affidavit of 
the plaintiff, it is clear that each defendant 
wa~ the owner of the stock on account of 
which he was assessed; that neither defend-
ant was a bona fide holder of the stock for 
value, and that neither 9-ef endant had taken 
an appeal from the order of the District 
Court affirming the assessment.'' 

In Schiff' v. Al ex ander, 130 Atl. 133, the Su-
preme Court sustained an order of the Circuit 
Court Judge striking· out an answer and counter-
clai_m as sham and frivolous. In that case the 
notice of motion to strike out was accon1panied 
hy affidavits or other proof as to the fact set 
forth in the complaint. Th e def rndants filed no 
an~ioering affida.vits in sit,pport of the ~oir,nter-
claim and the conclusion of the Circuit J udgc 
adopted and supported by the Supreme Cou;·t 
was: 

'' There is nothing else for the cour t to do 
but. to. as fume tha.t the facts set forth by the 
plaintiffs affidavits are true, and that th e 
defen_dants can'>!'ot show such facts as to be 
sufficien t to entitle them to defend." 

In the case of Boynton L t1lmber Cornpany v. 
E1:ans, 101 N. J. L. 120, the Court of Errors and 
Appeals reviewed a summary judgment entered 
liy one f th · · · Th ? e Jlu,bces of the Supreme Court. 

e motion was to strike out an ansvver on the 
ground that it ·was shain and fr ivolous. Galla-
ti·her a 1 ·1d· •' , , cs a )Ul 111g co11tractor, entered into n n 
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agreement with Tanner to erect a resident upon 
Tanner's lot, afterwards Gallagher sub-let the 
entire contract to Evans. Tanner paid the full 
amount of the contract price to- Gallagher, the 
only contractor with whon1 he had relation s. 
Gallagher paid Evans, but Evans did not pay 
the lumber company. The lumber company 
brought a :Mechanic's Lien suit again st its 
contractor, Evans, and against the o-,vner Tan-
ner. Tanner filed an answer contending that 
he had no legal relations with Evans and that 
since he (Tanner) performed all of his obliga-
tions with Gallagher, his contractor Evans had no 
right of action against Tanner. It was contend ed 
that these questions of fact raised by the an swer 
should be subjected to the discretion and scruti ny 
of a jury for determination. 

Mr. Justice Minturn, in delivering the opinion 
of the Court of Errors, held that there was no 
jury question involved in the case and th~t the 
answer was properly struck out, for the reason 
that-

'' Obviously the contractual relationship of 
the parties is not the matter in issue, since 
the right of the plaintiff to recover is based 
entirely upon the statutory remedy provid ed 
for the · purpose by the Mechanic's Lien Act 
(P. L. 1898, P. 538). 

Under the statutory liability created by 
the act, where the contract inter part es ~as 
not been filed, it becomes immaterial to rn-
quire whether the owner paid the contrac tor, 
and whether the contractor paid his sub-
contractors; the only inquiry being whether 
the materialman has been paid. Gardn er & 
:Meeks Co. v. N. Y. Oen. R. R. Co., 72 N. J. 
Law, 257, 62 A. 416. 

An answer, therefore, which avers fac~s 
not legally responsive to this inquiry, i~ m 
contemplation of law either sham or fri vo-
lous, and upon motion may be struck ont upon 
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either ground. Eisele & King v. Raphael 90 
N. J .. Law, 220, 101 A. 200; Fidelity, etc. 'co. 
v. Wilkes-Barre Co., 98 N. J. Law 507 120 
A. 734. '' ' ' 

This exception serves to prove the rule, and is 
particularly significant in support of our conten-
tion in the present case. 

App licability of Decision to Pr esent Case. 

T~e decision of the Supre111e Court (p. 62) is 
predicated upon the detern1ination, by that court, 
of all questions of fact against the Constru ction 
Company and the Court expressl y found 

'' tha t the sale ( of stone) was made through 
F. R. Upton, Inc., as 'sales agent' or 'bran ch 
o!fice'. of plaintiff (Stone Company) opera-
hye 1n an office building at N ew~rk and 
without physical possession of the property 
or any muniments of title thereto.'' 

The Court said: 
'' Whether defendant honestly believed it 

was buying •crushed stone frorn F. R. Upton, 
Inc:, under representations on whi ch it was 
entitled to rely for which plaintiff is ac-
countable, niay be in dispute, bu t on the pa-
pers before me there can be no doubt that 
F. R. _Ur:ton, Inc., was an agent or agency 
of pla~ntiff, and that plaintiff ·was a princi-
pa l, di~closed or undisclosed; '" * *. It 
appe~nng, therefore, that th e plaintiff is the 
pn n~1pal in the transaction and the real 
creditor, * * * judgment may be entered 
for the face of the daim on filing th e usual 
asses sn1ent of daina ges. '' 

Th~ principal, and most highly controverted, 
question of fact was, ther efore, decided by the 
Court on conflicting affidavits and on a 1notion 
for summar y judgm ent. This, we submi t , wa s 
error. 

The Supreme Court J nstice in the decision 
below refer s to the Upton Company as '' opera-
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tive in an office building in Newark, New Jersey, 
and without any physical possession of the prop-
erty or of any muniments of title thereto.'' 

The fact that the Upton Company is "opera-
tive in an office building at N·ewark, New Jerse y, 
and without any physical possession of the prop-
erty" is not significant. The gravel and sand 
which they sold to the Construction Company, as 
principal, was not kept at their offices in the 
Union Building at Newark, any more than the 
crushed stone was kept there. The United States 
Steel Co. doesn't keep its steel and pig iron in 
its general offices at 71 Broadway, New York City. 
When it takes an order for steel products they 
are shipped by some constituent separate cor-
poration direct to the purchaser. The Standard 
Oil Company does not keep any oil at 26 Broad-
way, New York City. Its orders are filled by any 
one of the number of constituent separate com-
panies who happen to have the grade or quality 
of oil and lubricant desired and who ship it 
direct to the purchaser. The Lehigh Wilkes-
Barre Coal Company does not keep its -coal at its 
offices, 143 Liberty street, New York City. It 
makes arrangements to furnish coal but the 
company has no physical possession of the vast 
quantities of coal which it sells and is paid for. 
Iliustration could be multiplied to show that the 
material business is not conducted on the basis 
of the seller keeping the supply of material in 
his office or place of business, and delivering with 
his ovvn hand the physical possession thereof to 
the purchaser. Bu,t regardless of this observa-
tion of the Court, the indubitable facts remain 
that the a.rrangements for sand, graV'el and stone 
were made hy the Upton Company in its own 
name, on its own letter-heads, and on its own 
exclusiv e initiative and it, alone, condu .cted the 
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negotiations a,nd received the pay for the mate-
rials furnished. 

The answer of Construction Company was not 
merely a general denial of the allegations of the 
complaint. In addition to the general issue 
pleaded to every allegation of the complaint, it 
set up as a second defense, an affirn1ative defense 
·which, if true, was sufficient to defeat the cause 
of action. 

The answer was neither frivolous nor sham. 
The notice of the motion to strike it out, did not 
assert, nor was it urged in support of the motion, 
that the answer was either frivolous or sham 
nor did the Supreme Court Justice so hold. It wa~ 
b~sed: as the decision indicates, upon a deter-
n'.mahon of the facts, as developed entirely out-
side the pleadings themselves, but not on all the 
facts capa ble of being developed at a trial, 
~hrough cross examination of witnesses and the 
lllspection of the originals of papers letters etc 
th ' ' ., at could be required to be produced under sub-
~oena, but_ only part of ,:vhich are merely re-
ferred to In, but not annexed to the affidavits 
Presented in support of the moti~n. I-Ience we 
have a final decision on the facts, withou ,t cross 
examination and without all the evidence. 

It is our contention that, whether or not the 
averment in the answer and affidavits presented 
on behalf of the Construction Con1pany consti-
tuted a " ' , f 1 h 11 ' · success u c a enge of those of Its ad-
vei~sary, '' they presented a good defense to the 
action which it was the constitutional riO'ht of the 
~onstr~ct ion Con1pany to have determined by a 
Jury. It ·was also the right of the Construction 
Company to cross examine the president and 
treasurer of the Upton Company and to have 
pr d d · · ' . · 0 uce 111 evidence all of the letters, bills, doc-
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uments and other evidence which, though re-
ferred to in the affidavits of those persons, were 
neither annexed to the affidavit nor submitted at 
the argument. The letter of August 5, 1924, 
referred to by Mr. Bonnell (p. 36) and by Miss 
Upton (p. 55) as being evidential of the agency of 
the Upton Company but which, in fact, proves 
the contrary, is an illustration of what the act~al 
production of the papers might show at the trial. 
In view of the highly controverted state of -facts 
before him, we think the Supreme Court Justice 
erred in not denying ( and in granting) the mo-
tion for summary judgment. 

Undisclosed Principal. 

On the argument in support of the motion, 
counsel argued his motion on the theory that 
the Stone Company was entitled to sue as an un-
disclosed principal. In support of this conten-
tion he cited the case of Bernshouse v. Abbott, ( 45 
N. J. L. 531). In that case Bernshouse bought 
from Joseph E. P. Abbott two carloads of cedar 
siding. The delivery of the lumber was accom-
panied by bills in the name of Joseph E. P. Ab-
bott. Bernshouse held three promissory notes 
against Joseph E. P. Abbott amounting to about 
the price of the lumber and tendered these notes 
in payment therefor. Joseph E. P. Abbott then 
advised Bernshouse that in disposing of the lum-
ber he had acted as the agent of another person. 
John C. Abbott ( the father of Joseph E. P. Ab-
bott) brought the suit on common counts on the 
bill of particulars. Bernshouse pleaded the gen-
eral issue and a special plea of set-off of the 
debt of the agent. Issue was joined and the case 
came to trial at which the Court overruled the 
motion for non-suit and at the conclusion of the 
trial ordered a verdict for the plaintiff without 
permitting the case to go to a jury. 

Gl 

It appeared at the trial that the lumber be-
longed to John C. Abbott but had been levied 
on by the sheriff under an execution against John 
C. Abbott and his two sons ( including Joseph E. 
P. Abbott) for a joint debt. '11he sheriff author-
ized Joseph E. P. Abbott to dispose of the lum-
ber at private sale to raise money to pay the 
execution. John C. Abbott also authorized 
Joseph E. P. to dispose of the lumber for the 
same purpose. Joseph E. P. Abbott disposed of 
the lumber to Bernshouse without disclosing his 
father and his father was not disclosed in the 
transaction until after the delivery of the lumber 
and the trouble about the set-off arose. 

The opinion of the Court of Errors and Ap-
peals delivered by Mr. Justice Depue held (p. 
540): 

'' The transaction was a sale of personal 
property by an agent who had authority to 
sell, and who sold in his own name without 
disclosing his agency, to a purchaser who 
bought in good faith, believing that the 
agent was the owner, and the inquiry is, 
~nder what circumstances such a purchaser, 
1n an action by the principal for the contract 
price, is entitled to set off a debt due him 
from the agent. 

~he son, when he negotiated the sale, had 
neither the possession of the property nor 
any muniment of title to it in himself. He 
sold. it in his own name, without any au-
thonty from his father to sell it in that way. 
. The two leading cases on the subject of the 

nght of a purchaser of personal property to 
set off a debt due to him from the agent 
thr?ugh whom the sale was made, where au 
act10n has been brought by the principal to 
recover the contract price, are Rathbone, ,Jr. 
v. Williams, reported in a note to George v. 
Claggett, 7 T. R. 359, and Baring v. Corrie, 2 
B. & 41a. 137. In Rathbone v. Williams, 
the act10n was for the value of goods sold. 

I 

I 

/II' 
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The sale was made through Rathbone, Sr. & 
Co., who were the plaintiff's factors, and 
had sold the goods in their own names as 
principals, without disclosing their agency. 
The purchaser, in an action by the principal 
for the contract price, was allowed to set off 
a debt due to him from the factors. In Bar-
ing v. Corrie, the sale was made by a broker, 
who did not disclose his principal; and the 
purchaser, in an action for goods sold, 
brought by the principal, was not allowed to 
set off a debt he had against the broker. 

The distinction between these two cases 
is explained by Abbott, C. J., in his opinion 
in Baring v. Corrie. He says: 'The distinc-
tion between a broker and a factor is not 
merely nominal, for they differ in many im-
portant particulars. A factor is a person to 
whom goods are consigned for sale * * * 
and he usually sells in his own name, without 
disclosing that of his principal. The latter, 
therefore, with a full knowledge of these cir-
cumstances, trusts him with the actual pos-
session of the goods, and gives him authority 
to sell in his own name. But the brok er 
is in a different situation. He is not trusted 
with the possession of the goods, and he 
ought not to sell in his own name. The prin-
cipal, therefore, who trusts a broker has a 
right to expect that he will not sell in his own 
name.' And, referring to the cases cited in 
which the set-off had been allowed, includ-
ing Rathbone v. Williams, the Chief Justice 
said that 'in all the cases cited, the factor 
was in actual possession of the goods, and the 
purchaser could not know whether they be-
longed to him or not and at all events, they 
know that he had a right to sell the goods.' 
In Baring v. Corrie, where the claim of set-
off was disallowed, the property sold was 
11ot in the possession of the broker who nego-
tiated the sale. It was lying in the West 
India docks, from which it could not be ob-
tained without a delivery order, counter-
signed by the plaintiffs' custom-house _cle;rk; 
and, as was said by Bailey, J., 'the plaintiffs 
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did _not trust the broker with either the 
mun1ments of their title or the possession 
of the goods, as was done both in the case of 
Rathbone v. Williams and that of George v 
Claggett.' · 

The language of A_bbott, C. J., and Bailey, 
J.! quoted from Banng v. Corrie, is quoted 
with approval by Cresswell, J., in Fish v. 
I~empton, 7 0. B. 687, 693. And the distinc-
tion between a factor havinO' the possession 
of the goods with power to

0 
sell, under the 

usages of trade, and a broker or other a()'ent 
who has not such possession has been 
a?opted as settled law in -case~ where the 
ngh t ~o set-off h_as arisen-the right to a set-
off being recognized only where the sale was 
made by a factor.'' ( Citing cases.) 

* * * * * * * * * * 
(p. 542.) 

"Mr. Chitty, with characteristic exactness 
states the J?rinciple to be that 'Where a prin~ 
cipal permits one who is not known to be an 
agent t? sell as apparent principal, and after-
wards 1_11tervenes, the buyer is entitled to be 
place~ 111 the same situation at the time of 
the disclosure of the actual principal as if the 
agent ~ad b~en the real contracting party; 
and he_ 1s _entitled to the same defence against 
the prrnc1pal, whether it be by common law 
0.r by st~tute, as he was entitled to at that 
time ngamst the agent, the apparent princi-
pal. Accordingly, if in such a case the de-
fendant has acquired a set-off against the 
agent, befo~·e the principal has interposed, 
the latter, w~ll be hound by the set-off.' 'But,' 
he adds, t_h1s doctrine does not apply where 
the age!lt 1s a mere broker, and has not the 
pos~e.ss1011 of or is not entrusted with the 
i0,ndicia of property in the goods.' . Chitt1J on 
_10nt. 306. ' 

In t~e case now before the court the son 
bad neither the possession nor the indicia of 
property. Ile was an agent with a naked 
power to sell. ~l1he judge properly denied the 
defendan_t, 's clajm to set off the· son's debt, 
mid t:lw Jndgmcnt should be nffirmed." 
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In Wysalcowslca v. The Polish-American Build-
ing and Loan Association of the City of Newark, 
96 N. J. L. 447, the Court of Errors and Appeals 
considered a case in which the plaintiff had sued 
an association for moneys deposited by her for 
her sister, the sister having drawn the money out 
and misappropriated it. In delivering the opinion 
of the Court, the Chancellor at p. 449 quotes the 
doctrine of Chitty on Contracts 306 quoted in 
Bernshouse v. Abbott (p. 542), then the ·court 
says (p. 450): 

'' The facts in the case at bar fall within 
this rule, as Josefa permitted Catherine, 
who was not known to be her agent, to de-
posit as apparent principal, with defendant 
building and loan association Josefa's money 
for stock, and now that Catherine's forgery 
and embezzlement has been disclosed after 
the association has paid Catherine, inno-
cently believing her to be Josefa, it is en-
titled to be placed in the same situation as 
if Catherine had been the depositor of her 
own money; and the association is entitled to 
the same defence against Josefa as it was en-
titled to against Catherine at the time of the 
withdrawal of the funds, namely, paymen~. 
Of course, the doctrine of estoppel in pais 
applies, but not for the reason given by the 
Supreme Court that Catherine was held out 
as agent with apparent authority.'' 

The distinction drawn in the cases discussed 
in the Bernshouse case, between Rathbone Sr. & 
Co., who sold as factors and against whom the 
set-off was allowed, and Baring, who sold as a 
broker and against whom the set-off ,vas not al· 
lowed, seems to have been based upon the fact 
that a factor "usually sells in his own name 
without disclosing that of his principal," and 
has authority from his principal "to sell in his 
own name,'' while a broker has no authority to 
"and lie ought not to sell in his own name." 
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Under the rule stated in Corpus Juris (supra), 
the Upton Company, having acted in its own 
name, holding itself out as principal, it cannot 
afterward, as against persons interested in the 
transaction, set up that it was acting as agent 
only. 

Both of these cases related to an isolated trans-
~ction of a unique or specific nature, peculiar to 
itself and to the subject of the particular trans-
action. 

In our case we have no such isolated trans-
acti~n, but one of many of the same kind, oc-
curring repeatedly over a long period of time, be-
~ween parties who claim to be generally engaged 
111 such business. 

There is no comparison between the trans-
action in question and those involved in the 
Bernshouse and Wysakowska cases. The trans-
action involved in our case occurred in the ordi-
nary course of business as one of manv trans-
action of a day's wor•lr 111 th t . t· . \., e same ransac 1011 
it s?ld sand, gravel and stone, indiscriminatelv' 
yet its claim of agency applies only to the ston~: 

If_ the Upton Company's uncorroborated con-
tent~on (the Stone Company makes no such con-
tention) of agency ,vere true, it must have acted 
as broker or factor. 

Neither the letters which constituted the agree-
ment. for sand, gravel and stone, nor any proof 
Snb~itted in support of the motion show the 
relaho h' f · ' 

c: ns ip o either broker or factor between 
th8 Upton Company and the Stone Company. 

Th 'd e i ea of agency was not suggested until 
after the transaction here involved had closed 
~nd the Construction Company had a claim for 
amages against the Upton Company, which the 

/, 

/1, 
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latter had a reason for, and :financial interest in, 
avoiding by the afterthought of agency. By this 
means the Upton Company seeks to deprive the 
Construction Company of its right of counter-
claim for damages arising out of the same trans-
action. 

In Tiff arny on Agency, (Horn hook series, 2d. 
Ed.), Sec. 97, p. 269, it is stated: 

"In suits brought by an undisclosed. prin-
cipal against T., defenses based upon pay-
ments by T. to A. must be carefully dis-
tinguished from def ens es based upon offsets 
claimed by T. against A. It would be clearly 
unfair to allow P. to recover against T., 
without allowing T. at least some of the de-
fenses which would have been available to T., 
if sued by A. It may therefore be laid down 
as a general rule that, in an action by the 
undisclosed principal, the other party to the 
contract may successfully interpose all equi-
ties or defenses which existed in his favor 
against the agent at the time when the ex-
istence of the agency was first discovered by 
T. A payment made by T. to A., or a set-
off acquired against A., at any time before 
T. has notice that A. is acting for some one 
else, is a good defense to a suit subsequently 
brought by P. '' * * * '' However, a pay-
ment made by T. to A. may be a good de-
fense, although made after T. knows there 
is some principal, and even after T. knows 
the identity of A. 's principal. The validity 
of such payment depends upon the question 
whether the agent has the authority or the 
power to collect the money due.'' ( T means 
'' Third Party,'' A means ''Agent,'' P means 
''Principal.'') 

The authority of the Upton Company to re-
ceive payments for the Stone Company is ad-
mitted by the credit shown on tbe book ae-
count attached to the complaint (p. 5). 
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"\Ve submit that, under the circumstances of 
this case, the theory of an undisclosed principal 
does not apply. 

Conclusion. 

The Construction Company had no intimation 
or knowledge that their transaction was not be-
~vveen themselves and Upton Con1pany, exclus-
ive~y, ~ntil twenty-one months after the trans-
~ctrnn _involved in this suit had concluded, when 
it received a letter 

' dated 
"Newark, N. J. 

F. R. Upton, Inc., Sales Agents 
808 Union Bldg., ' 

9 Clinton Street 
' Newark, N. J. 

Sept. 8, 1926. '' 
signed 

"F. R. Upton, Inc., 
Sales Agents 

By L. Upton, ' 
Pres." 

on what purported to be a letterhead of "Bound 
~rook Crushed Stone Co.'' printed on the iden-
~cal paper and in the identical type as the 
tl pton Company's own letterheads, stating that 

t
ie_ 8t0ne Company had a claim against it for ma-
erials NO h l · . . · sue c aim or statement was ever 

ieceived from the Stone Company. Mr. Law 
~~ys that if he had known or suspected that st company was obligated in any way to the 

one Company he would have paid the bills for 
crushed st 1 . one separate y and withheld payment ?t part of the bills for sand and gravel because 
} :~as the sand and gravel that had been de-
ec ive and had caused the loss involved. 
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This suit is brought in the nan1e of the Stone 
Company for an amount of goods sold and deliv-
ered on a book account. Demand for payment 
and a refusal thereof is alleged. A book account 
presupposes a voluntary entering into business 
relations between the parties. There was no 
proof of the book account and there was no proof 
of the making and refusal of the demand for 
payn1ent. All that the affidavits do is to create a 
clearly defined and disputed question of _fact, 
nan1ely, did the Construction Company receive a 
bid from and accept a bid of the Upon Company 
for sand, gravel and stone, or was the Upton 
Con1pany merely acting as the agents for some-
body 1 Out of the use of defective gravel fur-
nished by the Upton Con1pany, arose the c?n-
den1nation of work and the necessity for usmg 
crushed stone. It is not contended anywhere in 
the affidavits that the question of the failure of 
the gravel to comply with specifications, was one 
in which anyone was interested except the Upton 
Co1npany and the Construction Company. In 
order to make the job good the Upton Company 
undertook to furnish the stone and the Construc-
tion Company paid then1 for sand, gravel and 
stone by a check drawn to the order of _"F:,R. 

)Upton, Inc.," upon which check is a notation In 
settlement of the following items on acc. of De~-
sand, grav. and stone, $4,200.00. '' That check 18 

endorsed "Pav to the order of National Newark 
& Essex' Banking Con1pany, Newark, N. J., 867, 
F. R. Upton, Inc." 

That check was sent with nineteen separate in-
voices, sixteen of ··which were headed as follo-ws: 

'' Wilson & English Const. Co. Inc. to F. 
R. Upton, Inc., dr. h d 

Wholesale crushed stone, sand, crus 8 

d . '' slag, gravel, brick an sewer pipe. 
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These sixteen invoices are for sand and gravel. 
The remaining three invoices are printed 

'' Bound Brook Crushed Stone Co., etc., 
Sold to Wilson & English Construction Co.'' 

and cover crushed stone alone. Two of these 
three invoices are stamped across the face in the 
place of Bound Brook ·Crushed Stone Co1npany 
as follows: 

"F. R. Upton, Inc ., 
Union Bldg., 
Newark, N. J." 

just before the words 
'' Sold to Wilson & English Construction 
Company.'' 

On one the words '' Bound Brook Crushed 
Stone Company'' were stricken out in ink and 
the letters and word, '' F. R. Upton, Inc.,'' writ-
ten in ink above it. The third invoice has no 
rubber stan1p or correction at all but all of the 
nineteen were stan1ped paid by and at the office 
of F. R. Upton, Inc ., on February 16, 1925, and 
the number of the check making the payn1ent is 
written into the payment starnp. 

The arrangement covering the purchase of 
sand, gravel and crushed stone was a single and 
entire transaction between the Upton Company 
and the Construction Company, exclusively. The 
Construction Company had a right to counter-
claim damages arising out of the same transac-
tion, against the Upton Company on account 
of the bills for sand, gravel and crushed stonu 
for December. The amount retained was re -
tained at the suggestion of Mr. Bonnell, the 
treasurer of the Upton Company, for the pur-
pose of such a counter-claim subject to further 
adjustment. If the Upton Company were the 
agents for the Stone Company for the sale of 
crushed stone and the agents of somebody else 

. I 
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for the sale of sand and gravel and failed to 
disclose to the Construction Company that it 
was such agent instead of the principal as its 
bid represented it to be, then the Upton Com-
pany had no right to apply the $4,200.00 paid by 
the Construction Company for December's bills 
by paying for all of the sand and gravel which 
was the cause of the trouble, and apply the 
balance toward the payment for crushed stone, 
about which there was no dispute. If the Upton 
Company had applied this money first to the 
payment of crushed stone, which was satis-
factory, and the balance to sand and gravel, 
which was defective, and which defect occa-
sioned the withholding of the balance, then 
the application of the · money would have been 
properly made and then the Construction Com-
pany would have had a proper defense to a 
suit that might be brought for the balance (in 
the name of the undisclosed principal or other-
wise) who furnished the sand and gravel, in-
stead of being compelled to defend itself in 
a suit brought by the alleged undisclosed princi-
pal who claims to have furnished the crushed 
stone and against which claim the Construction 
Company have no counter-claim for defective 
material. 

Throughout the entire proceedings and par-
ticularly in the motion papers, the Stone Com-
pany cl.id not appear. All of the affidavits upon 
·which the motion was made and decided ·were 
confined exclusivelv to those of Mr. Bonnell , the 
treasurer, and Nii~~ Upton, the president, of tho 
Upton Company. In other words, the agent, ·who 
,ve supposed ·was the principal, -when confront ed 
with the counter-claim for damages, rushes io 
cover and claims it was only the agent in tho 
transaction and thereby seeks to obtain a judg-
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ment against the Construction Company for the 
full amount of the bill and at the same time seeks 
to escape the counter-claim set up by that com-
pany. These affidavits a.re entirely self-serving 
and attempt to prove an agency by a means that 
is not competent in a court of law. They do not -
offer any documents, or proofs except their ovn1 
statements, to prove such agency and their state-
ments are made under circumstances of such per-
sonal advan tage to be gained thereby, as to raise 
a serious question as to the admissibility, if not 
the truth, of those statements. It seems that 
the Construction Company, in a case where tho 
important fact of agency is so highly disputed 
and where there is so much collateral proof to 
support their side of the argument in the form 
of receipted bills, letters and checks, is entitled 
to a determination by a jury of the fact question 
of agency. 

The pleadings presented a square, definite 
and positive issue of fact. To the allegation 
of a book account the answer pleads a general 
denial which includes the defense of payment. 
It also denies a demand for payment. In the 
second defense it denies that the Construction 
C_ompany ever purchased any commodities of any 
kmd from, or had any business transactions 
whatever with, the Stone Company. No more 
clear and definite traverse of fact could be 
imagined than that presented by the complaint 
and answer . In addition to that ther e was an 
objection in point of law to the effect that the 
alleged book account fails to show a cause of 
action in that neither it nor the statement an-
nexed_ thereto states that any commodity or 
1~a~e:1al was furnished by the plaintiff. The 
c ecis1on of the Supreme Court .Justice who 
heard and granter!. the motion is predicated 
upon the assumption of certain facts which 
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are the very facts in dispute. For the pur-
poses of deciding this motion the Court as-
sumed in favor of the motion, but did not find 
as facts, the very questions in dispute. It as-
sumes without proof or evidence that the sale 
was made through the Upton Company, as sales 
agent or branch office of the Stone Company. 
Obviously, the Upton Company would not store 
a quantity of crushed stone in an office building 
in the heart of the city of Newark, consequently 
it did not have physical possession of this stone 
in its office. Whether it had any muniments of 
title thereto is a question of fact neither alleged 
nor proven in the record. It undertook to furnish 
the material in its own name and not as the 
agent of anyone and it received in its o-wn name 
and deposited to its ovvn credit in its own bank 
account the pay for the ston e. Evidently it guar-
anteed the accounts since it is the only party who 
has participated in any way in the litiga tion or 
furnished any proof or affidavits in the matter. 
The decision of the Justice of the Supreme Court 
admits that the question of whether the Construc-
tion Company honestly believed it ·was buying 
crushed stone from the Upton Company is in dis-
pute, but assumes that there can be no doubt that 
the Upton Company was the agent of the Stone 
Company and that the Stone Company was the 
principal, disclosed or undisclosed. Just which, 
the Court says, is immaterial for present pur-
poses. It seems to us that this is the sole 
and all-important question of fact to be de-
termined, for the s:ame reason assigned by the 
Court, namely, because the counter-claim is as-
serted against the Upton Company, and will 
be otherwise lost so far as the balance of the 
amount claimed is concerned. 

Dickens' '' Artful Dodger'' has no advantage 
over a business concern that, by its letterheads 
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and representations, offers in its own name to 
furnish materials of various kinds and when one 
of such materials becomes defective and gives 
rise to a counter-claim for damages, that com-
pany immediately dissolves itself into an aggre-
gation of agencies for the purpose of represent-
ing an undisclosed principal in th e furnishing 
of any of the several separate commodities so 
that the purchaser of such materials must pursue 
several "will of the wisps" before he finds out 
which of the undisclosed principals he was really 
doing business with. 

The Upton Company should · be required to 
prove its contentions ( since the Stone Company 
makes none) before a jury and be re quired to 
stand up to the proposition as it made it itself 
and perform the obliga t ions of the contract which 
it entered into in its own name . If there is any 
accounting to be made afterward with its alleged 
principal, that is a matter for it to take care of 
rather than for an innocent third party who has 
been duped by its assumed role of principal or 
by its failure to disclose its principal until after 
its customer has been victimized. 

We respectf ully submit that in view of the 
disputed questions of fact, the lack of valid 
proof of agency, and the foregoing decisions and 
reasons, the judgment of the Supreme Cour t 
should be set aside, with costs, that the ~ase may 
go to trial before a jury, in the usual manner. 

Respectfully submitted, 

HOBART & Iv1INARD, 
Attorneys for Defendant-Appellan t . 

GEORGE S. HOBART, 

DUANE E. MINARD, 

Of Counsel. 
(October Term, 1927.) 
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BOUND BROOK CRUSHED STONE 
COMPANY) 

Pla .intiff-Respondent, 
vs. 

YVILSON and ENGLISH CoNsTRuc-
TION COMPANY, 

Def end ant-Appellant, 
and 

F. R. UPTON, lNc., a corpora-
tion, 

Defendant-Respondent. 

On Appeal 
froni 
Supreme 
Gou.rt. 

REPLY FOR DEFENDANT-APPELLANT TO 
BRIEF FOR PLAINTI~F-RESPONDENT. 

Complete answers to the arguments contained 
in respondent's brief, are in the appellant's 
brief. 

There are, however, some statements that re-
quire comment, namely: 

l. The Title of the Sta.te of Case and Brief. 

This title is criticized as improper (p. 1). It 
is the same as the title of the case as it stood on 
the motion before the Supreme Court, and is in 
accordance with the practice where third parties 
are brought in as defendants under Section 12 
of the Practice Act. 

2. The Counter-claim. 

It is said {pp. 2, 5, 6, 7, 10, 12 and 15) that 
the counter-claim is improperly printed and re-
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ferred to in appellant's brief. As stated at page 
5 of that brief, 

'' ( The counter-claim is not involved in 
this appeal, but frequent reference thereto 
in the record makes it necessary to describe 
it here.)'' 

Reference thereto in the record and at a mun-
her of places in the appellant's brief was neces-
sary to a clear understanding of the transa ction 
involved in this action. 

Several times reference is made to the fact 
that suit on the counter-claim has been noticed 
for trial at the Somerset Circuit of the Supreme 
Court (pp. 2, 10 and 21). This case, insofar 
as the counter-claim is concerned, is at issue in 
the Somerset Circuit and na turally must be 
noticed for trial to keep it alive, pending the 
determination of this appeal and by stipulati on, 
the trial thereof is• being continued from term 
to term on the Somerset calendar unti l the de-
cision of this Court upon the presently contested 
question of the sufficiency of the pleadings. The 
danger suggested at page 5, that might result 
from the appellant winning the case in the, 
Somerset Circuit as well as this appeal, is purely . . 1mag1nary. 

A distinction is sought to be made (p. 3) by the 
respondent ( for the first time by it) between 
the sale of sand and gravel and the sale of stone. 
That the sand, gravel and stone were all in the 
same transaction and sold by the same part y, is 
the allegation of the appellant and is argued at 
length in its brief. That they were all paid for 
in the same account and by the same check is 
not disputed. 
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3. Undispu ted fac-ts. 

The respond ent's brief states as undisputed' ( or 
admitted) facts: 

that the sum claimed "still remains due and 
unpaid to the plaintiff'' (p. 4), "that defend-
ant admits the book account and the cor -
rectness of the a.mourrit di1re" (p . 6) . 

'' (1) That the stone in quest ion was 
funushed to the defendant by the plaint iff. 

( 2) That the sum of $1,028.81 remai ns 
due on account thereof from defendant t o 
plaintiff"; (p. 10) 
"that the smn remains unpaid on the ac-
count due th e plai ntiff for stone" (p . 16) 
"that this stone was ordered from and 
furnished' by the plaintiff" (p. 20). 

But these are the very questi ons of ''fact'' 
that are in dispute, they are include d among the 
'' several questions of disputed fact'' discussed 
under Point I (p. 23) of the appellan t 's br ief. 
If these ''facts'' were undisput ed or admitted 
as stated in respondent's brief there cer tain! ; 
would be no law sui t , or appeal bef ore th is court. 
They comprise th e quo.d erai demo11,,3trandu,m of 
the whole case. 

4. The "Overwhelming P roof . " 

It is said (pp. 7, 8 and 11) that the fact of 
agenc~ " is overwhelmingly established" by the 
affidavits of Miss Upto n and Mr . Bonnel l. I f the 
selfserving statements of their own ao-ency were 
admissible (which we deny ), the allegation of 
that fact by two witnesses and its denia l by 
one witness would simply rais e a question of 
fact for a jury. Tha t the '' defenda nt must have 
~mown'' and "th at defendant knew" it was deal-
mg with the agent of the stone c01npany is a 
mere 1 · co~c us10n unsupported by any evidence 
and denied by the appellan t . This argumen t 
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begs the question. I-Iere, as at pages 11 and 17 
(where the case of Eisele & ·King is discussed) 
there seems to be a confusion in the mind of 
counsel as to the functions of the Court under 
the Practice Act and the rules, on a motion to 
strike out an answer. In such a case the ques-
tion is whether the quality of the fa cts alleged 
in the answer is "sufficient to entitle him (the 
;pleader) to def end, ' ' not whether their quantum 
is sufficient to entitle him to pre va.il; the ques-
tion is whether the answer sets up fa ct s which, 
if true, constitute a defense, not on which side 
lies the weight of the evid enc e. It is the function 
of the Court to determine the sufficiency of the 
defense, not the sufficien cy of the proo f or the 
'weight of the evid ence. They are for the jury 
and not for the Court. 

5. Th e L etter to M r. Owens. 
This letter ref erred to at page 9, related to 

but one of the iten1s in dispute between the 
appellant and the Upton Compan y. The inter-
ruption of the work and the neces sit y of waiting 
for stone is fully discussed in the app ellant's 
brief, and as there stated, was due to defective 
materials furnished for the work. The ' ' In other 
words'' interpretation of counsel for resp ondent, 
is purely his own. 

6. D ef ecti v e Mat erials. 
The statement on page 10, that "th e Upton 

Company furnished sand and gravel as agreed 
and as sp ecified" is one of the disputed questions 
of fact, asserted by th e Upton Company, and 
denied by the appellant. 

7. Th e Cance lled Ch eiek. 
Counsel for respondent does not deny that the 

cancelled check, annexed as an app endix to the 
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appellant's br ief, was exhibi t ed to th e Court 
and discussed on th e argun 1ent of the motion. He 
merely stat es that ' ' to the best of our recollec -
tion'' this was not done . A s a matt er of fact 
that check, as well as severa l let ters an d cor -
rected invoices wer e exhi bite d t o the Cour t and 
discussed to a considera ble ext ent on the mot ion. 
This is the check which is descr ibed in the affi-
davit of Law at (p . 32, 1. 28, of State of Case) 
and is not disputed or deni ed. It is arg ued that 
because that check read, " On Acct . of Dec.-
sand, grav . and st one- $4,200.00," it was in-
tended as a pay ment of the it ems in the sequence 
named. ""\Vhile th is as sumpt ion could not be 
justified by a mer e accident of sequence, it is 
conclusively reb ut ted by the affidavit of Mr . La w 
showing that this check was given, by agreement 
of the part ies ( not denied) as a pa r tial settle -
ment pending the adj ustment of the disp ute over 
the sand and gr av el. Since the re ·was no dis -
pute about the qua lity of the stone, it must be 
presumed tha t the stone was pa id for in full. 
All this is explained in J\!Ir. La w 's affidavit and is 
not denied. 

8. The Def e,ctive N otice . 
Counsel errs in stat ing (p . 18) that no quest ion 

was raised on the ar gun1ent of the motio n as to 
the_ insufficiency of the notice for want of specifi-
cation of defects in the an swer . Th at deficiency 
was called to the Court' s at tent ion on the n1otion 
but was not treated in the opin ion. 

Respe ctfull y subn1itted, 
H OBART & :MINARD, 

Atto rneys for Defendant -Appellant. 
GEORGE S. HOBART , 
DUA:NE E . lvlI NARD, 

Of Coun sel. 
(October tern1, 1927.) 
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BRIEF FOR PLAINTIFF-RESPONDENT. 

Introductory. 
The State of the Case and the brief of de-

fendant-appellant are not correctly entitled. The 
plaintiff, Bound Brook Crushed Stone Com-
pany, a corporation, instituted suit against the 
defendant, Wilson & English Construction Com-
pany, a corporation, on a book aceount (pp. 4-8), 
and demanded of the defendant the balance re-
maining unpaid thereon, amounting to $1,028.81. 
The defendan t answer ed the complaint ( p. 11) 
and also issued summons against F. R. Upton, 
Inc., a corpora tion, a third par ty, and filed its 
counter-claim against it (pp. 12-14). A motion 
was made by the plaintiff to strike out the an-
swer of the defendant, Wilson & English Con-
struction Company ( p. 24), and enter sum-
mary judgment against it, and it is from the 
successful result of that motion and the order 
made pursuant to the decision of Justice Parker 
(p. 61), and the judgment entered th ereon in 
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the Supreme Court in favor of the plaint iff, 
Bound Brook Crushed Stone Company, and 
against the defendant, Wilson & English Con-
struction Company ( p. 69) that this appeal is 
taken. The name of F. R. Upton, Inc., a cor-
poration, does not appear ( and properly so) in 
the title to Justice Parker's memorandum opin-
ion, nor in the titles to the order for judg-
ment and judgment (pp. 69-70). F. R. Upton, 
Inc., is not a defendant-respondent in this ap-
peal, as shown on the titles used in the State of 
the Case and defendant's brief, and it is not in-
terested in the outcome of this appeal. A new 
and separate suit was begun against it by the 
defendant, Wilson & English Construction Co_m-
pany, by its counter-claim (pp. 12-14), which 
counter-claim is not before this court on this 
review of the order for summary judgment 
against Wilson & English Construction Com-
pany. In our opinion, the counter-claim is im-
properly printed and referred to in both the 
State of the Case and defendant's 1brief. Al-
though the counter-claim against F. R. Upton, 
Inc., has been printed in full in the State of the 
Case (pp. 12 through 14), and is frequently re-
ferred to in defendant's brief, the answer of the 
third party, F. R. Upton, Inc., thereto, has not 
been printed or ref erred to. The is~ues in the 
suit instituted by the defendant, Wilson & 
English Construction Co., against the third ~arty, 
F. R. Upton, Inc., have been noticed for trial at 
the Somerset Circuit of the Supreme Court. 
These issues, as above stated, have no bearing 
upon this appeal. All other matters relati~~ to 
the counter-claim are likewise, in our opinion, 
improperly printed in the State of the Case, 
such as "Affidavit of Merits" (p. 16), "Demand 
for Agreement" (p. 17), "Compliance with De-
mand" (p. 18), and the matters entitled "Car -
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respondence" (pp. 19 to 23). As will be herein-
after pointed out, these ma tte rs relate to the sale 
of sand and gravel by the th ird par ty, F. R. 
Upton, Inc., to defendant, Wilson & English Con-
str~ct~on Co., and not to the sale of stone by the 
plarnbff to the defendant, which alone is th e 
subject matter of this suit . As stated by Jus tice 
Parker in his opinion ( p. 61, bottom) ; '' I am not 
concerned on this motion with the ques tion 
whether defendant has a valid claim ao-ainst 
F. R. Upton, Inc. The question before ~e is 
whether the plaintiff or F. R. Upton, Inc., is the 
owner of the primary claim for the stone.'' And 
again (p. 62, 1. 25), "but on the papers before 
me, there can be no doubt tha t F. R. Upton, Inc., 
was an agent or agency of plaintiff and that the 
plaintiff was a principal disclosed o; undisclosed• 
just which, seems immaterial fo r present pur~ 
pos~s, because the cou.nter-claim is asserted only 
agat:n~t F. R. Upton, Inc ., (1/Jtd no t against the 
pla,intiff . '' We shall endeavor to point out that 
counsel for defendant, Wilson & English Con-
st~uction Company, has wandered far afield in the 
brief submitted on defendan t's behalf, both as 
to the facts and the lav,r bearing upon this case . 
We shall adhere as closely as possible to the 
onl! matters before the court on this appeal, 
which are (1) the complaint of Bound Brook 
Crushed Stone Company; (2) the answer thereto 
of defendant , Wilson & English Construc tion 
Company; and (3) the motion to strike out. 

Facts. 
Plaintiff, Bound Brook Crushed Stone Com-

pany, brought sui t agains t defendan t , vilson & 
E I' l ' ng 1s 1 Construction Company, to recover the 
sum of $1,028.81 remaining due to it on a book 
account for goods sold and delivered t o said de-
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fendant. Attached to the complaint a.re itemized 
statements setting forth the dates, quantities, 
car numbers and kind of material (machine 
broken trap rock) and the credits. There were 
three separate shipments-on December 8th, 
December 22nd and December 27, 1924, the price 
or cost of all the material sold being $3,229.43, 
on account of which $2,100.62 had been paid, 
leaving the unpaid balance of $1,028.81. It is not 
denied by the defendant, Wilson & English Con-
stitction Company, that it received the stone in 
question, nor is it denied _that the si1rm of $1,028.81 
still remains due and unpaid to the plaintiff, 
Bou ,nd Brook Cnished Stone Company, on ac-
count thereof. It is true that defendant's an-
swer denies generally the complaint and denies 
that defendant ever had any business trans-
actions, etc., with the plaintiff, but when put 
to its proof on plaintiff's motion to strike out, 
it appeared from the affidavit (p. 27) of Willi~m 
D. Law, defendant's agent or representative 
( the only affidavit filed by defendant on the mo-
tion), that the defendant admitted both the 
receipt of the material and the non-payment of 
the balance due (see affidavit of William D. Law, 
p. 31 and p. 32). At page 32 he says: '' Accord-
ingly, instead of paying $5,228.81, which ~as the 
full amount of the invoices for all material fur-
nished during December, defendant, Wilson & 
English Construction Company, paid to the ?e-
f endant, F. R. Upton, Inc., $4,200.00, covering 
sand, gravel and crushed stone, leaving a bal_ance 
of $1,028.81, which is the precise amount claimei 
as the book account of the plaintiff, Bound Broo 
Crushed Stone Company." So, as above stated, 
it appears from defendant's affidavit that the 
stone was duly purchased and received, and tl~at 
$1,028.81 of the purchase price remains unpaid. 
The sole point of the defense ·was that the defend-
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ant, ,vilson & English Construction Company, did 
not know it was dealing with Bound Brook 
Crushed Stone Company when it purchased the 
stone; that it believed it was dealing with the 
agent, F. R. Upton, Inc., as principal, and that 
it had a counter-claim ( which it has since as-
serted, as above pointed out) against the agent 
or third party, Jj..,_ R. Upton, Inc. Justice Parker, 
in deciding the agency question, said that it 
seemed immaterial, because the counter-claim was 
asserted only against the third party, F. R. 
Upton, Inc., and not against the plaintiff. This 
reasoning becomes the more potent and convinc-
ing because defendant's suit on its alleged counter-
claim for $5,054.15 (pp. 12, 13 and 14) is now 
pending in the Supreme Court, Somerset County, 
and if defendant should succeed in defeating the 
Bound Brook Crushed Stone Company's claim 
in this suit and then recover the amount of the 
alleged counter -claim against the third part, F. R. 
Upton, Inc., in the suit now pending, defendant 
would of course entirely escape payment of the 
balance due for the stone, although it admits that 
$1,028.81 remains unpaid. 

Although the foregoing facts, admissions and 
reasoning are sufficient without more to sustain 
Justice Parker's decision and the entry of the 
summary judgment against the defendant we 
submit the following brief replies to the ~ain 
points of defendant's brief. 

There are no disputed facts in this 
case for determination by a jury. 

At pnge 5 of defendant's brief, its counter-
rlaim against F. R. Upton, Inc., a third party, is 
~et. out at length, with a parenthetical note that 
it 1s not involved in this appeal but frequent 
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reference thereto makes it necessary to set it out 
at length. Our examination of defendant's brief 
leads to the conclusion that the entire argument 
is based upon the counter-claim and that, to all 
intents and purposes, defendant's counsel treats 
the counter-claim as though made against the 
plain t iff. We submit that this counter-claim is 
improperly set forth in defendant's brief. 

At page 7 of the brief appears the notice of 
motion to strike out and the supporting affidavit 
attached thereto, which ends at page 8, la st para-
graph; in reply to that affidavit the defendan t, by 
it s agent, William D. Law, made a counter-affi-
davit (pp. 18-23, top of the brief); and in reply 
to Law's affidavit, Lawrence C. Bonnell and 
Lucy Upt ,on, on behalf of the plaintiff, made the 
affidavits which are set forth in the brief at 
page 8 (last paragraph) through 17. The neces-
sity for printing all of these affidavits in the brief 
does not appear inasmuch as they are set forth in 
full in the State of the Case at pages 25 through 
60. 

In answering defendant's argument under this 
heading as to the book account (p. 23 of the 
brief), it is sufficient to say, as abov e pointed 
out, that defendant admits the book account and 
the correctness of the amount due. 

On the question of agency (pp. 23-34, top, of 
the brief), we find defendant immediately re-
verting to its counter-claim against the third 
part F. R. Upton, Inc. From page 24, top, of 
the brief, we quote the following: '' The Upton 
Company's bid of September 19, 1924, to fu,rnish 
sand and gravel, etc.'' The furnishing of sand 
and gravel to defendant by a third part y has 
nothing to do with the sale in December, 1924, 
of machine broken trap rock to the defendant 

by the plaintiff. In the affidavit of William D. 
Law (the only affidavit made on defendant's be-
half ), he also rever ts t o the counter -claim against 
the third par t , F . R. Up ton, In c., and states as 
follows (p . 22, bottom, and p. 23, top) : '' The Con-
struct ion Compan y has a good and valid defense 
to the above entitled suit on the grounds set 
forth in the answer and co'un.ter-claim serv ed anJ 
filed here in on October 25, 1926. '' Again we are 
irres istibly draw n to the conclusion that unless 
defendant can in some unaccountable manner 
work in its counter -claim against the thi rd party, 
F. R. Upton, Inc., as a part of its defense to the 
suit brought by the plaintiff herein, Bound 
Brook Crushed Stone Company, it has no val id 
defense to th is action. 

But, in further answer to defendant's argu-
ment as to the agency of the third party, F. R. 
Upton, Inc., it is overwhelmingly established by 
the Upton affidavit of November 3, 1926 (p . 25), 
the Bonnell affidavit of Decembe r 22, 1926, (p . 
34), the Up ton affidavit of Decem ber 27 1926 

' (p. 51), the Upton affidavit of Apri l 22, 1927 
(p. 56), and the exhibits at tached, that, in the 
matter of the sale of the stone by the plaintiff 
to the defendant, F. R. Up ton, Inc., ,vas acting 
as agent, and defendant knew that it was so 
acting as agent. If all of the statements in the 
affidavits are disregarded there still rema in the 
exhibits, documents received by the defendant 
consisting of bills or invoices (Ex. I, p . 43), 
letterheads ( Ex. 2, p . 44), bills of lading ( Ex . 6, 
p. 50), fr om which defendant mus t have known 
that it ,vas deal ing ,vith plaintiff, Bound Brook 
O~·ushed Stone Company, as prin cipal, and not 
:nth F. R. Upton, Inc., the agent. In addition, 
it appears from Ex. 3 (p. 45) that defendant in 
July, 1925, wrote directly to plaintiff, Bound 
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Brook Crushed Stone Company, enclosing cor-
respondence ( copies of which are set forth at 
pp. 57 -60) relating to the shipping of stone 
from Bound Brook to Morgan, N. J. The Bon-
nell (p. 34) and Upton (p. 51 and p. 56) affi-
davits filed in reply to Law's affidavit (p. 27) 
on defendant's behalf, set forth that the defend-
ant received regular statements of its account 
with Bound Brook Crushed Stone Company on 
the Stone Company's letterhead, and that at 
least twelve letters were written by · Bound 
Brook Crushed Stone Company to the defendant 
during the period from June, 1924, to September, 
1926 (Bonnell affidavit, p. 36, bottom, and p. 37, 
top; Upton affidavit, p. 52). In his affidavit, de-
fendant's witness, Law, admits (p. 31, 11. 1-10) 
that the crushed stone which the defendant pur-
chased was billed on the billheads of Bound 
Brook Crushed Stone Company, but says that 
these bills or invoices were corrected by rubber 
stamp to read "V7

• R. Upton, Inc., Union Build-
ing, Newark, N. J." A glance at the biUhead 
in question, Ex. 1 (p. 43), will show at one~ how 
incorrect and misleading Lavv 's statement 1s. A 
rubber stamp was used to correct the name 
'' F. R. Upton'' on the left of the billhead under 
the heading "Branch Office," to "F. R. Upton, 
Inc.," a change made necessary by Mr. Upton's 
death several years ago. r:rhe billhead, thus 
stamped, emphasized the fact that F. R. Upton, 
Inc., is a branch office of the plaintiff, Bound 
Brook Crushed Stone Company (Upton affidavit, 
p. 51, 11. 22-37). In view of the dealings be-
tween plaintiff and defendant, it conclusively ap-
pears that F. R. Upton, Inc., was acting as agent 
for plaintiff, Bound Brook Crushed Stone_ Com-
pany, and that defendant knew it was act~n~ ~s 
such agent. A further illuminating exh1b1t 18 

attached to the Bonnell affidavit (see Ex. 4, P· 46). 
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This exhibit consists of a letter written by the 
defendant, Wilson & English Construction Com-
pany to A. E. Owen, Chief Engineer, Central 
Railroad Company of N. J., in which the defend-
1:lnt asks the railroad company to make it an 
allowance of $1,154.00, the demurrage charges 
against it, which charges arose in December, 
1924, during the progress of the work at Morgan, 
N. J. In this letter defendant writes (p. 47, I. 
30) : '' ,v e immediately ordered crushed stone 
and stopped shipments of sand and gravel, etc.'' 
And again, at p. 48, I. 12: '' There is no ques-
tion but that the delay on account of the con-
dition of the gravel and the waiting for the stone 
caused the great amount of demurrage that ac-
cumulated after these dates, and we feel sure that 
when you consider these facts as we have stated 
you will allow us th ,is item of $1,154.00, etc." In 
other vvords, had the defendant succeeded in its 
efforts with the Central Railroad Company and 
received the allowance for demurrage which it 
sought, it doubt less then would have paid the 
amount remaining due to plaintiff on this claim. 
Having failed to make this settlement with the 
railroad company, it now seeks to save itself 
by holding out the balance due plaintiff, the 
Stone Company, and by instituting, through its 
counter-claim, a suit for more than $5,000.00 
d:,mages against a third party, the agent, F. R. 
l pion, Inc . As stated by defendant in the letter 
above ref erred to, the stone \Vas ordered un-
expectedly and hurriedly (p. 47, 1. 30), because a 
representa6ve of the State Highway Commission 
(p. 46, 11. 26 through 33) found the sand and 
gr~vel which ,vere being used in the work un-
satisfac tory. It is indeed a curious defense to 
the Stone Company's claim for the price of the 
stone then ordered by defendant, for it to say 
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that it has a counter-claim against a third party, 
which furnished th e alleged defective sand and 
gravel : t o cure which defec t the stone was pur-
chased. The suit on defendant's counter -claim 
against F. R. Upton, Inc., is pending in the 
Supreme Court, Somerset County Cir cuit. If 
there is any merit in the count er-claim , the third 
party, F. R. Upton, Inc. , stands read y and able 
to respond, but it has vigorousl y contested the 
alleged counter-claim, and these issue s now await 
trial. 

The record raises no dispute as to the following 
facts: (1) That the stone in question was fur-
nished to the defendan t by the plaintiff; (2) That 
the sum of $1,028.81 remains due on account 
thereof from defendant to plainti ff; (3) That 
defendant asserts no counter-claim, set -off or 
valid defense against the plaintiff; ( 4) That 
the defendan t does assert a counter- claim against 
a third part y, F. R. Upton, In c. 

Und er the heading "Th e Counte r -claim for 
Damages" (pp. 34-36 of the bri ef) defendant 
again r efers to the counter-claim against the 
third party, F. R. Upton, Inc. , which has no 
bearing on the case at issue. Suffice it to say 
that from the Bonnell and Upton affidavits, filed 
in reply to defendant's affidavit mad e by William 
D. Law, it appears that the Upton Company 
furnished sand and gra vel as agre ed and as 
specifi ed, and that if the defendan t sustained 
loss es on the work at Morgan, N. J., such losses 
were du e to its own fault. These dispu ted ques-
tions of fact form th e basis of the counter-claim 
again st the Up ton Compan y, and ar e awaiting 
trial, as above stated. 

We have comment ed on th e billheads or notices 
sent by plainti ff to defend an t, and again call 
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attenti on t o Ex. 1 (p. 43). Def endan t admit s 
that these invoices wer e r eceived (Law affidavit, 
p. 31, 11. 1-10). The bills of lading (Ex. 6, p. 50 ) 
speak for th emsel ves. E very shipmen t of sto ne 
was accompanied by a bill of la ding simila r to 
Ex. 6, in the name of Bound Br ook Crushed 
Stone Compan y (Bonnell affidavit, p . 40, 11. 11-
13). 

There is abundant proof that, in the 
sale of stone, F. R. Upton, Inc., was act-
ing as the agent of the plaintiff, Bound 
Brook Crushed Stone Company. 

The fact s and exhibi t s above mentioned and 
referred to fully substant ia te the for egoing 
statement . The proof s ar e so overwhelming that 
the court below migh t have decided , on plaintiff's 
motion to str ike out, tha t the agency of the 
Upton Company and defendant's kno wledge of it, 
had been so clear ly est abli shed that these matters 
were no longer jur y quest ions . The cour t, how-
ever, took a diff er ent vi ew, and say s (p . 62, 11. 
~1 to _32) : '' Wh ether defendant honestly be-
lieved it was buy ing stone from F. R. Upt on, Inc., 
under repres entations on which it was entitled to 
rely and for which plaint iff is account able may 
be in dispute, but on the papers before me,' there 
can be no doubt th at F . R. Upto n, Inc ., was an 
n_gent or agency of plaint iff, and that the plain -
tiff_ was a princ ipa l disclosed or und isclosed ; just 
which, seems immaterial for present purposes, 
because the counte r -claim is asserted only against 
F. ~ - Upton, Inc ., an d not against the plaintiff . " 
Wlule \Ve ar e m1tfre ly in accord with the cour t 's 
finding, in rep ly t o defendant's brief on this 
point we quote a few of the autho r it ies touching 
upo? the rights of an undisclose d pr incipal 
agamst third part ies. The author ities quoted in 
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defendant's brief hold that '' an agent who con-
tracts in such form as to make himself personall y 
responsible cannot afterward, whether his prin-
cipal was or was not known at the time of the 
making of the contract, relieve himself of tha t 
responsibility.'' So we are again confronted with 
defendant's counter-claim against the Upton 
Company, and we repeat that the Upton Com-
pany is not seeking to avoid or relieve itself of 
responsibility, but that it has filed its answer 
to the counter-claim, and the issues thereby 
raised are awaiting trial, as above stated. We 
wish to emphasize the fact that the authori ties 
quoted in defendant's brief, relate to the li-
ability of an agent to a third party with whom he 
has dealt ·without disclosing his agency and not 
to the rights of the undisclosed principal against 
the third par ty. 

In the case of B ernhou,se v. Abbott, 45 N. J. L. 
532, this court has laid down the rule that '' A 
purchaser from an agent having authority to sell, 
and selling in his own name without disclo sing his 
principal, is not entitled, in an action by the 
principal for the contract price, to set off a debt 
due to him from the agent, where the agent had 
neither the possession nor the indi cia of prop-
erty in himself." 

In this case it appears that the third party, 
the agent, F. R. Upton, Inc., maintains only a 
business office in Newark, New Jersey , and that 
the stone in question was shipped to the de-
fendant by the plaintiff, Bound Brook Crushed 
Stone Company, from its quarries at Bound 
Brook, New Jersey. 

Rom e v. Nicholson, 8 Abb. Prac. (N. S.) 
343: (N. Y. ). 

"One who buys goods from an age?t _can-
not defend, in an action by the true principal, 
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on the ground that he boug ht the goods on 
the faith of false representations by the 
age~t that his prin cipal was a third party, 
against whom the defendant claims a set-
off. '' 

Taintor v. P rendergast , 3 Hill. 72, 38 Am. 
Dec. 618. 

'' The principal ma y sue in his own name 
though the business was conducted by a~ 
agent and the agency was not disclosed.'' 

Culver v. B igelow, 43 Vt. 249: 
. "Where a party by simple contrac t deals 

with an age nt, who docs not disclose the fact 
of his agency, he may be mad e liable in a 
suit in the name of the principal to the same 
extent as _if the agen t had been principal 
and the suit had been brought in his name." 

Edwards v. Golding, 20 Vt. 30: 
'' vVhere, in an action to recover the price 

of property sold, it appears that it ·was 
tho property of plaintiff and that the person 
who made the sale acted mere ly as his 
agen t , the pla intiff may rnaintain the action, 
though the agent did not at the time disclose 
his agency, and the defendant supposed the 
prope rty belonged to the agent.'' 

Oelrichs v. F ord , 21 Md. 489: 
'~ The right of a principal to maintain an 

action on a written contract made by his 
agent in his own name, ·without disc losing 
th0 n~me of the pr innipal, although formerly 
sometimes quest ioned, is now well set tle d.'' 

No el Const . Co. v . .Atlas P ort land Cernent 
Co., 63 A. 384, 103 ~ifd. 209: 

"'\¥"here a contrac t for the purchase of 
cement was made by certain individuals on 
behalf of plaintiff corporation, acting as 
mere ag~nts for the corporation, the la t ter 
was enbtled to sue for brea ch thereof, 
thoug}1 U1e seller was without knowledg e of 
such age ncy ." 
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Wiehle v. Saffold, 58 N. Y. S. 298, 27 
Misc. Rep. 562 : 

'' An undisclosed principal may sue on a 
contract entered into by his agent, although 
the person contracting suppo~ed h,~ was deal-
ing with the agent as principal. 

Bertoli v. Smith, 38 A. 76, 69 Vt. 425: 
"One who purchases from an agent th~t 

has neither possession of the goods _nor mum-
ments of title, cannot defend an action by the 
undisclosed principal for the price by sho:w-
ing that he credited the goods on a claim 
ag ~1inst the agent, supposing that he was 
the owner.'' 

Navarre Hotel cf; Importation Co. v. 
American Appraisal Co., 142 N. Y. S. 89: 

'' A principal may sue upon a contract 1;1ot 
under seal made by his agent with a thi~·d 
person, although the agency was not ?,1s-
closed at the time the contract was made. 

J{ilpatriclc v. A1nerica West Africa Trad-
ing Co., 110 N. Y. S. 381: 

'' An undisclosed principal in a contract 
for sale of personalty may enforce the same 
against the buyer, irrespective of whet!1er 
or not the buyer knew that the ostensible 
seller was or was not an agent.'' 

Ballard v. Friedeberg, 164 N. Y. S. 912: 
'' Sale by agent of undisclosed principaJ 

gives principal authority to sue, although 
h . " agent sold property as 1s own. 

Malles v. Morring, 92 So. 470 (Ala.): 
'' Except in the case of executory con-· 

tracts involving personal trust an~ co~!-
d_ence, where_ an age?-t on behalf of his pn h 
c1pal enters into a s1_mple co~trac~ as thoug _ 
made for himself without d1sclos1ng the ex 

' t · res istence of the principal, the contrac inu 
to the benefit of the principal who may sue 
thereon as the real party in interest.'' 
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Fernandina Shipbit ,ild-ing cf; Dry Doclc Co. 
v. Peters, 283 F. 621: 

"Where an agent on behalf of his prin-
cipa l enters into a contract as if made for 
himse lf and the existence of the principal 
is not disclosed, such contract inures to the 
benefit of the principal, who may appear and 
hold the other party to the contract made 
by the agent." 

'l1be cases cited in defendant's brief tend to 
show that a principal cannot be held upon the 
mere unsupported testimony of the agent, and 
that, where it is sougl1t to hold one as principal, 
it is necessary first to establish the fact of 
agency; th is, the court says in Pederson v. J{ien-
sel, 71 N. J. L., 525, cannot be done by the dec-
larations of the person whose agency is sought 
to be estab lished. 

The balance due plaintiff has not been 
paid and satisfied. 

'.11he argument under Point III of defendant's 
brief (p. 45 of the brief) reverts imniediately Lo 
the counter -claim against the third party. Para. 
graphs 1, 2, 3, 4, 5 and 6 (pp. 45-47 of the brief) 
relate largely, if not entirely, to facts which con-
cern the counter-claim only. There l1as been at-
tached to defendant's brief (improperly, we 
think) a photostatic copy of a check for $4,-
200.00 giveu by tlrn defendant to the third party, 
F. R. Upton, Inc. '11his check was not attached 
to any of the papers at the time of the motion 
to strike out, nor was it offered in evidence, or, 
to the best of our recollection, referred to in the 
argument at that time. We therefore believe ' . ' that it lrns heeu improperly attached by the de-
f:ndant to his brief on this appeal. An examina-
tion of the check discloses on the left -hand side 
under the heading, '' In settlement of the follow -
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ing it ems,' ' th e word s, ' ' On acct. of Dec.- sand, 
grav. and stone-$4,200.00." It seems to us 
obvious from the check itself, that it. was given 
in paym ent of the three commodi ties named in 
the order nam ed, and ina smuch as defendant ad-
mits that $1,028.81 remains due and unpaid , it, 
by impl icat ion gath er ed from the above -quoted 
word s written by it on the check, also admits 
that thi s sum re mains unp aid on the account 
du e th e plain tiff for stone. The defendan t had 
the right, if it so desired, to direct the application 
of the $4,200.00 pa yment. It did so dir ect as in-
dicated by the word s above quote d. Defendant's 
counsel indulges in presumption s (p. 47, four th 
paragrap h of the bri ef ) in an effor t to sustain 
the argumen t on thi s p oint ; plai nt iff 's contention 
that its account is unpaid is based upon facts 
and th e admis sions of the defendant. 

POINT IV. 

Under Poin t IV of defendan t' s brief (p. 48) 
counsel for defendan t cit es the section of the 
Practice Act an d Rule 80 of the Su pre me Court 
Rules pertaining to mo tion s to strik e out and the 
entry of summ ary judgment, and many decisions 
are cited and referred to r elat ing there to. It 
is not clear to us whether or not defendant 's 
couns el is urgin g that plainti ff 's not ice of mo-
tion to st rike out was defective, alt hough he 
seems to make this contention at page 59, second 
par ag r aph, of the bri ef. Defendant 's br ief does 
not re f er to Rule 26 of the Pr acti ce Act of 1912 
(P. L. 1912, p. 389; Supr eme Court Rules No. 
40) '' An y pleading ma y be st ru ck out on mo-
tion on the gr ound that it di scloses no cause of 
action, def ens e or counter-claim respectively.' ' 
Plain t iff's noti ce of mot ion to st rik e out was 
ba sed upon the Upt on affidav it att ached there to 
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(p. 25) , which was served on defendan t with 
the notice. As requi r ed by Sections 57 and 58 
(P. L. 1912, p . 394 ; Supr eme Cour t Rules Nos. 
80 and 81), the affiant duly , ver ified th e cause of 
action, stat ed the am oun t claimed, and her 
belief that there was no defense to the acti on. 
The burden ·was the n pu t on defen dant t o show 
by affidavit such facts as would ent itle it to de-
fend, which, in the opini on of the cour t hearin g 
tho motion, it failed to do. 

T In the case of E isele cf; K ing v. R aphael) 90 
N. ,J. L . 219, this cour t held ( p. 221, 1. 8, etc .) as 
follows: 

. ' ' Re_ading the r ules, to which the statute 
1~ ~ub_Ject , and . the sta tute togeth er, a plain -
tiff will be e1;1htled to a summary judgm ent 
upon pr esenting an affidavit complyi ng with 
rule 81, which should set out fu lly the fact s 
upon which the cause of action is based un -
less the defenclaut by affidavi t or ~ther 
proo! shall show acts deemed by the judge 
hearing the motion sufficient t o entit le him 
to defend . This confe r s upon the judge th e 
pov,,er to determi ne the sufficiency of th e 
facts set up by the defendan t and his con-
clusion that they are not suffici~nt should not 
be set aside unless the sufficiency clear ly ap -
pear s.'' . 

J ustice Parker's conclu sions that the fa cts set 
up by defendant in it s affidavit are not sufficient 
to entitle it to def end, shou ld not be set aside. 
We have exam ined the cases cited in defend an t 's 
brief and submit that all of the f ollowing cas es 
support the action t aken by the court in striking 
out the answ er and ord eri ng summar y juclg-
ment. In all of these cases such action on the 
part of the lovirer cour t was sus tained on appea l : 

Fidelity lVliit ual L if e I nsiwance Co. v. 
TVilkes-B arre cf; H . R. Co., 98 N. J . L. 507; 

lVI.ilberg v. K euth e) 98 N . • J. L . 779; 
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Lembeck .JJ; Betz Eagle Brew ing Co. v. 
K rau.ss, 94 N. J. L. 219; 

Danenhower v. Birch, 97 N. J. L. 193; 
Schiff v. Alexander, 130 A tl. Rep. 133; 
Boynton Lumb er Co. v. Evans, 101 N. J. 

L. 120. 

But, fur thermore, no question having been 
raised by the defendant when the motion was 
argued before Justice Parker as to any irreg u-
larities or omissions in the moving papers, or 
in the reasons urged for striking out the an swer, 
these matters cannot now be argued before this 
court on appeal and considered by it. 

Questions not raised in the lower court 
will not be considered on appeal. 

Ru .ggles v. Ocearn Accident, &c. Corp., 89 
N. J. L. 180; 

Shaw v. B ender, 90 N. J. L. 147. 

The Practice Act of 1912 (P. L. 1912, P· 
377) and rules in pursuance ther eof have 
made no change in the fundam~n ta l rule s for 
review of actions at law, as 111 error, tha t 
there must be some ruling adverse to ap-
pellant and challenged below. 

Webster v. Board, 86 N. J. L. 256; 
Nygr en v. Board, 86 N. J. L. 364. 
The Court of Errors and Appeals in re-

viewing the judgmen t of the S?prem e Court 
will not, as a general rule, consider any ques-
tion not set up or argued in the court be-
low. 

Donah ite v. Campbell, 98 N. J. L. 755; 
See also Stat e v·. Shupe, 97 Atl. Rep. 271. 
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Conclusion. 

The defendant assigned four grounds of ap-
peal ( pp . 1 and 2). These four grounds of 
appeal, in our opinion, resolve the ms elves into 
only one, and ar e all included in the first, to wit : 
that the court erred in granting the motion to 
strike out the answer . We respectfully submit 
that the defendant has not susta ined its con -
tentions, and that the decision of Jus tice Park er 
in the Supre111e Court, the order for sun1n1ary 
judgment and the judgm ent entered against the 
defendant in favo r of the pla in tiff should be 
affirmed. 

In fairness to plaintiff, Bound Br ook Crushed 
Stone Company, and th e third party so of ten 
mentioned in defendant's br ief, F. R. Up t on, 
Inc., we deem it ne cessary, bef ore closing, to 
refer to cer tain stateinents and comments con -
tained in defen dant's · br ief. Thes e stateme nts 
seem to us entirely unnecessary and of no 
argum entative value to the defendant, their 
?11rpose apparently being to create an 
improper atmosphere against the plain ti ff and 
the third par ty. vVe quote f rom page 32 of 
the brief , last sentence - '' By this ma neuver the 
Upton Company sough t to jockey the Construc -
tion Company out of the position of having a 
good defense, etc . ''; page 33 of the brie f, las t 
paragraph -"Th e conduc t of the Upton Com-
pany in th e appl ication of th is money man ifests 
a total disregard of its duty to pr incipa l a11d 
principles, etc . ''; page 72 last pa n1.£?.Taph-
"D' ' u ickens' 'Artful Dodger' has no advantage 
over a business concern that, etc.' '; page 73, 
second paragraph, las t claus e-'' An innocen t 
third party ,vho has been duped by its assumed 
role of principal or by its failure to disclose its 
principal nn til after its custo mer has been vie-
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timized.'' These are some of the statements in 
defendant's brief which, on behalf of plaintiff, 
we criticize and resent. The defendant seems 
never to weary of pointing the finger of accusa-
tion at the third party, F. R. Upton, Inc. Its 
protestations have been so loud and oft repeated 
that \\'e r eto rt in words similar to those of the 
Bard of Avon '' Methinks the gentleman protest-
eth too much.'' 

More than twenty years ago Mr. F. R . . Upton 
established an agency in the City of Newark, 
N. J., for certain stone companies, and from the 
beginning represented Bound Brook Crushed 
Stone Company. After Mr. Upton's death sev-
eral years ago, the agency was incorporated 
under the name of F. R. Upton, Inc., and con-
tinued business at the same place in the City of 
Ne,,rark. The fact that F. R . Upton, Inc., is an 
agent or agency of the Bound Broo k Crushed 
Stone Company has been generally known far 
and wide throughout the trade for many years, 
and several million tons of stone have been sold 
by it for plaintiff, Bound Brook Crushed Stone 
Company. This statement is made in reply to 
the "artful dodger" and other statements above 
ref erred to in defendant's brief. 

But, to return to the facts in t11is case and 
to restate them briefly. We find that in Decem-
ber, 1924, the defendant, Wilson & Engli sh Con-
struction Company found itself unexp ectedly in 
need of crushed stone f or the work under its 
contract at Morgan, N. J. It is admitted that 
this stone was ordered from and fur nished by 
the plaintiff, and that the sum of $1,028.81 re-
mains unpaid on account of the purchase price. 
No counter-clain1 off set or meritorious defense 
has been interpo~ed by defendan t to plaintiff's 
claim. Defendant has, how ever, filed a counter-
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e]aim against a third party, F. R. Upton, In c., 
and the issues on this counter -claim are awaitino · 

• b 
trial in the Supreme Court. Under such facts 
and circumstances the plaintiff was clearly en-
titled to a summary judgment against the de-
fendant. 

We respectfully submit that the decisio n of 
Justice Parker in the Supreme Court, the order 
for judgment, and judgment in favor of plain -
tiff against defendant should be in all respects 
affirmed. 

Res pectfully submitted, 

HARRISON & ROCHE, 
At to rneys for Plaintiff-R espondent . 

AUGUSTE ROCHE, JR., 
Of Counse l. 

(October Term, 1927.) 






