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Notice and Grounds of Appeal.

New Fersey Supreme Court

SOMERSET COUNTY.

(Filed May 17, 1927.)

BouND BroOOK CRUSHED STONE
CoMPANY, a corporation,
Plaintiff,

VS.

Wison & Encrisa Construc- / Action at Law.
TION COMPANY, INcC., a corpo-
‘ation, and F. R. UptoN, INC.,
a corporation,
Defendants.

m

LO:
HARRISON AND ROCHE,
Attorneys for Plaintiff.

Gentlemen:

PLEASE TAKR NoTICE that the defendant Wilson
& English Construction Company appeals to the
‘; ourt of Errors and Appeals from the whole of the
Judgment entered for the plaintiff in this cause on

May 7th, 1927, on the following grounds:

T S . .
. [. The Supreme Court erred in granting the mo-
tion of the plaintiff to strike out the answer of the

defendant Wilson & English Construction Com-
pany,
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Notice and Grounds of Appeal.

dd o

the plaintiff’s motion to strike out the answer of
the defendant Wilson & English Construction

9. The Supreme Court erred in refusing to deny

Company.

3. The Supreme Court erred in directing entry
of judgment for the face of the claim of the plain-
tiff.

4. The Supreme Court erred in giving final
judgment for the plaintiff.

Dated May 16, 1927.

HOBART & MINARD,
Attorneys for defendant Wilson &
English Construction Company.

—_—

Service of the annexed Notice and Grounds of

Appeal is acknowledged this 16th
1927.
HARRISON & ROCHE,

Attorneys for plaintiff, Bound Broo
Crushed Stone Co.

day of May,

k

Summons and Complaint.
(Served October 5, 1926. Filed October 8, 1926.)

STATE OF NEW JERSEY :

m ; 7 ; a2 ; ; :
I'o Wilson & English Construction Co., Inc., a cor-
poration.: '

You ArRE SUMMONED to answer the an-

: nexed complaint of Bound Brook Crushed

L. 8. Stone Company, a corporation, in an

action at law in the New Jersey Su-

preme Court. And take notice t:h:lt un-

lfxs you file your answer to said complaint with the

Clerk of the New Jersey Supreme Court, at Trén-

t(n wit.hin twenty days after service up,on you of

ﬂns writ and the annexed complaint, the plouintiﬂ;'

may proceed in the suit and judgment may be en-
tered against you. g |

: W ;TNESS, WiLLiaMm 8. GuMMERE, Chief Justice of
({ml New Jersey Supreme Court, at Trenton, this
30th day of September, 1926.

EDWARD J. KELLEHER,
Clerk.

HARRISON & RocHE,
Attorneys.
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Summons and Complaint. 'j Summons and Complaint.

NEW JERSEY SUPREME COURT, Statement

SoMERSET COUNTY. Bound Brook, N. J.,

September 20, 1924 10
Bounp BROOK CRUSHED STONE i
COMPANY, a corporation, Wilson & English Construction Co., Inc.,
Plaintiff, Box 131,
South Amboy, N. J.
Action at Law.

V8. \ s =2 = ‘
Complaint. To BOUND BROOK CRUSHED STONE CO., Dr.

WiLsoN & EnNcLisH CONSTRUC-
TioN Co., INC., a corporation,
Defendant.

MACHINE BROKEN TrAP ROCK

SOfﬂce, No. 5

Long Distance Telephone: X
zResxdence, No. 299-M

Bound Brook Crushed Stone Company, a corpo- = LAt
. . . 1 €D. asn on
> 3 € | R} N 1 g i =
ration of the State of New Jersey, having its prin Bl M B S s
cipal office in the Borough of Bound Brook, Somer- B [ do 2278.50 Balance
set County, New Jersey, says that: e do 541.95 due, 1028.81

1. It sues for the amount of goods sold and de ‘ $39229.43 $3229.43
livered to the defendant on a book account, a true ' 571
copy of which is hereto annexed and made a part
hereof, and on which there is due plaintiff the sum
of $1,028.81. Plaintiff has made demand upon de-
fendant for the payment of said sum of $1,028.81,
but defendant has failed, neglected and refused to
pay the same.

Judgment will be claimed for the aforesaid sum
of $1,028.81.

$1028.81

HARRISON & ROCHE,
Attorneys of Plaintiff.




Swmmons and Complaint.

Branch Office
SRR RO NSING!

; BOUND BROOK CRUSHED STONE CO.
Union Bldg., Newark, N. ]J.

TerMS AND CONDITIONS OF SALE. MACHINE BROKEN TrRAP ROCK

Cash settlements to be made
monthly, on or before the fif-
teenth of each month to cover in
full all shipments of the previous
month,

All contracts and agreements
are contingent upon strikes, acci-
dents, delays of carriers or other
delays unavoidable and beyond | Sold to
our control.

No claims allowed unless made Wilson & English Construction Co., Inc,
within ten days from date of ship- 2

LR : Address: Box 131,

Shipments made in carloads
South Amboy, N. J.

Bound Brook, N. .J.
December 8, 1924

§ Office No. 5

Long Distance Telephones 1 Residence 299-M & 39-M

only. R. R. weight to govern.
Quotations subject to change
without notice,

Shipped to Morgan, N. J.
Quarries

ON C. R. R. OF N. J.

Your Order No. F. O. B. Quarry.

Date Initials Car No. Size Weight Amount Etll

85725 Reinforced Concrete 102900 1bs.
81333 94300 *
88091 SN
88025 87900 *
81600 86000
82025 G500

545300
272.65 Tns.
@ $1.50 $408.98

& . . e iote \rci]l
We, the undersigned, do hereby guarantee that the articles or commodities listed here

were produced or manufactured by or for us in a manufacturing establishment m]l\\‘ ]EILM]
within thirty days prior to the removal of such product thcrefrom_ no children un{ L,T'WC\‘
age of fourteen years were employed or permitted to work, nor children between Hkl il
of fourteen and sixteen years were employed or permitted to work more thgm e1ght nlll i
in any day, or more than six days in any week, or after the hour of seven o’clock p. m.

: six o’clock a. m. R
before the hour of six o’clock a. m R OUND BROOK.CEUCIED STONE CO.

7

Summons and Complaint.

Branch Office
F. RASURD@INSINIES

it BOUND BROOK CRUSHED STONE CO.
Union Bldg., Newark, N. J.

TerMs AND CONDITIONS OF SALE. MACHINE BROKEN TRAP ROCK

Cash settlements to be made
monthly, on or before the fif-
teenth of each month to cover in
full all shipments of the previous Dec. 2‘2’ i
month.

All contracts and agreements - § Office No. 5
are contingent upon strikes, acci- Tones intaice e eplioics U Residence 299-M & 39-M
dents, delays of carriers or other i
delays unavoidable and beyond | Sold to
our control.

No claims allowed unless made Wilson & English Construction Co., Inc.,
within ten days from date of ship-
ment.

Shipments made in carloads
only. R. R. weight to govern.

Quotations subject to change
without notice., s J
e Shipped to Morgan, N. J.

Quarries
ON ClR.SRIEG ENSS

Jound Brook, N. J.

Address: Box 131,

South Amboy, N. J.

Your Order No. F. O. B. Quarry.

7 Date Initials Car No. Size Weight Amount Total

Reinforced Concrete 15-34" Con.

Dec. 16 CRR—81017 85400 Ibs. / CRR—80025 81000 Ibs.
84256 97600 85902 100800
81708 84400 88392 87300
R1655ER2T (O 81869 85600
80233 80700 88391 89400
82083 3600 82111 93500
81816 83300 85114 103300
81909 86200 88261 89300
81620 82900 “ 81405 89200
82266 86100 81846 90300
81791 89300 82212 88600
853250 107300 & 80066 82300
84229 103300
81287 83200
80195 87900
80005 ~ 90100
81103 88100 “ Total: 3038000 Ibs.

82276 91000 1519 Tons—

80571 92300 @ $1.50 $2278.50
82205 92200

82174 89100

80048 91300

We, tl
Were I
witl

i¢ undersigned, do hereby guarantee that the articles or commodities listed herein
- produced or manufactured by or for us in a manufacturing establishment in which
o thirty days prior to the removal of such product therefrom no children under the
age of fourteen years were employed or permitted to work, nor children between the ages
Of fourteen and sixteen years were employed or permitted to work more than eight hours
1 any day, or more than six days in any week, or after the hour of seven o’clock p. m. or
before the hour of six o’clock a. m.

BOUND BROOK CRUSHED STONE CO.
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Summons and Complaint.

Branch Office
HS RS @ NI @}
Union Bldg., Newark, N. ]J.

TerMSs AND CONDITIONS OF SALE.

Cash settlements to be made
monthly, on or before the fii-
teenth of each month to cover in
full all shipments of the previous
month.

All contracts and agreements
are contingent upon strikes, acci-
dents, delays of carriers or other
delays unavoidable and beyonid
our control.

No claims allowed unless made
within ten days from date of ship-
ment.

Shipments made in carloads
only. R. R. weight to govern.

Quotations subject to change
without notice.

Quarries

ON C. R. R. OF N. ]J.

BOUND BROOK CRUSHED STONE CO.

MACHINE BROKEN TRAP ROCK
Bound Brook, N. J.
Deec. 27th, 1924

: Office No. 5
Long Distance Telephones {Residencc ;{)S)—M & 39-M

sSold to

Wilson & English Construction Co., Inc.,

Address: Box 131,
South Amboy, N. .J.
Shipped to Morgan, N. J.

Your Order No. F. O. B. Quarry.

e
— 7

Date Initials Car No.

— l‘-ﬂ1
Weight Amount Tota:

Dec. 24 CRR 81528
85072
81398
80866
80077
80446
84957
80817

We, the undersigned, do hereby guarantee that the articles or commodities 115(9(1 he
were produced or manufactured by or for us in a manufacturing estabhs‘lm}?nt 11
within thirty days prior to the removal of such product therefrom no ch;ldul\l) u
age of fourteen years were employed or permitted to .work, nor children betwu\p”
of fourteen and sixteen years were employed or permitted to work more thfll; c;?
in any day, or more than six days in any week, or after the hour of seven o'clock
before the hour of six o’clock a. m.

1%5-34" 87600 113‘5.

103400

88000

91600

Massed Concrete 85300
86900

84800

85000

722600
361.3 Tns. )
@ $1.50 $541.95

ereifl
n which
1der the
the ages
ht hours
p,1n.0f

BOUND BROOK CRUSHED STONE CO

preba =
————

Summons and Complaint.

To the within named defendant:

In case the within summons and complaint are
served upon you personally, then take notice that
if you intend to make a defense to this action you
must file an affidavit of merits within ten days
from the date of service hereof upon you, and must
file your answer within twenty days from the date
of such service, and in default of the filing of such
affidavit and answer, judgment will be entered
against you. Lawful service upon a corporation is
deemed personal service for the purpose of this
rule.

HARRISON & ROCHE,
Attorneys of Plaintiff.

Affidavit of Merits.

(Filed October 9, 1926.)

STATE OF NEwW YORK,
CouNTY OF NEW YORK, S‘”S"

CHARLES W. S. WILSON, being duly sworn, says:

[ am the treasurer of the defendant corporation 30

in the above entitled case.
Said defendant has a just and legal defense for
saild action on the merits of the case.

CHARLES W. S. WILSON.
Sworn and subscribed before me
this 8th day of October, 1926.
LAura E. SMITH,
| A Foreign Commissioner of Deeds for
(Seal) New Jersey in New York.




10
Summons, Answer and Counterclaim.
(Served October 23, 1926. Filed October 25, 1926.)
Summons.

STATE OF NEW JERSEY :
To F. R. Upton, Inc., a corporation (third party):

YoUu ARE SUMMONED to answer the an-
nexed counterclaim of Wilson & Eng-
lish Construction Company, a corpora-
tion, in an action at law in the New
Jersey Supreme Court. And take notice

that unless you file your answer to said counter-
claim with the Clerk of the New Jersey Supreme
Court, at Trenton, within twenty days after service
upon you of this writ and the annexed answer and
counterclaim, the defendant, Wilson & English
Construction Company, may proceed in the suit and
judgment may be entered against you.

WrirNess, WinrLiam S. GuMMERE, Chief Justice of
the New Jersey Supreme Court, at Trenton, this
21st day of October, 1926.

EDWARD J. KELLEHER,
Clerk.

HOBART & MINARD,
Attorneys.

11
Answer and Counterclaim.
NEW  JERSEY SUPREME COURT,

SOMERSET COUNTY.

Bounp BROOK CRUSHED STONE
ComMPANY, a corporation,
Plaintiff,

VS, Action-at-Law.

WiLson & ENGLISH CONSTRUC- / Answer and
TION COMPANY, a corporation, | Counterclaim,
and F. R. Upron, INC.,, a cor-
poration,

Defendants.

Defendant Wilson & English Construction Com-
pany, a corporation of the State of New York duly
authorized to transact business in the State of New
Jersey, with its principal office in New Jersey at
number 246 Elm Street, Perth Amboy, New Jer-
sey, says that:

FIrsT DEFENSE.

1. It denies the truth of the matters contained
in the complaint.

SECOND DEFENSE.

I. It denies that it has ever purchased any ma-

terials or commodities of any kind from or ever
had any business transactions with the plaintiff
and that any book account ever existed between it
and the plaintiff.

OBJECTION IN POINT OF LAW.

Af or before the trial the defendant Wilson &
English Construction Company will move to dis-
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Summons and Complaint.

miss the complaint for the reason that it fails to
show a cause of action in that neither it nor the
alleged book account, annexed thereto, state any
commodity or material which was the subject of
said alleged book account.

COUNTERCLAIM.

By way of counterclaim against the defendant
F. R. Upton, Inec., a third party, a corporation hayv-
ing its principal office at number 9 Clinton Street,
Newark, N. J., the defendant Wilson & English
Construction Company says:

1. On or about September 29, 1924, it entered
into an agreement with the defendant F. R. Upton,
Inc., for sand and gravel in quantities and at the
prices and of the character and quality to conform
to certain specifications therein specified.

2. Owing to the failure of said defendant I R.
Upton, Inc., to furnish sand and gravel of the char-
acter and quality specified, the class “A” Concrete
made therefrom was rejected by the Central Rail-
road Company of New Jersey, for whom the work
was being done, and defendant Wilson & English
Construction Company was compelled to provide
other sand, and to mix with the gravel certain pro-
portions of crushed stone, which was furnished by
said defendant F. R. Upton, Inc.

3. All of the crushed stone used by defendant
Wilson & English Construction Company during
the month of December, 1924, consisting of 48 cars,
was ordered from and furnished by said defendant
F. R. Upton, Inc., including all of the carloads,
indicated by car initials and car numbers in the
alleged book account annexed to the complaint, and

13

Answer and Counterclaim.

the charges for said crushed stone together with
the charges for all the sand and gravel furnished
by said defendant F. R. Upton, Inc., during said
month of December, 1924, was included and co-
mingled in an account stated between said defend-
ant I*. R. Upton, Inc., and defendant Wilson &
inglish Construction Company on February 16,

4. By reason of the failure of said defendant F.
R. Upton, Inc., to furnish sand and gravel of the
4'%1;1111(:191“ and quality required by said specifica-
tions, the defendant Wilson & English Construction
Company was compelled to and did incur and pay
the following items of expenses : |

4037 tons of crushed stone @ 7T2¢ per
$2,906.64

114.50
Demurrage 1,154.00
Hiring locomotive crane, 110 hours @ |
$3.20 per hr 352.00
Engineer for locomotive crane, 110 hours
@ $1.20 per hr 132.00
Fireman for locomotive crane, 110 hours
@ 55¢ per hr 60.50
11 tons coal for crane @ $6.00 per ton. . 66.00
Labor, 300 hrs. @ 50¢ per hr 150.00
§fl.perintendence 30 hrs. @ $1.35 per hr. 40.50
l ime-keeper, 30 hrs. @ 77¢ per hr 23.10
Compensation and liability insurance. . 13.00
Overhead expense on labor 41.91

Total $5,054.15
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Answer and Counterclaim.

5. The defendant Wilson & English Construc-
tion Company counterclaims against the defendant
F. R. Upton, Inc., $5,054.15 damages.

HOBART & MINARD,
Attorneys for defendant Wilson &
English Construction Company.

October 21, 1926.

To the within named defendant F. R. Upton, Inc.:

In case the within summons and answer and
counterclaim are served upon you personally, take
notice that if you intend to make a defense to this
action you must file an affidavit of merits within
ten days from the date of service hereof upon you,
and file your answer to said counterclaim within
twenty days from the date of such service, and in
default of the filing of such affidavit or answer,
judgment will be entered against you. Lawful
service upon a corporation is deemed personal
service for the purpose of this rule.

HOBART & MINARD,

Attorneys for defendant Wilson &

English Construction Company.

1

Answer and Counterclaim.

I hereby appoint and depute OLIVER WERKHEISER
to serve the within writ.

Witness my hand and seal this 23rd day of Oct.,

1926.

HARRY B. O'CONNELL,
Sheriff.

”;"' ALFRED C. WALKER,
(Seal) Under Sheriff.
Sheriff Fees 3.78

Served the within Summons and Complaint with
:-.l‘ te‘n-da.y Notice endorsed thereon October 23rd,
19.262 upon F. R. Upton, Inc., a corporation, the
within named defendant, by delivering a true copy
thereof personally to Lucy Upton, its Pr’es:ident, at

ij\}"l‘IPPincipal office #707 Union Bldg., Newark,

HARRY B. O’'CONNELL,

Sheriff. 30

By Oviver W ERKHEISER,
Special Deputy.
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Affidavit of Merits.
(Filed October 26, 1926.)
NEW JERSEY SUPREME COURT,

SOMERSET COUNTY.

10
Bounp Brooxk CRUSHED STONE

CoMPANY, a corporation,
Plaintiff,

VS.

W oy Action at Law.
WiLson & ENeLISH CONSTRUC-

TION COMPANY, a corporation,
and F. R. UproN, INC., a cor-
poration,

Defendants.

STATE OF NBW JERSEY, z

QU
S-UD. .

CouNTY OF [CSSEX,

L. C. BonNeLL, of full age, being duly sworn
upon his oath according to law, deposes and says,
that he is the treasurer of F. R. Upton, Inc., a cor-
poration, one of the defendants in the above en-
titled action; that deponent believes that the said
defendant has a just and legal defense to the action
on the merits of the case.

L. C. BONNELL.

Subseribed and sworn to before me
this 26th day of October, 1926.

Joun J. McDoNouGH,
Notary Public of New Jersey.

17
Demand for Agreement.
(Served October 27, 1927.)

To defendant Wilson & English Construction Com-
pany, a corvoration, and/or its attorneys
lfobart & Minard, 2/ Branford Place, Newark,
New Jersey:

TAxke Norick that the defendant F. R. Upton,
Inc., a corporation, demands that you serve upon
it within 5 days after service of this demand upon
you, a copy of the agreement mentioned and set
forth in paragraph 1 of the counterclaim of Wilson
& English Construction Company, a corporation,
against defendant ¥. R. Upton, Inc., a corporation,
in the above entitled matter.

Yours respectfully,

HARRISON & ROCHE,
Attorneys of defendant F. R. Upton, Inc.
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Compliance with Demand for Copy of
Agreement.

(Filed April 30, 1927.)

Tok

Messrs. HARRISON & ROCHE,
Attorneys for Defendant,
F. R. Upton, Inc.

Gentlemen :

In compliance with demand served October 27th,
1926, for copy of the agreement mentioned and re-
ferred to in paragraph 1 of the counterclaim filed
herein on the 25th of October, 1926, by the de-
fendant Wilson & English Construection Company
we attach hereto the correspondence between the
defendant Wilson & English Construction Com-

pany and the defendant . R. Upton, Inc., which
constitutes said agreement.

Yours respectfully,
Newark, N. J., October 27, 1926.
HOBART & MINARD,

Attorneys for Defendant
Wilson & English Construction Co.

19

Correspondence.

Telephone
Market 4710
Wholesale
Crushed Stone
Sand
Crushed Slag
Brick
Sewer Pipe
Gravel
Hollow Tile
Cement
F. R. UPTON, INC.
808 Union Building, No. 9 Clinton Street
Newark, N. J.

Sept. 19, 1924.

Recd. 9 20 1924
Refd. to.......
AT TSRS
Copy to......

Wilson & English
50 Church St.
New York City

Gentlemen :

All contracts and agreements are contingent upon
strikes, accidents, delays of carriers, car and coal
supply, and other conditions unavoidable and be-
yond our control. Railroad shipments are made in
carload lots only, R. R. weights and tariffs to
govern.  Quotations subject to change without no-
tice, and are made for shipments only during the
current open season, April to December. Winter

20

shipments are subject to extra charge and prior 4

sale of stock on hand. After the material is de-
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Oorrespondence.

p—

livered to the Railroad Company it becomes the
property of the consignee. Terms Cash.

Confirming conversation of yesterday with Mr.
Bonnell, and subject to the above printed terms
and conditions we are pleased to confirm prices
oiven you on Gravel and Sand as follows:

Gravel $1.70 per net ton, f. 0. b. cars Morgan and
Sand $1.08 per net ton, f. o. b. cars Morgan. This
on the NY&LBRR.

Trusting that you will favor us with your order
for these materials for this work and thanking you
tor the courtesy shown Mr. Bonnell.

Yours very truly,
RAR UPTONSING.
3y L. UprOoN Pres.
LU :MFT

September 29th, 1924.

E. R. Upton, Ine.,
808 Union Building,
Newark, N. J.

Gentlemen :

We hereby accept your amended proposal of the
19th inst., covering our requirements for sand and
gravel at Morgan, N. J. as follows:

5,000 tons (approximate) gravel @ $1.70 per ton
2,500 £ sand @ $1.08 “ °
F. O. B. Cars, Morgan, N. J.

It is understood that the same will be furnished
in accordance with the specifications of the Central

21

Correspondence.

da1lvne > J oYy S 3
Railroad of New Jersey, with which you are
familiar.

Consignments will be shipped as follows :
Wilson & English Construction Co.,
Morgan, N. J.

N. Y. & L. B. R. R. Delivery, South Amboy.

[nvoices and bills of ladings to this office.
Yours truly,

WILSON & ENGLISH CONST. CO.,
W. D. Law,
Purchasing Agent.

SPECIFICATIONS.

FINE AGGREGATE.

2 Y om o J
20, General Requiremenits:

I'he approval of the Engineer shall be secured
for the finala A 5 e Ry
'1”‘ the fine aggregate it is intended to use under
LS contract before any work is started.
: i“t aggregate shall consist of sand having clean,
‘ ‘f‘ , strong, durable, uncoated grains and free from
injurious amounts of dust, lumps, soft or flaky
par 1c] e vThie > . - X
particles, shale, alkali, organic matter, loam or
other deleterious substances.

Grading:

" T . .

Fine aggregate shall range in size from fine to
coarse iaf oy i R . . e

irse, preferably within the following limits:

Pacct 3 ! .
Passing through No. 4 sieve——not less than
95 per cent
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Fr

Correspondence.

Passing through No. 50 sieve—not more than
30 per cent

The weight removed by decantation shall not be
more than 3 per cent.

22. Mortar Strength Test:

Fine aggregate shall be of such a quality that
mortar briquettes, cylinders, or prisms, consisting
of one (1) part by weight of Portland cement and
three (3) parts by weight of fine aggregate will
show a tensile or compressive strength at ages of
seven (7) and twenty-eight (28) days not less than
that of 1:3 standard Ottawa sand mortar of the
same plasticity made with the same cement.

COARSE AGGREGATE.

23. General Requirements:

The approval of the Engineer shall be secured for
the coarse aggregate it is intended to use under
this contract before any work is started.

Coarse aggregate shall consist of oravel, crushed
gravel, crushed granite, or crushed trap rock, hav-
ing clean, hard, strong, durable, uncoated particles
free from injurious amounts of soft, friable, thin,
elongated or laminated pieces, alkali, organic or
other deleterious matter.

24. Grading:

Grading of the coarse aggregate for the various
classes of concrete shall range in size from fine to
coarse within the following limits.

23

Correspondence.

CrAss A CONCRETE.

Pacal o - . .

Passing 1”7 sieve (maximum size) not less than 95%
Paaal o i .

Uassing No. 4 sieve not more than 10%

Passing No. 8 sieve not more than 5%

P

CrAss B CONCRETE.

L el . -
Cassing 1145” sieve (maximum size) not less than
95%
). “- - « ,/ ‘a = 3 . . ol
Passing 34” sieve (intermediate size) 40 to T5%
)a g o T / (4 fi
Passing No. 4 « not more than 10%
Passing No. 8 7 a €50

CrAss C CONCRETE.

Yo e S s ) .
Passing 3” sieve (maximum size) not less than 95%

Pagy J7Ae . . .
Passing 115” sieve (intermediate size) 40 to 75%

Passi Nos 4
,1 splg No. 4 not more than 10%
Passing No. 8 ¢ & “ 5%
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Notice of Motion to Sirike OQut Answer and
Enter Summary Judgment.

(Filed Apr. 29, 1927.)

o

Hobart & Minard,
Attorneys of Defendant Wilson &
English Construction Company.

Sirs:

PLEASE TAKE NOTICE that on Saturday, Novem-
ber 13, 1926, at 10 o’clock in the forenoon, or as
soon thereafter as counsel can be heard thereon,
before the Hon. Charles W. Parker, a Justice of the
Supreme Court of New Jersey, at the Court House,
in the City of Morristown, we shall move to strike
out the answer filed by said defendant Wilson &
English Construction Company, and enter summary
judgment against said defendant. And take notice
that said motion will be based upon an affidavit at-
tached hereto and made a part hereof.

Yours respectfully,

HARRISON & ROCHE,
Attorneys of Plaintiff.
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STATE OF NEW JERSEY, |
CounTY OF ESSEX,

Lucy UrroN, of full age, being duly sworn ac-
cording to law upon her oath, deposes and says :

. I am the President of F. R. Upton, Inc., a

corporation of the State of New Jersey, having its
principal office in the City of Newark, BEssex
County, New Jersey, and I am familiar with the
matters and things hereinafter set forth.

2. F. R. Upton and said F. R. Upton, Inec., a
corporation, has, for the past twenty years, repre-
sented, as sales agent, a number of companies deal-
ing in stone, gravel, sand and cement and other
materials, including the plaintiff in this suit, Bound
Brook Crushed Stone Company, a corporation,
throughout the State of New Jersey. The fact that
said F. R. Upton, Inc., is sales agent for said Bound
Brook Crushed Stone Company, a corporation, is
generally known to all of the customers of said
. R. Upton, Inec., and other persons, firms and cor-
porations engaged in contracting, building and con-
struction work. Said F. R. Upton, Inc., a corpo-
ration, has represented for many years past said
}'iuun(l Brook Crushed Stone Company, a corpora-
tion of the State of New Jersey, in the sale of stone
and other materials.

4

; 5. Said defendant Wilson & English Construc-
tion Company, a corporation, purchased from
‘ilimmd Brook Crushed Stone Company, a corpora-
tion, stone required by it to carry out and perform
the terms of a contract between said defendant Wil-
&é{,n] & English Construction Company, a corpora-
tion, and the Central Railroad Company of New

Jersey. Said stone was purchased through F. R.
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Upton, Inec., a corporation, who was the sales agent
for said Bound Brook Crushed Stone Company.
Said stone was delivered to the defendant at the
times, in the amounts and at the prices stated in
the itemized account, a copy of which is annexed to
the complaint. Said stone was shipped by the
Bound Brook Crushed Stone Company in its name
to the defendant Wilson & English Construction
Company. The statements or bills for the stone
sold to the defendant Wilson & English Construc-
tion Company, from time to time, were billed in the
name of Bound Brook Crushed Stone Company and
said bills or statements rendered to defendant in
the usual course of business.

4. Said defendant Wilson & English Construc-
tion Company for months prior to the sale of the
stone set forth in the itemized account annexed to
the complaint, had purchased materials from said
Bound Brook Crushed Stone Company, through its
sales agent, F. R. Upton, Inc., a corporation, and
was fully aware of the fact and knew that said I,
R. Upton, Inc., a corporation, was the sales agent
for said Bound Brook Crushed Stone Company, and
that the said stone was purchased from said Bound
Brook Crushed Stone Company.

5. 1 further state that said account is in all
things just and true and that there are no set-offs
or counterclaims to the same, and that the stone
mentioned was duly delivered to said defendant
Wilson & English Construction Company and ac
cepted by it and that the sum of $1028.81 remains
unpaid on said account and is justly due and owing
to said Bound Brook Crushed Stone Company, 4
corporation, together with lawful interest thereon
from January 1, 1925, to date, amounting to the
additional sum of $113.16.
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0. I further state that I believe that there is no
defense to the action of said Bound Brook Crushed
Stone Company against the said defendant Wilson
& English Construction Company.

LUCY UPTON.

Sworn and subscribed to before me
this 3rd day of November, 1926.

JOHN J. McDoNouGH,

Notary Public
of New Jersey.

Opposing Affidavit of William D. Law.

(Filed Apr. 29, 1927.)

WiLLiam D. Law, of full age, being duly sworn,
on his oath deposes and says:

1. T am the Purchasing Agent of the defendant
Wilson & English Construction Company, and am
personally familiar with the matters and things
lereinafter set forth.

2. I am the representative of the defendant Wil-
son & English Construction Company, who re-
<“'t~'l\’ed the bid of September 19, 1924, from the de-
tendant F. R. Upton, Inc., for sand and gravel and
Wh“ wrote and signed the letter of September 29,
1924, by which that bid was accepted, and I am
the person who conversed with Mr. Bonnell on Sep-
LEEZ 115: 11;);:, as referred to in said bid of Sep-
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3. T am the only officer of the defendant Wilson
& English Construction Company with whom the
defendant F. R. Upton, Inc., had any correspond-
ence, conferences or negotiations regarding the
transactions involved in this suit, as well as in the
other previous transactions between the defendant
Wilson & English Construction Company and the
defendant F. R. Upton, Inc.

4. 1 have been transacting business in the pur-
chase of crushed stone, sand and gravel from the
defendant F. R. Upton, Inec., since the spring of
1924, and during that time I have conferred fre-
quently either personally or by telephone with Mr.
Bonnell, a representative, and Miss Lucy Upton,
the president of the defendant I. R. Upton, [nec.
When in the spring of 1924 deponent bough
crushed stone and sand from the defendant K. R.
Upton, Inc., for a job on the Central Railroad at
Somerville, Mr. Bonnell said that he would furnish
crushed stone “from our quarries at Bound Brook.”
When the bills came, the billheadings of Bound
Brook Crushed Stone Company were corrected by
rubber stamp to read “I. R. Upton, Inc., Union
Bldg., Newark, N. J.,” and all bills received for
crushed stone furnished at Morgan, N. J., in the
month of December, 1924 (and which are involved
in this suit), were billed on Bound Brook Crushed
Stone Company billheads corrected by rubber
stamp as aforesaid, and these bills, together witl
bills for sand and gravel furnished by the defend-
ant T. R. Upton, Inc., were paid by check to I. R.
Upton, Inc., as all bills for sand, gravel or crushed
stone had theretofore or since been paid.

5. The defendant F. R. Upton, Inc., held itself
out, in its representations to deponent and also in
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its correspondence, letterheads and billheads, as
luia.ing dealers in crushed stone, sand, crushed slag,
brick, sewer pipe, gravel, hollow tile and cement
and never did it or any of its representatives repre-
;wnt‘ to deponent that it acted merely as sales agént.
During all of the times of deponent’s negotiations
§\'ii’h the defendant F. R. Upton, Inc., he was in-
lormed and believed and still believes that the
crushed stone quarries of the plaintiff, Bound
Brook Crushed Stone Company, were and are
owned by the defendant F. R. Upton, Inc., or Miss
Lucy Upton, its president.

6. During all of the time aforesaid, namely, since
the early spring of 1924, when deponent b‘egan to
im*(_thase sand and gravel and crushed stone from
he defendant F. R. Upton, Inc., although deponent
1as ?mndled all of the transactions of this kind for
lh,(.) Jobs conducted in New Jersey by the defendant
Wilson & English Construction Company, he has
m‘fver seen or heard of or from any representative
(:I.the Bound Brook Crushed Stone C‘om‘pany either
}\'H'h respect to furnishing materials or with respect
to %’he alleged book account set forth in the com-
}'.lilllnt filed herein. No representative of the plain-
tiff, I.iound Brook Crushed Stone Company, ever
>:.nbnntted any bids to the defendant Wilson &7 Eng-
lish Construction Company for crushed stone (t;l
other materials. It never communicated by repre-
f(*ntative, correspondence or by telephone~re0‘ar-‘d-
g such materials or regarding any alleged ti)OUk
2‘1(‘(_“.01111‘[ or alleged sumg due to it Lfor furnishing
<11f‘}1'1ihe(()lrsf0nev or any oth.er* materials in December,

i at any other time. The use of crushed
sf()lle -by the defendant Wilson & English Con-
;I( ’1:)11(71‘1?11 Company at the Morgan Job in December,
"e% Was made necessary by the failure of the de-

I
t
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fendant F. R. Upton, Inc., to furnish sand and
oravel in conformity with the gpecifications e
ferred to in the acceptance of their bid, and this
default in materials is the basis of the counter-
claim filed herein by the defendant Wilson & Lng-
lish Construction Company against the defendant
F. R. Upton, Inc. In sending out requests for bids
for materials on the several jobs which the defend-
ant Wilson & English Construction Company have
had in New Jersey during the past three years, (.1‘.):-
ponent has never requested bids from the plaintiff,
Bound Brook Crushed Stone Company, for the rea-
son that from the beginning and during all of thal
time he has been given to understand both by Mr.
Bonnell and by Miss Upton that the latter, or the
defendant F. R. Upton, Inc., owned the Bound
Brook Crushed Stone quarries and company and
that except for different corporate names the i‘llfi(‘l‘*
ests of the plaintiff, Bound Brook Crushed Stone
Company, and the defendant F. R. Upton, Ine.,
were identical.

7. 1 never understood that the defendant \\'ilf(m
& English Construction Company was dealing
with the defendant F. R. Upton, Inc., as the sales
agents for anybody. Bills for all sand and gravel,
no matter where the material came from, wcire al-
-ways submitted on the billheads of F. R. [;1jt‘(>1:.
Inc., and these bills did not indicate that R, h',
Upton & Company were acting as sales agents, .lmt‘
did indicate that it was selling its own matel'l.:l]h
to the defendant Wilson & English Construction
Company. All the crushed stone ever furnis:;hetl by
the defendant F. R. Upton, Inc., to the defendant
Wilson & English Construction Company ('iim“
from the Bound Brook quarries, which Mr. I)QH'
nell and Miss Upton both said belonged to the de-
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fendant F. R. Upton, Inc., and although crushed
stone was usually billed on the billheads of
“Bound Brook Crushed Stone Co.,” these bills were
all corrected by rubber stamp, as aforesaid, to read,
“IF. R. Upton, Inc., Union Bldg., Newark, N. J.,
sold to Wilson & English Construction Co.,” and
the defendant Wilson & English Construction Com-
pany never paid for any of this material directly
to the plaintiff, Bound Brook Crushed Stone Com-
pany, but always paid for it by checks drawn to
I". R. Upton, Inc., and such payments have always
been accepted without question by the defendant
I'. R. Upton, Inc.

8. During the month of December, 1924, the de-
‘endant Wilson & English Construction Company
received from the defendant F. R. Upton, Inc., cer-
tain commodities covered by the following invoices:

December 4, 1924 Sand $24.02

i B Crushed Stone 408.98
“ 1 1o Sand and Gravel 151.70
' 152 RS Gravel 339.18
p s Sand 225.09

“ Sand 125.80

: Gravel and Sand 186.91

e Sand 65810

;" Crushed Stone 2,278.50

Sand 88.10
i Sand 65.59
3 Sand 86.68
Sand 95.32
Gravel and Sand 387.70
Crushed Stone 541.95
Sand 39.81
Gravel and Sand 97.06
Sand 21.50
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e

of which $1,999.38 was for sand and gravel and
$3,229.43 for crushed stone. The work on the job
was interrupted during December because certain
sand and gravel furnished by the defendant I". R.
Upton, Inc., was condemned and rejected by the
State Highway Commission and Central Railroad
Company of New Jersey. At a conference which
I had with Mr. Bonnell in the early part of Janu-
ary, 1925, I drew his attention to the expense in-
curred by the defendant Wilson & English Con-
struction Company on account of such rejection of
materials and it was suggested by Mr. Bonnell that
instead of holding up the payment due February
15, 1925, for all the materials furnished during
the month of December, 1924, the defendant Wilson
& English Construction Company make a payment
on account, holding out the sum against which
charge might be made for such loss incurred by
reason of defective sand and gravel. Accordingly,
instead of paying $5,228.81, which was the full
amount of the invoices for all material furnished
during December, defendant Wilson & English Con-
struction Company paid to the defendant F. E.
Upton, Inc., $4,200.00, covering sand, gravel and
crushed stone, and leaving a balance of $1,028.81,
which is the precise amount claimed as the book ac-
count of the plaintiff, Bound Brook Crushed Stone
Company. The defendant F. R. Upton, Inc., ap-
plied this payment of $4,200.00 to payment for all
of the sand and gravel furnished during that month
and the balance of $2,200.62 on account of the in-
voices for crushed stone. I had charge of the pay-
ment, of these bills and had I known or suspected
that the defendant Wilson & English Construction
Company was obligated in any way to the plaintilf,
Bound Brook Crushed Stone Company, I would
have paid the bills for crushed stone separately
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and withheld payment of part of the sand and
gravel bills because it was the sand and gravel
that had been defective and caused the loss in-
volved.

9. The defendant Wilson & English Construc-
tion Company has never had any business rela-
tions with the plaintiff, Bound Brook Crushed
Stone Company, and does not owe it any book ac-
count and has never purchased any materials or
commodities from it and never knew that the de-
fendant I. R. Upton, Inc., was the sales agent of
the plaintiff, Bound Brook Crushed Stone Com-
pany. On the contrary, I was informed and be-
lieved that the former owned the latter company
entirely. If the plaintiff, Bound Brook Crushed
Stone Company, was entitled to any money for
crushed stone furnished during the month of De-
cember, 1924, and if the defendant F. R. Upton,
[ne, is the sales agent for the plaintiff, Bound
Brook Crushed Stone Company, then the latter
should look to the former for payment of such sums
because Wilson & English Construction Company
made full and complete payment to the defendant
I. R. Upton, Inc., for all crushed stone furnished
during said month.

0. The defendant Wilson & English Construc-
tion Company has a good and valid defense to the
above entitled suit on the grounds set forth in the
answer and counterclaim served and filed herein
on October 25, 1926.

WILLIAM D. LAW.
Sworn and subscribed this 9th day of

November, 1926, before me, a foreign
commissioner of deeds for New Jersey
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in New York, duly commissioned and
sworn as witness my hand and official
seal.

Laura E. SMITH,
A Toreign Commissioner of Deeds for
(Seal) New Jersey in New York.

Answering Affidavit of Lawrence C. Bonnell.

(Filed Apr. 29, 1927.)

STATE OF NEW JERSEY, |
(S

Q.

CoUNTY OF ESSEX, L

LawreNCE C. BoNNELL, of full age, being duly
sworn according to law, upon his oath deposes and
says: I am treasurer of F. R. Upton, Inc., a corpo
ration, and one of the sales representatives for thal
company. Said F. R. Upton, Inc., a corporation, 18
agent for a number of stone companies, including
the Bound Brook Crushed Stone Company, and 18
in the business of selling crushed stone, trap rock,
limestone and cement and other building materials.
I have been in the stone business for twenty-five
years or more, and have been associated with said
corporation, F. R. Upton, Inc., since the year 1921.
I am the person referred to in the affidavit made by
William D. Law, dated November 9, 1926, on behalf
of the defendant Wilson & English Construction
Company.

In this suit the Bound Brook Crushed Stone
Company demands the sum of $1,028.81 on a book
qccount for stone furnished to said defendant Wil-
son & English Construction Company under its
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f‘fnntmct with the Central Railroad of New Jersey
lor 4 highway bridge over its tracks at Mor‘gm;,
A,\' J. A few months prior to the furnishing of stone
11«;1-‘ said job at Morgan, N. J., said Bound Brook
( ‘1:.114.\1116(1 Stone Company had furnished stone to said
Wilson & English Construction Company under an-
other contract which it had with the (Jéntral Rail-
1;0;1(,1 of New Jersey at Somerville, N. J. Said de-
tendant Wilson & English Construction Company
ordered said stone for said work at Somerville, h .
Il'uilnfough 12 R: Up.ton, Inc., as sales agent. All
gL O stone furnished on said Somerville job
\\)’01*@ billed to said defendant on the billheads of
!w‘uund. Brook Crushed Stone Company, and all bills
of la(¥1ng and other evidences of s‘a'id shipments
\\;L‘l‘e in the name of Bound Brook Crushed Stone
<‘ ompany as the shipper; all monthly statements
tor stone furnished on said Somerville job were pre-
pared on Bound Brook Crushed Stone Compan§
:‘tlzl‘tenu.snts forms, on \}»'hich the name of F. R. Upt()lbl,
;l mt did nort.:lppear In any way, all of said state-
Srock. Crom RUGRGRTERE G s
N. J., to the defendant W ilslo(n \ Ii ()‘1'0?11(;1 3ty
tion Company. I personally t(:(.)k I;Eelsolrde(izsguc-
e G : took ¢ om
| son & English Construction Company for said
styne furnished on the Somerville job,band said
}\ ilson & English Construction Company and its
:f‘pif(i:s‘entzlti.\'es well knew that it was plvlr-chasing
(i:lll;t](:ie 1;11111]‘30‘3;1:(()1;11 (Bou;d Ifroqk Crushed Stone
y, : e 1 T m

stone on said S()mevvi;lll; JOb I\\mg Ii)ltl(l)::,lslllzci ;llé
months prior to the furnishine i : o
Morgan Ijob to )re(‘l(()vell]‘ltlilbh'H?g' )Ot 'the Tt(’”e % “f‘"
s br;u”ht : i J;ieplllga lo(f‘)\\'hlch this suit
written to S;id Wilson & 151’, -:)74’ 5} 1ett§‘1" “-vus

1glish  Construction

Con i
lpany on Bound Brook Crushed Stone Com-
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pany letterhead, a copy of which letterhead is at-
tached hereto and marked Exhibit 2, signed “I\. R.
Upton, Inc., Sales Agent, by L. Upton, Pres.”
While this letter refers to the stone being furnished
on the Somerville job, it indicates conclusively that
said Wilson & English Construction Company

knew in that case, and long prior to its orders for

stone on the Morgan job, that stone was being sold
direct by Bound Brook Crushed Stone Company to
it through F. R. Upton, Inc., as agent.

In connection with the stone furnished on the
Morgan job above mentioned to Wilson & English
Construction Company by Bound Brook Crushed
Stone Company, as set forth in the complaint, I
find that F. R. Upton, Inc., by its letter to Wilson
& English Construction Company, dated August
5, 1924, first quoted the price of stone for said job
to said defendant Wilson & English Construction
Company. On the following day, August 6, 1924,
said F. R. Upton, Inc., agent, wrote the defendant
as follows: “Supplementing our letter of August
5, the gravel quoted on is 34” and the stone similar
to what you are now getting at Somerville.” On
or about November 18, 1924, said defendant,
through said F. R. Upton, Inec., put in its first
order for stone on the Morgan job. Thereafter
stone was regularly shipped to said job as ordered,
as set forth in the affidavit of L. Upton, hereto
attached.

[ have read the affidavit of William D. Law,
dated November 9, 1926, and note that, in Para-
oraph 3 thereof, said Law states that he is the only
officer of the defendant with whom said F. R. Up-
ton, Inc., had any correspondence, conferences Or
negotiations. I state that from time to time eleven
bhills or statements of account, and at least twelve

D Yo d
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letters from time to time were mailed and written
to said defendant, all on the billheads and letter-
heads of Bound Brook Crushed Stone Company,
the dates on which said bills and letters were sent
being particularly set forth in the affidavit of L.
Upton, hereto attached, all of said bills and letters
being mailed to said defendant corporation Wilson
& English Construction Company at its New York
address, 50 Church Street, New York City, in the
regular course of business. I further state that I
never represented in any way or manner, as stated
in Law’s affidavit, that the quarries at Bound
Brook, from which the stone ordered by said de-
fendant for its work at Morgan, N. J., would be
shipped, were owned by F. R. Upton, Inc., or any-
ine else except the Bound Brook Crushed Stone
Company. 1 further state that it was well known
to said Law and the other officers and representa-
lives of said defendant that F. R. Upton, I,
which company I represented in making said sales,
was only acting in its usual capacity of agent for
the Bound Brook Crushed Stone Company, which
company was furnishing the stone for said work.
I note that said Law, in Paragraph 4 of his affi-
davit, admits that the bills for said stone sent to
said defendant were on Bound Brook Crushed
Stone Company billheads. He states, however,
that said billheads were corrected by rubber stamp
to read “I. R. Upton, Inc., Union Building,
Newark, N. J.” Said billheads were on the Bound
Brook Crushed Stone Company billhead form
hereto attached and marked Exhibit 1, and the
rubber stamp to which said Law refers in his affi-
davit merely corrected the name of the agent, as
set forth on the left-hand side of said billhead,
under the heading “Branch Office” to read “F. R.
Upton, Ine.,” instead of “F. R. Upton.” It is evi-




38

Answering Affidavit of L. C. Bonnell.

dent from an examination of Exhibit 1 that said
rubber stamp is in no way misleading as to the
identity of the corporation to which the account
set forth on said billhead is due, but, on the con-
trary, said rubber stamp merely emphasizes the
fact that said F. R. Upton, Inc., is agent for said
Jound Brook Crushed Stone Company, and not
the real party at interest.

The usual letterhead of said F. R. Upton, Inc.,
is hereto attached and marked Exhibit 5. As stated
in the affidavit of said 1. Upton, in connection with
most of the transactions relating to the furnish-
ing of stone on the Morgan job, the F. R. Upton,
Inc., letterheads were not used, but the Bound
Brook Crushed Stone Company letterheads were
used, and likewise its billheads. The bills of lad-
ing for all stone shipped to Morgan, N. J., were
made out in the name of Bound Brook Crushed
Stone Company as shipper. I note that said Law
states in Paragraph 5 of his affidavit that during
all of his negotiations in this matter he believed,
and still believes, that the Bound Brook Crushed
Stone quarries were owned by defendant F. R.
Upton, Inc., or Miss Lucy Upton, its president. In
view of the former transactions reiating to stone
shipped on the Somerville job, and the letter of
June 13, 1924, above referred to, and in view. of
the fact that I at all times distinctly informed M-
Law that stone for this job would be furnished by
the Bound Brook Crushed Stone Company, I am
at a loss to understand the statement contained in
his affidavit, as above mentioned.

As to Mr. Law’s statements in Paragraph 6 of
hig affidavit, I reiterate that at all times in my
dealings with him it was distinctly known and un-
derstood that the stone for the Morgan job was
being furnished by the Bound Brook Crushed
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Stone Company, and that F. R. Upton, Inec., which
company I represented, was acting merely as sales
agent. I deny the statement made in Paragraph 6
of Law’s affidavit that the use of stone on this job
was made necessary by the failure of I. R. Upton,
Inc., to furnish sand and gravel in conformity
with the specifications. 1 state that the sand and
gravel furnished on said job had been accepted
and used on said job by the defendant, and that,
because of defendant’s delay in ordering the mate-
rial forward before the cold weather set in, it be-
came necessary for the defendant to use stone, in-
stead of gravel, in said work. Shipments of stone
were ordered by defendant heginning on or about
November 18, 1924. Stone was ordered and used
in said work by said defendant nearly a month
before any question arose as to the compliance of
the materials furnished by plaintiff with the speci-
fications. Later on, through no fault of the plain-
tiff, due to the fact that the progress of said work
was interfered with, and due to the fact that de-
fendant had ordered forward more material than
it could take care of, the stone furnished by plain-
tiff, Bound Brook Crushed Stone Company, was
allowed to remain on the tracks of the New York
& Long Branch Railroad Company, and demur-
rage accrued against said shipments amounting to
about $1,100.00.

[ deny that I ever stated to said Law that the
quarries from which the crushed stone came were
owned by I. R. Upton, Inc., a corporation, as
stated in Paragraph 7 of Law’s affidavit. I note
that said Law admits that all bills for crushed
stone were billed on the billheads of Bound Brook
Crushed Stone Company, but says that these bill-
heads were corrected by rubber stamp, all of which
[ have referred to above in my affidavit, and all of
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which is explained more fully by Exhibit 1. I
note that in Paragraph 8 of his affidavit, said Law
sets forth, item by item, all materials shipped dur-
ing December, 1924. In answer thereto, I state
that all stone shipments were billed on billheads of
Bound Brook Crushed Stone Company, all bills
of lading for stone were made out in the name of
Bound Brook Crushed Stone Company (see copy
of Bill of Lading—Iixhibit 6), and all payments
made by the defendant for stone shipped on said
job were transmitted by F. R. Upton, Inc., as
agent, to said Bound Brook Crushed Stone Com-
pany. I state that the rejection of materials men-
tioned by Law in Paragraph 8 of his affidavit was
due to no fault of the plaintiff, Bound Brook
Crushed Stone Company, or F. R. Upton, Inc., as
all materials were furnished in accordance with
the terms of the contract or orders between Bound
Brook Crushed Stone Company and said defend-
ant. Said materials were all later accepted for the
work, and used in the work, but, as above stated,
a delay occurred, and demurrage charges accrued
against the shipments of stone made by the plain-
tiff, Bound Brook Crushed Stone Company. I fur-
ther state that the defendant Wilson & English
Construction Company was warned not to order
materials faster than they could be used in the
work, but that defendant undertook to order more
stone than could be used at one time in the work,
aud hence the materials were allowed to remain on
the tracks and demurrage charges accrued. I
deny, as stated in Paragraph 8 of Law’s aftidavit,
that the sand and gravel furnished in connection
with this job were defective and in any way re-
sponsible for the loss alleged by the defendant to
have been incurred. I state that said materials in
all respects complied with the terms of the con-
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tract and orders given by the defendant for said
materials. Attached hereto, and marked Exhibit 4,
is a copy of a letter written by Wilson & English
Construction Company, the defendant herein, to
A. E. Owen, Chief Engineer, Central R. R. Co. of
N. J., dated November 16, 1925, in which letter
sald defendant outlines the facts and circum-
stances relating to the interference with the work
on the Morgan job, and makes claim against said
Central R. R. Co. of N. J. for the sum of $1,154.00,
being the amount of demurrage charges incurred by
sald defendant owing to the fact that the materials
tor the job, including the stone mentioned in the
complaint in this case, remained on the railroad
tracks for several days before they were unloaded.
[ state that the real reason and underlying cause
tor the defendant’s refusal to pay the amount due
Bound Brook Crushed Stone Company, as set forth
in the complaint, iy the fact that said defendant
Wilson & English Construction Company has
failed to make settlement of its claims against the
Central R. R. Co. of N. J., as set forth in its said
letter of November 16, 1925, marked Exhibit 4.

In conclusion, I state that at all times in my
dealings with the defendant Wilson & English
Construction Company, I made it known distinetly
that all stone ordered by them for the work at
Morgan, N. J., would be furnished by the Bound
Brook Crushed Stone Company, which company
F. R. Upton, Inc., represented as sales agent. 1
have never at any time informed Mr. Law or any
other person connected with Wilson & English
Construction Company, the defendant herein, or
any other person or corporation, that F. R. Upton,
Ine., was the owner of the quarries from which the
stone was being shipped. Due credit has been

aiven to said defendant Wilson & English Con-
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struction Company for all payments made on ac-
count of stone, and there remains a balance due
Bound Brook Crushed Stone Company on this ac-
count amounting to $1,028.81, with lawful inter-
est. I deny that said defendant Wilson & English
Construction Company has a good and valid de-
fense to the action brought by Bound Brook
Crushed Stone Cempany. I state that all of the
stone mentioned in the complaint was furnished
to said defendant and used in the work at Morgan,
N. J., and that the amount above stated, to wit,
$1,028.81, together with lawful interest, remains
due and unpaid for the same.

LAWRENCE C. BONNELL.

Sworn to and subscribed before me
this 22nd day of December, 1926.

Joux J. McDoNoucH,
Notary Public of New Jersey.
(L. S.)
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